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LEGISLATURE
Senate panel OKs sexual abuse bill
AmocUImI Prrm

Juneau — A measure to crack 
down on those who sexually 
abuse minors cleared the Senate 
Judiciary Committee Wednes­
day.

The bill alms to Incorporate 
and strengthen existing laws 
ugalnst sexual offenses us well as 
creuto new laws tunning actlvl- . 
tlos not now barred by statute. 
The llouso also Is working on a 
hill to tighten sexual abuse laws

Sen. Fritz Pettyjohn, R-An- 
chorage, who drafted the mea­
sure, wild "If we cun get this bill 
through tho legislature, wo will 
have accomplished something of 
major Importance for this 
state." He suld current law Is 
seriously deficit In the area of 
sexual assault.

T

Caren Robinson, executive di­
rector of AWARE (Aiding 
Women In Abuse and Rapo 
Emergencies) told tho com­
mittee that many sexual abuse 
cases "are going nowhere" be­
cause of weaknesses In current 
law.

Among other things, the mea­
sure would make sexual contact 
botwoon u ourent and child a fel­
ony. Currently sexual contact be­
tween a parent and child Is a fel­
ony only If the parent threatens 
the child In order to engage In the 
conduct. Under the measure, the 
tc-xuul contact need only occur to 
ho a folony, If tho victim Is under 
13, It would 1)0 a crime punlshu- 
bio by up to 10 years In prison. If 
he or she Is between 13 and 18, It 
would I* punishable by up to flvo

years.
Robinson said the problem 

with the current law It that it 
falls to deter the first stages of 
Incest, when sexual activity be­
tween parent and child often oc­
curs without force because tho 
child is unaware that the behav­
ior is not normal.

The proposed bill also would 
add now provisions to control 
what prosecutors say Is a serious 
problem In Alaska — juvenile 
babysitters sexually abusing

their charges. It would make 
such abuse a class A misde­
meanor, providing (ho authori­
ties the means to take offenders 
Into custody and provide counsel­
ing. . •

The measure also would In- - 
crease penalties across the 
board for sexual ubuse.of a 
minor. Tho penultles — within 
the felony range — would vary 
depending on the ages of the vic­
tim and the perpetrator.
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BY T H E  J U D I C I A R Y  

IN T H E  S E N A T E  C O M M I T T E E
C S  f o r  S E N A T E  B I L L  NO. 74 (Judiciary)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e v i s i n g  the laws r e l a t i n g  to s e x u a l  a b u s e  cf

a m i n o r ,  s e x u a l  a s s a u l t ,  a n d  i n d e c e n t  e x p o s u r e ;  

e x t e n d i n g  the  t i m e  l i m i t a t i o n  for p r o s e c u t i o n  of
\xjrt-VT*vi.

s e x u a l  o f f e n s e s ;  a n d  a m a ncfetg— AS (Yl .0 5 .0 34-4-e-r* s-ad

-> & C . 4  „ r h  - tt 8 T  £  L A  ] O&JL. "

BE  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Sec. 1. AS  1 1 . 4 1 . 4 2 0  is r e p e a l e d  and r e e n a c t e d  to read:

Sec. A S  1 1 . 4 1 . 4 2 0 .  S E X U A L  A S S A U L T  IN T H E  S E C O N D  D E G R E E .  (a) 

p e r s o n  c o m m i t s  th e  c i i m e  of se x u a l  a s s a u l t  in the s e c o n d  d e g r e e  if he 

e n g a g e s  in

(1) s e x u a l  c o n t a c t  w i t h  a n o t h e r  p e r s o n  w i t h o u t  c o n s e n t  o 

t h a t  p e rs o n;  o r

(2) s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  w h o  he k n o w s

(A) is s u f f e r i n g  from  a m e n t a l  d i s o r d e r  or  d e f e c

w h i c h  r e n d e r s  the p e r s o n  i n c a p a b l e  of a p p r a i s i n g  the n a t u r e  o

the c o n d u c t  u n d e r  c i r c u m s t a n c e s  in w h i c h  a p e r s o n  w h o  is cap ab l

of a p p r a i s i n g  the n a t u r e  of the c o n d u c t  w o u l d  not  e n g a g e  i

s e x u a l  p e n e t r a t i o n ;  or

(B) is i n c a p a c i t a t e d .

(b) S e x u a l  a s s a u l t  in the s e c o n d  d e g r e e  is a cla* j B felony.

* Sec. 2. AS  11 .41 is a m e n d e d  by  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 1 1 . 4 1 . 4 3 2 .  S E X U A L  A B U S E  O F  A  M I N O R  IN T H E  F I R S T  D E G R E E

(a) A  pers. i c o m m i t s  the c r i m e  of sexual a b u s e  of a m i n o r  m  th 

f i r s t  d e c r e e  if
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p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is u n d e r  10 y e a r s  o f  a g e  or aids, i n­

du c e s ,  c a u s e s ,  o r  e n c o u r a g e s  a p e r s o n  w h o  is u n d e r  10 y e a r s  of ag e  to 

e n g a g e  in s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n ;  o r

or a d o p t e d  c h i l d ,  or  a s t e p c h i l d .

(b) S e x u a l  a b u s e  of  a m i n o r  in the  f i r s t  d e g r e e  is an u n c l a s s i  

fi e d f e l o n y  a n d  is p u n i s h a b l e  as p r o v i d e d  in A S  12.55.

Sec. AS  1 1 . 4 1 . 4 3 4 .  S E X U A L  A B U S E  OF  A  M I N O R  IN T H E  S E C O N D  D E G R E E  

(a) A p e r s o n  c o m m i t s  the c r i m e  of se xu a l  a b u s e  of a m i n o r  in th 

s e c o n d  d e g r e e  if

p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is 10, 11, or  12 years, of a g e  or  aidsL 

i n d uc es , c a u s e s ,  o r  e n c o u r a g e s  a p e r s o n  w h o  is 10, 11, or 12 y e a r s  el 

a g e  to e n g a g e  in s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n ;  or

a g e  or o l d e r  a n d  w h o

(A) is e n t r u s t e d  to h i s  c a r e  by a u t h o r i t y  of law; or

(B) is h i s son o r  d a u g h t e r ,  i n c l u d i n g  an illegitimatje 

o r a d o p t e d  ch i l d ,  or a s t e p c h i l d .

(b) S e x u a l  a b u s e  of a m i n o r  in the s e c o n d  d e g r e e  is a c l a s s  A  

felony. j

Sec. 11.4',.. 436. S E X U A L  A B U S E  O F  A  M I N O R  IN T H E  T H I R D  DEGREll. 

(a) A p e r s o n  c o m m i t s  the  c r i m e  of s e x u a l  a b u s e  o f a m i n o r  in tie 

t h i r d  d e g r e e  if
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(1) b e i n g  16 y e a r s  of ag e  or o l d e r ,  h e e n g a g e s  in s e x u a l

p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is 13, 14, o r 15 y e a r s  of a ge  a n d  at

l e as t four  y e a r s  y o u n g e r  than  he, or  aids, i n d u c e s ,  c a u s e s  or  e n c o u r­

ag e s  a p e r s o n  w h o  is 13, 14, or  15 y e a r s  of  a g e  a n d at l e a s t  four

y e a r s  y o u n g e r  t h a n  he to e n g a g e  in s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  

p e r s o n ;

(2) b e i n g  16 y e a r s  of  ag e  or o l d e r ,  he  e n g a g e s  in se xua l 

c o n t a c t  w i t h  a p e r s o n  w h o  is u n d e r  13 y e a r s  of  a g e  or ai ds, i n d uc es ,  

c a u s e s ,  o r e n c o u r a g e s  a p e r s o n  u n d e r  13 y e a r s  o f  a g e  to e n g a g e  in 

s e x u a l  c o n t a c t  w i t h  a n o t h e r  p e r s o n ;

—  (3) b e i n g  18 y e a r s  of a g e  or o l d e r ,  h e e n g a g e s  in s e x u a

^  c o n t a c t  w i t h  a p e r s o n  w h o  is u n d e r  18 y e a r s  o f a g e  a n d  w h o

J y  ^ (A) is e n t r u s t e d  to h i s  c a r e  by  a u t h o r i t y  of lav;; or

(13) is his son o r  d a u g h t e r ,  i n c l u d i n g  an i l l e g i t i m a t e  

or a d o p t e d  c hi l d ,  or a s t e p c h i l d ;  or

(4) b e i n g  16 y e a r s  o f ag e  or o l d e r ,  he aids, i ndu ce s,

c a u s e s ,  or e n c o u r a g e s  a p e r s o n  w h o  is u n d e r  16 y e a r s  of  ag e  to en ga ge 

in c o n d u c t  d e s c r i b e d  in AS 1 1 . 4 1 . 4 5 5 ( a ) ( 2 )  —  (6).

(b) S e x u a l  abus;e of a m i n o r  in the t h i r d  d e g r e e  is a c l a s s  I 

f e l o n y .

Sec. 1 1 . 4 1 . 4 3 8 .  S E X U A L  A B U S E  O F  A M I N O R  IN T H E  F O U R T H  DE G R E E ,

(a) A p e r s o n  c o m m i t s  sexual a b u s e  of  a m i n o r  in t h e  f o u r t h  d e g r e e  if, 

b e i n g  16 y e a r s  of  age  or ol der , he e n g a g e s  in s e x u a l  c o n t a c t  w i t h

p e r s o n  w h o  is 13, 14, or 15 y e a r s  of ag e  a n d  at  l e a s t  f o u r  years

y o u n g e r  than he.

(b) S e x u a l  a b u s e  of a m i n o r  in the f o u r t h  d e g r e e  is a c l a s s  C 

f e l o n y .

* Sec. 3. AS 1 1 . 4 1 . 4 4 0  is r e p e a l e d  and  r e e n a c t e d  to read;

Sec. 1 1 . 4 1 . 4 4 0 .  S E X U A L  A B U S E  O F  A  M I N O R  IN T H E  F I F T H  D E GR EE .
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(a) A  p e r s o n  c o m m i t s  s e x u a l  a b u s e  of a m i n o r  m  th e f i f t h  d e g r e e  if, 

b e i n g  u n d e r  16 y e a r s  of age, he  e n g a g e s  in s e x u a l  p e n e t r a t i o n  or 

s e x u a l  c o n t a c t  w i t h  a p e r s o n  w h o  is u n d e r  13 y e a r s  of a g e  and at  l e a s t  

t h r e e  y e a r s  y o u n g e r  t ha n he.

(b) S e x u a l  a b u s e  of  a m i n o r  in the f i f t h  d e g r e e  is a c l a s s  A  

m i s d e m e a n o r .

* Sec. 4.- A S  1 1 . 4 1  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec . 1 1 . 4 1 . 4 6 0 .  I N D E C E N T  E X P O S U R E .  (a) A  p e r s o n  c o m m i t s  the 

c r i m e  o f  i n d e c e n t  e x p o s u r e  if he i n t e n t i o n a l l y  e x p o s e s  hi s g e n i t a l s ,  

b u t t o c k  o r  a n u s  to a n o t h e r  p e r s o n  w i t h  r e c k l e s s  d i s r e g a r d  for the 

o f f e n s i v e ,  i n s u l t i n g ,  o r f r i g h t e n i n g  e f f e c t  the a c t  m a y  h a v e  on th a t 

p e r s o n .

(b) I n d e c e n t  e x p o s u r e  b e f o r e  a p e r s o n  u n d e r  16 y e a r s  of a g e  is a 

c l a s s  A  m i s d e m e a n o r .  I n d e c e n t  e x p o s u r e  b e f o r e  a p e r s o n  16 y e a r s  of 

ag e  or  o l d e r  is a c l a s s  B m i s d e m e a n o r .

* See. 5. A S  1 1 . 4 1 . 4 7 0  is a m e n d e d  to read:

Sec. 1 1 . 4 1 . 4 7 0 .  D E F I N I T I O N S .  F o r  p u r p o s e s  of AS  1 1 . 4 1 . 4 1 0  —

1 1 . 4 1 . 4 7 0 ,  u n l e s s  the c o n t e x t  r e q u i r e s  o t h e r w i s e ,

(1) " i n c a p a c i t a t e d "  m e a n s  t h a t  a p e r s o n  is t e m p o r a r i l y  

i n c a p a b l e  of  a p p r a i s i n g  the n a t u r e  of h i s  c o n d u c t  and is p h y s i­

c a l l y  u n a b l e  to e x p r e s s  u n w i l l i n g n e s s  to act;

(2) " v i c t i m "  m e a n s  the p e r s o n  a l l e g e d  to ha ve  b e e n  s u b j e c t­

e d  to s e x u a l  a s s a u l t  in a n y  d e g r e e  or  s e x u a l  abusr of a m i n o r  in 

a n y  d e g r e e ;

(3) " w i t h o u t  c o n s e n t "  m e a n s  th a t a p e r s o n

(A) w i t h  or w i t h o u t  r e s i s t i n g ,  is c o e r c e d  by t h e  use
■V

o f  f o r c e  a g a i n s t  a p e r s o n  or  p r o p e r t y ,  or b y the e x p r e s s  of 

i m p l i e d  t h r e a t  of [IM MINENT] de a t h ,  i m m i n e n t  p h y s i c a l  i n­

jury, or  [IMMINENT] k i d n a p p i n g  to be i n f l i c t e d  on a n y o n e ;  or

0 3 - 0 3 8
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(B) is i n c a p a c i t a t e d  as a r e s u l t  of an a c t  o f  the

d e f e n d a n t .

Sec. 6. A S  1 2 . 1 0 . 0 2 0  is a m e n d e d  to add a n e w  s u b s e c t i o n  to read:

(c) E v e n  if the g e n e r a l  ti me  l i m i t a t i o n  ha s  e x p i r e d ,  a

p r o s e c u t i o n  u n d e r  A S  1 1 . 4 1 . 4 1 0  —  1 1 . 4 1 . 4 5 5  fo r an o f f e n s e  c o m m i t t e d  

a g a i n s t  a p e r s o n  u n d e r  the  ag e  of 16 m a y  be  c o m m e n c e d  w i t h i n  o n e  year 

a f t e r  t h e  c r i m e  is r e p o r t e d  to a p e a c e  o f f i c e r  or the p e r s o n  r e a ch es  

the a g e  o f  16, w h i c h e v e r  o c c u r s  first. In no  c a s e  d o e s  th is  p r o v i s i o r  

e x t e n d  t h e  p e r i o d  of  l i m i t a t i o n  b y m o r e  t h a n  5 ye ar s.

Sec. 7. A S  1 2 . 5 5 . 1 2 5 ( 1 )  is a m e n d e d  to read:

(i) A  d e f e n d a n t  c o n v i c t e d  of s e x u a l  a s s a u l t  in the  f i r s t  d e g r e e

o r  s e x u a l  a b u s e  of a m i n o r  in the f i r st  d e g r e e  m a y  be  s e n t e n c e d  to ;

d e f i n i t e  t e r m  o f  i m p r i s o n m e n t  of n o n  m o r e  th a n 30 ye a rs , a n d  s h a l l  be 

s e n t e n c e d  to t h e  f o l l o w i n g  p r e s u m p t i v e  ter ms , s u b j e c t  to a d j u s t m e n t  a; 

p r o v i d e d  in A S  1 2 . 5 5 . 1 5 5  —  1 2 . 5 5 . 1 7 5 :

(1) if th e  o f f e n s e  is a f i r s t  f e l o n y  c o n v i c t i o n  a n d  doe; 

no t  i n v o l v e  c i r c u m s t a n c e s  d e s c r i b e d  in (2) of  this  s u b s e c t i o n ,  e i g h :  

v e a r s ;

(2) if the o f f e n s e  is a f i r s t  f e l o n y  c o n v i c t i o n ,  a n d  th? 

d e f e n d a n t  p o s s e s s e d  a f i r ea rm , u s e d  a d a n g e r o u s  i n s t r u m e n t ,  or c a u s e d  

s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  the c o m m i s s i o n  of the o f f e n s e ,  11

y e a r s ;

(3) if the o f f e n s e  is a s e c o n d  f e l o n y  c o n v i c t i o n ,  15 years;

(4) if th e  o f f e n s e  is a t h i r d  f e l o n y  c o n v i c t i o n ,  25 years.

Sec. 8. A S  0 1 . 0 5 . 0 3 1 ( c )  is a m e n d e d  to read:

(c) E x c e p t  in A S 11 a n d  12, the [The] r e v i s o r  s ha ll  e d i t  arc

r e v i s e  the l a w s  as th e y ar e e n a c t e d  by  the l e g i s l a t u r e ,  w i t h o u t  c h a n c­

ing t h e  m e a n i n g  of a ny  law, so as to a v o i d  th e  us e of p r o n o u n s  d e n o t­

ing m a s c u l i n e  o r  f e m i n i n e  g e n d e r .
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* Sec. 9. S e c t i o n  4, ch. 58, S L A  1982 is a m e n d e d  to read:

Sec. 4. E x c e p t  in A S .11 a n d  12, th e [The] r e v i s o r  of s t a t u t e s  is 

d i r e c t e d  to a v o i d  the u s e  of p r o n o u n s  d e n o t i n g  m a s c u l i n e  or f e m i n i n e  

g e n d e r  in t h e  p r i n t e d  p a m p h l e t s  of th e A l a s k a  S t a t u t e s  as t h e y  are 

s c h e d u l e d  f o r  r e p r i n t i n g .

* Sec. 10. A S  1 8 . 6 6 . 9 0 0 ( 6 )  is a m e n d e d  to read:

(6) "se xua l a s s a u l t "  m e a n s  a c r i m e  s p e c i f i e d  in 

AS 11 .41 .410 —  11.41 . 455 [11.41.4 50 O R  A S  1 1 . 5 1 . 1 3 0 ( a )  (4) ];

* S e c  11. A S  1 1 . 4 1 . 4 1 0 ( a ) ( 3 )  an d  (4), A S 1 1 . 4 1 . 4 3 0 ,  AS  1 1 . 5 1 . 1 3 0 ( a ) ( 4 ) ,  

a n d  A S  1 1 . 6 1 . 1 1 0 ( a ) ( 7 )  are re pea le d.
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E l i m i n a t i n g  A l a s k a ’s " m a r i t a l  e x e m p t i o n "  f r o m  th e c r i m e  of r a p e  

T e s t i m o n y  of  S u s a n  R. C l a r k ,  16 M a y  1983, S e n a t e  H E S S  C o m m i t t e e

• N o  o n e  s h o u l d  b e  p r e s u m e d  to b e  i n c a p a b l e  of c o m m i t t i n g  a 
c r i m e  s i m p l y  b e c a u s e  h e  is l e g a l y  m a r r i e d  to t h e  v i c t i m .  R a p e  is 
a c r i m e  of  v i o l e n c e ,  o n e  in  w h i c h  s e v e r e  b o d i l y  i n j u r y  c a n  r e s u l t .  It 
is i n t e n d e d  to i n v o k e  in t h e  v i c t i m  fear, d e g r e d a t i o n ,  a n d h u m i l i a t i o n .  
R a p e  c an  b e  a b r u t a l ,  h o s t i l e ,  r e v e n g e f u l ,  h a t e f u l ,  a n d  t e r r o r i s t  
act, no  m a t t e r  w h e n  o r  b y  w h o m  o r  to w h o m  it o c c u r s .  R a p e  in m a r r i a g e  is 
no less a c r i m e  t h a n  m u r d e r  in m a r r i a g e  o r  b a t t e r i n g  in m a r r i a g e  or 
c h i l d  a b u s e  in m a r r i a g e .

S i x t e e n  s t a t e s  h a v e  r e a l i z e d  th is  a n d  no l o n g e r  ex.emct s p o u s e s  
f r o m  p r o s e c u t i o n  w h e n  s u c h  t r a m a t i c  v i o l e n c e  o c c u r s .  O t h e r  s t a t e s ,
A l a s k a  a m o n g  them, g r a n t s  g r e a t e r  p r o t e c t i o n  t o t h e  v i o l e n t  h u s b a n d  t h a n  
to h i s v i c t i m .  N o  o n e  c o n s e n t s  t o  v i o l e n c e  b y  m a r r y i n g .

W e  n o l o n g e r  t h i n k  of  a w i f e  as h e r  h u s b a n d ' s  p r o p e r t y ,  y e t  w e  
h a v e  c o n t i n u e d  to  g r a n t  h i m  o w n e r s h i p  of  h e r  by  f o r c e  an d a g a i n s t  h e r  
w i l l  as s e x u a l  p r o p e r t y ,  a n d  w e  g r a n t  h e r  no  l e g a l  r e c o u r s e ,  b e c a u s e  
it is " j u s t  a f a m i l y  a f f a i r " ,  a d o m e s t i c  q u a r r e l .  E m o t i o n s  d o r u n  
h i g h  w h e n  p e o p l e  l i v e  t o g e t h e r  o r  a r e  r e l a t e d ,  b u t  s o  d o e s  real  
p h y s i c a l  d a n g e r .  A l m o s t  40% of a l l  A l a s k a n  m u r d e r s  i n v o l v e  r e a t i v e s .
In fa c t o n l y  7 - 1 0 %  of a l l  m u r d e r s  i n v o l v e  s t r a n g e r s ,  b u t  m u r d e r  is 
no l es s a c r i m e  a g a i n s t  the  s t a t e  b e c a u s e  it o c c u r s  b e t w e e n  f a m i l y  
m e m b e r s ,  a n d  m a y  o f t e n  b.~ t h e  o u t c o m e  of  f a m i l y  v i o l e n c e  l e f t  u n c h e c k e d .  
T h e  t e r r o r  o f  a v i o l e n t  r a p e  s h o u l d  n o t  b e  i g n o r e d  b y  th e  law 
s i m p l y  b e c a u s e  it o c c u r s  b e t w e e n  s p o u s e s .  S t u d i e s  h a v e  d o c u m e n t e d  that 
w h e n  a w o m a n  t h r e a t e n s  to o r  t r i e s  to l e a v e  home, an  a b u s i v e  m a n  t e n d s  
to b e c o m e  p a r t i c u l a r l y  d a n g e r o u s .

E v e r y  c r i m e ,  i n c l u d i n g  rape, m u s t  u n d e r g o  scrutiny' by a legal 
s y s t e m  t h a t  h a s b u i l t  in m e c h a n i s m s  to d e t e r m i n e  t h e  m e r i t s  of t h e  
c o n p l a i n t .  P o l i c e  i n v e s t i g a t i o n s ,  p r o s e c u t o r  d i s c r e t i o n ,  a n d  j u r y  
d e l i b e r a t i o n s  a r e  e m p l o y e d  to d e t e r m i n e  th e t r u t h  o r  f a l s i t y  of 
a l l e g a t i o n s .  T h e  v i c t i m  m u s t  u n d e r g o  s e r i o u s  p u b l i c  s e l f - e x p o s u r e  
an d  tr a u m a ,  a n d  in s t a t e s  t h a t  h a v e  c r i m i n a l i z e d  m a r i t a l  r a p e  o n l y  
tlie m o s t  e x t r e m e l y  b r u t a l  a n d  h o r r i f y i n g  c a s e s  h a v e  b e e n  r e p o r t e d .
N o  o t h e r  c r i m e  ha s b e e n  d e c r i m i n a l i z e d  s i m p l y  b e c a u s e  it is d i f f i­
c u l t  to p r o v e  or  o c c u r s  b e t w e e n  s p o u s e s .  N o  o t h e r  c r i m e  has b e e n  
d e c r i m i n a l i z e d  s i m p l y  b e c a u s e  t h e  p e r p e t r a t o r  m i g h t  s o m e t i m e s  b e  
a c q u i t e d .  Y e t  w e  a l l o w  m e n  w h o  t e r r o r i z e  t h e i r  w i v e s  o u r  
p e r m i s s i o n  to c o n t i n u e .

N o  o n e  s h o u l d  b e  p r e s u m e d  to b e  i n c a p a b l e  of c o m m i t t i n g  a c r i m e  
s i m p l y  b e c a u s e  h e  is l e g a l y  m a r r i e d  to the  v i c t i m .  N o  o n e  c o n s e n t s  
to v i o l e n c e  w h e n  tin y s i g n  a m a r r i a g e  li ce ns e.
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H E : S p o u s a l  R a p e

D e a r  S e n a t o r  F i s c h e r :

T h e 1 9 7 7  S e s s i o n  o f  the O r e g o n  L e g i s l a t i v e  A s s e m b l y  e n a c t e d  
the n a t i o n ' s  f i r s t  s p o u s a l  r a p e  law. Th e  p u r p o s e  o f  my  l e t t e r  is 
to d e s c r i b e  O r e g o n ' s  e x p e r i e n c e  w i t h  s p o u s a l  rape p r o s e c u t i o n .

T o  m y  k n o w l e d g e ,  t h e r e  w e r e  o n l y  f o u r  .tpousal ra pe  p r o s e c u­
ti o n s  b e t w e e n  19 7 7 a n d  la t e 1980. T h e  fi rst , of c o u r s e ,  w a s  the 
i n f a m o u s  R i d e o u t  casa, w h i c h  r e s u l t e d  in an  a c q u i t t a l .

The s e c o n d  c a s e  r e s u l t e d  in a n e g o t i a t e d  p l e a  to f e l o n y  a s s a u l t .  
T h e  t h i r d  r e s u l t e d  in rape  a n d  k i d n a p p i n g  c o n v i c t i o n s  at tr ial.
T h e  f o u r t h  c«>:se, t r i e d  by m y o ff i c e ,  r e s u l t e d  in a c o n v i c t i o n  of 
the l e s s e r - i n c l u d e d  o f f e n s e  of s e x u a l  abu se .

F o l l o w i n g  the R i d e o u t  s p e c t a c l e ,  O r e g o n ' s  1979 l e g i s l a t u r e  
r e c o n s i d e r e d  i t s  p o s i t i o n ; b u t  a f t e r  a p u b l i c  h e a r i n g  b e f o r e  a j o i n t  
s e s s i o n  o f  the* H o u s e  an d  S e n a t e  J u d i c i a r y  c o m m i t t e e s ,  d e c l i n e d  to 
i n t r o d u c e  l e g i s l a t i o n  to r e p e a l  the law.

S i n c e  191)0, the n u m b e r  of p r o s e c u t i o n s  h a s  i n c r e a s e d ,  b u t  n o t  
to a g r e a t  e x t e n t .  M y  o f f i c e  has  r e c e i v e d  no  r e p o r t s  o f  s p o u s a l  
r a p e  s i n c e  1913 0, and, c o n s e q u e n t l y ,  t h e r e  h a v e  b e e n  n o  p r o s e c u t i o n s .

I r e c e n t l y  s p o k e  w i t h  C h r i s  Van Dyke, the M a r i o n  C o u n t y  D i s t r i c t  
A t t o r n e y  ( p o p u l a t i o n  2 4 0 , 0 0 0 ) .  He r e p o r t s  t h a t  hi s  o f f i c e  ha s p r o ­
s e c u t e d  five  c a s e s  w i t h  r e a s o n a b l e  s u c c e s s .  He s u p p o r t s  t h e  law.

I a l s o  s p o k e  w i t h  M i k e  S c h r u n k ,  th e M u l t n o m a h  C o u n t y  D i s t r i c t  
A t t o r n e y  ( p o p u l a t i o n  5 5 9 , 0 0 0 ) ,  w h o  s t a t e d  t h a t  s p o u s a l  r a p e  c a s e s  
are r e l a t i v e l y  r a r e  a n d  t i g h t l y  s c r e e n e d  by his  o f f i c e .  He v o l u n t e e r e d  
the o p i n i o n  t h a t  O r e g o n ' s  s p o u s a l  r i p e  l a w h a s  n o t  b e e n  a b u s e d .

A  f r e q u e n t l y  e x p r e s s e d  c o n c e r n  is t h a t  s p o u s a l  r a p e  c a s e s  w o u l d  
n o t  be p r o v a b l e .  Th e sa me  d i f f i c u l t y  of  p r o o f  e x i s t s ,  h o w e v e r ,  in 
v i r t u a l l y  e v e r y  r a p e  by an a c q u a i n t a n c e  of the v i c t i m .  A b o u t  h a l f  of
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all r e p o r t e d  r a p es  are b y  a c q u a i n t a n c e s  of the v i c t i m s  a n d  a f a i r  
n u m b e r  o f t h o s e  i n v o l v e  r e l a t i o n s h i p s  in w h i c h  t h e r e  h a d  b e e n  so m e  
d e g r e e  o f  s e x u a l  i n t i m a c y .  O b v i o u s l y  the p r o b l e m  o f w e i g h i n g  th e 
e v i d e n c e  w h e n  d e c i d i n g  w h e t h e r  to c h a r g e  r a p e  is a d i f f i c u l t  one, 
b u t  i t  is the k i n d  o f  p r o b l e m  p r o s e c u t o r s  m u s t  d e a l  w i t h  e v e r y  day.

My  d i s c u s s i o n s  w i t h  ra pe  a n d  d o m e s t i c  v i o l e n c e  c o u n s e l o r s
s u g g e s t s  t h a t  t h e y  r e c e i v e  s i g n i f i c a n t l y  m o r e  r e p o r t s  o f  s p o u s a l  
r a p e  t h a n  do O r e g o n  p r o s e c u t o r s ,  b u t  e v e n  the c o u n s e l l i n g  c e n t e r s  
h a v e  n o t  b e e n  d e l u g e d  w i t h  r e p o r t s .  V i c t i m s  are  a p p a r e n t l y  v e r y  
r e l u c t a n t  to d i s c u s s  s e x u a l  a b u s e  i n f l i c t e d  by t h e i r  husbit.'lo.

In s u m m a r y ,  O r e g o n ' s  p r o s e c u t o r s  h a v e  n o t  b e e n  i n u n d a t e d  by
a l a r g e  n u m b e r  of s p o u s a l  ra pe  c o m p l a i n t s ,  n o r  h a v e  the  v i c t i m s
u s e d  the ra pe  c h a r g e  to e x t o r t  a f a v o r a b l e  d i v o r c e  s e t t l e m e n t .

R e s p e c t f u l l y  s u b m i t t e d ,

P e t e r  F. S a n d r c u K ,  Jr. 
D i s t r i c t  A t t o r n e y  
for B e n t o n  C o u n t y

P F S : m e d



S^arStai Rape: What happens ®When Women
b y JT e rem a  P r f t n
In  m a r i ta l  rape ,  t f '  *if< i s  the  v i c t i m .  
But o c c a s io n a l l y ,  ti t  v ' .c t la  s t r i k e s  
back, and t o m t k i l l s  her hus­
band.

The Nationa l  C learinghouse  on M arita l  
Rapa, a nav p r o j e c t  o f  the Wooen'e H is­
tory Research Cehter in  B erk e ley ,  C a l i ­
f o r n ia  ( s e e  l e t t e r  in  NUT, K ar . ,  1981,  
v o l .  V II ,  n o .3 ) ,  ban on f i l e  e le v e n  
ca se s  i n  which m a r ita l  rape or  sex u a l  
abuse v t s  a knoviu f a c t o r  In  causing  a 
w ife  to  k i l l  her  husband. Four o f  th e se  
vooan are s t i l l  In ca r c er a ted  under 
len g thy  s e n t e n c e s .

Definition and History 
of Legal Marital Rape

Rape I s  d e f in e d  i n  the s t a t u t e s  of 36 
s t a t e s  as  forced  sex u a l  r e l a t i o n s  w ith  
someone o ther  than the " p e r p e tr a to r ' s"  
w i f e .  So, f o r  a woman to  g e t  th e  S ta te  
t o  chargr her husband w ith  raping h e r .  
m a r ita l  rape has to  be c r im in a l iz e d  in  
her p a r t i c u la r  s t a t e .  The on ly  s t a t e s  
t h s t  hsve c r im in a l iz e d  m ar ita l  rapit are  
,**-■ aska ,  Iowa, Oregon, New J e r s e y .  Cal-  
icv .  i a ,  Hinnaaota,  M assachusetts  a id  
C on nect icu t— and o n ly  w i th in  iwe pas t  
seven y e a r s .

A New Hampshire b i l l  c r i m in a l iz in g  
m a r ita l  rape was voted on in  A p ri l  (Ed. 
n o t e ,  a t  the time we went to p r e s s ,  the 
outcome o f  the  race was not  k n o w n .)  
Asatmlyvoman Hay Ntwberger i s  sp onsor­
in g  a Hew York b i l l ,  and a J i l l l  w i l l  
roon be introduced in  Wlacortaon— l e t t e r s  
o f  support are c r u c ia l  now. ( b e t t e r s  
on the Ulsconaon b i l l  can be se n t  to  
R epresen ta t iv e  Barbara U llchnv o f  M il­
waukee.)

In the s i x  remaining s t a t e s  where hus­
bands are not s p e c i f i c a l l y  exempted from 
rape charges by a ta tu tu e ,  the d i s t r i c t  
a tto rn ey  could tr y  to  p r o s e c u c t ,  but 
the  Judges could d i s m is s  thr charges  i f  
they th ink thr E nglish  Coe/mon Law t r a d i ­
t io n  a p p l i e s .  (See "The Consson Law Does 
Not Support •  M arita l  Exemption f o r  
F o r c ib le  Rape" by Dennis Drucker in  
Uowmn'M R ights Law Reporter ,  v o l .  5,  
n o .  2 - 3 ,  W inter /Sp ring ,  1979)

Thus I t  appear* th a t  •  vooan  can use  
n a r l t a l  raps a s  a d e fe n se  whan she la  
being  p ro secu ted  fo r  k i l l i n g  her husband 
on ly  in  the e i g h t  s t a t e s  where m ar ita l  
rape i s  c r i m in a l iz e d .  In  f a c t ,  even i n  
Oregon, a f t e r  th« exemption fo r  husbands  
was removed, Crete  Rideout"a divoTCe a t ­
torney  t o l d  her b e fo r e  the t r i a l  o f  her  
husband John f o r  rap ing  h er ,  th a t  mari­
t a l  rape was not a grounds fo r  a d iv o rce  
in  Oregon. (From rhe Clearinghouse pam­
p h l e t  on Crete  Rideout b e fo r e ,  during  
and a f t e r  the t r i a l ,  $ 2 .0 0 .  A f te r  hla  
z c q u i t a l ,  John p u b l l c a l l y  a p o lo g iz e d ,  
and they r e c o n c i l e d .  However, she d i ­
vorced him a f t e r  he became v i o l e n t . )

So even though m a r ita l  rape 1* c r i m l f  
a l l z a d .  I t  l a  o f t a n  not takan s e r i o u s l y ,  
and c r im in a l iz in g  i t  may n o t  n e c e s s a r i l y  
provide an adequate l e g a l  de fense  fo r  a 
woman who defends h e r s e l f  a g a in s t  bar  
husband's sex u a l  a t t a c k .

Fagihf Back?
The o r i g i n a l  cosne nt exempting hus­

bands from baing  charge w ith  the rape o f — 
t h e i r  w iv es  was mace by England’ s mid-  
n t h  century  Chief J u s t i c e  S i r  Matthew 
Hale ,  who was a l s o  known f o r  h i s  o v e r -  
z e a lo u s  hanging o f  v l t c h c a .  He w m te  
t h a t :

■the husband cannot be g u iJ t y  
o f  a zap* corns: z ted  by h i r s e l f  
upon h i t  law fu l  wi f  a ,  f o r  by 
t h e i r  mutual matrimonial c a n -  
s e n t  and c o n t r a c t ,  the w ife  
hath  g iv e n  up h e r s e l f  in  t h i s
k in d  unto her h u tb tn d ,  vbrrh  
sh e  csn n o t  r e t r a c t . ”

200 years  l a t e r .  J u s t i c e  P o l lo c k  i n  Eng­
land s t i l l  I n s i s t e d  th a t  "a w ife  cannot  
r e s i s t  her husband no a a t i t r  how cru e l  
or b r u ta l"  because she gave up her r ig h t  
to  consent  by marrying him.

300 years  a f t e r  H ale ,  h i s  d o c t r in e  I s  
s t i l l  enforced  in  the 36 s t a t e s  which  
p r o t e c t  husbands married to  t h e i r  v i c ­
t im s .  Furthermore, i n  13 s t a t e s ,  i t  i s  
l e g a l  for  a man to rape the woman he i s  
merely l i v i n g  with;  and in  four o f  thvsi  
s t a t e s ,  he cen  only  be charged w ith  a 
l e s s e r  degree o f  rape o f  a dace (" v o l ­
untary  s o c i a l  companion") w ith  whom be

CLYTE/ttSTRA 
h a s  had nirnvioue vo lun ta ry  se x u a l  i n t e r ­
co u r se .  id in  West V i r g in ia ,  ha can 
ba chargad w ith  a l e a s e r  dagrae of rape  
swan i f  6e has not had prrv loua  v o lu n ­
ta r y  aexual contact  w itn  h la  d a t a .  (The 

; breakdown by a t a t t a  i a ' a v a i l a b l e  from 
the N a t io n a l  Cancer o f  Vomer and Family 
Law, 779 Broadway, S u i ta  *02 ,  Nav York,  
New York 10003)
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Marftal Rapa as a Part of the 
Lives of Battered Women

M a rita l  rap* i a  an o f t a n  unreported  
f o r a  o f  v i o l e n c e  towards b a t t e r e d  wo­
men. According to  Dr. Lsnore Walker 
( i n  a c a l l  aade t o  the C lea r in g h o u se  in  
the  f a l l  o f  1980) ,  the d i s c o v e r e d  in  
r ev iew in g  the  sample f o r  h er  1979 book.  
The B e t te r e d  Notion, th a t  80X o f  th e  wo-  
aen had been raped by t h e i r  husbands.

Many wcxnen do not d a s e r ib e  t h e i r  rapes  
as  "rapes" but I n s t e a d  say  "he fo r c e d  
a e ,"  "he utfed u e . "  o r  "he took advan­
tage  o f  me. S ay in g  the word rape aakes  
the t h o s e  so r e  a cu te  and r a i s e s  th e  i n ­
t o l e r a b l e  q u e s t io n  o f  how she  i s  g o in g  
t o  l e a v e  h l a .  * . ,  . . •

B a ttered  wonen a r e  o f t e n  raped,  be­
cause  th e y  r e f u s e  to  have se x  or thev  
r e f u t e  another  c f  t h e i r  husbands' or ­
d e r s .  They are a l s o  beaten  because

th e y  r e f u s e  s e x .  When uooen are  b ea ten  
because  th e y  r e f u s e  s e x ,  they  sometimes  

•sub a lr  a f t e r  the  b e a t in g s  to  p r e v e n t  
f u r t h e r  b e a t i n g s .  " "

Because o f  Chis ,  nan o f t e n  sa y  women 
want t o  be beaten  a s  f o r e p la v f  T h i s  • 
was John R id e o u t ' s  a t t o r n e y ' s  b a s i s  for' 
d e fe n se  in  the  December, 1978 Oregon 
t r i a l ,  because  Creca f i n a l l y  su bm itted  
( a f t e r  h er  Jau was n e a r ly  b r o k e n ) .

Deadly Fear as a part of the 
Lives of Battered Women

Many b a t t e r e d  w c t p c "  have r e c e n t l y  
been accu sed  o f  k i l l i n g  t h e i r  husbands.  
And l t ra noc b ecause  women are  f r e q u e n t  
k i l l e r s .  In the United  S t a t e s ,  the  ho~  
a o c ld e  r a t s  f o r  women i s  o n ly  1ST and 
d e - J l n i n g .  "Mosr women i n  c h i s  c u l t u r e  
are t r a in e d  to  i n f l i c t  t h e i r  d i s a p ­
po in tm ents  on t h e u s e l v e a ,  we are  ta u g h t  
not to  become angry,  but t o  become d e ­
p r e s se d  and s e l f - d e s t r u c t i v e . . .program­
ed t o  commit s u i c i d e ,  noc h o m ic id e ."  
(from "The Lady i s  a F e lo n ,  the  H a rr is  
Case I s  e  New H o r a l ic y  F lo y  f o r  the  
I n s t r u c t io n  o f  Uppity  Women." by Anne 
J o n e s .  In  T h eses T lta ss ,  A p r i l  1 - 7 ,
1981) ,  - "

According  t o  a 1969 govam oenC r e p o r t  
about a s  many v i v e s  k i l l  c h a ir  husfcnnds 
ea v i c e  v e r s a ,  but women e r e  m o t iv a ted  
by s e l f - d e f e - i s e  sev en  t im e s  as  o f t e n  as  
men (from " B ettered  Women— The F ig h t  t o  
End W ife -B e a t in g "  b y  B e v er ly  Jacobson  
In  C i r l l  K ig h ts  D ig e s t ,  Summer, 1 9 7 7 ) .  
"In many casern t h e  hom icide  l a  an a c c i ­
dent;  th e  women means m erely  t o  p r ev en t  
or s to p  e  b e s t i n g ,  but a chance blow o r  
h e l r - t r l g g e r  b r in g s  death  I n s t e a d .  But 
i n  a l l  th e  b a t te r e d  woeieit'a c a m i  from 
a c c i d e n t  to j u s t i f i a b l e  hom icide  t o  pre­
m e d ita ted  e u rd er ,  the women are  im p e l­
l e d  by deadly  f e a r . "  \ f r o s  "The Lady l a  
•  F elon" )

According t o  F o l i c *  Chief Jaoea Bannon, 
from 1971 through 1981, " a l l  the men who 
were a r r e s t e d  In D e t r o i t  f o r  k i l l i n g  
Chair w l v e i  had p r e v io u s l y  beaten  them ."  
(from a phone c a l l  to  C h ie f  James Bannon 
in  A p r i l ,  198! and One f e t t e r e d  Hornan 
S t r l k e e  B e ck , H erder  o r  S e l f  D e fen se ? '  
by Jane L indsay ,  S e p tea b o r ,  1978)

Wlvat who r e p o r t  b a s t in g s  to  the p o l i c e  
f i n d  l l t t l a  h e lp  o r  p r c t a c t l o n .  A a c d y  
done by C laudia  McCormick i n  the  Chicago  
j a i l  thaws chat a l l  th e  women who ware  
th e r e  f o r  k i l l i n g  t h e i r  husbands had 
c a l l e d  the p o l i c e  a t  l e a s t  f i v e  t im e s .
And 27Z o f  the women a a ld  th a t  th e  b ea t­
in g s  become evem s o r e  Severn a f t . r  e tc h  
a r r e s t ,  (from  Ons f e t t e r e d  Moaan S t r i k e s  
M eek, M urder o r  S e l f  D e fe n se i)

A nother  o b s t a c l e  t h a t  b a t t a i a d  vomtn 
f a c e  i s  t h a t  o n ly  2Z o f  th e  b a r t e r in g  
maies s r e  even  p r o s e c u t e d ,  (from "Bat­
t e r e d  Women, th e  F ig h t  to  End W ife-B eat­
i n g . "  by  Bewerly Jacobson  in  CJvzJ R ig h ts  
D i g e s t ,  S u sa er ,  1977) "

So what a re  th e  a l t e r n a t i v e s  opan to  
•  b a t t e r s d  woman? Sh* con tr y  t o  e sca p e  
th e  s i t u a t i o n  knowing t h a t  he might even­
t u a l l y  ca tch  up w i th  h e r ,  th e  can seek  
h e lp — i f  i t ' s  a v a i l a b l e ,  aha can be p a s­
s i v e  or  she can f i g h t  ba ck .  According  to  
Dr. E la in e  Hllberman and K it Munson in  
t h e i r  stu dy  "60 B a t te re d  Wives":

“T h is  p a s s i v i t y  r s v e e l s  an em o tio n a l  
s t e t e  o f  h e lp le s s n e s s  end d e s p a i r ,  
p lu s  f e e l i n g s  o f  in c o m p e te n c e , worch-  
l e s s n e s s ,  g u i l t ,  she/ne end b e in g  un­
l o v a b l e .  The women f e l t  th e y  d e ­
s e r v e d  th e . b e t t e r i n g .  The women 
w ere  a l s o  t r y i n g  to  c o n tr o l  t h e i r  
awn a g g r e s s iv e  im p u ls e s  e s  e r e ­
s u l t  o f  e v i o l e n t  e n c o u n te r . “
The uo.-wn' were a l s o  t r y in g  to  con-  

i r o .  t h e i r  own a g g r e s s i v e  im pulses  a s  a 
r e i iu i :  o f  v i o l e n t  e n c o u n te r .  " P a s s i v i t v  

d e n i a l  o f  a n g e r ,  th e n ,  d id  n e t  imply  
t h a t  thr b a t t e r e d  women i s  a d ju s te d  or  
l i k e s  the s i t u a t i o n .  I :  i s  the  l a s t  
d e sp a r a te  d v f e n s -  a g a in s t  hom ic id a l  
r a g e ."  (from Vac z o o lo g y :  Ar. Z r .rsrr .i-  
t i o n e l  J o u r n a l ,  v j I  . 2 Q - - J 1 9 7 7 - 19” j ;

So th e r e  i s  a f in *  l i n e  between b e i n :  ' 
p a s s i v e  and f i g h t i n g  back .  S a t te r . -d ,  
s e x u a l l y  abused and raped w iv e s  who 
f i g h t  back are o f  a l l  a g e s  and ra ces  
w it h  the  common l i n k  o f  having  abusive  
hu sbands .  The a cco u n ts  of  some pf tno>«- 
women w i l l  f o l l o w .

B«madln* Howard
Bernadlnc Howard i s  a m a r i ta l  rape v ie*  

t im e who was c o n v ic te d  of thr  murder o f  
h e r  husband on November 1, 1980. She i s  
s t i l l  i n s t i t u t i o n a l i z e d .  She cones  f r o -  
Richmond, C a l i f o r n i a ,  which la  near tht 
l o c a t i o n  o f  th e  C le a r in g h o u se .  Brrna- 
d ln e  l a  young, Black and poor .  She was 
found g u i l t y  o f  second degree  murder and 
se n te n c ed  t o  five? to  se v e n  y e a rs  in  tin- 
C a l i f o r n ia  Youth A u th o r ity  C o r r e c t io n a l  
I n s t i t u t i o n  in  C a m a r i l lo ,  C a l i f o r n i a ,  at  
th e  Ventura S c h o o l .  When c e l l e d ,  Bar­
ba te  N lo u e ,  B em adlnea  fu tu r e  p a r o le  
o f f i c e r  when Bernadlne i s  a c t u a l l y  on 
p a r o l e ,  aa ld  t h a t  e f f o r t s  to  f r e e  Berna­
d ln e  would be a p p r e c ia t e d ,  e s p c c l a l l v  
s i n c e  B e m a d lo e  w on 't  be c o n s id e r ed  fo r  
p a r o l e  f o r  a t  l e a s t  two y e a r s '  and pro­
b a b ly  t h r e e .

B a m o d in e  was o n ly  18 when she k i l l e d  
h er  husband L urr la  (L a r r y ) .  The i n c i ­
dent  occurred  in  March. 1980. J u s t  three  
months a f t e r  m a r i ta l  rape was c r i m in a l ­
i z e d  i n  C a l i f o r n i a .  T h e r e fo r e ,  Beroa-  
dln e  was a b le  t o  p lea d  s a l f - d e f e n a e  s i n c e  
■he v s s  a v o id in g  h er  hu sb and's  a t tem p ts  
t o  rape h e r .
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According to  the te s t im o n y  o f  w i t -  
. n e s s e s ,  B em adlne  and Lurrla  had p r e v i ­
o u s ly  f o u g h t .  B em adlne  a l i o  t o ld  the  
p o l i c e  th a t  Lurrla was a karate  t r a in e e  
who p r a c t ic e d  k arate  on h e r .

Her p u b l i c  d e f tn d e r ,  W i l l i s -  V ea le ,  
aald th a t  the  tape o f  her  in t e r r o g a t io n  
by the p o l i c e  was p layed  a t  tha t r i a l  

. and th a t  she gave ,  "naybe f i v e  d i f f e r e n t  
s ta tem en t*  to  the p o l i c e ,  t o t a l l y  c o n tr a ­
d i c t i n g  h a r a e l f . "  Be aald t h a t  h er  psy­
c h i a t r i c  a t a c t ,  a s  ex p la in ed  by p e y c h l -  
a c t r i c  te s t im o n y  showed t h a t ,  "she cou ld  
n o t  c e l l  tha tru th  because ahe c o u ld n ' t  
b e a r  t o  lo o k  a t  what she d i d ."  Veale  
t r i e d  to  show th a t  Brrnadlne was m enta l ly  
i l l  but n o t  v i o l e n t l y  c r a z y .  Be b e l i e v e s  
th a t  B e m a d ln e  l a  innocent and Chat the  
Jury "was wrong and c a l l o u s ” because i t  
judged t o  h a r sh ly  on her mixed-up t e s t i ­
mony to  th e  p o l i c e .

"The husband cannot be guilty o f a 
rape committed by himself upon his 
lawful wifo, for by their mutual 
matrimonial consent and contract, the 
wile hath given herself u p . . . "

On March 19, 1980, L urrla  had come heme 
around 3 a .m. a f t e r  dr in k in g  a t  a n e ig h ­
bors  apartm ent.  B em adlne  s a id  th a t  she  
h i t  him w i t h  a wine b o t t l e  f'Hir t im es to  
fend  o f f  h l a  rape a t t e m p ts .  She sa id  
t h a t  they  fought and then he b e a t  h er .  
A fterw ard s,  B em adlne  t o l d  her mocher.  
B eaa le  G i l b e r t ,  th a t  she g o t  d r e sse d  and 
c a l l e d  B e n i a  from a n e ig h b o r ' s  apartment  
( th e  same ne ighbor  who L t r l e  had v i s i t e d ) .  
Tne ne ighbor  t e a t l f i e d  a< the  p r e l l a l n a r y  
h e a r ln g  th a t  he heard the couple  arg u in g ,  
then  s t r u g g l i n g ,  then Lurrla  t e l l i n g  B er-  
nadlne Co put a k n i f e  down. Ha s a i d  t l u t  
B em adlne  came t o  h i s  apartment,  c a r r y in g  
a k n i f e ,  to  phone her m ocher. He- s a id  
th a t  Lurrla sta g g ered  i n t o  th e  n e ig h b o r ' s  
and s a i d ,  "Look, she h lc  me w i t h  a bot­

t l e "  and then  d ie d .  That was a c u r io u s  
t h i n g  fo r  Lurrla to  say because medical  
te s t im o n y  showed th a t  Lurrla d ie d  a f t e r  
being  stabbed in  the h e a r t  w ith  an e ig h t  
in c h  ca rv ing  k n i f e .

Besale  t o ld  the C learinghouse  that  Ber-  
nadine t t l l s d  from the n e ig h b o r ' s  a p a r t­
ment to  ’e y ,  "Larry’ s go ing  to  k i l l  me!" 
B em adlne  wanted her jootber'a h e lp ,  but 
B esa le  l a  c r ip p le d  and has no c a r .  Bes­
s i e  sa id  th a t  ahe wanted to  t a l k  to  Lur­
r l a ,  but he uaa v e i l i n g  in  the back­
ground, " I t ' s  our  f i g h t  and s t a v  out o f  
i t i "  * . .

Beaale emphasized t h a t  R e m a d l i e ,  ' ' ' 
"hadn't  cut him" b e fo r e  the phone c a l l .  
When Luri la a r r iv ed  a t  the n e ig h b o r ' s  
apartmep , Lurrla was i n  a rage and 
"there  i , i  no one to  ecmr to  tier r e s ­
c u e ,"  sa d ly  sa id  B ea a le .  B eaa le  aa ld  
her daughter t o ld  her afrerwnrda that  
B em adlne  ahuc her eve*  end "acuck a 
k n i fe  in  him in  the n e ig h b o r '*  apartarnr .  
B e s s i e  concluded ,  "She had to  do i t  
M nce he (Lurrla) vaa g o in g  to  k i l l  h e r ."

The neighbor committed s u ic i d e  a 
month b e fo re  B em a d ln e '*  t r i a l ,  and 
B eaale  l a  aure i t  la 'b e c a u s e  he had 
g u i l t  f*el»->gs p e r t a in in g  to  the  i n c i ­
d e n t .

"Saying the word rape makes the 
shame more acute and raises the In­
tolerable Question of how is she going

G
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Veale  aald th a t  the  main i s s u e  vaa 
.tot vhare the  k i l l i n g  took p l a c e ,  but 
whether B em adine  was innocent o f  mur­
d e r .  He sa id  that  th e r e  was blood a l l  
o ver  the  Howard bedroom, end on ly  on* 
b le ed in g  wound, so  i t  was im poss ib le  
to  f i g h t  the p h y s ic a l  ev id en ce  that  
B em adine had stabbed him before  e n t e r ­
in g  the  n e ig h b o r 's  apartment.  ( B e s s ie  
ea id  t h a t  Bemadlne- t o l d  her th a t  thr  
bloud found was from wounds he rec e iv e d  
from the  b o t t l e ) .

Proaeeutnr  John HcTlgue argued at the  
t r i a l  that  i f  Lurrla had Intended to  
rape h i s  w i f e ,  he would have been found 
in  some s ta g e  o f  un dress .  In s te a d ,  a l l  
o f  L u r r la 'a  c lo c h e s  were fa t t e n e d  when 
he was e x a a ln e d .  The p r o secu to r  sa id  
t h a t  L u rr la 'a  c lo t h e s  d id  noc show any 
s i g n s  o f  the s t r u g g le  th a t  B em adlne  
d e sc r ib e d ,  and t h a t  the  s c r a tc h e s  ahe 
had r e c e iv e d  were c o n s i s t e n t  with  h i s  
d efen d in g  h im se l f  from her h i t t i n g  him 
w ith  a wine b o t t l e .  The Jury was sway­
ed by the p r o s e c u t o r '*  arguments ar.d 
found Bem adlne g u i l t y .

An employee a t  the  Ventura School  
t o ld  B e s s ie  th a t  i f  B em adlne "obeys,  
s h e ' l l  on ly  get two more y e a r s ."  So 
B esa le  has reaoLved h e r s e l f  to  h e lp ­
l e s s l y  accept  B ernadlne 's  c o n v ic t io n  
because B em adlne i s  g e t t i n g  the educa­
t i o n  she needs and c o u ld n 't  get b e f o r e .  
In f a c t .  Beaale  aa ld  that  the s c h o o l in g  

' 'w i l l  keep her daughter " o f f  the  
s t r e e t s "  and out o f  t r o u b .e .  B ernailn*  

■ 'recently  phoned B e s s ie  s a y i n g . t h a t  the  
a u t h o r l t l e r  are "so good cc her that  
■he’ s r e a l l y  s a t i s f i e d . "

But B e s s i e  has mixed f e e l i n g s .  She 
would a l s o  l i k e  to have her daughter  
home. Bernadlne’ s Imprisonment i s  a 
hardship fo r  B e ss ie  because she i s  
unable to  v l i l t  her daughter  s i n c e  tne 
tv h o o l  la  fa r  fron any bus s e r v i c e .  
B e ss ie  d o e sn ' t  know where to turn f o r  
h e lp ,  nor does ahe have the money to  
pay fo r  a s s i s t a n c e .  Thz Clearinghouse  
l a  tr y in g  co connect  iri r w ith  i n t e r ­
e s t e d  o r g a n iz a t io n . : . (Our so u rces  are  
Barbara Nioua, B ern adlne 's  fu tu re  par­
o l e  o f f i c e r .  Besale  C l lb e r c ,  B em a­
d l n e ' » mother; and W lI l ia n  V ea le .  
B ern adlne 's  de fender  -  a l l  in te rv iew ed  
by phone 'n March and A n r l l ,  1931; plu< 
the Contra Costa Time* o f  November 2.  
1980. and the San F rancisco  Cxani.nrr 
o f  Sovamber L, 1 9 8 0 ) .  ..., • I- * .,

Juanita Davenport
i ■»; . .  .. -  . . .  v

J u a n ita  Davenport, a w h ite  4 8 -y e a r -  
o ld  mother from Cave J u n c t io n .  Oregon, 
pleaded no c o n t e s t  to  the manslauchter  
o f  her  husband who had s e x u a l l y  anused 
her during th e i r  th lT ty  year marrl-ipr- 
Her husband. Roland, 59 ,  was descr ib ed  
in  c o u r t  t - ' t lm o n y  by t h e i r  2 8 -vear-  
o ld  daur’ uho K'd a l s o  beer sex-  
uilJ v  abused bv Roland, t« "enrwwhJt 
o: a crosa between Charles Mansor 
H i t l e r . "

According to  a c a l l  to  D i s t r i c t  
Attorney Bob Burrows, Roland had been  
Impotent so  he "eriQag :d In v i c a r i o u s  
aex" by ask in g  her have aex with other*  
w h ile  Roland looked on. Burrows a l s o  
I n d ica te d  th a t  Roland even attem pted  
t o  mate her with  a dog once .

■ riiu i i » p n m , ^ j m i^ .pn 'n .c ry j
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The pres*  reported  t h e t  B urrovi.  wlio 
p r o se c u ted  h e r .  sa id  she k i l l e d  her  
husband under extreme s t r e s s  ^ n d  pro­
v o c a t io n  because o i  R oland's  sexua l  
p e r v e r s i o n s  and domination o f  h e r . .  She 
s h o t  Roland i n  March, 1980. She then  
dismembered h i*  body; b o i l e d  the  hand*,  

^ f e e t  and head in  a p r e s su r e  c o o k e r ,  and 
^'cremated h i t  remain* in  t h e i r  barbecue  
* p i t .  She t e s t i f i e d  th a t  her husband , 

t o i d  her  th a t  when he dled-Jte -led  
wanted t o  be cremated. Other w i t n e s s e s  
s a id  that  ah* d id  a n y th in g  t o  p l e a s e  
v i a ,  i n c lu d in g  abnormal se x  a c t s . ’
* Burrow* t o l d  the C le a r in g  House t h a t  

J u a n ita  had been "very s u b s e r v ie n t  to  a 
dominate m ale;shc  ca k es  E d ith  Bunker 
lo o k  l i k e  Susan 3 .  Aathonv."

J u a n i t a ' s  a d u lt  son found h la  
f a t h e r ' s  remain* i n  the barbecue p i t  
and buried  them i n ' t h e  g a r d e n .  F iv e  • 
m onths l a t e r ,  the son showed the  author­
i t i e s  where the  grave was l o c a t e d .

-  I* ' T  > ii r-': We last desperate 
defense against homicidal rage . '

J u a n i ta  p leaded no c o n t e s t  to  f i r s t  
degree  m anslaughter  a f t e r  a murder 
charge t g a ln s c  h er  u a s  d i s m i s s e d .  Judge 
Larrv C.usKng se n te n c ed  her on January  
12 .  1981. up to< ten y e a r s  a t  ’th e  Oregon 
Women'* C o r r e c t io n a l  C enter  In S a l im .
He s a id  that  th e  p s y c h i a t r i c  f a c i l i t i e s  
th e r e  were e x c e l l e n t ,  and t h a t  her  
• ta v  there  would be "the b e s t  t h in g 'T o r  
n e r .  J u a n ita  has n o t  y e t  had a h e a r in g  
b e fo r e  the p a r o le  board,  but Burrows 
g u e ssed  th e  would be i n . prison- f o r  
t h r e e - y e a r s .  (Our s o u r c e s  are D i s t r i c t  
A ttorney  Bob Burrows, the co ur t  r e p o r t e r  
and em ployees a t  the Women's C o r r e c t io n ­
a l  f a c l l i t i
a l  Center who w e r e  phoned on March 21,  
1981;:and  t h e  A s s o c ia t e d  P re ss  a r t i c l e  
aa p r in te d  In Che B erkely  G a ze t te  an  
January 16 ,  198L .)  _ / j . , . . .

.  France* Convert ^

Francet  Conyers waa a 3.’ / e a r - o l d  
mother o f  a m arried non wh«n she sh ot  
her  husband o f  12 y e a r s .  Byron, 5 2 ,  In 
September, 1978. F ra n ces ,  who la  w h ite  
and from Boone, lo u a ,  ‘.-as o f t e n  s e x ­
u a l l y ,  p h y s i c a l l y  and v e r b a l l y  abuaed 
by her husband a f t e r  h i s  d r in k in g  
b o u t s .  * ' * - • ■ v

Or. the  n ig h t  o f  the  k i l l i n g ,  Byron 
r e p e a t e d ly  s e x u a l l y  abused F ra n ce s .  She 
f i n a l l y  managed to e s c a p e ,  and she  sh ot  
him b e fo r e  he co u ld  gee o u t  of  bed t o  . 
g e t  her  a g a i n .  1 '•"V4 •

F rances t o i d  the C lenr ln ghou sc  th a t  
t h e  county  a t to rn ey  was " v i n d i c t i v e , "  
p lu s  th e  c h i e f  o f  p o l i c e  knew Byroo.
She waa ehargfd w ith  f i r s t  degree  o u r -  
d e - .  but ahe a a ld ,  "To me i t  wax s e l i -  
d t f e n s e .  He c a r r ie d  h i s  weapon, h la  
f l a t s ,  a l l  the t im e."  She s a i d  ah* re ­
fu sed  to p ic a  bargain  (o r  second degree  
murder because ahe "never d id  f e e l
g u i l t y .  So I'm doing t im e ."

» •
F ran ces  sa*d chat Byron vua t o t a l l y  

d i f f e r e n t  when he was d r in k in g ,  and h i s  
d r in k in g  graw worse a s  y e a r s  v e n t  by.  
She k e p t  Chinking th a t  " th in g s  w i l l  be 
b e t t e r ,  and i t  won’ t  happen a g a i n ,"  and 
anyway i t  was i  woman's p la c e  t o  a c c e p t  
the  bad w ith  the good and th e r e  were  
good t i m e s .  But t h a t  n i g h t ,  aha f i n a l l y  
blew up and fought back. She s a i d ,
" I 'v e  never been ,’.n a speck o f  tr o u b le

b e f o r e .  " I t ' s  a l l  a  v a s t*  ( tha  abuse  
t h a t  la d  up t o  tha s h o o t in g ,  tha  
«hootln^ _and her y e a r s  i n  1*111, and 
1 m iss  tha poor o ld  guy co o l"
F rances waa se n ten ced  to  10 y e a r s  fo r  
v o lu n ta r y  m anslaughter  i n  J u ly ,  1979.
She i s  now in  the Iowa Scat*  Wo.ren's 
Reformatory a t  Rockwell C i t y ,  and won't  
be e l i g i b l e  f o r  p a r o l*  u n t i l  May 4 ,  1982.  
(Our so u r c e s  are  France* Conyers, her  
a t t o r n e y  and Beth Bochnak, from the  
Canter f o r  C o n s t i t u t i o n a l  R ight* ,  an 
o r g a n i s a t i o n  which h x lp s  defend  women 
who f i g h t  back .  They v a t*  *11 phoned in  
"March, 1 9 8 1 . )

Jennifer Patrl
J e n i f e r  F a t r l  was a 3 2 - y e a r - o ld  mother 

o f  two whan ahe k i l l e d  her  husband,
R obert .  J e n n i f e r ,  who l a  w h i t e  and from 
Weyauwega, W iaccnain ,  i a  c u r r e n t ly  under  
a l ( ! -y # a r  se n te n c e  f o r  m a n s la u g h ter .  Her 
a t t o r n e y ,  Al E iaanberg ,  a a ld  the k i l l i n g  
waa a r e s u l t  o f  "13 y e a r s  o f  ( m o t io n a l ,  
p s y c h o l o g i c a l  and p h y s i c a l  b r u t a l i t y . "  
Eiaanberg aa ld  chat J e n n i f e r  waa a l s o  a 
v l c t i n  o f  se x u a l  abu se ,  but ahe was coo 
em barrassed ca g iv e  the d e t a i l s  in  th r  
courtroom. According  to  E iaanberg ,  
J e n n l f a y ' e  husband a la o  s e x u a l l y  abused  
t h e i r  1 2 -y e a r -o ld  daughter and a n e l c e .  
and maybe some b o y s .

. . .  men often say women want to oe
beaten as toreplay!"____________________

In March. 1977 ,  R’ b e r t  th r e a te n e d  to  
a s s a u l t  J e n n i f e r  an kidnap t h e i r  c h i l ­
d r e n .  E iaanberg t o l c  the  C learinghouse  

’ t h a t  Robert brandished a k n i fe  and 
" ch a sed  her to  th e  basement.  Then he p r e -  

tended to l e a v e  but re tu rn ed ,  so  
J e n n i f e r  sh ot  him w i th  a sh otgun .  The 
next  day the burled  h i s  body and sec  
f i r e  to  her house In an attem pt to com­
m it s u i c i d e .

J e n n i f e r  waa charged w ith  f i r s t  degree  
aurdet  and a n o n ,  but was o n ly  found 
g u i l t y  of m anslaughter .  In February,
1978 ,  th e  Judge (who E l ie n b e r g  sa id  "va» 
a s e x i s t  p ig " )  gave J e n n i f a r  the maxirrj*: 
se n t e n c e  f o r  s< ^ s la u g h te r ,  even though. 
J e n n i f e r  had no p r e v io u s  reco rd  and had 
cvnn been a Sunday schoo l  te a c h e r  and 
P. T.A. p r e s i d e n t .

J e n n i f e r  i s  a t t e n d in g  a schoo l  lu r in g  
t>»  day and spending  her n i g h t s  in  j a i l ,  
but may be on p a r o le  by the  time t h i s  

* a r t i c l e  la  r ea d .  (Out so u r c e s  arc her  
a t t o r n e y  Al E l te n b e r g .  who was phoned 
In March and A p r i l ,  1 9 8 1 ,  and rime f r o r  
November 28, 1 9 7 7 . )

- -  •• Gloria Tbnm one
I ' * *

G lo r ia  T inaon s ,  a Black votwn f r o r  
S e a t t l e ,  W ashington, spent four  y ea rs  
i n  p r i so n  fo r  th e  m anslaughter  o f  her  
husband. Ronald, b e fo r e  aha was r e ’. e a s e -  
on p a r o le .  She waa 21 in  Januarv, 19 j .  
when ah* sh o t  Ronald, who had raped and 
b ea ten  her d u r in g  the y**r they  were  
m arried .  M e r i n g l y ,  he worked aa a CSC- 
o f f i c e r  (someone who b r in g s  w i t n e s s e s  
t o  c o u r t )  t or the p o l i c e  departm en t ,  but 
whan J e t a i l *  o f  h i#  b a t t e r i n g  h ie  w i fe  
became known, he r e s ig n e d .

O c c a s i o n a l l y ,  h i *  traacm ent o f  her  
s e n t  her  to  the h o s p i t a l  -  once  fo r  
burn* a f t e r  he threw a c a ld ln g  watar in  
h e r  f a c * .  «nd ooe* f o r  I n j u r i e s  e f t e r  
ha threw her down a f l i g h t  o f  a t a l r * .

n
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G lo r ia  rep orted  h l a ,  and Ronald r e t a l i ­
a ted  by s t r i k i n g  h e r  In  fr o n t  o f  w i t ­
n e s s e s  w h i le  ahe was In  Che h o i p l t a l  
emergency w e l t in g  room f o r  I n j u r ie s  he 
had I n f l i c t e d .

The d ia t r lc c  a tto r n e y  charged Ronald 
w ith  a iadeD e tnor a s s a u lt  fo r  t h i s  i n c i -

"To me It teas self defense. He carried 
tils weapon, his fists, all the time."

d e n t . '
noneld wap r e la a ee d  p r i o r  to  the t r i a l  

and asked t u r  fo r  a r e c o n c i l i a t i o n .  
According to  p u b l i c  r ec o r d s ,  she sa id  
t h a t  when she n e t  him, he t r i e d  to 
s t r a n g l e  h e r ,  but two f r i e n d s  freed  h e r .  
Coe accompanied G lo r ia  t o  a bar t o  calm  
down. G lo r i a ’ s fr la n d  l e f t  but gave 
G lo r ia  a gun fo r  p r o t e c t i o n .  Ronald 
shoved up a t  the bar and th rea ten ed  
G lo r ia .  G lor ia  t o l d  him she  had »  
weapon and so u ld  use  I t  I f  he t r i e d  
t o  h i t  h e r .  He was about t o  h i t  her  
when ahe shot  him.

G 'o r la  plaaded g u i l t y  t o  a m a la u g h -  
t e r  on A p r i l  11 ,  1973 ,  to  avoid  being  
t r i e d  f o r  ourder .  S in ce  ahe used a 
f i r e a r m ,  ah* faced  mandatory im prison­
ment and was sencanced t o  a 20 y ea rs  
maximum sen ten ce  on Hay 9 ,  1973 .
G lo r ia  escaped  tw ice  from p r iso n  and 
was r e le a s e d  on p a r o le  on Auguac 31,  
1 9 7 9 ,  a f t e r  fou r  yeara o f in c a r c e r a ­
t i o n .  (Our so u rces  are th e  F em in ists  
A llia n c e  A g s ls t  Rapa New*, as p r in te d  
in  the C enter A g a in s t Sexual A ssa u lt  
N e w s le t te r  o f  December, 1977; and the  
p u u llc  d e fe n d e r ’ s  r e c o r d s , and Eh* 
d i s t r i c t  a t to r n e y 's  o f f i c e  -  both  
c a l la c  in  March, 1980) ■'

Cynthia Danny -

Cynthia Denny pleaded g u i l t y  t o  vo lun­
ta r y  manslaughter o f  her  hv<rlr.and. Cary 
Denny, 36, e  s o f t b a l l  p i t c h e r  who waa 
well-known in  t h e i r  hometown o f  P res­
c o t t ,  A r izon a .  Cynthia ,  who waa 28 
when ahe shot her  husband, was abused 
about three  t im es  a month. Her a t t o r ­
n e y ,  Tony Shaw, t o ld  tha C learinghouse  
t h e t  'he  abase inc lu ded  b e a t in g s  and 
sodomy.

Shojw aald that  on Ser cember 28 ,  1976,  
Gary and Cynthia were r e t u r n in g  from 
an argumenc a t  a bar. Gary had th a t  

' lo o k  In  h i s  aye th a t  v o m e d  Cynthia  
Chat e b e s t i n g  would suon f o l lo w .  He 
l e f t  f o r  a l i t t l e  w h i l e ,  so  she gor a 
shotgun and t r i t d  t o  roeaali s u ic id e  
w ith  i r .  but b* returned b e fo re  she 
was s u c c e s s f u l .  She in tended  to  scare  
him o f f  w ith  a s h o t ,  but th e  b u l l e t  
h i t  Cary in  the c h e a t .  She took o f f ,  
and he grabbed a t  her aa ah* l e f t .  She 
retu rn ed  when alt* T e a l lz ed  he w asn 't  
f o l lo w in g  her and found that  h« waa 
• " ‘ i  so r »  thirn she had ■ueooeed.
Cyntbi#  became h y s t e r i c a l ,  c e l l e d  the  
p o l i c e  and e a t  rocking G ary's  head  
when the  p o l ic e  a r r i v e d .

A change o f  v ea ee  was grant, d because  
o f  p r e t r i a l  p e M f e i t y .  She mas t r i e d  
f o r  murder and focod g u i l t y  o f  volun­
tary  tt 'kntlajghter .  The carrel c r l o n  sms 
reversed  because the had c o n fe s se d  o> 
th e  sh o o t in g  a f t e r  she had been r e a s ­
sured  th a t  Cary would s u r v iv e .  Jh« va* •

t r i e d  in  another c i t y  and c o n v ic te d  o f  
In vo lu ntary  manslaughter because the 
Jury could nor understand vhy she  
hadn't  l e f t  her husband long  ago. This  
c o n v ic t io n  was a l s o  rev e rsed  because  
o f  a t e c h n i c a l i t y .

Shaw thought the next r e t r i a l  would 
be a "aure winner" because he plant, 
t o  show through expert test im ony e x . . t -  
l y  why she had remalw i  w ith  her 
band. I n s te a d ,  Cynthia opted to p l i a  
bargain  so  th a t  she would not hav.j to  
soend any more time in  J a i l .  She 
pleaded g u i l t y  to  vo luntary  manslaugh­
te r  on October 6 ,  1978, and she now 
works at a s h e l t e r  for  b s t t e r e d  w iv e s .  
(Our so u rces  s r  Cynthia’ s a t to r n e v ,
Tony Shaw; and Beth'Bochnsk. Both were 
c a l l e d  in  Kirch. 1981 .)

"I've never been in a speck of trouble 
before. It's all a  waste (the abuse mat 
led up to the shooting, the shooting, 
and her years in lall). ”

Judy Hirtwtll

Judy Hartwell  va* a 2 8 -y e a r -o ld  
•mothar o f  two l l t l l t  boys when she 
k i l l e d  her husband, Fred. Judy, who 
I s  w h ite  and from D s t r o i t ,  Michigan,  
was found innocent in  tha stabbing  o f  
her husband who hr.d f r e q u e n t ly  a s ­
s a u l t e d  her b e f o r e .  She had c i l l a d  the  
p o l i c e  on numerous o c c a s io n s ,  but the  
A u t h o r i t i e s  d id noth in g  to  help h e r .

On November 9 ,  1975, f . e d  cam* home 
drunk and gave her a cholca  -  e i t h e r  
to  have sex w ith  him or to be t i e d  to  
the bed and v h lp p td .  Judy grabbed e >■ 
pa r in g  k n i fe  and t r ia d  to  e sc a p e ,  but 
he blocked her way. She atab'.ed h i s .

In March, 1976, tha Jury a c q u i t t e d  
her on ground* o f  s e l f - d e f e n s e  f o l l i n ­
in g  Judge VlctOT Baum's ln a t r u c t io n s  
th a t  s woman has t  l e g a l  r ig h t  to 
f o r c i b l y  r e s i s t  unwanted sexual ad­
vances  by her hvebsnd. These lnat  i ac­
t i o n s  were su r p r i s in g  s in c e  m arita l  
- . . i  l a  oot a crime In  H lc h ig m .  Judge 
■aum a l s o  d isregarded  jud ges '  o p in io n s  
In p rev iou s  c a se s  char* the w ife  was 
expected  to  submit to  hsr  husband's  
demands. (Our sou rces  arc M e., o f  
August,  1976; and Beth Bochnsk, from 
a c a l l  mad* in  March, 19B1.)
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Osborah Davit

Deborah D avis .  a 2 2 -y ea r-o ld  white  
woman froa  Lyndon, Kansas, was found 
inn ocent in  thr shooting  death o f  her 
husband. James Curoucc, 18. They had 
been Berried s i x  wonths, but he hid  
a lreed y  e e x u e l ly  abused her for  f i v e  
y e a r s  by to r tu r in g  h«r with  rubber  
b a l l s ,  p in * ,  and an e l e c t r i c  c a t t l e  
prod. He had a l i o  io pr iso ned  her In 
an underground tank.

"Thirteen years of emotional, 
psychological, a  physical plurality. " —

James owned book* on t o r tu r e ,  bra in­
washing and hypnotlS D . According to  
Diane W iley , (who worked on the c s s *  
f o r  the National Jury P r o j e c t ,  which  
i s  a nationwide o r g a n iza t io n  o f  l e g a l  
workers and s o c i a l  s c i e n t i s t s  s p e c i a l ­
i z i n g  i n  h e lp in g  a t to rn ey s  p ick  
j u r i e s ) ,  James made Deborah's su f f e r in g  
baarable by g iv in g  her "reasons" for  
i t .  l o r  l n s t s n c a ,  he 'd  sa y ,  "I'm going  
to s t i c k  p in s  in  your b r e a s t  because  
you don't  cry  enough, and cry ing  i s  
good fo r  you ."  Of course ,  she would 
c r y ,  and would b r in g  son* r e l i e f .

But her to r tu r e  became unendurable  
when Jares  announced h i s  p lans to keep 
her wrapped in  tape ,  l i k e  J mjrnnv, in  

* a c o f f i n  beneath the bed. Defiorah d i s ­
covered he was s e r io u s  when she found 
a cachecer and a i r  pu=p fo r  kaeplng  
her a l i v e .  She c e s c i f i c d  that  she was

a fr a id  fo r  her l i f e ,  so she shot  James 
i n  the back of the head w h ile  he was 
s l e e p in g  on Christmas, 1979. The Jurv 
In  hsr June. 1980, t r i a l  sympathized  
w ith  her ordeal and c le a r e d  her of  
murder.

Diane s c i d  chat Deborah acted  our  of-  
s e l f - d e f e n s e ,  which i s  the us* o f  nec­
e ssa r y  f o r c e .  With hla p r io r  hlaeo.-y  
o f  c r u e l t y  and power, the gun she used, 
n i  tha e q u a l i z e r  in  hsr h o p e le s s  s i t ­
u a t io n .  Tha precedent t o r  t h i s  was the  
r ev e rsa l  o f  Tvonns Wsnrow's 1973 con­
v i c t i o n  fo r  murder. Tvonn* vaa 5 - f o o c -  
A, had a cast  on on* l e g  and vaa using  
a crutch; and tha can she k i l l e d  was 
a  6 - f o o t - 2  drunken man w ith  a p r io r  
h i s t o r y  o f  c h i ld  m o lea ta t lo n .  He waa 
breaking Into  her f r la o d 's  house ,  and 
she- thought he had a lready  goctan to 
her nh i ld rsn  when ah* shot him in  s e l f -  
d e fe n se .  Because o f  the Wanrow prece­
dent the  jury la  more l i k e l y  to  look  
a t  the In c id en t  froa  the woman's po in t  
o f  v iew ,  so  Deborah was not sasn  aa 
sh o o t in g  a h e l p l e s s  a t v . ___________ '________ ___

"She was tried m another city and con­
victed of involuntary manslaughter 
because the jury could nol understand 
why she had not left her husband long 
ago. "

According to Diaoe, Deborah u s e  a 
g rea t  w i tn e s s  because she was "not 
angry ."  Diana aa ld  that a fc a r  a-4>at- 
ta ta d  women k i l l s  her hurband, woaen'a  
groups t e l l  her that  aha should be an­
gry about the way ha tr e a te d  h sr  (when • 
aha waa ba t ta r a d ,  aha c o u ld n 't  a f fo rd  
to  be angry because ha would b a t te r  >• 
her m ors) .  So by tha tlma tha t r i a l  
comae about,  aha i s  u s u a l ly  J u s t i f i a b l y  
angry, and the Jury g e t s  the lmpreeslon

—
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Deborah had noc arr ived  a t  t h i s  scsg*  
p r io r  to  chi t r l s l .  (Our so u re ts  are 
Diane Wliey o f  the National  Jury Pro­
j e c t ,  who was c a l l e d  la  March, 1981; 
and The Longest f levolution  frees August/  
September.  1980 .)

ifaJla Mejia
Xdalla M ejia ,  a 30 -yvar-o id  Mexican 
woman from Lindsay, C a l i f o r n ia ,  was 
found innocent  o f  murder on October 3,  
1978, in  tha sh o o t in g  death o f  her  
husband, Ralph. 30 .  They had been s e r ­
r ie d  f o r  16 y e a r s ,  but he became abu­
s iv e  when he s t a r t e d  d r in k in g .  Her puo- 
11c defender ,  Joe A l t s c h u le ,  sa id  that  
Ralph cnc* attempted to fo r c e  l d a l l s  
to  mat* with  a dog, anothar time he 
"fondled" t h e i r  12 -year-o ld  daughter  
to  "antagonize"  I d s l l a .  A lt sc h u le  a l s o  
sa id  that  thsre  was sexual abuse bee. 
cause I d a l l a  s u b n l t t t l  when, where and 
how Ralph wanted i t ,  ut a t  the time 
she Just considered i t  her w i f e l y  ducv.

Ralph o f t e n  beac Id a l la  -  with  h i s  
hand, b e l t  strap or buckle.  On one oc­
c a s io n ,  he grabbed her h t l r  and banged 
her head a g a in st  the dashboard and 
s t e e r i n g  wheel o(  t h e i r  c a r .  By the 
rim# t h jv  reschsd th e i r  d e s t i n a t i o n .  
K-Mert', her  head hurt and she nad b ig  
lu sp s  on the back of her neck.  He a l s o  
rep ea te d ly  threatened I d a l la  and t h e i r  
four c h i ld re n  wlch death .  She c a l l e d  
the p o l i c e  four r i s e s  to  t e l l  of  
Ralph's abuse ,  but he charmed the oo-  
l i c e  end then beat her even more fo r  
her au d a c ity .

On December 18, 1977, he was drunk 
ag a in .  They uerw in  bed s f t e r  ye t  
another q u a r r e l ,  and he nad again  
threatened to  k i l l  her and the c h i l ­
dren.  He a l t e r n a te d  between c e l l i n g  
her how much he loved Jjer and smashing  
har face  a g a in s t  f h e ^ u a l l .  She goc 
out  o f  bad, fo u n d ^ i i i  .22 c a l i b e r  r e ­
v o lv e r  and shot him four r im es, once  
through the h e a r t ,  before hfe- could get  
out o f  bad.

She was t r ie d  for  murdtr in  three  
separate  t r i a l s ;  but the f i r s t  two 
rimes, sh t  had hung j u r i e s .  In Sep­
tember, 1978, the Chird Jurv found 
l d a l l s  In nocen t .  (Our sources sre .vex 
Wesc, from March 12. 1979; end a March, 
1981, phone c a l l  to I d a l l a ' s  pu b lic  
defender ,  Jo* A l t s c h u le . )

Francos Hughes
Franelne Hughes, from Lansing,  

Michigan, and cha so t  har of four ,  was 
found innocent o f  the daath of her e x -  
husband, James (Mickey), 31 .  F rsn c in e .  
who was 29 whan aha burned the house 
with  Kickoy in  i t ,  pleaded in n o cen t ,  
not because o f  s a l f - d s f a n s a , but be­
cause o f  temporary i n s a n i t y .

Franclot had undergone b e a t in g s ,  
p lu s  sexual sod verbal abuse from 
Mickey s in c e  her s e r r la g t  s t  16. She 
e v e n t u a l ly  d ivorced h la ,  but a f t e r  he 
was Injured In an a u to s o b l le  a c c id e n t ,  
hs novad in  ag a in .  She t r i e d  to escape  
h la  through sask ing  help ( r e s  the 
p o l i c e ,  the c o u r t s ,  and f r ie n d s  and 
r e l a t i v e s ,  but no ons was w i l l i n g  to  
help h e r .  In  f a c t ,  the p o l i c e  o f t e n  
arrived Just  s f t e r  a b e a t in g  and vnan 
Hickey wa* s t i l l  th r s s ta n ln g  h s r .  buc 
s t  long  as Hickey d id n ’ t  touch her in  
fro nt  o f  them, they c o u ld n 't  a r r s sc

©
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.him . Mickey's th r e a t*  to  k i l l  her were 
n o t  unfounded—on a few o c c a s io n s ,  he 
choked her or chassd her w ith  a k n i f e .
Be a l s o  to ld  her that  i f  ahe l e f t  him, 
no m atter  where she went he w u l d  f in d  
h e r .

On March 9 ,  1977, he beat  her  y e t ;  
again  and forced  her to  have s e x  w ith  
him. He a l s o  forbade her fr o a  going  
to  s c h o o l— her one e sc a p e  fr o a  the  
ho u se .  Be even asde her bum  her books 
and Cera paper .  A f te r  Hickey had gone 
to  s l e e p ,  eh* poured g a so l in e  on the  
f l o o r  around ch* bed and l i t  i t .

The pro secu to r  charged her  w ith  
f i r s t  degree t e n d e r .  But the  Jury  
accepted  F ran cine 'e  p l e a  o f  teaporary  
I n s a n i t y  in  November, 1977, and she was 
f r e e d  from p r i s o n .  (Our sources* e re  
The tu r n in g  Bed, The True S to r y  o f  
T rsn c ln e  Hughes-A B ea ten  M ite  Mho Re­
b e l l e d  by F a ith  McNulty, Harcourc 
Brace Jovanlch ,  New Tork, 1980; and 
tha Fem inist  A l l ia n c e  A ga inst  Rape 
News, aa p r in te d  i n  tha Center A g a in s t  
Sexual A s sa u l t  N e w s le tte r  o f  December, 
1 9 7 7 . )________________________________________

"She called the police four times to tell 
o f Ralph's abuse, but he charmed the 
police and then beat her even more lor 
her audacity. "   •’ ■

Era Ma« Heygood
Eva Mae Beygood, a 2 7 - y e e r - o ld  Black  

mother o f  f i v e  fr o a  Milwaukee, V iacon-  
a i n ,  was charged in  the  sh o o t in g  death  
.of her husband, but the  Judge d ism issed  
the charge* a t  her p r e l im in a r y  h e a r in g .

Ill tha summer o f  1976 ,  E va 's  hus­
band beat  her and t r i e d  to fo r c e  her  
tv - tr fo rm  a "v a r ie ty  of s e t *  o f  aexu-  
*  f ; T v tra io n ,"  sa id  her a t t o r n e y ,
Al - i s e n b e r g .  Eva r e fu sed ,  s o  he got  
a loaded .3 8  and p r e sse d  i t  to  her 
foreh ead .  She grabbed the b a t r e l  and 
t v l s t e d  I t  :oward him and the gun went 
o f f .  Eva then draped h i s  body from 
the  r a f t e r s  o f  the garage,  and t r ie d  
to  throw s u s p ic io n  o f f  h e r s e l f  by 
w r i t in g  a l a t t e r  from a f i c t i c i o u s  
Jsa lo u a  love *. ?ut when the  p o l i c e  
a r r iv e d ,  Eva (d m 't ied  th a t  she had 
k i l l e d  her huivband in  s t l f - d c f a n s e ,  
and the Judge a ccepted  her c e s t la o n y .  
(Our source i s  Eva's  a t to r n e y ,  Al 
Eiaanberg who was phoned i n  March,
1981) . . .

; mteuGiN
Convict ion*  m d  a c q u i t t a l *  are  

- sp o ra d ic ,  but B le c t  women are  more 
r e a d i ly  c o n v ic t e d .  According to  Diane 
W iley,  t h i s  l a  o f t e n  the c a s e .  S ince  
the w i fe  i s  u s u a l ly  the o n ly  w i t n e s s ,  
ah* haa to  look cred. b l e  to  th e  Jury,  
but vheo ahe l a  not w h i t e ,  tha  Jury 
lo o k s  a t  her case  d i f f e r e n t l y  and 
l e s s  s y m p a t h e t ic a l ly .

The I n c o n s i s t e n t  xcq l l t t a l s  and 
c o n v i c t i o n  show th a t  a women's la g a l  
r ig h t s  to defend h e r s e l f  a g a in s t  her  
husband's rsp* a ttem p ts  *re rather  
Abekey.' But "esse  l e v  a l low s  the use  
o f  deadly  fo r ce  to  preven t  f o r c i b l e  
sodomy between m a les ."  (Fiom pamphlet.  
"Raprasentation o f  Uoaen Whi Defend 
ihamselve* i n  Responee to  P h y s ica l  
or  Sexual A ssau lt"  by E l iz a b e th  
Schneider and Susan Jordan, 1 9 7 8 . )

A CONVERSATION WITH AL EISEHBERC:

"I have d efen d ed  w ore m ajor  wo m en's 
e s s e s  than  anybody in  t h i s  s t a t e  (W is­
c o n s in ) and won them  *11 , T h a ve  a l s o  
r e p r e s e n ts d  c o re  a ccu sed  r a p i s t s  than  
anybody in  t h i s  s t a t e . '

E lsenberg co n s id e r s  J e n n i f e r  P e t r i ' s  
case  a win because she bought and 
read ied  the gun, p lu s  sh o t  her hus­
band from the back but Instead o f  
g e t t i n g  murder-one, she r e c e iv e d  a 
se n te n c e  o f  manslaughter and a school  
r e l e a s e  program.

E lsenberg In d ica ted  th a t  he had 
defended a man accused o f  raping h i s  i 
w i f e ,  but I t  r e a l l y  w asn 't  
"rapa" s i n c e  the wan had "only  t h r e a t -  
aned to  coemlt s u i c i d e ."  (Wisconsin  
I s  on* o f  th e  s t a t e s  where women "In 
e f f e c t "  have to  ask th e  court  fo r  he 
r ig h t  to  sa y  "no". One spouse has to  
f i l e  a p e t i t i o n  for  an annulment, d l - t  
v o r c e ,  s e p a r a t io n ,  or  se p a r a te  mainten­
ance b efore  the husband can be charged .)

J He a l s o  defended twe accused r a p i s t s  
by su g g e s t in g  the v i c t im  had In v ited  
a gang-rap* (from 00B, June, 1980 
and a phone c a l l  to the court rep orter )  

E lsenberg sa id  th a t  h e ' s  a f e m in is t  
and a member o f  N.O.W., "But th a t  .• 
d o e sn ' t  mean I'm going  to  back o f f  my 
date because someone has a d i f f e r e n t  
p o l i t i c  I f e e l i n g .  Those men (the  
two accused gang r a p i s t s )  are Innocent  
as fpr  as  I'm concerned. They got  
r a i l - r o a d e d  by the ju d g e ."  The two 
men were co n v ic te d  but an appeal Is  
now pandlng. .•**■ '•

In the courtroom during the gang- 
rape t r i a l ,  he sa id  that  the courtroom  
was f i l l e d  w ith  "ra d ica l  f e m i n i s t ,  
l e sb ia n  s e p a r a t i s t  ban sh ees ."  E lsenberg  
s a id  th a t  he used th a t  phrase because  
tha women that were d i s r u p t in g  the court’ 
room were a p a r t i c u la r  group th a t  he 
recogn ized  from prev ious encounters  as  
being  " le s b ia n  s e p a r a t i s t s . "

sa id  th a t  t h i s  same group s a id  he was 
fend lna  a murderer" when he took on 

J e n n i f e r  P a t r l ' s  c a t e .  These " l e s b ia n  
s e p a r a t i s t s "  have a l s o  " t r i e d  u n iu c -  

ly "  to  hava him removed from
.W.

The f in d in g s  o f  Dr. E la ine  H i lb e r -  
«an and Kit  Munson i n  t h e i r  stu dy  "60 
B a ttered  Wives" s u b  <p why th e se  w ives  
t r i e d  to so lv e  t h e i r  problems through 
v i o l e n c e .  They found that:

*th e  few  women who r e to r t e d  to  
c o u n te r v io le n c e  d id  bo  a s  an a c t  
o f  d e sp e ra tio n  a s s o c ia te d  w ith  
f a i l u r e  o f  o th e r  o p t io n s .  T h e ir  
use o f  v io le n c e  was r e l a te d  to  a 
d i r e c t  th r e a t  t o  l i f e  and u s u a l ly  
c a se  a s  a s u r p r is e  to  th e  wonen 
who w ere  th e m se lv e s  unaware o f  th e  • 
e x t a n t  o f  t h e i r  r a g e . This i s  
i t .  o a n tr a j t  to  th e  minimal p ro ­
v o c a tio n  which p r e c ip i t a t e d  
v io le n c e  by th e  h u sb a n d s .'

(Froa V ic t io o lo g y —An I n te r n a t io n a l  
J o u rn a l,  v o l .  2 ( 3 - 4 )  1977-1978)
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As E l iz a b e t h  Schn eid er  s a y s  about  
th e  number o f  b a t te r e d  woman whose  
s e l f - d e f e n s e  c a se s  she v o tked  on 
through the now d e fu n ct  Vamen’ a S e l f -  
D efen se  Law P r o j e c t ,

"Many o f  t h e s e  varan  a r e  l i e e e r a l l y  
k i l l i n g  t o  a v o id  b e in g  k i l l e d .
Seme o f  them have  l e f t  hone ra n y 
t i n e s  b e f o r e ,  but t h e i r  husbands 
h a v e  f a l lo w e d  th en  everywhere  
th e y  v e n t .  O f te n ,  t h e y 'v e  c a l l e d  
th e  p o l i c e  and g o t te n  no h e lp .
K i l l i n g  sa y  h a ve  seemed l i k e  the  
o n l y  way th e y  c o a id  de fend  t h e n -  
s e l v e s .  * r  .> , .. .

(Trosj "Whan V i c c i s s  K i l l ’* by Tamar ' 1
L e v in  i n  tha N a tio n a l L av J o u r n a l,
Oct. 29. 1979) - -. •

We’ve  got  to  f i n d  a l t e r n a t i v e s  fo r  
t h e s e  women. Tor f u r t h e r  In form ation  
about t h e s e  women, and about the C lea r ­
ingh ouse  membership, p u b l i c a t i o n s  and 
r e s o u r c e s ,  send a s e l f - a d d r e s s e d  
utaaped a n v e lo p e  to  the  N a t io n a l  C lea r ­
in g h o u se  on M a r ita l  Rape, 2325 O a k - S t . ,  
B e r k e le y ,  CA 9 4 7 0 8 .  .  . . .

*. V  *♦ .••• • - » '« ,  ^  ‘ I .1

fo r  in form ation , l e g i s l a t i o n ,  and l i t i ­
ga tion  on beh a lf  of b attered  women, con­
t a c t  The National Center o f  Women and 
Family Law, 799 Broadway, S u ite  603 ,  NY., 
NY. 10003. 1 . *“

* (T  Teresa Prieo,. 1981.

L a u rs X w i l l  he d o in g  a w orkshop  a t  
th o  National C o a l i t io n  A g a in s t  S ex u a l  
A s s a u l t  C on feren ce  i n  S u ra c u se , NV., 
and in  S t o r i e s .  C 7 ..  a c  th e  N a t io n a l  
Women's S t u d i e s  A s s o c ia t i o n  C o n fe re n c e ,  
from  Hay 31 th rou gh  June 1 .  I f  anyone  
w a n ts t o  m eet w i th  h e r  o r  have h e r  
s p e a k ,  sh e  n eed s  p a id  sp e a k in g  en gage­
m en ts  i n  t h e  area  aound t h e s e  s t a c e s  
f o r  d o n a t io n !  to  a f f o r d  t h e  t r i p .  W rite  
to  h e r  a t  t h e  N a t io n a l  C lea r in g h o u se  on 
M a r ita l  Rape.

(t

T era ra ,  a j o u r n a l i s t  v o lu n te e r ,  
i n v e s c i g a te d  each o f  t h e s e  c a s e s  
J u s t  f o r  t h i s  a r t i c l e ,  s t a r t i n g  w ith  
n ew sp a p er  c l i p p i n g s ,  than b y  l i b r a r y  
r e s e a r c h  and te le p h o n in g  a i l  o v e r  
th e  c o u n tr y .  C o n tr ib u tio n s  f o r  t h e  
s e v e r a l  dozen  phone c a l l s  and f o r  
h er t im e  and t r a n s p o r ta t io n  c o s t s  
a r e  t a x - d e d u c t i b l e .  The N at iona l  
C lea r in g h o u se  on M a r ita l Rape i s  a 
p r o j e c t  o f  th e  Women's H is to r y  Re­
s e a rc h  C e n te r , which h as no fu n d in g  
e x c e p t  d o n a t io n s .

haurm X. f h r e c r j r  
N a tio n a l C lea r in g h o u se  
on M arita l  Rape

, i * — «
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M A R I T A L  R A P E  E X E M P T I O N  P A C K E T

1. M a r i t a l  R a p e  E x e m p t i o n  C h a r t  —  S t a t e - b y - s t a t e  
s u m m a r y  o f  t h e  E x e m p t i o n  i n  C r i m i n a l  S t a t u t e s  
(8 p a g e s ) .  V ,^13

2. M a r i t a l  R a p e  L i t i g a t i o n  —  S u m m a r y  a n d  C i t a t i o n s
of C a s e  L a w  (3 p a g e s  ). $. 75

_3. R e s o u r c e s  o n M a r i t a l  R a p e  —  B i b l i o g r a p h y  of
a r t i c l e s ,  l e g a l  a r t i c l e s  a n d  s t u d i e s  (3 paces) . 
$.75

4. S c h u l m a n ,  J . , " T h e  M a r i t a l  R a p e  E x e m p t i o n  in t h e
C r i m i n a l  L aw ,"  14 C l e a r i n g h o u s e  R e v i e w  538 
(Oct. 1980) (4 p a g e s ) . $ 1 . 0 0

5. M a r i t a l  R a p e  F a c t  S h e e t  ( 4 p a g e s ) .  $ 1. 0 0

T o t a l  P a c k e t :  $ 5. 00

*  * * * * * * *

If y o u  w i s h  t o  r e c e i v e  a n y  o f t h e s e  m a t e r i a l s ,  
p l e a s e  c h e c k  o f f  a n d  e n c l o s e  a p p r o p r i a t e  p a y­
me n t .  P r i c e s  c o v e r  c o s t s  o f x e r o x i n g  a n d  
p o s t a g e  only.

T h a n k  you .



S o u t h  D a k o t a  - C o m p i l e d  L a w s  An n.  §22-22-1 (1979)
(Note: S o u t h  D a k o t a  a m e n d e d  its
s t a t u t e  t o  s t r i k e  t h e  m a r i t a l  r a p e  
e x e m p t i o n ,  b u t  t h e  f o l l o w i n g  year- 
r e p e a l e d  t h a t  a m e n d m e n t )

♦ T e x a s  - Pen. C o d e  Ann . §21- 02 (a) (1979)
V e r m o n t  - Stat. A n n . ;  T i t l e  13 §3252 ( e f f e c t i v e  7/1/77) 

♦ W e s t  V i r g i n i a  - W. Va. C o d e  §61-83-1 (1977)
W a s h i n g t o n  - Rev. C o d e  Ann.  Ch. 9 A . 4 4 . 0 1 0 ,

9 A . 4 4 . 0 4 0 ,  9 A . 4 4 . 0 5 n ,  9 A . 4 4 . 0 6 0  
( e f f e c t i v e  S e p t e m b e r  1, 1979)

(Note: i n  1979, t h e  c i t y  of 
S e a t t l e  p a s s e d  a c i t y  o r d i n a n c e  
s t r i k i n g  t h e  m a r i t a l  r a p e  e x e m p t i o n ) .

—  11 s t a t e s :  m a r i t a l  r a p e  e x e m p t i o n  e n d s  w h e n  
p a r t i e s  a r e  s e p a r a t e d  u n d e r  a c o u r t  o r d e r :

♦ K e n t u c k y  - Rev. St at . §510.010(3) (1975)
L o u i s i a n a  - Rev. S t at . Ann.  §14.41 (1978)
M a r y l a n d  - Ann. C o d e  §27-464D (1979)
M i s s o u r i  - Ann. S ta t.  §566.010:2 (1979)
N e w  Y o r k  - N . Y .  Pen. L a w  §130.00

(Note: e x e m p t i o n  a l s o  e n d s  if 
p a r t i e s  e n t e r e d  i n t o  s e p a r a t i o n  
a g r e e m e n t  w h i c h  i n c l u d e s  an e x p r e s s  
p r o v i s i o n  t h a t  h u s b a n d  w i l l  be 
c r i m i n a l l y  l i a b l e  fo r  r a p i n g  v»oman. 
1 9 8 0  l e g i s l a t i o n  to  s t r i k e  
" e x p r e s s  p r o v i s i o n "  r e q u i r e m e n t  
f a i l e d ).

N o r t h  C a r o l i n a  - hen. S ta t.  §14-27.8 (1979)
(or l i v i n g  a p a r t  p u r s u a n t  to a 
w r i t t e n  s e p a r a t i o n  a g r e e m e n t ) .

♦ N o r t h  D a k o t a  - C o d e  Ann. §12.1-20-01, 12.1-2°-P2 (1977) 
R h o d e  I s l a n d  - Gen. L a w s  §11-37-1 (1979 Supp.)
S o u t h  C a r o l i n a  - C o d e  §16-3-658 (1977)
U t a h  - Crim. C o d e  A n n . §76-5-402,§76-5-407 (1979) 
W y o m i n g  - St at. Ann. §6-4-307 (Laws 1977)

—  E s t a t e s : m a r i t a l  e x e m p t i o n  e n d s  w h e r e  p a r t i e s
a r e  I r v i n g  a p a r t  an d o n e  s p o u s e  h a s  filed a p e t i t i o n  
for a n n u l m e n t ,  d i v o r c e ,  s e p a r a t i o n  or s e p a r a t e  

m a i n t e n a n c e :

I n d i a n a  - S t at . A n n  5 3 5 - 4 2 - 4 - 1 (b) (a m en re d 1977) 
M i c h i g a n  - M i c h .  S e c o n d  Pev. C r i m .  C o d e  Ch. 23

§2340 (1980)
N e v a d a  - Rev. S ta t.  §200.373 (1977)

♦S e e " E x p a n s i o n "  S e c t i o n ,  i n f r a .
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O h i o  - O R C  SS 2 9 0 7 . 0 1  (L) , 2 9 0 7 . 0 2  (or if p a r t i e s  

h a v e  e n t e r e d  i n t o  a w r i t t e n  
s e t t l e m e n t  a g r e e m e n t ) ..

T e n n e s s e e  - C o d e  Ann. §39-3709 (1979)
W i s c o n s i n  - St at. Ann. §940.225 (6) (1978)

—  2 s t a v e s ; n o  m a r i t a l  e x e m p t i o n  w h e n  p a r t i e s  iare 
l i v i n g  a pa r t ,  O R  o n e  s p o u s e  h a s  i n i t i a t e d  l e g a l  
p r o c e e d i n g s :

I d a h o  - C o d e  §18-6107 (1977) ( p a r t i e s  m u s t  b e  
l i v i n g  a p a r t  a t  l e a s t  18 0 d a y s ) .

N e w  M e x i c o  - St at.  §30-9-10 (3 " S )

—  1^ s t a t e s ; n o  m a r i t a l  e x e m p t i o n  w h e r e  p a r t i e s  a r e  
l i v i n c  a p a r t  (do n o t  n e e d  c o u r t  o r d e r  or  s e p a r a­
ti o n  a g r e e m e n t ) :

A l a s k a  - Stat. §11.41.445 (a) ( e f f e c t i v e  1-1- 80)  
( m a r r i a g e  is an  a f f i r m a t i v e  
d e f e n s e ,  e x c e p t  w h e r e  p a r t i e s  
a r e  l i v i n g  a p a r t ,  o r  d e f e n d a n t  
c a u s e d  s e r i o u s  p h y s i c a l  i n j u r y ) . 

A r i z o n a  - Rev. Stat. §§13-1401.4, 1 3 - 1 4 0 4  to 
1 3 - 1 4 0 6  (1978)

C o l o r a d o  - Rev. Stat. §18-3-409 (1975)
I d a h o  - C o d e  §18-6107 (1 97 7 ) (p ar tie s m u s t  h a v e  b e e n  

l i v i n g  a p a r t  fo r a t  l e a s t  180 d a y s ) . 
Io w a - C o d e  Ann.  §§709“'.2, 7 0 9 . 3 ,  70 9.4  (1978)

( e x e m p t i o n  in t h i r d  d e g r e e  o n l y ) .
♦ M a i n e  - Rev. S t at . Ann. T i t l e  1 7 A  §§11-251, 252

(1979)
M i s s i s s i p p i  - M . C . A .  9 7 - 3 - 9 5  (Supp. 1981) (Sexual 

b a t t e r y ] .
♦ M o n t a n a  - Rev. C o d e  §45-5-506 (1979)
N e w  M e x i c o  - St at.  Ann. §§30-9-10E, 3 0 - 9 - 1 1  (1978)

♦ P e n n s y l v a n i a  - S t at . An n.  T i t l e  18 §3103 (1977)
(Note: n o  e x e m p t i o n  if p a r t i e s  
h a v e  e n t e r e d  i n t o  a w r i t t e n  s e p­
a r a t i o n  a g r e e m e n t  e v e n  t h o u g h  
t h e y  a r e  s t i l l  l i v i n g  t o g e t h e r ) .

—  5 s t a t e s :  h a v e  n o  e x p r e s s  m a r i t a l  r a p e  e x e m p t i o n
i n ' t h e i r  s t a t u t e s .  W h e t h e r  t h e  a l i e n e d  " c o m m o n  3 n w "  
e x e m p t i o n  (barri ,g p r o s e c u t i o n )  is a p p l i e d  is a 
m a t t e r  of j u d i c i a l  decision, a n d / o r  l e g i s l a t i v e  inter.

A r k a n s a s  - St at.  §§41-1801, 4 1 - 1 8 0 3  (1976)
(Note: e x p r e s s  e x e m p t i o n  for 
s t a t u t o r y  r ap e, §§1804-1806).

♦ S e e  " E x p a n s i o n "  S e c t i o n ,  i n f r a .
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G e o r g i a  - C o d e  Ann. 2 6 . 2 0 0 1  ( a m e n d e d  1978)
(Note: e x p r e s s  e x e m p t i o n  for 
s t a t u t o r y  ra pe,  §26-2018).

M i s s i s s i p p i  - M C A  9 7 - 2 - 6 5 ( 2 )  (1979) [-ape st at ut e]
V i r g i n i a  - Va. C o d e  1 8 . 2 - 6 1  (1981 A m e n d m e n t s )  
W a s h i n g t o n , D.C. - R . S . D . C .  §22-2801 (1967)

• . *• • ’
S T A T U S  W H I C H  H A V E  S T A T U T O R I L Y  L I M I T E D  O R
S T R I C K E N  T H E  M A R I T A L  R A P E  E T I C N

4

5 s t a t e s : h a v e  a b o l i s h e d  t h e  m a r i t a l  r a p e  e x e m p -
t i o n  a l t o g e t h e r .  R a p e  b y  a s p o u s e  is t h e  s a m e  as • _
r a p e  by a s t r a n g e r .  ,

• * «

F l o r i d a  - Stat. Ann. §794-011 (1979) . No e x e m p -
tion; s p o u s e s  ca n  b e c h a r g e d  th e s a m e  as .7
s t r a n g e r s ,  S t a t e  v. L a r r y  S m i t h , C o u r t  of 
A p p e a l ,  F i f t h  D i s r n c t ,  C a s e  No. 8 0- 87  8, de - 
c i d e d  J u l y  1, 1981. (See L I T I G A T I O N  S e c ti on .) .

j #»* *

M a s s a c h u s e t t s  - Ann. Laws. Ch. 265 §22, Ch. 277 539
(1979). N o  e x e m p t i o n ;  s p o u s e s  c a n  be c h a r g e d  1 •" 
t h e  s a m e  as s t r a n g e r s .  C o m m o n w e a l t h  v. C h r e t i e n
— —  M ass . ---- , D o c k e t  No. E - 2 2 7 6 ,  d e c i d e d  M a r c h
9, 19 81. (See L I T I G A T I O N  S e c t i o n : )  y

- . i  % .

N e w  J e r s e y  - S.A. §2C:14-5(b), e f f e c t i v e  9 / 1/ 79 . ' v
T h i s " i s  t h e  o n l y  s t a t e  w h i c h  has* af f i r m o t i v e ! v  
a b r o g a t e d  t h e  a l l e g e d  " c o m m o n  lav;" exem.ption:

« ■ •*

"No  a c t o r  s h a l l  be  p r e s u m e d  to ‘ 
be i n c a p a b l e  of c o m m i t t i n g  a c r i m e d  
u n d e r  t h i s  C h a p t e r  [Sex ual  O f f e n s e s ]  
b e c a u s e  of ag e  o r  i m p o t e n c y  o r  mar-, 
r i a g e  to the  v i c t i m . "  N . J . S . A .
§2C: 1 4 - 5  (b) . ; i«

N e b r a s k a  - Rev. Stat. §§28-319, 28 - 3 2 0 ,  e f f e c t i v e
1/ 1 / 7 6 ,  r e p e a l i n g  a n d  r e p l a c i n g  §28-403.03 ''
a n d  .04 w h i c h  i n c l u d e d  e x e m p t i o n .  r

r ’ ■

O r e g o n  - Rev. Stat. §163.305, a m e n d e d  b y  1 9 7 7  c. 844, 
d e l e t i n g  m a r i t a l  r a p e  e x e m p t i o n .



7 s t a t e s ; h a v e  p a r t i a l l y  s t r i c k e n , o r  l i m i t e d ,  t h e  m a r i t a l
r a p e  e x e m p t i o n  s o  t h a t  r a p e  b y  a s p o u s e  i s a c r i m e  u n d e r
m o s t  c i r c u m s t a n c e s :

C a l i f o r n i a  - i>rn. C o d e  S262, e f f e c t i v e  1 / 1 / 8 0 ,  e s t a b l i s h i n g  
a s e p a r a t e  c r i m e  o f  s p o u s a l  ra pe.  H o w e v e r ,  th e  m a r i t a l  
r a p e  e x e m p t i o n  i s s t i l l  a p p l i c a b l e  w h e r e  (1) the r a p e  is 
n o t r e p o r t e d  t o t h e  p o l i c e  o r  d i s t r i c t  a t t o r n e y  w i t h i n  
30 d a y s  a f t e r  the  d a y  o f t h e  v i o l a t i o n ;  or  (2) t h e  v i c t i m  
is " i n c a p a b l e 1* o f  g i v i n g  l e g a l  c o n s e n t  7 e i g . ,  m e n t a l l y  
o r  p h y s i c a l l y  h a n d i c a p p e d ;  i n t o x i c a t e d  o r  d r u g g e d ,  e v e n  
w h e n  v i c t i m ' s  s t a t e  is d u e  t o  a c t s  of  t h e  d e f e n d a n t ;  u n ­
c o n s c i o u s  of  t h e  n a t u r e  of t h e  a c t ) .

C o n n e c t i c u t  - Pen. C o d e  5 3 a - 6 7  (b) , e f f e c t i v e  O c t o b e r  1, 1 9 8 1  
(H13 524 7). M a r i t a l  a n d  c o h a b i t a n t  e x e m p t i o n  d e l e t e d  fror 
f i r s t  d e g r e e ,  f o r c i b l e  r ap e.  E x e m p t i o n s  r e m a i n ,  as a f­
f i r m a t i v e  d e f e n s e ,  to l e s s e r  d e g r e e s  o f  r a p e  a n d  s e x u a l  
a s s a u l t .

♦ D e l a w a r e  - e x e m p t i o n  d e l e t e d  f r o m  f i r s t  a n d  s e c o n d  d e c r e e  
r a p e  (D.C.A. §§763, 764) . H o w e v e r ,  D . C . A .  §764 (fi rst  
d e g r e e  r ape ) i n c l u d e s  a " v o l u n t a r y  s o c i a l  c o m p a n i o n "  
e x e m p t i o n  w h i c h  m a y  o p e r a t e  to  e x e m p t  s p o u s e s  and co-  
h a b i t o r s .

E x e m p t i o n  s t i l l  a p p l i e s  to S e x u a l  A s s a u l t  (D.C.A. §761, 
C l a s s  A  M i s d e m e a n o r )  a n d  S e x u a l  M i s c o n d u c t  (D.C.A. §762, 
C l as s E F e l o n y ) .  A d d i t i o n a l l y ,  e x e m p t i o n ,  w h e r e  a p p l i­
cab le , is e x t e n d e d  to u n m a r r i e d  c o h a b i t o r s .  D .C . A .  §772(

H a w a i i  - Rev. S ta t.  §§707-730, 7 0 7 - 7 3 1 ,  7 0 7 - 7 3 2 ,  e f f e c t i v e  
6 7 2 1 / 7 9 .  B y  a m e n d i n g  s t a t u t e s  to g e n d e r  n e u t r a l  t e r m s ,  
m a r i t a l  r a p e  e x e m p t i o n s  w e r e  d e l e t e d .  H o w e v e r ,  " v o l u n­
tar y  s o c i a l  c o m p a n i o n "  e x e m p t i o n  in §707-730 (f ir st  c eg ri  
rape) m a y  o p e r a t e  t o e x e m p t  s p o u s e s  an d c o h a b i t o r s .

M i n n e s o t a  - S t at . Ann. §609.349, a m e n d e d  1 98 0,  e x p r e s s l y  d e ­
lete s m a r i t a l  r a p e  e x e m p t i o n  in m o s t  c a s e s :  " N o t h i n g  in
this  s e c t i o n  s h a l l  be  c o n s t r u e d  to p r o h i b i t  o r r e s t r a i n  
th e  p r o s e c u t i o n  fo r  a n y  o t h e r  o f f e n s e  c o m m i t t e d  by  a n y  
p e r s o n  a g a i n s t  hi s  l e g a l  s p o u s e . "

H o w e v e r ,  e x e m p t i o n  (w hic h i n c l u d e s  c o h a b i t o r s )  s t i l l  
a p p l i e s  in s t a t u t o r y  rape,, a n d  c a s e s  w h e r e  v i c t i m  is m e n ­
t a l l y  or p h y s i c a l l y  d i s a b l e d .

N e w  H a m p s h i r e  - R S A  §632-A:5 ( a m e n d e d  by H B  516; e f f e c t i v e
S e p t e m b e r  1 98 1 ) .  E x e m p t i o n  d e l e t e d ,  e x c e p t  f o r  st at uto ry  
r a p e  c a s e s ,  o r  c a s e s  i n v o l v i n g  " m e t n a l l y  d e f e c t i v e "  
v i c t i m - w i v e s . (PSA  6 3 2 - A : 2 , : 3 )

I o w a  - C e d e  Ann.  §§709.2-709.4. N o  e x e m p t i o n  in f i r s t  an d  
s e c o n d  d e g r e e  S e x u a l  A b u s e ;  e x e m p t i o n  f o r  t h i r d  d e g r e e  
S e x u a l  A b u s e .

E x p a n s i o n "  S e c t i o n ,  i n f r a .
  - 5 -



E X P A N S I O N  O F  T H E  M A R I T A L  R A P E  E X E M P T I O N

—  1 3 s t a t e s  h a v e  n o w  e x p a n d e d  t h i s  m a r i t a l  
" p r i v i l e g e "  o r  " r i g h t "  of r a p e  t o  u n m a r r i e d  

c o h a b i t a n t s  ( h e r e i n a f t e r  r e f e r r e d  to as " c o h a b i t o r s " )  
e.g., "the e x c l u s i o n  .shall b e  d e e m e d  to e x t e n d  
t o  p e r s o n s  l i v i n g  a s  m a n  a n d  w i f e ,  r e g a r d l e s s  
of  t h e  l e g a l  s t a t u s  of  t h e i r  r e l a t i o n s h i p . "  ••
(Mont a n a ,  R O M  §45-5-506 (2) ) .

A d d i t i o n a l l y ,  5 s t a t e s * h a v e  a l s o  p r o v i d e d  a V.n
peirtial e x e m p t i o n  to  ' v o l u n t a r y  s o c i a l  
c o m p a n i o n s " ,  t h e r e b y ,  to an  e x t e n t ,  l e g a l i z i n g  - 
" d a t e  r a p e " ;

A3 a bam?., Crim. C o d e  §13A-6-60(4) ( e x e m p t i o n  
e x t e n d s  to  c o h a b i t o r s ) .

C o n n e c t i c u t , Pen. C o d e  §53a-67(b) ( c o h a b i t a t i o n
a n  a f f i r m a t i v e  d e f e n s e ,  e x c e p t  to f i r s t  d e g r e e  rapt

* D e l a w a r e , C o d e  Ann. §772(b) ( e x e m p t i o n  f o r  
c o h a b i t o r s  t o  s e x u a l  a s s a u l t  a n d  s e x u a l  
m i s c o n d u c t ) ;  and' C o d e  Ann. §764(2) (f i r s t  
d e g r e e  r a p e  e x e m p t i o n  w h e r e  d e f e n d a n t  w a s  
v i c t i m ' s  " v o l u n t a r y  s o c i a l  c o m p a n i o n "  o n  t h e  
o c c a s i o n  of t h e  c r i m e  a n d  v i c t i m  had 
p r e v i o u s l y  p e r m i t t e d  h i m  s e x u a l  c o n t a c t ) .

* H a w a i i , Rev. Stat. §707-730 (1) (a) (i) e x e m p t i o n  • 
tc u r s t  d e g r e e  r a p e  w h e r e  v i c t i m  w a s  
d e f e n d a n t ' s  " v o l u n t a r y  s o c i a l  c o m p a n i o n  w h o  
h a d  w i t h i n  t h e  p r e v i o u s  t h i r t y  d a y s  
p e r m i t t e d  h i m  s e x u a l  i n t e r c o u r s e " .  •
If d e f e n d a n t  i n f l i c t s  " s e r i o u s  b o d i l y  i n j u r y " ,  
t h e  " v o l u n t a r y  s o c i a l  c o m p a n i o n "  e x e m p t i o n  
d o e s  n o t  a p p l y .  T h e r e  is n o  e x e m p t i o n  for 
s e c o n d  o r  t h i r d  d e g r e e  rape.

Iowa, C o d e  Ann. §709.4 ( e x e m p t i o n  to t h i r d  
d e g r e e  S e x u a l  A b u s e  for c o h a b i t o r s .  M o  e x e m p t i o n ^  
ro f i r s t  and s e c o n d  d e g r e e  S e x u a l  A b u s e ) .  ‘7

K e n t u c k y , Rev. Stat. Ann. §510.010(3) ( e x e m p t i o n -  
extended' to c o h a b i t o r s ?  m a r r i a g e  d e f i n e d  a s  ,
" p e r s o n s  l i v i n g  t o g e t h e r  as m a n  and w i f e  
r e g a r d l e s s  of the l e q a l  s t a t u s  of t h e i r  
r e l a t i o n s h i p " .  D e c r e e  of  j u d i c i a l
s e p a r a t i o n  r e q u i r e d  to end e x e m p t i o n  for 
l e g a l l y  m a r r i e d  s p o u s e s ) . \\

* M a i n e ,  Rev. S t at. Ann. T i t l e  1 7 - A  §-52.2 
Is ( c o h a b i t a t i o n  os an a f f i r m a t i v e  d e f e n s e )  and

§252.3 ( " v o l u n t a r y  s o c i a l  c o m p a n i o n "  d e f e n s e  _• •

<• • *• J
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T h e  f o l l o w i n g  p l e a d i n g s  a n d  m a t e r i a l s  a r e  a v a i l a b l e  f r o m  
K C O N F L  u n l e s s  a s t e r i s k e d .  If a s t e r i s k e d ,  t h e y  a r e  a v a i l a b l e  f r o m  
C l e a r i n g h o u s e  for L e g a l  S e r v i c e s ,  500 N o r t h  M i c h i g a n  A v e n u e ,  S u i t e  
1 9 40, C h i c a g o ,  I l l i n o i s  60 6 1 1 .

1. S t a t e  o f  N e w  J e r s e y  v. A l b e r t  S m i t h , 426 A . 2d 38 (1981), 
a p p e a l  o f  d e f e n d a n t - h u s b a n d 1s m o t i o n  t o  d i s m i s s  c h a r g e s  
of  r a p e  of  h i s  w i f e  o n  t h e  g r o u n d s  t h a t  t h e  c r i m i n a l  
r a p e  s t a t u t e  c o d i f i e s  t h e  a l l e g e d  c o m m o n  lav; m a r i t a l  r a p e

• e x e m p t i o n .  D e f e n d a n t ' s  t r i a l  m o t i o n  w a s  g r a n t e d ,  148 N . J  
S u p e r  219 (Law Div. 1 9 7 7 ) .  T h e  A p p e l l a t e  D i v i s i o n  a f f i r m  
t h e  d i s m i s s a l ,  169 N.J. S u p e r  98 (App. Div. 1 9 7 9 ) .  T h e  : 
S u p r e m e  C o u r t  o f  N e w  J e r s e y  u n a n i m o u s l y  r e v e r s e d  t h e  d i s -  
.m i s s a l  a n d  r e i n s t a t e d  the i n d i c t m e n t  f o r  rape.

*(a) N e w  J e r s e y  S u p r e m e  C o u r t  27 p a g e  o p i n i o n , a n d  c o n­
c u r r i n g  o p i n i o n  (J. S u i l i v a n ) , 426 A . 2d 3S ( 1 9 S 1 ) , 
h o l d i n g  t h a t  N e w  J e r s e y ' s  f o r m e r  r a p e  s t a t u t e ,  h a v­
in g  n o  e x p r e s s  e x e m p t i o n ,  d i d  n o t  i n c o r p o r a t e  o r  
c o d i f y  a " c o m m o n  l a w "  m a r i t a l  e x e m p t i o n  t o  rape.
T h e  C o u r t  d i s c u s s e s  a t  l e n g t h  t h e  d o u b t f u l  o r i g i n s  
a:\i a u t h o r i t y  o f  t h e  a l l e g e d  " c o m m o n  lav;" r u l e  
( H a l e ' s  d o c t r i n e ) ,  c o n c l u d i n g  t h a t  " [ n ] e i t h e r  w a s  
the lav; of  t h i s  S t a t e  u n d e r  t h e  f o r m e r  r a p e  s t a t u t e  
as b l i n d  to p e r s o n a l  l i b e r t y  a n d  p r i v a c y  a s  d e f e n­
d a n t  w o u l d  h a v e  t h i s  C o u r t  b e l i e v e .  A  m a n  s e p a r a t e d  
f r o m  h i s  w i f e  - a n d  p e r h a p s  o n e  n o t  s e p a r a t e d  - coul 
n o t  invoice a n  o u t d a t e d  a n d  d o u b t f u l  r u l e  to  a v o i d  ' ; 
p r o s e c u t i o n  f o r  r a p e  s i m p l y  b e c a u s e  h e  w a s  s t i l l  
l e g a l l y  m a r r i e d  to  h i s  v i c t i m . "  (p. 27) Clearir.c- 
hc^ lse No. 30,4 89 .

*(b) A r l c u s  B r i e f  o f  t h e  N a t i o n a l  C e n t e r  on W o m e n  a n d
F a m i l y  Law, I n c . , a r g u i n g  t h a t  the e x c l u s i o n  of m a r­
ri e d  w o m e n  f r o m  t h e  p r o t e c t i o n  of t h e  c r i m i n a l  law 
w h e n  t h e y  a r e  r a p e d  b y  t h e i r  h u s b a n d s  is a d e n i a l  
of e q u a l  p r o t e c t i o n .  C l e a r i n c h o u s e  No. 3 0 , 4 8 9 .

2. S t a t e  o f  N e w  J e r s e y  v. D a n i e l  M o r r i s o n , d e f e n d a n t - h u s b a n d

p r e t r i a l  m o t i o n  to d i s m i s s  r a p e  c h a r g e s  w a s  d e n i e d ;  d e f e n­
d a n t  s u b s e q u e n t l y  s t o o d  t r i a l  a n d  w a s  c o n v i c t e d  a n d  s e n - -  
t e n t e d  for r a p i n g  his e s t r a n g e d  w i f e . T h e  A p p e l l a t e  /-



D i v i s i o n ,  b y  p e r  c u r i a m  d e c i s i o n ,  s u m m a r i l y  r e v e r s e d  • j 
d e f e n d a n t ' s  c o n v i c t i o n  for r a p e  ( D o c k e t  Mo. A - 2 7 1 - 7 9 ,  
d e c i d e d  Jan. 13, 1 980; u n p u b l i s h e d ) .  S u p r e m e  C o u r t  of 
N e w  J e r s e y  r e v e r s e d  A p p e l l a t e  d e c i s i o n ,  r e i n s t a t i n g  the 
r a p e  c o n v i c t i o n  b a s e d  on  t h e i r  d e c i s i o n  i n  S t a t e  v.
A l b e r t  S m i t h, s u p r a  .

(a) P e t i t i o n  for C e r t i f i c a t i  n a n d  A p p e n d i x  o n  b e h a l f
of t h e  S t a t e  of N e w  J e r s e y  (dated F e b r u a r y  19, 1930)
w h i c h  i n c l u d e s  a c o p y  o f  A p p e l l a t e  D i v i s i o n ' s  p e r  . % 
c u r i a m  d e c i s i o n  r e v e r s i n g  r a p e  c o n v i c t i o n .  T h e  
S t a t e  a r g u e s  t h a t  t h e  a l l e g e d  " c o m m o n  law" m a r i t a l  
r a p e  e x e m p t i o n  d o e s  n o t  e x t e n d  to e s t r a n g e d  m a r r i a g e

(b). 3 r i e f  a n d  A p p e n d i x  f o r  t h e  S t a t e  o f  N e w  J e r s e y  on
a p p e a l  to A p p e l l a t e  D i v i s i o n  o f  S u p e r i o r  C o u r t .  .

S t a t e  o f F l o r i d a  
h u s b a n d  
b a t t e r y  o n

v. L a r r y  S m i t h ,  a p p e a l  o f  d e f e n d a n t -
*'s p r e t r i a l  m o t i o n  to d i s m i s s  t h e  c h a r g e  of  s e x u a l

g r o u n d s
ir

t h a t  t h e  c r i m i n a l  s t a t u t e  c o d i f i e sthe
a p r e - e x i s t i n g  " c o m m o n  l a w "  m a r i t a l  e x e m p t i o n .  D e f e n­
d a n t ' s  t r i a l  m o t i o n  w a s  g r a n t e d  (order d a t e d  J u l y  30, 
19 8 0 ) .  T h e  S t a t e  a p p e a l e d  t h e  l o w e r  c o u r t ' s  d i s m i s s a l  
of  t h e  s e x u a l  b a t t e r y  c h a r g e .  T h e  F l o r i d a  D i s t r i c t  
C o u r t  of  A p p e a l ,  F i f t h  D i s t r i c t ,  C a s e  No. 80-8 7 8 ,  
o p i n i o n  f i l e d  J u l y  1, 1931, h e l d  t h a t  n o  e x e m p t i o n  
e x i s t e d  in F l o r i d a ,  a n d  r e v e r s e d  t h e  t r i a l  c o u r t ' s v : ' .

orde.

(a)

(b)

•; H u s b a n d  m u s t  s t a n d  t r i a l  f o r  r a p e  of h i s  w i f e .

F l o r i d a  C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t  D e c i s i o n , 
h o l d i n g  t h a t  F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e  aoes_ ' 
n o t  i n c o r p o r a t e  a m a r i t a l  e x e m p t i o n .  T h e  c o u r t  re-, 
v i e w e d  at l e n g t h  the N e w  J e r s e y  S u p r e m e  C o u r t ' s  de-' 
c i s i o n  i n  S t a t e  v. S m i t h , 426 A . 2d 38 (1981), and 
r e l i e d  h e a v i l y  o n  the N e w  J e r s e y  c o u r t ' s  r e a s o n i n g . ;• 
T h e  F l o r i d a  c o u r t  n o t e d  t h a t  s e x u a l  b a t t e r y  is a 
c r i m e  of violence,' n o t  sex. A d d i t i o n a l l y ,  t h e  c o u r t  
p o i n t e d  o u t  the a b s u r d i t y  of d e f e n d a n t - h u s b a n d 's 
c l a i m  u n d e r  the c u r r e n t  s e x u a l  b a t t e r y  s t a t u t e ,  w h i c  
p r o h i b i t s  n o n c o n s e n s u a l  s e x u a l  c o n d u c t  b e t w e e n  p e r­
son s  o f  t h e  s a m e  o r  d i f f e r e n t  sex. "In H a l e ' s  time, 
a m a n  c o u l d  n o t  be  the v i c t i m  of rape, b u t  u n d e r ’1, r- 
s e c t i o n  7 9 4 . 0 1 1 ,  F l o r i d a  S t a t u t e s ,  h e  c a n  be. It 
is i n c o n c e i v a b l e  t h a t  a h u s b a n d  w o u l d  a c c e p t  the a r J 
g u m c n t  t h a t  b y  m a r r i a g e  he c o n s e n t e d  t o  t h a  c o n d u c t  
d e f i n e d  in t h e  s t a t u t e  if i n f l i c t e d  u p o n  h i m  b y  - /j 
f o r c e  o r  v i o l e n c e . "  ( d .  5). C l e a r i n g h o u s e  No. ■ £
3 1, 5 5 2 .

A m i c u s  B r i e f  o f  t h e  N a t i o n a l  C e n t e r  o n  V.’omer. and/kf>‘ 
F a m i l y  Law, i n c., a n d  C e n t r a l  F l o r i d a  L e g a l  Ser-f-vg 
v i c e s ,  I nc., a r g u i n g  t h a t  t h e  e x c l u s i o n  of m a r r i e d ^  
w o m e n  f r o m  t h e  p r o t e c t i o n  of the c r i m i n a l  l a w  w h e n S  
t h e y  a r e  r a p e d  o r  s e x u a l l y  b a t t e r e d  by  t h e i r  hus-^i' 
b a n d s  is a d e n i a l  o f  e q u a l  p r o t e c t i o n .

‘ * *♦
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(c) I n i t i a l  B r i e f  o f  A p p e l l a n t , S t a t e  of F l o r i d a ,  
a r g u i n g  t h a t  F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e ,  
w h i c h  c o d i f i e s  t h e  c r i m e  o f  r a p e ,  m a k e s  no 
m e n t i o n  of  a n d  d o e s  n o t  i n c l u d e  a m a r i t a l  
e x e m p t i o n .  T h e  L e g i s l a t u r e  in e n a c t i n g  the 
s e x u a l  b a t t e r y  s t a t u t e  d i d  n o t  p r e c l u d e  c h a r g­
in g  a h u s b a n d  f o r  .the f o r c i b l e  s e x u a l  b a t t e r y  
o f  h i s  w i f e .

C o m m o n w e a l t h  v. J a m e s  K. C h r e t i e n, a p p e a l  o f  d e f e n d a n t -  
h u s b a n d '  s c o n v i c t i o n  of r a p e  of h i s  w i f e .  A t  t r i a l ,  
d e f e n d a n t ' s  m o t i o n  to d i s m i s s  t h e  r a p e  i n d i c t m e n t  b a s e d  
o n  the " c o m m o n  law" s p o u s a l  e x e m p t i o n  w a s  d e n i e d .  On  
S e p t e m b e r  21, 1 979, d e f e n d a n t  w a s  c o n v i c t e d  b y  a j u r y  
of  r a p e  a n d  b r e a k i n g  a n d  e n t e r i n g ,  a n d  w a s  s e n t e n c e d  to 
3-5 y e a r s  i n  p r i s o n  a n d  t h r e e  y e a r s  p r o b a t i o n  a f t e r  
r e l e a s e .  O n  M a r c h  9, 1981, the M a s s a c h u s e t t s  S u p r e m e  
J u d i c i a l  C o u r t ,  in a u n a n i m o u s  o p i n i o n ,  a f f i r m e d  the 
c o n v i c t i o n ,  h o l d i n g  t h a t  a p e r s o n  m a y  be  p r o s e c u t e d  for 
a n d  c o n v i c t e d  o f  r a p e  e v e n  if t h e  r a p e  v i c t i m  is d e -  
• f e n d a n t ' s  s p o u s e .  (-----  M a s s .  ------, D o c k e t  No. £ - 2 2 7 6 )

*(a) M a s s a c h u s e t t s  S u p r e m e  C o u r t  u n a n i m o u s  o p i n i o n
(20 p a g e s ,  w r i t t e n  b y  C h i e f  J u s t i c e  H e n n e s s e y ) ,  
h o l d i n g  t h a t  t h e  l e g i s l a t u r e ' s  r e v i s i o n  o f  the 
r a p e  s t a t u t e s  i n  1 9 7 4  e l i m i n a t e d  a n y  " c o m m o n  l a w "  
s p o u s a l  e x e m p t i o n .  T h e  c o u r t  a n a l y z e s  the h i s­
to r y  a n d  b a s e s  f o r  the a l l e g e d  c o m m o n  l a w  d o c­
trine. T h e  c o u r t  f i n d s  t h a t  the l e g i s l a t i v e  
i n t e n t  to c r i m i n a l i z e  m a r i t a l  r a p e  is e v i d e n c e d  
in the s t a t e ' s  " D o m e s t i c  V i o l e n c e  A c t "  (G.L. 
c h . 2 0 9 A )  w h i c h  e x p r e s s l y  d e f i n e s  " a b u s e "  to 
c o v e r  a n d  i n c l u d e  s e x u a l  ab u s e .  T h e  c o u r t  d o e s  
n o t  l i m i t  i t s  h o l d i n g  t o  s e p a r a t e d  or  e s t r a n g e d  
s p o u s e s ;  t h e  t e r m s  o f  M a s s a c h u s e t t’s r e v i s e d  
r a p e  s t a t u t e  c l e a r l y  a p p l i e s  to m a r r i e d  c o u p l e s  
e v e n  w h i l e  l i v i n g  t o g e t h e r .  C l e a r i n c h o u s e  Nc. 
3 1 , 7 1 2 .
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The  Marita l R ape  Exemptio r , 
In th o  C rim ina l Law

T h e  b a t t e r e d  w o m e n ’s m o v e m e n t  h a s  b r o u g h t  t o  p u b l i c  
l ig h t  t h e  a b u s e  a n d  v io le n c e  w o m e n  s u f f e r  f r o m  t h e i r  h u s ­

b a n d s .  e x - h u s b a n d s .  m a l e  m a t e s  a n d  e x - m a t e s .  R e s e a r c h e r s  
a n d  a d v o c a t e s  o n  b e h a l f  o f  b a t t e r e d  w o m e n  h a v e  r e a l i z e d  t h a t  

th i -  v io l e n c e  i n c lu d e s  s e v e re  p h y s i c a l  ’>usc a s  well  a s  non*  

p l o s i c a l  v io le n c e  s u c h  a s  t h r e a t s  o f  s e v e re  h a r m  o r  
d e g r a d a t i o n .  U n t i l  r e c e n t ly ,  h o w e v e r ,  r a p e  u f  w o m e n  b y  t h e i r  

h u  h a n d s  a n d  m a l e  tn - . lc s  h a s  r e m a i n e d  a  s i l e n t  a n d  h i d d e n  

cri* ic .  M e n ’s r i g h t  to  r a p e  Ih e i r  w ives is in  f a c t  n o t  a  c r i m e  in 

me.*, s t a t e s .  T h e  legal  r i g h t  o f  m a r i t a l  r a p e  is k n o w n  as  th e  

' ‘m v r i t r . i  r a p e  e x e m p t i o n ”  a n d  is e m b o d i e d  in  s t a t e  CTimina! 

s t a t u t e s  a s  well a s  m e  M o d e l  P e n a l  C o d e  ( se c t io n s  213  et 
sr.,- ). T h e r e  h a s  b e e n  l im i te d  p r o g r e s s  t o w a r d s  th e  e r o s i o n  o f  

t h :  m a r i t a l  r a p e  e x e m p t i o n ,  b u t  th is  h a s  b e e n  m o r e  t h a n  o f f ­

se t  ny t h e  s ig n i f i c a n t  e x t e n s i o n  o f  th e  e x e m p t i o n  to  a d d i t i o n a l  
c l a - s c s  o f  d e f e n d a n t s .

T h e  lega l  s y s t e m  h a s  b e e n  a r .d  c o n t i n u e s  to  b e  a  no t-so*  

si l’ tit p a r t n e r  to  th is  " m a r i t a l  r i g h t "  o f  v io le n c e .  H i s to r i c a l ly ,  

b r  ' c r m g  a n d  r a p e  o f  w ives h a s  b e e n  r e c o g n iz e d  a s  a 

lii . l a n d ' s  l eca l  r ig h t .  T h e  lcp.nl s y s t e m 's  c o n d o n a t i o n  o f  wife- 

b e - t i n g  w a s  e x p r e s s e d  in  I S 2-5 h \  t h e  M is s i s s ip p i  S u p r e m e  
C o u r t  w h ic h  h e ld  t h a t  a  " h u s b a n d  s h o u l d  b e  p e r m i t t e d  t o  

ch . 'M isc  h is  w ife  m o d e r a t e l y  in  c a s e s  o f  g r e a t  e m e r g e n c y  
V H i n u i  s u b j e c t i n g  h i m s e l f  to  v c x n t o u s  p r o s e c u t i o n  fo r  
as* lu l l  a n d  b a t t e r y ,  r e s u l t i n g  in  t h e  d i s c r e d i t  a n d  s h a m e  o f  

all  p a r t i e s  c o n c e r n e d . ’ "  D r a d lc y  »•. S ta 'c .  2 M is s .  ( W a l k e r ) .  
15 'i. 1SS. O t h e r  s t a te s  l i m i t e d  th e  h u s b a n d ' s  c o m m o n  law  
r ig h t  t o  b e a t  h is  w ife  b y  t h e  " R u l e  o f  T h u m b " :  H e  w as  

a l lo w e d  t o  b e a t  h e r  as  l o n g  a s  t h e  s t ick  wax " n o  t h i c k e r  t h a n  
n i .  t h u m b . ' ’ P ro s s e r ,  J Iu n d b m iL  o f ' th e  L a w  o f  T o r ts ,  136  (4 th  

cd  1971). S in c e  t h e  m id - IS O O ’s. w i le  b e a t i n g  h a s  b e e n  a  

c r " n c  in  e v e ry  s t a te ,  j e t  th e s e  law s  h a v e  n o t  b e e n  e n f o r c e d  
a t v i n t l  b a t t e r i n g  h u s b a n d s  o r  b o y f r i e n d s .  T o d a y ,  t h i s  

" m a r i t a l  r i g h t ”  is u p h e l d  in  t h e  p o l ic ie s  o f  n n m n v o lv c m c i i l  by 
t h  c o u r t s ,  n o n a r r e x t  by p o l i c e ,  a n d  n n n p r o s e e u l i o n  by 

d i  t r ie r  a t t o r n e y s .
T h e  p r i n c i p l e  t h a t  a h u s b a n d  c a n n o t ,  a s  a  m a t t e r  o f  

la • .  r a p e  It is w ifc f irs t  a p p e a r e d  in w r i t t e n  E n g l i s h  L aw  in  t h e  

II 'i c e n t u r y  a n d  w as  s t a l e d  m  th e  follow i n g  m a n n e r :

lint (Ik liutli.iiut raimul he gm ■) ol .. rape eoiiiiiiincd 
to himself u;»m. ho law Ini w i'i. for by Ilnur mutual 
n.atrinmnial tmn.-ni and rontr.iei. ill.* wile hath given 
hnself in lliis kind umo hrr husband which she cannot 
tetract. I Hale, / /n u n  o f  thr Ptr*i o f  thr Common 
Crown hl9(l7Jo<d ,l,

L.< rd  M a t th e w  H a le  a u t h o r e d  th i s  a l l e » c i l  c n m n i n n - la w  ru le  

w " l i  a b s o lu te ly  n o  s u p p o r t s ,  tg a u t h o r i t y .  L u r d  H a l e ' s  
r v t o g s n y  w a s  n n t .  u n f o r t u n a t e l y  r e s t r i c t e d  to  t h e  a r e a  o f  
rn - r r iag e .  H is  i n f a m o u s  s i a i e n i e m  t h a t  r a p e  is a  c h a r g e  
*’( isily t o  be  m a d e  a n d  l u r d  t o  be  p r o * e d .  a n d  h a r d e r  to  b e
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d e f e n d e d ”  (1 H a l e .  T h r  H is to r y  o f  t h e  P i t a :  o f  th e  C row n ,  t v*. 

o35  ( 1978 )) is p r e s e r v e d  in  s t a t e  j u r y  i n s t r u c t i o n s  Isee  61 C a l.  • • '  

L R .  9 1 9 . 931*932  ( 1973 )). A d d i t i o n a l l y .  H a l e  p layed  a 
s i g n i f i c a n t  r o le  i n  t h e  p e r s e c u t i o n  o f  w i t c h e s  in  E n g la n d .  F o r  
a  t ,b o ro u g h  a n a l y s i s  a n d  d i s c u s s i o n  o f  t h e  l a c k  o f  s u p p o r t  for  

V a  a l l e g e d  c o m m o n * l a w  r u l e  s e e  D r u e k e r .  T h e  C o m m o n  . ,  
L .  v D o c s  N n t  S u p p o r t  A  M a r i ta l  E x c e p t io n  f o r  F o rc ib le  

R a p e .  5  W o m e n ’s  R i g h t s  L .  R e p .  1S 1 ( 1979 ).

i* -

P r e s e n t  S t a t u s  o f  t h e  M a r i t a l  R a p e  E x e m p t i o n  ”  *•.

T o d a y ,  a  h u s b a n d ’s " m a r i t a l  r i g h t "  t o  r a p e  h is  w ife  is V -  
e xp res r . iy  r e c o e r i z e d  in  a t  l e a s t  37  s t a t e s .  H u s b a n d s  a r e  af* ‘ .Ye 

f o r d e d  th i s  r i g h t  t h r o u g h  a n  e x p r e s s  s t a t u t o r y  e x e m p t i o n  ' i- 
p r o v i d e d  in  s t a t e  c r i m i n a l  s t a t u t e s .

(a) A male person of the age o f 14 years and upwards 
who has sexual intercourse with a female, not hn wife. .
by force and against her will, commits ,-p c. (Emphasis . .•
added). HI. Ann. S u t . ,  ch. 33. § 11*1 (1977).

■ • vs .
' ’> 7-'.'

I n  10 s t a t e s  ( A l a b a m a .  C o n n e c t i c u t .  I l l in o i s .  K a n s a s .  . V, J "  
O k l a h o m a .  S o u t h  D a k o t a .  T e x a s ,  V e r m o n t .  W e s t  V i r g in ia  . 

a n d  W a s h i n g t o n ) 1 t h e  s t a t u t o r y  m a r i t a l  r a p e  e x e m p t i o n  is ab* 

s o l u t e .  I t  a p p l i e s  r e g a r d l e s s  o f  w h e t h e r  t h e  p a n i c s  a r e  l iving ,  V  
a p a r t  v o l u n t a r i l y  o r  b y  c o u r t  o r d e r ;  o n ly  a f i n a l  d e c re e  o f  ^  

d iv o r c e  t e r m i n a t e s  t h e  e x e m p t i o n .  ‘ ' ^ ' g s *
I n  27  s t a t e s  c e r t a i n  l i m i t a t i o n s  a r e  p l a c e d  u p o n  t h e ,  

s t a t u t o r y  m a r i t a l  r a p e  e x e m p t i o n .  T h e s e  l i m i t a t i o n s  r e f l e c t . , . - . '  
t h e  v a r y in g  d e g r e e s  in  w h ic h  s t a t e s  r e c o g n iz e  a w ifo 's  i n t e n t  t o '  ;-K. 

e x t r i c a t e  h e r s e l f  f ro m  th e  m a r r i a g e  a s  a  b a s i s  for l im i t i n g  th e  . 
e x e m p t i o n .  I n  I I  s t a t e s  ( K e n t u c k y .  L o u i s i a n a ,  M a r y l a n d . - '  'V - 
M i s s o u r i .  New Y o r k .  N o r t h  C a r o l i n a ,  N o r t h  D a k o t a .  R h o d e  

I s l a n d .  S o u t h  C a r o l i n a .  U t a h  a n d  W y o m i n g ,  t h e  j t a u t w y  '  
e x e m p t i o n  is d e n i e d  to  a  s p o u s e  o n c e  a  j u d i c i a l  d e c r e e  o r  or* 
d e r  o f  s e p a r a t i o n  is e n t e r e d .  T h e  e x e m p t i o n  s t i l l  a p p l i e s . ‘.’’sY' 
h o w e v e r ,  w h e n  t h e  s p o u s e s  a r e  l iv in g  a p a r t ,  a n d / o r  legal  ac* 
t i o n  to  t e r m i n a t e  t h e  m a r r i a g e  is p e n d i n g .  I n  six s t a te s  ( I n * : 
d i a n a .  i t i c h i g a n .  N e v a d a .  O h i o .  T e n n e s s e e  a n d  W is c o n s in )  ■.{„ 

th e  m a m  .'I e x e m p t i o n  e n d s  w h e n  th e  s p o u s e s  a r e  l i s in p  a p a r t  
a n d  a  p e n  Y n  for  a n n u l m e n t ,  d iv o r c e  o r  s e p a r a t i o n  h a s  been  ‘ T 

f i le d .  In  l l  s t a t e s  ( A l a s k a .  A r i z o n a .  C o l o r a d o ,  I d a h o ,  Iowa,. r "2 . 

M a i n e .  M o n t a n a .  N ew  H j n t p s l t i r c ,  N e w  M e x i c o  a n d  P enn*s 

s y lv a n ia )  t h e  m a r i t a l  r a p e  e x e m p t i o n  e n d s  o n c e  th e  p a r t i e s  
a r c  l iv ing  a p a r t ;  n o  c o u r t  o r d e r  is  r e q u i r e d .

R a p e  s t a t u t e s  in  se v e n  j u r i s d i c t i o n s  ( A r k a n s a s .  F lo r id a .  •-'•££ 

G e o r g i a .  M  s a e h u s e t t s .  M i s s i s s i p p i .  V i r g n n . t  a n d  th e  ’ ! ’- .  

.D i s t r i c t  o f  C o l u m b i a )  c o n t a i n  n o  e x p r e s s  m a r i t a l  e x e m p t io n ,  u s -  
W h e t h e r  t h e  a l l e g e d  c o i n m o n - l a w  e x e m p t i o n  a p p l i e s  in  these , t; ^ r  
s t a te s ,  t h e r e b y  b a r r i n g  p r o s e c u t i o n  o f  h u s b a n d s  for  m a r i t a l  

r a p e ,  r e m a i n s  a  m a t t e r  o l  j u d i c i a l  d e c i s i o n  a n d  I c g u l a t n c  in*"; A’ 

l e n t .  A r k a n s a s  a n i l  G e n i j t i . i  p i o v i i l e  e x p r e s s  m a r i t u l  e x e m p -  ,*;-  
l i o n s  fu r  s t a t u t o r y  r a p e  ( A i k .  S t a t .  ijt;41 ■ l . v t i l - lM 'n ;  G a .  Code .’ ’* '  

A n n .  § 26-201K) b u t  n o t  f o r c ib l e  r a p e  ( A r k .  M a t .  t t t j - l h H S O l . " ^  

1803 ; G a .  C o d e  A n n .  § 26 -2001 ). I t  is t h e r e f o r e  a r g u a b l e  t h a t ’ .*.• 
t h e  l e g i s l a t u r e s  o f  th e s e  s t a t e s  d i d  n o t  i n t e n d  a  e o m m o n - la w  _*j - 

e x e m p t i o n  t o  a p p ly  w h e n  th e  s t a t u t e  is s i l e n t .  I n  H o n d a  a n d  v
. S i ,.

■ " V ' f

. , v  
>- *V 
• «-.■ e

1. Citations to stale Hamlet are at jiljl-tc up..n nigK si from she 
National Center on XVi.nnn and KaimU !.■<•, “1%'fZ
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M assachusetts husbands have been convicted  o f  rape o f  their  
••strunged w ives.1 T here arc no reported eases regarding  
n a i i t a l  rape in M ississip p i. V irgin ia and the D istrict o f  
C olum bia.

Lobbying efforts to  end this archaic and sexist "m arital 
tigh t"  or protection afforded husbands have been hard 
‘ought an d . to a large exten t, u n su ccessfu l. O pp osition  to  
legislative  efforts is being  m ci with the follow ing typical 
argum ents:

. .. th e  stale of FloriJa hav absolutely- no business in­
tervening into the scaual iclaiim ship between a 
husband and a w ife ....  We don't need Florida invading 
the sanenu and the intimacy of a huvband and wife's 
seiual relationship. |Hep. Tom Bu.h. Ft. Lauderdale,
Fla.. Trantcripl of Floor Debate on House Bill 650. at 
0-4, May 2 9 .19s0|;

. ..th e  Bible doesn't give the M a t e  permission anywhere 
in that Book lor the state to hr in your bedroom, and 
lhai is just cia.-ily what this bit! Ii.is gone to.-its mcd* 
dime in your hrdroom. the State of Florida, as an rntiiy, 
deciding whsi you can do and what you can't do. |Rrp.
John Mica. Winter-Park. Fla.. Transcript of Floor 
Debate on House Bill 650. al 6. May 29. 1950).

. ..B u i if you can't rape your wife, who can you rape? 
ICalitornia Slate Sena-.cr Boh W*tson. addressing a 
group of women lobby ists regarding California's Marital 
Rapt Bill AU S46. Spring 19T9J

T o  date, only three states have totally abolished  the 
inariiai rape exem ption . T he express exem ptions in O regon  
inti Nebraska statu tes were stricken (N eb. Rev. Stat. 

riS?S-31*>. 2 5 3 2 0 . effective Iv 1!*. repealing and replacing  
2R--J03.03 anJ §25-403 ,04; O t. Rev. S lat. I;103 .305 . a m en d ­

ed In 1077 e. 54J) New Jersey legislators went vine step  fur­
ther in abrogating ilic n u r ii tl r.ipe exem p tion  by including  
tin esp rcss statutory provision that "no actor shall be 
presum ed to he incapab le ol com m ittin g  |scxu a l o tlcnse) 
because o f . . , m arriage to the v ietim ."  tN.J. Stat. Ann. 
'•2C .l4.54b). elleClive Sept. I. 19791. A dditionally , the exem p-
• ion lias been deleted in m ost, but not a ll. eases in C alifornia
• Cal. Penal §2o2. e lfectivc  Jan. !. U'bO. esta b lish in g  a sep ­
arate crim e o f spousal rape). M innesota  fM m n. Stat. Ann. 
»;!ill‘)..T49. am eniled in I'JM). d t le le s  the exem p tion  in m ost 
•asvs). anil Iowa ilovv.r C ode A on . §70 9 .2 -7 0 9 .4 , exem p tion  

deleted Ir.mi lirsi .tod second degree sexual abuse; exem p tion  
•e l.on e.l in third degree).

Delaw are'and . 1 iw aii hav: am ended  their rape statutes  
••y deleting  the n i.n u a l rape exem p tion  on one hand, hut then
• raotiiic  jii exem p tion  to a p rrvto ig lv  unproiecivd  class of 
M i’iid .vn s. In IVI.iwqrc the m artial exem ption  w .,s deleted  

‘roin Ittsi and second d w ie c  ttipe (D el. C ode A nn §|.-7<..V 
.'(>4). However, in lit si degree rape ill" m arital exem p tion  was 
replaced with an exem p tion  lor "voluntary soc ia l co m ­
pan ions"  f u r  in/r.ii, T lie  H awaii leg isla ture am ended  its rape

2. C smmonwrxlih *, Chretien, No. 9v«JS3 b4. 85 (Esses Couniv 
iu p e n u r  C aun, Mass.; Sept. t J'N.; People v. Finley. No. CUC 
hO o'" ICnminjI Division. Pinellas County Circuit Court. 
Hoi JitApr. J4MJ).
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sta tu tes to provide for gender neutral term s, and in so doing  
deleted the m arita l rape exem ption . However, like Delaware, 
a "voluntary so c ia l com panion"  exem ption  was included in 
first degree rape (H aw aii Rev. S lat. §707-720).

E x p a n s i o n  o l  t h e  M a r i t a l  R a p e  E x e m p t i o n

T he m arital rape exem ption  has traditionally  only ap­
plied to. and protected , husbands in legally  valid m arriages. 
V arious theories, in  addition  to H ale's "m atrim onial co n ­
sen t."  have been su bseq uently  offered as the basis for this 
m arital right or privilege o f  rape: tne "unity o f  person" com - 
m on-law d o ctr in e, w hereby the legal identity o f  a wom an  
m erged upon m arriage in to  that o f  her husband and m ade  
rape by her h u sb and  legally  im possib le sin ce  he could not 
rape him self; or th e  position  o f  w om en as property or chattel 
o f  their husbands m eant that a husband's rape o f  his w ife was 
m erely m aking use o f  h is own property. All o f  these  
"rationales"  underlying the m arital rape exem ption d e ­
pended upon and required a valid m arriage contract.

E x em p tio n  lor U n m arried  C o h a b ita n ts
W hile efforts to abolish  the m arital rape exem ption are 

m eeting strong resistance, legislators in 13 states (A labam a. 
C onnecticut. D elaw are. H aw aii. Iowa. K entucky, M aine. 
M innesota . M o n tan a . North D ak ota , Pennsylvania. T exas. 
W est V irginia) have extended this "privilege o f m arriage" to 
unm arried persons. Eleven o f  these states extend the m arital 
rape exem ption  to persons living together who are not 
married to each other (i.e .. cohabitation  relationships). For 
exam ple, M ontana provides that " . . . t h e  exclusion  shall be  
deem ed to extend to persons living as m an aud wife, re- 
gardl-ss o f the legal status o f  their relationsh ip ."  M ont. Rev. 
Codes Ann. §4S-5-5A(i(2). .N*•»• a/n> A labam a tCrim, Code 
§ 1 3A-(i-(ilX4)); D elaw are (Code A nn. §772ib); Iowa iCodc  
Ann. §709.4 . exem p tion  only for ihird-dvgrce sexual abuse); 
M m ncsuia (Stat. A nn. §fv09.342. exem ption  only lor statutory  
rape and sp ecified  cases involving handicapped couples); 
Pennsylvania (S ta t. Ann. T itle  18 §3103); T ex a s (Tenat Code 
§21.12). In W es: V irginia (Code § 0 l-h B - l(2 »  and K entucky  
(R .S .A . §510 .010(3)) "m arriage” is defined  in the crim inal 

■statute to include unm arried cohabiting persons Connecticut 
(Penal Code §53a-67t6)> and M aine (R .S .A . T itle  17-A 52rl'.2) 
expressly provide that cohab ita tion  shall be an affirn .alive  
defense to rape. < •’

T he ex p an sion  ot the m arital ram- exem ption  to sover  
unm arried co h ab itan ts is " justified" in the Practice Com ­
m entary follow ».jig T exas Penal C ode §21 .12; 1

*.*• y  ’ 
. / w ' 1

Adiilu cohabiting may Ictminxlc il.eir tvlalt.aislnp if LV-:. 
one dislikes itic nilirr’s vvvua! (-.ndi.-ei. and thvte it n-i
iiisnlienii-ir. fur t.’iv crin.iu.it l.» '<  ntirns’.i'ii imn the . .

. • *
telalinnvhip. 1 his section icsiairs e id expands Hie pilot ‘ ;
law's rcvognilnm ul this cnnimor. ensc noli. n. whu.i 
was reflccied in |Texas| Penal Cud an. I ISJ'sdvTiiotijn 
ol rape to exclude sexual imrrcnaivr beiwrrn liuvb. J 
and wife. -.

W hile men in these unm arried cohab iting  relationships are 
increasingly be ing  granted the "m arital privilege" o f  rape, 
wom en in these relationsh ips have fared far worse in I heir at- 
tem pts lo ob ta in  privileges ol m arriage such as spousal sup-
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M A R I T A L  R A P E  F A C T  S H E E T *

1. Fact o.X Fiction? " M A R I T A L  R A P E  I S N ' T  A S  S E R I O U S  AS  
P A P E  3Y A  S T R A N G E R — I T ' S  J U S T  A  W O M A N  N O T  B E I N G  IN 
T H E  M O O D  A N D  H E R  H U S B A N D  I N S I S T I N G .  "

As a n a t t e r  o f  f a c t , m a r i t a l  r a p e  is o f t e n  j u s t  as 
v i o l e n t , j u s t  as d e g r a d i n g ,  a n d  o f t e n t i m e s  m e r e  
t r a u m a t i c  t h a n  r a p e  b y  a s t r a n g e r .  I t  is p e r p e t r a t­
ed w i t h  k n i v e s ,  a t  g u n p o i n t ,  r e p e a t e d l y ,  b r u t a l l y ,  
in  f r o n t  o f  o t h e r s ,  a n d  m o s t  o f t e n  is t h e  f i n a l  
v i o l e n t  a c t  c u l m i n a t i n g  a s e r i e s  o f  p h y s i c a l  a b u s e s .
O n e  w o m a n  h a s  r e p o r t e d  b e i n g  b e a t e n  a n d  r a p e d  b y  '-J 
h e r  h u s b a n d  v i r t u a l l y  e v e r y  d a y  f o r  s i x  m o n t h s ,  
a n a l l y  r a p e d  9 o r  10 t i m e s .  He t o l d  h e r  that, if 
s h e  e v e r  t r i e d  to  l e a v e ,  he  w o u l d  k i l l  her. In 
t e r r o r  s h e  f l e a  t o  a n o t h e r  state, c h a n g e d  h e r  n a m e ,  
a n d  l i v e d  t h e r e  f o r  a y e a r  in c o g n i t o .

2. - a c t  0-1 Fiction? " M A R I T A L  R A P E  I S N ’T O F F E N S I V E —  V ;  
A F T E I T a l L ,  a  W I F E  H A S  H A D  S E X  W I T H  H E R  H U S B A N D  A

B E F O R E ,  W H A T  ‘ o O N E  M O R E  T I M E ? '  *
1

As a m a t t e r  c f  f a c t , a w o m a n  r a p e d  b y  a s t r a n g e r  h a s  
t o  l i v e  w i t h  t h e  m e m o r y  o f  t h a t  e x p e r i e n c e .  A  w o m a r  
r a g e d  by h e r  h u s b a n d  h a s  to  l i v e  w i t h  h e r  r a p i s t .
M a r y  v.’ife v i c t i m s ,  t r a p p e d  in a r e i g n  o f  t e r r o r ,  
e x p e r i e n c e  r e p e a t e d  s e x u a l  a s s a u l t s  o v e r  a n u m b e r  or * 
y e a r s .  W h a t  h a p p e n s  to  a c a p a c i t y  f o r  i n t i m a c y  w h e n  ■< 
th e  p e r s o n  w h o  h a s  p r o m i s e d  t o  l c v e a n d  p r o t e c t ,  and. 
o n  w h o m  o n e  m a y  b e  e c o n o m i c a l l y  d e p e n d e n t ,  c o m m i t s  • 
s u c h  a b r u t a l  a n d  v i o l e n t  v i o l a t i o n ?

* P r e p a r e d  a n d  d i s t r i b u t e d  b y  the P e n n s y l v a n i a  C o m m i s s i o n  on.; ' 

the S t a t u s  of W o m e n .  1‘-



p o r t  ( " p n l i m n n y ” ). d iv i s io n  o f  t h e  c o u p l e ' s  p r o p e r l y ,  c r  c iv il  
o r d e r s  o f  p r o t e c t i o n .  I n  t h o s e  few  s t a t e s  w h e r e  u n m a r r i e d  

w o m e n  a r c  a c c o r d e d  th e s e  r i g h t s .  c o u r t s  h a v e  f i rs t  r e q u i r e d  

a n  r e p r e s s  o r  im p l i e d  a g r e e m e n t  b e t w e e n  t h e  p a r t i e s .  N o  s u c h  
r c q " i r e m e n t  is m a d e  w i th  r e s p e c t  i c  t h e  e x p a n s i o n  o f  t h e  
m a i  '.tal r a p :  e x e m p t i o n .

" V o l u n t a r y  S o c i a l  C o m p a n i o n ”  E x e m p t i o n

T h e  e x t e n s i o n  o f  t h e  m a r i t a l  t a p e  e x e m p t i o n  h a s  g o n e  

e v e r  f u r t h e r  in  l i s c  s t a te s .  D e l a w a r e ,  H a w a i i ,  M a i n e .  N o r t h  

D . i l o t a  a n d  W e s t  V i r g in ia  d o  n o t  r e q u i r e  c o h a b i t a t i o n  a n d  

t h e  p r o v id e  p a r t i a l  e x e m p t i o n  o r  i m m u n i t y  fo r  t h o s e  " d a t e  
r a p - s ”  in  w h ic h  th e  v ic t im  w a s  d e f e n d a n t ' s  “ v o l u n t a r y  s o c ia l  

c o m p a n i o n "  w h o  h a d  p r e v i o u s l y  p e r m i t ’c d  h i m  s e x u a l  c o n ­
t a c t .  S  i' D e l .  C o d e  A t tn .  § 764 (2 ) ( f irs t  d e g r e e  r a p e ) :  H a w a i i  

R e v .  S t a t .  § 707-730  I first  d e g r e e  r a p e ;  e x e m p t i o n  r e q u i r e s  
s c \  ial  i n t e r c o u r s e  w i th in  p r e v i o u s  12 m o n t h s ) ;  M a i n e  Rev. 

S l a t .  A n n .  T i t l e  17-A § 252 .3  ( a l l i r n . a t i v c  d e f e n s e  w h i c h

NATIONAL SEN IOR C IT IZENS LAW CENTER
I t : 1) IV. S il l  S ' . .  S u i te  201. L o s  C A  9UU17. 121J I S 6f -
13 ' ' l

D ivo rced  S o o u s e s  Are Left Out 
in the Co 'd  fo r D is tr ibu t ion 

of Fo rm er S p o u s e s '  P e n s io n  B ene f i ts

W is h  a l l  o f  i ts i n a d e q u a c i e s ,  o n e  a s p e c t  o f  t h e  S o c ia l  
S t t  -xrity A r t  w h ic h  b o r d e r s  o n  r e a l  p r o g r e s s  is i t s  p r o v i s io n  o f  
a v p a r a t e  b e n e f i t  to  th e  d i v o r c e d  s p o u s e  o f  a n  i n s u r e d  w a g e -  

e a r n e r  w h e n  th e  c o u p le  w a s  m a r r i e d  fo r  a t  l e a s t  10 y e a r s . ’ 
N e i t h e r  o f  t h e  two la rg es t  f e d e r a l  p u b l i c  p e n s i o n  p r o g r a m s .  

C r - i l  S e rv ic e  R e t i r e m e n t  a n d  R a i l r o a d  R e t i r e m e n t ,  m a k e  
p n ’v is io n  for  d iv o rc e d  s p o u s e s .  I n d e e d ,  t h e  R a i l r o a d  Re-  

tie* m c n t  A c t  h a s  t a k e n  p a i n s  In  e n s u r e  t h a t  d iv o r c e d  

sp* u se s  a r c  ex p l ic i t ly  e x c l u d e d  f ro m  e v e r  o b t a i n i n g  a n  a n -  

noMy b a s e d  nn  t h e  w o rk  r e c o r d  o f  t ile f o r m e r  s p o u s e .1 
M '- t e n v e r ,  t h e  p r iv a te  p e n s i o n  a r e a  a f f o t d s n o  m o r e

1. 4? D.S C. 6-tnM.HI Allhiiucli tl i statute lias noi heen rewrit-
lei*, a cl.’isS'Wiilc dvMvinn ensured dial I lie I v.-ucfit was :;qu;i'ly 
available in men and women. Oliver v. Calikiiio. Ummiu., I n s . 

Mil'. tCt III t l f . I ’t’J (S'.fr. Cal PIT ). The Inriner 20-year 
rcquirt mi ni wat reduced to tOvr.iisnu 'auua y I. 1979. Pub. L. 
Nu.9a :i(.,533 'te ltrX c, 14. 1977)

2 lire 41 L'.S C. 52.Uihcit.tt One lurarrr an,I apparently limn- 
tci,,1cd crvull of providing henrl'ilv for t'jrvmm, divorced 
IJV.IU. I in the Sivci.il Security Aei. bui having no comparable 
prnvivmnx in die Itailma.I R eiuiuienl A n . is that surviving 
divuteed spouses nl indin.lualx •Ini were insured under h'lili 
Aiix are denied ihr social securuv benel'ilv which they would 
rcreive if their deceased former spouse had been insured under 
on/, the Social Securuv Act. 42 ll.S.C  $40211). Because of the 
br»iljcrm^ irrationality of this result, x challenge is |vcmg 
prepared. •

5*1

r e d u c e s  o f fe n s e  t o  G a s s  B c r i m e ) :  N . D .  C o d e  A n n .  § 12. 1-20 - 
03 :3  ( r e d u c e s  c r i m e  t o  C l a s s  B fe lo n y :  e x e m p t i o n  a p p l i e s  if- 
v i c t im  h a s  a t  a n y  p r e v i o u s  l i m e  p e r m i t t e d  d e f e n d a n t  " s e x u a l  

l iberties**). W e s t  V i r g i n i a  p r e s e n t s  t h e  e x t r e m e  e x a m p l e  o f .  
l e g a l i z in g  " d a t e  r a p e . "  T h e  " v o l u n t a r y  soc ia l  c o m p a n i o n ” '  
e x e m p t i o n  to  f i rs t  d e g r e e  s e x u a l  a s s a u l t  r e q u i r e s  n o  p r e v i o u s ’• 
v o l u n t a r y  s e x u a l  a c t  b e t w e e n  t h e  d e f e n d a n t  a n d  v ic t im  (W . .  
V a .  C o d e  § 61-6B -3 (aXiii)) .

C o n c l u s i o n

T h e s e  n e w  e x e m p t i o n s ,  l i k e  t h e  o r ig in a l  m a r i t a l  r a p e  
e x e m p t i o n ,  a r e  w i i n o u t  a n y  b a s i s  in  t h e  c o m m o n  la w .  T h e  e f - _ 

fee t  o f  t h e s e  e x t e n s i o n s  is t h a t  i f  a w o m a n  c o h a b i t s  w i th  a 
m a n ,  o r  a g re e s  t o  i n t e r c o u r s e  o n c e ,  o r .  in  s o m e  s t a t e s ,  i f  sh e  

d a t e s  a  m a n .  s h e  h a s  to s t  t h e  p r o t e c t i n n  o f  t h e  c r i m i n a l  law s 
t h a t  s h e  a t  l e a s t  in  t h e o r y  f o r m e r l y  b . d .  * *

J o a n n e  Scliuliiiun  
StnJ I A l  t u n n y

!*
p r o g re s s iv e  a n  o u t l o o k .  T h e  E m p l o y e e  R e t i r e m e n t  I n c o m e  
S e c u r i t y  Act o f  1974  ( E R I S A ) . '  w h i r l t  w a s  i n t e n d e d  as  a  com-, 
p r e l i e n s iv e  e f fo r t  t o  p r o v i d e  t h e  m o s t  b a s i c  g u a r a n t e e s  t o  i n - '  
d i v i d u a l s  d e p e n d e n t  o n  p r i v a t e  p e n s i o n s ,  d o c s  m a n d a t e  th a t  

p l a n s  p r o v id e  e m p l o y e e s  w i t l t  t h e  o p t  inn  to  se lec t  a " j o i n t  a n d  

s u r v iv o r  a n n u i t y , " *  b u t  t h e  r e q u i r e m e n t  is n o :  a p p l i c a b l e  to  

f o r m e r  sp o u s e s .
It  is n o t  n e w s  t h a t  t h e  d iv o r c e  r a t e  d o u b l e d  d u r i n g  th e  

s e v e n t i e s ,  a n d  m a n y  c o u p l e s  w h o  w e re  m a r r i e d  fo r  a 
s i g n i f i c a n t  p e r io d  o f  t im e— 20  o r  m o r e  y e a r s —  a r e  d is -*  
s o lv in g  t h e i r  m a r r i a g e s .  O n e  o b v io u s  r e su l t  is t h a t  t h e '  
n u m b e r  o f  d iv o r c e d  s p o u s e s  w i t h o u t  w o rk  r e c o r d s  o f  their , 
ow n— th e  g re a t  m a j o r i t y  o f  w h o m ,  fo r  t h e  t im e  b e in g ,  a r e  

w o m e n — h a s  a l s o  g r o w n  d r a m a t i c a l l y .  A n d  w i th o u t  covered  
e m p l o y m e n t ,  th e y  a r c  d e p r i v e d  o f  r e t i r e m e n t  b e n e f i t s ,  excep t  

fo r  t h e  re la t iv e ly  lo w  b e n e l i i x  a v a i l a b l e  to  t h o s e  w h o s e  di--
i ,  # # .  * ■

v o rc c d  s p o u s e s  w e r e  c o v e r e d  by .Siwial S e c u r i ty .  *••• :  i

S o m e  l i i ip a t iv c  a p p r o a c h e s  h a v e  b e e n  c o n s i d e r e d  to 

r e m e d y  th e  s i t u a t i o n  D i v o r c e d  s p o u s e s  o f  f o r m e r  r a i l r o a d e r s , ' !  
fo r  i n s t a n c e ,  h a v e  s u g g e s t e d  t h a t  it is u n e o n s  i t u t i o n .d  ' t o  

p r o v i d e  d iv o rc e d  s p o u s e s ’ b e n e f i t s  u n d e r  th e  S o c ia l  S e c u r i ty  
A c t  b u t  no t  u n d e r  t h e  R a i l r o a d  R e t i r e m e n t  A ct .  I t  is t r u e  t h a t  ; 
th e  tw o  A c ts  a r c  c o m p a r a b l e  t o  a  l i m i te d  d e g r e e ,  t h a t  they 
w e re  i n t e n d e d  t o  p r o v i d e  s i m i l a r  c o v e r a g e  to  w o r k e r s  in  n o n ­

r a i l r o a d  a m i  r a i l r o a d  i n d u s t r i e s ,  a n d  t h a t  t h e y  a r e  i n t e g r a t e d ,  

in s o m e  a s p e c t s .  H o n o u r ,  a t  t h e  s a m e  t i m e ,  t h e y ' w e r e ,  
d e s i g n e d  lo r  s o m e w h a t  t l d t e r c n i  r e a s o n s  a n d  a r e  d i f f e r e n t  in 

m a n y  s ig n i f i c a n t  r e s p e c t s . '  T h e  l i k e l ih o o d  o f  f o r c i n g  llw

3. 29 L'.S. C C S  tent ,ii,q
4 29 U.VC.SIOVS
S, For invunrr, railroad rvlireniviii ber.eli-x are rre.uer than veial 

securm benefitv became the inrmer include j  pt.cuic rvnvion 
"component” while the latter have alwavx been theoretically in­
tended to complement private pemi.in paimentx—however, 
unrealivtic that purpose hav proved in practice. A.v Hivquierdo 
v. liisi|uierdo. 94 S O . ht)2. ►•'•a.hiiy i ‘’«*’ii. ’'.l*1

is
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M A R I T A L  R A T E  F A C T  S H E E T

3. F ac-t o.\ F i c t i o n ?  " M A R I T A L  R A P E  IS A  B I Z A R R E  A N D  U N­
U S U A L  A C T  A N D  D O E S N ' T  N E E D  L E G I S L A T I V E  A C T I O N . "

A s  a n a t t e r  of f a c t , m o s t  e x p e r t s  c o n s i d e r  r a p e  to  be  
t h e  m o s t  u n d e r r e p o r t e d  o f  a l l  c r i m e s  a n d  m a r i t a l  r a p e  
e v e n  m o r e  so. O v e r  a t h i r d  o f  w o m e n  w h o  a p p e a r  at 
b a t t e r e d  w o m e n ' s  s h e l t e r s  r e p o r t  b e i n g  s e x u a l l y  
a s s a u l t e d  b y  t h e i r  h u s b a n d s .  I t  is s e l d o m  d i s c u s s e d .  
H u m i l i a t e d  a n d  a s h a m e d ,  m a r i t a l  r a p e  v i c t i m s  d o n ' t  
t a l k  a b o u t  it. T h e y  d o n ' t  r e p o r t  i t  b e c a u s e  t h e  l a w  
d o e s  n o t  h e l p  them.

4. Fflc-t o.X T i c H o n ? " W H E N  A  W O M A N  M A R R I E S ,  S H E  C O N S E N T S  
T O  S E X U A L  I N T E R C O U R S E  W I T H  H E R  H U S B A N D . "

As a m a t t e r  of f a c t , s e x u a l  e x p r e s s i o n  i n  lo v e  is one 
t h i n g .  F o r c e d ,  b r u t a l i z e d  s e x  is a n o t h e r .  N o  o n e  
c o n s e n t s  to v i o l e n c e  b y  m a r r y i n g .  U n d e r  c u r r e n t  l a w  
p r o s e c u t i o n  is i m p o s s i b l e  f o r  e v e n  t h e  m o s t  b r u t a l  
r a p e s  in  m a r r i a g e .

5. T a c t  ot F a c t i o n ? " I ?  P R O S E C U T I O N S  A R E  A L L O W E D  F O R  
M A R I T A L  R A P S ,  A  L C I  O F  I N N O C E N T  H U S B A N D S  W I L L  H A V E  
R A P E  C H A R G E S  F I L E D  A G A I N S T  T H E M  E Y  A N G R Y ,  V E N G E F U L  
W I V E S  W H O  H O P E  T O  B A R G A I N  F O R  A  B E T T E R  P R O P E R T Y  
S E T T L E M E N T  IN  A  D I V O R C E  A C T I O N . "

As a m a t t e r  of f a c t , t h i s  m y t h  is b u i l t  on  t h e  i l l -  
f o u n d e d  b e l i e f  t h a t  w o m e n  a r e  i n n a t e l y  v e n g e f u l  and 
w i l l i n g  to g o  t h r o u g h  t h e  t o r t u r e s  of a c o u r t r o o m  
t r i a l  in o r d e r  t o  "ge*. b a c k "  a t  a m a n ,  a n d  t h a t  s o m e­
h o w  w o m e n  s h o u l d  be  t r e a t e d  as l e s s  c r e d i b l e  v i c t i m s  
of  c r i m e  t h a n  o t h e r s .  A c t u a l l y ,  t h e r e  are m a n y  
o t h e r  type:; o f  c o m p l a i n t s  w h i c h  a w o m a n  c o u l d  f i l e  fc 
r e t a l i a t i o n  t h a t  w o u l d  r e q u i r e  l e s s  p u b l i c  s e l f­
e x p o s u r e  a n d  t r a u m a .  F u r t h e r’, o u r  l e g a l  s y s t e m  has 
b u i l t  i n  m e c h a n i s m s  t o  d e t e r m i n e  t h e  m e r i t s  of a c o m­
p l a i n t .  P o l i c e  i n v e s t i g a t i o n s , p r o s e c u t o r  d i s c r e t i o n ,  
a n d  j u r y  d e l i b e r a t i o n s  a r e  e m p l o y e d  to d e t e r m : n e  the 
t r u t h  or  f a l s i t y  of o t h e r  a l l e g a t i o n s .  W h y  s h o u l d  
m a r i t a l  r a p e  b e  t r e a t e d  a n y  d i f f e r e n t l y ?  F i n a l l y ,  
n o  s u c h  m i s u s e  h a s  b e e n  d o c u m e n t e d  b y  t h e  s t a t e s  
t h a t  h a v e  e l i m i n a t e d  i m m u n i t y  o f  s p o u s e s  f r o m  p r o s e­
c u t i o n  f o r  r ape. O n l y  the m o s t  e x t r e m e l y  b r u t a l  and 
h o r r i f y i n g  i n c i d e n t s  o f  m a r i t a l  r a p e  h a v e  b e e n  r e ­
po r t e d .



M A R I T A L  R A P E  F A C T  SHLL'. 3.

6. Fac-t o * f i c t i o n ? " M A R I T A L  R A P E  IS S I M P L Y  O N E  
S P O U S E ' S  W O R D  A G A I N S T  T H E  O T H E R ,  H E N C E  I T  K I L L  
B E  D I F F I C U L T  T O  P R O S E C U T E . "

As  a n a t t e r  o f  f a c t , w h e n  h a s  d i f f i c u l t y  t o  p r o ­
s e c u t e  d e t e r m i n e d  w h a t  a c r i m e  i s ?  T r e a s o n ,  c o n­
sp i r a c y ,  c h i l d  a b u s e ,  a n d  i n c e s t  a r e  d i f f i c u l t  
t o  p r o v e ,  b u t  t h e r e  i s  n o  o u t c r y  t o  d e c r i m i n a l i z e  
them.

7. Fac-t 0.1 F i c t i o n ?  " T H E R E  A L R E A D Y  E X I S T  R E M E D I E S
F O R  M A R I T A L  R A P E — A  W O M A N  C A N  F I L E  A S S A U L T  C H A R G E S  
O R  G E T  A  D I V O R C E . "

As a m a t t e r  o f  f a c t , a l l  r a p i s t s  a s s a u l t  t h e i r  
v i c t i m s .  R a p e  is a c r i m e  d i f f e r e n t  f r o m  a s s a u l t .  
T h a t  is w h y  s p e c i a l  r a p e  l a w s  e x i s t .  R a p e  i n v o l v e s  
a s p e c i a l  h u m i l i a t i o n  a n d  s p e c i a l  v i o l a t i o n .
A.ssault is a l e s s  s e r i o u s  c r i m e ,  its p e n a l t y  l e s s  
a d e t e r r e n t .  E v e n  t h o u g h  a w o m a n  m i g h t  e s c a p e  
as a v i c t i m  b y  f i l i n g  f o r  d i v o r c e ,  s h o u l d  t h e  
c o m m i t t e r  of  t h e  c r i m i n a l  a c t s  e s c a p e  p u n i s h m e n t  
f o r  t h e n ?  A n  a p p r o p r i a t e  d e t e r r e n t  to  t h i s  t y p e  
of v i o l e n t  b e h a v i o r  is n o t  n o w  a v a i l a b l e .

8. Fact O.n F i c t i o n ?  " M A R I T A L  R A P E  L A W S  W O U L D  H A V E  
T H E  S T A T E  M E D D L I N G  IN P E O P L E ' S  B E D R O O M  A F F A I R S . "

As a m a t t e r  of  f a c t , t h e  s t a t e  is m e d d l i n g  in t h e  
b e a r c o m  w h e t h e r  t h e r e  is a m a r i t a l  r a p e  l a w  or 
not. I p o n e  c a s e  the s t a t e  a l l o w s  h u s b a n d s  to 
r a p e  t h e i r  w i v e s .  I n  the o t h e r ,  t h e  s t a t e  p r o t e c t s ,  
w i v e s  f r o m  t h i s  t y p e  of  v i o l e n c e .  S h o u l d  m u r d e r  
and a s s a u l t  b e t w e e n  s p o u s e s  be d e c r i m i n a l i z e d  
j u s t  b e c a u s e  i t ' s  a f a m i l y  a f f a i r ?  A  h u s b a n d  
s h o u l d  no m o r e  f e a r  c r i m i n a l i z a t i o n  of m a r i t a l  r a p e  
t h a n  a p a r e n t  f e a r s  laws o n  i n c e s t  or  c h i l d  a b u s e .  
T h e  law s h o u l d  c o n d e m n  a b r u t a l ,  h o s t i l e ,  r e v e n g e­
ful, h a t e f u l ,  a n d  a n t i - s o c i a l  a c t  w h e t h e r  it 
h a p p e n s  w i t h i n  a m a r r i a g e  o r  w i t h o u t .

(over)
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9. T a c t  0-1 F i c t i o n ? " M A R I T A L  .RAPE L A W S  W I L L  D E S T R O Y
M A R R I A G E S  EY  P R E V E N T I N G  A N Y  P 0 S S I 3 L E  R E C O N C I L I A T I O N . "

A s a m a t t e r  of  f a c t , i s n ' t  a m a r r i a g e  i n  w h i c h  a 
H u s b a n d  r a p e s  h i s  w i f e  a n d  s h e  p r e s s e s  c h a r g e s  
a l r e a d y  d e s t r o y e d ?  W i t h h o l d i n g  j u s t i c e  a n d  e q u a l  
p r o t e c t i o n  t o  t r y  t o  hold- t o g e t h e r  s u c h  a m a r r i a g e  
i s  a n  u n r e a l i s t i c  a n d  i m p r o p e r  g o a l  f o r  t h e  c r i m i n a l

■ '4 > L

10. T a d  on T i c t i o n ?  " S I N C E  S O  F E W  C A S E S  A R E  B R O U G H T  
T O  T R I A L ,  W H Y  B O T H E R  W I T H  A  M A R I T A L  R A P E  L A W ? "  '

law. T h e  l a w  n o w  p r o t e c t s  a r a p i n g  h u s b a n d  r a t h e r  
t h a n  a v i c t i m  w i f e ,  and w o m e n  c a n  b e  c o e r c e d  i n t o  
s t a y i n g  i n  v i o l e n t  m a r r i a g e s .  S h o u l d  t h e  l a w  e n ­
c o u r a g e  s u c h  f o r c e d  c o h a b i t a t i o n ?

*

A s  a m a t t e r  of f a c t , t h e  l a w  p r o t e c t s  e i t h e r  t h e  
v i c t i m  cr t h e  r a p i s t .  H u s b a n d s  w h o  comj7.it ac t s  
of  v i o l e n c e  a g a i n s t  w i v e s  n o w  r e c e i v e  s p e c i a l  
p r o t e c t i o n  f r o m  t h e  l a w  in P e n n s y l v a n i a .  S h o u l d  
s u c h  s p e c i a l  p r o t e c t i o n  m o r e  r i g h t l y  b e l o n g  w i t h  , P-L
t h e  v i c t i m ?  P a s s a g e  of H.B. 1 1 2 2  w o u l d  c a l l  - ' "rlv
a t t e n t i o n  t o  th.i p r o b l e m ,  l e t  t h e  v i c t i m s  k n o w  • >yA~
t h e r e  c a n  b e  h-•!.:>, ••.r.d, b y  r e m o v i n g  s o c i e t y ' s  
s a n c t i o n  f o r  sui h b e h a v i o r ,  w o r k  t o  d e t e r  it. '"/rl

»v.y-•  • — i .
- ■£*. u

• r.

• VJ.
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R E S O U R C E S  ON  M A R I T A L  R A P E  ‘  . .
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1 i-1

N a t i o n a l  C l e a r i n g h o u s e  o n  M a r i t a l  P a p e  (Laura X) , • -0
2 3 2 5  O a k  S t r e e t ,  B e r k e l e y ,  C a l i f o r n i a  94708, (415) 5-3R-1770.
L i s t i n g  of  o v e r  600 f i l e s  ( b i b l i o g r a n h y / c o r . t a c t s ) a v a i l a b l e ,  .*?|S 
$3. CO. F o r  i n f o r m a t i o n  a n d  a s s i s t a n c e ,  s e n d  s e l f . -addressed ‘‘: 
r e t u r n  s t a m p e d  e n v e l o p e ,  p l u s  t a x  d e d u c t i b l e  m e m b e r s h i p  fee 
($10 s t u d e n t s  a n d  a c t i v i s t s :  $15 f a c u l t y ,  r e s e a r c h e r s ;  $25
a t t o r n e y s ;  ?30 l i b r a r i e s  a n d  o r g a n i z a t i o n s ) .  •

A R T I C L E S  :
! ■ •

S u s a n  3 a r r y ,  " S o o u s a l  Rape; T h e  U n c o m m o n  L a w " ,  66 A B A  
J o u r n a l  1 0 8 8  ( S e p t e m b e r  19 8 0 ) .  ,

L e i g h  Bier.en, " Rape III a n d  R a p e  IV", to  b e  p u b l i s h e d  in 
the J a n u a r y  and F e b r u a r y  19 8 1  i s s u e s  o f  W o m e n ' s  R i g h t s  L a w  
R e p o r t e r , 15 W a s h i n g t o n  S t r e e t ,  N e w a r k ,  N e w  J e r s e y  07102.
A r t i c l e s  will c o n t a i n  d e t a i l s  of s p c u s a l  r a n e  p r o v i s i o n s  
in 52 j u r i s d i c t i o n s ,  a d e t a i l e d  s t a t e - b y - s t a t c  a n a l y s i s  of 
c u r r e n t  r a p e  laws. See a l s o  H. F i e l d  a n d  L. B i e n e n ' s  . •
J u r o r s  £ R a p e : A S t u d v  of P s y c h o l o g y  a n d  L a w , L e x i n g t o n  P r e s s ,

1 9 3 0  ' .»

M a r a  B r a v e r m a n , " P r o s e c u t i o n  M a y  Be D i f f c u l t  U n d e r  N e w  ( C a l i f o r n
M a r i t a l  R a p e  L a w s " ,  W e s t e r n  L a w  J o u r n a l ,  J a n / F e b .  1500.

• . ' »

D e n n i s  D r u c k e r ,  "The C o m m o n  L a w  D o e s  N o t  S u p p o r t  A M a r i t a l  
E x c e p t i o n  for F o r c i b l e  Ra p e " ,  5 W o m e n ' s  R i g h t s  L. F p t r . 1 8 1  

(1979). • •'
* >1

G i l b e r t  Geis, " Lord H a le, W i t c h e s  a n d  R a p e " ,  5 B r i t i s h  J. o f  •.%;

L a w  [> Soc. 26 (1978). ,.,-7;',.

G i l b e r t  Gci.e:, " Rape in M a r r i a g e ;  L a w  a n d  L a w  R e f o r m  in • L?'.
E n g l a n d ,  the U n i t e d  S t a t e s ,  a n d  S w e d e n " ,  6 A d e l a i d e  L a w  N e v . - .  

284 (June I S 78). J 'j'*
# 4 •

M o i r a  K. G r i f f i n ,  "In 44 S t a t e s  I t ' s  L e g a l  to R a p e  y o u r  Wife",; 
S t u d e n t  L a w y e r ,  Vol. 9, p. 21 ( S e p t e m b e r  1980).

C a m i l l e  L c G r a n d ,  "Rape a n d  R a p e  L a w s ; S e x i s m  in S o c i e t y " ,
61 Cal. L a w  Rev. 919 (1973) . ’

J «•

S u s a n  M a i d m a n t ,  "Rape B e t w e e n  S p o u s e s :  A C a s e  for R e f o r m " ,  < '•/.
8 F a m i l y  L a w  8'; (1978) . /*('.



C a r o l  L y n n  W i t h e r s ,  " Date R a p e :  W h e n  .'Nice Guys' W o n 11 T a k e  
N o  for A n  A n s w e r " ,  M a d e m o i s e l l e , S e p t e m b e r  1.980.

K a t h l e e n  Q u e n n e v i l l e , " W i l l  R a p e  E v e r  B e  a C r i m e  o f  the P a s t ?
A  F e m i n i s t  V i e w  o f  S o c i e t a l  F a c t o r s  & R a p e  L a w  R e f o r m s " ,
W o m e n ‘s L a w  F o r u m , 9 Gol. G a t e  Univ. L a w  Rev. 5 8 1  ( 1 9 78-79).

J o a n n e  S c h u l m a n ,  ( N a t i o n a l  C e n t e r  on  W o m e n  a n d  F a m i l y  Lav;, Inc. 
"T h e  M a r i t a l  R a p e  E x e m p t i o n  in t h e  C r i m i n a l  Lav;", C l e a r i n g h o u s e  
R e v i e w ,  Vol. 14, No. 6 ( O c t o b e r  1 9 8 0 ) .

S a n d r a  L. S c h u l t z ,  " M a r i t a l  E x e m p t i o n  to R a pe: P a s t ,  P r e s e n t  
a n d  F u t u r e " ,  11 D e t r o i t  Col. Lav; Rev. 2 6 1  ( S u m m e r  1978).

J o c e l y n n e  A. Scutt, " C o n s e n t  in R ape: T h e  P r o b l e m  o f  the 
M a r r i a g e  C o n t r a c t " ,  3 .Monash Univ. L a w  Rev. 255 (June 1977).

M a r i a n n e  S t e c i c h ,  "The M a r i t a l  R a p e  E x e m p t i o n " ,  52 N . Y . U .
Law’ Rev. 306 (1977).

L a u r a  X, "The R i d e o u t  T r i a l " ,  A u g u s t  1980; a v a i l a b l e  f r o m  t h e  
N a t i o n a l  C l e a r i n g h o u s e  o n  M a r i t a l  R a pe, 2 3 2 5  O a k  S t r e e t ,  
B e r k e l e y ,  C a l i f o r n i a  94708, $ 2 . 0 0  p l u s  r e t u r n  s t a m p e d  e n v e l o p e .

S T U D I E S  *

P a u l i n e  B a rt, (Univ. of  111.) " R a p e  D o e s n ' t  E n d  w i t h  a K i s s " ,  
V i v a  (June 1975).

B e r g e n  C o u n t y  fNew J e r s e y )  A d v i s o r y  C o m m i s s i o n  o n  the S t a t u s  
of  W o m e n , " C r i m e s  o f  V i o l e n c e  A g a i n s t  W o m e n " ,  S p r i n g  1977.

J u l i e  B l a c k m a n  D o r o n  ( B a r n a r d  C o l l e g e ) , " C o n f l i c t  and 
V i o l e n c e  in I n t i m a t e  R e l a t i o n s h i p s :  F o c u s  o n  M a r i t a l  Rape", 
P a p e r  p r e s e n t e d  at A n n u a l  M e e t i n g  of the A m e r i c a n  S o c i o l o g i c a l  
A s s o c i a t i o n ,  /vugust 1980.

Dr. D a v i d  Fir.kolhor a n d  Kerst.i Y l l o ,  " F o r c e d  S e x  in M a r r i a g e :  . 
A P r e l i m i n a r y  R e s e a r c h  R e p o r t " ,  (March 1 9 8 0 ) ,  F a m i l y  V i o l e n c e  ^ 
R e s e a r c h  P r o g r a m ,  U n i v e r s i t y  o f  N e w  H a m p s h i r e .

Dr. I r e n e  F r i e z e ,  " C a u s e s  a n d  C o n s e q u e n c e s  of M a r i t a l  K.tpo", 
P a p e r  p r e s e n t e d  at A n n u a l  M e e t i n g  of  A m e r i c a n  P s y c h o l o g i c a l  .a 
^ A s s o c i a t i o n , S e p t e m b e r  1980. (For full l i s t i n g  of Dr. F r i e z e '  
s t u d i e s ,  p l e a s e  w r i t e  to: Dr. I r e n e  F r i e z e ,  D ept, o f  P s y c h o l o g y  
U n i v e r s i t y  of P i t t s b u r g h ,  P i t t s b u r g h ,  P e n n s y l v a n i a  1 5 2 6 0 ) .

R i c h a r d  G e l l e s  (Univ. of  R h o d e  I s l a n d ) ,  " P o wer, S e x  and  
V i o l e n c e :  T h e  C a s e  o f  M a r i t a l  Ra p e " ,  P a p e r  p r e s e n t e d  at Annual. 
M e e t i n g  o f  W e s t e r n  S o c i a l  S c i e n c e  A s s o c i a t i o n  (April 1976).

D r . A. N i c h o l a s  G r o t h  a n d  T h o m a s  S. G ary, " M a r i t a l  Rape:
F o r c e d  S e x  in M a r r i a g e " ,  a r t i c l e  to be p u b l i s h e d  m  Mec:: cnl



M i l d r e d  D. P a g e l o v ,  F h . D  (Univ. o f  C a l i f o r n i a ,  R i v e r s i d e ) ,  "Does 
the L a w  H e l p  B a t t e r e d  W o m e n ?  S o m e  R e s e a r c h  N o t e s " ,  Paper^ 
p r e p a r e d  for p r e s e n t a t i o n  at A n n u a l  M e e t i n g  o f  L a w  & S o c i e t y  
A s s o c . ,  J u n e  5-8, 1980.

D i a n a  E . H . R u s s e l ] ,  P h . D  (Mills C o l l e g e ,  O a k l a n d ,  CA) "The 
P r e v a l e n c e  a n d  Impact, of M a r i t a l  R a p e  in San F r a n c i s c o " ,
P a p e r  p r e s e n t e d  a t  A n n u a l  M e e t i n g  o f  A m e r i c a n  S o c i o l o g i c a l  
A s s o c i a t i o n ,  A u g u s t  1980.

L i n d a  W o l f e ,  " T h e  S e x u a l  P r o f i l e  or' t h e  C o s m o p o l i t a n  G i r l " ,  
C o s m o p o l i t a n , Vol. 189, No. 3, S e p t e m b e r  1980.

. . .

. V

• ■ ; V. ,

• *V -

* •  f - ' T ' " *

“Jj-V .
• ■ * /

* • ■

,

*2

*
, • f a

*On f i l e  w i t h  N a t i o n a l  C e n t e r  on W o m e n  a n d  F a m i l y  Lav:, Inc.

/vuthors m u s t  be c o n t a c t e d  f o r  c o p i e s  of S t u d i e s  (net NCGV.TL) 
b e c a u s e  o f  c o p y r i g h t s .
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APPENDIX n

State-by-State 
Information on Marital Rape 

Exemption Laws

by Joanne Schulman
Staff Attorney with the National Center 

on Women and Family La w , Inc,

A husband's rape o f his wife is not a crime in most states. This legal 
right of wife rape is known as the "marital rape exemption/' and is in­
cluded in most states' rape statutes.

There are many types of marital rape exemptions. The state-by-state 
summary divides the exemptions into the following categories.

c m  c o i r

1 Absolute Exemption. A  h u s b a n d  can  n e v e r  be  p r o s e c u te d  f o r  r a p e  o f  h is
w ife  so  lo n g  as  t h e  par t ies  a re  m a r r i e d .  T h e  e x e m p t i o n  stil l  a p p l i e s  
e v e n  i f  t h e  p a r t ie s  a re  se p a ra te d  b y  c o u r t  o r d e r .  T h e  e x e m p t i o n  o n ly  
e n d s  w h e n  th e  p a r t ie s  are  d iv o rced ;  w h e n  t h e  m a n  is n o  l o n g e r  legally 
th e  v ic t im 's  h u s b a n d .

2 Partial Exemption. A  h u s b a n d  can  b e  p r o s e c u t e d  f o r  r a p e  o f  h is  w i f e  in
so m e  c i r c u m s ta n c e s .  S o m e  s ta te s  a l l o w  p r o s e c u t io n  i f  t h e  r a p e  
o c c u r re d  a f t e r  o n e  sp o u s e  f iled p a p e r s  in  c o u r t  to  e n d  t h e  m a r r ia g e ,  
o r  w h e n  th e  p a r t i e s  w e re  n o t  l iv ing  to g e th e r .  T h e  e v e n t  o r  
c i r c u m s ta n c e  t h a t  e n d s  th e  e x e m p t i o n  d i f fe r s  f r o m  s t a t e  to  s ta te .

3 Cohabitant Exemption. A  m a n  w h o  is l iv in g  w i th  a  w o m a n  t h a t  h e  is n o t
legally  m a r r ie d  to  c a n n o t  be  p r o s e c u te d  fo r  r a p in g  h e r .  O f t e n  t h i s  
e x e m p t i o n  is s t a te d  as a " d e f e n s e , "  r a t h e r  t h a n  a b a r  to  p ro s e c u t io n .  
T h u s ,  t h e  d is t r ic t  a t t o r n e y  m a y  i n s t i t u t e  r a p e  c h a rg e s  a g a in s t  t h e  
m a n ,  b u t  h e  c a n n o t  b e  co n v ic ted  o f  r a p e  i f  h e  c a n  p r o v e  h e  w a s  
l iv ing  w i t h  t h e  v ic t im .

4 Voluntary Social Companion Exemption. T h i s  e x e m p t i o n  m a y  a p p ly  t o
h u s b a n d s ,  c o h a b i t a n t s  a n d  social c o m p a n i o n s  (i.e., d a te s ) .  T h e r e  is n o  
r e q u i r e m e n t  t h a t  t h e  rap is t  live o r  h a v e  l iv e d  w i t h  t h e  v ic t im .  M o s t  
s ta te s  t h a t  h a v e  th is  t y p e  o f  e x e m p t i o n  r e q u i re  t h a t  t h e r e  h a v e  b e e n  
p as t  v o l u n t a r y  se x u a l  r e la t ions  b e t w e e n  th e  d e f e n d a n t  a n d  v ic t im  in 
o rd e r  f o r  t h e  e x e m p t io n  to  a p p ly .  H o w e v e r ,  W e s t  V irg in ia  d o e s  n o t  
r e q u i re  a n y  p a s t  s e x u a l  ac t iv i ty .
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CATICOKY

5

A c E zm p tim

Kape Degrtes

Gmirr-Nmhal
Statutes

Silent Statute. T h e  U w  d o e s  n o t  m e n t i o n  w h e t h e r  h u s b a n d s  m a y  or  m a y  
no*, be p ro s e c u te d  fo r  r a p e  o f  th e i r  w iv e s .  Jt h a s  b e e n  a s s u m e d ,  untH  
recen t ly ,  t h a t  h u s b a n d s  c o u ld  net b e  p r o s e c u te d  b e c a u s e  o f  H a le ' s  
a l leged  " c o m m o n  l a w "  m a r i ta l  r a p e  e x e m p t io n .  H o w e v e r ,  recen t  
la w s u i ts  in  N e w  Je rsey ,  M a s s a c h u s e t t s  a n d  F lo r ida  h a v e  h e ld  t h a t  n o  
" c o m m o n  l a w "  e x e m p t i o n  ex is ts .  T h u s ,  it is n o t  c lear  i f  h u s b a n d s  can 
be  p ro s e c u te d  fo r  m a r i ta l  r a p e  in  th e s e  " s i l e n t "  s ta te s .  W h e t h e r  
m ar i ta l  r a p e  is a c r im e  in  th e s e  s ta te s  w il l  d e p e n d  o n  f u t u r e  judicial  
dec is ion ,  o r  leg is la t ive  i n t e r p r e t a t i o n  o f  t h e  s t a tu te s .

T h e  m ar i ta l  r a p e  e x e m p t i o n  h a s  b e e n  a b o l i s h e d ,  h u s b a n d s  can  be  
c h a rg e d  w i t h  r a p e  o f  t h e i r  w iv e s  in  all  o r  m o s t  cases .

In  s o m e  s ta te s ,  th e r e  a r e  d i f fe r e n t  " t y p e s "  o f  ra p e ,  m u r d e r ,  a ssau l t ,  e t c  
In  m o s t  s ta te s ,  t h e  c r im in a l  la w s  p u n i s h  rape  m o r e  o r  less  se vere ly  
d e p e n d in g  o n  t h e  c i r c u m s ta n c e s  o f  t h e  r a p e  (e.g., w h e t h e r  a w e a p o n  
w a s  used ;  age ,  m e n ta l  a n d / o r  p h y s ic a l  c o n d i t io n  o f  t h e  v ic t im ; 
w h e t h e r  t h e  a s su a l t  i n v o lv e d  illegal se x u a l  p e n e t r a t i o n ,  co n d u c t ,  
c o n ta c t  o r  u s e  o f  a fo re ig n  ob ject) .  T h e s e  d i f fe r e n c e s  i n  th e  l a w  a re  
ca lled  " d e g r e e s . "  It is n o t  p o ss ib le  to  p v e  a u n i f o r m  d e f in i t i o n  for 
e a c h  " d e g r e e "  as ea c h  s ta te  bases  its r a p e  deg rees  o n  d i f f e r e n t  factors ,  
(T h e  fact th a t  th e  m a r i ta l  r a p e  e x e m p t i o n  m a y  a p p l y  i n  s o m e  rap e  
deg rees  a n d  n o t  o t h e r s  h a s  poli t ical  a n d  p ract ica l  s ign if icance .  T h e  
l a w  is s a y in g  t h a t  it  w i l l  to le ra te  ce r ta in  v io len ce  b y  h u s b a n d s  agains t  
t h e i r  w iv e s  t h a t  i t  w i l l  n o t  to le ra te  b e t w e e n  s t r a n g e r s .  P ra c t ica l ly ,  th e  
d i f f e r e n t  a p p l ic a t io n  o f  t h e  e x e m p t io n ,  b a s e d  o n  t h e  d e g r e e  o f  r a p e  
c h a rg ed ,  m a y  d e c id e  w h e t h e r  m ar i ta l  r a p e  cases w i l l  e v e r  be  
p ro s e c u te d  o r  w h a t ,  if a n y ,  p e n a l ty  w il l  b e  im p o se d . )

T ra d i t io n a l ly ,  th e  law  d e f in e d  r a p e  as  a c r im e  o n l y  m e n  c o u ld  co m m it .  
T h u s ,  o n ly  h u s b a n d s  w e re  g r a n te d  t h e  " i m m u n i t y "  o r  p r o te c t io n  o f  
t h e  m ar i ta l  rape  e x e m p t io n .  T o d a y ,  m a n y  s ta te s  h a v e  r e w r i t t e n  th e i r

, la w s  in  g e n d e r - n e u t r a l  t e rm s .  U n d e r  th e s e  n e w  r a p e  l a w s ,  w o m e n  can 
a lso  b e  p ro s e c u te d  fo r  rape  a n d  th e  i m m u n i t y  g r a n t e d  u n d e r  th e  
m ar i ta l  r a p e  e x e m p t io n  is e x t e n d e d  t o  b o th  sp o u s e s .  T h e  fo l lo w in g  
c h a r t  does  n o t  in c o rp o ra te  th e s e  g e n d e r - n e u t r a l  c h a n g e s  s ince  it is 
i n t e n d e d  to  reflec t  r e a l i ty  r a t h e r  t h a n  p u r e  ' l e g a J e s e . "

These categories are general, and states may fall into more than one 
category. In addition, considerable legislation and litigation has been oc­
curring over the last two years, and therefore the following chart only re­
flects the law as of July 1,1981.

ST ATT CATiooay STAfJS OF MARTIAL *AK LAW OTATIOM*

A la b a m a J, J H u s b a n d s  a n d  c o h a b i to r s  
c a n  nrtVT b e  c h a r g e d  
w i t h  rape  o f  m . t e .

T i t l e  J 3 A - 6 - 6 o ( 4 ) ,  
1 3 A - 6 - 6 1

A laska 2 H u s b a n d  can  o n ly  b e  
c h a rg e d  w i t h  r a p e  o f  
w i f e  if p a r t i e s  w e r e  l iv ­
ing  a p a r t  ct he  c a u s e d

S ta t  i  t J .41 .443(a)

'T h e  citation! are included so inieresled teaderi can more casi'y  obtain lull details o I these
laws.



STATE CATIOOtY STATUS O ' UAJLTTA1 SATE LAW
se ve re  p h y s ic a l  in ju ry  
(b e s id e s  th e  rape) .

CITATIONS *

A rizo n a 2 H u s b a n d  c a n n o t  be  
c h a rg e d  w i t h  w i f e  t a p e  
w h i l e  p a r t ie s  a re  l iv ing  
to g e th e r .

R.S. 4 13 -1 4 0 .1 -0 6

A rk a n s a s S S t a t u t e  o n ly  e x e m p t s  h u s ­
b a n d s  in  s t a tu t o r y  rape  
cases.  W h e t h e '  m ar i ta l  
r a p e  is a c r im e  w il l  d e ­
p e n d  o n  jud ic ia l  dec i­
s io n  o r  leg is la t ive  
in t e r p r e t a t i o n  o f  " c o m ­
m o n  l a w "  e x e m p t io n .

S ta t .  4 4 1 - 1 8 0

C a li fo rn ia N o Exemption H u s b a n d  can  b e  c ha rged  
w i t h  c r im e  o f  " s p o u s a l  
r a p e . "  T h i r t y - d a y  r e ­
p o r t in g  r e q u i re m e n t .

Pen .  C .  4 2 6 :

C o lo rad o 2 H u s b a n d  c a n n o t  b e  
c h a rg e d  w i t h  r a p e  o f  
w i f e  w h i le  p a r t ie s  live 
to g e th e r .

R £ .  4 1 8 - 3 - 4 0 9

C o o n  p c  ti cut N o Exemption S p o u s e / c o h a b i to r s  eon be Pen .  C o d e  4 5 3 a .6 7 ( b ) ,
to Fint-Degree c h a rg e d  w i t h  first as a m e n d e d  b y  H.B.

Rope; 1. J d e g re e  rape;  m a r i ta l  a n d  
c o h a b i to r  e x e m p t io n  for 
all o th e r  se xua l  as sau l t s .

5347

D e la w a re 2. 4 " V o l u n t a r y  social c o m ­ D .C .A .  44 7 6 1 - 7 6 4 ,
p a n i o n "  o f  v ic t im  c a n ­
n o t  be  c h a rg e d  w i th  
f irs t  d e g r e e  r ap e ;  th is  
m a y  e x e m p t  h u s b a n d s ,  
r o h a b i t o r t  a n d  " d a t e s , "  
C o h a b i to r s  ( a n d  sp o u s e s  
l iv in g  to g e th e r )  c a n n o t  
be  c h a rg e d  w i t h  rape  o f  
m a te .

773 (b)

D istr ic t  o f  
C o lu m b ia

i N o t  k n o w n  if " c o m m o n  
l a w "  e x e m p t i o n  ap p l ie s ,  
m a k in g  m a r i ta l  r a p e  le ­
gal .

R .S .D .C .  4 33 -2 8 0 1

Florida N o  Exemption H u s b a n d s  c a n  b e  c h a rg e d  
w i t h  r a p e  o f  w ife ,  th e  
s a m e  a s  a s t r a n g e r .  (Slate 
V. Lorry Sm ith)

S.A. 4 7 9 4  011

G eorgia S S t a t u t e  o n ly  e x e m p t s  h u s ­
b a n d s  in  s t a tu t o r y  rape  
cases.  M a r i t a l  r a p e  may 
b e  legal u n d e r  " c o m m o n  
l a w "  e x e m p t io n ;  w il l

C .A .  4 3 6 .3 0 0 1 ,  301 8

’The c itations are inc luded to  i n i r r r t i r d  leaders can m o re  easily  ob ta in  fu l l deta ils of these 
law t.

APPENDIX n
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STATS CATTGORY

Hawaii

Id a h o  2

I l l inois  1

In d ian a

Io w a  N o  Exrmplion
to firs /-  and  
Second-Dearer 
Rap<: J

K a n s a s  1

K e n tu c k y  2

L ouis iana  2

STATUS Of MAJUTAL RATI LAW 

d e p e n d  o n  jud ic ia l  d e d -  
s io n  o r  leg is la t ive  i n t e r ­
p r e t a t i o n  o f  s ta tu te .

" V o l u n t a r y  social  c o m ­
p a n i o n "  o f  v ic t im  c a n ­
n o t  b e  c h a rg e d  w i th  
fo rc ib le  ( f irs t  degree)  
r ap e ;  th is  m a y  e x e m p t  
h u s b a n d s ,  c o h a b i to r s  
a n d  " d a t e s . "  H u s b a n d s  
c a n n o t  b e  c h a rg e d  w i th  
" l e s s e r "  se x u a l  a s sau l ts  
o f  w i f e  w h i l e  p a r t ie s  are 
l iv in g  to g e th e r .

H u s b a n d  c a n n o t  be  
c h a rg e d  w i t h  ra p e  o f  
w i f e  unless p a r t ie s  h a v e  
b e e n  l iv ing  a p a r t  a t  least 
180 d a y s  o r  legal  ac t ion  
fo r  d iv o rc e  o r  r e p a ra t io n  
s t a r t e d  (p e t i t io n  fi led).

H u s b a n d  c a n  nroer be 
c h a rg e d  w i t h  r a p e  o f  
w ife .

H u s b a n d s  c a n n o t  b e  
c h a rg e d  w i t h  rape  o f  
w i f e  unless pa r t ie s  live 
a p a r t  a n d  c o u r t  ac t ion  
fo r  se p a ra t io n  o r  d iv o rce  
s ta r t e d  (p e t i t io n  filed).

H u s b a n d s  can be  c h a rg ed  
w i t h  f i rr t  a n d  se cond  
d e g re e  r a p e  o f  wife .  
H u s b a n d s  a n d  c o h a b i ­
to rs  cannot be  ch a rg ed  
w i th  th i rd  d e g re e  se xua l  
a b u s e  o f  m a te .

H u s b a n d  c a n  nrver be 
c h a rg ed  w i t h  r a p e  o f  
w ife .

H u s b a n d s  a n d  c o h a b i to r s  
c a n n o t  b e  c h a rg e d  w i th  
r a p e  o f  sp o u s e  unless 
c o u r t  o rd e r  o f  se p a ra -  

_  tion.

H u s b a n d  c a n n o t  be 
c h a rg e d  w i t h  ra p e  o f  
w ife  unless c o u r t  o rd e r  
o f  s e p a ra t io n .

OTA nO K S'

R-S. § 70 7 *7 30  to  733

C  4 1 8 -6 1 0 7

A S .  C h .  3 8  5 1 r - r  

S .A . 4 35 -4 3 - 4“ 1 (b)

C .A ,  4 7 0 5 .2  to  709 .4

S.A . 4 2 1 -3 5 0 3  

R.S. 4 5 1 0 .0 1 0  (3)

R.S-A. 4 1 4 -41

‘ The citations are included so interested readers can more easily obtain full details of these
laws.



Tbe d ljtiom  are included to interested readers can more easily obtain fu ll d e u t i l of these

A P P E N D IX  n

o to 732

709-4

M a ry la n d

M a s s a c h u s e t t s  N o Exemptions

Michigan

state catec o a y  status o f  m a s r a !. l u r t  law

M a in e  2, 3 H u s b a n d s  a n d  c o h a b i t a n t s
c a n n o t  be  c h a rg e d  w i th  
rape  o f  m a te  w h i l e  par* 
ties l iv ing  to g e th e r .

H u s b a n d  c a n n o t  be  
c ha rged  w i t h  r a p e  o f  
w ife  unless c o u r t  o rd e r  
o f  se p a ra t io n .

H u s b a n d s  can  b e  c h a rg e d  
w i th  r a p e  o f  w i f e  sam e 
as a s t r a n g e r  (n o  e x ­
em p t io n ) .  (G m m onw t*!!1- 
0. Gtrctien)

H u s b a n d s  c a n n o t  b e  
c h a rg e d  w i t h  r a p e  o f  
w ife  unless p a r - ies  live 
a p a r t  a n d  c o u r t  ac t ion  
fo r  s e p a ra t io n  o r  d ivo-ce  
s ta r t e d  (p e t i t io n  fi led).

M i n n e s o t a  N o Exemption H u s b a n d s  can  b e  c h a rg ed
w i t h  ra p e  o f  w i f e  u n d e r  
m o s t  c i r cu m stan ces .

M is s is s ip p i  2, S  H u s b a n d  c a n n o t  be
c ha rged  w i th  " s e x u a l  
b a t t e r y "  o f  w ife  unless 
pa r t ie s  l iv ing  a p a r t .  S e p ­
a ra te  " r a p e "  s t a tu t e  
d o e s  nol e x e m p t  h u s ­
bands ;  u n k n o w n  if  m a r ­
ital  rape is a  cr ime.

M is so u r i  2 H u s b a n d  c a n n o t  be
c h a rg e d  w i t h  ra p e  o f  
w ife  unlrss c o u r t  o rd e r  
o f  se p a ra t io n .

M o n t a n a  2. 3 H u s b a n d s / c o h a b i t a n t s
c a n n o t  b e  c h a rg e d  w i th  
r a p e  c f  m a t e  w h i le  p a r ­
ties a re  l iv ing  toge the r .

N e b r a s k a  N o Exemption H u s b a n d  can  b e  c h a rg e d
w i t h  r a p e  o f  w i f e  the  
sa m e  as  a s t range r .

N e v a d a  2 H u s b a n d s  c a n n o t  be
ch a rg ed  w i th  ra p e  o f  
w ife  unless p a r t ie s  live 
a p a r t  a n d  co u r t  a c t io n  
fo r  sepai a t io n  o r  d ivo rce  
s ta r t e d  (p e t i t io n  filed).

CTTATIOWS

R.S-A. T i t l e  1 7 A  4 251 .  

252

A .C . 4 27-464D

A .L  Ch . 265 4 2 2 ; Ch. 
2 7 7  5 39

M .S .'i .C .C . C h . 23 § 
2340

S.A . $ 609.349

M C A  4 9 7 - 3 - 9 5  to  
103, (Su p p .  1980)

A .S . 4 566 .0 10 :2

R .C . 4 45-5-306

R .S . 4 2 8 -3 19 , 320 

R S .  4 200.373
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STATE

N e w  H a m p s h i r e  

N e w  Jersey

N e w  M e x ico

N e w  York

N o r t h  C aro l ina

N o r t h  D a k o ta

O h i o

O k l a h o m a

O r e g o n

P e n n s y lv a n ia

CATS CORY
N o E jcr.pU m

N o EzrmpHm

2. 3

N o Ezraption

STATU.. OF UAXTTAL 1ATI LAW
H u s b a n d  can b e  c h a rg e d  

w i t h  r a p e  o f  w ife  u n d e r  
m o s t  c i r c u m s ta n c e s .

H u s b a n d s  tan  b e  c h a r g e d  
w i t h  j a p e  o f  w ife ,  s a m e  
as  a s t r a n g e r  (no  ex* 
e rup t ion ) .

H u s b a n d s / c o h a b i t a n t s  
c a n n o t  b e  c h a rg e d  w i t h  
r a p e  o f  t h e i r  m a te s  u n ­
less p a r t ie s  l iv ing  a p a r t  
o r  legal  a c t io n  fo r  d i ­
v o rce  o r  se p a ra t io n  
s ta r t e d  (p e t i t io n  f i led ) .

H u s b a n d  c a n n o t  be 
c h a rg ed  w i t h  r a p e  o f  
w ife  unless c o u r t  o r d e r  
o f  se p a ra t io n .

H u s b a n d  c a n n o t  be 
ch a rg e d  w i t h  r a p e  o f  
w ife  unless c o u r t  o r d e r  
o f  s e p a ra t io n  o r  s p o u s e s  
l iv ing  a p a r t  p u r s u a n t  l o  
w r i t te n  a g r e e m e n t .

H u s b a n d s  c a n n o t  be  
c h a rg e o  w i t h  r a p e  o f  
w i f e  unless co u r t  o r d e r  
o f  se p a ra t io n .

H u s b a n d  ^ a n n o t  be  
c h a rg ed  w i t h  ra p e  o f  
w ife  unless p a r t ie s  l ive  
apa r t  a n d  c o u r t  a c t iu . i  
s t a r t e d  (p e t i t i o n  f i le d )  
o r  w r i t t e n  s e p a ra t i o n  
a g re e m e n t  e n t e r e d  i n to .

H u s b a n d  c a n  never b e  
c h a rg e d  w i t h  r a p e  o f  
w ife .

H u s b a n d s  can  be  c h a r g e d  
w i t h  r a p e  o f  w i f e  s a m e  
as  a s t r a n g e r .

H u s b a n d s / c o h a b i t a n t s  
c a n n o t  b e  c h a rg e d  w i t h  
r a p e  o f  m a te s  unless p a r ­
ties l iv ing  a p a r t  o r  w r i t ­
te n  s e p a ra t io n  
a g r e e m e n t  e n t e r e d  i n to .

CTATIONS
R SA  6 j a - A : j  (H.B. 
j i 6 ,  e f fe c t iv e  8 / 8 i )

S-A. } 3C : i 4 - j ( b )

Stat. { 30- 9- 10 , j j

Pen . L  { 1 3 0 .0 0

G.S. 5 1 4 - 2 7 .8

C-A. { 12 . 1- 30*01 , 02 ,  

0 }

O R C  { 3 9 0 7 .0 1 ,  03

S.A. T i t l e  31 i  n i l  

R.S . i  1 6 3 .3 0 5  

S .A . T i t l e  18 t  3 1 0 3

’The citations are .nduded  to interested readers can m ore easily ob ta in  full details of these
laws.



ATPEKDDC H 38!

STATE
R h o d e  Is land

S o u t h  C a ro l in a

S o u th  D a k o ta  

T e n n e s s  ee

T e x a s

U ta h

V e r m o n t

. i r p n i a  

W a s h i n g t o n

W e s t  V irg in ia

W isconsin

W yom ing

CATEGORY STATUS OF M AUTA l RATE LAW OTATIOWS*
2  H u s b a n d  c a n n o t  be  G . L  { 1 2 -37 ->

c h a rg e d  w i t h  r a p e  of  
w i f e  unleu  c o u r t  o rd e r  
o f  s e p a ra t io n .

2 H u s b a n d  c a n n o t  be  C . { 1 6 - 3 -6 5 8
c h a rg ed  w i t h  r a p e  o f  
w i f e  u n k a  c o u r t  o r d e r  
o f  s e p a ra t io n .

1 H u s b a n d  c a n  never b e  C . I . A .  t  2 2 -2 2 -1
c h a rg e d  w i t h  r a p e  o f  
w ife .

J  H u s b a n d  c a n n o t  b e  C .A .  { 3 9 - 3 7 0 2
c h a rg e d  w i t h  r a p e  unless 
c o u r t  ac t io n  f o r  d ivo rce  
o r  s e p a ra t io n  s t a r t e d  
( p e t i t io n  f i led) .

! .  3 H u s b a n d s  a n d  c o h a b i to r  { 2 1 -0 2 (a )  $ 2 1 -1 2
c a n  never b e  ch a rg ed  
w i t h  r a p e  o f  w i f e / m a t e .

2  H u s b a n d  c a n n o t  b e  C r im .  C .A . $ 7 6 - 5 - 4 0 2 ,
c h a rg e d  w i t h  r a p e  o f  4 0 7
w i f e  unless c o u r t  o rd e r  
o f  se p a ra t io n .

}  H u s b a n d  can  never be  S.A. T i t l e  13 § 3 - 5 2
c h a rg e d  w i t h  r a p e  o f  
w ife .

5 U n k n o w n  if  m ar i ta l  r a p e  C o d e  1 8 .2 -6 1 ,  ft seq,
is a c r im e .  (e ffec t iv e  7 / 1 / 8 1 )

1 H u s b a n d  c a r  never b e  R .C .A .  C h .  9 A ^ t4 -o io ,
c h a rg e d  wtith r a p e  o f  el seq. (Su p p . ,  I 975>)
w ife .

1, 3, 4 H u s b a n d s  a r - i  c o h a b i t a n t s  C o d e  J 6 1 -8 B -1
c a n  nrvrr b e  c h a rg ed  
w i t h  ra p e  o f  m a te ,
" V o l u n t a r y  social c o m ­
p a n i o n "  c a n n o t  be  
c h a rg e d  w i t h  1st deg ree  
se x u a l  a s s i u l t  ( d a t e - r a p e  
e x e m p t io n ) .

!  H u s b a n d  ca i tn o t  b e  S .A .  { 9 4 0 .2 2 3 (6 )
c h a r g e d  w i t h  ra p e  o f  
w i f e  unles.: p a r t ie s  live 
a p a r t  a n d  c o u r t  a c t io n  
fo r  d iv o rc e  o r  s e p a ra t io n  
s t a r t e d  (p e t i t io n  f iled).

? H u s b a n d  c a n n o t  b e  S.A. i  6 - 4 - 3 0 7
c h a rg e d  w i t h  r a p e  o f  
w ife  unleis c o u r t  o r d e r  
o f  se p a ra t io n .

’ The citations a te  included 10 in terfiled  readers can more easily obtain full details of these
lawi.
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M  E M O  R A N  D U M  J u n e  2, 1933

S U B J E C T :

TO:

FROM::

S i n g l e  s u b j e c t  r u l e  
(CSSB 74 ( J u d i c i a r y ) )

S e n a t o r  B i l l  Ray
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e

K e i t h  B. L e v y  
L e g i s l a t i v e  C o u n s e l

I h a v e  p r e p a r e d  t h e  c o m m i t t e e  s u b s t i t u t e  to SB 74 as 
r e q u e s t e d .  In m y  o p i n i o n  th i s  c o m m i t t e e  s u b s t i t u t e  c r e a t e s  
a p r o b a b l e  v i o l a t i o n  o f  the s i n g l e  s u b j e c t  rule.

T h e  s i n g l e  s u b j e c t  r u l e  is c o n t a i n e d  in s e c t i o n  13,
A r t i c l e  II, C o n s t i t u t i o r  of the S t a t e  of  A l a s k a  w h i c h  
p r o v i d e s :

S E C T I O N  13. E v e r y  b i l l  s h a l l  be  c o n f i n e d  to o n e  s u b­
ject u n l e s s  it is an a p p r o p r i a t i o n  b i l l  o r  o n e  c o d i­
fying, r e v i s i n g ,  or  r e a r r a n g i n g  e x i s t i n g  laws. B i l l s  
for a p p r o p r i a t i o n s  s h a l l  b e  c o n f i n e d  to a p p r o p r i a t i o n s .  
T he s u b j e c t  of e a c h  b i l l  s h a l l  be  e x p r e s s e d  in the 
t itle. T h e  e n a c t i n g  c l a u s e  s h a l l  be: "Be it e n a c t e d
b y  the L e g i s l a t u r e  of  t h e  S t a t e  of A l a s k a . "

T h e  p r i m a r y  a i m  o f  t h e  r u l e  has b e e n  s t a t e d  b y  o u r  c o u r t  to 
be r e s t r a i n t  o f  the l o g - r o l l i n g  p r o c e s s  in the l e g i s l a t u r e  
a n d  d e s c r i b e s  l o g - r o l l i n g  as d e l i b e r a t e l y  i n s e r t i n g  in one 
b i l l  s e v e r a l  d i s s i m i l a r  or  i n c o n g r u o u s  s u b j e c t s  in o r d e r  to 
s e c u r e  the n e c e s s a r y  s u p p o r t  for p a s s a g e  o f  the m e a s u r e .  
S u b e r  v. A l a s k a  S t a t e  B o n d  C o m m i t t e e , 414 P . 2d 546 (1966).

T h e  t e s t  w h i c h  b r o a d l y  s t a ted:

" U l t i m a t e l y  t h e  d e c i s i o n  in c a s e s  o f  t h i s  k i n d  m u s t  be 
m a d e  on  a b a s i s  o f  p r a c t i c a l i t y  a n d  r e a s o n a b l e n e s s . In 
d e t e r m i n i n g  w h e t h e r  a bill is c o n f i n e d  to one s u b j e c t  
we  a g r e e  w i t h  the s t a t e m e n t :



S e n a t o r  B i l l  Ray 
P a g e  2
J u n e  2, 1983

’A l l  t h a t  is n e c e s s a r y  is t h a t  the a c t  s h o u l d  
e m b r a c e  so m e  o n e  g e n e r a l  su b j e c t ;  a n d  by  th i s  is 
m e a n t ,  m e r e l y ,  t h a t  all m a t t e r s  t r e a t e d  of  s h o u l d  
f a l l  u n d e r  s o m e  o n e  g e n e r a l  idea, b e  so c o n n e c t e d  
w i t h  or r e l a t e d  to e a c h  o t h e r ,  e i t h e r  l o g i c a l l y  or 
in p o p u l a r  u n d e r s t a n d i n g ,  as to b e  p a r t s  of, or 
g e r m a n e  to, o n e  g e n e r a l  s u b j e c t . ' "

w a s  a d o p t e d  in G e l l e r t  v. S t a t e , 522 P . 2d 1120 (Alaska 
1974), a n d  has b e e n  q u o t e d  in e a c h  s u b s e q u e n t  c a s e  in p o i n t  
in A l a s k a  w i t h  a p p r o v a l .  It is t h e r e f o r e  w e l l  s e t t l e d  t h a t  
t h i s  b r o a d  l a n g u a g e  is t h e  s t a n d a r d  a g a i n s t  w h i c h  c o m p l i a n c e  
w i t h  the s i n g l e  s u b j e c t  r u l e  is to b e  test e d .

I c a n  see no  r e l a t i o n s h i p  b e t w e e n  sex c r i m e s  a n d  the 
e x c e p t i o n  to s e x - n e u t r a l  p r o n o u n s  in A S  11 a n d  A S  12 w h i c h  
a r e  l o g i c a l l y  or  in p o p u l a r  u n d e r s t a n d i n g  so c o n n e c t e d  or 
r e l a t e d  to e a c h  o t h e r  as  t o  b e  p a r t  o f  o n e  g e n e r a l  s u bject.

B a s i c a l l y ,  t h i s  c o n s t i t u t i o n a l  d e f i c i e n c y  w o u l d  j e o p a r d i z e  
p r o s e c u t i o n  o f  a n y  c r i m e  set out in t h i s  b i l l  b e c a u s e  the 
e n a c t m e n t  o f  the b i l l  w o u l d  b e  i nvalid.

K B L r l j b
23 / 0 0 8
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COMMENTARY AND SECTIONAL ANALYSIS
F O R  C S S B  74 (JUDICIARY)

S e c t i o n  1. A S  1 1 . 4 1 . 4 2 0 ,  S e x u a l  A s s a u l t  in the S e c o n d  D e g r e e .

T h i s  s e c t i o n  d o e s  t w o  t h i n g s .  It a m e n d s  the c u r r e n t  
S e x u a l  A s s a u l t  in the S e c o n d  D e g r e e  s t a t u t e  to d e f i n e  the c r i m e  
as " s e x u a l  c o n t a c t  w i t h  a n o t h e r  p e r s o n  w i t h o u t  c o n s e n t  of t h a t  
p e r s o n . "  T h e  a m e n d e d  l a n g u a g e  is c o n s i s t e n t  w i t h  t h a t  u s e d  in 
t h e  S e x u a l  A s s a u l t  in t h e  F i r s t  D e g r e e  statute,, w h i c h  p r o h i b i t s  
s e x u a l  p e n e t r a t i o n  w i t h o u t  c o n s e n t .  U n d e r  the c u r r e n t  S e x u a l  
A s s a u l t  in t h e  S e c o n d  D e g r e e  l a w  the p r o s e c u t o r  m u s t  p r o v e  t h a t  
t he v i c t i m  w a s  " c o e r c e d "  t o  s u b m i t  to t h e  s e x u a l  c o n t a c t  b y  the 
e x p r e s s  o r  i m p l i e d  t h r e a t  of i m m i n e n t  d e a t h ,  i m m i n e n t  p h y s i c a l  
i n j u r y ,  o r  i m m i n e n t  k i d n a p p i n g .  T e c h n i c a l l y ,  if a d e f e n d a n t  
p h y s i c a l l y  f o i c e s  a p e r s o n  t o  h a v e  s e x u a l  c o n t a c t  w i t h  him, 
r a t h e r  t h a n  c o e r c i n g  the v i c t i m  t h r o u g h  the u s e  of t h r e a t s ,  the 
d e f e n d a n t  h a s  not c o m m i t t e d  S e x u a l  A s s a u l t  in the S e c o n d  
D e g r e e .  T h e  a m e n d e d  l a n g u a g e  e s t a b l i s h e s  that a n y  s e x u a l  c o n ­
ta c t  w i t h  a p e r s o n  w i t h o u t  t h a t  p e r s o n ' s  c o n s e n t  is a c l a s s  B 
felony.

T h e  s e c o n d  c h a n g e  w h i c h  t h i s  s e c t i o n  m a k e s  is to 
r a i s e  the c u r r e n t  clast! C f e l o n y  o f f e n s e  of S e x u a l  A s s a u l t  in
the T h i r d  D e g r e e ,  p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is s u f f e r i n g  
f r o m  a m e n t a l  d e f e c t  or is i n c a p a c i t a t e d ,  to S e x u a l  A s s a u l t  in 
t he S e c o n d  D e g r e e ,  a c l a s s  D f e l o n y  ( p u n i s h a b l e  by u p  to ten 
y e a r s  in p r i s o n )  . T h e  l a n g u a g e  d e s c r i b i n g  the c r i m e  has not 
b e e n  a l t e r e d .

S e c t i o n  2. T h i s  s e c t i o n  a d d s  t h r e e  n e w  s t a t u t e s  to the
C r i m i n a l  C o d e ,  as d e s c r i b e d  below.

A S  11 . 4 1 . 434 , S e x u a l  A b u s e  of a M i n o r  In the F i r s t  Degree,.

T h i s  s e c t i o n  c r e a t e s  a n e w  c l a s s i f i c a t i o n  ~>f o f f e n s e ,  
S e x u a l  A b u s e  o f  a M i n o r  in the F i r s t  D e g ree. T h e  s e c t i o n  p r o ­
h i b i t s  a p e r s o n  16 years o f  a g e  o r  o l d e r  f r o n  e n g a g i n g  in s e x­
ual p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is u n d e r  the age o f  13. It
a l s o  p r o h i b i t s  a p e r s o n  18 y e a r s  o f  age or o l d e r  from e n g a g i n g  
in s e x u a l  p e n e r r a t i o n  w i t h  a p e r s o n  u n d e r  13 v/ho is e n t r u s t e d  
to the a d u l t ' s  c a r e  by a u t h o r i t y  o f  law o r  is his son c r  d a u g h­
ter, i n c l u d i n g  i l l e g i t i m a t e  or a d o p t e d  c h i l d r e n  a n d  s t e p -  
c h i l d r e n .

B a s i c a l l y ,  this p r o v i s i o n  t a k e s  c o n d u c t  w h i c h  is c u r ­
r e n t l y  l a b e l l e d  S e x u a l  A s s a u l t  in the F i r s t  D e g r e e  ( s u b s e c t i o n s  
(a) (3) a n d  (a) (4) of p r e s e n t  A S  1 1 . 4 1.410) and m o v e s  ir. to a 
n e w  s e c t i o n  e n t i t l e d  S e x u a l  A b u s e  of a M i n o r  in the F r r s t  
D e g r e e .  T h e  c o n d u c t  is r e - c l a s s i f i e d  f r o m  an  u n c l a s s i f i e d  to a
g l a s s  A  f e l o n y  level; it c a r r i e s  a m a x i m u m  s e n t e n c e  of u p  to 20
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y e a r s  in p r i s o n ,  a n d  a p r e s u m p t i v e  t e r m  of  f i v e  y e a r s  u p o n  c o n ­
v i c t i o n  f o r  a f i r s t  o f f e n s e .  F o r c i b l e  s e x u a l  p e n e t r a t i o n  o f 
a n y  p e r s o n ,  i n c l u d i n g  a c h i l d ,  w o u l d  c o n t i n u e  to be p u n i s h a b l e  
as S e x u a l  A s s a u l t  in t h e  F i r s t  D e g r e e ,  an u n c l a s s i f i e d  f e l o n y .

A S  1 1 . 4 1 . 4 3 6 ,  S e x u a l  A b u s e  o f  a M i n o r  in t h e  S e c o n d  D e g r e e .

T h i s  s e c t i o n  c r e a t e s  a n e w  c l a s s i f i c a t i o n  o f  c r i m e ,  
S e x u a l  A b u s e  o f  a M i n o r  in t h e  S e c o n d  D e g r e e .  It i n c l u d e s  a l l  
t h r e e  t y p e s  of  c o n d u c t  n o w  p r o h i b i t e d  in the S e x u a l  A b u s e  o f  a 
M i n o r  s t a t u t e  (AS 1 1 . 4 1 . 4 4 0 ) ,  b u t  r a i s e s  the c l a s s i f i c a t i o n  of 
the c r i m e  f r o m  a C to a B f e l o n y  level. In s u b s e c t i o n  (a) (1)
the r e q u i r e m e n t  t h a t  t h e  d e f e n d a n t  be a t  l e a s t  t h r e e  y e a r s
o l d e r  t h a n  t h e  v i c t i m  h a s  b e e n  added. T h i s  l a n g u a g e  w o u l d  
e x e m p t  f r o m  p r o s e c u t i o n  t h o s e  t e e n a g e r s  w h o  h a v e  c o n s e n s u a l  
s e x u a l  r e l a t i o n s  w i t h  o t h e r  t e e n s  n e a r  t h e i r  o w n  a g e  (a 17- 
y e a r - o l d  b o y  a n d  his 1 5 - y e a r - o l d  g i r l f r i e n d ,  f o r  e x a m p l e ) .

P a r a g r a p h  3 c r e a t e s  a n e w  o f f e n s e  to a d d r e s s  an o m i s ­
sion  in e x i s t i n g  law. U n d e r  c u r r e n t  law, s e x u a l  c o n t a c t  b y  a 
p a r e n t  or g u a r d i a n  w i t h  h i s  o w n  c h i l d  is a c r i m e  o n l y  if t h e  
c h i l d  is u n d e r  13 (a c l a s s  C felony) or u n d e r  16 (a c l a s s  A 
m i s d e m e a n o r ) .  F o n d l i n g  of a c h i l d ' s  g e n i t a l s  o r  b r e a s t s  b y  a 
p a r e n t  is a s e r i o u s  v i o l a t i o n  o f  the t r u s t  a n d  a u t h o r i t y  r e l a­
t i o n s h i p s  w i t h i n  a f a m ily, a n d  is o f t e n  t h e  p r e c u r s o r  of a m o r e
s e r i o u s  a s s a u l t .  E x i s t i n g  l a w  in this a r e a  is n o t  s u f f i c i e n t l y
s e r i o u s  n o r  c o m p r e h e n s i v e .  T h i s  p r o v i s i o n  e x t e n d s  the p r o t e c­
tio n  of t h e  l a w  to a l l  c h i l d r e n  u n d e r  age 18, a n d  r a i s e s  t h e  
c l a s s i f i c a t i o n  of the c o n d u c t  to a B f e l o n y  level, p u n i s h a b l e  
by  up  to t e n  y e a r s  in p r i s o n .

AS 1 1 . 4 1 . 4 3 8 ,  S e x u a l  A b u s e  o f  a M i n o r  in the T h i r d  D e g r e e .

T h i s  s e c t i o n  c r e a t e s  a n e w  c l a s s i f i c a t i o n  of o f f e n s e  
e n t i t l e d  S e x u a l  A b u s e  of  a M i n o r  in the T h i r d  D e g r e e .  B a s i ­
cally ,  th i s  is the c u r r e n t  C o n t r i b u t i n g  to the D e l i n q u e n c y  o f  a 
M i n o r  s t a t u t e  (AS 1 1 . 5 1 . 1 3 0 ( a ) ( 4 ) )  r a i s e d  f r o m  its p r e s e n t  
c l a s s i f i c a t i o n  as an A m i s d e m e a n o r  to a c l a s s  C f e l o n y  le v e l .  
C l a s s  C f e l o n i e s  are p u n i s h a b l e  by up to five y e a r s  in p r i s o n .

T h e  c o n t r i b u t i n g  s t a t u t e  n o w  a p p l i e s  to d e f e n d a n t s  
w h o  are ,19 y e a r s  of a g e  or  o l d e r .  T h e  t h r e s h o l d  a g e  in t h i s  
p r o v i s i o k  h a s  b e e n  d r o p p e d  to 16 to  be,/' c o n s i s t e n t  w i t h  the 
o t h e r  s e x u a l  a b u s e  p r o v i s i o n s ,  b u t  the r e q u i r e m e n t  t h a t  t h e r e  
be at l e a s t  a t h r e e  y e a r  a g e  d i f f e r e n c e  b e t w e e n  the d e f e n d a n t  
and the v i c t i m  e x c l u d e s  c o n s e n s u a l  s e x u a l  c o n t a c t  b e t w e e n  t e e n­
ag e r s  of a p p r o x i m a t e l y  the s a m e  age.



S e c t i o n  3. A S  1 1 . 4 1 . 4 4 0 ,  S e x u a l  A b u s e  of a M i n o r  in t h e  F o u r t h  
D e g r e e .

T h i s  s e c t i o n  c r e a t e s  a n e w  p r o v i s i o n  to a d d r e s s  a 
p r o b l e m  w h i c h  h a s  a r i s e n  u n d e r  t h e  p r e s e n t  s e x u a l  a s s a u l t  laws. 
V i r t u a l l y  a l l  o f  the s t a t u t e s  w h i c h  d e a l  w i t h  s e x u a l  o f f e n s e s  
a g a i n s t  c h i l d r e n  r e q u i r e  that the a c t o r  be  16 y e a r s  of a g e  or 
o l d e r .  U n f o r t u n a t e l y ,  p r o s e c u t o r s  a n d  s o c i a l  w o r k e r s  h a v e  d i s­
c o v e r e d  n u m e r o u s  i n s t a n c e s  w h e r e  an o l d e r  c h i l d  h a s  s e x u a l l y  
m i s t r e a t e d  a m u c h  y o u n g e r  ch i l d ,  o f t e n  while; " b a b y s i t t i n g "  t h e  
y o u n g e r  chi l d .  T h i s  s e c t i o n  p r o h i b i t s  all s e x u a l  c o n t a c t  or 
p e n e t r a t i o n  b e t w e e n  a c h i l d  u n d e r  16 a n d  a n o t h e r  c h i l d  w h o  is 
t h r e e  o r  m o r e  y e a r s  y o u n g e r ,  a n d  m a k e s  s u c h  c o n t a c t  a c l a s s  A  
m i s d e m e a n o r .

T h e  t h r e e  y e a r  age d i f f e r e n c e  r e q u i r e m e n t  is i n c l u d e d  
to e n s u r e  t h a t  a c h i l d  w h o  e n g a g e s  in s e x u a l  p l a y  w i t h  a n o t h e r  
c h i l d  o f  a p p r o x i m a t e l y  the s a m e  a g e  m a y  n o t  be c h a r g e d  w i t h  a 
cr i m e .  S u c h  b e h a v i o r  may, in s o m e  c i r c u m s t a n c e s ,  b e  c a u s e  for  
p a r e n t a l  c o n c e r n ,  b u t  it is n o t  g e n e r a l l y  c o n s i d e r e d  a p p r o p r i­
a t e  or u s e f u l  t o  c l a s s i f y  it as a cr i m e .  T h e  p u r p o s e  of m a k i n g  
it a m i s d e m e a n o r  for a c h i l d  to p r e y  u p o n  a m u c h  y o u n g e r  c h i l d  
is to e s t a b l i s h  the v i o l a t i o n  of a l a w  w h i c h  w o u l d  a l l o w  i n t e r­
v e n t i o n  by t h e  j u v e n i l e  c o u r t s  or  s o c i a l  s e r v i c e  w o r k e r s .  T h i s  
i n t e r v e n t i o n  c o u l d  be i m p o r t a n t ;  s t u d i e s  of a d u l t  s e x u a l  o f ­
f e n d e r s  i n d i c a t e  t h a t  m a n y  c o n v i c t e d  o f f e n d e r s  b e g a n  to c o m m i t  
s e x u a l  a s s a u l t s  in t h e i r  e a r l y  t e e n  y e a r s .  E a r l y  i d e n t i f i c a­
t i o n  and t r e a t m e n t  of j u v e n i l e  s e x u a l  o f f e n d e r s  m a y  u l t i m a t e l y  
d e c r e a s e  the n u m b e r  of a d u l t  o f f e n d e r s .

S e c t i o n  4. A S  1 1 . 4 1 . 4 6 0 ,  I n d e c e n t  E x p o s u r e .

T h i s  s e c t i o n  c r e a t e s  a n e w  c r i m e  e n t i t l e d  I n d e c e n t  
E x p o s u r e ,  w h i c h  is the i n t e n t i o n a l  e x p o s u r e  of a p e r s o n ’s g e n i­
tals, b u t t o c k ,  a n u s  or f e m a l e  b r e a s t  to a n o t h e r  p e r s o n  w i t h  
r e c k l e s s  d i s r e g a r d  for the o f f e n s i v e ,  i n s u l t i n g  or f r i g h t e n i n g  
e f f e c t  th a t  t h e  e x p o s u r e  t h a t  m i g h t  h a v e  on the o t h e r  p e r s o n .  
U n d e r  c u r r e n t  l a w  this c o n d u c t  is D i s o r d e r l y  C o n d u c t ,  a c l a s s  13 
m i s d e m e a n o r  o f f e n s e  w i t h  a m a x i m u m  p e n a l t y  of cen d a y s  in jail.

S o m e  r e c e n t  s t u d i e s  i n d i c a t e  t h a t  it is n o t  u n c o m m o n  
f or sex o f f e n d e r s  to b e g i n  t h e i r  a s s a u l t i v e  b e h a v i o r  by e x p o s­
ing t h e m s e l v e s  to y o u n g  c h i l d r e n ,  a n d  to g r a d u a l l y  i n c r e a s e  the 
s e r i o u s n e s s  of t h e i r  c o n d u c t  to s e x u a l  c o n t a c t  or  p e n e t r a t i o n .  
C u r r e n t  law t r e a t s  s e x u a l  e x p o s u r e ,  e s p e c i a l l y  to y c u n g  c h i l­
dren,  m u c h  t o o  l e n i e n t l y .  T h i s  s e c t i o n  r a i s e s  the c l a s s i f i c a­
tio n  of  I n d e c e n t  E x p o s u r e  to an A  m i s d e m e a n o r  l e v e l  ( m a x i m u m  
s e n t e n c e  of o n e  year) if the o b j e c t  of the e x p o s u r e  is a c h i l d  
u n d e r  the a g e  of 16. T h e  o f f e n s e  r e m a i n s  a B m i s d e m e a n o r  
( m a x i m u m  s e n t e n c e  of 90 d a y s  in jail) if the w i t n e s s  to the 
e x p o s u r e  is an adult.
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S e c t i o n  5. A S  1 1 . 4 1 . 4 7 0 ,  D e f i n i t i o n s .

T h i s  s e c t i o n  a m e n d s  the d e f i n i t i o n  of " w i t h o u t  c o n­
sen t "  to r e m o v e  the r e q u i r e m e n t  t h a t  t h e  d e a t h  o r  k i d n a p p i n g  
w i t h  w h i c h  t h e  d e f e n d a n t  t h r e a t e n s  t h e  v i c t i m  be " i m m i n e n t " .  
T h r e a t s  t o  i n f l i c t  h a r m  of  t h i s  m a g n i t u d e  a r e  i n h e r e n t l y  c o e r­
cive,  a n d  t h e  p r o s e c u t i o n  s h o u l d  n o t  h a v e  to p r o v e  e x a c t l y  w h e n  
t h e  d e f e n d a n t  i n t e n d e d  to c a u s e  t h e  d e a t h  o r  k i d n a p p i n g .  A  
t h r e a t e n e d  p h y s i c a l  i n j u r y  m u s t  s t i l l  b e  " i m m i n e n t "  t o  fit 
w i t h i n  t h e  d e f i n i t i o n .

S e c t i o n  6. AS  1 2 . 1 0 . 0 2 0 ,  S p e c i f i c  T i m e  L i m i t a t i o n .

T h i s  s e c t i o n  c r e a t e s  an e x c e p t i o n  to t h e  g e n e r a l  f i v e  
y e a r  s t a t u t e  o f  l i m i t a t i o n s  for p r o s e c u t i o n  for a c r i m e  
(AS 1 2 . 1 0 . 0 1 0 ) .  If the five y e a r  l i m i t a t i o n  p e r i o d  h a s  
e x p i r e d ,  t h i s  p r o v i s i o n  w o u l d  a l l o w  p r o s e c u t i o n  for a s e x u a l  
o f f e n s e  a g a i n s t  a c h i l d  to be c o m m e n c e d  w i t h i n  o n e  y e a r  a f t e r
the c h i l d  r e a c h e s  t h e  age of 16, o r  r e p o r t s  t h e  c r i m e  to a l a w
e n f o r c e m e n t  o f f i c e r ,  w h i c h e v e r  o c c u r s  f i r s t .  In no c a s e  w i l l  
the p e r i o d  o f  l i m i t a t i o n  b e  e x t e n d e d  b y  m o r e  t h a n  fi v e  y e a r s ,  
h o w e v e r .

T h i s  c h a n g e  is n e c e s s a r y  b e c a u s e  s e x u a l  o f f e n s e s  
a g a i n s t  y o u n g  c h i l d r e n  ( e s p e c i a l l y  i n t r a f a m i l i a l  abuse) are 
f r e q u e n t l y  n o t  d i s c o v e r e d  u n t i l  the c h i l d  r e a c h e s  s u f f i c i e n t  
m a t u r i t y  to r e a l i z e  the w r o n g f u l n e s s  of  t h e  c o n d u c t  a n d  to 
i d e n t i f y  t h o s e  a d u l t s  to w h o m  the c o n d u c t  m a y  s a f e l y  b e  
r e p o r t e d .  A  c h i l d  of 12, 13 o r  14 w i l l  o f t e n  r e p o r t  for the 
f i r s t  t i m e  s e x u a l  a b u s e  w h i c h  h a s  b e e n  o c c u r r i n g  s i n c e  he o r  
she w a s  4 o r  5 y e a r s  old. W h i l e  the m o s t  r e c e n t  a s s a u l t s  m a y  
be p r o s e c u t e d ,  t h e s e  o f f e n s e s  m a y  b e  c l a s s i f i e d  as less s e r i o u s  
t h a n  the e a r l i e r  ones, b e c a u s e  of the c h i l d ' s  o l d e r  age. In 
t h o s e  s i t u a t i o n s  w h e r e  t h e  s e x u a l  a b u s e  h a s  be ^n a c o n t i n u i n g  
c o u r s e  of conduct: w h i c h  s p a n s  s e v e r a l  y e a r s  o f  a c h i l d ' s  l i f e
t h e  t r i e r  o f  f a c t  s h o u l d  be  e n t i t l e d  to r e a c h  a n d  c o n s i d e r  all
a s p e c t s  o f  t h e  a d u l t ' s  c o n d u c t .

S e c t i o n s  7 a n d  8. AS  0 1 . 0 5 . 0 3 1 ( c ) ,  U s e  o f  P e r s o n a l  P r o n o u n s .

In 1982 the l e g i s l a t u r e  p a s s e d  ch. 58, S L A  1982, 
w h i c h  r e q u i r e d  the r e v i s o r  of s t a t u t e s  to a l t e r  the l a n g u a g e  o f  
s t a t u t e s  to a v o i d  the u s e  of p e r s o n a l  p r o n o u n s  d e n o t i n g  m a s c u ­
lin e  or  f e m i n i n e  g e n d e r .  T h e s e  c h a n g e s  a r e  to be m a d e  b o t h  
w h e n  n e w  l a w s  a r e  e n a c t e d ,  a n d  w h e n  the p r i n t e d  p a m p h l e t s  of 
s t a t u t e s  a r e  s c h e d u l e d  for r e p r i n t i n g .  T h i s  d i r e c t i v e ,  as it 
a p p l i e s  to t h e  c r i m i n a l  code, is m e r e l y  a m a t t e r  of form, as 
a l l  c r i m i n a l  laws, i n c l u d i n g  t h o s e  r e l a t i n g  to s e x u a l  a s s a u l t  
and s e x u a l  a b u s e  of a m i n o r ,  a r e  "sex n e u t r a l . "  See A S  0 1 . 1 0 . -  
050 a n d  t h e  L e g i s l a t i v e  C o m m e n t a r y  to the C r i m i n a l  Code.

- 4 -



In m a n y  c r i m i n a l  s t a t u t e s ,  i n c l u d i n g  s o m e  a m e n d e d  in 
t h i s  b ill, t h e  c o m p l e t e  e l i m i n a t i o n  of t h e  u s e  of  p e r s o n a l  p r o­
n o u n s  c a n n o t  be  a c c o m p l i s h e d  w i t h o u t  r e w r i t i n g  the s t a t u t e s .  
T h i s  r e w r i t i n g  r a i s e s  the p o t e n t i a l  for u n i n t e n t i o n a l  a l t e r a­
t i o n  of t h e  m e a n i n g  of a p r o v i s i o n  a n d  a c h a n g e  in t h e  w a y  the  
l aw is i n t e r p r e t e d  b y  a c o u r t .  T h e r e  is a w e l l  e s t a b l i s h e d  
r u l e  of s t a t u t o r y  i n t e r p r e t a t i o n  (called t h e  " r u l e  of lenity") 
w h i c h  e s t a b l i s h e s  t h a t  a n y  a m b i g u i t y  in a c r i m i n a l  s t a t u t e  m u s t  
be c o n s t r u e d  a g a i n s t  the s t a t e  a n d  in f a v o r  of the d e f e n d a n t .  
C r i m i n a l  s t a t u t e s  are al s o  s u b j e c t  to c o n s t i t u t i o n a l  c h a l l e n g e  
o f  t h e  s t a t u t o r y  l a n g u a g e  is v a g u e ,  o r  f a i l s  t o  g i v e  c l e a r  
n o t i c e  of w h a t  c o n d u c t  is p r o h i b i t e d .

B e c a u s e  the e l i m i n a t i o n  o f  persoi al p r o n o u n s  a c c o m­
p l i s h e s  n o  s u b s t a n t i v e  p u r p o s e  (the c o d e  is a l r e a d y  sex 
n e u t r a l ) , a n d  m a y  c a u s e  o b s c u r i t y  or a m b i g u i t y  in the s t a t u t o r y  
.'Language w h i c h  c o u l d  h a m p e r  t h e  e f f e c t i v e  e n f o r c e m e n t  of the 
laws, s e c t i o n s  7 and 8 of the b i l l  a m e n d  t h e  l a w  to a l l o w  the 
c o n t i n u e d  u s e  of p e r s o n a l  p r o n o u n s  in T i t l e s  11 a n d  12, the  
C r i m i n a l  L a w  a n d  C r i m i n a l  P r o c e d u r e  Co d e s .

S e c t i o n  9. A S  1 8 . 6 6 . 9 0 0 ( 6 ) ,  D e f i n i t i o n s

T h i s  s e c t i o n  a m e n d s  t h e  d e f i n i t i o n  of " s e x u a l  
cissault" as u s e d  in the v i o l e n t  c r i m e s  c o m p e n s a t i o n  l a w  to i n­
c l u d e  the c r i m e  of U n l a w f u l  E x p l o i t a t i o n  o f  a M i n o r  (making
c h i l d  p o r n o g r a p h y ) .  It a l s o  d e l e t e s  a r e f e r e n c e  to A S  1 1 . 5 1 . -
3 3 0 ( a ) ( 4 ) ,  w h i c h  is r e p e a l e d  b y  this bill. T h e  c o n t e n t  of t h a t
s t a t u t e  h a s  b e e n  i n c l u d e d  in the n e w  AS  1 1 . 4 1 . 4 3 8 .

£ e c t i o n  10. Repeal ed s e c t i o n s .

T h i s  s e c t i o n  r e p e a l s  t h o s e  s t a t u t e s  w h o s e  c o n t e n t  has 
b e e n  i n c o r p o r a t e d  into the p r o v i s i o n s  d i s c u s s e d  above.
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C O M M E N T A R Y  A N D  S E C T I O N A L  A N A L Y S I S  
F O R  C S S B  74 (JUDICIARY)

S e c t i o n  1. A S  1 1 . 4 1 . 4 2 0 ,  S e x u a l  A s s a u l t  in the S e c o n d  D e g r e e .

T h i s  s e c t i o n  d o e s  two t h i n g s .  It a m e n d s  t h e  c u r r e n t  
S e x u a l  A s s a u l t  in t h e  S e c o n d  D e g r e e  s t a t u t e  to d e f i n e  t h e  c r i m e  
as " s e x u a l  c o n t a c t  w i t h  a n o t h e r  p e r s o n  w i t h o u t  c o n s e n t  o f  t h a t  
p e r s o n . "  T h e  a m e n d e d  l a n g u a g e  is c o n s i s t e n t  w i t h  t h a t  u s e d  in 
the S e x u a l  A s s a u l t  in t h e  F i r s t  D e g r e e  s t a t u t e ,  w h i c h  p r o h i b i t s  
s e x u a l  p e n e t r a t i o n  w i t h o u t  c o n s e n t .  U n d e r  t h e  c u r r e n t  S e x u a l  
A s s a u l t  in t h e  S e c o n d  D e g r e e  law t h e  p r o s e c u t o r  m u s t  p r o v e  t h a t  
t h e  v i c t i m  w a s  " c o e r c e d "  to s u b m i t  to the s e x u a l  c o n t a c t  b y  the 
e x p r e s s  o r  i m p l i e d  t h r e a t  of i m m i n e n t  d e a t h ,  i m m i n e n t  p h y s i c a l  
in j u r y ,  o r  i m m i n e n t  k i d n a p p i n g .  T e c h n i c a l l y ,  if a d e f e n d a n t  
p h y s i c a l l y  f o r c e s  a p e r s o n  to h a v e  s e x u a l  c o n t a c t  w i t h  him, 
r a t h e r  t h a n  c o e r c i n g  the v i c t i m  t h r o u g h  the u s e  o f  t h r e a t s ,  the 
d e f e n d a n t  h a s  n o t  c o m m i t t e d  S e x u a l  A s s a u l t  in t h e  S e c o n d  
D e g r e e .  T h e  a m e n d e d  l a n g u a g e  e s t a b l i s h e s  t h a t  a n y  s e x u a l  c o n­
t a c t  w i t h  a p e r s o n  w i t h o u t  th a t  p e r s o n ' s  c o n s e n t  is a c l a s s  B 
f e l o n y .

T h e  s e c o n d  c h a n g e  w h i c h  t h i s  s e c t i o n  m a k e s  is to 
r a i s e  t h e  c u r r e n t  c l a s s  C f e l o n y  o f f e n s e  of S e x u a l  A s s a u l t  in 
t h e  T h i r d  D e g r e e ,  p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is s u f f e r i n g  
f r o m  a m e n t a l  d e f e c t  or  is i n c a p a c i t a t e d ,  to S e x u a l  A s s a u l t  in 
t h e  S e c o n d  D e g r e e ,  a c l a s s  B f e l o n y  ( p u n i s h a b l e  by u p  to ten  
y e a r s  in p r i s o n )  . T h e  l a n g u a g e  d e s c r i b i n g  the c r i m e  h a s  not  
b e e n  a l t e r e d .

S e c t i o n  2. T h i s  s e c t i o n  a d d s  four n e w  s t a t u t e s  to t h e  C r i m i n a l  
C o d e ,  as d e s c r i b e d  be l o w .

AS  1 1 . 4 1 . 4 3 2 ,  S e x u a l  A b u s e  of a M i n o r  in the F i r s t  D e g r e e .

T h i s  s e c t i o n  c r e a t e s  a n e w  c l a s s i f i c a t i o n  o f  o f f e n s e ,  
S e x u a l  A b u s e  of  a M i n o r  in the F i r s t  D e g r e e .  T h e  s e c t i o n  p r o­
hi b i t s  a p e r s o n  16 y e a r s  of age or o l d e r  f r o m  e n g a g i n g  in 
s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is u n d e r  the a g e  o f  10. 
It a l s o  p r o h i b i t s  a p e r s o n  18 y e a r s  of a g e  or o l d e r  f r o m  e n g a g­
ing in s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  u n d e r  10 w h o  is e n ­
t r u s t e d  to t h e  a d u l t ' s  c a r e  by a u t h o r i t y  of law o r  is h i s  son  
o r  d a u g h t e r ,  i n c l u d i n g  i l l e g i t i m a t e  o r  a d o p t e d  c h i l d r e n  a n d  
s t e p c h i l d r e n .

U n d e r  c u r r e n t  law, s e x u a l  p e n e t r a t i o n  o f  a c h i l d  
u n d e r  a g e  13 (or u n d e r  age 18 if the a d u l t  is t h e  c h i l d ' s  
parent, o r  g u a r d i a n )  is c a l l e d  S e x u a l  A s s a u l t  in t h e  F i r s t  
D e g r e e ,  a n d  is an u n c l a s s i f i e d  felony. (See p r e s e n t  
AS  1 1 . 4 1 . 4 1 0 ( a ) ( 3 )  a n d  (4).) T h i s  b i l l  d i v i d e s  t h i s  c o n d u c t
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i n t o  t w o  o f f e n s e s  e n t i t l e d  S e x u a l  A b u s e  o f  a M i n o r  in t h e  F i r s t  
o r  S e c o n d  D e g r e e .  T h e  c l a s s i f i c a t i o n  of  the o f f e n s e  d e p e n d s  
u p o n  w h e t h e r  t h e  v i c t i m  is u n d e r  10 y e a r s  of age, o r  is age 10 
t h r o u g h  12. S e x u a l  A b u s e  of a M i n o r  in the F i r s t  D e g r e e  
( v i c t i m  u n d e r  a g e  10) is an u n c l a s s i f i e d  f e l ony. It c a r r i e s  a 
m a x i m u m  s e n t e n c e  of  up  to 30 y e a r s  in p r i s o n  a n d  a p r e s u m p t i v e  
t e r m  of e i g h t  y e a r s  u p o n  c o n v i c t i o n  f o r  a f i r s t  o f f e n s e .

A S  1 1 . 4 1 . 4 3 4 ,  S e x u a l  A b u s e  of a M i n o r  In the S e c o n d  D e g r e e .

A s  d i s c u s s e d  above, t h i s  s e c t i o n  c r e a t e s  a n e w  c l a s­
s i f i c a t i o n  o f  o f f e n s e ,  S e x u a l  A b u s e  o f  a M i n o r  in t h e  S e c o n d  
D e g r e e .  T h e  s e c t i o n  p r o h i b i t s  a p e r s o n  16 y e a r s  o f  a g e  or 
o l d e r  f r o m  e n g a g i n g  in s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is 
a g e  10, 11 o r  12. It a l s o  p r o h i b i t s  a p e r s o n  18 y e a r s  o f  a g e  
o r  o l d e r  f r o m  e n g a g i n g  in s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  age 
1 0 - 1 8  w h o  is e n t r u s t e d  to the a d u l t ' s  c a r e  b y  a u t h o r i t y  of law 
o r  is h i s  s o n  o r  d a u g h t e r ,  i n c l u d i n g  i l l e g i t i m a t e  o r  a d o p t e d  
c h i l d r e n  a n d  s t e p c h i l d r e n .

B a s i c a l l y ,  t h i s  p r o v i s i o n  t a k e s  a p o r t i o n  o f  the c o n­
d u c t  w h i c h  is c u r r e n t l y  l a b e l l e d  S e x u a l  A s s a u l t  in the F i r s t  
D e g r e e  ( p r e s e n t  A S  1 1 . 4 1 . 4 1 0 ( a ) ( 3 )  a n d  (4)) a n d  m o v e s  it to 
t h i s  n e w  s e c t i o n  e n t i t l e d  S e x u a l  A b u s e  of  a M i n o r  in t h e  S e c o n d  
D e g r e e .  T h e  c o n d u c t  is r e - c l a s s i f i e d  f r o m  an u n c l a s s i f i e d  to a 
c l a s s  A  f e l o n y  level; it c a r r i e s  a m a x i m u m  s e n t e n c e  o f  u p  to 20 
y e a r s  in p r i s o n ,  a n d  a p r e s u m p t i v e  t e r m  of f i v e  y e a r s  u p o n  c o n­
v i c t i o n  for a f i r s t  o f f e n s e .

It is i m p o r t a n t  to r e m e m b e r  t h a t  the f o r c i b l e  s e x u a l  
p e n e t r a t i o n  of  a n y  p e r s o n ,  i n c l u d i n g  a ch i l d ,  w o u l d  c o n t i n u e  to 
be p u n i s h a b l e  a s  S e x u a l  A s s a u l t  in t h e  F i r s t  D e g r e e ,  an  u n c l a s­
si f i e d  f e l o n y .

A S  1 1 . 4 1 . 4 3 6 ,  S e x u a l  A b u s e  of a M i n o r  in the T h i r d  D e g r e e .

T h i s  s e c t i o n  c r e a t e s  a n e w  c l a s s i f i c a t i o n  o f  cr i m e ,  
S e x u a l  A b u s e  o f  a M i n o r  in the T h i r d  D e g r e e .  It i n c l u d e s  all 
t h r e e  t y p e s  of c o n d u c t  n o w  p r o h i b i t e d  in the S e x u a l  A b u s e  of a 
M i n o r  s t a t u t e  (AS 1 1 . 4 1 . 4 4 0 ) ,  b u t  r a i s e s  the c l a s s i f i c a t i o n  of 
the c r i m e  f r o m  a C to a B fe l o n y  level. In s u b s e c t i o n  (a) (1) 
the r e q u i r e m e n t  th a t  the d e f e n d a n t  b e  at  l east f o u r  y e a r s  o l d e r  
th a n  the v i c t i m  h a s  b e e n  added. T h i s  l a n g u a g e  w o u l d  e x e m p t  
f r o m  p r o s e c u t i o n  t h o s e  t e e n a g e r s  w h o  h a v e  c o n s e n s u a l  s e x u a l  
r e l a t i o n s  w i t h  o t h e r  t e ens n e a r  t h e i r  o w n  a q e  (a 1 7 - y e a r - o l d  
b o y  and h i s  1 5 - y e a r - o l d  g i r l f r i e n d ,  for examj. J.e) .

P a r a g r a p h  3 c r e a t e s  a n o w  o f f e n s e  to a d d r e s s  an o m i s­
si o n  in e x i s t i n g  law. U n d e r  c u r r e n t  law, s e x u a l  c o n t a c t  by a 
p a r e n t  o r  g u a r d i a n  w i t h  his o w n  c h i l d  is a c r i m e  o n l y  if the
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