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e.rate’s independent role510 by ruling that warrants issued principally on an affi-
ant's conclusory allegations are insufficient.511 The Court has insisted that the
affiant piesent sufficient underlying circumstances so that the magistrate can
undertake his own assessment of probable cause.512

It would, therefore, be particularly wrong-headed to repeal the exclusionary
ruie in this area, especially since existing doctrine already requires deference to
th. magistrate's finding of probable cause. It appears that the exclusionary
rule, at little actual cost in lost evidence, is the mainspring of an effective war-
rant issuance system.

This list of typical fourth amendment violations could be extended. Never-
ihules.s. the point should be clear: The good faith exception would significantly
undermine a reasonably well-funcncning process for protection of fourth
.-.mcadment rights. Advocates of the exception, by and 'urge, err in consider-
ing ¢ v the specific deterrent impact of the exclusionary rule. They ignore the
othti processes by which the exclusionary rule, in several important ways, pro-
r..ucs our right “to be secure in [our] persons, houses, papers, and effects,
against unreasonable searches and seizures."

VI. The Good Faith Exception and the A ttack on the Fourth

Amendment

This article has demonstrated that the good faith exception, although osten-
sibly directed only at the exclusionary .ule, would operate to dilute substantive
fourth amendment rights. The Williams opinion reveals that this result may be
intentional. The court did not condemn (he exclusionary rule because m e
ineffective deterrent, but rathe: because it commands strict complian ,ih
constitutional standards that the court viewed to be incompatible with effe.uve
law enforcement.513 The court made this sentiment clear by quoting Judge
Clark’s dissent to the panel decision:

S10. See Aguilar v. Texas, 378 U S. at 111 (cour. at insist that magistrate perform neutral and
detached function).

M1 See Spinelli v. Uniicd States, 393 U.S. .it 416 (no probable cause when affiant offered no sup-
port for belief that informant reliable).

517 See Aguilar v, Texas. 378 U.S. at 114 (magistrate must be informed nf: (1) underlying circum-
v.arv.es indicating personal knowledge of informant, and |2) underlying circumstances indicating rclia-
bi.ib of informant)

'l See Untied States v Williams, 622 F 2d S'30. 543 (5th Cir. 1980) (en banc) (second majority
opinion| (exclusionary rule directly prevents "whole truth” from being told, thereby freeing guilty
criminals ind endangering society), cert. JemeJ. 449 U.S 1127 (1981).

The approach of the Williams court poignantly calls lo mind the contrary perspective adopted by
c.i.ce J.xksin in his di -ent in Harris v. United Slates. 331 U.S. 145 (1947). Confronted with a case
implicating the competing concerns of law enforcement efficiency and die preservation of coi.stitui-
donal 'safeguards Justice Jackson wrote:

|The: fourth amendment!, like each cf our constitutional guaranties |sic), often may alford a
shcl'cr for criminals But the forefathers thought this was not loo great a price to pay for that
decent privacy of home, papers and effects which is indispensable to individual dignity and
self-respect. They may have overvalued privacy, but | am not disposed to set their cornmanJ
at naught.

Id ar |913 (Jackson. J.. dissenting). Justice Jackson, however, was no friend of the exclusionary rule in
its application to the states. See Irvine v. California. ."47 U.S. 128, 136 (1954) (plurality opinion per
Jackson. J.) r'li)hat the rule of exclw'on and reversal results in the escape of guilty persons is more
capable of demonstration than that o deters invasions of right by the police™)
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If today’s ruling does serve as any son of deterrent, it may have the
deleterious eflbct of making the officer on the line ovtrcauiious to act
i:i a situation where proper and reasonable instinct tells him that the
activity he observes is criminal. If he hesitates to act lest he later be
criticized for denying to the process of justice evidence oi‘chjtc, .ve
have hindered, not furthered, the interests of justice.54

We have thus traveled some distance from where we were a decade ago. At
thal time, the debate centered on whether the benefit of the exclusionary rule—
the deterrence of police illegality—justified its costs to society—the suppres-
sion of evidence and the 'consequent loss of convictions. Critics of the rule
urged its abrogation because it had little evident effect on police behavior.515
Now. critics demand elimination of the rule precisely because it has succeeded
in restraining unlawful police conduct.516

Chief Justice Burger’s evolving position on the exclusionary rule traces this
shift in criticism. In his 197! dissent in Bivens r. Six Unknown Named Agents
of Federal Bureau of Narcotics,5,7 his first salvo against th: ride while sitting
on the Supreme Court, the Chief Justice questioned whether the exclusionary
rule actually deterred police misconduct. He acknowledged the need to ensure
"official observance of the law,"518 but insisted that “(sjome clear demonstra-
tion of the benefits and effectiveness of the exclusionary rule is required to
justify it in view of the high price it extracts from society— the release of count-
less guilty criminals.”519 Such a demonstration, he argued, had not been
made.520 Even so, Burger did not call for jettisoning the rule all at once. He
feared that eliminating the exclusionary rule, without an effective tort remedy
to replace it. would engender “the impression, however erroneous, that all con-
stitutional restraints on police had somehow been removed—thal ari open sea-
son on ‘criminals’ had been declared.""521 Accordingly, he urged Congress to
create tort remedies directly against the governm tana to overrule the exclu-
sionary rule through legislation.52

Six years later, in the absence of any legislative response to his invitation,

514, United Stales v. Williams, 522 F.2d 830, 842 (1980) (en banc) (second majority opinion) (quot-
,ng United Stales v. Williams, 594 E.2d S6, 97-98 (5th Cir. 1979) (Clark. J.. dissenting)), cert dented.
449 U.S. 1127 (1981) In a portion of his opinion thal the en banc coun did nut quote. Clark is even
more candid on this point; "Officer Markonni oid what any reasonable, practical olficcr -would have
considered the Ijw required him lo do, lie did what reasonable, practical citizens would expect hirn to
do " 594 F2d at 97. Thus, Judge Clark apparently endorses Agent Markonni’s action, even on the
..ssumpiion that it violated the defendant's lounh amendment rights. !J

>15. See note 103 supra (citing studies on effectiveness of exclusionary rule as .1 detcrrentl

516. See United Stales v. Williams, 594 F.2d 86, 97-98 (1979) (Clark. J.. dissenting) (exclusion of
evidence deters officers front acting when criminal activity observed), reit/, 622 F.2d 8.30 (1980) (en
banc), cert, denied. 449 U.S, 1127 (1981).

517 403 U.S. 38S (197i). The majority in linens ruled thal there as an implied a private cause of
action under the fourth amendment, and allowed the plaintiff lo seek damages against federal agents
who performed a warrantless search without probable cause. Id. at397, Chief Justice Jurgcr dis-
sented. arguing that creation of a damage remedy is a legislative act properly exercised only b\ Con-
gress, td at 411-|2 (Burger, C.J., dissenting).

518. td. at 414 (Burger, C.J.. dissenting).

519 td at 416.

520 Id. at 416 Burger noted thatno empirical evidence had been produced that would show that
ilte exclusionary rule actually deterred illegal conduct of law enforcement officials, td (citing Oaks,
supra note 103, at 667). -

S?|. Id. at 420-21.

522. td. at 422-23. Not surprisingly, a deafening silence followed.

1981]

Chief Justice Burger tc
he abandoned his Biw
the simultaneous abol
the exclusionary rule
enforcement. The Ch
create statutory' altern;
or on the public treast
serious crimes contint
exclusionary rule.""524
either to overrule the
alternative rer-;C,, 0
Only then, he predict!
injured by police “mi

Lately, the Chief Jt
amendment itself tha
now he criticizes the :
dards that he deems |
the majority's holdin
search a third person
Burger argued that th
the poiiceliad reason
his criticism as a fu
"[t]he Court's holdin
the judge-made cxcl
drancc on the alrcad;
Justice seems to reco;
other police officers |
that the majority an:
rule's costs.

Judge Malcolm W
triet of Colun bia Ci
through an attack or

523. 428 U.S. 465 (1976
tuniiy to litigate hit fuurth
denied td. at 494 The
habeas corpus relief wouh
and "freelmg| the tuilty "

524. 1d at 500-01 (Bur;
plausible prediction: it the
incentive that the cxclusio
see such legislation if ibai

525. td. at 501

526. Id

527. 4t4 U.S. 85 ||97»

<2s. Id. at 90. 96.

529 td. at 97-98 tBurc

530. td. at 97.

131 See Wilkct. Thet
(*978) (arguing fo: itaiui
and external control by c
Vale Kamisar. The oilic

Struggle io Stake the t'oi
\Y /1 the Exdu.ua



1951] Exclusionary Rule 159

Chief Justice Burger took a new tack. In his concurrence in Stone r. Powell.-li
he abandoned his Bivens argument for an effective ton remedy coupled with
the simultaneous abolition of the exclusionary rule. Instead. He claimed that
the exclusionary rule itself inhibited the development of alternative means of
enforcement. The Chief Justice maintained that "lljegislatures are unlikely to
create statutory alternatives, or impose direct sanctions on errant police officers
or on the public treasury by wr.y of ton actions so long as persons who commit
serious comes continue to reap the enormous and undeserved benefits of the
exclusionary rule.”52" Accordingly, Chief Justice Burger called for the Coun
either to overrule the exclusionary rule immediately, even ir. the absence of an
alternative remedy, or lo limit its scope to egregious, bad faith conduct.52%
Only then, he predicted, would Congress enact a statutory remedy for persons
injured by police “mistakes or misconduct.”52%6

Lately, the Chief Justice seems more troubled by the standards of the fourth
amendment itself than by the practical effectiveness of the exclusionary rule;
now he criticizes the rule for its ability to induce police compliance with stan-
dards that he deems too restrictive. In Ybarra r. 1llinois,i2~ he dissented from
the majority’s holding that police, when they arrive to execute a warrant to
search a third person, may not search bystanders without probable cause.528
Burger argued that the exclusionary rule should not have been applied because
the policehad reasonable suspicion to search the bystander.529 Yet he couched
his criticism as a further attack on the exclusionary rule. He claimed that
“(tjhc Conn’s holding is but another manifestation of the practical poverty of
the judge-made exclusionary iule . . . [and] operates as but a funhcr hin-
drance on the already difficult effort to police drug traffic."'530 Thus, the Chief
Justice seems to recognize that application of the exclusionary rule will compel
other police ollicers to conform to the substantive fourth amendment standards
that the majority announced, and ha counts this deterrent impact among the
rule's costs,

Judge Malcolm Wilkey, of the United States Court of Appeals for the Dis-
trict of Columbia Circuit, has similarly assailed fourth amendment standards
through an attack on the exclusionary rui?.53L In an article he wrote to cham-

523, 428 U.S. 465 (1976). The majority held that when the defendant has had a lull and lair oppor-
tunity to litigate his fourth amendment claim in siaie proceedings, federal habeas corpus revie* will be
denied. /./ at 494. The court reasoned that ihc increment il deterrence to state police iliai federal
habeas corpus relief would provide is not worth the cost to soviets in suppressing probative csidcnce
and "frec|ing] the guilty.” Id. ft 490, 495.

524 </, at 500-01 (liutger, C.J.. concurring) Another interpretation of these e-ents leads to a more
plausible prediction: if the legislatures are unwilling to enact a toil remedy wuh >omc teeth despite ihc
incentive that the exclusionary rule might then be abrogated, ilten t<is mere unlikely still dial we will
see such legislation if that incentive is removed.

525. Id. at 501.
m526. U.

527. 444 U S 85 (1979),

528 1J. at 90. 96.

529 Id. at 97-08 (Burger, C.J., with Illlackmun A Rehnquist. JJ , dissenting).

530 Id at 97

531 See Wilkey, The Exclusionary Rule: Why Suppress Valid Su.ti -ce . 5 it .uvrt.ftli 214. 230-31
(19"is) (arguing lor statutory alternative to exclusionary rule based .ron internaldiscipline hs police
and external control by courts or review hoard). This n one of a four-artuie exchange with Professo’
Yale Kamisar The other articles aie: Kamisar. The Excluiionurt Rule tr. //n.:'ic.tl Penptctne lhe
Struggle lo Moke the fourth Amendment More than tin "Empn die>ung." *2 JuviC.sTl uc 53' 11979),
Kamisar, Is the Exclusionary Rule an "lllogical™ or "Unnatural™ Interpret tttor ‘the Fourth intend-
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p:en the abolition of the rule. Judge Wilkey charged ‘.hat. among other things,
it impedes gun control by hampering the ability of police to conduct searches
on the street:

No matter how rigid the gun control law. no matter how illegal the
possession ... if the officer does not have what the American law
calls "probable cause to make a reasonable search under the Fourth
Amendment, if he goes ahead and makes the search, finds and confis-
cates the weapon, the evidence of that search and that weapon cannot
be introduced as evidence at trial. The result is. of course, thal the
man cannot be convicted of carrying a weapon illegally . . ..

Since criminals know the difficulties of the police in making a valid
search which will stand up under challenge at trial, a further result is
apparent—the criminals in America Jo carry guns.533

«In clfcct. Wilkey blames the exclusionary rule for preventing searches based on
less than probable cause.333 As noted by Professor Yale Kamisar, Wilkcy’s

ment’, 62 Judicature t6{197S! Wilkey, A Collfor Alternatives to the Exclusionary Rule: Let Congress
anil the Trial Courts Speak. 61 JUDICATURE 351 (I1T)).

532. Wilkev. The Exclusionary Rule: Why Suppress t'alnl Eut/encel. 62 Judicature 214. 22-1-25
(1979%) (emphasis in original) If criminals are insufficiently deterred from carrying guns, it surely must
be because they do not believe that their weapons arc likely to discovc'ed. Judge Wilkey's suggestion
that criminals will carry weapons, knowing that they might be setred. but calculating that a suppression
motion will later be gramed. seems simply unrealistic.

533 At one time, Wilkey proposed that instead of supprecs'ng unlawfullv-seired evidence ihe irtal
court should conduct a "mini-trial'* at ihe conclusion ol the criminal i iaf. At this "mini-trial,"" the
factfinder would determine whether the police officer had violated the fv'unli amendment and, if so.
impose a disciplinary penalty and award compensauon to the injured party 1J. at 231 Whether
Wilkey is sincere in wanting to deter .lolations ol the fourth amendment wuh an alternative remedy is
questionable for two reasons. Firs . Wilkey's professed support for an effective tort remedy is inconsis-
tent with his endorsement of police searches ""on the slightest suspicion ** If such an alternative remedy
worked, ‘ice would have great incentive to observe ihe probable cause standard to avoid personal
liability See notes 215-16 supra and accompanying test Thus, the increase in on-ilte-sireet searches
that V/ilkey has called for would not occur. Second, Wilkey’s prop sal fails to lake info account thal
juries are unlikely to return verdicts against individual polite oilier, i. After making such an observa-
tion. duel Justice Burger proposed that an administrative tribunal n igh! be belter suited to hear cl,"ms
against police officers. Bivens v. Sis Unknown Named Agents of Ret, era) Bureau of Narcotics, 403 U.S
388. 421-22 (1>71>(liutger. C.J.. dissenting) An e remedy w. uld only deier police officers if damages
were actually recovered for police misconduct.

iuugc Wilkey may now have abandoned Ins mini-trial proposal In his dissent in United Slates v
Ross, 655 i\2d 115") (D.C. Cir 1981) (cn banc), cert granted. .0 U.S LW 3278 (U.S. Oct. 13. 19M).
Wilkey expressed what he saw as another defect ol ihe'exclusior.itry rule it "diverts resources allocated
to the Vrimmnl justice system from ihe tnal of criminal., to the trial of ihe police.” Id, al 1205 tWilkes.
J.. dissenting (footnote omitted) The ntini-inal would result n precisely the same diversion, but alter
the defendant’s guilt or innocence was ascertained, rather than before

W.lkey cues a report prepared by the United States Comptfol'ct General reporting that **|A]bout one
ilurd of federal defendants going to irial file Fourth Amendment suppression motions, most of these
base formal hearings on these motions.” LI at 1205 n.154 (citing Uomi'Trollek Ginkkai hi iiii
United States, Impact hi tiif. Exclusionsrv Rule on Federal Criminal Prosecutions. Rep
No GOD-79-45 (April 19, 1979) [hereinafter Exclusionary Rule Piiortl)

B;ii Wilkey misuses bis source The thrust of the repoit is that ’lie drain of judicial resources is

modest indeed Eng to the United Stales Attorneys’ olliccs throughout the country that were
sutseyed, 29.8< ¢ m..ra. 1cases going to trial involved a search or tenure Inonly 105*7 of criminal
ciyscs going to in - td u  :-thiid of all cases where a search ot se.t/ure occurred, was a suppression

motion even tiled, 1 m isary Ruti, Report, supra, at 9 Titus Wilkey makes a threc-lold over-
‘latemcnt of the nuir.be; ... motions filed. Furthermore, in some sign .icant percentage of cases where j
motion is tiled, no heating is held Id. at 10 The report also showed dial onlv | 3rc ot ihc prosecutors’
lime was v|>cne on fourth amendment motions (although the ligutc is necessarily inexactl. U at 12, On
the question of the defendants’ benelitttng from lhe exclusionary rum. Ihc report conduJcd that lit a
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criticism is "'really an attack on the constitutional guaranty, not the exclusion-
ary rule.""5*4
Witlkey further laments fourth amendment restrictions on police conduct

when he speaks covetously of the in terrorem effect in foreign jurisdictions

ahere police can search virtually at.will:535 “The rule in other countries pro-
duces another salutary result: there is no widespread searching by the police.

It is not necessary, so long as the police have power to do it. with resulting

automatic conviction—and the criminals know the police have such power."-*3®
Despite Judge Wilkey's protestations to the contrary,537 this is an attack on the

limits that the founh amendment places on the police, rather than on the doc-
trine thal requires suppression of evidence when the police exceed those limits.

The recent criticism of the exclusionary rule that Burger and Will ey have
voiced, and which Williams in its own way exemplifies, is not new. The Sub-

ntere 134 of the cases utudied "was evidence excluded as a result of flung a fourth amendment mo-
tion." Id- n 11- The number acquitted as a result, although not susceptible to precise calculation, must
have been fewer still. See id at 13 (no certain way to determine whether madmissirdity of excluded
evidence proximate cause of acquual). Furthermore, inonly 0.44 of the cases ta which the prosecutors
declined to file charges wtre search or seizure problems the primary reason. U. at Id. This data v ild
.cent to suggest thal the costs to society of the exclusionary rule in terms of freeing th: guilts wouiu be
cancelled out by about a 14 increase in the efficiency of federal law enforcement ic:ncics.

st4 Kamisar. The Exclusionary Rule in Historical Perspective: The Struggle to Stake the Fourth
Amendment Yore than an Empty Blessing™. 62 Judicature 337. 343 t1979)VassaiLcg Wilkey's argu-
ment thai guns produced by search or frisk should be valid evidence).

535. Critics of the exclusionary rule often make much of the fact that the United States is one of very
few countries in the world with such a rule. See California v. Miniarcs. 4-0 US. 916. 919 x1970)
(Rehnquist, J.. with Burger. C.J.. dissenting from denial of stay) ("I feel morally certain that the United
Siates is the only nation in the world in which the most relevant, most competent evidence is
mechanically excluded *); Slone v. Powell. 928 U.S. 465. 499 (1976) (Burger, CJ.. concurring) (no evdu-
uonary rule in Emtland or Canada, whose couns are otherwise ""models of judicial decorum and fair-
ness'’) (quoting Oaks, supra note 103, a b69); Bivens v. Six Unknown Named Agents of Federal Bureju
of Narcotics, 4J3 U.S. 388. 4(5 (1971) (Burger. C.J., dissenting) (exclusionary rule is "unique io Ameri-
can jurisprudence™).

There are, however, ntanv reasons why an exclusionary rule is called for here, though not in oilier
common law countries See Sullzburg. supra note 44, at 193 n.299 (that other countries have not
adopted rule ""of no significance™ for tinned Slates; rule necessary here because of unique protections
o( lourth amendment) The United Slates has a more heterogeneous population than most developed
countries, which may well lessen citizen identification wuh the minority groups whose privacy is most
likely io be invaded by ihe jiolice; ii has an atavistic frontier tradition ihiit encourages public lawless-
ness. and it lacks a tradition of control of the police by the central government; a -istly disproportion-
ate number of illegal arrests and searches involve suspects of vietimless crimes, and our peculiarly
moralistic and puritanical system of criminal law is replete with such crimes, and. finally. Americans
mas be less willing than citizens of other countries to enforce coiisti uliomil privacy guarantees through
ihc political process Kaplan, supra note 131, at 1031.

"Two conclusions should stand without debate,” Professor Baade has written;

| ust, deliberate illegality as a mallei of policy, at |-ast as a large-scale pber:rtenon. is pecu-
liarly American Second, in ihe American milieu, the hallowed remedies of criminal or civil
liability, internal discipline, and reproof from the bench base proved io )e: illusory These
conclusions help explain ihe reluctance of oilier common law countries to follow American

authority on illegally obtained evidence also reveal the logic behi-J the \mcncan
exclusionary rule: walnut the rule the « ,.c has no sanction whates:r against police
illegality.

Baade. Ilhyalh Obtained Evidence in Omni J and Civil Cases A Comparatne Study ofa Classic Mis
march, 51 Tex L Rev 1325.1349 (1973).

536. Wilkey. Ihe Exclusionary Rule: 'Shy Suppress Valid Evidence?, 62 JUDICStUKK 214.225 (1978)
(emphasis in original).

5j7. See Wfikev t Callfor Alternators to the Exclusionary Rule, l.et Conytss and the Trial Courts
Speak, 62 Judo:ATI HE 351. 353-54 (1979) (discussing distinction between restrictions created by. fourth

amendment and by exclusionary rule).
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stantive requirements of the fourth amendment have previously been the real
target of barbs ostensiblv aimed only at the exclusionary rule. When Mapp
extended the exclusivity rule to the states. New York City Police Commis-
sioner Murphy complained that his police department now had to revamp its
training programs from top-io-bottom.538 Before Mapp, violations of the
founh amendment were of little moment in New York because illegally-seized

evidence was admissible under People v. Defore.539 As Commissioner Murphy
observed:

I can think of no decision in recent times in the field )f law enforce-
ment which had such a dramatic and traumatic effect is this . ... |
was immediately caught up in the entire program of reevaluating our
ptocedures which had foLlowed the Defore rule, and modifying,
amending, and creating new policies and new instructions for the im-

plementation of Mapp . . . . Retraining sessions had to be held from
the very lop administrators down to each of the thousands of foot
patrolmen > . . .}90

Of course, Mapp created no new doctrine for the police to "implement.” It
simply meant. lor the first time, that violations of rules that had in theory ap-
plied to the police all along would lead to unpleasant consequences. Commis-
ioncr Murphy’s comments suggest however, that it was not until the
exclusionary nile was applied in New York that the police paid any heed to the
founh amendment.

Examining the views of both Chief Justice Burger and Judge Wilkey sug-
gests that it is important to recognize when criticism of the exclusionary rulels
really an attack on the fourth amendment. The exclusionary rule has done
nothing to change the powers of the police or the rights of the citizenry. The
founh amendment sets these standards. The exclusionary rule simply declares
that evidence obtained in violation of these rights is not admissible at trial.

Conclusion

This article has demonstrated how the good faith exception will stifle the
development of founh amendment law by whatever couns adopt it. Slowing
the law development process will of itself lead to countless fourth amendment
violations that might otherwise have been prevented Furthermore, in the

5.'? See K.ims.ir, jupra note 40, ji 72 (quoting Murphy. Judicial Renew of Police Methods in /.on
Enforcement' The Problem of Compliance bv Police Departments, 44 Tex. L Rev. 930, 941 (1966)). See
ornerally, K.imi'.ar, On ihe Tactics of Police-Prosecution Oriented Critics ofthe Courts, 49 Corn L
Rev 430 (1964). Professor Karrm.ir reported that when the exclusionary rule was adopied in Califor-
nia in People v, Cahan, 44 Cat 2d 434, 252 P.2d 905 (155). the Chid of Police of Los Angeles seemed
to think that limitations on searches and seizures had just been invented ‘The actual commission pfa
senous cnminal olfcnse wiU not justify affirmative police action until such time as ihc police have
aimed themselves with sufficient information to constitute ‘probable cause." ** Kamisar, On the Tactics
of Police-Prosecution Oriented Critics of the Courts, 49 Coun. L Rev. at -441 (quoting Parker. The
Cahan Decision Made Life Easter for the Criminal, in X. Parker, Police 117 (Wilson ed 1957)) "As
lone as the Exclusionary' Rule is the law of California, your police will respect it and operate to the best

«of ir.nr abibtv within ihc framework of limitations imposed by that rule.” Id. (quoting Parker. The
March of Crime, in X. Parker. Police 131 (Wilson cd. 1957)).

5Yi 242 N Y. 13. 150 N.E. 585 ":926t. see note 5 sup

J40 Kamisar. supra note 40, at 72 (quoting Murphy, jadictal Renew of Police Methods in La* En-
forcement. The Problem of Compliance /> Police Departments, 44 Tnx. L. Rt:v 939, 941 (1966)).
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hands of a trial judge whc lacks enthusiasm for suppressing probative evi-
dence. the exception will provide a ready means to admit the evidence with
httle risk of reversal on appeal. Ultimately, and despite the Williams court’s
contrary protestations, adoption of the good faith exception could fore ver alter
the substantive content of the fourth amendment. It is easy to forget that wc
knew neither what the amendment meant nor what standards it set for law
enforcement, until courts set out to give it content in the course of deciding
when evidence should or should not be suppressed. With the Williams good
faith exception in effect, the lines that have been developed through years of
fourth amendment jurisprudence will soon blur. Courts will admit evidence
when the police have probable cause, or “something close to it.” or when it was
"reasonable” to dispense with a warrant, whether or not “technically” permis-
sible. The only question that courts will answer will come close to being
whether, in a given case, what the police did was “generally reasonable.” Even
if the more particular standards that the fourth amendment now sets continue
to exist in some way, ihe reasonableness question will be the only one worth
answering, because only that answer will carry any consequence.

If we do not place much value on the goal of regulating the police in an
ctfort to prevent violations of individual privacy, such an inquiry may have its
virtues. In that case, however, we should debate the reasonableness standard
on its merits. !i is unfortunate that the good faith exception may prove to be
something of a Trojan horse; in the guise of softening a sometimes harsh rem-
edy for violations of fourth amendment righ's, it may permanently alter the
definition of those rights. If that is what wc want, then perhaps it is what wc
deserve. But let us recognize what we are getting.
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Colorado Revised Statutes

-19/73 *
1952 CUMULATIVE SUPPLEMENT

16-3-308.- Evidence - admissibility - declaration of purpose. (1)’ Evidence
which is otherwise admissble in a criminal proceeding shall not be suppressed
by the trial court the court.determines that the evidence was seized by
a peace officer, as defined L section 1S-1-901 (3) (1), C R.S. 1973, as a result
of a good faith mistake or of a technical violation..s . .

(2) As used in subsection (1) of this section:-

(a) "Good faith mistake” means a reasonable judgmental error concern-
ing the existence of facts which if true would be sufficient to constitute prob-
able cause. ; .7

(b) "Technical violation™ means a reasonable good faith reliance upon
a statute which is later ruled unconstitutional, a warrant which is later invali-
dated due to a good faith mistake, or a court precedent which is later over-
ruled.

(3) Evidence which is otherwise admissible in a criminal proceeding and
which is obtained as a result of a confession voluntarily made in a
noncustodial setting shall not be suppressed by the trial court.

(4) It is hereby-declared to be the public policy of the state of Colorado
that when evidence is sought to be excluded from the trier of fact in a crimi-
nal proceeding because of the conduct of a peace officer leading to its discov-
ery, that it will be open to the proponent of the evidence to urge that -the
conduct in question was taken in a reasonable', good faith belief that it was
proper and in such instances the evidence .so discovered should not be kept
from the trier of fact if otherwise- admissible. This section is necessary to
identify the characteristics of evidence which will be admissible in a court
of law. This section does not address or attempt to prescribe court procedure.

4

.
Source: Added, L. 81, p. 922, § .
Law review s. For article, ""Colorado’s Good- "Good-Faith. Exception ‘to. the Exclusionary

Faith Exception lo. the Exclusionary Rule", Rule: The Fourth Amendment is No" a Techni-
see 11 Colo. Law. -110 (1982). For article, cality', see 11 Colo. Law. 70-1(1982).



If we want to reduce crime, we ought to admit all
the evidence into the trial—and punish the police
later if they obtained any of it illegally.

by Malcolm Richard Wilkey

Editor's note: Last August, Judicature pub-
lished Yale Kamisar's reply to critics of the
exclusionary rule entitled "Is the exclusion-
ary rule an 'illogical’ or 'unnatural® interpre-
tation of the Fourth Amendment?''. Kamisar
maintained that the rule is necessary to en-
sure the constitutional quarantce against un-
reasonable searches and seizures.

This month, Judge Malcolm Wilkey ar-
gues tliai the rule should be abolished. He
contends that it is simply a judge-made rule
of evidence, that it unjustly frees many crim-
inals, and that courts could find other ways
to deter police from violating Fourth
Amendment rights.

AL merica is now ready to confront frank-
ly and to examine realistically both the
achievements and social costs ol the policies
which have been so hopefully enacted in the
past 10 years. That reappraisal has made the
most headlines in regard to economic and
fiscal matters. It is imperative that this hon-
est reappraisal include the huge social costs
which American society—alone in the civil-
ized world—pays as a result of our unique
exclusionary rule of evidence in criminal
eases.

We can see that huge social cost most
clearly in the distressing rate of street
crimes—assaults and robberies with deadly

weapons, narcotics trafficking, gambling
and prostitution—which flourish in no small
degree simply because of the exclusionary
rule of evidence. To this high price we can
rightfully add specific, pernicious police
conduct and lack of discipline—the very
opposite of the objectives of the rule itself.

The questionable justification lor such a
rule is all the more apparent when we realize
that it represents, not a constitutional man-
date, but a policy choice by our Supreme
Court. The wisdom of this policy has caused
sharp and fundamental disagreement among
the Justices: most of the decisions since
Mapp in 1061 haxe been decided by only
one or two votes.1 Usually the people’s rep-
resentatives decide issues of public policy,
especially when those decisions require a
balancing of social values and the justices so
sharply disagree, but the choice of the exclu-
sionary rule as the only remedy for Fourth
Amendment violations has shut out all con-
sideration of alternatives, not only by the

federal government but also by the 50
states.*
Though scholars have been shedding

Some of llle idem that the author expresses here were
part of an earlier article he wrote for The II'nil Street
lounm/entitled "Why Suppress Valid hivideuce?" (Oc-
tober 7. 1077).

. \hwi> ¢. Ohio, tiitT (s, fi-l', (INC).

J. See "Time for a icappraisal™ on pane 221 of this
issue.
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more and more light on this problem/1few
people have considered the enormous social
cost of the exclusionary rule, and fewer stili

3. Chief Justice Burner's classic eloquent dissenting
opinion in Bivens v. Sis Unknown Federal Narcotics
Agents, -tt)3 U.S. 388. dIl (1971); Erwin N. C.riswold,
Search and Seizure: A Dilemma of the Supreme
Court (1975); Carl McGowan, lhdcniakinp and llie
Police, 70 Micii. L. Rev. 659 (1972); G. Marcus,
Police Power and Individual Freedom: The
Quest for Balance, Part Il. The Exclusionary
RULE. Chicago: .Udine, 1962; Dallin H. Oaks. SIndijinn
Ilic Exclusionartj Hole In Scorch and Seizure, 37 U. Gill.
L. Rf.v. 665(1970).

Also, Albert M. and Julia Carlson Rosenblatt, .1 Leptd
House of Cards, larPER's, July 1977; Steven R.
Schlesingcr, EXCLUSIONARY INJUSTICE; Tne PROB-
LEM of lllegally Obtained Evidence (1977);
James E. Spiotto, The Scorch anti Seizure Prohlcm-Tico
Approaches: The Canadian Tort Ih'incdy and the L"S.
Exclusionary Hide, 1J. POLICE HO.  Al). 36 (1973);
Law Reform Commission ol Canada. Rei'ori on Evi-
dence (1975); and the editorial pages ol TIHE Wall
Street Journal, July 12, 1971 ami October 7, 1977;
The Washington Star, July 7. 1975; amiThe Hous-
ton Post, November 15, 1977.

have thought about possible alternatives to
the rule. | propose to do both those things in
this article.

The rule’s mystique

What is the exclusionary rule? It is a judge-
made rule of evidence, originated in 1914 by
the Supreme Court in Works v. United
Slates,A which bars "the use of evidence
secured through an illegal search and sei-
7.ures It is not a rule requited by the
Constitution. No Supreme Court has ever
held that it was. As Justice Black once said,

[Tjlie Fourth Amendment does not itself contain

ol. 232 U.S. .383 (19LI). Fur clarity of analysis, |
prefer lo omit Hoyil v. United SRiles, 116 U.S. 616
(1886), which had its origin in statutory compulsory
sclf-ircmninalion, a violation of ihe Fifth Amendment,
and in which there was mi actual se_ ch and seizure hv
government agents. U'ecfcris aclear search and seizin™
violation ol the Fourth Amendment, with a holding ol
exclusion ol the evidence as a result.

5. Wolf v. Colorado, 338 U.S. 25. 28 (19-19).

Do other countries exclude illegally-seized evidence9

To my mind, one proof of the irrationality of
the exclusionary rule is that no other civi-
lized nation in the world has adopted it. li
there were merit in any of the grounds
advanced in support of the rule, at least one
other country somewhere would have emu-
lated our 65-vear-old example. All have
shunned it

As Chief Justice Burger pointed out:
"This evidentiary rule is unique to Ameri-
can jurisprudence. Although the English
and Canadian legal systems are highly re-
garded, neither has adopted our rule.”1 As
justice Frankfurter .(.mod 30 years ago: "Of
10 jurisdictions within the United Kinj dnm
and the British Commonwealth of Nt ions
which passed on the question, none has held
evidence obtained b\ an illegal search and
seizure as inadmissible.

1 Riven*, v. Six Unknown Federal Nannie s Agents,
*103 U.S at 115,
2. Wall v. (*‘nlmadii, 338 U S. al 30

210 Indicatnre/\ olinne lid, \iiinher 5/iViii einlier, li)~S

The leading case in the British Common-
wealth is Kurttmav. The Queen, which arose
from Kenya.3 In appealing the death sen-
tence, it was argued that the search, which
uncovered a knife and ammunition, was
illegal. In dismissing the appeal, the i’rivv
Council held, in Ihe words of Lord God-
dard, C.J., that

In their Lordships’ opinion, the test to be
applied in considering whether tlu* evidence is
admissible is whether it is relevant to the matters
in issue. If il is, it is admissible and the court is
not concerned with how the evidence was ob-
tained.'1

A century earlier an English judge put il
more laconically, “Il matters not how you
get it; il von steal it, it will still he admissi-
ble in evidence.”

1 Kiinimav. lhe Queen, 119551 A C. 197, 1 UIE.It.
236.

W Id. al 239.

5 Criimptnn, I, in It. Lealham 1186118 Cnx C.<! 198
*a 501.
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unreasonable searches and seizures."

'flit' greatest obstacle to replacing llie ex-
clusionary rule with a rational process,
which v ill both protect the citizenry h\
controlling the police and avoid rewarding
the criminal, is the powerful, unthinking
emotional attachment to the rule. The lvs-
tigue and misunderstanding of tin
causes not only mans ordinary citizet
also judges and lawyers to feel (not t-
that the exclusionary rule was enshri
the Constitution by the Founding Fa
and that to abolish it would do violent
the whole sacred Bill of Bights.7 They ap-

(&, Mapp v. Ohm. 307 U.S. M3, GGI-=if>2 (10(51)
(i tmcurring opinion).

7. “Among miiiic ol its ilcfencli’is, limvevur, llu; i X
I'liiMiinary rule .ismiiili'i the "talus ol dogma, of consti-
Itilioiial holy writ, so much so that they sometimes talk

The text on evidence most universally
used throughout the British Commonwealth
recognizes that evidence from confessions
will be excluded, but other evidence will be
allowed.

It may therefore he concluded that, under En-
glish law, illegally obtained evidence is admissi-
ble, provided it does not involve a reference to an
inadmissible confession of guilt, ami subject to
Ihe overall exclusionary discretion enjoyed [>vthe
judge at a criminal trial."

The rule in other countries—in England,
Canada, Germany and Israel, for example—
is that material evidence, ‘f it is probative
and authentic, comes in without regard to
whether it was obtained legally or illegally.
Two examples often cited in Anglo-
American legal writings are illustrative.

German law does not exclude illegally
obtained evidence, except il in the judge's
opinion it has been obtained by a serious
violation of fundamental rights. The nature
of the illegality which is alleged to have

(5. Cross on Evidence (3d Ed., 11X57). p. 2(57. See
discussion generally pp. 2fi(i-27(). ", .. (T|he English
iiulhorilies en llie admissibility of evidence procured in
cnnsctpieuce of an illegal search or other unlawful
acl . .. are uniformly in favor ol its reception although
there are mil many of (hem.” Id. at 2615.

pear totally nit.mare that the rule was not
cmploscd in C.S. courts during the lirst 125
years ol the Fourth Amendment, that it was
devised X\ the judiciurv in the assumed
absence ol anv other method ol controlling
the police, and that no other country in the
civilized world has adopted such a rule. (See
"Do other countries exclude illegally seized
evidence?" below.)

Realistically, the exclusionary rule can
probably never be abolished until Imtb the
e-sblic and the Supreme Court are satisfied

t there is available in our legal system a

numbly workable alternative. Unfortu-
elv, the converse may also lie true—we

. it there were mi deeent alternative. Vet the ancient
alternative, sanctinui'd by most state criminal codes
until 19(51, was (lie common law practice, still in force
in England and must cither English speaking jurisdic-
tions. Under commim law it was not deemed the duty of
the court to look into the provenance of evidence—mils
lo weigh its relevance and accuracy." TIIE W.vsuinc;-
ION S(All, editorial, p. t(i, July 7. 1975.

been committed is thus eval iated.7 Israeli
law condemns the exclusionary rule as use-
less and unjustified. As a more workable
alternative, if an illegal search occurs, the
court can charge the responsible individual,
convict hiin immediately, or send him to
another judge for trial, in a proceeding
roughly comparable to our contempt ac-
tions."

Although the law as declared by the Su-
preme Court of Canada is binding on all
courts in Canada, decisions of the English
House of Lords will ordinarily lie followed
by the Supreme Court of Canada, and hence
the British rule in Ktwmu represents the
Canadian law. The rule of Kurtima was
reaffirmed by the Canadian Supreme Court
in Ihginav. Wray?

The Court mailt; it clear . . . that the trial judg-
e's discretion does not extend to excluding evi-
dence obtained by unfair means where the proba-

tive value of such evidence is unimpeachable;
and that exclusion of evidence because unfairly

7. Clemens, 7'/n Kxclusinnnry Huh: Under Foreign
L.mtK (Vermont/(10(5 )52 J. tMILM. t.. C. A P. S. "277.

S. Cohn, Tin: lixr uslonanj Huh: Under Foreinn /..no.
isenir atHily (529 «him. E.c. \ s, 282

9. tIC.n.N." -25, 2-18 (1970).
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will never have any alternative in operation
until the rule is abolished. So long as we
keep the rule, the police are not going to
investigate and discipline their own men,
and thus sabotage prosecutions by invalidat-
ing the admissibility of vital ev'dence.

How the rule works

The impact of the exclusionary rule may not
be immediately apparent from the simple
phrase of the tIW/decision that it bars "the
use of evidence seized through an illegal
search and seizure.” It may help to consider
three examples to see how the excl usionary
rule needlessly frustrates police and prose-
cutors trying to do a very difficult job on the
streets of our cities.

In US. v. Montgomery? two police of-
ficers on auto patrol in a residential neigh-

8. 361 K 2<l 875 (D.C. Cir. 1D77>.

obtained has nothing lo do with securing a fair
tun! for the accused.10

The proposed Evidence Code of the Law
Reform Commission of Canada v mtnins a
proposed section "Exclusion Because of
Manner Evidence Obtained,” which pro-
vides:

15. (1) Evidence shall he excluded if il was
obtained under such circumstances that its use in
the proceedings would tend to bring the adminis-
tration of justice into disrepute. (2) In determing
whether evidence should be excluded under tins
section, all die circumstances surrounding the
proceedings and the manner in which the evi-
dence whs obtained shall he considered, ... 1

There follows an enumeration of the factors
for the court. If adopted, this would in part,
but in part only, change the rule of Reginav.
Wray toward what some consider the older
English common law rule.

But»!:: proposed Canadian change would
b- by no means an adoption of the U.S.
exclusionary rule. The commentary on the
proposed rule states Rutty:

), (ames Spintte. The Smirch mill Seizure
I’liiblein— iin 7 lie | iiihnliiin Fort Itemc-
iln mill (7» t".S. ilxcliiMiniiirii liulc, 1 J. l'oi.it r Sri. v
\ LWL

11 l.aw Itfloi in Cumin I->nin nf Canada, Hr.inill I'on
Kvin/.va; 22 1107.p).

21.*  Imliitiiiuti* \"uliinir )2, Smaller o/XtH'rnihi'f, 1U7S

hochood at 6 p.m. on a winter day saw
Montgomery driving his ear in a way that
suggested he was ™sizing up™ the area.
When they stopped and identified him, they
learned bv radio that an arrest warrant was
outstanding against him. Before taking him
into custody, the officers searched him for
weapons and found a ,3S caliber bullet in
bis pants pocket, magnum revolver loaded
with six rounds and an unregistered,
sawed-off shotgun with shells in the car.

A trial court convicted him of illegal pos-
session of firearms, but the Court of Appeals
(2-1) reversed, holding that no probable
cause existed for stopping Montgomery in
the first place, and that all evidence discov-
ered thereafter was the product of an illegal
search and seizure. Applying the exclusion-
ary rule, the court suppressed as evidence
the revolver and the sawed-off shotgun,

Section IS: Rules of Evidence are unlikely to
prove very effective in controlling police
behavior. . . . The extent of the section is not to
incorporate aa absolute exclusionary rule into
Canadian evidence law, but to give judges the
right in exceptional cases to exclude evidence
unfairly obtained, and thus restore what mail'-
believe to be the English common law discretion-
ary rule. , , .

The general tide of Section 15 governs
statements as well as material evidence. The
following section of the proposed code ex-
cludes statements obtained in a manner
which render:, them unreliable. Where cir-
cumstances render a statement unreliable,
but do not meet the strict standard of bring-
ing ’'the administration of jusiice in disre-
pute,” real evidence found as a result of this
statement is not ‘tainted,” and may not be
suppressed at trial.

Proposed Section 1(» would be a codifica-
tion ol present Canadian law and is directly
contra'., to ihe decision of the United States
Supreme Court in liroworv. Williams,\djus.
as Section 15 as well as present Canadian
law is directly contrary to Coolidge v. .Vcic
Hampshire.mM \l. R IP,

72, ni. il <il-Ikl
lit. 120 P §, ;)87 <1977,
[l 1200 P S 110 (M)71)
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‘Our way of supporting
the Constitution is not
to strike at the policeman
who breaks it but
to let off somebody else
who broke something else.’

John H. Wigmore

which made it impossible to convict Mont-
gomery or to retry the case.

Montgomery is an example of typical rou-
tine police work, which many citizens
would think of as needed reasonable effort
to prevent crime.0 But now look at U.S. v.
Willie Robinson,10 a similar ea  with a
different result. A policeman stopped Robin-
son for a minor traffic violation and discov-
ered that license bureau records indicated
his license was probably a forgery. Four
days later, the same officer spotted Robinson
about - a.m. and arrested him for driving
with a forged credential.

Since police regulations required him to
take Robinson into custody, the officer
began a pat down or frisk for dangerous
weapons. Close inspection of the cigarette
package in the miter pocket of the man’s
jacket revealed heroin. Robinson was con-
victed of heroin possession but the Court of
Ap reals held 5-1 that, in light of Ihc exclu-
sionary rule, the search ol Robinson was
illegal and the heroin evidence must be
suppressed. The Supreme Court reversed,
holding that probable cause existed for the
search, the evidence was legally obtained.

9, Compare funner Sulii‘itor General Griswold's
principle oil seeking certiorari: "If tile police officer
tided decently, and if lie did what sou would expect a
Hood careful conscientious police oliicer to do under the
circumstances, then he should In- supported.” Gris-
wolrl, ur/rrrr n. 1}, al 57-58.

. 11 US. 218 (1973), rewrung 171 I'2d 1082
119° 2). .S'cfcomments hv Criswold, wil/irrru. 3, at 54-07.

and i! could be offered in evidence, ihe
High Court reinstated the original convic-
tion.

This is one search and seizure case which
turned out, in my vuew, co’rectK. But it look
a I-.S. District Court suppression hearing, a
2-1 panel decision in the Court of Appeals, a
5-4 decision in the court en bone, and a 5-3
decision of the Supreme Court to confirm
the validity of the on-the-spot judgment of a
lone police officer exercised at 2 a.m. on a
Washington .Street—five years and eight
months earlier.

In Coolidge v. New Hampshire,” a 14-
year old girl was found with her throat slit
and a bullet in her bead eight days after she
bail disappeared. Police contacted the wife
of a suspect whose car was like one seen
near the crime, and she gave them her hus-
band’s guns. Tests proved that one of the
weapons had fired the fatal bullet.

Invoking his statutory authority, the attor-
ney general of the state isstied a warrant for
the arrest of the suspect and the seizure of
his car. Coolidge u as captured and convict-
ed. But the Supreme Court reversed the
conviction on the grounds that the warrant,
was defective, the search of the auto unrea-
sonable and vacuum sweepings from the
auto (which matched the victim's clothing)
were inadmissible. Why? Because the attor-
ney general who issued the warrant had
personally assumed direction of the investi-
gation and thus was not a “neutral and
detached magistrate."

Observe that here the conviction was re-
versed because of a defect in the warrant,
not because of any blunder. Errors of law
by either the attorney preparing the affidavit
and application for the wurrari or the mag-
istrate ui issuing the warrant frequently
invalidate the entire search that the police
officers make, relying in good faith on the

11 103 U.S. -M3 (1971). Conyiare (‘<>nlhigc with tin*

mine reeenl Brewer v Williams. -130 U.S. 387 (1977°,
which was ail exclusionary rule ease under the Sixth
Amendment right In enunscl, The Supreme Court held
5-4 that tile prisoner's Sixth Amendment unlit to coun-
sel was violated, the ennfesxini: was thus illegally
obtained, tlii' evidence of location ol the murdered
girl's Imily was thus tainted because il was derived from
the illegal confession, anil the exclusionary rule would
exclude Ihe evidence ol the prisoner's statements and
the location of the hotly



warrant; those errors cause the suppression
of the evidence and the reversal of the con-
viction. How does the exclusionary rule im-
prove police conduct in such cases?

The Court’s rationale

Deterrence: During the rule's development,
the Supreme Court has offered three main
reasons for the rule. The principal and al-
most sole theory today is that excluding the
evidence will punish the police officers who
made the illegal search and seizure or other-
wise violated the constitutional rights of the
defendant, and thus deter policemen from
committing the same violation again.12 The
(law in this theory is that there is absolutely
no empirical data that excluding evidence
against a defendant has anything to do with
either punishing police officers or thereby
deterring them from future violations.

Chief ustiee Burger has flatly asserted
" . .thc‘e is no empirical evidence to sup-
port the claim that the rule actually deters
illegal conduct of law enforcement
officials,”13 and the Supreme Court has
never sought to adduce such empirical evi-
dence in support of the rule. Probably such a
connection can never be proved, for as a
matter of logical analysis “the exclusionary
rule is well tailored to deter the prosecutor
from illegal conduct. But the prosecutor is
not the guilty party in an illegal arrest or
search and seizure, and he rarely has any
measure of control over the police who are
responsible.” 1l

Privacy: From Wanks (191-1} to Mapp
(1961) the rule was also justified as protect-
ing the privacy of the individual against
illegal searches and seizur s as guaranteed

12. “(T lie rule's prime purpose is to deter future

unlawful police conduct,” Justice Powell in United
Slates v. (..Intuitu, Itd U.S. 338, ;M7 (1H74); Its
purpose is to letei—to compel respect tor the constitu-
tional guaranty in the only elfeetc.elv available wav—
>y rcmovtni! tip* incentive to disrogatd it." Justice
Stewart in Klfciic v. United Stales, .164 U.S. 206, 217
(1960). “ all ol ljie eases since tI'nlfropming the
exclusion ol illettid evidence have hcen based on the
necessity Ini an tile, lice ilelenenl lo illegal police
action,” liislir e Clark u. l.inklettcr c. Walker, iSl U.S.
liKS, 636-17 (11)85).

I't (Joel lustier llmgcr. dissenting in liiveus, It
U.S. at IK).

Id Mk, oi)Mio. S at 721%

220 liiiilniliirr \iiliniir(>J, .Vmnliei j/.Vori-in/n-r. PJ7S

by the Fourth Amendment.15 The Supreme
Court later downgraded the protection of
privacy rationale,16 perhaps because of the
obvious defect that the rule purports to do
nothing to recompense innocent victims of
Fourth Amendment violations, and the
gnawing doubt as to just what right of priva-
cy guilty individuals have in illegal fire-
arms, contraband narcotics and policy bet-
ting slips—the frequent objects of search
and seizure.l7

Judicial integrity: A third theme of the
Supreme Court’s justifying rationale, now
somewhat muted, is that the use of illegally
obtained evidence brings the court system
into disrepute. In Mapp Justice Clark re-
ferred to "that judicial integrity so necessary
in the true administration of justice,”18
which was reminiscent of Justice Brandeis
dissenting in Burcleau v. McDowell
... respect for law will not k-advanced by
resort, in its enforcement, to means which
shock the common man’s sense of deceniv
and fair play.”10

The impact of the rule

It is undeniable that, as a result of the rule,
the most valid, conclusive, and irrefutable
factual evidence is excluded from the
knowledge of the jury ot consideration by

15. “Since the Fourth Amendment's right of privacy
has been declared enforceable nKIlitl't ?!l;e states
through the doe process clause )f the Fourteenth, it is
enforceable against them by the same sanction of exclu-
sion as is used against the federal government.” Justice
Clark in Mapp, 367 U.S. at 655.

16. "The purpose of the exclusionary rule is not to
redress the injury to the privacy ol the search victim:
'the rupture | privacy of the victim's homes and effects
cannot lie restored. Repartition comes too late.
linklettcr v. Walker. 381 U.S. 618, 637 (1965)." Justice
Powell in United Stales v. Calandra, Il-1 U.S. 338,347
(1974). No one suggests, ol einitse, that the Fourth
Amendment purpose of protecting privacy is itself
downgraded, the downgrading is ol the exclusionary
rule as' a method of protecting that privacy.

17. Schlcsiugcer, viifirou. 3, at 17-50.

18. Mapp, 167 U.S. at 660.

19. 256 U.S. 465. 477 11921). Cf. Olmstead v. United
States. 277 U.S. 438. 485 (1928). (Holmes, J., dissent,
ing) ("IHor my piit | think it a less evil thal some
criminals should escape than that the government
dtmild play an ignoble pari. *) Since lustier Iloliiics, an
admirer ui tin-Iminium law. also said. "The life ol the
iomnion law has not been logic, iml expetiem e,” | liave
always wished lie . mild review Vim-rica's cxpriicin c
with the exclusionary tub- since 1928. and tell ns Ins
updated empinion.
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Time for a reappraisal

Citizens from many different quarters
have recently begun to question anew
the wisdom of the exclusionary rule

“Surely a rule of such profound so-
cial dimensions should spring from
something closer to social consensus
than to judicial or legal dialectic,”
wrote Albert M. and Julia Carlson
Rosenblatt in "A Legal House of
Cards,” Harpers (July 1977). “It is
mistakenly assumed that these results
are somehow mandated by the Consti-
tution. The Fourth Amendment con-
demns unreasonable searches, but it
does not decree that insult he added to
injury, that the public be affronted first
by the crime and then by the release of
the acknowledged malefactor. Lacking
an efficient legislative scheme by
which citizens could be guaranteed
their Fourth Amendment rights, the
Supreme Court chose the exclusionary
rule.’

Only 10 years after Mapp, Mr. Jus-
tice Marian called for a thorough-going
reappraisal of the rule in a concurring
opinion in Coolidge v. New Hamp-
shire, -103 U.S. 443. 490-91 (1971).
“From the several opinions that have
been filed in ibis case, it is apparent
that the law of search and seizure is
due for an ovemauling. ... | would
begin this process of reevaluation by
overruling Alappv. Ohio, 367 U S. 643

the judge. As Justice Cardozo predicted in
1926, in describing the complete irrationali-
ty of the exclusionary rule:

The *criminal is to go free because the eon .able
has blundered. ... A room is searched a ainst
llit! law, and (he hotly of a murdered i an is
found. , .. The privacy of the home lie, been
miringeil, and the murderer goes free.-1'

20. People v. DeFore. 212 N.V. 13. 2t. 23-2-1, 150
N.li. 585. 587-588 (11)2(5).

(1961), and k'erv. California, 374 U.S.
23 (1963). ... In combination Mapp
and Ker have been primarily responsi-
ble for bringing about serious distor-
tions and incongruities in this field of
constitutional law. . .. The states have
neon put in a federal mold with respect
to this aspect of criminal law enforce-
ment, thus depriving the country of the
opportunity to observe the effects of
different procedures in similar settings.
(Oaks suggested) that the assumed ‘de-
terrent value' of the exclusionary rule
has never been adequately demonstrat-
ed or disproved, and poini(ed) out that
because of Mapp all comparative sta-
tistics are 10 years old and no new ones
can be obtained.”

Justice Harlan’s disillusionment 10
years after Mapp was reflected in the
Wall Street Journal. On June 21, 1961,
at the close of the Supreme Court term,
the Journal ran a lead editorial, “The
Right to be Secure,” generally praising
the Mapp decision. Ten years later, on
July 12, 1971, at the close of the Su-
preme Court term, lhe journal ran a
lead editorial, "An Alternative Need-
ed,” calling for a reexamination of the
rule and endorsing Chief Justice burg-
er's dissents in Bivensv. Six Unknown
Federal Narcotics Agents, 403 U.S.
388, 411 (1971), and Coolidge v. New
Hampshire, supra, at 492. M. I, IF

Fifty years later Justice Powell wrote for
the Court:

The costs of applying the exclusionary rule
even at trill and on direct review are well
known: . .. the physical evidence sought to he
excluded is typically reliable and often the most
probative evidence hearing on the guilt or inno-
cence of the defendant. ... Application of the
rule lims delleets (he triithfindiug process and
often frees the guilts’. The dispitri':-in particular
eases between the error committed by the police

221



officer and the windfall afforded the guilty defen-
dant by application of the rule is contrary to the
idea of proportionality that is essential to the
concept of justice.*1

| submit that justice is, or should be, a
truth-seeking process. The court has a duty
to the accused to see that he receives a fair
trial; the court also has a duty to society to
see that all the truth is brought out; only if
all the truth is brought out can there be a fair
trial.2 The exclusionary rule results in a
complete distortion of the truth. Undeniable
facts, of the greatest importance, arc forever
barred—facts such as Robinson's heroin,
Montgomery's sawed-off shotgun and pistol,
the bullet fired from Coolidge’s /van and the
sweepings from his car which contained
items from the dead girl’s clothes.

If justice is a truth-seeking process, it is all
important tl.  there is never any question of
relichility in exclusionary rule cases involv-
ing material evidence, as the three examples
illustrate. We rightly exclude evidence
whenever its reliability is questionable—a
coerced or induced confession,23 for exam-
ple, or a faulty line-up for identification of
the suspect.*4 We exclude it because it is
inherently unreliable, not because of the
illegality of obtaining it.*5 An illegal search

21. Stone v. Powell. 328 U.S. -165, 380-90 (1970)
(footnotes omitted).

22. ’ii a free society, the government owes its citi-
zens freedom from crime us well .is freedom lrom
governmenial intrusion,” Hosenldalt, m/m; n. 3.

23. Miranda v. Arizona, 38-1 U.S. 33(5 (IOfifi).

23. U.S, v. Wade. 388 U.S. 218 (11857); Gilbert v.
California 388 U.S. 2(53 (13ti7).

25. One type ease hi winch the evidence in some
circumstances may lie reliable, bill where the exclu-
sionary rule may be justified, is llull exemplified by
Kuchin v. California, 332 U.S. 1(>5 (1052), in which llic
police mea .iites employed were said to shuck llu- con-
science. On the tails graphically described by luslice
L'iaiikfiirter, application of ihc exclusionary inle was
approved on the basis of these extraordinary i-ficum*
stances.

While In' did mil draw Ihc analogy, Justice praiil.lilit-
cr (who wrote Holf, which refused to apply ’be exclu-
sionary rule In the states; dissented in /.'/Ann, winch
abolished the Sit-1T [I'lallcr doctrine, and |oilied 1l the
dissent in \////'/., which reversed ’In//) probably ap-
proved Itoililil nil what is said lo be the older Knghsli
latiouale giving lodges the light ;u exceptional cases lo
exclude evident e wbii h would lend to bung llu .u'liim-
nil.limn 1 jnxlire into disrepute Thai dlseiiTion slid
exists in ICngiish law. Kuninia v. The Ouceu, 119551
Al 107, 1 \II \H 238, bill il is rarefy even ised and
then niilv m iruls- exceptional cases.

222 hiillintiiii* Inltitni't ~ \innInr >N.o -mfii-r. t'~\

in no way reduces the reliability of the
evidence.

There have been several empirical studies
on the effects of the exclusionary rule in five
major American cities—Boston, Chicago,
Cincinnati, New York and Washington,
D.C.—during the period from 1950 to 1971.
These have been recently collected and
analyzed, along with other aspects of the
exclusionary rule and its alternatives, by
Professor Steven Schlesingcr in his book.
Exclusionary Injustice: The Problem of Ille-
gally Obtained Evidence*u

Three of these studies concluded that the
exclusionary rule was a total failure in its
primary task of deterring illegal police activ-
ity and that it also produced other highly
undesirable side effects. The fourth study,
which said the first three were too harsh iu
concluding that the rule was totally ineffec-
tive, still said: “Nonetheless, the inconclu-
siveness of our findings is real enough; they
do not nail down an argument that the
exclusionary rule has accomplished its
task.”*7

Schlesingcr and others regard the study by
Dallin Oakes as perhaps the most compre-
hensive ever undertaken, both in terms of
data and the breadth of analysis of the rule’s
effects. Oakes concluded:

As adevice for directly deterring illegal search-
es and seizures hv the police, the excite ionnrv
rule is a failure.. . . The harshest eritic.'sin ol the
rule is that it is ineffective. It is the sole means ol
enforcing the essential guarantees of liet-dtim
from itnrensoaiiiihle arrests and searches and sei-
zures hy law enforcement officers, and it is a
failure in that vital task*"

Spiotto made a comparative study ol both
the American exclusionary rule and the exi-
sting Canadian tort alternative, taking Chi-
cago and Toronto as comparable metropoli-
tan areas. Me lotmd that an
empirical stiulv |ol narcotics am weapons eases)
indicates that, over a 20-yeai period in Chicm’o,
the proportion ol cases In which llicrc were

morions to suppress evidence allegedly obtained
1llegal Ix increased significant Is This is tineoppo-

2fi. S. Si lilesingef, m/m. n. L

27 (CilLMI, f tin® o xtl ivimirm;  ltulr in dlg
HI-liltin* Some Si-ti Pntii mill 1 I’h*i tg/miv/ c /’us i/n
Inn\ ('nin/amm, 22 K\ 1. |. 1181 f211i1973-. 1)

28. Oakes, vrr/imtii 1 it 755
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Three studies conducted between 1950
and 1971 show a .substantial increase in
motions to suppress in both narcotics and
gun offenses.30 The increase from 1950 to
1971 can fairly be attributed to the impact of
Map)) (1961) on search and seizure in the
state courts.

Criticisms of the rule

By this point, we should be able to see that
the exclusionary rule actually produces
many effec's opposite from those that the
Court intended to produce. No matter what
rationale we consider, the rule in its indis-
criminate workings does far more harm than
good and, in many respects, it actually >re-
vents its from dealing with the real problems
of Fourth Amendment viola! ins in the
course of criminal investigations.

In the eyes ol the Supreme Court, the first
and priman rationale of the exclusionary
rule is deterrence. | submit that all available
facts and logic show that excluding the most
reliable evidence does absolutely nothing to
punish and thus deter the official
wrongdoer.,3l hut the inevitable and certain
result is that the guilty criminal defendant
goes free.

The second—now rather distant sec-
ond—rationale in the eyes ol the Court lias
been the protection of privacy. 1 submit
a policy of excluding incriminating evi-
dence can never protect an innocent victim
of an illegal search against whom no incrim-
inat ng evidence is discovered. The only
persons protected by the rule are the guilty
against whom the most serious reliable evi-
dence should he offered. It cannot be separ-
ately argued that the innocent person is

29. Spiotto, supra u 3, al 90, 37.

(). Sclilesmger, siiprrrn. 3, at 50-51.

31, "With supreme irony, those who pooh-pooh the
deterrent elfeet ol punishment mi criminal activity are
Ihe first lo exalt il as adevice to eurh poliee misenmhc |I.
Hill if (he threat of prism does not deter thieves, how
may police miscoudm t he stemmed liv such Imper-
sonal penalties as the judicial dismissal of cases? Doth
failures have a point in common: the sanction is either
absent or hhiuled (In die ease of the poliee) or, m the
case ol criminals, delayed, diminished, ur denied.”
ttosenhlalt, iiii)i(i ii. 3.

protected in the future by excluding evi-
dence against the criminal now, for this is
only the deterrent argument all over again.

The third rationale found in the past opin-
ions of the Court is that the use of illegally
obtained evidence brings our court system
into disrepute. | submit that the exclusion of
valid, probative, undeniably truthful evi-
dence undermines the reputation of and
destroys the respect for the entire judicial
system.

Ask any group of laymen if they can
understand why a pistol found on a man
when he is searched by an officer should not
be received in evidence when the man is
charged with illegal possession of a weapon,
or why a heroin package found under simi-
lar circumstances should not be always re-
ceived in evidence when he is prosecuted
for a narcotics possession, and 1believe you
will receive a lecture that these are outra-
geous technicalities of the law which the
American people should not tolerate.® If
you put the same issue to a representative
group of lawyer:: and judges, | predict you
would receive a strong preponderance of
opinions supporting the lay view, although
from those heavily imbued with a mystique
of the exclusionary rule as of almost divine
origin you would doubtless bear some
support.33

The rationale of protecting judicial integ-
rity is also inconsistent with the behavior of
the courts in other areas of the criminal law.
For example, it is well settled that courts

32. "Given the decisions (Ids rule lends lo produce
and the obvious need lo bolster public confidence that
courts do dispense jo-lice, it is scarcely unreasonable to
ask that il In' reexamined,” The Wai.i, Stiieet Joint-
N'AlL, Editorin’, p. 8, July 12, 1071.

.. from the point of view of laymen unversed m
refinements of constitutional theory, [the American
cxt.,.military rulel is sometimes an outrage to common
sense. It otlen results in the freeing of someone convict-
ed of a vicious criminal act for what strikes die crime-
coiisclous public as linickini: m trivial reasons.” The
Washington Staii, editorial, p. Aid, July 7, 1975.

"Through a bizarre sense of achieving justice, we
have come to free lhe criminal and harass the Inuncci t.
an absurdity that would likely lie sensibly ordered in i
more primitive .ocietv.” TIIE HOUSTON I’'0ST, editor!
al. p. 2E, November id, 1977.

33. Dean Wigmnro was not a believer iu the rule:
"<)uc way of supporting the constitution is not to strike
at the police oliicer who breaks it but to let olf some-
body else who broke something else,” guoled in
Itosenblalt. iDiiro ii. 3,



How the exclusionary rule
hampers gun control

A striking feature of the motion to suppress
for illegal search and seizure is that it is a
defense weapon peculiarly suited to narcot-
ic, gun, and gambling crimes, and only
incidentally to other felony charges. Com-
pile data on three branches of the circuit
court in Chicago for three months in 1971
confirms that those kinds of eases are most
likely to generate motions to suppress:
narcotics—<S7/S such motions; gnu.'—335;
gambling—255; and all other felony
offenses—<3*11

One of the best illustrations oi the social
cost of the exclusionary rule—and one that
wasn’t suggested until recently—is the tei.t-
lionship nf the rule to effective gun control
in these United Star's. There are varying
degrees of gun control—complete ban, reg-
istration, registration of some wapons, or
no restrictions at all—on who h 1 lake no
position. The common, fatal llaw in overs
scheme oi gun control about which 1 have
read is that il is doomed to he totally ineffec-
tive in preventing the habitual use ol weap-
ons in street crimes so lung as the exclusion-
ary rule hampers the police in enforcing it

I'as it ever struck mu national eonscimis-

I, Slem ii It. S. lili-singer, Kxcu'movwiv Iniostici;
Till gill>1LKM Ol 1L.I.KU.SI.I.V Dill SIM Il KvIUKNI.I".
it. 11)77

ness that the United States is unique in tsvo
svavs—among the civilized nations, sve have
the most extraordinary crime rate involving
firearms and a rule which excludes the most
convincing evidence available, a rule which
exists in no other country in the civilized
svorld? These tsvo unique features of our
daily lives—crimes svith firearms and a
rule barring the use of perfectly valid
evidence—are not unconnected.

No matter hosv rigid the gun control lasv,
no matter hosv illegal the possession—
svhether so ved-off shotgun, automatic pis-
tol, or submachine gun—if the officer does
not have svhat the American lasv calls "prob-
able cause” to make a reasonable search
under the Fourth Amendment, if he goes
ahead and makes the search, finds and con-
fiscates the weapon, the evidence of that
search and that weapon cannot be intro-
duced as evidence at the trial.- The result is,
of course, that the man cannot he convicted
of carrying a weapon illegally. “The crimi-
nal is to go free because the constable has
blundered."”

Since criminals knosv the difficulties of
the police in making a valid search which
svill stand up under challenge at trial, a
further result is apparent—the criminals in

2. 1 am nut suggesting limt abolishing the rule will

result hi a wholesale abandonment of any standard of
probable came for a valid search. Not at all. The
standard of probable cause reunited is a totally differ-
ent issue, one that | du nut specifically address in this
article. Whatever the standard uf prolmlde cause, with
an effective, alternative method of disciplining the
police, they may well make fewer lIllegal searches and
yet prosecutors may bring mure prosecutions (and more
succi -.sfnl prosecutions) lor gun and narcotic violations
tlum they do today,

Why lower illegal searches? A strict disciplinary
mechanism lor police who violate I'ouilh Amendment
rights should curtail the more flagrant violations. Whv
mure prosecutions? Realistically, wc must recognize
that there will always he instances of police in good
faith overstepping the line, making a see/eh without
probable cause. Without the exclusionary rule, prosecu-
tor: could introduce the evidence Irom such searches
and convict more defendants

One might argue limt, under an alternative mecha-
nism, gun control laws would depend upon the illegal
searches and seizures that we anticipate. Hut that argu-
ment shouldn't prevent us hum abolishing the excIn-
sumacs’ rule, which itself produces an cxiramdiimi.
number ol illegal searches and seizures (some loi pure
harassment purposes). Halher, that .irciiinvnt should
encourage us to dealt heller gun control laws and lo
improve police training so ollicers make only valid
scan lies and seizures.
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America do carry nuns. Knowing that they
will not be stopped on the street and
searched unless they do something drasti-
cally suspicious—more suspicious than
Montgomery or Robinson in the cases |
described in the text—the criminal will curry
agun and laugh in the face of the officer who
might wish to search him for it. So long as
the criminal can avoid misbehavior which
would give the officer the right to arrest him
(as Willie Robinson did) the criminal can
paracie in the street- with a great bulge in his
packet or a submachine gun in a blanket
under his arm.

Compare the results in other countries—in
England neither the police nor the criminals
carry guns. Why? The criminals know that
the police have a right to search them on the
slightest suspicion, and they know that if a
weapon is found, they will be prosecuted/1l
Whenever a man is caught with a gun or
narcotics in his possession in England or
Canada, conviction is virtually automatic—
there is no denying the fact of possession,
there is no exclusion of the evidence, no
matter how obtained.

The rule in other countries produces an-
other salutary result: tiiere is no widespread
searching hv the police. It is not necessary,
so long as the poliee have power to do it,
with resulting automatic conviction—and
the criminals know the police have such
power.

Under ,ur unique exclusionary rule, the
American people have the worst of ii both
ways: (1) criminals do carry guns—and use
them; (2) police know this, so they engage in
far more searcnes and seizures, some of
which arc blatantly illegal. Thus, the Ameri-
can people are harassed more by hotldcrimi-
nals anil police than in other civilized
countries.4 AL IR

3. Of course, 1 (Id not exclude oilier muses fur this

difference, such us historical tradition, racial factors,
geography and environment. Hut surely the factor I am
discussing has a powerful clfcct in aggravating the
problem.

ml. Spinttn, The Smirch will Seizure Problem—Two
Approaches: The Condition Tort llemedii ami llw U.S.
Exclusionary liule, 1 J. I'OLICE SCIl. & Al). 35, 37
(1073); Spiotto, Smirch unit Seizure: All Empirical
Sillily of the Exclusionary liule unit ils Alternatives, 3 J.
1.LKO.U. STUDIES 243 (1973); .Schlesingcr. suiira n. 1, al
SO.

wjlltry defendants who have been illegally
seized and brought before them. In Ker\.
lllinois?4 a defendant kidnapped in Rent
was brought by lot'ee to lllinois lot trial; in
Million v. Justice3 the accused was lorcihK
abducted from West Virginia for trial in
Kentucky; and in Frisbiu v. Collins,™ the
defendant was forcibly .seized in Illinois for
trial in Michigan.
Said the Frisbie court:

This court lias never departed front the rule
announced in Kerv. lllinois. . . that the power of
the court to try a person for crime is not impaired
by the fact that he had been brought within the
court’s jurisdiction by reason of ‘forcible abduc-
tion.'37

Why should there bean exclusionary rule
for illegally seized evidence when there is
no such exclusionary rule for illegally seized
people? Why should a court he concerned
about the circumstances under which the
murder weapon has been obtained, while it
remains unconcerned about the circum-
stances under which the murderer himself
has oeen apprehended? it makes 110 sense to
argue that the admission of illegally seized
evidence somehow signals the judiciary's
condonation of the violation of rights when
the judiciary’s trial of an illegally-seized
person is not perceived as signaling such
condonation.

Other defects of the rule

The rule does not simply fail to meet its
declared objectives; it suffers from five other
defects, too. One of those defects is that it
uses an tindiscrimiiialing, meat-ax approach
in the most sensitive areas of the administra-
tion of justice.3* It totally fails to discrimi-

I 119 U.S. 13(5 (185(5).

35. 127 U.S. 700(1888).

3(5. 342 U.S. 519 (1952).

37, Id see also Cerstein v, I'ugli, 420 U.S. 103, 119
(1975).

38. Neither thin c'iticlsm, nor the other objection to
the uiuliscrfmimiting manner in which the exclusionary
rule operates, is Intended In suggest that a more dis-
criminating application of the exclusionary rule—as via
stunt* form ol balancing—would he tolerable. (liven the
weakness td the rationale 1u any exclusionary rule
whatsoever, the rule should he discarded. The textual
discussion was intruded merch to illustrate the exceed-
ingly poor 1l between the exclusionary rule and the
values relevant to au> Fourth Amendment remedial
scheme.



nate between the degrees of culpability of
the officer or the degrees of harm to the
victim of the illegal search and seizure.

It does not matter whether the action of
the officer was grossly willful and flagrant or
whether he was conscientiously using his
very best judgment under difficult circum-
stances; the result is the same: the evidence
is out. The rule likewise fails to distinguish
errors of judgment which cause no harm or
inconvenience to the individual whose per-
son or premises are searched, except for the

When police know that
describing the search
truthfully will taint
the evidence, they
may perjure themselves
to convict the defendant.

discovery of valid incriminating evidence,
from flagrant violations of the Fourth
Amendment as in Mapp or llcchinsu Chief
Justice Burger's point in 13lvansis undenia-
ble:

... society lias at least as much right to expect
rationally graded responses from judges in place
of the universal ‘capital punishment' we inflict on
all evidence when police error is shown in its
acquisition.4"

Another defect is that the rule makes no
distinction between minor offenses and
more serious crimes. The teenage runner
caught with policy slips in his pocket ami
the syndicate hit man accused ol first degree
murder are each automatically set free by
operation of the exclusionary rule, without
any consideration ol ihe impact on the com-
munity. Customarily, however, we apply
different standards to crimes which vary as
to seriousness, both in granting bail before

.10. Scldcsiutter, vn/iw 11, .t, i< [>2.
10, llivens, act U.S. .il 110

22ti  liniictiliim 1Dintin' (12. \ innher n/\\neeinhvr. I1ITS

trial and in imposing sentence afterwards.
A third problem is that, strangely, a rule
which is supposed to discipline and im-
prove police conduct actually results in en-
couraging highly pernicious police behav-
ior. A policeman is supposed to tell the
truth, but when he knows that describing
the search truthfully will taint the evidence
and free the suspect, the policeman is apt to
feel that he has a “higher duty” than the
truth. He may perjure himself to convict the
defendant.4l
Similarly, knowing that evidence of gam-
bling, narcotics or prostitution is hard to
obtain under the present rules of search and
seizure, the policeman may feel that he can
best enforce >« by stepping up the
incidence oi searches and seizures, making
them frequent enough to be harassing, with
no idea of ultimate prosecution. Or, for
those policemen inclined ab initio to corrup-
tion, the exclusionary rule provides a fine
opportunity to make phony mids on es-
tablishments, deliberately violating the
standards of the Fourth Amendment and
immunizing the persons and premises
raided—while making good newspaper
headlines lor active law enforcement.
Fourth, the rule discourages internal dis-
ciplinary action by the police themselves.
Even if police officials know that an officer
violated Fourth Amendment standards in a
particular case, few of them will charge the
erring officer with a Fourth Amendment
violation: it would sabotage the case lor the
prosecution before it even begins. The pros-
ecutor hopes the defendant will plea bargain
and thus receive some punishment, even if
the full rigor of the law cannot be imposed
because of the dubious validity of the
search. Even after the defendant lias been
ol I. InduelHnscuhlutl has written; "While intended to
null alnise nl poliee power, the exclilsionary rule has
opened up a whole new lit Id o, police misconduct;
perjury. Police ollicers who testify at suppression hear-
ings have sometimes shown a cmiarkablc facility Inr
adjiistnu: facts to lit the court's constitutional
sensihditics. . Moreover, the rule has tarnished the
reputation ol the conscientious, honest policeman in
Ihe eyes ot Ihe politic, while eiodinu scll-respecl within
the profession. llcciiiise the piddle does mil lulls
understand die exclusionary rule, a viitint sv Il sec mils
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convicted or has pleaded guilty, it would be
dangerous to discipline tire officer—months
or years later—because the offender might
come back seeking one of the now popular
post-conviction remedies.

Finally, the existence of the federally im-

posed exclusionary rule makes it virtually
impossible for any state, not only the federal
government, to experiment with any other
methods of controlling police. One unfortu-
nate consequence of Mapp was that it re-
moved from the states both the incentive
and the opportunity to deal with illegal
search and seizure by means other than
suppression.42 Justice Harlan, in comment-
ing on the evil impact of the federal imposi-
tion of the exr 'usionarv rule on the states,
observed:
Another [state], though equally solicitous cf con-
stitutional rights, may choose to pursue one pur-
pose at a time, allowing all evidence relevant to
guilt to be brought into a criminal trial, and
dealing with constitutional infractions by other
means.43

Alternatives to the tule

The excuse given for the persistence of the
exclusionary rule in this country is that there
is no effective alternative to make the police
obey th- law in regard to unreasonable
searches and seizures. If this excuse did not
come from such respected sources, one
would he tempted to term it an expression of
intellectual bankruptcy.

"No effective alternative”? How do all the
other civilized countries control their po-
lice? By disciplinary measures against the
erring policeman, by effective civil damage
action against both the policeman and the
government—not by freeing the criminal.
Judging by police conduct in England, Can-
ada and other nations, these measures work
very well. Why does the United States alone
rel> upon the irrational exclusionary rule?

ii isn't necessary. Justice Frankfurter in
IVo//(1949) noted that none of the 10 juris-
dictions in the British Commonwealth had
held evidence obtained by an illegal search
and seizure inadmissible, and "the jurisdic-

*12. Sohleslingor, supraii. 3, nl 85; Oaks, supran. 3, at
753.
*13. Mapp, 367 U.S. at 681 (llarlan, J,, dissenting).

tious which have rejected tlie Weeks doc-
trine have not left the right to privacy with-
out other means of protection. .. .”44 Justice
Harlan in his dissent in Mapp noted the
wisdom ot allowing all evidence to he
brought in and “dealing with constitutional
infractions hv other means.”45Justice Black,
concurring in Mapp, noted that the Fourth
Amendment did not itself preclude the use
of illegally obtained evidence.46

In his dissent in Bivens, Chief Justice
Burger suggested that Congress provide that
Fourth Amendment violations he made ac-
tionable under the Federal Tort Claims
Act,47 or something similar. Senator Lloyd
Bentsen and other members of Congress
have put forward proposals to abolish the
rule and substitute the liability of the federal
government toward the victims of illegal
searches and seizures, both those innocent
and those guilty of crimes.48

The purposes of an alternative

Before examining what mechanism we
might adopt in place of the exclusionary rule
as a tool for enforcing the rights guaranteed
by the Fourth Amendment, let us see clearly
what objectives we desire to achieve 1 "such
alternatives.

The first objective, in sequence and per-
haps in the public consciousness of those
who are aware of the shortcomings of the
rule, is to prevent the unquestionably guilty
from going free from all punishment for
their crime—to put an end to the ridiculous
situation that the murderer goes free because
the constable has blundered. Let me reiter-
ate: the exclusionary rule, as applied to
tangible evidence, has never prevented an
innocent oerson from being convicted.40

Second, the system should provide effec-
tive guidance to the police as to proper
conduct under the Fourth Amendment.
When appellate courts rule several years

Jt. Wolf. 338 U.S, at 29-30.

-15. Mapp, 367 U.S. at 080-81.

el(i. 367 U.S, at 6(31-62.

«17. Bivens, 103 U.S. at 121-22.

«18. S. 881, 93r<! Cong,, 1st Sess. (1973). SVeSchlesin-
ger, supraii. 3, al 89,

*19. This is in contrast to the exclusionary rule as
applied to coerced confessions or faulty lineups, in
which instances the evidence is properly excluded
because of its inherent uiireliahilflv.



after the violation, their decisions are not
only years too late, but usually far too ob-
scure for the average policeman to under-
stand. They are remote in both time and
impact on the policeman at fault. Immediate
guidance to the policeman as to his error,
with an appropriate penalty, is obviously
more effective, in contrast to simply reward-
ing the criminal.

Third sequentially, but first in value, the
mechanism should protect citizens from
Fourth Amendment violations bv law en-

Under the present rule,
the guilty go free as a
result of an illegal search,
but the innocent are never
compensated for the
injuries they suffered.

forcement officers. (I say sequentially, be-
cause it is necessary first to abolish the
exclusionary rule and then to provide guid-
ance to the police). If police receive immedi-
ate and meaningful ridings, accompanied by
prompt disciplinary penalties, they will be
effectively deterred from future wrongful
action and citizens will thus be effectively
protected.

huurth, the procedure should provide ef-
fective and meaningful compensation to
those citizens, particularly innocent victims
of illegal searches and seizures. This the pre-
sent exclusionary rule totally fails to do.
Only the guilty person who has suffered an
illegal search and seizure receives some
form of compensation—an acquittal, which
is usually m gross disproportion to the inju-
rs indicted on him by an illegal search and

seizure. Thus, under the present irrational
exclusionary rule system, the guilty are
over-rewarded by a commutation of all pen-
alties for crimes they did commit and the
innocent are never compensated for the inju-
ries they suffered.

The magnitude of the offense

Fifth, it should be an objective of any substi-
tute for the exclusionary rule to introduce
comparative values into what is now a total-
ly arbitrary process and inflexible penalty.
Under the exclusionary rule, the “penalty”
is the same irrespective of the offense. If an
officer barely oversteps the line on probable
cause and seizes five ounces of heroin from a
peddler on the street corner, or an officer
without a warrant and without probable
cause barges into a home and seizes private
papers, the result is automatic—the evidence
is barred, the accused is freed, and this is all
the “punii.iment” the officer receives.

Surely the societal values involved in the
two incidents are of a totally different mag-
nitude. The error of the officer in dealing
with narcotics peddlers should not be over-
looked, bis misapprehension of the require-
ment of probable cause should be called to
his attention quickly in a way which he will
remember, but actual punishment should be
relatively minimal. In the instance of an
invalid seizure of private papers in the
home, the officer should be severely pun-
ished for such a gross infraction of Fourth
Amendment rights.

The exclusionary rule is applied automati-
cally now when there is no illegal action by
investigative officers and hence nr possible
deterrence to future police misconduct. For
example, where government agents have du-
tifully applied to a judge or magistrate for a
search warrant, and executed the warrant in
strict conformity with its terms, a warrant
which later proves defective will force the
judge later to exclude the evidence illegally
seized.so All liial is involved in these in-
stances is a legal error on the part of the
judge, magistrate, or perhaps the attorney

51. Cimlliluc \  New llilillpsllile, io.) u.s. 11)
IHIT1); \[jinl,ir v. Texas, .)7« U.S. 10S 1I1)0-l); Trunks \
Del.iw,nr (Nii, 77-5170) (U.S. Sup. lune 20, 107H).
slip up 017, dissent 5.
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who drew the papers. It is absurd to say that
the court subsequently is “punishing" or
attempting to “deter” the judge, magistrate,
or attorney who made the legal error by
suppressing the evidence and letting the
accused go free, but this is what happens
now.

If these are valid objectives in seeking a

substitute procedure for the exclusionary
rule as a method of enforcing Fourth
Amendment rights, there seem to be two
general approaches which might well be
combined in <. statute—internal discipline
by the law entorcemcnt authorities them-
selves, and external control by the courts or
an independent review board.

COMPIX

Do people object to airport searches?

The American people have accepted and
supported the fairly rigorous search for dan-
gerous weapons at airports. Several years
ago hijackers made flying so dangerous that
citizens acquiesced to an invasion of their
right to privacy and non-molestation. They
accepted logical measures of control over
weapons, even though i was inconvenient.

Only a small percentage of Americans
travels by air. But all of us use our streets,
shopping centers, and other public places
where armed robberies and assaults happen
every day. If the people are willing to accept
strong measures of gun control by more

effective searches and seizures at the air-
ports, | submit that they are not only willing
but eager to see more effective searches and
seizures of deadly weapons on the streets. It
is apparent, if one reflects a moment, that the
exclusionary rule prevents effective gun
control. Abolishing the exclusionary rule
and punishing those who carry deadly
weapons would receive widespread acclaim.

It is significant that, whatever the original
misgivings of a few civil libertarians, no
court has ruled that the law enacted by
Congress providing for airport searches au-
thorized an unreasonable search and tliore-

2?)



Internal discipline

Disciplinary action against the offending
law enforcement officer could be initiated by
the law enforcement organization itself or
by the person whose Fourth Amendment
rights had been allegedly violated. The po-
lice could initiate action either within the
regular command structure or by an overall
jisciplinary board outside the hierarchy of
command. Many law enforcement organiza-
tions have such disciplinary boards now and
they could be made mandatory by statute in
all federal law enforcement agencies. Wher-
ever they may be located, the organization
would require action to be taken following
the seizure of material evidence, it the crimi-
nal (rial or an independent investigation
showed a violation of the Fourth Amend-
ment standards.

The person injured could also initiate ac-
tion leading to internal discipline of the
offending officer by complaint to the agency
disciplinary hoard. Each enforcement agen-
cy \,cdepartment could establish aprocess to
hear and decide the complaint, providing
both a penalty for the offending officer fif the
violation were proved) and government

fore was invalid under the Fourth Amend-
ment. Some people mistakenly objected (hat
the Constitution bars all searches hut, in
fact, the Fourth Amendment only bars "un-
reasonable” searches and seizures. What is
an unreasonable search and seizure is cer-
tainly, in the first instance, the duty of
Congress to dcH ,ic.

The danger of armed hijacking of an air-
plane provided a perfectly reasonable basis
in law to insist upon searches of possessions
and persons as a condition to boarding an
aircraft. Furthermore, police sometimes
spotted people who, seeing the rigor of the
cheek, turned hack from the search at the
gate.

Il is undeniable that ihe rigorous search
and seizure procedure at airports has been
successful. In the calendar year 1977, no
fewer than -.,3>1 handguns and other fire-
arms were seized from passengers hoarding

230 Judicature/ Villiimv 6, Xunther 1/tXowiuher, 1TS

compensation lo the injured party.

This procedure would cover numerous
cases in which citizens suffer violations of
Fourth Amendment rights, hut in which no
court action results. The injured party could
choose this administrative remedy in lieu of
court action, but any award in the adminis-
trative proceedings would be taken into
account by acourt later if a citizen, dissatis-
fied with the award, instituted further legal
action.

The penalty against the officer would be
tailored to fit his own culpability; it might
be a reprimand, a fine, a delay in promotion,
a suspension, or discharge, "actors hearing
upon the extent of the penalty would in-
clude the extent to which the violation was
willful, the manner in which it deviated
from approved conduct, the degree to which
it invaded the privacy of the injured party,
and the extent to which human dignity and
societal values were breached.

Providing compensation to the injured
party from the government is necessary, for
it is simply realistic to make the government
liable lor the wrongful acts of its agent in
order to make the piospeel of compensation

airplanes.1 It is impossible to estimate the
number of passengers who otherwise would
have carried handguns on an aircraft, absent
the effective search methods at U.S. airports,
hut surely it is much larger than the number
of weapons actually found.

And the new procedures have drastically
reduced successful airplane hijackings in
the United States and even the number of
attempts in the last seven years. In other
words, effective search and seizou* has hi en
proved lo reduce crime with handguns. In
contrast, the exclusionary rule as a deterrent
to poliee illegal searches is a demonstrated
failure; the number of ciimes and the num-
ber of searches ruled invalid are steadily
increasing. AL li. IF

I. I'Viloral Aviation liliiiliiiMiation. Si mi-Anm \L
Uj'giit io Conoiikss on ICki i.iviivk:./ss 0i- mi:
IVIl. Aviation Ski.ltiity liicoiiam ilOT.S) (IAliil.a
).
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meaningful. Policemen traditionally are not
wealthy and the government has a deep
purse. Moreover, . ’idler administrative offi-
cials and irate taxpayers may be expeeted to
react adversely to losses resulting from the
miseonduet ot policemen and to do some-
thing about tlieir training and exercise of
responsibilities.

External control

When a prosecutor tries a defendant in die
wake of a violation of Fourth Amendment
rights, the court could conduct a "mini-
trial” of the offending office*' after the viola-
tion is alleged and proof outlined in die
principal criminal case. This mini-tiia!
would be similar to a hearing on a motion to
suppress now, but it would be conducted
after the main criminal case. The burden
would be oil the injured party to prove, by
preponderance of the evidence, that die of-
ficer violated bis Fourth Amendment rights.
The policeman could submit bis case to
either the judge or the jury who heard the
main criminal case.

By initiating the "trial" of the officer im-
mediately following the criminal case in
which he was charged with misconduct, the
court could determine the question of his
violation speedily and economically. Pre-
sumably both the judge and jury have been
thoroughly familiarized with the facts of the
main case and are able to put the conduct of
the officer in perspective.

Such a mini-trial would provide an out-
side disciplinary force that the injured party
could utilize in lieu ol internal discipline hy
the agency. Any previous administrative ac-
tion taken against the officer would be con-
sidered by the judge and jury, if a penalty
were to be assessed as a result of the mini-
trial, The same factors hearing on the penal-
ty to the officer and compensation to the
injured party as discussed under the admin-
istrative remedy would be relevant in the
"mini-trial."

In those instances where police violate
Fourth Amendment rights but the prosecu-
tor does not bring charges against the sus-
pect, the wronged party should be able to
bring a statutory civil action against the
government ami the officer. Both would be

named as defendants: the officer to defend
against any individual penalty, tile govern-
ment to be able to respond adequately in
damages to the injured party if such were
found. Many instances of Fourth Amend-
ment violation now go unnoticed because no
criminal charge is brought and the injured
party is not in position to bring a Bivens-
type suit for the alleged constitutional viola-
tion. The burden of proof on the factors in

Once the main trial
Is over, the court could
conduct a second inquiry
to discover whether
the police had violated
the defendant’s rights.

regard to penalty' and compensation would
be the same as in a mini-trial following the
principal criminal case, as discussed above.

The creation of this civil remedy could In
accomplished by simple amendment to ;ir*
present Federal Tort Claims Act. This is the
procedure followed in many other countries,
among them Canada.

...the remedy in tort lias proved reasonably
effective; Canadian inries are quick to resent
illegal activity on the part at the poliee and to
express that resentment hy a proportionate judg-
ment for damages.5L

Disciplinary punishment and civil penal-
ties directly against the erring officer in-
volved would certainly provide a far more
effective deterrent than the Supreme Court
has created in the exclusionary rule. The
creation of a civil remedy for violations of
privacy, whether or not the invasion resulted
in a criminal prosecution, would provide a

Lme—¢mimill.52 J. CIUM. I..C. v I'S. 271 (10(51). in

I'OLICC I'OVVKH AN't) [.MIIVIIICAL.  I'lIKKNOM: TIIK
Juizsroion Ilviavck. Part Il Tut- Kxolcsionaiiv
[risic. wisim N ). at 105,

231



remedy for the innocent victims of Fourth
Amendment violations which the exclusion-
ary rule has never pretended to give. And the
rationale that the ""government should not
‘profit” from its own agent’s misconduct”
would disappear completely if erring of-
ficers were punished and injured parties
compensated when there was a Fourth
Amendment violation.52 If such a law and

Both judges who favor
the rule and those
who oppose it have said
that the rule itself
IS not mandated
by the Constitution.

procedure were enforced, there would be
no remaining objection to the subject of
search and seizure still receiving bis appro-
priate punishment for bis crime.

Conclusion

All of the above was written before 1 read
Professor Kamisar’s “Reply to critics of the
exclusionary rule'" in the August issue [Yale
Kamisar, “Is the exclusionary rule an ‘illogi-
cal’ or ‘unnatural’ interpretation of the
Fourth Amendment?" (52 Judicature 66.) It
is apparent that our respective positions are
widely divergent. After pondering bis state-
ment, | believe it fair to say that be must
attempt to defend bis position on one of two
grounds, and that on analysis neither is
defensible.

52. Metiowim, Hulemukinf} mill the I'nliee, 70 MICII.
l.. 1IKV. «5t). (592 (I1)72). "WIial LinklettiT .tm-s appear
In t'slalilisli is llial, al least ulien die eurilersinne "I
melerreiiee is removed, die Killirlii Allietulllleill exrlll-
xliinary rule dues not lest upon an uusliakealde
Inundation. . . . Wlial dues seem elear is dial so ethereal
a emu epl as tlie ‘imperative nl lkIsi:il iulegrilv' does

mil, ssillioul more, maiid.ile eillier admission or e\i In
sum ol lelialde evtilenee .'inproperlv toeie hy. ’
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First, if Professor Kamisar believes that
the Fourth Amendment necessarily man-
dates the exclusionary rule, then he ought to
cite Supreme Court authority for this posi-
tion. Nowhere in his article does he do so. It
is undeniable that at no time in the Court's
history has a majority in any case ever so
held, and I do not believe that any more than
two individual justices in the court’s history
have so expressed themselves. In contrast,
numerous justices, both favoring and oppos-
ing the rule, have stated that the rule itself is
NUt mandated by the Fourth Amendment.

Second, if Professor Kamisar's article is
intended only to say that under the Consti-
tution we have a choice of methods to en-
force the ban against “unreasonable search-
es and seizures,” and that the exclusionary
rule is a good choice only because of "the
imperative of judicial integrity,” then I sub-
mit both logic and experience in ibis country
and all other countries refutes this. W the
Supreme Court or the Congress has a choice
of methods under the Constitution, then it
simply will not do to rest the choice of the
exclusionary rule solely on the high princi-
ple of “judicial integrity” and to ignore the
pragmatic result, the failure to achieve the
objective of enforcement and the other per-
nicious side effects discussed above, which
themselves strongly discredit judicial integ-
rity.

If we have a choice, to attempt to justify
the continuation of the exclusionary rule on
this basis is to lie stubbornly blind to 65
years of experience. If we have a choice, to
insist on 1'Ontinuing a method ol enforce-
ment with as many demonstrated faults as
the exclusionary rule is lo he blindly stub-
born. If we have a choice, let us calmly and
carefully consider the available alternatives,
draw upon the experience of other nations
with systems ol justice similar to our own,
and hy abolishing the rule permit in
laboratories of our 51 jurisdictions the ex-
perimentation with various possible alterna-
tives promising far more than the now dis-
credited exclusionary rule. O

MALCOLM RICHARD WILKEY |sa/ud?o of the
tl)J|aS C(Ilrgﬂlrt of Appeals for the District of Colum-



The exclusionary rule:
have critics
proven that It
doesn't deter police?

by Bradley Canon

Editor's note: Since lust August, Judica-
ture has published three widely-read discus-
sions tin whether the courts should retain the
exclusionary ride, which requires judges to
supine,>s evidence that police obtained
through an illegal search.

Professor Yale Kamisar initiated the de-
Imtc last August (*'Is the exclusionary rule an
‘illogical’ or 'unnatural’ interpretation oj the
Fourth Amendment?*) anil U.S, Circuit
Judge Malcolm Wilkey gave his response in
November (""The exclusionary rule: why
suppress valid evidence?”). llotli men made
their closing arguments last month.

Now two social scientists will discuss a
key (piestian in the debate: dues the rule
really deter police from making illegal
searches? Bradley Canon argues that the
evidence is inconclusive: in some cities, the
rule deters; in others, it doesn't. Slctcn
Schlesingcr responds that the rule's propo-
nents hear the burden ol pan ing that it is
effective—and they hare oat provided such
proof.

1tis lintn nOne \elnine hi s \ttin li. .070

udge Malcolm Wilkev attacks the exclu-

sionary rule in search and seizure in terms

ol both logic and experience. | will leave the
logical arguments to others; my purpose
here is to evaluate his claims that experience
proves that the rule is socially costly and

that it tails to achieve its purpose ot securing

police compliance with the Fourth Amend-
ment. '
According to Wilkey t variety of crimes

would he significantly curtailed if the rule
did not exist; gambling, narcotics, prostitu-
tion, armed robbery and concealed weap-
ons.1 No evidence, however, is offered in
support ol this assertion, Indeed, it is hard to
see even a logical connection between ihe

rule and ihe incidence ol some ol ihe crimes.
Armed robbery is certainly far more a prod-
uct ol a society whose public policy (the
onlv one io the civilized wot Id. I might add)

allows almost unrestricted access to wrap-
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Moreover, the exclusionary rule in noway
prevents the police Iron) confiscating con-
cealed weapons,- The real problem is not
that criminals walk down the streets with
bulging automatics in their coats or subma-
chine guns thinly covered by blankets. The
problem is that the weapons are well hidden
and the police often do not know whom to
search. Though reading Dick Tracy may
suggest otherwise, criminals do not come in
malformed, misshapen sizes rendering them
easily identifiable to the police. Cetting rid
of the exclusionary rule would not alter the
situation very much (unless, of course, the
police adopted a policy of searching every-
one randomly—in which case we would
truly he living in a police state),

The impact of Mapp

Indeed, taking Wilkey’s argument to its logi-
cal conclusion, one would have to believe
that we lived in a rather crime-free society
before Mapp v. Ohio in 1961.] This of
course is hardly the case. It was in the 1920's
and 1930’s, not the 1970’s that Dillinger,
Capone and other gangsters walked the
streets carrying violin cases. It was in the
1950%, not the 1970\s, when organized
crime's involvement in gambling became so
notorious that the Kefauvtr Committee
made headlines lor months investigating it.
I argue not that there is less crime today than
there was before Mapp, but Judge Wilkey's
assertion that the incidence of crime is relat-
cd to the exclusionary rule fails to withstand
even the most modest scrutiny.
hi this vein, in fact, 1find it amazing that
Wilkey imputes to criminals a detailed
knowledge of the law of search and seizure.
(""Criminals,” he writes, ""know tlu- dilficul-
ties of the police in making a valid search
which will stand up under challenge a
trial.” 1 No evidence is offered that criminals
are so learned in the law and it seems quite

2. Inline Wilkey tails In leennittze Iliis p<nnl in Ins
ilisciissioii nl (lie eM'liisnniiin" rule ami |tuu eunlrnl, «/,.
al 221-™5. .

1 My LS fil.J <IQ(il>.

m Wilkin. wprttu. |, al 221.

anomalous to assume so. l'oiisidcnug that
search and seizure law is so contusing ot
uncertain that the nation's must prominent
jurists and legal scholars have described it as
a ''quagmire,”r a "no man’s land”'land a
“course oi true law [that] has not run
smooth.”’7

Ironically, Chicl Justi *c Burger, a staunch
¢ poncnt of the exclusionary rule, argues
t,mt one of its disadvantages i> that police-
men do not understand the intricacies of
search and seizure law and thus often make
mistakes in search situations." He may veil
be right on this point, but if so Judge Wil-
key’s imputation seems all the more surpris-
ing. It takes more credulity than | have to
believe that the basic problem is one of
“smart crooks" and ""dumb cops."

A differential impact

My main concern with Judge Wilkey’s arti-
cle, however, is not a fear that readers will
he taken in by his exaggerated or unsound
claims about the responsibility of the exclu-
sionary rule for the high incidence of crime
nowadays. Most readers, I am confident,
have sufficient judgment to discount such
claims. My concern, rather, is that they will
accept the judge's assertion that empirical
studies demonstrate that the rule is ineffec-
tive in deterring poliee violations of the
Fourth Amendment. After all, they might
reason, Wilkey is not reporting his own
observations or conclusions here, but is
merely citing studies carried out by others.

The problem is that Judge Wilkey's treat-
ment of these studies leaves much to be
desired. It seems that he relies in large part
on the summaries of these studies and con-
clusions drawn from them by Professor Ste-
ven Schl'esinger in bis recent monograph on
the rule.” Schlesingcr is quite open in his

5. LaFave, Warrantless Scorches - the Supreme
Court: Portlier Ventures Into the “(hinemtrc.” N('HIm
Law Hyll, 0(1072). o o .

. ,Raplan. Scorch noil Seizure:.t Xo-Miniv Loot! hi
the Criminal L.aw. -1ty ("ALIK. L. ItKV. tM (10(il).

7. Frankfurter, 1|, ronenrriiiu in Omptnan \. I'S..
1G5 11 S. tilt). «l.S(IHfil).. , o .

fi. Dissenting in Hiceils v. Six I'nkiniicn hiilem|
Xitrentlis \uents, -1tu U.S. .INN, al 117(107(0.

0. F- -Itsinger. Kxci.umowvahv lsjU.vnci.- lin.
I’'noiu.KM ok li.licoai.lv omtvinku iaiiiim i; \™
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hostility to the exclusionary rule and, unfor-
tunately, this has led him to misinterpret
some studies and downplay others. More-
over, additional evidence has become avail-
able alter Schlesinger’s work was published.

When the totality of the evidence is exam-
ined more fully and more dispassionately, it
does not support the Wilkev-Schlesinger
conclusion that the rule is inefficacious in
curh'ng illegal police searches. Neither, I
should make it clear, does the evidence
support the opposite conclusion—that the
rule deters police illegalities nearly 100 per
cent ol the time. Put shortly, the rule has a
differential impact tlepending upon time
and place.

Replicating the Oak’s study

Let tis take a hard look at the empirical
evidence. Wilkey argues that Dallin Oaks’
study10 is the "most comprehensive study
ever undertaken”1l on the subject. But
Oaks’ own research is devoted chiefly to
drawing inferences about police behavior in
Cincinnati from arrest records in search and
seizure type crimes (largely gambling, nar-
cotics, and weapons offenses) in the fixe or
six years before and after Mapp.1l It is a
careful study and there is little doubt that
the rule had only minimal impact on police
behavior in Cincinnati immediately follow-
ing Mapp. But it can hardly be considered
comprehensive.

Few would lie so bold as to join Judge
Wilkey in claiming that police behavior in
one city 15 years ago is representative of
police behavior throughout the United
States in 197<S. Oaks himself freely admits
that his study "obviously falls short ol an
empirical substantiation or refutation ol the
deterrent effect of the exclusionary rule."1
Indeed, Wilkes puts words in Oaks' mouth
when he tells us that “Oaks concluded”

l'OS ~ swh/iiit the hxclusumiuii liule n Scinch
antl Seizure, * (Sl L HIA. (305 | M7(M
ke MR | M
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tiili 11 hitmii-Ldt Wil ami) ) S[3[iifam mthili >,
iml " til In* tli>» iismml Al s.inr li«iitfin Lih'i  |lie \\ isli*
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that the exclusionary rule is a failure; 4 Oaks
took pains lo note that this assertion "is an
argument, not a conclusion.”15

Working on a Ford Foundation grant in
1972-73, 1 replicated Oaks’ Cincinnati study
for 19 other American cities.18 Statistical
techniques were used to eliminate arbitrary
judgments and control for alternate explana-
tions. In nine of the cities, there was a
statistically significant decrease in arrests in
all or most search and seizure crimes follow-
ing Mapp, while in the other 10 the impact
was minimal or absent.17

Seemingly the exclusionary rule can and
does have a very real, although hardly uni-
versal deterrent, effect on the police. The
rule's impact, 1concluded, depended much
on such factors as degree of professional
training prevailing in a department, policies
of chiefs of police and squad commanders,
the attitudes of mayors, city councils and
other officials, etc. There simply was no
singular response (or non-response) pattern
to the exclusionary rule in the five or six
years after Mapp.

Other studies

Schlesittger also briefly discusses Michael
Ban’s study of the use of search warrants in
Cincinnati and Boston18 and the Columbia
Law School study of narcotics arrests in
Manhattan following Mapp.”"" Ban found
the annual use of search warrants rose from
virtually zero to over 100 in Cincinnati

H. Wilkes, hipro u. 1. .it 222,

15, Oaks, vilpra n. I, ai 755. .
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while in Hostoii it went Irom about 2N\ In
nearly 1,1)00.-" lie argued tlie Cincinnati
figures are too low to represent whole-
hearted compliance with the Fourth
Amendment—a conclusion that dovetails
well with Oaks’Cincinnati findings. On the
other hand. Ban concedes the Boston figures
imply considerable if begrudging police
compliance.

The Columbia study noted a dramatic
decline in narcotics arrests in premises but
only a slight decline ol street arrests. The
authors conclude that A/ri/;p inhibited po-
lice from illegal invasion ol homes, etc., but
not Irom street searches. They also speculate
that this was partly due to the vice squad’
(which conducts raids on premises) greater
awareness ol the decision and its implica-
tions. Again, these studies demonstrate the
differential impact of the exclusionary rule;
they hardly lend support to Judge Wilkey’s
claims that the empirical evidence shows the
rule to he a “total failure in its primarv task
of deterring illegal polite activity."2L

The data involved in the above studies
have one common feature: they come from
the period immediatelv following the Mapii
decision. However, in evaluating the exclu-
sionary rule with an eve toward a public
policy decision of retention, modification or
abrogation, we r .:>! be interested in its
present rather than its past impact on po-
liee behavior. Unless we can be reasonably
sure that the impact reported in the early
1960’s persists without great change into the
present, the value of the above studies is
quite limited. And while the data are thin
and inferences tenuous, there is -ome reason
to believe that the rule has become more
effective than it was in the early IfJfiO’s,

A recent survey

lit 1973 1 sent questionnaires to poliee de-
partments, prosecutors end public defenders
in all American cities with populations oi
more than 100,000.22 | asked whether their
current search and seizure pi.ictices differed
Irom those prevalent in 1937 and, if so. how.

20. Him, xttiira n. 10, al 7. Table 1

21. Wilkey, sn/wi ii. I, al 222,

22. I'lie results are ii'porlcd in Ouniiii, Is llic i*.xcIn-
siinmrij llulc . . ., xniirn n. Hi.

Bespmiscs came Irom over hall the cities
and clcarlv indicated that hi most id them
police compliance with the Fourth Amend-
ment increased sigmfii .mtlv over the >i\
vear period.

e Four-filths ol them reported the use ol
search warrants was more than -50 per cent
greater than the 1937 level and 35 tier cent of
the cities reported an increase of more than
Hit) per cent.2

« Xearlv two-thirds ot the departments
reported more restrictive policies pertaining
to searches accompanying an arrest than
tliev espoused six years earlier;24 IS per cent
reported a stricter police regarding searches
of automobiles.25

* Moreover, while comparison with 1937
figures showed onlv modest change, 50 per
cent of the cities reported that motions ;o
suppress evidence were granted less than 10
per cent of the time20 and in 33 per cent it
was reported that charges were “rarely”
dropped because of illegal seizure of the
evidence.Z7

Even in the absence ol the above data, one
could reasonably surmise on the basis of
impact patterns reported for other Supreme
Court criminal justice decisions that the
exclusionary rule is more effective now than
il was in the immediate postvears.
The controversial Miranda decision,H for
instance, received only spotty compliance
by police departments in the two or three
years alter its promulgation.2l More recent-
ly, however, it seems to be effective in con-
trolling poliee behavior—and even has won
the approval of many officers.20 And imme-
diately following In rc Caull:n compliance

2S. hi,, al 712, Table Ii.

21. hi, at 71S. Table S.

23. Ni., al 710. Table N

2(i. hi., al 722, fable 10.

27. 1./, al 721. Table II.

2S. Miranda ». Arizona. 3tM I'. 2"
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was a hit and miss affair; mat. juvenile
judges did not seem to know that such a
decision had even been made.2 Again, a
decade's time has permitted the word to
circulate and eroded resistance.2
Experience tells us that sudden and dra-
matic changes in policy such as occurred
with the Mapp decision do not produc"
alterati i in behavior overnight. Informa-
tion about Supreme Court decisions is par-
ticularly poorly disseminated, often easily
misunderstood and sometimes ignored in
deference to habit or convenience.24 But
eventually the word is spread; young, pro-
fessionally trained recruits infuse the ranks;
old-timers become a vanishing breed. It is
not certain, of course, that police search and
seizure behavior lias followed this .scenario,
but it is certainly a plausible hypothesis.

Spiotto’s study

The only other empirical evidence Judge
Wilkey discusses is James Spiotto's study
comparing results ol a study of motions to
suppress in search and seizure crimes in the
Chicago Municipal Court in 1950 with those
in 1969 and 1971,25S Wilkey makes much of
(bv findings and quotes Spiotto as follows:

over a twenty year period in Chicago, the propor-
tional number of motions to suppress evide ee
lin narcotics and weapons eases] allegedly <t
taincd illegally increased significantly. This i

12.  Lelslein. In Scorch ol Jin ciiilc Instn ¢ (limit mill
Its liiiiilciiiciitiition. 1 1, ix Sue. Iticv. INI ( (_.'anon
and Kelson, limul Ciinillluncc Willi (IntiII: Kciiluikll,
| Case Shuli,, Id L Family I.. 100 (Ili71).
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I,)moil and Kolsoo, stiiira n. 12. The leoills elcarly
(teiiionslralerl a linn li lugliei know ledge id and innilile
mline svilll C.mll In 1In- slate's |n\eillle jmigi"™* llian was
tin* ease in IWit).
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the opposite result of what would he expected il
the rule had been efficacious in deterring police
misconduct.21

This is an amazing conclusion. Spiotto is
utterly unaware that Illinois adopted the
exclusionary rule in 192427—some 37 years
before Mapp. (Besides being a legal re-
searcher, Spiotto is an Illinois resident, so it
is not easy to explain this monumental er-
ror.)28 Thus the court was governed by the
rule in 1951 as well >sin 1969 and 1971 and
the Mapp decision would have no legal
impact on its receptivity to motions to sup-
press.

It could be argued—although it is not a
point made by either Spiotto or Wilkey—
that Mapp bad an impact even in those
states which had previously adopted the rule
because federal civil liberties decisions have
a greater visibility than those made by states
or because police officers have reason to
believe that state judges do not take such
decisions seriously while federal judges di'i.
This may be true in some jurisdictions,2 but
it is obviously not the case in Chicago. Its
court was clearly enforcing the exclusionary
rule prior to Mapp: the 1950 study shows
that 98 per cent ol all motions to suppress
were granted.40

Even il Illinois had not adopted the rule
long before Mapp, Spiotto's conclusion
about the rule’s inelficttcy would be llawed.
Alter all. it there were no exchtsionurv rule,
there would be no point in defendants mov-
ing lo suppress evidence (such motions
would obviously be denied) and con.sc*
.(iiently there would he lew such motions
filed and none granted. Thus it would be

>i. The Senn it anil seizure 1'rohteni sn/mni. io,
(it 17 i«ii<d hv Wilki'v, \i§iini ii. 1. .it 222*22d).
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pcilccllv natural that the porpoition ol sin h
alter the Mopp decision when judges would
lie constitutional!;, obligated to consider
them seriousb and grant those with merit.
The “significant increase” Spiotto reports
would tell us nothing about the impact o
the rule on poliee conduct; it would speak
only of the perfectly obvious impact of the
rule on the conduct of defense attorneys.4l
Finally, it might be argued that regardless
of when the exclusionary rule was adopted,
the percentage ol motions to suppress is
much too high—running 69 percent in 1950

Existing data make it
impossible to establish
a universal conclusion—

either “yes?d works”
or “no, it doesn’t work.”

and in the 30 percent to 35 per cent range in
the 1969-71period42—and that this in itself is
damning evidence of the rule’s ineffective-
ness. Chicago, however, is not a very typical
city in this respect. As previously noted, in
three-filths oi large American cities, 10 per
cent or fewer of such motions are granted
and m only a handful were over 25 per cent
of such motions granted.4 muleed, Chicago
police are reputed toenln the vice laws in
a manner which insures that motions to
suppress will be successful.44 Thus they

11. Oals agrees wltli tills mntil, wiprr a. IP. al
711 11,

12. spiiiun, Search mil Stiznre:  tn Knifuneul
Simla «m. ai/iru ii. 35, al 217, Tahir 1.

I'l. Canon, /v I/ii’ k'u Iti."iiiiiittni ltutc , Mifirrrii, lii.
m 722, Tahir 10. Ser the iii .ciissinn Mirrinmiliiig n. 2(1,

wyirth S
See Cninnifiit, INiini n. .15. ami l.aKave, Imiiriii-

11,
ini! I'ullee Peifiiiimiiiee Tliniiich the K\i'lti\tiiiiurii liule,
A1 Mo. I.. Ucv. :mi. at 123 <tl)I>5).

have their cake and eat il too In appearing to
engage in vigorous entorceinent activitv and
>et retraining from serionsK endangering
the continued existence o| organized vice.

Conclusion

lu summary, Spiotto’s study ul motions to
suppress sheds no light at all on the efficacy
of the exclusionary rule. It is highly unfortu-
nate that both Professor Schlesinger and
Judge Wilkey place so much reliance on it
The endorsement of the hadlv flawed study
by persons in such positions lends it unde-
serving credibility among readers unfamili-
ar with the subject. That Wilkey and Schles-
inger rely on Spiotto's so-called conclusions
so eagerly is (especially in Schlesinger’s
case, as he is a social scientist presumably
experienced in the analysis of data) yet an-
other attestation to the ever present human
tendency to grasp at any straw in order to
promote values and beliefs already adopted.

None of the above is meant to suggest that
the exclusionary rule is or inevitably will be
largely effective in securing police compli-
ance with the Fourth Amendment. What it
is, simply, is a refutation of repeated asser-
tions and implications that the rule is inef-
fective iu deterring poliee misconduct.
Existing data at the present time make it
impossible to establish empirically a univer-
sal ""yes, it works’’ or a "'no, it doesn't work”
conclusion— > even anything approximat-
ing such a conclusion.

Judge Wilkey, Professor Schlesinger and
others have every right to disagree with the
exclusionary rule; certainly there are rea-
soned arguments which can be advanced
against it independent of an empirical one.
But what they do not have a right lo do is to
disseminate a myth that empirical studies
show that the issue has been resolved nega-
tively. To the degree that empirical studies
of its impact bear on the decision to retain,
modify or abandon the rule, the public—and
the decision-makers—are entitled to facts,
not myths. 0

BRADLEY C. CANON isn Protessor u. iotitic,il
science ot the University of Kentucky.

See the tallowing article lor an opposing view
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Americans/or €jjecdve Law (Enforcement

LEGISLATIVE REFORM OF THE EXCLUSIONARY RULE:
THE GOOD FAITH EXCEPTION

In 1961 the U.S. Supreme Court
held, in a 5-to-4 decision, that
“illegally seized" evidence was no
longer admissible in criminal cases
prosecuted by state officials. The rul-
ing was surprising and is not followed
in any other country. The principal
purpose of the rule is to deter and
punish police “misconduct” or dis-
regard of the Fourth Amendment.

No one would seriously urge that
police officers should be free to de-
liberately violate the Constitution in
order to secure a conviction, and this
aspect of the "Exclusionary Rule" is
not really in debate, although ‘ome
scholars have suggested diff ".rent
methods to deter and punish ptiice
misbehavior.

The principal fault of the Exclu-
sionary Rule, as it is presently inter-
preted. is that it also punishes a good
faith mistake by an honest and con-
scientious police officer. The " nis-
take’ might be an inadvertent one.
such as the wrong date on the affi-
davit. or an "incomplete™ description
of the premises to be searched or the
property to be seized.

The Good Faith Exception

In 1980. an en banc federal ap-
peals court was the first to recognize
an exception to the Exclusionary
rRule In United States v. Williams,
the Fifth Circuit said that:

Henceforth in this circuit, when
evidence is sought to be excluded be-

Cooynghi

cause of police conduct leading to its
discovery, it will be open to the propo-
nent of the evidence to urge that the
conduct in question, if mistaken or
unauthorized, was yet taken in a rea-
sonable. good-faith belief that it was
proper. Ifthe court so finds, itshall not
apply the Exclusionary Rule to the
evidence. 622 F 2d 830. 846-7.

Thp Fifth Circuit noted that the
officer’s SUDJCIVE beliefs concerning
the legality of a search is not enough.
Ignorance of "he basic principles of
criminal procedure fails the Ob]ECtIVE
test of good faith. The police officer's
actions must "be based upon articu-
able premises sufficient to cause a rea-
sonable. and reasonably trained, offi-
cer to believe he was acting lawfully.”
This language places heavy emphasis
on the quantity and quality of police
training. Future cases in that circuit
will examine the preservice training
given recruits, in-service training
given seasoned officers, and case law
bulletins furnished officers on a
periodic basis. There will be a strong
incentive to insure that a'l officers are
promptly provided with liie latest case
law affecting police operations.

The Fifth Circuit was split into the
Fifth and Eleventh Circuits in 1981:
the Williams decision is now the law
in both circuits. The Supreme Court
declined to review the Willlams deci-
sion. and has yet to express an opin-
ion on the good faith exception in
search and seizure cases. Assuming
an appropriate factual setting, many

scholars believe the Supreme Court
will eventually adopt a good faith ex-
ception. at least by a 5-to-4 majority.
A properly worded statute could nar-
rowly frame the issues. .

Americans for Effective Law
Enforcement, inc. (AELE) has been
an outspoken proponent for the good
faith exception. AELE originally urg-
ed its views at the Attorney General’s
Task Force on Violent Crime hearings
in 1981. The Task Force later recom-
mended adoption of the good faith
exception.

Following the Task Force recom-
mendation, several U.S. Senators
intioduced bills which would extend
the good faith exception to the other
ten federal appeals circuits. The pres-
ent administration has strongly sup-
ported such legislation, and a variety
of organizations and witnesses (in-
cluding AELE) have filed position
papers and have testified in support of
modification proposals.

On June 2. 1982, the head of
the Justice Department's Criminal
Division. D. Lowell Jensen, noted
that the Exclusionary Rule is not re-
quired by the Constitution, but is only
a court-ordered remedy to deter po-
lice misconduct. The Justice Depart-
ment points out that no conceivable
purpose is served by suppressing evi-
dence which has o.zen seized in good
faith. In short, thtrc is no reason to
"punish™ the police and no deliberate

1*'8Z by Americans lor Efteciivu Law Enforccini’in. Inc
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AELE POSITION HEAR
U.S. SENATE EXCLUSIO
RULE HEARINGS

ayne IV. Schmid,", AELE Execu-
Hue Director, testified on March

16. 1982. before the
mMieMon Criminal Law of the. Senate Judi-
ciary Committee. The invitation to present
our views came from the chairman.
Senator Charles Mathias of Maryland.
Several u'lls would modify the Iwrsh effects
of the euiaentiarv rule that now prohibits
federal courts from considering evidence
that has been "illegally" obtained by police
or federal e-jents

D IN
NARY

At heart is the so-called "Good Faith
Exception" to the rule The exception was

only recently recognized hy the federal ap-

peals court that supervises lower level
couns iii Six southern states. Schmidt stated
that there is no evidence that officers have
abused the good faith test in those slates
I'le pointed to Houston, which averages
nearly 100 criminal filings a month In
more than a year, not a single rase of police
misuse of the good faith exception has
been noted Statistics were also cited lor
Miami, and again no notice abuse has
even Dee., alleged

The Sennit* Hearings have recently
been prmlcii. the paper-bound hook is.5.57
pages in length The report contains state-
ments tty Comieittoe members ol Ore
Senate, testimony ol the various witnesses
pioposeti legislation, prooared statements,
-upplementnl questionsand answers trans-
mitted. correspondence, articles and com -
ments received The report. Serial No
I-1,7 41, as pictured above, may be ob-
tained from your I S Senator

continued from page 1

misconduct to “deter.” The Senate
has yet to acton S. 22r 1. which is the
biil currently supported by the admin-
istration.

State Response

Colorado was the first state to
act. and passed House Bill No. 1493.
which recognizes a good faith excep-
tion in state prosecutions [Colo. Rev.
Stat. §16-3-308 (1981 Session)]. The
bill was co-sponsored oy 33 repre-
sentatives and 8 senators; the gover-
nor signed the bill into law. and the act
took effect on July 1. 1981

Arizona was the second state to
enact a good faith  .tute, Hous® Bill
2106. What is now Ariz Rev. Slot.
13-3925 was signed by the governor
on April 20. 1982. In June, a nation-
ally advertised conference and semi-
nar on the good faith exception was
held in suburban Phoenix. Inaddition
to Arizona registrants, prosecutors
from 14 other states attended the
discussion sessions. AELE partici-
pated in this conference, and began

SubCOfork on a Model State Statute.

Model State Statute

In July 1982. Americans tor Ef-
fective L.".w Enforcement proposed a
Model State Statute, which is set forth
in the box on page 3, Sections A and
B closely follow the recent Arizona
statute. The remaining sections were
drafted to reflect the views of many of
the attendants at the Phoenix confer-
ence: that such statutes give the
courts as much direction and as little
discretion as possible.

Goo Ifaith isspecifically defined.
Of particular interest is the section
relating to warrantless searches (D-2).
The officer must possess, in addition
to his subjective belief that he has
probable cause, "at least a reasonable
suspicion™ that the person possesses,
or that the premises contains items of
an evidentiary nature,

Reasonable suspicion is a stand
aril of proof which has been deter
mined in over five thousand pub-
lished court opinions |l is the same
guantum of proof necessary to justify
a temporary detention of an individ-

~Ntal under ihe “stop-and-frisk" dut~

trine recognized by the Supreme
Court in 1968. ltis an articulate stand-
ard in each state, based on thousands
of situat ons. It is a standard of less
than probable cause, but greater than
intuitiom hunch or a suspicion not
premised on objective facts.

Anon er component of the
Model State Statute is a training re-
quirement. It will vary from state to
state, and presumably each state
training board will continually evalu-
ate local training needs in search and
seizure cases.

Constitutional Action
Required in Some States

In a few states, like Florida and
Louisiana, the Exclusionary Rule is a
part of their state constitution. A con-
stitutional amendment will be re-
quired in those jurisdictions: such an
amendment was narrowly defeated in
Florida in 1°82. but will be re-intro-
duced later.

In some jurisdictions, the state
supreme court has adopted the prin-
ciple of “independent state grounds"
and refuses to admit certain evidence
in state prosecutions, although that
same evidence is admissible in the
federal courts. California is such a jur
isdiction. and citizen-supported at-
tempts to end this judicial variance are
now pending, through the initiative
process.

Public Support for
Truth in Evidence

The majority of Americans are
law-abiding and are understandably
frightened at the rising crime rate.
They are dissatisfied with the criminal
justice system and are frustrated that
criminals are freed due to a "techni-
cal” violation of the Fourth Amend-
ment. For example. California As
semblyman Robert Naylor recently
polled his constituents in San Mateo
County (the peninsula just south of
San Francisco). Over 0.000 voters re-
sponded to a questionnaire, an over-
whelming 80 percent of the respon-
dents felt that evidence of guilt should
not he excluded from a trial even if it
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was not gathered consistent with
court-prescribed procedures.

Focus on the Real Issues

Civil libertarians warn of whole-
sale police abuse of any good faith ex-
ception to the Exclusionary Rule.
Visions of police harrassment of Inno-
cent persons in their homes at 3:00
a.m., however dramatic, are not in
issue. The "real" issue is the good
faith mistake of a professionally
trained officer, or an unnoticed minor
ernor, or the retroactive effect of an
overturned court precedent, or even
a 3-to-2 decision that a par.icular law
or procedure is "unconstitutional."
Defense attorneys, who sometimes
constitute the largest group of siate
legislators, have a vested interest in
perpetuating the status quo.

The real goal of criminal justice
should be the encouragement of pro-
fessional law enforcement and to ob-
tain convictions of the guilty. A search
for technicalities does not further that
end. The good faith exception, how-
ever, encourages police professional-
ism arid still punishes intentional
misconduct or an indifferent attitude
to the rights of society. Good faith
legis'ation is the modification of a rigid
rule that in no way affects Its principal
purpose.

AELE's Position Urged

In his Senate testimony. AELE
Executive Director Wayne Schmidt
urged "the Congress as well as the
courts, to adopt a ‘Good Faith Excep-
tion' to the exclusionary rule." Minor-
ity Senator Dennis DeConcini. an au-
thor of one of the Good Faith bhills,
suggested thal Congressional action
would signal the states to adopt sum
Li legislation Perhaps it will be the
othei way around, which is whv
AELE las adopted a Model Stale
Statute.

AELE ii embers and supporters
will be pleased lo hear we have
mailed this issue ( Impact to 7363
state legislators ane S30 Members of
Congress. Let youv representatives
and senators know vour views.

$ L Page

AELE MODEL STATE STATUTE *

Exclusionary Rule Limitations: Admissibility of evidence obtained as
a result of an unlawful search or seizure.

A.

If a party in a proceeding, whether civil or criminal, seeks to exclude
evidence from the trier of fact because of the conduct of a peace offi-
cer in obtaining the evidence, the proponent of the evidence may
urge that the peace officer's conduct was taken in a reasonable, good
faith belief that the conduct was proper and that the evidence
discovered should not be kept from the trier of fact if otherwise
admissible.

No court shall suppress evidence which is otherwise admissible :n a
civil or criminal proceeding if the evidence was seized in good faith or
as a result of a technical violation.

"Evidence'" means contraband, instrumentalities or fruits of a crime,
or any other evidence which tends to prove a fact in issue.

"Good faith™ means whenever a peace officer obtains evidence:

1. Pursuant to a search warrant obtained from a neutral and de-
tached magistrate, which warrant is free from obvious defects
other than non-deliberate errors in preparation and the officer
reasonably believed the warrant to be valid: or

2. Pursuant to a warrantless search, when:

a. The officer reasonably believed he possessed probable cause
to make the search, and

b. The officer, possessed at least a reasonable suspicion that the
person or premises searched, possessed or contained items of
an evidentiary nature, and

c. The officer reasonably believed there were circumstances ex-
cusing lhe procurement of a search warrant; or

3. Pursuant to a search resulting from an arrest, when:

a. The officer reasonably believed he possessed probable cause
to make the arrest, and

b. The officer reasonably believed there were circumstances ex-
cusing the procurement of an arrest warrant, or

c. The officer procured or executed an invalid arrest warrant he
reasonably believed to be valid: or

4. Pursuant to a statute, local ordinance, judicial precedent or court
rule which is later declared unconstitutional oi otherwise in-
validated; and

3. The officer has completed a law enforcement academy or other
approved prerequisite curriculum and any mandatory subse-
guent training or instruction in Constitutional law and criminal
procedure, where required by the |State Peace Officers’ Stand-
ards and Training Commission|

This section shall not adversely affect the rights o( any plaintiff to seek
special damages against a peace officer or a governmental entity,
provided that the trier of fact in such civil action determines that the
officer or entity conducted an unlawful search or seizure

|Appropriate savings and severability clause]

‘Adopted by Americans for Effective Law Enforcement. Inc.
July 14. 1982.
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QUESTION PRESENTED INTEREST OF AMICI CURIAE

Whether the rule requiring the The above-listed states, through their
exclusion at a criminal trial of evidence attorneys general, respectfully offer this
obtained in violation of the Fourth brief in support of the State of Illinois.
Amendment, Mapp v. Ohio, 367 U.S. 643 The amici will all be affected by the

(1961); Weeks v. United States, 232 U.S. decision since this case involves the

383 (1914), should to any extent be Fourth Amendment to the United States

ified, so as, for example, not to Constitution, made applicable to the states

require the exclusion of evidence obtained by Mapp v. Ohio, 367 U.S. 643 (1961). Many

in the reasonable belief that the search of the amici have state constitutions which

and seizure at issue was consistent with have been construed in the search and<

the Fourth Amendment? seizure context to be identical to the
Fourth Amendment to the United States
Constitution. Indeed, Florida“"s
constitutional prohibition against
unreasonable searches and seizures
expressly states that;
This right shall be construed 1in
conformity with the 4th Amendment
to the United States Constitution,
as 1interpreted by the United

States Supremo Court.

Fia. Const, of 1960, Art. I, 8 12 (1982).



Addi tionalTy, three ot tne-amxcrr nave-——
legislatively provided a good faith
exception to the exclusionary rule. See
Utah Code Ann. &8 78-16-1 through 11
(Interim Supp. 1982); Ariz. Rev. Stat. Ann.
& 13-3925; Colo. Rev. Stat. 8 15-3-308.
Obviously, the ruling in this case will
affect these amici, as well as those states
contemplating similar legislation.

The Washington Legal Foundation (WLF)
is a private non-profit corporation
dedicated to the public®s 1interest in
reducing crime and 1its impact on society.
WLF joins this brief because 1its members
agree with the attorneys general of the
various signatory states that the exclu—
sionary rule no longer serves the purpose
of police officer deterrence and that the
exclusion of evidence without regard to the
culpability of law enforcement personnel is

in derogation of the rights of law-abiding

citizens.

— In— — | HIM— a.— —

SUMMARY OF ARGUMENT

As the exclusionary rule 1is now rigidly
applied, it no longer serves to deter
police misconduct or foster the integrity
of the judicial systen. Instead, the rule
benefits only those who break the law, and
the Court should modify the rule to make
its application more consistent with the
original reasons for the rule.

Because it is impossible to deter
police officers from doing acts which they
do not know, should not know, or cannot
know are 1illegal, evidence should not be
excluded when police officers act with both

a reasonable and good faith belief that

their conduct is lawful.

However, 1in all cases 1in which a
neutral and detached magistrate has 1issued
a search warrant which commands or

authorizes that law enforcement officers

conduct a search, evidence should not be



excluded because there 1is no way that the
purpose of the rule can be served. The
judiciary has actively encouraged law
enforcement officers to obtain warrants,
and it is not prudent to punish society"s
effort to obtain justice, thus benefiting
only the criminal, because a judicial
officer has improperly or incorrectly
issued a search warrant. Therefore, unless
the warrant was obtained by fraud or was
improperly executed, evidence should never
be excluded once a neutral and detached

magistrate has issued a search warrant.

/li\vjju HU 1T —

THE EXCLUSIONARY RULE SHOULD NOT

BE APPLIED WHEN THE EXCLUSION OF

EVIDENCE WOULD FAIL TO SERVE THE

RULE®S PURPOSE OF DETERRING POLICE

OFFICERS FROM MISCONDUCT.

The exclusionary rule 1is-a judicially
created procedural safeguard applied to the
benefit of criminal defendants. In recent
years, some of the current members of the
Court, as well as hundreds of other judges
throughout the country, have questioned the
continued vic.bility of the rule in light ol:
how the rule has been followed without
regard to the question of guilt or
innocence or more importantly without
regard to the original purpose of the
rule. Schneckloth v. Bustamonte, 412 U.S.
218, 267, n .24 (1973) (Powell, J.,
concurring). The time has come when the
Court can no longer 1ignore the encouragement

that blind adherence to the exclusionary

rule affords the ever expanding criminal



component of our society.

be modified,

and the time

The rule should

is now.

A.
THE EXCLUSIONARY RULE SHOULD
BE MODIFIED BECAUSE IT HAS
OUTLIVED ITS PURPOSE.
It is now well settled that the primary
[
purpose of the exclusionary rule is to
deter police conduct which violates the
Fourth Amendment. Stone v. Powell, 428
U.S. 465, 486 (1976). However, it is
equally well settled from the enormous
amount of controversy about the manner in
which the rule has been applied that the
rule no longer serves 1its original
purpose. See e.g., Brewer v. Williams, 430
u.s. 387, 422 (1977) (Burger, C.J.,
dissenting).

The amici curiae submit that as the
rule is now rigidly applied, it serves
almost exclusively to punish society"s
law-abiding citizens while benefiting

criminals whom the rule was never intended

to serve. Why should criminals go free



ueiaubbf- nTE-runscaui& nas blundered"?

People v. Defore, 242 N.Y. 150 N.E.

(Cardozo,

It should be beyond peradventure

justice should be a truth seeking process

however, inflexibly

applied, it fosters disrespect

enhancing the integrity of the judicial

system which originally was a second

Powell, supra at

Stone v.
428 U.S.
causing precisely the same disrespect for

the judicial process which it sought to

eliminate!
now applied,

distinguish between among the extent of

fourth amendment violations. Brown v.

Illinois, 422 U.S. 610 (1975) (Powell,

concurring 1in part). Instead,

is determined after the fact that the

Fourth Amendment has been abridged,

evidence is excluded without regard to the
culpability of the officer who seized Iit.
How can an officer be deterred from doing
something he does not know 1is wrong? This
defies common sense. |

Moreover, because police officers are
insulated from the actual exclusion
decision (e.g., sequestered at the
suppression hearing or removed by time and
distance from an appellate exclusion of
evidence), the purpose of police deterrence
is defeated because officers may never
learn how or why the evidence was
excluded. Instead, law enforcement
officers are likely to blame the judiciary,
the prosecutor, of "the system," thus
obliterating any chance of inspiring
confidence in the judicial system, which
was the second reason for the rule.

The frailty of the rule as it now

exists can perhaps best be evidenced by the
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swift, but where there have been two

wrongs, the defendant's and an officer's,

Imil i will «menich [fiin Liiliiiiciii| ,  [j«»] umlwj,

fFIULT/HRT Him Jki*Lub TQit/i 1V TtUiu il Hum ttill
and Seizure, 37 U. Chi. L. Rev. 665, 755

(1970). The present Administration has
gone on record to support modification of
the rule. Legislation to amend the judge-
made exclusionary rule was pending at the
close of the 97th Congress, and it 1is
anticipated that similar legislation will
be introduced during the 98th Congress.

A final reason that the exclusionary
rule no longer serves its original purpose
is that it discourages law enforcement
officers from relying upon or following up

citizen participation 1in crime prevention

[«MI1 | < : o
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across the country. P. blanket application

of the rule, as was done by the Illinois
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using what might ultimately turn out to be
accurate information, just because the
initial citizen tip was found in an
anonymous letter or telephone call. Cf.
Adams v. Williams, 407 U.S. 143, 147

(1972). Unquestionably, as the rule is
inflexibly applied now, in such cases only
society and justice, not the criminal, are
punished. The time 1is now for the Court to

change this situation.
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B.
EVIDENCE SHOULD NOT BE EXCLUDED
WHEN 1T WAS SEIZED BY A POLICE
OFFICER WHO HAD A GOOD FAITH
BELIEF SUPPORTED BY OBJECTIVE
REASONABLE GROUNDS THAT HIS
CONDUCT WAS LAWFUL.

While there has been widespread
agreement among law enforcement officers,
prosecutors, judges, and even some of the
defense bar that there are problems with
the application and enforcement of the
exclusionary rule, the question remains
what should be done to the rule itself or
the manner in which it 1is applied. The
amici curiae are not urging the Court to
take the drastic step of abolishing the
exclusionary rule altogether, but rather,
the various states are asking the Court to
modify the rule in a common sense fashion

which would still accomplish the rule's

original objectives.

12

which eliminates the "all or nothing"
rationale of the rule as it is now being
applied. The amici submit that a better
alternative would be a rule which would not
order exclusion when the evidence was
seized by a I»* cr.”"-rcement officer acting
in good faith with a reasonable belief
supported by objective reasonable grounds
that his conduct was lawful.

The Court has already adopted this type
of approach 1in many varied situations
involving evidence seized or obtained Tfrom
improper searches and seizures. In
Michigan v. DeFillippo, 443 U.S. 31 (1979),
the Court upheld the admission of evidence
which had been seized after an arrest which
was later termed 1illegal only after the
ordinance authorizing the arrest had been
found unconstitutional. The Court

recognized chat "(a] prudent officer, 1in



the course of determining whether
respondent had committed an offense wunder
all the circumstances shown by this record,
should not have been required to anticipate
that a court would later hold the ordinance
unconstitutional.” _Id. at 443 U.S. 37,
38. The Court noted that it was a police
officer"s duty to enforce laws until those
laws are found unconstitutional, and the
Court commented that society would suffer
if police officers took it upon themselves
to determine which laws were constitution—
ally entitled to enforcement. _IcL at 443
u.s. 38.

In United States v. Peltier, 422 U.S.
531 (1975) , a majority of the Court refused
to apply the exclusionary rule to a border
search when the statutory and regulatory
authority for the search were found
unconstitutional 1in a case that was decided

long after the search hud been conducted.

The Court specifically recognized that
exclusion of evidence was not required when
it would not serve the purpose of the rule
because there had been absolHtely no way
for the 13w enforcement officers to know
that their search was unconstitutional.

Id. at 422 U.S. at 542.

Similarly, in Michigan v. Tucker, 417
U.S. 433, 447 (1974), a majority of the
Court recognized that where police officers
had acted "in complete good faith" the
rule"s deterrence rationale was not
compelling enough to cause the exclusion of
evidence even though the evidence had been
indirectly obtained 1in violation of the
Constitution because the defendant had not
been Mirandized.
The Court has previously applied this

same rationale in its retroactivity

cases. In Linkletter v. Walker, 381 U.S.

618, 637 (1965), the Court refused to make



retroactive Mapp v. Ohio, 3b/ U.S. b43
(1961), which, of course, was the case
which held that the exclusionary rule was
applicable to the states in the first
place. In Linkletter, the Court explicitly
recognized that the application of the
exclusionary rule retroactively "by the
wholesale release of the guilty victims"
[criminals) would not serve the rule®s
purpose of police officer deterrence. Id.
at 381 U.S. 637. In other words, the Court
implicitly recognized that police officers
would not be deterred by the application of
the rule at that late date because when
their alleged "illegal conduct”™ had
occurred, that conduct had not yet been
judicially declared to be illegal. The
rule was not applied retroactively because

the reason for the rule would not have been

served.

—TT-

more recent case of United States v.
Johnson, _ U.S. __ , 73 L.Ed.2d 202
(1982). That case 1is consistent with the
rationale supporting a good fgith exception
because 1in Johnson, law enforcement
officers should have been on notice for at
least one month that a warrantless arrest
in a home was 1illegal in that jurisdiction.
ld. at 73 L.Ed.2d 216, n.15. Thus, a law
enforcement officer who made a warrantless
arrest could not have had both a good faith
and reasonable belief that his conduct was
lawful, and consequently, a good faith
exception could not be justified under
those circumstances. Had that not been the
case, this Court might well have reached a
contrary conclusion. See Desist v. United

States, 394 U.S. 244 (1969); United States

v. Peltier, supra.



Moreover, the same practice of not
applying the harsh sanctions of the rule in
situations where the purpose of deterring
police officer 1illegal conduct would not be
served can be found 1in the Court®"s standing
cases. For example, 1in Rakas v. 1llinois,
439 U.S. 128, 134 (1978), the Court refused
to apply the exclusionary rule to the
benefit of defendants whose fourth amend-—
ment rights had not been violaced. See
also United States v. Payner, 447 U.S. 727,
735 (1980), in which the majority of the
Court refused to allow the suppression of
otherwise admissible evidence which had
been seized unlawfully from a third party
not before the Court. The Court emphasized
that the interest of deterring illegal
searches would not be served by exclusion
of the evidence at the "instance of a party
who was -pt the victim of the challenged

practices." 1d.

In a similar vein, the Court has not
seen fit to apply the exclusionary rule in
the context of impeachment pf a defendant's
testimony >t trial. In United "”"abes wv.
Havens, 44b U.S. 620, 628 (1980), the Court
held that the rule"s interest in police
deterrence was outweighed by society"s
interest in reaching the truth at trial,
and the Court allowed the prosecution to
impeach the defendant®"s testimony with
illegally obtained evidence which was
inadmissible in the government s direct
caBe. See also Oregon v. Hass, 420 U.S.
714 (1975); Harris v. New York, 401 U.S.
222 (1971); and Walder v. United States,
347 U.S. 62 (1954) .

Also, the exclusionary rule has not
been applied in federal civil proceedings
even though the evlLdence was seized in
violation of the Constitution. In United

States v. Janis, 433 U.S. 433, 455



Justice Blackmun wrote that there was no
justification for extending the exclusion—
ary rule to a federal civil proceeding
based upon evidence unlawfully seized by a
law enforcement officer who had acted 1in
good faith:

In short, we conclude that exclusion

from federal civil proceedings of

evidence unlawfully seized by a

state criminal enforcement officer

has not been shown to have a

sufficient likelihood of deterring

the conduct of the state police so

that it outweighs the societal costs

imposed by the exclusion. This

Court, therefore, 1is not justified

in so extending the exclusionary

rule. (Footnote omitted.)

Similarly, the rule has not been
applied to grand jury proceedings. Uni ted
States v. Calandra, 414 U.S. 338 (1974).
The Court noted that any possible "minimal
advance 1in the deterrence of police
misconduct" was outweighed by society’'s

interest 1in not hampering the role of the

grand jury. JlcL at 414 U.S. 351, 352.

Thus, it is clear that the Court has
already recognized the problems with the
rule and the wisdom of not applying the
rule in situations 1in which a}leged police
misconduct would not be deterred. However,
the Court has not yet taken that last step
and ruled that evidence should not be
suppressed when it was seized by a police
officer who was acting in a reasonable good
faith belief, supported by articulable
objective grourds, that the search and
seizure was lawful. This case presents
such an opportunity.

The Fifth Circuit Court of Appeals,
sitting en banc, has already adopted the
same good faith standard which the amici
curiae submit should be made Ilaw
nationwide. United States v. Williams, 622
F.2d 839, 847 (5th Cir. 1980), cert,
denied, 449 U.S. 1127 (1981). The good

faith exception to the exclusionary rule is



also che law in the Eleventh Circuit.
Bonner v. Prichard. 661 F.2d 1206 (11th
Cir. 1981) (en banc) .

In Williams, the Fifth Circuit
emphasized that it had modified the rule
"only to conform that [the rule) to its
underlying purpose: to deter unreasonable
or bad-faith police conduct.” J3. at 622
F.2d 847. The court also explained that
the good faith exception would apply only
if the officer"s belief was both "bona fide
and reasonable.™ 16 . at 622 F.2d 843.
Therefore, suppression would still result
in cases in which the proponent of the
evidence could not establish that the
officer"s belief was both in good faith and
reasonable in light of the circumstances
known to the officer at the time. In other
words, the original purpose of the rule
would still be served by exclusion of

evidence 1in cases 1involving bad faith or

unreasonable conduct on the par* of law
enforcement officers.

The adoption of the good faith
exception to the exclusionary rule by this
Court would not be a decision which would
strip unfortunate defendants of their
constitutional rights. While protection
against unreasonable searches and seizures
may have 1its roots in the common law and,
of course, the Constitution, the exclusion
of evidence thus obtained 1is uniquely a
product of the judicial system of the
United States. Weeks v. United States, 232
U.s. 383 (1914); Mapp v. Ohio, supra.

Moreover, practice {n both the Fifth
and Eleventh Circuits has conclusively
demonstrated that the anguished outcries
found in the rhetoric of those opposed to
modifying the rule are unfounded. In fact,
on March 16, 1982, the Senate Judiciary

Subcommittee on Criminal Law heard



testimony on whether Congress should
statutorily create a good Tfaith exception
to the exclusionary rule. Testimony before
that Subcommittee established that there
had been no abuses of the good faith
exception to the exclusionary rule 1in
either the Fifth or Eleventh Circuits as of
that date."*"

As Chief Justice Burger explained in
his dissent 1in Bivens v. Six Unknown Named
Agents, 403 U.S. 388, 419, 422 (1971), a
civil remedy against the offending officer
would be more viable than the "universal
“apital punishment ™ inflicted upon all

illegally obtained evidence, regardless of

AThe Committee heard testimony that there
had been 1,185 criminal Tfilings in the
Southern District of Texas, 119 criminal
filings in the Southern District of
Alabama, and 602 criminal Tfilings in the
Southern District of Florida. There was
absolutely no empirical evidence or other
type allegation that the good faith
exception had been abused.

how it was obtained. Amici submit that
police officer deterrence would be more
likely to occur if offending officers (or
their supervisors) were made civilly
liable. In egregious cases,llaw
enforcement officers would be much more
likely to police their own since they would
no longer be insulated from their
conduct. See, e.g., Smith v. Hoath, "591
F.2d 220 (6th Cir. 1982), in which a
supervisor was held liable under 42 U.S.C.
& 1983 for damages resulting from fourth
amendment violations. Also, at least one
state has already statutorily authorized
civil actions against law enforcement
officers in lieu of exclusion of evidence
resulting from fourth amendment
violations. See Utah Code Ann. g 78-16-3
(Interim Supp. 1982).

Therefore, the predictions of doom

forecast by those opposed to modifying the



rule have been proven to be unfounded both
in common sense and in fact. There «imply
has yet to be any claim sustained by
empirical evidence of the irreparable
injury of any 1innocent citizen or group
based upon a good faith exception to the
exclusionary rule.

The Fifth Circuit has not been alone 1in
establishing a good faith exception to the
exc?,usionai:y rule. In State v. Mincey, 636
P.2d 637, 650 (Ariz. 1981), the Arizona
Supreme Court sitting en banc held that the
exclusionary rule was not applicable in
situations in which a police officer had
"proceeded 1in good faith reliance on the
law in Arizona as he was advised by a legal
expert." Similarly, the Louisiana Supreme
Court followed Will jams and adopted the
good faith exception in upholding a search
warrant based upon an affidavit from which

material facts had been inadvertently but

in good faith omitted. State v. Lehnen,
403 So.2d f>83, 686 (La. 1981). See also
Gifford v. State, 630 S.w.2d 387, 391
(Tex.Crim."pp. 1982), in whiFh it was held
that the exclusionary rule would not be
applied when the "police misconduct was
merely technical.” The Supreme Court of
Virginia has also indicated that it was
persuaded by the reasoning of Williams.
Holloman v. Commonwealth, 275 S.E.2d 620,
622 (Va. 1981). See also Drumheller v.
Commonwealth, 29 S.E.2d 602, 605 (Va. 1982)
(Poff, J. concurring). The Supreme Court
of Vermont applied the same rationale the
court used in Michigan v. DeFillippo,
supra, when it refused to order suppression
of evidence seized after a search based on
an allegedly unconstitutional statute.
State v. Harbaugh, 326 A.2d 821 (Vt. 1974).
Also, 1in a very recent search warrant

case 1in which the judge erred in 1issuing a



warrant, the Massachusetts Supreme Court
indicated that it wanted to apply a good
faith exception to the rule. That court
declined to do so only because it felt
compelled to reverse in light of
Coolidge. Commonwealth v. Sheppard,

N.E.2d _, 32 Cr.L. 2158 (Mass.,
opinion filed Oct. 26, 1982). Moreover, at
least one other federal court of appeals
has adopted the rationale of Williams. See
Robberson Steel Co. v. Occupational Safety
and Health Review Comm., 645 F.2d 22 (10th
Cir. 1980) (civil OSHA Enforcement
Proceedings).

Moreover, at least three state
legislatures have alrtc.dy adopted some type
of statutory exception to the exclusionary
rule. See Utah Code Ann. &8 78-16-1 and 8
("whether the conduct of the peace officer
was in good faith"); Ariz. Rev. Stat. Ann.

8 13-3925 ("evidence was seized by a peace

officer as a result of a good faith mistake
or technical violation"); Colo. Rev. Stat.
8 16-3-308 ("evidence was seized by a
police officer...as a result qf a good

[
faith mistake or of a technical viola-—
tion"). Aiso, the people of California, by
initiative, have recently amended their

constitution to prohibit exclusion of
"relevant evidence." Cal. Const. Art. 1,
8 28() .

The reasons for modifying the exclu—
sionary rule to allow for the admission of
evidence when seized in a reasonable and
good TFaith belief that the seizure was
lawful are compelling. Thu original
purpose of the rule would still be
effectuated since under the rationale of
Williams the evidence would still be
excluded if die officer"s belief was not
both reasonable and in good faith. The

adoption of such an exception would restore



integrity to the judicial system while also

serving justice

for

truth.

by

reinforcing the search

EVIDENCE SHOULD NOT BE EXCLUDED WHEN

A SEARCH WARRANT HAS BEEN ISSUED BY

A NEUTRAL AND DETACHED MAGISTRATE.

Regardless of whether th,e Court accepts
the assertion found in the previous section
of this brief that evidence should never be
excluded 1in any "good faith" search and
seizure, the amici emphatically submit that
the rule should never be applied in cases
involving duly issued warrants, absent a
clear showing of fraud by the affiant or
the unreasonable execution of the war rant.”

In Johnson v. United States, 333 U.S.

10, 13-14 (1948), the Court held that

evidence seized pursuant to a warrantless

OOf course, evidence could still be
excluded 1if the police lie or deliberately
mislead the magistrate or if the warrant is
improperly executed -- exclusion under
those circumstances would still be
consistent with the purpose of the rule.
Franks v. Delaware, 438 U.S. 154 (1978).
Mapp v. Ohio, supra.



arrest should have been suppressed because
the police officers had enough time and
information to obtain a warrant. The
arrest had been made after law enforcement
officers smelled burning opium in the
hallway of a hotel and obtained permission
from the occupant of the room from which
the smell emanated to enter the room. The
Court emphasized that:

The point of the Fourth Amendment/

which often 1is not grasped by

zealous officers, 1is not that it

denies law enforcement the support

of the usual 1inferences which

reasonable men draw from evidence.

Its protection consists 1in requiring

that those inferences be drawn by

a neutral and detached magistrate

instead of being judged by the

officer engaged in the often com—

petitive enterprise of ferreting

out crime.
id. Cf. United States v. Lefkowitz, 285
U.S. 452, 464 (1932). See also Coolidge wv.
New Hampshire, 403 U.S. 443 (1971), in

which the Court emphasized the importance

of seeking from a neutral and detached

.32

magistrate the approval to search. In that
case, the search warrant had been issued by
an attorney general who was also directing
law enforcement efforts to find the
perpetrator of a murder. Several years
after Coolidge was decided, the Court again
emphasized the importance of the role of a
neutral and detached magistrate in the
balance between society"s right to thwart
crime and a citizen®s fourth amendment
right against unreasonable searches and
seizures. Gerstein v. Pugh, 420 U.S. 103
(1975) .

Therefore, there is absolutely no way
that the alleged purpose of the exclusionary
rule i.e., to deter police misconduct,
could ever apply 1in a search warrant
situation (absent perjury or deceit by the
officer seeking the warrant). See Brown v.
Illinois, supra at 422 U.S. 612, Powell,

J., concurring in part. This Court, as



well as all other aspects of the judicial

system, has actively encouraged officers to

seek warrants. In United States v.

Ventresca, 380 U.S. 102, 106 (1965),

Justice Goldberg explained that in previous

cases:

[T)his Court, strongly supporting
the preference to be accorded
searches under a warrant,
indicated that 1in a doubtful or
marginal case a search under a
warrant may be sustainable where
without one it would fall. In
Johnson v United States, 333 US 10
and Chapman v United States, 365
US 610, the Court,, 1in condemning
searches by officers who 1invaded
premises without a warrant,
plainly intimated that had the
proper course of obtaining a
warrant from a magistrate on the
same evidence available to the
police made a finding of probable
cause, the sea.rch under the
warrant would have been sustained.

Does it make sense then for the

judiciary to exclude evidence under the

guise of an unreasonable search and seizure

when the police officer has obtained prior

judicial approval for the search? Does

it

make sense for the judiciary to exclude
evidence after a ludicial officer has
issued a warrant which commands that a
search and seizure be made? "The amici
submit that it obviously does not make
sense, yet, as the rule is now applied,
that is precisely what occurs daily all
over the country. IfT the Court 1is not
going to accord deference to its previous
decisions which encouraged law enforcement
officers to seek approval for searches
Ventresca, supra, why should a police
Officer bother to go to a magistrate at
all?

Moreover, as Justice White so aptly
noted in his dissent in Payton v. New York,
445 U.S. 573, 619 (1980), law enforcement
officers today are routinely called upon to
make 1immediate on-the-spot "subtle discrim—
inations that perplex even judges 1in their

chambers.” How then can it be considered



prudent to expect law enforcement officers
to be deterred when evidence 1is excluded
despite the fact that a neutral and
detached magistrate authorized, and, in
fact, commanded a search?

A striking example of the complexity of
current search and seizure law is the
controversy caused by the recent decisions
of Robbins v. California, 453 U.S. 420
(1981) and Belton v. New York, 453 U.S. 454
(1981), which was not put to rest until
United States v. Ross, _ U.S. _ , 72
L.Ed.2d 572 (1982) was decided. It is
significant to note that when Robbins was
finally decided, fourteen judges had
reviewed the search, and seven had found it
valid and seven others had found it
invalid. It is also significant to note
that this Court resolved the legal

ambiguity just the next term - but during

the interim how could the average police

officer on the street have been expected to
understand the status of the law? Yet,

from the time Robbins and Belton were
decided until the matter was put to rest in
United States v. Ross, amici ;ubmit that
numerous criminal defendants who were
otherwise guilty received the benefit of

the "blunderbuss effect” of the exclusionary
rule.

It is important to note that the rule
of law sought by the amici can be made
without the Court®s having to overrule any
prior cases. Since the judicial leap fronm
exclusion of evidence 1in non-warrant cases
to all fourth amendment cases was made

wi-thout an explanation of why the rule was

applicable, the Court has apparently never



aaaress“clTlle 1ssue.unitea stages v.
Ross, supra, at 72 L.Ed.2d 593.

The application of the rule is
especially harsh in this case because the
police officers relied upon a search
warrant issued by a neutral and detached
magistrate. After receiving the initial
anonymous letter, I1llinois law enforcement
officers went to great lengths to ascertain
that the information was correct before
attempting to obtain a warrant. This
included obtaining information from a
previously reliable confidential informant,
information from the Illinois Secretary of
State"s Office, information from the
Chicago Police Department agent assigned to

O"Hare Airport, and information from a Drug

“Nathanson v. United States, 290 U.S. 41
(1933); Giordenello v. United States, 357
U.S. 480 (1958); Aguilar v. Texas, 378 U.S.
108 (1964); Spinelli v. United States, 393
U.S. 410 (1969) .

38

EnTorcement Administration ayeiit wnu uau
personally observed the Gates"™ activities
in Florida. Amici ask what else could the
law enforcement officers have done? \Were
they to sit by 1idly and allow a crime to
occur? That 1is precisely the effect of the
application of the rule in this case in
which a warrant was obtained only after all
the information and details were
corroborated. Draper v. United States, 358
U.S. 307 (1959).

The fact remains that regardless from
what perspective the anaylsis 1is made, it
makes no sense to apply the exclusionary
rule 1in cases 1in which law enforcement
officers have 1in good faith obtained a

search warrant from a neutral and detached

magistrate. Law enforcement otficeiu ate
not supposed to second guess judges who
have commanded or authorized them to search

a person or place. There is simply no



reason to apply the rule in a search lawfully issue commanding execution of the

warrant case because the reason for the warrant. United States v. Williams, supra,
rule, i.e., police deterrence, cannot at 622 F.2d 841. If not, upon whom can he
possibly exist in a case 1in which a warrant r#ly?teAnd if not, why has this Court

has been properly issued. At least one commanded that police seek prior approval

commentator has recognized this. «the* judiciary to legitimize the

J. Fennelly, Warrant Searches and the watfant? Coolidge, supra. Moreover,

«

Exclusionary Rule, A Rule in Search of a ce officers cannot take "it upon

Reason (to be published in Notre Dame Law s to determine...[whether the

Review, Spring 1983). warrant] was constitutionally entitled to

Moreover, the Court has already enforcement...."” Michigan v. DeFillippo at

established in Michigan v. DeFillippo, 443>U.S. 38. If they could, why require
1 *1
them® fco go to a magistrate in the first

R

%.
place?

supra, that police officers could rely in
good faith on legislative enactments

subsequently judicially determined to be The judiciary and law enforcement

constitutionally infirm without the branches are distinct parts of the entire

sanction of the exclusion of evidence. The criminal justice systenm. The judiciary has

argument s much more compelling that a reculBtly emptasi7.ee. roe importance oi

police officer may in good faith rely upon obtaining its approval before law

a judicial determination that probable enforcement officers are allowed to invade

cause exists and that a warrant may someone's privacy, even a criminal®s

40



Coolidge v. New Hampshire, supra; Johnson
v. United States, supra; United States v.
Ventresca, supra. Thus, by rigid
application of the rule, the judiciary
punishes both society and law enforcement
while the criminal goes free. This 1is the
antithesis of common sense.

The time has come to give law
enforcement officers "breathing room" to
operate in the harsh environment of the
real world. It is also the time to restore
integrity to the criminal judicial systenm
by not applying the exclusionary rule to
cases involving search warrants. See
United States v. Hill, 500 F.2d 315, 322
(5th Cir. 1974), cert.>denied, 420 U.S. 931
(1975) . At the very miminum, society and
the search for truth should not be punished

because "the judge has blundered."

CONCLUSION

There 1is no doubt that the exclusionary
rule has failed to withstand the test of
time. As the rule is currently being
applied across the country, ig fails to
deter police officers who are acting with a
good faith belief that their conduct 1is
lawful, and it also fosters disrespect for
the judicial system by punishing society
rather than the guilty defendant.

The rule should be modified to allow
the admission of evidence 1in cases 1in which
police officers acted with a reasonable,
good faith belief that their conduct was
lawful. However, evidence should never be
excluded 1in cases 1in which a warrant has
been properly executed by the police after
having been properly 1issued by a neutral
and detached magistrate. Amici
respectfully request the Court to seize

this opportunity to correct the injustice



that blind administration of the exclusionary
rule has inflicted upon society.
Respectfully submitted,

JIM SMITH
Attorney General

LAWRENCE A. KADEN
Assistant Attorney General

RAYMOND L,. MARKY
Assistant Attorney General

THE CAPITOL, 1502
Tallahassee, FL 32301
(904) 488-0600



As of 1/21/83, the following additional

materials

have been

requested or are in the process of being obtained:

Arizona Rev. Stat. Am., Sec. 13-3925

U.S. v. Williams, 622 F.2d 830 (5thCir. 1980)

Geller, Enforcing the FourthAmendment: The Exclusionary
Rule and 1its Alternatives, 1975 WASH. V.L. Q. 621

Ball, Good Faith and the Fourth Amendment: The "Reasonablel
Exception to the Exclusionary Rule, 69 GEO.L.J. 1361 (1981)
11 Colo. Law. A10 (1982 i

11 Colo. Law. 70A (19821

60 WASH. V.L.O0. 161
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LETTER Or INTENT

SENATE BILL 55

Before an organization and the state enter into an agreement, the
agreement proposed to be entered into shall be submitted to the

e
legislature for consideration of the monetary terms of the agreement,
the proposed agreement shall be submitted to the legislature within ten
(10) days after the agreement of the parties or ten (10) days after the
convening of the next regular session. The monetary terms of the sub-,
mitted agreement take effect if they are not rejected by the legislature

by concurrent resolution within thirty (30) days after the agreement is

submitted to the legislature.



IN THE SENATE BY THiF, JUDICIARY COrKITTEI
CS FOR SENATE BILL NO. 55 (Judiciary)
IM Tin: LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to collective bargaining; and pro—

viding for an effective date."

e
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
(o]
* Section 1. AS 23.A0.210 is amended by adding a new subsection to
10
~ read:
1
11
(b) Before entering 1into an agreement between an organization
arid the state a proposed agreement approved by the organization and
the state shall be submitted to the legislature for consideration of
the monetary terms of the agreement. The proposed agreement shall be
15
submittedto the legislature within 10 days after the agreement of the
In
parties or 10 davs after the convening of the next regularsession.
U
agreement~take/ effect if the monetary terms of the agreement are
not rejected by the legislature by concurrent resolution within 30
19
days after the agreement is submitted to the legislature.
20
* Sec. 2. This Act takes effect immediately in accordance with AS 01.-
21
10.070(c) -

22

ill 'nnnriA .



1?7M1 iF
VS U@BELAT-I

LEGISLATIVE AFFAIRS AGENCY

M7 M O0ORANDUM February 11, 1983
SUBJECT: Collective barcaininc
(SB 55)
TO: Senator Bill Ray
FROM: Billy G. Berrier
Director

Division of Lecal Services

I have prepared a couple of suggestions for your
consideration.

These are:

(€)) (b No agreement between an organization andthe
state is effective until the monetary terms of the
agreement have been approved by the legislature by
funding of the monetary terms through legislative
appropriation.

or

@) () Before entering 1into an agreement between an
organization and the state a proposed agreement
approved by the organization and the state shall be
submitted to the legislature for approval of the
monetary terms of the agreement. An agreement may net
become effective until the monetary terms of the
agreement have been approved by the legislature by
funding of the monetary terms bv appropriation.

If you prefer we can prepare a .requirement that agreements
be submitted to the legislature on an advisory basis and
create a disapproval mechanism. Since it is questionable
that a disapproval could have binding legal effect because
of the separation of powers problem and because the
approaches suggested are cleaner, | have not prepared
suggested language for this.

RGB:1jb



- Bill Sheffield, Governor

DEPARTMENT OF LAW
POUCH K - STATE CAPITOL
JUNEAU. ALASKA 99811
OFFICE OF THEATTORNEY GENERAL PHONE: 190714ES-3600

February 10, 1983

Honorable Bill Ray
Senator

Alaska State Legislature
Fouch V

Juneau, Alaska 99811

.Re: SB 55; legislative review
of collective bargaining
agreements

Deal- Senator Ray:

I have given further thought to our disagreement re—
garding the possible legal questions raised by SB 55. As I un—
derstand our most recent phone conversation, you propose through
SB 55 to provide a mechanism for legislative oversight where the
state and an employee organization reach tentative approval of a
collection bargaining agreement. My concern, again, 1is that a
separation of powers question arises if the legislature asserts a
right to approve or disapprove those nor.-monetary terms of a col—
lective bargaining agreement not defined through substantive en—
actments. Allow me to propose an approach which may accommodate
our respective concerns.

Establishment of a process to solicit the legislature’s
advisory opinion does not ©pose any constitutional problems.
Thus, my preliminary view 1is that it would be lawful to require
the submission of a tentative agreement to the legislature.
Somewhat along the lines suggested in SB 55, the legislature
would have a specified period of time to express, through adop-—
tion of a resolution, 1its disapproval of all or part of the- ten—
tative agreement. if no resolution 1is adopted, the parties can
assume that the legislature approves the tentative agreement.
Furl_her, since oftentimes tentative agreements ere reached when
the legislature is not 1in session, it may be desirable to dele—
gate to the Legislative Council the responsibility to review any
tentative agreements adopted in the interim period.

Any resolution adopted by the legislature to express
disapproval of all or part of a proposed collective bargaining
agreement would be advisory. As a legal matter, the parties to
the tentative agreement would be free to proceed witl; execution
of the proposed contract, or to return to the negotiating table.
By the same token, however, the legislature retains the right to
determine whether or not to appropriate money to fund the agree—
ment. The practical consequences, however, may well be



Honorable Bill Ray February 10, 1983

Senacor Page 2

substantially more far-reaching. The advisory review process
offers a vehicle ror the legislature to assume a more active role
in the collective bargaining process. Also, it offers the
parties an insight into the legislative view of the proposed
terms of agreement, perhaps limiting the present state of

uncertainty where money terms are submitted to the legislature.
Last, an expression of legislative disapproval would, 1if nothing
else, at least put the parties on notice that if they disregard
legislative concerns, the likelihood of obtaining an
appropriation to fund the agreement would be jeopardized.

I look forward to working with you to reconcile, if
possible, any disagreement raised by SB 55. Please feel free to
call if 1 can be of further assistance.

Sincerely,

NORMAN C. GORSUCH

ATTORNEY GENERAL A
/ -/1

By. ytotxfo) W*" */

Jonathan B. Rubini
Assistant Attorney General

JBR:md



LEGISLATIVE AFFAIRS AGENCY

S KOS&8PP H February 11, 1983
SUBJECT: Collective barcaininc
(SB 55)
+0: Senator Bill Ray
FROM: Billy G. Berrier
Director

Division of Lecal Services

I have prepared a couple of suggestions for your
consideration.

These are:

(&D) (b) No agreement between an organization and the
state is effective until the monetary terms of the
agreement have been approved by the legislature by
funding of the monetary terms through legislative
appropriation.

or

@) (b) Before entering into an agreement between an
organization and the state a proposed agreement
approved by the organization and the state shall be -
submitted to the legislature for approval of the
monetary terms of the agreement. An agreement may not
become effective until the monetary terms of the
agreement have been approved by the legislature by
funding of the monetary terns by appropriation.

If you prefer we can prepare a requirement that agreements
be submitted to the legislature on an advisory basis and
create a disapproval mechanisnm. Since it is questionable
that a disapproval coulc have binding legal effect because
of the separation of powers problem and because the
approaches suggested are cleaner, | have not prepared
suggested language for this.

3GB:I1jb



jhe proposed agreement shall be Submitted to the legislature within ten
(10) days after the agreement c: the parties or ten (10) days after the
convening of the next regular session, fThe monetary terns of the
submitted agreement take effect if they are not rejected by the
legislature by concurrent resolution within thirty (30) cays after the

agreement 1is submitted to the legislature.

L rii






EXCERPT TAKEN FROM THE 1982 BALLOT MEASURE

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT <
"1 - .

SECTION 16. APPROPRIATION LIMIT. Except for appropriations for Alaska permanent fund dividends,'
appropriations of revenue bond proceeds, appropriations required to pay the principal and interest on general obliga-
tion bonds, and appropriations of money received from a non-State source in trust for a specific purpose, including
revenues of a public enterprise or public corporation of the State that issues revenue bonds, appropriations from the
treasury made for a fiscal year shall not exceed $2,500,000,000 by more than the cumulative change, derived from
federal indices as prescribed by law, in population and inflation since July 1, 1981. Within this limit, at least one-third
shall be reserved- for capital projects and loan appropriations. The legislature may exceed this limit in bills for appro-
priations to the Alaska permanent fund and in bills for appropriations for capital projects, whether of bond proceeds
or otherwise, if each bill is approved by the governor, or passed by affirmative vote of three-fourths of the member-
ship of the legislature over a veto or item veto, or becomes law without a signature, and is also approved by the voters
as prescribed by law. Each bill for appropriations for capital projects in excess of the limit shall be confined to capital
projects of the same type, and the voters shall, as provided by law, be informed of the cost of operations and main-
tenance of the capital projects. No other appropriation in excess of this limit may be made except to meet a state of
disaster declared by the governor as prescribed by law. The governor shall cause any unexpended and unappropriated
balance lo be invested so as to yield competitive market rates to the treasury.



OFFICIAL BUSINESS

POUCH V

CAPITOL BUILDING
JUNEAU, ALASKA S9611

ME MORAN DU M January 24, 1983

T0 Senator Bill Ray, Chairman
Judiciary Committee

FROM: Senator Arliss Sturgulevsgski
Senate District F, Seat A

RE SB 60

Senate Bill 60 proposes language to implement the newly approved
constitutional limit on spending (Art. 1IX, Sec. 16 of the Alaska
Constitution).

Senate Bill 60 provides language which:

1. establishes a mechanism for voter approval of non-bonded capital

projects (Sec. 2 and 3);

2. identifies responsibility for the generation cf operation and

maintenance cost information (Sec. 4);

3. identifies in law a formula for adjusting the appropriation
limitation (Sec. 4);

4. defines, for. purposes of the constitut ional spending limit,
"capital project and a "loan appropriation”™ (Se-c. 5); and

5. establishes a "capital reserve fund" into which appropriations of
all or part of the "one-third reserved for capital projects and loan

appropriations”™ may be place (Sec. 6).
Sectional Analysis

Section 1 states the purpose of the bill as a need to provide
implementing statutes for the constitutional spending limit.

Scctiins 2 and 3 provie . means-for voter approval of non-bonded
capital projects. The format used is parallel to that currently
statutes for voter approval of bonded projects.



Section 4 states that the Division cf Budget and Management (changed by
Executive Order to the Office of Management and Budget) shall be
responsible for preparing an estimate cf the operation and maintenance
costs of projects going to the voters for approval. The Division has
had staff working on this project for a couple cf years. Section 4 also
states a formula for the adjustment to the base of the spending limit.
Such an adjustment, based on population and inflation, is required tn
the language of the constitution. This section specifies tha““the
Division cf Budget and Management 1is responsible for the adjustment.
This is necessary as calculation needs to be made f*>r budgetary
purposes. The division is to use the consumer price index for urban
consumers published by the United States Bureau of Labor Statistics and
to use United States Census Eureau population information. These are
accepted and recognized ways to adjust a base.

Section 5 defines a "capital project"™ as having an anticipated life of
more than one year and a cost of $25,000 or more. Certain associated
costs, for example, financing, land acquisition end development, are
placed under the definition. Grants to other entities for a project
which fits the definition of "capital project” as presented here is also
considered a "capital project” for purposes of the constitutional
spending limit. Major maintenance and rehabilitation are also defined
as a capital project in order to avoid the situation in which capital
facilities are allowed to sink into disrepair, and then new projects are
built.

"Loan appropriations” are defined to include the amounts both of the
loan and the subsidy, if any.

Section 6 establishes a "capital reserve fund"” into which appropriations
of the one-third that is reserved for capital projects and lean
appropriations may be made. The fund is in the Department of Revenue.
Expenditures may be made only for authorized purposes. The purpose of
the fund is to set aside adequate sums of money for the financing of
large scale capital projects that will bring a net return to the economy
of the state.

If there is any further information you may need or any assistance T can
be to your Committee as they review this bill, please contact me.



