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o f  police miscondu' s firmly grounded in recent Court decisions. This 
premise surely woulo e shocked the members o f  the unanim ous Supreme 
Court that first formulates, die fourth amendment exclusionary rule in Weeks. 
When the rule was conceived, it. was not premised on deterrence at all, but on 
an amalgam o f  values, and WjS viewed as inextricably bound up with the 
fourth amendment itself. Thus, the Court originally saw the suppression o f  
evidence as a necessary' consequence o f  a fourth am endm ent violation. This 
notion, that the rule is com pelled by the Constitution, has given way to the 
view that the rule is only necessary as a means o f enforcing the protections o f  
the founh amenflment. The Court has thus shifted and successively narrowed 
the rule's underlying rationales to the point that its sole justification is now  
seen as deterrence of police misconduct.

Second, the article discusses the exclusionary rule as a deterrent, and exam ­
ines the level o f deterrence that the exclusionary rule must generate in order to 
justify its continued application. The article will argue thaTbecause the exclu­
sionary rule is applied to enforce fourth Amendment rights, the probable cause 
requirement o f the fourth amendment suggests a level o f  deterrence ample to 
justify the rule— that for every suppression o f probative evidence, the rule 

• must deter one unfruitful search. Although critics o f  the rule contend that the 
exclusionary rule does not satisfactorily deter police misconduct, this section o f  
the article demonstrates that critics overlook the synergistic effects o f  a viable 
suppression system.' Further, these critics argue that the exclusionary rule 
hampers effective law enforcem ent by “freeing the guilty," and suggest that a 
ton remedy would be a more appropriate sanction for police misconduct. 
These suggestions are disingenuous; an effective tort remedy w ould have an 
even greater negative impact on law enforcement, because such a remedy 
would deter more lawful police conduct than does the exclusionary rule, and 
an inelfective tort remedy would not offer any protection for fourth am end­
ment rights.

The article next focuses on the decision in United States v. Williams, and 
argues that the Fifth Circuit’s three principal justifications for adopting the 
good faith exception are invalid. First, it will demonstrate that the good faith 
exception does not affect merely the exclusionary rule, but rather dim inishes 
the protections o f  the fourth am endm ent itself. It will then show that the ex­
ception strips the exclusionary rule o f an important deterrent effect by permit-, 
ting the introduction of.illegally-seized  evidence in situations when the rule 
would operal'- as a “general" or “systemic" deterrent. Finally, it will argue 
that the exception is not consistent with precedent, and is in fact contrary to 
several recent Supreme Court decisions, as well as the principles upon which 
the C onn has traditionally resolved fourth amendment issues.

The article uses the Williams decision to illustrate the theoretical limitations 
o f the good faith exception, and to highlight the tension and contradictions 
that the exception will cause in practice. A distressingly broad range o f m is­
conduct will be excused under the good faith exception, for use o f  the excep­
tion almost surely will hange the fourth amendment standard for searches 
and seizures from probable cause to general reasonableness.

Finally, the article com m ents on how Williams mirrors a s'ubile, but re­
vealing, shift in the criticism leveled at the exclusionary rule by its opponents.
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Where formerly the rule was attacked because it failed to deter unlawful police 
conduct, now it is attacked because it deters unlawful conduct all too well. 
These opponents o f the rule should  be more candid: they should not mask 
their objection to an interpretation o f  the fourth amendment as an attack on 
the exclusionary rule.

II. fVi: l i a m s  i n  H i s t o r i c a l  P e r s p e c t i v e

Like most other provisions o f  the Bill o f  Rights, the fourth amendment is 
not self-executing:40 it simply recognizes that the people have 2 right to be 
secure from unreasonable searches and seizures.41 T he first c'.ause o f the 
amendment com m ands that this right “shall not be violated." -iid the second 
requires that warrants “shall issue" only when specifically !im .ed in scope and 
supported by a minimum quantum o f  evidence— probable cause.41 Nowhere 
does the fourth amendment prescribe, however, what consequences must fol­
low from a search or seizure that is either unreasonable or conducted in viola­
tion o f  the warrant requirement.

Thus, if  the fourth am endm ent’s protections arc to be enforced, they require 
a remedy that will guarantee the rights granted by its language. Because the 
amendment itself pro 'ides no enforcement mechanism, a court called upon to 
enforce the amendment's protections apparently would have to resolve two 
separate issues. Hirst, it would have to determine whether a fourth amendment 
violation had occurred. This determination would require the court to deline­
ate the contours o f the right itself, net only by ’alyzing the relationship be­
tween the am endm ent’s two main clauses,43 hut also by giving content to its

•10 . H wits many seats before (he courts Developed mechanisms to enforce most o f  the provisions of 
the Dill o f Rights. The fourth amendment, like the other piovtsions. did not even arguably apply to the 
states until the fourteenth amendment was adopted m 1868. see  Smith v Maryland, 59 U.S. I Hi How.) 
71, 76 (1,855) (Constitution resttatns only issuance o f warrants under federal law and has no application 
to state process), and during the nineteenth century there wete relatively few federal criminal prosecu­
tions. S e t  note 47 infra and accompanying lest. Moreover, the Supreme Court did not lake much 
interest in state crimtnal prosecutions until the I930's. Thus, the fact that the exclusionary rule was not 
formulated until 125 years after the Constitution's ratification, and not applied to the states until 1961, 
should be of little significance in assessing its legitimacy or its value See Kamtsar. Is i/ie Exclusionary 
Rule an "Illogical"or "L'nnatural' Interpretation o j the Fourth A m e n d m e n t62 JUDICATURE 66. 74-75 
(1978) (discussing relatively rccen: development o f  remedies for constitutional violations).

41 See note 2 surra  (text o f  fourth amendment)
a:, id .
41. In attempting to define the relationship between these two clause the Conn has misread the 

amendment's history The Court has suggested that the purpose of the warrant clause was to establish a 
procedural mechanism for safeguarding individual privacy rights' that is. a.s a way o f  minimizing the 
likelihood that the unreasonable searches prohibited by the lirst clause w ;I1 occur, S e t general)* T 
Ta u o r , Two S tL d ie s  is  C o n s t i t u t i o n a l  In t e r p r e t a t i o n  23-46 tlvb9) History demonstrates, 
however, that the seeds of the fourth amendment, first sown in England and then transplanted to the 
colonies, grew out o f  a fear o f  arbitrary searches and seizures conducted pursuant to “general war- 
r. its " w hich authorized their bearers to search broadly and at will for evidence of crime. Id. at 38-44 
In eighteenth ccnturv England, the typical purpose o f the general wariar.: wae to root out those sus­
pected of seditious libel. ?</ at 25-26 The two leading pre-revolutionary English cases striking down 
such warrants were Wilkes v. Wood. 19 Howell's Stale Trials 1153 ( I"631, and En'.tck Carrington. 19 
Howell's Stale Tnab 1029 (1765). The English exported these general warrants :o the colonics in the 
form o f writs of assistance, which the N.r.g's customs olftctals used widely to search r>nvnie premises 
and seize smuggled goods T T a v l o r . supra, at 35-36. These searches an.: .etz'-.-es, t,.,idc pursuant to 
such general warrants, constituted the evil at which the framers dire.led Id: protections ol the fourth 
amendment. Id. at 25-43.

This intent is evident from the original draft of the amendment, wht.r. reads, "The right o f  the
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essential terms: "search,” "seizure,” “unreasonable,” and "probable cause."

people to he secured [sic] in their persons, houses, papers, and effects, shall not be violated by warrants 
issuing without probable cause, supported by oath or atftrmation, and not particularly describing the 
place to be searched and the persons or things to be seized." 1 A n n a l s  o f  C o n g r e s s  7S3 (1739), 
quoted in I W, L a F a v e , S e a r c h  a n d  S e i z u r e , A T r e a t i s e  o n  t h e  F o u r t h  A m e n d m e n t  § 1.1, at 5
(I97S) [hereinafter L a F a v e  S e a r c h  a n d  S e i z u r e ]. A substantial majority o f the delegates voted 
down the amendment as originally proposed. Id, Nevertheless, Representative Benson, the author o f  
the rejected language, succeeded in sneaking his language back into th< proposed amendment and the 
full Congress approved it in that form. I d  For a thorough account o f  the origins o f  the fourth amend­
ment, see J. L a n d y n s k i , S e a r c h  a n d  S e i z u r e  a n d  t h e  S u p r e m e  C o u r t  ch. 1 (1966): N. L a s s o n , 
T h e  H is to ry  a n d  D e v e l o p m e n t  o f  t h e  F o u r t h  a m e n d m e n t  to  t h e  U n i t e d  S t a t e s  C o n s t i t u ­
t i o n  (1970).

Although the Court has misread the fourth amendment's history with respect to the purpose of the 
warrant clause, it has, m light o f that history, correctly interpreted the probable cause requirement o f  
the amendment as establishing the threshold test for reasonableness o f  searches and seizures made with 
or without a warrant. See note 44 infra (arguing that probable cause is prerequisite to fourth amend­
ment reasonableness). Fearful o f <>nth the arbitrariness and the breadth o f the wnts o f  assistance, the 
framers adopted the fourth amendment with a dual intent: the purpose o f  the probable cause require­
ment was to ensure that searches and seizures bad an adequate basis in fact; the purpose o f  the particu­
larity requirement was to guarantee that they were limited in scope to the persons or things to be seized.

44. The thesis o f this article rests in part on the premise that probaole cause is a prerequisite to 
fourth amendment reasonableness, at least in the context o f arrests and rncst searches (as oppos' - to 
stops and frisks). The Supreme Court has staled clearly and repeatedly that probable cause is required 
to support an r rrest or, with few exceptions, a search. £.g., United Stales v. Watsop, 423 U.S. 411, 423- 
24 (1976); Carroll v. United States, 267 U.S. 132, 162 (1925), cited with approval in Brmegar v. United 
States, 338 U.S. 160, 175-76 (1949); see  note ] 18 infra (discussing exceptions). Although the-framers did 
not intend the warrant clause to 3ct as a procedural mechanism for preventing unreasonable searches 
and seizures, they apparently did intend to forbid all searches and seizures made without probable 
cause. See T. T a y l o r , supra note 43, at 38-44. At the time o f the amendment’s adoption, no officials 
in this country or in England even contemplated entering and searching a house without a warrant. 
Although arrests could be made in public without a warrant, they had to be based on probable cause. 
This requirement raised no problems, however, because at that time arrests almost invariabl" were 
made after hot pursuit or following a hue and cry, and so were suppored by very strong evidence. Id. 
at 27-29. Warrantless searches incident to urrcst apparently were routine and did not evoke the fear or 
concern that accompanied the exercise o f  the general warrant, t d  at 27-29, 39, 43. Thus, searches 
made pursuant to g . a a l warrants issued on less than probable cause were not only what the framers 
feared most, they were, generally speaking, the only non-probable cause searches and seizures likely to 
occur at that time.

Surely only a bizarre interpretation o f  the amendment, either as adopted or proposed, would yield 
the anomalous result o f on the one hand requiring probable cause for the issuance o f a warrant, and yet
on the other hand permil'ing warrantless searches on less than probable cause. To iLs credit, the 
Supreme CouiT plainly has rejected any such interpretation. See Wong Sun v. United States, 371 U.S. 
471, 479 (1963) (whether or not requirements o f  reliability or particularity o f information on which 
ilficcr may act are more stringent when warrant absent, they surely cannot be less stringent than when 
warrant obtained); Henry v, United States, 36 1 U.S. 98, 104 (1959) (although Carroll relaxed require- 
meriLs for warrant on grounds o f practicality, did not dispense with need for probable cause); cl. L na- 
way v. New York. -142 U.S. 200, 208 (1979) (probable cause standar 1 represents accumulated wisuotu
ol precedent and experience and defines minimum justification necessary to make amount f f  intrusion 
involved in arrest “reasonable" under founlt amendment); Brmegar v. United States, 338 U.S. 160, 176 
(1949) ("long-prevailing" standard o f  probable cause embodies best compromise for accomm odating 
often opposing interests in safeguarding citizens from rash and unreasonable interferences with privacy 
and in "seeking to give fair l<-rway for enforcing the law in the community's protection"). See also I 
L a F a v e . S e a r c h  a n d  S e i z u r e  supra note 43, [j 3.1, at 439; J. La n d y n s k i . supra note 43, at 42-43; 
Saltzburg. Forward: The Flow and F.bh o f  Constitutional Criminal I’rocedure :n the Warren and Hurger 
Courts, 69 G e o . L.J. 151, 159-63 (1980).

In a forthcoming article. Professor PoSner argues that the exclusionary rule should be scrapped, and 
tliai the fourth amendment,should be viewed simply aj subjecting the police (and their governmental 
employers) to ton liability for unreasonable searches and seizures. R. Posner. Rethinking the Fourth 
Amendment 1-2 (Sept. 22, 1981) (unpublished) (copy on tile at Georgetown Law Journal). Under Pos- 
ner's approach, a search or seizure would not be unreasonable simply because it was made without 
probable cause; rather, the test in all cases would lie whether the benefits to society reasonably expected 
to How from the search and seizure outwe.ghed the anticipated costs to legitmate"privacy interests. Id. 
at 26-32. A criminal's interest in avoiding detection and conviction for his commission of a crime
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Second, the court would need, to decide what consequences should attach when 
the govem m en. tarries out an unreasonable search, however defined. A l­
though such a two-step inquiry might seem to have been required, the 
Supreme Court, in its early encounters with the provision, did not divide its 
analysis in this manner. Only within the last thirty years has the Court bifur- 
cateo its fourth am endm ent analysis into two distinct inquiries.45

For alm ost 125 years after the adoption o f  the Bill o f  Rights, the courts 
entertained virtually no suits, either civil or criminal, brought under the fourth 
amendment. During that period, the am endm ent applied only to the federal 
government,46 which in those simpler times had few laws and only a small 
contingent o f  agents to enforce them.47 Even at the state and local levels, the 
first organized police forces did not appear until w ell into the nineteenth cen­
tury.48 M oreover, there were, o f  course, no telephones to tap or electronic bugs

would not be counted as such an interest. I d  at 4-5. Moreover. Posner would apparently impose no 
constitutional limits on the legislative power to authorize arrests or searches (as long as they were 
warrantless!) on less than probable cause. Id  at 30-32. In other words, the legislature could, consistent 
with the Constitution, empower the police to search, arrest, and interrogate on the slightest suspicion. 
The victim o f  a particular search, however, would srill be entitled to relief in a tort action if  he could 
show that the search was "unreasonable" because-its anticipated costs to privacy interests outweighed 
the anticipated benefits to society. Posner suggests that these costs and benefits would then be weighed 
by the jury.

There are both practical and doctrinal defects in this proposal. How, for example, arc the aoristic 
benefits to society o f  apprehending someone who has committed a particular crime to be weighed by 
the police, and later the jurors? Arc they to consider, and put a monetary value on: the likelihood and 
severity o f future criminal condu ( by the suspect, the likelihood o f  his rehabilitation if  he is appre­
hended. the gain in general deterrence if he is caught, the demoralisation costs to (he victim and otncrs 
if he is not caught, and so on? Can we really trust the police and juries to put a value on other people's 
privacy particularly when those who are most likelv to be ubject to coercive and intrusive police 
action . members o f minority croups, and thus are feast abi to protect themselves through the polit­
ical process?

Moreover, because society collectively determines what co.tduct should be made criminal and ihc 
"seriousness" o f  particular crimes, it is hard to see why, on a p irely cost-bcncfit analysis, Ihc Constitu­
tion should be seen as imposing any anti-maioritarian limits on the legislature’s power to authorize 
coercive pol'ce conduct aimed at preventing c..'nc. Indeed, even the third degree may be reasonable, 
that is, cost-elective, on some occasions. The reason that a simple majority cannot institute a police 
■•••>te ts not that it is uneconomic, but rather that it is prohibited by provisions o f  the Bill o f  Rights, most 
.mporuoily by the fourth amendment.

Posner contends, however, that the probable cause rcqu remcnt o f  the warrant clause does not stand 
m \ne way o f  his proposal, arguing that the clause should n M be read j s  setting the standard for arrests 
and searches without a warrant. /</. at 30. He maintains lin t the warrant clause would not be superflu­
ous even if its specific requirements did not apply to warrant less searciies because die police still would 
nee l a common law or statutory basis to make a warrantl :sr, arrest or search. Id. at 28 n.56. The 
warrant clause, on this reading, simply ensures that where the basts for the arrest or search is a warrant, 
the requirements o f the warrant clause will be met. Posner also argues that the clause prev ents the 
polite from "a more secure defense o f  legal process" where a search is conducted pursuant to a warrant. 
>d. This fails to explain, however, why the warrant clause should require a fixed quantum o f  proof— 
probable cause— to support a warrant, if  the reasonableness requirement of the first clause does not also 
presuppose probable cause for warrantless searches or seizures. Posner recognizes that the acceptance 
of his interpretation will depend on the weight given to the principle o f sure decisis in the fourth 
amendment area. Id. at 2.

4$. The Court first undertook this bifurcated analysis of fourth amendment questions in W olf v. 
Colorado. 335 U.S. 25, 28-32 (1949).

46. The fourth amendment was not applied to the states until W olf v Colorado, 338 U.S. 25. 27-28 
11949) r ‘

47, See California v. Minjares, 4-13 U.S. 916, 927 (1979) (Rehnquisi, J.. wuih Burger, C.J., dissenting 
from denial o f stay) (list o f  federal criminal statutes has greatly expanded).

48 The mc.~:rn police system originated in IS29 when Sir Robert Peel, as Home Secretary, initialed 
a hew metropebun constabulary pursuant to a Parliamentary Bill authorizing the action. V. Four.Y. 
‘•MERiCxS L xw Enforcement 61 (1980) The new force stressed discipline, semi-military organiza-
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to plant. Nineteenth-century law enforcem ent officers could not base their ar­
rests on other standard twentieth-century investigative techniques such as fiber 
analysis, photographic identifications, or information transmitted by police ra­
dio. Instead, arrests were alm ost invariably made on or near the scene o f the 
crime in response to a "hue and cry,”49 and there were few fourth amendment 
challenges to police determinations o f probable cause.50

The turn o f  this century, however, brought a rapid proliferation o f  federal 
criminal laws, and with it, a vast increase in the number o f  searches, seizures, 
and federal criminal prosecutions.51 Increasingly, defendants sought to pre­
clude the government from using against them evidence obtained through al- 
legedly-unconstitutional searches or seizures conducted by its agents. Thus, 
both the task o f defining the scope o f fourth amendment rights and o f  deter­
mining how such rights were to be enforced arose in tht :ontexl o f  federal 
criminal prosecutions.

It was in this context that the Supreme, Court, rebelling against the notion 
that it should sanction unconstitutional searches, ruled that the government 
may not use evidence obtained through the misconduct o f  its agents. When 
this "exclusionary rule" was first formulated in Weeks r. United S tates,52 it was

non and operation, and high-quality staff, t d  Headquartered on a small side street called ' Scotland 
Yard.” the constables' cffccti.ve operation quickly gained the esteem and respect o f  an initially wary 
public, td. at 62-63. The members o f  the force soon became known as ''peelers” or "bobbies" out o f  
respect for Sir Robert Peel. I d  at 63.

The first American police officers were parish constables, appointed during colonial rule. Id . at 67. 
Because America was predominantly rural until the twentieth century, municipal police departments 
grew slowly. Initially, cities were concerned primarily with security during the evening hours, and as 
they grew, "they established routinizcd night watches. Id . at 67-68. Boston founded the first night watch 
in 1636, with similar forces arising in New York in 1658, and in Philadelphia in 1700. Id . at 70. Not 
until the mid-1800s did American cities, following the British pattern, institute daytime police patrols. 
Id.

•19. W. S h e p p a r d , T he  O f f i c e s  o f  C o n s t a b l e s  ch. 8, § 2. no. 4 ;London. c. 1650). quoted in T. 
T a v i o r , supra note 43. at 39.

50. Until fourth amendment privacy was held to be enforceable against the states in W olf v. Colo­
rado. 338 U.S. 25 (1949), fourth amendment “probable cause" issues could only arise when federal 
officials were involved or under state constitutions with a probable cause requirement. Id. at 28.

51, Prior to the turn of the century, only three cases contesting substantive fourth amendment issues 
reached the Supreme Court. This may have occurred simply because the Court’s appellate jurisdiction
was not expanded to include any criminal cases until 1891. See  26 Stat. 826. § 5 (1891) (conferring 
Supreme Court jurisdiction over “cases o f  conviction o f  a capital or otherwise infamous crime”). See
also 13 C. W r i g h t , a . M iller  & E. C o o p e r , F e d e r a l  P r a c t ic e  a n d  P r o c e d u r e  § 3503, at 8 (1975) 
(no Supreme Cotm review o f federal criminal cases under Judiciary Act of 1789), O f the 25 cases 
involving searches and secures that the Supreme Court decided between H eels  and the repeal o f  
prohibition in 1933. 24 o f  them involved gambling, bootlegging, or narcotics offenses Harris v United 
States, 331 U S. 145, 175-XI (1947) (Frankfurter, J., with Murphy & Rutledge. JJ.. dissenting).

52. 232 U.S. 383 (1914). Among the items seized were books, letters, bonds, mining certificates, an
old newspaper, clothes, candy, and a tin fox , Id. at 3S7. The ; roperty was taken bv the govcrnment.to 
be used lor evidence in us prosecution of (he defendant for unlaw ful use o f  the mails to transmit lottery
tickets. Id  at 388. Only the letters, however, xvcre introduced at trial. Id. it  394.

Weeks was the first case in which the Court excluded evidence solely on fourth amendment grounds. 
In Boyd v. United States, 116 U.S. 616 (1886), the Supreme Court excluded exidence acquired in viola­
tion o f the delcndent's fourth and fifth amendment rights. Id. at 633-35. The Court held unconstitu­
tional a statute that forced a person to produce, upon court order, any document that might tend to 
prove a non-criminal allegation by the government of the violation o f  a reser.ue law, or else haxc the 
allegation taken as confessed. Id. Althoueh the law technically applied to cixil proceedings, the Court 
found that it fell within the fourth and fifth amendments because its proxisior. for forfeiture and penal­
ties were o f  a quasi-cnmtnal nature. Id. at 634. Tltc Court grouped the fourth and fifth amendments
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nol a consciour1": .nosen  device for deterring fourth amendment violations.53 
Rather, it was sim ply the the natural outgrowth o f  the prevalent form o f  litiga­
tion, federal crim inal prosecutions, which consistently raised fourth amend­
ment issues.

There were several distinct' normative principles underpinning the Weeks 
exclusionary rule: first, that it was sim ply unfair to convict a defendant on the 
basis o f  evidence unlawfully seized from him;54 second, that it was an addi-

tocether because “the seizure o f  a man's^ private books and papers against 
different from compelling him to be a w-ftness against himself." Id. aT 633.

him is [not) substantially

Before Weeks, only one state excluded evidence obtained in violation o f  a state constitutional provi­
sion prohibiting unreasonable searches. State v. Sheridan. 121 Iowa 164. 96 N.W. 730 (1903). cued in 
W olf v. Colorado. 33S U.S. 25, 34 app. (1949). In the 35 years between Weeks and Wolf. 16 states 
chose to follow the Weeks rule, while 30 states rejected it. W olf v. Colorado, 338 U.S. at 29.

Otherwise admissible evidence may also be excluded for other reasons, for example: (I) to protect 
the defendant's fifth amendment privilege against self-incrimination, see Miranda v. Arizona, 384 U.S.
436. 467 (1966) (accused must be effectively apprised o f rights during in-custody taterrogations to com­
bat inherent pressures to incriminate himself); Rogers v. Richmond". 365 U .S ."534. 543-54 (1961) (ad­
missibility o f defendant's confession dependent upon whether law enforcement officials compelled
confession, not upon truthfulness o f  cop'.'ssion): (2 ) to protect the defendant's sixth amendment right 
to counsel, see  Brewer v. Williams, 430 U.S. 387. 394-95, 406 (1977) (affirming exclusion o f  evidence 
obtained through self-incriminatorv statements elicited in violation o f  defendant's right to counsel): 
(3) to safeguard a defendant's due process right to avoid conviction based on unreliable identification. 
see Manson v. Braihwoie, 432 U.S. 98, 112-14 (1977) (reliability o f  identification assessed by examin­
ing totality o f  circumstances); Stovaff v. Denno. 388 U.S. 293, 302 (1967) (due process denied by con­
frontation" unmistakably suggestive and conducive to mistaken identity); (4) to protect rights created by 
state constitutional provisions, see  Stale v. Kaluna, 55 Hawaii 361, 369-71. S20 P.2d 5L 5S-59 (1974) 
(protections o f  Hawaii Bill o f Rights can be extended beyond parallel provisions o f  federal Bill o f  
Rights; affirming order suppressing drugs seized in pre-incarceration search for weapons because pack­
et containing drugs searched out o f  curiosity); (5) to ensure rights mandated by a federal statute.aec 18 
U.S.C. § 25IS (1976) (prohibiting use o f evidence seized o u sid e  scope o f statutory scheme regulating
w iretapping), or (6) as an exercise o f  a court's supervisory powers. See  McNabb v. United States. 318

voltU.S. 332, 341-42 (1943) (evidence acquired through involuntary confession excluded in exercise o f  
Court's supervisory authority over administration o f criminal justice in federal courts).

This article is concerned only with the exclusion o f  evidence obtained in a search or seizure that 
violated the fourth amendment to the Untied States Constitution, and the term "exclusionary rule" 
shall be used to refer only to such evidence.

53. Justice Holmes summarized the premise behind an exclusionary policy in a simple proposi'ion: 
"The essence o f  a provision forbidding the acquisition o f  evidence in a certain w ay ts that not merely 
evidence so acquired should not be used before the Coun. but that it should not be used at all." 
Silverthome Lumber Co. v. United States. 251 U.S. 385. 392 (1920). During its early s.agcs, the reach 
o f  the exclusionary rule was broad. In Silverthome, for example, the Court held invalid grand jury 
subpoenas because they were based on knowledge obtained from illegally-seized evidence. Id. at 392.

54. See generally Schrock & Welsh, supra note 34, at 257-60. Founding their position upon a "uni­
tary model" o f government, the authors stress that a court’s admission o f  evidence derived from the 
improper conduct o f  police makes the judiciary ‘Vicariously responsible" lor the executive's wrong. Id. 
at 258. 260. The entire government has thus denied a “fair prosecution" to a defendant. Id. aT 258. 
The authors rely mostly upon the dissen.: . /  opinions o f Justices Holmes and Brandeis in Olmsiead v.
United States. See  note 56 infra. They argue, however, that those dissenting opinions merely make 
"vivid the unitary thinking pioneered in Meeks." Schrock & Welsh, sujisupra, at 255 n.25.

• Even among judges w ho at other times may have expressed skepticism about the exclusionary rule, 
this "unitary thinking" may have its appeal. In Crews v. United States, 369 A.2d 1063 (D C  1977), 
rev'd, 389 A.2d 277 i D C  1978) (en banc), rev ’d .  445 U.S. 463 (1980). Judge Stanley S. Harris noted 
both the "social costs" o f  the exclusionary rule, and its "limited efficacy" as a deterrent. Id. at 1069 n.7. 
Recently, tn Smith v. W hiteh-ad, No. 79-526 (' C. Sept. 10, 1981). Judge Harris dissented from the 
majority's affirmance o f  a jury awatd of damages in an action in conversion that was brought against 
several police oficers. The officers, while executing a search warrant for drugs ar.d evidence o f drug 
dealing, seized large numbers o f household items from a private home Id., slip op at 3-5 Because the 
officers, whether or r.ot correctly, believed that the property had been received as payment for drugs, 
and hence could be used as evidence in court. Judge Harris concluded that the police lacked the intent 
necessary for conversion. Id. at 35 (H am s. J., dissenting). In his view, they were merely acting as 
agents o f Iff: judiciary. He wrote: "As officers seizing items pursuant to a search warrant, they acted on
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tional unlawful invasion o f  his privacy to admit such tainted evidence at his 
trial;55 third, that the governm ent should net be able to profit.from the wrong­
doing o f  its agents;56 and fourth, that the integrity o f  the federal courts shoufd 
not be compromised through the adm ission o f  unlawfully-seized evidence.57

As long as the fourth amendment governed only the conduct o f  federal offi­
cials. these principles coexisted harmoniously, and the Court had no need to 
consider their relationship. W hen the Court attempted to apply the fourth 
amendment to the states, however, thi: harmony was shattered. The disso­
nance resulted from the Court’s severing the inquiry into whether the govern­
ment had violated the defendant's fourth am endm ent rights from that o f  
whether to apply the exclusionary rule.

In W olf v. Colcrado,iS the Supreme Court for the first time ruled that the 
core value protected by the fourth am endm ent— “the security o f  on e’s privacy

behalf o f ihc court which Z’.ahorizcd the warrant. . . . (Tjhey intended merely to seize evidence on 
behalf o f  the court for possible use in t criminal prosecution." I d  (citation omitted). If the police are 
judicial agents when they conduct seizures— at least those pursuant to a vvarrant— then the illegal con- 
duct o f the police should bo im pul'd to the cour*s. unless they disavow the officers' actions through 
exclusion o f evidence. Thus, Judge Harris has unwittingly articulated the philosophical basis for a 
theory o f  the exclusionary rule not grounded on deterrence.

55. The early exclusionary rule cases generally involved the illegal seizure o f  private papers. See ,
e.g., Silverthome Lumber Co. v. United States. 251 U.S. 385. 391-9271920) (grand jury subpoena based 
on illegally-seized papers held invalid), Weeks v. United Stales, 232 U.S. 383. 398 (1914) (letter seized 
illegally from defendant by federal official without warrant); Boyd v. United States, 116 U.S. 616, 638 
(1886) (notice to produce invoices held erroneous and unconstitutional). Exclusion o f  evidence to pre­
serve personal privacy, however, lost much o f  its appeal as evidence challenged by motions to suppress 
tended increasingly to be either contraband or stolen property. This precept was explicitly rejected by 
the Court in United States v. Calaridra. 414 U.S. 338, 347 (1974) (purpose of exclusionary rule not to 
remedy invasions of individual privacy, but rather to deter future unlawful police conduct). See  notes 
95-98 infra and accompanying text (discussing Ca/andra).

56. See Silverthome Lumber Co. v. United States, 251 U S. 385. 392 (1920) (government prevented 
not only from presenting unlawfully seized papers in evidence against defendant, but also from using 
information acquired from papers). In his dissent in Olm siead v. United Slates, Justice Brandeis wrote 
what is perhaps '.he most memorable statement o f this principle:

If the Government becomes a lawbreaker, it breeds contempt for law; it invites every man to 
become a law unto himself; it invites anarchy. To declare that in the administration o f  ihc 
criminal I?w the end justifies the means—to declare that the Government may commit crimes 
in order to secure the conviction o f a private criminal—would bring terrible retribution. 
Against that pernicious doctrine this Court should resolutely set its face.

277 U.S. 438. 485 (1928) (Brandeis, J.. dissenting). In a separate opinion. Justice Holmes agreed with 
Justice Brandeis that the government should not profit from its criminal acts: "We have io choose, and 
for my part 1 think it a less evil that some criminals should escape than that the Government should 
play an ignoble part “ Id. at 470'(Holmes, J„ separate opinion).

57 The Weeks Cour? stated:

The tendency of those who execute the criminal laws o f the country to obtain conviction by 
means o f  unlawful seizures and enforced confessions, the latte' often obtained alter subjecting 
the accused persons to unwarranted practices destructive o f rights secured by the Federal 
Constitution, should find no sanction in the judgments o f  the courts which are charged at all 
limes with the support o f  the Constitution ai'd to which people o f  all conditions have a right * 
to appeal for the maintenance o f such fundamental rights.

232 U.S. at 392. After the fourth amendment was applied to the states, the Court relied on the "impera­
tive o f judicial integrity" to prever., the introduction o f evidence, unlawfuly seized by state officials. 
See note 75 infra and accompanying text.

1 58. 338 U.S. 2S (1949). Though you would not know it from the five rather abstract and antiseptic
opinions that the sharply divided Supreme Court produced in Wolf, the case involved the prosecution 
of a physician, for con.piracy to commit abortion. The evidence against him m cljjlcd appointment 
books seized from his office. W olf v. People, 117  Colo. 279, 281. 187 P.2d 926, 927 (1947), W olf v. 
People. 117 Colo. 321. 322, 187 P.2d 928. 929 (1947). a tfd ,  338 U.S. 25 (1949).
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against arbitrary intrusion by the police”59— was “implicit in the concept o f  
ordered liberty and as such enforceable against the states through the Due 
Process C lause” o f  the fourteenth amendment.60 The Court ruled, however, 
that the Constitution did not require a state to enforce this right through the 
exclusionary' rule.61 Although the Court had originally considered the rule an 
essential ingredient o f  the fourth amendment, the majority in Wolf reduced the 
status o f  the rule to merely "a matter o f  judicial im plication.”62 and “re­
manded" those defendants aggrieved by unconstitutional police conduct to 
“such protection as the internal discipline o f  the police, under the eyes o f  an 
alert public opin ion  may afford."63

The Court's analysis in W olf introduced new concepts that created intolera­
ble tensions between state and federal law.1,4 To begin with, by applying the 
fourth am endm ent to the states, the Court greatly extended the range o f  gov­
ernment officials subject to the fourth amendment and concom itantly ex­
panded the right o f  people to be secure from unreasonable searches and 
seizures. At the sam e time, however, the Court left to the police them selves the 
responsibility for seeing to it that those rights were respected. In short, the 
Court created rights, but provided no remedy for their enforcement.

Moreover, the Court for the first time injected the instrumental rationale o f  
deterrence o f  police misconduct into its discussion o f the exclusionary rule.65 
At the same time, however, it made clear that it did not view this rationale as 
compelling.66 Furthermore, by using the em pirically-based, consequentialist 
rationale o f  deterrence as support for its refusal to apply the exclusionary rule 
to the states, the Court necessarily undercut one normative theme o f  the rule: 
'hat the accused has a personal due process right not to be convicted with 
ev.:dencc seized from him in violation o f the Constitution. For if there were 
such a right, it should be equally available to slate and federal defendants, all

59. 338 U.S. at 27.
60. h i  at 27-28. The Court did not incorporate at once the whole o f the fourth amendment into the

fourteenth amendment. The Court in Wolf took the first step The ranee o f  the fourh amendment 1
interests encompassed by W olf remained unclear, however, until the Court ruled in Kcr v California.
37-1 U.S. 23 (1963), that the fourth amendment applied with full force to the slates, and that the consti­
tution,si standards governing federal ollicials also apply to state officials, h i  at 33. Until it extended 
the exclusionary rule to the states in Mapp v Ohio. 367 U.S. 6-13 (1961), there were simply no cases ,
requiring the Court to elucidate just what constraints the fourth amendment imposed on state officials 
through the fourteenth amendment. This tends to bear out the thesis o f this article: without the exclu­
sionary rule, the contours o f  (he fourth amendment ternnin undeveloped. '

61 338 U.S. at 33. Prior to Wolf, several states had provisions similar to the fourth amendment I..
F r ie d m a n , A H is tory1 o r  A m e r ic a n  La w  132-33 (1973). Some ol these states enforced their fourth 
amendment surrogates with judicially-created exclusionary rules. See W olf v. C olorado ,  338 U S at 
34-38 (Tables II. D. F. I) (setting forth cases in which states adopted exelustonar enforcement meas­
ures). By leasing enforcement o f the fourth amendment to the states, H'otf d to not alter the slates' 
practices regarding the exclusionary rule.

62. 338 U.S. at 28. '
63. hi at 31.
r>4, Sec Allen, Federalism and the Fourth Amendment: A Feuuiern for I I 1961 Sue C t Rl:V. I. J 

(W olf contained "seeds o f its downfall"; Court recognized broad federal tight but relegated it to 
"lender mercies" o f  states for enforcement).

65. 338 U S. at 31.
66. Although the Court recognized that “in practice the exclusion o f evidence may be an effective 

way of deterring unreasonable searches" it concluded that "incidence o f such conduct by (state) police 
(may be| too slight to call for" the remedy o f  exclusion. ...td that the "pubhc.optcion ol a community" 
may exert sufficient inllucnce on the police. Id. at 3 l - ’ i .
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o f whom enjoy the protections o f  due process. Thus, by driving a wedge be­
tween the fourth am endm ent and the exclusionary rule, the Court in W olf 
dealt the rule a blow from which it has never recovered. A lthough the Court 
said that it "stoutly adhere[dj to” the exclusionary rule o f W eeks*1 it never 
adequately explained why, if  the rule was unnecessary for the enforcem ent o f  
fourth amendment rights in state courts, it was indispensible in federal courts.

The tension implicit in W olf soon became unbearable. As the federal courts 
continued to expand the range o f  fourth amendment protections in the course 
o f deciding exclusionary rule cases, the gap between federal and state privacy 
rights began to widen. In those stales whose courts did not apply the exclu­
sionary. rule, the privacy rights protected by the fourth and fourteenth am end­
ments remained undeveloped. As a result, while federal law  enforcement 
agencies responded by m odifying investigatory practices to conform to evolv­
ing fourth amendment standards, in stales without an exclusionary rule egre­
gious anr. premeditated official misconduct continued; neither the "internal 
discipline" o f  the police nor “the eyes o f  an alert public opinion" proved suffi­
cient to protect those most likely to be victimized by police lawlessness.68 Sev­
eral states adopted the exclusionary rule on their o-'m initiative,69 realizing 
that if the command o f  the Constitution was to be enforced against state o f­
ficers, it would have to be enforced through the exclusionary .rule.

Even in the Supreme Court, the erosion o f  W olf began almost as soon as it 
vas announced.70 In Rochin p. California,71 the Court held that an exclusion­

ary rule, grounded in the due process clause o f the fourteenth amendment, 
applied in stale criminal prosecutions to evidence obtained through police m is­
conduct “so brutal and so offensive to human dignity"71 that it "shocks the

67. Id  at 28.
68. See T raynor, Mapp v. Ohio at l-arge i / i  the Fifty States, 1662 Duki. L I 3 1 9, 323-24 (prior to 

Mapp. fourteenth amendment search and seizure guarantees were not prot-v-d  by states). In states 
without an exclusionary rule, defendants had no way to object to Ihc admission o f  evidence on the 
ground that it had been seized tn violation o f their fourth amendment rights. Some particularly offen­
sive scizutcs. nowever, were challenged on due process grounds. One such case was Irvine v, Califor­
nia. 3-17 U.S. 128 (1951). In Irvine, the defendant sought suppression o f  evidence obtzr icd by the police 
when they bugged Ins home. Acting without a search warrant or probable cause, the police had made 
repealed covert entries into Irvine's home and had concealed microphones in various places with ihe 
hope that they would overhear incriminating statements. U  at 131. In one instance, the transmitter 
was placed in the defendant's bedroom. Id, The Supreme Court affirmed ihc petitioner's conviction: 
because there had been no coercion, there was no denial o f due process, la  at 133, 138 (plurality 
opinion) At ihe suggestion o f  Justice Jackson and Chiel Justice warren, id. ,tt I3S. the l-DI investi­
gated the case for j>ossiblc federal prosecution or the ollicers. The investigation rescaled that the of- 
livers had been acting under orders of the Chief o f Police and with full know ledge of the local 
prosecutor. Note. Suite Police, Unconstitutionally Obtained Fvider.ce and Section ,V 2 oj the Civil Nights 
Statute. 7 S ta s ,  L. Rt v 76. 94 n.7S (1954). Ii was cases like Irvine that led the California Supreme 
Court to adopt the exclusionary rule in People v. Cahan. 44 Cal. 2d 434. 44.' 2S2 P.2d 90S, 9 1 1 (1955). 
See rtsynor.su /ira , at 324 (in period between Irvine and Cahan it became clear that California had. to 
adopt exclusionary rule).

69 See Likins v. United States, 364 U.S. 206, 224-32 (196.3) (listing state court decisions on admissi­
bility of unlawfully-seized evidence); People v. Cahan, 44 Cal. 2d 434, 445. 2S2 P 2d 90S, 911 (1955) 
(adopting exclusionary rule in California).

70 fee generally  O ilier, Enforcing the Fourth Amendment The Evolutionary Rule and us Alterna­
tives, 1975 W vsn U L Q. 621. t>29 (Supreme Court made inroads into K ’a f  ysti a few years after it was 
decided). Mr. Gcller s article provides an excellent discussion o f  the arguments that have been made 
for and aaainst the exclusionary rule.

71. 342"U.S. 165 (1952).
72. Id. at 174
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conscience."73 Soon thereafter. in Elkins i*. United States?* the Court forbade 
the use in federal prosecutions o f  evidence unlawfully seized by state police 
officers, thereby rejecting the "silver platter doctrine."75 Notably. Elkins was 
the first case to be decided explicitly on the deterrence rationale."6

Ultimately, in Mapp i\ O hio?' the Court tried to repair the damage by over­
ruling Wolf and applying the exclusionary rule to the states.78 Yet where the

73. Id  a: 172. In Rochin. three Los Angeles deputy sheriffs entered Antonio Rochin's home through 
an open ou'side coor  during the course o f a narcotics investigation, td. at 166. The officers forced 
open a bedrc- m d ;»r  and found Rochin and his wife. Id. The officers saw two capsules on a night 
stand. Id. When t ie  deputies asked "Whose stuff is this?" Rochin grabbed the capsules and swallowed 
them. Id. The three officers unsuccessfully tried to extract the capsules from Rochin's mouth. Id. 
They then handcuffied Rochin and took him to a hospital. Id. At the direction o f  one o f  the officers a 
doctor forced a tube down Rochin's throat against Rochin's wilt, and funnclcd an emetic solution into 
his stomach inducing vomiting. Id. Two capsules were recovered from ihc vomit, and were found to 
contain morphine. Id

Though it decided Rochin on due process grounds, the Court for the first time applied an exclusion­
ary rule 10 tangible evidence seized by state officials. Cases coining soon alter Rochin demonstrated the 
difficulties with the "shocks the conscience" lest. See  Bretthaupt v. Abram. 352 U.S. 432. 437 (I957| 
(blood test taken while suspect unconscious does not shock conscience): Irvine v. California. 347 U.S. 
128. 133 (1954) (Rochin involved element o f physical coercion— use o f stomach pumps— not found in 
illegal surveillance o f  defendant's home).

Justice Frankfurter, who authored he opinions in both Rochin and H o f.  dissented in Irvine. 347 
U.S. at 142 (Frankfurter. J., with Burton. J., dissenting). Irvine may have m3de Ihe demise o f  W olf 
inevitable, because to many, it demonstrated the ineffectiveness o f diluted forms of the Weeks exclu­
sionary rule. See  Traynor. supra note 68. at 324 (decision in Irvine evinced Supreme Court's desire for 
states io implement an exclusionary rule).

74. 364 U.S. 206 (I960).
75. Id  at 223. In Byars v. United Slates. 273 U.S. 28 (1927), the Court had ruled inadmissible in a 

federal prosecution the fruits o f  a search conducted by slate and federal officers pursuant to a state 
search warrant that w'as defective by federal standards, Id. at 29-30 Nevertheless, the Court made j( 
clear that panicipation by federal officials was crucial lo the decision. The Coun did "not question the 
right of the federal gov ernment to avail itself o f  evidence improperly seized t  slate officers operating 
emitely upon thetr own account.” Id. at 33. According to Justice Stewart's majority opinion in Elkins. 
the Court had removed the doctrinal underpinning for admitting evidence unlawfully seized by stale 
officials in federal prosecutions in Wolf, when it held that the fourth amendment prohibition against 
unreasonable searches and seizuies applied to the states through ihe fourteenth amendment, td. at 213. 
Jtivucc Stewart wrote:

For bv admitting the unlaw fully seized evidence the federal c c r t  serves io defeat ihc slate's 
(that adopted the exclusionary rule on its own) effort to assure obedience to the Federal C on­
stitution, In states which hav e not adopted the exclusionary rule, on ihc olher hand, it would 
work no conflict with the local -policy for a federal court to decline to receive ev idence unlaw- 
fully seized by state officers.

Id. at 221. Justice Frankfurter, the author of Wolf, dissented. Ite viewed it as:

| AI complete misconception o f  the Wolf case lo assume, as ihc Court docs as the basis tor its 
innovating rule, that every finding by this Court o f a . . search unreasonable under the 
Fourth Amendment, constitutes an "arbitrary intrusion" o f  privacy so as to make the same 
conduct on the pan o f state officials a violation o f the Fourteenth Amendment.

Id. at 238 (Frankfurter. J .. w ith Clark. Harlar, & Whittaker. J J.. dissenting).
76. Id. at 217 The Coun stated: "The rule is calculated to prevent, not to repair. Its purpose is lo 

deiti—to compel respect tor the constitutional guaranty in the only effectively available way— by re­
moving ihc incentive lo disregard it." Id  .

77. 367 U S . M3 (1961).
78. Id  at 655. The Court reasoned that:

Since ihe Fourth Amendment's right of privacy has b en declared enforceable against ihc . 
Slates ihrough the Due Process Clause ol the Fourteenl . it is enforceable against them by (he 
same sanction o f exclusion as is used against Ihe Federal Government. Were it otherwise, 
then just as "v.ihout the Weeks rule the assurance against unreasonable federal searches and 
seizures would be a "form o f  words." valueless and undeserving of mentfon in a perpetual
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Court had once perceived a kind o f natural, immutable affinity between the 
fourth amendment and the rule, since W olf the C oun has seen the relationship 
between them as the product o f judicial anificc, 2nd the rale itse lf as a judicial 
construct requiring explicit, pragmatic justification if  it is to survive. Thus, 
although the C oun in Mapp invoked a concatenation o f  normative principles 
to support the extension o f  the exclusionary rule to the su ie s ,'9 the bulk o f  its 
opinion was devoted to a defense o f  the rule on the empirical basis that it has 
proved to be the only effectiv neans o f  enforcing the fourth amendment.

Soon after Mapp. the Court 
o f the exclusionary rule. InZz. 
Mapp- retroactively:*1 "The rr 
ready occurred and will nc 
volved. , . . [Tjhe ruptured p 
be restored. ’82 Although after L.

1 deterrence as the preeminent purpose 
'alker,10 the Court declined to apply 
■f the police prior to Mapp has al- 
td by releasing the prisoners in- 

ae victims’ homes and effects cannot 
deterrence was the dom inant purpose

o f  the tule, the Court nevertheless continued to recogrize that it also served 
other purposes, and in Terry v. Ohio83 ringingly proclaimed jud icia l integrity 
as a basis for the rule,84

charter o f  inestimable human liberties, so too, without the rule ihe freedom from slate inva­
sions o f privacy would t>: so ephemeral and so neatly tevered from its conceptual m xus . . , .

Id
79. In support o f its application o f  the exclusionary rule to the states through the due process clause 

o f the fourteenth amendment, the Coun stated that the rule was a constitutional privilege and reasoned 
that no person should be convicted on unconstitutional evidence, t i  at 656-57. The Court further 
justified its application o f  the rule on (he need, to avoid a conflict between state and federal law pro­
duced when slate courts admitted evidence that had been seized by federal officials in violation ol the 
federal constitution. Id. at 657-58 The Supreme Court had already banned the use o f evidence, seized 
by state officials in violation ol the fourth amendment, in federal cour-s. See note 75 supra and accom ­
panying text (discussing Elkins' rejection o f  "silver platter" doctrine). Th: Court also relied upon the 
"imperative o f judicial integrity." JJ. at 659 (citing Elkins v. United States. 364 U.S. 206. 222 (I960)). 
This rationale, however, could not justify application of the rule to the suzes through the due process 
clause o f the fourteenth amendment. As long as they do not act uccons-.itutionally, state courts can 
presumably sully themselves with unlawfully-seized evidence without interference from a federal court.

80. 381 U.S. 618 (1965).
81. Id. ul 621. Shortly after the Court's decision in Mapp. Linkletter. who had been convicted of  

burglary in Louisiana, sought habeas relief in both state and federal cou.-a, arguing that he had been 
convicted on the basis o f itlc|;ally-seized evidence. He appealed from the dem il o f  his motion in dis­
trict court, and the Fifth Circuit ruled that though his arrest and incident march were unconstitutional, 
the ruling in M app should apply only to convictions that had not become final prior 10 that decision. 
l i  The Supreme Court affirmed, td . at 640. Jusiice Clark. who had a'.zhoreo .1 h ’?p. wrote for the 
Coun;

Once the premise is accepted that we are neither required to apply, no; 
ing, a decision retrospectively, we must then weigh the merits and d 
looktngio the prior history o f  the rule in question, its purpose ind e: 
speclive operation will further or retard us operation.

JJ. at 629.
In his discussion o f  the purpose o f  the Mapp rule. Jusiice Clark said "M. 

the enforcement o f the Fourth Amendment through the inclusion o f  the 
riehti. This, it was found, was the only effective deterrent to lawleia pob 

*S2. Id  at 637.
S3. 392 U.S. I (1968V
84. Id. at 12 Although the Court acknowledged that the exclusion iry  t.

rent one," id., it went on to say that "the rule also serves another vital
judicial integrity.’ Courts which sit under our Constitution cannot and
lawless invasions o f the constitutional rights o f  citizens by permuting uuf
the fruits o f such invasions." Id. at 12-13.
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One year after Terry% the Coun seem ingly revitalized the principle that the 
exclusionary rule vindicates a personal right o f  the defendant when it reaf­
firmed its com mitment to the fourth am endm ent standing doctrine85 in Alder­
man v’. United States.86 Under this doctrine, a motion to suppress 
unconstitutionally seized v.vidence can be "successfully urged only by those 
whose rights were violated by the search itself, not by those who are aggrieved  
solely by the introduction o f  damaging evidence.’’87 T his limitation on the 
range o f defendants who can challenge unconstitutional police conduct by in­
voking the exclusionary rule makes sense only if  the rule is conceived o f  as 
vindicating a personal right o f the accused.88 It is plainly inconsistent both 
with the notion .that the rule’s purpose is to prevent the government from prof­
iting from its own wrongdoing,89 and with the imperative o f  judicial 
integrity.90

• 85. Ii is unclear whether "standing" conutues as a threshold requirement to invoke the exclusionary 
rule. In Rakas v. Illinois. 439 U.S. 138 (1978). Justice Rehnquist noted that the question whether there 
has been a violation o f the defendant’s f  .nth amendment rights, which would activate application of 
the exclusionary rule to deter future viu-alions, is the same question as whether the deler.dant has 
standing to make a motion to suppress. Id. it 140. Accordingly, the Court concluded that the "analysis 
belongs more properly under ihe heading o f substantive Fourth Amendment doctrine than undei the 
heading of standing." td. In a I9S0 case, United States v, Salvucci, 448 U .S. 83, 87 n.4 (1980). Justice 
Rehnquist confirmed that /takas  had abolished standing as a separate inquiry. See also Rawdings v. 
Kentucky. 448 U.S. 98, 104 (1980). He explained that he only used the term "standing" because the 
terra was used in Jones v. United States, 362 U.S. 257 (I960), which the Court overruled.in Sa/.ucct, 
United States v. Salvucci, 448 U.S. at 87 n.4. In another 1980 case. United States v, Pavner, 447 U.S. 
727 (1980), how ever, Jusiice Powell still used the term "standing" to deny application o f the exclusion­
ary rule because the defendant's fourth amendment rights had not been violated. Id  at 731. Perhaps 
the explanation for this inconsistency is that the term "standing" '.• ill continue to be used as shorthand 
for whether the defendant can invoke the exclusionary rule, despite Justice Rehnquist’s efforts to merge 
the inquiries into one.

86. 394 U.S. 165 (1969).
87. Id  at 171-72. The Court in Alderman rejected the argument that juld abolish the standing 

requirement to maximize deterrence because it was "not convinced that the additional benefits c f  ex­
tending the exclusionary rule to other defendants would justify further encroachment upon the public 
interest in prosecuting those accused o f  crime . . .  on the basis o f  all the evidence w hich exposes the 
truth." t d  at 174-75."

One commentator has suggested that an improper ex pane communication from then Attorney Gen­
era] John Mitchell to certain justices may have influenced the Court's decision it Alderman. BurLhoff. 
th e  Court Chat Devoured the Fourth Amendment: The Triumph o f  an Inconsistent Exclusionary Doc­
trine. 5S O r e . L. R e v . 151, 155 n.16 (1979) (citing E. W«,r r e n , T h e  M e m o i r s  o p  Ea r l  W a r r f .n  337- 
42 (1977)).

88. See id  at 162 (.Alderman reaffirmed gcnetal rule that fourth amendment rights arc personal; thus, 
individuals whose own rights not violated have no right to claim exclusionary remedy). Professor Am­
sterdam has argued that The fourth amendment should be viewed as regulating governmental conduct 
and not priniarLh as protecting "atomistic spheres o f interest o f  individual citizens," Amsterdam. Pt'- 
specifies an the Fourth Amendment, 58 MlNN. L. R e v . 349, 367 (1974). The standing limitation implies 
an atomistic conception that is inconsistent with the regulatory conception presupposed by the deter­
rence rationale.

89. In recent years the Court has not paid much attention to the rationale advanced in earlier deci­
sions, such as Siherthom e v. United Stales, 251 U.S. 385 (1920), that the government should not be 
permuted to profit from the wrongdoing of its agents Id. at 392. When government agents obtain 
cMdcnc- gainst the defendant by violating the fourth amendment rights o f third parties, the Court's 
refusal to relax standing limitations to allow the defendant to invoke Me exclusionary rule has the effect 
of allowing the government to profit from its agents' wrongs. E ve . though the agents' conduct might 
have been t l le e i i  ihe Court has upheld the government's use o f the evidence to convict the defendants 
Rawlings v. Kentucky, 448 U.S. 98, 109-10 (1980); United States v. Payncr, 447 U.S. 727, 735 <198-31; 
Rakas v. Illinois. 439 U.S. 128, 150 (1978)

90 If the Court would not exclude evidence on the facts o f United Slates v. Pavner, 447 U.S. "27 
(1980), u>;n the government actually advised its agents to violate the fourth amendment, are note 91
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Moreover, it is also fundam entally at odds with the deterrence rationale. I f  
only the victim o f  the search can invoke the exclusionary rale, the police will 
have every incentive to invade the privacy o f  third parties in the hope o f  ob ­
taining evidence against the target o f  their investigation.9 r N evertheless, the 
Court in Alderman rejected the argument that it should abolish the standing  
requirement in order to increase deterrence.9-7 The Court explained that any 
incremental deterrence would be too marginal to justify the cost to the public 
o f  suppressing probative evidence.93

Five years after Alderman , whatever life remained in the principle that the 
exclusionary rule vindicates a personal right o f the accused was abruptly extin­
guished by the Burger Court94 in United Statej v. Calandra :95 "The purpose o f  
the exclusionary rule is not to redress the injury to the privacy o f  the search

infra, it is hard to imagine that the Court would aver be provoked to utilize '.he "imperative o f judicial 
integrity” a s an i ndependent bar is for excluding unconstitutionally-seued evidence.

91. The recent case o f  United States  v. Payner is illustrative. In Pa vner. the trial court made a finding 
o f fact that the government ‘•affirmatively* counsels its agents that the Fourth Amendment standing 
limitation permits them to purposefully conduct an unconstitutional search and seizure o f  one individ­
ual in order to obtain evidence aeamst third parties.” 447 U.S. at 730 (quoting United States v. Payner. 
434 F. Supp. 1 13, 132-33 (N .D . 6 hio 1977)). Under these circumstances, the application of the exclu­
sionary rule would surely have had a deterrent effect on governmental practices calculated to obtain 
incriminating evidence by violating the fourth amendment. Nevertheless, even here the Court refused 
to relax the standing requirement. r  d  at 735 (interest in deterring illegal searches does not justify 
exclusion o f evidence at instance of pt . y not victim o f illegality); Alderman <. United Slates. 394 U.S. 
165, 205-09 (1969) (Fortas, J., concurring in part and dissenting in part; (advocating doctrine o f “tar­
get" standing), See also 3 L a F a v e , S e a r c h  a n d  S e i z u r e , supra note 43. § 11.3(h) (advocating stand- 
me for tarcet o f search); White & Greenspan. Standing to Object to Search a r j  Seizure, 118 U. Pa. L. 
Rev. 333, ‘)49-56 (1970) (same).

92. 394 U.S. at 174-75.
93. Id.
94. Even before he was elevated to the Supreme Court in 1969. C hief Justice Burger had been an 

outspoken critic o f  the exclusionary rule. See  Smith v, United States, 524 F 2d 879. 881-82 (D.C. Cir. 
1963) (per Burger. J ) (court admitt'.d confessions made during illegal detention, refusing 'o mak: con­
stitutional rules into "mere technical loopholes for the escape of the auiltv”) (quoting Stein v. New 
York. 346 U.S. 156, 196-97 (1953)); Wayne v. United States. 318 F 2d 205, 214 (D.C. Cir.) (per Burger. 
J.) (court upholds entry into apartmen' without warrant, rejecting notion o f  denying protection to soci­
ety through "mechanical adherence to formalism"), cert, denied  375 U.S. 860 (1963). See generally 
Burger, lih o  Wit! Watch the Watchman?, !•’ Am. U.L. R e v . I (1964), Burger began his attack on the 
rule as Chief Justice in his dissenting opinion in Bivens v. Six Unknown Named Agents o f  Federal 
Bureau of Natcotics. 403 U.S. 388 (1971). See  notes 517-30 mfra and accompanying text (discussing 
evolution o f Chief Jusiice Burger's position on exclusionary rvlci.

In Bivens, C hief Jusiice Burger dismissed all but the deterrent rationale for the exclusionan rule. ■ 
then argued that the rule's history had demonstrated that it was “both conceptually sterile a. J practi­
cally ineffective in accomplishing its stated objective." Id. at 415 (Burger. C J.. dissenting), Burger also 
sowed the seeds of a good faith cxcep.iott in this dissent, arguing that because the purpose o f the rule 
was deterrence, its application should be limited to willful and intentional fourth amendment viola­
tions, and should not apply when the police make "honest mistakes." and "errors o f  judgment" that 
“inevitably occur under the pressure of police work." Id. at 418.

Ironically, Burger was dissenting in Bivens from a decision by the Court that victims o f  unconstnu- 
tional searches and seizures have a private, civil right o f action under the constitution itself agatns? 
federal officials vv'no violate their fourth, amendment rights. Burger, who has consistently advocated 
that the exclusionary rule be replaced b, an effective ton remedy.'dissented because he fell that it was 
for Congress, not the courts, to fashion such a right o f action. Id  at 411-12.

95. 4 |4  U.S. 338 (1974). The Court held that a witness summoned to appear and testify before a 
grand jury may not refuse to answer questions on the ground that they arc based on evidence obtained 
(torn an unlawful search because "(ajny incremental deterrent effect which might be achieved by ex­
tending the rule to grand jury proceedings is uncertain at best." !d  at 351 The Court distinguished 
Siherthorne Lumber Co. »•. United States on tenuous grounds, nodes that "the Court's broad dictum (in 
Silverthome) has been substantially undermined in laier cases." fd  at 352-53 n.8; see note 53 supra 
(discussing broad reach o f  exclusionary rule under Silverthom e)
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victim,” the Court wrote.96 "Instead, the rule’s prime purpose is to deter future 
unlawful police conduct and thereby effectuate the guarantee o f  the Fourth 
Amendment against unreasonable search and seizures.”97 The C oun then re­
cast the rationale o f  the standing doctrine to suit its own purposes, relying on 
Alderman to hold that the exclusionary rule would not bar the use o f  illegally- 
seized evidence by a grand jury:

Despite its broad deterrent purpose, the exclusionary rule . . .  as 
with any remedial device . . .  has been restricted to those areas 
where its remedial objectives arc thought most efficaciously 
served. . . . Thus, standing to invoke the exclusionary rule has been 
confined to situations where the Government seeks to use such evi­
dence to incriminate the victim o f the unlawful search. . . . This 
standing rule is premised on a recognition that the need for deter­
rence and hence the rationale for excluding the evidence are strongest 
where the Government's unlawful conduct would result in imposition  
o f a criminal sanction on the victim o f  the search.98

The C oun thus misread Alderman, and its analysis o f  the standing doctrine is 
sophistical; the standing limitation was not “prem ised” on concerns with deter­
rent: a  but '.ather on what was thought to be the personal nature o f  the right to 
invoke the exclusionary rule, the very right that the C oun in Calandra explic­
itly rejected. In Alderman, the Court mentioned deterrence only in responding 
to the argument that the right to cxcllude evidence should extend to all 
defendants.99

Despite its questionable reasoning, Calandra has set an analytical pattern 
that the C oun  has essentially followed ever since. The Coun has thus d i­
vorced the exclusionary rule from the fourth amendment itself, and has in­
stalled deterrence as the rule’s preeminent purpose. While the C oun  
occasionally mentions its duty to preserve judicial integrity, that responsibility  
now requires no more than refusing to admit illegally-seized evidence when to 
do otherwise would encourage police m isconduct.100 Consequently, the Court

96, 41*1 U.S. at 347. The Court also rejected the witness’ claim that questions hv the grand jury 
based on private papers seized illegally from him constituted distinct, independent violations of his 
fourth amendment rights:

Grand jury queslons based on evidence obtained thereby involve no iodepecdenl governmen­
tal invasion c f  one’s person, house, papers or effects, but rather the usual abridgment o f pct- 
sonal privacy common lo all grand jury piestioning. Questions based on illegally-obtained 
evidence are only a derivative use o f the product o f a past unlau ’ul search or seizure. They 
wc ’lc no new Fourth Amerdmcnt wrong.

Id  at 3:1.
' 97. Id.

98. Id. . I 348.
99. 394 U S. at 174-75. See also Jones v. United Stales, 362 U.S. 257 (1960), oirrni/ed, United Stales 

v. Salvucci, 4.’8 U.S. S3 (I9S0), in which the standing doctrine is in no way lir.ied to deterrence.
100. In Unit 'd States v. I’eliicr, 422 U.S. 531 (1975), the Court noted that although previous deci­

sions had "refer, ed lo ’the imperative of judicial integrity’ . the Coun has relied principally, upon 
the dcierrent purpose served by the exclusionary rule." Id  at 53b (citation omitted). Soon alter i'ellier, 
in Stone v. Powell, 428 U.S. 465 (1976), the Court stressed that the "imperative o f judicial integrity" 
had played bpt a "limited role . . .  in the determination whether lo apaly the rule lit a panicular 
context. ’ I d  at 485. Nevertheless, it was in United States v. Janis. 428 U S. 433 ,1976). that the Court 
defined the judicial integrity rationale out o f  operative existence-
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presently decides both federal and state cases fr.on) the perspective o f  putative 
deterrent effect alone.

One problem is that this formula, balancing the marginal increment in de­
terrence that would be achieved by applying the exclusionary rule in a collat­
eral setting against the putative costs to society,101 appears to be skew ed.102 
Because the Coun begins its analysis skeptical that the actual deterrent effect 
o f  the exclusionary rule can even be m easured,103 all cases seem to com e out in

The primary meaning o f  “judicial integrity” in ihe corner! o f  evidenuarv rules is that the 
courts must not commit or encourage violations of the Constitution. . . . The focus therefore 
must be on the questoa Whether the admission o f  the evidence encourages violations o f  
Fourth Amendment rights. As the C oun has noted in recent cases, this inquiry is essentially 
the same as the inquiry into whether exclusion would serve a deterrent purpose.

Id. at 458 n.35.
This may sound harmless enough, but it is important to remember that in United States v. Calandra, 

414 U.S. 33R, 348 (1974). the C oun had ruled that the accused has no personal constitutional right to 
have unlawfully-seized evidence excluded at tnal. Thetefore, because the Coun "commits" no consti­
tutional vtolato’n by admitting illegally-seized evidence, judicial integnty comes into play only when the 
Coun "encourages" constitutional violations.

Although under the Jams analysis the "imperative o f  judicial integrity" is functionally coextensive 
with the deterrence rationale, and will not. it appears, have any operative significance, it is worthwhile 

. to recognize that the Janis formulation appears to "constitutionahze" deterrence. There now seems to 
be a constitutional requirement to impose the exclusionary rule in contexts where the failure to do so 
would demonstrably encourage unconstitutional police conduct.

This "requirement" could be the basis for an attack on the constitutionality o f the good faith excep­
tion. Such an argument would begin with the language o f  the fovnh amendment: '^T|he right o f  the 
people to be secure . . . against unreasonable searches and seizures shall not be violated . , . U.S. 
CessT. amend. IV (emphasis added). The italicized words suggest that this ts not simply an individual 
right to be free from unreasonable searches and seizures, but a right o f  the people o f  our society as a 
whom to enjoy a sense of confidence that their privacy will n il be unnecessarily invaded by the govern­
ment. This, in turn, imposes on all governmental institution ., and not just the police, the requirement 
that thry act to ensure that the people can feel secure from unreasonable intrusions by government 
agent', As expressed in Jam s, ctforts to deter police misconduct ate constitutionally mandated.

If we assume that the level o f  deterrence presently achieved by the exclusionary rule is constitution­
ally required, then inroads on the rule that would result in considerably more misconduct arc unconsti­
tutional unless other compensatory deterrent mechanisms are enacted. Such mechanisms are unlikely 
to corse from legislatures, which "have not been, are not now, and are not likely to become sensitive to 
the conceit o f protecting (the privacy ofl persons under investigation by the police. . . . (TJhcre will 
remain more ti:an enough crtme and fear o f  it in American society to keep our legislatures from the 
politically suicidal undertaking o f  police control." Amsterdam, supra note hi. at 378-79. If this article 
is correct that a good faith exception will dilute the probable cause standard and stem the development 
of fourth amendment law, ihen such an exception diminishes the security to which each o f us is entitled 
under the fourth amendment. Unless other measures will restore that level of security, the good faith 
exception ii nself unconstitutional.

101. S e t  notes 105-10 infra and o  companving text (discussing permissible uses o f  illegally-seized
evidence),

103. Typically, the Court first suggests that the rule's impact on jwlice conduct is uncertain even 
when its remedial objectives are thought to lie most ellicacious—in deterring police misconduct aimed 
at seizing evidence for the government's use in a criminal prosecution o f  the' sictim o f  the misconduct. 
Then, the Court reasons that even assuming the efficacy o f  barring this use o f the evidence, the addi­
tional. marginal deterrent effect produced by forbidding the use o f the evidence in som e collateral w-ay 
vukIv does not outweigh the cost to society in terms of law enforcement or the search for truth.,

Iu3. In Elkins, the Court recognized that "it is hardly likely that conclusive factual data a iuld ever 
be assembled" that would demonstrat; the deterrent effect o f the exclusionary rule on police miscon­
duct. Elktns v. United States, 364 U S 206, 218 ( 196(3). Ever since Elkins, scholars have tried to meas­
ure the impact o f the exclusionary rv on police misconduct, hut the Court has viewed their results as 
“Hawed." United States v, Jams, 42 U.S. 433, 450 A n 72 (1976),

Because o f  the "high price" to law enforcement extracted by the exclusionary rule, the Chief Justice 
has demanded that its pro)xments make a "clear demonstration" o f its deterrent value, Bivens v, .Six 
Unknown Named Agents o f Federal Bureau o f  N a n c ie s , 403 U.S. 3S8, 416 (l97l),(B urgcr, C.J., dis­
senting). Nevertheless, i i  one commentator has charged, the Chief Justice's assignment o f  the "burden 
of proof on an is«ue where evidence docs not exist and cannot be obtained is outcom e deici.mnnitve
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favor o f  the governm ent.104 U nlawfully seized evidence is now admissible in 
grand jury proceedings.105 to impeach the defendant’s testimony at his crimi­
nal trial,106 in civil proceedings to collect federal wagering taxes’when the ille-

The Chief Justice's assignment o f the burden is merely a way o f  announcing 2 predetermined conclu­
sion." Dwerkin, Fact Style Adjudication and the Fourth Amendment: The Limit: o f  Lawyering, 48 Ind 
L j. 329. 332-33 (1973).'

Many scholars have undertaken the challenge to study empirically the impict o f  the exclusionary 
rule. In 1970. Professor Oaks, in a widely cited article, concluded that the prerunents o f  the rule had 
failed 10 demonstrate that it had any deterrent effect. Oaks. Studying the Exclusionary Rule in Search 
and Seizure. 37 U. CHI. L. R e v . 665, 678 (1970). He offered several imaginative—though in the end 
fruitless— suggestions for trying to measure empirically the rule's impact on police conduct. Id. at 732- 
34, Some o f  the early efforts to follow through on these suggestions have been discredited. For a 
devastating criticism, see Critique, On the Limitations o f  Empirical Eva/uanons o f  the Exclusionary Rule: 
A Cntioue o f  the Spioito Research and United States it Calandra. 69 Nw. U.L. R ev  740 (1974). Yet this 
research is still frequently cued as being authoritative. See  Wilkey, The Exclusionary Rule: HTtv Sup­
press Valid Evidence7, 62 J u d i c a t u r e  215, 225 n.4 (1978).

A survey o f  later studies leads to the conclusion that the impact o f  the exclusionary rule cannot be 
empirically measured. Compare Canon. Exclusionary Rule: Have Critics Proven That h  Doesn't 
Deter Pa/ice.7. 62 J u d i c a t u r e  398, 403 (19 9)  (existing data do not show whether exclusionary rule 
deters police misconduct) with Schlcstnger. f i e  Exclusionary Rule: Have Proponents Proven That h  Is 
A Deterrent to Police?, 62 J u d i c a t u r e  w 4 , 408 (1979) (proponents o f  rule have not met burden of  
proof thal exclusionary rule is actually deterrent) See also Canon, A Postscript on Empirical Studies 
and the Exclusionary Rule. 62 J u d i c a t u r e  455 (1979) (inferences can be drawn from data even though 
data not absolutely .ble); Canon, Is the Exclusionary Rule in Failing H ealth7 Some S'ew Data and a 
Plea against a  Precipitous Conclusion. 62 Ky. L.J. 68i (1974) (empirical data support inference thal 
exclusionary rule is deterrent); Geller, supra note 70 (romprchmsively surveying arguments for and 
against exclusionary rule, concluding that exclusionary rule dons deter, but recommending that legisla­
ture also consider other deterrent mechanisms); Schlesinger, A Reply to Professor Canon. 62 J u d i c a ­
t u r e  457 (1979) (criticizing Canon's 1974 empirical study); Comment, Trends in Legal Commentary on 
the Exclusionary Rule, 65 J. C p im .  L. C r i m i n o l o g y  373 (1974).

It is one thesis o f  this article dirt these efforts to measure the impact o f the exclusionary rule have 
k en  largely m isjitected because they rest on an unduly narrow conception o f deterrence. Properly 
understood, the deter tent effect o f  the exclusionary rule is manifest. See text accompanying notes 161- 
200 infra.

104 This skepticism has not. however, led the Court to abandon the rule in its central application:

Despite the absence of supportive empirical evidence, we have assumed (hi: the immediate 
clf-ct o f  exclusion will be lo discourage law enforcement officials from violating the Fourth 
Amendment by removing the incentive to disregard it. Mor<- importantly, over the long term, 
this demonstration that our society attaches serious consequences 10 violaiion of constitutional 
rights is thought to encourage those who formulate law enforcemem >olicies. and the nllkers 
who implement them, to incorporate Fourth Amendment ideals into’ their value system  

We adhere to the view thal these considerations support the implementation o f the exclu­
sionary rule at trial and its enforcement on d itea  appeal o f  natc-court convictions.

Stone 1. Powell. 428 U.S. 465, 492-93 (1976).
105. United Stales v Calandra. 414 U.S. 338, 349 (1974) (benefit o f  extending exclusionary rule 10 

grand jury proceedings outweighed by potential injury 10 functions o f grand jury 1 Professor LaFave 
argues that Calandra virtually distinguishes Silvenhom e Lumber Co. v United States, 251 U S 385, 
391-92 (1920) tcrand juty may not subpecria documents when knowledge o f  the:: existence and con­
tents derived from illegal search) "out o f  existence" I L aFave. S e a r c h  xnd S e iz lr e .  supra not-.' 4), fj 
I 4; at 64; see United States v Calandra, 414 U.S. at 352 n.8 (Silverthome  distinguishable from present 
case in significant respects and "certainly not controlling"), For an effeciive cnucttm o f  Calandra. - ' t  
Critique, supra note 103.

106 United States v. Havens, 446 U S  620, 627-28 (1980) (government may inpeach defendant's 
statements in cross-examination sugcested by direct examination with illegalJv-’obuined ev idence that 
is inadmissible in direct case). The i.o u h  had previously tulcd in SValdcr v, United States. 347 U S. 62 
11954), that a defendant who perjured himself on direct examination could be impeichcd wuh ev idefice 
illegally seized from lum in connection w uh an entirely different prosecution. See d  at 65 (defendant 
may not use suppressed evidence as shield to perjurious testimony). Havens, h c ‘-:ver. would allow 
impeachment 06 statements elicited on cross-examination wuh evidence seized tc the instant case. It 
would, in eiTect. permit impeachment wuh illegally seized evidence virtually even  time the defendant 
ixsnlics What the Burger Court did in Havens was much like what it had earlier done in Harris v. New



$
3SS T h e  G e o r g e t o w n  L a w  J o u r n a l [Vol. 70:365

gal search was conducted by state officials,107 and in the trials o f  defendants 
who are the targets, though not the victims, o f  illegal searches carefully 
designed to circumvent application o f  the exclusionary rule.105 Federal habeas 
corpus relief will be denied to a state prisoner if  he had a “full and fair oppor­
tunity” to litigate his fourth amendment claim in a state criminal proceed­
ing.109 A new fourth amendment decision will not be applied retroactively, 
even to cases pending direct review at the time o f the decision .110

Another problem with the Court’s approach is that the cumulative effect o f  
such exceptions may be great, even though the marginal loss o f  deterrence 
produced by the refusal to extend the exclusionary rule in a particular context 
mav seem small. If, for example, the police unlawfully slop and search a car 
and its-occupants, it is likely that som e o f  the passengers would not have stand­
ing to challenge admission o f  unlawfully-seized evidence, or that the evidence 
will be admitted eithei to impeach the testimony o f  a defendant, or to secure 
an indictment tn a grand jury proceeding. Although the police m ay not be 
thinking about any particular one o f  these permissible collateral uses o f  unlaw­
fully-seized evidence, they may well go ahead with the unlawful search, confi­
dent that in one way or another it is likely to pay off.

By authorizing the use o» unlawfully-seized evidence in collateral settings, 
the Court has so reduced the number o f  occasions in which the exclusionary 
rule might be applied that members o f  the Court111 have predicted that the 
Court may abandon the rule altogether. So far, however, only C lu ef Justice 
Burger and Justice Rehncjuist112 have expressed a desire to elim inate the rule. 
During the last six years, in fact, a majority o f  the Court has applied the exclu­
sionary rule as the means o f  com pelling police respect for an enlarged range o f  
protected interests.113 The Court has-not yet denied the application o f  the rule

York. 401 U S. 222. 225-26 (197 1 ) (statements excluded because o f M iranda violalions may be used to 
imptach credibility o f  defendant’s trial testimony). For a discussion and criticism o f H a rm ,  see Dcr- 
sh ou iu&  Ely, Harris v. New York: Som e Anxious Observations on the Candor and Logic o f  ' ie  Emerg- 
mg S t  ton M ajority, 80 Y a l e  L.J. 1198 (1971). Ten years later, theie is no longer reason to be anxious, 
just depressed.

10*. United Slates v. Janis, 428 U.S. 433, 454 (1976) (societal costs o f  excluding evidence unlawfully 
seized by stale olficers in federal civil proceeding sufficiently outweigh deterrent elfeci on state police), 
See generally I La F a v e , S e a r c h  a n d  S e i z u r e , supra note 43, § 1.5, at 90-95 (discussing and criticizing 
Janu 1

,ds. Uniicd Slates v. Pavner. 447 U S, 727, 731 (1980) (defendant may invoke exclusionary rule only 
w hen illegal conduct invaded his legitimate expectation o f privacy, not ihat o f bird party); see  note 91 
supra (discussing Pavner).

Ur). Stone v. Powell, 42S U.S. 465, 493-94 (1976) (contribution o f federal review o f state prisoners' 
search and seizure claims small in relatior o costs). Stone v. Powell all but explicitly overruled Kauf­
man s United Slates, 394 U.S. 217. 228 (1969) (vindication o f prisoners’ constitutional rights outweighs 
value of finality in criminal judgments).

110 United Slates v. Peltier, 422 U.S. 531, 538-39 (1975) (retroactive application o f  exclusionary rule 
doe* not further its deterrent itpose).

III. See  United States v. Calandra, 414 U.S. 338, 365 (1974) (Brennan. J., with Douglas & Marshall, 
JJ.. dissenting) (expressing "uneasy feeling" ilia* Court prepared to abandon exclusionary rule in search 
and seizure cases). See J so  note 32 supra and accompanying text

1 12 See California v. Minjarcs, 443 U.S. 916, 927 (1979) (Rehnquist, J.. with Burger, C.J.. dissenting 
from denial o f stay) (exclusionary rule should be overruled for both federal and state criminal Inals)*; 
i f  S’.onc x Powell, 42.8 U.S, 465, 500-01 (1976) (Burger, C.J., concurring) (overruling exclusionary rule 
would inspire alternative statutury remedy for violation of fourth amendment) See also note 32 rupra.

113 The Court has ruled unconstitutional, and sunptesscd ihe fruits of: an arrest made without 
probable cause or a warrant, Brown v. Illinois, 422 U.S. 590, 601 (1975) (Miranda warnings neither 
remedy nor deter fourth amendment violalions); random traffic stops, Delaware v. Prouse. 440 U.S.
648. "'3 (1979) (privacy interference and fourth amendment violation to stop automobile without ar-
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in a criminal prosecution in which the defendant was the vic.im o f  a violation  
o f then-prevailing fourth amendment standards, regardless o f whether the of­
fending officer acted in good or bad faith.

Unlike the majority o f  the Supreme C oun. the Fifth Circuit decided that it 
Joes make a difference whether the offending police officer was acting in good  
or bad faith .114 When the appeals coun  adopted the good faith exception, it 
claimed that it was doing no more than the Supreme C ou n  has already done—  
restricting the application o f  the exclusionary rule to those instances in which it 
will deter police m isconduct.’15 In the Fifth Circuit’s view, a police officer 
who acted in good faith when he violated the founh amendment cannot be 
detened because, by hypothesis, did not know that what he was doing was 
unlawful.

Despite a superficial similarity to the analysis that the Supreme Coun has 
developed to withhold application o f the exclusionary' rule when its deterrent 
effect would only be incremental, the Fifth Circuit in 'Williams actually misap­
plied the analysis. Although limiting the rule’s application, as the Supreme 
Coun has done, often gives the police a variety o f incentives to ignore the 
commands o f  the founh amendment, the Williams good faith exception would 
effectively preclude courts from even articulating those commands. Accord­
ingly, Williams is a significant departure from the recent course o f  Supreme 
Court case Jaw. It is one thing to deny application o f  the rule when it will 
achieve only marginal increments of deterrence; it is quite another to make an 
exception lo the rule that will have the effect o f  discouraging general police 
compliance with the founh amendment.

This article will show that the Williams good faith exception is inconsistent 
with the Fifth Circuit’s professed fidelity to the goal o f  deterrence. Because 
one mistake o f  those who advocate the good faith exception flows from an 
misunderstanding o f how the exclusionary rule works as a deterrent, this arti­
cle will next discuss the deterrent function o f  the rule itself, and then the wavs 
in which the good faith exception would cripple the rule's operation.

III. T h e  E x c l u s i o n a r y  R u l e  a s  a  D e t e r r e n t

A. THE Q U A N T U M  OF D ETER R EN C E TH E EX C L U SIO N A R Y  RULE M UST

G ENERA TE

Although there exists a vast, if ultimately inconclusive, body o f literature on 
the effectiveness o f  the exclusionary rule as a deterrent.116 surprisingly little

nculable and reasonable suspicion); investigatory atresis for questioning. D u n a -iv  v. N ew  York, 442 
U.S. 200. 216 (1979) (detention for custodial interrogation violates interests proter.ed by fourth amend­
ment), warrantless.arrests in nonpubtic places, Payton v. New York. 44 U.S. 572. -01 ( I9S0) (warrant­
less entries into homes violates "overriding respect for the sanctity o f the home" i. warrantless searches 
of closed coniauiers seized incident to arrest. United States v Chadw ick. 423 L i  I. 11 (1977) (suffi­
cient privacy interests in personal effects placed inside double-locked footlocker;; entitle defendant to 
protection of founh amendment); and entries into the homes o f  third panics w iiic jt  a search warrant 
to effect an arrest. Steacald v, United States, 101 S. Ct. 1642. 164* ,l")\<l, (arrest warrant docs not 
entitle police to \iu la ie  third party’s privacy interest in Ins home).

114. United States v. Williams, 622 F.2d 830, L46-47 (5th Cir |v*0 ) icn ba^ri (second majority 
opinion) (adcp'.ir.i: zood failh exception to application o f excustonars rule». cert Senied, 449 U.S. 1127 11981).

MS. Id, at 847.
116 See note 103 supra. See generally  Burger, supra note 94. at 11-12 (ccr.cluc_-.g that exclusionary



390 T h e  G e o r g e t o w n  L a w  J o u r n a l  [Vol. 70:365
19SIJ

attention has been paid to the threshold issue o f  what amount o f  deterrence the 
rule must generate to justify itself. The question is obviously important; !t is 
also com plex. Nevertheless, at least a partial answer is available. The exclu­
sionary rule is justified if  suppressing evidence will result in at least the same 
pay-otfin  increased protection o f  privacy, for an equivalent cost in the convic­
tion o f  wrongdoers, as does the probable cause requirement o f  the fourth 
amendment when the police adhere to it. The probable cause requirement 
reflects a trade-off between the sam e com peting values that are in balance 
when the issue is whether to suppress evidence on account o f  a founh am end­
ment violation. The probable cause requirement com pels society to pay a cost 
in the apprehension o f  criminals, or in the recovery o f  evidence o f crime, for 
the sake o f  the people’s privacy. It is surely legitimate for courts to suppress 
evidence if the lost evidence is counterbalanced by greater security for our 
"persons, houses, papers, and effects," to the same extent as when, at the sam e  
cost, the police com ply with the mandate o f the fourth am endm ent not to seize 
or search without probable ca u se ." 7

The probable cause requirement is the fundamental test for the constitution­
ality o f  most searches or seizures."8 Before an officer can make an arrest, he

ruls has no substantial deterrent street); Kamisar, Wolf and  Lustig Ten Tears Later: Illegal S ta te Evi­
dence in S ta te and Federal Courts, 43 M i n n . L. R ev , 1083, 1145-58 (1959)  (suggesting data on deter­
rence inconclusive); O; Vs. supra note 103. at 672-709, 720-57 (concluding that exclusionary rule without 
demonstrable direct deterrent effect but best existing device for enforcing founh amendment); Paulsen, 
Law and Police Practice: Safeguards in the Law o f  Search and Seizure, 52 Nw. U'.L. R es. 65, 74-76 
(1957) (concludins thal exclusionary rule most effective remedy because provides incentive to police 
departments to educate officers and’disassociates courts from systematically illegal behavior).

117. Thus, the legitimacy o f the exclusionary rule can be established if it can be shown that the 
balance o f  its benefits against its costs is no worse than the balance inherent in the probable cause 
requirement. The converse, however, docs not necessarily follow. It may be that the exclusionary rule 
is constitutionally legitimate or even constitutionally compelled although the probable cause require­
ment is more cost-effective. It is possible thal some alternative justification can sustain the exclusionary 
rule, even as a purely prophylactic device, despite its costliness in comparison with the probable cause 
standard. This article does not pursue that point.

118. In almost every situation, a police officer must have probable cause before searching or seizing. 
See  Dunaway v. New York. 442 U.S. 200, 210, 216 (1979) (probable cause required to seize suspect and 
to transport him to headquarter for interrogation). Some types o f  detentions and searches, however, 
arc inherently less intrusive than others. If a police officer lacks probable cause but has reasonable 
articulable suspicion thal a person is committing or has committed a crime, the officer may approach 
the suspect, identify himself, and question the suspect briefly. If, furthermore the officer has an articul­
able reason to suspect thal the person may be armed anJ dangerous, he may conduct a limited patdown 
of the suspect's outer clothing for wea-ons. Terry v. Ohio. 392 U.S. I. 30 (1968). The police may 
conduct searches and seizures m a small class o f  additional cases on a lesser standard than probable 
cause if  their conduct is deemed relatively unintrusive and the law enforcement need is deemed great. 
See, e g .  Michigan v. Summers, 101 S. Ct. 2587. 2595 (I9S1) (probable cause not required for police to 
detain occupant during valid warrant search o f house for contraband); Pennsylvania v. Minims. 434 
U.S 106, 111 (1977) (per curiam) (probable cause not required for police to order driver out o f  law­
fully-stopped car): Adams v. Williams. 407 U.S. 143. 147-48 (1972) (less than probable cause sufficient 
for police to perform limned search o f  driver sitting in car parked in high cnm c area late at night when 
officer had tip that driver armed),

Other searches that are permitted without probable cause arc, lor the most part, the so-called admin­
istrative or regulatory searches. These include searches o f businesses to enforce health and safety regu­
lations, border searches, and airport searches. See  Donovan v. Dewey. 101 S. Ct. 2534. 2541-42 (1481) 
(statute authorizing warrantless inspections o f mines and stone quarr.es docs not violate fourth amend­
ment); United States v. Ramsey, 431 U.S. 606, 617 (1977) (border searches not subject to warrant provi­
sions o f  fourth amendment and do not require probable cause); United States v, Davis, 4S2 F,2d 893. 
910 (9th Cir. 1973) (pre-boarding screening o f  passengers and carry-on luggage at airport gale does not 
violate fourth amendment even though conducted without warrant). These searches'nave been upheld 
primarily because they ixcur as part o f  a highly visible, regulatory or administrative scheme o f general
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must have probable cause to believe that the suspect committed a crim e.119 
Likewise, before he may conduct a search or seize property, ar. officer must 
have probable cause to Relieve that his efforts will yield either contraband or 
the fruits, instrumentalities, or evidence o f  a crim e.120

Both the exclusionary rule as a deterrent and the probable cause require­
ment are regulatory. Each aim s to control law enforcement behavior, the 
probable cause requirement through a mandate to law enforcement officers 
and reviewing magistrates, and the exclusionary rule through a mandate to 
trial courts. Further, they both strike a balance between the legitimate needs 
of law enforcement and the right o f the citizen to be free from unreasonable 
governmental intrusion.121 Although the Supreme Coun has never precisely 
denned probable cause.122 its meaning is surely very close to “more likely than

application, so that there is little likelihood that the searches will be concocted in lz. arbitrary or dis­
criminatory manner. \ /h e n  cotins have concluded that the regulatory scheme lift  u o  much discretion 
to those administering it. they have struck down the statutes and suggested guidelines to ensure impar­
tial application. See  Delaware v. Prouse. 440 U.S, 648. 663 (19791 (random stop cf automobiles for 
license and registration check constitutes unreasonable search under fourth amendment: Coun suggests 
that questioning o f  all drivers at fixed stop might be permissible); Marshall v. Baric — ‘s. Inc.. 436 U S, 
307. 3.74 (I97S) (warrantless inspections under Occupational Safety and Health Act violate founh 
amendment; reasonableness o f oilier w arrantless administrative searches w ill depend upon spcciric en­
forcement needs and privacy guarantees o f pamcular statute); See v. City of Seattle. 357 U.S. 541. 545- 
46 (1967) (administrative search o f portion of commercial premises not open to pubL: permissible only 
through warrant procedure; licensing programs requiring inspections vvili he examined on case-by-case 
basts in future).

Moreover, no stigma attaches to the targets o f  these searches. The individuals subject to them arc 
members o f morally neutral classes, not o f traditionally disfavored economic or raced subgroups who 
are likely to be. or at least perceive themscl .es to be. singled out for unfair treatment and whose privacy 
government officials m ay be prone to undervalue, Finally, individuals may be able :u avoid regulatory 
marches by altering their conduct, and often arc forewarned as to when and where the searches will 
occur.

119, Ybarra v. Illinois, 444 U.S. 85. 91 (1979) (probable cause required for arresti In Deck v, Ohio. 
379 U.S. 89 (1964), the Supreme Court explained the test for the validity o f an. arrest as;

|\V]hether, at the moment the arrest was made, the otficers had probable cause :o make it—  
whether at thal moment the facts 3nd circumstances within their knowledge a n c c f  which they 
had reasonably trustworthy information were sufficient to warrant a prudent man in believing 
that the petitioner had committed or was committing an offense.

Id  at 91.
130. See W arden v. H ayden . 387 I ’ S. 294 30910  (1967) ( if  p ro b ab le  cause exists, roltcc m ay  search  

far evidence as well as I ru n s, instrum enta lities, an d  c o n tra b a n d ) .
121. See Brincgar v. United Stales. 338 U.S. 160, 176 (1949) (probable cause vlatierd provides bal­

ance betwtcn desire to prevent unreasonable invasions o f privacy and attempt to give flexibility to law 
enforcement).

122. The Supreme C oun has suggested that probable cause doss not exist unless me information at 
hand singles out a pamcular individual. See Wong Sun v. United States. 371 U S O ,  4S3-85 (1963) 
mo probable cause to arrest when agent could not know1 whether defendant was fact per ton de­
volved by informant); Johnson v. United States, 333 U.S. 10, In < 1948) (no probar : cause for arrest 
“ hen police officers did not know identity or number o f  occupants o f  toom irem v- r_ch they detected 
-•dor of opium) See generally  I L a F a v e . S e a r c h  a n d  S e i z u r e ,  supra note -3 .  8 3 2ie), ai 477-79

the Model Code o f Pre Arraignment Procedure (Proposed Official Draft. 19*5) w .Id permit inves­
tigative arrests on the levs stringent standard of “reasonable cause" h i  at 14 Ta: Code draftsmen 
-or.iend that this standard is not foreclosed by present law. citing several Mate cour. .tensions and one 
dc-ivion from a United States Court o f Appeals. I d  at 294.

In l -.naw v v. New York. 442 U.S. 200(1979). however, the Supreme Court nulled die rug out from 
-..-er this '--commendation In Dunaway, the Court held that probable cause 12 -eq ..;ed  for an invest:- 
tc.orv i:-CM. ij, at 214. and emphasised that the standard for probable cause :s v.rmzent:

g_The central importance o f  ihe probable-causc requirement to the 
r.ivacy afforded by ihe Fourth Amendment's guarantees cannot I

protection cf a citizen's 
be ccntprcdnised (by al-
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not."1:3 Speaking generally, the police may arrest a person w ho more likely 
than not has com mitted, or is committing, an offense. Similarly, they may 
search if  more likely than not they will find the inc."'minating evidence they 
seek. Thus, in either o f  these situations, the police must reasonably believe 
that the likelihood that they will obtain their goal— by bringing a guilty person 
to book or by recovering evidence o f  his offense— is greater than fifty percent. 
Over a period o f time, therefore, the fourth am endm ent tolerates the arrest or 
search o f .v  number o f  in.nocer.t people if.'correspondingly, there are x  +  1 
arrests o f  the guilty or searches that pay off. To state the formula the other 
way, for t- number o f  fruitful police invasions o f  people's privacy, there must 
be no more th a n y  - 1 fruitless invasions.124 Otherwise, the police are search­
ing and seizing when their suspicions do not rise to the level o f  probable cause.

The analogy between the probable cause standard and the exclusionary rule 
is most striking when we consider how the probable cause mandate operates to 
forbid a search or seizure. Lode* that standard, the police must forbear when 
the likelihood that their suspicions will prove justifies is merely fifty percent or 
less. Thus, the fourth amendment requires that, over lime, society tolerate z 
number o f guilty persons escaping arrest or avoiding a search that would have 
uncovered evidence o f  their delicts, if, correspondingly, there are - or more 
innocent persons who thereby escape an unnecessary police intrusion.125 Pre­

low inc an e.\ce ilion io the requirement for investigatory arrests]. "The requirement o f proba­
ble cause has rcots that are deep in our history ” Hostility to seizures baaed on mere suspicion 
was a prime motivation for the adoption o f  the Fourth Amendment, and decisions immedi­
ately after its adoption alftrmed that “common rumor or report, suspicion, or even 'strong 
reason to suspect' - a s  not adequate to support a warrant for arrest.”

U. at 213 (quoting Henry v. United States, 361 U.S. 98, iOO (1959)). The Court then went on to reject a 
proposed "multifactor balancing test," id. at 213, which would require the police, and then the review­
ing coun. to w eigh "the manner and intensity o f  the interference, the gravity o f  ihc issue involved and 
.the circumstances amending the encounter," in judging the lawfulness o f aa arrest for further investiga­
tion. Id, at 2 1 1 n .U .

(T]he protections intended by the Framers could all too easily disappear in the consideration 
and balancing o f  the multifarious circumstances presented by v*tsci cases , . A single,
familiar standard is esscnti.il to guide police olhcers. who have or., limned time and expertise 
to rctlcct on and balance the social and individual interests involved in the vpecitic circum­
stances they confront.

Id, at 213-24 \footnote omitted).
123. In Brmegar v. United Slates, the Supreme Coun noted that: "Probable cause exists 'where the 

facts and circumstances w ithin their [the olficcrs'l knowledge and o f  which they had reasonably trust­
worthy information |are| sufficient in themselves to warrant a man o f  reasonable caution in the belief 
that’ an offense has been or is being committed." 388 U.S. IftO, I75-”: ( 19-5JJ (quoting Carroll v. 
United States. 267 U.S. 132, 162 (1925)). Such a belief would not be warranted if  the facts available lo 
the officer made it as likely as not that the officer was wrong

124. This section ha» drawn a correspondence between fruitful and fruitless searches -nd scizutes, 
father than between Irgal and illegal police conduct because that is the correspondence that the proba­
ble cause standard itself suggests. The suppression o f evidence o f  one fruitful but illegal search is 
justified if  one fruitless search is thereby prevented. A somew hat more complicated question is how 
many future illegal searches (fruitful and fruitless alike) must be deterrec in order to justify suppres­
sion. As the point sccirts largely irrelevant to this discussion, it has not been pursued.

125. This discussion assumes for the sake o f  simplicity that a person who secretes evidence o f a crime
ts in tact guilty o f an offense. The police may, however, invade a person's privacy, no matter how
innocent he is. if they have sufficient grounds to believe that the search will vicld evidence. Set
lurcher v. Stanford Daily. 43'<j U.S. 547, 556 (I9"8) (critical element cf reasonable search not that
owner o f  property suspected o f  crime, bu; rather that police have reasonable cause to believe that
evidence located on owner's property).
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ciselv the sam e values are in conflict when the decision is whether illegally- 
seized evidence should be suppressed. Society’s right to apprehend and con­
vict the guilty is pitied against the people’s right to be secure against govern­
mental intrusion, The exclusionary rule is am ply justified, then, if  its operation 
replicates the results o f the probable cause requirement: that is. if  the suppres­
sion o f  the fruits o f  one illegal search or seizure leads to the avoidance o f a 
single fruitless police intrusion in the future.1-6 

The warrant requirement o f the fourth amendment provides further support 
for adopting the probable cause standard as the proper measure for justifying  
the exclusionary rule. Although the argument for the suppression o f  evidence 
for a violation o f  the warrant requirement is more attenuated than, for a direct 
violation o f  the probable cause rcauirem em ,127 both the warrant requirement 
and the exclusionary rule have tne same overarching purpose: protection 
against searches and seizures conducted without probable cause. The procedu­
ral requirements o f  the warrant clause implement the probable cause standard. 
The warrant requirement allows a magistrate to assess independently the pres­
ence o f probable cause before the policeman acts.128 Similarly, the particular­
ity requirement o f  the warrant clause seeks to ensure that the officer will search 
only those areas, and seize only those item;, with respect to which the magis­
trate has found probable cause.1:9 Suppression motivates the police to comply 
with the warrant requirement in the future, thereby increasing reliance on war­
rants and reducing the likelihood that an officer will arrest or search without 
probable cause.130

126. Allhough for ihc sake of convenience ihe argument above is in terms o f  the discrete quantum o f  
deterrence that might (low from a single suppression order in a particular cnrr.inal prosecution, the 
question should usually be considered in a broader context. Our concern is ultimately with a viable 
system of suppression. A single suppression order in a single case may have little or no discernible 
elfcct on future police conduct: vet consistent application of the exclusionary rule by a reasonable and 
resolute judiciary could significantly alter police behavior.

127. "(S)eaiches conducted outside the judicial process, without prior approval by judge or magis­
trate, att  per se unreasonable under the Fourth Amendment— subject only to a few specifically estab­
lished and w:ll-delincatcd exceptions.'’ Katz v. United States, 3X9 U.S. 347, 357 (I9f>7) (footnotes 
omitted). Because suppression o f  evidence for a siolation of the w arrant requitement does not depend 
upon the probability o f a successful search or seizure, application of the exclusionary rule when there 
has hcen a violation o f  the w arrant requirement docs not directly replicate the balance that the proba­
ble cause standard establishes. Nevertheless, because the warrant requirement implements the proba­
ble cause standard, it is possible to measure the deterrent clfect o f  suppressing evidence for warrant 
clause violations in the same manner as for violations o f ihe probable cause recuiremcnt.

I2S. See, e.g., United States v. United States Dist. Court, 407 U.S 297, 3 17 ( Iv'2) (review by neutral 
magistrate mandatory); Coolidge v New Hampshire, 403 U.S. 443, 4 5 0 1 19" I) iState Attorney General 
may not issue warrant), Mancusi v. UcFotte. 392 U.S. 364. 371 ( 1968 1 (use o f sukpvena duces tecum as 
search warrant improper because circumvents requirement o f review by magistrate i. Johnson v. United 
Slates. 333 U.S, 10. 14 (1948) (''neutral and detached magistrate" better judge of probable cause than 
''officer engaged in the often competitive enterprise o f ferreting out crime").

129, See Andresen v. Maryland. 427 U.S. 463. 480-82 (1976) (fourth amendment prohibits general 
warrants; valid search warrant limited to evidence o f  suspected crime I. Berger v New York, 338 U.S. 
41. 59-60 (1967) (wiretap statute fo.'-d particularity requirement when it only required names and 
addresses of persons whose conversations were to be audited),

• 30 Npplieation o f  the exclusionary rule to violations o f the warrant requirement does not impose 
ereaier costs than application o f the rule to searches and seizures maJe without probable cause If an 
• Auer is unable to obtain a warrant in time to conduct a search, the absence o f th r warrant is likely to 
be excused under the "exigent circumstances" doctrine, and the evidence admitted. See Warden v 
Hayden, 387 U.S. 294. 298-99 (1967) (hot pursuit o f  suspect justifies warrar.tlesi entry); Schmerber v. 
5 alifornia. 384 L' S. 757, 770 (1966) (officers’ reasonable belief that evidence An eld be destroyed justi­
fied withdrawing blood for alcohol test from unconscious accident victim); McDonald v. United Stales,
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Despite the similarities between the probable cause requirement and the ex­
clusionary rule, the disparate amount o f  public attention that their effects re­
ceive constitutes one .important difference. The costs o f the exclusionary rule 
are immediately appare.n; its benefits are only conjectural.. When courts apply 
the rule, they deprive law enforcement officers o f incriminating evidence In 
contrast, any police misconduct that would have occurred but for the deterrent 
effect o f the suppression order is purely speculative. On the other hand, when 
the police do not search because they believe they lack probable cause, the 
public is not aware that potential evidence is lost. Further, in the unlikely 
event that the public becomes aware o f  a decision not to search, the benefits 
are apparent. An individual’s privacy remains intact while the cost n merely 
conjectural: it cannot be known if  evidence was in fact lost. Th ilthough the 
cost o f adhering to the requirements o f the founh amendment ai 1 the cost of 
applying the exclusionary rule are similar, the exclusionary rule “rubs our 
noses in it.” 131

B. TYPES OF DETERRENCE

As the preceding section has demonstrated, the probable cause standard sug­
gests a threshold level o f  deterrence that would justify the continued existence 
o f  the exclusionary rule. In order to determine whether the rule docs ade­
quately prevent ponce misconduct, this an icle  considers three distinct types o f  
deterrence. Professor Oaks identifies the first two types: “special deterrence,” 
which describes the effect on the particular officer who violated the fourth 
amendment and has had evidence suppressed, and “general deterrence,’’ the 
name for the rule’s restraining influence on other officers.1-'- There is yet a 
third form o f  deterrence, “systemic deterrence,’’ that Professor Oaks overlooks. 
This article uses the term systemic deterrence to describe the rule’s e'Vect on 
indivic.ual police officers through a pclicc department’s institutional com pli­
ance with judicially articulated fourth amendment standards. As developed  
below, this process :is most visible when the police must respond to changes in

335 U.S. •151, 454-55 (19411) (imminent dancer lo innocent party, threat o f  destruction o f  evidence, and 
possible lliglu by suspect justify warrantless search and seizure). Johnson v United Slates, 333 U.S. 10.
15 (I94S) (same). If courts without hesitation suppressed evidence for all purposes whenever an officer 
improperly proceeded without a warrant, the rational police otf.cer. em n e on ihe side o f  caution if 
uncertain "of whether a warrant was necessary, would always obtain a v, arrant when required and prac­
ticable. He would base nothing to lose by complying wiih ihe w r a r .t  requirement, and nothing to 
gain Iroin disobeying.

The exclusionary rule as a result would be extremely cost-efTeettse St virtually no cost, it would 
achieve neatly complete compliance with the warrant requirement. Any exceptions to the exclusionary 
rule that might tempt an otbeer to dispense with a warrant would not only impair the right o f  the 
people to be secure from unjustified searches and seizures, but also result in unnecessary loss o f evi­
dence. Thus if an officer hoped ihat, despite his failure to obtain a warrant, the esidence might never­
theless he useful against a defendant without standing, see  United States v Salvucci, 448 U S. 83, 85 
(1980), as impeachment evidence, see United States v Havens. —6 U S 630. 627-28 (1980), or in ihe 
prosecution's case-in-clucf if  the officer acted in good f..iih, see  Uu,ted States v W illiams, 622 F.2d 830, 
840 (5th Cir, 1980) (en banc) (second majority opinion), cert. JenttJ, 449 IJ S 1127 (1981), he would be 
more likely to ignore the w arrant requ rcmcnt. Yet. if officers arc led ’c  miscalculate, the public sulfers 
a double loss. Its privacy ;s less secure, and criminals bench’, from the suppression o f probative 
evidence.

131. li apian, Ehe un u ts o f  the Exclusionary Rule, 26 S t a s . L Rev 102', 1037 ( 1*974).
132. Oaks, supra note 103. at 709.
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fourth am endm ent law .133 Further, the rule prevents violations o f  fourth 
amendment standards by facilitating the articulation o f  the standards them­
selves. The exclusionary rule works system atically through these means to 
make privacy rights more secure.

Special Deterrence. Oaks defines "special” deterrence as the prevention
o f future misconduct by one particular officer through the imposition o f  an 
individual sanction .134 In Oaks’ analysis, the exclusionary rule does not even 
attempt to perform this funct.on because it does not impose any direct punish­
ment.135 Oaks doubts that the disappointm ent an officer experiences when a 
court suppresses evidence will motivate him to change his ways in the absence 
o f  any formal departmental action .136 Yet elsewhere in his article, when he 
describes what he learned one summer as an Assistant State’s Attorney in Chi­
cago. he relates that after the prosecutor lost a motion, he ‘‘found a significant 
fraction o f patrolmen who were leaving the courtroom confused and bitter 
about the action taken, attributing it lo the venality o f  the judges or prosecutor 
(or both), and having no idea whatever o f how to modify their own conduct tc- 
avoid a repetition.” 137 W hatever else his observations may show, Oaks has 
described police officers who care that evidence has been lost and who presum­
ably would want to avoid this result in the future. Further, an empirical study 
of police officers’ responses to questionnaires revealed that a significant 
number o f  officers felt “a personal loss” when a court suppressed evidence they 
had seized.138 Thus, it is reasonable to conclude that the threat o f  the exclu-

133. Although Oaks discusses only special and general deterrence, "systemic" deterrence is some­
what diircrent. The effect o f  systemic deterrence is self-evident as police departments continue to issue 
directives to their officers, Its success rests on the assumption that police officers follow department 
orders. Police department responses include tssuincc o f direct orders, dissemination of fourth amend­
ment decisions, training both new and experienced officers, and formation o f policy on police conduct 
in search and seizure silu iliont. S te  notes 162-74 infra and accontpanyine text (discussing department 
reactions to Delaware v. Prouic, 440 U S. 6-18 ( 1979)).

134. Oaks, supra note 103, at 7C9.
135 Id
136. td  at 710.
137. Jd at 731 n.193.
138 J. lltR scttct, F o u r ) it A m e n d m e n t  R k ih t s  S6-87 (19791, Hjn-chel requested police officers, 

district attorneys, and defense attorneys to register their agreement scaled Irom zero to 100 to several 
statements relating to the dcletrent etfeit o f  the exclusionary rule, A score of 100 would indicate total 
agreement. The police overall mean in i espouse to the statement, "A police officer feels a personal loss 
-hen evidence he has seized it excluded in a coun" was 58.8. td . In response to the statement, "The 
cvclusion of illegally seized evidence in court procecdinn’. discourages police officers fiom  making 
many kinds o f searches they wouid otherwise make." '' .  police overall mean w,-,s e;,5 t d  at 84-85 
The statement. "An important factor in a police officer's decision to search is w hether the article he is 
'•.'•'king for will be admissible as evidence in court" elicited a police overall mean re.-ronsc o f 56.9 /</. 
it 55

Though Hirschel contends that his siudv reveals that the exclusionary rule is an inerf.-ctive detciicnt, 
ht* data seem to belie his conclusion. Officers in Itis srudy were asked whether they would search in 
-ertain hypothetical situations But it is simply impossible to determine to what extent a police officer 
«‘- ; s  Ins personal v iews o f  w hit searches am) seizures are reasonable to tr.e operation of the exclusion- 

ry!c and resulting court decisions giving content to the fourth amendment Thus even though the 
"rccrs in Hiuchel's studies tended to a broader view o f  what was reasonable than ..he view that rh- 

‘“■:u l,n lacl ',cld leach o f Mirschcl's questions derived from a published appellate c /a n  decision), the 
- ..ccrs mcws mieht nonetheless rellect the influence of the courts. Most importantly, '.he po(ice appar- 
tr.t.y share the view ihat a search is reasonable only if  it is likely to uncover evicjnce and that an arrest 

eu.sonuhlc only f the person arrested is probably guilty. Iti other words, hey a.cept the prooable 
->-se standard s .he test o f reasonableness. There is. o f  course, no inherent reason this should be
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sionary sanction does influence individual police officers.

General Deterrence. ' The exclusionary rule not only deters the police of­
ficer who has had evidence suppressed from further unlawful searches, but also 
deters law enforcement officers who are aware o f me rule yet have not person­
ally experienced the loss o f  evidence. Oaks describes this effect as general de­
terrence and divides it into two subcategories: "direct." with im m ediate effects, 
and “indirect.” entailina Iona term results.139

Direct deterrence, in Oaks’ analysis, requires effective com m unication be­
tween the police department and police officers to be successful.140 Other con­
siderations important to the effectiveness o f  direct deterrence include an 
officer’s understanding o f fourth amendment law. his fear o f  suppression, and 
the importance to him  o f not. violating the fourth am endm ent.141 The direct 
deterrent effect o f the exclusionary rule depends upon t.n individual officer’s 
perception o f  the relative costs o f  conformity and nor. conformity with t/ie 
rule.141 Indirect deterrence, on the other hand, depends upon the extent lo 
which police officers' values reflect fourth amendment standards.143 A threat 
of punishment helps to develop patterns o f  conforming behavior that influence 
an officer’s conduct even after he has ceased to weigh the pros and cons of  
observance in an individual ca se .144 Further, Oaks contends that the exclu­
sionary rule provides a police officer with an argument to justify his own com­
pliance with fourth amendment standards, when his fellow officers do not 
regard such com pliance as desirable in its own right.145

Operation o f  Special and General Deterrence. In Oaks’ view, the exclu­
sionary rule does not achieve very much deterrence through either o f  these 
mechanisms because the requisites for effective deterrence arc lacking.146 Spe­
cifically, Oaks contends that: (I) suppression affects oniy police behavior 
aimed at successful prosecution,147 (2) police officers as a group do not share a 
system o f  values that em phasizes protection o f constitutional rights,148 and 
(3) the exclusionary rule attempts to enforce a poorly-com municated and con­
fusingly-articulated set o f standards.149

so. Certainly, societies exist where the police can search, arrest, or demand documentary evidence of 
identification on the slightest suspicion or even .it will. Thai the police in our society perceive “teasona- • 
hlcness" as they do may wed be a function o f  coun decisions and the operation o f  the exclusionary rule. 
Thus, although there is naturally a gap between the views o f the courts and the views o f the police, ihe 
width o f the gap might be fairly constant. Police peiception of reasonableness will shadow coun rul­
ings as long as the courts continue to interpret and enforce the founh amendment by suppressing evi­
dence obtained in violation of its standards. For a discussion of this neglected, educative function of 
the law, see F Z im r in g  k  G. H a w k i n s , D e t e r r e n c e : T h e  L e g a l  T h r e a t  i n  C r i m e  C o n t r o l  77- 
S 31973).

139 Oaks, supra note 103. at 710-12.
MO IJ. at 710
M l. Id. at 710-11
M l  td . at 710.
MX U  at 7 | |
144. Id.
M5 Id. at 712.
M6. td .  at 720.
M7. Id. at 720-23.
M8. td .  at 727-29.
119. td . at 730-32 Oaks also suggests other limitations upon the effectiveness ol the exclusionary
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Oaks' first criticism, that the exclusionary rule may not deter police conduct 
aimed at goals other than conviction, is beside thj point. The oniy sensible 
measure o f  the deterrent value o f  the rule is the number o f  illegal searches and 
seizures it prevents, not the number that occur despite it. The fallacious argu­
ment that the rule is a failure because it cannot deter som e kinds o f  illegal 
searches often recurs in discussions ol deterrence. In their study o f deterrence. 
Zimring and Hawkins dub it the fallacy o f  “T he Warden's Survey."150 They 
cite ihe~works o f several celebrated prison wardens to show  how the warden’s 
perspective car. skew his perception o f  the deterrent effect o f the criminal 
law.151 A warden o f  Sing Sing, for exam ple, wrote that "the prison mr.n knows 
this threat [the death penally] is no deterrent for convicts have told him so 
again and again'.’’152 As Zimring and H awkins explain, the fallacy o: this in­
ference is that the warden “has based his conclusion on experience with groups 
of men who have evidently not been deterred or they would net be in 
prison."153 His experience provides scant information about how many others 
the threat o f  capital punishment has deterred. The warden has simply never 
met them. Whatever one's view o f  the death penalty, all sanctions for murder 
>hould not be repealed simply because som e people have killed in spilt o f  
those sanctions. Similarly, the exclusionary rule should not be abolished  
merely because some police olhcers violate the fourth amendment in spite o f  it. 
If the’rule cannot influence certain types o f  police behavior, the answer is to 
devise additional controls, not to abolish the one significant control that al­
ready exists.

Professor Amsterdam suggests that the exclusionary rule is analogous to po­
lice department anti-theft programs for branding personal property.154 Identi­
fication marks diminish the value o f  property to a prospective thief because he 
knows that it will be more difficult to sell the goods at a worthwhile price.155 
Thus. such programs reduce the incentive to steal. Although thieves who steal 
only for excitement, for their own use, or for revenge, are not deterred by iden- 
ufica'ion programs, police departments should not, for this reason alone, aban­
don these programs. The assertion that the exclusionary rule fails to deter a 
police officer whose conduct is motivated by other than the hope for successful 
prosecution is a similarly unconvincing argument for abandoning the cxclu- 
Monary rule.

Oaks' second argument, that police values may conflict with constitutional 
s.lu es.15,1 is more troublesome. This tension, however, would frustrate any

•• • I irst. ;v! ice  officers have little fear o f  d isc ip l inary  ac t ion  bv the d ep a r tm en t .  Second, the penalty
•• r r t iluMcr.ary  rule falls not upon them, but  upo n  the prosecu tor .  I J  a t  725-Cfo. Th ird ,  motivation
> r r r b  s»;;h she fourth am en d m en t  varies  widclv a m o n g  different officers in par t icu lar  situations.

• **• ' '
I L v r . i s r ,  & G. H a w m n s .  supra no te  138, at 30-32.

/ -  " " 7 b - 3 l  (citing C. D u f f y ,  88 M e n  a n d  2 W o m e n  (I962i; L. Lav .es .  M e e t  tm e  M e r -
^ ' rcbv cv, The Pi lion's Place m the Penal S  vstem , 157 A s  s a l s  o f  A A P S S  13 (1931)). 

!,* !~t - I iciting D u i  f y , supra note 151, at  22).

, * ' " ~ ' : r r - am . supra note 88, at 431.
”.C o l*,er ha," k "  as A m ste rd am  puts  it, " a  i r im m a l  court sys tem  functioning w ithou t an 

< t ?  rT'c ' 5 '*’c equivalent  o f  a g o v e rn m e n t  purchasing  agen t  paying p r e m iu m  prices for
'  7 ' r - : J  Wllb the s tam p o f  u n co n s t i tu t iona l i ty ."  IJ, a t  4 :1 -32  

-Es. ~.pra note 103, at  727-29.
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remedy designed to conform police conduct to constituticnal standards. Vet 
there is evidence that the problem is. at least in pan. generational. Younger 
officers may be more willing to accept the legitimacy o f constitutional re­
straints hi solving crimes and apprehending offenders.157

O iks’ third criticism, that police officers do not understand fourth am end­
ment standards because those standards arc poorly-com municated and confus­
ingly-articulated ,158 is likew ise vexing. N evertheless, th is failure o f  
communication is a difficulty that must be overcome ii' police are ever lo com ­
ply with constitutional standards, whatever enforcement mechanism courts 
may em ploy .159 Thus, the lack o f understanding is a problem attendant to the 
founh ■amendment itself, not to the exclusionary rule.160 If poor com munica-

157. See S. W asby , Sma  . l  T o w n  Po l i c e  a n d  t h e  S u p r e m e  C o u r t  109. 21S (1976) (study o f  police 
in rural communities indicated "generational effect" in reactions to exclusionary rule). See also Amici 
Curiae Bn for Americans for Effective Law Enforcement, Inc. at 17. California v. Knvda, 409 U.S. 33
(1972) (arguing that exclusionary sanction no longer 'constitutionally requred because police profes­
sionalism in search and seiaure area has eliminated bulk o f founh amendment violations).

158. Oaks, supra note 103. at 730-32.
159. The protlcm o f unclear standards is likely overstated. In certain areas w here the law remains 

■unsettled— notably the "container" search cases—standards are confusing. Nevertheless, the basic 
stanJards for the great majority o f  starches and seizures arc far more detinue. The fundamental princi­
ple that the police may not conduct a search or seizure without probable catcse is easy enough to under­
stand, and the courts have perfromcd generally well in giving the police guidance whether probable 
cause is present in recurring fact patterns. See notes IS5-93 infra ar.d accompanying text. Further, 
situations where the police may search or seize without probable cause ate 'bout as clearly defined as 
one could realistically hope See  note I IS supra.

Reading reported appellate cases yields skewed perceptions of the difficulties police encounter when 
try ing to comply with the fourth amendment, because reported cases are Likely to be the very ones 
v here the propriety of police action is doubtful, but the action is not clear/, wrong. The vast bulk of 
police searches and seizure:; arc never recounted in ihc case reports. Moreover, in the atca where 
confusion is presently greatest, the container search cases, the issue ls whither the police may search 
without a warrant. Even if the bounds of (he warrant requirement are har- in those cases, the police 
can easily obtain the evidence they seek and comply with the founh amendment by simply obtaining 
warrants in doubtful cases.

160. This is, for example, the argument in Dworkin, supra note 103. Dworkin, him self a supponcrof 
the exclusionary rule, id. at 330-33. nonetheless assens that "the law does net permit the rule to work as 
well as possible." IJ. at 333 ins view. "|f]ourth amendment law. is so uncertain, incomprehensible, 
quibble ridden, and ever changing that it deprives any sanction o f  a meaningful chance to control 
conduct." IJ. at 333-34. The underlying disease generating these sy m p lo -s  is, Dworkin believes, the 
"fact style decision making." id  at 334, by which the Court too often resolves founh amendment issues. 
I J  at 334, Dworkin advocates regulating the police through indexible enforcement of tules "expressed 
in language directed to the police and clear and precise enough for ihem :o follow." IJ. at 336. T h is. 
solution, Dworkin argues, would, obviate the need for determining the applicability cif a rule on a case* 
by-case basis. IJ. Dworkin s criticisms, whatever their menu are not criticisms o f the exclusionary 
rule.

Ai the end o f its most iccent term, the Supreme Court decided two icarth amendment cases thal 
suggest that the Coun may be moving toward a more rule-oriented conception o f  the amendment. In 
New York v. Belton, 101 S. Cl. 2860 (1981). the majority, in an opinion by Justice Stewart, announced 
the bright-line rule that when police lawfully arrest the occupant o f a ear. they mav search the entire 
passenger compartment and :.ny open or closed coniaincrs found within IJ- at 2S64 & n,4. The opin­
ion purported to be only an extension o f  Chimcl v. California. 395 U.S. "52 (1969) 101 S. Cl. at 2864. 
Writing for the majority in Chime/, Jusiice Stewart had limited the scope era  search incident lo a valid 
arrest to the area w ithm the arrestee's •immediate control, in which he ecu'.: obtain a weapon or destroy 
evidence. 395 U.S. at 7(>3. The Court in Chime/, however, had established only a general rule for 
applii.uton on a case-by-caxe basis.

In Robbins v, California. 101 S. Cl. 2841 (1981), decided the same day as Seho/i, Justice Stewart 
again endeavored to establi-h a hard and fast rule IJ. at 2847 In Robbins, the police seized tw-o bricks 
of m aijuana wrapped in opaque plastic in the luggage compartment dunrz a valid -automobile search. 
The court held the search invalid and the marijuana -nadmissible. P o les must obtain a warrant to 
search opaque containers found in the luggage compartment during a lawful search o f a car. Id. In
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tion is 3 reason io abolish the exclusionary rule, then it would similarly be a 
reason to abolish any device for enforcing the founh amendment. Moreover, 
it wouid be craven for us to abolish the exclusionary rule on grounds o f  inef­
fectiveness when the police themselves hold the ,<ey to rendering it effective 
through better hiring practices, training, and continuing instruction.

Svstenic Deterrence. Although O aks’ criticisms of .he exclusionary rule
as a deterrent can be individually countered, the major daw underlying his 
entire argument is his reliance on the analogy between the deterrent effect o f  
criminal law and the deterrent effect o f  the exclusionary rule. This analogy 
fails under close analysis, because the exclusionary rule operates through 
mechanisms that simply have no analog in the penal law. Unlike the criminal 
law, which seeks to control the behavior o f  the general public, the exclusionary 
rule attempts to influence the conduct o f  members o f  various law enforcement 
agencies. Although there are many such agencies, each is a structured govern­
mental entity. It is likely that the threat o f  the exclusionary sanction will influ­
ence these various police units and through them, the individual officers. 
Consequently , even if a particular constable is indifferent to whether his arrests 
and seizures result in convictions, those who run the police department arc 
concern 'd vvith successful prosecutions. Further, although individual officers 
might entertain hostility toward fourth amendment rights, police departments 
are"not likely to share such a view, at least officially. Thus, at least the more 
professional police forces can be expected to encourage fourth amendment 
compliance through training and such guidelines as the department provides 
for conducting searches, seizures, and arrests.

Moreover, even if the standards that the fourth amendment sets arc more 
elusive than the rules em bodied in the general criminal law, police officers arc 
in an excellent position to assimilate them. The fourth amendment, after all, 
permeates the officcts’ day-to-day professional life, and police departments 
surely possess the means to convey information to the officers in the field. 
Even if prosecutors cannot always find the lim e to explain the fourth am end­
ment lo the police, many o f  the larger police departments hire legal counsel to 
make legal standards intelligible to the policem an on patrol.1'’1

An example o f  systemic deterrence is the administrative response to ihc 
Supreme Court’s decision in Delaware r. Prouse.162 In Frouse. the Court ruled 
that police may not itop a car on the open road for a license or registration 
shock, in the absence o f  articulable suspicion to believe that criminal activity is 
,iloot.lbi Before Prouse„ the constitutionality of random traffic stops was un-

B, bbms Stewart wrote only for a plurality. Jusiice Powell concurred in Ihe judgment but icjecied ihe 
r -fJlits s brieln-linc rule in favor o f  a lesi o f  whcihcr a sufficient expectation of privacy in the items 
xirched exists. |0I S. Cl at 21147 J2 n.l (Powell, J., concurring) It ’.ardless ol ihe svisdom of the 
-pinions in Belton and Bobbins, these cases dcmonslraic ihc Court's in .'reused sensitivity io (he need
• more manageable standards. But see  United Slates v, Ross, oS5 F 2d  1159 iD  C. Cir.) (en hand  
s - .n °^ ;iPPca's held that police required lo obtain warrant to search paper hag in automobile trunk,
• -r-eme Court agreed to hear argument on question whether Bobbins v C u/forr.a  should be recnnsid- 
«*■.!. ten  gran/ed,. 50 U S.LAV.'3265 (U.S. Oct. 13, 1981) (No, 80-2209).

j ’ , !>re ,10,ei 1(2*74 infra and accompanying text (discussing police department reactions to fourth 
a~-rnument decisions).

!t2 H O  U.S. 648 (1979).
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certa'ti.164 in the District o f  Columbia, for exam ple, police had conducted  
such stops upon the strength o f  a 1972 decision o f  the District o f  Colum bia  
Court o f  A ppeals.165 Nevertheless, when in 1979 the Supreme Court in Prouse 
announced that these slops violated the fourth am endm ent.166 the D.C. Metro­
politan Police reacted swiftly. The C h ief o f Police issued an im m ediate telex 
message to his officers, advising them to desist from the practice.167 The Police 
Department is now incorporating the change in procedures in the Depart­
ment's General Orders, a set o f  regulations issued to each officer and with 
which each officer must be fam iliar.168

Even before the ultimate Supreme Court decision in Prouse, the Delaware 
State Police had responded to the trial court's holding that random traffic stops 
were unconstitutional.169 After the trial court’s decision the State Attorney  
General’s office conferred with a Legal Officer em ployed by the Delaw are 
State Police.170 W ithin two months o f  the court's derision, the Legal Officer 
had disseminated a memorandum to all troops and units within the State Po­
lice describing the decision, explaining the conduct it prohibited, and advising 
that it did not affect stops based on aniculable suspicion.171 The m em oran­
dum also provided several exam ples o f  facts that could provide sufficient ar­
ticulable suspicion for a stop .172 The Legal Liaison Office o f  the Delaware 
State Police has noted that *‘[ajll court decisions affecting daily  police opera­
tions arc disseminated to patrol officers by similar Legal M em orandum s.’’173

While this article has not undertaken to survey other police department re­
sponses to Prouse, or other court decisions changing or clarifying the scope o f  
permissible police conduct,174 it is apparent what police departments, or at 
least the larger o f them, can do. It.denigrates the professionalism o f the police

164. See id  at 651 &. nn.2-3 (listing conflicting decisions on issue o f  random 'tops in 'talc and federal 
courts o f  appeals).

165. Palmore v. United States, 290 A .2d 573, 5X3 (13.C, \912),offdon/w risJleiiontilgrounds, 4 1 1 U.S. 
3X9 (1973).

• 166. 440 U.S. at 663,
167. See Wash. Post, March 28, 1979, § A. at I, col. 4 (discussing D.C. Police Chief Jefferson's 

prompt orders to officers to stop performing random traffic stops, w uhot: articulable suspicion).
168. See M.P.D.C. Oen. Order 304-10 (1973). This general order, whi-h deals wuh a broad range of 

policc-cilizen contacts, is currently being updated io lake into account recent changes in the law. Tele­
phone conversation belween Silas Wasserstrom and Vernon Gill. General Counsel. Metropolitan Po­
lice Department (Nov. 12. 1981), The general order's provisions on traffic stops have already been 
rescinded by a special order. Id.

169. Stale v. I’rcuse, No. 176-12-0213 (Del. Super. Cl, Mar. 10, I‘9771 (per Walsh, J.) (unrcporlcd) 
(copv on file at Georgetown Im w  Journo/^, tiff'd, 382 A .2d 1359 (Del. 19"*|. o f f  J . 440 U.S. 648 (1979),

170. Memorandum from James E. l.iguori. Deputy Attorney General of the State o f  Delaware to 
Lieutenant Thomas J. Roman (Mar. 31, 1977) (copy on tile at Georgetown Journal).

171. Legal Memorandum, No, 2-77, from Lieutenant Thomas J. Roman, Legal Officer, Delnwate 
State Folic j (May 2, 1977) (copy on tile at Georgetown Im w  Journo!)

172 Id.
17’ . Letter from Captain Thomas J. Roman to Scott Mendclolf (July 17. |9 S |i  (copy on lilc'.it Ge­

orgetown Ltiw Journal). Captain Roman kindly gave us this information in answer to our inquiry 
concerning the response o f  the Delaware police lo Proust, and he provided us w uh copies o f  the docu­
ments cited in notes 170-71 supra. •

174 Another case in point (hut can be icadily documented is the reironse to Air eida, Sanchez v. 
Untied Stales, 413 U.S. 266 (1973) Alter the Court's decision in 'hat cv-t Uord:* Patrol agents altered 
their practices to conform with it. United States v. Hngnoni-Poni*. 422 U.S *73. 880 it.6 (1975). In 
Almeida-Sanches, the Court held that ptobahle cause is necessary for rre.dom. full-car searches near 
the Mexican border. 413 U.S. at 273. Put see United States v. Martmrr-Futrtc,' 428 U.S. 543, 562 
(1976) (no suspicion required for police lo slop and question occupan a o f car ai reasonably located
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io assume that they cannot or will not assim ilate the standards that the courts 
set. It is reasonable to assume that a professional police department can obtain 
substantial com pliance from its officers in the field, especially when, as in 
Prouse. a new decision announces a relatively clear-cut rule.175

The suppression o f evidence in Prouse, therefore, was a small price to pay 
for an enorm ous benefit in protection from unlawful police activity. At the 
cost o f one marijuana prosecution, the Delaware State Police, and, it can be 
expected, police everywhere who had previously conducted routine license and 
resistration spot checks, have abandoned this practice. N o doubt countless 
motorists have been, and will be, spared this violation o f  their constitutional 
rishts. Thus, applying the measure o f  the deterrent effect o f  the exclusionary 
rule that the probable cause requirement suggests— thai suppression o f  evi­
dence in one case must prevent police misconduct in one or more instances—  
the exclusionary rule performs admirably. Applying the rule not only deters 
the specific officer who lost evidence from repeating his transgression, bat the 
specter of the rule also deters officers w ho have not personally lost evidence. 
Even more dramatically, the rule prevents countless abridgements o f  fourth 
amendment rights through law enforcement's institutional response to changes 
in fourth am endm ent law.

C. PREVENTION OF VIOLATIONS THROUGH DEVELOPMENT OF FOURTH
AMENTMENT L A W

As Prouse demonstrates, the exclusionary rule affects police department con­
duct and achieves at least systemic deterrence. An equally important, al­
though less obvious, benefit o f  the rule is that it fuels the developm ent o f  
fourth amendment law. A glance through any criminal procedure case book

t\>rdcr checkpoints); Untied States v. Brignoni-Ponce, 422 U.S. at 8SI-82 (articulable suspicion siilfi- 
ocnt lor Border Patrol agent lo stop car near Mexican border and to conduct limned questioning).

Although similar examples o f changes in institutional policy resulting from court decisions on the 
founh amendment abound, the literature concerning empirical evidence on the effectiveness o f the 
etdusicnary rule largely ignores them. Assuming that field olficers obey administrative dttectives con­
cerning proper search and seizure procedures (and they surely do to some significant degree), crres such 
as Proust ?nd .4/met d a • Sanchez clearly demonstrate that suppression o f evidence in one case can pie- 
unt subsequent founh amendment violations. This is, manifestly, a form o f  deterrence.

r y  Fourth amendment decisions result in changes in the behavior o f law cnforcemenl Officials not 
or.Is at state and local levels, hut also at ihc federal level. In an address to the Harlan Fiske Stone Law 
Society at Amherst College. FBI Director William Webster described the FBI's prrsent methods o f  
rrprising us agents o f all Supreme Coun and relevant court o f  appeals fourth amendment decision . 
Webster, Routine Methods Won't Stop the Leaders o f  Crime, A M H ERST . Summer 1981, at 27, Websici 
stated that "|w|ithin 24 hours alter a major case comes down alfectmg our right to do anything, the 
,’<ople in ihc field are informed o f the significance o f  that case, w ith mote details to follow " Id, An 
cuinple of this action was the FBI's response to decisions on ihe authority o f the agency to enter 
premises surreptitiously to install a microphone. The United States Court o f Appeals for the Sixth 
Circuit held that although the Omnibus Crime Control and Safe Sttcets Act o f I 9m , 18 U.S C. {j 2f 18 
1 permitted the FBI to seek a coun order to enter, it did not authonzc a surreptitious break-in 
cm.t ssuh such an order. United States v Finazzn, 583 F 2d 837. 841 (Mh Cir. I97it. sainted. 441 U.S.

11979). The FBI promptly informed its agents within the jurisdiction o f the Sixth Circuit o f the 
daet'ion in t)n a ::o . and instrucicd them to stop conducting surreptitious entries. Webster, supra, at 27. 
p .c  Supreme Coun later decided that such cntiics were legal. See  Dalia v. United States. 441 U.S 238, 

- 51 (1979) (fourth amendment does not prohibit per se. and title III implicitly permits, courts to 
• -ihuri/e covert entries to install electronic surveillance devices). The FBI again sent instructions to its 
V**!.-!' lhe Court held that ihe statute did not icquiic a court order for surreptitious entry,
t.'t rill sill! demanded that its agents seek coun authorization. Webster, supra, at 27.
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should persuade even the skeptic that virtually every case defining fourth 
amendment limits on police behavior r 'ose 'nily because a defendant objected  
to the use o f  certain evidence, forcing a cou n  ) decide whether the police had  
violated the defendant’s constitutional rights when they obtained it .176 Think, 
for example, o f Chime! v. California,''1 United States v. K a t:,'1& Payton v. Mew 
York.'19 and Steagald v. United States.'*0 A ll o f  these cases involved objec­
tions to the use o f  evidence and all resulted in new limits on intrusive police 
conduct.!S1 Thus, exclusionary rule litigation provides 'he principal occasion  
for the articulation o f  fourth am endm ent standards.1-'2 W ithout such Iilisa- 
tion, it is likely thal many o f  these founh am endm ent issues w ould have re­
mained unresolved.

The exclusionary rule not only prevents founh am endm ent violations by 
elicit’.ig path-breaking decisions by the Supreme C oun . but also is indispen- 
siblc to the developm ent o f  law by the lower courts. Suppression litigation  
provides the principal occasion for appellate courts to clarify and refashion the 
broad principles o f  the founh amendment; it also permits developm ent o f  co­
herent standards through case-by-case adjudication o f  more fact-specific ques­
tions. This process is most evident in the cases that give content to the phrase 

1 “probable cause." G iven both the myriad factual situations that the police 
encounter and the often unpredictable variations within even com m on pat-

176. e.g., Y. K a m i s a r ,  W. L a  F a v e  & J. Is r a e l , M o d e r n  C r i m i n a l  P r o c e d u r e  C a s e s ,  C o m ­
m e n t s  a n d  Q u e s t i o n s  (5 th  ed. 1980); S. S a l t z b u r c ,  A m e r i c a n  C r i m i n a l  P r o c e d u r e  C a s e s  a n d  
C o m m e n t a r y  (1980); L. W e in r e i i ,  L e a d i n g  C o n s t i t u t i o n a l  C a s e s  o n  C r i m i n a l  J u s t i c e  (1 9 8 1).

177. 395 U.S. 752 (1969).
178. 389 U.S. 347 (1967). It is important to recognize that exclusionary rule litigation not only pro­

vides the occasion for developing fourth amendment standards o f reasonableness, but also the occasion 
for deciding whai sorts o f governmental intrusions and surveillance constitute a search or seizure, and 
are thus subject lo constitutional restraints and judicial scrutiny. As technological advances result in 
ever more "frightening paraphannlia which the marvels o f  an electronic age . . . visit upon human 
society," Silverman v. United Stales, 365 U.S. 505, 509 (1961), what privacy n c  have is increasingly 
llircatened. Continuing exclusionary rule litigation thal defines a “search" thus becomes all the more 
essential to the protection o f  that privacy. As Professor Amsierdam puts i t  "1 can think of few constitu­
tional issues mere nnponant than defining the reach o f  the fourt) amendment—the extent to which it 
controls the array ol activities o f the police. . . .  Ihe amount o f (x ser that it permits its police to use 
without effective control by law," Amsierdam. svpm  note 88. at 3 ' . 7

179. 445 U.S. 573 (1980).
ISO, 101 S. Cl. 1642 (1981).
181. Steagald v. United States, 101 S. Ct. at 1645 (defendant moved to suppress unlawfully-seized 

evidence); Payton v. New York, 445 U.S. at 577 (same); Chimel v. California, 395 U.S. at 754 (defend­
ant objected to admission into evidence o f unlawfully-seized property); United States v. Katz, 389 U.S. 
at 348 (defendant objected to use o f  unlawfully-intercepted phone conversations).

182, The case law abounds with examples o f the developmental bench of the exclusionary rule. In 
Cltimcl v. California. 395 U.S. 752 (1969), for example, the Court held that a warrantless search inci­
dent to a valid arrest may extend only to the area within the suspect's immediate control, ht. at 763. In 
so holding, the Court overruled United States v. Rabinowuz. 339 U.S. 56, 59, 64 (1950) (one hour 
sejreh o f defendant's office, including desk, safe, and files, justified as incident to valid arrest). 395 U.S. 
at 768. Similarly, the Court in United States v. Katz, 389 U.S. 347 (1967), held thal the use o f  an 
electronic eavesdropping device attached lo the outside o f  a phone booth constituted an unreasonable 
search under the founh' amendmcht. Id. at 354. The K a i:  Cour. refused to follow the holding of  
Olmsicad v, United Stales, 277 U.S. 438 (1928), that the founh amendment applies lo eavesdropping 
only when an actual physical invasion has occurred, 389 U S. at 353 Finally, it was only alter the 
exclusionary rule was applied lo the states in Mapp v. Ohio, 367 U.S. c-43, 655 (1961), thal the Coun  
had occasion to address the issue o f just how much of  the fourth amendment applied to state officials 
through tl r fourteenth amendment. In Ker v. Calil m ia , 374 U.S. 23, 33 (1963). the Court ruled that it 
applied n fuil
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icrns. reducing probable cause to a set formula is an impossible task.IS3 N ev­
ertheless. by deciding founh am endm ent c ises , couns are able to define 
probable  cause more precisely. Thus, through this continual refinement, the 
police can becom e more certain o f  when probable cause exists and when it is 
lacking.

Fourth amendment case law in the District o f  Columbia provides one exam ­
ple o f the developm ental benefits o f  the exclusionary rule. W hen a police of­
ficer observes a suspected drug deal, he confronts a recurring dilem m a. W hen 
he sees an interchange between people on a sidewalk, particularly in a high 
drus-use area o f the city, he is justifiably suspicious. Yet he may not actually 
see~anv identifiable substance change hands. Moreover, the brief detention  
and interrogation that Terr. v. O hio184 permits in these circumstances is un­
likely to yield anything but denials. Unless the officer can act, however, the 
sale o f drugs may continue with impunity. Thus, although the case law recog­
nizes the significance o f  other factors such as the particular officer’s expertise in 
recognizing narcotics transactions,185 the suspect’s reaction to an approaching 
officer,186 and the reputation o f the area as one in which narcotics are preva­
lent.187 the District o f Colum bia Court o f  A ppeals has developed a practical 
lest. Generally, if  the officer sees a suspect pass something in return for money 
under otherwise suspicious circumstances, he may arrest.'88 If he sees only a 
one-way transfer, however, he m ay not.189

A n o t h e r  r e c u r r i n g  c l o s e  q u e s t i o n  o f  p r o b a b l e  c a u s e  a r i s e s  w h e n  a  p o l i c e  o f ­
ficer sees  s o m e o n e  c a r r y i n g  p r o p e r t y  d o w n  t h e  s t r e e t ,  b u t  h a s  n o  k n o w l e d g e  o f  
a  p a r t i c u l a r  t h e f t  to  w h i c h  t h e  p r o p e r t y  c a n  b e  l i n k e d .  Tn th i s  s i t u a t i o n ,  th e  
case  la w  h o l d s  t h a t  t h e  o f f i c e r  m a y  n o t  s e i z e  t h e  p r o p e r t y  o r  a r r e s t  t h e  p e r s o n  
even  i f  T erry  q u e s t i o n i n g  e l i c i t s  e v a s i v e  r e s p o n s e s . 190 A p p e l l a t e  d e c i s i o n s  d o .
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183. The authors do not share Dworkin’s dismay that the Supreme Court has Leer, unable to con­
dense all o f probable cause into a few easily stated i rtd applied rules. See  Dworkin. supra note 103. at 
329. 367. Probable cause issues arise in so many different settings and involve so many potential varia­
tions that any comprehensive set o f  rules would be too ngid to encompass all the- relevant 
considerations.

184. 392 U.S. I (1968); see note 118 supra and accompanying text (discussing police condt.ct that is 
permissible on less than probable cause).

185. See Munn v. United States, 2S3 A.2d 28, 30 (D.C. 1971) (narcotics agent s experience with drug 
transactions relevant to finding o f  probable cause to arrest); cf. Bell v United States. 254 F.2d 82. 85-86 
(D.C. Cir.) (officer's experience relevant to rinding probable cause to arrest), cert. derued , 358 U S. 885 
(1958).

186. See Tobias v. United Slates, 375 A.2d 491, 494 (D .C . 1977) (flight o f suspect upon approach of 
officer relevant to assessment o f  probable cause),

187. See Pctcrkin v. United States, 281 A .2d 567 568 & n.4 (D.C. 1971) (frequency o f drug irafftc m 
particular area m ay be relevant to assessment robable cause), cert. dented, 406 U.S. 922 (1972)

188. See id. at 568-69 (transfer ol substance, tn battle in return for cash in high Vug activity area 
provided probable cause to arrest).

189. See Vicks v. United States, 310 A.2d :47, 249 (D.C. 1973) (transfer o f money without two-way 
exchange insufficient grounds for probable cause to arrest). Gray v United States. 292 A .2d 153. 155-5'ts 
(D C. 1972) (m ete transfer o f money not grou.xd for proh-'.blc cai.se).

The Metropolitan Police Department's General Coun'.-.'s Office transmits teletype messages for dis­
semination to all officers that summarize and m ai ze decisions such as these as soon as they are tc- 
prmted. See Teletype Message No. 31-428 (Oct. 26 19811 (describing probable cause test established 
by District of Columbia Court o f Appeals in Howell v. Uniled States. ICS Daily Wash. L. Rep 2049 
(D C. Aug. 4. 1981)) (copy on file at Cteorgi/awn Law Jourr.a/). The teletype message is read at rullcall 
for Ihc week after it is issued. Id.

190. 5,-c United Stales v. PannelL 383 A.2d 1078, 1079-50 (D C. I97S| ,no probable cause to arrest 
or seize property even when Terry questioning ol suspect carrying television on street heightens office: s
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however, tell the police what additional information provides probable cause 
justifying a search or arrest. Courts have upheld arrests and seizures when the 
police saw the defendant appear to lock for something to steal before he reap­
peared carrying the suspect property,191 when the property bore distinctive 
markings o f  ownership obviously placed there by som eone other than the sus­
pect and the suspect ran when the officer approached.192 and when the police­
man offered a detailed description o f  the suspicious conduct he observed  
before arresting the suspect and the suspect obviously lied in answering the 
officer’s questions.193

These appellate decisions provide valuable guidance to police concerning 
when they m ay or may not act. Although the opinions may fall short o f  pro­
viding fool-proof formulas, they do draw sensible lines that the police can be 
expected to understand and observe, if  they are motivated to do so. Thus, 
these standards them selves prevent violations o f  fourth amendment rights, for 
they give the police a reasonably clear message o f when, despite their suspi­
cions, the law does not permit arrest. Such specific standards develop only 
through case-by-case adjudication o f fourth amendment issues.

By functioning as the primary mechanism through which the courts develop  
and articulate the limits o f  the fourth amendment itself, the exclusionary rule 
plays an indispensible role in preventing fourth amendment v io la tions.194 A l­
though this point appears obvious, critics and courts have generally over­
looked this benefit o f  the rule when balancins its advantages against its
costs.195 Yet clarifying what the police may ar.d may not do can result in enor-

suspicions); Campbell v. United Slates, 27} A.2d 252, 253, 255 (D.C. 1971) (no probable cause to arrest 
•- • ■ ' ■ ■ • ' . . .  - •  'screwdriver during brief

probable cause to copy

 ,  .     —  . —  — , — , —  t
if suspect canytng television and screwdriver, even when denies ownership of screwdriver during brief 
questioning); D iugherty v. United States, 272 A.2d 675, 676 (D.C, 1971) (no
serial and model numbeis o f  television suspect carrying on street).

191. See Nixon v. United Slates, 402 A.2d 816, 818-19 (D.C. 1979) (probable cause to arrest when 
suspect looked intently into parked car' in high crime area, reappeared later carrying box concealed in 
newspaper, and replied suspiciously 1 1  brief questioning),

192. See Edwards v. Uni.ed Slates, ’ 79 A .2d 976, 977-78 (D.C. 1977) (probable cause to arrest when 
suspect carrying property in pillow case with mark o f school in devencd area laie at night and lied w hen 
officers approached and identified themselves).

193. See Wray v. United States, 315 , \  7 J 843, 845 (D.C. 19*4) (probable cause to arrest when de- 
(oiled report of' suspicious conduct observed by officer and suspect obviously lied during Terry 
questioning).

194. The exclusionary rule contributes to the development of fourh amendment law not only in 
situations involving arrests and s e ic h e s  made without probable cause, but also in the context o f war­
rants, If an officer knows that botli the issuing magistrate and i  trial judge at a suppression hearing 
might scrutinize his affidavit, he will likely be more careful in iscertaunng and stating his grounds for 
probable cause before he acts. The exclusionary rule also discourages the magistrate-shopping that
might occur if there were no posrioility o f examination o f  an affidavit in support o f  a warrant at a later 
hearing. Further, the magistrate is likely to take more care in determining the existence o f  probable
cause if the possib-lity of later scrutuiy exists. Finallv. a challenge to the magistrate's finding o f proba­
ble cause aids in the development o f  lounh amenument law, particularly as certain constituttonabts- 
sues, such as requirements lor informants, arise most commonly when the police act with warrants. 
Admittedly, the law that the Supreme Court has fashioned in this area is not as cc terent as n might be. 
See, e.g., United Stales v. Harris, 403 U.S. 57.3, 581 (1971) (plurality opinion) ( rfidavit in support o f  
warrant sufficient when it relates unnamed informant's personal observations and prior events within
affiant’s own knowledge); Spinelli v. United States, 393 U.S. 410. 416 (1969) (affidavit in support o f  

rlviwarrant  must ind ica te  u nde r ly ing  c ircum stances  show ing in fo rm an t 's  rcl,ability an d  c i th e r  h o w  inform­
ant gathered in fo rm a t io n  o r  d e ta i l  sufficient to indicate in form ation  m ore  t l u n  mere  rum or) ;  A guilar  v. 
Texas, 378 U.S. 108, 120 (1964) (affidavit  must indicate  basis for believing in fo rm a n t  rel iab le)  See 
generally I L a F a v e , S e a r c h  AND SEIZURE, supra note 43, § 3.3

195. Professor Oaks recognizes that "|i|t is . . . imperative to cave a procedure by  which courts can
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mous benefits in protecting privacy.196 M oreover, this process ofjud icial clari­
fication can advance even when a court upholds police conduct. In Dorman v. 
U n ite d  States,'91 for example, the United States C oun o f  Appeals for the D is­
trict of Columbia Circuit spelled out in detail the considerations that indicate 
the presence or absence o f exigent circumstances sufficient to justify a warrant­
less entry o f a house lo make an arrest.198 In this influential case,199 the court 
defined exigent circumstances, although ultimately ruling that the evidence ob­
tained was adm issible.200 Thus, important guidelines can emerge even wher. a
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review alleged violalions o f  constitutional rights and articulate the meaning o f  those rights. The advan- 
u se  of the exclusionary rule—entirely apart from any direct deterrent effect— is that it provides an 
occasion for judicial review . . . ." Oaks, supra note 103, at 756. Yet when Oaks listed the means by 
which the rule might prevent fourth amendment violations, he considered only its deterrent effect in a 
literal sense, rather than its more broadly conceived preventive value. Id. at 709-19.

Similarly, the Supreme Court overlooked the interest in fourth amendment law development when it 
denied habeas corpus relief to convicts who had a full and fair hearing on founh amendment claims in 

-state coun. Slone v. Powell, 42S U.S. 465, 482 (1976). The Coun reasoned that the possibility o f  
collateral review o f an alleged founh amendment violation would have little or no deterrent effect, t d  
si 493. Balancing this assumed miniscule or nonexistent incremental deterrence against the costs o f 
allowing collateral application o f the exclusionary rule, the Coun denied habeas corpus review. Id. at 
•N4. The Coun. however, failed to consider whether collateral review of founh amendment claims was 
justifiable because such review contributes to the development o f  fourth amendment law.

Cover and Aleinikoff argue that federal habeas' corpus review permits a useful dialogue between 
federal and state courts, each o f  which brings a different perspective to criminal law issues. Cover & 
Mcinikoff. Dialectical Federalism: Habeas Carpus and the Court, 86 Y s le  L J. 1035, 1036, 1050 (1977). 
U nen the different nature o f prosecutions in each, state and federal couns are likely to develop differ­
ent perspectives on crime, law enforcement, and the founh amendment generally. Thus, fcdcrai habeas 
corpus review of slate prisoners' founh amendment claims is probably necessary to allow state and 
federal couns to apply their own strengths to common problems. In considering w hether to limit fed­
eral habeas corpus review, the Supreme C oun should have addressed this point.

To the authors’ knowledge, the Supreme Coun has never discussed this process o f law development 
through the exclusionary rule. Justice Brennan, however, alluded to it in his dissent in United States v. 
Peltier. 442 U.S. 531, 554 (1975) (Brennan. J„ with Marshall. J., dissenting) (Court’s refusal to apply 
Almcida-Santhez v. United States, 413 U.S. 266 (1973), retroactively "could stop dead in its tracks 
judicial development o f  Fourth Amendment rights”!. See generally Geller. supra note 70, at n54-56 
(discussing opportunity for judicial review provided by exclusionary rule).

I°6 Certainly, a trial court’s suppression o f  evidence often results in no written opinion and no 
appeal. Such cases, however, generally involve flagrantly unlawful police conduct. In such cases, an 
opmion is not necessary to tell the police what tliey have done wrong. Here the exclusionary sanction 
works more like a penal sanction, w hen a court applies the exclusionary rule to such flagrant miscon­
duct. each individual instance o f supprcsrion functions primarily through special deterrence. At the 
same time, the constant suppression o f such evidence serves as a general deterrent by removing from 
the police an incentive to violate the law. Moreover, when flagrant misconduct is involved, the norma­
lise principle underlying the rule—thal the government should play no pan in unlawful activity—is a 
compelling justification for the exclusionary sanction.

I°7. 435 F.2d 385 (D.C, Cir. 1970) (en banc).
IIS, h i  ,u 392-93. The court listed the following seven considerations; (I) whether the suspected 

offense is especially violent; (2) whether the police have a reasonable belief that the suspect is armed; 
i.'i whether there ate more grounds for probable cause than ihc- minimum necessary to obtain a n r -  
tint. (4) whether the officers have a strong reason to believe the suspect is on the premises; (5) whether 
tffe suspect is likely to escape unless iromplly apprehended; (6) whether the er.iry is peaceable; and 
t i whether entry is during the day rr night. Id

Similarly, courts have developed hunts for administrative searches while determining the admissibil­
ity ol evidence in a criminal case. See Michigan v. Tyler. 436 U.S. 4V9, 510 (19781 (no warrant required 
vo cnicr bumins premises and remain for reasonable tunc to investigate, additional entries necessitate 
compliance wuh warrant tequircmcnts for administrative searclicsi
( 199' S tt- e.g., United Stales v Acevedo, 627 F.2d 68, 70 (7th Cir. 1950) (u tilize*  Dorman criteria for 

determining presence o f  exigent circumstances sufficient to justify warrantless enfrv); United States v. 
kulcsar. SS6F.2d 1283. 1287 (8th Cir. 1978) (same); United Slates's CamphelL f ; I  F.2d 22. 26 (2d Cir. 
>'* M (sam#|.

2W 435 F.2d at 392-93.
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coun declines to suppress evidence.
Empirical studies that seek to rebut the efficacy o f  the rule as a deterrent 

often emphasize the substantial number o f constitutional violations, as mea­
sured by successful m otions to suppress, that occur despite the threat o f  the 
exclusionary sanction.:01 This measure, however, is fundam entally flawed. 
An increase in the number o f  successful motions to suppress is consistent with 
developm ent o f founh amendment law. It may sim ply reflect an increased 
willingness o f  the defense bar to challenge doubtful, but longstanding, police 
practices like those in Prouse. Thus, more successful motions to suppress may 
be filed at the same time that the number o f  unreasonable searches or seizures 
decreases. Moreover, as couns tighten constitutional restraints on police, more 
constitutional violations will be recognized as such, even though police will 
generally heed new fourth amendment law. Just as no problem o f  black un­
em ployment existed until slavery was abolished, so no founh am endm ent vio­
lations existed until ' he couns gave meaning to the amendment in the course 
of litigation spawned by the exclusionary rule.202

D. TH E ALTERNATIVE OF A TO RT REM EDY

While an effective tort remedy would be a much needed supplem ent to the 
exclusionary rule,203 such a remedy, even if it could be im plem ented,204 would 
be an inadequate substitute.203 This is because the exclusionary rule is essen­
tial to the developm ent o f  founh amendment law. Founh am endm ent viola­
tions sim ply generate little litigation not related to suppression o f  evidence. 
Delaware r. Prouse206 again provides a valuable exam ple o f this. Without the 
exclusionary rule, it is improbable that the Court would have determined that 
random traffic stops constitute unreasonable seizures within the fourth amend-

’01, See note 116 supra (studies o f clfcctivcness o f exclusionary rule'/.
•202. So also docs the measure o f  per capita income within a country go down as its infant mortality 

rate iv reduced.
203 The exclusionary rule has the ob*;.,u.-i ui« oack that n only ptovidcs a tcmcdy lor fouith 

amendment violations that result in the seizure ol incriminating evidence A tort remedy is therefore 
'•ceded as a supplement lo the exclusionary rule.

2"4 flie  possibility that legislatures will develop such a remedy is remote. As I’rofessor Amsterdam 
has noted:

Legislatures have not been, ate not now, and are not likely to become sensitive to the concern 
of protecting persons under investignlon by the police. Even if our growing crime rate and us 
attendant mounting hysteria should level oil', there will remain more than enough crime and 
tear o f it in American society to keep our legislatures from ihe politically suicidal undertaking 
of police conirol.

Amsterdam, supra note 88. at 378-79.
Professor Dellinger has argued that ihe unqualified language o f the fourth amendment—that 

"|t]he right o f  the people to be secure . . . against unreasonable searches and seizures, shall not be
\ k\aicd"— prohibits govrm m en. from "buy|ing| itself out o f liavmg to comply with the constitutional 
commands" simply by paying to do so through tort damages. Dellinger, Of Rights am! Remedies The
(. i r.snutuon o r  a orJ t 85 li sHV. L. R e v . 1532, 1563 (1972). This is a powcrlul argument in favor o f  
the exclusionary rule when there has been a knowing and intentional violation ol founh amendment 
m ats When government agents have acted unconstitutionally hut in good faith, however, ihc govern- 
srfer.t is less clearly buying "itself out o f  compliance w ith constitution.il restraints w hen its pays tort 
damages Nesertheless. as this article argues, in all other respects tort damages are peculiarly inappro­
priate, and the exclusionary rule peculiarly necessary, when good taith, close io ihe line, police miscon­
duct is involved.
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mem. Despite this im ponant developm ental role, critics o f  the exclusionary 
rule have suggested the alternative c f  a tort rem edy.207 Vet providing the vic­
tim o f an illegal search or seizure with redress in a separate civil action would 
not serve the purpose o f  developing fourth amendment law.2-38 

A stop on the highway may be inconvenient, 2nd even humiliating, and 
standardless stops can easily become capricious or discriminatory. But, once 
the stop is over, most people would continue on their way. because the per-

207. One danger o f  unchecked police investigatory activity is the liielifccod that searches and 
seizures will be conducted in an arbitrary and discriminators manner. By requiring that police have 
reason to single out a particular individual or premesis before they arrest or search, the probable cause 
and warrant "requirements abate this danger. Some commentators have persuasively argued that an 
additional mechanism for minimizing the dangers o f arbitrary police conduct would be to require that 
intrusive police action be undertaken pursuant to comprehensive departmental regulations. See  Am­
sterdam. supra note SS, at 417-23, 436-38 (suggesting such regulation as additional requirement o f  
founh amendment): Kaplan, supra note 131, at I05(J (suggesting that exclusion^-" rule not apply where 
•’the police department in question has taken seriously its responsibility to adhere to the fourth amend­
ment" by educating and regulating its officers), See generally  K- D w ts . D i s c r e t io n a r y  J u s t ic e  
I |9fr9). LaFave A; Remmctori, Controlling the Police: The Judge's P ile  ir. Making and Reviewing Law  
Enforcement Dectuons. 6J MICH. L. R e v . (1967).

20S. In hts dissent j i  W olfv . Colorado, 3JS U.S, 25 (1949), Justice Murphy addressed the issue o f 
alternatives to the exclusionary nile, discussing both criminal and civil actions against police officers 
who have violated a person's founh amendment nghts. Id. at 41 (Murphy. J- with Rutledge. J., dis­
senting). Justice Murphy emphasized some considerations that make a lor. action an inadequate rem­
edy the difficulty o f  obtaining punitive damages, the variations in state niles limiting damages, the 
admissibility o f the plaintiff's reputation, (he common requirement of physical harm. the difficulties in 
collecting from often "judgment-proof' officers, and the possibility that the use o f evidence seized in a 
cnmmal'trial may be si defense in a tori suit. I d  at 43-44.

There arc additional difficulties with a tort remedy not mentioned by Justice Murphy, including the 
fear o f reprisal for suits against the polic. and the likelihood of jury prejudice in favor o f officers. See 
Gcller, supra note 7Q. at 692 (suggesting that fear of reprisals prevents civil suits jgamst police): Schroe- 
der. Deterring Fourth Amendment Violations: Alternatives to the Exclusionary Rule, b9 (jEO. L.J. 1361. 
1358-89 (1981) (claimant must run risk o f reprisals from police and prosecutor in addition, juries his­
torically sympathize with police). See also Foote. Tort Remedies fo r  Police Violations o f  Individual 
Rights. 39 M i n n  L R e v , 493 (1955). On the other hand, there base been so n :  significant changes in 
the law since Justice Murphy wrote, which enhance the possibility of recovering against governmental 
entities for the to m  o f  their employees. In 1974. for example, the Federal Tort Cuim s Act (FTCA) was 
amended to [lerrnit actions against the federal government arising out o f  a federal officer's assault, 
battciy, false imprisonment, abuse o f  process, or malicious prosecution. Act o f March 16, 1974. Pub L, 
No 93-253. § 2. SS Slat. 50 (amending 28 U.S.C. § 2680(h) (1970)). See general!, Note Section IbiSOih/ 
o f the federal fo r t  Claims Act: Government Liability fo r  the A ‘eg/igent fa ilu re tc Prevent an Assault and 
h'aaery by  a fed era l Employee, 69 G eo. L.J. 803 (1981). In addition, many stzt: statutes arc available 
to persons seeking redress against state officers for constitutional violations. See Newman. Suing the 
I'.a « breakers: Proposals to Strengthen the Section I0SJ Damage R em edy/or La» Enforcers' Misconduct, 
8" Y m e  L.J. 44". 450 ti.13 (1978) (citing statutes); Schroeder. supra, at I5S6-F  The Suptcmc Court 
ha> also opened paths for recovery against officers who violate the Constitution. In Monell v. Depart­
ment of Social Services. 436 U.S. 658 (1978), the Court held that a municipality may be liable under 42 
1' S C § 1983 (19*6 U Sttpp. Ill 1979) for the torts o f  its employee! 43ti U.S. a: 690. In Owen v. Citv 
ol li,dependence. 445 U.S. &22 (1980), the C oun ruled that municipalities may cot assert ihc good fault 
ot their officers as a defense to a section 1983 claim, Id  at 950-51 ti55-56.

Nevertheless,.many obstacles block the plainulTs path to recovery o f ton damages. It has been held, 
for example, that under the FTCA an individual agent, as well as the govemiJiev-'mav utilize a defense 
ot 'good faith and reasonable belief in ihe legality o f , . . (the agent's] vondict." Norton v. United 
States, 581 F.2d 390, 397 (4th Cir.), cert, dented, 439 U.S. 1003 i|97St: cf. Boens v. Six Unknown 
Named Agents c f  the Federal Bureau of Narcotics, 456 F 2d 1339, 1541 12d Ci: 1972) (valid defense in 
aiiens action against federal officer that agent acted in good faith wuh reisocarlc belief in validity of 
arrest and scarce ■ on remand from  403 U.S. 388 (1971) Furthermore, in orcrr to recover against a 
municipality uncer section 19^3. a plaintiff" must demonstrate that t.te cc.tsutittonal infringement was 
the result or governmental policy or custom, not merely the misdeed of ar. indt' .dual officer. Monell v 
Department of Social Services, 436 U S. at 694 Thus, even ihougt there now exist potentially more
f.'.jcuse torf remedies for egregious (kiIicc misconduct, these remedies are imztercnlly- unsatisfactory 
a.temntises to th: cxcliMonary rule as a mechanism for deselopi.t: fou.-.h'ammdmcnt law.
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sonal inconvenience and intrusion are slight. Thus, damages in most ton  ac­
tions would be only nom inal. Therefore, although random traffic stops exact a 
high cumulative societal cost, and consequently dem ano fourth amendment 
protection, it is unlikely that a victim would have challenged the procedure in 
a tort action.209 M any other privacy interests that dem and fourth amendment 
protection fall in the same class.

Funner, the probability o f  recovering damages in a tort action is minimal 
when,, as in Prouse, the conduct o f  the police did not clearly violate a previ­
ously articulated legal standard. If a police officer’s conduct is not manifestly 
unlawful, he could probably shield h im self from tort Liability by asserting 
some form o f  good faith defense.210 Under Pierson /to r ,211 a good faith 
defense is available to slate officers in federal civil actions brought under 42 
U.S.C. § I<783;212 such a defense is almost certainly available to federal officers 
in federal actions under the fourth amendment itself.213 Thus, even if a ton  
remedy were effective when police conduct is flagrantly unlawful, that remedy 
would be useless to those challenging police conduct that had not previously 
been held unlawful.214

In such situations, a tort remedy would be not on ly  unavailable but also 
undesirable. Critics o f  the exclusionary rule who w ould replace it with sanc­
tions aimed directly at the offending officer often miss the point that if  such 
sanctions were viable, they would deal a far more crippling blow to law en­
forcement than does the mere exclusion o f  illegally-seized evidence.

Under the probable cause standard police should operate close to the limits 
of behavior permitted by the rourth amendment. W hen probable cause is ab­
sent, police may not, and should not, arrest or search. When probable cause 
exists, however, they not only may act,215 but generally should search or ar-

209. A contingent-tee lawyer would be unlikely io represent a client whose cons*itutional rights had 
been violated in such a situation because o f the unpredictability o f  damages. Moreover, it is doubtful 
that the same client would be willing to assume possibly high legal fees in older to bring an action.

210. A good faith defense does exist in civil actions against officials pursuant lo 42 U.S.C. § 1983 
(1976). By examining ihc application o f this defense, one author attempted t-j predict the effects o f a
good faith exception to the exclusionary rule in criminal proceeding. Hoopes. The Proposed Good 

' "" ' ' ' '........ n:pared to the § 198.’ (food  faun Defense: Problems andEatth Test f o r  lour/h Amendment Exclusion Comp 
Prospects. 20 A R IZ . L. Ruv. 916 (1978). Hoopes concluded that a good faith exception could ade­
quately ptoteci a defendant’s fourth amendment rights if problems o f  burdens o f  proof and the stan­
dard lor dctcimining what actions arc indeed in good faith were resolved. Id. at 951. Hoopes 
suggested, however, that application o f  the civil good faith defense results in an emphasis on the of­
ficer’s interpretation o f the facts and that a similar result in a criminal proceeding would lie "ineonsis- 
le.i with the overriding policy o f  the fourth amendment that the determination o f the propriety o f a 
seatch and seizure ts ideally removed from die discretion o f the officer." Id.

211. 386 U.S. 547 (1967).
212. I d  at 557; see note 210 supra.
213. In Bivens v. Six Unknown Named Agents o f Federal Bureau o f  Narcotics, 403 U.S. 388 (1971). 

the Supreme Coun held that although Congress had provided no ton  remedy for a violation of the 
founh amendment, such a violation gave nse to a cause of action for money damages. Id. at 397. On 
remand, the United States C oun o f Appeals for the Second Circuit he!J that proof o f  good faith was a 
defense to such an action. 456 F 2d 1339, 1348 (2d Cir. 1972V

214. This would also be ttue when a suit is brought against a governmental entity. See  note 208 
'supra.

2 1 S. Occasionally an arrest or search on probable cause is nevertheless held to be unreasonable, for
example, in Filer v. Smith, 96 Mich. 347, 55 N W. 999 ( 1893), the Supreme Court o f  Michigan allowed
a claim for false arrest, stating that the |>olicc had a duty to collect additional facts when further investi­
gation could quickly and c sily increase or dispel probable cause. I d  at 354-55, 55 N W, ai 100i\see  I

1 I  j
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rest.2'6 Under the threat o f  sanctions imposed d :r:ctly on the individual o f­
ficer. however, officers may forbear from acting, even when they think they 
have the right, for fear that those who review iheir actions will disagree. This 
additional deterrence at the margin is an unnecessary social cost.

Thus, not only is civil litigation for damages often impractical, it is also an 
undesirable device for articulating and clarifying fourth amendment rights. If 
civil litigation were a victim’s only recourse, the spot check issue in Prouse, for 
example, would almost certainly remain unresolved. Because W illiam Prouse 
challenged this practice, albeit for the selfish motive o f avoiding a conviction  
for drug possession, society has benefited; the decision in Prouse has likely 
averted countless, invasions o f  constitutional rights on our highways.217 In 
contrast to civil remedies, the exclusionary rule exacts a peculiarly appropriate 
price for conduct that exceeds constitutional limits: it deprives the government 
of the precise evidence that would have been unavailable had its agents 
respected those limits.218 Further, it provides police departments with an in-

L a F a v e ,  S e a r c h  a n d  S e i z u r e , supra note 43, § 3.2(d). at 467-68 (discussing Filer r  Smith). More 
recent fourth amendment decisions seem to have ignored this holding.

There are a few other scattered decisions ruling certain kinds o f  searches unreasonable despite proba­
ble cause to conduct them. One court, for example, has ruled that surgery to remove evidence o f a 
crime is illegal unless consent is obtained. Adams v. State, 260 Ind. 6t>3. 668, 299 N.E.2d 834, S38
(1973), cert, dented, 415 U.S. 935 (1974). Other courts balance the competing interests to determine if 
surgery may be compelled. See United Slates v. Crowder, M3 F.2d 312. 316 (D.C. Cir. 1976) (en banc) 
(surgerv to remove bullet allowed when no danger to defendant), cert, denied. 429 U.S. 1062 (1977); 
Allison v. State, 129 Ga. App. 364, 365, 199 'i,E.2d 587, 588-89 il973), cert, dented. 414 U.S. 1145
(1974). See also Schmerbcr v. California, 384 U.S. 757, 770 (1966) (removal o f blood allowed while 
defendant unconscious because delay would a'low destruction o f evidence), Occasionally, state courts 
have ruled unconstitutional particularly intrusive searches o f  homes in pursuit o f  evidence o f  minor 
crimes. See McMahon's Administrator v. Dritfan, 242 Ky. 785. 787-79, 47 S.W.2d 7 |6 , 718-19 (1932) 
(forcible, malicious search unreasonable); Buckley v. Beaulieu 104 Me. 56, 60-61, 71 A. 70, 72 (I90S) 
(destruction o f interior walls during search c f  home unreasonable

216. When one is requited, and there are ro  exigent circumstances, a warrant must be secured before 
acting.

217. See  notes 166-72 supra and accom pinying text (discussing police reactions to Prouse).
2IS. Viewing the exclusionary rule from a diffcren, '-rspecsivc, cntics o f  the rule have pointed out 

that the sanction is peculiarly inappropriate, for it is geared neither to the gravity o f the police miscon­
duct nor to the seriousness o f the crime wrh which the defendant ts charged. This has led some com ­
mentators to suggest that the rule should apply only to “substa.dia. violations.'' See M onet. C o d e  o f  
I’re  A r r a i g n m e n t  P r o c e d u r e  § 290.214) (Proposes ‘facial Draft, I97S); T ask F o r c e  R e p o r t . 
supra note 31, at 55 (any remedy for violation o f  constttui anal rigllit should be proportional to magni­
tude of violation). .Simi'arlv, others have suggested that it be hinted lo “less senous' crimes. See 
Kaplan, supra note 131, at 1046 (discussing modification to rule (hat would preclude its application irt 
most senous cases—treason, espionage, murder, armed robbery, ami kidnapping). Sul see Allcn..rr//?/yz 
note 64, at 36 (disproportion exists between misbehavior and temedy; nevertheless, limitation to less 
serious crimes gives iwlicc license to proceed in some areas w.thou legal restraint). Justice Rehnquist 
bated his proposal that even if the exclusionary rule is to be retained in the federal courts it should not 
apply to the states on the fact that state crimes tend to be the most serious ones. California v. Minjares. 
443 U.S. 9 |6 . 927 (1979) (Rehnquist, J., with Burger, C.J., dissenting from denial o f stay). Still others 
have suggcsied that in deciding the fourth amendment issue the seriousness o f the suspected crime 
should be weighed in the balance. Banett, Personal Rights, Proper! Rights, and the Fourth Amendment, 
•°b0 Sup. Ct. Rev. 46, 63.

It is also true that application o f the exclusionary rule does not always put the government in pre­
cisely the position it would have been if its agent liad stayed within constitutional bounds, for som e­
times th: police could have developed probable cause had they pursued their investigation lawfully. 
Nevertheless, when further avenues o f  investigation are open to (he police, the exclusionary rule simply 
encourages thejsolicc to pursue them. In such cases, its costs to Irw enforcement should be minimal. 
^Hen an investigation can only be pursued by trampling on constuutional rights, the exclusionary rule 
merely imposes on law enforcemcn' the costs that the Constitution itself imposes.
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centivc io teach officers those limits, and to demand conform ity to them. At 
the same time, the threat o f  the exclusionary sanction will not deter the indi­
vidual policeman from acting when he minks his actions are lawful.

E. SUMMARY

In light o f  recent Supreme Court decisions, the exclusionary rule is now pre­
mised on deterrence o f  police misconduct. Both courts and critics, however, 
have focused little attention on the precise quantum o f  deterrence necessary to 
justify the continued existence o f  the rule. The probable cause standard o f  the 
founh amendment offers an appropriate measure o f how  effectively the exclu­
sionary rule need deter to justify its continued existence as a purely prophylac­
tic measure.

The exclusionary rule operates as a special deterrent, and as a general deter­
rent. The rule also operates in a more com plex way to deter fou n h  amend­
ment violations. Its very existence forcefully conveys to the police the 
importance that society attaches to the constitutional constraints that govern 
their actons. The threat that it w ill be applied when constitutional violations 
occur induces police departments to instruct their officers in fourth amendment 
law, and to train them to abide by that law. At the sam e time, exclusionary 
rule litigation provides the primary opportunity for the courts to announce 
what the fourth amendment requires, and to develop guidelines for the police 
to meet those requirements. A court’s statement o f what is lawful and what is 
unlawful conduct carries its own moral force,219 and is backed by the threat of 
the exclusionary sanction. Police department responses to Delaware v. Prouse 
demonstrate both the success o f  the exclusionary rule as a system ic deterrent 
and the contribution o f  the rule to the developm ent o f  fourth am endm ent law.

Finally, the exclusionary rule not only effectively deters police misconduct 
but also provides the best device for enforcing the fourth amendment. Exclu­
sive reliance on the alternative o f  a tort remedy would derail the development 
of fourth amendment lav.', If it succeeded as a deterrent to illegal police prac­
tices, it would also deter legal police.conduct that is close lo the line o f  illegal­
ity to a far greater extent than does the exclusionary rule. Thus, as measured 
against the standards o f  the fourth amendment itself, the exclusionary rule re­
mains an essential mechanism for deterring illegal police conduct. As this arti­
cle will argue, a good faith exception would subvert this important function.

IV . T h e  G o o d  F a i t h  E x c e p t i o n  T o  T h e  E x c l u s i o n a r y  R u l e :  
E x a m i n a t i o n  o f  U n it e d  S t a t e s  t, W i l l i a m s

A n

As our review o f the exclusionary rule’s evolution has indicated, the domi­
nant rationale for the application o f  the rule is now deterrence o f  illegal police 
conduct. Nevertheless, judges and commentators continue to quarrel over 
whether the exclusionary rule does in fact deter, and whether this deterrence 

justifies the consequent costs o f  excluded evidence and freed crim inals.220

219, Seegenerally F. Z i m r i n g  & G. HaWKINS, supra no ie  138 (m oral  f o r «  o f  law  as de terrent  to tu 
violat ion).

220. See generally note 103 supra (citing c o m m e n ta ry  on  de te r ren t  e r e c t  o f  ex c lu s io n a ry  rule).
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Recently, the exclusionary rule has corae under attack as providing a rem- 
edv that is often excessive in proportion to the magnitude o f the founh am end­
ment violation.2- 1 In its August, i9 S 1 report, the Attorney General's Task 
Force on Violent Crime found that “[t]he fundamental and legitimate purpose 
of the exclusionary rule— to deter illegal police conduct and promote respect 
for the rule o f  law  . . .— has been eroded by the action o f the couns barring 
evidence o f the truth, however important, if  there is any investigative error, 
however unintended or trivial.”" 2 Because “the rule necessarily fails in its 
deterrent purpose” when applied to the “good faith” efforts o f  police officers to 
comply with the law, the Task Force recom m ended that the Attorney General 
support a good faith exception.223

In support o f  its recommendation, the Task Force cited only the deterrence 
rationale expressed in Mapp and the Fifth Circuit’s en banc decision in United 
States v. Williams.224 Moreover, the Task Force did not qualify its recom m en­
dation in any way to indicate possible shortcomings o f  the good faith excep­
tion, “either conceptually or as the Fifth Circuit applied it. Because a good  
faith exception may very well negate the most important advantages o f  the 
exclusionary rule, these weaknesses must be recognized and addressed. Using  
the Williams decision as an example o f  the good faith exception in theory and 
in practice, this section questions the exception’s underlying premise, criticizes 
boih its substantive content and its procedural application, and doubts the Wil­
liams court’s precedential support for its adoption. After discussing the excep­
tion at length in the Williams context, the section focuses on the jurisprudential 
problems that are inherent in a good faith exception both theoretically and as 
the Williams court formulated it.

A. TH E DECISION IN W IL L IA M S

In June, 197<i, Special Agent Paul M arkonni o f  the Drug Enforcement A d ­
ministration (D E A ) arrested Jo Ann W illiam s in Toledo. O hio, for possession  
of heroin in violation o f  the Controlled Substances Act.225 In March o f  the 
follow.ng year, after the district court denied her motion to suppress the her-

221. See generally Posner. supra nole 44. .it 7; T a s k  F o r c e  R e p o r t , supra nv.e 31. at 55-56.
222. T a s k  F o r c e  R e p o r t ,  p p r a  note 31, at 55. If this passage implies that the courts have become 

increasingly expansive in their application of the exclusionary rule, in comparison wuh years past, it is 
plainly misleading. Compare Silverthome Lumber Co. v. United Stales. 251 U.S, 385. 392 (1920) 
(Court held invalid grand jury subpoenas based on illegally-seized evidence) an d  r.'te 53 sup/a  (dis­
cussing broad reach o f  exclusionary rule in early cases) wuh United States v. Caland.a, 414 U.S. 338. 
354 (1974) iCourt unhcld grand jury questions based on evidence obtained liom  unlawful search and 
seizure).

223. td .  at 55-56.
224. Id. at 55 (citing Mapp v. Ohio, 367 U.S. 643, 656 (1961); United States v. Williams, 62.2 F 2d 

*30 (5th Cir. I980i 'en banc), cert, denied. 449 U.S. 1127 (1981)).banc),
225. United Slates v, Williams, 622 F 2d 830. 833 (5th Cir. 

1127 (1981).
980) (cn banc), cert denied. 449 U.S.

21 U.S.C. § S4 ! ia )( |)  (1976), the provision W illiams allegedly violated, provides;
(a) Except .vs authorized by this subchaptcr. it shall be unlaw ful for any person knowingly 

or intentionally —
(I) to manufacture, distribute, or dispense, or possess with intent to manufacture, dis­

tribute. or disr^nse, a controlled substance . . . .
Id

_r .v.Cy*- - - -  '  E , -Js-.s
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oin, W illiams pleaded guilty and was sentenced io three years imprison­
ment.226 Subsequently, she appealed the denial o f her suppression motion227 
and was released on bond pending appeal.228 As a ccudition o f  her release, 
the court imposed travel restrictions that required W illiams to remain in 
Ohio.229

In September, 1977, Agent Markonni, while on temporary assignm ent at A t­
lanta International Airport, recognized W illiam s as she disembarked from a 
nonstop flight from Los A ngeles.230 Markonni was aware o f the travel restric­
tions on W illiam s’ appeal bond.231 He also knew that her Ohio conviction was 
based or heroin that she had obtained in Los A nseles.232 A ctins on the basis
o f this information, he approached her, identified him self, and asked her for 
identification and her airline ticket.233 The ticket show ed that W illiam s was
bound for Lexington, Kentucky.234 When Markonni asked her if  she had per­
mission tc travel outside Ohio, W illiams responded. "No, this is the first 
time.’’235 When M arkonni asked her why she was going to Lexington, she 
replied that she now lived there.236 Marjtonni then arrested her for violating 
the travel restriction on her appeal bond and ordered other agents to search 
her incident to the arrest.237 The search uncovered a packet o f  heroin in her 
coat pocket.238 Markonni then arrested W illiams again— this tim e for violat­
ing the Controlled Substances Act, the same offense he had arrested her for 
fifteen months earlier in T oledo.239

226. 622 F.2d at 833.
227. Id.
228. Id. Such release is authorized by 18 U.S.C. § 3M 8 (1976), which provides in pan:

A person , . , (2) who has been convicted o f an olfensc and . , , has filed an appeal . shall 
be treated in accordance with the provisions of section 3146 unless the coun or judge has 
reason to believe that no one or more conditions o f  release will reasonably assure that the 
person will not lice or pose a danger to any other person or to the community.

Id.
229. 622 F.2d at 833. The impositon o f travel restrictions as a condition of release pending appeal is 

authorized by 18 U.S.C. § 2146(a)(2) (1976), which provides:

(a) Any person charged with an olfcnse, other than an olfense punishable by death, shall, at 
his appearance before a judicial olftcer. be ordered released pending trial on his personal 
recognizance or upon the execution of an unsecured appearance bond in an amount Specified 
by the judicial officer, unless the officer determines, in the exercise o f  his discretion, that such 
a rch.ise will not reasonably assure the appearance o f  the person as teipiiicd. When such a 
determination is made, the judicial officer shall, cither in lieu o f or in addition to the above 
methods o f release, impose the (irst o f the following conditions o f  release which will tea ion- 
ably assure the appearance o f lie person for trial or. if no single condition gives that assur­
ance, any combination of the following conditions:

(2) place restrictions on the 'tuvel, association, or place o f abode of the person during the 
period o f  release . . . .

230. 622 F.2d at 834.
231. Id  

h i  at 834 n.8.232.
233. Id  at 834.
234. 1,1
235. Id.
236. Id.
237. Id.
238. Id
739 Id. The next day, Markonni obtained a search warrant for Williams' luggage based both on the

(r
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In Novem ber, 1977, W illiam s was indicted.240 At a pretrial hearing, she 
arsued that Markonni had no authority lo arrest her for violating bond restric­
tions,241 and moved to suppress all evidence o f  the heroin.242 T he district 
court agreed and suppressed the evidence;243 the government appealed.244

On appeal before a panel o f  the United States C oun o f  Appeals for the Fifth 
Circuit, the government contended that Agent M arkonni’s arrest o f  W illiams 
was lawful on two theories.245 First, it argued that Markonni had probable 
c a u ic  to arrest W illiams for bail jum ping.246 The panel rejected this argument, 
holding that bail jumping must involve a willful failure to appear in coun , and 
that Markonni had no reason to believe that W illiams had missed a court ap-

heroin found in her coal and Markonn.'s past experience with her. Id. ai S34-55. The ensuing search 
of her luggage revealed more heroin. Id. at S35.

240. The indictment contained two counts: one based on the heroin found on her person; the other 
based on the heroin found in her luggage. Id.

241. Id
242. Id  She also contended that the hetoin recovered from her luggage was inadmissible as the fruit 

of the initial unlawful search o f her coat. Id
243. Id
244 United Slates v Williams, 594 F.2d 86, 97-98 (5th Cir. 1979), rev'd, 622 F 2d 830 (5th Cir. 1980) 

(en banc), cert, dented. 449 U.S. 1127 (1981).
245. 594 F.2d at 90. A discussion o f the considerations relevant to the determination o f  the initial 

question before the Williams court is necessary to an understanding o f the court s good faith inquiry. 
The validity o f  Williams' arrest turns on the interplay of three statutes: 21 U.S.C. § 878(3) (1976), 
v,hu h defines the authority o f DEA agents to arrest without a warrant: the Uaii Reform Act. 18 U.S.C. 
§§ 3141-3152 (1976), which establishes the framework for release on bail; and IS U.S.C. §401(3)
(1976), which defines the power o f  a court to punish for contempt.

Under 21 U.S.C. § 878(3), Markonni could law fully arrest Williams if  she w as committing an offense 
against the United States in his presencr or if he had probable cause to -..-iiese she had committed or 
was commuting a felony. Hete. it was undisputed that Williams was violating a condition o f  her re­
lease on bond when she traveled outside Ohio without the court's permis< ion, and that Markonni knew 
with certainty about the travel restrictions. The issue, therefore, was whether Williams' conduct consti- 
luted either an offense against the United Slates or a felony. Neither the Hail Reform Act nor 18 U.S.C, 
§ 401(3), however, provide a ready answer to this question. Although 18 U.S.C. § 3146 explicitly gives 
the court powct to impose conditions of release, including travel restrictions, it does not expressly estab­
lish criminal sanctions for violations o f imposed conditions. The only express criminal penalty set out 
m ihe statute is for "bail jumping," an offense defined as the willful failuic to appear in court as 
cidcicd. 18 U.S.C. § 3150 (1976). Williams, however, had not missed any corns appearances, and 
Markor.m had no reason to believe thal she had. Nevertheless. Willis ms w as susceptible to arrest. 
Under IK U.S.C. § 3146(2), ihe judge who imposed the travel restriction is authorized lo issue an arrest 
'Mirant upon violation of this condition. In (his case, however, no such warrant was issued.

Another possible ground lot arrest was thal. by violating her travel tesiiictions. Williams was subject 
m ihe penalties ot criminal contempt because the flail Reform Act docs nut interfere with the court’s 
l"wct to punish for contempt. 18 U.S.C. § 3151 (1976), Whether Williams’ violation o f  her travel 
ic ’.nctions ueccssarilv constituted contempt under 18 U.S C. § 401(3), however, is an open question. A 
liier.ll leading o f  section 401(3) suggests tli.it disobedience of a court older constitutes contempt, pun­
ishable by tine or imprisonment, dee United Stales v. Williams, 622 F Id at S36. It is arguable, how- 
ever, that a coun may use its discretion when Jealiug with a violation of a bond condition and should 
declare contempt of coun only in extreme cases. S e t  United Stale; v. Williams. >94 F.2d at 93. Mote- 
o'er, even if the violation constituted contempt, it is unccnam whether an arrest may be made without 
A t conn’s first issuing a warrant. Because contempt is a violation against the coun, the reasoning 
»ould go. only a court should be authorized to inmate the process leading to passible sanctions If tne 
•van dcicrmincs that it is appropnale lo issue a warrant, a UFA agent would then be authoriz'd l;> 
irrcst See 5')4 F 2d at 92-93 (courts, not UFA agents, are vested with power to punish bond violations; 
Iff.A agents have no implied arrest power uinier §401(3)). In sum. determining the lawfulness ol 
'•taikimm s arrest involves difficult questions of the scope of the Bail Reform Act and 18 U.S.C, 
c 4, 11(3) Only it Williams' conduct can be interpreted as a criminal violation of the Bail Reform Act or 
iiiirunal contempt under 18 U.S.C. §401(3), and thus, be considered an offense against the United 
S.aici or a telony under 21 U.S.C. § 878(3), can Markonm's arrest o f  Williams be lawful.

,  - 46 - 594*F.2u at 90
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pearance.247 Second, the government argued that although Markonni may 
have characterized his action as an arrest for bail jumping, it was grounded on 
his know ledge that W illiam s was violating a condition, o f her release and thus 
should be construed as an arrest for that violation, which the government 
maintained constituted a criminal offense.24S The panel rejected this conten­
tion as well, holding that a violation o f  a bond condition "is not a criminal 
offense . . .  but merely sets the judicial machinery in motion and empowers a 
court, not a DEA agent, to determine whether punitive action is warranted.”249 
The panel concluded that although Markonni "had reason to believe defend­
ant W illiam s was violating the conditions o f  her bond, he did not have proba­
ble cause to believe a criminal offense had been or was being committed

_ _ "2io -phc panel, therefore, affirmed the district court's order suppressing 
the heroin.251

Dissenting from the panel's decision, Judge Charles Clark argued that the 
exclusionary rule should not bar the fruits o f  W illiam s’ arrest. He based his 
reasoning on two premises: . .

The purpose o f  the exclusionary rule is to take aw ay any temptation 
o f  law enforcement officials to knowingly violate the rights o f  citizens 
by denying to the public proof o f criminal conduct disclosed by such 
wrongful police activity . . . .  In order for the exclusionary rule to 
s c  vc its deterrent purpose, the officer must act in a way he either 
knew or should have known was wrongful.252

Thus, in Judge Clark’s view, Markonni did only what "any reasonable, practi­
cal officer would have considered the law required him  to do,"253 and there­
fore, suppression o f the evidence wouid not have the appropriate deterrent 
effect.254

247. Id at 91-92.
’ •IK. U .  at 94,
249. The coun held that a violation o f  a liond condition is not a criminal olTense under section 

3146(c), hi at 93.
250. Id at 95.
251. Id. The panel also suppressed the heroin v:i/.ed pursuant lo t i e  warrant from Williams' suit­

case as fruit o f  the illegal arrest. Id. at 95-96.
252. Id. at 97 (Clark J„ dissentine)
253. Id.
254 Id. Although Judge Clark disagreed with the majority's holdi.ee that the evidence should have 

ecu suppressed, lie did ajree that Williams' arresi was "legalls wrong.” Id. In fact. Judge Clark 
ingested that Markonni might be civilly liable lor his actions. “If this w“cre a "lit for false arrest," lie

tee
suggested that Markonni might 
wrote, "I would have no difficulty in concurring in the majority's impeccable reasoning " Id. Like 
other opponents o f the exclusionary rule who have sought to nuke iu  elimination more palatable by 
suggesting that an clfective tort remedy should replace it, Clark never explained why he would impose 
tort liability for a good faith fourth amendment violation when he w cjld  not apply the exclusionarytort liability for a good faith founh amendment violation when he weald not apply 
rule to the fruits o f the same violation. If, as Clark contended, Markcr.ni did only what a reasonable, 
practical police olficet would do. it would be unfair io hold him civilly liable.

In addition to this equitable and logical inconsistency, imposing civil'liability rrA es little sense from 
a practical standpoint. It would have a much greater negative elfrct on police activity than applying the 
exclusionary rule. See notes 203-19 supra and accompanyinc text (disoassir.e alternative ion remedy). 
If, as Judge Clark argues,.suppressing evidence "may have ihc deleterious cifcct o f making the officer 

'on the line overcautious to a a  in a situation where proper and reasonable instinct tells him that Ihe 
activity he observes is criminal." 594 F 2d at 97-9S. the prospect of personal liability from a tort action 
would have an even grbatcr inhibitor effect on police officers and consequently exacerbate the problem 
Judge Clark perceives. See text accompanying rioter. 215-16 svp-a (discussing inhibitivc elfect o f  tort 
liability).
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The fifth  Circuit, on us own motion, granted rehearing en banc.-55 A l- 
•'•vuch the aovernment had argued before the panel only that the arrest and  
"Jatcli \vere~lawful. it filed a supplem ental brief urging the en banc court to 
Jo-M an e.xceotion to the exclusionary rule along the lines suggested in Judge 

Clark's dissent.256 In an extraordinary disposition o f the case, the en banc 
court simultaneously issued two separate opinions, each o f  which “com - 
nu:id[cdj a majority o f  the co u n ,” and reversed the decision o f  the district 
court for "reasons assigned in these alternate resolutions."157 Two special con ­
currences were filed, but none o f  the judges dissented; all twenty-four judges 
joined one o f the two majority opinions, and five judges joined  both.-58 

The first en banc majority opinion dealt solely with the lawfulness o f  Agent 
Markonni’s conduct. In this opinion, the court "reversed the district court and 
held: first, that a violation o f  a condition o f  release is criminal contempt; and 
vccond. that because criminal contempt is an offense against the United Slates, 
Markonni tad authority to arrest W illiams for that offense when she com m it­
ted it in his presence.259 On the basis o f  this reasoning, a sixteen-judge major- 

concluded that the heroin should not have been suppressed because Agent 
Markonni did not violate the fourth am endm ent.760

The thirteen-judge second majority261 considered the determination o f  the 
.rresl's validity unnecessary to the suppression question: "evidence is not to 

suppressed "under the exclusionary rule where it is discovered by officers in 
the course o f actions that are taken in good faith and in the reasonable, though

2:5 5^4 F.Cd 98 (5th Cir. 1979).
S ir  Supplemental Brief for Appellant on Rehearing En Banc 5-6, United States v. W illiams,

1 : j  830 i<th c ir . 19110).
:•* 6 : :  F.:d at 833.
25< U  at S33, 840. S47, 848. Two judges who joined in the second majority opinion concuircd  

t-r.Tjlls 10 explain that the approach o f  that opinion was correct because it disposed o f the case with- 
icJrcsMiic the constitutional question, hi. at 847-48 (Hill. J„ with Fay. J.. concurring specially), 

-tressed that it was proper to decide whether the fruits o f  the arrest were admissible under the 
faith ctception to the exclusionary rule, and thus avoid the constitutional issue whether the search 

■n\ -atid. IJ  at 847.
Ter. o f the elesen judi.es who joined the first, but not the second, majority opinion also concurred

* f.w l.'s. U  at 84S (Rubin, J., with Godbold. Kraviich, Frank M. Johnson. Jr., Polite. Hatchett, An-
Randall, Tate & Thomas A, Clark. J J.. concurring specially). Noting that none of the twenty-

• -■ judges expressed ar y doubt thal Williams' arrest was lawful, these judges contended that no alter- 
•- >: ground for a dect ion was necessary, and therefore judicial self-restraint was required, id. They 
r>r-r-'cd recrct that th, case had been "utilized as a vehicle to disseminate a doctnn: unnecessary to

-r .t'i.m “ hi. at 4JI. The concurrence also questioned the second majority's premise that deter- 
■ i> the exclusive purpose behind the exclusionary rule. /J. at 849-50. Although the judges who 

t i  the second special concurrence look issue wuh both the propriety o f  the second majority opinion 
-  it- premise concern.ng the purpose o f  the exclusionary role, they did not address the "merit or lack 
.-rrit" of ihc good faith exception, id. at 851. The concurrence did state, however, that the an- 

-err.cnt of the c ,-c l faith exception created "a host o f interpretive problems" that warrant debate 
- 1 : >50 n 4

>-- t (  Henderson was lint only judge who joined the first majority opinion, but who did not also join 
-  the second majority or the special concurrence.

-' • /,/ .11 836-39 tfirst majority opinion). The first majority reasoned that Williams' willful breach 
bond (csinaion cr,nsiuuicd contempt under 18 U.S.C. § 401(3). 622 F 2d at 836. Although 

s*. s. r.r.i uas not actliotized lo punish this violation pursuant to section 401(3), which only empowers 
! ' f  ~'1' 'f1'  “n l ln''tority held that Markonni could arrest Williams under 21 U S.C § 878(3) for 

-,'r.duct, which 11 deenud 10 have t>ccn an oirense against the United States. 622 F.2d at 839.
• ••' U

Subsequent references i t  Williams or the Williams court 111 this article arc to tr.is second major- 
• • ”tcn and tr.e thirteen judges who supjiorted it.
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mistaken, belief that they are authorized."262 Thus, in adopting this good faith 
exception to the exclusionary rule, the second majority also concluded that the 
heroin should not have been suppressed, but for a different reason. The sec­
ond majority decided that although Agent Markonni may have violated Wil­
liams’ fourth amendment rights, he acted reasonably and in good faith. Thus, 
despite any government illegality, the cou n  concluded that the evidence 
should be admitted at trial against Williams.

The Williams opinion reflects the shortcomings o f  bcth the good faith excep­
tion itse lf and the Fifth Circuit’s attempt to apply it. This article next exam­
ines these two problems, beginning with the flaws In the Williams court’s 
application o f  the exception. These flaws stem primarily from the court s fail­
ure to’ apply its own test properly, but they are symptomatic o f  the difficulties 
that are inherent in the good faith exception «.o the exclusionary rule formu­
lated bv the Williams court.

B. TH E COURT S APPLICATION O F THE EXCEPTION

The initial problem with Williams is that the first majority's determination 
that Agent M arkonni’s arrest o f  W illiams was lawful renders the alternate res­
olution by the second majority superfluous.263 The difficulty here is not simply 
that cither decision can be seen as dictum,264 Rather, because the first opinion  
held that the arrest was lawful, the good faith, reasonable “misconduct" upon 
which the second majority based its holding never in fact occurred. With the 
precise nature o f the "miscond'i' <" undefined, it is im possible to determine 
whether a fourth amendment violation actually occurred, or even whether the 
mistake was reasonable and m ade in good faith.

The problem with such a notion is clear from the good faith approach itself: 
when a criminal defendant challenges police conduct by a motion to suppress, 
the court’s application o f  the cxciusionary rule must turn on whether the officer 
acted reasonably and in the good faith belief his actions were lawful. Thus, 
tlic good faith inquiry is dispositive o f the suppression decision. A  court ap­
plying this approach need only inquire into the reasonableness and good faith 
o f the officer’s action; like the Williams court, it need not determine conclu­
sively whether these actions violated the defendant’s fourth amendment rights.

The second difficulty with the Williams court's application o f  the good faith

202. hi. .ii 840 (second majority opinion).
263. This view was expressed in Judge Rubin's special concurrence and was supported by 10 o f  the

Fifth Circuit's 24 then active circuit judges. 622 F.2d at S48 (Rubin. J . with Godbold. Kravjich. Frank
M. Johnson. Jr., Politz, Hatchett. Anderson. Randall, Taic & Thomas A. Clark, IS.. concurring spe­
cially). A divergent view, however was taken by Judge Hill, who argued in a scpatatc .special concur­
rence that the second majontv's approach was sensible because it allowed the court lo address the
admissibility o f evidence without considering constitutional oucstions. i d  at 847 (H ill. J., with Fay’, J.,
concurring specially). Now that the Fifth Circuit has been divided into two separate courts, the Fifth
and Eleventh Circuits, the status o f Williams may be uncertain.

264, In United States v. Fitnlinms. 633 F.2d 416 (Slh Cir. 1980), a thrcc-judge panel o f the Fifth
Circuit described ihe second majority opinion in Williams as "dicta on limited good faith exception to

,(thc| cxclusionaiy rule." h i  at 420 The Ftuharris court was discussing possible justifications for a
warrantless search of defendants' ranch, and mentioned Williams in a "Sec also" citation svilh the
3bove parenthetical description. The Fnsharris opinion was written by Judge Henderson, who con­
curred in the ftrat Williams majority opinion. The other panel members were Judge 'Rubin, who con­
curred in the first Williams opinion and also wrote the special concurier.ce attacking the second
majority opinion, and Judge Rcavley. who concuned in ihe second Williams majority opinion.
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e x c e p t io n  is related to the first. Because ‘‘[njeither Markormi's good faith nor 
[ th e  arrest's] reasonableness” was challenged,265 the Williams co u n  did not 
c o n d u c t  an analysis o f  M arkonni’s conduct. Obviously, the first majority's 
opinion made a remand for findings on M arkonni’s good faith and reasonable­
ness unnecessary.266 Nevertheless, the rationale o f  the good faith exception to 
the exclusionary rule requires that the second majority have made such find­
ings. The Fifth Circuit’s failure to consider Markonni's good faith and reason­
ableness deprived W illiams o f  any opportunity to challenge his conduct. 
Williams, o f  course, had no reason to question M arkonni’s good faith or rea­
sonableness because under then-existing Jaw her burden was only to convince 
the court that Markonni had violated her constitutional rights.

Because the court never exam ined M arkonni’s actions one can only imagine 
what type o f  analysis the good faith exception mandates, or what kind o f  evi­
dence W illiams’ defense counsel would have offered to challenge the applica­
tion o f the exception in this case. The good faith analysis is not difficult to 
hvpothesize. The terms "reasonableness” and “good faith” suggest relatively 
straightforward standards: the former connotes an objective test; the latter, a 
subjective standard.267 Nevertheless, an objective 3nd subjective analysis o f  
Markonni’s actions in this case, when viewed in light o f  the evidence W illiam s’ 
counsel could have introduced, points to the conclusion that his “misconduct" 
would not fall within a good faith exception.

Although the court tailed lo define clearly the nature o f  M arkonni’s m iscon­
duct, it did hint that his mistake was in believing thal W illiams’ violation o f  
her travel restriction constituted an offense against the United States.268 If this 
had been M arkonni’s mistake, it would certainly have been an understandable 
one. As the Williams court pointed out. no court before the panel decision had 
confronted the question whether such a violation is an offense against the 
United Slates.269 Thus, because o f  this uncertainty o f the state o f  the law and 
because Markonni had authority to arrest for an offense against the United  
States.270 his actions would have fallen within the scope o f  the good faith 
exception.

The record, however, which the Williams court conveniently ignored, indi­
cates that M arkonni’s actual mistake had nothing to do with whether a bond 
violation constitutes an offense against the United States. .Markonni’s testi­
mony at the suppression hearing demonstrates that the mistake he actually 
made was in thinking that W illiams, by violating a condition o f  her release, 
had committed the felony o f bail jum ping, an infraction punishable under 18 
U.S.C. § 3150.271 The testimony is revealing:

265. 622 F.2d ai S47 (second majority opinion).
266. The first majority found that "the arrest . was legal, the search . . proper and the heroin 

was lawfully Prized." i d  at 83*> (first majority opimonl. Because (his opinion held the conduct
lawful, there would he nothing to decide on remand,

-fit, This is not to say, however, that the tests will be easy to administer. S tf  text accompanying 
notes .)7u-86 infra (discussing problems in administering H'd/idms good faith exception)

268. 622 F.2d at 8-46 (second majority opinion).
269. td

.:* o . Id. ’ "
2*1. 18 U.S.C, § 3150 (1976); see nute 2*15 xupra (discussing statute).
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27,'. Rccoii! at 25-26, United States v. Williams. Cr. 77-305A (N .D . G i. 197"),
27J. 622 F 2d at 841 n.4a.
274. 18 U.S.C. § 3150 (1976) provides in part:

Whoever, having been released pursuant to this chapter, willfully faCs to appear before any 
court or judicial olficcr as required . , , shall, (I) if he was releasee in connection with a 
charge o f  felony, or while awaiting sentence or pending appeal . after conviction . . . !>e 
fined not more than 55,000 or imprisoned not more than live sears, o : both

U
275 See  United States v. Bright, 541 F.2d 471, 474 (5lh Cir. 1976) (essen.-e o f  crime of bail jumping 

is willful failure Its appear before court as ordered), cert, dented, 430 U S. 435 (1977), United States v. 
Lacan. 505 F 2d 35. 37 (5th Cir. 1974) (same).

276. 594 F.2d at 91.

Q. You had not observed Jo Ann W illiams in your presence com­
mit any act which constituted a felony, did you?
A . I w o u l d  h a v e  t o  s a y  I d i d .
Q. And what was that, sir?
A. W ell, because bail jum ping and violating her bond restriction, as 
I understand it, is a felony, and everyone who is placed on bond is 
warned that violating bond restrictions or jum ping bond is a felony j
punishable by up to five years in prison or up to a five thousand 
dollar fine. i
Q. So it would be accurate for me to say then. sir. that at the time 
that you arrested Jo Ann W illiams on September IS, 1977, at the r
Atlanta Airport, you observed a felony which you felt was the jum p­
ing o f  bail, is that correct, sir?
A. By being in violation o f  her bond restrictions.**2

Such a mistake about the reach o f  section 3150 can hardly be considered 
“grounded in an objective reasonableness."273 Section 3150 unambiguously 
applies only to willful failures to appear in court as ordered.274 The Fifth Cir­
cuit traditionally has interpreted the statute as the plain language requires,273 
and the panel followed precedent when it addressed this issue.276 Markonni 
had no reason to be unsure about the state o f  this area o f the law. The lan­
guage was plain, and the interpretation o f  the statute had been consistent. In 
fact, when the government reargued the case before the en banc court, it 
dropped the argument it had made to the panel that M arkonni’s arrest o f  Wil- 
liams was justified under section 3150. Thus, M arkonni’s mistake was not ob- §
jectively reasonable.

Further, if  Markonni was unclear about the statute's meaning, it was unrea­
sonable for him to fail to learn the scope o f  section 3150. If Markonni antici­
pated confronting W illiams, and made h im self aware o f  her travel restrictions, 
nis failure to investigate whether a bail violation consititutcs bond jumping 
before they met again in Atlanta also must be considered unreasonable. 3

The good faith exception also requires a court to assess the officer’s subjee- 8
live good faith. In Williams, the necessity o f  examining Agent .Markonni’s {|
subjective good faith at the lime o f the arrest raises interesting possibilities that t
were never pursued in the trial ccjrt, perhaps because no one anticipated how 
the case later would be decided on appeal. It appears, however, that a search*. g  
ing inquiry into M arkonni’s subjective good faith in arresting W illiams would j?
base required exam ining his past record o f  arrests and searches. If Williams 8

s

h a d  been given the opportu 
d e fen se  counsel would have 
X no fourth amendment m 
jdJrcssed the legality o f  hit 
government's brief, the Six 
‘vmplishments as a fourt 
••.Markonni has araassed ar 
rc'uhina in a number o f  ot 
permissible police activity ir 
me."2'* Thus, a review o f  
wmc light on the inadverte 

A cent Markonni’s work 1 
In most o f  his early exploits, 
cause, followed by a scare 
vught-after evidence.280 A

Wc have found these additic 
SrJ r.enumely creative efTons t 

( 2d I IM*(5ih Cir. 1981); Unued Si; 
K--J. 654 F.2d 979. 981 (5th Cir. 19: 
v iicv i Canady. 615 F.2d 694 (5ih

• *»i, Unncd Stales v. Roundtree. 5t 
: lv.47 ,5th Cir. 1979); United St 
. I c» ii. 556 F.2d 385. 387 (6lh Cir.
t r.r.rd Stales v Hunter. 550 F 2d 1C 
1 1 : lv*7y. Untied Stales v. Pratter. 
i aJillac Seville. 477 F. Supp. 879, 8 

iL D  Mich 1977): United State 
s . i in  i Dewberry, 425 F Supp. U 
I I' Mich 1977); United States v. A 

I Supp 721 (F. D. Mich. 1976 
I r. irJ States v. Scott. 406 F. Supp.

2'* United Slates v. Wright. 577 
sppe'.’.ant on Rehearing En Banc at 

Mon o f  his cases have invoh 
I »4 n-.sde 175 arrests at the Detroit 

1374 n.l (E.D. Mich. 1976).
• '*.c of Markonni's earliest cases ii 

•i.r nrpirt cases that came later. In 
iew.-ibed a raid on a house occupied 
■•i .‘■.j'hisli ihat had been shipped to 
22• 2 * \li of the ev idence found in 
' • Markonni. waited only a few v<

a: 252 U  The court, in an opin 
*<t- refuse) entry before their bfcal 

'•ta-i. r,ni. a minor actor in the dra 
•» t: r:tons The "second or two," i 
••‘■r.r announcement of authority an 

■ tse r i1 seconds; I would say proba 
4.2 admit, however, that "t hadn't a 

** ' fo iled  States v, De.vl—,rv, 4 
<■*■•* d  in Markonni's career. ' !c 
••■-.rr. depart a tlighi fiotn Los At 
'v k . rr.-.i thought he recognized the 

an. tiler case. Id  Lee wrote a nan
• thrfJ woman w ho had joined the 

•-* the baggage. Id  As Lee and t.
M arkonni stopped and  qucs 
a private  office m  the  a irpo t 

V  had Maimed in to  the sam e office.

l°SI)



E x c l u s i o n a r y  R u l e

had bden given the opportunity to undertake this e xamination, an enterprising 
defense counsel would have learned that D E A  Special Agent Paul J. Markonni 
i> no founh amendment reophyte. Num erous prior suppression cases have 
addressed the legality o f hu actinnf .277 As the Williams coun knew from the 
government's brief, the Six'.h Circuit had already recognized M arkonni’s ac­
complishments as a fou.ti, am endm ent trailblazer, and had noted that 
"Markonni has amassed an .mprcssive drug enforcement record in Detroit, 
resulting in a number o f  opinions o f  this Court explorins the boundaries o f  
permissible police activity in dealing with the difficult problem o f  drug traffick- 
ine."278 Thus, a review o f  M arkonni’s fourth amendment career might shed  
some light on the inadvertency o f  his error in Williams,

Agent Markonni’s work has involved policing airports for drug couriers.279 
In most o f his early exploits, he relied on a straight-forward theory of probable 
cause, followed by a search incident to the arrest, to justify seizure o f  the 
sought-after evidence.280 Although Markonni often has been successful, he

277. Wc have found these additional cases reporting on Markonni's efforts, which have sometimes 
involved genuinely creative efforts to refashion fourth amendment law: United States v. Hcrbst. 641
F.2d 1161 (5th Cir. 1981); United States v. Berry, 636 F.2d 1075, 1077 (5th Cir. 1981); United Stales v. 
Berd. 634 F.2d 979, 981 (5th Cir. 1981); United States v. Turner, 628 F.2d 46! (5th Cir. 1980); United 
States v. Canady, 615 F.2d 694 (5th Cir. 1980); United Slates v Andrews. 600 F.2d 563. 565 (6th Cir 
19791; United States v Roundtree. 596 F.2d 672, 673 (5th-Cir. 1979); United States v. Elmore, 595 F 2d 
1056. 1037 (5th Cir. 1979); United States v, Troutman, 590 F.2d 604, 605 (5th Cir. 1979); United Slates 
» Lew is. 556 F.2d 385. 387 (6lh Cir. 1977); United States v. McCaleb, 552 F 2d 717. 719 (6th Cir. 1977); 
United States v. Hunter. 550 F. 2d 1066. 1068 (6th Cir. 1977); United States v Prince, 548 F.2d 164 (6th 
Cir. 1977); United States v. Pratter, 465 F.2d, 227, 229 (7th Cir. 1972); United Stales v. One 1976 
Cadillac Seville. 477 F. Supp. 879, 880 (E.D. Ntich. 1979); United Stales \ McClain. 452 F. Supp 1 '45. 
I°6 (E.D. Mich 1977); United Stales v. Coleman. 450 F. Supp. 433, 435 (E.D. Mich. 1978); United 
States v. Dewberry, 425 F. Supp. 1336 (E.D. Mich 1977); United States s Miles. 425 F. Supp 1256 
iE D. Mich 1977); United Slates v. Allen. 421 F. Supp. 1372 (E.D. Mich. I9"6); United Slates v. Floyd. 
4|ts F. Supp. 721 (E.D. Mich. 1976); Unilcd States v. Griffin. 413 F. Supp. 178 (E D. Mich. 1976); 
United Stales v. Scott, 406 F. Supp. 443 (E.D. Mich. 1976).

228. United States v. Wright, 577 F,2d 378, 379 (6th Cir. 1978), cued in Supplemental Brief for 
Appellant on Rehearing En Banc at 12 n.2. United States v. Williams. 622 F.2d 830 (5th Cir. 1980), 

279, Most of his oases have involved airport encounters, At one point Markonni estimated that lie 
had made 175 arrests at the Detroit Metropolitan Airport alone. United States v. Allen. 421 F. Supp, 
l a ' I  1374 n.l (E.D. Mich. 1976).

One of Markonni’s earliest cases involved a different type o f  work and raised issues unlike those of 
the airport cases that came later. In United States v. Pratter, 465 F 2d 227 (7th Cir. 1972), the court 
described a raid on a house occupied by two University o f Indiana students to seize a package contain­
ing hashish that had been shipped to them from Bombay, India inside a plaster o f pans statue. Id. at 
22J-29. All o f the evidence found in the raid was suppressed, because ihc agents participating, among 
:hrm Markonni. waned only a few seconds for a response to their knock -it the door before rushing tn 
Id  at 232-33 The court, in r.n opinion by Judge (now Justice) Stevens, held that the agents had not 
been refused entry before their break in. Id 

Markor.ni, a minor actor in the drama, show ed signs o f  the enterprising aitituJc that would stamp his 
liter cffons. The "second or two," or "couple seconds," ihnr in ihe leaJ agent's testimony separated 
then announcement o f  authority and purpose from the break-in became, when Matkonni testified. 
"Kcveral seconds; I would say probably ten seconds, ten to fifteen seconds." Id. at 229 n,2'. Markonni 
did admit, however, that "I hadn’t actually planned to enter the residence that soon . . ." Id

2MJ 12nited States v. Dewberry, 425 F. Supp. 1336 (E.D. Mich, 19"”I. is a typical case from this 
period in Markonni's career. While on duty at the Detroit Metropolitan Airport. Markonni saw two 
women depart a (light from Uus Angeles and join a man who was waning for them Id at 1337 
Markonni thought he recognized the man. Michael Lee, as a drug trafficker whom he had encountered 
•A another case, Id. Lee wrote a name, address, and phone number on a piece o f  paper and handed it 
ic a third woman who had joined the group, Id. The third woman, rather than the passengers, went lo 
c.iun the baggage, Id. As Lee and the two other women then tried io lease the auport. agents accom ­
panying Markonni slopped and questioned them. Id. When they responded evasncK . the agents took 
them lu a private office in the airport. Id. Markonni then brought the third woman and ihe suitcase 
me had claimed into the same office. Id. at 1338. The agents placed Lee and the three women under

• • •
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abo has suffered his share o f set-backs.281 Som etim es, Markonni's frustrations 
have resulted from his more Inventive approaches to airport drug enforcement. 
In United Stales v. f f  right,262 for example. M arkonni retrieved a suspect’s suit­
cases from the airport baggage, claim  area and brought them to the suspect.283 
Markonni then arrested him in an attempt to justify a search o f  the suitcases as 
incident to the arrest.284 The Sixth Circuit concluded thal Markonni had gone 
too far; it declined to sanction this manipulation o f  the doctrine o f  search inci­
dent to arrest and held that the heroin M arkonni had found should have been 
suppressed.285

More recently Markonni has relied on the suspect’s purported voluntary’ co­
operation to sidestep fourth amendment requircmcn's. Because detaining sus­
pects -during initial questioning requires a show ing o f  articulable suspicion, 
Markonni has tried to leave them free to walk away, at least in the eyes o f  the 
law.286 Similarly, instead o f forcing suspects to accom pany him to an office at 
the airport for additional questioning, and thereby run the risk that a court will 
require probable cause yet find it absent (as happened earlier in his career), 
Markonni has encouraged his suspects'to com e along voluntarily.287 Once

arrest and ihcn searched ihe suitcase, where they discoverd heroin, td . The district court held that the 
initial stop was based on reasonable suspicion and thal the evasive responses gave the agents probable 
cause to arrest. Id. Thus, the search o f the suitcase was proper as incident to. a valid arrest and the 
heroin was admissible. I d

281. In several cases courts have suppressed evidence because Markonni detained or arrested on 
insufficient cause. See, e.r., United Stales v McCaleb, 552 F 2d 7 17. 720 (6th Cir, 1977) (no probable 
cause to arrest suspect who appeared nervous and matched DEA profile); United Slates v, McClain. 
•152 F. Supp. 195, 199-200 (E.D. Mich. 1977) (no probable cause to arrest suspect who appeared nervous 
and exhibited other innocent behavior); United States v, Coleman, 450 F, Supp. 4)3, 440-41 (E.D. 
Mich. 197S) (no probable cause to arrest suspect who was black anil not carrying luggage); United 
States v. Miles. 425 F. Supp, 1256, 1259 ( II,D. Mich, 1977) »no probable cause to arrest suspect based on 
anony mous tip and observation of suspect meeting description engaged in innocent behavior): United 
Slates v. Floyd. 418 F. Supp, 724, 728 (U D. Mich, 1976) (no probable cause lo arrest suspects who were 
nervous, trying not to appear together, and carrying little luggage); United States v. Van Lewis. 409 F, 
Supp. 535, 5 4 )  (E.D, Mich. 1976) (no probable cause to arrest susjK-ct on sole basis o f  DEA profile), 
a rid  on other grounds, 556 F.2d 385 (6th Cir. 197 /),

Figuring in several of these cases was the suspect's resemblance to the Drug Enforcement Adminis­
tration's "drug courier profile," which is a list o f characteristics, each of which is innocent in itself, but
which, in combination, the DEA deems typical o f airline passengers who are working as drug couriers. 
Markonni himself was insinimcma! in the profile's development, United Stau-.s v. McClain, 425 F. 
Supp. at ’99 The Sixth Circuit, in United States  r. M cCaleb, found that correspondence with some 
elements o . the profile could not by itself jusury a fern  slop 552 F 2d 717. 120 (6th Cir. 1977) The 
Supreme Court reached a similar conclusion in Reid v. Georgia, 1-18 U S 438, 441 (19801 (per curtain), 
(no probable cause for investigatory stop o f  suspect based on suspect's arrival lin e , bch.i'ior, and point 
of embarkation).

2S2. 577 F 2d 378 (6th Cir. 1978).
283 td. at 379
284. Id  at 379-80.
285. Id  at 382.
286. See  United States v. Berrv. 636 F 2d 1075. 1079 (5th Cu |9 8 l)  (suspects "vci/ed” when107'/ (5th Cir. 19 8 1) (suspecis "sei/.ed" wh 

Markonni told them they had violated law), United Stales v. Herd. (>34 F.2d 979. 9X4-85 (5th Cir. L98I) 
(no founh amendment seizure when Markonni merely approached suspects and identified himself)

287, In United States v. Berry, 636 F.2d 1075 (5th Cir 1981), Markonni asked a pair o f suspected
drug couriers if  they "w-ould accompany him to the DEA otfice for further questioning" alter a non- 
coercive encounter m the airport heightened the agent's suspicions Id. at 1077. The court held that a 
“seizure" within the meaning o f the fourth amendment occurred "som.-where cn route to the DEA 
office," id  at 1079; nevertheless, it proceeded to find that the seizure was reasonable. IJ  at 1081

Markonni recently has been forced to operate within the constraints o f  a Fifth Circuit decision in 
another one ol Itts cases, which held that a forcible trip to a private office within ihc airport -there, a
Delta Airlines office—is an arrest .requiring probable cause, not a mere investigatory detention requir­
ing only articulable suspicion. Untied Slates v I till. 626 F 2d 429, 433-37 (5th Cir. 1981).
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there he has sought consent to search their luggage rather than trust the som e­
times unreliable bounds within which he might conduct a search incident to 
arrest.268

This strategy has not been fool-proof either. Some defendants have dis­
puted M arkonni’s testimony that they voluntarily consented to his requests.289 
In two cases, for example, courts'concluded that Markonni e.cracted consent 
through means that rendered it involuntary.290 On the whole, however, 
Markonni’s strategy o f  eliciting the voluntary cooperation o f  suspects has been 
successful.291 Further, in a number o f  cases Marhonni has relied on the incli­
nation o f suspects to renounce their interest in their baggage, and then 
searched the bags on the theory thal they had been abandoned.292

If W illiams had .had the opportunity to question Markonni'; good faith, she 
miaht well have drawn attention to these earlier cases. T hey demonstrate how  
Markonni has consistently pushed the fourth amendment to the limit and fre­
quently beyond, and arguably suggest that he has not always acted under a 
uood faith belief that his conduct was lawful.

Markonni’s career, however, was not the only ground for challenging his 
sood faith in arresting W illiams for violating her bond conditions. A close 
examination o f  the undeveloped record discloses several tantalizing hints that

288. See, e.g., United States v. Berry, 636 F 2d 1075. 1077 (5th C : 19* i)  (ccun will not consider 
whether defendants' consent was in their own best interests when record mdiczms consent to search 
after legal seizure voluntary); United Slates v. Turner. 628 F,2d 461, -:5-66 > fth Cir, I9S0) (consent not 
invalidated by defendant's testimony that agent overbearing when ir.;:rmir.z derrr.dant o f right to re­
fuse consent to search); United Stales v. Elmore. 595 F.2d 1036, l 'j f -4 2  (fib  Cir, 1979) (evidence 
seized in search admissible when defendant voluntarily consented to search, ubra agents had reason­
able basis to ask defendant lo consent, and when search conducted in son-cvercrvt manner); cf. United 
States v. Troutman, 590 F.2d 604, 605-06 (5th Cir. 1979) (voluntary consent to search elim inates taint o f  
illegal initial stop o f  suspect).

2S9. See, e.g., United States v. Bcriy, 636 F 2d 1075, 1077 n.l (fth Cir. 19il) (defendant denied 
consenting to search); United States v. Turner, 62S F,2d 461, 465 (5 it Cir. 19811 nam e). United Slates 
v 1 routman, 590 F.2d 604, 605-06 (5th Cir. 1979) (same).

290 United States v. McCaleb, 552 F 2d 717, 721 (6th Cir. 1977) liavolcatary consent suggested by 
unconstitutional stop and arrest and statement by agent that suspect would lv* tetaincd if lie diu not 
consent to search); United States v. McLain, 452 F. Supp. 195, 201 (E D . Mich, i977) (citing McCaleb 
in invalidating search under similar circumstances).

291. The attractiveness o f  seeking assistance from suspects in the:: own apprehension as a law en­
forcement technique has no doubt increased in light o f two recent Supreme Ccurt decisions. United 
States v. Mendenhall, 446 U 3. 544 (1980), and Reid v. Georgia. 44- U.S. 438 t 980) (per curiam), In 
Mendenhall, Justice Stewart, writing on this point only lor him self and Justice ?ehnquist, endorsed a 
lenient standard for determining w hen a police-citi/.en contact is a -tizurr witim  the meaning o f the 
fourth amendment, or when a trip to a police oltice is non-consert! .ul. 446 I' S. at 5‘■3-56. In Retd, 
three additional justices expressed general approval of this standar: 44; U.S at 442-13 (I’owcll, J., 
with Burger. C.J. k  Blackmon. J . concurring).

In two o f  Markonni's cases, however, the Fifth Circuit has exprc:>:d a lim ite: view ol the preceden­
tial value of Reid and Mendenhall on these points. See United Sl.v.ti v berry. :z6 F 2d 1075. 1078-79 
15th Cir, 1981) (Mendenhall not applicable because only two justice* agreed or, -hen seizure o f person 
occurs in police-ciliz.cn contact); United States v, Herd, 634 F 2d 4*; 984 . 5tfc Cir. 1981) (Mendenhall 
not applicable for reason stated in berry, and R a d  not app licate because Court did not consider 
whether agent's initial approach constituted seizure). Consequent. -. th: Firm Circuit has, in these 
cases, looked to ihc standards set in one of its own prior decision.-—yet anomer Markonni case—to 
determine when a scizuic had occurred. See  United Stales v I-In re. f r f  F24 1036. 10-12 (5th Cir. 
1979) (police-citizcn encounter not seizure when agents merely appr: --hcu usrcu; and identified selves 
without using force or ph; steal contact), cert, dented, 447 U.S. 9 If !950.

292. See United States v Bcrd, 634 F.2d 979. 982-83 (5lh Cir -» |i  -ear--. uphelJ when suspect 
left briefcase on chair accompanying Markonni to ollice ar.d later 4 ;-.ed  r.-iefct.-; his). United Slates v. 
Canady. 615 F.2d 694, 695-96 (5th Cir. 1980) (search upheld wnc: • j ‘r-:n rrtcatcdlv dented suitcase 
his). ' .
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Markonni arrested W illiam s for bond jum ping as a mere pretext in order to 
search her for drugs. To begin with, M arkonni’s history yl creative drus 
searches suggests that his principal interest wa- drugs. Further, when Markon" 
ni first saw W illiam s at the airport, he decider not to arrest her immediately, 
but instead lo continue his surveillance.393 If Markonni's true interest was 
only W illiam s’ supposed bond jum ping violation, he presumably would have 
arrested her as soon as he saw her. Furthermore, M arkonni candidly revealed 
that drugs were on his mind when he arrested W illiam s.394 Before searching 
her. he told her that he would release her if  she had permission to leave Ohio 
"and if  she had no drugs or narcotics on her person.”395 Although Markonni 
did check with the Ohio prosecutor to see whether W illiam s’ travel restrictions 
were still in effect, he did not do so until after he had searched W illiams and 
arrested her on drug charges.396 If Markonni was not simply intent on con­
ducting a search for drugs, and if he was at all solicitous o f W illiam s’ right not 
to be arrested and searched for a speculative offense, he could easily have 
called a prosecutor before the search while W illiams waited. Thus, 
Markonni’s discovery o f  drugs during his search o f  W illiams was not mere 
fortuity, but rather seems to have been the intended and expected result o f her 
arrest.
. .Although the trial record and M arkonni’s career and testimony at the sup­

pression hearing may not demonstrate beyond all doubt that .the agent acted 
either unreasonably or in bad faith, they do illustrate the kinds o f  evidence 
that bear on such determinations.397 Moreover, insofar as these considerations

293. Id, ai 8-10.
294. Markonni saw Williams disembark from a non-siop flight from Los Angeles. He may have 

suspected thal she was a "mule" for a drug operation, for he knew that Los Angeles was a drug supply 
center. 594 F.2d at 88. and that it was the source o f Williams' drugs when he arrested her the year 
before. 622 F.2d at 846. Further, he had relied on similar information in the past lo justify investiga­
tory stops and arrests. See, e.g., United States v. Hill. 626 F.2d 429. 430-31 (5th Cir. I950| (suspect 
arrised from Los Angeles on trip o f  short duration and matched description o f  man known to be 
involved in drug trafficking); United States v. Elmore, 595 F.2d 1036. 1037 (5th Cir. 1979) (suspect 
arrived in Atlanta from Detroit, was on route to Birmingham, Alabama; Detroit and Birmingham two 
key cities on DEA distnbution-use profile); United States v. Roundtree, 595 F.2d 672, 673 (5th Cir. 
1979) (suspect arrived from Los Angeles and appeared to be concealing suspicious bulge on his calf): 
United States v. Williams, 594 F.2d 86, 88 (5th Cir. 1979) (suspect arrived from Los Angeles and was 
rccognucd by Markonni as person he had once arrested on drug charge); United States v, Troutman. 
'90 F 2d 604, o05 (5th Cir. 1979) (suspect arrived from Los Angeles and exhibited suspicious behavior):
United States v. McCaleb, 552 F.2d 717, 719-20 (6th Cir. 1977) (suspect arrived from Los Angeles and 
conformed to DEA courier profile); United Slates v. Coleman, 450 F, Supp. 433, 435 (E.D. Mich. 1978)
(suspect arrived from Los Angeles-and did t.ol carry any luggage): United States v. McClain. 452 F. 
Supp 195. 196 (E D. Mich. 1977) (suspect atrived from Los Angeles and only carried or.e small suit- 
case|; United States v. Miles, 425 F. Supp 1256, 1257 (E.D. Mich. 1977) (suspect arrived from Los 
Xngc'es and fit anonymous tipster's description); United Slates v. Allen, 42i F Supp 1372, 1373 (E.D. 
Mich. 1976) (suspect arrived in Detroit from Dallas on flight that might have connected with flight from 
Los Angeles and appeared nervous); United States v. Flosd, 418 F. Supp. 724. 726 (E.D Mich. 1976) 
(suspect”arrived from Los Angeles and did not claim any luggage); United Slates v. Van Lewis. 409 F. 
Supp. 535, 539-40 (E.D. Mich. 1976) (suspect traveled roundlnp between Detroit and Los Angeles in 
one day, had almost empty suitcase, and used alias in buying ticket).

295 Record at 27. United Slates v. Williams, Cr. 77-305A (N .D . Ga. 1977).
296. Id.
297 The good faith exception by its very nature will require courts to determine r.n officer's state o f 

mind ai ihc time o f  an arrest. Such findings in general are elusise and m anipu late because they 
depend almost solely on the olliccr's own testimony and recollection. There will be a great temptation 
for an officer lo sfiaue or modify his testimony lo portray good faith. This could resull in the finding of 
good faith and the admitting ofevidence, even in the extreme cases where an ollicer made an "honest" 
irustaie for the deliberate purpose o f obtaining sought-after evidence. Application o f  ihc exclusionary
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,,J>:c;est that Markonni acted unreasonably or in bad faith, they underscore the 
:nipo:tance o f examining the officer’s misconduct, and highlight the Fif'h Cir­
cuit's crucial error in Williams.

More generally. and ultim ately more importantly, these cases also illustrate 
how successes and failures in defending against motions to suppress can shape 
•he conduct o f  a conscientious law enforcem ent officer. Although M arkonni 
has continued to operate right at. and frequently just over, the constitutional 
line, he seems quick to learn where that line is. and has adjusted his conduct 
accordingly. Thus, in the continuing saga o f Agent Markonni's efforts to en ­
force the nation’s narcotics laws within the changing confines o f  the founh  
cmendmen'. we have a remarkable demonstration o f the exclusionary rule 
functioning as a specific deterrent.

C. THE CO UR T’S JUSTIFICA TIO NS FO R THE G O O D FAITH EXCEPTION

More im ponant than the Williams court’s shortcomings in applying its good  
faith exception to the facts before it, are the flaws in the court’s justifications 
for adopting the exception itself. The claims which the court made for the 
exception— that it will not affect fourth amendment standards,298 that it is con­
sistent with the exclusionary rule’s deterrence rationale,-99 and that it is sup­
ported by precedent300— are not only representative o f  those generally  
advanced by commentators w ho have advocated the exception, but are in large 
part drawn from their writings.301 Thus, the Williams opinion provides a con- 
\enicnt focal point for analyzing the justifications underlying the good faith 
exception.

In laying the foundation for its good faith approach, the Williams court dis­
cussed the exclusionary rule in terms o f  costs and benefits. The court begai by 
emphasizing that the exclusionary rule is "not itself a requirement o f  the C on­
stitution," but rather a "judge-made rule," the only justification for which "is 
deterrence o f  future police m isconduct.”302 On the cost side, the court argued 
that the rule must be considered “in light o f  its direct effect o f preventing the 
h hole truth’ from being told and its byproducts o f  freeing guilty crim inals and 

endangering society.’’303 The court concluded that the rule should not apply 
“in those contexts where it does not effectively deter official m isconduct.”304

~-lc despite a finding o f good faith, at least in In . * cases where an officer had an ulicnor motive for his 
"c.\h! faith" arrest, would protect against sham cla. o f "honest" mistakes.

There is another reason to be concerned about how carefully courts w ill scrutinize claims o f  good 
t-ath In Scott v. United Slates, 436 U.S. 128 (1978) the Supreme Coun said thal. in evaluating officers' 
.'.'■nduct. couns should use “a standard o f  objective reasonableness without regard to the underlying 
:.-.ie!ii or motivation of the office,j involved." Id. at 138. Although Scon  involved wiretaps rather than 
traditional searches and seizures, its incorporation into the good faith exception would cither eliminate 
-.lalysis of the validity o f officers' assertions o f good faith or render such analysis perfunctory at t est. 
IT,us. the combination o f Scon  and Williams might result m an exception based solely on the objective 
,-eMion of general "reasonableness."

NS. t>22 F.2d at 8-17.
2g9 Id. at 8-52.
•;f-0 Id  at 84345.
'°l See notes 442-45 m/rti and accompanying text (discussing W iliam s court's reliance on secon­

dary authority).
JO:. Id. at*S41 -12.
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As an exam ple o f  such a context, it cited “improper police actions taken in 
reasonable gv. M faith” because “it makes no sense to speak o f deterring police 
officers who acted fhe good faith belief that their conduct was legal by sup­
pressing evidence derived from such actions unless som ehow  we wish to deter 
them from acting at all.”305 

Although perhaps appealing in their sim plicity, these justifications for the 
good faith exception are flawed. First, the court expressly denied that the good 
faith exception will diminish founh am endm ent protections: “[I]t w ill be ar­
gued that today’s decision undercuts the founh amendment. Not so. it con­
cerns only the exclusionary rule . . . .”306 But the very breadth o f  the coun’s 
definition o f  good faith violation guarantees that many founh amendment in­
fringements will not even be examined by the cou n s. Second, the court 
claimed that the exception is justified because when a police officer acts in 
good faith the deterrent effect o f  the exclusionary rule is unnecessary.307 This 
argument also must fail because it is based on the invalid premise that the 
exclusionary rule acts only as a simple deterrent; it ignores the wider effects of 
both general ano systemic deterrence. Third, the cou n  argued that the good 
faith exception is justified by legal precedent.308 This contention, however, is 
based on misinterpretation and distortion o f  the relevant Supreme Court cases.

The Impact on the Fourth Amendment

The Williams court’s good faith exception to the exclusionary rule has two 
facets: “technical violations"309 and "factual mistakes.”310 The court bor­
rowed its definitions from a law review article written by Professor Edna 
Ball.311 As the article and the court describe the two branches, they roughly 
correspond to what are known in the crim inal law as mistakes o f  law and mis­
takes o f fact:

In fourth amendment cases, most good faith violalions concern the 
• failure to meet the requirement o f probable cause. Two basic types 

o f  violation are possible. First, an officer may make a judgm ental 
error concerning the existence'of facts sufficient to constitute proba­
ble cause. Such cases may be characterized as exam ples o f  "good 
faith mistake." Second, an officer may rely upon a statute which :s 
later ruled unconstitutional, a warrant which is later invalidated, or a 
court precedent which is later overruled. In each o f  these cases, the 
officer may be deemed to have com m itted a “technical violation."312

This sweeping characterization o f good faith violations suggests that the good 
faith exception may not only cripple the exclusionary rule, but also drastically 
limit the protections o f  the fourth amendment. Because only egregious, inten-

305. Id. 31 842 (emphasis in original)
306. Id. at 847.
307. Id. at 842.
308 td. ai 843-45.
309. t d  a( S43.
310. Id  ai 844
31 1. Ball. Good Fiul/t and the bnurth Amendment: Ihe "Reasonable" Exception to 'the Exclusionary 

Ride. 69 J Crim, l .  & C r im in o lo g y  635 (1978).
312. Id. at 635-36, cited in United States v. Williams. 622 F.2d at 84-3-41
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lior.al. and flagrantly illegal police misconduct would fall outside these two 
branches, the good faith exception will effectively insulate important areas o f  
police misconduct from judicial oversight and control.

77;.? Technical Violation Branch. In its discussion o f  the "technical vio­
lation facet” o f  the exception, the court averred that “the most com m on forms 
of technical violations m ade in good faith are arrests made in good faith reli­
ance on a statute later declared unconstitutional or. as here, on a reasonable 
interpretation o f  a statute that is later construed differently."313 This assertion 
is misleading on several counts. To begin with, cases Involving a substantive 
criminal statute subsequently declared unconstitutional or construed differ­
ently arc, in practice, very' rare. Indeed, even Williams was not such a case.314 
Markonni’s arrest did not involve a good faith, reasonable interpretation o f  a 
statute later construed differently.315 Had Williams involved an arrest pursu­
ant to a substantive crim inal statute later invalidated or construed differently, 
the court couid have upheld M arkonni’s conduct without the exception.

This result could have been reached because such cases, correctly under­
stood. do not even raise fourth amendment issues. As long as a reasonably 
prudent person would be justified in believing that a suspect had com mitted, or 
was committing, an offense, an arrest in a public place for that offense is sup­
ported by probable cause and satisfies constitutional standards.316 A search 
incident to that arrest is similarly valid .317 The police conduct is lawful be­
cause the officer had probable cause at the time o f  the arrest, not because I <* 
acted in good faith. Probable cause .it the time o f  arrest does not dissipa. 
because a substantive criminal statute is later construed differently or held, un­
constitutional.318 The sam e analysis applies to other fourth amendment stan-

313. 622 F 2d at 843.
314. S e t  notes 263-66 ropra and accumpanving test (discussion of Markonni's misconduct),
315. Id,
316. See United Stales v. Watson, 423 U.S. 411, 414-15, 423-24 (1976) (postal officer's warrantless 

arrest o f sti'occt in public place 0 .4  not violate founh amendment because based on probable cause; 
officer 'C i : i l  pursuant to constitutional statute authorizing warrantless attest for felonies when reason­
able , . 'inds to believe olfcnse is being or has been committed); Draper v. United Stales. 358 U.S. 307. 
313-ia (i /59) (warrantless arrest lawlul if officer has probable cause, probable cause exists when facts 
within officer's knowledge sufficient to justify belief by reasonably cautious man that offense is being or 
has been committed); Carroll v, United Slates. 267 U.S. 132, 149 (1924) (warrantless search and vcizurc 
supported by probable cause does noi violate founh amendment).

317. See United States v. Robinson, 414 U.S. 218. 235 (1973) (custodial arrest based on probable 
cause is reasonable intrusion under founh amendment; officer may search suspect incident to arrest 
without additional justification); Chimel v. California, 395 U.S. 752, 763 (1969) (incident to lawful 
arrest, officer may search arrestee's person and area within his immediate control to remove weapons 
and seize evidence).

318. See Michigan v. DcFillippo, 443 U.S. 31, 37-38 (1979) (officer's arrest o f suspect pursuant to 
presumptively valid city ordinance lawful because action ’vus supported by probable cause; later decla­
ration tnat ordinance unconstitutional does not affect lawfulness o f arrest); Michigan v. Carpenter. 69 
Mich App. 81, S3, 244 NAV 2d 338. 339-40 (1976) (officer’s search o f automobile pursuant to dangerous 
weapon statute after observing nfle case in plain view supported by probable cause: subsequent deter­
mination that rttle is not dangerous weapon vvithin meaning o f  statute docs no: affect lawfulness o f  
search). Rut see Powell v Stone. 507 F.2d 93. 98 (9th Cir. 1974) (evidence obtained from search inci­
dent to a n cn  under ordinance later declared unconstitutional held not admissible in murder trial), rev'd  
on other grounds, 428 U S. 465 (1976); United Suites ex ret. Newsome v Malcolm. 492 F ..2d 1166, 1174 
(2d Cir. I974F (arrest pursuant to unconstitutional statute is unlawful, evidence obtained during search 
incident to arrest inadmissible at trial): Hall v. United Slates, 459 F 2d 831. 840 |D.C. Cir. 1972) (en
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dards such as reasonable, articulable suspicion to stop and frisk.319 Moreover, 
in .uch cases the exclusionary rule is unnecessary to test the constitutionality 
or reach o f  the criminal statute. A defendant arrested and charged with violat­
ing such a statute can directly challenge its constitutionality,320 or argue that it 
should be construed in a particular way.

The “most common forms’’ o f  technical violations shielded by the good faith 
exception, however, do involve fourth amendment violations. Such violations 
include arrests and searches made without probable cause or a warrant, and 
stops ard frisks made without reasonable suspicion, either in reliance on prior 
coun -cisions321 that arguably permit them or pursuant to statutes that ex­
plicitly authorize them .322 Unlike defendants who are arrested for violating 
criminal statutes o f a substantive nature, and who can argue during their case­
in-chief that the laws should be invalidated or construed differently, victims o f  
coercive police action carried out pursuant to either a criminal statute or a 
prior cou n  decision o f  a procedural nature, have no recourse to challenge the 
police officer’s authority except through a suppression motion. This is because 
a substantive criminal statute carries its own penalty apart from that which is 
imposed for crimes uncovered in a search incident to the arrest. Thus, the 
•victim o f  an arrest under an unconstitutional criminal statute o f  a substantive 
character has the opportunity and incentive to vindicate his rights at the trial 
for that offense. A criminal statute or prior judicial decision o f a procedural

banc) (evidence obtained during search incident to arrest under unconstitutional statute inadmissible at 
(nal).

319 See ’'ennsytvania v, MimmS, 934 U.S. 106, 112 (1977) (per curiam) (officer's slop and frisk is 
lawful if facts available at moment o f  conduct justify belief in man o f  reasonable caution that action 
taken was appropriate); Terry v, Ohio. 392 U.S. I. 21-22 (1968) (officer's stop and frisk o f  suspect Joes 
not violate fourth amendment if  supported by specific and articulable facts; such intrusion is reasonable 
if facts available to oliicer at time of action sulficient to warrant belief by reasonable man thal action 
taken was appropriate).

?20. See  Gravned v. City of Rockford, 408 U.S. 104, 107 (1972) (defendant arrested and convicted 
pursuant to anti-picketing ordinance; ordinance held unconstitutional and conviction reversed); 
Papachristou v City of Jacksonville, 405 U.S. 136, 171 ,1972) (defendant arrested and convicted pursu­
ant to vagrancy ordinance; ordinance held unconstitutional and conviction reversed).

321. By prior court decisions we refer to decisions establishing the ingredients o f probable cause in a 
particular context, such as Aguilar v, Texas, 378 U.S. 108, 114 |I9(>4) (information from informants), 
decisions delineating the nature arid scope o f  the exceptions to the warrant requirement, such .is United 
States v. Rabmowitz, 339 U.S. 36, 63-65 (1950) (fixing scope o f warrantless search incident to v alid 
arrest), overruled, Chimel v. California, 393 U.S 732 (1969), and decisions defining the scope o f the 
fourth amendment itself, such as Olittstead v, United States, 277 U S. 438, 466 <|92X) (seatch requites 
physical liespass), overruled. Kale v. United States, 389 U.S. 347 ( 19 6 7 1.

322. A criminal statute or decision o f  a procedural character does not describe conduct that is a 
crime, but rather empowers police in certain instances to obtain warrants, conduct searches, or make 
aricvts. Because the fourth amendment requires that an ollker have probable cause before causing out 
such actions, and, sometimes, that he secure a warrant as well, a statute or court decision authorizing 
them on icss than probable cause or without a warrant when one is required violates the Constitution. 
See Ybarra v Illinois, 444 U.S. 85, 99*91 (1979) (olftccr's search o f defendant pursuant to state statute 
unlawful because not supported by probable cause; oliicer had no reason to believe defendant commit­
ting or had committed olfcnse); cf. Payton v. New York, 445 U.S. 373. 358-89 (1980) (olftccr's warrant­
less and nonconsensual entry into private residence to arrest defendaa; pursuant to state statute is 
unconstitutional; statutory authority for warrantless entry does not affect determination). Although a 
legislature is free within the bounds of the Constitution to define the elements o f a substantive criminal 
olfcnse. and a court has the power to construe such a statute, neither a legislature nor a court mas alter 
the requirements of the founh amendment itself. Thus, an oliicer w ho violates ihe founh amendment 
in reliance on a statute or decision that purportedly authorizes such conduct may not justify Ins consti­
tutional infraction on the basis o f his good faith or the reasonableness o f his actions.
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•.eracter. however, carries no penalty o f  its own. As a result, a victim o f  po- 
;e action undertaken pursuant to such a statute or decision has neither the 
icentive nor the opportunity to challenge its constitutionality except through 
motion to suppress the evidence obtained. A good faith exception that ex­

uses unconstitutional conduct taken in reliance on such statutes and decisions 
cmoves that incentive and opportunity, and thereby ensures that police mis- 

.onduct will occur and recur free from judicial correction.
Similarly, when evidence is uncovered in the course o f  an arrest or search 

| made pursuant lo a warrant, the validity o f  the warrant itself can be challenged  
| onlv through a motion to suppress. Yet it seems clear that a search or arrest 
made in reliance on an invalid warrant also will be excused under the technical 
violations facet o f  the good faith exception.

While the Williams court demonstrated uncharacteristic se lf  restraint by 
writing in a footnote that because “no warrant is involved here . . . nothing we 
sav ap'plies to factual situations where one has been obtained."323 the court’s 
reasoning surely compels the conclusion that when a police officer acts in good  
faith reliance on a warrant, the fruits o f  his search should be beyond the reach 
of the exclusionary rule. Indeed, two o f  the decisions on which the court relied 
involve “good faith" searches pursuant to arguably defective warrants.324 
And. in its very definition o f  a “technical violation” the court included reliance 
"on a warrant that is later invalidated.’’325 Thus, the technical violations 
branch o f the court's exception is far wider than the court acknowledged, for it 
exempts from the reach o f the exclusionary rule the fruits o f any unconstitu­
tional police conduct undertaken in good faith reliance on court decisions, 
statutes, and warrants.

■VVtuiigh the Williams court insisted that die good faith exception limits 
only the exclusionary rule and not the fourth amendment, it was plainly 
wrong. By defining "technical violations" to include good faith reliance on 
court decisions, statutes o f  a procedural nature, and warrants, the court insu­
lated many Ibunh amendment violations from the deterrent effect o f the exclu ­
sionary rule. The court justified this result on the ground that ihe exclusionary 
rule can have no deterrent clfccl when a police officer relies in good faith on a 
statute or prior coun decision. This, too, is plainly wrong. By identifying the 
founh amendment infirmities in the statute or decision on which the officer has 
relied, future fourth amendment violations will be prevented. The good faith 
exception ensures that this process o f  identification will be delayed or will not 
occur at all.320

Inc Good Faith Mistake Branch, The court’s treatment o f the “good
laith mistake" branch also demonstrates that the good faith exception affects 
the fourth amendment as well as the exclusionary rule. The coun suggested

223 622 F.2d at 840 n. I .
' -4  td  at 844-46 fcitiin> United Stair* v JauU J 5 8  U.S 4j . t .  4 )4  < 1976); a n d  U nited  States \ Mill.

,931(1975)). Although the Court discusses these 
in the "mistake of fact" portion of its opinion, ihe coon's pnim seems to be that reliance on a

' faith,

■24 U  at 844-46 (citing United Stales v. Janis, 428 I 
• ’ >' -<» MS. 322 (5th Cir. 1974). ten . dented, 420 U .S .1 
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**:r.ir,t establishes, or at least goes a long way toward establishing, reasonable good I 

•V  * •*  *4 at 841 (quoting Ball, iuprti note 311. at 638-39).
'-6 Exactly why the good faith exception will have this result is developed in create:ctly why i 
: t s •349-55 tn jr tt .

• detail in text at
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that Agent Markonni made a reasonable good faith mistake in believing that 
Williams' violation o f  her bond condition authorized him to arrest her.327 In 
addition to the court's error in failing to exam ine both the record and 
Markonni's background in addressing the good faith question.328 this charac­
terization indicates several flaws in the “good faith mistake" branch o f  the
exception as the Williams court conceived and applied it.

The court’s reasoning here is extremely confusing. To begin with, its charac­
terization o f  M arkonni’s good faith mistake, which it describes at one point as 
‘‘an action under a reasonable factual error about one element o f the crime 
denned in section 3146,"329 sounds like a mistake o f  law, rather than a mistake 
o f fact. Indeed, it sounds suspiciously like the very mistake, “an action under a 
reasonable interpretation o f the arrest power under section 3146 that was sub­
sequently reconstrued by our panel.’’ which the court described as an example 
o f a good faith "technical violation.”330 Because section 3146 does not define a 
crime or have anything lo do with arrest powers, it is unlikely to be a technical
violation even under that broad rubric.331 Thus, the court’s meaning is
unclear.

Not only did the court never specifically identify M arkonni’s putative mis­
takes. it failed to distinguish between the two branches o f  the exception. N ev­
ertheless, the court reached out to fashion the broadest possible good faith 
exception by describing the case as presenting questions o f both a good faith 
fac ial mistake and a technical violation.332 In fact, however, the case 
presented neither.

Far more disturbing than the court's failure to identify Markonni's putative 
good faith mistake o f  fact, is its creation o f  an exception to the exclusionary 
rule for such mistakes. By insulating from the exclusionary rule all police con­
duct resulting from good faith mistakes o f fact, the good faith exception will 
erode such key fourth amendment standards as "probable cause," "articulable 
suspicion," and "exigent circumstances," and will inevitably encourage a 
movement away from these traditional standards toward a test o f  general rea­
sonableness in all fourth amendment situations.

A good faith mistake branch to the exception suggests that existing fourth 
amendment law fails to accommodate mistakes o f  fact. As discussed previ­
ously, however, the law does allow for police error in several w ays.” 1 For 
example, under current law, police action is judged from the standpoint o f  
what the officer reasonably believed to be the facts at the time he acted.334

327. 022 F 2d at 844.
328. See  notes 268-97 supra and accompanying text (discussing reasonableness and good faith ol 

Markonni's conduct)
329. (>22 F id  at 8-16.
330. Id
331. See note 229 ntprn (text o f statute).
332. 622 F 2d at 846.
333. See  notes 316-19 supra and accompanying text. We altcady have made this point in our discus­

sion of the technical violation branch. Tins repetition is unavoidable, however, given the need to fol­
low  the vtructure ol the court's opinion That the same criticism applies to both brandies o f the court's 
exception is merely another indication of the invalidity o f  the Williams court's distinction between good 
faith mistakes and technical violations.

334. See  notes 316-19 supra and.accompanying text (discussing judicial standard for analyzing po­
lite conduct; citing cases).
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Thus, an arrest and incident search will be upheld if  the police officer reason­
ably believed, on the basis o f  the facts as they appeared to him at the time, thal 
he had probable cause to arrest and search, even though he discovers later that 
the suspect com m itted no offense.335 Moreover, a stop will be sustained if  
grounded on reasonable, articulable suspicion, even though it turns out that 
There was nothing to be suspicious about,336 and a warrantless entry o f  a house 
wilJ be upheld if the police reasonably believed that exigent circumstances ex­
isted. even if upon entry they find that the suspect was not about to flee.337

Existing law also takes account o f  the legitimate interests o f la w  enforcem ent 
officers in other ways. For exam ple, the law recognizes that a policem an may 
be required to act quickly and. when so acting, should be given the benefit o f  
the doubt as to the- reasonableness o f  his actions.338 .An experienced officer 
may draw deductions from evidence that appears insignificant to a laym an,339 
and an officer may rely on rumors, hearsay, the prior record o f  the suspect, and 
other evidence inadm issible at trial to support his determination o f  probable 
cause.340 In addition, police action short o f  an arrest or full-blown search is 
permissible even when probable cause is lacking.341 Finally, when the police  
act pursuant to a warrant, courts show greater deference to their factual 
judgments.342

Because the fourth amendment already accommodates an officer’s factual 
mistakes,343 the Fifth Circuit can only have meant one o f  two things i f  it in­
tended to exempt from the exclusionary rule evidence that would be otherwise

335. See note 316 supra (citing cases).
336. See  note 319 supra (citing cases).
.<37. See Warden v. Hayden, 387 U.S. 294, 2y8 (1967) (officers' warrantless entry into house and 

seaich for luspect does not violate fourth amendment; exigencies o f  situation justified action). The 
Court has also held that exigent circumstances exist when the police have a reasonable belief that Ihc 
evidence would be destroyed during the lime it would lake to get a warrant, and has permitted the 
police to search without a warrant in such circumstances. See note 130 supra (citing cases).

338. See Warden v Hayden, 387 U.S,. at 298-99 (police acted reasonably when they entered house in 
pursuit o f  armed robber, speed essential in such situation)

339. Set' Uniled States v, Cortez, 449 U.S. 4 1 1, 418-19 (1981) (investigative slop o f defendants docs
net violate fourth amendment, officers may gain legitimate basis for suspicion by utilizing objective
facts which seem meaningless to untrained individual).

3-''0. See Draper v. United States, 358 U.S. 307, 311 (1959) (officer may consider hearsay when deter­
mining probable cause), Unnegar v. Untied States, 338 U.S. i60. 172-73 (1949) (officer may consider 
pttcr police record o f  suspect when determining ptobablc cause).

311. See note 118 supra (citing Terry).
312, See United States v. Ventres^a. 380 U.S. 102, 106-07 (1965) (police acti.,a taken under warrant 

accorded preference; in marginal case, search under warrant may be sustainable when search without 
warrant v/ould be held invalid),

343. One area where it is not clear that existing fourth amendment law accommodates teasonable. 
factual mistakes by the police is that o f  consent searches, In United States v. Matlock, 41.5 U.S. 164 
(19(4). the Supreme Court expressly left open the question whether a warrantless search was valid 
"hen the searching officers reasonably, but erroneously, believed that the consenting party had suffi­
cient authority over the premises lo authorize the scurch. Id. at 177 ,i. 14 This issue is not an easy one, 
Ser Weinreb, Generalities o f  the Fourth Amendment, 42 U. Cm L R tv. 47. 58-M (1974) (discussing 
complexities of consent to search dwelling by resident when search is directed against other resident). 
It should be tcsolved. however, bv deciding if  such a search is reasonable under the fourth amend­
ment—whether the police should be required to seek a warrant "just to make sure '— not whether the 
cstJence should be admitted under a good faith factual mistake exception to the exclusionary rule. It 
'cctns a pretty safe bet that the Court will eventually uphold such searches, as hate other courts that 
have addressed the issue. See People v Adams. 422 N E.2d 537, 541. 439 N Y S.2d 877, 881 (1981) 
'evidence obtained in search based on good faith reliance on person's consent not si.ppressible upon 
discover that person giving consent did not live on premises searched).
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admissible. It must have intended either that a test o f  general reasonableness 
should replace the specific benchmarks o f  probable cause, reasonable suspi­
cion, and exigent circumstances, or, at the very least, that evidence obtained in 
a search incident to an arrest should be admissible as long as the ofiicer reason­
ably believed he had probable cause for the arrest, even though he did not. 
Even this more limited reading o f  the Williams court's good faith exception  
translates into a tundamental change in founh  amendment standards.34-4

This result, although not explicit in Williams, seem s to follow  ineluctably 
from the opinion. If the coun did not intend to introduce, at ieast to som e 
extent, a concept o f  general reasonableness into founb am endm ent law. its 
developm ent and application o f  a good faith mistake branch makes little sense. 
Other evidence within the opinion itself also suggests that the Williams court 
believed Markonni’s actions should be judged under a test o f  general reasona­
bleness. In summarizing the agent’s conduct, the co u n  referred to the fact that 
Markonni knew W illiam s “was arriving from the very dry from which she had 
obtained the heroin that caused her first conviction.” 3'45 th is  fact may be rele­
vant to Markonni’s suspicion that W illiams was engaged in drug trafficking, 
and may well have been an important factor in Markonni’s decision to make 
the arrest,346 but it is obviously irrelevant to Markonni's authority to arrest 
W illiams for violating her travel restrictions. Thus, unless the court sought to 
evaluate Markonni’s actions under a test o f  general reasonableness,-this obser­
vation is irrelevant.'

Although the court claimed that a good faith exception does not dim inish  
the protections o f  the fourth amendment, other evidence suggests that it knew  
better. As the author o f  the article upon which the coun relied for its defin i­
tion o f  the exception candidly admitted in a portion o f  her article that the court 
understandably did not quote:

The good faith doctrine should not be judged by its effect on the ex­
clusionary rule but by its effect upon the standards which define 
when ritizens will be protected against governm ent intrusion. To the 
extent that probable cause is the key to fourth amendment protec­
tions. the good faith exception dim inishes the liberality o f  the fourth 
am endm ent . . . .  In other words what is required is no longer 
"probable cause” as presently defined, but instead a "reasonable 
ground for belief."347

Thus, both branches o f the court’s exception drastically affect fourth am end­
ment law. A good faith exception for technical violations will stifie litigation  
that otherwise would identify such violations.348 An exception for good faith

344 It marks a shift from requiring probable cause to sustain an arrest ic requiring probable cause or 
something d o se  to tl

345. 622 F 2d at S46.
346 See  tc: t accompanying notes 293-96 svpra (discussing possibility iLs: bail jumping grounds for

arrest merely a pretext id search for drugs).
547. Da!.', supra note 31.1. at 655-56.
348. It '»i|| also stifle litigation with respect to the reach of the fouru. amendment itself. Just as

reliance oo a prior decision regarding probable cause or the warrant req u irt-en t will excuse the oificcr, 
so would rebance on a decision denning what constitutes a search or seizcre. Tins would be a most 
unfortunate result. See note 178 supra
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mis'akes will erode the substantive standards o f  the fourth amendment, not 
merely affect the application o f  the exclusionary rule.

2. The Deterrence Justification

The Williams court's second ju stif  cation for adopting the good faith excep­
tion was that the exclusionary rule should not be applied when an officer 
makes a good faith reasonable mistake o f  either fact or law. The co u n  rea­
soned thal. whatever the source o f  the officer’s error, he acted in what he 
thought at the time was a legal manner.349 The court argued, moreover, that 
applying the exclusionary rule in such a situation would “ ‘have the deleterious 
effect o f  making the officer on the line overcautious to act in a situation where 
proper and reasonable instinct tells him that the activity he observes is crim i­
nal.’ ”3-‘° Thus, any deterrent effect imposed by excluding the fruits o f  thal 
error would be minimal and undesirable.

By adhering to this limited understanding o f  deterrence, the Williams court 
created a broad good faith exception to the exclusionary rule that shields all 
“reasonable” law enforcem ent mistakes under one o f its two branches. The 
exclusionary rule, however, is not primarily a punitive device: it is a regula­
tory mechanism aimed at deterring police misconduct. Nevertheless, the Wil­
liams court adopted a retrospective view, and concluded that the exclusionary  
rule has no deterrent eifect on good faith actions because an officer who acted 
in good faith cannot be deterred from that action bv subsequently excluding its 
fruits.351 T he proper inquiry, however, is not whether the subsequent applica­
tion o f the exclusionary rule w ill deter a police officer who has acted in the 
good faith belief that he was right, but rather whether applying the exclusion­
ary rule will reduce the number o f  fourth amendment violations in the future 
at an acceptable cost.

Because a police officer cannot be deterred from violating the Constitution  
unless he knows that his actions are in fact unconstitutional, future fourth 
amendment violations can orriy be deterred if courts exam ine police m iscon­
duct without regard to its good faith or consistency with existing standards. 
Although the Williams court irdulgcd in the assumption that M arkonni’s con­
duct violated the fourth am endm ent,352 it disposed o f  the case without decid­
ing what precise violation he; had committed. Indeed, the court’s good faith 
exception practically guarantees that the violation never will be identified. 
Thus, as long us the limits o f  a DEA agent’s authority to arrest for violations o f  
bail conditions remain uncertain, law enforcement officers such as Markonni 
arc left in welcome ignorance, free to make such "reasonable” mistakes in 
"good faith” forever. But if such arrests arc unconstitutional, the good faith 
exception has failed to deter future fourth amendment violations by simply 
failing to identify the mistake itself.353

349. p22 F 2d at 846.
350 id  at 542 (quoting 594 F 2d at 97-98 (Clark, J., dissenting))
351 Id
352. Id. at 540.
353, A recent decision o f  the Kentucky Coun o f  Appeals illustrates this crucial failing of. the good

faith exception. In Richmond v. Commonwealth, No. 80-CA-I366-MR (Ky. July 31, 1981) (cops on 
file at Georgetown Low Journal), the defendant challenged a district judge's authority tu issue a search

■v
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The application o f  the exclusionary rule. La contrast, w eald achieve this de­
terrence because under the rule the constitutionality o f  the police action, rather 
than its good faith or reasonableness, is dispositive o f  th; suppression issue. 
Moreover, the cost o f  this deterrence is small. In the rare cases where an hon­
est and conscientious police officer could not have known that a coun would  
subsequently determine that his actions violated the fourth amendment, the 
decision would not apply retroactively.354 Consequently, th; exclusionary rule 
will require the suppression o f evidence only in the oase that announces an 
unforeseeable rule o f  law.

The good faith exception to the exclusionary rule, therefore, is not consistent 
with the Williams court’s deterrence justification for the approach. The court's 
claim that the exception will admit evidence only "when no deterrence is 
called for and none can in fact be had”35-1’ is unconvincing: it forgets that even  
when the exclusionary rule fails to have a sim ple deterrent effect on a police 
officer’s good faith conduct, it nevertheless identifies new  constitutional viola­
tions and, as the earlier discussion o f  Delaware v. Prouse demonstrated, in­
structs all officers that this conduct is contrary to the fourth am endm ent and 
will not be condoned.

3. The Support o f Precedent

The second Williams majority endeavored to justify its gcod faith exception  
not only as consistent with both the fourth amendment and the deterrence pur­
pose o f the exclusionary rule, but also as the natural outgrowth o f  precedent 
and scholarly authority.356 Yet its use o f  authority is utterly unconvincing. 
The Williams good faith exception is, to begin with, inconsistent with a 
number o f  recent Supreme Court decisions.357 Moreover, because the Wil­
liams approach determines admissibility without ruling on  new constitutional 
standards and because ii denies the litigant the potential benefit o f  a successful

warrant outside the territorial limits ol‘his district. He argued thal the warrant s.as inv alid because the 
judge could not act outside o f  his district, and ;'iat all evidence discovered o u .~ g  i  search conducted 
pursuant to the warrant should be supptessed. ./</., slip op. at 3. The court cco-eded that "|w]e doubt 
the authority o f  a district judge, while outside the territorial limits of his dtvtnc. to issue a warrant for 
the search of premises outside his district." hi. at 4. Nevertheless, the a .u r  ruled that despite the 
questionable validity o f  the warrant, the evidence was admissible at trial tr-ecaus: the officers who con­
ducted the search had "acted reasonably and in good faith." Id. it 9.

More importantly, the court was ready to assume constitutional s.nlauon, • tefused to determine 
the constitutionality o f  the ollicers' conduct, reasoning that "|wjc rind uii'tccssary to decide that 
particular issue . . . because we believe the fruits o f the search should net has: Nren suppressed even 
though the magistrate may not have had authority to issue it." Id  at -t. I hui. „kc Agent Markonni, 
these officers remain in happy ignorance as to the legality o f  'heir conduct, anc i r e  free to repeal their 
actions in Ihc “good faith" belief that they are w ithin tnc limits o f the Cc-nstir.-.ion,

In this case, the good faith exception will fail to deter future founh am endrtm  violations because 
the coun failed to identify the ollicers' mistake. In addition, by refusing to rtvilse the undertving , 
constitutional issue, ihc court left the standards o f  the warrant requirement in cn'tbi Thus. Rithmoiiil
illustrates how the good faith exception will retard the development o f t'ouni lm endm cnt law, and

lieencourage a general reasonableness standard for examining police misconduct
354 See note -532 mfr (discussing retroactivity),
355. 622 F.2d at M7
356. See id  at S40-4I (both reason and authority support good faith cxcep lifr  and demand explicit 

recognition o f  implicitly supported exception).
357 See notes -122-39 mfm  and accompanying text (discussing recent Scrretz: Court cases in which

evidence excluded although officers' beliefs seem reasonably justified bv rood aith compliance with
statutes not yet invalidated).
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founh amendment challenge, it departs drastically from traditional principles 
upon which the Supreme Coun decides founh amendment cases.3-'8

The Williams coun  conceived o f  its good faith exception as having two fac­
ets: technical violations and factual mistakes. It divided its discussion o f  au­
thority accordingly. Although the coun seems to have assigned precedent 
randomly to each facet, this discussion nevenheless follows the Williams 
format.

Technical Violalions Facet. The Williams co rn  relied principally upon
Michigan r. DeFillippo359 to support this branch of its good faith exception to 
the exclusionary rule.360 Although the court suggested that the facts o f  the two 
cases arc “closely analogous,”361 there is little similarity between them. The 
Supreme Coun in DeFillippo analyzed only the concept o f  probable cause; it 
did not consider the reach o f  the exclusionary ruie as an independent issue. 
Thus, DeFillippo and Williams are entirely different cases and whatever sup­
port the Williams court purported to find in the prior decision o f  the Supreme 
Coun was illusory.

In DeFillippo. Detroit police officers saw a man and a woman in an alley 
where the officers had gone to investigate the reported presence o f  two 
drunks.363 As the officers approached, the woman was in the process o f  lower­
ing her slacks.363 Not surprisingly, one o f  the officers asked what the two were 
doing, and the woman responded that she was about to relieve herself.364 The 
officers asked the man to identify himself, and DeFillippo gave obviously false, 
contradictory, and evasive answers.363 The officers then arrested him for vio­
lating a Detroit ordinance that made it a misdemeanor for a person so stopped 
io refuse to properly identify himself'.366 A search incident to this arrest un­
covered drugs in DcFillippo’s pockets.367 An intermediate Michigan appellate 
court held the ordinance unconstitutionally vague and ordered the evidence 
suppressed.-'68

358. See notes 39-1 & *132 infrti and accompanying text (traditionally litigant entitled to suppression 
in case determining new standard;, hut ICil/iomi neither gives litigant benefit nor icquiies court to 
articulate standards)

359 -M3 U.S. 31 (1979).
560 (.22 F.Id at 843.
‘■til Arguably the court was correct in this reading o f  the facts o f the c.i.scv Compute Michigan s 

Del-’ilhppo, 133 U.S. at ao (search yielding dines merely incident to driest for obvious violation of 
ordinance) *nh Uniicd State; v. Williams, (>22 l“ 2d .u 840 (search yielding drugs merely m odem  io 
arrest for obvious violation o f coun order).

3(0. 443 u  S. at 33.
363. h i
364 hi. The Court concluded that this behavior, occurring at It) p.m.. warranted further police 

investigation, /</. at 37
- p i . 'h i  at 33.
3(>6 /./ .ii 39 (euine Dl.lMOIT, Mil II.. Ct)Di; 39-1-52.3 11976)),
56’ U  at 33.
?6» People v. DeFillippo, 80 Mich App. 197. 203, 262 S  W 2d 921. 924 (I977>. tev'J, 4-13 U.S 31 

■ IV <i flic appellate court expressly rejected the argument that good faith reliance on a presumptively 
'ah.) ordinance tenders the arrest legal, h i  at 200, 262 N.W 2d at 923 I lie Michigan Supreme Court 
denied further review, 4-13 U S. at 35.

Ihe IIMorns court’s misreading o f DeftHtppo, a case involving ihe substantive scope ol the fourth 
amendment, _as a case involving only the application o f the exclusionary rule, suggests an essential 
scnnection between the rule and the underlying right. .SVr text accompanying notes 527-37 mfru (char-
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The United States Supreme C oun granted certiorari because o f  contrary 
Fifth Circuit holdings that an arrest under analogous circumstances did not 
violate the founh amendment.569 Because the officers had ample cause to con­
clude thal DeFillippo had violated the ordinance, the only issue before the 
Coun was whether the officers lacked probable cause within the meaning o f  
the founh amendment simply because the ordinance was later declared uncon­
stitutional.570 The Court held the arrest valid because probable cause depends 
on the facts and circumstances at the time o f  the arrest and does not dissolve 
upon the subsequent judicial declaration that an ordinance is unconstitution­
ally vague.171 Therefore, the Court held that the evidence obtained incident to 
the arrest was admissible.372

Thus, DeFillippo declared no new exclusionary rule theory. Rather, it ad­
hered to the traditional view that probable cause turns on whether the “facts 
and circumstances within the officer’s knowledge . . .  are sufficient to warrant 
a prudent person, or one o f  reasonable caution, in believing in the circum­
stances shown, that the suspect has committed, is committing, or is about to 
commit an offense.”373 In short, the DeFillippo Court withheld application o f  
the fourth amendment exclusionary rule because it found that no fourth 

• amendment violation had occurred.374 It is a long step, however, from DeFi.;- 
Uppo to the Fifth Circuit’s position in Williams that whether or tioi a fourth 
amendment violation has occurred, the exclusionary sanction should not apply 
when the violation is a "good faith reasonable” o n e .375 DeFillippo involved 
only rights; Williams purports to involve only remedies. Thus, contrary to the 
argument in Williams, DeFillippo did not imply a good  faith exception to the 
exclusionary rule; it held, rather, that evidence need not be suppressed when 
no fourth amendment violation occurs.

The DeFillippo decision simply makes the point that an arrest that in some 
sense violates another constitutional provisi on—-because the underlying crimi­
nal statute is invalid— docs not, for that reason alone, also violate the fourth 
amendment. DeFillippo holds that the probable cause standard does not incor­
porate other constitutional protections. Thus, a successful constitutional chal­
lenge to an ordinance on grounds o f  vagueness docs not automatically render 
an arrest under the ordinance a fourth amendment violation.376 This point 
perhaps can be clarified with a hypothetical variation on DeFillippo.

Suppose an airport law enforcement officer saw DeFillippo distributing leaf--

acidizing recent arcumems o f  Chief Jusiice Burger and Judge Wilkey against exclusionary rule as 
.macks on ihe fourth amendment itself).

369 id. at 35. The Court identified Un"cd States v. Carden. 529 F 2d 443 (5th Cir. 1976), and 
United States v Kilgen, 445 F.2d 287 (5th Cir I‘>71), as Fifth Circuit czucs holding that the fourth 
amendment does not require the suppression o f evidence that is obtained incident to an arrest made
pursuant .o a presumptively valid ordinance. 443 U.S. at 35. 

 s' at J7.370 t d
371 td  The Court noted a possibl. exception when the ordinance u "so grossly and flagrantly 

unconstitutional that any person o f  reasonable prudence would Ise bound to see us flaws.” Id. at 38
372. t d  at 36
373 Id. at 37
374 t d  at 40.
375 S e t  622 I- 2d at 840 (exclusi. •' ry rule exception applies when evidence discovered in actions 

"taken in good faith and in the reasonable, though mistaken, belief that tiev  are authorized”).
376. S e i  443 U.S at 40 (unconstitutionally vague ordinance violates due process but does not under­

mine validity o f  arrest for violating ordinance).
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lets mat described ihe sublime tranquility that could be attained by joining a 
local religious cult. The officer arrested DeFillippo and charged him with vio­
lating a recently enacted ordinance that purported to protect the susceptible 
from"the influence o f  such cults.. The ordinance made it an offense to dis­
tribute any leaflets o f  this s o n  without advance approval o f  the Pon Authority. 
The officer knew this leaflet had not been approved. In searching DeFillippo  
incident to the arrest, the officer discovered drugs.

In this hypothetical problem, should the coun  suppress the drugs on the 
sround that the ordinance violated DeFiilippo’s first amendment rights? Few 
would argue that the founh amendment exclusionary rule should be pressed 
into service here, unless perhaps the officer knew that the ordinance would 
never pass constitutional muster377 or that its enforcement was a mere pretext 
for a search.374

In our society arresting DeFillippo for handing out pamphlets would be 
unlawful in one sense because he had broken no valid law. It is difficult to see. 
however, why that arrest, which was based on probable cause, or the search 
incident to it, would violate the fourth amendment.379 Whatever values would 
be served by suppressing evidence in such a case would be largely distinct from 
those protected by the fourth amendment. Because other avenues for testing 
the ordinance's constitutional validity are readily available,380 suppression of  
the evidence would be unnecessary. This is why not all arrests made pursuant 
lo invalid laws violate the fourth amendment.

Had the Williams court been less eager to issue its sweeping mandate and 
mere willing to decide the case before it, it could have relied on DeFillippo to 
conclude that the exclusionary rule should not apply; thus tnc court need not 
have based its decision on the novel theory that it rushed to cobble up. but 
instead could have admitted the evidence on the ground that Markonni’s ar 
rest, even if  in some sense illegal, did not violate the fourth amendment. The 
court’s rationa’.e could have been that although the statutes did not authorize 
Markonni's warrantless arrest o f  Williams, the arrest nevertheless did not vio­
late the fourth amendment because it was made in a public place on probable 
cause.381 The plausibility o f  such a result depends on precisely what mistake 
the court assumes Markonni made. On the assumption that Markonni’s only

1981] ‘ E x c l u s i o n a r y  R u l e  435

377 S et note 5? I iupea (DeFillippo court noted iliat some statutes might he .so flagrantly unconstitu­
tional .hat any reasonably prudent person would recognize their iinconstitutionuhiy).

37,S. See Michigan v. L)cf-illtppo. 443 U.S. .it -tO-ll (Blackmon, J.. concurring I (if defendant could 
'how that police use ordinance as pretext for investigatory searches and arrests, n would rebut any 
claim of good faith reliance by officers),

379. The distinction between the arrest that wr  bavc hypothesized, which would in one sense violate 
die tirst hut not the lounh amendment, can pcthaps be sharpened by imagining a society w-hcrc protec­
tions against unreasonable searches and seizures include a zealously enforced exclusionary rule but 
*heie religious expression is sm elly  regulated. In such a society, there obviously would be no reason to 
suppress evidence seized from Del-’illippo because in that society his jrrcst and search would consulate 
pertectly acceptable law enforcement conduct In our society, the ar rest would be unlawful not because 
it was an unreasonable searclt and seizure, but rather because it would interfere w nh the free exercise ol 
religion.

380 The mo-.t obvious method o f  challenging this hypothetical ordinance would be through a mo­
tion to dismiss on fust amendment grounds.

381. See, e .r ,  Michigan s Def-'ilhppo. -133 U S. at 36 (warrantless arrest in public place constitu­
tional .f office, has probable cause), Adams v. Williams, -507 U S 143. 148-49 ( )972) (same), Carroll v. 
Unued S'utes. 367 tj S. 132. 155-56 (1924) (same).
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mistake was in thinking that contempt was an offense against the United  
States, this result would be acceptable, For even if a warrant is required to set 
in motion the contempt process or to revoke bond, the function o f  the warrant 
here is fundamentally different from the warrant requirement o f  the fourth 
amendment.382 Had the Williams court relied on DeFillippo to conclude that 
no founh amendment violation had occurred, however, the Fifth Circuit 
would not have had this occasion to create its good faith exception to the ex­
clusionary iule.383

The other Supreme Coun authority that the Williams court relied on to sup­
port the technical violation facet o f  the good faith exception is a retroactivity 
case. United States t\ Peltier,384 In that case, roving border patrol agents dis­
covered marijuana during a warrantless search o f  Peltier's car seventy miles 
from the Mexican border.385 At the time it was conducted, the search con­
formed to regulatory standards previously upheld by lower federal courts.386 
In the interval between the search and Peltier's trial however, the Supreme 
Court in Almeida-Sanchez v. United States387 struck down these standards as 
unreasonable. The Peltier Court declined to apply Almeida-Sanchez retroac­
tively to invalidate the search.388 It .easoned that the border patrol agent had 
acted “in good-faith compliance with then-prevailing constitutional norms”389 
and therefore that retroactive application o t  Almeida-Sanchez would not serve 
the purposes o f  the exclusionary rule.390

The Williams court’s reliance on Peltier was misplaced. Peltier was a retro­
activity case; Williams was not. By its very nature as a retroactivity case, 
Peltier was concerned with the applicability o f  a standard that the Supreme

382. In this instance the role o f  the warrant would be mere:;- procedural Compare Ybarra v. Illi­
nois, 444 U.S. 85, 91 (1979) (search o f customer present during execution c f i<arch warrant for premises 
violates founh amendment, which protects people not places) 622 F 22 at S37-38 (by analogy to 
EoL.tral Rule o f Crim.nal Procedure 42, warrant requirement for contempt “merely procedural").

•383. This is not to say that the Coun’s decision in DeFillippo u without cm culties. It is worth noting 
that the Michigan statute was challenged below and held unco.-jtitutionai on both founh amendment 
and due process grounds. See  People v. DeFillippo, 80 Mich. Arp. 1.9“. 201. 203, 262 N,W.2d 921, 923- 
24 (1977) (ordinance void for lacking reasonable notice o f  what constitutes crime and for undercutting 
reasonable suspicion standard o f  terry), rev'd, 443 U.S. 31 (19'5), Toe Supreme Coun. however, fo­
cused only on the unconstitutional vagueness o f the statute aod assiduously avoided addressing the 
independent fourth amendment issue. See  443 U.S. at 34 (Michigan imerkxutory appeal held statute 
"unconstitutionally vague"). The Court overlooked the fact that there i‘ a doctrinal affinity between - 
the principles that an excessively vague statute violates due process and tha: an -rrest without probable 
cause (or investigatory detention without articulable suspicion) violates the fourth amendment. Each o f  
these rules seeks to limit police discretion: each seeks to curb capricious or discriminatory law enforce­
ment by requiring relatively clear-cut standards for when the roiice may act, Compare Delaware v. 
Prouse,'440 U.S. 648, 663 (1978) (invalidating stops made for ao a n ic u lb lc  reason as encouraging 
unbridled police discretion) m/M Papacristoi’ v. City o f Jacksonville. 41c U.S. 156, IC2. 168 (1972) 
(invalidating statute for vagueness because gives unlettered discretion to police).

384. 422 U.S. 531 (1975).
385. td . at 532-33.
386. t d  at 540.
387. 413 U.S. 266 (1973).
388. 422 U.S. at 542.

. 389. t d  at 536, 540.
390. I d  at 539, 542. The.Peltier Court identified deterrence acd judicial integrity as the purposes o f 

the exclusionary rult. The Court concluded that applying Atrr.ezdj-Sanct.e: retroactively would serve 
neither a deterrent purpose, because compliance with constitutional ncrms should be encouraged rather 
than deterred, nor the imperative o f judicial integrity, because zo  wtld'ul disobedience was being con­
doned by the court, td. at 536.
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Court had established before Peltier was decided. In Williams, there was no 
change in constitutional standaids between arrest and trial. The standard for 
lawful arrest was, and still is, probable cause. If Markonni violated Williams’ 
fourth amendment rights when he arrested her, he violated prevailing— albeit 
imperfectly articulated— constitutional norms.

.An even more disturbing aspect o f  the Williams decision is that the court did 
not glean from Peltier the importance of articulating norms. Unlike the 
Supreme Court, the Williams court was content to leave the norms indefinitely 
inchoate.391 It is only because o f  the first majority’s opinion that we know  
Markonni’s actions were, in the court’s view, legal.392 From the perspective o f  
the second opinion, however, the first opinion is wholly unnecessary because 
the second majority requires only that Markonni have acted “in good faith and 
in reasonable though mistaken” belief that his actions were lawful.393 Thus, 
the question whether Markonni’s understanding o f  the law was indeed mis­
taken would remain unanswered, and the exclusionary rule would not apply to 
the fruits o f  his conduct. As argued in the previous section, unless the court 
determines the propriety o f  the conduct, future conduct o f  similar nature will 
necessarily be reasonable. Thus, the circle is complete, and Markonni and 
other law enforcement officers can go on indefinitely arresting for violations o f  
conditions o f  release, in blissful but reasonable ignorance o f  what the law re­
quires. Surely, this is not what the Supreme Court’s decision in Pettier 
countenanced.394

Good Faith Mistake Facet. The scraps o f  authority that the Williams
coun ferreted out to support the good faith mistake facet o f  the exception pro­
vide even less sustenance than the authority it advanced to support the techni­
cal violation exception. The court relied primarily on the Supreme Court’s

391 622 F.2d at 840 (error to suppress heroin regardless whether Williams' violation o f  bond condi­
tion v is  crime warranting arrest).

392. tJ. at 839 (first majority opinion) (arrest for criminal contempt arising from breach o f  court 
order restricting travel valid therefore search incident to arrest proper).

393 td. at 840 (second majority opinion).
394. See 422 U S, at 535-39 (by implication) (whether to apply exclusionary rule retroactively prc- 

supposes courts will have new constitutional principles io apply).
In addition to Supreme Coun opinions, the Williams court cited earlier Fifth Circuit opinions that 

similarly lend scant support for the exception. In United Stales v. Carden. 529 F 2d 443 (5th Cir. 1976), 
snd United States v. Kilgen, 445 F.2d 287 (Sth Cir. 1971), the court did nothing more than anticipate 
Michigan v. DeFillippo, 443 U.S. 31 (1979). In each, the court stated that an arrest pursuant to a statute 
'lolatne of due process did not necessarily violate the fourth amendment. See  United States v. 
Carden. 529 F 2d at 445 (dictum) (arrest made in good faith reliance on statute not yet declared u n o n -  
tMutional is valid regardless o f  statute's actual constitutionality); United States v. Kilgcn. 445 F.2d at

’ 'court's overturning conviction due to invalid statute does not automatically render previous arrest 
t'drral)

The court also relied on United States v. Hill, 500 F 2d 315 (fth  Cir. 1974), cert, denied. 420
j- S 9 )| (1975). In that case, however, the court was not at all concerned with the officer's good faith, 
It ir.ercly held thal a formal error in the warrant application procedure tha» does not violate the fourth
‘ •“ rr.^meni need not lead lo suppression, id .  at 322 (no fourth amendment violation when warrant 
i"-;J on deficient affidavit but bolstered by sworn oral testimony in from of issuing magistrate). The 
y  . ..a m  court's reliance on United Stales v. Wolffs, 594 F.2d 77 (5th Cir. 1979). is similarly misplaced, 
i r.ii case did noi even raise z fourth amendmem issue. The court merely declined lo extend the cxclu- 
*■, ru'c suppress evidence obtained in violation o f  the Posses Comitatus Act, 18 U.S.C. § 1385 
, i[  £'• "bicb prohibits military involvement in civilian law enforcement. 594 F.2d at 85. Thus, even 

x I i t r h -Circuit precedent that ihe Williams c o n n  managed lo muster fails lo sunnort the technical

r m m
. j

■r? M m t

• L  ;  .  \  , U  ,  ' X i >  ~



• ©

,>VJ I .

43S T h e  G e o r g e t o w n  L a w  J o u r n a l [Vol. 70:365

decision in United States v. dam's.395 The central issue in Jam's was whether to 
extend the exclusionary rule to a federal civil proceeding by or against the 
United States when the contested evidence was seized unlawfully by a state 
police officer.396 This issue is completely irrelevant to Williams, which dealt 
with the admissibility at a federal criminal trial o f  evidence seized illegally by 
federal officials. Moreover, the Court’s reasoning in Janis also lends no sup­
port to the good faith exception. The holding in Janis in no way turns on the 
good faith o f  the arresting officers, but solely on the Court's determination that 
any additional deterrent effect on state officials o f  extending the rule to federal 
civil proceedings was outweighed by the costs o f  suppression.397 Finally, Janis 
does not support the good faith mistake facet o f  the exception because the 
officers’ mistake in Janis involved reliance on a technically deficient warrant 
rather than a factual error.398

The Williams court also relied on Michigan v. Tucker,3-  which is probably 
best understood as yet another retroactivity case. Moreover. Tucker is not 
even a fourth amendment case; rather it is a fifth amendment case concerning 
derivative use o f  a tainted statement.400 The Tucker Court reversed a state

‘ 395. 423 U.S. 433 (1976).
396. Id. at 434.
397. I d  ai 454.
398. The warrant relied on was insufficient under Spinclli v. United States, 393 U.S. 410 (1969), 

which was decided three weeks before Janis’ trial but after the search had taken place. United Slates v. 
Janis. 428 U.S. at 437. Although the Court has never decided whether Spine'Si represented a break with 
prior law and should therefore be denied retroactive effect, this sequence of events in Janis may have 
played some part in the Court's decision. In his dissenting opinion in Desist v. United States. 394 U.S. 
244 (1969). Justice Harlan used Spine III as an example o f a founh amendmr.n decision thal would be 
given retroactive effect because it merely explicated the pre-existing probable cause standard. Id. at 
263 (Harlan. J.. dissenting).

399. 417 U.S. 433 (1974). Tucker and Felder provided Justice Rehnquist with an opportunity to
discuss his view o f  the exclusionary rule as a remedy w ith limited purposes. In his Peltier opinion, he

Jiciallv crcited both United Stales v. Calandra. 414 U.S. 338, 348 (1974) (exclusionary rule judicially created 
remedy to safeguard rights through deterrent effect rather than personal constitutional right o f  ag­
grieved; therefore application restricted to areas where remedial objectives rest served), and Michigan 
v. Tucker, 417 U.S. 433, 447 (1974) (where official action pursued in complete good faith, deterrence 
rationale loses much of its force).

400, Michigan v. Tucker. 417 U .S. at 439. The relevance o f  Tucker to a fourth amendment case like 
\\VUams is questionable because Tucker proceeds from the premise that the Miranda requirement is a 
mere sub-constitutional judicial creation. See id. at 446 (police conduct departed from prophylactic 
standards but did not abridge rights). Fourth amendment standards, on th: other hand, are constitu­
tionally mandated, even if ti'.e fourth amendment exclusionary rule is not. See United States v. Peltier, 
422 U.S. 531, 542 (1975) (fourth amendment does not require suppression under pamcular circum­
stances even if founh amendment lights violated). Yer the Court itself has cued Tucker in the founh  
amendment context. See id. at 539. See generally Stone. The Miranda Doctrine in ihe Burner Court, 
1977 Sur. Cr. R e v . 9 9 , | I 8, 120, 123 St n. 131 (1978).

Surely both Ttcker and Peltier provide much material from which the Court's more skillful domino 
players may yet. if they are inclined, reduce exclusionary rule protections. Cf, Amsterdam, supra note 
88,"at 351 (skillful dotntno players have prescient purpose in moves thes make, such as explanatory 
statement in one opinion as basis for extension in dilferent situation) The Supreme Coun. however, 
has not followed the most extreme implications o f  either opinion. Indeed, is  discussed in text below, 
the Court's actions may repudiate soiiie o f  those implications, particularly in cases where the police 
relied on statutes expressly, authorizing unconstitutional searches or seizures. See, e.g., Payton v. New  

'York. 445 U.S. 573, 574. 600 (1980) (statute authorizing warrantless entry u;;o suspect's home for rou­
tine felony arrest does not outweigh constitutional standard o f  reasonableness!; Ybarra v. Illinois. -444 
L'.S, 85, 95-96 (1979) (statute authorizing detention and search o f person present when officers execut­
ing search warrant for premises docs not outweigh long prevailing constttu’.:n a l  standard o f probable 
cause).
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court decision401 suppressing evidence that the police had discovered by fol­
lowing a lead which Tucker inadvertently provided during an interrogation 
not meeting the standards subsequently pronounced in M ir a n d a  r. Arizona.402 
As in Peltier, when the Court decided Tucker it had already articulated the 
constitutional standards to govern future police conduct.403 O f  course, in M i ­
r a n d a . when the Court first promulgated those standards, it excluded the evi­
dence.404 As noted above, the Williams coun would decline both to articulate 
the controlling constitutional standards and to apply the exclusionary rule. Fi­
nally. the mistake in Tucker was, as in J a n i s , legal rather than factual. Thus, 
Tucker provides no support for the factual mistake branch of the court's 
exception.

Precedent Ignored. Not only did the Williams coun cite cases that fail
to support the good faith exception, but, more imponantly. it largely ignored 
recent Supreme C oun  decisions with which it is irreconcilable. Ybarra v. ////- 
noisros the one case that the Williams court tried to distinguish, provides a 
good example.

Ventura Ybarra was patronizing the Aurora Tap Tavern when the police 
arrived to execute a search warrant for the tavern and its bartender.406 Upon  
entering the tavern, the officers announced their purpose and proceeded to 
frisk each o f  the patrons for weapons under the authority o f  an Illinois stat­
ute.407 During this search, the officers discovered heroin in Ybarra’s pants 
pocket.408 The Court held that none of the facts supporting the warrant, and 
nothing learned while executing it. gave the officers probable cause to arrest or 
search Ybarra 409 Despite the statute, the Court held the search unconstitu­
tional,410 and revctsed Ybarra’s conviction because the drugs should have 
been suppressed.411 The Court distinguished DeFillippo on the ground that, 
unlike the statute in Ybarra, the statute in DeFillippo did not purport to allow 
searches without probable cause.412 Indeed, it did not purport to authorize 
searches at all but only to create a new substantive offense. Thus, all searches 
under the Ybarra statute violated the fourth amendment, whereas only some 
searches under the DeFillippo statute did.413 The Williams court utterly lg-

•101, .117 U.S. at -435. 447-50.
•102. 384 U.S. 436 (1966).
403. The Coun noted that the ollicers in fucker. acting before tlie^e standards were announced in 

*(trjntJti, were "guided, quite rightly, by the principles established in E tcobeds r. ittmois, 378 U.S. 478 
11964)," 417 U.S. at 447.

•104. 384 U.S. at 476.
4QS 444 U.S. 85 (1979).
406. td  at 88-89.
407, td  The statute authorized law enforcement officers to detain and search a-“-) person found on 

premises being searched pursuant to a warrant to protect the officers from attack and prevent the dispo­
sal or concealment o f  ansthing described in the warrant, td  at 87

408 td  at 89.
409, td  ai 90-92. The Court also rejected the argument that th: search was proper either under 

Terry or under an extension o f Terry. Id. at 92-96.
410 td  at 96 n .l l .  The Court stated. "This stale law, therefore, tails witfcsa the category o f  statutes 

purporting to authorize searches without probable cause, which the Court has ...'t hesitated to hold 
invalid as authority for unconstitutional searches." /</.

411. td  at 90, 96.
412. td. at 96 n.l I.
413 Id.
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nored this obvious distinction in its rush to shield from the exclusionary sanc- 
lion all unconstitutionally seized evidence that is the fruit o f  “reasonable good  
faith” police action.-*14

The Williams coun. however, did endeavor to explain Ybarra-. “Exclusion  
o f  evidence seized without any probable cause is an entirely different question 
from suppression o f  evidence seized upon a good-faith and reasonable belief in 
the existence of probable cause.”415 Applying the Williams court's rationale, 
however, the officers in Ybarra would have been excused under the good faith 
exception. The Illinois legislature told them that their frisks were proper, and 
no authority had since ruled otherwise. Their conduct seemed to fit perfectly 
into the Fifth Circuit's exception to the exclusionary rule for technical viola­
tions committed when an officer ”rel[ies] upon a statute which is later ruled 
unconstitutional."416

Alternatively, the officers in Ybarra might reasonably have thought that 
probable cause was not required because the Supreme Court has approved 
several types o f  intrusions in which officers lack probable cause.417 The search 
in Ybarra, however, did not sufficiently resemble any o f  these intrusions.418 If 
a relevant distinction exists between these different types o f  fourth amendment 
violations— searches conducted in the mistaken belief that probable cause was 
present419 and searches conducted in the mistaken belief that probable cause 
was not necessary'470— the Williams court failed to articulate it.471.

414. See 622 F,2d at 847 (when conduct taken in icasonable, good faith belief that it was proper, 
court shall not apply exclusionary rule).

415. /«/. ai 846.
416. 622 F 2d at 841 (quoting Dali, supra note 311, at 638-39)
417. See, e p ,  Michigan v. Summers, 101 S. Ct. 2587. 2595 (1981) (decided after Ybarra and Wil­

liams) (approved detention o f homeowner without probable cause during execution o f  valid warrant to 
search home for contraband); Pennsylvania v Miinms. 434 U.S, 106. 109-11 (1977) (per curiam) (ap­
proved order lo tratitc offender to exit lawfully stopped car though no probable cause or articulable 
suspicion); United States v, Brignom-Ponce, 422 U.S. 873. 880 (1975) (approved bnel roving border 
patrol vehicle stops near border and interrogation o f occupants on reasonable articulable suspicion o f  
illegal aliens although no probable cause); Terry v. Ohio, 392 U.S. I. 30 (1968) (approved protective 
slop and frisk for weapons on reasonable articulable suspicion although no probable cause).

418. Compare Ybarra v. Illinois, 4-14 U.S. 85, 71-96 (1979) (detaining and searching customer merely 
prescnl on searched premises unlawful because no probable cause, despuc prevailing statutory author­
ity) wuh Pennsylvania v. Minims. 434 U.S. 106. 109-11 (1977) (per curium) (ordering traffic offender out 
of lawfully stopped car lawful without probable cause) and  United Stales v Brignoni-Ponce, 422 U.S. 
873. 880 (dt :um) (bnclly stopping car in border area lawiul on articulable suspicion without probable 
cause) and  Terry v. Ohio. 392 U.S I, 30 (Stopping suspect and frisking for weapons lawful without 
probable cause as long as carefully limited and based on articulable suspicion).

419 See Johnson v. United States, 333 U.S. 10. 13 (1948) (mistaken belief that opium odor outside 
hotel room of unknown occupant constituted probable cause to search), United States v. Di Kc, 332 
U ,S, 581, 587 (1947) (mistaken belief that defendant's mere presence in suspected car constituted proba­
ble cause).

420. See Torres v. Puerto Rico, 442 U.S. 465. 472 (1979) (mislaken belief (hat no probable cause 
necessary because airport search "functional equivalent" of border search). Dunaway v New York, 442 
U.S 200, 216 (1979) (mistaken belief thal no probable cause necessary because custodial questioning 
lesser intrusion than normal arrest); Delaware v. Prousc, 440 U S (>48, 663 (1979) (mistaken belief that 
no probable cause necessary for spot check o f motorist’s license and registration)

421. Although several Supreme Court decisions express doubts about Ihe efficacy o f  the exclusionary 
rule, they would not support the Williams outcome because none o f the decisions permit evidence 
obtained itt violation of prevailing founh amendment standards to be used dncctly in the government's 
case-in-chief. See, eg., Stone v Powell. 428 U.S. 465. 484-86 (1976) (exclusionary rule not extended lo 
federal habeas corpus claim by prisoner previously afforded full and fair consideration of fourth 
amendment claim because minimal value for judicial integrity or deterrence). United States v, Janis, 
428 U.S 433, 454 (I97<>) (exclusionary rule not extended lo federal civil proceeding because insufficient
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Moreover, in a broad range o f  decisions, the Supreme Cour; has expanded  
the contours o f  fourth amendment protections m ways that would be unfore­
seeable to even the most prescient police officers. For example, in C/timel v. 
Californiar22 the Coun held that a search incident to an arrest in a residence is 
unreasonable if  it extends beyond the immediate reach of the arrestee.4- 3 In 
Air/.* United Stares,*24 the Coun held that eavesdropping or wiretapping 
constitutes a search even if it does not involve a physical trespass.4"  In Dela­
ware it Prouse ,*'-*> the Coun held that random traffic stops, constitute unreason­
able fourth amendment :.:'rusions.427 In Payton v. New York.-'-* the Court 
held thal unless there are exigent circumstances officers must secure a warrant 
before they may enter a person’s home to anesl her.429 In Steagald v. United 
States 430 decided after Williams, the Supreme C ou n  extended Payton to re­
quire a search warrant before officers may enter the home o f  a third pany to 
make an arrest pursuant to a warrant.431

Although to one degree or another these decisions may have been prefigured 
bv earlier*opinions, they were sufficiently unforeseeable that the officers who 
searched Chimel’s home, entered to arrest Payton and Steagald. eavesdropped 
on Katz, or stopped Prouse. all would pass a test o f  reasonable, good faith 
conduct. This consideration is one o f  the factors that has led the Court to 
apply such decisions only prospectively.432 In keeping with traditional prac­
tice. however, the Court has not paused to consider whether lo withhold the

livelihood of deterrence); United Stales v. Calandra, 414 U.S. 338, 354 U 974 , (exclusionary rule not 
extended to crand jury preceding because insufficient incremental deterrence i

432. 395 U.S. 752 (1969)
423, IJ. at 768 (overruling Unit'd Slates v. Rabmowitz. 339 U.S. 55 iI95‘! i. and Harris v. United 

States. 331 U.S. 145 (1947)),'
424, 389 U.S. 347 (1967),
425 td. at 353 (overruling Goldman v. United States. 316 U.S. 129 ( lv42». and Olmsicad v. United 

States. 277 U.S. 438 ( 1928)).
426, 440 U S. 64S (1979),
427 td. at 663 (case of fust impression).
425, 445 U S .  573 ( 1980).
429 IJ. at S74 (denying permissibilits o f  entry into suspect's home to m a le  warrantless artesl as 

exptesslv left open in United States v Watson. 423 U.S, 411, 418 n .6 (1976)1
430 id S. Ct. 1642
431. Id. at 1644
432. The Supreme Coun lias ruled thit three factors arc io be considered in deciding whether a 

decision establishing a "new" rule o f law should be given retroactive effect: i l l  the purpose of the new 
o.jndards, (2) the extent o f rel.ancc upon old standaids by law enforcement authorities; and (.3) the 
rtfe'.'l of retroactive application on the adimnisti alion of justice. Stovall v. Dcnno. 338 U.S. 293. 297 
1 1967) This approach was fust formulated in Linkletter v. Walker, 381 U.S. e IS (1465). where the issue 
»as whether M app •' Ohio, extending the exclusionary rule to the states, should be given retroactive 
etTcct Mapp did not. o f course, create "new" founh amendment law, but stmols required the states to 
provide a specific remedy for conduct that had been unconstitutional since iVotf >. Colorado. Never­
theless. the Coun denied retroactive ctfect to M app. As the Court assessed die tiuee factors: (I) the 
primary purpose of the exclusionary rule, deterrence of police misconduct, would not be advamn.I by 
making the rule retroactive, and "the ruptured privacy o f the victims' hem es and effects can; >t be 
restored. Reparation comes too late," id at 637. (2) the states had reasonably relied on prior law in 
tailing to enforce the founh amendment through the exclusionary sanction, and (31 retroactive applica­
tion would: "tax the administration of justice to the utmost.” because

Hearings would have to be held on the excludability o f  evidence long since des'royed, mis­
placed or deteriorated. If it is excluded, the witnesses avi,liable at the tune of the original trial 
will not be available or if located their memory |stc| will be dimmed. To thus legitimate such 

- an cxtrao'rdinary procedural weapon that has no bearing on guilt would senously disrupt the 
»dministr»tion o f  justice.

(1981),
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benefits o f  the exclusionary rule from the defendants in these cases on the the­
ory that the searches were conducted in reasonable good faith. Yet, the Wil­
liams court would withhold the benefit o f  the exclusionary rule to the 
defendant without either announcing the new law or clarifying the old. Thus, 
its approach is wholly inconsistent with the principles upon which the. 
Supreme Court has traditionally resolved founh amendment issues.

Even more strikingly, the Williams court ignored Wkitely v. Warden,433 in
which the Supreme Court suppressed evidence despite the undisputed good
faith o f  the arresting officers.434 In Whitely, the arresting officers received a
radio bulletin that a warrant was out for the defendants’ arrest.435 The officers
had-no reason to know that the affidavit underfiring tht* warrant was insuffi-*
cient.436 Based on the radio bulletin, the officers a n c - . td  the defendants and 
uncovered stolen property437 during a subsequent search o f  their car.438 A l­
though the conduct o f  the arresting officers was unquestionably in good faith, 
the Supreme Court ordered the evidence supprer.ed, holding that the arrest 
and search violated the defendants’ fourth amendment rights.439 Although the 
Williams court did not say whose good faith was at issue, it implied that the 
relevant inquiry is into the good faith o f  the arresting officer.440 If this is true,

Id  at 637-38.
This analytical approach was then extended in Desist v. United Slates, 334 U.S. -24 (1969), where the 

issue was whether A'atz r. United Slates, a decision extending substantive fourth amendment protec­
tions. should be given retroactive effect. It is now the lest not only for "new" founh amendment deci­
sions, but for constitutional decisions in other areas o f criminal procedure. See  Stovall v. Denno, 388 
U.S. 293. 299-301 (1967) (Coun declines to apply decisions in United States v. Wade. 388 U.S. 218 
(1967). and Gilben v. California: 388 U.S. 263 (1967), retroactively).

When the retroactivity o f  a "new" lounh amendment decision is at issue, the tirst factor will always 
cut strongly— indeed, it appears, decisively— against retroactive application. Because in the Court's 
view the only purpose o f the exclusionary rule is to deter, there is no point in applying it retroactively to 
police -onduct thal has already occurred, and which was permissible under prior law, The second 
fact. ;, • hether relevant officials reasonably relied on prior law. turns on the degree to which (he “new" 
dect-.ion represents a break with prior law. Normally, the relevant officials arc the police, and the Court 
has been generous in finding that reliance was reasonable. In United Stales v. Peltier, 422 U.S. 5 3 1, 542 
(1975), for example, the Court held that Almcida-Sanchez v, United States, 413 U.S. 266 (1973), was 
non-retroaciive even though it did not constitute, at least to the dissenters, a "shaip break" with the 
past. See 422 U.S. at 548 (Brennan. J.. with Marshall, J , dissenting) (Peltier good illustration o f dan­
gers o f  addressing prospectivity when "sharp break" standard no1! met I. See also Desist v. United 
Slates, 394 U.S. 244, 276-77 (1969) (Fortas, J., dissenting) (in refusing to apply K atz  it United States 
retroactively, Court rewards police who unreasonably relied on clearly discredited doctrine o f O/m stead  
it United States, and penalizes police departments that follow developing case law). The lower courts, 
loo, have been quick to find reasonable reliance on prior law. See 3 L.sF w e . S e a r c h  a nd  Seizu re , 
supra note 43, § 11.5, at 696 n.58 (citing cases). Finally, the third factor, which since Linkletter seems to 
have become something o f a make-weight, also has invariably counted against retroactive application
o f fourth amendment decisions because apnlsing such decisions retroactively is a "difficult and time- 
cotistiming task." Desist v. United Slates, j 94 U.S. at 251, In addition, of course, application o f  the
exclusionary ruie has no lieanng on guilt or innocence. Thus, the short of it is that the Supreme Court 
has denied retroactive effect to every one of its fourth amendment decisions thal even arguably estab­
lished a "new" rule o f  law.

433. 401 U.S, 560 (1971).
434. Id. at 569.
435. Id. at 563.
436. Id. at 568.
437. Id. at 563.
438. Id.
439. Id. at 568-69.
440. See 622 F.2d at 840, 846-47 (referring to "officers in the course of actions', , . taken in good

faith" and later referring to "conduct" without specifying whose, but concluding that arresting Agent 
Markonni acted in good faith).
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owner. Williams is totally inconsistent with Whitely. Williams would insu­
re an arresting officer whenever an independent third party obtained a 
.arrant.'141

The Williams co i  n's marshaling o f  secondary material to support the good  
faith exception is equally unpersuasive. The principal scholarly support for 
;ne second Williams opinion is Edna F. Ball’s article on the “reasonable” ex­
ception to the exclusionary rule.442 Professor Ball argues for an exception to 
the exclusionary rule by analogizing to a series o f  nineteenth-century adm i­
ralty cases contributing to the development o f  the concept o f  probable cause. 
She notes that in these cases o f  seizure ant' prize and suits for malicious prose­
cution the defendant could usually assert a good faith reasonable mistake as at 
least a partial defense.4?3 From this, she argues that a similar defense should  
be available to suppression o f  evidence motions because fourth amendment 
claims also involve probable cause questions.444

Professor Ball’s article contains some interesting material, but her central 
arzument is unsound.445 First, in most o f  the tort cases that she discusses, the 
defendant who prevailed on a good faith reasonable mistake defense was not 
entirely vindicated. In seizure and prize casts, for example, he could escape  
punitive damages, but would still be liable for actual damages.446 Thus, a 
more appropriate analogy to these early civil cases lies in the present Supreme  
Court law of suppression. The police officer who arrests without probable 
cause will lose the immediate fruits o f  his misconduct, but derivative fruits, 
evidence obtained only as an indirect result o f  hi1 misconduct, may be admissi­
ble if he acted in good faith.447

More importantly, the fact that the law o f  suppression and the law o f  prize 
and capture share the concept o f  probable cause does not imply any further 
similarity. Professor Ball might just as weii argue that because suppression

■Ml. But cf. Whitely v. Warden. -101 U.S. at 568 (otherwise jllcg.il arrest cannc. be insulated from 
challenge by instigator's decision to rely on fellow officers to arrest) In fact, as far back as 1959. the 
Supreme Court expressly rejected the argument that the good faith o f  lie arresting officer can substitute 
for probable cause. See  Henry v. United States, 361 U.S. 98, 102 (1959) ("good faith on the part o f  
arresting officers is not enough"). In the words o f  Justice Stewart in beck v. Ohio, 3 '9  U.S. 89 (1964), 
“If subjective good faith alone were the test, the protections o f  the Fojrth Amendment would evapo­
rate, and the people would be 'secure in their persons, houses, papers, ar d effects.' onls in the discretion 
of the police." td. at 97 (warrantless public arrest and incident search unlawful because uncoirobo- 
rated tip insufficient to constitute probable cause). If subjective good fa th need onb l< "reasc lablc" 
for evidence to survive suppression, then all that insulates us from the ui bridled police discretion that 
Justice Stewart foresaw is an ad h o c  virtually standardlcss, judicial rcvu w o f “reasonableness."

•*42. Ball, supra note 311.
•*43. See id. at 639—40 (good faith total defense to malicious prosecution and partial defense against 

punitive damages in seizure and prize),
444. td. at 639.
445. She is guilty o f  what an old logic textbook deemed "false analogy" and "a copious source of  

error." G. Jo y c e . P r in c ip l e s  o f  L o g ic  2S5 (3d cd. 1926). "Few things carry conviction to the mind so 
much as a striking analogy, and few things can be more misleading," td.

446. BalL supra note 311. at 639,
447. See United States v. Ceccolini, 435 U.S. 268, 279 (1979) (testimony oi witness admissible be­

cause sufficient attenuation between illegal search and finding witness); cf. Dun. was « New York. 442 
US, 200 , 216 ( |9 '~ i  (confession inadmissible because no intervening events bo ween illegal detention 
md confession); Brown v, Illinois. 422 U.S 590, 603-04 (1975) (confession mad nusiblc because stale 
failed io show attenuation between illegal arrest and confession) Although the Court uses a multi­
meter analysis to determine attenuation, the flacrancy of the official misconduct is ol particular impor- 
*»nce. 422 U.S.’i t  603-04.
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issues as well as prize and capture cases involve concepts o f  probable cause, 
both ought to be heard in admiralty. Or she might also argue that couns  
should adopt another doctrine from the law o f  prize and capture for the law o f  
the founh amendment. In old admiralty cases, a seizure o f  a vessel was held 
justified with or without probable cause if, after the fact, the vessel turned out 
to be subject to seizure."8 F ounh  amendment law, however, has always been 
otherwise; an unlawful search cannot be made lawful 'by what it turns u p ." 9 
The ino, '^.oration o f  this admiralty rule into the fourth amendment would do 
away with the suppression doctrine altogether: If the search were fruitless, no 
evidence would be l'ound to suppress; i f  it were successful, no founh amend­
ment violation would be found no matter how glaring the absence o f  probable 
cause. •150

The court also relied on a short piece by Professor Charles Alan Wright,951 
which he first delivered as a lecture lo undergraduates/52 Wright’s same basic 
arguments for a watered-down exclusionary rule have been discussed exten­
sively elsewhere and will not be repeated h e r e /53 In any event, the Williams

•148. The admiralty cases that Ball relics on involved seizures of ships that it turned out were not 
subject to forfeiture. Probable cause was set up as a defense by the captain o f  the capturing ship. When 
the seized ship was subject lo capture, that was the end of the matter. The capturing ship was liable 
only if  the seized ship was not subject to forfeiture and  there was no probable cause to believe that it 
was. See  Slocum v. Mayberry, 15 U.S, 1, 9*10, 2 Wheat. I, 5 (1817); The Charming Betsy, "6 U.S. 64, 
120-22, 2 Cranch 34, 68-70 (1804). The seizure, in other words, could b: justified by its results.

Justice Rehnquist and C hief Justice Burger have also suggested that the Coun may have gone wrong 
in Byars v. United States, 273 U.S. 28 (1927), when it rejected the doctrine that a search is justified oy 
what it turns up and held that probable cause could only be measured by objective facts known to the 
officer prior to the search. Id. at 29. "This result," Jusiice Rehnquist has written, “while taken for 
granted today, was not inevitable. The Court certainly could have held that discovery o f  the article 
s sughl is compelling evidence thal the search was justified, or that any violation of the Fourth Amend­
ment in such a case was harmless error.” California v. Minjares, 443 U. 3 916, 921 (1979) (Rehnquist, 
J.. with Burger. C.J., dissenting from denial o f stay). This doctrine, la use Professor Amsterdam's 
terminology,"presupposes a purely "atomistic,” rather than “regulatory ' interpretation o f  the fourth 
amendment. See  note 88 supra.

449. United Stales v. Di Re, .’ 72 U.S. 581, 595 (1947); Byars v. United States, 273 U.S. 28. 29 (1927).
450. Professor Ball anticipated such objections and attempted a rejoin de r. But it is only a rephrasing 

o f her basic'argument, with all o f its weaknesses intact:

One may well ask why the teaching o f  early civil cases is relevant to the development of 
modem rules o f  criminal procedure . . .  Putting aside the conceptual overlap o f  ton and 
crime, perhaps the best answer is that the nineteenth century civil casss dealing with uninten­
tional mistake concerning probable cause gave early courts their only opportunities lo con­
sider the definition o f  probable cause and the effect that good frith would have on the 
implementation of that doctrine. Since the Court has been willing 'o use these decisions to 
define probable cause in later criminal case ,l is not inappropriate to look to them for gui­
dance in the area of good faith as well.

Ball, supra note 311, at 641 (footnotes omitted). The overlap to which Professor Ball refers is not as 
great as she suggests. The similarity is between the elements o f  torts and the elements o f  crimes. The 
only similarity that would help Professor Ball's argument would be one between torts and the suppress 
sion doctrine. The analogy between these two areas, however, is in fact quite weak. That Professor 
Ball's article persuaded the Williams court demonstrates how eager it was to adopt the good faith 
exception.

451. Wright, M ust the Criminal Go Free i f  the Constable Blunders?. 50 l e k  L, Rev 736 (1972)
452. Id. at 736.
453. See generally GcIIer, supra note 70, at 656-84.
Professor Wright asserted ihht empirical evidence failed to establish the prophylactic ..ficacy of the 

exclusionary rule; Wright, supra note 452, at 739; that much police activil, is not cscn aimed at secur­
ing convictions and therefore cannot be reached by the rule; id. at 740, that the police rarely learn 
whether the evidence they seized was excluded or admitted, or why; id., and that police in fact do not
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court both misinterpreted Wright’s argument and failed to evaluate his cost- 
benefit analysis. Wright did not argue for the reasonable good-fanh exception 
embraced by Williams. Instead, he favored the American Law Institute (ALI) 
propcsal.454 Thir proposal would apply the exclusionary remedy only when  
there has been a substantial founh amendment violation.455

A more substantive criticism is that Wright misperceived the costs associated 
with the exclusionary rule, costs that he deemed so excessive as to require a 
major cut back o f  the rule.456 According to Professor Wright, in addition to 
freeing an assortment o f  gamblers, junkies, and gun-toters, the rule has freed 
these heinous criminals o f  Supreme Court infamy: the child-murderer Coo- 
lidae;457 the brutal rapists, Davis458 and Bumper:459 DeForte, a Teamsters offi­
cial who used his position to extort payments;460 and Berger, who conspired to 
bribe a high public official.461

Although Professor Wright acknowledged that the suppression o f  evidence 
docs not always result in the unleashing o f  a criminal who preys again, lie 
asserted that:

In most or all o f  the cases the evidence held to have been obtained  
illegally was so critical to the prosecution’s case that it is unlikely that 
[the defendants] could be convicted without it. The probable result is 
that the defendants in these cases, who have been found guilty o f  
heinous crimes, will go free.462

Had he checked. Professor Wright would have learned thal his assumptions 
were wrong. O f this group, all three violent offenders were convicted, on re­
mand, without the suppressed evidence.463 Only DeForte and Berger escaped

undctstand (he arcane fourth amendment standards that the courts set for their conduct, hi. at 740-41. 
for a discussion of the similar arguments o f  Professor Oaks, sec test accompanying nolcs 147-60 jupra.

454. Wright, supra note 452, at 745.
455. The ALI lest o f  a substantial violation focuses on: (I) the seriousness o f  the violation; (2) die 

c.Tcci on the criminal justice system us a whole; and (3) the prejudicial cirect to the particular defend­
ant. ALI M o d e l  C o d e  o f  P r e -A r r a ig n m e n t  P r o c e d u r e  § 150.3, Commentary 407 (Apr. IS. 1975 
Proposed Official Draft). See generally Coe. A L I Substantiality Test• A  Flexible Approach to the Exrtu- 
uonarv Sanction, 10 Ga. L, Rev. I, 7 n.22 (1975); Wright, supra note 452, at 745.

456. See Wright, supra note 452, at 742 (rule not justified without evidence that benefit to society 
outweighs obvious cost o f  freeing heinous criminals).

457 IJ. (citing Coolidge v. New Hampshire, 403 U.S. 443. 494 (1971) (Black, J . concurring and 
dis'cnluie) (kidnapping fourteen-year-old, slashed throat, shot in head, and left on side o f  road)).

458. ia  (citing Davis v. Mississippi. 394 U.S. 721. 722 (I9o9) (rape in victim's home)).
459 hi. (citing Dumper v. North Carolina, 391 U.S. 543, 558-59 (1968) (Black, J., dissenting) (twice 

(jjed woman at gunpoint, shot her and companion, and left them for dead))
4('0. hi. (citing Mancusi v. Dc Forte, 392 U.S. 364, 365 (1968) (union olficia1 .onvictcd ol extortion)).
461. iii, (citing flcigcr v. New York, 388 U.S. 41, 44 (1967) (bribed Chairman of New York State 

Liquor Authority)),
462. Id.

•463. See Davis v. State, 255 So, 2d 916. 919, 922 (Miss. 1971) (second conviction on rape upheld with 
'Mini's purged testimony read at trial), cert, denied, 409 U.S. 855 1 1972); Noith Carolina v. Bumper, 5 
N App 528. 532, 536 (1969) (rape charge not retried but convicted on assault and robbery); note 465 
‘?'ra (Coolidge agreed to plea bargain instead o f  facing new .rial)

tight was especially icckless in saying that Ihc exclusionary rule would be likely io free Davis. The 
c'Ncncc suppicsscd was a sci o f  fingerprints taken from Davis during an illegal arrest. Davis v. Missis- 
"ppi, 394 U.S. 721, 724-25 (1969), Justice Stewart suggested in Jissent that the suppicssion was a 
unless act id . at 730 (Stewart. J., dissenting). There was probable cause io rearresi Davis because the 
'ir.itn subsequently identified him as her assailant. Id. Another set o f fingerprints could be properly 
obtained, so conviction at retrial was a foregone conclusion. Id. The majority did not contest this 
fvini. On retrial, properly obtained fingerprint.', were admitted and Davis was convicted. Davis v
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further punishrrrtnt.464 Ceolidge and Davis are both still behind bars.465 
Bumper s e r v e d  <, substantial portion o f  his sentence and was granted parole 
just last year.466

As its final secondary source, the Williams court cited Judge Friendlv’s 
book., Benchmarks?*1 Yet, it did so with a simple, conclusory statement indi­
cating that Judge Friendly favored the good faith exception.466 and overlook­
ing the narrowness o f  h.v.i rationale.469 Judge Friendly assumes that the 
exclusionary rul: operates only through a crude mode o f  specific deterrence, 
punishing the particular offending officer directly to teach him to do better the 
next time.470 Judge Friendiy’s argument, however, ignores the other deterrent 
mechanisms o f  ihe rule discussed earlier in this article.471 This cursory repre­
sentation o f  support from .' udge Friendly is misleading,477 and is indicative o f  
the flimsy authority that the Williams court offered for its decison. Thus, the 
ten judges who filed a special concurrence were surely coirect in criticizing 
their brethren for “ ‘readying] out’ for a vehicle to change a long line o f  
precedent."473

S u te.,225 So. 2C. 916. 921 (Miss. ts'lTI) (affirming conviction after relnal). It is surprising that I’rofessor 
Wright, writing in 1972. missed ill! this

464. See  People Berger. 18 M.Y.id 638, 638 (1966) (government stipulated that without evidence 
and leads from eavesdropping devices it would have no cas't), rev'J on oF.er grounds, 388 U.S. 41 
(1967). There is nc reported case indicating that DeForte was ever reined.

4b5. Telephone conversations vilh Coolidge prosecutor. William Mavnzrd (July. 1981) and Davis 
prosecutor. George Warner (July 1981).

466. Telephone conversation with Bumper prosecutor. Herbert Pierce (J'oly. 1981).
467. 622 F .2d at  84 1 (ci t ing  H FRIENDLY, BENCHMARKS 260-62 (1967))
468. IJ. at 841 (tcfem ing to friendly as writer "advocating exception").
469. See tJ. (Fnendly suggested limning suppression to fruit o f intentiaaally or ll.igran.lv illegal 

activity).
470. See  H. F lUEN tiLY , B e n c h m a r k s  260 (1967) ( " d e t e r "  suggests a n a k e y  to  c r im in a l la w  w h ich  

pun ish e s  e v i l m o tiv e s  ra th e r  th an  m is ta k e n  on e s ; e xp e r ie n c in g  pu n ishm en t is th e  o n ly  m e th o d  o f  
d e te rre n c e ).

47 1 . See  notes '46-75 supra and accompanying text (rule j I s o  deter, th.vagh general and systemic 
deterrence).

472. Equally nitieant is the secondary material (hat the Williams .-otiri does not consider. A lim i­
tation on the exclusionary rule somewhat similar to Williams "reasonable. rood-faith mistake" excep­
tion has been proposed before. As mentioned above, the American I aw Institute Model G  de of Pre  ̂
Arraignment Procedure proposed eliminating all but "substantial" broaches from the reach o f the rules, 
See ALI M o d e l  Coot o f  P r e - A r r a i g n m e n t  P r o c e d u r e  §8 ,02 ,  Note 1 (Tent. D aft No. 3. 1970) 
(advocating use o f  exclusionary lute for seizures violating basic safeguards but not fo : non-prejudicial 
minor violations), In fact, the drafters considered but rejected a proposi. viru.alb identical to the 
Williams holding See Coe. supra note 455, at 7 (flexible "prejudice lest" excluding unlawfully o b ­
tained statements and identifications rejected as ambiguous when ALI adrrted substantiality test for 
search and sci/n rt section). A similar test to thal contained in t ie  ALI proposal provision has been 
enacted in North Carolina. See  N.C. G e n .  S t a t  § I5A-974(J) (197.1) (rep ression  of rvidcnce o b ­
tained as result o f  "substantial v io v o n "  determined by considering intents: violated, extent o f devia­
tion from lawful conduct, willfulness, and deterrence), The lileraturr concerning these various 
proposals is already vj.st: yet ihc Williams court, although undertaking ; major refashioning o f the 
exclusionary rule, altogether ignored it. This is not to suggest that the autzart o f  law journal articles 
aie entitled lo sec. their works cited vdienevcr a court later issues a decision involving the mine topic 
.The debate on these questions, howev er, has been substantial, and the W i/lnm t court could have prof­
ited by exploring ihc literature mote fully.

473. 622 F id  at 84S'(Rubin. J . with Godbold, Kravitch, Frank M. Jo'zzson. Jr. Poliu. Hatchett,
Anderson. RandilL Tste Ai Thomas A. Clark. JJ.. specially concurring) iquoting Crist v Cline, 4J4
U.S. 981, 981 1 1977; (Marshall, J., Jn .cm ing from order restoring case to ct.;ndar lot ttral argument))
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V . T h e  G o o d  F a i t h  E x c e p t i o n  in  P r a c t i c e

This article has examined both the fourth amendment exclusionary rule and 
the sweeping good faith exception announced by the Fifth Circuit in United 
States v. Williams. It has demonstrated the effectiveness o f  the rule as a deter­
rent io police misconduct, and has argued that a good faith exception will sub­
stantially undermine thal effectiveness. In order to highlight the crucial flaws 
. fthe Williams approach, this section first describes the mischievous effects the 
exception will have on lawmaking in both trial and appellate courts. It then 
examines some typical founh amendment violalions that under the exclusion­
ary rule lead to suppression of illegally-obtained evidence. By comparing the 
result of these violations under present law with the anticipated result under a 
cood faith exception, the section demonstrates thal any gam in successful pros­
ecutions brought about by the application o f  the exception would be far out­
weighed by the consequent loss o f  constitutionally protected privacy.

A. THE G O O D  FAITH EXCEPTION IN TH E CO URTS

I. The Hearing

Williams tells us next lo nothing about how a trial court applying the excep­
tion should conduct hearings on motions to suppress. While the Williams 
court strained to promulgate its good faith exception in the broadest possible 
language, it was remarkably reticent in instructing the lower courts how to 
implement it. Specifically, the decision leaves open three crucial issues: what
o.andards to use in assessing good faith or reasonableness: who will have the 
burden of proof: and what evidence will be admissible.

First, it is not clear what constitutes good faith or reasonableness in this 
context. One might suppose that by good laith mistake the coun  meant an 
honest mistake, not a sham mistake, but that is o f l i l i le  help. The only enlight­
enment the court gives as to what constitutes a reasonable mistake is that the 
officer's belief in ihc lawfulness o f  his action must be "based upon articulable 
premises sufficient to cause a reasonable and reasonably trained, officer to be- 
iicvc that he was acting lawfully.''47''

Second, ihe court left “for another day" the "proper allocation o f  the burden 
of proof."475 As a consequence, once the defendant shows misconduct, we do 
rot know whether the defendant must also prove bad faith and unreasonablc-  
ros. or whether die burden shills to the government to establish that the eon- 
>-jci was in good faith and reasonable.

This confusion raises a third uroblein. Whatever burden o f  proof is im- 
:v>cd. the government will present the officer’s self-serving claim that he 
thought his actions were lawful,476 To refute this assertion, the defendant will

- - Even i | ,n  liu; icd gu idance  seems to have  been given as som e th ing  o f  an  a f te r though t .  622 P .2d 
* ' - I  ti 4 a.

4"f tii at m ;
 ̂ * <• CM course, police pcijur. max impede accurate lidding o f  lact by the trial coun. See P

'U i . s y ,  P o l i c e  P o w e r  I87->S ( I ' M )  (em pir ica l  study show in g  significant rise in p e rcen tag e  of  
t C jv r j  m Which c s id e n c e  sewed th ro u g h  ".■•haiidonmcnt" .liter Stdfw  i Ohio: i cpo r i  t l -  

•’<r< :!.jt decision encouraged police io file false repons) :  J S k o l s j c k ,  J r s i n  i w i t h o u t  I 'k ia i  214-
1 ibecause judicial  decis ions have failed to set c lear  s ta n d a rd s ,  police o f ten  reconstruct  even ts  \o

|o jj)  E x c l u s i o n a r y  R u l e  4 4 7
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have to contest the officer’s state of mind,477 thus posing thorny evidentiary 
problems. It would seem, for example, that a primary focus o f  the hearing will  
necessarily be the officer’s training. This highlights an anomaly o f  the good  
faith exception: proof by the defense that the offending officer was well- 
trained tends to disprove the officer’s claim of good faith by showing that he 
knew better, while proof by the government that the officer was poorly-irained  
tends to prove the officer’s good faith by showing that he did the best he coulcL 
Thus, police departments may have an incentive to leave their officers ignorant 
of the iegal standards governing their conduct because an officer’s claim o f  
good faith is more credible i f  he has no reason to knew that his conduct is 
unlawful.478 This anomaly has the concomitant negative effects o f  both pun­
ishing police departments that efficiently regulate their officers by holding 
these officers to a higher standard, and rewarding inept departments by hold­
ing their officers to a lower standard.

While the good faith exception's objective requirement o f  reasonableness 
will admittedly mitigate these effects to some degree, the incentives introduced 
by the subjective requirement o f  good faith remain skewed. Moreover, the 
reasonableness requirement o f  the good faith exception raises additional 
problems o f  proof. By hypothesis, the exception comes into play only when  
the exclusionary rule would otherwise require suppression, Thus, however 
"reasonable'’ the officer’s conduct, it is nonetheless unconstitutional. At some 
point, something has gone wrong either in the officer's judgment or in his 
training. The defendant thus must try to establish bad faith, by showing that 
the officer had sufficient training lo know that his actions were unlawful, or 
un'easonablencss, by showing the inadequacy o f  the officer’s training. In e i­
ther case, Williams leaves unresolved whether the defendant will be allowed to 
call as witnesses the police brass in charge o f  training and continuing educa­
tion o f  line officers, If he is permitted to call these witnesses, then present 
suppression hearings, which opponents o f  the exclusionary rule criticize for 
consuming precious court time,47'7 will seem positively fleeting by comparison  
to those born o f  the good faith exception. If the defendant is precluded from 
calling these witnesses, however, how can he make the necessary “expedition

"t'ubric;ii|e| probable cause1'): Oaks, ,iupra note 103. at 739-42 (Increased police fabrication o f  probable, 
cause in response to M app ); Note. F.Jfrct o f  Mapp v. Ohio on Pohcr St-'ch-and-Seizure Prarnces m  
Norcottcs O u rs ,  4 Coi-UM. TL. &. Soc. Pkob. 87. 94-95 (196S| (empirical study demonstrating rise in 
abandonment claims by police supports conclusion ih.il police have fabr’iuicd basis o f  arrest to meet 
rcvjuitcmenu o f  Mapp).

477. This is, perhaps, one desirable feature of a good faith exception: i: would conceivably tetpnre 
police ollicers to explain in court their understanding o f the lelevan: founh amendment law and why 
they felt that their actions were justified under is This in turn might provide an added incentive for 
police departments to educate their ollicers in the law. In practice, h o » r v r . it is unlikely that anal 
courts will conduct hearings on motions to suppress like u law school course in crimiral procedure. In 
the end. the officer's bald assertion that he thought he had the right to do -hat lie did will, if unchal­
lenged. establish good faith. Moreover, the exclusionary ntlc without a ::od faith exception already 
provides police departments with the incentive to teach their ollicers the bounds o f  constitutionally 
permissible conduct

47h. See K aplan,sopra pole 131, at 1044 (police department dedicated ,j  crime control would have 
incentive to leave its ollicers uneducated about law so that constitution.- violations could he labeled 
inadvertent).

479, S r t  note 533 infra (citing critics o f  time spent on suppression motions).
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:r.io the mind of the police officers"4SO to prove bad faith or unreasonableness
u n d e r W illiams'!

In practice, few trial courts will permit time-consuming inquiries into the 
training and motivations o f  individual police officers. The good faith excep- 
:ion sixes trial couns a convenient method by which to side-step these ques- 
•.ionsr as well as the underlying founh amendment issue itself, by simply 
.Acusins the officer’s alleged mistakes as reasonable ones. Inevitably, a sliding 
-rale test of general reasonableness will become the touchstone o f  the founh  
_mcndmenl.

Indeed, the good faith exception, coupled with the operation o f  other forces, 
works to ensure this outcome. To begin with, the good faith exception’s fac­
ia l  mistake facet is intelligible only as a test o f  general reasonableness,48' and 
its technical violations facet will stem the development o f  founh amendment 
doctrine.481 What rules we now have will slowly atrophy, and new ones will 
r.ot be generated to lake their place. Moreover, trial judges are averse to sup­
pressing probative evidence, and an excuse o f  general reasonableness provides 
a virtually unrcviewable way to avoid doing so. We can expect, then, to find 
judges’ thumbs on the reasonableness side o f  any sliding scale.4S3 Even a 
radge sensitive to fourth amendment interests will find himself in difficult 
-traits, for as Professor Amsterdam has observed, the difficulty with a reasona­
bleness lest is that "it converts the founh amendment into one immense Ror- 
-ffiach blot. . . . The varieties o f  police behavior and the occasions that call it 
forth are so i tnumerable that their reflections in a general sliding scale ap­
proach could only produce more slide than scale.’’484 In practice, he con­
cludes. "appt llate courts defer to trial couns, and trial courts defer to the 
police."485 T tus, *‘[i]f subjective good faith alone were the test, the protections 
, i the Founb Amendment would evaporate, and the people would be ‘secure 
in their pers ms, houses, papers, and effects,’ only in the discretion o f  ihe

. The Appeal

For the most pan, trial courts simply apply the T.w within the bounds set by 
ippdlatc co irts. Appellate courts, however, both correct errors of law and 
!=n clop the aw. As a result, the consequences o f  the good faith exception arc 
sen more profound at the appellate level because courts that adopt the exccp- 
lt: will nui develop fourth amendment law. If evidence is admissible under 
he good fa th exception, appellate decisions that resolve the fourth amend-

Massacl usciis v I’amten, 389 U.S. 580, JdS (1968) (White. J., with Marian & Stewart. JJ.. dis- 
c from di'iimsal o f certiorari) (inquiry into inituls o f ollicers would produce crave and fruitless 
sjtu'n cf judicial resources).
•SVr tev accompanying note 326 supra 
■'•c tex accompanying note 344 supra,
"So lor a as lower court trial judges remain opposed on principle to the sanction they are sup- 

;o he .-nhsrcinc. the ;• Jiliurm of another especially subjective factual determination will constitute 
n epe i un .tasion to nullification at the trial court leve l" Kaplan, rup,-a nore 131. at 1045 

•Vmsierdam. rupra note 88. at 393-94, Moreover. "|i|t is always easier to convince jurors that a 
dlega action was inadvertent than n is to convince them it was purposeful." Kaplan. sur'J 

'■•I -t I 4 5 s3 (cuing R. K hkion. T kia l T a c t ic s  a n d  M l t i io d s  291-92 t2d ed. 1973))
\~tste dsrr.. rupra note 88, at 394.
neck v. Ohio. 379 U.S. 89, 97 (1964), quoted in Amsterdam, supra note 88. at 394. .

■ v.-' •• 'Vc.O-'
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ment issue would be superfluous. To be sure, in some instances under the 
good faith exception, a court will have to consider what present law required 
o f  an officer in order to determine whether his behavior was reasonable.'87 
Nevertheless, the issue under the good faith exception is how far the officer’s 
conduct exceeded the limits of existing law. Thus, there would be no occasion 
to re-examine the limits themselves in the course o f  determining the officer’s 
reasonableness.488

Moreover, the judicial policy against rendering advisory opinions ensures 
that courts will not examine police conduct held permissible under prior deci­
sions or authorized oy statutes because such actions undoubtedly would consti­
tute good faith reasonable conduct. Appellate courts will not issue advisory 
opinions; the Supreme Court warned against such unnecessary adjudication in 
Bowen it United States.489 In Bowen, the Ninth Circuit had refused lo apply 
Almeida-Sanche: v. United States490 retroactively.491 Before deciding the ret­
roactivity issue, however, the Ninth Circuit concluded that the search v as ille­
gal. Affirming the decision that Almeida-Sonche: should not be applied 
retroactively, the Supreme Court nevertheless warned:

This Coun consistently has dcciined to address unsettled questions 
regarding the scope o f  decisions establishing new constitutional doc­
trine in cases in which it holds those decisions nonretroactive . . . .
This practice is rooted in our reluctance to decide constitutional ques­
tions unnecessarily . . . .  Because this reluctance is in turn grounded 
in the constitutional role o f  the federal courts . , . the district courts 
and courts o f  appeal should follow our practice, when issues o f  both 
retroactivity and application o f  constitutional doctrine are raised, of 
deciding the retroactivity issue first.492

Bowen suggests a similar approach in good faith exception cases. The good 
•faith exception would allow appellate courts to decide that a police officer's 
reasonable reliance on prior law obviated the need, to reach the constitutional 
question, because the exclusionary rule would not apply in any event. Thus, 
applying the rationale o f  Bowen, federal cou ns adopting a good faith excep­
tion would not promulgate decisions addressing the founh amendment

487. One commentator has asserted thal die good laith exception does not preclude examination of  
ihc constitutionality o f the officers' conduct, Israel. Criminal Procedure, the Burger Court, and the Leg­
acy o f  the Warren Court, l i  Mtcil. L. R e v . 1320, 1415 ( 1977). Under (hit analysts, appellate cours or 
the Supreme Court could requite trial couns to address fourth amendment issues directly before they 
evaluate possible good faith exception arguments, td. It is hard to belies , that the availability of the 
good faith exception will result in searching reviews of fourth amendment law, even when courts are 
fequircd to tcsolse fourth amendment issues directly before considering good faith exception claims. 
The good faith exception's implicit message lo trial courts and litigants thal reasonable fourth amend- 
menrviolations aie permissible means that only the most egregious police conduct would receive close 
scrutiny under traditional fourth amendment standards, cotduct that wouid have failed the good faith 
exception standard anyway

488. The Williamt cpui;. for example, decided that Agent Markonni had ,,ot transgressed the limns 
of the law cr.ouith to mem any discussion of these limits at all.

489. a22 U S.NlO (1975).
490. 413 U.S. 266 (1973).
491 United States v. Bowen, 500 F.2d 960, 967 (9th Cir. 1974) (scar-'h illegal because conducted 

without warrant or probable cause 49 miles from border; outside scope of Almeida-Sanche: permissible 
border searches). a jfd  on other grounds, 422 U.S. 916 (I9i'5).

492. 422 U.S. at 920 (citations omitted).
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:><ue.' *
There are. then, several reasons for believing that the good faith exception 

<A ill stem the development o f  founh amendment law. First, there will be far 
lower challenges to arguably illegal searches and seizures. If courts are quick 
io applv the good faith exception, litigants, recognizing that evidence in their 
cases will no:- be suppressed, will stop raising founh amendment issues. Even 
if couns ignore or distinguish Bowen and issue purely prospective decisions 
delimiiing'fu'.ure permissible police conduct, there will nonetheless be a drop­
off in the”number o f  founh amendment challenges. Defendants want to win 
their cases, not advance abstract points of law that may benefit others.40-* 
Thus, regardless of the merits of a defendant's constitutional claim, he will 
have no Incentive to challenge prior decisions if  he anticipates that the evi­
dence will be admitted under the good faith exception.495 Judicial sensitivity

49). in B oxer. the petitioner had been the subject o f  a routine search at a fixed traffic check point 
tome distance from the Mexican border. E hdence leading to a criminal prosecution was uncovered in 
the course of the search. Bowen's motion to suppress was denied by the trial coun. and the Ninth 
Circuit affinnec that decision. United States v. Bowen. *62 F.2d 3-17. 34S '9th Cir. 1972) (per cunam). 
The Supreme Coun granted certiorari, but vacated and remanded the case for consideration in light of 
'ts decision in Almeida-Sanche: >. Untied States, which held that non-probable cause searches con­
ducted bv roving border patrols were unconstitutional. Bowen v. United Slates, 413 U.S. 915. 916 
1 1*73). On re—and. Bowen asked the Ninth Circuit to extend Ihe reasoning of Almeida-Sanche: to 
invalidate Txed check point searches as well. United Slates v. Bowen. 500 F 2d 960, 962 (9th Cir. 1974) 
icn banc). The Ninth Circuit agreed that Almeida-Sanehe: governed such searches, but ruled that it 
»hould not be arplied retroactively, and therefore upheld the admission o f the evidence against Bowen. 
id.

The Supreme Court again granted certiorari. Before the Court. Bowen made the imaginative argu­
ment that beca-se his case involved an exiension, not merely an application, of Almeida-Sanche:. the 
newly announced law should have been applied m lus case even if  Almeida-Sanche: was non-tetroac- 
uve. Bowen v. United States. 422 U.S. 916, 919-20 (1975), He argued that he was entitled to exclusion 
under (he Court's uniform practice of "applying new constitutional doctrine in the case that establishes 
the point ” Id. at 920. The Court rejected this argument, and noted that the Ninth Circuit should not 
even have decided Bowen's constitutional claims, td.

It is irue that m the Bowen situation, another case testing the constitutionality of fixed point searches 
would, doubtless, eventually arise if the Border Patrol continued to conduct such searches. As it turned 
put. the Cour, decided such a case on the very same day as Boxen, declaring that a fixed point search 
that occurred after Almeida-Sanche: was unconstitutional. United Stales v. Ortiz, 422 U.S. S9I. 896-97 
1 1475) Thus, the Supreme Court's directive in Boxen that courts decide whether a particular decision 
should be given rcttoactive clfcct before addressing a novel constitutional claim build nc on that deci­
sion. doe- no; tend to foreclose ultimate resolution o f  the novel claim in '.he way that the good faith 
exception docs Consequently, the Court could rule that even when misconduct would be excused 
under the good faith exception, the founh amendment question should be resolved in an advisory 
opinion f'hc:; is nothing in Boxen, however, to suggest that the Court would teach such a result 
Moieover. even in the Boxen situation, by tuling as it did, the Court might have permitted a highly 
intrusive and as it turned out. unconstitutional practice to continue for the indefinite lulurc. Indeed, 
the irony ib.it the more unreasonable it was in terms of fruitfulness, the longer it was likely to 
vontut'je.

4*4 The argument may be made that advances in fourth amendment law will conic through the 
lmt aloe strategies o f institutional defenders, such as public defender services, This is unlikely for 
vevcta! teaser.! First, any single new development in fourth amendment law is likely to require ihc 
litigation of a '’ rye number of cases that present that issue. This would far exceed the pool of cases 
available to aity one attorney or office, Second, public delcndm  are notoriously overworked and do 
not have t ; - ;  io plan the development of fourth amendment law or to litigate every marginal case 
raising a xev poim of law in the hope o f ultimately changing the law Third, personnel changes and 
turn-over wt aid make ihc execution of any such strategy difficult at best, Finally, changes in founh 
amcttdmin: '.aw do not have the kind of clfcct on the ptolessional life o f defense lawyers that, for 
example. Yrerih/cd discovery rules have.

49: One .ommentator has noted that:

(l|f pv~rs anticipate such a (purely prospective decision| they will have no siimulus to argue
for chaitge m the law. Indeed, the recognition ol even a substantial possibility of such limits-

r.
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io this chilling effect is. o f  course, the primary reason why decisions that are 
not given retroactive effect are applied to the litisants whose cases have 
spawned them.496. Nevertheless, the very purpose o f  the technical violations 
facet o f  the good faith exception is to ensure that evidence is not suppressed 
when there has been reliance on prior law. Thus, u’hen a good faith exception 
is operative, a defendant whose argument for suppression would require the 
court to overrule, modify, or even merely clarify existing law would have little 
or no chance for success.

Second, in the cases that do come up, courts will not decide the fourth 
amendment issue frequently enough to advance fourth amendment law very 
significantly over time.497 The good faith exception rests on the premise that 
fourth amendment violations are acceptable if  reasonable. Under this ration­
ale, the courts will categorize only egregious police conduct as violative o f  the 
fourth amendment. Courts will most readily find good faith exceptions in 
ciose cases, those from which advances in fourth amendment law now come. 
If the conduct is so close to the line thal a judge cannot confidently character­
ize it as proper or improper, the good faith exception allows the judge to con­
clude that an officer shouid not be required to do so either. Thus, wc will have 
few meaningful new decisions refining fourth amendment law,

Third, the good faith exception will have a stultifying effect on the develop­

lion will lent to deter counsel from advancing contentions involving novelty or ingenuity and 
will lead them to focus on other aspects of their cases. Under such circumstances issues in­
volving renovation o f  unsound or outmoded legal doctrines will either not be presented for 
judicial decision or— what may be even more troublesome—if reached by the courts, ntay be 
decided upcn inadequate argument and consideration.

Mishkin, Forward' The Hi^h Court, The Grettt Urn, and the Due Process o fL aw  and Time, 79 H a r v . I.. 
R e v . 56, 61 (1965).

•196 In Stovall v. Denno 388 U.S. 293 ( 1967). the Supreme Court refused to apply to one case a rule 
of law' established in two similar cases that the Court decided the same day. Distinguishing between 
Stovall, a habeas corpus collateral challenge, and the two other cases, direct appeals, the Court called 
Stovall a "vehicle" for deciding whether there would be retroactive application of the two direct ap­
peals. Id. at 29-5. Rejecting retroactivity, the Court said:

Wc rccogntrc that Wade anu Gilbert arc, ihticlorc. the only victims of pictrial confrontations 
in the absence o f their counsel to hav e the tenel'it of the rules established in iheu cases That 
they must be given that benefit is, however, an unavoidable consequence o f the necessity that 
constitutional adjudications not stand as mere dictum, Sound p- itcies o f decision-making, 
rooted in the command of Article III o f  the Constitution that » resolve issues solely in ton- 
cretc cases or controversies, and in the posstalc elfcci upon the incentive o f counsel to advance , 
contentions requiring a change in the law militate against denvmz Wade and Gilbctt the 
benefit o f today's decisions. Inequity arguably results from according the benefit of a new rule 
to the parties m the case in which it is announced but not to other litigants similarly situated lit 
the trial or appellate process who have raised the same issue Hut we tcgard the iacl that the 
parties involved are chance beneficiaries as in insignificant cost for adherence to sound princi­
ples o f decision-making.

Id  at 301.
■197 It is essential for an appellate court to reue.ve many cases in order to clarify a particular area ol 

the law Otherwise, "the bits or sl.ces or splinters which arc cast up ina. be too fragmentary to vtcld a 
proper picture or to allow the shaping and joining of complementary hubs a.ui spokes and rimr to form 
a doctrinal wheel." K. L le w e l l y n .  The C om m on  I vw  T r a d i t i o n — D e c id in g  A p p e a ls  263 i ivm )) 
With a continuing sct.of cases, “the court will see mor:, learn more from the series, the court will begin 
to sec in the round rather than the fiat, and to gain -onie understanding of the whole m action." Id  
This may seem to suggest praise for the disease tiecau.ve ol the virtues of the remedy applied to it—that 
repeated fourth amendment violations ate desirable because of the exclusionary rule case law that they 
generate. The problem o f police lawlessness, however, is more a condition than a disease, and the 
ongoing interpretation o f the founh amendment a perpetual societal necessity,
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ment of founh amendment law, as couns adopting it fail to set standards for 
future police conduct. The second majority opinion Ln Williams itself demon­
strates that couns are likely to find good faith exceptions without examining or 
defining the limits of  the law.493 Under the Williams analysis, another officer 
miahi well be able to arrest .and search a suspect for bond-jumping without 
fearing suppression o f  the evidence he obtains. Only after courts discuss the 
limits o f the law will officers be barred from claiming g x>d faith if  they engage 
jn the same conduct in another case.

Further, the incentive to develop founh amendment law under the good 
faith exception will rest primarily with the government. Every victory for the 
government in the courtroom will widen the boundaries of  lawful police con­
duct. Since the determination of the fourth amendment issue will not help the 
defendant who raises it, it will be uneconomical for him to devote already 
limited resources to contesting this issue. Thus, the founh amendment argu­
ment would be severely lopsided: the government devoting substantial re­
sources. the defendant, comparatively few. Like a ratchet, the law will move in 
cnlv one direction.499

‘ -A-
j.

•IS* See note 353 supra (discussing Richmond i-. Commonwealth and eficcu of adopling good faith 
exception).

499. One commentator has recently argued dial the good faith ex'cepiion would have just die oppo­
site clfcct. He contends dint such an exception would would lead courts 10 interpret the Idurtli amend­
ment more liberally, that is, as imposing lighter re' actions on the police. B -rnardi, The Exclusionary 
Rule. Is a Good Eanh Standard Seeded to Treserte o Liberal Interpretation oj the Fourth Am endm ent 
30 UlPaUL L. R e v . 51 (1980). Bcrnardi cogently criticizes a scries o f  rcccnl kuprcmc Court decisions 
thal b' suggests have unduly restricted fourth amendment protections These vases, lie argues, might 
well have been decided dilfcrendy had there been a good faith exception 10 die exclusionary rule. 
Bcrnardi describes, for example. Schneckloih v Busiainonie, 412 U.S. 218 (1973), where the Court lie! ‘ 
that waiver of the right 10 refuse consent 10 a search must be knowingly made, as being a case w here 
"the Court has charted .1 comsc restricting individuals' protections under the 'ourlh amendment for ihc 
'.ike of avoiding die exclusionary rule." Bcrnardi. ivpra. at 93. The idea seems to be dial if die Court 
could avoid suppressing evidence when police misconduct has been undertaken in good faith. 11 would 
he prtpued 10 pronounce stricter fourth amendment standards.

It is conceivable dial if there were no exclusionary rule at all. die Court would be prepared 10 issue 
grand, hortatory, liberal, founh amendment rulings. The only problem is. >1 course, dial without die 
rule (here would he no occasion lo issue these rulings, and no eireciise sanction lo enlorca them. It 
makes no sense at all 10 argue that with a good aitli exception ihc courts would make more liberal 
founh amendment law. To begin with, it is fleai dial die Supreme Court decided Schneckloih, and die 
other cases Bcrnardi discusses, because ii approved what die police had done and not because it simply 
wanted 10 avoid suppressing evidence. As die Court said in Schneckloih, "where die police have some 
evidence of illicit activity, out lack probable cause lo arrest or search, a se-ich authorized by a valid 
vonvcnt may he die only means o f  obtaining important and reliable evidence." 412 U.S. at 227. The 
Court did not decline 10 require the police lo inform citizens of their right lo refuse consent because it 
foaled il would have 10 vuppicss evidence where the police bungled, but racier because it felt II would

"unpractical" to impose such a lequirement. la  at 231.
Moreover, the good faith exception wotilu not, 111 fact, enable die courts 1,1 avoid applying the exclu­

sionary rule in situations such as Sch n eck lo ih , Once die Court held, oj Bcrnardi suggests it would have, 
that die police must obtain a knowing as well as volumarv waiver for a con ent to search, it would not 
ihetealtcr he a reasonable good faith mistake lo neglect 10 do >0 , ar.d evidence would he suppressed. 
The only effect of die good faiih exception would have been 10 perir.il die Supreme Court to rule dial 
knowing consent must henceforth be demonstrated, while ai die um e time allowing liusiamunte's 
fraud conviction 10 siand because the police there could not reasonably have known vvliat was expected 
•Tthem, Bei.-aidi's argument, then, requires us to believe that the Coun ceclineit 10 tender a correct 
vonstituticmal ruling of great importance Itecausc it could not bear to free Robert Diistamome on his 
baJ check charge. Even ihc Court's harshest critics do not thud. 11 quite hat short sighted Finally, 
hemardi overlooks that under a good faith exception cases like Schneckloih might well riot, he litigated 
at all. and so the Court would not have die opportuniis 10 make die liberal fourth umemimcni law' dial 
Bcrnardi favors.
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B. THE GOOD FAITH EXCEPTION AN D  THE FOURTH AM ENDM ENT

The good faith exception, then, • vill promote a general reasonableness stan­
dard for fourth amendment violations and stem the development of fourth 
amendment law. This will itself increase the number of fourth amendment 
violations that could be prevented if the couns stayed in the business o f  identi­
fying the lines that separate lawful from unlawful searches and seizures. The 
good faith exception will affect police conduct in other ways as well. Most 
fundamentally, as they perceive that couns are often ready to excuse theix vio­
lations of constitutional norms, the norms themselves will lose the symbolic 
significance we want the police to attach to them. As the police come to know  
these norms as only inconsistently binding on them, the educative and moral 
force of the norms will be weakened. Yet modem deterrence theory empha­
sizes the importance of this often overlooked educative function o f  law.-'00 The 
good faith exception will also have more direct effects on police conduct. This 
section examines three typical situations in which the exclusionary rule cur­
rently applies, and in which a good faith exception may produce a different 
result.

1. Searches and Seizures Conducted Without Probable Cause

Under existing law, probable cause is the basic requirement .for most 
searches and seizures. The fruits of  a search or seizure that was illegal because 
made without probable cause are suppressed. This is the most straightforward 
kind of suppression case, and perhaps also the most common. Conceivably, a 
court adopting a good faith exception would decide that because reasonable­
ness is already built into the concept o f  probable cause, the exception simply 
does not apply in this case; the court miglu rule that a “reasonable” belief tnat 
probable cause was present, when it was not, is a logical impossibility because 
probable cause means “reasonable grounds for •''•lief." Thus, to recognize the 
possibility o f  a "reasonable mistake" as to probable cause would be to ac­
knowledge the possibility o f  an olficcr acting out o f  a "reasonable unreasona­
ble belief."

The Williams decision, however, suggests no such limitation on its holding. 
Indeed, the court relied on Professor Ball’s article, which argued for a weak­
ened exclusionary rule principally in order to dilute the concept o f  probable 
cause,501 Thus, it seems likely, although not inevitable, that the good failh 
exception will apply in this sort o f  case,

How, then, will Ihc Williams decison affect these searches? The most obvi­
ous and baleful consequence will be to retard, if not halt altogether, the devel­
opment o f  standards for assessing probable cause. This article has discussed 
how the courts, in implementing the exclusionary rule, have been able to set 
tolerably clear lines for the police to observe in determining the presence o f  
probable cause in many recurring factual patterns.502 Yet it takes close

J00 See penttaHv F /.|M hi n o  A f i .  H a w k in s .  supra note 138
10) See Hnll, supra note 311, at <>56 (rcquiieinenis o f good faith exception replace requirement o f  

ptobuhlc cause as dciermmiuve lest for admissibility o f evidence).
502 See notes 185-94 \upra and accompanying text (discussing District o f Columbia Court of Ap­

peals decisions).
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cases— those in which a court could say [hat an officer's conduct was "reason- 
j'cle" es en if it was illegal— for the line to be identified. Consequently, this 
important law development process will likely come to a halt.

The benefit in protection of fourth amendment values reaped from appellate 
decisions in cases like those mentioned above would clearly seem to outweigh 
the social cost of the few prosecutions that were lost. Moreover, even when a 
court has denied a motion to suppress and held the evidence admissible, the 
court may have funner clarified probable cause standards in the process.50* 
Thus, on the balance of values inherent in the probable cause Standard, sup­
pression of evidence is entirely justified when police conduct violates the 
fourth amendment.

It also stands tc reason that a police officer will himself be less exacting 
when making assessments o f  probable cause if he knows that his conduct wifi 
later be measured against a tolerant standard that allows for “reasonable good 
faith mistakes." The rational officer, after Williams. will search in the doubtful 
case, where before Williams, he would likely have stayed his hand. In Profes­
sor Ball's view, this is precisely the point. Moreover, the simultaneous weak­
ening of the exclusionary rule's general deterrent impact, and the undermining 
nf its usefulness in the law development process will combine to reduce the 
rule’s potential for preventing fourth amendment violations. As noted above, 
the officer will be motivated to search in the doubtful case. At the same time, 
ihts doubtful case will remain doubtful indefinitely, since the courts will lack 
the steady flow o f  cases that require them lo sharpen the bounds of permissible 
police conduct.

2. Warrantless Arrests and Searches

A second sou o f  fourth amendment violation occurs when the police fail to 
obtain a warrant when one is required. This article has suggested that the 
efficiency of the exclusionary' rule is potentially great in this situation. If the 
police know thal by failing to obtain a warrant, they will risk suppression of  
the evidence, they will obtain a warrant in doubtful cases. They will still be 
able to obtain the evidence they seek, and they can minimize the risk thal a 
judge will later order it suppressed. Consequently, the exclusionary rule serves 
its purpose, although very little evidence is in fact excluded. Extending the 
hope that the trial judge will later excuse a failure 10 obtain the necessary 
warrant as a “good faith reasonable mistake” can only encourage the police to 
proceed without a warrant when they arc unsure whether they need one or not. 
Thus, searches will occur in the absence o f  probable cause, although the mag­
istrate, had ho been consulted, could have told the police thal they simply 
could not search, at least without first continuing their investigation by other 
means, This in turn will increase the number o f innocent victims o f  ultimately 
Inmless police intrusions. Further, without a steady diet of  close cases on the 
scope of the warrant requirement, the bounds o f  that standard will remain 
unclear.

S'U See notes t**70**0 supra and accompanying tex» (discussing Dorman v. L'mtni Suites)
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3. Searches Pursuant to an Invalid Warrant

Finally, there are those cases when a defendant seeks to attack a magistrate's 
finding of probable cause upon which a warrant was issued. Although the 
Williams court expressly reserved the question whether its new rule would ap­
ply here, the logic of  the decision can leave littie doubt that it would be appli­
cable.504 Indeed, the proponents of legislation enacting a similar limitation on 
the exclusionary rule have cited this situation as a principal justification for 
their proposals. Yet the principal concern of the drafters of the founh amend­
ment was to prohibit issuance of warrants without probable cause.505 The 
anomaly of excluding the exclusionary rule in precisely those situations where 
the founh amendment violation is clearest seems to have escaped attention. 
The view that the exclusionary rule is pointless here is tragically shon-sighted. 
Couns rarely suppress evidence by overruling a magistrate's finding o f  proba­
ble cause. There are, for example, no recent decisions from the District o f  
Columbia Court o f  Appeals, or the United States Coun of Appeals for the 
District of Columbia Circuit, holding a’ warrant insufficient.506 The reason 
surely is an effective system for the issuance of warrants that can, in no small 
measure, be attributed to the exclusionary rule. The magistrate is surely more 
careful because he knows that his probable cause determinations may be re­
viewed on a motion to suppress. Further, he has standards- to consult only 
because the appellate courts have decided enough cases, including.some im­
portant ones involving review o f  affidavits in support o f  warrant applications, 
to provide guidance. The police, moreover, have less incentive to engage in 
“magistrate-shopping," in an effort to present their warrant applications to the 
most lenient magistrate available. Al the same time, the exclusionary rule 
presents the legislature with the incentive to finance a system o f  professional 
magistrates, capable of accurate probable cause determinations.507

Those few cases where courts have suppressed evidence on the ground that a 
magistrate issued a warrant in the absence o f  probable cause have, by and 
large, served the important purpose o f  clarifying the law of probable cause. 
The cases that immediately spring to mind ar<z Aguilar c. Texas*0* and Spinelli 
it United States™  which, more than any others, have safeguarded the inagis-

504 See notes 323-25 supra tint accompanying lex*, (discussing applicability o f  H'ittiams lo cases 
where ollicers obtain warrant),

505 See note 43 supra (discussing intent o f drafters of fourth amendmentl.
506. This article leaves aside those cases in which ihc affiant has made a kr.'wirig or reckless mistate- 

ment of a material fact in his warrant application. See  Franks v. (Delaware 438 L S. 154. 158 (1978) 
(affidavit supporting probable cause contained statement of witness never interviewed by police: mis­
statements not inadvertent, but in bad faith).

507. There is some evidence that in some jurisdictions the police do shop around for lenient magis­
trates. See 2 L a F a v e .  S e a r c h  a n d  S e i z u r e ,  supra note 43. § 4.2(e). at 39 may be reason to he con­
cerned about practice o f  “magistrate-shopping") (citing L. T i f f a n y .  D. M c I n t y r e  i :  D. F o t t e . n u F r o ,  
D e t e c t i o n  o f  C r i m e  120(1965)). If their dccisons wete not revicwable by > motion to suppress, those 
magistrates sympathetic to the police might well become more generous s-.J. Professor Johnson has 
suggested that in the federal system, at least, the exclusionary rule should not apply when the police 
have acted pursuant to a warrant. Johnson, New Approaches to Enforcing —: Fourth Amendment 8-9 
(working paper), alert in I L a F a v e .  S e a r c h  a n d  S e i z u r e ,  supra note 43, : I 2 (Supp. IvSI). It may 
well be. however, that the.federal magistrates perform as well as they dc oecause the exclusionary 
sanction, althouch rarely applied, is an cvcr-prescnl possibility.

508. 378 U.SFlOS (1964).
509 393 U.S. 410 (I9A9).
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