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p r o b a t e  law  o f  ev e ry  s ta te .  H o w e v e r ,  w id e  v a r ia ­
t i o n s  in th e  o r g a n iz a t i o n  a n d  c o n t e n t  o f  th e s e  law s 
d i s c o u r a g e d  im m e d ia t e  p r e p a r a t i o n  o f  a single t e x t  
o f  t h e  n e w  p r o p o s a l  t h a t  w o u ld  w o r k  w ell in all 
s ta te s .

I h e r e fo r e ,  UI..C l im i te d  i t s e l f  t o  p r o p o s in g  a 
t e x t  t h a t  w o u ld  w o r k  w ell in U P C  s ta te s .  In n on -  
U PC  s ta te s ,  t h e  S u c c e s s io n  W i t h o u t  A d m i n i s t r a t i o n  
a m e n d m e n t s  t o  U P C  will se rve  t o  p u b l ic iz e  a n d  
i l lu s t r a te  t h e  n e w  c o n c e p t  a n d  w ill be  u s e fu l  as a 
m o d e l  t o  b e  a d a p t e d  to  t h e i r  s t a t u t e s  u n t i l  a 
“ f r e e - s ta n d in g ” ac t  c a n  be  d e v e lo p e d .

S ta te s  p r e s e n t ly  c o u n t e d  as e n a c t in g  U PC  o r  
e q u iv a le n t  leg is la t io n  are : A la s k a ,  A r i z o n a ,  C o l o ­
ra d o ,  Id a h o ,  M a ine ,  M ic h ig a n ,  M in n e s o ta ,  M o n ta n a .  
N e b r a s k a ,  N e w  J e r s e y ,  N ew  M e x ic o ,  N o r t h  D a k o ta ,  
P e n n s y lv a n ia  a n d  U ta h .

Severa l o t h e r  s t a t e s  in c lu d in g  A la b a m a .  
H aw ai i ,  M a ry la n d ,  O re g o n  a n d  W isco n s in  t h a t  
h a v e  a c c e p te d  m o s t  o f  U P C ’s n o n - p r o c e d u r a l  
p r o v is io n s  r e g a rd in g  in te s t a t e  a n d  r e s ta te  su c ce s ­
s io n  p r o b a b ly  w o u ld  be  c lass i f ied  as U PC  s ta te s  if 
th e y  w e re  t o  e n a c t  a d a p t a t i o n s  o f  th e  S u cce ss io n  
W i th o u t  A d m in i s t r a t i o n  a m e n d m e n t s .

Notarial Acts
A U n i f o rm  L aw  o n  N o ta r i a l  A c ts  has  b e e n  

d e v e lo p e d  to  “ d e f in e  th e  c o n t e n t  a n d  ft rm  ol 
c o m m o n  n o ta r i a l  a c t s . ”

T h e  n ew  U n i f o r m  A ct r e p la c e s  t w o  ea r l ie r  
U L C  p r o p o s a l s  th e  U n i f o r m  A c k n o w le d g m e n t s  
A c t  ( a d o p t e d  in 1 3 9  a n d  rev ised  in 1 9 6 0 ) ,  a n d  th e  
U n i lo r m  R e c o g n i t io n  ot A c k n o w le d g m e n t s  A c t  
( c o m p l e t e d  in 1968 ) .  I h e  first w as  a d o p t e d  b y  26  
s t a t e s  a n d  th e  l a t t e r  b y  I 8

UI.C  u rg es  ev e ry  s t a te  to  a d o p t  th e  new  p r o  
pos.i! w h ic h  r e p r e s e n t s  " a  c o n s o l id a t io n ,  e x t e n s io n  
a n d  m o d e r n i z a t io n  o f  th e  tw o  p re v io u s  a c t s , "

“ It c o n s o l id a te s  th e  p ro v is io n s  o f  t h e  tw o  ac ts  
r e la t in g  to  a c k n o w le d g m e n t s  o f  i n s t r u m e n t s , ” 
d r a f t e r s  sa id . “ It e x t e n d s  t h e  co v e ra g e  o f  t h e  ea r l ie r  
ac t  t o  in c lu d e  o t h e r  n o ta r i a l  a c ts ,  su c h  as ta k in g  ol 
v e r i f ic a t i o n s  a n d  a t t e s t a t i o n  o f  d o c u m e n t s .  It also 
m o d e r n i z e s  th e  law  b y  r e c o g n iz in g  c o n t e m p o r a r .  
p ra c t ic e s .  In a d d i t i o n ,  th e  act s e e k s  to  s im p l i fy  an d  
c la r i fy  p r o o f  o f  t h e  a u t h o r i t y  o f  n o ta r i a l  o f f i c e r s , ”

T h e  n ew  a c t  d e f in e s  a n o ta r i a l  ac t  as ‘ a n y  act 
th a t  a n o t a r y  p u b l i c  o f  th is  s t a te  is a u t h o r i z e d  to  
p e r f o r m ,  a n d  in c lu d e s  ta k in g  a n  a c k n o w le d g m e n t ,  
a d m in i s t e r in g  an  o a t h  o r  a f f i r m a t i o n ,  ta k in g  a 
v e r i f ic a t io n  u p o n  o a t h  o r  a f f i r m a t i o n ,  w i tn e s s in g  o r

a t t e s t i n g  a s ig n a tu r e ,  c e r t i f y in g  o r  a t t e s t i n g  a c o p y ,  
a n d  n o t i n g  a p r o t e s t  o f  a n e g o t ia b l e  i n s t r u m e n t . "

T h e  n e w  U n i f o r m  A c t  p e r m i t s  u se  o f  s h o r t ,  
s im p le  f o r m s  u se d  as e x a m p le s  in t h e  a c t  as w e ll  as 
" t h e  m o r e  e l a b o r a t e  f o r m s ”  o f  t h e  e a r l ie r  U L C  
leg is la t ion .

Conflict of Laws
In t o d a y ’s m o b i l e  s o c ie ty ,  m a n y  legal d i s p u t e s  

t h a t  o n c e  w o u ld  h av e  b e e n  p u r e ly  loca l  in n a t u r e  
n o w  invo lve  c o n t a c t s  w i th  tw o  o r  m o r e  s ta te s .  
C o n t r a c t s  o f t e n  invo lve  a se l le r  in o n e  s t a te  d e a l in g  
w i th  a b u y e r  in a n o t h e r .

A n  a u t o m o b i l e  a c c i d e n t  m a y  invo lve  a d r iv e r  
f ro m  S ta t e  A w h o s e  c a r  m a n u f a c t u r e d  in S t a t e  If 
a n d  p u r c h a s e d  in S t a t e  C c o l l id e s  w i th  a c a r  f ro m  
M a te  I) o n  h ig h w a y s  o f  S t a t e  L. " C o n f l i c t  o f  l a w s ” 
( “ c o n f l i c t s ”  fo r  s h o r t )  is t h e  a rea  o f  l a w  t h a t  d e a ls  
w i th  d e c id in g  w h ic h  s t a t e ’s law  t o  a p p ly  in su c h  
cases.

O n e  o f  th e  d i f f i c u l t  c o n f l i c t s  p r o b l e m s  is 
d e c id in g  w h ic h  s t a t e ’s s t a t u t e  o f  l im i t a t i o n s  t o  use. 
S o m e  d i f f e r e n c e s  b e t w e e n  t h e  la w s  o f  d i f f e r e n t  
s la te s  m a y  he  m in o r ,  h u t  t i le  d e c is io n  to  a p p l y  o n e  
o r  a n o t h e r  s t a t e ' s  s t a t u t e  o f  l i m i t a t i o n s  m a y  m e a n  
life o r  d e a th  l o r  a case .

A o n c e  c o m m o n  a n s w e r  t o  t h e  p r o b le m  w a s  to  
a p p ly  th e  s t a t u t e  o f  l im i t a t i o n s  o f  th e  s t a te  w h e r e  
d i e  case  w as  b r o u g h t ,  r e g a rd le ss  ol w h e r e  th e  
d i s p u t e  a ro s e  o r  wh.: t  s t a t e ' s  law  w o u ld  be  a p p l i e d  
to  o t h e r  issues in th e  ease .  I lie idea  w as  t h a t  a 
s t a t u t e  o f  l im i t a t i o n s  w as  “ p  l e c d u r a l , ”  a n d  a 
c o u r t  w o u ld  a lw a y s  a p p ly  its o w n  p r o c e d u r e ,  e v e n  
w h e n  a p p ly in g  t h e  s u b s t a n t iv e  law  o f  a n o t h e r  s ta te .

Lite p r o c e d u r a l  a p p r o a c h  p r o v e d  t o o  s im p l is t ic ,  
h o w e v e r ,  a n d  m o s t  s t a te s  a d o p t e d  s t a t u t e s  th a t  
p r o v id e d  th e i r  o w n  s o lu t io n s  t o  t h e  p r o b le m  N o  
tw o  s o lu t io n s  w e re  t h e  sam e.  O f t e n  d r a f t e r s  o f  
s t a t u t e s  h a d  n o t  a n t i c i p a t e d  t h e  v a r i e ty  o f  c i r c u m ­
s ta n c e s  th e i r  s t a t u t e  m ig h t  co v e r .  S o m e t i m e s  
th e i r  w o r d i n g  p r o d u c e d  u n i n t e n d e d  an d  u n f a i r  
resu lts .

U l . d  lias d r a f t e d  a n e w  a p p r o a c h  to  th e  p r o ­
b le m  a U n i f o rm  C o n f l i c t  ol L aw s  L im i t a ­
t io n s  Act.

I lie n ew  U n i f o rm  A ct o i  le rs  a d i f f e r e n t  so r t  o f  
“ l im i ta t io n s  b o r r o w in g  s t a t u t e . "  It t a k e s  th e  
g en e ra l  a p p r o a c h  th a t  w h e n  a c o u r t  d e c id e s  to  
a p p ly  th e  s u b s t a n t iv e  law  o f  a n o t h e r  s ta te ,  it 
s h o u ld  a lso  a p p ly  th a t  s t a t e ’s s t a t u t e  o l  l i m i t a t i o n 1.

Hut th e  n e w  ac t  a lso  p r o v id e s  an “ e s c a p e  
c l a u s e ”  to  th e  g en e ra l  ru le  in a s e c t i o n  la b e le d  
“ u n f a i r n e s s . ”  W h e n  th e  l im i t a t i o n s  p e r io d  o f  th e
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s ta te  law  w h ic h  is b e in g  u se d  in a case  “ is s u b ­
s ta n t i a l ly  d i f f e r e n t ”  f r o m  t h a t  o f  t h e  f o r u m  s ta te  
“ a n d  h a s  a f f o r d e d  n o  fa ir  o p p o r t u n i t y  t o  s u e  u p o n ,  
o r  im p o s e s  an  u n f a i r  b u r d e n  in d e f e n d i n g  aga insr ,  
t h e  c l a im ”  th e n  t i ie  f o r u m  s t a t e ’s l im i t a t i o n s  
p e r io d  w o u l d  b e  u se d .  D r a f t e r s  sa id  th is  p ro v is io n  
“ is n o t  d e s ig n e d  t o  a f f o r d  'a n  e a sy  e s c a p e , ’ ” b u t  
will give r e a s o n a b le  a s s u ra n c e  o f  a fair  ar.d ju s t  
r e su l t ,  as far  as t h e  s t a t u t e  o f  l i m i t a t i o n s  is c o n ­
c e r n e d ,  in e a c h  in d iv id u a l  case .

Guardianship & 
Protective Proceedings

U L C  be l iev e s  s t a t e  c o u r t s  s h o u ld  “ l im i t  g u a r d ­
ia n s h ip s . ,  . t o  e n c o u r a g e  t h e  d e v e l o p m e n t  o f  m a x i ­
m u m  se l f - re l ian c e  a n d  i n d e p e n d e n c e ”  o f  in c a p a c i ­
t a t e d  p e r so n s .

“ P re ssu re  to  a d d  ‘l im i te d  g u a r d i a n s h ip ’ c o n ­
c e p t s  to  U PC  ( U n i f o r m  P r o b a t e  C o d e )  g re w  o u t  
o f  t h e  r e c o m m e n d a t i o n s  o f  a n  A m e r ic a n  B ar 
A s s o c ia t i o n  p r o j e c t ,  t h e  A B A  C o m m is s i o n  o n  t h e  
M e n ta l ly  D isa b le d ,  w h ic h ,  in r e l a t i o n  to  g u a r d ia n ­
sh ip  o t h e r  t h a n  fo r  m in o r s ,  r e c o m m e n d e d  t h a t  
s t a t e  law s b e  c h a n g e d  t o  av o id  an  a s s e r te d  ‘o v e r k i l l ’ 
im p l ic i t  in s t a n d a r d  g u a r d ia n s h ip  p r o c e e d in g s , ”  
a c c o r d in g  t o  d r a f t e r s  o f  t h e  U n i f o r m  G u a r d ia n s h ip  
a n d  P r o te c t iv e  P ro c e e d in g s  A c t .  “ In p a r t ,  th is  
o c c u r s ,  it w a s  a s s e r t e d ,  b e c a u s e  a f in d in g  o f  i n c o m ­
p e t e n c e  h a s  b e e n  t h e  t r a d i t i o n a l  th r e s h o l d  fo r  
a p p o i n t m e n t  o f  a g u a r d ia n .

“ T h u s ,  in c o n s e q u e n c e  o f  a p p o i n t m e n t  o f  a 
g u a r d ia n ,  all p e r s o n a l ,  legal a u t o n o m y  is s t r i p p e d  
f ro m  th e  w a r d  a n d  v e s te d  in th e  a p p o i n t i n g  c o u r t  
a n d  g u a r d ia n .  T h e  call f o r  ‘l im i te d  g u a r d i a n s h ip s ’ 
w as  a call fo r  m o r e  s e n s i t iv e  p r o c e d u r e s  a n d  fu r  
a p p o i n t m e n t s  f a s h io n e d  so  th a t  t h e  a u t h o r i t y  o f  
th e  p r o t e c t o r  w o u ld  i n t r u d e  o n ly  to  t h e  d e g re e  
n e c e s sa ry  o n  th e  l ib e r t ie s  a n d  p r e r o g a t iv e s  o f  th e  
p r o t e c t e d  p e r s o n . "

I n c a p a c i t a t e d  p e r s o n s

W h e n  t h e  c o m m is s i o n  re le a se d  its  r e p o r t ,  UPC! 
p r o p o n e n t s  m a m t a ’.icd th a t  t h e  c o d e  w h ic h  
r e p la c e d  t h e  te rm  " i n c o m p e t e n c e ”  w i th  a m o r e  
p re c is e  d e f in i t i o n  o f  an  " i n c a p a c i t a t e d  p e r s o n ” 
a l r e a d y  p r o v id e d  fo r  l im i te d  g u a r d ia n s h ip  an.I 
c o n s e r v a to r s h ip .

U PC  d e f in e s  an  “ in c a p a c i t a t e d  p e r s o n ”  as 
a n y o n e  " w h o  is im p a i r e d  b y  re a so n  o f  m e n ta l  
i llness, m e n ta l  d e f i c i e n c y ,  p h y s ic a l  i llness o r  
d is a b i l i ty ,  a d v a n c e d  age, c h r o n i c  u se  o f  d rugs ,  
c h r o n i c  i n t o x i c a t i o n ,  o r  o t h e r  c a u se  ( e x c e p t  
m in o r i t y )  to  t h e  e x t e n t  o f  la c k in g  s u f f i c ie n t  u n d e r ­

s t a n d in g  o r  c a p a c i ty  to  m a k e  o r  c o m m u n i c a t e  
r e s p o n s ib le  d e c i s i o n s . ”

B u t  w h e n  I d a h o  — t h e  f i rs t  s t a t e  t o  a d o p t  U P C  
e n a c t e d  a n e w  l im i te d  g u a r d ia n s h ip  s t a t u t e  

w i t h o u t  even  r e p e a l in g  U PC g u a r d ia n s h ip  p r o ­
v is ions ,  UL.C d e c id e d  it m u s t  a c t  t o  “ in c lu d e  
e x p l i c i t  la n g u ag e  d e a l in g  w i th  l im i te d  g u a r d i a n ­
s h ip ”  in U PC  b e f o r e  t h e  s i t u a t i o n  b e c a m e  e v e n  
m o r e  c o n f u s e d .

T h e r e f o r e ,  d r a f t e r s  d e v e lo p e d  a U n i f o rm  
G u a r d i a n s h ip  a n d  P r o te c t iv e  P ro c e e d in g s  A c t  — 
fo r  a d o p t i o n  b y  n o n - U P C  s ta te s  — w 'hich  also  
w o u ld  a m e n d  P a r ts  1, 2 ,  3 a n d  4  o f  A r t i c l e  V  o f  
U PC  to  m a k e  it c l e a r  t h a t  i t  e n c o u r a g e d  " l i m i t e d  
g u a r d i a n s h ip . ”

C la r i f ie s  a u t h o r i t y

L ik e  U PC , t h e  f r e e - s ta n d in g  a c t  a lso  e n c o u r a g e s  
c o u r t s  t o  a p p o i n t  c o n s e r v a to r s  — c o n c e r n e d  so le ly  
w i th  p r o p e r t y  m a n a g e m e n t  — in s te a d  o f  g u a r d ia n s .  
T h e  n e w  a c t  m a k e s  it c l e a r  t h a t  c o u r t s  h ave  th e  
a u t h o r i t y  to  lim it  t h e  p o w e r s  o f  a c o n s e r v a to r  as 
well as t h o s e  o f  a g u a 'd i a n .  A lso  a c o u r t  c o u l d  
a p p o i n t  a c o n s e r v a to r  f o r  p a r t i c u la r  p r o p e r t y  
leav ing  o t h e r  p r o p e r t y  in t h e  c o n t r o l  o f  a p r o t e c t e d  
p e r s o n .

W h e th e r  g u a r d ia n s h ip  o r  c o n s e r v a to r s h ip  p r o ­
c e e d in g s  a re  itr  o lv e d ,  t h e  p r o p o s a l  will f a c i l i ta te  
c o u r t  u se  o f  s_ r n l  c o m p e te n c i e s  r e g a rd in g  h o w  
ne c e s sa ry  s t a t e  . ' . '..nice fo r  a f f l i c te d  p e r s o n s  c a n
be p r o v id e d  w i m  leas t  d i s t u r b a n c e  t o  n o r m a l  
in d e p e n d e n c e .

The U n i f o r m  A ct  a lso  a u t h o r i z e s  p a r e n t s  a n d  
s p o u s e s  to  u se  a w i tn e s s e d  p a p e r  o t h e r  t h a n  a 
will, as well  as a w ill,  to  d e s ig n a t e  a g u a r d ia n  t o  
re p la c e  th e m se lv e s  as p r o t e c t o r s  o f  t h e i r  m i n o r  
c h i ld r e n  ot o f  t h e  o t h e r  spo u se ,

Health Care Consent
J u d g e s  h av e  m a d e  it c lea r  th a t  an  a d u l t  w i th  a 

" s o u n d  m i n d ”  has  a r igh t  to  c o n s e n t  t o  o r
r e fu se  -  m e d ic a l  t r e a t m e n t .

“ W hat if t h e  h u m a n  b e in g  is n o t  o f  a d u l t  y e a r s  
a n d  o f  s o u n d  m in d  o r  is o th e rw is e  u n a b le  to  
c o n s e n t ? "  a s k e d  d r a f t e r s  o f  th e  M ode l  I le a l th -C a re  
C o n s e n t  A c t .  “ T h e s e  q u e s t io n s  p la g u e  h o sp i t a l  
a d m in i s t r a to r s ,  p h y s ic ia n s  a n d  s u r g e o n s  d a i ly .  T h e y  
a re  a lso  o f  g rave  i m p o r t a n c e  to  p a t i e n t s ,  rh c i r  
fam il ies  a n d  f r iends .  S o m e  c e r t a in t y  in thi..  a r e a  o f  
t h e  law  is n e e d e d  fo r  all p a r t i c ip a n t s  in th e  h e a l th  
c a re  s y s te m ,  c o n s u m e r s  as w ell as p r o v id e r s . ”

C e r t a i n t y  is t h e  goa l  o f  t h e  M o d e l  l l e a l t h - C a r e  
C o n s e n t  A c t  w h ic h  focu i.es  o n  " w h o "  c a n  c o n s e n t .
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“ ( I t )  is p r o c e d u r a l  in n a t u r e  a n d  is p u r p o s e f u l ly  
n a r r o w  in s c o p e , "  d r a f t e r s  sa id .  “ I ts  p r im a r y  a im  is 
to  p r o v id e  a u t h o r i z a t io n  to  c o n s e n t  t o  h e a l th  ca re .  
It d o e s  no t  a d d re s s  th e  s u b s t a n t iv e  issue o f  c o n ­
s e n t ;  fo r  in s ta n c e ,  w h a t  c o n s t i t u t e s  i n f o r m e d  
c o n s e n t ,  w h e t h e r  i n f o r m e d  c o n s e n t  is r e q u i r e d  o r  
u n d e r  w h a t  c i r c u m s ta n c e s  o n e  has  a r ig h t  to  re fu se  
t r e a t m e n t . . .

“ ( I t )  is d r a f t e d  to  p r o v id e  a n s w e rs  f o r  t h e  cases  
t h a t  o c c u r  d a i ly  a n d  r o u t in e ly  in m e d ic a l  p r a c t ic e .  
It is n o t  d e s ig n e d  to  p r o v id e  a n s w e rs  fo r  th e  
e x t r a o r d i n a r y  cases ,  su c h  as te r m in a l  illness, o rg an  
d o n a t i o n ,  an d  th e  t r e a t m e n t  o f  m e n ta l  illness. 
These e x t r a o rd in a r y ’ cases  p r e s e n t  s e p a r a t e  a n d  

d i s c re te  p r o b l e m s  in vo lv ing  n o t  o n ly  issues o f  
c o m p e t e n c y  b u t  o f  t h e  a u t h o r i t y  o f  a s u b s t i t u t e  
d e c i s io n -m a k e r  as well .  T o  f o rc e  a u n i f o r m  s o lu t io n  
to  th e s e  m a n y  p r o b le m s  w o u ld  be  a t  b e s t  a p ro -  
c r u s te a n  fit. T o  p ro v id e  a s t a t u t o r y  s o lu t io n  to  th e  
p r o b le m  o f  t h e  a d m in i s t r a t i o n  o f  a n t i p s y c h o t i c  
m e d ic a t io n  . a n o n in s t i t u t i o n a l i z c d  i n c o m p e t e n t  
p e r s o n  w h ic i  is c o n s i s t e n t  w i th  t h e  d u e  p r o c e s s  
c la u se  w o u ld  be  c o m p le t e ly  u n w o r k a b le  if th e  
p r o b le m  to  b e  so lved  is h o w  to  r e n d e r  t r e a t m e n t  t o  
a ch i ld  w i th  a b r o k e n  a rm  w h i le  its p a r e n t s  a re  on  
an  e x t e n d e d  t r i p . ”

P rov ides  a g u id e

D ra f te r s  t r ie d  to  " r e p l a c e  th e  m u r k in e s s  o f  
c u s to m  w i th  th e  c la r i ty  o f  le g is la t ion  a n d  to  
p ro v id e  g u id a n c e  fo r  th o se  invo lved  d a i ly  w i th  th e  
p r o b le m  o f  b o w  m e d ic a l  d e c is io n s  a re  t o  be m a d e  
fo r  an  in d iv idua l  w h o  c a n n o t  d o  so f o r  h im s e l f . ’’

The ac t  is bu il t  o n  a d e f in i t i o n  o f  m  “ in d iv id ­
ual w h o  m a y  c o n s e n t  to  h e a l th  c a r e . ”  The d e f in i ­
t io n  in c lu d e s  a d u l t s  an d  m in o r s  w h o  w e re  e m a n ­
c i p a t e d ;  had  r e a c h e d  a r e c o m m e n d e d  age o f  H  an d  
w e r e  living aw ay  f ro m  th e i r  p a r e n t s  a n d  m a n a g in g  
th e i r  o w n  a f fa ir s ,  w e re  o '  h a d  b e e n  m a r r i e d ;  w e r e  
in t h e  m i l i ta ry ;  o r  w e re  a u t h o r i z e d  to  c o n s e n t  
u n d e r  o t h e r  s t a te  laws su c h  as th o s e  p e r m i t t i n g  
m in o r s  t o  c o n s e n t  to  t r e a tm e n t  fo r  a l c o h o l  o r  d r u g  
d e p e n d e n c y .

II a p h y s ic ia n  d e t e r m in e d  th a t  a p a t i e n t  w as  
c a p a b le  o f  c o n s e n t in g ,  t r e a tm e n t  d e c is io n s  w o u ld  
be  u p  to  th e  p a t ie n t .  Hut if t h e  p a t ie n t  w a s  i n c a p ­
a b le  o f  c o n s e n t ,  th e n  p h y s ic ia n s  w o u ld  b e  r e q u i r e d  
to  f ind  a p r o x y  to  “ s ta n d  in h is  s h o e s . "

il' t h e  p a t ie n t  in c a p a b le  o f  c o n s e n t i n g  w a s  an  
a d u l t ,  th e  first c h o ic e  w o u ld  be  a " h e a l th - c a r e  
r e p r e s e n ta t i v e ”  w h o  h ad  b e e n  a p p o i n t e d  b y  th e  
p a t ie n t  w h e n  h e  w as  c a p a b le  o f  c o n s e n t .  The act 
w o u ld  r e q u ir e  su c h  a n p o i n i m c n t s  t o  b e  m a d e  in 
w ri t in g .  H e a l th  ca re  r e p r e s e n ta t iv e s  w o u ld  be 
r e q u i r e d  to  " a c t  ( i)  in th e  b e s t  in te r e s t  o f  th e  
a p p o i n t o r  c o n s i s t e n t  w i th  th e  p u r p o s e s  e x p re s s e d

in t h e  a p p o i n t m e n t ;  a n d  (ii)  in g o o d  f a i t h . ”
U L C  sa id  p r o v id in g  fo r  a p p o i n t m e n t  o f  h e a l t h ­

c a re  r e p r e s e n ta t iv e s  w a s  c o n s i s t e n t  w i th  t h e  U n i­
f o rm  D u ra b le  P o w e r  o f  A t t o r n e y  Act: w h ic h  has  
b e e n  a d o p t e d  in a b o u t  3 0  s ta te s .  In t h o s e  s ta te s ,  
t h e  p o w e r  t o  m a k e  s u c h  an  a p p o i n t m e n t  a l r e a d y  
ex is ts .  B y  in c o r p o r a t i n g  th e  c o n c e p t  in to  th e  
M o d e l  H e a l th - C a re  C o n s e n t  A c t ,  U L C  h o p e s  to  
b r in g  th is  p o w e r  " t o  t h e  a t t e n t i o n  o f  p e r s o n s  
n o t  a w a r e  o f  th e  D u r a b le  P o w e r  A c t . ”

P r io r i t ie s  se t

If  t h e r e  w as  n o  h e a l th - c a r e  r e p r e s e n ta t iv e ,  to p  
p r io r i t y  w o u ld  b e  g iv en  t o  a c o u r t  a p p o i n t e d  
g u a r d ia n  o r  r e p r e s e n ta t iv e .  N e x t  in l in e  w o u ld  
be  a  s p o u s e ,  p a r e n t ,  a d u l t  c h i ld ,  o r  a d u l t  sib ling . 
H o w e v e r ,  an  a d u l t  w h o  d id  n o t  c h o o s e  t o  a p p o i n t  a 
h e a l th - c a r e  r e p r e s e n ta t i v e  w h i le  c a p a b l e  o f  c o n s e n t  
c o u l d  d i s q u a l i f y  a  sp e c i f ic  p e r s o n  f ro m  c o n s e n t i n g  
to  his  h e a l th  ca re .  S u c h  d i s q u a l i f i c a t i o n s  also  
w o u ld  be  in w r i t in g .

If  a p a t i e n t  w as  a m i n o r  n o t  a u t h o r i z e d  to  
c o n s e n t ,  t h e  first p r io r i t y  aga in  w o u ld  be g iven 
to  a c o u r t - a p p o i n t e d  r e p r e s e n ta t iv e .  The n e x t  
p r io r i t y  w o u ld  b e  g iven to  a p a r e n t ,  o r  “ an  in d iv id ­
ual in lo c o  p a r e n t i s , "  N e x t  p h y s ic ia n s  c o u ld  lo o k  
to  a m i n o r ’s a d u l t  s ib l ings  for  c o n s e n t .  The a c t  a lso  
w o u ld  p e r m i t  in d iv id u a ls  “ a u t h o r i z e d  to  c o n s e n t  to  
h e a l th  c a re  fo r  a n o t h e r "  t o  d e l e g a te  t h e i r  c o n s e n t  
a u t h o r i t y  if th e y  w e re  to  b e  u n a v a i la b le .

“ This p ro v is io n  w o u ld  be  h e lp fu l  in s i t u a t io n s  
in w h ic h  p a r e n t s  w a n t  to  d e le g a te  h e a l th -c a re  
d e c i s io n -m a k in g  t o  a t e m p o r a r y  c u s to d ia n  o f  th e i r  
c h i ld r e n ,  fo r  in s t a n c e  w h e n  p a r e n t s  p la n  to  be 
a w a y  o r  w h e n  a c h i ld  is at c a m p . "

O t h e r  laws s t a n d

U L C  m a d e  it c lea r  th a t  its p r o p o s a l  w o u ld  n o t  
a f f e c t  o t h e r  s t a t e  laws th a t  m igh t  d ea l  w i th  such  
p r o b l e m s  as w i th d r a w a l  o f  life s u p p o r t  sysi o s  o r  
d ia g n o s is  a n d  t r e a t m e n t  o f  m e n ta l  illness Lor  
ex u n p le ,  d r a f t s m e n  c o m m e n t e d :

“ The law w i th  r e s p e c t  to  w i t h d r a w  I o f  life 
s u p p o r t  s y s t e m s  in th e  case  o f  th e  t t ' t n i n a l l y  
ill is c h a n g in g  ra p id ly .  At least 10 s ta te s  have 
N a tu r a l  D e a th  A c t s  a n d  th e re  h ave  b e e n  several 
c o u r t  d e c is io n s  c o n c e r n in g  t h e  issue o f  t e r m in a t i o n  
o f  t r e a t m e n t .  N o t h i n g  in th is  ( p r o p o s a l )  c h a n g e s  
e x i s t in g  law in th a t  rega rd .  All p r o x y  d e c is io n  
m a k e r s  a re  c h a r g e d  w i th  a c t in g  in t h e  best in te re s t  
o f  t h e  p a t i e n t  w h o  is in c a p a b le  o f  c o n s e n t i n g  I f  a 
p a i i e n t  h a d  a p p o i n t e d  a h e a l th  ca re  r e p r e s e n ta t iv e  
a n d  h ad  m a d e  k n o w n  his w ish  th a t  lile s u p p o r t  
s y s t e m s  he w i th d r a w n  in t h e  ev e n t  o f  t e rm in a l  
illness, m a n y  c o u r t s  w o u ld  c o n s id e r  th a t  e v id e n c e  
c o n c lu s iv e  o f  t h e  p a t i e n t ’s bes t in te re s t  H o w e v e r ,
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th i s  ( p r o p o s a l )  d o e s  n o t  p r o v id e  an  a n s w e r  to  t h e  
q u e s t i o n  o f  w h a t  is in  t h e  p a t i e n t ’s b e s t  in te r e s t  in 
such  a c i r c u m s t a n c e . ”

Transboundary 
Pollution

P o l lu t io n  d o e s n ’t  r e c o g n iz e  s t a te  — o r  i n te r ­
n a t i o n a l  -  b o u n d a r ie s ,  h e *  m o s t  legal p r o c e d u r e s  
d o .  That m e a n s  N e w  Y o r k e i s  w h o s e  lakes  or  
fo re s ts  a rc  d a m a g e d  b y  p o l lu t i o n  o r ig in a t in g  in 
C a n a d a  p r o b a b l y  will f in d  t h a t  t h e y  lack  t h e  legal 
to o l s  t o  s to p  e m is s io n  o f  o f f e n d i n g  to x i c  m a te r ia ls ,  
o r  to  r e c o v e r  th e i r  losses.

U L C  a n d  t h e  U n i f o rm  L a w  C o n f e r e n c e  o f  
C a n a d a  c r e a t e d  a j o i n t  d r a f t i n g  c o m m i t t e e  t o  seek  
a s o lu t io n  t o  th i s  p r o b le m .  T h e  r e s u l t  is a U n i f o rm  
T r a n s b o u n d a r y  P o l lu t io n  R e c ip ro c a l  A cc ess  A c t .

I h e  U n i f o rm  A c t  is d e s ig n e d  to  o v e r c o m e  w h a t  
its d r a f t e r s  d e s c r ib e  as " a  g e n e ra l ly  r e c o g n iz e d  ru le  
o f  la w  in th e  A n g lo - A m e r ic a n  t r a d i t i o n  th a t  a c t io n s  
f o r  d a m a g e s  fo r  t r e sp a s s ,  n u is a n c e  o r  neg l igen t 
in ju ry  in r e s p e c t  t o  l a n d s  l o c a t e d  in a n o t h e r  s t a te  
a re  loca l  a c t i o n s  a n d  m a y  be  b r o u g h t  o n ly  in th e  
s t a t e  w h e r e  t h e  la n d  is s i t u a t e d , "

T h e  U n i f o rm  A c t  w o u ld  e l im in a te  th is  p r o b le m  
w h e n  b o t h  t h e  s t a t e  o r  p r o v in c e  w h e r e  th e  po! 
lu t i o n  o r ig in a te d  a n d  th e  s t a te  o r  p r o v in c e  w h e r e

t h e  d a m a g e  v-.-i in f l i c t e d  h a d  a d o p t e d  th e  p r o p o s e d  
ac t  o r  p r o v id e d  “ s u b s t a n t i a l ly  e q u i v a le n t  ac ce ss  t o  
its c o u r t s  a n d  a d m in i s t r a t i v e  a g e n c i e s . "  M in n e s o ta  
is an e x a m p le  o f  a  ju r i s d ic t io n  t h a t  a l r e a d y  p r o ­
vides  ac ce ss  t o  its c o u r t s  f o r  n o n - r e s id e n t  p o l lu t i o n  
vic tim s.

S u b s t a n t iv e  s e c t i o n s  o f  t h e  U n i f o rm  A c t  w o u ld  
p e r m i t  a l leged  p o l l u t i o n  v ic t im s  t o  s e e k  r e m e d ie s  in 
th e  c o u r t s  o f  t h e i r  s t a t e  o r  p r o v in c e  o r  in t h e  U.S. 
o r  C a n a d ia n  ju r i s d ic t io n  w h e r e  t h e  p o l lu t io n  
o r ig in a te d .  V ic t im s  o r  p o t e n t i a l  v ic t im s  a lso  c o u ld  
seek  a r e m e d y  t h r o u g h  a d m in i s t r a t iv e  ag e n c ie s  
s t a t e  e n v i r o n m e n ta l  p r o t e c t i o n  ag e n c ie s ,  fo r  
e x a m p le  — o f  t h e  s t a t e s  w h e r e  th e  p o l lu t io n  
o r ig in a te d .

I m p e t u s  fo r  d e v e lo p m e n t  o f  t h e  p r o p o s a l  w as  
p r o v id e d  b y  a 1 9 7 9  r e p o r t  o f  t h e  C a n a d ia n  lia r  
A sso c ia t io n  a n d  t h e  A m e r ic a n  l ia r  A s s o c ia t io n  o n  
T h e  S e t t l e m e n t  o f  I n t e r n a t i o n a l  D isp u te s  b e t w e e n  
C a n a d a  anti  th e  U .S . I h e  r e p o r t  r e c o m m e n d e d  
c r e a t io n  o f  a l ia ison  g r o u p  o f  U n i f o rm  L aw  C o m ­
m is s io n e r s  o f  t h e  U.S. a m i  C a n a d a .  I his ev o lved  
in to  a d r a f t i n g  c o m m i t t e e  on  t r a n s f r o n t i e r  p o l ­
lu t i o n  o n e  o f  t h e  p r o b le m s  p o i n t e d  u p  by  C B A  
a n d  AI1A.

I b i s  is t h e  first t im e  th a t  U n i f o rm  L aw  C o m ­
m is s io n e r s  o f  th e  U S. a n d  C a n a d a  have w o rk e d  
to g e th e r  t o  d ra f t  a p r o p o s a l  d e s ig n e d  to  be  u se d  in 
b o th  th e  s t a te s  a n d  p ro v in ce s .

/n u n  p a g e  5

th a t  e m p l o y e r s  shall no t  f ire ,  t h r e a t e n  o r  “ o t h e r  
w ise  c o e r c e ”  an  e m p lo y e e  w h o  is ca l le d  o r  serves  as 
a j u r o r ,  b o t h  m o n e t a r y  a n d  cri n in a l  p e n a l t i e s  are  
p e r m i t t e d  fo r  a v io la t io n  D isc h a rg e d  e m p lo y e e s  
a lso  m a y  sue  to  r e c o v e r  lost w ag e s  a n d  jo b s

N in e  s ta te s  h av e  e n a c t e d  t h e  U n i f o rm  J u r \  
S e le c t io n  a n d  S e rv ice  A ct in s o m e  fo rm .  C o l o r a d o ,  
Id a h o  a n d  N o r t h  D a k o ta  all e n a c t e d  t h e  c o m p l e t e  
ac t  fo r  all c o u r t s  in th e i r  s t a t e s  in 1 9 7 1 .  M a in e  
a d o p t e d  th e  b u lk  o f  t h e  ac t  in 1 9 72 .  M ich ig an  and  
I n d ia n a  a d o p t e d  th e  ac t  fo r  th e i r  m o r e  p o p u l o u s  
c o u n t i e s  in l ° 7 3 .  M iss iss ipp i  a d o p t e d  its  v e rs io n  o f  
th e  ac t  in 1 9 7 4 .  M in n e s o ta  a d o p t e d  t h e  act r e ta in  
ing a n  e x e m p t i o n  o n ly  fo r  le g is la to rs  in 1977  an d  
U ta h  a d o p t e d  th e  c o m p l e t e  ac t  in 1979 .

A ll  n in e  s t a te s  r e p o r t  th a t  t h e  a c t  has  b e e n  a 
success .  I ’o r  e x a m p le .  L a w s o n  said th a t  a d o p t i o n  
o f  th e  ac t  ' has  b e e n  v e ry  b e n e f ic ia l  fo r  C o l o r a d o . "

" I ' r i o r  t o  a d o p t i o n  o f  t h e  A c t ,  C o l o r a d o  h ad  
a lm o s t  as m a n y  w a y s  o f  s e le c t in g  j u r o r s  a n d  g r a n t ­

ing e x c u s e s  as il ha s  c o u n t i e s , ” L a w s o n  said in a 
le t t e r  t o  J u d g e  R o b e r t  I*, l u l l e r t o n  w h o  serves  as 
a d o r a d o  c o m m is s i o n e r  o n  u n i f o r m  laws. “ In 
m a n v  p a r t s  o f  t h e  s ta te ,  th e r e  w as  n o  w a y  a d i a l  
lenge  to  t h e  a r r a y  h a d  th e  issue  b e e n  raised  
c o u ld  b e  s u c c e s s fu l ly  d e f e n d e d .  I h c s t i l a i c  to  p u t  
o n  p a p e r  ir.v r e c o l l e c t io n s  o f  h o w  ju r o rs  w e re  
se lec ted  in s o m e  c o u n t ie s .

“ T h e  U n if o rm  A c t ,  as y o u  k n o w ,  e l im in a te d  
e x e m p t i o n s ,  e s ta b l i s h e d  g r o u n d s  l o r  e x c u se s ,  a n d  
m a d e  th e  u se  o f  a u t o m a t i o n  p o ss ib le  I lie use  ol 
a u t o m a t i o n ,  in t u r n ,  m a d e  it p o ss ib le  to  use  
a d d i t io n a l  s o u r c e  lists a lo n g  w i th  v o te r  reg is tra  
l io n  It a lso  p r o v id e d  th e  I n u n d a t i o n  b n  o n e  d a y  
o n e  tr ial a n d  s im ila r  r e f o r m s . ' '

U L C  leg is la tive  d i r e c to r  J o h n  M. M c C a b e  
believes th a t  m o r e  s ta te s  s h o u ld  - ' i n s id e r  a d o p t in g  
th e  ac t .

" I 'v e  n ev e r  h e a r d  o f  a c h a l le n g e  o f  a n  a r r a y  be  
ing su c c e ss fu l  in a n y  ju r i s d ic t io n  o p e r a t i n g  u n d e r  
th e  a c t , "  M c C a b e  said. “ A n d  w h e n  i t ' s  c o u p le d  
w i th  c o m p u t e r i z a t i o n ,  it h a s  saved m o n e y  for  c o u r t  
sy s te m s .  II s ta te s  w a n t  b e t t e r  ju r ie s  fo r  fa ire r  tr ia ls ,  
th e y  s h o u ld  a d o p t  it fo r  all j u r i s d i c t i o n s , "
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Davis praises ’81MSAPA
In th e  1 9 8 2  s u p p l e m e n t  t o  h is  A dm in istra tive  

Law Treatise, K e n n e th  C u lp  Davis sa id  t h e  1981 
rev is ion  o f  t h e  M ode!  S t a t e  A d m in i s t r a t iv e  P r o c e ­
d u r e  A c t  " is  all a lo n g  t h e  l in e  m u c h  s u p e r io r  t o  t h e  
1961 v e rs io n .  I n d e e d ,  a l t h o u g h  m a n y  p o s i t io n s  
t a k e n  a rc  in e s c a p a b ly  c o n t ro v e r s ia l ,  t i le  new M ode l  
A c t  in g e n e ra l  ac h ie v es  t h e  o b je c t iv e  o f  b e in g  a 
m o d e !  o f  w h a t  a sta*<; A P A  s h o u ld  b e . "

D avis  w h o s i  t r e a t i s e  was first p u b l i s h e d  in 
1 9 5 8  a n d  w h o  is g • ra lly  r e c o g n iz e d  as o n e  o f  th e  
le a d in g  a u t h o r i t i e s  hi a d m in i s t r a t iv e  law p o in t e d  
t o  several p r o v is io n s  o f  th e  1981 M S A P A  as 
" o u t s t a n d i n g , "  " s u p e r i o r , "  a n d  " e .- .c e l lc u t ." I h ese  
in c lu d e d  p ro v is io n s :

•  M a n d a t i n g  th a t  s t a t e  ag e n c ie s  c o d i f y  in ru le s  
a n y  p r in c ip le s  o f  law o r  p o l ic y  tha t  it a d o p t s  
th r o u g h  d e c is io n s  in in d iv id u a l  cases. Davis q u o t e d  
th e  M S A P A  c o m m e n t a r y  to  t in s  p ro v is io n  w h ic h  
said “ law  a n d  p o l i c y  e x p r e s s e d  in ru le s  g ives ( m e m  
h e r s  o f  th e  p u b l ic )  fa ire r  n o t i c e  t h a n  case  p r e d c
d e n t  l aw' o r  p o l ic y  e x p r e s s e d  in ru le s  is also
f r e q u e n t l y  m o r e  eas ily  u n d e r s t a n d a b l e  t o  la y m e n  
th a n  case  p r e c e d e n t ,  a n d  is a lw a y s  m o r e  h igh ly  
v is ib le  to  t h o s e  w h o  m o n i t o r  th e  p e r f o r m a n c e  o l  
agencies .  . . . O n l y  by  th e  e n a c t m e n t  ol a s t a t u t o r y  
p ro v is io n  ol t h e  t y p e  r e c o m m e n d e d  h e re ,  t h e r e ­
fo re ,  ca n  ag e n c ie s  be fo rced  to  c o d i ly  in ru les  
p r im  ip lcs  ol law  o r  po lice  t h e y  m a y  la w fu l ly  dc  
e la te  in d e c is io n s  in p a r t i c u l a r  cases ,  a n d  m a y  law­
fu l ly  re lv  o n  a p r e c e d e n t  .. 11'an a g e n c y  b r e a c h e s . . 
its  d u t \  to  issue su c h  a ru le  d isp la c in g  a line ol 
u s  p r e c e d e n t ,  th e  a g e n c y  m a y  n o t  s u b s e q u e n t l y  
re ly  o n  th a t  l ine o l  p r e c e d e n t . "  Davis said th is  
p ro v is io n  w a s  "w e ll  a h e a d  o l  fede ra l  law

•  d r a i n i n g  a g< e r n o r  t h e  a u t h o r i t y  t o  " r e s c in d  
o r  s u s p e n d  all o r  a p o r t i o n  ol a ru le  ol an  a g e n cy .  
In e x e rc is in g  th is  a u t h o r i t y ,  t l ie  g o v e r n o r  shall ac t  
bv  an  o r d e r  th a t  is su b je c t  to  all r e q u i r e m e n t s  
a p p l i c a b le  t o  th e  a d o p t i o n  a n d  e f f e c t iv e n e s s  ol a 
r u l e . "  I lie p ro v is io n  d o e s  not give a g o v e r n o r  
a u t h o r i t y  to  a d o p t  ag e n c y  rules.

•  ( b e a t i n g  s o m e  less th a n  fo rm a l  ty p e s  ol ad 
ju d ic a t iv e  p r o c e d u r e  w h ic h  ag e n c ie s  m a y  use  in ­
s te a d  o l  th e  fo rm a l  b e a r in g  in a p p r o n r i a t e  t y p e s  o f  
cases  Davis said  th a t  th e s e  less t i tan  lo rm a l  p ro v e  
d u r c s  t h e  c o n f e r e n c e  a d ju d ic a t iv e  b ea r in g ,  th e  
s u m m a r y  a d ju d ic a t iv e  p r o c e e d in g  a n d  t h e  e n te r  
g c n e v  a d ju d ic a t iv e  p r o c e e d in g  r e p r e s e n t  "c lea t  
a d v a n c e s ."  b u t  in ins o p i n i o n ,  M S A P A  has  o n e  
w ea k n ess .  Ii g ives an  a g e n c y  a c h o ic e  as t o  w h e t h e r  
to  use  th e  lo r m a l  h e a r in g  o r  o n e  o f  th e  less th a n -

fo rm a l  p r o c e d u r e s  in  s i t u a t i o n s  w h e re  " t h e r e  is n o  
d i s p u t e d  issue o f  m a te r i a l  f a c t . "  A c c o rd in g  to  
Davis, fo rm a l  h e a r in g s  s h o u ld  n e v e r  be u s e d  in 
th e s e  s i t u a t i o n s ,  a l t h o u g h  h e  c o n c e d e s  t h a t  th e  
M S A P A  a p p r o a c h  p r o b a b l y  c o n f o r m s  to  “ d o m i ­
n a n t  a s s u m p t i o n s  a n d . . . p r a c t i c e s ”  b y  g iv ing  an  
a g e n c y  a c h o ic e .  D avis  r e c o m m e n d s  th a t  M S A P A  
be a m e n d e d  to  c o m p e l  a n  a g e n c y  t o  u se  o n e  o f  t h e  
le s s - th a n - fo rm a l  p r o c e d u r e s  in  a d ju d ic a t io n  o f  a n y  
case  in w h ic h  th e r e  is n o  d i s p u t e d  issue o f  m a te r ia l  
fac t.  I h is  c o u l d  b e  a c c o m p l i s h e d  s im p ly  b y  c h a n g ­
ing " m a y "  to  “ m u s t ”  in t h e  p ro v is io n s  r e g a rd in g  
u se  o f  le s s - th a n - fo rm a l  p r o c e d u re s .

•  K l im m a i in g  t e c h n ic a l i t i e s  in .o lv e d  in ju d ic ia l  
rev iew . D avis  sa id  th is  m a d e  M S A P A  s u p e r io r  to  
fede ra l  law  w h ic h  c o n t i n u e s  t o  i n c lu d e  " t e c h n i c a l i ­
t ies  a b o u t  i n ju n c t io n ,  d e c l a r a t o r y  j u d g m e n t ,  w r i ts  
o f  m a n d a m u s ,  a c t i o n s  in t h e  n a t u r e  o f  m a n d a m u s ,  
h a b e a s  c o r p u s ,  a n d  v a r io u s  o t h e r  r e m e d ie s . "  

V iew in g  M S A P A  as  a w h o le ,  Davis c o n c lu d e s  
" A l t h o u g h  m a n y  r e f in e m e n t s  a re  s u s c e p t ib le  o f  

d i f f e r e n t  o p in io n s ,  th e  s u p e r io r i t y  o f  th e  new 
M ode l  A c t  o v e r  t h e  1 9 4 6  a n d  1*>ol v e r s io n s  fu lly  
re f le c ts  t h e  a d v a n c e s  in a d m in i s t r a t i v e  law  t h i n k ­
ing, a n d  in s o m e  re s p e c ts  t h e  new d r a f t  is p r o v id in g  
a le a d e r s h ip  in t h e  d i r e c t io n  o f  a b e t t e r  s y s t e m . "

Journal features A V Act
A n  O h io  l a w y e r  r e c o m m e n d s  th e  U n i f o rm  

A u d io -V isu a l  D e p o s i t io n  A ct  as an " e x c e l l e n t  
s o u r c e  o f  h e l p "  w h e n  an  o p p o n e n t  o r  tr ia l  ju d g e  
lias " l i t t l e  o r  n o  e x p e r i e n c e  w ith v i d e o , ”

I h o m a s  I M u r r a y ,  J r . ,  <>| S .m duskx  said  in a 
N o v e m b e r ,  l l>82, A m erican line A ssociation  
Jonnitil  at t i d e  o n  " V i d e o  D e p o s i t io n s  P u t t i n g  
A b sen t  W itn es ses  in C o u r t "

" f l ic  p r o p o s e d  ac t  o f f e r s  a s tc p -b v  s te p  m o d e l  
lo r  d e a l in g  w i th  m o s t  o f  t h e  p r o c e d u r a l  p r o b le m s  
th a t  m igh t  a r ise  in a v id e o  d e p o s i t i o n  f ro m  n o t ic e  
to  c o u r t  r o o m  rep  lav, In a j u r i s d i c t i o n  w i th o u t  well 
s e t t l e d  v id e o  ru les ,  th is  p r o c e d u r e  is h e lp fu l .

" A l o n g  w i th  a s t a n d a r d  d e p o s i t i o n  n o t i c e  a d ­
vising y o u r  o p p o n e n t  th a t  t h e  d e p o s i t i o n  will he  
r e c o r d e d  b y  v id e o ta p e ,  s e n d  a l e t t e r  to  y o u r  ad 
vers-,try su g g e s t in g  th a t  th e  d e p o s i t i o n  lie t a k e n  in 
a c c o r d a n c e  w i th  th e  p r o v is io n s  o f  th e  act a n d  in 
e lu d e  a e o p v  ol th e  p r o p o s e d  r u l e s . . , "

N o r t h  D a k o ta  h a s  a d o p t e d  t h e  ac t .  S evera l  o t h e r  
s ta te s  a re  e x p e c t e d  to  c o n s id e r  it in 1 9 83 .
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H I

Public hearing scheduled 
on Marital Property Act

A  p u b l ic  h e a r in g  o n  a p r o p o s e d  s t a t e  M ari ta l  
P r o p e r t y  A c t  h a s  b e e n  s c h e d u le d  fo r  F e b .  18, 
1 9 8 3 ,  in W a s h in g to n ,  D.C,

T h e  h e a r in g  w ill  fo c u s  o n  a p r e l i m in a r y  d r a f t  o f  
t h e  p r o p o s a l .  T h e  n e w  d r a f t  -  s c h e d u le d  fo r  
c o m p l e t i o n  a n d  d i s t r i b u t io n  in  la te  D e c e m b e r  — 
will i n c o r p o r a t e  m o r e  th a n  t w o  y e a r s  o f  w o r k  by 
th e  c o m m i t t e e  an d  r e f l e c t  c o m m e n t s  a n d  sug ­
g e s t io n s  f ro m  U n i f o r m  L aw  C o m m is s io n e r s ,  a d ­
viso rs ,  legal a n d  w o m e n ’s o r g a n iz a t i o n s  a n d  o t h e r s  
in te r e s te d  in th e  p r o b le m .

T h e  d r a f t i n g  c o m m i t t e e  m u s t  d e a l  w i th  such  
p r o b l e m s  as:

•  D e f in in g  m a r i ta l  a n d  in d iv id u a l  p r o p e r t y ,  
w h ic h  c a n  b e  as im p o r t a n t  t o  c r e d i to r s  -  in ­
c lu d in g  f o r m e r  sp o u se s  a n d  c h i ld r e n  o f  f o r m e r  
m a rr ia g e s  -  as it is to  m a r r ia g e  p a r tn e r s .

•  W h e th e r  " i n t c r s p o u s a l  r e m e d ie s "  s h o u ld  b e  
av a i la b le  t o  h e lp  m a rr ia g e  p a r t n e r s  e n f o r c e  t h e i r  
m a r i t a l  p r o p e r t y  righ s.

•  R ig h ts  o f  su rv iv in g  s p o u se s .
•  S h o u ld  b e n e f i t s  o f  " p e n s i o n  p l a n s ”  be  

c o n s id e r e d  p r o p e r t y  o f  t h e  m a r r ia g e  p a r tn e r s h ip  
o r  t h e  s p o u s e  w h o  " e a r n s "  th e m .

T h e  h e a r in g  is s c h e d u le d  t o  beg in  a t  9 a .m .  in 
t h e  l l y a t t  R e g e n c y  o n  C a p i to l  I lill .  C o p ie s  o f  th e

d r a f t  will b e  av a i la b le  fo r  $2  a c o p y  f ro m  U L C  
h e a d q u a r t e r s  b y  w r i t in g  o r  ca lling : N a t i o n a l
C o n f e r e n c e  o f  C o m m is s io n e r s  o n  U n i f o r m  S ta t e  
Law s, S u i te  5 1 0 ,  6 4 5  N o r t h  M ic h ig a n  A v c . ,  C h i ­
ca g o ,  IL  6 0 6 1 1  ( p h o n e  3 1 2 / 3 2 1 - 9 7 1 0 ) .

W ill iam  C. H i l lm a n  o f  P ro v id e n c e ,  IL L ,  c h a i r ­
m a n  o f  t h e  U L C  D r a f t in g  C o m m i t t e e  o n  M a r i t a l  
P r o p e r t y  A c t ,  u rg e s  t h o s e  w h o  w a n t  to  sugges t  
c h a n g e s  in — o r  s u p p o r t  — t h e  p o l ic ie s  o r  d e t a i l s  o f  
h is  c o m m i t t e e ’s w o r k  t o  s u b m i t  t h e i r  c o m m e n t s  in 
w r i t in g  to  U L C  h e a d q u a r t e r s  b e f o r e  o r  a f t e r  t h e  p u b ­
lic m e e t in g .  This w ill  f a c i l i ta te  t h e i r  c o n s id e r a t i o n .

O t - 'c r  m e m b e r s  o f  t h e  d r a f t i n g  c o m m i t t e e  o n  
t h e  a c t  in c lu d e :  G e o r g e  C. H crk ,  a l so  o f  P ro v i­
d e n c e ;  P e te r  J .  D y k m a n ,  M a d is o n ,  W is.;  I l ion  M. 
G re g o ry ,  S a c r a m e n to ,  C a l i f . ;  L in d a  J u d d ,  P o s t  
hal ls ,  I d a h o ;  H e n r y  D. S t r a t t o n ,  P ikcv il lc ,  K y .- .a n d  
R ic h a rd  V. W e l lm a n ,  a law  p r o f e s s o r  a t  t h e  U n i ­
v e r s i ty  o f  G e o rg ia  S c h o o l  o f  Law . R e p o r t e r - d r a f t s -  
m n n  fo r  t h e  c o m m i t t e e  is W ill iam  P. C a n tw e l l ,  
D enver.

T h e  c o m m i t t e e  is e x p e c t e d  t o  h-.vc a d r a f t  e l ig i­
b le  fo r  f ina l  ‘‘c o n s i d e r a t i o n "  d u r in g  n e x t  s u m m e r ’s 
a n n u a  m e e t i n g  o f  U L C .  If  th e  p r o p o s a l  is c o m ­
p le te d  a n d  a d o p t e d  as a U L C  p r o d u c t ,  it w il l  he 
p r o m u lg a t e d  to  th e  s ta te s  fo r  t h e i r  c o n s id e r a t i o n .

U L C  is a c o n f e d e r a t i o n  of s t a te  c o m m is s io n e r s  o n  u n i f o r m  laws. T h e  first 
c o m m is s io n e r s ,  a p p o i n t e d  by seven  ol th e  t h e n  .4  s la te s ,  m e t  in S a ra to g a ,  

I f  "II C o m m i s s i o n e r s  I N .Y .,  in 1892 . M e m b e r s h ip  n o w  c o n s is ts  o f  s o m e  3 0 0  p r a c t i c in g  la w y e rs ,
ju d g e s  a n d  law  p ro fe s so r s .  T hey  a re  e l e c te d  b y  each  o f  th e  5 0  s ta te s ,  th e  

D is tr ic t  o f  C o lu m b ia  a n d  P u e r to  R ico  to  d ra f t  le g is la t io n  a d d re s s in g  p r o b le m s  c o m m o n  to  all s ta te s ,  a n d  to  
b r in g  a b o u t  u n i f o r m i t y  o f  th e  law  a c ro s s  s t a t e  b o r d e r s  w h e r e  th a t  is se e n  as d e s i ra b le  a n d  p r a c t ic a b le .
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Unlike most U.S. law, the exclusi­
onary rule has never been approve  j 
by Congress. Instead, it Is a creature 
of (he judicial system, court-made 
law that was bom und grew out of 
U.S. Supreme Court rulings inter- 
p;eting the Constitution.

The court enunciated the rule, 
which is the only constitutional limi­
tation common to all law enforce­
ment investigations, for fedenil aii- 
tl.c-ities in 1914. By the time the Su­
preme Court expanded it to cover all 
state and local police In 1961, the 
courts in most states had been fol­
lowing it for years. •

The rule is most often applied to 
evidence police obtain in violation of 
the Fou.th Amendment’s prohibi­
tions against unreasonable searches 
and seizures.

In the past 20 years, the U.S. Su­
preme Court has thrown out convic­
tions in 70 Fourth Amendment exclu­
sionary rule cases.*

But those 70 Supreme Court pre­
cedents have led to reversals of cer­
tainly hundreds and probably thou­
sands more convictions in state and 
lower federal courts, and kept prose­
cutors from filing charges in untold 
criminal investigations at all levels.

In a speech in New Orleans last 
September, President Reagan said: 
"This rule rests on the absurd propo­
sition that a law enforcement error, 
no matter how technical, can be used 
to justify throwing an entire case out 
of court not matter how guilty the 
defendant or how heinous the 
crime.” *

Chief Justice Warren Burger has 
criticized tl.e rule as a search for 
procedural purity rather than truth 
or justice. Dissenting in past court 
cases upholding the rule, he has 
called on Congress to change it so 
that more evidence will be admitted.

There are two proposals pending 
before the U.S. Senate to weaken the 
rule, and a presidential task force 
headed by Attorney General William 
French Smith has offered another.

But supporters echo past Su­
preme Court reasoning that the rule 
avoids the taint of collusion between 
police and the courts in gaining con­
victions, prevents tire government 
from profiting from its misdeeds and 
ensures public trust in the fairness of 
the judicial system.

"Nothing can destroy a govern­
ment more quickly than its failure to 
observe its own laws, or worse, its 
disregard of the charter of its own 
existence," the court said in the 1961 
case • v  .

r-v ' . .

A current case where the exclusi­
onary rule is an issue Is that of I-aw- 
rence and Judy Watson, The Wat­
sons claim 10 police officers, acting 
on an informant’s tip but without a 
warrant, broke into and ransacked

their suburban Dallas home last 
Mai ch. They say the officer? shot 
their dog, beat Watson and forced his 
wife to stand naked while they 
cursed her.

Eventually, the Watsons were ar­
rested for possession of lidocalnc, a 
cocaine substitute. The charge is n 
misdemeanor. ■ '

The Watsons will argue thnt the, 
Balch Spring, Texas, police violated 
the Fourth Amendment’s guarantees 
against unreasonable searches and. 
seizures because there was InsufflO 
ciqnt "probable cause” for the 
search. /

If the judge hearing their ca 
agreed, prosecutors would not be bL 
lowed to introduce evidence abou, 
the drugs that were found. No drug*] 
no case, and the chaises would all 
most surely be dismissed.

Even if the Watsons lost, howl 
ever, they could appeal to a highcf 
court to have their convictions oven
turned...
• ' • - . • \i I

The exclusionary rule is the doc­
trine that says police cannot ques­
tion people just because they are 
black or have criminal records. It is 
the doctrine that says police cannot 
arrest someone "for investigation."

It is the doctrine that says police 
cannot stop and search a car for no 
reason, and it is the doctrine that 
says police cannot kick down some­
one’s door without a warrant show­
ing why.

"The exclusionary rule protects 
the innocent as we!) as the guilty," 
says William Greenhalgh, a George­
town University law professor who is 
writing a book about, the subject. "It 
means the ordinary citizen walking 
down the street will not be annoyed, 
harassed or humiliated by police."

But critics argue that the truly'in­
nocent don’t need protection, and an­
swer the supporters’ statistics and 
theories with specifics:

• Charges were dismissed last

from a car was ruled inadmissible 
because the search warrant did not 
list Jhe car’s correci license plate.

® A convicted murderer was re­
leased from prison in Illinois — after 
confessing not once but twice —  be­
cause police could not show they had 
enough reason to question hi .n in the 
first place, o , • •

• On the same day last year that 
the Supreme Court said it was legal 
for police to search for drugs in a 
jacket on the floor of a car, it over­
turned a drug conviction because po­
lice had searched a package found in 
a car trunk.

i ■' • ' 1 *
Adding to tho controversy, the ex­

clusionary rule is often a major de-. 
lense lactic in highly publicized 
criminal proceedings. - > ’
■ For instance, defense lawyers in 
the Atlanta child slayings case tried 
but failed to suppress evidence of fib­
ers found in Wayne Williams’ home
—  nnum H c »hut n n l ir e  H id  nQt_

have probable cause to search for 
them.

And attorneys for John Hinckley 
Jr., accused in the attempted assas­
sination of President Reagan, say 
they will try to exclude evidence 
from Hinckley’s jailhouse diary be­
cause of his "reasonable expectation 
ofprivaoy." \ '• ^

One of the proposed Senate bills, 
due for public hearings in Washing­
ton later this year, would abolish the 
exclusionary rule but allow people 
whose rights were violated to sue po­
lice for damages. '

Anthony Amsterdam, . a Nety 
York University, law professor and 
highly regarded constitutional 
scholar, opposes this civil redress op­
tion for three reasons.

He says juries are rarely sympa­
thetic to suits against police, people 

• who have been illegally arrested are 
generally happy just to be set free 
and usually do not have the knowl­
edge or the money to file a lawsuit. •;

The other Senate bill would ex- J 
elude evidence orty if the seizure 
were "intentional or substantial," 
which is similar to the presidential 
task force's recommendation that Il­
legally obtained evidence be admit­
ted if police acted "in good faith." ■’ 

David landau, an American Civ}! 
l.iberties Union attorney, believes 
any congressional proposals to 
weaken the exclusionary rule will 
fail. He said that as part of the Con­
stitution, it should take a full-fledged 
constitutional amendment —  with 
upprovnl by 38 states —  rather than a 
simple law to change the rule.

/
The congressional proposals are 

similar to a new state law in Col­
orado which is still awaiting state 
and federal court tests. ,

Denver District Attorney Dale 
Tooley says the Colorado law, the 
only one of its kind in the nation, re­
quires courts to admit illegally ob­
tained evidence if police believed 
they were acting constitutionally and
that belief ’vas reasonable^ y'-v I

' He says both the objective and 
subjective tests still protect the inno­
cent, but prevent the guilty from e.l- 
-caping on u technicality.

"It’s a more accurate search for 
truth, and you end up getting better 
justice," Tooley says.

But Greg Wnlta, Colorado's pub- ■ 
lie defender, says the seven-month- 
old law encourages police to conduct 
illegal searches and seizures and 
then plead ignorance before judges 
who are under pressure from a 
crime-conscious public to admit evi­
dence leading to convictions. ••

"It rewards careless police be­
havior. It rewards dishonest police ' 
behhvior. Over the long haul, the 

' honest citizen is going to be the 
loser,” Walta says. ' .

•il , m

Historically, he says changes in 
the exclusionary rule or other judi- / 
cial procedures have had little to do ' 
with the crime rate. ‘ *
. “I have not met one client nor has 
anyone else in this office met any cli- , 
ents who even knew the exclusionary 
rule' had been changed on July 1,” 
Waltasays. ‘ * (

Many police officials say changes 
in the exclusionary rule would make 
no difference to them, either. "Cops 
aren’t going to go up and down the 
street looking in houses or kicking ’. 
down doors, no matter how the rule 
is changed," says Larry Layman, a 
Pftftnn 111 n a tm lm n n  r\

Many ordinary citizens take a 
dim view, too. An Associated Press- 
NBC News national poll last month 
put this question: "The law now says 
that judges must throw out evidence 
which police obtain illegally. Would 
you favor a change so that more of 
this evidence can be admitted, or do 
you think the law should be kept as it 
is?"

Fifty-three percent cf those 
[wiled favored a change, 41 percent 
opposed it, while 6 percent weren’t 
sure.

Defenders of the rule, like the 
American Bar Association and the 
American Civil Liberties Union, 
argue that it is a free society’s main 
guarantee against police harassment 
of innocent citizens.

by Timothy Harper 
AatocUted Prac
"T&88W -y' ew York —  In these 

days of rising crime,

^19 Public outra8e
X  and bubbles each time

, , . the courts dismiss
charges against a criminal defend­
ant or grant a convict a new trial be­
cause of a "legal technicality."

The "technicality" often is the ex­
clusionary rule, which holds that evi­
dence obtained illegally —  when po­
lice violate someone's constitutional 
rights —  cannot be used in court 
against the person.

The rule is under strong criticism 
from the Reagan Administration and 
others wl i see it as thwarting police 
investigations, hampering prosecu­
tion strategy and too often freeing 
convicted criminals.
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Legal loophole
N O T  TOO M A N Y  month? 

ago the conviction of a man in­
volved in a particularly awful 
rape and robbery case was 
reversed and he was set free.

The court held that his link 
to the crime had been discov­
ered illegally. That link was a , 
credit card belonging to the 
victim that was found in the 
man’s wallet by a jailer.

The illegal aspect was that 
the man had been arrested on 
a traffic charge —  not the 
rape. In the course of identify­
ing his property before he was 
jailed, the stolen credit card 
was found. That represented, 
according to the courts, illegal 
evidence discovered through a 
search that was an infringe­
ment on the man’s rights.

Alaskans were appalled 
and outraged.

The action by the court 
came in response to some­
thing in the law known as the 
“exclusionary rule.”

This rule, which has been 
upheld by the U.S. Supreme 
Court, holds that evidence not 
legally obtained must be ex­
cluded from the case. In this 
particular instance, the man’s 
conviction of rape was traced 
directly to the illegal discov­
ery of the stolen credit card —  
and since that was improper, 
the whole conviction was im­
proper, the judges said.

• ** •
O N E  OF T H OSE outraged 

was Sen. Ed Dankworth, re­
tired head of the Alaska State 
Troopers. T' is week in Ju­
neau he moved to do some­
thing about it.
. “Far too many criminal de­
fendants avoid the conse-

would be one example where 
a person's rights wqre not sub­
stantially violated. No officer 
involved in that case was at­
tempting to violate the man’s 
rights. In fact, by taking an in­
ventory of. his possessions 
they were protecting him and 
themselves from any later 
charge that.a piece of per­
sonal property might have 
been lost or stolen before the 
defendant was able to reclaim 
it after his discharge from 
jail. '

One reads regularly about 
similar cases all over the 
country. Drugs uncovered in 
the trunk of a car stopped for 
a simple speeding arrest. 
Stolen gobds found in a house 
when police enter to question 
a suspect about an unrelated 
incident. A murder gun found 
in the pocket of a person ar­
rested for shoplifting. Those 
and more. ..

* ‘ .
NO, O N E  S H O U L D  advo­

cate a police-state mentality 
in the pursuit of those sus­
pected of criminal activity.

But neither should crimi­
nals be turned free simply be­
cause of accidental cr inciden­
tal discovery of evidence that 
by all common sense should 
be used against them."-.

In leaning over backward 
to protect the rights of the in- ̂ 
dividual (a worthy and proper 
thing), the United States has 
let justice be denied by rigid 
adherence to the exclusionary 
rule. ’ •

Among the nations of the 
Western world, only the U.S.
observes this rule. In Europe,, 
the taking of illegal evidence 

quences of their actions based indeed is punished —  but the
on technicalities," the Anchor- criminal does not escape.
age Republican said. And to ”  ' • • -
remedy that, he introduced a 
bill that would permit intro­
duction of illegally obtained 
evidence if the trial judge de­
cides the defendant’s rights

There, the criminal goes to 
jail. And then the law enforce­
ment officer who used illegal 
means to obtain the evidence 
likewise, in turn, pays a pen­
alty for violating the law. 

were not . substantially Sen.' _ Dankworth's bill 
violated.. ■ J ' should be <
. The rape case cited above1' islature.

* ^ •** •
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FART II

G E E  and VANCE, Circuit Judges: ’**

Many of the thirteen judges who join in 
this opinion A jt disagree with that pre­
pared by Jv olitz for a different major­
ity of the court; several formally concur in 
it. It is our view, however, that the drugs 
suppressed as evidence by the trial judge 
and by our panel should not have been and 
that to suppress them was wrong whether 
or not Williams' violation of a bond condi­
tion was such a crime as warranted her 
arrest and the consequent search of her 
person that revealed their presence.

The facts material lo our view of this 
case are so simply slated that we reiterate 
them for the reader's convenience.1 Special 
Agent Markonni, of the Drug Enforcement 
Administration, had prev iously arrested de­
fendant Jo Ann Williams for running drugs. 
Pending her appeal from conviction of that 
offense, he knew that sht was free on bond 
conditioned that she remain within the 
State of Ohio. While on duty at the Atlan- 
L'i airport, tie saw Her deplane IrorrT an 
incoming, nonstop night l'rom Los Angeles. 
A s she proceeded toward the departure 
g a t e  f o r  a flirht to Kentucky on whicn she 
he I/I n ticket, he arrested her lor "llail 

A s e a r c h . p ' i r ^ . i n n l  l o  t h a t  a r r e s tlumping.
r<-VTHTrh-d-t4Hit-tJiU-u.a<--«e(-nL>-̂ uimin|’ heroin

Indicted for this second drug offense, 
committed while free on bail from the first, 
W illiams moved to suppress the fruits of 
the search conducted pursuant to Maikon- 
ni'r arrest The district court suppressed 
this evidence. On appeal from its ruling, a 
panel of our court al firmed. It reasoned 
thai .'.luce violation of a bond condition w as 
not a criminal offense .uch that a warranl- 
less arrest could he m..Je for it. hoth-Ahe 
arrest anil the search pursuant to it w ere 
invalid. It therefore suppressed the heroin 
found" as ' fruit of the poisonous tree."

n iht panel's view, Agent Markonni’s 
reasonable belief, held in an unquestioned 
good faith, that he was authorized to arrest 
Williams cut no figure in the analysis. 
Judge Charles Clark, dissenting, would have 
refused to apply the exclusionary rule in 
such circumstances. We took the case en 
banc lo decide this question.

I9J Sittinr en banc, wf now hold that 
evidence is not to be su -mder the
exclusionary rule wheja 
officers in the course o 1 
taken in good faith and 
lhough_mSaktri^>clj_£l_ 
thorF?ttir~'"We~do so hcca. 
nrv~ruTe exists to deter willj*

d by- 
are 
ible, 
au- 

“isiyfl- 

ilagTant
actions hv police, not reasonable, good-faith 
. ones. Where the reason for the rule ceases, 
its application must cease also. The costs to 
society of applying the rule beyond the pur­
poses it exists to serve are simply too 
high— in this instance the release on the 
public of :i_ recidivist drug smuggler - w ith 
few or np nfr»-iMi-p We are per­
suaded that both reason and authority suj 
port this conclusion.

authority sup-, 
L-iJrU* I'Krfl'

The "Good-t'nith Exception"
Analytically, it matters little whether 

reasonable, good-faith police actions In- 
viewed simply as beyond the reach of the 
rule or as constituting an exception lo its 
application. Since numerous writers and 
judges have employed the latter formula­
tion, we shnlldo so here. One commentator 
defines the(yoxceptioiv V> follows: "when 
an officer arts'trr-the-good faith belief that 
his conduct is constiti tional and where he 
has a reasonable basis for that lielief, the 
exclusionary rule will not operate." Rail, 
Good Faith and the Fourth Amendment: 
The "Reasonable" Exception to the Exclu­
sionary Rule, G9 J.Crim.L. & Criminology 
685* K1I> (1978). •

Irj fourth amemlnient cases, most good 
faith violations concern the failure to

Concunei) in bv Chit-.r Judge Coleman and 1. Judge Pohlr '  fmi goin,- opinion, or lliai o( ihc 
Judges rirown, Ainsworth, Charles Clatk, Ro |).incl, 6tM I "i<t 8C (Juh Cir, 11/79), mav b«
i i a i  i  I * o f t  m l t I 11 I I ,  ft f  ~ .  ■ - t ) . .  .  * l i t  h •  n  A  A  i «ft t ■ ft .ftt ft ft ft lia ft ft l f  ft, a ■■ «I >. i i ■ ■ I  rA ■ / i  i  ,  i i t i l  . s  ftney. Ijoflat. Hill. I ay, Garza, Rcavlry, and Sam 
D. Jolmson

consulted toi a more del ailed account No 
warrant is involved here, Ifente nothing dial we
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UNITED STATES v. WILLIAMS 84]
CJtr u  C22 FU4 (OO (I8S0)

meet the requirement of probable cause. (White, J., dissenting);4 Brown v. Illinois, 
Two basic types of violation are jiossible. 422 U.S. 590, 610-12, 95 S.CL 2264, 2265-66, 
Finit, an officer may make a judgmental 45 L.E!d-2d 416 (1975) (Powell, J., concur- 
error concerning the existence of facts ring). Thi^WiucloflA^lurt itscg;jii;ji k*ur 
sufficient to constitute probable cause. ^?iw-ol4w*Ht -<ten*noni?thas-rcsIrictcctfiS& 
Such cases may Ik.- characterized as cxai p y j a ; jp ty c a t io n - < r f - : l f ie '? n i l g ^ & a m g t* ,l t f i f l5 1 B & -  
ples of “good faith  mistake.” 'econd, ant— iuui =tfjfi~ever u-Ast-oVxlensivea«4Ui ̂ h^ 
officer may rely upon a stall which is fourth jMnendtnenUv, E. g., Michigan v. De­
lator ruled unconstitutional, r warrant Fillm fxh"-143 t).S. 31, 99 S.CL 2627, 61 
which is later invalidated, or >, -ourt L.Ed.2d 343 (1979); United Stales v. Ga-

ceres, 440 U.S. 741, 99 S.CL 1465, 59 
LEd.2d 733 (1979); Rakas v. Illinois, 439 
U.S. 128, 99 S.CL 421, 58 L,Ed.2d 3S7 
(1978); United S la te s i-. Ceccolini, 435 U.S. 
268, 98 S.Ct. 1054, 55 L.Ed.2d 2(8 (1978); 
Slone v. Powell, supra; United States v. 
Junis, 428 U.S. 433, 96 S.Ct. 3021, 49 

United Sta'es v. Pelti•

precedent which is later overruled. In 
each of these cases, the officer may be 
deemed to have committed a "technical 
violation.”

Id. al 638-39 (emphasis added and footnotes 
omitted). 'l~tf̂-rMtrprem/-̂ t̂tri.TfflriiUo3&uai>

r ~
grical.molaTicmirffu^ pof̂ hiy ôod-fgrtilMgEa- I-.Ed.2d 1046 (1976);
^tiiptidfiT^idTenchlhasraxnrieft^^FvernRto* 
si f g o K a i a n i  p ij a tb « £ ls Jw tsC 2E iip p o E u iiK  
gpod7:uDlTW4 nr£L;- we discuss these 
opinions in d t v  J  below. Many writers 
have advocated the except iugy-amonp I hem

no minor
authority on criminal procedure, who pro­
poses modifying the rule so thalCtlhy friny.

Clhetlotirth aiiieiiduieirtr'but̂ fiBttar'Tî Xliii?. 
madepan-honcst -.blunder." ; Judge Henry 
Fneniih has suggested limiting suppression 

^̂ eUvitwJnU*rtrfK7i711l\ nr
fl3grjrmiy“jnegaJf-"

er, 422 U.S. 531, 95 S.Ct 2313, 45 L.Ed. 2d 
374 (1975); Michigan v. Tucker, 417 U.S. 
433, 94 S.Ct. 2357, 41 L.Ed.2d 182 (1974); 
United Stales v. Calandra, 414 U.S. 338, 94 
S.Ct. 613, 38 L.Ed.2d 561 (1974); Harris v. 
New York, 40] U.S. 222, 91 S.CL 6-13, 28 
L.Ed.2d 1 (1971). We think that reason 
plainly demands explicit recognition of a 
reasonable good-fnith exception as well.4*

Justification for the Good-Failh Exception
110, 11 ] ̂ ^fEWt-TTiaftKBiy ĉ nj/Tip Tlim ^ v 

gvxll-setUedrn s^ tir^ C P lf^ ie aujixmiTmianf

ejfalBBtfliir.ffcB mBHngan unUiysw*i£is<.ictt
* * i i i t i t V d  "Sflit eV>Sû 'r<'m e,Jn-k>u rJ*h u vczucgol 
•fTmrdnptitm^oT w^ooa^TifllltMrxccirtlhTP to
^)n-aCxcluaiO im rv_»role." Hall, supra at 635.

E  g., Slone i Powell, 428 U.S. 465, .‘>5o, 96 
S.Ct. 3037, 8073, 49 L.Ed.2/1 1067 (1976)

2. C .  Wright. M u s i  thr C r im in a l  C o  I  ree i t  thr 
Constab le Plunders?, 50 T e x  I R e v .  73G. 740 
(1972)

3. I I  F r i e n d l y .  Benchmarks,  2GO-G2 (I9G7).

4. J u s t i c e  W h i t e  s t i l l e d
|T ) h e  r u le  s h o u l d  In- s u b s t a n t i a l l y  m o d i f i e d  so 
as  to  p r e v e n t  its a p p l i c a t i o n  ,n  t h o s e  man'- 
c i r c u m s t a n c e s  u i .  -re t h e  e v i d e n c e  at i s ' u e  
w a s  s e iz e d  b y  a n  o f l i c e r  a c t i n g  i n  the  good- 
faith be l ie f  that h is  c o n d u c t  c o m p o r t e d  w i t h  
e x i s t i n g  l a w  a n d  h a v i n g  reasonable grounds 
for this bel ief. T h e s e  are  r e c u r r i n g  s i t u a ­
t io n s ;  a n d  r e r u n i t i g l y  e v i d e n c e  is e x c lu d e d  
w i t h o u t  a n y  r e a l i s t ic  e x p e c t a t i o n  ’.t in t its e x ­
c l u s i o n  w i l l  c o n t r i b u t e  i n  t h r  s l ig h te s t  to  the

<ftLglhc-ConstiUitignr^ E. g., Si one v. Powell^J
supra, 428 U.S. at 482, 96 S.Ct. at 3046; 
United Stales Calandra, supra 414 U.S. 
at 348, 94 S.Ct. at 620. Rather, it is a 
judge-made rule crafted to enforce consti­
tutional req u i re m  e n I -flSiVkW/wdlturfOi&iiUa

jfil/irrt-ncSobv  i \ VM tor u  f.r ,\ n f f i )

p u rp o s e s  o l  t h e  r u le ,  e v e n  t h o u g h  i h r  t r ia l  
w i l l  h e  s e r i o u s ly  i i l l r r t e i l  or t h r  i n d i c tm e n t  
d i sm is s e d  ( E m p h a s i s  added .)

4 i l  W e  e m p h a s i z e  th a t  t h e  b e l i e l ,  i n  a d d i t i o n , t o  
b e i n g  h e ld  i n  s u b j e c t i v e  guor l f a i t h ,  m u s t  "be 
crc-u,.dcd i n  a n  o b j e c t i v e  le a s o n a h le n e s s .  It 
m u s t  t h e r e f o r e  I k - b a s e d  u p o n  a i t i c u l a b l e  p r e m ­
ises s u f f i c i e n t  t o  c a u s e  a r e a s o n a b le ,  a n d  r e a ­
s o n a b l y  t r a i n e d ,  o t l i c c r  m  b e l i e v e  that he w a s  
a c t i n g  l a w f u l l y .  - In i s ,  a s e n r s  o f  b ro ad ca s t  
b r rakJns  a m i  s e a r c h e s  c a r r i e d  ou ts b y  a ( u n ­
s tab le  n o  m a t t e r  bow- p u r e  in  h e a r f  w h o  h a d  
n e v e r  h e a r d  o f  t h e  f o u r t h  a m e n d m e n t  c o u ld  
n ' .«er q u a l i f y .
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<̂ nrurt^lrddnai*3bdll»‘ The rule's appli­
cation, moreover, must be considered in 
light of its direct effect of preventing the 
"whole truth" from being told and its by­
products of freeing guilty criminals and en­
dangering society.*

E. g., Sionc v. Powell, 428 U.S. at 
, 90 S.CL al 3048—49; United Slates 

v. Calandra, 414 U.S. at 348, 351-52, 94 
S.Ct. nt 020, 023-22; United St-ales v. Cruz,
581 F.2d 535, 538 r.l (5th Cir. 1978) (en 
banc). Such a context is that of technically 
improper police actions taken in a reasona­
ble good faith, as is persuasively argued by 
Judge Clark in his dissent to the panel 
opinion:

No proper deterrent effect is accom­
plished by the suppression of the evidence 
in this case. Field officers are seldom 
trained as legal technicians. Even those 
who are may have mistakenly thought 
that Officer Markonni's arrest was prop­
er. Since the officer whose future ac­
tions are to be affected will not realize 
his actions are wrongful when he is com­
pelled to make a quick decision in an 
apparently valid arrest situation which 
complicated legal analysis may later es­
tablish to be invalid, we cannot expect 
him to be deterred. If today's ruling 
does serve as any sort of deterrent, it 
may K w e  the deleterious effect of mak 
ing the officer on the line overcautious to 
act in a situation where proper and rea­
sonable instinct tells him that the activity 
he observes is criminal. If he hesitates to 
act lest he later be criticized for denying <p58tlgifab" Wright, supra al 740.

Any slight deterrent effect c excluding

United S la tes v. Williams, 594 F.2d 85, 97- 
98 (5th Cir. 1979). It makes no sensê lo 
speak of deterring police officers who acted 
in the good-failh belief that their conduct 
was legal by suppressing evidence derived 
from such actions unless we somehow wish 
to deter them from acting at all. The Su­
preme Court recognized this in Janis in 
admitting evidence obtained in good faith 
under a warrant later found defective. 
"‘[T]he officers here were clearly acting in 
good faith, . . .  a factor that the 
Court has recognized reduces significantly 
the potential deterrent effect of exclusion. 
See Michigan v. Tucker, 4 1 7  U.S., at 447 |94 
S.Ct., at 2365); United Status v. Peltier, 422 
U.S., at 539 [95 S.Ct., at 2218)." 42S U.S., 
al 459 n.35, 96 S.Ct., al 3034 n.35. Justice 
White as well has noted this lack of any 
deterrent effect:

When law enforcement pei»onne1 have 
acted mistakenly, but in good faith and 
on reasonable grounds, and yet the evi­
dence they have seized is later excluded, 
the exclusion can have no deterrent ef­
fect. The officers, if they do their duty, 
will act in similar fashion in similar cir­
cumstances in the future; and the only 
consequence of t lie rule as presently ad­
ministered is that unimpeachable and 
probative evidence is kept from the trier 
of fact a-'3 the truth-finding function of 
proceedings is substantially impaired or a 
trial totally aborted.

Stone v. Powell, 428 IJ.S at 540, 96 S.Ct,at 
3073-74 (White, J.; dissenting). And again, 
Professor Wright has pithily observed that

**ji lift ttiiV

to the process of justice evidence of 
crime, we have hindered, not furthered, 
the interests of justice. Unless an officer 
knows or should know his activities trans­
gress the bounds of law, the evidence 
discovered by such activity ought not i-e 
suppressed.

5. £  £., Afic/i/gao v Dt'Titlippc 99 S.Ct at 2P33 
r. 3; L States i: Cruz. 55) F.2d 535. 53F 
n I (5th Cir. 19 78) (en banc).

fruits of good-failh arrests is even less than 
the small deterrence from suppressing the 
fruits of illegal police actions that are at­
tenuated in effect, that arc challenged in 
habeas corpus petitions on fourth amend­
ment grounds, that are used ‘in grand jury

6. E. p.. Stone v. row ell. 426 U.S. at 489 91. «■ 
S.Ct at 3050 51; lr \in r  v California. 347 l ‘.S 
126. I3G 74 S Ct 381. 365. 98 L F<1 5GI (1954) 
.iiid rspcriAlly United Slates v Lamas. C(,8 1 34 
547. 550 (5th Cir 1979).
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deliberations, or that are used for impeach- 
menL Yet the Supreme Court has found 
that the deterrent'effect of exclusion in the 
examples listed and others does not justify 
the societal harm incurred by suppressing 
relevant and incriminating evidence. Unit­
ed S ta tes v. Ceccolini, 435 U.S. 36S, 98 S.CL 
1054, 55 L.Ed.2d 26S (1978); Slone v. Pow­
ell, su p ra; United Stales v. Peltier, 422 
U.S. 531, 95 S.CL 2313, 45 L.Ed.2d 374 
(1975); Michigan v. Tucker, 417 U.S. 433, 94 
S.CL 2357, 41 L.Ed.2d 182 (1974); United 
Sta tes v. Calandra, 414 U.S. 338, 94 S.Ct. 
613, 38 L.Ed .2d 5G1 (1974); Harris v. N ew  
York, 401 U.S. 222, 93 S.Ct. 643, 28 L.Ed.2d 
1 (1971). The good-faith exception that we 
explicitly recognize today is of a kind with 
these.

Su jport in Authority for the Technical 
Violation Facet o f the 
Good-Faith Exception

The most common forms of^fttgCfiTE 
made in good faith arc 

arrests madtfin good-faith reliance on a 
statute that is later declared unconstitu­
tional or, as here, on a reasonable interpre­
tation of a statute that is later construed 
differently. QSTScoS 

ffillutptut&rifr
BIB ^
ft^saillegejJEOPdrfaMPbeTicWt? 

SjawTaô groasly»and f)agranllŷ rnOWitiftT- 
tion al̂tii atliin v .tpe rson"*> f n sh h a bl

to Officer Markonni’s search of Williams' 
person and luggage: •
[Tjhere was no controlling precedent that 
this ordinance was or was not constitu­
tional, and hence the conduct observed 
violated a presumptively valid ordinance. 
A prudent officer, in the co\:~*e of deter­
mining whether respondent .d commit­
ted an offense under all the circumstanc­
es shown by this record, should not have 
been required to anticipate that a court 
would later hold the ordinance unconsti­
tutional.

Id. 99 S.Ct. at 2632. This decision was 
rendered after the instant panel decision, so 
the panel did not have the benefit of the 
Supreme Court’s disposition of this closely 
analogous fact situation.

In United Stales r. Peltier, 422 U.S. 531, 
•V5 S.CL 2313, 45 L.Ed.2d 374 (1975), the 
Supreme Caurt admitted evidence seized in 
a good faith border search without a war- 
• rant

Border patrol agents made a warrantless 
search of Peltier's automobile, in reliance on 
a longstanding administrative definition, 
continuously approved judicially, of a rea­
sonable distance from the border for such 
searches as 100 miles; and Peltier was con­
victed on evidence seized during that border 
search. The Supreme Court later over­
turned that definition of a reasonable dis­
tance. The Court refused to exclude the

j ^ c/iff^oujdJHi-lwund-to^eeatsJlaws^Hn^'challcngcd evidence and refused to apply 
law t.hjili’iolaiedar.tiafnIrtillifqcprocedEnl&sthat subsequent decision retroactively: "ev-

idence obtained from a search should be 
suppressed only if it can be said that the 
law enforcement off cer had knowledge, or 
may properly l>e charged with knowledge, 
th, l\the search was unconstitutional under 
the Fourth AmendmenL" Id. at -542, 95 
S.CL .U 2320.

In Uuitcd States v. Carden, 529 F.2d 443

iichignn v. ThPiUippo, 443 U.S. at 38, 99 
S.CL at 2632.

In DcFillippo the Supreme Court admit­
ted evidence seized in n good-faith arrest 
with probable cause (without a warrant) for 
violation of a law later declared unconstitu­
tional. An officer arrested. DcFillippo in 
good-faith reliance on such an ordinance, 
finding drugs in a search of DeFillippo's 
person made incident to the arrest. The 
Court ruled, in words that seem applicable

7. C a t. denied, 429 U.S. S48. 97 S Ct. 134. 50 
L Cd.2d 121 (1976). niodificd on other grounds 
sub nom United States V. AshleV, 5G9 K.2d 975.

(5th Cir. 1976),’ we sustained an arrest and 
search made in good faith under a statute 
later declared invalid. The. Cardens were 
arrested and searched under an ordinance

979 (5lh Cir ). cert, denied. 439 U S 853. 99 
S Cl 163. 56 L Ud 2d 159 (1976).
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against loitering, and a large bag of coins 
found in the search was used to convict 
them of robbing a government building. 
The ordinance was subsequently found un­
constitutional, but the evidence t derived 
from the good-faith search was not exclud­
ed.
This Court has held more than once that 
an arrest made in good faith reliance on a 
statute not yet declared unconstitutional 
is valid regardless of the actual constitu­
tionality of the ordinance. Hamrick v. 
W ainwright, 465 F22d 940 (5 Cir. 1972); 
United S ta tes v. Kilgen, 445 F.2d 287 (5 
Cir. 1971). See also . . . M offett v.
W ainwright, 512 F.2d 495, 502 n.6 (5 Cir. 
1975), While appellants would be enti­
tled to attack the constitutionality of any 
convictions under the Anniston ordinance,

other crir
uuh f r r ^ u g ia t ___________
A^I^„wjienrthe^am*Jt'L~waS'~macIe.’' 465 
F.2d at 941—42.

• [W]e have been reluctant to,̂  
a'nd will not irj this case, also require tnal 
[police officers] forecast future judicial 
decisions as to the constitutionality of the 
statutes under which they must make 
arrest'j. There is no evidence whatsoever 
in the record that the arresting officers

and hence exclusion would not deter any 
official misconduct, although the ordinance 
was later overturned.

But overturning a [vagrancy] conviction 
due to an invalid statute does not auto­
matically render the previous arrest and 
detention illegal absent some showing 
that police officials lacked a good-faith 
belief in the validity of the statute. . .
There is no hint of any abusive police 
conduct in effecting the arrest or in ob­
taining the evidence used at the trial for 
another crime. . . .  In short, this is 
a clear case of police officers who, with 
the utmost regard for the rights of the 
defendant, carried out their sworn duty 
to make an arrest and obtain evidence 
under the law as it then existed. No 
legitimate interest would be served by 
excluding the confession to the separate 
crime of stealing postage stamps because 
we now find the vagrancy ordinance in­
valid.

J at 289. See also United States v. War­
ren, 578 F.2d 1058, 1077 n.17 (5th Cir. 1978) 
(en banc), rehearing en banc granted, 589 
F.2d 254 (5th Cir. 1979) ("The validity of an 
arrest depends upon the reasonableness of 
th'.- officers’ actions at the time of the ac­
res and not upon what a court may glean 

did not believe that the Anniston loiter- from s statute three and a half years later, 
ing ordinance was constitutionally validv This rule is well established even where the 
No judicial decision existed, or now exists
so far as we know, to negate that conclu­
sion. Under such circumstances, we must 
reject the Cardens' attempt to assert the 
unconstitutionality of the ordinance to in 
validate their arrest.

Id. at 445.
In United States v. Kilgen, 445 F.2d 287 

(5th Cir. 1971), this circuit admitted evi­
dence obtained in good faith under a similar 
statute. Kilgen was arrested and charged 
in good faith with violation of a vagrancy 
ordinance, and he consented lo \.,e officer’s 
opening an automobile trunk where the of 
ficer saw numerous postage stamps 
money orders. Kilgen confessed to the 
crime of stealing these things. W e  sus­
tained admission of the confession because 
the police had arrested Kilgen in good faith,

statute under which the arrest was made is 
after declared i nronstilutional.’’).

Support ir. A uthority for the Good-faith 
Mistake Facet o f  the Exch, \ i < m a r y  Rule

[13] If Officer Mnrkonni was mistaken 
in his belief that Williams' violation of her 
bond conditions authorized him to arrest 
her, as the trial court and our panel both 
held he was, his mistake was one made in a 
manifest good faith. Mi

Rfxccr
________ t reaso n ;  J c  ocliel,  as

, , . ^ * ^ a S r T m o r c e ; i i e n i _ o ]  j icials.

In United Stales v. Jam's, 4^8 U.S. 433, 9G 
S.Ct. 3021. 49 L.Ed .2d 1046 (1976), the Su­
preme Court refused to exclude fiom a
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federal tax proceeding evidence that had proper interrogation,
been obtained by state police in good-faith 
reliance on a search warrant later found 
defective. State police had seized wagering 
records and cash from Janis under a search 
warrant issued on allegations of bookmak- 
jng. A state court, finding the officer’s 
affidavit that supported the warrant defec­
tive, suppressed that evidence. The Inter­
nal Revenue Sendee assessed Janis for ex­
cise taxes on wagering and levied on the 
seized cash. Janis filed a refund suit in 
district court and moved to suppress that

The Supreme Court 
admitted Henderson's testimony.

The deterrent purpose of the exclusion­
ary rule necessarily assumes that the po­
lice have engaged in willful, or at the 
very least negligent, conduct which has 
deprived the defendant of some right. 
By refusing to admit evidence gained as a 
result of such conduct, the courts hope to 
instill in those particular investigating of­
ficers, or in their future counterparts, a 
greater degree of care toward the rights
of an accused. ̂ WhereJQiC-'qff 

evidence. The Supreme Court stated
jssue and then resolved il as follows: "l£ 
evidence seized by a state criminal law en­
forcement officer in good faith, but none­
theless unconstitutionally, inadmissible in a 
civil proceeding by or against the United 
Stales?" Id. at 434, 96 S.Ct. at 3023 (em­
phasis added). _
ffl'ieromdiajctiral'-mccTOi'ibTlTreTTEfCTlpT̂  1 

^c i vil-rPTPceed i npa-of-reyidfeaoerti aimcftiUv'

^uffieJeht^ikelihood :cf-•rieva,j,itqtahg^op-> 
QdiicU<>f̂ i>e-st3tteBrKrttcg2Sg7T?rat~̂ l<ifj t -

evcighOhTT/socTcEfl .TCPStgJ m  poseddlW The
This Court, therefore, is not 

justified in so extending the exclusionary 
rule.

Id. al 454, 96 S.C( al 3032 (footnote omit­
ted).

In Mich ^an v. Tucker, 417 U.S. 433, 94 
S.Ct. 2357, 41 L.Ed.2d 182 (1974), the Court 
declined to exclude the testimony of a wit­
ness located as the result of statements 
made by the accused during police interro­
gation administered "in complete good 
faith" but without proper Miranda warn­
ings. The police questioned Tucker after 
bis arrest for rape without giving full Mi­
randa warning, and he voluntarily gave the 
alibi that he had been with Henderson. 
Henderson subsequently testifiuO against 
Tucker, and Tucker moved to suppress his 
incriminatory statements on the ground 
that his identity was obtained in the irn-

8. Although the  accused in Tucker had  been 
q je s i io ivd  before M 'xnda. that does  not d is ­
tinguish (lie instar.l t~.se, because Miranda lias 
been held retroactive. Johnson r .  S e w  Jersey,

'ch

Id. at 447, 94 S.Ct. at 2365.*
In United States v. Hill, 500 E.2d 315, 322 

(5th Cir. 1974), cert denied, 420 U.S. 931, 9r 
S.CL 1135. 43 L.Ed.2d 404 (1975), this circuit 
admitted evidence cbLiined in a search al­
though the warrant was technically improp- 

t̂izcd-Aiyy-a.̂ late-̂ rnrripiaL̂ atfbipeeineiila cr_ The search warrant was issued upon an

insufficient affidavit of a law enforcement 
agent, and the subsequent search of Hill's 
residence yielded heroin. W e  admitted the 
heroin and affirmed Hill’s conviction be­
cause we allowed the affidavit to Ik- bol­
stered by the sworn testimony of the agent 
before the magistrate.

[T]!iis situation furnishes no occasion to 
apply the exclusions rule to bar the 
evidence of Hill’s cuminalily that was 
obtained in executing the warrant Phil­
lips acted properly in going to the magis­
trate and seeking a warrant. Magistrate 
Rear acted properly in calling for addi­
tional information to demonstrate credi­
bility. Thus, the only error attributable 
to the procedure they followed is a tech­
nical one that would in no way serve the 
deterrent purposes of the rules

Id. at 322 (alternative ground).
In United States v. Wolffs, 594 F.2d 77 

(5th Cir. 1979), we refused lo exclude evi­
dence obtained through improper collabora-

3S4 U.S. 719. KG S.Ct. 1772. )G L.Ed.2d Kfi2 
( 1960) See Michipan v. Tucker. 417 U.S. at 
-M7-4S. 94 S Ct al 2365.



tion of federal arid state agents. Pugh, a 
member of the United States Army, ar­
ranged a marijuana purchase from Wolffs 
at the suggestion of a county sheriff. An 
Army investigator and some sheriffs office 
personnel arrested Wolffs and his accom­
plices and seized the marijuana, tnus violat­
ing the Posse Comitatus Act, 18 U.S.C. 
§ 1385. The panel, recognizing the agents’ 
good faith in that this was an isolated act, 
refused to apply the exclusionary rule. 

[Ajssuming without deciding that there 
was a violation, application of an exclu­
sionary rule is not warranted. If this 
Court should be confronted in the future 
with widespread and rejieatcd violations 
of the Posse Comitatus Act an exclusion­
ary rule can be fashioned at that time. 

594 F.2d at 85. See also Leary v. United 
Stales, 544 F.2d 1266, 1270-71 (5th Cir. 
1977).

The recent decision of the Supreme Court 
in Ybarra v. Illinois, 444 U.S. 85, 96, 
n.ll, 100 S.Ct. 338, 345 n.ll, G2 L.Ed.2d 238 
(1979), does not militate against the good- 
faith exception. The Court there held that 
a search of Ybarra and other patrons of a 
bar violated the fourth amendment because 
it was not authorized by a warrant to 
search the bartender and was not justified 
by probable cause to believe that Ybarra 
possessed heroin or a reasonable belief to 
anticipate that he was armed.

' \ ) ^ f ^

i, .. .

'.sion̂ ®T̂ »7v7d'enjG2fiCizcd̂

CBftftrZngihlnwumSD The Supreme Court in 
/ DcFillippo, supra, while refusing to exclude 

evidence seized in good-faith reliance on a 
subsequently invalidated statute, noted that 
"the exclusionary rule requires suppression 
of evidence obtained in searches carried out 
pursuant to statutes . . . which pur­
ported to authorize the searches in question 
^without probable cause." 99 S.Ct. at 2633. 
And the Court in Ybarra distinguished Do- 
FillipjK) on precisely this basis when it cm-

9. Uniled Slates v. Avery. 447 F.2<! 978 (4iti Cir. 
1971). crrt. d ew ed . 405 L'.S. 930. 92 S.Ct 984,

phasized that the “statute purports instead 
to authorize the police in some circumstanc­
es to make searches and seizures without, 
probable cause." 444 U.S. 96 n.ll, 309 
S.CL 345 n.ll.

Application o f the Good-Failh 
Exception lo This Case

(14] Officer Markonni recognizet with 
certainty that Williams was in violation of 
her bail limitations and that she was arriv­
ing from the very city from which she had 
obtained the heroin that caused her first 
conviction, rendered on a guilty plea. He 
acted irj, a good-failh belief that Williams' 
conduct violated 18 U.S.C. § 3146. This 
circuit at the time of the arrest had not 
ruled that a person violating bail require­
ments, but not a court a. pearance date, 
could or could not be arrested on that basis, 
and the only circuit that had infercntiallv 
done so had sustained the conviction.’ Offi­
cer Markonni also acted under a reasonable, 
whether or not mistaken, belief and should 
not be charged with knowledge that a fu­
ture panel decision would construe section 
3146 to apply only to bond jumping that 
involved missing a court appearance. This 
case presents the questions both of a "good- 
faith mistake," an action under a reasona­
ble factual error about an element of the 
crime defined in section 3146, and-a_good- 
faith /technical violation^ an action under

of the arrest 
314Gyiiat was subse- 

panel Williams

a rea?
power under sectic 
quently reconstrued 
is not on trial for bail jumping. Williams is 
on trial for possession of a larh 2 quantity of 
heroin. A good-failh mistake about the 
legal intricacies of bail jumping would not 
require exclusion of M’at heroin found in an 
incidental search.

, «
Conclusion 

(15] Henceforth in this circuit, when ev­
idence is sought to be excluded because of 
police conduct leading to its discovery, it 
will be open to the proponent of the cvi-

30 L.Ed 2d 804 (1972).
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■ : dence to urge that "the conduct in question, 
if mistaken or unauthorized, was yet taken 
jn a reasonable, good-faith belief that it 
was proper. If the court so finds, it shall 
not apply the exclusionary rule to the evi­
dence. Neither Markonni's good faith nor 
its reasonableness are nuestioned here, and 
a proper allocation of ti e burden of proof 
on this iss .e . is therefore, not -squarely 
presented by the facts' of this case. 'We 
therefore leave that matter to another day, 
r :ing no further than to delineate the “ex­
ception" itself explicitly and to recognize 
that where the proponent establishes it, the 
evidence should be received if otherwise 
admissible.

Predictably, it will be argued that today’s

JAMES C. HILL, Circuit Judge, with 
whom, FAY, Circuit Judge, joins, concur­
ring specially:

I concur in the result reached in this case. 
I write briefly to explain why I agree with 
the approach proposed by Judges Gee and 
Vance.

Application of the Exclusionary Rule of­
ten requires us to set free the guilty be­
cause the constable, in good faith, blun­
dered. In such cases, ”[t]he temptation 

becomes great to round off the 
edges of the Fourth Amendment to avoid 
the drastic result which obtains when the 
Exclusionary Rule is applied." Uniled 
Stales v. Lamas, 608 F.2d 547, 550 (5th Cir.

decision undercuts the fourth amendment.- -^79). The good faith exception articulated

Not so; it concerns only the exclusionary 
rule, one device— but not the"sole one— ’for 
enforcing the amendment, and a device that 
is already far from co-extensive with the 
amendment itself. As for the exclusionary 
rule, insofar as wc- restrict its application, 
we do so only to conform that lo its under­
lying purpose: to deter unreasonable or 
bnd-faith police conduct.

Where the reason for a rule ceases, the 
rule should also cease— a familiar maxim 
carrying special force here. For here the 
cost of applying the rule is one paid in coin 
minted from the very core of our factfind­
ing process, the cost of holding trials at 
which the truth is deliberately and know­
ingly suppressed and witnesses, in contra­
vention of their oaths, are forbidden to tell 
the whole truth and censured if they do.

by Judges Gee and Vance provides a sensi­
ble approach to the problem. It allows us 
to come to a just result without cutting 
away al the Fourth Amendment and, at the 
same time, without removing the deterrent 
effect of the Exclusionary Rule.

I am intrigued, but not persuaded, by the 
new approach urged upon us by Judge Ru­
bin. He suggests that lrcenuse a majority 
can resolve the issue before us (admissibili­
ty of the evidence vcl n o n) by deciding the 
constitutionality of the search, wc should 
not address the admissibility of the e\ i- 
dence on other grounds. 1 believe the order 
of address is the other way around. If we 
find the evidence admissible without regard 
to the constitutional question, we should 
decline to reach and decide the latter. See 
Ash wander v. Tennessee Valley Authority, 
297 U.S. 288, 347, 5G S.Ct. 466, 483. 80 L.Ed.

grro ugh{̂ t̂cy flywir c r t f e j r d a 688 (1936).
«rdc

SESD* Such a continued wooden applica­
tion of the rule beyond its proper ambit to 
situations that its purposes cannot serve 
bids fair to destroy the rule entirely in the 
long run. For the reasons we have stated, 
in addition to and independent of those 
given in Judge Politz' opinion, the de :sion 
of the district court excluding Williams’ 
heroin and the panel opinion affirming it 
are

REVERSED.

My brother Rubin's scholarly exposition 
of possible rationales for the exclusionary 
rule other than deterrence carries with it 
the implication that, if there be no other 
reason, the opinion authored by Judges Gee 
and Vance is correct. While other possible 
bases have been proffered from* lime to 
time, United Stales v. Calandra, 414 U.S. 
338, 94 S.Ct. 6)3, 38 L.Ed.2d 561 persuades 
me that they do not survive. Justice Bren-. 
nan’s eloquent dissent, quoted by Judge Ru­
bin (p. 850), reveals that the issue of their

V f.
1 1  • j  y, a j  ■

: Y.
• 'i 1  •. 

: < !  v.
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survival was dearly before the court. Were 
the rule grounded upon the necessity of 
avoiding “the taint of partnership in official 
lawlessness," it would exclude all evidence 
obtained in contravention of the Fourth 
Amendment. However, 

fd]espite its broad deterrent purpose, the 
exclusionary rule has never been inter­
preted to proscribe the use of illegally 
seised evidence in all proceedings or 
against all persons. As with any remedi­
al device, the application of the rule has 
been restricted to those areas where its 
remedial objectives are thought most ef­
ficaciously served. The balancing process 
implicit in this approach is expressed in 
the coiu/jurs of the standing requirement 
Thus, standing to invoke the exclusionary 
rule has been confined to situations 
where the Government seeks to use such 
evidence to incriminate the victim of the 
unlawful search. Brown v. United 
States, 411 U.S. 223, 93 S.Ct. 15G5, 36 
L.Ed.2d 208 (1973); Aidcrmnn v. United 
Slates, 394 U.S. 1G5, 89 S.Ct. 9C1, 22
L.Ed.2d 17G (1969); Wong Sun v. United
Suites [371 U.S. 471, 83 S.Ct. 407, 9
L.Ed.2d 441), supra', Junes v, United 
Suites, 362 U.S. 257, 80 S.Ct. 725, 4
L.Ed.2d 697 (19G0). This standing rule is 
premised on a recognition that the need 
for deterrence and hence the rationale for 
excluding the evidence are strongest 
where the Government's unlawful con­
duct would result in imposition of a crimi­
nal sanction on the victim of the search. 
(414 U.S. at 348, 94 S.Ct. at 620)

The majority in Calandra says: "In sum, 
the rule is a judicially created remedy de­
signed to safeguard Fourth Amendment 
rights generally through its deterrent cf- 
fect .  J L J d . at 348, 94 S.Ct. at G20.

norance) and be disposed towards respect­
ing them. This is the reason for making it 
clear that subjective good faith will not, by 
itself, suffice. Judge Rubin, in his footnote 
4 (p. 850), suggests that the thrust of the 
opinion by Judges Gee and Vance might 
just as well reach evidence obtained in sub­
jective good faith alone. That reads the 
opinion beyond its logic. That would re­
ward ignorance. The rule we announce en­
courages learning.

W e  seek to deter violations of constitu­
tional guarantees, not just to deter action 
of a law enforcement officer contrary to his 
or her deficient understanding of the law. 
This requires thut law enforcement person­
nel acquaint themselves with those guaran­
tees (by being deterred from persistent ig-

ALVIN B. RUBIN, Circuit Judge, with 
whom GODBOLD, KRAVlTf'H, FRANK 
M. JOHNSON, Jr., POL1TZ, HATCHETT, 
ANDERSON, RANDALL, TATE and 
T H O M A S  A. CLARK, Circuit Judges, join, 
specially concurring.

The twenty-four of us are rarely unani­
mous. However, none of us has expressed 
any dnuht about the validity of the arrest 
of Jo Ann Williams and the resultant search 
of her person or the subsequent admissibili­
ty of the evidence thus found. Yet many of 
my brethren have seized the occasion to 
discuss what they consider an alternative 
ground for decision, but what is to me 
purely a hypothetical: whether the evi­
dence would have been admissible had the 
search been unconstitutional. Judicial self- 
restraint should command us to defer until 
another day the discussion of issues that 
might have been material had the arrest 
l>een improper. Only in that event would il 
Ik- necessary to consider whether evidence 
unconstitutionally taken must be sup­
pressed. Only in that event would it even 
be appropriate for us to do so. 1 submit 
that those of my brethren who have joined 
in the separate opinion authored by Judges 
Gee and Vance and published as Part II, arc 
■“ renchjing] out' for a vehicle to change a 

Qlong line of precedent," Crist v. Cline, 434 
U.S. 980, 981, 98 S.Ct. 603, 604, 54 L.Ed,2d 
475 (1977) (Marshall, J., dissenting from or­
der restoring case to calendar for oral argu­
ment), and that their doing so will have 
harmful results apart from the merit* or 
lack of merit of their views.

In his dissent in Bivens v. Six Unknown 
Saw ed  A gents o f  Federal Bureau o f Sar-
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91 S.Ct. 1999, 29 Gee and Vance can cite no direct precedent 
for their conclusions save dissents and law 
review articles, many of which are polemic. 
They advocate modification of the exclu­
sionary rule solely because, as applied, they 
think it ineffective to deter police miscon­
duct and because they consider deterrence 
its exclusive purpose.

colics, 403 U.S. 388,
L.Ed.2d 619 (1971), Chief Justice Burger 
traced the evolution, criticisms and weak­
nesses of the exclusionary rule.1 No more 
complete critique can be desired. Yet, 
while the Chief Justice of the United States 
proposed some narrowing of the thrust of 
the rule, he said:

1 do not propose, however, that we 
abandon the suppression doctrine until 
some meaningful alternative can be de-

^ « . W d  J L S .
sion doctrine if Congress would provide^Bffi^*--;?^ 1 !
some meaningful and effective remedy I L . I 1
against unlawful conduct by government ^ K)r1' lC' < Jj
officials. '

403 U.S. at 421-22. 91 S.Ct. at 2017, 29 AS llK 0,>-
L.Ed.2d 641.1____________ ' t -a ■ a

|7 Jhcre is another consideration— the
perative of judicial integrity." The 
minal goes free, if he must, hut it is 

the law that sets him free. Nothing can 
destroy a government more quickly than 
its failure to observe its own laws, or 
worse, its disregard of the charter of its 
own existence.

Mapp v. Ohio, 367 U.S. 643, 659, R! S.Ct. 
1684, 1694, 6 L.Ed.2d 1081, 1092 (1961) (cita­
tion omitted).

Justice Brennan elaborated on this ra­
tionale for the rule in his dissent in United 
Suites w Calandra, 414 U.S. 338, 357-58, 94 
S.Ct. 613, 624-25, 38 L.Ed.2d 561, 576-77 
(1971):

The exclusionary rule, if not perf'-ct, ac­
complished the twin goals of enabling the 
judiciary to avoid lbe taint of partnership 
in official lawlessness and of assuring the

2. In his concurring opinion in Stone v. Powell. 
426 U.S 465. 497. 96 S.Ct. 3037, 3053, 49 
L.I'd.2<1 1007 (1976), the Chief Justice said that 
the lime hud come lo modify the reach of the 
rule “ even if it is ic iained for a small and 
limited category ol c a s e s ”

3. See, e. Kumtsar. The Exclusionary Rule in 
Historical Peis/iecinc; Thr Struggle to M.itoi 
the I'outth Amendment More Than 'An Empty* 
Blessing,' 62 Judicature 337 (1979), cf. I W. 
La Pave, Search mid S ri /u re  § 1.2 (1978).

See S. 881, 93rd Conf^Jst-' 
Sess.,“liy Coug.hW. 4195 (19 r3)— k'hrther 
congressional attempts to deal with the is­
sue may be anticipated.

It is needless to catalog the many deci­
sions and the extensive literature in support 
of the exclusionary rule.3 My brethren find 
that four justices of the Supreme Court 
have written in support of some modifica­
tion of the rule. However, five members of 
the Court up to now have not suggested its 
qualification, and they constitute a majori­
ty. No other circuit court has altered the 
rule. Consideration of these factors should 
make us hesitate to rush in with our own 
newly devised judicial solutions, Those 
who join in the opinion authored by Judges

1. The Chief Justice staled:
Some clear demonstration of the benefits and 
effectiveness of the exclusionary rule is re- 

>(iv quired to jus tify  it tn view of the high price It/ 
extracts from society— the iclrasc of count­
less guilty criminals. See Allen. Federalism 
and the Fourth  Amendment: A Requiem fur 
Wolf, 1961 Sup.Cl.Rev. I, 33 n 172. But 
there  is no empirical evidence to support the 
claim lhai the rule actually deters illegal Con­
duct of law enfotcement officials. Oaks, 
Studying the Exclusionary Rule in Search 
and Seizure, 37 U.Ch.I..Rev. 605, 667 (1970). 

•103 U.S. at 4 )6 , 91 S.Ct. at 2014, 29 l..Ed.2d at 
636.
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people— all potential victims of unlawful 
government conduct— that the govern­
ment would not profit from its lawless 
behavior, thus minimizing the risk of seri-, 
ously- undermining popular trust in 
government.
That these considerations, not the rule’s 
possible deterrent effect, were uppermost 
in the minds of the framers of the rule 
clearly emerges from the decision which 
fashioned it:
“The effect of the Fourth Amendment 
is to put the courts of the United 
States and Federal officials, in the ex-U
crcise of their power and authority, 
under limitations and restraints as to 
the exercise of such power and authori­
ty, and to forever secure the people, 
their persons, houses, papers, and ef­
fects, against all unreasonable searches 
and seizures under the guise of law.

The tendency of those who 
execute the criminal laws of the coun­
try to obtain conviction by means of 
unlawful seizures . . . should
find no sanction in the judgments of 
the courts, which are charged at all 
times with the support of the Constitu­
tion, and to which jxmple of all condi­
tions have a right lo apjtcal for the 
maintenance of such fundamental 
rights.

4. P a r t  I I  d o e s  n o t  m a k e  c le a r  t h e  s c o p e  of  the  
s h i e l d  o f  c l i l r- i  g o o d  f a i t h  o r  o f  r e a s o n a b le n e s s .
It r a i s e s  m a n y  q u e s t i o n s .  For e x a m p le ,  d oes  
t h t  re a so n a b le- good- fa i t h  d o c t n n c  p e rm i t  i n t r o ­
d u c t i o n  o f  e v i d e n c e  t a k e n  u n d e r  a n  i n v a l i d  
s e a r c h  w a r r a n t  b e c a u s e  t h e  p o l i c e m a n  r e a s o n ­
a b l y  b e l i e v e d  i l  to  b e  v a l id?  D o e s  i l  s h i e ld  o n l y  
e r r o r s  o f  fac t  o r  b o t h  e r r o r s  o f  fact a n d  erro rs 
o f  law?
W h i l e  I d o  no t  c o n s i d e r  t h i s  a p r o p e r  o c c a s io n  
f o r  d i s c u s s i o n  o f  t h e  m e r i t s  o f  t h e  e x c lu s i o n a r y  
r u l e  e i t h e r  i n  g e n e r a l  o r  a s  a p p l i e d  to  t h i s  case .
1 m u s t  p o i n t  o u t  t h a t  t h e  s o l u t i o n  a d v o c a t e d  1 
i n y  b r e t h r e n  i n  P a n  I I  r a is e s  q u e s t io n s  
w a r r a n t  d e b a t e .  W h e n  w e  a r c  c o n f r o n t e d  i l ' i t h  
a c a s e  w h o s e  r e s o l u t i o n  t r u l y  t u r n s  o n  the  (px- 
c l u s i o n a r y  r u le ,  I w o u l d  c o n s i d e r  a l l  o f  
S u p r e m e  C o u r t  p r e c e d e n t s .  I f  t h e y  a l l o w e d  
r.s j u d g e s  o f  a n  i n f e r i o r  c o u r t ,  s u f f i c i e n t  l a t \  
t u d e ,  I w o u l d  c o n s id e r  a l l  o f  t h e  a r g u m e n t s  for' 
a n d  a g n i r s t  t h e  r u l e  a n i l  n o t  m e r e ly  i t s  p o t e n ­
t i a l  f o r  d e t e r r i n g  p o l i c e  m i s c o n d u c t .  O n  that 
o c c a s i o n ,  I w o u i d  e x a m in e  m o r e  c lo s e ly  the  
l o g i c  o f  t h e  r e m e d v  p r o p o s e d  in  P a n  I I .  My 
b r e t h r e n  r e a s o n  t h a t  t h e  e x c lu s i o n a r y  r u le  is

This protection is equal! ■ extended to 
the action of the governt. ent and offi­
cers of the law acting under iL .
To sanction such proceedings would be 
to affirm by judicial decision a mani­
fest neglect, if not an open defiance, of 
the prohibitions of the Constitution, in­
tended for the protection of L’ e people 
against such unauthorized action." 
Weeks v. United Stales, 232 U.S. 383, 
391-392, 394 . 34 S.CL 341, 344 , 345, 58 
L.Ed. 652 \3934).

The rule has also been justified, notaj/v 
by the late Justice Hugo Black, on the basis 
that the relationship between the fourth 
amendment and tb*1 ‘tcrimination 
clause of the fifth a ,.enanr>-.it requires sup­
pression. See Mapp v. Ohio, 367 U.S. 643, 
661-666, 81 S.Ct. 1684, 1684-1698, 6 LEd.2d 
1081, 1093-96 (1961) (concurring opinion). 
See also Wolf v. Colorado, 338 U.S. 25, 
41—42, 48, 69 S.Cl 1359, 136S-69, 93 L.Ed. 
1782, 1793 (194f>) (Rutledge, J.. dis.vntinjr).

Whether or not the rule should be modi­
fied, these opinions warrant the full and 
direct consideration they have not received 
in Tart II. The announcement of a radical 
change in the scope of the exclusionary rule 
creates a host of interpretative problems.4 
Its application presumably will require re-

"Just i f ied  i n  t h e  i l l e g a l  s e a r c h  c o n t e x t  o n l y  b y  
i ts  d e t e r r e n c e  o f  f u tu r e  p o l i c e  m i s c o n d u c t . "  P. 
S-41 supra. T h e y  say , " It  m a k e s  n o  s e n se  to 
speak  of d e t e r r i n g  p o l i c e  o f f ic e r s  w h o  a c te d  in 
t h r  good-fa ith b e l i e f  that t h e i r  c o n d u c t  was 
legal b y  s u p p r e s s in g  e v i d e n c e  d e r i v e d  from 
s u c h  a c t io n s  u n le s s  w e  s o m e h o w  w i s h  to  d r ie r  
the rn  f rom  a c t i n g  at all . . I A ] ‘p o l ic e
o f f ic e r  w i l l  riot b e  d e t e r r e d  f r om  an  i l lega l 
s e a r c h  if h e  d o e s  not k n o w  t j i a t  i l  is i l l ega l . '  * 
P .JMZ's i ip r iT
I f  t h i s  is c o r r e c t ,  it a p p e a r s  n e e d l e t y ^ o  requ ire  
t h e  |K i l i c e  o f f ic e r 's  s u b j e c t i v e  g o o d  f a i i n ’>l$o be 
o b je c t i v e l y  r e a s o n a b le .  A  p o l ic e- nan  w h o  i W i  
c o m p l e t e  s u b j e c t i v e  g o o d  fa i t h  s u n l i k e l y  tc 
s top  to  ask h im s e l f .  " A m  I > Iso reasonable?" 
T h e  a d d i t i o n a l  c r i t e r i o n  that t h e  m is t a k e n  b e l i r l  
that the  o f f ic e r  is a c t i n g  c o r r e c t l y  m u s t  a lso  be l 
r e a s o n a b le  s u gg e s ts  u n e a s in e s s  w t ' h  th e  rc l ias  
b i l i l v  o l  a g o o d  f a i t h  le s t .  I l  c a n n o t  oe  jus t i f iry i  
o n  the  u n s u p p o r t e d  s u p p o s i t i o n  that t! the  

J i c e  k n o w  g o o d  f a i t h  a lo n e  w i l l  n o t  su f f i c t  
i\ i l l  a l s o  be e n c o u r a g e d  to  l e a m  c o n s t i t u t i o n a l  
l a w - a p d  d e t e r r e d  f r om  a c t i n g  in  c iO j c f  i g n o ­
r a n c e  r u u n r c- is o r i . i  b ir r ,e ss .
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trial of almost every motion to suppress in 
every criminal case now pending before us 
on appeal and in many cases now pending 
in district courts. In many trials, motions 
to suppress will be denied, defendants will 
be convicted, their convictions will be ap­
pealed and there will be no finality until 
the Supreme Court decides. The announce­
ment of the rule as an alternative ground 
for decision in a case where all the court 
agrees on the result virtually immunizes 
this case from Supreme Court review. W e  
must, therefore, await another case where 
the issue is directly raised and decide the 
question again before there can be reasona­
ble hope that the supreme Court will re­
view what we do. I must, therefore, ex­
press my regret that this case has been 
utilized as a vehicle to disseminate a doc­
trine unnecessary to its decision. The merit 
or lack of merit of action that is so gratui­
tous need not at this time be further dis­
cussed.

C O O K  INDUSTRIES, INC., Plaintiff-Ap­
pellant Cross-Appellee,

v.

B A R G E  UM-308, her tackle, apparel, 
etc., in rim, Defendant,

Upper Mississippi Towing Corporation, in 
personam, Dcfendant-Appellec 

Cross-Appellant.

No. 78-2797.

United States Court of Appeals,
Fifth Circuit.

July 31, 1980.

Shipper sued carrier for injury to a 
cargo of soybeans aboard the carrier's ves­
sel. The United States District Court for

the Eastern District of Louisiana, Morey L. 
Sear, J., found the carrier liable for the 
cargo damage but awarded no damages, 
finding that the shipner had presented in­
sufficient evidence of damage. Carrier and 
shipper appealed. The Court of Appeals, 
Fay, Circuit Judge, held that: (1) the dis­
trict court’s findings that the carrier 
breached its duly to inspect the cargo of 
soybeans during a 74-day delay in shipping 
and that its negligent failure to inspect the 
soybeans resulted in their deterioration 
were not clearly erroneous, and (2) the 
proper measure of damages where the ship­
per blended the deteriorated beans with a 
higher grade of soybeans and sold the blend 
at a price equal to the original market value 
of the cargo was not the cost of blending 
the deteriorated soybeans with the higher 
grade beans, but was the usual measure of 
damages, the difference between the fair 
market value of the cargo at the place of 
destination, in like condition as when it was 
shipped, and its actual value at the place of 
destination.

Affirmed in part, reversed in part and 
remanded.

1. Shipping ©=131
Usual measure of damages for injury 

to goods in possession of carrier is differ­
ence between fair market value of cargo at 
place of destination, in like condition as 
when it was shipped, and its actual value at 
place of destination.

2. Shipping ©=132(5)
In action by shipper against carrier for 

injury to cargo of soybeans aboard earner’s 
vessel, district court's findings that carrier 
had duty to inspect cargo during 74-da)* 
delay in shipping and that its failure to do 
so caused deterioration of soybeans were 
not clearly erroneous.

3. Shipping ©=120
Common carrier is under continuing 

duly to protect shipper's cargo against dam­
age while cargo remains in earner's custo­
dy, including obligation to inspect cargo
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Bill would water down 
state exclusionary rule

Times Juneau Bureau
Juneau —  A bill that would 

let some evidence that was ob­
tained illegally be used against 
suspects of major crimes has 
been introduced by Rep. Sam 
Pestinger, R-Anchorage.

The proposal would weaken 
the so-called exclusionary rule. 
Under the rule, evidence ob­
tained illegally —  when police 
violate a suspect’s constitu­
tional rights —  cannot be used 
in court against the person.

Law-and;-order advocates 
see the exclusionary rule as a 
legal technicality that can 
thwart police investigations, 
hamper prosecution strategy 
and sometimes free criminals 
who ought to be punished.

Pestinger said he is not seek­

ing a sweeping revision of the 
exclusionary rule.

“What I’d like to see is that a 
search based upon a warrant 
that contains a technical defect 
in the warrant, and the officer 
is acting in good faith on the 
warrant. We want that evidence 
to be introduced."

“We do have some basic civil 
rights here that we have fo pro­
tect," he said. But evidence 
should not be withheld if a war­
rant lists the wrong color of a 
house to be searched and the 
rest of the case is valid, he said.

The exclusionary rule was 
established by a series of legal 
precedents, based on the consti­
tutional prohibition of illegal 
searches and seizures.



The Court found his statements concerning the bribe 
admissible although given after a request for counsel 
since they constituted an independent crime, declaring 
that “legal assistance docs not give immunity for n new 
crime committed in the presence of police officers." 
Here, the bribe offer furnished a valid, independent 
basis for interrogation where defendant took the risk 
that his offer would be recorded.
A  defendant who asks for counsel in one breath and 

in the next, without awaiting the arrival of counsel! and 
in the absence of provocation, makes a bribe offer, 
shows that he views the need for legal assistance as 
limited to “ legal proceedings that will ensue but con­
siders himself quite competent to seek an illegal end to 
his predicament."
In denying suppression of the cocaine, the Couc 

found defendant’s conduct both uncocrccd and so 
bizarre (510,000 bribe for a traffic offense) that a police 
officer offered such a bribe would quite naturally ask 
questions. No unfairness occurs in creating a further 
exception to the waiver of counsel rule only in the 
presence of counsel when a defendant attempts to sub­
vert justice. Defendant’s admissions were spontaneous 
in response to legitimate police inquiry, and, since they 
were related to his bribe offer, fell outside the protec­
tion of his right to counsel.
Defendant’s admissions on possessing cocaine 

furnished probable cause for arrest. Not only was it 
seized after arrest but the information as to its location 
given as part of the bribe attempt, precluded any rea­
sonable expectations of privacy.
In a dissent by Judge Jasen, a three-judge minority 

found admission of the cocaine offensive to the right to 
counsel. The dissent felt that the police are not relieved 
of their constitutional obligations to respect a 
defendant's rcqucM for counsel simply because during 
the course of prosecution, defendant commits another 
independent crime.

Search Warrant— Canine Reaction to Aroma 
of Contraband— Reliability of Dog’s Senses

(N.Y. Ct. of App.-12/22/81)

Suspicions of police at the Los Angeles airport were 
aroused by the profuse sweating and nervous behavior 
of defendants who displayed large sums of cash w; en 
they purchased tickets without reservations. A  specially 
trained dog, Frog, was brought over lo the baggage area 
and gave positive reactions, indicating the presence of 
drugs. Defendants were allowed to board the plane. 
Slate police in Buffalo,’Lafter securing a search warrant 
based upon these facts/Jound a substantial quantity of 
heroin in one of the defendant’s suitcases.

I he Court in People v. Price held that no warrant was 
required for Frog’s initial activity, namely sniffing the 
air to determine if contraband was present in their 
luggage. Since there was 110 actual intrusion or search of 
die luggage, the defendant, who moved to suppress the 
seizure of the heroin on Fourth Amendment grounds, 
could not establish the clearly illogical proposition that 
lie bad a reasonable expe^’ uion "that the air surround­

ing his luggage and the odor apparent in that surround­
ing air will remain private.”
Frog's 100% prior accuracy in over 700 drug detec­

tion cases and judicial notice of mankind’s longtime use 
of the superior senses of dogs, precluded production of 
the “canine cannabis connoisseur" for in-court cxami- 
natiornn 1 lie absence Ol any challenge to the dog’s 
reliability.

Arrest Based on Erroneous 
Probable Cause

a (-

Warrant Information— No

(N.Y. Ct. of App.-12/23/81)

A  unanimous 9'irl in People v. Jennings reversed 
defendant’s burglary convictions based 0 11 its finding 
that his arrest as a parole violator and the subsequent 
search and .seizure of stolen items and defendant’s palm- 
print incident to that arrest were not based on probable 
cause since Ihc warrant relied on by the arresting officer 
had been vacated. A  warrant for defendant’s arrest was 
issued in November 1977 by the Stale Division of Parole 
and entered in the computerized records maintained by 
the Division of Criminal Justice Services (“DCJS") and 
the Federal Bureau of Investigation's National Crime 
Information Center. The warrant was executed in January 
1978 and a clearance form was filed with DCJS sooiî \ 
thereafter. A  Supreme Court order vacated the parole | 
violation warrant in June 1978. However, the warrant 
was maintained 011 DCJS files as an active violation 
warrant.
In September 1978 defendant's car was stopped for 

various traffic violations. In the course of writing tickets, 
the officer forwarded identifying information on 
defendant to local police headquarters for a standard 
warrant check with DCJS and the FBI via teletype. 
Within minutes the open warrant was reported back to 
headquarters which attempted, by teletype, to confirm 
the status of the warrant with the Division of Parole. 
Parole did not respond to the inquiry. Based on the 
open warrant, the officer arrested and searched defen­
dant, discovering stolen jewelry 0*1 his person and other . 
stolen goods in the trunk of the automobile. During 
processing at headquarters defendant’s palmprint was 
taken and later matched with a print from a burglarized 
house. Defendant subsequently admitted that burglary.
In reversing defendant's conviction on the basis of his 

invalid arrest, the Court suppressed the items taken 
from his person and the trunk of the automobile as well 
as his palmprint and admission as "poisoned fruits" of 
the unlawful arrest. The Court rejected the prosecution's—  
claim that the arresting officer’s good faith reliance on .
the warrant information rendered the exclusionary rule I
inapplicable since ” [ajn assessment of probable cause \
turns on what was reasonably and objectively in the 
mind of law enforcement authorities” and not subjective I 
considerations such as absence of malice or lack of in-"*'*’ 
tent to violate constitutional rights. The Court also re­
jected the People’s argument of inevitable discovery 
after an inventory search because the arresting officer 
had conceded that until he learned of the warrant he was 
only going to ticket defendant for the traffic violations.
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S u m m a r y  a n d  A n a l y s i s
Iowa Bar Can’t Slop Lawyers 
From Direct Mail Advertising
The Iowa bar association cannot completely pro­

hibit direct mail advertising by attorneys, nor can it 
prevent them from advertising i heir fees as 
"reasonable” or "moderate,” the U.S. District 
Court for the Southern District of Iowa rules. It 
declares several Iowa disciplinary rules prohibiting 

such activities incompatible with the First Amend­
ment. (Bishop v. Committee on Professional Ethics 
and Conduct of the Iowa State Bar Association, 
8/20/81).

In response to the approval of lawyer advertising 
in Bates v. Stale Bar of Arizona, 433 U.S. 350, 45
l.W 4895 (1977), the Iowa bar adopted rules pro­
hibiting till forms of advertising not specifically 
listed. The list did not include direct mail advertising. 
In addition, the rules spelled out certain prohibitions, 
including any "subjective" characterization of fees 
as "cut-rate," "lowest," oi "reasonable."

The court employs the lest embodied in Central 
Hudson (las and Electric Corp. v. Public Service 
Commission, 447 U.S. 557, 48 l.W 4783 (1980), Ibi 
determining the constitutional limits on commercial 
speech regulations. It concludes that while the stale 
may have legitimate interests in legulatim: direct mail 
advertising, total prohibition is more extensive than 
necessary to serve lhose interests. ?.uncover, the 
court notes, direct mail advertising lias received con­
stitutional clearance in bolh Kentucky and New 
York.
As to the subjective cliaineieri/niion itrle, the court 

approves the ban on "Imcksieiisb" adjectives such as 
"cut-rate" and "give away," but, it says, the First 
Amendment protects the "verifiable truthful use of
strained adjectives" such as "reasonable," "very 

reasonable," and "moderate." (Page 21(d)

Ky. Court Refuses To Suppress Drugs 
In Light Of Police Officers’ f lood  I'ailli
The Kentucky Court of Appeals refuses lo order 

the suppression of dings whose seizure, while 
perhaps technically illegal, was accomplished by of­
ficers who acted reasonably and in complete good

faith. The court does not adopt a specific "good 
faith" exception to the exclusionary ruic, as the Fifth 
Circuit appears to have done in U.S. v. Williams, 622 
F2d 830, 49 L W  2161 (1980). But it docs quote exten­
sively from that case. Also cited is People v. Adams, 
442 NE2d 537, 49 I W  2736 (1981), in which the New 
York Court of Appeals took a "good i.h" ap­
proach to consent searches. (Richmond v. C o m­
monwealth, 7/31/81, received 9/10/81)
The evidence in this case was seized pursuant to a 

warrant issued by a magistrate from another jurisdic­
tion. The court doubts dial such a warrant is legal, 
but il finds no controlling decisions on the matter 
and refuses to resolve the issue here. Instead it con­

cludes that, regardless of the warrant’s lawfulness, 
the fruits of the search should not be suppressed 
because neither the police nor the issuing magistrate 
bad any reason to believe they were acting illegally.

" W e  simply bold here," the court says, "limited to 
the facts of this case, that the application of the ex­
clusionary rule, even if the search warrant was illegal, 
would do nothing to deter future police conduct 
taken in the reasonable and good faitli belief that the 
conduct was legal." (Page 2162)

Employer Must Prove Equal Pay Ae( 
D efense In Sex Bias Suit Under Title VII

In a suit under Title VII of the 1964 Civil Rights 
Act alleging pay differentials based on sex, the 
female plaintiff, of course, must persuade the trict of 
fact dial females ate paid less than males lot doing 
the same woik. But, the U.S. Distiict Court for die 
Pastern District of California decides, once tin plain­

tiff establishes dial fact, the employer lias die burden 
of pioving, not just proffering evidence, dial ine pay 
different ini is authorized by one of lire four affir­
mative defenses contained in the Equal Pay Act.
1 bat’s different, die couil caiefully explains, from 
Title VII litigation not involving sex-based p.iy dif­
fer enii.ils where die burden of persuasion always re­
mains with die plaintiff. (Kouha v. Allstate In­
surance Co., 9/3/81)

A female insurance sales trainee alleged that 
employer discriminated against females by selling

Section 1 ('ntiictiis Cupyitjih l 'L HWI hi l lic  hut run o f  h \u  intuit A ffa irs , ha
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and the dispatcher’s radio calls to the police cars 
were allirmative actions setting the emergency m a­
chinery in motion.”

Although there is no direct evidence that the 
victim detrimentally relied on the assurance of 
police assistance, the court finds circumstantial 
evidence that “strongly suggests that she did so. 
She could have summoned help from police in the 
village where she lived or from her neighbors and 
she could have left her house, but instead she 
remained inside. (Page 2182)

Costs Outweigh Benefits 

E X C L U S I O N A R Y  R U L E  C O M E S  
U N D E R  EIRE IN W A S H I N G T O N  S T A T E

In a case that rellccls the current ferment over 
the Fourth Amendment exclusionary rule, a major­
ity of the Washington Supreme Court refuses to 
apply the rule to ollicial actions that violated not 
the Constitution or Washington law l~\l a neigh­
boring stale’s law. Police others from Washington 
arrested the defendant in Oregon and brought him 
back into their own jurisdiction, offending several 
Oregon tatutcs in the process. The defendant chal­
lenged the admission of a confession he subsequent­
ly gave as the fruit of the poisonous tree. Noting 
that this is a case of first impression in Washington, 
the majority employs a balancing test and deter­
mines that the exclusionary rule is not applicable to 
c a s e s  such as this one (State v. Bonds. I 1/ID/82)

While the U.S. Supreme Court lias seemingly 
limited the justifications for the exclusionary rule 
to deterrence only, the Washington majority takes 
a more expansive view, noting that the goals of iho 
rule also include preservation of tlie judiciary's 
dignity and, "most important," protection of priva­
cy interests Even so, the costs of applying the rule 
in this case outweigh its benefits, the majority says. 
The arresting ollicers had probable cause to arrest 
the defendant and "lell short only of the Oregon 
rule that a private citizen may not arrest for a 
lelonv committed out of his presence. I his rule goes 
beyond what we consider necessary to protect the 
privacy interests of individuals.’’ furthermore, 
there are plenty of deterrents for future misconduct 
of this kind —  the ollicers could face criminal 
charges, stale civil actions, and federal civil rights 
suits. In addition, judicial integrity would not be 
endangered by admission of the confession.

The exclusion of the defendant’s confession 
would undercut tlie stale's entire case against the 
defendant, "whose guilt is no! questioned," the 
majority adds. The “improper" return of the defen­
dant "was merely incidental to the arrest and 
represented no new intrusion into defendant's pri­
vacy. Ii represented more of an affront to the rights 
of the State of Oregon than of the defendant."

The majority warns, however, that it will use its 
supervisory power to exclude evidence obtained as a 
result of future unauthorized violations, if potential 
liability does not deter such conduct.

Justice Utter dissents on the ground that the 
rendition of the defendant into Washington, absent 
a judicial finding of probable cause, violated the 
Fourth Amendment. The arrest and rendition vio­
lated Washington as well as Oregon law, he adds. 
(Page 2183)

Legislation —  The exclusionary rule is also un­
dergoing close scrutiny in another arena —  Con­
gress. The House Judiciary Subcommittee, con­
ducting a series of hearings into the operation of 
the rule, recently addressed the question of wucthcr 
the rule should be qualified with a “good faith" 
exception However, all three witnesses who testi­
fied at the hearing gave the idea very negative 
reviews.

Hie first witness, a law professor, focused his 
opening remarks on the possible implications of the 
Supreme Court's vcccnt order of reargument in 
Illinois \. Gates (see 32 CT! 1033). lie opined that 
the Court might be prepared to adopt a limited 
version of the good-faith exception in that case but 
expressed the view that such a course would stop 
the development of Fourth Amendment law,
This sentiment was echoed by the second witness, 

who represented an organization of police execu­
tives. She said the good-failh. exception had little 
merit and in its place proposed a scheme whereby 
responsibility for unconstitutional police behavior 
would be placed on police adminstrators and not on 
individual ollicers. llndcr this system, if the pros­
ecution showed that a police department met cer­
tain training and recording require me ms ihc chal­
lenged evidence would be admitted.

I lie final witness appeared on behalf of the 
Philadelphia Bar Association and voiced that Bar's 
disagreement with any major change in the exclu­
sionary rule. Change would require years of settled 
case law to be discarded and would be a waste of 
judicial resources, lie said. The witness also told the 
subcommittee that it may not have authority to 
change I lie rule. (Page 2197)

( omprclicnsivc Review

LEGALITY O F  A B O R T I O N  RESTRICTION'S 
A R G U E D  B E F O R E  U.S. S U P R E M E  C O U R T

l or ihe first time since the U.S. Supreme Court’s 
ruling m  Roe v. Wade, 410 U.S. I 13 (1973), which 
most observers believe announced an unlettered 
riglil io abortion during the first three months of 
pregnancy, the (. ourt is conducting a comprehen­
sive review of slate and local restrictions on abor­
tion. The Court beard oral argument last week in 
eases that could reline lhe “compelling" state inler-
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Ris.v They distinguish Sclmsicr v. City of New York, 5 NY2d 
75. wliere the special relationship giving rise to liability was 
found in the obligation owed by the municipality to an inform­
er who. ai the risk of Ins life, had given information to ihc 
police.

T h e  d e fendan t 's  a r g u m e n t  m isses the  m a r k .  It is not t in ’ 
e s t a b l i s hm en t  . 1! the em e rg e n c y  c a l l  s y s tem  to se rve  th e  \ i l la .ee 
ol K e n m o r e .  s t a n d in g  a lo n e ,  w h i c h  c re a te s  the  d u l y .  I l  is • lie 
h o l d in g  ou t o f  the  911 n u m b e r  as o n e  lo  be c a l l e d  by  s om  .o n e  
in  need  o f  ass is tance , A m a l i a  D c l . o n g ' s  p l a c i n g  o f  the  c a l l  in  
r e l i a n c e  on  l l 'a t  h o l d in g  o u t .  a n d  h e r  f u r t h e r  r e l i a n c e  an the  
response lo  he r  p lea  for im m e d i a t e  h e lp :  “ O k a y ,  r i g i u  aw a y ."  
I h is is not a m e re  l . i i l u r c  l o  f u r n i s h  p o l i c e  p r o t e c t io n  ow e d  to 
the p u b l i c  g e n e ra l ly  but a Case w h e r e  1 he m u n i c i p a l i t y  has 
a s sum ed  a d u ly  i n  a p a r t i c u l a r  pe rson  w h i c h  it m us t  p e r f o rm  
“ 111 a n o m ie g l i g e n l  m a n n e r ,  | a l t h o u g h  w i t h o u t  I l ie  ] v o lu n ta r y  
a s s um p t io n  o f  that d u 'y ,  n one  w o u ld  h a v e  o t h e rw is e  ex is ted'' 
( i l o r c n c c  c G o l d b e r g .  4-1 N Y 2 d  IS9 . 196). I he  c o m p la i n !  
w r ite r 's  a c c e p t a n c e  o f  the c a l l ,  h is  t r a n sm i t t a l  o f  i h c  c o m p l a i n t  
c a rd  to i h c  d is p a t c h e r  a n d  the d is p a t c h e r ' s  r a d io  c a l l s  t o  the 
p o l ic e  cars we re  a l l i r m a t i v e  a c t io n s  s e l l i n g  the  em e rg e n c y  
m a c h in e r y  in  m o t io n  Th is  v o lu n ta r y  a s s um p t io n  o f  a d u ly  to 
act c a r r i e d  w i t h  n  the o h l i iM l i o n  to ac t  w i t h  r e a s o n a b le  ca re  
• • V |l.iul /cw|

l i u i .  the  c ity a n d  coun ty  a r g u e ,  f a i l i n g  to f u l f i l l  a n  u n d e r t a k ­
ing  l o  p ro v id e  p o l ic e  p r o t e c t io n  does not resu lt  in  l i a b i l i t v  
un less  n be s h ow n  that the p o l ic e  c o n d u c t  i n  s om e  way 
u n r c . is . ' d  the risk 1 hey m a in t a i n  that the  e v id e n c e  does  not 
e s ta b l i s h  I Ii. 11 the c o n d u c t  h ad  gone  fo rw a rd  to su ch  a s tage  
that i n a c t i o n  w o u ld  c o m m o n l y  resu lt ,  not n e g a t iv e ly  m e re ly  in 
w i t h h o l d in g  a h e n o l i i .  I n n  po s i t iv e ly  or a c t i v e l y  i n  w o r k in g  an 
i n p i n  In  o th e r  words , they a r g u e ,  . i l ' . l in u gh  the h a n d  may 
have  b ee n  set I n  the  ta k and  w i t h d r a w n ,  n l ias r e su lte d  in  no 
h a rm .  W e  d isag ree .

I / c w |  Vv l i t lc  th e re  c o u ld  in  t in s  case  be no  d i r e c t  e v id e n c e  
t l i . it  N m a l i a  l t d  o n e  r e l i e d  to her u l t im a t e  d e t r im e n t  o n  the 
as su ra n ce  o l p o l ic e  ass is tance , the  c i i c i i m s l a n t i . i l  e v id e n c e  
strong ly suggests that she d id  so In s te ad  o f  s u m m o n i n g  h e lp  
l im n  the \ i l l a g e  p o l ic e  01 f rom  he r  n e ig h b o r s  * * V she w a i l e d  
In i  (l ie response to Iter n |  | . . i l l  In s t e ad  o l t a k in g  her baby a n d  
going ou t  the  l im i t  d o o i  w h e re  she w o u ld  h a v e  b ee n  sa le ,  s ie 
r em a in e d  d c lc iis e h ss  m the house . | /•/;</ /ev/|

N n i  c a n  we  ag ree  that the pi- o l was i n s i i l l i c i c n t  to e s ta b l i s h  
| i i o v i u i a t e  cause  W l ie te  d i l l c i e i u  in f e r e n c e s  m ay  re ason . ih ly  
he d i . i v v i i  1 r u in  the  e v id e n c e ,  i h c  i | i i e s i i o u  is o n e  for the  ti iry 
l l e i e .  the  ju ry c o u ld  h a ve  c o n c lu d e d  th a t ,  w i t h o u t  the c r i t i c a l  
m is tak e s  in h a n d l i n g  D ie  11u i 1. i l  t r a n sm is s io n  a n d  the subsc- 
i | i i c n t  l . i i l u r c  to C o ndu c t  .1 fo l low  up ,  a v i l l a g e  p o l ic e  c a r  w o u ld  
ha ve  .11 l i v e d  in  t im e  10 p i e v e n i  th e  a t t a c k  or to s top  the 
m i  1 utlc 1 h d o i e  he c o u ld  i n l l i c i  D ie  l i n a l  l a l n l  w o u n d  to the 
n c i k  H a n c o c k  I
11 I d l i n g  1 . ( <111111 v of I 1 I1-, N y S u p C l .  A | i | i l> iv ,  -I I I I  D e p t .  
11/9 K2)

W A S H IN G T O N  B A L A N C E S  C O S T S .
B EN EF I T S  OF E X C L U S IO N A R Y  RULE

< on le s s in n  r e s u l t in g  f ron t  i l l e g a l  arres t in  
n e ig h b o r in g  state r.v i i i lm is s ih l e .  ► 2D52D  
► l i t  55 ►.hi /5 ► /RR.75J

In a case o f  first 1111 p ie r s .ion in th a t  s t a le ,  a m a jo r i ty  o f  
the W a sh in g to n  S u p re m e  ( 'u n i t  d ec l in es  to  npply the 
exclus ionary  ru le  lo  the c< nfession o f  a m u r d e r  defeat 
d a m  vvlio.se a r re s t  in O re g o n  by police o llicers from  
W ash in g to n  v io la ted  O re g o n  law. I lie il legal i ty  o f  the 
a r re s t  an d  re tu rn  o f  the  d e fe n d a n t  to  W a s h in g to n  falls 
short ol a eonst i iu lion . i l  v io lation; it v io la ted  only  the 
laws of a ne ighbor ing  s ta le ,  the  cou r t  says . S u c h  c i r c u m ­
stan ces  jus t i fy  ap p lica t io n  o f  a b a lan c in g  lest to d e t e r ­
m ine  il the benefits  ol a p p ly in g  th e  e x c lu s io n a ry  ru le  
o u tw e ig h  the costs o f  its a p p lica t io n .

In this case, the cost of applying the rule is substan­
tial. the majority declares; the state’s case would be 
undermined. On the other hand, the protection of priva­
cy interests of individuals, deterrence of police miscon­
duct. and preservation of the judiciary’s dignity would 
not be significantly endangered by the failure to apply 
the rule.
The majority also refuses to suppress the trial testimo­

ny of a psychiatrist who had been appointed lo assist 
defense counsel at an earlier juvenile court jurisdictional 
hearing, but testified for the state, in rebuttal, at the 
triai itself. When the defendant raises the insanity de­
fense. the majority says, statements uttered in the con­
text of a psychiatric examination are not protected by 
the f ifth Amendment, and the attorncy-client privilege 
docs not cover the psychiatrist's testimony.
Justice Utter, dissenting, maintains that the rendition 

o f  the defendant into Washington, without a judicial 
finding of probable cause, violated the Fourth Amend­
ment Furthermore, the arrest and rendition violated 
both Oregon and Washington law. he says. He concurs 
with the majority’s ruling that the psychiatrist's testimo­
ny was admissible, but disagrees with the majority’s 
conclusion that the attorncy-client privilege should not 
extend to a psychiatrist’s testimony when the insanity 
issue is raised bv the defense. (State v Ronds. 
11/10/82)

Digest o l  Op in ion  D e f e n d a n t  D u d le y  M a r k  K om is  l i v e d  in  
V a n c o u v e i .  W  a s h in g t o n  K n u d s  was 16 yea rs  o ld  vv h e n .  o n  the  
e v e n in g  o l  N o v e m b e r  14, I07N, l ie  r a p e d  a n d  m u r d e r e d  an 
e lde r ly  w o m a n  in  her h om e .  O n  N o v e m b e r  21. tw o  d e te c t i v e s  
Ir 1 m i D ie  V . i n e o n v e i  P o l i c e  D e p a r tm e n t ,  a c t i n g  01. i n f o rm a t i o n  
D ia l  K-unis was em p lo y e d  by a P o r t l a n d ,  O r e g o n ,  r e s t a u r n n i ,  
w 1;mi i n  the  r e s tau ran t  a n d  th e n  to a n e a rb y  s h o p p i n g  m a l l ,  
w he re  t l ic v  lo ca t e d  Konds

A11 c i  K onds c o n t i n u e d  Ins u l c n t i l v ,  l ie  was to ld  th a t  l ie  h ad  
been  repo r ted  by h is l a t h e r  .1 > a r u n aw a y  a n d  tha t  the  o l l i c e r s  
w a n t ed  h im  to r e i u r n  w i t h  t h e m  to V a n c o u v e r .  I he  d e t e c t i v e s  
d id  not i c l l  K om is  that he w as  a suspec t  in  a h o m i c i d e  a n d  
b m g l . i i y .  that l ie  was h o in g  a r re s ted  for these c r im e s ,  or that 
they i n t e n d e d  to in t e r ro g a t e  h im  r e g a r d in g  these c r im e s  u p o n  
r e t u r n in g  h im  to the V a n c o u v e r  p o l i c e  s ta t io n .  D e lT n d a i . l  
asked the o l l i c e r s  w ha t  wo- Id h a p p e n  il  he r e fu s ed  to r e tu rn  
vv i i l i  D i e m  lo  \ ,i n c o m e r  I hey sa id  l ie  w o u ld  he t u r n e d  ove r  to 
the M u l t n o m a h  < o m i i y .  O r e g o n ,  j u v e n i l e  a u t h o r i t i e s ,  w h o  
w o u ld  d e t a in  h im  in  t h e i r  c u s to d y ,  D e f e n d . n i l  t h e n  to ld  the  
d e te c t i v e s  that he  w o u ld  r e tu rn  w i t h  t l i e m  to V a n c o u v e r .

A s  D ie  d e te c t i v e s  a c c o m p a n ie d  d e f e n d a n t  I c om  the  s h o p p i n g  
m a l l  10 th e i r  v e h i c l e ,  they to ld  h im  not to  r u n  f r om  t h e m ,  a n d  
one  o l the o l l i e e i s  took h im  by the  u p p e r  a rm  a n d  led  h im  lo  
the cm 1 I h e  d e te c t i v e s  t h e n  d r o v e  d e f e n d a n t  to D ie  V a n c o u v e r  
p o l i i e  s ta t ion ,  I hey d id  not e x p l a i n  to h im  that  he h a d  a r ig h t  
to contest 111 a n  O r e g o n  c o u r t  Ins r e t u r n  l o  t h e  s ta le  o f  
W a s h i n g t o n  I l ie o l l i c e r s  h ad  no  v v a ira n t  lo r  d e f e n d a n t ' s  
.11 rest a n d  no  a t t em p t  h a d  b ee n  m a d e  lo  o b t a in  a w a r r a n t .

\t the  po l ie e  s ta t io n .  K o nd s  was i e . n l  h is  M i r a n d a  r ig h ts  a n d  
su l)M ' i | i ie i i l l v  con fessed  I t om ls  was c h a r g e d  w i t h  l i v e  fe lo n ie s  
a r is in g  ou t o l  m e  e ven ts  w h i c h  c u lm m n i c d  m  t h e  v i c t im ’s 
d e a th  \ " i i i v u n i l e  dec l im- h ea r  m g"  was In  Id to d e t e rm in e  
v v l ie l l i e i  K onds w o u ld  be t r ie d  as a n  a d u l t  I n  assist d e fen s e  
c ounse l  in  p r e p a r a t io n  for D m  h e a t i n g ,  th e  c o u r t  o rd e re d  the 
a p p o in tm e n t  o f  H i  (m y  P .o v . i i e s h .  a p s y c h ia t r i s t ,  a n d  D r  
D e a n  I L o n s ,  a p sy cho lo g is t  A l  th is  l im e ,  D r .  I ’m  v a n i s h  
i n t e r v i ew e d  K onds  a n d  e l i c i t e d  i n c r im i n a t i n g  s t a t em e n t s  f r om  
h im  I l ie | i i v e u i l e  cou r t  l i e m d  l e s l im o n v  a n d  a r g u m e n t  a n d  
d e c l i n e d  im is d ic ' t io n .  K o n d s  was l e i u m iO e d  to ( la rk  C m in ty  
S u p c n o i  ( m i l l ,  w h e r e  l ie  was c h a r g e d  w i t h  l u s i  d e g re e  m u r ­
de r ,  lus t  d e g re e  rape ,  a n d  urst d eg re e  b u r g la r y  l i e  p le a d e d  
not g u i l t y  and  not g u i l t y  by i c a s o n  o f  in s an i t y
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Prior lo trial, hearing vva.i held to determine ihc admissibil­
ity of Komis' confession and other evidence obtained subse­
quent to his arrest in Portland. The evidence was ruled admis­
sible. Also prior to trial. Bonds moved in limine against the 
state 's using Dr Parvaresh as a rebuttal witness: the motion 
was denied.

At trial, defendant presented an insanity defense. The jury 
convicted Bonds of tirst degree murder, lirst degree rape, and 
lira degree burglary, lie  appealed to the court of appeals, and 
we accepted certification.

The Vancouver police ollicers violated Oregon law in arrest­
ing Bonds and removing him to Washington First, Oregon 
statutes were violated by the arrest The police ollicers were 
not Oregon peace ollicers (O R S 133.005(3)), or persi -  
authorized by Oregon la to take juveniles into custody (O RS 
419.569(1)).  i or purposes of Oregon law. they were only 
private citizens and could arrest only for offenses committed in 
their presence (O R S I 33 2251. The arrest of Bonds was not for 
an offense committed in their presence and therefore v iolated 
Oregon statutes Second, the ollicers made no attempt to 
comply with Oregon extradition procedures, undet the Inter­
state Compacts on Juveniles and Children, luvcnile Services 
(O RS 417). and the Uniform Criminal Extradition Act, (O R S 
133.743-131 9921.

It is not disputed that the ollicers had probable cause to 
arrest Bonds, Therefore, although no warrant for his arrest had 
been obtained, the arrest met the standards ol reasonableness 
prescribed by the fou r th  Amendment. There is therefore no 
fourth  A mend men t viola.ion to require or justify the exclusion 
of Bonds' confession.

In this state, we have not limited the exclusionary' rule lo 
protection of the constitutional immunity from unreasonable 
search and seizure. Instead, we have extended the rule beyond 
the original Fourth \n rn d in c n t  context to suppress evidence 
obtained pursuant to an un'awliil iiihdeineanoi arrest. I he 
rule has also been applied when a statute is violated in the 
course ol obtaining evidence

[ /<• xr 1 We have not, however, preciously had the opportuni­
ty to consider the application of the exclusionary rule where 
the arresting nlliccrs violate, not statutes ol this state, but 
statutes ol a neighboring state. Arguably. m i c I i an arrest is 
illegal and therefore justifies the application of the exclusion­
ary rule without luiiher discussion. * ’ * However, we decline 
to mechanically apply the exclusionary mle in this ease with­
out considering whether the benefits to be obtained from its 
application outweigh the costs imposed

By balancing the competing costs and benelils in this case, 
we do not intend to suggest that such a balancing should be 
carried out whenever the operation of the exclusionary rule is 
all issue, When evidence is ulitame I in viol,all •• of the defen­
dant's eonsijiution.il immunity from unreasonable searches and 
seizures, there is no need to balat ee the particular c ircum­
stances and interests involved * * * Evidence obtained as a 
icsiili ol an unreasonable search >r seizinc must be suppressed 
However, where evidence is obtained through an illegality 
vv Inch falls short of a viol.(lion of the defendant 's constitutional 
immunity, and where no violation of tfits sta le 's  laws has 
occurred, vve hold that balancing of the costs and benelils ol 
exclusion is appropiiale See Stone v Powell. 42x U.S. 465, 
4XK (1976) j lie illegally obtained evidence should be sup­
pressed unless the costs of suppression in the particular ease 
outweigh the benefits achieved by -.uppresvon * * *

| I |he exclusionary rule should be applied lo achieve three 
objectives: lirst. and . iost important, to protect privacy inter 
ests of individuals against unreasonable governmental intru­
sions, second, to deter the police limn acting unlawfully in 
obtaining evidence: and tliiid. to preserve the dignity of the 
pulieiary by refusing to consider evidence which has been 
obtained through illegal means We now proceed lo consider 
the extent to which these objectives would be attained by 
excluding the confession in the present ease.

1 he privacy interests of individuals against unreasonable 
intrusions are protected in this state by the requirement that to 
he constitutionally valid an arrest must lie reasonable * * * In 
the present case, the police ollicers who arrested defendant had

probable cause to believe he had committed a felony in W ash­
ington. The ollicers fell short onlv of the Oregon rule that a 
private citizen may not arrest for a felony committed out of his 
piesenee. This rule goes beyond what vve eonsidei necessary to 
protect the privacy interests of individuals, its violation there­
fore does not represent the kind of intrusion that the exclusion- 
arc rule i< designed to prevent. Application of the rule in this 
ease would therefore not advance the primary purpose which 
underlies the rule.

However, the second and third purposes or the rule might be 
served by application ol the rule in this case. Unauthorized 
police excursions into neighboring states vvouhl certainly be 
deterred by a refusal to admit evidence obtained as a result of 
such activities. However, wc feel that in this ease alternative 
deterrents are available. The police ollicers concede that they 
were acting as private eit i/ens in Oregon and therefore may 
well be exposed to civilian criminal or civil liability for unlaw­
ful arrest under Oregon law. liven police ollicers may sutler 
civil liability if the civil rights of the arrested person were 
violated. * * * If such potential liability does not constitute 
sufficient deterrence of police ollicers' making unauthorized 
excursions into another jurisdiction, let it be understood that 
we will not hesitate in the future in use our supervisory power 
lo exclude the fruits of such unauthorized excursions. * * *

The Imal purpose ol the rule, preservation o f  judicial inlegri- 
.v. would also he served In the application of the rule. Howev­
er. this eonsideralion is not absolute * ’ * and in this ease is 
milig.itcd somewhat by the arrest being consistent with s tan­
dards recognized bv this court.

We turn now to consider the exists of applying the rule 
These are substantial Defendant's Confession was crucial to 
die Smte 's  case against him It implicated him in three terrible 
crimes It is not claimed that the illegality impaifed the 
credibility ol the confession. Suppression would threaten the 
Stale 's entire case against defendant, whose molt is not ques­
tioned We have little Itc'sil 11ion in concluding that these costs 
dearlv outweigh the limited benefits which would be obtained 
from excluding the confession because of the illegal arrest.

I lie second phase ol the police ollicei's illegal conduct vv.is 
the return ol deletidanl to (Vaslnngion. Ihc ollicers cavalierly 
ignored Oregon extradition proceedings and summarily re­
moved delendanl across the Columbia River into Washington 
However, sicli illegality does not constitute a violation ol due 
process * * ‘ Xiii, in our opinion, does il constitute  reason lor 
the operation ot the cxtliisioiiatv rule Hie summary removal 
ol defendant into W .ishinplon took onlv a lew minutes and was 
accomplished pcacclullv, vviilioiii threats and with defendant 's 
concurrence. I lie improper inteistate rendition was merely 
incidental to the arrest and represented no new intrusion into 
delendanl • privacy. Ii represented more ol an allront to the 
i ights of the S tale  of * begun than of the defendant According­
ly. vve conclude that the fact that the a nest  was billowed bv a 
violation of ifiegon cvtr.idiliou procedures does not shill the 
balance ol costs and benelils which vve have already discussed. 
We theieloie nllirin the Inal court 's refusal to suppress defen­
dant's confession.

We do not. by admitting defendant's confession, in any way 
condone the extraterritorial activities o| the police ollicers in 
this ease * * * Although the blatant violation of Oregon laws 
did in>1 warrant exclusion of the evidence in this ease, vve 
reiterate our determination to exercise our aipcrvixory powers 
to exclude evidence foi such violations in the future | in t i  
/ e 111

Bonds argues dial the attorney-client privilege precluded Hi 
I’aivaiesh lion) teslilymg against him He also argues that Ins 
I il'ili Amendment privilege against self-iiteriiiiin.ition was vio 
laled by the testimony of Dr I’.irvaresh Although Bonds 
contends that the two privileges are  intertwined, vve find tlial a 
i.itioii.il resolution of the issue can be achieved only by disen­
tangling them

I lie Supreme ( nun recognizes th.it s tatements uttered in 
the context of a psycln.itiie examination are temoveil from the 
reach o| the I till) Amendment when the defendant raises the 
insanilv delense See I sic-lie v. Smith, 451 I S 454. 29 < rl
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3011 <10X11 Wc hold thiit l)f I’arxarcsh’» testimony was not 
protected In the I ilth Amendment

I '/<■ w | A complete and c o m m a  itc discuss' m ol why lull 
disclosure outweighs the benelils of the privilege is made in 
Salt /burg. Privileges and Professionals I awyers and Psychia­
trists. hi- A,i I Kev 5"7. (>35-42 (19X0). Briefly. S ali /burg  
argues that the defense p.yelu.itrisi 's examination of defendant 
is likely to be more accurate on the issue of insanity than that 
of the prosecution's The defense psychiatrist will generally 
examine defendant earlier than the prosecution. I he exam ina­
tion will thus be closer to the tune ol the olfcnse, when 
defendant's recollections are clearer and there is less likelihood 
tli.M defendant 's menial condition has changed Moreover, a 
delendanl might benefit by undergoing several psychiatric 
examinations, examining reports of psychiatrists unfavorable 
to his insanity defense, and tailoring his response in subsequent 
cxamrSt.il mm more favorably lo his defense. Defendant is also 
11keI• ;>i he more cooperative with his own psychiatrist and give 
a more accurate' impression of his mental condition. S alt /burg  
argues, and vve agree, that for these reasons all available 
evidence of defendant's mental condition should be put before 
the |ury | /:«</ /evr)

In S ta te  v I liison. 440 F2d 192 ( |9(iS). this court noted that 
''because of defendant's special plea ol mental irresponsibility, 
anything said or done bv him was relevant to his mental 
condition and therefore admissible."

| / 1 v/1 therefore, the attorncy-client privilege should not 
extend in the testimony of a psychiatrist when the issue of 
insaiiitv is raised bv the defense, j I fn i Test]

'I he trial court did not err in admitting the testimony of |)r, 
Pniv.ircsli - Pearson. .1 

Ihweni Ifv illegally rendering Bonds into W ashington with­
out hcncin ol a judicial finding of probable cause, the police 
ollicers violated the lo u i ih  Amendment

I veil it I were to a o m  ■. tllnl the I S ( iinstiiiilimi does not 
require this result, stale law does I he arrest violates Washing- 
ton as well as Oregon law No Washington statute can or does 
authorize arrests outside ot Washington, fu r therm ore .  Bonds’ 
extradition violated both stales' laws Both Oregon and W ash­
ington laws relleet the requirement ol a charge tiled against an 
individual helore that individu.it in.iv lie legally extradited 
Only wheic an out-of-state ollieer is in fresh pursuit of a 
suspect m.iv he or she arrest outside state boundaries without a 
pieexislmg ehaige against tile suspect. Bonds had not been 
charged with a crime nor had an arrest warrant issued at the 
lime the ollicers unlaw Inllv seized him I his unlawful seizure 
ol Bonds dictates siippiessiou ol nn> evidence (>tilaiued as a 
result ol these unlawful acts Furthermore. Bonds' eonlession 
was not siillieiciitly attenualed from the illegality to jusiil'v 
denial ol suppression.

AA bile I concur with the muioriiy's result in dealing, with the 
•i<lnussibility ol Dr Parv.iresh's testimony, I disagree wiih the 
i i i , i | o i i i v \  b i o . id .isseiiion th.it "the .iltorney-elieni privilege 
should not extend in the icstiuionv ol a psychiatrist when the 
issue >>l ins.niiiv is raised bv the deb rise "

| / .  » /1 An alloruey must have th • • liccdom to eiinsiill with 
and the defendant must feel free to communicate with a 
psv'/hi.iiii'.i iciaiiied I'm the purposes ol faeililalmg the a t to r ­
ney > lieni lelalionsli'ii II the prosecution could call such a 
psychiatrist when tli defendant i.iises the insanity defense 
e 'e n  when such psychiatrist is not called as a witness at any 
p i io i proceeding of the ease, the attorney-client relationship 
would be substantially inhibited 11 ml / c w |  I l lei,  I 
iS ln te  i. Bonds; AAasli Siqit t. II III S21

OREGON U SES "R E A S O N A B L E N E S S- 
TEST FOR SEARCH INCIDENT TO ARREST

C o n n  rejects S u p re m e  C ourt's u/i/innieli in 
C .S  r. Robinson > IS -IM

A majority ol the Oregon .'oipreme Court adopts a 
dilfcrent, perhaps more .estrietive, lest for upholding a 
search incident to an arrest than the one adopted by the

U.S. Supreme Court in U.S. v Robinson, 414 U.S. 218
(1973). In Robinson, the Court held that a luyv enforce­
ment ollieer** authority to make a full search incident to 
a lawful custodial arrest requires no justification beyond 
the fact of the arrest itself. The Oregon high court 
followed Robinson in State v. Florancc, 527 P2d 1202
(1974), but decides to stop doing so. Instead, after 
examining the state constitution's warrant requirement, 
the majority makes the validity of a search incident loan 
arrest turn on whether the search is relevant to the crime 
for which a defendant is arrested and on the reasonable­
ness of the search under the circumstances.

After the defendant was arrested in this case, her 
purse was aken from her. She was handcuffed and 
placed in police car with a barrier between the front 
and back seats. The arresting ollieer, who held the 
defendant’s purse in the from seat, opened it, found a 
wallet inside, opened the wallet's coin compartment, and 
found pills that turned out to be amphetamines.
Based on the fact that the arrest was for possession of 

a controlled substance, it was reasonable to believe that 
the defendant would carry contraband in her purse, the 
majority says. The defendant's admission that she was 
selling drugs, Iter companion's statement to that clfcci. 
and the closeness of the search in lime and . pace to the 
arrest demonstrate the reasonableness of the search.

Justice Campbell, joined by Justice I an/.er. concurs in 
the result, based on an analysis of Robinson and other 
cases I he delendant's purse was personal property “im­
mediately associated with the person of the arrestee" 
and therefore subject to a search incident to an arrest.
Chief Justice Lent dissents on the ground that no 

exigent circumstances justified the warrantless search of 
the purse. (State v. Cara her, I I/2/X2)

Ihgcsi ol (Ipiiiiiin [ /• • xr) I lie issue in this case i '  whether a 
sc.iiv’/ at ilclcmlauTs purse, including the opening of the Coin 
compartment ol a wallet within that purse, conducted without 
a wan.ml, allei delemlanl was arrested and placed in a police 
c ar and I lie purse had been taken trout her, is a search incident 
to arrest and ilierelorc an  except inn lo the warrant require­
ment ol the fourth amendment to the U.S. ( onsiiiutioii and 
article I. section 9 ol the Oregon ( onstitiiiion, | /'/(,/ l c \ i \

Police, amving at the scene ol a reported street altercation 
in I’m t lo ml, ioiind delendanl I ms Mario Carahei lying on the 
limul o| ,i parked cat in a semi-conscious state Alter she was 
revived, police questioned her about her activity in the area 
and *!ic -aid that she was selling "hunk ."  ( .trailer's companion 
said tli.it she had cocaine on liei person. On the basis of these 
si iii'inents, an o| I ice i searched ( aialiei lie lore liainleulling 
l ei an I taking her into wlint one ollieer termed "protective 
custody " and another termed a “civil hold "

In a pocket ol the jacket ( malter was wearing the ollieer 
louml paper “ hitulles" containing a while pnwdci I lie ollieer, 
suspecting the substance in be cocaine, placed ( .trailer under 
arrest I possession ol a eon trolled substance A search ol
i arafiei person uncoveied no lurihcr contra ha ml or weapons 
I lei pmst- was taken from her She was liaiidculled and placed 
m the hack seal o| a police c . i i  winch hot! a lianiei between the 
11 • ml ami hack seats <bt the way to the hooking locihtv. the 
polite ollieer who had made the arrest and who had ( aralivr's 
purse hi the trout seat opened the purse, found a wallet inside, 
opened the com com1' rtaienl ol the wallet and louml a white 
piece >i| papei. insiili of which was a white cross-top pill and 
chunks of a similar pill Subsequent l ilt analysts revealed the 
pills were amphetamines

The trial court ami the court of appeals upheld the search

1 2 -0 -8 2 IK O I  t i n t  I I . ' ,S lid  i l l 32 C rL  2185
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Americans for Effective Law En­
forcement, Inc. (AELE) was founded in 
1966 as a non-profit corporation for the 
purpose of establishir g an "organized 
voice" for the law-abiding citizens regard­
ing this country's crime problem, and to 
lend support to professional law enforce­
ment. Its founders were Fred E. Inbau, 
now John Henry Wigmore Professor of 
Law Emeritus, Northwestern University, 
the late O.W. Wilson, then Superinten­
dent of the Chicago Police Department; 
the late Harold A. Smith, a former Presi­
dent of the Chicago Bar Association, 
James R. Thompson, then on the Facul­
ty of Northwestern School of Law and 
now Governor of Illinois: Alan S. Ganz 
and Daniel B. Hales, both Chicago attor­
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neys; and Richard B. Ogilvie, then Chair­
man of the Cook County Board, and 
later Governor of Illinois.

A M I C U S  CURIAE P R O G R A M
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1967 after having received a tax-exempt 
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the court" (amicus curiae) brief in the 
United States Supreme Court in support 
of the constitutionality of the essential 
police practice of stopping a person rea­
sonably suspected of having committed a 
crime or about to commit one, and then, 
for the police officers protection, t j frisk 
the person being stopped to insure the 
officer against being shot or otherwise 
physically harmed, That first case, Terry
u. Ohio, decided in 1968, resuko

judicial approval of "stop and frisk
Since the 7erry u. Ohio case, and up 

until late 1982. AELE has filed 79 “friend 
of the court" briefs in the United States 
Supreme Court and in other federal and 
state appellate courts. Of 74 completed 
cases, only 20 or 27.0 percent were 
decided unfavorably to the AELE sup­
ported law enforcement position.

PUBLIC INFORMATION
Augmenting our major projects and 

activities, our officers and staff have par­
ticipated in TV i.rd radio programs and 
have delivered lectures to educational 
and other groups in an effort toward let­
ting the influential public know the prac­
ticalities confronting the police in their 
public protection efforts.
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i * * , - M  * fExclusionary-Rule Fight Moves to Supreme Co
Bv STUART TAY LOR J r .

SpK ial to  Tb? New York Tlrces

WASHINGTON, J a n .  25 — Must 
c r im in a ls  invariably  be s e t  free when 
Ihe ev idence  of the ir  guil t  h a s  been  ob­
ta in ed  through unconstitutional 
se a r c h e s  and seizures?

E m p h a t ica l ly  not, s a y s  the  R e ag a n  _  
A dm inistra tion . And the Suprem e 
Court, which has ru led s in ce '1951 tha t  
the ev idence  m us t  be supp ressed  In 
such  ca ses  no m a t te r  how heinous thbv 
c r im e s ,  how c lea r  the guilt of the  de- ■ 
fendar.ts , o r  how technical the police 
e r ro rs ,  m a y  be changing its collective 
m ind .

The issue, which has sp u r re d  popu­
la r  o u trag e  and scho lar ly  deb a te  for 
decades ,  is a t  the h ea r t  of a ba t t le  be­
tw een the  A dm in is tra tion  and  civil 
l ib e r ta r ia n s  that is now being w aged  
on  two fronts, in Congress and In a 
po tent ia l ly  historic Suprem e Court 
case .  It involves w h a t  law y ers  call the 
" ex c lu s io na ry  ru le"  — the  judicial 
doc tr ine  that evidence ob ta ined  in 
violation of the F our th  A m e n d m e n t’s 
b an  ag a in s t  "u n reason ab le  sea rch es  
and  s e izu re s"  cannot be used in c r im i­
nal pm secu t ions.

i r • t»
Abolishing or cutt ing  b a c k  th e  ex­

c lus ionary  rule has long been at the 1 
top of the conservative  an t ic r im e  
ag en d a ,  although not all c r i t ics  of the 
ru le  consider th em se lves  co n se rv a ­
tives.  Pres iden t R eag an  ca m pa ign ed  
ag a in s t  the exclusionary  rule In 19SO 
an d  denounced It us "nlxsurd”  In n 
speech  to a  group of police chiefs In 
Ml.

‘Good F a i th ’ A rgum ent

Tli'’ A dm inistra tion  Is expected  to  
ask  C ongress  aga in  this y e a r  to c re a te  
a  broad new exception to the exclu­
s ionary  rule, requ iring  ’ F ed e ra l  
judges  to a dm it  ev idence  seized in 
violation of the Fourth  A m en dm en t if 
the  off icers  ac ted  " in  tho good faith, 
r e a so n ab le  belief"  th a t  Die seizure 
w as  legal.

F u r th e r ,  the Ju s t ice  D ep a r tm en t ,  in 
response  lo a n  unusual Invitation from 
the S uprem e Court, a sked  the  Jus t ices  
in m id -Jan uary  lo c re a te  such an  ex­
ception with respect lo s tn te  conrt  
prosecutions as well as F ede ra l  court  
prosecutions. A Court decis ion reso lv­
ing the issue could b ea d  off a stormy, 
fight in Congress, w hich  is likely to 
w a il  and see w hat the Court docs.

The A dministra tion  h ad  a lread y  
spent m ore  than a  y en r  urg ing  Con­
g ress  to  impose new lim ita t ions on the 
exclus ionary  ru le  w hen suddenly, In 
N ovem ber,  the scene of co m ba t  sh ift­
ed. The Court said it would, in a pen d ­
ing case ,  consider c rea t in g  a "good 
faith, reasonable  b e l ie f"  exception 
even without Congressional p r o i n p t - f 3
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This would be the m ost sw eeping 
limitation of the  exclusionary rule 
since the Court f i rs t  requ ired  its use  in 
the  Federa l  cou r ts  in 1914.

Any such l im ita t ion  is s t renuously  
opposed by m a n y  m em b ers  of Con­
gress ,  l iberals especially , as  w ell as 
the .A m erican B a r  Association, the 
A m erican  Civil Liberties Union, at 
least two S u p rem e  Court Ju s t ic e s  antf* 
even a few prosecutors .  They s a y  d ilu­
tion of the rule would encourage police 
lawlessness and  imperil  the libert ies  
of the Innocent a s  well as  the gu il ty ,  
without affecting the c r im e  p rob lem .

• Some Propose  Abolition
But the record  suggests s trong ly  

thnt, with the  addition of S an d ra  Day 
O’Connor to the Court’s conservative  
wing in 19S1, a m a jo r i ty  of the Ju s t ices  
m ay  now favor tl>e A dm inistra tion  
proposal.

Some judges, including Chief Ju s ­
tice Wat ran E. Burger,  have  s a id  they 
would like to go well beyond th e  Ad­
ministration proposal, abolish ing the 
exclusionary ru le  entirely and  deve l­
oping o ther m e a n s  of enforcing the 
Fourth  A m endm ent.  They s ay  th e  nile 
does not p roduce  benefits sufficient to 
justify  ils costs.

Many A dm inistra tion  off icials 
sha re  this view. But they do not think 
they could sell such  a d rus tic  s t e p  to a 
m ajo ri ty  of the  Suprem e Court o r  of 
Congress. • „

Few issues in the cr im inal law have 
s t ir red  such s tron g  passions ns th e  ex­

Droning* Tcra Bloonj

clus ionary  rule, or subjected the 
courts  to such vilif ication tor being 
soft on c r im e . Legal scholars have  
a rgu ed  endlessly  over  the ru le 's  his to­
ry, ra t ion a le  and effects. Mr. R eagan  
and m a n y  o rd inary  citizens hqve b een '  
baffled and  o u traged  by  reports  of 
cases  in which c r im ina ls  w ere freed 
on " tech n ica l i t ie s"  that required  su p ­
pression  of evidence establishing th e i r  
guilt.  ;

Why would the courts  free a  c r im i­
nal on a  technicali ty  in any  case?

‘An E m p ty  P ro m ise '
The Suprem e Court gave som e 

w eighty  reasons in 1951 In a famous 
decision, Mupp v. Ohio, when It e x ­
tended the  exclusionary' rale from 
prosecutions In the F edera l  courts to 
the s t a te  courts , say ing  tha t  otherwise 
the F o u r th  A m endm ent would be " a n  
em p ty  p ro m ise ."

The Court snid i t  w as necessary to 
de te r  police m isconduct by  hembVihg 
the incentive to use unconstitutional 
m eans  in search  of evidence of crim e, 
and thnt ns a m a t te r  of principle nnd 
"judir<al in teg r i ty ,"  judges must not 
becom e accom plices  i r  official law ­
lessness  by sanctioning Its use to ob­
tain convictions,

A no ther  fac tor  s t ressed  by advo­
ca te s  of the rule is tha t  other legal 

i m ean s  of jiutting tee th  in the F ourth  
A m endm ent,  such ns su its  for dam -,  
ages agains t  officers who violate  th e  
F our th  A m endm ent,  have  proven 
ineffective, Even the Ju s t ice  D epar t­

* <
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m ent v ir tua l ly  concedes th 
its skillfully reasoned , 62 
p rem e  Court brief, while 
hopefully th a t  b e t t e r  remerf 
developed.

There  is sotik evidence t 
c lusionary rule h a s  spurrec 
p a r tm en ts  to t r a in  their 
comply with the F ourth  Ar 
But the Jus tice  Departri 
a rgued  th a t  " th e  deterrer,

• Of the  ru le  is d ras tica lly  : 
not wholly e liminated , whj 
voked to suppress  evidenc!

• by a  reasonably  well-trai 
officer In the belief tha t  1 
did not violate the Four 
m e n t ."  -, •. . . y  .

W arrant Ruled Inv;

Thfe br ie f  a l s d s a id  that 
cers makingfi '6n-the-spot 
rannot ■ be expected  une 
apply all the; fine points' 
Am endm ent law th a t  judgi 
down in a  host of co m p lex1 
cal p recedents ,  le t alone t: 
5-to-4 Suprem e Court deci'  
ing new fine points.

In th e  case  now before tl 
Court, Illinois v . Gates, 
courts  suppressed  evideno 
pie had  been involved in a 
m a r i ju an a  transact ion . T 
search  w arran t  obtained t  
on the basis  of an anonvn 
been Issued without "prob, 
and was thus Invalid. Th 
pealed, and the Jus t ice  I 
entered  the case  as a f r  
court.

The d ep a r tm e n t  seem s 1 
a sym pathe t ic  hearing  f 
Jorlty of the nine Justices 
has a lr ead y  held th e  cxclu 
inapplicable in h a beas  co 
Jury nnd some o ther  proce- 
cent y ea rs ,  reasoning th 
outweighed ils benefits it 
texts.

\Vhl,le only Chief Justlct 
Jus tice  William 11. Rch 
called for abolishing the t 
rale,  Jus tices  Byron R. V 
F, Powel) J r . ) m d  H arry  /  
have also  expressed  dou! 
And Jus tice  O'Connor hi 
port for a "good faith"  
her Sena te  confirmation 1,





-Thursday, February 25,1882, The Archorege Times B-3

Justice defends ‘exdusionary rule’
by Ralph Nichols
Ttoe* W riter,

Supreme Court Chief Justice Ed­
mund Burke said Wednesday the 
"exclusionary rule" probably will be 
experimented with in attempts to re­
duce instances where judges exclude 
illegally obtained evidence from use 
against criminal defendants.

But Burke said before the Alaska 
. Press Club he doesn’t anticipate rad­
ical changes in either state or fed­
eral court rulings protecting the 
rights of thp accused.

He said this includes both the ex- 
culsionary rule and the Miranda 
Rule —  which requires that defend­
ants be read their rights and given 
the opportunity to consult with an at- . 
tomey before making a confession.

Burke said later “the Legislature 
probably is a greater source of the 
answer than the courts. The courts 
don't have much latitude."

But, he added, the state Supreme , 
Court would strike down any law 
amending the exlusionary rule if it 
failed to meet constitutional protec-, 
tlons against unreasonable searches 
nnd seizures.
. The Legislature currently is con­
sidering Senate Bill 713, sponsored 
by by Sen. Ed Dankworth, R-Anchor- 
age, which would allow illegally ob­
tained evidence to be introduced in 
court unless "the violation was sub­
stantial." It would require a judge, 
before excluding such evidence, to

E DMUND BURKE
‘There are no easy answers’

I
consider:

—  "the extent to which exclusion 
will tend to prevent future deviations 
(by the defendant) from lawful con­
duct;
, —  "the extent to which privacy 

was invaded (and) the extent of devi­
ation from lawful conduct;"

—  "whether the peace officer 
acted In good faith and in the reason­

able belief that his actions were le­
gally authorized." ‘ ■

Burke didn’t comment on Dank­
worth's bill because, he said, eventu­
ally he might have to rule on it.

Problems with the exclusionary 
rule usually arise because a law en­
forcement officer forgot part of his 
job or tried to shortcut it, Burke 
said. This usually happens with 
younger officers, since "no compe­
tent (experienced) officer ought to 
be ignorant of Miranda, of the exclu­
sion rule and the warrants re­
quired," he added.

The exclusion of illegally ob­
tained evidence, which sometimes 
results In criminals going free on 
"mere technicalities," upsets many, 
Burke said. But, he added, the rule is 
intended to prohibit unlawful con­
duct by (law enforcement officers) 
who have sworn to uphold the law.

"We don't want the police coming 
to our house in the middle of the 
night knocking down the door, and 
we don’t want to allow torture, 
either physical or mental," he said.

Burke noted that the late U.S. Su­
preme Court Justice Louis Brundeis 
said society can't condone and utilize 
and thereby become a party to un­
lawful conduct by its officers.

U.S. Supreme Court Justice War­
ren Burger has harshly criticized the 
exclusionary rule, saying "there is 
something wrong with a system that 
allows a defendent to escape the con­

sequences of good, sound evidence," 
Burke continued. Yet even Burger 
doesn’t favor abolishing the rule, he 
said. •

The exclusionary rule —  both In 
.state and federal courts —  Is like an 
"unwanted child,” Burke said. "It Is 
unwanted by those who criticize It, 
yet it is needed... There are no easy 
answers,” he added. " ■



SENATOR
FRITZ P E T T Y JO H N  
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ANCHORAGE. ALASKA 99510 

907 345-5174
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Senate

February 8, 198J

LEGISLATIVE A D D R f'S

POUCH V • STATE CAPITOL 
JUNEAU. ALASKA 99011 

907/465-3473

Mr. Jim Kentch 
3411 W. 64th Avenue 
Anchorage, Alaska 99502

Dear Mr. Kentch:

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the 
jury assembly room in the basement of the State 
Court Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" 
exception to the current exclusionary rule. If 
you would like to testify at that hearing, please 
contact my office. I would look forward to your 
participation .

S incerely,



Alaska itatc Eegislaturc

SRA BOX 2385 M 
ANCHORAGE. ALASKA 99510 

907,345-5174

SENATOR 
FRITZ P E T T Y JO H N

POUCH V - STATE CAPTTOL 
JUNEAU. ALASKA 99811 

907/465-3473

LEGISLATIVE ADDRESS

Senate

February 8, 1983

Anchorage Police Department 
Municipality of Anchorage 
Pouch 6-630
Anchorage, Alaska 99502 

Dear Peace Officers:

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the 
jury assembly room in the basement of the State 
Court Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" 
exception to the current exclusionary rule. If 
you would like to testify at that hearing, please 
contact my office. I look forward to your 
par tic ipa t ion .

S i n c e r e l y ,
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LEGGLATfVE ADDRESS

POUCH V • STATE CAPITOL 
JUNEAU. ALASKA 99QII 

907/465-3473

Senate

February 8, 1983

Anchorage Bar Association 
Post Office Box 3715 
Anchorage, Alaska 99501

Dear \ttorneys:

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the 
jury assembly room in the basement of the State 
Court Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" 
exception to the current exclusionary rule. If 
you would like to testify at that hearing, please 
contact my office. I look would look forward to 
your participation.

Sincerely,



Alaska §tate tCeqislaturc

SENATOR 
FRITZ P E T T Y JO H N  

SRA BOX 2385 M 
NCHORAGE. ALASKA 99510 

907 345-5174

LEGISLATIVE ADDRESS

POUCH V - STATE CAPITOL 
JJNEAU. ALASKA 99811 

907 465-3473

Senate

February 8, 1983

Alaska State Troopers 
Department of Public Safety 
Post Office Box 6188 Annex 
Anchorage, Alaska 99502

Dear Troopers:

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a .m., in the jury 
assembly room in the basement of the State Court 
Building at; 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office. 
I would look forward to your participation.

Sincerely,
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SENATOR 
FRITZ P E T T Y JO H N  

SRA BOX 2385 M 
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JJNEAU. ALASKA 99811 

907/465-3473

February 8, 1983

American Civil Liberties Union 
Post Office Box 10-1226 
Anchorage, Alaska 99511

Dear Attorneys:

A public hearing on Senate Bill 49 is scheduled for 
Friday, February 18, at 9:30 a.m., in the jury 
assembly room in the basement of the State Court 
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office. 
1 would look forward to your participation.
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SRA BOX 2385 M 
ANCHORAGE. ALASKA 995)0 
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FRITZ P E T T Y JO H N
SENATOR

POUCH V - STATE CAPrTOL 
JUNEAU. ALASKA 99811 

907/465-3473

LEGISLATIVE ADDRESS

Senate

February 8, 1983

Mr. Mike Spaan, Esq.
Assistant Attorney General 
United States Court House 
Federal Building, Room 6252 
701 "C" Street 
Anchorage, Alaska 99501

Dear Mike:

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the 
jury assembly room in the basement of the State 
Court Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" 
exception to the current exclusionary rule. If 
you would like to testify at that hearing, please 
contact my office. I would look forward to your 
participation.

Sincerely

Senator Fritz Fettyjoim



Alaska Slate iGegislature

SENATOR
FRITZ P E T T Y JO H N

SRA BOX 2385 M 
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Senate
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JUNEAU. ALASKA 99811 

907/465-3473

February 8, 1983

Alaska Bar Association 
Post Office Box 279 
Anchorage, Alaska 99510

Dear Attorneys:

A public hearing on Senate Bill 49 is scheduled for 
Friday, February 18, at 9:30 a-m., in the jury 
assembly room in the basement of the State Court 
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office. 
I would look forward to your participation.

Sincerely,



Alaska Slate iCegtBlaturE

SENATOR
FRITZ P E T T Y JO H N

SRA BOX 2 3 8 5 M 
ANCHORAGE. ALASKA 995K> 

907 345-5174

POUCH V • STATE CAPITOL 
JUNEAU. ALASKA 99811 

907/465-3473

LEGISLATIVE ADDRESS

Senate

February 8, 1983

Peace Officers Association 
Post Office Box 2381 
Anchorage, Alaska 99510

Dear Peace Officers:

A public hearing on Senate Bill 49 is scheduled for 
Friday, February 18, at 9:30 a -m-> in the jury 
assembly room in the basement of the State Court 
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office. 
I would look forward to your participation.

Sincerely



Alaska Slate iCegislatare

SENATOR
FRITZ P E T T Y JO H N

SRABOX 2 3 0 5 M 
ANCHORAGE. ALASKA 995X5 

907 -3*45-5174

Senate

LEGISLATIVE ADDRESS

POUCH V • STATE CAPITOL 
JUNEAU. ALASKA 99811 

907,465-3473

February 8, 1983

Mr. Vic Krumm, Esq.
District Attorney 
Third Judicial District 
941 W. 4th Avenue 
Anchorage, Alaska 99501

Dear Vic: v.

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the jury 
assembly room in the basement of the State Court 
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office. 
I would look forward to your participation.



Alaska Srtat£ legislature

SENATOR 
FRITZ PE T T Y JO H N

SRA EOX 2385 M 
ANCHORAGE. ALASKA 995)0 

907 345*517A

LEGISLATIVE ADDRESS

POUCH V * STATE CAPITOL 
JUr IKAU. ALASKA 99811 

A) 7/465*3473

Senate

February 8, 1983

il
I

Anchorage Chamber of Commerce 
415 "F" Street 
Anchorage, Alaska 99501

Dear Chamber Members:

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the jury 
assembly room in the basement of the State Court 
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office. 
I would look forward to your participation.

S i n cerely,

I:
!

D M



Alaska ^tat£ iCegislaturE

SENATOR 
FRITZ P E T T Y JO H N  

SR AE O X23BSM  
ANCHORAGE. ALASKA 995tO 

907.345-5174

Alaska Crime Commission 
c/o Anchorage Chamber of Commerce 
415 "F" Street 
Anchorage, Alaska 99501

Dear Commissioners

LEGISLATIVE ADDRESS

POUCH V ■ STATE CAPITOL 
JUNEAU. ALASKA 99011 

907/465-3473

Senate

February 8, 1983

A public hearing on Senate Dill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the jury 
assembly room in the basement of the State Court 
Building at 303 rK" Street, Anchorage.

Se nate Bill 49 wou Id c rea te a "go od fa ith" exc eP t ion
to the current exc lus io nary ru le. If you would like
t o testify at that he a ring, pi eas e con tact my o ff i c. e .
I would look fo rwa rd Lv. your Part ic ipa t i o n .



Alaska ^tatc legislature

SENATOR 
FRITZ P E T T Y JO H N

SRA BOX 2385 M 
ANCHORAGE. ALASKA 99510 

907/345-5174

LEGISLATIVE ADDRESS

POUCH V • STATE CAPITOL 
JUNEAU. ALASKA 99811 

907/465-3473

Senate

February 8, 1983

Mr. Ben Esch, Esq.
3223 W. 31st Avenue 
Anchorage, Alaska 99503

Dear Ben:

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the jury 
assembly room in the basement of the State Court 
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office. 
I would look forward to your participation.

S incerely,



SENATOR 
FRITZ PETTYJOHN

SRA BOX 2385 M 
ANCHORAGE. ALASKA 995)0 

907 345-5174

Alaska State legislature

LEGISLATIVE ADDRESS

POUCH V - STATE CAPITOL 
JUNEAU. ALASKA 99811 

907/465-3473

Senate

February 8, 1983

Ms. Holly Ploog 
701 W. 58th Avenue 
Anchorage, Alaska 99502

Dear Ms. Ploog:

A public hearing on Senate Bill 49 is scheduled 
for Friday, February 18, at 9:30 a.m., in the jury 
assembly room in the basement of the State Court 
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office 
I would look forward to your participation.

Sincerely,



Alaska & ta t£  f f ie g is la tu rE

SRA BOX 2385  M 
ANCHORAGE. ALASKA 99510 

907/345*5174

FRITZ P E T T Y JO H N
SENATOR

POUCH V • STATE CAPITOL 
JUNEAU. ALASKA 99811 

907/465*3473

LEGISLATIVE ADDRESS

Senate

Februarv 8, 1983

Mr. Bill Cook, Esq.
1007 W. 3rd Avenue #304 
Anchorage, Alaska 99501

Dear Bill:

A public hearing on Senate Bill 49 is scheduled 
for Friuay, February 18, at 9:30 a.m., in the jury 
assembly room in the basement of the State Court 
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception 
to the current exclusionary rule. If you would like 
to testify at that hearing, please contact my office. 
I would look forward to your participation.

Sincerely

Senator Fritz Pettyjohn



TO: Judiciary Committee Members

PROM: John Gabrielli, Counsel

DATE: Feb. 8, 1983

RE: SB 49 - Exclusionary Rule

Additional materials on the captioned subject, recently received from 
the U.S. House of Representatives and other sources, copies of which 
will be available to you on request, are as follows:

Statement of Professor William M. Greenhalgh, Chairperson of American 
Bar Association's Legislation- Committee, Criminal Justice Section, June 
2, 1982— 3 pgs.

Statement of Stephen H. Sachs, Attorney General of Maryland, June 9, 
1982— 23 pgs.

Statement of D. Lowell Jensen, Asst. U.S. Attorney General, June 2,
1982— 24 pgs.

NOTE: Is it Time For a Change in The Exclusionary Rule? United States
v. Williams and The Good Faith Exception, 60 Wash. L. Q. 161 (1982)— pgs.



From: Committee Counsel

To: Members o f  J u d i c i a r y  C o m m it tee

DATE: 2/4/83

RE: Senate Bill 49

In addition to the materials previously provided to you and included in
your SB 49 file, I have obtained the following:

R. Posner, Rethinking The Fourth Amendment (unpublished article dated
Sept. 22, 1981, on file with the Georgetown Lav: Journal)— 37 pgs..

Government’s Amicus Curiae brief in Illinois vs. Gates (the good faith 
exception to the Exclusionary Rules case currently pending before the 
U.S. Supreme Court)— 34 pgs.

Research letter and attachments, dated 2/6/81, from Barry Stern to
Senator Rodey, discussing alternatives to good faith exceptions to
Exclusionary Rule— 10 pgs.

Geller, Is the Evidence in on the Exclusionary Rules?, 67 A.B.A. Journ.
1642 (1981)— 4 pgs. "*

Schroeder, Deterring Fourth Amendment Violations: Alternatives to the 
Exclusionary Rule, 69 Geo. L. J. 1361 (1981)— 34 pgs.

Geller, Enforcing the Fourth Amendment: The Exclusionary Rules and its 
Alternat ives, 197.5 Wash. U.L.Q. 621— 101 pgs.

Ball, Good Faith and the Fourth Amendment: The "Reasonable" Exception to
the Exclusionary Rule, 69 J. Crim. L. 6 Criminology 635 (1978)— 22 pgs.

Colorado's Gooc'-Faith Exception to the Exclusionary Rule, 11 Colo. Law. 
410 (1982)— 6 pgs.

Good Faith Exception to the Exclusionary Rule: The Amendment is not a
Technicality, 11 Colo. Law 704 (1982)—  5 pgs.

These materials are on file in my office (Capitol Bldg, , Rm 123— Ext.
4451); copies will be provided on request.
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ALASKA BRIEFS
FA A  conducts seminar

Medical aspects of flying, in­
cluding the way over-the-counter 
drugs can affect aviation safety, 
will be discussed by Dr. Norm 
Wilder, former Air Force flight 
surgeon who now practices in An­
chorage, at an aviation safety-ediP 
cation seminar at 7 p.rn. Feb. 14.

The seminar is part of a series 
of safety meetings conducted the 
second Monday of each month by 
Tom Carter, Federal Aviation Ad­
ministration accident prevention 
specialist.

All Alaskan pilots and student 
pilots are invited to attend the 
meeting which will be held at 
F.AA's Anchorage Flight Service 
Station building on Merrill Field.

Question-answer session
District H-14 legislators, includ­

ing Sens. Rick Halford and Tim 
Kelly and Reps. Walt Furnace and 
Ramona Barnes, will have an in­
formal question-and-answer ses­
sion at G p.m. Thursday.

Persons interested in partic­
ipating should meet at the Legisla­
tive Information Center, 1024 W. 
Sixth Ave. and at Chester Valley 
Elementary School, 1750 Patter­
son.

For more information, cal) 278-

Legislators meet voters
Legislators representing South 

Anchorage and the Kenai Penin­
sula, including Sens. Don Gilman 
and P. Fischer and Reps. Hugh 
Malone, Milo Fritz, Bette Cato and 
Mike Szymanski, will meet their

constituents at 7 p.m. Thursday.
The meeting will be an open 

question-and-answer format held 
via the teleconference at sites in 
Anchorage, Homer, Seward, Sol- 
dotna and Valdez.

For more information, call 278-

State Rep. Rick Uehling, R-An- 
chorage, will have a public meet­
ing for constituents of downtown 
district 12-A at 7 p.m. Friday.

The meeting will be in the sec­
ond-floor conference room of the 
Anchorage Legislative Informa­
tion Office at 1024 W. Sixth Ave. 
Current issues of concern and the 
various bills introduced in the leg­
islature will be the topics for dis­
cussion.

District 12-A includes Fairview, 
City View, Government Hill, Air- 
|x>rt Heights, Inlet View and down­
town proper.

jX)68. ________________ _

Hearing to review bill
The Senate Judiciary Com­

mittee, chaired by Sen. Bill Ray, 
will have a public hearing on a bill 
limited the use of judicial exclu­
sion al 11:30 a.m. Wednesday.

The bill would "limit applica­
tion of the exclusionary rule when 
a good faith search only results in 
technical violation of the constitu­
tional guarantee against unlawful 
search and seizure."

The public is encouraged to par­
ticipate at the Legislative Telecon­
ference Network, 1024 W. Sixth 
Ave.

For copies of the bill or more in 
formation, call 27S-3GG8.

diTcuss i s ^ T



Justices to take question o f  policemen's  good faith

On M ay 3. 1978. the B loom ingdale .  Illinois, police 
d epartm en t rece ived an a n o n y m o u s  handw rit ten  letter 
alleging that Susan  Gates and  her husband .  Lance, 
were planning to  travel to Florida in a few days lo 

m ake a drug buy. The letter described 
in some detail the G a teses '  travel 

Ians, sta ting  that they would be 
driv ing back with S I00.008. in 

d rug s  and  that they  already 
h a d  th a t  am o u n t  o f  d rugs  
s to red  in their  basem ent.

F o r  severa l d ay s ,  police 
, w o rk ed  practically round the 
j c lo c k ,  acco rd in g  to  prose- 
I e n t e r s ,  nnd  w e re  a b le  to  

verify  such infot n a t i o n  as 
llight num bers  and  a change 
o f  a d d re s s .  On May (i the 

po lice  got a search w an  tint for 
the G a te s e s ’ home and car. The 

next d a y ,  as the G ateses  drove 
up to their hom e, police executed  

the w arrant and  found several b u n ­
dles of m ar ijuana  in the trunk o f  their 

M e r c u ry  a n d  m ot e m a r i j u a n a ,  
w eapons ,  amm unition , d in g  paraphernalia  and several 
settles in the house . The G a te se s  were it ,dieted for 
unlawful possession  of can nab is  with intent to  deliver 
and unlit wlul possession  o f  a conn  oiled subs tance ,  
cocaine. Lance Gates was indicted  in addition lot pos­
session  o f  an un licensed  f irea rm . T heir  m otion  to 
quash  the warrant as based on inadequate  mulct King 
facts wtis granted  by Du Page C ounty  Circuit Court, 
and the Illinois Suprem e C ourt  affirmed.

Since l % l .  the  judicial d e te r ren t . lo  unconstitutional 
police in trusions has been a rule requiting exclusion at 
trial o f  o therw ise  relevant ev idence . The U .S Su- 
picnic  C ourt  has whittled aw ay at the exclusionary  
rule since then, and now the court appears  ready to 
mod'fy  it substantially to  allow- an exception  where 
police ac ted  on a reasonable  good faith belief that their 
conduct was legal Ihc case  chosen  In the court to 
consider  the viability of that rule is Illinois c. Gates 
t No SI-430).

When the case  w , f i r s t  a rgued  last year  before the 
U.S. Suprem e Court,  it w.is no tew orthy  because  it 
gav e the ju s tices  the eppot trinity to detet mine for tire 
first time when police may use an an onym ous tip to  
establish probable  c.-.ese for issuance of a search, war-
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r a n t .  P o l i c e  i n f o r m a n t s  u s u a l ly  a r e  
m erely co n f id en t ia l :  co u r t s  regard  an 
iinonym otts  tip as inherently  unreliable 
as a basis fo r  a p robab le  c au se  finding.

As the  c a s e  aw a i te d  d e c is io n ,  th a t  
is sue  alone cau sed  stirr ings in the p ress  
a n d  a l s o  a m o n g  c r i m i n a l  p r o c e d u r e  
a u t h o r i t i e s .  But w h e n  th e  S u p r e m e  
C o u r t  r e s to r e d  the G ates  c a se  to  its 
ca le nd ar  for rea rgum ent later this y ea r  
on the addit ional issue o f  the  good faith 
excep t ion ,  a  t r e m o r  went th rough both  
sides o f  th e  criminal bar. It was the first 
t im e  the cour t  had agreed to confron t the 
quest ion  square ly .

Fourth  A m en d m e n t ex per ts  agree that 
so m e  m ajor modification o f  the e x c lu ­
s ionary  rule is in the offing, but they d is ­
agree  about how  far the court will go 
with the good faith excep tion .  Som e say  
an y  good faith excep t ion  would be a s ig­
nificant eros ion  o f  the W arren  C o u r t ’s 
la n d m a rk  d e c i s io n  in M upp O h io . 
w hich applied  the exclus ionary  rule to 
the stales. " I 'm  personally  against any  
modification o f  the exclus ionary  rule b e ­
cau se ,  as a practical m atter ,  th e r e 's  not 
m u c h  left o f  it a n y w a y , "  sa id  V a le  
Kantisar, p ro fesso r  at Ihc U n ivers ity  o f  
Michigan Law School. But K am isa r  and  
o th e rs  c o n cu r  that because  police in the 
Gates case  took the trouble to get a w ar­
ran t ,  a goo d  faith excep tion  w ould  not 
le s s e n  th e  r u l e ' s  d e t e r r e n t  e f fec t  on  
police m isconduct in execu ting  w a r ra n t ­
less searches  and  seizures .  " I t  would be 
le s s  d i s tu r b i n g  to  m o d i fy  th e  e x c l u ­
s ionary  rule w here  the police did m ake  
th e  effort lo  gel a w a r r a n t . "  K am isa r  
said.

I he p io b lcm  w ith the Gates w arran t is 
that il might not satisfy the  tw o-prong  
lesi for judging1 Ihc ad equ acy  o f  an  in­
f o r m e r ' s  lip  in e s t a b l i s h in g  p ro b a b le  
cause: that there  lie facts show ing  both  
the in fo rm er 's  verac i ty  and the so u rce  o f  
his know ledge. Illinois recognized that 
inadeq ua cy  in asking the S u p rem e  C ourt  
last F ebruary  lo  consider  a reasonab le  
g o o d  f a i lh  e x c e p t i o n  " a s s u m i n g .  
aryaetitlo. that the information used  lo 
obtain  the search  w a r r a n t"  was insri 111- 
c ic n t .  T h e  c o u r t  d e n ie d  th e  m o t io n .  
I nier. in oral a rgum ents ,  several ju s t ic e s  
s e e m e d  to  in d ica te  llial the a f f id av i t  
" s h r i e k e d  with p ro b a b le  c a u s e , "  a c ­
cording to  Allan A ckerm an ,  a C hicago  
a t to rn ey  for the C a te s  couple .

N ev er th e le ss ,  the " w e a k e s t  l in k "  in

M oylan : A g o o d  (a i th  e x c e p t io n  in all 
c a s e s  w o u ld  b~- a " v e ry  m e s sy  th in g ."

the affidavit was the paucity  o f  in form a­
tion a b o u t  how the informer k n ew  the 
drugs w ere  in the h o m e — raising ser ious 
q ues t io n s  about the probable c a u se  for 
that s e a r c h ,  he said.

Summers': Put the fa u lt 
where it belongs —  

with the judge.

The high cou r t 's  change o f  mind in ag- 
tecing to  ad d iess  the good faith e x c e p ­
tion issue (three ju s t ic e s  d issen ted  from 
the o rd e r  granting rea igum enl)  has  p uz­
z led  m a n y  o b s e r v e r s .  Ju d g e  C h a r le s  
M oylan  Jr . o f  the Mars land C ourt  o f  
Special Appeals s u r m is e '  that the j u s ­
tices might find less than  probable  cause  
on the face  o f  the  affidavit, but that rea ­
sonable  good faith efforts  by the  police 
b tought the w arrant up to constitu tional 
s tand a rd s .

With the question squ.ce ly  hcfo ie  the 
c o u r t ,  th e  s ta te  a rg u es  that the  court

should " g e l  back to  basics”  by abolish­
ing the tw o-prong  test in an o ny m o u s  tip 
s i tu a t io ns ,  said Paul Biebel. first assist­
ant Il linois a t to rn e y  general. The test 
should  apply only to information from 
confidentia l police  informers,  he saic. 
With an o n y m o u s  tips, " tho rou gh  diligent 
police w ork  o ve r  a short period o f  lime”  
—  as  in the G ales  case — sh o u ld  be 
allowed to su p p o r t  any deficient p roba­
ble c a u se .  Biebel contended. And at any 
rate ,  the  great detail  of the tip and the 
ex ten t o f  police corroboration  cu red  any 
d efic iency  u nd er  the two-prong tes t,  he 
add ed .

T h e  ex c lu s ion a ry  rule loses its pur­
p o s e — deterring  illegal police conduct — 
w hen police did everyth ing they could to 
s a t i s fy  the F o u r th  A m e n d m e n t ,  said 
William .Summers, supervising attorney 
fo r  th e  I n t e r n a t io n a l  A sso c ia t io n -  o f  
Chiefs o f  Police. If the Gates affidavit 
failed the tw o-prong  test,  fault should.be 
p laced w ith the ju dg e  in issuing the war­
rant.  not with the police. S um m ers  said.

T h e  case cited for the reasonable  good 
faith excep tion  is .S. v. Williams (622 
F.2d 830). a 1980 decision in w hich the 
U .S .  C ourt  o f  A ppeals  for the Fifth Cir­
cuit no ted  tw o situations in w hich the 
excep tion  might apply. The first — if an 
off icer is m istaken  about the ex is tence of 
fa c ts  su f f ic ien t  lo  es tab l ish  p ro b ab le  
cau se  — might app ly  to the Gates  case. 
The o th e r  s i tuation  arises w hen an of­
ficer relies on a s ta tu te ,  warrant o r  prec­
ed e n t  tha t  is l a t e r  ruled inva l id .  The 
Williams holding has been followed in 
cer ta in  con tex ts  by the highest courts  of 
D elaw are .  Illinois. Kentucky. Louisiana 
and N e w  Y ork ,  according to  Norman 
Dai w ick. IA C P  executive d irector .

F o u r th  A m endm ent scholars have ex­
p r e s s e d  m a jo r  m isg iv in gs ,  h o w e v e r ,  
ab ou t  the practicalit ies of implementing;! 
good  faith ru le .  T he  excep tion  would 
cau se  Fourth  Amendment law to " o s ­
s i fy ,"  said Silas W asserstrom . associate 
p r o f e s s o r  at G e o rg e to w n  U n iv e rs i ty  
Law C e n te r .  Ju d g e s  would no  longer 
have  any  reason  to  decide if there was 
any illegal police conduct if a case coald 
be decided on the basis of a good faith 
belief, lie added ,

T h e  biggest p tob lem  concern ing  the 
good  faith excep t io n  is that the legal 
definit ion of p robable  cause —  a reason­
able belief— " b r e a k s  down and you get 
an am biguous  s tandard  like a 'reasonable

138 American liar  Association Jo u rn a l



C o o k e :  An a t t r a c t iv e  su p p ly  to  c o p e  
w ith  a m o n s t r o u s  d e m a n d .

Out of Mothballs
Why not use retired judges?

' ■>
As one ap p ro a c h  to  the huge backlog 

fac ing  N e w  Y o r k ' s  civil and criminal 
c o u r t s ,  a  co m m it tee  headed by  fo im er 
N ew  York C ity  M ay o r  John  L indsay  has 
p roposed  c rea t in g  the posts o f  judicial 
h earing  off icers  and  appoin t ing  retired 
judges to fill th em .

M ore than 90 percen t o f  the retired 
judges respond ing  to  a questionnaire  sent 
by the co m m it tee ,  set up by C hief  Judge 
L aw re n c e  C o o k e ,  said they were inter­
e s ted  in se rving the court sys tem  again.

T h e  hea l in g  off icers  w ould  perforin 
so m e  o f  the du t ie s  now handled by sitting 
ju d g e s  and  re fe re e s ,  including hearing 
c e r t a in  m a t te r s  in c ivil p ro c e e d in g s ,  
hearint: and repor ting  on pretria l motions 
in criminal c a ses  and  with the consen t of 
th e  part ies ,  hea r ing  minor criminal trials 
that d o n ' t  requ ire  a jury .

T h e  co m m it tee  said its p io po sa l 's  suc­
cess  would rest on " th e  willingness of 
the  sitt ing ju d g e s  t o . . . put judicial m us­
cle b e h in d "  the new officers and on law­
y ers '  use of them . The com m ittee  said 
only  m inor legislative changes would be 
nece ssa ry  to  en ac t  its p roposa l,  along 
with an app io p r ia t io n  that would pay the 
re t ired  judges S200 a day.

C o o k e  said th e  c o m m i t te e ' s  rep o r t  
" o f f e r s  an a t t ra c t iv e  and new item of  
supply to  cope  with the m ons trous  d e ­
m an d  being im posed  upon o u r  judicial 
sys tem  and its com , o n e n t s . "  He praised 
its m e m b ers ,  u r g m .  them to continue  
" u n t i l  the w hole  jo b  is d o n e .”

—Martha MiJJit !• ‘H
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Kamisar Is a "reasonable b e lie f enough?

not a pp ly  a good faith excep tion  to  all 
cases .  '-'It would he s e n  c.:Yicult to  ad­
m in is ter  since it would ins oNe going into 
the police officer 's  mind in every  c a s e . "  
which w ould  be " a  very  messy th ing "  
g iv e n  o v e r c r o w d e d  c o u r t  d o c k e t s .  
M o re o v e r .  Moylan said a b ro ad  good 
faith e xcep t ion  also " p u t s  a p rem ium  on 
police ig n o ra n c e ."  because  " th e  dum b  
cop  c o m e s  off having a c ted  in good faith 
and the good  cop co m e s  off  having acted 
in bad fa i th— he o f  all people should  have 
know n b e t t e r . "

T h u s .  M oy lan  a g r e e s  tha t b e c a u s e  
G ates involves a w arran t ,  adop tion  o f  a 
good faith  excep tion  in that case  would 
not gut the  ex c lus ionary  rule. T he  two- 
prong tes t for assessing  probable cause  
based  o n  an in fo rm ct 's  tip would still be 
good law ,  he said. But. he ad d ed ,  " w o  
w o n 't  police the ju d g es  with the e xc lu ­
s io n a ry  rule "  and  h e n c e fo r th  an  a f ­
fidavit tha t  fails the test might be re ­
deem ed  if the police had a reasonab le  
good faith  belief that there  was probable  
c a u s e .  U n d e r  th i s  ty p e  o f  t h e o r y .  
K am isa r  said the limited good faith ex ­
cep tion  w ould  apply  where police ob­
tained a warrant with only “ p laus ib le"  
p robab le  cau se ,  d id n ' t  falsify o r  m is rep ­
resent fac ts ,  and gav e  the investigation 
" a  fair and  honest s h o t . "  — Hill Winter

u n r e a s o n a b l e  b e l i e f . ' ”  sa id  W ill iam  
M er tens .  ass is tan t  p ro f e s s o ra l  the U n i­
versity  o f  O k laho m a  College o f  Law and 
au thor  o f  the  amicus brief  in Gates for 
the A m er ican  Bar A ssocia tion . " W h a t  
y ou 're  say ing  is the police had a rea so n ­
able be l ie f  to  act u n re a s o n a b ly ."  said 
Kamisar.

T h e  e f f e c t  o f  a " m o r e  s p o n g y  
s ta n d a rd "  fo r  p robable  cause . K am isa r  
said, is tha t  ju d g e s  will have more leew ay 
in issuing w arran ts .  A good faith e x c e p ­
tion will " c o n f ro n t  ju d g e s  w ith an im p os­
sib le  t a s k "  o f  d e te r m in in g  p r o b a b le  
cause , and " th e i r  natural tendency  will 
be to de fe r  to  the p o l i c e ."  said W avnc  
L aF a v e .  p ro fesso r  at the U nivers ity  of 
l l l in o fs  C o l l e g e  o f  L a w .  L a F a v e  
theorizes  th a t  the high court might w ant 
to a n n o u n c e  a good faith excep tion  rule 
before C o n gress  ac ts  on a Reagan a d ­
m in is t r a t io n  c r im in a l  ju s t i c e  bill th a t  
con ta ins  a  re a so nab le  good faith p ro ­
vision. (S. 2903 was left on the S ena te  
ca lendar  tit the end o f  the last session .)  
He said five ju s t ices  have leaned tow ard 
a good faith  excep t ion ,  including Jus tice  
Sandra Day O 'C o n n o r ,  who expressed  
reserva tions  about the exclusionary  rule 
during h e r  confirm ation  hearing  in S e p ­
tem ber 1981.

Judge M oylan pred ic ts  the colilt will
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Mr. Chairman, thank you for providing to the members of the 

Police Executive Research Forum this opportunity to express our views 

on the exclusionary rule and certain proposed alternatives to it. The 

Forum is an organization of police chief executives from the nation's 

larger jurisdictions. Our goal 1s to improve the delivery of police 

services by promoting and bringing about the further professionaliza­

tion of police executives and officers. We conduct research, engage in 

experimentation and provide a forum for debate on a wide range of 

criminal justice Issues. It. 1s our belief that, from these efforts, 

substantial Improvement in the quality of law enforcement services will 

result.

Recently, several alternatives to the exclusionary rule have 

been proposed in response to dissatisfaction with the effects of the 

exclusionary rule. We in local law enforcement confront the effects of 

the exclusionary rule continually; how the rule now operates in 

criminal proceedings disillusions us. Still, we do not think that the 

alternatives suggested by critics of the exclusionary rule offer the 

best means of remedying the 1 1 1 -effects of the rule, or of achieving 

the rule's primary objective: to deter unconstitutional police con­

duct.

What we would like to recommend is a substitute process, one 

that will not only serve the purposes of the rule but will also broadly 

influence the improvement of policing. We envision a process by which 

the responsibiility for deterring police violations of citizens' con­

stitutional rights is given to police administrators; they can carry
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such responsibility most effectively; the judiciary can deter police 

violations only indirectly. The change in focus of the judicial 

sanction, from individual officers to their departments, will 

provide to police agencies the necessary incentive to institute 

programs for effectively deterring constitutional violations by their 

officers; that is because, if such programs are not implemented, the 

exclusionary rule will continue to be applied. If police 

administrators show that they can carry this responsibility, that they 

can execute it diligently, then the need to apply the exclusionary rule 

in individual cases will disappear, constitutional rights will be 

protected, reliable and relevant evidence will be used 1 n trials, and 

the effectiveness of our criminal justice system will be enhanced.

Adopting our proposal to redirect responsibility for 

deterring police violations of constitutional rights from the judiciary 

to the police is .'isk free. In respect of those who believe that, to 

ensure true justice In criminal proceedings, the exclusionary rule must 

be eliminated or curtailed, our proposal provides satisfaction; it is 

limited only by the potential of police administrators to protect 

individuals' constitutional rights. Regarding those who believe that 

tho elimination or curtailment of the exclusionary rule means more 

police violations of individ'*aIs* constitutional rights, our proposal 

guarantees that the exclusionary rule will be applied whenever the 

judiciary determines that police departments are not ensuring that 

individuals' constitutional rights will not be violated. Our proposal
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guarantees that both agendas in the exclusionary rule debate will be 

accomplished. Each of the other proposed alternatives to the 

exclusionary rule forces an e1ther-or choice: you are either for the 

exclusionary rule, or you are against it. Our proposal is better than 

the other alternatives, not only because it supports, at once, the 

interests expressed in both of these positions, but also because it 

more realistically provides for achievement of the judiciary's 

objectives in applying the exclusionary rule.

The exclusionary rule was first enunciated in the 1914 Supreme 

Court decision, Weeks v. United States, 232 U.S. 383 (1914). The rule 

was devised as a remedy for violations of citizens' constitutional 

rights secured by the Fourth Amendment.

»

Initially, the Court held that this remedy applied only in 

federal prosecutions. Wolf v. Colorado, 338 U.S. 25 (1949). The Court 

left the states free to experiment with alternative sanctions for 

constitutional violations by law enforcement officers. Unfortunately, 

state and local officials, including those in law enforcement, did not 

heed the Court's warnings and failed to develop remedies that would 

secure compliance with the Fourth Amendment's provisions. The conse­

quence of their inaction was the Supreme Court's 1961 decision in Mapp

O b je c t i v e s  o f  the  E x c lu s io na ry  Rule and 
Problems Re la ted  to I t s  A p p l i c a t i o n



v. Ohio, 367 U.S. 643 (1961), to extend the exclusionary-rule remedy to 

state courts.

The Ru le 's  O b j e c t i v e s

The essence of the exclusionary rule Is that evidence 

obtained in violation of Fourth Amendment requirements cannot be used 

against defendants 1n criminal proceedings. In Weeks and subsequent 

opinions, the Supreme Court offered a number of rationales for applying 

the rule, the major ones being, first, to maintain judicial integrity 

by removing the judiciary from the taint of partnership in unlawful 

behavior of law enforcement officers and, second, to deter future 

violations by prohibiting law enforcement officers from profiting by 

their lawless behavior. See, Weeks at 392 and Mapp at 648, 652, and 

659-60.

Throughout the history of the exclusionary rule, the Court 

extended the rule's application beyond Fourth Amendment search and 

seizure violations to violations of the Fifth Amendment [United States 

v_. Ade, 388 U.S. 218 (1967)J, the Sixth Amendment (.Miranda v. Arizona, 

384 U.S. 436 (1966)J and the Fourteenth Amendment L lrvine v.

California, 347 U.S. 128 (1954)]. While the sanction was being extend­

ed, however, the judicial integrity argument lost its force as an 

independent justification. Today, the deterrence rationale is the 

predominant consideration in courts’ decisions regarding suppression 

motions; judicial integrity is a consideration that is secondary to



•  -s.
courts' assessments of whether or not the sanction will deter future 

violations. See, Stone v. Powell, 428 U.S. 465, 486 (1976); United 

S tates v. Calandra, 414 U.S. 338, 348 (1974); United States v. Janis, 

428 U.S. 423, 458-59 n.35 (1976); Dunaway v. New York, 442 U.S. 200,

218 (1979).

We believe that the deterrence rationale no longer provides a 

reasonable justification for the rule as the rule is currently applied. 

Though deterrence of unconstitutional police conduct is a goal we all 

seek to achieve, the exclusionary rule, by itself, does not constitute 

an appropriate means of achieving this goal.

By our criticism we are not suggesting that the rule has 

failed to assist in improving our system of justice. Two major bene­

fits of the rule's application can be identified. The first benefit is 

that the rule has provided to defendants an incentive to challenge the 

propriety of conduct of law enforcement personnel; this has led to the 

judiciary's focusing on the requirements of constitutional behavior as 

these affect police. The second benefit is constituted by the 

indirect, long-range effects that these judicial rulings have had on 

police behavior; the educational aspect of decisions that have identi­

fied certain actions as improper have led police administrators to 

pay more particular attention to the requirements for constitutional 

procedure and, as a consequence, training of police officers has 

improved. Whether or not these two major benefits could have been 

realized without the rule, or under a different sanction, will never be
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known. Notwithstand ing the b en e f i t s ,  the current l e v e l  of 

d i s s a t i s f a c t i o n  w ith  the ru le  and the problems i t  presents requ ire us 

to heed now the Court's warnings and f in d  new ways to serve the purpose 

o f  the r u le .

Ascer ta in ing  a means of measuring the deterrent e f fe c t  of the 

r u l e  as the r u le  i s  c u r ren t ly  app l ied  has proven e lu s i v e ;  th is  

cond i t io n  has i n t e n s i f i e d  debate about the po in t  at which a balance, i f  

any, can be struck between the bene f i ts  of the deterrent e f f e c t  and the 

costs to the c r im ina l  j u s t i c e  system and soc ie ty .  See Oaks, Studying 

the Exc lus ionary Rule in  Search and Se izu re , 27 Un ivers i ty  of Chicago 

Law Review 665 (1970); Sp io t to ,  Search and Seizure: An Empir ica l Study 

o f  the Exc lus ionary Ru le and I t s  A l t e r n a t i v e s , 2 Journal o f Legal 

Studies 243 (1973), Canon, I s  the Exc lus ionary Rule F a i l i n g  Health?

Some New Data and a Plea Against a Prec ip i tous  Conc lus ion , 62 Kentucky 

Law jo u rn a l  681 (1974); Comptro l ler General of the United States,

Impact of the Exc lus ionary Rule in  Federal C r im ina l Prosecut ion, Report 

Number GGP-79-45 (19 Apr i l  1979). Instead of fu r ther debating such 

issues , we want here to share our expert ise  as law enforcement 

adm in is trators 1n the process of deve lop ing a su i ta b le  a l t e rna t i v e  to 

the r u l e .  Abo l ish ing  the ru le  w ithout s ubs t i t u t in g  an e f f e c t i v e  

mechanism for i t  amounts to a mere experiment, one in which we are not 

w i l l i n g  to engage. I t  is  c l e a r ,  however, that something must be done; 

the courts cannot do i t  themselves. We b e l i e v e  i t  is incumbent upon



the law enforcement community to work w ith  the j u d i c i a r y  and the l e g i s ­

la tu res  to devise a s u i t a b le  a l t e r n a t i v e .

Disadvantages of the Rule

Apart from doubts about whether or not the ru has achieved 

i t s  o b je c t i v e  of deterrence , use of the ru le  has led  to several prob­

lems, some of which are more burdensome than those tha t  the ru le was 

o r i g i n a l l y  intended to remedy. From the many problems discussed by 

commentators, we have deducted seven major arguments.

In a f i r s t  l i n e  of argument i t  i s  posited that the exc lus ion ­

ary r u le  in t e r f e r e s  w ith j u s t i c e  by d is t o r t i n g  t ru th .  R e l i a b le ,  

re le van t  ev idence that would be admitted i f  obta ined l e g a l l y  is 

excluded from the fac t- f ind ing process when obta ined in  v i o l a t i o n  of 

co n s t i t u t i o n a l  commands.

A second l i n e  o f argument stresses that end less ly  l i t i g a t i n g  

the v a l i d i t y  of searches, se izures and other law enforcement procedures 

causes delays in the t r i a l  process and d iver ts  a t ten t ion  from questions 

of g u i l t  and Innocence; focus s h i f t s  from a l leged wrongdoings of 

defendants to a l l e g a t io n s  about p o l i c e ,  v i t i a t i n g  attempts to provide 

sw i f t  and ce r ta in  punishment for cr im ina l  a c t i v i t y .

A t h i r d  content ion is  grounded in the fo l low ing  perception: 

respect tha t law enforcement personnel and c i t i z e n s  have for the law 

and our c r im ina l  j u s t i c e  system is  destroyed by the ru le .  Instead of

■ n B B a n a
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operat ing as a de terren t ,  the r u le  encourages some po l i c e  o f f i c e r s  to 

tw is t  facts and stretch the t ru th  about searches; there i s  the 

specvac le ,  too, of the g u i l t y  going free because of techn ica l  

e r ro rs .

A fourth l i n e  of argument is  based on assert ions that the 

r u l e  protects only those who face cr im ina l  prosecut ion , and that the 

r u le  cannot deter v io l a t i o n s  of c o n s t i t u t i o n a l l y  guaranteed r igh ts  when 

the p o l i c e  have e i t h e r  no i n t e r e s t  in  prosecut ing or are w i l l i n g  to 

forego successful prosecut ion in  the i n te re s t  of pursuing other 

goal s.

In  a f i f t h  l i n e  o f argument i t  i s  charged that the ru le  f a i l s  

to d is c r im ina te  degrees o f misconduct by p o l i c e  o f f i c e r s  and degrees of 

harm done to v ic t ims of such conduct; regarding punishments, no r a t i o ­

nal d i s t i n c t i o n s  are made between minor offenses and ser ious crimes or 

between honest mistakes and d e l ib e ra te ,  f lagrant v io l a t i o n s .

A s ix th argument is  that the ru le discourages in te rna l  rule- 

making and inm’b i t s  d i s c i p l i n i n g  of errant p o l i c e  o f f i c e r s  because 

there i s  fear that the very fac t  of punishments' being administered 

because of ru le  v io l a t i o n s  can i t s e l f  be used as evidence to bo ls te r  

defendants' cases for suppressing evidence obtained by i l l e g a l  

methods.

In a seventh l i n e  of argument i t  i s  submitted that the exc lu ­

s ionary ru le  adds to the confus ion about Fourth Amendment standards for
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reasonable searches and se izures .  T r ia l  court judges often tortuous ly 

construe the d e f i n i t i o n s  of the Fourth Amendment so they can f ind  that 

searches and seizures were reasonable and avoid the harsh requirement 

o f exc lud ing ev idence . This gives r is e  to minute and often b izarre 

gradations i n  lega l  and i l l e g a l  conduct, e l im in a t i n g  in cen t ives  to im­

prove p o l i c e  procedures: in cen t iv es  that could be provided by po in t ing

out errors and p ena l i z i n g  o f f i c e r s .

The Forum's A lternat ive to the 
Exclusionary Rule

I f  an a l t e r n a t i v e  to the exc lus ionary r u l e  is  to be acceptab le , 

i t  must meet two ob je c t i v e s .  F i r s t ,  i t  must operate as a deterrent to 

p o l i c e  misbehav ior by prov id ing a c le a r  and understandable guide to 

proper conduct under the Cons t i tu t io n  and by fur ther  prov id ing incen­

t ive .  to take immediate d i s c i p l i n a r y  act ions in  response to v io l a t i o n s .  

Second, i t  must remove those obstacles created by the exc lus ionary 

r u l e ,  which obstac les now prevent the g u i l t y  from being conv ic ted , so 

that ev idence of g u i l t  can be used in  t r i a l s .

Though deterrence of uncons t i tu t iona l  p o l i c e  conduct is  the 

main r a t io n a le  for the exc lus ionary r u l e ,  the e f fect iveness of the 

r u l e ,  as i t  cu r ren t ly  operates, in ach iev ing the goal of deterrence 

i s  in  ser ious quest ion . The apparent lack of deterrence resu l ts ,  in 

p l a i n  terms, from a lack of communication: the courts ,  in  t h e i r

r u l in g s  on motions to suppress, f a i l  to communicate to po l i c e



departments the s p e c i f i c  requirements of the Fourth Amendment, and the 

p o l i c e  f a i l  to educate the courts to the r e a l i t i e s  of law enforcement 

pract ice:; .  Much of t h i s  owes to the fa c t  that the exc lus ionary r u le  

sanct ion i s  d irec ted aga inst i n d i v i d u a l  o f f i c e r s .

E f f e c t i v e  communication between the courts and the p o l i c e  1f, 

v i t a l  to making most product ive our e f fo r t s  to preserve c o n s t i t u t io n a l  

r i g h t s .  A b o l i t i o n  o f the r u l e ,  or a good f a i t h  except ion to i t ,  w i l l  

not so lve the problem of poor communication. A process must be devised 

to ensure that p o l i c e  awareness of c o n s t i t u t io n a l  r e s t r i c t i o n s  and of 

the necess ity of operat ing w i t h in  those r e s t r i c t i o n s  i s  increased. We 

b e l i e v e  tha t  d i r e c t i n g  the j u d i c i a l  sanct ion of exc lus ion away from 

i n d i v i d u a l  p o l i c e  o f f i c e r s  to p o l i c e  adm in is trators w i l l  accompl ish 

that o b je c t i v e .

As law enforcement execu t ives ,  we know best how to deter our 

o f f i c e r s  from improper conduct. In areas of o f f i c e r  misconduct other 

than c o n s t i t u t i o n a l  v i o l a t i o n s—one such area being the unauthorized 

use o f deadly force—exper ience t e l l s  us that improper behav ior can be 

curbed by pu t t ing  to use three too ls  in  combination: rule-making, 

t r a i n i n g ,  and d i s c i p l i n e .  For example: in  h is  study of shootings by 

o f f i c e r s  from the New York C i t y  Po l i c e  Department, Professor James Fyfe 

found that s i g n i f i c a n t  reductions in  the amount of p o l i c e  use of deadly 

force were assoc iated with bhe combined implementation of c le a r  ru les 

which guide o f f i c e r s  in  the use of force and of procedures to s t r i c t l y  

enforce the ru le s .  [See, Fyfe , Adm in is t ra t ive  In te rven t ions  on Po l i c e
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Shooting D is c re t io n :  An Emp ir ica l  Examinat ion , 7 Journal of Cr im ina l 

J u s t i c e ,  309 (1979).J Cur ren t ly ,  however, some po l i c e  admin istrators 

f a i l  to develop prec ise ru les  regarding Fourth Amendment procedures and 

f a i l  to d i s c i p l i n e  o f f i c e r s  for c o n s t i t u t io n a l  v io l a t io n s  because they 

fear that such act ions w i l l  be used aga inst them in  suppression 

hear ings: the exc lus ionary ru le  as i t  i s  cu rren t ly  app l ied creates for

p o l i c e  adm in is trators a d i s i n c e n t i v e  to accept r e s p o n s ib i l i t y  for 

de te r r ing  c o n s t i t u t i o n a l  v i o l a t i o n s .

What is  needed is  a process that e l im ina tes  d i s in c e n t i v e  and, 

s imu ltaneous ly ,  provides to p o l i c e  admin istrators in cen t iv e  to accept 

r e s p o n s i b i l i t y  for de terr ing misconduct regarding Fourth Amendment pro- 

cedures.

The process by which we propose to meet these needs, 

e s p e c ia l l y  the need to provide i n c e n t i v e ,  i s  one in  which a pp l i c a t io n  

o f the exc lus ionary ru le  would be dependent upon the performance of 

p o l i c e  departments themselves. The concept is  tha t the exc lus ionary 

r u l e  would not be app l ied i f  the p o l i c e  department in question had 

taken se r ious ly  i t s  r e s p o n s i b i l i t y  to adhere to Fourth Amendment 

procedures. Departments could demonstrate proof of such good f a i t h  by 

meeting the fo l low ing  three requirements:

1. Pub l is h ing  departmental ru les and regu lat ions that 
guide p o l i c e  on proper co ns t i t u t io na l  procedures;

2. I n s t i t u t i n g  e f f e c t i v e  programs to t r a in  o f f i c e r s  
according to these ru les  and regu la t ions ; and
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3. Ma in ta in ing  a h is to ry  of d i s c ip l i n a r y  act ions taken 
aga inst o f f i c e r s ,  i t  having been demonstrated tha t  
the o f f i c e r s  had comnitted v io l a t io n s  of departmental 
r u l e s .

The procedure by which t h i s  a l t e r n a t i v e  would be implemented 

i s  as fo l lows:

1. The judge would ru le  on whether o<' not the 
o f f i c e r  had committed a cons t i t u t io na l  v i o l a t i o n .

2. I f  the judge ru le s ,  yes , the prosecutor cou ld then
undertake to have the ev idence admitted accord ing 
the fo l low in g  procedure: the prosecutor would ask
the judge to review the p o l i c e  department's regu la t ions ,  
t r a in i n g  programs and d i s c i p l i n a r y  h is to ry .

3. The prosecutor would have the burden of proving tha t  
the p o l i c e  met the three requirements (mentioned 
above) in a manner s u f f i c i e n t  to ensure—

— tha t the f a i l u r e  to provide a ru le  was reasonable , 
and that regu la t ions  spec i f y ing ,  and t r a in i n g  i n ,  
the proper methods for proceeding in  the par­
t i c u l a r  circumstances under review would be 
immediately forthcoming; or

— tha t ,  i f  the department already had a r u le  cover ing 
the c ircumstance, the o f f i c e r  would be d i s c i p l i n e d  
for v i o l a t i n g  the ru le  unless the o f f i c e r  was' 
a c t ing  reasonably and in  good fa i t h ;  or

— that* I f  the departmental ru le  was found to be 
u n c o n s t i t u t i o n a l ,  i t  was promulgated in  good 
f a i t h ,  appeared reasonable before i t  was 
app l ied  to the p a r t i c u l a r  facts under review, 
and would be re issued in  proper form.

Should the prosecutor f a i l  In an attempt to prove that the 

department met the above cond i t io n s ,  the judge would exc lude the
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ev idence . LSee, Kaplan, The L im i ts  of the Exc lus ionary R u le , 26
—fc ? £ t

Standartf Law Review, 1027, 1050-52 (1974) for a s im i l a r  proposal.J

We be l i e v e  that rule-making, t r a in i n g  and d i s c i p l i n e  co ns t i ­

tu te the most appropr iate means for de ter r ing  Fourth Amendment v i o l a ­

t i o n s ,  and that the emphasis we p lace on such means is  wel l founded.

To j u s t i f y  to you our r e l i a n c e ,  I would l i k e  to spend a few moments 

d iscuss ing  the e f fec t iveness  o f each of these three components.

Rules and Regulations

The exc lus ionary r u l e ,  inso far  as i t  was j u s t i f i e d  as a 

de terren t to p o l i c e  misconduct, was designed to ensure p o l i c e  confor ­

mance with co n s t i t u t io n a l  requirements. In some agencies, however, the 

o f f i c e r  ra re ly  learns of or understands the reasons for the exc lus ion 

o f ev idence , so the sanction f a i l s  in such instances to f u l f i l l  i t s  

o b j e c t i v e .  I t  can even be sa id that the ru le  has i n h i b i t e d  p ro f fe r ing0
of e f f e c t i v e  guidance to p o l i c e  o f f i c e r s :  j u d i c i a l  r e l i a n ce  on and

b e l i e f  i n  the e f f ic a cy  of the ru le  have led  to the development of 

i n t r i c a t e ,  l i t t l e  understood ru les of co ns t i t u t io na l  procedure and, 

regarding r e s p o n s ib i l i t y  for o f f i c e r  d i r e c t i o n ,  have d iver ted a t ten t ion  

from p o l i c e  management to the j u d i c i a r y ,  though the j u d i c i a r y  does not 

have a c l e a r  understanding of the d a i l y  operat ions of p o l i c e  

agenc ies .
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Adm in is t ra t i v e  rule-making, from which would f low p o l i c i e s ,  

procedures, and ru les  and regu la t ions for s truc tur ing  and c o n t r o l l i n g

p o l i c e  conduct, has been advocated by numerous prest ig ious

organ iza t ions and prominent spokespersons, some of which in c lude  the 

fo l low ing :  the American Bar Assoc iat ion [ABA Pro jec t on Standards for 

Cr im ina l J u s t i c e ,  Standards Re la t ing  to the Urban Po l i c e  Funct ion §6.2 

(1976)J; The Nat iona l Advisory Conmisslon on Cr im ina l Jus t ice  Standards 

and Goals LReport of the Task Force on P o l i c e ,  §1.3, Commentary 

(1973)]; The Nat iona l Advisory Cornnission on C i v i l  Disorders [Report, 

310-11, 314 (1968'J; C h ie f  Jus t ic e  Warren Burger [Who W i l l  Watch the 

Watchmen, 14 American Un iv e rs i ty  Law Review 1 (1976)]; Kenneth Culp 

Davis LD isc re t iona ry  Justice-A Pre l im inary Inqu iry  (1971); Frank 

Remington, Herman Go ldste in  [P o l i c i n g  In a Free Soc iety (1977)]; and 

Anthony Amsterdam [Perspect ives on the Fourth Amendment, 58 Minnesota 

Law Review 349 (1974)]. In add i t io n ,  the courts have frequent ly  sug­

gested the need for such r u le s .  See, e . g . ,  Delaware v. Prouse, 440

U.S. 648 (1979); Brown v . Texas, 443 U.S. 47 (1979); Dunaway v. New 

York, 442 U.S. 200 (1979); and South Dakota v. Opperman, 428 U.S. 364 

(1976). Some p o l i c e  departments have attempted to develop and imple­

ment such r u le s ,  among which departments are the fo l low ing : Boston,

Massachusetts; Madison, Wisconsin; and Washington, D.C. The rules 

prov ide c l e a r ,  a f f i rm a t i v e  guidance to o f f i c e r s  as to how they may 

proceed in  a wide va r ie ty  of complex s i t ua t io ns ;  such ru les contrast 

court dec is ions that r e s t r i c t  d iscuss ions to what an o f f i c e r  cannot do 

and are rendered in  a manner not usua l ly  understood by po l i c e
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o f f i c e r s .  These ru les  address such procedures as execution of search 

warrants, searches in c id e n t  to arrest ,  motor v e h i c l e  searches, stop and 

f r i s k ,  and eyewitness I d e n t i f i c a t i o n .

The incorporat ion of adm in is t ra t ive  rule-making In to  our 

a l t e r n a t i v e  procedure provides several advantages over the exc lus ionary 

r u l e ,  given the ru le ' s  current a pp l i c a t io n .  Courts would f i r s t  focus 

on the procedures requ ired by the ru les  and, second, on the past con­

duct of i n d i v id u a l  o f f i c e r s .  This would red i r e c t  jud ic ia l ly- imposed 

r e s p o n s ib i l i t y  for c o n s t i t u t i o n a l  v io l a t i o n s  from o f f i c e r s  to p o l i c e  

adm in is tra tors .  Po l i c e  o f f i c e r s ,  as with employees of any 

o rgan iza t ion ,  are more l i k e l y  to adhere to ru les es tab l ished by t h e i r  

agencies than to ru les  imposed from without by the courts . Developing 

c l e a r ,  prec ise d i r e c t i v e s  that are free of the lega l terminology 

conta ined in many court op in ions and that are w r i t ten  in  language 

more e a s i ly  understood by p o l i c e  o f f i c e r s  could make the ru les  eas ie r  

to understand and more l i k e l y  to be fo l lowed.

Adm in is t ra t i ve  rule-making would exert a broader in f lu en ce  on 

p o l i c e  operations than the exc lus ionary ru le ;  i t s  use w i th in  c o n s t i t u ­

t i o n a l  res t ra in ts  would he lp in  an array of law enforcement operat ions 

because p o l i c e  expert ise would be u t i l i z e d  systemat ica l ly  and c o n t in ­

uous ly .  Juages, who lack law enforcement exper t ise ,  promulgate rules 

through an adversary process whose so le focus is  on p a r t i c u la r  facts 

unique to in d i v id u a l  cases. By contrast ,  p o l i c e  adm in is tra tors ,  who 

understand the r e a l i t i e s  of p o l i c e  behav ior , are able to f u l l y  grasp
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the im p l i c a t i o n s  of promulgated ru les for a l l  law enforcement needs.

I n  deve lop ing ru le s ,  admin istrators would be able to u t i l i z e  procedures 

best su i ted to the r e a l i t i e s  of law enforcement, wh i le  remaining w i th in  

the conf ines of c o n s t i t u t i o n a l  requirements. In add i t io n ,  because many 

p o l i c e  a c t i v i t i e s  are cu r ren t ly  unregulated by the courts , i . e . ,  

a c t i v i t i e s  not d i rec ted  toward gather ing evidence or lead ing toward 

prosecut ion ,  rule-making can lead to f u l l  d e f i n i t i o n s  o f r igh ts  of 

c r im in a l  suspects and other persons coming 1n contact with p o l i c e .  

F i n a l l y ,  the v i s i b i l i t y  of the rule-making process wou’ d compel p o l i c e  

adm in is trators to make conscious assessments of law enforcement prac­

t i c e s  Insofar as the prac t ices re la te  to co ns t i t u t io na l  and other lega l 

requirements and would make admin istrators more accountable for de­

c i s i o n s  that should be based on such assessments.

The development of adm in is t ra t ive  ru les regarding po l i c e  pro­

cedure would have tremendous Impact in  he lp ing to contro l p o l i c e  mis­

conduct and in  preserv ing co n s t i t u t io n a l  va lues . Departmental rules 

governing a c t i v i t i e s  of o f f i c e r s  would be applauded by street o f f i c e r s ;  

the ru les  would free o f f i c e r s  from the vague and clouded language of 

court op in ions ; o f f i c e r s  could look to p o l i c e  gu ide l in es  that set 

s p e c i f i c  bounds of conduct. The courts could f ind  e i t h e r  that o f f i c e r s  

were in  v i o l a t i o n  of t h e i r  departments' procedures or, in some 

Instances , tha t the procedures at issue were uncons t i tu t io na l ,  

the rea f te r  requesting that departments rev ics  such procedures so that 

they meet c o n s t i t u t i o n a l  requirements.
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Po l i c e  T ra in ing

Development o f ex tens ive ru les gu id ing c o n s t i t u t i o n a l  

behav ior w i l l  have l i t t l e  va lue i f  o f f i c e r s  are not appr ised of them. 

P ub l i c a t io n  of the r u l e s ,  though an important f i r s t  step in communica­

t i o n ,  i s  not s u f f i c i e n t .  O f f ic e rs  must be taught how, and the c i rcum­

stances under which , they may invoke p o l i c e  procedures. T ra in ing  pro­

grams should be devised in  such a manner that o f f i c e r s  acquire not only 

the substant ive informat ion conta ined in  departmental ru les but also 

i n s ig h t  in to  ways i n  which they may, w i t h in  c o n s t i t u t io n a l  l im i t s ,  pro­

ceed w ith  t h e i r  tasks. The need for t r a in i n g  i s  not l im i t e d  only to 

p o l i c e  r e c r u i t s .  Cont inua l r e v is io n  of r egu la t io ns ,  r e f l e c t i n g  r e f i n e ­

ments in co n s t i t u t i o n a l  requirements, w i l l  necess ita te that po l i c e  

o f f i c i a l s  develop in-serv ice programs to re-tra in t h e i r  o f f i c e r s  in 

accordance w ith changes that are made. F i n a l l y ,  remedial t r a in i n g  pro­

grams should be designed to re in fo rce  proper procedures for those 

o f f i c e r s  who have v io la t e d  ru les in  the past.

S t r i c t  P o l i c e  D i s c i p l i n e

Deterr ing  uncons t i tu t io na l  v io l a t i o n s  iequ1res that o f f i c e r s  

be made aware that i l l e g a l  behav ior w i l l  not be to le ra ted ; to make th is  

known, an e f f e c t i v e  system o f d i s c i p l i n e  must be i n s t i t u t e d .  Though 

prec ise ru les  and regu la t ions  are essen t ia l  to d e f i n in g  kinds of be­

hav ior that w i l l  be sub jec t  to d i s c i p l i n e ,  ru les alone are i n s u f f i ­

c i e n t .  I f  ru les  are not proper ly enforced, t h e i r  o b je c t i v e  to conform



p o l i c e  behav ior to the prov is ions of the Cons t i tu t io n  w i l l  not be 

achieved. A comprehensive system of in te rna l  p o l i c e  d i s c i p l i n e ,  admin­

is t e red  f a i r l y  and e f f e c t i v e l y ,  w i l l  promote observance of the 

r u le s .

Regarding deterrence, pun ish ing o f f i c e r s  for improper conduct 

has several advantages over the current exc lus ionary r u le  sanct ion . 

F i r s t ,  because of the r e l a t i v e  immediacy and personal nature of d i s ­

c i p l i n a r y  ac t ions ,  o f f i c e r s  would genera l ly  be aware that t h e i r  conduct 

was in  v i o l a t i o n  o f co ns t i t u t io na l  requirements; given how the exc lu ­

s ionary ru le  i s  app l ied today (and depending on the agency), o f f i c e r s  

might not learn of or understand a court 's  r a t io na le  for exc lud ing 

evidence;; i n  any event , they would not be affected persona l ly .  Second, 

the p u b l i c a t i o n  of c l e a r l y  defined ru le s ,  of pena l t ie s  for v i o l a t i n g  

them, and of the ram if ic a t ion  of the d i s c i p l i n a r y  process would make i t  

c l e a r  to the e n t i r e  po l i c e  force , as we l l  as to the community, that 

c e r ta in  behav ior w i l l  not be to le ra ted .  Th ird ,  p o l i c e  o f f i c e r  avers ion 

to d i s c i p l i n a r y  act ion would cause o ff i cer? to conduct themselves 

accord ing to proper procedures. Fourth, a system of d i s c i p l i n e  cou ld 

introduce the concept of gradations o f improper behav ior . The exc lu ­

s ionary ru le  operates uniformly and imposes an i n f l e x i b l e  penalty for 

a l l  v i o l a t i o n s ,  minor or major. An e f f e c t i v e  d i s c i p l i n a r y  system could 

apply a va r ie ty  of pena l t ies  t a i l o r e d  according to the seriousness of 

misconduct.  F i n a l l y ,  sanct ions that r e s u l t  from enforcement of ru les

•  •
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and regu la t ions  cou ld be app l ied  w ith much greater frequency than the 

exc lus ionary ru le  sanct ion; on ly a small percentage of in ve s t ig a t io n s ,  

searches, arrests and In ter roga t ions  now reach the t r i a l  stage.

Why the A lte rnat ive  Process Proposed by the Forum 
Is  the Most E f fec t ive  Method to Oeter 

Fourth Amendment V io lat ions

T.he a l t e r n a t i v e  the Forum proposes i s  a complete package that 

must be viewed as a whole: the components are interweaved; each one

complements the others; implementation of one component alone w i l l  pro­

v id e  ne i th e r  an adequate subs t i tu te  for the exc lus ionary ru le  nor re­

l i e f  from the problems cu r ren t ly  surrounding the ru le ' s  use.

The key to the Forum's a l t e r n a t i v e  is  p lac ing  with po l i c e  

admin is trators r e s p o n s i b i l i t y  for ensur ing p o l i c e  o f f i c e r  compliance 

with, c o n s t i t u t i o n a l  requirements. In te rna l  regu la t ion  is  the most 

e f f e c t i v e  means by which p o l i c e  misconduct can be deterred. Po l ice  

managers, as opposed to persons outs ide the agency, have greater under­

stand ing of p o l i c e  o f f i c e r  behav ior and of the cu l tu re  of the law en­

forcement community and are, therefore ,  more e f f e c t i v e  in causing o f f i ­

cers to understand and comply w ith co ns t i t u t io na l  procedures.

I f  p o l i c e  departments r e a l i z e  that t h e i r  e f fo r ts  are to be 

rewarded by the admission during t r i a l s  of evidence that might pre­

v io u s ly  have been exc luded, they w i l l  be strongly motivated to formu­

l a t e  ru les and to i n s t i t u t e  t r a in i n g  and d i s c i p l i n e .  Departments that
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develop ru les  and regu la t ions  1n compl iance with the Cons t i tu t io n  w i l l  

not be restra ined by the s t r a i t j a c k e t  of suppression motions. An ob­

j e c t i v e  te s t  for determin ing whether or not departments have developed 

in te r n a l  regu latory mechanisms to deter p o l i c e  v i o l a t i o n s  w i l l  be 

app l ied  by the courts .  Judges w i l l  s imply look to departments' good 

f a i t h  e f fo r ts  to es tab l i s h  e f f e c t i v e  ru les and to i n s t i t u t e  t r a in i n g  

and d i s c i p l i n a r y  systems, a l low ing  ev idence in to  courtrooms i f  depart­

ments pass the o b je c t i v e  t e s t .  In  e f f e c t ,  the court w i l l  be turn ing 

over to p o l i c e  departments the r e s p o n s ib i l i t y  for d i s c i p l i n i n g  p o l i c e  

o f f i c e r  misconduct, w h i l e  ho ld ing  departments respons ib le for t h e i r  

p o l i c i e s  on co n s t i t u t i o n a l  r i g h t s .

The procedure for determin ing whether or not the exc lus ionary 

r u le  would be app l ied in an in d i v i d u a l  case invo lves  the fo l low ing  

steps:

1. I f  a department has a ru le  governing the p rac t ice  
under court s c ru t in y ,  which ru le  is  found to be cons t l tu  
t i o n a l ,  and i f  an o f f i c e r  complied w ith the ru le ,  the 
evidence obta ined as a r esu l t  of the procedure would be 
admitted i n  the case.

2. I f  an o f f i c e r  f a i l s  to comply with a department's 
c o n s t i t u t i o n a l  r u l e ,  and i f  the department has a 
h is to ry  o f d i s c i p l i n i n g  i t s  o f f i c e r s  for v i o l a t i o n s ,  
the ev idence would l ik ew ise  be admitted. Under such 
c ircumstances, the o f f i c e r  would be d i s c i p l i n e d  
d i r e c t l y  by the department rather than i n d i r e c t l y  by 
the court .

3. I f  a ru le  1s found to be un co n s t i t u t i o n a l ,  the court 
would look at whether or not the ru le  was promulgated 
1n good f a i t h  and in  the reasonable b e l i e f  that i t  
compl led w ith co n s t i t u t i o n a l  requirements. Further­
more, i f  a department has a h is tory  c f  t r a in in g  and
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d i s c i p l i n i n g  i t s  o f f i c e r s  for v i o l a t i o n s ,  that department 
would merely be requ ired to re-promulgate i t s  ru le  
according to proper procedures, deterr ing future v io la t io n s  
w h i l e  prov id ing the b en e f i t  of use of the evidence in  the 
immediate t r i a l .  I f  a department f a i l e d  to meet these 
t e s t s ,  the evidence would be excluded from the t r i a l .

To prov ide an example of how t h i s  process would operate in  an

actual case, I w i l l  use the facts o f the case United States v. Adams, 

521 F.2d 41 (1st C i r ,  1980). In tha t case, FBI agents had informat ion 

regarding the p o s s i b i l i t y  tha t  an escaped murderer was l i v i n g  in the 

nouse of a former ce l lmate .  Th is informat ion was corroborated on a 

Wednesday by a soc ia l  worker who had v i s i t e d  the res idence. On Thurs­

day at 8:30 a.m. the agents again questioned the soc ia l  worker to see

 i f- th e  escaped conv i c t  was s t i l l  there and found out she was. At 9:50

a .m . ,  seven FBI agents went to the house and, a f te r  searching the prem­

is e s ,  arrested the f u g i t i v e  w ithout having obtained e i t h e r  an arrest or 

a search warrant.

In  the t r i a l  of the former ce l lmate for harboring a f u g i t i v e ,  

the court exc luded the evidence tha t  the f u g i t i v e  was there. The court 

found that there were no ex igent circumstances to j u s t i f y  a warrantless

arrest or search, s ta t ing  there was ample time to obta in a

warrant .

As in  the case of an o f f i c e r ' s  entry in to  the home of a sus­

pect to make an arrest ,  the court found that ,  absent ex igent c ircum­

stances or w ithout consent, the Fourth Amendment requires that a
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po l i c e  o f f i c e r  must obta in a search warrant before en ter ing the home of 

a t h i r d  party to execute an arrest warrant. Thus, under the exc lu ­

s ionary ru le  as i t  cu r ren t ly  operates, the evidence was excluded from 

the t r i a l  because of the FBI agents' f a i l u r e  to abide by the Fourth 

Amendment requirements.

Assuming for the moment that the Forum's proposed process 

were in  p lace ,  the ev idence in  t h is  case would not necessar i ly  be ex­

c luded. The court would f i r s t  f ind  out whether or not the FBI had pro­

mulgated a ru le  cover ing an arrest in  the home of a th i r d  person, i . e . ,

whether or not a search warrant should f i r s t  have been obta ined. I f

the court found that the FBI had no r u l e ,  the evidence would be ex­

c luded . The Bureau, having f a i l e d  to carry i t s  r e s p o n s ib i l i t y  for de­

te r r in g  co n s t i t u t i o n a l  v io l a t i o n s  by promulgating a r u l e ,  would be re­

spons ib le for the poss ib le  lo s t  prosecut ion were the evidence to be ex­

c luded.

I f ,  however, the court found that the FBI had a ru le c a l l i n g  

for a search warrant in  these circumstances and that the agents v io ­

la ted  i t ,  the court would ask the fo l low ing  two questions:

1. Does the FBI conduct a program to t ra in
i t s  agents to fo l low the appropr iate procedures
for searches and se izures as ou t l ined  in  i t s
p e r i o d i c a l l y  updated rules?

2. In the past, has the FBi d i s c i p l i n e d  those 
o f f i c e r s  who were found to have v io la ted  i t s  
search and se izure rules?


