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probate law of every state. However, wide varia-
tions in the organization and content of these laws
discouraged immediate preparation of a single text
of the new proposal that would work well in all
states.

Iherefore, UI..C limited itself to proposing a
text that would work well in UPC states. In non-
UPC states, the Succession Without Administration
amendments to UPC will serve to publicize and
illustrate the new concept and will be useful as a
model to be adapted to their statutes until a
“free-standing” act can be developed.

States presently counted as enacting UPC or
equivalent legislation are: Alaska, Arizona, Colo-
rado, Idaho, Maine, Michigan, Minnesota, Montana.
Nebraska, New Jersey, New Mexico, North Dakota,
Pennsylvania and Utah.

Several other states including Alabama.
Hawaii, Maryland, Oregon and Wisconsin that
have accepted most of UPC’s non-procedural
provisions regarding intestate and restate succes-
sion probably would be classified as UPC states if
they were to enact adaptations of the Succession
Without Administration amendments.

Notarial Acts

A Uniform Law on Notarial Acts has been
developed to “define the content and ftrm ol
common notarial acts.”

The new Uniform Act replaces two earlier
ULC proposals the Uniform Acknowledgments
Act (adopted in 139 and revised in 1960), and the
Unilorm Recognition ot Acknowledgments Act
(completed in 1968). Ilhe first was adopted by 26
states and the latter by 18

UI.C urges every state to adopt the new pro
pos.i! which represents "a consolidation, extension
and modernization of the two previous acts,”

“It consolidates the provisions of the two acts
relating to acknowledgments of instruments,”
drafters said. “ It extends the coverage of the earlier
act to include other notarial acts, such as taking ol
verifications and attestation of documents. It also
modernizes the law by recognizing contemporar.
practices. In addition, the act seeks to simplify and
clarify proof of the authority of notarial officers,”

The new act defines a notarial act as ‘any act
that a notary public of this state is authorized to
perform, and includes taking an acknowledgment,
administering an oath or affirmation, taking a
verification upon oath or affirmation, witnessing or
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attesting a signature, certifying or attesting a copy,
and noting a protest of a negotiable instrument."”

The new Uniform Act permits use of short,
simple forms used as examples in the act as well as
"the more elaborate forms” of the earlier ULC
legislation.

Conflict of Laws

In today’s mobile society, many legal disputes
that once would have been purely local in nature
now involve contacts with two or more states.
Contracts often involve a seller in one state dealing
with a buyer in another.

An automobile accident may involve a driver
from State A whose car manufactured in State If
and purchased in State C collides with a car from
Mate 1) on highways of State L. "Conflict of laws”
(“conflicts” for short) is the area of law that deals
with deciding which state’s law to apply in such
cases.

One of the difficult conflicts problems is
deciding which state’s statute of limitations to use.
Some differences between the laws of different
slates may he minor, hut tile decision to apply one
or another state's statute of limitations may mean
life or death lor a case.

A once common answer to the problem was to
apply the statute of limitations of the state where
die case was brought, regardless ol where the
dispute arose or wh.:t state's law would be applied
to other issues in the ease. Ilie idea was that a
statute of limitations was “p lecdural,” and a
court would always apply its own procedure, even
when applying the substantive law of another state.

Lite procedural approach proved too simplistic,
however, and most states adopted statutes that
provided their own solutions to the problem No
two solutions were the same. Often drafters of
statutes had not anticipated the variety of circum-
stances their statute might cover. Sometimes
their wording produced wunintended and unfair
results.

Ul.d lias drafted a new approach to the pro-

blem a Uniform Conflict ol Laws Limita-
tions Act.

Ilie new Uniform Act oilers a different sort of
“limitations borrowing statute.” It takes the

general approach that when a court decides to
apply the substantive law of another state, it
should also apply that state’s statute ol limitationl.

Hut the new act also provides an “escape
clause” to the general rule in a section labeled
“unfairness.” When the limitations period of the



state law which is being used in a case “is sub-
stantially different” from that of the forum state
“and has afforded no fair opportunity to sue upon,
or imposes an unfair burden in defending againsr,
the claim” then tiie forum state’s limitations
period would be used. Drafters said this provision
“is not designed to afford 'an easy escape,”” but
will give reasonable assurance of a fair ar.d just
result, as far as the statute of limitations is con-
cerned, in each individual case.

Guardianship &
Protective Proceedings

ULC believes state courts should “limit guard-
ianships., .to encourage the development of maxi-
mum self-reliance and independence” of incapaci-
tated persons.

“Pressure to add ‘limited guardianship’ con-
cepts to UPC (Uniform Probate Code) grew out
of the recommendations of an American Bar
Association project, the ABA Commission on the
Mentally Disabled, which, in relation to guardian-
ship other than for minors, recommended that
state laws be changed to avoid an asserted ‘overkill’
implicit in standard guardianship proceedings,”
according to drafters of the Uniform Guardianship
and Protective Proceedings Act. “In part, this
occurs, it was asserted, because a finding of incom-
petence has been the traditional threshold for
appointment of a guardian.

“Thus, in consequence of appointment of a
guardian, all personal, legal autonomy is stripped
from the ward and vested in the appointing court
and guardian. The call for ‘limited guardianships’
was a call for more sensitive procedures and fur
appointments fashioned so that the authority of
the protector would intrude only to the degree
necessary on the liberties and prerogatives of the
protected person."

Incapacitated persons

When the commission released its report, UPC!
proponents mamta’.icd that the code which
replaced the term "incompetence” with a more
precise definition of an "incapacitated person”
already provided for Ilimited guardianship an.l
conservatorship.

UPC defines an “incapacitated person” as
anyone "who is impaired by reason of mental
illness, mental deficiency, physical illness or
disability, advanced age, chronic use of drugs,
chronic intoxication, or other cause (except
minority) to the extent of lacking sufficient under-

standing or capacity to make or communicate
responsible decisions.”

But when Idaho — the first state to adopt UPC

enacted a new limited guardianship statute
without even repealing UPC guardianship pro-
visions, UL.C decided it must act to “include
explicit language dealing with Ilimited guardian-
ship” in UPC before the situation became even
more confused.

Therefore, drafters developed a Uniform
Guardianship and Protective Proceedings Act —
for adoption by non-UPC states — w'hich also
would amend Parts 1, 2, 3 and 4 of Article V of
UPC to make it clear that it encouraged "limited
guardianship.”

Clarifies authority

Like UPC, the free-standing act also encourages
courts to appoint conservators —concerned solely
with property management —instead of guardians.
The new act makes it clear that courts have the
authority to limit the powers of a conservator as
well as those of a gua'dian. Also a court could
appoint a conservator for particular property
leaving other property in the control of a protected
person.

W hether guardianship or conservatorship pro-
ceedings are itr olved, the proposal will facilitate
court use of s rnl competencies regarding how
necessary state . '.'..nice for afflicted persons can
be provided wim least disturbance to normal
independence.

The Uniform Act also authorizes parents and
spouses to use a witnessed paper other than a
will, as well as a will, to designate a guardian to
replace themselves as protectors of their minor
children ot of the other spouse,

Health Care Consent

Judges have made it clear that an adult with a
"sound mind” has a right to consent to or
refuse - medical treatment.

“What if the human being isnot of adult years
and of sound mind or is otherwise wunable to
consent?" asked drafters of the Model Ilealth-Care
Consent Act. “These questions plague hospital
administrators, physicians and surgeons daily. They
are also of grave importance to patients, rhcir
families and friends. Some certainty in thi.. area of
the law is needed for all participants in the health
care system, consumers as well as providers.”

Certainty is the goal of the Model llealth-Care
Consent Act which focui.es on "who" can consent.
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“(It) is procedural in nature and is purposefully
narrow in scope," drafters said. “Its primary aim is
to provide authorization to consent to health care.
It does not address the substantive issue of con-
sent; for instance, what constitutes informed
consent, whether informed consent is required or
under what circumstances one has a right to refuse
treatment...

“(It) is drafted to provide answers for the cases
that occur daily and routinely in medical practice.
It is not designed to provide answers for the
extraordinary cases, such as terminal illness, organ
donation, and the treatment of mental illness.
These extraordinary’ cases present separate and
discrete problems involving not only issues of
competency but of the authority of a substitute
decision-maker as well. To force a uniform solution
to these many problems would be at best a pro-
crustean fit. To provide a statutory solution to the
problem of the administration of antipsychotic
medication a noninstitutionalizcd incompetent
person whici is consistent with the due process
clause would be completely unworkable if the
problem to be solved is how to render treatment to
a child with a broken arm while its parents are on
an extended trip.”

Provides a guide

Drafters tried to "replace the murkiness of
custom with the clarity of legislation and to
provide guidance for those involved daily with the
problem of bow medical decisions are to be made
for an individual who cannot do so for himself.”

The act is built on a definition of m “individ-
ual who may consent to health care.” The defini-
tion includes adults and minors who were eman-
cipated; had reached a recommended age of H and
were living away from their parents and managing
their own affairs, were o' had been married; were
in the military; or were authorized to consent
under other state laws such as those permitting
minors to consent to treatment for alcohol or drug
dependency.

Il a physician determined that a patient was
capable of consenting, treatment decisions would
be up to the patient. Hut if the patient was incap-
able of consent, then physicians would be required
to find a proxy to “stand in his shoes."

il' the patient incapable of consenting was an
adult, the first choice would be a "health-care
representative” who had been appointed by the
patient when he was capable of consent. The act
would require such anpoinimcnts to be made in
writing. Health care representatives would be
required to "act (i) in the best interest of the
appointor consistent with the purposes expressed
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in the appointment; and (ii) in good faith.”

ULC said providing for appointment of health-
care representatives was consistent with the Uni-
form Durable Power of Attorney Act: which has
been adopted in about 30 states. In those states,
the power to make such an appointment already
exists. By incorporating the concept into the
Model Health-Care Consent Act, ULC hopes to
bring this power "to the attention of persons
not aware of the Durable Power Act.”

Priorities set

If there was no health-care representative, top
priority would be given to a court appointed
guardian or representative. Next in line would
be a spouse, parent, adult child, or adult sibling.
However, an adult who did not choose to appoint a
health-care representative while capable of consent
could disqualify a specific person from consenting
to his health care. Such disqualifications also
would be in writing.

If a patient was a minor not authorized to
consent, the first priority again would be given
to a court-appointed representative. The next
priority would be given to a parent, or “an individ-
ual in loco parentis," Next physicians could look
to a minor’s adult siblings for consent. The act also
would permit individuals “authorized to consent to
health care for another" to delegate their consent
authority if they were to be unavailable.

“ This provision would be helpful in situations
in which parents want to delegate health-care
decision-making to a temporary custodian of their
children, for instance when parents plan to be
away or when a child isat camp."

Other laws stand

ULC made it clear that its proposal would not
affect other state laws that might deal with such
problems as withdrawal of life support sysi os or
diagnosis and treatment of mental illness Lor
ex unple, draftsmen commented:

“ The law with respect to withdraw | of life
support systems in the case of the tt'tninally
ill is changing rapidly. At least 10 states have
Natural Death Acts and there have been several
court decisions concerning the issue of termination
of treatment. Nothing in this (proposal) changes
existing law in that regard. All proxy decision
makers are charged with acting in the best interest
of the patient who is incapable of consenting Ifa
paiient had appointed a health care representative
and had made known his wish that lile support
systems he withdrawn in the event of terminal
illness, many courts would consider that evidence
conclusive of the patient’s best interest However,



this (proposal) does not provide an answer to the
question of what is in the patient’s best interest in
such a circumstance.”

Transboundary
Pollution

Pollution doesn’t recognize state — or inter-
national - boundaries, he* most legal procedures
do. That means New Yorkeis whose lakes or
forests arc damaged by pollution originating in
Canada probably will find that they lack the legal
tools to stop emission of offending toxic materials,
or to recover their losses.

ULC and the Uniform Law Conference of
Canada created ajoint drafting committee to seek
a solution to this problem. The result isa Uniform
Transboundary Pollution Reciprocal Access Act.

lhe Uniform Act is designed to overcome what
its drafters describe as "a generally recognized rule
of law in the Anglo-American tradition that actions
for damages for trespass, nuisance or negligent
injury in respect to lands located in another state
are local actions and may be brought only in the
state where the land is situated,"

The Uniform Act would eliminate this problem
when both the state or province where the po!
lution originated and the state or province where
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that employers shall not fire, threaten or “other
wise coerce” an employee who is called or serves as
a juror, both monetary and cri ninal penalties are
permitted for a violation Discharged employees
also may sue to recover lost wages and jobs

Nine states have enacted the Uniform Jur\
Selection and Service Act in some form. Colorado,
Idaho and North Dakota all enacted the complete
act for all courts in their states in 1971. Maine
adopted the bulk of the act in 1972. Michigan and
Indiana adopted the act for their more populous
counties in 1°73. Mississippi adopted its version of
the act in 1974. Minnesota adopted the act retain
ing an exemption only for legislators in 1977 and
Utah adopted the complete act in 1979.

All nine states report that the act has been a
success. l'or example. Lawson said that adoption
of the act ' has been very beneficial for Colorado."

"lI'rior to adoption of the Act, Colorado had
almost as many ways of selecting jurors and grant-

the damage v-.-i inflicted had adopted the proposed
act or provided “substantially equivalent access to
its courts and administrative agencies." Minnesota
is an example of a jurisdiction that already pro-
vides access to its courts for non-resident pollution
victims.

Substantive sections of the Uniform Act would
permit alleged pollution victims to seek remedies in
the courts of their state or province or in the U.S.
or Canadian jurisdiction where the pollution
originated. Victims or potential victims also could
seek a remedy through administrative agencies
state environmental protection agencies, for
example — of the states where the pollution
originated.

Impetus for development of the proposal was
provided by a 1979 report of the Canadian liar
Association and the American liar Association on
The Settlement of International Disputes between
Canada anti the U.S. lhe report recommended
creation of a liaison group of Uniform Law Com-
missioners of the U.S. ami Canada. Ihis evolved
into a drafting committee on transfrontier pol-
lution one of the problems pointed up by CBA
and AllA.

Ibis is the first time that Uniform Law Com-
missioners of the U S. and Canada have worked
together to draft a proposal designed to be used in
both the states and provinces.

ing excuses as il has counties,” Lawson said in a
letter to Judge Robert I* lullerton who serves as
a dorado commissioner on uniform laws. “In
manv parts of the state, there was no way a dial
lenge to the array had the issue been raised
could be successfully defended. | hcstilaic to put
on paper ir.v recollections of how jurors were
selected in some counties.

“The Uniform Act, as you know, eliminated
exemptions, established grounds lor excuses, and
made the use of automation possible |Ilie use ol
automation, in turn, made it possible to wuse
additional source lists along with voter registra
lion It also provided the Inundation bn one day
one trial and similar reforms."

ULC legislative director John M. McCabe
believes that more states should -'insider adopting
the act.

"lI've never heard of a challenge of an array be
ing successful in any jurisdiction operating under
the act,” McCabe said. “And when it's coupled
with computerization, it has saved money for court
systems. |l states want better juries for fairer trials,
they should adopt it for all jurisdictions,”
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Davis praises 81IMSAPA

In the 1982 supplement to his Administrative
Law Treatise, Kenneth Culp Davis said the 1981
revision of the Mode! State Administrative Proce-
dure Act "is all along the line much superior to the
1961 version. Indeed, although many positions
taken arc inescapably controversial, tile new Model
Act in general achieves the objective of being a
mode! of what a sta*<; APA should be."

Davis whosi treatise was first published in
1958 and who isg erally recognized as one of the
leading authorities hi administrative law pointed
to several provisions of the 1981 MSAPA as
"outstanding,"” "superior,” and "e.-.cellcut." lhese
included provisions:

¢ Mandating that state agencies codify in rules
any principles of law or policy that it adopts
through decisions in individual cases. Davis quoted
the MSAPA commentary to tins provision which
said “law and policy expressed in rules gives (mem
hers of the public) fairer notice than case predc
dent Il aw' or policy expressed in rules is also
frequently more easily understandable to laymen
than case precedent, and is always more highly
visible to those who monitor the performance ol
agencies. ...Only by the enactment ol a statutory
provision ol the type recommended here, there-
fore, can agencies be forced to codily in rules
prim iplcs ol law or police they may lawfully dc
elate in decisions in particular cases, and may law-
fully relv on a precedent 11'an agency breaches..
its dut\ to issue such a rule displacing a line ol
us precedent, the agency may not subsequently
rely on that line ol precedent.” Davis said this
provision was "well ahead ol federal law

e draining a g< ernor the authority to "rescind
or suspend all or a portion ol a rule ol an agency.
In exercising this authority, tlie governor shall act
bv an order that is subject to all requirements
applicable to the adoption and effectiveness ol a
rule." Ilie provision does not give a governor
authority to adopt agency rules.

e (beating some less than formal types ol ad
judicative procedure which agencies may use in-
stead ol the formal bearing in appronriate types of
cases Davis said that these less titan lormal prove
durcs the conference adjudicative bearing, the
summary adjudicative proceeding and the enter
gcnev adjudicative proceeding represent "cleat
advances." but in ins opinion, MSAPA has one
weakness. li gives an agency a choice as to whether
to use the lormal hearing or one of the less than-
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formal procedures in situations where "there isno
disputed issue of material fact." According to
Davis, formal hearings should never be used in
these situations, although he concedes that the
MSAPA approach probably conforms to “domi-
nant assumptions and...practices” by giving an
agency a choice. Davis recommends that MSAPA
be amended to compel an agency to use one of the
less-than-formal procedures in adjudication of any
case in which there isno disputed issue of material
fact. Ihis could be accomplished simply by chang-
ing "may" to “must” in the provisions regarding
use of less-than-formal procedures.

e Klimmaiing technicalities in.olved in judicial
review. Davis said this made MSAPA superior to
federal law which continues to include "technicali-
ties about injunction, declaratory judgment, writs
of mandamus, actions in the nature of mandamus,
habeas corpus, and various other remedies."

Viewing MSAPA as a whole, Davis concludes

"Although many refinements are susceptible of
different opinions, the superiority of the new
Model Act over the 1946 and 1*>ol versions fully
reflects the advances in administrative law think-
ing, and in some respects the new draft is providing
a leadership in the direction of a better system."

Journal features AV Act

An Ohio lawyer recommends the Uniform
Audio-Visual Deposition Act as an "excellent
source of help” when an opponent or trial judge
lias "little or no experience with video,”

lhomas | Murray, Jr., <§ S.mduskx said in a
November, 11>82, American line Association
Jonnitil attide on "Video Depositions Putting
Absent Witnesses in Court"

" flic proposed act offers a stcp-bv step model
lor dealing with most of the procedural problems
that might arise in a video deposition from notice
to courtroom replav, In ajurisdiction without well
settled video rules, this procedure is helpful.

"Along with a standard deposition notice ad-
vising your opponent that the deposition will he
recorded by videotape, send a letter to your ad
vers-,try suggesting that the deposition lie taken in
accordance with the provisions of the act and in
elude a eopv ol the proposed rules..,"

North Dakota has adopted the act. Several other
states are expected to consider it in 1983.
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Public hearing scheduled
on Marital Property Act

A public hearing on a proposed state Marital
Property Act has been scheduled for Feb. 18,
1983, in Washington, D.C,

The hearing will focus on a preliminary draft of
the proposal. The new draft - scheduled for
completion and distribution in late December —

will incorporate more than two years of work by
the committee and reflect comments and sug-
gestions from Uniform Law Commissioners, ad-

visors, legal and women’s organizations and others
interested in the problem.

The drafting committee must deal with such
problems as:

e Defining marital and individual property,
which can be as important to creditors - in-
cluding former spouses and children of former
marriages - as it is to marriage partners.

e Whether "intcrspousal remedies” should be

available to help marriage partners enforce their
marital property righ s.

e Rights of surviving spouses.

e Should benefits of "pension plans” be
considered property of the marriage partnership
or the spouse who "earns" them.

The hearing is scheduled to begin at 9 a.m. in

the llyatt Regency on Capitol llill. Copies of the

draft will be available for $2 a copy from ULC
headquarters by writing or calling: National
Conference of Commissioners on Uniform State
Laws, Suite 510, 645 North Michigan Avc., Chi-
cago, IL 60611 (phone 312/321-9710).

William C. Hillman of Providence, ILL, chair-
man of the ULC Drafting Committee on Marital
Property Act, urges those who want to suggest
changes in —or support —the policies or details of
his committee’s work to submit their comments in
writing to ULC headquarters before or after the pub-
lic meeting. This will facilitate their consideration.

Ot-'cr members of the drafting committee on

the act include: George C. Hcrk, also of Provi-
dence; Peter J. Dykman, Madison, Wis.; Illion M.
Gregory, Sacramento, Calif.; Linda Judd, Post

halls, Idaho; Henry D. Stratton, Pikcvillc, Ky.-.and
Richard V. Wellman, a law professor at the Uni-
versity of Georgia School of Law. Reporter-drafts-
mnn for the committee is William P. Cantwell,
Denver.

The committee isexpected to h-.vc a draft eligi-
ble for final ‘““‘consideration” during next summer’s
annua meeting of ULC. If the proposal is com-
pleted and adopted as a ULC product, it will he
promulgated to the states for their consideration.

ULC is aconfederation of state commissioners on uniform laws. The first

commissioners, appointed by seven ol the then
N.Y., in 1892. Membership now consists of some 300 practicing lawyers,

If "Commissioners |

.4 slates, met in Saratoga,

judges and law professors. They are elected by each of the 50 states, the
District of Columbia and Puerto Rico to draft legislation addressing problems common to all states, and to

bring about uniformity of the
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by Timothy Harper

A?{tocUtedP%/ac P

"T&B8W -y*" ew York — In these
days of rising crime,

X "9 apﬁgi!%bb?égaea%h time

y s - the ocourts disniss
charges against a criminal defend—
ant or grant a convict a new trial be —
cause of a "'legal tedmicality.”

The "tecnicality'" often isthe ex—
clusionary rule, which holds that evi—
dence obtained illeplly— when po—
lice violate someone*™s constitutional
rigts — cannot be used in court
against the person.

The rule isunder strong criticism
from the Reagan Administration and
others wl isee itas thwarting police
investigations, hampering prosecu—
tin and too often freeing
convicted criminals.

Many ordinary citizens take a
dim view, to. An Associated Press-
NBC News national poll last month
put thisquestion: "The law now says
that judges must throw out evidence

which police aotain illeglly. Would
you favor a change so more of
thisevidence can be adnitted, or do

you think the law should be kept as it
is?'
Fifty-three percent cf those
[wiled favored a change, 41 percent
opposed it, while 6 percent weren’t

ure.

Defenders of the rule, like the
American Bar Association and the
American Civil Liberties Union,
argue that itisa free society’s main
guarantee against police harassment
of innocent crtizas.

Unlike most U.S. law, the exclusi—
onary rule has never been approve j
by Congress. Instead, it lsa creature
of (he judicial system, court-made
law that was bom und grew out of
U.S. Supreme Court rulings inter-
p;eting the Constitution.

The court enunciated the rule,
which s the only constitutional limi—
tation common to all law enforce—
ment investigations, for fedenil aii-
tl.cities in 1914. By the time the Su—
preme Court expanded itto cover all
state and 1 police In 161, the
clnourts in f(r)nig)st states had been fol—

owing Icforyears. =

Trr:g rule i most often applied ©
evidence police dbtain in violation of
the Fou.th Amendment’ prohibi—
tios against unreasonable searches
and seizures.

In the past 20 years, the U.S. Su—
preme Court has thrown out convic—
tios in 70 Fourth Amendment exclu—
sionary rulle cases.*

But those 70 Supreme Court pre—
cedents have led to reversals of cer—
tainly hundreds and probably thou—
sands more convictions in state and
lower federal courts, and kept prose—
cutors from filirg charges in untold
criminal investigations at all leels.

In a speech In New Orleans last
September, President Reagan said:
"This rule rests on the absurd propo—
sitimn that a law enforcement enor,
no matter how tednical, can be used
1o justify throwing an entire case out
of court not matter how quilty the
defendant or how heinous the
crime.” *

Chiief Justice Warren Burger has
criticized tle rule as a search for
procedural purity rather than truth
or justice. Dissenting in past court
cases upholding the rule, he has
called on Congress to change itso
that more evidence will be adnitted.

There are two proposals pending
before the U.S. Senate toweaken the
rule, and a presidential task force
headed by Attorney General William
French Smith has offered another.

But supporters echo past Su—
preme Court reasoning that the rule
avoids the taint of collusion between
police and the courts ingaining con—
victions, prevents tire government
from ting from itsmisdeeds and
%rgqlt’gg %Iicm inthe faimessof

judicial system.

"Nothing can destroy a govern—
ment more quickly than rts failure to
observe itsown laws, or worse, Its
disregard of the charter of its own
existence," the court said in the 1961
case = VAR

Y .

A current case where the exclusi—
onary rule isan isse Isthat of 1-aw
rence and Judy Watson, The Wat—
sons claim 10 police officers, acting
on an informant’ tip but without a
warrant, broke imo and ransacked

their suburban Dallas home lest
Mai ch. They say the officer? shot
theirdog, beat Watson and forced his
wife to stand naked while they
cursed her.

Eventually, the Watsons were ar—

od for possession of lidocalre, a

cocaine sustitute. The charge isn
misdemeanor. ml

The Watsons will argue thnt tre,
Balch Soring, Texas, police violated
the Fourth Amendment s guarartees
against unreasonable searches and.
seizures because there was Ineufflo
cigit “probable cause” for the
search. /

If the judge hearing treir ca
agreed, prosecutors would not be bL
lowed to introduce evidence abou,
the drugs that were found. No drug*]
no case, and the chaises would all
most surelybe dismissed.

Even if the Watsons kst, howl
ever, they could appeal to a highcf
court to have their convictions oven
turmed. .. 5

i |

The exclusionary rule is the doc—
trire that says police cannot ques—
tin people just because they are
black or have criminal records. Its
the doctrire that says police cannot
arrest someone "“for investigation."

It is the doctrine that says police
cannot stop and search a car for no
reason, and it is the doctrine that
says police cannot kick down some —
one’s door without a warrant show—

lng,wr})]/- i

The exclusionary rule protects
the innocent as wel) as the quilty,”
says William Greenhalgh, a George—
town University law professorwho is
writing a book about, the subject. "It
means the ordinary citizen walking
down the strest will not be annoyed,
harassed or humi liated by police."

But aiticsargue that the truly*in—
nocent dontneed protection, and an—
swer the supporters” statistics and
theories with specifics:

=Charges were dismissed last

from a car was ruled inadnissible

because the search warrant did not

IistJhe car’s correci license plate.

®A convicted murderer was re—
leased from prison in Illiis— after
confessing not once but twice — be—
cause police could not show they had
enough reason toguestion hi .n in the
fistplace, o© , -

=0n the same day lest year that
the Supreme Court said itwas legl
for police to search for drugs ina

Jacket on the floor of a car, tover—
tumed a drug conviction because po—

lice had searched a package found in
acar truk.

| o . ! 1 ¢
Adding to tho controversy, theex—

clusionary rule is often a major de-.
lense lactic in highly licized

criminal proceedings. - >
m For instance, defense lawyers in
the Atlanta child slayings case tried

but failed to suppress evidence of fib—

ers found inWayne Williams” home
nnumHc »hut nnlire Hid nQt_

%ilve probable cause to search for
em.

And attomeys for John Hinckley
Jr., accused in the attempted assas—
sination of President Reagan, say
they will try  exclude evidence
from Hinckleys jailhouse diary be—
cause ofhis ""reasonable expectation
ofprivaoy." \ " n

One of the proposed Senate hills,
due for public hearings in Washing—
ton later thisyear, would abolish the
exclusionary rule but allow people
whose rigitswere violated to sue po—
lice fordamages. -

Anthony Amsterdam, .a Nety
York University, law professor and
highly regarded oonstitutioral
scholar, opposes thiscivil redressop—
tion for three reasons.

He says juries are rarely sympa—
thetic to surts against police, people

=who have been illeglly arrested are

generally happy just 1o be set firee
and usually do not have the knowl —
edge or themoney to filea lawuit. <

The other Senate hill would ex- J

elude evidence orty if the seizure
were "intentional or Substantial,"”
which is similar o the presidential
task force™s recommendation that ll—
legally obtained evidence be admit—
ted ifpolice acted "ingood faith."” w

David landau, an American CiV}!
L.iberties Union alttomey bell ieves
any ressional proposals
weakeﬁor%e exclusionary rule will
fal. He said that as of the Con—
stitution, itshould take a full-fledyed
constitutioral amendment — with
upprownl by 38states— rather thana
simple Iavv/ tochange the rule.

The congressional proposals are
similar to a new state law in Col—
orado which is sill awaiting state
and federal court tests. ,

Denver District Attormey Dale
Tooley says the Colorado law, the
only one of itskind in the nation, re—
quires courts to admit _illeplly ob—
taired evidence if police believed
they werre acting constitutionallyand
that belief Vas reasonable”™  y*-v

He says both the objectiveé and
subjective tests dill protect the inno—
cant, but prevent the quilty from el

-caping on u tedmicality.

' honest citizn Is

"Its a more accurate search for
truth, and you end up getting better
Justice," Tooley says.

But Greg Wnlta, Colorado®™s pub-
lie defender, says the seven-month-
old law encourages police to conduct
illepl searches and seizures and
then plead ignorance before judges
who are under pressure from a
crime-conscious public to admit evi—
dence leading toconvictions. -

"It rewards careless police be—

havior. It rewards dishonest police *

behhvior. Over the long haul, the
going t be the
loser,” Waltasays.  * .

Historically, he says changes in
the exclusionary rule or other judi-
cial procedures have had littke todo *
with thecrime rate. * *

. “lhave not met one client nor has

anyone else in thisoffice met any di- ,

entswho even knew ﬂ\eexclusionary
rule” had been changed on July 1,”
Waltasays. .
Many police officials say changes
in the exclusi rule would make
no difference to them, erther. "'Cops
aren’t(];oing 10 go up and down the
street looking In houses or kicking
c_j0\(/;vr? dog(rjs no malt_ter hOLW the rule
is changed,” says Larry Layman,
Pftftnn g]]l natrr¥|sm nn it R

/
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Legal loophole

NOT TOO MANY month?
ago the convictionofa man in—
volved in a particularly awful
rape and robbery case was
reversed and he was set free.

The court held that his link
1o the crime had been discov—
ered illeglly. That lirk was a ,
credit card belonging to the
victim that was found in the
man swallet by a jailer.

The illegal aspect was that
the man had been arrested on
a traffic charge — not the
rape. In the course of identify—
ing his property before he was
jailed, the stolen credit card
was found. That represented,
according to the courts, illegl
evidence discovered through a
search that was an infringe—
ment on theman s rights.

Alaskans were appalled
and outraged.

The action by the court
came 1in response to some—
thing in the law known as the
“exclusionary rule.”

This rule, which has been
upheld by the U.S. Supreme
Court, holds that evidence not
legally obtained must be ex—
cluded from the case. In this
particular instance, the mans
conviction of rape was traced
directly to the illegal discov—
ery of the stolen credit card -
and since that was improper,
the whole conviction was im—
proper, mejugges said.

ONE OF THOSE outraged
was Sen. Ed Dankworth, re—
tired head of the Alaska State
Troopers. T" is week in Ju—
neau he moved to do some—
thing about it
. “Far toomany criminal de—
fendants avoid the conse-
guences of their actions based
on technicalities," the Anchor-
age Republican said. And to
remedy that, he introduced a
hill that would permit intro—
duction of illegally obtained
evidence if the trial judge de—
cides the defendant*s rights
were not  .substantially
violated. . - J )
- The rape gasg cited abovel

would be one example where
a person”s rights wgre not sub—
stantially violated. No officer
involved in that case was at—
tempting to violate the mans
rights. In fact, by taking an in—
ventory of. his possessions
they were protecting him and
themselves from any later
charge that.a piece of per—
sonal property might have
been lost or stolen before the
defendant was able to reclaim
it after his discharge from
Jail. -

One reads regularly about
similar cases all over the
country. Drugs uncovered in
the trunk of a car stopped for
a simple speeding arrest.
Stolen gobds found in a house
when police enter to question
a suspect about an unrelated
incident. A murder gun found
in the pocket of a person ar—
rested for shoplifting. Those
and more. -

NO, ONE SHOULD advo—
cate a police-state mentality
in the pursuit of those sus—
pected of criminal activity.

But neither should crimi—
nals be turned free simply be—
cause of accidental cr inciden—
tal discovery of evidence that
by all common sense should
be used against them."'-.

In leaning over backward
1o protect the rights of the in-"
dividual (aworthy and proper
thing), the United States has
let justice be denied by rigid
adherence to the exclusionary
rule. ’

Among the nations of the
Western world, only the U.S.
observes this rule. In Europe,,
the taking of illegl evidence
indeed is punished — hbut the
criminal does not escape.

There, the crimimlgoes to
jail. And then the law enforce—
ment officer who used illegl
means to obtain the evidence
likewise, in tum, pays a pen—
alty for violating the law.

Sen." Dankworth®s  hill
should be <
islature.
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FART NI

GEE and VANCE, Circuit Judges: **

Many of the thirteen judges who join in
this opinion A
pared by Jv
ity of the court; several formally concur in
it It sour view, however, that the drugs
suppressed as evidence by the trial judge
and by our panel should not have been and
that to suppress them was wrong whether

or not Willians® violation of a bond condi—

tion was such a crime as warranted her
arrest and the consequent search of her
person that revealed their presence.

The facts material lo our view of this
case are so simply slated that we reiterate
them for the readers convenience.l Special
Agent Markonni, of the Drug Enforcement

Administration, had prev iously arrested de—

fendant Jo Ann Williams for running drugs.
Pending her appeal from conviction of that
offense, he knew that st was free on bond
conditioned that she remain within the
State of Ohio. While on duty at the Atlan-
Ui airport, tie saw Her deplane IronT an
incoming, nonstop night 1"rom Los Angeles.
As she proceeded toward the departure
gate for a Flirht to Kentucky on whicn she
heWW n tidet, he arrested her lor "llail
hmping_ A search.p'irr.innl lo that arrest
rRVHI-HEHIEE) U ac—~e(ri>/uimin| ” heroin

Indicted for this second drug offense,
committed while free on bail from the first,
W illiars moved to suppress the fruits of
the search conducted pursuant to Maikon-
ni'r arrest The district court suppressed
this evidence. On appeal from its ruling, a
panel of our court al firmed. It reasoned
thai ."ke violation of a bond condition was
not a criminal offense .uch that a warrank
less arrest could he m..Je for it hoth-Ahe
arrest anil the search pursuant to it were
inalid. It therefore suppressed the heroin
found" as "fruit of the poisonous tree.”

Concunei) in bv Chit-r Judge Coleman and
Judges rirown, Ainsworth, Charles Clatk, Ro
ey, 1jeflat. Hitl. | ay, Garza, RcaViry, and Sant
D. Jolmson

Jt disagree with that pre—
olitz for a different major—

G22 FEDERAL REPORTER, 2d SERIES

n iht parel"s view, Agent Markonnil
reasonable belief, held in an unquestioned
good faith, that he was authorized to arrest
Williams cut no figure in the analysis.
Judge Charles Clark, dissenting, would have
refused to apply the exclusionary rule in
such circumstances. We took the case en
banc lo decide this question.

19 Sittinr en banc, wf now hold that

evidence s not to be su -mder the
exclusionary rule wheja d b
officers in the course ol are
taken in good faith and ible,
Ihough mSaktri”>clj_£1_ a-
thorF?tir-"We~do so heca. s i
nrv-ruTe exists to deter willj*  ilaglant

actions hv police, not reasonable, good-faith

.ones. Where the reason for the rule cesses,

its application must cease also. The costs o
society of applying the rule beyond the pur—
poses it exists to serve are simply too
high- in this instance the rekase on the
public of :i recidivist drug smuggler - w ith
few or np nfr>-iMip We are per—
suaded that both reason and authority suj-,
port this conclusion. L-1JrU* I'Krfl*

The "Good-t'nith Exception”

Analytically, it matters litte whether
reasonable, good-faith police actions It
viewed simply as beyond the reach of the
rule or as constituting an exception lo its
application.  Since numerous writers and
judges have employed the latter formula—
tin, we shnlldo so here. One commentator
defines the(yoxceptioiv V> follass: "‘when
an officer arts"tir-the-good faith Lelief that
his conduct s constiti tional and where he
has a reasonable besis for that lidief, the
exclusionary rule will not operate."” Rail,
Good Faith and the Fourth Amendment:
The "Reasonable" Exception to the Exclu-
sionary Rule, G9 J.Crim.L. & Criminology
685* KLI> (1978). -

Ij fourth amemInient cases, most good
faith violations concern the failure

1 Judge Pohlr' fmi goin,- opinion, or lliai o( ihc
[).incl, 6tM | 'it 8C (Juh cCir, 11/79), mav b«
CEHSOHEY 'toi a mores del aMe® attolrt NGO
warrant is involved here, Ifente nothing dial we
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UNITED STATES v. WILLIAMS 84]
Cltru C22FU4 (00 (1850)

meet the requirement of probable cause.
Two basic types of violation are jicssible.
Finit, an officer may make a judgmental
error concerning the existence of facts

(White, J., dissenting);4 Brown v. lllinois,
422 U.S. 590, 610-12, 95 S.CL 2264, 2265-66,
45 L.E'd-2d 416 (1975) (Powell, J., concur-
ring). Thi’WiuclofIAMurt itscg;jiigji k*ur

sufficient to constitute probable cause. "?iw-o0l4w*Ht —<terrnoni?thas-reslrictoctfist:

Such cases may .- characterized as cxaip yj a;jptycation-<rf-:lfie*?2nilg” & am gt* ,ltfifI518 & -
ples of “good faith mistake.” “econd, ant iwi =tfjfi~ever u-Ast-ovVxlensivea«dUi ~h”

officer may rely upon a stall  which isfourth jMnendtnenlv, E. g., Michigan v. De —

lator ruled unconstitutional, r warrant
which is later invalidated, or > -ourt
precedent which is later overruled. In
each of these cases, the officer may be
deemed to have committed a "technical
violation.”

Id. al 638-39 (emphasis added and footnotes

onmitted). "HPMtrpren/~Vttri . TRl ri iUo38uai>
r ~
grical _.molaTicmirffu® pof*h iy ~ood-fgrtiINgEa-

AtiiptidfiT idTenchlhasraxnrieft™FvernRto*
sifgoKaianipijath«ElsJwtsC2EiippoEuiiK
gpod7:uDITW4 nrel;-we discuss these
opinions in 4tv 5 below. Many writers

have advocated the except Ligy-amonp Ihem
no minor

authority on criminal procedure, who pro—

poses modifying the rule so thalCtlhy friny.

Clhetlotirth aiieiiduieirtr'out fiBtar TV Xliii?.
madepan-honcst -.bluder.” ; Judge Henry
Fneniih has suggested limiting suppression

Fillmfxh™143 ©).S. 31, 99 S.CL 2627, 61
L.Ed.2d 343 (1979); United Stales V. Ga-
ceres, 440 U.S. 741, 99 S.CL 1465, 59
LEd.2d 733 (1979); Rakas V. lIllinois, 439
U.S. 128, 99 S.CL 421, 58 L,Ed.2d 3S7
(1978); United slates K Ceccolini, 435 U.S.
268, 98 S.Ct. 1054, 55 L.Ed.2d 2(8 (1978);
Slone V. Powell, supra; United States v.
Junis, 428 U.S. 433, 96 S.Ct. 3021, 49
I-.Ed.2d 1046 (1976); United Sta'es V. Pelti=
er, 422 U.S. 531, 95 S.Ct 2313, 45 L.Ed-2d
374 (1975); Michigan v. Tucker, 417 U.S.
438, ¥ S.Ct. 2357, 41 L.Ed.2d 182 (1974);
United Stales V. Calandra, 414 U.S. 338, %4
S.Ct. 613, 38 L.Ed.2d 561 (1974); Harris W
New York, 40] U.S. 22, 91 S.CL 613, 28
L.ed.2d 1 (971). We think that reason
plainly demands explicit recognition of a
reasonable good-fith exception as well.&

Justification for the Good-Failh Exception
10, NMFEWE-TTiaftkBiy cnj/TipTlim A v

MevitwdnUrtrfK7i71lN - nr gvxll-setUedrns™tir*C P I~ ieaujixmiTmianf

fl3grjmiyjnegalf-"

<ftLglhc-ConstiUitignr™ E. g., Sione v. Powell*]

ejfalBtiiir filBnBHNgan ulysviEls<.ictt  supra, 428 U.S. at 482, 96 S.Ct. at 3046;

*iititv d " SAtAVERN<me,eurd*h
fTmrdnptitmoT wooa"TifllltMrxccirtihTP to

~Mn-aCxclualbim rvsrole.”  Hall, supra at 635.
E g., Slone 1 Powell, 428 U.S. 465, 0, 96
S.Ct. 3037, 8073, 49 L.Ed.2/1 1067 (1976)

2. C. Wright. Musi thr Criminal Co | ree it thr
Constable Plunders?, 50 Tex | Rev. 73G. 740

(1972)
3. Il Friendly. Benchmarks, 260-G2 (19G7).

4. Justice White stilled
[T)he rule should In- substantially modified so
as to prevent its application ,n those man'-
circumstances ui. -re the evidence at is'ue
was seized by an oflicer acting in the good-
faith belief that his conduct comported with
existing law_and having reasonable grounds
for this belief. These are recurring situa-
tions; and rerunitigly evidence is excluded
without any realistic expectation 'tint its ex-
clusion will contribute in thr slightest to the

United Stales Calandra, supra 414 U.S.
at 348, 4 S.Ct. at 620. Rather, It i a
judge-made rule crafted to enforce consti—
n.‘imal requ iren en I-FAISIVKNAwd I turfOi&i ila
vi Witor uf.rWffi) Jfil/imtncSh

purposes ol the rule, even though ihr trial
will he seriously iillrrteil or thr indictment
dismissed (Emphasis added.)

ai We emphasize that the beliel, in addition,to
being held in subjective guorl faith, must "be
cre-u.ded in an objective leasonahleness. It
must therefore Ik- based upon aiticulable prem-
ises sufficient to cause a reasonable, and rea-
sonahly trained, otliccr m believe that he was
acting lawfully. -Inis, a senrs of broadcast
brrakdns ami searches carried outshby a (un-
stable no matter bow- pure in hearf who had
never heard of the fourth amendment could

n'.«er qualify.

-Lir
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anrurtMrddnai*3bdl1»“ The rule®s appli— United Slates v. Williams, 594 F.2d 85, 97-
cation, moreover, must be considered in 98 (Gth Cir. 1979). It makes no sense™o
light of its direct effect of preventing the Speak of deterring police officers who acted
"whole truth” from being tld and its by— in the good-failh belief that their conduct
products of freeing quilty criminals and en— Was legal by suppressing evidence derived
dangering society.* from such actions unless we somehow wish

to deter them from acting at all. The Su—
preme Court recognized this in Janis in
admitting evidence obtained in good faith
under a warrant later found defective.

"{T]he officers here were clearly acting in

good faith, a factor that the

Court has recognized reduces significatly

the potential deterrent effect of exclusion.

See Michigan V. Tucker, a17 U.S., at 447 |9

S.Ct., at 2365); United Status V. Peltier, 422

U.S., at 539 [% ScCt., at 2218)." 42S US.,

al 459 n.35, 96 S.Ct., al 3034 n.3b. Justice

White as well has noted this lack of any

deterrent effect:

When law enforcement pei»onnel have
acted mistakenly, but in good faith and
on reasonable grounds, and yet the evi—

E. g., Sionc V. Powell, 428 U.S. at

,90 S_CL al 3048-49; United Slates
V. Calandra, 414 U.S. at 348, 351-52, A
S.Ct. nt 020, 023-22; United St-ales v. Cruz,
581 F.2d 535, 538 r.l (5th Cir. 1978) (en
banc). Such a context is that of technically
improper police actions taken in a reasona—
ble good faith, as is persuasively argued by
Judge Clark in his dissent to the panel
opinion:

No proper deterrent effect s accom—
plished by the suppression of the evidence
in this case. Field officers are seldom
trained as legal technicians. Even those

who are may have mistakenly thought
that Officer Markonni®s arrest was prop—
er. Since the officer whose future ac—
tions are to be affected will not realize
his actions are wrongful when he iscom—
pelled to make a quick decision in an
apparently valid arrest situation which
complicated legal analysis may later es—
tablish to be invalid, we cannot expect
him to be deterred. If today"s ruling
does serve as any sort of deterrent, it
may Kwe the deleterious effect of mak
ing the officer on the lire overcautious to
act in a situation where proper and rea—
sonable instinct tells him that the activity
he observes iscriminal. If he hesitates to

dence they have seized is later excluded,
the exclusion can have no deterrent ef—
fect. The officers, if they do their duty,
will act in similar fashion in similar cir—
cumstances in the future; and the only
consequence of tlie rule as presently ad—
ministered is that unimpeachable and
probative evidence i kept from the trier
of fact a-"3 the truth-finding function of
proceedings s substantially impaired or a
trial totally aborted.

Stone V. Powell, 428 1J.S at 540, 96 S.Ct,at

3073-74 (White, J.; dissenting). And again,

Professor Wright has pithily observed that

Jlift iV

act lest he later be criticized for denying <p58tlgifab” Wright, supra al 740.

to the process of justice evidence of

Any slight deterrent effect ¢ excluding

crime, we have hindered, not furthered, fiuits of good-failh arrests iseven less than
the interests of justice. Unless an officer the small deterrence from suppressing the
knows or should know his activities trans— fruits of illegal police actions that are at—
gress the bounds of law, the evidence tenuated in effect, that arc challenged in

discovered by such activity ought not e habeas corpus petitions on fourth amend—
suppressed. ment grounds, that are used in grand jury

E p.. Stone v. rowell. 426 U.S. at 489 91. «m

£ £., Afic/i/gao v Dt'Titlippc 99 S.Ct at 2P33 6.
S.Ct at 3050 51; Ir\inr v California. 347 1S

r3; L States i: Cruz. 55) F.2d 535. 53F
n | (5th Cir. 1978) (en banc).

126. 13G 74 S Ct 381. 365. 98 L <1 5GI (1954)
{iiid rspcriAlly United Slates v Lamas. C(,8 1 34

547. 550 (5th Cir 1979).
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deliberations, or that are used for impeach-
menL Yet the Supreme Court has found
that the deterrent”effect of exclusion in the
examples listed and others does not justify
the societal harm incurred by suppressing
relevant and incriminating evidence. Unit-
ed States V. Ceccolini, 435 U.S. 36S, 98 S.CL
1054, 55 L.Ed.2d 26S (1978); Slone V. Pow-
ell, supra; United Stales V. Peltier, 422
U.S. 531, 95 S.CL 2313, 45 L.Ed.2d 374
(1975); Michigan V. Tucker, 417 U.S. 433, ¥4
S.CL 2357, 41 L.Ed.2d 182 (1974); United
States V. Calandra, 414 U.S. 338, %4 S.Ct.
613, 38 L.Ed.2d 5G1 (1974); Harris V. New
York, 401 U.S. 222, 83 S.Ct. 643, 28 L.Ed.2d
1 (1971). The good-faith exception that we
exlicitly recognize today is of a kind with
these.

Su jport in Authority for the Technical
Violation Facet of the
Good-Faith Exception

to Officer Markonnis search of Williams®
person and luggage: =

[Tjhere was no controlling precedent that

this ordinance was or was not constitu—

tioal, and hence the conduct observed
violated a presumptively valid ordinance.

A prudent officer, in the co\:~*e of deter—

mining whether respondent .dcommit—

ted an offense under all the circumstanc—
es shown by this record, should not have
been required to anticipate that a court
would later hold the ordinance unconsti—
tutional.
Id. 99 S.Ct. at 2632. This decision was
rendered after the instant panel decision, so
the panel did not have the berefit of the
Supreme Court’ disposition of this closely
analogous fact situation.

In United Stales r. Peltier, 422 U.S. 531,
<5 S.CL 2313, 45 L.Ed.2d 374 (19/5), the
Supreme Caurt admitted evidence seized in
a good faith border search without a war-

The most common forms of UtgCATEwFant

made in good faith arc
arrests madtfin good-faith reliance on a
statute that is later declared unconstitu—
tional or, as here, on a reasonable interpre—
tation of a statute that is later construed
differently. QSTScoS

il lutptutarifr

BIB n
ft saillegej JEOPdrfaMPbeTicWt?
SjawTao"groasly»and Hagranl iy OVt ftT-
toaaiadiinv tersai*>f  ndhhabl

Border patrol agents made a warrantless
search of Peltier"s automobile, in reliance on
a longstanding administrative definition,
continuously approved judicially, of a rea—
sonable distance from the border for such
searches as 100 miles; and Peltier was con—
victed on evidence seized during that border
search. The Supreme Court later over—
turned that definition of a reasonable dis—
tance. The Court refused t exclude the

J " c/iffroujdHi-lwund-to"eeatsJlaws™Hn~"chal lcnged evidence and refused to apply

law thjiliiolaiedar. tiafnlrtillifocprocedEnlésthat subsequent decision retroactively: “ev-

iichignn v. ThPiUippo, 443 U.S. at 33, 99
S.CL at 2632.

In DcFillippo the Supreme Court admit—
ted evidence seized in n good-faith arrest
with probable cause (without a warrant) for

violation of a law later declared unconstitu—

tioal. An officer arrested. DcFillippo in
good-faith reliance on such an ordinance,
finding drugs in a search of DeFillippo’s
person made incident to the arrest. The
Court ruled, in words that seem applicable

7. Cat. denied, 429 U.S. S48. 97 S Ct. 134. 50
L Cd.2d 121 (1976). niodificd on other grounds
sub nom United States V. AshleV, 5G9 K.2d 975.

idence obtained from a search should be
suppressed only if it can be said that the
law enforcement off cer had knowledge, or
may properly be charged with knowledge,
th, I\the search was unconstitutional under
the Fourth AmendmenL" Id. at 542, 95
S.CL .U 2320.

In Uuitcd States v. Carden, 529 F.2d 443
(Gth Cir. 1976),” we sustained an arrest and
search made in good faith under a statute
later declared invalid. The. Cardens were
arrested and searched under an ordinance

979 (5lh Cir ). cert, denied. 439 US 853. 99
SCI 163. 56 L Ud 2d 159 (1976).
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against loitering, and a large bag of coins
found in the search was used to convict
them of robbing a government huilding.
The ordinance was subsequently found un—
constitutional, but the evidence tderived
from the good-faith search was not exclud—
ed.
This Court has held more than once that
an arrest made ingood faith reliance on a
statute not yet declared unconstitutional
is valid regardless of the actual constitu—
tiomality of the ordinance. Hamrick V.
Wainwright, 465 F22d 940 (G Cir. 1972);
United States v. Kilgen, 445 F.2d 287 (5
Cir. 1971). Seealso . . . Moffett w
Wainwright, 512 F.2d 495, 502 n.6 ( Cir.
1975), While appellants would be enti—
tled to attack the constitutionality of any
convictions under the Anniston ordinance,

other orir

uuh frrhugiat
AMN, wjienrthe®am* Jt'LweS™~mecle.™ 465
F.2d at 941-4.

< [W]e have been reluctant to,” J

a'nd will not i this case, also require tnal
[police officers] forecast future judicial
decisions as to the constitutionality of the
statutes under which they must make
aest’j. There is no evidence whatsoever
in the record that the arresting officers
did not believe that the Anniston loiter-
ing ordinance was constitutionally validv
No judicial decision existed, or now exists
so far as we know, to negate that conclu—
sion. Under such circumstances, we must
reject the Cardens” attempt to assert the
unconstitutionality of the ordinance t in
validate their arrest.

Id. at 445.

In United States v. Kilgen, 445 F.2d 287
(Gth CGir. 1971), this cirwit admitted evi—
dence obtained in good faith under a similar
statute. Kilgen was arrested and charged
in good faith with violation of a vagrancy
ordinance, and he consented lo \.,e officers
opening an automobile trunk where the of
ficer saw numerous postage stamps
money orders. Kilgen confessed to the
crime of stealing these things. We sus—
tained admission of the confession because
the police had arrested Kilgen in good faith,

622 FEDERAL REPORTER. 2d SERIES

and hence exclusion would not deter any
official misconduct, although the ordinance
was later overturned.

But overturning a [vagrancy] conviction
due t an invalid statute does not auto—
matically render the previous arrest and
detention illegal absent some showing
that police officials lacked a good-faith
belief in the validity of the statute. . .
There is no hint of any abusive police
conduct in effecting the arrest or in ob—
taining the evidence used at the trial for
another crime. In short, this B
a clear case of police officers who, with
the utmost regard for the rights of the
defendant, carried out their sworn duty
to make an arrest and obtain evidence
under the law as it then existed. No
legitimate interest would be served by
excluding the confession to the separate
crime of stealing postage stamps because
we now find the vagrancy ordinance in—
valid.

at 280. See also United States v. War —
ren, 578 F.2d 1058, 1077 n.17 (5th Cir. 1978)
(en banc), rehearing en banc granted, 589
F.2d 254 (5th Cir. 1979) (“'The validity of an
arrest depends upon the reasonableness of
1 - officers’ actions at the time of the ac—
res and not upon what a court may glean
from s statute three and a half years later,
This rule isvell established even where the
statute under which the arrest was made B
after declared inronstilutional.”).

Support ir. Authority for the Good-faith
Mistake Facet of the Exch, \i<sary Rule

[13] If Officer Mnrkonni was mistaken
in his kelief that Williams® violation of her
bond conditions authorized him to arrest
her, as the trial court and our panel both
held he was, his mistake was one made ina
manifest good faith. Mi

Rfxccr

t reason; Jc ocliel, as

A*NaSrTmorce;iieni_o]j icials.

In United Stales v. Jan"s, 4°8 U.S. 433, %G
S.Ct. 3021. 49 L.Ed.2d 1046 (1976), the Su—
preme Court refused to exclude fiom a
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federal tax proceeding evidence that had
been obtained by state police in good-faith
reliance on a search warrant later found
defective. State police had seized wagering
records and cash from Janis under a search
warrant issued on allegations of bookmak-
jg. A state court, finding the officer’s

proper interrogation,
admitted Henderson®"s testimony.

The Supreme Court

The deterrent purpose of the exclusion—
ary rule necessarily assumes that the po—
lice have engaged in willful, or at the
very least negligent, conduct which has
deprived the defendant of some right.

affidavit that supported the warrant defec—
tive, suppressed that evidence. The Inter—
nal Revenue Sendee assessed Janis for ex—
cise taxes on wagering and levied on the
seized cash. Janis filed a refund suit in
district court and moved to suppress that
evidence. The Supreme Court stated
jsste and then resolved il as follows: "IE “
evidence seized by a state criminal law en—
forcement officer in good faith, but none—
theless unconstitutionally, inadmissible in a 1d. at 447, 94 S.Ct. at 2365.*
aml proceeding by or against the United In United States v. Hill, 500 E.2d 315, 322
Stales?" Id. at 434, 96 SCt. at 3023 (em— (5th Cir. 1974), cert denied, 420 U.S. 931, 9r
phasis added). _  S.CL 1135. 43 L.Ed.2d 404 (1975), this cirwuit
" ieromdiajctiral®~mocTOi*ibTITrETTERCTIOM L admitted evidence cbLiined in a search al—
~civil-rPTPoeedinpa-of-reyidfeacertiaincftil  though the warrant was technically improp-
Mized-Alyy-a.Mate"miripia"atfbipeeireiila cr_ The search warrant was issued upon an
insufficient affidavit of a law enforcement
“uffieJent ikelihood dF=revajittahg " op> agent, and the subsequent search of Hill's
Qd iicUSFie-sBHEBrKrttoSg7Trat-"I<ifit-  resjdence yielded heroin. We admitted the
evcighOhTT/socTcEFI .TCPStgIm posedd IWThe  heroin and affirmed Hills conviction be—
~___ This Court, therefore, s not cause we allowed the affidavit to k- bol—
Justified in so extending the exclusionary  ggereq by the sworn testimony of the agent
rule. before the magistrate.
Id. al 44, 96 S.C( al 3032 (fOOtnOte omit— [f]'iis situation fumishes no occasion 1
). apply the exclusions rule to bar the
In Mich"an v. Tucker, 417 U.S. 433, 94 evjdence of Hills cuminalily that was
S.Ct. 2357, 41 L.Ed.2d 182 (1974), the Court  optained in executing the warrant  Phil—
declined to exclude the testimony of a wit— lips acted properly in going to the magis—
ness located as the result of statements  yuge and seeking a warrant. Magistrate
made by the accused during police Interro—  pear acted properly in calling for addi—
gation administered "in complete good  gjoal information to demonstrate credi—
faith” but without proper Miranda warn— bilit. Thus, the only error attributable
ir_gs. The police qugstioned _TL_JCker after 1o the procedure they folloned is a tech—
E;igﬁnﬁg rz%ed mzztt]/gl:ﬁng:illr;/gg?\::: %Ie nical one that would in no way serve the
alibi that he had been with Henderson. deterrent purpose_s of ‘the rules
Henderson subsequently testifil0 against !'d- at 322 (altemative ground).
In United States v. Wolffs, 594 F.2d 77

Tucker, and Tucker moved to suppress his
(Gth Cir. 197M), we refused lo exclude evi—

incriminatory statements on the ground
that his identity was obtained in the im- dence obtained through improper collabora-

By refusing to admit evidence gained as a
result of such conduct, the courts hope to
irstill in those particular investigating of—
fioxs, or in their future counterparts, a
greater degree of care toward the rights
of an accused. “hereJQiC-"gff

8. Although the accused in Tucker had been
gjesiioivd before M 'xnda. that does not dis-
tinguish (lie instar.l t~.S¢, because Miranda lias
been held retroactive. Johnson r. Sew Jersey,

3S4 U.S. 719. KG S.Ct. 1772. )G L.Ed.2d Kfi2
(1960) See Michipan v. Tucker. 417 U.S. at
-M7-4S. 94 S Ct al 2365.
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tion of federal arid state agents. Pugh, a
member of the United States Army, ar—
ranged a marijuana purchase from Wolffs
at the suggestion of a county sheriff. An
Army investigator and some sheriffs office
personnel arrested Wolffs and his accom—
plices and seized the marijuana, tnus violat—
ing the Posse Comitatus Act, 18 U.S.C.
81385. The parel, recognizing the agents’
good faith in that this was an isolated act,
refused to apply the exclusionary rule.

[Ajssuming without deciding that there

was a violation, application of an exclu—

sionary rule is not warranted. If this

Court should be confronted in the future

with widespread and rejieatcd violations

of the Posse Comitatus Act an exclusion—

ary rule can be fashioned at that time.
594 F.2d at 8. See also Leary V. United
Stales, 544 F.2d 1266, 1270-71 (Gth Cir.
1977).

The recent decision of the Supreme Court
in Ybarra Vv. lllinois, 444 US. 8, %,
n.Il, 100 S.Ct. 338, 345 n.Il, G2 L.Ed.2d 238
(1979), does not militate against the good-
faith exception. The Court there held that
a search of Ybarra and other patrons of a
bar violated the fourth amendment because
it was not authorized by a warrant to
search the bartender and was not justified
by probable cause to kelieve that Ybarra
possessed heroin or a reasonable belief to
anticipate that he was armed.

" siaT®PyAd enjGfiCizo

CBftftrZngihInwumSD The Supreme Court in
/  DcFillippo, supra, while refusing to exclude

evidence seized in good-faith reliance on a
subsequently invalidated statute, noted that
"the exclusionary rule requires suppression
of evidence obtained in searches carried out
pursuant to statutes . Which pur—

ported to authorize the searches in question
without probable cause.” 99 S.Ct. at 2633.
And the Court in Ybarra distinguished Do-
FillipjK) on precisely this basis when itcm-
9. Uniled Slates v. Avery. 447 F.2<! 978 (4iti Cir.
1971). crrt. dewed. 405 L'.S. 930. 92 S.Ct 984,

phasized that the “statute purports instead
1o authorize the police in some circumstanc—
es to make searches and seizures without,
probable cause." 444 U.S. 96 n.ll, 309
S.CL 345 n.Il.

Application of the Good-Failh
Exception lo This Case

(14] Officer Markonni recognizet with
certainty that Williams was in violation of
her bail limitations and that she was arriv—
ing from the very city from which she had
obtained the heroin that caused her first
conviction, rendered on a guilty plea. He
acted mj,a good-failh belief that Williams"
conduct violated 18 U.S.C. 83146. This
cirauit at the time of the arrest had not
ruled that a person violating bail require—
ments, but not a court a. pearance date,
could or could not be arrested on that hesis,
and the only cirauit that had inferottiallv
done so had sustained the conviction.” Offi—
cer Markonni also acted under a reasonable,
whether or not mistaken, belief and should
not be charged with knowledge that a fu—
ture panel decision would construe section
3146 1o apply only t bond jumping that
involved missing a court appearance. This
case presents the guestions both of a “'good-
faith mistake,” an action under a reasona—
ble factual error about an element of the
crime defined in section 3146, and-a good-
faith /technical violation an action under

a rea? of the arrest
power under sectic 314Cyiiat was subse-
quently reconstrued panel  Williams

isnot on trial for kail jumping. Williams B
on trial for possession of a larh2 quantity of
heroin. A good-failh mistake about the
legal intricacies of kail jumping would not
require exclusion of M’at heroin found inan
incidental search.

«

Conclusion
(15] Henceforth in this ciralit, when ev—
idence is sought to be excluded because of
police conduct leading to its discovery, it
will be open to the proponent of the oi-

30 L.Ed 2d 804 (1972).
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m dence to urge that “the conduct in question,
if mistaken or unauthorized, was yet taken
Jn a reasonable, good-faith belief that it
was proper. If the court so finds, it shall
not apply the exclusionary rule to the evi—
dence. Neither Markonni®s good faith nor
its reasonableness are nuestioned here, and
a proper allocation of tie burden of proof
on this iss.e .is therefore, not -squarely
presented by the facts™ of this case. "We
therefore leave that matter to another day,
r -ing no further than to delineate the “ex—
ception” itelf eglicitly and to recognize
that where the proponent establishes it, the
evidence should be received if otherwise
admissible.

Predictably, itwill be argued that today’
decision undercuts the fourth amendment.-
Not so; it concerns only the exclusionary
rule, one device- but not the'sole one- Tor
enforcing the amendment, and a device that
is already far from co-extensive with the
amendment itelf. As for the exclusionary
rule, insofar as wc- restrict its gpplication,
we do so only to conform that lo its under—
lying purpose: to deter unreasonable or
bnd-faith police conduct.

Where the reason for a rule ceases, the
rule should also cease- a familiar maxim
carrying special force here. For here the
cost of applying the rule isone paid in coin
minted from the very core of our factfind—
ing process, the cost of holding trials at
which the truth is deliberately and know—
ingly suppressed and witnesses, in contra—
vention of their ocaths, are forbidden to tll
the whole truth and censured if they do.

grrough{"tety
«rdc
SESD* Such a continued wooden applica—

tion of the rule beyond its proper ambit to
situations that its purposes cannot senve
bids fair to destroy the rule entirely in the
long run. For the reasons we have stated,
in addition to and independent of those
given in Judge Politz® opinion, the de sion
of the district court excluding Williams’
heroin and the panel opinion affirming it
are

REVERSED.

fiwircrtfejrda

JAMES C. HILL, Circuit Judge, with
whom, FAY, Circuit Judge, joins, concur—
ring specially:

I concur in the result reached in this case.

I write briefly to explain why | agree with
the approach proposed by Judges Gee and
Vance.

Application of the Exclusionary Rule of—
ten requires us to set free the quilty be—
cause the constable, in good faith, blun—
dered. In such cases, ”[t]he temptation

becomes great to round off the
edges of the Fourth Amendment to avoid
the drastic result which obtains when the
Exclusionary Rule is applied."” Uniled
Stales V. Lamas, 608 F.2d 547, 550 (5th Cir.
79). The good faith exception articulated
by Judges Gee and Vance provides a sensi—
ble approach to the problem. It alloss us
1t come t a just result without cutting
away al the Fourth Amendment and, at the
same time, without removing the deterrent
effect of the Exclusionary Rule.

I am intrigued, but not persuaded, by the
new approach urged upon us by Judge Ru—
bin. He suggests that lrcenuse a majority
can resolve the issle before us (admissibili—
ty of the evidence vcl non) by deciding the
constitutionality of the search, wc should
not address the admissibility of the e\
dence on other grounds. 1 believe the order
of address is the other way around. If we
find the evidence admissible without regard
to the constitutional question, we should
decline to reach and decide the latter. See
Ashwander v. Tennessee Valley Authority,
297 U.S. 288, 347, 5G S.Ct. 466, 483. 80 L.Ed.
6838 (19%).

My brother Rubin®s scholarly exposition
of possible rationales for the exclusionary
rule other than deterrence carries with it
the inplication that, if there be no other
reason, the opinion authored by Judges Gee
and Vance i correct.  While other possible
bases have been proffered from* lime t
time, United Stales V. Calandra, 414 U.S.
338, A S.Ct. 6)3, 38 L.Ed.2d 561 persuades
me that they do not survive. Justice Bren-.
nan’s eloguent dissent, quoted by Judge Ru —
bin (p. 80), reveals that the issue of their

21
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survival was dearly before the court. Were
the rule grounded upon the necessity of
avoiding “the taint of partnership in official
lawlessness," it would exclude all evidence
obtained in contravention of the Fourth
Amendment. However,
fd]espite its broad deterrent purpose, the
exclusionary rule has never been inter—
preted to proscribe the use of illeplly
seised evidence in all proceedings or
against all persons. As with any remedi—
al device, the application of the rule has
been restricted to those areas where its
remedial objectives are thought most ef—
ficaciously served. The balancing process
inplicit in this approach is expressed in
the coiw/jurs of the standing requirement
Thus, standing to invoke the exclusionary
rule has been confined to situations
where the Government seeks to use such
evidence to incriminate the victim of the
unlawful search. Brown V. United
States, 411 U.S. 223, 93 S.Ct. 155, 36
L.Ed.2d 208 (1973); Aidcrmnn V. United
Slates, 394 U.S.165, 89SCt. X1, 22
L.Ed.2d 176(1969); Wong Sun V.United
Suites  [371U.S.471, 83S.Ct. 407, 9
L.Ed.2d 441), supra', Junes V, United
Suites, 362 U.S.257, 80S.Ct. 725, 4
L.Ed.2d 697 (1960). This standing rule is
premised on a recognition that the need
for deterrence and hence the rationale for
excluding the evidence are strongest
where the Government®s unlawful con—
duct would result in imposition of a crimi—
nal sanction on the victim of the search.
(414 U.S. at 348, 94 S.Ct. at 620)

The majority in Calandra says: "In sum,
the rule is a judicially created remedy de—
signed to safeguard Fourth Amendment
rights generally through its deterrent cf-
fect JLJd. at 348, ¥ SCt. at GO.

G2 FEDERAL REPORTER, 2d SERIES

norance) and be disposed towards respect—
ing them. This is the reason for making it

clear that subjective good faith will not, by

itelf, suffice. Judge Rubin, in his footnote

4 (p. 80), suggests that the thrust of the

opinion by Judges Gee and Vance might

just as well reach evidence obtained in sub—
jective good faith alone. That reads the

opinion beyond its logic. That would re—
ward ignorance. The rule we announce en—
courages leaming.

ALVIN B. RUBIN, Circuit Judge, with
whom GODBOLD, KRAVITF"H, FRANK
M. JOHNSON, Jr., POL1TZ, HATCHETT,
ANDERSON, RANDALL, TATE and
THOMAS A. CLARK, Circuit Judges, join,
specially concurring.

The twenty-four of us are rarely unani—
mous. However, none of us has expressed
any dnuht about the validity of the arrest
of Jo Ann Williams and the resultant search
of her person or the subsequent adnissibili—
ty of the evidence thus found. Yet many of
my brethren have seized the occasion t
discuss what they consider an altemative
ground for decision, but what is to me
purely a hypothetical: whether the evi—
dence would have been admissible had the
search been unconstitutional. Judicial sl
restraint should command us to defer until
another day the discussion of issues that
might have been material had the arrest
P>een improper.  Only in that event would il
k- necessary to consider whether evidence
unconstitutionally taken must be sup—
pressed. Only in that event would it even
be appropriate for us to do so. 1 submit
that those of my brethren who have joined
in the separate opinion authored by Judges
Gee and Vance and published as Part Il, arc
mrenchjing] out® for a vehicle to change a

Qlong lire of precedent,” Crist v. Cline, 434

We seek to deter violations of constitu—
tional guarantees, not just to deter action
of a law enforcement officer contrary to his
or her deficient understanding of the law.
This requires thut law enforcement person—
rel acquaint themselves with those guaran—
tees (by being deterred from persistent ig-

U.S. 930, 981, 98 S.Ct. 603, 604, 54 L.Ed,2d
475 (1977) (Marshall, J., dissenting from or—
der restoring case to calendar for oral argu—
ment), and that their doing so will have
harmful results apart from the merit*or
lack of merit of their views.

In his dissent in Bivens V. Six Unknown
Sawed Agents of Federal Bureau of Sar-
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colics, 403 U.S. 383, 91 S.Ct. 199, 29
L.Ed.2d 619 (1971), Chief Justice Burger

traced the evolution, criticisns and weak —

nesses of the exclusionary rule.l No more
complete critique can be desired. Yet,
whille the Chief Justice of the United States
proposed some narrowing of the thrust of
the rule, he said:

1 do not propose, however, that we
abandon the suppression doctrine until
some meaningful altemative can be de-

W d JLS.

N«

Gee and Vance can cite no direct precedent
for their conclusions save dissents and law
review articles, many of which are polemic.
They advocate modification of the exclu—
sionary rule solely because, as glied, they
think it ineffective to deter police miscon—
duct and because they consider deterrence
its exclusive purpose.

sion do-ctrine if Congress would provide"Bffi~*--2n 11

some meaningful andeffective remedy

against unlawfulconduct bygovernment ~ Kyrl® IC< Jj

officials. -
403 U.S. at 421-22. 91 S.Ct. at 2017, 29
L.Ed.2d &41.1 -

See S. 81, 93rd ConfAJst-"
Sess.,“liy Coug.hW. 4195 (1913 Kk"hrther

congressional attempts to deal with the is—

sue may be anticipated.

It is needless to catalog the many deci—

sions and the extensiive literature in support
of the exclusionary rule.3 My brethren find
that four justices of the Supreme Court

have written in support of some modifica—

tion of the rule. However, five members of
the Court up to now have not suggested its

qualification, and they constitute a majori—

ty. No other circiit court has altered the
rule. Consideration of these factors should
make us hesitate t rush in with our own
newly devised judicial solutions, Those
who join in the opinion authored by Judges

1. The Chief Justice staled:
Some clear demonstration of the benefits and
effectiveness of the exclusionary rule is re-
>(iv quired to justify it tn view of the high price It/
extracts from society—the iclrasc of count-
less guilty criminals. See Allen. Federalism
and the Fourth Amendment: A Requiem fur
Wolf, 1961 Sup.Cl.Rev. I, 33 n 172. But
there is no empirical evidence to support the
claim Ihai the rule actually deters illegal Con-
duct of law enfotcement officials. Oaks,
Studying the Exclusionary Rule in Search
and Seizure, 37 U.Ch.l..Rev. 605, 667 (1970).
*103 U.S. at 4)6, 91 S.Ct. at 2014, 29 |..Ed.2d at
636.

AS 11K 0,>

|7Jhcre is anotﬁer consi_geratﬂn— the
perative of judicial integrity.” The
minal goes free, if he must, hut it is
the law that sets him free. Nothing can
destroy a government more quickly than
its failure t observe its own laws, or
worse, its disregard of the charter of its
own existence.
Mapp V. Ohio, 367 U.S. 643, 659, R! S.Ct.
1684, 1694, 6 L.Ed.2d 1081, 1092 (1961) (cita—
tion omitted).

Justice Brennan elaborated on this ra—
tionale for the rule in his dissent in United
Suites w Calandra, 414 U.S. 338, 357-58, %4
S.Ct. 613, 624-25, 38 L.Ed.2d 561, 576-77
197D):

The exclusionary rule, if not perfct, ac—

complished the twin goals of enabling the

Judiciary to avoid lbe taint of partnership

in official lawlessness and of assuring the

2. In his concurring opinion in Stone v. Powell.
426 U.S 465. 497. 96 S.Ct. 3037, 3053, 49
L.I'd.2<1 1007 (1976), the Chief Justice said that
the lime hud come lo modify the reach of the
rule “even if it is iciained for a small and
limited category ol cases”

3. See, e Kumtsar. The Exclusionary Rule in
Historical Peis/iecinc; Thr Struggle to M.itoi
the I'outth Amendment More Than 'An Empty*
Blessing," 62 Judicature 337 (1979), cf. I W.
LaPave, Search mid Sri/ure 8§ 1.2 (1978).
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people- all potential victims of unlawful
government conduct- that the govern—
ment would not profit from its lawless
behavior, thus minimizing the risk of seri-,
ously- undermining popular trust in
government.
That these considerations, not the rules
possible deterrent effect, were uppermost
in the minds of the framers of the rule
clearly emerges from the decision which
fashioned it
“The effect of the Fourth Amendment
is to put the courts of the United
States and Federal officialsin the ex-
crcise of their power and authority,
under limitations and restraints as to
the exercise of such power and authori—
ty, and to forever secure the pecple,
their persons, houses, papers, and ef—
fects, against all unreasonable searches
and seizures under the guise of law.
The tendency of those who
execute the criminal laws of the coun—
try to obtain conviction by means of
unlawful seizures . should
find no sanction in the judgments of
the courts, which are charged at all
times with the support of the Constitu—
tion, and to which jxmple of all condi—
tions have a right lo gpjtcal for the
maintenance of such fundamental

rights.

4, Part Il does not make clear the scope of the
shield of clilr-i good faith or of reasonableness.
It raises many questions. For example, does
tht reasonable-good-faith doctnnc permit intro-
duction of evidence taken under an invalid
search warrant because the policeman reason-
ably believed il to he valid? Does il shield only
errors of fact or both errors of fact and errors
of law?

While 1 do not consider this a proper occasion
for discussion of the merits of the exclusionary
rule either in general or as applied to this case.
1must point out that the solution advocated 1
iny brethren in Pan Il raises questions
warrant debate. When we arc confronted il'ith
a case whose resolution truly turns on the (px-
clusionary rule, 1 would consider all of
Supreme Court precedents. If they allowed

rs judges of an inferior court, sufficient lat\
tude, I would consider all of the arguments for
and agnirst the rule anil not merely its poten-
tial for deterring police misconduct. On that
occasion, | wouid examine more closely the
logic of the remedv proposed in Pan Il. My
brethren reason that the exclusionary rule is

G22 FEDERAL REPORTER, 2d SERIES

This protection is equal! mextended t©
the action of the govemnt. ent and offi—
cers of the law acting under iL .

To sanction such proceedings would be
to affirm by judicial decision a mani—
fest neglect, if not an open defiance, of
the prohibitions of the Constitution, in—
tended for the protection of L’e people
against such unauthorized action.”
Weeks v. United Stales, 232 U.S. 33,
391-392, 394.34 S.CL 341, 344,345, 58
L.Ed. 652 \3934).

The rule has also been justified, notaj/v
by the late Justice Hugo Black, on the besis
that the relationship between the fourth
amendment and tl “terimination
clause of the fifth a ,.erar>-_it requires sup—
pression. See Mapp V. Ohio, 367 U.S. 643,
661-666, 81 S.Ct. 1684, 1684-1698, 6 LEd.2d
1081, 1093-96 (1961) (concurring gpinion).
See also Wolf V. Colorado, 338 U.S. 5,
41-42, 48, 69 S.CI 1359, 136S-69, 93 L.Ed.
1782, 1793 (194D (Rutledge, J.. dis.utinr).

Whether or not the rule should be modi—
fied, these opinions warrant the full and
direct consideration they have not received
in Tart Il. The announcement of a radical
change in the scope of the exclusionary rule
creates a host of interpretative problems.4
Its application presumably will require re-

"Justified in the illegal search context only by
its deterrence of future police misconduct.” P.
S41 supra. They say, "It makes no sense to
speak of deterring police officers who acted in
thr good-faith belief that their conduct was
legal by suppressing evidence derived from
such actions unless we somehow wish to drier
thern from acting at all. . | A] ‘police
officer will riot he deterred from an Illegal
search if he does not know tjiat il is illegal.” *
P.IMZ'siipriT

If this is correct, it appears needlety”o require
the |Kilice officer's subjective good faiin>I$o be
objectively reasonable. A police-nan who iW i
complete subjective good faith s unlikely tc
stop to ask himself. "Am | >lso reasonable?"
The additional criterion that the mistaken belirl
that the officer is acting correctly must also be |
reasonable suggests uneasiness wt'h the rclias
bililv ol agoog faith lest. Il cannot oe justifiryi
on the unsupported supposition that t! the
Jice know good faith alone will not suffict

i\ill also be encouraged to leam constitutional
law-apd deterred from acting in ciOjcf igno-
rance ruunrc-isori.ibirr,ess.
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trial of almost every motion to suppress in
every criminal case now pending before us
on appeal and in many cases now pending
in district courts. In many trials, motions
1o suppress will be denied, defendants will
be convicted, their convictions will be ap—
pealed and there will be no finality until
the Supreme Court decides. The announce—
ment of the rule as an alternative ground
for decision in a case where al the court
agrees on the result virtually immunizes
this case from Supreme Court review. We
must, therefore, await another case where
the isste is directly raised and decide the
question again before there can be reasona—
ble hope that the supreme Court will re—
view what we do. 1 must, therefore, ex—
press my regret that this case has been
utilizad as a wehicle to disseminate a doc—
trire unnecessary to itsdecision. The merit
or lack of merit of action that s so gratui—
tous need not at this time be further dis—
cussed.

COOK INDUSTRIES, INC., Plaintiff-Ap—
pellant Cross-Appellee,

V.

BARGE UM-308, her tackle, apparel,
etc., in rim, Defendant,

Upper Mississippi Towing Corporation, in
personam, Dcfendant-Appellec
Cross-Appel lant.

No. 78-2797.

United States Court of Appeals,
Fifth Circuit.
July 31, 1980.

Shipper sued carrier for injury t a

cargo of soybeans aboard the carrier's ves—
<l. The United States District Court for

the Eastern District of Louisiana, Morey L.
Sear, J., found the carrier lisble for the
cargo damage but awarded no damages,
finding that the shipner had presented in—
sufficient evidence of damage. Carrier and
shipper appealed. The Court of Appeals,
Fay, Circuit Judge, held that: () the dis—
trict courts findings that the carrier
breached its duly to inspect the cargo of
soybeans during a 74-day delay in shipping
and that its negligent failure to inspect the
soybeans resulted in their deterioration
were not clearly erroneous, and (2) the
proper measure of damages where the ship—
per blended the deteriorated beans with a
higher grade of soybeans and sold the blend
at a price equal to the original market value
of the cargo was not the cost of blending
the deteriorated soybeans with the higher
grade beans, but was the usual measure of
damages, the difference between the fair
market value of the cargo at the place of
destination, in like condition as when itwas
shipped, and its actual value at the place of
destination.

Affirmed in part, reversed in part and
remanded.

1 Shipping ©=131

Usual measure of damages for injury
10 goods in possession of carrier is differ—
ence between fair market value of cargo at
place of destination, in like condition as
when itwas shipped, and its actual value at
place of destination.

2. Shipping ©=132(5)

In action by shipper against carrier for
injury to cargo of soybeans aboard earner’s
vessel, district court™s findings that carrier
had duty to inspect cargo during 74-da)*
delay in shipping and that its failure to do
so caused deterioration of soybeans were
not clearly erroneous.

3. Shipping ©=120

Common carrier I under continuing
duly to protect shipper"s cargo against dam —
age while cargo remains in eamer"s custo—
dy, including obligation to inspect cargo

ics.m eV ] v.tr

Lry<l.-
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Juneau — A hill that would
let some evidence that was ob—
tained illeally be used against
suspects of major crimes has
been introduced by Rep. Sam
Pestinger, R-Anchorage.

The proposal would weaken
the so-called exclusionary rule.
Under the rule, evidence ob—
tained illeplly — when police
violate a suspects constitu—
tioal rights — cannot be used
incourt against the person.

Law-and;-order  advocates
see the exclusionary rule as a
lepl tedmicality that can
thwart police investigations,
hamper prosecution strategy
and sometimes free criminals
who ought tobe punished.

Pestinger said he isnot seek—

water down
isionary rule

ing a sweeping revision of the
exclusionary rule.

“What 1Y liketosee isthata
search based upon a warrant
that contains a technical defect
in the warrant, and the officer
is acting in good faith on the
warrant. We want that evidence
tobe introduced."

“We do have some basic civil
rights here that we have fo pro—
tect,” he said. But evidence
should not be withheld ifa war —
rant lists the wrong color of a
house to be searched and the
rest of the case isvalid, he said.

The exclusionary rule was
established by a series of legl
precedents, based on the consti—
tutional prohibition of illexal
searches and seizures.



The Court found his statements concerning the bribe
admissible although given after a request for counsel
since they constituted an independent crime, declaring
that “ legal assistance docs not give immunity for n new
crime committed in the presence of police officers.”
Here, the bribe offer furnished a valid, independent
besis for interrogation where defendant took the risk
that his offer would be recorded.

A defendant who asks for counsel in one breath and
in the next, without awaiting the arrival of counsel! and
in the absence of provocation, makes a bribe offer,
shows that he views the need for legal assistance as
limited to “ legal proceedings that will ensue but con—
siders himself quite competent to seek an illegal end to
his predicament."

In denying suppression of the cocaine, the Couc
found defendant’s conduct both uncocrccd and so
bizarre (510,000 bribe for a traffic offense) that a police
officer offered such a bribe would quite naturally ask
questions. No unfairmess occurs in creating a further
exception to the waiver of counsel rule only in the

presence of counsel when a defendant attempts to sub—

vert justice. Defendant’s admissions were spontaneous
in response to legitimate police inquiry, and, since they
were related to his bribe offer, fell outside the protec—
tion of his right to counsel.

Defendant’s admissions on possessing cocaine
fumished probable cause for arrest. Not only was it
seized after arrest but the information as to its location
given as part of the bribe attempt, precluded any rea—
sonable expectations of privacy.

In a dissent by Judge Jasen, a three-judge minority
found admission of the cocaine offensive to the right t
counsel. The dissent felt that the police are not relieved
of their constitutional obligations to respect a
defendants rcqucM for counsel simply because during
the course of prosecution, defendant commits another
independent crime.

Search Warrant— Canine Reaction to Aroma
of Contraband- Reliability of Dog ’s Senses
(N.Y. Ct. of App.-12/22/81)

Suspicions of police at the Los Angeles airport were
aroused by the profuse sweating and nervous behavior
of defendants who displayed large sums of cash w; en
they purchased tickets without reservations. A specially
trained dog, Frog, was brought over lo the baggage area
and gave positive reactions, indicating the presence of
drugs. Defendants were allowed to board the plane.
Slate police in Buffalo, lafter securing a search warrant
based upon these facts/Jound a substantial quantity of
heroin inone of the defendant’s suitcases.

Ihe Court inPeople v. Price held that no warrant was
required for Frog’s initial activity, namely sniffing the
air to determine if contraband was present in their
luggage. Since there was 110 actual intrusion or search of
die luggage, the defendant, who moved to suppress the
seizure of the heroin on Fourth Amendment grounds,
could not establish the clearly illogical proposition that
liebad a reasonable expe”™”uion "that the air surround—

ing his luggage and the odor apparent in that surround—

ing air will remain private.”

Frog®s 100% prior accuracy in over 700 drug detec—

tion cases and judicial notice of mankind s longtime use
of the superior senses of dogs, precluded production of
the “canine cannabis connoisseur™ for in-court cxami-
natiornn !lie absence Ol any challenge to the dog’s
reliability.

a (-

Arrest Based on Erroneous Warrant Information— No

Probable Cause
(N.Y. Ct. of App.-12/23/81)

A unanimous 9"irl in People v. Jennings reversed
defendant’ burglary convictions based 011 its finding
that his arrest as a parole violator and the subsequent
search and .seiare of stolen items and defendant’s palm-
print incident to that arrest were not based on probable
cause since Ihcwarrant relied on by the arresting officer
had been vacated. A warrant for defendant’s arrest was
issued in November 1977 by the Stale Division of Parole
and entered in the computerized records maintained by
the Division of Criminal Justice Services (“DCJS™) and
the Federal Bureau of Investigation™s National Crime
Information Center. The warrant was executed in January

1978 and a clearance form was filed with DCJS sooii™\

thereafter. A Supreme Court order vacated the parole
violation warrant in June 1978. However, the warrant
was maintained 0!l DCJS files as an active violation
warrant.

In September 1978 defendant®s car was stopped for
various traffic violations. In the course of writing tidets,
the officer forwarded identifying information on
defendant to local police headquarters for a standard
warrant check with DCJS and the FBI via teletype.
Within minutes the open warrant was reported back to
headquarters which attempted, by teletype, to confirm
the status of the warrant with the Division of Parole.
Parole did not respond to the inquiry. Based on the

open warrant, the officer arrested and searched defen—
dant, discovering stolen jewelry 0*1 his person and other .

stolen goods in the trunk of the automobile. During
processing at headquarters defendant’s palmprint was
taken and later matched with a print from a burglarized
house. Defendant subsequently admitted that burglary.
In reversing defendant"s conviction on the basis of his
invalid arrest, the Court suppressed the items taken
from his person and the trunk of the automobile as well
as his palmprint and admission as "'poisoned fruits" of

the unlawful anmrest. The Court rejected the prosecution®s—

claim that the arresting officer’s good faith reliance on
the warrant information rendered the exclusionary rule
inapplicable since ” [ajn assessment of probable cause
tums on what was reasonably and objectively in the
mind of law enforcement authorities” and not subjective

I
\

considerations such as absence of malice or lack of in-*"*

tent to violate constitutional rights. The Court also re—

jected the People’s argument of inevitable discovery
after an inventory search because the arresting officer
had conceded that until he learned of the warrant he was
only going to tidet defendant for the traffic violations.
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Summary and Analysis

lowa Bar Can’t Slop Lawyers
From Direct Mail Advertising

The lowa bar association cannot completely pro—
hibit direct mail advertising by attomeys, nor can i
prevent them from advertising iheir fees as
"reasonable” or "moderate,” the U.S. District
Court for the Southern District of lowa rules. It
declares several lowa disciplinary rules prohibiting
such activities incompatible with the First Amend —
ment. (Bishop v. Committee on Professional Ethics
and Conduct of the lowa State Bar Association,
8/20/81).

In response to the approval of lawyer advertising
in Bates v. Stale Bar of Arizona, 433 U.S. 350, 45
I.W 4895 (1977), the lowa bar adopted rules pro—
hibiting till forms of adwvertising not specifically
listed. The Ietdid not include direct mail advertising.
In addition, the rules spelled out certain prohibitions,
including any "subjective" characterization of fees
as "cut-rate,"” "lowest,” oi "reasonable."

The court employs the lest embodied in Central
Hudson (las and Electric Corp. v. Public Service
Commission, 447 U.S. 557, 48 1.W 4783 (1980), Ibi
determining the constitutional limits on commercial
speech regulations. It concludes that while the stale
may have legitimate interests in legulatim: direct mail
advertising, total prohibition s more extensive than
necessary to serve lhose interests. ?uncover, the
court notes, direct mail advertising liss received con—
stitutional clearance in bolh Kentucky and New
York.

As to the subjective cliaireieri/niion itrle, the court
approves the ban on "Imcksieiisb" adjectives such as
"cut-rate” and "give away,” but, it says, the First
Amendment protects the "verifiable truthful use of

strained adjectives" such as "reasonable," 'very
reasonable,” and "moderate." (Page 21(d)

Ky. Court Refuses To Suppress Drugs
In Light Of Police Officers’ flood [I'ailli

The Kentucky Court of Appeals refuses lo order
the suppression of dings whose seizure, while
perhaps technically illegl, was accomplished by of—
ficers who acted reasonably and in complete good

Section 1

faith. The court does not adopt a specific "good
faith" exception to the exclusionary ruic, as the Fifth
Circuit appears to have done in U.S. v. Williams, 622
F2d 830, 49 LW 2161 (1980). But itdocs quote exten—
sively from that case. Also cited isPeople v. Adams,
442 NE2d 537, 49 IW 2736 (1981), in which the New
York Court of Appeals took a "good i.h" ap—
proach to consent searches. (Richmond v. Com—
monwealth, 7/31/81, received 9/10/81)

The evidence in this case was seized pursuant to a
warrant issued by a magistrate from another jurisdic—
tion. The court doubts dial such a warrant is legl,
but il finds no controlling decisions on the matter
and refuses to resolve the issue here. Instead it con—
cludes that, regardless of the warrant® lawfulness,
the fruits of the search should not be suppressed
because neither the police nor the issuing magistrate
bad any reason to believe they were acting illeglly.

"We simply bold here," the court says, "limited to
the facts of this case, that the application of the ex—
clusionary rule, even if the search warrant was illegl,
would do nothing to deter future police conduct
taken in the reasonable and good faitli belief that the
conduct was legal.” (Page 2162)

Employer Must Prove Equal Pay Ae(
Defense In Sex Bias Suit Under Title VII

In a suit under Title VIl of the 1964 Civil Rights
Act alleging pay differentials based on sex, the
female plaintiff, of course, must persuade the trict of
fact dial females ate paid less than males lot doing
the same woik. But, the U.S. Distiict Court for die
Pastern District of California decides, once tin plain—
tiff establishes dial fact, the employer liss die burden
of pioving, not just proffering evidence, dial ine pay
differentini & authorized by one of lire four affir—
mative defenses contained in the Equal Pay Act.
1bat’s different, die couil caiefully explains, from
Title VII litigation not involving sex-based p.iy dif—
ferenii.ils where die burden of persuasion always re—
mains with die plaintiff. (Kouha v. Allstate In—
surance Co., 9/3/81)

A female insurance sales trainee alleged that
employer discriminated against females by selling

('ntiictiis Cupyitjihl 'L HWI hi llic hutrun of h\uintuit Affairs, ha
I'tIns nf rcthisinhulioti nr n/"iuihniioii hi ltnij; lu iitjiynghl uit Zul



and the dispatcher’ radio calls to the police cars
were allirmative actions setting the emergency ma —
chinery in motion.”

Although there is no direct evidence that the
victim detrimentally relied on the assurance of
police assistance, the court finds circumstantial
evidence that “strongly suggests that she did so.
She could have summoned help from police in the
village where she lived or from her neighbors and
she could have left her house, but instead she
remained inside. (Page 2182)

Costs Outweigh Benefits

EXCLUSIONARY RULE COMES
UNDER EIRE INWASHINGTON STATE

In a case that rellccls the current ferment over
the Fourth Amendment exclusionary rule, a major—
ity of the Washington Supreme Court refuses to
apply the rule to ollicial actions that violated not
the Constitution or Washington law K\ a neigh—
boring stales law. Police others from Washington
arrested the defendant in Oregon and brought him
back into their own jurisdiction, offending several
Oregon tatutcs in the process. The defendant chal —
lenged the admission of a confession he subsequent—
ly gave as the fruit of the poisonous tree. Noting
that this ks a case of first impression in Washington,
the majority employs a balancing test and deter—
mines that the exclusionary rule is not applicable to
cases such as this one (State v. Bonds. 11/1D/82)

While the U.S. Supreme Court liass seemingly
limited the justifications for the exclusionary rule
1o deterrence only, the Washington majority takes
a more expansive view, noting that the goals of iho
rule also include preservation of tie judiciary's
dignity and, "most important," protection of priva—
cy interests Even 0, the costs of applying the rule
in this case outweigh its berefits, the majority says.
The arresting ollicers had probable cause to arrest
the defendant and “lell short only of the Oregon
rule that a private citizen may not arrest for a
lelonv committed out of his presence. Ihis rule goes
beyond what we consider necessary to protect the
privacy interests of individuals.” furthermore,
there are plenty of deterrents for future misconduct
of this kind — the ollicers could face criminal
charges, stale civil actions, and federal civil rights
auits. In addition, judicial integrity would not be
endangered by admission of the confession.

The exclusion of the defendants confession
would undercut tlie stale’s entire case against the
defendant, "whose quilt i no! questioned,” the
majority adds. The “improper" return of the defen—
dant "was merely incidental to the arrest and
represented no new intrusion into defendant®s pri—
vacy. li represented more of an affront to the rights
of the State of Oregon than of the defendant."

12-0 02
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The majority warns, however, that itwill use its
supervisory power to exclude evidence obtained as a
result of future unauthorized violations, if potential
liability does not deter such conduct.

Justice Utter dissents on the ground that the
rendition of the defendant into Washington, absent
a judicial finding of probable cause, violated the
Fourth Amendment. The arrest and rendition vio—
lated Washington as well as Oregon law, he adds.
(Page 2183)

Legislation — The exclusionary rule is also un—
dergoing close scrutiny in another arena — Con—
gress. The House Judiciary Subcommittee, con—
ducting a series of hearings into the operation of
the rule, recently addressed the question of wucthcr
the rule should be qualified with a “good faith"
exception However, all three witnesses who testi—
fied at the hearing gave the idea very negative
reviews.

Hie first witness, a law professor, focused his
opening remarks on the possible implications of the
Supreme Court"s vccent order of reargument in
Ilinois \. Gates (see 32 cT! 1033). lie opined that
the Court might be prepared to adopt a limited
version of the good-faith exception in that case but
expressed the view that such a course would stop
the development of Fourth Amendment law,

This sentiment was echoed by the second witness,
who represented an organization of police execu—
tives. She said the good-failh. exception had litte
merit and in its place proposed a scheme whereby
responsibility for unconstitutional police behavior
would be placed on police adminstrators and not on
individual ollicers. Ilndcr this system, if the pros—
ecution showed that a police department met cer—
tain training and recording requireme ms ihc chal—
lenged evidence would be admitted.

Ilie firal witness appeared on behalf of the
Philadelphia Bar Association and voiced that Bar"s
disagreement with any major change in the exclu—
sionary rule. Change would require years of settled
case law t be discarded and would be a waste of
judicial resources, liesaid. The witness also told the
subcommittee that it may not have authority to
change Ilie rule. (Page 2197)

(omprclicnsivc Review

LEGALITY OF ABORTION RESTRICTION"S
ARGUED BEFORE U.S. SUPREME COURT

lor ihe first time since the U.S. Supreme Court™s
ruling m Roe v. Wade, 410 U.S. 113 (1973), which
most observers believe announced an unlettered
riglil io abortion during the first three months of
pregnancy, the (Court is conducting a comprehen—
sive review of slate and local restrictions on abor—
tion. The Court beard oral argument last week in
eases that could reline Ihe “compelling" state inler-

32 CrL 1039



Ris.v They distinguish Scimsicr v. City of New York, 5 NY2d
75. wliere the special relationship giving rise to liability was
found in the obligation owed by the municipality to an inform-
er who. ai the risk of Ins life, had given information to ihc
police.

The defendant's argument misses the mark. It is not tin
establishment .1 the emergency call system to serve the \ illa.ee
ol Kenmore. standing alone, which creates the duly. Il is elie
holding out of the 911 number as one lo be called by som .one
in need of assistance, Amalia Dcl.ong"s placing of the call in
reliance on ll'at holding out. and her further reliance an the
response lo her plea for immediate help: “Okay, rigiu away."
I'his is not a mere Liilurc lo furnish police protection owed to
the public 3enera|ly but a Case where the municipality has
assumed a duly in a particular Rerson which it must perform
“1t @ nomiegligenl manner, |although without Ilie] voluntary
assumption of that du'y, none would have otherwise existed"
(i lorcnce ¢ Goldberg. 41 NY2d 1S9. 196?. I'he complain!
writer's acceptance of the call, his transmittal of ihc complaint
card to ihc dispatcher and the dispatcher's radio calls to the
police cars were allirmative actions selling the emergency
machinery in motion This voluntary assumption of a duly to
act carried with n the ohliiMlion to act with reasonable care
=</ |Liul Zcw]

liui. the city and county argue, failing to fulfill an undertak-
ing lo provide police protection does not result in liabilitv
unless n be shown that the police conduct in some way
unrc.is.'d the risk lhey maintain that the evidence does not
establish Ili.1 the conduct had gone forward to such a stage
that inaction would commonly result, not negatively merely in
withholding a henolii. Inn positively or actively in working an
inpin In other words, they argue, .il".linugh the hand may
have been set In the ta k and withdrawn, n lias resulted in no
harm. We disagree.

| /cw| Wlitle there could in tins case be no direct evidence
tliit Nmalia Itd one relied to her ultimate detriment on the
assurance ol police assistance, the ciiciimslanti.il evidence
stronglK sug?ests that she did so Instead of summoning help
limn the \illage police o1 from her neighbors * * V she wailed
Ini (lie response to Iter n| | ..ill Instead ol taking her baby and
going out the limit dooi where she would have been sale, sie
remained dclciisehss m the house. |/o/</ /ev/|
~Nni can we agree that the pi- ol was insiillicicnt to establish
Lnowmate cause W liete dillcieiu inferences may reason.ihly
e di.ivvii Iruin the evidence, ihc iliiesiiou is one for the ftiiry
lleie. the jury could have concluded that, without the critical
mistakes in handlinr? Die uuinil transmission and the subsc-
ijiicnt Liilurc to Conduct 1 follow up, a village police car would
have atlived in time 10 pieveni the attack or to stop the
mitutlcr hdoie he could inllici Die linal lalnl wound to the
ncik Hancock |
Widling 1. (v of Itls Ny SupCl Aliil>iv, dlliDept.
11/9 K2)

)

WASHINGTON BALANCES COSTS.
BENEFITS OF EXCLUSIONARY RULE

<onlessinn resulting front illegal arrest in
neighboring state rv iiilmissihle. »2D52D
»lit 55 »hi /5 »/RR.75]

In a case of first llllpiers.ion in that stale, a majority of
the Washington Supreme (‘unit declines to npply the
exclusionary rule lo the c<nfession of a murder defeat
dam wlio.se arrest in Oregon by police ollicers from
Washington violated Oregon law. |Ilie illegality of the
arrest and return of the defendant to Washington falls
short ol a eonstiiulion.il violation; it violated only the
laws of a neighboring stale, the court says. Such circum-
stances justify application of a balancing lest to deter-
mine il the benefits ol applying the exclusionary rule
outweigh the costs of its application.

12-8-82
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In this case, the cost of applying the rule is substan—
til. the majority declares; the states case would be
undermined. On the other hand, the protection of priva—
¢y interests of individuals, deterrence of police miscon—
duct. and preservation of the judiciary’ dignity would
not be significantly endangered by the failure to apply
the rule.

The majority also refuses to suppress the trial testimo—
ny of a psychiatrist who had been appointed lo assist
defense counsel at an earlier juvenile court jurisdictional
hearing, but testified for the state, in rebuttal, at the
trial itelf. When the defendant raises the insanity de—
fense. the majority says, statements uttered in the con—
text of a psychiatric examination are not protected by
the fifth Amendment, and the attomcy-client privilege
docs not cover the psychiatrist™s testimony.

Justice Utter, dissenting, maintains that the rendition
of the defendant into Washington, without a judicial
finding of probable cause, violated the Fourth Amend —
ment Furthermore, the arrest and rendition violated
both Oregon and Washington lav. he says. He concurs
with the majority’s ruling that the psychiatrist’s testimo—
ny was admissible, but disagrees with the majoritys
conclusion that the attormcy-client privilege should not
extend t a psychiatrists testimony when the insanity
isse B raised bv the defense. (State v Ronds.
11/10/82)

Digest ol Opinion Defendant Dudley Mark Komis lived in
Vancouvei. Washington Knuds was 16 years old when. on the
evening ol November 14, 107N, lie raped and murdered an
elderly woman in her home. On November 21 two detectives
Irimi Die V.ineonvei Police Department, acting o1 information
Dial K-unis was employed by a Portland, Oregon, restaurnni,
wym in the restaurant and then to a nearby shopping mall,
where tlicv located Konds

Allci Konds continued Ins ulcntilv, lie was told that lie had
been reported by his lather 1>a runaway and that the ollicers
wanted him to reiurn with them to Vancouver. |he detectives
did not icll Komis that he was a suspect in a homicide and
bmgl.iiy. that lie was hoing arrested for these crimes, or that
they intended to interrogate him regarding these crimes upon
returning him to the Vancouver police station. DelTndai.l
asked the ollicers what wo- Id happen il he refused to return
wiili Diem fo \,incomer Ihey said lie would he turned over to
the Multnomah <omiiy. Oregon, juvenile authorities, who
would detain him in their custody, Defend.nil then told the
detectives that he would return with tliem to Vancouver.

As Die detectives accompanied defendant Icom the shoppin
mall 10 their vehicle, they told him not to run from them, an
one ol the ollieeis took him by the upper arm and led him lo
the cm1 |he detectives then drove defendant to Die Vancouver
poliie station, Ihey did not explain to him that he had a right
to contest w an Oregon court Ins return lo the stale of
Washington Ilie ollicers had no vvairant lor defendant's
atrest and no attempt had been made lo obtain a warrant.

\t the poliee station. Konds was ie.nl his Miranda rights and
sul)M*ijiieiillv confessed Itomls was charged with live felonies
arising out ol me events which culmmnicd m the victim’s
death  \ "iiivunile declim- hearmg" was Inld to determine
wvlielliei Konds would be tried as an adult In assist defense
counsel in preparation for Dm heating, the court ordered the
appointment of Hi (my P.ov.iiesh. a psychiatrist, and Dr
Dean ILons, a psychologist Al this lime, Dr. I'mvanish
interviewed Konds and elicited incriminating statements from
him Ilie liiveuile court liemd leslimonv and arPument and
declined imisdic'tion. Konds was leiumiOed to ( lark Cminty
Supcnoi (mill, where lie was charged with lusi degree mur-
der, lust degree rape, and urst degree burglary lie pleaded
not guilty and not guilty by icason of insanity

32 CrL 2183



Prior lo trial, hearing wa.i held to determine ihc admissibil-
ity of Komis' confession and other evidence obtained subse-
quent to his arrest in Portland. The evidence was ruled admis-
sible. Also prior to trial. Bonds moved in limine against the
state's using Dr Parvaresh as a rebuttal witness: the motion
was denied.

At trial, defendant presented an insanity defense. The jury
convicted Bonds of tirst degree murder, lirst degree rape, and
lira degree burglary, lie appealed to the court of appeals, and
we accepted certification.

The Vancouver police ollicers violated Oregon law in arrest-
ing Bonds and removing him to Washington First, Oregon
statutes were violated by the arrest The police ollicers were
not Oregon peace ollicers (ORS 133.005(3)), or persi -
authorized by Oregon la to take juveniles into custody (ORS
419.569(1)). ior purposes of Oregon law. they were only
private citizens and could arrest only for offenses committed in
their presence (ORS 133 2251 The arrest of Bonds was not for
an offense committed in their presence and therefore violated
Oregon statutes Second, the ollicers made no attempt to
comply with Oregon extradition procedures, undet the Inter-
state Compacts on Juveniles and Children, luvcnile Services
(ORS 417). and the Uniform Criminal Extradition Act, (ORS
133.743-1319921.

It is not disputed that the ollicers had probable cause to
arrest Bonds, Therefore, although no warrant for his arrest had
been obtained, the arrest met the standards ol reasonableness
prescribed by the fourth Amendment. There is therefore no
fourth Amendment viola.ion to require or justify the exclusion
of Bonds' confession.

In this state, we have not limited the exclusionary' rule lo
protection of the constitutional immunity from unreasonable
search and seizure. Instead, we have extended the rule beyond
the original Fourth \nrndincnt context to suppress evidence
obtained pursuant to an un'awliil iiihdeineanoi arrest. Ihe
rule has also been applied when a statute is violated in the
course ol obtaining evidence

[/<exr1 We have not, however, preciously had the opportuni-
ty to consider the application of the exclusionary rule where
the arresting nlliccrs violate, not statutes ol this state, but
statutes ol a neighboring state. Arguably. micli an arrest is
illegal and therefore justifies the application of the exclusion-
ary rule without luiiher discussion. * * * However, we decline
to mechanically apply the exclusionary mle in this ease with-
out considering whether the benefits to be obtained from its
application outweigh the costs imposed

By balancing the competing costs and benelils in this case,
we do not intend to suggest that such a balancing should be
carried out whenever the operation of the exclusionary rule is
all issue, When evidence is ulitame | in viol,all « of the defen-
dant's eonsijiution.il immunity from unreasonable searches and
seizures, there is no need to balat ee the particular circum-
stances and interests involved ** * Evidence obtained as a
icsiili ol an unreasonable search > seizinc must be suppressed
However, where evidence is obtained through an illegality
wlinch falls short of a viol.(lion of the defendant's constitutional
immunity, and where no violation of tfits stale's laws has
occurred, we hold that balancing of the costs and benelils ol
exclusion is appropiiale See Stone v Powell. 42x U.S. 465,
4XK (1976) jlie illegally obtained evidence should be sup-
pressed unless the costs of suppression in the particular ease
outweigh the benefits achieved by -.uppresvon * * *

| I'lhe exclusionary rule should be applied lo achieve three
objectives: lirst. and . iost important, to protect privacy inter
ests of individuals against unreasonable governmental intru-
sions, second, to deter the police limn acting unlawfully in
obtaining evidence: and tliiid. to preserve the dignity of the
pulieiary by refusing to consider evidence which has been
obtained through illegal means We now proceed lo consider
the extent to which these objectives would be attained by
excluding the confession in the present ease.

lhe privacy interests of individuals against unreasonable
intrusions are protected in this state by the requirement that to
he constitutionally valid an arrest must lie reasonable * * * In
the present case, the police ollicers who arrested defendant had
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probable cause to believe he had committed a felony in Wash-
ington. The ollicers fell short onlv of the Oregon rule that a
private citizen may not arrest for a felony committed out of his
piesenee. This rule goes beyond what we eonsidei necessary to
protect the privacy interests of individuals, its violation there-
fore does not represent the kind of intrusion that the exclusion-
arc rule i< designed to prevent. Application of the rule in this
ease would therefore not advance the primary purpose which
underlies the rule.

However, the second and third purposes or the rule might be
served by application ol the rule in this case. Unauthorized
police excursions into neighboring states vvouhl certainly be
deterred by a refusal to admit evidence obtained as a result of
such activities. However, wc feel that in this ease alternative
deterrents are available. The police ollicers concede that they
were acting as private eiti/ens in Oregon and therefore may
well be exposed to civilian criminal or civil liability for unlaw-
ful arrest under Oregon law. liven police ollicers may sutler
civil liability if the civil rights of the arrested person were
violated. * * * If such potential liability does not constitute
sufficient deterrence of police ollicers' making unauthorized
excursions into another jurisdiction, let it be understood that
we will not hesitate in the future in use our supervisory power
lo exclude the fruits of such unauthorized excursions. * * *

The Imal purpose ol the rule, preservation of judicial inlegri-
.v. would also he served In the application of the rule. Howev-
er. this eonsideralion is not absolute *’ * and in this ease is
milig.itcd somewhat by the arrest being consistent with stan-
dards recognized bv this court.

We turn now to consider the exists of applying the rule
These are substantial Defendant's Confession was crucial to
die Smte's case against him It implicated him in three terrible
crimes It is not claimed that the illegality impaifed the
credibility ol the confession. Suppression would threaten the
Stale's entire case against defendant, whose molt is not ques-
tioned We have little Itc'sil 1lion in concluding that these costs
dearlv outweigh the limited benefits which would be obtained
from excluding the confession because of the illegal arrest.

I lie second phase ol the police ollicei's illegal conduct w.is
the return ol deletidanl to (Vaslnngion. lIhc ollicers cavalierly
ignored Oregon extradition proceedings and summarily re-
moved delendanl across the Columbia River into Washington
However, sicli illegality does not constitute a violation ol due
process ** * Xiii, in our opinion, does il constitute reason lor
the operation ot the cxtliisioiiatv rule Hie summary removal
ol defendant into W.ishinplon took onlv a lew minutes and was
accomplished pcacclullv, wiiilioiii threats and with defendant's
concurrence. |lie improper inteistate rendition was merely
incidental to the arrest and represented no new intrusion into
delendanl « privacy. li represented more ol an allront to the
iights of the Stale of *begun than of the defendant According-
ly. we conclude that the fact that the anest was billowed bv a
violation of ifiegon cvtr.idiliou procedures does not shill the
balance ol costs and benelils which we have already discussed.
We theieloie nllirin the Inal court's refusal to suppress defen-
dant's confession.

We do not. by admitting defendant's confession, in any way
condone the extraterritorial activities o| the police ollicers in
this ease * * * Although the blatant violation of Oregon laws
did ind warrant exclusion of the evidence in this ease, we
reiterate our determination to exercise our aipcrvixory powers
to exclude evidence foi such violations in the future [inti
/elll

Bonds argues dial the attorney-client privilege precluded Hi
I'aivaiesh lion) teslilymg against him He also argues that Ins
laled by the testimony of Dr [I.irvaresh Although Bonds
contends that the two privileges are intertwined, we find tlial a
i.itioii.il resolution of the issue can be achieved only by disen-
tangling them

Ilie Supreme ( nun recognizes th.it statements uttered in
the context of a psycln.itile examination are temoveil from the
reach o| the Itill) Amendment when the defendant raises the
insanilv delense See | sic-lie v. Smith, 451 | S 454. 29 <rl
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3011 <10X11 Woc hold thiit I)f [I’arxarcsh’ testimony was not
protected In the Iilth Amendment

|'/<mw| A complete and commaitc discuss' m ol why lull
disclosure outweighs the benelils of the privilege is made in
Salt/burg. Privileges and Professionals | awyers and Psychia-
trists. hi- Ai | Kev 5"7. (>35-42 (19X0). Briefly. Sali/burg
argues that the defense p.yelu.itrisi's examination of defendant
is likely to be more accurate on the issue of insanity than that
of the prosecution's The defense psychiatrist will generally
examine defendant earlier than the prosecution. |he examina-
tion will thus be closer to the tune ol the olfcnse, when
defendant's recollections are clearer and there is less likelihood
tli.M defendant's menial condition has changed Moreover, a
delendanl might benefit by undergoing several psychiatric
examinations, examining reports of psychiatrists unfavorable
to his insanity defense, and tailoring his response in subsequent
cxamrSt.ilmm more favorably lo his defense. Defendant is also
likele ;> he more cooperative with his own psychiatrist and give
a more accurate' impression of his mental condition. Salt/burg
argues, and we agree, that for these reasons all available
evidence of defendant's mental condition should be put before
the |ury |/:i«</ [evr)

In State v Iliison. 440 F2d 192 (|9(iS). this court noted that
"because of defendant's special plea ol mental irresponsibility,
anything said or done bv him was relevant to his mental
condition and therefore admissible.”

| /1 v/l therefore, the attorncy-client privilege should not
extend in the testimony of a psychiatrist when the issue of
insaiiitv is raised bv the defense, jIfni Test]

‘I he trial court did not err in admitting the testimony of |)r,
Pniv.ircsli - Pearson. 1

Ihweni Ifv illegally rendering Bonds into Washington with-
out hencin ol a judicial finding of probable cause, the police
ollicers violated the louiih Amendment

I veil it 1 were to aom m tlinl the I S ( iinstiiiilimi does not
require this result, stale law does |he arrest violates Washing-
ton as well as Oregon law No Washington statute can or does
authorize arrests outside ot Washington, furthermore. Bonds’
extradition violated both stales' laws Both Oregon and Wash-
ington laws relleet the requirement ol a charge tiled against an
individual helore that individu.it in.iv lie legally extradited
Only wheic an out-of-state ollieer is in fresh pursuit of a
suspect m.iv he or she arrest outside state boundaries without a
pieexislmg ehaige against tile suspect. Bonds had not been
charged with a crime nor had an arrest warrant issued at the
lime the ollicers unlaw Inllv seized him 1his unlawful seizure
ol Bonds dictates siippiessiou ol nn> evidence (>tilaiued as a
result ol these unlawful acts Furthermore. Bonds' eonlession
was not siillieiciitly attenualed from the illegality to jusiil'v
denial ol suppression.

AAbile | concur with the muioriiy's result in dealing, with the
si<lnussibility ol Dr Parv.iresh's testimony, | disagree wiih the
iii,ijoiiiv\ bio.id .isseiiion th.it "the .iltorney-elieni privilege
should not extend in the icstiuionv ol a psychiatrist when the
issue > ins.niiiv is raised bv the deb rise "

| /. »/1 An alloruey must have thee liccdom to eiinsiill with
and the defendant must feel free to communicate with a
psv'/hi.iiii".i iciaiiied I'm the purposes ol faeililalmg the attor-
ney >lieni lelalionsli‘ii Il the prosecution could call such a
psychiatrist when tli defendant i.iises the insanity defense
e'en when such psychiatrist is not called as a witness at any
piioi proceeding of the ease, the attorney-client relationship
would be substantially inhibited 11ml /cw| I llei, 1

iSinte i. Bonds; AAasli Sigit t. 11 11l S21

OREGON USES "REASONABLENESS-
TEST FOR SEARCH INCIDENT TO ARREST

Conn rejects Supreme Court's u/i/innieli in
C.S r. Robinson >I1S-IM

A majority ol the Oregon ."oipreme Court adopts a
dilfcrent, perhaps more .estrietive, lest for upholding a
search incident to an arrest than the one adopted by the

12-0-82

KOl tint I1.",Slid ill

U.S. Supreme Court in U.S. v Robinson, 414 U.S. 218
(1973). In Robinson, the Court held that a luv enforce—
ment ollier™ authority to make a full search incident to
a lavful custodial arrest requires no justification beyond
the fact of the arrest itelf. The Oregon high court
followed Robinson in State v. Florancc, 527 P2d 1202
(1974), but decides t stop doing 0. Instead, after
examining the state constitution™s warrant requirement,
the majority makes the validity of a search incident loan
arrest tum on whether the search s relevant to the crime
for which a defendant sarrested and on the reasonable—
ness of the search under the circumstances.

After the defendant was arrested in this case, her
purse was aken from her. She was handcuffed and
placed in police car with a barrier between the front
and back seats. The arresting ollieer, who held the
defendant’ purse in the from seat, opened it, found a
vallet insice, opened the wallet"s coin compartment, and
found pills that turned out to be amphetamines.

Based on the fact that the arrest was for possession of
a controlled substance, itwas reasonable to believe that
the defendant would carry contraband in her purse, the
majority sas. The defendant®s admission that she was
selling drugs, Her companion®s statement to that chfcci.
and the closeness of the search in lime and .pace to the
arrest demonstrate the reasonableness of the search.

Justice Campbell, joined by Justice laV.er. concurs in
the result, based on an analysis of Robinson and other
cases lhe delendant®s purse was personal property “im—
mediately associated with the person of the arrestee"
and therefore subject 1o a search incident to an arrest.

Chief Justice Lent dissets on the ground that no
exigent circumstances justified the warrantless search of
the purse. (State v. Caraher, 1 1/2/X2)

sc.iiv’/ at ilclcmlauTs purse, including the opening of the Coin
compartment ol a wallet within that purse, conducted without
a wan.ml, allei delemlanl was arrested and placed in a police
car and llie purse had been taken trout her, is a search incident
to arrest and ilierelorc an exceptinn lo the warrant require-
ment ol the fourth amendment to the U.S. ( onsiiiutioii and

Police, amving at the scene ol a reported street altercation
in I’'mtloml, ioiind delendanl I ms Mario Carahei lying on the
limul o] ,i parked cat in a semi-conscious state Alter she was
revived, police questioned her about her activity in the area
and *lic -aid that she was selling "hunk." ( .trailer's companion
said tli.it she had cocaine on liei person. On the basis of these
si iii'inents, an o|licei searched ( aialiei lielore liainleulling
lei an | taking her into wlint one ollieer termed "protective
custody " and another termed a “civil hold "

In a pocket ol the jacket ( malter was wearing the ollieer
louml paper “hitulles” containing a while pnwdci | lie ollieer,
suspecting the substance in be cocaine, placed ( .trailer under
arrest | possession ol a eontrolled substance A search ol
i arafiei person uncoveied no lurihcr contrahaml or weapons
Ilei pmst-was taken from her She was liaiidculled and placed
m the hack seal o| a police c.ii winch hot! a lianiei between the
leml ami hack seats <bt the way to the hooking locihtv. the
polite ollieer who had made the arrest and who had ( aralivr's
purse hi the trout seat opened the purse, found a wallet inside,
opened the com coml rtaienl ol the wallet and louml a white
piece >i| papei. insiili of which was a white cross-top pill and
chunks of a similar pill Subsequent lilt analysts revealed the
pills were amphetamines

The trial court ami the court of appeals upheld the search
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Exclusionary-Rule Fight

Bv STUART TAYLOR Jr.
SpKialtoTh? New York Tlrces

WASHINGTON, Jan. 25 — Must
criminals invariably be set free when

lhe evidence of their guilt has been ob-

tained through unconstitutional
searches and seizures?

Emphatically not, says the Reagan _

Administration. And the Supreme
Court, which has ruled since'1951 that
the evidence must be suppressed In

such cases no matter how heinous thbv

crimes, how clear the guilt of the de-
fendar.ts, or how technical the police
errors, may be changing its collective
mind.

The issue, which has spurred popu-
lar outrage and scholarly debate for
decades, is at the heart of a battle be-
tween the Administration and civil
libertarians that is now being waged
on two fronts, in Congress and In a
potentially historic Supreme Court
case. It involves what lawyers call the
"exclusionary rule" — the judicial
doctrine that evidence obtained in
violation of the Fourth Amendment’s
ban against "unreasonable searches
and seizures" cannot be used incrimi-

nal pmsecut ions. .
Ire b

Abolishing or cutting back the ex-
clusionary rule has long been at the
top of the conservative anticrime
agenda, although not all critics of the
rule consider themselves conserva-
tives. President Reagan campaigned
against the exclusionary rule In 1980
and denounced It us "nlxsurd” In n
?\p}lelech to a group of police chiefs In

‘Good Faith” Argument

Tli”” Administration Is expected to
ask Congress again this year to create
a broad new exception to the exclu-
sionary rule, requiring * Federal
judges to admit evidence seized in
violation of the Fourth Amendment if
the officers acted "in tho good faith,
reasonable belief" that Die seizure
was legal.

Further, the Justice Department, in
response loan unusual Invitation from
the Supreme Court, asked the Justices
in mid-January lo create such an ex-
ception with respect lo stnte conrt
prosecutions as well as Federal court
prosecutions. A Court decision resolv-
ing the issue could bead off a stormy,
fight in Congress, which is likely to
wail and see what the Court docs.

The Administration had already
spent more than a yenr urging Con-
gress to impose new limitations on the
exclusionary rule when suddenly, In
November, the scene of combat shift-
ed. The Court said it would, in a pend-
ing case, consider creating a "good
faith, reasonable belief" exception

even without Congressional proinpt-f3

This would be the most sweeping
limitation of the exclusionary rule
since the Court firstrequired its use in
the Federal courts in 1914.

Any such limitation is strenuously
opposed by many members of Con-
gress, liberals especially, as well as
the .American Bar Association, the
American Civil Liberties Union, at
least two Supreme Court Justices antf*
even a few prosecutors. They say dilu-
tion of the rule would encourage police
lawlessness and imperil the liberties
of the Innocent as well as the guilty,
without affecting the crime problem.

« Some Propose Abolition

But the record suggests strongly
thnt, with the addition of Sandra Day
O’Connor to the Court’s conservative
wing in 19S1, a majority of the Justices
may now favor tl>e Administration
proposal.

Some judges, including Chief Jus-
tice Watran E. Burger, have said they
would like to go well beyond the Ad-
ministration proposal, abolishing the
exclusionary rule entirely and devel-
oping other means of enforcing the
Fourth Amendment. They say the nile
does not produce benefits sufficient to
justify ils costs.

Many  Administration officials
share this view. But they do not think
they could sell such a drustic step to a
majority of the Supreme Court or of
Congress. - »

Few issues in the criminal law have
stirred such strong passions ns the ex-
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Moves to Supreme Co
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Droning*  Tcra Bloonj

clusionary rule, or subjected the
courts to such vilification tor being
soft on crime. Legal scholars have
argued endlessly over the rule's histo-
ry, rationale and effects. Mr. Reagan

and many ordinary citizens hqve been'

baffled and outraged by reports of
cases in which criminals were freed
on "technicalities" that required sup-
pression of evidence establishing their
guilt. ;

Why would the courts free a crimi-
nal on a technicality in any case?

‘An Empty Promise’

The Supreme Court gave some
weighty reasons in 1951 In a famous
decision, Mupp v. Ohio, when It ex-
tended the exclusionary' rale from
prosecutions In the Federal courts to
the state courts, saying that otherwise
the Fourth Amendment would be "an
empty promise.”

The Court snid it was necessary to
deter police misconduct by hembVihg
the incentive to use unconstitutional
means in search of evidence of crime,
and thnt ns a matter of principle nnd
"judir<al integrity,"” judges must not
become accomplices ir official law-
lessness by sanctioning Its use to ob-
tain convictions,

Another factor stressed by advo-
cates of the rule is that other legal
imeans of jiutting teeth in the Fourth
Amendment, such ns suits for dam-,
ages against officers who violate the
Fourth Amendment, have proven
ineffective, Even the Justice Depart-

*<cers

X Court,

ment virtually concedes th
its skillfully reasoned, 62
preme Court brief, while
hopefully that better remerf
developed.

There is sotik evidence t

clusionary rule has spurrec
partments to train their
comply with the Fourth Ar
But the Justice Departri
argued that "the deterrer,
«Of the rule is drastically :
not wholly eliminated, whj
voked to suppress evidenc!
by a reasonably well-trai
officer In the belief that 1
did not violate the Four
ment." 5« . .y

Warrant Ruled Inv;
Thfe brief alsdsaid that

makingfi'én-the-spot
rannot mbe expected une

vfapply all the; fine points’

Amendment law that judgi
down in a host of complexl
cal precedents, let alone t:
5-to-4 Supreme Court deci'
ing new fine points.

In the case now before tl
Illinois v. Gates,
courtssuppressed evideno
pie had been involved ina
marijuana transaction. T
search warrant obtained t
on the basis of an anonvn
been Issued without "prob,
and was thus Invalid. Th
pealed, and the Justice |
entered the case as a fr
court.

The department seems 1
a sympathetic hearing f
Jorlty of the nine Justices
has already held the cxclu
inapplicable in habeas co
Jury nnd some other proce-
cent years, reasoning th
outweighed ils benefits it
texts.

\Vhl,le only Chief Justlct
Justice William 11 Rch
called for abolishing the t
rale, Justices Byron R. V
F, Powel) Jr.)md Harry /
have also expressed dou!
And Justice O'Connor hi
port for a "good faith"
her Senate confirmation 1






Justice defends ‘exd

by RalphNichols
Ttoe* Writer,

Supreme Court Chief Justice Ed —
mund Burke said Wednesday the
"exclusionary rule" probably will be
experimented with inattempts to re—
duce instanceswhere Jeudges exclude
illeplly obtained evidence from use
against criminal defendants.

But Burke said before the Alaska
.Press Club he doesntarticipate rad—
ical changes in either state or fed—
eral court rulings protecting the
rigttsof thpaccused.

He said this includes both the ex-
wlsmna% rule and the Miranda
Rule ich requires that defend—
ants be read their rights and given

the opportunity toconsult withan at- .

tomey before making a corfession.

Burke said later “the Legislature
probably Isa greater source of the
answer than the courts. The courts
don"thave much latitue "

But, he added, the state Supreme |,
Court would strike down any law
amending the exlusionary rule if it
failed to meet constitutional protec-,
tlons against unreasonable searches
nnd selzures.

The Legislature currently is con—
S|der|ng Senate Bill 713, sponsored
by by Sen. Ed Dankworth, R-Anchor-
age, which would allow |Ilewlly ob—
tained evidence to be introduced in
oourt aLInI%rSt ‘th«i a/iolation was L%Jg—
statial " It would require a judge,
before excluding such evidence, to

EDMUND BURKE
There are no easy answers’

|
consicer:
— "the extent towhich exclusion

will tend toprevent future deviations
(by 1he defendant) from lawful con—

"“the extent to which privacy
was mvaded (and) meextentofdew—

ation from lawful conduct;"'

— "whether the peace officer

able belief that his actlons were le—
gallyauthorized."

Burke didnt comment on Dank—
worth"s hill because, he said, eventu—
allyhe might have woruleon it

Problems with the exclusionary
rule ustally arise because a law en—
forcement officer forgot part of his
job or tried o shortcut it, Burke
said. This_usually happens with
young(er officers, S|0n?eﬁ 'no cohmpe—
tent rienced) cer ought ©
be igrg);gﬁtofMiranda, ofihe%xclu—
sion rule and the warrants re—
quired," he added.

The exclusion of illeplly ob—
tained evidence, which sometimes
results In criminals going free on
"mere tednicalities,” upsets many,
Burke said. But, he added, the rule is
intended to prohibit unlawful con—
duct by (law enforcement officers)
who have sworn touphold the law.

"We don"twant the police coming
1 our house in the middle of the
night knocking down the door, and
we dont want t allov torture,
either physical or mental " he said.

Burke noted that the late U.S. Su—
preme Court Justice Louis Brundeis
said society can™t condone and utiliz
and thereby become a party t un—
lawful conduct by itsofficers.

U.S. Supreme Court Justice War —
ren Burger has harshly ariticizd the
exclusionary rule, saying "there i
something wrong witha system that

acted Ingood faithand inthe reason—  allows a defendent toescape the con—

ursday, Felgruary 25,1882, The Archorege Times | B-3

usionary ru

sequences of good, sound evidence,"
Burke continued. Yet even Burger
doesn’t favor abolishing the rule, he
sid. -
The exclusionary rule — both In

stateand federal courts— ks Illean

"unwanted child,” Burke said. "It k
unwanted by those who ariticize It,
yet itisneeded... There are no easy
answers,” headded. " m



Alaska Stats ffiEgislaturs

SENATOR LEGISLATIVE ADDRf'S
FRITZ PETTYJOHN
SRA SOX 2385 M POUCH V «STATE CAPITOL
ANCHORAGE. ALASKA 99510 JUNEAU. ALASKA 99011
907 345-5174 907/465-3473
Senate

February 8, 198J

Mr. Jim Kentch
3411 W. 64th Avenue
Anchorage, Alaska 99502

Dear Mr. Kentch:

A public hearing on Senate Bill 49 1is scheduled
for Friday, February 18, at 9:30 a.m., in the
jury assembly room in the basement of the State
Court Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith”

exception to the current exclusionary rule. If
you would Ilike to testify at that hearing, please
contact my office. I would look forward to your

participation .

Sincerely,



Alaska itatc Eegislaturc

SENATOR LEGISLATIVE ADDRESS
FRITZ PETTYJOHN
SRA BOX 2385 M POUCH V - STATE CAPTTOL
ANCHORAGE. ALASKA 99510 JUNEAU. ALASKA 99811
907,345-5174 907/465-3473

Senate

February 8, 1983

Anchorage Police Department
Municipality of Anchorage
Pouch 6-630

Anchorage, Alaska 99502

Dear Peace Officers:

A public hearing on Senate Bill 49 is scheduled
for Friday, February 18, at 9:30 a.m., in the
jury assembly room in the basement of the State
Court Building at 303 "K"™ Street, Anchorage.

Senate Bill 49 would create a "good faith"

exception to the current exclusionary rule. If
you would Ilike to testify at that hearing, please
contact my office. I look forward to your

par tic ipa tion .

Sincerely,



Alaska Statu legislature

SENATOR
FRITZ PETTYJOHN
SRABOX 2385 M
ANCHORAGE. ALASKA 995K3
907/345-517)

Senate

February 8, 1983

Anchorage Bar Association
Post Office Box 3715
Anchorage, Alaska 99501
Dear \ttorneys:

A public hearing on Senate Bill 49

Senate Bill 49 would create a "good faith"”
exception to the current exclusionary rule.
you would 1like to testify at that hearing,
contact my office. I look would look forward to

your participation.

Sincerely,

is scheduled
for Friday, February 18, at 9:30 a.m.,
jury assembly room in the basement of the State
Court Building at 303 "K" Street, Anchorage.

LEGGLATfVE ADDRESS

POUCH V « STATE CAPITOL
JUNEAU. ALASKA 99Qll
907/465-3473



Alaska State tCeqislaturc

SENATOR
FRITZ PETTYJOHN
SRA BOX 2385 M
NCHORAGE. ALASKA 99510
907 345-5174

Senate

February 8, 1983

Alaska State Troopers
Department of Public Safety
Post Office Box 6188 Annex
Anchorage, Alaska 99502

Dear Troopers:

A public hearing on Senate Bill 49 is scheduled
in the jury
assembly room in the basement of the State Court

for Friday, February 18, at 9:30 a.m.,

Building at; 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith"
to the current exclusionary rule. If you would

exception

LEGISLATIVE ADDRESS

POUCH V -STATE CAPITOL
JINEAU. ALASKA 99811
907 465-3473

to testify at that hearing, please contact my office.

I would look forward to your participation.

Sincerely,



Alaska State “legislature

SENATOR
FRITZ PETTYJOHN
SRABOX 2385 M
ANCHORAGE ALASKA 995)0
907/345-5174

Senate

February 8, 1983

American Civil Liberties Union
Post Office Box 10-1226
Anchorage, Alaska 99511

Dear Attorneys:

A public hearing on Senate Bill 49 is scheduled for
Friday, February 18, at 9:30 a.m., 1in the jury
assembly room in the basement of the State Court

Building at 303 "K"™ Street, Anchorage.

Senate Bill 49 would create a "good faith”
to the current exclusionary rule. If you would

exception

LEGISLATIVE ADDRESS

POJCH V -STATE CAPITOL
JINEAU. ALASKA 99811
907/465-3473

to testify at that hearing, please contact my office.

1 would Ilook forward to your participation.



Alaska State Eegislaturc

SENATOR
FRITZ PETTYJOHN
SRA BOX 2385 M
ANCHORAGE. ALASKA 995)0
907.345-517.1

Senate

February 8, 1983

Mr. Mike Spaan, Esq.
Assistant Attorney General
United States Court House
Federal Building, Room 6252
701 "C" Street

Anchorage, Alaska 99501

Dear Mike:

A public hearing on Senate Bill 49

Senate Bill 49 would create a "good faith”
exception to the current exclusionary rule.
you would like to testify at that hearing,

contact my office. I would look forward to your

participation.

Sincerely

Senator Fritz Fettyjoim

is scheduled
for Friday, February 18, at 9:30 a.m.,
jury assembly room 1in the basement of the State
Court Building at 303 "K" Street, Anchorage.

LEGISLATIVE ADDRESS

POUCH V -STATE CAPrTOL
JUNEAU. ALASKA 99811
907/465-3473



Alaska Slate iGegislature

SENATOR
FRITZ PETTYJOHN
SRABOX 2385 M
ANCHORAGE. ALASKA 995)0
907/345-5174

Senate

February 8, 1983

Alaska Bar Association
Post Office Box 279
Anchorage, Alaska 99510

Dear Attorneys:

A public hearing on Senate Bill 49 1is scheduled for
Friday, February 18, at 9:30 a-m., 1in the jury
assembly room in the basement of the State Court

Building at 303 "K"™ Street, Anchorage.

Senate Bill 49 would create a '"good faith"
to the current exclusionary rule. If you would

exception

LEGISLATIVE ADDRESS

POUCH YV «STATE CAPTTOL
JUNEAU. ALASKA 99811
907/465-3473

to testify at that hearing, please contact my office.

I would look forward to your participation.

Sincerely,



Alaska Slate iCegtBlaturE

SENATOR
FRITZ PETTYJOHN
SRABOX 2385M
ANCHORAGE. ALASKA 995K>
907 345-5174

Senate

February 8, 1983

Peace Officers Association
Post Office Box 2381
Anchorage, Alaska 99510

Dear Peace Officers:

A public hearing on Senate Bill 49 1is scheduled for
Friday, February 18, at 9:30 a-m-> in the jury
assembly room in the basement of the State Court

Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith"
to the current exclusionary rule. If you would

exception

LEGISLATIVE ADDRESS

POUCH V «STATE CAPITOL
JUNEAU. ALASKA 99811
907/465-3473

to testify at that hearing, please contact my office.

I would look forward to your participation.

Sincerely



Alaska Slate iCegislatare

SENATOR
FRITZ PETTYJOHN
SRABOX 2305M
ANCHORAGE. ALASKA 995X5
907 -3*45-5174

Senate

February 8, 1983

Mr. Vic Krumm, Esq.
District Attorney

Third Judicial District
941 W. 4th Avenue
Anchorage, Alaska 99501

Dear Vic:

A public hearing on Senate Bill 49 is
for Friday, February 18, at 9:30 a.m.,

\

scheduled
in the jury

assembly room 1in the basement of the State Court

Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith™ exception
to the current exclusionary rule. If you would Ilike
to testify at that hearing, please contact my office.
I would look forward to your participation.

LEGISLATIVE ADDRESS

POUCH V « STATE CAPITOL
JUNEAU. ALASKA 99811
907,465-3473



Alaska Sttatf legislature

SENATOR
FRITZ PETTYJOHN
SRA EOX 2385 M
ANCHORAGE. ALASKA 995)0
907 345*517A

Senate

February 8, 1983

Anchorage Chamber of Commerce
415 "F" Street

Anchorage, Alaska 99501

Dear Chamber Members:

A public hearing on Senate Bill 49

for Friday, February 18, at 9:30 a.m.,
assembly room in the basement of the State Court
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith"

to the current exclusionary rule.

is scheduled
in the jury

exception
If you would

LEGISLATIVE ADDRESS

POUCH V *STATE CAPITOL
JFIKAUALASKA 99811
A)7/465*3473

to testify at that hearing, please contact my office.

I would look forward to your participation.

Sincerely,

DM



Alaska "tatf iCegislaturE

SENATOR
FRITZ PETTYJOHN
SRAEOX23BSM
ANCHORAGE. ALASKA 995t0
907.345-5174

Senate

February 8, 1983

Alaska Crime Commission

c/o Anchorage Chamber of Commerce
415 "F" Street

Anchorage, Alaska 99501

Dear Commissioners

A public hearing on Senate Dill 49 is scheduled
in the jury
assembly room in the basement of the State Court

for Friday, February 18, at 9:30 a.m.,

Building at 303 rK" Street, Anchorage.

Senate Bill 49 would create a "good faith”
to the current exclusionary rule. If you would

LEGISLATIVE ADDRESS

POUCH V sSTATE CAPITOL
JUNEAU. ALASKA 99011
907/465-3473

exception
like

to testify at that hearing, pjease contact my office.

I would look forward . your participation.



SENATOR
FRITZ PETTYJOHN
SRA BOX 2385 M
ANCHORAGE. ALASKA 99510
907/345-5174

Alaska “tatc legislature

Senate

February 8, 1983

Mr. Ben Esch, Esq.
3223 W. 31st Avenue
Anchorage, Alaska 99503

Dear Ben:

A public hearing on Senate Bill 49 is scheduled
for Friday, February 18, at 9:30 a.m., in the jury
assembly room in the basement of the State Court
Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a "good faith" exception
to the current exclusionary rule. If you would like

LEGISLATIVE ADDRESS

POUCH YV «STATE CAPITOL
JUNEAU. ALASKA 99811
907/465-3473

to testify at that hearing, please contact my office.

I would look forward to your participation.

Sincerely,



Alaska State legislature

SENATOR
FRITZ PETTYJOHN
SRA BOX 2385 M
ANCHORAGE. ALASKA 995)0
907 345-5174

Senate

February 8, 1983

Ms. Holly Ploog
701 W. 58th Avenue
Anchorage, Alaska 99502

Dear Ms. Ploog:

A public hearing on Senate Bill 49 is scheduled
in the jury
assembly room in the basement of the State Court

for Friday, February 18, at 9:30 a.m.,

Building at 303 "K" Street, Anchorage.

Senate Bill 49 would create a '"good faith"
to the current exclusionary rule. If you would

LEGISLATIVE ADDRESS

POUCH V -STATE CAPITOL
JUNEAU. ALASKA 99811
907/465-3473

exception
like

to testify at that hearing, please contact my office

I would look forward to your participation.

Sincerely,



Alaska &tate ffiegislaturE

SENATOR
FRITZ PETTYJOHN
SRABOX 2385 M
ANCHORAGE. ALASKA 99510
907/345*5174

Senate

Februarv 8, 1983

Mr. Bill Cook, Esq.
1007 W. 3rd Avenue #304
Anchorage, Alaska 99501

Dear Bill:

A public hearing on Senate Bill 49

for Friuay, February 18, at 9:30 a.m.,
assembly room in the basement of the State Court
Building at 303 "K"™ Street, Anchorage.

Senate Bill 49 would create a "good faith"”

to the current exclusionary rule.

is scheduled
in the jury

exception
If you would

LEGISLATIVE ADDRESS

POUCH V « STATE CAPITOL
JUNEAU. ALASKA 99811
907/465*3473

to testify at that hearing, please contact my office.

I would look forward to your participation.

Sincerely

Senator Fritz Pettyjohn



TO: Judiciary Committee Members

PROM: John Gabrielli, Counsel
DATE: Feb. 8, 1983
RE: SB 49 - Exclusionary Rule

Additional materials on the captioned subject, recently received from
the U.S. House of Representatives and other sources, copies of which
will be available to you on request, are as follows:

Statement of Professor William M. Greenhalgh, Chairperson of American
Bar Association®s Legislation- Committee, Criminal Justice Section, June
2, 1982- 3 pgs.

Statement of Stephen H. Sachs, Attorney General of Maryland, June 9,
1982— 23 pgs.

Statement of D. Lowell Jensen, Asst. U.S. Attorney General, June 2,
1982— 24 pgs.

NOTE: 1Is it Time For a Change in The Exclusionary Rule? United States
v. Williams and The Good Faith Exception, 60 Wash. L. Q. 161 (1982)- pgs.



To: Members of Judiciary Committee
From:  Committee Counsel

DATE: 2/4/83

RE: Senate Bill 49

In addition to the materials previously provided to youandincluded in
your SB 49 file, 1 have obtained the following:

R. Posner, Rethinking The Fourth Amendment (unpublishedarticle dated
Sept. 22, 1981, on file with the Georgetown Lav: Journal)- 37 pgs..

Government’s Amicus Curiae brief in Illinois vs. Gates (the good faith
exception to the Exclusionary Rules case currently pending before the
U.S. Supreme Court)- 34 pgs.

Research letter and attachments, dated 2/6/81, from Barry Stern to
Senator Rodey, discussing alternatives to good faith exceptions to
Exclusionary Rule- 10 pgs.

Geller, Is the Evidence in on the Exclusionary Rules?, 67A.B.A. Journ.
1642 (1981)- 4 pgs. "

Schroeder, Deterring Fourth Amendment Violations: Alternatives to the
Exclusionary Rule, 69 Geo. L. J. 1361 (1981)- 34 pgs.

Geller, Enforcing the Fourth Amendment: The Exclusionary Rules and its
Alternat ives, 197.5 Wash. U.L.Q. 621- 101 pgs.

Ball, Good Faith and the Fourth Amendment: The"Reasonable™ Exception to
the Exclusionary Rule, 69 J. Crim. L. 6 Criminology 635 (1978)- 22 pgs.

Colorado®s Gooc"-Faith Exception to the Exclusionary Rule, 11 Colo. Law.
410 (1982)- 6 pgs.

Good Faith Exception to the Exclusionary Rule: The Amendment 1is not a
Technicality, 11 Colo. Law 704 (1982)- 5 pgs.

These materials are on file in my office (Capitol Bldg, , Rm 123- Ext.
4451); copies will be provided on request.
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ALASKA BRIEFS

FAA conducts seminar

Medical aspects of flying, in—
cluding the way over-the-counter
drugs can affect aviation safety,
will be discussed by Dr. Norm
Wilder, former Air Force fligt

surgeon who now practices in An— J

chorage, at an aviation safety-ediP
cation seminar at 7 p.m. Feb. 4.

The seminar is part of a series
of safety meetings conducted the
second Monday of each month by
Tom Carter, Federal Aviation Ad —
ministration accident prevention
specialist.

All Alaskan pilots and student
pilots are invited to attend the
meeting which will be held at
F.AA"s Anchorage Flight Service
Station building on Merrill Field.

Question-answer session

District H-14 legislators, includ—
ing Sens. Rick Halford and Tim
Kelly and Reps. Walt Furnace and
Ramona Barnes, will have an in—
formal question-and-answer ses—
sionat G p.m. Thursday.

Persons interested in partic—
ipating should meet at the Legisla—
tne Information Center, 1024 W.
Sixth Ave. and at Chester Valley
Elementary School, 1750 Patter—
.

For more information, cal) 2/8-

Legislators meet voters

Legislators representing South
Anchorage and the Kenai Penin—
aula, including Sens. Don Gilman
and P. Fischer and Reps. Hugh
Malone, Milo Fritz, Bette Cato and
Mike Szymanski, will meet their

constituentsat 7 p.m. Thursday.
The meeting will be an open
question-and-answer format held
via the teleconference at sites in
Anchorage, Homer, Seward, Sol-
dotna and Valdez.
For more information, call 2/8-

Hearing to review bill

The Senate Judiciary Com—
mittee, chaired by Sen. Bill Ray,
will have a public hearing on a hill
limited the use of judicial exclu—
sional 11:30a.m. Wednesday .

The hill would "limit applica—
tion of the exclusionary rule when
a good faith search only results in
techniical violation of the constitu—
tional guarantee against unlawful
search and seizure.”

The public isencouraged to par—
ticipate at the Legislative Telecon—
ference Network, 1024 W. Sixth
Ave.

For copies of the bill or more in
formation, call 275-333.

diTcuss i s~ T

State Rep. Rick Uehling, R-An-
chorage, will have a public meet—
ing for constituents of downtown
district 12-A at 7 p.m. Friday.

The meeting will be in the sec—
ond-floor conference room of the
Anchorage Legislative Informa—
tion Office at 1024 W. Sixth Ave.
Current issues of concern and the
various bills introduced in the leg—
islature will be the topics for dis—
cussion.

District 12-A includes Fairview,
City View, Government Hill, Air-
pert Heights, Inlet View and down —
town proper.



Justices to take question of policemen's good faith

On May 3. 1978. the Bloomingdale. Illinois, police
department received an anonymous handwritten letter
alleging that Susan Gates and her husband. Lance,
were planning to travel to Florida in a few days lo

make a drug buy. The letter described
in some detail the Gateses' travel
lans, stating that they would be
driving back with S100.008. in
drugs and that they already
had that amount of drugs
stored in their basement.
For several days, police
, worked practically round the
j clock, according to prose-
| enters, nnd were able to
verify such infotnation as
Ilight numbers and a change
of address. On May (i the
police got a search wan tint for
the Gateses’ home and car. The
next day, as the Gateses drove
up to their home, police executed
the warrant and found several bun-
dles of marijuana in the trunk of their
Mercury and mote marijuana,
weapons, ammunition, ding paraphernalia and several
settles in the house. The Gateses were it,dieted for
unlawful possession of cannabis with intent to deliver
and unlitwlul possession of a conn oiled substance,
cocaine. Lance Gates was indicted in addition lot pos-
session of an unlicensed firearm. Their motion to
quash the warrant as based on inadequate mulct King
facts wtis granted by Du Page County Circuit Court,
and the Illinois Supreme Court affirmed.

Since 1%/1. the judicial deterrent.lo unconstitutional
police intrusions has been a rule requiting exclusion at
trial of otherwise relevant evidence. The U.S Su-
picnic Court has whittled away at the exclusionary
rule since then, and now the court appears ready to
mod'fy it substantially to allow- an exception where
police acted on a reasonable good faith belief that their
conduct was legal Ihc case chosen In the court to
consider the viability of that rule is Illinois c. Gates
tNo SI-430).

When the case w,first argued last year before the
U.S. Supreme Court, it w.is noteworthy because it
gav e the justices the eppottrinity to detet mine for tire
first time when police may use an anonymous tip to
establish probable c.-.ese for issuance of a search, war-



LaiuScope

rant. Police informants usually are
merely confidential: courts regard an
iinonymotts tip as inherently unreliable
as a basis for a probable cause finding.

As the case awaited decision, that
issue alone caused stirrings in the press
and also among criminal procedure
authorities. But when the Supreme
Court restored the Gates case to its
calendar for reargument later this year
on the additional issue of the good faith
exception, a tremor went through both
sides of the criminal bar. It was the first
time the court had agreed to confront the
question squarely.

Fourth Amendment experts agree that
some major modification of the exclu-
sionary rule is in the offing, but they dis-
agree about how far the court will go
with the good faith exception. Some say
any good faith exception would be a sig-
nificant erosion of the Warren Court’s
landmark decision in Mupp Ohio.
which applied the exclusionary rule to
the stales. "I'm personally against any
modification of the exclusionary rule be-
cause, as a practical matter, there's not
much left of it anyway," said Vale
Kantisar, professor at lhc University of
Michigan Law School. But Kamisar and
others concur that because police in the
Gates case took the trouble to get a war-
rant, a good faith exception would not
lessen the rule's deterrent effect on
police misconduct in executing warrant-
less searches and seizures. "It would be
less disturbing to modify the exclu-
sionary rule where the police did make
the effort Kamisar
said.

I he pioblcm with the Gates warrant is
that il might not satisfy the two-prong
lesi for judgingllhc adequacy of an in-
former's lip in establishing probable
cause: that there lie facts showing both
the informer's veracity and the source of
his knowledge. Illinois recognized that
inadequacy in asking the Supreme Court
last February lo consider a reasonable
good failh exception "assuming.
aryaetitlo. that the information used lo
obtain the search warrant” was insrilll-
cicnt. The court denied the motion.
I nier. in oral arguments, several justices
seemed to indicate Ilial the affidavit
"shrieked with probable cause," ac-
cording to Allan Ackerman, a Chicago
attorney for the Cates couple.

Nevertheless, the "weakest

lo gel a warrant."

link" in

138 American liar Association Journal

Moylan: A good (aith exception in all
cases would b~ a "very messy thing."

the affidavit was the paucity of informa-
tion about how the informer knew the
drugs were in the home—raising serious
questions about the probable cause for
that search, he said.

Summers": Put the fault
where it belongs—
with the judge.

The high court's change of mind in ag-
tecing to addiess the good faith excep-
tion issue (three justices dissented from
the order granting reaigumenl) has puz-
zled many observers. Judge Charles
Moylan Jr. of the Marsland Court of
Special Appeals surmise' that the jus-
tices might find less than probable cause
on the face of the affidavit, but that rea-
sonable good faith efforts by the police
btought the warrant up to constitutional
standards.

With the question squ.cely hcfoie the
court, the state argues that the court

should "gel back to basics” by abolish-
ing the two-prong test in anonymous tip
situations, said Paul Biebel. first assist-
ant Illinois attorney general. The test
should apply only to information from
confidential police informers, he saic.
With anonymous tips, "thorough diligent
police work over a short period of lime”
— as in the Gales case — should be
allowed to support any deficient proba-
ble cause. Biebel contended. And at any
rate, the great detail of the tip and the
extent of police corroboration cured any
deficiency under the two-prong test, he
added.

The exclusionary rule loses its pur-
pose— deterring illegal police conduct —
when police did everything they could to
satisfy the Fourth Amendment, said
William .Summers, supervising attorney
for the International Association- of
Chiefs of Police. If the Gates affidavit
failed the two-prong test, fault should.be
placed with the judge in issuing the war-
rant. not with the police. Summers said.

The case cited for the reasonable good
faith exception is .S. v. Williams (622
F.2d 830). a 1980 decision in which the
U.S. Court of Appeals for the Fifth Cir-
cuit noted two situations in which the
exception might apply. The first—if an
officer is mistaken about the existence of
facts sufficient lo establish probable
cause — might apply to the Gates case.
The other situation arises when an of-
ficer relies on a statute, warrant or prec-
edent that is later ruled invalid. The
Williams holding has been followed in
certain contexts by the highest courts of
Delaware. Illinois. Kentucky. Louisiana
and New York, according to Norman
Dai wick. IA CP executive director.

Fourth Amendment scholars have ex-
pressed major misgivings, however,
about the practicalities of implementing;!
good faith rule. The exception would
cause Fourth Amendment law to "os-
sify," said Silas Wasserstrom. associate
professor at Georgetown University
Law Center. Judges would no longer
have any reason to decide if there was
any illegal police conduct if a case coald
be decided on the basis of a good faith
belief, lie added,

The biggest ptoblem concerning the
good faith exception is that the legal
definition of probable cause— a reason-
able belief— "breaks down and you get
an ambiguous standard like a 'reasonable



unreasonable belief. said William
Mertens. assistant professoral the Uni-
versity of Oklahoma College of Law and
author of the amicus brief in Gates for
the American Bar Association. "What
you're saying is the police had a reason-

able belief to act unreasonably." said
Kamisar.
The effect of a "more spongy

standard" for probable cause. Kamisar
said, is thatjudges will have more leeway
in issuing warrants. A good faith excep-
tion will "confront judges with an impos-
sible task"™ of determining probable
cause, and "their natural tendency will
be to defer to the police." said Wavnc
LaFave. professor at the University of
Illinofs College of Law. LaFave
theorizes that the high court might want
to announce a good faith exception rule
before Congress acts on a Reagan ad-
ministration criminal justice bill that
contains a reasonable good faith pro-
vision. (S. 2903 was left on the Senate
calendar tit the end of the last session.)
He said five justices have leaned toward
a good faith exception, including Justice
Sandra Day O'Connor, who expressed
reservations about the exclusionary rule
during her confirmation hearing in Sep-
tember 1981.

Judge Moylan predicts the colilt will

not apply a good faith exception to all
cases. '-'It would he sen c.:Yicult to ad-
minister since it would ins oNe going into
the police officer's mind in every case."
which would be "a very messy thing"
given overcrowded court dockets.
Moreover. Moylan said a broad good
faith exception also "puts a premium on
police ignorance." because "the dumb
cop comes off having acted in good faith
and the good cop comes off having acted
in bad faith—he ofall people should have
known better."

Thus. Moylan agrees that because
Gates involves a warrant, adoption of a
good faith exception in that case would
not gut the exclusionary rule. The two-
prong test for assessing probable cause
based on an informct's tip would still be
good law, he said. But. he added, "wo
won't police the judges with the exclu-
sionary rule " and henceforth an af-
fidavit that fails the test might be re-
deemed if the police had a reasonable
good faith belief that there was probable
cause. Under this type of theory.
Kamisar said the limited good faith ex-
ception would apply where police ob-
tained a warrant with only “plausible”
probable cause, didn't falsify or misrep-
resent facts, and gave the investigation
"a fair and honest shot." — Hill Winter

Kamisar Is a "reasonable belief enough?

Cooke: An attractive supply to cope
with a monstrous demand.

Out of Mothballs
Why not use retired judges?

As one approach to the huge backlog
facing New York's civil and criminal
courts, a committee headed by foimer
New York City Mayor John Lindsay has
proposed creating the posts of judicial
hearing officers and appointing retired
judges to fill them.

More than 90 percent of the retired
judges responding to a questionnaire sent
by the committee, set up by Chief Judge
Lawrence Cooke, said they were inter-
ested in serving the court system again.

The healing officers would perforin
some of the duties now handled by sitting
judges and referees, including hearing
certain matters in civil proceedings,
hearint: and reporting on pretrial motions
in criminal cases and with the consent of
the parties, hearing minor criminal trials
that don't require a jury.

The committee said its pioposal's suc-
cess would rest on "the willingness of
the sittingjudges to. . . put judicial mus-
cle behind" the new officers and on law-
yers' use of them. The committee said
only minor legislative changes would be
necessary to enact its proposal, along
with an appiopriation that would pay the
retired judges S200 a day.

Cooke said the committee's report
"offers an attractive and new item of
supply to cope with the monstrous de-
mand being imposed upon our judicial
system and its com, onents.” He praised
its members, urgm. them to continue
"until the whole job is done.”

—Martha MiJJit ‘H
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Mr. Chairman, thank you for providing to the members of the
Police Executive Research Forum this opportunity to express our views
on the exclusionary rule and certain proposed alternatives to it. The
Forum is an organization of police chief executives from the nation's
larger jurisdictions. Our goal 1s to improve the delivery of police
services by promoting and bringing about the further professionaliza—
tion of police executives and officers. We conduct research, engage in
experimentation and provide a forum for debate on a wide range of
criminal justice Issues. It. 1s our belief that, from these efforts,
substantial Improvement in the quality of law enforcement services will

result.

Recently, several alternatives to the exclusionary rule have
been proposed in response to dissatisfaction with the effects of the
exclusionary rule. We in local law enforcement confront the effects of
the exclusionary rule continually; how the rule now operates in
criminal proceedings disillusions us. Still, we do not think that the
alternatives suggested by critics of the exclusionary rule offer the
best means of remedying the lll-effects of the rule, or of achieving
the rule®s primary objective: to deter unconstitutional police con—

duct.

What we would like to recommend is a substitute process, one
that will not only serve the purposes of the rule but will also broadly
influence the improvement of policing. We envision a process by which
the responsibiility for deterring police violations of citizens" con—

stitutional rights is given to police administrators; they can carry



such responsibility most effectively; the judiciary can deter police
violations only indirectly. The change in focus of the judicial
sanction, from individual officers to their departments, will

provide to police agencies the necessary incentive to institute
programs for effectively deterring constitutional violations by their
officers; that is because, if such programs are not implemented, the
exclusionary rule will continue to be applied. If police
administrators show that they can carry this responsibility, that they
can execute it diligently, then the need to apply the exclusionary rule
in individual cases will disappear, constitutional rights will be
protected, reliable and relevant evidence will be used In trials, and

the effectiveness of our criminal justice system will be enhanced.

Adopting our proposal to redirect responsibility for
deterring police violations of constitutional rights from the judiciary
to the police is ."isk free. In respect of those who believe that, to
ensure true justice In criminal proceedings, the exclusionary rule must
be eliminated or curtailed, our proposal provides satisfaction; it is
limited only by the potential of police administrators to protect
individuals®™ constitutional rights. Regarding those who believe that
tho elimination or curtailment of the exclusionary rule means more
police violations of individ®*als* constitutional rights, our proposal
guarantees that the exclusionary rule will be applied whenever the
judiciary determines that police departments are not ensuring that

individuals®™ constitutional rights will not be violated. Our proposal



guarantees that both agendas in the exclusionary rule debate will be
accomplished. Each of the other proposed alternatives to the
exclusionary rule forces an elther-or choice: you are either for the
exclusionary rule, or you are against it. Our proposal is better than
the other alternatives, not only because it supports, at once, the
interests expressed in both of these positions, but also because it
more realistically provides for achievement of the judiciary®"s

objectives in applying the exclusionary rule.

Objectives of the Exclusionary Rule and
Problems Related to Its Application

The exclusionary rule was first enunciated in the 1914 Supreme
Court decision, Weeks v. United States, 232 U.S. 383 (1914). The rule
was devised as a remedy for violations of citizens®™ constitutional

rights secured by the Fourth Amendment.

»

Initially, the Court held that this remedy applied only in
federal prosecutions. Wolf v. Colorado, 338 U.S. 25 (1949). The Court
left the states free to experiment with alternative sanctions for
constitutional violations by law enforcement officers. Unfortunately,
state and local officials, including those in law enforcement, did not
heed the Court®s warnings and failed to develop remedies that would
secure compliance with the Fourth Amendment®s provisions. The conse—

quence of their inaction was the Supreme Court®s 1961 decision in Mapp



v. Ohio, 367 U.S. 643 (1961), to extend the exclusionary-rule remedy to

state courts.

The Rule's Objectives

The essence of the exclusionary rule Is that evidence
obtained in violation of Fourth Amendment requirements cannot be used
against defendants 1n criminal proceedings. In Weeks and subsequent
opinions, the Supreme Court offered a number of rationales for applying
the rule, the major ones being, Ffirst, to maintain judicial integrity
by removing the judiciary from the taint of partnership in unlawful
behavior of law enforcement officers and, second, to deter future
violations by prohibiting law enforcement officers from profiting by
their lawless behavior. See, Weeks at 392 and Mapp at 648, 652, and

659-60.

Throughout the history of the exclusionary rule, the Court
extended the rule"s application beyond Fourth Amendment search and
seizure violations to violations of the Fifth Amendment [United States
v. Ade, 388 U.S. 218 (1967)J, the Sixth Amendment (Miranda v. Arizona,
384 U.S. 436 (1966)J and the Fourteenth Amendment Llrvine v.

California, 347 U.S. 128 (1954)]. While the sanction was being extend—
ed, however, the judicial integrity argument lost its force as an
independent justification. Today, the deterrence rationale is the
predominant consideration in courts’ decisions regarding suppression

motions; judicial integrity is a consideration that is secondary to
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courts® assessments of whether or not the sanction will deter future
violations. See, Stone v. Powell, 428 U.S. 465, 486 (1976); United
States v. Calandra, 414 U.S. 338, 348 (1974); United States v. Janis,
428 U.S. 423, 458-59 n.35 (1976); Dunaway v. New York, 442 U.S. 200,

218 (1979).

We believe that the deterrence rationale no longer provides a
reasonable justification for the rule as the rule is currently applied.
Though deterrence of unconstitutional police conduct is a goal we all
seek to achieve, the exclusionary rule, by itself, does not constitute

an appropriate means of achieving this goal.

By our criticism we are not suggesting that the rule has
failed to assist in improving our system of justice. Two major bene—
fits of the rule"s application can be identified. The first benefit is
that the rule has provided to defendants an incentive to challenge the
propriety of conduct of law enforcement personnel; this has led to the
judiciary"s focusing on the requirements of constitutional behavior as
these affect police. The second benefit is constituted by the
indirect, long-range effects that these judicial rulings have had on
police behavior; the educational aspect of decisions that have identi—
fied certain actions as improper have led police administrators to
pay more particular attention to the requirements for constitutional
procedure and, as a consequence, training of police officers has
improved. Whether or not these two major benefits could have been

realized without the rule, or under a different sanction, will never be
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known. Notwithstanding the benefits, the current level of
dissatisfaction with the rule and the problems it presents require us
to heed now the Court's warnings and find new ways to serve the purpose
of the rule.

Ascertaining a means of measuring the deterrent effect of the
rule as the rule is currently applied has proven elusive; this
condition has intensified debate about the point at which a balance, if
any, can be struck between the benefits of the deterrent effect and the
costs to the criminal justice system and society. See Oaks, Studying
the Exclusionary Rule in Search and Seizure, 27 University of Chicago
Law Review 665 (1970); Spiotto, Search and Seizure: An Empirical Study
of the Exclusionary Rule and Its Alternatives, 2 Journal of Legal
Studies 243 (1973), Canon, Is the Exclusionary Rule Failing Health?
Some New Data and a Plea Against a Precipitous Conclusion, 62 Kentucky
Law journal 681 (1974); Comptroller General of the United States,
Impact of the Exclusionary Rule in Federal Criminal Prosecution, Report
Number GGP-79-45 (19 April 1979). Instead of further debating such
issues, we want here to share our expertise as law enforcement
administrators In the process of developing a suitable alternative to
the rule. Abolishing the rule without substituting an effective
mechanism for it amounts to a mere experiment, one in which we are not
willing to engage. It is clear, however, that something must be done;
the courts cannot do it themselves. We helieve it is incumbent upon



the law enforcement community to work with the judiciary and the legis-
latures to devise a suitable alternative.

Disadvantages of the Rule

Apart from doubts about whether or not the ru has achieved
its objective of deterrence, use of the rule has led to several prob-
lems, some of which are more burdensome than those that the rule was
originally intended to remedy. From the many problems discussed by
commentators, we have deducted seven major arguments.

In a first line of argument it is posited that the exclusion-
ary rule interferes with justice by distorting truth. Reliable,
relevant evidence that would be admitted if obtained legally is
excluded from the fact-finding process when obtained in violation of
constitutional commands,

A second line of argument stresses that endlessly litigating
the validity of searches, seizures and other law enforcement procedures
causes delays in the trial process and diverts attention from questions
of guilt and Innocence; focus shifts from alleged wrongdoings of
defendants to allegations about police, vitiating attempts to provide
swift and certain punishment for criminal activity.

A third contention is grounded in the following perception:
respect that law enforcement personnel and citizens have for the law
and our criminal justice system is destroyed by the rule. Instead of

BmnNnB Bana
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operating as a deterrent, the rule encourages some police officers to
twist facts and stretch the truth about searches; there is the
specvacle, too, of the guilty going free because of technical

errors.

A fourth line of argument is based on assertions that the
rule protects only those who face criminal prosecution, and that the
rule cannot deter violations of constitutionally guaranteed rights when
the police have either no interest in prosecuting or are willing to
forego successful prosecution in the interest of pursuing other
goal s.

In a fifth line of argument it is charged that the rule fails
to discriminate degrees of misconduct by police officers and degrees of
harm done to victims of such conduct; regarding punishments, no ratio-
nal distinctions are made between minor offenses and serious crimes or
between honest mistakes and deliberate, flagrant violations.

A sixth argument is that the rule discourages internal rule-
making and inm'bits disciplining of errant police officers hecause
there is fear that the very fact of punishments' being administered
because of rule violations can itself be used as evidence to bolster
defendants' cases for suppressing evidence obtained by illegal
methods.

In a seventh line of argument it is submitted that the exclu-
sionary rule adds to the confusion about Fourth Amendment standards for



reasonable searches and seizures. Trial court judges often tortuously
construe the definitions of the Fourth Amendment so they can find that
searches and seizures were reasonable and avoid the harsh requirement
of excluding evidence. This gives rise to minute and often bizarre
gradations in legal and illegal conduct, eliminating incentives to im-
prove police procedures: incentives that could be provided by pointing
out errors and penalizing officers.

The Forum'T AlternatiV(T to the
Exclusionary Rule

If an alternative to the exclusionary rule is to be acceptable,
it must meet two objectives. First, it must operate as a deterrent to
police mishehavior by providing a clear and understandable guide to
proper conduct under the Constitution and by further providing incen-
tive. to take immediate disciplinary actions in response to violations.
Second, it must remove those obstacles created by the exclusionary
rule, which obstacles now prevent the guilty from being convicted, so
that evidence of guilt can be used in trials.

Though deterrence of unconstitutional police conduct is the
main rationale for the exclusionary rule, the effectiveness of the
rule, as it currently operates, in achieving the goal of deterrence
IS in serious question. The apparent lack of deterrence results, in
plain terms, from a lack of communication: the courts, in their
rulings on motions to suppress, fail to communicate to police



departments the specific requirements of the Fourth Amendment, and the
police fail to educate the courts to the realities of law enforcement
practice:;. Much of this owes to the fact that the exclusionary rule
sanction is directed against individual officers.

Effective communication between the courts and the police 1
vital to making most productive our efforts to preserve constitutional
rights. Abolition of the rule, or a good faith exception to it, will
not solve the problem of poor communication. A process must be devised
to ensure that police awareness of constitutional restrictions and of
the necessity of operating within those restrictions is increased. W
believe that directing the judicial sanction of exclusion away from
individual police officers to police administrators will accomplish
that objective.

As law enforcement executives, we know best how to deter our
officers from improper conduct. In areas of officer misconduct other
than constitutional violations—one such area being the unauthorized
use of deadly force—experience tells us that improper behavior can be
curbed by putting to use three tools in combination: rule-making,
training, and discipline. For example: in his study of shootings by
officers from the New York City Police Department, Professor James Fyfe
found that significant reductions in the amount of police use of deadly
force were associated with bhe combined implementation of clear rules
which quide officers in the use of force and of procedures to strictly
enforce the rules. [See, Fyfe, Administrative Interventions on Police
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Shooting Discretion: An Empirical Examination, 7 Journal of Criminal
Justice, 309 (1979).J Currently, however, some police administrators
fail to develop precise rules regarding Fourth Amendment procedures and
fail to discipline officers for constitutional violations because they
fear that such actions will be used against them in suppression
hearings: the exclusionary rule as it is currently applied creates for
police administrators a disincentive to accept responsibility for
deterring constitutional violations.

What is needed is a process that eliminates disincentive and,
simultaneously, provides to police administrators incentive to accept
responsibility for deterring misconduct regarding Fourth Amendment pro-
cedures.

The process by which we propose to meet these needs,
especially the need to provide incentive, is one in which application
of the exclusionary rule would be dependent upon the performance of
police departments themselves. The concept is that the exclusionary
rule would not be applied if the police department in question had
taken seriously its responsibility to adhere to Fourth Amendment
procedures. Departments could demonstrate proof of such good faith by
meeting the following three requirements:

o e oSS AP e

2. Institutinq effective programs to train officers
according to these rules and regulations; and
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3. Maintaining. a history of disciplinary actions taken
against. officers, it” having been demonstrated that
th(le officers had comnitted”violations of departmental
rules.

The procedure by which this alternative would be implemented
is as follows:

1. The judge would rule on whether o< not the
officer had committed a constitutional violation.

2. If the judge rules, yes, the prosecytor could then
undertake “to have the evidence admitted accordin
the following procedure: the prosecutor would ask .
the,l%ud e 10" review the,go,hc,e department's regulations,
training programs and disciplinary history.

3. The prosecutor would have the burden ofnProving that
the Eoll_ce met the three requirements (mentioned
above) In a manner sufficient to ensure—

— thattthe failure to provide a rule was reasonable,

and that re%ulanons specifying, and traiing in,
%ii]ceu’orope,r ethods for proceeding in the gar-
| e

ar mrcumstﬁnces under reviéw would

immediately forthcoming; or

— that, if the department a,lread%v had a rule covering
the circumstance, th? officer would be disciplined
for violating Ehe rule unless the officer was'

acting reasonaoly and in good faith; or

— that* If the departmental rule was found to be
un_c?]nst|tut|on(?|, It Wa% Lpromulgated Ingood
faith, a;t) eare reasonf\ le before It was

aﬁémed the Partlcu,ar facts under review,

and would be relssued in proper form.

Should the prosecutor fail In an attempt to prove that the
department met the above conditions, the judge would exclude the



evidence. LSee, Kaplan, The Limits of the Exclusionary Rule, 26
Standartf Law Review, 1027, 1050-52 (1974) for a similar proposal.]

We believe that rule-making, training and discipline consti-
tute the most appropriate means for deterring Fourth Amendment viola-
tions, and that the emphasis we place on such means is well founded.
To justify to you our reliance, | would like to spend a few moments
discussing the effectiveness of each of these three components.

Rules and Regulations

The exclusionary rule, insofar as it was justified as a
deterrent to police misconduct, was designed to ensure police confor-
mance with constitutional requirements. In some agencies, however, the
officer rarely learns of or understands the reasons for the exclusion
of evidence, so the sanction fails in such instances to fulfill its
objective. It can even be said that the rule has inhibited pOroffering
of effective guidance to police officers: judicial reliance on and
belief in the efficacy of the rule have led to the development of
intricate, little understood rules of constitutional procedure and,
regarding responsibility for officer direction, have diverted attention
from police management to the judiciary, though the judiciary does not
have a clear understanding of the daily operations of police
agencies.
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Administrative rule-making, from which would flow policies,
procedures, and rules and regulationsfor structuring and controlling
police conduct, has been advocated bynumerous prestigious
organizations and prominent spokespersons, some of which include the
following: the American Bar Association [ABA Project on Standards for
Criminal Justice, Standards Relating to the Urban Police Function 86.2
(1976)J; The National Advisory Conmisslon on Criminal Justice Standards
and Goals LReport of the Task Force on Police, §1.3, Commentary
(1973)]; The National Advisory Cornnission on Civil Disorders [Report,
310-11, 314 (1968'J; Chief Justice Warren Burger [Who Will Watch the
Watchmen, 14 American University Law Review 1 (1976)]; Kenneth Culp
Davis LDiscretionary Justice-A Preliminary Inquiry (1971); Frank
Remington, Herman Goldstein [Policing In a Free Society (1977)]; and
Anthony Amsterdam [Perspectives on the Fourth Amendment, 58 Minnesota
Law Review 349 (1974)]. In addition, the courts have frequently sug-
gested the need for such rules. See,e.g., Delaware v. Prouse, 440
U.S. 648 (1979); Brown v. Texas, 443 U.S. 47 (1979); Dunaway V. New
York, 442 U.S. 200 (1979); and South Dakota v. Opperman, 428 U.S. 364
(1976). Some police departments have attempted to develop and imple-
ment such rules, among which departments are the following: Boston,
Massachusetts; Madison, Wisconsin; and Washington, D.C. The rules
provide clear, affirmative guidance to officers as to how they may
proceed in a wide variety of complex situations; such rules contrast
court decisions that restrict discussions to what an officer cannot do
and are rendered in a manner not usually understood by police
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officers. These rules address such procedures as execution of search
warrants, searches incident to arrest, motor vehicle searches, stop and
frisk, and eyewitness Identification.

The incorporation of administrative rule-making Into our
alternative procedure provides several advantages over the exclusionary
rule, given the rule's current application. Courts would first focus
on the procedures required by the rules and, second, on the past con-
duct of individual officers. This would redirect judicially-imposed
responsibility for constitutional violations from officers to police
administrators. Police officers, as with employees of any
organization, are more likely to adhere to rules established by their
agencies than to rules imposed from without by the courts. Developing
clear, precise directives that are free of the legal terminology
contained in many court opinions and that are written in language
more easily understood by police officers could make the rules easier
to understand and more likely to be followed.

Administrative rule-making would exert a broader influence on
police operations than the exclusionary rule; its use within constitu-
tional restraints would help in an array of law enforcement operations
because police expertise would be utilized systematically and contin-
uously. Juages, who lack law enforcement expertise, promulgate rules
through an adversary process whose sole focus is on particular facts
unique to individual cases. By contrast, police administrators, who
understand the realities of police behavior, are able to fully grasp
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the implications of promulgated rules for all law enforcement needs.

In developing rules, administrators would be able to utilize procedures
best suited to the realities of law enforcement, while remaining within
the confines of constitutional requirements. In addition, because many
police activities are currently unregulated by the courts, i.e.,
activities not directed toward gathering evidence or leading toward
prosecution, rule-making can lead to full definitions of rights of
criminal suspects and other persons coming In contact with police.
Finally, the visibility of the rule-making process wou’d compel police
administrators to make conscious assessments of law enforcement prac-
tices Insofar as the practices relate to constitutional and other legal
requirements and would make administrators more accountable for de-
cisions that should be based on such assessments.

The development of administrative rules regarding police pro-
cedure would have tremendous Impact in helping to control police mis-
conduct and in preserving constitutional values. Departmental rules
governing activities of officers would be applauded by street officers;
the rules would free officers from the vague and clouded language of
court opinions; officers could look to police guidelines that set
specific bounds of conduct. The courts could find either that officers
were in violation of their departments' procedures or, in some
Instances, that the procedures at issue were unconstitutional,
thereafter requesting that departments revics such procedures so that
they meet constitutional requirements.



Police Training

Development of extensive rules guiding constitutional
behavior will have little value if officers are not apprised of them.
Publication of the rules, though an important first step in communica-
tion, is not sufficient. Officers must be taught how, and the circum-
stances under which, they may invoke police procedures. Training pro-
grams should be devised in such a manner that officers acquire not only
the substantive information contained in departmental rules but also
insight into ways in which they may, within constitutional limits, pro-
ceed with their tasks. The need for training is not limited only to
police recruits. Continual revision of regulations, reflecting refine-
ments in constitutional requirements, will necessitate that police
officials develop in-service programs to re-train their officers in
accordance with changes that are made. Finally, remedial training pro-
grams should be designed to reinforce proper procedures for those
officers who have violated rules in the past.

Strict Police Discipline

Deterring unconstitutional violations iequlres that officers
be made aware that illegal behavior will not be tolerated; to make this
known, an effective system of discipline must be instituted. Though
precise rules and regulations are essential to defining kinds of be-
havior that will be subject to discipline, rules alone are insuffi-
cient. If rules are not properly enforced, their objective to conform
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police behavior to the provisions of the Constitution will not be
achieved. A comprehensive system of internal police discipline, admin-
istered fairly and effectively, will promote observance of the

rules.

Regarding deterrence, punishing officers for improper conduct
has several advantages over the current exclusionary rule sanction.
First, because of the relative immediacy and personal nature of dis-
ciplinary actions, officers would generally be aware that their conduct
was in violation of constitutional requirements; given how the exclu-
sionary rule is applied today (and depending on the agency), officers
might not learn of or understand a court's rationale for excluding
evidence;; in any event, they would not be affected personally. Second,
the publication of clearly defined rules, of penalties for violating
them, and of the ramification of the disciplinary process would make it
clear to the entire police force, as well as to the community, that
certain behavior will not be tolerated. Third, police officer aversion
to disciplinary action would cause officer? to conduct themselves
according to proper procedures. Fourth, a system of discipline could
introduce the concept of gradations of improper behavior. The exclu-
sionary rule operates uniformly and imposes an inflexible penalty for
all violations, minor or major. An effective disciplinary system could
apply a variety of penalties tailored according to the seriousness of
misconduct. Finally, sanctions that result from enforcement of rules
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and regulations could be applied with much greater frequency than the
exclusionary rule sanction; only a small percentage of investigations,
searches, arrests and Interrogations now reach the trial stage.

Why the Alternat|ve Process Propo aed b& the Forum
the Most Effective Metﬁ eter
Fourth Amendment Violations

The alternative the Forum proposes is a complete package that
must be viewed as a whole: the components are interweaved; each one
complements the others; implementation of one component alone will pro-
vide neither an adequate substitute for the exclusionary rule nor re-
lief from the problems currently surrounding the rule's use.

The key to the Forum's alternative is placing with police
administrators responsibility for ensuring police officer compliance
with, constitutional requirements. Internal regulation is the most
effective means by which police misconduct can be deterred. Police
managers, as opposed to persons outside the agency, have greater under-
standing of police officer behavior and of the culture of the law en-
forcement community and are, therefore, more effective in causing offi-
cers to understand and comply with constitutional procedures.

If police departments realize that their efforts are to he
rewarded by the admission during trials of evidence that might pre-
viously have been excluded, they will be strongly motivated to formu-
late rules and to institute training and discipline. Departments that
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develop rules and regulations 1In compliance with the Constitution will
not be restrained by the straitjacket of suppression motions. An ob-
jective test for determining whether or not departments have developed
internal regulatory mechanisms to deter police violations will be
applied by the courts. Judges will simply look to departments' good
faith efforts to establish effective rules and to institute training
and disciplinary systems, allowing evidence into courtrooms if depart-
ments pass the objective test. In effect, the court will be turning
over to police departments the responsibility for disciplining police
officer misconduct, while holding departments responsible for their
policies on constitutional rights.

The procedure for determining whether or not the exclusionary
rule would be applied in an individual case involves the following
steps:

1 If a degartment has a rule governing the practice
under court scrutiny, which“rule is”found to b? constltu
tional, and If an off|cer complied with the rule, the
evidence obtained as a result of the procedure would be
admitted In the case.

2. If an officer fa||s to comfoy( with a departments
onst|tut|ona rul e and he derpartment has a
h|stor discipl mmg its officers or violations,
the ewdence woud ikéwise be admitted. Under such
circumstances, the officer would be disciplined
(tiﬁrectlytby the department rather than indirectly by

e colr

3. If arule 1s found to be unconstitutional, the court
would look . at whether or not the rule was promulgated
? fa|th nd in the reasonable helief that It
complied with const|tut|onal requirements. . Further-
more, if a department has a history cf training and
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disciplining its officers for violations, that department
would” merely be re(I]uwed to re- promuI?ate its rule
according to proP Brocedures deterfing future violations
while prowqu he enefit of use of the evidence in the
immediate tria ?(fpartment failed to meet th?
tests, the ewdence would be excluded from the tria

To provide an example of how this process would operate in an
actual case, | will use the facts of the case United States v. Adams,
521 F.2d 41 (1st Cir, 1980). In that case, FBI agents had information
regarding the possibility that an escaped murderer was living in the
nouse of a former cellmate. This information was corroborated on a
Wednesday by a social worker who had visited the residence. On Thurs-
day at 830 a.m. the agents again questioned the social worker to see
if-the escaped convict was still there and found out she was. At 9:50
a.m., seven FBI agents went to the house and, after searching the prem-
ises, arrested the fugitive without having obtained either an arrest or

a search warrant.

In the trial of the former cellmate for harboring a fugitive,
the court excluded the evidence that the fugitive was there. The court
found that there were no exigent circumstances tojustify a warrantless
arrest or search, stating there was ample time to obtain a
warrant,

As in the case of an officer's entry into the home of a sus-
pect to make an arrest, the court found that, absent exigent circum-
stances or without consent, the Fourth Amendment requires that a
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police officer must obtain a search warrant before entering the home of
a third party to execute an arrest warrant. Thus, under the exclu-
sionary rule as it currently operates, the evidence was excluded from
the trial because of the FBI agents' failure to abide by the Fourth
Amendment requirements.

Assuming for the moment that the Forum's proposed process
were in place, the evidence in this case would not necessarily be ex-
cluded. The court would first find out whether or not the FBI had pro-
mulgated arule covering an arrest inthe home of a third person, i.e.,
whether or nota search warrant should first have been obtained. |If
the court found that the FBI had no rule, the evidence would be ex-
cluded. The Bureau, having failed to carry its responsibility for de-
terring constitutional violations by promulgating a rule, would be re-
sponsible for the possible lost prosecution were the evidence to be ex-
cluded.

If, however, the court found that the FBI had a rule calling
for a search warrant in these circumstances and that the agents vio-
lated it, the court would ask the following two questions:

1. Does the FBI conduct a program to train

Its agents to follow the agpranateProcedures
fors arch?s and seizures as outlined In Its
periodically updated rules?

2. In the past, has the FBi disciplined those
of |c%rs who were ound to have violated its
search and seizure rules?



