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6

F I N D I N G S  AND RECOIf l-ENDATIOHS

T h e  A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d  s h o u l d  r e e v a l u a t e  i t s  
i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  o f  t h e  e n f o r c e m e n t  
r e q u i r e m e n t s  o f  T i t l e  4.

A l a s k a  S t a t u t e  04 .06 .075 s t a t e s  t h a t  t h e  d i r e c t o r  o f  t h e  ABC 
B o a r d  s h a l l  e n f o r c e  T i t l e  4 a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  
B o a r d .  T i t l e  4 a l s o  p r o v i d e s  t h a t  a  p e r s o n  w ho  v i o l a t e s  a  
p r o v i s i o n  o f  t h e  T i t l e  o r  a d o p t e d  r e g u l a t i o n s  i s  g u i l t y ,  
u p o n  c o n v i c t i o n ,  o f  a  c l a s s  A m i s d e m e a n o r .  T o  e n a b l e  t h e  
D i r e c t o r  a n d  e n f o r c e m e n t  p e r s o n n e l  t o  a c c o m p l i s h  t h i s  t a s k ,  
T i t l e  4 a l s o  p r o v i d e s  f o r  t h e  e x e r c i s e  o f  p e a c e  o f f i c e r  
p o w e r s ,  u p o n  c o n c u r r e n c e  o f  t h e  C o m m i s s i o n e r  o f  P u b l i c  
S a f e t y .

A l t h o u g h  t h e s e  s t a t u t e s  c l e a r l y  s h o w  t h a t  t h e  ABC B o a r d  i s  
m a n d a t e d  t o  e n f o r c e  T i t l e  4 , i t  i s  A .BC 's  o p i n i o n  t h e  p r i m a r y  
r e s p o n s i b i l i t y  f o r  e n f o r c e m e n t  r e s t s  w i t h  S t a t e  a n d  l o c a l  
l a w  e n f o r c e m e n t  a g e n c i e s .  As a  r e s u l t ,  f e w  c r i n i n a i  
c o m p l a i n t s  h a v e  r e s u l t e d  f r o m  ABC e n f o r c e m e n t  a c t i v i t i e s .  
D u r i n g  F i s c a l  Y e a r  1982, o n l y  e i g h t  c r i m i n a l  c o m p l a i n t s  w e r e  
f i l e d ,  f i v e  o f  w h i c h  w e r e  o r i g i n a t e d  b y  ABC p e r s o n n e l .

T h e  ABC B o a r d  u t i l i z e s  a  N o t i c e  o f  V i o l a t i o n  t o  c o m m u n i c a t e  
t o  l i c e n s e e s  t h a t  a  v i o l a t i o n  a l l e g e d l y  o c c u r r e d .  H o w e v e r ,  
N o t i c e s  o f  V i o l a t i o n  o f  a n d  b y  t h e m s e l v e s  c a r r y  n o  p e n a l t y .  
A g a i n ,  t h e  AB;. B o a r d  r e l i e s  p r i m a r i l y  o n  S t a t e  a n d  l o c a l  "law 
e n f o r c e m e n t  a g e n c i e s  t o  p r o v i d e  i n f o r m a t i o n  t o  g e n e r a t e  a 
N o t i c e .  O v e r  60 p e r c e n t  o f  t h e  N o t i c e s  i s s u e d  d u r i n g  F i s c a l  
Y e a r  1982 w e r e  t h e  r e s u l t  o f  w o r k  p e r f o r m e d  b y  l o c a l  lav? 
e n f o r c e m e n t  a g e n c i e s .

S t a t e  a n d  l o c a l  l a v ;  e n f o r c e m e n t  a g e n c i e s  a r e  r e q u \  c o d  t o  
i n v e s t i g a t e  a n d  r e p o r t  v i o l a t i o n s  o f  T i t l e  4 t o  t h e  ABC 
B o a r d .  H o w e v e r ,  t h i s  r e s p o n s i b i l i t y  i s  o n l y  a  s m a l l  p a r t  o f  
t h e i r  t o t a l  c r i m i n a l  e n f o r c e m e n t  r e s p o n s i b i l i t i e s  i n  t h e  
S t a t e  o f  A l a s k a .  As a m a t t e r  o f  p r i o r i t y ,  t h e s e  a g e n c i e s  
c a n n o t  d e v o t e  s u f f i c i e n t  t i m e  t o  t h e  e n f o r c e m e n t  o f  T i t l e  4 . 
T h e r e f o r e ,  t h i s  r e s p o n s i b i l i t y  m u s t  a n d  d o e s  r e s t  w i t h  t h e  
ABC B o a r d .

I t  i s  o u r  o p i n i o n  t h a t  t h e  ABC B o a r d  s h o u l d  r e e v a l u a t e  i t s  
i n t e r p r e t a t i o n  o f  t h e  e n f o r c e m e n t  r e s p o n s i b i l i t i e s  o f  T i t l e  
4 a n d ,  w i t h i n  s t a f f i n g  l i m i t a t i o n s ,  r e c o n s i d e r  t h e  d i r e c t i o n  
o f  c u r r e n t  ABC e n f o r c e m e n t  e f f o r t s .

Recom m endation  No. 1
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I #

R e c o m m e n d a t i o n  N o .  2 ;-

T h e  O f f i c e  o f  t h e  G o v e r n o r  s h o u l d  k e e p  a p p o i n t m e n t s  t o  t h e  
A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d  c u r r e n t  a n d  s t a g g e r e d  a s 
r e q u i r e d  b y  AS 0 4 .C 6 .Q 3 0 .

D u r i n g  o u r  r e v i e w  o f  a p p o i n t m e n t s  t o  t h e  ABC B o a r d  w e  n o t e d  
t h e  f o l l o w i n g  e x c e p t i o n s :

1 .  P a s t  a p p o i n t m e n t s  t o  t h e  B o a r d  h a v e  n o t  b e e n  m ad e  i n  
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  A S ' 0 4 .0 6 .030(b) w h i c h  
r e q u i r e s  t h e  G o v e r n o r  t o  f i l l  v a c a n c i e s  t o  u n e x p i r e d  
t e r m s  w i t h i n  30 d a y s  o f  t h e  v a c a n c i e s .  O u r  r e v i e w  o f  
a p p o i n t m e n t s  s h o w e d  o n e  p o s i t i o n  r e m a i n e d  v a c a n t  f o r  92 
d a y s  a n d  a n o t h e r  p o s i t i o n  w a s  v a c a n t  f o r  152 d a y s .

2 .  AS 0 4 .0 6 .03 0 ( a )  r e q u i r e s  a p p o i n t m e n t s  t o  b e  o v e r l a p p i n g  
t e r m s  o f  3 y e a r s .  We f o u n d  t h a t  t h e  t e r m s  o f  tw o  
m e m b e r s  w i l l  e x p i r e  o n  J a n u a r y  31, 1984, a n d  t h e  t e r m s  
o f  tw o  o t h e r  m em b e r s  w i l l  e x p i r e  J a n u a r y  31, 1985.

We r e c o m m e n d ^ t h e  O f f i c e  o f  t h e  G o v e r n o r  a p p o i n t  n e w  m em b e r s  
o r  r e a p p o i n t ' c u r r e n t  m em b e r s  t o  v a c a n t  ABC B o a r d  s e a t s  i n  a 
t i m e l y  m a n n e r  a n d  i n  c o m p l i a n c e  w i t h  AS 0 4 .06 .030 .  We a l s o  
r e c o m m e n d  t h a t  t h e  a p p o i n t m e n t  t e r m s  b e  s t a g g e r e d  a s  
r e q u i r e d  b y  l a w .

Vie f u r - t h e r  r e c o m m e n d  t i n *  O f f i c e  o f  t h e  G o v e r n o r  e s t a b l i s h  a  
t a l e n t  p o o l  f o r  B o a r d  a p p o i n t m e n t s .  T h e  c o n c e p t  o f  a t a l e n t  
p o o l  i s  t o  h a v e  a  l i s t  o f  p e r s o n s  a v a i l a b l e  a n d  d e s i r i n g  t o  
s e r v e  a s  a  B o a r d  m e m b e r .  M a n y  s o u r c e s  e x i s t  i n  t h e  S t a t e  t o  
e s t a b l i s h  s u c h  a  p o o l .  L i q u o r  i n d u s t r y  a s s o c i a t i o n s  c o u l d  
b e  r e q u e s t e d  t o  p r o v i d e  a  l i s t  o f  m em b e r s  who  w o u l d  l i k e  t o  
s e r v e  a s  a n  i n d u s t r y  r e p r e s e n t a t i v e  o n  t h e  B o a r d .
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ANALYSIS OF PUBLIC NEED
L i m i t e d  A n a l y s i s

T h e  f o l l o w i n g  a n a l y s i s  i n d i c a t e s  b o t h  p o s i t i v e  a n d  n e g a t i v e  
a t t a i n m e n t s  o f  t h e  ABC B o a r d  a n d  h ow  i t s  a c t i v i t i e s  r e l a t e  
t o  t h e  p u b l i c  n e e d  f a c t o r s  d e f i n e d  b y  AS 4 4 .6 6 .05 0 .  T h i s  
a n a l y s i s  i s  n o t  i n t e n d e d  t o  b e  c o m p r e h e n s i v e  i n  n a t u r e .

I . T h e  e x t e n t  t o  w h i c h  t h e  b o a r d ,  c o m m i s s i o n  o r  
p r o g r a m  h a s  o p e r a t e d  i n  t h e  p u b l i c  i n t e r e s t .

P u b l i c  p r o t e c t i o n  g a i n e d  t h r o u g h  l i c e n s i n g  t o
c o n t r o l  l i q u o r  m a n u f a c t u r e  a n d  t r a f f i c  h a s  b e e n
a d e q u a t e l y  p r o v i d e d  b y  t h e  ABC B o a r d .  H o w e v e r ,
t h e  B o a r d  i s  a l s o  c h a r g e d  w i t h  e n f o r c e m e n t  o f
t h e  a l c o h o l i c  b e v e r a g e  c o n t r o l  l a w s ,  r u l e s ,  a n d
r e g u l a t i o n s .  As p r e v i o u s l y  d o c u m e n t e d  i n  t h i s
r e p o r t ,  i t  i s  o u r  o p i n i o n  t h e  ABC B o a r d  h a s  n o t
m e t  i t s  s t a t u t o r y  r e s p o n s i b i l i t i e s  i n  p r o t e c t i n g
p u b l i c  h e a l t h ,  s a f e t y ,  a n d  w e l f a r e  ( s e e
R e c o m m e n d a t i o n  N o .  1 ) .••

I I . T h e  e x t e n t  t o  w h i c h  t h e  o p e r a t i o n  o f  t h e  b o a r d ,  
c o m m i s s i o n ,  o r  a g e n c y  p r o g r a m  h a s  b e e n  i m p e d e d  
o r  e n h a n c e d  b y  e x i s t i n g  s t a t u t e s ,  p r o c e d u r e s ,  
a n d  p r a c t i c e s  w h i c h  i t  h a s  a d o p t e d ,  a n d  a n y

  o t h e r  m a t t e r ,  i n c l u d i n g  b u d g e t a r y ,  r e s o u r c e ,  a n d
p e r s o n a l  m a t t e r .

The . 1980 r e v i s i o n s  t o  T i t l e  4 h a v e ,  f o r  t h e  m o s t  
p a r t ,  b e e n  b e n e f i c i a l  t o  t h e  o p e r a t i o n  o f  t h e  
ABC B o a r d .  H o w e v e r ,  t h o s e  s e c t i o n s  w h i c h  d e a l  
w i t h  s u s p e n s i o n  a n d  r e v o c a t i o n  o f  l i c e n s e s  a n d  
p e r m i t s  p l a c e  s e v e r e  r e s t r i c t i o n s  u p o n  t h e  
a b i l i t y  o f  ABC t o  s u s p e n d  a n d  r e v o k e  l i c e n s e s  
f o r  t h e  i l l e g a l  a c t  o f  l i c e n s e e  e m p l o y e e s .

T h e  B o a r d  i s  a l s o  r e s t r i c t e d  i n  m e e t i n g  i t s  
s t a t u t o r y  r e s p o n s i b i l i t i e s  i n  p r o t e c t i n g  t h e  
p u b l i c  h e a l t h ,  s a f e c y  a n d  w e l f a r e  b y  t h e  s i z e  
o f  t h e  e n f o r c e m e n t  s t a f f  v’h i c h  c o n s i s t s  o f  o n e  
a g e n t  i n  J u n e a u ,  o n e  i n  F a i r b a n k s  a n d  t h r e e ,  i n ­
c l u d i n g  a s u p e r v i s o r y  a g e n t  i n  A n c h o r a g e .  
I n c l u d i n g  t h e  s u p e r v i s o r y  a g e n t ,  t h e r e  a r e  o n l y  
f i v e  a g e n t s  w i t h  i n s p e c t i o n  a n d  e n f o r c e m e n t  
r e s p o n s i b i l i t i e s  f o r  1,483 l i c e n s e d  p r e m i s e s .  
H o w e v e r ,  o n e  o t h e r  A n c h o r a g e  I n v e s t i g a t o r  p o s i ­
t i o n  i s  v a c a n t .
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V I I . T h e  e x t e n t  t o  vh i c h  a b o a r d  o r  c o m m i s s i o n  w h i c h  
r e g u l a t e s  e n t r y  i n t o  a n •o c c u p a t i o n  o r  p r o f e s s i o n
h a s  p r e s e n t e d  q u a l i f i e d  a p p l i c a n t s  t o  s e r v e  t h e  ' 
p u b l i c .

O u r  r e v i e w  o f  l i c e n s i n g  a c t i v i t y  o f  t h e  ABC B o a r d  
t o  d e t e r m i n e  w h e t h e r  a l l  s t a t u t o r y  q u a l i f i c a t i o n s  
o f  l i c e n s e e s  w e r e  b e i n g  m e t  r e v e a l e d  n o  e x c e p t i o n s  
T h e  B o a r d  h a s  t h e r e f o r e ,  p r e s e n t e d  q u a l i f i e d  a p p l i  
c a n t s  t o  s e r v e  t h e  p u b l i c .

V I I I .  T h e  e x t e n t  t o  w h i c h  s t a t e  p e r s o n n e l  p r a c t i c e s ,  
i n c l u d i n g  a f f i r m a t i v e  a c t i o n  r e q u i r e m e n t s ,  h a v e  
b e e n  c o m p l i e d  w i t h  b y  t h e  b o a r d ,  c o m m i s s i o n ,  o r  
a g e n c y  t o  i t s  own a c t i v i t i e s  a n d  t h e  a r e a  o f  
a c t i v i t y  o r  i n t e r e s t .

No d i s c r e p a n c i e s  w e r e  n o t e d  d u r i n g  o u r  r e v i e w  o f  
t h e  ABC B o a r d  a f f i r m a t i v e  a c t i o n  p r o g r a m .

I X . T h e  e x t e n t  t o  w h i c h  s t a t u t o r y ,  r e g u l a t o r y ,  b u d g e t -  
.. i n g ,  o r  o t h e r  c h a n g e s  a r e  n e c e s s a r y  t o  e n a b l e  t h e

a g e n c y ,  b o a r d  o r  c o m m i s s i o n  t o  b e t t e r  s e r v e  t h e  
i n t e r e s t s  o f  t h e  p u b l i c  a n d  to~ c o m p l y  w i t h  t h e  
f a c t o r s  e n u m e r a t e d  i n  t h i s  s u b s e c t i o n .

P l e a s e  r e f e r  t o  I  a n d  I I  a b o v e  a n d  t o  t h e  p r e v i o u s  
s e c t i o n ,  F i n d i n g s  a n d  R e c o m m e n d a t i o n s .
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APPENDIX A

STATE OF ALASKA 
DEPARTMENT OF REVENUE 

ALCOHOLIC BEVERAGE CONTROL BOARD 
REVENUE COMPARED WITH EXPENDITURES 
Fiscal Years 1980, 1981 and 1962 

(UNAUDITED)

(Note 1)

1980 • 1981________  1982

Revenue (See Schedule 1) $1 ,028,982. $1,494,489 $1,548,393

Expenditures (433,121) \  (556.589) (562.178)

Excess of Revenue Over Expenditures S 545.861 $ ’’ 937 .900 S 9_8.6_l1.1_5

Schedule 1 

Revenue Collected

Types of License 1980___________1981________  1982

Liquor License Application $ 76.050 $ 83,250 $ 86,350
Pub 49 4 100 * 400
Beverage Dispensary 501,350 771 ,050 773 ,200
Club 24,650 39,500 39,300
Common Carrier 14,150 25.800 29,050
Restaurant 44,250 60 ,750 69 ,600
Roadhouse 3,250 -0- -0-
Retail Store 248,350 330,700 335,400
Wholesale General 79 ,500 138,500 156,000
Wholesale Malt Beverage 15,300 13,200 21,600
Miscellaneous (Note 2) 21.133 - 31.639 37.493

Total SI .023.982 1L, 494 ,489 $1 .548.393

Note I

This revenuc/expend 1ture comparison was prepared from available records and 
d l s c u s d o n s  vlth ABC Board personnel. The records were not audited by us and 
accordingly ve do not express an opinion on the ABC Board Revenue Compared 
vlth Expenditures, nor the Schedule of Revenue Collected.

N o t e 2

Includes rocrcatIons1-81tc licenses, caterer's, special events and conditional 
contractor's permiti.
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APPENDIX B
STATE  OF ALASKA

d e p a r t m e n t : o f  r e v e n u e
ALCOHOL IC  BEVERAGE CONTROL BOARD 

NUMBER OF L I C E N S E S  BY TYPE
F i s c a l  Y e a r s  1980, 1981 a n d  

T y p e s  o f  L i c e n s e  1980

1982

1981 1982

Pub 1 1 1

B e v e r a g e  D i s p e n s a r y 607 620 634

C l u b 61 63 65

Common C a r r i e r 6 A 72 88

R e s t a u r a n t 146 182 215
••

R o a d h o u s e• 20 -0- -0-

R e t a i l  S t o r e 431 438 445

W h o l e s a l e  G e n e r a l 16 15 16

W h o l e s a l e  M a l t  B e v e r a g e 6 7 7

M i s c e l l a n e o u s  ( N o t e  1) 10 9 12

T o t a l 1362 1407 1483

Notre 1

I n c l u d e s  r e c r e a t i o n a l - s i t e  l i c e n s e s ,  c a t e r e r ' s ,  s p e c i a l  e v e n t s  
a n d  c o n d i t i o n a l  c o n t r a c t o r ' s  p e r m i t s .

S T A T E  O F  A L A S K A
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STATE  OF ALASKA 
DEPARTMENT OF REVENUE 

A LCOHOL IC  BEVERAGE CONTROL BOARD 
D E S C R IP T IO N  OF L I C E N S E  TYPES  AND FEES

. APPENDIX C

S o u r c e D e s c r i p t i o n A n n u a l  F e e

A p p l i c a t i o n  F e e  F o r  e a c h  l i c e n s e  a p p l i c a t i o n .

B e v e r a g e
D i s p e n s a r y

R e s t a u r a n t  o r  
E a t i n g  P l a c e

C l u b

B o t t l i n g  W o rk s

B r e w e r y

W i n e r y

P a c k a g e  S t o r e

To  s e l l  o r  s e r v e  o n  t h e  
l i c e n s e d  p r e m i s e s  a l c o h o l i c  
b e v e r a g e s  f o r  c o n s u m p t i o n  o n  
t h e  l i c e n s e d  p r e m i s e s  o n l y .

To  s e l l  b e e r  a n d  w i n e  f o r  
c o n s u m p t i o n  o n l y  o n  t h e  
l i c e n s e d  p r e m i s e s .

To  s e l l  a l c o h o l i c  b e v e r a g e s  
f o r  c o n s u m p t i o n  o n l y  o n  t h e  
l i c e n s e d  p r e m i s e s .

To o p e r a t e  a  b o t t l i n g  w o r k s  
w h e r e  b e e r  a n d  w i n e  may b e  
b o t t l e d  a n d  s o l d .

To  o p e r a t e  a  b r e w e r y  w h e r e  
b e e r  i s  m a n u f a c t u r e d  a n d  
b o t t l e d  o r  b a r r e l e d  f o r  s a l e .

To  o p e r a t e  a  w i n e r y  w h e r e  w i n e  
i s  m a n u f a c t u r e d  a n d  b o t t l e d  o r  
b a r r e l e d  f o r  s a l e .

To  s e l l  a l c o h o l i c  b e v e r a g e s  t o  
a p e r s o n  i n  r e s p o n s e  t o  a 
v e r b a l  s o l i c i t a t i o n  f o r  
p u r c h a s e  r e c e i v e d  f r o m  t h e  
p e r s o n  p r e s e n t  o n  t h e  
l i c e n s e d  p r e m i s e s  o r  i n  
r e s p o n s e  t o  a  w r i t t e n  
s o l i c i t a t i o n  made  b y  a p e r s o n  
k n o w n  t o  t h e  l i c e n s e e  f o r  a 
p u r c h a s e  t o  b e  r e c e i v e d  b y  t h e  
p e r s o n  m a k i n g  t h e  s o l i c i t a t i o n

$ 50

1,250

300

600

250

500

250

750
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Source Description Annual Fee

R e t a i l  S t o c k

G e n e r a l
W h o l e s a l e

W o l e s a l e  M a l t  
B e v e r a g e  
a n d  W i n e

Distillery

C o m m u n i t y  L i q u o r

Commo n
C a r r i e r
D i s p e n s a r y

R e c r e a t i o n a l
S i t e

To  s e l l  t h e  r e m a i n i n g  s t o c k  o f  
a p a c k a g e  l i q u o r  s t o r e  w h e n  
t h e  o w n e r  \7 is h e s  t o  c l o s e  o r  
t e r m i n a t e  b u s i n e s s .  S a l e  may  
o n l y  b e  t o  l i c e n s e d  p e r s o n s .

$ 100
To s e l l  a l c o h o l i c  b e v e r a g e s  
i n  t h e  o r i g i n a l  p a c k a g e ,  a n d  
w i n e  i n  b u l k ,  i n  q u a n t i t i e s  
o f  n o t  l e s s  t h a n  f i v e  g a l l o n s  
t o  h o l d e r s  o f  l i c e n s e s .

To s e l l  m a l t  b e v e r a g e s  a n d  
w i n e  i n  t h e  o r i g i n a l  p a c k a g e s  
i n  q u a n t i t i e s  o f  n o t  l e s s  
t h a n  f i v e  w i n e  g a l l o n s  t o  
h o l d e r s  o f  l i c e n s e s .

To o p e r a t e  a  d i s t i l l e r y  w h e r e  
a l c o h o l i c  b e v e r a g e s  a r e  
d i s t i l l e d  a n d  b o t t l e d  o r  
b a r r e l e d  f o r  s a l e .

A u t h o r i z e s  a  m u n i c i p a l i t y  t o  
o p e r a t e  a  b e v e r a g e  d i s p e n s a r y  
o r  a  p a c k a g e  s t o r e  o r  b o t h  
s u b j e c t  t o  t h e  same 
c o n d i t i o n s  a n d  f e e s  a p p l i c a b l e  
t o  b e v e r a g e  d i s p e n s a r y  o r  
p a c k a g e  l i q u o r  s t o r e  l i c e n s e s .

1,000 F i r s t  $100,00 
o f  s a l e s  p l u s  
$500 - 10,000 
o n  a d d i t i o n a l  
s a l e s

200 F i r s t  $20,000 
o f  s a l e s  p l u s  
$300 - 10,000 
b a s e d  o n  
a d d i t i o n a l  
s a l e s

500

1,250 B e v e r a g e
D i s p e n s a r y  

750 P a c k a g e  
S t o r e

To  s e l l  a l c o h o l i c  b e v e r a g e s  f o r  
c o n s u m p t i o n  a b o a r d  a v e h i c l e ,  
b o a t ,  a i r c r a f t ,  o r  r a i l r o a d  
b u f f e t  c a r  l i c e n s e d  b y  t h e  
S t a t e  o r  f e d e r a l  a g e n c y  f o r  
p a s s e n g e r  t r a v e l .

350 P e r  v e h i c l e ,  
b o a t ,  a i r c r a f  
o r  r a i l r o a d  
c a r

To s e l l  b e e r  a n d  w i n e  a t  a 
r e c r e a t i o n a l  s i t e  d u r i n g  a n d  o n e  
h o u r  b e f o r e  a n d  a f t e r  a 
r e c r e a t i o n a l  e v e n t  w h i c h  i s  
no", a s c h o o l  e v e n t ,  f o r  
c o  s u m p t i o n  o n  d e s i g n a t e d  
a r e a s  a t  t h e  s i t e .

400

S T A T E  O F  A L A S K A
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S o u r c e D e s c r i p t i o n A n n u a l  F e e

Pub

C a t e r e r

S p e c i a l
E v e n t s

C o n d i t i o n a l
C o n t r a c t o r

To  s e l l  b e e r  a n d  w i n e  f o r  
c o n s u m p t i o n  o n l y  a t  
d e s i g n a t e d  p r e m i s e s  l o c a t e d  
o n  t h e  c am p u s  o f  a n  a c c r e d i t e d  
c o l l e g e  o r  u n i v e r s i t y .

A u t h o r i z e s  t h e  h o l d e r  o f  a 
'T' r a g e  d i s p e n s a r y  l i c e n s e '  .

•: 1 o r  d i s p e n s e  a l c o h o l i c
- g e s  a t  c o n v e n t i o n s ,  \  

s ,  s o c i a l  g a t h e r i n g s ,
. n g  e v e n t s  o r  s i m i l a r  

.'.rs h e l d  o f f  t h e  h o l d e r ' s  
l i c e n s e d  p r e m i s e s .

To s e l l  o r  d i s p e n s e  b e e r  o r  
w i n e  f o r  c o n s u m p t i o n  a t  
d e s i g n a t e d  p r e m i s e s  f o r  a 
s p e c i f i c  o c c a s i o n  a n d  l i m i t e d  
p e r i o d  o f  t i m e .  O n l y  a  
n o n p r o f i t  o r g a n i z a t i o n  may  
a c q u i r e  t h e  p e r m i t .

T o  s e l l  b e e r  o r  w i n e  f o r  
c o n s u m p t i o n  o n l y  o n  d e s i g n a t e d  
p r e m i s e s  f o r  o n e  y e a r  f r o m  
t h e  d a t e  o f  i s s u a n c e  o f  t h e  
p e r m i t  a t  c o n s t r u c t i o n  s i t e s  
w h i c h  a r e  l o c a t e d  o u t s i d e  a 
c i t y  a n d  i n s i d e  t h e  b o u n d a r i e s  
o f  a m i l i t a r y  o r  n a v a l  
r e s e r v a t i o n .

$ 400

50

50 P e r  d a y

600
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HILL SHEthlELO, GOVERNOR

! :; \ < i/  'J u u

BIEB’AfitTitflENT OF REVENUE P O U C H S
JU N E A U . A L A S K A  99811 
P H O N E : (9071 465-230COmCE DP THE COHMSSmiX

March 2, 1983

f*,». Gerald L. Wilkerson, CPA 
Legislative Auditor 
Division of Legislative Audit 
Pouch W
Juneau, AK 99811

Dear Mr. Wilkerson:

This letter is ii response to your Recommendation No, 1 contained in 
your preliminary audit report of the Alcoholic Beverage Control Board 
dated December 15, 1982.

Without generating a lengthy dissertation about staff and budgetary 
limitatiohs, utilization of present staff, and administrative/judicial 
due process, we generally believe your recommendation has merit.
However, if we understand your perception of enforcement by the board to 
be criminally oriented, under present law heavy reliance on other state 
and local-law authorify is required, and no single agency rould fill a 
void which the report implies exists.

The board at each and every monthly meeting evaluates its enforcement 
function through granting or denying license applications, sitting in 
informal conference, and reviewing hearing officer decisions. The board 
has scheduled "workshop" sessions during its two-day April meeting in 
Juneau and will review law and regulations in light of your opinion.

Thank you for the opportunity to respond.

Commissioner of Revenue

cc: Patrick L. Sharrock, Director 
ABC Board

ABC Board Members
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POSITION PAPER 
SENATE BILL NO. 231

Atricle III, Section 18, of the Alaska Constitution requires 
the State establish a parole system. This administration 
supports the Parole Board as the least costly constitutional 
method of carrying out the parole process. Numerous legislative 
hearings held around the State over the last four years in 
conjuction with the sunset review of the Parole Board support 
this position.

Although the administration expects to submit a comprehensive 
bill next session to revise the outdated statutes, this bill 
will extend the life of the Board until the new bill is submitted 
next session.

The Parole Board is currently in its one year "wind down" now 
and is due to go out of existence on July 1, 1983. Legislation
must be passed by then to comply with the constitutionVmandate 
for a parole system. Expeditious passage of this legislation 
is strongly supported.

Recommend
Samuel H. Trivette 
Executive Director

n ,  / f e y

Robert London Smith, Ph.D 
Commissioner
Department of Health and

Date

Social Services



I.
9

REQUEST
IIITl/Resolution N o . : rS ^ A  /

P
T i t l e :Extend life of Parole Board 
Sponsor:Rules Committee_____________

n .  n s c A y r r A n
Ayeiicy Al i ci.t.ed:He.v th & Social Services 
Program Category Affected:
BRU, Program of Si:b|jrotjram(s) Al fecteclT

Requestor:Governor

OPERATING
FY 83 FY 84 l- Y 85 FY 86 FY 87 FY 88

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

IOTAL OPERATING -0- -0- -0- -0- -0- -0-

a rs)

C A P H A L -n- -0- -0- -0- -0- -0-

RL VENUE -0- -0- -0- -0- -0- -n-

TUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS -0- -0- -0- -0- -0- t H  II
OTHER (Specify Source) -0- -0- -0- -0- -0- -0-

POSITIONS:
I;ULL-T1ME
PART-TIME
TEMPORARY

-0- -0- -0- -0- -0- -0-
-0- -0- -0- -0- -u- -0-
-u- -0- -0- -0- -0- -0-

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: Parole Bo a r d  ^ 7 /  V  Phone: 465-3384
Div isio n :_ Paroje_Board   Date: April 5, 1983

Approved by Commissioner: ^  Date: ^
Departmunt;: Heal th and Social Services__

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills;
Copy to Department (for Governor introduced Pills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83
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April 6, 1983

The Honorable Jalmar Kerttula 
President of the Senate 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I .'»m transmitting a bill extending the life 
of the State Board of Parole to June 30, 1985. Under the 
current law, that board "sunsetted" June 30, 1982 and is
now in its one-year wrap-up period. Unless it is extend­
ed, it will go out of existence on June 30, 1983. Howev­
er, art. Ill, sec. 21, of the Alaska Constitution says 
that "A parole system shall be provided by law." There­
fore, it is necessary either to extend the life of the 
present board or establish a new parole system before the 
present board goes out of existence. It is my intent that 
members of my administration work with the legislature in 
dealing with additional issues confronting the parole sys­
tem.

Sincerely

B
Governor



•  •

SENATE JUDICIARY COMMITTEE

Meeting Minutes 
4/22/83

The meeting was called to order at 1:37 p.m. by Chairman Ray. All 
members were present.

The first order of business was SENATE BTLL 231— Extending the life of 

the parole board, as to which Senator Ray briefly explained the purpose 

of the legislation and a discussion was had wherein Senator Pettyjohn 
stated that he was on the parole board for about two years and thus has 
some familiarity with the subject matter of the bill and he fully 

supports it. Senator Ziegler then moved to pass the bill out with 

individual recommendations. All members voted Do Pass.

a

The second order of business was SENATE BILL 232— Relating to s ;ate 

liability under AS 03.05, as to which Mark Hutton, who works for the 

Commissioner of the DEC, testified, concluding that his department 

opposes the present version of the bill and recommends that action on it 
be held in abeyance pending the drafting of a better version. After a 

discussion in which Cenators Ray, Eliason and Ziegler participated, it 
was agreed that the Committee would follow Mr. Hutton’s recommendation.

The third order of business was SENATE BILL 243— Modifying or abolishing 
some common law real property rules, as to which Dick Regan, Research 
Director for the Alaska Code Revision Committee, testified in favor of 

the till and answered various questions posed by each member of the 

Commitcee, all of whom participated in a discussion, whereupon Senator 
Ziegler moved that the bill be passed out with individual recommenda­

tions. Senators Josephson, iiegler and Pettyjohn voted Do Pass.
Senators Ray and Eliason voted No Recommendation.

The fourth order -of business wan the unanimous confirmation of the 
following new ABC Board appointees:

John Walters from Nome; and

Weslev "Waliy" Wallace from Fairbanks

The fifth and fi:. .1 order of business was the tallowing new subcommittee 
appointments:

SB 163— Use of seat belts in cars.

Senator Pettyjohn



COMMITTEE REPO 
SENATE

F U R THER

Mr. President: 

The C o m m i t t e e  011 T.cT -vr*

D a t e :

has had

S r c t o r . i l i r . ^  e n a  U f a  o f  t l : a  !. . .' . rc_a a o a r a ; ~vtd

u nder c o n s i d e r a t i o n  and (a m a j o r i t y  of the c o m m i t t e e )  (the c o m m i t t e e )  
reports^it. back with the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] 

[ ]

[ ] 

[ ] 

[ ]

do pass [ ] do not pass

do pass with a t t a c h e d  a m e n d m e n t s (s )

r e p lace with CG for __________________________________

and rec o m m e n d s

[ ] same title 
[ ] new title

AND a t t a c h e s  a " L e tter of Intent" [ ]

reports it back w i t h o u t  r e c o m m e n d a t i o n  

r e f e r r e d  to the ___  ____  _______

New Fiscal Note

Commi ttee

M E M B E R S  S I G N I N G  
DO PASS

M E M B E R S  HAVING 
OTHER R E C O M M E N D A T I O N S :

V,_V . •:   --------

'■? 'V

C H A I R M A N
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SENATOR VICE CHAIRMAN 

S E N A T E  R E S O U R C E S  C O M M I T T E ER O B E R T  H . Z I E G L E R .  S R
3 0 7  B A W D E N  S T R E E T  

K E T C H I K A N .  A L A S K A  999 01
MEMBER

S E N A T E  J U D I C I A R Y  C O M M I T T E EWhile in Juneau 
p o u c h  V  

J U N E A U .  A L A S K A  9 » ? 1 f S e m i t e
W E S T E R N  S T A T E S  L E G I S L A T I V E  

F O R E S T R Y  T A S K  F O R C E

W E S T E R N  C O N F E R E N C E  C O U N C I L  
O F  S T A T E  G O V E R N M E N T S

April 14, 1983

Senator Bill Ray,

Chairman - Senate Judiciary Committee 
Alaska State Legislature 
Juneau, Alaska

Dear Senator Ray:

The captioned bill extends the life of the Parole Board until June 30, 
198-, It it doesn't pass, the Board goes kaput as of June 30 of this 
vea.-.

It shi.uld pass.

Very truly yours,

RE: SB 2.31

RHZ:lk
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COMMISSIONERS

J O H N  W .  A B B O T T  • C H A I R M A N  
J A M E S  L .  B A L D W I N  - V I C E  C H A I R M A N  

P A T R I C K  M .  R O D E Y  
C H A R L I E  B U S S E L L  

L .  S .  K U R T Z .  J R .
J U D G E  ( R E T . )  T H O M A S  B .  S T E W A R T  

F R E D E R I C  E .  B R O W N

A LA S K A  S T A T E  L E G I S L A T U R E
P O U C H  Y  - S T A T E  C A P I T O L  

J U N E A U .  A L A S K A  99Q11 
( S C 7 )  4 6 5 - 4 8 7 8

EXECUTIVE SECRETARY 

B I L L Y  G .  B E R R I E R

MEMORANDUM

TO :  R e p r e s e n t a t i v e  J o h n  J .  L i s k a
V i c e  C h a i r m a n  ( A c t i n g  C h a i r m a n )  
H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: D i c k  t i e g a n ,  R e s e a r c h  D i r e c t o r
A l a s k a  C e d e  R e v i s i o n  C o m m i s s i o n  ^

DATE: May  18, 1983 ^

RE :  SB 243 o n  common l a w  p r o p e r t y  r u l e s

W hen  P r o f e s s o r  J e s s e  D u k e m i r v i e r  w a s  h e r e  t o  t e s t i f y  
b u t  h a d  t o  r e t u r n  t o  L o s  A n g e l e s  , y o u  s u g g e s t e d  Wv. m i g h t  s u b m i t  
w r i t t e n  t e s t i m o n y  o n  SB 243.

F o r  a n  a n a l y s i s  o f  t h e  b i l l  w e  c a n n o t  p r o v i d e  a  m o r e  
a c c u r a t e  w r i t t e n  s t a t e m e n t  t h a n  t h e  c o m m e n t a r y  i n  J o i n t  H o u s e  

u l . .u u C J o u r n a l  o upp x t ^ i u u i i u  i . o . 3.

H o w e v e r ,  i n  a n  e f f o r t  t o  e x p r e s s  t h e  r e a s o n s  f o r  t h e  
b i l l  n o n - t e c h n i c a l l y , I  r e c e n t l y  p r o v i d e d  t h e  a t t a c h e d  s t a t e m e n t  
t o  C h a i r m a n  B u s s e l l .  I t  c o u l d  s e r v e  a s  w r i t t e n  t e s t i m o n y ,  a n d  
I ' l l  b e  g l a d  t o  a n s w e r  q u e s t i o n s  a b o u t  t h e  b i l l  a t  t h e  h e a r i n g  
t o d a y .

D R : c hw

Enclosure



•  •
FURTHER  EXPLANAT ION  OF THE REASONS FOR  SB 243 

ON COMMON LAW PROPERTY RULES

SB 243 d e a l s  w i t h  common  l a w  r u l e s  w i t h  r o o t s  t h a t  g o  
b a c k  t o  f e u d a l  l a n d  h o l d i n g s .

T h e  m a i n  p u r p o s e  o f  t h e  b i l l  i s  t o  r e m o v e  p o s s i b l e  
h i d d e n  t r a p s  i n  o r d e r  t o  m a k e  i t  m o r e  s u r e  t h a t  t h e  t e r m s  o f  a  
p e r s o n ' s  w i l l  w i l l  b e  c a r r i e d  o u t .

T h e  b i l l  b e n e f i t s  t h e  p e r s o n  w h o  d r a f t s  h i s  o r  h e r  own  
w i l l .  I t  b e n e f i t s  l a w y e r s ,  t o o ,  i n  t h e  s am e  s e n s e  t h a t  a c c i d e n t  
p r e v e n t i o n  b e n e f i t s  i n s u r a n c e  c o m p a n i e s . B u t  e v e r y b o d y  w h o  m a y  
l e a v e  p r o p e r t y  b y  a  w i l l  b e n e f i t s  b y  r e d u c i n g  t h e  r i s k  o f  a c c i ­
d e n t s  i n  w i l l  d r a f t i n g  s o  t h e  p e r s o n ' s  t r u e  i n t e n t i o n s  c a n  b e  
c a r r i e d  o u t .  N o t h i n g  i s  m u c h  s a d d e r  t h a n  t h e  b i t t e r n e s s  e n g e n d e r e d  
am ong  f a m i l y  m e m b e r s  b y  a d i s p u t e d  w i l l .  T h e s e  a n c i e n t  c ommon  l a w
r u l e s  c a n  b e  a  c a u s e  o f  t h a t  b i t t e r n e s s .

T h e  b i l l  i s  t o  c l a r i f y  a n d  s i m p l i f y  t h e  l a w  b y  a b o l i s h ­
i n g  tw o  o l d  r u l e s  a n d  c h a n g i n g  a t h i r d .

S e c t i o n  1 i s  a  s t a t e m e n t  o f  i n t e n t  t h a t  w o u l d  b e c o m e  
a r e v i s o r ' s  n o t e  w i t h  t h e  s e c t i o n s  w h e n  t h e y  a r e  p u b l i s h e d  i n  
A l a s k a  S t a t u t e s .  I t  i s  a  b r o a d  o r u s h  e x p l a n a t i o n  u s i n g  t h e  
common  n am e s  f o r  t h e  r u l e s .

S e c t i o n  2 c h a n g e s  t h e  r u l e  a g a i n s t  p e r p e t u i t i e s .  T h a t  
r u l e  i s  w e l l  e n t r e n c h e d  a n d  i t  i s  n e e d e d .  I t  s e t s  a  l i m i t  o n  h ow  
l o n g  a  p e r s o n  c a n  c o n t r o l  w h o  w i l l  own  t h e  p r o p e r t y  t h e  p e r s o n
d e e d s ,  g i v e s ,  o r  i n c l u d e s  i n  t h e  p e r s o n ' s  w i l l .

B u t  t h e  r u l e  w o r k s  i n j u s t i c e s  b y  i n v a l i d a t i n g  f r o m  t h e  
s t a r t  m a n y  t r a n s f e r s  t h a t  w o u l d  b e  c o m p l e t e d  w e l l  w i t h i n  t h e  
t i m e  l i m i t .  T h e  o l d  r u l e  d e t e r m i n e s  v a l i d i t y  o r  i n v a l i d i t y  o f  a 
t r a n s f e r  b a s e d  o n  p o s s i b i l i t i e s ,  n o  m a t t e r  h o w  o u t l a n d i s h l y  
u n l i k e l y  t h e  p o s s i b i l i t i e s  m ay  b e .  T h i s  b i l l  w o u l d  c a r e f u l l y  
c h a n g e  t h e  r u l e  b y  s t a t u t e  s o  a c t u a l  e v e n t s ,  n o t  u n l i k e l y  p o s ­
s i b i l i t i e s ,  d e t e r m i n e  v a l i d i t y  o f  a  t r a n s f e r .  A n d  a n y  t r a n s f e r  
t h a t  s t i l l  i s  n o t  c o m p l e t e d  w i t h i n  t h e  t i m e  l i m i t  i s  t o  b e  
c a r r i e d  o u t  a s  n e a r l y  a s  p o s s i b l e  w i t h i n  t h e  l i m i t s  o f  t h e  r u l e  
a s  c h a n g e d .  ' •

More than half of the states, England, and several 
Commonwealth jurisdictions have changed the rule, and the form 
we are proposing has proven to be suitable in other jurisdictions.

S e c t i o n s  3 a n d  4 o f  t h e  b i l l  w o u l d  a b o l i s h  t h e  o t n e r  
tw o  o l d  r u l e s - - t h e  " R u l e  i n  S h e l l e y ' s  C a s e "  a n d  t h e  " d o c t r i n e  o f  
d e s t r u c t i b i l i t y  o f  c o n t i n g e n t  r e m a i n d e r s . "  T h e  r e a s o n s  f o r  t h e  
tw o  r u l e s  n o  l o n g e r  e x i s t  i n  m o d e r n  l a n d  h o l d i n g .  B u t  common  
l a w  r u l e s  a r e n ' t  s t a t u t e s  t h a t  c a n  j u s t  b e  r e p e a l e d  b y  a  r e ­
p e a l e r  s e c t i o n .  A b o l i s h i n g  o r  c h a n g i n g  a  common l a w  r u l e  r e ­
q u i r e s  c a r e f u l  u s e  o f  l a n g u a g e .  U n f o r t u n a t e l y ,  a s  t h e  r u l e s  a r e  
o l d ,  s om e  o l d - s o u n d i n g  t e r m s  a r e  n e e d e d  i n  a  b i l l  t h a t  a b o l i s h e s  
o r  c h a n g e s  t h e m .



As i s  p o i n t e d  o u t  i n  j o i n t  j o u r n a l  s u p p l e m e n t  n u m b e r  
8 , w h e t h e r  t h e  R u l e  i n  S h e l l e y ' s  C a s e  p r e s e n t l y  a p p l i e s  i n  
A l a s k a  i s  u n c l e a r .  I t  i s  e a s y  t o  m a k e  i t  c l e a r  t h a t  t h e  r u l e  
d o e s  n o t  a p p l y  b y  e n a c t i n g  s e c t i o n  3 o f  SB 243, t h e  k i n d  o f  
c o u r s e  t h a t  h a s  b e e n  t a k e n  i n  t h e  v a s t  m a j o r i t y  o f  s t a t e s .

S i m i l a r l y ,  a b o u t  t h r e e - f o u r t h s  o f  t h e  s t a t e s  h a v e  
m a n a g e d  i n  o n e  w a y  o r  a n o t h e r  t o  g e t  r i d  o f  t h e  l o n g  o u t d a t e d  
d o c t r i n e  o f  d e s t r u c t i b i l i t y  o f  c o n t i n g e n t  r e m a i n d e r s ,  a s  t h e  
b i l l  d o e s  i n  s e c t i o n  4 .

E n a c t m e n t  o f  t h e  b i l l  w o u l d  i n c l u d e  A l a s k a  am o n g  t h e  
e n l i g h t e n e d  j u r i s d i c t i o n s  t h a t  h a v e  e n a c t e d  s t a t u t e s  t o  a s s u r e  
t h a t  t h e  o l d  r u l e s  f r o m  t h e  f e u d a l  s y s t e m  w i l l  n o  l o n g e r  i n t e r ­
f e r e  w i t h  r e a s o n a b l e  p r o p e *  y  d i s p o s i t i o n s .
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EXECUTIVE SECRETARY 

B I L L Y  G .  B E R R I E R

MEMORANDUM

TO: R e p r e s e n t a t i v e  J o h n  J .  L i s k a
V i c e  C h a i r m a n  ( A c t i n g  C h a i r m a n )
H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o r t  ^

DATE:  May  18, 1983

RE :  SB 243 o n  common l a w  p r o p e r t y  r u l e s

W hen  P r o f e s s o r  J e s s e  D u k e m i n i e r  w a s  h e r e  t o  t e s t i f y  
b u t  h a d  t o  r e t u r n  t o  L o s  A n g e l e s ,  y o u  s u g g e s t e d  w e  m i g h t  s u b m i t  
w r i t t e n  t e s t i m o n y  o n  SB 243.

F o r  a n  a n a l y s i s  o f  t h e  b i l l  w e  c a n n o t  p r o v i d e  a m o r e  
a c c u r a t e  w r i t t e n  s t a t e m e n t  t h a n  t h e  c o m m e n t a r y  i n  J o i n t  H o u s e  
a n d  S e n a t e  J o u r n a l  S u p p l e m e n t  N o .  8.

H o w e v e r ,  i n  a n  e f f o r t  t o  e x p r e s s  t h e  r e a s o n s  f o r  t h e  
b i l l  n o n - t e c h n i c a l l y , I  r e c e n t l y  p r o v i d e d  t h e  a t t a c h e d  s t a t e m e n t  
t o  C h a i r m a n  B u s s e l l .  I t  c o u l d  s e r v e  a s  w r i t t e n  t e s t i m o n y ,  a n d  
I ' l l  b e  g l a d  t o  a n s w e r  q u e s t i o n s  a b o u t  t h e  b i l l  a t  t h e  h e a r i n g  
t o d a y .

D R : c h w

Enclosure



•  •
FURTHER  EXP LANA T ION  OF THE  REASONS FOR  SB 243 

ON COMMON LAW PROPERTY  RULES

SB 243 d e a l s  w i t h  c ommon  l a w  r u l e s  w i t h  r o o t s  t h a t  g o  
b a c k  t o  f e u d a l  l a n d  h o l d i n g s .

T h e  m a i n  p u r p o s e  o f  t h e  b i l l  i s  t o  r e m o v e  p o s s i b l e  
h i d d e n  t r a p s  i n  o r d e r  t o  m a k e  i t  m o r e  s u r e  t h a t  t h e  t e r m s  o f  a  
p e r s o n ' s  w i l l  w i l l  b e  c a r r i e d  o u t .

T h e  b i l l  b e n e f i t s  t h e  p e r s o n  w h o  d r a f t s  h i s  o r  h e r  ow n  
w i l l .  I t  b e n e f i t s  l a w y e r s ,  t o o ,  i n  t h e  s am e  s e n s e  t h a t  a c c i d e n t  
p r e v e n t i o n  b e n e f i t s  i n s u r a n c e  c o m p a n i e s . B u t  e v e r y b o d y  w h o  m a y  
l e a v e  p r o p e r t y  b y  a  w i l l  b e n e f i t s  b y  r e d u c i n g  t h e  r i s k  o f  a c c i ­
d e n t s  i n  w i l l  d r a f t i n g  s o  t h e  p e r s o n ' s  t r u e  i n t e n t i o n s  c a n  b e  
c a r r i e d  o u t .  N o t h i n g  i s  m u c h  s a d d e r  t h a n  t h e  b i t t e r n e s s  e n g e n d e r e d  
am o n g  f a m i l y  m em b e r s  b y  a  d i s p u t e d  w i l l .  T h e s e  a n c i e n t  common l a w
r u l e s  c a n  b e  a  c a u s e  o f  t h a t  b i t t e r n e s s .

T h e  b i l l  i s  t o  c l a r i f y  a n d  s i m p l i f y  t h e  l a w  b y  a b o l i s h ­
i n g  t w o  o l d  r u l e s  a n d  c h a n g i n g  a t h i r d .

S e c t i o n  1 i s  a  s t a t e m e n t  o f  i n t e n t  t h a t  w o u l d  b e c o m e  
a  r e v i s o r ' s  n o t e  w i t h  t h e  s e c t i o n s  w h e n  t h e y  a r e  p u b l i s h e d  m  
A l a s k a  S t a t u t e s .  I t  i s  a  b r o a d  b r u s h  e x p l a n a t i o n  u s i n g  t h e  
c ommon  n a m e s  f o r  t h e  r u l e s .

S e c t i o n  2 c h a n g e s  t h e  r u l e  a g a i n s t  p e r p e t u i t i e s .  T h a c  
r u l e  i s  w e l l  e n t r e n c h e d  a n d  i t  i s  n e e d e d .  I t  t e t s  a  l i m i t  o n  h ow  
l o n g  a  p e r s o n  c a n  c o n t r o l  w h o  w i l l  own  t h e  p r o p e r t y  t h e  p e r s o n
d e e d s ,  g i v e s ,  o r  i n c l u d e s  i n  t h e  p e r s o n ' s  w i l ? . .

B u t  t h e  r u l e  w o r k s  i n j u s t i c e s  b y  i n v a l i d a t i n g  f r o m  t h e  
s t a r t  m a n y  t r a n s f e r s  t h a t  w o u l d  b e  c o m p l e t e d  w e l l  w i t h i n  t h e  
t i m e  l i m i t .  T h e  o l d  r u l e  d e t e r m i n e s  v a l i d i t y  o r  i n v a l i d i t y  o f  a 
t r a n s f e r  b a s e d  o n  p o s s i b i l i t i e s ,  n o  m a t t e r  h o w  o u t l a n d i s h l y  
u n l i k e l y  t h e  p o s s i b i l i t i e s  m a y  b e .  T h i s  b i l l  w o u l d  c a r e f u l l y  
c h a n g e  t h e  r u l e  b y  s t a t u t e  s o  a c t u a l  e v e n t s ,  n o t  u n l i k e l y  p o s ­
s i b i l i t i e s ,  d e t e r m i n e  v a l i d i t y  o f  a  t r a n s f e r .  A n d  a n y  t r a n s f e r  
t h a t  s t i l l  i s  n o t  c o m p l e t e d  w i t h i n  t h e  t i m e  l i m i t  i s  t o  b e  
c a r r i e d  o u t  a s  n e a r l y  a s  p o s s i b l e  w i t h i n  t h e  l i m i t s  o f  t h e  r u l e  
a s  c h a n g e d .  ’ •

M o r e  t h a n  h a l f  o f  t h e  s t a t e s ,  E n g l a n d ,  a n d  s e v e r a l  
C o m m o n w e a l t h  j u r i s d i c t i o n s  h a v e  c h a n g e d  t h e  r u l e ,  a n d  t h e  f o r m  
w e  a r e  p r o p o s i n g  h a s  p r o v e n  t o  b e  s u i t a b l e  i n  o t h e r  j u r i s d i c t i o n s .

S e c t i o n s  3 a n d  4 o f  t h e  b i l l  w o u l d  a b o l i s h  t h e  o t h e r  
t w o  o l d  r u l e s - - t h e  " R u l e  i n  S h e l l e y ' s  C a s e "  a n d  t h e  " d o c t r i n e  o f  
d e s t r u c t i b i l i t y  o f  c o n t i n g e n t  r e m a i n d e r s . "  T h e  r e a s o n s  f o r  t h e  
tw o  r u l e s  n o  l o n g e r  e x i s t  i n  m o d e r n  l a n d  h o l d i n g .  B u t  common 
l a w  r u l e s  a r e n ' t  s t a t u t e s  t h a t  c a n  j u s t  b e  r e p e a l e d  b y  a  r e ­
p e a l e r  s e c t i o n .  A b o l i s h i n g  o r  c h a n g i n g  a  common  l a w  r u l e  r e ­
q u i r e s  c a r e f u l  u s e  o f  l a n g u a g e .  U n f o r t u n a t e l y ,  a s  t h e  r u l e s  a r e  
o l d ,  s om e  o l d - s o u n d i n g  t e r m s  a r e  n e e d e d  i n  a  b i l l  t h a t  a b o l i s h e s  
o r  c h a n g e s  t h e m .



?

As i s  p o i n t e d  o u t  i n  j o i n t  j o u r n a l  s u p p l e m e n t  n u m b e r  
8 ,  w h e t h e r  t h e  R u l e  i n  S h e l l e y ' s  C a s e  p r e s e n t l y  a p p l i e s  i n  
A l a s k a  i s  u n c l e a r .  I t  i s  e a s y  t o  m a k e  i t  c l e a r  t h a t  t h e  r u l e  
d o e s  n o t  a p p l y  b y  e n a c t i n g  s e c t i o n  3 o f  SB 243, t h e  k i n d  o f  
c o u r s e  t h a t  h a s  b e e n  t a k e n  i n  t h e  v a s t  m a j o r i t y  o f  s t a t e s .

S i m i l a r l y ,  a b o u t  t h r e e - f o u r t h s  o f  t h e  s t a t e s  h a v e  
m a n a g e d  i n  o n e  w a y  o r  a n o t h e r  t o  g e t  r i d  o f  t h e  l o n g  o u t d a t e d  
d o c t r i n e  o f  d e s t r u c t i b i l i t y  o f  c o n t i n g e n t  r e m a i n d e r s ,  a s  t h e  
b i l l  d o e s  i n  s e c t i o n  4 .

E n a c t m e n t  o f  t h e  b i l l  w o u l d  i n c l u d e  A l a s k a  am ong  t h e  
e n l i g h t e n e d  j u r i s d i c t i o n s  t h a t  h a v e  e n a c t e d  s t a t u t e s  t o  a s s u r e  
t h a t  t h e  o l d  r u l e s  f r o m  t h e  f e u d a l  s y s t e m  w i l l  n o  l o n g e r  i n t e r ­
f e r e  w i t h  r e a s o n a b l e  p r o p e r t y  d i s p o s i t i o n s .
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E X E C U T IV E  S E C R E T A R Y  

B I L L Y  G .  D E R R I E R

MEMORANDUM

T O :

FROM:

DATE :

R E :

C h a i r m a n ,  A l a s k a  l e g i s l a t i v e  C o u n c i l

J o h n  W. A b b o t t ,  C h a i r m a n  /
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i c

F e b r u a r y  22, 1983 ^

B i l l  o n  c om m on  l a w  p r o p e r t y  r u l e s

w -

P u r s u a n t  t o  a u t h o r i t y  g r a n t e d  i n  AS 2 4 .2 0 . 0 7 5 ( c ) ,  
t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  h a s  p r e p a r e d  t h e  a t t a c h e d  
b i l l  o n  c om m on  l a w  p r o p e r t y  r u l e s  a n d  a s k s  t h a t  i t  b e  i n t r o d u c e d  
i n  t h e  l e g i s l a t u r e .

T h e  b i l l  d e a l s  w i t h  t h r e e  o l d  c ommon  l a w  p r o p e r t y  
r u l e s .  I f  e n a c t e d  i t  w i l l  m o d i f y  t h e  r u l e  a g a i n s t  p e r p e t u i t i e s ,  
a n d  w i l l  a b o l i s h  t h e  r u l e  o n  d e s t r u c t a b i l i t y  o f  c o n t i n g e n t  
r e m a i n d e r s  a n d  a  r u l e  k n o w n  t o  l a w y e r s  a s  Mt h e  r u l e  i n  S h e l l e y ' s  
c a s e . 11

T h e  r e a s o n s  f o r  t r e a t i n g  t h e s e  r u l e s  b y  s t a t u t e  a n d  
t h e  d e b t  t h e  c o m m i s s i o n  o w e s  t o  P r o f e s s o r  J e s s e  D u k e m i n i e r  i n  
i t s  p r e p a r a t i o n  a r e  m a t t e r s  c o v e r e d  i n  t h e  a t t a c h e d  c o m m e n t a r y  
o n  t h e  b i l l .  .

JW A : c h w

A t t a c h m e n t

c c :  H o n .  B i l l  S h e f f i e l d
H o n .  E d m o n d  W. B u r k e ,  C h i e f  J u s t i c e  
M y r t o n  R .  C h a r n e y ,  E x e c u t i v e  D i r e c t o r  

L e g i s l a t i v e  A f f a i r s  A g e n c y

\



a sm

FEBRUARY 1983 

COMMENTARY TO ACCOMPANY DRAFT  B I L L  

ON COMMON LAW PROPERTY  RULES  

B I L L  NO .

GENERAL BACKGROUND

T h e  r u l e s  d e a l t  w i t h  i n  t h e  a t t a c h e d  b i l l  r e a c h  s o

f a r  b a c k  t h a t  f e w  r e m e m b e r  t h e y  e x i s t .  T h a t  i s  o n e  o f  t h e  m a i n

r e a s o n s  f o r  t h e  b i l l .  T h e  r u l e s ,  w h e n  n o t  r e c o g n i z e d  a n d  d e a l t

w i t h  b y  s t a t u t e ,  c a n  d e f e a t  t h e  i n t e n t i o n  o f  a  p e r s o n  w ho  m a k e s

a  w i l l  o r  o t h e r w i s e  t r a n s f e r s  r e a l  p r o p e r t y .  M a n y  A l a s k a n s

d r a f t  t h e i r  ow n  w i l l s ,  a n d  m a n y  A l a s k a  a t t o r n e y s  a r e  g e n e r a l

p r a c t i t i o n e r s  w ho  m a y  n o t  b e  a w a r e  t h a t  t h e s e  a r c h a i c  r u l e s

s t i l l  m a y  b e  i n  e f f e c t  i n  A l a s k a .

T h e  c om m on  l a w  t h a t  h a s  d e v e l o p e d  t h r o u g h  c u s t o m  a n d

p r e c e d e n t  i s  t h e  b a s i c  l a w  o f  A l a s k a ,  s u b j e c t  t o  AS 01 .1 0 .01 0 .

T h a t  s e c t i o n  p r o v i d e s :

S E C .  0 1 .1 0 .0 1 0 .  A P P L I C A B I L I T Y  OF  COMMON LAW.
S o  m u c h  o f  t h e  common  l a w  n o t  i n c o n s i s t e n t  w i t h  
t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  o r  t h e  
C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  o r  w i t h  a n y  
l a w  p a s s e d  b y  t h e  l e g i s l a t u r e  o f  t h e  S t a t e  o f  
A l a s k a  i s  t h e  r u l e  o f  d e c i s i o n  i n  t h i s  s t a t e .

S t a t u t e s  a r e  n e e d e d  t o  m a k e  c l e a r  w h e t h e r  c e r t a i n  o f  t h e  o l d  

c om mon  l a w  r u l e s  r e g a r d i n g  l a n d  t r a n s f e r s  c o n t i n u e  t o  a p p l y  a n d  

t o  a s s u r e  t h a t  t h e  r u l e s  t h a t  a p p l y  a r e  m o d i f i e d  i f  n o  l o n g e r  

c o n s i s t e n t  w i t h  c u r r e n t  c o n d i t i o n s .  A d i s t i n g u i s h e d  p r o f e s s o r  

o f  r e a l  p r o p e r t y  l a w ,  J e s s e  D u k e m i n i e r  o f  t h e  UCLA L aw  S c h o o l ,  

h a s  f o c u s e d  o n  t h e  p r o b l e m  c a u s e d  b y  t h e s e  c ommon  l a w  p r o p e r t y  

r u l e s  a n d  t h e  n e e d  f o r  l e g i s l a t i o n  t o  a b o l i s h  o r  m o d i f y  t h e m .  

H i s  p o i n t i n g  o u t  t h e  n e e d  f o r  l e g i s l a t i o n  i n  A l a s k a  c a u s e d  t h e  

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  t o  c o n s i d e r  t h e  s u b j e c t  a n d  t o  

p r o p o s e  t h e  a t t a c h e d  b i l l  o n  t h r e e  r u l e s - - t h e  r u l e  a g a i n s t  p e r ­

p e t u i t i e s ,  t h e  r u l e  i n  S h e l l e y ' s  C a s e ,  a n d  t h e  d o c t r i n e  o f



•  •

d e s t r u c t i b i l i t y  o f  c o n t i n g e n t  r e m a i n d e r s .  W i t h  m i n o r  e x c e p t i o n s ,  

t h e  f o l l o w i n g  e x p l a n a t i o n s  o f  t h e  r u l e s  a n d  t h e  n e e d  f o r  l e g i s ­

l a t i o n  i s  P r o f e s s o r  D u k e m i n i e r ' s , a n d  i s  a d o p t e d  b y  t h e  c o m m i s ­

s i o n .

S e c t i o n  1

T h e  S t a t e m e n t  o f  P u r p o s e  i s  s e l f - e x p l a n a t o r y .

S e c t i o n  2

T h r e e  c om m on  l a w  p r o p e r t y  r u l e s  a r e  d e a l t  w i t h  h e r e :

.... I .  AS 3 4 .2 7 .0 1 0 .  M O D I F I C A T I O N  OF THE  COMMON LAW 

RULE A G A IN S T  P E R P E T U I T I E S .

P u r p o s e  o f  P r o p o s e d  AS 3 4 .2 7 .0 1 0 . P r o p o s e d  AS 3 4 .2 7 .-  

010 i s  t o  p r o v i d e  t h e  S t a t e  o f  A l a s k a  w i t h  a  R u l e  a g a i n s t  p e r p e ­

t u i t i e s  t h a t  p r e s e r v e s  ( a )  t h e  e s s e n t i a l  p u r p o s e  o f  t h e  R u l e ,  

a n d  ( b )  t h e  i n t e n t i o n s  o f  t e s t a t o r s ,  g r a n t o r s ,  a n d  s e t t l o r s  o f  

t r u s t s  t o  t h e  m a x im u m  e x t e n t  p o s s i b l e .

W h a t  i s  t h e  R u l e  A g a i n s t  P e r p e t u i t i e s ?

E x p r e s s e d  i n  t h e  t e c h n i c a l  l a n g u a g e  o f  t h e  l a w ,  t h e  

r u l e  i s  a s  f o l l o w s :

No  i n t e r e s t  i s  g o o d  u n l e s s  i t  m u s t  v e~ ;_ ,  i f  a t
a l l ,  n o t  l a t e r  t h a n  21 y e a r s  a f t e r  somr. l i f e  i n
b e i n g  a t  t h e  c r e a t i o n  o f  t h e  i n t e r e s t .

T h e  p u r p o s e  o f  t h e  r u l e  i s  t o  p r e v e n t  p r o p e r t y  f r o m  b e i n g  t i e d  

u p  f o r  t o o  l o n g  a  p e r i o d .  I t  w a s  d e v e l o p e d  b y  t h e  E n g l i s h  

c o u r t s  t o  c u r b  t h e  e f f o r t s  o f  l a n d  o w n e r s  w h o  w a n t e d  t o  e s t a b ­

l i s h  f a m i l y  d y n a s t i e s .  T h e s e  p r o b l e m s  a r e  a l m o s t  n o n e x i s t e n t  

t o d a y .

Why D o e s  t h e  R u l e  N e e d  M o d i f i c a t i o n ?

M a n y  u n s o u n d  i n c r u s t a t i o n s  u p o n  a  b a s i c a l l y  s o u n d  r u l e  

h a v e  a c c u m u l a t e d  o v e r  t h e  m a n y  y e a r s  o f  t h e  r u l e ’ s e x i s t e n c e .

T h e  r u l e  i s  r i d d e n  w i t h  s u p e r f l u o u s  t e c h n i c a l i t i e s  a n d  d e c i s i o n s  

t h a t  d e s t r o y  c a r e f u l  a n d  r e a s o n a b l e  e s t a t e  p l a n s  o f f e r i n g  n o  

t h r e a t  t o  t h e  p u b l i c  i n t e r e s t .  T h e  f o l l o w i n g  e x a m p l e s  i l l u s t r a t e
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t h e s e  t e c h n i c a l i t i e s ,  w h i c h  a r e  t r a p s  f o r  p e o p l e  w h o  w r i t e

t h e i r  ow n  w i ' J s  -tn d  f o r  l a w y e r s  a n d  t h e i r  c l i e n t s :

T h e  f e r t i l e  o c t o g e n a r i a n . T e s t a t o r  d e v i s e s  
p r o p e r t y  m  t r u s t  t o  p a y  t h e  i n c o m e  ' t o  my 
s i s t e r  A  f o r  l i f e ,  t h e n  t o  A ' s  c h i l d r e n  f o r  
t h e i r  l i v e s , a n d  t h e n  t o  d i s t r i b u t e  t h e  
p r i n c i p a l  t o  A ' s  g r a n d c h i l d r e n . '  A i s  
e i g h t y  y e a r s  o l d  a t  t e s t a t o r ' s  d e a t h .  B e c a u s e  
. t h e  l a w  c o n c l u s i v e l y  p r e s u m e s  A t o  b e  c a p a b l e  
o f  b e a r i n g  c h i l d r e n ,  f o r  p u r p o s e s  o f  t h e  
r u l e  a g a i n s t  p e r p e t u i t i e s ,  t h e  r e m a i n d e r  t o  
A ' s  g r a n d c h i l d r e n  m i g h t  n o t  v e s t  u n t i l  t h e  
d e a t h  o f  A ' s  c h i l d r e n  c o n c e i v e d  a f t e r  
t e s t a t o r ' s  d e a t h ,  w h i c h  i s  t o o  r e m o t e .  T h e  

• r e m a i n d e r  t o  A ' s  g r a n d c h i l d r e n  i s  v o i d .

T h e  u n b o r n  w i d o w . T e s t a t o r  d e v i s e s  p r o p e r t y  
' t o  my s o n  A  f o r  l i f e ,  t h e n  t o  A ' s  w i d o w  f o r  
l i f e ,  t h e n  t o  A ' s  i s s u e  p e r  s t i r p e s . '  T h e  
r e m a i n d e r  t o  A ' s  i s s u e  m a y  n o t  v e s t  u n t i l  
t h e  d e a t h  o f  A ' s  w i d o w ,  w h o  m i g h t  b e  a  w oman  
n o t  y e t  b o m  a t  t e s t a t o r ' s  d e a t h .  H e n c e  t h e  
r e m a i n d e r  t o  A ' s  i s s u e  i s  v o i d

The slothful executor. Testator devises prop­
erty 'to my issue living upon distribution of 
my estate.' Because the law assumes the dis­
tribution of testator's estate may occur more 
than twenty-one years after lives in being at 

~~ testator's v'eath, the gift to testator's issue 
is void.

T h e  tw o  b a s i c  d i f f i c u l t i e s  w i t h  s t a n d a r d  p e r p e t u i t i e s  

d o c t r i n e ,  w h i c h  r e s u l t  i n  d e f e a t i n g  r e a s o n a b l e  d i s p o s i t i o n s  b y  

r e a s o n a b l e  p r o p e r t y  c w n e r s , a r e  t h e s e :

1 . I n  d e t e r m i n i n g  w h e t h e r  a n  i n t e r e s t  v i o l a t e s  
t h e  r u l e  t h e  c o u r t s  c l o s e  t h e i r  e y e s  t o  e v e n t s  
w h i c h  a c t u a l l y  h a p p e n  a n d  d e c i d e  t h e  c a s e  u p o n  
e v e n t s  w h i c h  m i g h t  h a p p e n  a f t e r  t e s t a t o r ' s  
d e a t h .  F o r  e x a m p l e ,  t h e  c o u r t s  a s s u m e  t h a t  a  
m a n  o r  w om an  o f  a n y  a g e - - e v e n  e i g h t y  o r  
b e y o n d - - c a n  h a v e  a  c h i l d .  S e e  t h e  f e r t i l e  
o c t o g e n a r i a n  c a s e  a b o v e .  I t  w i l l  b e  o b s e r v e d  
t h a t  t h e  f i r s t  s e n t e n c e  o f  p r o p o s e d  AS 3 4 .2 7 .-  
010 c o r r e c t s  t h i s  b y  d e c l a r i n g  t h a t  ' t h e  p e r i o d  
o f  p e r p e t u i t i e s  s h a l l  b e  m e a s u r e d  b y  a c t u a l  
r a t h e r  t h a n  p o s s i b l e  e v e n t s . '  I f  i n  f a c t  A
d o e s  n o t  h a v e  a  c h i l d  b o r n  a f t e r  t e s t a t o r ' s  d e a t h  
t h e  g i f t  i s  g o o d .  T h i s  s e n t e n c e  e n a c t s  t h e  
w a i t - a n d - s e e  d o c t r i n e .

2 .  I f  i t  i s  f o u n d  t h a t  a n  i . i t e r e s t  v i o l a t e s  
t h e  r u l e ,  t h e  e n t i r e  i n t e r e s t  i s  s t r u c k  d ow n  
i n s t e a d  o f  c u t t i n g  i t  d ow n  t o  p e r m i s s i b l e  
s i z e .  I t  w i l l  b e  o b s e r v e d  t h a t  t h e  s e c o n d  
s e n t e n c e  o f  p r o p o s e d  AS 3 4 .1 7 .0 1 0 ,  c o r r e c t s  t h i s
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b y  d e c l a r i n g  t h a t  t h e  i n t e r e s t  ' s h a l l  b e  r e ­
f o r m e d ,  w i t h i n  t h e  l i m i t s  o f  t h a t  r u l e ,  t o  
a p p r o x i m a t e  m o s t  c l o s e l y  t h e  i n t e n t i o n  o f  
t h e  c r e a t o r  o f  t h e  i n t e r e s t . '  ( I t  s h o u l d  b e  
n o t e d  t h a t  t h i s  p r o v i s i o n  o f  p r o p o s e d  AS 
34 .17 .010  a p p l i e s  t o  p r i v a t e  d i s p o s i t i o n s  t h e  
c y  p r e s  d o c t r i n e , w i t h  w h i c h  a l l  l a w y e r s  a r e  
f a m i l i a r ,  w h e r e b y  w h e n  t h e  p u r p o s e  o f  a  
c h a r i t a b l e  t r u s t  f a i l s  t h e  m o n e y  i s  a p p l i e d ,  
u n d e r  t h e  s u p e r v i s i o n  o f  t h e  A t t o r n e y  G e n e r a l ,  
t o  s u c h  o t h e r  c h a r i t y  a s  m o s t  c l o s e l y  a p p r o x i -  

•m a t e s  t h e  g e n e r a l  c h a r i t a b l e  i n t e n t  o f  t h e  
s e t t l o r  o f  t h e  t r u s t . )

A l l  t h e  k n o w n  a n o m a l i e s  i n  t h e  d e c i s i o n s  o n  t h e  r u l e  

w i l l  b e  a u t o m a t i c a l l y  c o r r e c t e d  b y  t h e s e  t w o  s i m p l e  p r o v i s i o n s .  

M o d i f i c a t i o n  of- t h e  r u l e  b y  t h e s e  p r o v i s i o n s  w i l l  a v o i d  a  t r a p  

f o r  p e o p l e  w h o  d r a f t  t h e i r  ow n  w i l l s ,  a n d  w i l l  a l s o  p r a c t i ­

c a l l y  e l i m i n a t e  a n y  p o t e n t i a l  l i a b i l i t y  o f  l a w y e r s  f o r  f a l l i n g  

i n t o  w h a t  J o h n  C h i p m a n  G r a y  ( t h e  g r e a t  a u t h o r i t y  o n  t h e  r u l e )  

c a l l e d  " t h e  n e t  w h i c h  t h e  r u l e  s p r e a d s  f o r  t h e  u n w a r y . "

I s T h e r e  G e n e r a l  R e c o g n i t i o n  t h a t  t h e  R u l e  i s  D e f e c ­

t i v e ?

Y e s .  T h e  w a i t - a n d - s e e  d o c t r i n e  d e t e r m i n e s  v a l i d i t y  

b y  w h a t  a c t u a l l y  h a p p e n s ,  n o t  b y  w h a t  m i g h t  h a p p e n .  T h e  w a i t -  

a n d - s e e  d o c t r i n e  h a s  b e e n  a d o p t e d  i n  o n e  f o r m  o r  a n o t h e r  b y  

f o u r t e e n  s t a t e s ,  E n g l a n d ,  a n d  s e v e r a l  C o m m o n w e a l t h  j u r i s d i c t i o n s .  

F l a .  S t u c .  § 689 .22(2) (1977);  K y .  R e v .  S t a t .  § 331.216 (1972);  

O h i o  R e v .  C o d e  A n n .  § 2131.08 ( P a g e  1978); 20 P a .  C o n s .  S t a t .

A n n .  § 6104(b)  ( P u r d o n  1975);  V a .  Coc .e  § 55-13.3 ( a p p r o v e d  

A p r i l  7 , 1982);  V t .  S t a t .  A n n .  t i t .  27, § 50? (1975); 111. A n n .  

S t a t .  c h .  30 , § 195 ( S m i t h - H u r d  1969 & S u p p . 1979); W a s h .  R e v .  

C o d e  §§ 1 1 .9 8 .01 0- .050  (1976);  C o n n . .  G e n .  S t a t  § 45-95 (1979);

M e .  R e v .  S t a t .  t i t .  33, § 101 (1978) ;  M d .  E s t .  & T r u s t s  C o d e  

A n n .  § l l - ’ 103(a )  (1978); M a s s .  G e n .  L aw s  A n n .  c h .  184A, § 1 

(Wes i t  1977) ;  P h e l p s  v .  S h r o p s h i r e ,  254 M i s s .  277, 785, 183 

S o .  2d .1.43, 161-62 (1966); M e r c h a n t s  N a t ' l  B a n k  v .  C u r t i s ,  90 

N . H .  225, 230-31, 97 A . 2d 207, 211 (1953);  E n g l i s h  P e r p e t u i t i e s
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a n d  A c c u m u l a t i o n s  A c t ,  1964, c .  55, § 3 . I n  M a y  1979, t h e  

A m e r i c a n  L aw  I n s t i t u t e  a p p r o v e d  t h e  w a i t - a n d - s e e  a p p r o a c h  t o  b e  

i n c o r p o r a t e d  i n t o  t h e  R e s t a t e m e n t  ( S e c o n d )  o f  P r o p e r t y .  R e ­

s t a t e m e n t  ( S e c o n d )  o f  P r o p e r t y ,  D o n a t i v e  T r a n s f e r s  §§ 1 .3 - .4  

( T e n t .  D r a f t  N o .  2 ,  1979) .

U n d e r  t h e  c y  p r e s  d o c t r i n e  t h e  i n v a l i d  i n t e r e s t  i s  

r e f o r m e d  t o  g i v e  e f f e c t  a s  n e a r l y  a s  p o s s i b l e  t o  t h e  g e n e r a l  

i n t e n t  o f  t h e  c r e a t o r  o f  t h e  i n t e r e s t .  T h e  c y  p r e s  d o c t r i n e
i

h a s  b e e n  a d o p t e d  i n  f i f t e e n  s t a t e s  a n d  b y  t h e  R e s t a t e m e n t  ( S e c ­

o n d )  o f  P r o p e r t y .  C a l .  C i v .  C o d e  § 715 .5 (W e s t  1970); M o .  A n n .  

S t a t .  § 442.555 ( V e r n o n  S u p p . 1979); O k l a .  S t a t .  t i t .  60, § 75 

(1971 & S u p p .  1978); T e x .  R e v .  C i v .  S t a t .  A n n .  a r t .  1291b 

( V e r n o n  S u p p .  1978); K y .  R e v .  S t a t .  § 381.216 (1972); O h i o  R e v .  

C o d e  A n n .  § 2131 .08 ( c )  ( P a g e  1976); V t .  S t a t .  A n n .  t i t .  27 ,

§ 501 (1975);  V a .  C o d e  § 55-13.3 ( a p p r o v e d  A p r i l  7 , 1982);

W a s h .  R e v .  C o d e  § 11 .98 .030  (1976);  I n  r e  E s t a t e  o f  C h u n  Q u a n  

Y e e  H o p ,  52 H aw .  40, 46, 469 P . 2d 183, 197 (1970);  I n  r e  

F o s t e r ' s  E s t a t e ,  190 K a n .  498 , 503, 376 P .2 d  784, 788 (1962) 

( s e m b l e ) ; C a r t e r  v .  B e r r y ,  243 M i s s .  321, 376, 140 S o .  2d 843, 

855 (1962); E d g e r l y  v .  B a r k e r ,  66 N . H .  434, 31A. 900 (1891);  

B e r r y  v .  U n i o n  N a t '1 B a n k ,  262 S . E . 2 d  766 (W. V a .  1980) ( a  

p a r t i c u l a r l y  p e r s u a s i v e  o p i n i o n  a n a l y z i n g  c y  p r e s  a n d  c i t i n g  

m o s t  o f  t h e  r e l e v a n t  l i t e r a t u r e ) ; S e e  a l s o  A t c h i s o n  v .  C i t y  o f  

E n g l e w o o d ,  568 P . 2d 13, 17-18 ( C o l o .  1977) ( r e f o r m i n g  c o m m e r ­

c i a l  a g r e e m e n t  s o  a s  t o  a v o i d  v i o l a t i o n  o f  t h e  R u l e ) . R e s t a t e ­

m e n t  ( S e c o n d )  o f  P r o p e r t y ,  D o n a t i v e  T r a n s f e r s  § 1 .5  ( T e n t .

D r a f t  N o .  2 , 1979) ,  a p p l i e s  t h e  c y  p r e s  d o c t r i n e  i f  t h e  i n t e r ­

e s t  a c t u a l l y  v e s t s  b e y o n d  t h e  p e r p e t u i t i e s  p e r i o d .  T h u s ,  t h e  

R e s t a t e m e n t  h a s  a d o p t e d  t h e  m o d i f i c a t i o n s  a d o p t e d  i n  K e n t u c k y ,  

M i s s i s s i p p i ,  N ew  H a m p s h i r e ,  O h i o ,  V e r m o n t ,  a n d  V i r g i n i a .  T h e s e  

m o d i f i c a t i o n s  a r e  p r o v i d e d  i n  p r o p o s e d  AS 34 .27 .010  o f  t h e  

s t a t u t e  p r o p o s e d  f c r  A l a s k a .



T o  s u m m a r i z e ,  p r o p o s e d  AS 34 .27 .010  d r a w s  u p o n  a n d  

c o m b i n e s  t h e  b e s t  f e a t u r e s  o f  e x i s t i n g  l e g i s l a t i o n  i n  o t h e r  

A m e r i c a n  s t a t e s ,  a n d  d o e s  s o  i n  s i m p l e  f o r m .

Who W i l l  B e n e f i t  f r o m  T h i *  B i l l ?

T h i s  b i l l  w i l l  c a u s e  i n n o c e n t  a n d  r e a s o n a b l e  f a m i l y  

d i s p o s i t i o n s ,  w h i c h  s t a n d a r d  p e r p e t u i t i e s  d o c t r i n e  n ow  i n v a l i ­

d a t e s ,  t o  b e  u p h e l d  w i t h i n  t h e  l i m i t s  o f  t h e  r u l e .  I n s t e a d  o f  

d e t e r m i n i n g  v a l i d i t y  o f  i n t e r e s t s  b y  w h a t  m i g h t  h a p p e n ,  o f t e n  

u n f o r e s e e n  b y  c o m p e t e n t  l a w y e r s ,  i t  w i l l  d e t e r m i n e  t h e  v a l i d i t y  

o f  i n t e r e s t s  b y  w h a t  a c t u a l l y  o c c u r s .  I t  w i l l  b e n e f i t  t h e  

g e n e r a l  p r a c t i c i n g  l a w y e r  w h o  h a s  d i f f i c u l t y  k e e p i n g  a b r e a s t  o f  

t h e  i n t r i c a c i e s  a n d  t e c h n i c a l i t i e s  o f  t h e  r u l e .  I t  w i l l  a l s o  

b e n e f i t  t h e  p r o p e r t y  o w n e r  w h o  c o n s u l t s  t h e  l a w y e r  o r  who  

d r a f t s  h i s  ow n  w i l l .

I t  s h o u l d  b e  n o t e d  t h a t  t h e  s t a t u t e  d o e s  n o t  a f f e c t  

o r  m o d i f y  a n y  d i s p o s i t i o n  t h a t  w o u l d  h a v e  b e e n  v a l i d  p r i o r  t o  

e n a c t m e n t  o f  t h e  s t a t u t e .  I t  o n l y  a f f e c t ' s  d i s p o s i t i o n s  t h a t  

h e r e t o f o r e  w o u l d  b e  v o i d .

How  W i l l  t h e  S t a t u t e  A p p l y ?

T h e  d i s c u s s i o n  t h a t  f o l l o w s  i s  s o m e w h a t  m o r e  t e c h n i ­

c a l  .

I n  t h e  f i r s t  p l a c e ,  i t  w o u l d  s e em  d e s i r a b l e  f o r  a  

c o u r t  t o  d e c l i n e  t o  p a s s  o n  t h e  v a l i d i t y  o f  a  f u t u r e  i n t e r e s t  

w h i c h  m a y  o r  m a y  n o t  v e s t  w i t h i n  t h e  r u l e  u n t i l  p r e v i o u s  i n t e r ­

e s t s  h a v e  e x p i r e d ;  i n  t h e  c a s e  o f  l a n d  n o  i s s u e  o f  p o s s e s s i o n  

c a n  a r i s e  u n t i l  t h i s  t i m e  c o m e s ,  a n d  i n  t h e  c a s e  o f  a t r u s t  

t h e  t r u s t e e  i s  n o t  i n  a  p o s i t i o n  w h e r e  h e  o r  s h e  h a s  t o  d i s t r i ­

b u t e .  I t  i s  s t a n d a r d  p r a c t i c e  i n  m a n y  j u r i s d i c t i o n s  t o  d e c l i n e  

t o  p a s s  o n  a p e r p e t u i t i e s  i s s u e  u n t i l  p r e v i o u s  i n t e r e s t s  e x p i r e .  

T h e  p r o v i s o  i n  t h e  f i r s t  s e n t e n c e  o f  p r o p o s e d  AS 34 .27 .010

\
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( " H o w e v e r ,  t h e  p e r i o d  o f  p e r p e t u i t i e s  m a y  n o t  b e  m e a s u r e d  b y  a  

l i f e  w h o s e  c o n t i n u a n c e  d o e s  n o t  h a v e  a  c a u s a l  r e l a t i o n s h i p  t o  

v e s t i n g  o r  f a i l u r e  o f  t h e  i n t e r e s t " )  p r e v e n t s  w a i t i n g  o u t  l i v e s  

w h i c h  h a v e  n o  r e l a t i o n s h i p  t o  t h e  g i f t .

I f  d e c i s i o n  i s  p o s t p o n e d  u n t i l  p r e v i o u s  i n t e r e s t s  

e x p i r e ,  i t  w i l l  u s u a l l y  b e  f o u n d  t h a t  " a c t u a l  r a t h e r  t h a n  p o s -  •• 

s i b l e  e v e n t s "  h a v e  e l i m i n a t e d  a n y  h y p o t h e t i c a l  v i o l a t i o n  o f  

t h e  r u l e .  I f ,  h o w e v e r ,  a c t u a l  e v e n t s  s t i l l  p r o d u c e  a  v i o l a t i o n  

o f  t h e  r u l e ,  t h e n  t h e  c o u r t  u n d e r  t h e  s e c o n d  s e n t e n c e  o f  p r o p o s e d  

AS 3 4 . 2 7 . C I O  w i l l  e n t e r  a  d e c r e e  r e f o r m i n g  the-, w i l l ,  d e e d ,  o r  

t r u s t  i n  s u c h  a  w a y  a s  t o  c a r r y  o u t  m o s t  c l o s e l y  t h e  i n t e n t  

w h i l e  s t i l l  s t a y i n g  w i t h i n  t h e  l i m i t s  o f  t h e  R u l e .

Two  c ommon  e x a m p l e s :

(1) A c h i l d l e s s  f a r m e r  h a s  s e v e r a l  b r o t h e r s .  H i s  

y o u n g e s t  b r o t h e r ,  J o h n ,  w o r k s  t h e  p l a c e  w i t h  h i m .  J o h n  l i a s  

s e v e r a l  c h i l d r e n .  T h e  f a r m e r ' s  w i l l  l e a v e s  t h e  p l a c e  t o  J o h n  

f o r  l i f e ,  a n d  t h e n  t o  J o h n ' s  c h i l d r e n  w h o  r e a c h  t h e  a g e  o f  25. 

U n d e r  s t a n d a r d  p e r p e t u i t i e s  d o c t r i n e ,  t h e  g i f t  t o  t h e  c h i l d r e n  

i s  v o i d ;  a n d  o n  J o h n ' s  d e a t h  t h e  p r o p e r t y  w i l l  p a s s  t o  t h e  

f a n n e r ' s  h e i r s  (who  w o u l d  i n c l u d e  t h e  o t h e r  b r o t h e r s ) .  U n d e r  

t h e  p r o p o s e d  A c t  t h e  v a l i d i t y  o f  t h e  r e m a i n d e r  w o u l d  n o t  b e  

d e t e r m i n e d  u n t i l  J o h n ' s  d e a t h ;  t h e n ,  i f  a l l  J o h n ' s  c h i l d r e n  

w e r e  b o r a  i n  t h e  t e s t a t o r ' s  l i f e t i m e  o r  i f  a l l  w e r e  o v e r  4 

y e a r s  o l d  a t  J o h n ' s  d e a t h ,  n o  r e f o r m a t i o n  o f  t h e  i n t e r e s t  w o u l d  

b e  r e q u i r e d .  T h e  r e m a i n d e r  w o u l d  a c t u a l l y  v e s t  w i t h i n  t h e  

p e r i o d .  I f  t h e r e  w e r e  a t  J o h n ' s  d e a t h  a. c h i l d  u n d e r  4 w h o  w a s  

b o r n  a f t e r  t h e  t e s t a t o r ' s  d e a t h ,  t h e  w i l l  w o u l d  b e  r e f o r m e d  t o  

g i v e  t h e  f a r m  t o  s u c h  o f  J o h n ' s  c h i l d r e n  a s  s h o u l d  r e a c h  21.

T h e  j u s t i f i c a t i o n  i s  t h a t  t h e  t e s t a t o r  o b v i o u s l y  w o u l d  h a v e  

p r e f e r r e d  e a r l i e r  v e s t i n g  t o  t o t a l  i n v a l i d i t y  i f  t h e  p o i n t  w e r e  

p u t  t o  h i m .
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(2) A f a t h e r  h a s  a  s o n ,  a g e d  45 , w h o  i s  m a r r i e d  a n d  

h a s  t h r e e  c h i l d r e n .  H e  l e a v e s  h i s  p r o p e r t y  i n  t r u s t  t o  p a y  t h e  

i n c o m e  t o  t h e  s o n  f o r  l i f e ,  t h e n  t o  p a y  t h e  i n c o m e  t o  t h e  s o n ' s  

w i d o w  f o r  l i f e ,  a n d  t h e n  t o  p a y  t h e  p r i n c i p a l  t o  t h e  s o n ' s  

c h i l d r e n  w h o  s h o u l d  b e  l i v i n g  a t  t h e  d e a t h  o f  t h e  s u r v i v o r  o f  

t h e  s o n  a n d  h i s  w i d o w .  U n d e r  s t a n d a r d  p e r p e t u i t i e s  d o c t r i n e  

t h e  g i f t  t o  t h e  c h i l d r e n  i s  v o i d ,  b e c a u s e  o f  t h e  p o s s i b i l i t y  

t h a t  t h e  s o n ' s  p r e s e n t  m a r r i a g e  m i g h t  e n d  b y  d e a t h  o r  d i v o r c e ,  

t h e  s o n  m i g h t  m a r r y  a  w om a n  w h o  w a s  u n b o r n  a t  t h e  t e s t a t o r ' s  

d e a t h ,  t h e r e  m i g h t  b e  c h i l d r e n  o f  t h i s  s e c o n d  m a r r i a g e ,  a n d  

t h e  s e c o n d  w i f e  m i g h t  s u r v i v e  h e r  h u s b a n d .  O f  c o u r s e ,  t h e  

c h a n c e  t h a t  t h e s e  e v e n t s  w o u l d  o c c u r  i s  a b s u r d l y  s l i g h t ;  b u t  

t h e  e x i s t e n c e  o f  t h e  c h a n c e  c a u s e s  t h e  s t a n d a r d  r u l e  t o  b e  

v i o l a t e d .  U n d e r  t h e  p r o p o s e d  A c t  i t  w o u l d  n o t  b e  d e t e r m i n e d  

w h e t h e r  t h e  g i f t  t o  c h i l d r e n  i s  v a l i d  o r  v o i d  u n t i l  t h e  s o n ' s  

d e a t h ,  w h e n  w o u l d  d o u b t l e s s  a p p e a r  t h a t  t h e  " a c t u a l  e v e n t s "  

d i d  n o t  v i o l a t e  t h e  r u l e .  H o w e v e r ,  o n  t h e  l o n g  c h a n c e  t h a t  

t h i s  e x t r a o r d i n a r y  s e r i e s  o f  e v e n t s  a c t u a l l y  d i d  t a k e  p l a c e ,  

t h e  c o u r t  w o u l d  r e f o r m  t h e  g i f t  t o  t h e  c h i l d r e n  s o  t h a t  i t  w o u l d  

r e a d :  " .  . . t o  s u c h  c h i l d r e n  o f  my s o n  a s  s h a l l  b e  l i v i n g  a t

t h e  d e a t h  o f  t h e  s u r v i v o r  o f  my  s o n  a n d  a n y  w i d o w  o f  h i s , p r o ­

v i d e d  t h a t ,  i f  my s o n  l e a v e s  a  w i d o w  w h o  w a s  u n b o r n  a t  my 

d e a t h ,  t h e  i n t e r e s t  t o  m y  s o n ' s  c h i l d r e n  s h a l l  v e s t  n o t  l a t e r  

t h a n  21 y e a r s  a f t e r  m y  s o n ' s  d e a t h . "  As t h u s  r e f o r m e d ,  t h e  

g i f t  i s  v a l i d ,  n o  m a t t e r  w h a t  h a p p e n s .

C o n c l u s i o n

P r o p o s e d  AS 3 4 .2 7 .0 1 0 ,  i f  e n a c t e d ,  w i l l  p r o v i d e  

A l a s k a  w i t h  a  l a w  o f  p e r p e t u i t i e s  w h i c h  a t  o n c e  s a f e g u a r d s  t h e  

p u b l i c  i n t e r e s t  a g a i n s t  o v e r l o n g  d i s p o s i t i o n s ,  c a r r i e s  o u t  t o  

t h e  g r e a t e s t  f e a s i b l e  e x t e n t  t h e  i n t e n t i o n s  o f  t e s t a t o r s ,



- . .

•  •

g r a n t o r s ,  a n d  s e t t l o r s  o f  t r u s t s ,  a n d  r e m o v e s  p o t e n t i a l  t r a p s  

f o r  t h e  l a y  w i l l  d r a f t e r  a n d  t h e  g e n e r a l  p r a c t i c i n g  a t t o r n e y .

I I .  AS 3 4 .2 7 .0 2 0 .  A B O L I T I O N  OF THE COMMON LAW 

RULE I N  S H E L L E Y ' S  CA S E .

W h a t  i s  t h e  R u l e  i n  S h e l l e y ' s  Ca se?

.M a n y  l a w y e r s  k n o w  t h e  r u l e  i n  S h e l l e y ' s  C a s e  o n l y  a s  .. 

a  q u a i n t  r u l e  l e a r n e d  i n  l a w  s c h o o l  a n d  i m m e d i a t e l y  f o r g o t t e n  

a f t e r  t h e  r e a l  p r o p e r t y  l a w  e x a m .  U n d e r  t h e  r u l e  i f  o n e  i n s t r u ­

m e n t  c r e a t e s  a  l i f e  e s t a t e  i n  l a n d  i n  a  p e r s o n  a n d  p u r p o r t s  t o

c r e a t e  a  r e m a i n d e r  i n  t h e  p e r s o n ' s  h e i r s ,  t h e  r e m a i n d e r  b e c o m e s
/

a  r e m a i n d e r  i n  f e e  s i m p l e  i n  t h e  g r a n t e e ,  n o t  i n  t h e  g r a n t e e ' s

h e i r s . T h u s :

T e s t a t o r  d e v i s e s  l a n d  t o  A f o r  l i f e ,  r e m a i n d e r  
t o  A ' s  h e i r s .  T h e  r e m a i n d e r  t o  A ' s  h e i r s  i s
v o i d .  A  t a k e s  t h e  r e m a i n d e r  i n  f e e  s i m p l e ,
w h i c h  m e r g e s  w i t h  A ' s  l i f e  e s t a t e ,  g i v i n g  A 
a  f e e  s i m p l e  i n  p o s s e s s i o n .  S e e  1 A m e r i c a n  
L a w  o f  P r o p e r t y  §§ 4 .4 0 - 4 .5 2 .

T h e  r u l e "  i n  S h e l l e y ' s  C a s e  i s  a  r u l e  o f  l a w  d e f e a t i n g  t h e  t e s t a ­

t o r ' s  i n t e n t  t o  g i v e  A o n l y  a  l i f e  e s t a t e .  I t  s e r v e s  n o  g c o d  

p u r p o s e .  I t  i s  a  f e u d a l  a n a c h r o n i s m  w h i c h  h a s  b e e n  a b o l i s h e d  

i n  t h i r t y - n i n e  s t a t e s  a n d  t h e  D i s t r i c t  o f  C o l u m b i a .

D o e s  t h e  R u l e  E x i s t  i n  A l a s k a ?

I t  i s  n o t  c l e a r  w h e t h e r  t h e  r u l e  e x i s t s  i n  A l a s k a ,  a n d  

t h e  q u e s t i o n  s h o u l d  b e  a n s w e r e d  b y  l e g i s l a t i o n .  D e f e r r i n g  t o  

t h e  c o u r t s  w o u l d  o n l y  c a u s e  s o m e o n e  t o  i n c u r  m a j o r  l i t i g a t i o n  

e x p e n s e s  a n d  w o u l d  p e r p e t u a t e  t h e  p e r i o d  o f  u n c e r t a i n t y  u n t i l  

s o m e o n e  i s  w i l l i n g  t o  i n m r c  t h e  e x p e n s e  i n  t i m e  a n d  m o n e y  t o  

r e s o l v e  t h e  q u e s t i o n .

T h e  r u l e  i n  S h e l l e y ' s  C a s e  w a s  a b o l i s h e d  b y  s t a t u t e s  

i n  A l a s k a  t h a t  w e r e  p a r t  o f  t h e  o r i g i n a l  c o d e  a d o p t e d  f r o m  O r e ­

g o n ,  C o m p i l e d  L aw s  o f  A l a s k a  1913, S e c t i o n s  586 a n d  587. T h e s e  

s e c t i o n s  w e r e  c a r r i e d  o v e r  i n t o  A l a s k a  S t a t u t e s  i n  1962 a s  

AS 13 .05 .210  a n d  AS 1 3 .0 5 .2 2 0 .  T h e y  w e r e :

v -9-
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S e c .  1 3 .0 5 .2 1 0 .  D E V I S E  OF ES TA TE  FOR  L I F E  
W IT H  R EM A IN D ER  TO H E I R S .  I f  a n y  p e r s o n  b y  
l a s t  w i l l  d e v i s e  a n y  r e a l  e s t a t e  t o  a n y  
p e r s o n  f o r  t h e  t e r m  o f  s u c h  p e r s o n ' s  l i f e ,  
a n d  a f t e r  h i s  d e a t h ,  t o  h i s  o r  h e r  c h i l d r e n  
o r  h e i r s ,  o r  r i g h t  h e i r s  i n  f e e ,  s u c h  
d e v i s e  s h a l l  v e s t  a n  e s t a t e  f o r  l i f e  o n l y  
i n  s u c h  d e v i s e e ,  a n d  r e m a i n d e r  i n  f e e  
s i m p l e  i n  s u c h  c h i l d r e n .

S e c .  1 3 .0 5 .2 2 0 .  E S TA TE  BY DEED  OR W I L L .
W h e r e  a n y  e s t a t e ,  r e a l ,  o r  p e r s o n a l  i s  
g i v e n  b y  d e e d  o r  w i l l  t o  a n y  p e r s o n  f o r  h i s  
l i f e ,  a n d  a f t e r  h i s  d e a t h  t o  h i s  h e i r s ,  o r  
t o  t h e  h e i r s  o f  h i s  b o d y ,  t h e  c o n v e y a n c e  
s h a l l  b e  c o n s t r u e d  t o  v e s t  a n  e s t a t e  f o r  
h i s  l i f e  o n l y  i n  s u c h  p e r s o n ,  a n d  a  r e m a i n d e r  
i n  f e e  s i m p l e  i n  h i s  h e i r s  o r  t h e  h e i r s  o f  
h i s  b o d y .

T h e s e  s e c t i o n s  w e r e  r e p e a l e d  b y  t h e  b l a n k e t  r e p e a l  o f  AS 13 

w h e n  t h e  U n i f o r m  P r o b a t e  C o d e  w a s  a d o p t e d  i n  A l a s k a  b y  c h .  78, 

SLA  1972.

T h e  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  i n v o l v e d  i s  AS 01.

1 0 .1 0 0 ( c ) :

( c )  W h e n  a n y  a c t  r e p e a l i n g  a  f o r m e r  a c t ,
—  s e c t i o n ,  o r  p r o v i s i o n  i s  i t s e l f  r e p e a l e d ,  

s u c h  r e p e a l  d o e s  n o t  r e v i v e  t h e  f o r m e r  a c t ,  
s e c t i o n ,  o r  p r o v i s i o n ,  u n l e s s  i t  i s  e x p r e s s l y  
s o  p r o v i d e d .

AS 1 3 . 0 5 . 210--13.0 5 .2 2 0 ,  n o w  r e p e a l e d ,  s i m p l y  d e c l a r e d  a  r u l e  

o f  l a w  t h a t  n e g a t e d  a  c om m on  l a w  r u l e .  W h e t h e r  t h e  c om mon  l a w  

r u l e  i n  S h e l l e y ' s  C a s e  w a s  r e v i v e d  b y  t h e  1972 r e p e a l  o f  AS 13. 

0 5 . 210--13.05 .220  i s  a n  o p e n  q u e s t i o n .  P r o p o s e d  AS 34 .27 .020  

i n  t h e  b i l l  w o u l d  i n c l u d e  A l a s k a  c l e a r l y  w i t h  t h e  39 s t a t e s  i n  

w h i c h  t h e  r u l e  i s  s p e c i f i c a l l y  a b o l i s h e d  b y  s t a t u t e .

Why S h o u l d  t h e  R u l e  b e  A b o l i s h e d ?

T h e  r u l e  d e v e l o p e d  o u t  o f  f e u d a l  l a n d  h o l d i n g s  w h e r e  

f e u d a l  i n c i d e n t s  ( e q u i v a l e n t  t o  d e a t h  t a x e s )  c am e  d u e  i f  l a n d  

d e s c e n d e d  t o  t h e  h e i r ,  n o t  i f  t h e  h e i r  t o o k  b y  w a y  o f  r e m a i n d e r  

T o  p r e v e n t  t a x  a v o i d a n c e  b y  g i v i n g  A a  l i f e  e s t a t e  o n l y ,  w i t u  

r e m a i n d e r  t o  A ' s  h e i r s ,  t h e  r u l e  w a s  i n v e n t e d .  N o  r e a s o n  f o r  

t h e  r u l e  e x i s t s  i n  t h e  p r e s e n t  s y s t e m  o f  l a n d  h o l d i n g ,  b u t  i t

\
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i s  i n g r a i n e d  i n  t h e  common  l a w  a n d  c r o p s  u p  o c c a s i o n a l l y  t o  

d e f e a t  t e s t a m e n t a r y  i n t e n t  i n  t h e  f e w  s t a t e s  w h e r e  t h e  r u l e  i s  

n o t  a b o l i s h e d  b y  s t a t u t e .

I I I .  AS 3 4 .2 7 .0 3 0 .  A B O L I T I O N  OF THE  COMMON LAW 

D E S T R U C T I B I L I T Y  OF  CO NT IN G ENT  R EM A IN D ER S .

■W h a t  i s  t h e  R u l e  o n  D e s t r u c t i b i l i t y  o f  C o n t i n g e n t  

R e m a i n d e r s ?

A t  E n g l i s h  c om mon  l a w  a  l e g a l  c o n t i n g e n t  r e m a i n d e r  i n  

l a n d  w as  d e s t r o y e d  i f  i t  d i d  n o t  v e s t  a t  o r  b e f o r e  t h e  t e r m i n a ­

t i o n  o f  t h e  p r e c e d i n g  f r e e h o l d  e s t a t e .  T h u s :

T e s t a t o r  d e v i s e s  l a n d  t o  A f o r  l i f e ,  t h e n  t o  
A ' s  c h i l d r e n  w h o  r e a c h  21. T h e r e a f t e r  A d i e s ,  
l e a v i n g  tw o  c h i l d r e n  a g e d  15 a n d  12. B e c a u s e  
t h e  c h i l d r e n  a r e  u n d e r  21, t h e  r e m a i n d e r  i s  
d e s t r o y e d  a n d  A ' s  c h i l d r e n  n e v e r  t a k e .  T e s t a ­
t o r ' s  h e i r s  t a k e  a  f e e  s i m p l e  a b s o l u t e  a t  A ' s
d e a t h .  S e e  1 A m e r i c a n  L a w  o f  P r o p e r t y  §§
4 .6 0 - 4 .6 3 .

U s i n g  t h e  s am e  e x a m p l e  a n d  a s s u m i n g  p r o p o s e d  AS 34 .-

27.030 h a s  b e e n  e n a c t e d ,  t h e  s t a t e  o f  t h e  t i t l e  i s :

A h a s  a  l i f e  e s t a t e ,  A ' s  c h i l d r e n  h a v e  a  
c o n t i n g e n t  r e m a i n d e r ,  a n d  t h e  t e s t a t o r ' s  
h e i r s  h a v e  a  r e v e r s i o n .  I f  A d i e s  l e a v i n g  
c h i l d r e n  u n d e r  21, p o s s e s s i o n  o f  t h e  l a n d  w i l l  
g o  t o  t h e  t e s t a t o r ' s  h e i r s  u n t i l  a  c h i l d  
r e a c h e s  21. T h e  t e s t a t o r ' s  h e i r s  w i l l  h a v e  
t o  s u r r e n d e r  p o s s e s s i o n  t o  A ' s  f i r s t  c h i l d  t o  
r e a c h  21, w h o  i n  t u r n  w i l l  h a v e  t o  s h a r e  
p o s s e s s i o n  w i t h  h i s  s i b l i n g s  w h o  r e a c h  21.
T h i s  i s  w h a t  i s  m e a n t  b y  t h e  f i n a l  s e n t e n c e  
o f  AS 34 .2 7 .0 3 0 :  " t h e  r e m a i n d e r  [ i n  A ' s
c h i l d r e n ]  t a k e s  e f f e c t  [ a f t e r  t h e  t e r m i n a ­
t i o n  o f  t h e  l i f e  e s t a t e ]  i n  t h e  s am e  w a y  a s  a 
s p r i n g i n g  o r  s h i f t i n g  e x e c u t o r y  i n t e r e s t . "
T h e  r e m a i n d e r  i s  n o t  d e s t r o y e d  a t  A ' s  d e a t h ,  
b u t  t a k e s  e f f e c t  [ s p r i n g s  u p ]  l a t e r  i f  t h e  
c o n d i t i o n  i s  m e t .

T h e r e  a r e  tw o  t y p e s  o f  f u t u r e  i n t e r e s t s  i n  t r a n s f e r ­

e e s :  r e m a i n d e r s  a n d  e x e c u t o r y  i n t e r e s t s .  A r e m a i n d e r  f o l l o w s

a  l i f e  e s t a t e  i n  p o s s e s s i o n .  A n  e x e c u t o r y  i n t e r e s t  i s  a n  i n ­

t e r e s t  w h i c h  s p r i n g s  u p  i n  t h e  f u t u r e  a t  s om e  t i m e  o t h e r  t h a n  a t  

t h e  d e a t h  o f  a  l i f e  t e n a n t ;  i t  d o e s  n o t  f o l l o w  a  l i f e  e s t a t e .  

R e m a i n d e r s  w e r e  r e c o g n i z e d  i n  e a r l y  f e u d a l  d a y s ;  e x e c u t o r y



i n t e r e s t s  w e r e  m a d e  p e r m i s s i b l e  b y  t h e  S t a t u t e  o f  U s e s  (1536) .  

T h e  m a i n  d i f f e r e n c e  b e t w e e n  r e m a i n d e r s  a n d  e x e c u t o r y  i n t e r e s t s  

w a s  t h a t  r e m a i n d e r s  w e r e  d e s t r o y e d  i f  t h e y  d i d  n o t  v e s t  u p o n  

t e r m i n a t i o n  o f  t h e  l i f e  e s t a t e ,  w h e r e a s  e x e c u t o r y  i n t e r e s t s - -  

w h i c h  d i d  n o t  f o l l o w  l i f e  e s t a t e s - - w e r e  i n d e s t r u c t i b l e .  I t  i s  

t h i s  d i f f e r e n c e  t h a t  AS 3 4 .27 .030  w i p e s  o u t .

Why  S h o u l d  t h e  D o c t r i n e  b e  A b o l i s h e d  b y  S t a t u t e ?

T h i s  d o c t r i n e  o u g h t  t o  b e  a b o l i s h e d  b e c a u s e  i t  d e f e a t s  

t h e  t e s t a t o r ' s  i n t e n t .  I n  t h e  a b o v e  e x a m p l e  t h e r e  i s  n o  r e a s o n  

w h y  A ' s  c h i l d r e n  s h o u l d  n o t  t a k e  w h e n  t h e y  r e a c h  21. T h i s  d o c ­

t r i n e  h a s  b e e n  a b o l i s h e d  i n  a b o u t  t h r e e - f o u r t h s  o f  t h e  s t a t e s ,  

b u t  n o t  e x p r e s s l y  a b o l i s h e d  i n  A l a s k a .  T h e r e  a p p e a r s  t o  b e  n o  

A l a s k a  c a s e  a c c e p t i n g  o r  r e j e c t i n g  i t .

T h e r e  a r e  w a y s  a n  a s t u t e  l a w y e r  c a n  d r a f t  a  w i l l  t o  

a v o i d  t h e  c o n s e q u e n c e s  o f  t h i s  d o c t r i n e ,  b u t  n o t  a l l  l a w y e r s  

a n d  v e r y ^  f e w  n o n - l a w y e r s  a r e  a w a r e  o f  t h e  p o t e n t i a l  p r o b l e m .  

U n t i l  t h e  d o c t r i n e  i s  a b o l i s h e d  b y  s t a t u t e  t h e  p o t e n t i a l  e x i s t s  

f o r  m a l p r a c t i c e  b y  a t t o r n e y s  d r a f t i n g  w i l l s  a n d  f o r  f r u s t r a t i o n  

o f  t h e  t e s t a m e n t a r y  i n t e n t  o f  p e r s o n s  w ho  c a r e f u l l y  p l a n  f o r  

t h e  d i s p o s i t i o n  o f  t h e i r  p r o p e r t y  a f t e r  d e a t h .
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SB 243 
F i s c a l  N o t e  
A n a l y s i s

T h i s  b i l l  m o d i f i e s  a n d  a b o l i s h e s  some common l a w  
p r o p e r t y  r u l e s .  I t  i s  p a r t  o f  a n  o n g o i n g  e f f o r t  o f  t h e  C o d e  
R e v i s i o n  C o m m i s s i o n  t o  c l a r i f y  a n d  u p d a t e  t h e  s t a t e ' s  p r o p e r t y  
s t a t u t e s  i n  a  m o d e l  f o r m .  B e c a u s e  t h i s  a c t i o n  e n h a n c e s  t h e  l e g a l  
p r o c e s s  t h e r e  w i l l  b e  n o  f i s c a l  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w ' s  
o p e r a t i o n s .





Fede ra t i on ’s Ro l e  in our En terpr i se  E c o n om y

25 Hay 1983

Representative Charlie Bussell 
Chairman of the Judiciary Committee 
Alaska House of Representatives 
Pouch V
Juneau, Alaska 99811

Re: Legislative Ethics -- SB 257

Dear Representative Bussell:

On May 23, 1983, the FREE Committee wrote to you concerning 
SB 257 and HB 362. Since that letter was posted, the final 
version of SB 257 as it was passed by the Senate on friday, May
20, became available in Anchorage. It is our understanding that
SB 257 will be considered by your committee on monday, May 30, at 
1:30 p.m. and, therefore, a representative of the FREE Committee 
will be attending that meeting.

There were 14 significant amendments made on the floor to
the Senate Judiciary Committee version of the bill before it was
passed by the Senate. The FREE Committee has reviewed those 
amendments and submits the following comments and suggested 

, amendments for your consideration. (Deletions are in brackets
and additions are underlined.)

1. To avoid confusion and to ensure that the state can 
continue to contract non-competitively with sole sources, for 
fair traded items, for air taxi services, or for other services 
or goods enumerated in AS 37.05.230, page 3, line 29 and page 4, 
lines 1 through 7 should be amended to read as follows:

contract or lease unless the contract or lease is let.
[by competitive bidding under] pursuant to AS 37.05.230 
or the total amount of the state contract or lease is 
$1000 or less, [or is a standardized contract or lease 
generally available to the public at large, members of a 
profession, occupation or group which was developed

I under publicly established guidelines]. A person has an
interest in a state contract or lease under this section 
if the person receives direct or indirect financial 
benefits.

.3 There are many occasions when the state has a legitimate reason
to contract non-competitively and the FREE Committee believes 
that it is important to protect that right even where one 

K possible beneficiary is a legislator or employee of the
h legislature. The second deletion is suggested, because it is not

P.O . Box 4-2955 • Ancho rage ,  A laska 99509
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clear why the deleted language was included and is, therefore, 
unnecessary.

2. FREE Committee believes that public officials have the 
right to expect that ethical standards be clearly defined so that 
they can avoid ethical problems and, therefore, suggests that the 
following sentence be added to Sec. 24.60.050 (a) at page 4, line 
18:

determining qualification. Within 30 days, the 
committee shall issue a list of loans that are not 
considered to create a conflict of interest. Such list 
shall be reviewed annually.

3. While the public's right to know is important, FREE 
believes that legislators and legislative employees have a right 
to privacy. Loan applications and the supporting documents often 
contain information that should be kept confidential and, 
therefore, FREE recommends that only notice of a loan application 
be sent to the APOC. It is simply not the function of the Ethics 
C o m m i t t t o  second guess the decision of the lending agency to 
lend money. Where an agency exercises its authority to lend 
money, even courts are reluctant to impose a contrary 
determination. More importantly, since the Ethics Committee has 
subpeona powers and the power to require the production of 
evidence when it is investigating a complaint, it is unnecessary 
to require routine production of such confidential information 
where no complaint has been filed.

In addition, FREE believes that it should be incumbent upon 
the legislator seeking the loan to notify the APOC, rather than 
upon the lending agency. Finally, FREE believes that to be 
consistent, the bill needs to specify where loan applications of 
legislative employees should be filed. To minimize expense, FREE 
suggests that APOC could be designated, so long as AS 15.13.030 
was amended to permit APOC to receive the information. Based on 
these reasons, the following changes to page 4, lines 27-29 and 
to page 5, lines 1-3 are suggested:

the [lending agency] legislator shall send a [copy] 
notice of the application to the Alaska Ptiblic Offices 
Commission, v>'hich will incorporate the [material] notice 
into the applicant's financial disclosure statement-) if 
the applicant is required to file a disclosure statement 
or which will place the information in a legislative 
employee loan file which is open to the public, if the 
applicant is not required to file a disclosure 
statement. TaII records relating to a state loan to a 
person to whom this chapter applies may be disclosed to 
the committee.]

4. FREE is also concerned that Sec. 24.60.050 (d) (page 5, 
lines 4-9) only requires state loan agencies to list outstanding 
loans. It does not clearly require quasi-state loan agencies



e?,
(such as the Alaska Commercial and Fishing and Agriculture Bank) 
to provide the same information. Since a large number of loans 
are processed through such agencies, this language should be re­
written to address them. With that in mind, the following 
language is suggested for page 5, line 4:

(d) Each February 1, each [state loan agency] lending 
agency that receives more than 50% of its funding from
state funds must deliver a . . .

5. Since reasonable regulations should apply to everybody, 
FREE believes that Sec. 24.60.050 (e) (page 5, lines 10-14) 
should be deleted entirely. In addition, if separate well 
written regulations setting up procedures for granting loans are 
enacted, it makes an Ethics Committee unnecessary, becau.se there
would be no reason to review an agency's decision to grant a
loan.

6. For reasons discussed above in paragraph 3, subsection 
(f), page 5, lines 17-18 should be re-written as follows:

to determine whether [appropriate procedures were 
observed in granting or reviewing the loans] loan 
conditions imposed by the lending agency are being 
enforced. The division shall report its findings to the 
committee by April 1.

7. The FREE Committee believes that the entire Sec. 
24.60.070, beginning page 5, line 29 and ending page 6, line 16, 
should be deleted. This section duplicates information already 
provided to the APOC by legislators and where it would affect 
legislative employees, that information would already have been 
filed with the APOC by the other business partner (legislator, 
public official required to file a financial disclosure, or 
registered lobbyist). The only economic association that would 
not already have been disclosed would be an association between 
supervisor and employee. It is difficult to understand why this 
is relevant to the purpose of this bill, legislative ethics. 
Therefore, FREE suggests that this section be deleted.

8. The original language found in SB 257 for Sec. 24.60.080 
should be used rather than the new language, page 6, lines 17-
25. The original language was clearer and carefully identified 
gifts which would not create conflicts of interests. The present 
version creates a legal problem by requiring intent to be 
established.

9. To be consistent with the rest-of Sec. 24.60.090, line
26, page 6, should be changed to read as follows:

Sec. 24.60.090. NEPOTISM. (a) [A relative of] An 
individual who is related to a member of the . . . .

10. Sec. 24.60.100 allows legislators and legislative



employees to represent clients before state agencies, boards and 
commissions for compensation. FREE believes that this is 
improper and recommends that the present section be deleted and 
re-written as follows (page 7, lines 9-17):

Sec. 24.60.100. REPRESENTATION. (a) Except as 
provided in this section, a member of the legislature or 
a person employed by an agency of the legislature 
established under AS 24.20 may not represent another 
person for compensation before an agency, board, or 
commission of the state.

(b) A member of the legislature may represent a 
client in

(1) an action before a court of the state; or
12) a matter which was pending at the time a

person to~whom this chapter applies assumes office or is 
employed.

The FREE Committee believes that if a person receives no
compensation, representation does not create a conflict of
interest. Legislators should be allowed to represent 
constituents without fear that they will be subject to censure.

11. To avoid creating unnecessary, expensive permanent 
interim committees, the FREE Committee suggests that page 7, line 
26, be amended to read as follows:

the Rules committee shall maintain a [public] record 
open to the public of the disclosure . . . .

12. In a time of declining revenues, FREE Committee
believes that every effort must be made to reduce government and
its costs. Therefore, FREE suggests that any committee created 
to address violations of the ethical code be limited to employing
staff only when there is in fact a complaint to investigate. The
following addition to page 8, lines 21 and 22, is therefore 
sugges ted:

(f) The committee or a subcommittee may contract for 
professional services and may employ staff as it 
considers necessary to investigate a complaint and to 
recommend action by the legislature.
the committee or subcommittee to contract for
professional services or to employ staff is expressly
limited to those times that it is actively addressing a
complaint.

13. The FREE Committee does not believe that any Ethics 
Committee created by this legislation should be bound by its 
inaction on a request for an advisory opinion and, therefore, 
recommends that the sentence binding the committee be 
eliminated. The section would then read as follows (page 9, 
lines 8-15):



Sec. 24.60.150. ADVISORY OPINIONS. The committee shall 
issue an advisory opinion within 30 days on the request 
of a person to whom the chapter applies as to whether 
the facts and circumstances of a particular case 
constitute at violation of ethical standards. [If an 
advisory opinion is not issued within 30 days after the 
request is filed with the committee, the facts and 
circumstances of the particular case do not constitute a 
violation of the ethical standards.] The opinion issued 
[or considered issued] is binding on the committee in 
any subsequent . . . .

14. FREE Committee does not believe that it is appropriate 
to leave a legislator or legislative employee open to 
investigation for a violation of this chapter for 4 years. This 
is unreasonable. Since a person who intentionally hides his or 
her unethical behavior is not subject to any time limit and since 
criminal prosecution is not affected by this section, the FREE 
Committee recommends that any complaint must be brought within 
one year of the alleged violation. It is too difficult to 
reconstruct the circumstances surrounding a complaint 4 years 
later. The amended language would read on page 9, line 26, as 
follows:

a proceeding begun within [four] one yearfs] after the 
alleged violation . . . . .

15. Subsection (d) should also be re-written. Since a 
complaint can be initiated by one private person, it only makes 
sense that a complaint should be allowed to be initiated by one 
sub-committee member where the complaint is against a 
legislator. (It should be remembered that each sub-committee 
only has three members and this bill would require all three to 
initiate the complaint.) In addition, the FREE Committee sees no 
reason to stay all pending actions before a committee within 60 
days preceding a state primary or general election. There is 
some merit to not allowing complaints to be filed within the 60 
day period, however. The following language is, therefore, 
recommended (page 10, lines 7-17):

the committee. A complaint may be initiated by any 
[private) person [or by three or more members of the 
committee). A complaint shall be in writing and signed 
under oath by the person making the complaint. No 
complaint, other than a complaint initiated by [five or 
inore members ] the majority of the members of the 
committee, ma> be received within a period fo 60 days 
preceding a st be primary or general election. [All 
proceedings pending before the commission on the 60th 
day preceding a state primary or general election are 
stayed unless the proceedings ate based on a complaint 
initiated by five or more members of the committee. No 
further action may be taken in the stayed proceeding



16. Line 15, page 11 should be amended to set a specific 
minimum notice period for setting a hearing. This is only 
fair. The time itself should only be a minimum and is somewhat 
arbitrary. The language could read as follows:

the committee with a minimum of 10 days notice to the 
complainant, if any, and to the . . . .

17. The Committee believes that subsections (j) and (k) 
found on page 12, lines 3-19, appear to conflict and are somewhat 
difficult to understand. It is suggested that they be carefully 
considered. In particular, the phrase, "The order is confined to 
this determination.'' needs to be clarified. While subsection (j) 
seems to make this order public immediately, subsection (k) 
appears to require a 30 day waiting period (lines 16-18). The 
Committee also suggests that the 30 day period should run whether 
the legislature is in session or not. To do otherwise allows the 
committees to engage in political manipulation. Therefore, the 
Committee recommends that the following deletion be made (page
12, lines 17-18):

the referral. [Days during which the legislature is not 
in session may not be counted in determining the 30 day 
period.] The legislature . . . .

18. Finally, the FREE Committee is concerned about 
frivolous accusations and complaints. Therefore, the Committee 
has enclosed a copy of a statute found in the Louisiana ethics 
legislation which provides a penalty for false accusations.
While the penalty provisions might be harsh, it is suggested that 
this is one approach that the legislature might consider.

Ethics legislation is important to Alaska, its citizens and 
the persons directly affected by this legislation. The FREE 
Committee urges you to carefully consider its recommendations.

Sincerely,

(Ul OJlC
Cheri C. Jacobus
Chairman, Legislative Study

cc: all legislators
Governor Bill Sheffield

until the legislature next convenes in regular session.]
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007)4654949

Utepresentattue iRanfrtj Philips
HOUSE DISTRICT 15

MEMORANDUM

TO: Representative Charlie Bussell
Chairman, House Judiciary Committee

FROM: Representative Randy Phillips. ^  ^ -P.

DATE: May 25, 1983

RE: Conflict of Interest legislation
(House Bill 362, CSSB 257 (Jud) am)

Attached are the following items for your committee's leview:

1. Memorandum dated May 24, 1983, entitled "Comparison of 
CSSB 257 (Jud) am and SB 257. As you know, SB 257 is the same as 

House Bi11 362.

Attached to this memorandum is a copy of CSSB 257 (Jud) 
am in which the changes from SB 257 to the Senate-passed version 
have been highlighted.

2. Memorandum dated May 25, 1983, comparing the Legislative 
Ethics Commission as proposec in HB 362/SB 257 and the Select 
Committee on Legislative Ethics as proposed in CSSB 257 (Jud) am.

If you have any questions, please do not hesitate to contact me. I 
plan on being in attendance at this Friday's meeting when I under­
stand this subject matter will be before your committee.



MEMORANDUM

TO: Representative Randy Phillips

FROM: Janet Seitz

DATE: May 25, 1983

RE: Conflict of interest legislation

Attached is a seven-page comparison of the Legislative Ethics 
Commission, as contained in House Bill 352/Senate Bill 257, and the 
Select Committee on Legislative Ethics, as contained in CSSB 257 
(Jud) am.

The provisions for the Legislative Ethics Committee start in Sec. 
24.60.130, starting on page 8 of SB 257. The provisions for the 
Select Committee on Legislative Ethics start in Sec. 24.60.130, 
starting on page 8 of CSSB 257 (Jud) am.

The page and line number references are included for each category.



In legislative branch (p.8 , 1. 3-5)

Seven Members (p. 8, Is. 6-25)

One Senator appointed by President 
with concurrence of 3/4 roll call 
vote of full membership

1
LEGISLATIVE ETHICS COMMISSION
(SB 257/HB 362)

One Representative appointed by 
Speaker with concurrence of 3/4 
roll call vote of full membership

Two persons appointed by Senate 
President with concurrence of 2/3 
roll call vote of full membership

Two persons appointed by Speaker 
with concurrence of 2/3 roll 
call vote of full membership

One former legislator appointed 
by other commission members

In legislative branch (p. 8, 1. 3-5)

Six Members - two subcommittees (p. 8 , 
Is. 6-14)

Senate subcommittee 
3 Senators appointed by President 
with concurrence of 3/4 roll call 
vote of full membership

House subcommittee 
3 Representatives appointed by 
Speaker with concurrence of 
3/4 roll call vote of full 
membership

SELECT COMMITTEE ON LEGISLATIVE ETHICS
(CSSB 257 (Jud) am) -

No more than 4 members of same party 
or residents of same organized or 
unorganized borough (p. 8, Is. 26-28)

Commission members shall elect 
chair and vice-chair and other 
offices. Legislators may not serve 
as chair or vice-chair (p. 8, 1. 29 to 
p. 9, 1. 3)

Term of office (p. 9, Is. 4-8)
Public member - 4 years from 
Feb. 1 of year of appointment 
and until successor is appointed 
and qualifies

Legislator may not serve beyond 
expiration of legislative term

Members may not serve more than 
one full term.

Members MAY NOT (p. 9, Is. 9-16)
Hold or seek elective office 
(except for legislators who are 
members)

No more tnan two members of each 
subcommittee may be of same party 
(p. 8, Is. 15-16)

Members of each subcommittee shall 
elect chairs, who shall co-chair 
meetings (p. 8, Is. 17-18)



Bt? officer of political party, 
political committee, or group

Lobby

2
LEGISLATIVE ETHICS COMMISSION
(SB 257/HB 362)

Vacancy (p. 9, Is. 17-18) 
Filled under appointment pro­
visions for balance of term

Services and Staff (p. 9, Is. 19-21)- 
Commission may contract for 
professional services and 
staff

Compensation (p. 9, Is. 22-28)
No compensation received except 
for travel and per diem. Legisla­
tors who are members of the committee 
are not entitled to travel or per 
diem if receiving from legislative 
duties.

DUTIES OF COMMISSION (p. 9, 1. 29 
to p. 10, 1. 13)

Adopt regulations.

Recommend legislation.

SELECT COMMITTEE ON LEGISLATIVE ETHICS
(CSSB 257 (Oud) am)

Vacancy (p. 8 , is. 19-20)
Filled in same manner as original 
appointments

Services and Staff (p. 8 , Is. 21-22) 
Committee may contract for 
professional services and 
staff

COMMITTEE AUTHORITY (p. 8, 1. 23 to 
p. 9, 1. 7)

Senate subcommittee has authority 
over proceedings concerning Senate 
member or former member or employee 
of Senator or Senate committee.

House subcommittee has authority 
over proceedings concerning House 
member or former member or employee 
of House or House committee.

Full committee:
1 . has authority over employee 

of legislative agency
2 . may review matter arising 

under this chapter that would result 
in action being required by both 
houses

3. may issue advisory opinions



LEGISLATIVE ETHICS COMMISSION
(SB 257/HB 362)

SELECT COMMITTEE ON LEGISLATIVE ETHICS
(CSSB 257 (Jud) am)

Subpoena witnesses, administer 
oaths, take testimony, require 
production for examination.

Publish semi-annual summaries of 
decisions, advisory opinions, and 
informal advisory opinions, with 
sufficient deletions to prevent 
disclosure

ADVISORY OPINIONS (p. 10, Is. 13-27)

Issued on request of person 
to whom chapter applies.

States whether facts and circum­
stances of a particular case 
constitute violation.

If not issued within 30 days of 
request, no violation.

Opinion issued is binding on 
commission unless material facts 
were omitted or misstated in 
request.

Opinion is confidential but may be 
made public upon written request of 
person who requested opinion.

ADVISORY OPINIONS (p. 9, Is. 8-21)

May issue on request of person to 
whom chapter applies as to whether 
facts and circumstances of particular 
case constitute violation.

If not issued within 30 days after 
request is filed, no violation.

Opinion issued is binding on committee 
on subsequent proceedings concerning 
facts and circumstances unless facts 
or circumstances were misrepresented 
or omitted.

Opinion is confidential unless written 
request from person involved is received.

PROCEEDINGS BEFORE COMMISSION (p. 10, 
1 . 28, to p. 1 1 , 1 . 9)

Commission may initiate, receive, 
and consider complaints.

Commission may investigate violation 
in proceeding begun within 4 years 
after alleged violation and 1 year 
after termination of service.

Nothing bars proceedings against 
person who by fraud prevents 
discovery of violation.

Before the commission may investigate 
resolution supported by three

PROCEEDINGS BEFORE COMMITTEE (p. 9,
1 . 22, to p. 1 0 , 1 . 6)

Committee may initiate, receive, and 
consider complaints.

May investigate a violation of this 
chapter in a proceeding begun within 
4 years after alleged violation occurs 
and within one year after termination 
of state service.

Nothing bars proceedings against 
person who intentionally prevents 
discovery of violation.

Before exercising powers authorized, 
committee must have resolution



4 '
LEGISLATIVE ETHICS COMMISSION 
(SB 257/HB 362)

commission members must be passed 
defining nature and scope

Investigations are confidential

COMPLAINTS (p. 11, 1. 9, to 
p. 12, 1. 7)
Proceedings commenced by filinq 
complaint.

Complaint must be in writing 
and signed under oath. Three 
or more commission members may 
initiate.

No complaint, other than one 
initiated by five or more 
commission members, may be received 
within 60 days preceding state 
primary or general election.

Commission must notify in 
writing each person against 
whom complaint is received.
Person accused must be given 
opportunity to explain conduct.

If commission determines that 
complaint is insufficient, may 
dismiss

Commission shall investigate charges 
filed and issue advisory opinion to 
person alleged to have violated 
previsions of chapter.

supported by majority vote of full 
membership of the committee to define 
scope and nature.

Investigations are confidential.

SELECT COMMITTEE ON LEGISLATIVE ETHICS
(CSSB 257 (Jud) am)

COMPLAINTS (p. 10, 1. 5, to 
p. 11, 1. 13)
Proceeding initiated by filing of 
complaint either by private person 
or three or more members of the 
committee.

Complaint must be signed under oath 
and in writing.

No complaint, other than one initiated 
by five or more committee members, may 
be received within a period of 60 days 
preceding a state primary or general 
election.

All proceedings pending before the 
committee on the 60th day preceding 
election are stayed unless proceedings 
are based on a complaint initiated by 
five or more members of the committee.
No further action may be taken in stayed 
proceedings until the legislature next 
convenes in regular session.

Committee shall notify each person 
against whom complaint alleged, in 
writing, and afford person opportunity 
to explain conduct.

If committee determines complaint does 
not contain sufficient allegations for 
violation, may dismiss

Committee shall investigate charges filed 
and issue advisory opinion to person 
alleged to have violated provisions 
of chapter.

If committee determines that a probable 
violation exists that may be corrected 
by action of the person, and does not 
warrant ether sanctions, the advisory 
opinion shall recommend such action.



5
LEGISLATIVE ETHICS COMMISSION
(SB 257/HB 352)

SELECT COMMITTEE ON LEGISLATIVE ETHICS
(CSSB 257 (Jud) am)

If advisory opinion indicates 
probable violation, person against 
whom complaint was made may request 
formal opinion or comply with 
advisory opinion.

Upon failure to comply or belief by 
majority of commission that 
probable cause exists regarding 
violation, commission will file 
complaint.

Complaint shall be personally served 
on person charged, who has 20 days 
after service of the complaint to 
respond in writing to commission.

Person against whom complaint is filed 
may comply with advisory opinion or 
request hearing.

After hearing, committee may amend 
or affirm opinion.

If person fails to comply with 
opinion or if majority of committee 
determines probable cause for belief 
violation may not be corrected, 
committee shall formally charge 
person.

Charge and statement of alleged 
violation shall be persorally 
served on person charged and that 
person has 20 days to re: pond in 
writing to the committee,

HEAPING (p. 12, Is. 8-25)

Commission may set time and place for 
hearing. Notice shall be given to 
complainant and person charged.

Representative of commission and the 
charged with violation shall have 
opportunity to be heard, subpoena 
witnesses, require production of 
items, to be represented by counsel 
and to have right of cross-examination.

Witnesses shall testify under oath.

Hearings are closed to public unless 
person charged requests open hearing.

Commission not bound by rules of 
evidence but findings must be based 
upon evidence.

Testimony taken shall be recorded and 
evidence maintained

Testimony and evidence available only 
to commission staff and to person

HEARING (p. 11. 1. 14 to. p. 12, 1. 2)

Committee may set time a.; \ place for 
hearing with notice to cotila inant and 
person charged.

Representative of committee anc person 
charged with violation shall have 
opportunity to be heard, subpoena 
witnesses, and require production of 
items, to be represented by counsel 
and to have right, of cross-examination.

Witnesses shall testify under oath.

Hearings are closed unless person 
charged otherwise requests.

Committee not bound by rules of 
evidence but findings must be based 
upon evidence.

Testimony recorded and record 
maintained.

Testimony and evidence available to 
committee and staff and person charged



6
LEGISLATIVE ETHICS COMMISSION
(SB 257/HB 362)

SELECT COMMITTEE ON LEGISLATIVE ETHICS
(CSSB 257 (Jud) am)

charged with violation.

Copy of transcript may be furnished 
to person charged with violation upon 
that person's request and at no charge 
to that person.

DECISION (p. 12, 1. 26 to p. 13, 1. 24)

In writing and signed by four or more 
commission members

Accompanied by written order 
determining if violation did or 
did not exist.

Order is confined to determination.

Order is public record.

If decision is that violation has 
occurred or legislator has not 
cooperated with commission, decision 
is to be referred to presiding 
officers of legislature.

Decision shall contain statement of 
facts determined to constitute 
violation or failure to cooperate.

May contain recommendations for civil 
penalties (up to $25,000), divestment 
of interest, termination of legisla­
tive privileges, or expulsion.

Decision shall be made public 30 days 
referral. Days during which legisla­
ture is not in session are not 
counted.

Legislature shall act as appropriate.

If four commission members agree to 
decision that a former member of 
legislature or employee or former 
employee of legislative agency has 
violated this chapter, commission 
shall issue a public statement of 
its decision 30 days after date of 
decision.

with violation.

Copy of transcript may be furnished 
to person charged with violation upon 
that person's request and at no charge 
to that person.

DECISION (p. 12, Is. 3-29)

In writing and signed by majority of 
committee

Accompanied by written order 
determining if violation did or 
did not exist.

Order is confined to determination.

Order is public record.

If committee decides violation has 
occurred, shall refer decision to 
presiding officers of legislature.

Decision shall contain statement of 
facts determined to constitute 
violation or failure to cooperate

May contain recommendations for 
penalties.

Decision is public 30 clays after 
referral. Days legislature is not 
in session are not counted.

Legislature shall act as appropriate.

If majority of committee agree to decision 
that former member or an employee or former 
employee has violated this chapter, the 
committee shall issue public statement 
of decision 30 days after date of decision.

Legislature shall act as appropriate. Legislature shall act as appropriate.



r  *
LEGISLATIVE ETHICS COMMISSION 
(SB 257/HB 36?)

SELECT COMMITTEE ON LEGISLATIVE ETHICS
(CSSB 257 (Jud) am)

In case of an employee, action may 
include suspension, demotion, or 
dismissal.

CONFIDENTALITY (p. 13, Is. 25-28)

Commission member or individual who 
divulges information regarding a 
charge before the filing of a 
complaint by the commission 
is guilty of misuse of confidential 
information under AS 11.56.860 
(Berrier says this is a Class A 
misdemeanor.)

In case of employee, action may 
include suspension, demotion, or 
dismissal.

Employee is entitled to hearing 
before action taken.

CONFIDENTALITY (p. 12, 1. 29, 
to p. 13, 1. 2)

A committee member or staff member 
divulges information concerning 
proceedings is guilty of a Class A 
misdemeanor.
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MEMORANDUM

TO: REP. RANDY PHILLIPS

FROM: JANET S E I T Z S

DATE: MAY 24, 1983

RE: COMPARISON OF CSSB 257 (JUD) AM and SB 257

On the attached bill, changes are highlighted in yellow.

Changes are also as listed below:

1. Page 1, Line 8 , title change -- from "Legislative Etnics Commis­
sion" to "Select Committee on Legislative Ethics".

2. Page 1, Line 23 - same as title change. Reference is to the commit­
tee's name.

3. Page 1, line 27, deletes "to a person employed by a member of the 
legislature." This was done by Senator Kelly on the Senate floor. 
Senator Moss hat’ pointed out that this language would mean that a person 
employed outside of a member's legislative duties would also be effected 
by this legislation (Sen. Moss cited the person plowing his field as an 
example). Remaining language now reads: "This chapter applies to a
member of the legislature and to a permanent or temporary employee of an
agency of the legislature."

4. Page 2, line 6, deletes "a member of". This is, I think, part of 
Kelly's amendment, referenced above.

5. Page 2, Line 19, deletes "has discretion to" and then the verbs are 
changed in the rest of this subsection.

6. Page 2, line 20, changes "which" to "that"

7. Page 3, lines .2-5. Changes the wording to read positively. Rather
than a conflict does not exist, this new language states: "A conflict
exists . . . "

8. Page 3, Lines 6 to 26. Includes (g) concerning fund raising during 
legislative session.

9. Pagp 3, I ines 27-29. Adds "or lease" to this provision.

10. Page 4, Lines 2-7. Adds "or lease" as appropriate. Also ADDS "or
is a standardized contract or lease generally available to the public at 
large, members of a profession, occupation or group which was developed 
under publicly established guidelines" after "less," on line 3. DELETES 
"A person has an interest in a state contract under this section if the 
contract is awarded to (1 ) a firm, corporation, or association that has 
assets in excess of $5,000,000 and in which the person has an ownership



interest greater than 10 per-cent or that has assets of $5,000,000 or 
less and in which the person has an ownership interest greater than 25 
percent; or (2 ) a partnership in which the person is a partner."

11. Page 4, Line 10, deletes "the person is a party to the contract,
and without regard to whether"

12. Page 4, Line 11. Changes "inure" to "ensue"

QUERY: No mention is made of "leases" in (b). Oversight?

13. Page 4, Line 22, changes references to "commission" to "committee"

14. Page 5, line ^  Changes "1st" to "1" when referring to date. Adds 
"state" before "loan agency". Somewhere along the line, I remember some 
reference to the fact that the language in the original bill would mean 
all loan agencies, be they state or private, would have to report if the 
original language was retained. Changes "publish" to "deliver" when 
referring to the list of loans.

15. Page 5, lines 6-7, adds "to the presiding officer of each house." 
That's who the list of loans is to be delivered to by the state 
agencies.

16. Page 5, Lines 8-9. Adds: "The list shall be published in the 
supplemental journal."

17. Page 5, Line 19. Changes reference from "commission" to "commit­
tee" .

18. Page 5, Lines 25 and 26. Adds "wilfully" before "discloses" and 
"knowingly" before "uses".

19. Page 6, Lines 1-5. Drops reference to commission. Adds, after 
"shall disclose", the following: "in the journal of the appropriate 
body or if the legislature is not in session to the committee, which 
shall maintain a public record of the disclosure and forward the disclo­
sure to the respective house for inclusion in the journal for Lite first 
day of the session,"

20. Page 6, lines 15-16. Adds "(4) a registered lobbyist who is not a 
member of the immediate family of the person." as another class of 
persons that close economic association with (formation or maintenance 
of) must be disclosed under this section.

21. DROPPED from this section was section (b) of the original bill:
"(b) It is a prohibited conflict of interest for a person to whom this 
chapter applies to form or maintain a close economic association involv­
ing a substantial financial matter with a lobbyist who is not a member 
of the immediate family of the person."

22. Page 6, Line 18, drops reference to the $100 figure.
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23. Page 6, line 19. Same as 22 above.

24. Page 6, lines 20-25, DELETES: "under circumstances in which it may 
reasonably be inferred that the gift is intended to influence the person 
in the performance of the duties of the person or is intended as a 
reward for an official action by the person, (b) It is not a conflict 
of interest under this section if a person to whom this chapter applies 
accepts (1 ) hospitality at another person's residence, including meals, 
lodging or ground or water transportation; (2) discounts that are 
generally available to the public or a large class of persons to which 
the person belongs; (3) an invitation to attend a meal or social event 
that does not exceed S 100 in value received by the person for each meal 
O" event and that does not in the aggregate exceed $250 in value during 
tie calendar year from one person; or (4) gifts from the person's 
immediate family, (c) The commission may establish policies that limit 
the. extent to which persons co whom this chapter applies may accept the 
benefits set out in (b)(2) of this section, or that require public 
officials to turn over the benefits to the agency."

PLACED IN THE NEW VERSION IS: "if the gift, was intended as a reward for
an official action by the person. A gift cf travel and hospitality 
received by a member of the legislature in obtaining information on 
matters of legislative concern is not prohibited by this section, nor 
are political contributions received and reported under AS 15.13.040.

25. Tage 6 , lines 26-29 REPLACES "(a) An individual who is related to 
a member of the legislature may not be employed in the house in which 
the legislator is a member, by an agency of the legislature established 
under AS 24.20, or in the other house during the interim between
sessions." WITH "(a) A relative of a member of the legislature may
not be employed in the house in which the legislator is a member, by an 
agency of the legislature established under AS 24.20, or in the other 
house during the interim between sessions."

26. Page 7, Line 4, adds "stepchild".

27. Page 7, Line 5, REPLACES "a permanent member of the legislators'
household" WITH "a member of the same household."

28. Page 7, Linos 6-8, REPLACES "(b) An individual is not. employed if
no compensation is received from the state for the services provided" 
WITH "(I)) For purposes of this section an individual is not employed if 
no compensation is received from the state for the services provided."

29. Page 7, Line 9, DROPS "BY LEGISLATORS" and REPLACES "(a) Exce-’t as 
provided in this section, a member of the legislature or a person 
employed by an agency of the legislature established under AS 24.20 may 
not represent another person for compensation before an agency, board, 
or commission of the state, (b) A member of the legislature may
represent a client in (1 ) an action before a course of the state; or (2)
a matter which was pending at the time a person to whom this chapter 
applies assumes office or is employed, (c) A legislator cannot avoid a 
conflict of interest under this section by waiving compensation for 
representing another person under circumstances where compensation would
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ordinary be expected." WITH "A person to whom this chapter applies who 
represents another person for compensation before an agency, board, or 
commission of the state shall disclose the name of the person represent­
ed, the subject matter of the representation, and the body before which 
the representation is to take place in the journal of the appropriate 
body or if the legislature is not in session to the committee. The 
committee shall maintain a public record of the disclosure and forward 
the disclosure to the respective house for inclusion in the journal for 
the first day of the session."

30. Page 7, lines 18-20. Adds "knowingly" before "has a conflict of 
interest" and adds "or has been notified of a conflict of interest" 
before "shall immediately".

31. Page 7, line 21. Adds "conflicting" before "position".

32. Page 7, lines 25-6. Changes reference from "commission" to the
commi ttee.

33. Page 8, lines 1-2. REPLACES "for private gain or campaign pur­
poses" WITH "except property under lease from the state or funds for 
private gain."

34. Page 8 , lines 3, through Page 9, line 8. This is where the Commis­
sion is dropped and the Committee is inserted.

35. Page 9, lines 0-21. Changes reference from commission to commit­
tee.

36. Page 9, line 22, through Page 13, lines 3. Sets out the proceed­
ings before the committee. While some of the procedures are similar, 
they are not the same.

37. Page 13, lines 3-8, ADDS new section "Cooperation by State 
Agencies."

38. Page 13, Lines 9, Definitions - defines "committee".

39. Page 13, lines 12-15. Adds Section 2 "Nothing in this Act applies 
to conduct which occurred before the effective date of the Act and the 
committee established by this Act has no jurisdiction over any alleged 
violation which occurred before the effective date of this Act."



Lawmakers judge selves under ethics bill
JUNEAU (AP) — A m easure to establish 

stan d ard s of conduct among Alaska 
legislators and their employees and to 
c rea te  a joint-legislative com m ittee to 
ensure the standards w ere followed cleared 
the Senate Thursday.

The bill, held for a reconsideration vote, 
w as approved 13-6 following the defeat of 
several am endm ents including one that to 
give the public four seats  on the panel that 
would s it in judgm ent of lawm akers.

As the bill stands now, law m akers would 
ac t a s  their own judges, a provision that one 
legislator said injures the m easure’s m ain 
aim  — to instill public confidence in the 
Legislature.

Chopped from the final version was a 
p rov ision  th a t would h av e  banned  
law m akers from holding cam paign fund­
ra ise rs  in the capital during the session 
unless they lived here. The vote on the 
d e le tio n , p ro p o sed  by Sen. B c tty e  
F ahrenkam p, D Fairbunks, cam e despite 
argum ents tha t it was a conflict of in terest 
for law m akers to solicit donations from 
lobbyists while considering legislation being 
sought by lobbyists.

The bill (CSSB257), forged by a special 
joint-com m ittee on legislative reform  and 
two Senate panels, follows a warning from 
Attorney G eneral Norm an Gorsueh that his 
office would begin enforcing common law 
controlling conflicts of in terest and related
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concerns if the Legislature failed to pass its 
own standards of conduct.

Common law is defined as  law based not 
on sta tu te  but on a body of legal opinion 
derived from court cases involving conduct 
of public officials both within and outside 
Alaska.

Approval cam e afte r one opponent called 
the m easure an “abom ination" and backers 
said  it represented the S enate’s best effort 
to grapple with the m urky a re a  of “eth ics.”

The bill se ts guidelines controlling con­
flicts of interest, business contracts with the 
sta te , applying for som e s ta te  loans, hiring 
relatives, accepting gifts and raising 
cam paign funds during the legislative ses­
sion, among other things..

The m easure would not supplant a sta te  
s ta tu te  banning conflicts of in terest, which 
an? defined in the law as  use of public office 
for personal gain.

Sen. F ritz  Pettyjohn, R-Anchorage, and 
others, however, said common law was 
"judges law ” and not the proper way to 
control legislative behavior. "Personally , I 
w ant a  s ta tu te  that tells m e what I can and 
canno, do."

Sen. Joe Josephson, D-Anchorage, who 
played a m ajo r role in ham m ering out the 
legislation, said  “This is not a perfect bill by 
any m eans. And if our constituents feel it 
needs strengthening, they can tell us so and 
we can take action ."
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Josephson said he was disappointed in his 
failed effort to am end the m easu re  to perm it 
public representation on the panel that 
would judge those who violated the s tan ­
dards of conduct. He said  the failure could 
weaken public confidence in the law.

Sen. Bob Ziegler, D-Ketchikan, subm itted 
an am endm ent, partly  in jest, that would 
have replaced the m easure with the 
following:

"To be an  ethical and m oral legislator you 
m ust (1) turn  aside without ostentation to 
aid the weak; (2) trea su re  ideals m ore than 
raw  am bition; (3) hold honesty of con­
science above honesty of p u ise ; (4) track  no 
m an to his undeserved hurt; and  (5) pursue 
no woman to her te a rs ."

Ziegler withdrew  the am endm ent but said 
he viewed the m easure with trepidation be­
cause "Y ou’ve got problem s when you 
endeavor to legislate ethics and m orality .’”

Among other things, the bill would:
—Ban conflicts of in terest, defined as 

taking or withholding official action that 
"could substantially  benefit or harm  a 
financial m a tte r in which a person has a 
direct or indirect p rivate  in terest.

—Ban virtually any in terest in a s ta te  
contract unless it was for $1,000 or less or 
complied with sta tu tory  com petitive bid­
ding regulations.

—P erm it legislators to receive sta te  
loans, such as for home m ortgages, that a re
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generally available to the public. However, 
a legislator or em ployee who applied for a 
sta te  loan not generally  available to the 
public, such as  a fishing or business 
business loan, m ust send a copy of the ap ­
plication to the Alaska Public Offices 
Commission to be incorporated in the 
legislator's financial disclosure sta tem ent.

—Ban solicitation or acceptance of gifts in 
any form or am ount that is intended as a 
rew ard  for official action. “ However, gifts 
of travel and hospitality received by a legis­
lator to obtain inform ation about m atte rs  of 
legislative < oncern” would be expressly 
exem pted.

—Ban relatives of law m akers from 
em ployment in the house of which a 
legislator is a m em ber or in a legislative 
agency. Relatives could be employed by the 
other house during the session, however.

Voting for the m easure w ere: Sens. Dick 
Eliason, R-Sitka; F ahrenkam p; Ja n  Faiks, 
R-Anchorage; Paul F ischer, R-Soldotna; 
Vic F ischer, D-Anchorage; Josephson; Tim 
Kelly, RAnchorage; Ja y  K erttula, D- 
P alm er; Bob M ulcahy, R-Kodiak; P e t­
tyjohn; Bill Ray, D Juneau; P a t Rodey, D- 
Anchorage; and Arliss Sturgulewski, R- 
Anchorage.

Voting against were Sens. Don Bennett, R- 
Fairbanks; Don Gilman, R-Kenai; Halford; 
Moss; John Sockett. R-Ruby, and ZiegLi.
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F Senate OKs ethics bill to let lawmakers judge themselves
1 W e  u p

By HAL SPENCER
The Associated P ress  I

J U N E A U  — A  m e a s u r e  to  
e s t a b l i s h  s t a n d a r d s  o f  c o n d u c t  
f o r  A l a s k a  l e g i s l a t o r s  a n d  
t h e i r  e m p l o y e e s  a n d  to  c r e a t e  
a  j o i n t  l e g i s l a t i v e  c o m m i t t e e  
to  e n s u r e  t h e  s t a n d a r d s  a r e  
f o l lo w e d  c l e a r e d  t h e  S e n a t e  
o n  T h u r s d a y .

T h e  b i l l ,  h e l d  f o r  a  r e c o n s i ­
d e r a t i o n  v o t e ,  w a s  a p p r o v e d  
13-G f o l l o w i n g  t h e  d e f e a t  o f  
s e v e r a l  a m e n d m e n t s ,  i n c l u d ­
in g  o n e  to  g iv e  t h e  p u b l i c  f o u r  
s e a t s  o n  t h e  p a n e l  t h a t  w o u l d  
s i t  in  j u d g m e n t  o f  l a w m a k e r s .

A s t h e  b i l l  s t a n d s  n o w ,  
l a w m a k e r s  w o u l d  a c t  a s  t h e i r  
o w n  j c d g e s ,  a p r o v i s i o n  t h a t  
o n e  l e g i s l a t o r  s a i d  w o r k s  
a g a i n s t  t h e  m a i n  airr.  o f  t h e  
m e a s u r e  — to  i n s t i l l  p u b l i c  
c o n f id e n c e  in  t h e  l e g i s l a t u r e .

C h o p p e d  f r o m  t h e  f i n a l  
v e r s i o n  w a s  a  p r o v i s i o n  t h a t  
w o u ld  h a v e  b a n n e d  l a w m a k ­
e r s  f r o m  h o l d i n g  c a m p a i g n  
f u n d - r a i s e r s  in  t h e  c a p i t a l  
d u r i n g  t h e  s e s s io n  u n le s s  t h e y  
l iv e d  h e re .  T h e  v o t e  o n  t h e  
d e l e t i o n ,  p r o p o s e d  b y  S e n .  
B o t ty e  F a h r e n k a m p ,  D -F a i r -  
b a n k s ,  c a m e  d e s p i t e  a r g u ­
m e n t s  t h a t  it w a s  a  c o n f l i c t  o f  
i n t e r e s t  fo r  l a w m a k e r s  to  s o ­
l ic i t  d o n a t i o n s  f r o m  l o b b y i s t s  
w h i l e  c o n s i d e r i n g  l e g i s l a t i o n  
b e in g  s o u g h t  b y  l o b b y i s t s .

Sen. Bob Z iegler
T h e  b i l l ,  f o rg e d  b y  a  s p e ­

c ia l  j o i n t  c o m m i t t e e  o n  l e g i s ­
l a t i v e  r e f o r m  a n d  tw o  S e n a t e  
p a n e l s ,  f o l l o w s  a  w a r n i n g  
f ro m  A t t o r n e y  G e n e r a l  N o r ­
m a n  G o r s u c h  t h a t  h i s  o f f ic e  
w o u ld  b e g in  e n f o r c in g  c o m ­
m o n  l a w  c o n t r o l l i n g  c o n f l i c t s  
o f  i n t e r e s t  and-  r e l a t e d  c o n ­
c e rn s  if  t h e  l e g i s l a t u r e  f a i l e d  
to  p a s s  i t s  o w n  s t a n d a r d s  o f  
c o n d u c t .

C o m m o n  la w  is d e f in e d  a s  
la w  b a s e d  n o t  o n  s t a t u t e  b u t  
on  a b o d y  o f  le g a l  o p in io n  
d e r iv e d  f r o m  c o u r t  c a s e s  i n ­

v o lv i n g  c o n d u c t  o f  p u b l i c  o f  f i­
c i a l s  b o t h  w i t h i n  a n d  o u t s i d e  
A l a s k a .

A p p r o v a l  c a m e  a f t e r  o n e  
o p p o n e n t  c a l le d  t h e  m e a s u r e  
a n  “ a b o m i n a t i o n ” a n d  b a c k ­
e r s  s a id  i t  r e p r e s e n t e d  t h e  
b e s t  e f f o r t  o f  t h e  S e n a t e  in  
t h e  m u r k y  a r e a  o f  e th ic s .

T h e  b i l l  s e t s  g u id e l i n e s  c o n ­
t r o l l i n g  c o n f l i c t s  o f  i n t e r e s t ,  
b u s in e s s  c o n t r a c t s  w i t h  t h e  
s t a t e ,  a p p l y i n g  f o r  s o m e  s t a t e  
lo a n s ,  h i r i n g  r e l a t i v e s ,  a c c e p t ­
in g  g i f t s  a n d  r a i s i n g  c a m ­
p a i g n  f u n d s  d u r i n g  t h e  l e g i s ­
l a t i v e  s e s s io n ,  a m o n g  o t h e r  
t h in g s .

T h e  m e a s u r e  w o u l d  n o t  
s u p p l a n t  a  s t a t e  s t a t u t e  b a n ­
n i n g  c o n f l i c t s  o f  i n t e r e s t ,  
w h ic h  a r e  d e f in e d  in  t h e  l a w  
a s  u se  o f  p u b l i c  o f f ic e  fo r  
p e r s o n a l  g a in .

T h e  k e y  d i s t i n c t i o n  b e ­
tw e e n  t h e  p r o p o s a l  a n d  t h e  
c r i m i n a l  s t a t u t e  is  t h a t  t h e  
p r o p o s a l  d e a ls  w i t h  a p p e a r ­
a n c e s  o f  m is c o n d u c t  w h i l e  t h e  
la w ,  w h ic h  c a r r i e s  a  m a x i ­
m u m  m i s d e m e a n o r  p e n a l t y  o f  
a  y e a r  in  j a i l  a n d  a $5,000 
f in e ,  d e a l s  w i t h  a c t u a l  m i s ­
c o n d u c t .

T h e  m e a s u r e  w o u l d  p r o v i d e  
a  c o m m i t t e e  c o m p o s e d  o f  le g ­
i s l a t o r s  t h e  p o w e r  to  a d v i s e  
t h e i r  c o l l e a g u e s  t h e y  .w e r e  v i ­
o l a t i n g  t h e  s t a n d a r d s  o f  c o n ­

d u c t .  I f  t h e  a d v i c e  w e r e  ig ­
n o r e d ,  t h e  H o u s e  o r  S e n a t e  
c o u ld  t a k e  a c t io n  a g a i n s t  t h e  
m e m b e r  in  q u e s t io n .

B o t h  b o d ie s  c o u ld  u s e  t h e i r  
e x i s t i n g  p o w e r s  t o  p u n i s h  t h e  
m e m b e r  b y  s t r i p p i n g  t h e  
m e m b e r  o f  c o m m i t t e e  a s s i g n ­
m e n t s ,  w i t h d r a w i n g  p r i v i ­
leges ,  o r  e v e n  e x p u l s io n .

“ I o p p o s e  t h i s  b i l l  f o r  t h e  
s i m p l e  r e a s o n  t h a t  i t  d o es  
n o t h i n g  in  a n d  o f  i t s e l f ,  b u t  
d o e s  r e p e a l  c o m m o n  l a w , ”  
w h i c h  d o e s  m a i n t a i n  l e g i s l a ­
t i v e  s t a n d a r d s  o f  c o n d u c t ,  
s a i d  S en .  R ic k  H a l f o r d ,  R- 
C h u g i a k .

S e n .  J o e  J o s e p h s o n ,  D -A n ­
c h o r a g e ,  w h o  p l a y e d  a  m a j o r  
ro le  in  d r a f t i n g  t h e  l e g i s l a ­
t io n ,  s a id ,  “ T h i s  is n o t  a  
p e r f e c t  b i l l  b y  a n y  m e a n s .  
A n d  i f  o u r  c o n s t i t u e n t s  fee l  it 
n e e d s  s t r e n g t h e n i n g ,  t h e y  ca n  
t e l l  u s  so  a n d  w e  c a n  t a k e  
a c t i o n . ”

J o s e p h s o n  s a id  h e  w a s  d i s ­
a p p o i n t e d  in  h is  f a i l e d  e f f o r t  
to  a m e n d  t h e  m e a s u r e  t o  p e r ­
m i t  p u b l i c  r e p r e s e n t a t i o n  on  
t h e  p a n e l  t h a t  w o u l d  j u d g e  
t h o s e  w h o  v i o l a t e d  t h e  s t a n ­
d a r d s  o f  c o n d u c t .  H e  s a i d  t h e  
f a i l u r e  c o u ld  w e a k e n  p u b l i c  
c o n f id e n c e  in  t h e  la w .

S e n .  B o b  Z ie g le r ,  D -K e tc h i -  
k a n ,  s u b m i t t e d  a n  a m e n d ­
m e n t ,  p a r t l y  in  j e s t ,  t h a t

Sen. Joe Josephsoi^

w o u ld  h a v e  r e p l a c e d  t h e  m e a ­
s u r e  w i t h  t h e  f o l lo w in g :

" T o  b e  a n  e t h i c a l  a n d  m o r ­
a l  l e g i s l a t o r  y o u  m u s t  (1) t u r n  
a s i d e  w i t h o u t  o s t e n t a t i o n  to  
a id  t h e  w e a k ;  (2) t r e a s u r e  
i d e a l s  m o r e  t h a n  r a w  a m b i ­
t io n ;  (3) h o ld  h o n e s t y  o f  c o n ­
s c i e n c e  a b o v e  h o n e s t y  o f  
p u r s e ;  (4) t r a c k  n o  m a n  to  h is  
u n d e s e r v e d  h u r t ;  a n d  (5) p u r ­
s u e  n o  w o m a n  to  h e r  t e a r s . ”  

Z i e g l e r  w i t h d r e w  t h e  
a m e n d m e n t  bu t.  s a i d  h e  
v i e w e d  t h e  m e a s u r e  w i t h

t r e p i d a t i o n  b e c a u s e  “ y o u ’v e  
g o t  p r o b l e m s  w h e n  y o u  e n ­
d e a v o r  to  l e g i s l a t e  e t h i c s  a n d  
m o r a l i t y . ’”

A m o n g  o t h e r  t h i n g s ,  t h e  
b i l l  w o u ld :

• B a n  c o n f l ic ts  o f  i n t e r e s t ,  
d e f in e d  a s  t a k i n g  z w i t h ­
h o ld in g  o f f ic ia l  a c t i o n  t h a t  
“ c o u ld  s u b s t a n t i a l l y  b e n e f i t  
o r  h a r m  a f i n a n c ia l  m a t t e r  in  
w h ic h  a  p e r s o n  h a s  a  d i r e c t  o r  
i n d i r e c t  p r i v a t e  i n t e r e s t . ”

•  B a n  v i r t u a l l y  a n y  i n t e r ­
e s t  in  a s t a t e  c o n t r a c t  u n le s s  
i t  w a s  fo r  $1,000 o r  le s s  o r  
c o m p l ie d  w i t h  s t a t u t o r y  c o m ­
p e t i t i v e  b id d i n g  r e g u l a t i o n s .

• P e r m i t  l e g i s l a t o r s  t o  r e ­
c e iv e  s t a t e  lo a n s ,  s u c h  a s  f o r  
h o m e  m o r tg a g e s ,  t h a t  a r e  g e n ­
e r a l l y  a v a i l a b l e  to  t h e  p u b l ic .  
H o w e v e r ,  a l e g i s l a t o r  o r  e m ­
p lo y e e  w h o  a p p l i e d  f o r  a s t a t e  
lo a n  n o t  g e n e r a l ly  a v a i l a b l e  
to  t h e  p u h ' i c ,  su c h  a s  a  f i s h ­
ing  o r  b u s in e s s  lo a n ,  m u s t  
s e n d  a  c o p y  o f  t h e  a p p l i c a t i o n  
to  t h e  A l a s k a  P u b l i c  O f f ic e s  
C o m m i s s i o n .

• B a n  s o l i c i t a t io n  o r  a c c e p t ­
an c e  o f  g i f t s  in a n y  fo rm  o r  
a m o u n t  t h a t  is i n t e n d e d  a s  n ' ; 
r e w a r d  f o r  o f f i c i a l  a c t i o n . ' ; : 1

• B a n  r e l a t i v e s  o f  l a w n i a k -  1 
c r s  f ro m  e m p l o y m e n t  in tj^b" 
h o u s e  o f  w h ic h  a l e g i s l a t i v e s
a  m e m b e r  o r  in a l e g i s l a t i v e  
a g e n c y .
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Standards-of-conduct bill clears Senate
by Hal S pencer
Associated Press

J u n e a u  —  A m e a s u r e  to e s ta b ­
lish s t a n d a r d s  of co nduc t  a m o n g  
Alaska le g is la to rs  a n d  th e i r  e m ­
ployees a n d  to  c r e a t e  a  joint- 
legisla tive c o m m i t t e e  to  e n s u re  
the s t a n d a r d s  w e r e  followed 
c lea red  th e  S en a te  T h u rsd ay .

The bill, held  for  a  r e c o n s id e r ­
ation vo te ,  w a s  a p p ro v e d  13-6 fol­
lowing th e  d e fe a t  of s e v e ra l  
a m e n d m e n ts  including one  th a t  
would h a v e  g iven the  public four 
se a ts  on th e  panel th a t  would sit 
in ju d g m e n t  of l a w m a k e rs .  If the  
bill p a s se s  the  rec o n s id e ra t io n  
vote, it will go  to th e  House.

As the  bill s ta n d s  now, law ­
m a k e rs  w ou ld  a c t  a s  th e i r  own 
judges, a  p rov is ion  th a t  one legis­
la to r  sa id  in ju re s  th e  m e a s u r e ’s 
m ain  a im  —  to instill public con ­
fidence in th e  leg is la tu re .

Chopped from  th e  final v e r ­
sion w as  a  p rovis ion th a t  would 
have  b a n n e d  l a w m a k e r s  f rom  
holding c a m p a ig n  fu n d -ra isers  in 
the cap ita l  d u r in g  th e  session  un­
less they l ived  her .  T h e  vo te  on 
the de le tion ,  p roposed  by Sen. 
Bettye F a h r e n k a m p ,  D -Fair-  
banks, c a m e  desp i te  a r g u m e n ts  
tha t  it w a s  a  conflict of in te re s t  
for l a w m a k e r s  to  solicit d o n a ­

tions  from  lobbyis ts  w hile  cons id ­
e r in g  legisla tion  being so u g h t  by 
lobbyists.

T h e  bill, fo rged  by a  sp e c ia l  
jo in t -c o m m it te e  on leg is la t ive  re ­
fo rm  and  two Senate  p an e ls ,  fol­
lows a  w arn in g  from  A tto rn ey  
G e n e ra l  N o rm a n  G o rsu ch  th a t  
his office would begin e n fo rc in g  
c o m m o n  law  contro lling  con­
flic ts  of in te re s t  and  r e l a t e d  con ­
c e r n s  if the  leg is la tu re  fa i led  to 
p a s s  its ow n s ta n d a rd s  of con ­
duct .

C o m m o n  law  is de f ined  a s  law 
b a s e d  not on  s ta tu te  b u t  on  a  
body of legal opinion d e r iv e d  
f ro m  cou r t  c a s e s  involving con ­
d u c t  of public offic ia ls  both 
w ith in  an d  ou ts ide  Alaska.

A pprova l c a m e  a f t e r  o n e  op ­
p o nen t  ca lled  the  m e a s u r e  an  
“ a b o m in a t io n ” and  b a c k e r s  sa id  
it r e p r e s e n te d  the  S e n a te ’s  bes t  
e f fo r t  to g ra p p le  with th e  m u rk y  
a r e a  of " e th ic s .”

T h e  bill s e t s  gu ide lines  con ­
tro lling  conflic ts  of in te re s t ,  busi­
n e s s  c o n t r a c t s  with the  s ta te ,  a p ­
p ly ing  for s o m e  s ta te  loans,  h ir ­
ing re la t iv e s ,  ac cep t ing  g if ts  and  
ra is in g  ca m p a ig n  funds du r in g  
the  leg is la t ive  session, a m o n g  
o th e r  things.

T h e  m e a s u r e  would not sup­

p lan t a  s t a t e  s t a tu t e  bann ing  con­
flicts of in te re s t ,  w hich  a r e  d e ­
fined in the law  a s  u se  of public 
o ffice fo r  p e rso n a l  gain .

T h e  key d is t inc t ion  be tw e en  
the  p roposa l  an d  th e  cr im inal  
s t a tu t e  is the  p roposa l  dea ls  with 
a p p e a r a n c e s  of  m isconduc t while 
the law , w hich  c a r r i e s  a  m a x i­
m u m  m is d e m e a n o r  p ena l ty  of a 
y e a r  in jail a n d  a  $5,000 fine, 
d ea ls  w ith  a c tu a l  m isconduc t.

T h e  m e a s u r e  would prov ide  a 
c o m m i t t e e  c o m p o se d  of legisla­
to rs  th e  p o w e r  to a d v ise  the ir  
co l lea g u es  th e y  w e r e  violating 
the  s t a n d a r d s  of conduct.  If the 
a d v ic e  w e re  ignored , the  House 
o r  S en a te  could  ta k e  ac tion  
a g a in s t  the  m e m b e r  in question .

Both bodies could  use  th e i r  ex ­
isting p o w ers  to  punish  the  m e m ­
b e r  by s tr ipp ing  the  m e m b e r  of 
c o m m it t e e  a s s ig n m e n ts ,  w ith­
d ra w in g  priv ileges,  o r  even  ex­
pulsion.

" I  oppose th is  bill for  the  s im ­
ple re a so n  th a t  it d o es  no th ing  in 
an d  of itself , but d o es  repea l  
c o m m o n  law ,”  which does  m a in ­
ta in  leg is la t ive  s t a n d a r d s  of con­
duct ,  sa id  Sen. R ick Halford, 
R-Chugiak.

"T h is  bill is a n  ab o m in a t io n ,” 
sa id  Sen. P a p p y  Moss, D-Delta

Ju n c t io n .  He favo red  rely ing on 
c o m m o n  law to keep la w m a k e rs  
honest.

Sen. F r i tz  P e t ty jo h n  an d  o th ­
ers ,  ho w ev e r ,  sa id  c o m m o n  iaw 
w as  “ ju d g e s  la w ” an d  not the  
p r o p e r  w ay  to contro l legisla tive 
behav io r .  ‘P ersonally ,  I w an t  a 
s t a tu te  th a t  te lls  m e  w h a t  I can  
and  c a n n o t  do .”

Sen. J o e  Josephson ,  D-An­
c h o ra g e ,  who p layed  a  m a jo r  
role in h a m m e r in g  out the  legis­
lation, sa id  "T h is  j s  not a  p e r fec t  
bill by  a n y  m e an s .  And if o u r  con­
s t i tu e n ts  feel it needs  s t r e n g th e n ­
ing, th e y  c a n  tell us so  an d  w e 
can  t a k e  ac t io n .”

Jo se p h so n  sa id  he w a s  d isap ­
poin ted  in his  failed effort  to 
a m e n d  the  m e a s u r e  to  p e rm i t  
public r e p re se n ta t io n  on the 
panel th a t  would judge  those  who 
v io la ted  the  s ta n d a r d s  of con­
duct.  H e  sa id  the  fa ilu re  could 
w ea k en  public conf idence  in the  
law.

Sen. Bob Ziegler,  D-Ketchi- 
kan, s u b m i t te d  a n  a m e n d m e n t ,  
par t ly  in jest,  th a t  would h av e  r e ­
p laced  th e  m e a s u r e  w ith  the  fol­
lowing:

" T o  be  an  e th ica l  a n d  m oral  
leg is la to r  you m u s t  (1) tu rn  as ide  
without os ten ta t ion  to a id  the 
w eak ; (2) t r e a s u r e  ideals  m o re

regula tions.
•  P e r m i t  leg is la tors  to  r e c e iv e  

s t a te  loans, such  a s  fo r  h o m e  
m o r tg a g e s ,  th a t  a r e  g e n e ra l ly  
av a i la b le  to the  public. H ow ever ,  
a  leg is la to r  o r  em p lo y ee  w ho a p ­
plied fo r  a  s t a te  loan n o t  g e n e r ­
a l ly  av a i la b le  to the  public ,  su c h  
a s  a  fishing o r  business  b us iness  
loan, m u s t  send  a  copy of  the  a p ­
p lication  to  th e  A laska P ub lic  Of­
f ices  Com m iss ion  to b e  inco r­
p o ra te d  in the  leg is la to r ’s  f inan­
c ia l d isc lo su re  s ta te m e n t .

•  Ban solicitation o r  a c c e p t ­
a n c e  of g if ts  in an y  fo rm  o r  
a m o u n t  th a t  is in tended  a s  a  re ­
w a r d  fo r  official ac tion .  “ H ow ­
e v e r ,  g if ts  of trave l  an d  hosp i ta l­
ity  rec e iv e d  by a  le g is la to r  to ob­
ta in  in fo rm ation  abou t m a t t e r s  
of  leg is la t ive  c o n c e rn ” w ould  be  
ex p re ss ly  exem pted .

•  Ban re la t iv e s  of la w m a k e r s

f ro m  em p lo y m e n t  in the  house  of 
w h ich  a  leg is la to r  is a m e m b e r  
o r  in a  leg is la t ive  ag e n cy .  R e la­
t iv e s  could b e  em p lo y ed  by  the 
o th e r  house du r ing  the  session, 
how ever.

Voting fo r  the  m e a s u r e  w ere :  
Sens. Dick E liason , R-Sitka; 
F a h r e n k a m p ;  J a n  F aiks ,  R-An­
c h o ra g e ;  P au l  F is c h e r ,  R-Sol- 
d o tn a ;  Vic F isc h e r ,  D-Anchor­
a g e ;  Jo se p h so n ;  T im  Kelly, 
R -A nchorage ; J a y  K erttu la ,  
D -P a lm e r ;  Bob M ulcahy , R-Ko- 
d ia k ;  P e t ty jo h n ;  Bill Ray, 
D -Juneau ;  P a t  Rodey, D-Anchor­
a g e ;  and  Arliss S turgulewski,  
R -A nchorage .

Voting ag a in s t  w e r e  Sens. Don 
B enne t t ,  R -F a irb a n k s ;  Don Gil­
m a n ,  R -K enai;  H alfo rd ;  Moss; 
Jo h n  S acke t i ,  R -Ruby, and  
Z ieg ler .  Sen. F r a n k  F erguson , 
D-Kotzebue, w a s  a b s e n t .
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Sec. 24 . 60.010 LEGISLATIVE FINDINGS AND PURPOSE

This section states, in essence, that the basic purpose of this Act is 

to give legislators and staff the benefit of specific standards to guide 

their conduct while, at the same tine, recognizing that under the Alaska 

Constitution each house of the legislature has primary responsibility 

for judging the qualifications of— and by implication judging the 
conduct of— its own members.

Another key purpose of the Act is to establish a Select Committee or. 

Legislative Ethics (hereinafter the "Ethics Committee") which can 

initiate, accept, investigate and act upon complaints and render advis­
ory opinions.

Sec. 24.60.020 APPLICABILITY

Pursuant to this section, the Act applies to the following persons:

All legislators once they have been sworn in;

Former legislators, but only in the limited circumstances 
set forth in the Act;

Legislative employees at or above Step 2, Range IB (i.e., 
administrative assistants are covered, but not professional 
secretaries);

Former legislative employees, but only in the limited 

circumstances set forth in the Act.

The Act also expressly repeals— or supersede!,--common law rules regard­

ing legislative conflicts of interest, but it does not supersede applic­
able criminal laws.

Sec. 24.60.010 CONFLICTS OF INTEREST

Under this section two tilings are generally prohibited:

The use of public office for private advancement or gain; and

Conflicts of interest.

A conflict of interest is deemed to exist under the lollowing two broad 
situations:

'•hen a person takes or wi.tho.lds official action or exerts 

Influence that could .substantially henefit or harm a finan­

cial matter in which the person has a direct or indirect 
private interest; and

If benefits accrue to n person beyond that which may ac­
crue uniformly to members ot the profession, occupation



or group to which the person belongs, or to the public at 
large.

In addition, a conflict of interest is deemed to exist if a legislator 
who does not represent the City and Borough of Juneau accepts money from 

a fundraiser held therein during session. However, this does not applv 

if the legislator is running for anything other than a state legislative 

office. Thus, for example, a legislator running for statewide or 
congressional office can hold a fundraiser in Juneau during session 
without violating the Act.

Furthermore, the Act also provides that it is a conflict of interest to 
knowingly disclose, or willfully use for personal gain or the gain of 

another, confidential information acquired in the course of official 
duties (see Sec. 24.60.C60, below).

Conflicts of interest are expressly deemed not to exist ur.cer the 
following specific circumstances:

If there is no substantial impropriety or appearance of im­

propriety because the person's interest in a matter is rel­
atively insignificant or the person's authority in regard to 
the matter is relatively remote; or

If a person merely accepts:

Hospitality at another's residence within the cate, 
including meals, lodging or transportation;

Public discounts;

Meals or social, events worth $100 or less each;

Cultural food and foodstuffs;

Gifts from the person's own family.

It is also provided that the Ethics Committee, or a subcommittee there­
of, can establish policies limiting the extent to which persons can 
accept the benefits previously listed. However, legislative approval is 
110  C. *.• ,n ary to establish these additional limitations.

Sec. 24.60.040 CONTRACTS

This section prohibits virtually any interest in a state contract 
unless:

The contract is for $1000 or less; or

It complies witli statutory competitive bidding criteria.

The basic philosophy and intent of this section is that a person to whom 
the Act applies should have the same right as anyone else to enter into



a stale contract, as long as the contract, complies with statutory 

competitive bidding criteria. State .leases were intentionally omitted 

because the Judiciary Committee believes that they are inherently 

different trom state contracts and, also, that they are already subject 
to statutory competitive bidding criteria.

Sec. 2-;. ftp. 050 STATE LOANS

The basic philosophy5 intent and provisions of this section provide 

that, as to state loans generally available to the public, persons 
covered by the Act will be treated exactly the same as anyone else.

However, when a person covered by the Act applies for a state loan that 

is not generally available to the public, full disclosure is required in 
that the loaning agency must send a copy of the application to APOC, 
where it will be kept, and where it will be incorporated into the 

financial disclosure statement of an applicant who is otherwise required 
to file one with APOC.

State loan agencies must publish annual Lists of all outstanding loans 

that are not generally available to the public and are made to persons 
covered by the Act. The agencies must also adopt separate procedures 

for granting and reviewing such state loans, and annual reviews by the 

division of legislative audit are required, as well as annual reports to 
the Lthics Committee.

Sec. J-'.. ftO.OnO COhTlDKN’TIAl. Ih'FOPMATiPhN

This section prohibits, by deeming it a conflict of interest, persons 

covered by the Act from knowingly disclosing or wilfully using, for 
personal gain or the gain of another, confidential information acquired 
in the course of official duties.

Sec. 26.60.070 [NTKKKSTS BETKEKN PUBLIC OFFICIALS

Under this section, a person covered by the Act must disclose a close 
economic association involving a substantial financial matter with:

The person's own supervisor;

A legislator;

A public official in another branch who is required to 
file an APOC statement; or

A registered lobbyist not a member of the person's 
immediate family.

Disclosure is to be made as follows:

When tiie legislature is in session, in the journal of
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the appropriate house;

When the legislature is not in session, to the Ethics 

Committee, which, in addition to maintaining a public 
record thereof, must forward the disclosure to the 

appropriate house for inclusion in its journal for the 
first day of session.

Sec. 24.60.080 GIFTS

This section generally prohibits a person covered by the Act from 

soliciting, accepting or receiving a gift in any form, or amount which is 
intended as a rev;ard for an official action.

However, gifts of travel and hospitality received by a legislator to 
obtain information about matters of legislative concern are expressly 

exempted. Also, under Sec. 24.60.030 (sec above), certain other "gifts" 

— such as hospitality at another's residence within the state— are 
exempted.

Sec. 24.60.090 NEPOTISM

This section sets forth the following limitations:

Relatives of a legislator may not be employed in tile house 

of which the legislator is a member or be a legislative 
agency;

Relatives of a legislator may be employed in the house of 

which the legislator is not a member, but only during 
session; and

Relatives of an employee of the legislature may not he 

employed in a position over which the employee has super­
visory authority.

However, individuals who are not on the state payroll are exempt from 
these limitations.

Furthermore, the definition a relative includes close family members 

— such as spouses, children, parents and siblings— as well as "a member 
of the same household".

I
Sec. 25.60.100 REFERSENT ATI ON

This section provides that a person covered by the Act is not prohibited 
from paid representation of another before a state agency, board or 

commission. However, disclosure ot such representation must be made in 
essentially the same manner as disclosure of interests between or with 
public: officials (see Sec. 24.60.070, above).



Under this section if a legislator knows or has been notifies that he cr 
she has a conflict of interest, the legislator must immediately resign 

the conflicting position; or get rid c l  the interest that caused the 

conflict; or disclose the conflict. Disclosure is to be made in essent­

ially the same manner as disclosure of interests Detween or with public 
officials (see Sec. 24.60.070, above).

Sec. 24.60.120 STATE PROPERTY AND FT KPS

Pursuant to this section, the use of state property or funds for private 

gain is prohibited. However, there is an exception for state leases.

fee. 24.63.130 SELECT COMMITTEE ON LEGISLATIVE ETHICS
v

In essence, this section establishes the Ethics Committee, consisting of 
c three-member subcommittee from each house. Members are to be appoint­

ed by the presiding officer with the concurrence of three-fourths of the 
full membership of each house, and no more that two members of each 
subcommittee can belong to the same political pnrtv.

Sec. 24.60.140 AUTliOl! 1 TV OE THE COMMITTEE

This section provides that the Ethics Committee as a wide has ..utmrity 
ever:

Proceedings involving the conduct of employees of legisl­
ative agencies;

Matters requiring action by both houses of the legislature; and

The issuance of advisory opinions.

Each subcommittee has authority over proceedings involving the conduct 
ci. members or employees of its respective house.

fee. 24.60. 11-0 ADVISORY OPINION'S

Pursuant to this section, a person covered by the Act can request an 
advisory opinion from the Ethics Committee as to whether or not the 

facts and circumstances of a particular case constitute a violation of 
ethical standards.

ihe athies Committee has thirty days to issue the advisory opinion. If 

it fails to do so within that period, the facts and circuiustances of 

that paititular case are automatically deemed not to constitute an 

ethical violation, unless there wore material omissions or misstate::ents 
in the request for the advisory opinion.

Sec. 24.60.110 ACTION ON A CONTI.ICT OF INTKKEST



Mien Che Ethics Committee does issue and advisory opinion, that opinion 
is binding in any subsequent proceeding involving the same facts and 

circumstances, unless there were material omissions or misstatener.es in 
the request for the advisory opinion.

Advisory opinions arc confidential unless the persons requesting them 
ask, in writing, that they be made public.

Sec. 24.60.160 PROCEEDINGS BEFORE THE COMMITTEE

This section generally empowers the Ethics Committee to initiate, 
receive, investigate and consider complaints against persons covered by 

the Act, but a complaint must be tiled within four years of an alleged 
violation, unless the accused person has intentionally prevented the 
discovery of the violation.

A complaint must he filed in writing and under oath, and this can be 
done by a private person or by three or more members of the Ethics 
Committee.

No complaint can he filed or acted on in any way within sircy days prior 

to a state primary or general election, unless the complaint has b e e n  
initiated by five or more members of the Ethics Committee.

Before acting on a complaint, a majority ui the members of the Ethics 
Committee must pass a resolution defining the nature and scene of t h e  
inquiry, and all investigations must he conducted on a coi'.t idential 
basis.

Once the Ethics Committee proceeds to act cn a complaint, written notice 

must be served on the accused person, who must he given an opportunity 
to explain the alleged misconduct, whereupon the Ethics Committee can 

summarily dismiss the complaint if it determines that even if the 

alleged facts and circumstances are true, they are not sufficient to 
constitute a violation of the Act.

After investigating the charges alleged in a complaint, the Ethics 

Committee must issue an advisory opinion which can merely recommend that 
a probable violation of the Act be corrected. The accused person can 
then simply comply with the recommendation and thus end the matter. 

However, the accused person can also request a hearing before the Ethics 

Committee, following which the advisory opinion can either be affirmed 
or amended.

If an accused person does not comply with an advisory opinion, or if the 

Ethics Committee determines chat a violation has occurred that cannot be 
corrected as previously described, formal written charges must he 

personally served on the accused person, who then has twenty days to 

submit a written response, whereupon a time and place must he set for a 

formal hearing before the Ethics Committee, with notice thereof to the 
accused person as well as to the complainant, if any.



Unless the accused person otherwise requests, hearings before the Ethics 

Committee are closed to the public and are to be conducted pursuant to 
the following procedural and substantive rights to:

Be represented by counsel;

Be heard (i.e., to testify and present evidence and 
witnesses);

Subpeona witnesses;

Require the production of books and papers;

Have witnesses testify under oath;

Cross-examine witnesses;

Have the Ethics Committee base its findings on compet­
ent and substantial evidence, even though it is nor 
hound by formal rules of evidence;

Have testimony recorded and evidence preserved anti not 
he released to anyone else; and

Receive a free transcript of the testimony.

After a formal hearing, the Ethics Committee rust submit .1 written 
decision signed by a majority ol its members, along with a written 

order, wiiich becomes a public recorn* determining only whether or not 
tiiere was a violation oi the Act. If the decision establishes that a 
loci s la tor has violated the Act or liar; failed t.w cooperate with the 

Ethics Committee, specific details as to what constitutes the violation 
or 1 allure to cooperate must ho provided, and the decision can also 

contain recommendations as to appropriate penalties to he imposed. The 

decision will then he referred to the presiding officers of the legisla­
ture— and thin \ days later the decision is to he inane public— for dis­
position as the legislature deems appropriate.

It the proceedings involved a former legislator or a past or present 
legislative employee, and il the decision contains a determination that 
a violation of the Act occurred, the Ethics Committee must issue a 
public statement of its decision thirty days after it is made, whereupon 
the legislature must act 0 1 1 it as it deems appropriate.

furthermore, this section provides th,,t it a member or employee of the 

Ethics Committee divulges unauthorised information about a proceeding, 
that person is guilty of a class A misdemeanor.



Sec. 2A.60.170 COOPERATION BY STATE AGENCIES

This section provides that state executive agencies must fully c mei 
w.c.i the Ethics Committee or a subcommittee thereof, ir.ciudirr the 

disclosure of financial and other records, to the extent allowed’bv 
state and federal law.

See. 2d.60.180 DEFINITIONS

This section defines the terms "committee" and 'Verson employed bv a
. J  4.1  1 . J 1 . I I  * * •'memoer or the legislature."
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ATTACHMENT
Fiscal Note for Senate Bill No. 257:

III ANALYSIS:

There are no guidelines in the bill for amount or level of staff 
or for amounts of travel and per diem. It is necessary, 
therefore, to establish a set of assumptions on which to build a 
fiscal note.
using input frcrn various legislators who worked on the bill, I 
have made the following assumptions:

Assumption 1: There will be no permanent staff at this time.
Personal services and professional services will be contracted 
as needed; therefore, no office space or equipment will be 
needed. The carmission will determine how the central files are 
to be kept.

Personal Services Contracts 20.0
Professional Services Contracts 20.0
Clher Contractual Services 10.0

50.0
Assumption 2: To establish a good average for travel costs, I
have hypothetically assumed that the Cannission is to be made- up 
of nvmbers living in Nome, Bethel, Fairbanks, Anchorage, Kodiak, 
Juneau, Ketchikan, and will travel coach fare: 3 roundtrips to 
Juneau; 4 roundtrips to Anchorage; and 5 roundtrips to Fairbanks 
for lmeetings. There will be no more than an average of three
days per month of travel and per diem for meetings. There be no
more than an average of one meeting per month.

Por Diem-------- $10,720
Travel ----------  $25,385

TOTAL Trvl/PD $44,105

Assumption 3: Additional costs, if any, for reports or copies
made by other agencies for' the Commission will be absorbed in 
that agency's operation budget.

Assumption 4: The Legislative Affairs Agency print shop can
print the semi-annual surmaries of decisions and advisory 
opinions.



THE LEGISLATURE OF THE STATE OF ALASKA 
THIRTEENTH LEniSLATURE

FISCAL MOTE

I. REQUEST
Bill/Resolution No.______SB Mo. 257__________________________ ______
Title An net- relating t.o standards of conduct, of Ley,islators and lc^islative
RagMKStgdXby cnnlovees and establishing a hcei r. 1 ncivc* DhXI* Ethics Commiss i on 
Requested by: Senate state Attairt:  Patel April ly, 1^83

II. FISCAL DETAIL
Agency Affected Legislative Affairs Agency________________________
Program Category Affected General Government    _
BRU, Program, Or Subprogram(s) Affected Leftir.lnt tve At fairs Agency 
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

-
FY 83 FY 84 FY 85 FY 86 FY 87

CO00£

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND Sc STRUCTURES
700 GRANTS,CLAIMS,ETC.

-0- •
44.1
50.0
-0-
-n-
-0-
-n-

TOTAL 94.1.

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

94. 1 ,

-0-
-0-

POSITIONS None

FULL TIME
1 ART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

SEE ATTACHMENT

IV. DATE Anri 1 20. 1981

Original: Legislative Finance PHONE A(>SytfiSO
Budget and Management

PREPARED by CW.iM̂ Ly _̂_________
AGENCY T.cfl i r.JUTi: j v/ aT fa L rs Ay.enc v

on. Director, Admin. Sv

cc:
Prime Sponsor (First Legislator Named) 

33-001 (Rev> 12/82)
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DEPARTMENT OF LAW

OFF ICE  OF THE ATTORNEY  GENERAL

:*WS$JUL lg sea
Bill Sheffield, Governor

POUCH  K  - STA TE  CAP ITOL  
JUNEAU , ALASKA  99811 
PHONE: 19071 465-3600

J u l y  13, 1983

H o n o r a b l e  C h a r l i e  B u s s e l l  
R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .  0 .  B o x  4-1325 
A n c h o r a g e ,  AK 99509

Re :  Common L aw  C o n f l i c t s
o f  I n t e r e s t

D e a r  R e p r e s e n t a t i v e  B u s s e l l :

As y o u  k n o w ,  n o n e  o f  t h e  l e g i s l a t i v e  e t h i c s  b i l l s  c o n ­
s i d e r e d  t h i s  s e s s i o n  w a s  p a s s e d .  I t  w a s  my h o p e  t h a t  b i l l s  d e a l ­
i n g  w i t h  c o n f l i c t s  o f  i n t e r e s t  f o r  b o t h  l e g i s l a t o r s  a n d  p u b l i c  
e m p l o y e e s  w o u l d  b e  e n a c t e d  s o  t h a t  d e f i n i t e  a n d  c e r t a i n  s t a t u t o r y  
s t a n d a r d s  w o u l d  s u p e r s e d e  t h e  common l a w  s t a n d a r d s  t h a t  n ow  a p ­
p l y .  As  I  p o i n t e d  o u t  i n  my l e t t e r  o f  J u n e  16, 1983 t o  S e n a t o r  
V i c  F i s c h e r ,  t h e  i m p o s i t i o n  o f  c ommon l a w  c o n f l i c t s  o f  i n t e r e s t  
s t a n d a r d s  o n  c i t i z e n  l e g i s l a t o r s  i n  t h e  s t a t e  o f  A l a s k a  i s  l e s s  
t h a n  d e s i r a b l e .  F i r s t ,  t h e  common l a w  s t a n d a r d s  a r e  n o t  w e l l  
d e f i n e d ,  p r o d u c i n g  u n c e r t a i n t y  i n  d e t e r m i n i n g  w h a t  c o n d u c t  i s  
a c c e p t a b l e .  I n  a d d i t i o n ,  t h e  common l a w  s t a n d a r d s  a r e  s t r i c t ,  
p r o h i b i t i n g  n o t  o n l y  a c t u a l  c o n f l i c t s  o f  i n t e r e s t  b u t  a l s o  
r e q u i r i n g  a v o i d a n c e  o f  e v e n  t h e  a p p e a r a n c e  o f  i m p r o p r i e t y .

T h e  common lav? c o n f l i c t s  o f  i n t e r e s t  s t a n d a r d s  t h a t  a r e  
n ow  i n  e f f e c t  w i l l  b e  e n f o r c e d  b y  t h i s  o f f i c e  p r o s p e c t i v e l y  o n l y ;
i . e . ,  f r o m  t h e  c l o s e  o f  t h e  l e g i s l a t i v e  s e s s i o n .  T h i s  i s  i n  a c ­
c o r d a n c e  w i t h  my m em o r a n d um  o f  D e c e m b e r  28,  1982, i n  w h i c h  I
s t a t e d  t h a t  e n f o r c e m e n t  a c t i o n  o f  t h e  common l a w  r u l e s  r e l a t i n g  
t o  c o n f l i c t s  o f  i n t e r e s t  w o u l d  b e  d e f e r r e d  u n t i l  t h e  e n d  o f  t h e  
s e s s i o n ,  i n  o r d e r  t o  g i  e  t h e  l e g i s l a t u r e  t h e  o p p o r t u n i t y  t o  m o d ­
i f y  t h o s e  r u l e s .  S i n c e  n o  a c t i o n  w a s  t a k e n ,  my d e c i s i o n  t o  d e f e r  
e n f o r c e m e n t  m u s t  b e  r e t r a c t e d .  I  r e c o g n i z e  t h a t  some  o f  y o u  may 
h a v e  e x p l o r e d  o r  e n t e r e d  i n t o  i n v e s t m e n c  o r  b u s i n e s s  
o p p o r t u n i t i e s  d u r i n g  t h e  s e s s i o n  i n  r e l i a n c e  o n  my d e c i s i o n  t o  
d e f e r  e n f o r c e m e n t  a n d  o n  t h e  p r e s u m p t i o n  t h a t  a l e g i s l a t i v e  
e t h i c s  b i l l  s u p e r s e d i n g  t h e  common l a w  w o u l d  b e  e n a c t e d .  I n  
t h o s e  i n s t a n c e s ,  e v e n  i f  t h e  f i n a l  a r r a n g e m e n t s  w e r e  made  a f t e r  
t h e  e n d  o f  t h e  s e s s i o n ,  I  w i l l  n o t  t a k e  e n f o r c e m e n t  a c t i o n  b a s e d  
o n  t h e  common l a w  r u l e s ,  u n l e s s ,  o f  c o u r s e ,  t h e  c o n d u c t  i s  
e g r e g i o u s  ( e . g . ,  w h e r e  t h e  c o n f l i c t  a l s o  v i o l a t e s  e x p r e s s  c i v i l  
o r  c r i m i n a l  s t a t u t e s ) .
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T h e  p u r p o s e  o f  t h i s  l e t t e r  i s  n o t  o n l y  t o  r e m i n d  y o u  
t h a t  t h e  c ommon  l a w  s t a n d a r d s  a r e  i n  e f f e c t  a n d  w i l l  b e  e n f o r c e d  
d u r i n g  t h e  i n t e r i m ,  b u t  a l s o  t o  p r o v i d e  y o u  w i t h  some  b a s i c  
g u i d e l i n e s  r e g a r d i n g  c o n f l i c t s  o f  i n t e r e s t  u n t i l  s t a t u t o r y  s t a n ­
d a r d s  c a n  b e  e s t a b l i s h e d ,  p r e f e r a b l y  d u r i n g  t h e  n e x t  l e g i s l a t i v e  
s e s s i o n .  I n  r e g a r d  t o  s t a t e  c o n t r a c t s  a n d  l o a n s ,  t h e  k e y  t o  
a v o i d i n g  a c o n f l i c t  i s  t h e  a m o u n t  o f  d i s c r e t i o n  i n v o l v e d  i n  a d ­
m i n i s t r a t i o n  o f  t h e  l o a n  o r  c o n t r a c t .  As i n d i c a t e d  i n  t h e  D e c e m ­
b e r  3,  1982 o p i n i o n  o f  t h i s  o f f i c e ,  h om e  l o a n s  a n d  e d u c a t i o n
l o a n s  a r e  s u b j e c t  t o  f i x e d  e l i g i b i l i t y  s t a n d a r d s  a n d  l i t t l e  d i s ­
c r e t i o n  i s  i n v o l v e d  i n  t h e i r  a d m i n i s t r a t i o n .  C o m m e r c i a l  l o a n s ,  
i n  c o n t r a s t ,  i n v o l v e  a m u c h  h i g h e r  d e g r e e  o f  d i s c r e t i o n ,  g i v i n g  
r i s e  t o  a g r e a t e r  p o t e n t i a l  f o r  i n f l u e n c e  o r  a b u s e .  T h u s ,  b e f o r e  
e n t e r i n g  i n t o  a s t a t e  l o a n  o r  c o n t r a c t ,  a l e g i s l a t o r  s h o u l d  e x a m ­
i n e  c a r e f u l l y  t h e  a m o u n t  o f  d i s c r e t i o n  i n v o l v e d ,  a n d  a v o i d  a n y  
s i t u a t i o n  i n  w h i c h  t h e r e  i s  p o t e n t i a l  f o r  i n f l u e n c e  b e c a u s e  o f  
t h e  d e g r e e  o f  d i s c r e t i o n .  I f  t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  f o r  
g r a n t i n g  a l o a n  o r  c o n t r a c t  a r e  w e l l - d e f i n e d  a n d  m i n i m a l  d i s ­
c r e t i o n  i s  e x e r c i s e d  i n  a w a r d i n g  t h e  l o a n  o r  c o n t r a c t  u n d e r  t h e s e  
p r o c e d u r e s ,  t h e  p o t e n t i a l  f o r  u n d u e  i n f l u e n c e  s h o u l d  l i k e w i s e  b e  
m i n i m a l ,  a n d  t h e  l o a n  o r  c o n t r a c t  c a n  b e  a c c e p t e d  w i t h o u t  f e a r  o f  
c r e a t i n g  a c o n f l i c t .

I n  r e g a r d  t o  f i n a n c i a l  i n t e r e s t s  o t h e r  t h a n  s t a t e  l o a n s  
a n d  c o n t r a c t s ,  c e r t a i n  a d d i t i o n a l  f a c t o r s  s h o u l d  b e  c o n s i d e r e d  i n  
a t t e m p t i n g  t o  a v o i d  p o t e n t i a l  c o n f l i c t s .  T h e s e  i n c l u d e :

1.  w h e t h e r  y o u r  i n t e r e s t  i s  o f  a t y p e  p o s s e s s e d  
g e n e r a l l y  b y  t h e  p u b l i c  o r  b y  a  l a r g e  c l a s s  o f  p e r s o n s  t o  
w h i c h  y o u  b e l o n g ;

2.  w h e t h e r  y o u r  a u t h o r i t y  a s  a l e g i s l a t o r  i s  r e l a t i v e ­
l y  f a r  r e m o v e d  f r o m  a n y  o f f i c i a l  a c t i o n  t h a t  c o u l d  a f f e c t  a 
m a t t e r  i n  w h i c h  y o u  h a v e  a f i n a n c i a l  i n t e r e s t ;

3.  w h e t h e r  t h e  e f f e c t  t h a t  y o u r  a c t i o n  o r  i n f l u e n c e  
c o u l d  h a v e  o n  a m a t t e r  i n  w h i c h  y o u  h a v e  a f i n a n c i a l  i n t e r ­
e s t  i s  i n s i g n i f i c a n t  o r  s p e c u l a t i v e ;  a n d

A.  w h e t h e r  y o u r  f i n a n c i a l  i n t e r e s t  i s  r e l a t i v e l y  i n ­
s i g n i f i c a n t .

T h e s e  f a c t o r s ,  t a k e n  t o g e t h e r ,  s h o u l d  h e l p  y o u  t o  j u d g e  w h e t h e r  
t h e r e  i s  p o t e n t i a l  f o r  i n f l u e n c e  o r  a b u s e .  I f  t h a t  p o t e n t i a l  
e x i s t s ,  a f i n a n c i a l  i n t e r e s t  s h o u l d  b e  a v o i d e d .

I  h o p e  t h i s  r e m i n d e r  w i l l  b e  o f  a s s i s t a n c e  t o  y o u  i n  
d e a l i n g  w i t h  p o t e n t i a l  c o n f l i c t s  s i t u a t i o n s  d u r i n g  t h e  i n t e r i m .

wmm ■rim n ■ mn
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I  t r u s t  t h a t  i n  t h e  n e x t  l e g i s l a t i v e  s e s s i o n  t h e  u n c e r t a i n t y  o f  
d e a l i n g  w i t h  t h e  common l a w  s t a n d a r d s  w i l l  b e  c u r e d  w i t h  a d o p t i o n  
o f  a n  e t h i c s  b i l l  c o v e r i n g  b o t h  l e g i s l a t o r s  a n d  p u b l i c  e m p l o y e e s .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e  t c  
c o n t a c t  t h i s  o f f i c e .  A s s i s t a n t  A t t o r n e y  G e n e r a l  T h om a s  M .  J a h n k e  
c a n  a s s i s t  y o u  w i t h  c o n f l i c t s  p r o b l e m s .  I f  h e  i s  u n a v a i l a b l e ,  
p l e a s e  c o n t a c t  A s s i s t a n t  A t t o r n e y  G e n e r a l  D i a n e  T .  C o l v i n .

A t t o r n e y  G e n e r a l

N C G : D T C : e j  a
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Draft Amendments to CSHB 362(St. Affs.)

by Rep. N.M. Miller

1. Pg. 1 - L. 16 - Delete "must" and insert "should".

2. - L. 18 - After "legislators" ado "and legislative-*employees".

3. - L. 25 - After "chapter." add "This chapter shall be liberally

construed to promote high standards of ethical conduct in the legislature."

4. - L. 29 - After "legislature." insert "Except for AS 24.60.090,"

5. Pg. 2 - L. 11 - Delete "specifically repeal" and insert "supercede".

6. Pa. 3 - 
(c)."

L. 4 - After "less" insert "except as set forth in subsection

7. - L. 11 - Insert the following subsections:

(c) A state agency may enter into a contract without resort to 
the competitive bidding process under AS 37.05.230 when, in the judgment
of the agency the property or services should not in the public interest, 
be acquired through competitive bidding. Written justification for the 
noncompetitive award of such contract shall be made a matter of public 
record and shall be filed with the ethics commit ion at least ten days 
before such contract is entered into.

(d) I r i  addition to any other penalty provided by law, any 
contract entered intr by the state in violation of this chapter is 
voidable on behalf of the state; provided that in any action to avoid a 
contract pursuant to this section, the interests of third parties who
may be damaged thereby shall be taken into account, and the action to void 
the transaction is initiated within sixty days after the determination of 
a violation under this chapter. The Attorney General shall have the 
authority to enforce this provision.

8. Pg. 6 - L. 13 - After "lobbyist" insert "as defined by AS 24.45.171,".

9. - L. 19 - Delete "A gift of travel and hospitality received
by a member of the legislature in obtaining information on matters of 
legislative concern is not prohibited by this section."

10. Pg. 7 - L. 15 - Delete the entire section ana insert the following:

A person to whom this chapter applies who know inqly has a
conflict of interest or has been notified of a conflict of interest shall

(1) Immediately divest the interest that has resulted in the 
conflict; or

(2) Prepare a written statement describing such matter and the 

nature of the conflict, and



Draft Amendments to CSHB 362(S.A.) cont.

(A) in the case of a legislator, deliver within 48 hours, 
copies of the statement to the commission and the presiding officer

of respective body of the legislator, who shall cause such statement to 
be printed in the journal or if the legislature is not in session such 
statement shall be printed in the first journal of the following 
legislative session; or

(B) in the case of an employee of the legislature covered 
by this chapter, deliver within 48 hours, a copy of the statement to 
the commission and to their immediate superior, if any, who shall 
assign the matter to another employee, or if the employee has no
immediate superior, the employee shall take such steps as the commission
shall prescribe or advise to remove the employee from influence over
action or decision or, the matter.

11. Pg. 10, L. 21 - After "opinion" insert ", or until the opinion is
amended or revoked by the commission."


