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preme Court are more complex than
tnose for congressional redistricting, and
so are the redistricting mechanisms used
by the Population
although important, is not the only con-
sideration the states can use in drawing
districts, and single-member districts are
not required.

states. equality,

In addition, the states may choose to
use less than the total U.S. census
figures or not use the federal census
figures at all. Kansas and Massachusetts
use a slate census as the basis for their
redistricting, although Kansas plans to
switch to the federal census in 1990.
Hawaii uses registered voters, and
Alaska has exempted transient military
personnel from its population base.

States may choose other criteria such
as maintaining political jurisdictional
lines if they apply the policy uniformly
and have a rational and justifiable
reason, and if it does not violate the pro-
visions of the Voting Rights Act.

Of the 39 new chamber redistricting
plans— including Kansas and excluding
the voided Texas and Virginia house
plans— the overall population range be-
tween the largest and smallest district in
12 chambers is less than 5 percent. In
another 19, the overall range is between
5 and 10 percent. One chamber has a
range of 10 to 15 percent, and seven
chamber pit. a have an overall range of
over 15 percent between the largest and
smallest district. The plans were drawn

by the legislature in 17 states and by
boards in the remaining four states.
The use of a board or commission to
redistrict state legislatures has grown.
Spurred by the efforts of such organiza-
tions as Common Cause, 15 states have a
formal agency or advisory mechanism
for redistricting. Another 11
designate an agency to redistrict if the
legislature fails to perform in a specified
period of time. So far, this backup
mechanism has been used by Connecti-
cut for congressional districting and II-
linois and Texas for legislative district-
ing. In addition, petitions are circulating
in South Dakota and Ohio for this fall's
hallot to alter the apportionment pro-
cess. The proposed

states

constitutional

1981 REAPPORTIONMENT PLANS, MAXIMUM POPULATION DEVIATIONS
(CSG Reapportionment Service, September 1981)

Senate

Percent deviation

In actual v>. averagze

population per sen

Stace or. . Greatest
other Jurisdiction
Alaoama
LY 1T P— 5.80 397
Arkansa...... 178 1.37
Connecticut. 210 152
Delaware. .. +/- 9.80
(CLTO 1T P 199 5.00
[AAN0 s,
[ndiana 2.07 197
lowa 0.32 0.39
[T IEY:E— 310 3.10
Mississippi
Nebraska..mn. 176 167
Nevada 1.16 1.02
LT - — 513 25"
North Carolina.... 12.67 10.02
North Dakota
Oklahoma.....eeene 291 2.66
Oregon R 2.62 1.1
Pennsylvania. 101 0.95
South Carolina.,,.
South Dakota 599 6,50
Tennessee , 0.93
0Xa.uvnn. .
Vermont .
Virginia.. 135 6.30
Washington ... 210 2.10
LTCTLITEL ] P— 3950 2120

a) Population llgurcu In most Instances ar, basedon
the gE)SOfe i

eral census.

by./Excludas, transient military, population.
c Leeglslatlve redistricting washased on atate new plan.

dec (g) Preliminar
plag have been fllu

(h) This plan was declared unconstitutional,

conducte nsus.

(d) More than one legislator runs for office froma

senate. district.

~(e) Aconstitutional relerendum petition Is being
circulated to Invalidate the current plan.

douuu

Percent deviation
In actual vs. avera%e
population per sea

South Dakota: The
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Congreaa

Percent deviation
In actual vs, avera%e
population per sca

Averaq_e Average Average
population Crecatest population Greatest population
each aeat(a) each seot(a) each eeetta)
o e ooe 113 112 535,723
18,156(h) S.8l 1.18 9.228(h) One Congressonn 100,181
65,300 1.98 117 22,855 0.72 0.01 571,378
86,322 112 392 20,590
28,311 +/- 3.80 11,518 One Congressmen 395,225
97,576 1,95 197 30,357
L L . 0.02 0.02 171,968
109,803 5.30 11.63 51,901 0.99 091 519,010
58,268 0.99 0.79 29131 0.03 002 185,561
58.982(c) 5.00 1.90 18,971(c)
oft yee _ 0,02 0.02 309,128
710 Unicameral 0.08 0.15 523335
38,056 173 97 19,028 > +/- 1.0 391,592
181,01 513 2.37 181.101(d)
117,189 1291 10.68 18,951 131 110 531,039
. e . " One Congressman 632,693
63,026 507 591 29.953 0.33 0.25 301,211(a)
87.700(1) 2.15 2.59 13,600 0.08 0.03 526,533
237.331(g) 127 113 58,156(g o . L
. 1.95* 188 25,155 «..
19.663(e) 5.90 6.30 9,823(d,e,f)  One Congressmen 690,178
139111 112 172 129 111 310,083
158,908 182 1.60 91.856(h) 0.16 0.12 526,977
One Congressman 511156
133657 12.17 11.16 3a,'63(h) 0.79 102 531,628
81,289(t 2.10 2.10 81.289(1 o i f
15',691( ) 2910 6030 7,35; ) Ong Congressman 170,§1%3

referendum would cruato single-member senate districts with
one senator and two house members elected from each district.
1) Court suit filed challenging validity of existing or

g plan.

_Pennsylvania; Challenges co the
Hearings wére scheduled for September
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(continued)

amendment in South Dakota would es-
tablish single-member senate
and other criteria for redistricting.

Republicans are threatening to cir-
ctir.te legislative referendum petitions to
repeal redistricting laws which they
believe are unfair in Oklahoma (congres-
sional) and California (legislative and
congressional).

The state political stories of legislative
and congressional redistricting will con-
tinue to unfold for at least the coming
year. So far the courts have barely been
involved, but undoubtedly
make a contribution before the process
is over.

districts

they will

CSG will continue to follow and re-
port on state activities. More detailed in-
formation on individual plans or current
activities can be obtained by contacting
the Council's Reapportionment Infor-
mation Service.

Redistricting Snag
Delays New York City

Inycd in September wi m u federal,
court ruled the city had failed id com-
ply with the federal Voting Rightsl

upheld by the U.S. Supreme Court,
held that the city had failed to obtain
the necessary prc-clcarancc from thel
U.S. «J""'":c Department for
changes In voting procedure. It. did
not go so far as to uphold the plain-
tiff’s contention that the new district,
against tnihori-

uny:

lines discriminated
lJicE . . . _
; The ci»y reached an agreement with
the Justice Department to allow.all,
, but city council elections to be held

v fi at'.y.yr

Suit Filed over Kentucky
Education Budget Cuts

The Kentucky Education Association
has filed suit asking that education
spending cuts ordered by Gov. John Y.
Brown Jr. be declared unconstitutional.
The suit in circuit court charges that the
legislature should decide on cuts and
(hat the reductions arc “ inequitable, dis-
criminatory, and arbitrary."”

Gov. Brown ordered the cuts, rather
than calling the legislature into special
session. Recent reductions affecting edu-
cation amount to more than $70 million.

Louisiana Transfers
Local Prisoners

Luuisiana Gov. David C. Treen has
announced that eligible prisoners have
been transferred from parish jails to the
Department of Corrections asof Sept. 1.
Reassessment of the state prisons
resulted in room to house 1,348 more
prisoners, an 18 percent increase, in

fiscal 1981-82.

Accounting Manual
Offered by lowa

The lowa Department of Substance
Abuse (IDSA) has developed a Project
Level Accounting Manual which tells
how to establish and maintain a basic
bookkeeping system that meets audit re-
quirements and how to provide separate
accounting tor various fundmg sources.
It also provides management informa-
tion. The manual is used by substance
abuse programs within and outside of
lowa. Copies can be obtained for $12
IDSA, Suite 202, 505 Fifth
Ave., Dcs Moines, lowa 50319, or call
Allen Vander Linden, (515) 281-3641.

from the

CoJlege Tuition Rates Rise

Average tuition rates at public four-
year colleges and universities shot up 16
percent the past year, according to a
survey by the College Board. The rise is
the largest in a decade and does not
reflect increases announced since May.
Many schools have raised rates since
then due to lower than anticipated ap-
propriations legislatures.
Average tuition rates are up 13 percent
at private colleges.

from state

Costs to Be Shared in
Three Mile Island Cleanup

Pennsylvania Gov. Dick Thornburgh's
cost-sharing proposal for cleanup of the
disabled Three Mile
power plant won support recently. The
Edison Institute, an
utilities’ trade assoe.ation, pledged its
members to paying $192 million over six

Island nuclear

Electric electric

years.

The owners of the plant, General Pub-
lic Utilities, have agreed to pay $335 mil-
lion. The U.S. General Accounting O f-
fice in August recommended a national
cost-sharing approach to Congress, but
no federal action has been taken.

Wisconsin Budget
Increases Transit Aid

Wisconsin's 1981-83 budget, signed
by Gov. Lee S. Dreyfus July 29, includes
$58.6 million for urban mass transporta-
tion programs and ridesharing (S. 85-
24). Beginning in 1982, state aid will be
available to cover up to 30 percent of the
total operating costs of the state’s urban
transit systems.

Two States and U.S.
Reach Desegregation
Agreement for Colleges

Missouri and Louisiana have reached
agreement with the U.S. Justice Depart-
ment on plans to desegregate public col-
leges. A consent decree filed in federal
court in New Orleans, ifapproved by the
court, would end a lawsuit filed by the
department in 1974.

Le islators Hold Off on
Funding Decision for
Higher Education

A special
Legislature has adjourned without re-
solving the controversy over the future
of state construction funds for public
higher education.

The lawmakers will watch for the re-
sults of a pending lav/suit to restore a
state property tax of 10 cents per $100
valuution. The tax had provided funds
for 17 colleges and
House did pass a proposal to repeal the
.ax; the Senate voted for a new rate of 3
cents per $100.

session of the Texas

universities. The

States’ Tax Base
Reflects Shifting Wealth

Alaska has the largest tax base per
capita of the states— more than twice
(213 percent) the nation's average.

The top five states in per capita tax
wealth are Alaska, Wyoming (190 per-
cent), Nevada (164 percent), Texas (I.".]
percent) and California (116 perce:*.),
according to the Advisory Commission
on Intergovernmental Relations’
(AC1R) preliminary estimates of 1979
tax capacity. The estimates account for
tax bases avai.ablc to states including
property, income, sales, motor fuels and
the value of extracted natural resources.
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Affiliated and Cooperating Organizations

The Articles of Organization of the Council of State Adjutants General Association of the United States,
Governments recognize two forms of association with the National Conference on Uniform Reciprocal Enforce-
Council by groups of state officials— affiliated and ment of Support,
cooperating. The Council presently recognizes 33 such Association of State and Interstate Water Pollution Con-
groups— seven affiliated and 26 cooperating. trol Administrators,

For organizations affiliated with the Council, the state ser- National Association of State Boating Law Adminis-
vices agency is authorized to provide financial assistance and trators,
secretariat and other staff services. National Association of State Civil Defense Directors,

The seven affiliated organizations of the Council arc the: Association of State Correctional Administrators,

National Conference of State Legislatures, National Association of State Units on Aging,

Conference of Chief Justices, National Association of Extradition Officials,

National Association of Attorneys General, National Association of State Juvenile Delinquency Pro-

National Conference of Lieutenant Governors, gram Administrators,

National Association of State Purchasing Officials, State Personnel Administrators Association,

Conference of State Court Administrators, and Council of State Administrators of Vocational Rehabili-

National Association of State Auditors, Comptrollers and tation,

Treasurers. National Association for State Information Systems,

The Council’s Articles of Organization also permit its ex- National Association of Regulatory Utility Commis-
ecutive committee to recognize other groups and associations sioners,
of state officials as coopering organizations and maintain Coastal States Organization,
continuing cooperative arrangements with such organizations. Federation of Tax Administrators,

The cooperating organizations include the: National Association of Tax Administrators,

National Conference of Commissioners on Uniform State Conference of State Sanitary Engineers,

Laws, National Conference of States on Building Codes and

Parole and Probation Compact Administrators’ Associa- Standards,

tion, National Association of State Departments of Agri-

Association of Juvenile Compact Administrators, culture,

Interstate Conference on Water Problems, National Conference of State Criminal Justice Planning

National Association of State Mental Health Program Adminis'rators, and

Directors, National Conference of State General Services Officers.

Annual Repori, 1980-81
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FOREWORD

This Bibliography is the second in a series of resource
materials to be released by the Reapportionment Information
Service of The Council of State Governments. The first
document released in December 1980, was a Directory of people
and organizations actively involved in reapportionment.

The Bibliography includes published and unpublished
materials on reapportionment, legislative districts, elections
and representation. It covers the years from the early 1970°s
to the present comprehensively. Citations to earlier documents
reflect their long terra relevance to the understanding of the
current reapportionment process.

The Bibliography 1is organized into two parts. The first
part is a numbered, alphabetical listing of all entries. The
second part is a brief index dividing entries into broad
subject areas.

For additional information on the 1981 Reapportionment
process, 1interested persons should contact Carolyn L. Kenton,
Director, Reapportionment Information Service, The Council of
State Governments, P. 0. 3ox 11910, Lexington, Kentucky, 40578
(606) 252-2291.
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U.S. SUPREME COURT DECIDES NEW JERSEY ! states inforkav.ov center

AND PENNSYLVANIA REDISTRICTING CASES

in a landmark decision, the U.S. Supreme Court has tightened the "cne-
perscn, one-vote" criterion for assessing congressioral redistricting being
challenged in the courts. While the High Couft "ound the New Jersey" con-
gres,smnal redistricting Blan unconstitutional cn the issue of population
eviation, it upheld the Pennsylvania congressional districts without

comment.

On June 22, the U.S. Supreme Court struck down the New Jersey congressional
redistricting plan flndlnq that an overall populstion rar%e just Under .70
oercent does” not conform to the constitutional requirement for equal rep-
resentation. In a five-to-four vote, the court *uled in Karcher, et al. v.
flcooctt, et al. (No. s1-2057 and formerly Forsytne, et al. v. Kean, et €TIT
that mere are no de minimis population variations that can scand constmmiu-
tTcnal muster, and the states must adhere as closely as possible to the
"one-person, one-vote" standard of reapporuonment. In > Sal1encing congres-
sional redistricting plans, the plaintiffs myst prove that population dif-
ferences among districts can be reduced or eliminated in a conscientious
effort to design districts of equal population. If the plaintiff s argu-
ments are satisfactory to she court, the states nave the burden of provv.g
thatI deviations from ‘equality are necessary to achieve a legitinate state
goal.

In defense. jf the New Jersey redistricting plan, the Ie&uslature argued tnac
the deviation of the plan  was gustmed, to protect black urban reighborhoucs
from being divided into differént districts. In addition, one legislature
contended” that the deviation was less than the predictable uncercount in the
census fiqures. In answer to the first assertion, the plaintiffs failed to
convince, the Court that the Pop,ulaﬂon differences were essential to Pre-
serve minority voting strength ‘in the congressional pirn. The Court further
identified, legislative poliCies which, whén applied in ? nondiscriminatcry
manner, might "have been successfully used in defense of th,e,NewJerseg con-
gressional Plan, including: compactness, respect for municipal boundaries.
pnrces?nraléﬂgs he core of prior districts, and avoiding contests hetween
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With regard to the margin of error in the census data, the Court held that
the census count "provides the only reliable--albeit less than perfect--
indication of the districts' ‘real” relative population levels, and fur- |
nishes the on(lzy basis for good faith attempts to achieve population equali-
ty." In the Court's opinion, Justice Brennan wrote: "Adopting anY standard
other than population equality, usm? the best census data available would
subtly erode the Constitution®s ideal of equal representation.”

In a dissenting opinion, Justice White objected to the Court's rule of, abso-
lute equality on the basis that such a strict standard may be used to justi-
fK ?erryman ered congressional districts. In addition, Justice White argued
that the lack of a de minimis rule encourages the intrusion of federal
courts into state legislative affairs. Other dissenters arqued that evep a
miniscule population“deviation is now vulnerable to constititional attack.

Eleven states currently have congressional district maps with an qverall
population range greater than thdt of New Jersey: Alabama (2.45%), Arkansas
0.78%), Geor Ia_%z.oo%), Indiana (2.96%), Kentucky (1.39%), Massachusetts
1.09%), New Mexico (o.87%), New York (1.64%), North ‘Carolina (1.76%), Ten-
nessee (2.40%),and Virginia (1.21%). Although the Court's decision has no.
effect on the validity of these 11 ‘plans, one state is_ currently involved in
litigation to resolve the constitutionality of population deviation. In
Ohio, a three-judge federal P,anel has been” awaiting a decision on the New
J?rsely case hefore making a final decision in Flanacan, et al. v. Gijimor,
et al..

On July s, just two weeks after the New Jersey decision, the Pennsylvania
congréssional redistricting case, In Re:  Pennsylvania Concressional Qis-
tricts Reapportionment CaSes, was cecided by tné~U.s. Supreme'Court."~Tn "a
six-zo-three vote* tne "Supreme Court affirméd the three-judge federal panel
which had upheld _the congressional plan d'awn by the Pennspllvama legisla-
ture last year. The plaintiffs challenged the plan’s overafl population
range of .24 percent.

WYOMING LEGISLATIVE REAPPORTIONMENT PLAN

UPHELD BY U.S. SUPREME COURT

The U.S. Supreme Court has always held the states to '"ess stringent stan-
dards of population equality in"legislative reapportiomnent than congres-
sional redistricting. = The decisions made hy the U.S. Supreme Court on .'une
22 prove to be no exception. On the same day the New Jersey congressional
case was decided, the High Court ruled in srown v. Thcmson ‘that the Wyoming
legislative reapportionrnent plan, with an overall population ranPe of “39
percent, was constitutional in light of the state's policy of allowing every
county its own representation. Under the state constitution, Wyoming's 23
counties are required to have a senator and a representative in ‘each dis-
trict "aPportl,one,d among the counties as nearly as may be according to the
number of their inhabitants." ~ne Plan includéd one small county with a
population less than one-half the state's ideal district size.



The ultimate question before the Court was the state policy of granting a
representative to each county. The Court held that the policy was rational
and even "well- suited to the special needs" of the sparsely popu-lated state.
Justice Q'Connoy, in a concurring opinion, emphasized that” ensuring equal
representation is not simply a mathe”at1*a Problem. ‘The Court's decision
rested on the narrow appeal which was bro ght before it. If the entire
legislative plan had been chall,en?ed, rather than the representation of one
county, the Court's decision might have been very different.

STATE NOTES

In ALABAMA, new state legislative elections will be held this fall as a
result of the April 11th federal court decision in Burton, et al. v. Hobbie,
et al. On June 21, a suit was filed petitioning the federal court for an
order to,reguwe the governor to call the primary election. The Alabama
Democratic ,artK Executive Committee will nominate all 140 state legislative
candidates if the governor does not call for a primary. The plaintiffs in
the suit, Bocard, et al. v. Hobhbie, et al. (C.A 32-1-604-N), claim that the
executive committee is malapportioned by population and bY race. . They also
uestion whether Section s preclearance provisions under the Voting Rights
ct apply to the special elections as mandated by the Burton decision.

CALI-'ORNIA, Go¥error Deukmej'm Lac called a special election for December 13
'man initiative wh'ch recercly qualified for the ballot and which would
*epe.—| the existing reapporti .~oment and redistricting plans in favor of one
draw-", by an irdependent contractor for Assemblyman Sebast.iani. Controvers?/]
over this . proposal reé)ortedly irosses party lines.  However, if adopted, the
Sebantiani plans could chance dramatically” the political makeup of both tra
cone -essione’; delegation and the California legislature.

In addition, the California Ie?|slature has intervened in tne Vadham v. Eu
case which was filed in federal ccurt this sp ing, The suit _contests the
congressional plan slqned Into law on January ? by Governor Jerry Brown, on
the “hasis that it violates constitutional re,qt: rements of one-person, one-
vote. A dispute has arisen over the authority of the secretary of state to
make technical adjustments to the plan to compensate for an s ,GGo-person
census correction, California and several states have reapportionment
statutes which allow the secretary of state to make necessary corrections as
a result of final population figures provided by the U.S. Bureau of the Cen-
sus or as a result of minor loca; election district problems. The plain-
tiffs contend that the secretary of state does not have the con.stituti onal
authority to make these corrections and that the conPre,ssmnaI plan must bo
judged as originally drawn bY the legislature. The fegislature argues that
under stats law the plan must be judged as corrected. ~The Ninth Circujt
Court of Appeals hasremanded the cade back to district court for a trial on
its merits.  The legislature has been asked to respond.

The HAWAII congressional redistricting_and legislative ~apportionment plans
were reviewed Dby thefederal court cn”June 17, At the request ofthe League
of Women Veters,_ thecourt, which maintained jurisdiction ever the pi -ns

under the case Travis, et al. v. Kino, et al., reviewed the master p an and



decided that the d|str|ct|n,%,p|ans were merely interim. _Consequently, the
state now has the responsibility to devise a new plan. The same commission
has been reformulated with many of the same staff people available to as-

sist.  New plans should be coniplete by December of this year.

On June 7, the IDAHO State Supreme Court remanded He'iar, et al. v. Cenar-
rusa, et al, back to state district court for trial on the issue or county
boundar% splits, Last ¥ear the case was appealed to the state supreme court
after the district court upheld the legislature's, reapportionment plan as an
interim plan for the 1932 glections. he_é)lamnffs filed the case based on
the fact that the state constitution forbids county boundary lines from
being split in reapportionment. Defendants ar?ue that the splits were |
necessary to comply with federal constitutional requirements. The trial is
scheduled to begin July 26, but a delaY, in the proceedings is expected. An
eIe,c,lt<|o|n this yeéar under a new legislative reapportionment plan is highly
uniikely,

The LOUISIANA case of Major v. Treen is still undecided. Cn March 7, the
three-judge federal panel heard the case which challenges the plan on the
issue of minority representation.

In MONT a hearing is scheduled for August 10 and 11 in the case of
McBride, et al. v. Waltermire (Docket No. “CZ-33-25-BU) filed in the U.S.
District, Court of Montana, Butte Divisjon. The case challenges, the state's
legislative reapportionment plan on the issues of population equality and
violation by the reapportionment commission of its own criteria including:
communities of interest, coun%)y_ boundary splits, compactness, and contigu-
ity. The Manning_v. Montana Districting and Apportionment Commission has
been dismisreo. ~The suit was originally brou?ht to prevent f|1|n? or the
redistricting and reapportionment plans” with the secretary of state. Since
the plans have been filed, the federal court dismissed the case as moot,

In SOUTH CAROLINA, the new Senate redistricting plan has beer, in conference
committee for the last several weeks. The legisfature is expected to end
its session sine die_on July 27 and a resolution will be required for a spe-
cial session to continue work on the Senate plan. The overall population
range of the plan is 9.3 percent.

The TEXAS legislature has redrawn the congressional anci legislative reapper-
tionment plans. The overall pop_ula_tmn_range for the congressional plan is
.25 percent.  The population deviation in the House plan is 9.95 percent and
in the Senate is 1,31 percent. All three plans are pending approval from
the Department of Justice and from the federal court under”the case of Ter-
razas V. Clements. During s session, the Senate passed a resolution au-
thorizing the attorney general to make chances in the_Senate Plan if the
Departmént of Justice” does not droD its objections. The Senate basically
accepted the interim:Senate plan ordered by the federal court af+cr initial
department objections coincided with court” action.

WISCONSIN Governor Anthony Earl signed the new legislative redlstrlctm%

lan into law on JuIY 15, after having vetoed a_similar plan passed with tne
isconsin bud%]et bill just two weeks earlier. The overall population range
of the Assemb

y is 1.73 percent, and the population deviation for the Senate



IS 1.05 percent, There are rumors of possible court challenges to this
latest reapportionment plan, but nothing has been filed to date.

Material for this edition prepared by Candace L. Romig, NCSL
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PREFACE

The American Bar Association Special Committee on Election Law and Voter
Participation is now entering its second decade ol service as one of the .Associa-
tion’s major public service undertakings. Its work has been marked by a dual
tradition of policy leadership and guidance to the ABA and of education for the
bar and public on contemporary issues in election system improvement. The
former is reflected in a number of formal ABA policy positions (popular election
of the president, vice-presidential selection, voter registration by mall, amend-
ment of the Federal Communications Act's ‘‘equal time” provisions, campaign
financing reform, an independent federal election commission, and a presidential
study commission on declining voter participation) by which the bar has con-
tributed to the national dialogue and endorsed specific proposals for election law
reform. The latter has borne fruit in a variety of conferences, symposia, and
publications on current electoral system problems.

This monograph is a new addition to our public education tradition. It ex-
plores the important issues of congressional reapportionment theory and practice
which still face the nation notwithstanding the "one person, one vote” giant step
of :he early 1960s. The message is particularly timely with our federal system on
the brink of the major redistricting initiative that comes with each decennial cen-
sus, and will be an important determinant of the fairness and equity accorded in
the decade ahead of all citizens and ail segments of society in their representation
within the Congress of the United States.

The monograph was designed with a non-technical approach in mind. Despite
its character as a “primer,” informational appendices and literature references
will be found to direct readers to relevant case and statutory law, analytical
studies, and historic evolution and thereby permit more intensive study of the
problem.

Fair redistricting is not just a priority of our Special Committee. It is a com-
mitment of the entire .American Bar Association. In 1979, the Association's
governing body, its House of Delegates, in considering a variety of voter par-
ticipation initiatives, formslly supported the enactment of legislation that "pro-
vides for fair redistricting pursuant to the 1980 census without regard to partisan
advantage.” While no specific method of reapportionment was endorsed at the
time, the concept itself was engraved in formal Association policy. Specific
measures were weighed and explored at a conference cosponsored by the Com-
mittee in June 1980 with the National Science Foundation and a distinguished
group of academics and practitioners at San Diego, California.*

«See conference volume. Representation and Redistricting in the 1980s. Grofman. Lijphan. McKay,
Scirrow. eds. (1981, forthcoming)
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The Commillcc would, therefore, welcome views, readions, and suggestions
from all readers or this handbook, whether or not Association members, on how
best to ensure implementation of the ' fair rcdislriciing"” concept. |f the pamph-
let stimulates and informs this kind of dialogue—in bar, civic, and other forums
of concerned citizen activity—it will have well served its purpose and the cause of
good government.

Washington, D.C.
June 1981

John D. Fcciick
Steven J. Uhlfcldci

Charles (i. Armstrong
Judith Arccn

Marvin S. Arrington
Joel |.. Fleishman
Scott M. Matheson
Abelardo I. Perez
Dale W. Itead, Jr.

[. Introduction

Pair and equal representation, u cornerstone of the American political system,
depends largely on the fairness of the process for selecting representatives. One
of the most important factors in this process is the drawing of congressional
districts front which members of the United Stales House of Representatives are
choscu.* State legislatures traditionally have been responsible for establishing
distriel lines.

Alterations in congressional district lines after the 1980 census promise to be
extensive. According to its 1980 figures, the Census llureau estimates that
population movement among stales will cause about Id stales lo gain or lose seats
in the House of Representatives. This shill, combined with population move-
ment within stales, may force virtually all of the 435 existing disiiici lines lo be
redrawn, liven though ledislrieling inequities have been reduced in the past two
decades, under the ‘one person, one vote* mandate, many cili/cns are dissatisfied
with current methods of reapportionment.

llow Congressional Seals are Now Allocated

No matter how small its population, each state must have at least trite represen-
tative in the llouse of Representatives. The remaining 385 seals are to be allotted
so that each representative speaks lor approximately the same number of people,
thus attempting to provide each person with an equal share of representation in
the nation’s lawmaking pioccsscs.**

| he population figures used me those provided by the decennial U.S. census.
The President transmits these figures to Congicss during the first week of the
first regular congressional session after the census. Within fifteen days alter
iccciving these figures, Ihe Clerk of TIC House sends the chief executive of each
stale a certification nflhc number of representatives lo which lhe stale is entitled.
1-itch state, aecoiding to itiles in its stale constitution or statutes, then creates the
same number ol districts as the number or representatives to which it is entitled.
While stales are requited to ictlislrict every ten years, no formal lime limit exists
I'm the completion of the retlisliieling plan.

A lliicf History of Iterlistrielhig"**

While stale legislalmes tiadilioiially have been the main bodies responsible lot
ledistiieiiug, the Congiess and the courts have played varying roles in the line-

ilmwn) is tihii it.diii.il in i.m Itjiik'u'liiiifi»»!t, yti cniaiU twiain imici *c|t.ualc limn (lime luvnlvttl m
tmitjKkdmt.il Kilituitlints Ini .1 imit tlii.iilnl tliuimim ol IWA%live iirliMFICIHA% wv ['outinl u
Swhni i»/ luir mus 13Jdvizitv: Alvimivifu/imi, C'oniinon ( uuw (W.iliiiitjioii, 1) 1 ., V))I). Ihilcn
nihcievict milk.dnl. "itiliMiitiniu" will iclci only lo uintfrtkkional hnc«h.iwiiil;.

eell S | oioliliilioii, Ailiilt I, jaiimi 2, tlriikc ), 2 il.S (. |i 2d.

while "itlIM ilH1" kIUNIKk hoc Iriwilli* 1o C5LrrILil iINIWIV WHIII YW 11111% Slilllk ICCUVC .l
dlifioilloiiincnl ol imn'K .sMii.il 5L.Hk, ttllci which tloliki . iiit ih.iwn. Hnili Iciinv will he iimil inlti*



drawing process. Congress was silent on (lie issue before 1841. However, since
dial lime, il lias enacted several pieces of legislation lo alter llie congressional
reapporliounieiil system, willi congressional involvement peaking in the caily
twentieth century. 'Hie current congressional redistricting law was passed in 1929.
It contains very few directives but docs mandate that representatives be appor-
tioned every ten years uccording lo the then most recent U.S. decennial census,
based on the principle of equal representation (see Appendix A), lixcepl for an
act passed in 1976 which banned at-large elections (i.e.. those where the entire
slate voles for all seals to which the slute is entitled), Congress has not recently
imposed any redistricting rules on lhe slute legislatures.*

Until 1962, in the luiulmnrk case of linker v. Cun. 369 U.S. 186, the courts
trailed far behind stale legislatures and Congress in their involvement with rcap-
porlioumcni.** Indeed, in the 1946 case, Colegruve v. Creen, 328 U.S. 54>, the
Supreme Court asserted (hat il had neither u judicial responsibility uoi a right lo
address the icdislricting question, on the grounds that il was a political issue.
linker v. Carr, however, offered u dramatic departure fiom the previous stance
of judicial “ laissez-faire," in ruling that federal courts do have authority lo judge
whether districts tire apportioned fairly. Some controversy, however, still exists
concerning the appropriate tolcs of Congress and ihe courts in this urea.

stit.s.f trc
esh'ec Ajiliemlii A till siiiimi.illev ill' maim cures ullcliihu ItillUiii'Unil
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Il. 'lhe Current Itcdislricling System

Cross Population Inequality: Pusl Injuries Healed

Despite the requirement that congressional disiiicts be redrawn every leu years
so that each distiict Inis approximately the same population sire, many states
have had congressional districts whose populations varied d-umutically. A study
by the llrookiugs Institution revealed that in 1962 hull ol l.«c stales with mote
than one congressional district (21 stales out of 42) hud constituencies in which
the smallest distiict contained less than fifty per cent of lhe population of the
largest district.*

In ihe 1964 case of Wesberry v. Sunders. 376 U.S. I, Ihe Supreme Court con-
demned (his gioss inequity. It voided Georgia’s redistricting plan, deciding that
lhe population disparities among congressional districts violated lhe spirit of
Aiticle |, Section 2 of the Constitution. Articulating what is frequently rcfcncd
to as the "one pcisou, one vote" or "as ueuily as practicable" standard, the
Court wrote that "as nearly us practicable, one (person’s) vote in a congressional
election is lo be woilh as much as another’s." following the 197(1 redistricting,
most districts adjusted to this mandate: 402 of the 4.15 cougiessiouul districts
wcic within | per cent of the district population average for ihcii state.

Current lItcdisliieliug Problems: 'lThe Gerrymander

liven though major inequities in ihe area of population disparity have been
gteally reduced, icdistticiiug rcfonucis contend that substantial and avoidable
injustice: remain. These delects icsull hugely from the practice of "gerrymander-
ing."

gIJVIiuI ii "lien vnwndninn?” In 1812, the Massachusetts state legislature cre-
ated a dtagoulike distiict lo benefit the Democratic pmly ovci which then Gover-
nor lilhritige Gerry had tremendous influence (see i'inure ). Diawing a head,
claws and wings oil a picture of the district, painter Gilhcil Siuaii exclaimed that
il looked like a sulumundci. liditor lleujamin Itussell, however, noted that "ger-
lymaudci" would be a mote appropriate name, in "honor" of the governor.
Since then, the term has generally rcfcncd lo the drawing of distiict boundary
lines I'm the pm pose ol giving some individual or gtotip a political advantage. It
is iilupnilaui to note that gcnymnudcriiig is detectable in terms of its impuel, not
necessarily by the s/nr/rr ol Ihe district.**

<iciiyuuiudciiug typically involves lhe use of one of two techniques to dilute Ihe
inlhicncc of “miimiiiies" in the electoral process.*** Il may concentrate minoiity

A 11ulu, <iiui-n-nriiriit/ Pl U 1 lone of zimnt HinGIlUUN. tiiinkiiius 1m tiliiiiii:
W .nliiiitiiuii, 1) 1'Jill

A iliuni sely ili,ifieil ilislim - may, Iin i»,iiiij>le, iiuicly In- Inllmvniu minimi iu|iiifia||I|;c il Icg ?
rA jiulimm innl 11, SY.iumv, "I(cliieiciil.ilini unit lInliiliiciiiiu in ln- IJKth", 0|Uy i
onm (I"JU1, Inillliiiliilne))

eeelii iliii iliiciniinii. "iiiiiiniiiy" ii-lcis yeiiimlly In uny uimili ivimu- liillni'liee lIn- Inicili.nveii me
itlieiii|iliiiu In ii-ililee. I'lnn, ii ism nuliiile mu,it unit ellime iiiiiiiuillei, ili.illenijen, nieiiilieii nl
itiiiiniiiy f.HIliniii willilll ilie |>imy Hi,a ii in iniiliiil o] ilie si,ne Icgiil.iinie, anil iiiininily |nu lies.
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Figure |
The Original Gerrymander

Qiiurlaiy.

sltengih ill u few districts, thus wasting ininoiily voles. To illustrate, a slate with
leu districts anil a minority comprising 30 per cent of the stale's population dis-
tributed as shown in Figure 2 could druw district lines in al least two ways. One
of these would he less beneficial for minorities, for example, instead of the
minority comprising 75 per cent of the constituency in four districts (as in Figure
»), geriymandered districts might he drawn so that minorities would constitute
100 per cent of the population in three districts (us in Figure /), thus reducing the
changes of a minority candidate being elected in other distiicls. Il should he
noted, however, that the courts liuvc raicly concluded that this minority-
eoneeulraling technique violates minorities' constitutional lights.

b'igme 2 Figure J Figure-I

Note: iZZZ7Z Z Z [Z . denotes minority

A second technique is lhe conscious dilution id minniily strength. lly this
slinlegy, a ininoiily group that is coiicenlraled in one geographic men (and which
thus would compiise a majority if that urea weie a congressional distiict) would
he split among many districts, losing a majority voice in tiny.

Why Gerrymandering Harms. Many individuals denounce any type of gerry .
maiidcring. Indeed, a former director of the National Municipal League's legis
lulive redistricting information service contends that the evils which arc meant li
he alleviated by requiring population equality are simply accomplished lhrougl
gerrymandering:

It was inevitable that this gerrymandering problem would become
woise, not belter, us u direct result of the Supreme Court's rulings
regarding population equity during the '60s and '70s. The incentive for =
resoit to lhe gerrymander was much less when the legislature could easily
accomplish the same thing by simply making districts of wildly different
populations.*

In addition lo general condemnation, however, the following specific charge
have been leveled ul gerrymandering practices:

Il reduces llie opportunity for ethnic minorities to be elected: the
previously described techniques have often contributed lo minority
uudcirepresentation in Congress. While blacks comprise approximately |
13 per cent of the nation's population, less than 3 per cent of emigres- |
sinuul representatives were blaek ul the beginning of the 1980s.
llispanics constitute approximately 9 per cent of the population, but
make up only | per cent of lhe House of Representatives.

It reduces the opportunityfor political minorities to be elected: members

of parlies not continuing the slate legislatures, or members of the ma-
jority parly who bieak with prevailing parly views, also have fallen vie- !
lim lo the gerrymandering sword, I-loridu’s 1972 reupportionment plan,
for example, resulted in Democrats winning 75 per cent of the 15 con-
gressional seals, while receiving only 53 per cent of the statewide vote.**
And al least two recent political mavericks have been the target of their
own paity's gerrymandering initiatives. In 1975, Chicago’s Democratic
boss, the late Mayor Richard Daley, proposed an odd-shaped disliiet
plan, icmurknhly similar lo the miginul Massachusetts geriymauder, ;
which was uuirowly rejected by the Democralic-conlrolled slate legis- j
l.Lilme, and which many observers fell was designed lo weaken an out- |
spoken Diilcy opponent (Democrat Abner Mikva) who went on lo win

ihe contested congressional seat (see Figure 5). The 1972 California renp-
poitionmeul apparently was designed, among other reasons, to protect 1
incumbents ol both parlies. Yet, il was not designed lo benefit a miitoii- !
ly among incumbents, u liberal, anti-war Republican (Paul McCloskey)
who ncvciihclcss was reelected.

Il unduly protects incumbent seals: this reduces competition and enables
parlies lo licld weak candidates. If potential candidates perceive llinl in-
cumbents aie (hawing district lines lo cosine their own leelecliou,
challcngcis may he less likely to enter lhe race. In 197H, Il per cent of
the winueis in congressional irices ran unopposed. Moreover, even ncw-

<iKisvt-twrirmf .Inn tieiiyminuleiing A il (/ IM/9: licuilngk oil S.VMi lleliin.- Q- Suiiilc 1 twiliiilili

mi tinviaiiiiicnlil Attain. VAili CiMigrckk. In 211G (1v'tlt) plalcinciil of Willi.un Huy.
(ticicill.lljci inrit tk 141') 11ctinmgk).
**102y llcaimuk hi >0 (ilnicincin ol D.ival (.ialien, L‘rckiitcni, (.'niiiiiiiin t'aiiul.
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Pigttre 5
Ueapportionment Plan
(Illinois Tenth Congressional District)

comers who enter may confront additional barriers where lines have
been consciously rearranged in an incumbcni-prolccling fashion. I'lans
designed lo piotccl incumbent scats usually achieve ihcir goals. In 1978,
over 95 per cent of congressional incumbents seeking reclcclion weie
icclecled.*

h ilisconrages voter participation: redistricting reformers argue that
gerrymandering disenfranchises voters not only diteclly, by discoorug-
ing challengers from entering congressional races, hut also indirectly,
hy discouraging other campaign involvement. For example, odd
shaped disliicis coveting broad geographical areas increase lhe dif-
ficulty tor both candidates and canvassers of undertaking neigli-
bniltnnd and door-to-door campaigning. Perhaps more impoitaully,
gertymaudeiing may be coulributiug to Ihe uulorinnatc decline in votei

participation.* While voter turnout in House of Representatives races
was about dd% in 1970, it fell to approximately 35°/0 in 1978. Voters
may reason that since gerrymandering has predetermined election re-
sults, their individual ballots hardly count. Furtliciinore, voters may be-
come confused when they reside in a ‘‘strategic location” which is re-
located lor each major election, depending on the liuc-drawer's goals. A
former Congressman from New York complained:

I was rcdislricicd in the sort of ongoing How that occurred
sufficiently often that | found that | ran lor Congress three
limes from the same house but each lime 1was in a different
congressional district. And lhe third lime il was impossible
for me lo gel from my house lo the rest of my district
without paying a loll.**

In addition, once candidates are elected, they might show more respon-
siveness to lhe needs of the line-drawcrs who created districts favoring
their candidacies than lo those of the citizens who elected them.

An Overview of Itcfnrm Proposals

While there exi- defenders of Ihe current system,*** advocates for improving
reappoiliomnent  uthe significant injustices just discussed and demand a more
equitable system, die call for reform is bipartisan and nationwide.

Vniious groups purl opiuion-lcndcrs in the nation are demanding that |he
lerlisliicling system be improved. The Washington Post, the Wall Street Journal,
and Ihe Uoston Cllobe all have run strong ediloi ial messages stressing the need for
change in reapportionment procedures. Some stales have adopted modifications
on their own in iccenl yeais. California, Colorado, Hawaii, lowa, and Oregon
have adopted sliict redistricting standards, and Colorado, Hawaii and Montana
have established redistricting commissions. Organizations expressing support for
redistricting reform include the Amciicau liar Association, the National Associa-
tion for the Advancement of Colored People (NAACP), lhe Mexican American
| egal Defense rind iidiicalional Fund (M AL.DIiF), and the National Municipal
League. The League of Women Voters has mounted a public education cam-
paign on leappoilionmenl issues and options and has left its individual stale
leagues free to consider and support collective options that best meet local needs.
An estimated leu lo fifteen stale leagues have endorsed reappoilionmeiil com-
missions. A Common Cause rpieslionuuiic sent lo congressional candidates in
the 1978 elections showed Ilint 271 representatives favored federal redistricting
standards, with only -lIl opposed.

«MI' AHA SjiLit,it Ciiiiiiiiiticc ml 1U'Lliuu Urlmiii. ‘ihe Lhuifijitiifiiii'e nj llie .I/iii'flthlt l'uler

* liis iv not I» irmnlr il iiii-vi-ivuliim ol cxisiiiiu UiviiRI lino iv mee-wiiiily iiiitkiiiilile in li.nmint. *xe/’.a., ie Cr.moii.il CmileiciiL.C ol .Shite lenivl.iltiit-v, (N(M )a milimi.il mgiini/alinii ol .iiliio>.
timn itie iin NN Uijiit.iiiiivv jiculiicljve, n (iiiiliiii coiivliliitncy may lie v.ilii.ililc il tic m vlie it In im.iuly /O vl.uc Icei-Lilmv iiml iln.ii vhillv.
Icliii.-seitl ciiiiMIlikiils' views .icciiiillely. 7
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Examples of the major national initiatives arc:

The Common Came Proposal—A Model for Slate Self-Improvement. This
public interest group, a grass-roots “ goml government” organization with more
llian 225,000 individual membc* j\\d offices in over 45 stales, has developed a
model amendment lo slate constitutions with an accompanying net which stales
can choose in idopt. The two enactments (constitutional amendment and
statute) apply lo built legislative and congressional districts and arc designed to
balance stability with flexibility. The Common Cause plan proposes among other
things:

e u commission to draw district lines. Commissioners (live in number) must
meet certain <|tiulificu(ions for "im partiality;" Four are appointed by specific
members of the slate legislature, and the four select a fifth to serve us Chair;

« redistricting standards. These arc rules which ihe initial apportioning author-
ity must follow in its plans. It is suggested that dislriels embrace approximate-
ly the same size population, respect political subdivisions, be composed of
contiguous territory, be compact, be drawn so us lo avoid giving any group or
individual political advantage, und be drawn so as to avoid diluting minority
voting strength;*

e accountability provisions. In addition to requiting public hearings on
redistricting proposals, the plan provides the opportunity for qualified voters
lo challenge ihe plans, and for federal courts to adjudicate these claims.

I'ederal Guidelines with Redistricting Commission Requirement. Senate Hill
596 anil its House companion Il.U. 2653 (96th Congress, 1st Session) embody
this upprouch. Although the bills differ slightly from each other, both support
the tripartite Common Cause upprouch: coinmissiou-staudards-accouuiahiliiy.
The primary diffeicuec lies in the Common Cause models' presumption of stale
action which gives the individual states u choice on implementation, unlike the
congressional hills, which, once enacted, require stales lo adhere lo their provi-
sions. On lhe other hand, itrccmise Ihe Common Cuuse Act is meant lo he a suite
statute, il contains many specific provisions which the congressional options
omit. The congressional bills afford slates the opportunity to decide individually
on a number of "specifics " in lhe way in which they will adhere to the more
general federal mandates.

I'ederal Guidelines without Commission Requirement. 11.11. 1516 and its com-
panion in the Senate, Amendment 237 (96lh Congress, 1st Session) olici another
reform upprouch. Although the two bills vary slightly, both arc based on sugges-
tions fiom lhe House Wednesday Group.** The major differences between these
I'ill. .mil Ihe previously mentioned congressional proposals is that 11.It. 1516 and
S. Amendment 237 do not recommend the establishment of commissions, as the
sponsois feel that Ihe choice of approach in ensuring equitable application of
federal standards should he left to the stales.

t t = o

Itather than address ihe totality of strengths and weaknesses of each major
proposal, il may he mote valuable to review individually major components oi

«I'm UlllTer (liscimiim (it »Im»l,lids, sec I".ill [T11.
**('iinilimal ol tliiily-lwi> iiiidikiiiic lo liln:i,il Itc-|iiitilicuii iiitiulicis ot llic U.S. Itiiusc ul ltciucuii-
iJlivts.

concepts. As might he expected, many proposals share some provisions and
differ on others. The following discussion, therefore, lakes up the key remedial
options and touches on the significant arguments from various perspectives in an
attempt both lo foster a belter understanding of the issues and lo facilitate
iofotmcd decisionmaking. The discussion treats two major issues: who should
make the decisions, and what role might standards play in this process. Our
intent is to illuminate rather than to advocate particular stances on specific
provisions.

1(1. The Issues: Are Standards Needed?

In examining the redistricting process, several basic issues must be addressed.
One fundamental set of questions revolves around the need lor and characlci of
standards lo guide and order the development of icapportionmceni plans.

To WIluit Extent Should Standards be Arlieulated?

Some groups claim that the most important aspect of redistricting reform is the
establishment of specific itilcs which must be followed when thawing congres-
sional distiict boundaries. Indeed, if fair rcilistticling standaids arc made so ex-
plicit that liue-drawers cannot abuse their discretion in interpreting them, the
matter of who has the responsibility lor applying the standards may well become
less important. Yet, even those endorsing clear standards may disagree about the
extent lo which certain slantlaids should be defined by Ihe law. The narrower the
definition, lhe less flexibility is available to accommodate factors affecting the
fairness and soundness of plans which are not yet in existence when Ihe definition
is formulated. Moicovcr, as might be expected, some decimal experts me op-
posed to explicit standaids, parliculaily federal ones.

In Defense o f Standaids. A 1979 cditoiial in the WushiiiKlon Post stressing the
need for standards (pailicularly to provide com Is with icvicwing guidelines) em-
phasized one of the common rationales for this appioach: "Since the federal
courts me already deeply into this ‘political thicket,* (of judging the fairness of
redistricting plans| it might he useful to them—its well as to the cause of ending
ihe uinic indefensible forms uf the gerrymander—for Congress to spell out how
il believes congressional district lines should be drawn."* Indeed, many have
viewed standaids as perhaps |he most impoilaui agenda items in lhe fair
ledislricling "portfolio." As a former AFI.-CIO advisor on reapportioiuneul
matters and lhe plaintiff hi Wells v. Rockefeller has slated:

The most effective way to prevent gerrymandering is not to . . vest
special powct in some judicial umpire or even in a nonpartisan author -
ity. Italhcr il is to make sure that whoever draws the district lines cannot
do so m a manlier calculated to bestow special advantages on any . . .
giotip . . . And the best way lo do this is to establish firm, explicit . . .
gioiiud niles.**

b

finliiniiliii. e 21 . . .
-wenis, At tleliyiniiileilns” Qmiimiith Dullmint; Tublediu, ! viomir 1ivic teviesy
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Equity, uniformity, visibility nud accountability—ul lint blush, all appear to
make lhe ease for articulate standards. Few seem to quarrel with the idea, at least
in principle. Yet, there is a significant measure of opposition.

In Opposition to Standards—encroachment on Suites' Rights. The National
Conference of Stale Legislatures has expressed concern that if Congress man-
dates that commissions draw plans according to specific federal standards, the
slate legislators will be accorded little voice in (lie redistricting process. The stan-
dard response to this objection is that stale Icgishturcs would retain a significant
influence in appointing commission members. Of course, this influence would be
limited by reform proposal restrictions on who could be appointed.

I Absence oj Standards throughout the Notion's History. 1l is true that federal
redistricting standards have not been employed throughout most of U.S. history
and that many slates have set no standards for either legislative or congressional
redistricting. Standards supporters, however, assett that (i) pcihaps the federal

i standards which were renewed and embellished from 1H*2 to li)11 ultimately ex-

piled simply because they were not judicially enforced, and not because they were

unnecessary or because Congress did not have the authority lo impose them, and

' (i) states are now increasingly udopling standards. These observations cast doubt

| on the argument that Ihe relative absence of standards in the past implies that

1 they arc unnecessary lo fair and effective operation of onr redistricting appa-
ratus.

i'ffect on Volume of Litigation. Some have expressed wariness of standards
without commissions, suggesting that such u combination may “ open the flood-
gates to litigation" and entail lengthy bureuucraiie reil tape. An uiuleilying piem-

; ise is that many plans will be unable to satisfy fully the variety of standards being

j proposed, and dissatisfied parties may lie encouraged to find some inconsistency

j worthy of cpmt contest. Yet others have speculated that the articulation of siau-

! durds could ictlucc frivolous litigation, since challengers would use standaids as
guidelines to determine lhe types of deficiencies the courts will recognize and
would assess their prospects with greater care.

Slumlords: Conflicts or Priorities. Focusing on Ihe dilemmas of definition and
| dil leiing social und political values that underlie many of the standards propos-
; als, some authorities suggest that the task of reconciling und ordering meaningful

standaids may be immauageahle. For example, drawing districts with lhe same
| si/e population in order lo fulfill Ine "population equality” standard may icquiic

m odd-shaped districts which fail to meet the frequently asseited “compactness”

i requirement. Nt.'SI. has complained, in this vein, that many congressional bills

“impose a litany of substantive and inconsistent standards to govern rcdisiriciing

plans."*

Proponents of standards generally respond to such assertions not by disugice

« mg that .standards may conflict, but by arranging them according to pi unities
which can operate lo miligale the problem: the less impoiinui standaids need

I only he met to Ihe extent that Ihe plan they ufleet is also faithful lo the mote im-
portant standards. Indeed, several experts suggest that priorities should he

Ik, Hium ill -inn(U.iliinem nil Ihliiill ul N( St. nt Slate Sill.milk S 11. Kiiiiy.iu, A11100,1, Hum
Doyen. Kumus, unit flunk's Viiki-iy. Ninth fmulimi).
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made explicit in any reform proposals which espouse redistricting standards, te
Supreme Court seemed lo advocate this priority approach al least with respect to'
legislative districts, in Reynolds v. Sims, 377 U.S. 533 (106*1) where the Court
wrote that alllmugh the slate must attempt to construct districts in both houses
of its slate legislature as nearly equal in population us practicable, some popu-
lation deviations were permissible if “ based on legitimate considerations incident
to ihe effectuation of rational stale policy” such as a desire lo respect political
boundaries. Il should be noted that placing sluiu.urds in order of importance
does not eliminate all difficulties. Additional orcstions which need lo be
answered include what the precise order should be among any given set of stan-
dards, whether there should be a range within which some standards can be
modified to accommodate others and, if so, what these ranges might be.

I-lvandnalhm uf Specific Standards

Against this backill op, it is appropriate now to examine individual standards
which have been proposed, where on the priority scale each might be placed, how
clearly these can ®.d should be defined in law, and how much a given standard
should be modilicd to accommodate other standards.

Population lupudity. Past congressional statutes. Supreme Court decisions,
and virtually all major reform proposals agree that congressional districts should
strive for equal population size. According to the Congressional Quarterly, 385
of the existing <13 congressional districts arc within | per cent of the average
distiict population within their stales, thus confirming the elfoils of stales to
adhere tu this icquircmcni.* Nevertheless, many issues with regard lo this stan-
dard remain unresolved and a good number turn on definitions of "population
equality." Most definitions set forth a percentage of population deviation
allowable from a stale's average population in a congressional district. Various
advantages and disadvantages are claimed lor this approach. The “ deviation
range" concept is meant to eradicate gross population since any deviation outside
Ihe stipulated inngc would be impermissible. This approach seems lo offer a hel-
ler solution llian precise mathematical equality since it allows other relevant con-
sideialions to lie taken into account in a way that mathematical equality may not.
Thus, districts would he presumed to be within constitutional tolerances if the
maximum deviation were within the permitted range. Yet this presumption might
he oveicome by showing that a given plan, nevertheless, “ operated unreasonably
lo minimize the voting population," see Kirkpatrick v. Preisler, 331 U.S. 526, al
531 (1961)).

Among those standaids defining “ population -quality" according to range,
lhcic exist alternatives concerning lhe amount ol deviation allowed. One 19/9
.Senate pioposal, for example, (S. 596**) allt-ws Ihe largest distiict to be 4 per cent
greater than the smaller district (i.e. permits deviation: fiom the average district
of up to 2 per cent). Advocates defending the broader ran.ies assert that they pro*
vide a greater oppoiimiity to accommodate otlici relevant standards and, that in
any event, small ranges may lequiic census figures to he more accurate llian is
now the case. Indeed, the Census lhiieau admits lo a margin i | cum of

eooJKIIETNMIIU-V, 111 Sitv.illl.



approximately 2 per cent in its estimates, anti a census authority testified in iniil-
1079 before a House subcommittee that many stale representatives had en-
countered problems using census figures to draw redistricting lines.*

Tims, although debate continues concerning the precise definition of "popu-
lation equality," there seems to be a consensus that some standard of this kind is
u ueeessai <(albeit not alone sufficient) requirement for lair redistricting. It
appeais tin.' a range of standards would pass constitutional muster although
Supreme Coi:" decisions ure not fully clear on the extent to which states must til
least strive for riel mathematical equality.

T'olilical Subdivisions. Over 200 counties are split up among congressional
distiicls more than is required by their stale's population average. Many ofihosc
concerned with improving the redistricting process feel that the boundaries of
political subdivisions (counties, municipalities, and other units of local govern-
ment) should be respected in the line-drawing processes, although not all of them
agiee on whether the term "political subdivision" should be defined in the federal
law or tell up to the stales lo define. They propose that political subdivisions
remain undivided whenever possible not only because unnecessary fragmentation
undermines the ability of constituencies lo organize effectively, but also because
il increases the likelihood of voter confusion regarding other elections based on
political subdivision geographies. Fulhcruiorc, preserving political subdivisions
lends lo foster a sense of community.

Still not settled, however, is lhe priority this standard should be assigned.
While it is generally agreed that boundaries should only be respected to the extent
that they are consistent with the "equal population” standard, Ihe issue becomes
more controversial when litis standard conflicts with Ihe "compactness" slau-
datd which discourages odd-shaped districts. Many political subdivisions aic
mill-shaped; if the compactness standard is given a high priority, the political
subdivisions should only be respected when both "population equality" and lhe
"compactness" requirement arc fulfilled. Most groups place presetvaliou of
political subdivisions second only in importance to "population equality."

Other criticisms of lhe high priority accorded preservation of political subdivi-
sions boundaries cut more deeply than those just mentioned. It is charged that
honotiiig subdivisions preserves the "status quo," a change in which may
sometimes be needed in order to eliminate undue Incumbent power in lair distric-
ting situations. Representatives from M A1.01:1", for example, have cxpicsscd
concern mill this standard may jeopardize minority voters: "|T|hc standaid
which requires maintaining Ihe boundaries of political subdivisions is unwai
ranted. In order to maximize the voting strength and enhance the opportunity for
ii.iuoriiics to be elected, il is often necessary to split cities or counties which have
lilige concentrations of ininoiily citizens."**

Conlixiioux Territory. Rarely has il been suggested that congressional diaricts
not be composed of contiguous territory. Generally, a district is considered con-
tiguous if none of lhe territory included within il is entirely separated from Ihe
remainder of the distiict by inter veiling territory assigned lo anothei distiict. In

“luniiiih By M.mil.ill 1., Tuinci, li., U.S. limcmi of lire Census, icshlyinii In-Inii- ilic IImnc initr-
I'oiiiiiiiiiic ihi (‘clunk *hill |»«|||||I||t|nnf May *1, 1VIL
-1 dlisi ilalial 11, W, Alicliiiilu 'cic/, ilim Auotlalc Ciiiiiiul lot MAL Ef 1y

Sfiiiiltif 1>.inlettill (U Iitnm-,) Sj>oihisi ol S. V(.

deed, even though not icquircd by the Constitution or by federal lasv, contiguity
is almost always observed in congressional districts.* Perhaps this practice is
common because, like compactness, il seems inherent to the system of represen-
tation upon which the U.S. House of Rcpresenla‘ives system is based. Although
there has been questioning of the iucorpornrion of contiguity into federal
legislative standards because of difficulty of definition, the almost self-evident
character of the concept suggests that detailed definition may not be needed.

Tlicic are, nevertheless, problematic situations lor assessing contiguity. For
example, lhe question might be raised whether districts are neccssaiily contiguous
if they are comprised of territories joining only al one point or connected only
by bridges or tunnels, or separated by unconnected waterways. Some plans,
therefore, pioposc "convenient contiguous" territory, a concept that is designed
to permit searching sciutiny of these marginal situations and to tillord some rec-
ognition to travel and communication barriers.

CompiiLlncss. ‘I he "compactness” requirement is designed to prevent gerry-
mandering distiicls into odd shapes. One measure o f compactness is to determine
ihe smallest eiicle in which the district can be circumscribed and to compute-the
lalio of ihe area of the district inside (he circle to the area of the circle itself, with
the closer lo 1-1 the better. l.ike contiguity, compactness is required neither by the
Constitution nor by federal law, Inti scholars and politicians alike have acknowl-
edged its value and ninny states have established compactness provisions.

Defenders of the compactness requirement maintain that il is centra! to lhe
lhcoiy of geographical representation upon which U.S. House of Representatives
selection is based. Geographically compact distiicls also tend lo reduce electoral
costs in lime and money, since candidates and campaign workers can mote read-
ily cover smaller districts. Nevertheless, a compactness standaid which would he
logical lor one district might be quite inapplicable to another. Thus, general
language requiring lhe aggregate lengths of distiict boundaries in the stale lo be
is short as possible might be more appropriate in federal standaids ilum more
detailed or niurnw definitions. Stales, however, could choose to define Ihe Icim
mote utiltowly in tlicit own constitutions or codes. This level of gcneialily is seen
its preventing the aihilituy shilling of lines for political advantage while pel milling
minor dcpaiimcs fiom compactness to accommodate impotianl companion
standards. Vitiually till ptoposals suggesting this standard place il below Ihe three
pteviously mentioned in icims of piimiiy.

"Aotii'ynynwuleiinii* SInndiinlx. Some cndoiscis of standards believe that
even if the pteviously mentioned requirements are carefully aiiieulaled and en-
forced, there should also lie explicit “antigenymaudciing” standaids. These gen-
cially piohibil the thawing of lines for |he purposen ' ‘ ! ol
and cmicmly exist mulct the laws of Colmado, Delaware Hawan and Oregon
Such icgniicmcnis save us an added safeguard against lioc-drnwcrs who, while
devising tt menus of lullilling the previous requirements, still intentionally manage
to stiucluie distiict lines which establish an undue political advantage.**

eIn liiii, a liilciiil mini, in Kw/will v. I'un. 211 1. Supp. SI (M 1) 'li-un |3J2( nnpir.i.l @ U-
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The “ p.tlitical advantage" type of standard lias encountered some opposition,
It is seen oy some as an attempt to make the line-drawing process politically
neutral, an impusdhility since every district line favors some political party, per-
son or grout), ,'roponents respond, however, that the standard is not meant to
void n plan merely because it favors some group or individual. The Common
Cause model, for example, does not void a plan merely beeaise it results in
favoritism. Rather, il requires that challengers demonstrate that districts were
drawn for lhe purpose of favoring some person or group.*

In addition, problems may atise under un nnligerrymnndcring standard with
regard to determining which entities should explicitly be prohibited from gaining
political advantage. Among those suggested by various proposals arc: political
i.arlics, incumbents, economic groups, certain racial minotilics, certain language
groups, und specific individuals. While il seems laudable to attempt lo eliminate
the possibility of any entity gaining political advantage, an effective standard may
be so difficult lo articulutc that Ihe rQuliingjiUcinpl conkl Ltcalc tiiDtc problems
Iliiin it would solvelJTiTdeed-. (ainiinoii Cause redistricting expeit Ihuce Adams
has advanced this ciilicism with respect lo the protection of certain socio-
economic communities (us has been attempted in Alaska, Colorado, |lawaii, and
Oklahoma). In a 1977 article, lie wrote:

The notion of "socio-economic communities of interest” is so broad
that a reapportionment authority could knowingly demnrk geograph-
ically overlapping communities. As a result, lhe reapporlionnieul au-
thority would have lo fuvor some communities of interest over others.
Il is possible, therefore, that under the broad provisions those com-
munities of interest that have been Ihe traditional victims of discrim-
ination will gain no additional pioleclion.**

Another frequent criticism of the nntigerrymundcrmgsiuiida’rd is that it weak-
ens the theory of geographical representation. If a "fair system" i: 1 incil as one
which guarantees that groups receiving a certain percentage of Ih ;>ul vote are
awarded a similar percentage of seals in Congress, lhe United Stales would have to
adopt a mechanism for proportional rather than geographical representation.***
Many political scientists assert that lhe U.S. electoral system could not readily
make this change because it would entail political conditions (e.g., the growth
of a multi-party system) which aie foreign to the nation's political system and
iiadiiions. Yet, il is possible lo focus only on geographic information in the iri 11
Immolation of redisliicliug plans and then to apply a "political iulluciicc" concept
in checking a plan lo ensure that it does not unduly benefit some specific group or
individual. An antigen ymandeiing standard might decree that such a check is
desirable although the type ofdata lo he used in making this test ami its nuumci of
application would have lo he caiefully worked out.

mme cull ini.miic rlic mli'iil ul gitiyiiiiinilciiui] liy limling ul uny liiiiliiikiil ilisHliiiliily ia Hum ul
ti.iiiiiii.il i.ililit,ilium nil liuw likely llic i«|nciiil wills vnin iil.iiinmlii[i a wunlil eivi rise P»imilil
lit\C «HKill 1ill liy ilMIIL'C.
*<*iiiiiiiinii Crime, "Tiiwunl a SyUciu of Tail unit | .it-iivc ltcliiisciiniliiai’,” (Wmliiiiuiini. D.C ,
lii/J) ul 51,
-MAILnio, "A Mnitit Ite,ililinrlinnnieiil I'rnicis" ui/i/u, ul Bi'J,
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Some gumps oppose any cxpicss prohibition of political gerrymandering, ar-
guing that ihe Supreme Court lias never found it unconstitutional to take certain
eousideialions into account when diuwiug initial rcdislrieling plans.* However,
advocates of this standard, in addition to questioning the validity of case pic-
eetlenl here, suggest that il is precisely for the reason that constitutional strictures
may permit some accommodation of political considerations that federal stan-
dards must be articulated in this area in order lo prevent abuse.

Other Considerations; "Affirimiliive Ccrrytmmiicring” I'rudices

Most authorities and organizations advocating antigenymamlering standards
disapprove of the use of statistics about a district's racial or linguistic composition
to dilute ihe voting strength of certain racial or language minorities. Indeed, both
Supreme Com | decisions (e.g. Gumilliun v. Light/oat) and federai legislation
(Ihe Voting Rights Act of 1965) ptohibit such practices.**

A more controversial question, hov  cf, is whether such information should
he taken into account to afford mine, c¢s un advantage so as to compensate lot
past redistricting injustices (hence tire name "nffirmulivc gerrymandering"). In
this vein, an expert on the effect of redistricting on black voters lias suggested the
following language Im inclusion in tedislriciing proposals:

There shall he an alfiimutivc duly on the pail of lhe |initial renp-
poiliomueul authmily) to insure that Ihcic is no discrimination on the
basis of race m eolm in lhe drawing of congressional district lines.***

This approach seems to he supported by Supreme Conn pronouncements
|United Jewish Oramuuitions v. Curcy. 430 U.S. 144, (1977JJ; lhe NAACI* has
also gone on record in support of "affirmative gerrymandering":

Whereas, courts, including the Supreme Court, have recognized that it
is sometimes necessary lo Dike race into consideration in the shaping of
voting distiicls to eoneet violations of the Constitution and of the
Voting Rights Act; . . .| I'Vlie NAACI* opposes any law that would
restrict legislatures oi other entities in their dibits to eoneet Ihe under-
lepiesenialiou of blacks io Congress.****

Some mino.ily interests (eg. M AI.I3lil;) suggest lluil a diluting effect in a re-
disliiciiug proposal (witli m without proven intent) should he sufficient proof of
discrimination lo invalidate it or, al least, lo create it presumption of delee-
liveness in any slate and not merely in those juiisdiciions with a history of dis-
crimination. The lalionale, diawing on experience with lespecl lo efforts to
establish discriminatory intent in mullets of ininoiily employment and educa-
tion, is ihiil piovmg such intent is difficult if not impossible.

In City oj Mobile v. lloltlen the U.S. Stipieme Conn dealt with the intent issue
in the ron".ex| ol ii ledistiieiiug challenge based on Section 2 of the Voting Rights

*NI SI.; Viv<hil/iuy v. (Ciwiiimixf. <12 D S. MS (13/r) unit whin- v. 1.'wih-r. <12D S. 7S\(IMM) m
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Act.* Mobile's at-large system or flections was alleged to cause discrimination
against minority groups. The Supreme Court ruled uguiusl plaintiffs, rmdiug that
the iulcnl to discriminate had not been proved as required in u Section 2 chal-
lenge.** This particular election system had keen established in I!)I |, before the
date of applicability of Section 5 of the Voting Rights Act. llad Section S ap-
plied, lhe system when proposed might not have passed muster during the
statutorily mandated preclcurancc procedure which requires that a ‘overed
jurisdiction must prove that a proposed change has neither the intent nor the ef-
fect of discriminating against minority groups. Thus, a paradox exists with respect
to the relationship between the Voting Rights Aet and electoral systems. While
Section 5 jurisdictions generally may not establish at-large systems, such existing
systems und systems adopted by non-Seclion 5 jurisdictions may be imposed and
perpetuated regardless of their effect on voting strength.

While a requirement which prohibits dilution of minority voting strength
would lean toward Plan U instead of Plan A in an illustrative four-district urban
area such as graphically portrayed in Figure 6, the ‘‘affirmative gcriyinaudcring”
approach might favor Plan C (at the cost, il is noted, of some geographic gei-
rymnmlering).

Figure d**
Plan A Plan 1) Plan C

Note: £222 2222 denotes minority

These points of view have been criticised on several grounds. Firs., there has
been rpiesliouiiig of one assumption upon which affirmative geirymatuleiing
rests, namely, that minorities make up an essentially unified voting block that
will rally behind a ininoiily candidate. Il can be argued, of course, that even
though ininoiily constituencies will not necessarily elect minority representatives,
me Pager lhe percentage of a minority population in a district, the more likely it
is that Ihe distiict will elect a minority candidate. Mote intensive studies of
ininoiily voting behavior may shed light on this issue. However, regardless ol
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ecilaic iliiill In:iiii|mi>i | ai iilifilicil liy nay Mliilvai poliiicul mintiviiiim lailcny ai uluiiltc iltcnulii at
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the practical impact of such "affirmative gerrymandering,” some political
analysts seriously question its theoretical foundation, maintaining that while
icdisiriciiug should noi contribute lo discrimination, neither should it carry lhe
burden of compensating for past discriminatory practices. In lhe words of one

expert:

(A| racial quota (affirmative gerrymandering) could easily he super-
imposed on a legislative body which is elected hy a system of propor-
tional representation. It could simply be required lhal a particular
group's proportion of the total population he reflected in lhe member-
ship of the legislative body. Hut lo attempt lo apply a quota to a
legislative body which is geographically based (as are lhe U.S. Congress
and every one of lhe stale legislatures) is to mix two fundamentally in-
compatible concepts.*

Time Provisions'. Throughout the redistricting process, there exist steps which
may become obstacles to limcly action if time limits are not imposed. These in-

clude:

e completion of a pioposcd redistricting plan;

m voter challenge;

« initial court review;

» formulniion of an acceptable plan if lhe iuiiial plan is rejected;
» final judicial decision on acceptance of the plan.

Some improvement advocates believe dial there should be few, if any, specifica-
tions of time limits since they may be unenforceable if emergencies arise which
preclude attention to icdisiriciiug matters. These individuals endorse the "as
soon as practicable” appioach. cithers believe Ihal a maximum lime limit should
be set for some, if not all, major steps. This would help avoid the problem of
ultimate plan acceptance after census figures have become outdated or after
crucial elections have passed.

I'cihaps die most crucial lime problems arise in connection with drafting of
initial and final plans. Some experts suggest (hat a lime limit be set only for Ihe
accepted beloie political interests can predominate. The voter challenge time
peiiod is also a subject of controversy. Some proposals allow voters to challenge
plans up to fit) days allci they have been made public, while others allow up lo
nine mouths alicr establishment of the last distiict after a decennial eusiis (e.g.,
S. D and Amendment 2VI plans, respectively). The shorter peiiod aiiempls to
cosine Ihal litigation will conclude before ihe next major congressional election
lakes place. The longer lime provision, on die oilier hand, olicis. citizens a
greater oppoiluuily lo pailicipulc in the apportionment piocess and to hold line-
drawers accountable, (icnerally speaking, some articulated time limits, peihaps
mote as a tingel than as a rigid goal, would seem desirable in reapporiioiuneul
siinitial rl selling.

«Well., " ‘Alligmilive (icuyiiiiiiiilcinig’ (‘uiiilmhii=>U 111.met v'ittlilcim,” Niiuimul l.ivu- llcvii'n-
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'ibis discussion lias explored (lie major options under consideration with re-
spect to standards lor congressional redistricting. While the options remain open
lo debate, il appears that virtually all reform interests view mandated icdislricl-
ing standards as an important element for improving the electoral process.

IV. Tile Issues: Who Should Multc the
Itedislricliii(> Decisions?

In addition to a determination of lhe need for and character of standards, the
reapportionment “ nilemakcrs" must he identified, i.e., Ihe body or governmen-
tal entity which determines where responsibilities lie Tor making subsequent deci-
sions. 'litis body possesses the authority to determine whether commissions, stale
legislatures, or other governmental olTicials draw district boundaries. II' the
rulcmakcrs decide that specific processes and specific protections should he in-
cluded in initial plans, such reviewing responsibility must he allocated. The main
candidates for these key duties in the reapportionment process will he discussed
separately.

Who Should he Ihe lItcdislricling Itiilcmukcrs?

The ultimate authority lo decide how subsequent redistricting decisions should
he made lies with either Congress or the stale legislatures.

Contention* a* to Congressional Authority. It can he readily argued that the
Constitution grants Congress this ultimate authority. Article |, Sections 4 und 8
are cited in support of this view. Ardclc I, Section 4 declares that Congress ‘‘may
al any lime by law make or idle “ (regulations about the) ‘‘times, places and
manner of holding . .. [congressional) elections” and Section 8 grants Congress
Ihe power "To make till laws svhich shall he necessary and proper . . ." iui car-
rying out its constitutional powers. This basic authority as well as subsequent
judicial inletprctalions suggest lhal regulation of rcdislricliug is within Congress'
constitutional prerogatives. Indeed, lhe Supreme Court, on several occasions,
has interpreted the Constitution us giving Congress authority over rules affecting
congressional elections.* Another argument supporting this view is the pragmatic
contention that Congress has exercised such authority in the past on seveial occa-
sions without encountering serious objections.

Contentions os lo Stale Legislative Authority. The National Conference of
Stale Legislatures (NCSI.) is perhaps lhe leading advocate of piccmincnl aullioi-
u, it state legislatures over "™-apportionment, and has officially opposed any
federally mandated procedures, structures, or substantive standards on rcdislrict-
ing. TImsc, like NCSL, who favor the current system (which accords stale
legislatures an essentially ficc hand, subject, of course, to Supreme Court con-
stitutional iulerpielalimis) advance several arguments, I;irsl, they maintain lhal
the framers of the Constitution intended lhal stale legislatures have ultimate eon-
litil, noting thill Aiiiclc I, Section 4, provides that "the times, places ami manner

e ajifiem> A, finkerv. Cm, Its I'ntle Sriulil, Gogm v, Milrull.
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of holding Congressional elections shall be prescribed in each Stale by the
Legislature thereof." Testifying before the Senate in 1979, NCSL spokespersons
contended that congressional power in Article |, Section 4 to "make or alter"
such mles is misiulcrpicicd when applied beyond lhe must compelling emeigeiiey
situations:
Congressional authority to oversee national elections was controversial
and was accepted only as an extraordinary device lo he used in extraor-
dinary circumstances. Il was not intended to grant the national
legislature plenary powei over elections or to permit that body to inter-
pose its notion of political fairness.*

Although Congress has legislated some standards, state legislatures historically
have been responsible for making redistricting decisions. This relative congres-
sional inactivity on rcdisliicliiig stems largely from a history of lack of enforce-
ment of congressional mandates rather than from any irrelevancy of the rules to
improving tire process or fiom an absence of congressional anthoiiiy to make lire
rules in the first place.**

The debate about “ultimate rulemaking" authority is of greatest moment
whcic the U.S. Congress ami stale legislatures would assign subsequent respon-
sibilities in a different manner. Perhaps, (hen, Ihe most crucial question to lie
answered is who should have responsibility lor drawing district boundaries.

Who Should he the Initial Apportioning Authority?

This is perhaps the most controversial issue in (he reappoilionmeul debate, for
il affects a power exercised try stale legisl times since lhe inception of our
icpuhlic. The two major candidates for the responsibility are commissions and
state legislatures, lire "commission"” concept has generally attracted Ihe
"reform" label, yet even some "reformers" icsitate to support il.

Advocates of the "commission" approae i feel il has appeal because the
"legislated” system allows it great degree rf self-interest to operate in the
rcdislricliug process. A former Illinois Congrcs auan testified in 1979 Ihal lakittg
rcdisliicliiig out of legislative hands "greatly u luces Ihe inherent conflict of in-
terest which now exists when the same people wh >draw a new map and vote on it
also have a pcisoual stake in its outcome."*** St ilc politicians have occasionally
admitted to this self interested motivation; many legislators dislike the rcdislric-
ling responsibility, lon use il in "self-defense," \ itli knowledge that if they do
not succumb to lhe temptation of drawing lines i ivorablc lo their political in-
terests, their opponents will certainly seek to do so

Those groups skeptical about commissions suggest u > commissioners miglit
be just as subject io political prcssincs from congrcsspers ms as aie state legis-
lators. If lire commissioners rue political appointees, they may even be more vul-

«1'33'J llcitinns — hi WL (ilitli'nri'iil un  In'li,ill n( NSCI. ul Sliii- Sen.li,iIS S 1. |(n
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ncrablc lo political pictures than a legislature elected by the public. Commission
supporters respond by endorsing the introduction of safeguards inlu (lie appoint-
ment process to eliminate "special interest" commission members. In a ID77 arti-
cle, one rcdisliicliiig expert pointed to the Arkunsas legislative commission (com-
posed mostly of legislative leaders) as u biased body tli ". could not “ exercise the
independence sought by lhe udvocalcs of rcupporliomnenl rcfi ;m." He strongly
commended, therefore, the "impartiality" restrictions iitcoipnralcd in the Com-
mon Cause proposal.*

Critics of the commission approach also assert (hat creating commissions
unrealislieally attempts lo remove politics from an inherently political process. Il
is impossible, the argument holds, to apportion political power by a non-political
process. Further, the fact lhal citizens can vole directly for legislators but not for
commissioners may cause voters to feel disenfranchised and removed from I|he
electoral process. Pro-commission authorities concede the importance of a sensi-
tivity lo the danger of removing the redistricting process too far from lhe
legislature. They typically stress, however, lhal (he icform is designed not to deny
the legislature its interest in rcupporliomnenl, but rather to buffer the process
from conflict of interest.**

Some experts contend that entrusting redistricting lo u commission may bring
ihe process closer lo the voter, as many plans implemented in the recent past were
drawn by lhe courts, a body over which voters have even less control than over
commissioners. However, proponents of the current system asseit that commis-
sions boast no belter "track record" than do legislatures in terms of producing
plans acceptable lo Ihe courts. While there exist few statistics relating to commis-
sions drawing congressional lines, the information about slate legislative com-
missions turd icappoitionmcni commissions in oilier countries may shed light on
the issue. According lo NCSL, only a "handful" of stales have seen their con-
gressional plans redrawn by the courts, and one recent study of redistricting prac-
tices suggests lhal Ihe overall record of some bipartisan commissions has thus far
been shown to benefit lhe party controlling lhe stale legislature moie than have
Ihe other methods.*** Furthermore, according lo 1974 data, about a thiid of lire
plans initially proposed by both stale legislatures and lhe courts were rejected in-
itially by appellate courts.

While these statistics offer meager support, if any, for the commission con-
cept, commission proponents point lo other data Ihal lend to cm robotale the im-
proved commission linck record. First, many rcfoimcis lake issue with the
"handful of stales" estimate. In fact, most estimates arc lhal between 25 petcent
and 35 percent of cmrenl house district lines weie drawn by Ihe courts. A 197]
study by the Council of Stale Governments concluded, moreover, that commis-
sions seemed to establish belter track records than stale legislatures.**** Other
analysts point lo commissions in other countries (e.g., Austialia, Canada, and

*Attains, "A  Mmlil [tc.i]iliiiiliiiiiiuciil 1'iuecss; '"Hie Cuuiliiiitiiv Quin tin ‘l-nii .mil 1:1lct live
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Great lltilain), suggesting Ihal their record of electoral ctpiily is belter than that
of those in the United Stales. Although lhe controversy about actual perfor-
mance may be resolvable only with further study, il does seem clear Ihal more
than a "handful" >f congressional rcdisliicliiig plans initially drawn by slate,
legislatures have hem found unacceptable in the courts.

A collateral consid ration in assessing performances is economy, i.e.. whether
commissions can save lime and money. because commissions would be created
for the specific purpose of efficiently und equitably preparing rcdisliicliiig plans,
their entire organization could be shaped toward lliul end. Such specialization is,
of course, cxlicmcly difficult in a stale legislature with numerous anil diveise
responsibilities. Unfortunately, reliable estimates of the comparative costs of
commission vcisus stale legislature formulation of plans me not readily
available. Yet, there are some figures which provide an initial framework. From
1971 lo 1973, ihe California legislature invested approximately SI million
developing a rcdisliicliiig plan (which was ultimately replaced by a court-
appoiulcd Special Masteis' Committee plan) and in 1971 there were over 26 full-
time legislative staff members woiking oil Ihe California redistricting. Hawaii's
rcappoiiionmcni commission spent about $200,000; Montana's spent approx-
imalely $20.000.* These figures suggest that Ihe dollar dimension of the debate,
even if not an ovcriiding consideration, merits sonic study.

In addition to ciiticism of Hie "commission" approach, advocates of stale
legislature line-drawing advance several positive claims. Il is commonly asserted
that stale iegislatmes have not abused llieir discretionary powers. It is argued that
since fmly-iwo states have a population deviation of less limn | pci cent (i.e., in
these stales, the population of the greatest district docs not exceed by more than |
per cent that of the smallest district),** this demonstrates that legislatmes have
uiade n conceited effort to draw fair districts. Thus, since the only constitutional
requirement of fairness articulated by me Supreme Court is population equality,
and since the legislatmes aie adheiiug to that rule, they have made a "good
faith" (and hugely successful) cffoit lo establish lair distiict lines. As noted
eailier, reformeis caution that although population equality is necessary for fair
rcdisliicliiig, it is not alone sufficient.

liven if the commission concept is accepted, controversies can aiise concerning
hnih ihe method of selecting commission members mull their number. ‘I'lie greater
the number, the moic likely il is Ihal the commission will take into account
miuoiity views. However, a large membership may increase financial costs while
icducing the likelihood of a consensus. An equally troublesome question is, who
should mandate the commissions—Congress or lhe stales? Those suppoiling the
cuiigicssinual approach maintain Ihal il will ensure lhal all slates establish com-
missions whose membeis me selected in the most impmliul and uniform way
possible. Ciilics, hnwecvci, question both Ihe political and constitutional advisa-
bility of Icdcially mandated commissions. They voice the view that the rcdisliicl-
ing mechanism should be left in state hands, where il can be held accountable to
ihe citizens. They also expiess concern Ihal members of a federally mandated com-
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mission may view themselves as ultimately accountable lo the federal govern-
ment, lo ihe detriment of viable state government.

Constitutional questions also have been raised in this area, especially with re-
spect lo congressional authority to specify the method of commissioner selection.
Plans requiring certain stale legislators to appoint commission members, lor cx-
umplc, might violate the "appointments clause” of the Constitution which re-
quires that certain “ Officers of the United Stales" be nominated by the President
and confirmed by the Senate.*

Three congressmen advanced this argument in 197!) before u House Subcom-
mittee, pointing out thut it was their understanding lhal (i) commission proposals
do not specifically define whether a commission would he u stale or federal agen-
cy, (ii) if a federal agency has more than investigatory und iuforumlory powers,
its members must be selected in conformity with Ihe “ appointments clause," and
(iii) since the commissions would be responsible fur making rcapporlionment
decisions (clearly moic lliun investigatory und informulory powers), the constitu-
tionality of their selection by parly members in the stale legislatures would clearly
be pul inlo question.** They also suggested that congressional specifications as
to commission selection and membership might violate stales' tights under the
Tenth Amendment, by requiring rather than authorizing stale officials lo per-
form federal duties. These views are questioned by legal experts for gioups
espousing redistricting commissions who see no "appointments clause” issue
where purely legislative functions are involved (as in preparing district plans) and
discern in the broad federal authority recognized by the courts over congressional
elections lhe legitimate power to specify redistricting procedures such as commis-
sion mechanisms.#*¢ Thus, il appears lhal the issue of congrcssionally mandated
rcappnilionmeui commissions must await judicial interpretation lor final con-
stitutional validation (although little constitutional question exists that the stales
may proceed with this technique on their own initiative).

A fuiliter line of thinking in this vein merely dismisses commissions as lacking
iclevancy and meaning with respect to the problems of fair apportionment. On
Ihe one hand, it is claimed that if there are fair and clearly defined rcdislricliug
standards and if there are "accountability” provisions sciving as a check on the
redistricting authority, il makes little difference what body holds the rcdisliicliiig
responsibility. Thus, each individual stale should choose whatever method of

¢ Ai IIcIi 11, Section 2 eI 2 tic sIuiII Iuivc pawn by uml wiili Ilic uilvicc unitcamcnl Of llic sciuilc It>

eeyTl) IIeannys ul 35 \ti (slulemeuls of Kepleseulallves lames | eaeli, Kulieil Kusleiimeiii, anil
Williuin I'ien/el relyinu on Ihuklcy V. VUtivi. -121 U.S. 1(10/6). inleipieiiug the ease as inihlinu in pail
lhal il'u letleiul agency lias nunc lliun Invciligmoiy unit inlmiiialiny puweis, memliei seUeiiun mini
e||I|t0|n| lu the "iippiiiiiliiieuls clause.").

eesin’ tf.. II|) I'dlings ul II||I (slulellleul uf (! ||m|m|n ( uiisc (teuelnl Cunnsel K. ttnlllo //«l'

v. llulni (1V12), uml f)/i-j;ici V. Allle-l<>- //(IV70) us cslallllslllng (mlpless s eleal pusvei in J|v05| stales
ill all eoiiiinl uvei leilisliielins ami, llivrefuie, iilsn lo eseieise mine lliuileil pieni|)alwts ol'speeilymu
pineeihiial lilies uml uiclhmls lor Ihal function.).
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icapporlioninciil would, in iis political conicxi, be consislcul with fulfilling these
oilier major requirements. On llic other hand, there arc those who remain skep-
tical about articulating any reform measures, feeling lhal those who wish lo ex-
ploit lhe rcdislricliug process for reasons of political sell-interest will find a way
10 circumvent even llic most clearly defined rules.

Accmmliihilily Provisions; Who Should Judge the Plan?

Oven if the initial icappnrtioniug authority has built-in fairness safeguards in
terms of character, independence, representativeness, and pro.'edural standards.
1 must he recognized Ihal unforeseen injustices may still result. Thus, the major
reform proposals all incorporate some accountability provisions. These include:

< pioviding lot open hearings when the line-drawers are considering
ledisliictiug options;

» requiring public notice of redislricling hearings;

« making the recoid of any hearings publicly available (pci haps by
publication in legislative journals);

- affording the oppmlimity lo qualified voters lo challenge a proposed
plan within a reasonable period (affording sufficient lime to become
acquainted with lhe line-drawing proposals and lo prepare necessary
information lor the challenge, hut not so long as lo delay unduly final
determinations) and, possibly, with waiver or reimbursement of al-
lot uey’s lees for successful challenges;

e placing imlimiily in fcdeial courts lor expeditious review of plans,
cither through challenge initiatives or automatically; and

» allocating responsibility for replacing inadequate or objectionable
plans—the retliawiug to he accomplished by initial redislricling body,
new group, oi the comis.

With respect to judicial review measures, questions arise concerning what
specific time piovisions should he included in Ihe authorizing hills, and whether
there should he aiilomalie judicial review as opposed to review only of those
eases which arc challenged. Automatic review now occurs for legislative icappor-
lionmciil plans in Cohnado, I-'loiidu and Kansas. It offers the advantage of a
routine and more ihoioiigh cheek on initial plans, as courts may catch i.ti-
propiiclics which public sciminy misses. However, automatic icvicw also raises
questions. In paiiiculai, il is iuiciprclcd as permitting lhe com Is ton great a role
in ihe rcdisliicliiig pioees:.* The undeilying argument stiesses that lhe legislative
and mil Ihe judicial Inanch of govenimeni should possess ihe piimaiy aullmiily
ovei ledisliictiug; the coinis should not operate as the ultimate uihilci and ap-
piovei of decimal system aiiimgcmcnis of this kind. An additional pinblcm
identified with icspeci io auiomnlic judicial review is Ihal Iliccoiuls mini make a
judgment without lhe benefit of the adversaiial pioeess, a uilc I'm which they aic
not optimally suited.

¥Srr.ors, Uhlh It <112 LS. IHL)1'If)) ivli'U' llic ('unil iclc, | 1 b'Mh ictislil, Inn; pihi

siii llic basis nl "tiviiiil.iblc" ilcvi.iiinns. lurn justices iltssculcl, tisvcilun: ili.il llic wilmii hi vllcci
|C'§|I“Ilkl)“IT“d aih' illiniumi inlc Ini siilc legist,nines wlicic llic sliilc iv.is him even leipmeil In pisiily
i Hi i, e,
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Tlic problem or revision or redrafting where initial plans are rejected lias also
generated some differences ofnpproneh. One option dictates that courts rcdinw
plans themselves or appoint other apportioning authorities if they reject the first
plan proposed. Others follow this course only when the initial apportioning
authority fails twice; such u ‘‘second-try" approach is usually defended for plans
which call for redislricling commissions. An underlying rationale reflects the
couccrn that members of a nonpartisan commission, knowing lhal a court of
dieir political persuasion will take over the reapportionment process should the
commission fail lo act, might be inclined to force a deadlock. Moreover, the
commission would likely have at its disposal staff, resources, and experience not
readily available to the court, which il could employ in formulating a new plan.

Although many of the accountability provisions remain subject to debate, par-
ticularly in their detailed content, most redislricling reformers agree that this is a
crucial component for improvement. Similarly, while influential groups may dif-
fer us to who should make redistricting decisions and Imw critical these decisional
bodies are, most seem lo join forces in recognizing Ihe importance of uccoun-
tahilily factors to an equitable reapportionment process.

V. Concluding Observations

This monograph has attempted to identify problems associated with lhe cur-
rent cougiessional redislricling system and to icview the various proposals for
improvement along with major arguments which have been advanced in favor of
and against them. Il is hoped Ihal this analysis will enhance understanding of the
important issues involved, and (hat il v/ill motivate groups and individuals both
within and outside the legal profession to formulate their own views, consider
remedial action and icsisl deterrence lo change by traditional obstacles in this
lield.

The improvement proposals under consideration and debate fall into two
broad categories—structural change (largely focused on the use of special com-
missions for developing reapportionment plans) und promulgation of standards
to help ensure fairness and equity in line-drawing (based on a handful of prin-
ciples miming from population equality through encouragement of minority in-
fluence). Concurrently, two levels of legislative initiative for such icfonus me
under consideration and debate—federal and stale.

Il is not ihe intent or function of this pamphlet to advocate specific rel'oim
positions. However, redistricting equity remains a pinhlcm I'm the nation and
optimal solutions and conditions do not yet appear to have been devised, no less
incorporated in existing processes. Thus, a measure of experimentation with the
new rcloiin concepts seems desirable; Ihe American Dili Association has formal-
ly endorsed such a posture in relation lo the IDUOcensus rcdisliicliiig piocess.*

| ire nation's experience with redislricling commissions has no! oeen sufficient-
ly widespread or intensively evaluated to rliaw final conclusions as lo univeisal
value or the most desirable suhlcuiurcx and chaiaclciistics. Thus, it would seem
Ihal those who call for stale initiatives iu jurisdictions so inclined, inllici than for
a mandate that all states establish commissions, would offei the most piomise
and lhe best oppniluuily lo evolve optimal slrucimes for icnppnifiouuicul.

*Sre Il
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I'ederal rules governing redislricling standards, rather than governing methods
lo apply these standards, however, may be beneficial, although existing uncer-
tainties as lo ihe best "mix” an * order of priority among the most commonly
cited standards (<*£. population vquality, compactness, contiguity, avoidance ol
intentional political preference) suggest that such formulations might do well to
leave some room foi stale flexibility and experimentation in detailed definition
und ordering of any standards articulated.

Whatever the case, carefully studied and soundly conceived redislricling
reform promises lo aid many sectors of society:

 voters in general whose voice will be heard more clearly when election results
are not predetermined by gerrymandering, when competition lor congres-
sional seats is maximized, and when representatives must focus their respun-
siveness on volets rather than on line-drawers;

m racial and cilmie minorities whose interests have often been subordinated in
past rcdislricliug practices;

e congressional candidates from minority parties and challenger groups who
no longer need hurdle undue barriers of self-proteciiou constructed by in-
cumbent politicians;

< slate legislators who will be liberated from political pressures which may in-
fluence them to manipulate the line-drawing process;

e courts which will have clearer guidelines concerning the acceptability of
rcdislricliug plans; and

e rural and suhmlmu communities (when gerrymandering has been used to
strengthen unduly the urban voice) and urban residents (when line-drawers
have attempted lo increase unduly rural representation).

Indeed, virtually all sectors of society can benefit from congressional rcdisii ict-
ing improvement which aids the American electoral machinery in functioning ac-
cording lo our highest ideals of representative government. |he lime is right—for
thought, foi decision, and lot new levels of achievement.
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APPENDIX A

IMPORTANT DATES IN REDISTRICTING HISTORY

DATE ACTOR

i 7

E B B B 3

e

1960

U.S.
Congress

U.S.
Congress

U.S.
Supreme
Court

U.S.
Congress

U.S.
Congress

U.S.
Supreme
Court

U.S.
Supreme
Court

U.S.
Supreme
Court

U.S.
Supreme
Court

U.S.
Supreme
Court

EVENT
5 Stat. 491

17 Stat. 23

Ex Parte
Siebald

1237 Stat.
1314

46 Stat. 21

Ex. Pel.
Smiley v.
Holm
(Minnesota)

Colesrove
v. Green
(linois)
Gomtllion v.
Lﬁmmm
(Alabama)

Baker v
Carr
(Tennessee)

Waberry v
Sanders
(Georgia)

DESCRIPTION

First federal sutute requiring states
10 establish congressional distcts.
First con%res ional attemot to im-
gose,st,an ards In con%ressmnal -
Istricting: - compactness, _conti-
quity, single-member distncts.

Reiterated IS4 standards; set
forth - popuiauon  equality stan-
dard. Relterated in 153
1901

Congress has suPreme_ authonty
over congressional election rules.

Reiterated 1872 requirements.
Fixed numoer_ of US. house
members at435.

Re%uired sutomatic r?apgoru n-
ment on hasis of pOEU&I n after
gach decennial census.

Congress has "authonty to provide
a complete code for congressional
elections.

Courts lack authoric, 10 judge
fairmess of a political matter such
as redisutcung plans.

Cerrymandenng of ciry boundanes
wlthya c?ear?y dgﬁned ?auaﬁl motive
IS Unconsutuuona.

Federal courts have authority. to
Ju%ge f,alrn?ss of legislative
re0"Stneting plans.

"One man. one vote" ("is nearly
a5 practicable”) standard: sines

nttmencal equality amo.n? popula-
tions In congressional distncts.
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1A 1
1961

11IVH

1966

1967

1967

1969

1969

V.1l

AcC'l'Oll
u.s.
Siipmiic
Coiul

u.s.
Supreme
Conn

u.s.
Coiigicss

u.s.
Supreme
Coiiii

u.s.
Cnngicts
u.s.
Supreme
Conn

u.S.
Supi cine
Cimri

I1.S.
Siipiciuc

u.s.
Supreme
Conn

KVI.NT

Hcytwhh v.
Sims
(Alabama)

II'riglii &
tiuckvjcller
{New Yoik)

Vmiiijj Itiplili>
Ati.J’ US.C.

1971.197)
el tcil.

Iturin ix
Kicluiiilsun
(Hawaii)

2US.C. 52

Smiiiii B2
Ailium
(Uniiila)

Kirkihitiick
v. i/
(Missouri)

MWW w
Unikiji'ltcr
(New Yoik)

On'guii v.
Mm Iwll
(Oieuon)

DLSOIlIimON

lloili homes in tlalc legislature
mini meet llie “ at neaily at |nae-
liealile" alanJ.irtl; tome deviation
it allowed in accommodate oilier
melovanl cmitideralious. (e g, pie
saving |Mliiieal ttibtlivitioni).

Yu [novc gerrymuiulciiiig till-
ediitiiluiionul oil grounds ul
iliteiimiiuilloii, challenger mini
tliow cviilenec uf ditciiminaloiy
el feel und purpose.

SlaIM with [i.nl hitlniy ul
ditcilniuialion inuti tnhmil elec-
nnal changes in Depart
mail of Jntlicc for prcticaiunce.
Slate plan may lie rejected if
either inlenl or elleel it in dilute
utiiiitiily power. I'ruleeled
language miauiiliet include
ALitV.ni nalivet, Amciicail In-
dium, Atian Americana, |iertout
of Spauith hciilagc.

Kcdiiiritiing  plant arc  mil
iieeetturily  imenmiiliiliiin.il il’
merely designed lo tedikc tour
peliiioa among ineumbeiil
Icgidalots.

llauned ull.ugc cmigiciiiuu.il
eleelinut.

Although rejecting legislative up-
|miiliitniueiil  plan, The eaiiil
rcengnircd  Thal  lie iiiiiiiimii
numerical dcviuliom aie
imavoidahlc ill tlalc legislative up-
luiiiinnnieiil.

Stales mini meke “ good lailli cf-
foil" lo uthicsc *“ pieeitc
malhemalical cipialily" und iiiml
jmlify all iHipulaiiuu deviations.
Suiei malhemalical cipialily it ie-
ipilied. Invalid.ileil plan which tel
up a New Ymk eungiettinn.il
dimnl null maximum devialiun
uf h6vt.

[tmeivied Cnngrctt't iiliimaie
iuilhuiily ovci tungicttinunl dec-
linnt.

ii<isiatiVi/

concimssimnai.

1

C.L

A lii

1971

1971

1975

197)

197)

197)

1977

10111

U.S.

Coml

U.S.
Supienie
Conn

U.S.
Supierne
Coml

U.S.

Supreme
Comi

uU.s.
Stipienie
Coiiii

U.S.
Stipienie
Coiiii

U.S.
Snpieiiie

Coiiii

uU.S.
Supicine
Coml

i-:vi-:nt
U'liiu tnilb v.
1'Imviii
(liuli.uiii)

(‘iilinur
Johnwn
(Mittittippi)

White v.
Itftjcvler
(Texas)

IIVrr/t* u.
1V rtrr
(leant)

HuJJiwy v.

(('oiineciiciilj

M iiliiiii C.
LTIV
(Viiginiil)

[buiril
Jrui

O lylliiKil-
MmKit V.
1"iin'v
New Yoik
<rlr (>

M nliili't1
Huh|tii
(Alaliaiua)

umscimmion

Muliimember tlalc Icgitl.ilive

tlicuglh.

Where u fedeial coiiii fathiimt a
reditliicling plan, single incinhci
dituieit aie preferable lo iiudli-
iiicilliter dituieit.

(Vilain |H>|Hilaimil devi.ilimit me
IK'iiuittihlc in legitlaiive icdistiic-
liug plant if clfecied lo uccum-
mmlalc t.n.on.il tlaic juthciet
(e.g.. pieteiviug iHihlical tiilnhvi
limit). Midirineinltci ilitiricliiig it
iincomlilnlimial il il dilulca llic
volet of u iaci.il minniiiy.

Devi.ilium of 2m)*/ above
average and 1.7% hehnv average
in Texas eungie.tiun.il dimming
plan ilccmed iiuaeee|Ualite, since
ilitltieit -.'ere uni at
iiiadieinalically eipial at pruc-
lieublc.

Slaiet not iripiiicd lo jutlify
luimii population devialiun in
k~itlalive tlitlricit; a lIcgnl.iuve
ditiiiei plan may contliliilmnally
lie diawn with inlenl In icllecl
[tuhlieal make-up ul tlalc.

Upheld a Viigiui.t legitlaiive plan
which piudiiccd a matiiuuiii
pupal.illun devialiun ill 16.4%,
deeming die plan u laliminl meant
In pictcive (Mililical siiUlivismm.

mhawing legitlaiive illtloel linet il
dc-ngucd In eomply wilh Vming
llighlt Ail.

I'uhlie ollieialt may he elected al
l.ugc even though pollution nl
election ol ililiuiiiliet may iheiehy
retull, wlicr" plainlilli in non-
Vnlliig Itighli Acl Jinltdiclinii Lul
lo show inlenl lo ditciiniinulc in
llic elci'livil meili.mitiii m pm-
eeihiie.

id<isiaiivi:/
conchilssionai.



APPENDIX U

AMERICAN HAIt ASSOCIATION RESOLUTION
ON FAIR REDISTRICTING

(House of Delegates: Fehruury 1919)
i
:Note: The following resoliilion relates to voter purlicipalion initiatives extending
jwell beyond legislative reapporlionntenl. While the complete resolution is set
forth, only that commentary from Ihe underlying report which relates to
redislricling has been excerpted.

RECOMMENDATIONS

HE IT RESOLVED, dial the American Har Association urges the President of
the United Stales lo appoint a commission of distinguished persons front various
walks of life lo study lhe decline in voter parlicipalioii in lhe electoral process and
.to make appropriate recommendations, such study to culminate in a While
IHouse conference on the subject of declining voter parlicipalioii; and

| HIE IT FURTHER RESOLVED, that the American Har Association supports
the enactment of legislation Ihal encourages voter participation, eliminates
(mechanical barriers lo voting and provides for fair rcdislricliug pursuant to the
11980 census without regard to partisan advantage; and

¢ HEIT FURTHER RESOLVED, dial the stale und local har associations he
jurged lo support and join with the American Har Association in this program lo
iimprove and enhance voter patlieipalion.

i
REPORT (Excerpts)

3. Kedislricling I'liisuiinl to the 1i>S0 Census

j  Many of the participants in the Palo Alto conference* staled lhal persons fre-
quently do not vote because politically motivated manipulation of |he borders
«of legislative districts has prevented citizens from developing a sense of com-
munity identity with the men in which they vote. Also, such districting practices
actively skew the tniing power lhal does exist, such as when cohesive com-
munities me broken into several legislative districts. .Such genymaudering was
Isnid to have resulted It) a large extent from the judicial prescription of "one num.
‘one vote.” The sense of the conferees was that legislative distiicls can comply
with that principle and still represent cohesive communities. Accordingly, they
suggested dial, at the next chance for redislricling, Ihe AHA Hike an active role in
supporting fair mid representative legislative districts, drawn without regtud to
; partisan advantage.

Among our recommendations lor action is that lhe Association stippnil the
iconcept of lair rcdisliicliiig pursuant lo lhe 1980 census. We believe lhal there

j-Symmeum nit (iii/ill l“aiiiii>.iliini in (inveniinciil, slinmuicil liy llic Sliciial (innrpii.l.lgc un I:Itc—
Ilinn 1 MWunit Vuici I*ulliijMIi»M, June 19/8. See [>nicceilinjs |ilibbtbcil in the DIUI/I]UIIIIInn- uj Hut
aiihiitmi 1viif 7 (1970).

»

!
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should he a statement uf principle al this lime because of the proximity of the
census, following which viittiully every stale will be cquiretl (o redraw the bound-
aries of congressional and stale legislative districts. We believe that well in ad-
vance of the required redislricling lhe Association should he un record in support
of the goal of fair representation for ull citizens without regard to partisan advan-
tage. In this regard, we should note dial one of the recurrent themes al the Fain
Alto conference was Ihal one of the side effects of gerrymandering was a lack of
competition in electoral polities, thereby decreasing the level of participation.
Our rcdisliicliiig recommendation does not endorse any specific method of reap-
porlionmcnl. Toward that cud we plan lo sponsor a future conference on the
subject of redislricling.*

*Hale lcgMaum, alinincyi, uii/cn gumpt anil nialhiiiialiiium, llic ili.ee tiny tciinm li.is l,ecu linn-

sciibcil Ini imbliitiiliun. See ltc/ncicilliilliui unitItcilnliulins in llic IVSIh. ctl. by Lijpb.iu.
McKay, anil Scuilmv (I cnngum ltHili, 1981, fuilbeuiiiinu).



| AIMIINDIX C

| AHA SPECIAL COMMITTEE UEPOKT
ON UKDISTKICTING

(Excerpts, August 1980)

Since its last report lo the House of Delegates in February 1980, the Special
oiuinillee lias focused its attention ou three major areas of election law:
tdisdicliug, absentee voting, and campaign finance.

RIIDISTIUCTING: Introduction

In February 107!) the House of Delegates of (lie American liar Association
Jopted, on llic recommendation of our Committee, a series of resolutions or.
ie subject of voter participation, umong which was a resolution calling for "fair
idisiticling pursuant to the 1080 census without regard lo partisan advantage.”
i launching u program to encourage voter participation, the Association
litlonized our Coiiuiiitiee lo co-sponsor, with the National Science Foundation,
‘conference on representation and apportionment issues in the 10811s.

I This coufeieuee was held in San Diego, California, June 11-15, 1080. Il was al-
luded by distinguished political scientists, mathematicians, icappoitionment
ml election law experts, representatives of congressional and state legislative
mimillce staffs, lawyers, and representatives of various public interest groups
meluding llic League of Women Voters, Common Cause ami the Mexican

.merienn Legal Defense and Educational Fund. The conference discussions
reused on such districting subjects as lhe use of single-member districts, the
gal criteria for determining lhe fairness of single-member districts, electoral
leehanisms other than single-member districts, the policy consequences of rcap-
orliomiicul, representation within the political party system, and theories of
mpresentation. A number of scholarly papers were prcpaicd for the eoiileiciice,
hieli, along with commentaries on the proceedings, will be published in a
mpartite volume.* We believe this volume will lie an invaluable aid to members
f legislative bodies, lawyers and judges, us they grapple with the important
mpresentation and apportionment issues of the 19110s. How these issues are
mulled will be of critical importance to our nation and lo the iulcgiily, vdnlily
nd effectiveness of mil electoral system and government lot the next ten yeais.

| or Ihal reason, we believe il of great importance that a national dialogue be
pencil at this lime on the mixed legal and political issues of rcdislricliug uml
mapportionment. Allbough our examination of these issues will continue into

981, we felt it valuable lo set forth in this informational report some of the
ieliminary conclusions we have reached as a result ol mu study ol this aiea.

I General Observations

We feel that the entire problem of reapportionment and icdisiricling is ex-
ecdingly complex, ami quite possibly does not permit a national solution lhal
|

"llic |il|ici pievented ai (lie millacme. liy Imlcmii Miilicl ILilimki. uihtil ipieslhiils .il. mil llic ini

itila 1i a vliuiilil ii[i[>ly in iillnc.niiij ctiniiicvtmiilil vents iiniimu llic sliilev. Aiiiiiln I |[M]iei. liy Iio lcvmii
level* 111.mN. MY!MMEI it diiuiiiliieuim nl* a new viilinu system tiille.l "iililiiav.il vnnii|."

is either appropriate or icalislic in all fifty stales. Of fmitlamculal concern is Ihe
fact Ihal leapporliomucnl and redistricting are important aspects of deciding die
allocation of political power within an electorate. -

Uecause lhe districting process amounts to ail allocation of political power and
because of the obvious conflicts in linviug the legislatures control the process,
various proposals have been submitted, some of which would create independent
commissions lo do the actual job of redrawing district lines. While these com-
mission proposals may have merit (a proposition on which we now express no
opinion, pro or con), il is probably utopian to expect that many legislatures are
now prepared lo adopt such proposals.

We do feel, however, dial the lime is ripe for each slate to consider the stan-
dards il will apply in its actual redistricting process. Adopting standards before
beginning tbc actual districting process has al least three advantages. First, il
would make more open and public the bases upon which political power would
be reallocated. Second, il would establish a framework for accomplishing the
redistricting itself. And third, il would establish ihe benchmark against which the
eventual districting plan could be evaluated by the public, the press, and (in lhe
event of judicial appeal) Ihe courts.

An tiudeilying assumption is that lhe redislricling process—both the adoption
of standaids and the drawing of distiict lines—should be open and public. Il is
certainly apparent that the conflicts of interest inherent in the process aie reduced
by public and media scrutiny.

'flic Disliicliug Slundaids

lhe next, and most fundamental, question is, specifically, what should these
standards be? While one scholar has identified al least sixteen standaids, not all
possible standards will be relevant or appropriate in each state.* Nonetheless,
lhcic are certain basic standards which deserve consideration in eveiy slate.

| he most obvious standaid is population equality, liver since Ihe "apportion-
ment" decisions of the U.S. Supreme Court, very close population equality has
been constitutionally required. Many slides have set their own standards in this
legurd, and it is worth noting that some states allow even less population vuiiancc
Irom distiict to distiict than do the federal court decisions.

Other standards include the extent to which electoral distiicls should be com-
pact aud/oi contiguous; follow local political bmmduiics; and be drawn to con-
ccniinlc identifiable groups (whether political, ethnic, or economic) in the
distiict.

Two other standards, which have not received the in-depth judicial scrutiny
thiii population equality has, pertain lo Ihe functioning of a democratic lotm of
government. The fiist ul these is the piinciplc that the party or faction receiving a
slide-wide majority of voles should also receive a majority of the seals in the
jcgisi.dure, so lhal il is able to cany out its mandate lo govern. Another standaid
involves an application of the piinciplc of competitiveness so as lo ensure voter
iuteiesl in distiict elections.

ellic H.m Diciiii c.nilcitiiic volume will umluiii 111 cumnily uu-Inl wrliuii on die miuin Im



Standards: Conclusions

In considering the adoption or standards, each stale will be faced with some
very hard choices. This is because, by adopting and following one standard, a
stale may in certain cases make it impossible to follow another. Therefore, lhe
adoption of standards likely will require their prioritization. The critical point is
that because the process is a difficult one, now is lhe lime for the stales lo begin
dealing with the complexities of redistricting before the process is upon us.

Single-Member Districts us a Norm

As a residl of its consideration of the consequences of using different types of
districting, our Committee believes that u single-member districting system
generally is the best and most effective form of district representation.

Single-member districts allow voters in a district to choose one representative,
i.e., one legislator or one county commissioner. Multi-member districting per-
mits a citizen to select more than one representative. The geographical area and
population of multi-member districts arc usually much larger than those of a
single-member district. Some stales and localities use u combination of single and
multi-member districts, including at-large elections, where all voters in u political
subdivision vole for several representatives. The impact of districting is fun-
damentally Ihe same no matter what type of governmental entity (city, county,
slate) is involved.

In favoring the use of single-member districts, we note Ihal such a districting
system has worked well for congressional elections. Authorities who have studied
the subject point to a number of advantages to the single-member, districting
system:* a single-member district is smaller than an at-large or multi-member
distiict, which permits closer contact between lhe single icptcscniulive and his or
her constituency. The smaller district also provides greater accoimlabilily lo the
electorate, who will be belter informed of lhe activities and voting record of lire
sole representative. In addition, political and racial minority groups who al limes
have had ihcii voting power and strength diluted by larger multi-member districts
will have greater impact on Ihe elections and a better opportunity for election to
oflice from within lhe district, Finally, election campaigns would also be affected
by ihe choice of singlc-mcmbcr districting. Il is likely that campaign costs would
be dccicuscd as a result of reducing (he size of (he area and population of a
district and limiting the election to one representative. The nature of campaign-
ing might also change, by reducing the impact and necessity ol extensive media
advertising. More effort could then be expended on neighborhood and local cam-
paigning, which should allow lhe electorate lo become hclici acquainted with the
candidates. Significantly, by reducing Ihe cost of campaigns, il is likely lhal moie
individuals would be able to run for office, thereby making (he process moic
competitive.

While singlemember districting is hy no means the panacea lo representation
problems, we believe it would go a long way Inward ensuring mine effective
representation and a greater opportunity to participate in government and the
electoial process

| he foregoing discussion outlines the indicate nature of the ledisliictiug ques-
tion. In view of the complex issues which require resolution before “ fail disliicl-

+ llie g,iii Dil'co eoiilcii-nev volume will uiiiluitl an cxlcmivc scclinn ml lliiv m lijul.

ing without regard lo partisan advantage’' ca.t take place, our Curnmiltee urges

Ihal legislators, lawyers and all reapporiioumeni experts lake up the question al
this lime.

Respectfully submitted.

John D. Fccrick, Chairman

August 1DUO
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FOREWORD

Senate Concurrent Resolution No. 39 was passed by the last
legislature because the Superior Court, on April 1ii, 1906,
in Nolan et al v. Wade,/l "directed that a constitutional
convention oe neia or constitutional amendments be pro—
posed by the legislature and ratified by the people before
December 1, 1967, the amendment tu provide for a valid re—
apportionment of the state Senate in conformity with the
rulings of the U.S. Supreme Court. The resolution directed
the Legislative Council to gather "information on all
facets of the matter of legislative reapportionment to the
end that the 1967 session of the legislature may have all
the necessary data and alternatives on hand for considera—
tion when preparing amendments to the state constitution
regarding legislative apportionment”™ 1in conformity with the
opinion in Nolan et ai v. Wade.

Nolan et al v. Wade was appealed to the state Supreme Court
and, as will be discussed in detail in this study, t.ue
Supreme Court almost entirely overturned the decision of

the Superior Court. The Supreme Court declared the
Governor®"s Proclamation of Reapportionment and Redistricting
valid and the 1960 elections have been held under that
proclamation. Therefore, the stated purpose for SCR 39 no
longer exists since there is no need for a constitutional
amendment by December i, 1967* As a consequence, it was
questionable whether the staff should proceed with this
s"tudy. It was concluded that reapportionment will continue
to be cf interest to the legislature since the constitution
will eventually have to be amended to conform to the federal
and state decisions even though it need not be done in 1967.

This study will cover the history of legislative apportion—
ment in Alaska from the Organic Act of 1912 through the
November 1966 elections, the federal and state cases cn re—
apportionment, and possibilities for future action on this
subject.

John C. Doyle
Executive Director
Juneau, Alaska
November 1967
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Senate Concurrent Resolution No. 39 was passed by the last
legislature because the Superior Court, on April 11, 1966,
in Nolan et al v. Wade,/i directed that a constitutional
convention oe neia or constitutional amendments be pro—
posed by the legislature and ratified by the people before
December 1, 1967, the amendment to provide for a valid re—
apportionment of the state Senate in conformity with the
rulings of the U.S. Supreme Court. The resolution directed
the Legislative Council to gather "information on ail
facets of the matter of legislative reapportionment to the
end that the 1967 session of the legislature may have all
the necessary data and alternatives on hand for considera—
tion when preparing amendments to the state constitution
regarding legislative apportionment” in conformity with the
opinion in Nolan et al v. Wade.

Nolan et al v. Wade was appealed to the state Supreme Court
and, as will be discussed in detail in this study, the
Supreme Court almcst entirely overturned the decision of

the Superior Court. The Supreme Court declared the
Governor®"s Proclamation of Reapportionment and Redistricting
valid and the i960 elections have been held under that
proclamation. Therefore, the stated purpose for SCR 39 no
longer exists since there is no need for a constitutional
amendment by December 1, 196?. As a consequence, it was
questionable whether the staff should proceed with this
study. It was concluded that reapportionment will continue
to be cf interest to the legislature since the constitution
will eventually have to be amended to conform to the federal
and state decisions even though it need not be done in 19c7.

This study will cover the history of legislative apportion—
ment in Alaska from the Organic Act of 1912 through the
November 1965 elections, the federal and state cases c¢cn re—
apportionment, and possibilities for future action on this
subject.

John C. Doyle
Executive Director
Juneau, Alaska
November 1967
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.HISTORY OF LEGISLATIVE APPORTIONMENT
IN ALASKAI/1L

The Territory of Alaska was first given legislative
authority of its own in 1912 in the Organic Act of 1912 (37
Stat. 513). This Act provided for a bicameral legislature
consisting of a House of Representatives of sixteen members
and a. Senate of eight members. For thirty-two years two
senators and four representatives were elected at-large
from the four judicial divisions into which the territory
was divided, and the remaining seats were divided equally
among the four divisions. 3y a 1942 amendment to the
Organic Act (56 Stat. 1016), effective for the election of
1944, the Senate was increased to a membership of sixteen
and the house to a membership of 24, the latter apportioned
on the basis of estimated civilian population. The 1942
Act also provided for reapportionment® of seats by the United
States Director of the Census after the 1950 decennial
census, and the territorial legislature was authorized to
provide for legislative districting within the Judicial
divisions.

In 1951 the director of the census reapportioned the House
seats on the basis of the civilian population reported in

the 1950 census, with the following results: e *
Judicial Aooortionment Aooortionment
Division VO9A4 - 1951 1952 - 1953
First 8 6
Second 4 3
Third 7 10
Fourth 5 5

2Ss 24

The apportionment and districting for the election of fifty-
five delegates to the constitutional convention of 1955-1956
anticipated the provisions of the Alaska constitution on
that point. The*twenty-two election districts were of three
types:

(1) The seventeen one-member districts were based on exist—
ing districts or combinations of those districts.

(2) Each of the four Judicial divisions constituted a
multimember district, as follows: First Division 7;
Second Division 4 Third Division 12j and Fourtn
Division 8.

/1 "Reapportionment”™ by Robert 3. McKay, 1965
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originally divided into sixteen senate districts, /1l which
were continued in the 1961 reapportionment.

The governor is allowed to change the size and area of elec—
tion districts, but each district must "be formed of con-—
tiguous and. compact territory containing as nearly, as
practical a relatively integrated.socio-economic area. Each
shall contain a population at least, equal to the quotient
obtained by dividing the total civilian population by forty.
Consideration may be given to local government boundaries.
Drainage and other geographic features shall be used in
describing boundaries wherever possible.”™ /12 Senate dis—
tricts may be modified to reflect changesean election
districts. /13

The retort of the commizee on suffrage, elections,- and ap-
portionmentto zhe Alaska Constitutional Convention stared

in a letter of December 17, 1955, to thepresident of “he con-—
vention that "These (election) districts are economic units

of the Territory and may be compared in a sense to Swiss
cantons. Their boundaries are watersheds wherever possible;
waterways and steamship routas are not used as boundaries,

but are considered as highways piercing valleys."

In view of the 1964 U.S. Supreme Court decisions discussed
later in this study, it was obvious that Alaska must re—
artertier. its state Senate. There was a population disparity
of*nineteen to one in the Senate and 2.5 to one in the House.
In August 1964 thestate attorney general advised the gover—
nor that he had authority to reapportion the state Senate.
The governor then called the Advisory Reapportionment Board
into session. That board submitted its report to the gover —
nor in September 1964. In March 1975 the governor reconvened
the board "for additional study and it submitted its second
report to the governor cn June 4, 1965. /14 On September 3i
1965, the governor issued a "Proclamation of Reapportionment
and Redistricting”™ /15 which reapportioned the state Senate,
to -be effective for tne 1960 election. The new reapportion—
ment plan was designed to satisfy the equal-populaticn
principle. Each of the eleven senate districts (composed

of one to two election districts) was given one senator ex—
cept Anchorage (seven)and Fairbanks (four). No change was
made in the house districts as promulgated in 1961. On
February 21, i960, fifteen state senators applied to the

VAN Ibid., Art. XIV, Sec. 2
7T2 1bid., Art. VI, Sec. 6

717 1lbid., Art. VI, Sec. 7

/14 Appendix "A"

/lp Appendix "3"
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I'l. IMPORTANT APPORTIONMENT CASES

HI THE U. S. SUPREME COURT

3AKZR v. CARR, 369 U.S. i86 (1962)

"This civil action was brought under U.S.C. secs.”
1983 and 1988 to redress the alleged deprivation of
federal constitutional rights. The complaint,

alleging that by means of a 1901 statute of Tennessee
apportioning the members of the General Assembly
among the State"s 95 counties, “these plaintiffs and
others similarly situated, are denied the equal pro—
tection of the laws accorded them by the Fourteenth
Amendment to rhe Constitution of the United States by
virrue of the debasement of their votes®™ was dismis—
sed by a three-judge co”rt convened under 28 U.S.C.
sec. 2281 in the Middle District of Tennessee. The
court held it lacked Jurisdiction of the subject- mat—
ter and also that no claim was stated upon which
relief could be granted. 179 F.Supp. £24. We noted
probable jurisdiction of the appeal. 36" U.S. 898.
We hold that the dismissal was error, and remand the
cause to the District Court for trial and further
proceedings consistent with this opinion."” 369 U.S.
at 187.

The court held only "(a) that the court possessed jurisdic—
tion of the subject matter; (b) that a justiciable cause of
action is stated upon which appellants would be entitled to
appropriate relief; and (c) because appellees raise the issu
before this court, that the appellants"” have standing to
challenge the Tennessee apportionment statutes."”

The court gees on to discuss at considerable length the
factors which went into the determination of these three mat
ters. In discussing the "justiciability" of the question
presented, the court said:

"We understand the District Court to have read the
cited cases as compelling the conclusion that since
the appellants sought to have a legislative appor —
tionment held unconstitutional, their suit presented
a "political question®™ and was therefore nonjustic—
iable. We hold that this challenge to an apportion—
ment presents no nonjusticiable “"political question."
The cited cases do not hold the contrary."



WSS5Z35T v. SAIIDTPS, 376 U.S. 1 (19640

This cae, while dealing with state establidment of dis-
tricts for the election of re S ves to the federal

Ca‘%eress, cotains a worthwhile discussion of the history
rcgv Great Coypranise, by whid) agreemeit wes re m

ulat'lclﬂ h c:t%jrtﬂb This tatter lgnrrg?tmt

ed -

becaﬁ;e V\hl:’] Court suose-
mekes t?é%q "Fed agl%m IS éise &

aol |ed o state Ieglslam

2miCLDS V. SIMS, 377 U.S. 523 (1964)

"Cn August 26, 1961, the original plaintiffs.._  filed
a complaint in their own behalf and on behalf of all
similarly situated Alabama voters, challenging the
apportionment cf the Alabama legislature. ... The
ccmplaihc alleged a deprivation of rights under the
Alabama Constitution and under the Squal Protection
Clause of the Fourteenth Amendment, and asserted
chat the Districc Court had jurisdiction under pro—
visions of che Civil Fights Act, 42 U.S.C. secs. 1983,
1988, as well as under 25 U.S.C. sec. 1343(3)." 32
IV at 4535.

"Plaintiffs below alleged chat the last apportionment
cf the Alabama Legislature was based cn the 1900
federal census, despite che requirement of the State
Constitucion chic che legislature be reapportioned
decennially. They asserted that, since che popula—
tion growth in the State from 1960 to 1960 had been
uneven, Jefferson and ether counties were now victims
cf serious discrimination with respect to the alloca—
tion of legislative representation. As a result of
the failure cf the legislature to reapportion itself,
plaintiffs asserted, they were denied <“equal suf-—
frage in free and equal elections...and the equal
protection of the laws®" in violation of the Alabama
Constitution and the Fourteenth. Amendment to the
Federal Constitution."” 32 LW at 4536.

They showed that the history of the situation clearly demon—
strated that there was no relief available to them except
through the District Court. Plaintiffs sought a declaration
cf the unconstitutionality of the exiscing apportionment, an
injunction against the holding cf further elections without
reapportionment, and a mandatory injunction requiring that
the' 1962 elections be held at large.

-6-



The District Court initially declined, to stay the impending
primary election in Alabama, end refrained from acting un-—
til the Alabama legislature hes been given an opportunity

to remedy the admitted discrepancies in the staté€"s legis—
lative apportionment scheme. After the Alabama legislature
had failed to act effectively, the court ordered into effect
a reapportionment using the best parts of two proposed
plans ™ The District Court recognised that its own plan was
only provisional, and would not be acceptable as a permanent
apportionment. The District Court then retained jurisdic—
tion while deferring a hearing in the issuance of a final
injunction in order to give the provisionally reapportioned
legislature an opportunity to act effectively.

Upon review, the Supreme Court approved the actions of the
District Court, holding that:

"...as a basic constitutional standard, the Equal
Protection Clause requires that the seats in booh
houses of a bicameral state legislature must be
apportioned on a population basis. Simply stated,
an* individual®s right to vote for state legislators
is unconstitutionally impaired when its weight is
in a substantial fashion diluted when compared with
votes of citizens living in other parts cf the
State."

It also found that the "federal analogy" [see Wesberry v.
Sanders, supra] was 1inapplicable, since there has never been
a question of subordinate units of state government sur—
rendering, as did tho original 13 States, a portion of their
sovereignty in order "to form a more perfect Union."

The court qualified its remarks by stating that "mathematical
exactness" was not required, but that a state would have to
make "an honest and good faith effort to construct districts,
in both houses of its legislature, as nearly of equal popu—
lation as is practicable.” The court also felt that a
reasonable plan for periodic reapportionment is acceptable,
and specifically approved the decennial reapportionment
prescribed in forty-one states.

Finally, the court remarked:

"...legislative reapportionment is primarily a matter
for legislative consideration and determination, and
that judicial relief becomes appropriate only when a
legislature fails to reapportion according to federal
constitutional requisites*in a timely fashion after
having had an adequate opportunity to do so."



WMCA. INC. v. LOHZNZO, 377 U.S. 633 (1964)

This action was similar in nature to that in Reynolds v.
Sins, sunra, and challenged the constitutional vaiiaizy un-
aer one 1l-ourteenth Anendnent to the federal constitution of
the apportionment of seats in the New York legislature.

The District Court had initially found "want of jJjusticia—
bility,” and dismissed the complaint. Baher v. Carr, surra,
having been decided during the pendency oi appeal iron dis—
missal, the Supreme Court remanded the case for reconsidera—
tion by the District Court in the light of that opinion.

The District Court subsequently dismissed the complaint on
the merits, finding that the plaintiffs had not shown any
invidious discrimination, than the New York Constitutionls
apportionment provisions were rational, that they were of
historical origin and contained no improper geograpnical
discrimination, and that theprovisions could be amended by
an electoral majority of thecitizens of New Torh.

The Supreme Court, after a detailed examination of the New
York scheme of apportionment, found that there was in fact
an invidious discrimination against the voters in the mors
populous districts, as to both houses, and that there vas no
political remedy and remanded the case to the District Court
to determine what relief wasavailable, and when it should

be made available to the plaintiffs. /16

LUCAS V. ?0?.TY-FOURTH C-ZNZRAL ASSZH5LY 0? COLORADO, 377 U.S.
713 (190*0 ”

This case arose on appeal from a District Court decision up—
holding the validity of the apportionment of seats in the
Colorado legislature pursuant to a constitutional amendment
approved by the Colorado electorate in 1962.

The Supreme Court noted several features which rendered this
case different from the other cases decided cn the same date.
First, at least one house cf the Colorado legislature is at
least arguably apportioned according to a population basis.
Second, the scheme of apportionment question* in the case is
one which was adopted by 7a majority vote of the Colorado-
electorate at a recent date. Third, in Colorado there is an
initiative to propose a constitutional amendment, which re—
quires a percentage of the electorate to sign a petition
without regard for the geographical distribution of the
petitioners.

For current status of legislative reapportionment in any
szace, see Appendix "C".

-3-



The court found the second and third features unpersuasive
as arguments for the constitutionality of the scheme. It
said:

"Except as an interim remedial procedure justifying

a court in staying its hand temporarily, we find no -
significance in the fact that a nonjudicial, political
remedy may be available for the effectuation of as—
serted righus to equal representation in a state
legislature. Courts sit to adjudicate controversies
involving alleged denials of constitutional rights.
While a court sitting as a court of equity might be
justified in temporarily refraining from the issu—
ance of injunctive relief in an apportionment case

in order to allow for resort to an available political
remedy, such as initiative and referendum, individual
constitutional rights cannot be deprived, or denied
judicial effectuation, because of the existence of a
nonjudicial remedy through which relief against the
alleged malapportionment, which the individual voters
seek, might be achieved. An individual®s constitu—
tionally protected right to cast an equally weighted
vote cannot be denied even by a vote of a majority of
State®s electorate, if the apportionment scheme
adopted by the voters fails to measure up to the re—
quirements of the Equal Protection Clause."

The case was remanded to the District Court to determine
whether the imminence of the ISSK primary and general elec—
tions required the use of one of the schemes attacked, or
whether appellants® rights to cast adequately weighted votes
could be effectuated in 1967. /17

MARYLAND COMMITTEE FOR FAIR REPRESENTATION v. TAWZS, 377
TJ."S. opo (1904)

This case arose under circumstances similar to Reynolds,
sunra. It adds to case law insofar as it descnoes -cne
principle that the Supreme Court must of necessity consider
the entire apportionment scheme of a legislature, and cannot
be restricted, regardless of s ope of consideration in in—
ferior courts, to examining the apportionment in one house
only. The Supreme Court further makes it clear that while
it highly approves cf state court attempts to deal with ap—
portionment* problems , these courts must apply federal con—
stitutional standards.

/17 For current status of legislative reapportionment in any
state, see Appendix "C".



The court remanded the case to the Maryland Court of
Appeals with instructions to ensure that election of mem—
bers to the Maryland legislature in 1S60 was conducted 1in
accordance with a constitutional apportionment scheme,
noting that there appeared to be adequate time for the
legislature to reapportion itself. /18

DAVIS V. HAHN, 377 U.S. 678 (1964)

This case arose in much the same way as Reynolds, supra.

The District Court found for the plaintiffs, ana declared
chat the challenged 1962 apportionment scheme violated the
Equal Protection Clause and accordingly was void and of no
effect. Defendants were enjoined from proceeding under the
1962 plan, but operation of the injunction was stayed until
the general assembly could act or appeal could be taken to
the Supreme Court. After a characteristic examination of the
facts "surrounding the particular plan of apportionment, the
court found that it was violative of the federal constitu—
tion and that no adequate political remedy for the malap—
portionment existed. While noting that the situation 1in
Virginia is different from that in Alabama, since the
Virginia legislature has consistently reapportioned itself
every tar. years as required by the Virginia constitution,

the court found that significant unconnected malapportion—
ment existed, and affirmed the decision of the District Court
with the understanding that the District Court would provide
plaintiffs with suitable equitable relief should the Virginia
legislature itself fail to act to correct the constitutional
defects before the 1965 elections. /18

ROMAN v. SHiCOCK, 377 U.S. 695 (1964)

Again similar in nature to the suit in Reynolds. sunra.
Plaintiffs here asked the District Court for relief from mal—
apportionment in the Delaware legislature. Relief sought
included a declaration that the apportionment section of the
Delaware constitution was unconstitutional, an injunction to
prevent further elections from being held under it, and,
alternatively, a reapportionment by the court or a direction
that the November 196*2 elections be held on an at-large
basis.

The District Court refused to interfere with the November
1962 elections, and the legislature elected approved, in
January 1963, a constitutional amendment to the legislative

/13 Per current status of legislative reapportionment in any
state, see Appendix "C".



