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standard 1.1
selection*

A. The prosecutor shall be a locally-elected official.
B. The term of the office of prosecutor shall be at least

four years.

C. The office of prosecutor shall be approached as a

*

career position.

Task Force |l feels that because ofsmalljurisdictional

size, the election should be non-partisan, with incumbent
designation. The term of office should be at least six
years, and the position should be approached by candid-
ates.,t_the public and current office holders as"a career
position.

standard 1.2
qualifications™

A. The prosecutor must, at time of filing for election

*

and for the durat on of his term of office, be a
member of the bar in good standing, be aresident of
the jurisdiction, and be otherwise qualified to run
for and hold office under state statutes.

Because ofvarious degrees ofavailable candidates in

differentjurisdictions, Task Force | advocates that can-
didates be residents ofthe state for at least six months;
Task Force V states that candidates v in good_standln?
with the bar for at least two years prior to election for of-
fice; and Task Force VIfeels that candidates should be

ractitioners of law for at least five years prior to filing

i

r election for the office ofprosecutor.

standard 1.3
responsibilities

A. The office of the prosecutor shall be a .'ull-time pro-

fession. The prosecutor shall neither maintain nor

C.

D

profit from a private legal practice. In those jurisdic-
tions unable to justify the employment of a full-time
prosecutor, the prosecutor may serve part-time
until the state determines that the merger of juris-
dictions or growth of caseload necessitates a full-
time prosecutor.

The prosecutor shall devote primary effortto his
office, and shall have no outside financial interests
which coula conflict with that duty.

. The prosecutor shall represent the case of the

people as to both civil and criminal jurisdiction. The
criminal representation shall be the primary re-
sponsibility. In jurisdictions where civil and crim-
inal responsibilities are vested in the prosecuting
attorney, provision for alternative representation in
the case of conflicts should be made.

The duties of the prosecutor’s office shall be con-
ducted in a professional and non-partisan manner.

.The prosecutor should consider all available

models of control of human behavior from the
standpoint of the ultimate benefit to society. The
prosecutor should at all times be zealous in the
desire to protect the rights of individuals, but must
place the rights of society in s paramount position
in exercising prosecutorial discretion in individual
cases and in the approach to the larger issues of im-
proving the law and making the law conform to the
needs of society.

Task Force | & II:

The prosecutor should be willing to represent the con-
s snsus in the community even Hit differs from personal
points of view.

Task Force IV:

It is the duty of the prosecutor to enforce the laws as
written by fthe legislature and upheld by the courts,
within the legal, discretionary powers ofscreening and
diversion. Untilsuch time as specific laws are changed
by legislative orjudicial action, the prosecutor shallen-
force such laws, whether the prosecutor personally
agrees with them or not.

standard 1.4
compensation

A.

Mechanisms should be established for provision of



compensation commensurate with the respon-
sibility and importance of the office of prosecutor.

B. Determination of an appropriate level of salary for
the prosecutor should include reference to and con-
sideration of:

1. Salary levels of positions with analogous re-
sponsibilities in private firms and industry;

2. Salary levels of United States attorneys and chief
trial judges of the jurisdictions; and

3. Population of the jurisdiction of the prosecutor,
including seasonal fluctuations, correctional
population, and other relevant considerations.

C.The salary of the full-iime prosecutor should be at-
least that of the salary of the chief judge of general
trial jurisdiction of the district of the prosecutor.
The salary of the part-time prosecutor shall be set
by a professional compensation bo~,rd at the state
level.

D. A mechanism should be established for in-term
review of the prosecutor’'s salary in reference to
changing economic conditions. Review should take

« place more than once per term.

E. A program of benefits, including health and pension
provisions, should be established to complement
the salary of the prosecutor and be at least equal to
that provided to members of the state judiciary.

standard 1.5
disciplinary sanctions

A mechanism should be established to enable the leg-
islature or court of highest appellate jurisdiction to
suspend, remove, or supersede a local prosecutor
upon a demonstration, after reasonable notice and
hearing, that the prosecutor is incapable of carrying
out the duties of his office.
A. Disciplinary initiation:
Such suspension, removal or superseder should be
initiated by the appropriate professional body, In a
pn .'seeding designed ‘o safeguard the rights of the
prosecutor.*
B. Disciplinary Rationale:
Such proceedings should be initiated only for just
and serious cause, including:
1. Disbarment
2. Conviction of afelony, or acrime involving public
corruption
3. Mental incompetency and/or physical disability
which would prevent performance of the duties
of prosecution
4. Willful neglect of duty

* Task Force v feels that the appropriate body would.in-
eAtto

clude either the Governor or the Attorney General in ini-
tiating proceedings.
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commentary

SELECTION

Popular election is the most common method of selec-
tion of prosecutors: "The historical traditions of the
demand for decentralized administration of criminal justice
had led to the almost universal practice of electing local
prosecutors. .. .".1"In choosing a method of selecting a
prosecutor, most jurisdictions have determined that the
advantages of popular election of chief prosecuting attor-
neys outweigh any disadvantages."2 Local election of
prosecutors

. increases the likelihood that the prosecutor will
be responsive to the dominant law enforcement
views and demands of the community. Since he is
not dependent on another official for reap-
pointment, the prosecutor possesses a degree of
political independence that is desirable in an officer
charged with the investigation and the prosecution
of charges of bribery and corruption ... The elec-
tion of local prosecutors is engrained in our political
traditions. Moreover experience in several large
cities has shown that the elective process can pro-
duce dedicated career prosecutors who are highly
professional and competent.3
Prosecutors are elected officials in 45 states.4 This elec-
tive status is determined by constitutional provision in 36
states and by statute in 9 others.5 Delaware6 and Rhode
Island7 have no local prosecutors; the Attorney General
handles criminal prosecutions for the State. In Connecticut
the county state’s attorneys are appointed by judges of the
superior courts,3 and the prosecuting attorneys are ap-
pointed by the judges of the courts of common pleas.9
In Alaska, local prosecutors are appointed by the Attor-
ney General.10 In New Jersey county prosecutors are ap-
pointed by the Governor with tho advice and consent of
the Senate. 1l

Appointment of the prosecutor has sometimes been
recommended as a potential method of removing the pros-
ecutor from partisan considerations.12 Appointment of the
prosecutor, however, is not a desirable alternative. An ap-
pointed prosecutor does not have direct authority from,
and responsibility to, tho voters of his district. In addition,
selection by appointment has other disadvantages. Ap-
pointment by the Governor or Attorney General results in
the selection of the prosecutor by a central authority, and
not by those (the voters) who can best appreciate what
characteristics are suited to their particular jurisdiction.
While appointment might be acceptable in smaller states,
in larger states such appointment would be "too removed
from the county or district served to be preferable to local
elections".13

Appointment by local courts also is disadvantageous.
Johnson notes:

The appointment of a prosecutor by superior
court judges, as in Connecticut, is a possible alter-
native; but the primary function of judges does not
invoive a responsiveness to popular will, so that
the same two fears of prosecutorial unrespon-
siveness and even abuse of discretion might still
be aroused by this alternative.14

Norman notes in his examination of the Connecticut



system that “the influence of pPKMKS has in no sense been
eliminated, only camouflaged".15 He also suggests that
such appointment makes the prosecutor subservient to the
judicial function, since "personnel whose re-appointment
depends upon the judges they appear befoie cannot be
expected to press their respective cases to the limit of the
law".'6 An analogous problem would presumably exist
under any appointive system.

Non-partisan elections are sometimes recommended
because they keep the prosecutor responsive to the peo-
ple, but not subservient to political parties, and not “subject
to the pressures and demands of partisan politics".17John-
son's study found that "those offices that select their chief
prosecutor in non-par*isan elections have as little political
influence as do appointive jurisdictions in the selection of
deputies”.18 Non-partisan selection systems are in
common use as applied to judicial selection, usually
through some variation of the ‘Missouri Plan'.19

Non-partisan elections for prosecutor are currently
used in Oregon and California. The Oregon statute pro-
vides, in part, that:

At all primary elections at which candidates for
district attorney are to be nominated. .. the county
clerk shall prepare and furnish a ballot entitled
"District Attorney Ballot" upon which the names of
candidates for the office shall be placed without
any party designation. Following the name of each
candidate shall be a statement, not exceeding 10
words of his qualifications and experience .. .20

A similar procedure is used in the general election.

Some question exists as to the need for non-partisan
election of district attorneys in all jurisdictions. Jacob's
study of Wisconsin district attorneys indicated that despite
the use of a partisan ballot most elections for prosecutor in
that state were characterized by a lack of partisanship be-
cause many candidates ran unopposed.2l "From 1944 to
1962, between 31 per cent and 59 per cent of the elections
for prosecutor went uncontested in both the primary and
general elections".2 The result is that elections for district
attorney were as non-political as non-partisan judicial elec-
tions in Wisconsin.2 And since district attorneys generally
had less previous linkage to political parties than did the
more politically-experienced judges, Jacob notes: "Al-
thou'.; elected on a partisan ballot, district attorneys are
perhups more apolitical than judge T24 If the Wisconsin
situation may be assumed to exist throughout the country
In those areas which have a minimum of competition for
the position of district attorney, then elections for pros-
ecutor may now be operating on a de facto non-partisan
basis in many areas.

A final question in the election of prosecutors is
whether the election ballot should carry a designation of
the incumbent. Such a designation is designed to increase
professionalism by providing clear identification of the
more experienced candidates. One method of accom-
plishing this Is illustrated on the previously cited Oregon
ballot, which ailows for a brief description of qualifications.
Incumbency designation is now followed in some judicial
elections. 5

TERM OF OFFICE

The most common length of term of prosecutors is four
years. Other term-length distribution is indicated in the fol-
lowing table: 26

TCRM OF OFFICE NUMBER OF
IN YEARS STATES
2 1
4 32
5 1
6 2
8 1
no set term 8

Source: NDAA Prosecutors Surveys — 1976 data

Two-year terms are served by prosecutors in eleven
states: Arkansas, Hawaii, ldaho, Kansao. Maine, Missouri,
New Hampshire, North Dakota, South Dakota, Vermont,
and Wisconsin. Three-year and four-year terms are served
by prosecutors in New York. In New Jersey, county pros-
ecutors serve five years. The district attorney in Louisiana
and the commonwealth attorney in Kentucky have six-ysar
terms. In Tennessee the district attorney general is elected
to an eight-year term.27 The remainder of offices and juris-
dictions have four-year terms. Recommendation is made
for at least a four-year term because it is considered short
enough to maintain responsiveness to the electorate, but
long enough for the prosecutor to bo able to carry out his
programs and responsibilities. Longer terms might be con-
sidered in areas wishing to provide increased incentive for
candidates for the office of prosecutor. The longer term
would seive to enhance the professionalism of the office of
prosecutor by increasing the experience of the incumbent.
Terms longer than four years have been accorded other
criminal justice officers — the median term length for major
trial court judges in those states which limitjudg' ‘termsis
six years.8

CAREER ORIENTATION

The office of prosecutor should be approached as a
career position:
The advantages of career prosecutors are
fairly obvious. Longevity should breed commit-
ment to the tasks of a prosecuting career. Experi-
ence should develop the expertise necessary to
avoid trial error and appeals, which are costly to the
district attorney's office in time, money, and effi-
ciency.
Increased experience in prosecution should result in a
greater number of convictions and greater efficiency in
criminal justice administration.3

Turnover of district attorneys has commonly been
high. The study of prosecutors by the NAAG reports that:

Nearly 50 percent of all respondents to
COAG's 1973 questionnaire are currently serving
their first term in office. Prosecutors in general are
fairly young, since the median year in which all
1973 respondents were admitted to the Bar was
1958. Almost 30 per cent had been admitted since
1967.3

Jacob notes, in his study of Wisconsin prosecutors, that:

Most district attorneys (65.1 per cent according
to election records) left the office voluntarily rather
than because of an electoral defeat. Almost half
(44.6 per cent) of those no longer incumbent said
they left the office because they had become too



busy with their private practice, or bedé&khey felt

it had impeded the grov.lh of their private practice

and income Consequently, despite the infrequent

defeat of incui nbents, there is a high turnover in the
office. The mean tenure of Wisconsin prosecutors
between 1942 and 1963 was four and one-half

years 74
Ori's study of Indiana county prosecutors discovered that
onl' 3 per cent of Ihose prosecutors examined intended to
ma«e a career of prosecution.33 Engstrom’s study of Ken-
tucky prosecutors indicated that 44.7 per cent of those
guestioned were interested in seeking other political or
governmental positions,34 utilizing the office of prosecutor
as a "stepping-stone" to higher office.

Lack of interest in prosecution as a career is pervasive
in the p-osecutor’s office, not merely limited to the chief
prosecutor. Felkene’s study of prosecution offices in Ala-
bama and California concludes:

There seems to be a definite lack of career ori-
entation within the district attorney's office, despite

the fact that almost all respondents reported job

satisfaction in their present situations. This may be

due, in part, to the failure of the district attorney to
cariy out any extensive recruiting program in the
law schools. The responses of the deputies indi-
cated that they gave very little, if any, consideration

to prosecution work while in law school, probably

due to a lack of information concerning the job and

its availability. Presumably, most attorneys form

set goals, while they are still in law school, and the

fact that district attorneys do not recruit on cam-
puses to any great extent may well preclude any
consideration of this type of law practice as a ca-

reer. If an attorney later accepts a position as a

prosecutor, incentive probably will be to gain ex-

perience which will facilitate the accomplishment

of his previously determinerlgoals, preventing him

from viewing the district attorney's office as a po-

tential career.3b

The position of prosecutor should be approached as a
career position. Candidates for the office of prosecutor
she uld not seek election to that office unless they reason-
ably believe that they are willing to devote to the office of
prosecutor that dedication and commitment commen-
surate with making it a successful and lasting career. The
office of the prosecutor should not be viewed simply as a
stepping-stone to other political positions.

QUALIFICATIONS

Given the importance and grave responsibilities of the
office of prosecutor, some minimum requirements are
deemed necessary to insure that holders of the office meet
minimum standards of competence. "The prosecutor has
the responsibility of presenting the government's case in
court, and his skill as a trial lawyer can be a crucial deter-
minant of whether an offender is convicted."3 Most states
require by statute or constitutional provision that a pros-
ecutor be a licensed attorney, and it has been held that
even in the absence of such requirement there exists an in-
herent implication that he should be s0.37 New Jersey re-
quires that appointees to the office of county prosecutor
have practiced law for at least 5 years.38Pennsylvania also
has a minimum practice requirement fo" certain met-
ropolitan areas.33 Other states have similar require-
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ments.40 Whether a S A ic jurisdiction will wish to estab-
lish such requirements depends on its particular
circumstances. Smaller jurisdictions might elect not to
adopt such requirements in order to facilitate applications
for the post of prosecutor.

The responsibility of the prosecutor for representation
of the state in criminal matters makes it desirable that the
prosecutor have experience in the prance of criminal law,
through prior experience in the prose, ...jr's office, if possi-
ble. This ideal will not be possible in all jurisdictions. Some
jurisdictions may want to explore the possibility of certifica-
tion procedures for prosecutors4l

The prosecutor should also be a resident of the juris-
diction which he represents. This will not only enable the
prosecutor to attain increased familiarity with the people
and conditions of this area, but will also enhance the con-
fidence of the area's population in the commitment of the
prosecutor to his jurisdiction.

DUTIES: FULL-TIME

The nature and responsibilities of the office of the pros-
ecutor demand continued and concentrated effort by the
holder of that position. For this reason, it would be de-
sirable if all prosecutors served full-time, and devoted no
effort to private practice:

The complexity of today's criminal law practice
requires that all prosecutors devote their full efforts

to their roles as prosecuting attorneys. Part-time

law practice is inconsif ent with the type of commit-

ment the community naa a right to expect of its
prosecutor.42

Part-time service is common within the present

criminal justice system:43
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In smaller jurisdictions the majority of prosecutors
serve part-time, either for financial reasons, or because of
lack of need for a full-time prosecutor in a small district, or
simply because the prosecutor in that area has always
served only part-time. This practice of part-time pros-
ecutorial service may face the problem of conflicts of
' 'tsrest:

While direct conflicts of interest between the
prosecutor's public office and his private practice
are clearly unlawful and, we may assume, rare,
there are many indirect conflicts that almost invari-
ably arise. The attorneys he deals with as a public
officer are the same ones with whom he is ex-



pected to maintain a less fdJWal and more accom-

modating relationship as counsel to private clients.

Similar problems may arise in the prosecutor's

dealings with his private clients whose activities

may come to his official attention. It is undesirable

to place a prosecutor in a position in which he must

always be conscious of this potential for conflict

and be. careful to avoid improprieties or the appeatr-
ance of conflict.44
Even where no conflict of interest arises a potential for diffi-
culty exists:

... there is a great risk that the part-time pros-
ecutor will not give sufficient energy and attention
to his official duties. Since his salary is a fixed
amount, and his total earnings depend on what he
can derive from his private practice, there is con-
tinuing temptation to give priority to private
clients.45

Argument can be maae that many area _ofthe country lack
the need for a full-time prosecutor. While this may be true
presently, it will not be true in the future:

The part-time system originated in the days
when most county seats had only one attorney.
Even now in many counties the part-time system is
still probably workable, but as population centers
grow the work load of the state's attorney will in-
crease to the point that a part-time prosecutor will
not be able to handle it.46

The office of prosecutor should be a full-time occupation.
The holder of the office should neither engage in nor profit
from a private legal practice. The full-time requirement
should not be construed to prohibit an incumbent pros-
ecutor from participating in either legal education pro-
grams or in commission or consultant work connected with
criminal justice concerns, since both of these efforts are
considered unlikely to produce conflicts of interest, and
each is likely to produce benefits of its own to the criminal
justice system..

Practical realities dictate that some jurisdictions will be
unable tojustify the employment of a full-time prosecutor at
the present time. Each state should consider merger of ju-
risdictions which would allow for employment of a fuil-time
prosecutor, or such states should require full-time pros-
ecution when growth of caseload necessitates such a posi-
tion in those jurisdictions.

JURISDICTION

The prosecutor snail represent the case of the people
as to both civil and criminal jurisdiction. This is currently me
case in most jurisdictions today:

Most local prosecutors have both civil and
criminal justice responsibilities. Only 12 [now 13 —
Editor’s Note] states assign the prosecutor solely
criminal duties. In at least four others — California,
Hawaii, Kansas, and Michigan — prosecutors in
urban areas are divested of civil responsibilities
which become the province of county or city cor-
poration counsel.47

A state-hy-state analysis of jurisdictional responsibilities is
provided in Appendix 1 — 1.

In those areas where the prosecutor is assigned civil
jurisdiction the majority of the prosecutor’s time Is spent on
criminal concerns:

Prosecutors devote most of their time to crim-

inal m atf~: 78 per cent reported they spend over

one-half of their time on criminal work. The median

percentage of time on criminal matters is 75 per

cent. In contrast, only 2 per cent spend over one-

half of their time on civil matters.4
Despite this, in many areas the civil duties of the pros-
ecutor may be many, varied, and complex. This is es-
pecially true in areas where the prosecutor acts not only as
criminal district attorney, but also as general city or county
counsel. Many small areas simply lack the availability of at-
torneys to provide for both a full-time criminal district at-
torney and a full-time county counsel.

In some areas of prosecutorial duties civil lawsuits can
be of significant importance. Civil lawsuits have some ad-
vantages over criminal actions:

civil lawsuits give the prosecutor certain
major advantages. The advantages are such that
civil suits may be the only practical remedy. The
potentialdamages are greater. Due to the lack of
stigma, civil suits may lead to faster correction of
the problem and resolution of the lawsuit. The
prosecutor is not limited by the dictates of the Fifth

Amendment so his right to discovery is more effec-

- tive and meaningful and the lawsuit is more easily
won.49

In some areas, civil lawsuits are particularly advan-

tageous:

The great advantage of the consumer fraud
prosecution in such instances is that it is not crim-
inal, but civil in nature. Therefore all methods of
civil discovery, including depositions, inter-
rogatories, admissions, and inspection and
copying of business records are a‘ji'able to the
People. In fact, because the civil penalties sought
in such an action are so similar to punitive dam-
ages, the People may also discover the financial
status of the defendants.

In addition, because these consumer fraud ac-
tions are not criminal certain constitutional rights
peculiar to criminal actions are not available to the
defendants. The defendant does not have a right to
a jury trial, there is no requirement that the evi-
dence be establish xi beyond a reasonable doubt,
but rather only b, preponderance of the evi-
dence, nor does the defendant have the Sixth
Amendment right to be confronted by the wit-
nesses against him. Of equal importance, a crim-
inal acqu'tral does not bar the civil action on the
oasis t 1double jeopardy.2 (footnotes omltted).

Other advantages in consumer fraud prosecution include a
more effective case if the defendant is a corporation, possi-
bility of greater damages than are available by criminal
fine, fewer 'Sheppard" restrictions on comments or public-
ity, and possible avoidance of extradition problems.50

Civil suits can also be useful to the prosecutor in areas
such as chila support enforcement,2 environmental law,53
and others.%4

The full-time prosecutor can serve both criminal and
civil functions, and should havn the responsibility for both
civil and criminal jurisdiction.

PROFESSIONALISM AND NON-PARTISANSHIP
The duties of the prosecutor's office must be con-

ducted in acomoletely professional and non-partisan fash-
ion. The authoi iy of the office of prosecutor can only be ex-



ercised in the interest of the People aﬂﬁok for private
concerns:

The powers of a district attorney under our
laws are very extensive. They affect to a high
degree the liberty of the individual, the good order
of ".ociety, and the safety of the community ...
Powers so great impose responsibilities cor-
respondingly grave. They demand char --cter incor-
ruptible, reputation unsullied, a high standard of
professional eihics and sound judgment of no
mean order... A district attorney cannot treat that
office as his selfish affair. It is a public trust. The
office is not a private property, but is to be held and
administered whao'ly in the interests of the people at
large and with an eye single to their welfare. 5%

Unprofessional use of the authority of the prosecutor’s
office for private concerns demeans the office of the pros-
ecutor and violates the public trust and confidence in the
criminal justice system. Loss of public confidence only
makes the prosecutor's job more difficult and less re-
warding. Partisanship may also affect the prosecutor's
staff:

Highly qualified practicing lawyers and recent
law school graduates may be prevented from en-
tering the prosecutor's office because they are
unable or unwilling to acquire political sponsorship.
Lawyers who are considering a career in the pros-
ecutor’s office may be daunted, even if they have
the required political support, by the likelihood of
discharge if their party does not retain control of the
office at the next election. Furthermore, the obli-
gations usually attached to a patronage position,
such as purchasing or selling tickets to fund-raising
dinners, campaigning, or systematically con-
tributing to the party, may be distasteful to many
lawyers.%

Partisanship can also adversely affect the general conduct
of the prosecution function:

Political considerations make some pros-
ecutors cverly sensitive to what is safe, expedient,
and in conformity with law enforcement views that
are popular rather than enlightened. Political am.pi-
tion does not encourage a prosecutor to take the

Reason For Leaving

risks that frequ”j}linhere in reasoned judg-

ments.57
The prosecutor must strive to conduct his office and his
duties in a completely professional and non-partisan way,
exercising the powers and authority of his position for the
interest of the People and not for any private or personal
concern. To do otherwise is a violation of his responsibility
and his electoral mandate.

COMPENSATION

Provision of an adequate salary is an absolute neces-
sity if the office of prosecutor is to function at maxir. lum effi-
ciency. An adequate salary is essential for attracting ca-
pable candidates to the position of prosecutor:

High quality attorneys who should be encour-
aged to seek the position will do so only if it offers
reasonable economic rewards. Full-time devotion
to duty cannot be demanded unless the pay is
raised and salary scales are based v,.ihe assump-
tion that the prosecutor will not have a second
income from outside law practice.3

"If public service careers are pursued in an austere setting
on depressed salaries, few talented people will be at-
tracted to local prosecutorial service and experienced at-
torneys will seek other employment." Failure to provide
adequate sa'aries has resulted in a lack of prosecutorial
candidates, as illustrated by the example of Oklahoma:

In that state, as in some others, archaic legal
limiations prevented payment of compensation
which would attract competent lawyer”, and the
administration of criminal justice suffered. This
reached crisis proportions when, in 1964, no attor-
neys sought election as County Attorney in 55 of
the state's 77 counties.®

Subsequent to this, Oklahoma reorganized its pros-
ecutorial system. Other states have faced similar prob-
lems. In Kansas, in January 1975, in 29 out of 101 counties
the candidate for prosecutor chose not to seek re-election.
In 89 counties the candidate for prosecutor ran un-
opposed.6L Many jurisdictions face difficulties enough in
attracting candidates for prosecutor without having to con-
tend with low salaries. Jacob notes that in Wisconsin "the
pool of potential candidates is quite small: eighteen

Nature of New Employment

Discharged Retirement More Indiv. Estab. Law New Law
Jurisdiction (D) ) Death (%) Sickness Money (%) Other (%) Practice (%) Firm (%) Firm (%) Corp. (%) Gov. (0/0 Other (%)
Los Angeles 1.3 5.2 2.6 63.6- 22.1 50 16
Detroit 5 50 45 30 30 20 10 10
Brooklyn 1 32 4 63 65 17 1 2 5
Cleveland 22 33 45 66 34
Houston 2 2 96 20 50 20 10
Bronx 11.5 88.5 24.5 8.5 5.5 2.5 59.0
Miami 5 5 80 10 50 50
Buffalo 70 30 40 30 20 20 10
St. Louk 10 5 70 15 15 60 10 15
Phoenix 100 90 10
Cincinnati 100
Baltimore * 90 10 5 920 5
Sacramento 10 90 50 50
Atlanta 50 50 25 25 50
Crown Point 10 10 80 75 10 5 10
Portland 6 34 59 1C
Denver 15 30 20 44 12 24
St. Paul 100 40 40 20
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counties in 1965 had fewer thaWPO active attorneys".&
Provision of an adequate salary is thus crucial to guaran-
teeing the existence of sufficient qualified prosecutors.
Provision for an adequate salary level is also essential
to reduce the rapid turnover cf local prosecutors:63
Turnover among prosecutors is one of the
major problems which limits the development of
prosecutorial expertise. The major reason cited for
leaving the job is failure of salaries to meet the level
which attorneys can reach in private practice.64
"Turnover in prosecutor's offices far exceeds that in any
other government office dealing with the administration of
criminal justice."&Turnover in prosecutor’s offices across
the country may be as high as 33 per cent annually.66 The
primary reason for this high turnover is inadequate finan-
cial compensation, as the previous table indicates.6/
Provision of adequate salaries will also act to reduce
the likelihood of prosecutorial misconduct, since "ade-
quately paid, full-time district attorneys and their staffs will
be less susceptible to temptations of outside employment
and to offers of money or favors in return for accommo-
dating individuals whose cases come before them".3
The source of the prosecutor's salary varies among ju-
risdictions, as the following table indicates:®

SOURCE OF PROSECUTOR'S SALARY

Number of  Percent of

Source Responses Total (636)
State 83 13
State (County may Supplement) 40 6
State and County 86 14
County 425 67
Information not available 2 —
TOTAL 636 100

Examination should be made of the feasibility of state
or federal supplementation in those local areas which are
unable to adequately provide a salary for the prosecutor.
LEVEL OF SALARY

Salary levels for prosecutors vary considerably across

the country. Iwfollowing table gives the result of a nation-
wide survey of prosecutors' salaries: 70

ANNUAL SALARY OF PROSECUTORS

Annual Number of Percent of

Salary Responses  Total Responj
$Under 10,000 352 374
10,000-11,999 104 11.0
12,000-15,999 176 18.7
16,000-19,999 112 11.9
20,000-24,999 136 14.6
25,000-49,999 59 6.4
TOTAL 939 100.0

"The median income of all prosecutors in 1973 was
iS 2,500 per year. The total salary range reported was from
$1,120 to $44,028. These figures include part-time pros-
ecutors. Full-time prosecutors received a median of
$22,042 peryear... When a median hourly salary is com-
puted for full-time prosecutors, the figure derived is
$11.74. For part-time prosecutors, tha hourly median
salary is between $6.50 and $7.50."7L Additional material
on various prosecutors’ salaries, along with a comparison
of trial judge salaries, is provided in Appendix 1— Ill. Fig-
ures on increases in salaries by years of service for
metropolitan prosecution offices are shown in the table
below.72

The salary provided the prosecutor should be at least
that of the salary of the judge of general trial jurisdiction of
the district of the prosecutor:

For purposes of salary, the prosecutor should

be considered to be on the same level as the chief

judge of the highest trial court of the local criminal

justice system. Both positions require the exercise

of broad professional discretion in the discharge of

the duties of the offices. It is therefore reasonable

that the compensation for the holders of these of-
fices have the same base.73
Those jurisdict: ons which still have a part-time prosecutor
should have salaries set by a professional compensation
board at the state level.

SALARIES BY YEARS OF SERVICE

Aver. Beginning Salary Aver. Salary 2 yrs. Aver. Salary 5yrs. Aver. Salary 10 yrs. Vacation
Jurisdiction Low High Low High Low High Low High Sick Leave Vacation Low- High
Los Angoles S889 S1.107 $1,203 $1,499 S 1.499 $1,067 $1,673 $2,084 Yes Yes 2wk. -4 wk
Detroit 750 1,043 1,082 1,331 1.353 1,610 1,618 1,882 Yes Yas 12 da.
Brooklyn - - - - - - - - Yes Yes
Cleveland 033 1.000 1,000 1,167 1,167 1,333 1,333 1,500 Yes Yes 2wk. -4 wk.
Houslon 730 960 960 1,210 1,210 m 1,405 1,405 1,675 Yos Yes 1wk. <4 wk.
Bronx 833 950 1,000 1,003 1,165 1,375 1,450 1,916 Yes Yes 15 da.
Miami 625 792 792 958 958 1,125 1,125 1,333 Yes Yes 1wk. -4 wk.
Buffalo 665 850 948 1,191 1,067 1,340 1,243 1,496 Yes Yes 4 wk.
St. Louis 679 956 867 1,107 1,004 1,282 1,282 1,63F Yes Yes 2wk. -4 wk.
Phoenix 591 650 650 795 795 1,013 1,013 1,294 Yes Yes 15 da.
Cincinnati 416 538 538 750 750 1.033 1,083 1,417 Yes Yes 2wk. -4 wk.
Baltimore 011 851 780 986 939 1, 98 1,141 1,457 No Yes 30 da.
Sacramento 905 1,000 1,274 1,404 1,475 1626 1,626 1,792 Yes Yes 1wr.2 vk -2y
Atlanta 666 833 833 1,000 1,000 1.166 1,166 1,333 Yes Yes 2wk. -3 wk.
Crown Point Toe 790 790 875 875 1,000 1,000 1,166 No Yes 2wk. -2 wk.
Portland 057 1,006 985 1,156 1,135 1,332 1,315 1,544 Yes Yes 2 wk -4 wk.
Denver 700 033 1,000 1,166 1,166 1,166 1,166 1,166 Yes Yes 12 da.

St. Paul 875 1,107 1,023 1,295 1,197 1,515 1,347 1,705 Yes Yes 2wk. -4 wk.
New York o 3,083 Increase based on salary increases of judiciary-chief trial court of Yes Yes 1wk -4 wk.
Jurisdiction
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REVIEW OF SALARY

A review mechanism should be established to period-
ically examine and evaluate the salary of the prosecutor in
light of changing economic conditions. Current practice in
many jurisdictions is to provide review and alteration of the
prosecutor's salary only atthe beginning of each term. This
could resultin a net decrease in the prosecutor's salary, as
Trimble notes:

A Constitutional prohibition against a salary in-
crease during a term of office in Oklahoma means
that the DA receives no salary increases or cost of
living adjustment for 4 years. This is crazy. He is
making 24% less when he ends the term than
when he starts it.74

Unless statutory provision is made for periodic in-term in-
creases in salary, a board or mechanism should be estab-
lished with authority to review and revise prosecutors' sal-
aries in light of changing economic conditions.

BENEFITS

A program of benefits should be established to com-
plement the salary of the prosecutor and his staff. These
benefits should include both health insurance coverage
and previsions for accumulation of retirement benefits.
Since it is comparatively rare for a prosecutor to serve ex-
clusively as a prosecutor throughout his career, a method
should be established whereby a prosecutor may be pro-
vided retirement coverage commensurate with the length
of his service in office. Connecticut provides that the pros-
ecutor on retiring "shall receive annually as retirement sal-
ary, for each year he has served in any such office, one-
tenth of two-thirds the salary of the office which he held at
the time 0> his retirement, as such salary may be changed
from limft to time; but in no event more than two-thirds of
such salary". 7’5

SUSPENSION

A nueans should be instituted whereby the prosecutor
may bet suspended from office. Suspension should be in-
stituted ns a punishment for actions of minor misconduct
which do not warrant removal of the prosecutor. Sus-
pension might also be instituted as a prelude to the institu-
tion of removal proceedings against the prosecutor. Sus-
pension mechanisms should provide for hearing
procedures at which the rights of the prosecutor are
protected.

REMOVAL

Provision should be established for expeditious re-
moval of the prosecutor when it has been fairly determined
that he is no longer fit to hold office.

Various removal mechanisms are employed by dif-
ferent states. Impeachment is the most usual method of re-
moval.76 Removal by the Governor is another common
method. Other methods of removal include removal by a
court, 77 removal on recommendation of the Attorney Gen-
eral,7’ impeachment by the legislature,7 or recall provi-
sions.

Grounds for removal also vary among the different
states. Grounds for removal include such causes as "mal-
feasance. misfeasance, nonfeasance, or nonadministra-
tion in office”,0L "incompetency, neglect of duty or misuse
of office when such incompetency, neglect of duty or
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misuse of office has “praterial adverse effect upon the
conduct of such office"! and "incomptetency, corruption,
malfeasance or delinquency in office, or other sufficient
cause".84 Disbarment and conviction of a serious crime
are other common grounds for removal. Removal pro-
ceedings, however, are seldom utilized: "The district at-
torney need fear ouster only for criminal activity, and even
where evidence of such conduct exists, ouster pro-
ceedings are seldom employed."&

The method adopted for removal of the prosecutor
should provide a clear statement and interpretation of all
possible grounds for removal, and a speedy means of ac-
complishing the removal hearing. Protection of the rights of
the prosecutor must be guaranteed by any system of
removal.
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STATE TITLE JURISDICTION

Alabama District Attorney Criminal-Civil

Alaska District Attorney Criminai-Civil

Arizona County Attorney Criminal-Civil

Arkansas Dist. Pros. Alt. Criminal

California District Attorney Criminal-Civil

Colorado District Attorney Criminal

Connecticut Prosecuting Att. Criminal

State’s Attorney Criminal

AREA SELECTION TERM  REMOVAL
Judic. Dist Elected 4 years Impeachment
Judic. Dist Appointed Governor
County Elected 4 years
Judic. Dist. Elected 2 years Impeachment
County Elected 4 yoars Impeachment
Judic. Dist. Elected 4 years Impeachment
Court of
County Appointed 4 yoars Common Ploas
County Appointod 4 years  Superior Good
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STATE

Delaware
Florida
Georgia
Hawaii
[daho
llinois

Indiana

lowa
Kansas
henlucky

Louisiana

Maine
Maryland

Massachusetts

Michigan
Minnesota
Mississippi

Missouri

Montana
Nebraska

Nevada
Now Hampshire

Now Jersey
New Mexico

New York
North Carolina
Norlh Dakota
Ohio

Oklahoma
Orogon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee

\ exas

Utah
Veimont

Virginia
Washington
West Virginia

18

TITLE

No local prosecutor
Slate's Attorney
District Attorney
City or County Att.
Prosecuting Att.
Slate's Attorney

Prosecuting Att.

County Attorney
County Attorney
County Attorney

Commonwealth
Attorney

District Attorney

District Attorney
State's Attorney

District Attorney

Prosecuting AU.
County Attorney
District Attorney
County Pros. Att.
Prosecuting Att.
County Attorney
County Attorney
County Attorney

District Attorney
Counly Attorney

County Prosecutor
District Attorney

District Attornoy
District Attorney
Slate's Attorney
Prosecuting Att.

District Attorney
District Attorney
District Attorney

No local prosecutor
Solicitor

State's Attornoy
District A.G.
County Attorney
District Attornoy
Criminal D A.

County Attorney
Stale's Attorney

Commonwealth
Attorney

Prosecuting Att.
Prosecuting Att.

JURISDICTION

Criminal-Civil
Crim.-Civil App. *
Criminal-Appeals
Criminal-Civil
Crim.-Civil App.

Criminal

Criminal-Civil
Crim.-Civil-App.
Mi;,demeanors-

Feionies-St. Civil
Crint.-Sl. Civil

Criminal-Civil
Criminal-Civil

Crim.-St. Civil-App.

Crim.-Civil-App.
Crim.-Civil-App.
Felonies
Misdemeanors
Criminal
Misdemeanor
Criminal-Civil
Criminal-Civil

Criminal-Civil
Criminal-Civil

Crim.nal
Criminal

Crim.-App.
Criminal
Crim.-App.
Crim.-Clvil-App.

Criminal-Civil
Crim.-Civil-App.
Civil-Crim.-App.

Criminal-St. Civil
Criminal-Civil
Criminal
Criminal-Civil
Criminal
Criminal

Crim.-Clvii-Felonies
Crim.-Civil-App.
Cirminal-Civll

Crim.-Civil-App.
Criminal-Civil

AREA

Judic. Circuit
Judic. Dist.
County
County
County

Judic. Dist.

County
County
County

District
Judic. Dist.

Prosecutorial
District (8)

Co. or City
Judic. Dist.

County
County
Judic. Dist.
County
County
County
County
County

County
County

County
Judic. Dist.

County
District
County
Cour.ty

District
County
Counly

Judic. Dist,
County
Judic. Dist,
County
District
County

County
County
County or City

County
County

ALECTION

Elected
Elected
Elected
Elected
Elected

Elected

Elected
Elected
Elected

Elected
Elected

Elected
Elected

Elected

Elected
Elf cted
Eluded
E'.acted
Elected
Elected
Eleded
Elected

Electod
Elected

Governor with
consent ot Son.

Elected

Elected
Eledod
Elected
Elected

Electod
Electod
Elected

Elected
Electod
Elected
Elected
Elected
Elected

"eclod
Eledad
Elected

Electod
Elected

TERM

4 years
4 years
2 years
2 years
4 years

?years

years
2 years
4 years

6 years
6 years

2 years
4 years

4 years

4 years
4 years
4 years
4 years
2 years
2 yeas
4 yoars
4 yoars

4 years
2 years

5 years
4 yoars
4 years
3 years
4 yoars
2 yoars
4 years

4 years
4 yoars
4 years

4 yoars
2 years
8 years
4 years
4 years
2 yoars

4 years
2 years
4 years

4 years
4 years

REMOVAL

Impeachment
Impeachment

Impeachment
Supreme Court

Recall,
Impeachment

Impeachment

SuPreme Judi-
cial Court

Impeachment,
AG

Impeachment,
AG

Governor
Governor

Suit
Suit

Governor

Suit by
Accusation,
Complaint

Superior Court

Govornor
Governor

Impcachmont,
Sutt

Recall, Suit
Impeachment

Govornor

Impeachrmont
District Courl
District Courl

Courl Trial,
Relerendum,
Impeachment

Impeachment

Circuit Court

Legislative
Resolution

Impeachment



STATE TITLE JURISDICTION AREAt v SELJ-CTION TERM

Wisconsin District Attorney Criminal-Civil County Elected 2 years
. County and o o
Wyoming Prosecuting Att. Criminal-Civil County E'ected 4 years

Source: The following chart is a composite developed by NOAA of material gathered from various sources, including
*1. NAAG, COAG. survey ol Local Prosecutors (June 1972)
2. NAAG, COAG, The Prosecution Function (1974)
*3. ACIR, "State-Local Relations in the Criminal Justice System" (Aug. 1971)
4. NOAA, "The Prosecuting Attorneys ol the U.S. — 1965 (i?66)
5. Statute research by Standards and Goals Staff. (NCAA)

-e stares status updated to 1975-76 by National District Attorneys Association.

V. - jix 1 — 1

PROSECUTOR SALARY AND BUDGET COMPARISON SURVEY 1975 - 1976

NO. OF ASST. SALARIES
JURISDICTION POPULATION CURRENT BUDGET ASSTS. MIN. MAX.
(Oc:rzzllr}%e County 1,646,300 S 5,4h? 696 94 + 514,412 542,408
alif.
Fﬁgiryore City 900,000 2,653,918 96 13,5™ 24,700
(char}fl))iego County 638,000 6,077,671 102 13,680 39,168
alif.
Cock Count 5,493,529 11,465,986 K74 | 14,400 39,660
(Chicago, III.)
(S(:aclrfa)mento County 700,000 4,739,113 69 13,238 34,723
alif.
Alameda Count 1,100,000 4,043,635 105 13,632 36.180
(Oakland, Califi/
(B’\G?(n)x Counly 1,4/8,000 6,032,230 151 13,000 40,000
E\Il\‘a?s)au County 1,500,000 4,053,500 96 15,000 39,500
Dade Coun 1,389,400 3,638,422 80 12,000 38,000
(Miami, Fla.[)y
Harris County 2,000,000 4,191,426 109 14,136 33,168
(Heston, Texas)
(L((:Jsl/f-\)ngeles County 7,100,000 28,014,818 605 15,516 44,000
alif.
Oakland, CA 1,100,000 4,044,000 105 13,632 36,180
(Alameda County)
Phoenix, Az 1,119,000 2,567,060 80 12,000 30,000
(Maricopa County)
San Jose, CA 1,665,000 4,537,589 69 14,424 38,463
(Santa Clara County)
Minneapolis, MN 981,000 1,600,000 54 13,000 28,500
(Hennipin County)
St. Louis, MO 957,100 1,240,000 - 37 11,000 22,000
Hackensack, NJ 911,480 1,800,000 23 14,500 34,000
(Bergen County) (72 Inv.)
Bulfalo. NY 1,127,000 1,838,601 62 10,680 32,716
(Frio County)
Seattle, Washington 1,144,000 2,300,000 60 13,249 27,156
(King County)
Milwaukee, WI 1,060,000 2,028,000 53 16,000 33,300
St. Paul, Minn. 483,309 1,100,000 3 14,676 34,104
(Ramsey County)
Salt Lake City, Utah 506,000 1,200,000 33 12,000 25,000

(Salt Lake County)

Source: NDAA Prosecutor Surveys conducted in 1976.

REMOVAL
Governor

Governor

o
$45.360
37,000
42,996
42,200
38.377
40,056
40,800
45,000
46.000
43,120
44,028
40,056
23,500
46,128
32,000

22,500
40,000

48.99F
30,300

37,301
33,500

25,250
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JUDICIAL SALARIES IN APPELLATE
AND TRIAL COURTS

Intermediate  General Date of Last

Supreme Apcpellate Trial Salary
State ourt ourt Court Change
Alabama S 33500 S 33,000 S 25.000 12/ 1/75
Alaska 52,992 48,576 61 1/75
Arizona 37,000 35,000 33,000 1/ 6/75
Arkansas 29,553 27,500 71 1/75
California 57,985 54,361 45.299 9/ 1/75
Colorado 35,000 32,000 28,000 71 173
Connecticut 36,000 34,500 1/ 3/73
Delaware/ 42,000 39.000 71 1/75
Florida 40,000 38,000 36,000 1 175
Georgia 40,000 39,500 32,500 71 175
Hawaii 45,000 42.500 1/ 1/76
[daho 31,500 28,500 71 1/76
Illinois 50,000 45.000 37,000 71 1/75
Indiana 38,100 38,100 26,500- 6/ 1/75
31,500

lowa 36,000 31,500 71 1/75
Kansas 32,500 27,500 71 175
Kentucky 39,000 37,000 35,000 71 1/76
Louisiana 50,000 47,500 42.500 8/ 1/75
Maine 26,000 25.500 41 174
Maryland 44,100 41,400 39,200 71 1/75
Massachusetts 40,788 37,771 36,203 1/ 1/74
M'chigan 43,500 41,961 26.500 1 1/76
Minnesota 36.500 32,000 71 1/73
Mississippi 34,000 30,000 7 174
Missouri 36,500 34,000 31,000 71 175
Montana 27,000 25,000 71 175
Nebraska 35,500 32,500 1 175
Nevada 35,000 30,000 1/ 175
New Hampshire 34,060 33,956 7120175
New Jersey 48,000 45.000 40,000 6123174
New Mexico 33,500 32,000 31.000 71 1/76
New York 60,575 51,627 48,998 71 174
N. Carolina 38,000 35.500 30,500 71 173
North Dakota 32,000 30,000 71 1/75
Ohio 40,000 37,000 34,000 1972
Oklahoma 30,000 26,000 25,000 71 1075
Oregon 38,700 37,500 35,000 71 1/76
Pennsylvania 50,000 48,000 40,000 121 172
Rhode Island 33,000 31,000 5126174
South Carolina 37,762 37,762 71 1/75
South Dakota 28,000 26,000 4/ 1/75
Tonnossee 39,330 36,052 32.775 9/ 174
Texas 47,400 41,800 32,803 9/ 1/76
Utah 30,000 27,500 71 175
Vermont 29.900 25,800 71 174
Virginia S 44000 S 41.000 S 36,900 71 1/76
Washington 39,412 36,325 34,250 71 1/75
West Virginia 35,000 31,500 H 1/76
Wisconsin -'2,462 28,780 71 175
Wyoming 32,500 30,000 71 175
National Average  38,152a 39,070b 32,5217, NA
District of

Columbia 40.140 37,800 10/ 1/75
Federal System 63,000 44,600 42,000 10/ 1175
Commonwealth

of Puerto Rico 32,000 26,000 7131174

Source; National Center tor State Courts, survey olJudicial Salaries
in Slate Couil Systems, Apl’l|, 1976

a Arithmetic average figured for the 50 states.

20

b Arithmetic average ff1® for the 26 states that have intermediate ap-
pellate courts.

NOTE; Salaries includin%su plements are shown in parentheses imme-
diately beneath the figures for state-paid salaries.

appendix 1— 1V

Floating Salary Statutes

~ California, Massachusetts and Tennessee provide forjudicial salary
increases bhased on a consumer price index. California utilizes the Cali-
fornia consumer price index while Massachusetts and Tennessee use the
U.S. consumer price index. Maryland provides automatic salary in-
creases forthejudlmagl based on general salary increases awarded to all
state employees. Rhode Island provides for longevity increases as shown
in this section. Tho statutory authority for these “automatic salary in-
creases follow.

California: The California Government Code 68203 provides:

"In addition to the increase provided under this section cn
September 1, 1968, on the effective date of the 1969 amend-
ments to this section and on September 1 of each year there-
after. the salarg of each justice and judge named in Sections
68200 to 6B202, inclusive, shall be increased by that amount
which is produced by multiplying the then current salary of each
justice or judge by the percenta?e by which the figure repre-
senting the California Department of Industrial Relations has in-
creased in the previous calendar year."

The judges named in 68200 to 68202 include the Chief Justice of Cali-
fornia, associate justices of tho Supreme Court, justices of courts of ap-
peal, superior court judges and municipal court judges.

Maryland: Maryland Code I-703 Pay Plan; Automata Salary Increases,
provides:

"(a? Pay plan. — Section 27, Article 64A ol the Code applies to judi-
cial salaries, except for ItSpr’OVISIOI’]S authorizing emergency salary
Increases with approval of the Board of Public Works.

“(b) Automatic salary increases. — Whenever a general salary in-
crease is awarded to'state employees, each judge shall receive the
sametpercentage increase in his salary as awarded to the lowest
stelp 0 trlle highest salary grade for classified employees in the state
salary plan.

Massachusetts: Massachusetts General Laws Annotated Chapter 30
§46 provides:

"The director of personnel and standardization shall annu-
ally determine the percenlum difference between tho average
cost of living for the next p-eceding calendar year and the av-
erage cost of living for the calendar year during which the
weekly rates prescribed in the above salary schedule were last
revised, both as shown by the United States Corsumer Price
Index for such years, and shall prepare and submit to tho gen-
eral court a report of such determination within a reasonable
time after said Index for the next preceding calendar year has
become available. Whenever such determination Indicates st
percenlum increase r decrease of at least three percentum,
such report shall bo accompanied by a recommendation lor leg-
islation to provide a corres londing percenlum increase or de-
crease in the salaries of all employees in the service ol the com-
monwealth and paid from the tréasury thereof. ... Whenever
such determination indicates a percenlum increase of at least
three percenlum, as hereinbefore described, such report shall
be accompanied by a recommendation of legislation to provide
a corresponding péercentum Increase i.i the salaries of the chief
justice and associate justices of the si premo judicial court, the
appeals court, Ihe superior court and .he municipal court of the
city of Boston, the judges and associate judges of the land
court, tho chiefjudge and the judges of probate and insolvency,
tho chiefjustice and tho justices of the district courts other than
the mumu?al court ol tha city of Boston, tho justices and special
ustices of tho Boston Juvenile Court, iho justices of the

orcester, Bristol County and Springfield juvenile courts, and
special justices of the district courts, including the municipal
court of the city of Boston, such increase to taka effect as of the
beginning of the first payroll period of the yejr in which such
report is submitted."
Rhode Island: General Laws of Rhode Island 36-4-16.5 provides:

Judges as well as all other court personnel are entitled to
longevity increments. Longevity after seven years 5%, after



eleven years 10%, after fifteen y@wA15%, after twenty-five
years 20%.
Tennessee: T.C.A. 882303 provides:

Beginning September 1, 1974, the compensation of
1udges and chancellors shall be the base salaries fixed in this
aw adjusted to reflect the percenta e of chan?e in the Con-
sumer price Index as reported gthe .S. Deparfmentof Labor.
The adjustments shall occuron eptember 1, 1974 andon Sep-
tember 1 of eve/ year thereafter for the ensurng year com-
mencing September 1
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Representative Charlie Bussell

Alaska State Legislature
House of representatives

April 7, 1983

Mr. Arthur H. Snowden, 1II
Administrative Director
Alaska Court System

203 "K" Street

Anchorage, Alaska 99501

Dear Mr. Snowden:

Thank you for your recent correspondence of mobilized informational
endeavors relative to HJR 36, "Relating to the confirmation of justices and
judges by the Legislature.

As you are aware, the maximum ethical validity of the measure was
discussed with consummate procedural proficiency on Wednesday, March 30th,
and passed out of Committee. I am certain that on the House floor it will be
subject to studies of perceptive logistical structure and strategic
philosophical rationale. Certainly qualitative relevant approximations may
be forthcoming in order to reduce any perceived corrective anticipatory
disparity in the orchestrated hierarchical integrity of the system.

Your fears of lengthy delays, as a functional administrative tactician,
would not be of significant import, I would hope, through progressive
humanistic accommodation and adapted management performance. It would bo
expected that accredited responsive studies would imply that tabulated
definitive placement would render little harm to that tabulated definitive
placement would render little harm to proficient concurrent stabilization now
apparent in the system.

The resolution®s sponsor seemed to believe that our courts® systematized
multilateral uniqueness seems to fail in comprehensive informational respon—
siveness to the electorate. In particular, he expressed the idea that the
qualified deliberative selectivity process indulged in by Judicial Council
members 1is negatively responsive to the puolic, since they avoid the elective
mode, in their position?..

As to your lack of opportunity for input, your staff- namely Ms. Karla
Forsythe or Mr. Rick Barrier- have established a standing, weekly telephone
call to the Committee staff in order to ascertain the topics regularly
scheduled for the .".nsuing week. I have no knowledge as to how or why you were
not informed.



Mr, Snowden
April 7, 1983
Page 2

Thank you for involving yourself in the legislative process.
1¥Eu{ii very truly,

Representative Charlie Dassell
Chairman, Committee on Judiciary

CB:cmz

cc: Representatives John Liska, Vice Chairman
Joe Hayes
Ramona Barnes
Hugh Malone
Don Clocksin
Ron Wendte
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ANCHORAGE . ALASKA 995I1G
1907) 276-4506

V.m ILE IN JUNEAU
POUCH V

JUNEAU. ALASKA 99811
1907)465-4929

MEMORANDUM

DATE: March 30, 1983

TO: Representative Charles Bussell,
House Judiciary Committee

FROM: Representative Jerry Ward

SUBJ : House Joint Resolution No. 30

Chairman

$

JSiate. "~egtelature

of "Reprosetttaftiios

REPRESENTATIVE JERRY WARD
DISTRICT 13

MEMBER FINANCE COMMITTEE

CHAIRMAN OF SUBCOMMITTEE ON

COMMERCE 6 ECONOMIC DEVELOPMENT
CHAIRMAN O r SUBCOMMITTEE ON LASCR
MEMSER OF SUBCOMMITTEE ON STATE LOANS

Under our present system, the Governor appoints supreme court justices

and superior court judges from lists
Association and the Judicial Council.

Association nor the Judicial Council

Since

prepared

by the Alaska Bar

neither the Alaska Bar

are elected by the general public,

there 1is a danger that this will be perceived as a self-serving procesr.
By extending the function of legislative

positions, this resolution brings the

confirmation to these

general

public back 1into the

process, allowing for public hearings and the expression of public will.
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200
300
400
500
600
700

REQUEST
Bill/Resolution No.
Title

FISCAL DETAIL
Agency Affected

(Note: If more than

THIRTEENTH LFrjSLATURE

FISCAL NOTE

HOUSE JOINT RESOLUTION NO. 36

Relating to the confirmation of justices and judges by the legislature.
Requested by House Judiciary Cnrnmirrpp

Date 3/25/83

Legislative Affairs Agency
Program Category Affected
BRU, Program, Or Subprogram(s) Affected

General Government
Session

one budget component is affected, separate line-itenm

amounts and funding for each component in the analysis section.)

EXPENDITURES

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT

LAND & STRUCTURES
GRANTS,CLAIMS,ETC.

TOTAL

FUNDTNG (Thousands

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction,

It is estimated that no additional fiscal

resolution.

(Thousands of Dollars)

Fy 83 Fy 84 FY 85 FY 85 Fy 87 Fy 88

-0-
_n_
-0-
-0-

of Dollars)

-0-

None

Section 111)

impact will result from this

IV. DATE 03-25-83 PREPARED B WaTlvjk-f/; n, Director, Admin. Svcs,
AGENCY" Lcgdf>P5j?ivc Affairs Agency

Original: Legislative Finance PHONE 38f/0 -

cc: Budget and Management

Prime Sponsor (First Legislator Named)
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Proposing an amendment to the Constitution of the United States relative to
abolishing personal income, estate, End gift taxes and prohibiting the United
States Government from engaging in business in competition with its
citizens.

IN'THE HOUSE OF REPRESENTATIVES

Jaxuaby 3, 1963

Mr. Paul (for himself and Mr. McDonald) introduced the following joint
resolution; which was referred to the Committee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United
States relative to abolishing personal income, estate, and
gift taxes and prohibiting the United Stales Government

from engaging in business in competition with its citizens.

1 Resolved by the Senate and House of Representatives of
2 the United Sta-tes of America in Congress assembled (two-
3 thirds of each House concurring therein), That the following
4 article is proposed as an amendment to the Constitution of
5 the United States, which shall be valid to all intents and
6 purposes as part of the Constitution when ratified by the leg-

7 islatures of three-fourths of the several States:



10

11

12

13

14

15

16

17

18

19

2
"Article —

"Section 1. The Government of the United States
shall 'not engage in any business, professional, commercial,
financial, or industrial enterprise except as specified in the
Constitution.

"Section 2. The constitution or |aWs of any State, or
the laws of the United States, shall not be subject to the
terms of any foreign or domestic agreement which would ab-
rogate this amendment.

"Section 3. The activities of the United States Gov-
emment which violate the intent and purposes of this amend-
ment shall, within a period of three years from the date of the
ratification of this amendment, be liquidated and the proper-
ties and facilities affected shall be sold.

"Section 4. Three years after the ratification of this
amendment the sixteenth ari:cle of amendments to the Con-
stitution of the United States shall stand repealed and there-

after Congress shall not levy taxes on personal incomes, es-%

tates, and/or gifts.”.



osth CONGRESS n 0

1ST Session- 0o . J K . 0

To amend the Internal Revenue Code of 1954 to repeal the estate and pit taxes
and tb'e tax on feneration-skipping transfers.

IN” THE HOUSE OF REPRESENTATIVES
JaM-"aju’ 6, 1963

Mr. Thilip M. Crake introduced the following bill; which vvts relened to the
Committee on Ways and Means

A BILL

To amend the Internal Revenue Codeof 1954 to repeal the
estate and gift taxes and the taxon generation-shipping
transfers.

1Be it enacted by the Senate arid House of RepreserJa-

2 lives of the United States of America inCongress assembled,
3 That (a) chapter 11 of the* Internal Revenue Code of 1954
4 (relating to estate tax) is hereby repealed.

5 (b) Chapter 12 of such Code (relating to gift tax) is
6 hereby repealed.

7 (c) Chapter 13 of such Code (relating to tax or. genera-

8 tion-sldpping transfers) is hereby repealed.

-Vr



(d)(1) The lepeal made by subsection (a) shall apply to
the estates of decedents dying after the date of the enactment
of this Act.

(2) The' repeals made by subsections (b) and (c) shall
apply with respect to transfers made after the date of the

enactment of this Act.
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By LAURA LANE

robably you have never heard of
Bessie Craig or Lura Otte, but
these unassuming farm women

FARM

farm sales went into a single bank ac-
count in both names.
When Clarence and Bessie went on

are true heroines. Both are widows, cattle-buying trips, sh usually wrote

courageous in a special way.

They pioneered in a.setting unfa-
miliar to them —the federal courts.
Both hired competent attorneys to
help them press for justice in estate
tax cases. Each won—not just for her-
self but for other farm wives who ha. e
worked along with their husb..nds,
managed anil sometimes scrimped to
have a good life and, in the process,
bulk! a farm estate to pass along to
their children. Here are their stories:

Bestfe Craig vs. The United States
of Amr/Mca
FACTS: Bessie married Clarence
Craig in 1925, and they started farm-
ing from scratch on rental land in
Brown County, S.D. From day one of
their 43 years of married life, Bessie
was the bookkeeper—she had studied
bookkeeping and typing in high
school, and she developed her own
form of enterprise accounting.

The Craigs were good farmers and
grxxi managers. They bought their
first farm during the Depression
(1990), and from time to time bor-
rowed money to add other parcels to
their holdings. They raised whert,
corn, oats, barley and flax, and they
had stock, too—a cow-calf operation,
hogs, sometimes sheep and a sideline
Shetland pony business.

Early in their marriage Bessie
worked in the fields, and she was al-
ways available to haul grain or stock.
Once she trucked a load of horses
from Missouri to South Dakota. Some-
how she found time to raise a big gar-
den and do a great deal of canning—
vegetables, fruit, meat.

The Craigs' five children helped as
they grew old enough, but that wasn't
sufficient. Clarence and Bessie to-
gether hired farm laborers who "lived
in." Bessie cooked for tlitm, did their
laundry, mended all thei%rlothing,
cleaned their quarters.

She had one enterprise of her
own—a butter and egg route in town.
She churned by hand anil molded the
butter; and the chickens were her spe-
cial responsibility. "1’d get up in the
middle of the night to see after my
baby chicks," she reminisced to me
not long ago in her comfortable living
room. The money from this and all

the checks. And she was the one who
hired truckers to deliver the stock to
the farm. A favorite meal of truckers
was hamburgers and homemade cher-
ry pie, she says.

The Craigs were fortunate to have
an astute attorney, Douglas Banlzof
Aberdeen, who persuaded them as
early as 1958 to "equalize" their hold-
ings for estate ".ax purposes. When
Clarence died following a car accident
in 1968, he held title to 5'i quarter
sections of land, Bessie to 7'i, and
they owned one parcel of pastureland
injoint tenancy. In his will Clarence
set up a trust, 11rough which his hold-

Her name may Eppear in countless law
books, but Bess e Craig remains an un-
assuming woman She has a head lor
business and in preparation lor testi-
mony in her cas® gainst the US she
was able lo pro., uce bank checks writ-
ten 30 years earlier Now that sons op-
erate the- farm, Mrs. Craig lives in a
small town, enjoying family and Inonds

A larm-reared South Da'.ola attorney,
Kenmth L. Gosch knows firsthand
about "the value- ol a woman in the
family business "

heysued
0 won

Victories by two

widows in federal estate
tax cases may help
ether farm women

who feel they have
been denied justice

Thit It the Tlirst ol two artlclet
about (arm women who have won
court hattles In estate ta> cate*.

Pholoi
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Lura Otte. right, keeﬂs up with changes in estate tax laws and alters her estate

plan accordingly. "T

ese days awidow needs all the help she can get," she

tells the author, Laura Lane, left. Mrs. Otle especially values the continuing
support ot two sons and three daughters, all in larming. The youngest son,
unmarried, lives in the family home with her. Mrs. Otte remains a record-keeper
and keen analyst ot commodity market trends

ings went to the children. Bessie in-
herited only household Roods and the
family car, since she already owned
half of the farm (966.5 acres), Neither
the South Dakota Department of Rev-
enue nor IRS contested her ownership
of real property.
THE ISSUE: At stake was personal
property valued at $265,'105.09—ma-
chinery worth $53,938.50; livestock, in-
cluding 620 head of cattle, valued at
$167,864.56; and miscellaneous assets
(stored grain, interest in several co-
ops, etc.) worth $-13,602.03. -
Attorneys for the U.S., strictly in-
terpreting the Tax Code, claimed Bes-
sie owned none of this personal prop-
erty and said she therefore owed IRS
an additional $42,318.79 in tax. (A tax
she describes a%j'a whopper" already
had been paid I"the eatnte.) Bessie
forked over the tax deficiency, hut re-
served the right, us executrix, to sue
to get the money back. Y
Bessie’s attorneys, Kennith L.
Gosch and Harry N. Sandslrom (then
partners of Mr. Bantz), chose to fight
the case on their own home ground—
that is, in District Court in Aberdeen.
They preferred this to the Tax Court,
which they feel often favors IRS.

52

By the time the case began on a
blizzardy day in November, 1977, Bes-
sie had done her homework. In one in-
stance that meant digging up a check
she had written in 1946—m *e than
30 years earlier.

It was easier to find reeoros than to
keep her cool when a U.S. tax attor-
ney accused her of "a self-serving as-
sertion not in accordance with’the’nb”
jective facts." She could not deny that
on federal income tax returns (which
Bessie always prepared for review by
a CI’A) that "Mr. Craig is listed as a
farmer while Mrs. Craig is not listed
as having an occupation.” Nor had
Bessie nnd Clarence ever filed a part-
nership income tax return, the gov-
ernment’ attorneys pointed out.

Bessie had a chance to testify in her
own behalf ("l wasn't scared," she
told me), nnd so did three of the Craig
children and the family banker. The
Justice Department attorneys from
Washington, D.C., were polite to Bes-
sie, but out of her hearing they often
chided her counsel on the futility of
her case. Nevertheless, attorneys
Gosch and Sandstrom kept hammer-
ing away at the idea that if it had not
been for Bessie's help, Clarence would

I"Wvrimuj* J

P»*ofos Joon Staffer Buc* Star
Elmer E. Lyon was the first attorne?/ to
sell Ihe Tax Court on the idea that larm-
ing can be a team operation, involving
both hushand and wile

have had to employ another hired
man. And they never let anyone for-
get that Bessie had been a joint deci-
sion-maker with her husband.

"The best point in Bessie’s favor
was that she and Clarence really did
operate as farm partners," attorney
Gosch told me.

He explained to me why he ami his
partner had delayed filing suit
against the U.S. for several years.
"We felt there was a changing mood
in the country. The longer we waited,
the more people would realize the val-
ue of a woman in a family business."
THE VERDICT: Judge Fred J. Nichol
wrote the Court's decision announced
on June 14, 1978. Some of his state-
ments were music to a farm wife’s
ears: "All in all, the efforts of Bessie
Craig, in'the operation of the family

. farm, as well as her capital contribu-
.tionjnn income derived from her land,
can properly be characterized as those
of a partner, in the fullest business
-sense of the word ...

"The Court will not ignore this
farm wife’s contribution to the suc-
cess of the business as the Internal
Revenue seeks to do ... (T)he plain-
tiff is entitled to the refund sought.”

In time, Bessie got back her
$12,318.79 plus interest. She had to
pay attorneys’ fees, of course, but it is
a great satisfaction "to get justice,"”
she says with a proud smile.

Now Bessie’s place in history is as-
sured—in future law books, later gen-
erations will study "Craig vs. The
United States of America."

Lura Otla vs. Commissioner of In-
lamal ftovonua
FACTS: Everett and l.ura Otte
farmed in Jackson County, Ind., fol-

I AUU ax



lowing their mairiage in July 1933.
Like the Craigs, they acquired land
by the "borrow-then-pay-for" meth-
od, using farm income to buy several
tracts to add to their 103-acre "homc-
place" Everett bought before their
marriage. They held title jointly, or as
Indiana law puts it, "as tenants by
the entireties."”

Under Indiana law', income from
such joint property belongs to spouses
in equal shares, and "each spouse is
considered to have paid from his or
her separate funds one half of the
cost of any property acquired through
payment of the income from such
property."

In 1947 Everett inherited from his
father one-quarter interest in 20
acres. He and Lura then bought out
the three other heirs—one brother
and two sisters. Lura also received an
inheritance—$2,170 from the estate
of her mother in 1951. She used most
of it to buy an Oliver 66 tractor and
the remainder to install running wa-
ter and a bath in a farm house the
Ottes owned.

The Ottes began farming with
horses (as the Craigs had done), and
Lura would drive a team to harrow,
disk, plant or haul hay. Later she
learned to drive a truck and made
trips to town for feed. When Everett
was "working at another place,” Lura
helped care for the stock and did the
milking. She kept chickens, too; pre-
miums for an endowment life insur-
ance policy on Everett were paidswith
her hen-and-egg money. f

One enterprise of the Ottes was
raising certified seed. Lura took re-
sponsibility for picking out odd ker-
nels, and she also handled most orders
and deliveries. She set out cabbages
and tomatoes; helped harvest both.

Somehow she managed to keep
track of markets to determirti "the
best day to sell hogs." She was in
charge of many financial jiffairs, in-
eluding the bcokkeepir|fr. . 1-

Everctt and Lura OtW reared five
children—two sons now farm land
that Lura owns. '

In 1966 Everett had an opportunity
to go to Russia as part of a farmer
exchange program. Beforehand he de-
cided to get his affairs in order, and
that included some estate planning,
which he had learned about at Farm
Bureau meetings. On the advice of his
attorney, Everett transferred approx-

AIK".lISI IS/9

imately 260 acres to Lura separately,
of the 636 acres jointly owned He did
this for several reasons: to cut estate
taxes in the event of his death, to
compensate Lura for her hard work
and give her more experience in man-
aging real estate, and to lessen his
own responsibilities, even though at
age 61 he was in excellent health and
had never had any serious illnesses.

About a year after the trip to Rus-
sia (Oct. 10,1967) Everett Otte died of
a cerebral hemorrhage.

THE ISSUES: The IRS and Lura Otte
had several bones of contention on
federal estate taxes due, but the prin-
cipal one was IRS's contention that
none of the real atid personal prop-
erty reported on the estate tax return
originally had belonged to Lura, with
the exception of the inheritance from
her mother. In other words, her con-
tribution had not been of "money or
money's worth." IRS hilled Lura for
an additional $7,943.44. This was
"widow’ tax," because if Lura had
died first, Everett would have been
recognized as the cwner and not billed
for a deliquency.

Lura contended IRS had not given
her proper credit aid said she was due
a refund of federal estate tax
amounting to $1,870.29.

"l just felt I had made a consider-
able contribution to buying, upkeep
and farm expenses, but in the eyes of
IRS a woman’s work counts as noth-
ing," she told me in reviewing her
battle in the federal Tax Courtin In-
dianapolis.

Was she frightened? "No, | felt se-
cure with my figures 1 had to supply
complete records for every year we
had farmed, and it was those farm
records that convinced the judge.”

Her principal attorney, Elmer E.
Lyon of Indijtyipolis, adds: "Mrs.
Otte's openness and honesty couldn’t
be ignored. She had never considered
herself as a partner of her husband—
-women didn't in an earlier era, even if
they were outstanding performers
like Mrs. Otte. But we were able to
sell the court on the idea that Everett
and Lura were a husband-and-vvife
team."

THE VERDICT: The concept of a
hushand-wife team was recognized by
Judge Graydon G. Withey in his
memorandum decision of March 28,
1972. He notod that the home farm
had been in Everett’s name only until

sRwilljliving.

1958, but added: "We believe the en-
hanced value of the homeplace result-
ing from (Everett and Lura) working
as a team constitutes jointly acquired
property subject to equal division for
estate tax purposes... -~

"Lura’s efforts, industry and skills
were not limited to those of an ordi-
nary housewife and contributed to the
success end growth of the overall
farming operation.”

The money involved was not an
enormous sum by today’s inflated
standards, but Lura Otte was
satisfied in the knowledge that a
woman's contribution was officially
recognized, despite strenuous objec-
tion by IRS. She keeps up with feder-
al estate tax law and believes it
should be changed to give justice to
"women up and down the road who
are milking cows, driving tractors."
When told that her case had helped
other women she had i ever heard of,
she said: "Really? Well, I'm happy
that is the case."”

The 1978 change in the federal tax
law that allows a widow or widower to
"earn" and exclude from estate tax
2% s.year of jointly held property of-
ten is referred to as "the Otte
Amendment,” attorney Lyon says.
That's an unexpected reward for
Lura Otte.

—_ 0

Many other wlaowa have contrib-
uted to farm estate building and con-
serving, letters to Farm Journal tell
us, but whether they could win in the
ecourts depends on individual circum-
stances. What a woman needs is a
sense of her own worth, records to
back her up, some TJbney for legal
fees, a determination to see justice
done—and the cou -age of @ Bessie
Craig or a Lura Otte,

More on Estate Plamning

Laura Lane's detailed report. "How the
Revenue Act of 1970 Aflects Your Es-
tate Plan." a companion piece for
FARM JOURNAL'S Estate Planning
Idea Book, is just off tho press. To or-
der, send $1 plus 40C decvery charge
to: Revenue Act. Farm Journal, Box
1927, Philadelphia. Pa. 19105. Or get
the report free with your ordor ot the
Eslate Planning Idea Book, avaitotoH'
from the same address for $14 95 plus
70® delivery charge. Both items are tax-
deductible. <]

53

Las3

W



Two states recognize
a farm wife’s worth

Landmark court victories in
Minnesota,and Wisconsin may help
more women win estate tax cases

By LAURA LANE

SfPTfMrun 19/9

Ph<A*»f

Farrar

ate in the Twentieth Century

we still have pioneers, and | am

fortunate to know one. Her

ame is l/eona Nordby, and she is a

soft-spoken, well-groomed, fiftyish
farm widow who lives in Grant Coun-
ty, Minn. l,eona did something no
Minnesota farm woman had ever
done before: She won a fight with the
state’s Commissioner of Revenue in
an inheritance Lax case.

You can even put a price tag on
what her victory means to other farm
women—%$2,500,000 is the amount of
revenue the state will not collect this
bicnuiun? because of the decision in

This It tha second ol two articles
about (arm widows who have won
court battles In estate tax cases.

Leona's favor. That's money wliich in
the past has been paid by farm wid-
ows who had held farm property in
joint tenancy with their husbands.
Add another $1.7 million usually
forked over by widows who have been
deeply involved in other kinds of fam-
ily businesses.

Money (about $4,000 in taxes) was
important, but it wasn't the prime
consideration in the case of Ismm
Nordby vs. Commissioner of lifirnur.
Her fight was for justice for herself
and others.

The principal issue was whether the
-full value of the joint property was
subject to inheritance tax at the death
of Leona’s hushand, Lewis M. Nord-
by. Leona had contributed equal ef-
fort to earning income that enabled
the couple to buy the property in the
first pince, bo I-cona lunter.ded she
owed inheritance tax or only half—
her husband's half. Farm Journal
readers have known for years about
this legalized discrimination that puls
no financial value on a woman’s farm
work in field, bam or office. It isn’t
recognized aa "money or money's
worth”in common-law slates (42 of
the 50).

When Leona filed her state inheri-
tance tax return following her hus-
band’s death, she based her payment
on half-ownership plus @ widow’s ex-
emption, with full knowledge that she
was asking for trouble. Aa her attor-
ney, Jon Stafsholt of Elbow Lake, had
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foreseen, the Commission of Revenue
rejected I/eona’s claim. The next step
was to appeal to the state Tax Court.

Stafsholt felt the Minnesota statute
discriminated against women in prac-
tice if not in language nnd was eager
to challenge the interpretation.

Several (actors (avorabla to Leo-
na’s case were listed for me by attor-
ney Stafsholt:
¢ The case could be heard on home
ground—in the courthouse at Elbow
Lake, thanks to new Minnesota Tax
Court procedure.
¢ The presiding judge had been a
country lawyer earlier in his earner,
so he knew something about fa' n
women's work habits.
¢« The Minnesota Legis'ature was
considering an Equal Rights Amend-
ment at th<jtime.

* A few months before, a Wisconsin
widow, Doris Kersten, had won a sim-
ilar action against the Department of
Revenue in her neighboring state
(more about this case later). Attorney
Stafsholt says: "Actually, the Kersten
case has almost no bearing on Minne-
sota law, but knowledge of a decision
like that puts the judges in tune with
the trends.”

The gloomy factor was that no one
had ever successfully challenged Min-
nesota's Ini ?ritance Tax Department
on "the widow's tax.”

Revenue Department officials tried
to settle out of court with Leona be-
fore the case came to trial. First they
offered to exclude 201 of the estate
from Minnesota hhcritanct- tax, then
251, then 301 and finally 351. Thnt
posed a real dilemma. Stafsholt ex-
plained to me:

"I told Mrs. Nordby it was probably
in her own interest to accept that of-
fer—the dollar amount wasn't signifi-
cantly Icbs and it was a sure thing. -
Taking the appeal to court was risky,
as 1had warned her.

"She thought about the offer fora
week and then askedo.gain: ’If | set-
tle out of court, will mis help other
farm women?’ | told her, no it would-
n’t. That settled the matter. She said,
'‘Let’s go to court then.” It was a cou-
rageous decision."” >

Testifying in Leona's behalf were
people who knew her well: two farm-
ers—a neighbor and her husband’s
brother; her own brother and Leona
herself... "an excellent, soft-spoken
witness," Stafsholt describes her. She
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Stafsholt considers Leona Nordby VS. Commissioner ot Revenue the most im-
portant case ol his career thus tar. His client, Nordby. now rents out the (arm

and works as a nurso's aide in an Elbow Lake Hospital, She says (he case has
changed her life and views in several respects. e

followed his two bits of advice:
"Think before you reply to a question.
Tell the truth."

What tha teatimony revealed: Short-
ly after Leona and Lewis married,
both were employed by an elderly
bachelor farmer—Lewis as a hired
man and Leona as a housekeeper.
That was in 1936. They rented a place
in 1939 and borrowed to buy their own
160 acres in 1917, after n lot of worry
and pencil pushing. Sometimes they
had dairy cows, sometimes sheep and
beef cattle, usually hogs, chickens and
turkeys, often ducks and geese.

The work and worries of farming—
as well us the rewards—were always
shared. Leona milked and helped care
for animals and poultry, prepared
meals for hired help, treated seed,
loaded fertilizer, cleaned and repaired
buildings and equipment, operated
farm machinery, helped with book-
keeping and tux returns. She nnd
Lewis borrowed money together nnd

. they shared a bank account.

’

's

When Lewis was incapacitated, Lc-

; ona became the farm operator—for

about nyear at a time. Once was
when Lewis had an operation for a
slipped disc and again later when he
was injured in an accident with a
tractor-pulled spray rig. Later she
took over when Lewis became too ill
to work. He died of cancer in 1976.

A key point that attorney Stafsholt
made in the court proceedings: If Leo-
na had divorced I-cwis instead of

nursing him and carrying on the farm
operation, she would have been en-
titled to half of his assets under Min-
nesota law. Why shoqld she be finan-
cially penalized for «Kkyears as a \
working partner in a good marriage?
"The legislature certainly did riot
mean to reward divorcees and penal-
ize widows," Stafsholt says.

Judge John Knapp, who wrote the
unanimous opinion of tha Tnx Court,
picked up this point: "If the rights of
ownership in jointly owned property
are recognized in divorce proceedings,
there is no reason in logic or equity to
ignore these same rights in inheri-
tance tax cases.

"The work and contributions made
by each spouse in operating a family
farm should be recognized as being
adequate consideration in money or
money’s worth in considering a claim
of ownership in at least a portion of
the property which passes to the sur-
viving spouse upon death. In the in-
Blant case, we have found that the
contributions of each spouse were
substantially equal."”

That was on Feb. 17,1978. In April,
then Governor Rudy Perpich an-
nounced that the state would not ap-
peal the ruling, and that the Depart-
ment of Revenue would "extend the
principle to women who participate in
any family business."

Alandmark cat# has rej>orcus-
sions for client and attorney.
Leona Nordby’s victory saved her



some inheritance tax money, and she
gladly used part of it to pay attor-
ney’s fees. She remains an unassum-
ing woman though she has been much
photographed and interviewed by the
Minnesota press. What changed?

1. Estate and inheritance taxes and
laws that discriminate against women
have become a consuming interest.
She values the praise of those who
recognize the magnitude of her con-
tribution, and accepts philosophically
the criticism of "some people who
don't approve of what I did."

Leona’s decision to engage in a le-
gal struggle was prompted in part by
the experiences of a widowed cousin
in another state who, because of lack
of documentation, had been obliged to
pay inheritance tax on her own prop-
erty as well as on propertyJointly o -
owned. The cousin never fought her
case. Leona considered for several
months whether to go to court.

"l kept thinking, 'Boy, how | had
worked.' To say that the results of 40
years' labor belong oidy to one is an
insult to both members of a marriage.
1felt it was the right thing to do Cto
go to court Dnnd the right time to do
it, and | proved to be right.”

2. Leona lost her prejudice against
lawyers. She credits a dnughter-in-
law, Mnrlyce Nordby, a paralegal aide
in Minneapolis, with her change in
ideas, and says, "An attorney ran be
as eager ns acli.'nt to get justice nnd
to help you in the rocess."

Jon Stafsholt cons.' lers the Nordby
case the most significni.t in his career

thus far, because of its widesprv -

cial impact: "It’s the beginning of the
end of farm wife discrimination.' He
wan asked to write about it forMin-
nesota legal journal, nnd he hracon-
ducted three seminars for Cic Minne-
sota Bar Association. Hi also haH re-
ceived appreciative letters from farm
wives and from attorneys.

More farm women should use the
courta to get their just due, Stafsholt
believes. He says: "Ltwislativc bodies
and the executive branch of our gov-
omment are sensitive to the pressure
of majorities, but our courts still are

sensitive to the rights of minorities.”".

profitcil from Doris Kersten's victory
in the slate's Supreme Court, March
2,1976 (In re Estate of Kersten, 71
Wis. 2d 757).

Records of the court proceedings
give these facts:

"Lester and Doris Kersten devoted
all their working efforts during mar-
riage to operating the farm. Almost
all that was owned by the couple at
the death of Lester Kersten had been
acquired by them during marriage.
Neither inherited anything. Lester
and Doris Kersten made substantial
capital improvements to the farm, all
of which were paid for from farm
profits... expansion of milking facil-
ities, remodeling of the house, and ad-
dition of several structures, including
a silo, machine sheds, milk house, hei-
fer L,»rn and garage.

"In addition to maintaining the
household (the couple raised four chil-
dren), Doris helped keep the farm
books, eared for and trained the
calves, helped with the milking, oper-
ated the tractor during [hay] baling,
and generally assisted her husband in
the farm work.

"Additionally, Doris Kersten ran
the farm alone for two periods of time
during which her husband was ill.
However, she testified that neither
would have successfully operated the
farm without the continuing assis-
tance of the other.

*"0On croM-examInatlon, Doris
Kersten testified that there was nev
crn written partnership orjoint ven-
ture agreement between herself und
her husband.

"Doris Kersten never reported per-
sonal income for either federnl or

e state income tax purposes. The milk

check, the primary source of farm in-
come, wns made out to Lester Ker-

' sten. Farm income wns reported by

Lester Kersten as his income for So-
cial Security purposes.”

.V The trial court (Marathon County

Court) had determined that, with two
exceptions (property Lester already
owned when he married Doris and
one certificate of deposit), the balance
of the jointly owned property should

That's what Jarm nnd ranch women \ be taxed on a "50/60 basis." It or-

are—a minority. ,

A lavorabt* daclalon halpa other
cases—in fact, there's a slow-but-
sure domino effect.

Numbers of Wisconsin women have

sfPUMiirn is/9

dered the Commissioner of Revenue
to refund $2,911.01 of inheritance tax
to Doris, the personal representative
(executrix) of (water's estate. Thnt's
when the Department of Revenue ap-
pealed the case.

frnFamily living.

In his decision favorln; Doris,
Wisconsin Supreme Court Judge Rob-
ert W. Hansen said: "So the issue in
this case narrows to whether Doris
Kersten’s personal services on the
family-operated farm constituted
‘consideration in money or money’s
worth" in return for her interest in
the property jointly hrid by her and
her husband...

"We agree with the trial court and
affirm its holding that Doris Kersten
was entitled to credit for inheritance
tax purposes for such contribution on
her part to the jointly held property
..." Victory for Doris!

Elsewhere in ljjs derision Judge
Hansen quoted extensively from the
federal Tax Court case E'statr of
Everett Otte vs. Comm- sinner of In-
ternal Revenue (see "They sued the
IRS and won," Farm JOCrnai., Aug.,
1979). This case established that the
contribution by Lura Otte of personal
service as a wife 'jiho kept the farm
records and took an active part in
the day-to-day operation of the farm,
fairle justifies a division of the prop-
ert. jquircd during her marriage."

To sum up, Lura Otte helped Dor-
is Kersten.

Both Lura Otte and Doris Kersten
helped Leona Nordby.

And Leona Nordhy'scasc was cited
in the successful suit of llessie Craig
vs. The United States of A merica
(District Court, South Dakota, 1978).

None of these four women knows
the other. None wns aware she was
jiplping anyone but herself. But the
collective heroism of these four may
benefit every wife who is a working
partner with her husband ... for all
time to come. <]

MORE ON ESTATE PLANNING

Laura Lane's delailod reporl,
"How Iho Rovenuo Act ol 1978
Affects Your Eslalo Plan," is |ust
olf Iho press

To order, sond SI plus 40C de-
livery chargo to Revonuo Act,
Faum JourwAt, Box 1927. Phila-
delphia, Pa 19105 Or gol the
roporl freo with your ordor of
Fsim Journal's Estata Planning
Idoa Book Dy Laura Lano. avail-
able from the same addross for
SI14 95 plus 704 delivery charge
Both items are tax-deductible
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rm and ranch people are in estate tax trouble
again because of increased values of land,

federal estate tax law. We are just beginning to
realize what inflation of land values has done to us,

equipment and lives'ock. These examples show whsesulting in bracket leap of estate taxes when an
it has become harder to save the family farm businesswner dies. That’s why Washington Women for the

and why estate tax laws need updating:

"We have just been through the long three-year
settlement o f'my mother-in-law's estate ... On the
320-acre farm where my husband and | live, over SI
million dollars has been paid in estate taxes in less
than 100 years."—Betty Brand in April 1981 news-
letter of Illinois Women for Agriculture..

"My husband's family and mine have been farm-
ers for generations. The inheritance tax has broken
up farms belonging to both families. we are victims,
and if ourincome doesn't improve, my hushand and
| won't own a farm to pass along.

Why you shoul

WOIK 10

rewrite tax law

"My grandfather died just 10 months before my
father, so the estate had to pass _th.]_lrjgh the courts
twice before anyone could benefit. The land in my
grandfather's estate had to be sold to pay the rax.

" When trj father-in-law died, my mother-in-law
had to mortgage the farm to pay the estate tax. She
was in her 60s, alone, without income orjob skills._
~"In each of these instances, if the women had died
first, the surviving husbands would have paid no es-
tate tax. [tismy firm belief (hat property should pass
untaxed from hushand to wife, as it does from wife
to husband. "—Peggy Arcnsman, Kansas Women In-
volved in Farm Economics (WIFE).

Key poirtsmade at recent hearings on estate and
gift taxation:
The revenue issue: "The quote most often heard
from members of Congress who favor continuation
of the estate tax is, *We cannot
lose the revenue.” In 1980, the
revenues from  estate  (axes

Survival of Agriculture are for the greatest simpli-
fication of the estate tax system, tax-free transfers
brtween spouses, and eventually total repeal.”
—Janer Allison, chairman of government relations.
Endangered: "Today family businesses are an en-
dangered species. We have spent billions to preserve
endangered plants, animals, fish and birds. If in-
dividuals really are important, this is one of the best
chances Congress will ever have to prove it.” —Ben
Wallis Jr., Texas attorney and rancher.

Proposal to Congress: "W ith a fixed estate and gift
tax credit such as wc.have now, Congress has to tink-

LAURA LANE

cr constantly with tax laws and rates just as you have
done in 1976, 1978 and 1980. This is an expensive
way to govern people’s financial affairs, and it puts a
costly burden on tax-paying citizens who in good
faith revise their wills, break up joint tenancies, in-
corporate, create trusts and then have to do it over
again because Congress changes the rules. The sim-
plest solution would be to set an ample unified credit
and peg it to the rate of inflation. That would save

the family farm for now and for the future.” —Laura
Lane, contributing editor. Farm Journal.
Recent histary you can influence Con-

gress if you speak up emphatically.

*The collection of 236,248 signatures of farm people
on petitions to Congress was a big factor in passage
of the Tax Reform Act of 1976. These petitions were
printed in Farm Journal and delivered to Wash-
ington. The kickoff to this big

campaign *vas the article "Let’s
Get Rid of the Widow's Tax,”

amounted to about $6 billion of
the total federal collection of
$466 billion (about 1.4%). Those
who emphasize revenue usually
quote the gross amount received.
The cost of administration (by
IRS) is never subtracted. Is the
government netting revenue or
just exchanging dollars?” —Doris

Royal, Nebraska, co-ch .irman,
taxation committee, > merican
Agri-Women.

Effects of inflation: "M ost farm-
ers never thought their modest
holdings would be affected by
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We make it easy for ?/ou
\ to urge Congress!

Tomake your voice heard where it
counts, all Iyou need to do Js tear
out the carg insert to the right of
thispage, lillit out, put a stam
onitandputitin the mail. o But
do this today SO Farm Journar Can

compile totals fast and pass along
the results of our poll to Congrehss
and to President Reagan. ™ [his

card can help save your ramily
business:

Sept. 1975.

 More pressure by farm people
helped Kkill the carry-ovcr-basis
provision ("Let’s Get Carry-over
Basis Repealed,” Mid-February
1979). Congress repealed it in the
Windfall Profits Tax Act.

In the past six years, Farm
Journal has published 61 sepa-
rate articles on estate taxation
and estate planning. The mag-
azine can supply the ammunition,
but vocal, persistent farm anu
ranch voters are the ones who get
the job done in Washington. <3

FARM JOURNAL/AUGUST IM |



Edited By Richard Greene

Everybody knowsyou can't take it withyou—but ifyou ownyour
own business,you might not be able to leave it behind either

Ha®

By Jon Gchribor

"hen Wilbur Doyle got out

rof the service in 1947 and

founded Doyle Lumber in
Martinsville, Va., he didn't know he
would someday wind up paying, on
average, 20% of his earnings on a life
insurance policy—with Uncle Sam
the ultimate beneficiary. Doyle's little
business has prospered—with S6 mil-
lion in annual sales, it's now “he fifth-
largest lumber company in Virginia
and is worth airout S3 million. Yet to
insure that hi; sons won't have to sell
it to pay est;tc taxes, Doyle keeps
paying those ircmiums. This year—
er. off year for the business—Doyle
predicts they'll amount to more thon
the company's total earnings.

In Mara, Pcnna., Harry G. Aust'n,
65, and his brother John, 55, the oniv
stockholders in SB million (sales)
James Austin Co., a soap manufactur-
er, pay around $20,000 each in premi-
ums so their 92-year-old company can
be passed down to the fourth genera-
tion. "Sometimes | think we're really
working for the insurance company,"
says Harry.

W ilbur Doyle and tl e Austin broth-
ers aren't alone in wor ying about the
future of their be -messes wlv'n
they're gone. A survey by the Nation.
Federation of Independent Business
found that among its 539,000 mem-
bers, death taxes are a close second to
concerns about changes in individual
income taxes. Says Mike McKevitt, a
lobbyist at the federation: "At any
small business group, if you want to
see them come right up out of their
chairs, start talking about death
taxes." No wonder. In many cases—
perhaps most—if the bunder can't af-

ford the premiums Wilbur Doyle pays,
his heirs will not be able to keep the
company when he dies.

Small businessmen and their sup-
porters fxnv already gotten to their
feet and are taking their case to Wash-
ington. Senator Steve Symms (R—da-
ho) has introduced a bill to repeal cur-
rent estate and gift tax laws. The Rea-
;;Jjn Administration originally came
out in favor Of repeal but recently
backed off, citing budgetary re-
straints. Still, it's a safe bet that the
Administration will have some rec-
ommendations next fall.

Moreover, this month the House
Ways & Means Committee miy con-
sider a bill to increase individual es-
tate tax exemptions to $600,000 and
to cut the taxable value of qualified
businesses by 50%. The measure also
would broaden the definition of what
qualifies as a closely held business.
Former Ways  Means Chairman Al

Ullman, who helped organize a lobby-
ing group for the bill after he left Con-
gress this year, thinks "the chances
are excellent ' the measure will pass.

About $6 bi'lion ayear goes into the
U.S. Treasury from estate and gift
taxes. Ullman and other champions of
dcath-tax reform argue that the break-
up of family businesses, the loss of
jobs and other dislocations, can cause
an ultimate tax loss that could offset
this revenue. David Raboy, director of
research at the Institute for Research
on the Economics of Taxation, con-
tends the tax forces people into "un-
economic decision making." Says he:
"It discourages people from investing
in the things that arc productive.”

As an example he mentions a small
foundry: that may be a very good pro-
ductive investment, but an entrepre-
neur will be reluctant to make the
necessary capital commitment. "He
knows that if he dies they're going to
have to sell off part of it to settle the
estate. Clearly that's going to discour-
age you."

Besides the negative impact on the
economy, Raboy points out, the taxes
arc not fulfilling their original pur-
pose. That purpose, of course, was to
prevent great concentrations of
wealth, like the Rockefellers' or du
Po.its', from being passed on horn
generation to generation. But the
great fortunes remain, while the im-
pact of the tax, at least initially, is
falling right on the puddle class. Infla-
tion puts it there, of course.

But, while wairng fo; reform, what
arc folks like Wilbur Doy(c going to
do? There are some solutions. For ex-
ample, each ycat you can give up to
$3,000 away to anyone you want, and
to as many recipients as you want,



Taxing Matters

WllburDoer thinka it's nec-
essary 0 on payin
those crumb ‘Ufe nys -
ance premlum* urln m
years In business Pee oee
Some 30 good companies
become no V|able when the
prdﬁ die Jnmt

ave the cas / ut to
pay theirb

without paying gift taxes—a married
couple can give $6,000 a year. Over
and above that, there's a lifetime
maximum of $175,000 for an individ-
ual or $350,000 per couple. So theo-
retically, a couple can give S6,000 a
year to their heirs for 40 years, with
each child winding up with a quarter
ofamillion dollars and che estate with
an additional exemption of $350,000.
The problem with this—apart from
whether a young couple can afford to
give away $6,000, $12,000 or $18,000
a year, is that many people are reluc-
tant to give. "They get cold feet," says
Warren Shine, a tax principal at the
accounting firm of Ernst & Whinncy.
"They say, 'maybe next year." "

So what if this $350,000 allowance
is not used and the husband dies?
Assuming the business is in his
name, the estate is allowed to take a
marital deduction of $250,000 or
50% of ’hc adjusted gross estate,
whichever is more. Take an estate
valued at $1 million. First the admin-
istration and funeral expenses as well
as claims against the estate can be
deducted—in this instance, say
$100,000. Half the remaining
$900,000 arjjusted gross estate is sub-
tracted, leaving $450,000. After de-
ducting a unified tax credit of
$47,000, the tax due is $91,800.

But all tliis—plus deferred payment
provisions which may help stretch
out the taxes—frequently leaves the
business with a severe drain on cash
flow. One solution is recapitalization,
in which the founder or owner issues
preferred stock to himself in return
for his common shares. It works like
this: The owner gets the company
appraised for market value, let's say
$1 million. Assume he has 75% of the
common, and through gifts over the
years, his son has 25%. The father
exchanges his $750,000 worth of
common for a like amount of pre-
ferred, which pays a diividend, say
15% o/ par, cumulative.

The father's share in the company
is now locked in at three-quarters of a
million dollars. If he dies ten years
later estate taxes will be due on only

. that amount. All the growth in the

company has become the property of
the son, so that even if the company
quadruples in value the father's estate
is still only $750,000.

There arc some pitfalls to this. The
IRS may disagree with the original
valuation, and the father may have to
pay some gift taxes (if the father did
not take out enough value in his prc-
fcn'td stock, in effect he gave his son
a gili). Some peop'e can have second
thoughts, too. Charles Bogcn of Ernst
& Whinney tells of a client for whom

he did a recapitalization 12 years ago.
The business, valued at $1 million
then, is now worth about $12 million.
Says Bogcn: "The old man said, 'Look
what you did to me. You took al* my
money.' 1told him, 'Yes, but we also
took it away from Uncle Sam, and we
took more away from him than we
took from you.' He's still mad at me.
But the sons love it."

All this may help, bu'. for many
small businessmen, perhaps not
enough. Wilbur Doyle, for example,
thinks it's necessary to go on paying
those crushing life insurance premi-
ums even though he has recapitalized
his business. "During my years in
business I've seen some 25 good com-
panies become nonviable when the
principal died," he says. "Thev just
didn't have the cash flow to pay their
bills."

The Austin brothers haven't recapi-
talized their soap company at all. "My
brother and 1 each have children
working in the business,” Harry says.
"How do /ou know 20 years from
now which one is going to be in and
which one is going to be out?"

In the meantime, the Austins con-
tinue to pay those hefty insurance
premiums, adamant that the firm re-
main a family business. But the real
truth is that with the Austins—as
with so many others—the family is
not really the most injured party if the
taxes force the firm to be sold out or
closed. Elder brother Harry says that if
the worst were to happen and the firm
had to be put on the block, the heirs
would be all right, they would still
have enough to live on.

It would be the town of Mars (pop.
1,400), where Austin's soap company
is the single largest employer, that

.would suffer the most. Why? "Cer-

tainly if a national firm, any of the
big soap companies, bought the com-
pany to get the label franchise, why,
I doubt they would operate here,”
Austin explains. "The little town
would economically go down the
tube.” There have been offers al-
ready from large corporations for
Austin's company, which serves a
500-milc radius of Pittsburgh. In-
deed, you could hardly expect a con-
glomerate like Gulf & Western or
Litton to have any kind of emotion-
al attachment or loyalty to Mars.
Small family businesses aren't just
moneymakers for families—they are
an integral part of the economics of
small towns from coast to coast.
Wilbur Doyle knows that. But
sometimes he wearies of the whole
mess. "Once in a while," he says, "I
think, why shouldn't I just blow the
money and have a good time?" m

FORBES. JUNE 27. 1V8l



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Slate Capitol
Juneau, Alaska 99811
(907) 465-399!

May 10, 1983
MEMORANDUM
To: Representative Mae Tischer
From: Leonard Steinberg, Research St
Re: Estate Taxes -- Research Reque

Gail Thibodeau of your office asked for the following state and federal
estate tax information:

1) the justification for the taxes;

2) the amount of 1income received from these taxes for the Ilast
four years;

3) the percentage of total revenue represented by estate taxes;

4) the amount of estate tax revenue collected by Alaska from resi-
dents and non-residents; and

5) the hardships that may result from estate taxes.
Justification for Estate Taxes
Estate taxes originated with the Populist political movement in the
United States; the goal was to reduce certain excise taxes by taxing
the wealthy. The federal government has levied a tax on the transfer
of wealth at death continuously since 1916.

The primary reasons Congress passed the estate tax iIn 1916 were:

1D redistribution of wealth by breaking up large concentrations
of wealth at the time of death; and

2) raising additional revenue for the federal government.

Another justification for estate taxes is that the appreciation in value
that occurs between the time property is acquired and a person"s death
is income which normally escapes income taxation; estate taxes recoup
part of this loss.
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Following its imposition, individuals avoided the new estate tax by
giving away large portions of their wealth prior to their death. Con-
sequently, Congress has imposed a gift tax since 1932. The gift tax
rate was substantially less than the estate tax rate until the two were
unified by the Tax Reform Act of 1976.

The justifications for state estate taxes are the same as for federal
estate taxes. However, according to Mr. Joe Donohue, Deputy Commis-
sioner of Revenue, Alaska has the additional justification that its
tax brings in revenue to the State without increasing the tax liability
of an estate. Mr. Donohue explained that Alaska®"s estate taxes are
credited, dollar for dollar, against the taxes that would otherwise be
paid to the Tfederal government. Tnerefore, until federal estate tax
law is changed, a reduction in Alaska"s estate taxes will not present
a savings to the* estate tut only increase the revenues paid to the
federal government.

Estate Tax Revenues

The amount and number of State estate tax collections, their percentage
of total State revenue, and the amount of State revenues are listed be-
low in Table 1. In fiscal year 1982, 325 estates filed tax returns
with the Department of Revenue; 317 (86 percent) of the filed returns
received a certificate of non-tax liability while 52 (14 percent) had
taxes to pay. The estate tax revenues received iIn 1982 are not direct-
ly related to the 1982 returns because estates have 15 months to make
their payments and are frequently granted 10-15 year extensions.
Estate taxes during the period 1978-1982 have always been substantially
less than one-half of one percent of the State"s total unrestricted
revenues.
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Table 1
State Estate Taxes and Unrestricted State Revenues -- FY1978-1982
1982 1981 1980 1979 1978
# of State Estate
Tax Returns* 325 369 382 407 334
# of Paying
Returns + 52 42 N/ZA 57 55
State Estate
Taxes Collected $334,676 $453,492 $197,592 $136,685 $244,143

State Unrestricted
Revenues($mil lions) $4,108.4 $3,718.2 $2,501.2 $1,133.0 $764.9

Estate Taxes as a %
of State Revenues .008% .012% .008% .012% .032%

* These figures are for calender years and are based on the number
of certificates issued for tax and non-tax liability,

t Eighty -0 ninety percent of state estate tax returns result in
the the Department of Revenue issuing certificates of non-tax
liability; those returns which actually iImpose State estate tax
liability are listed in this column.

According to Ms. Eloise Herrick of the Department of Revenue, State
estate tax records do not break down the revenues collected by residency
status. However. Ms. Herrick stated that iIn her opinion, very little
revenue is collected from non-residents. A more accurate determination
of how much money was collected from residents and non-residents would
require corrolating the revenues received with individual returns and
reviewing each individual return to determine residency status; because
this would require substantial time and effort, we have not pursued this
information at this time.

Table 2 below illustrates the number of federal estate tax returns and
the revenues collected by the federal government from both Alaska
and the nation. The table also shows the percentage of total federal
revenue represented by estate taxes. For example, in federal Tfiscal
year 1982, 159 estate tax returns were filed with the federal govern-
ment from Alaska and 134,965 were filed nationally. The federal gov-
ernment collected approximately three million dollars 1iIn estate taxes
from Alaskans and eight billion dollars nationally in 1982. Estate
taxes contributed 1.3 percent of the total federal revenue received Iin
1982.



Representative Mae Tischer

May 10, 1983
Page Four

fgggral

# of Alaska Federal
Estate Tax Returns

Total # of Estate
Tax Returns Filed

Estate Taxes
Paid by Alaskans

Total Estate
Taxes Paid

Estate Taxes as
a % of Total

Total i1"?deral
Revenue

* Estimate

Federal
ance,
Table 3 presents
trates,

gift taxes,

Revenue

information on Tfederal
gift taxes add relatively little to federal

Table 2
Estate Taxes -- Federal FY1978-1982

($ in thousands)

1982 1981 1980 1979 1978
159 152 145 156 129
134,965 145,617 148,228 159,404 160,152
$3,081 $2,097 $2,285 $2,689 $2,412

$8,035,335 $6,694,641 $6,282,247 $5,344,176 $5,242,080

1.3% 1.1% 1.2% 1.2% 1.3%

$626.8*
(bil.)

$599.3
(il.)

$517.1
(bil.)

$463.3
bil.)

$399.6
(bil.)

because they were created to stop estate tax avoid-
are often evaluated

in conjunction with Tfederal
gift taxes.

estate taxes.
As Table 3 illus-
revenue collections.
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Table 3
Federal Gift and Estate Taxes and Total Revenues - 1978-1982
($ in thousands)
1982 1981 1980 1979

# of Alaska
Gi ft Tax Returns 98 252 252 260
Total # of Gi ft
Tax Returns Filed 99,533 198,620 215,983 201,785
Gift Taxes
Paid by Alaskans $37 $15 $66 $117
Total Gift
Taxes Paid $108,038 $215,745 $216,134 $174,899
Total Gift Taxes as
a % of Total Revenue .02% .04% .04% .04%
Total Federal $626.8* $599.3 $517.1 $463.3
Revenue (bil)) (bil.) (bil.) (bil.)

* Estimate

Hardship Cases

1978

193

195,194

$60

$139,419

-03%

$399.6
(bil))

Information regarding the frequency of cases iIn which a family must sell
everything to pay estate taxes 1is not readily available. Large real

estate holdings, such as farms, pose the most common hardships;

fami-

lies have reportedly been required to sell farms to pay estate taxes.
However, due to the urgency of completing this request, we have not
been able to provide a substantive response to this question. Please
let us know if you would like additional research performed on this

issue.

Several changes to federal tax laws have attempted to reduce the hard-
ships that may result from estate taxes. The Tax Reform Act of 1976

made the following changes:

e increased the value of estates which can escape taxation from

$60,000 to $175,000;
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e a’lowed farms and other closely held businesses to be
valued at less than fair market value; and

e increased marital deductions.

The Economic RecoveryTax Act of 1981 also attempted to reduce hard
ships by:

e further 1increasing the value of estates exempt from taxation
to $600,000;

e increasing theamount by which farms and closely held
businesses can be undervalued; and

e allowing for unlimited transfers of property amongspouses .

Furthermore, the 1981 Act extended the payment period for certain
estate taxes to 15 years, and lovw/ered the tax rates from a maximum of

70 to 50 percent.

We hope this information 1is helpful to you. Please let us know if you
would like us to do any additional research.

LS
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POUCH V 211 CUSHMAN STREET

JUNEAU. ALASKA 99811 ROBERT H "BOB” BETTlSWORTH FARBANKS. ALASKA 99701
April 30, 1984

MEMORANDUM

To: Representative Bussell, Ch House Judiciary Committee

From: Representative Bettiswor

Subject: HJR 52, Proposing an (amendment to the Constitution of
the State of Alaska to provide for a biennial budget.

Over the past several years the time required to generate annual
budgets, both operating and capital, has been increasing every

budget cycle. The experiences of other states that have adopted
the biennial budget format seem to indicate that significant im—
provements 1in planning and cost reductions are likely. The fol—

lowing specific improvements are attainable:

1.) Operating budget preparation costs would be reduced in
most 1instances in the following ways:

a. reduced professional and clerical staff cost,

b. reduced staff support costs for budget preparation,

c. reduced departmental workload conflicts during the
peak months of activity (budget preparation by key
staff often occurs at the same time program manage —
ment load is at its peak).

2.) A biennial budget would afford improved legislative pro—
gram review since only major changes 1in fiscal require—
ments or an emergency situation would require substantive
legislative action by agencies or the legislative branch
in off budget years.

3.) Savings realized from implementation of a biennial budget
cycle could be used for other purposes; 1ie., delivery of
services and support of other priorities.

4.) The capital project planning process would be enhanced by
implementation of a biennial budget cycle.
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

I"uiil'li Y. Stale Capitol
Juneau, Alaska 99811
(907) 4650991

February 17, 1984
MEMORANDUM

Representative Bob Bettisworth
Attention: Ralph Bennett

FROM: 0. Alexander Hoke
Legislative Analyst : r

RE: Impact of Biennial Budgeting on Cash-Based Budgeting
Research Request 84-040

As you requested, this memorandum addresses the 1impact of legislation
which 1initiates biennial budgeting (HJR 52 and HB 485) on the proposal

to institute cash-based budgeting in the state (CS HJR 39).

Multiple Interpretations of Biennial Budgeting

The 1implications of having both biennial budgeting and cash-based bud—

geting approved by the voters 1in the upcoming general election
substantially on the ultimate legislative interpretation of

budgeting concepts. As discussed in David Teal"s November 25,
memorandum to you, biennial budgeting has different meanings

states in which it 1is practiced. Nine states have both biennial
sions with biennial budgets and special provisions for amending
budget on an annual basis. Twelve states have annual sessions
biennial budget cycles, and provide for full legislative review of the
budget each year. 0Of the 21 states with a biennial budget, all

four make separate appropriations for each year of the biennium.
Biennial budgeting practices among the states range from systems almost
indistinguishable from annual budgeting to true two-year budgets

allowances for only minor (or emergency) amendments.

Biennial budgeting under HJR 52 and HB 485 seems to qualify as a true
two-year budget and appropriation cycle. Biennial budgeting in HJR 52

calls upon the governor to submit "a budget for the next two
years setting forth all proposed expenditures and anticipated

...with a general appropriation bill to authorize the proposed expendi—

tures...”™ The companion bill (HB 485) states that "the biennial

shall contain appropriations for the succeeding two fiscal years

state agencies shall prepare their budgets on this basis."

fv]
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The Intent of Cash-Based Budgeting
The intent of cash-based budgeting (as defined by HJR 39) is to eliminate

"revenue uncertainty™ by restricting appropriations for a given fiscal
year to the level of total General Fund unrestricted revenues for the

preceding calendar year. HIJR 39 provides for a cash reserve equal to
1.5 times the appropriat ions of the fiscal year preceding the start of
cash-based budgeting. With this cash reserve, the legislature can be

certain that funds are available tocover expenditures through the bal—
ance of the current fiscal year (6months) and the coining fiscal year
(12 months) .1

Revenue Certainty Under A Biennial Budget

An 18-month revenue reserve 1is needed when cash-based budgeting applies
to a 12-inonth budgeting period. IfT the State adopted a two-year (24-
rnonth) budget period through biennial budgeting, cash-based budgeting
would require a 30-month cash reserve in order to provide full certain—
ty that available funds are sufficient to offset expenditures over the
budget period. With a 30-month reserve, the legislature would know at
the beginning of the session that funds were available to cover expendi—
tures through the remainder of the current bjdget period (6 months) as
well as the coming budget period (24 months).

Table 1 shows the fiscal impact ofcombining the conceptsof biennial
budgeting and cash-based budgeting (as defined by HJR 39) for a 30th
percentile revenue projection. The fiscal impact of these two pro-—
posals 1is the requirement of annual contributions (column 7) of general
funds of between $267 and $358 million for a 12-year period, totaling
$3,686 billion. The underlying assumption of this calculation 1is that
the legislature intends to prepare a two-year budget and wants to be
certain that funds will be available to cover the total appropriation
for the two-year budget.

In comparison with a two-year budget <cycle, the cost of cash-based
budgeting as defined in CS HJR 39 1is $2,866 billion (sum of contribu—
tions shown 1in Table 2), or $820 million less than the cost of cash-
based budgeting under a true biennial budget cycle.

~oe House Research Agency report 83-A; Cash-Based Budgeting: A Re—
sponse to Revenue Uncertainty.
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THE N AUND AS A RBBNLE SORE FOR GAHBASD BLDEEIING
Based an a 30th Percentile Reverue Projection
Ui llions of dellarsl

bR Revene  Potenti d Gergrd General

Fisca Ravee Uder  E<penditure Rud Rud ....Cash-Based Budgeting Re;erve Fund
Year  Forecast @ Level Eamings  Balance Contributions  Eamings Balance
181 3,769 3.769 201 2,010

® 4174 4174 4 2540

1983 3,624 3,624 X5 2,660

193 3233 R 30 3,000

19% 3,219 3,219 0 2,500

1736 3,365 3,069 3,069 20 2590 2%6.1 u 310
187 3,729 3401 3401 23 2.880 3282 48 6%
13 3711 3,34 334 23 2.880 326.6 8r 1,100

1980 4,068 3,710 3,710 318 3,180 358.0 % 1590
190 3,880 3,539 3,539 Kok 3,010 Al4 13 214
ieeil 3,582 3,267 3,267 2B 2,770 315.2 2% 2,665
199? 3.536 3,225 b 7S 20 2,700 312 sl 3,270
193 3,405 3,105 3,105 X3 2,580 2996 b/ 3.927
19 3,290 3,000 3,000 247 2,1 2995 45 4641
19%5 3,195 2914 2914 236 2.360 281.2 40 5421
1956 3.033 2,766 2,766 222 2,220 266.9 50 6.269
1997 3.092 2820 2820 e 2250 2721 60 7,210
1B 3,159 3,890 306< £30] 10,327

190 3213 3,939 3.49! 1,007 10.045

2000 3,245 4,029 3,939 1,016 10,945
@ (2) ©) @ © © U] B ©

2 Department of Reverue January, 1984 revenue projection.

3 Reverues after effects of cash-based budgeting progra*. During the (ED reserve contribution period,
revenues (coluan 3L are equal to OIR projections minus annual (BB contributions.  Starting with the
first ctsh-based budgeting year, revenues (coluan 3l are equal to DIR projections plus additional
earnings which accrue to the general fund as aresult of transferring the @B reserve fund balance to the
general fund.

4 Expenditure levels are presently linited to projected revenues (ignoring the Constitutional appropri-
ation luitl. Beginning with the first cash-based budgeting year, expenditures will be United to the
revenues collected in the previous calendar year.

5 Genera fundearnings are OOR projections up to the start of cash-based budgeting, at which point the
general fund earnings will be augrented due to the increased earnings capacity of the general fund fro*
that point an into the future.

6 Beginning with the first cash-based budgeting year, the general fund balance is substantially increased
by the transfer of the (B reserve fund.

B Resenve fundearnings are calculated at a 10 percent annual interest rate corpounded monthly.

9 Ihe earningsrate of the (B reserve fund is corpouded monthly using a 107. annual interest rate.

This projection is based on a general fund unrestricted revenue contribution of 8Q percent.
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1938 3.15? 3617 3512 637 7,325
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2000 3.2(5 3,718 3,649 %6 7527
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2 Department of Revenue January, 1984 revenue projection.
3 Revernues after effects of cashbased budgeting prograi. During the (8 reserve contribution period,

(o]

revenues (column 3l are equal to OCB projections linus annual (&P contributions.  Starting with the
first cash-based budgeting year, revenues (colur.n 3) are egqual to OIR projections plus additional
earnings Hhich accrue to the general fund as aresult of transferring the (B reserve fund balance to the
general fund.

Expenditure levels are presently United to projected revenues (ignoring the Constitutional appropri-
ation limit). Beginning nith, the first cash-based budgeting year, expenditures will be United to the
revenues collected in the previous calendar year.

Gererd fundearnings are BIR projections Up to the start of cash-based budgeting, at which pointthe
general fundearnings will be augrented due to the increased earnings capacity of the general fund fro*
that point an into the future.

Beginning with the first cashtbased budgeting year, the general fund balance is substantially increased
bv the transfer of the (B reserve fund.

Reserve fund earnings are calculated at a 10 percent annual interest rate corpounded monthly.

Tre earningsrate of the (B reserve fund is corpounded aonthly using a 10X annual interest rate.

This projection is besed an ageneral fund unrestricted revenue contribution of 8.8 percent.
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Biennial Budgeting With Annual Review

If the State of Alaska budgeted biennially but with full legislative
review annually, the effect would be little different from annual bud—
geting. Consequently, the impact of this type of biennial budgeting
on cash-based budgeting would be negligible.

We hope that this information 1is helpful in your deliberations on
biennial budgeting. If you have further questions regarding the rela—
tionship of biennial budgeting to cash-based budgeting, please give
the agency a call.

OAH



-.jtT°- .
Mte<

.JUNEAUP.OAUL%HSQ/A 99011 ROBERT H. "BOB” BETTISWORTH FA%BA , LAS%A 99701

Subject: HIJR52- Proposing an amendment to the Constitution of

State of Alaska to provide for a biennial budget.
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It has become increasingly apparent to me since becoming a Je%is— -
lator, that the tinme consumed each session for budget related ac-
ffvities seems tomPQ gxe;nding each year. ?he experi@hgﬁsnﬁi .‘4¢k
[W " i other states that have adopted biennial budget cycles seem to
mm -indicate that the administrative agency budget preparation work-
© O Yemi s veddeed, progrdam BValliatich §5 enhiapeed By tHe Pheransed

time frames available for reviews, and long range planning oppor-

tunities are improved as well. Most observors of the budget pro-
AVl cess seem to agree, regardless of perspective, that i%ﬂqov&gq- .nwi%.
Planning mechanisms are essential and this is especially so in 1 f

.Alaska. . , .

- e« "Some states now utilizing biennial budget cycles have found that -
legislative control over spending may be diminished.:qJ fon't Y
think this problem is inherent in the system chosen but rather
constitutes A lack of clear direction to the executive branch.
Another criticism that jurisdictions have for biennial budget .
systems centers on the inaccuracy of revenue forecasts but this ry -’

problem is already a major factor in Alaska and would not appear

to be exacerbated by moving to a two year budgetcycle.

Research indicates that the length of the budget cycle does not

appear to have much effect on the level of state spending.



Variations on biennial budget systems are extensive among the
states and it is likely that annual budget revisions- especially
in operating budgets regardless of format- are a virtual cer—
tainty. Major time savings are likely to result by avoiding the
current practice of complete annual budget preparation and legis—
lative review. This is especially true for the operating budget
and some savings would accrue in the capital budget area as well.
Under most biennial budget scenarios, the comprehensive and time
consuming operating budget review process could be significantly
curtailed in off years and only essential program funding changes

would have to be addressed.



LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM August 15, 1983
SUBJECT: Biennial state budget

(Work Order No. .3-1508)
TO: Representative Robert H. Bettisworth
FROM: Keith B. Levy

Legislative Counsel

In drafting your bill request establishing a biennial state
budget, I neglected to point out to you that Article IX,
Section 12 of the Constitution of the State of Alaska re—
quires an annual budget:

The governor shall submit to the legislature, at a tim-j
fixed by law, a budget for the next fiscal year setting
forth all proposed expenditures and anticipated income
of all departments, offices, and agencies of the State.
The governor, at the same time, shall submit a general
appropriation bill to authorize the proposed expend—
itures, and a bill or bills covering recommendations in
the budget for new or additional revenues.

Thus, your bill is technically in violation of this consti—
tutional provision since it requires the governor to submit
a budget every two years rather than annually.

This problem can be resolved ir one of two wavs. The first
would be to amend Article IX, Section 12 of the constitution
to provide for a biennial budget rather than an annual one.

A more simple solution would be to redraft your bill to pro—
vide for a biennial budget, but require the governor to sub-—
mit an amended budget every other year covering the second
fiscal year of the biennial budget. In that way, the con—
stitutional requirement would be met since the governor

would be submitting a budget annually, but the bulk of the
budget process would be completed biennially.

IfT you have any questions or if you would like a redraft of
your bill, please feel free to contact me.

KBL:Inb
L2/049



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y. State Capitol
Juneau, Alaska 99811

(907) 463-3991
November 25, 1983
MEMORANDUM
TO: Representative Rob Bettisworth

FROM: David Teal
Legislative Analyst -

RE: Biennial Budgeting
Research Request 83-239

This memorandum responds to your request for Information on states
that have a hdget cycle longer than one year. The Council of State
Governments ,cSG) and the National Conference of Stace legislatures
(NCSL) provided much of the information required to fulfill your re-
quest. Because the Information received from these sources 1is concise
and limited to the question at hand, only the highlights are reviewed
1n this memorandum. Material provided by the CSG and NCSL are attached.

In the early 1940s, only four states had annual Ilegislative sessions.
There are now only nine states with legislatures that do not convene
annually. The budget process 1is the primary reason that many states
have converted to annual sessions.

Attachment A classifies states according to the length of their budget
cycle and the time between legislative sessions. As noted above, nine
states have biennial sessions and operate under a two-year budget cycle.
Of the 41 states with annual legislative sessions, 29 have a one-year
budget cycle. The remaining 12 states are on a two-year budget cycle.
No state has a budget cycle longer than two years. The 12 states that
have annual sessions and biennial budgets have the potential for full
legislative review of the budget each year. All of the nine states with
biennial sessions have some procedure for amending the budget during
the biennium. Procedures for amending the budget include special
legislative action, delegation of authority to a legislative committee
or emergency board, and executive branch transfers between agencies
or programs.

The Council of State Governments and the Public Affairs Research Coun-
cil of Louisiana surveyed states to obtain their views on annual
versus biennial budgeting. Highlights from those surveys are listed
below and the published survey results are attached to this memorandum.
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< Biennial budgeting reduces the budgetary workload (particularly
for the executive branch), increases the time available for
program evaluation, and may encourage long-range planning,

< Biennial budgeting may reduce legislative control over spending,
provide less fTlexibility to meet requirements for receipt of
federal funds or other purposes, and cause legislators to work
with less accurate forecasts of revenue.

e Most states are satisfied with the system currently used in
their own state.

Most respondents felt that the length of a budget cycle had no
significant effect on the level of state spending.

The conclusion of the Louisiana survey was that the success of a budget
cycle seems to depend on the commitment of state officials to good
Implementation rather than on the method o~ budgeting. The Louisiana
report also stated that the arguments used to support the systems are
unproven; neither an annual nor biennial cycle 1s clearly superior to
the other.

Budget Amendments Under BJ»nnlal Budgeting

Ken Kirkland, program dvector of the fiscal affairs section of NCSl ,
said that most states on a two-year budget cycle are unable to avoid
substantial annual revision of their biennial budget. He added that
some states on a biennial budget cycle avoid annual budget amendments
by "overfunding" operating costs and relying on the executive branch
to act 1n a fiscally conservative mamer.

In those states where the budget process Includes an annual review of
a biennial budget, the budget process in the “review year'™ 1s often
streamlined. State agencies are generally required to submit budget
documents only for changes from the approved amounts Instead of pre-
paring a complete Justification package. Maine, lowa and other states
that use this process claim that it combines the best features of both
the annual and biennial budget cycles.

The analysis of budget cycles 1s not as straightforward as one might
expect. Biennial budgets do not necessarily mean that aporoprlatlons
are made for a two-year period. The 1982-83 Rook of the States (At-
tachment 0) shows that 17 of the 21 states on a biennial budget cycle
make separate appropriations for each year of the biennium (see footnote
a of Attachment 0). In addition, extensive annual budget review and
revision can make biennial budgeting virtually Indistinguishable from
ucr'ial budgeting.
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Another factor complicating the analysis 1is that one cannot simply
look at the constitution or statutes of the states to determine what
actually occurs. For example, the Minnesota constitution specifies
biennial legislative sessions and a biennial budget cycle. In practice,
the Minnesota legislature meets annually and only a few appropriations
are made for the biennium. In Vermont, an annual or biennial budget
cycle is at the discretion of the governor. These complicating factors
and the resultant difficulty in classifying certain states accounts
for the 1iInconsistent presentation of data in Attachments A, R and D.

I have attached applicable statutes from Florida, Montana, North nakota
and Oregon. According to the Book of the States, these are the four
states witha biennial audget cycle that do not make separate appropria-
tions for each year of the biennium.1 The statutes specify information
required by the legis’ature. Sections291.322-336 of the Oregon stat-
utes discuss that state"s method of amending the budget during the
biennium.

1 hope you find this information useful and informative. If you would
like additional Information on a particular state or particular system
of budgeting, please contact the agency.

oT

Atachments A) Biennial and Annual Rudgeting (NCSL)
B) Results of PAR survey on Annual vs. Biennial State
C) Annual or Biennial Budgets? (CSfi)
0) 1982-83 Book of the States (pages 276-279)
E) State Statutes
Florida: Chapter 216, 1982 Supplement
Montana: Chapter 666, 1983 Session Laws
North Dakota: Chapter 54-44
Oregon: Chapter 291.208-385

1-Texas is classified by the NCSL (in Attachment A) as making appropria-
tions for the biennium. Texas statutes on the budget process are lengthy
and are not attached to this memorandum.



ATTACHVENT A



AV N 5
Prepared by-Fiscal Affairs Program
NATIONAL CONFERENCE OF STATE LEGISLATURES
1125 17TH Street Suite 1500 Denver, CO 80202
303/292-6600

Since 1969,: ten states have changed their budgeting cycle. Hawaii, Vermont
and, most, recently, Florida, have all changed from annual to biennial budgets.
In that same time, Connecticut, lIdaho-,-1llinois, Missouri and Nebraska have all
gone from biennial-to. annual budgets;>. Indiana exDerimented with annual operating
budgets-in fiscal.years; 1975*75 and:.1976-77V. but operated with a biennial capital
and highway, bi~get, Mt returned™"t”"fulKbiennial budgeting in 1977.

Currently, 29 states have annual budgets and, of course, annual legislative
sessions. Another nine states have b-iennial budgets with biennial sessions, and
thus lack any opportunity for annual®changes or revisions. (The exception is
Oregon,whose joint Ways and Means committees meet during the interim as the Emergency
Board, a constitutional board"with authority over supplemental appropriations, fed—
eral funds, and transfers.} The remaining twelve states have biennial budgets, but
meet annually... This last group-has some review of the budget annually, but it var—
ies from full reviews to occasional, amendments. Only North Carolina, North Dakota,
Oregon, TexasWashington and Wyoming;-actually make appropriations for the full
biennium..rather than by fiscal--yearr and North Carolina, Washington and Wyoming
review the budget for possible changes annually.

B a . e o 00pe*» Y X \% &'

ANNUAL LEGISLATIVE SESSIONS AND ANNUAL BUDGETS

“<i*

Alabama Delaware ;Maryland New Jersey South Carolina
Alaska : . .Georgia . .Y Massachusetts New Mexico South Dakota
Arizona . Idaho Michigan . New York Tennesseel
California :.Y Illinois Mississippi Oklahoma Utah
Colorado Kansas y Missouri.. Pennsylvania West Virginia
Connecticut Louisiana 2 ,Ne?EQSkq Rhode Island

BIENNIAL LEGISLATIVE SESSIONS AND BIENNIAL BUDGE S

.Arkansas J -Nevada . North Dakota3
Kentucky 'w"/New Hampshire Oregon3
m Montana North Carolina2 Texas3

ANNUAL LEGISLATIVE SESSIONS AND BIENNIAL BUDGETS

Florida- Maine * - vVirginia
Hawaii " Minnesotal Washington2
Indiana® . Ohio .. Wisconsin
lowa Vermont 1- Wyoming2

All state fiscal years begin on- July I except for Alabama (October 1), Michigan
(October 1), New York (April 1) and Texas (September 1I).

Footnotes

Technically a biennial session-, but in practice meets annually.

Appropriations are made for the biennium, but reviewed annually.

3
Appropriations are made for the biennium.

NOTE: Unless otherwise noted, biennial budget states make appropriations for each



ATTACHMENT B



PUBLIC AFFAIRS RESEARCH COUNCIL OF LOUISIANA, INC.

300 Louisiana Awanoe =» 0 3o« 3118 =Baton Rouga. Louisiana *0821 Pnona iSCM| 343-92C4

April 22, 1982

LEiO TO: Respondents of PAR Survey
FROM: Srian Davie, Research Analyst

RE: Results of PAR Survey on An.iual vs. 3iennial State Budgeting

Research Council of Louisiana, Inc. (PAR) is a nonpartisan, nonprofit organisation
which conducts research on state and local government issues in Louisiana. PAR
surveyed alLl states (excluding Louis Lana) in early 1982 to obtain the most currant
information available on the experience and views concerning the issue of annual
vs. tiennial state budgets. This parer . a tabulation of the results of chat
survey.

Louisiana Policy

Louisiana®s state government has annual legislative sessions (limited to 50

legislative days during ea 85 calendar day period) and an annual budget. New
or increased tax levies are not permitted during regularlegislativesessions
in odd-numbered years. The state has nor.changed itsannual budgetcycle and

is not considering a change at this time.
Response Race from OQOilier 49 Status

PAR sent the enclosed questionnaire to state budget officers and legislative
chairmen of the budget committees in each house. One folLlowup Letter was sent
and at Least one response was received from all 49 states. The maximum number
of responses (3) was received from 23 scares (4771), two responses were received
from 18 states (3770, and one response was received from 8 states U620 . 3udgec
officers or their representatives responded from 45 staces (92*0 and legislative
chairmen responded from 14 states (9070 « The overall response race was /77,
Following are results of the survey.
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3udaec Cvcles

TablLa I shows che number of scares which use che cypes of Legislative sessions
and budgecs indicated.

TABLE L. Scace Legislative Sessions and 3udgec Cycles3

Tvpe Legislative Session Budgec Cycle Muabar of

Annual, unlimited Annual 25b

Annual, unlimited Biennial ~3

Annual, unlimited Biennial buc amended 5

annually

Annual, wich fiscal session Annual 5
in off-year ..

Annual, wich fiscal session Biennial buc amended 4
in off-year annually

Biennial Biennial 3

alncludas Louisiana.

“0ne scace has annual sessions and budgets by current practice;
although che conscicucion specifies biennial sessions.

Kerent Changes

Mosc scaces (36) have noc changed their budgec cycle since 1970. Of che 13

sC3Ces chac changed, eight wenc from a biennial to_an arniual budgec cycle while
cvo changed from annual co biennial budgecs. The remaining three scaces changed
twice - cvo scaces experimented wish annual budgets and reverted back co biennial
while one scace did che opposite.

Only four scaces reported chey are considering seriously a change between annual
and biennial budgecs. Three of chose scaces now have. annual budgecs (cvo changed
recently) and che ocher scace has a biennial budgec. A budgec officer or legisla—
tive chairman In 14 scaces mentioned some change is being considered buc chose
responses were evenly divided between scaces with annual or biennial budgets.

Time to Plan & Evaluate

Mosc respondents from both annual and biennial budgec scaces indicated sacis-
faccion vich che time available for planning and evaluating scace programs, buc
many added commencs Co qualify or explain cheir response. Among respondencs

from annual budgec scatasj 80Z thought an annual cycle allowed adequate cime.

From che biennial budgec scaces, 98Z of Che respondencs choughc che cycle allowed
adequace cime. Every scace wich a biennial budgec has some procedure For changing
oudgeced amounts during the biennium; che mechods vary from Limited authority

of the gove"rhor or a-~special interim commiccee co annual review and/or special
sessions of che legislature.
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scaces That Have Changed

The remaining survey questions concerned on.ly che 13 scaces chat changed cheir
budgec cycles since L970; results were inconclusive. For che scaces chat changed
twice since L970, che primary reason appeared co be poiicical - depending on
which parcy controlled che lagislacurn or which cycle che governor scrongly
advocated and enforced.

PAR classified responses on effects of che change (Question if8) according co

whecher che comments were positive, negative or indicated no difference.

Respondencs from che eigne scaces chac changed :0 annual budgecs were aimosc

equalLly divided becween che positive and negacive effects of che change and

several scacea chere was no difference. The positive effects mosc often cited

for changing co annual budgecs were increased evaluacion, legislative scrutiny

and more accurace revenue estimates; however, an aimosc. .equal number of respondencs
cited che same factors as having a negacive effect, mainly because of che compressed
cine schedule for reviewing an annual budgec.

Respondencs from che two scaces chac changed to biennial budgecs cited no negacive
effaces, buc two of the six respondencs in chose scaces said chere was no difference,
The positive effects mentioned included opportunities for increased planning,
evaiuacion and legislacive scruciny.

It is difficult, if noc impossible, co decarmine whac effecc a change in budgec
cycles has on increased scace spending (Quescion >8) since so many ocher factors
Incarvene such as inflation and major policy changes in scace programs. Mosc
respondencs acknowledged this and qualified cheir raspor.se. The change had no
effecc on che race of increased scace spending according co 55"i of che respondencs.
The remaining responses were equally divided between chore who choughc che change
did increase scace spending and chose who did noc know.

Similarly, respondencs were aimosc evenly divided about whecher che change
affecced che accuracy of revenue estimates and accumulacion of surplus funds

(Quescion -r0) .

Which T"/De Favored bv Rasoondencs?

The final survey quescion provided m opportunity for respondencs to comment

in general on che issue of annual v3. biennial budgecs. Table 2 shows che results
of classifying che commencs according co which type budgec che respondent appeared

co favor; again responses were almost equally divided.

TABLE 2. Preferences of Respondencs

Legislacive

Preference Budgec Officers Leaders Total
Favor annual budgec 5 5 10
Favor biennial budgec 6 5 1

Meucrai 2 7 9
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Conclusion

The Council of Scace Governments published a decailed scace survey analysis on

che issue of annual vs. biennial budgecs in 1972. PAR"s questionnaire was an
actempc co update chac survey, but ic appears little has changed. While more
scaces changed to annual budgeting during che 197Cs chan in che 1960s, che
arguments used co justify «nd refute both annual and biennial budgets

remain essentially unchanged - and unproven. The inconclusive and generally
split results on controversial survey questions indicate chac both budgeting
methods and modifications of them may work, effectively in different situation's.
The success of a budgec cycle seems Co depend on che commitment of_state officials
co good implementation rather chan che method itself.

Thank you for your interest and participation in PAR"s questionnaire. If you
would like any further information on che results, please do noc hesitate co
call or write.
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FOREWORD

Recent changes 1in budgec procedures in seme States
have brought renewed attention to the quescion of whether
the process should be an annual or biennial one. The
Research Committee of che National Association of State
3udgec Officers, therefore requested che Council of Scace
Governments to ascertain che reaction of state officials
to these changes.
The survey was conducted by means of a questionnaire
to ten key executive and legislative officials in each of
eleven States. The Council 1is most graceful to che respond—
ing officials for Cheir cooperation and assistance. The
report wa3 prepared by Paul Hibberd, Research Associate,
under Che direction of George A. Bell, Director of Research.
Brevard Crihfield
Executive Director
The Council of State
Governments

Iron Works Pike
Lexington, Kentucky 70505



Ir.trcduction

The increasing complexity and renting problems of scare gcvemner.c
have triggered many changes in state operations, among these being the
shift of legislative sessions to an annual basis racher chan biennial.
There are now (1972) 33 annual session scaces plus 3 more whose unlimited
biennial sessions extend into the second year, compared wich 13 States
ten years ago, 10 States twenty years ago, and only 4 States in che
early 1940°s.

One reason advanced in support of annual sessions has been that
stacs financial and budgetary policies must be reviewed more cften than
or.ce every two years. This was a predominant factor leading toward
annual sessions, as shown by the fact chac 9 of the 13 States having
annual sessions in 1962 restricted one session every two years primarily
to fiscal matters. However, chere has been a reversal in this trend,
and now a much lower proportion or States - 5 of 33 annual session States,
place such limits on sessions.

The felt need for making fiscal decisions annually is still strongly
apparent, since most States which have adopted annual sessions have also
shifted to annual budgecs. However, a few States with annual sessions
have not shifted to annual budgets. A further surprising development in
view of che trend was che action of Hawaii, which in 1971 shifted to a
biennial budget while retaining annual sessions, after having had annual
budgecs throughout its statehood.

The Hawaii neve is one event that has triggered interest among acate
officials everywhere concerning the advantages and disadvantages of annual

versus biennial budgeting, leading to this survey of States which have



1. What effect has changing from a biennial co an annual budgec
in your Scaca had on che following:
(@ Workload of che budgec agency:
1. Has Chere been a change in Che duCies or Cype of work
performed by budgec scaff?
2. Has Chere been a commensurate change in sice of budgec scaff?
(b) Workload of ocher executive agencies (operacing agenciesj
Governor"s Office, ecc.)
(c) Workload of che legislative scaff:
1. Has Chere been a change in che duCies or cype of work performed
by legislacive scaff?
2. Has chere been a commensurate change in sice of legislacive scaff?
(d) Ability or willingness co undertake planning beyond che budgec pericd
(e) Accuracy of revenue estimates:
() Abilicy co neeC matching requirements for federal grants in aid:
(@ Ability Co fully finance programs to carry ouc the program level
che appropriation was designed Co meet?
(h) On the rate of annual increase in scace expenditures

2. When you were on a biennial budgec, what procedures (such as use of
transfers, emergency appropriacicn, allotment adjustmer.es, ecc.) existed

tor taking care of changing financial requirements tor programs or ager.ci

3. What are you able co do under annual budgeting in providing for year to
year changes chac you could not do under biennial budgets?

4. If the opportunity arose to switch back to biennial budgecs, would you
favor doing so? Please state reasons.

5. If che switch to biennial budgeting were to be made, what recommendations
would you make Co assure that legislative and executive controls over
program plans and expenditure are cot weakened?

The survey covers most States which have recently switched from

biennial to annual budgets and have had at least one full biennium

under the annual budgec system - Florida, Idaho, Illinois, Missouri, Okla—

homa, Tennessee, Utah and Vermont. Other States moving to annual budgets

such as Connecticut, Nebraska - had not experienced the annual

cycle at che time the questionnaire was mailed (fall, 1971.)

lowa and Georgia have instituted annual legislacive sessions while

retaining a type of biennial budget and were also surveyed. Indiana“"s

similar shift has occurred too recently for coverage. Hawaii was surveyed



fur its shift from annual to biennial budgecs. Uisconsir. w=s sulsecu-r.cly
added; chac Scace new has annual sessions, and in 1972 completed ics firsc
formal off-year budget review process 1in lieu of an annual budget.

In each of the eight States surveyed which switched from a biennial
to an annual budget (above) , a questionnaire was sent to ten o.fficials -
che Governor, President of the Senate, Speaker of the House, administra—
tion/ finance officials, budgec officers, legislative research directors,
legislative fiscal review officers, planning officials, and Che chairmen
of the appropriations committees. There was, therefore, a possibility
for 80 responses. The number of actual responses received was 35, with
at least two from each State: two from Tennessee, two from Utah, five
from Illinois, six from ldaho, three from Florida, five from Missouri,
six from Vermont, and six from Oklahoma. In terms of responding
officials the breakdown of answers was: Governors, one; Presidents of
Senates, four; Speakers of Houses, four; legislacive fiscal review
officials, four; chairmen of appropriations committees, six; planning
officials, six; administration/finance officials, one; budget officers,
six; legislative research directors, three. For purposes of narrating
the reported opinions the sole responding administration/finance official
was included among the budget officers, and the responses of the Presi—
dents of the Senate and the Speakers of the House were combined and
treated, as che opinions of legislative leaders.

The questionnaire was also sent to the identical officials in
Georgia and lowa, which changed to annual legislative sessions while
retaining biennial budget approaches. These officials were requested
to provide their opinions on advantages and disadvantages of not switch—

ing to an annual bud~at c"cle.



Finally, che questionnaire was also sent co -he same officials in
Hawaii, which switched from annual to biennial budgeting. These officials
were requested to provide their comments and opinions on the effects of
the reverse change from an annual to a biennial cycle. Limiting the use—
fulness of the original Hawaii responses, according to several officials
of the State, was the fact that a full biennium had not yet passed under
the new procedure. A followup request to the Hawaiian respondents was sent
in June, 1972 to seek further reactions after experience with the new
approach during the 1972 session.

In view of the delay in analyzing che responses, che questionnaire
was also sane co Wisconsin officials 1in Jur.t, 1972 to ascertain reactions

co the budgec review process Tfirst used in the 1972 session.

Opinions inStates Recently Switching to Annual Budgets

The responses of officials in the States which have recently changed
from biennial to annual budgets are analyzed in this section. The re—
sponses are organized in accordance with tha questions asked.
Effect on Workload and Size of the Budget Staff

Budget officers should be in the best position Co know whether chere
has béen a change in staff size. According to the seven budget officials
who responded, the budget staff was increased in 3ize in three State3 and
remained che same in four. The perception of other officials did not
always fit these facts, for in four of the seven States one or more other

officials thought the scarf had increased when the budget official said

it had not (two States) or thought it ha3 not increased when the budgec



chief said it had (two States) = (See table 1 for i-mna: -:& =atier.; .
1. Effect cn the site 0: the Bucret Agency:
No No No

Increase Decrease Change Ooir.ion Answer Toral
C-ovemor 1 1
President Senate/Speaker House 1 6 1 3
Legislative Fiscal Review 1 6 4
Chairmen Appropriations Committees 3 2 1 6
Planners 1 1 4 6
Budget Department 3 4 7
Legislative Research 2 1 3

11 17 3 % 35

In ac lease one Scace reporting an increase in scaff sice, this
change was due only in part co annual sessions. Annual sessions were
begun ac Che same cime chat a major change in budgec procedures occurred,
including establishment of an analytical staff in the Governor®"s office
and development of program analysis procedures.

With the abovn indications of a different opinion concerning a
factual situation, a difference of opinion i3 to be expected on the
less factual questions which follow.

Legislative leader? expressed doubt whether the workload of che
budget agency had increased significantly and whether additional scafr
was necessary. However, chairmen of che various appropriations committees
believed chat there was a significant increase in Che duCies of che budgec
agency, but not to the point that 3taff members need be added. One sug-—
gestion was that the "off-year"™ was often not very productive and that che

solution Co Che increased workload was a more cmr.cencrated effort jaeh



y»ar. In addition co che above posicior.s, several legislacive officials
ccncended chac chere were insufficient funds to employ additional budgec
scaff members.

Although several executive officials expressed che opinion that
chere was no change in che duties of che budgec agencies, a few budgec
adainistraCors expounded che adverse eifecCs of che change. Their pri—
mary contention was chac che switch Co an annual budget had lefC lictle
time Co perform various studies for the improvement of organization and
operacions. For example, one budget director remarked, "the increased
workload in terms of budgec preparation has left less cime Co explore
substantive issues, and h.2s necessitated restrictions on all other acti—
vities." *vhen commencing upon che increased workload of his agency and
che inability Co add new scaff members, another budgec official remarked,
"instead of additions Co scaff, such activities as analysis, studies,
management services, etc., have been drastically reduced if not altogether

eliminated.”

2.. Effect on the workload of the Budget Agency:
No No No
aaogg QpinigjL-Aflg~rer. _.Tgfrl.

Governor 1 1
President Senate/Speaker House 3 4 1 8
Legislative Fiscal P eview 1 2 1 4
Chairmen Appropriations Committees 4 1 1 6
Planners 1 1 4 6
Budget Department 4 3 7
Legislative Research 3 3

16 12 5 2 25



that the change to an annual budgec significantly increased the workload
of ocher executive agencies . In a few instances it was noted that budgec
operations in all the executive agencies were operating throughout cost

of the year. One budgec official reported that with demands on the indi—
vidual agencies for program information that was noi: previously requested,
"budgeting has become a full time activity and the days when part cime
budgeting was possible are gone."

Recognition of this increased workload was noc limited to executive
officials. Three out of every four legislative officials reported an
incraasad burden on the executive agencies in submitting a buduec for
chair programs annually. Cne legislacive council director remark-d that,
"probably the most significant aspect o the change (co an annual bud-—
get) 1is an awareness that budgeting is a continuous process Che year

round, and not just something that take3 place at session cine."

3. Effect on the workload of other Executive Agencies:

No No No

Increase Decrease Change Opinion Answer Total

Governor 1 1
President Senate/Speaker House 5 2 1 8
Legislative Fiscal Review 2 1 1 4
Chairmen Appropriations Committees 5 1 6
Planners 1 0 3 6
Budget Department S 1 7
Legislative Research 3 C

22 3 4 1 35



annual budgec had no significant effect upon Che. size or workload of
legislative budget staffs already in operation. In two States the
statement of the legislative fiscal scaff director, who should know,
concerning increase in staff was not unanimously Bupported in che
opinions of others. In some States the legislative budget staffs were
virtually non-existent under a biennial budget. For example, Vermont
had no legislative budget staff until 1970, when an analyst was hired
co serve che appropriations committees. Other Scaces in which legis—
lative budget analysis agencies were created ac the Lime of the change
to an annual budgec cycle attributed these crsacicr.s directly to ether
sources, naming the budgec change as only an indirect cause.

Most executive officials asserted that they were in no position to
express an opinion on che effect of che change to an annual budgec upon
legislative staffs. Among those who did express an opinion, two out of
every three felt Chat the change had no significant effect upon the

size or workload of the staffs.

4. Effect on the Size 0f the Legislative Staff:
No No No

Increase Decrease Chance Ooinion Answer Total
Governor 1 1
President Senate/Speaker House 3 4 1 S
Legislative Fiscal Review 1 g 4
Chairmen Appropriations Committees 2 3 1 3
Planners 6 6

Budget Department 2 3 2 7
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Effect 7r. Ability cr ""llHr.mess to *¥ie:rs\Ve rlsr.r.irr :ma.j the
-mecrat ?;rlcd

The opinions expressed on this issue were widely varied among both

legislacive and executive officials. Two out of every three budget
officials took the position that an annual budget cycle had an adverse
effect upon the willingness to undertake planning beyond the budget
period. Other respondents noted that agencies and departments were
reluctant to engage in advance planning to begin with, but that Che
switch to an annual budgec left less incentive to plan beyond the
budget period. Some legislacive leaders said that legislacive desire
for long range planning was not shared by executive agencies. One
executive official, explaining the slowness of agencies to plan ahead,
nocad chac program planning is an activity "which must be fostered by

the Chief Executive as a basic management tool for a reasonable length

of time before agencies are even interested in performing the activity.'

5. Effect on the workload of the Legislative Staff:
No No No
Increase Decrease Change ODinion Answer
Governor 1
President Senate/Speaker House 3 4 1
Legislative Fiscal Review 1 3
Chairman Appropriations Committees 3 2 1
Planners 6
Budget Department 2 0 0
Legislative Research 1 2

10 15 a 1

Total
1

S

Oy

35
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A tew officials digressed the cpir.ica chac longer range rlw-.r.ir.g
**3s cr.a advantage or annual budgeting, but failed to explain the reason—
ing behind this statement. Some other officials noted that longer range
planning was being instituted under planning programming budgeting sys—
tems (PP3S) independently of the effect of annual versus biennial cycles.

Also, in two States the answers revealed differences of opinion
among officials. For instance, in one State the Speaker, the legislative
fiscal officer and che planning official felt that there was an increase
in willingness to undertake planning beyond the budget period, while the
budgec officer thought Chere was a decrease in that willingness and both
the President of the Senate and a cocaittee chairman reported no change>
attributing any difference to a recant emphasis on program planning.

6. Effect on ;he ability or willingness to undertake planning bevond the budget period:
No No No

Governor 1
President Senate/Speaker House
Legislative Fiscal Revievr

Chairmen Appropriations Committees
Planners

Budget Department

Legislative Research

R W PN W
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Effect cn Accuracy of Revenue Estimates

A majority of the officials felt Chat a change to an annual budget
cycle should, or did, increase the accuracy of revenue estimates. This
opinion was held by 16 reporting officials, compared to 4 who thought

that accuracy dearaased and 1C who fait that there was no change.
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.-.ccuracy was presumed co increase because of increased fr.-i-cof
compiling estimates, ar.d che shorter time interval betvoer. re. ir.g tre

estimate and realizing the revenue.

7. Effect on the accuracy of Revenue Estimates:
No No No
Increase Decrease Change Ooinicn Answer

Governor 1
President Senate/Speaker House 5 1 1 1
Legislative Fiscal Review 1 1 2
Chairmen Appropriarions Committees 6
Planners 3 3
Budget Department 3 1 2 1
Legislative Research 1 0

16 4 10 4

Effect on Ability to meet Matching Requirements for Federal Grants
in Aid

A majority of the state officials took che position chat the change

Co an ann"ial budget increased the ability to meet macching requirements
for federal grants in aid. The chief reason for thi3 opinion was the
cime factor, especially when che federal government is often t3rdy in
appropriating and allocating grants. An annual budgec is thought Co
allow considerably core flexibility if the federal government should
significantly alter the amount of money available. Cne budget direc—
tor noted Chat; the construction of an annual budgec helps avoid the
possibility oil a special session of the legislature which, when called

for fiscal natters, often generates "political stress.”

Total
1

3



8. Effect on the ability to meet matching rt-quirements for federal rrcr.ts Ln a:d:

No No No

Governor 1 1
President Senate/Speaker House 5 1 1 1 8
Legislative Fiscal Review 4 4
Chairmen Appropriations Committees 3 3 6
Flanners 3 3 6
Budget Department 5 1 1 7
Legislative Research 1 2 4

18 3 8 3 3 35

Effecc or. AbiliCv to Fullv Finance Programs to Carrv 0%at che Prooram
Level che AoorooriaCion was Desimed co Neec

The majority opinion was chat che abilicy Co fully finance programs
had been increased by Che change Co an annual budgec. An annual budgec,
as stated before, appears to be more accurate in predicting revenues.
The increased accuracy of estimates increased che abilicy to fully
finance programs, thereby carrying out Che program level che appropria—
tions were derigred to meet.

Some "officials felt that the ability to fully finance programs was
not necessarily related to annual or biennial budgecs. Their,position,
as one budget director noted, was that Che ability to fully finance
programs "speaks Co Che quality of program projection and revenue esti—
mating and noc necessarily for che period during which these avencs occur."

Some officials recognised Che disadvantage of predicting program

finance and revenue two years in advance, as opposed Co one, ouC feic



0. Effect on the ability to fuily finance programs to carry out the program level the
appropriation was designed to meet: No No No

Increase Decrease Change Opinion Answer

C-ovemor 1
President Senate/S|jeaker House 5 1 1 X
Legislative Fiscal Review 3 1
Chairmen Appropriations Committees 3 2 1
Planners 2 1 3
Budget Departmer.it 4 2 1
Legislative Research 1 1 1

19 1 3 6

Effecc rn the Rats of Annual Increase in State Extendirures

There is no evident consensus on what effect, if any, che change Co

Total

25

an annual budget might have had on the race of annual increase in expendi—

tures: 16 thought it would result in greater increases chan biennial
budgets while 12 indicated there would be no change.

One budget director who believed increases would result observed,
"biennial budgeting tends to lock che second year in close proximity to
the level of Che first fiscal year. Annual budgeting permits the entire
Icoby and pressure effort of che various special interests to come into
play.” Seme indicated that as inflation, program alterations, salary
adjustments, etc., are considered annually, the rate of increase rust
necessarily be greater. One budget director introduced a formula:

"the rate of annual increase in state expenditures 1is inversely propor—

tional to tie length of the budtetary -sriod."



Chat che rate of increase is dependent upon revenue. They noted that
revenue should increase beyond expectations in che second year of the
biennium, alterations in appropriations could be made at that session
Che legislature. These increases in appropriations would essentially
equal with any changes that might have been m3de if chere were a new

budget in the process of formulation under an annual cycle.

10. Effect on the rate of annual increase in state expenditures:
No No No
Increase Decrease Chanee Coir,ion Answer

Governor 1
President Senate/Speaker House 4 3 1
Legislative Fiscal Review 3 1
Chairmen Appropriations Committees 2 3 1
Planners 3 3
Budget Department 4 2 1
Legislative Research 1 2

15 12 7 1

Procedures under Biennial Budeets for Fiscal Adjustments

Operations under biennial budgets had not prevented most: States
from changing cheir fiscal plans where necessary. In some cases this
was done through legislative action in special session or otherwise,

such as emergency, deficiency or supplemental appropriations.

of.

be

Total
1

S

35

An additional method which was often mentioned as a means of combat—

ting unforeseen conditions was che transfer of appropriations frota one

agency, unit or program to another. Five States reported the utilisation
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of inira-arency trar.sfer, with c.-.ree of -...c

Finally, three States noted che existence of an emergency board
which had Che power co appropriate from a special accounC in cases when
che legislature was noc accessible.

A Switch back frcn Annual Co Biennial 3udgeCs?

Among Chose State? which changed Co an annual budget, 75 percer.c of
che legislative offic .als and 70 percenc of Che executive officials, (buc
only 50 percenC of che budgec officers are included in chis "ijoricy) ware
satisfied wich the new system, while che remainder in each group favored
a return to CI " biennial bucgaC.

Seme cf the following reasons ware cited by legislative cffic=ra for
remaining wi.-tn the new system:

(1) fewer emergency appropriations;

(2) "annual budgets cend Co strengthen the legislator®s role
in <&cting Che policy of che scate."”

Two other reasons, cited by some executive officials, are:

(1) annual budgeting permits the Governor a more frequent
review of agency programs and requires state agencies
to develop tighter administrative controls over the
spending of public funds,

(2 "in biennial budgeting immediate correction of the
State"s budgec 1is noc possible, and waiting until
the legislature maets “r.axt time" is che only altar-
native. rthen corrections are eventually made the
legislature in its alarm may accuse che Governor of
mismanagement and the Governor in turn accuse the
legislature of irrespcr.sibilicy."”

Cr.e legislative official who favored returning to a biennial budget
system noted that with annual budgeting there was a tendency Co focus

legislative attention on che details, which should be the concern of
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:ng the executive officials vho -era dissatisfied ~IZ'T. the annual

budget: cycle rcme of che reasons cicad ware che following:

(1) an annual budget: system results in a narrow viewpoint,
short time spans for accomplishment, and a vast increase
in scaff work;

"2) a biennial budget pnvides more tine for program planning
activities;

(3 "with annual budgets, che Cop Calentt of the executive branch
I|] tied up preparing, defending and implementing budgets.
This creates a continuous and overlapping cycle which requires
preparations for next year"s budgec Co start before informa—
tion on the operation of the current year®"s budget can be
collected and evaluated."

Expenditure Controls under 3iannial Budzet3

Since a switch Co biennial budgeting would allow che various state
agencies to operate for two years without cheir programs being subjected
co fiscal change, respondencs were asked what measures should be intro—
duced to assure chat legislative and executive controls were not weakened.
Among chose suggested by legislative officials were these:

(1) a strong po3t-audit division for che e"?aluation of programs,

(2) che existence of an interim committee or emergency board to
act upon requests to cover deficiencies or emergencies.

Executive officials, especially budget officials, made other sugges—
tions for assuring control, including che following:

(1) legislative willingness to attend special sessions if a
significant imbalance in che budget should arise,

(2) a requirement that each fiscal year in the biennium
should stand alcne, and no appropriations be carried
forward from one year to che r.exc,

(3) "greater emphasis be placed upon program evaluation and
review in terms of definition or objectives, method of

operation and intended results,"”
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(- rzrnar zr.an rascmir.g c:r.cer?aa vi:r. cszai,s , t-e .ezis-
lacive fiscal staff "should develop information for
policy decisions and directions so chat the lerislators
can decide what services che State should render and
determine whether the service is worth the dollars that
are required....che legislative branch should give the
necessary attention to establishing the goals and
policies that will set the directions and shape the
future of the government."

Annual Session Stares with Biennial 3uo"ge ts

Officials from both lowa and Georgia pointed out that neither State
operates on a strict biennial budgec. Rather, the systems in these Scaces
nig'nc be described as "modified annual®™ or "nodified bienniall budgets.

The Georgia constitution provides chac a General Appropriations Act
shall be passed the first year of the legislative term to cover the rn t
two fiscal years. Any excess funds noc expended during the first fiscal
year shall lapse and revert Co the fund from which they were appropriated.
In practice, however, che money provided for the second year of the bien—
nium by the appropriations act 1is merely a “dummy appropriation® since it
duplicates the first year. At the legislative session in the second year
of che term amendments are made to che General Appropriations Act to
authorize realistic appropriations for the second fiscal year. Since che
executive departments are nevertheless required to present cheir requests
on a two-year basis and the Governor must mike his rtconr.ir.tsri:ns on a
two-year basis, the General Assembly has access to che inform.!ltier, to
make a reasonable prediction of what funds will be necessary in the second
fiscal year.

Prior to 1971, lowa operated on almost a strictly biennial budget.

Zurir.r these meecars aoorcnriacicn bills vers drawn which authorized an
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identical amount for each year of the biennium. Any departmental impro—
priations which were roe expended during Che firsc fiscal year of the
biennium could be carried over and expended during Che second fiscal
year.

In 1971 a new procedure was puc inco effecC ehrough adopcion of- a
law providing Chac if Che appropriaced fund3 of an agency were noc ex—
pended during Che firsc fiscal year, Che balance would “revere to che
scace treasury and to the credit of the fund from which appropriated.”

If an agency felt that Che funds which would normally have reverted co
the state treasury were essential to thac agency, an application could
be race Co the appropriations committees for a hearing.

Cr.e legislative official expressed che opinion that the mtsc signi—
ficant factor in preventing lowa from changing to an annual budgec was
the added burden of repeating the encire budgec process each year. Al —
though several bills had been introduced in the State which would provide
for an annual budget, this time factor seems to have been che foremost
cause of defeat;

Questionnaire responses from the two States totalled six, but only
threo were susceptible to tabulation for any one question. Thus, the
following discussion Is based on limited responses.

Among both Georgia sr.d lowa officials there were differing opinions
whether a change to an annual budget cycle would have any effect on the
workload or sice of executive budget agencies. One budget officar noted
that the only alteration might be less emphasis on analysis work and more
on projection. It was suggested that the workload of other executive

agencies would increase as budget preparation became a “full-time"
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identical exeunt for each year of the biennium. Any departc-itra! irrrc-
priaticns which were not expended during che firsc fiscal year of che
biennium could be carried over and expended during Che second fiscal
year.

In 1971 a new procedure was pue inco effect through adoption of« a
law providing that if che appropriated funds of an agency were not ex—
pended during the first fiscal year, the balance would “revert to the
state treasury and to the credit of the fund from which appropriated.”

If an agency felt that Che funds which would normally have reverted to
che state treasury were essential to that agency, an application could
be made to che appropriations committees for a hearing.

Cr.e legislative official expressed che opinion chat the rest signi—
ficant factor in preventing lowa from changing to an annual budgec was
the added burden of repeating che entire budget process each year. Al —
though several bills had been introduced in Che State which would provide
for an annual budget, this time factor 3eems to have been che foremost
cause of defeat;

Questionnaire responses from the two States totalled six, but only
three were susceptible Co tabulation for any one question. Thus, che
following discussion Is based ->n limited responses.

Among both Georgia sr.d lowa officials there were differing opinions
whether a change to an annual budget cycle would have any effect on Che
workload or size of executive budget agencies. One budget officer r.cced
that tha only alteratiou might be less emphasis on analysis work and more
on projection. It was suggested that the workload of other executive

agencies would increase as budgec preparation became a “full-time-
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Additionally, officials from both “%__ie expressed the cper.ecn
that che vcrkload of legislacive fiscal scaffs wculd be aifecced by a
change Co an annual budget. They felc that such a change vould require
greater detail, greater analysis of budget requests, and overall greater
control being exercised by the general assembly. There was a difference
of opinion, however, concerning whether the altered workload would
necessitate a larger staff.

Regarding che State"s willingness to undertake planning beyond the
budget period when operating on an annual cycle, Georgia and leva respon—
dencs indicated that the proclivity to look beyond one year would either
be reduced or unaffected. VThile they felt that annual budgets would lead
tr r.ore accuracy of revenue estimates, they indicated that ir.sccurr-cies
resulting fron biennial budgecs could be remedied in che annual legis—
lacive sessions. Georgia and lowa officials contended chat the race of
increase in budgets 1is more controllable in a biennial cycle. The pri-
ma_y argument in lowa was that the pressure for increase is reduced dur—
ing the second session when additional appropriations will be made only
in the case of emergencies or unforeseeable changes. One lowa official
summarized as follows: "It seems to us that really we have the "best of
boch worlds®™ 1) less time consumed in preparation/hearings, yet 2) che

ability to review and make changes in che second session.””

Tha Switch from Annual to cisnnia! Budgets - K?. aii

Hawaii abandoned an annual syscem in favor of a biennial one,
effective July 1, 1971. Since this change was so recent, few definita

results or affects were available for analysis at the time the question-



