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S U B JE C T :

TO:

FROM:

T e r m s  of L e g i s l a t o r s  
(CSHJR 1 2 ( J u d i c i a r y ) )

R e p r e s e n t a t i v e  C h a rl ie  B u s s e l l  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  C o u n s e l

E n c l o s e d  are t hr ee  a l t e r n a t i v e  r e s o l u t i o n s  for y o u r  
c o n s i d e r a t i o n .  I b e l i e v e  th at  the d r a f t  of the Jud ic ia ry  
C o m m i t t e e  S u b s t i t u t e  p r o v i d e d  to y o u  e a r l i e r  w o u l d  have 
c r e a t e d  some p r o b l e m s  a nd t h e r e f o r e  it is al s o replaced.

As d rafted, the e a r l i e r  c o m m i t t e e  s u b s t i t u t e  p r o v i d e d  that

A  l e g i s l a t o r  n o t  e l i g i b l e  for r e e l e c t i o n  u n d e r  this 
s e ct io n m a y  be . . . e l e c t e d  to the same house after 
o ne full t e r m  has elapsed.

The p r o b l e m  w i t h  th e l a n g u a g e  w a s  that it c r e a t e d  a result 
that- I a s s u m e  w a s  n o t  intended: it p r o v i d e d  that ele ct io n
"after one full term" w a s  possible. B ut b y  t y i n g  the 
r e e l e c t i o n  p o s s i b i l i t y  to the e l a p s e  of a term, the 
r e e s t a b l i s h m e n t  of q u a l i f i c a t i o n  to serve w a s  d e l a y e d  until 
a p e r i o d  h a v i n g  no r e l a t i o n  to the time set for the 
electi on s.  T h a t  is, a m e m b e r  not q u a l i f i e d  u n t i l  after "one 
full t e r m  has e l a p s e d "  w o u l d  gain the r i g h t  to run for 
o f f i c e  in the J a n u a r y  e i t h e r  two or four y ea rs  later, or 
some six m o n t h s  or m o r e  a f t e r  the Ju n e 1st d ea dl i n e  for 
p a r t y  n o m i n a t i o n s  a n d  n o n p a r t y  petiti on s.  See,
AS 15.25.030, 15.25.150.

The r e s u l t  w a s  t h a t  a c a n d i d a t e  was d i s q u a l i f i e d  for the 
"full term" p l u s  tw o years.

The s o l u t i o n  is to s e p a r a t e  the d i s q u a l i f i c a t i o n  from 
e l i g i b i l i t y  for e l e c t i o n  a nd tie it r a t h e r  to e l i g i b i l i t y  to 
serve. A  p e r s o n  m a y  t h e r e f o r e  seek o f f i c e  at a time w h e n  the
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p e r s o n  is d i s q u a l i f i e d  f r o m  service; t.he d i s q u a l i f i c a t i o n  
'* f r o m  s e r vi c e w i l l  e x p i r e  b e f o r e  for the c a n d i d at e is able to 
t a k e  office, if elected.

T h e  s e c o n d  c o m m i t t e e  s u b s t i t u t e  r e q u e s t e d  the c o n c e p t  of 
r e s t o r e d  e l i g i b i l i t y  a f t e r  t wo years.

T he t h i r d  c o m m i t t e e  s u b s t i t u t e  r e q u e s t e d  the c o n c e p t  of 
r e s t o r e d  e l i g i b i l i t y  a f t e r  four years.

I b e l i e v e  t h a t  the c o n c e p t s  hav e b e e n  achieved.

R A B : l j b

E n c l o s u r e s
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House of Representatives

To:

F r o m :

D a t e :

R e p r e s e n t a t i v e  J a c k  F u l l e r ,  R u l e s  C h a i r m a n  

R e p r e s e n t a t i v e  B a r b a r a  L a c h e r  

M a r c h  10, 1983

S u b j e c t :  CS H J R  12

I t  h a s  c o m e  t o  m y  a t t e n t i o n  that so m e  c l a r i f i c a t i o n  of i n t e n t  Is n e e d e d  

i n  t h e  J u d i c i a r y  C o m m i t t e e  S u b s t i t u t e  f o r  H o u s e  J o i n t  R e s o l u t i o n  12.

O n  l i n e  20, the w o r d ,  " a n d " ,  s h o u l d  b e  c h a n g e d  to "or".

T h e  i n t e n t  o f  the r e s o l u t i o n  is t h a t  a l e g i s l a t o r ,  w h e n  h e  r e a c h e s  

i n e l i g i b i l i t y  as d e f i n e d  i n  the r e s o l u t i o n ,  m a y  e i t h e r  r u n  for a s e a t  in 

t h e  o t h e r  h o u s e ,  o r  m u s t  w a i t  twc y e a r s  b e f o r e  r u n n i n g  f o r  the h o u s e  in 

w h i c h  h e  r e a c h e s  i n e l i g i b i l i t y .  F o r  e x a m p l e ,  a H o u s e  m e m b e r  w h o  s e r v e s  

f o u r  f u l l  c o n s e c u t i v e  t e r m s  ca n  i m m e d i a t e l y  run for a S e n a t e  seat. He 

m u s t ,  h o w e v e r ,  w a i t  tw o y e a r s  b e f o r e  r u n n i n g  a g a i n  fo r  a H o u s e  seat.

A  l e g i s l a t o r  h a s  e x p r e s s e d  c o n c e r n  t h a t  the w o r d  " a n d "  i m p l i e s  t ha t  one  

m u s t  w a i t  two y e a r s  b e f o r e  r u n n i n g  f o r  e i t h e r  house, o n c e  i n e l i g i b i l i t y  

h a s  b e e n  r e a c h e d .

I b e l i e v e  that the i n s e r t i o n  of the w o r d ,  "or", in p l a c e  o f  the word, 

" a n d "  s h o u l d  c l a r i f y  th e  i n t e n t  of the r e s o l u t i o n  to e v e r y o n e ' s  

s a t i s f a c t i o n .  I h a v e  a t t a c h e d  a c o p y  of t h e  r e s o l u t i o n  i n d i c a t i n g  

e x a c t l y  w h e r e  t h e  c h a n g e  s h o u l d  b e  m a d e.

of this r eq uest.

I c o n c u r  w i t h  Rep. L a c h e r ' s  r e q u e s t ,  a n d  w i t h  h e r  s u m m a r y  of the i n t e n t

tute.

C h a i r m a n ,  J u d i c i a r y  C o m m i t t e e
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February 21, 1983

TO: Representative Charlie Bussell
Chairman, House Judiciary Committee 

FROM: Steve Cramer
SUBJECT: HJR 12; Background Information on suspense action required

1. Attached please find three (-3) "WORK DRAFT1' copies of a proposed committee 
substitute per request of the caimittee on February 18, 1983. You will note 
that the significant language change for discussion appears in sentence seven (7) 
of SECTION 3. The proposed choices for the substitute language would limit
the ineligibility period for legislators to either a "full term" "four years" 
or "two years".

2. A  survey of available resources was conducted by this researcher pursuant to 
the request of the House Judiciary Caimittee to ascertain any similar constitu­
tional legislation or mandates in other states. The main resource used was:

"Constitutions of the United States", October 1982,
Oceana Publications,Inc. ,Dobbs Ferry,N.Y.

After reviewing all State constitutions it can be reported that not e tingle 
case reports the limiting of legislative terms of office to any "consecutive 
term" language nor do any States require legislators to participate in an 
"ineligibility" period because of tenure within their state government legis­
lative structure.

3. With reference to the inquiry posed by Representative Clocksin as to the 
'philosophy and intent" of delegates to the Constitutional Convention relative 
to this issue the following is submitted, In order for: me to best put before 
tliis committee the research in this area I will begin by quoting Vic Fisher, 
author of "Alaska's Constitutional Convention"

"Keeping a record of caimittee deliberations and decisions 
proved a major administrative problem . . . while in a num­
ber of occasions the staff consultants emphasized the criti­
cal importance of adequately recording cannittee deliberations, 
most minutes simply consisted of a record of the committee 
having met and of other nonsubstantive infonnation . . . the 
lack of adequate committee minutes has made difficult subse­
quent judicial,executive, and legislative attempts to inter­
pret constitutional intent"

In reviewing the Constitutional Convention "Journal" and "Daily Proceedings" 
and subsequently through the tracking of the "Delegate Proposals","Committee 
Proposals of the Legislative Branch", it can be reported that the Convention 
did not dean it appropriate to limit "government of the people" by limiting 
representation to our legislative branch of govern ~at for any tenure reason.

^Fischer,Victor, "Alaska s Constitutional Convention',1 1975, Institute of Social, 
Economic and (Tovemment Research,University of Alaska Press



I have further enclosed two (2) staff position papers submitted at the Constitutional 
Convention relative to this issue. Although not representative of either the full 
committee on legislative affairs or all convention del.egates, the language and intent 
can be interesting to you as you prepare for this issue further within your present 

House Judiciary Committee.

Respectfully submitted,

Stephen E. Cramer .Legislative Aide



T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E

FISCAL NOTE

I . R E Q U E S T
B i l l / R e s o l u t i o n  No. H o u s e  J o i n t R e s o l u t i o n  No. 12_______________________________
T i t l e  P r o p o s i n g  qn a m e n d m e n t  to the C o n s t i t u t i o n  of the S t at e  of A l a s k a  r e l a t i n g

E E X r oasmfrfar to the terns of legist a tors,__________________ D a t e  2/8/83
R e q u e s t e d  b y  H o u s e  J u d i c i a r v  C o m m i t t e e

II. F I S C A L  D E T A I L
A g e n c y  A f f e c t e d  L e g i s l a t i v e  A f f a i r s  A g e n c y  
P r o g r a m  C a t e g o r y ' A f f e c t e d T  G e n e r a l  G o v e r n m e n t

BRU, P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d _____________________________________________
(Note: If m o r e  t h a n  one b u d g e t  c o m p o n e n t  is a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  in the a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  of  D o l l a r s )

T O T A L - 0-

FY 83 F Y  84 F Y  85 F Y  86 F Y  87 F Y  88

100 P E R S O N A L  S E R V I C E S

200 T R A V E L
300 C O N T R A C T U A L
410 C O M M O D I T I E S

500 E Q U I P M E N T
600 L A N D  &  S T R U C T U R E S
700 G R A N T S , C L A I M S , E T C .

-0-

-n-
-0-

-0-

•

---------:----------

F U N D I N G  ( T h o u s a n d ?  o f  D o l l a r s )

G E N E R A L  F U N D -0-
F E D E R A L  F UNDS -n-
O T H E R  ( S p e c i f y  S o u r c e )

P O S I T I O N S
*

N o n e

F U L L  T I M E .

P A R T  T I M E
T E M P O R A R Y

III. A N A L Y S I S  (See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III)

It is e s t i m a t e d  that this b il l  w i l l  h a v e  n o  a d d i t i o n a l  fiscal impact. 

T h e r e  is no a d d i t i o n a l  cost for the D i v i s i o n  o f  E l e c t i o n s  tc p lace an 

issue b e f o r e  the v o t e r s  as that is the D i v i s i o n ' s  function.

m
F E B  9 1PBC

L E G I S L A T I V E  F INANCE

IV. D A T E  2/ 9 / 83___________________ P R E P A R E D  B Y
A G E N C Y  L e g i s l a t i v e  Affairs, A g e n c y  

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  P H O N E  4 6 5 - 3 8 5 0  I 
cc: B u d g e t  a n d  M a n a g e m e n t

P r i m e  S p o n s o r  (First L e g i s l a t o r  N a m e d )

33-001 (P .. 12/82)



Alaska B tatz legislature
REPRESENTATIVE

BAREiARA L A C H E R  
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PALMER. ALASKA 99645 
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WHILE IN JUNEAU 
POUCHV 

JUNEAU. ALASKA 99811 
(9071465-4894

To:

From: 

Date: 

Subj e c t :

House of Representatives

H o u s e  J u d i c i a r y  C o m m i t t e e  

R e p r e s e n t a t i v e  B a r b a r a  L a c h e r  

F e b r u a r y  16, 1983 

H J R  12

The H o u s e  r e c e n t l y  p a s s e d  a r e s o l u t i o n  w h i c h  w o u l d  a l l o w  A l a s k a n s  to 

d e c i d e  w h e t h e r  s e s s i o n  le n g t h si ou l d  be limited. H J R  12 w o u l d  let our 

v o t e r s  d e c i d e  w h e t h e r  to l i m i t  leg i s l a to r s '  terms of office: r e p r e s e n­

tatives to f our c o n s e c u t i v e  ful l  terms, and s e n a t o r s  to two c o n s e c u t i v e  

ful l  terms.

In light of the a p p a r e n t l y  s u b s t a n t i a l  p u b l i c  supp o r t  for this m e asure,

I b e l i e v e  w e  owe o u r  c o n s t i t u e n t s  the o p p o r t u n i t y  to v o t e  o n  a r e s o l u­

tion r e s t r i c t i n g  t e r m s  of office. T h i s  is a d e c i s i o n  w h i c h  sho u l d  be 

m a d e  b y  all A l a s k a n  v o t e r s ,  the p e o p l e  w h o  e lect us a nd  w h o m  w e  

represent.

In the p a c k e t  y o u  h a v e  received, s e v e r a l  v e r y  g o o d  p o i n t s  are m a d e  in 

favor of l i m i t i n g  terms. F i r s t  an d  m o s t  impor t a n t ,  t here s e e ms  to be a 

g r e a t dea l  of p u b l i c  supp o r t  for s u c h  a m e a s u re .  D a v i d  D i t t m a n  did a 

p oll in M a r c h  of 1981 w h i c h  showed that 62% of the p e o p l e  c o n t a c t e d  

s u p p o rt  l i m i t i n g  t erms of l e g i s lators. As y o u  ca n  see, r e g a r d l e s s  of 

h o w  the r e s u l t s  w e r e  b r o k e n  d o w n — w h e t h e r  b y  age, sex, income, le n gt h  of 

resi d e n cy ,  or e d u c a t i o n — the p u b l i c  s u p p o r t s  this m e a s u re .

In add i ti o n ,  49 of 76 l e g i s l a t i v e  c a n d i d a t e s  r e s p o n d i n g  to n s u r v e y  done 

b y  C o m m o n  S ense said they f av o r  l i m i t i n g  the n u m b e r  of c o n s e c u t i v e  terms 

a l e g i s l a t o r  ca n  serve.

Finally, a s tu d y  d o n e  by the A n c h o r a g e  F R E E  C o m m i t t e e  in 1981 m a k e s  some 

ve r y  good p o i n t s  in f avor of l i m i t i n g  terms:

1) L i m i t i n g  t erms could e n c o u r a g e  m o r e  c i t i z e n s  to run for o f f i c e  by 

a l l o w i n g  o p p o r t u n i t i e s  to run for a seat w i t h o u t  o p p o s i n g  an 

in c u m b e n t  ( i n cu m b e n t s  b e i n g  c o m m o n l y  p e r c e i v e d  as m u c h  m o r e  d i f f i­

cult to d e f e a t ) .

2) It w o u l d  be m o r e  d i f f i c u l t  for a fe w  l o n g - t i m e  l e g i s l a t o r s  to 

d e v e l o p  e x c e s s i v e  control. As the F R E E  report p o i n t s  out, ♦‘he 

lon g e r  a l e g i s la t o r  is in office, the m o r e  f a v o r s  a r e  owe d  b y  h i m  

an d  due to him. L i m i t i n g  terms w o u l d  i n t e r r u p t  this p o w e r  process.

I fi r m l y  b e l i e v e  that, to e l i m i n a t e  p o w e r  b l o c s  and to e n s u r e  a citi ze n  

leg is l a t u r e ,  A l a s k a n  v o t e r s  must b e  a l l o w e d  to d e c i d e  w h e t h e r  to a mend 

ou r  C o n s t i t u t i o n  to limit terms of office. I u r g e  y o u r  s u p p o r t  for HJ R  

12.
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H E A D I N G

M E M B E R S  PRESENT:

M E M B E R S  ABSENT: 
C O M M I T T  C A L A N D E R  

S J R  9

S J R  24

S J R  55

W I T N E S S  R E G I S T E R
WIT N ES S:

S E N A T O R  ED D A N K W O R T H
P O O C H  V, JUNEA U,  A L A S K A  99 81 1
P R I M E  S P O N S O R  OF. S J R  9.
P O S I T I O N  S TA TE ME N T:  -SPOKE IN SUPPORT OF SJR  9.

WI TN ES S:
S E N A T O R  BOB Z I E G L E R
P O U C H  V, JUNEAU, A L A S K A  9 9 8 1 1  '
P O S I T I O N  STATE’M E N T : SPOKE IN OP PO S I T I O N  TO S J R  9, SJR *14 A N D  SJR 
" ' 55.

A WITN E SS :

ISSA 0 3 1 1 8 2 1  D O C U M E N T =  6 OF - 9  PAGE = 3 OF 20
I S E N A T O R  F RANK F E R G U S O N

P O U C H  V, J U N E AU , A L A S K A  9 9 8 1 1  
P R I M E  S P O N S O R  OF S J R  24.
P O S I T I O N  S TATEMENT: SPOKE IN F A V O R  OF SJR 24.

S E N A T O R  F I S C H E R  C A L L E D  THE M E E T I N G  TO O R D E R  
AT 1:40 P.M. WITH M E M B E R S  SENATORS:
C O L L E T T A ,  BRADLEY, A N D  S T I M S O M  PRESENT. 
S E N A T O R  F I SC HE R O P E N E D  T E S T I M O N Y  ON THE 
T H R E E  P R O P OS ED  C O N S T I T U T I O N A L  AM E ND ME NT S

6 OF 9 PAGE = 5 OF 20
C O N C E R N I N G  TERMS OF LUGISLAT031S; SJR 9, SJR 
24, A ND SJR 55.
S E N A T O R  ED DANKWORTH, PRIME S P O N S O R  OF S JR 
9, S T A T E D  HIS O B J E C T I O N  TO R E S T R A I N I N G  THE 
P U B L I C ' S  C H O I C E  IN ANY MANNER.. HE A S S ER TE D  
T H A T  THERE WERE C E R T A I N  P OWERS IN PLACE AT 
T H E  TIME THE A LA SK A C O N S T I T U T I O N  WAS 
W R I T TE N,  AND TH AT  THE B A L A N C E  OF THESE 
P O W E R S  HAD SHIFTED. A L A S K A ' S  E C O N O M I C  AND  
N A T U R A L  RESOURCE W E A L T H  HAS PLAC ED  MORE 
P O W E R  WITH THE LEGI SL AT UR E .
S E N A T O R  D AN K WO RT H W E N T  ON TO EXPLAIN T H A T  
P RE SE NT LY , L E G I S L A T O R S  HAVE THE P O T E N T I A L  TO 
STAY IN OFFICE FO R E V E R . "AS LONG AS Y O U  KEEP 

. Y O U R  HAN D OUR OF THE C O O K I E  JAR, YOU MI GH T  
SAY". IT COULD, A N D  A L M O S T  HAS, BE COME A- 

,.YEAR-ROUND JOB. THIS IS U N FA IR  TO THOSE WHO 
W O U L D  SEEK TO R E PL AC E M E M B E R S  OF THE 
L E G I S L A T U R E .
S E N A T O R  D A N K W O R T H  P O I N T E D  OUT THAT AL ASKA

A C T I O N  N A R R A T I V E
TAPE #001 
R E C O R D I N G  
N U M B E R  000

A

S S A  0 3 1 1 8 2 1  DOCUMENT:

S ENATE STATE A F F A I R S
S T A N D I N G  C O M M I T T E E  

M A R C H  11, 1982 
1:40 P.M.

S E N A T O R  VIC F I S C H E R  
S E N A T O R  MIKE C O L L E T T A  
S E N A T O R  B R A D  BRA DL E Y  
S E N A T O R  TERRY STIMSON 
S E N A T O R  DICK E L I A S O N

P R O P O S I N G  AN A M E N D M E N T  TO THE C O N S T I T U T I O N  
OF THE STATE OF A L A S K A  R E L A T I N G  TO THE TERMS 
A N D  E L E C T I O N S  OF LE GI SLATORS.
P R O P O S I N G  AN A M E N D M E N T  TO THE C O N S T I T U T I O N  
OF THE STATE OF A L A S K A  R E L A T I N G  TO THE TERMS 
A ND E L E C T I O N S  OF L E GI SL A TO RS .
P R O P O S I N G  AN A M E N D M E N T  TO THE C ON ST I T U T I O N

mi



NUMBER 0098

HAS W O R K E D  S U C C E S S F U L L Y  W I T H  A CITIZEN  
L E G I S L A T U R E ,  A ND N O W  HAS BE EN  TR AN SF O R M E D  
I N T O  A  B UR EA U C R A C Y .  ALASKA, A N D  TO AN 
E X T E N T  THE L E G I S L A T U R E  ITSELF, IS THE 
B I G G E S T  L A N D  C O M P AN Y,  AND THE M A N A G E R  OF THE 
"B I GG ES T N A T U R A L  R E S O U R C E . "  IF A LASKA WANTS 
T O  C O N T I N U E  THE CITIZENS' LE GI SLATURE, THIS 
S OR T OF ISSUE MUST BE E X A M I N E D — IF Y O U  C A N ' T  
MAKE A W O RT HY  C O N T R I B U T I O N  IN E IG HT  YEARS, 
Y O U ' R E  N O T  G O I N G  TO MAKE IT.
AN A R G U M E N T  CAN BE MAD E F O R  THE VALUE OF 
E X P E R I E N C E ,  S E N A T O R  D A N K W O R T H  CONTINUED, B UT 
T H A T  D O E S N ' T  N E C E S S A R I L Y  MAKE ONE MORE 
Q U A L I F I E D .
S E N A T O R  Z I E G L E R  (S T AN DI NG  IN THE COMMITTEE 
ROOM) SA ID  "OBJECT." S E N A T O R  D A N K W O R T H  
C O N T I N U E D ,  "PERHAPS W I T H  THE E X C E P T I O N  OF 
S E N A T O R  Z I E G L E R . "
S E N A T O R  D A N K W O R T H  A D V O C A T E D  L E T T I N G  OTHERS 
RUN F O R  THE L E G I S L A T U R E  ON "AN EQUAL FOOT IN G

S S A  0 3 1 1 8 2 1  D O C U M E N T =
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A G A I N S T  US", N O T I N G  THE L A R G E  A D V A N T A G E  A 
L E G I S L A T O R  HAS IN AN E L E C T I O N  FUE TO 
C O N N E C T I O N S  W I T H  M E D I A  A N D  MONEY. IF THIS 
" L IM IT S THE P E O P L E ' S  C H O I C E , "  T H A T  SEEMS A 
F RA IL  A R G U M E N T  THE A R G U M E N T  IN FA VO R OF A 
C I T I Z E N ' S  LE GI SL A T U R E .
S E N A T O R  F I S C H E R  S T A T E D  T H A T  HE W AS C O M I N G  AT 
T HE ISSUE W I T H O U T  HIS MI ND  MA DE  UP. HE SAID 
T H A T  S E N A T O R  D A N K W O R T H  H A D  A S K E D  THAT THE 
S T A T E  AFF AI RS  C O M M I T T E E  H O L D  A HEARING, BUT 
DOES N O T  K N O W  WE.AT HIS R E C O M M E N D A T I O N  WILL 
BE. "WITH R E S P E C T  T O  S E N A T O R  Z I E GL E R. .. WE  
B OT H S E R V E D  IN THE L E G I S L A T U R E  T W E N T Y - F I V E  
Y E A R S  AGO. . .WE 'VF. C O M E  A  LONG WAY."
S E N A T O R  B R A DL EY  E X P R E S S E D  C O N C E R N  THAT THE 
M E A S U R E  M I G H T  C A U S E  "LAME DUCK" 
R E P R E S E N T A T I V E S  (THOSE I N E L I G I B L E  F O R  
R E- EL E C T I O N )  T O  ' " S L O U G H  OFF." HE AS KE D IF, 
U N D E R  THE P R O V I S I O N S  OF S J R  9, A M E M B E R  WHO 
HAD C O M P L E T E D  HIS M A X I M U M  8 Y E A R  T E R M  COULD

S SA 0 3 1 1 8 2 1  D O C U M E N T =
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RUN F O R  E L E C T I O N  TO THE O T H E R  BODY OF THE 
L EG IS L A T U R E .
S E N A T O R  D A N K W O R T H  A F F I R M E D  T H A T  IT W OU LD  BE 
P O S S I B L E  FOR A M E M B E R  TO RUN F O R  THE -OTHER 
BODY, ONE JUS T C O U L D N ' T  KEE P THE SAME SEAT 
MORE THA N TWICE.
S E N A T O R  BRADLEY S T A T E D  A  PR E FE R E N C E  FOR A 
P R O V I S I O N  FOR K E E P I N G  E N T I R E L Y  O UT OF THE 
L E G I S L A T U R E  F O R  2 TO' 4 YEARS.
S E N A T O R  D A N K W O R T H  E X P L A I N E D  THA T  P O W E R  
S T R U C T U R E S  D E V EL OP  O V E R  THE Y E A R S  W HI CH 
A R E N ' T  N E C E S S A R I L Y  H E A LT HY . A L E G I S L A T U R E  
W H O  R E P R E S E N T S  12,000 PEOPLE MA7 BE UNABLE 
TO D O . M U C H  F O R  C O N S T I T U E N T S  E X C E P T  BY 
B E L O N G I N G  TO SOME S O R T  OF P O W E R  STRUCTURE. 
THIS M E A S U R E  "BREAKS THE D Y N A S T I E S ...I SEE 
TH IS  MO RE  ON A F E D E R A L  L E V E L  THAN THE STATE 
L E V EL ."  S E N A T O R  D A N K W O R T H  E X P L A I N E D  THAT 
THE A M O U N T S  OF MONEY I N V O L V E D  F R I G H TE NS  HIM. 
S E N A T O R  F I S C H E R  A S K E D  S E N A T O R  Z I E G L E R  IF HE

S S A  0 3 1 1 8 2 1  D O C U M E N T = HP Q O P on
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W O U L D  JOIN C O M M I T T E E  M E MB ER S AT THE TABLE.
HE DI D SO.
•SENATOR F I S C H E R  C O M M E N T E D  TH AT  THIS SORT OF 
M E A S U R E  ONCE MORE L I M I T S  THE ABILITY OF THE 
L E G I S L A T I V E  B R AN CH  T O  H O L D  ITS OWN AGAINST 
THE E XE CU TI VE .
S E N A T O R  D A N K W O R T H  R ESPONDED, SAYING HE 
S U P P O S E D  Y O U  C O U L D  SAY THE EX E CU TI VE  AND 
J U D I C I A L  B R A N C H E S  HAVE G RO W N IN POWER 
SOMEWHAT, 3 UT HE ST IL L SEES A NEE D TO 
B A L A N C E  T HI NG S  IN A L I G H T  OF A VERY POK.; ̂ O L  
L E G IS L A T U R E .  HE A L M O S T  PUT IN A BILL FOR 
ONE T E RM  F O R  THE G O V E R N O R  (6 Y E A R  TERM). IN 
F U R T H E R  S U P P O R T  OF S J R  9 S E N A T O R  D AN KW O RT H 
STATED, "SOME OF THE D E C I S I O N S  I MAKE IN AN 
E L E C T I O N  Y E A R  I MAKE MORE WIT H AN EYE TO MY 
OWN B E S T  I N T E R E S T , .."
S E N A T O R  F I S C H E R  A S K E D  IF S E N A T O R  Z I E G L E R  
W O U L D  SPEAK ON THE O T H E R  SIDE OF THE ISSUE. 
S E N A T O R  Z I E G L E R  A S K E D  IF S E N A T O R  D A N K WO RT H
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K N E W  W H A T  O T H E R  S T A T E S , IF ANY, HAVE S I M I L A R  
R E S T R I C T I O N S .  .
S E N A T O R  Z I E G L E R  S T A TE D T H A T  HE DI DN'T KNOW 
W H E T H E R  TO C H A R A C T E R I Z E  THIS BILL AS A 
C A T A S T R O P H E  O R  AN A BO MI N A T I O N ,  A ND FIGURED 
IT W AS S O M E W HE RE  I N B E T W E E N  A N A T U R A L  
D I S A S T E R  AND A N A T U R A L  CA TA ST R O P H E .  THE 
TITLE, HE SAID, S H O U L D  B E  A M E N D E D  TO READ 
" L E G I S L A T O R S  C O M P U L S O R Y  RETIREMENT"; THE 
M E A S U R E  IS A W AS T E O F  TIME. HE D I S C U S S E D  
P R O V I S I O N S  OF THE C U R R E N T  L EG ISLATIVE 
R E T I R E M E N T  PLAN, I N C L U D I N G  THE Y EA RS  
R E Q U I R E D  TO VEST, AN D I N D I C A T E D  H OW THIS 
M E A S U R E  W O U L D  A F F E C T  L E G I S L A T I V E  RETIREMENT. 
W H E N  IT WAS S U G G E S T E D  T H A T  THE L E G I S L A T O R  
WHO H AD S E RV ED  TWO T E R M S  MIGHT RUN FOR THE 
O T H E R  BODY, S E N A T O R  Z I E G L E R  ASKED, "WHO 
W O U L D  W A N T  TO GO TO THE O T H E R  BODY U N D E R  ANY 
C I R C U M S T A N C E S ? "
S E N A T O R  Z I E G L E R  W E N T  ON TO SAY THAT ONE

6 OF 9 PAGE = 11 OF 20
D O E S N ' T  " A C C O M P L I S H  IT A L L  IN EIGHT Y E A R S 15. 
HE R E F E R R E D  TO PAST LE GI SL A T O R S ,  INC LU DI NG  
JOHN B U T R O V I C H  (WHO S E R V E D  30 YEARS) A ND 
FRANK PERATROVICH, W H O  S E R V E D  F O R  EI GH TE EN  
(?) Y E A R S .  HE IS V I O L E N T L Y  OPPO SE D TO THIS 
O R  ANY O T H E R  R E S O L U T I O N  W H IC H WO UL D IMPOSE 
THIS KI ND  OF R E ST RI C T I O N ,  AND H M D  HE KNEW 
OF N O  O T H E R  STATE WIT H TH I S TYPE. OF 
RES TR IC TI ON . THE L E G I S L A T I O N , HE CONCLUDED, 
IS. N O T  W E L L  T H O U G H T  OUT.
S E N A T O R  D A N K W O R T H  R E S P O N D E D  THAT HE DIDN'T 
K N O W  H O W  LO NG  THE M E A S U R E  H AD TO BE IN THE 
L E G I S L A T U R E  BEFOR E IT B E CA M E "WELL THO UG HT  
OU T " AS IT HAS BEEN C O N S I D E R E D  F O R  A N U M B E R  
OF YEARS. HE R E S T A T E D  HIS POINT ON THE WAY 

• IN W H I C H  L E G I S L A T O R S  B E C O M E  INV ES TE D  IN THE 
SYSTEM, LOCKED, LIKE ANYO NE  ELSE,. INTO THE 
B U R E A U C R A C Y .  HE SA ID  IT WAS NOT HIS 

• I N T E N T I O N  TO S L I G H T  S E N A T O R  ZIEGLER, O R  JOHN 
BU TR OV IC H,  OR A N Y O N E  ELSE, N O R  TO IMPLY TH AT
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T H E I R  E X P E R I E N C E  WAS N O T  VALVIABLE. THE 
S T A G G E R E D  TERMS, HE SAID, W O U L D  A LL OW  FOR 
V E T E R A N  L E G I S L A T O R S  TO' H EL P OvJT N EW 
L E G I S L A T O R S .  HE W O U L D  LIKE. TO GET INSURANCE 
I N T O  THE A L A S K A  C O N S T I T U T I O N  THAT THE STATE 
W I L L  STICK TO A C I TI ZE N LEGILATURE.
S E N A T O R  Z I E G L E R  D I S C U S S E D  E L E C T A B I L I T Y , AND 
H O W  IT D E T E R M I N E S  THE V A L U E  OF ONE'S 
SER VI CE . PEOPLE W H O  K N O W  A T OT A BO UT  THE 
P R O C E S S  ARE VALUABLE.
S E N A T O R  B R A D L E Y  P O I NT E D O UT THAT I I  W O U L D  
N O T  A F F E C T  H IM AT ALL, A N D  TH AT  SOME MEMBERS 
N E E D  TO GET O U T  TO MAKE THE MONEY NECESSARY  
T O  COM E BAC K  TO SERVE. T H E R E  SHOULD BE ROOM 
F O R  E X C E P T I O N S  HE STATED. S E N A T O R  ZIEGLER, 
F O R  E XAMPLE, H A p  N O T  A B U S E D  THE P O W E R  WHICH 
HAS O C C U R E D  TO H 1M O V E R  THE Y E A R S  IN THE 
L E G I S L A T U R E .
S E N A T O R  BRADLEY SAID THE PEOPLE HAVE A  RIGHT 
TO E L E C T  W H O  TH EY  WANT. N O  ONE HAS BEEN
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A B L E  T O  TAL K  HIS CONSTITUENTS OUT OF '
I T — T H E Y  W A N T  A R E S O L U T I O N  SUCH AS S JR 
9-— THEY W A N T  SO M E "NEW BLOOD " . PERSONALLY, 
HE IS "50-50 SPLIT" O N  THE ISSUE - BUT WILL 
S U P P O R T  IT F O R  HIS C O N S T I T U E N T S .
S E N A T O R  F E R G US O N A R R IV ED , A N D  S E N A T O R  
F I S C H E R . B R I E F E D  H I M  ON W H A T  HA D TAKEN PLACE.' 
S E N A T O R  C OL LETTA, PRIME S P O N S O R  OF S J R  55? 
S E N A T O R  DANKWORTH, PRIME S P O N S O R  OF S J R  9; 
A N D  S E N A T O R  FE RGUSON, P R I M E  S P O N S O R  OF SJR 
24, ALL WERE G A T H E R E D  A T  THE TABLE.
S E N A T O R  C O L L E T T A  E X P R E S S E D  HIS R E GR E T THAT 
S E N A T O R  Z I E G L E R  HAD TO L E A V E  AS HE HAS 
" HE AR D THOSE A R G U M E N T S  F O R  TEN Y E AR S " AND 
D i D  N O T  HAVE AN O P P O R T U N I T Y  F O R  A  REBUTTAL. 
TH E P OI N T W H I C H  HAS TO BE KE PT  IN MIN D IS 
THE VALUE OF A  C I T I Z E NS ' LEGI SL A TU RE . • 
S E N A T O R  C O L L E T T A  S T A T E D  T H A T  HIS MEASURE,
S J R  55, DOES N O T  D I F F E R  G R EA T LY  FROM S E N A T O R  
D A N K W O R T H’S. HE P R O V I D E D  COPIES' OF THE
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R E S U L T S  OF A POLL HE HAD A D M I N I S T E R E D  IN ALL 
R E G I O N S  OF THE STATE. IN EVERY R E G IO N IN 
T H E  STATE, IT CA*ME T H R O U G H  W I T H  CLARITY: 
P E O P L E  S U P P O R T E D  L I M I T I N G  TERMS OF 
L E G I S L A T O R S .  IT IS THE P E O P LE 'S  RIGHT TO 
D E T E R M I N E  W H E T H E R  O R  N O T  THEY W A N T  TO LIMIT 
T H E  LEGISLATORS. M O S T  S E N I O R  M E M B ER S  IN THE 
L E G I S L A T U R E  RUN U NOPPOSED; SO G R E A T  IS T HE IR  
A D V A N T A G E  AS I N C U M B E N T S  IT D I S C O U R A G E S  
O T H E R S  FROM C H A L L E N G I N G  THEM.
S E N A T O R  FERGUSON, P RI M E S P O N S O R  O F  S J R  24, 
T E S T I F I E D  IN S U P P O R T  OF T H A T  MEASURE. HE 
F E L T  TH ER E S H O U L D N ' T  BE A D I F F E R E N C E  IN THE 
N U M B E R  OF Y E A R S  S E R V E D  IN THE HOUSE AND THE 
S E N A T E  R E S P EC TI V EL Y,  A N D  HIS MEASURE 
P R O V I D E S  F O R  THREE Y E A R  TERMS, AND A M A X I M U M  
O F  T WO C O N S E C U T I V E  TERMS. A N O T H E R  LINE OF 
T H O U G H T  A L O N G  THIS LINE IS TO HAVE THE 
G O V E R N O R  RUN F O R  ONE SIX Y E A R  TERM.. (THIS 
P R O V I S I O N  N O T  I N C L U D E D  IN S J R  24.)
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S E N A T O R  F I S C H E R  R E F E R R E D  TO THE 
C O N S T I T U T I O N A L  CO NV E N T I O N ,  WHERE IT WAS 
D E T E R M I N E D  THA T  THE SENATE, BY HAVING 
O V E R L A P P I N G  F O U R  Y E A R  TERMS, WOULD PROVIDE 
MORE C O N T I N U I T Y ,  A N D  THE HOUSE W OULD RESPOND 
T O  M A J O R  C H A N G E S  IN P U B L I C  OPINION.
S E N A T O R  D A N K W O R T H  S T A T E D  THAT ONE HAS T O  
TAKE INTO C O N S I D E R A T I O N  W H A T  HAPPENS ON THE 
C A M P A I G N  T R A I L  A N D  THE C O S T  OF IT. HE 
R E F E R R E D  TO THE I N C U M B E N T ' S  GREAT ADVANTAGE 
A ND THE N E E D  TO HAVE MONEY. THE FACT THAT * 
"WE ARE DOWN HERE D E A L I N G  WI TH  BILLIONS OF 
D O L L A R S  MA KE S IT W A S I E R  TO RAISE M O N E Y — WE 
HAVE M O R E  STATUS THAN THE N E W  GUYS ON THE 
BLOCK."
S E N A T O R  C O L L E T T A  S T A T E D  THAT HE H AD TO 
LEAVE, AND, IN C L O S IN G,  SAID THAT THE M E T H O D  
O F  I M P L E M E N T A T I O N  W A S  N O T  I M P O R TA N T TO HIM. 
HE S U G G E S T E D  T H A T  THE C O M M I T T E E  M IGHT MOVE 
ONE OF THE M E A S U R E S  O UT AND SEND CO PIES OF
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ALL OF T H E M  A L O N G  TO THE JUDICIARY 
C O M M I T T E E .  S E N A T O R  F E R G U S O N  S U G G ES TE D T H A T  
A L L  OF THE M E A S U R E S  BE PASSED ON TO 
J U D I C I A R Y .
S E N A T O R  F I S C H E R  SAID HE HAD N E V E R  DONE 
T H A T — THAT IT W O U L D  BE LIKE W A I V I N G  A BILL. 
S E N A T O R  STIM SO N S T AT ED  THAT HE WAS IN FAVOR 
OF M O V I N G  IT.
S E N A T O R  F I S C H E R  A SKED IF HE MEANT TO MOVE 
A LL THE M E A S U R E S  TO J U D I C I A R Y , AND S E N A T O R 
S T I M S O N  R E S P O N D E D  IN THE AFFIRMATIVE.
S J R  24, S J R  55 AND S J R  9 WERE ALL PASSED O U T  
W I T H  I N D I V I D U A L  RECOM ME N DA TI ON S.
S E N A T O R  F I S C H E R  WAS THE ONLY M E M B E R  OF THE 
C O M M I T T E E  R E M A I N I N G  U NTIL THE F.ND.
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TO: ROMS JUNEAU INFO

RL.EASE VOTE NO ON SSSE* 172.

"'LEASE VOTE'YES Of HJR 13.

' * •?<• x iv x x »:•»: -x •:• :••: X x x y x x >:• x x « x x X x x x x *• x )<• x x x >:• x x x x x x x r x x x x x x y • -:o x x **• 2

7 0 :  

FROM:

ALL MEMBERS, ALASKA LEGISLATURE

DAVE JOHANSON, 1509 NUNAKA DRIVE, ANCHORAGE 99504 
H 333-5431’ ~

LARRY HAYDGCK, 3605 ARCTIC, ANCHORAGE 99503

JAMES DOBRATZ, 8420 CORBIN DRIVE, ANCHORAGE 79507 
H 344-3243

GARY BURLISON, 5400 WEST DIMOND, ANCHORAGE 99502 
H 248-0561

JOHN ANDERSON, 2844 WEST 42ND PLACE, ANCHORAGE 99502 
H 243-0322 W 243-4425



'TO: A I.. I MEMBERS, ALASKA LEGISLATURE

I ROM Rf. ;• ALI )  S .  N I S D Y , 1 4 9  MI CHAEL COURT,  NO 2 ,  AN^HGRAGF 9 9 5 0 4  
H 3 3 7 - 7 7 8 8  U 6 5 9 - 5 3 7 C

THC PASSAGE OF HJR 13 WOULD STOP VIOLATIONS BY OUR GQVERNMFNT

nri Îr riC'LI" 1' 10' TO-WIT: NO STATE SHALL MAKE ANYTHING
OTHER THAN GOLD AND SILVER COIN A TENDER IN PAYMENT OF DFPTS 
CITIZENS ARE FORCED AT THE POINT OF LOSING THEIR PROPERTY TO*
PAY TAXES WITH FIAT CURRENCY.

*  X K x x K X X X X X X X X X X X X X X X X X X- X X X X X X X X X X X X X X X x X X X X X X X X- X X X- X X X X X X X- x X X X X

3/15/83, SHIRLEE ANC L.TO, 526
TO: ALL MEMBERS, ALASKA LEGISLATURE

FROM: RONALD S. NISDY, 149 MICHAEL COURT, NO 2, ANCHORAGE 99504
H 337-7788 W 659-5373

HJR 13 WOULD HASTEN THE ABOLISHMENT OF THE FEDERAL RESERVE 
SYSTEM WHICH IS UNCONSTITUTIONAL, UNDER INVESTIGATION' ANI) 
INDICTMENT BY THE GRAND JURY OF SALT LAKE CITY. IT WOULD

r n m m i V n M  £’JDrtS0VEREIGNTY OF AMERICA, THE NATION
FOUNDED ON PRINCIPLE.- OF MORAL ETHICS.

FROM: RONALD S. NISEY, 149 MICHAEL COURT, NO 2, ANCHORAGE 99504
H 337-7738 W 659-5378

IN THE CONSTITUTION OF THE STATE OF ALASKA, ARTICLE 1, SECTION 2 
TD-WIT ALT POLITICAL POWER IS INHERENT IN Till- PEOPLE. ALL 
GOVERNMFNT ORIGINATES WITH THE PEOPLE, IS FOUNDED UPON THEIR 
WILL QNLY, AND IS INSTITUTED SOLELY FOR THE GOOD OF THE 
PEOPLE AS A WHOLE. PLEASE PASS HJR 13.



1, G 8 3 - 0 0 0 1 4 4 6 9  PF'TY 1 
l-.Gh: JUNE, ANC L 10 

TARGET: L J H L  S U B J : RES

Y 1 0 3 / 1 0 / 6 3  14:20 01 ORIG: I-A01
TO: POM, JNU INFO - 

R E V E N D  MSG 14458 FRO M F R E E R

IN- 0 0 2 0  O U T -  0 0 8 71
3/10/63, JUNE, ANw LIt. MSG 14469 - R E S E N D I N G  M SG  14459 FROM FREER

TO. . R E P R E S E N T A T I V E S  CLOCKSIN, WF.NDTE, B E T T I S W O R T H , I.ISKA, PHILLIPS, 
HAYES, MALONE, AND T I SC H ER

FROM: R O B E R T  L. FREER
P. 0. BOX 481
E A G L E  RIVER, A L A S K A  9 9 5 7 7  <H> ,694-4963 <W> SAME

I S T R O N G L Y  R E C O M M E N D  THE P A S S A G E  OF HJR 13* WE NE E D  TO ONCE AG AIN HON OR T
i.S. C O N S T I T U T I O N  AS THE S U P R E M E  LAW. ALL S T A T E  AND M U N I C I P A L  OFFI C E S AND
COURTS ARE C U R R E N T L Y  IN V I O L A T I O N  OF ART. I SEC. 10 U.S. COONSTITUT IO N,
CO IN AG E A C T  OF 1792, AND 31 U.S.C. 371



3 10/83, J U N E , ANC LIO, M S G  1 4 4 5 9
1

TO: REPRESENTATIVES' C L OC K  S I N , WEND1 E , PET T J S W O R T H , LI SKA, PH ILLIPS,
HAYES, AND MA LO N E

FROM ROBER T L.. F RE ER  
P. 0. POX 4 S 1
EAG LE RIVER. AK 9 9 5 7 7  <H> 6 9 4 - 4 " 6 3  <W) S A M E

I STR ONGLY R E C O M M E N D  P A S S A G E  OF H JR 13.' WE NEED TO ONCE A G A I N  H ON O R THE
II. S. C O N S T I T U T I O N  AS THE S U P R E M E  L A W . AL L  S TA TE  AND MUNICIPAL OFFIC ES  
AND COURTS ARE C U R R E N T L Y  IN V I O L A T I O N  OF A R T I C L E  I SEC. 10 U. S. C O N S T I T U T­
ION, C O I NA G E ACT OF 1792, AND 31 U. S. C. 371

C- <!t *• ix  f.\ f t  i t  *\ £*. V* u t <!x h  \X •!• y  tr. *x i r  h  ‘S  Cx *_x £x £r £*. ix  Ir  \\ »?.*. £\ v.x *!x ix  i v. *x ix  £x ix  ix  ix



ALL M E M B E R

FRA NK M C G U I R E , 411 
H 243-G701

Hj A N C H Q R A G

OTE MO ON S S S &  172 BECAUSE. THE S TA NDARD 
SJFFICIEKT N O W  W I T H O U T  BE ING D R A S T I C A L L Y

•>: K- *  *  «• «•X- X X  X *  X  X «  *  ii X- *  -X-X *  X  XX X X- X *  X- X X X fc X X X- X X- X X/ *  «• X X X V: V *  X X X- X X X X X X «  X-



FROM: RON ALD S. NISBY, 149 M I C H A E L  COURT, *2, AN CH O RA G E 9 9 50 4
H 3 3 7 - 77 8 8 W 6 5 9 - 5 3 7 8I

I UR GE  I M ME DI AT E P A S S A G E  OF H JR  13, THE L I B E R T Y  AM E ND M EN T .BY 
T 1 S C H E R  AND B E T T I S W O R T H . T H E  F E D E R A L  AND STATE G O VE RN M EN T S 
FO R TO LONG HAVE CONDONE D,  P E R P E T U A T E D  AND EN C OU R AG E D THE 
VIOI A T I O N  OF OUR MOST P R E C I O U S  G U A R A N T Y  OF LIFE, LIB E RT Y  AND 
H AP PI NE SS, THE U.S. C O N S T I T U T I O N .I ~~







STATE OF ALASKA 
PRELIMINARY STATEMENT OF FISCAL IMPACT

B i l l  Nc: MR 29 Date on B i„ l l : 2-11-83
T i t l e ;  Pr'6p65liT9"aifraDi5ndnie,n t . . .  to 1 im i I . t t w s Iu s i onary r u l e  -------- -
Sponsor: Pest inge^
Reques tor :
1. Es t imated f i s c a l  impacts on:

a .  Expend i tu res : -■•vs
(Thousands of  Do l l a r s )

! FY .83 1 FY 84 FY 85 FY 86
1 Capi ta l  1
lOperat ino I .j To t a l  1 , -u- -0- -o- ■■

b. Revenues: 
Revenue

2. Source of  funds to o f f s e t  f i s c a l  impact of  b i l l :

3. Assumpt ions:

No F i s c a l  Impact

4. D i s c l a ime r :  b
Thi s s t a tement has not been reviewed by t'he 0MB in the Of f i c e  of  the Governor. I t  the re 
fo re  does not r ep re sen t  the f i n a l  e s t ima te  of  f i s c a l  impact .

Prepared By: Franc i s  c - A11an_______________________________________ Phone: 269-5691
D i v i s i o n :  Alaska S ta te  Troopers  Date: 2-16-83
Approved by Commissioner:^ ( 'VvV )  f
Department: ^ j ^ u b l i c  Safe ty________________

  Date:

v5. D i s t r i b u t i o n :
Or i g i na l  to L e g i s l a t i v e  Finance 
Copy to 0MB
Copy to Sponsor
Copy to Requestor 2/15/83
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March 10, 1983

TO: Joe ("Judge") Brewer
FRCM: Steve Cramer e—
SUBJECT: KJR 29 (Exclusionary Ruling); Constitutional Research of the States

2.

.- a

/

i.yjj-v'v

All State's Constit.utions were researched to ascertain if under the Search and
Seizure rights they contained any provision for non-suppressing of evidence obtained 
under that particular section.

-

I delimited the search and seizure language into three (3) sub-headings:

[a]

[b[

people to be secure in persons,houses,'papers and affects from 
unreasonable searches and seizures

warrants not to issue to search any place or to seize any person 
or thing without probable cause supported by oath or affirmation

[c] particularly describing the place to be searched and the person or 
thing to be seized

Fourty eight (48) of the states'contained language similar to all three (3) 
sub-headings.

Alabama did not cover item [c] above.

Washington did not cover it sms [b] nor [c] above. 

Michigan added an additional statement:

". . . the provisions of this section shall not be construed 
to bar from evidence in any criminal proceeding any narcotic 
drug,.'firearm,bomb,explosive or any other dangerous weapon seized 
by a peace officer outside the curtilage of any dwelling house in 
this state."

1 ;

• .  ■
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Definition of "Exclusionary Rule:

E v i d e n c e  o b t a i n e d  in v i olation o f  the F o u r t h  A m e n d m e n t  

is i n a d m i s s i b l e  in a criminal prosecution.

" F o u r t h  A m e n d m e n t "  refers to the federal constitution, 

as we l l  as a r t icle 1, s e c tion 14 of the A l a s k a  Const i t u t i o n .

EvidenCSLcan als o  be e x l uded for v i o l a t i o n s  o f  other, f e d e r a l  and state 

c o n s t i t u t i o n a l  rights:

l l t f e ; !  - -
& f o r c e d  confessions.

1. 5 t h  am. p r i v i l e g e  vs. s e l f  incrimination; e.g.s., M i r a n d e
f n p r o H  r n n f  P Q c l n n cw **

2. 6 t h  am. right to counsel.

& } ■  \  . .  . . .

3. D u e  p r o c e s s  - right to not be c o n v i c t e d  on unr e l i a b l e  

identifi c a t i o n .

*
*»r ■ * * 7 :  • * v .  ‘i

■

■

V ' . ; ■ ' ■

4. R i g h t s  created by federal statutes. *. • **»• ■: ■

5. R i g h t s  created by state c o n s t i t u t i o n  and s t a t u t e s

w h i c h  go b e y o n d  federal c o n s t i t u t i o n a l  protections.
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(c) Motion for E e tum  of P roperty  and to Suppress Evi­
dence.
A person aggrieved by an unlawful search and seizure may 
move the court in the judicial d istrict in which the  property 
was seized o r the court in which the prop-arty may oe used fo r 
the  re tu rn  of the property  and to-suppress fcr use as evidence 
anyth ing so obtained on the ground th a t  the property was 
illegally seized.

. LV. ' • y ’ V * L f - v  ’ *'% i • •;> ...
IH N Pr
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E vidence R ules

Rule 4-12. Evidence Illegally Obtained.
Evidence illegally obtained shall not be used over proper 

objection by the defendant in a criminal prosecution for any 
purpose except:

(1) ;>. statem ent illegally obtained in violation of the 
righ t to warnings under Miranda v. Arizona, 384 U.S. 436 
(1966) .‘-may be used in a prosecution for perju ry  if the s ta te ­
ment is relevant to the issue of guilt or Lnnccence and if the 
prosecution shows th a t the statem ent was otherwise volun­
ta ry  and not coerced; and

(2) other evidence illegally obtained may be adm itted in 
s. prosecution for perju ry  if it is relevant to issue of guilt or 
innocence and if the prosecution shows th a t the evidence was 
ncp obtained in substantial violation of rights. (Added by Su­
prem e Court O rder 364 effective August 1,' 1979)

A* X



ISSUE: Is 2/3 m a j o r i t y  vote o f  l e g i s l a t u r e  r equ i r ed  t.o enac t  l e g i s l a t i o n
TTmTting or  amending the " e x c l u s i on a r y  ru l e"?

R u l e  o f  E v i d e n c e  - 4 12 is the actual " e x c l u s i o n a r y  rule".

• 'iv

Rule of Criminal Procedure - 37 (c) (copy attached) sets forth the procedure 
whereby the exclusionary rule can be invoked by

vy,
• „ •  *

TEST: Is p r o p o s e d  l i m i t a t i o n  o r  a m e n d m e n t  s u b s t a n t i v e  o r  p r o c e dural?

. . . . .  . ; .fix*- • .. .
■

. <1 ' ! * ■
t  ;

•3»!>

• i n  s k  - «• .. ; - •

.
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H O U SE  JUD IC IA RY  S U B C O M M IT T E E  WE IG HS
P R O P O S E D  C H A N G E S  TO EXC LUS IO NA R Y  RULE

Witnesses give Reagan Adminstration's 
"good-fa it fi"~exi\‘p t ia n li J l !  e encouragement.-350.03 -100.05

In early September Congress received President Rea­
gan's draft o f proposed changes in the field of criminal 
law. The proposals, embodied in S 2903 and HR 7117, 
arc entitled the "C rim inal Justice Reform Act of 1982”  
and. among other things, call for a change in the exclu­
sionary rule. The Adminstration would like to amend 
chapter 223 o f title IS USC to establish a “ good-faith 
exception”  to the rule, allowing for the admission of 
evidence resulting from a search or seizure “ undertaken 
in a reasonable, good faith belief that it was in comfor- 
m itv with the fourth amendment.”  31 CrL 2540.

Additionally, just last week the Supreme Court called 
for reargumcnt in Illinois v. Gates (No. 81-430. argued 
10/13/S2. 32 CrL 4069) and requested the parties to 
address the question o f "whether the rule requiring the 
exclusion at a criminal trial o f evidence obtained in 
violation o f the Fourth Amendment, '  * * should to any 
extent be modified, so as, for example, not to require the 
exclusion o f evidence i gained in the reasonable belief 
that the search and seizure at issue was consistent wir.h 
the Fourth Amendment.”  32 C rL 4105.

\ Against this, backdrop, on December 2 the House of 
Rcprcscntantivcs’ Judiciary Subcommittee on Criminal 
Justice continued its oversight hearings on the operation 
of the cxlusionary rule. Subcommittee Chairman John 
Conyers. Jr. (D-Mich) characterized the issue before the 
subcommittee as whether or not forces were now moving 
against the Fourth Amendment itself. The first witness 
called was. Silas Wasserstrom. Associate Professor of 
Lawv Georgetown University Law Center, and former 
Chief of the Appellate Division of the Public Defender 
Service for the District o:' Columbia. He referred extcn- 
sively to a recent article "The Good Faith Exception to 
the Exclusionary Rule: Deregulating the Police and 
Derailing the Law,”  70 Geo L.J. 3t>£ (1981), of which 
he was co-author.
FOURTH AM EN D M EN T STIFLED

Wasserstrom first addressed the potential outcome of 
the Gales v. Illinois reargumcnt. He told the^ubcommit-’ 
tee that i f  the Supreme Court decides to adopt a good- 
faith exception to the exclusionary rule it would render 
any proposed legislation superfluous and any constitu­
tional challenges moot. He predicted that it would not be 
unlikely for a limited version of this exception to be 
adopted in Gates. However, Wasserstrom continued, 
even this would be a “ substantial inroad”  on the exclu­
sionary rule.
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^  an attempt to deter police J fco n d u c i. the Court 
may lim it the exception to casc^wherein police are 
actinc pursuant to a warrant. Wasserstrom opined. But 
he quickly noted that then the question of judicial 
misconduct in issuing the warrant would arise. The 
result of a r .y  inquiry w-ould be “ odd"* because the lan­
guage o f the Fourth Amendment makes clear that war­
rants shouldn't issue except on probable cause. Thus, i f  
the Court decides »n allow- searches pursuant to illegal 
warrants, it would be oii«. iine the Amendment's very 
purpoc, Wasserstrom declared.

He cautioned that i f  Congress'attempts to promulgate 
its own exception to the rule, aimed at upholding the 
admission o f any evidence seized in reasonable good 
faith, it might not only go beyond the future ‘“Gates 
rule”  but could make any scarco conducted pursuant to 
warrants “ per sc good faith.”

Wasserstrom strongly objected to Conyers* observa­
tion that the issue really is “ real world”  law.- enforcement 
versus “ whether an arcane constitutional provision is 
minutely enforced.”  The Fourth Amendment protects us 
from a police state, Wasserstrom declared, noting that 
criticism directed at the exclusionary rule may really be 
aimed at the Fourth Amendment itself. This prompted 
him to suggested that the subcommittee might want to 
consider repealing the Fourth Ame dmcnt. The exclu­
sionary rule docs not hamstring police, the Amendment 
docs.

To what extent arc police inhibited by the Fourth 
Amendment? Conyers asked. Only in the sense that the 
Amendment tells them what they can and cannot do, 
Wasserstrom replied. A civil remedy directed at an 
individual police ofTiccr would be a far more drastic 
deterrent to police misconduct than the exclusionary 
rule, he added. However, a tort remedy would be an 
inadequate substitute for the rule, Wasserstrom stressed. 
The reason for this brought him to the gist of his 
argument against adopting the good-faith exception 
the exclusionary rule's importance in the development of 
Fourth Amendment law.

If the exclusionary rule is < ’iminated or even if  the 
exception is adopted, Fourth A nendment doctrine w ill 
petrify, Wasserstrom explained. Courts will never reach 
the question of whether an cfii.er violates the Fourth 
Amendment because they will stop at the good-faith 
issue. Once inis is determined the ease is over.

At this paint subcommittee member Bill McCollum 
(R-Fla) interrupted. You have made an underlying as­
sumption ti'.ai good faith will always be found; this 
concludes that justice w ill always fall on the side of the 
police McCollum pointed out. •

I f  Lie good-faith exception is adopted. Wasserstrom 
answered. the law freezes. The defendant w ill be asking 
for 2 change in existing law while the prosecution will be 
claiming a good-faith reliance on that law; courts won’t 
give into change. Therefore defendants w ill have no 
incentive to pursue novel Fourth Amendment claims and 
courts w ill. -r. cfTccl, be choking off the development of 
Fourth Amendment law. The courts w ill actually be 
amending Fourth Amendment law because they will ho 
longer be required to look for probable cause, Wasser- 
strom maintained.

32 CrL 2193

A t this junctur^passcrstrom turned his attention to 
the Fifth Circuit's ho'ding in U.S. v. Williams. 622 F2d 
S30. 27 CrL 3293 (cn banc i9X0). that “ reason [as w;]| 
as authority] plainly dcman(d) explicit recognition of a 
good faith exception" tc the exclusionary rule. He tcok 
this decision to task, arguing that reasonableness and 
goad faith arc already built into existing Fourth Amend­
ment law. In reality the exception changes and stines 
existing law. he contended. The exclusionary rule should 

. be supplemented, not changed -of excepted to, Wasser- 
strom concluded: that is the only way it will grow.

BLAM E POLICE AD M IN ISTRATO RS .
The next witness before the subcommittee was Sue 

Marie Johnson. Deputy Director of the Police Executive 
Research Forum, an organization of police executives 
from the nation's larger jurisdictions. She opened her 
testimony by stressing the organization's belief that the 
exclusionary rule, by itself, is not a sufficient deterrent 
on unconstitutional police actions. Like Wasserstrom 
'Johnson rejected the good-faith exception to the rule, 
but she then proposed an an alternative — place the 
responsibility for police misconduct on police adminis­
trators and not on individual officers. This not only 
serves the rule's purpose, it also broadly influences in', 
improvement of policing, she explained. The change in 
focus of the judicial sanction, from individual officers to 
their departments, will provide police agencies with t'ne 
incentive to develop programs for effective deterrence of 
police misconduct. Additional)}, police officers w-ill be 

Miiorc willing to perform their d ilics in a constitutional 
fashion if  ihcy know that the regulations are internal.

This is a “ risk free"' proposal. Johnson claimed. It is 
limited only by the potential c.i police adminstrators '.o 
protect individuals'constitutional rights; i f  they fail then 
the exclusionary iu!c can be used. However, she added, 
the rule would not be applied if  it is apparent that the 
police department in question had taken its responsibil­
ity  to adhere to the Fourth Amendment seriously. De-- 
partmcnts could show proof of such good faith by meet­
ing three requirements: “ I) publishing departmental 
rules and regulations that guide police on proper consti­
tutional procedures: 2) instituting effective programs to 
train officers according to these rules and regulations: 
and 3) maintaining a history of disciplinary actions 
taken against otficcrs. it having been demonstrated that 
the officers had committed violations of departmental 
rules.”

The judge would then rule on whether or not the 
officer had committed a constitutional violation. Johnson 
continued. If the answer is yes then the prosecutor wou'c 
ask the judge to review the three foregoing requirements. 

;Thc prosecution would have the burden of proving that 
' the requirements were met in a manner sufficient to 

ensure onc of the following: that the failure to provide a 
rule was reasonable and that proper regulations wouid 
be forthcoming: or if  the department already had a rule 
covering he circumstance involved, the officer would be 
disciplined for violating the rule unless he was aciir.r 
reasonably and in good faith: or i f  the rule was found 
unconstitutional, it was promulgated in good faith, ar- 
p-v..cd reasonable at the time.-and would be reissued ir.

-jj- 12-B-32



propci form. Only i f  the 
(he evidence would be cxcluced.

Johnson admitted that this proposal would lead to 
eventual replacement or ossification of the exclusionary 
rule. How ever., she noted, it also cocs aw ay with all the 
problems the rule has engendered. She closed by stating 
that if  the proposal was implemented on the federal level 
then states would soon follow suit, thus developing uni­
form guidelines and requirements.

NO C H A N G E  NEEDED
The final witness was the only member o f the private 

criminal bar to address the Subcommittee thus far in its 
hearings. Alan Ellis, representing the Philadelphia Bar. 
Association, appeared to voice that body's disagreement- 
to any substantive change in the exclusionary rule. He 
contended that proposed legislation — HR 4259 (replac­
ing the rule with-a tort remedy*. HR 4606. HR 5971. 
HR 6049, HR 4422 (all creating good faith exceptions) 
and S 101 (weighing intentional constitutional viola­
tions) —  are not only o f questionable constitutionality 

— but also “ would wreak havoc on the administration of 
criminal justice."

Focusins i n  D a r i i c u l a r  on i h e  D ro

i

! ■

Focusing in particular on the proposed good-faith 
exception. Ellis said that "a t a time when we are try ing 
to reduce court costs and delays, introduction of a new 
* * * test w ill trigger years of litigation, as courts are 
forced to throw out well developed ease law.”  Any 
change would also elTcct police department training 
programs and could eventually undercut the present 
extensive, high quality programs in constitutional rights 
that did not exist prior to Mapp v. Ohio. 367 U .S .'634 
(1961), he added. —

There is no need to change the rule, Ellis urged. 
Studies show that the rule actually- has only an extreme­
ly minimal impact on criminal prosecutions, with even­
tual admission of most challenged evidence. Any change- 
would just Lc an “ unabated waste o f criminal re­
sources.”  he maintained. Already overworked judges and 
defense attorneys would have to delve into the subjective 
intent of police officers and perhaps even consider a 
department's entire training program. Lengthy litigation 
would revolve around the 'sole' issue o f “ good faith.”  
Additional public defenders and judges wou'd be needed. 
Also, it would impossible to develop a consistent, work­
able body of law because decisions would b: made on a 
casc-by-casc basis.

In additional to this list of hazards. Ellis stressed the 
symbolic weakening or abandonment of the exclusionary 
rule Folicc would conclude that the Fourth Amendment 
was not a serious matter. The present law already 
considers an officer's objectively reasonable factual mis­
take;. Ellis noted. Thus instead of adding to the law any 
change may just weaken it.

Ellis also argued that when the Supreme Court held i t 
Mapp v. Ohio that the exclusionary rule was an cssenti-1 
pail o f the Fourth and Fourteenth Amendments. >i 
constitutionally proscribed the Congress from revoking 
or rescinding the rule. Accordingly, Ellis emphasized, 
the subcommittee's ability to act is limited. Only the 
Supreme Court has vhe authority to reduce or remove 
the application of the exclusionary rule, he declared.
1 2 -
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Mr. Chairman, thank you for providing to the members of the 

Police Executive Research Forum this opportunity to express our views 

on the exclusionary rule and certain proposed alternatives to 1t. The 

Forum is an organization of police chief executives from the nation’s 

larger jurisdictions. % Our goal 1s to improve the delivery of police 

services by promoting and bringing about the further professionaliza­

tion of police executives and officers. We conduct research, engage 1n 

experimentation and provide a forum for debate on a wide range of 

criminal justice issues. It 1s our belief that, from these efforts, 

substantial improvement 1n the quality of law enforcement services will 

result.

Recently, several alternatives to the exclusionary rule have 

been proposed in response to dissatisfaction with the effects of the 

exclusionary rule. We In local law enforcement confront the effects of 

the exclusionary rule continually; how the rule now operates in 

criminal proceedings disillusions us. Still, we do not think that the 

alternatives suggested by critics of the exclusionary rule offer the 

best means of remedying the ill-effects of the rule, or of achieving 

the ru l e’s primary objective: to deter unconstitutional police con­

duct.

What we would like to recommend is a substitute process, one 

that will not only serve the purposes of the rule but will also broadly 

Influence the improvement of policing. We envision a process by which 

the responsibiility for deterring police violations of citizens' con­

stitutional rights 1s givon to police administrators; they can carry



such responsibility most effectively; the judiciary can deter police 

violations only Indirectly. The change 1n focus of the judicial 

sanction, from individual officers to their departments, will 

provide to police agencies the necessary incentive to institute 

programs for effectively deterring constitutional violations by their 

officers; that is because, 1f such programs are not implemented, the 

exclusionary rule will continue to be applied. If police 

administrators show that they can carry this responsibility, that they 

can execute it diligently, then the need to apply the exclusionary rule 

in Individual cases will disappear, constitutional rights will be 

protected, reliable and relevant evidence will be used in trials, and 

the effectiveness of our criminal justice system will be enhanced.

Adopting our proposal to redirect responsibility Tor 

deterring police violations of constitutional rights from the judiciary 

to the police 1s risk free. In respect of those who believe that, to 

ensure true justice in criminal proceedings, the exclusionary.rule must 

be eliminated or curtailed, our proposal provides satisfaction; 1t is 

limited only by the potential of police administrators to protect 

individuals' constitutional rights. Regarding those who believe that 

the elimination or curtailment of the exclusionary rule means more 

police violations of Individuals' constitutional rights, our proposal 

guarantees that the exclusionary rule will be applied whenever the 

judiciary determines that police departments are not ensuring that 

individuals' constitutional rights will not be violated. Our proposal



guarantees that both agendas in the exclusionary rule debate will be 

accomplished. Each of the other proposed alternatives to the 

exclusionary rule forces an either-or choice: you are either for the 

exclusionary rule, or you are against it. Our proposal is better than 

the other alternatives, not only because it supports, at once, the 

interests expressed in both of these positions, but also because it 

more realistically provides for achievement of the judiciary's 

objectives in applying the exclusionary rule.

Objectives of the Exclusionary Rule and 
Problems Related to Its Application

The exclusionary rule was first enunciated in the 1914 Supreme 

Court decision, Weeks v. United States, 232 U.S. 383 (1914). The rule 

was devised as a remedy for violations of citizens' constitutional 

rights secured by the Fourth Amendment.

0
Initially, the Court held that this remedy applied only 1n 

federal prosecutions. Wolf v. Colorado, 338 U.S. 25 (1949). The Court 

left the states free to experiment with alternative sanctions for 

constitutional violations by law enforcement officers. Unfortunately, 

state and local officials, including those in law enforcement, did not 

heed the Court's warnings and failed to develop remedies that would 

secure compliance with the Fourth Amendment's provisions. The conse­

quence of their inaction was the Supreme Court's 1961 decision in Mapp



v. Oh i o , 367 U.S. 643 (1961), to extend the excluslonary-rule remec(y to 

state courts.

The R u l e’s Objectives

The essence of the exclusionary rule 1s that evidence 

obtained 1n violation of Fourth Amendment requirements cannot be used 

against defendants 1n criminal proceedings. In Weeks and subsequent 

opinions, the Supreme Court offered a number of rationales for applying 

the rule, the major ones being, first, to maintain judicial Integrity 

by removing the judiciary from the taint of partnership 1n unlawful 

behavior of law enforcement officers and, second, to deter future 

violations by prohibiting la.v enforcement officers from profiting by 

their lawless beha**1or. See, Weeks at 392 and Mapp at 648, 652, and 

659-60.

Throughout the history of the exclusionary rule, the Court 

extended the rule's application beyond Fourth Amendment search and 

seizure violations to violations of the Fifth Amendment [United States 

v. A d e , 388 U.S. 218 (1967)J, the Sixth Amendment (.Miranda v. Arizona, 

384 U.S. 436 (1966)J and the Fourteenth Amendment LIrvine v.

California, 347 U.S. 128 (1954)]. While the sanction was being extend­

ed, however, the judicial Integrity argument lost Its force as an 

independent justification. Today, the deterrence rationale 1s the 

predominant consideration 1n courts' decisions regarding suppression 

motions; judicial integrity is a consideration that is secondary to



courts' assessments of whether or not the sanction will deter future 

violations. See, Stone v. Powell, 428 U.S. 465, 486 (1976); United 

States v. Calandra, 414 U.S. 338, 348 (1974); United States v. J a n i s , 

428 U.S. 423, 458-59 n.35 (1976); Dunaway v. New York, 442 U.S. 200,

218 (1979).

We believe that the deterrence rationale no longer provides a 

reasonable justification for the rule as the rule is currently applied. 

Though deterrence of unconstitutional police conduct is a goal we all 

seek to achieve, the exclusionary rule, by itself, does not constitute 

an appropriate means of achieving this goal.

By our criticism we are not suggesting that the rule has 

failed to assist in improving our system of justice. Two major bene­

fits of the rule's application can be identified. The first benefit is 

that the rule has provided to defendants an Incentive to challenge the 

propriety of conduct of law enforcement personnel; this has led to the 

judiciary's focusing on the requirements of constitutional behavior as 

these affect police. The second benefit is constituted by the 

indirect, long-range effects that these judicial rulings have had on 

police behavior; the educational aspect of decisions that have Identi­

fied certain actions as Improper have led police administrators to 

pay more particular attention to the requirements for constitutional 

procedure and, as a consequence, training of police officers has 

improved. Whether or not these two major benefits could have been 

realized without the rule, or under a different sanction, will never be



known. Notwithstanding the benefits, the current level of 

dissatisfaction with the rule and the problems it presents require us 

to heed now the Court's warnings and find new ways to serve the purpose 

of the rule.

Ascertaining a means of measuring the deterrent effect of the 

rule as the rule is currently applied has proven elusive; this 

condition, has intensified debate about the point at which a balance, if 

any, can be struck between the benefits of the deterrent effect and the 

costs to the criminal justice system and society. See Oaks, Studying 

the Exclusionary Rule in Search and Seizure, 27 University of Chicago 

Law Review 665 (1970); Spiotto, Search and Seizure: An Empirical Study 

of the Exclusionary Rule and Its Alternatives, 2 Journal of Legal 

Studies 243 (1973), Canon, Is the Exclusionary Rule Failing Health?

Some New Data and a Plea Against a Precipitous Conclusion, 62 Kentucky 

Law Journal 681 (1974); Comptroller General of the United States,

Impact of the Exclusionary Rule in Federal Criminal Prosecution, Report 

Number GGD-79-45 (19 April 1979). Instead of further debating such 

Issues, we want here to share our expertise as law enforcement 

administrators 1n the process of developing a suitable alternative to 

the rule. Abolishing the rule without substituting an effective 

mechanism for it amounts to a mere experiment, one 1n which we are not 

willing to engage. It 1s clear, however, that something must be done; 

the courts cannot do it themselves. We believe it is incumbent upon



the law enforcement community to work with the judiciary and the legis­

latures to devise a suitable alternative.

Disadvantages of the Rule

Apart from doubts; about whether or not the rule has achieved 

Its objective of deterrence, use of the rule has led to several prob­

lems, some of which are more burdensome than those that the rule was 

originally Intended to remedy. From the many problems discussed by 

commentators, we have deducted seven major arguments.

In a first line of argument It is posited that the exclusion­

ary rule Interferes with justice by distorting truth. Reliable, 

relevant evidence that would be admitted if obtained legally 1s 

excluded from the fact-finding process when obtained In violation of 

constitutional commands.

A second line of argument stresses that endlessly H t j g a t i n g  

the validity of searches,, seizures and other law enforcement procedures 

causes delays 1n the trial process and diverts attention from questions 

of guilt and innocence; focus shifts from alleged wrongdoings of 

defendants to allegations about police, vitiating attempts to provide 

swift and certain punishment for criminal activity.

A third contention 1s grounded 1n the following perception: 

respect that law enforcement personnel and citizens have for the law 

and our criminal justice system is destroyed by the rule. Instead of



operating as a deterrent, the rule encourages some police officers to 

twist facts and stretch the truth about searches; there Is the 

spectacle, too, of the guilty going free because of technical 

errors.

A fourth line of argument 1s based on assertions that the 

rule protects only those who face criminal prosecution, and that the 

rule cannot deter violations of constitutionally guaranteed rights when 

the police have either no Interest 1n prosecuting or are willing to 

forego successful prosecution 1n the Interest of pursuing other 

goals.

In a fifth line of argument 1t 1s charged that the rule falls 

to discriminate degrees of misconduct by police officers and degrees of 

harm done to victims of such conduct; regarding punishments, no ratio­

nal distinctions are made between minor offenses and serious crimes or 

between honest mistakes and deliberate, flagrant violations.

A sixth argument 1s that the rule discourages Internal rule- 

making and Inhibits disciplining of errant police officers because 

there 1s fear that the very fact of punishments' being administered 

because of rule violations can Itself be used as evidence to bolster 

defendants' cases for suppressing evidence obtained by Illegal 

methods.

In a seventh line of argument 1t 1s submitted that the exclu­

sionary rule adds to the confusion about Fourth Amendment standards for
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reasonable searches and seizures. Trial court judges often tortuously 

construe the definitions of the Fourth Amendment so they can find that 

searches and seizures were reasonable and avoid the harsh requirement 

of excluding evidence. This gives rise to minute and often bizarre 

gradations In legal and Illegal conduct, eliminating Incentives to Im­

prove police procedures: Incentives that could be provided by pointing

out errors and penalizing officers.

The Forum's Alternative to the 

Exclusionary Rule

If an alternative to the exclusionary rule 1s to be acceptable, 

1t must meet two objectives. First, 1t must operate as a deterrent to 

police misbehavior by providing a clear and understandable guide to 

proper conduct under the Constitution and by further providing Incen­

tive, to take immediate disciplinary actions in response to violations. 

Second, it must remove those obstacles created by the exclusionary 

rule, which obstacles now prevent the guilty from being convicted, so 

that evidence of guilt can be used 1n trials.

Though deterrence of unconstitutional police conduct 1s the 

main rationale for the exclusionary rule, the effectiveness of the 

rule, as 1t currently operates, in achieving the goal of deterrence 

1s 1n serious question. The apparent lack of deterrence results, 1n 

plain terms, from a lack of communication: the courts, 1n their

rulings on motions to suppress, fall to communicate to police



departments the specific requirements of the Fourth Amendment, and the 

police fail to educate the courts to the realities of law enforcement 

practices. Much of this owes to the fact that the exclusionary rule 

sanction is directed against individual officers.

Effective communication between the courts and the police is 

vital to making most productive our efforts to preserve constitutional 

rights. Abolition of the rule, a good faith exception to it, will 

not solve the problem of poor communication. A process must be devised 

to ensure that police awareness of 'constitutional restrictions and of 

the necessity of operating within those restrictions is increased. We 

believe that directing the judicial sanction of exclusion away from 

individual police officers to police administrators will accomplish 

that objective.

As law enforcement executives, we know best how to deter our 

officers from improper conduct. In areas of officer misconduct other 

than constitutional violations— one such area being the unauthorized 

use of deadly force— experience tells us that improper behavior can be 

curbed by putting to use three tools 1n combination: rule-making,

training, and discipline.. For example: in his study of shootings by

officers from the New York City Police Department, Professor James Fyfe 

found that significant reductions in the amount of police use of deadly 

force were associated with the combined implementation of clear rules 

which guide officers in the use of force and of procedures to strictly 

enforce the r,ules. [See, Fyfe, Administrative Interventions on Police



Shooting Discretion: An Empirical Examination, 7 Journal of Criminal 

Justice, 309 (1979).J Currently, however, some police administrators 

fail to develop precise rules regarding Fourth Amendment procedures and 

fall to discipline officers for constitutional violations because they 

fear that such actions will be used against them In suppression 

hearings: the exclusionary rule as It is currently applied creates for 

police administrators a disincentive to accept responsibility for 

deterring constitutional violations.

What is needed is a process that eliminates disincentive and, 

simultaneously, provides to police administrators incentive to accept 

responsibility for deterring misconduct regarding Fourth Amendment pro­

cedures.

The process by which we propose to meet these needs, 

especially the need to provide Incentive, 1s one in which application 

of the exclusionary rule would be dependent upon the performance of 

police departments themselves. The concept is that the exclusionary 

rule would not be applied 1f the police department in question had 

taken seriously its responsibility to adhere to Fourth Amendment 

procedures. Departments could demonstrate proof of such good faith by 

meeting the following three requirements:

1. Publishing departmental rules and regulations that 
guide police on proper constitutional procedures;

2. Instituting effective programs to train officers 
according to these rules and regulations; and
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3. Maintaining a history of disciplinary actions taken 

against officers, 1t having been demonstrated that 
the officers had committed violations of departmental 

rules.

The procedure by which this alternative would be Implemented 

1s as follows:

1. The judge would rule on whether oc not the
officer had committed a constitutional violation.

2: If the judge rules, yes, the prosecutor could then
undertake to huve the evidence admitted according 
the following procedure: the prosecutor would ask
the judge to review the police department's regulations, 
training programs and disciplinary history.

3. The prosecutor would have the burden of proving that 
the police met the three requirements (mentioned 
above) 1n a manner sufficient to ensure—

—  that the failure to provide a rule was reasonable, 
and that regulations specifying, and training 1n, 
the proper methods for proceeding 1n the par­
ticular circumstances under review would be 
immediately forthcoming; or

—  that, If the department alreacty had a rule covering 
the circumstance, the officer would be disciplined 
for violating the rule unless the officer w a s’ 
acting reasonably and 1n good faith; or

—  that, 1f the departmental rule was found to be 
unconstitutional, It was promulgated in good 
faith, appeared reasonable before it was 
applied to the particular facts under review, 
and would be reissued in proper form.

Should the prosecutor fall 1n an attempt to prove that the 

department met the above conditions, the judge would exclude the



evidence. LSee, Kaplan, The Limits of the Exclusionary Rule, 26 

Stan&S-cMlaw Review, 1027, 1050-52 (1974) for a similar proposal.J

We believe that rule-making, training and discipline consti­

tute tne most appropriate means for deterring Fourth Amendment viola­

tions, and that the emphasis we place on such means is well founded.

To justify to you our reliance, I would like to spend a few moments 

discussing the effectiveness of each of these three components.

Ryles and Regulations

The exclusionary rule, insofar as 1t was justified as a 

deterrent to police misconduct, was designed to ensure police confor­

mance with constitutional requirements. In some agencies, however, the 

officer rarely learns of or understands the reasons for the exclusion 

of evidence, so the sanction fails in such instances to fulfill its 

objective. It can even be said that the rule has inhibited proffering 

of effective guidance to police officers: judicial reliance on and 

belief in the efficacy of the rule have led to the development of 

intricate, little understood rules of constitutional procedure and, 

regarding responsibility for officer direction, have diverted attention 

from police management to the judiciary, though the judiciary does not 

have a clear understanding of the dally operations of police 

agencies.



Administrative rule-making, from which would flow policies, 

procedures, and rules and regulations for structuring and controlling 

police conduct, has been advocated by numerous prestigious 

organizations and prominent spokespersons, some of which Include the 

following: the American Bar Association LABA Project on Standards for 

Criminal Justice, Standards Relating to the Urban Police Function §6.2 

(1976)J; The National Advisory Commission on Criminal Justice Standards 

and Goals LReport of the Task Force on Police, §1.3, Commentary 

(1973)]; The National Advisory Commission on Civil Disorders [Report, 

310-11, 314 (1968)]; Chief Justice Warren Burger LWho Will Watch the 

Watchmen, 14 American University Law Review 1 (1976)]; Kenneth Culp 

Davis LDiscretlonary Just1ce-A Preliminary Inquiry (1971); Frank 

Remington, Herman Goldstein [Policing In a Free Society (1977)]; and 

Anthony Amsterdam [Perspectives on the Fourth Amendment, 58 Minnesota 

Law Review 349 (1974)]. I;r addition, the courts have frequently sug­

gested the need for such rules. See, e.g., Delaware v. Prouse, 440 

U.S. 648 (1979); Brown v. Texas, 443 U.S. 47 (1979); Dunaway v. New 

York, 442 U.S. 200 (1979); and South Dakota v. Opperman, 428 U.S. 364 

(1976). Some police departments have attempted to develop and imple­

ment such rules, among which departments are the following: Boston,

Massachusetts; Madison, Wisconsin; and Washington, D.C. The rules 

provide clear, affirmative guidance to officers as to how they may 

proceed 1n a wide variety of complex situations; such rules contrast 

court decisions that restrict discussions to what an officer cannot do 

and are rendered 1n a manner not usually understood by police
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officers. These rules address such procedures as execution of search 

warrants, searches incident to arrest, motor vehicle searches, stop and 

frisk, and eyewitness identification.

The Incorporation of administrative rule-making into our 

alternative procedure provides several advantages over the exclusionary 

rule, given the rule's current application. Courts would first focus 

on the procedures required by the rules and, second, on the past con­

duct of individual officers. This would redirect judicially-imposed 

responsibility for constitutional violations from officers to police 

administrators. Police officers, as with employees of any 

organization, are more likely to adhere to rules established by their 

agencies than to rules imposed from without by the courts. Developing 

clear, precise directives that are free of the legal terminology 

contained 1n many court opinions and that are written in language 

more" easily understood by police officers could make the rules easier 

to understand and more likely to be followed.

Administrative rule-making would exert a broader influence on 

police operations than the exclusionary rule; Its use within constitu­

tional restraints would help in an array of law enforcement operations 

because police expertise would be utilized systematically and contin­

uously. Judges, who lack law enforcement expertise, promulgate rules 

through an adversary process whose sole focus is on particular facts 

unique to individual cases. By contrast, police administrators, who 

understand the realities of police behavior, are able to fully grasp



the Implications of promulgated rules for all law enforcement needs.

In developing rules, administrators would be able to utilize procedures 

best suited to the realities of law enforcement, while remaining within 

the confines of constitutional requirements. In addition, because many 

police activities are currently unregulated by the courts, I.e., 

activities not directed toward gathering evidence or leading toward 

prosecution, rule-making can lead to full definitions of rights of 

criminal suspects and other persons coming 1n contact with police. 

Finally, the visibility of the rule-making process would compel police 

administrators to make conscious assessments of law enforcement prac­

tices Insofar as the practices relate to constitutional and other legal 

requirements and would make administrators more accountable for de­

cisions that should be based on such assessments.

The development of administrative rules regarding police pro­

cedure would have tremendous impact 1n helping to control police mis­

conduct and 1n preserving constitutional values. Departmental rules 

governing activities of officers would be applauded by street officers; 

the rules would free officers from the vague and clouded language of 

court opinions; officers could look to police guidelines that set 

specific bounds of conduct. The courts could find either that officers 

were 1n violation of their departments' procedures or, 1n some 

Instances, that the procedures at issue were unconstitutional, 

thereafter requesting that departments revise such procedures so that 

they meet constitutional requirements.

•  '  - 1 6 -  •  • ’
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Police Training

Development of extensive rules guiding constitutional 

behavior will have little value 1f officers are not apprised of them. 

Publication of the rules, though an important first step in communica­

tion, is not sufficient. Officers must be taught how, and the circum­

stances under which, they may invoke police procedures. Training pro­

grams should be devised 1n such a manner that officers acquire not only 

the substantive Information contained in departmental rules but also 

Insight into ways in which they may, within constitutional limits, pro­

ceed with their tasks. The need for training is not limited only tr 

police recruits. Continual revision of regulations, reflecting refine-

4
ments in constitutional requirements, will necessitate that police 

officials develop in-service programs to re-train their officers in 

accordance with changes that are made. Finally, remedial training pro­

grams should be designed to reinforce proper procedures for those 

officers who have violated rules 1n the past.

Strict Police Discipline

Deterring unconstitutional violations requires that officers 

be made aware that illegal behavior will not be tolerated; to make this 

known, an effective system of discipline must be instituted. Though 

precise rules and regulations are essential to defining kinds of be­

havior that will be subject to discipline, rules alone are insuffi­

cient. If rules are not properly enforced, their objective to conform



police behavior to the provisions of the Constitution will not be 

achieved* A comprehensive system of internal police discipline, admin­

istered fairly and effectively, will promote observance of the 

rules.

Regarding deterrence, punishing officers for improper conduct 

has several advantages over the current exclusionary rule sanction. 

First, because of the relative immediacy and personal nature of dis­

ciplinary actions, officers would generally be aware that their conduct 

was 1n violation of constitutional requirements; given how the exclu­

sionary rule is applied today (and depending on the agency), officers 

might not learn of or understand a court's rationale for excluding 

evidence; in any event, they would not be affected personally. Second, 

the publication of clearly defined rules, of penalties for violating 

them, and of the ramification of the disciplinary process would make it 

clear to the entire police force, as well as to the community, that 

certain behavior will not be tolerated. Third, police officer aversion 

to disciplinary action would cause officers to conduct themselves 

according to proper procedures. Fourth, a system of discipline could 

introduce the concept of gradations of improper behavior. The exclu­

sionary rule operates uniformly and imposes an inflexible penalty for 

all violations, minor or major. An effective disciplinary system could 

apply a variety of penalties tailored according to the seriousness of 

misconduct. Finally, sanctions that result from enforcement of rules



and regulations could be applied with much greater frequency than the 

exclusionary rule sanction; only a small percentage of investigations, 

searches, arrests and Interrogations now reach the trial stage.

Why the Alternative Process Proposed by the Forum 
Is the Most Effective Method to Deter 

Fourth Amendment Violations

The alternative the Forum proposes 1s a complete package that 

must be'viewed as a whole: the components are interweaved; each one 

complements the others; implementation of one component alone will pro­

vide neither"an'adequate substitute for the exclusionary rule nor re­

lief from the problems currently surrounding the rule's use.

The key to the Forum’s alternative 1s placing with police 

administrators responsibility for ensuring police officer compliance 

with, constitutional requirements. Internal regulation is the most 

effective means by which police misconduct can be deterred. Police 

managers, as opposed to persons outside the agency, have greater under­

standing of police officer behavior and of the culture of the law en­

forcement co.smiunity and are, therefore, more effective in causing offi­

cers to understand and comply with constitutional procedures.

If police departments realize that their efforts are to be 

rewarded by the admission during trials of evidence that might pre­

viously have been excluded, they will be strongly motivated to formu­

late rules and to institute training and discipline. Departments that



develop rules and regulations In compliance with the Constitution will 

not be restrained by the straitjacket of suppression motions. An ob­

jective test for determining whether or not departments have developed 

1i ternal regulatory mechanisms to deter police violations will be 

applied by the courts. Judges will simply look to departments' good 

faith efforts to establish effective rules and to institute training 

and disciplinary systems, allowing evidence Into courtrooms if depart­

ments pass the objective test. In effect, the court will be turning 

over to police departments the responsibility for disciplining police 

officer misconduct, while holding departments responsible for their 

policies on constitutional rights.

The procedure for determining whether or not the exclusionary 

rule would be applied 1n an Individual case Involves the loll owing 

steps:

1. If a department has a rule governing the practice
under court scrutiny, which rule Is found to be constitu­
tional, and if an officer complied with the rule, the 
evidence obtained as a result of the procedure would be 

admitted in the case.

2. If an officer fails to comply with a department's 
constitutional rule, and if tho department has a 
history of disciplining its officers for violations, 
the evidence would likewise be admitted. Under such 
circumstances, the officer would be disciplined 
directly by the department rather than indirectly by 
tne court.

3. If a rule is' found to be unconstitutional, the court 
would look at whether or not the rule was promulgated 
in good faith and 1n the reasonable belief that It 
complied with constitutional requirements. Further­
more, if a department has a history of training and



disciplining its officers for violations, that department 
would merely be required to re-promulgate its rule 
according to proper procedures, deterring future violations 
while providing the benefit of use of the evidence in the 
immediate trial. If a department failed to meet these 
tests, the evidence would be excluded from the trial.

To provide an example of how this process would operate in an 

actual case, I will use the facts of the case United States v. Adams, 

621 F.2d 41 (1st Cir, 1980). In that case, FBI agents had information 

regarding the possibility that an escaped murderer was living in the 

house of a former cellmate. This information was corroborated on a 

Wednesday by a social worker who had visited the residence. On Thurs­

day at 8:30 a.m. the agents again questioned the social worker to see 

— ■if-the~escaped convict was still there and found out she was. At 9:50 

a.m., seven FBI agents went to the house and, after searching the prem­

ises, arrested the fugitive without having obtained either an arrest or 

a search warrant.

In the trial of the former cellmate for harboring a fugitive, 

the court excluded the evidence that the fugitive was there. The court 

found that there were no exigent circumstances to justify a warrantless 

arrest or search, stating there was ample time to obtain a 

warrant.

As in the case of an officer's entry into the home of a sus­

pect to make an arrest, the court found that, absent exigent circum­

stances or without consent, the Fourth Amendment requires that a



police officer must obtain a search warrant before entering the home of 

a third party to execute an arrest warrant. Thus, under the exclu­

sionary rule as 1t currently operates, the evidence was excluded from 

the trial because of the FBI agents' failure to abide by the Fourth 

Amendment requirements.

Assuming for the moment that the Forum's proposed process 

were 1n place, the evidence 1n this case would not necessarily be ex­

cluded.' The court would first find out whether or not the FBI had pro­

mulgated a rule covering an arrest 1n the heme of a third person, I.e.,

whether or not a search warrant should first have been obtained. If

the court found that the FBI had no rule, the evidence would be ex­

cluded. The Bureau, havlnq failed to carry Its responsibility for de­

terring constitutional violations by promulgating a rule, would be re­

sponsible for the possible lost prosecution were the evidence to be ex­

cluded.

If, however, ti:e court found that the FBI hat’, a rule calling 

for a search warrant 1n these circumstances and that the agents vio­

lated 1t, the court would ask the following two questions:

1. Does the FBI conduct a program to train
Its agents to follow the appropriate procedures
for searches and seizures as outlined 1n Its
periodically updated rules?

2. In the past, has the FBI disciplined those 
officers who were found to have violated Its 
search and seizure rules?

•  -22- •



If the answers to these questions were, yes, the court would 

admit the evidence Into the trial, stating for the record Its reasons 

for doing so; the FBI would be found to have carried its responsibility 

for deterring agent misconduct; FBI-Imposed discipline would have sup= 

planted the utility of the exclusionary rule as the rule 1s currently 

applied.

Advantages of Internal Regulation Required 
In the Process Proposed by the Forum

In our alternative, the focus of attention shifts from Individ­

ual officers to police departments. If departments make good faith 

efforts to define and enforce constitutional behavior, evidence result­

ing from Investigations should not be suppressed. Use of evidence 

gathered In criminal proceedings will restore the confidence of the 

police and the public in the criminal justice system. A balance 

between rights of criminal suspects to be protected from intrusive 

police behavior and rights of citizens to be protected from criminal 

acts will be restored.

Once Implemented, our comprehensive approach to handling con­

stitutional violations by police officers should prove to be the most 

appropriate substitute for the exclusionary rule. Placing responsibil­

ity for constitutional violations on police administrators 1s the most 

logical method for* deterring police misbehavior: rules and regulations

will provide effective guidance to officers, while strict Internal



disciplinary procedures will ensure that discipline 1s more frequently 

applied than 1s now possible under the exclusionary rule. With clear 

departmental rules there will be less question as to when officers are 

in the wrong so that administrators will feel more comfortable 1n 

applying discipline. Regarding punishment, our system will allow for 

distinguishing gradations of violations. The development of explicit, 

comprehensive rules and regulations by police departments will provide 

a way o f  clearly spelling out the meaning of constitutional 

requirements, taking Into account the realities of law enforcement 

practices. The introduction during trials of evidence that might 

previously have been excluded will Increase chances that crimina's will 

be brought to justice. The focus of the trial will shift back ho 

alleged wrongdoings of defendants, Increasing the likelihood of swift 

and certain punishment for criminal activity. The police and tie 

public's respect for the law and the criminal justice system wi 11 

increase; and what 1s most important, citizens will be protecte I, 

before the fact, from Illegal police conduct in all areas oi'law 

enforcement activities— even those areas not involving evidentiary 

matters— because of the deterrent effect of this approach.

Gradual Replacement of the 
Exclusionary Rule

Incorporating the three components of rule-making, training and 

discipline Into a single, comprehensive alternative can lead to



eventual replacement of the exclusionary rule, eliminating the problems 

the rule has engendered. Immediate inrolementation of our alternative 

will provide partial relief from the exclusionary rule's disadvantages 

and, eventually, could completely supplant dependence on the rule as a 

means of deterring unconstitutional police behavior; use of the exclu­

sionary rule, however, will continue until our alternative has proved 

itself worthy. Determining when to apply the rule will, nevertheless, 

become easier; using an objective test for determining departments' 

good faith efforts will simplify the rule's use. Only after our 

alternative has been proven to be an effective substitute for the rule 

will the rule be discontinued. In effect, the exclusionary rule simply 

will atrophy.

The exclusionary rule is an integral part of the Forum's 

alternative. The prospect of Its elimination is an incentive for 

police departments to develop effective controls over unconstitutional 

behavior of officers. Use of the exclusionary rule as an incentive to 

develop internal regulation of unconstitutional behavior is similar to 

use of the bail-out provision in the Voting Rights Act extension.

Under the bail-out provision, if a jurisdiction remains free from dis­

criminatory violations for ten years, it will no longer be subjected to 

pre-clearance by the Department of Justice for Its changes 1n election 

procedures. Similarly, under our proposed procedure, if a police 

department demonstrates a pattern of good faith efforts to deter



unconstitutional behavior, 1t will be freed from the constraints of the 

exclusionary rule.

As experienced law enforcement executives, we firmly believe 

that internal regulation of law enforcement practices Is the best pos­

sible approach to deterring unconstitutional violations. We are not, 

however, unrealistic: our belief must not lead to overconfidence.

Though the measure of professionalism 1n law enforcement has increased 

remarkably over the years since the Mapp decision, many more Improve­

ments must be made. The process of Improvement will necessarily be 

gradual. At first, most police departments could not fully meet 

changed standards without making extensive changes. Developing rules 

and regulations for conforming police conduct to constitutional safe­

guards will be a monumental task. Some departments will have to 

restructure their disciplinary systems extensively.

Nontheless, police departments will gradually adopt extensive 

and comprehensive rules regarding constitutional procedures and will 

begin to take appropriate disciplinary action against officers who vio­

late these rules. Some departments will Initiate these modifications 

on their own; others will do so under pressure from prosecutors, the 

media and the public to lift the burden of the exclusionary rule.

Disadvantages of other Proposed Alternatives 
to the Exclusionary Rule

Though the underlying philosophy of current proposals to 

modify or abolish the exclusionary rule is that something must be



done about the current operation of the rule, we believe that none of 

these proposed alternatives will provide an effective solution to the 

problem. Before commenting on these proposed alternatives, however, 

one cautionary note should be raised: the 111 effects of the rule

should not be confused with the restrictions Imposed by the Constitu­

tion. It 1s often argued that the rule handcuffs police In enforcing 

tho law. It 1s not the rule but, rather, the Constitution Itself that 

quite properly creates obstacles for overzealous police officers. The 

Increased judicial scrutiny that followed the rule's Introduction has 

created for some, the Illusion that, if the exclusionary rule were 

abolished, ma;y of the constitutional restrictions imposed on police 

would also be abolished. This is a gross misconception: abolishing

the current rule would not do away with the constitutional provisions 

prohibiting Illegal search and seizure. The fundamental principles of 

the Constitution must, of course, be preserved. An alternative's only 

function is to change the remedy used when violations occur, while pro- 

vldlng a mechanism that promotes police adherence to constitutional re­

quirements.

Provision of Civil Remedies

Tiie primary goal of this alternative is to deter constitu­

tional violations by providing for use of a civil damage action against



both the police officer and the government, Though well-intentioned, 

we believe this alternative will fall in practice. Like current civil 

remedies, we believe such a damage remedy will be mainly illusory.

There are several reasons for this. First, few suits, especially 1n 

comparison to the number of violations, will likely be brought: bring­

ing and maintaining a civil action Is expensive, burdensome, and time 

consuming. Currently, overcrowding of court dockets delays the hearing 

of federal court cases by an average of 13 months and the hearing of 

state court cases by up to seven years. Victims of Illegal practices, 

who are not themselves Involved 1n criminal behavior, would consequent­

ly have less Incentive to challenge the police than criminal defen­

dants. Bringing suit would consume a vast amount of a plaintiff's time 

and could lead many to believe 1t would not be worth the effort. The 

infrequent bringing of such suits would result 1n less judicial review 

of police practices and, what 1s more, less guidance for police.

Second, often the only witnesses to an event are the plain­

tiff and the defendant officer; 1n such instances the issue becomes one 

of credibility. Because juries tend to be sympathetic toward police 

officers confronted with liability, awards against the police might be 

Infrequent. Third, for those plaintiffs who do prevail, compensation 

will likely be pathetically meager. Because the measure of damages 

will be the extent of physical Injury to the plaintiff or to property, 

the areful officer could avoid all but nominal damages. Fourth, the 

damage remedy provides little direct Incentive for police to develop
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Internal rules. The deterrent effect would amount to little more than 

what is already provided by the rule applied today.

Though a new damage remedy might serve better to compensate 

victims of constitutional violations than current civil remedies, it 

would not satisfactorily replace the exclusionary rule. Because such 

civ^l actions would be infrequently brought, they would not serve to 

systematically highlight police misconduct. More Importantly, the 

remedy tomes after the fact of the violation; it does not provide 

adequate incentives for establishing means cf deterring misconduct 

before 1t occurs.

Elimination of "Good Faith" Efforts from 

the Exclusionary Rule Sanction

The thrust of this alternative is to limit the application of 

the exclusionary rule to those instances in which 1t is believed that 

individual police- officers will be deterred by its application. A 

similar purpose is found in the recommendation of the Attorney 

General’s Task Force on Violent Crime to exclude "good faith" efforts 

from the rule. The rationale behind this proposed alternative is that 

when a police officers make reasonable, good faith efforts, to comply 

with the law but unintentionally fall to do so because of minor techni 

cal violations, it is difficult to find any deterrent effect 1n sup­

pressing the evidence that was wrongfully obtained; under such circum­

stances, excluding the evidence from trial has little effect on
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officers* future behavior; 1t merely allows defendants to benefit and 

undermines public confidence 1n the criminal justice process. This 

alternative, though sound In theory, will be cumbersome in practice; 

its effect will likely be to undermine the deterrent purpose behind the 

rule, possibly leading to an Increase in constitutional viola­

tions.

•

This alternative suggests limiting application of the exclu­

sionary rule to those cases In which It- 1s shown that the officer 

knowingly Intended to violate someone's constitutional rights or when 

the violation was substantial. "Good faith efforts" by the police 

officer and "honest mistakes" on the part of the officer would not be 

subject to exclusionary rule, application. The essential component of 

this alternative 1s that the exclusionary rule would be applied only 

when the accused police officer has a specific Intent to take away a 

right which has been estabjlshed either by the express terms of the 

Constitution or by decisions Interpreting them. Thus, when the offi­

cers have known or should have known their conduct was In violation of 

the Constitution, only then would the exclusionary rule be 

appl led.

Determining how to apply the rule will require an extremely 

Involved fact finding process, Irrespective of whether the standard 

operates on intent, substance or good faith. Judge:; will be given the 

difficult task zf examining the Inner thought processes of officers to 

determine their true Intent. Far from reducing the amount of
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fact-twisting that is alleged now to take place during suppression 

motions, this alternative would promote officer dishonesty regarding 

what were their true motives for acting. Dependence on discerning the 

subjective Intent of officers would lead to departmental toleration of 

officer ignorance and would inhibit development of procedures to guide 

officers regarding proper behavior.

In an attempt to provide an objective measure for determin­

ating the application of the rule under this alternative, its propo­

nents have suggested an added requirement that the officer's good faith 

belief be reasonable. We believe that such an objective measure is 

necessary to ensure law enforcement agencies' attention to constitu­

tional requirements. The difficulty lies 1n the standards by which 

this reasonableness requirement is to be measured.

Some who advocate this good faith modification have stated 

that, to meet the reasonable requirement, an officer's police depart­

ment must have promulgated rules and regulations outlining Fourth 

Amendment procedures, implemented programs to train the officers in 

those rules and regulations, and maintain a system for disciplining 

officers who violate their rules. These statements give us only 

moderate assurance, however; we are not confident that the judiciary 

will hold that these same standards are part of the reasonableness re­

quirement. What is needed, instead, is explicit reference in the 

legislation itself that the test to determine whether an officer's good 

faith belief is reasonable depends upon whether the officer’s
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department has a program consisting of the three elements: rules, 

training and discipline. If these three elements are defined in the 

legislation as the test of reasonableness, then the Forum's objective 

of placing responsibility for deterring consltutitional violations upon 

police administrators will be met. Without such detail, we fear the 

nebulous standard of "reasonable” will be subject to ambiguous inter­

pretation by judiciary. The result may lead to use of a subjective 

standard alone as the test of good faith. In that event, the focus of 

the exclusionary rule will remain upon the individual officer; the 

opportunity to increase law enforcement agencies' attention to proper 

Fourth Amendment procedures will be lost.

None of the alternatives to the exclusionary rule addresses 

what we believe is the most important consideration in devising a 

remedy for Fourth Amendment violations: law enforcement executives'

assuming the responsibility for their officers' violations. This is 

the only way to ensure with certainty that constitutional violations 

are minimized- What is needed is a means of testing the good faith 

efforts of department administrator*1;; such efforts are susceptible of 

objective measurement. Basing a test on individual officers' subjec­

tive Intent in paticular cases is not likely to prove productive. The 

Forum-developed alternative includes the necessary means of testing 

police administrators' good faith efforts. Our substitute process pro­

vides for an objective test by which departmental efforts to eliminate 

unconstitutional behavior can be gauged. Once departments have passed 

muster under this objective test, the exclusionary rule will not be 

applied.



Conclusion

As law enforcement executives who are responsible for the 

actions of our officers, accountable to the public, and answerable to 

the law, we believe that our alternative will deter constitutional vio­

lations by police officers and enhance the effectiveness of the 

criminal justice system, tinder the process we propose, replacement of 

the exclusionary rule would come gradually; as the effectiveness of cur 

process was proved, its use would gradually increase. Critics would no 

longer be able to complain of an artificial rule handcuffing the police 

in their efforts to fight crime. The key to removing the handcuffs 

would be placed in the hands of the police themselves. The task of 

establishing this alternative means of controlling police misconduct 

would be a time-consuming and arduous one. Judicial hearings on 

departmental rules, training and discipline systems would be extensive, 

especially in the beginning. Once the internal control systems were in 

place in police departments and their effectiveness in deterring 

unconstitutional behavior by the police was demonstrated, we believe 

the rewards would prove to have been well, worth the effort. The 

alternative we have devised will best satisfy the primary purposes of 

the exclusionary rule and most effectively counter problems stemming 

from the rule’s current use. These effects will promote the ends of 

justice and help to preserve our Constitutional liberties.
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RE: Senate Bill 49

Dear Senator Fischer,

Pursuant to your request, below is a list of cases where the Alaska

Supreme Court or the Alaska Court of Appeals has invoked the Exlusionary

Rule in order to suppress evidence which led to either the conviction
of the defendant being reversed or evidence being considered inadmissable

for purposes of trial. Time restraints prevent me from giving you a 

complete list of every case in Alaska where the Exclusionary Rule 

resulted in suppression of evidence. However, these cases are glaring 

enough to point up the need for revision of the "court adopted" rule 
of excluding evidence to prevent law enforcement "abuse."

A nderson v. S t a t e , 555 P.2d 251 (Alaska 1976)

Police officers entered defendant's apartment and conducted a searcli 

pursuant to a search warrant authorizing search for marijuana and 

related paraphernalia. While conducting a search, officers discovered 
on shelves in defendant's apartment, photographic negatives which hud 

been mounted as slides, which depicted nude, male children. In order 

to discover what was on the slides, the officers had to hold them to 

the light. It was because of this latter act, "holding to the light," 

the Alaska Supreme Court reversed defendant's conviction for lewd and 

lascivious acts toward a child and suppressed the evidence. The Court 

held defendant had an expectation of privacy and the photos, since 

they had to be held to the light in order to veiw what was depicted 

on them, were not in plain view.

Z e.hrung v. S t a t e , 569 P.2d 189 (Alaska 1977)

Defendant was stopped by a State Trooper for excessive smoke. During 

the course of the stop, the trooper discovered two misdemeanor 
warrants existed for defendant. The trooper arrested the defendant
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and transported him to the city jail. The booking procedure at the 

time, required complete processing of an arrestee, including inventory 

of his property, even if the arrestee is able to post bail at the time 

he arrives at jail. With Zehrung, jail personnel discovered two credit 
cards in his wallet during inventory search which did not belong to 

him. This evidence led to discovery that the credit cards were taken 

during a rape and robbery, which led to d e f e n d a n t s  indictment and 

conviction. The Supreme Court reversed the conviction, holding there 

was an illegal search and seizure. The Court held that defendant 

should have been allowed tc post bail rather than go through the 

regular booking procedure. Without evidence of the credit cards, the 

State was unable to prosecute Zehrung for the rape charge. One final 

note on Mr. Zehrung, he had been convicted of rape in 1972 and 1975.

He subsequently was convicted of assault and battery and possession of 

narcotic drugs after he was released and prosecution dropped in the 
rape charge.

State v. G l a s s , 583 P.2d 872 (Alaska 1978)

This case involves the warrantless electronic surveillance of a 

narcotics transaction. The conversation of the transaction was 

electronically recorded by police officers stationed outside the home. 
The Court suppressed the conversation, which was in effect a new rule 

of law. It also applied a stricter construction of the Constitution 

of the United States Supreme Court. The Court held that a search

warrant must be obtained before electronic monitoring of conversations 

should be allowed. Applying the Exclusionary Rule, all evidence of 

the tape recording was inadraissable in prosecution for possession and 
sale of a narcotic drug.

Anchorage v. Geber, et a l . t 592 P.2d 1187 (Alaska 1979)

Defendant, along with a number of other individuals, had been arrested 
for DWI and refused a breathalyzer. Defendant was transported to a

local hospital where he submitted to a blood test, against his will.

The Alaska Supreme Court, declining to follow the U. S. Supreme Court 

In Schmerver v. California and reversing itself in Layland v. S t a t e ,

535 P.2d 1043 (Alaska 1975); h^xa that once an Individual refuses the 

breathalyzer, no additional chem: .al tests can be conducted. In their 

interpretation of A.S. 28.35.032(a) the Court held that the police 
were precluded from obtaining evidence even after obtaining a search 

warrant. Evidence of defendant's blood alcohol test was suppressed.

Lauderdale v. S t a t e , 548 P . 2d 376 (Alaska 1976)

Defendant, along with many others, was arrested for driving while 

intoxicated. As part of their standard operating procedure, police 

officers, after administering a breathalyzer test, destroyed the test 

ampule. The Court held that there was plausible evidence that could
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be derived from later testing of test ampule which could bear on the 

validity of the breathalyzer. The Court upheld the lower court's 
suppression of the breathalyzer. (Note: Testimony by experts from

around the country on the Borkenstein breathalyzer, in proceedings in 

District Court on unrelated matters, have clearly shown that later 

testing of the test ampule is worthless.)

Anchorage v. S e r r a n o , 649 P.2d 256 (Alaska Appellate 1982)

Defendant, along with many others, was arrested for driving while 

intoxicated. Law enforcement officers following procedures 

established by the Legislature and the Alaska Administrative Code, 

conducted breathalyzer tests in accordance with those procedires.

The police officers, however, did not save a separate sample of 
defendant's breath for later independent testing. The Alaska Court 

of Appeals upheld the lower court's suppression of the breathalyzer, 

based on a finding that it was a violation of defendant's due process 

of rights of cross examination by not saving a separate sample of 

breath. Basically, the Court found that since it was inexpensive and 

reasonable to save a separate sample of breath, and it could easily 
verify the results of the breathalyzer, law enforcement officers 

should have done so.

Copelin v. S t a t e , Opinion No. 2617, February 18, 1983

The Alaska Court of Appeals in Copelin v. S t a t e , 635 P.2d 492

interpreting A.S. 12.25.150(b) and based on a prior Alaska Supreme 

Court decision held that an individual was not entitled to an attorney 

prior to taking a breathalyzer test or being placed on video to 

perform field sobriety tests. The date of the decision was 1981.

Almost two years later, the Alaska Supreme Court reversed that decision, 

holding that A.S. 12.25.150(b) did require law enforcement to provide 

a defendant with access to an attorney, if defendant asks for one, 

prior to taking a breathalyzer or field sobriety tests on video. For 

two years, law enforcement officers, following the dictates of the 

Court of Appeals and the Alaska Supreme Court, denied drunk drivers 

the right to contact an attorney prior to taking the breathalyzer. If

the decision is applied retroactively, which the Supreme Court did not
reach, evidence in hundreds of drunk driving cases may be suppressed 

as a result of this decision. It should be noted that the application 

of the Exclusionary Rule resulted in a split decision in the Alaska 
Supreme Court itself.

Note: The last four cases led to evidence of the breathalyzer being
suppressed in approximately 1,000 drunk driving cases. In many of 

these cases, without evidence of the breathalyzer, charges were 

dismissed or reduced.
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Taylor v. S t a t e , 642 P.2d 1378 (Alaska Appellate 1982)

In January, 1979, defendant was wanted in connection with an armed 

robbery that had taken place the day before. Police thought they 

could locate defendant at a particular address. The reason they 

thought he might be there is that a month earlier defendant and 

another person were arrested for armed robbery; the other person had 

been arrested at thaC address, and papers and identification of the 

defendant had been found at that residence. One officer went to 

obtain an arrest warrant for defendant while the other officers went 

to the address.

When officers arrived there, another man answered the door. The 

description of this man did not match the description of the defendant

(whom one of the officers knew) or the other suspect. Officers

identified themselves, and asked the man for identification. He said 

he would have to go get it, and one of the officers followed him to a 

back bedroom ("protected search"). On the way to the bedroom, the 

officer saw defendant trying to hide under a bed. Defendant was 
arrested, and two important pieces of evidence which tied him to the 

robbery were found in the bedroom. Officers later obtained a search 

warrant and found even more evidence linking defendant to the robbery.

H o l d i n g s ; (1) Testimony made it unclear whether the man who answered

the door actually consented to let the officers in, or whether the 
statement that they "had a warrant for Ernie" influenced the man to 

allow them in. Since the burden of proof was on the State, and the 

evidence was 50-50, the State did not meet its burden. Unless, the

entry into the home was i l l e g a l .

(2) The "protective search" conducted into the home and into the back 

bedroom, for the protection of the officers, cannot be justified 
without "compelling circumstances." Additionally, the Court found 

that the facts known to the police were not sufficient to justify the 

police intrusion into the home. (3) In order for the police to enter 

a home to make an arrest, the police need: (a' probable cause to

believe the person committed a crime (i . e . , an arrest warrant, if 

possible), and (b) probable cuase to believe that the suspect is at 
that particular residerce. (4) Since the Court held the arrest was 

the result of the illegal entry into the home and the i.legal act of 

following the other man to the bedroom, any evidence obtained by police 

as a result of the arrest should be suppressed.

Conviction reversed; searches and entry held illegal.

For your information, there is an excellent law review article on the 

good faith exception to the Exclusionary Rule. The article is dated 

in 1982 and can be found in 73 Journal of Criminal Law and Criminology 
916.



Senator Vic Fischer 

Senate Bill 49 
April 14, 1983 

Page 5

Again, these are only a few cases in which the appellate courts have 
invoked the Exclusionary Rule to suppress evidence. The impact those 

decisions have on the trial courts can be devastating. For example, 

in Copelin and Serrano hundreds of suppression motions have been 

filed.

As you may be aware, the general provisions of Senate Bill 49 are 

supported by the Chief Justice of the U. S. Supreme Court. The 

rationale for excluding improperly obtained ev: dence can be found in 
U. S. vs. Cala n d r a , 414 U.S. 338 (1974), where ;ix members of the U. S. 

Supreme Court agreed that "the rule is a judicially created remedy 

designed to safeguard Fourth Amendment rights generally through its 
deterrent effect . . ."

It would seem to follow that a law enforcement officer could not be 

deterred from making a good faith inadvertent error in the field by 

this remedy.

It should be noted that Senate Bill 49 does not expand police discre­
tion and would not reduce the training and emphasis placed on the 

application of reasonable searches. It would provide the Courts with 

the ability to allow relevant evidence to be presented at trial if in 

its judgment any alleged error made by a police officer while 

obtaining the evidence was only technical in nature and made in good 
f a i t h .

At least some of the above cited casc.3, in my opinion, would not have 

resulted in the dismissal were Senate Bill 49 in effect. It would 

appear to me that justice would have been better served.

Needless to say, we rupport the passage of Senate Bill 49 and urge 
your support.

Thank you for the opportunity of providing our thoughts.

Sincerely,

Brian S. Porter 

Chief of Police

BSPrdl

cc: Anchorage Delegation
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F i s c a l  Note 
A n a l y s i s

This r e s o l u t i o n  w o u l d  place b efor e the v o t e r s  changes 
to the state's c o n s t i t u t i o n  that w o u l d  e s t a blis h an elected 
office of p r o s e c u t i n g  a t t o r n e y  in each of the state's four 
ju d i c i a l  districts. The p r o p o s a l  w o u l d  e s t a blish  each of the 
four offices as departments and remove the offices fro m b o t h  the 
o r g a n i z a t i o n a l  control and the s u p e r v i s i o n  of the governor. In 
o r d e r  to insure that the govern or's oversi ght that n o r m a l l y  
controls and supervis es e x e c u t i v e  b r a n c h  departments does n o t  
interfe re w i t h  the actions of the office of each p r o s e c u t i n g  
attorney, it w i l l  p r o b a b l y  be n e c e s s a r y  for these offices to 
d u p l i c a t e  m a n y  of the e x e c utiv e b r a n c h  a d m i n i s t r a t i v e  controls 
and services a d m i n i s t e r e d  by the D e p a r t m e n t  of A d m i n i s t r a t i o n  and 
the Office of the Governor. Otherwise, the approval  p roce s s e s  
n o r m a l l y  r e q u i r e d  of e x e c utiv e b r a n c h  agencies, such as: 
p o s i t i o n  a u t h o r i z a t i o n  and classification: recruiting; 
purchasing; and budgeting, w o u l d  continue to shape and direct the 
activi t i e s  of the p r o s e c u t i n g  a t t o r n e y  offices.

Consequently, m a n y  of the admin i s t r a t i v e  proced u r e s  
required of g o v e r n m e n t  agencies to comply w i t h  the state's 
statutes that govern p u bl ic finance, personnel, b u d g e t i n g  and 
c o n t r a c t i n g  w o u l d  have  to be h a n d l e d  in-house at each of the four 
p r o s e c u t i n g  a t t orn ey offices. Obviously, a s u bstantial price 
w o u l d  have to be paid to achi eve the degree of f r e e d o m  fro m the 
g o v e r n o r ' s  s u p e r v i s i o n  called for by the proposal. U n d e r  the 
p r o v i s i o n s  of the proposal, the first e l e ction  of p r o s e c u t i n g  
attorneys w o u l d  occur at the first general elect i o n  held  after 
the office was e s t a b l i s h e d  u nd er the constitution, or 1986 at the 
earliest. Because of this lengthy time frame it is n e a r l y  
i m p o s s i b l e  to a c c u r a t e l y  forecast the costs that w i l l  eventu a l l y  
be incurred. It can be anticipated, however, that e s t a b l i s h i n g  
four separate and v i r t u a l l y  autonomo us departments w i l l  result in 
at least three to four times the expense that the D e p a r t m e n t  of 
L a w  c u r r ently  pays for its a d m i n i s t r a t i v e  services support for 
the entire department. Those current costs in FY 83 dollars, 
after taking out special programs that w o u l d  not be u s e d  by 
p r o s e c u t i n g  attorneys, amount to $345,900. Before a c c o u n t i n g  for 
any i n f l atio n that m i g h t  occur in the nex t three years, the costs 
for p r o v i d i n g  n e c e s s a r y  a d m i n i s t r a t i v e  services suppo rt w i l l  
p r o b a b l y  be b e t w e e n  $ 1,000,000 and $1,400,000. T h e s e  funds w o u l d  
be r e q u i r e d  to pay for the a p p r o x i m a t e l y  18 to 25 personnel, 
accounting, payroll, supply, p u r c h a s i n g  and b u d g e t i n g  p o s i t ions 
that wou:.d, in total, be n e e d e d  to p e r f o r m  the a d m i n i s t r a t i v e  
tasks that it w o u l d  take to o p e rate all four of the i n de pendent 
d e p a r t m e n t s .

P r o v i d i n g  for e l e c t e d  p r o s e c u t i n g  attorn eys will also 
cause a change in the e x i s t i n g  b a lance of power and that change,



w h i c h  is b o u n d  to e n c o u r a g e  single - i s s u e  politics, w i l l  r esult in 
n e w  and w h o l l y  i n d e p e n d e n t  c o n s t i tuencies w i t h  their own demands 
for a share of the state's resources. A l t h o u g h  it is 
u n q u a n t i f i a b l e  at this ti-je, the long term effects of this change 
on the state's b a s i c  p o l i t i c a l  structure  w i l l  most  c e r t a i n l y  h a v e  
a d r a matic fiscal impact.

Lastly, the p r o p o s a l  m a y  be in direct conflic t w i t h  the 
letter and the spirit of A r t i c l e  III, Section 22 of the state's 
constitution. This section  reads, in part, as follows:
" E x e c u t i v e  Branch. All e x e c u t i v e  and a d m i n i s t r a t i v e  offices, 
departments, and agen cies of the state gover nment and their 
r e s p e c t i v e  functions, powers, and duties shall be a l l o c a t e d  by 
law among and w i t h i n  not  m o r e  than twenty p r i n ci pal departments, 
so as to group them as far as p r a c t i c a b l e  a c c o rding to m a j o r  
purposes. E s t a b l i s h i n g  four p r o s e c u t i n g  departments, in addition 
to the one that a l r e a d y  exists, for the identical p u r p o s e  of 
p r o s e c u t i n g  v i o l a t i o n s  of state law seems to lead to the very 
sort of b u r e a u c r a t i c  growth, o v e r l a p p i n g  r e sponsi bilities, and 
g o v e r n m e n t a l  ineffi c i e n c y  that the c o n s titu tional framers 
i n t e nded to prevent.
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MEMORANDUM

TO: Represen ta t i ve  Barnes

FROM: L e s l i e  LongenbaughVV
Research S t a f f

RE: Re l a t i on sh ip  of  E lec t ed  and Appointed At torneys
General in Other S ta te s  to Prosecut ing At torneys 

Research Request Number 82-9
B i l l  Cook of  your s t a f f  asked t ha t  we repor t  on the r e l a t i o n s h i p  between 
s t a t e  a t t o rney s  general  and s t a t e  prosecut ing a t t o r n ey s .  S p e c i f i c a l l y ,  
Mr. Cook asked t h a t  we survey o ther  s t a t e s  in regard to t h e i r  e l e c t i o n  
or appointment of  a t t o rn ey s  general  and p ros ecu to r s ,  and the degree to 
which prosecu tor s  are independent of the a t to rneys  gene r a l .
In most s t a t e s ,  both the a t t o rney  general  and the pros ecu t ing  a t t o rney s  
are e l e c t e d .  Most a t t o rney s  general  head t h e i r  s t a t e s '  j u s t i c e  or law 
departments but  have few or no s t a t u t o r y  r e s p o n s i b i l i t i e s  concerning 
the prosecu t ion of  e i t h e r  c r imina l  or c i v i l  c as e s .  When they do have 
p ro s e cu t o r i a l  r e s p o n s i b i l i t i e s ,  a t to rneys  general  in most s t a t e s  prose ­
cu t e  only appealed c r im ina l  c as es .  The a t to rney general  i s  charged by 
s t a t u t e  (AS 44.23.020) w i t h ,  among other d u t i e s ,  p ros ecu t ing  v i o l a t i o n s  
of S ta te  l aw.  The a t t o rney  general  appoints reg iona l  d i s t r i c t  a t t o r ­
neys to f u l f i l l  t hese p ro s e cu to r i a l  d u t i e s ,  and he may remove these 
appointees from o f f i c e .
Ruth Blau of  the Nat ional  Assoc i a t i on of At torneys General * informed us 
t h a t  most a t t o rney s  genera l  are e l e c t e d ;  Alaska i s  among the s i x  s t a t e s  
t ha t  appo int ,  r a t he r  than e l e c t ,  t h e i r  a t to rneys  gene r a l .  In Maine, 
the l e g i s l a t u r e  appoints  the a t to rney  genera l ;  in New Hampshire~, tHe 
governor appoint s  w i t h  the a i d of  the Execut i ve Counci 1 , made up of  
county r e p r e s e n t a t i v e s  who are not in the s t a t e  l e g i s l a t u r e ;  in Ten­
nes see ,  the s t a t e  Supreme Court makes the appointment; and in Wyoming 
ana New Je r sey  the governor appoints the at torney gener a l .

2Ruth Blau ,  P ub l i c a t i o n s  D i r e c t o r ,  Nat ional Assoc i a t i on  of  At torneys 
Genera l ,  Washington,  D.C. ;  te lephone:  (202) 624-5454.
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According to Ms. Blau ,  s t a t e s  t ha t  e l e c t  t h e i r  a t to rneys  general  u s u a l ­
l y  r eq u i r e  t ha t  the cand ida t e s  be lawyers and Uni ted S ta te s  c i t i z e n s ;  
some r e q u i r e  two to ten ye a r s '  res i dency in t h e i r  s t a t e s ,  and some two- 
t h i r d s  of a l l  s t a t e s  r eq u i r e  t ha t  a t to rneys  general  be of  a minimum 
age.  In t h i r t y - s e v en  s t a t e s ,  cand ida tes  for  a t t o rney  general  must 
have passed the s t a t e  bar examinat ion.
The method used in New Jer sey in s e l e c t i n g  a t to rneys  general  and d i s ­
t r i c t  a t t o rney s  i s  c l o s e s t  to t h a t  used in Alaska.  As in t h i s  s t a t e ,  
both a t t o r n e1s general  and d i s t r i c t  a t to rneys  are appointed r a the r  
than e l e c t . i d ;  the major d i f f e r e n c e  in New Jersey i s  t ha t  the d i s t r i c t  
a t t o rney s  are appointed by the governor ,  r a the r  than by the a t to rney  
gene r a l ,  and are s u b j e c t  to approval  by the s t a t e  senate .
Voters in Pennsy l van ia r e c en t l y  amended t h e i r  s t a t e  c o n s t i t u t i o n  to 
a l l ow  e l e c t i o n ,  r a t h e r  than appointment ,  o f  t h e i r  a t t o rney s  gene r a l .  
A f t e r  the c o n s t i t u t i o n a l  change, a committee of i n t e r e s t e d  a t t o r n ey s ,  
l e g i s l a t o r s  and other  c i t i z e n s  was appointed to dec ide how bes t  to 
make the change smoothly .  The e l ec t ed  a t to rney general  may serve two 
con se cu t i v e  terms of  four  year s  each; the e l e c t i o n  i s  held in the mid­
d l e  of the gube rna to r i a l  t e r m .2 The c o n s t i t u t i o n a l  change in Pennsy l ­
van ia broadened the a t t o rney  gene r a l ' s  p ro s ecu to r i a l  powers.  A l so ,  
Ray Zimmerman, the s t a t e ' s  f i r s t  e l e c t ed  a t to rney gene r a l ,  was a d i s ­
t r i c t  a t t o rney  be fore  h i s  e l e c t i o n  as a t to rney gener a l .  The new a t ­
torney genera l  has made a commitment to cooperat ing wi th  l o c a l l y -  
e l e c t e d  d i s t r i c t  a t to rneys  in i n v e s t i g a t i o n s  and p ro s e cu t i on s .  Lixe 
h i s  coun t e rpa r t s  in se ve r a l  o ther  s t a t e s ,  Mr. Zimmerman has e s t a b l i s h e d  
a spec i a l  o f f i c e  t ha t  he lps l oca l  prosecutor s  wi th t h e i r  i n v e s t i g a t i o n s .
In the ea s t e rn  s t a t e s  of  Del aware and Rhode I s l a n d , a t t o rneys  general  
are s o l e l y  r e s pon s i b l e  f o r  prosecut ion of a l l  c r imina l  and c i v i l  c a s e s ,  
j u s t  as i s  the Alaska a t to rney gene r a l .  The Nat ional  As soc i a t i on of  
At torneys General presumes t ha t  the two s t a t e s  do not have separa te  
l o c a l  d i s t r i c t  a t t o rney s  because the s t a t e s  are so sma l l .
The a t t o rney  general  in Ohio has no p ro s ecu to r i a l  d u t i e s  a t  a l l ,  even 
in i n s t ance s  of  appealed c r im ina l  co n v i c t i on s .  The a t to rney  general  
in Ohio thus  has l i t t l e  contac t  wi th the d i s t r i c t  a t t o r n e y s ,  who are 
e l e c t e d  l o c a l l y .

^Robert Ger.tzel , A s s i s t a n t  Press Sec re t a ry ,  O f f i c e  of  the At torney 
Genera l ,  Ha r r i s bu r g ,  Pennsy l van ia ;  te lephone:  (717) 787-3391.
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We a l s o  spoke wi th  Tom Hinton of the Nat ional  D i s t r i c t  At torneys '  Associ- 
a t ion^ ,  who informed us tha t  prosecut ing a t to rneys  in most s t a t e s  are 
e l e c t e d  froni__wjt h i n  the county ,  e l e c t i o n  d i s t r i c t ,  or other area they

0e r ,̂ y .,A re. ,dT s tj^ ^ J ttJ rrn jy x ^ a p p o  1 nted jr a th e r  than e le c t e d .Aj r

Several  s t a t e s  make a d i s t i n c t i o n  in j u r i s d i c t i o n  between c r imina l  and 
c i v i l  p ro s e cu t i on s .  In Texas , for  example, the e l ec t ed  " d i s t r i c t  a t ­
to rneys "  prosecute only c r imina l  c as es ,  wh i l e  the a l s o  e l ec t ed  "county 
a t t o rney s "  may handle both c i v i l  and c r imina l  prosecu t ions .

Some of the minimum q u a l i f i c a t i o n s  for  e l ec t ed  prosecut ing a t t o rneys  
vary w ide l y  from one i, t a t e  to the nex t ,  a l though almost a l l  s t a t e s  
r e q u i r e  t ha t  c and ida t es  be t r a i n ed  a t t o rney s .

Mr. Hinton s t a t e d  h i s  b e l i e f  tha t  a change to an e l e c t ed  a t torney gener ­
al cou l d compromise the i n t e g r i t y  of the d i s t r i c t  a t to rneys  in Alaska ,  
i f  the a t t o rney  general  remained charged wi th t h e i r  appointment .  An 
example of such a c o n f l i c t  i s  the p o s s i b i l i t y  tha t  d i s t r i c t  a t to rney s '  
p ros ecut ions  sometimes would become entangled wi th the a t to rney gener­
al 's d e s i r e  to win r e e l e c t i o n .  He suggested the fo l l owing methods of  
s e l e c t i o n ,  both of  which he f e e l s  would mainta in the prosecu tor s '  i n ­
t e g r i t y :

gube rna to r i a l  appointment wi th approval by one or both houses of 
the s t a t e  l e g i s l a t u r e ,  a method which would mainta in cont ro l  of  
prosecu tor s  a t  the s t a t e  l e v e l ;  and

• popular  e l e c t i o n  w i t h i n  the regions they s e r ve ,  a method which 
would o f f e r  the loca l  c i t i z e n r y  more d i r e c t  cont ro l  over i t s  p ros e­
cu t i n g  a t t o r ne y s .

Mr. Hinton. . . . stated, h i s . _ . convi c t ion tha t  Ca t i f o rn i a  has The~ ‘'most' e f f i |  
ci 'eht" cr imina l .  J j u s t i c e  sys tem. / The popu l ar l y-e l ec t ed  a t t o rney ' gene r a l  
hea'Hs^the "s ta te department of  ' j u s t i c e ,  which performs cr imina l  j u s t i c e  
pl anning and renders l e ga l  adv i ce  to s t a t e  government agencies and o f ­
f i c i a l s .  The a t t o rney  general  u s u a l l y  has only i n c i d en t a l  r e l a t i o n s  
wi th  the l o c a l l y - e l e c t e d  county d i s t r i c t  a t t o rney s ,  who prosecute a l l  
c i j n l  and_c r imina l  cases dur ing t h e i r  four-year terms of o f f i c e ,  ' the? 
’C a t i f o r n i a  attorney? .general- a n d - d i s t r i c t  a t to rneys  may be impeachecf and/ 
"removed'' from^Q.f £ica'.by*,the"’ s t a t e .  1 egi s i  at t i re

T̂om Hinton,  Nat ional  D i s t r i c t  At torneys '  As soc i a t i on ,  V i r g i n i a ;  t e l e ­
phone: (703) 549-9222.
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Mr. Hinton has sent us a copy of his organization's 1979 review of all 

states’ methods of selecting district attorneys, l.hen these materials 

arrive we will forward them to your office.

Please call on us if we can be of further assistance.

LLtdlp
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foreword
The prosecutor is the chief law enforcement official in 

his jurisdiction, and therefore occupies a critical position in 
the Criminal Justice System. His office combines legal, ad­
ministrative, and judicial functions which require experi­
ence, professional personnel, and a rational and efficient 
organizational structure.

The NDAA standards for prosecutors cannot provide 
adequate salaries for prosecutors, needed manpower for 
understaffed offices, or new laws. However, they can pro­
vide the best tools to achieve those needs; plus the format 
for an efficient and effective administrative structure, stan­
dards for operations, and goals for both long and short 
range planning objectives.

It is felt that the Criminal Justice System should be able 
to swiftly determine the guilt or innocence of an accused in­
dividual, provide sentences with potential rehabilitation 
and deterrence from future crime, and protect the rights of 
society and the of'nnder. The NDAA, through its members, 
developed standards and goals to achieve those ends. In 
doing so, the standards will reflect the overall priorities of 
attaining speed and efficiency in the pro-trial and trial pro­
ceedings and prompt finality in appellate proceed,ngs; up­
grading the basic and ancillary functions of prosecution, 
and insuring the high quality of justice reflective of the 
values of the citizenry of this country.

By giving the nation's prosecutors the tools to increase 
their efficiency, it is expected that the effectiveness of the 
prosecutorial process will be enhanced. Furthermore, it is 
felt that by attaining speed and efficiency in the pre-trial 
and trial proceedings, rendering prompt finality in appellate 
proceedings, upgrading the function of prosecution itself, 
and insuring a high quality of justice, the system will be 
able to demonstrate an increase in crime deterrence, 
quickei and more positive alternatives to incarceration and 
rehabilitation, lower recidivism rates, better screening/di- 
version'intake of incoming cases, and a general upgrading 
of the total judicial system.

The term "standards and goals" has become cliche in 
the Criminal Justice System. It is by no means a new con­
cept, nor is it a revolutionary idea. Standards, as normally 
defined, are entities established by authority, common 
usage, or public consent as an example or model; as a ref­
erence point for the comparison of value, quantify or quality; 
a means of arriving at a determination of what a thing

should or ought to be.
Previous "standards" have been developed. The 

American Bar Association Project on Standards for Crim­
inal Justice; the National Advisory Commission on Crim­
inal Justice Standards and Goals; and The American l.aw 
Institute’s Code of Criminal Procedure and Model Penal 
Code are well known in the criminal justice system. 
NDAA’s Standards complement these works in their effort 
to establish a high level of efficiency and expedition in the 
reduction of crime.

The National District Attorneys Association, being the 
na tiona l service o rgan iza tion  for all prosecutors 
throughout the country, did not become involved in the 
standards and goals efforts because everyone else was 
working on that concept, but rather because NDAA feels 
that prosecutors were often ignored and not given ade­
quate consideration for their important position within the 
"judicial systems" portion of the Criminal Justice System. 
Instead of covering all areas of the Criminal Justice Sys­
tem, NDAA developed Standards specifically for pros­
ecutorial services and only addressed other areas of the 
Criminal Justice System if those areas interrelate directly 
with the prosecutorial function. Throughout the devel­
opment of the Standards, the concept "standa1 Js and 
goals" was utilized as a veh'cle for planning and initiating 
change where needed.

It is expected that these Standards have the potential of 
becoming the most far reaching project NDAA has ever un­
dertaken. The Standards at times will ask for sweeping 
reform and other times for simple changes and mere trans­
positions. They may not be accomplished for years, or they 

. may be achieved tomorrow. But overall they are something 
to strive for, goals felt necessary for the efficient and effec­
tive operation of the prosecutorial portion of the total judi­
cial system.

The National District Attorneys Association's Stan­
dards and Commentaries are not, however, exhaustive of 
past or present ideology and thought on their respective top­
ics. Nor are they a conclusive review and reflection of the li­
terature available on any given subject. Rather, they are 
the reactions and collect;ve intelligence of the nation’s 
prosecutors as representeu by the individual Task Force 
members and NDAA Board members, supplemented and 
supported by research where applicable.



When developing the StanWrds, the Task Force mem­
bers were not constrained or coerced by existing law and 
rules, but had the foresight to look at "what should be, what 
ought to exist.” The task forces did not operate in a vacuum 
with their prosecutorial experience as their only reference, 
however, but considered the rationale behind existing laws 
and rules, and only advocated statutory and rule alteration 
when current application was inadequate or impractical.

Because of this merging of existing laws and alter­
ations, there will be a broad variation in the extent to which 
current laws and rules will need to be modified in order to 
implement these Standards. Also, some states and local 
jurisdiction have already equaled or surpassed these 
Standards, both in intent and application. Many have not, 
however, thus pointing up how the need to alter current 
laws, rules, and practices will vary from state to state and 
jurisdiction to jurisdiction.

In all cases, each state and local jurisdiction is encour­
aged to evaluate, compare, consider, and deliberate exis­
ting operations and policies, laws, court and administrative 
rules, and adjudication practices in relation to these Stan­
dards.

The Standards must be viewed as flexible. It is antici­
pated that seme Standards will not be applicable in various

jurisdictionS^nd it is expected that many Standards will be 
modified to suit local needs. Individual prosecutors are en­
couraged to take the opportunity to implement the Stan­
dards wherever possible; each office may, however, wish 
to expand, modify, or alter them in order to make he Stan­
dards reflective of community needs and in prac ical har­
mony with jurisdictional realities.

It is hoped that the reader of these Standards will thor­
oughly review the Introduction o* this document before pe­
rusing the Standards themselves, and that the reader will 
give the Commentaries their respective review and consid­
eration.

The Task Force Members, who served unselfishly 
throughout the project have earned the highest regard and 
appreciation. Equally sincere gratitude is given to the Pros­
ecutor/Evaluators and Independent Evaluator of the pro­
gram. And, as in all projects, the Staff are accorded the 
highest praise — without them it would never have been 
done. Particular thanks goes to Jim Manak, Project Direc­
tor, Jeff Thurmond, Deputy Project Director and Director of 
Research, and Will Hornsby, Prosecutor Analyst.

Patrick F. Healy, 
Executive Director



chapter 1. 

the prosecutor

This chapter is the heart of the prosecutorial service; 
the prosecutor himself. It deals with tho most pressing and 
common concerns of the position, and seeks to equate a 
balance of the various alternatives for individuals oc­
cupying the position, and the creation and maintenance of 
the position itself.

Nowhere in the criminal justice system is the power of 
authority and discretion more balanced or more powerful. 
No matter how many arrests the police make, how prolific 
the courts are at gavel pounding and sentencing, or how 
many rehabilitated criminals corrections personnel pro­
cess; if the prosecution doesn't act, the system stops. 
Being quasi-judicial, the prosecutor acts in an executive 
position executing legislative directives, affects legislative 
action through his inherent discretion of charging and 
screening, and functions in a judicial capacity by the very 
nature of his position.

Taking all of this into account, this set of Standards 
deals with such critical issues as how the prosecutor at­
tains office, the qualifications required for the position, the 
responsibilities the prosecutor must be both held account­

able for and function within, what constitutes reasonable 
compensation for the prosecutorial service performed, and 
what safeguards and sanctions need to be established and 
how to apply them to check the balance of prosecutorial 
power.

Experienced and professional personnel are required 
to carry out the legal, judicial, and administrative functions 
of the prosecutor's office. The problem of crime is unlikely 
to be reduced or solved if prosecutors continue to be 
urderpaid, understaffed, and inefficiently administrated. 
There are several thousand prosecutors in the nation, the 
majority of who.;: work in offices having part time positions. 
Although salary levels have been rising, prosecutors still 
receive far less than lawyers of similar experience in pri­
vate practice. This leads to high turnover in the position, in­
experienced personnel in office, too few qualified individ­
uals seeking office, too high of a political orientation to the 
position, chance of abuse of power due to political pres­
sure and/or lack of understanding of the position's re­
sponsibility, and poor administration. These Standards 
were designed to help reduce those impediments.
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