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QUESTIONS PRESENTED

The most fundamental principle of real property law in
the United States is found in the Fifth Amendm'.iit to the
United States Constitution:

“No person . . . shall be deprived of . . . property,
without due process of law; ner shall private property
be taken for public use, without just compensation.”

In this case, Petitioners or their predecessors' received pa-
tentto lands in Alaska which were either silent as to road reser-
vations or, for lands entered after 1947, contained only reser-
vations for roads as authorized by the "act of July 24, 1947
(61 Stat. 418, 48 U.S.C. S321d).”

“The court below however found there existed other reser-
vations not reserved in the patents which permit the State
Highway Department to take without compensation strips of
land as wide as 600 feet.*

The Alaska Supreme Court held by interpretation of 48
U.S.C. 8321, that such taking was not barred by either the
United States Constitution, nor a federal or state statute’
prohibiting further takmg under 48 U.S.C. §321d, by finding
a separate easement under 48 U.S.C. §321a.

The properties affected by this decision by the State’s own
calculation are valued at One Billion Eight Hundred Million
Dollars. ($1,800,000,000.00).

Under the circumstances, it is tnis conflict between federal

1A number of the Petitioners are title insurance companies who, as
subrogee on claims, joined this nction.

* Assuming sixteen-foot lanes, this could result in a highway thirty
lanes wide. The minimum right-of-way was one hundred feet wide.

* Federal-Aid Hi%hway Act of 1970 $»38<0?1 Pub. L. No. 91-605, 84
Stat. 1713 (1970) and Right-of-Way Act of 1966 cn 2,92 S.L.A. 1966. Peti-
tioners note that this Court has found the Fifth Amendment to the United
f\tatesd Cor{st|tut|on applicable to the State through the Fourteenth

mendment.
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guarantees and the lower court's ruling which raises the follow-

Ing questions:4

L Did Congress intend to create two separate authorities
for easements under the Act of June 30, 1932, Pub. L. No.
218 851 and 2, é47 Stat. 446), as amended July 24,1947, Pub.
L. No. 229 S5, 61 Stat. 418 (codified as amended at 48 U.S.C.
S5321a-321d), so that State and Congressional acts expressly

designed to prohibit further taking of property without com-

pensation were inapplicable?

2. Whether the statute of limitation provision of 43 U.S.C.
51166 is applicable to bar the State of Alaska from taking
easements or reservations beyond those provided in the ac-
tual patents?  *

3. Whether Congress intended the limitation unless other-
wise “insufficient in"law™ contained in. the Federal Reglster
Act, 44 U.S.C. 81507 to apply to preclude documents published
inthe Federal Register from being constructive notice to real
property transactions absent appropriate recording under the
state recording statute?

~In the Alaska Supreme Court the case included an additional Plain-
fiff, Hansen Associates, an Alaska limited partnership. Hansen Associates
is not appealing the decision of the Court below.
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No. 83-

IN, THE
Supreme (Eaurt tif tlic f&ata

OCTOEER TERM, 1983

ALASKA LAND TITLE ASSOCIATION,
SECURITY TITLE AND TRUST COMPANY
OF ALASKA, ALASKA TITLE GUARANTY
COMPANY, BROKERS TITLE COMPANY
LAWYERS TITLE INSURANCE AGENCY,
INC., SAFECO TITLE AGENCY, INC.
FAIRBANKS TITLE AGENCY, VALLEY TITLE
AND ESCROW COMPANY. FIRST AMERICAN
TITLE INSURANCE COMPANY, TRANSAMERICA
TITLE INSURANCE COMPANY, RICHARD L.
BOYSEN and JACK WHITE COMPANY,
Petitioners,
V.,

STATE OF ALASKA, THEODORE M. PEASE,
JR. and CLAIRE V. PEASE,
Respondents.

PETITION FOR A WRIT OF CERTIORARI
TO TIIE SUPREME COURT OF TIIE
STATE OF ALASKA

Petitioners respectfully 0zoray thata Writ of Certiorari issue
to review Ihe judgment and opinion of the Supreme Court of
the State of Alaska entered In this proceeding.

OPINIONS BELOW

The Memorandum of Decision of the State trial court
entered on May 7,1980 and the judgment entered on May 27.
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1980, are unreported. The opinion of the Alaska Supreme
Court (and dissent), affirming in part and reversing in ﬁarl,
is published at 667 P.2d 714 (Alaska 1983). Petitions for renear-
mP were filed by both the Petitioners and ResRondent_s. The
Alaska Supremeé Court denied the Petition of the Petitioners
and granted the petition of the Respondent State of Alaska
inan order issued July 8,1983. The order of the court issued
in response to the Petition for Rehearing has not yet been pub-
lished in the official repart. All of the unreﬁorted opinions and
orders are reproduced in the Appendix A-I to A-3,

JURISDICTION

The opinion of the Alaska Su?reme Court was entered on
Ma%/ 27, 1933 Timely Petitions for Rehearing were filed by
both parties. The Alaska Supreme Court denied the petitioners’
Petition for Rehearing and granted Respondent’s Petition for
Rehearing and an Order issued on July 8, 1983 madified its
o%rgon. his Court’s jurisdiction is invoked under 28 U.S.C.
81257(3).

CONS
REGUL

>

A. Federal Constitutional Provisions
U.S. Const, amend. V
U.S. Const, amend. XIV §
13 Federal Statutory Provisions
43 U.S.C. 8932 repealed by Pub. L. No. %4-579,
Title VIl §706(a), 90 Stat. 2793 (1976)
43 U.S.C. 81166 (1976)
44 U.S.C. 81507 (1976)

The Act of January 27, 1905, Pub. L. No. 26 &,
33 Stat. 616 (codified at 48 U.S.C. §322), repealed
la/%PéJ)b L. No. 86-70 §21(d) (6), 73 Stat. 1

The Act of June 30, 1932, Pub. L. No. 218 &1 &
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2, 47 Stat. 446, as amended July 24, 1947, Pub. L.
No. 229 §5, 61 Stat. 418 (codified as amended at
48'U.S.C. 8§321a-321d) refealed by Pub. L. No.
86-70 §21(d) (7), 73 Stat. 146 (1%

Federal-Aid Highway Act of 1970 §138(b), Pub. L.
No. 91-605, & Stat.” 1713 (1970)

C. Federal Regulations and Administrative Orders
43 C.F.R. §101.3 (1%49)
PLO 601, 14 Fed. Reg. 5048 (1949)
PLO 757, 16 Fed. Reg. 10,749 (1951)
PLO 1613, 23 Fed. Reg. 2376 (1958)
DO 2665, 16 Fed. Reg. 10,752 (1951)
D. State Acts

Riglht—of-Way Act of 1966, ch. 2, 92 S.L.A. 1966
The full text of these constitutional, statutory and
regulatory provisions are included in Appendix B.

STATEMENT

~ This case presents fundamental issues concerning conflic-
ting claims to property between the State of Alaska and the
Pefitioners to [and conveyed by the United States to the Peti-
tioners or Petitioners’ predecessors. Immediately following
World War II, numerous individuals Parncularly orld War
|| veterans, came to Alaska to avail themselves of the offer
by the federal Fgovernment to establish fee simple ownership
in public hand. Patents were subsequently issued b){_ the federal
government to those individual entr¥men who qualified. In the
patents the federal government set forth exceptions and reser-
vations to the entrymens" interest, including in most instances,
reservations for hl(r]hways. |t is ether alleged reservations not
set forth in the patents which are the subject of this appeal.

Upon Alaska’s entry into the Union in 1959, the federal
government executed a quitclaim deed to the State of Alaska
co_nveymﬂqall of its interest, if any, in highways and roads con-
tained within the State. For unknown reasons, ten years passed
before the quitclaim deed was recorded in 1969." In conjunc-
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tion with the development boom in Alaska during the 1070,
the State of Alaska began increasingly to take private property
without compensation for expansion of numerous highways
throughout the State. The State’s claim to take property
without compensation was based upon certain land orders and
a departmental order issued by the DePartmer_lt of Interior

rior to Statehood. In particular, the State relied on Public

and Orders (PLO) 601, 757, 1613 and Departmental Order
(DO) 2665* published hetween 1949 and 1958,

Patents issued prior to 1947 were silent as to any reference

to withdrawals or easements. Patents after 1547 contained on-

ly the general reservation for hi%hw%s as authorized by “the
act of July 24,1947 (61 Stat. 418, 48'U.S.C. $321d),” but did
not identify any width for such reservations. Such were to be

established at d later date by the Department of Interior. Peti-

tioners assert the Secretary did this in 1951 by DO 266%.

When the State of Alaska be_([Jan accelerating its claim in
the 1970s based on these withdrawals and™ easements,

numerous land owners found themselves deprived of signifi-

cant portions of their pererty without compensation. These
property rights which wil _

pensation are valued by the State of Alaska to be in excess
of one hillion eight hundred million dollars. Additionally, title
insurance companies who had insured some, though not all,
of the land sales found themselves burdened with claims which
could eqp_ardl_ze their continued solvency. It is in this context
this Petition is filed.

The difficulty with the land order withdrawals and
eaoemcents is thaf they were not noted on the patents. Thus,
property owners never knew that their land might be subject

1 Promulgated August. 1949 to withdraw land from any form of
homestead entry, PLO (01 established corridors for future highways. These
withdrawals extended from six hundred feet for the Alaska Highway to one
hundred feet for all "local" roods. In October, 1951, PLO 757 removed the
withdrawal for "local" roads, hut there was simultaneously established

"easements" of the same width under DO 2G3. Special legislation was pass-

edin 1%Gto authorize PLO 1613 which conceded the remaining withdrawals
were unnecessarily wide and created a repurchase program for adjoining
landowners, subject to the casements identified in DO 2665.

continue to be taken without com-
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to a highway easement significantly in excess of that noted
in their patents or the official 8overnment surveys. Further,
the PLO easements and withdrawals were never recorded,
surveyed or posted to plats. In fact, it is not even possible to
find a list of all “local” roads for which a PLO withdrawal or
easement may be claimed. The State itself does not prepare
a map showing the location of the withdrawals or easements
until it has first decided to expand or ;mprove that particular
highway.

_For years the Stale, and the federal government before
it, lias known that the failure to record, surve‘y, map or note
on plats these _r|ghts_—of—wa>{ created ser.ous fitle problems.*
However, despite this knowledge, the State has acquiesced in
the successive sale and |mB_rovement of properties which the
State now claims to be subject to the highway reservations.

‘The decisic" of the Court below clouds the title to the vast
majority of properties ad&acent to every road (excluding sub-
division'roads) within the State of Alaska. The Alaska Supreme
Court has taken the position that 48 U.S.C. 5321ais a separate
t[;rant of authority by Congress to tiie Secretary of Interior
0 Create an easement mdegendent of the express authority
?ranted under 48U.S.C. §321d. By this erroneous interpreta-
lon of federal law finding an independent easement in 43
U.S.C. §321a, the court below precluded the protection af-
forded b}/ both federal and State statutes designed to prevent
the further exercise of highway reservations without
compensation.” Tho ruling of the "Court below is unques-
tionably contrary to the legislative history and language con-
tained within U.S.C. §321a-321d.

Additionally, the Alaska Supreme Court failed to follow
numerous decisions of the U.S. Supreme Court that the United
States (in this case Alaska since it Is the successor to the United
States” interest) may not bring a suit to challenge a patent

' The State- of Alaska has taken the position that despite its failure to
record its <|uilcluim deed for ten years and despite the fact none of the land
orderi are recorded in the slate recordmdq districts pursuant to the Slate’s
record ng statutes, it may seize the land.

1 hoe footnote 3, supra.
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more than six years after the patent has been issued and is
thus barred from making a collateral attack upon the patent.

PROCEEDINGS BELOW,
PARTIES AND JURISDICTIONAL MATTERS

This action was commence ithe Anchora%_e Superior
Court in February of 1979, w - |ie Petitioners filed a com-
glamt for declaratory relief. Named as defendants were the
tate of Alaska, Theddore M. Pease and Claire V. Pease. Peti-
tioners in their comp_lamt identified eight claims for relief. On
June 4, 1979, Petitioners filed an amended complaint for
declaratory judgment which added an additional claim for
relief. The Petitioners’ amended complaint sets forth several
state and federal claims.

‘Motions for summary judgment were brought by both the
Petitioners and Respondent in'the trial court. The court denied
the Respondent State of Alaska’s motion for summary judg-
ment and granted Petitioners’ motion as to its second, third
and eighth claims ‘6r relief. The trial court denied the first
claim for relief which reflected petitioner Transamerica’s c/aim
that it was not liable under its title insurance policy to Theodore
and Claire Pease as to the additional right-of-way taken by
the State. The trial court found that the prior Alaska Supreme
Court case, Hahn v. Alaaha Title Guaranty Co., 557 P.2d 143
SAIas_ka 19'76) was controlling. However, the trial court ir. its
ecision found that Petitioner Transamerica’s argument was
Elerﬁuaawe and asked the Alaska Supreme Court to review the
ahn decision.

The decision of the trial court rested predominantly on its
determination that a State statute, the Alaska Right-0f-Way
Act of 1966, was applicable to prevent any furthe*” taking
without compensation. The trial court determined that, uniess
the State had oc_:cuwed or staked a h|ghwa?/ in excess of the
width set forth in the patents prior to April 14,1966, then it
would only be entitled to the roadway actually occupied or that
set forth in the patent, whichever was greatér. Any additional
land needed by the State could be taken only by paying just
compensation.

7

"I he State filed its points on appeal on June: 24, 1980. The
Petitioners filed their notice of cross-appeal on June 30,1980.
Upon appeal, the judgment was affirmed only as to one plain-
titf and reversed as to all other Petitioners. One Justice filed
a dissent from the three-person majority opinion.

FEDERAL QUESTIONS RAISED
AND DECIDED BELOW

The decision of the Alaska Supreme Court is based on the
mination of a number of controlling questions of federal
., he first question is whether there existed under 48 U.S.C.
apower to create an easement in the Secretary of Interior
Spubhc lands in Alaska separate from that set forth in 43
.S.C. §331d. The Alaska Supreme Court’s misinterpretation
0f the power of the federal ?overnment under 48 U.S.C. $321a
results in a taking of private property without compensation.
Further, the Alaska State Legislature has attempted to insure
that the State not avail itself of rights-of-way under 48 U.S.C.
§321a-321d, when it passed the Right-of-Way Act of 1966. The
court be low determined that the Right-of-Way Act and the EJ_ro-
tections thereunder were not aF licable since that act applied
only to easements under 43 U. IT.C. $321d and the easements
asserted by the State were created under 48 U.S.C. §321aand
DO 2665. The court below ignored the intent of a similar federal
u:t to bar such takings. Federal-Aid Highway Act of 1970,
§138(h) Pub. L. 91-605, 84 Stat. 1713 (19 _OP. his interpreta-
tion of federal law, if allowed to stand, will permit the State
to seize private property belonging to Petitioners without
compensation.
~ The assertion that the Right-of-Way Act of 1966 and sec-
tion 138(b) of the Federal-Aid Highway Act of 1970 were ap-
plicable to protect the Petitior ers in these circumstances was
raised at the trial court during summary judgment proceedmﬁs
and again during the appc-id to the Alaska Supreme Court. The
uestion was specifically addressed by the Aliaska Supreme
ourt in its decision.
Second, the Alaska Suoreme Court rejected Petitioners
contention that the easements claimed by the State of Alaska



were not set forth in the patents and therefore eliminated by

failure to annul the patents within the six-year statute of limita-
tion period of 43 U.S.C. §1166. This is clearly a federal ques-

tion. The Alaska Supreme Court, in addressing this issue on
aﬁpeal, interpreted federal law ina manner such'as to preclude
the application of the statute to protect Petitioners’ rights in
this case. Petitioners raised these claims of a federal right in

their complaint at the trial court and maintained their posi-

tion throughout the appeal.

~_Third, Alaska SuPreme Court misinterpreted 44 U.S.C.
Si507 in requiring that public land orders and the departmental
order, upon publication in the Federal Register, be considered
constructive notice for real property transactions independent
of compliance with State or territorial recording statutes. By

interpretin? the Federal Register Actas constituting construc-
or purposes of détermining ownership of land, Peti-

tive notice ni
tioners were J)recluded from availing themselves of the pro-
tection offered hy the | _

ed these claims in their memorandum in suppo. cof motion for
summary judgment in the trial courtand maintained their posi-
tion throughout the appeal.

REASONS FOR GRANTING THE WRIT

(@ Imnact of the Decision Below.

The decision of the Alaska Supreme Court below has a
devastating impact on landholders within the State of Alaska.
Durm? the late 19405 when Alaska was still a errltor)(, the
federal government held open to individuals the opportunity
to settle’in the territory and obtain fee simple ownership of
land therein. After properly complying with the aPpllcab_Ie
statutes and regulations concerning homesteads, these in-
dividuals were isSued Patents reflecting their ownership rights.
These patents set forth the reservations and exceptions which
the federal government stated it was maintaining.

_In th™* approximately thirty Tyears that have passed since
this initial transfer of property from the federal_%overnment
to individuals following World War 11, the individual owners
and their successors in interest have subdivided and developed

by the State recording Statutes. Petitioners rais-
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the property pursuant to the natural growth of the State. Thus
this lawsuit (llreatly affects the current property rights of
thousands of Tandowners within the State of Alaska, many of
whom have developed valuable improvements within “the
claimed easements unaware the State claims the right to take
their property.

The decision of the court below results in confusion to titles
to thousands of parcels held within the State oi Alaska, The
State admits that the potential value of the land which it can
seize without compensation to be valued in excess of $1.8hillion
dollars. Already several other cases have been initiated involv-
Ing issues related to this decision.

Therefore, the Petitioners believe that their Petition for
Writ of Certiorari should be accepted by the Court to review
the tremendous impact of the decision of the court below upon
title to thousands of parcels of land within the State as well
?ﬁ thsetctombmed total economic loss to individuals residing in

e State.

(b) Important and Novel Questions of Federal Law.

The decision below also involves important questions of
federal law never interpreted by this or any other federal court.
The Alaska Supreme Court in feaching its decision interpreted
several federal statutes and orders regardmg public lands
within Alaska. In particular, the court below interpreted 48
U.S.C. ?_321a as creatm% in the Secretary of Interior a nght
to establish an easement on public lands separate from that
oi\ 8U.S.C. §321d. By interpreting the federal statute in this
manner, the court below voided the specific protection offered
to private landnholders by the Alaska Legislature %the Right-
of—Wa5{ Act of 1960 anid Con%ress by “section 138(b) of the
Federal-Aid Highway Act of 1970."

* The intent of the Alaska Legislature is clear. The Act states in part:

Section 1 Purpose. This Act isintended to alleviate the economic
hardship and physical and mental distress occasioned by the tak-
ing of land, by the State of Alaska, for whi'-?. no compensation is
palil to the persons holding title to the land. This practice has
resulted in financial difficulties and the deprivation of peace of mind
regarding the security of one’s possessions to many citizens of the
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A second question of first impression was raised by the
Alaska Supreme Court in its decision regarding the Federal
Registe: Act, 44 U.S.C. &l1507. No previous court has ad—
dressed the precise question here. In this case the question
rests on whether the Federal Register is constructive notice
as to landholders in Alaska or whether such notice is “insuffi—
cient in law” Wwithin the meaning of44 U.S.C. &507. Congress
did not clearly identify under what circumstances notice under
the Federal Register would be “finsufficient in law." However,
the interpretation of the court below that the Federal Register
must be notice under State land laws has not been addressed.
Therefore, this presents an important question of federal law
which has applicability beyond the State of Alaska. Other
states, particularly in the western United States, have large
tracts of federal public land which is subject to thousands of
federal public iand orders and department orders of the Depart—
ment of Interior and other federal agencies. Thus, applicability
ofa decisionwhich indicates that Congress intended the federal
register to be constructive notice under State land laws has
tremendous impact upon title in other states as well as Alaska.
Therefore, the Court should accept Petitioners® Writ for Cer —
tiorari to address this isste.

(Footnote Continued) o _ , _
State of Alnska, and which, if not curtailed by law, will continue
to adversely affect the citizens of this state. Those persons who
hold title to'land under a deed o- patent which contains a reserva-
tion to the state hy virtue of the Act of June 30, 1932, ch. 320,
sec. 6, ns addled July 24, 1947, ch. 313, 61 Stat. 418, are subject
to the hazard of having the Stale of Alnska take their property
without compensation becnuse all patents or dcedB containing the
resgvation re(iwred by that federal Act reserve to the United
States, or the state created out of the Territory of Alnskn, nright-
of-way for roads, roadways, tramways, trails, bridges, nnd nEpurte-
riant structures either constructed or to be constructed. Except
for this reservation the Slate of Alaska, under tiie Alaska Constitu-
tion nnd the Constitution of the United States, would be required
to dpay just compensation for any land taken for a right-of-way. It
Is declared to be the purpose of this Act to Place persons rich fand
soencumbered on n basis of equality with all other L).roperty holders
in the State of Alaskn, thereby preventing the taking of property
without payment of just compensation as provided by law, and in
the manner provided by law.

1

(© The Decision of the Court Below Conflicts with
Prior Decisions of the Court

The Alaska Supreme Court determined that the six-year
statute of limitations applicable to suits by the United States
to vacate and annul a patent under 44 U.S.C. 1166 did not
apply to prevent the State Highway Department from seiz—
ing private property in which the patents from the federal
government did not reserve any of the easements or
withdrawals sought to be taken by the State. The court found
that despite the failure of the federal government to set forth
in the patent any limitations arising under the public land
orders and the departmental order identified in this case,* it
would permit a collateral attack on the patent by reducing the
amount of land transferred to the patentee by the federal
government and by imposing on that patent restrictions not
contained herein. This Court has long held that once the six-

year statute of limitations has ru trteea j,ted States may not
Unfed St

ack th lidity of atent. eSV. —_
Pier AR Poer B8 20 . ]
@C«Wé@é% U.S. 669 (129(15)1;;J .S‘.u{/? &%Eﬂ Cr CO.,

260 U.S. 290 (1922). Although the "catute on its fate isap—
plicable to the United States itisequally binding on tho State.
The Slate has claimed to possess the interest of the United
States under the respective statutes and orders pursuant to
the quitclaim deed issued upon statehood in 1959. Therefore,
unlike cases cited to by the majority opinion in the court below,
the State of Alaska has no more than what the United States
possessed in 1959. A failure to assert that interest within six
years of the issuance of patent precludes the United States
(and the State of Alaska, itssuccessor in interest) from attack—
ing the patents. Therefore, the court below has rendered a deci—
sion in conflict with prior holdings of this Court.D

I. NO SEPARATE AUTHORITY EXISTS TO
ESTABLISH AN EASEMENT UNDER 48 U.S.C.
8Pa.

*P1.0 601 PLO 767, PL/) 1613, and 1)0 2665.

oA succinct discussion of this misinterpretation of 43 U.S.C 81166 ap-
pears in the dissenting opinion by Justice Rnbinowitz in the coi.-t below.
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A review of the legislative history of 48 U.S.C.
$$8321a-321d reveals, contrary to the decision of the court
below, no author%for the Secretary of Interior to establish
easements under 48 U.S.C. $321a. rlglnallkl, under the Act
ofJanua&y 27,1905,33 Stat. 616, Congress established a Board
of Road Commissioners for Alaska. This Commission was given
the power to “locate, layout, construct, and maintain wagon
trails and pack trails ... ” within Alaska. Sec. 2 Act of June
27,1905,33 Stat. 616. In 1932, Congress transferred the power
of the Commission to the Department of Interior. Sec. land
2 Act of June 30, 1932, 47 Stat. 446.

However, neither of these two statutes granted the power
to the Secretary of Interior or the Commission to grant
easements across the land but rather only the power to con-
struct roads. In fact, the Iangua_?_e contained in sec. 2 Act of
June 30, 1932, 47 Stat. 446, coditied as 48 U.S.C. $321a, was
recognized bX the Department of Interior as only granting
authorltﬁ_to he Secretary to fix the width of public domain
roads which were “located, laid out, constructed and main-
tained” Cpursuant to sec. 2 Act of June 27, 1905, codified as
48 U.S.C. $322

Because of the Department of Interior's concern over the
%%ggmg patenting of public lands in Alaska where a 43 U.S.C.
easement did not apply, the Department requested in
1947 that Congress amend the Act of June 30,1932 H.R. Rep.
No. 673, 80th Coni;. 1st Sess., reprinted in 1947 U.S. Cong.
& Ad. News 1352,1353. In the Department's letter requestm?
legislation, the Secretary of Interior indicated that his Depart-
ment was Seeking authority for the reservation of easements
for the first time. Since 48 U.S.C. $321a already existed at
the time that the Department of Interior made this request
to amend the Act of 1932, it is evident that the D_e?artment
of Interior rec%szed that no easement authority existed under
$321a. To hold otherwise negates the 1947 Amendment."

" The Language of 48 U.S.C. $8214 provider for only one easement.
It statestlint "(%n all patents for lands hereafter Uikcn up. entered or located
inthe Territory of Alaska. .. there shall s expressed Uiat there is reserved,
from the lands ... in such patent... a right-of-way." (Emphasis added.)

13

_This position is further su%orted by a Department of In-
terior memo on October 10, 1950, which in discussing PLO
601 noted that the Department of Interior discussed chang-
ing the withdrawals to easements so that, r|1ght_s—of— way under
the Act of July 1947 would still be valid." This once again in-
dicates the Department of Interior looked to sec. 321d (the
1]947 ac?zior its authority, not some strained interpretation
of sec. 321a.

48 U.S.C. $321d requires that all lands entered after the
date of the Act (June 23, 1947) have reserved in the patents
an easement. The Department of Interior pursuant to this Con-
?ressmnal mandate begban_ issung patents which clearly stated
hat an easement was being reserved pursuant to 48 U.S.C.
$321d. It is clear that the Department of Interior did not con-
sider §321a to he authority to impose an easement, or it could
have just as easily put this reservation in the patents too.

The court below held that sec. 321a easements exist not
from statutory Iangua%e or legislative intent, but solely from
the fact that paragraph L1of DO 2665 states that the authori-
tF}/ for the Secretary to promulqate DO 266515 48 U.S.C. $321a.

etitioners do r.ot dispute that section 321a %rants the
Secretary of interior the authority over Alaska roads and thus
authority 1o issue the departmental order." Petitioners

Footnote Continued) .

he mnlute goes on to stale Ihat "(W%hen a right-of-way easement under
this Act .. ." once again |nd|cat|n8 that a single authority for creating a
right-of-way existed under -18 U.S.C. $321. The Act of 1947 was an amend-
ment tn the Act of June 30, 1932 (47 Stat. 448) und therefore the language
"this Act" must refer to the Act of 1932

" The Department of Interior in October of 1950 revealed concern that
the *1.0 withdrawals were insufficient to protect the rights-of-way desired
by the federal government. It wns promised by Department of Interior memo
that tin* withdrawals be changed to easementS under the 1947 Act (48 U.S.C.
$321d) to set forth the width of the é)roposed easements. This concem
resulted in the publication of DO 2065 in October of 191 establishing
easements n.der 48 U.S.C. $321d. Src Department of Interior memo Octo-
ber 10. 1950 at Appendix ("

p The Alaska Supreme t'enrt previously authorized the taking of pro-
perty without comﬁensanon based on this erroneous interpretation In Stole,
Deiinriment oflliyhwuya & deem, 315 [*.2d 595 (Alaska 1978)
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however assert that such authority to issue the order does not
equate with a separate authority to create an easement. The
unmistakable intent of the 1947 amendment, codified at 18
U.S.C. 5321d, was to create, for the first time, easements."

The court below iIn its misinterpretation that 48 U.S.C.
8321a isa separate authority for the Department of Interior
to establish easements nullifies the attempt by the State of
Alaska in the Right-of-Way Act of 1966 to protect private land—
owners from State exercise of such easements. The Right-of-
Way Act of 1966 has been interpreted by the Alaska Supreme
Court as applying only to easements established under 48
U.S.C. 8321d. Under the terms of the Act, the State isharred
from taking without compensation any additional land pur—
suant to a sec. 321d easement if it has not done so prior to
the date of the Act. Further, by its interpretation of federal
law, the court below has deprived Petitioners “rights afford—
ed by sec. 138(b) of the Federal-Aid Highway Act of 1970.

11.THE STATUTE OF LIMITATIONS OF 43 U.S.C.
51166 BARS THE RESPONDENT FROM
CHALLENGING PATENTS AFTER SIX YEARS.

The United States issued patent™to Petitioners and Peti—
tioners *predecessors in interest which contained a descrip—
tion of the reservations and exceptions which the United States
intended to retain. The State of Alaska maintains that the
various PLOs and the Departmental Order grant ita right-
of-way even though not identified in the patents. Had the pro—
perty at the time of patent still been encumbered by the
withdrawals or easements, but patent nevertheless issued, the

ChitedSetesty CrentiéDirir ReerRARIC0. 200 v s

" flic trial court agreed with petitioners nnd stated timt:

it should he noted timt 1)0 23> is issued under authority of <8
U.S.C. 5021a; however, sec. 321n is 0|d?/ the general grant of
authority hy Congress to the Secretary of Interior to administer
the road. In Alaska see. 321d is the specific authority for the
Secretary to reserve easements for roads and therefore, DO 25115
hX implication is based on authority of sec. 321d, Pub. L. 229 ch.
313 npproved duly 24, 1947.
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447 (1908). The withdrawals or easements could not have bgen
emeg to haye be n implied exception to t|1_? afent.
i%@)&h\/.%ltﬁ(ﬁé]%, zg;{o U< 568 (1o70p; FAIGINY, JOT-

140 U.s. 371 (18on); JEWAIT V. | 132 Colo. 484,
289 P. 2d 916 (Colo. 1955).

The quitclaim deed could not, as the State asserts, pass
greater rights than that the United States had to transfer. It
iswell eskablished thata pategt gsn .the nature ofa quitclaim
deed. VVISON LYPIUS Yg%ﬁOZj waICOS, 236 U.S. 635
(1915); V. UNIEdALES; 7pet. u.s.) 222 (1833).
Conseguently, the United States passed by patent its estate

L that which was actually reserved in the patent, ie. the
1947 highway reservations, 48 U.S.C. &21d.

Additionally, itisclear that once a patent is issued, even
ifitcontains a mistake, the Executive Department lacks power
to e trapsfer asige~:[h& annulment must be done jydicial —
[/hm §fandar ] , 278 U.S. 200 (1929); JONE V.

€5, 69 U.S. 525 (1875). In the case athar, the United
States has never sought to set aside the patents issued without
the alleged reservation fbr*the easements cited by the Respon—
dent (48 U.S.C. &321a) and therefore those patents would sall
be binding on the United States. Under the 1959 quitclaim
deed, the State recieved no greater right to the land than the
United States had and since the patents were conclusive
against the United States then they are likewise conclusive
against the State of, Alaska. .

This court in mlte§§tatesv \Nhited & Wheless, L., 246
U.S. 552 (1918) noted that the purpose of the statute of limita—
tions contained in43 U.S.C. 8l166was to restore, in the public,
confidence in the integrity and value of patent title to public
lands which he ibeen challenged under numerous suits seek—

ing to cancel such patents. The statute itseI[T]’ Su S tnat
e States

e gaverpgent will K make an. error. \
mer—ﬁjrbarwer%l\ﬂh], supraat 45C. Indeed,the
protection afforded patents under 43 U.S.C. 51166 has been
strong enough that thisCourt has determined that evem@

ses of Baud the pat rétrm not be set aside.
gfa.esv. aﬂﬂﬁ% , 255 U.S. 323 (1921). In




United States, v. Whited & Whcless, Ltd., supra, this court has
also determined that even in the cases of fraud, If the title to
the property has passed to a bonafide purchaser, the ?overn-
ment may not challenge rhe patent. _rlght—Bloaget Co. V.
United Sfates, 236 U.S. 397 (1915); United States v. Califor-
nia & The Oregon L ad Co., 148°U.S. 31 (1893). _
Courts have also noted that in determining what land is
conve}/ed under a patent, the number of acres specified in the
atent is very important, Ritter v. Morton, 513 F.2d 942 (9th

ir. 1975). Other courts have also made it clear that the boun-
daries of land cited ina patent, even if incorrect, would be hind-

ing on the United States and its successors. Graingerv. United
States, 197 Ct. Cl. 1018(1972). Even thou?h the State claims
the withdrawals from homestead entry of PLO 601 and 757
still a?_ply,_ none of the patents contained any commensurate
reduction in total acreage. The United States under <i C.F.R.

$101.3 (.'949) was required to_put on notice all persons mak-

i@g an @.itTr% on public land which could be affected by a right-
of-way."™

try %1/ ers or on the final patent is conclusive against the
United States.

Therefore, Respondent's claim was barred by the statute
of limitations contained in 43 U.S.C. §1166. The'Respondent
has no greater interest in the land than that held b?/ the United
States. The United States was barred from challenging the
patents after six %ears for failure of the patents to contain
easements set forth in the PLOs and the departmental orde
Assuming arguendo that the State’s position has merit, any
interest which the United States had was extinguished by the

“ Thu provisions of <13 C.F.R. $101.3 (19-19) set forth the notations
which were required to he mude on entry papers anti notices of allowance
in 1949.

In order that all persons making entry of public lands which are
affected hy rights-of-way may have actual notice thereof, the
Register isdirected lo note upon the original entry papers and upon
tiie notice of allowance of Uie application. .. issued to the unirymen,
a reference to such rights-of-way ... he will place the same nota-
tion as to right-of-way upon the final entry papers so that the reser-
vation of the right-of-way will i.c made in tiie patent when issued.

e failure to include such an easement on the en-
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running of the statute of limitations in 43 U.S.C. $1166. The
United States did, pursuant to 48 U.S.C. §321d, maintain road
reservations which were subsequently relinquished by State
and federal acts.

111. THE FEDERAL REGISTER ACT IS NOT
CONSTRUCTIVE NOTICE AS TO PRIVATE
LANDOWNERS IN THE STATE OF ALASKA

Provisions of 44 U.S.C. $1507 provide that persons will
be charged with notice of documents filed for publication in
the Federal Register “except in cases where notice hy publica-
tion is insufficient in law.” The question in this case is whether,
absent actual notice, does publication in the Federal Register
constitute notice insufficient in law for real property transac-
tions. A review of the legislative history does not «/eal a clear
answer as to whether Congress intended the Federal Register
to be constructive notice as a matter of law or v &ether such
notice would be insufficient in law as applied to state land titles.
The federal case law cited lo by the majority of the court below
does not contain a case in which the court addressed the ques-
tion of what was “insufficient in law,” There is no reason to
believe that Congress intended to displace established con-
veyancing and re wording laws in every state of the Union with
a chaotic syster, in which landowners must be charged with
constructive notice of pre-patent federal orders not noted as
reservations in the patents.”

Therefore, the court below erred in interpreting federal
cases cited for the proposition as to what constitutes construc-
tive notice where that determination is being made as to title
und-~r state law. Acts of (Ion%_ress which affect conveyancmg
and recording statutes of the Tifty states should be considere
“Insufficient’in law” to be constructive notice.

_This posilion wns adopted hy the Dissenting Opinion in tho lower
et



18

CONCLUSION APPENDIX
_ Forall of the foregoing reasons, a Writ of Certiorari should TABLE OF CONTENTS
issue to review the judgment and opinion of the Alaska N _
Supreme Court. Memorandum of Decision of Trial Court A-l
Judgment of Trial COUTt e, A2
Respectfully submitted, Order re: Petitions for ReNearing.......ccccovevvveevveeirenronn. A3
MICHAEL W. PRICE Constitutional, Statutory and
550 West Seventh Avenue, Suite 1250 Regulatory Provisions INVOIVEd......c.cccerverneriniierinnn, B-I
é%%?%?ﬁiaﬂ“ka e Department of Interior Memorandum re:
Counselfor Petitioners Executive Order 601, August 10, 1949,
Of Counsel: dated OCtOber 10, 1950 ........................................... C—l

MICHAEL P. CONDON

GROH, EGGERS & PRICE
550 West Seventh Avenue, Suite 1250
Anchorage, Alaska 99501
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APPENDIX A-l

IN THE SUPERIOR COURT
FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

—OoOwn>X
>omnmr

w——>T

Plaintiffs,

STATE OF ALASKA, Department )f
Transportation and Public Facilities,
THEODORE M. PEASE, JR., and C

LAIRE V.
PEASE, and MUNICIPALITY OF ANC

HORAGE,
Defendants.

No. 3AN 79-951 Civil
MEMORANDUM OF DECISION

This case isa suit for declarator%/ reliefand the plaintiffs,

the State of Alaska and the Peases

ave moved for summary

judgment. The facts are that in 1978 the State of Alaska widen-
ed Rahpit Creek Road, a local road off the Seward Highwa

apprommateIY nine miles south of Anchorage, from a road hav-
ing a bed of less than (@ feet to a road having a bed of 100
feet in width. Mr. and Mrs. Pease are adAommg landowners
to Rabbit Creek Road and own the underlying fee to the
centerline. They seek compensation from the State of Alaska
or the title insurance company which insured their title for the
taking of a strip 17 feet in width from their property for the

widening of Rabbit Creek Road.
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The Peases acquired by warranty deed Lot 191, Section
33, T 12N, R3W, Seward Meridian, Anchorage Recording
District on August 18,1960 which parcel was separated from
the public domain on October 4, 1955 by patent number 115
1722 which provides a “reservation of a right-of-way for roads
... constructed or to be instructed by or under the authori-
ty of the United States or by any State created out of the Ter-
rltorg of Alaska, in accordance with the act of July 21, 1947
(6L Stat. 418, 48 U.S.C. sec. 321d)” and “This pafent
ject to a right-of-way not exceeding 33 feet in width, for road-
way and public utilities purposes, to be located along the south
and east houndaries of said land.”

There are no facts in dispute. The other parties, Mr.

Boysen, Hansen Associates and Jack White Company own pro-

Pert which may be affected by easements for through and
eeder roads. In"this memorandum of decision the case con-
cerning the Peases will be considered first, a decision reached
on the ownership of the 17 foot wide strip along Rabbit Creek

Road and will be used for illustrative purposes in deciding ques-

tions relating to other parcels.

The relevant history of statutes, public land orders (P.L.0.)
and department orders (D.G.) affecting rights-of-way for roads
like Rabbit Creek includes:

L P.L.0. 601 dated August 10,1949 under foe authority
of Executive Ordci'No. gxs7 (43 U.S.C. 8141) withdrew from
entry certain lands and reserved those lands for highway
rights-of-way as follows:

a. the public lands lying within 300 feet on each side
of the center line of the Alaska Hi hW&K’ 150 feet on
each side of the center line of all other through roads,
100 feet on each side of the center line of all feeder
roads, and 50 feet on each side of the center line of all
local roads.

b. through roads are the Alaska Highway, Richard-
son Highway, Glenn Highway, Haines Highway, and
Tok Cut-off.

c. feeder roads are Steese Highway, Elliott
Highway, McKinley Park Road, Anchorage-Potter-

IS sub-

Indian Road, EdgFgrton Cut-off, Tok-Eagle Road, Ruby-
Long-Poorman Road, Nome-Solomon Road, Kenai
Lake-Homer Road, Fairbanks-College Road,
éncgorage—Lake Spenard Road, Circle Hot Spring
oad.

d. local roads are all roads not ¢, assified as through
or feeder roads established or maintained under the
jurisdiction of the Secretary of the Interior.

e. Paragraph 6 reads:

Subject to valid existing rights and to existing
surveys and withdrawals for other than highway pur-
poses, the public lands in Alaska | mg\wnhms feet
on each side of the center line of the Alaskr le];hway,
150 feet on each side of the center line of all other
through roads, 100 feet on each side of the center line
of all feeder roads, and 50 feet on each side of the center
line of all local roads, in accordance with the following
classifications, are hereby withdrawn from all forms
of appropriation under the public land laws, including
lhe mining and mineral-leasing laws and reserved for
highway purposes.

2. P.L.O. 757 dated October 16, 1951 provides:

The sixth alrgggraph of Public Land Order No. 601
of August 10, 1949, reserving public lands for highway
purposes, commencing with the words “Subject to valid
existing rights", is hereby amended to read as follows:

Subject to valid exist inﬁ rigzhts and to existing surve%(s
and withdrawals for other than highway purposes, tfic
public lands in Alaska lying within 300 feet on each side
of the Alaska H_|ghwa¥ and within 150 feet on each side
of the center line of the Richardson Highway, Glenn
Highway, Haines Highway, the Scward—Anchoraﬁe
Highway (exclusive of that part thereof within the
boundaries of the Ghugach™ National Forestg, the
Anchorage-Lake Spenard Highway, and the Fairbanks-
College Highway are hereby withdrawn from all forms
of appropriation under the public land laws, including
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the mining and mineral-leasing laws, and reserved for
highway purposes.

Easements having heen established on the lands
released by this order, such lands are not open to ap-
propriation under the public land laws except as a part
of a legal subdivision, If surveyed, or an ad {acent area,
if unsurveyed, and subject to'the pertinent easement.

3., D.0. 2665 dated October 16,1951 under the authority
of section 20f the act of June 30,1932 Y-W Stat. 446, 48 U.S.C.
321a) established the width of the public _h|ghwa¥s in Alaska

established or maintained under the jurisdiction of the
Secretary of Interior as follows:

a. through roads; The Alaska Highway shall extend
300 feet on each side of the center ling thereof. The
Richardson Highway, Glenn Highway, Haines
H|?<hwa§/, Seward-Anchorage Highway, Anchorage-
Lake Spenard Highway "and “Fairbanks-College
i—_llght\?]/ay st}all extend” 150feet on each side of the center
ing thereof.

b. feeder roads (with an extensive listing) shall ex-
tend 100 feet on each side of the center ling thereof.

C. local roads not Classified as through roads or
feeder roads shall extend 50 feet on each side of the
center line thereof.

d. the order provided specifically:

Sec. 3. Establishment of rights-of-way or easements.
fa) A reservation fir highway purposes covering the
ands embraced in the through roads mentioned in sec-
tion 2 of this order was made by Public Land Order
No. 601 of August 10,1949, as amended by Public Land
Order No. 7570f Octo.Vr 16,1951. That order o‘oerates
as a complete segregation of the land from all forms
of appropriation under the public land laws, including
the ‘mining and mineral laws,

(b) A right-of-way or easement for highway purposes
covermP the lands embraced in the feeder roads and
the local roads equal in extent to the width of such roads

A-le

as established in section 2 of this order, is hereby
established for such roads and across the public lands.

(). The reservation mentioned in paragraph (8)and the
rights-of-way or easements mentioned in paragraph ()
will attach as to all new construction involving public
roads in Alaska when the survey stakes have been set
on tne ground and notices have been posted at ap-
P_ropnate_ oints along the route of the new construc-
jon specifying the type and width of the roads.

Sec. 4. Road maps to be filed in proper Land Office.
Maps of all public roads in Alaska_heretofore or
hereafter constructed showing the location of the roads
together with a ?roprlate plans and specifications, will
be filed by the Alaska Road Commission in the proper
Land Office at th* earliest possible date for the intor-
mation of the public.

It should be noted that D.O. 2665 is issued under the
authority of 48 U.S.C. 321a; however, section 321a is only the
eneral grant of authority by Congress to the Secretary for
the Interior to administer the roads in Alaska. Section 321d
is the specific authority for the Secretary to reserve easements
for roads and, therefore, D.0. 2665y implication is based upon
tz'le alug%orlty of 321d, Public Law 229, ch. 313 approved July

4. The effect of P.L.O. 757 and D.O. 2665 was to return
to_the public domain and make available for entry all land
within 100 feet of the center line of feeder roads and 50 feet
of the center line of local roads reserving an easement for
feeder and local roads of 100 feet and 50 feet on each side of
the center line respectively.

5 P.L.O. 1613 dated April 7, 1958 revoked P.L.0. 601
as amended by P.L.O. 757. Therefore, the withdrawal for
through roads was no longer in effect; however, an easement
for through roads was created extending 150 feet on each side
of the center line for through roads designated in P.L.O. 757
and section one of P.L.O. 1613

6. 0n June 30, 1959 the United States conveyed by
quitclaim deed its interest in highways to the State of Alaska
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thereon if not harvested by the owner, and for the value
of any improvements, or for the cost of removing them
to ariother site, if less than their value.”

which deed was recorded October 2, 1969.
7. Sec. 2, Ch. 92, SLA 1966, Right-of-Way Act of 1966
provides:

Taking of Property Under Reservation Void. After
the effective date of this Act FApnI 14.1968], no agency
of the State may .take privately-owned (proRerty by the
election or exercise of a resérvation to the state ac-

uired under the Act of June 30, 1932, ch. 320, sec.

, as added July 24, 1947, ch. 313 61 Stat. 418, and
taking of property after the effective date of this Act
by the election orexercise of a reservation to the state
under the federal Act is void.

8. Public Law 229, ch. 313, approved July 24, 1947
provides:

The act entitled “An Act providing for the transfer
of the duties authorized and authority conferred by law
u?on the board of road commissioners in the Territory
of Alaska to the Department of the Interior, and for
other purposes, approved June 30,1932 (47 Stat. 446)
gootnote: 5 US.CA 88123, 485 U.S.C.A.

§321a-321e, 322—32?] is hereby amended by adding at
the end thereof the following new section:

“Sec. 5. In all patents for lands hereafter taken up,
entered, or located in the Territory of Alaska, and in
all deeds bK_the_Umted States hereafter conveying any
lands to which it may have reacquired title in said'Ter-
ritory not included within the limits of any organized
municipality, there shall be expressed that there is
reserved, from the lands described in said patent or
deed, a rlpht-of-way thereon for roads, roadways,
highways, framways, trails, bridges, appurtenant struc-
tures constructed or to be constructed by or under the
authority of the United States or any State created out

of the Territory of Alaska. When a right-of-way reserv-

ed under the provisions of this Act'is utilized by the
United States or under its authority, the head of the
agency in charge of such utilization is authorized to
determine and make payment for the value of the crops

The Alaska Supreme Court cases which directly relate to
the questions in this case are; Hahn v. Alaska Title Guaranty
Co. 557 P.2d 143 (Alaska 1976) which holds that the federal
register isa public record within the meaning of the language
of a title insurance policy; s.nd State, Dept, of Highways V.
Green, 586 P.2d 595 (Alaska 1978) which gives an exhaustive
history of the subject before the court without mentioning the
Alaska Right-of-Way Act of 1966.

The Peases have moved for summary judgment on their
cross-claim against the Slate of Alaska and on their
counterclaim against Transarnerica Title Insurance Company.
The Peases are entitled to summaryéud ment against Tran-
samerica Title Insurance Compan;un er the authority oiHahn
v. Alaska Title Guaranty Co., 557 P.2d 143 (Alaska 1976) and
they are granted such summary judgment establishing the
liability of their insurer subject to'the provision that if the State
must pay for the s_tnﬁ)_, then (he Peases shall collect from the
State and not their title insurer.

The plaintiffs have moved for summar%/ judgment against
the State of Alaska on the é;_rounds that the State is without
authority to exercise jurisdiction over easements alleged|
reserved to the State by P.L.0. 601 as amended by P.L.O. 7
and P.L.0. 1613and D:0. 2665. The title insurance companies
and the other plaintiffs have standing to _br_mgi this case and
are real parties in interest; there ajusticiable controversy
and the plaintiffs’ %ecumar interest is affected. See Jeffer-
son v. Asplund, 458 P.2d 995 (Alaska 1969).

There_is no statute of limitations problem; the land is not
taken until staked. D.0. 2665(c).

The State asserts that the withdrawals and easements
established by the various P.L.0.’sand D.0.'s are dedications
of property to the public which cannot be transferred to private
ownership until abandoned. There is no gvidence of fact or law
to support the State’s contention. The withdrawals and
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easements will be treated as designations by a land owner set-
ting aside certain portions of its property.

s necessarz to view this case in its historical Perspec-
tive. Pursuant to P.L.0. 601 land was withdrawn for through
feeder, and local roads in strips ranging from 300 feet to 50
eet on each side of the center line. These strips were never
surveyed, the Bureau of Land Management did not know what
land was withdrawn and patents were issued conveying land
which allegedly had been withdrawn. The record is reﬁlete with
letters explaining the problems created and the hardships
which resulted.

In response to the problems created by withdrawals, the
Secretary of the Interior revoked P.L.0. 601 in stages: first
P.L.O. 757 in 191, and then P.L.0. 1613 in 1958 and
substituted easements. D.O. 2665 and P.L.0. 16'3. The
establishment of easements did not solve all of the problems;
however, entrymen and the government could determine the
boundaries of parcels by measuring from the center line of the
existing roads even though the roads were not surveyed.

The predecessor in interest to Mr. and Mrs. Pease was
granted a two and one-half acre parcel subject to a 33-foot ease-
ment for Rabbit Creek Road and a blanket reservation for
easements created pursuant to 61 Stat. 418, 48 U.S.C. sec.
3214, the authority for D.0. 2665. The Right-of-Way Act of
1966 precludes thé State from taking without compensation
any land pursuant to the Act of June 30, 1932, ch. 320, sec.
5, as added July 24, 1947, ch. 313, 61 Stat. 418.

The State argues that italready had the easement reserved
b¥ 61 Stat. 418, 48 U.S.C. sec. 321d before the effective date
of the Right-of-Way Act of 1966 and, therefore, the Act does
not_apRIy. The State iswrong; it did not secure the easement
until the right-of-way was staked by the terms of D.0. 2665.

It is realized that State, Dept, oin%hways v. Green, 586
P.2d 595 (Alaska 1978) does not discuss the R|?ht-of-Way Act
of 1966; nevertheless, the Act does aRpI(y’ to the case at bar
and would apparentlz/_be apRhcabIe in the Green case; the Slate
should have brough it to the court’s attention even if the ap-
pellees failed to do so.
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_ Therefore, the plaintiffs and Mr, and Mrs. Pease are en-
titled to summary judgment establishing the fact that the State
or anyone claiming through the State, including the Municipali-
ty of Anchorage, may not occupg land reserved for highway
or.other purposes pursuant to 61 Stat. 418,48 U.S.C. sec, 321d
without comggnsatlon which the State was not occupying on
April 14, 1966.

This ruling mean3 that unless the easement was specifically
reserved in the patent or was occupied by the State or
Municipality or staked by the State before April 14,15G6, the
underlying Tee holder is entitled to just compensation when
the State or Municipality asserts its right to utilize the strip
between the ﬁrewously ooccupied, staked, or specificall
designated in the patent distance from the center line and 5.
100 or 150 feet from the center line depe_ndjntg upon the type
of road. The State's argument that the plaintiffs by this lawsuit
are seeking to divest the State of its interest in all the roads
of the state is not understood and is clearly not the fact.

The plaintiff Hansen Associates is not correct in assertin
that its property is free from the easement designated in .1.0.
2665 hecause ifs predecessor in interest entered the property
before D.0. 2665 was issued. The Hansen property had not
been patented as of October 16, 1951 and between a mere
entryman and the government, the entryman may not be heard
to complain when the government reserves an easement.
Shiverv. United States, 199 U.S. 491,16S.Ct. 54(1895); Wilier
v. United States, 53 F.2d 717 (C.AD.C. 1931).

_Ilisunnecessary to decide the effect of the quitclaim deed,
its later recordation and the status of land whose owners
recorded their deeds or patents earlier than the recordation
of the quitclaim deed in light of the above determinations. In
addition, it is unnecessary to deal with the doctrine of estop-
pel as it may apply in (fiis case.

_ And in order to fuIIY adjudicate the issues presented in
this case, it is necessary to comment on the plaintiffs’ conten-
tions that Hahn v. Alaska Title Guaranty Co., 557 P.2d 143
(Alaska 1976) was |ncorr_ec_tl¥ decided. The authorities and
argument cited by the plaintiffs are persuasive and the Alaska



Supreme Court is requested to review its decision.

The attorneys for the plaintiffs shall prepare, serve and
*submit a judgment consistent with this decision.

DATED at Anchorage, Alaska, this 7th day of May, 1980.

VICTOR D. CARLSON
Superior Court Judge

This is to certify that on the 8th day of May, 1980,
a CQ[% Otf the above Memorandum of Decision was
mailed to:

Michael W. Price, Esg.

David A. Devine, Esg. _

Groh, E%gers, Robinson, Price & Johnson
711 H Street, Suite 600

Anchorage, Alaska 99501

Theodore M. Pease, Jr., Esq.
Burr, Pease & Kurtz, Inc.
810 "N ™ Street

Anchorage, Alaska 99501

Jack McGee, Esg.

Assistant Attorney General
Pouch K

Juneau, Alaska 99811
Mummpalw of Anchorage
Office of Municipal Attorney

Pouch 6-650
Anchorage, Alaska

Secretary to Judge Carlson
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APPENDIX A-2

IN THE SUPERIOR COURT
FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

ALASKA LAND TITLE ASSOCIATION,
SECURITY TITLE AND TRUST COMPANY

OF ALASKA, ALASKA TITLE GUARANTY
COMPANY, BROKERS TITLE COMPANY,
LAWYERS TITLE INSURANCE AGENCY,

INC., SAFECO TITLE AGENCY, INC.,
FAIRBANKS TITLE AGENCY, KACHEMAK

BAY TITLE AGENCY, VALLEY TITLE

AND ESCROW COMPANY, FIRST AMERICAN
TITLE INSURANCE COMPANY, TRANSAMERICA
TITLE INSURANCE CO., HANSEN ASSOCIATES, an
Alaska Limited Partnership, RICHARD L.

BOYSEN and JACK WHITE COMPANY,

Plaintiffs,
\S.

STATE OF ALASKA, Department of
Transportation and Public Facilities,

THEODORE M. PEASE, JR., and CLAIRE V.
PEASE, and MUNICIPALITY OF ANCHORAGE,

Defendants.

No. 3AN-79-951 CIV.
JUDGMENT

For the reasons set forth in the Memorandum of Decision
pge&)ared and executed by this court on the 7th day of May,
1980, the court hereby awards summary judgment declaring
the rights and liabilities of the parties to this lawsuit as follows:

L The State of Alaska and the Municipality of Anchorage
are claiming highway easements for local, feeder, and through
roads in excess of easement widths specified in patents issued
to Alaska property owners. Said easements are claimed bY the
State or the Municipality pursuant to authority derived from
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Public Land Orders 601, 757, 1613 and Department Order
2665, For the reasons set forth in the Memorandum of Deci-
sion dated May 7,1900, the court hercoy awards Plaintiffs a
summary judgment against che State” of Alaska and the
Municipality of Anchorage declaring that the State and the
Municipality may not take or utilize {Jropert for local, feeder,
o throu?h roads in excess of the widths set forth in the patents
to the atfected ?ropernes without just compensation to the
owners of the affected properties unless such local, feeder, or
through roads were occupied and staked b{ the State of Alaska
or the Mun_lui)allty of Anch_oraﬁe prior to April 14, 1966 or
were s?_emﬂca ly designated in the patents to the affected real
properties.

2. The Plaintiffs Hanson Associates and Richard L.
Boysen are hereby awarded a summary judgment against the
State of Alaska and the Municipality of Anchorage declaring
that neither the State nor the Mummﬁahty can take any por-
tion of their properties for the througn rodd presently Known
as the Old Seward Highway which is In excess of the easement
widths specified in their respective patents without just
compensation.

3 The Defendants Pease are hereby awarded a summary
Jud?m_ent on their cross-claim against the State of Alaska
declaring that the State may not'take or utilize any portion
of the Peases’ land for the local road presentIY known as Rab-
bit Creek Road which is in excess of the 33-foot easement width
specified in the patent to the Peases’ property without just
compensation. The Peases’ property is described as Lot 191,
Section 33, Township 12 North, Range 3 West, Seward Meri-
dian, Anchorage Recording District, Third Judicial District,
State of Alaska.

4. The Defendants Pease are hereby awarded a summary
judgment on their counterclaim against Transamerica Title In-
surance Company declaring that Transamerica is liable under
its title insurance policy issued to the Peases for the takln%
hy the State of Alaska of a 17-foot strip of land for the loca
road known as Rabbit Creek Road, which 17-foot strip of land
was in excess of 33-foot easement specified in the Peases’ pa-
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tent. However, since the State of Alaska must compensate the
Peases for the taking or utilization of said additional 17-foot
easement, the Peases shall collect {ust compensation from the
State of Alaska, and upon receipt of said just compensation
the Peases shall notbe entitled to recover damages from Trans-
america Title Insurance Company for said taking of the addi-
tional 17-foot strip of property.

5. Plaintiffs are hereby awarded the sum of

for costs and $ for a

reasonable atforney’s fee, for a fofal Jludgment of

o agamst ‘the State of Alaska and the
Municipality of Anchorage, jointly and severally.

6. The Defendants Pease are hereby awarded the sum of

for costa and $ for a

reasonable attorney's fee for d tofal judgment of

o a%amst ‘the State of Alaska and the

Municipality of Anchorage, jointly and severally.

DONE, at Anchorage, Alaska this 27th day of May, 1980.

VICTOR D. CARLSON
Judge of the Superior Court

| hereby certify that on the 19th day of May, 1980,
true and accurate copies of the foregoing were
mailed to the following attorneys of record or the
above-captioned cause:

Municipality of Anchorage
Office of the Municipal Attorney
Pouch 6-650

437 “E” Street

Anchorage, Alaska

Theodore M. Pease, Jr.
Burr, Pease & Kurtz, Inc.
810 "N ™ Street
Anchorage, Alaska 99501



Avrum M. Gross, Attorney General
State Capitol, Pouch K

Juneau, Alaska 99811

Attention: Jack McGee

Assistant Attorney General
Department of Law_
Transportation Section

APPENDIX A-3
IN THE SUPREME COURT OF THE STATE OF ALASKA

STATE OF ALASKA

Appellant and
Cross-Appellee,

VS. Supreme Court Numbers
5407/5408
ALASKA LAND TITLE
ASSOCIATION, et al., 0O RDER
Appellees and
Cross-Appellants. )

1
Superior Court No. 3AN 79-951 Civil

Before:  Burke, Chief Justice, Rabinowitz,
Matthews and Compton, Justices.

On consideration of the petition for rehearing filed June
6,.1983 by the Alaska Land Title Association, et al., and the
[lsecond] etition for rehearing by the State, lodged June 14

983 and filed June 23, 1983,

IT IS ORDERED.

1 The petition for rehearing filed by the Alaska Land Title
Association is denied.

2. The petition for rehearing filed by the State is granted,
and Opinion No. 2681 fileo on May 27, 1983, is amended by
adding a new footnote 15, referenced to the word "purposes”
on page 27, line 19, The new footnote shall read as follows:

The State and the plaintiffs have agreed that PLO

(|01 is based on Executive Order 9337 which, "in turn,

rests on” 43 U.S.C. §141. We thus have no occasion

lo consider whether Executive Order 9337 dele?ated

authority to make withdrawals in addition to those

authorized hy 43 U.S.C. §141.
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Succeeding footnotes shall be renumbered.

Enteredg%direction of the court at Anchorage, Alaska
on July 8, 1983.

CLERK OF THE SUPREME COURT

Robert D. Bacon

ccs: Justices
Counsel
The Honorable Victor D. Carlson
West Publishing Company
Mead Data Central
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APPENDIX B

CONSTITUTIONAL, STATUTORY AND
REGULATORY PROVISIONS INVOLVED

U.S. Const, amend. V.

~ No person shall be held to answer for a capital, or other-
wise infamous crime, unless on a presentment or indictment
of a Grand Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual Service in time of War
orfoubhc danger; nor shall any person be subject for the same
offense to be twice put in jeopardy of life or limb; nor shall
be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be taken for
public use, without just compensation.

U.S. Const, amend. XIV, &
All persons born or naturalized in the United States, and

sub{ect to the {unsdlcnon thereof, are citizens of the United
States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State
deprive anY person of life, liberty, or prqu_rty_, without due
Process of Taw; nor deny to any person within’its jurisdiction

he equal protection of the lais.
3s US.C. s932
The right of way for the construction of highways over
ublic lands, not reserved for public uses, is herehy granted.
S. 82477,
38 U.S.C. 81166
Suits by the United States to vacate and annul any patent
shall only be brought within six gears after the date of the is-
suance of such patents. Mar. 3,1891, c. 559, §1,26 Stat. 1093;
Mar. 3, 1891, . 561, §8, 26 Stat. 1099,
U US.C. 81507

A document reguired by section 1505@ of this title to be
published in the Federal Register is not valid as against a per-
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son who has not had actual knowledge of it until the duplicate
originals or certified copies of the document have been filed
with the Office of the Federal Register and a copy made
available for public inspection as provided by section "1503 of
the title. Unless otherwise specifically provided by statute, fil-
ing of a document, required or authorized to be published by
section 1505 of this title, except in cases where notice by
Publlcatlon is insufficent in law, is sufficient to gilve notice of
he contents of the document to a person subject 1o or affected
by it. the publication in the Federal Register of a document
creates a rebuttable presumption—

(1) that it was duly issued, prescribed, or promulgated;

(9 that it was filed with the Office of the Federal Register
and made available for public inspection at the day and hour
stated in the printed notation;

(3 that the copy_contained in the Federal Register is a
true copy of the original; and

(&) that all requirements of this chapter and the regula-
tions prescribed under it relative to the document have been
com}% ed with. _ o

‘The contents of the Federal Register shall be Hudm[ally
noticed and without prejudice to any other mode of citation,

may be cited by volumé and page number.
Pub. L. 90620, Oct. 22, 1968, 82 Stat. 1276.
TheAct ofJanuary 27,1905, Pub. L. No. 26 §2,33 Stat.

~Sc.”. 2 That there shall be a board of road commissioners
in said district, to be comgosed ofan engmeer officer of the
United States Army to be detailed and appointed by the
Secretary of War, .0 other officers of that part of the
Army stationed in sa d district and to be designated by the
Secretary of War. Tie said engineer officer shall, durl_n? the
term of his said detail and appointment, abide in said district.
The said board rhall have the power, and it shall be their du-
ty, “PO” their own motion or upon petition, to locate, layout,
construct, and maintain wagon roads and pack trails from any
point on the navigable waters of said district to any town, min-
Ing or other industrial camp or settlement aLJ w™" any
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such town, camps, or settlements therein, if in the|rjud?ment
such roads or trails are needed and will be of permanentvalue
for the development of the district; but no such road or trail
shall be constructed to any town, camp, or settlement which
is wholly transitory or ot »u . -bstantial value or importance
for mining trade, agricultural, or manufacturing purposes. The
said board shalf_i)repare maps, plans, and specifications of
every road or trail they may locate and lay out, and whenever
more than five thousand dollars in the aggregate shall have
to be expended on the construction of any road or trail, con-
tract for the work shall be let by them to the lowest responsi-
ble bid ler, “PO” sealed hids, after due notice, under rules and
requlations to be prescribed by the Secretary of War. The
board ma}/ reject any bid if they deem the same unreasonably
high or if they find that there is a combination among bidders.
In"case no reSponsible and reasonable bid can be secured, then
the work ma)( be carried on with material and men procured
and hired by the board. The enEmeer officer of the board shall
in all cases supervise the work of construction and see that
the same is properly performed. As soon as any road or trail
laid out by the board has been constructed and completed they
shall examine the same and make a full and detailed report
of the work done on the same to the Secretary of War, and
in such report they shall state whether the road or trail has
been completed conformable to the maps, plans, and specifica-
tions of the same. It shall be the duty ‘of said board, as far as
practicable, to keep in proper repair all roads and trails con-
structed under their supervision, and the same rules as to the
manner in which the work of repair shall be done, whether
by contract or otherwise, shall govern as in the case of the
orl?m_al construction of the road or trail. The cost and expenses
of laying out, constructing, and repairing such roads and trails
shall"be paid by the Secretary of tl,; Treasury out of the road
and trail portion of said “Alaska fum " upon vouchers approved
and certified by said board. The Secretary of the Treasury shall,
at lhe end of each month, send by mail to each of the members
of said hoard a statement of th amount available of said
“Alaska fi'nd” for the construction and repair of roads, and
trails, and 1.0 greater liability for construction or repair shall
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atany time be incurred by said board than the money available
therefor at that time in said fund. The members of Said board
shall, in addition to their salaries, be entitled to receive their
actual traveling expenses paid or incurred by them in the per-
formance of their duties as members of the board.

18 US.C. §322 (1959)

The Secretary of the Interior, or such officer, or officers
as may be designated by him, shall upon his own motion or
upon petition, locate, lay out, construct, and maintain roads,
trails and bndges from any Pomt on_the navigable waters of
Alaska to and through any town, mining or other industrial
camp or settlement, or befween and through anY such town,
camps, or settlements therein, if in _h|51ud?men such roads,
trails, or bridges are needed and will be o %erma_ne_nt_value
for the development of Alaska: Provided, That within incor-
Borated towns only roads and bridges which are designated

y the Secretary ofthe Interior as part of the through highway
system of the Territory of Alaska may be constructed under
this section; Providedfurther, That noroads or_brld(%_es within
incorporated towns shall be maintained under this section. (Jan.
27, 1905, ch. 277, 52, 33 Stat. 616; May 14, 1906, ch. 2458,
§, VA4 Stat. 192; June 30,1932, ch. 320, 81, 47 Stat. 446; July
14, 1955, ch. 359, 69 Stat, 321)
446TheAct ofJune 80,1982. Pub. L. No. 218 §§1 & 2,47 Stat.

Providing for the transfer of the duties authorized and
authority conferred by law “PO” the board of road commis-
sioners in the Territory of Alaska to the Department of the
Interior, and for other purposes.

Be it enacted by the Senate and House of Representatives
of the United States of America in Conqress assembled, That
from and after the passage of this Act the duties authorized
and authority conferred by law qun the board of road com-
missioners in the Territory of Alska, and upon the Secretary
of War, as provided for in the Act of January 27, 1905 (ch.
217, sec. 2, 33 Stat. 616), as amended by the Act of May 14
1906 (ch. 2458, sec. 2, 34 Stat. 192), and Acts supplemental
thereto, and amendatory thereof, are hereby transferred to
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the Department of the Interior, and shall hereafter be ad-
ministered by the Secretary ofthe Interior, or under hisdire, -
tion by such officer, or officers, as may be designated by him,

Sec. 2. The Secretary of the Interior shall execute or cause
to he executed all laws pertaining to the construction and
maintenance of roads and trails and other works in Alaska,
heretofore administered by said board of road commissioners
under the direction of the Secretary of War; and all appropria-
tions heretofore made, and now available, or that hereafter
may be made, for expenditure by said board for meeting the
cost of such work in the Terrltor){ of Alaska, are hereby
transferred to the Secretary of the Interior, to be thereafter
administered in accordance with the provisions of this Act; and
the said board is directed to turn over to the Secretary of the
Interior all equipment, materials, supplies, papers, maps, and
documents, or other property utilized in the exercise of such
P_owers, for the use of the said Secretary in the administra-
jon of the construction and maintenance of roads, tramways,
ferries, bridges, and trails, and other works in the Territory
of Alaska heretofore administered by said board.

The Act ofJuIY 2h, 197, Pub. L. No. 229 §5 61 Stat. 418
%endmg the ActofJune 30,1932, Publ. L. No. 218,47 Stat.

To amend the Act entitled “An Act pr_owdm(f] for the
transfer of the duties authorized and authority conferred by
law upon the board of road commissioners in the Territory of
Alasica to the Department of the Interior, and for other pur-
poses”, approved June 30, 1932

Be it enacted by the Senate and House of Representatives
of the United StateS of America in Congress assembled, That
the act, entitled "An Act providing for the transfer of the duties
authorized and authqn% conferred by law upon the board of
road, commissioners in the Territory of Alaska to the Depart-
ment. of the Interior, and for other purposes”, approved June
30, 1932 (47 Stat. 446), is hereby amended by adding at the
end thereof the following new section:

“Sec. 5. In all patents for lands hereafter taken up,
entered, or located in'the Territory of Alaska, arid inall deeds
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by the United States herefter conveying any lands to which
it may have reacquired title in said” Territory not included
within the limits of any organized municipality, there shall be
expressed that there is reserved, from the lands described in
sald patent or deed, a right-of-way thereon for roads, road-
ways, highways, tramways, trails, bridges, and appurtenant
structures constructed or to be constructed by or under the
authority of the United States or an}/ State created out of the
Territory of Alaska. When a right-of-way reserved under the
provisions of this Act is utilized by the United States or under
Its authority, the head of the agency in charge of such utiliza-
tion is authorized to determine and make payment for the value
of the crops thereon if not harvested bYt e owner, and for
the value of any improvements, or for the cost of removing
them to another site, if less than their value."

Approved July 24, 1947.
48 U.S.C. §821a (1959)

The Secretary of the Interior shall execute or cause to
be executed all Taws pertaining to the construction and
maintenance of roads and trails and other works in Alaska,
heretofore administered by said board of road commissioners
under the direction of the Secretary of War; and all appropria-
tions heretofore made, and now available, or that hereafter
may be made, for _exPendnur_e by said board for meeting the
cost of such work in the Territory of Alaska, are transférred
to the Secreta_rﬁ of Interior, to be thereafter administered in
accordance with the provisions of sections 321a-321d of this
title; and the said hoard is directed to turn over to the Secretary
of the Interior all equipment, materials, supplies, papers, maps,
and documents, or other prope_r(tjy utilized in the exercise of
such powers, for the use ofthe said'S
tion of the construction and maintenance of roads, tramways,
ferries, bridges, and trails, ano other works in the Territor
of Alaska, heretofore administered by said board. (June 30,
1932, ch. 320, §2, 47 Stat. 446)

48 U.S.C. %821d (199)

In all patents for lands hereafter taken up, entered, or
located in the Territory of Alaska, and in p" *rr-Dbv the
| Inited States hereafter conveyii gany lands to whichii;

mu

ecretar¥ in the administra-
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have reacquired title in said Territory not included within the
limits of any organized municipality, there shall be excloressed
that there is reserved, from the lands described in said patent
or deed, a n(t;ht_—of—waythereon for roads, roadways, highways,
tramways, trails, bridges, and appurtenant structures con-
structed or to be constructed by or under the authority of the
United States or of any State Created out of the Territory of
Alaska. When a right-of-way reserved under the provisions
of sections 321a-321d of this title is utilized by the United States
or under its authority, the head of the agency in charge of such
utilization is authorized to determine and make paKment for
the value of the crops thereon if not harvested by the owner,
and for the value of any improvements, or for the costs of
removing them to another site, if less than their value. (June
2?81)932’ ch. 320, 85, as added July 24,1947, ch. 313,61 Stat.

Frderal-Aid Highwa Act of 1970 §138fu) Pub. L. No.
91-606, 64 Stat. 1713 (1970)

(lj)A”P’ right-of-way for roads, roadways, highways, tram-
ways, (rails, bndfge_s and aBpurtenantstructures reserved kg
section 321@0 title 48, United States Code (61 Stat. 418,
1947), not utilized by the United States or by the State or Ter-
ritory of Alaska prior to the date of enactment hereof, shall
be and hereby is vacated and relinquished by the United States
to the end and intent that such reservationis shall merge with
the fee and be forever extinguished.

48 C.F.R. 81018 (1949
Notation of Rights-of-Way

§101.3 Notations to bo made on entry papers and notice
of allowance, (@) In order that all persons making entry of
Pubhc lands which are affected by_nghts—of-way may have ac-
ual notice thereof, the manager’is directed to"note upon the
original entry papers ami upon the notice of allowance of the
application (Form 4-279) issued to the entryman, a reference
t0 such right-of-way.

(® He will make no such notation upon the final entry
papers unless the right-of-way has been granted under an act
of Congress which"does nof in terms protect the grantee
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against subsequent adverse, rlgzhts, in which case he will place
the same notation as to right-of-way upon the final entr
papers, so that the reservation of the right-of-way will be made
In the patent, when issued (23 L.D. 87)

(Reg. Nov. 3, 1909, as amended by Reg. Jan 19, 1910]

Public Land Order 601

By virtue of the authority vested in the President and pur-
suant'to Executive Order No. 9337 of April 24, 1943, it is

ordered as follows:

Executive Order No. 9145 of April 23, IP 12, reserving
public lands for the use of the Alaska Road Commission in con-
nection with the construction, operation, and maintenance of
the Palmer-Richardson Highway (now known as the Glenn
Highway), is hereby revoked.

Public Land Order No. 386 of July 31,1947, is hereby re-
voked so far as it relates to the withdrawal, for highway pur-
poses, of ine following-described lands:

@ Astrip of land 600 feet wide, 300 feet on each side of
the centerline of the Alaska nghwaY (formerly the Canadian
Alaskan Military Highway) as constructed from the Alaska-
Yukon Territory boundary to its junction with the Richard-
son Highway near Big Delta, Alaska.

(0) Astrip of land 600 feet wide, 300 feet on each side of
the center line of the Gulkana-Slana-Tok Road as constructed
from Tok Junction at about Mile 1319 on the Alaska H|§ihway
EA?I thl? junction with the Richardson Highway near Gulkana,

aska.

_Subject to valid existing rights and to existing surveys and
withdrawals for other than highway purposes, the publi¢ lands
in Alaska lying within 300 feet on each side of the center line
of all other'through roads, 100 feet on each side of the center
line on all feeder roads, and 50 feet on each side of the center
line of all local roads, in accordance with the following
classifications, are hereby withdrawn from all forms of ap-
propriation under the public land laws, including the mining
and mineral-leasing laws, and reserved for highway purposes:
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Through Roads

_Alaska Highway, Richardson Highway, Glenn Highway,
Haines Highway, Tok Cut-Oif.

Feeder Roads

Steese Hl%hwa?/, Elliott Highway, McKinley Park Road,
Anchorage-Potter-Indian Road, Edgerton Cut-Off, Tok Eagle
Road, Ruby-Long-Poorman Road, Nome-Solomon Road, Kenai
Lake-Homer Road, Fairbanks-College Road, Anchorage-Lake
Spenard Road, Circle Hot Springs Road.

Local Roads

All roads not classified above as Through Roads or Feeder
Roads, established or maintained under the jurisdiction of the
Secretary of the Interior.

With respect to the lands released by the revocations made
b}/ this order and not rewithdrawn by it, this order shall become
effective at 10:00a.m. on the 35th da¥ after the date hereof.
At that time, such released lands, all of which are unsurveyed,
shall, subject to valid existing rights, be opened to settlernent
under the homestead laws and the homesite act of May 26
1934, 48 Stat. 809 (48 U.S.C. 461%, only, and to that form of
appropriation only by qualified veterans of World War Il and
other qualified 9ersons entitled to preference under the act
of September 27, 194 1, 58 Stat. 747, as amended (43 U.S.C.
29-284). Commencing at 10:00 a.m. on the 126th day after
the daté of this order, any of such lands not settled upon by
veterans shall become subject to settlement and other forms
of appropriations by Ihe public generally in accordance with
appropriate laws and regulations.

Public Land Order 757
Amendment of Public Land Order No. 601 of August 10,
1949, reserving public lands for highway purposes.

By virtue of the authority vested in the President and pur-
suant'to Executive Order 9337 of April 24,1943, it is ordered
as follows:

The sixth 8aragrap_h of Public Land Order No. 601 of
August 10,1949, reserving public lands for highway purposes,
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commencing with the words, “Subl|ect to valid existing rights”,
is hereby amended to read as follows:

~ Subject to valid existing rights and to existing surveys and
withdrawals for other than highway purposes, the public lands
in Alaska lying within 300 feet on each side of the center line
of the Alaska Highway and within 150 feet on each side of the
center line of the Richardson Highway, Glenn Highway, Haines
Highway, the Seward-Anchorage Highway (exclusive of that
Eart théreof within the boundaries of the Chugach National
orest), the Anchorage-Lake Sﬁenard Hlﬂhway, and the
Fairbanks-College Highway are hereby withdrawn from all
forms, of appropriation under the public land laws, including
the mining and mineral-leasing laws, and reserved for highway
pUrposes.

Easements having been established on the lands released
by this order, such lands are not open to appropriation under
the public land laws except as a part of a legal subdivision,
if surveyed, or an adjacent area, if unsurveyed, and subject
to the pertinent easement.

Public Land Order 16IS

_Revoking Public Land Order No. 601 of August 10, 1949
which reserved public lands for h|%1wa§8gurposes, and par-
tially revoking Public Land Order No. 386 of July 31, 1947.

By virtue of the authority vested in the President and pur-
suant'to Executive Order No. 103550f May 26,1952, and the
act of August 1, 1956 (70 Stat. 898) it is drdered as follows:

1 Public Land Order No. 601 of August 10, 1949 as
modified by Public Land Order No. 757 of October 16, 1951,
reserving for highway purposes the public lands in Alaska ly-
ing within 300 feet on'each side of the center line of the Alaska
Highway and within 150 feet on each side of the center line
of the Richardson Highway, Glenn Highway, Haines Hl%hway,
the Seward-Anchorage Highway (exclusive of that part thereof,
within the boundaries of the Chugach National Forest), the
Anchorage-Lake Spenard thhway, and the Fairbanks-College
Highway, is hereby revoked.

2. Public Land Order No. 386 of July 31, 1947, so far as
it withdrew the following-described lands, iacnu.t; 'toms
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(a? and (b) in said order, under the jurisdiction ofthe Secretary
of War for right-of-way purposes for a telephone Mne and an
oil pipeline with appurtenances, is hereby revoked:

@ A strip of land 50 feet wide, 25 feet on each side of
a telephone line as located and constructed generally parallel
to the Alaska Highway from the Alaska-Yukon Territory boun-
dary to the junction of the Alaska Highway with the Richard-
son”highway near Big Delta, Alaska.

_ (b?_ A strip of land 20 feet wide, 10 feet on each side of
a inpe ine as located and constructed Eenerally_ parallel to the
Alaska Highway from the Alaska-Yukon Territory houndary
to_the junction of the Alaska Highway with the Richardson
Highway near Big Delta, Alaska.

3. An easement for hlghway_ purposes, including appurte-
nant protective, scenic, and Service areas, over and across the
lands described in paragraPh Lof this order, extending 150
feet on each side ofthe center line of the highways mentioned
therein, is hereby established.

4. An easement for telephone line purposes in, over, and
across the lands described in paragraph 2() of this order, ex-
tending 25 feet on each side of the telephone line referred to
in that paragraph, and an easement for pipeline purposes in
under, over, and across the lands described in paragraph 2
of this order, extending 10 feet on each side of the pipelin
referred to in that paragraph, are hereb?/ established, together
with the right of ingress and egress to all sections of the above
ea_?ﬁanentsl on and” across the lands hereby released from
withdrawal.

5. The easements established under paragraphs 3and 4
of this order shall extend across both surveyed and unsurveyed
Pubhc lands described in paragraphs Land 2 of this order for
he specified distance on each side of the center line of the
highways, tele|ohone line and pipeline, as those center lines
are definitely located as of the date of this order.

6. The lands within the easements established hy
Parag{raphs 3and 4of this order shall not be occupied or used
or other than the h|%hways, telegraph line and plpeh_ne re-
ferred to in paragraphs 1and 2 of this order except with the
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permission of the Secretary of the Interior or his delegate as
gg%wded by section 3 of the act of August 1, 1956 (7% Stat.,

), provided: that if the lands crossed by such easements
are’under the jurisdiction of a Federal dgpartment or agency,
other than the Department of the Interior, or of a Territory,
tState or other Government subdivision or agency, such per-
mission may be granted only with the consent of Such depart-
ment, agency, or other governmental unit.

7. The lands released from withdrawal by pararqra hs 1

and 2 of this order, which at the date of this order, adjoin [ands
in private ownership, shall be offered for sale at not'less than
their a%pramed value, as determined by the authorized officer
of the Bureau of Land Management, and pursuant to section
20f the act of August 1,1956, supra. Owners of such private
|lands shall have a ﬁreference right to purchase at the appraised
value so much of the :

perty as the authorized officer of the Bureau of Land Manage-
ment deems equitable, provided, that ordinarily, owners of
Pr;vate lands adjoining the lands described in paragraph 1of
his order will have a preference right to purchase released
lands adjoining their Rrop_erty only up to, the center line of
the highivays [ocated therein. Preference ngiht claimants may
make application for purchase of released lands at any time
aftor the date of this order by (Tl_lvmg notice to the appropriate
land office of the Bureau of Land Management. Lands de-
scribed in this paragraph not claimed by and sold to preference
claimants may be sold at public auction at not less than their
appraised value by an authorized officer of the Bureau of Land
Management, provided that preference claimants are first
given notice of their prmlege to exercise their preference
rights by a notice addressed to their last address of record in
the office in the Territory in which their title to their private
lands is recorded. Such notice shall give the preference claim-
ant at least 60 days in which to make application to exercise
his preference right; and if the application is not filed within
the time specified, the |preference right will be lost. Preference
nglht claimants will also lose their preference rights if they
fail to pay for the lands within the time period specified by

e released lands adéoming their private pro-
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the authorized officer of the Bureau of Land Management,
which time period shall not be less than 60 days.

8 The lands released from withdrawal by paragraphs 1

and 2of this order, which at the date of this order, adjoin [ands
in valid unperfected entries, locations, or settlement claims
shall be subject to inclusion in such entries, locations and
claims, notwithstanding an%stat_utor limitations upon the area
which may be included therein. For the purposes of this
i)_aragraph, entries, locations, and claims include, but are not
imited to, certificates of purchase under the Alaska Public
Sales Act (63 Stat. 679; 48 U.S.C. 364a-€) and leases with op-
tion to purchase under the Small Tract Act (52 Stat. 609,
U.S.C. 6824) as amended. Holders of such entries, locations
and claims to the lands, if they have not gone to patent, shall
have a preference right to amend them to include so much of
the released lands a Homlng their Property as the authorized
officer deems equitable, provided, that ordinarily such holders
of property _adg]omln% the lands described in paragraph 1 of
this order will have the right to include released lands adjoin-
ing such property only up to the center line of the _hl%hways
located therein. Allowances of such amendments will be con-
ditional upon the payment of such fees and commissions as
may be provided for in the regulations governing such entries,
locations, and claims to?ether with the payment of any pur-
chase price and cost of survey_ of the land which may be
established by the law or r_e%ulatlons governing such entries,
|ocations and claims, or which may be consistent with the terms
of the sale under which the adjoining land is held. Preference
right claimants may make application to amend their entries,
|locations, and claims at. any time after the dale of this order
b¥ giving notice to the appropriate land office of the Bureau
of Land Management. Lands described m_thlsParagraph, not
claimed by and awarded to preference claimants, may be sold
at public auctign at not less than their appraised value by the
authorized officer of the Bureau of Land Management ﬁro-
vided that preference claimants are first given natice of their
pnwlege to exercise their preference rights by a notice ad-
dressed to their last address of record in the appropriate land
office, or if the land is patented, in the Territory in which ti-

0
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tie to their private land is recorded. Such notice shall give the
claimant at least 60 days in which to make application to ex-
ercise his preference right, and if the application is not filed
within the time specified the preference right will be lost.
Preference right claimants will also lose their preference rights
if they fail to make any required payments within the time
eriod specified by the authorized officer of the Bureau of Land
anagement, which time period shall not be less than 60 days.

9?a) Anr tract released by Paragraph L1or 2 of this order
from the withdrawals made by Public Land Orders Nos, 601
as modified, and 386, which remains unsold after being offered
for sale under Paragraph 7or 8f this order, shall remain open
to offers to purchase under Section 2 of the act of August 1,
1956, supra, at the appraised value, but it shall be within the
discretion of the Secretary of the Interior or his delegate as
to whether such an offer shall be accepted.

(b% Any tract released b Para(]z_ra h Land 2of this order
from the withdrawals made by Public Land Orders Nos. 601,
as modified, and 386, which on the date hereof does not ad-
join privately-owned land or land covered by an unpatented
claim or entr¥] IS hereby opened, subject to the provisions of
Para?raph 6 hereof, if the tract is not otherwise withdrawn,
to settlement claim, application, selection cr location under
any applicable public fand law. Such a tract shall not be dis-
posed of as a tract or unit separate and distinct from adjoin-
Ing public lands outside of the area released by this order; but
for disposal purposes, and without losing its”identity, if it is
already surveyed, it shall be treated as having merged into
the mass of adjomm_? public lands, subject, however, to the
easement so far as it applies to such lands.

() Because the act of Au%ust 1, 1956 (70 Stat. 896; 48
U.S.C." 420-420c) is an act of special application, which
authorizes the Secretary of the Interior to make disposals of
lands included in revocafions such as made by this order, under

such laws as may be specified by him, the préference-right pro-

visions of the Veterans Preferénce Act of 1944 ﬁ58 Stat. 747
43'U.S.C. 279-284) as amended, and of the Alaska Mental
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Health Enabling Act of July 28,1956 (70 Stat. 709; 48 U.S.C.
46-3p) will not apply to this order.

10. All disposals of lands included in the revocations made
by this order which are under the jurisdiction of a Federal
department or agency other than the Department of the In-
terior may be made only with the consent of such department
or agency. All lands disposed of under the provisions of this
orger shall be subject to the easements established by this
order.

11 The boundaries of all withdrawals and restorations
which on the date of this order adjoin the hu%hway easements
created_bK this order are hereby extended fo the center ling
of the hq way easements which they adjoin. The withdrawal
made by this paragraph shall include; buf not be limited to the
withdrawals made for Air Navigation Site No, 7 of JuIX 13
1964, and %yPubhc Land Orders No. 386 of July 31, 1947,
No. 622 of December 15, 1949, No. 803 of February 27,1952,
No. 975 0f June 18,1954, No. 1037 of December 16,1954, No.
1059 of January 21.1955 No. 1129 of April 15,1955, No. 1179
of June 29, 1955, and No. 1181 of June 20, 1955.

Department Order 2665
Rights-of-Way for Highways in Alaska

~ Section 1 Purﬁ)ose, (@) The purpose of this order is to (1)
fix the width of all public highways in Alaska established or
maintained under the jurisdiction”of the Secretary of the In-
terior and (2)prescribe a uniform procedure for the establish-
ment cf rights-of-way or easements over or across the public
lands for such hl%hwa s. Authority for these actions is con-
tained in section 2 of the act of June 30, 1932 (47 Stat. 446,
48 US.C. 321a).

Section 2. Width of public highways, ﬁa) The width of the
public highways in Alaska shall e a$ follows:

gl) For through roads: The Alaska Hifqhway shall extend
300 feet on each side of the center line thereof. The Richard-

son Highway, Glenn Highway, Haines Highway, Seward-
Anchorage Highway, Anchorage-Lake Spenard Highway and
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Fairbanks-College Highway shall extend 150feet on each side
of the center line thereof.

2) For feeder roads: Abbert Road gKodiak |sland), Edger-
ton Cutoff, ElllottHlﬁ;_hwayl Seward Peninsula Tram Road,
Steese Highway, SterTing Highway, Taylor Highway, North-
way Junction to Airport Road, Palmer to'Matanuska fo Wasilla
Junction Road, Palmer to Finger Lake to Wasilla Road, Glenn
nghwaY Junction to Fishhook Junction to Wasilla to Knik
Road, Slana to Nebesna Road, Kenai Junction to Kenai Road,
University to Ester Road, Central to Circle Hot Sﬁrm s to
Portage Creek Road, Manle}/_ Hot Springs to Eureka Road,
North Park Boundary to Kantishna Road, Paxson to McKinley
Park Road, Sterling'Landing to Ophir Road, Iditarod to Flat
Road, Dillingham to Wood River Road, Ruby to Long to Poor-
man Road, Nome to Council Road and Norhe to Bessie Road
sﬁall efach extend 100 feet on each side of the center line
thereof.

(3 For local roads: All public roads not classified as
through roads or feeder roads shall extend 50 feet on each side
of the center line thereof.

Section 3. Establishment of rights-of-way or easements,

(@ Areservation for highway purposes covering the lands em-

braced in the through roads mentioned in section 2of this order
was made by Public Land Order No. 601, of August 10,1949,
as amended by Public Land Order No. 757 of October 16,1951,
That order operates as a complete segre?_atmn of the land from
all forms ofapproeran_on under the public land laws, including
the mining and the mineral leasing laws.

(0 A right—of—wag or easement for highway purposes
covering the lands embraced in the feeder roads and the local
roads equal in extent to the width of such roads as established
in section 20f this order, is hereby established for such roads
over and across the public lands.

_(C) The reservation mentioned in J)aragraph (a%and the
rl%hts—of—way or easements mentioned in paragraph () will
attach as to"all new construction involving public roads in
Alaska when the survey stakes have heen set on the ground
and notices have heen posted at appropriate points along the
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route of the new construction specifying the type and width
of the roads.

Section 4. Road maps to be filed in proper Land Office.
Maps of all public roads in Alaska heretofore or hereafter con-
structed showing the location of the roads, together with ap-
gropr|ate plans and specifications, will be filed by the Alaska

oad Commission in the proper Land Office at the earliest
possible date for the information of the public.

Right-of-Way Act of 1966

Section 1 Purpose. This Act is intended to alleviate the
economic hardship and physical and mental distress occasioned
by the taking of land, by the State of Alaska, for which no com-
pensation is paid to the persons holding title to the land. This
P_racnce has resulted in financial difficulties and the depriva-
lon of peace of mind re ardmg the security of one’s ﬁpsses-
sions to many citizens of the State of Alaska, and whnich, if
not curtailed by law, will continue to adversely affect citizens
of this state. Those persons who hold title to land under a deed
or patent which contains a reservation to the state b}/ virtue
of the Act of June 30, 1932, ch. 320, sec. 5, as added July 24,
1947, ch, 313, 61 Stat. 418, are subject to the hazard of hav-
|n([1 the State of Alaska take their property without comP_en-
sation because all patents or deeds containing the reservation
required by that federal Act reserve to the United States, or
the state Created out of the Territory of Alaska, a right-of-
way for roads, roadways, tramways, ‘trails, bridges, and ap-

urtenant structures either constructed or to be constructed.

xcept for this reservation the State of Alaska, under the
Alaska constitution and Ihe constitution of the United States,
would be required to pay just compensation for any land taken
for a right-of-way. It'is declared to be the purpose of this Act
to place persons with land so encumbered on a hasis of equali-
tK with all other property holders in the State of Alaska,
thereby preventing the taking ofBro erty without payment
of just'compensation as provided by law, and in the manner
provided by law.

Section 2 _Takin% of Property Under Reservation Void.
After the effective date of this Act, no agency of the state may



take privately-owned property by the election or exercise of
a reservation to the state acguwed under the Act of June 30,
1932, ch. 320 sec. 5, as adde JuIY 24,1947, ch. 313, 61 Stat.
418, and taking of property after the effective date of this Act
by an election or exercise of a reservation to the state under
that federal Act is void.

Section 3. Prospective Application. This Act shall not be
construed to divest the state of, or to require compensation
by the state for, any right-of-way or other interest in real pro-
perty which was taken by the state, before the effective date
of thiis Act, bK the election or exercise of its right to take pro-
ggrtX through a reservation acguwed under the Act of June

, 1932, ch. 320, sec. 5, as added July 24, 1947, ch. 313 61
Stat. 418, _ _ _ _

Section 4. Short Title. This Act may be cited as the Right-
of-Way Act of 1966.

Section 5. Effective Date. This Act takes effect on the day
after its passage and approval or on the day it becomes law
without such approval.

APPENDIX C

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

Anchorage, Alaska
October 10, 1950
Executive Order 601, August 10, 1949

Executive Order G(Tl_ofAugrust 10,1949, established rights
of way along hlghways in the Territory of Alaska by means
of withdrawing from all forms of enti-y strips a specified width
on each side of each road.

__The width of the right of way along the Alaska Iél(i)%hwa'y
Is 600 feet. On all other through roads in Alaska it is 300 feef,
on feeder roads 200 feet, and on local roads 100 feet.

AIthouPh Region VII, Bureau of Land Management, had
atlompted [0 have easements created rather than withdrawals,
before the actual withdrawal order was issued, we had not even
then begun to comRrehend to what extent the Executive Order
would complicate the functions of the; Bureau of Land Manage-
ment. The Bureau of Land Management ?rad_ually had begun
to_pick up momentum in the processing of various types ofap-

lications following the delegation of authority fto the field.

e?endmg upon our not being completely hamstrung by lack
of funds, we could foresee the time when we could bécome
reasonably current. And then it happened. Executive Order
601 was promulgated.

First, let me point out to you, there are no withdrawals
alon% the railroad track of the Alaska Railroad. That is to say
that the right-of-way itself is an easement rather than a S'[_HR
of withdrawn land. Patents are issued to homesteaders whic
do not interfere with Ine operations of the Alaska Railroad
but yet include the land upon which the tracks are built. If
in thie future, a portion of the track is abandoned o the railroad
decides to adoPt another course, the land upon which the track
was first located automatically hecomes the propert%/ of the
individual in whose patent or deed it was described. There are
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no complications about a strip of land running up through the
country owned by nobody,

_Because of the existence of the withdrawal along roads,
it has ben ruled that no entry filed or initiated after August
10, 1949, may go across the road, unless it is in the category
of a local road with a rlght—of—way 100 feet wide. It has not
been possible for the Alaska Road Commission to officially
survey all of their roads and tie them in exactly with the ex-
isting"corners of the rectangular net of surveys. Until these
roads are surve?]/ed, it will not be possible in"some cases to
de%ermlne whether or not the road crosses a given homestead
entry.

Before any patent or final certificate can be issued to
homesteaders who are restricted to only one side of the road,
it will be necessary to survey many roads and all of the
homesteads affected by roads running through surveyed land.
This adds a tremendous job and workload to our Division of
Engineering. In addition, it adds a tremendous expense to the
taxpayers.

~ There isaccumulating in the Land Offices files of applica-
tions by veterans who have complied with the regulations an
who now want to obtain patent. These veterans are required
to live on_the land seven months and are not required to
cultivate. Therefore, they may make appllcatlon to obtain pa-
tent or, technically, to make final proofat the end of their seven
months residence period. But these papers cannot be processed
because withdrawal strips run through the land. The veteran
must await a survey, which may be forthcoming this field
season and may be forthcoming next field season.

After the surv_e;r has been made on the ground, it is
necessary for the figld notes to be processed, the plats to he
produced from the draftlnq boards, the completed plat to be
sent to Washington, the (Pla to he approved in the Washington
office, and then returned to the proper Land Office for official
filing. It is optimistic to assume that the plat will be finally
filed'in the proper Land Office within one year of the survey
on the qround._ Dur_m%_all of this time, the veteran has been
unable to publish his Tinal proof because his land cannot be
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adequately described in the notice of publication.

The Sterling nghwary, going down through the Kenai
Peninsula qwes US a specific project to discuss. The exact loca-
tion of that road was not known to the Anchorage Land Of-
fice and therefore manY entries were allowed which subse-
quently proved to straddle the road. In the meantime the entry-
men have cultivated land on one side of the road, and have
built their improvements on the other side of the road. Under
the present rules and regulations, each entryman must elect
which side of the road he is to take, and must relinquish_or
give up the [and on the other side of the road. We have specific
cases In which the road has cut across, leaving five, sh or ten
acres on one side of the road, and it is here that the_en_trrman
has built his house. He has cultivated and placed his fields on
the other side of the road. As the saying qoes, he is between
the devil and the deep blue sea, and we canbe of no assistance.

~ Then ass_um_lnq that the entryman selects the portion of
h;s_entr¥ which includes only ten acres or less. Under the pro-
vision of an act of 1947, the Alaska Road Commission still'has
the right to build a road through any homestead entry and
therefore technlcally, the Commission could put a road through
the small acreage that has been left to the entryman.

Here are some specific cases:

Anchorage 0Uf800, Richard Teller. There are 54 acres in
the whole application, which comprises two lots, one north of
the other. The Sterlm(t; Highway %oes through the two lots
from north to south, but not thro_ug the middIe, rather toward
the eastern edqe, about two-thirds of the way across. Teller
has huilt a small road and has planned to build his house on
the side of the road which would force him to choose the nar-
row strip. Originally his entry extended to Cook Inlet, and
therefore he had water frontage. Under the new regulations
he must relinquish either the area where he planned to build
his house, and construct a small road, and give up the portion
fronting the water, or he must select the portion fronting the
water and give up the area where he planned to build his Rouse
and which evidently has the best house site.
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There is nothing in the regulations which require us to in-
vestigate every homestead. We have an example of a case
where the homesteader had appeared to be complying with
the regulations in (‘IIOOd order. He was a veteran, and therefore
was not required to cultivate. His name is Clarence E. Her-
man, Anchorage 014574, There is nothing in the records to
indicate we should make an investigation-of his_ homestead,
therefore we went through the procedures which is called
"Clear I|st|ng.”Th_at is, the Division of Land Planning indicated
to the Land Office that a final certificate could e issued
without further mvestugatgon or negotiating of any type.
However, during a recent trip to that vicinity, a field examiner
was making routine investigations of othef homesteads, and
was incidentally checking the location of the road as he went
along. He discovered that the road goes through the homestead
entry of Clarence E. Herman, therefore, we must backtrack
in about everything that we have done. The Notice of
Allowance of Herman must be vacated. Then we will have to
have the road surveyed, and then await preparation ofa supple-
mental plat. When'the supplemental plat has been processed
and finally filed in the Land Office, we must require this
homesteader to publish again, as he already has published at
the time he submitted his final Pro_of. This homesteader had
also bumped up against the regulation which affected Depart-
ment of Interior employees as he was an employee of the
Alaska Road Commission, but haPplly that restriction has now
been removed through action of the Secretary of Interior.

You will recall that the homestead regulations state that
each qualified individual may obtain land under the homestead
laws up to a total of 160 acres. He may take that in one entry
or several entries. If he homesteads iri one part of Alaska and
(I;oes to another part of Alaska, he may homestead again, so
ong as he has not taken up an area exceeding 160 acres. If
a homesteader has less than 160acres and some available land
becomes Ipu_bhc domain adjacent to his or!?mal holdings, under
the regulations he can acquire this additional land If it does
not run_his total over 160acres. He is not required to live on
the additional land if it is contiguous to his original entry. As
a withdrawal along a highway causes a pit_j M* one
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side of the road to he not contiguous to a P}lece of land on the
other side of the road, an entryman who had 40 acres would
have to make proofand comﬁlete his reguwements on one side
of the road, then go across the road and build a house on that
side, or move his house across in order to take land only 200
feet away from his original entry. As the regulations do not
prevent a person from taking lands on both sides of the road
under two entries, it merely complicates the matter by pro-
viding additional filings that must be placed on record by an
entrYnglan in order to get across the road if the land is™*Ti
available.

The r_erqulatmns_prowde that an entryman may obtain 160
acres, so if the land is available, the entryman may stretch his
entry far along one side of the road until he has obtained 160
acres. There Is a serious question as to whether it is more
undesirable to have one entr* straddle the road than it is to
have one entry string along one side of the road for a mile and
a half or two miles.

Then another complication enters into a different phase
of lhe work. It appears that the withdrawals are in effect
through the Matanuska Valley as they are elsewhere. We have
on file several applications to purchase land. Two of them, An-
chorage 016216:and 016304, filed by Gerald Brunner and Floyd
Rock respectively, cover only five'acres each. We are assum-
ing that in this ¢ase the proposed sale may go on both sides
of the road, but in order to know exactly how many acres are
in the tract after the right of way has been deducted, it is
necessary to survey the road to know just where it enters and
leaves each tract, and then compute the acreage. In the mean-
time, the sales are not consummated.

We have many thousands of acres of unsurveyed lands
through which roads are now built or will be built. There are
claims which were staked out and are Iegall filed in the U.S.
Commissioners' offices before August 10, 1949, the date on
which 601 was promulgated. These settlement claims,
therefore, have precedence over the order. However, our
surveying crews are not investigators, and as they survey down
through the country, lhey are not aware of ‘which “claims
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antedate-Executive Order 601 and which do not. Therefore,
to be on the safe side, they mustPrepare their plats with two
rights of way, that which was in effect before Executive Order
1 and that which was in effect after Executive Order 601
was promulgated. It may be that there was a legal claim on
the land before August 10, 1949, but the claimant decides to
ﬂo back to the states and give it up. The next person who set-
es there must stay on one side or the other of the road, and
the wider n?ht of way becomes effective. Let us assume that
the claimant who was there before August 10, 1949, decides
voluntarily that he wants to be on only or, side of the road,
and extend his claim further back to Obtain other desirable
lands. In effect, therefore, he gives UP his claim to the other
side of the road, and immediately the wide right of way
becomes effective on that side, buf the narrow right of way
stays in effect on the side which the claimant retains. In no
oné given spot will anybody be able to determine what width
tLhe él hftf_o way is without referring to official plans in the
and Offices.

Let us assume another situation. A claimant was situated

within 50 feet of the center line of a through road before Ex-

ecutive Order 601 was promulgated. For some reason he built
his house within 50 feet of the road. Then he decides that he
will have to go back to the states, and sells his house and gives
up his claim to another individual. This sale we will assume
was made after August 10,1949. Immediately the house is in

trespass,. as it is located within the right of way, and the se-

cond c'aimant must move it back in"order to"get it on his
homestead claim, which starts 100 feet from the center line
of the road, if the road is a feeder road, and 150 feet from the
center line of the road if it is a through highway. If this situa-
tion should develop along the Alaska Highway, of course, the
man would have to move the house back 300 feet from the
center line of the road.

Of course the Road Commission will straighten out many
of the kinks in its highway system. Whenever it does that, it
leaves strips of no man’s land, which are withdrawn from en-
try. If these strips are restored to entry, the adtjommg land
owner does not have preference, but veterans of World War

G-

|1 have preference to obtain these strips of land. We have heen
advised that the withdrawal becomes effective when the Road
C mmission sets its survey stakes through the public domain.
In some cases | would imagine that the Alaska Road Commis-
sion officials change their minds and locate the road elsewhere
than where it was first surveyed. Then we may have a very
realtd|fference of opinion as to where withdrawals actually do
exist.

~ Previously in this memorandum, | mentioned that addi-
tional expense results from the requirement that we survey
the roads. Each session it would be necessary to hire two
draftsmen to keep up with the work of a field crew and to do
a little extra work otherwise. It would take this one survey
crew working indefinitely as we do not know how many roads
are located within the réctangular sur\_/e%s at present, or do
we know how many roads are to be built by the Alaska Road
Commission in the fiiture. We are unable to estimate how many
survey crews it actually would take to keep current with this
work, but it is conservatively estimated that it would cost at
least $31,000 per crew each season.

_If the road rights of way were easements instead of
withdrawals, it would not be necessary for us to delay pro-
cessmq of the applications for final proofhby veterans or others.
It would not again cause us to_build ug a backlog which will
extend for 2, 3and sometime 5 years before the surveys are
all completed. The Alaska Road Commission could changg their
rights of way under the act of July 1947, without there being
any question as to the ownership of the land. The entryman
would still own the land, and the Alaska Road Commission
would have an easement, across it. There would not be addi-
tional expense to the taxPayers of hmnq additional survey
crews, and there would not be the delay in the survey Program
that will result in our putting experienced men on the road
survey work instead of on other work that requires attention.

_The situation is very grave. The results of the Promulga-
tion of Executive Order 601 were not foreseen, but now that
we are operating with il. in effect, we can see it’s failing, and
we should act accordingly.
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MEMORANDUM April 26, 1984

SUBJECT: Release of claims of the state
(Work Order No. 13-2222)

T0: Representative Charlie Bussell
Chairman, House Judiciary Committee

FROM: Richard A. Bradley
Legislative Counsel/jo0

The above described bill was provided to you earlier today
at Joe Brewer®"s request. At that time 1 advised Mr. Brewer
that I would be providing the committee with comments on the
bill. ;

(D In my memorandum of April 17, 1 noted that not only the
state but also certain municipalities of the state may avail
themselves of the benefits of the Acts of Congress and
public land orders in question. I stated that the rights of
the municipalities were not extinguished by the bill. [
think that 1 was wrong in part but | believe that if the
typical phrase "by the state™ 1is deleted (for example, in
the title and at line 28, page 1 of the bill), this possible
ambiguity 1is removed. I believe that it is also desireable
to acknowledge that neither the state nor municipalities may
avail themselves of the benefits of the easements and sub—
sections (c¢) and (d) should be conformed to that effect.

(2) The committee asked that the phrase "the subservient
estate” Dbe deleted from subsection (b) and that it be re—
placed with "the adjoining property owners on the effective
date of this Act". I have included the phrase as requested.

But I note that it is possible that the substituted phrase
has a different substantive meaning from that suggested by
"the subservient estate".

If I am correct that the bill is a response to State v.
Alaska Land Title Ass"n., 667 P.2d 714 (Alaska 1983), cert.
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den., 52 U.S.L.W. 3509 (January 9, 1984), the bill addresses
the exercise by the state and municipalities of the state of
rights determined by the Alaska Supreme Court to have been
created by easements established under certain Acts of
Congress and certain public land orders of the U.S. Depart—
ment of the Interior.

In an easement, two estates (separate ownership interests)
in the same land are created. In an easement, a right of
use is created in the property of another. As Black®s Law
Dictionary 1indicates, a "servient estate” (or a "subservient
estate”) is one that is burdened with a servitude (benefit)
in favor of someone else. And the dominant estate 1is the
right to a particular use that results from the easement.

In the situations described in the bill, the state or the
municipality of the state is the owner of the dominant
estate in the easement; the owner of the land adjoining the
easement who also owns the land under and subject to the
easement is the owner of the servient (subservient) estate.

f * 1 ?
It is the person who owns the servient estate who should
receive the released and relinquished easement; that person
will usually be the person whose property "adjoins"™ the land
subject to the dominant easement but the bill confuses this
distinction because there will frequently, perhaps typically
be two property owners whose land "adjoins"™ the easement.

IT I may be of further assistance, please advise.

RAB:o0jb
J6/077
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MEMORANDUM April 17, 1984

SUBJECT: An Act releasing claims of the state within
certain rights-of-way
(Work Order No. 13-2222)

TO: Representative Charlie Bussell
Chairman
House Judiciary Committee

FROM: Richard A. Bradley (i
Legislative Counsel

You have requested the enclosed bill in final; because the
draft does not address certain aspects that seem naturally
raised by the bill, 1 have prepared the bill in draft for
your consideration.

The bill seems to be a response to State v. Alaska Land
Title Ass™n. 667 P.2d 714 (Alaska 1983) , cert. den. 52
U.S.L.W. 3509 (January 9, 1984). While | have reviewed the
case briefly preparatory to putting the bill into form for
your introduction, 1 confess | have not sought to become
altogether familiar with the law of that case.

But certain observations may be made regarding the bill.

(1) The bill deals exclusively with the use by the
state of the benefits of the cited Acts of Congress and
orders of the Department of the Interior.

However, as the Alaska Supreme Court®s opinion indi—
cates 1in passing, municipalities of the state may avail
themselves of the benefits of the Acts and orders. [
have not sought to extinguish the ability of these
municipalities to use the Acts and orders.

(2) The rights-of-way are presently used by the state
(or municipalities) to straighten the right-of-way or

to widen or improve the roadbed. Those benefits will

cease if the bill passes.
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But the rights-of-way are also used by itilities (of
both a public and private nature) for sower and water
lines, natural gas lines, electric power lines, and so
forth. The bill does not indicate whether these rights
continue though it seems clear that they are put in
some jeopardy by the extinguishment of the estate on
which they rely. Do you wish to deal with these
issues? See, for example, AS 19.25.010 which provides:

Sec. 19.25.010. USE OF RIGHTS-OF-WAY FOR
UTILITIES. A utility facility may be constructed,
placed, or maintained across, along, over, under
or within a state right-of-way only 1in accordance
with regulations prescribed by the department and
if authorized by a written permit issued by the
department.

(3) While 1 do not have an answer to suggest, 1 think
it is patently clear that the outer edge of the ditch—
ing, if any, along the roadway 1is not clean demarcation
on which to base title to land} whether the existing
property line reflects good public policy, or not, at
least the line is clearly established. I make this
point only because the provisions of the Acts of
Congress, orders of the Interior Department, and the
efforts of the highway department have already been a
goldmine for lawyers and a source of anxiety to proper—
ty owners, title insurance companies and a newly added
uncertainty seems undesireable. In this connection,,
you may wish to consider the concepts implied in AS
19.25.070.

(4) Finally, note that 1 have followed the draft
provided to us in drafting this bill. But subsecs.
(b) - (e) are altogether contained within (a) of the
bill and are unnecessary.

may be of further assistance, please advise.

RABsojb
J6/054 Enclosure






MEMORANDUM RE HOUSE BILL

TO RELINQUISH RIGHTS-OF-WAY

Alaska achieved statehood twenty-five years ago. Before
stathood the Department of Interior, through certain Pulic Land
Orders, took rights-of-way for roads from landowners without com—
pensating the landowners. Since statehood the Department of
Transportation and Public Facilities (DOTPF), acting for the
State of Alaska, 1is still taking private property without compen—
sating the landowners.

In 1966, the Alaska State Legislature enacted Ch. 92
(HB 415 am) which prohibited such takings by the State. The
purpose of the law was to "alleviate economic Qardship and phg&ical
and mental distress occasioned by the taking of land by the State
of Alaska [for] which no compensation 1is paid to the person
holding title to the land."” The Legislature prohibited any
further utilization of rights-of-way pursuant to various Public
Land Orders and federal acts.

At the time of Statehood the State received a quit
claim deed from the federal government conveying to the State
certain roads built by the United States. DOTPF claims that the
quit claim deed also conveyed certain easements or rights-of-way
that were not described therein but included in Public Land Orders
that were not even recorded in the various Recorders Offices
throughout the state. DOTPF presently claims a right to highway

rights-of-way varying in width from 100 to 300 feet surrounding



every major highway 1in the state and a smaller easement for most
of the local roads throughout the state. VJhen DOTPF determines
that it needs to expand or modify an existing roadwi.y where it
claims a right-of-way exists by virtue of the federal government,
it does so without paying compensat ion to the landowner for the
value of the property taken.

The reservations for rights-of-way and easements were
made by the federal government between 1947 and 1956. They were
set forth in a series of Public Land Orders (namely PLO 601, 757,
and 1613) and a Department of Interior Order (DO 2665) which were
not recorded 1in District Recorders Offices 1in Alaska but were
published in the Federal Register, which was a publication utilized
by federal agencies. , ) t

The rights-of-way and reservations were not specifically
included 1in the patents 1issued to homesteaders in Alaska. Home —
steaders in Alaska were not 1informed of the existence of the ease—
ments and rights-of-way at the time they were 1issued patents and
did not know the federal government was claiming a portion of their
property for highway purposes. Now DOTPF 1is claiming right-of-way
easements in the same way by virtue of the quit claim deed
mentioned above.

No landowner or member of the public can know where
DOTPF claims a right-of-way easement because those easements are
not recorded and are not show* on plats available 1in the Recorder”s

i [tr-
Offices. :



The Supreme Court of Alaska, 1in State v. A.L.T.A., has held that the
easements are valid. The decision is wrong and must be reversed
through the enactment of a law that will relinquish these easements
and require DOTPF to pay just compensation for lands taken by

them.
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STATE of Alaska,
Appellant/Cross-Appellee,

V.

ALASKA LAND TITLE ASSOCIATION;
Security Title and Trust Company of
Alaska; Alaska Title Guaranty Compa-
ny; Brokers Title Company; Lawyers
Title Insurance Agency, Inc.; Safeco Ti-
tle Agency, Inc.; Fairbanks Title Agen-
cy; Valley Title and Escrow Company;
First American Title Insurance Compa-
ny; Transamerica Title Insurance Com-
pany; Hansen Associates, an Alaska
Limited Partnership; Richard L Boy-
sen; and Jack White Company, Appel-
lees/Cross-Appellants,

and

Theodore M. Pease, Jr., and Claire V.
Pease, Appellees.

TRANSAMERICA TITLE INSURANCE
COMPANY, Appellant,

V.

Theodore M. PEASE, Jr., and Claire V.
Pease, Appellees.

Nos. 5407, 5408.
Supreme Court of Alaska.

JVlav 27. 1983

Appellees and Cross-Appellants Petition
for Rehearing Denied July 8, 1983.

Appellants and Cross-Appellees Petition
for Rehearing Granted July 8, 1983.

As Amended July 8, 1983.

Action was brought for declaratory
judgment by association representing vari-
ous title insurance companies, individual ti-
tle insurance companies, and several land-
owners against State, municipality, and oth-
ers. The Superior Court, Third Judicial
District, Anchorage, Victor D. Carlson, J.,
entered judgment against State and title
insurance company, and ap|>eul was taken.
The Supreme Court, Matthews, J., held
that: (1) trial court erred in declaring that

SLite could not lake nr utilize any |mrliun

667 PACIFIC REPORTER, 2d SERIES

of property owner’'s land for local road
which was in excess of 33 foot easement;
(2) trial court erred in declaring that nei-
ther State nor municipality couiri take any
portion of landowner’s property for through
road which was in excess of easement
widths specified in their respective patents
without just compensation; and (3) publica-
tion in Federal Register imparted construc-
tive notice and served to preclude subse-

gquent innocent purchaser status.

Affirmed in part, reversed in part, and

remanded.

Rabinowitz, C.J., dissented in part and

filed opinion.

1. Public Lands g=>135(1)

Right-of-Way Act of 1966, which pre-
cludes State from taking privately owned
property by election or exercise of re. crea-
tion to State and that Act shall not be
construed to divest State of any right-of-
way or other interest in real property which
was taken by State, before effective date of
Act, by election or exercise of its right to
take property through a reservation, was
not applicable to State’s claim of 50 fool
road easement along south boundary of
landowner's property, in that easement in
qucs'ion was established by departmental
order under authority of statute to which
Right-Of-Way Act was inapplicable. 18
U.S.C. (1958 Ed.) §§ 321a, 321d.

2. Public Lands c= 135(1)

Staking requirement of subsection of
department of interior order providing that
reservation and rights of way or easements
will attach as to all new construction in-
volving public mads in Alaska when survey
stakes have lieen set on ground and notices
have lieen posted at appropriate points
along route of new construction specifying
tyjie and width of roads was not applicable
to road affecting landowner’s pro|>erly. in
that mad was an existing road when order
was promulgated, while subsection by its
express terms only applies to new construc-

tion.
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3. Public Lands *=64

Before highway may lie created, there
must lie either some positive act on part of
appropriate public authorities of stale,
clearly manifesting an intention to accept a
grant, or there must be public user for such
a period of time and under such conditions
as to prove that the grant has been accept-
ed.

4. Public Lands *=135(1)

Staking requirement of department of
interior order was inapplicable to certain
highway, in that highway was in existence
by time of homestead entry of landowners’
predecessor. 48 U.S.C. (1958 Ed.) § 321d.

5. Public Lands g=»135(1)

Trial court erred in declaring that r.ji-
ther State nor municipality could take any
portion of landowner’s property for through
road which was in excess of easement which
was specified in their rcsicctive patents
without just compensation.

6. Public I"inds «>135(1)

Trial court properly determined that
certain landowners were entitled to declara-
tion agains' State and municipality that
neither Slate nor municipality could lake
any portion of their pro|>erties for through
road which was in excess of easement which
was specified in their respective patents
without just compensation, where landown-
er's projierty was entered in 1945, so that it
was not hereafter entered for purposes of
statute under which mandatory reservation
was limited to patents for land hereafter
taken up, or located in territory of Alaska.
Pickett Act, §§8 1, 2, 43 U.S.C. (1970 Ed)
§§ 141, 142; 48 U.S.C. (1958 Ed.) § 321(1L

7. Insurance *=42G.|

Title insurance company was liable to
property owners under policy for value of
17 foot strip taken pursuant to interior de-
partment order, in that publication of pub-
lic land order in Federal Register imparted
constructive notice of order as to land it
affected.

Public Lands *=138
Public land orders, which appeared in
Federal Register, imparted constructive no-

lice of conflicting'deed or encumbrance,
thereby preventing pro|»erty owner from
claiming innocent purchaser status.

9. Estoppel ¢=62.2(2)

Because publication of land orders in
Federal Register imparted constructive no-
tice of easements which they created, that
notice made reliance unreasonable, and thus
State was not estopped from claiming any
casements under orders here involved.

10. Public Lands *=135(1)

By operation of law, land conveyed by
the United States is taken subject to previ-
ously established rights of way where in-
struments of conveyance are silent as to the
existence of such rights of way.

11. Public Lands *=135(1)

No suit to vacate or annul a patent in
order to establish a previously existing
right-of-way is necessary because patent
contains an implied bylaw condition that it
is subject to such a right-of-way, and thus
statute of limitations expressed by statute
providing that suits by the United States to
vacate and annul any patent shall only be
brought within six years after the date of
the issuance of such patents did not apply.
43 U.S.C.A. § 11C6.

Jack McGee, Asst. Atty. Gen., Wilson
Condon, Ally. Gen., Juneau, for appel-
Innl/eros.x-nppolloc.

David A. Devine and Michael W. Price,
Groh, Eggers, Robinson, Price & Johnson,
Anchorage, for appc!lees/cross-ap|>ellnnta.

Before RABINOW1TZ. C.J., and BURKE.
MATTHEWS a... COMPTON, JJ.

OPINION

MATTHEWS, Justice.

This is an action for a declaratory judg-
ment brought by an association represent-
ing various title insurance companies, indi-
vidual title insurance companies, and sever-
al landowners against the State of Alaska,
the Municipality of Anchorage, and Then-
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dore and Clair Pease. Nine claims for re-
lief were presented.

The first cla:n mwight, a determination
that a title i; irance policy issued by
Transamerica Title Insurance Company to
the Peases excluded from coverage any
rights-of-way created pursuant to certain
Interior Department Orders, namely. Public
Land Orders 601, 757,1613, and Departmen-
tal Order 2665.

The second claim for relief sought a dec-
laration that claimed easements for “local
roads" as defined in DO 2665 could not be
used by the State or municipal governments
because of the Alaska Right of Way Act of
1966.

The third related to "feeder roads" as
defined in PLO 601 nnd DO 2665, seck:ng a
declaration that rights-of-way for such
roads could not be utilized because of the
Alaska Right of Way Act of 1966.

The fourth claim for relief concerned
property owned by plaintiff Hansen Associ-
ates along the Seward Highway. It alleged
that the original patentee had made a
homestead entry prior to tne effective date
of the first order involved, PLO 601, and
sought a declaration that no through road
casement under PLO 601 or any of its suc-
cessors could be claimed.

The fifth claim for relief referred to a
quitclaim deed given on or about April 7,
1959, conveying the United States’ interests
in the highways in Alaska to the State.
The deed was recorded October 2, 1969.
This claim sought a declaration that the
quitclaim deed would hnve no eifect on
bona fide purchasers for value who pur-
chased and recorded prior to the State's
recording of the quitclaim deed.

The sixth claim for relief alleged that the
failure of the United Slates or the State to
record PLOs 601, 757, and 1613 and DO
2665 in a State recording office rendered
any casements that might otherwise have
been created by those orders void as against
subsequent innocent purchasers for value
who first duly recorded their interests.

The seventh claim alleged a theory of
eslop|)cl against the Stale and Municipality,
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claiming that for twenty years they had
allowed pro]>erty owners to develop proper-
ty on which they nov claim an casement
pursuant to PLOs 601, 757, and 1613 and
DO 2665, that no notice of such claims had
been given, and that individual property
owners would lie prejudiced if the State and
the Municipality were now permitted to
utilize saeh easements.

The eighth claim sought a declaration
that no easement could be taken by the
State or the Municipality for a local, fcHer,
or through road under the authority of
PLOs 601, 757, and 1613 or DO 2665 liecause
of the Right of Way Act of 1966.

The ninth claim alleged that prior to the
quit-cluim deed from the United Stales to
the State of April 7, 1959, the United Stales
had patented to private landowners pro|>or-
ty which included rights-of-way now
claimed by the State. A declaration was
sought that these patents were conclusive
us against the State and that the patents
could not be vacated or annulled because of
the six year statute of limitations set forth
in 43 U.S.C. § 1166.

Thu Peases cross-clnimed against the
State, alleging that the State unlawfully
claimed a 50 fool road easement along the
south Imundary of their property whereas
only u 33 foot easement was described in
the patent from the United Slates to their
predccessor-in-inlcrest.  They sought just
compensation for the 17 foot difference in
the approximate sum of $3,000.00 plus in-
terest from the date of taking. The Peusns
also counterclaimed against Transamerica,
alleging that if the Slate was entitled to a
full 50 foot right-of-way Trunsamcrica
would lie obliged under the title jiolicy to
comijensale them for the value of the 17
foot strip.

Before answering, the State filed a mo-
tion for a more definite statement request-
ing legal descriptions of property across
wliich the complaint alleged that the Slide
was claiming rights-of-way. In res|H>nse,
the plaintiffs descrilted the prolierly owned
by Hansen Associates along the Seward
Highway, with resliecl to the fourth claim
for relief, anil prolierty owned by plirntiff
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Richard L. Boysen wh<ch also lay along the
Seward Highway, with respect to the sev-
enth claim. The State then answered the
complaint, placing in controversy all the
legal theories of the plaintiffs.

The State, all plaintiffs, and the Peases
moved for summary judgment as to all
claims. The court denied the State’s mo-
tion, granted the plaintiffs’ motion as to the
second, third, and eighth claims, and grant-
ed the Peases’ motion as to their cross-claim
and counterclaim. Following entry of a
memorandum of decision reflecting these
actions the court entered a declaratory
judgment containing four numbered para-
graphs, which proceed from the abstract to
the particular. They are:

1. The State of Alaska and the Munic-
ipality of Anchorage are claiming high-
way easements for local, feeder, and
through roads in excess of easement
widths specified in patents issued to Alas-
ka piopcrty owners. Said easements are
cla'med by the State or the Municipality
pursuant to authority derived from Pub-
lic Land Orders 601, 757, 1513 and De-
partment Order 2665. For the reasons
set forth in the Memorandum of Decision
dated May 7, 1980, the court hereby
awards Plaintiffs a summary judgment
against the State of Alaska and the Mu-
nicipality of Anchorage declaring that the
State and the Municipality nay not take
or utilize property for local, feeder, or
through roads in excess of the widths set
forth in the patents to the affected prop-
erties without just compensation to the
owners of the affected properties unless
such local, feeder, or through roads were

the easement widths sjiecificri in their
resjieclive patents without just comlicn-
sation.

3. The Defendants Pease arc hereby
awarded a summary judgment on their
cross-claim against the State of Alaska
declaring that the State may not take or
utilize any jmrtion of the Peases’ land for
the local road presently known as Rabbit
Creek Road whicr. is in excess of the
33-foot easement width specified in the
patent to the Peases' property without
just congiensalion. The Peases’ property
is described as Lot 191, Section 33, Town-
ship 12 North, Range 3 West, Seward
Meridian, Anchorage Recording District,
Third Judicial District, State of Alaska.

4. The Defendants Pease are hereby
awarded a summary judgment on their
counterclaim against Transamerica Title
Insurance Company declaring that Trans-
america is liable under its title insurance
policy issued to the Peases for the taking
by the Stale of Alaska of a 17-foot strip
of land for the local road known as Rab-
bit Creek Road, which 17-foot strip of
land was in excess of a 33-foot easement
sliecified in the Peases' patent. However,
since the State of Alaska must compen-
sate the Peases for the taking or utiliza-
tion of said additional 17-foot easement,
the Peases shall collect just compensation
from the State of Alaska, and upon re-
ceipt of said just com|iensution the Peases
shall not be entitled to recover damages
from Transamerica Title Insurance Com-
pany for said taking of the additional
17-foot strip of property.

The State has apjiealcd from this judg-

occupied and staked by the State of Alas-
ka or the Municipality of Anchorage prior
to April 14, 1966, or were specifically
designated in the patents to the affected
real pro|Xjrtics.

2. The Plaintiffs Hanson [sic] Associ-
ates and Richard L Boysen are hereby
awarded a summary judgment against
the State of Alaska nnd the Municipality
of Anchorage declaring that neither the
State nor the Municipality can take any
portion of their pro|>crtics for the
through road presently known as the Old
Seward Highway which is in excess of

ment. The plaintiffs have cross-apjwaled,
claiming that the superior court should
have granted them judgment on their
fourth, fifth, sixth, seventh, and ninth
claims for relief. In addition, Transamerica
Title has ap|>ealed from the judgment
against it in favor of the Peases.

|
THE STATE'S APPEAL AS TO THE
PEASES' PROPERTY

We turn first to the apiieal of the State
as it relates to the Peases' property.
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The patent to the 2.5 acre Pease parcel
was issued on October 4, 1955, pursuant to
the Small Tract Act of 1938, 43 U.S.C.
§§ 682a-682e (1938), re/*aled by Pub.L.
No. 94-579, Title VI, § 702 (1976). The lot
was leased to the Peases’ preriecessor-in-in-
terest on May 1, 1953. The patent contains
two relevant reservations. One is a blanket
reservation for roads "constructed or to lie
constructed by or under authority of the
United States or by any State created out
of the Territory of Alaska, ...” This res-
ervation was made pursuant to 48 U.S.C.
§ 321d, ch. 313, 61 Stat. 418 (1947), repealerf
by Pub.L. No. 86-70, § 21(d)(7), 73 Stat. 146
(1959), which provides in part:

In all patents for lands hereafter taken

up, entered, or located in the Territory of

Alaska, and in all deeds by the United

States hereafter conveying any lands to

which it may have reacquired title in said

Territory not included within the limits

of any organized municipality, there shall

be expressed that there is reserved, from
the lands described in said patent or deed,

a right-of-way thereon for roads, road-

ways, highways, tramways, trails,

bridges, and appurtenant structures con-
structed or to be constructed by or under
the authority of the United States or of
any State created out of the Territory of
Alaska....

The other relevant reservation in the patent
reser'es a 33 foot right-of-way for roadway
purposes along the south and east bounda-

1 Fed.Reg. 5048 (1949).
2. 16 Fed.Reg. 10,749 (1951).

3. 16 Fed.ReR. 10,752 (1951).

14 Fed.Reg. 5048 (1949). The quoted lan-
uage is from the sixth Tparagraph of PLO 601.
hesixth paragraph in full stales:

~ Subject to valid existing ri?hts and to exist-
ing surveys and withdrawals for other than
highway ﬂurposes, the public lands in Alaska
lying within' 300 feet on each side of the
center line of the Alaska Hl?hway, 150 feel
on each side of the:center line of all other
through roads, 100 feet on each side of the
center line of all feeder roads, and 50 feet on
each side of the center line of all local roads,

~

in accordance with (he following classifica-

tions, are hereby withdrawn from all forms
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ries of the tract Rabbit Creek Road lies on
the south boundary of the Peases' properly.
As this case has I>een presented all parties
have assumed that Rabbit Creek Road was
in existence as a local road at all limes
relevant to the various orders hereafter dis-
cussed. We make the same assumption.

In 1978 the State widened Rabbit Creek
Road from 66 feet to 100 feet. The road
occupied a 33 foot strip on the Peases’ pro|>-
erty liefore widening and a 50 foot strip
after widening. The State claimed a 50
foot easement on each side of the center
line of Rabbit Creek Road, citing PLOs
601 1and 757* and DO 26653 as authority
for widening the road without compensat-
ing the Peases for taking the extra 17 feet.

PLO 601, effective August 10, 1949, with-
drew “the public lands in Alaska lying with-
in ... 150 feet on each side of the center
line of all ... through roads, 100 feel on
each side of the center line of all feeder
roads, and 50 feel on each side of the center
line of all local roads, ... from all forms of
appropriation under the public land laws,
... and reserved them “for highway pur-
poses.” 1

The Secretary of the Interior promulgat-
ed PLO 757 and DO 2665 on October 19,
1951, 16 Fed.Reg. 10,749, 10,752 (1951).
DO 2665 was filed first. Id. at 10,752, It
established, an -mg other things, easements,
rather than withdrawals, of 50 feet on each

of appropriation tinder the public land laws,

including the mmmg and  mineral-leasing

laws, and reserved for highway purposes:
_ Through_Roads ,

Alaska Highway, = Richardson Highway,

8Ifefznn Highway, Haines Highway, Tok Cut-

~ Feeder Ronds ,

Sleese Highway, Elliott Highway, McKin-
ley Park "Road, Anchorage-Potter-Indian
Road, Edgertnn Cut-Off, Tok Eagle Road,
Ruby-Long-Poonnan  Road, Nome-Solomon
Road, Kenai Lake-Homer Road, Fairbanks-
College Road. Anchorage-Lake Spenard
Road. Circle Hot Springs Road.

Local_Roads
All roads not classified above as Through

Roads or Feeder Roads, established or main-

tained under the jurisdiction of the Secretary
of the Interior.
. at 5048-49 (1949).

tl
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Clleis £67 P.2d 714 i Alaska 1913)

side of the center line of each local road and
of 100 feet as to each feeder road.* PLO
757 amended the sixth paragraph of PLO
601, see note 4 supra, increasing the with-
drawal for the Seward Highway [the An-
chorage-Potter-Indian Road in PLO 601]
from 100 feet to 150 feet on each side of the
center line. 16 Fed.Reg. 10,749, 10,750
(1951). PLO 757 repealed the general with-
drawal for local and feeder roads contained
in the sixth paragraph of PLO 601, thus

S. 'd16 Fed.Reg. 10,752 (1951). DO 2665 pro-
vides:
RIghts;of-Way for Highways in Alaska
Section 1~ purpose, () The purpose of
this order is to ﬁl) Fix the width c1 all public
highways in Alaska established or main-
tained under the jurisdiction of the Secretary
of the Interior and &22} prescribe a uniform
procedure for the establishment of rights-of-
way or easements over or across the public
lands for such highways. Authority for these
actions is contained in section 2 of the act of
June 30. 1932 (47 Stat. 446. 48 U.S.C. 321a).
Section 2. width of public highways, (a)
The width of the public highways in Alaska
shall be as follows: ,
(1) For through roads: The Alaska High-
way shall extend 300 feet on each side of the
center line thereof. The Richardson High-
way, Glenn Highway, Haines Highway. Se-
ward-Anchotaﬁe Highway, Anchorage-Lake
Spenard HI? way and " Fairbanks-College
Highway shall exténd 150 feel on each side of
the center line thereof. .

(2) For feeder roads: Abbott Road (Kodiak
Island), Edgerton Cutoff, Elliott Highway. Se-
ward Peninsula Tram road. Steese H|gwway,
Sterling Highway, Taylor Highway, North-
way Junction to Airport Road. Palmer to Ma-
tanuska to Wasilla Junction Road, Palmer to
Finger Lake to Wasilla Road. Glenn Highway
Junction to Fishhook Junction to Wasilla to
Knik Road, Slana to Nabesna Road, Kenai
Junction to Kenai Road. University to Ester
Road, Central to Circle Hot Springs to Por-
tage Creek Road, Manle% Hot pr|ngi<s to
Eureka Road, North Park Boundary to Kanl-
ishna Road, Paxson to McKinley Park Road,
Sterling Landing to Ophlr Road, Iditarod to
Flat Road, Dillingham to Wood River Road,
Ruby to Long to Poorman Road, Nome to
Council Road and Nome to Bessie Road shall
each extend 100 feet on each side of the
center line thereof. ,

(3) For local roads: All public roads not
classified as through roads or feeder roads
shall extend 50 feel'on each side of the center
line thereof.

Section 3. Establishment of rights-of-way
or easements, () A reservation ?or highway
Purposes covering the lands embraced in the
hrough roads mentioned in section 2 of this

effuc' njf a revocation of the 601 withdraw-
als it to them. However, PLO 757 ac-
knowledged that DO 2665 had already es-
tablished easements as to feeder and local
roads and did not pur|K)rt to revoke them.

The final paragraph of PLO 757 states:

Easements having been established on
the lands released by this order, such
lands are not open to appropriation under

the public land laws... .*

order was made bX Public Land Order No.
601 of August 10, 1949, as amended by Pub-
lic Land Order No. 757 of October 16. 1951.
That order operates as a complete segrega-
tion of the land from ail forms of appropria-
tion under the public-land laws, including the
mining and the mineral leasing laws,
(b) A right-of-way or easement for high-
way purposes covering the lands embraced in
the feeder roads and the local roads equal in
extent to the width of such roads as estab-
lished in section 2 of this order, is hereby
established for such roads over and across
the public lands. . .
(csJ The reservation mentioned in para-
graph (a) and the rights-of-way or easements
mentioned in paragraph Fb) will attach as to
all new construction involving public roads in
Alaska when the survey stakes have been set
on the ground and notices have been posted
at appropriate points along the route of the
new construction specifying the type and
width of the roads.

Section 4. Rond maps to be filed in proper
Land office. Maps of all public roads in
Alaska heretofore or hereafter constructed
showing the location of the roads, together
with apProprlate plans and specifications,
will be filed by the Alaska Road Commission
in the proper Land Office at the earliest Bos-
sible date for the information of the public.

Id

6. 16 Fed.Reg. 10,749, 10,750 (1951). The text
of PLO 757 so far as it is relevant here states:
The sixth paragraph of Public Land Order

No. 601 of August 10, 1949, reserving public
lands for highwa Burposes, commencing
with the words "Subject to valid eX|st|n?
rights", is hereby amended to read as fol-

lows:
~ Subject to valid existing riPhts and to exist-
ing surveys and withdrawals for other than
highway purposes and public lands in Alaska
Iymg within ... 150 feet on each side of the
center line of the ... Seward-Anchorage
nghwa¥ ... are hereby withdrawn from all
forms of appropriation under the public-land
laws including the mining and mineral-leas-
|n%laws, and reserved for highway purposes.

asements having been established on the
lands released by this order, such lands are
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Thus one effect of !?LO 757 and DO 2665
was to substitute eisements for the with-
drawals made in PLO 601 as to local and
feeder roads.

The State’s claim lo the full 50 feet, from
the center line, of Klabbit Creek Road is in
all relevant respect.; identical to the claim
that it successfully asserted in State, De-
partment of Highways v. Green, 5t6 P.2d
595 (Alaska 1978). In Green, as in the
Peases' claim, the patents were issued by
the United States under the Small Tract
Act and contained blanket roadway ease-
ments under 48 U.S.C. § 321d as well as
specific 3J foot easements. The local road
in question in both cases was built before
DO 2665 was promidgated, and the lease as
well as the patent was issuer! after promul-
gation of DO 2665. We held in Green that
DO 2665 was issue} pursuant to 48 U.S.C.
§ 321a, as distinct from 48 U.S.C. § 321d;
that DO 2665 waj applicable to patents
issued under the Small Tract Act; and that

not open to appropriation under the public-
land laws except as a part of a legal subdivi-
sion, if surveyed, or an ad#]acent area, if un-
surveyed, and subject to the pertinent ease-

ment.
id. at 10,749-50.

7. The Right-cl-Way Act of 1966 states:

Section i. PURPOSE. This Act is intend-
ed to alleviate the economic hardship and
physical and mental distress occasioned by
the taking of land, by the State of Alaska, for
which no compensation is paid to the persons
holding title to the land. This practice has
resulted in financial difficulties and the depri-
vation of peace of mind regarding the securi-
t%/ of one's possessions to” many citizens of

the State of Alaska, and which, if not cur-
tailed by law, will continue to adversely af-
fect citizens of this state. Those persons
who hold title to land under a deed or patent
which contains a reservation to the state b
virtue of the Aci; of June 30, 1932, ch. 320.
sec. 5, as added July 24. 1947, ch. 313, 61
Stat. 418, are subject to the hazard of having
the State of Alaska take their property with-
out compensation because all patents or
defds containing the reservation required by
that federal Act reserve to the United States
or the state created out of the Territory of
Alaska, a ngh_t-of-wgg for roads, roadways,
tramways, trails,-'bri %es, and appurtenant
structures either construc |
structed.  Except for this reservation the

State of Alaska, under the Alaska constitu-

tion and the constitution of the United States,

ructed or 10 be con-
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the 50 fool right-of-way established by DO
2665 was effective even though only a 33
foot right-of-way was expressed in the pat-
ent. 586 P.2d at 600-03.

The superior court reasoned that Green
was not controlling because of the previ-
sions of the Right-of-Way Act of 1966, ch
92 S.LA. 1966.7 Sections 2 and 3 contain
the operative provisions of the Righl-of-
Way Act of 1966. Section 2 precludes the
State from taking “privately owned proltcr-
ty by the election or exercise of a reserva-
tion to the state acquired under [48 U.S.C.
§ 321d],” and section 3 provides that the
Act shall not be construed to divest the
State of "any right-of-way or other interest
in real property which was taken by the
state, before the effective date of this Act.
by the election or exercise of its right to
take property through a reservation ac-
quired under [48 U.S.C. § 321d]." The ef-
fective date of the Right-of-Way Act of
1966 was April 14, 1966.

would be required to pay just compensation
for any land taken for a right-of-way. It is
declared to be the purpose of this Act to
Blaqe persons with land so encumbered on a

asis of equality with all other property hold-
ers in the State of Alaska, thereby preventmgi
the taking of property without "payment o
just compensation ‘as Browded by lai, and in
the manner provided by law.

Section 2. TAKING OF PROPERTY UN-
DER RESERVATION VOID. After the effec-
tive date of this Act. no agency of the state
may take privately-owned property by the
election or exercise of a reservation to the
stale acquired under the Act of lune 30.
1932, ch. 320, sec. 5. as added July 24, 1947.
ch. 313, 61 Stat. 418. and taking of property
after the effective date of this Act by the
election or exercise of a reservation to the
state under that federal Act is void.

Section 3. PROSPECTIVE APPLICATION.
This Act shall not be construed to divest the
state of. or to require compensation by the
state for, any right-of-way or other interest in
real property which was taken by the slate,
before the effective date of this Act, by the
election nr exercise of its right to take prop-
ertkl through a reservation acquired under the
Act of June 30, 1932, ch. 320, sec. 5, as added
Julg/ 24, 1947, ch. 313, 61 Stat. 418.

ection 4, SHORT TITLE. This Act ma
he cited as the Right-Of-Way Act of 196

Section 5. EFFECTIVE DATE. This Act
lakes effect on the day after its passage and
approval or on the day it becomes law with-
out such approval.
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[1] The court erred in applying the
Right-of-Way Act of 196" to the Pease case.
It is applicable only to interests taken by
the State under a blanket reservation creat-
ed pursuant to 48 U.S.C. § 321(1. We held
in Green that easements established by DO
2665 were established under the authority
of section 321a, not section 321d.8 Green,
586 P.2d at. 600 n. 17. Further, we held in
State, Department of Highways v. Croshy,
410 P.2d 724 (Alaska 1966) that § 321d did
not apply at all to patents issued under the
Small Tract Act. Id. at 728.

[2) The superior court also concluded in
its Memorandum of Decision that the ease-
ment which otherwise would have been cre-
ated under DO 2665 on Rabhit Creek Road
did not come into being "until the right-of-
way was staked by the terms of DO 2665."
This statement refers to subsection 3(c) of
DO 2665, which provides:

The reservation mentioned in para-
graph (a) and the rights-of-way or ease-
ments mentioned in paragraph (b) will
attach as to all new construction involv-
ing public roads in Alaska when the sur-
vey stakes have been set on the ground
and notices have been posted at appropri-

8. A memorandum from the Chic." Counsel of
the Bureau of Land Management to the Di-
rector of the Bureau, dated February 7, 1951,
explains well the extent of the authority grant-
ed to the Secretary of the Interior under
§ 321la. The memorandum states in part:

Prior to the issuance of Public Land Order
No. GOl .... nearIY all public roads ,n Alaska
were protected only by easements. Right-of-
way easements were acquired under section
2477 of the Revised Statutes (43 U.S.C. sec.
932) by the construction of roads. This sec-
tion granted a right-of-way for the construc-
tion of highways over public lands not re-
served for public uses.

Section 2 of the Act of January 27, 1905
(33 Stat. 616), incorporated with amend-
ments into 48 U.S.C. secs. 321-323, estab-
lished a Board of Road Commissioners i sthe
then Territory of Alaska to function t nder
the jurisdiction of the Secretary of War.
This section provided:

“Sec. 2. * * « The said board shall have
the power, and it shall be their duty, upon
their own motion or upon petition, to locate,
lay out, construct, and maintain wagon roads
and pack trails ¢ « ». The said board shall
preparep lgwa%s, plans, and specifications of

M7 F.l0—.

ale |X)inLs along tho mule of the now
construction specifying the ty|K! and
width of the roads*

The sujHtrior court’s conclusion that the
staking requirement of section 3(c) was ap-
plicable to Rabbit Creek Road is erroneous.
Section 3(c) by its express terms only ap-
plies to new construction. Rabbit Creek
Road was an existing road when the order
wjts promulgated. As to existing roads,
subsection 3(b) of the order establishes a 50
foot easement in the present, rather than
the future, tense and contains no call for
additional action in order to fix the ease-
ment. It states:

A right-of-way or easement for highway
purposes covering the lands embraced in
the ... local roads equal in extent to the
width of such roads as established in sec-
tion 2 of th order, is hereby established
for such ratls over and across the public
lands.

16 Fed.Reg. 10,752 (1951) (emphasis added).
Subsection (3) of section 2 of DO 2665 set
the width of local roads at 50 feet on each
side of the center line. Thus, these two
sections of DO 2665 established a 50 foot
easement for Rabbit Creek Road.

every roa\(/j or trail they may locate and lay
out, ¢ r

Section 3 of the Act of August 24. 1912 337
Stat. 512, 48 U.S.C. secs, 23 and 24), under
which Alaska was orgamzed as a Territory,
provided that the authority of the legislature
of the Territory should not extend to certain
statutes of the Unted States including the
Act of January 27, 1905, supra, and the sev-
eral acts amendatory thereof.

Section 2 of the Act of June 30, 1932 (47
Stat. 446, 48 US.C. sec. 321a), provides:

"Sec. 2. The Secretary of the Interior shall
execute or cause to he executed all laws
pertaining to the construction and mainte-
nance of roads and trails and other works In
Alaska heretofore administered by said board
of road commissioners under the direction of
the Secretary of War, ¢ * .

The authority of the Secretary of the Interi-
or conferred by the above-cited acts to "lo-
cate, lay out, construct and maintain” public
roads in Alaska clearly implies the right to
fix the width of the roads. This width is not
fixed by any statute.

9. 16 Fed.Reg. 10,752 g_1951). For the full text
of DO 2665, see note 5 supra.
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[3] The history of the promulgation of

DO 2665 also demonstrates that the staking
requirement applies only to new construc-
tion, not existing roads. In territorial days
road easements were created across public
land under 43 U.S.C. § 932, repealed by
Pub.L No. 94-579, Title VII, § 706(a)
(1976), a statute remarkable for its brevity,
which provided:

The right-of-way for the construction
of highways over public lands, not re-
served for public uses, is hereby granted.

This blanket grant had to >e accepted. A
common method of acceptance was the
building of a road by a public authority.
But other methods of acceptance were also
recognized. As we stated in Hnmecrly v
Denton, 359 P.2d 121 (Alaska 1961) with
respect to 43 U.S.C. § 932:
[Blefore a highway may be created, there
must be either some positive act on the
part of the appropriate public authorities
of the state, clearly manifesting an inten-
tion to accept a grant, or there must bo
public user for such a period of time and
under such conditions as to prove that the
grant has been accepted.

Id. at 123 (footnote omitted). In Girves v.
Kenni Peninsula Borough, 536 P.2d 1221
(Alaska 1975), we held that enactment by
the territorial legislature of a law dedicat-
ing a four rod strip along all section lines
for roadway pur|Kisos was a jiositive act of
acceptance of the section 932 grant. Id. at
1225-26.

When acceptance of the section 932 grant
occurred by construction of a road by an
appropriate public authority, a question re-
gained regarding the width of the right-of-
way thereby created. It was held that the
wirl  was not confined necessarily to the
traveled portion of the roadway, but that
“local laws, customs and usages" woul | con-
trol. City of Butte v. Mikosowitz, 39 Mont.
350, 102 P. 593, 595-96 (1909); see also Ihll
v. Stephens, 68 Cal.App.2il 843, 158 P.2d
207, 209 (1945).

10. see Clark V. Taylor. 9 Alaska 298. 303
D.Alaska 1938)' Hall V. stephens, 08 Cat
pp.2d 843.” 158 P.2d 207. 209 6194‘?; Moulton
v. Irish. 67 Mont. 504. 218 b 1053 1054 (1923).
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One purjx>su of DO 2665 was to tlefine as
a matter of local law or usage the width of
roadway easements which had !>cen created
by the construction of roads and which
would be created in the future by the con-
struction of new roads. The memorandum
of February 7, 1951, from the chief counsel
of the Bureau of Lintl Management to the
Bureau’s directorll makes this clear:
Notwithstanding that section 2477 of the
Revised Statutes (43 U.S.C. § 932) does
not fix the width of the rights-of-way
granted by it, the width when fixed by a
IMisitive act of the pro|)er State or Terri-
torial authorities has lieen held valid.
Costain v. Turner (1949) (72 S.D. 427], 36
NAV.2d 382; Butte v. Mikosowitz (1909)
(39 Mont. 350], 102 P. 593. In Ixith cases,
the width fixed included an area in excess
of the beaten path or track. The reasons
which sustain the conclusion reached in
those cases support the conclusion that in
the case of public highways in Alaska
constructed or maintained under the jur-
isdiction of the Secretary of the Interior,
the width of the highways may be fixed
by that official.
The memo goes on to suggest the publica-
tion of an order, which was to liecome IX >
2665, in terms which make it clear that llie
staking requirement only applies to new
construction and not to exr.ting roads:
The following procedure is suggested for
the establishment of highway easements
of presccibed widths in Alaska:

(1) The issuance of an order by the
Secretary of the Interior to be published
in the Federal Register fixing the width
for existing roads and the width for new
construction, including changes in the lo-
cation of existing roads, and extensions
of such roads. In the case of new con-
struction, the ortler can only he effectin’
when the survey stakes have been set »n
the ground.

(Emphasis added).
Further, the Sigierior Court's conclusion
that the staking requirement applies to ex-

[I. An excerpt from this memorandum is nam-
ed nt note 8 supra.
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isting roads as well as to roads to lie con-
structed in the future is in conflict with our
holding in Green, supra. The local road in
question there was constructed before the
promulgation of DO 2665. As to the Green
parcel, we held that the 50 foot right-of-
way we? fixed as of the promulgation of
the order. Gre°n, 586 P.2d at 604.

For these reasons we conclude that the
State's appeal with respect to the adverse
judgment on the cross-claim of the Peases
is well-founded. The thin! paragraph of
the declaratory judgment i3 therefore re-
versed. Since the first paragraph of the
judgment includes the situation presented
in the Pease case, it too must be reversed.

THE STATE’'S APPEAL AS TO
BOYSEN'S PROPERTY

The discussion in this section concerns the
plaintiffs eighth claim for relief, which is
reflected in the second and third para-
graphs of the judgment. This discussion is
also relevant to the second claim for relief
relating to feeder roads. Because specific
facts concerning the Hansen parcel require
that it be treated differently, we exclude it
from this discussion and focus instead on
the Boysen pro[>erty.

This aspect of the case involves an addi-
tional public land order that was not in-
volved in the discussion of the Pease case.
This order, PLO 1613, was promulgated
April 7, 1958. 23 Fed.Reg. 2376. 2378
(1958). PLO 1613 revoked PLO 601 which,

12. 23 Fed.Reg. 237G, 2377 (1958). PLO 1613
provides in pertinent, part:
. Public Land Order No. 601 of August
10, 1949, as modified by Public Land Order
757 of October 16, 1951, reserving for h|g1h-
way purposes the public lands of Alaska ly-
ing” ... within 150 feet on each side of the
center line of the ... Seward-Anchoragc
Highway .. is hereby revoked.

3. An easement for highway purposes, in-
cluding appurtenant protective,” scenic and
service areas, over and across the lands de-
scribed in paragraph | of this order, extend-
ing 150 feet on each side of the center line of
the highways mentioned therein, is hereby
established.

as modified by PLO 757, had withdrawn
and reserved for highway pur{K>ses 150 feet
on each side of the Seward Highway. Id.
at 2376. PLO 1613 converted the 151 foot
Seward Highway right-of-way to an ease-
ment of the same width.2

The Boysen parcel consists of some 80
acres joining the Seward Highway. The
patent was issued to Boysen's predecessor
on May 15, 1952, under the Homestead Act
The homestead entry was made January 2,
1951. The patent contains a blanket reser-
vation for road rights-of-way as required by
48 U.S.C. § 321d. See page 718 supra.

Setting aside the possible effect of the
section 321d reservation, the homestead en-
try of Boysen's predecessor in January 1951
fixes the date from which the property
rights of the owners of the parcel are to be
measured.13 As of that date, PLO 601 had
withdrawn 100 feel of land from each side
of the center line of the Seward Highway.
14 Fed.Reg. 50-18 (1949).

The superior court was apparently of the
view that unless the State had fully occu-
pied or staked this 100 feet before the ef-
fective date of the Right-of-Way Act of
1966, that act eliminated the withdrawal.
We disagree.

[4] The Seward Highway was in exist-
ence by the time of the homestead entry.
The superior court apparently im[>osed the
staking requirement because of section 3 of
DO 2665."4 For the reasons we have ex-
pressed with respect to the Peases' proper-
ly, the sujierior court’s conclusion concern-
ing the applicability of the staking roquire-

5. The casements established under para-
graphs 3 and 4 of this order shall extend
across hoth surveyed and unsurveyed public
lands descrtlied in"paragraphs | and 2 of this
order for the sFemﬁed distance on each side
of the center line of the .hqhways L8
those center lines are definitely located as of
the date of this order.

d. nt 2376-77.

13, see part Ill infra.

14.  Subsection (a)(ll) of section | of DO 2665

recogmzes expressly the 150 fool withdrawal
for the Seward Highway expressed in PLO 757.
See NOtE 5 supra.
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ment to the Seward Highway is erroneous.
The Seward Highway was not new con-
struction in 1949, when PLO 601 was pro-
mulgated, or in 1951, when DO 2665 was
promulgated. It had a fixed location and
the boundaries of its right-of-way were as-
certainable by referring to the applicable
PLO and measuring from its center line.

In addition, the 100 foot right-of-way
first created by PLO 601 does not depend
for its existence on the reservation placed
in the patent under section 321d. PLO 601
was issued pursuant to Executive Order
9337, 8 Fed.Reg. 5516 (1943), under which
the President of the United States delegat-
ed his authority to the Secretary of the
Interior under 43 U.S.C. § 141, ch. 421, § 1,
36 Stat, 847 (1910), repealed by Pub.L. No.
94-579, Title VI, § 704(a) (1976), authoriz-
ing withdrawal of public lands in Alaska for
specified public purposes.’5 As previously
noted, the Right-of-Way Act of 1966 applies
only to rights-of-way acquired under sec-
tion 321d reservations.

[5] For the above reasons the seconc.
paragraph of the judgment as it relates to
the Boysen property must be reversed. The
preceding discussion also requires, as did
our discussion in part | concerning the
Peases' property, reversal of the first para-
graph of the judgment. We do ;.0t reach
the question whether a full 150 foot ease-
ment became fixed across the Boysen prop-
erty by operation of the section 321d patent
reservation and promulgation of PLO 757,
and thui may be unaffected by the Right-
of-Way Act of 1966. This question was not
specifically addressed by the superior court
nor is it presented in the briefs before us.

THE CROSS-APPEAL AS TO THE
HANSEN PROPERTY

The patent for the H'.”sen parcel was
issued to Hansen’s pmleccssor-in-interest

IS. The State and the plaintiffs have agreed
that PLO 601 is based on Executive Order
9337 which, "in tum, rests on" 43 U.S.C.
8141. We thus have no occasion to con—
sider whether Executive Order 9337 delegat—
ed authority to make withdrawals In addition
to those authorized by 43 U.S.C. 4 141.
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on June 1, 1950, under the Homestead Act.
The homestead entry was made on January
23, 1945, before the promulgation of any of
the land orders previously discussed, and
before passage of 48 U.S.C. § 321d. The
patent to the Hansen property does not
contain a section 321d reservation.

The PLO 601 withdrawal was expressly
subject to “valid existing rights.” 14 Fed.
Reg. 5048 (1949). Homestead entries have
been held to give rise to valid existing
rights,¥ although these rights may not in
all cases take priority over intervening
government acts.I/ Here, however, there is
no doubt of the intention to except prior
homestead entries from PLO 601. As we
have noted, PLO 601 wn3 promulgated pur-
suant to 43 U.S.C. § 141. 43 US.C. § 142
states that “there shall be excepted from
the force and effect of any withdrawal
made under the provisions of ... section
141 ... all lands which are, on the date of
such withdrawal, embraced in any lawful
homestead ... entry __ " Since entry
was in 1945, and the first withdrawal oc-
curred in 1949, Hansen’s predeccssor-in-in-
terest, as an entryman, had rights superior
to the withdrawals.

[6] Section 321(1 has no effect on the
Hansen property. The mandatory reserva-
tion required by this statute was limited to
"patents for lands hereafter taken up, en-
tered, or located in the Territory of Alaska.

.." (emphasis added). Since the Hansen
land was entered in 1945, it was not “here-
after” entered and thus was excluded from
the operation of that statute. This is con-
sistent with the absence of the section 321d
reservation in the Hansen patent, and also
consistent with its presence in the patents
to the other two parcels of land involved in
this apiteal where entry occurred after July

16.  Siockley v. Uniled Slides. 260 u.s. 532. 540.
43 S.Cl. 186. 188. 67 L.Ed. 390. 394 (1923).
Korf v. luen. 64 colo. 3. 169 P. 148, 150 51
1917).

17. Wilbur v. United Slates ex rel. Stuart. 53
F.2d 717. 720 (D.C.Cir.1931).
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24, 1947, the date on which section 321(1 was
adopted.

Thus, for reasons different from those
articulated by the superior court, the second
paragraph of the declaratory judgment is
affirmed as to the Hansen parcel.

v

TRANSAMERICA’S LIABILITY

[71 In count | of the complaint, Trans-
america sought a declaration absolving it of
liability to the Peases under its title insur-
ance policy. The superior court, following
Hahn v. Alaska Title Guaranty Co., 557
P.2d 143 (Alaska 1976), found Transamerica
conditionally liable to the Peases for the
value of the 17 foot strip arising from DO
2665. In Hahn we held that the publication
of a public land order, there PLO 601, in the
Federal Register imparted constructive no-
tice of the order as to the land it effected.
Under the terms of the title policy there
involved, the title insurance company was
found to be liable. Id. at 146. We agree
that Hahn is squarely controlling.

Transamerica, however, contends that
Hahn should be overruled. We have con-
sidered Transai.ierica’s arguments in sup-
|Jort of this position and we are not per-
suaded that Hahn is unsound in any respect
We therefore decline to overrule it Thus,
Transamerica is liable under its policy to
the Peases. Paragraph 4 of the declaratory
judgment so far as it relates to Transameri-
ca’s liability to the Peases is affirmed.

CROSS-APPEAL AS TO FIFTH, SIXTH,
SEVENTH AND NINTH CLAIMS
FOR RELIEF

The plaintiffs claim that the su|>erior
court should have granted summary judg-
ment in their favor on their fifth, sixth,
seventh and ninth claims for relief. The
court made no ruling as to these claims.
We review them in accordance with the

18. In this somewhat abstract context the term
"property owner" should be considered to be a
property owner situated as is the plaintiff Boy-

principle that any ground may be urged on
ap|)ca! to support a judgment even if it was
not accepted by the court in rendering
judgment. Moore v. State, 553 P.2d 8, 21
(Alaska 1976); Ransom v. Hancr, 362 P.2d
282. 285 (Alaska 1961).

The fifth and sixth claims are similar
because to prevail, a property ownerll must
establish status as a “subsequent innocent
purchaser ... in good faith for a valuable
consideration” as that term is used in AS
34.15.290. An innocent purchaser must lack
“actual or constructive knowledge" of the
conflicting deed or encumbrance that the
purchaser seeks to avoid. Sabo v. Horvath,
559 P.2d 1038, 1043 (Alaska 1976). Sabo
held that as between two grantees, a pre-
patent grantee’s deed that was recorded
before the patent was issued is a "wild
deed" and does not give constructive notice
to a post-patent grantee who duly records.
Id. at 1044.

The question here is whether public land
orders, which appear in the Federal Regis-
ter, impart constructive notice, thus pre-
venting the property owner from claiming
innocent purchaser status. We have in part
IV of this opinion re-affirmed the holding
of Hahn v. Alaska Title Guarantee Co., 557
P.2d 143 (Alaska 1976) that publication of a
land order in the Federal Register is con-
structive notice of the order as that term is
used in a title insurance policy. That hold-
ing is controlling here.

(8] The distinction between Sabo and
this appeal is that Sabo concerns private
deeds and this appeal involves a conflict
between a government regulation and a
patent Regulations published in the Fed-
eral Register take on the character of law.
Farmer v. Philadelphia Electric Co., 329
F.2d 3, 7 (3d Cir.1964); United States v.
Messer Qil Corp., 391 F.Supp. 557, 561-62
(W.D.Pa.1975). All persons are presumed
to know the contents of the law. See Fer-
rell v. Baxter, 484 P.2d 250, 265 (Alaska
1971). In United States v. Messer Oil
Corp., the district court indicated that regu-

sen. for Hansen has prevailed on other
grounds.

\knn» |
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lations published in the Federal Register
were sufficient notice to allow conviction of
a criminal violation. 391 F.Supp. at 562. If
Federal Register notice is sufficient for this
purpose, it is sufficient notice to a landown-
er regarding easements that the federal
government has reserved across his land.
Thus, the publication of the land orders in
the Federal Register imparted constructive
notice and served to preclude subsequent
innocent purchaser status.

In the seventh claim, plaintiffs contend
that the State is estopped from claiming
any easements under the orders lere in-
volved. The State responds that construc-
tive notice defeats the estoppel claim.

[9] Estoppel requires "the assertion of a
position by conduct or word, reasonable re-
liance thereon by another party, and result-
ing prejudice.” Jamison v. Consolidated
Utilities, Inc., 576 P.2d 97, 102 (Alaska 1978)
(footnote omitted). Plaintiffs claim that
the State has asserted by conduct that it
claims no easements by allowing the owners
to develop their property inconsistently
with the easements, and by not recording
the land orders. They assert that reasona-
ble reliance on that assertion has taken
place. Because we have already found that
publication of the land orders imparts con-
structive notice of the easements which
they create, that notice makes plaintiffs’
reliance unreasonable. Thus, the estoppel
claim lacks merit

The ninth claim of plaintiffs is based on
the fact that the property owners patents
involved here did not expressly refer to any
land order easements. Because of this the
plaintiffs contend that the property con-
veyed was conveyed free from such ease-
ments. They argue further that as a result
suit was required to be brought against the
property owners to vacate the patents, and
that the time for such a suit is, in all cases

19. 43 U.S.C. 81166 provides:

Suits by the United: State: to vacate and
annul any patent shall only be brought within
six years after the date of the issuance of
such patents.

20. Bird Bear v. McLean County, 513 F.2d 1%,
192-33 (8th cl..1975); Ball V. Stephens. 68
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now before us, barred by the six year stat-
ute of limitations contained in 43 U.S.C.
§ 1166.*

The premise of this argument is that a
patent which does not say that it is issued
subject to a public easement operates to
transfer the property free from the ease-
ment. We rejected this premise in Green.
We held there that an unexpressed DO 2665
easement was effective. Green, 586 P.2d at
603.

Similarly, in Girvcs v. Kenai Peninsula
Borough, 536 P.2d 1221 (Alaska 1975), we
affirmed a trial court ruling that a right-of-
way not expressed in a patent was effec-
tive:

At the outset Girves notes that neither
her "Notice of Allowance", nor her patent
contained any express reservation of
rights-of-way in favor of any public body.
However, the absence of an express res-
ervation of easement does not preclude
the borough from showing that a right-
of-way was established prior to the is-
suance of these documents.

Id. at 1224 (footnote omitted). We cited as
authority for that statement State* v. Craw-
ford, 7 Ariz.App. 551, 441 P.2d 586 (1968).
That case aptly states:
[ITt is also clear from cases decided under
43 U.S.C. t} 932 that a subsequent pat-
entee takes subject to previous right-of-
ways [sic] established under the grant
contained in that federal statute [Cita-
tions omitted.] No contrary authority
has come to our attention.... The si-
lence of the patents does not preclude the
State from showing the full extent of its
right-of-way established prior to the tinn
when the patents were issued to plain-
tiff's predecessors.

Id. at 590.

[10,11] The above and other authori-
ties 2 establish that, by operation of law.

Cal .App.2d 843. 158 P.2d 207, 210 (1945); Ni-
colas v. Grassle. 83 colo. 536, 267 P. 19%. 197
@928); Flint & P.M. Ry. v. Gordon. 41 Mich
420, 2 N.W. 648. 655 (1879); Lovelace v. lliph
tower. 50 N.M. 50. 168 P.2d 864. 874 (19461:
Verdier v. Port Royal RR, 15 s.c. 476, 4SJ
@ss1); Cosinin v. Turner County. Tl s.p 42-.
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land conveyed by the United States is taken
subject to previously established rights-of-
way where the instrument of conveyance is
silent as to the existence of such rights-of-
way. No suit to vacate or annul a patent in
order to establish a previously existing
right-of-way is necessary because the [lat-
ent contains an implicd-by-law condition
that it is subject to such a right-of-way.ll
Thus the statute of limitations expressed by
43 U.S.C. § 1166 docs not apply.

Vi

CONCLUSION

The first paragraph of the judgment is
REVERSED. The second paragraph of the
judgment is AFFIRMED as to Hansen and
REVERSED as to Boysen. The third para-
graph of the judgment is REVERSED.
The fourth paragraph of the judgment is
AFFIRMED as to the Peases’ claim against
Transamerica. The case is REMANDED
for further proceedings consistent with the
foregoing.

RABINOWITZ, Chief Justice, dissenting
in part

i find that | am unable to agree with the
court’s conclusion that the State of Alaska

36 N.W.2d 382, 383 (1949); Wells v. Per mg-
lon County. 2 s.D. 1,48 N.W. 305, 308 (1891);
Sullivan v. Condas, 76 Utah 585, 290 P. 954,
957 (1930).

21. Indeed, when the Secretary of the Interior
declared these rights-of-way, they vested in the
public and there isauthority that thereafter the
Secretary could not revoke them. In Walcott
Township v. Skauge, 6 N.D. 382, 71 N.W. 544
(1897), the court, indiscussing 43 U.S.C, §932,
stated;

Highways once established over the public
domain under and by virtue of this act, the
public at once became vested with an abso—
lute right to the use thereof, Which could not
be revoked by the general government, and
whoever thereafter took the title from the
general government took it burdened with
the highway so established. )
Id. at 546 (emphasis added); accord Bird Bear
v McLean County. 513 F.2d 190, 192 (8th Cir.
1975); Wenberg "v. Cibbs Township, 31 N.D.
46, 153 N.W. 440, 441 (1915); Gustafson v.
Gem Township, 58 s.D. 308, 235 N.W. 712. 713
@913). Cf. Citv of Butte v. Mlkosowitz, 39
Mont. 350. 102 P. 593, 596 (1909) (grant of a

or the Municipality of Anchorage is entitled
to claim highway easements in excess of
those reserved when the parcels in question
were conveyed by patent from the federal
government Before  discussing  the
grounds for my disagreement with the
court’s ruling, however, | believe that it will
be useful to set forth what | consider to >e
the significant facts.

The principal questior in this appeal is
whether the slate 1 must compensate three
landowners for portions of their parcels
taken to widen existing roads. The land-
owners— Theodore and Claire Pease, Rich-
ard Boysen, and a limited partnership called
Hansen Associates—are the successors in
interest to persons who originally acquired
the parcels by [latent from the federal
government The federal government ex-
pressly reserved highway easements or
rights-of-way in the Pease and Boysen pat-
ents; there were no easements or rights-of-
way reserved in the Hansen patent In
each case the state claims a highway ease-
ment greater than that reserved in the pat-
ent, resting its claims on various now-re-
pealed federal directives which provided ar-
guably that the easements claimed by the
state should have been expressly reserved
when the parcels were conveyed by patent.l

roadway under 43 U.S.C. 8932 is to the public,
and governmental entities have "supervision
and control thereof as trustee for the public,
..."). That the rights-of-way were established
by administrative action rather than public
user does not put them on a different footing.
See United States v. ROP((:JG. 10 Alaska 130,
152-53 (D.Alaska 1941), afCd 128 F.2d 800 (9th
Cir. 1942).

1. Although the right of the Municipality of An —
chorage to claim undisclosed casements isalso
at Issue, I will refer only to the state3 rights,
for convenience 3 sake, as the legal issues are
the same as to both the state and the munici—

pality.

N

The Pease patent reserved a right-of-way of
unspecified location and width under the au—
thority of 48 U.S.C. 8321d, and also reserved a
separate 33-foot right-of-way along the south
and east boundaries of the parcel. The Peases
concede that the state is entitled to the 33-foot
right-of-way. and the Alaska Right-of-Way Act
of 1966, ch. 92, 1966 Temporary and Special
Acts and Resolutions, requires the state to
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In my view, the state's reliance ul>on
undisclosed easements, decades after the
lands were patented,l is foreclosed by both
federal and state statutes of limitations
governing suits to set aside patents.4 In
addition, | think the landowners are enti-
tled to the protection of Alaska’s recording
act.1 Thus, | do not agree with the court’s
ruling that the state need not compensate
the landowners for taking easements which
were not expressly reserved in the patents.8

In my view, the dispositive legal issue in
this appeal should be framed as follows: if
the federal government mistakenly issues a
patent which purports to convey clear title
to lands which should have been withheld

compensate the Peases if it uses a section 32Id
right-of-way notwithstanding the fact that the
right-of-way was expressly reserved in the pat-
ent. In addition, section 138(h) of the Federal
Aid Highway Act of 1970 provides an indepen-
dent basis for concluding that the state may
not claim a section 32Id easement. That provi-
sion states:

Any right-of-way for roads, roadways, high-
ways, tramways, trails, bridges, and appurte-
nant structures reserved by section 321(d)
Lsm] of title 48, United Statés Code (61 Stat.
18, 1947), not utilized by the United States
or by the State or territory of Alaska prior to
the date of enactment hereof, shall be and
hereby is vacated and relinquished by the
United States to the end and intent that” such
reservation shall merge with the fee and he
forever extinguished.
Pub.L, No. 91-605, §1388b), 1970 U.S.Code
Cong. & Ad.News 2001, 2029 (uncodlfied). The
state, however, claims yet another easement of
fifty feet on the Pease parcel, which is seven-
teen feet greater than the casement to which
the Peases agree the state is entitled. The state
claims this fifty-foot easement pursuant to Pub-
lic Land Orders 601 and 757 and Department
Order 2065. ,
The Boysen patent reserved only a section
321d right-of-way; oner again, the’ state must
compensate Boysen if It uses a section 32Id
right-of-way. The state, however, claims a sep-
arate 150-foot casement on the Boysen parcel
under the authority of Public Land ‘Order 1613
and Department Order 2665. =~ =
As to the Hansen parcel, which is sub!]ect to
no reserved highway easements oi rights-of-
way, the state also claims a 150-fool easement
under the authority of Public Land Order 1613
and Department Order 2665.

3. The Hansen patent was issued on June |,
1950; the Boysen patent, on Magl 15, 1952 the
Pease patent, on October 4, 1955. The state
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for highway easements, is there a time af-
ter which the patent may not be challenged
notwithstanding the mistake? Because
Congress has supplier! the answer to this
dispositive question in the form of a statute
of limitations applicable to suits challenging
the validity of patents, | think it is unneces-
sary to address the array of statutes, Public
Land Orders, and Departmental Orders
marshalled by the state in defense of the
easements that it claims.

Forty-three U.S.C. § 1166 provides that
“[s]uits by the United States to vacate and
annul any patent shall only be brought
within six years after the date of the is-
suance of such patents."7 This statute of

did not claim the easements that it now seeks
until the mid to late 1970's.

4. 43 US.C. § 1166; AS 09.10.230. | do not
find it necessary to distinguish or consider the
many Alaska cases dealing with the effect of
various federal directives, because none of
those cases have addressed the statutes of limi-
tations issues.

5. AS 34.15.290.

6. The only federal directive upon which the
state relieS which was in effect when the Han-
sen parcel was patented is Public Land Order
601; the remammg directives were not promul-
gated until after the Hansen patent was issued
and cannot, in m?/ view, be applied to alter
vested properly Interests without abridging
rights secured by the federal and state constitu-
tions. The withdrawals made by Public Land
Order 601 were, however, subject to "valid
existing rights," and an cntryman's claim is a
"valid ‘existing right" which could not be ad-
versely affected by Public Land Order 601,
Since 'the Hansen parcel was entered dpnor to
the promulgation of Public Land Order 601
that parcel is not subject to the withdrawal
made by that directive.

7. Admittedly the United States is not a party to

this litigation, but this observation does “not
answer the question of the apf?llcablhty of the
federal statute of limitations. ' The staté, which
acquired its interests in federally-created h|th-
way easements from the federal government by
quitclaim deed, could not have acquired greater
rights than its grantor had; the state's rights
are merely derivative. A claim that would
have been"time-barred as to the United States
was not revived, nor did the federal statute nl
limitations cease to run as to viable claims,
when the United Stales transferred its rights (*
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limitations was enacted Ix*causc of “the
insecurity and loss of confidence of the pul>-
lic in the integrity and value of patent title
to public lands, which had lieen occasioned
by conflicting claims ... which had result-
ed in many suits being commenced to cancel
patents." United Stales v. Whited & Whe-
less, Ltd., 246 U.S. 552, 562, 38 S.Ct. 367,
368,.62 LEd. 879, 882 (1918). The statute
presupposes that, the federal government
might err and issue a patent to previously
reserved lands. As the Supreme Court has
explained, “[i]f the act were confined to
valid patents it would be almost or quite
without use." United States v. Chandler-
Dunhor Water Power Co., 209 U.S. *147, 450,

the state. Stated differently, a time-barred
claim is not revived by assigning it to someone
to whom the relevant statute of limitations is
not applicable. See. eg., Stanczvk v. Keefe.
384 F.2d 707, 708 (7th Cir.1967) (parents could
not revive time-barred claim by assigning it to

minor child, against whom statute of limita—

tions did not run); Smith v. Copiah County,

232 Miss. 838, 100 So.2d 614, 616 (1958) (as—

signee”s claim is barred if assignor®s rights are
barred).

Inherent In my conclusion that 43 U.S.C
& 1166 is applicable is the view that a judicial
ruling which declares that a portion of the

landowners® patented parcels must be con—

veyed without compensation to the state, In
derogation of the patents themselves, is the
functional equivalent of a ruling that portions
of the patents be "vacated" or "annulled."

See United States v. Winona & St. Peter RR.
Co.. 165 U.S. 463, 17 S.Ct. 368, 41 L.Ed. 789
@s97); United States v. Chandler-Dunbar
Water Power Co.. 209 U_S. 447, 28 S.Ct. 579, 52

®

L.Ed. 881 (1908). In Winona the Court ex—

plained;
Congress evidently recognized the fact that
notwithstanding any error in certification or
patent there might be rights which equitably
deserved protcc .ion, and that itwould not be
fitting for the government to insist upon the

letter of the law In disregard of such equita—

ble rights. In the first place, it has distinctly
recognized the fact that when there are no
adverse individual rights, and only the claims
of the government and of the present holder
of the title to be considered, it is fitting that a
time should come when no mere errors or
Irregularities on the part of the officers of the

land department should tie open for consider—

ation. Inother words, ithas recognized that,
as against itself in respect to these land
transactions, It Is right that there should be a
statute of limitations; that when its proper
officers, acting in the ordinary course of theii

28 S.CL 579, 580, 52 L.Ed. 881, 887 (1908).
The well-seUled rule is that the running of
the statute of limitations "makes the title
of the patentee good as against the grantor,
the United Stales.” United States v. Eaton
Shale Co., 433 F.Supp. 1256, 1269 (D.Colo.
1977). If the landowners’ patent titles arc
good as against the original grantor, the
United States, then their titles are good as
against the slate, which acquired its inter-
ests, if any, in the patented lands in 1959 by
quitclaim deed from the federal govern-
ment. In my view the effect of the six-
year statute of limitations is to validate a
mistakenly issued patent after the limita-
tions period has expired.8 Thus, | would

duties, have conveyed away lands which be—

longed to the government, SUCh conveyances

should, after the lapse of a prescribed lime,

be conclusive against the government, and

this notwithstanding any errors, irregulari-

ties, or improper action of ts officers therein.
165 U.S. at 475-76, 17 S.Ct. at 370-71, 41 LEd.
at 795 (emphasis added).

Indeed, so strong is the federal policy of
ensuring that federal patents convey unassaila—
ble title that the validity of even fraudulently-
procured patents may not be challenged after
the six-year statute of limitations has run. €,
e.g, United States v. Whited & Wheless. Ltd.,
246 U.S. 552, 38 S.Ct. 367, 62 LEd. 879 (1918).
A patentee who procures a patent by fraud has
good title after the six-year period has expired,
although the statute of limitations does not
begin to run wntil the fraud is discovered. EX-
ploration Co. v. United States. 247 u.s. 435, 38
S.Ct. 571, 62 LEd. 1200 (1918).

In addition, the federal bona fide purchaser
doctrine provides that the wnlldity of an errone—
ously granted patent may not be challenged
once the original patentee conveys the parcel to
a bona fide purchaser. Se, 68., United States
v. California & Oregon Lind Co., 148 u.s. 31,
40-11, 13 S.Ct. 458, 461-162, 37 LEd. 354.
359-60 (1893); Colorado Coal & Iron Co. V.
United States, 123 u.S. 307. 313, 8 S.Ct. 131,
133, 31 LEd. 182, 185 (1887). Bona fide pur—
chase from a patentee is a perfect defense to a
suit to set aside a patent. See, eg. Wright-
Blodgett Co. v. Uniud Stales, 236 u.s. 397, 35
S.Ct. 339. 59 LEd. 637 (1915), which involved a
patent obtained by fraud:

[Tlhe respect due a patent, the presumption

thnt all the preceding steps required by the

law had been tbserved before its issue, and
the immense Importance of stability of titles
dependent upon these instruments, demand
that suit to cancel them should be sustained
only by proof which produces conviction....
And. despite satisfactory proof of fraud in
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hold that the federal statute of limitations,
43 U.S.C. § 1166, bars the slate's claim to
undisclosed easements.’

As an independent basis for ruling that
the landowners’ parcels arc free of the ease-
ments claimed by the state, | would hold
further that the state's claims are barred by
AS 09.10.230, which provides in pertinent
part:

for or to the use anil benefit of the plain-
tiff, or on account of any matter, thing,
or transaction which was had, done, suf-
fered, or transpired before the date of the
patent unless commenced within 10 years
from the date of the patent.10

This statute, which clearly evinces the legis-
lature’s intent that patents be considered
conclusive evidence of the title they purport

©

No person may bring an action to set : i
aside, cancel, annul, or otherwise affect a FO convey gfte_r ten years from the da_te of I Rjg;isct;trioncxi;
patent to lands issued by this state or the  ISSuance, hits lieen the law of the territory Vv ?he " rtinent
claiming or holding under a patent to Century. In my view it is appropriate to s Land Orders -
convey the lands described in the patent give effect to this long-standing state policy Bovsen and t’
or a portion of them to the plaintiff in of promoting public confidence in the stabil- y | K
he action, or to hold the lands in trust ity and marketability of patent titles." *%k actua nOW.
t ’ y y ? rectives whe:
obtaining the Fatent, as the legal title has may be brought by the United States to annul cels.2
passec’, bona fide purchase for value is a patents. The answer
perfect defense. The object of that statute is to extinguish federal law B

[d. at 403, 35 S.Ct. at 341, 59 L.Ed. at 640
(citations omitted) (emphasis added).

1 find the authorities relied upon by the court,
see ante n. 19, inapposite for two reasons.

any right the JOVErNMeNt may have in the
land which is the subject of the patent, noi in
foreclose claims of third parties. Here the
purpose of the annulment was not to estab—

lish the right of the United Slates to (In—

are a number
in the Fetlcra
persons who

F::St’ those :ultno_ritifas simply do not address lands, but to remove a cloud upon the posses- tion. In my
t g stat;ute ° 'm't?t'(;]ns |ss.1e1.-h ities imvol bury rights of its wards. As staled by this involves a siti
_second, many of those authorities involve court in United States v. Winona A St."I'rter lication is "ir
situations in which, at the time the patent in RR. CO. 165 U.S. 463. 475 (17 S.Ct. 36K .
question was issued, the patented lands had 37'0]' 41”L Ed 76-9- 705 ) the sta-tut-e was-, meaning of 4
prevw;f_lgd been convheyed to _?r :jeservegtazgr passed in recognition of "<he fact that when Our task i
Tome h It par_ty, suc asha rariroad or a . there are no adverse ir" vidual rights, and gross intende
n such srtuations courts ave sometimes con— only the claims of the government and of the lished noti
cluded that the prepatent interests prevailed present holder of the title to be considered, i Ished notice
over the patentees® clalm:c,. In th_e case at is fitting thnt a time should come when no Alaska real
hand, ho:ve_vert,hthe: state |sdn0; claining, and mere errors or Irregularities on the pari ul looking to st
cannot claim, iilt Itacqmrfe the casements or the officers of the Land Department should independent
rights-of-way prior to the issuance of the pat— be open tor considernllon.” After the lapse

ents in question and that the patents were of the statutory period, the patent becomes 12 Under AS

therefore issued in derogation of the state's
rights. The claim is not that the federal
government had conveyed away parts of the
patented parcels to anyone prior to issuing the

conclusive against the government, but mil
as against claims and rights of others
Id. at 233-34, 43 S.Ct. at 34C j7 - Ed. at «2H
(emphasis in original). See also i .ed Staten

must prevail
they are cha
the existenci
recorded in t

patents; rather, the gist of the claim is that the ;
federal government mistakenly conveyed by %agrrggsev 9\2/a|;].5u Oﬁ'n 75;35,876'36. (7V/ D(Iégtllggé% Our ruling
patent, lands that It intended to keep for itself. ' ., 557 P.21
in Cramer v. United States, 261 U.s. 219, 67 10 see Monroe v. California Yearly Meeting nl pose of this
LEd. 622, 43 S.Ct. 342. (1923), the Court made  Friends Church. 564 F.2d -1 306 N. 2 (1" did not argue
precisely this distinction. famer involved n Cir. 1977). a_notice "pu
suit brought by the United States to set aside u might be "In
patent granted to a railroad covering lands oc— 11. Although the question of the applicability 11 3 See. €. |
cupied by Indians. The Court distinguished AS 09.10.230 was not raised below, we have (oth Cir- |9'7£
between suits brought by the government to repeatedly stated thnt ""(ujpon appeal, a correct U.S. 947. 96
cancel patents and revest title in itselfand suits decision of the superior court will be affirmed Unfted Sftate'
brought so that the parcels could be vested In regnrdicss of whether we a%ree with the rea Gir. 1972) .
third parties whose rights had accrued prior to sons advanced. 7> Fireman's Fund Am. Ins. < ) ’
patent. The Court noted that the six-year stat— v. GOmes. 544 P.2d 1013, 1017 n. 12 (Alaska 14. See eg.
ute of limitations applies to the former kind of 1978); Carlson v, State. 598 P.2d 969. 9.1 Reaver Coun
case, hut not to the latter; (Alaska 1979); A AG Constr. Co. e Renl Uro> ' LEd. 117201
The suit is not barred by (now 43 U.S.C. LOggIng CO 547 P.2d 1207. 1211 n. 1 (Ala.sk - - to adopt stat

& 1166), limiting the lime within which suits

1970).
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Finally, | <lo not agree with the court’s
holding that Boysen and the Peases are
charged with constructive notice of federal
directives published in the Federal Register
and Lhus are unable to claim bona fide
purchaser status under Alaska’s recording
act. AS 34.15.290.

Forty-four U.S.C. § 1507 provides that
liorsons are charged with notice of docu-
ments filed for publication in the Federal
Register “except in cases where notice by
publication is insufficient in law." Thus,
the pertinent question is whether published
notice of federal directives such as Public
Land Orders is “insufficient in law" to bind
Boysen and the Peases, who did not have
actual knowledge of the published di-
rectives when they purchased their par-
cels.”

The answer to this question is supplietl by
federal law,13and, as the court notes, there
are a number of situations in which notice
in the Federal Register is sufficient to bind
persons who did not know of the publica-
tion. In my view, however, this ap|>eal
involves a situation in which notice by pub-
lication is "insufficient in law" within the
meaning of 44 U.S.C. § 1507.

Our task is to determine whether Con-
gress intended that the sufficiency of pub-
lished notice of federal directives affecting
Alaska real property is to lie tested by
looking to state law ¥ or by applying an
independent body of federal common law

12. Under AS 34.15.290 Boysen and the Peases
must prevail as bona fide purchasers unless
they are charged with constructive notice of
the existence of easements which were not
recorded in their chains of title.

our ruling in Hchn v. Alaska Title Guaranty
Co.. 557 P.2d 143 (Alaska 1976) does not dis—
pose of this issue because the parties in Hahn
d.d not argue, and we did not consider, whether
a notice published in the Federal Register
might be “insufficient in law."

13. See, eg, Ritter v. Morton, 513 F.2d 942, 946
(9th Cir.1975) (per ciriam), Cert, denied. 423
U.S. 947, 96 S.Ct. 362. 46 L.Ed.2d 281 (1975):
United States v. Bovd, 458 F.2d 1252. 1254 (6th
Cir. 1972).

14. see, eg., Reconstruction Finance Corp. v.
Beaver County, 328 u.S. 704. 66 S.Ct. 992. 90
L.Ed. 1172 (1946). Congress is. of course, free
to adopt state rules as federal law. See gener-

designed to supplant the stale’s conveyanc-
ing rules.’5 Congress did noL address this
question when enacting the predecessor to
44 U.S.C. § 1507, but, in my view, had it
done so it would not have concluded that
lands whose private title began with a pat-
ent from the federal government should lie
subject to different conveyancing standards
than neighboring parcels whose title origi-
nated elsewhere. | find it difficult to be-
lieve that that Congress could have intend-
ed to displace established conveyancing law
in every state in the union and create a
chaotic system in which each state is re-
quired to apply different standards to pat-
ented parcels than to parcels whose chain of
title did not begin with a federal pr.tenL
In short, | think that the sufficiency of
notice for purjwses of 44 U.S.C. § 1507
should lie determined by applying state law
standards. Since the law of this state does
not charge a grantee with notice of prepa-
tent transactions and documents® or of
instruments not recorded in the chain of
title,27 I would conclude that Boysen and
the Peases did not have constructive notice
of the easemenLs claimed by the state and
thus are protected by AS 34.15.290.

(© Fronuarsidif)

aIIy P. Bator, P. Mishkin, D. Shapiro, & H.
Wechsler, Hart and Wechsler®s The Federal
Courts and the Federal System 470-71, 491-94
(2d ed. 1973). The classic example of such an
incorporation of slates "legal doctrine into fed—
eral law is the Federal Tort Claims Act, under
which the liability of the United States- a fed—
eral question- is determined by applying state
substantive lav. SEe 28 U.S.C. §2674; See
also. €.0.. Otteson v. United States. 622 F.2d
516 <I0ih Cir. 1980).

15. see. eg.. Clearfield Trust Co. v. United
States. 318 U.S. 363, 63 S.Ct. 573. 87 L.Ed. 838
(1943).

16. See File v. State, 593 P.2d 268. 270 (Alaska
1979) (“patent is the highest evidence of title”).

17. See Sabo v. Horvath, 559 P.2d 1038 (Alaska
1976).
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4/17/84
IK THE HOUSE BY THE JUDICIARY COMMITTEE
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state to land within

certain rights-of-way; and providing for an effective
date."
BE IT ENACTED EY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. (a) The purpose of
sec. 2 of this Act is to release and relinquish certain rights-of-way
claimed by the Alaska Department of Transportation and Public Facilities.

(b) The Ilegislature finds that sec. 2 of this Act is needed to alle—
viate economic hardship and physical and mental distress caused by the
taking of land by the state without just compensation.

* Sec. 2. AS 19.25 is amended by adding a new section to read:

Sec. 19.25.260. RELINQUISHMENT OF RIGHT-OF-WAY. (&) The right-
of-way for a road, roadway, highway, tramway, trail, bridge, or appur—
tenant structure created, withdrawn, or reserved under the Act of
January 27, 1905, 33 Stat. 616, the Act of June 30, 1932, 47 Stat.
446, the Act of July 24, 1947, 61 Stat. 418, Public Land Orders 601,

757, and and Department of the Interior Order 2665, s

jI$!pcif? and  the vacated and relinquished right-of-way may not De
taken, claimed, asserted, or used by the state without the payment of
just cOi./ponsation .
(b) The provisions of (a) of this section »nd

-1-
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eSta.ae thaC portion of the right-of-way claimed,
asserted, or used by the state that is not physically occupied by the
roadway, shoulder, or ditching of the roadway before the effective
date of this Act.

(©) The provisions of (@) of this section do not divest the
state of title to land or require compensation by the state for land
physically occupied on the effective date of this Act by the roadway,
shoulder, or ditching of a road, roadway, highway, tramway, trail,
bridge, or appurtenant structure then constructed within the right-
of-way created, withdrawn, or reserved under the Acts of Congress and
the orders described in (a) of this section.

(d) Any expansion beyond the existing roadway, shoulders, or
ditching of a road, roadway, highway, tramway, trail, bridge, or
appurtenant structure requires the payment of just compensation to the
owner of the land and no other acts or actions by the state constitute
a physical occupation by a roadway, shoulder, or ditching within the
meaning of this section. The state has the burden of proof to show by
clear and convincing evidence that the physical occupation by a road—
way, shoulders, or ditching occurred before the effective date of this
Act.

(e) As used 1in this section, "physically occupied by the road-
way, shoulder, or ditching”™ means the <construction of the actual

roadway, shoulders, or ditching before the effective date of this Act.

* Sec. 3. This Act takes effect immediately in accordance with AS 01.-

10.070(c) .



IN THE HOUSE BY THE JUDICIARY COMMITTEE
HOUSE BILL NO. (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to defects in the title
of the state to land; and providing for
an effective date.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Sect ion 1. LEGISLATIVE PURPOSE AND FINDINGS. (a) The
pur pose of this Act 1is to release and relinquish certain highway
rights-of-way claimed by the State of Alaska, Department of
Transportation and Public Facilities.

(h) The legislature finds this bill is needed'to alleviate
econoxic hardship and physical and mental distress occasioned by
the taking of land by the State of Alaska without compensation
being paid to the person holding title to the land.

*Sec. 2. AS 19.25 is amended by adding a new section to
article A to read:

Sec. 19.25.260 RELINQUISHMENT OF RIGHTS-OF-WAY.

(@ Any right-of way for roads, roadways, highways, tramways,

trails, bridges and appurtenant structures created, with-

drawn, or reserved by the federal government under the Act of

January 27, 1905, 33 Stat. 616, the Act of June 30, 1932,

A7 Stat. Aae, the Act of July 2A, 19A7, 61 Stat. A1s, Public

Land Orders e01, 757 and 1613, and Department of Interior
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Order 2665, as amended, which the State of Alaska may now or
in the future <claim, assert or wutilize and which 1is not
asserted or wutilized by occupation with physical 1improve—
ments by the construction of a roadway, shoulders and
ditching (if applicable) shall be and hereby are vacated
and relinquished and shall not be taken, claimed, asserted
or utilized by the State of Alaska or 1its successors in
interest without payment of just compensation.

(b) This section shall not be construed to divest
the state or to require compensation by the state for any
roadway, shoulder, or ditching, (if applicable) already con-
structed within the right-of-way created, withdrawn, or
reserved under the federal statutes and orders set forth in
subsection (a). This section hereby relinquishes and re-
leases to the subservient estate the balance of the right-
of-way claimed, asserted or utilized by the State of Alaska
which is not physically occupied by roadway, shoulder or
ditching (if applicable) constructed prior to the effective
date of this section.

(c) For the purposes of determining whether the
State of Alaska has occupied with physical improvements any
right-of-way under subsection (a) "occupation with physical
improvements” shall mean the construction of the actual
roadway, shoulders and ditching (if applicable) prior to the
effective date of this section or any expansion of existing
roadway, shoulders and ditching (if applicable) which requires



additional property to construct shall require the payment

of just compensation to the landowner. No other acts or

actions by the State of Alaska shall constitute an occupa-—
tion with physical improvements within the meaning of this

section. The State of Alaska shall have the burden of proof
to show by clear and convincing evidence that the occupation

by physical improvements by the construction of vroadway,

shoulders and ditching (if applicable) occurred prior to the
effective date of this section.

*Sec. 3. This Act takes effect immediately 1in accordance

with AS 01.10.070(c).
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URGE THAT YOU TFiBLE H1718« AN fiCT RELEASING CLAIMS OF THE
STATES TO "LAPS HITHIN CERTAIN RIGHTS OF HAY. LfiN SUITS ARE
PENDING ON WHICH THIS BILL HOULD HAVE A SIGNIFICANT BEARING.
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AND OTHER AREAS OF THE STATE MAY LOSE MUCH NEEDED ROAD IMPROVE-—
MENTS. A BILL OF THIS NATURE NEEDS EXTENSIVE PUBLIC HEARING.
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17" %™ . PLANNING, "PLATTING® AND ZONING. e 7 < m B B B
"TITLE 70 VACATED AREA. e.,.V . M j* e -

XTS** "> <<A) VTHE TITLE TO THE STREET OR OTHER PUBLIC AREA VACATEDON

A PLAT. ATTACHE! TO THE LOT OR .LANDS BORDERING ON THE AREA I[N’
EQUAL PROPORTICNS, EXCEPT THAt-if- THE AREA WAS ORIGINALLY

DEDICATED BY DIFFERFNT PERSONS; mORIGINAL. BOUNDARY LINES SHALL'-BE
: ADHERED TO SO,THAT THE STREET AREA WHICH LIES ON ONE SIDE OF THE

*BOUNDARY LINE. SHALL ATTACH TO THE ABUTTING PROPERTY

ON THAT SIDE,

mt

*AND THE STREET AREA WHICH LIES ON THE OTHER SIDE OF THE BOUNDARY -

Vir2 .
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3

VACATED STREET WHICH LIES WITHIN THE LIMITS OF A PLATTED ADDITION
v ATThCHES TO THE LOTS OF THE PLATTED ADDITION BORDERING ON THE

gVv. AREA. IF A PUBLIC SQUARE IS VACATED, 1HE TITLE TO

IT VESTS IN

THEJATTY IF IT LIES WITHIN'THE CI'H AND FO THL BOROUGH IF IT LIES

WITHIN THE ADIa’UGH OUTSIDE A CT1Y. Il THE PRUPFRTY
<)'4; LOT A4S TRACT , TITLE VESTS IN THE RIGHTFUL. OWNER.

F <) A"F THE BOPOLIGH OR CITY ACQUIRED THL STREET
dLT.

VACATED IS A

OR OTHER

PUBLIC ~KFA VACATED FOR LEGAL CONSIDERATION OR BY EXPRESS

"*'e TEE rCAfTEE v * NCC/r27ANTE 37 T:IE 'Mi.- "- =« T"EM
; REQUIRED SUBDIVISION PI.ATTI NuE BEFORE THE Fi.".AL ACT

SUIHEE T»iAK

OF VACATION

CTi-IE FAIR MARKET VAt.IJF OF THE SIRFFT OR PUDL LC AREA SHALL BE
a DEPOSITED WITH THE PLATTING AUTHORITY 10 BE f AID OVER TO THE’

"1 ‘ BOROUGH OR CITY ON FINAL VACATION.

o*|

! i:-JC) PROVISIONS OF (A) OF TILLS SECTION NOTWJT ISTANDING, Till: -

riv,;. ecouncil 0-‘ a second ci uSs ciiy LOCATED OilfSIDE AN ORGANIZED J

SIDEWALKS OR
OTHER PUBLIC WMTS THiA: MAY HA-1 BEEN PREVTOU .MY I)E ICATL-D UR
Yy . "ESTABLISHED WHEN iHE COUNCIL IN i IS 1I)j.Hil-Ell JUN, FJINDS THAT HIT

V STREETS," ALLEYS, CROSSINGS, S| «LC. LKS OR OTHEI PUBLIC WAYS ARC N

* 7 v:'-BOROUGH MAY'VACATE TICE STREETS, ALLEYS. M'USETNLS

FI 7." ,JLO R LMEC$SSARY I;OR THE -PUBI IS WELFARE, OR WHIN THI PUBLIC ,

 romie & DA USRS
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Sa\t '+« VWELT'ARC WILL BE' ENHANCED BY TIC VACATION. IF THE COUNCIL

v ] e DETERMINES THAT ALL OR A PORTION OF IIIF AREA VACATED UNDERTHIS
.StIC-SECTION (SHOUI.D BE DEVOTED TO ANOTHER PUBLIC PURPOSE, 'TITLE TO

0 — 'V-TTHE.-AREA VACATED AM) HELI) FOR ANOTHER PUBLIC PURPOSE DUES NUT

X A\ rM,VEST AS PROVIDED IN (A) .OF -THIS SECTION BUT REMAINS

STORY. .~r(SE;C. ~LCri,;i 18. SI. A‘39.72.,, AM .SEC..'5 CH 118, SLA 1972)
$o-tteef7 -1 "IMjEKND OFNOCUMENT; Ll

IN THE CITY.

Jmi <m

V-LINE SHALL ATTACH TO THE PROPERTY ON THAT SIDE. THE PORTION OF A
< *

V S

1

«

O
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WARIER * 19.03
ECTIQN = 19.03.070
ITLE * 19
ADINGS TITLE 19.

HIGHWAYS AND FERRIES.

CHAPTER 03.

ADMINISTRATION.

ARTICLE 1.

DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES.
7AT.CON SEC. 19.03.070.

7CM LINE
VACATING AND DISPOSING OF L.-Wb AND RIGHTS IN LAND.
XT (A) THE DEPARTMENT MAY VACATE LAND, CR PART Or 17, OR RIGHTS
IN LAND ACQUIRED FOR HIGHWAY PURPOSES. BY EXECUTING AND /7LING A
1 U *HORM I ril? w<o et i, r w % i Lic.

TO THE VACATED LAND OR INTEREST IN LAND INURES TO THE OWNERS Or
THE ADJACENT REAL PROPERTY IN THE MANNER AND PROPORTION
CONSIDERED EQUITABLE BY THE COMMISSIONER AND SET OUT BY HIM IN
THE DEED.

(B) IF- the DEPAA IMEN I DETERMINES 1iHA I LAND OR RIGHTS" IN LAND

"«9.03.070 DOCUMENT — 17 OF 37 PAGE 2 OF 2
ACQUIRED BY THE DEPARTMENT ARE NO LONGER NECESSARY FOR HIGHWAY
PURPOSES THE DEPARTMENT MAY:

L) UDHn ST Y LY VB i s "M N M e Gl
DEPARTMENT OF NATURAL RESOURCES FOR DISPOSAL, OR

<2> SELL, CONTRACT 70 SELL, LEASE, OR EXCHANGE .LAND OR
RIGHTS |N LAND ACCOR ING TO TERMS, STANDARDS AND CONDITIONS

e
c. >IrA‘*U >I kIA JZ"I I FI(< C/e- )/IIIaI/#>J\1I<C M A

©) PROCEEDS RECEIVED FROM DISPOSAL Or LAND OR RIGHTS IN
LAND AS AUTHORIZED BY THIS SECTION SHALL BE CREDITED TO THE FUNDS
FROM WHICH THE PURCHASE OF THE LAND WASMADE ORIGINALLY.
STORY (SEC. 4 ART IV TITLE IV CM 132 SLA 1937.AN SEC. A CH 33 SLA
1971 )
END OF DOCUMENT



Af.AiiCOM, INC*
VTIONE: 6S6-5fiH(

S JUNEAU, AK 99502 '@g-l\blry/J 0.

02055 ANCHORAGE ALASKA 103 05-01 1655 AST
PH3 REPRESEHTATIUE CHARLIE BUSSELL
ouch v~ 0022
JUNEAU AK 33311
AGAIN URGE YOU TO TABLE HOUSE BILL 713 UNTIL COMMITTEE CRN
BE BRIEFED ON LEGAL QUESTIONS CONCERNING STATES CLAIM TO
ROADS AND HIGHWAYS. IMPERATIVE" THAT LEGISLATURE AVOID DOING
ANYTHING HHICH COULD IMPAIR STATES ABILITY TO ASSERT
OWNERSHIP OF IMPORTANT ROAD AND HIGHWAY RIGHTS-OF-WAY IN
BOTH URBAN AND RURAL AREAS. COMMITTEE SHOULD HEAR FROM STATE
TITLE DEFENSE SECTION OF DEPARTMENT OF NATURAL RESOURCES
CONCERNING FOREGOING. TITLE COMPANY PROBLEMS WITH RESPECT TO
ROAD AND HIGHWAY RIGHTS-OF-WAY WIDTHS CAN BE ADBRESSED
THROUGH LEGISLATION REQUIRING STATE TO DEAL EQUITABLY WITH
PROBLEMS ON CASE BY CASE BASIS. LEGISLATURE NEEDS TO TAKE AN
INDEPTH LOOK AT THIS COMPLEX PROBLEM.

SIG STRAN33ERG 276-4555
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In accordance with the provisions of Title 24 of the Alaska
Statutes, the attached report is submitted for your review.
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PURPOSE AND SCOPE OF THE REVIEW

The purpose of our review was to determine if the performance
of the Alaska Commercial Fishing and Agriculture Bank (CFAB)

is efficient, effective, and economical. Our scope included
a review of the Board of Directors®™ proceedings, operating
expenditures, and the loan portfolio. CFAB"s financial

statements for the year ended December 31, 1980 were audited
by a certified public accounting Tfirm.

STATE OF ALASKA 1 DIVISION OF LEGISLATIVE AUDIT



ORGANIZATION AND FUNCTION

The Alaska Commercial Fishing and Agriculture Bank (CFAB)

was created by Chapter 159, SLA 1978 (AS 44.81.010) as a
public corporation and government instrumentality of the
State, but with a legal existence independent of and separate
from the State. Its purpose is to provide financing for the
commercial fishing and agricultural industries in Alaska.

In Fiscal Year 1979, the Commissioner of the Department of
Revenue purchased $2,000,000 (200 shares) of special preferred
class C stock in accordance with AS 44.81.010(c). Then in
March 1980, the Department of Revenue loaned CFAB $30,000,000
at 9 1/2% per annum. In July 1980, the loan agreements were
cancelled through the issuance of an additional 3,000 shares
of class C stock to the State and the payment of interest

from March 1980, totalling $480,205. The class C stock
receives no voting or dividend rights. CFAB must repurchase
the class C stock from the State within 20 years.

CFAB made 136 loans from April 2, 1980 through March 13,

1981. As of March 13, 1981, there were 130 outstanding
loans, totalling $24,287,687 (see Appendix A).

STATE OF ALASKA 2 DIVISION OF LEGISLATIVE AUDIT



