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Mr. Lew Reece -2 - July 16, 1902

Harrison had gone to the Unemployment Office and changed his mailing
address from Hollands” to General Delivery. Harrison®"s plan was to
put two of the anticipated checks into his restitution savings Tund
and hold one back, telling Mr. Holland he had not received it. He -
planned on blowing the money from the third check.

After this conversation, Harrison admitted it was originally his plan
to run the 'scam'", but since hadn"t received the chocks yet, and
therefore, hadn"t pulled of the scam, he hadn®"t done anything®"wrong.

Mr. Holland 1 spoke at length with Harrison about the wrongness of
this "scam', whether he had pulled it off or not. Harrison maintained
that he had done no wrong. At this point,. Mr. Holland left the room.

I spoke with Harrison for about 5 minutes and then 1 left. During
that 5 minues, Harrison, had completely changed his story and, in Mr.
Holland®s absence, was again denying any of his wrong acts. As |1
left, 1 saw Mr. Holland and asked him to call me the next day 1if he
decided he no longer could work with Harrison. Mr. Holland askec? me

to remove him immediately, that he felt he could no longer work with
Harrison.

Since the Juneau Receilving Horae In the past has refused to accept
Harrison and he has no relatives in Juneau, | transported him to the
Johnson Center for detention. The staff at Johnson was busy with
adult prisoners, so Harrison and I had to wait in the lobby for 30
minutes.

Durring this wait, Harrison became more and more agitated about being
detadiretl lie started by saying the only reason for detention was a
“personality conflict” between he and Mr. Holland. Then he said that
he "was going to blow the whistle on Bernie tomorrow in Court”™ . He
explained that Mr. Holland had physically abused him saying that Mr.
Holland had hie him in the arm with a st~k on several occasion* In
the most recent, Harrison said he shoved Mr. Holland onto the kitchen
table after Mr. Holland struck him, breaking the table. Hr. Holland
then jumped up and challenged hint to rig" t.” The matter aiffused with
no further blows. Harrison said Kerick bon, another foster child
with the Hollands, could verify this.

On July 15, 1 conducted a lov7 key interview with Ilabon. Bob Danneker,
Roster Care Coordinator, was present. Habon said he was quite happy
at the Holland home, that he had not been subject to any verbal or
physical abuse. (This 1s significant, since Habon comes froin a very

abusive natural home and was fTearful upon placement that the foster
home would function the same way). He said he had never seen Mr.
Holland hit Harrison, either with a stick or a ,F.ist. He did say the
two have engaged in "friendly"” wrestling matches and shadow box with
one another.

Habon said the kitchen table was replaced w.ith a more sturdy picnic-
type table several days ago because the other table was starting to
sag towards the middle. (1 was in the Holland house 10-14 days ago
for a reception for LI:. Governor Miller and can verify the old table
was rather wobbly).



Mr. Lev; Recce -3- July 16, 1982

In conjunction with allegations Twiggy Horchover made about Mrs.
Holland using foul or abusive language, Habon said this had never
happened. That it was his experience she was rather quiet. lie did
say thcit Mr. Holland does use foul language In the house occassionally

Ilabon volunteered that Harrison had been in trouble at the house
recently for failing to do chores and for being caught in the girls
living area7

130 p.m. on July 15, a detention hearing was. held on Harrison.

PIF - ’
went into private counsel with the attorney. The attorney then ad-
vised me that Harrison®"s only complaint was of a "personality con-
flict” between Harrison and Mr. Holland. He explained the ™"conflict"”

as being Mr. Holland calling Harrison u "shitbag™ and "worthless"™ in
front of the other children. i ——

I told the attorney Harrison had alleged he had been hit with a stick
and physically roughed up by lir. Holland. The attorney again con-
ferred with Harrison and returned to report that Harrison said he had
never been hit or otherwise assaulted. Further, 1ilarrison declined to
give any taped statement about the "personality conflict™.



"Complaint registered to: Division of Family & Youth Services
5.15 Willoughby Avenue
Juneau, Alaska 95801

Regarding: Bernie® & Mary Holland Foster Hornes/a 7 Licensed
- (Name of Facility)

/ / Unlicensed
Address: “P.0." Box 67", Juneau, AK

Phone: *586-1724
Dar.: complaint received: : July 15/ 1982

The following complaints were received by the Division of Family
and Youth Services regarding the above fTacility:

1. Allegation that Bernie and Mary Holland yell and direct vulgar

and abusive language towards fToster children. 17AAC 50.450,(2)}

2. Allegation that Bernie Holland frequently hits foster children

with a stick, ruler, yardstick and his hands. [7AAC.50.450,(1)(5)]

3. Allegation that Eernie Holland squirted lemon juice iInto a resi-

dent®"s mouth, as punishment, and iIn the process of the resident
resisting, used force to open the resident®s mouth by holding

the jaw and applying pressure. [7TAAC 50.450, (1)]

4. Allegation that Bernie and Mary Holland are providing Day Care*
in their home for from 2-5 children. [7TAAC 50.430(b)(d)]

5. Allegation that there is not sufficient space for each foster

child to have specific place to keep his/her own personal
possessions. [7TAAC 50.540(c)]

6. Allegation that the Holland children have played with, destroyed,

broken or lost the foster childrens personal possessions.
[7AAC 50. 420 (e)]

7. Allegation that the Holland children are allowed to annoy and "bugl

the foster children. When a conflict arises over thin .issue,

that the foster children are verbally abused, and that "the foster

children are always wrong, and the Holland children are always
right™. [7AAC 50. 450,(2) ®B)1

8. Allegation that adult boarders are living in the Holland foster

home and that they are sharing sleeping quartern with foster
children. (7AAC 50.420]



NOTIFICATION OF COMPLAINT

Complaint registered to: - Division of Family & Youth Services
515 Willoughby Avenue
Juneau, Alaska 99801

Address: "P.0." Pox 67" Juneau, AK
Phone: 586-1724

Date complaint® received: " July 15, 1982

The following complaints were received by the Division of jtamily
and Youth Services regarding the above Ffacility:.

9. Allegation that adult boarders participate in the family meeting!
and trials and are allowed to vote on Tfoster childrens punishment
[7AAC 50.410(a)]

10. Allegation that three foster children and one adult boarder sleej
in a bedroom with no window’s. [FA7"C 50.560 (&) (3))

11. Allegation that fTamily meetings are held late a.. night and often
last from 11:00 p.m. to 2:00 a.m., and that foster children do
not get enough sleep because of this and that one foster child
fell asleep at a meeting and was punish- d for it. [7TAAC 50.410)

12. Allegation that Bernie Holland has belittled and used cruel and-

derogatory remarks when describing a foster child to other foste:

children, and to other persons who have entered the foster home.
[7AAC 50. 450 (2) ) < - e o -

13. Allegation that Bernie Holland patted a female resident on the

“"wrestling, grabbed her legs to get a cheap feel." 17AAC 50.410.



STATE OF ALASKA 1984 LEGISLATIVE SESSIUN
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: 588 Agency Affected: Commerce & Economic Dev.
Title: An Act providing for the Program Category Affected: Consumer Prntorti
award of costs & attorney"s fees

Sponsor:____ Tischer BRU, Program or Subprogram(s) Affected:
Requestor: Alaska Transportation Cotnmissinn

Date of Request: 2/9/84

EXPENDITURES/REVENUES:  (Thousands of Dollars)
Fy 84 FY 85 Fy 86 1 FY 87 " FY 88 PY 89"
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL 10.0
m  SUPPLIES
500 EQUIPMENT
600 LAND 6 STRUCTURES
70C GRANTS, CLAIMS
300 MISCELLANEQUS
TOTAL OPERATING 10.0
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1 CAPITAL | 1
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FUNDING:  (Thousands of Dol!la”*s)

CENERAL FUND 10.0 1 I
FEDERAL FUNDS n- i

OTHER -0- i
TOTAL 10.0 !
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POSITIONS:

FULL-TIME 1 1 1 1
PART-TIME f i | I
TEMPORARY 1 1 1 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT CF BILL:

ITf the Bill was amended, the State agency could collect its cost and

attorn?y fees when it prevails thus offsetting the costs when the resEondent
prevails. -

ANALYSIS: Attach a separate page for analysis

Prepared By: “ Keith H. Miller Phone:  561-4216
Division:  Alaska Transportation Commission Date: 2/16/84
Approved by Commissioner: -y Date: 3 ////*/
Agency: Commerce and Economic Development.

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) - - 12/1/83



ANALYSIS FOR FISCAL NOTE

It 1s not poss.ble to accurately predict the future fis—
cal impact of this bill with any certainty. The problems in
predicting 1is that there 1is no certainty on the number of pro—
ceedings that will occur; there is no way of predicting the
number wherein the respondent prevails; and there is no way of
predicting the amount of fees that would be awarded.

A review of the 283 ATC proceedings that would appear to
be covered by this legislation that were initialed in 1983 in—
dicates that four cases might have justified the awarding of
costs and attorney fees to the respondent. It should be noted
that some of these proceedings are still open.
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Jureau, Aleda 99811
T0: John B. Chenoweth, Ombudsman (Q07) 4654970

D ) i A Regional R i P. Box 7.
THRU uncan C. Fowjj yOmbudsman egiona epresentative Fa?rt%ﬁag}e%m

FROM  Bruce Aronson, OmbudsmanAssistant (907) 452-4001

SUBJ  Ombudsman Complaints J82-0689, J82-0728, J82-1136, and J82-1188

DATE ~ January 28, 1983

Four complaints, J82-0689, J82-0728, J82-1136, and J82-1188, direct
the attention of the office to investigatory and licensing practices of
the Southeast Regional Office of the Division of Family and Youth
Services. Due to the interrelationship of the four, they were examined
at the same time by this investigator.

Throughout this memorandum, the names of minors involved in these
complaints have riot been used, rather initials were substituted for
their names.

A summary of my investigation of each complaint is provided below:

J82-0689

Bernie and Mary Holland filed a complaint with this office on July
26, 1982, alleging that the Division of Family and Youth Services (DFYS)
is failing to conduct a proper investigation of their foster home
license, and 1is harassing them. Investigation of their complaint has
focussed on whether the agency had sufficient reason to initiate an
investigation, and whether the investigation was properly conducted.

The Hollands are Juneau residents with a decade of experience in
foster care involving Juneau youth. Their complaints were filed with
the Juneau office after they were served a NOTIFICATION OF COMPLAINT by
officials of the Division®s Juneau regional office. The officials
advised that the notification, containing 13 allegations, was served in
conjunction with information received by division personnel during the
preceding 10 day period. Investigation of the allegations was a
prerequisite to a decision by division officials to modify or revoke the
Hollands® foster home license.

A copy of thr. notification is atta-.hed to this memorandum.

223



J82-0689/Chenoweth -2 - January 28, 1983

Background:

On July 14, 1982, Norm Andersen, Probation Officer 11, transported
a minor, D.H., to the Johnson Human Services Certer for detention
purposes. In a memorandum from Mr. Anderson to Lew Reece, Regional

Administrator, DFYS, dated July 16, 1982, Mr. Anderson states:

During this wait, D.H. became more and more agitated
about being detained. He started by saying the only
reason for detention was a "personality conflict”
between he and Mr. Holland. Then he said that he
"was going to blow the whistle on Bernie tomorrow in
court”. He explained that Mr. Holland had physi—
cally abused him saying that Mr: Holland had hit him
in the arm with a stick on several occasions. In
the most recent, D.H. said he shoved Mr. Holland
onto the kitchen table after Mr. Holland struck him,
breaking the table. Mr. Holland then jumped up and
challenged him to fight. The matter diffused with
no furtner blows. D.H. said M.H. (male), another
foster child with the Hollands, could verify this.

Mr. Anderson also reports in this memorandum that M.H. (male) said
the kitchen tablewas replaced with another table, since the older table
was sagging. Mr. Anderson confirms that "the old table was rather
wobbly.™ M.H. described Mary Holland as a quiet person, and that she
did not use "foui or abusive language.” M.H. does indicate that Bernie
Holland has used foul language. No written statement from M.H. was
taken by DFYS.

In a memorandum from Candace Canfield, YCIIl, Johnson Human Services
Center to Marlyn Olson, Probation Officer 111, dated July 14, 1982, it
was reported that D.H. told both Ms. Canfield and Margaret Pugh, Program
Director, Johnson Human Services Center, that Bernie Holland hit him,
and that Mr. Holland uses a stick to hit people, including D.H. Also,
D.H. and Bernie Holland, on more than one occasion, stayed up late
arguing. D.H. closed by saying that M.H. (female) was also hit with a
stick, and would confirm this information. Ms. Pugh then called Marlyn
Olson and requested Mr. Olson immediately visit the Johnson Human
Services Center.

Mr. Olson indicates in his file notes of July 14, 1982, that when
Mr. _Olson met with D.H., D.H. had already contacted his attorney. Mr.
Olson reported that D.H. said his attorney advised D.H. to remain
silent. Mr. Olson wrote in his notes that, "He did elude [sic] however
two serious problems..."™ Mr. Ulson also indicates that D.H. felt that
M.H. (male) and M.H. (female) could corroborate his statements.

In his July 16, 1982 memorandum, Mr. Anderson states:

On July 15, 1 conducted a low-key interview with
M_H. (male). 3ob Danneker, Foster Care Coordinator,
was present. M.H. said he was quite happy at the
Holland home, that he had not been subject to any
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verbal or physical abuse. (This 1is significant,
since M.H. comes from a very abusive natural home
and was fearful upon placement that the foster home
would function the same way). He said he had never
seen Mr. Holland hit D.H., either with a stick or a
fist. He did say that the two have engaged i»
"friendly” wrestling matches and shadow box with one
another.

The last two paragraphs of Mr. Anderson®s memorandum describe a
meeting with Mr. Anderson, D.H. and D.H."s attorney. The meeting took
place at 2:30 p.m. on J”y 15, 1982. The attorney (after conferring
with D.H.) advised that D.H. had only one complaint, regarding a "per—
sonality conflict” between D.H. and Bernie Holland. Anderson also
wrote that the attorney said the conflict was that Bernie Holland called
D.H. a "shitbag"” and "worthless™ while other children were present.
When the attorney was asked about D.H."s allegation that bernie Holland
had hit D.H. with a stick, the attorney stated (after conferring with
D.H.), ™"that D.H. said he had never been hit orotherwise assaulted.
Further, D.H. declined to give any taped statement about the
"personality conflict™.”

Robert Danneker®s notes ofJuly 20, 1982, describe a meeting with
D.H. At that time, D.H. agreed to give a written statement to Danneker
by Thursday, July 22, 1982. A statement was provided byD.H. on July
22, 1982, which said BernieHolland and D.H. got into a scuffle, and
Bernie challenged D.H. to fight. D.H. also said:

Bernie was sitting on the couch next to M.H.
(female) and I was sitting at the table when Bernie
and M.H. started wrestling sort of and Bernie was
grabbing M.H. around the waste [sic] and her leg"s
[sic] and it looked more like Bernie was trying to
get a cheiap feel off her he does this all the time
and he has this stick that is about two and a half
feet long that he smack®s [sic] us with and it
hurt®s [sic] several times® [sic] | asked him not to
smack me but he still does.

D.H."s assertion is deserving of 1independent verification. A
psychological evaluation (a copy of which is intheDFYS files) prepared
by Carol C. Greenough, Ph.D., and dated June 23 and June 25, 1982,
cautions:

D.H. admits to being very good at lying and convincing
himself as well as others of his Ties.

D.H. 1is very manipulative, using people and sit—
uations to create gratification for himself.
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D.H."s probation officer, Norm Anderson, told this office, on
January 3, 1933, that D.H. thought Bernie Holland was mad at him, thus
causing D.H. to be sent to the Johnson Human Services Center for de—
tention purposes on July 14, 1982. D.H. became very upset at the
prospect of detention, and that he was going to get back at Bernie
Holland. On Julyl5, 1982, Anderson said, he believed that D.H. was

lying.

Since D.H."s credibility iscalled into question, cor ”~ ration of
his statements bythe two fosterchildren he named, is impo: .“nt. There
was no written statement by M.H. (male). However, Mr. Anderson®s
memorandum indicates that M.H. can only verify that Bernie Holland used
foul language on occasion. Notes prepared by Marlyn Olson say that on
July 14, 1982, M.H. (female) a foster child at the Holland home, volun—
teered information to Mr. Olson. A synopsis of Mr. Olson"s notes
includes the following incidents, as described by M.H. (female):

- Bernie Holland told her to get out of bed, using vulgar language,
- Mary Holland has called her names,

- M.H. was preparing guacamole, and to quiet J.H., M.H. squirted
lemon juice into J.H."s mouth. Mary Holland cursed at M.H. for this,

- Mary Holland cursed ut M.H. for being late when calleo to the
main floor of the house, from the basement, and

- Bernie Holland used coarse language upon M.H."s return to the
Holland home, after having run away from the Holland home.

Mr. Olson®"s notes for July 15, 1982, include the following:

We [Sonja Brandmari, Counselor, and Mr.Olson] dis—
cussed M.H."s (female) behavior over the past three

weeks, the fact that it has been very difficult for
her having violated curfew, run, caught in several

lies, and being on restriction much of the time.

Sonja and 1 agreed that it was difficult to tell

when M.H. is being truthful or not.

Shortly thereafter, M.H. (female) provided a handwritten statement
of her allegations against the Hollands. M.H."s statement includes
descriptions of the following episodes:

- When M.H. was Moving to another room, Mary Holland cursed at her,

- During a family meeting, Mary Holland described M.H."s perfor—
mance as a dishwasher, in vulgar terms,

- Mary Holland cursed at M.H. durini an 1incident involving a
television,

- Mary Holland, in vulgar terms, told M.H. to be quiet, when M.H.
was slow in coming to che main floor of the house from her bedroom,
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- When M.H. was making guacamole, one of the Holland children was
irritating M.H., so M.H. squirted lemon juice into the child"s mouth,
and the child started screaming. Mary Holland then cursed at M.H.,

- When M.H. was slow in getting out of bed one morning, Bernie
Holland cursed at her to get up,

- Bernie Holland hits D.H. with a stick during family trials and
meetings, and

- "When 1 have my but [sic] up in the air reaching for southing
and 1 [have] been hit for no reason twice with [a] stick once with [a]
hand and last night befor [sic] he hit me with his hand 1 caught him
first a[nd] said don"t hit me what"s the-reason, he [sic] said boy you
[are] lucky 1 couldn®t resist.”

Mr. Olson said in his notes of July 15, 1982:

I reviewed her statement and found that several of
the things she told me yesterday were not addressed
and that some of the incidents she wrote about that
we talked about yesterdaywere or so what watered
ditwn. .. .

Most of what she put in writing seemed to be directed
towards conflicts that she was having with Mary

instances ‘in which she says Mary directed fould

[sic] language towards her, telling her to shut up,

calling her asshole, etc.

Mr. OIson also reported thatM.H."s (female) mother said M.H.

seemed to be using vulgar language, and that the Holland home ™...was
the best placement for her.”

The next day (July 15, 1982) a meeting was held with Mr. Olson,
M_H. (female) and her father, Bernie Holland and Ms. Brandman. During
this meeting, they reviewed the allegations M.J. nad made regarding the
Hollands. Mr. Olson noted that M.H. lied when discussing what she did
one Sunday. Mr. Olson also wrote:

We note that the conflicts she brought up involved
she [M.H.] and Mary. 1 think we have to recognize
the fact that there could be a great deal of
transference going on here, meaning thai a lot of
the hostility, the anger, the hurt M.H. feels in her
relationship with her mother are under difficult

circumstances transferred to Mary, her foster
mother.
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Before we closed the meeting and while M.H. was
still meeting with us we questioned her in several
different ways about whether or not the problems she
told us about at the Hollands were so serious that
they couldn"t be worked out, that perhaps this
difficult time will soon pass and once again, things
will level out for her. Her response was that
things could probably be worked out.

M.H. (female), during a deposition taken on December 30, 1982, told
me that she felt that her problems with Mary and Bernie Holland were
resolved during the above described meeting.

From records retained by DFYS, staff then gathered statements from
the following people:

- D.H. gave a statement on July 22, 1982, and signed it on August
2. D.H. later retracted this statement, in a written statement dated
December 1, 1982.

- M.H.(female) gave a statement on July 22, 1982, and signed it on
July 29, 1982. An unsigned statement given on July 23, 1982, was also
given by M.H.

- K.S. signed a statement on July 29, 1982, which was originally
given on July 20, 1982.

- A.J. gave a statement on July 22, 1982, and signed it July, 29,
1982.

- AM. gave a statement on July 22, 1982, which was later signed on
July 29, 1982.

- M.F. gave a statement on July 23, 1982, which was not signed.
- Gil Lucero gave a signed statement on July 28, 1982.
Allegations against the Hollands:

Based upon the statements that division personnel had received as
of July 23, 1982, DFYS prepared a NOTIFICATION OF COMPLAINT. The
notification included a description of 13 allegations against the
Hollands. Each of the 13 allegations was reviewed by me to determine if
there was adequate factual basis for the allegation, anr adequate basis
to begin and continue investigation of the allegation.

Since an administrative hearing regarding modification of the
Holland foster license is being scheduled in the near future, trie
truthfulness of the allegations is not a matter within the jurisdiction
of this office.

Summarized, the allegations provide as follows:
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1. This allegation was that the Hollands "yell aod direct vulgar
and abusive language towards foster children.” DFYS officials cited 7
AAC50.450(2).

Information provided by some of the foster children as of July 23,
1982, indicates this allegation had an adequate factual basis and was
properly the subject of investigation,

2. This allegation was "that Bernie Holland frequently hits foster
children with a stick, ruler, yardstick and his hands,” and was presented
with a cite to 7 AAC 50.450(1) and 7 AAC 50.450(5).

Information provided by some of the foster children, as of July 23,
1982, indicates this allegation had an adequate factual basis and was
properly the subject of an investigation.

3. It was alleged that "Bernie Holland squirted lemon juice into a
resident”s mouth, as punishment, and 1in the process of the resident
resisting, used force to open the resident®s mouth by holding the jaw
and applying pressure.” The notification referenced 7 AAC 50.450(1).

Information provided by one foster child, as of July 23, 1982~
provided sufficient basis for the allegation, and the matter was properly
the subject of an investigation.

4. "Allegation that Bernie and Mary Holland are providing Day Care
in their home for from 2-5 children,” accompanied by reference to 7 AAC
50.430(b) and 7 AAC 50.430(d). As of July 23, 1982, six different
sources reported that day care services were being provided for as many
as four children.

The two regulations cited by DFYS provide:

7 AAC 50.430. NUMBER OF FOSTER CHILDREN PERMITTED
IN THE HOME.

() No more than eight children in all are
permitted in any one home.

(d) No more than five children of any age who are
unrelated to the foster parents are permitted.

Read  toget er these two regulfatlé)ns do nota pear t& have
dlret relations o the |5ﬁue 0 areser |c ther,
atlons see F] escrlbe t er o ter ren an
childr ave
tural ¢ en that nay |ve

n%r un{ela‘jO fosterITf% mar}ya

M Ster é| IHS g foster and

Since the allegation mentions day oare aswell as number of
children, DFYS may have been relying on 7 AAC 50.440(a):
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(a2) Day care of children and commercial care of the
aged, or maternity, or convalescent patients may not
be combined with foster care of children without
prior approval of the division representative.

As of July 23, 1982, there was not sufficient basis for the allegation
that the Hollands were providing day care services for up to and including
five children. Pat Monroe, Licensing Coordinator, told me that DFYS
always requires foster homes to securea day care license, when day care
services are going to be provided, in addition to divisional approval,,
Since it appears that a day care license 1is required only if day care
services are provided in the home tomore than four children, it does
not appear that the Hollands would be required by law to secure a day
care license. AS 47.35.020(2). In addition, providing day care ser—
vices in a foster home, per se, does not appear to violate the foster
care regulations cited by DFYS.

There is confusion concerning day care licensing obligations within
a licensed foster home, and it is not at all clear that, in citing 7 AAC
50.430, the division made the point it had intended. Taking the cite
provided as the basis of my review, it does not appear that the allegation
has a sufficient basis. The Hollands might have admitted the truth of
the allegation but it is far from certain that the adnr"ssion or the
finding will support revocation of the license.

5. The fifth allegation held that there was not sufficient space
for fosti?r childrens® personal possessions. As of July 23, 1982, there
appeared to be sufficient basis for the allegation, and there appeared
to be an adequate amount of information to warrant the investigation of
the allegation.

6. Allegation 6 stated that "the Holland children have played
with, destroyed, broken or lost the foster childrens["] personal pos—
sessions.” The notification 1in which the allegation was contained
included a reference to 7 AAC 50.420(e), a provision which states:

(e) The foster parents shall allow the child to
bring personal possessions into the foster family
home, and allow him to acquire possessions of his or
her own, within reason with regard to space and
comfort, and safety.

. The above cited regulation only directs that personal possessions
of foster children may be brought into the home, with certain limi—
tations. That the regulation supports an investigation of the alle—
gation isat best arguable.

7. It was alleged that children of Mr. and Mrs. Holland annoy the
foster children, that, when a dispute arises, the foster children are
always wrong and the natural children right, and that the foster children
are verbally abused. The allegation referred to 7 AAC 50.450(2) and 7
AAC 50.450(5).
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* The ™"verbal abuse" portion of this allegation 1is identical to the
one included in allegation number 1 above. The applicable regulation for
it appears to be found in 7 AAC 50.450(2).

The other regulation, 7 AAC 50.450(5), states:
7 AAC 50.450. DISCIPLINE.

(5) disciplined by shaking or by delivering a
forceful blow with a hand or a weapon, however,
controlled hand spankings of one to three slaps on
the buttocks are allowed when appropriate;

Allegation 7 appears to be partially redundant with the first
allegation. In addition, the second regulation cited, 7 AAC 50.450(5),
bears no direct relationship to any part of allegation 7. Accordingly,
it is not possible to conclude that the allegation 1is supported by any
part of the regulations cited, and 1 question whether it ought to have
been the basis for subsequent investigation and finding.

8. Citing 7 AAC 50.420, it was alleged that "adult boarders are
living in the Holland foster home and that they are sharing sleeping
quarters with foster children.” The applicable portion of this regu—
lation is part (a):

7 AAC 50.420 RESPONSIBILITIES OF FOSTER PARENTS

(@) The fostet* parents shall report to the division
representative any significant changes in the
household such as employment, housing, or serious
illness, that would affect the ability to care for
foster children.

There was sufficient evidence from foster children that, in ad—
dition to Mary and Bernie Holland, other adults may have been living at
the home. Although the allegation refers to these adults as "boarders,"
the regulations cited do not appear to prohibit boarders, and the use of
the term is of no impact on the allegation.

The main point of the allegation is that the Hollands failed to
notify the DFYS that additional adults were staying at their home. DFYS
apparently believes that the addition of the residents is a significant
change impairing the ability of the Hollands to properly care for foster
children. As the regulation 1is written, it 1is not clear who is to
determine, for purposes of reporting, what constitutes "a significant
change.” In this instance, DFYS should have identified the impairment
resulting from the additional adults. The failure to provide this in
the allegation suggests that the allegation 1is flawed, and should not
have been investigated.

9. This allegation was that ™"adult boarders participate in the
family meetings and trials and are allowed to vote on foster childrens
[sic] punishment." 7 AAC 50.-10(a) was cited.
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Although there appears to be sufficient evidence for this alle—
gation to be included and investigated, the cited regulation does not
clearly indicate such activity is 1improper. The cited regulation, a
provision that describes the qualities of a good foster Darent, says:

7 AAC 50.410. QUALIFICATIONS OF FOSTER PARENTS AND
OTHERS IN THE HOUSEHOLD.

(@ The foster parents must show evidence of being
responsible,  mature individuals of reputable
character who exercise sound judgement and display
the capacity to provide good care for children.

ITDFYS 1is concerned about discipline aspects in the Holland home,
the applicable regulation seems to be 7 AAC 50.450, which describes
standards for discipline.

10. It was alleged that "three foster children and one adult
boarder sleep in a bedroom with no windows,”™ citing 7 AAC 50.550(e)(3).
This regulation states that each bedroom used by foster children must
have a large window exit for emergency use. It does not mention
boarders.

Based upon statements from two foster children, there appeared to
be sufficient basis for the allegation that foster children were sleeping
in a bedroom without a window large enough for emergency use. In
addition, there appeared to be enough evidence to warrant investigation
of this allegation. The allegation, as prepared by DFYS is poorly
stated. ;

11. It was alleged that family meetings were conducted until Ilate
in the evening, and because of the late meetings, foster children were
not able to get sufficient sleep, citing 7 AAC 50.410 as authority.

Statements from two foster children indicate tl.".4e was sufficient
basis for this allegation, and that it should have Ix / investigated.

12. The next to the last allegation was that. Bernie Holland has
belittled and used cruel and derogatory remarks when describing a foster
child to other foster children, and to other persons who have entered
the foster home."” Reference followed in the notification to 7 AAC
50.450(2), which states:

7 AAC 50.450. DISCIPLINE.

The foster parents must be able to show evidence of
ability to work with children without recourse to
physical punishment or psychological abuse and must
be positive 1iIn their approach to discipline. Any

=discipline or control must be appropriate to the
child®s age and developmental level, blit in no event
may a child in care be:
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(2) subjected to verbal abuse, derogatory remarks
about himself or members of his family, or threats
to expel the child from the foster home;

Four foster children gave information which provided the basis for
this allegation and the need to investigate it. One of these four
foster children indicated the remarks by Mr. Holland were not intentional

1983

13. The last allegation was "that Bernie Holland patted a female

resident on jhe bottom, grabbed a female resident around the and
while"wrestling, grabbed her legs to geta cheap feel."™™ The < ation
was supported in the notification by reference to 7 AAC b*.elO.
(Presumably, the agency meant to cite subsection 410(a) in support of
this allegation.)

The applicable portion of D.H."s- July 22 written statement, on
which this allegation is based, states:

Bernie was sitting on the couch next to M.H.(female)
and 1 was sitting at the table when Bernie and M.H.
started wrestling sort of and Bernie was grabbing
M_H. around the waste [sic] and her leg"s [sic] and
it looked more like Bernie was trying to get a cheap
feel off her he does this all the time

In the course of my inveitigation, Robert Danneker told me the quoted
portion of this allegation came from D.H. He acknowledged, however,
Lnat he had provided the phrase regarding sexual contact to D.H. On
July 22, 1982,. D.H? provided a second written statement, signed on
August 2, 1982, which says 1in part:

Danneker: Reada quote from written statement
regarding Berniewrestling with M_H.(female)

D.H.: Said that Bernie grabs her from behind under
the arms.Stated that he didn"t think Bernie should
do this. M_H.got up to go somewhere and was
bending over to pull down her pants (said she wears
tight pants and had to pull them down when she got
up). This was when Bernie swatted her (hit her on
the bottom).

Darneker: Have you seen him do this with any other
girl in the house?

D.Hc: No.
Danneker: What was M.H."s reaction?

D.H.: Walked away. It appeared to be done in fun
but. ...
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In addition to the obvious inconsistencies iIn the two statements
provided by D.H., the incorrect quotation provided by Mr. Danneker, and
the phrase regarding sexual contact v/hich had been provided by Mr.
Danneker, there is the July 15, 1982 written statement of M.H. (female),
which says in part:

When 1 have my but [sic] up in theair reaching for something
and | have been hit for no reasontwice with [a] stick once
with [a] hand and last night before he hit me with his hand I
caughthim first a[nd] saiddon™t hit me what"s the reason,
he [sic] said boy you are lucky 1 couldn™t resist.

Read together, the three statements do not seem to accurately
describe the same or similar incidents. *In addition, M.H. (female) is
reported to have had the following conversation with Robert Danneker on
July 23, 1982:

Danreker. Have you ever wrestled with Bernie?
M.H.: He likes to tickleus and stuff like this.

Danneker: Whenhe hugs you 1is it from behind or
from the front?

M_H.: Front. It"s mostly when 1"m feeling down.
Danneker: Ishe sexual towards you?

M_H.: .No."™ He told us he"d never do anything like
that. If he wanted to bad enough he has a wife.

When asked 1if the incident she described in her July 15, 1982
statement included any sexual connotation, M.H. (female) told me on
December 30, 1982, "not even, Bernie"s not that way.” Marlyn Olson,
told me on January 4, 1983, that when he took the first written
statement from M.H. (female) that although there appeared to be physical
contact between M_H. and Bernie Holland, it was probably not of a sexual
nature. Finally, Robert Danneker told me on January 10, 1983, that,
"There®s no sexual connotation in there. 1 am just saying it"s inappro—
priate behavior.”™ Mr. Danneker also said this allegation did not
concern any illegal activities.

From the information provided by D.H., M.H. (female), Marlyn Olson,

and "Robert Danneker, investigation of allegation 13 should have been
terminated after preliminary inquiries by DFYS.

Presentation of the allegations to the Hollands:

The NOTIFICATION OF COMPLAINT was given to the Hollands on July 23,
1982, during a home visit by Robert Danneker, and Carolyn Tuovinen, a
Community Care Licensing Supervisor. Both Bernie and Mary Holland have

2211
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stated to me that Mr. Danneker and Ms. Tuovinen were pushy and rude
during the meeting. As an example of this, Mary Holland recalled that
"they pushed themselves through the front door.” Another example given
by the Hollands, was that+ Mr. Danneker told Bernie Holland, "hey
asshole, just answer the allegations.” In addition, the Hollands stated
that Mr. Danneker and Ms. Tuovinen threatened to remove the foster
children if the Hollands refused to answer the allegations.

Both Mr. Danneker and Ms. Tuovinen denied; that they were pushy,
that Mr. Danneker used the language described above, and that they
threatened to remove the children if the allegations were not answered.
However, Ms. Tuovinen did admit there may have been a discussion about,
removing foster children, but this was nog a threat.

Before leaving the Holland home, Ms. Tuovinen and Mr. Danneker
examined the sleeping quarters for the foster children. He told the
Hollands that children could not sleep in the basement bedroom if it did
not have had an adequate fire escape. As reported in DFYS notes, Ms.
Tuovinen and Mr. Dar.neker also told the Hollands DFYS would be in touch.
Ms. Tuovinen told me that DFYS hoped to be in touch the same day as the
visit (July 23, 1982).

Later that night, at approximately 10:30 p.m. a call was placed by
DFYS to the Hoi lanas to tell them that DFYS would be in touch the next
day (July 24, 1982) regarding the allegations, and to 1inquire 1f the
foster children sleeping in the basement bedroom had been moved to an
bedroom with an adequate fire escape.Bernie Holland believes this
telephone call was a form of harassment, especially considering the time
the call was placed. "

The following morning (July 24, 1982), Mr. Danneker visited the
Holland home to deliver a letter (detailing three of the thirteen
allegations, and having the NOTIFICATION OF COMPLAINT and foster care
administrative regulations attached) signed by Ms. Tuovinen and Mr.
Danneker and dated July 23, 1982. Mr. Holland claims that Mr. Danneker
told him, "I"vegot my ass covered, so I'm not sweating it." Danneker
admitted to me on January 10, 1983, that during this visit of July 24,
1982, he did say that to Bernie Holland.

Refusal to respond to the allegations:

In a letter dated July 24, 1982, Mr. Holland advised Mr. Danneker
that the foster children formerly in the basement bedroom, had been
assigned to an upstairs bedroom. Mr. Holland refund co answer the
allegations, and encouraged DFYS to investing the allegations. Mr.
Danneker responded to the above correspn,,jex;e by stating in a letter
dated July 27, 1982:

Dy not respgp"'n9. you have interfered with the
Divisionl®t dUtbority to “"pervise and enforce
stand” ¢S ~ ilov/ed by Alaskf tatutes 47.35.010, (1)
Fuf (3) -n regard to f? 1°/ties. Also, by not
replying, the Division m*y be forced to make a
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determination of the allegation™; based soley [sir]
on the information gathered by the Division without
having your input. If this becomes necessary, it
will be done.

I am again requesting that a reply to the alle—
gations be submitted. You and your wife, and/or

your legal counsel, are requested to reply within

ten (10) days of the date of this letter. 1 look

forward to hearing from you.

A person violating any of the statutes or regulations regarding
foster care "is guilty of a misdemeanor, and upon conviction is
punishable by a fine of not more-than $200". AS 47.35.070. In light of
the criminal penalty, the reluctance of the Hollands to further discuss
the 13 allegations appears understandable. Although DFYS presented the
13 allegations as a licensing issue, any information gathered by DFYS
through discussions with foster children and or the Htllands could
nevertheless provide the basis for a criminal prosecution.

I briefly reviewed the legal basis for a person suspected of
violating a licensing law, to refuse to answer questions during the
investigation for fear of self-incrimination. A discussion of this
issue is found in State of Alaska, Department of Revenue v. Oliver, 636
P.2d "1156(1901), and several other cases. This review leads me to
believe there is no clear answer to the question of when a person may
invoke the right against self-incrimination during an investigation,
particularly when the investigation initially appears re he non-criminal
in nature. As .to DFYS saying that refusing to answer al’egations 1is
interference of an investigation -- such a belief does not appear to be
well founded.

Investigation of allegations completed:

Cn August 17, 1982, Danneker completed his report on the inves—
tigation of the 13 allegations. Danneker found that allegations 1, 2,
4, 5, 6, 7, 8, 9, 11, 12, and 13, are valid. He also found that allega—
tion 3 was not substantiated by the evidence and allegation 10 was valid
upon inspection, but had since been resolved.

The vreport included three problems noted during a standard-by-
standard inspection of the Holland home during August, 1982. In closing
his report Danneker states:

EVALUATION AND RECOMMENDATION

All of the above allegations are of a serious
nature. Since they were found valid through inves—
tigation of the available information, they require
immediate correction for the foster home to remain
in operation. A serious matter 1is the Holland"s
refusal to respond to the allegations. Refusal to
respond, either from the Hollands or their legal
counsel, has not only interfered with the Division®s
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authority to supervise and enforce standards for
foster care allowed by statute, but also has demon—
strated a lack of responsibility on the part of the
Hollands and placed those children entrusted to
their care at an unacceptable risk level.

The Hollands have repeatedly violated the foster
home regulations and have made no attempt to correct
some of the violations, or if they have corrected
them have failed to inform the Division. Foster
parents who are seriously concerned about the
welfare of children would normally be willing to
cooperate with the Division to resolve any problems
of [sic] misunderstandings that may arise. The
Hollands have demonstrated a total lack of co—
operation with the Division® in dealing with the
allegations.

It is therefore recommended that the foster home
license for Bernie and Mary Holland be revoked.

Though the report determined that "The Hollands have repeatedly

violated the foster home regulations...™, id ratification or explanation
of these previous violations was not given in the report.

In a letter dated September 27, 1982, Lew Reece, Regional
Administrator, DFYS, told the Hollands that the investigation of the 13
allegations had been completed, and, with the exception to allegation
10, the Hollands had failed to respond to the allegations. The letter
notes allegations 1, 2, 4, 5, 6, 7, 8, 9,11, 12, and 13 are valid. Mr.
Reece also said that allegation 3 was notsupported by the evidence, and
that allegation 10 although true at the time of in.;pection(July 23,

*1982), 1is now not valid since the foster children have been moved. Mr.
Reece closes the letter by telling the Hollands:

Gi“en the pattern of violations, and your refusal to
respond or to formulate a corrective action plan,
the Division is referring your case to the Depart—
ment of Law for consideration of license modifica
tion, license suspension, or revocation. You will
be informed of the Department of Law"s recommen—
dation to this Department.

Related incident:

Mr. Holland also alleges that the DFYS was harassing him by asking
the Troopers to investigate an incident involving him and another foster
parent. Mr. Holland believes he wasthe  focus of this investigation,
’nd that the investigation centered onMr. Holland®s alleged obstruction
of an investigation conducted by DFYS. The relevant facts on this
matter are that Mr. Reece, via a memorandum dated December 10, 1982 to
1st Sgt. John Murphy, requested the Troopers investigate how information
(concerning another DFYS investigation) from Reece"s office was
transmitted to Bernie Holland. Mr. Reece was concerned that a state
employee was illegally leaking confidential information.
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On December 28, 1982, the Troopers concluded that, "...in—
vestigation indicated the information regarding the investigation was
passed from #6, M.H. (female), to #4, Holland, who called C. and advised
him he was being investigated."”

M.H. (female) was the source of the information DFYS was inves—
tigating in the other matter. Therefore, one person not a state employee
(M_H.) ogave the information to another person who was not a state
employee (Bernie Holland). Because of this, the final report indicates
there was no "leak™ from the offices of DFYS. Also, the focus of the
investigation was not Holland, rather, it was to determine if there was
a state employee leaking confidential information. This has been
confirmed by 1st Sgt. Murphy.

FINDING:

As to the allegations that the Division of Family and Youth Ser—
vices failed to conduct an investigation properly, and is harassing the
Hollands, the following problems are noted:

1. The referenced regulations 1in allegation 4 (7 .AC 50.-
430(b),(d)) do not appear to directly relate to the issue of providing
day care services in a home licensed for foster care. Therefore this
allegation 1 cks sufficient legal basis and should not have been inves—
tigated;

2. Allegation 6 indicates that 7 AAC 50.420 is the applicable
regulation regarding destroyed, lost or broken personal possessions of
foster children.. However, the regulation only addresses the ability of
the foster child to bring possessions into the home, not what happens to
these possessions after arrival in the foster home. The allegation does
not appear to have sufficient legal basis;

3. At best allegation 7 appears to restate the essence of alle—
gation 1 and therefore is redundant, and the second regulation cited, 7
AAC 50.450(5) bears no known relationship to any portion of the alle—
gation;

4. The Division used the word "boarders™ in allegation 8, yet the
cited regulation does not prevent boarders from living in a home that is
licensed for foster care. Rather, the Division seems to be concerned
that the Hollands failed to report ™"any significant changes in the
household”. The DFYS should have identified any impairment in the care
of foster children resulting from additional adults at the Holland home.
This allegation lacks sufficient specificity, and should not have been
investigated;

5. Regulation 7 AAC 50.410(a), as cited in allegation 9 (that
"adult boarders participate in the family meetings and trials and are
allowed to vote on foster childrens [sic] punishment™) is not directly
related to the allegation. The regulation regarding discipline, 7 AAC

1983



2W9

%

J82-0689/Chenoweth - 17 - January 28,

50.450, describes the applicable discipline standards, which should have
been used to measure conduct against;

6. The Division used the word "boarder™ in allegation 10, yet the
regulation only talks about fire safety, and does not mention boarders.
Therefore, one has to question the reason for using the word, and the
allegation is poorly stated;

7. Based upon the information available to the Division as of July
22, 1982, investigation of allegation 13 should have been terminated
after preliminary inquiries and the Hollands so notified in the letter
given them on July 24, 1982;

8. Robert Danneker used vulgar language when transmitting a letter
to Bernie Holland on July 24, 1982.

Of the above noted problems, numbers 1, 2, 3, 4, 5, and 7, appear
to constitute harassment of the Hollands.

The secondary allegation, relating to the Ilater investigation
undertaken by the Alaska State Troopers initiated by Lew Reece is not
supported.

J82-1136

Bernie Holland filed a complaint with this office on November 18,
1982, alleging that an official of the DFYS improperly ordered employees
not to place children in the Holland home for foster care purposes. In
a letter from Lew Reece, Regional Administrator, to Mr. Holland dated
December 1, 1982, Reece said:

On August 25, a certified letter of [license

non-compliance was sent to you and again you .ailed

to contact us. On September 27, 1982, the Iinves—
tigation was concluded and a copy of the findings

was sent to you and the Attorney General®s office

for further action.

It was only after the investigation was concluded
and you had been given approximately 2 months to
respond to the Division that I instructed the Juneau
District Office to suspend juvenile placements until
the alleged licensing violations in your foster home
had been resolved.

I would be more than happy to meet with you at your
convenience, with our [licensing specialist, to
assist you in developing a corrective action plan
for your foster home. Without this meeting 1 cannot
recind [sic] the instructions 1 have given the
Juneau District Office not to place children in your
foster home. [Emphasis added]
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At the time of this letter, Holland held a valid foster care
license which had not been suspended, modified, denied or revoked.

There 1is no known regulation which permits the state to "suspend
juvenile placements™ when "alleged licensing violations” 1in a foster
home holding a valid foster license (which has not been suspended,
modified, denied or revoked) have not been resolved to the satisfaction
of the Division of Family and Youth Services. State law provides that a

foster license may be revoked or modified "if it [the Division] deter—

mines that a facility is not in compliance with AS 47.35.010 - 47.35.080
or the regulations adopted under AS 47.35.010 - 47.35.080." AS 47.-

35.040(b) -

On September 27, 1.982, the HollandsWwere told in a letter from Mr.
Reece that several of the allegations were found to be true, yet their
license was not modified or revoked at that time. The agency determined
the Hollands failed to meet several of the regulations found in 7 AAC
50.310 - 7 AAC 50.620, a,d because of this the Holland license should
have been revoked at that time (see 7 AAC 50.390(a)).

7 AAC 50.390. DENIAL OR REVOCATION.

(@ If the division finds that a foster home does

not comply with the provisions of 7 AAC 50.310 - 7

AAC 50.620, or the specific terms of a license which

has been 1issued, it shall deny or revoke the li—
cense. [Emphasis added]

In additioo to "7 AAC 50.390(a), a statutory provision states the
following:

AS 47.35.040. LICENSING.

(e) The department shall give written notice of
revocation or modification under (b) of this section
30 days before the effective date of the action.
However, 1f thehealth or well-being of children or

dependent adults 1is in jeopardy, the revocation or
modification action 1is effective immediately upon
the issuance of written notice by the department.

This complaint presents the unusual situation in which the agency
has .determined the Hollands do ot comply with the regulations for
foster homes, then theirfoster home license should have been revoked
(per 7 AAC 50.390(a)) and they should have been given30 daysnotice of
the effective date of the revocation of their license (per AS 47.-
35.040(e)). None of tnis war done. If the Holland"s license had been
revoked, the agency would not have been able to place children there
(See AS 47.35.020).

On this subject, Mr. Reece in a letter to this office, dated
January 10, 1983, notes the following regulation:

1983



J82-0689/Chenoweth - 19 - January 28,

7 AAC 50.360. SCOPE OF LICENSING.

The licensing of a foster home by the  division does
not create an obligation for "me state or any child
placement agency to support vhe  foster home finan—
cially, nor obligate the state or any child place—

ment agencyto place or maintain any child in the
home. Theissuance of a license means only that the
home, th? family, the physicalenvironment, and
services have been evaluated anddetermined to meet

required standards.
Mr. Reece said in the letter:

Respondents, Bernie and Mary Holland, refused, on

numerous ocassions [sic], to- respond to the alle—
gations against them, made it difficult, if not

impossible, for the development of ongoing profes—
sional relationships between the Division and the

licensed home, a prerequisite to determine compli—
ance with State law.

FINDING:

Based upon the available evidence, the Division of Family and Youth
Services acted without the benefit of clear legal authority when it
suspended placement of foster children in the Holland home. For reasons
discussed in the report of a later complaint, the agency apparently
should have acted to revoke the Holland license, a procedure that would
have prevented placement of foster children in the Holland home.

Still, the regulation cited above entails no obligation on the part
of the Division to place foster children in an approved home. Place—
ment 1is discretionary with division personnel. Though the division
appears to have been in error in basing its decision on the events
preceding Mr. Reece"s September 27 letter, the decision to direct no
further placements in the Holland home until [licensing violations were
corrected was one that the division could properly make.

J82-1188

A complaint was filed with this office on December 12, 1982,
alleging that the Division of Family and Youth Services erred in either
determining the Holland foster home was not safe, or in leaving foster
children in their unsafe home. This complaint concerns the Hollandsl
foster home license.

Since the DFYS did not immediately revoke or modify the foster home
license as provided by AS 47.35.040(e), when the health or well-being of
the children 1is in jeopardy, division personnel apparently concluded
that the violations found during its Iinvestigation were not serious.
The notice to the Hollands that they were not in compliance was given on
September 27, 1982. The Hollands had 14 days to correct the compliance
problems (7 AAC 50.370(2)). If at the end of the period corrective
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action had not been taken, any foster child would be removed from the
*\ ter home.

As of October 28, 1982, the Hollands had not corrected problems
identified in the letter to them dated September 27, 1982. In the case
at hand, K.S., a foster child, remained at the Holland home until
October 28, 1982, which is approximately two weeks beyond the time
allowed for either satisfactory corrective action(s), or removal from
the home.

FINDING:

Based upon the available evidence, the Division of Family and Youth
Services incorrectly left K.S. in the Holland foster home more than 14
days after the agency determined the home failed to meet the applicable
standards.

J82-0/28

Ombudsman Complaint J82-0728 was filed with this office on August
11, 1982. The complainant, Jan Still, alleged that DFYS wrongfully took

a statement from his 14-year-old daughter concerning allegations involving

the foster home where she was living. Mr. Still also alleged that his
daughter was not able to have an attorney, nor her parents present,
during the interview by the DFYS and that the agency refused to give a
copy of the statement to him.

The child at the center of this complaint provided a statement
during the later part of July, 1982, to the DFYS concerning the inves—
tigation of the Holland foster home license by the DFYS. At that time
she was under the custody of the DFYS. The child admitted to this
office the statement was given voluntarily to the DFYS, and that she was
not coerced. She also said that at the time of the interview she did
not request either her parents or an attorney be present. Since the
subject of the interview was the foster home where she lived and not
possible 1illegal activities on her part, there was no apparent reason
for her to have an attorney or her parents present while being inter—
viewed.

Based upon conversations with Linda Scoccia, Assistant Attorney
General, Department of Law, and staff at the DFYS, it appears that the
child was initially refused access to the written statement given to
DFYS. Only after a subsequent consultation with Ms. Scoccia Veas the
statement released. The child refused to give her parents access tc the
statement at the time she received it from DFYS. Ms. Scoccia also
advised that the statement should not be released to Mr. Still because
the statement is considered confidential 1in nature. When 1 asked Ms.
Scoccia if the statement could be released at the time the parents
regained full custody of the child, she said no.

The child in this complaint was considered a "child in need of aid”
at the time of the request for the statement. The rights of the parents
of a child in need of aid are stated under AS 47.10.084(c):
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When there has been a transfer of legal custody or
appointment of a guardian and parental rights have
not been terminated by court decree, the parents
shall have residual rights and responsibilities.
These residual rights and responsibilities cf the
parent include, but are not limited to, the right
and responsibility of reasonable visitation, consent
to adoption, consent to marriage, consent to
military enlistment, consent to major medical
treatment except 1in cases of emergency or cases
falling under AS 09.65.100, and the responsibility
for support, except if by court order any residual
right and responsibility has been delegated to a
guardian under (b) of this section.

From this statute, it seems the parents may not have had the legal
right to examine statements provided by a child when the child is in
state custody. 1 checked with Lt. Roger McCoy, Alaska State Troopers,
and inquired as to their procedures in this type of case. Lt. McCoy
told me that the Troopers will give a child a copy of a statement taken
by the Troopers, as well as to the legal custodian of the child. Also,
if the parents of a child do not have custody of the child, a copy of
the statement will not be given the parents until they regain legal
custody.

The anxiety of the father in not being able to examine the state—
ment provided by his daughter is described in his letter to this office,
dated October 4, 1982:

On about August 10th (9-11) I questioned Mr.
Danniker [sic] (social worker) who stated that he
had obtained the statement from [Still"s daughter]
and that 1 could have a copy. l arrived at Mr.
Dannikers [sic] office about 10 minutes after
talking to him onthe phone and was ushered into an
office by Mr. Danniker [sic] and Mr. Reese [sic],
his supervisor. Mr. Danniker [sic], who seemed
excited, then informed me that, he had signed
statements from 6 children concerning mental,
physical and sexual abuse and that he had told
[Still"s daughter] that she could move out of the
Holland foster home anytime she wanted to. Mr.
Danniker [sic] also mentioned an after hours meeting
at H&SS with [Still"s daughter]. He reported that
she was visibly shaking as the result of questioni ig
and pressure from Mr. Holland.
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FINDING:

Based upon the available evidence, the Division of Family and Youth
Services did not wrongfully take astatement from a child while inves—
tigating allegations of violationsof foster home laws. The child in
question did not request to have either an attorney or her parents
present when giving the statement, and the investigation was notdirected
at any possible illegal activities of thechild. The agency did refuse
to give a copy of the statement to Jan Still, and apparently did so
properly. (However, the agency :ould havehandled the request in a more
sensitive manner, and if the allegations were in fact serious, the child
should have been removed from the foster home immediately, and or the
license should have been revoked or modified. (See 7 AAC 50.370 and AS
47.35.040(e)). Also, based upon the procedures of the Troopers, the
agency could have given a copy of the statement to Still when legal
custody of the child was regained.)

RECOMMENDATIONS:

By wayof 1immediate personal remedy to the complainants in
J82-0689, 1 recommend:

Recommendation 1. The Division of Family and Youth Services should
prepare and send a written apology to the Hollands concerning the
harassment aspects to these complaints, and the foul language used by
Mr. Danneker.

The following recommendations should be made to the Division of
Family and Youth Services to prevent recurrence of the problems found
during the investigation of these compilints:

Recommendation 2. The Division should state as clearly as possible
any allegation regarding afoster home. The allegation should have
sufficient basis to be stated, and be directly related to a standard
established by statute and/or regulation.

Recommendation 3. The Division should refrein from demanding that
afoster home secure a day care license unless and until it is clear
that the law so requires.

Recommendation 4. The Division should notify the subject of
investigation, at the earliest opportunity, when investigation of an
allegation has terminated because the allegation lacks sufficient legal
basis or proof, or is shown to be false.

Recommendation 5. In "ts revision of 1its office manual, the
DivisTon should examine, with the Department of Law, the issue of
self-incrimination by a licensee in the course of a licensing inves—
tigation, and prepare and include discussion of this issue in the policy
and procedures manual.

Recommendation 6. The Division, with the assistance of the Depart—
ment of Law, should revise the applicable portions of the policy manual
and Alaska Administrative Code to guarantee to persons providing state—
ments to the DFYS a copy of that statement upon request.
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Recommendation 7. The Division, with the assistance of the Depart—
ment of Law, ought to examine the legal basis for denying information
retained in DFYS files to the parents and legal custodians of children
receiving services from the DFYS. A definitive policy on this matter
appears to be in order. The policy adopted ought to be included in the
policy manual and Alaska Administrative Code.

Recommendation 8. Division personnel should strive to handle
matters as identified in Ombudsman Complaint J82-0728 in a sensitive
manner. The Division may wish to consider sending a letter of apology
to Mr. Still.

Recommendation 9. The Division should review current policy
regarding employee discipline and should; 1if warranted, consider appro—
priate disciplinary measures for the employee(s) involved with the
harassment matters and the use of vulgar language by one employee.

BArmm
Attachment
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STATE OF ALASKA

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF FAMILY AND YOUTH SERVICES

In the Matter of the )

Application for Licensure
as a Residential Child Care
Facility by

B.C. HOLLAND License No. 235005 (Denied)

Respondent.

N N N

RECOMMENDED DECISION

This proceeding involves the issue of whether the Department of Health

and Social Services, Division of Family and Youth Services (DHSS) acted
properly in denying respondent Bernie G. Holland's appt .ation for a license
to operate a residential <child care facility in Juneau. The proceeding was

initiated by the filing of a statement of issues by DHSS on June 15, 1982.

On June 25, 1982 , respo ident submitted his notice of defense, and on

August 9, 1982 , DHSS Gled an amended statement of issues. The hearing

briefs were filed and evidence was taken during a hearing held between

October ‘Ith and October 7, 1982. At the conclusion of the hearing,
respondent presented an oral closing argument and DHSS, by its attorney,
and with the approval of the hearing officer and respondent, submitted a

written closing argument.

l. FACTS

While there is disagreement among the parties as to the inferences to be

drawn from the facts, there appears to be little disagreement as to most of
the primary facts. In September of 1981, Mr. Holland submitted an
application for a license for a "foster family group home,” to be known as
"Holland House." Document 66. On Novemhecer 19, 1981, respondent was
notified by Alinio Lobo, licensing specialist at the Southeast Regional Office
(SERO) in Juneau, that the office was looking forward to respondent's
submission of an "improved final version of the proposal.” Document 16.
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On January 12, 1982, respondent submitted to the SERDO Office of DHSS at

least two copies of a document entitled "Family Group Home Proposal.”
Document 403. That document was intended by respondent to be the
expanded procjram description requested by SERO in the letter of November
19, 1981. For some inadequately explained reason, SERO had numerous
problems handling the document. The testimony indicated that some of the

recipients of the document at SERO thought it was merely a proposal for a

program being considered by respondent that was unrelated to the September

30, 1981 application for a license. Consequently, at least one of the copies
of the proposal was passed on to the Central Office for informational
purposes only. At least one other copy of the proposal was retained in
respondent's license application file at SERO. At some time between its

submission on January 12, 1982 and June 8, 1982, the proposal disappeared

from respondent's application file. Testimony indicated that this

disappearance was merely an accident in that the document fell out of

respondent's file and into the back of a drawer in a desk at SERO.

In April of 1982, Alinio Lobo, the licensing specialist responsible for
reviewing respondent's license application, began a series of on-site visits to
the proposed facility. These visits were in furtherance of the completion of

a standard by ‘'standard evaluation of the proposed facility, the satisfactory

completion of which was necessary prior to issuance of a license by DHSS.
On May 20, 1982, new regulations for residential child care facilities in

Alaska became effective. This was prior to completion of the standard by

standard evaluation by Mr. Lobo. On June 4, 1982, M s. Kay Smith,

supervisor of the Southeast Regional Office, reviewed the Facility Information

Summary (CWS 80) presented to her by Mr. Lobo. Document 22. That CWS

80 recommendec. that respondent be issued a provisional license for the
I

facility applied for, with the license to run from June 15, 1982 to December

15, 1982. On the same date that she reviewed it, Ms. Smith signed off on

the document. According to the language next to her signature block, her

signature confirmed that she had reviewed the study and that she concurred

that "the facility meets specified requirements."” According to the testimony

HOLLAND RECOMMENDED DECISION - Page 2 of 11



13
14
15
16

17

19
20
21
22
23
24
25
20
27
28
29
30
31

32

of Ms. Smith and M s. cConnie Hansen of the SERO Office, M s. Smith left

town that same day and instructed Ms. Hansen to sign the program
evaluation and licensing recommendation for her as soon as the document was
typed. On June 8, 1982, Ms. Hansen in fact did sign the typed version of
the program evaluation and licensing recommendation. Document 41. In that
document, Mr. Lobo recommended that the application submitted by
respondent in September of 1981 be approved and a license issued. By the

signature of the Acting Regional Manager, Ms. Hansen, SERO concurred with

Mr. Lobo's recommended approval. However, Ms. Smith testified that she
actually never read any of the back-up documents supporting the licensing
I
recommendation. Further, Ms. Hansen testified that she also did not read
any of the back-up documentation and merely signed the document
recommending licensure because Ms. Smith had instructed her to do so.
According to the testimony of Mr. Pugh, the licensing for Holland
House came to his attention on June 8 , 1982 w hen M s. Yvonne Walker
informed him that she had received a monthly report from Ms. Smith which
indicated, among other things, that SERO was in the process of finalizing
the license. According tc Mr. Pugh, because ho wished to be involved in
the licensing of any new facilities, he met on the afternoon of June 8th with
Yvonne Walker, Pat Monroe, Alinio Lobo and connie Hansen to discuss
licensing of Holland House. Also according to Mr. Pugh, the licensing file

and proposal of Mr. Holland were brought to him prior to that meeting at his

request. (There appears to be some confusion as to when Mr. Holland's fiie
actually was brought .0 Central Office for Ms. Hansen testified the file was
brought to Central Office on June 9th.) On that same day, at Mr. Pugh's
request, M s. Monroe and M s. Walker searched for and located the license
w hich was about to be issued for Holland House, and that license was
thereafter held in abeyance pending a complete review of the licensing file

by Central Office.

At the June 8th meeting it was discovered that the file did not contain

a completed standard by standard evaluation. Mr. Pugh therefore asked Ms.

Monroe to review the file and determine whether the facility complied with

HOLLAND RECOMMENDED DECISION - Page 3 of 11
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the new regulations for residential child care facilities which became effective

on May 20, 1982. Ms. Monroe completed her review and reported back to

Mr. Pugh on June 9th. Her conclusion, concurred in by Mr. Pugh, was

that the proposed facility was not in compliance with the new regulations and

that the license should not be issued until the facility was brought into

compliance.

Mr. Holland was called into the Central O ffice for a meeting on the
morning of June 10th, at which time Mr. Pugh and Ms. Monroe informed Mr.
Holland that they <could not issue a license for Holland House at that point
because it was not in compliance with the new regulations. That same day
Ms. Monroe informed him that she would be willing to work with him and
assist in bringing his facility and application into compliance with the
regulations. After a meeting with Ms. Monroe at which she began to explain

what Mr. Holland would have to do before DHSS could issue Holland House a

license, Mr. Holland indicated he would have to think about it. A few days
later he <called Ms. Monroe and requested that DHSS grant or deny his
application. Central O ffice complied with that request and the license
application for Holland House was denied. Ry letter of June 15, 1982, Mr.
Holland was informed of the denial and presented with a statementof issues

setting forth the reasons for the denial.

At some time after Alinio l.obo's return to Juneau on June 1*1, 1982,

there appeared a completed standard bv standard evaluation for the Holland

House facility. Testimony as to when this document had been completed was
contradictory, it was the testimony of Ms. Monroe and Mr. Pugh that the
document was not in the file as of June 9, 1982 and that the only standard
by standard evaluation in the file at that time was far from complete. They
also testified that Mr. Lobo had stated on June 8th that he was still working
on the standard by standard evaluation. Mr. Lobo, however, testified that

he had completed the standard by standard evaluation and placed it in the

file or, or before June 8, 1982.

In August of 1982, Mr. Holland and Mr. Dotelho met with me to discuss

procedures to be followed in bringing this case to a hearing. At that time

HOLLAND RECOMMENDED DECISION - Page * of 11
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Mr. Botelho indicated that it was the position of DHSS that no complete

standard by standard evaluation assessing the facility's compliance with the

new residential child carefacility regulations had beendone for the facility,

and that that in itself was sufficient to justify denial of the license
application. It having been my view that it made little sense to go through
a long and <costly hearing in this case only to reach the conclusion that the

license could be denied because a standard by standard evaluation had not

been dene, I recommended to Mr. Holland that he allow DHSS to conduct a
new standard by standard evaluation of his facility. Mr. Holland agreed.
At Mr. Holland"'s request, Ms. Laurie Vaughn of the Fairbanks Regional
Office of DIISS performed the standard by standard evaluation. Her

conclusion was that the facility was not in compliance with the May 20, 1982
residential child care facility regulations and that the license should not be
issued. Document 183.

At some time in August, the "proposal"” submitted to SERO by Mr.
Holland on January 12, 1982, which, inexplicably, had not found its way to
Mr. Holland's licensing file, was brought to the attention of DIISS.
According to the testimony of Ms. Hansen, she had seen the document
sometime prior to May of 1982 , but for some unknown reason, had not
considered it part of Mr. Holland's application. She became aware sometime
during the summer of 1982 that the document was not in Mr. Holland's

licensing file, and she ultimately obtained a copy of it by driving out to Mr.

Lobo's home. Evidently, the copy so obtained was an extra copy Mr. Lobo
had for his personal use for he testified that there were two other <copies
which he had placed in Mr. Holland's licensing file. Mr. Lobo was certain

that he had placed those two copies in the file, clipping one of them into the

file and placing the other one loosely in the file. According to the
testimony, a couple of days after obtaining the document from Mr. Lobo at
his home, another copy was found in the back of a drawer in Ms. Hansen's
desk at. SERO. The explanation given by Ms. Smith for this occurrence was
that Ms. Hansen has a very messy desk and that the document had plastic
covers and must have slipped out of the file and into the back of Ms.

HOLLAND RECOMMENDED DECISION - Page 5 of 11



10

1

12

13

14

15

10

17

18

10

20

21

22

23

24

25

20

27

28

29

30

Hansen's desk drawer. According to Ms. Hansen, she had discussed this

document with Ms. Smith sometime prior to May of 1982.

Upon discoverv of the group home proposal of January 12, 1982, a copy

of the document was sent to Ms. Vaughn for her assessment to determine
whether the document changed the conclusion she had reached in her
standard by standard evaluation. She then assessed the Holland House
application in view of the new document. Her conclusion, however, remained
that the Holland House did not satisfactorily meet the new residential child
care facility regulations and that the license should be denied.

CONCLUSIONS OF LAW

Each of the parties argues that the other bears the burden of proof in

this proceeding. Mr. Holland has <cited no support for his assertion. The

State has cited Fields v. Kodiak City Counsel, 628 P .2d 927 (Alaska 1981);

Thornton v. Commissioner of Department of Labor and Industry, 621 P .2d

062 (Montana 1980), and Country Club Home, Inc. v. Harder, 620 P .2d 1180

(Kansas 1980). None of these cases is instructive on the point. In Fields,

the <court applied the standard rule that one seeking a variance to zoning

requirements has the burden of proof, and the ordinance at issue specifically

set forth what one seeking a variance was required to show to be
successful. In Thornton and Country Club Home, Inc., the courts were
reviewing a final order emanating from an administrative hearing, and in

each <case the court cmcludcd that the order was presumed to be <correct
and the burden was on the one challenging the order. In the case at bar,
we are not dealing with a final order of an agency following a hearing.
Instead, we are trying to derive that order.

A case which Mr. Holland might have cited in support of his position s
that of Alaska Alcoholic Beverage Control Board v. Malcolm, Inc., 391 P.2nd
881 (Alaska 1968). There, the court concluded that since under the
Administrative Procedure Act the party filing a statement of issues is the
moving party and the party seeking the issuance or re-newal of a license is

the respondent, the party filing the statement of issues bears the burden of

HOLLAND RECOMMENDED DECISION - Page 6 of 11



proof on the issues raised therein.

In my view, none of the above authorities are very helpful. It is my
conclusion that in this case, DHSS has the burden of presenting a prima
facie case in support of the <claims set forth in the statement of issues.

Once it has done so, the burden of proof falls upon Mr. Holland to prove by

a preponderance of the evidence that the requested license should be issued.

See Mezines, Stein S Gruff, 4 Administrative Law, § 24.02 (1982). This

approach seems to me to give proper recognition to both the fact that DHSS

cannot arbitrarily refuse to issue a license on the one hand, while on the
other hand, given the importance of DIISS1 licensing function in protecting
society, a presumption of some magnitude in favor of the State's licensing

decision should apply.

The arguments of Mr. Holland in support of his case appeared to be as

follows. First, because of an incident at his home and his subsequent
complaint to the Ombudsman, as well as a number of rumors at the SERO
Office concerning occurences at Mr. Holland's facility, DHSS intended to
deny Mr. Holland's application regardless of whether his proposed facility
complied with applicable regulations. In support of this part of his
argument, Ms. Borkowski testified that Ms. Smith had stated, upon
reviewing the January 12, 1982 proposal, that Mr. Holland would be licensed
over her dead body. Furthermore, M s. Borkowski testified that Ms. Smith

had indicated that she was dissatisfied because of Mr. Holland's complaint to

the Ombudsman and that ho was essentially a troublemaker.

With the foregoing premise established, Mr. Holland proceeded to argue

that someone in DHSS had removed the completed standard by standard
evaluation performed by Mr. Lobo and the January 12, 1982 Group Home
Proposal from his licensing file for the purpose of assuring that the
application would he denied. In response to the fact that DHSS' denial of
the license was maintained even after review of those two documents, Mr.
Holland argued that the deficiencies which remained in his application were

rather minor, DHSS had the authority to waive adherence to those provisions

with w hich Mr. Holland had not complied, and DHSS had exercised that

HOLLAND RECOMMENDED DECISION - Pago 7 of 11
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discretion in approving the applications of certain other facilities. In Mr.

Holland's view, DHSS should have issued him a provisional license for his

new facility allowing him a reasonable amount of time within which to bring

his facility into compliance with those portions of the new residential <child

care facility regulations with which he had not yet complied.

The position of DHSS was that, notwithstanding all that occurred prior
to August of 1982, once all of the proper documents were in Mr. Holland's
file and a standard by standard evaluation was performed, his facility was
found not to be in compliance with the new residential child care facility
regulations, and therefore the denial of the iicense application was proper.
While provisional licenses have been issued in the past, DHSS" position is
that given recent amendments to AS <17.35.055, a provisional license is only
appropriate for on-going facilities, not for new facilities, the difference
being that denial of a license to an existing facility would cause great

hardship for the residents of that facility because it would require <closing

the facility, while any delay in starting a new facility would not have such
an affect. Accordingto DHSS, a waiver of regulation requirements could
only be given in certain cases, and then only if an applicant applied in
writing for a waiver. In those cases in which field workers addressing
other facilities exercised discretion and did not require that certain
documents called for in the regulations be submitted with a facility's
application the field workers were not complying with the policies of DHSS.

I find the argument of DHSS to be persuasive.

No person may operate a residential facility without first obtaining a
license to do so from DHSS. AS <17.35.020; 7 AAC 50.003. To obtain a
license for a new residential child care facility, an applicant must satisfy the
requirements of 7 AAC 50.001 - 7 AAC 50.073. AS <17.35.040. A facility in
operation at the time new regulations are passed may <continue in operation
despite not being incompliance with some of the new regulations if it
submits an acceptable plan of correction tor those items ot the regulations
with which it is not in compliance. A new facility may not begin operation

until it has satisfied all of the apolicable regulations. 7 AAC 50.05(Ca)(2).

HOLLAND RECOMMENDED DECISION - Page 8 of 11



DHSS is required to issue a provisional license to a new facility "if the

facility submits to the Department an acceptable plan for operation that is in

conformity with?" applicable statutes and regulations. AS 47.35.055(a); 7
AAC 50.013. Under that statute and regulation, a new facility which does
not meet all of the regulatory requirements is not entitled to a provisional
license. While under 7 AAC 50.023 DHSS possesses the authority to waive

certain of the regulatory requirements under certain conditions, an applicant

desiring a waiver must make application therefor to DHSS in writing.

The facility for which Mr. Holland is seeking a license is a new facility,
and he is therefore required to satisfy all of the regulations applicable to
residential child <care facilities. He is not entitled to a provisional license
while he is bringing his facility into compliance with the regulations. He is

also not entitled to a waiver of any of the regulations for he did not apply

to DHSS in writing for any such waivers.

A number of witncssess testified that one reason for denying Mr.

Holland's license application was that DIISS did not recognize a category of

provider called a foster family group home. This reason for denial,

however, was not included in the amended statement of issues in support of

denial of the license. Furthermore, it appears that DHSS construed the
application of Mr. Holland to be for a residential child care facility and
evaluated the facility wusing residential <child <care facility regulations. For
these reasons, this recommended decision will not address the question of
whether the absence of a category of care provider specifically matching the
title set forth in Mr. Holland's application would, in itself, justify denial of

his application.

Turning to the reasons for denial set forth in the first amended
statement of issues, DIISS has met its burden of making a prima facie
showing that the inadequacies set forth therein did in fact exist. Mr.
Holland put on no evidence to the contrary. He also failed to present
evidence showing that a provisional license had been provided for any other
new residential child <care facility in Alaskawhich had failed to satisfy those
regulations set forth in the first amended statementof issues. Furthermore,

HOLLAND RECOMMENDED DECISION - Page 9 of 11
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he failed to put on any evidence tending to show that any other new

residential child care facility in Alaska had obtained a waiver of any
regulatory requirements without submitting a written waiver request.
Consequently, Mr. Holland failed to prove that the denial of his license v/as
arbitrary or capricious, or that he was treated differently than other

applicants in a similar situation.

While Mr. Holland may consider some or all of the deficiencies in his
application identified by DIISS to be of minor significance, | do not intend to
pass judgment on either the wisdom or importance of the regulations he
failed to satisfy. DHSS is clearly authorized by law to set forth by

regulation standards with which care providers in this state must comply and

Mr. Holland has not challenged that authority. Mr. Holland having failed to
satisfy those standards, I recommend that the denial of his application be
upheld. DHSS, at least as of June 10, 1982, appeared willing to assist Mr.
Holland in bringing his facility into compliance with the regulations. Mr.

Holland chose not to follow this route, and instead demanded that DHSS take

action on his license, notwithstanding that it certainly should hove been

clear to Mr. Holland that the only action DHSS could take at the time was to

deny his license.

Though I recommend that the license denial be upheld, something must
be said of DIISS' very poor handling of Mr. Holland's application. Were the
results not so costly to the State in time and money, and to Mr. Holland
both in time and emotional distress, one could refer to the handling of his
application as a comedy of errors. The applica'ion was submitted by Mr.
Holland in September of 1981 and yet no decision was made on the license
until June of 1982. Furthermore, the amended version of his group home

proposal which SERO had specifically requested in November of 1981, wupon

receipt by SERO, was not even recognized as losing related to his
application, notwithstanding the fact that the document bore the exact same
titie and appearance as did the plan attached to his original application.
SERO then =evidently lost the document. When SERDO finally got around to
considering Mr. Holland's application, the Regional Director recommended

HOLLAND RECOMMENDED DECISION - Page 10 of 11
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that it he approved, without even reviewing any of the documentation in

support of the license. The Acting Regional Director then signed the

approval recommendation, also without reviewing any back-up documentation.

As it turns out, the kind of facility for which Mr. Holland was applying,and

for w hich SERO recommended licensure, did not even exist in DHSS

regulations.

Mr. Holland assigns sinister purposes to all of these events and
interprets them in some manner to be .a conspiracy against issuance of his
license. I do not agree with that conclusion. While Mr. Holland argued that
SERO was dead set against issuing him a license, it was in fact SERO which
recommended issuance of the license. It appears that all of the events to

which Mr. Holland pointed as evidence of a sinister conspiracy were evidence

of nothing more than a very poor performance by the employees at SERO.

Had the license application been properly handled, it is doubtful this matter

would have ever gone to a hearing, and a care provider who has provided

high quality services for the State in the past would not be so disillusioned

with continuing to serve the State in the future. It would seem to be most

beneficial for the State to make every reasonable effort to assist quality care

providers in continuing to provide services on behalf of the State. Sadly,
no such effort appears to have been made in this case until it was too late.
DATED this ly of December, 1982.

""Richard M. Burnham

Hearing Officer
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8§ 16.05.120 A laska Statutes 8§ 16.05.150

Sec. 16.05.120. Disbursement of funds. Upon authorization ofthe
commissioner, disbursements from the fish and game fund shall be
paid by the proper state officer on presentation of vouchers signed by
the commissioner or an authorized representative, and approved by the
proper state officer. (8 17 art 1ch 94 SLA 1959)

Sec. 16.05.130. Diversion of funds prohibited. Funds accruing to
the state from sport fishing, hunting, and trapping licenses or permit
fees may not be diverted to a purpose other than the protection, prop-
agation, investigation, and restoration of sport fish and game resources
and the expenses ofadministering of the sport fish and game divisions
ofthe department. (8 18 art Ich 94 SLA 1959; am § 2 ch 41 SLA 1979)

Effect of amendments. — The 1979 assistance under 16 U.S.C. 56 669, 777.
amendment substituted "sport fishing, 1959 Op. Att¥y Gen.. No. 10.

hunting, and trapping licenses" for "sport A temporary use of money in the fish

fishing and hunting licenses."”

Opinions of attorney general. — The
primary, ifnot the sole, purpose of this
section is to make possible the pro—
curement of federal matching money A

and game fund under particular circum—
stances. wherein repayment is to be made
pursuant to a contract with the federal
government, isnot a diversion within the
meaning of this section. 1959 Op. Atty

provision for nondiversion of funds is a Gen., No. 10.
condition precedent to obtaining federal

See. 16.05.140. Assent to provisions of federal aid acts. The
state assents to the Federal Aid to “Vildlife Restoration Act,of
September 2, 1937 (16 USC, 669-669j), to the Federal Aid in Fish
Restoration Act of August 9, 1950 (16 USC, 777-777K), to any amend-
ment, revision or modification ofeither act, and to any other federal aid
act which may be enacted to benefit the state. It is desired that the
department participate iIn the federal aid programs on the same basis

as other states. (8 20 art 1ch 94 SLA 1959)

Sec. 16.05.150. Enforcement authority. The following persons
are peace officers of the state and they shall enforce this chapter:
() an employee of the department authorized by the commissioner;

G ) a police officer in the state;

(@ any other person authorized bv the commissioner. (8 21 art I ch

94 SLA 1959)

Opinions of nttornoy general. -
Where the military dues not assign suffi—
cient personnel to enforce fish and gnme
laws on military reservations, state game
officials as well might enforce thenm,
possibly by deputizing state gnme officials
as federal marshals, since 10 U.S.C.
2671(c) makes violation of stale fish and
game laws a federal ofTense. 1964 Op. Att"y
Gen., No. 2.

Since state fish and game laws operate
on a federal military reservation, not only

as federal law but also as state law, both
the federal and slate officers inuy enforce
these laws. 1964 Op Atty Gen., No. 2.

State officers should have full access to
military reservations in Alaska, subject to
safety and military security requirements,
to enforce laws und manage and harvest
fish and game resources. 1964 Op Att"y
Gen., No. 2.

There isno provision in the Alaska Stat—
utes or the Alaska Constitution which
would operate todeprive the commissioner
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DEPARTMENT OF PUBLIC SAFETY
VIOLENT CRIMES COMPENSATION BOARD
POSITION PAPER - MB 593

SUPPORT
February 17, 1984

This bill would impose a 20% penalty on any court fine a defendant is
sentenced to pay. An amount equivalent to the 20% penalty collected
would be appropriated annually to the crime victim compensation fund.

The Violent Crimes Compensation Board supports this bill. This is

similar to legislation passed in other states and in effect makes
offenders pay for compensation to innocent victims.

A n n

(Mrs.) Nola KVtopp
Administrator






POUCHY STATE CAPITOL

®RIF Ihimos

[LI® 08[ia¥|® 907 465 3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 1, 1984

SUBJECT: Retirement benefits for administrative
director of courts
(Work Order No. 13-1894)

TO: Representative Charlie Bussell

FROM: _A](J_ Linn H. Asper
A Legislative Counsel

7. have redrafted the above-referenced work order to delete
section 3 of the original draft, as you have requested.

That section made the Act apply only to an administrative
director employed after the effective date of the Act. [
included the section for informational purposes because the
result indicated in the section is the result that is
dictated by the case of Hammond v. Hoffbeck, 627 P.2d 1052
(Alaska, 1981). In that case it was held that an employee®s
retirement benefits are guaranteed as a matter of contract
and constitutional right and that the employee®s retirement
plan may not be changed in a way that disadvantages the
employee without providing offsetting additional advantages.
Thus, under the law, the benefits due an incumbent
administrator of courts or an rilministrator who takes office
before the Act becomes effective may not be changed in the
way that this bill indicates, whether or not the bill
contains a section similar to the one that you have
requested be removed.

LHA:0jb
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POUCH Y STATE CAPITOL
JUNEAU. ALASKA 99811

T C U l 907 465-3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 1, 1984

SUBJECT: Retirement benefits for administrative
director of courts
(Work Order No. 13-1894)

TO: Representative Charlie Bussell
FROM Linn H. Asper
A Legislative Counsel

I have redrafted the above-referenced work order to delete
section 3 of the original draft, as you have requested.

That section made the Act apply only to an administrative
director employed after the effective date of the Act. [
included the section for informational purposes because the
result indicated in the section is the result that is
dictated by the case of Hammond v. Hoffbeck, 627 P.2d 1052
(Alaska, ?,,981). In that case it was held that an employee®s
retirement benefits are guaranteed as a matter of contract
and constitutional right and that the employee®s retirement
plan may not be changed in a way that disadvantages the
employee without providing offsetting additional advantages.
Thus, under the law, the benefits due an incumbent
administrator of courts or an administrator who takes office
before the Act becomes effective may not be changed in the
way that this bill indicates, whether or not the bill
contains a section similar to the one that you have
requested be removed.

LHA:ojb
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W,: Sec. 22.25.012. Retirement benefits of administrative director.
\Y; (@ An administrative director of the Alaska court system appointed

under art. 1V, sec. 16 of the state constitution is entitled to retirement
TJ "1 "benefits under this chapter on the terms and conditions applicable to
: a superior court judge appointed after July 1,1978, except that an
1 administrative director may receive retirement benefits only with ser-
_N\7-"vice as administrative director for .o Oor more years.
VvC () An administrative director who vacates the office of administra-
= j tivedirector for any reason and who has not at that time accrued 1o
_iJyV years of credited service under this chapter is entitled to a refund of
3’ contributions to the judicial retirement system together with interest,

© An administrative director who withdraws from the judicial
V-;" retirement system under (b) of this section is eligible for membership
.. iInthe publicemployees’retirement system (AS 39.35) and shall receive
credited service in that system for service rendered as administrative
= ~ director. To be eligible for mnembership in the public employees”rctirc-
" sent system under this subsection, the administrative director must
contribute to the public employees” retirement system
(1) the amount that would have been contributed ifthe administra-
tive director had been a member during the period of the membership
y. -3 the judicial retirement system; and, < ,
, (2 ) any contributions for service as administrative director refunded
from the public employees” retirement system at the time the admin-
. Ttrativc director became a member of the judicial retirement system.
\ tf,7ch 146 SLA 1930)

“dgitor’s notes. — This section wm he withdraws from the public employees’
-"reraftid by the revisor of statutes to  retirement system (AS 39.35), receives a
ptrRon.il pronouns in cnnformily  refund ofhis contributions made under AS
AS 01.08.0."/llctand } t Chapter 58. 39 35, elects to receive service credit under
-V I1S82. AS 22 25 for prior service as administra—
. A"ion 50, ch. MG, SLA 1980 provides:  tive director nnd inukes retroactive
am~.w,n who is serving as ndministra-  contributions for prior service as admin—
" 1director of the Alaska court system on istrative director including service before
effective dnte of AS 2225012 as July 1, 1978. Retroactive contributions
in sec. 7 of this Act [July 1, 19H0|  trade under this bection are calculated at
Via 2sT,rKt ™0 prior ter/ice credit under AS  seven percent of the base annual salary of
J service rendered as udministra-  u superior court judge in efTect during the
I'ctor of the Alaska d urt system period for which contributions are made.”
;r?t the effective date of AS 22.25.012 if

- tJCc~22.25.020. Retirement pay. A retired justice or judge eligible

v fetirement pay shall receive from the date of eligibility until death
 A-V-ntbl, y .. T .

_-A_ *_idc <

-l.}!\
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Editor's note. — The obsolete section
vas derived from 5 4, ch. 52. SLA 1979.

Sec. 39.35.158. Administrative director of courts. A !
administrative director of the Alaska court system who withdraws* )
from the judicial retirement system under AS 22.25.012 is eligible for
membership in the system and shall receive credited service in the
system for service rendered as administrative director. To be eligible
for membership in the system wunder this subsection, the j
administrative director must contribute to the system

(1) the amount he would have contributed if he had been a member r.
during the period of his membership in the judicial retirement system;
and

(2) any contributions for services as administrative director :-
refunded to him by the system at the time he became a member of the ~
judicial retirement system. (§ 30 ch 146 SLA 1980)

Article 3. Contributions by Employees.

Section Section
160. Amount of employee contributions 210. (Reptnied)
170. Employment contributions manda- 220. (Repelled]

too' 230. Refund upon death of retired
18U. Voluntarylcontributions by employee employee
190. (Repealed) 240. Withdrawal of voluntary con-
200. Refund upon termination of tributions

employntl-nt for.reason other than , .

death

Sec. 39.35.160. Amount of employee contributions, (a) While
participating in the system each peace officer arid each fireman shall
contribute five per cent and every oth*'r employee shall contribute four
and one-quarter per cent of bis compensation to the public employees’
retirement system.

(b) Repealed by § 6 ch 135 SLA 1980 and § 39 ch J.46 SLA 1980.
(8 8r. ch 143 SLA 1960* am § 2 ch 235 SLA 1968; am § 3 ch 35 SLA
1969; am & 5ch 109 SLA 1970; am § 5ch 159 SLA 272; am § 2 ch 58
SLA 1979; § 6 ch 135 SLA 1980; § 39 ch 146 SLA 1980)

Effect of amendments. — The 1979
amendment substituted the language

n Apodal election conducted by the Public ¢
Employees Retirement Board to bo hetd

beginning "be considered to have agreed”
for "pay the appropriate social security
contribution™ in subsection (b).

The fitat and second 1990 amendments,
retroactive to January 1, 1980, repealed
subjection (b).

Editor's note. — Section 2, ch. 123,
SLA 1976, purported to amend subsection
(a) of this section. Section 25, ch. 123, SLA
1976, provided: "Sections 2 and 3 of this
Act become efleclivc on July 1, 1976 if
approved by a majority of the votes c.ist in

among active members of the retirement

system. During the conduct of this
election, the division shall remain
impartial and tnke no position on the

question.” The amendment wuh rejected by
the public employees.

Scction I,ch. 58, SLA .1979, purported to
amend subsection (a) of this section.
Section 9 of ch. 58 provided that the
amendment tnke efTect on January L
1980, ifapproved by a majority of the voles
coat in a special election conducted before
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Public O fficers and Employees § 39.35.680

Sec. 39.35.680. Definitions. In this chapter, unless the context
-‘otherwise requires,
"active member” means an employee who is employed by an
employer, is receiving compensation for seasonal, permanent full-time,
or permanent part-time services, and is making contributions to the

. -'m .
rore system?

Vv,
,n V_ (I |

(2) "actuarial adjustment' means equality in value of the aggregate
‘expected payments under two different forms of pension payments,

~considering expected mortality and interest earnings on the basis of

tables adopted from time to time by the board;

v 'm% (3) "administrator” means the person appointed by the

‘commissioner of administration under AS 39.35.050;

"average monthly compensation” means the result obtained by
dividing the compensation earned by an employee during a considered
period by the number of months, including fractional months, for which
compensation was earned; the considered period consists of the three
consecutive calendar years during the period of credited service which
yields the highest average, or if the employee does not have three

..consecutive calendar years, his period of credited service; an employee

musthaveat least 115 day”~ofcredited service in the last calcgdnr year.
. roorder to be used as part of the three consecutive calendar years;

f5) "beneficiary" means a person designated by an employee to

. receive benefits that may be due from the system upon the employee’s

. death;

Kfr-CjJP) "board" means the Public Employees Retirement Board;

(7) "calendar year” means the period beginning on .January 1 and
ending on December 31;

79 compensation” means the total remuneration earned by an
employee for personal services rendered, including cost-of-living
I rentials, but does not include retirement benefits, welfare benefits,
Per diein, expense allowances, or medical leave or annual leave not
~ed by tile employee;
-/ (9) credited service” means the number of years, including
», c’ronal years, recognized for computing benefits that may be due
m the system;

deferred vested member™ means an inactive member who

the five-year credited service requirement to qualify for a
benefit;

frcj v dependent child” means an unmarried child of an employee,

"J,.". 1'nEone adopted, who is dependent upon the employee for support

*frist ° 'S°*~10r ~) under 19 years old or (B) under 23 years old and

edu*'*-~ 1M uud attending on a full-time basis an accredited

Edu er°  °r technical institution recognized by the Department of
rb;u 10n’ aE° restrictions set out in this parauranh do not auulv to a
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-Sr 5 @135680 Public O fficers and Employees 39.35.680
>
a- » Ve _
*  "7CAN(il) persons compensated on a contractual or fee basis;
f .V r~” Ar(iii) casual or emergency workers or rionpermanent employees as - » ft-

defined in AS 39.25.200; —" - Xr
persons covered by the Alaska Teachers’ Retirement System; 4 x
5fW *(v) employees of the division of marine transportation engaged in .
_ ™ r.Nrating the state ferry system who are covered by a union or group Q.r'?e;
. retirement system to which the state makes contributions; and =H TTM?

r*1'-V (vi) justices of the supreme court or judges of the court of appeals or
-'-Jj ofthe superior or district courts of Alaska;
i f ' (vii) the administrative director of court.; appointed under art. 1V,
' m sec. 16 of the state constitution unless he becomes a member under AS
>fe$ $ 35-158; | - . .
(D) may include employees of the division of marine transportation
excluded under (C)(v) of this paragraph provided that %6:1
- M\/" (i) the State of Alaska formally agrees to their inclusion through the
\  process of collective bargaining; and
- . (ji) no collective bargaining agreement has the effect of obligating
vApjnh-ibutions made by the state under AS 39.30.150 in the event t)ie a
resumes participation in the federal social security system;"
2 "“(2) "military service” means active duty service in the armed forces
A$the United States;
""nonoccupatioral disability”™ means a physical or mental
i 2on which, in the judgment of the administrator, presumably
Permanently prevents an employee from satisfactorily performing his v
.Usual duties for his employer or the duties of another position or job
. his employer makes available and for which the employee is
Qualified by training or education, not including a condition resulting
- »Vw.a”ause wbich the board, in its regulations has excluded;
‘e n°n-vested member" means an active or inactive member who
BT nieet the five-year credited service requirement to qualify for

PAS

P

1.;1" norrnal retirement” means retirement for a member who is at

i ?- Who“ “cara°W and has a minimum of five years credited service, or It W m em,
13nny age and has 30 years or more of credited service, or a peace

fireman who is .my age and has 20 years or more of credited

«Occupational disability"" means a physical or mental condition VTR Vi) 7 VK i
*,"+ Judgment of the administrator, presumably pennant; ntly a v j V.

> Qrg ; o

li. VVi-Va L JHoyer; however, the proximate camsc of the condition must
Yl . injury sustained, or a hazard undcrgone, while in the 3 a
ff ce and within the scope of the employee’s duties and not the IP" Ci

| V (4j Do_rrreﬁg\l}rofthe wilful negligence of the employee; im0l
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Agency Affected:
Proaram CategoryAffected:

I ot 2)

Ak. Court System

jrs &PERS

Sponsor: Bussell BRU, Program or Subprogram(s) Affected:
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Date of Request:

EXPENDITURES/REVENUES:
Operatina [
100 Personal Svcs

100 Rtmnt & Bnfts | -0- -0- -0-
200 Travel
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500 Equipment
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(111.5)

(111.5)



%

IV Analysis

(Page 2 of 2)

House Bill 595
Fiscal Note Analysis

Prepared by Division of Retirement & Benefits

Department of Administration

February 22, 1984

This bill will replace the administrative director of the
Alaska Court System in retirement coverage under the
Public Employees®™ Retirement System (PERS). Even though
the bill will take effect immediately, the incumbent would
be entitled to continued coverage under the Judicial
Retirement System (JRS).

We have assumed that the 1incumbent, would remain 1in his
position until June 30, 1988 when he would have
approximately 15 years of JRS service. We have assumed
that the present annual salary of 579,600 will increase at
a rate of 8% per year and that the contribution rates for
the PERS and the JRS will remain constant through 1989 at
the FY 85 level (13.80% PERS and 109.14% JRS).

The savings shown represent the savings to the State under
the JRS less the cost to the State under the PERS.



Position Paper

HB 595

The Department of Administration supports passage of this legislation
which would remove the position of Administrative Director of the Alaska
Court System from the Judicial Retirement System and replace it in the

Public Employees®™ Retirement System.

Even though it would not affect the status of the incumbent, the bill
would ensure that, in future, only judges would enjoy the superior

v

benefits of the judicial system.

J.K.

Lisa Rudd, Commissioner, Department of Administration Date
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Representative Mitch Abood
Page 2
February 16, 1984

expressly provides that this prohibition does not include
expressing private opinions or voting.

Sec. 24.20.620 provides that each director shall make a
formal request for funds to the legislative council and the
council shall i1nclude the amount i1t decides 1is needed iIn the
budget it submits to each finance committee under AS
24.20.130.

Sec. 24.20.630 defines the term "‘council'™ as used iIn the
bill to mean the Alaska Legislative Council.

*Sec. 2 provides for immediate effective date.

BGB:ojb
J3/108



L STATE OF ALASKA 1984 LEGISLATIVE SESSION
"0 = FISCAL4NOTE

Revision Date:
\ Page 1 of 2 pages

REQUCST FISCAL DETAIL
Bill/Resolution No.:  HB 619  Agency Affected: Legislative Affairs Agency
Title:An Act establishing an Office Program Category Affected: Legislature

of Litigation Counsel for each house of the legislature, e.d.
Sponsor:  Rep. Mitch Abood BRU, Program or Subprogram(s) Affected:
Reguestor: House State Affairs Legal Services
Date of Request: 3/8/84

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89
OPERATING

100 PERSONAL SERVICES 211.0 223.7 237.1 251.3 266.4
200 TRAVEL 40.0 42 .4 44,9 47.6 50.5
300 CONTRACTUAL 33.8 35.8 37.9 40.2 42 .6
<600 SUPPLIES 3.0 . 3.2 3.4 3.6 3.8
500 EQUIPMENT 12.2
600 LAND 4 STRUCTURES
700 GRANTS, CLAIMS
300 MISCELLANEOUS

TOTAL OPERATING 300.0 305.1 323.3 342.7 363.3

| CAPITAL | | |
| REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND 300.0 305.1 323.3 342.7 363.3
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME 4 i 4 | 4 4 4
PART-TIME 1
TEMPORARY 1 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By: Lauren Smith, Manager/~"~"N_"A/" Phone: 465-3850

Division: Division of Administrative Services Date: 3/9/84
Approved by Exec. Directo r \ ~ 3/9/84
Agency: Legislative Affairs Agency /

Distribution (by Agency preparing fiscal note\,”
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83
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KB 619: An Act establishing an Office of Litigation Counsel in
each house of the legislature; and providing for an effective
date

ANALYSIS:

Personal Services:
2 attorneys - permanent full-time - Range 24

Salary ----——————————- $107,136
Benefits --—--——————- $ 27,806
Subtotal ----—--—---—- $134,942 $134,942

2 legal secretaries - permanent full-time

Range 15
Salary —-—-—--———--—-- $ 57,840
Benefits -—————--———- $ 18,228
Subtotal -----—-———- $ 76,068 $ 76,068

- TOTAL PERSONAL SERVICES $211,010

Travel:
Travel between Juneau and place of filing;
i.e., Anchorage and Fairbanks depending on
caseload $ 40,000

Contractual:
Induces telephone, postage, equiprent

maintenance andrental, and space rental $ 33,800
Ccrrmodities:

Miscellc eousspecialized legal supplies $ 3,000
Equipment:

One-time charge to set up offices with the

following:

2 secretarial desks and chairs - 2 1,900

2 professional desks and chairs - $ 2,100

2 lateral file cabinets —-————————- $ 650

4 guest chairs --——————————— - $ 1,200

2 typewriters, calculators -----—-—- $ 2,000

2 phone systems --————-——————————u—- $ 3,400

2 sets statutes ---———-————m——m - $ 900

TOTAL FURNITURE CIECUIFMENT $12,150 $ 12,150

TOTAL COST FY85 $299,960
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Litigation has become a part of legislative life. In the past, legislatures have relied
exclusively on the state attorney general to represent them- as the law often says they
must. Now, some of them are hiring their own legislative counsels. That trend is

likely to grow.

inch for inch, pound for pound, lawyer

for lawyer, Americans are the most litigious

people on earth. Sooner or later, almost every social and political issue

ends up in court. No person or institution is immune. Even the bodies that
write the laws are finding their way to the courthouse.

State legislatures as plaintiffs have gone to court to assert their right
to appropriate federal funds, challenge federal regulatory agencies,
regulate the initiative process, prevent executive incursions into legislative
prerogatives, and seek clarification of
the process for amending the U.S.

Constitution.

Legislatures have also been
hauled intocourt as defendants. They
have been told to explain their staff
hiring practices and justify removal of
legislators from committee and cau-
cus positions. Legislative staff mem -
bers have been subpoenaed to testify
before grand juries and in lawsuits.

The legislative process itself has
been assaulted. No tradition can be
taken for granted.

Lanny Proffer

Vis



The State Legislature

Legislators have alvays believad ttetwhat was saidd ar
done ntte lagistature aould rotbe questioned elsanhere,
and ttreirvienwas supported by a traditionof inmunity tret
can be traced back totre 17thaantury. Yet n 1930 e U.S.
Supreme Court held tret immunirty did rot gplywhen tre
fakral govermment was  inestigatirg a state  legsshtr
US. v. Gillak445 U.S. 360 9. Legislators also be-
lieda tat treirponer 1o raiseand gyrgoriate money was
aosolute. Tochy, fackral judges irstruct legislatures uder
threst of contenpt o gyrgoriate whatever suns are
necessary 1o inplement poicall decress.

tiscler frana reeding of tre state statutes r.oemirg

tre goeration of tre legislalures and tte attomeys

gzreral dof tre states tat legislatures were rot con-
siderad potentaal litigats. This seems INcogruaus, SIce
Arerican plitical treory rllies o leavillyon the roiandl
caefullyalailated checks and ballances. From acontem-
tween branches of govermment oacasiaally ripn N
bauts.

Many states have aosolute prchibirtias agpinst any
stateagecy, rstitttionar irdMicLal regpresanting trestate
ar it diiceks. Arizoa statutes desigate tte attonmey
oggeral as tte oy kel counsel o tre State. Quts e
oouresel can be retained anly wath the attormey gareral™s
arsait. The Comectiaut attormrey gereral sgEaifically
directed todeferd members d tre kegislature fany d teir
dificEl acts are dal eged.

Ih 19%, the Utah Legislature passed a [l tret author—

iz tre legislature O retain isown acoureel, The attor-
ney gareral dallengad tre Statule, and kwas declared
utostitutical by tre state supremo curt. Not util
1972, when tre legslatine artide d 1o state aorstitutian

Six state legislatures

have statutory authority

to litigate issues of con -

cern to them : California,

Georgia, Kansas,

Nevada, Oregon and

U tah.

Slate Legislatures/Aril 1982

was amended, aould tte Utah Legislature hire s onn
attomrey.

Bclusinof tte legislatures as litiatsmay have been
based on the assunption tetdigoutes between branches
oFgoverrment shoulld be resolved by tre poliitacal process
rather then tre courts. ikmay also have seemed tret any
sxt of enforcenent e, even Faly o eforee a
lagislative prerogative, was Incosistent with the
leogskatie futtion. Wnatever tre reesm, the courts il
have difficiitywith legislatures as littas.

Robert Coldsnow, legssktinve coursel far tte Kansas
Legisiature, argues tretwithout ilsconsent the kegislature
hes no existace foa purposes of litgtion  Irdvadlel
members may sue arbe sued; tre legiskaturemay rot. Cer—
tan etitieswithin tre legislature have a lepl exdstace;
tre legislature does ot

This ladk of a clear party In intarest causes anfusion n
treaurds. When tte Colorado Gereral Assenbly etered
a sut gapirst tte Bviromental Protection Agency, tre
U.S. Court of Appeals o tte Terth Giraut ruled tret tre
named members of tre legislature could rot speak far tre
stateand they laded the raisite inelestar ' 'standing'' in
the case tobe heard as irdividLals (Mountain States Lecal
Faurdhation v. Gstle 630 L2d 754 [199). To quote tre
aurt; "Bven istate lavpemintted trepetitioer legislatos
10 press tre state’s arstitutiael clains . . - this aurt
shauld ot allov tre legsslatars stading o raie clains
<t tre state isdfdeclines o raiseand n (@t opposes.””

htet e, te koiskature and the govermor todk con-
tradictorypositias Governor Ridhaerd D. Lamm  instructed
Attormey Gereral John D. Mackarlane toenter ttecase as
his advocate. The court ruled tret " the attormey gereral
hes tte eclusive gL 1o regpresat tre state nactios O
enforce is naest”” kreld tet tre lggislatas aould ot
represant tre interests of the state because todo sowould
bo topre-apt the poner of the attomey gereral! and tre
e

The court eftter did rot understand ar chose b igore
tte claim tret wiqely e povers vere being

-nvoatored, Legislatures may rot have starding locompel
erforcement d tte statutes they pess, but they cefinitely
have te requisite intarest npreserving legiskatinve author-
iy, Iss.es tret €l no thiscategory incluce aonllimalian
d crtain state dicels, ratficiion of asttutael
arendrents, and tte lagislatue’™s inestigatory and
inlonalia-cplrerirg fuchias.

h Glare v Mlla- @7 US. 433 (199). tre US.
Supreme Court made kdear tet slate kegiskatas dal-
leging tte procedure - Hliliction d asttutosl
amendments had sifficat ntaest ntieoutcone of te
case tohave treir claim resohed. Simikarly, US Saralor

Edward Kennedy (D-Vess )suooessfullyargued before tte



U.S. Court of Appeals far the District of Collurbia tatan
allegedly inproper Presidantial veto sufficatly infrirgd
tre poner of the Saate, and his ngits as a ssaior, ©
esteblish hisstading tose.

Asice fram itsgpinian inColerenv. Mille, the Supreme
Court has ot ruled on the question of legsslator stadilg.
And althaugh tre Coleren rdirg has been cited re-
peatedly, ithes Imited\value as precedant, since trestand-
rydftte legislaturewas ot directly at iss.ewhen the Su-
preme Courtdecided thecase. Theircomments on tte ley-
=EHOS gt tosue were ayerfluous to the decision.

croa raitiodly, Egislatures have rliedon trestate a=
1] toreygereral forlgpl sssistare. Thereareanlya
1 hadful of states where the attormey gereral BIrot
geafiallydirectsd togine lgpl qoinias o tte kagiskature
when asked todo 0. hsome dates, such as Oklahoma
and South Garollirg, the attormey gereral saalldbleas a
il dralter for tte kegislAiue. hNew Hanpshire, tte at-
tomey gareral can be asked far lepl advice naddiion ©
Ihsome Gases, honever, relyirgon treattomey gareral
1 advocate and deferd legslatne riaitiess B umise.
Worse dill, tre attormey gereral may be cofrontedwitha
arflict of naest. I te Coloradb case aited aowe,
where members of tte legislature dallegad tte Bviron-
mental Protectian Agency, and nRamsyvaniia, where tre
lagiskature dral lenged the pover of the govermor losperd
Tecbral fudswithout a legssiative gprgoriiation (igp Vv
Slaen 31 A.2d 6P), tre attomey gareral opposed the
leoshtue. nboth cases, tte lagislature retaired autsice
oaueel and was ably rppresated. Nevertteless, these
exarples show tret kegislatures camot rely on tre state
attomey gereral o represnt treir interests ndl casss.
Congress has encountered similar problens indisoutes
with 1ho eecutive branch. A case now on gopeal o tte
Supreme Court {Caachv. Inmiz ataonand Nuralizaam
Svie (\L.-199)) teststteval jityof tre legislative \eto.
The US. Department d dstice, on behalf d Presidat
Reagen, argues ttet tre legskatne \veto san unlavful -
trusin by Congress o an eeautive futtion. The re-
cemiy establided Office d Legal Caunsel ntreSenate B
arguing tre Senate position.

rom lire 0 tine, every legiskature faces an iIsse
> tret radlires iftoassert isposition naurt. Fthese
oocssiaal lanaurtswere tte anly besis Tor kegisla-
aueel, Emight be econonve 1 retain autsice
1 on a case-by-case besis. Qut many  kegiskatures
fourd tret lecpll questians now arise alimost chily.
budets, broed poners and extasive regoshilities.

They gperate ina hichly drarged, contentiious atmosphere.

One would have tosearch tofirdany dificel legsskatneac-
ton tret did ot raise one ar more lepl gestias.
smilarcirounstances, aprinateconcemwould have abat-
Elinor lawers. To be effectine, tre lagiskaiure must rot
anly deferd s prerogatives fran dll sicss, hut also exer—
(cjj(sgtgd\entotreﬂlestedHtApa/\er rot asserted sab-

i X

The leoskatie porer 10 Inesticaie, which lissat tte
heart of the lawmeking fuctio, hes been tie sUbject of
atire tedsand imurerable court casss. The legislatures
of Kertuddy, Montama. Nebradka, and ottrer stateswithout
statutory authority 1o liticpie, do have exptess authority ©
0o toaurt toenforce tteir subpoena poner .

Not dll thrests o te lepl autrority of a legiskature
necessarily anise ntrestate ar feckral curts af trehome
state. Feceral precedent gplies ndl cases uder te
fackral systan. A dscision ina distant feceral court may
have profoud effects beyond the partaies o tie Titigption.

As mentioned el tre poner of treCongress toweto
certain achinistrative rulles of feckral agenciies Bhefore
the US. Supreme Gourt. The same concems tret promp-
tad Congress to provice far review of agency rules and
regulatias have been goparent instate legiskatures, some
of which have established procedures 1o review tre ad-
ministrative rules dl state agacies. Ftte Supreme Court
artails cogressioal porer N ts ae  attads on
similar stale statutes are reateble. Thus £ be inpor-
tat for o kegiskature 1o be heard even when £ sot a
perty to the liticption.

The B/ recognizes the inportance dl such thirdparties
and provices for treir participation as anias arie ar

In som e cases, relying

on the attorney general

to advocate and defend

legislative priorities 1is

unwise. W orse still, the

attorney general m ay
be confronted with a

conflict of interest.

State Lcg/slaturesMpiil 1982



"friadal thecourt."" An irstitution, group ar personwithan
intarest intre outcome dfa case may fika lrefwith tre
awurt, eplaining itspointofviewand briigirg totreaurt™s
attention tre potential effects of tre dscision.

State attormeys gereral regulardy jonteiroollesg es n
other states as anicl in lansuiitswhen theoutcames might
affect them. A recant Supreme Court case raised theques-
tion whether a loal govermment might be subjected
pnitive damages under a US. aMil rigts law ity of
Newoort v. Fect Gooarts, e 49 USLW4860 [1SBID.

Many states intenvened inthe case as aniaus ariceand
tre Court ruled ttet pnitine damages aould ot be im-
posed upon threaty. Because tew legislatureshave officss
st W o hadle such teds, teir paracicatian nsuch
cases slInital

Ihstateswhere tre legislature hes no kel counsel of its
onn, tremain difficlty sttetan autsice coursel, who hes
been retaired fora limited tire and purpose, may notun-
derstad the nuances of tte prooess. Legisla-
tureswith Iegalmxselsareableloa(nnulate Iegpslzxne

States with in-House Legislative Counsels

Statutory Agency Approving Scopoof Authority to Retain

State Authority 's. Litigation Litigating Authority Other Duties Outside Counsel

Galifomia  Annotated Joint Rulles No gpecific limitatin Bill dratting; and advice Yes
GalifomiaCode  Committee or other then authorization  and counsel 1 lggislature,

10200 et. 0. legislature by by Joint Rules Committee. draltingand advice ko
resoluion. govermor and state judges,
code revisian, preparation
0Istatlutory indexi rglswd
indexing
aodrfication.

Georgia  GeorgiaCode  Legislative "R resent the interests  Bill drafting; assist Yes
Annotated - Services Legislative branch  committees, advisory
45-1203 Committee. ; nrratters inolvirg opiniaTs; statumryand

litigetion.” code revisian; research.

Kansas Kansas Statutes  Legislative Co- May represent Ieglslalue Advisory cpinians, coun— - Legislative Coordi—
Annotated ordirating Council -~ In"any cause or ratter.” el togpecial conmmittees  rating Councill may
46-1224 when legislature Legislative Council has ol kegislature; provide provice lecpl, investi—

soutd session.  same mandamus and inestigative assistance  gative and clerical
Exther house by quo warranto powers and  upon requestol com—  assistance o lecpl
resolutionwhen standing as attomey mittee chairpersons. counsel as needed.
legislature is n oreral.

session.

Nevada  Nevada Revised Legislative ""To protect the official Bill draltirg; advisory May contract far
Statutes 218.690 Commission, interests ol tre legislatre  opinians: code revisian;  necessary services.
et sg- orone ar more leyislatne  digest and annotate

committees.” Supreme Court goinians;
service on Commission
on Umlorm State Ims.

Oregon  Oregon Revised Legislative To proloct the adiicial Bill diallirg, research: Yes
Statutes 173 111 Counsel interests ol the legislative  assist m preparation ol
et sg. Committee. Assenbly, one ar more nitiathemeasures: code

committees, or one or revision.
more members."
Utah Utah Revised Legislative "Represent the kpisl-  Billdrafting; adviceand  No statutory authority.

Statutes 36-12-14  Management
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Committee.

ture, any of ilscomittees counsel ©©

or Slbcmmlttees or the
prolessional |€ng|atl\E
stall incases or cotro—
\ersies belorc courts,
achinistrative agencies
and triurels.

 lepislatre;
code revisian; il status,



eqerience and knovledge b complement lecpl exqeri-
ence. This ederience and knovledge can be brought ©
bear in litcptimeven Fautsice counsel Breaired fartte
actial tE.
X staie lagishluess have statutory authority ©
litgete isses of concem o them: Galifamia,
Georgia. Kansas. Nevada, Oregon and Uteh.

that office.

Some states have stogeed dort of aeatiirg an dificas
legsskative counsel but have assured thet they have otter
knowledgeable counsel on kegislatie Isses. New Jersey
B an eample. The New Jersey Serate and CGereral
Asserbly retainmajority and minortycounsel who spend
adbstentzal portaan of treirtime represanting the respec-
tive lagiskative bodies. During tre remainder of treir time

each case, treselectinoftre kel counsel Bropartisatiey carry on the prinate practice of law. Treir legiskative

and professical. The Kansas statute describes tre
galificatios and tre selectin process n diail. The
Nevada statute raguires merbership intre state bar and
eartie n 'plitcal sciee, parliagtary pactace,
lagskatine procedure, and the methods of researcth,
statute revision and Hill draftirg.™

Before tre caunsel nany state can nitiiean acionar
enter hisappearance na laauit, tte legislaturenust con-
st hnost states, tre legslatinecousel sBaparta te
leoxslAtie service agency and tre spervising comittee
of leoislatas nust ginve itsconsent before any action can
be broght.

The legislatures have given ttear counsels broad poner
10 litiite. The Oregon statute stpicAl: Lecal action may
be brought "“When deemed necessary ar advissblle topro-
et tredficel interestsoftre legislativeassarbly, onear
more legsslatine comittees, arone ar more members of
tre lepsktine assarbly "’ The auttorizing legeshation far
tre Georgia counsel Bbroed and sucinct: " 'to represant
tre intarests of tre legslatine branch nmatters inolvirg
liticetion,"* Georgiia and Oregon secificallyprovide Tarout-
sick counsel as necessary; presunebly te otrer states
would po mitsuch counsel asvell ittreparticular litigtin
alldfa i

Legislatureswith offices of lepl counsel have managed
togeta krd mileage aut of them. Trelr duties, as seliad
ait neach state™s eebling koA, irchue f&rmore
then litprn. Al are asked toprovice lepl couseling
legsskators and legsslatne comirttees. Most are involved
with [l draltirg and service 1 inestigative comittees.
The Nevada leosskative counsel works with tre Natiaal
Commiiss onon Uniform State Lans. nOregon and Galifar—
niaL tiiecounsels are iInohad I tte NitEte processes.
Galifania Utah and Nevada geecificallly assign code rea-
sin dities, irchuding tre development ot recommenda-
tios kr inprovaren! and refom. Other slates, such as
Georgia end Nevada, assign "'such otrer auttority and
duiesas ne camittee may provick."”

Theot liced kel counsel intte lggiskature Bessstially
analogous tottatd tregereral counsel ina laige corpora—
tion. Although theremaybe  lawers nmany dMisia s, tre
ultirate reorsibility in lepl matters residss ntreoltice
d tregareral counsel Al litagation schanreled through

resorsthilitieskeep them aurenton leosskatie Issesand
tre private practice gives them regular and contiinuous
courtroan eqperience. These coursels do rot. honever,
herdle dlldrafirg and other legiskativechores assigned O
inHouse coureells.

Thiskindof lecal representationprovides more fledhllity
far tre leedership, acoording 10 Rocert Sart!, deputy
director d the New Jersey Gereral Assarbly. “'Issues
smetirmsaisemheremlyﬁenaioﬁtymsasﬂslaﬁal
inaestatstake,’” he sad. 'In those irstanoes, counsel
te mgjority can respond quidkly and elfectively.””
Lavrence NMarirari, mgjority counsel o the Gereral
Assarbly, sees liticatinas agrownth moustry ntte state.
"The more modemized and co-equail tre legislature
becomes."* Marirari said, " ‘the more otten ik liely tobe
drawn o larauits. Represanting tre legisiature could
become a fullHie jdo."

erhacs tte most inportant fuctian of tre ol

ocursel na laiskaiue salo tte most abtde.

Creationdl the office sigells to tre other orancnes
d stategoverment and tottepblicat lagemat tre kegis-
lature Bprepared todefend isprerogatives and assert is
poners 1o tre Tullest extant possible.

The lagislature must be proocared todeferd itslifas an
rstitutowhen kEsdallenged nacourt ot lav. As a co-
eqal branch d goverment, tte legislature nust be
prepared ouse the courts as a sword asvelll as a shield.
When necessary, legislaturesinust bringactiasasvell as
defend them. They must also exterd treir visian beyond
teir ovn states o fecbral couris throughout the retian,
ad, as Issuesvarrant, to Bt those courts know how tretr
rulirgs might nllect the states

IFthere was ever a live when tre lggislature was a
cloistered rstitution, tet tirehaspassed  Ihtomorron™s
state lgisktuss, there may be toner aries d "'there
oughta be a law— admore ot "1"see you naut.”

Lanny Proffer ir. counsel to NCCL
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A SURVEY OF STATES
LITIGATION TECHNIQUES SUMMVIARY

OREGON

Legislative litigation is handled by The Legislative Counsel Committee composed of 12
attorneys. Noné are,spemflca]l){ or exclusively assigned to this function or fo
Baru_cular factions in_the Ie8|s ature. The committee spends the ma%orlt of its time
raftlng_legmlatlon (80%) and writing advisory opinions, The committee budget for
1983-8571s $2,229,711.00 which covers all functions of the office. Onl}/] twice in the
past ten years has there heen occasion to act in a_litigious capacny;_ owever, in hoth
cases the” committee only did the research and outside Counsel was retained to argue the
case in couit at a cost”of $5,000.00.

UTAH

The Office of Legislative Research and General Counsel is a professional staff office
that provides support_to the legislative committees and individual Ieglslators on a
non-partisan basis. The staff Ts composed of a diversified %roup of Dboth attorneys and
non-attorneys including an economist, a statistician, elLc. The 1l full-time attorneys
in the forcé have as their primary purpose dra]‘tmq legislation, At the time of
writing the office had very |nfre%uently been ipvolvedin actual litigation on behalf
of the legislatyre, as there had been no demand. Qutside counsel has been retained in
all ‘instances of major litigation ﬁat a cost of $20,000.00 for the last oneg), despite
statuto,rg{_ authority ‘for thé Counsel. The operating budget for the office is around

$1.3 miflion.



LITIGATION TECHNIQUES SUMMARY
CONTINUED

GEORGIA

The O ffice of Legislative Counsel was created under the jurisdiction of the Legislative
Services Committee in 1959 to take the place of the old bill-drafting unit of the
Attorney General's office. The office is duty-bound by statute to provide
bill-drafting and to advise and counsel all. members of the legislative body on
legislative matters with no regard to party ties. Furthermore, it. is authorized to
provide for Code revision, to perform research, and to provide legal services for the
legislative branch and represent the interests c<f that branch in matters involving

litigation. The provision for legislative litigation has only been exercised tv/ice
since its creation, it having been put in more as a safe-guard than anything else.
Therefore, the majority of its work does not involve litigation.

SEE APPENDIX I.

KANSAS

The Legislative Counse| is composed of one attorney who perforins litigation services
and othiers duties as d|recte y the Lng|sat|ve oordinating Counci a bi- Rartlsan
council of the legislative eadersh|p resident of the Sendte, speaker of the House,
and Majority and Minority loaders of both Houses The ICC supervises the. Counsel, in
representing all factions of the |e9|slature olitical conflicts arise, as tiny
somelimes_do, Iho office of Legislative Counsel |s nt involved. Most of the cases,
however, |nv0Ive the Legislature as an institut ion and its prerogal rvcs ¢s lire Ie?|sla-
tive branch of the state’ government.  (Many <t the matters mists oni ol the |egisfa
tive-executive conflicts Wh|ch have occurréd in great frequency in the past, few years,)
The annual budPet 1s $05,000,00 and one secretar¥ IS em oned on.a lull-time basis, tin
outside counsel js ever retamed lust The existence, of Ilie office lias icsulted in .
more professional and cooperative attitude of the office ol the AlLomov General. v
having its own counsel, the Legislature has indt |ondemn from e AQ's office, thus
avoiding possible adverse consequences from almost inherent read Met.s.

SEE APPENDIX fI.



LITIGATION TECHNIQUES SUMMARY
CONTINUED

NEVADA

The State of Nevada Legislative Counsel P-uieiu cansists of I? attorneys and X staff
peoPIe., AIthough the bureau does work on litigation cases, only four of the present
staff Is e_xPerJ nced .in the practice. None of the attorneys aré specifically designat-
ed to legislative litigation cases, and never has outside counsel been retained fol
this, purpgse. At the “most only the equivalent of eight days per year has been_sFent In
dealing with the practice in question.  Much more time is Spent counseling Ie?|s ators
and committees and drafting legislation, A_Itho_uqh the bureau works with all factions
In the legislature and is Tequired to keep inviolate the secrets of all these opPosmg
factions, “no problem has yet developed involving conflict of interest. Whether the
bureau takes part in litigation is determined by the Legislative Commission, an agency
composed of equal represéntation from both Mouses, as well as almgst e(iual represénta-
tion from both parties, The recorded expenditures of the bureau from 1901-1983 Is
$29,316.50. No preceding period of that measure has exceeded that figure.



A SIIKVKY OF STATES
1.IT1 GAT 10t) TECUMIQUFS

OP I'COM JTAI GEOP.GIA KAtISAG MEVADA

1.) Mow many attorneys duos your 12* = 0 ] 12*
legislature have on staff to
represent the particular legisla-
tive body in instances of litigation?
* denotes not exclusive to function.

?2.) How often do the attorneys Twice in Mono Paroly 3 or 4 2 or 3
go to court or specifically work 10 years yet t.iines times
with the legislators on possible yearly year ly

lit igious situations?

3.) Does l.ho legislature retain M/p M/P M/P M/P
on staff attorneys who i(-present

the whole legislature or specific Mo Hot as Ye: Ho
ones for each political faction? of yet

Kvoi conflict?
I/1* denotes Mon-Parti sanslii p.

4.) Mow much back-up staff s Ml -lie ID Mono 24 *
ret ailied for the attorneys who

appear in court to represent the
leg isititure? m notes not exclusive t< lunci ion.

h.) What is the approximate
budget for litigation only?



G.) What $ volume is spent iri
hiliny private attorneys for
legislative litigation?

7.) what process does the legis-
lature use to choose its attorneys
and how successful has it been in
the past?

11.) How much time is spent by

the attorney's working with
legislators or legislative committe
rn non-1it.igious matters?

5K 20K
Mo ft
pattern

Maj . Maj.

Maj. denotes

Never
been
utilized

Ma 3

Majority.

Chosen
by

Leg.
Counsel



Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

February 27, 1984

MEMORANDUM

TO: Representative Mitch Abooci
FROM: Deb Pomeroy, Administrative Assistants

RE: Lawsuits Involving the Alaska Legislature
Research Request 84-042

Anne Williams of your staff requested information regarding the number
of lawsuits the Alaska Legislature has beeninvolved in since1981.
Specifically, she requested information on:

e the nature of the lawsuit;

- the attorneys involved;
the current status; and
the cost of the lawsuit.

lcontacted Tamara Brandt Cook withLegislative Affairs Division of
Legal Services, and Ron Lorenson, Deputy Attorney General, who provided
a listing of the lawsuits of which they were aware. It is difficult
to ascertain whether or not this is a complete listing. Legal Services
keeps a file of the main cases involving the legislature; however,
there are a variety of additional cases in which the legislature is an
"amicus curiae"! or that 1involve minor housekeeping 1issues.2 Ron
Lorenson stated that the Attorney General®"s office keeps a file of
only those cases in which the Department of Law has represented the
State Legislature.

IAmicus curiae translates literally to "friend of the court.” In these
cases, the legislature is not directly named in the lawsuit, but since
they are indirectly involved, may suggest or state some matter of law
for the assistance of the court.

“For example, the legislature recently ordered some computer equipment
from a firm on the East coast. This firm went bankrupt before com—

pleting delivery. As a result, a claim was filed in bankruptcy court
to recover payment,,



Representative Abood
February 27, 1984
Page 2

The Legislature, or some part of it, has been named in eleven civil law—
suits filed from 1981 to date and has been an amicus curiae in two cases.
In three of the cases, the legislature, or a portion of it, has sued the
Executive Branch; six cases have involved an outside party suing the
legislature, or the Legislative Council; and two cases have involved
members of the legislature suing other members, or the Legislative
Council. Of these eleven lawsuits, six are pending 1in Superior Court
or are under appeal. The remaining five have either been resolved or

the legislature was dropped from the case. In addition to these
eleven lawsuits, there are a number of cases filed in previous years
which are still pending (e.g. Sharmon Haley vs. State of Alaska). In

addition, two legislators have been named in criminal proceedings in
the past four years (State of Alaska vs. Holman, and State of Alaska
vs. Dankworth).

I have attached for your information a summary of the lawsuits in which
the legislature has been involved. This summary 1includes a brief
description of the case, the attorneys involved, the status of the
case, and, where possible, the costs. In addition to the above cases,
I have included three of the major lawsuits which were filed in 1980.

We were not able to get total costs for any of the cases. In some

cases the Department of Law represents the legislature. The department

does not bill the legislature for this representation. The only way

to estimate the possible costs would be to request each attorney to

provide an estimate of hours he spent on each case and apply a stan—
dard hourly fee. The Department of Law does not keep records of the

amount of time spent.3 Lauren Smith, Manager of the Division of

Administrative Services with the Legislative Affairs Agency provided a
listing of payments which have been made by the legislature to private

law firms who represented the legislature. | have included this data

on the attached pages. In some cases, | was not able to identify all

or the attorneys involved. \Where possible, the names and addresses

of the attorneys are listed.

I hope this information is useful to you. If you have any questions,
or would like additional information, please call us.

DP

Attachments

3These costs are considered 'sunk costs" as the attorneys are paid a
salary and receive that salary whether they are involved in repre—
sentation or not.



Alaskans for Nuclear Arms Control Political
Action Committee, a nonprofit corporation

VS. 1JU-84-14 Civil

Myrton R. Charney, Executive Director of the
Legislative Affairs Agency, et. al.

Year Filed: 1984

Description:

The Nuclear Arms Control Political Action Committee signed up to use the legis—
lative teleconference network. In the application, the purpose of the meeting
was described as 'campaign planning.” The Legislative Affairs Agency denied
use of the network saying that a political action committee could not use a
State system for this purpose. The committee replied that they were no longer
a political action committee and that they wanted to use the network for a
board meeting. This request was also denied.

This suit is over the right of the committee to use the State teleconference
network.

Status

The case 1is currently pending in Superior Court

Attorneys
Plaintiff -- Joseph A. Guthrie Defendant -- Virginia Ragle

725 Fifth Street Department of Law
Juneau, Alaska 99801

Cost: not available



Mitchell E. Abood, Jr., et. al.

VS 3AN-83-5980 Civil

Norman C. Gorsuch, et. al.

Year Filed: 1983

Description

This suit states that the joint session of the House and Senate called for the
purpose of confirming executive appointments had not been legally convened and
that, therefore, the confirmations are invalid.

Status

The case is currently pending in Sjpericr Court.

Attorneys

Plaintiff--Robinson and Devine Defendant--Jiin Baldwin
821 N Street, Suite 212 Department ol Law
Anchorage, Alaska 99501

Cost*

Robinson & Devine = $169,147.67

*These costs were paid by the Legislative Affairs Agency Accounting Division
and do not necessarily represent the total cost of the case.



Joe Hayes, et.; al

VS. 1JU-83-46 Civil

M.R. Charney, et. al

Year Filed: 1983

Description

Plaintiffs asked for action to enjoin performance of a contract to televise
the first session of the Thirteenth Legislature. They also requested the court
to declare AS 24.20.140 (allowing Legislative Council to direct the Executive
Director to transfer amounts from one appropriation to another if considered
necessary to accomplish the work of the Council) unconstitutional as an improper
delegation of legislative authority. They also questioned whether or not the
Legislative Council had conformed to the public meeting law.

Status

The court declared the case to be non-judicable (it was not a matter appro—
priate for court action).

The case is currently under appeal.

Attorneys

Plaintiff --Robinson ft Devine State of Alaska--Jon Rubini
James T. Robinson Department of Law
821 N Street, Suite 212
Anchorage, Alaska 99501

Legislative--Robertson, Monagle, Eastaugh ft Rradley
Council 210 Ferry Way, Second Floor
Juneau, Alaska 99801

Cost*
Robertson ft Monagle = $ 44,816.99
Robinson ft Devine =$ 96,772.34

5141,589.33

*These costs were paid by the Legislative Affairs Accounting OffTte and do
not necessarily represent the total cost of the case.



