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Harrison had gone to the Unemployment Office and changed his mailing 
address from Hollands’ to General Delivery. Harrison's plan was to 
put two of the anticipated checks into his restitution savings fund 
and hold one back, telling Mr. Holland he had not received it. H e - 
planned on blowing the money from the third check.

After this conversation, Harrison admitted it was originally his plan 
to run the "scam", but since hadn't received the chocks yet, and 
therefore, hadn't pulled of the scam, he hadn't done anything'wrong.

Mr. Holland I spoke at length with Harrison about the wrongness of 
this "scam", whether he had pulled it off or not. Harrison maintained 
that he had done no wrong. At this point,. Mr. Holland left the room.
I spoke with Harrison for about 5 minutes and then I left. During 
that 5 minues, Harrison, had completely changed his story and, in Mr. 
Holland's absence, was again denying any of his wrong acts. As I 
left, I saw Mr. Holland and asked him to call me the next day if he 
decided he no longer could work with Harrison. Mr. Holland askec? me 
to remove him immediately, that he felt he could no longer work with 
Harrison.

Since the Juneau Receiving Horae in the past has refused to accept 
Harrison and he has no relatives in Juneau, I transported him to the 
Johnson Center for detention. The staff at Johnson was busy with 
adult prisoners, so Harrison and I had to wait in the lobby for 30 
minutes.

ring this wait, Harrison became more and more agitated about being 
:ained. lie started by saying the only reason for detention was a

Dur:
detained.
"personality conflict" between he and Mr. Holland. Then he said that 
he "was going to blow the whistle on Bernie tomorrow in Court" . He 
explained that Mr. Holland had physically abused him saying that Mr. 
Holland had hie him in the arm with a s t ^ k  on several occasion* In 
the most recent, Harrison said he shoved Mr. Holland onto the kitchen 
table after Mr. Holland struck him, breaking the table. Hr. Holland 
then jumped up and challenged hint to rig' t.’ The matter aiffused with 
no further blows. Harrison said Kerick bon, another foster child 
with the Hollands, could verify this.

On July 15, I conducted a Iov7 key interview with llabon. Bob Danneker, 
Roster Care Coordinator, was present. Habon said he was quite happy 
at the Holland home, that he had not been subject to any verbal or 
physical abuse. (This is significant, since Habon comes froin a very 
abusive natural home and was fearful upon placement that the foster 
home would function the same way). He said he had never seen Mr. 
Holland hit Harrison, either with a stick or a ,f.ist. He did say the 
two have engaged in "friendly" wrestling matches and shadow box with 
one another.

Habon said the kitchen table was replaced w.ith a more sturdy picnic- 
type table several days ago because the other table was starting to 
sag towards the middle. (I was in the Holland house 10-14 days ago 
for a reception for LI:. Governor Miller and can verify the old table 
was rather wobbly).
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In conjunction with allegations Twiggy Horchover made about Mrs. 
Holland using foul or abusive language, Habon said this had never 
happened. That it was his experience she was rather quiet. lie did 
say thcit Mr. Holland does use foul language in the house occassional!y

Ilabon volunteered that Harrison had been in trouble at the house
recently for failing to do chores and for being caught in the girls
living area.

/

!: 30 p.m. on July 15, a detention hearing was. held on Harrison.

P lf .    ,
went into private counsel with the attorney. The attorney then ad­
vised me that Harrison's only complaint was of a "personality con­
flict" between Harrison and Mr. Holland. He explained the "conflict" 
as being Mr. Holland calling Harrison u "shitbag" and "worthless" in 
front of the other children. ~ -------------

I told the attorney Harrison had alleged he had been hit with a stick 
and physically roughed up by lir. Holland. The attorney again con­
ferred with Harrison and returned to report that Harrison said he had 
never been hit or otherwise assaulted. Further, ilarrison declined to 
give any taped statement about the "personality conflict".



'Complaint registered to: Division of Family & Youth Services
5.15 Willoughby Avenue 
Juneau, Alaska 9S801

» •
Regarding: Bernie' & Mary Holland Foster Horne / A  /  Licensed

. (Name of Facility) __
/ / Unlicensed

Address: ‘ P.O.' Box 67', Juneau, AK______

Phone: * 586-1724

Dar.: complaint received: : July 15/ 1982

The following complaints were received by the Division of Family
and Youth Services regarding the above facility:

1. Allegation that Bernie and Mary Holland yell and direct vulgar 
and abusive language towards foster children. 17AAC 50.450,(2)}

2. Allegation that Bernie Holland frequently hits foster children • 
with a stick, ruler, yardstick and his hands. [7AAC.50.450,(1)(5)]

3. Allegation that Eernie Holland squirted lemon juice into a resi­
dent's mouth, as punishment, and in the process of the resident 
resisting, used force to open the resident's mouth by holding 
the jaw and applying pressure. [7AAC 50.450,(1)]

4. Allegation that Bernie and Mary Holland are providing Day Care* 
in their home for from 2-5 children. [7AAC 50.430(b)(d)]

5. Allegation that there is not sufficient space for each foster 
child to have specific place to keep his/her own personal 
possessions. [7AAC 50.540(c)]

6. Allegation that the Holland children have played with, destroyed, 
broken or lost the foster childrens personal possessions.
[7AAC 50. 420 (e)]

7. Allegation that the Holland children are allowed to annoy and "bug1 
the foster children. When a conflict arises over thin .issue,
that the foster children are verbally abused, and that "the foster 
children are always wrong, and the Holland children are always 
right". [7AAC 50. 450,(2) (5) ]

8. Allegation that adult boarders are living in the Holland foster
home and that they are sharing sleeping quartern with foster 
children. (7AAC 50.420]



NOTIFICATION OF COMPLAINT

Complaint registered to: • Division of Family & Youth Services
515 Willoughby Avenue 
Juneau, Alaska 99801 _

Address: ' P.O.' Pox 67',' Juneau, AK 

Phone: 586-1724

Date complaint' received: ' July 15, 1982

The following complaints were received by the Division of j^amily
and Youth Services regarding the above facility:.

9. Allegation that adult boarders participate in the family meeting!
and trials and are allowed to vote on foster childrens punishment
[7AAC 50.410(a)]

10. Allegation that three foster children and one adult boarder sleej 
in a bedroom with no window’s. [7A7^C 50.560 (e) (3))t

11. Allegation that family meetings are held late a.. night and often 
last from 11:00 p.m. to 2:00 a.m., and that foster children do 
not get enough sleep because of this and that one foster child 
•fell asleep at a meeting and was punish- d for it. [7AAC 50.410)

12. Allegation that Bernie Holland has belittled and used cruel a n d -
derogatory remarks when describing a foster child to other foste:
children, and to other persons who have entered the foster home. 
[7AAC 50. 450 (2) ) •' • • • •

13. Allegation that Bernie Holland patted a female resident on the

"wrestling, grabbed her legs to get a cheap feel." 17AAC 50.410.



STATE OF ALASKA 1984 LEGISLATIVE SESSlUN
FISCAL NOTE

Revision Date:

REQUEST
Bill/Resolution No.: 588_____
Title: An Act providing for the 
award of costs & attorney's fees
Sponsor:____ Tischer______________
Requestor:__________ ________
Date of Request: 2/9/84

FISCAL DETAIL
Agency Affected: Commerce & Economic Dev. 
Program Category Affected: Consumer Prntorti

BRU, Program or Subprogram(s) Affected: 
Alaska Transportation Cotnmissinn______

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 84 FY 85 FY 86 1 FY 87 ' FY 88 PY 89"

OPERATING
100 PERSONAL SERVICES 1
200 TRAVEL 1
300 CONTRACTUAL 10.0 1m  SUPPLIES 1
500 EQUIPMENT 1
600 LAND 6 STRUCTURES 1
70C GRANTS, CLAIMS 1 %
300 MISCELLANEOUS 1
TOTAL OPERATING 10.0 1

1 CAPITAL I 1 I 1 1

REVENUE

FUNDING: (Thousands of Do!1a^s)
CENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

10.0 1 ! ! 1
-n- i 1 i
-0- i l i
10.0 ! 1 1

POSITIONS:
FULL-TIME 1 1 1 1
PART-TIME f i l l
TEMPORARY 1 1 1 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT CF BILL:

If the Bill was amended, the State agency could collect its cost and 
attorney fees when it prevails thus offsetting the costs when the respondent 
prevails.  K •

ANALYSIS: Attach a separate page for analysis

Prepared By: ‘ Keith H. Miller_____________________ Phone: 561-4216
Division: Alaska Transportation Commission  Date: 2/16/84

Approved by Commissioner: - y  Date: 3 ////*/
Agency: Commerce and Economic Development.

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor _
Requestor
Office of Management and Budget
Impacted Agency(ies) • • 12/1/83



ANALYSIS FOR FISCAL NOTE

It is not poss.ble to accurately predict the future fis­
cal impact of this bill with any certainty. The problems in 
predicting is that there is no certainty on the number of pro­
ceedings that will occur; there is no way of predicting the 
number wherein the respondent prevails; and there is no way of 
predicting the amount of fees that would be awarded.

A review of the 283 ATC proceedings that would appear to 
be covered by this legislation that were initialed in 1983 in­
dicates that four cases might have justified the awarding of 
costs and attorney fees to the respondent. It should be noted 
that some of these proceedings are still open.
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State ol Alaska

MEMORANDUM

John B. Chenoweth, Ombudsman

Reply to:

□ 840 K Stroet. Room 203 
Anchorage, Alaska 99501 
(907) 276-4011

□ Pouch W0 
Juneau, Alaska 99811 
(907) 465-4970

Duncan C. Fowjj ^Ombudsman Regional Representative P.O. Box 74358y Fairbanks. Alaska 99707

B r u c e  Aronson, Ombudsman Assistant (907) 452-4001

Ombudsman Complaints J82-0689, J82-0728, J82-1136, and J82-1188 

January 28, 1983

Four complaints, J82-0689, J82-0728, J82-1136, and J82-1188, direct 
the attention of the office to investigatory and licensing practices of 
the Southeast Regional Office of the Division of Family and Youth 
Services. Due to the interrelationship of the four, they were examined 
at the same time by this investigator.

Throughout this memorandum, the names of minors involved in these 
complaints have riot been used, rather initials were substituted for 
their names.

A summary of my investigation of each complaint is provided below: 

J82-0689

Bernie and Mary Holland filed a complaint with this office on July 
26, 1982, alleging that the Division of Family and Youth Services (DFYS) 
is failing to conduct a proper investigation of their foster home 
license, and is harassing them. Investigation of their complaint has 
focussed on whether the agency had sufficient reason to initiate an 
investigation, and whether the investigation was properly conducted.

The Hollands are Juneau residents with a decade of experience in 
foster care involving Juneau youth. Their complaints were filed with 
the Juneau office after they were served a NOTIFICATION OF COMPLAINT by 
officials of the Division's Juneau regional office. The officials 
advised that the notification, containing 13 allegations, was served in 
conjunction with information received by division personnel during the 
preceding 10 day period. Investigation of the allegations was a 
prerequisite to a decision by division officials to modify or revoke the 
Hollands' foster home license.

A copy of thr. notification is atta-.hed to this memorandum.

2 2 3
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Background:

On July 14, 1982, Norm Andersen, Probation Officer II, transported 
a minor, D.H., to the Johnson Human Services Certer for detention 
purposes. In a memorandum from Mr. Anderson to Lew Reece, Regional 
Administrator, DFYS, dated July 16, 1982, Mr. Anderson states:

During this wait, D.H. became more and more agitated 
about being detained. He started by saying the only 
reason for detention was a "personality conflict" 
between he and Mr. Holland. Then he said that he 
"was going to blow the whistle on Bernie tomorrow in 
court". He explained that Mr. Holland had physi­
cally abused him saying that Mr: Holland had hit him 
in the arm with a stick on several occasions. In 
the most recent, D.H. said he shoved Mr. Holland 
onto the kitchen table after Mr. Holland struck him, 
breaking the table. Mr. Holland then jumped up and 
challenged him to fight. The matter diffused with 
no furtner blows. D.H. said M.H. (male), another 
foster child with the Hollands, could verify this.

Mr. Anderson also reports in this memorandum that M.H. (male) said
the kitchen table was replaced with another table, since the older table
was sagging. Mr. Anderson confirms that "the old table was rather 
wobbly." M.H. described Mary Holland as a quiet person, and that she 
did not use "foui or abusive language." M.H. does indicate that Bernie
Holland has used foul language. No written statement from M.H. was
taken by DFYS. .

In a memorandum from Candace Canfield, YCIII, Johnson Human Services 
Center to Marlyn Olson, Probation Officer III, dated July 14, 1982, it 
was reported that D.H. told both Ms. Canfield and Margaret Pugh, Program 
Director, Johnson Human Services Center, that Bernie Holland hit him, 
and that Mr. Holland uses a stick to hit people, including D.H. Also, 
D.H. and Bernie Holland, on more than one occasion, stayed up late 
arguing. D.H. closed by saying that M.H. (female) was also hit with a 
stick, and would confirm this information. Ms. Pugh then called Marlyn 
Olson and requested Mr. Olson immediately visit the Johnson Human 
Services Center.

Mr. Olson indicates in his file notes of July 14, 1982, that when 
Mr. .Olson met with D.H., D.H. had already contacted his attorney. Mr. 
Olson reported that D.H. said his attorney advised D.H. to remain 
silent. Mr. Olson wrote in his notes that, "He did elude [sic] however 
two serious problems..." Mr. Ulson also indicates that D.H. felt that 
M.H. (male) and M.H. (female) could corroborate his statements.

In his July 16, i982 memorandum, Mr. Anderson states:

On July 15, I conducted a low-key interview with 
M.H. (male). 3ob Danneker, Foster Care Coordinator, 
was present. M.H. said he was quite happy at the 
Holland home, that he had not been subject to any
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verbal or physical abuse. (This is significant, 
since M.H. comes from a very abusive natural home 
and was fearful upon placement that the foster home 
would function the same way). He said he had never 
seen Mr. Holland hit D.H., either with a stick or a 
fist. He did say that the two have engaged i»
"friendly" wrestling matches and shadow box with one 
another.

The last two paragraphs of Mr. Anderson's memorandum describe a 
meeting with Mr. Anderson, D.H. and D.H.'s attorney. The meeting took 
place at 2:30 p.m. on J ^ y  15, 1982. The attorney (after conferring 
with D.H.) advised that D.H. had only one complaint, regarding a "per­
sonality conflict" between D.H. and Bernie Holland. Anderson also 
wrote that the attorney said the conflict was that Bernie Holland called 
D.H. a "shitbag" and "worthless" while other children were present. 
When the attorney was asked about D.H.'s allegation that bernie Holland 
had hit D.H. with a stick, the attorney stated (after conferring with
D.H.), "that D.H. said he had never been hit or otherwise assaulted.
Further, D.H. declined to give any taped statement about the 
'personality conflict'."

Robert Danneker's notes of July 20, 1982, describe a meeting with
D.H. At that time, D.H. agreed to give a written statement to Danneker
by Thursday, July 22, 1982. A statement was provided by D.H. on July
22, 1982, which said Bernie Holland and D.H. got into a scuffle, and
Bernie challenged D.H. to fight. D.H. also said:

Bernie was sitting on the couch next to M.H.
(female) and I was sitting at the table when Bernie 
and M.H. started wrestling sort of and Bernie was 
grabbing M.H. around the waste [sic] and her leg's 
[sic] and it looked more like Bernie was trying to 
get a cheiap feel off her he does this all the time 
and he has this stick that is about two and a half 
feet long that he smack's [sic] us with and it 
hurt's [sic] several times' [sic] I asked him not to 
smack me but he still does.

D.H.'s assertion is deserving of independent verification. A 
psychological evaluation (a copy of which is in the DFYS files) prepared
by Carol C. Greenough, Ph.D., and dated June 23 and June 25, 1982,
cautions:

D.H. admits to being very good at lying and convincing 
himself as well as others of his Ties.

D.H. is very manipulative, using people and sit­
uations to create gratification for himself.
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D.H.'s probation officer, Norm Anderson, told this office, on
January 3, 1933, that D.H. thought Bernie Holland was mad at him, thus 
causing D.H. to be sent to the Johnson Human Services Center for de­
tention purposes on July 14, 1982. D.H. became very upset at the 
prospect of detention, and that he was going to get back at Bernie 
Holland. On July 15, 1982, Anderson said, he believed that D.H. was
lying.

Since D.H.'s credibility is called into question, cor ^ ration of
his statements by the two foster children he named, is impo: .^nt. There
was no written statement by M.H. (male). However, Mr. Anderson's 
memorandum indicates that M.H. can only verify that Bernie Holland used 
foul language on occasion. Notes prepared by Marlyn Olson say that on 
July 14, 1982, M.H. (female) a foster child at the Holland home, volun­
teered information to Mr. Olson. A synopsis of Mr. Olson's notes 
includes the following incidents, as described by M.H. (female):

- Bernie Holland told her to get out of bed, using vulgar language,

- Mary Holland has called her names,

- M.H. was preparing guacamole, and to quiet J.H., M.H. squirted 
lemon juice into J.H.'s mouth. Mary Holland cursed at M.H. for this,

'- Mary Holland cursed ut M.H. for being late when calleo to the 
main floor of the house, from the basement, and

- Bernie Holland used coarse language upon M.H.'s return to the 
Holland home, after having run away from the Holland home.

Mr. Olson's notes for July 15, 1982, include the following:

We [Sonja Brandmari, Counselor, and Mr.Olson] dis­
cussed M.H.'s (female) behavior over the past three 
weeks, the fact that it has been very difficult for 
her having violated curfew, run, caught in several 
lies, and being on restriction much of the time.
Sonja and I agreed that it was difficult to tell 
when M.H. is being truthful or not.

Shortly thereafter, M.H. (female) provided a handwritten statement 
of her allegations against the Hollands. M.H.'s statement includes 
descriptions of the following episodes:

- When M.H. was Moving to another room, Mary Holland cursed at her,

- During a family meeting, Mary Holland described M.H.'s perfor­
mance as a dishwasher, in vulgar terms,

- Mary Holland cursed at M.H. durini an incident involving a 
television,

- Mary Holland, in vulgar terms, told M.H. to be quiet, when M.H. 
was slow in coming to che main floor of the house from her bedroom,
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- When M.H. was making guacamole, one of the Holland children was 
irritating M.H., so M.H. squirted lemon juice into the child's mouth, 
and the child started screaming. Mary Holland then cursed at M.H.,

- When M.H. was slow in getting out of bed one morning, Bernie 
Holland cursed at her to get up,

- Bernie Holland hits D.H. with a stick during family trials and 
meetings, and

- "When I have my but [sic] up in the air reaching for southing 
and I [have] been hit for no reason twice with [a] stick once with [a] 
hand and last night befor [sic] he hit me with his hand I caught him 
first a[nd] said don't hit me what's the-reason, he [sic] said boy you 
[are] lucky I couldn't resist."

Mr. Olson said in his notes of July 15, 1982:

I reviewed her statement and found that several of 
the things she told me yesterday were not addressed 
and that some of the incidents she wrote about that 
we talked about yesterday were or so what watered
dltwn. . . .

Most of what she put in writing seemed to be directed 
towards conflicts that she was having with Mary 
instances ‘in which she says Mary directed fould 
[sic] language towards her, telling her to shut up, 
calling her asshole, etc.

Mr. Olson also reported that M.H.'s (female) mother said M.H.
seemed to be using vulgar language, and that the Holland home "...was 
the best placement for her."

The next day (July 15, 1982) a meeting was held with Mr. Olson, 
M.H. (female) and her father, Bernie Holland and Ms. Brandman. During 
this meeting, they reviewed the allegations M.J. nad made regarding the 
Hollands. Mr. Olson noted that M.H. lied when discussing what she did 
one Sunday. Mr. Olson also wrote:

We note that the conflicts she brought up involved 
she [M.H.] and Mary. I think we have to recognize 
the fact that there could be a great deal of 
transference going on here, meaning thai a lot of 
the hostility, the anger, the hurt M.H. feels in her 
relationship with her mother are under difficult 
circumstances transferred to Mary, her foster 
mother.
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Before we closed the meeting and while M.H. was 
still meeting with us we questioned her in several 
different ways about whether or not the problems she 
told us about at the Hollands were so serious that 
they couldn't be worked out, that perhaps this 
difficult time will soon pass and once again, things 
will level out for her. Her response was that
things could probably be worked out.

M.H. (female), during a deposition taken on December 30, 1982, told 
me that she felt that her problems with Mary and Bernie Holland were 
resolved during the above described meeting. .

From records retained by DFYS, staff then gathered statements from 
the following people:

- D.H. gave a statement on July 22, 1982, and signed it on August
2. D.H. later retracted this statement, in a written statement dated 
December 1, 1982.

- M.H.(female) gave a statement on July 22, 1982, and signed it on 
July 29, 1982. An unsigned statement given on July 23, 1982, was also 
given by M.H.

- K.S. signed a statement on July 29, 1982, which was originally 
given on July 20, 1982.

- A.J. gave a statement on July 22, 1982, and signed it July, 29,

- A.M. gave a statement on July 22, 1982, which was later signed on 
July 29, 1982.

- M.F. gave a statement on July 23, 1982, which was not signed.

- Gil Lucero gave a signed statement on July 28, 1982.

Allegations against the Hollands:

Based upon the statements that division personnel had received as 
of July 23, 1982, DFYS prepared a NOTIFICATION OF COMPLAINT. The 
notification included a description of 13 allegations against the 
Hollands. Each of the 13 allegations was reviewed by me to determine if 
there was adequate factual basis for the allegation, anr adequate basis 
to begin and continue investigation of the allegation.

Since an administrative hearing regarding modification of the 
Holland foster license is being scheduled in the near future, trie 
truthfulness of the allegations is not a matter within the jurisdiction 
of this office.

1982.

Summarized, the allegations provide as follows:
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1. This allegation was that the Hollands "yell aod direct vulgar 
and abusive language towards foster children." DFYS officials cited 7 
AAC50.450(2).

Information provided by some of the foster children as of July 23,
1982, indicates this allegation had an adequate factual basis and was
properly the subject of investigation,

2. This allegation was "that Bernie Holland frequently hits foster 
children with a stick, ruler, yardstick and his hands," and was presented 
with a cite to 7 AAC 50.450(1) and 7 AAC 50.450(5).

Information provided by some of the foster children, as of July 23,
1982, indicates this allegation had an adequate factual basis and was
properly the subject of an investigation.

3. It was alleged that "Bernie Holland squirted lemon juice into a 
resident's mouth, as punishment, and in the process of the resident 
resisting, used force to open the resident's mouth by holding the jaw 
and applying pressure." The notification referenced 7 AAC 50.450(1).

Information provided by one foster child, as of July 23, 1982  ̂
provided sufficient basis for the allegation, and the matter was properly 
the subject of an investigation.

4. "Allegation that Bernie and Mary Holland are providing Day Care 
in their home for from 2-5 children," accompanied by reference to 7 AAC 
50.430(b) and 7 AAC 50.430(d). As of July 23, 1982, six different 
sources reported that day care services were being provided for as many 
as four children.

The two regulations cited by DFYS provide:

7 AAC 50.430. NUMBER OF FOSTER CHILDREN PERMITTED 
IN THE HOME.

(b) No more than eight children in all are 
permitted in any one home.

(d) No more than five children of any age who are 
unrelated to the foster parents are permitted.

Read together, these two regulations do not appear to have any
direct  relationship to the issue of day care services.  Rather, the
regulations seem to describe the iTaximum number of foster  children and
other unrelated children a foster  home may have ( f i v e ) ,  and the total  
number of children, including foster  and natural children that may l ive  
in a foster  home (eight).

Since the allegation mentions day oare as well as number of
children, DFYS may have been relying on 7 AAC 50.440(a):
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(a) Day care of children and commercial care of the 
aged, or maternity, or convalescent patients may not 
be combined with foster care of children without 
prior approval of the division representative.

As of July 23, 1982, there was not sufficient basis for the allegation 
that the Hollands were providing day care services for up to and including 
five children. Pat Monroe, Licensing Coordinator, told me that DFYS 
always requires foster homes to secure a day care license, when day care
services are going to be provided, in addition to divisional approval,,
Since it appears that a day care license is required only if day care
services are provided in the home to more than four children, it does
not appear that the Hollands would be required by law to secure a day 
care license. AS 47.35.020(2). In addition, providing day care ser­
vices in a foster home, per se, does not appear to violate the foster 
care regulations cited by DFYS.

There is confusion concerning day care licensing obligations within 
a licensed foster home, and it is not at all clear that, in citing 7 AAC 
50.430, the division made the point it had intended. Taking the cite 
provided as the basis of my review, it does not appear that the allegation 
has a sufficient basis. The Hollands might have admitted the truth of 
the allegation but it is far from certain that the adnr'ssion or the 
finding will support revocation of the license.

5. The fifth allegation held that there was not sufficient space 
for fosti?r childrens' personal possessions. As of July 23, 1982, there 
appeared to be sufficient basis for the allegation, and there appeared 
to be an adequate amount of information to warrant the investigation of 
the allegation.

6. Allegation 6 stated that "the Holland children have played 
with, destroyed, broken or lost the foster childrens['] personal pos­
sessions." The notification in which the allegation was contained 
included a reference to 7 AAC 50.420(e), a provision which states:

(e) The foster parents shall allow the child to 
bring personal possessions into the foster family 
home, and allow him to acquire possessions of his or
her own, within reason with regard to space and
comfort, and safety.

. The above cited regulation only directs that personal possessions 
of foster children may be brought into the home, with certain limi­
tations. That the regulation supports an investigation of the alle­
gation is at best arguable.

7. It was alleged that children of Mr. and Mrs. Holland annoy the 
foster children, that, when a dispute arises, the foster children are 
always wrong and the natural children right, and that the foster children 
are verbally abused. The allegation referred to 7 AAC 50.450(2) and 7 
AAC 50.450(5).
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' The "verbal abuse" portion of this allegation is identical to the 
one included in allegation number 1 above. The applicable regulation for 
it appears to be found in 7 AAC 50.450(2).

The other regulation, 7 AAC 50.450(5), states:

7 AAC 50.450. DISCIPLINE.

(5) disciplined by shaking or by delivering a 
forceful blow with a hand or a weapon, however, 
controlled hand spankings of one to three slaps on 
the buttocks are allowed when appropriate;

Allegation 7 appears to be partially redundant with the first 
allegation. In addition, the second regulation cited, 7 AAC 50.450(5), 
bears no direct relationship to any part of allegation 7. Accordingly, 
it is not possible to conclude that the allegation is supported by any 
part of the regulations cited, and I question whether it ought to have 
been the basis for subsequent investigation and finding.

8. Citing 7 AAC 50.420, it was alleged that "adult boarders are 
living in the Holland foster home and that they are sharing sleeping 
quarters with foster children." The applicable portion of this regu­
lation is part (a):

7 AAC 50.420 RESPONSIBILITIES OF FOSTER PARENTS

(a) The fostet* parents shall report to the division 
representative any significant changes in the 
household such as employment, housing, or serious 
illness, that would affect the ability to care for 
foster children.

There was sufficient evidence from foster children that, in ad­
dition to Mary and Bernie Holland, other adults may have been living at 
the home. Although the allegation refers to these adults as "boarders," 
the regulations cited do not appear to prohibit boarders, and the use of 
the term is of no impact on the allegation.

The main point of the allegation is that the Hollands failed to 
notify the DFYS that additional adults were staying at their home. DFYS 
apparently believes that the addition of the residents is a significant 
change impairing the ability of the Hollands to properly care for foster 
children. As the regulation is written, it is not clear who is to 
determine, for purposes of reporting, what constitutes "a significant 
change." In this instance, DFYS should have identified the impairment 
resulting from the additional adults. The failure to provide this in 
the allegation suggests that the allegation is flawed, and should not 
have been investigated.

9. This allegation was that "adult boarders participate in the 
family meetings and trials ‘and are allowed to vote on foster childrens 
[sic] punishment." 7 AAC 50.-‘10(a) was cited.
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Although there appears to be sufficient evidence for this alle­
gation to be included and investigated, the cited regulation does not 
clearly indicate such activity is improper. The cited regulation, a 
provision that describes the qualities of a good foster Darent, says:

7 AAC 50.410. QUALIFICATIONS OF FOSTER PARENTS AND 
OTHERS IN THE HOUSEHOLD.

(a) The foster parents must show evidence of being 
responsible, mature individuals of reputable 
character who exercise sound judgement and display 
the capacity to provide good care for children.

If DFYS is concerned about discipline aspects in the Holland home,
the applicable regulation seems to be 7 AAC 50.450, which describes 
standards for discipline.

10. It was alleged that "three foster children and one adult 
boarder sleep in a bedroom with no windows," citing 7 AAC 50.550(e)(3). 
This regulation states that each bedroom used by foster children must 
have a large window exit for emergency use. It does not mention
boarders.

Based upon statements from two foster children, there appeared to 
be sufficient basis for the allegation that foster children were sleeping 
in a bedroom without a window large enough for emergency use. In 
addition, there appeared to be enough evidence to warrant investigation 
of this allegation. The allegation, as prepared by DFYS is poorly
stated. .

11. It was alleged that family meetings were conducted until late 
in the evening, and because of the late meetings, foster children were 
not able to get sufficient sleep, citing 7 AAC 50.410 as authority.

Statements from two foster children indicate tl.'.-re was sufficient 
basis for this allegation, and that it should have b< ,-n investigated.

12. The next to the last allegation was that. ‘Bernie Holland has 
belittled and used cruel and derogatory remarks when describing a foster 
child to other foster children, and to other persons who have entered 
the foster home." Reference followed in the notification to 7 AAC 
50.450(2), which states:

7 AAC 50.450. DISCIPLINE.

The foster parents must be able to show evidence of 
ability to work with children without recourse to 
physical punishment or psychological abuse and must 
be positive in their approach to discipline. Any 

• discipline or control must be appropriate to the 
child's age and developmental level, blit in no event 
may a child in care be:
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(2) subjected to verbal abuse, derogatory remarks 
about himself or members of his family, or threats 
to expel the child from the foster home;

Four foster children gave information which provided the basis for 
this allegation and the need to investigate it. One of these four 
foster children indicated the remarks by Mr. Holland were not intentional

13. The last allegation was "that Bernie Holland patted a female 
resident on jhe bottom, grabbed a female resident around the and
while 'wrestling, grabbed her legs to get a cheap feel.'" The <. ation
was supported in the notification by reference to 7 AAC b^.elO. 
(Presumably, the agency meant to cite subsection 410(a) in support of 
this allegation.)

The applicable portion of D.H.'s- July 22 written statement, on 
which this allegation is based, states:

Bernie was sitting on the couch next to M.H.(female)
and I was sitting at the table when Bernie and M.H.
started wrestling sort of and Bernie was grabbing
M.H. around the waste [sic] and her leg's [sic] and 
it looked more like Bernie was trying to get a cheap 
feel off her he does this all the time . . .

In the course of my inveitigation, Robert Danneker told me the quoted 
portion of this allegation came from D.H. He acknowledged, however, 
Lnat he had provided the phrase regarding sexual contact to D.H. On 
July 22, 1982,. D.H‘. provided a second written statement, signed on 
August 2, 1982, which says in part:

Danneker: Read a quote from written statement
regarding Bernie wrestling with M.H.(female)

D.H.: Said that Bernie grabs her from behind under
the arms. Stated that he didn't think Bernie should
do this. M.H. got up to go somewhere and was
bending over to pull down her pants (said she wears 
tight pants and had to pull them down when she got 
up). This was when Bernie swatted her (hit her on 
the bottom).

Darneker: Have you seen him do this with any other
girl in the house?

D.Hc: No.

Danneker: What was M.H.'s reaction?

D.H.: Walked away. It appeared to be done in fun
but....

2.°3
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In addition to the obvious inconsistencies in the two statements 
provided by D.H., the incorrect quotation provided by Mr. Danneker, and 
the phrase regarding sexual contact v/hich had been provided by Mr. 
Danneker, there is the July 15, 1982 written statement of M.H. (female), 
which says in part:

When I have my but [sic] up in the air reaching for something
and I have been hit for no reason twice with [a] stick once
with [a] hand and last night before he hit me with his hand I
caught him first a[nd] said don't hit me what's the reason,
he [sic] said boy you are lucky I couldn't resist.

Read together, the three statements do not seem to accurately 
describe the same or similar incidents. * In addition, M.H. (female) is 
reported to have had the following conversation with Robert Danneker on 
July 23, 1982:

Danreker. Have you ever wrestled with Bernie?

M.H.: He likes to tickle us and stuff like this.

Danneker: When he hugs you is it from behind or
from the front?

M.H.: Front. It's mostly when I'm feeling down.

Danneker: Is he sexual towards you?

M.H.: .No." He told us he'd never do anything like
that. If he wanted to bad enough he has a wife.

When asked if the incident she described in her July 15, 1982 
statement included any sexual connotation, M.H. (female) told me on 
December 30, 1982, "not even, Bernie's not that way." Marlyn Olson, 
told me on January 4, 1983, that when he took the first written 
statement from M.H. (female) that although there appeared to be physical 
contact between M.H. and Bernie Holland, it was probably not of a sexual 
nature. Finally, Robert Danneker told me on January 10, 1983, that, 
"There's no sexual connotation in there. I am just saying it's inappro­
priate behavior." Mr. Danneker also said this allegation did not 
concern any illegal activities.

From the information provided by D.H., M.H. (female), Marlyn Olson, 
and 'Robert Danneker, investigation of allegation 13 should have been 
terminated after preliminary inquiries by DFYS.

Presentation of the allegations to the Hollands:

The NOTIFICATION OF COMPLAINT was given to the Hollands on July 23, 
1982, during a home visit by Robert Danneker, and Carolyn Tuovinen, a 
Community Care Licensing Supervisor. Both Bernie and Mary Holland have

2 2 / 1
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stated to me that Mr. Danneker and Ms. Tuovinen were pushy and rude
during the meeting. As an example of this, Mary Holland recalled that 
"they pushed themselves through the front door." Another example given 
by the Hollands, was tha+ Mr. Danneker told Bernie Holland, "hey 
asshole, just answer the allegations." In addition, the Hollands stated 
that Mr. Danneker and Ms. Tuovinen threatened to remove the foster 
children if the Hollands refused to answer the allegations.

Both Mr. Danneker and Ms. Tuovinen denied; that they were pushy, 
that Mr. Danneker used the language described above, and that they 
threatened to remove the children if the allegations were not answered. 
However, Ms. Tuovinen did admit there may have been a discussion about, 
removing foster children, but this was not a threat.

A

Before leaving the Holland home, Ms. Tuovinen and Mr. Danneker 
examined the sleeping quarters for the foster children. He told the
Hollands that children could not sleep in the basement bedroom if it did
not have had an adequate fire escape. As reported in DFYS notes, Ms. 
Tuovinen and Mr. Dar.neker also told the Hollands DFYS would be in touch. 
Ms. Tuovinen told me that DFYS hoped to be in touch the same day as the 
visit (July 23, 1982).

Later that night, at approximately 10:30 p.m. a call was placed by 
DFYS to the Hoi 1 anas to tell them that DFYS would be in touch the next 
day (July 24, 1982) regarding the allegations, and to inquire if the 
foster children sleeping in the basement bedroom had been moved to an 
bedroom with an adequate fire escape. Bernie Holland believes this
telephone call was a form of harassment, especially considering the time 
the call was placed. "

The following morning (July 24, 1982), Mr. Danneker visited the 
Holland home to deliver a letter (detailing three of the thirteen
allegations, and having the NOTIFICATION OF COMPLAINT and foster care 
administrative regulations attached) signed by Ms. Tuovinen and Mr. 
Danneker and dated July 23, 1982. Mr. Holland claims that Mr. Danneker 
told him, "I've got my ass covered, so I'm not sweating it." Danneker
admitted to me on January 10, 1983, that during this visit of July 24,
1982, he did say that to Bernie Holland.

Refusal to respond to the allegations:

In a letter dated July 24, 1982, Mr. Holland advised Mr. Danneker 
that the foster children formerly in the basement bedroom, had been
assigned to an upstairs bedroom. Mr. Holland refund co answer the 
allegations, and encouraged DFYS to investing the allegations. Mr. 
Danneker responded to the above correspn,,jen<;e by stating in a letter 
dated July 27, 1982:

Dy not respgp'"n9. you have interfered with the 
Division1*- dUtbority to ''pervise and enforce 
stand" ,oS ^ ilov/ed by Alaskf tatutes 47.35.010, (1) 
/-*■/ (3) -n regard to f? I'/ties. Also, by not 
replying, the Division m^y be forced to make a

2 P n r
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determination of the allegation'; based soley [sir] 
on the information gathered by the Division without 
having your input. If this becomes necessary, it 
will be done.

I am again requesting that a reply to the alle­
gations be submitted. You and your wife, and/or 
your legal counsel, are requested to reply within 
ten (10) days of the date of this letter. I look 
forward to hearing from you.

A person violating any of the statutes or regulations regarding 
foster care "is guilty of a misdemeanor, and upon conviction is 
punishable by a fine of not more-than $200". AS 47.35.070. In light of 
the criminal penalty, the reluctance of the Hollands to further discuss 
the 13 allegations appears understandable. Although DFYS presented the 
13 allegations as a licensing issue, any information gathered by DFYS 
through discussions with foster children and or the Htllands could 
nevertheless provide the basis for a criminal prosecution.

I briefly reviewed the legal basis for a person suspected of 
violating a licensing law, to refuse to answer questions during the 
investigation for fear of self-incrimination. A discussion of this 
issue is found in State of Alaska, Department of Revenue v. Oliver, 636 
P.2d '1156(1901), and several other cases. This review leads me to 
believe there is no clear answer to the question of when a person may 
invoke the right against self-incrimination during an investigation, 
particularly when the investigation initially appears re he non-criminal 
in nature. As .to DFYS saying that refusing to answer al’egations is 
interference of an investigation -- such a belief does not appear to be 
well founded.

Investigation of allegations completed:

Cn August 17, 1982, Danneker completed his report on the inves­
tigation of the 13 allegations. Danneker found that allegations 1, 2, 
4, 5, 6, 7, 8, 9, 11, 12, and 13, are valid. He also found that allega­
tion 3 was not substantiated by the evidence and allegation 10 was valid 
upon inspection, but had since been resolved.

The report included three problems noted during a standard-by- 
standard inspection of the Holland home during August, 1982. In closing 
his report Danneker states:

EVALUATION AND RECOMMENDATION

All of the above allegations are of a serious 
nature. Since they were found valid through inves­
tigation of the available information, they require 
immediate correction for the foster home to remain 
in operation. A serious matter is the Holland's 
refusal to respond to the allegations. Refusal to 
respond, either from the Hollands or their legal 
counsel, has not only interfered with the Division's
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authority to supervise and enforce standards for 
foster care allowed by statute, but also has demon­
strated a lack of responsibility on the part of the 
Hollands and placed those children entrusted to 
their care at an unacceptable risk level.

The Hollands have repeatedly violated the foster
home regulations and have made no attempt to correct 
some of the violations, or if they have corrected 
them have failed to inform the Division. Foster 
parents who are seriously concerned about the 
welfare of children would normally be willing to 
cooperate with the Division to resolve any problems 
of [sic] misunderstandings that may arise. The 
Hollands have demonstrated a total lack of co­
operation with the Division' in dealing with the 
allegations.

It is therefore recommended that the foster home 
license for Bernie and Mary Holland be revoked.

Though the report determined that "The Hollands have repeatedly
violated the foster home regulations...", id ratification or explanation 
of these previous violations was not given in the report.

In a letter dated September 27, 1982, Lew Reece, Regional
Administrator, DFYS, told the Hollands that the investigation of the 13 
allegations had been completed, and, with the exception to allegation 
10, the Hollands had failed to respond to the allegations. The letter 
notes allegations 1, 2, 4, 5, 6, 7, 8, 9, 11, 12, and 13 are valid. Mr.
Reece also said that allegation 3 was not supported by the evidence, and
that allegation 10 although true at the time of in.;pection(July 23,

*1982), is now not valid since the foster children have been moved. Mr.
Reece closes the letter by telling the Hollands:

Gi^en the pattern of violations, and your refusal to 
respond or to formulate a corrective action plan, 
the Division is referring your case to the Depart­
ment of Law for consideration of license modifica
tion, license suspension, or revocation. You will 
be informed of the Department of Law's recommen­
dation to this Department.

•

Related incident:

Mr. Holland also alleges that the DFYS was harassing him by asking 
the Troopers to investigate an incident involving him and another foster 
parent. Mr. Holland believes he was the focus of this investigation,
’rid that the investigation centered on Mr. Holland's alleged obstruction
of an investigation conducted by DFYS. The relevant facts on this 
matter are that Mr. Reece, via a memorandum dated December 10, 1982 to 
1st Sgt. John Murphy, requested the Troopers investigate how information 
(concerning another DFYS investigation) from Reece's office was 
transmitted to Bernie Holland. Mr. Reece was concerned that a state 
employee was illegally leaking confidential information.

2?7
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On December 28, 1982, the Troopers concluded that, "...in­
vestigation indicated the information regarding the investigation was 
passed from #6, M.H. (female), to #4, Holland, who called C. and advised 
him he was being investigated."

M.H. (female) was the source of the information DFYS was inves­
tigating in the other matter. Therefore, one person not a state employee 
(M.H.) gave the information to another person who was not a state 
employee (Bernie Holland). Because of this, the final report indicates 
there was no "leak" from the offices of DFYS. Also, the focus of the 
investigation was not Holland, rather, it was to determine if there was 
a state employee leaking confidential information. This has been 
confirmed by 1st Sgt. Murphy.

FINDING:

As to the allegations that the Division of Family and Youth Ser­
vices failed to conduct an investigation properly, and is harassing the 
Hollands, the following problems are noted:

1. The referenced regulations in allegation 4 (7 .AAC 50.-
430(b),(d)) do not appear to directly relate to the issue of providing 
day care services in a home licensed for foster care. Therefore this 
allegation 1 cks sufficient legal basis and should not have been inves­
tigated;

2. Allegation 6 indicates that 7 AAC 50.420 is the applicable 
regulation regarding destroyed, lost or broken personal possessions of 
foster children.. However, the regulation only addresses the ability of 
the foster child to bring possessions into the home, not what happens to 
these possessions after arrival in the foster home. The allegation does 
not appear to have sufficient legal basis;

3. At best allegation 7 appears to restate the essence of alle­
gation 1 and therefore is redundant, and the second regulation cited, 7 
AAC 50.450(5) bears no known relationship to any portion of the alle­
gation;

4. The Division used the word "boarders" in allegation 8, yet the 
cited regulation does not prevent boarders from living in a home that is 
licensed for foster care. Rather, the Division seems to be concerned 
that the Hollands failed to report "any significant changes in the 
household". The DFYS should have identified any impairment in the care 
of foster children resulting from additional adults at the Holland home. 
This allegation lacks sufficient specificity, and should not have been 
investigated;

5. Regulation 7 AAC 50.410(a), as cited in allegation 9 (that 
"adult boarders participate in the family meetings and trials and are 
allowed to vote on foster childrens [sic] punishment") is not directly 
related to the allegation. The regulation regarding discipline, 7 AAC
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50.450, describes the applicable discipline standards, which should have 
been used to measure conduct against;

6. The Division used the word "boarder" in allegation 10, yet the 
regulation only talks about fire safety, and does not mention boarders. 
Therefore, one has to question the reason for using the word, and the 
allegation is poorly stated;

7. Based upon the information available to the Division as of July 
22, 1982, investigation of allegation 13 should have been terminated 
after preliminary inquiries and the Hollands so notified in the letter 
given them on July 24, 1982;

8. Robert Danneker used vulgar language when transmitting a letter 
to Bernie Holland on July 24, 1982.

Of the above noted problems, numbers 1, 2, 3, 4, 5, and 7, appear 
to constitute harassment of the Hollands.

The secondary allegation, relating to the later investigation 
undertaken by the Alaska State Troopers initiated by Lew Reece is not 
supported.

J82-1136

Bernie Holland filed a complaint with this office on November 18,
1982, alleging that an official of the DFYS improperly ordered employees 
not to place children in the Holland home for foster care purposes. In 
a letter from Lew Reece, Regional Administrator, to Mr. Holland dated 
December 1, 1982, Reece said:

 ------------------------------
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On August 25, a certified letter of license 
non-compliance was sent to you and again you .ailed 
to contact us. On September 27, 1982, the inves­
tigation was concluded and a copy of the findings 
was sent to you and the Attorney General's office 
for further action.

It was only after the investigation was concluded 
and you had been given approximately 2 months to 
respond to the Division that I instructed the Juneau 
District Office to suspend juvenile placements until 
the alleged licensing violations in your foster home 
had been resolved.

I would be more than happy to meet with you at your 
convenience, with our licensing specialist, to 
assist you in developing a corrective action plan 
for your foster home. Without this meeting I cannot 
recind [sic] the instructions I have given the 
Juneau District Office not to place children in your 
foster home. [Emphasis added]

2W9
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At the time of this letter, Holland held a valid foster care 
license which had not been suspended, modified, denied or revoked.

There is no known regulation which permits the state to "suspend 
juvenile placements" when "alleged licensing violations" in a foster 
home holding a valid foster license (which has not been suspended, 
modified, denied or revoked) have not been resolved to the satisfaction 
of the Division of Family and Youth Services. State law provides that a 
foster license may be revoked or modified "if it [the Division] deter­
mines that a facility is not in compliance with AS 47.35.010 - 47.35.080 
or the regulations adopted under AS 47.35.010 - 47.35.080." AS 47.- 
35.040(b).

On September 27, 1.982, the Hollands‘were told in a letter from Mr. 
Reece that several of the allegations were found to be true, yet their 
license was not modified or revoked at that time. The agency determined 
the Hollands failed to meet several of the regulations found in 7 AAC 
50.310 - 7 AAC 50.620, a,̂ d because of this the Holland license should 
have been revoked at that time (see 7 AAC 50.390(a)).

7 AAC 50.390. DENIAL OR REVOCATION.

(a) If the division finds that a foster home does 
not comply with the provisions of 7 AAC 50.310 - 7 
AAC 50.620, or the specific terms of a license which 
has been issued, it shall deny or revoke the li­
cense. [Emphasis added]

In additioo to '7 AAC 50.390(a), a statutory provision states the 
following:

AS 47.35.040. LICENSING.

(e) The department shall give written notice of 
revocation or modification under (b) of this section 
30 days before the effective date of the action.
However, if the health or well-being of children or
dependent adults is in jeopardy, the revocation or 
modification action is effective immediately upon 
the issuance of written notice by the department.

This complaint presents the unusual situation in which the agency 
has . determined the Hollands do ot comply with the regulations for 
foster homes, then their foster home license should have been revoked
(per 7 AAC 50.390(a)) and they should have been given 30 days notice of
the effective date of the revocation of their license (per AS 47.- 
35.040(e)). None of tnis war done. If the Holland's license had been 
revoked, the agency would not have been able to place children there 
(See AS 47.35.020).

On this subject, Mr. Reece in a letter to this office, dated 
January 10, 1983, notes the following regulation:
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The licensing of a foster home by the division does
not create an obligation for '■.he state or any child
placement agency to support vhe foster home finan­
cially, nor obligate the state or any child place­
ment agency to place or maintain any child in the
home. The issuance of a license means only that the
home, th? family, the physical environment, and
services have been evaluated and determined to meet
required standards.

Mr. Reece said in the letter:

Respondents, Bernie and Mary Holland, refused, on 
numerous ocassions [sic], to- respond to the alle­
gations against them, made it difficult, if not 
impossible, for the development of ongoing profes­
sional relationships between the Division and the 
licensed home, a prerequisite to determine compli­
ance with State law.

FINDING:

Based upon the available evidence, the Division of Family and Youth 
Services acted without the benefit of clear legal authority when it 
suspended placement of foster children in the Holland home. For reasons 
discussed in the report of a later complaint, the agency apparently 
should have acted to revoke the Holland license, a procedure that would 
have prevented placement of foster children in the Holland home.

Still, the regulation cited above entails no obligation on the part 
of the Division to place foster children in an approved home. Place­
ment is discretionary with division personnel. Though the division 
appears to have been in error in basing its decision on the events 
preceding Mr. Reece's September 27 letter, the decision to direct no 
further placements in the Holland home until licensing violations were 
corrected was one that the division could properly make.

J82-1188

A complaint was filed with this office on December 12, 1982, 
alleging that the Division of Family and Youth Services erred in either 
determining the Holland foster home was not safe, or in leaving foster 
children in their unsafe home. This complaint concerns the Hollands1 
foster home license.

Since the DFYS did not immediately revoke or modify the foster home 
license as provided by AS 47.35.040(e), when the health or well-being of 
the children is in jeopardy, division personnel apparently concluded 
that the violations found during its investigation were not serious. 
The notice to the Hollands that they were not in compliance was given on 
September 27, 1982. The Hollands had 14 days to correct the compliance 
problems (7 AAC 50.370(2)). If at the end of the period corrective

7 AAC 50.360. SCOPE OF LICENSING.

2 - n
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action had not been taken, any foster child would be removed from the 
f'\ ter home.

As of October 28, 1982, the Hollands had not corrected problems 
identified in the letter to them dated September 27, 1982. In the case 
at hand, K.S., a foster child, remained at the Holland home until 
October 28, 1982, which is approximately two weeks beyond the time 
allowed for either satisfactory corrective action(s), or removal from 
the home.

FINDING:

Based upon the available evidence, the Division of Family and Youth 
Services incorrectly left K.S. in the Holland foster home more than 14 
days after the agency determined the home failed to meet the applicable 
standards.

J82-0/28

Ombudsman Complaint J82-0728 was filed with this office on August
11, 1982. The complainant, Jan Still, alleged that DFYS wrongfully took 
a statement from his 14-year-old daughter concerning allegations involving 
the foster home where she was living. Mr. Still also alleged that his 
daughter was not able to have an attorney, nor her parents present, 
during the interview by the DFYS and that the agency refused to give a 
copy of the statement to him.

The child at the center of this complaint provided a statement 
during the later part of July, 1982, to the DFYS concerning the inves­
tigation of the Holland foster home license by the DFYS. At that time 
she was under the custody of the DFYS. The child admitted to this 
office the statement was given voluntarily to the DFYS, and that she was 
not coerced. She also said that at the time of the interview she did 
not request either her parents or an attorney be present. Since the 
subject of the interview was the foster home where she lived and not 
possible illegal activities on her part, there was no apparent reason 
for her to have an attorney or her parents present while being inter­
viewed.

Based upon conversations with Linda Scoccia, Assistant Attorney 
General, Department of Law, and staff at the DFYS, it appears that the 
child was initially refused access to the written statement given to 
DFYS. Only after a subsequent consultation with Ms. Scoccia v/as the 
statement released. The child refused to give her parents access tc the 
statement at the time she received it from DFYS. Ms. Scoccia also 
advised that the statement should not be released to Mr. Still because 
the statement is considered confidential in nature. When I asked Ms. 
Scoccia if the statement could be released at the time the parents 
regained full custody of the child, she said no.

The child in this complaint was considered a "child in need of aid" 
at the time of the request for the statement. The rights of the parents 
of a child in need of aid are stated under AS 47.10.084(c):

2 - 2 2
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When there has been a transfer of legal custody or 
appointment of a guardian and parental rights have 
not been terminated by court decree, the parents 
shall have residual rights and responsibilities.
These residual rights and responsibilities cf the 
parent include, but are not limited to, the right 
and responsibility of reasonable visitation, consent 
to adoption, consent to marriage, consent to 
military enlistment, consent to major medical 
treatment except in cases of emergency or cases 
falling under AS 09.65.100, and the responsibility 
for support, except if by court order any residual 
right and responsibility has been delegated to a 
guardian under (b) of this section.

From this statute, it seems the parents may not have had the legal 
right to examine statements provided by a child when the child is in 
state custody. I checked with Lt. Roger McCoy, Alaska State Troopers, 
and inquired as to their procedures in this type of case. Lt. McCoy 
told me that the Troopers will give a child a copy of a statement taken 
by the Troopers, as well as to the legal custodian of the child. Also, 
if the parents of a child do not have custody of the child, a copy of 
the statement will not be given the parents until they regain legal 
custody.

The anxiety of the father in not being able to examine the state­
ment provided by his daughter is described in his letter to this office, 
dated October 4, 1982:

On about August 10th (9-11) I questioned Mr.
Danniker [sic] (social worker) who stated that he 
had obtained the statement from [Still's daughter] 
and that I could have a copy. I arrived at Mr.
Dannikers [sic] office about 10 minutes after
talking to him on the phone and was ushered into an
office by Mr. Danniker [sic] and Mr. Reese [sic], 
his supervisor. Mr. Danniker [sic], who seemed 
excited, then informed me that, he had signed 
statements from 6 children concerning mental, 
physical and sexual abuse and that he had told 
[Still's daughter] that she could move out of the 
Holland foster home anytime she wanted to. Mr. 
Danniker [sic] also mentioned an after hours meeting 
at H&SS with [Still's daughter]. He reported that 
she was visibly shaking as the result of questioni ig 
and pressure from Mr. Holland.
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FINDING:

Based upon the available evidence, the Division of Family and Youth 
Services did not wrongfully take a statement from a child while inves­
tigating allegations of violations of foster home laws. The child in
question did not request to have either an attorney or her parents
present when giving the statement, and the investigation was not directed
at any possible illegal activities of the child. The agency did refuse
to give a copy of the statement to Jan Still, and apparently did so
properly. (However, the agency :ould have handled the request in a more
sensitive manner, and if the allegations were in fact serious, the child 
should have been removed from the foster home immediately, and or the 
license should have been revoked or modified. (See 7 AAC 50.370 and AS 
47.35.040(e)). Also, based upon the procedures of the Troopers, the 
agency could have given a copy of the statement to Still when legal 
custody of the child was regained.)

RECOMMENDATIONS:

By way of immediate personal remedy to the complainants in
J82-0689, I recommend:

Recommendation 1. The Division of Family and Youth Services should 
prepare and send a written apoloqy to the Hollands concerning the 
harassment aspects to these complaints, and the foul language used by 
Mr. Danneker.

The following recommendations should be made to the Division of
Family and Youth Services to prevent recurrence of the problems found 
during the investigation of these compilints:

Recommendation 2. The Division should state as clearly as possible 
any allegation regarding a foster home. The allegation should have
sufficient basis to be stated, and be directly related to a standard 
established by statute and/or regulation.

Recommendation 3. The Division should refrein from demanding that 
a foster home secure a day care license unless and until it is clear
that the law so requires.

Recommendation 4. The Division should notify the subject of 
investigation, at the earliest opportunity, when investigation of an 
allegation has terminated because the allegation lacks sufficient legal 
basis or proof, or is shown to be false.

Recommendation 5. In 'ts revision of its office manual, the
DivisTon should examine, with the Department of Law, the issue of 
self-incrimination by a licensee in the course of a licensing inves­
tigation, and prepare and include discussion of this issue in the policy 
and procedures manual.

Recommendation 6. The Division, with the assistance of the Depart­
ment of Law, should revise the applicable portions of the policy manual 
and Alaska Administrative Code to guarantee to persons providing state­
ments to the DFYS a copy of that statement upon request.
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Recommendation 7. The Division, with the assistance of the Depart­
ment of Law, ought to examine the legal basis for denying information 
retained in DFYS files to the parents and legal custodians of children 
receiving services from the DFYS. A definitive policy on this matter 
appears to be in order. The policy adopted ought to be included in the 
policy manual and Alaska Administrative Code.

Recommendation 8. Division personnel should strive to handle 
matters as identified in Ombudsman Complaint J82-0728 in a sensitive 
manner. The Division may wish to consider sending a letter of apology 
to Mr. Still.

Recommendation 9. The Division should review current policy 
regarding employee discipline and should; if warranted, consider appro­
priate disciplinary measures for the employee(s) involved with the 
harassment matters and the use of vulgar language by one employee.

BArmm
Attachment
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D E P A R T M E N T  O F  H E A L T H  A N D  S O C I A L  S E R V I C E S  D I V I S I O N  O F  F A M I L Y  A N D  Y O U T H  S E R V I C E S
I n  t h e  M a t t e r  o f  t h e  )
A p p l i c a t i o n  f o r  L i c e n s u r e  )a s  a  R e s i d e n t i a l  C h i l d  C a r e  )F a c i l i t y  b y  )B . C .  H O L L A N D  ) L i c e n s e  N o .  2 3 5 0 0 5  ( D e n i e d )

)R e s p o n d e n t .  )
 )

R E C O M M E N D E D  D E C I S I O N  
T h i s  p r o c e e d i n g  i n v o l v e s  t h e  i s s u e  o f  w h e t h e r  t h e  D e p a r t m e n t  o f  H e a l t h  

a n d  S o c i a l  S e r v i c e s ,  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  ( D H S S )  a c t e d  
p r o p e r l y  i n  d e n y i n g  r e s p o n d e n t  B e r n i e  G .  H o l l a n d ' s  a p p t  . a t i o n  f o r  a  l i c e n s e  
t o  o p e r a t e  a  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  i n  J u n e a u .  T h e  p r o c e e d i n g  w a s  
i n i t i a t e d  b y  t h e  f i l i n g  o f  a  s t a t e m e n t  o f  i s s u e s  b y  D H S S  o n  J u n e  1 5 ,  1 9 8 2 .  
O n  J u n e  2 5 ,  1 9 8 2  ,  r e s p o  i d e n t  s u b m i t t e d  h i s  n o t i c e  o f  d e f e n s e ,  a n d  o n  
A u g u s t  9 ,  1 9 8 2  ,  D H S S  G l e d  a n  a m e n d e d  s t a t e m e n t  o f  i s s u e s .  T h e  h e a r i n g  
b r i e f s  w e r e  f i l e d  a n d  e v i d e n c e  w a s  t a k e n  d u r i n g  a  h e a r i n g  h e l d  b e t w e e n  
O c t o b e r  ' I t h  a n d  O c t o b e r  7 ,  1 9 8 2 .  A t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g ,
r e s p o n d e n t  p r e s e n t e d  a n  o r a l  c l o s i n g  a r g u m e n t  a n d  D H S S ,  b y  i t s  a t t o r n e y ,  
a n d  w i t h  t h e  a p p r o v a l  o f  t h e  h e a r i n g  o f f i c e r  a n d  r e s p o n d e n t ,  s u b m i t t e d  a  
w r i t t e n  c l o s i n g  a r g u m e n t .

I .  F A C T S
W h i l e  t h e r e  i s  d i s a g r e e m e n t  a m o n g  t h e  p a r t i e s  a s  t o  t h e  i n f e r e n c e s  t o  b e  

d r a w n  f r o m  t h e  f a c t s ,  t h e r e  a p p e a r s  t o  b e  l i t t l e  d i s a g r e e m e n t  a s  t o  m o s t  o f  
t h e  p r i m a r y  f a c t s .  I n  S e p t e m b e r  o f  1 9 8 1 ,  M r .  H o l l a n d  s u b m i t t e d  a n  
a p p l i c a t i o n  f o r  a  l i c e n s e  f o r  a  " f o s t e r  f a m i l y  g r o u p  h o m e , "  t o  b e  k n o w n  a s  
" H o l l a n d  H o u s e . "  D o c u m e n t  6 6 .  O n  N o v e m h c r  1 9 ,  1 9 8 1 ,  r e s p o n d e n t  w a s  
n o t i f i e d  b y  A l i n i o  L o b o ,  l i c e n s i n g  s p e c i a l i s t  a t  t h e  S o u t h e a s t  R e g i o n a l  O f f i c e  
( S E R O )  i n  J u n e a u ,  t h a t  t h e  o f f i c e  w a s  l o o k i n g  f o r w a r d  t o  r e s p o n d e n t ' s  
s u b m i s s i o n  o f  a n  " i m p r o v e d  f i n a l  v e r s i o n  o f  t h e  p r o p o s a l . "  D o c u m e n t  1 6 .

S T A T E  OF ALASKA
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O n  J a n u a r y  1 2 ,  1 9 8 2  ,  r e s p o n d e n t  s u b m i t t e d  t o  t h e  S E R O  O f f i c e  o f  D H S S  a t  
l e a s t  t w o  c o p i e s  o f  a  d o c u m e n t  e n t i t l e d  " F a m i l y  G r o u p  H o m e  P r o p o s a l . "  
D o c u m e n t  4 0 3 .  T h a t  d o c u m e n t  w a s  i n t e n d e d  b y  r e s p o n d e n t  t o  b e  t h e  
e x p a n d e d  p r o c j r a m  d e s c r i p t i o n  r e q u e s t e d  b y  S E R O  i n  t h e  l e t t e r  o f  N o v e m b e r  
1 9 ,  1 9 8 1 .  F o r  s o m e  i n a d e q u a t e l y  e x p l a i n e d  r e a s o n ,  S E R O  h a d  n u m e r o u s  
p r o b l e m s  h a n d l i n g  t h e  d o c u m e n t .  T h e  t e s t i m o n y  i n d i c a t e d  t h a t  s o m e  o f  t h e
r e c i p i e n t s  o f  t h e  d o c u m e n t  a t  S E R O  t h o u g h t  i t  w a s  m e r e l y  a  p r o p o s a l  f o r  a

Ip r o g r a m  b e i n g  c o n s i d e r e d  b y  r e s p o n d e n t  t h a t  w a s  u n r e l a t e d  t o  t h e  S e p t e m b e r  
3 0 ,  1 9 8 1  a p p l i c a t i o n  f o r  a  l i c e n s e .  C o n s e q u e n t l y ,  a t  l e a s t  o n e  o f  t h e  c o p i e s  
o f  t h e  p r o p o s a l  w a s  p a s s e d  o n  t o  t h e  C e n t r a l  O f f i c e  f o r  i n f o r m a t i o n a l  
p u r p o s e s  o n l y .  A t  l e a s t  o n e  o t h e r  c o p y  o f  t h e  p r o p o s a l  w a s  r e t a i n e d  i n  
r e s p o n d e n t ' s  l i c e n s e  a p p l i c a t i o n  f i l e  a t  S E R O .  A t  s o m e  t i m e  b e t w e e n  i t s  
s u b m i s s i o n  o n  J a n u a r y  1 2  ,  1 9 8 2  a n d  J u n e  8 ,  1 9 8 2 ,  t h e  p r o p o s a l  d i s a p p e a r e d  
f r o m  r e s p o n d e n t ' s  a p p l i c a t i o n  f i l e .  T e s t i m o n y  i n d i c a t e d  t h a t  t h i s  
d i s a p p e a r a n c e  w a s  m e r e l y  a n  a c c i d e n t  i n  t h a t  t h e  d o c u m e n t  f e l l  o u t  o f  
r e s p o n d e n t ' s  f i l e  a n d  i n t o  t h e  b a c k  o f  a  d r a w e r  i n  a  d e s k  a t  S E R O .

I n  A p r i l  o f  1 9 8 2  ,  A l i n i o  L o b o ,  t h e  l i c e n s i n g  s p e c i a l i s t  r e s p o n s i b l e  f o r  
r e v i e w i n g  r e s p o n d e n t ' s  l i c e n s e  a p p l i c a t i o n ,  b e g a n  a  s e r i e s  o f  o n - s i t e  v i s i t s  t o  
t h e  p r o p o s e d  f a c i l i t y .  T h e s e  v i s i t s  w e r e  i n  f u r t h e r a n c e  o f  t h e  c o m p l e t i o n  o f  
a  s t a n d a r d  b y  ' s t a n d a r d  e v a l u a t i o n  o f  t h e  p r o p o s e d  f a c i l i t y ,  t h e  s a t i s f a c t o r y  
c o m p l e t i o n  o f  w h i c h  w a s  n e c e s s a r y  p r i o r  t o  i s s u a n c e  o f  a  l i c e n s e  b y  D H S S .

O n  M a y  2 0  ,  1 9 8 2  ,  n e w  r e g u l a t i o n s  f o r  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t i e s  i n  
A l a s k a  b e c a m e  e f f e c t i v e .  T h i s  w a s  p r i o r  t o  c o m p l e t i o n  o f  t h e  s t a n d a r d  b y  
s t a n d a r d  e v a l u a t i o n  b y  M r .  L o b o .  O n  J u n e  4 ,  1 9 8 2 ,  M s .  K a y  S m i t h ,
s u p e r v i s o r  o f  t h e  S o u t h e a s t  R e g i o n a l  O f f i c e ,  r e v i e w e d  t h e  F a c i l i t y  I n f o r m a t i o n  
S u m m a r y  ( C W S  8 0 )  p r e s e n t e d  t o  h e r  b y  M r .  L o b o .  D o c u m e n t  2 2 .  T h a t  C W S  
8 0  r e c o m m e n d e c .  t h a t  r e s p o n d e n t  b e  i s s u e d  a  p r o v i s i o n a l  l i c e n s e  f o r  t h e

If a c i l i t y  a p p l i e d  f o r ,  w i t h  t h e  l i c e n s e  t o  r u n  f r o m  J u n e  1 5  ,  1 9 8 2  t o  D e c e m b e r  
1 5 ,  1 9 8 2 .  O n  t h e  s a m e  d a t e  t h a t  s h e  r e v i e w e d  i t ,  M s .  S m i t h  s i g n e d  o f f  o n  
t h e  d o c u m e n t .  A c c o r d i n g  t o  t h e  l a n g u a g e  n e x t  t o  h e r  s i g n a t u r e  b l o c k ,  h e r  
s i g n a t u r e  c o n f i r m e d  t h a t  s h e  h a d  r e v i e w e d  t h e  s t u d y  a n d  t h a t  s h e  c o n c u r r e d  
t h a t  " t h e  f a c i l i t y  m e e t s  s p e c i f i e d  r e q u i r e m e n t s . "  A c c o r d i n g  t o  t h e  t e s t i m o n y
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o f  M s .  S m i t h  a n d  M s .  C o n n i e  H a n s e n  o f  t h e  S E R O  O f f i c e ,  M s .  S m i t h  l e f t  
t o w n  t h a t  s a m e  d a y  a n d  i n s t r u c t e d  M s .  H a n s e n  t o  s i g n  t h e  p r o g r a m  
e v a l u a t i o n  a n d  l i c e n s i n g  r e c o m m e n d a t i o n  f o r  h e r  a s  s o o n  a s  t h e  d o c u m e n t  w a s  
t y p e d .  O n  J u n e  8 ,  1 9 8 2 ,  M s .  H a n s e n  i n  f a c t  d i d  s i g n  t h e  t y p e d  v e r s i o n  o f  
t h e  p r o g r a m  e v a l u a t i o n  a n d  l i c e n s i n g  r e c o m m e n d a t i o n .  D o c u m e n t  4 1 .  I n  t h a t  
d o c u m e n t ,  M r .  L o b o  r e c o m m e n d e d  t h a t  t h e  a p p l i c a t i o n  s u b m i t t e d  b y  
r e s p o n d e n t  i n  S e p t e m b e r  o f  1 9 8 1  b e  a p p r o v e d  a n d  a  l i c e n s e  i s s u e d .  B y  t h e  
s i g n a t u r e  o f  t h e  A c t i n g  R e g i o n a l  M a n a g e r ,  M s .  H a n s e n ,  S E R O  c o n c u r r e d  w i t h  
M r .  L o b o ' s  r e c o m m e n d e d  a p p r o v a l .  H o w e v e r ,  M s .  S m i t h  t e s t i f i e d  t h a t  s h e  
a c t u a l l y  n e v e r  r e a d  a n y  o f  t h e  b a c k - u p  d o c u m e n t s  s u p p o r t i n g  t h e  l i c e n s i n g

Ir e c o m m e n d a t i o n .  F u r t h e r ,  M s .  H a n s e n  t e s t i f i e d  t h a t  s h e  a l s o  d i d  n o t  r e a d  
a n y  o f  t h e  b a c k - u p  d o c u m e n t a t i o n  a n d  m e r e l y  s i g n e d  t h e  d o c u m e n t  
r e c o m m e n d i n g  l i c e n s u r e  b e c a u s e  M s .  S m i t h  h a d  i n s t r u c t e d  h e r  t o  d o  s o .

A c c o r d i n g  t o  t h e  t e s t i m o n y  o f  M r .  P u g h ,  t h e  l i c e n s i n g  f o r  H o l l a n d  
H o u s e  c a m e  t o  h i s  a t t e n t i o n  o n  J u n e  8 ,  1 9 8 2  w h e n  M s .  Y v o n n e  W a l k e r  
i n f o r m e d  h i m  t h a t  s h e  h a d  r e c e i v e d  a  m o n t h l y  r e p o r t  f r o m  M s .  S m i t h  w h i c h  
i n d i c a t e d ,  a m o n g  o t h e r  t h i n g s ,  t h a t  S E R O  w a s  i n  t h e  p r o c e s s  o f  f i n a l i z i n g  
t h e  l i c e n s e .  A c c o r d i n g  t c  M r .  P u g h ,  b e c a u s e  h o  w i s h e d  t o  b e  i n v o l v e d  i n  
t h e  l i c e n s i n g  o f  a n y  n e w  f a c i l i t i e s ,  h e  m e t  o n  t h e  a f t e r n o o n  o f  J u n e  8 t h  w i t h  
Y v o n n e  W a l k e r ,  P a t  M o n r o e ,  A l i n i o  L o b o  a n d  C o n n i e  H a n s e n  t o  d i s c u s s  
l i c e n s i n g  o f  H o l l a n d  H o u s e .  A l s o  a c c o r d i n g  t o  M r .  P u g h ,  t h e  l i c e n s i n g  f i l e  
a n d  p r o p o s a l  o f  M r .  H o l l a n d  w e r e  b r o u g h t  t o  h i m  p r i o r  t o  t h a t  m e e t i n g  a t  h i s  
r e q u e s t .  ( T h e r e  a p p e a r s  t o  b e  s o m e  c o n f u s i o n  a s  t o  w h e n  M r .  H o l l a n d ' s  f i i e  
a c t u a l l y  w a s  b r o u g h t  . o  C e n t r a l  O f f i c e  f o r  M s .  H a n s e n  t e s t i f i e d  t h e  f i l e  w a s  
b r o u g h t  t o  C e n t r a l  O f f i c e  o n  J u n e  9 t h . )  O n  t h a t  s a m e  d a y ,  a t  M r .  P u g h ' s  
r e q u e s t ,  M s .  M o n r o e  a n d  M s .  W a l k e r  s e a r c h e d  f o r  a n d  l o c a t e d  t h e  l i c e n s e  
w h i c h  w a s  a b o u t  t o  b e  i s s u e d  f o r  H o l l a n d  H o u s e ,  a n d  t h a t  l i c e n s e  w a s  
t h e r e a f t e r  h e l d  i n  a b e y a n c e  p e n d i n g  a  c o m p l e t e  r e v i e w  o f  t h e  l i c e n s i n g  f i l e  
b y  C e n t r a l  O f f i c e .

A t  t h e  J u n e  8 t h  m e e t i n g  i t  w a s  d i s c o v e r e d  t h a t  t h e  f i l e  d i d  n o t  c o n t a i n  
a  c o m p l e t e d  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n .  M r .  P u g h  t h e r e f o r e  a s k e d  M s .  
M o n r o e  t o  r e v i e w  t h e  f i l e  a n d  d e t e r m i n e  w h e t h e r  t h e  f a c i l i t y  c o m p l i e d  w i t h
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t h e  n e w  r e g u l a t i o n s  f o r  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t i e s  w h i c h  b e c a m e  e f f e c t i v e  
o n  M a y  2 0  ,  1 9 8 2 .  M s .  M o n r o e  c o m p l e t e d  h e r  r e v i e w  a n d  r e p o r t e d  b a c k  t o  
M r .  P u g h  o n  J u n e  9 t h .  H e r  c o n c l u s i o n ,  c o n c u r r e d  i n  b y  M r .  P u g h ,  w a s  
t h a t  t h e  p r o p o s e d  f a c i l i t y  w a s  n o t  i n  c o m p l i a n c e  w i t h  t h e  n e w  r e g u l a t i o n s  a n d  
t h a t  t h e  l i c e n s e  s h o u l d  n o t  b e  i s s u e d  u n t i l  t h e  f a c i l i t y  w a s  b r o u g h t  i n t o
c o m p l i a n c e .

M r .  H o l l a n d  w a s  c a l l e d  i n t o  t h e  C e n t r a l  O f f i c e  f o r  a  m e e t i n g  o n  t h e  
m o r n i n g  o f  J u n e  1 0 t h ,  a t  w h i c h  t i m e  M r .  P u g h  a n d  M s .  M o n r o e  i n f o r m e d  M r .  
H o l l a n d  t h a t  t h e y  c o u l d  n o t  i s s u e  a  l i c e n s e  f o r  H o l l a n d  H o u s e  a t  t h a t  p o i n t  
b e c a u s e  i t  w a s  n o t  i n  c o m p l i a n c e  w i t h  t h e  n e w  r e g u l a t i o n s .  T h a t  s a m e  d a y  
M s .  M o n r o e  i n f o r m e d  h i m  t h a t  s h e  w o u l d  b e  w i l l i n g  t o  w o r k  w i t h  h i m  a n d  
a s s i s t  i n  b r i n g i n g  h i s  f a c i l i t y  a n d  a p p l i c a t i o n  i n t o  c o m p l i a n c e  w i t h  t h e  
r e g u l a t i o n s .  A f t e r  a  m e e t i n g  w i t h  M s .  M o n r o e  a t  w h i c h  s h e  b e g a n  t o  e x p l a i n  
w h a t  M r .  H o l l a n d  w o u l d  h a v e  t o  d o  b e f o r e  D H S S  c o u l d  i s s u e  H o l l a n d  H o u s e  a  
l i c e n s e ,  M r .  H o l l a n d  i n d i c a t e d  h e  w o u l d  h a v e  t o  t h i n k  a b o u t  i t .  A  f e w  d a y s  
l a t e r  h e  c a l l e d  M s .  M o n r o e  a n d  r e q u e s t e d  t h a t  D H S S  g r a n t  o r  d e n y  h i s
a p p l i c a t i o n .  C e n t r a l  O f f i c e  c o m p l i e d  w i t h  t h a t  r e q u e s t  a n d  t h e  l i c e n s e  
a p p l i c a t i o n  f o r  H o l l a n d  H o u s e  w a s  d e n i e d .  R y  l e t t e r  o f  J u n e  1 5  ,  1 9 8 2 ,  M r .  
H o l l a n d  w a s  i n f o r m e d  o f  t h e  d e n i a l  a n d  p r e s e n t e d  w i t h  a  s t a t e m e n t  o f  i s s u e s
s e t t i n g  f o r t h  t h e  r e a s o n s  f o r  t h e  d e n i a l .

A t  s o m e  t i m e  a f t e r  A l i n i o  l . o b o ' s  r e t u r n  t o  J u n e a u  o n  J u n e  1 * 1 ,  1 9 8 2 ,  
t h e r e  a p p e a r e d  a  c o m p l e t e d  s t a n d a r d  b v  s t a n d a r d  e v a l u a t i o n  f o r  t h e  H o l l a n d  
H o u s e  f a c i l i t y .  T e s t i m o n y  a s  t o  w h e n  t h i s  d o c u m e n t  h a d  b e e n  c o m p l e t e d  w a s  
c o n t r a d i c t o r y ,  i t  w a s  t h e  t e s t i m o n y  o f  M s .  M o n r o e  a n d  M r .  P u g h  t h a t  t h e  
d o c u m e n t  w a s  n o t  i n  t h e  f i l e  a s  o f  J u n e  9 ,  1 9 8 2  a n d  t h a t  t h e  o n l y  s t a n d a r d  
b y  s t a n d a r d  e v a l u a t i o n  i n  t h e  f i l e  a t  t h a t  t i m e  w a s  f a r  f r o m  c o m p l e t e .  T h e y  
a l s o  t e s t i f i e d  t h a t  M r .  L o b o  h a d  s t a t e d  o n  J u n e  8 t h  t h a t  h e  w a s  s t i l l  w o r k i n g  
o n  t h e  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n .  M r .  L o b o ,  h o w e v e r ,  t e s t i f i e d  t h a t  
h e  h a d  c o m p l e t e d  t h e  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  a n d  p l a c e d  i t  i n  t h e  
f i l e  o r ,  o r  b e f o r e  J u n e  8 ,  1 9 8 2 .

I n  A u g u s t  o f  1 9 8 2  ,  M r .  H o l l a n d  a n d  M r .  D o t e l h o  m e t  w i t h  m e  t o  d i s c u s s  
p r o c e d u r e s  t o  b e  f o l l o w e d  i n  b r i n g i n g  t h i s  c a s e  t o  a  h e a r i n g .  A t  t h a t  t i m e
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M r .  B o t e l h o  i n d i c a t e d  t h a t  i t  w a s  t h e  p o s i t i o n  o f  D H S S  t h a t  n o  c o m p l e t e  
s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  a s s e s s i n g  t h e  f a c i l i t y ' s  c o m p l i a n c e  w i t h  t h e  
n e w  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  r e g u l a t i o n s  h a d  b e e n  d o n e  f o r  t h e  f a c i l i t y ,
a n d  t h a t  t h a t  i n  i t s e l f  w a s  s u f f i c i e n t  t o  j u s t i f y  d e n i a l  o f  t h e  l i c e n s e
a p p l i c a t i o n .  I t  h a v i n g  b e e n  m y  v i e w  t h a t  i t  m a d e  l i t t l e  s e n s e  t o  g o  t h r o u g h  
a  l o n g  a n d  c o s t l y  h e a r i n g  i n  t h i s  c a s e  o n l y  t o  r e a c h  t h e  c o n c l u s i o n  t h a t  t h e
l i c e n s e  c o u l d  b e  d e n i e d  b e c a u s e  a  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  h a d  n o t
b e e n  d e n e ,  I r e c o m m e n d e d  t o  M r .  H o l l a n d  t h a t  h e  a l l o w  D H S S  t o  c o n d u c t  a  
n e w  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  o f  h i s  f a c i l i t y .  M r .  H o l l a n d  a g r e e d .  
A t  M r .  H o l l a n d ' s  r e q u e s t ,  M s .  L a u r i e  V a u g h n  o f  t h e  F a i r b a n k s  R e g i o n a l  
O f f i c e  o f  D I I S S  p e r f o r m e d  t h e  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n .  H e r  
c o n c l u s i o n  w a s  t h a t  t h e  f a c i l i t y  w a s  n o t  i n  c o m p l i a n c e  w i t h  t h e  M a y  2 0 ,  1 9 8 2  
r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  r e g u l a t i o n s  a n d  t h a t  t h e  l i c e n s e  s h o u l d  n o t  b e  
i s s u e d .  D o c u m e n t  1 8 3 .

A t  s o m e  t i m e  i n  A u g u s t ,  t h e  " p r o p o s a l "  s u b m i t t e d  t o  S E R O  b y  M r .  
H o l l a n d  o n  J a n u a r y  1 2  ,  1 9 8 2  ,  w h i c h ,  i n e x p l i c a b l y ,  h a d  n o t  f o u n d  i t s  w a y  t o
M r .  H o l l a n d ' s  l i c e n s i n g  f i l e ,  w a s  b r o u g h t  t o  t h e  a t t e n t i o n  o f  D I I S S .
A c c o r d i n g  t o  t h e  t e s t i m o n y  o f  M s .  H a n s e n ,  s h e  h a d  s e e n  t h e  d o c u m e n t  
s o m e t i m e  p r i o r  t o  M a y  o f  1 9 8 2  ,  b u t  f o r  s o m e  u n k n o w n  r e a s o n ,  h a d  n o t  
c o n s i d e r e d  i t  p a r t  o f  M r .  H o l l a n d ' s  a p p l i c a t i o n .  S h e  b e c a m e  a w a r e  s o m e t i m e  
d u r i n g  t h e  s u m m e r  o f  1 9 8 2  t h a t  t h e  d o c u m e n t  w a s  n o t  i n  M r .  H o l l a n d ' s  
l i c e n s i n g  f i l e ,  a n d  s h e  u l t i m a t e l y  o b t a i n e d  a  c o p y  o f  i t  b y  d r i v i n g  o u t  t o  M r .  
L o b o ' s  h o m e .  E v i d e n t l y ,  t h e  c o p y  s o  o b t a i n e d  w a s  a n  e x t r a  c o p y  M r .  L o b o  
h a d  f o r  h i s  p e r s o n a l  u s e  f o r  h e  t e s t i f i e d  t h a t  t h e r e  w e r e  t w o  o t h e r  c o p i e s  
w h i c h  h e  h a d  p l a c e d  i n  M r .  H o l l a n d ' s  l i c e n s i n g  f i l e .  M r .  L o b o  w a s  c e r t a i n  
t h a t  h e  h a d  p l a c e d  t h o s e  t w o  c o p i e s  i n  t h e  f i l e ,  c l i p p i n g  o n e  o f  t h e m  i n t o  t h e
f i l e  a n d  p l a c i n g  t h e  o t h e r  o n e  l o o s e l y  i n  t h e  f i l e .  A c c o r d i n g  t o  t h e
t e s t i m o n y ,  a  c o u p l e  o f  d a y s  a f t e r  o b t a i n i n g  t h e  d o c u m e n t  f r o m  M r .  L o b o  a t  
h i s  h o m e ,  a n o t h e r  c o p y  w a s  f o u n d  i n  t h e  b a c k  o f  a  d r a w e r  i n  M s .  H a n s e n ' s  
d e s k  a t .  S E R O .  T h e  e x p l a n a t i o n  g i v e n  b y  M s .  S m i t h  f o r  t h i s  o c c u r r e n c e  w a s  
t h a t  M s .  H a n s e n  h a s  a  v e r y  m e s s y  d e s k  a n d  t h a t  t h e  d o c u m e n t  h a d  p l a s t i c  
c o v e r s  a n d  m u s t  h a v e  s l i p p e d  o u t  o f  t h e  f i l e  a n d  i n t o  t h e  b a c k  o f  M s .
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H a n s e n ' s  d e s k  d r a w e r .  A c c o r d i n g  t o  M s .  H a n s e n ,  s h e  h a d  d i s c u s s e d  t h i s  
d o c u m e n t  w i t h  M s .  S m i t h  s o m e t i m e  p r i o r  t o  M a y  o f  1 9 8 2 .

U p o n  d i s c o v e r v  o f  t h e  g r o u p  h o m e  p r o p o s a l  o f  J a n u a r y  1 2 ,  1 9 8 2 ,  a  c o p y  
o f  t h e  d o c u m e n t  w a s  s e n t  t o  M s .  V a u g h n  f o r  h e r  a s s e s s m e n t  t o  d e t e r m i n e  
w h e t h e r  t h e  d o c u m e n t  c h a n g e d  t h e  c o n c l u s i o n  s h e  h a d  r e a c h e d  i n  h e r  
s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n .  S h e  t h e n  a s s e s s e d  t h e  H o l l a n d  H o u s e  
a p p l i c a t i o n  i n  v i e w  o f  t h e  n e w  d o c u m e n t .  H e r  c o n c l u s i o n ,  h o w e v e r ,  r e m a i n e d  
t h a t  t h e  H o l l a n d  H o u s e  d i d  n o t  s a t i s f a c t o r i l y  m e e t  t h e  n e w  r e s i d e n t i a l  c h i l d  
c a r e  f a c i l i t y  r e g u l a t i o n s  a n d  t h a t  t h e  l i c e n s e  s h o u l d  b e  d e n i e d .

C O N C L U S I O N S  O F  L A W
E a c h  o f  t h e  p a r t i e s  a r g u e s  t h a t  t h e  o t h e r  b e a r s  t h e  b u r d e n  o f  p r o o f  i n  

t h i s  p r o c e e d i n g .  M r .  H o l l a n d  h a s  c i t e d  n o  s u p p o r t  f o r  h i s  a s s e r t i o n .  T h e  
S t a t e  h a s  c i t e d  F i e l d s  v .  K o d i a k  C i t y  C o u n s e l ,  6 2 8  P . 2 d  9 2 7  ( A l a s k a  1 9 8 1 ) ;

iT h o r n t o n  v .  C o m m i s s i o n e r  o f  D e p a r t m e n t  o f  L a b o r  a n d  I n d u s t r y ,  6 2 1  P . 2 d  
0 6 2  ( M o n t a n a  1 9 8 0 ) ,  a n d  C o u n t r y  C l u b  H o m e ,  I n c .  v .  H a r d e r ,  6 2 0  P . 2 d  1 1 8 0  
( K a n s a s  1 9 8 0 ) .  N o n e  o f  t h e s e  c a s e s  i s  i n s t r u c t i v e  o n  t h e  p o i n t .  I n  F i e l d s ,  
t h e  c o u r t  a p p l i e d  t h e  s t a n d a r d  r u l e  t h a t  o n e  s e e k i n g  a  v a r i a n c e  t o  z o n i n g  
r e q u i r e m e n t s  h a s  t h e  b u r d e n  o f  p r o o f ,  a n d  t h e  o r d i n a n c e  a t  i s s u e  s p e c i f i c a l l y  
s e t  f o r t h  w h a t  o n e  s e e k i n g  a  v a r i a n c e  w a s  r e q u i r e d  t o  s h o w  t o  b e  
s u c c e s s f u l .  I n  T h o r n t o n  a n d  C o u n t r y  C l u b  H o m e ,  I n c . ,  t h e  c o u r t s  w e r e  
r e v i e w i n g  a  f i n a l  o r d e r  e m a n a t i n g  f r o m  a n  a d m i n i s t r a t i v e  h e a r i n g ,  a n d  i n  
e a c h  c a s e  t h e  c o u r t  c m c l u d c d  t h a t  t h e  o r d e r  w a s  p r e s u m e d  t o  b e  c o r r e c t  
a n d  t h e  b u r d e n  w a s  o n  t h e  o n e  c h a l l e n g i n g  t h e  o r d e r .  I n  t h e  c a s e  a t  b a r ,  
w e  a r e  n o t  d e a l i n g  w i t h  a  f i n a l  o r d e r  o f  a n  a g e n c y  f o l l o w i n g  a  h e a r i n g .  
I n s t e a d ,  w e  a r e  t r y i n g  t o  d e r i v e  t h a t  o r d e r .

A  c a s e  w h i c h  M r .  H o l l a n d  m i g h t  h a v e  c i t e d  i n  s u p p o r t  o f  h i s  p o s i t i o n  i s  
t h a t  o f  A l a s k a  A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d  v .  M a l c o l m ,  I n c . ,  3 9 1  P . 2 n d  
8 8 1  ( A l a s k a  1 9 6 8 ) .  T h e r e ,  t h e  c o u r t  c o n c l u d e d  t h a t  s i n c e  u n d e r  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  t h e  p a r t y  f i l i n g  a  s t a t e m e n t  o f  i s s u e s  i s  t h e  
m o v i n g  p a r t y  a n d  t h e  p a r t y  s e e k i n g  t h e  i s s u a n c e  o r  r e - n e w a l  o f  a  l i c e n s e  i s  
t h e  r e s p o n d e n t ,  t h e  p a r t y  f i l i n g  t h e  s t a t e m e n t  o f  i s s u e s  b e a r s  t h e  b u r d e n  o f
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p r o o f  o n  t h e  i s s u e s  r a i s e d  t h e r e i n .
I n  m y  v i e w ,  n o n e  o f  t h e  a b o v e  a u t h o r i t i e s  a r e  v e r y  h e l p f u l .  I t  i s  m y  

c o n c l u s i o n  t h a t  i n  t h i s  c a s e ,  D H S S  h a s  t h e  b u r d e n  o f  p r e s e n t i n g  a  p r i m a  
f a c i e  c a s e  i n  s u p p o r t  o f  t h e  c l a i m s  s e t  f o r t h  i n  t h e  s t a t e m e n t  o f  i s s u e s .  
O n c e  i t  h a s  d o n e  s o ,  t h e  b u r d e n  o f  p r o o f  f a l l s  u p o n  M r .  H o l l a n d  t o  p r o v e  b y  
a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  r e q u e s t e d  l i c e n s e  s h o u l d  b e  i s s u e d .  
S e e  M e z i n e s ,  S t e i n  S  G r u f f ,  4  A d m i n i s t r a t i v e  L a w ,  § 2 4 . 0 2  ( 1 9 8 2 ) .  T h i s  
a p p r o a c h  s e e m s  t o  m e  t o  g i v e  p r o p e r  r e c o g n i t i o n  t o  b o t h  t h e  f a c t  t h a t  D H S S  
c a n n o t  a r b i t r a r i l y  r e f u s e  t o  i s s u e  a  l i c e n s e  o n  t h e  o n e  h a n d ,  w h i l e  o n  t h e  
o t h e r  h a n d ,  g i v e n  t h e  i m p o r t a n c e  o f  D I I S S 1 l i c e n s i n g  f u n c t i o n  i n  p r o t e c t i n g  
s o c i e t y ,  a  p r e s u m p t i o n  o f  s o m e  m a g n i t u d e  i n  f a v o r  o f  t h e  S t a t e ' s  l i c e n s i n g  
d e c i s i o n  s h o u l d  a p p l y .

T h e  a r g u m e n t s  o f  M r .  H o l l a n d  i n  s u p p o r t  o f  h i s  c a s e  a p p e a r e d  t o  b e  a s  
f o l l o w s .  F i r s t ,  b e c a u s e  o f  a n  i n c i d e n t  a t  h i s  h o m e  a n d  h i s  s u b s e q u e n t  
c o m p l a i n t  t o  t h e  O m b u d s m a n ,  a s  w e l l  a s  a  n u m b e r  o f  r u m o r s  a t  t h e  S E R O  
O f f i c e  c o n c e r n i n g  o c c u r e n c e s  a t  M r .  H o l l a n d ' s  f a c i l i t y ,  D H S S  i n t e n d e d  t o  
d e n y  M r .  H o l l a n d ' s  a p p l i c a t i o n  r e g a r d l e s s  o f  w h e t h e r  h i s  p r o p o s e d  f a c i l i t y  
c o m p l i e d  w i t h  a p p l i c a b l e  r e g u l a t i o n s .  I n  s u p p o r t  o f  t h i s  p a r t  o f  h i s  
a r g u m e n t ,  M s .  B o r k o w s k i  t e s t i f i e d  t h a t  M s .  S m i t h  h a d  s t a t e d ,  u p o n  
r e v i e w i n g  t h e  J a n u a r y  1 2  ,  1 9 8 2  p r o p o s a l ,  t h a t  M r .  H o l l a n d  w o u l d  b e  l i c e n s e d  
o v e r  h e r  d e a d  b o d y .  F u r t h e r m o r e ,  M s .  B o r k o w s k i  t e s t i f i e d  t h a t  M s .  S m i t h  
h a d  i n d i c a t e d  t h a t  s h e  w a s  d i s s a t i s f i e d  b e c a u s e  o f  M r .  H o l l a n d ' s  c o m p l a i n t  t o  
t h e  O m b u d s m a n  a n d  t h a t  h o  w a s  e s s e n t i a l l y  a  t r o u b l e m a k e r .

W i t h  t h e  f o r e g o i n g  p r e m i s e  e s t a b l i s h e d ,  M r .  H o l l a n d  p r o c e e d e d  t o  a r g u e  
t h a t  s o m e o n e  i n  D H S S  h a d  r e m o v e d  t h e  c o m p l e t e d  s t a n d a r d  b y  s t a n d a r d  
e v a l u a t i o n  p e r f o r m e d  b y  M r .  L o b o  a n d  t h e  J a n u a r y  1 2  ,  1 9 8 2  G r o u p  H o m e  
P r o p o s a l  f r o m  h i s  l i c e n s i n g  f i l e  f o r  t h e  p u r p o s e  o f  a s s u r i n g  t h a t  t h e  
a p p l i c a t i o n  w o u l d  h e  d e n i e d .  I n  r e s p o n s e  t o  t h e  f a c t  t h a t  D H S S '  d e n i a l  o f  
t h e  l i c e n s e  w a s  m a i n t a i n e d  e v e n  a f t e r  r e v i e w  o f  t h o s e  t w o  d o c u m e n t s ,  M r .  
H o l l a n d  a r g u e d  t h a t  t h e  d e f i c i e n c i e s  w h i c h  r e m a i n e d  i n  h i s  a p p l i c a t i o n  w e r e  
r a t h e r  m i n o r ,  D H S S  h a d  t h e  a u t h o r i t y  t o  w a i v e  a d h e r e n c e  t o  t h o s e  p r o v i s i o n s  
w i t h  w h i c h  M r .  H o l l a n d  h a d  n o t  c o m p l i e d ,  a n d  D H S S  h a d  e x e r c i s e d  t h a t
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d i s c r e t i o n  i n  a p p r o v i n g  t h e  a p p l i c a t i o n s  o f  c e r t a i n  o t h e r  f a c i l i t i e s .  I n  M r .  
H o l l a n d ' s  v i e w ,  D H S S  s h o u l d  h a v e  i s s u e d  h i m  a  p r o v i s i o n a l  l i c e n s e  f o r  h i s  
n e w  f a c i l i t y  a l l o w i n g  h i m  a  r e a s o n a b l e  a m o u n t  o f  t i m e  w i t h i n  w h i c h  t o  b r i n g  
h i s  f a c i l i t y  i n t o  c o m p l i a n c e  w i t h  t h o s e  p o r t i o n s  o f  t h e  n e w  r e s i d e n t i a l  c h i l d  
c a r e  f a c i l i t y  r e g u l a t i o n s  w i t h  w h i c h  h e  h a d  n o t  y e t  c o m p l i e d .

T h e  p o s i t i o n  o f  D H S S  w a s  t h a t ,  n o t w i t h s t a n d i n g  a l l  t h a t  o c c u r r e d  p r i o r  
t o  A u g u s t  o f  1 9 8 2 ,  o n c e  a l l  o f  t h e  p r o p e r  d o c u m e n t s  w e r e  i n  M r .  H o l l a n d ' s  
f i l e  a n d  a  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  w a s  p e r f o r m e d ,  h i s  f a c i l i t y  w a s  
f o u n d  n o t  t o  b e  i n  c o m p l i a n c e  w i t h  t h e  n e w  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  
r e g u l a t i o n s ,  a n d  t h e r e f o r e  t h e  d e n i a l  o f  t h e  i i c e n s e  a p p l i c a t i o n  w a s  p r o p e r .  
W h i l e  p r o v i s i o n a l  l i c e n s e s  h a v e  b e e n  i s s u e d  i n  t h e  p a s t ,  D H S S '  p o s i t i o n  i s  
t h a t  g i v e n  r e c e n t  a m e n d m e n t s  t o  A S  < 1 7 . 3 5 . 0 5 5 ,  a  p r o v i s i o n a l  l i c e n s e  i s  o n l y  
a p p r o p r i a t e  f o r  o n - g o i n g  f a c i l i t i e s ,  n o t  f o r  n e w  f a c i l i t i e s ,  t h e  d i f f e r e n c e  
b e i n g  t h a t  d e n i a l  o f  a  l i c e n s e  t o  a n  e x i s t i n g  f a c i l i t y  w o u l d  c a u s e  g r e a t
h a r d s h i p  f o r  t h e  r e s i d e n t s  o f  t h a t  f a c i l i t y  b e c a u s e  i t  w o u l d  r e q u i r e  c l o s i n g  
t h e  f a c i l i t y ,  w h i l e  a n y  d e l a y  i n  s t a r t i n g  a  n e w  f a c i l i t y  w o u l d  n o t  h a v e  s u c h
a n  a f f e c t .  A c c o r d i n g  t o  D H S S ,  a  w a i v e r  o f  r e g u l a t i o n  r e q u i r e m e n t s  c o u l d
o n l y  b e  g i v e n  i n  c e r t a i n  c a s e s ,  a n d  t h e n  o n l y  i f  a n  a p p l i c a n t  a p p l i e d  i n  
w r i t i n g  f o r  a  w a i v e r .  I n  t h o s e  c a s e s  i n  w h i c h  f i e l d  w o r k e r s  a d d r e s s i n g  
o t h e r  f a c i l i t i e s  e x e r c i s e d  d i s c r e t i o n  a n d  d i d  n o t  r e q u i r e  t h a t  c e r t a i n  
d o c u m e n t s  c a l l e d  f o r  i n  t h e  r e g u l a t i o n s  b e  s u b m i t t e d  w i t h  a  f a c i l i t y ' s  
a p p l i c a t i o n  t h e  f i e l d  w o r k e r s  w e r e  n o t  c o m p l y i n g  w i t h  t h e  p o l i c i e s  o f  D H S S .
I f i n d  t h e  a r g u m e n t  o f  D H S S  t o  b e  p e r s u a s i v e .

N o  p e r s o n  m a y  o p e r a t e  a  r e s i d e n t i a l  f a c i l i t y  w i t h o u t  f i r s t  o b t a i n i n g  a  
l i c e n s e  t o  d o  s o  f r o m  D H S S .  A S  < 1 7 . 3 5 . 0 2 0 ;  7  A A C  5 0 . 0 0 3 .  T o  o b t a i n  a  
l i c e n s e  f o r  a  n e w  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y ,  a n  a p p l i c a n t  m u s t  s a t i s f y  t h e  
r e q u i r e m e n t s  o f  7  A A C  5 0 . 0 0 1  -  7  A A C  5 0 . 0 7 3 .  A S  < 1 7 . 3 5 . 0 4 0 .  A  f a c i l i t y  i n  
o p e r a t i o n  a t  t h e  t i m e  n e w  r e g u l a t i o n s  a r e  p a s s e d  m a y  c o n t i n u e  i n  o p e r a t i o n  
d e s p i t e  n o t  b e i n g  i n  c o m p l i a n c e  w i t h  s o m e  o f  t h e  n e w  r e g u l a t i o n s  i f  i t
s u b m i t s  a n  a c c e p t a b l e  p l a n  o f  c o r r e c t i o n  t o r  t h o s e  i t e m s  o t  t h e  r e g u l a t i o n s  
w i t h  w h i c h  i t  i s  n o t  i n  c o m p l i a n c e .  A  n e w  f a c i l i t y  m a y  n o t  b e g i n  o p e r a t i o n  
u n t i l  i t  h a s  s a t i s f i e d  a l l  o f  t h e  a p o l i c a b l e  r e g u l a t i o n s .  7  A A C  5 0 . 0 5 ( a ) ( 2 ) .
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D H S S  i s  r e q u i r e d  t o  i s s u e  a  p r o v i s i o n a l  l i c e n s e  t o  a  n e w  f a c i l i t y  " i f  t h e  
f a c i l i t y  s u b m i t s  t o  t h e  D e p a r t m e n t  a n  a c c e p t a b l e  p l a n  f o r  o p e r a t i o n  t h a t  i s  i n  
c o n f o r m i t y  w i t h "  a p p l i c a b l e  s t a t u t e s  a n d  r e g u l a t i o n s .  A S  4 7 . 3 5 . 0 5 5 ( a ) ;  7  
A A C  5 0 . 0 1 3 .  U n d e r  t h a t  s t a t u t e  a n d  r e g u l a t i o n ,  a  n e w  f a c i l i t y  w h i c h  d o e s  
n o t  m e e t  a l l  o f  t h e  r e g u l a t o r y  r e q u i r e m e n t s  i s  n o t  e n t i t l e d  t o  a  p r o v i s i o n a l  
l i c e n s e .  W h i l e  u n d e r  7  A A C  5 0 . 0 2 3  D H S S  p o s s e s s e s  t h e  a u t h o r i t y  t o  w a i v e  
c e r t a i n  o f  t h e  r e g u l a t o r y  r e q u i r e m e n t s  u n d e r  c e r t a i n  c o n d i t i o n s ,  a n  a p p l i c a n t  
d e s i r i n g  a  w a i v e r  m u s t  m a k e  a p p l i c a t i o n  t h e r e f o r  t o  D H S S  i n  w r i t i n g .

T h e  f a c i l i t y  f o r  w h i c h  M r .  H o l l a n d  i s  s e e k i n g  a  l i c e n s e  i s  a  n e w  f a c i l i t y ,  
a n d  h e  i s  t h e r e f o r e  r e q u i r e d  t o  s a t i s f y  a l l  o f  t h e  r e g u l a t i o n s  a p p l i c a b l e  t o  
r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t i e s .  H e  i s  n o t  e n t i t l e d  t o  a  p r o v i s i o n a l  l i c e n s e  
w h i l e  h e  i s  b r i n g i n g  h i s  f a c i l i t y  i n t o  c o m p l i a n c e  w i t h  t h e  r e g u l a t i o n s .  H e  i s  
a l s o  n o t  e n t i t l e d  t o  a  w a i v e r  o f  a n y  o f  t h e  r e g u l a t i o n s  f o r  h e  d i d  n o t  a p p l y  
t o  D H S S  i n  w r i t i n g  f o r  a n y  s u c h  w a i v e r s .

A  n u m b e r  o f  w i t n c s s e s s  t e s t i f i e d  t h a t  o n e  r e a s o n  f o r  d e n y i n g  M r .  
H o l l a n d ' s  l i c e n s e  a p p l i c a t i o n  w a s  t h a t  D I I S S  d i d  n o t  r e c o g n i z e  a  c a t e g o r y  o f  
p r o v i d e r  c a l l e d  a  f o s t e r  f a m i l y  g r o u p  h o m e .  T h i s  r e a s o n  f o r  d e n i a l ,
h o w e v e r ,  w a s  n o t  i n c l u d e d  i n  t h e  a m e n d e d  s t a t e m e n t  o f  i s s u e s  i n  s u p p o r t  o f  
d e n i a l  o f  t h e  l i c e n s e .  F u r t h e r m o r e ,  i t  a p p e a r s  t h a t  D H S S  c o n s t r u e d  t h e  
a p p l i c a t i o n  o f  M r .  H o l l a n d  t o  b e  f o r  a  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  a n d  
e v a l u a t e d  t h e  f a c i l i t y  u s i n g  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  r e g u l a t i o n s .  F o r  
t h e s e  r e a s o n s ,  t h i s  r e c o m m e n d e d  d e c i s i o n  w i l l  n o t  a d d r e s s  t h e  q u e s t i o n  o f
w h e t h e r  t h e  a b s e n c e  o f  a  c a t e g o r y  o f  c a r e  p r o v i d e r  s p e c i f i c a l l y  m a t c h i n g  t h e
t i t l e  s e t  f o r t h  i n  M r .  H o l l a n d ' s  a p p l i c a t i o n  w o u l d ,  i n  i t s e l f ,  j u s t i f y  d e n i a l  o f  
h i s  a p p l i c a t i o n .

T u r n i n g  t o  t h e  r e a s o n s  f o r  d e n i a l  s e t  f o r t h  i n  t h e  f i r s t  a m e n d e d
s t a t e m e n t  o f  i s s u e s ,  D I I S S  h a s  m e t  i t s  b u r d e n  o f  m a k i n g  a  p r i m a  f a c i e
s h o w i n g  t h a t  t h e  i n a d e q u a c i e s  s e t  f o r t h  t h e r e i n  d i d  i n  f a c t  e x i s t .  M r .
H o l l a n d  p u t  o n  n o  e v i d e n c e  t o  t h e  c o n t r a r y .  H e  a l s o  f a i l e d  t o  p r e s e n t  
e v i d e n c e  s h o w i n g  t h a t  a  p r o v i s i o n a l  l i c e n s e  h a d  b e e n  p r o v i d e d  f o r  a n y  o t h e r  
n e w  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  i n  A l a s k a  w h i c h  h a d  f a i l e d  t o  s a t i s f y  t h o s e
r e g u l a t i o n s  s e t  f o r t h  i n  t h e  f i r s t  a m e n d e d  s t a t e m e n t  o f  i s s u e s .  F u r t h e r m o r e ,
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h e  f a i l e d  t o  p u t  o n  a n y  e v i d e n c e  t e n d i n g  t o  s h o w  t h a t  a n y  o t h e r  n e w  
r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  i n  A l a s k a  h a d  o b t a i n e d  a  w a i v e r  o f  a n y  
r e g u l a t o r y  r e q u i r e m e n t s  w i t h o u t  s u b m i t t i n g  a  w r i t t e n  w a i v e r  r e q u e s t .  
C o n s e q u e n t l y ,  M r .  H o l l a n d  f a i l e d  t o  p r o v e  t h a t  t h e  d e n i a l  o f  h i s  l i c e n s e  v / a s  
a r b i t r a r y  o r  c a p r i c i o u s ,  o r  t h a t  h e  w a s  t r e a t e d  d i f f e r e n t l y  t h a n  o t h e r  
a p p l i c a n t s  i n  a  s i m i l a r  s i t u a t i o n .

W h i l e  M r .  H o l l a n d  m a y  c o n s i d e r  s o m e  o r  a l l  o f  t h e  d e f i c i e n c i e s  i n  h i s  
a p p l i c a t i o n  i d e n t i f i e d  b y  D I I S S  t o  b e  o f  m i n o r  s i g n i f i c a n c e ,  I d o  n o t  i n t e n d  t o  
p a s s  j u d g m e n t  o n  e i t h e r  t h e  w i s d o m  o r  i m p o r t a n c e  o f  t h e  r e g u l a t i o n s  h e  
f a i l e d  t o  s a t i s f y .  D H S S  i s  c l e a r l y  a u t h o r i z e d  b y  l a w  t o  s e t  f o r t h  b y  
r e g u l a t i o n  s t a n d a r d s  w i t h  w h i c h  c a r e  p r o v i d e r s  i n  t h i s  s t a t e  m u s t  c o m p l y  a n d  
M r .  H o l l a n d  h a s  n o t  c h a l l e n g e d  t h a t  a u t h o r i t y .  M r .  H o l l a n d  h a v i n g  f a i l e d  t o  
s a t i s f y  t h o s e  s t a n d a r d s ,  I r e c o m m e n d  t h a t  t h e  d e n i a l  o f  h i s  a p p l i c a t i o n  b e  
u p h e l d .  D H S S ,  a t  l e a s t  a s  o f  J u n e  1 0 ,  1 9 8 2 ,  a p p e a r e d  w i l l i n g  t o  a s s i s t  M r .  
H o l l a n d  i n  b r i n g i n g  h i s  f a c i l i t y  i n t o  c o m p l i a n c e  w i t h  t h e  r e g u l a t i o n s .  M r .  
H o l l a n d  c h o s e  n o t  t o  f o l l o w  t h i s  r o u t e ,  a n d  i n s t e a d  d e m a n d e d  t h a t  D H S S  t a k e  
a c t i o n  o n  h i s  l i c e n s e ,  n o t w i t h s t a n d i n g  t h a t  i t  c e r t a i n l y  s h o u l d  h o v e  b e e n  
c l e a r  t o  M r .  H o l l a n d  t h a t  t h e  o n l y  a c t i o n  D H S S  c o u l d  t a k e  a t  t h e  t i m e  w a s  t o  
d e n y  h i s  l i c e n s e .

T h o u g h  I r e c o m m e n d  t h a t  t h e  l i c e n s e  d e n i a l  b e  u p h e l d ,  s o m e t h i n g  m u s t  
b e  s a i d  o f  D I I S S '  v e r y  p o o r  h a n d l i n g  o f  M r .  H o l l a n d ' s  a p p l i c a t i o n .  W e r e  t h e  
r e s u l t s  n o t  s o  c o s t l y  t o  t h e  S t a t e  i n  t i m e  a n d  m o n e y ,  a n d  t o  M r .  H o l l a n d  
b o t h  i n  t i m e  a n d  e m o t i o n a l  d i s t r e s s ,  o n e  c o u l d  r e f e r  t o  t h e  h a n d l i n g  o f  h i s  
a p p l i c a t i o n  a s  a  c o m e d y  o f  e r r o r s .  T h e  a p p l i c a ' i o n  w a s  s u b m i t t e d  b y  M r .  
H o l l a n d  i n  S e p t e m b e r  o f  1 9 8 1  a n d  y e t  n o  d e c i s i o n  w a s  m a d e  o n  t h e  l i c e n s e  
u n t i l  J u n e  o f  1 9 8 2 .  F u r t h e r m o r e ,  t h e  a m e n d e d  v e r s i o n  o f  h i s  g r o u p  h o m e  
p r o p o s a l  w h i c h  S E R O  h a d  s p e c i f i c a l l y  r e q u e s t e d  i n  N o v e m b e r  o f  1 9 8 1 ,  u p o n  
r e c e i p t  b y  S E R O ,  w a s  n o t  e v e n  r e c o g n i z e d  a s  l o s i n g  r e l a t e d  t o  h i s  
a p p l i c a t i o n ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  d o c u m e n t  b o r e  t h e  e x a c t  s a m e  
t i t i e  a n d  a p p e a r a n c e  a s  d i d  t h e  p l a n  a t t a c h e d  t o  h i s  o r i g i n a l  a p p l i c a t i o n .  
S E R O  t h e n  e v i d e n t l y  l o s t  t h e  d o c u m e n t .  W h e n  S E R O  f i n a l l y  g o t  a r o u n d  t o  
c o n s i d e r i n g  M r .  H o l l a n d ' s  a p p l i c a t i o n ,  t h e  R e g i o n a l  D i r e c t o r  r e c o m m e n d e d

HOLLAND RECOMMENDED D E CISIO N  -  P a g e  10 o f  11



    _  —

1

2

3

4

5

6

7

8 

9

10

11

12

13

- I = 14
* I ? 2 

• 5I5I1 15 
5 2  2 a 2 s
fcaill! 10 

u “ I 11 I? 

18

19

20 

21 

22

23

24

25

26

27

28

29

30

31

32

t h a t  i t  h e  a p p r o v e d ,  w i t h o u t  e v e n  r e v i e w i n g  a n y  o f  t h e  d o c u m e n t a t i o n  i n  
s u p p o r t  o f  t h e  l i c e n s e .  T h e  A c t i n g  R e g i o n a l  D i r e c t o r  t h e n  s i g n e d  t h e  
a p p r o v a l  r e c o m m e n d a t i o n ,  a l s o  w i t h o u t  r e v i e w i n g  a n y  b a c k - u p  d o c u m e n t a t i o n .  
A s  i t  t u r n s  o u t ,  t h e  k i n d  o f  f a c i l i t y  f o r  w h i c h  M r .  H o l l a n d  w a s  a p p l y i n g , a n d  
f o r  w h i c h  S E R O  r e c o m m e n d e d  l i c e n s u r e ,  d i d  n o t  e v e n  e x i s t  i n  D H S S  
r e g u l a t i o n s .

M r .  H o l l a n d  a s s i g n s  s i n i s t e r  p u r p o s e s  t o  a l l  o f  t h e s e  e v e n t s  a n d  
i n t e r p r e t s  t h e m  i n  s o m e  m a n n e r  t o  b e  . a  c o n s p i r a c y  a g a i n s t  i s s u a n c e  o f  h i s  
l i c e n s e .  I d o  n o t  a g r e e  w i t h  t h a t  c o n c l u s i o n .  W h i l e  M r .  H o l l a n d  a r g u e d  t h a t  
S E R O  w a s  d e a d  s e t  a g a i n s t  i s s u i n g  h i m  a  l i c e n s e ,  i t  w a s  i n  f a c t  S E R O  w h i c h  
r e c o m m e n d e d  i s s u a n c e  o f  t h e  l i c e n s e .  I t  a p p e a r s  t h a t  a l l  o f  t h e  e v e n t s  t o  
w h i c h  M r .  H o l l a n d  p o i n t e d  a s  e v i d e n c e  o f  a  s i n i s t e r  c o n s p i r a c y  w e r e  e v i d e n c e  
o f  n o t h i n g  m o r e  t h a n  a  v e r y  p o o r  p e r f o r m a n c e  b y  t h e  e m p l o y e e s  a t  S E R O .  
H a d  t h e  l i c e n s e  a p p l i c a t i o n  b e e n  p r o p e r l y  h a n d l e d ,  i t  i s  d o u b t f u l  t h i s  m a t t e r  
w o u l d  h a v e  e v e r  g o n e  t o  a  h e a r i n g ,  a n d  a  c a r e  p r o v i d e r  w h o  h a s  p r o v i d e d  
h i g h  q u a l i t y  s e r v i c e s  f o r  t h e  S t a t e  i n  t h e  p a s t  w o u l d  n o t  b e  s o  d i s i l l u s i o n e d  
w i t h  c o n t i n u i n g  t o  s e r v e  t h e  S t a t e  i n  t h e  f u t u r e .  I t  w o u l d  s e e m  t o  b e  m o s t  
b e n e f i c i a l  f o r  t h e  S t a t e  t o  m a k e  e v e r y  r e a s o n a b l e  e f f o r t  t o  a s s i s t  q u a l i t y  c a r e  
p r o v i d e r s  i n  c o n t i n u i n g  t o  p r o v i d e  s e r v i c e s  o n  b e h a l f  o f  t h e  S t a t e .  S a d l y ,  
n o  s u c h  e f f o r t  a p p e a r s  t o  h a v e  b e e n  m a d e  i n  t h i s  c a s e  u n t i l  i t  w a s  t o o  l a t e .

D A T E D  t h i s l y  o f  D e c e m b e r ,  1 9 8 2 .

" " R i c h a r d  M .  B u r n h a m  H e a r i n g  O f f i c e r
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STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bil 1/Resolution No.: HB 593 Agency Affected: A l a s k a  C o u r t  System
Title: F i n e s  i m p o s e d  i n _______  Program Category Affected:_______________
_________ C r i m i n a l  C a s e s ____________  A r i m i n i s t r a L i o n  o f  J u s t i c e ___________
Sponsor: L i s k a , B a r n e s ,  B u s s e l l  BRU, Program or Subprogram(s) Affected:
Requestor:_________________________  __________________________________________
Date of Request:___________________  __________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

' OPERATING
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89

7 00 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

<*00 SUPPLIES 

500 EQUIPMENT 

600 LAND & STRUCTURES 

700 CRANTS, CLAIMS 

900 MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - U -

n  CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
CENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

POSITIONS:
FULL-TIME

PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

I

ANALYSIS: Attach a separate page for analysis

Prepared By: R i c h a r d  B a r r i e r
Division:_____ A l a s k a

Approved by Commissioner:
Agency:

Phone: 264-0545
Date: 2/21/84

Date: q/ l i / f Y
Distribution (by Agency preparing fiscal note):

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



COMMITTEES

Vice Chairman —  Judiciary

Vice Chairman —  Legislative 
Regulations Review

Resources

Finance SuD Committee on Labor

Alaska Slate iGegtsIature While in Session

Pouch V 
State Csoitol 

Juneau. Alaska 59811 
(907) 465-3733

Home - District 15 
Star Route Box 421 

Eagle River, Alaska 99577
(907) 688-2526

J jo u s» e  o f  £ c p r c $ e n t a t t b e $  J o h n  J .  L isk a
F e b r u a r y  2 2 ,  1984

M E M O R A N D U M

TO: J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  J o h n  J .  L i s k a

REFERENCE: HB 5 9 3 ,  "An A c t  r e l a t i n g  t o  f i n e s  im posed  i n  c r i m i n a l  c a s e s "

A. Copy o f  HB 593

B. R e f e r e n c e  S e c t i o n  2 o f  HB 593.
We f e l t  i t  e s s e n t i a l  t o  t h e  b i l l  t o  i n c l u d e  t h i s  s e c t i o n .  
P r e s i d e n t  h a s  b e e n  s e t  i n  many p l a c e s  i n  A l a s k a  S t a t u t e s  w he re  
t h e r e  a r e  d i r e c t i o n  o r  i n s t r u c t i o n s  a s  Co t h e  u s e  o f  f u n d s ,  e v e n  
t h o u g h  we c a n  n o t  d e s i g n a t e  wha t  t h e  f u n d s  s h a l l  be  u s e d  f o r .  
R e f e r e n c e  i s  made t o  S e c .  1 6 . 0 5 . 1 3 0  a t t a c h e d .

C. P r o g r a m  R e v i e w  o f  o t h e r  S t a t e s .
Show ing  -

1. F u n d i n g  S o u r c e

2 .  T o t a l  R ev en u e s

3.  S p e c i f i c  P r o v i s i o n s

4 .  E x p e r i e n c e d  i n s u f f i c i e n t  f u n d s

5 .  C h a n g e s  i n  C o s t s  and F u n d in g

D. L e t t e r  o f  s u p p o r t  f r o m  V i o l e n t  C r im es  C o m p e n s a t i o n  B o a r d .

J J L / t m



§ 16.05.120 A laska Statutes § 16.05.150

Sec. 16.05.120. Disbursement of funds. Upon authorization of the 
commissioner, disbursements from the fish and game fund shall be 
paid by the proper state officer on presentation of vouchers signed by 
the commissioner or an authorized representative, and approved by the 
proper state officer. (§ 17 art I ch 94 SLA 1959)

Sec. 16.05.130. Diversion of funds prohibited. Funds accruing to 
the state from sport fishing, hunting, and trapping licenses or permit 
fees may not be diverted to a purpose other than the protection, prop­
agation, investigation, and restoration of sport fish and game resources 
and the expenses of administering of the sport fish and game divisions 
of the department. (§ 18 art I ch 94 SLA 1959; am § 2 ch 41 SLA 1979)

Effect of amendments. —  The 1979 
amendment substituted "sport fishing, 
hunting, and trapping licenses" for "sport 
fishing and hunting licenses."
Opinions of attorney general. —  The 

primary, if not the sole, purpose of this 
section is to make possible the pro­
curement of federal matching money A  
provision for nondiversion of funds is a 
condition precedent to obtaining federal

assistance under 16 U.S.C. 56 669, 777. 
1959 Op. Att’y Gen.. No. 10.
A temporary use of money in the fish 

and game fund under particular circum­
stances. wherein repayment is to be made 
pursuant to a contract with the federal 
government, is not a diversion within the 
meaning of this section. 1959 Op. Att’y 
Gen., No. 10.

See. 16.05.140. Assent to provisions of federal aid acts. The 
state assents to the Federal Aid to V̂ildlife Restoration Act,of 
September 2 , 1937 (16 USC, 669-669j), to the Federal Aid in Fish 
Restoration Act of August 9, 1950 (16 USC, 777-777k), to any amend­
ment, revision or modification of either act, and to any other federal aid 
act which may be enacted to benefit the state. It is desired that the 
department participate in the federal aid programs on the same basis 
as other states. (§ 20 art I ch 94 SLA 1959)

Sec. 16.05.150. Enforcement authority. The following persons 
are peace officers of the state and they shall enforce this chapter:
(1 ) an employee of the department authorized by the commissioner;

(2 ) a police officer in the state;
(3) any other person authorized bv the commissioner. (§ 21 art I ch 

94 SLA 1959)

Opinions of nttornoy general. —  
Where the military dues not assign suffi­
cient personnel to enforce fish and gnme 
laws on military reservations, state game 
officials as well might enforce them, 
possibly by deputizing state gnme officials 
as federal marshals, since 10 U.S.C. 
2671(c) makes violation of stale fish and 
game laws a federal ofTense. 19G4 Op. Att'y 
Gen., No. 2.

Since state fish and game laws operate 
on a federal military reservation, not only

as federal law but also as state law, both 
the federal and slate officers inuy enforce 
these laws. 1964 Op Att’y Gen., No. 2.

State officers should have full access to 
military reservations in Alaska, subject to 
safety and military security requirements, 
to enforce laws und manage and harvest 
fish and game resources. 1964 Op Att'y 
Gen., No. 2.

There is no provision in the Alaska Stat­
utes or the Alaska Constitution which 
would operate to deprive the commissioner
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1 ,900 ,600 Hoot

r-»
Taa Noaa

Y g /jw w y \

v>.

•I



r!tcc»A>i HEYltus •

fund Ing Source
' Tot  *1 
R t v i n u i i S p i c l f l c  f r o v l i l o u i

RwpiVi tocaS 
I n i u f  f i c l m l  
run) I

t

C 1 n n | i i  I n  C o i t *  1  f u n l l n g

eCvaara l  A avaau t t
• t u t  l l u l l o a
• t l  f urd ■
i f l M I  1  N u l l  I I I

373.08* l«» “e h i n g ia "

«

T*«

V

• A n t l c l p i t *  t i n t  fu n i  log  w i l l  d*cr*«*« d u i  to  
»t*t* gov ttrvnm l c u l b i c b l .

• L i g l i l l l u r *  p i • i n l  aurcharga p r o v l i l o n  ( U p d a ­
t in g  t b i t  1 0 1  of  • ( I n *  (o r  1 ( 0 ,  w h lc h a v ir  1*  
g r u t i r )  on «v«ry n U l i u m o r ,  g r o n  a l a l t a e a n -  
or I  f i l o n y  c o n v ic t i o n  ib o u ld  b* c o l l * c t * i  I  
d t v ld a d  up aaong v l c t l *  l a r v l c i a .  An a d J l l l o n a l  
IS  1*  •••*■•«] I  >r t r a f f i c  v i o l a t i o n ! .  T h t a t  
( u n i*  w i l l ,  b o u i t i r ,  b* u i« l  t o  r« l* bur* t  t i n  
g t m r i l  fund i  tnuti o n ly  tho** a o n l t a  I n  wicaaa 
of th* a p p r o p r l i t l o o  w i l l  go d i r e c t l y  to  v l c t l a  
c o *p* n* * t Io n .

• frogra*  would l i b *  to  a a n la t*  n ln ia u a  a o n i t a r y  
p i n t l e  I n  on o f f i n l i n .

aUould a l i o  l i b *  l o  **• a X o f  uagaa aarnad by 
pr la o n a ra  go l o  v l c t l a  c o a p a n a a t lo n .

i l l n u  t  r i u l t l i l  
• R u t l l u t l o a

} 37U ,83 * THrtvof l i . i* i  I  t i* l l  ( o r l i l l u t u  
i n i l l o j  by h ighway p i t i o l  oo 
• 1 1  not or v e h i c l e  v i o l a t i o n *

Ho

i

E i t a b l l a h a ]  mw p a n i l l y  i l i i ' i u n t  procadur* I n  
198 1 -  P r i o r  to  tha t  d a t a  tha v l c t l a  coap . fun i  
F i c i l v a J  i t  of a l l  ( I n a l  for  a o v lng  t r a f f i c  
v i o l a t i o n !  ( l o c i ,  c i t l i l  I  t o w n i ) .

• G i n i n l  N v i n u n  
♦ S u p f l i a i n t i l  Apprap.

U S . 000 Hon* t*» • •Progra* w n  i t t  up In  l t ? f  w i th  a S - y n r  t a i l  
p i r l o l  a i t a b l l a h r d  batorv a p p r o p r la t lo a  would 
b* r a i l e d ,  but t h i n  h n  b u n  no p r o b l t a  I n  
g e t t i n g  a u p p l i a i o t i l  ippropr  1 i t  lo n i  * i  m a l a ] ,  

• H o w iv i r ,  b i e i u n  of  i t i t i  f l i c i l  crunch go v tr -  
oor ( t< )u 4 i t id  Xt d i c r i n c  i n  v l c t l a  c o a p in ia -  
t i o n  b u l g t t  I n t  y i i r  in ]  w i l l  p r o b ib l y  a f f i c t  
• l a l l a r  d i c r i i n a  In  t h i  f u t u r e .

• lo n i  f o r f t l t u r i i  
• ‘ S a n -o f-S i« "  » o r . lu

70,000 • Ion)  f o r f a l t u m  on * 1 1

■ IU1( ti l* « i l o l n | t  I tem "Jon- 
of-S««- p r o v l i l o n i

Hon*

•

N.

M IA I0 S O T A

W BM W fl

5
:

♦ . 4



r io c iA M  i e v i t u j
■
1

! Fu id  I n j  Sourr•
T o t a l

Aavanuaa

1
1
1

{ p a c i f i c  P ro v la lo oa

t
E» p« 1 1 e n e d  
I n a u f 1 1 c 1 ant 
f u n l  a Chantaa I n  Coata I  T u n l l n f

| aCenaral I 'avenuta 
| •P in t*  & P n n d t  l«a

i
i
1I

|
|
i

$2, V/0,000 
Apprw  .

•Court c o i l a  of  $2) a a a a a a d  oo aa/ 
a lo p la  a a a a u l l  or an/ c r l a a ;  l o  
caaaa of I n ju r y  or d a a lh  to  « v lc ­
t l *  tha  J u l | a  cao l a p o ia  any f lo a  
up to  a » «  . o f  1 10 ,0 0 0 .  Ilona/ 
t ovvta d i r e c t ! /  to  v l c t l *  Coap. 
o f f l c a  1  l a  d t p o e l t d  I n  traaaur/ 
accou n t .

Taa •Court coata l a p o t d  a f f a c t l v a  f a b  1 ,  M O O  but  
btcauae of prok la a a  i o  c o l l e c t i n g  f l o a t  tha/ 
l i d  oot l > t | l o  to  co»a In  u n t i l  1 ) 6 1 .  frogra* 
haa h lrad  a court  m o I I s c  t o  ovataaa  c o l l e c t i o n  
o f  itva p a n a l t l a a i  oo f a r  l a  1 ) 6 2 ,  $600,000 haa 
• c c u a u la t d  .

• fro p o a a l  p tn d ln g  a la o  to  aaaaaa a f l n a  of  $ 1 0  
oa J u va n l la  c o n v lc t l o n a ,  a t  w a l l  aa $ 1 )  os a l l  
c o n v lc t lo n a  f or 6 laord a r l  / c o d u c t .

• lud | a t  Incraaaad b/ $ 1  d l l l o o  I n  1 ) 2 )  
( a p p r o p r i a t i o n ) .

•  C a n a r d  Aavanuaa $ 1 ,800 ,000 Hone ------ Kona

•Canarcl Aavcnuaa
•

• * ! •

i

* . B I O ,000*
:

' A.

Kona _ _ _  V

t

•

• L a | i a l a t l o n  waa p r o p o a d  l a  1 )8 2  to  a l lo w  fo r  
tha  p r o c a d a  o f  l i l t  o f  abanloaad propart/ ha ld  
h/ l a v  a n f o r c t M o t  t o  ba paid i n t o  v l c t l a  
cfonpanaal Ion f u n d .

• A l i o  p r o p o a d  l o  1 ) 6 1  a o o r a  r lg o r o u a  r a a t l t w  
t l o n  a t a t u t a .  

allava a la o  pr opo t id  a i o l a u a  M i d a t o r /  aonatar/ 
p a n a l t l a a  oo paraona c o n v le t a l  o f  c r ia a a .

•A lao  p r o p o a ln j  t h a t  1/2 o f  a l l  a on laa  aarnal 
k /  conr lc tad  oraonara ba V lad  l o r  v l c t l a  
cowpana^t i o n .

•Canaral Aavanuaa n n . 0 6 5 10 Kona
•

Ko
'

Kona

• Ttnaa L f a n a l t l a l
•  Sii|i[)I «»j yt al 

! Approp.

1

)  , ) 1 0 , 1 6 9 a d d i t i o n a l  court c o tta  of  $ 1  
(a ta  *Clian|aa*) ar« aaaaaaaJon  
an/ pcraon who la  c o n v l c t d  o f  * 
or p l a d e  g u i l t /  to an/ o f la n a a  
o lh a r  than a non-»ov lng  t r a f f i c  
v l o l a t I o n .

Taa

, r

•l .a j  1 a 1 a 1 1  oo o f f .  K o v .  1 ) ,  1 ) 8 1  p r o v l d d  that  
court  coat ba r a t e d  t o  $ 10  u n t i l  June 1 0 , 1 ) 6 )  
at w h ich  t la a  I t  w i l l  ravart  back to  $ 1  unlaaa  
a c t io n  la  taken  l o  k a t p  I t  at h lg h a r  r a t a .

•  In  1960 tha l i | l a l a t u r a  a p t c U l d  that  court 
coata app l/  a la o  to  J u v t n l la a  A t h a t  d a l t n l a n c  
out on b a l l  l a  r a q u l r d  t o  pa/.

•

Q jjj'u )

$ 8 £ r*
a /v /t)



f o u l ing lo u r c t

•Cen t ra l  lavtnuaa 
( Al a I o ) f  o r  parted 
10/1 A/51 to 4/62
•fln»« A fandllat
( C o l l a c i a !  thru 

2/82)
•  l a a t l t u t l o n  fun l

• C a n a r d  ravenuat 
• R a i l I t u t l o n

f l o a t  A p a i ' a l t ie a

ffOClAH UVltUJ

Total  
Rive nut a

$ 50,000
4«,022

1 ,7 4 1 ,0 0 0

$ 1 , 8 6 1 , I d
(co l  l a c t >1 ) 
$1,111,000 
(buj gat )

S p t t U l c  f r o r l t l o n a

• f l n a a  A f a n a l t l t a  ar t  l o  ba actaaaad
oa pi a a a A c o n v lc t l o n a  aa f o l l o v a i  
$5 “  a l t d a a t a n a r i  ( a a c l u l l o g  t r a f f i c )  
$ 2 5 -n o n -v lo |a n t  f a lo n la a  
$2J-J 10 ,000 ( j u d i c i a l  A l t e r a t i o n )  

oa v l o l t n t  f a lo n la a  
f r o j a c t  t h a t  I h a t t  aa iaaacanta  
w i l l  b r in g  I n  | 2 50,000/jraar
• l a a t l t u t l o n  f u n i - a t a t u l a  p r o v ld ta  
t h a t  an/ a o o l t a  l a f t  i n  tha (un i  ovar 
1  f a a ra  w i l l  ravart  to  v l c t l a  coa- 
p a n a a t lo n  / u n i ;  « p e c l l n g  to  raca lva  
$30,000 to  $35,000/|raar

a l l , 480,000 banal 1 l a , 281, 000 a l a l n .  
•  f i ’ ograa l a  running on $ 45 ,000/aonth 
l a t a  than appropr i ated 

•Unique r e a t l t u t l o n  a ta tu ta  a l l o v a  
prograa t o  recoup coata I tem 
th i rd p a r t i t a ,  aucli • •  d r ink ing  
•  a l abl I ahaant a, who aa/  '•> halJ 
r aapona lb l a  l o r  tha e r f .  u l  acta 
o f  i t a  pat rona A auat i> V/ l i a b i l ­
i t y  inauranca

• $ 10  ( In *  la  a a a a a a d  on an/ T l t l a  
1$  c r l w l r u l  c o n v i c t i o n ,  l/title t h la  
$ goat I n t o  tha ( a n t r a l  fun l  froa  
w h ich  tha  v l c t l a  coupenaat I on I •- 
c t l v t a  an  a p p r o p r ia t io n  I l ia  prograa 
I t  r a a l l /  a t l f - a u p p o r t I n g  through 
l a p o t l t l o n  o l  court c o a ta .

ba pe r l eac td  
Ina u f l l c l t o t  
fun] a

Ho

Chingta In Cot ta A funding

Mona

Mona

a A n t l c l p a t a  tha t  t h a l r  tavanua t  w i l l  Inc

;■f M ♦
■sal



: I

riiocRAX i icvftws

r u n l tn g  Source
T o l d  

Revrnua• I p a c l f i c  f r o v l a lo n a

C* ptr lenceJ 
I n a u l f  I c l a n l  
f u n l  a

1
1

Changes In  Coata 4 Turd lng

! r i r m  4 p i m l l l i l
i
1

\ n : , m » Court c o i t *  -sra la poao l  on
c f l a l n a l  c o n v lc t l o n a  aa l o l l o w a :  
t ,  $ 10  on a l a l i e a a n o r a  w i th  p e n a l l y  

of leas  t I n n  1 p u r  l o c e r c e r a t io n ;  
2 .  $ 20 on l e l o n l e a  w/ p e n a lt y  up to 

1  years;
1 ,  > 30 on ( e l o n l a a  w/panall jr  o f  nor# 

I l ian  1  yaara

Ho Mooa
1

f l n « i  4 p e n a l t l a a > 1 , 1  4 1 , 4 ) 1 a O f lerriera on p a r o l t  pap |$/nonth  
a Court c o a ta :  ( 1 )  $21 i n  C i r c u i t  C o ur t l  

(2 )  $ 10  S t i a i o n *  Court

•

Taa a 1 )60  l e g i s l a t u r e  l o c l i d a d  c o n v lc t lo n a  l a  Sess ions 
Court ( !« a a  aavara c r la e e )  i n  court  coata l a v l a a ,  

a Ta r in g  p r o v la lo o  used to  be ‘ c r l w a  e ge ln e t  par*
• on or p r o p e r ty ’ i now reede any c r l a l n e l  c o n v ic ­
t io n  accept $$00 f l n a  and no In c a r c e r a t io n  
( a f t .  1 ) 6 1 ) .

r i n « i  4 p e n a l t i e s
I

$ 1 , 1 2 1 , 1 2 0  
• ,

• •• 4

1 .  f 1 S on a l l  f e lo n y  c o n v lc t lo n a  4
2 .  $ 10  on a l l  C laaa  A l l  a l a le a e t n -  

ora ( p a n a l t l a a  of «*ort than  $200 
( I n t  or In c a r c e r a t io n )

Taa

•

a L a | i a l a t u r a  does sot M a t  a ga in  u n t i l  l $ l > — nt 
t h a t  t taa they  w i l l  p rnbab ly  paaa b i l l  I n c l u i i n i  
C la a a  C a iedeaeanore  I n  l e v y in g  f l n a e .

C e n tr a l  revenues

1 .

| 12$,000 a l a n a i l t a  o n l y Taa a C o n s id e r in g  p o a a l b l l l t y  o f  a a t t l n i  up  a p e c la l  
rataa)  no fo r a e l  a c t io n  y e t .

1.................... ■.......................... - '
f i n e s  4 p e n a l t i e s $ t io ,4 2 J U a $ 1 )  court  coat  eeaaesed on I t d i v l d -  

u a la  conv ic ted  of  any fe lo n y  or 
C laaa  1 1  2 a la le a n a n o r  (nu t  I n c l u d ­
ing  drur.Vrn d r i v i n g ,  d i s o r d e r l y  con­
d u c t ,  or t r a f f i c  o f fa n a a a )

Taa a fe e  r a la e j  to  $1$ fro* $ 10  I n  M i l .  
a (leva |o -ahtaJ  fro*  l e g i s l a t u r e  to  propose th a t  

I n t e r e a t  fro*  v l c t l a  co«p, furd revert  t o  t h a t  ! 
a p e c la l  f u n l  ra ther  thaa genera l  f u n l ,  |

1

{ W o P e

Z S U j/o J )

7’ZOties$(S

'ta n s

l/ M W *



ftOCMM
1

f i n d i n g  5ourc«
T o ta l  

levanua i S p e c i f i c  f r o v l a lo n a

E* part encad 
l a a u l f l e i  ant
fun l  a Clianga* In  Coata t  f u n d in g

I • C an tra l  rvvanuaa 
| • f l n a a  1  panal t l«o

12 ,500,000 a (50 f • 1ony or groat  m la d tM a n o r  
'conv ic t ion*

» | 1 5  a in ia a a a n o r  
* I n c l u l a a  j u v t n l l t i  
a Haal ool ba co nv ic ted  o f  v l c c l a -  

Invo lva d  C [ 1 m

1 * 1 • Old l a g l a l a t i o o  prov ldad  f o r  $25 f in *  or 10 1  of  
o th a r  f in *  (w h lc h a v c r  lo  g r a a ta r )  to  b* naaaaaad 
on v l c l  l a - lo t o l v n d  f a lo n y  o r  groan a la da a a a n or ,

• hrw l a g t a l a t l o n  c o n ta in *  m o n i to r in g  t  anforca-* 
runt  p r o r la lo n * .

a Haw i a g l a l a t l o a  l a  praJtcatad on p r o p o a lt lo n  
th a t  prograa w i l l  ba a a l f - a u p p o r t i n g .

1 M u i  4 p t o a l t  la •

11

!

5 1 1 1 , 0 0 0 •  | 1  c o u r t  c o a t  l a p o a a l  on  any  f a l o o y  
o r  a i a j t a c a n o r  c o n v i c t i o n ,  I n -  
e l u d i n g  mov i n g  t r a f f i c  v i o l a t i o n * .

•  A n t l c l p a t *  t h a t  I h ay  w i l l  ba c o l -  
l a c t l n g  L a t v i a n  | 1 0 , 0 0 0  i  f  4 0 , 0 0 0 /  
a o n t h .

Kona

»

1 c«iwar«l  r a v a n u a a
1
1
1

1 1 , 7 6 1 /  10 a } l  , 5 6 5 , 0 0 0 — b a n a l  l i t  
1 1 0 5 . 0 0 0 — ad a l l .

ho a I 9 6 0  p a i a t d  v l c t  l o / w l t n a a a  b i l l  o f  r l g h t a  addlr<g  
a a p a r a t a  a l d l t l o n a l  a p p r o p r i a t i o n  n f  5 5 1 2 , 0 0 0  
i n  *61 f o r  v / w  a a r v l c a a  t o  ba a d i U n l a t a r a d  by 
v l c t l a  c o a p ,  p r o g r a m .

t o & r

U l U f r Z / v i K

r n j

«i



DEPARTMENT OF PUBLIC SAFETY 

VIOLENT CRIMES COMPENSATION BOARD 

POSITION PAPER - MB 593 

SUPPORT

February 17, 19B4

This bill would impose a 20% penalty on any court fine a defendant is 
sentenced to pay. An amount equivalent to the 20% penalty collected 
would be appropriated annually to the crime victim compensation fund.

The Violent Crimes Compensation Board supports this bill. This is 
similar to legislation passed in other states and in effect makes 
offenders pay for compensation to innocent victims.

A n
(Mrs.) Nola

n
KVtopp 

Administrator





®IF Ih im os [ L i ® 0 § [ i a ¥ l ®
LEGISLATIVE AFFAIRS A G E N C Y

POUCHY STATE CAPITOL 

JUNEAU. ALASKA 99811 
907 465 3800

M E M O R A N D U M F e b r u a r y  1 ,  1 9 8 4

SUBJECT: Retirement benefits for administrative
director of courts 
(Work Order No. 13-1894)

TO: Representative Charlie Bussell

FR0M:.A|(j_ Linn H. Asper
^ Legislative Counsel

7. have redrafted the above-referenced work order to delete 
section 3 of the original draft, as you have requested.
That section made the Act apply only to an administrative 
director employed after the effective date of the Act. I 
included the section for informational purposes because the 
result indicated in the section is the result that is 
dictated by the case of Hammond v. H o f f b e c k , 627 P . 2d 1052 
(Alaska, 1981). In that case it was held that an employee's 
retirement benefits are guaranteed as a matter of contract 
and constitutional right and that the employee's retirement 
plan may not be changed in a way that disadvantages the 
employee without providing offsetting additional advantages. 
Thus, under the law, the benefits due an incumbent 
administrator of courts or an rIministrator who takes office 
before the Act becomes effective may not be changed in the 
way that this bill indicates, whether or not the bill 
contains a section similar to the one that you have 
requested be removed.

L H A : o j b
J 3 / 0 3 8



T C U !
LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  February 1, 1984

SUBJECT: Retirement benefits for administrative
director of courts 
(Work Order No. 13-1894)

TO: Representative Charlie Bussell

FROM Linn H. Asper
^ Legislative Counsel

I have redrafted the above-referenced work order to delete 
section 3 of the original draft, as you have requested.
That section made the Act apply only to an administrative 
director employed after the effective date of the Act. I 
included the section for informational purposes because the 
result indicated in the section is the result that is 
dictated by the case of Hammond v. H o f f b e c k , 627 P . 2d 1052 
(Alaska, ?„981). In that case it was held that an employee's 
retirement benefits are guaranteed as a matter of contract 
and constitutional right and that the employee's retirement 
plan may not be changed in a way that disadvantages the 
employee without providing offsetting additional advantages. 
Thus, under the law, the benefits due an incumbent 
administrator of courts or an administrator who takes office 
before the Act becomes effective may not be changed in the 
way that this bill indicates, whether or not the bill 
contains a section similar to the one that you have 
requested be removed.

POUCH Y STATE CAPITOL 

JUNEAU. ALASKA 99 8 11 
907 465-3800

L H A : o j b
J 3 / 0 3 8
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J udiciary § 22.25.020< >  § 22.25 012
W !  
rS*Sr* -■'
'■y;: Sec. 22.25.012. Retirement benefits of administrative director.

v (a) An administrative director of the Alaska court system appointed 
under art. IV, sec. 16 of the state constitution is entitled to retirement 

Tj 'i'benefits under this chapter on the terms and conditions applicable to 
: a superior court judge appointed after July 1,1978, except that an

” 1 administrative director may receive retirement benefits only with ser- 
.^7-’vice as administrative director for 1 0  or more years.
VvC (b) An administrative director who vacates the office of administra-
• j tive director for any reason and who has not at that time accrued 1 0  

.ijyV years of credited service under this chapter is entitled to a refund of
J- ’ contributions to the judicial retirement system together with interest, 

(c) An administrative director who withdraws from the judicial 
V-;' retirement system under (b) of this section is eligible for membership 
. . in the public employees’ retirement system (AS 39.35) and shall receive 

credited service in that system for service rendered as administrative 
• ^ director. To be eligible for membership in the public employees’ rctirc- 
' sent system under this subsection, the administrative director must 
contribute to the public employees’ retirement system 
(1 ) the amount that would have been contributed if the administra­

tive director had been a member during the period of the membership 
y. * 3  the judicial retirement system; and, • ,

,(2 ) any contributions for service as administrative director refunded 
from the public employees’ retirement system at the time the admin- 

. '‘itrativc director became a member of the judicial retirement system.

. \  tf,7 ch 146 SLA 1930)

r  j -
‘•aitor’s notes. —  This section w m  

-"rcrafttd by the revisor of statutes to 
. ptrRon.il pronouns in cnnformily

AS Ol.OS.O.'/llct and } t. Chapter 58.
-V IS82.

. ̂ 'ion 50, ch. MG, SLA 1980 provides:
«■ '̂.rw,n who is serving as ndministra- 
" 1 director of the Alaska court system on 

effective dnte of AS 22 25 012 as 
in sec. 7 of this Act [July 1, 19H0|

2sT,rKt'V0 prior ter/ice credit under A S  
,f°r service rendered as udministra- 
I'ctor of the Alaska ci urt system 

;; ;r?t the effective date of AS 22.25.012 if

• fJCc’. 22.25.020. Retirement pay. A  retired justice or judge eligible
v fetirement pay shall receive from the date of eligibility until death 

*■' A - V-ntbl, ......................., . .  r ________________    .

'Via »;■

he withdraws from the public employees’ 
retirement system (AS 39.35), receives a 
refund ofhis contributions made under AS 
39 35, elects to receive service credit under 
AS 22 25 for prior service as administra­
tive director nnd inukes retroactive 
contributions for prior service as admin­
istrative director including service before 
July 1, 1978. Retroactive contributions 
trade under this bection are calculated at 
seven percent of the base annual salary of 
u superior court judge in efTect during the 
period for which contributions are made.”

. •• A. * . * * <

■
■

• 1 ‘ > | I *
• ; { I V:;

.  i • ' t



E d i t o r ' s  n o t e .  — T h e  obso le te  sec t ion  
v a s  de r ived  from 5 4, ch. 52. S L A  1979.

Sec. 39.35.158. A dm inistrative director o f courts. An?v ! 
administrative director of the Alaska court system who withdraws* ) 
from the judicial retirement system under AS 22.25.012 is eligible for 
membership in the system and shall receive credited service in the 
system for service rendered as administrative director. To be eligible 
for membership in the system under this subsection, the j 
administrative director must contribute to the system

(1) the amount he would have contributed if he had been a member r . 
during the period of his membership in the judicial retirement system; 
and

(2) any contributions for services as administrative director :- 
refunded to him by the system at the time he became a member of the ^ 
judicial retirement system. (§ 30 ch 146 SLA 1980)

Article 3. C ontributions by Em ployees.
S e c t i o n  S e c t i o n
160. A m o u n t  of employee c o n t r ib u t io n s  210. (Rept nied)
170. E m p lo y m en t  co n tr ib u t io n s  m a n d a -  220. (R epe l led ]

t o o '  230. Refund upon d e a th  of retired
18U. V o lun tary1 c o n tr ib u t io n s  by  e m p lo y e e  employee
190. (Repealed) 240. W ith d raw a l  o f  v o lun ta ry  con-
200. Refund upon t e r m in a t io n  o f  t r ib u t io n s

employntl-nt for. r easo n  o t h e r  t h a n  ,  • ,
d e a th

Sec. 39.35.160. A m ount o f em ployee contributions, (a) While 
participating in the system each peace officer arid each fireman shall 
contribute five per cent and every oth*'r employee shall contribute four 
and one-quarter per cent of bis compensation to the public employees' 
retirement system.

(b) Repealed by § 6 ch 135 SLA 1980 and § 39 ch J.46 SLA 1980. 
(§ 8r. ch 143 SLA I960* am § 2 ch 235 SLA 1968; am § 3 ch 35 SLA 
1969; am § 5 ch 109 SLA 1970; am § 5 ch 159 SLA A972; am § 2 ch 58 
SLA 1979; § 6 ch 135 SLA 1980; § 39 ch 146 SLA 1980)

n Apodal e lect ion  conducted by the  Public c  
Em ployees  R e t i r e m e n t  Board to bo hetd 
am o n g  act ive  m em b e rs  of  the  re tirem ent V  
system . D u r in g  the  conduct of this 
e lection , the  div is ion  shall  remain *
im p a r t ia l  a n d  tn k e  no position on the ”
ques t io n ."  T h e  a m e n d m e n t  w u h  rejected by 
th e  public  employees.  ' 4

Scction  l , c h .  58, SLA .1979, purported  to ^
a m e n d  subsec tion  (a) of  th is  section. 
Sec tion  9 o f  ch. 58 provided th a t  the "•
a m e n d m e n t  tn k e  efTect on J a n u a r y  L  ( -
1980, i f  approved  by a m ajor i ty  of  the  voles '  
coat  in a special  e lection conducted before v.

E f f e c t  o f  a m e n d m e n t s .  — T h e  1979 
a m e n d m e n t  su b s t i tu te d  the  l a n g u a g e  
b e g in n in g  "be  considered to h a v e  a g r e e d ” 
for "p ay  th e  ap p ro p r ia te  social se c u r i ty  
co n tr ib u t io n "  in subsec t ion  (b).

The  fit at and  second 1990 a m e n d m e n t s ,  
re tro ac t iv e  to J a n u a r y  1, 1980, r e p e a le d  
su b jec t io n  (b).

E d i t o r ' s  n o t e .  — Section  2, ch .  123, 
SLA 1976, p u rpor ted  to a m e n d  sub sec t io n  
(a) of  th is  section. Section 25, ch. 123, SLA 
1976, provided: "Sections 2 and  3 o f  th is  
Act becom e efleclivc on J u l y  1, 1976 if  
approved  by a  m ajor i ty  o f  t h e  vo tes  c.ist in



P u b l i c  O f f i c e r s  a n d  E m p l o y e e s  § 39.35.680

Sec. 39.35.680. D efinitions. In this chapter, unless the context 
>*ui# -'otherwise requires,

•• "active member” means an employee who is employed by an
c -. _ employer, is receiving compensation for seasonal, permanent full-time,
-V. • - . or permanent part-time services, and is making contributions to the
. - - *■ * '  i .,r  r. - system,

, . (2) "actuarial adjustment" means equality in value of the aggregate 
'expected payments under two different forms of pension payments,

- V, ^considering expected mortality and interest earnings on the basis of
,'” V- ' '  tables adopted from time to time by the board;

' v '■% (3) "administrator” means the person appointed by the 
'commissioner of administration under AS 39.35.050;

m m m

m

m ;m m .i

appointed by the 
050;

. "average monthly compensation” means the result obtained by
dividing the compensation earned by an employee during a considered 
period by the number of months, including fractional months, for which 
compensation was earned; the considered period consists of the three 
consecutive calendar years during the period of credited service which 
yields the highest average, or if the employee does not have three 

•. • ..consecutive calendar years, his period of credited service; an employee 
"-r must have at least 115 day^of credited service in the last calcqdnr year.'

■ , . ro order to be used as part of the three consecutive calendar years;
; . f5) "beneficiary" means a person designated by an employee to

• ‘ . receive benefits that may be due from the system upon the employee’s 
;;; . . death;
. Kfr -C j JP ) "board" means the Public Employees Retirement Board;

(7) "calendar year” means the period beginning on .January 1 and 
ending on December 31;

?̂) compensation" means the total remuneration earned by an 
employee for personal services rendered, including cost-of-living 
! rentials, but does not include retirement benefits, welfare benefits, 

Per diein, expense allowances, or medical leave or annual leave not 
^ed by tile employee;

--/ (9) credited service” means the number of years, including 
», c’ronal years, recognized for computing benefits that may be due 

m the system;
deferred vested member" means an inactive member who 

the five-year credited service requirement to qualify for a 
benefit;

fncj v dependent child” means an unmarried child of an employee, 
''j,.'. 1 'nE one adopted, who is dependent upon the employee for support 
*f‘!Tist ° 'S °'^10r ^ )  under 19 years old or (B) under 23 years old and 
edu*'*-^ 111 uud attending on a full-time basis an accredited 
Edu • r° ° r technical institution recognized by the Department of 
rb;u 1.0n’ aE° restrictions set out in this parauranh do not auulv to a
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w m e mv«- * Vi

• Occupational disability" means a physical or mental condi 
*„ ' • Judgment of the administrator, presumably pennant;

'MC".

39.35.680 P u b l i c  O f f i c e r s  a n d  E m p l o y e e s 39.35.680- S r  5 39.1
f >a -  » JrlV •  * j  _

* "7C^^”(ii) persons compensated on a contractual or fee basis; 
f  .V r^” ^r,(iii) casual or emergency workers or rionpermanent employees as 

defined in AS 39.25.200;
persons covered by the Alaska Teachers’ Retirement System; 

5 f W ' ( v )  employees of the division of marine transportation engaged in 
_ ^ ;,r .^ ‘rating the state ferry system who are covered by a union or group 

• retirement system to which the state makes contributions; and 
r*I'- V (vi) justices of the supreme court or judges of the court of appeals or 

-''-J j  of the superior or district courts of Alaska;
' i f ' (vii) the administrative director of court.; appointed under art. IV, 

' -■ sec. 16 of the state constitution unless he becomes a member under AS
> f e $ $ 35-158;

(D) may include employees of the division of marine transportation 
excluded under (C)(v) of this paragraph provided that 

- Vl-V." (i) the State of Alaska formally agrees to their inclusion through the 
\  process of collective bargaining; and 

- . (ji) no collective bargaining agreement has the effect of obligating 
v^pjnh-ibutions made by the state under AS 39.30.150 in the event t)ie 

resumes participation in the federal social security system;"
I- "-.(22) "military service” means active duty service in the armed forces

.4$ t h e  United States;
"nonoccupatioral disability" means a physical or mental 

' i .̂ on which, in the judgment of the administrator, presumably
Permanently prevents an employee from satisfactorily performing his 

. Usual duties for his employer or the duties of another position or job 
. his employer makes available and for which the employee is 

Qualified by training or education, not including a condition resulting 
- :»;V w .a^ause wbich the board, in its regulations has excluded;

' • n°n-vested member" means an active or inactive member who
.. ' !-f... nieet the five-year credited service requirement to qualify for

1 .;1 '  norrnal retirement" means retirement for a member who is at 
i ? -  Wvho ‘ ^cara °W and has a minimum of five years credited service, or 

13 nny age and has 30 years or more of credited service, or a peace 
fireman who is .my age and has 20 years or more of credited

ndition 
ntly

ly performing his usual duties 
uisc of the condition must 

ndcrgone, while in the

i>  - Q rq     j r-------
|i. V Vi- V a  L J?Ployer; however, the proximate cam 

f̂ rfoj-rn injury sustained, or a hazard u
l0t7nanif fojjf0''Vnce and within the scope of the employee’s duties and not the 

|  V (27j result of the wilful negligence of the employee;

— » .ft -
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S T A T E  O F  ALASKA 1984 L E G I S L A T I V E  S E S S I O N
F I S C A L  MOTE

IRevision Date:
(Page I ot 2)

REQUEST FISCAL DETAIL
Bill/Resolution Mo.: HB 595_____  Agency Affected: Ak. Court System
Title: "An Act relating to HRS11 Proaram Category Affected: jrs & PERS

Sponsor: Bussel1 BRU, Program or Subprogram(s) Affected:
Requestor:______________________________________________________________________
Date of Request:_______________________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
Operatina I FY 84 FY 85 FY 85 FY 87 FY 88 « FY 89
100 Personal Svcs r •
100 Rtmnt & Bnfts | -0- -0- -0- -o- -0- i (111.5)
200 Travel l
300 Contractual I
WOO Supplies i

500 Equipment * I
BOO Land & Struct | 1
y'00 Grants, Claimsi 1
700 TRS Match I 1
TOTAL OPERATING \ -Q- •0- -0- . . .  . -0- -0- i (111.5)

r  CAPITAL________ j____ _ | ~~ | T

| REVENUE 1 |. f ~  \

FUNDING: (Thousands of Dollars)
General Fund 
Federal Funds 
Other 
Total

-0- -0- 1 -0- -0- -0- (111.5) 1
1 1
1 i

' ; j ....................... .......  _ 1

POSITIONS:
Ful1-Time
Part-T ime
Temporary

SOURCE OF FUNDS TO OFFSET IMPACT OF EILL:

Approved by Commissioner:__ Lisa Rudd # 0 /7 ?^    Date:
Agency:_________ Department of Adininis# ^ ?ion

ANALYSIS: Attach a separate f

Prepared By:_____ J.K. Humph
Division: Reti

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor - 
Requestor
Office of Management and Budget 
Impacted Agency(ies)
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IV Analysis

House Bill 595 
Fiscal Note Analysis 

Prepared by Division of Retirement & Benefits 
Department of Administration

February 22, 1984

This bill will replace the administrative director of the 
Alaska Court System in retirement coverage under the 
Public Employees' Retirement System (PERS). Even though 
the bill will take effect immediately, the incumbent would 
be entitled to continued coverage under the Judicial 
Retirement System (JRS).

We have assumed that the incumbent, would remain in his 
position until June 30, 1988 when he would have
approximately 15 years of JRS service. We have assumed 
that the present annual salary of 579,600 will increase at 
a rate of 8% per year and that the contribution rates for 
the PERS and the JRS will remain constant through 1989 at 
the FY 85 level (13.80% PERS and 109.14% JRS).

The savings shown represent the savings to the State under 
the JRS less the cost to the State under the PERS.



P o s i t i o n  P a p e r

HB 595

The Department of Administration supports passage of this legislation 

which would remove the position of Administrative Director of the Alaska 

Court System from the Judicial Retirement System and replace it in the 

Public Employees' Retirement System.

Even though it would not affect the status of the incumbent, the bill 

would ensure that, in future, only judges would enjoy the superior
•  V

benefits of the judicial system.

J.K.

 ______________________________

Lisa Rudd, Commissioner, Department of Administration Date
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TEH L H O M ™
LEGISLATIVE AFFAIRS AGENCY

M E M O R A  N D U M

raven v s
J’J ' lS A U  A

W-4C

F e b r u a r y  1 6 ,  1 9 8 4

SUBJECT: S e c t i o n a l  A n a ly s i s  o f  HB 619
O f f i c e  o f  L i t i g a t i o n  Counse l

TO: R e p r e s e n t a t i v e  M i tch  Abood
Chariraan, House S t a t e  A f f a i r s  Committee

FROM; B i l l y  G. B e r r i e r
D i r e c t o r
D i v i s i o n  o f  L ega l  S e r v i c e s

You have re q u e s t e d  a s e c t i o n a l  a n a l y s i s  o f  House B i l l  619 
e s t a b l i s h i n g  an o f f i c e  o f  L i t i g a t i o n  Counse l  i n  each house 
o f  the  l e g i s l a t u r e .
Sec . 2 4 . 2 0 . 5 S 0  e s t a b l i s h e s  two o f f i c e s  o f  l i t i g a t i o n  coun­
s e l ,  one i n  each houses as permanent s t a f f  agency o f  the 
l e g i s l a t u r e .  Each i s  headed by a d i r e c t o r  appo in ted  by the 
L e g i s l a t i v e  C o u n c i l .
Sec . 2 4 . 2 0 . 5 9 0  p r o v id e s  the d i r e c t o r s  a r e  appo in ted  f o r  a 
f o u r  y e a r  te rm and may be removed o n l y  f o r  cau se .  I t  s p e c i ­
f i e s  the  v o t e  i n  the l e g i s l a t i v e  c o u n c i l  r e q u i r e d  f o r  r e ­
m ova l .  I t  e s t a b l i s h e s  q u a l i f i c a t i o n  r e q u i r e d  o f  each d i r e c ­
t o r  c o n s i s t i n g  o f  f i v e  y e a r s  adm is s ion  to  p r a c t i c e  o f  law in  
A la sk a  and adm is s ion  to  the U n i t e d  S t a t e s  D i s t r i c t  Cou r t  f o r  
A la s k a .
Sec . 2 4 . 2 0 . 6 0 0  p r e s c r i b e s  the d u t i e s  o f  each o f f i c e .  Each 
s h a l l  r e p r e s e n t  the house , i t s  members s t a f f  and agenc ie s  
b e f o r e  c o u r t s  o r  o t h e r  t r i b u n a l s  as d i r e c t e d  by the p r e s i d ­
ing  o f f i c e r  o f  the house . They s h a l l  j o i n t l y  r e p r e s e n t  cen­
t r a l  a g enc ie s  and s t a f f  as d i r e c t e d  by the l e g i s l a t i v e  coun­
c i l .
Sec . 2 4 . 2 0 . 6 1 0  p r o v id e s  the l e g i s l a t i v e  c o u n c i l  s h a l l  e s t a b ­
l i s h  the  compensat ion  o f  each d i r e c t o r  who employs and 
e s t a b l i s h e s  the compensat ion o f  o t h e r  s t a f f  o f  the  o f f i c e  w i t h i n  l i m i t s  o f  the budget .  I t  a l s o  p r o h i b i t s  p a r t i s a n  p o l i t i c a l  a c t i v i t i e s  o f  the d i r e c t o r  and o t h e r  s t a f f .  I t



R e p r e s e n t a t i v e  M i t c h  A b o o d
P a g e  2
F e b r u a r y  1 6 ,  1 9 8 4

expressly provides that this prohibition does not include 
expressing private opinions or voting.

Sec. 24.20.620 provides that each director shall make a 
formal request for funds to the legislative council and the 
council shall include the amount it decides is needed in the 
budget it submits to each finance committee under AS 
24.20.130.

Sec. 24.20.630 defines the term "council" as used in the 
bill to mean the Alaska Legislative Council.

*Sec. 2 provides for immediate effective date.

BGB:ojb 
J3/108



' O  “ FISCAL NOTE4

-{*■' S T A T E  OF ALA SK A  1984 L E G I S L A T I V E  S E S S I O N

Revision Date:
\ Page 1 of 2 pages 

REQUcST FISCAL DETAIL
Bill/Resolution No.:____ HB 619____  Agency Affected: Legislative Affairs Agency
Title:An Act establishing an Office Program Category Affected: Legislature

of Litigation Counsel for each house of the legislature, e.d._______
Sponsor: Rep. Mitch_____Abood_____ BRU, Program or Subprogram(s) Affected:
Reguestor: House State Affairs Legal Services_________________________
Date of Request: 3/8/84___________ ______________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89

100 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

<♦00 SUPPLIES 

500 EQUIPMENT 

600 LAND 4 STRUCTURES 

700 GRANTS, CLAIMS 

300 MISCELLANEOUS

211.0 223.7 237.1 251.3 266.4
40.0 42.4 44,9 47.6 50.5
33.8 35.8 37.9 40.2 42.6
3.0 . 3.2 3.4 3.6 3.8

12.2

TOTAL OPERATING 300.0 305.1 323.3 342.7 363.3

I CAPITAL | | |

| REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

300.0 305.1 323.3 342.7 363.3

POSITIONS:
FULL-TIME 4 i 4 | 4 4 4
PART-TIME 1 I
TEMPORARY 1 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By: Lauren Smith, M a n a g e r ^ ^ ^ . " ^ /' Phone: 465-3850

Division: Division of Administrative Services Date:______ 3/9/84

Approved by Exec. Directo r \ ~   3/9/84
Agency: Legislative Affairs Agency_____________/

Distribution (by Agency preparing fiscal note\,’
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



P a c e  2 o f  2 p a g e s

KB 619: A n  Act establishing an Office of Litigation Counsel in 
each house of the legislature; and providing for an effective 
date

ANALYSIS:

Personal Services:

2 attorneys - permanent full-time - Range 24
Salary --------------  $107,136
Benefits -----------  $ 27,806

Subtotal ------------ $134,942 $134,942

2 legal secretaries - permanent full-time 
Range 15

S a l a r y -------------- $ 57,840
Benefits -----------  $ 18,228

Subtotal -----------  $ 76,068 $ 76,068

- TOTAL PERSONAL SERVICES $211,010

Travel:

Travel between Juneau and place of filing; 

i.e., Anchorage and Fairbanks depending on 
caseload $ 40,000

Contractual:

I n d u c e s  telephone, postage, equiprent
maintenance and rental, and space rental $ 33,800

Ccrrmodities:

Miscellc eous specialized legal supplies $ 3,000

Equipment:

One-time charge to set up offices with the 
following:

2 secretarial desks and chairs — ? 1,900
2 professional desks and chairs - $ 2,100
2 lateral file cabinets ---------- $ 650
4 guest chairs --------------------- $ 1,200
2 typewriters, calculators ------- $ 2,000
2 phone systems -------------------- $ 3,400

2 sets statutes -------------------- $ 900

TOTAL FURNITURE (, ECUIFMENT $12,150 $ 12,150

TOTAL COST FY85 $ 2 9 9 , 9 6 0



f c
Litigation has b e c o m e  a part of legislative life. In the past, legislatures have relied 

exclusively on the state attorney general to represent t h e m — as the law often says they 

must. Now, s o m e  of them are hiring their o w n  legislative counsels. That trend is 
likely to grow.

i n c h  fo r  inch ,  p o u n d  for  p o u n d ,  l a w y e r  
for  l aw yer ,  A m e r i c a n s  a r e  t h e  m o s t  lit igious 

p e o p l e  o n  e a r t h .  S o o n e r  o r  la ter ,  a l m o s t  e v e r y  s o c i a l  a n d  poli t ical  i s s u e  
e n d s  u p  in c o u r t .  N o  p e r s o n  o r  ins t i tu t ion  is i m m u n e .  E v e n  t h e  b o d i e s  th a t  
w r i t e  t h e  l a w s  a r e  f inding  th e i r  w a y  to  t h e  c o u r t h o u s e .

S t a t e  l e g i s l a t u r e s  a s  pla in t i f fs  h a v e  g o n e  to  c o u r t  to  a s s e r t  the ir  r ight 
t o  a p p r o p r i a t e  f e d e r a l  f u n d s ,  c h a l l e n g e  f e d e r a l  r e g u l a t o r y  a g e n c i e s ,  
r e g u l a t e  t h e  ini t iat ive p r o c e s s ,  p r e v e n t  e x e c u t i v e  i n c u r s i o n s  into le g is la t ive  
p r e r o g a t i v e s ,  a n d  s e e k  c l a r i f i c a t io n  of  
t h e  p r o c e s s  for  a m e n d i n g  t h e  U.S .
C o n s t i t u t i o n .

L e g i s l a t u r e s  h a v e  a l s o  b e e n  
h a u l e d  in to  c o u r t  a s  d e f e n d a n t s .  T h e y  
h a v e  b e e n  to ld  to  e x p l a in  the i r  s t a f f  
hir ing p r a c t i c e s  a n d  jus t i fy  r e m o v a l  of  
l e g i s l a t o r s  f r o m  c o m m i t t e e  a n d  c a u ­
c u s  p o s i t i o n s .  L e g i s l a t i v e  s t a f f  m e m ­
b e r s  h a v e  b e e n  s u b p o e n a e d  to  te s t ify  
b e f o r e  g r a n d  ju r i e s  a n d  in l a w s u i t s .
T h e  l e g i s l a t i v e  p r o c e s s  i t se l f  h a s  
b e e n  a s s a u l t e d .  N o  tr ad i t ion  c a n  b e  
t a k e n  for  g r a n t e d .

Lanny Proffer

v I
S



The State Legislature
Legislators have always believed that what was said or 

done in the legislature could not be questioned elsewhere, 
and their view was supported by a tradition of immunity that 
can be traced back to the 17th century. Yet in 1980 the U.S. 
Supreme Court held that immunity did not apply when the 
federal government was investigating a state legislator 
(U.S. v. Gillock 445 U.S. 360 [1980]). Legislators also be­
lieved that their power to raise and appropriate money was 
absolute. Today, federal judges instruct legislatures under 
threat of contempt to appropriate whatever sums are 
necessary to implement judicial decrees.

t is clear from a reading of the state statutes r.overning 
the operation of the legislatures and the attorneys 
general of the states that legislatures were not con­

sidered potential litigants. This seems incongruous, since 
American political theory relies so heavily on the notion ol 
carefully calculated checks and balances. From a contem­
porary perspective, it seems inevitable that arguments be­
tween branches of government occasionally ripen into 
lawsuits.
Many states have absolute prohibitions against any 

state agency, institution or individual representing the state 
or its officials. Arizona statutes designate the attorney 
general as the only legal counsel for the state. Outs Je 
counsel can be retained only with the attorney general's 
consent. The Connecticut attorney general is specifically 
directed to defend members ol the legislature if any ol their 
official acts are chal enged.
In 1966, the Utah Legislature passed a bill that author­

ized the legislature to retain its own counsel, The attor­
ney general challenged the statute, and it was declared 
unconstitutional by the state supremo court. Not until 
1972, when the legislative article ol Iho state constitution

S i x  s t a t e  l e g i s l a t u r e s  

h a v e  s t a t u t o r y  a u t h o r i t y  

t o  l i t i g a t e  i s s u e s  o f  c o n ­

c e r n  t o  t h e m :  C a l i f o r n i a ,  

G e o r g i a ,  K a n s a s ,  

N e v a d a ,  O r e g o n  a n d  

U t a h .

was amended, could the Utah Legislature hire its own 
attorney.
Exclusion of the legislatures as litigants may have been 

based on the assumption that disputes between branches 
of government should be resolved by the political process 
rather than the courts. It may also have seemed that any 
sort of enforcement role, even if only to enforce a 
legislative prerogative, was inconsistent with the 
legislative function. Whatever the reason, the courts still 
have difficulty with legislatures as litigants.
Robert Coldsnow, legislative counsel for the Kansas 

Legislature, argues that without its consent the legislature 
has no existence for purposes of litigation. Individual 
members may sue or be sued; the legislature may not. Cer­
tain entities within the legislature have a legal existence; 
the legislature does not.
This lack of a clear party in interest causes confusion in 

the courls. When the Colorado General Assembly entered 
a suit against the Environmental Protection Agency, the 
U.S. Court of Appeals for the Tenth Circuit ruled that the 
named members of the legislature could not speak for the 
state and they lacked the requisite inteiest or "standing" in 
the case to be heard as individuals (Mountain States Legal 
Foundation v. Costle 630 I. 2d 754 [1980)). To quote the 
court; "Even if state law permitted the petitioner legislators 
to press the state's constitutional claims . . . this court 
should not allow the legislators standing to raise claims 
•hat the state itself declines to raise and in (act opposes."
In that case, the legislature and the governor took con­

tradictory positions Governor Richard D. Lamm instructed 
Attorney General John D. MacFarlane to enter the case as 
his advocate. The court ruled that "the attorney general 
has the exclusive right to represent the state in actions to 
enforce its interest." It held that the legislators could not 
represent the interests of the state because to do so would 
bo to pre-empt the power of the attorney genera! and the 
governor.
The court either did not understand or chose lo ignore 

the claim that uniquely legislative powers were being 
.nroatoned, Legislatures may not have standing lo compel 
enforcement ol the statutes they pass, but they definitely 
have the requisite interest in preserving legislative author­
ity. Issues that fall into this category include conlirmalion 
ol certain state ollicials, ratification of constitutional 
amendments, and the legislature's investigatory and 
inloimalion-qalhering functions.
In Colorne v Miller (307 U.S. 433 (1939)). the U.S. 

Supreme Court made it clear that slate legislators chal­
lenging the procedure lor lalilication ol constitutional 
amendments had sufficient interest in ttie outcome of the 
case to have their claim resolved. Similarly, U.S Senalor 
Edward Kennedy (D-Mass ) successfully argued before the
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U.S. Court of Appeals for the District of Columbia that an 
allegedly improper Presidential veto sufficiently infringed 
the power of the Senate, and his rights as a senator, to 
establish his standing to sue.
Aside from its opinion in Coleman v. Miller, the Supreme 

Court has not ruled on the question of legislator standing. 
And although the Coleman ruling has been cited re­
peatedly, it has limited value as precedent, since the stand­
ing of the legislature was not directly at issue when the Su­
preme Court decided the case. Their comments on the leg­
islators' right to sue were superfluous to the decision.

croa raditionally, le gislatures have relied on the state at- 
i] torney general for legal assistance. There are only a 
11 handful of states where the attorney general is not 

specifically directed to give legal opinions to the legislature 
when asked to do so. In some states, such as Oklahoma 
and South Carolina, the attorney general is available as a 
bill dralter for the legislature. In New Hampshire, the at­
torney general can be asked for legal advice in addition to 
drafting assistance.
In some cases, however, relying on the attorney general 

to advocate and defend legislative priorities is unwise. 
Worse still, the attorney general may be confronted with a 
conflict of interest. In the Colorado case cited above, 
where members of the legislature challenged the Environ­
mental Protection Agency, and in Pennsylvania, where the 
legislature challenged the power of the governor lo spend 
federal funds without a legislative appropriation (S/iapp v. 
Sloan 391 A.2d 602), the attorney general opposed tfie 
legislature. In both cases, the legislature retained outside 
counsel and was ably represented. Nevertheless, these 
examples show that legislatures cannot rely on the state 
attorney general to represent their interests in all cases.
Congress has encountered similar problems in disputes 

with Iho executive branch. A case now on appeal to the 
Supreme Court {Ctiada v. Immiz at ion and Naturalization 
Service (No.-1932|) tests the va! jity of the legislative veto. 
The U.S. Department ol Justice, on behalf ol President 
Reagan, argues that the legislative veto is an unlawful in­
trusion by Congress into an executive function. The re- 
cemiy established Office ol Legal Counsel in the Senate is 
arguing the Senate position.

rom lime to time, every legislature faces an issue

y
*** that rcduircs it to assert its position in court. If these 

occasional lawsuits were the only basis for legisla­
tive counsel, it might be econonvc to retain outside 
counsel on a case-by-case basis. Out many legislatures 

have found that legal questions now arise almost daily.
Legislatures have oecome big enterprises with large 

budgets, broad powers and extensive responsibilities.

They operate in a highly charged, contentious atmosphere. 
One would have to search to find any official legislative ac­
tion that did not raise one or more legal questions. In 
similar circumstances, a private concern would have a bat­
talion of lawyers. To be effective, the legislature must not 
only defend its prerogatives from all sides, but also exer­
cise them to the fullest extent. A power not asserted is ab­
dicated.
The legislative power to investigate, which lies at the 

heart of the lawmaking function, has been the subject of 
entire texts and innumerable court cases. The legislatures 
of Kentucky, Montana. Nebraska, and other states without 
statutory authority to litigate, do have exptess authority to 
go to court to enforce their subpoena power.
Not all threats to the legal authority of a legislature 

necessarily arise in the state or federal courts of the home 
state. Federal precedent applies in all cases under the 
federal system. A decision in a distant federal court may 
have profound effects beyond the parties to the litigation.
As mentioned earlier, the power of the Congress to veto 

certain administrative rules of federal agencies is before 
the U.S. Supreme Court. The same concerns that promp­
ted Congress to provide for review of agency rules and 
regulations have been apparent in state legislatures, some 
of which have established procedures to review the ad­
ministrative rules ol state agencies. If the Supreme Court 
curtails congressional power in this are attacks on 
similar stale statutes are inevitable. Thus it be impor­
tant for iho legislature to be heard even when it is not a 
party to the litigation.
The lav/ recognizes tfie importance ol such third parties 

and provioes for their participation as amicus curiae or

I n  s o m e  c a s e s ,  r e l y i n g  

o n  t h e  a t t o r n e y  g e n e r a l  

t o  a d v o c a t e  a n d  d e f e n d  

l e g i s l a t i v e  p r i o r i t i e s  i s  

u n w i s e .  W o r s e  s t i l l ,  t h e  

a t t o r n e y  g e n e r a l  m a y  

b e  c o n f r o n t e d  w i t h  a  

c o n f l i c t  o f  i n t e r e s t .
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"friend ol the court." An institution, group or person with an 
interest in the outcome of a case may file a brief with the 
court, explaining its point of view and bringing to the court's 
attention the potential effects of the decision.
State attorneys general regularly join their colleagues in 

other states as amici in lawsuits when the outcomes might 
affect them. A recent Supreme Court case raised the ques­
tion whether a local government might be subjected to 
punitive damages under a U.S. civil rights law (City of 
Newport v. Fact Concerts, Inc. 49 USLW4860 [1981]).

Many states intervened in the case as amicus curiae and 
the Court ruled that punitive damages could not be im­
posed upon the city. Because tew legislatures have offices 
set up to handle such tasks, their particioation in such 
cases is limited.
In states where the legislature has no legal counsel of its 

own, the main difficulty is that an outside counsel, who has 
been retained for a limited time and purpose, may not un­
derstand the nuances of the legislative process. Legisla­
tures with legal counsels are able to accumulate legislative

Georgia

Kansas

Nevada

Oregon

Utah

States with in-House Legislative Counsels
S t a t e

California

S t a t u t o r y  
A u th o r i ty

Annotated 
California Code 
10200 et. seq.

A g e n c y  A p p r o v in g  S c o p o o f  
'.•. L i t i g a t io n  L i t ig a t in g  A u th o r i ty

Joint Rules 
Committee or 
legislature by 
resolution.

Oregon Revised Legislative 
Statutes 173 111 Counsel 
et. seq. Committee.

Utah Revised Legislative 
Statutes 36-12-14 Management 

Committee.

No specific limitation 
other than authorization 
by Joint Rules Committee.

Georgia Code Legislative
Annotated • Services
45-1203 Committee.

Kansas Statutes Legislative Co-
Annotated ordinating Council
46-1224 when legislature 

is out ol session. 
Either house by 
resolution when 
legislature is in 
session.

Nevada Revised Legislative
Statutes 218.690 Commission,
et. seq.

"Represent the interests 
of the Legislative branch 
. in matters involving 
litigation."

May represent legislature 
in "any cause or matter." 
Legislative Council has 
same mandamus and 
quo warranto powers and 
standing as attorney 
general.

"To protect the official 
interests ol the legislature 
or one or more legislative 
committees."

"To proloct the otlicial 
interests ol the legislative 
Assembly, one or more 
committees, or one or 
more members."

O t h e r  D u t i e s

Bill dratting; and advice 
and counsel to legislature, 
dralting and advice lor 
governor and state judges, 
code revision, preparation 
ol initiative measures: 
statutory indexing and 
codification.

Bill drafting; assist 
committees, advisory 
opinions; statutory and 
code revision; research.

Advisory opinions, coun­
sel to special committees 
ol legislature; provide 
investigative assistance 
upon request ol com­
mittee chairpersons.

Bill dralting; advisory 
opinions: code revision; 
digest and annotate 
Supreme Court opinions; 
service on Commission 
on Umlorm State I nws.

Bill dialling, research: 
assist m preparation ol 
initiative measures: code 
revision.

"Represent the legisla- Bill drafting; advice and 
ture, any of its committees counsel to legislature; 
or subcommittees, or the code revision; bill status, 
prolessional legislative 
stall in cases or contro­
versies belorc courts, 
administrative agencies 
and tribunals.

A u th o r i ty  t o  R e ta in  
O u t s i d e  C o u n s e l

Yes

Yes

Legislative Coordi­
nating Council may 
provide legal, investi­
gative and clerical 
assistance to legal 
counsel as needed.

May contract for 
necessary services.

Yes

No statutory authority.
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experience and knowledge lo complement legal experi­
ence. This exDerience and knowledge can be brought to 
bear in litigation even if outside counsel is re'ained for the 
actual trial.

S
ix state legislatures have statutory authority to 
litigate issues of concern to them: California, 
Georgia. Kansas. Nevada, Oregon and Utah. In 
each case, the selection of the legal counsel is nonpartisan 

and professional. The Kansas statute describes the 
qualifications and the selection process in detail. The 
Nevada statute requires membership in the state bar and 
expertise in "political science, parliamentary practice, 
legislative procedure, and the methods of research, 
statute revision and bill drafting."
Before the counsel in any state can initiate an action or 

enter his appearance in a lawsuit, the legislature must con­
sent. In most states, the legislative counsel is a part oi the 
legislative service agency and the supervising committee 
of legislators must give its consent before any action can 
be brought.
The legislatures have given their counsels broad power 

to litigate. The Oregon statute is typical: Legal action may 
be brought "when deemed necessary or advisable to pro­
tect the official interests of the legislative assembly, one or 
more legislative committees, or one or more members of 
the legislative assembly." The authorizing legislation for 
the Georgia counsel is broad and succinct: "to represent 
the interests of the legislative branch in matters involving 
litigation," Georgia and Oregon specifically provide for out­
side counsel as necessary; presumably the other states 
would po mit such counsel as well it the particular litigation 
called foi it.
Legislatures with offices of legal counsel have managed 

to get a lot ol mileage out of them. Their duties, as spelled 
out in each state's enabling legislation, include far more 
than litigo non. All are asked to provide legal counseling to 
legislators and legislative committees. Most are involved 
with bill dralting and service to investigative committees. 
The Nevada legislative counsel works with the National 
Commiss on on Uniform State Laws. In Oregon and Califor­
nia. ttie counsels are involved in the initiative processes. 
California Utah and Nevada specifically assign code revi­
sion duties, including the development ot recommenda­
tions lor i nprovomen! and reform. Other slates, such as 
Georgia end Nevada, assign "such otner authority and 
duties as ne committee may provide."
The 01 lice ol legal counsel in the legislature is essentially 

analogous to that ol the general counsel in a laige corpora­
tion. Although there maybe lawyers in many divisions, the 
ultimate responsibility in legal matters resides in the oltice 
ol the general counsel All litigation is channeled through

Some states have stooped short of creating an olficiai 
legislative counsel but have assured that they have other 
knowledgeable counsel on legislative issues. New Jersey 
is an example. The New Jersey Senate and General 
Assembly retain majority and minority counsel who spend 
a substantial portion of their time representing the respec­
tive legislative bodies. During the remainder of their time 
they carry on the private practice of law. Their legislative 
responsibilities keep them current on legislative issues and 
the private practice gives them regular and continuous 
courtroom experience. These counsels do not. however, 
handle bill drafting and other legislative chores assigned to 
in-house counsels.
This kind of legal representation provides more flexibility 

for the leadership, according to Rooert Smart!, deputy 
director ol the New Jersey General Assembly. "Issues 
sometimes arise where only the maiority has a suDstantial 
interest at stake," he said. "In those instances, counsel to 
the majority can respond quickly and elfectively." 
Lawrence Marinari, majority counsel to the General 
Assembly, sees litigation as a growth moustry in the state. 
"The more modernized and co-equai the legislature 
becomes." Marinari said, "the more otten it is likely to be 
drawn into lawsuits. Representing tne legislature could 
become a full-time job."

erhaos the most important function of the local 
counsel in a legislature is also the most subtle. 
Creation ol the office signals to tne other orancnes 

ol state government and to the public at large mat the legis­
lature is prepared to defend its prerogatives and assert its 
powers to the fullest extent possible.
The legislature must be prooared to defend itself as an 

institution when it is challenged in a court ot law. As a co­
equal branch ol government, the legislature must be 
prepared to use the courts as a sword as well as a shield. 
When necessary, legislatures must bring actions as well as 
defend them. They must also extend their vision beyond 
their own states to federal couris throughout the nation, 
and, as issues warrant, to let those courts know how their 
rulings might nllect the states
If there was ever a lime when the legislature was a 

cloistered institution, that time has passed In tomorrow's 
state legislatures, there may be tower cries ol "there 
oughta be a law"— .and more ot "i’ll see you in court."

that office.

&
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A SURVEY OF STATES 
LITIGATION TECHNIQUES SUMMARY

OREGON

L eg i s l a t i v e  l i t i g a t i o n  i s  handled by The L eg i s l a t i v e  Counsel Committee composed o f  12 
a t to rneys .  None are s p e c i f i c a l l y  o r  e x c lu s i v e ly  assigned to t h i s  funct ion o r  to 
p a r t i c u l a r  f a c t i o n s  in the l e g i s l a t u r e .  The committee spends the m a jo r i t y  o f  i t s  time 
d r a f t i n g  l e g i s l a t i o n  (80%) and w r i t ing  adv isory op in ions .  The committee budget f o r  
1983-85 i s  $ 2 , 2 2 9 , 7 1 1 . 0 0  which covers a l l  funct ions o f  the o f f i c e .  Only twice in the 
past ten years has the re  been occasion to act in a l i t i g i o u s  capaci ty ;  however, in both 
cases the committee on ly  d id  the research and outs ide counsel was re ta ined  to argue the 
case in cou i t  a t  a cost  o f  $ 5 ,0 0 0 .0 0 .

UTAH

The O f f i c e  o f  L e g i s l a t i v e  Research and General Counsel i s  a p ro fe s s i ona l  s t a f f  o f f i c e  
that  provides support t o  the l e g i s l a t i v e  committees and ind iv idua l  l e g i s l a t o r s  on a 
non-par t isan b a s i s .  The s t a f f  i s  composed o f  a d i v e r s i f i e d  group o f  both a t to rneys  and 
non-at torneys inc lud ing an economist , a s t a t i s t i c i a n ,  eLc. The 11 f u l l - t im e  a t to rneys  
in the fo rce  have as t h e i r  primary purpose d ra f t i n g  l e g i s l a t i o n .  At the time o f  
w r i t ing  the o f f i c e  had very in f r equen t ly  been invo lved in ac tua l  l i t i g a t i o n  on beha l f  
o f  the l e g i s l a t u r e ,  as the re  had been no demand. Outside counsel has been re ta ined in 
a l l  instances o f  major l i t i g a t i o n  (a t  a cos t  o f  $20 ,0 00 .00  f o r  the l a s t  one ) ,  desp ite 
s t a tu to r y  au th o r i t y  f o r  the Counsel .  The operat ing budget f o r  the o f f i c e  i s  around 
$1.3 m i l l i o n .



LITIGATION TECHNIQUES SUMMARY
CONTINUED

GEORGIA

T h e  O f f i c e  o f  L e g i s l a t i v e  C o u n s e l  w a s  c r e a t e d  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  L e g i s l a t i v e  
S e r v i c e s  C o m m i t t e e  i n  1 9 5 9  t o  t a k e  t h e  p l a c e  o f  t h e  o l d  b i l l - d r a f t i n g  u n i t  o f  t h e  
A t t o r n e y  G e n e r a l ' s  o f f i c e .  T h e  o f f i c e  i s  d u t y - b o u n d  b y  s t a t u t e  t o  p r o v i d e  
b i l l - d r a f t i n g  a n d  t o  a d v i s e  a n d  c o u n s e l  a l l .  m e m b e r s  o f  t h e  l e g i s l a t i v e  b o d y  o n  
l e g i s l a t i v e  m a t t e r s  w i t h  n o  r e g a r d  t o  p a r t y  t i e s .  F u r t h e r m o r e ,  i t .  i s  a u t h o r i z e d  t o  
p r o v i d e  f o r  C o d e  r e v i s i o n ,  t o  p e r f o r m  r e s e a r c h ,  a n d  t o  p r o v i d e  l e g a l  s e r v i c e s  f o r  t h e  
l e g i s l a t i v e  b r a n c h  a n d  r e p r e s e n t  t h e  i n t e r e s t s  c<f t h a t  b r a n c h  i n  m a t t e r s  i n v o l v i n g  
l i t i g a t i o n .  T h e  p r o v i s i o n  f o r  l e g i s l a t i v e  l i t i g a t i o n  h a s  o n l y  b e e n  e x e r c i s e d  t v / i c e  
s i n c e  i t s  c r e a t i o n ,  i t  h a v i n g  b e e n  p u t  i n  m o r e  a s  a  s a f e - g u a r d  t h a n  a n y t h i n g  e l s e .  
T h e r e f o r e ,  t h e  m a j o r i t y  o f  i t s  w o r k  d o e s  n o t  i n v o l v e  l i t i g a t i o n .

SE E  APPENDIX I .

KANSAS

The L eg i s l a t i v e  Counsel i s  composed o f  one a t to rney  who perforins l i t i g a t i o n  se rv ices  
and o the rs  du t ie s  as d i rec ted  by the L eg i s l a t i v e  Coordinat ing Counci l (a b i - p a r t i s a n  
counci l  o f  the l e g i s l a t i v e  le ade r sh ip— President o f  the Senate, speaker o f  the House, 
and Ma jo r i ty  and Minor i ty  lo ade rs  o f  both Houses). The ICC superv ises the Counsel, in 
represent ing a l l  f a c t io n s  o f  the l e g i s l a t u r e .  When p o l i t i c a l  c o n f l i c t s  a r i s e ,  as t i n y  
somelimes do, Iho o f f i c e  o f  L e g i s l a t i v e  Counsel is  not invo lved. Most o f  the cases,  
however, in vo lve  the L eg i s l a tu re  as an i n s t i t u t  ion and i t s  prerogal rvcs c<s lire l e g i s l a ­
t i v e  branch o f  the s ta te  government. (Many <>t the matters mists oni ol the l e g i s l a ­
t iv e -execu t ive  c o n f l i c t s  which have occurred in great frequency in the past, few yea r s . )  
The annual budget i s  $ 05 ,000 .00  and one sec re ta ry  is employed on a l u l l - t im e  bas is ,  tin 
outs ide counsel i s  ever  re ta ined ,  . lust I he ex istence o f  I lie o f f i c e  lias ic.su I ted in .1 
more p ro fe s s i on a l  and coopera t ive  a t t i t u d e  o f  the o f f i c e  ol the Al Lomov Genera l .  I’v 
having i t s  own counse l ,  the L eg i s l a tu re  has i ndt |ondem n from I. Ire AO's o f f i c e ,  thus 
avoiding p o s s ib le  adverse consequences from almost inherent read Met.s.
SE E  APPENDIX f l .



LITIGATION TECHNIQUES SUMMARY
CONTINUED

N E V A D A

The Sta te  o f  Nevada L eg i s l a t i v e  Counsel P-uieiu cons i s t s  o f  II? a t to rneys  and 2<1 s t a f f  
people. Although the bureau does work on l i t i g a t i o n  cases, on ly  f ou r  o f  the present 
s t a f f  i s  experienced in the p ra c t i c e .  None o f  the a t to rneys  are s p e c i f i c a l l y  des ignat­
ed to l e g i s l a t i v e  l i t i g a t i o n  cases, and never has ou ts ide counsel been re ta ined  f o r  
t h i s  purpose. At the most on ly  the equ iva lent  o f  e ight days per year has been spent in 
dea l ing with the p rac t ice  in ques t ion .  Much more time i s  spent counsel ing l e g i s l a t o r s  
and committees and d r a f t i n g  l e g i s l a t i o n .  Although the bureau works with a l l  f a c t ion s  
in the l e g i s l a t u r e  and i s  requi red to  keep i n v i o l a t e  the sec re ts  o f  a l l  these opposing 
f a c t i o n s ,  no problem has ye t  developed invo lv ing  c o n f l i c t  o f  i n t e r e s t .  Whether the 
bureau takes p a r t  in l i t i g a t i o n  i s  determined by the L e g i s l a t i v e  Commission, an agency 
composed o f  equal r ep resen ta t ion  from both Mouses, as wel l  as almost equal rep resen ta ­
t ion  from both p a r t i e s .  The recorded expendi tures o f  the bureau from 1901-1983 is 
$ 29 ,3 1 6 .5 0 .  No preceding per iod  o f  that measure has exceeded tha t f i g u r e .



A SllKVKY OF  STATES 
I . IT1 GAT 1 Ot) TECUMIQUFS

OP I'COM (JTAII GEOP.GIA K At IS AG

1 . )  Mow m a n y  a t t o r n e y s  d u o s  y o u r  12* I I *  0  ]
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ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y, State Capitol 
Juneau, Alaska 99811 

(907) 465-3991

February 27, 1984

MEMORANDUM

TO: Representative Mitch Abooci

FROM: Deb Pomeroy, Administrative Assistants

RE: Lawsuits Involving the Alaska Legislature
Research Request 84-042

Anne Williams of your staff requested information regarding the number 
of lawsuits the Alaska Legislature has been involved in since 1981.
Specifically, she requested information on:

• the nature of the lawsuit;
- the attorneys involved;
• the current status; and
• the cost of the lawsuit.

I contacted Tamara Brandt Cook with Legislative Affairs Division of
Legal Services, and Ron Lorenson, Deputy Attorney General, who provided 
a listing of the lawsuits of which they were aware. It is difficult 
to ascertain whether or not this is a complete listing. Legal Services 
keeps a file of the main cases involving the legislature; however, 
there are a variety of additional cases in which the legislature is an 
"amicus curiae"! or that involve minor housekeeping issues.2 Ron 
Lorenson stated that the Attorney General's office keeps a file of 
only those cases in which the Department of Law has represented the 
State Legislature.

lAmicus curiae translates literally to "friend of the court." In these 
cases, the legislature is not directly named in the lawsuit, but since 
they are indirectly involved, may suggest or state some matter of law 
for the assistance of the court.

^For example, the legislature recently ordered some computer equipment 
from a firm on the East coast. This firm went bankrupt before com­
pleting delivery. As a result, a claim was filed in bankruptcy court 
to recover payment,,
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The Legislature, or some part of it, has been named in eleven civil law­
suits filed from 1981 to date and has been an amicus curiae in two cases. 
In three of the cases, the legislature, or a portion of it, has sued the 
Executive Branch; six cases have involved an outside party suing the 
legislature, or the Legislative Council; and two cases have involved 
members of the legislature suing other members, or the Legislative 
Council. Of these eleven lawsuits, six are pending in Superior Court 
or are under appeal. The remaining five have either been resolved or 
the legislature was dropped from the case. In addition to these 
eleven lawsuits, there are a number of cases filed in previous years 
which are still pending (e.g. Sharmon Haley vs. State of Alaska). In 
addition, two legislators have been named in criminal proceedings in 
the past four years (State of Alaska vs. Holman, and State of Alaska 
vs. Dankworth).

I have attached for your information a summary of the lawsuits in which 
the legislature has been involved. This summary includes a brief 
description of the case, the attorneys involved, the status of the 
case, and, where possible, the costs. In addition to the above cases, 
I have included three of the major lawsuits which were filed in 1980.

We were not able to get total costs for any of the cases. In some 
cases the Department of Law represents the legislature. The department 
does not bill the legislature for this representation. The only way 
to estimate the possible costs would be to request each attorney to 
provide an estimate of hours he spent on each case and apply a stan­
dard hourly fee. The Department of Law does not keep records of the 
amount of time spent.3 Lauren Smith, Manager of the Division of 
Administrative Services with the Legislative Affairs Agency provided a 
listing of payments which have been made by the legislature to private 
law firms who represented the legislature. I have included this data 
on the attached pages. In some cases, I was not able to identify all 
or the attorneys involved. Where possible, the names and addresses 
of the attorneys are listed.

I hope this information is useful to you. If you have any questions, 
or would like additional information, please call us.

DP

Attachments

3These costs are considered "sunk costs" as the attorneys are paid a 
salary and receive that salary whether they are involved in repre­
sentation or not.
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Alaskans for Nuclear Arms Control Political 
Action Committee, a nonprofit corporation

vs. 1JU-84-14 Civil

Myrton R. Charney, Executive Director of the 
Legislative Affairs Agency, et. al.

Year Filed: 1984

Description:

The Nuclear Arms Control Political Action Committee signed up to use the legis­
lative teleconference network. In the application, the purpose of the meeting 
was described as "campaign planning." The Legislative Affairs Agency denied 
use of the network saying that a political action committee could not use a 
State system for this purpose. The committee replied that they were no longer 
a political action committee and that they wanted to use the network for a 
board meeting. This request was also denied.

This suit is over the right of the committee to use the State teleconference 
network.

Status

The case is currently pending in Superior Court

Attorneys

Plaintiff -- Joseph A. Guthrie 
725 Fifth Street 
Juneau, Alaska 99801

Defendant -- Virginia Ragle
Department of Law

Cost: not available



Mitchell E. Abood, Jr., et. al.

vs 3 A N -83-5 980  C i v i l

Norman C. Gorsuch, et. al.

Year Filed: 1983
i

Description

This suit states that the joint session of the House and Senate called for the 
purpose of confirming executive appointments had not been legally convened and 
that, therefore, the confirmations are invalid.

Status

The case is currently pending in Sjpericr Court.

Cost*

Robinson & Devine = $169,147.67

*These costs were paid by the Legislative Affairs Agency Accounting Division 
and do not necessarily represent the total cost of the case.

Attorneys

Plaintiff--Robinson and Devine
821 N Street, Suite 212 
Anchorage, Alaska 99501

Defendant--Jiin Baldwin
Department ol Law
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Joe Hayes, et.; al

vs. 1JU-83-46 Civil

M.R. Charney, et. al

Year Filed: 1983

Description

Plaintiffs asked for action to enjoin performance of a contract to televise 
the first session of the Thirteenth Legislature. They also requested the court 
to declare AS 24.20.140 (allowing Legislative Council to direct the Executive 
Director to transfer amounts from one appropriation to another if considered 
necessary to accomplish the work of the Council) unconstitutional as an improper 
delegation of legislative authority. They also questioned whether or not the 
Legislative Council had conformed to the public meeting law.

The court declared the case to be non-judicable (it was not a matter appro­
priate for court action).

The case is currently under appeal.

Status

Attorneys

Plaintiff --Robinson ft Devine State of Alaska--Jon Rubini
Department of LawJames T. Robinson 

821 N Street, Suite 212 
Anchorage, Alaska 99501

Legislative--Robertson, Monagle, Eastaugh ft Rradley 
Council 210 Ferry Way, Second Floor

Juneau, Alaska 99801

Cost*

Robertson ft Monagle = $ 44,816.99 
Robinson ft Devine = $ 96,772.34

5141,589.33

*These costs were paid by the Legislative Affairs Accounting Off’ce and do 
not necessarily represent the total cost of the case.


