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2 - p a r t y  

e l e c t i o n ^  

v o t e  s e t
by Bill White 3
Time* Juneau Bureau

Juneau — The House is scned- uled to vote today on a bill that, according to the state’s top Lib­ertarian, would give the Demo­cratic and Republican parties “a stranglehold on Alaska politics.”The bill would let the names of only two candidates appear on the general election ballot for any state office.Those candidates would be de­termined by a method unique to American politics. Total votes cast for candidates from a politi­cal party in a primary election would be matched against total votes for candidates of other par­ties and for independents and write-ins.For example, in an six-person primary' race, an independent might get 10,000 votes, a Liber­tarian 9,000 votes, two Demo­crats get 8,000 and 4,000 (for12.000 total), and Republicans7.000 and 5,000 (also a 12,000 total). Selected for the general election ballot would be the top Democratic vote-getter and the top Republican."The right tc vote and to asso- 
See Bill, page A-4

B i l i  w o u l d  l i m i t  c a n d i d a t e s

Continued from page A-l
ciate freely are fundamental to the ideal of American govern­ment. They should not be trampled upon in such a brazen fashion as contemplated by this bill,” said former Fairbanks Rep. Dick Randolph, head cf the Libertarian Party, in a state­ment presented to the Judiciary Committee Monday.Randolph called the bill “plainly unconstitutional,”  an ef­fort “ to legislate these alterna­tive viewpoints off the ballot” and “an arrogant slap in the face of Alaskan voters.”"They (voters) should have tire right to decide which ap­proach to issues best suits them. If competition is good in the mar­

ketplace, why isn’t it desirable in politics?” paid Randolph, whose statement was read by a local Libertarian.The bill has been on a fast track since the Judiciary Com­mittee introduced it eight days ago. The committee had been working for months on how to limit general election ballots to just two candidates per office.Libertarians received no no­tice that the bill would be intro­duced, Randolph said.The bill was scheduled for a floor vote today even before the committee approved it cn a 4-3 Republican vs. Democrat vote.Republican State Chairman Ken Stout in a May 11 letter urged his party’s legislators to support the bill. Calling it “ the most significant piece of legisla­

tion for Republicans that we have in this decade,” Stout said it is needed to protect "major par­ties from being diluted by lesser party candidates.”The letter was made public by Libertarians Tuesday.In the letter, Stout said some “ rather ludicrous candidates” were a “constant source of agita­tion”  in the last general election. This is the only piece of legisla­tion he has lobbied for during this session, he added.Sen. Fritz Pettyjohn, R-An- chorage, said that because more than two candidates ran in gen­eral elections, just once since 1962 has the governor been' elected with a majority of the votes cast. One of the 20 senators and eight of the 40 representa­tives also were not picked by most of the voters, he said.More than half the voters in Alaska belong to no political party.
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M E M O R A N D U M May 11,

SUBJECT:

TO:

FROM:

Primary and general electio 
(CSHB 409 (Judiciary))

Representative Charlie Bussell 
Chairmc- , House Judiciary Committee

Richard A. Bradley 
Legislative Counsel

You have requested a sectional analysis of the above 
described bill.

As a preliminary matter, I must advise you that a sectional 
analysis or summary of a bill should not be considered an 
authoritative statement of the contents of the bill; the 
bill itse' c is the best statement of its contents. If you 
would like an interpretation of the bill as it may apply to 
a particular set of circumstances, please address a specific 
request to this office.

Section 1 of the bill amends AS 15.15.030(5). AS 15.15.030 
deals with the preparation of the official ballot. The 
amendment to sec. 30(5) is intended to delete the require­
ment of present law that "no-party" candidates have their 
names appear on the general election ballot. As will appear 
as the bill is examined, these candidates will now be voted 
on at the primary election.

Section 2 amends AS 15.25.010. Th » section provides that 
candidates will be nominated under the provisions of 
AS 15.25.010 - 15.20.200. Since a new section 201 is being 
added by the bill which will also regulate the nomination 
process, the amendment is necessary.

Section 3 adds a new Sec. 15.25.025. It changes the thrust 
of existing law by stating affirmatively that the director 
"shall place ;he names and political group affiliation of 
person who have been properly nominated under this chapter 
on the primary election, ballot." As you recognise, under

i



P a g e  2

M a y  1 1 ,  1 9 8 3

p r e s e n t  l a w ,  " n o - p a r t y "  c a n d i d a t e s  a r e  n o m i n a t e d  u n d e r  t h a t  

c h a p t e r  ( A S  1 5 . 2 5 )  b u t  d o  n o t  g o  o n  t h e  p r i m a r y  e l e c t i o n  

b a l l o t .

F o r  a  f u l l  e x p l a n a t i o n  o f  w h a t  i t  m e a n s  t o  b e  n o m i n a t e d  u n d e r  

t h i s  c h a p t e r ,  s e c  t h e  c o m m e n t s  o n  A S  1 5 . 2 5 . 2 0 1 ,  b e l o w .

I n  c o n n e c t i o n  w i t h  t h i s  s e c t i o n ,  n o t e  t h e  r e p e a l  ( i n  s e c t i o n  

1 1 )  o f  A S  1 5 . 2 5 . 1 9 0 ;  t h e  l a t t e r  s e c t i o n  p r o v i d e s :

S e c .  1 5 . 2 5 . 1 9 0 .  P L A C E M E N T  O F  N A M E S  O N  G E N E R A L  E L E C T I O N  

B A L L O T .  T h e  d i r e c t o r  s h a l l  p l a c e  t h e  n a m e s  a n d  t h e  

p o l i t i c a l  g r o u p  a f f i l i a t i o n  o f  p e r s o n s  w h o  h a v e  b e e n  

p r o p e r l y  n o m i n a t e d  b y  p e t i t i o n  o n  t h e  g e n e r a l  e l e c t i o n  

b a l l o t .

S e c t i o n  4  a m e n d s  A S  1 5 . 2 d . 0 3 0  ( 1 4 ) .  T h a t  s e c t i o n  i s  a  p o r t i o n  

o f  t h e  s e c t i o n  t h a t  p r o v i d e s  f o r  t h e  c o n t e n t s  o f  t h e  " D e c l a r ­

a t i o n  o f  C a n d i d a c y "  o f  c a n d i d a t e s  o f  p o l i t i c a l  p a r t i e s .

A p a r t  f r o m  t h e  c h a n g e s  r e q u i r e d  b y  C h a p t e r  5 8 ,  S L A  1 9 8 2 , .  t h e  

c h a n g e s  t o  t h i s  s e c t i o n  r e q u i r e s  a  c a n d i d a t e  t o  s t a t e  t h a t  

t h e  c a n d i d a t e  i s  n o t  a  c a n d i d a t e  f o r  a n y  o t h e r  o f f i c e  t o  b e  

v o t e d  o n  a t  t h e  " p r i m a r y  [ O R  G E N E R A L ]  e l e c t i o n " .  A s  

s u g g e s t e d ,  u n d e r  e x i s t i n g  l a w  p a r t y  c a n d i d a t e s  a p p e a r  o n  t h e  

p r i m a r y  e l e c t i o n  b a l l o t ;  " n o - p a r t y "  c a n d i d a t e s  a p p e a r  o n  t h e  

g e n e r a l  e l e c t i o n  b a l l o t  o n l y .  T h e  p u r p o s e  o f  e x i s t i n g  l a w  

i s  t o  p r e v e n t  a n  i n d i v i d u a l  f r o m  s e e k i n g  t w o  o f f i c e s  s i m u l ­

t a n e o u s l y .  S i n c e  c a n d i d a t e s  m a y  n o t  a p p e a r  o n  t h e  g e n e r a l  

e l e c t i o n  b a l l o t  i n  a n y  c a s e  u n d e r  t h i s  l a w  u n l e s s  t h e y  a r e  

n o m i n a t e d ,  t h e  b i l l  e l i m i n a t e s  t h e  r e f e r e n c e  t o  t h e  g e n e r a l  

e l e c t i o n .

S e c t i o n  5  a m e n d s  A S  1 5 . 2 5 . 0 6 0 .  E x i s t i n g  l a w  p r o v i d e s  t h a t  

n o  w r i t e - i n  v o t e s  m a y  b e  ' o u n t e d  a t  t h e  p r i m a r y  e l e c t i o n .

S e e  A S  1 5 . 2 5 . 0 7 0 .  T h i s  b i l l  r e p e a l s  A S  1 5 . 2 5 . 0 7 0  i n  s e c .  1 1  

a n d  r e v e r s e s  t h e  p o l i c y  s t a t e d  i n  t h i s  s e c t i o n  b y  d i r e c t i n g  

t h e  d i r e c t o r  t o  p r o v i d e  s p a c e s  f o r  w r i t e - i n  v o t e s  o n  t h e  

p r i m a r y  e l e c t i o n  b a l l o t .

S e c t i o n  6  r e p e a l s  a n d  r e e n a c t s  A S  1 5 . 2 5 . 1 8 0 ( 7 ) .  A S  1 5 . -  

2 5 . 1 8 0  r e g u l a t e s  t h e  c o n t e n t s  o f  t h e  n o m i n a t i n g  p e t i t i o n  o f  

n o - p a r t y  c a n d i d a t e s .  T h e  e x i s t i n g  p r o v i s i o n  p r o v i d e s ,  i n  

c o n t e x t :

S e c .  1 5 . 2 5 . 1 8 0 .  R e q u i r e m e n t s  f o r  P e t i t i o n .  T h e  p e t i ­

t i o n  s h a l l  s t a t e  i n  s u b s t a n c e



*  *  *

(7) the date of the election at which the candi­
date seeks election,

The amendment simply makes clear the fact that "no-party 
candidates will have their names appear on the primary 
election ballot."

Section 7 amends AS 15.25.180(15). AS 15.25.180(15) is a 
"no-party" counterpart to the party nominee requirement dis­
cussed abov?. at sec. 4, amending AS 15.25.030. It requires 
the "no-party" candidate to certify that no other office is 
being sought at the primary election. Since candidates may 
go to the general election ballot only by nomination at the 
primary, the reference to the possibility of being a candi­
date at the general election is eliminated.

Section 8 amends AS 15.25.200. The section amends law : agu- 
lating withdrawal of a "no-party" candidate's name. Because 
the candidate will be voted on at the primary election in 
place of the general election, a modification of the scheme 
of the -section was necessary. The section deals affirma­
tively with a subject that the law is presently silent on: 
the effect on the candidacy of a team of candidates for 
governor and lieutenant governor when only one dies or with­
draws. The amendment permits the remaining member of the 
team to submit a replacement name.

Section 9 establishes a new AS 15.25.201. The section is 
the heart of the bill.

Sec, 201(a) provides that only two candidates are nominated 
at the primary election for each office for which there will 
be'a vacancy. To determine who those candidates are, the 
director counts the votes cast for each "no-party" candi­
date, each write-in candidate, and each candidate of a 
political party. The director then cumulates the votes of 
all candidates of each "political party" (as defined in 
AS 15.60.010(20) and as amended in sec. 10 of the bill.
From these totals, the director will determine "which candi­
date or political party received the largest and the second 
largest number of votes cast." Then, if "a no-party candi­
date or a write-in candidate received the largest or second 
largest count, that candidate shall appear on the general 
election ballot. If a political party received the largest 
or second largest count, the candidate of that party who
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received the largest number of votes shall appear on the 
general election ballot."

Sec. 201(b) provides that to determine the parties that have 
nominated candidates for governor and lieutenant governor, 
the votes cast for candidates for lieutenant governor are 
disregarded and the votes for candidates for governor in 
each party are cumulated.

Section 10 amends AS 15.60.010(20). It changes the defi­
nition of "political party" to conform to the requirements 
of the Supreme Court decision in Vogler v. Miller. It 
reduces to five percent (from the former ten percent) the 
number of votes required for a political party candidate for 
governor at the previous general election for continued 
status as a political party.

Section 11 repeals AS 15.25.070, 15.25.100, and 15.25.190.

Those sections now provide:

Sec. 15.Z5.070. SPECIAL PROVISIONS ON COUNTING BALLOTS. 
No_voter may vote for a person whose name is not on the 
ballot. Votes cast for a person whose name is not on 
the ballot shall not be counted, but writing in a candi­
date's name does not invalidate the entire ballot.

Sec. 15.25.100. PLACEMENT OF NOMINEES ON GENERAL 
ELECTION BALLOT. The director shall place the name of 
the candidate receiving the highest number of votes for 
an office by a political party on the general election 
ballot.

Sec. 15.25.190. PLACEMENT OF NAMES ON GENERAL ELECTION 
• BALLOT. The director shall place the names and the 

political group affiliation of persons who have been 
properly nominated by petition on the general election 
ballot.

If I may be of further assistance, please advise.

RAB:1jb 
19/013

B2B



S U MM A R Y  OF VO T E R  TOTALS, P E R C E N T A G E S  OF GOV. ELECTIONS, GENERAL

1 962-1 982 .• ...

YEAR T OTAL VO TE S C A N D ID AT E ?1 / % CAN. #2 / % CAN. =3/ % C A N . ? 4 / e:

1962 6 0 ,0 84 

(56 ,681 )*
29,627 49. 3% 

(52.2%)

27,054 4 5%

(47.7%)

1966 67,361

(66,29 4)

33,145 49 . 2 %

(49.9%)

32,065 47.6%

(48.3%)

1084 1.6% 

(1.6%)

1970 8 2 , 4 0 5

(8 0, 779)

42,309 51 .3% 

(52.3%)

37,2 64 45.2%

(46.1%)

1206 1.4%

. (1.4%)

1974 98 ,5 57

(9 6, 163)

45 ,8 40 4 6 . 5 %  

(47.6%)

4 5 ,5 53 46.2%

(47.3%)

4770 4.8% 

(4.9%)

1978 12 9, 70 5

(12 6,9 10 ,

•

49,580 38 . 2 %  . 

(39.%)

33,555

CAN #4 

15,656

25.8%

(26.4%)

/%

12.%

(13.%)

25,6 56 19.8% 

(20.2%)

CAN. #5/%

2,463 1.9%

(1.94%)

1982 1 9 9 , 3 5 8  

(194,511 )

89 ,9 18 4 5.1%  

(46.2%)

72,291 

CAN. #

36.2%

(37.1%)

4/%

29,067 14.5% 

(14.9%)

3235 1.6%
( 1 . 6 6 % )

* NOTE: Th es e nu mb ers and p e r c e n t a g e s  in ( )s are totals ex clud in g 

votes not cast for one of the ca nd i d a t e s  listed above; all 

s m a 11 w r i t e - i n  v o t e s .
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C.S H JR  9
By  t h e  J u d i c i a r y  C o m m .

'T-v.; w'-.-r
- - .: *

I'i. • 0 I,
■ Z '-‘V- •

C o m m e n t s  b y  t h e  D i v i s i o n  o f  E l e c t i o

C-S H J R  9 " P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e
S t a t e ' o f  A l a s k a  r e l a t i n g  t o  e l e c t i o n s  f o r  c a n d i d a t e s  
f o r  G o v e r n o r  a n d  L i e u t e n a n t  G o v e r n o r  a n d  f o r  m e m b e r s  
o f  t h e  l e g i s l a t u r e . "

A N A L Y S I S T h i s  b i l l  w o u l d  r e q u i r e  t h a t  a n y  c a n d i d a t e  f o r  s t a t e  
e l e c t i v e  o f f i c e  ( e x e c u t i v e  a n d  l e g i s l a t u r e )  r e c e i v e  
50% o f  t h e  v o t e s  c a s t  f o r  t h e  o f f i c e  p l u s  o n e  v o t e ,  
i n  t h e  g e n e r a l  e l e c t i o n .  I f  a c a n d i d a t e  f o r  o f f i c e  
d o e s  n o t  r e c e i v e  t h i s  a m o u n t ,  a r u n o f f  e l e c t i o n  s h a l l  
b e  h e l d  b e t w e e n  t h e  t o p  t w o  v o t e  g e t t e r s .

A r e v i e w  o f  t h e  1982 l e g i s l a t i v e  r a c e s  s h o w s  t h a t ,  i f  
t h i s  l a w  w e r e  t h e n  i n  e f f e c t ,  o n e  ( 1 )  S e n a t e  r a c e  a n d  
e i g h t  ( 8 )  H o u s e  r a c e s  w o u l d  r e q u i r e  r u n o f f  e l e c t i o n s .  
I t  s h o u l d  b e  n o t e d  t h a t  i n  e v e r y  o n e  o f  t h e s e  n i n e  
r a c e s  t h e r e  w e r e  s t r o n g  L i b e r t a r i a n  a n d  I n d e p e n d e n t  
c a n d i d a t e s .

n n n e r  % 
a c k  a

S e n a t e  -?15&16

41%
-876

H o u s e  #5 A H o u s e  *5  B H o u s e  #10 B H o u s e  r ! 4  B

45%
-504

49%
- 1 0 1

4 8 . 2 %
-145

49%
-95

n n n e r  %. 
a c k JJ77

H o u s e  r 16 B

36%
-1529

H o u s e  r  18 H o u s e  # 19 H o u s e  z 17

4 1  % 
-425

4?,. 7% 
- 6 6

42%
■363

A d d i t i o n a l l y ,  f o r  p o i n t  o f  r e f e r e n c e ,  t h e r e  w e r e  t w o  
(2 )  S e n a t e  r a c e s  w o n  w i t h  50% p l u s  6 a n d  12 v o t e s  r e ­
s p e c t i v e l y ,  f o u r  ( 4 )  S e n a t e  r a c e  w o n  b e t w e e n  51% a n d  
55% ,  a n d  f o u r  ( 4 )  H o u s e  r a c e s  w o n  w i t h  b a r e l y  m o r e  t h a n  
50% ( p l u s  1 2 ,  3 4 ,  60 a n d  63 v o t e s  r e s p e c t i v e l y )

As  w a s  n o t e d  p r e v i o u s l y  i n  c o m m e n t s  o n  t h e  o r i g i n a l  
H JR  9 ,  a l l  g u b e r n a t o r i a l  r a c e s  e x c e p t  1970 w o u l d  h a v e  
r e q u i r e d  a r u n o f f  e l e c t i o n  E v e n  t h e  d e c . s i v e  1 7 , 0 0 0  
v o t e  m a r g i n  o f  t h e l 9 8 2  r a C '  l e f t  t h e  w i n n e r  w i t h  45% 
o f  t h e  b a l l o t s  c a s t  f o r  t L a t  r a c e ,  a g a i n  d u e  t o  t h e  
s t r o n g  s h o w i n g  o f  t h e -  L i b e r t a r i a n  a n d  I n d e p e n d e n t  
c a n d i d a t e s .

IC~] .



SELECT A

***** BROWSE FILE IN BILL ORDER *****
BILL NUMBER STATUTE ACTION
HB 409 15.15*030 AMENDED
HB 409 15*25*025 ADDED
HB 409 15*25.030 AMENDED
HB 409 15.25*060 AMENDED
HB 409 15.25.070 REPEALED
HB 409 15.25.140 REFERENCE
HB 409 15.25.150 REFERENCE
HB 409 15.25.160 REFERENCE
HB 409 15.25.170 REFERENCE
HB 409 15.25.180 AMENDED
HB 409 15.25.180 REPL6REIN
HB 409 15.25.180 REFERENCE
HB 409 15.25.190 REPEALED
HB 409 15.25.190 REFERENCE
HB 409 15.25.200 AMENDED
HB 409 15.25.200 REFERENCE
HB 409 15.25.201 ADDED
HB 409 15.60.010 AMENDED
HB 409 15.60.C10 REFERENCE

BILL NUMBE AND ,JHIT ENTER BILL NUMBER HB 409 STATUTE 1560010
. RETURN TO MAIN MENU ?

'****# BROWSE FILE IN BILL ORDER * * * * *

BILL NUMBER STATUTE ACTION
HB 409 15.60.010 AMENDED
HB 409 15.60.010 REFERENCE
HB 410 16.05.340 AMENDED
HB 41 1 01.10.070 REFERENCE
HB 412 18.50.030 REFERENCE
HB 412 18.50.500 ADDED
HB 412 18.50.500 REFERENCE
HB 412 18.50.510 ADDED
HB 412 18.50.510 REFERENCE
HB 412 18.50.520 ADDED
HB 412 18.50.520 REFERENCE
HB 412 25.23.000 REFERENCE
HB 412 25.23.185 ADDED
HB 412 • 47.35.100’ REFERENCE
HB 413 39.20.180 REFERENCE
HB 413 39.50.200 ADDED
HB 413 41.35.300 ADDED
HB 413 41.35.300 REFERENCE
HB 413 41.35.305 ADDED

A BILL. NUMBER AND HIT ENTER BILL NUMBER HB 413 STATUTE 4135305
RETURN TO MAIN MENU ?

:e l e c t



1 .  REQUEST I I .  FISCAL DETAIL
Bi 1 1 , / R e s o l u t i o n  N o . : h r  4nq
J it 1 e : Relating to PrinUL Gen Elections

Sponsor:Houst. Judiciary Committee_______

Requestor: Hnu<v^ Judiciary Committee

Agency Aftected: nffir.p nf the Governor 
Program Category Affecteo:FYPr npera'tions 

BRU, Program of Subprogram!!; Atfectea:

Division of Elections

EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 33 I FY 84 1 FY 85 i FY 86 i FY 87 i FY 38 I
OPERATING 1 1 1 1 I 1

100 PERSONAL SERVICES 1 l 1 1 1 1
200 TRAVEL 1 1 I 1 1 1
300 CONTRACTUAL 1 1 1 1 1 ~  I
400 COMMODITIES 1 1 1 1 1 i
500 EQUIPMENT 1 1 1 1 1 1
600 LAND & STRUCTURES 1 1 1 1 1
700 GRANTS, CLAIMS, ETC i i i i i i

1 1 - 1 1 1 !
TOTAL OPERAT I NG •c11c11c:ii/— 

Tic
:iic:i

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- I -0- i -0- i -0- -0- 1 -0- 1
FEDERAL FUNDS 1 I 1 I 1 i
OTHER (Specify Source) I I t 1 1 I

1 i 1 i 1 1

POSITIONS:

F U L L - T I M E 1 l 1 1 1 1
P A R T - T I M E 1 1 1 1 1 1
T E M P O R A R Y 1 1 1 1 1 1

1 1 1 1 1

I I L  SOURCE OF FUNDS TO OFFSET FISCAL TMPACT OF BILL: Not Provided

IV. ANALYSIS: The passage of this legislation would not have an appreciable

fiscal impact on the division.

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: Dana C. Coffman, Denpty Director Phone: 586-6181

Division: Division of Flectio/^ f j  l \  § I Date: May 10. 1983

Approved by Commissioner: 7 l ~ 3 : Da te: May 11 .1 983_______
Department: l i e u t e n a n t .  G o v e r n o r  __________[___________________

D i s t r i b u t i o n :
Original to Legislative Finance

Co d v  to Office of Management and 3udget (for Leaislature introduced bills)

Cooy to Department (for Governor introduced bills)

CoDy to Sponsor

Copy to Requestor (if different from Sponsor) 3/8/83
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rXP»:I«*i)ITUltr5*/1:TVTL*lJl~S; (Hwur.andr. of Dollars)
— • *■ r» *1 i V" i)7

OPERATING

]OU"i,LKSO;.V.L SERVICES 

m  TRAVEL 

300 CONTRACTUAL 

400 COMMODITIES

r»oo i :o ii3i'«‘ ;ri,T
•600 LAN!) ft STRUCTURES 

.700 GRANTS, CLAIMS, ETC

*10TAL Ol  t i ’/.'l I NG

CAPITAL

I! I. VI: I.TIE

i ’y o : f 1 Y 84 ' 1 Y Ob  " f y  m f Y 87 1 Y C o

0 0 O ’ 0 0

GLNLRAL 1 UNO 0 0 0 0 0

FEDERAL FUNDS

0TIIE.fl (Specify Source)

______ J

POSITIONS:

LULL-1 IMF. 0 0 0 0 0

PART-TIME

TEMPORARY

1

III. SOURCE OF RJNDS TO OFFSET FISCAL IMPACT OF BILL:

Th e  s o u r c e  o f  f u n d i n g  was  n o t  i d e n t i f i e d  by t h e  s p o n s o r s .

IV. ANALYSIS: Atta ch a separate, yagrs-for any Analysis .

Prepared Ay: /  Phoney _____

l)ivision:piarming, Policy I ..? j L^lu^tJJ3ri/iitjaL3.tati^i£5 ,)l!L0 __

Approved \ J  Cc/m.isr.ionor:*" Date: 4 ~ / ?  <//•*'?

\ * w v \ ™ n i \ A . y .  —   - " A  ■

PiMribni inn:

Original to Legislative Finance
C o p y  t o  O i  I ’i c e  u i  M i n a y e i i e i M  a n d  I ' u d y e l  ( f o r  I e g  i i  a l u r e  i n t r o d u c e d  h i l l s )
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(•Oi'.-/ in SiauM'i-
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COMMITTEE REPORT 
HOUSE

( 7 )
FURTHER

5/25/33 

M r .  S p e a k e r :

T h e  C o m m i t t e e  o n
JUDICIARY

D a t e :

h a s  h a d
11B 421

"Ail Act relating to open containers of alcoholic beverag 
motor vehicles. '

es in

under consideration and reports it back as follows:

[ ] 

[ ]

[ ] 

[ ]

d o  p a s s  [ ] d o  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS  f o r  _____________________________________

a n d  r e c o m m e n d s  ___________ ________

[ ] s a m e  t i t l e
[ ] n e w  t i t l e

AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N ew  F i s c a l  N o t e
[ ] Zero Fiscal Note Attached 

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e

M E M BE RS  S I G N I N G  
DO PASS

____
/ /

/

'J  /
' / /  Y /  1< 0  r  . t  j ?

-7 - 7 - I -----------------    ~ T ~

T
-1 .Si. ■> ' .<

Comrn i  t t e e

M EM BER S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S :

.O i  I

C H A I R M A N



DEPARTMENT OF PUBL I C  SAFETY 

POS I T I ON  PAPER - HB 421 

S u p p o r t

T h i s  b i l l  w i l l  p r o v i d e  a n o t h e r  l a w  e n f o r c e m e n t  t o o l  t o w a r d  r e d u c i n g  t h e  
d r u n k  d r i v e r s  o n  t h e  r o a d .

M a k i n g  i t  a v i o l a t i o n  t o  h a v e  a n  o p e n  c o n t a i n e r  i n  t h e  p a s s e n g e r  
c o m p a r t m e n t  o f  a m o t o r  v e h i c l e  s h o u l d  r e d u c e  t h e  t e n d e n c y  t o  d r i n k  w h i l e  
i n  t h e  p r o c e s s  o f  d r i v i n g ,  w h i c h  now i s  t h e  o n l y  v i o l a t i o n  r e l a t e d  t o  
a l c o h o l i c  b e v e r a g e s  i n  a v e h i c l e .
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Offic ia l Business

t a t e  H e g t e i a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s  

R e p r e s e n t a t i v e  M i k e  S z y m a n s k i

SR-A-Box 1304R 
Anchorage, Alaska 99502 

Phone (907) 349-3373
W hile in  Session: 

Pouch V 
State Capitol 

Juneau, Alaska 99311

April 26, 1984

TO:

FROM:

SUBJECT:

Representative Charlie Bussell 

Chairman, Hou^-^ftniiciary Committee

5ree’entarive 

House Bill 421

At the present tine, there is no open container statute on the books. 

Under 13AAC 02 545, drivers are prohibitrd from drinking while driving 

but there is nothing which prohibits the driver from being in a car 

where there is an open alcoholic beverage container.

Nineteen other states have an open container law(see attached analysis). 

Some of these states have had such a lav/ on the books since the 1930’s. 

Two that are relatively frequent (Hawaii and Utah) were contacted by 

House Research.

Utah enacted their law in 1981, mainly to make a statewide statement of 

illegality. They have counties and the counties were locally enacting 

their ov/n laws about drinking and driving and it caused confusion —  you 

corId drive from one county to another and the law would change. It was 

also not hgJhly enforced because of the confusion.

Hawaii enacted their open container law in 1981. They have never had 

municipul ordinances. Their law was in response to the couity police 

whc, time and again, responded to accidents and found empty alcohol 

containers at the scene.



. From: U".S.‘ Department of Transportation, National'llghway 

Traffic Safety Administration 

"Alcohol-Highway Safety: A Digest of State Alcohol- 

Highway Safety Related Legislation 1983"

ANALYSIS BY STATES— HIGH-INTEREST LEGISLATION (C o n tin u e d ) .

Stato Dram Shop OporuCojilalnQr
Commun1ty 
Sorvlce

Mandatory 
Jal1—1st Offonso

Mandatory 
Jail— 2nd or Other Offenso

ALABAMA Ftatuto

ALASKA Statute i . • • ■.«

ARIZONA No X X X

ARKANSAS No

CALIFORNIA No X X

COLORADO Statuto X

CONNECTICUT Statute X

DELAWARE No

DISTRICT OF COLUMBIA Case law

FLORIDA Caso law X

GEORGIA Statuto

HAWAI1 Caso law X X

IDAHO Caso law X

ILLINOIS Statuto X

INDIANA Caso law X

IOWA Statuto X

kANSAS No X

KENTUCKY Caso law X

LOUISIANA No X X X

MAINE Statute X X

MARYLAND No X

MASSACHUSETTS Statuto

MICHIGAN Statuto X X

MINNESOTA Statuto X

MISSISSIPPI Caso low

MISSOURI Caso low •

MONTANA No X X

NEBRASKA No X

NEVADA No
• X

NEW HAMPSHIRE No X

NEW JERSEY Caso law X

NEW MEXICO Caso law X

NEW YORK Statuto
'

NORTH CAROLINA No X X

NORTH DAKOTA Statuto X •

OHIO Statuto - ... 1 -  ...
•



ANALYSIS BY STATES— HIGH-INTEREST LEGISLATION (C o n tin u e d )

Stato Oram Shop Ooon_C.onralnor
Commun1ty 
Sorvlco

Mandatory 
Jall-lst Offonce

Mandatory 
Jail— 2nd or Other Offonso

OKLAHOMA No X

OREGON Statute X

PENNSYLANIA Statuto X X X

PUERTO RICO No

RHODE ISLAND Statuto #

SOUTH CAROLINA No X

SOUTH OAKOTA No X

TENNESSEE Caso law X X X

TEXAS No * •

UTAH Statuto X X

YERMONT Statuto $
VIRGINIA No X

WASHINGTON Case law X X X

WEST VIRGINIA No X X X

WISCONSIN No X

WYOMING Statuto X X

Caso law-12 

Statuto -20 13 11 8 20
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STATE OF ALASKA 

FISCAL MOTE R e v i s i o n  D a t e , 1983 1

E i i  I / R e s o l u t i o n  N o . :  h b  421
II. FISCAL DETAIL

Agency Affected: Public Safety

Title?^  Act relating to open containers. . Program Category Affectea: Crime ID

Sponsor:pvep. S z y m a n s k i
Requestor: House State Affairs

BRU, Program of Subprogram^ ) Affectea: 
Alaska State T r o o p e r s ______________

EXPENDITURES/REVENUES: (Thousands of Dollars)

CAPITAL"

REVENUE

POSITIONS:

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

% FY 33 1 FY 34 ! FY 35 i FY 36 | FY 87 1 FY 88
OPERATING • 1. - 1 1 1 •

100 PERSONAL SERVICES 1 ‘I 1 1
200 TRAVEL 1 • 1 1 1
300 CONTRACTUAL '1 1 1 I

. 400 COMMODITIES 1 ! 1 I
500 EQUIPMENT 1 1 1 1
600 LAND & STRUCTURES t i l l

700 GRANTS, CLAIMS, ETC I I  1 1

1 1 1 1
To t a l  o p e r a t i n g i 0 1 i 0 1 1 0 1 1 0 1 -0-

TJNDING: (Thousands of Dollars)

GENERAL FUND 

FEDERAL FUNDS 

OTHER (Specify Source)

1 i 1 l

' 1  1 1 1

1 1 l 1 :

t i l l 1

FULL-TIME

PART-TIME

TEMPORARY

1 1

1 1

1 !

1 1

IV. ANALYSIS: Attach a separate page for any Analysis No fiscal impact anticipated

Division:... Ad m i r r l q t r a t - f v e  ’ S e r v i c e s Date: 5/24/83

Approved by Commissioner:

1
dC, Date:

Department: m h p  s a f e t -v  J 1 ' 1 ---

ibution:

Original to Legislative Finance

/

Copy to Office of Management and Budget (for Legislature introduced bills) 

Copy to Department (for Governor introduced bills)

Copy to Sponsor

Copy t o  R e q u e s t o r  ( i f  d i f f e r e n t  f r o m  S p o n s o r ) 3 / 8 / 8 3





$  COMMITTEE REPdftT
HOUSE

( 7 ) F U R T H E R :  P I T TAN C E

1 / 1 2 / 3 4  

M r .  S p e a k e r :

T h e  C o m m i t t e e  o n

D a t e :  V ,  ' /

JUDICIARY h a s  h a d  S SHB

"An A'lt relating to unlawful restraint of a minor.'

under consideration and reports it back as follows:

[ ;< ] d o  p a s s  [ ] d o  n o t  n a s s

[ ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )
, , I , , , , \  I A  ] s a m e  t i t l e

[ ] r e p l a c e  w i t h  CS  f o r  v. , \ \ I a  W  L'i 7 ( . i 1 \___________[ ] n e w  t i t l e

a n d  r e c o m m e n d s

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N ew  F i s c a l  N o t e

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e ___________________________________________________C o m m i t t e e

M EM BER S  S I G N I N G  MEMBE RS  H A V I N G
DO PASS  O T H E R  R E C O M M E N D A T I O N S :

/ A -

f.

; 1 / ( i l l > A  . A  /  •

1 ■- t  i / . * /  /  f
C H A I R M A N

H 60 ( R e v .  3 /81)



POUCH V Juneau. Alaska 9981 1 <907) 4 6 5 -4 9 9 0
A l a s k a  l ^ t a t e  S r g t B l a t a r p

H o u s e  o f  R e p r e s e n t a t i v e s

Representative Charlie Bussell Chairman

( E o m m i t e  a i t  J u M r i a n j

SSHB 444 
TABLE OF CONTENTS

A .  S p o n s o r  S u b s t i t u t e  f o r  H o u s e  B i l l  N o .  444
"An a c t  r e l a t i n g  t o  u n l a w f u l  r e s t r a i n t  o f  a  m i n o r . "

B .  S e c t i o n a l  A n a l y s i s
K e i t h  B .  L e v y ,  L e g i s l a t i v e  C o u n s e l .

C .  F i s c a l  N o t e
R i c h a r d  I .  P e g u e s ,  D i r e c t o r ,  A d m i n i s t r a t i v e  S e r v i c e s ,  D e p t  o f  L aw .

D .  A l a s k a  S t a t u t e s :  11.41.300-330.

E .  P e r t i n e n t  News  C l i p p i n g s .

F .  C h i l d - F i n d  T a b l o i d .

Mem bers :
r e p . J ohn L iska , v ic e  C hairman : R ep . R amona B arnes . Em eritus : 

r e p . jo e  Hayes : Rep . Hugh Malone : r e p . Don  C lo c ks in ; r e p . Ron Wendte



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 13, 1984

SUBJECT: Sectional analysis of SSHB 444

TO: Representative Charlie Bussell

FROM: Keith B. Levy X-S't—
Legislative Counsel

You have requested a sectional analysis of HB 444, "An Act 
relating to unlawful restraint of a minor." Since your re­
quest was submitted, Representative Liska has introduced a 
sponsor substitute for HB 444, so this analysis follows the 
sponsor substitute rather than the original bill.

SSHB 444 creates the crime of unlawful restraint of a minor, 
a class A misdemeanor. The offense is committed if a person 
takes, entices, or restrains a child under the age of 12 
with intent to conceal the child from the child's lawful 
custodian, under circumstances not amounting to kidnapping 
(AS 11.41.300) or custodial interference (AS 11.41.320 and
11.41.330). It is an affirmative defense to unlawful re­
straint of a minor that the defendant acted to protect the 
child from physical harm.

KBL:ojb 
J2/026



Proposed definition of "entice" for SSHB 444, if Committee members 
should want to use it Staff.

*Sec. 2. AS 11.41.370 DEFINITIONS is amended by adding a 

paragraph to read as follows:

(4) "entice" means to solicit, persuade, procure, allure, 

attract, coax or induce another person to accompany or 

remain with the person doing the enticing.



STATC OF ALASKA 1984 LtGlSLAIlVL SbbSlUN
Q - .  FISCAL NOTE '

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.:SSHB AAA  Agency Affected: npr,3 rt-nprif. T 3TT

T i f e :  . u n l a w f u l  r e s t r a i n t  cRfogram Category Affected:__________________

a m i n o r . "  A d m i n i s t r a t i o n  of .Tnsrirp_______
Sponsor: Rep. L i s k a ______________  BRU, Program or Subprogram(s) Affected:

Requestor: Rep. L i s k a ____________ ______ P r o s e c u t i o n __________________________

Date of Request: 1 / 1 2 / 8 4 ________  ________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 84 FY 85 FY 85 FY 87 FY 88 FY 89

OPERATING

100 PERSONAL SERVICES 40. d| 43.0 45.6 co Lo 51.2

200 TRAVEL M 5.1 5.4 5.7 6.0

300 CONTRACTUAL O' • .a 6 . 4 6.8 7.2 7.6

400 SUPPLIES 4.i 3.2] 3.4 3.6 3.8

5 0 ) EQUIPMENT 1 . :
- -- --

60U LAND 4 STRUCTURF.S
700 CRANTS, CLAIMS
800 MISCELLANEOUS
TOTAL OPERATING

- -o- - 5 7 . 4 5 7 . 7 61 .2 b 4 .8 68.6

CAPITAL 1

I REVENUE | 1 I |

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

' - 0 -  " 57.4 57.7 61 .2 64.8 68.6
*

POSITIONS.:

FULL-TIME - n - 1 1 1 1 . 1
PART-TIME
TEMPORARY J ........................

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Not specified by sponsor.

ANALYSIS: Attach a separate page far analysis

/ \ t  c A  c j< ~  C7 ^' » ka=>
y; Ricnard I. Pegues, DireqfprPrepared By

Division: AdministT^ive^erTfticeB)

Approved by Commi _

Agency: D epa rc ra en t o f  Law

i l s t r a p i v e / T b e r ^ i c e e ) _________ /

/ \ t \ L x .
i s s i o n e r :  N o rm a n d y . n d rs .u c h

Legislative Sponsor 

Requestor

Office of Management and Budget 

Impacted,Agency(ies)

Phone:_ 

Date:

Distribution (by Agency preparing fiscal note): 

Legislative Finance

A 6 5—367 2
1/18/84

Date: 1/18/84

1 2 / 1 / 8 3
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Fiscal Note 
Analysis 
SSHB 444

January 18, 1984

This bill will provide class A misdemeanor punishment of 
individuals who unlawfully take > entice or restrain a child under 
12 years of age, without rising to the level of child molesting 
or sexual abuse. The Municipality of Anchorage has a similar 
ordinance and municipal prosecutors report that they prosecute 20 
to 25 such cases each year, based upon the evidence they are able 
to develop. The incidence of enticement complaints, in the 
municipality, is much higher averaging about 35 complaints per 
month.

The department estimates that 40 tc 50 of these offenders 
will be prosecuted each year if this bill is enacted. Because 
restraint and enticement is not yet unlawful, in most of the 
state, no hard data on the statewide incidence rate is available. 
Cases involving young victims are difficult to prove because 
these victims are usually the prosecution's principal witnesses. 
Therefore developing these cases can often take a substantial 
amount of attorney time. The department believes, however, that 
use of a paralegal trained in assisting the victims of sensitive 
crimes will be just as effective in developing evidence and far 
more efficient in terms of state resources. A paralegal 
assistant, at Anchorage, will be needed, if the bill is enacted.



Fiscal Analysis - SSHB 444

This analysis assumes the addition of a Paralegal 
Assistant II (SR16), at Anchorage, to develop the evidence needed 
to prosecute unlawful restraint and enticement of children under 
12 vears of age. The position will be available to most of 
Southcentral Alaska and a modest travel budget is provided for 
that purpose. Costs beyond FY 85 have been calculated with a 61 
inflation factor.

Personal Services ' 40,569

Travel - Paralegal travel 200 pm = 2,400
Witness travel 200 pm = 2,400 4,800

Contractual - Staff communications/copying
250 pm = 3,000 

Witness fees 25 each X 10 per mo.
= 3,000 6,000

Commodities - Ongoing - expendables and
library - 250 pm = 3,000 3,000

Commodities - Single time - new position 1,500 1,500

Equipment - Single time - new position 1,500 1,500

Total 57,369



1.

2.

POSITION TITLE 

 Paralegal Assistant II

ruTrariima

TYPE OF POSITION

PFT

STAFF MONTHS
1 2

RP NUMBER PCN NUMOER

RANCE/STEP

16A
DRU PRIORITY

OARC. UNIT 

GHU
LOCATION

Anchorage

FORM 12 PACE/LINE

ELECTION DISTRICT v.Vl'l.v/t v

3. CONTINUATION LEVEL ADDITION

4. TYPE OF EXPENDITURE AHilUHT
1 2 3

PERSONAL SERVICES

5. Salary 30,876
6. Denefi tjs 5,064

7. Supplemental Denefits 1 ,893
0. Fixed r  nefIts 2,736 -  .

*
1 0 1 . PERSONAL SERVICES 6i 40,569

Travel 02 4,800
11. Contractual 03 6,000

12. Commodi ties 04 A, 500

13. Equipment 05 1,500

14. Other

15. TOTAL COST 57.369

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002

17. G.F. Match 1003

10. General Funds 1004 57.369

19. l-A Receipts 1005

20. Program Receipts 1020

21. Other

$

FOR OiM USE ONLY 

4A KEY NUMOER crmamwril'ma

JUSTIFICATION

A paralegal assistant will be required to develop 

evidence to prosecute the crime of unlawful restraint or 

enticement of children under 12 years of age, if HB 444 

is enacted. These cases are difficult to prosecute 

because of the young age of the victims who are normally 

the prosecution’s principal witnesses, A paralegal, trained 

in the special techniques necessary to interview and 

prepare young victims for trial, is best suited for this 

task.

13 REQUEST FOR ' NEW POSITIONL

AGENCY.

PROGRAM...

DRU,

COMPONENT
r.M nr, i7/nji- u

DEPARTMENT OT LAW

ADMINISTRATION OF JUSTICE

PROSECUTION

THIRD JUDICIAL DISTRICT

Page 1 of

Revised Dato

FY 85
IXX2
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§ 11.41.300 A l a s k a  S t a t u t e s

C o lln lJ?ab < c fi'ren c e s . — 1 Am. Ju r . 
2d, Abduction anB4\j<lnnpping, § 1 e t seq.

•1 C.J.S., A bductionT '-il el. seq.; 51 
C.J.S., K idnapping, § 1 e ts^ q ..

Forcing another to tm nsporiN tqe  as 
constitu ting  offense of kidnapping orN>J 
abduction, 62 AI.R 200.

Fiction of loss of services as a cy 
of action for abduction of c]\jid\ 72 AI.R 
847.

Kidnapping or olherirfTminal offense by

Fraud or false Dpett-nses, kidnapping by, 
95 AI.R2d 455 

W hat te4tarm w ithin provisions of stnt- 
utes^irtcrcasing penalty for kidnapping 
lyRere victim suOers harm , 11 AI.IMd 

'1053.
.S eizure or detention for purposes of com­

in g  rape, robbery, er sim ilar offense as 
constitm lngsopara te  crime of kidnapping, 
43 Al.R3d

-t^Im inal offense by Necessity and suTTirlqncy of showing, in 
taking or reinovak^rfchild  by, o r under kidnapping p ro se c u tio n ^  h*it detention
authority  of, utfrent, or one in loco was w ith in ten t to "secreTltSLconnrie
parentis. 7LAT.R 317.

OffeiiMr^of abduction or kidnapping as 
afTecp'flby defendant’s belief in legality  of 
hitr'net, l i 4  ALR 870.

victim. OS ALR3d 733.
\

Sec. 11.41.300. Kidnapping, (a) A person rommits the crime of 
kidnapping if

(1) the person restrains another with intent to
(A) hold the restrained person for ransom, reward, or other payment;
(B) use the restrained person as a shield or hostage;
(C) inflict physical injury upon or sexually assault the restrained 

person or place the restrained person or a third person in apprehension 
that any person will he subjected to serious physical injury or sexual 
assault;

(D) interfere with the performance of a governmental or political 
function; or

(E) facilitate the commission of a felony or flight after commission 
of a felony; or

(2) the person restrains another
(A) by secreting and holding the restrained person in a place where 

the restrained person is not likely to be found; or
(B) under circumstances which expose the restrained person to a 

substantial risk of serious physical injury.
(b) In a prosecution under (a)(2)(A) of '.his section, it is an affirma­

tive defense that
(1) the defendant was a relative of'.he victim;
(2) the victim was a child under 13 years of age or an incompetent 

person; and
(3) the primary intent of the defo idant was to assume custody of the 

victim.
(c) Except as provided in (cl) of this section, kidnapping is an 

unclassified felony and is punishable as provided in AS 12.55,

34
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ers harm . 11 AI.R3d

on for purposes o f com- 
y. or sim ilar offense ns 
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ficiencv of showing, in 
.ition. th a t detention 
to "secre tl,"  confine 
13.

(d) In a prosecution for kidnapping, it is an affirmative defense 
which reduces the crime to a cla;;s A felony that the defendant 
voluntarily caused the release of the victim alive in a safe place before 
arrest, or within 24 hours after arrest, without having caused serious 
physical injury to the victim and without having engaged in conduct, 
described in AS 11.41.410(a)(1) or (? or 11 41.420. (§ 3 ch 106 SLA 
1978; am § 7 ch 102 SLA 19S0)

C ro ss  re fe re n c e s . — For punishm ent, 
.see AS 12 55.125(b).

E ffec t o f .am endm ents . — The 1980 
am endm ent inserted "or sexually assau lt 
him " following "injury upon I.an" n ea r the 
beginning of subparagraph (a tllllC ), and 
added "or sexual assau lt" a t the end of sub-

paragraph  (all 11(C).
L eg isla tive  h is to ry  re p o r ts . — For a 

report on C lu.ptcr 102, SLA 1980 (liCS 
CSSB 511), see 1980 Senate Jou rnal 
Supplem ent, No. 44. May 29,1980. or 19S0 
House Journal Supplem ent, No. 79, May 
28, 1980.

tits the crime of

•roti.'-r payment,
4e;
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N O T E S TO D E C ISIO N S

D

E d ito r 's  n o tes . — M any of the eases 
oiled in the notes below were decided 
under farm er AS 11.15.260.

T he im e o f  k id n a p p in g  is d e s ig n e d  
to  prc  cl th e  g e n e ra l p e rs o n a l s e c u ­
r i ty  o f  c itiz en s  both in th e ir persons and 
properly. Ladd v. S tate. Sup. Ct. Op. No. 
1 4so t File No. 24751, 508 P.2d 900 1 1977), 
cert, denied, 435 U.S. 928, 98 S. Ct. 1498, 
55 L. Ed. 2d 524 11978).

C o n s ti tu tio n a lity  o f fo rm e r s ta tu te . 
— See LevnshnkofT v. S tate , Sup C t. Op. 
No 1440 (File No. 2830), 56a P.2d 504 
(19771.

S c o p e  o f fo rm e r s ta tu te . — See C rum p 
v. S ta te , Sup. Cl. Op. No, 2309 tF ile  No. 
4546). G25 P.2d 857 (1981).

F m  d isc u ss io n  o f  e le m e n ts  th a t  w e re  
r e q u ire d  lo  lie p ro v ed  under former AS 
11.15 200, see Davis v. S la te . Ct. App. Op. 
No. 23 (File No. 5100), 035 1’ 2d 481 
119811.

E x em p tio n . — The new crim inal code, 
which s ta tes tha t it is an affirm ative 
defense that defendant was a re la tive of 
the victim , provides for a broader exem p­
tion fmm the kidnapping s ta tu te  th an  the 
absolute exemption lor the abduction of a 
m inor by his parent under form er AS 
11.15.200. C rum p v. S tate , Sup. Ct. Op. 
No. 2309 I File No. 4516), 025 P.2d 857 
(1981).

For case discussing the paren tal exem p­
tion contained in A laska's former 
kidnapping s ta tu te , AS 1115.200. 
Lytligoo v. S tate , Sup. Ct. Op, No. 2235 
(F ile No. 11971, 020 I1 2d I0S2 11980).

L iab ility  o f ag e n t fo r p e rso n  no t e n t i­
tled  to  ciistod.t o f  ch ild . — Wl-ere a per­
son, while acting as an agent for a parent

not entitled  to custody, takes a child from 
one entitled  to custody, the person can be 
convicted of both the substantive crime of 
kidnapping and conspiracy to kidnap. 
C rum p v. S tate. Sup. Ct. Op. No. 23091File 
No. 4540). 025 P.2d 857 (1981).

C o n sp ira c y  to  k id n ap . — Conspiracy 
to k idnap is no longer defined ns an offense 
in A laska under the newly revised crim ­
inal code. Lvtbgoc v. S ta te , Sup Cl. Op. 
No. 2235 (File No. 4497), 626 J’.'Jd 1082 
(1980).

S e p a ra te  c rim es . — Rape, assault with 
a dangerous weapon, and kidnapping \ ere 
separa te  crimes with separate  elcmc ts. 
Lacy v. S tate, Sup. Ct. Op. No. 2039 ti ;,e 
No. 3741), 008 P .2d 19 (1980).

S e p a ra te  sen ten ce*  w e re  ca lled  ro r 
w here defendant's conduct in kidnapping 
and raping his victim and assau lting  her 
w ith a deadly weapon constituted the com­
mission of three distinct offenses, e.irh of 
which violated a diffi rent societal intt rest 
S ta te  v. O a lu p in ti, Sup. Ct. Op No. 1 k.,i 
(F ile No. 30841, 565 P.2d 348 (1977).

S e n te n c e s  u p h e ld . — See Morrell v. 
S ta le , Sup Cl. ftp. No. 1577 (File No, 
2790). 575 P.2d P.00 11978); Posl v. S late. 
Sup. Cl. Op. No. 042 t File No. 2851). 580 
P .2d 301 11978g Davis v. S tate, Ct. App. 
Op, No. 23 (File No. 51(10), 035 P 2d »S1 
119811; W illiams v S tale, Cl. App. Op. No. 
139 I File No. 5076). 052 P  2d 478 (1982).

S e n te n c e  fo u n d  ex cess iv e . — See 
llin tz  v. S tate, Sup. Ct. Op No. 2334 (File 
No. 3541), 027 P.2d 207 1)981).

A pp lied  in N ukapigak v. S tate, Ct. 
App. Op. No. 90 tl 'ile  No. 58201. 045 P 2d 
215 119821; Hidwell v S ta te , Cl. App. Op. 
No. 199 t l ’ile No. 02901, 050 P 2d 592
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§ 11.41.320 A la sk a  S t a t u t e s § 11.41.370

119831; Baker v. State, Ct. App. Op. No. Cited in Nukapigak v. State, Sup. Ct. 
202 I File No. G9G1), 655 P.2d 1324 (19831; Op. No. 2G67 (File No. 5820). P.2d
Reynolds v. State, Cl. Anp. Op. No. 262 (19S3); Johnson v. Stale. Ct. App Op. No.
(File No. 6S90), 664 P.2d 621 (1983). 267 (File No 6062), 005 P.2d 566 11983).

S e e .  11.41.320. C u s t o d i a l  i n t e r f e r e n c e  in  t h e  f i r s t  d e g r e e ,  (a) A 
p e rso n  c o m m its  th e  c r im e  of cus tod ia l  in te r fe re n ce  in th e  f i r s t  d eg ree  
i f  th e  p e rso n  v io la te s  A S  11.41.330 and  c a u se s  th e  v ic t im  to  be rem oved  
from t h e  s ta te .

(b) C u s to d ia l  in te r fe re n c e  in th e  f i r s t  d e g re e  is a c la ss  C felony. (§ 3 
ch 166 SL A  1978)

C ollateral references. — Fiction of 
loss of services as condition of action for 
abduction of child. 72 ALR 847. 

Kidnapping or other criminal offense by

taking or removal of child by, or under 
authority of, parent or one in loco parentis, 
77 ALR'317.

S e c .  11.41,330. C u s t o d i a l  i n t e r f e r e n c e  in  t h e  s e c o n d  d e g r e e ,  (a) 
A pei son c o m m its  t h e  c r im e  o f  custod ia l in te r fe re n ce  in th e  second 
d e g re e  if, b e in g  a  re la t iv e  of  a child  u n d e r  IS  y e a r s  o f  age  o r  a  re la t iv e  
of a n  in c o m p e te n t  p e rso n  a n d  k n o w in g  t h a t  th e  pe rson  h a s  no legal 
r i g h t  to do so, th e  pe rson  ta k e s ,  en tices ,  or k eep s  t h a t  child  or  in co m p e­
te n t  pe rso n  from a law fu l c u s to d ian  w ith  in te n t  to hold th e  ch ild  or  
in c o m p e te n t  p e rso n  for a p ro t ra c te d  period.

(b) C u s to d ia l  in te r fe re n ce  in th e  second deg ree  is a c la ss  A m is d e ­
m e a n o r .  (§ 3 ch  166 SLA 1978)

S e e .  11.41.370. D e f in i t i o n s .  In AS 11.41.300 — 11.11.370, u n le s s  
th e  con tex t  r e q u i r e s  o th e rw ise ,

(1) " law fu l  c u s to d ia n "  m e a n s  a p a re n t ,  g u a rd ia n ,  or o th e r  pe rso n  
re sp o n s ib le  by  a u th o r i t y  of law  for th e  care ,  cus tody , o r  con tro l  of 
a n o th e r ;

(2) " r e l a t i v e ” m e a n s  a  p a re n t ,  s te p p a re n t ,  an ces to r ,  d e s c e n d a n t ,  
s ib l in g ,  unc le ,  o r  a u n t ,  in c lu d in g  a re la t iv e  o f  th e  s a m e  d e g re e  th ro u g h  
m a r r i a g e  or  adop tion ;

(3) " r e s t r a in "  m e a n s  to  re s tr ic t  a pe rson ’s m o v e m e n ts  u n la w fu l ly  
and  w i th o u t  co n sen t ,  so a s  to in te r fe re  s u b s ta n t ia l ly  w ith  th e  p e rso n 's  
l ib e r ty  hv m o v in g  th e  p e rso n  from one place to  a n o th e r  o r  by  con fin ing  
tin; pe rson  e i t h e r  in th e  p lace  w h ere  llu* re s tr ic t io n  co m m en ces  or  in it 
p lace  to  w h ic h  th e  p e rso n  h as  been moved; a iv>u‘ a in t  is " w i th o u t  
co n sen t"  i f  it. is acrfiinp lished

(A) by n cq u io sccn cco ft .b e  re s t r a in e d  person , if  the  r e s t r a in e d  p e r  ,.n 
is u n d e r  16 y e a r s  o f  a g e  or  is incom peten t a n d  th e  r e s t r a in e d  pe rso n 's  
law ful c u s to d ia n  h a s  n o t  acqu iesced  in th e  m o v e m e n t  or  c o n f in em en t;  
or

(B) by force, th r e a t ,  o r  deception . (§ 3 ch 166 SLA  1978)
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\Y  y c3 rs  a g o f rB v e d  in -a  
q u ie t su b u rb  w ith  a sm all 
ro a d  a t th e  f ro n t  and a  
la rg e  YMCA sp o rts  field a t 
th e  back . W e . ch ild ren  
p la y ed  b o th  o i \  th e  road  
arid in th e  {jcld-1/t confident" 
a fc ty . C a r j> d rp v c  slow ly 

w h en  c h o r e a 1 w e re -a b o u t-  
an d  ^ v c ry in e  connected  
w ith  th e  YMCA w as con-, 
s id c rc d  to  be trustw orthy^ 
F rom  th e . age  of s ix ^ -T  
w alked  t o  school a lo ife .ffl 
o f ten  • s tru c k  u p -  convcrs-" 
ations w ith  s tran g e rs . No 
h a n n  e v e r  cam e to  m e. • 

"Y ou cannot tiring -up 
children wrapped' in cotton 
wool,” is an old saying, and 
a reasonable, one. Dr Spock 
and the other child experts 
\flrn mothers against >hc 

(Lngcrs. iof overprotecting 
their children. Oycrprptcctlon 
turns children into tinxious 
and neurotic adults. Children 
nust learn independence and 
iclf • confidence b y  dealing 

ith life at large. ‘ .
The recent spate of appal- 

ng child murders in the north, 
f England—as well as the 
pc and assault of little girls 

London parks—has.served  
• remind parents of a chilling 
uth. that is gradually,.bccom- 
g obvious in our lim n ; tThe.,. 
yo .of -sAffc' childhood, seem 

be over. We cannot, • it 
erni, raise our children wilh 
e freedom o f movcmrnl a id 
cial tgust that prevailed In 
r own-'.childhood. tV c.are 
adua3y'YcalLsiogthat child- 
11 to, ay have tonfc, a icon., 
nitd ho and from '.school 
til ttey arc 11 or 12; pcr- 
ps vj^h girls until ibey are

Parrals are -. .conung to .. 
ider;;and,.in identifying wilh 
io .sifiering’Tof' the little 
cllmi'j parcn tf,' that"young 
lildj'r are nq 'longer safe 

without adult super- 
/no t-in -parks, not on 

qr^tH  rpads, not in.j^e most 
f in a l '  sorts of places. Even 

r c-imrc playgrounds rspcti.- 
'tlly /Icsj^ned for childrcrt 
>r,ed''R Wotectivc adult eye, • 

.Children1 cannot be sent on 
■shopping/errands with an easy 
mind-ai^ more.

Sanf-ine advice from the 
child: erxperls about-not being 
neurotically over-protective 
towards children is all very 
reasonable and balanced; but 
the world wc arc coming to 
inhabit seems no-longer cillier 
baIanied or rcjsorab le. Wo 
m ay-have no choice but to 
see _ our children grow up 
anxious' "and insecure from 
over-careful protection: the
alternative i j j o  risk their not 
growing up ot all. S  

Thir spreading qttitudc 
cautic isiicss is'-exemplified byl 
a lluiiic Ollire film soon to b ii' 
shown in schools, called." Say 
No to Strangers,” *t replaces 
the more mildly named earlier 
,;tm, cntUIed "N ever .r~? Wi’lt 

-tigers." The film warns 
—i ■ never to accept

'•in a stranger; never 
a lift from a 
" '- • to  play out 

<o loiter on 
•"> school.
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Even so, some teachers and 
parents consider the film too 

.bland, since it doesn't spell out 
in si ark detail, what can hap­
pen to a child in Sexual-assault 
or murder. And psychologists 
point out that not all children 
ore assaulted o r killed - by 
tlra iiyc rs , . sometimes the 
attacker is a person they know. 
Can you teach children to be 
wary about speaking cveu to 
an apparent friend of the 
family without imbuing in 

^llicm . a wholehearted mis­
anthropy, a complete distrust 
of everyone, and a destruction 

-of the innocence that" is thr 
sweetest aspect of the child/
•• Obviously; children huvo 
always had to learn prudence. 
Many traditional fairy-tales 
are elliptical, warnings to 
children about'the dangers of 
the big wide world. The child 
psychologist Bruno llctielhcim 
thinks it is essential tha t girls 
lie told " Little lied Biding 
Hood," because it is Such an 
effective way of explaining,, 
tluoiigh metaphor and symbol, 
that tlirie  are wicked wolves 
around who will piqy on small 
girls unless they take p.c 
cautions. " Hansel and 
0 10 16 1 ," "Goldilocks," nnd 
"Beauty and the B east” all 
express childish fears which 
me very real; tlie-lc-K.of los­
ing the protection -of adults, 
the fear of being alone in an 
at cn world, the fear of the 
animal aspect of the male 
which must be neutralised 
through some magic power. 
The child has always had to 
learn to come to lerins with 
the dangers of life, hut there 
must also be trust: there must 
also be safe havens, good

y  i
•

•fairies, helping'frnotf 
woodcutters • w b o - .rp t t  
kindly godmother*^/ tv 4 
princes. . ft j

-. It is whca ay-of life 4  
threatening aoj*. frigt e 
th a t- it become*‘su ^ h ’i 

• -.outlook lor c h i lle d . £ '
Part of the reason 'd  

world has be writ o r .- I  
place for.children Str 
the sex- revolutior 
afraid. The ethic t 

.revolution is that 
shutild bo free . i r i  
sions; sexuality itse 

•be “ value-freR." -• 
in itself is*, neither t  
evil . . .  it simply cod' 
sexual activity bctvW 
sealing individuals. » 
its nature, is ’ unaa 
Th’.is states a recent V 
bearing the cndogscmi 
several dodors. plus v ' 
Alma Birk, counsellor i t  
Grccngross and. agony 

; Clairc Bayncx.- Whco I 
givon out with such au Ik* 
that sexuality has no mo,, 
basis, i t  must have a s; l]or*«, 
effect on sick minds. •' 
’"S im ilarly ., th e . /  N tioffal 
Council fo r  Civil- Libe tics i f  
campaigning for- a . 1c -wring 
of the ago of content, nd ;for, 
tlio removal -of, some incest 
taboos—such, a s  that 1 
bro ther and .sister. liowrveg 
well-meaning, their, n iti, there 
is bound to  be-''!! -r spouse 
among a sifqtlble.iniaoi tjj jJu t 
wc really, have come to the 
point where" anythin : goes 
There are cidulti-whov sexu i1 
fantasies r e v o l v e i d  cbll 
d rcn—the pornogr.vohy . j 
there to  p ro v e .it, a J  is tb  
Paedophile Jnfor natjooi E; 
change — and thcJe ri 
people whose Urges load the 
to hill- Such people fmust I 
affected by a d ic ta te  
opinion that • dcnoiuiaeV i  
repressions. When ffridame 
Lai taboo* nrfc Mripj cd,«wa 
uncontrolled individi ais mo 
te n d , to  ask th-m telve 
"W hy should n o f l  too. • 
my own thing? "

‘Hie libertarian nr; umenf 
tlint tiic problems crising 
a free society are v o r jh ;  
freedoms. But fre  rdorn
ulvvays a matter of pajatf 
conflicting righta u sd 1 j.

"esls. And what many pR 
feel Is that we artf ixp fr 
lng today, « t is « »  
decreaso fi*;tho trecdt 
the majority, to - rm p  
families with t r n j t lp p  
and. th^ optimism firit 
whole*-. Ipunanr ,tc in g  
goodv Every,day, j)v:e 
evidence ngfUnst Arif# 
accumulates.'-n /
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un law fu l  fo r  any person f T 1 '  C  ^  £ -£-t<.-*on o rVpe rsons 'V  and r.ntice ? . accost . . another
fc-^Ob-er, person* ^ o r " ' p e r s o n s  i n f n  - •'- p t - t0 en t ic e ,  such
p u s h e s ,  wooded • o r  ' sec luded a J  • autom° b i ! e ^  bu i ld ing ,  
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C r i m e s r v
Continued from  p age  A-l

g ir l?”  app roach  h as  given w ay to | 
“ help m e c a tc h  m y  bunny rabbit* i 

j n  the  woods.” T h e re  h av e  b e e n r i  
vcases of persons  posing a s  reli--

L 1 , _ : .* nc^V Investigators caU .m es.siuch as;;bu rgW « I luring chU-;'
and nmied robberies ;‘wlnte^':crim<a,f->;V(''r?:i:K?.;'p Children are “ ot the cnlv'vic-l

   ̂ ^
A nchorage police investlga-j*

Certa in ' c r im e s  -flourish* u n d e r  th e  c loak’of dark-iy

-t— include indecerit 'exposure j child  en t icem en t  and  as-ij  
sau lts  bn 'joggers  and  bicyclists;-* i i t - i ; / i f : (• 
" I n  a l 'sam p lff .fw o -w eek :p a r ted ; in  March,"police.';

--te.T5'oises'of'Js'(ariial assault:*;

— i 
—

I
 1

1

’ ,- werp cdllc^ld utvesdgate.

^ E n ticp n ien t  c a s e s  .'are .most" f requen t  ;during: t 
I ' / r tnon ths’of M arch , th rough  M a y ;  sa id  former. Juven ile '  
. ;  unit officer, M agg ie  B b r r e c c o . 'V ^ v.:!V '• r t -

Now  tKat'.sp.rina is h e re ,’p a re n ts  a r e  mprertikely,; 
f*'- to w a rn  children  abou t;  bad m e n ,”  and  m eans of jur-

-AnchorageyoiiCjyreported n-rase
gf child cnt cement in South Anchor­
age Friday involving a ' 10-yenr-oldl| ] 
t>oy. . "r £*..).• ;  '• N i l

Tlie boy said a man offered him aV 
ride home, bat he became frightened 
and lumped from Jtbo car. The  boy. 

"hid In the- vvoojla.-tjnj 11 -thp^uspec.t.;
—  • left;

to rs  Sherbahn and  William-.,. 
Dennis work on cases  of s e x u a l /  
assau lt ,  a c r im e  they say  is not r 
isolated in spring, but m ore  j: - 
likely to o ccu r  m spring-like*' 
w ea the r .  • 1 r  ~

Both investigators an d  A la sk a t 4- 
S ta te  T rooper  investiga tor  S g t ‘ 
W ayne S ta r r  said the rea so n : is  j” 
simple: m ore  w om en and  chil- — 
dren a r e  outside a s  the w e a th e r  _• 
w arm s  up.

Joggers  a r e  also likely to be r -  
I la rge ts  of a t tack .  I

Fem a le  joggers  and  bicyclists [| 
who w ander  from well-lit, open ** 
a re a s  in the ear ly  m orning and.-,! 
late evening a r e  p r im e  ta rge ts ,  | 
Dennis said. I

T he best w ay  to ave r t  th e 'd a iV —  
ger  of assaults ,  Dennis said, is tcf ! 

with  som eone else.'

'  ' i !

- j  _ 1 —

! !
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• i A b d u c t io n  a t t e m p t e d

.  I  > \n unidentified rnnn tr ied  to 
I  ab d u c t  an 8-year-old girl a t  a bus, 

f e t o p  Thursday  a f te rnoon. .. ,«

T h e  girl told Anchorage police
it she  h ad  ju s t  gotten off a
ople  M over bus a t  3:39 p .m .
i r  L ak e  R idge Road when the
n s topped  his c a r  and pno-
-.ed h e r  o v e r  to his car.

. . .  ‘  -*■

c a r ,  th e  girl r a n  to h e r  house  an  
told h e r  p a re n ts .  T he  fa th e r  then 
called  police. ' . •

T h e  girl said  m an  w a s  abou t 
49-yea rs-old and  d ro v e  a  b lue 

, Dodge p ickup th a t  w a s  d ir ty  an d
As the  m a n  beg an  fn leave the ha d_srwen?-h~rrnll d e n t s . .

(

t :
n

2  s e n t e n c e d  

f o r  c r i m e s  

c o m m i t t e d  

w h i l e  d r u n k
By
Daily N ew s reporter • ,

T w o  m e n  w e r e  s e n te n c e d  in  
u n r e l a t e d  "cases  F r i d a y  f o r  
c r im es  t h e y  c o m m i t t e d  d u r i n g  
w h a t  th e y  c l a i m e d  w e r e  a lc o ­
ho l- in d u ced  b l a c k o u t s .

In  one c a se ,  I s o m  C h a n e y ,  
49. w a s  s e n t e n c e d  t o  t w o  
y e a r s  in  j a i l  a n d  foUr y e a r s  
p ro b a t io n  f o r  a r s o n .  C h a n e y  
do u sed  h is  e x - w i f e ' s  t r a i l e r  
w i th  10 g a l lo n s  o f  g a s o l in e  
la s t  J u ly ,  c a u s in g  a n  e x p l o ­
sion and  a f ire .

" A f t e r  t h i s  o r d e a l  I k n o w  I 
w a n t  to  s to p  d r i n k i n g , "  C h a ­
n ey  to ld  s e n t e n c in g  J u d g e  J .  
J u s t i n  R ip ley .

" S o c i e t y  w o n ’t  t o l e r a t e  
s i m p l e m i n d e d  a l c o h o l i c - i n ­
d u c e d  v e n g e a n c e , "  R i p l e y  
s a id  b e f o r e  i m p o s i n g  C h a ­
n e y ’s sen ten ce ,  w h ic h  i n c lu d e s  
a 530,000 r e s t i t u t i o n  p a y m e n t .

In  th e  o t h e r  c a s e ,  R e x  W es­
to n .  23. w a s  s e n t e n c e d  to  o n e  
y e a r  in  j a i l  a n d  18 m o n t h s  
p ro b a t io n  fo r  g r a b b i n g  a j o g ­
g e r  a n d  a c h i ld  in  a p a r k  l a s t  
S e p te m b e r ,  r  • ->•

£  A ccord ing  to  c o u r t  p a p e r s ,  
v.Yston accos ted  a  w o m a n  jo g ­
g e r  b u t  let h e r  go w h e n  a ; . o t h ­
e r  ru n n e r  a p p e a r e d .  H e  l a t e r  
sp a tc h e d  a 7 -y e a r -o ld g i r l  a n d  
e a r n e d  h e r '  u n s id e  d o w n  to- 
w  a rcl I h T w o o risTI

W i tn e s s e s  c h a s e d  W e s to n  
. a n d  h e  d ro p p e d  th e  c i r l .

^ ;V

:̂ Y <oungsters?^  
^outside must 
/Cremain

’ With mlsstng-chlldren 
c a se s  receiv ing  m o re  public­
ity these  days ,  concerned  of­
ficials involved In child  c a r e  
a r e  m ak ing  a  g r e a te r  effort 
to a le r t  child ren  and  paren ts  
to  possible p rob lem s and J  
how to avoid  th e m '  £  < j j

H ere  a r e  1 2  s a fe ty  tips  ̂
tha t  p a ren ts  m igh t  w a n t  to 
sh a re  with th e ir  children.

•  Walk tall;* look s trong  
and  b e  a le r t  to  y o u r  sur--. j 
ro u n d in g s . ' ?

•  Avoid w alking; alone. 
Walk with fr iends ,w hen  pos-- 
sible. .

•  Occasionally  v a ry  you r  
rou te  hom e, b u t fb e  s u re  to  1 
d iscuss any  -^changes . w ith - 
p a re n ts  in a d v a n c e . . ' ' •

•  Do not w e a r  ea rphones  ' 
on the s t ree t .  T hey  biock  out 
s t r e e t  noise a n d  m a k e  y o u  a  
good ta rg e t .  , V -\.  : v j f

•  Do no tigop’lnto e m p ty  
buildings. Do not gu.Into.any 
building if you tiihik’ y c r^ d re  •

I being followed,? '
1 '•  •  Check to seo j ip y o a .  a re .v  

being followed by  l i k i n g  a t  j/
' reflections .tn^storc'ivlndpw’s;. 

o r  b y  c ross ing  th e  s t r e e t . ' ,^ ? }  .'
•  Never,-JtaUc- 'a b p u t fb p w ;  •, 

' m u ch  money? j ^  a re fc a i ry -^ i  
VIng.

•  D o 'p o t  h e s i ta te  to  givejd 
'.'■up y o u r  possessions if som e-vj 
1 one th rea ten s  you.. . V  Trust-“’y o o r  lnstinctA 'IfJ 
tuy.cH^V g e t!,’,’ a- A f unnjAvf ce! ino j*

, som eth ing  m igh t b e  wrong. ••
<» ivnpw' 'vWherd^.^jlocal 

, s to r e s V r e  in  y o u r -n e ig h b o r - ,
[ hood? ;They a r e  a ;godd pLaqe,)
I a  . . .  a «  ...U A n 'iiA M i • i r v 'u f  k a l r v V

s a y , , .™ .  _____
questions f rom  s tra n g e r? -^  
o v e r  the te lephone.

•  I t 's  OK to run a \y a y  oikl „ 
j-to sc reo tn , b h e ,v h l to r r id ck '-A  
som eone  w ho laAipying,-tdlw
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H a n d y m a n  g e t s  8 - y e a r  t e r m
*■ **• i • -*—l ,. . ik

R obert Sauer ,  who e a rn e d  the 
n ick n am e  " C a n d y m a n ” for e n ­
ticing young g ir ls  with can d y  and 
m oney, w as  sen tenced  to eight 
y e a r s  in prison T h u rsd ay  on four 
coun ts  of sexua l a b u se  of a 
m inor.

Superior  Court Ju d g e  Ralph 
Moody told Sauer ,  CT “ This is 
one of the  m o s t  s e v e re  child m o ­
lesta tion  c a s e s  I ’ve e v e r  s e e n ."

Moody sa id  the  p ro sp ec ts  of 
rehabili ta tion  w ere  questionable  
for a m an  of S au e r ’s  ag e ,  adding  
th e re  w as  a c l e a r  need  to rem o v e  
him from  the  public.

"W e can ’t to le ra te  c r im es  
against children,"  he said.

Sauer, who w as convicted  by a 
ju ry  Oct. 29, w as  sen tenced  to 14 
y e a rs  in prison, then o rde red  to 
se rv e  eight y e a r s  and  p laced  on 
probation for the  o th e r  six.

He w as ch a rg ed  with en g ag ­
ing in sexual a c ts  with four girls 
ranging in ag e  from 7 to 11 from 
late 1981 until mid-1982.



T h e s e  c h i l d r e n  a p p e a r e d  o n  t h e  r o l e  c a l l  a t  

t h e  c o n c l u s i o n  o f  t h e  t e l e v i s i o n  m o v i e

Chnrlotto Kimoy Cirnla Ioann Pallotl Ruiioll John Mori
0 0 0.9/10/68 O.OB.5/13/68 0.0 0 9/4/79

Snrnh Avon 
0.0 0. 1/6/75
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B ro a d c a s t  o n  NBC, O c to b e r  10, 1983 9-11 p .m . N.Y.T.

If you think you have any information on the w hereabouts of any of these children, or 
any other missing children, p lease call CHILD FIND, toll free (800) 431-5005 - in New 
York (914) 255-1848. All calls will be kept confidential.
Special thanks lo NBC and Alan londsburg Productions for making publication of this poster possiblo.
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/ ■ f / C  7 7  / /  $ 3Rodriquez lured students, witness says
by Jeff  Derliner
TlmM Writer

Carlos "Chico" Rodriquez en ­
ticed West High School s tudents 
into his web of pornography, bur­
glary, drugs and sex, the ju ry  in 
the Rodriquez trial was told 
Tuesday.

A fo rm er West High School 
s tudent took the witness s tand 
and declared  that Rodriquez had 
told him, "I get a whole bunch of 
people from West."

The youth, now 21, said he had 
just had s e x — at the invitation of 
Rodriquez — with a girl de­
scribed as  a West High s tudent 
but a s t ran g e r  to the hoy, when 
Rodriquez m ade the rem ark .

The 1302 W. 2Gth Ave. home 
w here  Rodriquez lived and alleg­
edly directed his ring of juvenile 
burglars, prostitutes and por­
nography s ta rs  is just a short dis­
tance rom West High.

Now an Anchorage college 
student, the witness described 
how he willingly engaged in sex 
with Rodriquez a f te r  the m an 
picked him up in a chance  en­
counter. The young m an said he 
had just left work at  midnight 
one s u m m e r  night in 107H and

w as walking to an ail-night s tore  
when Rodriquez offered him a 
ride.

The youth acknowledged 
smoking m ar i ju an a  with Rodri­
quez and consenting to have sex 
first with the girl Rodriquez had 
in his bedroom  and then with Ro­
driquez himself. He said he re­
turned la te r  for m ore  drugs and 
sex. •

But it tu rned  out thnt the Ro­
driquez house was apparen tly  
under surveillance. The young 
m an , then 16 and enrolled in an 
Alaska S ta te  T rooper  youth 
training p rog ram , was con­
fronted by troopers about drug 
use and la te r  picked out of a su r ­
veillance photo showing him en ­
tering Rodriquez' house.

However, this youth was c h a r ­
acteris tical ly  different than the 
o ther  prosecution witnesses who 
have testified against Rodriquez. 
Dressed in a three-piece suit and 
speaking a r t icu la te ly  and for­
thrightly, the then-trooper 
tra inee  offered details about the 
several sexual encounters  in no 
u ncerta in  te rm s .  He also de­
scribed the movie studio set-up 
Rodriquez had to show and m ake

pornographic films.
T he  s tuden t’s testim ony was 

in con tras t  to tha t of o the r  p rose­
cution witnesses who, down and 
out, said  they found refuge with 
Rodriquez and reluctantly  traded  
sexual serv ices  for m oney and 
drugs. Or, in some cases , they 
said they w ere  raped o r  tried to 
fight off the m an 's  sexual a d ­
vances. Most w ere  hom eless and 
in trouble with the law.

Tuesday Superior Court Judge  
Ralph Moody charged  Defense 
L aw yer Mitchel Schapira with 
delving too deeply Into the 
backgrounds of the troubled 
youths. Schapira, In an  a t tem p t  
to d iscredit the prosecution wit­
nesses, has gone over and over 
their drug-using habits and their 
run-ins with authorities.

Moody ordered  the ju ry  out of 
the courtroom  Tuesday morning 
while he th rea tened  Schapira 
with legal sanctions if he contin­
ued a  line of questioning, which 
m ad e  it a p p e a r  ns if the wit­
nesses  were on trinl and not his 
client.

Rodriquez faces 28 felonies in 
the ca se  and all 12 victims nam ed 
in the  indictment have testified.

P rosecu to r  Paul Olson is calling 
to the stand o ther  w itnesses to 
corrobora te  the  stories told by 
the victims.

The only girl to testify becam e 
confused about which neighbor­
hood the m an  she knew as 
" R o m eo "  really lived in and, a l­
though she could re m e m b e r  few 
details  about the m onth she  re ­
portedly lived with Rodriquez, 
she told ju rors  she rem em b ered  
his tattoo.

Another witness Tuesday  told 
ju ro rs  that Rodriquez c a m e  to , 
his aide at Chilkoot Charlie’s 
when his c a r  wouldn't s ta r t .  He 
re tu rned  with Rodriquez to the 
older m a n ’s house to get som e 
cables to jum p-s ta r t  the boy’s 
car .  But instead, the boy testi­
fied, Rodriquez jumped him. Ro­
driquez allegedly ripped down 
the boy's pants before the youth 
was able to knock the m an  down, 
run back  to the b a r  and sum m on 
police. Officers found the boy 
hysterical and the Rodriquez 
hom e da rk  and deserted .

The teen told ju ro rs  that Ro­
driquez’ house was full of drug 
paraphenalia  and "looked like a 
whorehouse inside."





LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  J a n u a r y  1 3 ,  1 984

SUBJECT:
TO:

FROM:

S e c t i o n a l  a n a l y s i s  o f  HB 445
R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l  
C h a i rm an ,  House J u d i c i a r y  Commit tee
K e i t h  B. L e v y  
L e g i s l a t i v e  C o u n s e l

You h a v e  r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  o f  HB 4 4 5 ,  "An Act 
r e l a t i n g  t o  a t t o r n e y  f e e s . "  Unde r  p r e s e n t  law  (AS
0 9 . 6 0 . 0 1 0 )  t h e  Supreme C o u r t  h a s  t h e  d i s c r e t i o n  t o  d e t e rm in e  
by r u l e  o r  o r d e r  wha t  a t t o r n e y  f e e s  may be o r d e r e d  t o  th e  
p r e v a i l i n g  p a r t y  i n  c i v i l  c a s e s .  U nde r  t h e  a u t h o r i t y  o f  
t h a t  s e c t i o n ,  t h e  Supreme' C o u r t  e n a c t e d  C i v i l  R u l e  8 2 .
C i v i l  R u l e  82  doe s  n o t  d e a l  w i t h  a t t o r n e y  f e e s  i n  p u b l i c  
i n t e r e s t  c a s e s .  H oweve r ,  i n  a number o f  c a s e s ,  t h e  C o u r t  
has  d e t e rm in e d  t h a t  i n  a g e n u in e  p u b l i c  i n t e r e s t  c a s e ,  i t  i s  
an abu se  o f  d i s c r e t i o n  f o r  t h e  t r i a l  c o u r t  t o  award a t t o r n e y  
f e e s  a g a i n s t  t h e  p l a i n t i f f  i f  t h e  d e f e n d a n t  p r e v a i l s .  See 
G i l b e r t  v .  S t a t e ,  5 2 6  P . 2d 1131  ( A l a s k a  1 9 7 4 ) ;  Ancho rage  v .  
McCabe , 5136 P . 2 d 986  (A l a s k a  1 9 7 7 ) ;  Thomas v .  C r o f  t , 6 14 "
P . 2d 795 ( A l a s k a  1 9 8 0 ) ;  and SEACC v .  S t a t e ,  PdT3 , No. 
2 6 6 2 ,  ( A l a s k a  1 9 8 3 ) .
House B i l l  4 4 5  p r o v i d e s  t h a t  i n  a c i v i l  s u i t  a g a i n s t  a n o n ­
g o v e r n m e n t a l  p a r t y ,  i t  i s  n o t  an abuse  o f  d i s c r e t i o n  t o  
award  a t t o r n e y  f e e s ,  even  i f  i t  i s  a g e n u in e  p u b l i c  i n t e r e s t  
c a s e .

KBL : lmb 
L 3 / 0 8 0
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M E M O R A N D U M  J a n u a r y  1 3 ,  1984

SUBJECT: S e c t i o n a l  a n a l y s i s  o f  HB 445
TO: R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l

C h a i rm an ,  House J u d i c i a r y  Committee
FROM: K e i t h  B . Levy

L e g i s l a t i v e  C o u n s e l

You have  r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  o f  HB 4 4 5 ,  "An Act 
r e l a t i n g  t o  a t t o r n e y  f e e s . "  Unde r  p r e s e n t  law  (AS
0 9 . 6 0 . 0 1 0 )  t h e  Supreme C o u r t  ha s  t h e  d i s c r e t i o n  t o  d e t e rm in e  
by r u l e  o r  o r d e r  what a t t o r n e y  f e e s  may be o r d e r e d  t o  th e  
p r e v a i l i n g  p a r t y  i n  c i v i l  c a s e s .  Unde r  t h e  a u t h o r i t y  o f  
t h a t  s e c t i o n ,  t h e  Supreme C o u r t  e n a c t e d  C i v i l  R u l e  8 2 .
C i v i l  R u l e  82 does  n o t  d e a l  w i t h  a t t o r n e y  f e e s  i n  p u b l i c  
i n t e r e s t  c a s e s .  H oweve r ,  i n  a number o f  c a s e s ,  t h e  C o u r t  
has  d e t e rm in e d  t h a t  i n  a g enu in e  p u b l i c  i n t e r e s t  c a s e ,  i t  i s  
an abuse  o f  d i s c r e t i o n  f o r  t h e  t r i a l  c o u r t  t o  award a t t o r n e y  
f e e s  a g a i n s t  t h e  p l a i n t i f f  i f  t h e  d e f e n d a n t  p r e v a i l s .  See 
G i l b e r t  v .  S t a t e , 526  P . 2d 1131  (A l a s k a  1 9 7 4 ) ;  Ancho rage  v .  
McCabe, 586  P . 2d 986  (A l a s k a  1 9 7 7 ) ;  Thomas v .  C r o f \~, 614 
P . 2d 795 (A l a s k a  1 9 8 0 ) ;  and SEACC v .~STa te~ ; F T T d  , No. 
2 6 6 2 ,  (A l a s k a  1 9 8 3 ) .
House B i l l  4 45  p r o v i d e s  t h a t  i n  a c i v i l  s u i t  a g a i n s t  a n on ­
g o v e r n m en t a l  p a r t y ,  i t  i s  n o t  an abuse  o f  d i s c r e t i o n  t o  
award a t t o r n e y  f e e s ,  even  i f  i t .  i s  a g enu in e  p u b l i c  i n t e r e s t  
c a s e .

KBL : lmb 
L 3 / 0 8 0
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F i s c a l  N o te  
A n a l y s i s  
HB 445

J a n u a r y  1 9 ,  1984

T h i s  b i l l  a p p e a r s  t o  a d o p t  by s t a t u t e  t h e  c r i t e r i a  
e s t a b l i s h e d  b y  A l a s k a  Supreme C o u r t  d e c i s i o n s  o v e r  t h e  p a s t  
s e v e r a l  y e a r s .  B ec au se  t h i s  c r i t e r i a  f o r  aw a rd in g  a t t o r n e y  f e e s  
i n  p u b l i c  i n t e r e s t  l a w s u i t s  i s  a l r e a d y  b e i n g  f o l l o w e d  by t h e  
c o u r t s ,  no  a d d i t i o n a l  f i s c a l  im pac t  i s  e x p e c t e d  t o  r e s u l t  by 
en a c tm en t  o f  t h i s  l e g i s l a t i o n .



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  J u n e  1 7 ,  1 9 8 3

S U B J E C T :  T h e  p u b l i c  i n t e r e s t  e x c e p t i o n  t o  t h e  a w a r d  o f
a t t o r n e y ' s  f e e s  ( W o r k  O r d e r  N o .  1 3 - 1 4 3 4 )

T O :  R e p r e s e n t a t i v e  J o h n  J .  L i s k a

F R O M :  K e i t h  B .  L e v y
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  a  n u m b e r  o f  q u e s t i o n s  i n  r e g a r d  t o  t h e  p u b l i c  
i n t e r e s t  e x c e p t i o n  t o  t h e  a w a r d  o f  a t t o r n e y ' s  f e e s  i n  c o u r t  
a c t i o n s .  S p e c i f i c a l l y ,  y o u  h a v e  a s k e d :

1 .  W h a t  i s  t h e  s t a t e  l a w  o n  a t t o r n e y ' s  f e e s ?

2 .  D o e s  C S S B  1 9 6  ( R u l e s )  am  p r o t e c t  t h e  n o n ­
g o v e r n m e n t a l  d e f e n d a n t  f r o m  t h e  p o t e n t i a l  f i n a n c i a l  
b u r d e n  o f  a  p u b l i c  i n t e r e s t  l a w  s u i t  w h e n  t h e  p l a i n t i f f  
l o s e s ?

3 .  I f  n o t ,  h o w  c a n  t h e  n o n - g o v e r n m e n t a l  d e f e n d a n t  i n  
t h i s  t y p e  o f  c a s e  b e  a d e q u a t e l y  p r o t e c t e d ?

I  w i l l  a d d r e s s  e a c h  o f  t h e s e  q u e s t i o n s  s e p a r a t e l y .

1 .  S t a t e  l a w  o n  a t t o r n e y ' s  f e e s

A S  0 9 . 6 0 . 0 1 0  p r o v i d e s :

E x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  s t a t u t e ,  t h e  s u p r e m e  
c o u r t  s h a l l  d e t e r m i n e  b y  r u l e  o r  o r d e r  w h a t  c o s t s ,  i f  
a n y ,  i n c l u d i n g  a t t o r n e y  f e e s ,  s h a l l  b e  a l l o w e d  t h e  p r e ­
v a i l i n g  p a r t y  i n  a n y  c a s e .

U n d e r  t h e  a u t h o r i t y  o f  t h i s  s e c t i o n ,  t h e  S u p r e m e  C o u r t  h a s  
a d o p t e d  C i v i l  R u l e  8 2 .  R u l e  8 2  s e t s  o u t  a  s c h e d u l e  o f  
a t t o r n e y ' s  f e e s  t o  b e  a w a r d e d  t h e  p r e v a i l i n g  p a r t y ,  " u n l e s s  
t h e  c o u r t ,  i n  i t s  d i s c r e t i o n ,  o t h e r w i s e  d i r e c t s . "  R u l e  82  
a l s o  p r o v i d e s
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S h o u l d  n o  r e c o v e r y  b e  h a d ,  a t t o r n e y s  f e e s  f o r  t h e  p r e ­
v a i l i n g  p a r t y  m a y  b e  f i x e d  b y  t h e  c o u r t  i n  i t s  d i s ­
c r e t i o n  i n  a  r e a s o n a b l e  a m o u n t .

T h e  p u b l i c  i n t e r e s t  e x c e p t i o n  t o  R u l e  8 2  s t a t e s  t h a t  " i t  i s  
a n  a b u s e  o f  d i s c r e t i o n  t o  a w a r d  a t t o r n e y ' s  f e e s  a g a i n s t  a  
l o s i n g  p a r t y  w h o  h a s  i n  g o o d  f a i t h  r a i s e d  a  q u e s t i o n  o f  
g e n u i n e  p u b l i c  i n t e r e s t  b e f o r e  t h e  c o u r t s . "  G i l b e r t  v .
S t a t e , 5 2 6  P . 2 d  1 1 3 1 ,  1 1 3 6  ( A l a s k a  1 9 7 4 ) .  T h e  e x c e p t i o n  i s  
n o t  p r o v i d e d  f o r  b y  s t a t u t e  o r  c o u r t  r u l e ,  r a t h e r ,  i t  i s  a  
m a t t e r  o f  p u b l i c  p o l i c y  e s t a b l i s h e d  b y  t h e  A l a s k a  S u p r e m e  
C o u r t  i n  a  n u m b e r  o f  c a s e s .  S e e  G i l b e r t  v .  S t a t e , 5 2 6  P . 2 d  
1 1 3 1  ( A l a s k a  1 9 7 4 ) ;  A n c h o r a g e  v .  M c C a b e , 5 8 6  P . 2 d  9 8 6  
( A l a s k a  1 9 7 7 ) ;  T h o m a s  v .  C r o f t , 6 1 4  P . 2 d  7 9 5  ( A l a s k a  1 9 8 0 ) ;

a n d  S E A C C  v .  S t a t e , ____  P . 2 d  ____ , N o .  2 6 6 2 ,  ( A l a s k a  1 9 8 3 ) .
C i t i n g  t h e s e  c a s e s ,  t h e  c o u r t  i n  S E A C C , s u p r a , s t a t e d  t h a t  
t h e  p o l i c y  b e h i n d  t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  i s

. . .  t o  e n c o u r a g e  p l a i n t i f f s  t o  r a i s e  i s s u e s  o f  p u b l i c  
i n t e r e s t  b y  r e m o v i n g  t h e  a w e s o m e  f i n a n c i a l  b u r d e n  o f  
s u c h  a  s u i t .

*  *  *

. . . a  p l a i n t i f f  w h o  i n  g o o d  f a i t h  s e e k s  t o  v i n d i c a t e  
m a t t e r s  i n f u s e d  w i t h  s t r o n g  p u b l i c  p o l i c y  c o n c e r n s  
s h o u l d  n o t  b e  p e n a l i z e d  b y  h a v i n g  a t t o r n e y ' s  f e e s  t a x e d  
a g a i n s t  i r .  u n l e s s  i t s  s u i t  i s  f r i v o l o u s .

S E A C C , s u p r a ,  a t  2 4 .  T h u s ,  t h e  a w a r d  o f  a t t o r n e y ' s  f e e s  i n  
t h e  s t a t e  i s  g o v e r n e d  b y  s t a t u t e ,  c o u r t  r u l e ,  a n d  p u b l i c  
p o l i c y  a s  d e t e r m i n e d  b y  t h e  S u p r e m e  C o u r t .

2 .  T h e  e f f e c t  o f  C S S B  1 9 6  ( R u l e s )  am

C S S I 3  1 9 6  ( R u l e s )  a m  a m e n d s  A S  0 9 .  6 0 .  0 1 0  b y  a d d i n g  a  n e w  s u b ­
s e c t i o n  t o  r e a d :

( b )  T h e  s u p r e m e  c o u r t  s h a l l  b y  r u l e  o r  o r d e r  p r o v i d e  
t h a t  t h e  c o u r t  i n  i t s  d i s c r e t i o n  m a y  c o m p e l  a  p l a i n t i f f  
i n  a n  a c t i o n  t o  p o s t  a  b o n d  o r  o t h e r  a c c e p t a b l e  s u r e t y  
w i t h  t h e  c o u r t  i n  a n  a m o u n t  d e t e r m i n e d  b y  t h e  c o u r t  t o  
b e  r e a s o n a b l e  u n d e r  ( a )  o f  t h i s  s e c t i o n .

T h i s  s e c t i o n  m e r e l y  g i v e s  t h e  c o u r t  t h e  d i s c r e t i o n  t o  
r e q u i r e  a  p l a i n t i f f  t o  p o s t  a  b o n d  o r  o t h e r  s u r e t y  t o  c o v e r  
a n y  c o s t s  o r  a t t o r n e y ' s  f e e s  t h a t  m a y  b e  a w a r d e d  a g a i n s t  t h e
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p l a i n t i f f .  S i n c e  t h e  c o u r t  m a y  n o t  a w a r d  a t t o r n e y ' s  f e e s  
a g a i n s t  a  l o s i n g  p l a i n t i f f  i n  a  g e n u i n e  p u b l i c  i n t e r e s t  c a s e  
a n y w a y ,  t h e  n e w  s e c t i o n  d o e s  n o t h i n g  f o r  t h e  w i n n i n g  d e f e n ­
d a n t .  T h u s ,  e v e n  i f  C S S B  1 9 6  ( R u l e s )  a m  i s  e n a c t e d ,  i t  w i l l  
h a v e  n o  a f f e c t  o n  t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  t o  t h e  a w a r d  
o f  a t t o r n e y ' s  f e e s .

3 .  P r o v i d i n g  a d e q u a t e  p r o t e c t i o n  f o r  w i n n i n g  n o n ­
g o v e r n m e n t a l  d e f e n d a n t s  i n  p u b l i c  i n t e r e s t  c a s e s

T h e  c o u r t  i n  S E A C C , s u p r a , r u l e d  t h a t  t h e  p u b l i c  i n t e r e s t  
e x c e p t i o n  a p p l i e s  i n  c a s e s  i n v o l v i n g  n o n - g o v e r n m e n t a l  
d e f e n d a n t s  a s  w e l l  a s  g o v e r n m e n t a l  d e f e n d a n t s .  A s  n o t e d  
a b o v e ,  t h e  p u r p o s e  o f  t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  i s  t o  
a v o i d  p e n a l i z i n g  a  p u b l i c  i n t e r e s t  p l a i n t i f f  w i t h  h e a v y  
a t t o r n e y ' s  f e e s  i f  t h e  l a w  s u i t  i s  n o t  f r i v o l o u s .  C i t i n g  
K e n a i  L u m b e r  C o .  v .  L e r e s c h e , 6 4 6  P . 2 d  2 1 5  ( A l a s k a  1 9 8 2 ) ,  
t h e  c o u r t  i n  S E A C C , s u p r a , p o i n t e d  t o  t h e  f o l l o w i n g  c r i t e r i a  
w h i c h  m u s t  b e  m e t  b e f o r e  t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  c a n  
b e  a s s e r t e d  b y  a  l o s i n g  p l a i n t i f f :

" ( 1 )  I s  t h e  c a s e  d e s i g n e d  t o  e f f e c t u a t e  s t r o n g  p u b l i c  
p o l i c i e s ?

" ( 2 )  I f  t h e  p l a i n t i f f  s u c c e e d s  w i l l  n u m e r o u s  p e o p l e  
r e c e i v e  b e n e f i t s  f r o m  t h e  l a w s u i t ?

" ( 3 )  C a n  o n l y  a  p r i v a t e  p a r t y  h a v e  b e e n  e x p e c t e d  t o  
b r i n g  t h e  s u i t ?

" ( 4 )  W o u l d  t h e  p u r p o r t e d  p u b l i c  i n t e r e s t  l i t i g a n t  h a v e  
s u f f i c i e n t  e c o n o m i c  i n c e n t i v e  t o  f i l e  s u i t  e v e n  i f  t h e  
a c t i o n  i n v o l v e d  o n l y  n a r r o w  i s s u e s  l a c k i n g  g e n e r a l  
i m p o r t a n c e ? "

S E A C C , s u p r a , a t  2 5 .  T h e  S u p r e m e  C o u r t  f e e l s  t h a t  t h e s e  
c r i t e r i a  a r e  s u f f i c i e n t  t o  e n s u r e  t h a t  a  p l a i n t i f f  m a y  n o t  
f r e e l y  h a r a s s  a n  i n n o c e n t  d e f e n d a n t  w i t h  a  f r i v o l o u s  l a w  
s u i t  u n d e r  t h e  c l o a k  o f  t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  w i t h ­
o u t  s u f f e r i n g  t h e  c o n s e q u e n c e s .  I t  w o u l d  a p p e a r  t h a t  t h e  
c r i t e r i a  s u c c e s s f u l l y  d o  j u s t  t h a t .  T h e y  e f f e c t i v e l y  l i m i t  
t h e  p u b l i c  i n t e r e s t  e x c e p t i o n  t o  s i t u a t i o n s  w h e r e  a  p r i v a t e  
p l a i n t i f f  i s  b r i n g i n g  a  m e r i t a b l e  l a w  s u i t  i n  t h e  g e n u i n e  
p u b l i c  i n t e r e s t  w i t h  n o  o p p o r t u n i t y  f o r  f i n a n c i a l  g a i n  t o  
i t s e l f .  I t  i s  d i f f i c u l t  t o  i m a g i n e  a  p l a i n t i f f  b r i n g i n g  a 
l a w  s u i t  m e r e l y  f o r  h a r a s s m e n t  u n d e r  s u c h  c i r c u m s t a n c e s .  
A c c o r d i n g l y ,  I  w o u l d  c o n c l u d e  t h a t  n o n - g o v e r n m e n t a l
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d e f e n d a n t s  i n  p u b l i c  i n t e r e s t  l a w  s u i t s  a r e  a l r e a d y  
a d e q u a t e l y  p r o t e c t e d  u n d e r  t h e  l a w .

I f  y o u r  i n t e n t  i s  t o  p r o t e c t  n o n - g o v e r n m e n t a l  d e f e n d a n t s  
f r o m  f r i v o l o u s  l a w  s u i t s ,  a n  a m e n d m e n t  t o  t h e  c u r r e n t  l a w  i s  
u n n e c e s s a r y .  H o w e v e r ,  i f  y o u  w i s h  t o  e l i m i n a t e  t h e  p u b l i c ,  
i n t e r e s t  e x c e p t i o n  a s  i t  a p p l i e s  t o  n o n - g o v e r n m e n t a l  
d e f e n d a n t s ,  t h a t  c o u l d  b e  d o n e  b y  a m e n d i n g  A S  0 9 . 6 0 . 0 1 0  t o  
l i m i t  t h e  c o u r t ’ s  d i s c r e t i o n  i n  a w a r d i n g  a t t o r n e y ' s  f e e s  i n  * 
t h e s e  c a s e s .

K B I . : l j b  
2 4 / 0 2 4
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October 24, 1983

MEMORANDUM

TO: Representative John Liska

FROM: Nancy Pease /?>
Legislative A n a l y s t '

RE: Public Interest Exemption Lawsuits
Research Request 83-200

Linda Edgeworth of your staff asked for information on public interest 
lawsuits in Alaska courts with regard to the exemption of attorney's 
fees. She indicated that you were specifically interested in public 
interest cases since 1973 in which the defense prevailed, and for such 
cases, the available information on the costs to the defendants and 
plainti ffs.

The general rule for attorney's fees in Alaska courts is that the 
losing party in a lawsuit may be ordered to pay, at the court's dis­
cretion, part of the prevailing party's attorney's fees as a compen­
satory gesture. The amount of attorney's fees charged to the losing 
party is determined by the court, either in accordance with a fee 
schedule based on the amount of the money judgement recovered in the 
case or, if there is no monetary recovery, "a reasonable amount" rela­
tive to the prevailing party's costs in trying the case [Alaska Rules 
of Court, Civil Rule 82].

The Alaska Supreme Court in Gilbert v. State, (Alaska 1974), establish­
ed a "public interest" exception to this rule by holding that " it is 
an abuse of [the court's] discretion to award attorney's fees against r 
a losing party who has in good faith raised a question of genuine ---
public interest before the courts" [526 P.2d at 1136]. Thus, the excep­
tion is designed to encourage plaintiffs to bring issues of public 
interest to the courts.

Ed Hein of the Legislative Affairs Agency's Legal Services Division 
explained to me that the Alaska Supreme Court has identified four 
criteria for determining whether a case may be designated as public 
interest litigation:

1. Does the case have the potential to affect public policies?
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2. Will numerous people receive benefits from the lawsuit if the
plaintiff succeeds?

3. Could only a private paity be expected to bring this suit?

4. Did the plaintiff have sufficient economic incentive to
bring the lawsuit regardless of any issues of public interest
i nvolved?

If the court can answer "yes" to the first three questions and "no" 
to the fourth question, then the case will be designated a public 
interest lawsuit, the exception to Rule 82 will apply, and the court 
will not charge the losing party with the prevailing party's attorney's 
fees.

Many of the highly-publicized class action " wsuits that involve Alaska 
are brought in federal courts. The federa’ court either awards attor­
ney's fees at their discretion or in accordance with Alaska Rules, ac­
cording to Joanne Meyers, Clerk of the Court at the Federal District 
Court in Anchorage. Ms. Meyers said there was no general rule analagous 
to Alaska Rule 82 for award of attorney's fees in federal courts. There 
may be federal statutes governing award of fees in specific types of 
suits, for example, the Civil Rights Attorney's Fees Awards Act (42 
IJ.S.C. § 1988). These statutes may be raised in State court, as was 
the above Act in the public interest case of Tobeluk v. Lind, 589 P2.d 
873 (Alaska 1979).

To identify public interest exemption cases, I reviewed law journals 
and talked with many people in the legal system, hut I was unable 
to obtain all of the desired information. Unfortunately, there is no 
practical system for identifying public interest lawsuits in Alaska 
that have not been appealed to the Alaska Supreme Court. At the trial 
court level, each judicial district in Alaska maintains its own files 
of cases, indexed by the parties' names but not by the issues contested 
in the cases. The only reference to cases which were closed in the 
trial courts is the recall of people involved in the legal system. 
To this end, I have contacted agencies that ’requently initiate class 
actions (the Sierra Club Legal Defense Fund, the Alaska Resources 
Defense Council, Alaska Legal Services Corporation, Alaska Human Rights 
Commission, AkPIRfi, etc.). However, all of the unsuccessful class 
actions that I found in tins way were eventually appealed to the Alaska 
Supreme Court.

Another problem in identifying public interest lawsuits is that unless 
the exemption from award of fees was contested in an appeal, a lawsuit 
involving issues of public concern may not be widely recognized as a 
public interest case.
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Attached is a list of lawsuits appealed to the Alaska Supreme Court 
sincf 1973 in which the losing plaintiff argued for application of the 
public, interest xception. I have provided a short summary of the 
issues in the original trial, and the grounds for appeal. The first 
set of cases closely parallels the suit involving Schnabel Lumber Co., 
which Ms. Edgeworth mentioned in her correspondence. In these cases, 
the losing public interest plaintiffs were all exempted from paying 
the winning defendants' legal fees.

In the next set of cases, the court found sufficient economic incen­
tives for the plaintiff to have brought the case regardless of any 
public issues involved. In these cases, the court ordered the losing 
plaintiffs to pay the defendants' fees, despite their service to the 
public in raising genuine public issues. The final two cases also 
involved issues of genuine public interest, but special exceptions 
governed the payment of legal fees.

In this same period, the Supreme Court has rejected as "private 
disputes" other appeals in which the plaintiff argued for the public 
interest exemption. These cases, which did not meet criteria #1-3, 
are cited briefly at the end of the list.

I have been able to report on the costs to the litigants in only a 
few cases. Unfortunately, parties contacted were usually unable or 
unwilling to report their costs to us.

I hope this information is helpful. If you have further questions 
on this issue, please let us know how we can assist you.

NP

Attachment





INVOLVING PUBLIC INTEREST CLAIMS

I. Cases in which the public interest exception applied:

Anderson v. State, 584 P.2d 539 (Alaska 1978)

Appellants: Oris 0. Anderson and Aiko Anderson.
Appellee: State of Alaska, Department, of Highways.

The Andersons sued the State for allegedly committing fraud 
when it did not properly notify them of the condemnation
of a strip of their land for a road right-of-way.

The plaintiffs lost their case but were not required to 
pay part of the defendants attorney's costs because they
raised issues of public importance. The legal staff of the 
State Attorney General's office was unable to estimate the 
State's legal expenses. The plantiffs funded their suit 
personally.

City of Yakutat v. Ryman, 654 P.2d 794 (Alaska 1980)

Appellant: City of Yakutat.
Appellee: Frank L. Ryman, Jr.

Ryman charged the city with failing to comply with the statu­
tory requirements for levying property taxes. He sued to 
obtain a refund of his general property taxes Tor a three 
year period.

He was awarded the refund for two of the three years and part 
of his costs for that portion of the case. The city appealed, 
and Ryman cross-appealed.

Ultimately, the City of Yakutat paid the plaintiff's costs 
for the issues it lost, and was denied collection of its own 
costs for the issues it won because Ryman was acting in the 
public interest. The City's law firm would not disclose 
their charges in this case despite the City's permission to 
do so.



Appellants: Lowell Thornes, Jr., Lieutenant Governor of
Alaska; Patty Ann Polley, Director, Division of Elections, 
et al.
Appellee: Chancy Croft.

In Lne original suit, two losing gubernatorial candidates 
sued the successful primary candidates, Croft and Hammond, 
and State election officials. They charged that impropri­
eties in the State's conduct of the election might have 
been sufficient to change the outcome. The State lost and
appealed. The Supreme Court reversed the decision, ruling 
that the misconduct and irregularities in the election were 
not sufficient to have changed the outcome.

Croft could not collect his legal costs from the public 
interest plaintiffs, but he collected $15,000 from his co­
defendant, the State, since their actions and not his own 
had prompted the suit. The attorney general's office was 
unable to estimate the cost to the State of defending the 
election officials. .

Douglas v. Glacier State Telephone, 615 P.2d 580 (Alaska 1980)

Appellant: John H. Douglas and Jean Douglas.
Appellees: Glacier State Telephone Co. and Kenai Peninsula
Borough.

The Douglases challenged a local sales tax on interstate 
phone calls charged to piiones within the Kenai Borough. 
They claimed that the tax violated the Commerce Clause, and 
that the Borough had violated equal protection laws by not 
collecting the tax from customers of a certain utility.

The telephone company prevailed, but the Douglases were 
exempted from paying the company's attorney's fees which 
totalled $8,800.

Whitson v. Anchorage, 632 P.2d 233 (Alaska 1980)

Appellant: Carl Whitson, Individually and as Officer, Agent,
or Employee of the Libertarian Party, and the Libertarian 
Party.
Appellee: Anchorage, a Municipal Corporation.

T h o ma s  v .  C r o f t , 6 1 4  P . 2 d  79 7  ( A l a s k a  1 9 3 0 )



The City challenged Whitson's petition to place on the ballot 
an initiative allowing voters to block tax increases. The 
City won and was awarded attorney's fees. Whitson appealed 
the award of fees, claiming he deserved a public interest 
exemption.

The Supreme Court denied the City its attorney's fees, which 
total led $5,778.

Falke v. Fairbanks North Star Borough, 648 P.2d 599 (Alaska, 1982) 

Appellant: Wolfgang Falke
Appellees: Fairbanks North Star Borough and the State of
A1 aska.

Falke claimed that the service area provisions of a State
statute violated the constitutional rights of Borough resi­
dents. Falke lost the case, but was exempted from paying
the Borough's attorney's fees.

The Fairbanks Borough Attorney estimates the Borough's legal 
costs in this case at $10,000 for the trial and appeal. The 
plaintiff funded his suit against the Borough himself.

Hammond v. North Slope Borough, 645 P.2d 750 (Alaska, 1982)

Appellants: Jay Hammond, Governor of the State of Alaska;
Robert F. LeResche, Commissioner of the Department of Natural 
Resources; Frances C. Ulmer, Director, Division of Policy
Development and Planning; Ainoco Production Co.; Atlantic 
Richfield Co.; other oil companies; et al.
Appellees: North Slope Borough, Eben Hopson, Sr., Jacob
Adams; City of Barrow; Village of Nuiqsut; et al.

Several Alaska villages and individuals charged that the 
State's decision to lease offshore tracts for oil and gas 
exploration would harm the natural environment arid the Inupiat 
Eskimos' traditions and lifestyle. The State prevailed, but 
the plaintiffs were not required to pay the State's attorney's 
fees because of the public interest issues raised by the 
case.

Again, the attorney general's office could not estimate the 
State's legal expenses. The plainticfs were represented by 
the Alaska Legal Services Corporation.



SEACC v. LeResche, not yet published in the law digest, (Alaska 1983)

Appellant: Southeast Alaska Conservation Council.
Appellee: Robert E. LeResche, Commissioner uf the Department
of Natural Resources; other officials of t're State of Alaska; 
and Schnabel Lumber Company.

SEACC charged the State's Department of Natural Resources 
with signing an illegal contract with Schnabel Lumber. SEACC, 
represented in court by the Sierra Club Legal Defense Fund, 
alleged that the contract violated the State's principals of 
sustained-yielS timber management. SEACC lost the case and 
the Superior Court ordered SEACC to compensate Schnabel 
for $25,000 of its attorney's fees. SEACC was released 
from this order when they appealed.

The attorney general's office couldn't estimate the State's 
legal expenses. Bill Oliver of Schnabel Lumber Co. listed 
the direct legal costs of the case as $210,00, raised from 
the following sources: Schnabel Lumber Company paid $70,000; 
various groups and individuals across the state donated 
$20,000; the City of Haines paid $32,000 as amicus cureae (a 
friend of the court); and the Borough of Haines levied a 1% 
sales tax, raising $98,000. Schnabel Lumber was ordered to 
pay $10,000 toward the legal fees of SEACC for its appeal to 
the Supreme Court.*

* Mr. Oliver listed the following indirect costs of the suit:

Loss of bonding. Bonding companies became nervous over the suit and 
withdrew bonding. When Schnabel could not fulfill a $2.6 million 
contract with the U.S. Forest Service because of the delays of the 
suit, the Forest Service sued for default. The Forest Service last 
week agreed to settle for $200,000, hut not before Schnabel had 
incurred additional legal expenses. Schnabel also had to default 
on a contract with a Chinese firm because of a stay issued in the 
case.

Loss of jobs. According to Mr. Oliver, fifty mill workers, 35 log­
gers, 40 1 ongshoremen, and 35 office and oilier workers were laid 
off during the suit. The payroll lost to the community totalled $3 
mi 11i on.

Additional losses included maintenance costs to the mill during the 
shutdown of $30,000 per month.



II. Cases for which the court denied the public interest exemption based on 
the economic incentive for the lawsuit (criterion ,j<4);

Gold Bondholders Protective Council v. Atchison, Topeka and Santa Fe 
Railway C o ., 658 P.2d /76 (Alaska 1983)

Appellants: Gold Bondholders Protective Council; Richard L.
Randolph; David Brenner; Karl L. Flaccus; and Lee R. Ellenberg. 
Appellees: Atchison, Topeka & Santa Fe Railroad.

The Bondholders sued the bond issuers seeking to enforce a 
clause in the bonds dating back to 1895 which promised inter­
est payments in gold coin. The bond issuers defended success­
fully and were awarded $15,521 in legal expenses. The Bond­
holders appealed the award.

Fees were charged to the losing plaintiff despite the issues 
of genuine public concern that the plaintiff raised.

Weaver Bros., Inc. v. Alaska Transporation Commission, 588 P.2d 819 
(Alaska 19/8)

Appellant: Weaver Bros., Inc.
Appellees: Alaska Transporation Commisssion; K ?< W Trucking
Co. Inc; and 0. G. Hess doing business as 0. G. floss Truck 
Company.

Weaver Bros, protested the Transportation Commission's approv­
al of the transfer of a motor carrier permit between two 
competitive firms. The Supreme Court affirmed the Commis­
sion's decision and ordered Weaver Bros, to pay its competi­
tors' attorneys' fees despite the issues of genuine public 
concern that Weaver Bros, lawsuit had raised.

Sisters of Providence v. Department of Health and Social Services, 
o48 P.2d 9 8 6’(Alaska 1982)

Appellant: Sisters of Providence in Washington, Inc.
Appellees: Department of Health and Social Services, State 
of Alaska and Lake Otis Clinic, Inc.

Providence Hospital challenged DHSS's decision concerning a 
competitor's certificate of need. The Superior Court ruled 
for the competitor and charged the competitor's fees to 
Providence Hospital. Providence appealed.



Because of the competetive business advantage at stake in 
this case, fees were charged to the losing plaintiff despite 
the issues of genuine concern that the plaintiff had raised.

Kenai Lumber Co. v. LeResche, 646 P.2d 215 (Alaska 1982)

Appellant: Kenai Lumber Co., Inc.
Appellees: Robert LeResche, Commissioner of the Department
of Natural Resources of the State of Alaska; Geoffrey Haynes, 
Director of Division of Lands of the Department of Natural 
Rescources, et al; and South-Central Timber Development, Inc.

Kenai Lumber claimed that DNR and a competitive timber firm 
had illegally circumvented the State's competitive bidding 
process by negotiating amendments to a long term timber 
contract.

Because competitive business advantages may have motivated 
this suit, the court charged the winner's fees to the losing 
plaintiff despite the issues of genuine public concern that 
the plaintiff raised.

III. Cases in which special exceptions applied to the award of fees:

Tobeluk v . Lind, 589 P.2d 873 (Alaska 1979)

Appellants: Anna Tobeluk and Henry A. Tobeluk, minors, by
their father and next friend John Tobeluk, et al.
Appellees: Marshall L. Lind, as Commissioner of Education,
et al.

Alaska Native schoolchildren brought action to compel the 
State to build secondary schools in their villages, follow­
ing settlement of this issue, the Tobeluks' motion for costs 
and attorney's fees was denied by the Superior Court, and 
the Tobeluks appealed.

The court ruled that neither party clearly prevailed and 
declined to award fees.

Horowitz v. Alaska Bar Association, 609 P.2d 39 (Alaska 1980)

Appellants: Bruce Horowitz, William Parker, James Love;
David Loutrel; Wilson A. Rice; John E. Duggan; Donald E. 
Clocksin; Thomas G. Beck; Elizabeth Ratner; Randall Simpson; 
Phillip R. Voland; and Jeffrey Lowenfels.
Appellee: The Alaska Bar Association.



A group of attorneys charged that a business meeting of the 
ABA board of governors had violated federal and State due 
process rights and the Alaska open meeting statute.

Fees are rarely awarded in suits involving the ABA because 
the ABA acts as an arm of the judiciary to uphold court 
rules. ABA declined to specify its expenses.

IV. Cases which did not meet criteria #1-3 to qualify as public interest 
cases:

F/V American Eagle v. State, 620 P.2d 657 (Alaska 1980).

Reuse v. Anchorage School District, 613 P.2d 263 (Alaska i 

Hilbers v. Municipality of Anchorage, 66 P. 2d 31 (Alaska 19<.

Wh'.'te v. Alaska Insurance Guaranty Association, 592 P.2d 367 (A a 1

(



loses specified in  th e  decree.
.  ) E x r^ p t  for specific c o n s t i tu t io n a l  a n d  s t a t u t o r y  ag e  re q u ire m e n ts  

•oting a n d  use  o f  a lcoholic bev e rag es ,  a  m in o r  w hose  d isab il i t ies  arc 
oved for g e n e ra l  p u rp o ses  h a s  th e  pow er a n d  c ap ac i ty  of an  adult, 
ud in g  b u t  n o t  l im i te d  to th e  r i g h t  to self-control, t h e  r ig h t  to be 
liciled w h e re  one des ires ,  th e  r i g h t  to rece ive  a n d  control one* 
l ings ,  to su e  or  to  be sued , a n d  th e  cap ac i ty  to  c o n trac t .  (§ 2 ch  23J 
\  1976)

cc. 09.56.600 — 09.65.640. [Renumbered as A S  2 5 .3 5 .0 1 0  —
35.060.]

1
■

'•'S'.:

C h ap t e r  60. Costs .
tion
Costs allowed prevailing party 
Attorney fees in small tort actions 

iability of guardian ad litem for costs 
Guardian's responsibility for 

allowance against infant plaintiff

Section
40. Costs where party is a representative 
50. Costs awarded against state, borough, 

city or other public agencies 
60. Security for costs where plaintiff a 

nonresident or foreign corporation
if

'o lln tern l references. — 20 Am. Jur. 
Costs, § 1 et seq.

’0 C.J.S.. Costs, § 1 et seq.
\llownncc of costs in litigation by 
neficiary respecting trust, on theory 
it fund was created or preserved, 9 
,R2d 1150.
Allowance of costs in litigation by 
neficiary for partition of trust property, 
ALR2d 1219.
Actual payment of costs as a condition to 
sinissnl under rule or statute providing 
r voluntary dismissal without prejudice 

n such terms and conditions as court 
niR proper, 21 ALR2d 633.

Allowance of fees for guardian ad litem 
apoir.ted for infant defendant, o b  costs, 30 
LR2d 1148.
Costs in action for removal of trustee of 

oting trust, 34 ALK2d 1142. 
Unsuccessful litigant’s payment of costs 

s barring his right to appeal from judg- 
nenl on merits, 39 ALR2d 194.

Appealability of order or judgment 
iwarding or denying costs but making no 
ither adjudication, 54 ALR2d 927.

Depositions, costs and fees as n(Tected by 
Rule 30(b) of the Federal Rules of Civil 
Procedure, and similar state statutes nnl 
rules, relating to preventing, limitm#-^* 
terminating the taking 

Liability of state, or i 
for costs in civil action 
party, 72 ALR2d 1379.

Taxation of costs and 
ccedings for discovery or inspection, - -  ._•,v
ALR2d 953. a

Liability for costs in action again** 
lessee for branch of covenant as to repair*. . ,
80 ALR2d 1032. ■' V.i ■■

Constitutionality, construction, u d
application of statutes, requiring bond c* ; •; 
security for costs nnd expense* U* ; -
taxpayers'action, 89 ALR2d 333. 1.

Allowance ns costs, of such items »»■ 
maps, models, wall charts, photograph*, i j 
nnd the like, 97 ALR2d 138.

Validity and construction of statute rr 
rule allowing attorneys' fees to out-of-state 
defendant successfully defending »uK
brought in slate, 51 ALR3d 1336. ' i

Right of indigent to proceed in ninnU! 
action without payment of costs, 52 ALKJ >
844. ' f '  '

prevailing puny im ----
awarding costs where both parties prevail 
*n nfTinnnlivu clniins, 66 AI.R.’hl 1116.

Construction and application of stulc 
statute or rule subjecting pnrty making 
untrue allegations or denials to payment 
of co.-itc or attorneys' fees, 68 ALR3d 209.

Condemnor’s liability for cost of 
condemnee’s expert witnesses, 08 ALR3d 
546.

Construction of provision, in compro-

proseculing nppeal in state c o u j - ,  

AI.RHd 66|.
Continuance of civil care nr. conditioned 

upon applicant's payment of costs or 
expenses incurred by other party, 9 
A l.R lth 1144.

Allocation of defense costs between pri­
mary nnd excess insurance carriers, 19 
ALR4th 107.

Sec. 09.60.010. C o s t s  a l l o w e d  p r e v a i l i n g  p a r t y .  E xcep t as  
otherwise provided  by s t a t u t e ,  th e  s u p re m e  c o u r t  sh a l l  d e te rm in e  by 
rule or o rder  w h a t  costs, i f  a n y ,  in c lu d in g  a t to rn e y  fees, sh a l l  be 
allowed th e  p re v a i l in g  p a r t y  in  a n y  case. (§ 5.14 ch 101 SLA 1962)

Cross references. — For related court 
rules, see Civ. R. 54, 79 nnd 82.

NOTES TO DECISIONS
1.

II.

III.

3 1 8

General Consideration. 
Right to Costs.
A. Generelly.
D. Prevailing Parly. 
Award.
A. Generally.
B. Attorney's Fees.

I. GENERAL CONSIDERATION.
Applied in Brand v. First Fed. Snv. & 

Loan Ass'n, Sup. Ct. Op. No. 658 (File Nos. 
1119, 1154), 478 P.2d 829 (1970).

Quoted in Albritton v. Estate ofLorson, 
Sup. Ct. Op. Nn. 413 (File No. 793), 428 
P.2d 379 (1967); Thomas «. Crofl, Sup. Ct. 
Op. No. 2135 (File No. 4719), 614 P.2d 795 
(19801.

Cited in Guin v, Hn, Sup. Ct. Op. No. 
lfllO (File No. 3742), 591 P.2d 1281 (19791; 
Slone v. .Stone. Sup. Ct. Op. No. 2522 (File 
No, 5G74), P.2d (1982).”V .

II. RIGHT TO COSTS.

A. G enerally.
Thu right to costs is purely  sta tu to ry . 

Mutual Benefit Health & Accident Ass'n 
*■ Moyer, 9 Alnskn 235, 94 F.2d 906 (9th

Cir.). cert, denied. 9 Alaska 292, 304 U.S. 
581, 58 S. Ct. 1054, 82 L. Ed. 1543 (19381.

And no such righ t existed nt 
com mon Inw. Mutual Benefit Health & 
Accident Ass'n v. Moyer. 9 Alnskn 235, 94 
F.2d 906 (9lh Cir.), cert, denied, 9 Alnskn 
292,304 U.S. 581, 58 S. Ct. 1054.82 L. Ed. 
1543 (1938).

The au thority  to m ake nw nrtls of 
atto rney  fees is derived from th is sec­
tion, which is of relatively ancient origin, 
dating from an Act of Congress of June 6. 
1900, 31 Stnt. 415-18, which waR amended 
in 1923 by the Territorial legislature of 
Alaska to expressly permit the courts to 
impose reasonable attorney’s fees. 
Stepanov v. Gavrilovich, Sup. Cl. Op. No. 
1823 (File No. 3236), 594 P.2d 30 (1979).

Rule 82ini. which allows for the recovery 
of rensonnble attorney's fees, is supported



by legislation which specifies tha t the 
supreme court shall deler:nine'when attor­
ney's fees are to be awarded. Thus, the 
award of attorney's fees is authorized, 
though not mandated, by statute. 
Klopfrinstein v. Pargeter, 597 F.2d 150 
(9th Cir. 1979).

T here is no s tn tu tc  au thorizing  
aw ards of a tto rn ey 's  fees in child in 
need of nid proceedings, nor hns nny 
rule or order authorizing such nn award 
been promulgated. Cooper v. State, Sup. 
Ct. Op. No. 2453 (File Nos. 4906, 4970), 
638 P.2d 174 (1981).

Civil R, 82 estab lished  p u rsu a n t to 
delegation  o f au tho rity  in section. — 
Civil R. 82, authorizing awards of attor­
ney's fees to the prevailing party in civil 
litigation, apart from eminent domain pro­
ceedings, was established by the supreme 
court pursuant to a legislative delegation 
of authority found in this section. Crisp v. 
Kenai Peninsula Borough School Dist., 
Sup. Ct. Op. No. 1771 (File No. 3318), 58/ 
P.2d 1168 (1978).

B. P revailing  P arty .
No p arty  is entitled to costs un til he 

prevails in the suit, in other words, until 
judgment is entered. Mutual Benefit 
Health & Accident Ass'n v. Moyer, 9 
Alaska 235, 94 F.2d 906 (9th Cir.), cert, 
denied. 9 Alaska 292, 304 U.S. 581, 58 S. 
Ct. 1054, 82 L. Ed. 1543 (1938).

The prevailing  p a rty  is entitled  to 
costs. Owen Jones & Sons v. C.R. Lewis 
Co., Sup. Ct. Op. No. 795 (File No. 1460), 
497 P.2d 312 (1972).

The prevailing party is entitled lo costs, 
including an awmd for attorney’s fees. He 
Witt v. Liberty Leasing Co., Sup. Ct. Op. 
No. 818 (File No. 1638), 499 P.2d 599
(1972).

No costs allow ed w here both prevail. 
— Whore both parties prevailed in pnrt in 
an action under the Miller Act (40 USC 
270b) no costs should he taxed to either 
party. United Stales ex red. Miller & 
Bentley Equip. Co. v. Kelly, 192 F. Supp. 
274 (D. Alas. 1961).

"P rcvniling  p arty " . — The prevailing 
party to a suit is the one who successfully 
prosecutes the nction or successfully 
defends against it, prevailing on the main 
issue, even though not lo the extent of the 
original contention. He is the one in whose 
I'nvor the decision or verdict is rendered 
and the judgment entered. Do Witt v. Lib­
erty I .easing Co., Sup. Cl. Op. No. 818 (File 
Mo. 1638), 499 P.2d 599 (1972); Cooper v. 
Carlson, Sup. Ct. Op. No. 907 (Kile No. 
1769), 511 F.2d 1305 (1973).

A party does not have to prevail on all of 
the issues in the case to be a "prevailing 
party.” Malvo v. J.C. Penney Co., Sup. Ct. 
Op. No. 901 (File No. 1630), 512 P.2d 575 
(1973).

A litigant who is successful in defeating 
a claim of great potential liability ntny ue 
the prevailing party even though the oilier 
side is successful in receiving an affirms- 
live recovery. Cooper v, Cnrlsan. Sup. 11 
Op. No. 907 (File No. 1769), 511 P.2d 1305 
(1973).

Whore a party prevailed on every liabil­
ity issue, and was unsuccessful only in lu« 
argument that he was entitled to nominal 
damages on his counterclaim, he was the 
prevailing party. Cooper v. Carlson. Sup 
Ct. Op. No. 907 (File No. 1769). 511 P.JM 
1305(1973).

As a general rule, the "prevailing party 
is considered lo be the party who hns suc­
cessfully prosecuted or defended again?' 
the action, the one who is successful on tin- 
"main issue" of .he action nnd in whore 
favor the decision or verdict is rendered 
and the judgment entered. In re V.M • 
Sup. Ct. Op. No. 1103 (File No. 2107), 5*8 
P.2d 788 (1974).

The determ ina tion  of which party 
prevails in certain enses is, like the award 
of attorney's fees, within the discretion el 
the trial judge. Owen Jones & Sons v.C L 
Lewis Co.. Sup. Ct. Op. No. 795 (File M  
1460), 497 P.2d 312 11972); In ie V.M f . 
Sup. Ct. Op. No. 1103 (File No. 2 10 7 ). 5‘/« 
P.2d 788 (1974).

The determination of which pi>rt'f 
prevailed is committed to the discretion <  ̂
the tr.al court nnd is roviewnble on npi*'-' 
only for abuse. Do W itt v. Liberty l-enonf 
Co., Sup. Ct. Op. No. 818 (File No I p  ■ 
499 P.2d 599 (1972); Stale ex rel. Pnlrrrf 
Supply Co. v. Walsh & Co., Sup. ( I 
No. 1583 (File No. 2816), 675 P.W 
(1978).

Affirm ative recovery 
determ inative . — It is not nn im m une# 
rule that the party who obtains an nlfnw * 
live recovery must he considered )•■* 
prevailing parly. Owen Jones & Son* * 
C.R. Lewis Co., Sup. Ct. Op. No. 795IM* 
No. 1460), 497 P.2d 312 (1972).

P revailing  p arly  not determined 
am ount o f recovery. — Judgment **> 
entered lor plaintiff and the defends*<• 
counterclaim wns dismissed I lief or!* 
plaintiff was the prevailing party vl,p  
the purview of Ibis section, even theef *• 
did not recover the full measure u  j 
relief it prayed for. Buza v.
Lumber Co., f  p. Ct. Op. No. 254 (F»-*- * 
463), 395 P.2d 611 (1964).

An incidental recovery is not n sufficient 
recovery to bar u party who hns defended 
a large clniin from being considered n 
prevailing pnrty. Owen Jones & Sons v.
C.R. Lewis Co.. Sup. Ct. Op. No. 795 (File 
h’o. 1460), 497 P.2d 312 11972).

HI. AWARD.
A. G enerally.

A pportionm ent o f costs. — If the prob­
lem involved in the litigation is one of 
general interest nnd the prevailing party 
is not wholly without benfit because of the 
instigation of the proceedings it may be 
proper lo apportion the costs on nn equita­
ble basis and each may be made to bear his 
own. Kederick v. Heintzlemnn, 16 Alnskn 
333, 141 F. Supp. 633 ID. Alns. 1956).

Where pnrt o f the defendan ts nre 
successful nnd p a rt nre unsuccessful 
thp cost of bringing the successful defen­
dants into court should be tnxed against 
plaintiff nnd not ngoinst the unsuccessful 
defendants. Humphries v. Stnrns, 12 
Alaska 535, 87 F. Supp. 374 (D. Alns. 
19(9).

Waiver. — Parties to an nction mny by 
stipulation waive their respective rights to 
costs nnd attorney's fees. Jones v. 
Fullor-Garvoy Corp., Sup. Ct. Op. No. 172 
(File No. 344), 386 P.2d 838 (1963).

Costs in hnhens co rpus proceeding. 
— Where n hnhens corpus proceeding is 
found to he without merit, the courts Imve 
hxed costs, apparently on the basis of the 
necessity and merit of the proceedings. 
Application of Sprncher, 17 Alaska 144, 
150 F. Supp. 655 ID. Alas. 1957).

Liability o f sla te  for costs. — See 
Reynolds v. Wade, 16 Alnskn 221. 140 F. 
Supp. 713 (1). Alns. 1956); Fidalgo Island 
•’ticking Co. v. Phillips, 16 Alnskn 621,147
• • Supp. 883 (D. Alas. 1957).

Allowance of w itness feea. — See
Humphries v. Stums. 12 Alnskn 536.87 F. 

Pp. 374 (I). Alas. 1949).
The aw ard is d iscre tionary , — See 

nates under same catchline under analysis 
line HI i)t "Attorney's Fees."

Amount o f the aw ard  o f costs and 
fees held not tinrcnsonnhle. — See In re
• M.C., Sup, Ct. Op. No. 1103 (File No. 
2107), 528 P.2d 788 (1974).

R. A ttorney 's Fees.
Allowance of a tto rn ey s ' fees as costs. 

■•Sep linker v. Marvel Creek Mining Co.,
• Alaska 348 (1915); Forno v. Coyle, 75
• 24 GS)2 (9th Cir. 19351; Pilgrim v, Grant, 
•Alnskn 417 (1938); Columbia Lumber 
Co- v. Agostino, 13 Alnskn 34. 184 F.2d

731 (9th Cir. 1950); United Stales ex rel. 
Brady's Floor Covering v. Breeden. 14 
Alaska 214, 110 F. Supp. 713 iD. Alas. 
19531; Jonas v. Bunk of Kodiak. 17 Alaska 
755. 166 F. Supp. 739 <D. Alns. 1958t; 
Vnrnell v. Swires, 261 F\2d 891 (9lh Cir. 
19581,

Statutory authorization for the 
nllownncr of attorney's fees is nf relntively 
niicieut origin. McDonough v. Lee. Sup. 
Cl. Op No. 378 (F'ile No. 674), 420 P.2d 
459 (19661.

T he aw ard  of a tto rney 's  fees as costs 
is governed by the Rules of Civil 
P rocedure . McDonough v. Ia?e. Sup. Ct. 
Op. No. 378 (File No. 674), 420 P.2d 459 
(19661.

A ttorney 's fees not covered by literal 
requ irem en ts o f Civ. R. 79(b). - -  While 
attorney's fees are costs, they ore not 
covered by the literal requirements of Civ. 
R. 79th*. which specifics items allowed as 
costs. State v. University of Alaska. Sup. 
Ct. Op. No. 2303 (File No. 4579». 624 P.2d 
807 (198|(.

Federal law  governs allow ance of 
a tto rney 's  fees in case involving con­
struction  of federal sta tu te . — In cases 
involving the construction of federal s ta t­
utes the federal law rather than the law of 
the stnle in which the nction is brought 
governs with regard to the allowance of 
ntlnrnev's fees. Gilliam v. A. Shvmnn, Inc., 
205 F. Supp. 534 (D. Alas. 1962).

The allow ance of a tto rn ey ’s fees in 
d iversity  cases is governed by stale law, 
except that the amount thereof should lie 
governed by the federal rules of court. 
Danzas, Ltd. v. National Bank, 222 F. 
Supp. 671 ll). Alas. 1P03I, modified, 226 F. 
Supp. 928 (D. Alas. 1964).

Full reim bursem ent not 
autom atically  to he nw nrdod. — The 
prevailing party in each case should not 
automatically he awarded the full amount 
of the attorney fees incurred. Malvo v. J.C. 
Pennev Co., Sup. Ct. Op. No. 901 (File No. 
1630), .512 P.2d 575 (19731.

If a successful liligaol were to receive 
full reimbursement for all expenses 
incurred in the case with no requirement 
of justification nnd no consideration of the 
"good faith" nature of the unsuccessful 
party's claim or defense, there would lie n 
setious detriment to the judicial system. 
Malvo v. J.C. Penney Co.. Sup. Ct. Op. No. 
901 (File No. 10305 512 P.2d 575 (19731.

Public in terest plaintiffs. — The trial 
court may, in its discretion, award full 
attorney's fees lo public interest plamtilfs. 
City of Anchorage v. McCabe, Sup. Ct. Op. 
No.’ 1490 I File No. 27371, 568 P.2d 98(5 
(11)771
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public interest plaintiTTs is to encourage 
plaintiffs lo raise issuck of public interest 
by removing the awesome financial 
burden of such a suit. City of Anchorage v. 
McCabe. Sup. Ct. Op. No. 1490 (File No. 
2737), 568 P.2d 986 (1977).

It is an abuse of discretion to nwnrd 
attorney's fees against n losing party who 
has in good faith raised a question of gen­
uine public interest before the courts. City 
i/i Anchorage v. McCabe, Sup. Ct. Op. No. 
1490 (File No. 2737), 568 P.2d 986 (1977).

A ttorney 's ifces m ay be nw nrdcd 
ugainst plaintiffs w ho litigate 
good-fnith claim s. — See Stepanov v. 
Gavrilovich, Sup. Ct. Op. No. 1823 (File 
No. 3236), 594 P.2d 30 (1979).

Relinnce upon invalid  zoning 
ord inance. — It would be unfair to impose 
attorney's fees on a party who had relied 
on a zoning ordinance which was found to 
be invalid. City of Anchorage v. McCabe, 
Sup Cl. Op. No. 1490 (File No. 2737), 568 
P.2d 986(1977).

Use o f in-house counsel. — There is no 
express prohibition against awarding 
attorney’s fees when a party's active rep­
resentation in litigation is by in-house 
counsel rather than by retained counsel. 
Greater Anchorage Area Borough v. Sis­
ters of Charity of House of Providence, 
Sup. Ct. Op. No. 1550 (File No. 3223), 573 
P.2d 862 (1978).

W here teach er 's  dism issal is 
affirm ed. — Application of Civ. R. 82, 
relating to awards of attorney's fees, was 
not extended to allow an nwnrd of attor­
ney’s fees against n teacher whose 
dismissal is affirmed. Crisp v. Kenni 
Peninsula Borough School Dist., Sup. Ct. 
Op. No. 1771 (File No. 3318), 587 P.2d 
1168(1978).

Given a teacher's statutorily guaranteed 
right to contest his dismissal in the courts, 
it would he manifestly unreasonable to 
penalize the exercise of that right by 
allowing nn award of any attorney's fees to 
the school district dismissing him. Crisp v, 
Kenni Peninsula Borough School Dist., 
Sup. Ct. Op. No. 1771 (File No. 3318), 587 
P.2d 1168 (1978).

The aw ard is d isc re tionary  with the 
trial judge and is rcviewnhlc on nppenl 
only for abuse. Cooper v. Carlson, Slip. Cl. 
Op. No. 907 (File No. 1769), 511 P.2d 1305
(1973).

The m atter of awarding attorney's fees 
is committed to the discretion of the trial 
court. The supreme court shall interfere 
with the exercise of that discretion only 
where it hns been abused. Mnlvo v. J.C.

r c i i i i f v  k ju p .  w i»  v / p .  • ’• v .  w « .  • •  —  •
1630), 512 P.2d 575 (1973).

The award of costs and fees to Ikf 
prevailing party is clearly within P* 
broad discretion of the trinl court. In n> 
V.M.C., Sup. Ct. Op. No. 1103 (File No. 
2107), 528 P.2d 788 (1974).

The supreme court hns recognized tint 
the trial judge has wide discretion is 
awarding attorney's fees to n prevoilirt 
partv. Citv of Anchorage v. McCabe. Sup 
Ct. Op. No. 1490 (File No. 2737), 668 P-2J 
986 (1977).

Trinl judge  need no t make formal 
findings of fact nnd conclusions of lay 
to justify his decision denying ntlornn * 
fees. An oral explanation on the record s* 
sufficient. Larry v. Dupree, Sup. Ct. O? 
No. 1652 (File No. 3714), 680 P.2d 324 
(1978).

A buse of d iscretion . — An almre d  
discretion is established where it oppcxr* 
that the trial court's determination n.« 
attorney's fees was manifestly 
unreasonable. Do Witt v. Liberty Le.ving 
Co., Sup. Cl. Op. No. 818 (File No. 163J>. 
499 P.2d 599 (19721; Mnlvo v. J.C. Penney 
Co.. Sup. Ct. Op. No. 901 (File No. 1630!. 
512 P.2d 575 (1973); Cooper v. Carl?**. 
Sup. Ct. Op. No. 907 (File No. l7G!))..5il 
P.2d 1305 (1973).

While the supreme court has made it 
clear that the award of attorney's fec< 
the prevailing party is not mandatory, it i»v 
equally clear that the denial of n inot.on 
for such fees may not he arbitrary or capri­
cious or for some improper motive. Cooper 
v. Carlson, Sup. Ct. Op. No. 907 (File No 
1769), 511 P.2d 1305 (1973).

Only upon n clear abuse of discretion can 
the supreme court interfere with Its exer­
cise, such abuse being established enly 
where it appears 11 wit the court's drier- 
minntion is manifestly unreasonable. Inf* 
V.M.C., Sup. Ct. Op. No. 1103 (File No 
2107), 528 P.2tl 788 (1971).

The supreme court will interfere only 
where the trial court's determination <\-’ u  
attorney’s fees appears to he "mnnifcrtly 
unreasonable.” Citv of Anchorage * 
McCabe, Sup. Ct. Op. No. 1490 (File So 
2737), 568 P.2d 986 (1977).

Discretion not illumed. — The Iri*' 
court did not abuse its discretion ly 
permitting the request for ntlnrncys f<« 
13 days idler the judgment. Stale v. l ot- 
versitv of Alaska, Sup. Ct. Op. No. 2303 
(File No. 45791, 624 P.2d 807 119811.

A w ard excessive. — An nwnrd of attor­
ney’s fees over 90 percent of wlint 
requested, where there was no evident* 
(lull the other party's claim was frivolous.

excessive. State v. University of Alnskn, P.2d 807 11981).

Sec. 09.(50.015. A t t o r n e y  f e e s  in  s m a l l  l o r l  a c t i o n s ,  (a) In a n y  
action for d a m a g e s  w h e re  th e  a m o u n t  p leaded  is $1 ,000 or less, an d  th e  
plaintiff, w h e n  r e p re s e n te d  by counse l,  p re v a i ls  in  th e  action , th e  p la in ­
tiff shall be a l low ed a  r e a s o n a b le  a m o u n t  to be fixed by the  c o u r t  a s  
attorney fees for th e  p ro secu t io n  o f  th e  iction a s  a p a r t  o f  th e  costs of 
the action i f  th e  co u r t  f inds t h a t  w r i t t e n  d e m a n d  for th e  p a y m e n t  of  th e  
claim w as m a d e  on th e  d e fe n d a n t  20 d a y s  or  m ore  before th e  com ­
mencement of  th e  ac t ion . H o w ev e r ,  no a t to rn e y  fees sh a l l  be a llow ed 
to the plaintifT if t h e  cou r t  f inds t h a t  th e  d e fe n d a n t  te n d e re d  to the  
plaintiff before  th e  c o m m e n c e m e n t  of  th e  ac tion , a n  a m o u n t  n o t  less 
than the d a m a g e s  a w a rd e d  to th e  p lain tiff .

(b) If th e  d e fe n d a n t ,  w h e n  r e p re s e n te d  by counsel,  p lead s  a c o u n te r ­
claim w hich  does n o t  exceed $1 ,000, a n d  th e  d e fe n d a n t  p rev a i ls  in th e  
action, th e  d e fe n d a n t  sh a l l  be a l low ed a  rea so n ab le  a m o u n t  to he fixed 
by the  cou rt  a s  a t to r n e y  fees for th e  p rosecu tion  of  th e  c o u n te rc la im  a s  
part of th e  costs  o f  th e  ac tion . (5 1 ch 18 SLA 1972)

Sec. 09.(50.020. L i a b i l i t y  o f  g u a r d i a n  a d  l i t e m  f o r  c o s t s .  No p e r ­
son appointed  g u a r d ia n  ad  l i tem  by a c o u r t  for a n  in f a n t  or in co m p e ten t  
defendant is liab le  for th e  costs  o f  th e  ac tion . (S 5.08 ch 101 SLA  1962)

Sec. 09 .60.030. G u a r d i a n ’s r e s p o n s i b i l i t y  f o r  a l l o w a n c e  
ngu ins t  i n f a n t  p l a in t i f f .  W h e n  costs or d i s b u r s e m e n ts  a re  ad judged  
('gainst a n  in f a n t  p la in t i f f  o r  in co m p e ten t ,  th e  g u a rd ia n  by w hom  th e  
plaintiff a p p e a re d  in th e  a c t io n  is re spons ib le  for th e  p a y m e n t ,  a n d  
payment m a y  be enforced  a g a in s t  I ha  g u a rd ia n  a s  if  th e  g u a rd ia n  w ere  
Hie ac tua l p la in t if f .  (§ 5.09 ch 101 SLA 1962)

Sec. 09 .60.010. C o s t s  w h e r e  p a r t y  is  a  r e p r e s e n t a t i v e .  In ac t ions  
in which a n  ex ecu to r ,  a d m in i s t r a to r ,  t r u s te e  o f  an  ex p ress  t ru s t ,  o r  a 
person n u th o r i  ted to r e p re s e n t  a p a r ty  is a p a r ty ,  costs m ay  ho allow ed 
us in o th e r  cases. 1 Iowevor, w h e n  costs a r c  a llow ed a g a in s t  t h a t  p a r ty ,  
they are  c h a rg e a b le  solely  upon th e  e s ta te ,  fund, or p a r ty  re p re sen ted  
unless the  c ou i I o rd e rs  th e  costs  to he paid  by th a t  p a r ty  pe rso n a l ly  for 
m ism anagem en t o r  b a d  fa i th  in the  con d u c t  o f  the  ac tion . (§ 5.10 ch 
101 SLA 1962

Sec. 09.00,(150. C o s t s  a w a r d e d  a g a i n s t  s t a t e ,  b o r o u g h ,  c i t y  o r  
o ilier p u b l i c  a g e n c ie s .  W h en  th e  s t a t e  or a borough , city, o r  o th e r  
public agency  o r  e n t i ty  or  a n  officer th e re o f  in nn official c apac ity  is a 
party, cosls sha ll  he a w a rd e d  a g a in s t  it on th e  s am e  basis  a s  a g a in s t  
any other n a tu r a l  pe rson  or  p a r ty .  1 Inwover, w h e n  th e  act ion is b ro u g h t  
upon the in fo rm a tio n  o f  a n a tu r a l  person , t h a t  person sh a l l  be liable  lor 
costs aw ard ed  a g a in s t  th e  s ta te .  T h e  costs sha ll  not he recovered from 
the s ta le  u n t i l  a l t e r  ex ecu tion  h as  issued  for (lie costs a g a in s t  t h a t  
person a n d  h as  b een  r e tu r n e d  u n sa t is f ied  in whole o r  in pa r t ,  t ?; 5.11 
ch 1(11 SLA 1(162)
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C IV IL  R U L F S

R u le  8 2 .  A t t o r n e y ' s  Fees,

(a )  A l lo w a n c e  to  Prevailing  P a r ty .
( ! )  U nless  th e  c o u r t ,  in its d is c r e t io n ,  o th e r w is e  d irec ts ,  

th e  fo l lo w in g  sc h e d u le  o f  a t t o r n e y ’s fees will be  a d h e re d  to  in 
f ix ing  su ch  fees fo r  th e  p a r ty  reco v er in g  a n y  m o n e y  ju d g m e n t  
th e re in :

IN A V E R A G E  C A S H S  
W ithout Trial S o n -C on tcsied

A T T O R N E Y 'S  F E E S  
C ontested  

F irs t  S 2 ,0 0 0  25V?
N e x t  S 3 .0 0 0  20V?.
N e x t  S 5 .0 0 0  15%
O v e r  S I 0 ,0 0 0  !0%

Sh 'i ilil  n o  reco v e ry  be h a d ,  a t t o r n e y ’s fees fo r  th e  prevailing 
p a r ty  m ay  be f ixed  by  th e  c o u r t  in its d i s c re t io n  in  a reaso n ab le  
a m o u n t .

(2 )  In a c t io n s  w h ere  th e  m o n e y  j u d g m e n t  is no t  an  ac­
c u r a te  c r i te r ia  fo r  d e te rm in in g  th e  fee to  be  a l lo w ed  to  the 
p reva il ing  s ide , the  c o u r t  shall a w a rd  a fee c o m m e n s u r a t e  with 
the  a m o u n t  a n d  value o f  legal se rv ices  r e n d e re d .

(3 )  T h e  a l lo w a n c e  o f  a t t o r n e y ’s fees by th e  c o u r t  in c o n ­
fo rm a n c e  w ith  the  fo reg o in g  sc h e d u le  is n o t  to  be  c o n s t ru e d  
as fix ing  the  fees b e tw e e n  a t t o r n e y  a n d  c l ien t .

(4 )  A t to r n e y 's  fees u p o n  e n t r y  o f  ju d g m e n t  by  defa id t  
shall he  d e te rm in e d  by  the c le rk .  In all o t h e r  m a t te r s  th e  co u r t  
shall d e te rm in e  a t t o r n e y ’s fees. A w a rd s  n o t  p u r s u a n t  to the 
s c h e d u le  set fo r th  in s u b p a ra g ra p h  (1 )  o f  th is  Rule shall he 
m a d e  o n ly  u p o n  m o t io n .

(b )  A l lo w a n c e  in M en ta l  Cases. In p ro c e e d in g s  u n d e r  the 
M en ta l  H ea lth  A c t ,  the  a t t o r n e y  a p p o in t e d  to  r ep re sen t  the 
p a t i e n t  shall be a l lo w ed  a n d  pa id  a fee o f  5 2 5 .0 0 .  un less  the 
ju d g e ,  in his d is c re t io n ,  o rd e r s  o th e rw is e .  A lay ad v iso r  a p ­
p o in te d  in such  p ro c e e d in g s  si all be  a l lo w e d  a n d  paid  a fee o f  
S I 0 .0 0 ,  unless the ju d g e ,  in his d i s c re t io n ,  o rd e r s  o th e rw ise .  
(A m e n d e d  by  S u p re m e  C o u r t  O r d e r  4 9 7  e f fe c t iv e  J a n u a r y  18, 
1982)
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3. Elections C=7
Const it lit inim I resiliency requirem ents 

for legislative candidates should lie viewed 
with strict judicial scrutiny, i. c., w hether 
they serve compelling state interest. 
Const, a rt. 2. § 2.

Supreme Court of Alaska.
Sept. .‘Ill, 1074.

Action for dec lara to ry  judgm ent by 
potential candidate for sta te  senator, seek­
ing declaration tha t requirem ent o f three- 
year residency in state and one-year resi­
dency in election d istric t for election to 
legislative o ffice  violated the candidate 's 
equal protection rights. T he S uperior 
Court, T h ird  Jud ic ia l D istrict, A nchorage 
D istrict, P. J . K alam aridcs, J., denied the 
petition, aw arded a tto rn ey 's  fees to the 
state, and candidate appealed. T he S u­
preme C ourt, E rw in, J., held th a t the resi­
dency requirem ent served a com pelling 
sta te in terest and thus d ;d not deny candi­
date equal p ro tec tion ; hut that it w as an 
abuse o f d iscre tion  to aw ard atto rneys ' 
fees against the candidate  who had in good 
faitli raised a question of genuine public 
interest before th e  courts.

A ffirm ed in part and reversed in part.

1. Constitutional Law C=H3v'l), 211 
Elcctinns C=2I

Residency requirem ents for sta le legis­
lative candidacy of three years in sta te and 
one year in election d istric t serve com pel­
ling state in terests , and thus neither v io la t­
ed potential candidate 's rights to  equal pro- 
lection or to freedom  of in te rsta te  travel, 
nor did they violate vo ters ' rig h ts  to p a r­
ticipate in elections. Const, a r t .  I. § 1; 
art. 2, § 2 ; AS 15.25.030; U .S.C .A .Const. 
Amend. 14.

2. Constitutional Law C=>209
W here sta tu te  challenged as  violative 

o f equal p ro tection  burdens fundam ental or 
basic right, it can  lie sustained only upon 
showing that it prom otes com pelling gov­
ernm ental in terest. U.S.C.A.Coi'-.t. Amend. 
14.

4. Costs C=I72
^  A w ard of atto rney 's fees to state 

against potential candidate for legislature 
who in good faith raised issue of constitu ­
tionality  of residency rcqe rem cnts was 
abuse of discretion. Ruler, o f Civil P roce­
dure, rule >S2.

5. Costs 0=172
It is not purpose of aw ard of a t to r ­

ney’s fees to penalize party  for litigating 
good-faitli claim but ra th e r partially lo 
com pensate prevailing party  w here such 
com pensation is justified . Rules o f  Civil 
Procedure, rule R2.

C. Costs 0=172
It is abuse of discretion to  aw ard a t­

torney fees against losing party  who has in 
good faith  raised question o f genuine pub­
lic interest before courts. Rules of Civil 
Procedure, rule S2.

John W. Wood, Anchorage, for appel­
lant.

N orm an C. Gorsuch, A tty. Gen., Juneau , 
Tim othy G. Middleton, A sst. A lly. Gen., 
A nchorage, for appellees.

Before K A IIIX O W IT Z , C. J„  and 
C O N N O R . E R W IN . HOOCII EV ER , and 
F IT Z G E R A L D , JJ .

O P IN IO N

E R W IN , Justice.

T h is appeal involves a challenge to the 
constitutionality  of article II, section 2 of 
the A laska Constitution and AS 15.25.03(1, 
which collectively conditions eligibility for 
seeking legislative office upon th ree years 
residency in the state and one year in the 
election d istrict

Appellant is a citizen of the United 
S tales and has been a resident of A laska
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W e sec 110  viable alternative m eans of 
advancing these im portant in te rests  alleged 
by the state . Appellant suggests th a t these 
in te rests  may he met hv im posing some 
sort o f subjective test upon poten tia l legis­
lators. W e disagree. T o create  a sub jec­
tive lest of candidates' knowledge, un d er­
standing or charac ter would necessarily  
place undue power in the hands o f those 
who would implement such a s tandard . 
W e think it better that a rela tive few lie 
delayed from  realizing their political asp i­
rations for a relatively brief period  than 
that some group of persons pass upon the 
fitness o f all candidates before they are 
perm itted to present them selves to  the vot­
ers.

N or can these in terests he pro tec ted  by 
relying solely upon the electoral p rocess it­
self. V o ters arc, in a sense, "consum ers" 
o f the product po itrayed  by the persons 
they elect to  o ffice. In these days of 
"packaged" media candidates, they often  
cannot know w hat is in the package until 
they have made their selection and ob­
served the utility  o f the product. In 
adopting their constitution, the voters of 
A laska chose to protect them selves from  
unknown deficiencies in their candidates 
by imposing objective standards upon those 
who would hold legislative office.

W e conclude that while ob jective tests 
for candidacy unavoidably place a burden 
upon the privilege of running for political 
office, the burden is both tem porary  and 
slight and is necessary to prom ote g o vern ­
mental interests which are com pelling.

[4] W e tu rn  to the question of w hether 
the aw ard of atto rneys' iecs to the sta le by 
the tria l court was a proper exercise  of 
discretion by the trial court pu rsu an t to 
Civil Rule 82, Appellant alleges that the 
issues litigated here relate to a m atte r of 
public interest and contends that aw ard ing  
fees in this type of controversy 'sill deter 
citizens from litigating questions of getter-

33. Mil IV II V , .1. 1 Yimry Ch.. Inc.
■ri7.r». .r..S7 (Alaska 1(173),

a 12 IV-M

34. Mobil Oil f’or|i, v. laienl ltouiiiliir.v foiiuii'ii, 
ft IS IV-M 111’. 101 (Alaska 1!I7I); .liffersun

al public concern for fear o f incurring (he 
expense o f the o ther parly 's atto rneys’ 
fees.

[S, 6] It is not the purpose of Rule 82 
to penalize a party  for litigating a good 
faith  claim blit ra th e r  partially  to compen­
sate the prevailing  party  where such com­
pensation is justified.-'-* Wc have pre­
viously intim ated tha t denial of attorneys' 
fees might he appropriate in a proper case 
w here the public interest is involved.31 As 
a m atter o f sound policy, we hold that it is 
an abuse of discretion to aw ard attorneys’ 
fees against a losing party  who has in 
good faith raised a question of genuine 
public in terest before the courts. A ccord­
ingly, wc reverse the aw ard of attorneys' 
fees to the state in this m atter.

A ffirm ed in part nnd reversed in part.

n» mim

ALASKA RENT-A-CAR, INC., d /h /a  Avis 
Rent-A-Car, Appellant, 

v.
The FORD MOTOR COMPANY, a cor- 

poratinn, Appellee.
No. 1823.

Supreme Court of Alnskn. 
OeL I, 1!>74.

T hird -party  action to recover against 
m anufactu rer of leased vehicle involved in 
rear-end collision. The Superior Court, 
l-'irst Judicial D istrict, Juneau, Hubert A. 
Gilbert, J., entered summary judgment in 
favor of m anufacturer, and lessor appeal­
ed. 1’he Suprem e Court, Connor, J., held 
that issue as to w hether it might he in ­
ferred from evidence that defect existed in 
leased vehicle when it left hands of inarm-

v. of Aneliiirngi-, ft 13 IV-M l(l!l». 1102 
(A Iiis k n 1073).
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Empire Stuff Reporter 
Alaska's non profit public interest poupt can. 

br<ulhc a little easier alter the slate Supreme 
Court overturned a Juneau court ruling that the 
Sjutlieast Alaska C'onicrvation Council must 
pay attorney fees in a ease It lost.

SEACC in 1973 sued the slate’s Department of 
Natural Resources, charging the agency broke 
(be law when It signed a contract with the 
Schnabel Lumber Co. of Haines. SEACC said 
tbe contract was illegal because it violated prin­
ciples of sustaineil-yicld limber management.

Thcn-Juncau Superior Court Judge Allen T. 
Compton ruled the contract was valid. He also 
did something which hadn't been done before; 
he ordered SEACC, a non profit public Interest 
group, to partially reimburse Schnabel for his.

’orneyfecs  --------- -------~T*r
K̂ACC repealed Compton'* rubnft̂ otl JL* 

groundf public Intcteslgroupi'arc c iempi Ipii I J sf .to r.de r*5jvirlng loHiv. parti* :i'to paŷ }|i 
j» • alUni; party's attorney tin.

The Supreme Court on April D alf inncd Com­
pton’s ruling on the legality of Hie timber con­
tract. Justice Warren W. Matthews wrote the 
court's opinion approving the contract. Justice 
Jay A. Habinowitx wrote a dissenting opinion, 
arguing the state used an Incorrect definition of 
suUalncd yield when it determined an accep­
table harvnt level.

Rut the high court also found It was "an abuse 
of discretion" to award attorney fees against

C o u r t  a f f a r a
SF-ACC because Ihe group In good faith raised a 
question of genuine public Interest.

Complon has since been appolnlcd lo the 
Supreme Court, lie did not participate in the 
SuprenicCourt's hcaringo! SEACC's appeal.

•'We’re delighted we didn't have lo pa/ the 
525.000." said SEACC caccutlve director Jim 
Strallon. referring (o the amount Complon had 
awarded Schnabel Lumber Co.'

The group found a benefactor lo put up a 525,- 
000 bond, he said, payable If SEACC lost Ihe ap­
peal. Its status as a nonprofit organization 
means the group relies on contributors to 
finance most tlj day-to-day operations, he said.

525,000 represents one-third of SEACC’s 
operating budget for this year, he said.

SEACC was represented In the May. 1552, 
Supreme Court appeal by Stephan VoUcr, an at­
torney with (he Sierra Club Legal Defense 
Fund. Volkcr told the court that taring a losing 
public Inlercst group with allomey fees would 
have a "broad chilling effect on public Interest 
II ligation."

i i j  mJLJLL
ne'chillingeffect' as having a psy- f/irrercd ihe reworitor UKputgieuilPTcst'n- \  
iucnce than I thmlc that's the fcriipbon is -"I’vVncqwugeTplainilfU ie rare

"If you define 
choioglcat Inf!
case," he-.old. /sarrs' of.'puMlc Intertstlfby iesnoviej Ihe

"Clients always want to know what they're **e«imeftfiMSgialb'tiQiSii afroth njulL" s ' 
undertaking" when they consider • lawsuit. The court allirmed lu support of die policy 
Smith said. "They want to know If ll will cost behind thê iubttr inferrst'cramp*yvrre Civil 
them anything." sHufeg-lirteillcllsgtiniTeyfecî y*

Most ol Trustees for Alaska', eases are In 
federal court, Smith said, and the group Inter­
prets federal law as providing a public Inlercst 
exemption from an assessment of attorney fees 
In losing cases.

Stratlon said Comtpon's ruling didnT deter 
SRACCJrombringing llllgallon.

In his ruling, Complon found SEACC acted In

uj-tfof
i'tdpiibUc.tiilyrest.laŵ irMi, In a recent .r.tc?; 

fvit v̂ .'i '
Smith said he was unaware of a public Inlercst 

group deciding noUo suc.ficeausc of (he ruling- /'jut tlip ppsvderd makes them think hvlce, he i ' ..,1 - A— — -wuia,1:r f.i» * i — ■ ■ r

"Sinrc the |i>ilicy seeks to encourage the vin­
dication of the public interest, we perceive no ’ 
reason to distinguish between the pubhr or 
private character of the defendant In a public In­
terest lawsuit," the opinion slates. ~

Here’s the crux of the opinion — "It Is the In- A 
jteresl that Ihe ptilntlll seeks to protect and not A
the public or private character of the defendant I

good faith In suelng UNK and so he declined to t that is Uie touchstone" pf.the publlejnterral pi- ;)
Lax SEACC with the state's attorney costs. \.-mptinn tpRule P2. * ft

He acknowledged the public Inlerest aernp- Vjhe court iiUf every Ataskan would lave p
bcM'.-hltid from the lawsuit had there been a 
finding timber was not being hsrvesled sc- 
cording to sustained yield foreslry.

Furthermore, the court said, since the timber 
contract was between the state and a private 
logger no public entity could have been expec­
ted to bring this suit, it took a private group — 
SEACC — to do It. It’s case was neither frtvilous 
nor In bad faith, the court found, and SEACC 
had no economic Incentive for bringing the still 

In olhcr words, SEACC and olhrr private non­
profit groups meeting these lests must not be

lion but said Schnabel, as a private Intervener In 
the ease, received no benefit from SEACC's ac­
tion.

In fact, Complon said, Schnabel was harmed 
by ihe lawsuit. He ordered SEACC to reimburse 
Schnabel for part of fhe company’s attorney 
fees.

That ruling should stand, according to the 
Supreme Court opinion In the ease, unless there 
was an "abuse of dlscrellon.”

The court ruled Ihe award lo Schnabel of at­
torney fees was an abuse of discretion, andJustice Allen Compton: Ills 1378 Superior *----„ —          . _ , ...._______ ________ ________

a non-profit organization must pay attorni* *n 11 (asc It ihrrefnre mc-rot-l *he nding_ ---------  discouraged by the threat of having lo pay alter-
lost baj been overturned by.tlie Alaska Sup Court. In making It-, finding the J'.-premc Court "jhiey fees If it hringi a losing can to court

. r
0 JU N E A U  EM PIRE, THU RSD A Y . M AY 1 7 , 1 9 8 3
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SUBJECT: R e l a t i o n s h i p  be tw een  HB 445  and C i v i l  R u l e  82
TO: R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l

C h a i rm an ,  House J u d i c i a r y  Commit tee
FROM: K e i t h  B. L e v y

L e g i s l a t i v e  C o u n s e l

You h a v e  r e q u e s t e d  an o p i n i o n  on th e  e f f e c t  HB 4 4 5 ,  "An Act 
r e l a t i n g  t o  a t t o r n e y  f e e s , "  w i l l  h a v e  on t h e  award  o f  a t t o r ­
n ey  f e e s  i n  p u b l i c  i n t e r e s t  c a s e s  i n  l i g h t  o f  t h e  e x i s t i n g  
C i v i l  R u l e  8 2 .  S p e c i f i c a l l y ,  y ou  h av e  a s k e d  w h e t h e r ,  u n d e r  
R u l e  8 2 ,  an award  o f  a t t o r n e y  f e e s  w i l l  b e  m an d a t o r y  i n  
e v e r y  p u b l i c  i n t e r e s t  c a s e  i n  wh ich  t h e  p l a i n t i f f  p r e v a i l s  
a g a i n s t  a n o n g o v e r n m e n t a l  e n t i t y ,  i f  HB 44 5  i s  e n a c t e d .  F o r  
t h e  r e a s o n s  s e t  o u t  b e l o w ,  i t  i s  my o p i n i o n  t h a t  u n d e r  R u l e  
8 2 ,  i f  HB 445  i s  e n a c t e d ,  an award o f  a t t o r n e y  f e e s  w i l l  n o t  
be r e q u i r e d  i n  e v e r y  c a s e  and t h e  t r i a l  j u d g e  w i l l  h ave  th e  
d i s c r e t i o n  t o  make t h i s  d e t e r m i n a t i o n  w i t h i n  c e r t a i n  l i m i t s .
HB 4 4 5 ,  b y  r e p e a l i n g  t h e  " p u b l i c  i n t e r e s t  e x c e p t i o n "  t o  th e  
award o f  a t t o r n e y  f e e s ,  makes R u l e  82 a p p l i c a b l e  i n  p u b l i c  
i n t e r e s t  c a s e s .  R u l e  8 2 ( a ) ( 1 )  c l e a r l y  makes th e  award o f  
a t t o r n e y  f e e s  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  j u d g e .  I t  
s e t s  o u t  a s c h e d u l e  o f  s u g g e s t e d  f e e s  f o r  th e  p a r t y  r e c o v e r ­
i n g  a money j u d g e m e n t ,  b u t  p r o v i d e s  t h a t  t h e  c o u r t  may i n  
i t s  d i s c r e t i o n  i g n o r e  t h e  s c h e d u l e .  R u l e  8 2 ( a ) ( 1 )  f u r t h e r  
p r o v i d e s :

S h o u ld  no r e c o v e r y  be h ad ,  a t t o r n e y ' s  f e e s  f o r  th e  
p r e v a i l i n g  p a r t y  may be f i x e d  by t h e  c o u r t  i n  i t s  
d i s c r e t i o n  i n  a r e a s o n a b l e  amoun t .

Thu s ,  i t  i s  c l e a r  f r o m  t h e  l a n g u ag e  o f  R u l e  8 2 ( a ) ( 1 )  t h a t  
t h e  award  o f  a t t o r n e y  f e e s ,  w h e th e r  t h e r e  i s  a money j u d g e ­
ment o r  n o t ,  i s  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  j u d g e .  
Howeve r ,  R u l e  8 2 ( a ) ( 2 )  seems t o  p r o v i d e  f o r  c e r t a i n  s i t ­
u a t i o n s  i n  w h ich  t h e  award  o f  a t t o r n e y  f e e s  i s  n o t  d i s c r e ­
t i o n a r y ,  b u t  m a n d a t o r y .  I t  p r o v i d e s :
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I n  a c t i o n s  whe re  t h e  money ju d g em en t  i s  n o t  an a c c u r a t e  
c r i t e r i a  [ s i c ]  f o r  d e t e rm i n i n g  t h e  f e e  t o  be a l l o w e d  t o  
t h e  p r e v a i l i n g  s i d e ,  t h e  cou r t ,  s h a l l  award  a f e e  com­
m e n s u r a t e  w i t h  t h e  amount and v a l u e  o f  l e g a l  s e r v i c e s  
r e n d e r e d .  (Em pha s i s  a d d e d ) .

The u s e  o f  th e  w o rd  " s h a l l "  seems t o  i n d i c a t e  t h a t  i n  c a s e s  
i n  w h ich  t h e r e  i s  no a p p a r e n t  r e l a t i o n s h i p  be tween  th e  money 
j u dgem en t  and t h e  a t t o r n e y ' s  f e e ,  th e  award  o f  a t t o r n e y  f e e s  
i s  m a n d a t o r y .  A c a r e f u l  r e a d i n g  o f  t h e  c a s e  law  on R u l e  82 
l e a d s  me t o  t h e  c o n c l u s i o n ,  h ow e v e r ,  t h a t  t h i s  w ou ld  be an 
e r r o n e o u s  i n t e r p r e t a t i o n  o f  t h e  r u l e .  The c a s e s  i n d i c a t e  
t h a t ,  s u b j e c t  o n l y  t o  t h e  l i m i t a t i o n  t h a t  t h e  award n o t  be 
'm a n i f e s t l y  u n r e a s o n a b l e , "  a t t o r n e y  f e e s  u n d e r  r u l e  82 a r e  

r o t  m a n d a t o r y ,  b u t  d i s c r e t i o n a r y .
The A l a s k a  Supreme C o u r t  h a s  s a i d  i n  a number o f  c a s e s  t h a t  
t h e  d e n i a l  o f  a t t o r n e y  f e e s  a l t o g e t h e r  u n d e r  R u l e  82 i s  n o t  
n e c e s s a r i l y  an abu se  o f  d i s c r e t i o n .  Coope r  v .  C a r l s o n , 511 
P . 2d 1 3 05  ( A l a s k a  1 9 7 3 ) ;  L a r r v  v .  D u p r e e , 58 0  P . 2d 
(A l a s k a  1 9 7 8 ) .  The t r i a l  j u d g e  has  w id e  d i s c r e t i o n  in  
aw a rd in g  a t t o r n e y  f e e s  and t h e  supreme c o u r t  W i l l  o v e r t u r n  
t h e  t r i a l  j u d g e ' s  d e c i s i o n  o n l y  o f  i t  i s  " m a n i f e s t l y  un ­
r e a s o n a b l e . "  M a lv o  v .  J . C .  P ennev  C o . ,  512  P . 2d 575  (A l a s k a  
1 . 9 7 3 ) .  ;

A l t h o u g h  i t  i s  n o t  a lw a y s  c l e a r  f r o m  t h e s e  c a s e s  w h e th e r  th e  
C o u r t  made i t s  d e c i s i o n  u n d e r  R u l e  8 2 ( a ) ( 1 )  o r  ( a ) ( 2 ) ,  a 
more r e c e n t  c a s e  i n d i c a t e s  t h a t  t h e  d e t e r m i n a t i o n  o f  w h e th e r  
R u l e  8 2 ( a ) ( 2 )  comes i n t o  c o n s i d e r a t i o n  a t  a l l  i s  w i t h i n  th e  
d i s c r e t i o n  o f  t h e  t r i a l  j u d g e .  I n  A r c t i c  1 l o ne Na t i v e
A s s o c i a t i on v .  P a u l ,  609  P . 2d 32 ( A l i s h a  1 9 8 0 )  , th e  Supreme
C ou r t  c o n s i d e r e d  w h e th e r  o r  n o t  an award o f  f u l l  a t t o r n e y  
f e e s  was a p p r o p r i a t e .  A f t e r  c i t i n g  r u l e  8 2 ( a ) ( 2 ) ,  the  C o u r t  
s a i d

I n  t h i s  c a s e  th e  t r i a l  j u d g e  c o n c lu d e d  t h a t  t h e  money 
ju d g em en t  was n o t  an a c c u r a t e  c r i t e r i o n  f o r  
e s t a b l i s h i n g  th e  a p p r o p r i a t e  f e e .

Thus ,  t h e  t r i a l  c o u r t  made i t s  own d e t e r m i n a t i o n  o f  the 
a t t o r n e y  f e e s .  The Supreme C o u r t  a g r e e d  w i t h  t h i s  
a s s e s sm en t  by t h e  t r i a l  j u d g e ,  i n d i c a t i n g  t h a t  the  
d e t e r m i n a t i o n  o f  w h e th e r  R u l e  8 2 ( a ) ( 2 )  comes i n t o  p l a y  a t  
a l l  i s  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  j u d g e .  I n  o t h e r  
w o rd s ,  th e  awa rd  o f  a t t o r n e y  f e e s  u n d e r  R u l e  8 2 ( a ) ( 2 )  i s  n o t  
m anda to ry  i n  th e  s e n s e  t h a t  t h e  t r i a l  j u d g e  h a s  d i s c r e t i o n
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t o  d e t e rm in e  w h e th e r  8 2 ( a ) ( 2 )  a p p l i e s .  Once t h e  t r i a l  j u d g e  
d e t e rm in e s  t h a t  8 2 ( a ) ( 2 )  a p p l i e s ,  some a t t o r n e y  f e e s  must be 
awa rded .  Bu t  t h e  t r i a l  j u d g e  h as  t h e  d i s c r e t i o n  t o  i g n o r e  
8 2 ( a ) ( 2 )  as  l o n g  as  t h a t  d e c i s i o n  i s  n o t  m a n i f e s t l y  
u n r e a s o n a b l e .
I n  c o n c l u s i o n ,  HB 44 5  d oe s  n o t  make an award o f  a t t o r n e y  
f e e s  i n  p u b l i c  i n t e r e s t  c a s e s  m an d a to r y  by  mak ing  C i v i l  R u l e  
82  a p p l i c a b l e .  A l t h o u g h  R u l e  8 2 ( a ) ( 2 )  does  seem t o  make an 
award o f  a t t o r n e y  f e e s  m a n d a t o r y ,  t h e  award u n d e r  R u l e  
8 2 ( a ) ( 1 )  i s  d i s c r e t i o n a r y ,  and th e  t r i a l  j u d g e  h a s  t h e  d i s ­
c r e t i o n  t o  d e t e rm in e  w h e t h e r  t o  a p p l y  R u l e  8 2 ( a ) ( 1 )  o r  
( a ) ( 2 ) .

K B L : o j b  
J 2 / 0 5 6
c c :  R e p r e s e n t a t i v e  Don C l o c k s i n
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SUBJECT: S e c t i o n a l  A n a l y s i s  o f  House B i l l  446
TO: R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l

C ha i rm an ,  House J u d i c i a r y  Commit tee
FROM: Russ J o s e p h s o n

L e g i s l a t i v e  C oun s e l

POUCH Y SI Alt CAPIIOl 
JUNEAU. AtASKA 998 11 

907 465 3800

You h av e  a s k ed  f o r  a s e c t i o n a l  a n a l y s i s  o f  HB 4 4 6 .  T h i s  
b i l l  c o n s i s t s  o f  a s i n g l e  s e c t i o n .  I t  adds a new s e c t i o n  o f  
l aw  t o  t h e  m o t o r  v e h i c l e  s t a t u t e s  t o  f i l l  a gap i n  t h e  
e x i s t i n g  l aw .  V e ry  s im p l y ,  i t  r e q u i r e s  a p e r s o n  t o  s t o p  a 
m o t o r  v e h i c l e  when p u r s u e d  by  a law  e n f o r c em en t  v e h i c l e  t h a t  
i s  u s i n g  l i g h t s  o r  a s i r e n  t o  i n d i c a t e  t h a t  t h e  p eace  
o f f i c e r  w ou ld  l i k e  t h e  p u r s u e d  d r i v e r  t o  s t o p .

R J : lmb 
L 3 / 0 8 2
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*ATE OF ALASKA 1984 LEGISLATIV^'SSION

FISCAL NOTE 

[Revision Date: 01/16/84

FISCAL DETAIL
Agency Affected: Public Safety 
Program Category Affected:______

REQUEST
Bill/Resolution No.: SSHB446
Title: "...stop at the direction
__________of a Peace Officer________  ___________
Sponsor: Rep. Liska & Svzmanski BRU, Program or Subprogram(s) Affected:

Requestor; House Uudiriarv_______   Alaska State Troopers___________
Date of Request: l _ i __________ _____________________________________________

Administration of Justice

EXPFNDITURES/REVENUES: (Thousands of Dollars)

OPERATING
FY 84 FY 85 FY 86 FY 87 FY 88 1 FY 89

100 PERSONAL SERVICES 
200 TRAVEL 
300 CONTRACTUAL 
A00 SUPPLIES 
500 EQUIPMENT 
600 LAND & STRUCTURES 
700 GRANTS, CLAIMS 
800 MISCELLANEOUS
TOTAL OPERATING

Oo

0.0 ’ 0.0 0.0 0.0 0.0

| CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0

I REVENUE

FUNDING: (Thousands of Doll ars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0.0 0.0 0.0 0.0 ISlftoiftS! 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate paqe.for analysis

/11C *C (X
Prepared By: Francis C. AllVn 
Div1STog<jTT) Alaska State Troopers

Approved by Commissioner:__

Agency: £iihLt£ Safety
Rohert. J. Sundherg

I m p a c t e d  A g e n c y ( i e s '

No Fiscal Impact.

Phone: 
Da te:

Distribution (by Agency preparing fiscal note) 
Legislative Finance- 
Legislative Sponsor 
Requestor

Office of Management and Budget

?6Q-6fiQ1

Date:

1 2 / 1 / 8 3



■ J *ALASKA STATE LEGISLATl 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y. Slate Capitol 
Juneau, Alaska 99311 

(907) 465-3991

September 15, 1983

MEMORANDUM

TO: Representative John Liska

FROM: Deb Pomeroy U
Administrative Assistant

RE: Stopping for a Police Officer
Research Request 83-199

Linda Edgeworth, of your staff, asked whether or not there is a statute 
requiring a motorist to stop when flagged down by a police officer. 
She also asked for information regarding a case in which a defendent 
was charged with failure to stop for a police officer. The defendant 
was acquitted because no statute set out this requirement. I spoke 
with the Gretchen Derr in the Commissioner's Office of the Department 
of Public Safety, who provided the attached correspondence pertaining 

to this issue.

The case the defendant won occurred prior to April 28, in Soldotna.
A motorist had failed to stop when the police officer turned on the 
flashing lights and siren, and was subsequently charged with violating 
13 AAC 02.140. I spoke with the District Attorney's Office in Kenai 
and requested the judge's decision as well as any pertinent documents. 
These will be forwarded to you as soon as we receive them.

The Alaska Adminstrative Code 13 AAC 02.140 (attached) states that 
"upon the approach of an authorized emergency vehicle...or a police 
vehicle making use of either a visual or an audible signal, the driver 
of every vehicle...shal1 yield the right-of-way by slowing, stopping, 
changing lanes or pulling to the right-hand edge of the roadway clear 
of an intersection to await passage of the emergency vehicle" (emphasis 
added). It appears that 13 AAC 02.140 pertains mostly to emergency
si tuations.

Judge Anderson of Anchorage, who heard the case, ruled that the State had 
"made a half hearted attempt" in writing the regulation when it defined 
what a motorist must do when approached by a police vehicle with visual 
lights in a non-emergency situation. He went on to state that the police 
officer was attempting to stop a suspected violator when there was no
existing emergency, and that the violator was therefore not required
to stop.



D E P A R T M E N T  O F  P U B L I C  S A F E T Y

POSITION PAPER - SSHB446 
Support with Amendment 

January 16, 1984

SSHB446 - "An Act relating to the duty to stop at the direction of a peace 
o f f ic e r .

This leg is la t ion  deals with the public 's  responsibili ty  to follow the 
directions of peace o f f ic e r s  in emergency s ituations.  Some confusion has 
existed on this subject on the part of the public due to the inconcise 
wording of present regulations (13 .AAC.02.140). This proposed leg is la t ion  
c l a r i f i e s  the duty of the public without infringing upon th e ir  rights.

The wording in Sec. 28.35.184 requires that a person guilty  of f l i g h t  
from a police o f f ic e r  is  guilty of a c lass  C felony. This is  f e l t  to be 
too severe a penalty and we request that i t  be amended to a c lass  B 
misdemeanor. The original wording would result  in many individuals having 
felony records that now only face misdemeanor violat ions.  Additionally, 
the numerous violations of the section may place an unnecessarily heavy 
burden upon the Criminal Just ice  System.



LtY OF KENAI
" Q U  ( J o f w j s z i  o l  A l c u i z a "  ^ ,

, u n  M M
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r .  O. I^OX MO k £ N Al. AI A S r. A 
III I ThOnC 7E3*. 7 ' 3 S

Angus  t 2 5 ,  1 982

Co: : i ni  s s i o n t r  Wi ] 1 j aro R . K i >: 
D e p a r t m e n t  o f  P u b l i c  S a f e t y  
P o u c h  H
J u n e a u ,  AK.  9 9 8 1 1

D e a r  C o m m i s s i o n e r  N i x ,
• * * ' , ' »" • • * *  * • * •

R e q u e s t  y o u r  s t a f f  r e v i e w  13 AAC O 2 1 / . 0 ( n ) ' ' f o r  p o s s i b l e  l a n g u a g e
c h a n g e s .  As t h c s e c t i o n  i s  |> r e s c n t 1 y -,i n 1 e r p r »• i  t c d by  t li c l o c a l
c o u r t  any  one  o f  s e v e r a l  p o s s i b l e  a’c t  i n n s  "is s u f f i c i e n t  t o  c omp l y
w i t h  t h e  y i e l d  r e q u i r e m e n t . *  • ’ • *.• , •

* S*
I f  t h e  i n t e n t  i s  t o  r e q u i r e  t h j t  w h e n e v e r  po s  s i"b 1 e \t.'h e m o t o r i s t  
i s  t o  y i e l d  t o  an emer gency*  v e h i c l e  b y  . p u l l i n g ' ’ o i ' c r - ’t o  t he  r i g h t  
a n d  s t o p p i n g ,  t h e n  t h e  o t h e r  l a n g u a g e  s h o u l d  p o s s i b l y  he m o d i f i e d  
o r d e l e t e d .  . <‘

p p r . i i s  t o  beI f  a f t e r  y o u r  r  e v j ev  , you d e l e  m i n e  t h a t  t h i s  
c o u r t  i n t e r p r e t a t i o n , .  and no t  a s t a t e w i d e  p r o b l e m  o r  c o n c e r n ,  
a d v i s e .

l o c a l
p l e a s e

S i n c e r e l y ,

i f  i c fi a r d 
Ch i c f  o f  P o l i c e  
K i: n a i P o l i c e  D e p t .
F. A R /  :a p
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A p r i l  2 8 ,  1983
Suanc ll&lnnft 
CCIjicf of Joliet

C o m m i s s i o n e r  R o b e r t  S u n d b e r g  
D e p a r t m e n t  o f  P u b l i c  S a f e t y  
P o u c h  N
J u n e a u ,  AK 99811

D e a r  C o m m i s s i o n e r  S u n d b e r g :

I  am r e q u e s t i n g  t h a t  y o u r  s t a f f  r e v i e w  13 A A C 0 2 . 1 4 0  ( a )  f o r  p o s s i b l e  
c h a n g e s .  R e c e n t l y  S o l d o t n a  had  a c a s e  r u l e d  o n  by  J u d g e  A n d e r s o n  f r o m  
A n c h o r a g e .  T h e  j u d g e  r u l e d  t h a t  t h e  S t a t e  h a d  "made a h a l f  h e a r t e d  a t t e m p t "  
i n  w r i t i n g  t h e  r e g u l a t i o n  when  i t  d e f i n e d  w ha t  a m o t o r i s t  m u s t  do when  ap ­
p r o a c h e d  b y  a p o l i c e  v e h i c l e  w i t h  v i s u a l  l i g h t s  on i n  a n o n - e m e r g e n c y  s i t u a ­
t i o n .

T h e  j u d g e  w e n t  on  t o  s a y  t h a t  i n  t h e  c a s e  o f  S o l d o t n a  w h e r e  t h e  p o l i c e  
o f f i c e r  was a t t e m p t i n g  to  s t o p  a s u s p e c t e d  v i o l a t o r  t h e r e  was no e x i s t i n g  
e m e r g e n c y  and t h e  s u s p e c t e d  v i o l a t o r  was  n o t  r e q u i r e d  t o  s t o p .  T h e  j u d g e  
t h e n  d i s m i s s e d  t h e  c i t a t i o n  t h a t  h a d  b e e n  i s s u e d  u n d e r  t h e  a u t h o r i t y  o f  13 
A A C 0 2 . 1 4 0 .

I  am i n c l u d i n g  i n  t h i s  l e t t e r  a c o p y  o f  a s i m i l a r  r e q u e s t  made by  C h i e f  
R o s s  o f  t h e  K e n a i  P o l i c e  D e p a r t m e n t .  I n  t h e  c a s e  o f  K e n a i  o u r  l o c a l  j u d g e  
a l s o  d i s m i s s e d  a c i t a t i o n  b e c a u s e  t h e  way t h e  r e g u l a t i o n  i s  w o r d e d .  I t  s eems  
t h e r e  i s  c o n c e r n  f r o m  more t h a n  o n e  c o u r t  a b o u t  t h i s  r e g u l a t i o n .

I  h a v e  o n e  o t h e r  c o n c e r n  a b o u t  t h e  r u l e s  o f  t h e  r o a d  c o n t a i n e d  i n  13 AAC ,  
P r e s e n t l y  t h e r e  i s  n o  r e g u l a t i o n  t i t l e d  " E x c e s s i v e  A c c e l e r a t i o n "  o r  some o t h e r  
s i m i l a r  l a n g u a g e ,  A p r o b l e m  comes up f r e q u e n t l y  when y o u  h a v e  a m o t o r i s t  who 
s p i n s  h i s  t i r e s  i n t e n t i o n a l l y  u n d e r  h e a v y  a c c e l e r a t i o n ,

•The o n l y  p o s s i b l e  c i t a t i o n  t h a t  c a n  be  i s s u e d  i n  t h i s  s i t u a t i o n  i s  n e g ­
l i g e n t  d r i v i n g .  O u r  c o u r t  h a s  c o n s i s t e n t l y  r u l e d  t h a t  a b s e n t  o t h e r  f a c t o r s  
s u c h  as  f i s h t a i l i n g ,  l o s s  o f  c o n t r o l ,  e t c .  t h e  e l e m e n t s  o f  n e g l i g e n t  d r i v i n g  
a r e  n o t  s a t i s f i e d .

I t  w o u l d  seem t o  me t h a t  a new r e g u l a t i o n  c o u l d  b e  w r i t t e n  t o  c o v e r  t h i s  
t y p e  o f  d r i v i n g .  T h i s  t y p e  o f  r e g u l a t i o n  w o u l d  be  m o s t  h e l p f u l  i n  c u r t a i l i n g  
t h i s  s o r t  o f  d r i v i n g .

T h a n k  y o u  f o r  y o u r  t im e  and c o n s i d e r a t i o n .

DI'.I’AKTMKNT |)K P |i |||.  C S.l

Duane Udl and 
Chi ef  o f  Po l i c e M A Y  0  2  1 9 8 3

mb
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nKPAKT f t lK iV r  OF' P l i K I J C S A F K T Y  , P.O. b o x  g : r8 ANNEX 
ANCHORAGE. ALASKA 99502

D I V I S I O N  O F  S T A T E  T R O O P E R S  1 PHONE: \
S e p t e m b e r  3 ,  1 9 8 2

R i c h a r d  A .  R o s s  
C h i e f  o f  P o l i  c e  
K e n a i  P o l i c e  D e p a r t m e n t  
K e n a i ,  A K  9 9 6 1 1

D e a r  C h i e f  R o s s :
R e :  13  A A C 0 2 . 1 4 0  ( a )

Y o u r  l e t t e r  t o  C o m m i s s i o n e r  N i x  
f o r w a r d e d  t o  me f o r  r e p l y .

d a t e d  A u g u s t  2 3 ,  1 9 8 2  h a s  b e e n

A s  t h e  a b o v e  c i t e d  . r e g u l a t i o n  i s  n o w  w r i t t e n ,  i t  w o u l d  a p p e a r  
t h a t  a n y  o f  t h e  r e q u i r e d  a c t i o n s  n o w  l i s t e d  i n  t h e  r e g u l a t i o n  
w o u l d  s u f f i c e  t o  c o m p l y  w i t h  i t ' s  r e q u i r e m e n t .  T h e  U n i f o r m  
V e h i c l e  C o d e  c l e a r l y  s e t s  o u t  t h a t  a m o t o r i s t  m u s t  d r i v e  t o  
t h e  r i g h t - h a n d  e d g e  o r  c u r b  a n d  s t o p  u n t i l  a n  e m e r g e n c y  
v e h i c l e  h a s  p a s s e d .  T h o u g h  m o s t  o f  t h e  b a s i c  r e g u l a t i o n  w a s  
o r i g i n a l l y  t a k e n  f r o m  t h e  
r e a s o n  1 3  A A C 0 2 . 1 4 0  ( a )  w a s  
s h o u l d  b e  c h a n g e d .

U n i f o r m  V e h i c l e  C o l e ,  f o r  s o m e  
n o t  s t r i c t l y  f o l l o w e d  a n d  p e r h a p s

I w i l l  f o r w a r d  y o u r  s u g g e s t i o n  t o  t h e  C o m m i s s i o n e r ' s  c o m m i t t e e  
f o r  r e g u l a t o r y  c h a n g e s  f o r  i t s  c o n s i d e r a t i o n .

S i n c e r c P * '  v o u r s ,

r ~ C .-aL------------- ~ n J A

J o s e p h  D .  . H a l f e  
A s s i s t a n t  A t t o r n e y  G e n e r a l  

f o r  L a w  e n f o r c e m e n t

c c :  M r .  K e n  S i m p s o n



M E M O R , # J D U M S t # 3  o f  A l a s k a

TO.

FflOM:

R o b e r t  J .  S u n d b e r g  d a t e : H a y  3 ,  1 9 8 3
C o m m i s s i o n e r
D e p a r t m e n t  o f  P u b l i c  S a f e t y  file mo:

TELEPHONE NO: 4 6 5 - 4 3 2 2

I n s p e c t o r  F r a n k ^ K ^ o r h a m  s u b je c t : c h i e f  U d l a n d  L e t t e r
A s s i s t a n t  t o  t h e  C o m m i s s i o n e r  r e :  F a i l u r e  t o  S t o p
D e p a r t m e n t  o f  P u b l i c  S a f e t y

A s  r e q u e s t e d ,  r e s e a r c h  w a s  d o n e  o n  t h e  r e q u i r e m e n t s ,  o r  
m o r e ,  t h e  l a c k  o f  r e q u i r e m e n t s  f o r  a  p e r s o n  t o  s t o p  w h e n  
s i g n a l e d  t o  d o  s o  b y  a  p o l i c e  o f f i c e r .

I  c o u l d  f i n d  b u t  o n e  a r e a  o f  t h e  S t a t e  S t a t u t e s  t h a t  r e ­
q u i r e s  a  p e r s o n  ( d r i v e r  o f  a  v e h i c l e )  t o  o b e y  t h e  s i g n a l s  o f  
a n  o f f i c e r .  E v e n  a t  t h a t ,  i t  o n l y  r e l a t e s  t o  t h e  c o n d i t i o n  
o f  d i r e c t i n g  t r a f f i c .  S e e  a t t a c h e d  A S  2 8 . 3 5 . 1 8 0 .

T h e  13  A A C  2 . 1 4 0  d o e s  n o t  d i r e c t l y  r e q u i r e  a  v e h i c l e  t o  s t o p  
b u t  m a k e s  i t  a n  o p t i o n  w h e n  a n  e m e r g e n c y  v e h i c l e  o f  a n y  t y p e  
i s  a p p r o a c h i n g .  N o r  d o e s  t h e  c o m p a n i o n ,  13  A A C  2 . 1 9 5 ,  
r e l a t e d  t o  p e d e s t r i a n s .

A l s o  a t t a c h e d  i s  a  p r o p o s e d  a d d i t i o n  t o  e i t h e r  t h e  A d m i n i s ­
t r a t i v e  C o d e  o r  S t a t e  S t a t u t e s  t h a t  s h o u l d  s e r v e  t h e  p u r p o s e .  
H o t  b e i n g  a  l e g a l  b e a g l e ,  I  a m  n o t  s u r e  h o w  m a n y  h o l e s  i t  
h a s  i n  i t .

HOUSE RESEARCH AGENCY

02 001A (Rev 10/79)



M E M O R y # J D U M S t # e  o f  A l a s k a
d a te : H a y  1 2 ,  1 9 8 3

w u  1

FILE NO:

TELEPHONE NO: 4 6 5 - 4 3 2 2

s u b je c t : F a i l u r e  t o  S t o p

P l e a s e  d r a f t  a  c h a n g e  i n  o u r  r e g u l a t i o n s  r e q u i r i n g  a n  
i n d i v i d u a l  t o  s t o p  w h e n  l a w f u l l y  d i r e c t e d  t o  d o  s o  b y  a  
p e a c e  o f f i c e r .

R e t u r n  t h e  d r a f t  t o  m e  a n d  I  w i l l  b e g i n  t h e  p r o c e d u r e s  
n e c e s s a r y  t o  c h a n g e  t h e  t r a f f i c  r e g u l a t i o n s .

S i n c e  t h i s  p  r o b l e m  c o u l d  i n v o l v e  s i t u a t i o n s  n o t  i n v o l v i n g  a  
v e h i c l e ,  w e  s h o u l d  a l s o  p r o p o s e  c h a n g e s  i n  t h e  s t a t u t e s .  
T h a t  r e c o m m e n d a t i o n  s h o u l d  b e  h e l d  u n t i l  t h e  A d m i n i s t r a t i o n  
r e q u e s t s  p r o p o  e d  c h a n g e s  t h r o u g h  l e g i s l a t i o n .

A t t a c h m e n t s :  a / s

c c :  / - - ' T t o b e r t  J .  S u n d b e r g  
C o m m i s s i o n e r
D e p a r t m e n t  o f  P u b l i c  S a f e t y

t o : J o s e p h  B a l f e
A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  P u b l i c  S a f e t y

f r o m : L t .  C o l .  J a m e s  D .  V a d e n V i v
O f f i c e  o f  t h e  C o m m i s s i o n e r  
D e p a r t m e n t  o f  P u b l i c  S a f e t y

.s 7 l s K  3

- P ' ~ i  I t

y f,(z ^ V / f  Ct

J  l<̂  v  y 1

6 T933

02-001A (Rev 10/79) i
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OFFICE OF THE COMMISSIONER

o.'LL SH EIFIE l C C O W R N Q R

POUCH N
JUNE A U. ALASKA 99811 
PHONE:

4 6 5 - 4 3 2 2

N o v e m b e r  4 ,  1 9 8 3

M s .  M a r y  W h i t m a n  
A d m i n i s t r a t i v e  A s s i s t a n t  
L e g i s l a t i v e  A f f a i r s  A g e n c y  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  M s .  W h i t m a n :

T h i s  i s  i n  r e f e r e n c e  t o  y o u r  r e q u e s t  r e l a t e d  t o  i n p u t  f r o m  
t h i s  d e p a r t m e n t  o n  H B  4 4 6 ,  " A n  a c t  r e l a t i n g  t o  s t o p p i n g  a  
m o t o r  v e h i c l e  a t  t h e  d i r e c t i o n  o f  a  p e a c e  o f f i c e r . "

I  h a v e  e n c l o s e d  s o m e  s t a t u t e s  f r o m  o t h e r  s t a t e s ,  a n d  t h e  
I . A . C . P .  m o d e l  " U n i f o r m  V e h i c l e  C o d e "  r e c o m m e n d a t i o n  o n  t h e  
s u b j e c t .  T h e  s t a t u t e s  s o u r c e s  w e r e  f r o m  t h e  s t a t e s  o f  
C a l i f o r n i a ,  O r e g o n ,  a n d  W a s h i n g t o n .  A s  c a n  b e  s e e n ,  t h e r e  
a r e  a  v a r i e t y  o f  a p p r o a c h e s ,  b u t  a l l  w i t h  t h e  s a m e  t h e m e .

A s  f o r  t h i s  S t a t e ,  a s  r e f l e c t e d  i n  a  p r e v i o u s  i n t e r n a l  
m e m o r a n d u m  o f  t h i s  d e p a r t m e n t ,  o f  w h i c h  y o u  h a v e  a c o p y ,  
t h e r e  a r e  n o  r e q u i r e m e n t s  f o r  a  p e r s o n ,  u n d e r  a n y  
c i r c u m s t a n c e s ,  t o  s t o p  a t  t h e  r e q u e s t  o f ,  o r  l a w f u l  c o m m a n d  
o f  a  p e a c e  o f f i c e r  e x c e p t  w h e n  h e  i s  a c t u a l ] y  r e g u l a t i n g  o r  
d i r e c t i n g  t r a f f i c  ( A S  2 8 . 3 5 . 2 8 0 ) .  N o r  d o  a n y  a d m i n i s t r a t i v e  
c o d e  p r o v i s i o n s  r e q u i r e  a  p e r s o n ,  u n d e r  a n y  c i r c u m s t a n c e s ,  
t o  s t o p  a s  t h e  r e s u l t  o f  a  l a w f u l  o r d e r  o f  a  p e a c e  o f f i c e r  
( 1 3  A A C  0 2 . 1 4 0  a n d  13  A A C  0 2 . 1 9 5 ) .

T h e  d e p a r t m e n t ' s  d e s i r e ,  a n d  I  am  s u r e  y o u  w o u l d  f i n d  i t  t h e  
e n t i r e  l a v ;  e n f o r c e m e n t  c o m m u n i t y ' s  d e s i r e ,  i s  t o  d e v e l o p  a n  
a l l  e n c o m p a s s i n g  o b e d i e n c e  s t a t u t e  c o v e r i n g  a  p e r s o n , 
v e h i c l e , b o a t ,  o r  a i r c r a f t .  W h e t h e r  t h i s  c a n  b e  a c h i e v e d  i s  
a n o t h e r  m a t t e r .

H o u s e  B i l l  4 4 6 ,  a s  i t  i s  n o w  w r i t t e n ,  m e e t s  a p o r t i o n  o f  l a w  
e n f o r c e m e n t  n e e d s ,  b u t  m a y  b e  s o m e w h a t  v a g u e  a n d  b r o a d  a s  i t  
r e l a t e s  t o  " l a w  e n f o r c e m e n t  v e h i c l e . "

I f  n o t  b e i n g  p r e s u m p t i v e ,  a n d  k e e p i n g  i n  m i n d  t h a t  t h e  
a u t h o r  i s  n o t  t r a i n e d  i n  t h e  l e g a l i z e d  f r a m i n g  o f  s t a t u t e s ,  
t h e  f o l l o w i n g  i s ,  a t  l e a s t ,  a  d r a f t  r e v i s i o n  c f  H B  4 4 6  f o r



Ms. Marv Whitman - 2 - November 4, 1983

c o n s i d e r a t i o n  t h a t  w o u l d  m e e t  t h e  l a w  e n f o r c e m e n t  n e e d s .  
T h e  d r a f t  i s  n o t  i n  p r o p e r  f o r m .

c c :  E m i l  N o t t i
L e g i s l a t i v e  A s s i s t a n t  

t o  t h e  G o v e r n o r

N o r m a n  G o r s u c h  
A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  L a w

C o l .  M i c h a e l  K o l i v o s k y ,  D i r e c t o r  
D i v i s i o n  o f  A l a s k a  ' S t a t e  T r o o p e r s  
D e p a r t m e n t  o f  P u b l i c  S a f e t y

S i n c e r e l y ,

R O B E R T  J .  S U N D B E R G  
C O M M I S S I O N E R
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ATTEMPTING TO F L E E  OR ELUDE POLICE  OFF ICER  
1964

WHEREAS, The  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  C h i e f s  
o f  P o l i c e  advo ca te s  and su p p o r t s  a d o p t i o n  o f  sound t r a f f i c  
r e g u l a t i o n s ,  c o u ch ed  in  c l e a r  and e f f e c t i v e  terms so as to  
m e r i t  approval  by the  c o u r t s ;  and

WHEREAS, F o r  t h i s  purpose  th e  I n t e r n a t i o n a l  A s s o - _  
e l a t i o n  o f  C h i e f s  o f  P o l i c e  c o n s i s t e n t l y  s u p p o r t s  e f f o r t s  “ 
o f  th e  Nat iona l  Commit tee  on Uni fo rm T r a f f i c  Laws and O r d i ­
na n c e s  to  develop  and m a in ta in  the  Uni form V e h i c l e  Code t o  
t h e  h i g h e s t  degree  o f  p e r f e c t i o n  as r e p r e s e n t i n g  the  b e s t  
example o f  l e g i s l a t i o n  recommended t o  the  v a r i o u s  s t a t e s  
f o r  adop t ion  by  t h e i r  l e g i s l a t u r e s ;  and

WHEREAS, It: i s  I n  the  f u r t h e r a n c e  o f  t h i s  purpose 
t h a t  the  v a r i o u s  p r o v i s i o n s  o f  the Un i fo rm  V e h i c l e  Code be 
made as l e g a l l y  sound as p o s s i b l e  and be amended as  and when 
n e c e s s a r y  and a d v i s a b l e  i n  o rd e r  t o  c o r r e c t  d e f e c t s  t h e r e i n  
w h i c h  become apparent: in p r a c t i c e  f rom t ime t o  t im e ;  and

WHEREAS, T r a f f i c  o f f i c e r s  o f t e n  f i n d  themse lve s  
c o n f r o n t e d  w i th  th e  prob lem o f  d r i v e r s  who r e f u s e  to  obey 
p o l i c e  commands t o  s t o p ,  and who f l e e  from such o f f i c e r s ,  
u s u a l l y  a t  h igh speed ,  sometimes e x t i n g u i s h i n g  t h e i r  l i g h t s  
a t  n i g h t ,  o r  o t h e rw is e  seek  t o  e l ude  the  o f f i c e r ;  and

WHEREAS, Some s t a t e s ,  i n c l u d i n g  C o lo ra d o ,  Delaware,  
Oregon ,  Utah and Wash ing ton,  have r e c e n t l y  e n a c te d  l e g i s l a ­
t i o n  making such  a c t i o n s  a misdemeanor o f  s e r i o u s  n a tu r e ,"  
some c a l l i n g  f o r  mandatory r e v o c a t i o n  o f  the  d r i v e r ' s  l i ­
c e n s e  o f  pe rsons  c o n v i c t e d  under  such  s t a t u t e s ;  and

WHEREAS, Members o f  the  I n t e r n a t i o n a l  A s s o c i a t i o n  
o f  C h i e f s  o f . P o l i c e  a re  p r i m a r i l y  c o n c e r n e d  w i th  su ch  v i o ­
l a t i o n s  and d i r e c t l y  a f f e c t e d  by such  d r i v e r  a c t i o n s  nnd 
c o n d u c t ,  i t  i s  a p p r o p r i a t e  t h a t  the I n t e r n a t i o n a l  A s s o c i a t i o n  
o f  C h i e f s  o f  P o l i c e  take the  lead  in  f o r m u la t i n g  a s tandard 
o r  model form o f  law d e f i n i n g  the  o f f e n s e  o f  f l e e i n g  from
o r  a t t e m p t in g  t o  e l u d e  a p o l i c e  o f f i c e r ;  and

WHEREAS; I t  i s  i n  the  I n t e r e s t  o f  promot ing  u n i ­
fo rm  l e g i s l a t i o n  o f  t h i s  k in d ,  and in  the  i n t e r e s t  o f  more 
e f f e c t i v e  p o l i c e  p a t r o l  pe r fo rm ance,  t h a t  su ch  l e g i s l a t i o n  
be reconwended f o r  a d o p t i o n  by a l l  s t a t e s ;  and

WHEREAS, The  Uni form V e h i c l e  Code I s  the  proper
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.  *
ATTEMPTING TO F L E E  OR ELUDE POLICE OFF ICER  ( c o n t i n u e d )

medium by which  such  l e g i s l a t i o n  may be so recommended; now, 
t h e r e f o r e ,  be i t

RESOLVED, T h a t  the  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  
C h i e f s  o f  P o l i c e  he re by  recommend t o  the  C o u n c i l  o f  S t a t e  
Governments and the  N a t i o n a l  Committee on Uni fo rm T r a f f i c  
Laws and Ord inan ces  t h a t  the  f o l l o w i n g  new s e c t i o n  be added 
to  the Uni form V e h i c l e  C o d e :

" F l e e i n g  o r  a t t e m p t in g  t o  e l ude  p o l i c e  o f f i c e r .
( a )  Any d r i v e r  o f  a motor  v e h i c l e  who, ha v ing  
been g i v e n  a v i s u a l  o r  a u d ib l e  s i g n a l  by a 
p o l i c e  o f f i c e r  d i r e c t i n g  s a i d  d r i v e r  to  b r i n g  
h i s  motor  v e h i c l e  t o  a s t o p ,  w i l l f u l l y  f a i l s  
o r  r e f u s e s  t o  obey su ch  d i r e c t i o n ,  i n c r e a s e s  
h i s  speed ,  e x t i n g u i s h e s  h i s  l i g h t s ,  o r  o t h e r ­
w is e  f l e e s  o r  a t t e m p t s  to  e l u d e  the  o f f i c e r ,  
s h a l l  be g u i l t y  o f  a misdemeanor and upon c o n ­
v i c t i o n  t h e r e o f  s h a l l  be pun ished  by a f i n e  
not  l e s s  than ($50 - ‘ $100 -  $200) nor  more 
than  ($500 ) ,  o r  by imprisonment  f o r  no t  l e s s  
than (10 - 30 -  60) days u o r  more than (6)  
months, o r  b o t h  such f i n e  and Imprisonment .
The s i g n a l  g i v e n  by the  p o l i c e  o f f i c e r  may be 
by hand, v o i c e ,  emergency l i g h t  or s i r e n .
P r o v i d e d , th e  o f f i c e r  g i v i n g  such  s ig n a l  s h a l l  
be in  u n i f o rm ,  p rom inen t l y  d i s p l a y i n g  h i s  badge 
o f  o f f i c e  and,  i f  d r i v i n g  a v e h i c l e ,  such  
v e h i c l e  s h a l l  be a p p r o p r i a t e l y  marked showing 
i t  to  be an o f f i c i a l  p o l i c e  v e h i c l e .  (b )  Upon 
r e c e i v i n g  n o t i c e  o f  su ch  c o n v i c t i o n ,  the  de­
pa rtment  may f o r t h w i t h  suspend the  o p e r a t o r ' s  
o r  c h a u f f e u r ' s  l i c e n s e  o f  the  person so c o n ­
v i c t e d  f o r  a p e r i o d  o f  not mojre than ( s i x )  
months."
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wlwllii’r tin* |**r-oit in n problem drinker nr 
drug*de)N*ndenl person, us defined in OILS 
4H2 4 7 7 .and

il»i Complete* ii treatment program  or 
in form aliun pmgritm designated by Ihe  court 
and paid nt the expense of the penon convict*
i’ll. lliiT*. » i*.l am;. IHTUr.?44 *1:1. iimi c«« «iv
|M*| c wxi i n

487.513 Uni' of chemieul •iiii»I>*kIm to 
•how Intoxication. (1 ) At the trinl of any 
civil or criminal octinn, null or proceeding, 
urisirig ool of She nets committed by n pcr>«tn • 
driting n motor vehicle while under the inflo* 
vncv of inlimrant*. if the amount of nlmho) m 
the pci son'* bli**d wtjhc time alleged in less 
tli.in .10 percent hy weight of nkohnl an shown 
by cheniiral itn.tli«i* of tin person's breath, 
hl<aid nr orinr, it in inrim-ct rvidenn* that m.iy 
U* u-4*1 with other evidenct*. if nnv. to deter* 
mine whether or not the |civin won then 
under the influeiuv nf intoxicant*.

f i t  Nat l in i than .10 pertvn l liy weight of 
alenhol in a [vi'um ’* !»!• »«rl con-tdute* ts ’ ing 
under the in fluem v nf intoxicating lit|uiir.

till Percent by weight of nlcuhul in tlie 
blood ahull be based ti|sm grams of nlcnhol per 
one linndied cubic centimeter* nf hlmxl. MtiT.v 
c 4>| inn. hi;: r Mi t.U. |w*l c I4|

4R7..VV) H eck le**  d riv ing . I I I  A pcnun 
cnnimiln tin* crime of reck lew* driv ing i f  the 
|MWN«iii m k l i ’Ml.v, an defined in OILS I t i l fIHT» 
t!h. drive* a vehicle ii|»m a highway in a man* 
ner that endangers the safe ly o f jv rw iiw  or 

* property.
Pit Heckles* driving in a Ola** A misdv 

n ie a n a r . lliiT -W  «M »•*•. lttM| m m  m m

■IH7.Mll P iecing ur attem pting In 
e lud e  a po lice  n f f i i  e r . 111 A di i\e r n( a motor 
vehicle commit* the crime of fleeing o r at* 
le iii|iliug  to elude a pn liiv officer i f . when 
guiMi v isua l a r nudililc signal to liim g  the 
vehicle lo  a stop, he knowingly flit** o r nt* 
tempt** (a elude a poistiing |*d iiv  officer.

l'2t The signal guen by the pul ire »/ficcr 
mav U* by liaml. vain*, emergency light or 
alivn.

f 3 1 An tim’d i l l thin M-ction. "police o ffice r" 
meant a she rd f. municipal policeman or mem* 
her o f the Oregon State Police in un ifo im . 
prom inently displaying hi* ludge of o ffice or 
who it o|Harn ling a vehicle appropriately 
niniked showing it to U* nn nlficin l police 
vehicle. •

IIUl.KS OP T1IK IIOAD

I Ii Fl.-e.ng nr ntfeinpling In elude a ptlui’ 
nlliter i- a I'In— A immk-aie.inar. utilfi rCil 
rill

•fHT.-VMi Driving while *n-|.:*Mde«l or 
revoked or beyond Puente restriction. • 1» 
A |n*rmin enminils the crnm* of driving while 
mh|eiiilal nr levokul if thi* |vm»n tliue* ii 
titular vehicle ii|so» a highway during a jierinl 
when the peiv«»a'*» lieen-e nr |»'rnut In drue II 
nsitnr velnileor the |**rmoiV right In upplv for 
ii luvn-e to dnw a motor vehicle in this stale 
liu- Isen *ii»|s'iide<l nr rvtukt*l by a court nr 
by lb** iltti-tun ur if the |s’ixiu ilnvin a malur 
vehicle uiit-iile tin* roslriclmns of a licerw* 
ImiihI miller OltS 4*2 47a or 4H2.477.
• **J» la II piu-xvutimi under -u'lwcctinn • t • nf 

lhi» Mtlinii. it •*• an nffnntative defvnn* that:
Mil An in jury ur immidiale threat nf inju* 

ry la human oi animal life and ( \* urgency uf 
the uivnni l.imv* made it neie<*nry fur thi* 
defend.ml In di ive a malar vehicle at the time 
ami pi.ne in ipie-lntii, ur

ilu ’|1i»* defendant had not iv*vitt*l nolitv 
uf the defendant'- sti-jien-iMii ur revocation as 
n<i|iiiieil In OILS IH'j .nil nr in the manner 
pint tiled in |uragruph »c» nf suli*s*1nin • *1 • uf 
the* Mvtiun.

I'll The fii iiiatue tlefen-e under para*
graph iln of -iilr-4*1uin •*-?• of this -4*1 inn shall 
nut U* available tu the defendant if.

• a i The ilefeiel ml ivftiMii In sign a n*vipt 
fur the ivitdii*! mad mat.lining Hie iHilue; nr

(to Tin* tintiiv ohiIi1 nut Is* delivered lit Ilu* 
defend ml tsv.ni-i* the defend.inl hail iwd 
mildlist the division id the defendant's ad­
dle— nr a change in Ihe defendant * re-ideiuv 
iis iispimd In I JltS |H2 21 HI till, nr

•ft At a pievimi- «oin1 apjviiraiuv. lire 
defend.inl li.nl U m  inloinnd hy a ln.il judge 
that the judge wa- nidenng a -usjien-iim nt 
ii’iisalinii id ihe defenil.iiit's license. |vimtt 
ur light In.ippli. ur

til* ’Die ilelenil.int li.id.iitu.il knowledge nf 
Iln* sii-|s'ii»inii in relocation by any nienit-
pi nir to tlie I line the ilefeiiil.mt ttu- stupjs*l nil
theemieiil tliaige

i4i Ant nl the einleiue -|«*'di»*l in -tile 
-4*1 iim i ti nl ihi- —4*tinn mat I** nffeuvl ill the 
piies* u* inn's cum* in chief

• fit P.Mvpl its p m in l. l l III -I ill*, ct mil Ilil uf 
this -4* I in i. dining while su-ivinled ur rv* 
inked I- a flu— A nunli iiieaimr

• til Dining while »u-|vnitt*l nr retnked is 
a Cl.es C felony if tin* -u-js’n-mn or reitc.t*

lion was III 
Hill i- an lu 
4H| 7-Ul nr 
lowing ulli 

tiii An 
c r im in a lly  
-idling lm
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pnsif nl 
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result- in 
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