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POUCH Y . STATECAPITa
JUNEAU. ALASKA 99811
TG31 Ul OM T M 907 465-3800
LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM May 11,
SUBJECT: Primary and general electio
(CSHB 409 (Judiciary))
TO: Representative Charlie Bussell
Chairmc-, House Judiciary Committee
FROM: Richard A. Bradley

Legislative Counsel

You have requested a sectional analysis of the above
described bill.

As a preliminary matter, 1 must advise you that a sectional
analysis or summary of a bill should not be considered an
authoritative statement of the contents of the bill; the
bill itse” ¢ iIs the best statement of its contents. IT you
would like an interpretation of the bill as it may apply to
a particular set of circumstances, please address a specific
request to this office.

Section 1 of the bill amends AS 15.15.030(5). AS 15.15.030
deals with the preparation of the official ballot. The
amendment to sec. 30(5) 1is intended to delete the require-
ment of present law that '"no-party' candidates have their
names appear on the general election ballot. As will appear
as the bill is examined, these candidates will now be voted
on at the primary election.

Section 2 amends AS 15.25.010. Th » section provides that
candidates will be nominated under the provisions of

AS 15.25.010 - 15.20.200. Since a new section 201 is being
added by the bill which will also regulate the nomination
process, the amendment is necessary.

Section 3 adds a new Sec. 15.25.025. It changes the thrust
of existing law by stating affirmatively that the director
"shall place ;he names and political group affiliation of
person who have been properly nominated under this chapter
on the primary election, ballot.”™ As you recognise, under
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present law, "no-party" candidates are nominated wunder that
chapter (AS 15.25) but do not go on the primary election
ballot.
For a full explanation of what it means to be nominated wunder
this c¢chapter, sec the comments on AS 15.25.201, below.
In connection with this section, note the repeal (in section
11) of AS 15.25.190; the latter section provides:
Sec. 15.25.190. PLACEMENT OF NAMES ON GENERAL ELECTION
BALLOT. The director shall place the names and the
political group affiliation of persons who have been
properly nominated by petition on the general election
ballot.
Section 4 amends AS 15.2d.030 (14). That section is a portion
of the section that provides for the contents of the "Declar-
ation of Candidacy" of candidates of political parties.
Apart from the <changes required by Chapter 58, SLA 1982, the
changes to this section requires a candidate to state that
the candidate is not a candidate for any other office to be
voted on at the "primary [OR GENERAL] election™". As
suggested, under existing law party candidates appear on the
primary election ballot,; "no-party"™ candidates appear on the
general election ballot only. The purpose of existing law
is to prevent an individual from seeking two offices simul-
taneously. Since <candidates may not appear on the general
gelection ballot in any case under this law wunless they are
nominated, the b ill eliminates the reference to the general
election .
Section 5 amends AS 15.25.060. Existing law provides that
no write-1in votes may be ‘ounted at the primary election.
See AS 15.25.070. This b ill repeals AS 15.25.070 in sec. 11
and reverses the policy stated in this section by directing
the director to provide spaces for write-1in votes on the
primary election ballot.
Section 6 repeals and reenacts AS 15.25.180(7). AS 15.-
25.180 regulates the contents of the nominating petition of
no-party candidates. The existing provision provides, in
context:
Sec. 15.25.180. Requirements for Petition. The peti-
tion shall state in substance



(7 the date of the election at which the candi-
date seeks election,

The amendment simply makes clear the fact that 'no-party
candidates will have their names appear on the primary
election ballot."

Section 7 amends AS 15.25.180(15). AS 15.25.180(15) 1is a
"no-party”™ counterpart to the party nominee requirement dis-
cussed abov?. at sec. 4, amending AS 15.25.030. It requires
the "no-party"™ candidate to certify that no other office is
being sought at the primary election. Since candidates may
go to the general election ballot only by nomination at the
primary, the reference to the possibility of being a candi-
date at the general election is eliminated.

Section 8 amends AS 15.25.200. The section amends law :agu-
lating withdrawal of a "no-party" candidate®s name. Because
the candidate will be voted on at the primary election in
place of the general election, a modification of the scheme
of the -section was necessary. The section deals affirma-
tively with a subject that the law is presently silent on:
the effect on the candidacy of a team of candidates fTor
governor and lieutenant governor when only one dies or with-
draws. The amendment permits the remaining member of the
team to submit a replacement name.

Section 9 establishes a new AS 15.25.201. The section 1is
the heart of the bill.

Sec, 201(a) provides that only two candidates are nominated
at the primary election for each office for which there will
be"a vacancy. To determine who those candidates are, the
director counts the votes cast for each "no-party'™ candi-
date, each write-in candidate, and each candidate of a
political party. The director then cumulates the votes of
all candidates of each "political party" (as defined in

AS 15.60.010(20) and as amended in sec. 10 of the bill.

From these totals, the director will determine "which candi-
date or political party received the largest and the second
largest number of votes cast.'” Then, if "a no-party candi-
date or a write-in candidate received the largest or second
largest count, that candidate shall appear on the general
election ballot. IT a political party received the largest
or second largest count, the candidate of that party who
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received the largest number of votes shall appear on the
general election ballot."

Sec. 201() provides that to determine the parties that have
nominated candidates for governor and lieutenant governor,
the votes cast for candidates for lieutenant governor are
disregarded and the votes for candidates for governor in
each party are cumulated.

Section 10 amends AS 15.60.010(20). It changes the defi-
nition of "political party”™ to conform to the requirements
of the Supreme Court decision in Vogler v. Miller. It
reduces to Tive percent (from the former ten percent) the
number of votes required for a political party candidate for
governor at the previous general election for continued
status as a political party.

Section 11 repeals AS 15.25.070, 15.25.100, and 15.25.190.
Those sections now provide:

Sec. 15.7Z5.070. SPECIAL PROVISIONS ON COUNTING BALLOTS.
No_voter may vote for a person whose name is not on the
ballot. Votes cast for a person whose name is not on
the ballot shall not be counted, but writing in a candi-
date"s name does not invalidate the entire ballot.

Sec. 15.25.100. PLACEMENT OF NOMINEES ON GENERAL
ELECTION BALLOT. The director shall place the name of
the candidate receiving the highest number of votes for
an office by a political party on the general election
ballot.

Sec. 15.25.190. PLACEMENT OF NAMES ON GENERAL ELECTION

e BALLOT. The director shall place the names and the
political group affiliation of persons who have been
properly nominated by petition on the general election
ballot.

IT I may be of further assistance, please advise.

RAB:1jb
19/013



YEAR

1962

1966

1970

1974

1978

1982

SUMMARY OF VOTER TOTALS, PERCENTAGES

1962-1 982
TOTAL VOTES CANDIDATE 21 / %
60,084 29,627 49. 3%
(56 ,681 )* (52.2%)
67,361 33,145 49 .2%
(66,294) (49.9%)
82,405 42,309 51 .3%
(80,779) (52.3%)
98,557 45,840 46 .5%
(96,163) (47.6%)
129,705 49,580 38.2%
(126,910, (39.%)
199,358 89,918 45_1%
(194,511 ) (46.2%)

* NOTE: These numbers and percentages

votes not cast for one
small write-in votes.

of the

OF GOV. ELECTIONS,

GENERAL

CAN. #2 / % CAN. =3/ % CAN.?4/€e

27,054  45%
(47 .7%)

32,065 47.6%
(48.3%)

37,264 45.2%
(46.1%)

45,553  46.2%
(47 .3%)

} 33,555 25.8%
(26.4%)

CAN #4 sy

15,656  12.%
(13.%)

72,291 36.2%

(37.1%)
CAN. #4/%
3235 1.6%

(1.66%)

1084 1.6%
(1.6%)

1206 1.4%
(1.4%)

4770 4.8%
(4.9%)

25,656 19.8%
(20.2%)
CAN. #5/%

2,463 1.9%
(1.94%)

29,067 14.5%
(14.9%)

in ( )s are totals excluding
candidates listed above; all
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C-S HIR 9

ANALYSIS

CS HIR 9

Division of Electio

"Proposing an amendment to the Constitution of the
State'of Alaska relating to elections for candidates
for Governor and Lieutenant Governor and for members
of the legislature.”

This bill would require that any candidate for state
elective office (executive and legislature) receive
50% of the votes cast for the office plus one vote

in the general election. If a candidate for office
does not receive this amount, a runoff election shall
be held between the top two vote getters

A review of the 1982 legislative races shows that, if
this law were then in effect, one (1) Senate race and
eight (8) House races would require runoff elections.
It should be noted that in every one of these nine
races there were strong Libertarian and Independent
candidates.

Senate -?15&16 House #5 A House *5 B House #10 B House r!4

41%
-876

House rl6 B

36%
-1529

Ic]

45% 49% 48.2% 49%
-504 -101 -145 -95

House r 18 House # 19 House z 17

41 % 42, 1% 42%
-425 -66 m363

Additionally, for point of reference, there were two
(2) Senate races won with 50% plus 6 and 12 votes re-
spectively, four (4) Senate race won between 51% and
55%, and four (4) House races won with barely more than
50% (plus 12, 34, 60 and 63 votes respectively)

As was noted previously in comments on the original
HIR 9, all gubernatorial races except 1970 would have
required a runoff election Even the dec.sive 17,000
vote margin of thel982 raC' left the winner with 45%
of the ballots cast for tLat race, again due to the
strong showing of the- Libertarian and Independent
candidates.

By the Judiciary Comm.
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1. REQUEST . FISCAL DETAIL

Bi 11,/Resolution No.: hr 4ng Agency Aftected: nffirp nf the Governor
J|tle: Relating to PrinUL Gen Elections Program Category Affecteo:FYPr npera“tions
Sponsor :Houst. Judiciary Committee BRU, Program of Subprogram!l; Atfectea:
Requestor: Hnu<v® Judiciary Committee Division of Elections
EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 33 | FY 84 1 FY 8 | FY 86 i FY 87 1 FY 38 |
OPERATING 1 1 1 1 I 1
100 PERSONAL SERVICES 1 I 1 1 1 1
200 TRAVEL 1 1 I 1 1 1
300 CONTRACTUAL 1 1 1 1 1~ I
400 COMMODITIES 1 1 1 1 1 i
500 EQUIPMENT 1 1 1 1 1 1
600 LAND & STRUCTURES 1 1 1 1 1
700 GRANTS, CLAIMS, ETC i i i i i i
1 1 -1 1 1 !
TOTAL OPERATING _o_. o T —on O R
CAPITAL
REVENUE
FUNDING: (Thousands of Dollars)
GENERAL FUND -0- 1 -0- i -0- i -0- -0- 1 -0- 1
FEDERAL FUNDS 1 1 1 1 1 i
OTHER (Specify Source) | | t 1 1 |
1 i 1 i 1 1
POSITIONS:
FULL-TIME 1 | 1 1 1 1
PART-TIME 1 1 1 1 1 1
TEMPORARY 1 1 1 1 1
1 1 1 1 1
IIL SOURCE OF FUNDS TO OFFSET FISCAL TMPACT OF BILL: Not Provided
IV. ANALYSIS: The passage of this legislation would not have an appreciable
fiscal 1impact on the division.
IV. ANALYSIS: Attach a separate page for any Analysis
Prepared By: Dana C. Coffman, Denpty Director Phone: 586-6181
Division: Division of Flectios~ fj I\ 8 1 Date: May 10. 1983
Approved by Commissioner: 71 ~ 3 : Date: May 11.1983
Department: lieutenant. Governor [
Distribution:

Original to Legislative Finance
Codv to Office of Management and 3udget (for Leaislature introduced bills)
Cooy to Department (for Governor introduced bills)

CoDy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83
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HER ICAN AND BELONGS WEST OF THE BERING STRAIT.™" 1" *1LL J~ ,OTALLY UN"

ALL MEHBIRS, ALASKA LEGISKATURE

"OM KEN NESTING, 7330 SILVER BIRCH DIUVE, ANCHORAGE 99502
H 243-5048 W ,243-7976

rfdoh —r choice is an American prerogative, house bill 407
® the act of petty politicians running scared, do not pass it
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COMMITTEE REPORT

HOUSE
FURTHER
(7) v
5/25/33 Date:
Mr. Speaker:
The Committee on JUDICIARY has had 1B 421

"Ail Act relating to open containers of alcoholic beverages in
motor vehicles. *©

under consideration and reports it back as follows:

do pass [ ] do not pass

[ 1 do pass with attached amendments(s) _
[ ] same title

[ 1 replace with CS for [ ] new title

and recommends

New Fiscal Note

[ 1 AND attaches a "Letter of Intent"” [ ]
[ 1 Zero Fiscal Note Attached

[ 1 reports it back without recommendation

[ ] referred to the Comrni ttee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:
I
/
J /
/1Y [ 1<0 r t j?
Y [ — ~T~
T
19 = <
00

CHAIRMAN



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - HB 421
Support

This bill will provide another law enforcement tool toward reducing the
drunk drivers on the road.

Making it a violation to have an open container in the passenger
compartment of a motor vehicle should reduce the tendency to drink while
in the process of driving, which now is the only violation related to
alcoholic beverages in a vehicle.
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g Representative M ike Szym anski

Official Business

April 26, 1984

TO: Representative Charlie Bussell
Chairman, Houn-~ftniiciary Committee

FROM: Sreetntarive

SUBJECT: House Bill 421

SR-A-Box 1304R
Anchorage, Alaska 99502
Phone (907) 349-3373

While in Session:
Pouch V
State Capitol
Juneau, Alaska 99311

At the present tine, there is no open container statute on the books.
Under 13AAC 02 545, drivers are prohibitrd from drinking while driving

but there is nothing which prohibits the driver from being
where there is an open alcoholic beverage container.

in a car

Nineteen other states have an open container law(see attached analysis).
Some of these states have had such a law/ on the books since the 1930°s.
Two that are relatively frequent (Hawaiil and Utah) were contacted by

House Research.

Utah enacted their law in 1981, mainly to make a statewide statement of
illegality. They have counties and the counties were locally enacting

their own laws about drinking and driving and it caused confusion — you
corld drive from one county to another and the law would change. It was

also not hgJdhly enforced because of the confusion.

Hawaii enacted their open container law in 1981. They have never had
municipul ordinances. Their law was iIn response to the couity police
whc, time and again, responded to accidents and found empty alcohol

containers at the scene.



Stato
ALABAMA
ALASKA
ARIZONA
ARKANSAS
CALIFORNIA
COLORADO
CONNECTICUT
DELAWARE

DISTRICT OF COLUMBIA

FLORIDA
GEORGIA
HAWAT1

IDAHO
ILLINOIS
INDIANA

10NA

KANSAS
KENTUCKY
LOUISIANA
MAINE
MARYLAND
MASSACHUSETTS
MICHIGAN
MINNESOTA
MISSISSIPPI
MISSOURI
MONTANA
NEBRASKA
NEVADA

NEW HAMPSHIRE
NEW JERSEY
NEW MEXICO
NEW YORK
NORTH CAROLINA
NORTH DAKOTA
OHIO

Dram Shop
Ftatuto
Statute

No

No

No
Statuto
Statute

No
Case law
Caso law
Statuto
Caso law
Caso law
Statuto
Caso law
Statuto

No
Caso law

No
Statute

No
Statuto
Statuto
Statuto
Caso low
Caso low

No

No

No

No
Caso law
Caso law
Statuto

No
Statuto
Statuto

OporuCojilalnQr

>

From: U".S.“Department of Transportation, National~"llghway
Traffic Safety Administration

"Alcohol-Highway Safety:

A Digest of State Alcohol-

Highway Safety Related Legislation 1983"
ANALYSIS BY STATES—HIGH-INTEREST LEGISLATION (Continued)

Communilty
Sorvice

Mandatory
Jall-1st Offonso

I . *oB«

Mandatory
Jail- 2nd or Other Offenso

> X

x X X X



ANALYSIS BY STATES—HIGH-INTEREST LEGISLATION (Continued)

Community Mandatory Mandatory
Stato Oram Shop Ooon_C.onralnor Sorvico Jall-Ist Offonce Jail- 2nd or Other Offonso
OKLAHOMA No X
OREGON Statute X
PENNSYLANIA Statuto X X X
PUERTO RICO No
RHODE ISLAND Statuto #
SOUTH CAROLINA No X
SOUTH OAKOTA No X
TENNESSEE Caso law X . X X
TEXAS No b
UTAH Statuto X X
YERMONT Statuto $
VIRGINIA No X
WASHINGTON Case law X X X
WEST VIRGINIA No X X X
WISCONSIN No X
WYOMING Statuto X X

Caso law-12
Statuto -20 13 n 8 20



\

\/ , STATE OF ALASKA o
v FISCAL MOTE Revision Date , 1983 1
Vo A<W
7\
REQUEST i 11. FISCAL DETAIL
Eii I/Resolution No.: hb 421 Agency Affected: Public Safety
Title?™ Act relating to open containers. . Program Category Affectea: Crime 1ID
Sponsor:pvep. Szymanski BRU, Program of Subprogram” ) Affectea:
Requestor: House State Affairs Alaska State Troopers

EXPENDITURES/REVENUES: (Thousands of Dollars)

% Fy 33 1 FY 34 "FY 35 i FY 36 | FYy 87 1 FY 88
OPERATING 1 -1 1 1 ©
100 PERSONAL SERVICES 1 “1 1 1
200 TRAVEL 1 - 1 1 1
300 CONTRACTUAL "1l 1 1 |
400 COMMODITIES 1 1 1 |
500 EQUIPMENT 1 1 1 1
600 LAND & STRUCTURES t i 1 |
700 GRANTS, CLAIMS, ETC 1 1 1 1
1 1 1 1
Total operating 1= = o o -0-
CAPITAL"
REVENUE
TJINDING: (Thousands of Dollars)
GENERAL FUND 1 i 1 1
FEDERAL FUNDS "1 1 1 1
OTHER (Specify Source) 1 1 1 1

-
[

POSITIONS:
FULL-TIME 1 1
PART-TIME 1 1
TEMPORARY 1 '
1 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for any Analysis No fiscal impact anticipated

Division: ... Admirrlgtrat-fve 'Services . pate:  5/24/83
Approved by Commissioner: dc, Date: 1 ' 1
Department: m h p safet-v J

ibution:

Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor

Copy to Requestor (if different from Sponsor) 3/8/83






$ COMMITTEE REPdftT

|t
tl

HOUSE

(7) FURTHER: PITTANCE

1/121/34 Date: "/
Mr. Speaker:
The Committee on JUDICIARY has had SSHB

"An A"lIt relating to unlawful restraint of a minor."
under consideration and reports it back as follows:
[ <] do pass [ ] do not nass
[ ] do pass with attached amendments(s)

. N IA ] same ti
[ 1 vreplace with CS for vV, o oW da w7 o(a0 10\ [ ] new ti
and recommends
[ ] AND attaches a "Letter of Intent” [ ] New Fiscal Note
[ ] reports it back without recommendation
[ ] referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:
/ A -
T.
L /il > A A
1 st i/ */] f
CHAIRMAN

H 60 (Rev. 3/81)

|
e

e
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SSHB 444
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 13, 1984

SUBJECT: Sectional analysis of SSHB 444
TO: Representative Charlie Bussell

FROM: Keith B. Levy X-S't—
Legislative Counsel

You have requested a sectional analysis of HB 444, "An Act

relating to unlawful restraint of a minor."™ Since your re-
quest was submitted, Representative Liska has introduced a

sponsor substitute for HB 444, so this analysis TfTollows the
sponsor substitute rather than the original bill.

SSHB 444 creates the crime of unlawful restraint of a minor,
a class A misdemeanor. The offense is committed iIf a person
takes, entices, or restrains a child under the age of 12
with intent to conceal the child from the child*s lawful
custodian, under circumstances not amounting to kidnapping
(AS 11.41.300) or custodial interference (AS 11.41.320 and
11.41.330). It 1s an affirmative defense to unlawful re-
straint of a minor that the defendant acted to protect the
child from physical harm.

KBL:0jb
J2/026



Proposed definition of "entice"™ fTor SSHB 444, if Committee members
should want to use it Staff.
*Sec. 2. AS 11.41.370 DEFINITIONS 1is amended by adding a
paragraph to read as follows:
(4 Tentice" means to solicit, persuade, procure, allure,
attract, coax or induce another person to accompany or

remain with the person doing the enticing.
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SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Not specified by sponsor.
ANALYSIS: Attach a separate page far analysis
[\tca Cj<"‘ Cl A" » ka=>

Prepared By; Ricnard I. Pegues, Direqfpr Phone: A65-3672

Division:  Adminiistyiiveta@wlfiticeB) / pate: 1/18/84
INVEVL X .
Approved by Commi#ssioner: Normandy. ndrs.uch Date: 1/18/84
Agency : Separcraent of Law

Distribution (by Agency preparing Tfiscal note):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted,Agency(ies) 12/1/83



PHRRPI

Fiscal Note January 18, 1984
Analysis
SSHB 444

This bill will provide class A misdemeanor punishment of
individuals who unlawfully take > entice or restrain a child under
12 years of age, without rising to the level of child molesting
or sexual abuse. The Municipality of Anchorage has a similar
ordinance and municipal prosecutors report that they prosecute 20
to 25 such cases each year, based upon the evidence they are able
to develop. The incidence of enticement complaints, in the
municipality, is much higher averaging about 35 complaints per
month.

The department estimates that 40 tc 50 of these offenders
will be prosecuted each year if this bill is enacted. Because
restraint and enticement is not yet unlawful, 1in most of the
state, no hard data on the statewide iIncidence rate is available.
Cases involving young victims are difficult to prove because
these victims are usually the prosecution®s principal witnesses.
Therefore developing these cases can often take a substantial
amount of attorney time. The department believes, however, that
use of a paralegal trained in assisting the victims of sensitive
crimes will be just as effective iIn developing evidence and far
more efficient in terms of state resources. A paralegal
assistant, at Anchorage, will be needed, i1f the bill is enacted.



Fiscal Analysis - SSHB 444

This analysis assumes the addition of a Paralegal
Assistant Il (SR16), at Anchorage, to develop the evidence needed
to prosecute unlawful restraint and enticement of children under
12 vears of age. The position will be available to most of
Southcentral Alaska and a modest travel budget 1is provided for

that purpose. Costs beyond FY 85 have been calculated with a 61
inflation factor.

Personal Services b 40,569

Travel - Paralegal travel 200 pm = 2,400
Witness travel 200 pm = 2,400 4,800

Contractual - Staff communications/copying
250 pm = 3,000
Witness fees 25 each X 10 per mo.

= 3,000 6,000

Commodities - Ongoing - expendables and
library - 250 pm = 3,000 3,000
Commodities - Single time - new position 1,500 1,500
Equipment - Single time - new position 1,500 1,500

Total 57,369



POSITION TITLE

ruTrariima

L Paralegal Assistant
TYPE OF POSITION  STAFF MONTHS  RP NUVBRR
2. PFT 12
3. CONTINUATION LEVEL ADDITION
4. TYPE OF EXPENDITURE
1 2
PERSONAL SERVICES
5. Salary 30,876
6. Denefi 4s 5,064
1. Supplemental Denefits 1 ,89 3
0. Fixed I' neflts 2,736
101 . PERSONAL SERVICES 6
* Travel 02
11. Contractual 03
12. Commodi ties o4
13. Equipment 05

r.

14. Other
15. TOTAL COST

RECEIPT CODE

FOR OiM USE ONLY
4A KEY NUMOER

13 h

nr, i7/nji- u

FUNDING SOURCE

Federal Receipts 1002
G.F. Match 1003
General Funds 1004
I-A Receipts 1005
Program Receipts 1020
Other

AGENCY.

PROGRAM...

DRU,

COMPONENT

RANCE/STEP OARC. UNIT FORM 12 PACE/LINE
16A GHU
PON NMER  DRU PRIORITY  LOCATION ELECTION DISTRICT v-VILvity
Anchorage
JUSTIFICATION
AHIUHT
3
A paralegal assistant will be required to develop
evidence to prosecute the crime of unlawful restraint or
enticement of children under 12 years of age, if HB 444
is enacted. These cases are difficult to prosecute
because of the young age of the victims who are normally
40,569 the prosecution’s principal witnesses, A paralegal, trained
4’800 in the special techniques necessary to interview and
6,000 prepare young victims for trial, is best suited for this
A, 500 task.
1,500
57.369
57.369
crmamwril'ma

DEPARTMENT oOT LAW

ADMINISTRATION OF JUSTICE

PROSECUTION

THIRD JUDICIAL DISTRICT

FY 85

Page 1 of
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§ 11.41.300

CollnlJ?ab<cfi'rences. — 1 Am. Jur.
2d, Abduction anB4\j<Innpping, § 1 et seq.

4 C.J.S., AbductionT'-il el. seq.; 51
C.J.S., Kidnapping, § 1ets"q..

Forcing another to tmnsporiNtge as
constituting offense of kidnapping orN>J
abduction, 62 Al.R 200.

Fiction of loss of services as a cy
of action for abduction of c]\jid\ 72 AILR
847.

Kidnapping or olheritfTmminal offense by
taking or reinovak”~rfchild by, or under
authority of, utfrent, or one in Iloco
parentis. 7LAT.R 317.

OffeiiMr~of abduction or kidnapping as
afTecp'flby defendant’s beliefin legality of
hitr'net, 1i4 ALR 870.

A laska Statutes

Fraud or false Dpett-nses, kidnapping by,
95 Al.R2d 455
W hat tedtarm within provisions of stnt-
utes™irtcrcasing penalty for kidnapping
lyRere victim suOers harm, 11 Al.IMd
'1053.
.Seizure or detention for purposes of com-
ing rape, robbery, er similar offense as
constitmIngsoparate crime ofkidnapping,
43 Al.R3d
Necessity and suTTirlgncy of showing, in
kidnapping prosecution” h*it detention
was with intent to "secreTItSLconnrie
victim. OS ALR3d 733. \

kI&ec 11 41 300. Kidnapping, (a) A person rommits the crime of

r with intent to

Ag ie erson restralgs anothF
old the restrained person for ransom reward or other payment;

L
esnor ﬁac% ‘e tre{ gd er onora#1

a\ny erson wil

unctio

| e subjected to serious physical Inju
N iD{ mter ere with the performance of a governmental or political

?r ostahci
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E aC| |tate the commission of a felony or flight after commission
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" &es t3{ﬁecr tlrg3 Sgrrﬁ lsh n@ e resbea,gerc]i Jaerson ina place where
Ifc expose the restramed person to a
rOﬁecutlon under ( gﬁ 3

e efen ant was a relative of'.he victi
e v ctim was a child under 13 years otygge or an incompetent

the prlmary intent of the defo idant was to assume custody of the

39 o i section, it is an affirma-
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Cross references. — For punishment,
.see AS 12 55.125(b).

Effect of .amendments. — The 1980
amendment inserted "or sexually assault
him" following "injury upon l.an" near the
beginning of subparagraph (atllliC), and
added "or sexual assault" at the end ofsub-

NOTES TO

Editor's notes. — Many of the eases
oiled in the notes below were decided
under farmer AS 11.15.260.

The imeofkidnapping is designed
to prc cl the general personal secu-
rity of citizens both in their persons and
pro Iy Ladd ate SP Ct. Op. No.

F|Ie No. 24751 508 ?d 900 11977),
cert denied, 435 U.S. 928, 98 S. Ct. 1498,
55 L. Ed. 2d 524 11978).

Constitutionality of former statute.
— See LevnshnkofT v. State, Sup Ct. Op.
No 1440 (File No. 2830), 56a P.2d 504
(19771.

Scope of former statute. — See Crump
v. State, Sup. Cl. Op. No, 2309 tFile No.
4546). G25 P.2d 857 (1981).

Fm discussion ofelements that were
required lo lie proved under former AS
11.15 200, see Davis v. Slate. Ct. App. Op.
No. 23 (File No. 5100), 035 1'2d 481
119811

Exemption. — The new criminal code,
which states that it is an affirmative
defense that defendant was a relative of
the victim, provides for a broader exemp-
tion fmm the kidnapping statute than the
absolute exemption lor the abduction of a
minor by his parent under former AS
11.15.200. Crump v. State, Sup. Ct. Op.
No. 2309 IFile No. 4516), 025 P.2d 857
(1981).

For case discussing the parental exemp-
tion contained in  Alaska's former
kidnapping  statute, AS 1115.200.
Lytligoo v. State, Sup. Ct. Op, No. 2235
(File No. 11971 020 112d 10S2 11980).

Liability of agent for person not enti-
tled to ciistod.t of child. — WIl-ere a per-
son, while acting as an agent for a parent

paragraph (all 11(C).

Legislative history reports. — For a
report on Clu.ptcr 102, SLA 1980 (liCS
CSSB 511), see 1980 Senate Journal
Supplement, No. 44. May 29,1980. or 19S0
House Journal Supplement, No. 79, May
28, 1980.

DECISIONS

not entitled to custody, takes a child from
one entitled to custody, the person can be
convicted of both the substantive crime of
kidnapping and conspiracy to kidnap.
Crump v. State. Sup. Ct. Op. No. 23091File
No. 4540). 025 P.2d 857 (1981).

Conspiracy to kidnap. — Conspiracy
to kidnap is no longer defined ns an offense
in Alaska under the newly revised crim-
inal code. Lvtbgoc v. State, Sup CI. Op.
No. 2235 (File No. 4497), 626 J."Jd 1082
(1980).

Separate crimes. — Rape, assault with
a dangerous weapon, and kidnapping \ ere
separate crimes with separate elcmc ts.
Lacy v. State, Sup. Ct. Op. No. 2039 ti ;e
No. 3741), 008 P.2d 19 (1980).

Separate sentence* were called ror
where defendant's conduct in kidnapping
and raping his victim and assaulting her
with a deadly weapon constituted the com-
mission of three distinct offenses, e.irh of
which violated a diffi rent societal intt rest
State v. Oalupinti, Sup. Ct. Op No. 1k.,i
(File No. 30841, 565 P.2d 348 (1977).

Sentences upheld. — See Morrell v.
Stale, Sup CI. ftp. No. 1577 (File No,
2790). 575 P.2d P.00 11978); Posl v. Slate.
Sup. CI. Op. No. 042 tFile No. 2851). 580
P.2d 301 11978g Davis v. State, Ct. App.
Op, No. 23 (File No. 51(10), 035 P 2d »S1
119811 Williams v Stale, Cl. App. Op. No.
139 IFile No. 5076). 052 P 2d 478 (1982).

Sentence found excessive. — See
Ilintz v. State, Sup. Ct. Op No. 2334 (File
No. 3541), 027 P.2d 207 1)981).

Applied in Nukapigak v. State, Ct.
App. Op. No. 90 tl'ile No. 58201. 045 P 2d
215 119821; Hidwell v State, Cl. App. Op.
No. 199 tl’ile No. 02901, 050 P 2d 592

35
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§ 11.41.320 Alaska Statutes § 11.41.370

119831; Baker v. State, Ct. App. Op. No. Cited in Nukapigak v. State, Sup. Ct.
202 IFile No. G9G1), 655 P.2d 1324 (1983!; Op. No. 2G67 (File No. 5820). p.2d

Reynolds v. State, Cl. Anp. Op. No. 262 (19S3); Johnson v. Stale. Ct. App Op. No.
(File No. 6S90), 664 P.2d 621 (1983). 267 (File No 6062), 005 P.2d 566 11983).

See. 11.41.320. Custodial interference in the first degree, (a) A
person commits the crime of custodial interference in the first degree
ifthe person violates AS 11.41.330 and causes the victim to be removed
from the state.

(b) Custodial interference in the first degree is a class C felony. (§ 3
ch 166 SLA 1978)

Collateral references. — Fiction of taking or removal of child by, or under
loss of services as condition of action for authority of, parent or one in loco parentis,
abduction of child. 72 ALR 847. 77 ALR'317.

Kidnapping or other criminal offense by

Sec. 11.41,330. Custodial interference in the second degree, (a)
A peison commits the crime of custodial interference in the second
degree if, being a relative ofa child under IS years of age or a relative
of an incompetent person and knowing that the person has no legal
right to do so, the person takes, entices, or keeps that child or incompe-
tent person from a lawful custodian with intent to hold the child or
incompetent person for a protracted period.

(b) Custodial interference in the second degree is a class A misde-

meanor. (8 3 ch 166 SLA 1978)

See. 11.41.370. Definitions. In AS 11.41.300 — 11.11.370, unless
the context requires otherwise,

(1) "lawful custodian™ means a parent, guardian, or other person
responsible by authority of law for the care, custody, or control of
another;

(2) "relative” means a parent, stepparent, ancestor, descendant,
sibling, uncle, or aunt, including a relative of the same degree through
marriage or adoption;

(3) "restrain” means to restrict a person’s movements unlawfully
and without consent, so as to interfere substantially with the person's
liberty hv moving the person from one place to another or by confining
tin; person either in the place where llu* restriction commences or in it
place to which the person has been moved; a ivu aint is "without
consent” if it. is acrfiinplished

(A) by ncquiosccnccoft.be restrained person, ifthe restrained per ,.n
isunder 16 years ofage or is incompetent and the restrained person’s
lawful custodian has not acquiesced in the movement or confinement;
or

(B) by force, threat, or deception. (§ 3 ch 166 SLA 1978)
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Tv7HEN 1 W Fa child 30
\Y yc3rs agofrBved in-a
quiet suburb with a small
road at the front and a
large YMCA sports field at
the back. We .children
played both oi\ the road
arid in the {jcld-1/t confident"
afcty. Carj>drpvc slowly
when chorealwere-about-
and “vcryine connected
with the YMCA was con-,
sidcrcd to be trustworthy”
From the. age of six"-T
walked to school aloife.ffl
often estruck up- convcrs-"

ations with strangers. No
hann ever came to me. .

"You cannot tiring -up
children wrapped' in cotton

wool,” is an old saying, and
a reasonable, one. Dr Spock
and the other child experts
\flrn mothers against >hc
(Lngcrs. iof overprotecting
their children. Oycrprptcctlon
turns children Into tinxious
and neurotic adults. Children
nust learn independence and
iclf econfidence by dealing
ith life at large. *
The recent spate of appal-
ng child murders in the north,
f England—as well as the
pc and assault of little girls
London parks—has.served
eremind parents of a chilling
uth. that ‘is_gradually,.bccom-

g obvious in our limn; tThe.,.

yo .of -sAffc' childhood, seem
be over. We cannot, it
erni, raise our children wilh
e freedom of movcmrnl a id
cial tgust that prevailed In
r own-'.childhood. tVc.are
adua3y'YcalLsiogthat child-
Il to, ay have tonfc, aicon.,
nitd ho and from'.school
til ttey arc 11 or 12; pcr-
ps vj*h girls until ibey are

Parrals are -.conung to..
ider;;and,.in identifying wilh
io .sifiering’Tof' the little
climi'j parcntf,' that"young
lildj'r are nqg 'longer safe
without adult super-
/not-in-parks, not on
qr°tH rpads, not in.j*e most
final' sorts of places. Even
r c-imrc playgrounds rspcti.-
tlly /lcsj*ned for childrcrt
>red'R Wotective adult eye, ¢
.Childrenlcannot be sent ‘on
mshopping/errands with an easy
mind-ai® more.

Sanf-ine advice from the
child: erxperls about-not being
neurotically over-protective
towards children is all very
reasonable and balanced; but
the world wc arc comin% to
inhabit seems no-longer cillier
balanied or rcjsorable. Wo
may-have no choice but to

see _our children grow up
anxious' "and insecure from
over-careful protection: the

alternative ijjo risk their not
growing up ot all. S

Thir spreading qttitudc
cautic isiicss is'-exemplified byl
a lluiiic Ollire film soon to bii'
shown in schools, called." Say
No to Strangers,” *t replaces
the more mildly named garlier
»tm, cntUled "Never.[~/ Wi'lt

-tigers." The film warns
—imnever to accept
'sin a stranger; never

a lift from a

"'-eto play out

<o loiter on

> school.

w
SAS* * 0
IANNA ;|-
s A ...
Even so, some teachers and

parents consider the film too

.bland, since it doesn't spell out

in siark detail, what can hap-
pen to a child in Sexual-assault
or murder. And psychologists
point out that not all children
ore.. assaulted or Killed -by
tiraiiycrs, . sometimes  the
attacker is a person they know.
Can you teach children to be
wary about speaking cveu to
an apparent friend of the
family ~ without imbuing in
Alicm . a wholehearted mis-
anthropy, a complete distrust
of everyone, and a destruction
-of the innocence that" is thr
sweetest aspect of the child/

« Obviously; children  huvo
always had to learn prudence.
Many traditional fairy-tales
are elliptical, warnings to
children about'the dangers of
the big wide world. The child
psychologist Bruno lictielhcim
thinks it is essential that girls
lie told " Little lied Biding
Hood," because it is Such an
effective way of explaining,,
tluoiigh metaphor and symbol,
that tlirie are wicked wolves
around who will pigy on small
girls unless they take p.c
cautions. " Hansel and
010161," "Goldilocks,” nnd
"Beauty and the Beast” all
express childish fears which
me very real; tlie-lc-K.of los-
ing the protection -of adults,
the fear of being alone in an

at cn world, the fear of the
animal aspect of the male
which must be neutralised

through some magic power.
The child has always had to
learn to come to lerins with
the dangers of life, hut there
must also be trust: there must
also be safe havens, good

N

dailise
y

®

«fairies, helping'frnotf
woodcutters ¢« wbo-.rptt
kindly godmother*”/ tv 4
princes. ft ]
- It is whca ay-of life 4
threatening aoj*. frigt e
that-it become*‘su”h’i

e-.outlook lor chilled. £ '

Part of the reason'd

world has bewritor.-1
place for.children Str

the sex- revolutior
afraid. The ethic t
.revolution is that
shutild bo free.iri
sions; sexuality itse

ebe “ value-freR." -»
in_itself is5 neither t

evil ... it simply cod'
sexual activity bctvW
sealing individuals. »

its nature, is ’unaa
Th’is states @ recent V
bearing the cndogscmi
several dodors. lus V
Alma Birk, counsellor it
Grcengross  and. agony
; Clairc Bayncx.- Whco |
givon out with such au Ik*
that sexuality has no mo,,
basis, it must have a s; IJor*«,
effect on sick minds.¢
"'Simila&ly., the./ N tioffa
Council T0T Civil- Libe tics |
campaigning for- a. Ic-wring
of the ago of content, nd;for,
tlio removal -of, some incest
taboos—such, as that 1
brother and .sister. liowrveg
well-meaning, their, niti, there
is bound to be-"!'! -r spouse
among a sifgtble.iniaoi tjjjlut
wc really, have come to the
point where" anythin : goes
There are cidulti-whov sexuil
fantasies revolveid cbll
drcn—the  pornogr.vohy . j
there to prove.it, aJ is th
Paedophile Jnfor natjooi E;
change — and thcle i
people whose Urges load the
to hill- Such people fmust |
affected by a dictate .
opinion that edcnoiuiaeV |
repressions. When_ffridame
Lai taboo* nrfc Mripj cd,«wa
uncontrolled individi ais mo
tend, to ask th-mtelve
"Why should nofl too. e
my own thing? "

‘Hie libertarian nr; umenf
tlint tiic problems crising
a free society are vorjh;
freedoms. But fre rdorn
ulvvays a matter of pajatf
conflicting righta usdlj.
"esls. And what man& p]R
feel Is that we artf IXPIf
Ing today, « tis«»
decreaso fi*;tho trecdt
the majority, to -rmp
families with trnjtlpp
and. th~ optimism firit
whole*-. Ipunanr ,tcing
goodv Every,day, j)v:e
evidence ngfUnst Arifé#
accumulates.’-n
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Crimes [V

Continued from page A-I

girl?” approach has given way to |
“help me catch my bunny rabbit* i

jn the woods.” There have beenri —
vcases of persons posing as reli--

L1, cRV'fﬁ{/'és%i'%f&rs“@‘éﬁ%“@s? Siuch a8 pUrgw <!

“and nmied robberies ‘winteA"crim<af >\/ r7|9<

include indecerit'exposurej child enticement and as-ij

t—
saults bn joggers and bicyclists;-*iit-i;/if; (
a ff.fwo w k parted;in March,"police.";
Werp Cd Wrd tveSd T5'oises'of'Js'(ariial assault:*;
AEnticpnient cases .'are .most" frequent ;during:t
I'/rtnonths’of March,through May; said former.Juvenile'
.; unitofficer, Maggie Bbrrecco.'VAv.:IV % rt-
Now tKat'.sp.rina is here,”’parents are mprertikely,;
f*-to warn children about; bad men,” and means of jur-
-AnchorageyoiiCjyreported n-rase
gf child cnt cement in South Anchor-
age Friday mvolvmg a '10-yenr-oldI} ]
). . Nil
t>04I|e boy said a man offered him aV
ride home, bat he became frightened
and Iumped from Jtho car. The boy.
"hid In the- woojla.-tjnj 1L-thp~uspec.t.;
— o |eft;

TEES

Children are “ ot the cnﬂ/ VIC

Anchorage police investlga-J
tors Sherbahn and William-.,.
Dennis work on cases of sexual/
assault, a crime they say is not r

isolated in spring, but more j -
likely to occur m spring-like*'
weather. . 1r ~

Both investigators and Alaskat 4-
State Trooper investigator Sgt*
Wayne Starr said the reason:is j”
simple: more women and chil- —
dren are outside as the weather -
warms up.

Joggers are also likely to be r-

Ilargets of attack. |

Female joggers and bicyclists [|
who wander from well-lit, open **
areas in the early morning and.-,!
late evening are prime targets, |
Dennis said. |

The best way to avert the'daiVvV—
ger of assaults, Dennis said, is tcf !

with someone else.’

1 =
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* i Abduction attempted

O >\n unidentified rnnn
I abduct an 8-year-old girl

fetop Thursday afternoon.

The girl told Anchorage police
it she had just gotten off a
ople Mover bus at 3:39 p.m.
ir Lake Ridge Road when the
n stopped his car and pno-
-.ed her over to his car.,

As the man began fnleave the

(

tried to
at a bus,
«

car, the girl ran to her house an
told her parents. The father then
called police. .

The girl said man was about
49-years-old and drove a blue

, Dodge pickup that was dirty and

had_srwen?>h~rrnll dents..

2 sentenced

for crimes

comm
while
By

itted
drunk

Daily News reporter o,

Two men were sentenced in
unrelated "cases Friday for

crimes they committed during
what they claimed were alco-
hol-induced blackouts.

In one case, Isom Chaney,
49. was sentenced to two
years in jail and foUr years
probation for arson. Chaney
doused his ex-wife's trailer
with 10 gallons of gasoline
last July, causing an explo-
sion and a fire.

"After this ordeal | know |
want to stop drinking," Cha-
ney told sentencing Judge J.
Justin Ripley.

"Society won’t tolerate
simpleminded alcoholic-in-
duced vengeance," Ripley
said before imposing Cha-
ney’s sentence, which includes
a 530,000 restitution payment.

In the other case, Rex Wes-
ton. 23. was sentenced to one
year in jail and 18 months
probation for grabbing a jog-
ger and a child in a park last
September, r . -

£ According to court papers,
v.Yston accosted a woman jog-
ger but let her go when a;.oth-
er runner appeared. He later
spatched a 7-year-old girl and
earned her' unside down to-
warcl lhTwoorisTI

Witnesses chased Weston
.and he dropped the cirl.

ny

Y gungsters?”®
Noutside must
/Cremain

> With mlsstng-chlldren
cases receiving more public-
ity these days, concerned of-
ficials involved In child care
are making a greater effort
to alert children and parents
to possible problems andJ
how to avoid them' £ <jj

Here are 10 safety tips »
that parents might want to
share with their children.

« Walk tall;* look strong
and be alert to your sur--.j
roundings.' ?

e Avoid walking; alone.
Walk with friends,when pos--
sible. .

e Occasionally vary your
route home, butfbe sure to 1
discuss any -“changes .with -
parents inadvance.." .

e Do not wear earphones '
on the street. They biock out
street noise and makeyou a
good target. , V-\. : vjf

e Do notigop’Into empty
buildings. Do not gu.Into.any
building if you tiihik’ycr~dre »

I being followed,?"
1's < Check to seojipyoa.are.v
being followed by liking atj/
" reflections .tn”storc'ivindpw’s;.
orby crossingthe street.',~?} !
¢ Never,-JtaUc-'abputfbpw; ¢
"much money?j N arefcairy-"i
Ving.

« Do'pot hesitate to givejd
'mup your possessions if some-vj
1 one threatens you.

.V Trust-“yoor InstinctA'lf]
tuy cH Vgetl Ja- AfunnjAvfcelinoj*
,something might be wrong. =

<sivnpw' 'vWherd”.Mjlocal
, storesVre in your-neighbor-,
[ hood7 ;They are a;godd pLaqe))

..a« . UAnllAMl irviuf kalrvVv

say,,. ™.
questions from stranger?-~

over the telephone.

e It's OK to run a\yay oikl ,,
j-to screotn, bhe,vhltorridck'-A
someone who laAipying,-tdlw

14574
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H andyman
- * [ ik
Robert Sauer, who earned the

nickname "Candyman” for en-

ticing young girls with candy and
money, was sentenced to eight
years in prison Thursday on four

counts of sexual abuse of a

minor.

Superior Court Judge Ralph
Moody told Sauer, CT “This is
one of the most severe child mo-
lestation cases I’ve ever seen.”

Moody said the prospects of
rehabilitation were questionable
for a man of Sauer’s age, adding
there was a clear need to remove
him from the public.

-TM}ETS

<23~

gets 8-year term

"We can’t tolerate crimes
against children,"” he said.

Sauer, who was convicted by a
jury Oct. 29, was sentenced to 14
years in prison, then ordered to
serve eight years and placed on
probation for the other six.

He was charged with engag-
ing in sexual acts with four girls
ranging in age from 7 to 11 from
late 1981 until mid-1982.



These children appeared on the role call at

the conclusion of the television m ovie

Mkl
Broadcast on NBC, October 10, 1983 9-11 p.m. N.Y.T.

If you think you have any information on the whereabouts of any of these children, or
any other missing children, please call CHILD FIND, toll free (800) 431-5005 - in New

York (914) 255-1848. All calls will be kept confidential. o . .
Sdd thenks lo NBCand Alan londsburg Produdtiars far meking publication of this poster possiblo.
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Rodriquez lured

by Jeff Derliner
TImM Writer

Carlos "Chico" Rodriquez en-
ticed West High School students
into his web of pornography, bur-
glary, drugs and sex, the jury in
the Rodriquez trial was told
Tuesday.

A former West High School
student took the witness stand
and declared that Rodriquez had
told him, "l get a whole bunch of
people from West."

The youth, now 21, said he had
just had sex—at the invitation of
Rodriquez — with a girl de-
scribed as a West High student
but a stranger to the hoy, when
Rodriquez made the remark.

The 1302 W. 2Gth Ave. home
where Rodriquez lived and alleg-
edly directed his ring of juvenile
burglars, prostitutes and por-
nography stars is just a short dis-
tance rom West High.

Now an Anchorage college
student, the witness described
how he willingly engaged in sex
with Rodriquez after the man
picked him up in a chance en-
counter. The young man said he
had just left work at midnight
one summer night in 107H and

/m f/C

Stu

was walking to an ail-night store
when Rodriquez offered him a
ride.

The youth acknowledged
smoking marijuana with Rodri-
quez and consenting to have sex
first with the girl Rodriquez had
in his bedroom and then with Ro-
driquez himself. He said he re-
turned later for more drugs and
Sex. .

But it turned out thnt the Ro-
driqguez house was apparently
under surveillance. The young

man, then 16 and enrolled in an
Alaska State Trooper youth
training program, was con-

fronted by troopers about drug
use and later picked out of a sur-
veillance photo showing him en-
tering Rodriquez' house.
However, this youth was char-
acteristically different than the
other prosecution witnesses who
have testified against Rodriquez.
Dressed in a three-piece suit and
speaking articulately and for-
thrightly, the then-trooper
trainee offered details about the
several sexual encounters in no
uncertain terms. He also de-
scribed the movie studio set-up
Rodriquez had to show and make

dents, Witness says

pornographic films.

The student’s testimony was
in contrast to that of other prose-
cution witnesses who, down and
out, said they found refuge with
Rodriquez and reluctantly traded
sexual services for money and
drugs. Or, in some cases, they
said they were raped or tried to
fight off the man's sexual ad-
vances. Most were homeless and
in trouble with the law.

Tuesday Superior Court Judge
Ralph Moody charged Defense

Lawyer Mitchel Schapira with
delving too deeply Into the
backgrounds of the troubled

youths. Schapira, In an attempt
to discredit the prosecution wit-
nesses, has gone over and over
their drug-using habits and their
run-ins with authorities.

Moody ordered the jury out of
the courtroom Tuesday morning
while he threatened Schapira
with legal sanctions if he contin-
ued a line of questioning, which
made it appear ns if the wit-
nesses were on trinl and not his
client.

Rodriquez faces 28 felonies in
the case and all 12 victims named
in the indictment have testified.

Prosecutor Paul Olson is calling
to the stand other witnesses to
corroborate the stories told by
the victims.

The only girl to testify became
confused about which neighbor-
hood the man she knew as
"Romeo" really lived in and, al-
though she could remember few
details about the month she re-
portedly lived with Rodriquez,
she told jurors she remembered
his tattoo.

Another witness Tuesday told
jurors that Rodriquez came to
his aide at Chilkoot Charlie’s
when his car wouldn't start. He
returned with Rodriquez to the
older man’s house to get some
cables to jump-start the boy’s
car. But instead, the boy testi-
fied, Rodriquez jumped him. Ro-
driquez allegedly ripped down
the boy's pants before the youth
was able to knock the man down,
run back to the bar and summon
police. Officers found the boy
hysterical and the Rodriquez
home dark and deserted.

The teen told jurors that Ro-
driquez’ house was full of drug
paraphenalia and "looked like a
whorehouse inside."
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January 13, 1984

Sectional analysis of HB 445
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FISCAL NOTE 9

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: hb 445 Agency Affected: nenartment of Law
Title: "An Act relating to attorney Program Category Affected:

fees. ™ General Government-

Sponsor: Rep. Lliska BRU, Program or Subprogram”) Affected:
Requestor: Rep. Liska

Date of Request: 1-18-84 Legal Services Operations

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 84 FY 85 FY 86 FYy 87 FY 88 FY 89
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
500 CONTRACTUAL
400 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 CRANTS, CLAIMS
800 MISCELLANEQOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

| CAPITAL | 1 1

| REVENUE 1

FUNDING:  (Thousands of DoT ars)

CENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/A

ANALYSIS: Pmipch a separate page for analysis

* KIAiAAO
Prepared By: Richard 1. Pegi/qs, Director Phone:  465-3672
Division: Administrative Services, Date: 1-19-84
Approved by Commissioner: Nof~ian®c. Gorsuch Date: 1-19-84

Agency: Department of Law

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
?ffice f Management and Budget
rnpacte Agency(ies) 12/1/83
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LEGASLATIVE AHFAIRS AGENCY

MEMORANDUM June 17, 1983

SUBJECT: The public interest exception to the award of
attorney's fees (Work Order No. 13-1434)

TO: Representative John J. Liska

FROM: Keith B. Levy

Legislative Counsel

You have asked a number of questions in regard to the public
interest exception to the award of attorney's fees in court
actions. Specifically, you have asked:

1. What is the state law on attorney's fees?

2. Does CSSB 196 (Rules) am protect the non-
governmental defendant from the potential financial
burden of a public interest law suit when the plaintiff
loses?

3. If not, how can the non-governmental defendant in
this type of case be adequately protected?

I will address each of these questions separately.

1. State law on attorney's fees

AS 09.60.010 provides:
Except as otherwise provided by statute, the supreme
court shall determine by rule or order what costs, if
any, including attorney fees, shall be allowed the pre-

vailing party in any case.

Under the authority of this section, the Supreme Court has

adopted Civil Rule 82. Rule 82 sets out a schedule of
attorney's fees to be awarded the prevailing party, "unless
the court, in its discretion, otherwise directs."” Rule 82

also provides



Representativ™John J. Liska
Page 2
June 17, 1983

Should no recovery be had, attorneys fees for the pre-
vailing party may be fixed by the court in its dis-
cretion in a reasonable amount.

The public interest exception to Rule 82 states that "it is
an abuse of discretion to award attorney's fees against a
losing party who has in good faith raised a question of

genuine public interest before the courts.” Gilbert v.
State, 526 P.2d 1131, 1136 (Alaska 1974). The exception is
not provided for by statute or court rule, rather, it is a
matter of public policy established by the Alaska Supreme
Court in a number of cases. See Gilbert v. State, 526 P.2d

1131 (Alaska 1974); Anchorage v. McCabe, 586 P.2d 986
(Alaska 1977); Thomas v. Croft, 614 P.2d 795 (Alaska 1980);
and SEACC v. State, _  P.2d __ , No. 2662, (Alaska 1983).
Citing these cases, the court in SEACC, supra, stated that
the policy behind the public interest exception is

. to encourage plaintiffs to raise issues of public
interest by removing the awesome financial burden of
such a suit.

a plaintiff who in good faith seeks to vindicate
matters infused with strong public policy concerns
should not be penalized by having attorney's fees taxed
against ir. unless its suit is frivolous.

SEACC, supra, at 24. Thus, the award of attorney's fees in
the state is governed by statute, court rule, and public
policy as determined by the Supreme Court.

2. The effect of CSSB 196 (Rules) am

CSSI13 196 (Rules) am amends AS 09.60. 010 by adding a new sub-
section to read:

(b) The supreme court shall by rule or order provide
that the court in its discretion may compel a plaintiff
in an action to post a bond or other acceptable surety
with the court in an amount determined by the court to
be reasonable under (a) of this section.

This section merely gives the court the discretion to
require a plaintiff to post a bond or other surety to cover
any costs or attorney's fees that may be awarded against the
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plaintiff. Since the court may not award attorney's fees
against a losing plaintiff in a genuine public interest case
anyway, the new section does nothing for the winning defen-
dant. Thus, even if CSSB 196 (Rules) am is enacted, it will
have no affect on the public interest exception to the award
of attorney's fees.

3. Providing adequate protection for winning non-
governmental defendants in public interest cases

The court in SEACC, supra, ruled that the public interest
exception applies in cases involving non-governmental
defendants as well as governmental defendants. As noted
above, the purpose of the public interest exception is to
avoid penalizing a public interest plaintiff with heavy
attorney's fees if the law suit is not frivolous. Citing
Kenai Lumber Co. v. Leresche, 646 P.2d 215 (Alaska 1982),
the court in SEACC, supra, pointed to the following criteria
which must be met before the public interest exception can
be asserted by a losing plaintiff:

"(1) Is the case designed to effectuate strong public
policies?

"(2) If the plaintiff succeeds will numerous people
receive benefits from the lawsuit?

"(3) Can only a private party have been expected to
bring the suit?

"(4) Would the purported public interest litigant have
sufficient economic incentive to file suit even if the
action involved only narrow issues lacking general
importance?"”

SEACC, supra, at 25. The Supreme Court feels that these
criteria are sufficient to ensure that a plaintiff may not
freely harass an innocent defendant with a frivolous law
suit under the cloak of the public interest exception with-
out suffering the consequences. It would appear that the
criteria successfully do just that. They effectively Ilimit
the public interest exception to situations where a private
plaintiff is bringing a meritable law suit in the genuine
public interest with no opportunity for financial gain to
itself. It is difficult to imagine a plaintiff bringing a
law suit merely for harassment under such circumstances.
Accordingly, | would conclude that non-governmental
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defendants in public interest law suits are already
adequately protected under the law.

If your intent is to protect non-governmental defendants
from frivolous law suits, an amendment to the current law is
unnecessary. However, if you wish to eliminate the public,
interest exception as it applies to non-governmental
defendants, that could be done by amending AS 09.60.010 to
limit the court’s discretion in awarding attorney's fees in
these cases.

KBI1.:1jb
247024
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Pouch Y, Stale Capitol
Juneau, Alaska 99811
(907) 465-3991

October 24, 1983

MEMORANDUM
TO: Representative John Liska
FROM:  Nancy Pease />

Legislative Anal yst|

RE: Public Interest Exemption Lawsuits
Research Request 83-200

Linda Edgeworth of your staff asked for information on public interest
lawsuits in Alaska courts with regard to the exemption of attorney"s
fees. She indicated that you were specifically interested in public
interest cases since 1973 in which the defense prevailed, and for such
cases, the available information on the costs to the defendants and
plainti ffs.

The general rule for attorney"s fees in Alaska courts is that the
losing party in a lawsuit may be ordered to pay, at the court"s dis—
cretion, part of the prevailing party"s attorney"s fees as a compen—
satory gesture. The amount of attorney"s fees charged to the losing
party is determined by the court, either 1in accordance with a fee
schedule based on the amount of the money judgement vrecovered in the
case or, if there is no monetary recovery, "a reasonable amount” rela—
tive to the prevailing party"s costs in trying the case [Alaska Rules
of Court, Civil Rule 82].

The Alaska Supreme Court in Gilbert v. State, (Alaska 1974), establish—
ed a "public interest" exception to this rule by holding that " it is
an abuse of [the court®"s] discretion to award attorney"s fees against r
a losing party who has in good faith raised a question of genuine
public interest before the courts" [526 P.2d at 1136]. Thus, the excep—
tion is designed to encourage plaintiffs to bring issues of public
interest to the courts.

Ed Hein of the Legislative Affairs Agency"s Legal Services Division
explained to me that the Alaska Supreme Court has identified four
criteria for determining whether a case may be designated as public
interest litigation:

1. Does the case have the potential to affect public policies?
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2. Will numerous people receive benefits from the lawsuit if the
plaintiff succeeds?

3. Could only a private paity be expected to bring this suit?

4. Did the plaintiff have sufficient economic incentive to
bring the Jlawsuit regardless of any 1issues of public interest
involved?

IT the court can answer "yes" to the first three questions and "no"
to the fourth question, then the case will be designated a public
interest lawsuit, the exception to Rule 82 will apply, and the court
will not charge the losing party with the prevailing party"s attorney's
fees.

Many of the highly-publicized class action " wsuits that involve Alaska

are brought in federal courts. The federa™ court either awards attor—
ney"s fees at their discretion or in accordance with Alaska Rules, ac—
cording to Joanne Meyers, Clerk of the Court at the Federal District

Court 1in Anchorage. Ms. Meyers said there was no general rule analagous

to Alaska Rule 82 for award of attorney®s fees in federal courts. There

may be federal statutes governing award of fees 1in specific types of

suits, for example, the Civil Rights Attorney"s Fees Awards Act (42

1J.5.C. & 1988). These statutes may be raised in State court, as was

the above Act in the public interest case of Tobeluk v. Lind, 589 P2.d

873 (Alaska 1979).

To identify public interest exemption cases, | reviewed law journals
and talked with many people 1in the legal system, hut 1 was unable
to obtain all of the desired information. Unfortunately, there is no
practical system for identifying public interest lawsuits 1in Alaska
that have not been appealed to the Alaska Supreme Court. At the trial
court level, each judicial district in Alaska maintains its own files
of cases, indexed by the parties® names but not by the issues contested
in the cases. The only reference to cases which were closed in the
trial courts is the recall of people involved in the Ilegal systenm.
To this end, 1 have contacted agencies that Tequently initiate class
actions (the Sierra Club Legal Defense Fund, the Alaska Resources
Defense Council, Alaska Legal Services Corporation, Alaska Human Rights
Commission, AKkPIRfi, etc.). However, all of the unsuccessful class
actions that 1 found in tins way were eventually appealed to the Alaska
Supreme Court.

Another problem in identifying public interest lawsuits is that unless
the exemption from award of fees was contested in an appeal, a lawsuit
involving issues of public concern may not be widely recognized as a
public interest case.
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Attached is a list of lawsuits appealed to the Alaska Supreme Court
sincf 1973 in which the losing plaintiff argued for application of the
public, interest xception. I have provided a short summary of the
issues in the original trial, and the grounds for appeal. The first
set of cases closely parallels the suit involving Schnabel Lumber Co.,
which Ms. Edgeworth mentioned in her correspondence. In these cases,
the losing public interest plaintiffs were all exempted from paying
the winning defendants®™ legal fees.

In the next set of cases, the court found sufficient economic incen—
tives for the plaintiff to have brought the case regardless of any

public issues involved. In these cases, the court ordered the losing

plaintiffs to pay the defendants® fees, despite their service to the

public in raising genuine public 1issues. The final two cases also

involved issues of genuine public interest, but special exceptions

governed the payment of legal fees.

In this same period, the Supreme Court bhas rejected as "private
disputes™ other appeals in which the plaintiff argued for the public
interest exemption. These cases, which did not meet criteria #1-3,
are cited briefly at the end of the list.

I have been able to report on the costs to the litigants in only a
few cases. Unfortunately, parties contacted were usually unable or
unwilling to report their costs to us.

I hope this information 1is helpful. IT you have further questions
on this issue, please let us know how we can assist you.
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Cases

INVOLVING PUBLIC INTEREST CLAIMS

in which the public interest exception applied:

Anderson v. State, 584 P.2d539 (Alaska 1978)

Appellants: Oris0. Anderson and Aiko Anderson.
Appellee: State of Alaska, Department, of Highways.

The Andersons sued the State for allegedly committing fraud
when it did not properly notify them of the condemnation
of a strip of their land for a road right-of-way.

The plaintiffs lost their case but were not required to
pay part of the defendants attorney"s costs because they
raised issues of public importance. The legal staff of the
State Attorney General®s office was unable to estimate the
State"s legal expenses. The plantiffs funded their suit
personally.

City of Yakutat v. Ryman, 654 P.2d 794 (Alaska 1980)

Appellant: City of Yakutat.
Appellee: Frank L. Ryman, Jr.

Ryman charged the city with failing to comply with the statu—
tory requirements for levying property taxes. He sued to
obtain a refund of his general property taxes Tor a three
year period.

He was awarded the refund for two of the three years and part
of his costs for that portion of the case. The city appealed,
and Ryman cross-appealed.

Ultimately, the City of Yakutat paid the plaintiff's costs
for the 1issues it lost, and was denied collection of its own
costs for the 1issues it won because Ryman was acting in the
public interest. The City"s law firm would not disclose
their charges in this case despite the City"s permission to
do so.



Thomas v.

Douglas v.

Whitson v.

Croft, 614 P.2d 797 (Alaska 1930)

Appellants: Lowell Thornes, Jr., Lieutenant Governor of
Alaska; Patty Ann Polley, Director, Division of Elections,
et al.

Appellee: Chancy Croft.

In Lne original suit, two losing gubernatorial candidates

sued the successful primary candidates, Croft and Hammond,

and State election officials. They charged that impropri—
eties in the State"s conduct of the election might have

been sufficient to change the outcome. The State lost and

appealed. The Supreme Court reversed the decision, ruling

that the misconduct and irregularities in the election were

not sufficient to have changed the outcome.

Croft could not collect his legal costs from the public
interest plaintiffs, but he collected $15,000 from his co—
defendant, the State, since their actions and not his own
had prompted the suit. The attorney general®s office was
unable to estimate the cost to the State of defending the
election officials.

Glacier State Telephone, 615 P.2d 580 (Alaska 1980)

Appellant: John H. Douglas and Jean Douglas.
Appellees: Glacier State Telephone Co. and Kenai Peninsula
Borough.

The Douglases challenged a local sales tax on interstate
phone calls charged to piiones within the Kenai Borough.
They claimed that the tax violated the Commerce Clause, and
that the Borough had violated equal protection laws by not
collecting the tax from customers of a certain utility.

The telephone company prevailed, but the Douglases were
exempted from paying the company"s attorney"s fees which
totalled $8,800.

Anchorage, 632 P.2d 233 (Alaska 1980)

Appellant: Carl Whitson, Individually and as Officer, Agent,
or Employee of the Libertarian Party, and the Libertarian
Party.

Appellee: Anchorage, a Municipal Corporation.



The City challenged Whitson"s petition to place on the ballot
an initiative allowing voters to block tax increases. The
City won and was awarded attorney"s fees. Whitson appealed
the award of fees, claiming he deserved a public interest
exemption.

The Supreme Court denied the City its attorney"s fees, which
total led $5,778.

Falke v. Fairbanks North Star Borough, 648 P.2d 599 (Alaska, 1982)

Hammond v.

Appellant: Wolfgang Falke
Appellees: Fairbanks North Star Borough and the State of
Al aska.

Falke claimed that the service area provisions of a State

statute violated the constitutional rights of Borough resi—
dents. Falke 1lost the case, but was exempted from paying

the Borough®"s attorney®"s fees.

The Fairbanks Borough Attorney estimates the Borough®s legal
costs in this case at $10,000 for the trial and appeal. The
plaintiff funded his suit against the Borough himself.

North Slope Borough, 645 P.2d 750 (Alaska, 1982)

Appellants: Jay Hammond, Governor of the State of Alaska;
Robert F. LeResche, Commissioner of the Department of Natural
Resources; Frances C.Ulmer, Director, Division of Policy
Development and Planning; Ainoco Production Co.; Atlantic
Richfield Co.; other oil companies; et al.

Appellees: North Slope Borough, Eben Hopson, Sr., Jacob
Adams; City of Barrow; Village of Nuigsut; et al.

Several Alaska villages and individuals charged that the
State"s decision to lease offshore tracts for oil and gas
exploration would harm the natural environment arid the Inupiat
Eskimos®™ traditions and lifestyle. The State prevailed, but
the plaintiffs were not required to pay the State"s attorney"s
fees because of the public interest 1issues raised by the
case.

Again, the attorney general®s office could not estimate the
State"s legal expenses. The plainticfs were represented by
the Alaska Legal Services Corporation.



SEACC v. LeResche, not yet published in the law digest, (Alaska 1983)

Appellant: Southeast Alaska Conservation Council.

Appellee: Robert E. LeResche, Commissioner uf the Department
of Natural Resources; other officials of t're State of Alaska;
and Schnabel Lumber Company.

SEACC charged the State"s Department of Natural Resources
with signing an illegal contract with Schnabel Lumber. SEACC,
represented in court by the Sierra Club Legal Defense Fund,
alleged that the contract violated the State®s principals of
sustained-yielS timber management. SEACC lost the case and
the Superior Court ordered SEACC to compensate Schnabel
for $25,000 of its attorney"s fees. SEACC was released
from this order when they appealed.

The attorney general®"s office couldn"t estimate the State's
legal expenses. Bill Oliver of Schnabel Lumber Co. listed
the direct legal costs of the case as $210,00, raised from
the following sources: Schnabel Lumber Company paid $70,000;
various groups and individuals across the state donated
$20,000; the City of Haines paid $32,000 as amicus cureae (a
friend of the court); and the Borough of Haines levied a 1%
sales tax, raising $98,000. Schnabel Lumber was ordered to
pay $10,000 toward the legal fees of SEACC for its appeal to
the Supreme Court.*

* Mr. Oliver listed the following indirect costs of the suit:

Loss of bonding. Bonding companies became nervous over the suit and
withdrew bonding. When Schnabel could not Tfulfill a $2.6 million
contract with the U.S. Forest Service because of the delays of the
suit, the Forest Service sued for default. The Forest Service last
week agreed to settle for $200,000, hut not before Schnabel had
incurred additional 1legal expenses. Schnabel also had to default
on a contract with a Chinese firm because of a stay issued in the
case.

Loss of jobs. According to Mr. Oliver, fifty mill workers, 35 log—
gers, 40 longshoremen, and 35 office and oilier workers were laid
off during the suit. The payroll lost to the community totalled $3
mi 11lion.

Additional losses included maintenance costs to the mill during the
shutdown of $30,000 per month.



Il. Cases for which the court denied the public interest exemption based on
the economic incentive for the lawsuit (criterion ,j<);

Gold Bondholders Protective Council v. Atchison, Topeka and Santa Fe
Railway Co., 658 P.2d /76 (Alaska 1983)

Appellants: Gold Bondholders Protective Council; Richard L.
Randolph; David Brenner; Karl L. Flaccus; and Lee R. Ellenberg.
Appellees: Atchison, Topeka & Santa Fe Railroad.

The Bondholders sued the bond issuers seeking to enforce a
clause in the bonds dating back to 1895 which promised inter—
est payments in gold coin. The bond issuers defended success—
fully and were awarded $15,521 in legal expenses. The Bond—
holders appealed the award.

Fees were charged to the losing plaintiff despite the issues
of genuine public concern that the plaintiff raised.

Weaver Bros., Inc. v. Alaska Transporation Commission, 588 P.2d 819
(Alaska 19/8)

Appellant: Weaver Bros., Inc.

Appellees: Alaska Transporation Commisssion; K %X W Trucking
Co. Inc; and 0. G. Hess doing business as 0. G. floss Truck
Company.

Weaver Bros, protested the Transportation Commission®"s approv—
al of the transfer of a motor carrier permit between two
competitive firms. The Supreme Court affirmed the Commis—
sion"s decision and ordered Weaver Bros, to pay its competi—
tors" attorneys” fees despite the issues of genuine public
concern that Weaver Bros, lawsuit had raised.

Sisters of Providence v. Department of Health and Social Services,
048 P.2d 986 TAlaska 1982)

Appellant: Sisters of Providence in Washington, Inc.
Appellees: Department of Health and Social Services, State
of Alaska and Lake Otis Clinic, Inc.

Providence Hospital challenged DHSS"s decision concerning a
competitor®s certificate of need. The Superior Court ruled
for the competitor and charged the competitor®s fees +to
Providence Hospital. Providence appealed.



Because of the competetive business advantage at stake in
this case, fees were charged to the losing plaintiff despite
the issues of genuine concern that the plaintiff had raised.

Kenai Lumber Co. v. LeResche, 646 P.2d 215 (Alaska 1982)

Appellant: Kenai Lumber Co., Inc.

Appellees: Robert LeResche, Commissioner of the Department
of Natural Resources of the State of Alaska; Geoffrey Haynes,
Director of Division of Lands of the Department of Natural
Rescources, et al; and South-Central Timber Development, Inc.

Kenai Lumber claimed that DNR and a competitive timber firm
had illegally circumvented the State's competitive bidding
process by negotiating amendments to a long term timber
contract.

Because competitive business advantages may have motivated
this suit, the court charged the winner®"s fees to the losing
plaintiff despite the issues of genuine public concern that
the plaintiff raised.

I11. Cases in which special exceptions applied to the award of fees:

Tobeluk v. Lind, 589 P.2d 873 (Alaska 1979)

Horowitz

Appellants: Anna Tobeluk and Henry A. Tobeluk, minors, by
their father and next friend John Tobeluk, et al.

Appellees: Marshall L. Lind, as Commissioner of Education,
et al.

Alaska Native schoolchildren brought action to compel the
State to build secondary schools in their villages, follow—
ing settlement of this issue, the Tobeluks®™ motion for costs
and attorney"s fees was denied by the Superior Court, and
the Tobeluks appealed.

The court ruled that neither party clearly prevailed and
declined to award fees.

v. Alaska Bar Association, 609 P.2d 39 (Alaska 1980)

Appellants: Bruce Horowitz, William Parker, James Love;
David Loutrel; Wilson A. Rice; John E. Duggan; Donald E.
Clocksin; Thomas G. Beck; Elizabeth Ratner; Randall Simpson;
Phillip R. Voland; and Jeffrey Lowenfels.

Appellee: The Alaska Bar Association.



A group of attorneys charged that a business meeting of the
ABA board of governors had violated federal and State due
process rights and the Alaska open meeting statute.

Fees are rarely awarded in suits involving the ABA because
the ABA acts as an arm of the judiciary to uphold court
rules. ABA declined to specify its expenses.

IV. Cases which did not meet criteria #1-3 to qualify as public interest

cases:

F/V American Eagle v. State, 620 P.2d 657 (Alaska 1980).

Reuse v. Anchorage School District, 613 P.2d 263 (Alaska 1

Hilbers v. Municipality of Anchorage, 66 P. 2d 31 (Alaska 1%.

Wh"te v. Alaska Insurance Guaranty Association, 592 P.2d 367 (A al



loses specified in the decree.

. ) Exr~pt for specific constitutional and statutory age requirements
eoting and use ofalcoholic beverages, a minor whose disabilities arc
oved for general purposes has the power and capacity of an adult,
uding but not limited to the right to self-control, the right to be
liciled where one desires, the right to receive and control one*
lings, to sue or to be sued, and the capacity to contract. (8 2 ch 23]

\ 1976)

cc. 09.56.600 — 09.65.640. [Renumbered as AS 25.35.010 —

35.060.]

Chapter 60. Costs.

tion

Costs allowed prevailing party

Attorney fees in small tort actions
iability ofguardian ad litem for costs

Guardian's responsibility for
allowance against infant plaintiff

‘olinternl references. — 20 Am. Jur.
Costs, § 1et seq.
'0 C.J.S.. Costs, § 1 et seq.
\llownncc of costs in litigation by
neficiary respecting trust, on theory
it fund was created or preserved, 9
,R2d 1150.
Allowance of costs in litigation by
neficiary for partition of trust property,
ALR2d 1219.
Actual payment of costs as a condition to
sinissnl under rule or statute providing
r voluntary dismissal without prejudice
n such terms and conditions as court
niR proper, 21 ALR2d 633.
Allowance of fees for guardian ad litem
apoir.ted for infant defendant, .» costs, 30
LR2d 1148.
Costs in action for removal of trustee of
oting trust, 34 ALK2d 1142
Unsuccessful litigant’s payment of costs
s barring his right to appeal from judg-
nenl on merits, 39 ALR2d 194.
Appealability of order or judgment
iwarding or denying costs but making no
ither adjudication, 54 ALR2d 927.

Section
40. Costs where party is a representative
50. Costs awarded against state, borough,
city or other public agencies
60. Security for costs where plaintiff a
nonresident or foreign corpora;ifon
|

Depositions, costs and fees as n(Tected by
Rule 30(b) of the Federal Rules of Civil
Procedure, and similar state statutes nnl
rules, relating to preventing, limitm#-~*
terminating the taking

Liability ofstate, or i
for costs in civil action
party, 72 ALR2d 1379.

Taxation of costs and
ccedings for discovery or inspection, --
ALR2d 953.

Liability for costs in action again**
lessee for branch of covenant as to repair*.
80 ALR2d 1032. u\j

Constitutionality, construction, ud
application of statutes, requiring bond c*
security for costs nnd expense* U*
taxpayers'action, 89 ALR2d 333.

Allowance ns costs, of such items »m

’

maps, models, wall charts, photograph*,i j

nnd the like, 97 ALR2d 138.

Validity and construction of statute rr
rule allowing attorneys' fees to out-of-state
defendant successfully defending »uK
brought in slate, 51 ALR3d 1336. '

Right of indigent to proceed in ninnU!
action without payment of costs, 52 ALKJ >
844. fore

318

prevailing puny im -
awarding costs where both parties prevail
*n nfTinnnlivu clniins, 66 ALR.’hl 1116.
Construction and application of stulc
statute or rule subjecting pnrty making
untrue allegations or denials to payment
of co-itc or attorneys' fees, 68 ALR3d 209.
Condemnor’s liability for cost of
g?lgdemnee’s expert witnesses, 08 ALR3d

Construction of provision, in compro-

Sec. 09.60.010. Costs

allowed

proseculing nppeal in state couj-.
ALRHd 66].

Continuance of civil care IT-conditioned
upon applicant's payment of costs or
expenses incurred by other party, 9
AlLRIth 1144,

Allocation of defense costs between pri-
mary nnd excess insurance carriers, 19
ALR4th 107.

prevailing party. Except as

otherwise provided by statute, the supreme court shall determine by

rule or order what costs,

if any,

including attorney fees, shall be

allowed the prevailing party in any case. (§ 5.14 ch 101 SLA 1962)

Cross references. — For related court
rules, see Civ. R. 54, 79 nnd 82.

NOTES TO DECISIONS

1 General Consideration.
Right to Costs.
A Generelly.
D. Prevailing Parly.
. Award.
A. Generally.
B. Attorney's Fees.

I. GENERAL CONSIDERATION.

Applied in Brand v. First Fed. Snv. &
Loan Ass'n, Sup. Ct. Op. No. 658 (File Nos.
1119, 1154), 478 P.2d 829 (1970).

Quoted in Albritton v. Estate ofLorson,
Sup. Ct. Op. Nn. 413 (File No. 793), 428
P.2d 379 (1967); Thomas «. Crofl, Sup. Ct.
Op. No. 2135 (File No. 4719), 614 P.2d 795
(19801

Cited in Guin v, Hn, Sup. Ct. Op. No.
IfllO (File No. 3742), 591 P.2d 1281 (19791;
Slone v. .Stone. Sup. Ct. Op. No. 2522 (File
\p.5G74),  P.2d (1982).”

II. RIGHT TO COSTS.

A. Generally.

Thuright to costs is purely statutory.
Mutual Benefit Health & Accident Ass'n
“mMoyer, 9 Alnskn 235, 94 F.2d 906 (9th

Cir.). cert, denied. 9 Alaska 292, 304 U.S.
581, 58 S. Ct. 1054, 82 L. Ed. 1543 (19381.

And no such right existed nt
common Inw. Mutual Benefit Health &
Accident Ass'n v. Moyer. 9 Alnskn 235, 94
F.2d 906 (91h Cir.), cert, denied, 9 Alnskn
292,304 U.S. 581,58 S. Ct. 1054.82 L. Ed.
1543 (1938).

The authority to make nwnrtls of
attorney fees is derived from this sec-
tion, which is of relatively ancient origin,
dating from an Act of Congress of June 6.
1900, 31 Stnt. 415-18, which waR amended
in 1923 by the Territorial legislature of
Alaska to expressly permit the courts to
impose  reasonable  attorney’s  fees.
Stepanov v. Gavrilovich, Sup. CI. Op. No.
1823 (File No. 3236), 594 P.2d 30 (1979).

Rule 82ini. which allows for the recovery
of rensonnble attorney's fees, is supported



by legislation which specifies that the
supreme court shall deler:nine'when attor-
ney's fees are to be awarded. Thus, the
award of attorney's fees is authorized,
though not mandated, by statute.
Klopfrinstein v. Pargeter, 597 F.2d 150
(9th Cir. 1979).

There is no stntutc authorizing
awards of attorney's fees in child in
need of nid proceedings, nor hns nny
rule or order authorizing such nn award
been promulgated. Cooper v. State, Sup.
Ct. Op. No. 2453 (File Nos. 4906, 4970),
638 P.2d 174 (1981).

Civil R, 82 established pursuant to
delegation of authority in section. —
Civil R. 82, authorizing awards of attor-
ney's fees to the prevailing party in civil
litigation, apart from eminent domain pro-
ceedings, was established by the supreme
court pursuant to a legislative delegation
of authority found in this section. Crisp v.
Kenai Peninsula Borough School Dist.,
Sup. Ct. Op. No. 1771 (File No. 3318), 58/
P.2d 1168 (1978).

B. Prevailing Party.

No party is entitled to costs until he
prevails in the suit, in other words, until
judgment is entered. Mutual Benefit
Health & Accident Assn v. Moyer, 9
Alaska 235, 94 F.2d 906 (9th Cir.), cert,
denied. 9 Alaska 292, 304 U.S. 581, 58 S.
Ct. 1054, 82 L. Ed. 1543 (1938).

The prevailing party is entitled to
costs. Owen Jones & Sons v. C.R. Lewis
Co., Sup. Ct. Op. No. 795 (File No. 1460),
497 P.2d 312 (1972).

The prevailing party is entitled lo costs,
including an awmd for attorney’ fees. He
Witt v. Liberty Leasing Co., Sup. Ct. Op.
No. 818 (File No. 1638), 499 P.2d 599
(1972).

No costs allowed where both prevail.
— Whore both parties prevailed in pnrt in
an action under the Miller Act (40 USC
270b) no costs should he taxed to either
party. United Stales ex red. Miller
Bentley Equip. Co. v. Kelly, 192 F. Supp.
274 (D. Alas. 1961).

"Prcvniling party". — The prevailing
party to a suit is the one who successfully
prosecutes the nction or successfully
defends against it, prevailing on the main
issue, even though not lo the extent of the
original contention. He is the one in whose
I'nvor the decision or verdict is rendered
and the judgment entered. Do Witt v. Lib-
erty l.easing Co., Sup. Cl. Op. No. 818 (File
Mo. 1638), 499 P.2d 599 (1972); Cooper V.
Carlson, Sup. Ct. Op. No. 907 (Kile No.
1769), 511 F.2d 1305 (1973).

A party does not have to prevail on all of
the issues in the case to be a "prevailing
party.” Malvo v. J.C. Penney Co., Sup. Ct.
Op. No. 901 (File No. 1630), 512 P.2d 575
(1973).

A litigant who is successful in defeating
a claim of great potential liability ntny ue
the prevailing party even though the oilier
side is successful in receiving an affirms-
live recovery. Cooper v, Cnrlsan. Sup. 11
Op. No. 907 (File No. 1769), 511 P.2d 1305
(1973).

Whore a party prevailed on every liabil-
ity issue, and was unsuccessful only in lu«
argument that he was entitled to nominal
damages on his counterclaim, he was the
prevailing party. Cooper v. Carlson. Sup
Ct. Op. No. 907 (File No. 1769). 511 P.JM
1305(1973).

As a general rule, the "prevailing party
is considered lo be the party who hns suc-
cessfully prosecuted or defended again?'
the action, the one who is successful on tin-
"main issue" of .he action nnd in whore
favor the decision or verdict is rendered
and the judgment entered. In re V.M«
Sup. Ct. Op. No. 1103 (File No. 2107), 5*8
P.2d 788 (1974).

The determination of which party
prevails in certain enses is, like the award
of attorney's fees, within the discretion el
the trial judge. Owen Jones & Sonsv.C L
Lewis Co.. Sup. Ct. Op. No. 795 (File M
1460), 497 P.2d 312 11972); In ie V.M .
Sup. Ct. Op. No. 1103 (File No. 2107). 5/«
P.2d 788 (1974).

The determination of which port'f
prevailed is committed to the discretion A
the tr.al court nnd is roviewnble on npi*-
only for abuse. Do Witt v. Liberty I-enonf
Co., Sup. Ct. Op. No. 818 (File No I p =
499 P.2d 599 (1972); Stale ex rel. Pnlrrrf
Supply Co. v. Walsh & Co., Sup. (I
No. 1583 (File No. 2816), 675 P.W
(1978).

Affirmative recovery
determinative. — It is not nn immune#
rule that the party who obtains an nlfnw *
live recovery must he considered )m*
prevailing parly. Owen Jones & Son* *
C.R. Lewis Co., Sup. Ct. Op. No. 795IM*
No. 1460), 497 P.2d 312 (1972).

Prevailing parly not determined
amount of recovery. — Judgment *>
entered lor plaintiff and the defends*<e
counterclaim wns dismissed lliefor!*
plaintiff was the prevailing party vi,p
the purview of Ibis section, even theef *
did not recover the full measure u j
relief it prayed for. Buza v.

Lumber Co., f [. Ct. Op. No. 254 (F>-*- *
463), 395 P.2d 611 (1964).

An incidental recovery is not n sufficient
recovery to bar u party who hns defended
a large clniin from being considered n
prevailing pnrty. Owen Jones & sons v.
C.R. Lewis Co.. Sup. Ct. Op. No. 795 (File
h’o. 1460), 497 P.2d 312 11972).

HI. AWARD.

A. Generally.

Apportionment of costs. — Ifthe prob-
lem involved in the litigation is one of
general interest nnd the prevailing party
is not wholly without benfit because of the
instigation of the proceedings it may be
proper lo apportion the costs on nn equita-
ble basis and each may be made to bear his
own. Kederick v. Heintzlemnn, 16 Alnskn
333, 141 F. Supp. 633 ID. Alns. 1956).

Where pnrt of the defendants nre
successful nnd part nre unsuccessful
thp cost of bringing the successful defen-
dants into court should be tnxed against
plaintiff nnd not ngoinst the unsuccessful
defendants. Humphries v. Stnrns, 12
Alaska 535, 87 F. Supp. 374 (D. Alns.
19(9).

Waiver. — Parties to an nction mny by
stipulation waive their respective rights to
costs nnd attorney's fees. Jones .
Fullor-Garvoy Corp., Sup. Ct. Op. No. 172
(File No. 344), 386 P.2d 838 (1963).

Costs in hnhens corpus proceeding.
— Where n hnhens corpus proceeding is
found to he without merit, the courts Imve
hxed costs, apparently on the basis of the
necessity and merit of the proceedings.
Application of Sprncher, 17 Alaska 144,
150 F. Supp. 655 ID. Alas. 1957).

Liability of slate for costs. — See
Reynolds v. Wade, 16 Alnskn 221. 140 F.
Supp. 713 (1). Alns. 1956); Fidalgo Island
<ticking Co. v. Phillips, 16 Alnskn 621,147
e+Supp. 883 (D. Alas. 1957).

Allowance of witness feea. — See
Humphries v. Stums. 12 Alnskn 536.87 F.

Pp. 374 (I). Alas. 1949).

The award is discretionary, — See
nates under same catchline under analysis
line HI i)t "Attorney's Fees."

Amount of the award of costs and
fees held not tinrcnsonnhle. —See In re
« M.C, Sup, Ct. Op. No. 1103 (File No.
2107), 528 P.2d 788 (1974).

R. Attorney's Fees.

Allowance of attorneys' fees as costs.
m+Sep linker v. Marvel Creek Mining Co.,
e Alaska 348 (1915); Forno v. Coyle, 75
* 24 32 (9th Cir. 19351; Pilgrim v, Grant,
eAlnskn 417 (1938); Columbia Lumber
Qo v. Agostino, 13 Alnskn 34. 184 F.2d

731 (9th Cir. 1950); United Stales ex rel.
Brady's Floor Covering v. Breeden. 14
Alaska 214, 110 F. Supp. 713 ID. Alas.
19531; Jonas v. Bunk of Kodiak. 17 Alaska
755. 166 F. Supp. 739 <D. Alns. 1958t;
Vnrnell v. Swires, 261 F\2d 891 (9lh Cir.
19581,

Statutory  authorization  for  the
nllownncr of attorney's fees is nfrelntively
niicieut origin. McDonough v. Lee. Sup.
Cl. Op No. 378 (File No. 674), 420 P.2d
459 (19661.

The award of attorney's fees as costs
is governed by the Rules of Civil
Procedure. McDonough v. la%. Sup. Ct.
Op. No. 378 (File No. 674), 420 P.2d 459
(19661.

Attorney's fees not covered by literal
requirements of Civ. R. 79(b). -- While
attorney's fees are costs, they ore not
covered by the literal requirements of Civ.
R. 79th*. which specifics items allowed as
costs. State v. University of Alaska. Sup.
Ct. Op. No. 2303 (File No. 4579». 624 P.2d
807 (198(.

Federal law governs allowance of
attorney's fees in case involving con-
struction of federal statute. — In cases
involving the construction of federal stat-
utes the federal law rather than the law of
the stnle in which the nction is brought
governs with regard to the allowance of
ntinrnev's fees. Gilliam v. A. Shvmnn, Inc.,
205 F. Supp. 534 (D. Alas. 1962).

The allowance of attorney’s fees in
diversity cases is governed by stale law,
except that the amount thereof should lie
governed by the federal rules of court.
Danzas, Ltd. v. National Bank, 222 F.
Supp. 671 II). Alas. 1P03I, modified, 226 F.
Supp. 928 (D. Alas. 1964).

Full reimbursement not
automatically to he nwnrdod. — The
prevailing party in each case should not
automatically he awarded the full amount
ofthe attorney fees incurred. Malvo v. J.C.
Pennev Co., Sup. Ct. Op. No. 901 (File No.
1630), 512 P.2d 575 (1973L.

If a successful liligaol were to receive
full reimbursement for all expenses
incurred in the case with no requirement
ofjustification nnd no consideration of the
"good faith" nature of the unsuccessful
party's claim or defense, there would lie n
setious detriment to the judicial system.
Malvo v. J.C. Penney Co.. Sup. Ct. Op. No.
901 (File No. 10305 512 P.2d 575 (19731.

Public interest plaintiffs. — The trial
court may, in its discretion, award full
attorney's fees lo public interest plamtilfs.
City of Anchorage v. McCabe, Sup. Ct. Op.
No.” 1490 IFile No. 27371, 568 P.2d 93(5
wm
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public interest plaintiTTs is to encourage
plaintiffs lo raise issuck of public interest
by removing the awesome financial
burden of such a suit. City of Anchorage v.
McCabe. Sup. Ct. Op. No. 1490 (File No.
2737), 568 P.2d 986 (1977).

It is an abuse of discretion to nwnrd
attorney's fees against n losing party who
has in good faith raised a question of gen-
uine public interest before the courts. City
i/i Anchorage v. McCabe, Sup. Ct. Op. No.
1490 (File No. 2737), 568 P.2d 986 (1977).

Attorney's ifces may be nwnrdcd
ugainst  plaintiffs  who litigate
good-fnith claims. — See Stepanov v.
Gavrilovich, Sup. Ct. Op. No. 1823 (File
No. 3236), 594 P.2d 30 (1979).

Relinnce upon invalid zoning
ordinance. — It would be unfair to impose
attorney's fees on a party who had relied
on a zoning ordinance which was found to
be invalid. City of Anchorage v. McCabe,
Sup CI. Op. No. 1490 (File No. 2737), 568
P.2d 986(1977).

Use of in-house counsel. —There is no
express prohibition against awarding
attorney’s fees when a party's active rep-
resentation in litigation is by in-house
counsel rather than by retained counsel.
Greater Anchorage Area Borough v. Sis-
ters of Charity of House of Providence,
Sup. Ct. Op. No. 1550 (File No. 3223), 573
P.2d 862 (1978).

Where teacher's  dismissal is
affirmed. — Application of Civ. R. 82,
relating to awards of attorney's fees, was
not extended to allow an nwnrd of attor-
neys fees against n teacher whose
dismissal is affirmed. Crisp v. Kenni
Peninsula Borough School Dist., Sup. Ct.
Op. No. 1771 (File No. 3318), 587 P.2d
1168(1978).

Given a teacher's statutorily guaranteed
right to contest his dismissal in the courts,
it would he manifestly unreasonable to
penalize the exercise of that right by
allowing nn award ofany attorney's fees to
the school district dismissing him. Crisp v,
Kenni Peninsula Borough School Dist.,
Sup. Ct. Op. No. 1771 (File No. 3318), 587
P.2d 1168 (1978).

The award is discretionary with the
trial judge and is rcviewnhlc on nppenl
only for abuse. Cooper v. Carlson, Slip. CI.
Op. No. 907 (File No. 1769), 511 P.2d 1305
(1973).

The matter of awarding attorney's fees
is committed to the discretion of the trial
court. The supreme court shall interfere
with the exercise of that discretion only
where it hns been abused. Mnlvo v. J.C.

rCrHty KJUD. WI» VD, ooV, W, oo — ¢
1630), 512 P.2d 575 (1973).

The award of costs and fees to Ikf
prevailing party is clearly within P*
broad discretion of the trinl court. In r>
V.M.C., Sup. Ct. Op. No. 1103 (File No.
2107), 528 P.2d 788 (1974).

The supreme court hns recognized tint
the trial judge has wide discretion is
awarding attorney's fees to n prevoilirt
partv. Citv of Anchorage v. McCabe. Sup
Ct. Op. No. 1490 (File No. 2737), 668 P-2]
986 (1977).

Trinl judge need not make formal
findings of fact nnd conclusions of lay
to justify his decision denying ntlornn *
fees. An oral explanation on the record s*
sufficient. Larry v. Dupree, Sup. Ct. O?
No. 1652 (File No. 3714), 680 P.2d 324
(1978).

Abuse of discretion. — An almre
discretion is established where it oppcxr*
that the trial court's determination n«
attorney's fees was manifestly
unreasonable. Do Witt v. Liberty Le.ving
Co., Sup. CI. Op. No. 818 (File No. 163)>.
499 P.2d 599 (19721; Mnlvo v. J.C. Penney
Co.. Sup. Ct. Op. No. 901 (File No. 1630!.
512 P.2d 575 (1973); Cooper v. Carl?**.
Sup. Ct. Op. No. 907 (File No. 17G")..5il
P.2d 1305 (1973).

While the supreme court has made it
clear that the award of attorney's fec<
the prevailing party is not mandatory, it bv
equally clear that the denial of n inot.on
for such fees may not he arbitrary or capri-
cious or for some improper motive. Cooper
v. Carlson, Sup. Ct. Op. No. 907 (File No
1769), 511 P.2d 1305 (1973).

Only upon n clear abuse ofdiscretion can
the supreme court interfere with Its exer-
cise, such abuse being established enly
where it appears 1wit the court's drier-
minntion is manifestly unreasonable. Inf*
V.M.C., Sup. Ct. Op. No. 1103 (File No
2107), 528 P.2tl 788 (1971).

The supreme court will interfere only
where the trial court's determination € u
attorney’ fees appears to he "mnnifcrtly
unreasonable.” Citv of Anchorage *
McCabe, Sup. Ct. Op. No. 1490 (File S0
2737), 568 P.2d 986 (1977).

Discretion not illumed. — The Iri*'
court did not abuse its discretion ly
permitting the request for ntinrncys f<«
13 days idler the judgment. Stale v. | ot-
versitv of Alaska, Sup. Ct. Op. No. 2303
(File No. 45791, 624 P.2d 807 119811

Award excessive. — An nwnrd ofattor-
ney’s fees over 90 percent of wlint
requested, where there was no evident*
(lull the other party's claim was frivolous.

excessive. State v. University of Alnskn, P.2d 807 11981).

Sec. 09.(50.015. Attorney fees in small lorl actions, (a) In any
action fordamages where the amount pleaded is $1,000 or less, and the
plaintiff, when represented by counsel, prevails in the action, the plain-
tiff shall be allowed a reasonable amount to be fixed by the court as
attorney fees for the prosecution of the iction as a part of the costs of
the action if the court finds that written demand for the payment ofthe
claim was made on the defendant 20 days or more before the com-
mencement of the action. However, no attorney fees shall be allowed
to the plaintifT if the court finds that the defendant tendered to the
plaintiff before the commencement of the action, an amount not less
than the damages awarded to the plaintiff.

(b) Ifthe defendant, when represented by counsel, pleads a counter-
claim which does not exceed $1,000, and the defendant prevails in the
action, the defendant shall be allowed a reasonable amount to he fixed
by the court as attorney fees for the prosecution of the counterclaim as
part of the costs of the action. (5 1ch 18 SLA 1972)

Sec. 09.(50.020. Liability of guardian ad litem for costs. No per-
son appointed guardian ad litem by a court foran infant or incompetent
defendant is liable for the costs of the action. (S 5.08 ch 101 SLA 1962)

Sec. 09.60.030. Guardian’s responsibility for allowance
nguinst infant plaintiff. When costs or disbursements are adjudged
(‘'gainst an infant plaintiff or incompetent, the guardian by whom the
plaintiff appeared in the action is responsible for the payment, and
payment may be enforced against lha guardian as ifthe guardian were
Hie actual plaintiff. (§ 5.09 ch 101 SLA 1962)

Sec. 09.60.010. Costs where party isa representative. In actions
in which an executor, administrator, trustee of an express trust, or a
person nuthori ted to represent a party is a party, costs may ho allowed
us in other cases. 1llowevor, when costs arc allowed against that party,
they are chargeable solely upon the estate, fund, or party represented
unless the COUI I orders the costs to he paid by that party personally for
mismanagement or bad faith in the conduct of the action. (§ 5.10 ch
101 SLA 1962

Sec. 09.00,(150. Costs awarded against state, borough, city or
oilier public agencies. When the state or a borough, city, or other
public agency or entity or an officer thereof in nn official capacity is a
party, cosls shall he awarded against it on the same basis as against
any other natural person or party. linwover, when the action is brought
upon the information ofa natural person, that person shall be liable lor
costs awarded against the state. The costs shall not he recovered from
the stale until alter execution has issued for (lie costs against that
person and has been returned unsatisfied in whole or in part, t2 5.11
ch 111 SLA 1(162)

323
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CIVIL RULFS

Rule 82. Attorney's Fees,

(a) Allowance to Prevailing Party.

() Unless the court, in its discretion, otherwise directs,
the following schedule of attorney’s fees will be adhered to in
fixing such fees for the party recovering any money judgment
therein:

ATTORNEY'S FEES IN AVERAGE CASHS
Contested Without Trial Son-Contcsied
First $2,000 25V?
Next $3.000 20V2.
Next S5.000 15%
Over S10,000 10%

Sh 'iilil no recovery be had, attorney’s fees for the prevailing
party may be fixed by the court in its discretion in a reasonable
amount.

(2) In actions where the money judgment is not an ac-
curate criteria for determining the fee to be allowed to the
prevailing side, the court shall award a fee commensurate with
the amount and value of legal services rendered.

(3) The allowance of attorney’s fees by the court in con-
formance with the foregoing schedule is not to be construed
as fixing the fees between attorney and client.

(4) Attorney's fees upon entry of judgment by defaidt
shall he determined by the clerk. In all other matters the court
shall determine attorney’s fees. Awards not pursuant to the
schedule set forth in subparagraph (1) of this Rule shall he
made only upon motion.

(b) Allowance in Mental Cases. In proceedings under the
Mental Health Act, the attorney appointed to represent the
patient shall be allowed and paid a fee of 525.00. unless the
judge, in his discretion, orders otherwise. A lay advisor ap-
pointed in such proceedings si all be allowed and paid a fee of
S10.00, unless the judge, in his discretion, orders otherwise.
(Amended by Supreme Court Order 497 effective January 18,
1982)

Alaska R ol'C M2 CR 239
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GILBERT v. STATE
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Alaska H31

(*itnas. Alnskn. MI! I\VJil 1131

William Sidney GILBERT, Appellant,
V.
STATE ol Alaska and H. A. Boucher,
Lieutenant Governor, Appellees.
No 2290.

Supreme Court of Alaska.
Sept. ‘I, 1074.

Action for declaratory judgment by
potential candidate for state senator, seek-
ing declaration that requirement of three-
year residency in state and one-year resi-
dency in election district for election to
legislative office violated the candidate's
equal protection rights. The Superior
Court, Third Judicial District, Anchorage
District, P. J. Kalamaridcs, J., denied the
petition, awarded attorney's fees to the
state, and candidate appealed. The Su-
preme Court, Erwin, J., held that the resi-
dency requirement served a compelling
state interest and thus d;d not deny candi-
date equal protection; hut that it was an
abuse of discretion to award attorneys'
fees against the candidate who had in good
faitli raised a question of genuine public
interest before the courts.

Affirmed in part and reversed in part.

1 Constitutional Law C=H3v'l), 211
Elcctinns C=2I

Residency requirements for stale legis-
lative candidacy of three years in state and
one year in election district serve compel-
ling state interests, and thus neither violat-
ed potential candidate's rights to equal pro-
lection or to freedom of interstate travel,
nor did they violate voters' rights to par-
ticipate in elections. Const, art. I. § 1;
art. 2, 8 2; AS 15.25.030; U.S.C.A.Const.
Amend. 14.

2. Constitutional Law C=>209

Where statute challenged as violative
of equal protection burdens fundamental or
basic right, it can lie sustained only upon
showing that it promotes compelling gov-
ernmental interest. U.S.C.A.Coi'-.t. Amend.
14,

3. Elections C=7

Constitlitinim| resiliency requirements
for legislative candidates should lie viewed
with strict judicial scrutiny, i. c., whether

they serve compelling state interest.
Const, art. 2. § 2.

4. Costs C=172

N Award of attorney's fees to state

against potential candidate for legislature
who in good faith raised issue of constitu-
tionality of residency rcge remcnts was
abuse of discretion. Ruler, of Civil Proce-
dure, rule >2

5. Costs 0=172

It is not purpose of award of attor-
ney’s fees to penalize party for litigating
good-faitli claim but rather partially lo
compensate prevailing party where such
compensation is justified. Rules of Civil
Procedure, rule R2

C. Costs 0=172

It is abuse of discretion to award at-
torney fees against losing party who has in
good faith raised question of genuine pub-
lic interest before courts. Rules of Civil
Procedure, rule S2.

John W. Wood, Anchorage, for appel-
lant.

Norman C. Gorsuch, Atty. Gen., Juneau,
Timothy G. Middleton, Asst. Ally. Gen.,
Anchorage, for appellees.

Before KAIIIXOWITZ, C. J, and
CONNOR. ERWIN. HOOCII EVER, and
FITZGERALD, JJ.

OPINION

ERWIN, Justice.

This appeal involves a challenge to the
constitutionality of article Il, section 2 of
the Alaska Constitution and AS 15.25.03(1,
which collectively conditions eligibility for
seeking legislative office upon three years
residency in the state and one year in the
election district

Appellant is a citizen of the United
Stales and has been a resident of Alaska
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We sec !l0 viable alternative means of
advancing these important interests alleged
by the state. Appellant suggests that these
interests may he met hv imposing some
sort of subjective test upon potential legis-
lators. We disagree. To create a subjec-
tive lest of candidates' knowledge, under-
standing or character would necessarily
place undue power in the hands of those
who would implement such a standard.
We think it better that a relative few lie
delayed from realizing their political aspi-
rations for a relatively brief period than
that some group of persons pass upon the
fitness of all candidates before they are
permitted to present themselves to the vot-
ers.

Nor can these interests he protected by
relying solely upon the electoral process it-
self. Voters arc, in a sense, "consumers"
of the product poitrayed by the persons
they elect to office. In these days of
"packaged"” media candidates, they often
cannot know what is in the package until
they have made their selection and ob-
served the utility of the product. In
adopting their constitution, the voters of
Alaska chose to protect themselves from
unknown deficiencies in their candidates
by imposing objective standards upon those
who would hold legislative office.

We conclude that while objective tests
for candidacy unavoidably place a burden
upon the privilege of running for political
office, the burden is both temporary and
slight and is necessary to promote govern-
mental interests which are compelling.

[4] We turn to the question of whether
the award of attorneys' iecs to the stale by
the trial court was a proper exercise of
discretion by the trial court pursuant to
Civil Rule 82, Appellant alleges that the
issues litigated here relate to a matter of
public interest and contends that awarding
fees in this type of controversy 'sill deter
citizens from litigating questions of getter-

33. Millvir v, .1 Ivimry Ch.. Inc. al2 IV-M
W .57 (Alaska 1(173),

ftIS IV-M 1. 101 (Alaska 1M71); .liffersun

BWB3— B iin'TIT
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al public concern for fear of incurring (he
expense of the other parly's attorneys’
fees.

[S,6] It is not the purpose of Rule 82
to penalize a party for litigating a good
faith claim blit rather partially to compen-
sate the prevailing party where such com-
pensation is justified.--* Wc have pre-
viously intimated that denial of attorneys'
fees might he appropriate in a proper case
where the public interest is involved.3l As
a matter of sound policy, we hold that it is
an abuse of discretion to award attorneys’
fees against a losing party who has in
good faith raised a question of genuine
public interest before the courts. Accord-
ingly, wc reverse the award of attorneys'
fees to the state in this matter.

Affirmed in part nnd reversed in part.

ALASKA RENT-A-CAR, INC., d/h/a Avis
Rent-A-Car, Appellant,
V.
The FORD MOTOR COMPANY, a cor-
poratinn, Appellee.
No. 1823.

Supreme Court of Alnskn.
OeL |, 1>74.

Third-party action to recover against
manufacturer of leased vehicle involved in
rear-end collision. The Superior Court,
I-irst Judicial District, Juneau, Hubert A.
Gilbert, J., entered summary judgment in
favor of manufacturer, and lessor appeal-
ed. ZThe Supreme Court, Connor, J., held
that issue as to whether it might he in-
ferred from evidence that defect existed in
leased vehicle when it left hands of inarm-

V.o of Aneliiirngi-, ft13 VM I(I'l». 1102
(Aliiskn 1073).
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Representative Charlie Bussell
Page 3
January 20, 1984

to determme wheth [ 8 plies. Once the trial %e
determines t ?a) som t orney fees must
awarded. te trlﬁ e has the discr t|({ fo ignore
62(a 2 %s Iong as t sion IS no ma n|esty

unre ona le.

In con c|u3|0n 445 does not make an award of attorney
fees In g lic mﬁe est cas s mandatory by making CIVIL Rule
82 a(ﬁ) plicable. Although e 82Faé&2) does seem to make an
awarg of attorne fees andatorY e award under Rule
82(a)(L) IS |sc etionar he trial éudgze as the
?rw% to determine w ther to apply Rul

a

KBL:0jh

17105 ¢

cc. Representative Don Clocksin
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LEA9 ATNVE AHFAIRS ACEN\CY
MEMORANDUM January 13, 1984
SUBJECT: Sectional Analysis of House Bill 446
TO: Representative Charlie. Bussell .
Chairman, House Juo“mary Committee
FROM: Russ_J?se hson
Legisiative Counsel
Yo.Li have asked for a sectional analysis of HB 446. This
Il consists of a f]l_n?le section. It_?ads a new section of
aw to t ? motor venicle statutes tq fill a ga in the
existing law. Very S|mJ)Ig, It requires a person t ,s}op a
motor. vehicle when pursue bg a law enforcement vehicle that
IS, using llghti' or a siren to Indjcate that the peace
officer”wodld like the pursued driver to stop

KLty



*ATE OF ALASKA 1984 LEGISLATIVATSSION
FISCAL NOTE

[Revision Date: 01/16/84
REQUEST FISCAL DETAIL
Bill/Resolution No.: SSHB446 Agency Affected: Public Safety
Title: "...stop at the direction Program Category Affected:
of a Peace Officer Administration of Justice
Sponsor: Rep. Liska & Svzmanski BRU, Program or Subprogram(s) Affected:
Requestor; House Uudiriarv Alaska State Troopers

Date of Request: I _ i

EXPFNDITURES/REVENUES:  (Thousands of Dollars)
FY 84 FY 85 FY 86 FYy 87 Fy 88 1 FY 89
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
AOO SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS
TOTAL OPERATING © © 0.0 0.0 0.0 0.0 0.0

| CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0
1 REVENUE

FUNDING:  (Thousands of Doll ars)

GENERAL FUND 0.0 0.0 0.0 0.0 ISIftoiftS! 0.0
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page.for analysis No Fiscal Impact.
: ACC (X _

Prepared By: Francis C. AllVn Phone:  26Q-6fiQ1l

Div1STog<jTT) Alaska State Troopers Date:

Approved by Commissioner:__ pohert. J. Sundherg Date:

Agency: £iihLtE Safety

Distribution (by Agency preparing fiscal note)
Legislative Finance-
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies' 12/1/83



Pouch Y. Slate Capitol
Juneau, Alaska 99311
(907) 465-3991

September 15, 1983

MEMORANDUM

TO: Representative John Liska

FROM: Deb Pomeroy U
Administrative Assistant

RE: Stopping for a Police Officer
Research Request 83-199

Linda Edgeworth, of your staff, asked whether or not there is a statute
requiring a motorist to stop when flagged down by a police officer.
She also asked for information regarding a case in which a defendent
was charged with failure to stop for a police officer. The defendant
was acquitted because no statute set out this requirement. I spoke
with the Gretchen Derr in the Commissioner®s Office of the Department
of Public Safety, who provided the attached correspondence pertaining
to this issue.

The case the defendant won occurred prior to April 28,in Soldotna.
A motorist had failed to stop when the police officer turned on the
flashing lights and siren, and was subsequently charged with violating
13 AAC 02.140. I spoke with the District Attorney"s Office in Kenai
and requested the judge"s decision as well as any pertinent documents.
These will be forwarded to you as soon as we receive them.

The Alaska Adminstrative Code 13 AAC 02.140 (attached) states that
"upon the approach of an authorized emergency vehicle...or a police
vehicle making use of either a visual or an audible signal, the driver
of every vehicle...shall yield the right-of-way by slowing, stopping,
changing lanes or pulling to the right-hand edge of the roadway clear
of an intersection to await passage of the emergency vehicle"” (emphasis
added). It appears that 13 AAC 02.140 pertains mostly to emergency
si tuations.

Judge Anderson of Anchorage, who heard the case, ruled that the State had
"made a half hearted attempt"™ in writing the regulation when it defined
what a motorist must do when approached by a police vehicle with visual
lights in a non-emergency situation. He went on to state that the police
officer was attempting to stop a suspected violator when there was no
existing emergency, and that the violator was thereforenot required
to stop.



DEPARTMENT OF PUBLIC SAFETY

PCSITION PAPERR - SSHBA46
Support with Amendment
January 16, 1984

SSHBAMG - "Aqﬁeccetrrelatmg to the duty to stop at the direction of a peace

. This Ieglslatlon (?eals with the Ub|ICS res on3|b|I| to Follow ﬁhe
directions o Eeace of |cers F]n emer ency sit ua con usion

eX|se o sub ect] %ar 0 he pu c due INCONCISE
WP P reaent r% atloni AAC02.1 OP] ro ose e Islation
clariffe

s the duty of the public without infringing upo their rights.
Th 28.35.184 Ity f fli
{B%m Saevegmf%gmgffm esrecls gSU?FtySOf r%qu AR t(?aft on£/)erSO Jw(%l“lst t teg

re a_H]enaI request at It kae amenge Cﬁ
rfmsdemeanor or a orc?ln would result in many |nd|V|dglgls ||
ﬁlonX records .that. OP){ ac mls emeanor, violatrons }IO al ¥
umerous V|0Ia|0ni he gec lon may place an unnecessarily heaty
urden upon the Criminal Justice System.
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Angust 25, 1982 ' ’

Co::ini ssiontr Wi]ljaro R. Ki>
Department of Public Safety

Pouch H
Juneau, AK. 99811

Dear Commissioner Nix, .

Request your staff review 13 AAC 021/0( ) for possible language
changes. ~ As thc section is prescntly-inkrpr»itcd bytlic local
court any one of several p053|ble aCtlnns Jissufficient to comply

with the yield requirement.* .,

If the intent is to require th]nt Whenever p035|b1e\the motorist

Is to yield to an emergency* vehicle pulling" oi'cr-"to the right
gr}%eﬁtoppdlng then the other Ianguage should possibly he moditied

If after your revjev, you delemine that this %)rns to be  1ocal
gghlfgemterpretanon and not a statewide problem or concern, piease
Sincerely,

ifi cfiard

Chicf of Police

Kiinai Police Dept.
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April 28, 1983 CQljicf of Joliet

Commissioner Robert Sundberg
Department of Public Safety
Pouch N

Juneau, AK 99811

Dear Commissioner Sundberg:

I am requesting that your staff review 13 AAC02.140 (a) for possible
changes. Recently Soldotna had a case ruled on by Judge Anderson from
Anchorage. The judge ruled that the State had "made a half hearted attempt”
in writing the regulation when it defined what a motorist must do when ap-
proached by a police vehicle with visual lights on in a non-emergency situa-
tion.

The judge went on to say that in the case of Soldotna where the police
officer was attempting to stop a suspected violator there was no existing
emergency and the suspected violator was not required to stop. The judge
then dismissed the citation that had been issued under the authority of 13
AAC02.140.

I am including in this letter a copy of a similar request made by Chief
Ross of the Kenai Police Department. In the case of Kenai our local judge
also dismissed a citation because the way the regulation is worded. It seems
there is concern from more than one court about this regulation.

I have one other concern about the rules of the road contained in 13 AAC,
Presently there is no regulation titled "Excessive Acceleration” or some other
similar language, A problem comes up frequently when you have a motorist who
spins his tires intentionally under heavy acceleration,

eThe only possible citation that can be issued in this situation is neg-
ligent driving. Our court has consistently ruled that absent other factors
such as fishtailing, loss of control, etc. the elements of negligent driving
are not satisfied.

It would seem to me that a new regulation could be written to cover this
type of driving. This type of regulation would be most helpful in curtailing
this sort of driving.

Thank you for your time and consideration.

DI'’AKTMKNT )K P|i[||. C Sl

%hig? gfdland_ MAY 02 1983

mb



JAXS. HAUUOfta. GOVERNOR

nKPAKTftIKiVr OF PlIKIJCSAFKTY | 50, box a'r8 ANNEX
ANCHORAGE. ALASKA 99502
DIVISION OF STATE TROOPERS 1 PHONE: \

September 3, 1982

Richard A. Ross
Chief of Police
Kenai Police Department
Kenai, AK 99611

Re: 13 AAC02.140 (a)
Dear Chief Ross:

Your letter to Commissioner Nix dated August 23, 1982 has been
forwarded to me for reply.

As the above cited .regulation is now written, it would appear
that any of the required actions now listed in the regulation
would suffice to comply with it's requirement. The Uniform
Vehicle Code <clearly sets out that a motorist must drive to
the right-hand edge or curhb and stop until an emergency
vehicle has passed. Though most of the basic regulation was
originally taken from the Uniform Vehicle Cole, for some

reason 13 AAC02.140 (a) was not strictly followed and perhaps
should be changed.

I will forward your suggestion to the Commissioner's committee
for regulatory changes for its consideration.

SincercP*'" vours,

r~C .-al-—---- ~nJA

Joseph D. .Halfe
Assistant Attorney General
for Law enforcement

cc: Mr. Ken Simpson



MEMOR,#JD UM

TO. Robert J. Sundberg date:
Commissioner
Department of Public Safety file mo:

TELEPHONE NO:

FflIOM:

Inspector Frank”~K”~orham subject:
Assistant to the Commissioner
Department of Public Safety

As requested, research was done on the
more, the lack of requirements for

signaled to do so by a police officer.
I could find but one area of the State Statutes that re-
quires a person (driver of a vehicle) to obey the signals of
an officer. Even at that, it only relates to the condition
of directing traffic. See attached AS 28.35.180.
The 13 AAC 2.140 does not directly require a vehicle to stop
but makes it an option when an emergency vehicle of any type
is approaching. Nor does the companion, 13 AAC 2.195,
related to pedestrians.
Also attached is a proposed addition to either the Adminis-
trative Code or State Statutes that should serve the purpose.
Hot being a legal beagle, | am not sure how many holes it
has in it.

HOUSE RESEARCH AARNCY

02 001A (Rev 10/79)

St# 3

a person to

of Alaska

Hay 3, 1983

465-4322

chief
re:

Udland Letter
Failure to Stop

requirements, or
stop when
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St#e of Alaska

16 T933

a

to: Joseph Balfe date: Hay 12, 1983
Assistant Attorney General wu
Department of Public Safety FILE NO:

TELEPHONE NO: 465-4322
from: Lt. Col. James D. VadenViyv subject: Failure to Stop

Office of the Commissioner
Department of Public Safety
Please draft a change in our regulations requiring an
individual to stop when lawfully directed to do so by a
peace officer.
Return the draft to me and | will begin the procedures
necessary to change the traffic regulations.
Since this problem could involve situations not involving
vehicle, we should also propose changes in the statutes.
That recommendation should be held until the Administration
requests propo ed changes through legislation.
Attachments: als
cc: /--"Ttobert J. Sundberg

Commissioner

Department of Public Safety
sT1sK 3

-P'~ i It

yf,(z AV/f Ct

J kK

02-001A (Rev 10/79)
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Ms. Mary Whitman
Administrative Assistant

0.'LL SHEIFIEIC COWRNQR

POUCH N
JUNEAU. ALASKA 99811
PHONE:
465-4322
4, 1983

Legislative Affairs Agency

Pouch V

Juneau, AK 99811

Dear Ms. Whitman:

This is in reference to your request related to input from
this department on HB 446, "An act relating to stopping a
motor vehicle at the direction of a peace officer."”

I have enclosed some statutes from other states, and the
I.A.C.P. model "Uniform Vehicle Code"”™ recommendation on the
subject. The statutes sources were from the states of
California, Oregon, and Washington. As can be seen, there
are a variety of approaches, but all with the same theme.
As for this State, as reflected in a previous internal
memorandum of this department, of which you have a copy,
there are no requirements for a person, under any
circumstances, to stop at the request of, or lawful command
of a peace officer except when he is actual]y regulating or
directing traffic (AS 28.35.280). Nor do any administrative
code provisions require a person, under any circumstances,
to stop as the result of a lawful order of a peace officer
(13 AAC 02.140 and 13 AAC 02.195).

The department's desire, and | am sure you would find it the
entire lav; enforcement community's desire, is to develop an
all encompassing obedience statute covering a person,
vehicle, boat, or aircraft. Whether this can be achieved is
another matter.

House Bill 446, as it is now written, meets a portion of law
enforcement needs, but may be somewhat vague and broad as it
relates to "law enforcement vehicle."

If not being presumptive, and keeping in mind that the
author is not trained in the legalized framing of statutes,
the following is, at least, a draft revision c¢f HB 446 for



Ms. Marv Whitman -2 - November 4, 1983

consideration that would meet the law enforcement needs.
The draft is not in proper form.

Sincerely,

ROBERT J. SUNDBERG
COMMISSIONER

cc: Emil Notti
Legislative Assistant
to the Governor

Norman Gorsuch
Attorney General
Department of Law

Col. Michael Kolivosky, Director
Division of Alaska 'State Troopers
Department of Public Safety



ATTEMPTING TO FLEE OR ELUDE POLICE OFFICER
1964

WHEREAS, The International Association of Chiefs
of Police advocates and supports adoption of sound traffic
regulations, couched in clear and effective terms so as to
merit approval by the courts; and

WHEREAS, For this purpose the International Asso-_
elation of Chiefs of Police consistently supports efforts *
of the National Committee on Uniform Traffic Laws and Ordi-
nances to develop and maintain the Uniform Vehicle Code to
the highest degree of perfection as representing the best
example of legislation recommended to the various states
for adoption by their legislatures; and

WHEREAS, It: is In the furtherance of this purpose
that the various provisions of the Uniform Vehicle Code be
made as legally sound as possible and be amended as and when
necessary and advisable in order to correct defects therein
which become apparent: in practice from time to time; and

WHEREAS, Traffic officers often find themselves
confronted with the problem of drivers who refuse to obey
police commands to stop, and who flee from such officers,
usually at high speed, sometimes extinguishing their lights
at night, or otherwise seek to elude the officer; and

WHEREAS, Some states, including Colorado, Delaware,
Oregon, Utah and Washington, have recently enacted legisla-
tion making such actions a misdemeanor of serious nature,”
some calling for mandatory revocation of the driver's li-
cense of persons convicted under such statutes; and

WHEREAS, Members of the International Association
of Chiefs of.Police are primarily concerned with such vio-
lations and directly affected by such driver actions nnd
conduct, it is appropriate that the International Association
of Chiefs of Police take the lead in formulating a standard
or model form of law defining the offense of fleeing from
or attempting to elude a police officer; and

WHEREAS; It is in the Interest of promoting uni-
form legislation of this kind, and in the interest of more
effective police patrol performance, that such legislation
be reconwended for adoption by all states; and

WHEREAS, The Uniform Vehicle Code Is theproper
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ATTEMPTING TO FLEE OR ELUDE POLICE OFFICER (continued)

medium by which such legislation may be so recommended; now,
therefore, be it

RESOLVED, That the International Association of
Chiefs of Police hereby recommend to the Council of State
Governments and the National Committee on Uniform Traffic
Laws and Ordinances that the following new section be added
to the Uniform Vehicle Code:

"Fleeing or attempting to elude police officer.
(a) Any driver of a motor vehicle who, having
been given a visual or audible signal by a
police officer directing said driver to bring
his motor vehicle to a stop, willfully fails
or refuses to obey such direction, increases
his speed, extinguishes his lights, or other-
wise flees or attempts to elude the officer,
shall be guilty of a misdemeanor and upon con-
viction thereof shall be punished by a fine
not less than ($50 -‘$100 - $200) nor more
than ($500), or by imprisonment for not less
than (10 - 30 - 60) days uor more than (6)
months, or both such fine and Imprisonment.
The signal given by the police officer may be
by hand, voice, emergency light or siren.
Provided, the officer giving such signal shall
be in uniform, prominently displaying his badge
of office and, if driving a vehicle, such
vehicle shall be appropriately marked showing
it to be an official police vehicle. (b) Upon
receiving notice of such conviction, the de-
partment may forthwith suspend the operator's
or chauffeur's license of the person so con-
victed for a period of not mojre than (six)
months.™
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wiwllii’r tin* [*r-oit in n problem drinker nr
dru de%N"ndenI person, us defined in OLS
4HZ477 .and

il Complete* ii treatment Bro ram or
informaliun ﬁmgntm designated by e court
and paid nt the €xpense of the penon convict*
il T »i*] am. IHTUR244 *EL iimi c«« «v
[M¥ cwaxi in

487.513 Uni' of chemieul <iixi>*m to
show Intoxication. (1) At the trinl of any
civil or criminal octinn, null or proceeding,
urisirig ool of She nets committed by n par>dn
driting n motor vehicle while under the inflo*
vnev of inlimrant*. if the amount of nImho% m
the pcison™ bli**d wtjhc time alleged in less
tli.in .10 percent hy weight of nkohnl an shown
by cheniiral itn.tli«i* of tin person's breath,
hi<aid nr orinr, it in inrim-ct rvidenn* that miy
U* u-4" with other evidenct*. if nnv. to deter*
mine whether or not the |civin won then
under the influeiuv nf intoxicant™*.

fit Nat lini than .10 pertvnl liy weight of
alenhol in_a [vi'um™ bioxd con-tdute* 1s'ing
under the influemv nf intoxicating lit|uiir.

till Percent by weight of nlcuhul in tlie
blood ahull be based tijsm grams of nlcnhol per
one linndied cubic centimeter* nf himxIl. MTv
¢4 imn. hi;: rMi tU. wH ¢

4R7.VV). Heckle** driving. III A pcnun
cnnimiln tin* crime of recklew® driving 'if the
le\NdIJ m kli'Mlyv, an defined in QLSItil 13>
Ih. drive* a vehicle ||P>m a h|?hway, in a_man*
ner that endangers the safely of jvrwiiw or

*property.

Pit Heckles* driving in a Ola** A misdv

nieanar. liT-W «M » [tMmm mm

mlH7.M, P|ecmg ur attempting In
elude a police nffiier. 111 A diiler n( a motor
vehicle commit* the crime of Ileem,? or at*
lenifiliug to elude a_pnliiy officer if. when
guiMi visual ar nudililc signal to liimg the
vehicle lo a stop, he knowingly flit** or nt*
tempt™ (a elude a poistiing [*diiv officer.

I'2t The signal guen by the pulire »/ficcr
mav U* by liaml. vain*, emergency light or
alivn.

f31An timd ill thin M-ction, "police officer”
meant a sherdf. municipal BO|!C man or mem*
her of the OJ.e ?n State, olhce in, upjfoim,
prominent| |s% aying hi* ludge of office or
who it oHanling. a” vehicle aPp,ro riately
mr;]l‘k?d showing it to U* nn nlficinl police
vehicle. ¢
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fHTIMM  Driving while *n-|..:*Me«l or
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nsitnr velnileor the [*moiV right Inupplv for
Ii luvn-e to dNW a motor vehicle in this stale
liu- Isen *ii»[siide<] nr rvtukt*l by a court nr
by I7*iltti-tun ur if the |s’ixiu ilnvin a malur
i/etlice uiit-iile tin* roslriclmns of a licerw*
mithl miller OItS 4*2 47a or 4H2.477.
* "% la |l piu-xvutimi under -u'lwectinn ¢t enf
Ihi» Mtlinii. It #an nffnntative defvnn* that:
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«ai The ilefeiel ml ivitiMii Insign a n*vi
fur t%e IVItdll?’f‘? mad mat.lining Hl% IHRE; I‘e}

(to Tin* tintiiv ohililnut Is*delivered lit llu*
defend ml tsv.ni-i* the defend.inl hail wd
mildlist the division id the defendant's ad-
dle—nr achange in Ihe defendant * re-ideiuv
iisiispimd In IJItS |H2 2AH till, nr

«ft At a pievimi- «ainl apjviiraiuv. lire
defend.inl li.nl Um inloinnd hy a In.il judge
that the judge wa- nidenng a -usjien-iim nt
ii’iisalinil id ihe defenil.iiit's license. |vimtt
ur light In.ippli. ur

til* "Die ilelenil.int li.id.iitu.il knowledge nf

"Ti?itii'ﬁii”i'}iieiﬂéﬁﬁéﬁﬂ?r?t%-as”&ﬁp,“s' i
heemienll thaige

i4i Ant 1l the einleiue -|&db3 in -tile
Limitinl ihi- -4i°twn at !*r%euvl il
plies*usin'seun in chi

_ofit P.Mvpl its pminlIlL i -lilx,ctmil 1l uf
this 4*lini. dining while su-ivinled ur n*
inked I-a flu—A nunli iiieaimr

«til Dining while »u- JwnittH nr retnked is
aCl.es C telony If tir -L—Js’n-rm or reltc.t*

lion was Il
Hill i- an lu
4H| 7U nr
lowing ulli
tiii An
criminally
-idling Im
i At|
pnsif nl
uperalHin
ici Pad-
er minimi
result- in
(wer-nn o
ideHi*1
tei Plis'
offuvr
t* I)n
mitiivic.int*
ti p»IT. ss.j

Sitl

4H7.171
Ing oui-idi
o1*A ST
ing ant te
tendeil. U»
residence t;
-lop, Jtllk *
OMidwav. t
[viiking in
~ fitTill
ing inii ti
lion. .
t'litﬁl\_|»
mg a telin
iM. on a ¢
-truclitl it
standing t.
other velm|
il Tin
di-lame ul
e>ulwat. &
h» Tin*
Ii*tioit If
mg lllutail-1
r*flaglliell. m
_e4lA s
thi- 4*1mu
linn i
«ft*Tlie
~1liill po*h

ot



