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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM April 21, 1983

SUBJECT: Harming police dogs
(CSHB 312 (Judiciary))

TO: Representative Charlie Bussell
Chairman, House Judiciary Committee

FROM: James H. Lear
Legislative Counsel

You have asked our office to compare the penalties under the
existing law and the penalties under CSHB 312 (Juiiciary)
associated with the crime of harming a police dog. Under

AS 11.46.486 (Criminal mischief iIn the fourth degree) the
prosecution would have to establish that the offender
"tampered” with a police dog with reckless disregard for the
risk of harm or with intent to cause substantial inconven-
ience tc another person; or that the offender damaged a
police dog in an amount less than $50 and with the intent to
cause such damage. Criminal mischief in the fourth degree
is a class B misdemeanor.

Comparing criminal mischief in the fourth degree with
proposed Sec. 11.56.710 (Harming a police dog in the second
degree), one would observe that under the proposed statute
it would be unnecessary to establish damage to a police dog.
It would be sufficient for the prosecution to establish that
the® offender tormented, kicked, struck, stoned, or tampered
with a police dog, knowing the dog to be a police dog. Such
conduct would be punishable as a class A misdemeanor, a
greater penalty than that imposed for criminal mischief in
the fourth degree.

Under AS 11.46.484 (Criminal mischief in the third degree)
the prosecution would have to establish that the offender
intentionally damaged a police dog in an amount of $50 or
more but less than $500. IT the prosecution were success-
ful, the offender would be facing a class A misdemeanor
charge. Again, comparing this with the proposed section of
harming a police dog iIn the second degree, the prosecution
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must establish damage to the police dog to prevail under the
existing law, while under the new prevision the offender may
be punished even though he inflicts no physical iInjury to
the police dog.

Under AS 11.46.482 (Criminal mischief iIn the second degree)
the prosecution would have to establish that the offender
intentionally damaged a police dog in an amount of $500 or
more in order to impose penalties as a class C felony.
Compared with Sec. 11.56.705 (Harming a police dog in the
first degree), one would observe that an offender is subject
to penalties for a class C felony violaticn if the offender
intentionally kills or causes serious physical injury to a
police dog. Under the existing law the prosecution would
have to establish that the intentional killing or infliction
of serious physical injury amounted to more than $500 in
damages.

In short, a comparison of existing law with proposed

CSHB 312 (Judiciary) shows that it would be easier to prose-
cute an offender under the proposed bill and in certain
instances higher penalties could be attached upon
conviction.

If you have any further questions, please feel free to
contact our office.

JHL:1jb
15/026
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a) Rclaiao Bills (Similar or Conflicting

2. @) Organisational Support for Bill

i
3. Program Effects of Bill

Sponsor (Principal) Bill Number
Adams HB 312
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4-8-83 R. J. Suncberg / V-1SS?

Data

SUMMARY
1.t) Other Agencies Aliened by Bill

All law enforcement agencies statewide.
2. b) Organizational Opposition to Bill

Passage of this bill will help to protect these valuable assets in police work.
These animals are used not or;ly for general police work but also** in narcotics enforcement.

q

4. Fiscal Impact: 0 Nona
5. Amendments Proposed:

6. Comments:
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Q Fiscal Note Attached



CITY

P.0. BOX A
KOTZEBUE. AtASKA 99752

KOTZEBUE POLICE DEPARTMENT
907-442-3351

March 23, 1983

Representative Al Adams
Pouch V

State Capital

Juneau, Alaska /99811

RE: POLICE TECTIOF BILL

I was given a copy of your draft bill amend: ng AS 11.56 to
protect poljLce dogs.

I amillithe £eovtice Department, and I am sure tfhe City Fathers
thafii” you f$r this much needed legislation

It definitely a measure of protection fori the dog and a

prote~tippy® the large investment made by the City of
Kotzebue ancv hopefully will act as a deteren

Injpevu™wing the draft legislation, the two itumbling blocks

i/see is- the phrase "knowing the dog to be a police dog"

ind the language following to the end of the sentence in
;ction 11.56.705 and Section 11.56.710.

By* necessity the dog oecomes a part of the Officers fTamily
Cand =itxis generally agreed that this is when jthe dog is most
vfrinexable. Police Department that have used dogs over a
greaojperiod of time have-found that the dog” are poisoned,
shot (at and iInjured mostMyiwhefrrJoff duty™.

All the handlers e rer
and like an

Might it s”ble”oirevise the language to r€
conce

Jr cCP

Sincerely,

DONALD E. BUEHLER
Chief of Police

cc: Representative Adams® Tile
City Manager
City Manager fTile
Sgt Jcnes

"GATEWAY TO NORTHWEST ALASKA"
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Bill would protect police dogs

Th NS / - S -
The Associated Press
JUNEAU — The House has
sent to the Senate a measure
to penalize anyone who killed
or tried to harm a police dog.

The measure (HB312) was
introduced by Rep. A1 Adams,
D-Kotzebue, because of a
problem in his area. The po-
lice dog has been threatened
several times, according to
testimony in the House Judi-
ciary Committee.

Rep. Don Clocksin, D-An-
chorage, said the measure was:
unneccossary because penal-
ties for Kkilling a dog were
covered by criminal mischief
statutes.

Adams countered that the
bill was r°eded, because it
would specifically identify a
crime.

He suid the dogs provide
public protection and crime
detection and should be pro-
tected.

Killing a police dog would
be a Class C felony, punisha-

L
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by up to five years impris-
onment and a fine of up to
$50,000.

Harming a police dog
would be a Class A misde-
meanor, punishable by up to
a year in jail and a fine of up
to $5,000.






COMMITTEE REPORT

HOUSE
FL'AIICi:
FURTHER:
&/20/33 Date: 6/
Mr. Speaker:
The Committee on JUDICIARY has had Hu
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under consideration and reports it back as follows

[ 1 do pass [ 1 do not pass
[ 1 io pass with attached amendments(s)
[“I"same title
[ 1 replace with CS for [ ¥ ~ -1 [ ] new title
and recommends
D) AND attaches a "Letter of Intent” [ 1 New Fiscal Note
i i i 1 Zero Fiscal Note Attached
[ 1 reports it back without recommendation
[ 1 referred to the Commi ttee
MEMBERS SIGNING MEMBERS HAVING
DO PriSS OTHER RECOMMENDATIONS
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SECTIONAL ANALYSIS OF:

"An Act relating to residency and residency requirements; and
providing for an effective date.”

Section 1 amends AS 01.10 by adding a new section defining bona tide
residency in the State of Alaska. A person estaolishes residency In
the State by being physically present in Alaska with the intent

to remain in Alaska indefinitely and to make a home in the State.

Under (b)(1) in the section, a person must maintain a principal place
of abode in the state for at least 30 days or for a longer period if

a longer period is required by law or regulation.

Section 2 repeals and reenacts AS 08.0U.110, relating to the personal
requirements of certified public accountants. The present residency
requirement has been deleted to correct a constitutional problem.

Section 3 amends AS 08.08.207 (a), by removing the requirement that
an individual be a resident of Alaska in order to be a law clerk.

Section U amends AS 08.88.171 , for receiving a real estate broker-"s
license; an associate broker®s license, or a real estate salesman®s
license.The one-year residency requirement has been deleted to correct
a constitutional problem.

Section 5 amends AS 09.55.130, deleting the one-year residency
requirement for the annulment of a marriage. Under current law, if a
person was not married in Alaska, that marriage could only be annuled
if “he plaintiff had been a resident for at least one year prior to

the commencement of an action. The one-year requirement 1is probably
unconstitutional.

Section 6 amends AS 16.05.U00(b), by deleting the 30-year consec—
utive residency requirement to a one-year requirement for a hunting,
fishing or trapping license exemption for persons 60 years of age. The
30-year requirement 1is clearly unconstitutional.
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Section 7 amends AS 16.35.130, by deleting the one-year residency
requirement in the section dealing with the non-payment of bounty

on certain animals. Presently, in order for bounty to be paid, an
individual was required to maintain a place of abode inside the game
management unit or in part of the game management unit for cne year
preceeding the time the animal was taken and the bounty paid, or,

no bounty would be paid to a person who had r.ot continually maintained
his legal residence in Alaska. The one*year residency requirement has
been replaced by simple residence (30 days) in order to correct r.
constitutional problem.

Section 8 amends AS 18.56.101 (1)(B), dealing with the eligibility for
the one-percent veteran®s interest rates, by deleting the five-year
residency requirement and substituting a one-year requirement. The
present law requires a person who was not a resident of Alaska at the
time of entry into the service, to be a resident of Alaska for one year
at the time of the date of application for a loan and also requires the
applicant to have been a resident of Alaska for five years. There were
constitutional problems with those requirements.

Section 9 amends AS 21.27.090 (a)(2), dealing with the qualifications
for insurance agert and broker licenses, by deleting the one-year
residency requirement and substituting simple residence (30 days).
Presently, an individual must reside continuously in Alaska for one year
immediately prior to the issuance of an agent or broker®s license. There
is no change in fee differential.

Section 10 amends AS 26.15.130 (@), dealing with the eligibility for
veteran®s loans, by deleting the five-year residency requirement and
inserting a one-year requirement. To receive a loan under current la/
if a veteran was not a bona fide resident of the State or Territory of
Alaska at the time of entry into the service, the veteran was

required to have been a resident of the State or territory for five
years. There was a constitutional problem with that requirement.

Section 11 amends AS 38.08.030 (a)(2), dealing with applications for
the homesite entry, by deleting the three-year residency requirement
and the 20-year requirement, and substituting a one-year requirement.
Under current law an individual must submit proof that he/she has been
a resident of Alaska for three years immediately preceding the date of
application, or, that the person has been an Alaskan resident for a
total of 20 years. There were constitutional problems with those re—
quirements.

Section 12 amends AS UU.81.210 (a)(20), dealing with limited entry
permit loans (CFAB), by deleting the five-year residency requirement
and substituting a two-year requirement. Under current law, a person



must be a r < ;ant of Alaska for a continuous period of five years
immediately " Mng the date of application for the loan and who has
had a crew s i1 , Ar commercial fishing license under AS 16.05.480 or
a permit L-rSi'’- V ""6.43.010 - 380, for any one of the past five years.
That pers .c <= iso have actively participated in the fishery during
that perioc a are constitutional problems with these requirements.

Section 13  repeals the following laws:

AS 08.54.110(2), relating to the qualitications for obtaining a registered
guide license.

Action Taken:

1 (2) is a resident of the state and maintains a
permanent place of abode iIn the state,” is
repealed in order to correct a constitutional
problem.

AS 08.54.140(2), relating to the qualifications for obtaining an assistant
guide license.

Action Taken:
" (2 is a resident of tjhp state;1 is repealed iIn
order to correct a constitutional problem.

AS 08.54.142 (a)(1), relating to the qualifications for obtaining a
transporter license.

Action Taken:
"(1) is a resident of the state;" is repealed in
in order to correct a constitutional problem.

AS 14.54.142 (a)(1), relating to the qualifications for obtaining a
registered guide license.

Action Taken: The granting of loans based on accumulated points
as determined by the length of residency in Alaska
is repealed in order to correct a constitutional
problem.
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AS 18.55.470 (4), relating to low-cost housing preference.

Action Taken:
In the definitions section:"(4) ‘“resident”™ means a
person who has lived in the state continuously for
any one year;" 1is repealed. The one-year
requirement 1is probably unconstitutional.
Simple residence (30 days) will apply in this
section.

AS 21.27.220 (1), relating to the qualifications for issuing an insurance
solicitor license.

Action Takett:
" (1) 1is a bona fide resident of Alaska and has
been a continuous resident for at least one year
immediately before issuance Of a license;" is
repealed in order to correct a constitutional
problem.

AS 29.63.065.(d)(1), relating to the senior citizen special assessment
exemption.

Action Taken:

" () Tresidentl means a person who for 12
consecutive months has maintained his permanent
place of abode iIn the state;" is repealed in order
to correct a constitutional problem.

Simple residence (30 days) will apply in this
section.

AS 38.08.040 (b), relating to the issuance of homesite entry permits.

Action Taken:

" (b) If the number of applicants qualified for
homesite entry exceeds the number of available
homesites offered, or if several applicants
apply and qualify for the same homesite, priority
in award of an entry permit shail be accorded to
that applicant showing proof of the longest
residency in the state.” is repealed in order to
correct a constitutional problem.
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AS 39.25.155 (g), relating to the vocational substitution program.

Action Taken:

1 (9 In this section ‘resident” means a person who
has been domiciled in Alaska for at least one year
immediately before filing his application.”™ is
repealed. The one-year requirement is probably
unconstitutional. Simple residence (30 days) will
apply in this section,.

AS 38.05.058, the land purchase price discount program.

Action Taken
The land purchase price discount program, which
is the discount on the purchase price of land at the
rate of five per cent of the purchase price for
each full year that an individual is a resident of
Alaska 1is repealed. The residency-based program
is probably unconstitutional.

AS 43.26.095, (b)(3), relating to industrial! tax credits.

Action Taken:

" "resident,” at the end of the first year of tax
credit, means a person who has been domiciled in
Alaska for at least one year immediately before
the granting of the tax credit to the business;
"resident,” at the end of the second and third
year of tax cred.t, means a person who has been
domiciled in Alaska for at least one year either
immediately before the grunting of the tax credit
to the business.”™ is repealed. The residency
requirement is probably unconstitutional.

Simple residence (30 days) will now apply in this
section.
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AZ4 NORTH FRANKLIN STREET

GROSS JUNEAU, ALASKA 99801
BURKE

March 22, 1983
-MEMORANDUM
TO: Honorable Mitch Abood

Chairman, House State Affairs Committee

FROM:  Susan A. Burke ;EEZE;

RE: Residency Requirements

You have asked me to review the Alaska statutes that
presently impose residency requirements and to recommend to
the Committee the amendment or repeal of these residency re-
quirements that more than likely would be held unconstitutional
if challenged in court. You have also asked me to draft a
statute defining "bona fide" residence. That draft is
attached, along with comments.

In re <dwing the residency requirements imposed under
current law, 1 was primarily concerned with two questions -
first, whether it is constitutionally permissible to impose
any kind of residency requirement having the effect of
excluding nonresidents, >tnd second where the statute iImposes
a durational residency requirement longer than 30 days,

whether the period of residency specified iIs within

(907) 586-2777



dency provisions TfTall into several broad subject matter
categories. Attached is a chart prepared by the Department
of Law which lists all of the statutes containing residency
requirements, with the statutes organized according to
subject matter. The chart also includes an assessment of
the constitutional problems, if any, presented by each
statute. Rather th"( duplicate this work, 1 have used this
chart as the basis for my review. The review will discuss
the statutes listed iIn each subject matter category in the
chart prepared by the Department of Law.

I . Residency Requirements for Eligibility to Hold

Public Office

The durational residency requirements established for public
office holding range from six months iIn the case of magistrates
(AS 22.15.160(b)) to 10 years for members of the Judicial
Qualifications Commission (Alaska Const, art 1V, sec. 10;

AS 22.30.010). Durational residency requirements Tfor public

1/ In general, a person is entitled to claim residency
in Alaska if the person is physically present in the state
with the intent to remain here indefinitely and make a home
here. With rare exceptions, a durational residency require-
ment will be valid only i1f i1t used as a way of testing whether
the persen actually has the necessary ™"residential™ iIntent.
For some programs, like welfare or medical care, and for
fundamental rights such as voting, the state may impose
only the shortest durational period necessary to make
residency determinations. This period has been held to be
no more than 30 days for voting and welfare. For other
programs, as discussed below, a longer period of residency
is permissible to require.



office holding have been challenged both in Alaska and
eIsewhere.la{ These durational residency requirements

have almost universally been upheld (even fTairly lengthy
ones), on the theory that they are a legitimate way to
measure whether a person has sufficient knowledge of local
problems and concerns to be qualified for public office and
to insure that the voters have had a sufficient period of
time in which to become familiar with the candidate. This
same rationale would apply with equal force to durational
residency requirements imposed for eligibility to serve

on certain boards and commissions. While some questions

la/ Gilbert v. State, 526 P.2d 1131 (Alaska 1974);
Chimento v. Start, 414 U.S. 802 (1973).
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might be raised as to the reasonableness of the length of
residency required in a particular instance, it is probable that
none would be struck down if challenged. I do not recommend
that any amendments be made to these statutes.

Il. Residency Requirements for Occupantional Licensing

With only a few exceptions, 1 agree with the conclusions
contained in the Department of Law®"s survey as to the serious
constitutional problems presented by the statutes which re-
quire persons to he residents i1n order to be licensed to engage
in certain professions. The recent Alaska Supreme Court de-
cision in Noll v. Alaska Par Association, 649 P.2d 241 (Alaska
1982) , makes it almost certain that these requirements would
be struck down if challenged. Close review of the statutes,
however, suggests that in some instances, the residency re-
quirements may have been prompted by perfectly legitimate con-
cerns — such as the difficulty or added expense of disciplining
nonresident practitioners. Further, it appears that in some
instances residency requirements may have been imposed as a
"quick™ way of insuring that persons who practiced certain pro-
fessions in the state had some degree of ™"local"™ knowledge.
After Noll, it seems likely that even though these are legiti-
mate problems, they may not be solved by simply barring non-
residents from licensure. By the same token, there may be ways
of dealing with these problems that do not raise constitutional
questions. For instance, in the case of disciplining non-

residents, a higher fee could be charged to nonresidents to



offset additional costs that may be associated with disciplining
nonresidents. "Local knowledge™ concerns could be addressed
through additional testing procedures. In any event, despite
the serious constitutional problems with these statutes, it
may be undesirable simply to repeal the residency requirements
without providing solutions to whatever problems may be
posed by granting licenses to nonresidents. The Committee
might want to consider repealing the residency requirements,
but having a delayed effective date until perhaps June 30 of
1984. Persons who wish to recommend alternative ways of
addressing the kinds of concerns 1 have suggested would then
have time to bring their recommendations to the legislature
next year before the repeal of the residency requirements
took effect.

1. Public Rights and Benefits

A. General

I agree with the Department of Law®"s conclusion that a
one year durational residency requirement for annulment of
marriage may be unconstitutional, though 1 would rate this
as "probably"™ rather than 'maybe'™ unconstitutional. The
Alaska Supreme Court in 1974 struck down a one year durational
requirement for obtaining a divorce. State v. Adams, 522 P.2d
1125 (Alaska 1974). The state"s interests iIn requiring one
year residence to obtain an annulment of a marriage are more
than likely identical to those advanced iIn support of the

one year requirement for divorce. The court did not find



those iInterests sufficiently important to justify a one year
requirement for divorce. Although the Alaska Supreme Court
seems to be moving toward a much less restrictive view of

- - - 9/ . . - -
durational residency requirements,- it is unlikely that it
would overrule its earlier decision in Adams, if the annulment
statute were challenged. I would recommend that this statute
be amended to require that a person simply be a resident.

I also agree with the Department®s assessment of the
other statutes listed in the "General'™ category, which
impose one year durational requirements, and recommend that
these statuu3S be amended to require that a person simply be
a resident.

B. Loan and Grant Programs

The statutes governing the various loan programs impose
durational residency requirements ranging from one to five
years. I agree that the five year requirements are almost

2/ In State v. Adams, 522 P.2d 1125, 1131 (Alaska
1974), the Alaska Supreme Court stated:

. - . all such [Jdurational residency] requirements

are prima facie invalid and will be counte-

nanced only when they serve a compelling state

interest.
However, in Williams v. Zobel, 619 P.2d 448 (Alaska 1980)
(permanent fund dividendf.) , the court retreated from its
earlier view in Adams, and indicated that unless the require-
ment affected fundamental rights (such as voting) or basic
necessities of life (like welfare or medical care), the
court would henceforth use a "balancing”™ approach to durational
residency statutes. The importance of the state"s interests

will be weighed against the importance of the benefit denied
or delayed by the durational requirement.
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certainly unconstitutional.- The question is whether a
durational requirement beyond 30 days would be constitutional,
and 1If so, what is the maximum length that could be imposed
within constitutional limits. Apart from public office
holding, the United States Supreme Court has upheld durational
residency requirements of up to one year In two cases -
eligibility for preferential resident tuition at state
universities, and as a prerequisite to filing for divorce.—/
These cases were decided under the United States Constitution,
and the Alaska Supreme Court may, and has, Jnterpreted the
Alaska Constitution in similar cases as imposing stricter
requirements.—-" As noted above, the Alaska Supreme Court
has until recently maintained the view that any durational
residency requirement will be struck down unless the state
can demonstrate that the requirement is necessary to further
a compelling state interest. This is an extremely difficult
burden to meet, and except in very rare instances it is an
impossible burden. Because it appears that the Alaska court
3/ A different question is presented by the fTive year
local mining experience requirement for mining loans under
AS 27.09.020. This may be a permissible requirement, par-
ticularly if it is demonstrated that i1t does not operate as
a practical matter to exclude persons who are currently
residents, but who gained their Alaska mining experience as

nonresidents.

£/ Vlandis v. Kline, 412 U.S. 441 (1973) (university
tuition); Sosna v. lowa, 419 U.S. 393 (1975) (divorce).

5/ For example, the Alaska court struck down a one-year
residency requirement for divorce under the Alaska constitu-
tion, State v. Adams, 522 P.2d 1125 (Alaska 1974). One year
later the U.S. Supreme Court upheld an identical requirement
in lowa"s statute. Sosna v. lowa, supra, note 4.



is moving toward a less restrictive approach toward durational
residency, our court would probably uphold durational residency
requirements of reasonable length for loan programs.

Under this less restrictive approach, the Alaska Court
would balance the state®s iInterests 1In imposing a durational
residency requirement for a state loan against the importance
of the challenger®s interest in obtaining a loan before the
requirement had been met. In the case of the loan programs,
the state"s interest is iIn assuring that state funds are not
used to benefit nonresidents. Since resident status depends
in large part on a person®s state of mind, it is extremely
difficult to know with certainty whether a recent arrival in
fact has the requisite "residential™ intent, and I< 1is
extremely difficult to disprove a false claim of residency.
Further, it is costly to require the state to make individu-
alized determinations of residency. There are iIn most
instances alternative sources of loan funds through commercial
lenders, and it is likely that our court would find that the
state"s interest in assuring that its benefits are not
granted to persons who are not bona fide Alaska residents
outweigh the slight inconvenience that a newly arrived
resident might suffer by having to wait for some period of
time in order to qualify for a state loan.

A more difficult question is what period of residency
would be permissible. The state is currently in litigation

in the Federal District Court in Alaska, defending the two
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yvear durational residency requirement under the student loan
program. The state has argued that the two year requirement
is reasonable in light of the transience of student popula-
tions, the generous loan amounts under the Alaska program
and the fact that there i1s no requirement that the loan
funds be used at an Alaska institution. The plaintiff 1in
that case has conceded that a one year requirement would be
reasonable. Assuming the Alaska Supreme Court continues in
its present trend in durational residency cases, a one year
durational residency requirement for the loan programs would
more than likely be upheld.—~ A two year requirement might
be upheld, but i1t carries a much higher risk of being struck
down than would a one year requirement. The Committee may
want to defer proposing any amendments to the two year
residency requirement for student loans until the pending
litigation is resolved. The Committee may also want to
defer action on the other loan programs until after the
Alaska Supreme Court renders 1i1ts decision on the one year
residency requirement for participation in the Kenai Iland
disposal lottery Gilman v. Martin). That decision may
provide some indication as to how our court would rule on a
one year residency requirement for state loans.

6/ The one loan program for which a one year residency
requirement would most likely not be upheld is the AHFC pro-

gram for home mortgages — at least as long as there continues
to be a requirement that the loans will be made only for
owner-occupied dwellings. As has been noted earlier iIn this

memorandum, with rare exceptions, durational residency
requirements may be used only as a way of measuring whether
a person has the intent to remain in the state and make his
or her home there. Purchasing a dwelling under a loan
program requiring owner occupancy as a condition of the loan
is such a strong indication that a person®s claimed resi-
dential intent actually exists, that a court would most
likely find that there was no valid state purpose iIn iIm-

posing an additional one year residency requirement.
9



I would, however, recommend that tne sliding scale
preference fTor accepting student loan applications that 1is
based on years of residency be repealed, even though it has
apparently never been applied. This provision is so similar
to the dividend plan struck down in Zobel v. Williams that
it is virtually certain to be struck down on the same con-
stitutional grounds. On the other hand, the provisions of
AS 14 .40.763 (J), providing for graduated forgiveness of
portions of student loans based on continued residence 1in
Alaska after graduation seem to be based on an entirely dif-
ferent rationale. Those provisions are not based on past
residency, but seek to affect future behavior. Providing
graduated loan forgiveness seems closely tied to the purpose
of encouraging students to return to or remain in Alaska
after they have received their educations. I believe that
that provision would most likely be upheld if it were to be
challenged, and that there is no need to repeal it because of
constitutional vulnerability.

C. Land Disposal Programs

As mentioned above, the Alaska Supreme Court now has under
consideration a case in which the Kenai land disposal pro-
gram has been challenged. Gilman v. Martin.) The Kenai
ordinances governing its program are almost identical to
the state"s land lottery provisions iIn AS 38.05.057 and

AS 38.05.058. Thus, the decision In Gilman will almost

10



certainly answer any”onstitutional questions trfat might be
raised concerning the state®"s program. I agree with the as-
sessment of the constitutional problems with these statutes
contained in the Department of Law"s chart. I believe that
a one year residency requirement to participate iIn either
the land lottery or the homesite entry program would probably
be upheld. I have serious doubts about the constitutionality
of the provision under which discounts of the purchase price
are granted based on years of residency in the state. The
committee may, however, wish to defer proposing amendments
to this provision until after the decision in Gilman 1is
rendered, since the residency based discounts are also at
issue in that case.

D. Special 0Old Age Programs

I also agree with the assessment made by ahe Department
of Law as to the durational residency requirements contained
in the programs providing benefits or preferences to older
residents of the state. With respect to the one year residency
requirement for the senior citizen special assessment exemption
under AS 29.63.065(d)(1), | have doubts about whether that
requirement would be upheld, for the same reasons 1 outlined
concerning a one year residency requirement for AHFC loans
in footnote 6, above. A one year requirement for the senior
citizen exemption from the fishing license requirement would
probably be upheld; a 30 year requirement is clearly un-

cont titutional.

11



I also agree that the residency requirements for the
longevity bonus are almost certainly unconstitutional. There
are arguments that could be made in defense of the Pioneersl
Home residency provisions, but it is far from certain that
those requirements would be upheld. (The arguments in support
of the Pioneersl Home residency requirements are contained
in the November 26, 1982 opinion by Wilson Condon, a copy of
which is among the Committee®s files.) However, any recom-
mendation as to how the residency requirements for these two
programs might be amended to meet constitutional requirements
necessarily has tremendous TfTiscal implications. The residency
questions in these two programs are so intertwined with the
structure and operation of the programs, that they cannot
be dealt with separately, but can be addressed only as part
of a total structural and operational review of those pro-
grams. That kind of review i1s, as | understand it, beyond
the scope of the work that the Committee has asked me to

perform.



Amend AS 08.04.260 to read: *

If an applicant for a certificate as a certified public
accountant meets all the requirements for a certificate and the
applicant™s application is pending or if an applicant meets all
the requirements for a certificate except [THE RESIDENCE REQUIRE—
MENT, OR] the requirement that the applicant has a place of
business in the state or be an employee regularly employed in
this state, the board may 1issue a temporary certificate as a
certified public accountant. This certificate is effective until
the: board notifies the applicant that the applicant™s application
has been granted or rejected. A temporary certificate is effec—
tive for a period not exceeding six months. No fee may be

charged for the issuance of a temporary certificate.

Amend AS 08.42.050(a) (4) to read:
Have completed at least one year of apprenticeship as a

[RESIDENT] trainee under a licensed embalmer.

Amend AS 08.42.110(4) to read:

"[RESIDENT] trainee™ means a person who has met the quali—
fications set out in AS 08.42.050(a)(1) and (2) and 1is engaged in
learning the practice of embalming under the direction and control
of a person properly licensed to practice embalming, or a person
who has met the qualifications set out in AS 08.42.050(b)(1) and

(2) and 1is engaged in learning the practice of funeral directing



under the direction and control of a person properly licensed to
practice funeral directing.

AS 08.24.110(1) and AS 08.54.2.40(3) are repealed.

Amend AS 26.10.080(d)(1)(B) to read:

Who, not being a bona fide resident of the territory or the
state at the time of entry into the service, had been a resident
of the territory or state for at least one year at the time of
death [AND HAD BEEN A RESIDENT OF THE TERRITORY OR STATE FOR AT

LEAST FIVE YEARS]; and

Make Section 8 consistent with HB 302.



FISCAL NOTE Revi“pnDate 4/6 , 1983
. REQUEST I1.  FISCAL DETAIL
Bi 11/Resolution No.: hb 323 Agency Affected: Education
Title:Act Re: Residency [ Program Category Affected: Po?;tsecondary fomm.
SponSOrZHouse State Affairs Committee BRU, Program of Subprogram®s] Affected:
Requestor: House State Affairs Committee Student Loan Program

EXPENDITURES/REVENUES:  (Thousands of Pol ars)

Fy 83 FY 84 FY 8 FV 8 FY 87 FY 88
OPERATING

100 PERSONP  SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING
CAPITAL N.A. -0- -0- -0- 1 -0- -0- 1
REVENUE | N.A. -0- | -0- -0- -0- -0-
FUNDING:  (Thousands of Dollars)
GENERAL FUND N.A_*® -0- -0- -0- -0- -0-

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate pagefnr any Analvsis

Prepared By: Kerry D. RomesbujW8gy, Phone:  465-;7854
Division: "Commission on Postsej-oncWy Education Date: 4/6/83
Approved by Commissioner: Date:
Department:

Distribution:

Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)

Copy to Department (for Governor introduced bills)

Copy to Sponsor

Copy to Requestor (if different from Sponsor) 3/8/83



STATE OF ALASKA . #
FISCAL NOTE IRegion Date , 1983 |
l. REQUEST Il.  FISCAL OETAIL
Bill/Resolution No.: H3 323 Agency Affected: Revenue _
Title: Relating to Residency Program Category Affected: Econ Devei
Sponsor: State Affairs BRU, Program of Subprogram(s) Affected!"
Requestor: State Affairs Alaska Housing Finance Comoration

EXPENDITURES/REVENUES:  (Thousands of Doll ars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
OPERATING
100 PERSONAL SERVICES 1
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT 1
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

1
TOTAL OPERATING -o"
ocVENUE"
FUNDING:  (Thousands of Qqgllars)
GENERAL FUND O,
FEDERAL FUNDS 1 1 1
OTHER (Specify Source) 1 1 1
I 1 1
POSITIONS:
FULL-TIME 1 T ! I I
PART-TIME 1 | 1
TEMPORARY | |
I1l1. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
No fiscal impact
IV. ANALYSIS: Attach a separate ptage fo_lny Analysis - see Attached
Prepared 8y:_ y / VA Phone: 276-5599
Division: Alaska Housing Finance Corporation Date: April 12, 1983
Approved by Commissioner: \\Aia<uA6Q R Date: VAr/p?
Départment: K )
Distribution:

Original to Legislative Finance

Copy to Office of Management ana Budget (for Legislature introduced bills)

Copy to Department (for Governor introduced bills)

Copy to Sponsor___
n_

r- /if different from Soorsor) 3/8/S



Ty STATE OF ALASKA

- FISCAL NOTE Revision Date 1983
1. REQUEST n , 1. FISCAL DETAIL
Bill/Resolution No: HB 323 rage “ Agency Af/ected “Revenue
Title: Residency & Residency Reauiremts Program Category Affected: Coll. & Mgt7
Sponsor: House State Affairs BRU, Program of Subprogram!s) Affected:
Requestor: House State Affairs Administration & Support

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 83 | FY 84 | FYy 85 1 FY 8 |1 FY 87 j FY 88

"BERSONAL SERVICES * |

TRAVEL
CONTRACTUAL

= |

600 LANDS & STRUCTURES -
700 GRANTS, CLAIMS, ETC. 1 -

TOTAL OPEFEATIIIfI mm 1 -0- ; | . ([ IAVAY/ | 1.5 1
CAPITAL 1 1 - 1 - ~"T - r

REVENUE

FUNDING:  (Thousands of Dollars)

1 GENERAL FUND 3~ "o.r i- nr TT? §# nr r
I FEDERAL FUNDS

I OTHER (Specify Source) i - i - i - i

I Sport Fish Fund -G- I (18.2) 1 (38.5) | (40.8) 1 (43.4)

i Came Fund C4.1) (30.0) (31.8) (33.6)

POSITIONS:

1 FUUT-TIME
I PART-TIME
I TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis.

Prepared By: Cecilia A. Wagener Phone: 465-2376
Division: Public Services Date: 4/13/83
Approved by Commissioner: Roberr”D. Neath Date: 4/14/83

Department: Revenue

Di stri bution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy $9.Sponsor___ i
Copy to Requestor (if different from Sponsor)



I\. ANALYSIS (HB 323) Page 2 of 2

Three thousand is needed to initially design and print applications
and the permanent 1.D. card and to order enough laminating jackets for
the fiscal yoar. Each subsequent fiscal year., we will have the cost of
additional laminating jackets. The equipment cost is for three laminat—
ing machines; one for the Public Services Counter in Anchorage, one for
Fairbanks, and one for Juneau. The travel expenditure is for the Records
& Licensing Supervisor to go to Anchorage and Fairbanks and instruct the
counter employees.

According to data received from the Deoartme ,t of Labor and the
Committee for Older Alaskans, the percentage rate of senior citizens in
our state is fairly stable from year to year.

Using FY 82 as the base, it is estimated that there will be a six
percent increase in resident sales every year. It is also estimated that
three percent of the resident sales are sold to reridents sixty years or
older.

We are recommending that this bill be amended V.) include an effec—
tive date of January 1, 1984, because license chanoos traditionally take
place at the beginning of a calendar year. If implemented in the middle
of the year, some licensees who could be eligible would have already
purchased their license. Middle of the year implementation would also
require special printing and mailing costs. Time is also needed to
properly inform the public of the new law so that all who are eligible
can apply.

Assuming that the bill goes into effect 1/1/84, there will be no
effect In FY 83. There will be losses to both the Sport Fish and Game
Funds i 1 each subsequent fiscal year. FY 84 has a much smaller loss
because only half of the fiscal year will be effected.



Y STATE OF ALASKA

FISCAL NOTE IRevision Date May 2 , 1983
| REQUEST 1 FISCAL DETAIL !'r <S3 %
Bil 1/Resolution No.:(S hb 323 Agency Affected; fish & GAFEE
Title:"Residency & Residency Requirements” Program Category Affected: Fisheries & Game
Sponsor: State Affairs Committee BRU, Program of Subprogram”*J Affected:
Requestor: House Judiciary Committee Sport Fisheries and GET“I'

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 83 FY 84 FY M W as FY 87 FY 88
OPERATING
100 PERSONAL SERVICES 9
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

Total operating
| CAPITAL
(80.6) (88.0) (95,5) J

i REVENUE -0
FUNDING:  (Thousands of Dollars)
GENERAL FUND

FEDERAL _FUNDS
OTHER (Specify Source)

> HICTIvE

PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT. OF BILL:

General Fund - in light of declining General Fund revenue, this may be very
difficult.

IV. ANALYSIS: Attach a separate aage for any Analysis

Prepared By: Beverly Reaume Phone: 465-4120__
Division:--—-—- Adm™ v a u i pi”™j “ate: Mr 2 N 83 -
Approved by Commissioner: Don W. Collinsworth Date: 0 ~ A~
Department: =fish & GAME

Distribution:

Original .to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83



CS HB 323 Addendum

The 1980 Census shared 19,640 Alaskans ages 60 and over. It also showed
32,260 Alaskans aged 55 and over. Assuming the age spread is even, 2524
Alaskans will reach age 60 each year between 1980 and 1985. Population
estimates adding the Alaskans reaching 60 and an owverall. 5% population
growth would be as follows:

FY 84 28,573
FY 85 31,223 ,
FY 86 33,873

Using a conservative estimate, assume that 15% of the population fishes
and 11% hunts, we would forego the following revenue.

Sport Fish Game

$10. license $12. license
FY & 42 .9 37.7
Fy 85 46.8 41.2

FY 86 50.8 447
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JUDICIARY
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Speaker:

STATE AFFAIRS HB 323

The Committee on has had

An Act relating to residency and residency requirements; and providing
for an effective date.

under consideration and reports it back as follows:

MEMBERS

do pass [ 1 do not pass
do pass with attached amendments(s)

[ncl] same title
replace with CS for ‘- [ J new title

and recommends

AND attaches a "Letter of Intent” [>*] New Fiscal Note V-
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referred to the > Committee
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STATE OF ALASKA

FISCAL MOTE Revision Date 1933
REQUEST 1. FISCAL DETAIL
Biil/Resolution Mo.: hb 324 Agency Affected: Pnhlir Safety
Title:"Art. making it unlawful to tape-record™Progiram Category Arreccea: TTL
Sponsor: House .ludiciarv BRU, Program of Subprogram®s) Affectea:
Requestor: House Judiciary Alaska State Troopers

EXPENDITURES/REVENUES:  (Thousands gf Dollars)
FY 33 1 FY 34
OPERATING = F
100 PERSONAL SERVICES 1
200 TRAVEL - 11
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

FY 35 Fy 36 1 FY 37 I FY 88 |

1

[N

el
- :l-'hi

PR RPRRPRRRRPRPE -
N e Ll e

TOTAL OPERATING =T

b
T
I
T

CAPITAL
REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
full-time!
PART-TIME
TEMPORARY

>1

|l el B el
'u— — - =
[EEN

11l1. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis No fiscal impact anticipated

Prepared 3y:_ Paul A. Conger Phone:  465-4338
Division: Administrative Services Date:
Approved by  mrnissioner : y VW) 1 Date: /f/'25/ N

Department n Public Safety T

Oi stribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced Dills)
Copy to Department (for Governor introduceu bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor)
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POUCH N

COWM ONER JUNEAU. ALASKA 99811
G:FIGEC]:TI_E ISSI phone: 465-4322

April 27, 1983

The Honorable Charlie Bussell
Chairman

house Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Representative Bussell:

The Department of Public Safety is opposed to HB 324, as
written, Tfor the following reasons:

As proposed, House Bill 324 would elinvinal e the ability of
any police department to record a conversation without a
search warrant. This would include the 911 emergency lines
which come into police departments throughout this state.
To first stop a caller to advise them that they are being
tape rscorded is both disruptive and may cause the caller to
loose their train of thought. Most of these calls are an
emergency. The reason the calls are recorded is to be able
to supervise the manner in which the call was handled,
respond to citizens complaints when they feel the
dispatchers were rude, and to re-check addresses and phone
numbers iIn the event that they were mis-written by the
dispatcher. They are also used as evidence iIn court for
filing false reports (hoax phone calls) or an individual
making threatening or terroristic comments.

It appears that if a person is contacted by phone, 1is
threatened, bribed, or 1is harassed with an obscene phone
call, the call cannot be recorded. Certainly, none other
than the intended call recipient may listen to a phone call
or radio message. The impact on a potential kidnapping or
hostage situation is obvious, additionally, it would appear
that under the language of AS 42.20.300(b) that even if the

call is not recordeu, the conversation cannot be divulged
without the authorization of all parties.



The Honorable
Charlie Bussell - 2 - April 27, 1983

In section 42.20.310(1), the police are prohibited from
using an eaves dropping device without the consent of all
parties. This would eliminate our use of video recording
for drunk drivers. It would eliminate the use of recording
devices during interrogation.

The courts throughout the United States have ruled that
persons that speak to Police Officers have no right to an
expectation of privacy. The best evidence as to the conver-
sation which occurred i1s a tape recording.

Our officers are often accused of soliciting bribes or
abusing suspects. Suspects often state that they have not
fully been advised of their rights. IT a tape recording of
this conversation was made this evidence can be presented to
the jury for their determination. Without this type of
evidence it"s one person®s word against anothers.

Recently a case was made iIn another jurisdiction which made
the national news. In this particular case an individual
had been harassed by his fiancees ex-husband. Because of
this harassment he hid a tape recorder on his person when
the ex-husband was coming to visit his child. The
ex-husband killed the man and his fiancee. Due to the tape
recorder running, the entire murder was recorded and was
used against the suspect. This bill would prohibit that
Ccrom occurring.

The Alaska Supreme Court has strongly suggested that all
confessions be recorded. This is to provide proof beyond a
doubt that the individual made the statement voluntarily
after being fully advised of his rights by the police.

We feel that the best evidence should be presented before a
court of law to allow jurors to make the proper decision
regarding any accusations. The best evidence may well be
retained on electronic memory.

We do not feel that the police abuse the use of electronic
recording equipment and we feel that the present law is
adequate to protect the rights ct the citizens.

Sincerely






§09.35.180

Queen of N., Inc. v. LeGrue, Sup. Ct. Op.
No. 1670 (File No. 3512), 582 P.2d 144
(1078).

The effect of a valid confirmation
order is to insulate the sale procedure
from subsequent challenge based upon a
mere irregularity in the conduct of the
sale, e.g. that the conduct of the sale aid
not comply with AS 09.35.160. Lunsford v.
Kaiser Gypsum Co., Sup. Ct. Op. No. 961
(File No. 1915), 516 P.2d 151 (1973).

Failure to listliquor license in public
notice ofsale and failure to sell license
as directed by decree of foreclosure
constitute a substantial irregularity inthe

Alasica Statutes Supplement

§ 09.35.is0

sale for purposes of this section. Queen of
N., Inc. v. LeGrue, Sup. Ct On. No. [ETo
(File No. 3512), 582 P.2d 144 U978).

Burden of proving commercial ns*.
sonablenesti of a sale was on the secu-ed
party, especially where the creditor pur.
chased the property. Queen of IN, Inc v.
LeGrue, Sup. Ct. Op. No. 1670 (File No
3512), 582 P.2d 144(1978).

This section specifies no standard
for appellate review of a trial court con-
firmation of sale. Queen of N., Inc. v.
LeGrue, Sup. Ct. Op. No. 1670 (iFile No
3512), 582 P.2d 144 (1978).

Chapter 38. Alaska Exemptions Act.

Section

10. Homestead exemption

15. Property exempt without limitation

20. Exemptions of personal property sub-
ject to value limitations

25. Exemption of unmatured ,ife insur-
ance and annuity controLu>

30. Exemption of earnings and liquid
assets

35. Continuing lien on wages

40. Priorities between continuing liemi

45. Effective date of continuing lien

50. Increased exemption amount

55. Bankruptcy proceedings.

60. Tracing exempt property

65. Claims enforceable against exempt
property

70. Limitation on enforcement of certain
security interests in exempt goods

Cross references. — For general provi-
sions concerning execution, see AS 09.35.

Editor’s notes. — Section 1, ch. 62, SLA
1982, provides: "It is the intent of the leg-
islature to modernize the procedures for
execution on ajudgment and to afford to a
judgment debtor adequate protection of
the debtor's personal property and income
necessary to provide for the debtor’s own
needs and the needs of the debtor's depen-
dents while remaining independent of fur-
ther public assistance.”

Section

75. Special procedures relating to limited
value exemptions

80. Procedures applicable to a lely on
property of an individual

85. Contents of notice

90. Assertion of rights by another

95. Judicial relief

100. Debtor's property owned with an-
other

105. Waiver of exemption

110. Federal requirements

115. Adjustment of dollar amounts

120. Protection of property of resident!
and nonresidents

500. Definitions

510. Short title

Section 15, ch. 62, SLA 1982, provides:
"All writs of execution, claims of exemp-
tion, sales, confirmations of sales, rights of
redemption and priorities of redemption
issued or filed under any law repealed
under this Act and in full force and effect
on the effective date ofthis Act [August 26.
1982], shall remain in full force and effect
for the term issued or until revoked,
vacated, or modified under the provisions
of this Act."

§09.38.010 C
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§09.38.010 Code of Civil Procedure 809.38.010

Sec. 09.38.010. Homestead exemption, (ai An individual is enti-
tled to an exemption as a homestead of the individual’s interest in
property in this state used as the principal residence of that individual
or the dependents of that individual, but the value of the homestead
exemption may not exceed 527,000.

(b) If property otvned by the entirety or in common is used by one or
more individual owners or their dependents as their principal resi-
dence, each owner :isentitled to a homestead exemption of that owner’s
interest in the property as provided in (a) of this section. The aggregate
value of multiple homestead exemptions allowable with respect to a
single living unit may not exceed $27,000. Ifthere are multiple owners
afproperty exempt as a homestead, the value of the exemption of each
individual owner may not exceed that individual owner’ pro rata
portion of $27,000.

fc) Ifproperty that includes a homestead is sold under an execution,
the sale becomes effective upon confirmation by orde rof the court. The
court shall enter the order of confirmation unless, within 60 days after
the sale, the individual repurchases the property under this section or
the court extends the time for confirmation upon the filing of a timely
motion by a party in interest. The individual may repurchase property,
including that individual’s homestead, at a sale on execution before
confirmation by paying into court the costs of the sale plus the lesser
ofeither (1)-the difference between the highest bid and the amount of
the exemption in the property, or (2) the amount of the creditor’s claim.
If the individual does not exercise the repurchase right under this
subsection, the clerk of the court shall first remit an amount deter-
mined to be exempt to the individual from the proceeds of sale and the
balance less the cost of the sale to the creditor. For the purpose of
collecting an amount remaining unpaid on a judgment after
repurchase of property by an individual under this subsection, the
creditor or the creditor’s assignee may not make another levy on the
property repurchased.

(d) Upon entry of the order of confirmation under (c) of this section
and expiration of the time period for repurchase, the clerk may execute
a deed to the property and when delivered it shall be sufficient to
convey all title of the individual in the premises sold to the purchaser
at the sale. (8 2 ch 62 SLA 1982)

Cross references. — For provisions  value specified under subsection (b) of this
exempting homestead held by tenants by  section, see AS 34.15.140(b).
the entirety from execution on debts to the



809.38.015 Alaska Statutes Supplement £(0.38.015

NOTES TO DECISIONS

Construction of former statute, Editor's notes. — This section m
providing for rural and urban redrafted by tne rovisor of ntatute* to
homesteads. — See Dalton v. Interior remove personal pronouns in conformity
Credit Bureau, Inc., Sup. Ct. Op. No. 2158 With As o01.05. 031(c) and 5 4, C aptef58
(File No. 4265), 615 P.2d 631 (1980). SLA 1982.

Sec. 1)9.38.015. Property exemptwithoutlimitation, (a) An indi-
vidual is entitled to exemption of the following property:

(1) a burial plot for the individual and the individual’s family,

(2) health aids reasonably necessary to enable the individu,il or a
dependent to work or to sustain health;

(3) benefits paid or payable for medical, surgical, or hospital carc to
the extent they are or will be used to pay for the care;

(4) an award under AS 1.3.67 (Violent Crimes Compensation Board)
or a crime victim’s reparatb ns Act of anotherjurlsdlctl

nrpayanle ninnpnrity gYnm u r%r AS I I
compensation or benefits pt.a or payable an exempt under
iKieral law;
[1Jj liquor licenses grantee! under AS 04;
‘¢ F entry permits g,ranted under AS 16.43, except as provided

1 if that chapter.
(b) The right to benefits held by the state on behalf of an individual

which may become payable by reason of disability, unemployment or
illness, amounts held in the teachers’ or public employees’ retirement
system, and child support collections made by the child support

enforcement agency are exempt.

(c) Property of the state, a general law or home rule municipality,
the Alaska State Housing Authority, the Alaska Municipal Bond Bank.
Authority, or other state public corporation is exempt.

(d) Real property held by a cemetery association established under
AS KL30 for the purpose of a cemetery and not exceeding 80 acres is

exempt. (8 2 ch 62 SLA 1982)

Cross references. — As to thm Sion fund and public employee retirement
applicabil ity of the exemptions from exe benefits from levy to enforce the collection
cution in income ansignment orders for 0f a debt, see AS 39.35.500(b). For p-ovi-
child support, see AS 09.65.132(g). For pro-  Sions exempting longevity bonuses from
visions exempting teachers’ retirement levy to enforce collection of a debit, see AS
salaries and certain other amounts from 47.45.120(b). As to applicability of the
garnishment, execution or levy, see AS exemptions from execution in proceeding*
14.25.200. For provisions exempting toenforce paymontofchild support, see AS
unemployment compensation benefits 47.23,250.
from levy to enforce collection ofn debt, see Editor’s notes. — This section
AS 23.20.405(e). For provisions exempting redrafted by the reviser o'f statutes _to
workers' compensation benefits from leyy ~ Fémove personal pronouns in conformity
to enforce the collection of a debt, see AS ~ With AS 01.05.031(c) and { 4, Chapter
23.30.160(b). For provisions exempting SLA 1982
amounts held in the public employee pen-
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NOTES®'

Legislative intent as to liqu
licenses. — Former AS 09.35.087 [see m
(*M7) of this section) indicated an overt
legislative intent that one general credit
of a liquor liceme holder should not i
allowed to place himself in a prefem
position over other general creditors. C.1
Inc. v. Brown, Sup. Ct. Op. No. 1569 (Fi
No. 2781), 574 P.2d 1274 (1978).

Liquor licensee not exempted fro;
coverage under Article 9 of ftfc

Sec. 09.38.020. Exemption*?
value limitations, (a) An indiv
property not to exceed an aggr>
individual from the following ca

(1) household goods and wear
one household;

(2) if reasonably hald for the
dependent, books and musical in

(3) family portraits and heirloc
the individual.

(b) An individual is entitled to
$500jn aggregate value, if held |
or a dependent.

(c) An individual is entitled to
aggregate value, of implements,
trade.

(d) An individual in entitled to
of a value not exceeding $500.

(e) An individual is entitled to;
the extent of a value net exceedini
vehicle does not exceed $10,000. i

Editor’s notes. — This section was
redrafted by the revisor of statutes to
remove personal pronouns in conformity

NOTES TO

Editor’s notes. — Guttermoa v. First
Nat | Bank, Sup. Ct. Op. No. 1876 (File No.
3996), 597 P.2d 969 (1979), wan decided
under former AS 09.35.080.

Liberal construction. — Exemption
laws are remedial in character and should
be liberally conatrued in fnvor of the
debtor. Gutterman v. First Nat'l Bonk,
Sup. Ct. Op. No. 1876 (File No. 3956), 597
P.2d 969 (1979).
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NOTES TO DECISIONS

Legislative intent as to liguor Uniform Commercial Code (AS 45.09).
licenses. — Former AS 09.35.087 [see now — See Gibson v. Alaska Alcoholic Bever-
(tX7) of this section] indicated an overall age Control Bd., 377 F. Supp. 151 (D. Alas.
legislative intent that one general creditor ~ 1974), decided under f?rmer AS 09.35.087.

of a liquor license holder should .lot be As to immunity NT real property of
allowed to place himself in a preferred  University of AJ: rom lien attach-
position over other general creditors. C.Y ., ment or foreclose e, s*e University of
Inc.v. Brown, Sup. Ct. Op. No. 1569 (File  Alas.v.Simpscn Bldg. Supply Co., Sup. Ct.
No. 2781), 574 P.2d 1274 (1978). Op. No. 1113 (File No. 2196), 530 P.2d

Liquor licenses not exempted from 1317 (1975), decided under former AS
coverage under Article 9 of the (9.35.060.

Sec. 09.38.020. Exemptions of personal property subject to
value limitations, (a) An individual is entitled to an exemption in
property not 1 exceed an aggregate value of $1,500 chosen by the
individual from the following categories of property:

(1) household goods and wearing apparel reasonably necessary for
ore household;

(2) if reasonably held for the personal use of the individual or a
dependent, books and musical instruments; and

(3) family portraits and heirlooms of particular sentimental value to
the individual.

(b) An individual is entitled to exemption ofjewelry, not exceeding
$500 in aggregate value, if held for the personal use of the individual
or a dependent.

(©) An individual is entitled to exemption, not exceeding $].,400 in
aggregate value, of implements, professional books, and tools of the
trade.

(d) An individual is entitled to the exemption of pets to the extent
of a value not exceeding $500.

(&) An individual is entitled to an exemption of one motor vehicle to
the extent ofa value not exceeding $1,500 if the full value ofthe motor
vehicle does not exceed $10,000. (8 2 ch 62 SLA 1982)

Editor's notes. — This section wnu with AS 01.05.031(c) and § 4, Chapter 58,
redrafted b the revisor of statutes to SLA J982.
remove personal pronouns in conformity

NOTES TO DECISIONS

Editor's noted. — Gutterman v. First Exemption statute should not be
hat'l Bank, Sup. Ct. Op. No. 1876 (File No. interpreted in a way which completely
3996), 597 P.2d 969 0979), was decided eliminates u debtor's exemption rights in
under former AS 09.?.080. an item of property within an exempt cate-
Liberal t . E . gory because that item’s value exceeds the

fberal construe lon. — EXemption statutory nllowance. Guttermnn v. First
taws nro remedial in character and should s .
. . . Nat’l Bank, Sup. Ct. Op. No. 1876 (File No.
liberally construed in favor of ;ho 3993), 597 P.2d 969 (1979)
debtor. Gutterman v. First Nat’l Bank, ' ' '
S“P-Ct. Op. No. 1.876 (File No. 3996), 597 Purpose of personal and household
p-2d 969 (1979). property exemptions. — Personal and
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household  property exemptions are The proceeds ofexemptproperty are
designed to ensure that debtors will have exempt to the debtor for a reasonable
necessary’ items for living in reasonable time, toenable him to invest the money in
comfort and for earning a living. other exemptproperty Gutterman v. Firr.
Gutterman v. First Nat'l Eank. Sup. Ct.  Nat'l Bank. Sup. Ct. Op. No. 1876 (File No
Op. No. 1876 (File No. 3996), 597 P.2d 969  39961. 597 P.2d 969 (1979).

(1979).

Sec. 09.38.025. Exemption of unmatured life insurance and
annuity contracts, (a) Except as provided in this section, an individ-
ual is entitled to exemp tion of unmatured life insurance and annuity
contracts owned by the individual. If the contracts have accured divi-
dends and loan values available to the individual aggregating more
than $5,000, a creditor may obtain a court order requiring the individ-
ual debtor to pay the creditor, and authorizing the creditor on the
debtor’s behalf to obtain payment of, the amount of the accrued divi-
dends and loan values in excess of $5,000 or the amount ofthe creditor's
claim, whichever is less.

(b) Ajudgment creditor or other claimant of an insurer may not levy
upon any of the assets or securities held in this state as a deposit for
the protection of the inp”rc;r’s policyholders or policyholders and cred-
itors. Deposits under AS 21.09.270 may be levied upon if provided in
the order of the director of insurance, Department of Commerce and
Economic Development, under which the deposit is made. (8 2 ch 62
SLA 1982)

Editor's notes. — This section was with AS 01.05.031(c) and 5 4, Chapter 58.
redrafted by the revisor of statutes to SLA 1982.
remove personal pronouns in conformity

Sec. 09.38.030. Exemption of earnings and liquid assets, (a)
Except as provided in (b) and (c) of this section and AS 09.38.050, an
individual debtor is entitled to an exemption of the individual debtor’s
weekly net earnings not to exceed $175. The weekly net earnings ofan
individual are determined by subtracting from the weekly ffross
earnings all sums required by law or court order to be withheld. The
weekly net earnings of an individual paid on a monthly basis are
determined by subtracting from, the monthly gross earnings of the
individual all sums required by law or court order to be withheld and
dividing the remainder by 4.3. The weekly net earnings of an individ-
ual paid on a semi-monthly basis are determined by subtracting from
the semi-monthly gross earnings all sums required by law or court
order to be withheld and dividing the remainder by 2.17.

~bh-AriHndividual-who—dc86-iwtr~eseive—eanind—arther_ jueekiy-.

—sami~merithlly"ur i idy-b-entiled4 o»-maxdmm-eeptio; (i-for-Uic.

"oggregate-v, rite-of lcashv-ard-ottt ] iquild asaota-avai lebia n any .mihUu-

—JESRAtopic-es pravide>:H—AS-Q9T. OBQT-TW-takn-TioLhl-e&-
Jnclude©-deposrtsr-securitioer-note Dv-drafter-ecenicd-vecatl-on—pey.

-r-efttudarprepoyfRenta-anfl-Feeeivab tes:------
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© A creditor ma;
this section 1fthe a
(D enforceable ag
or

(@ enforceable un
ter XH1 of the Bank.
@) If the individr
nishment imposed ur
© The following
AS (09.38.015, upon r
individual, shall be 1
assets under this sec
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(@ money <rprop*
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Editor’s notes. — This
redrafted by the revisor c
remove pornonal pronouns

Sec. (9.38.035. Cor
garnishment ofearning
defendant isemployed
as reflected on the writ
due at the time of serv
exempt from garnishm
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amount stated on the
subsequent earnings
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modified, or satisfied i

(b) A garnishee sall
defendant subject to d
Accrued interest on the
writ of attachment ma;
gamiuhment after the p
gaminhment has been j
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creditor may levy upon earnings exempt under (a) and (b) of
lis section if the creditor’s claim is
(IV enforceable against exempt property under AS 09.38.065(a)(1);
or
(2) enforceable under an order of a court of bankruptcy under chap-
/ ter XH3 of the Bankruptcy Art (11 U.S.C., sec. 1301 et seq.).

i If the individual debtor is a nonresident, the limitations on gar-
|'I nishment imposed under 15 U.S.C. 1673 apply.
(ft”’ The following property, unless exempt without limitation under

~s 09.38.015, ttpeiMgceipt-by-cmd-«yhile-it -is in the possessitwofthrr
ittdfridual, shall be treated as earnings, +«Lomc, vnjli, ui Ulliui liquiil-
i, TidpT- VIvs TAtNTV-

(1) benefits paid by reason of disability, illness, or unemployment;

(2) money or property received for alimony or separate maintenance;

(3) proceeds of insurance, a judgment, or a settlement, or other
rights accruing as a result of bodily injury of the individual or of the
wrongful death or bodily injury of another individual of whom the
individual was or is a dependent:

(4) proceeds or benefits paid oc payable on the death of an insured,
if the individual was the spouse or .3 dependent of the insured; and

(5) amounts paid under a stock bonus, pension, profit-sharing, annu-
ity, or similar plan or contract, providing benefits by reason of age,
illness, disability, or length of*servico. (§ 2 ch 62 SLA 1952)

Editor’s notes. — This section was  wiv.h AS 01.05.031(c) and !i 4, Chapter 58,
redrafted by the revisor of statutes to  SLA 1982.
remove personal pronouns in conformity

Sec. 09.38.035. Continuing lien on wages, (a) In the case of a
gi.mishment ofearnings, when the garnishee’s answer reflects that the
dffendant is employed by the garnishee, the judgment or balance due
tJreflected cn the writ of garnishment shail become a lien on earnings
uue at the time of service of the writ to the extent that they are not
exempt from garnishment, and that lien shall continue as to subse-
guent nonexempt earnings until the total s abject to the lien equals the
amount stated on the writ of garnishment, except that the lien on
subsequent earnings shall terminate sooner if the employment
relationship is terminated, if the underly.'r.g judgment is vacated,
modified, or satisfied in full, or if the writ in dismissed.

(b) A garnishee shall pay into court all ncnexempt earnings of the
defendant subject to the continuing lien under (a) of this section.
Accrued interest on the judgment or balance due as reflected on the
writ of attachment may be garnished under a supplemental writ of
garnishment after the principal amount stated on the original writ of
garnishment has been paid. (§ 2 ch 62 SLA 1S£2)
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Editor’s notes. — This section was with AS 01.05.031(c) and S 4. Chapter 58.
redrafted by the revisor of statutes to SLA 1982.
remove personal pronouns in conformity

Sec. 09.38.040. Priorities between continuing liens. A lien
obtained under AS 09.38.035 has priority over any subsequent gar-
nishment lien or wage assignment. A writ creating a continuing lien
served upon an employer while a continuing lien imposed by a previous
writ is still in effect shall be answered by the employer with a
statement that the employer is holding no funds and with a further
statement stating when all previous liens are expected to terminate.
The subsequent writ has full effect from the termination of all prior
liens or until it is otherwise terminated under AS 09.38.035. However,
a subsequent writ is not effective if a writ in the same cause of action
is pending at the time of service of garnishment. (8§ 2 ch 62 SLA 1982)

Editor’s notes. — This section wn' With AS01.05.031(c) and § 4, Chapter 58.

redrafted by thj rcvisor of statutes i. SLA 1982.
remove personal pronouns in conformity

Sec. 09.38.045. Effective date of continuing iien. The effective
date of a writ creating a continuing lien is the date of service upon the
garnishee. However, if there are, on that date, liens by virtue of previ-
ous writs, the effective date is*the date all previous writs terminate.

(§ 2 ch 62 SLA 1982)

— -Rovi 08»388aQt+—ixuicased" uxtnnplimi-amuuulL -(a-An-individual-

debtor”~vho-io-in-pesscssion-of-monoy that wac obtained an payment-fof.
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squired by the ttoutt. Thfe aCiul fsim Il delm mi uu the cxumptieH-omouRt-
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«w 1]

-present {md-anfcieipated-propecty and incoms-o ftha individual) inolud—

—in;aJiiat wliighd-g.prompt,  — .
—,h). Tha-oxomption.nmougia-under AS<Q.38:000 ma){ briniTeascd -
-*wa-the-fncH-vidual-subiniLb a» ~afTIthroit. uudei penalty ur petjmyr-

—hfrusaholfjf-by-so-domfjfr-fche maximum partlof the iiTdmdutil’o-aggre- -
"\a.t0-d”pooQble-eftMbinga- for arty week-subjeeM'e eitenutioBjnay not—
—ascoed the amount-by-whieh'thcm dividuaro-dinposabl-f eamii)y& far-
-that-week excoe<I|-$2/5r-apr-if-tho-mdividual io claiming-an-trvemptiefl—
all.rash nr-uther-liquid aG5&ts-tmder AS 00.38.030(6;h-tr-|r|?r| Innir—

mJilQUnt.of S1,170-availahlp in anymonth is exempl-(§ 2-ch~2~SfcA ~*

-1S82X-.

Editor’s notes. — This section was With AS 01.05.031(c) and § 4. Chapter SS.

redrafted by the revisor of statutes to SLA 1982.
remove personal pronouns in conformity
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Sec. 09.38.055. Bankruptcy proceedings. In a proceeding under
the Bankruptcy Act (11 U.S.C.) only the exemptions under AS
09.38.010,09.38.015(a), 09.38.020,09.38.025 and 09.38.030 apply. (8 2
ch 62 SLA 1982)

Sec. 09.38.060. Tracing exempt property, (a) If property, or a
part ofiit, that could have been claimed as an exempt homestead under
AS 09.38.010, a burial plot under AS 09.38.015(a)(1), a health aid
under AS 09.38.015(a)(2), or personal property subject to a value limi*
tation under AS 09.38.020(a)(1), (2) or 09.38.020(c), has been taken or
sold by condemnation, or has been lost, damaged, or destroyed and the
owner has been indemnified for it, the individual is entitled to an
exemption of proceeds that are traceable fo|&3»months after the pro-
ceeds are received. An individual is entitled to an exemption of pro-
ceeds from the voluntary sale <f an exempt homestead under AS
09.38.010 that are traceable fo~-e«f?nonths after the proceeds are
received. The exemption of proceeds under this subsection does not
entitle the individual to claim an aggregate exemption in excess of the
value limitation otherwise allowable under AS 09.38.010 or 09.38.020.
-(br Money or other property and ppoceods-exempt-midei tlrisr Irapter

Narc traceable under this seefrion- by- opphcatiun uf lHuj—pyirrelpter~T7f1
» _firct-ia- fifdeoutr-last.in- firct ouT”or-any- othor ronsonabie-baaio- fofr

5 -GA-4982)

.m Sec. 09.38.065. Claims enforceable against exempt property.
* (@ Notwithstanding other provisions of this chapter,

(1) a creditor may make a levy against exempt property of any kind

to enforce a claim for

» (A) child support;

(B) unpaid earnings of up to one month's compensation or the
v full-time equivalent of one month’s compensation for personal services
y  ofan employee; or

(C) state or local taxes; and

(2) a creditor may make a levy against exempt property to enforce
] aclaim for
- (A) the purchase price ofthe property or a loan made for the express
: purpose ofenabling an individual to purchase the property and used for
Jij  that purpose;

(B) labor or materials furnished to make, repair, improve, preserve,
j tore, or transport the property; and

(C) aspecial assessment imposed to defray costs of a public improve-
i ®ent benefiting the property.

(b) Except as provided in AS 09.38.070 limiting the enforcement of
j certain security interests, this chapter does not affect any statutory
t henor security interest in exempt property.
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Editor’s notes. — This section was With AS01.05.031(c) and § 4, Chapter 52.

redrafted by the reviser of statutes to SLA 1982.
remove personal pronouns in conformity
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- rr,i,"™* "vtmrir nr ptbagadaa ™ndifin« thenrestraimng —J g

fcHfaxEmptieia™el*bgopegty~identifird-iii -a-notioe servod-onan inci —
yiduaJjAadar (b) of-thiooeetiondcpcnda oirrtj value, the individual may
-doscnba .the-pgoporiiy inkihe-feaponaivc'utatcmuntrnnd indiento tho-
amount of any indebtedneeo ohargooblo-a”~ainot it. If-tho individual
within the time allnwed-~y~hfeogdopof-tho eourtt failo-to reopond tc a

mdabtorhao nenoxempfrpgopertyofaliindliofccdtmder AS OO.OfrOfiOrthe-
Tn~-orderdhadndividiial--fft-"»ppenr and dianlnnn the-de-o™-ipfdei.,.

~neMiE-?r a«d,valiiaj >f-tho irdinidnni'n prnponty. irtha arfffwlgaH atte-
io-appgnrand disdoflfttho infonnatiofHapedfed”~raiBCTrdOTri ha indi.
vidual waives objortinn tn thft egeditfljla-Ifcvy-oirpTopefti® fthat kind.
«d"B-EHeept-te~ho extent tho procoduro is proooribod-by.thio-cootion,
AEKKTc#&&8Q(ekgov«rn8-g-proeeedingfor the determination ofa contest-
in.jiagpnH- fa a ploirri-t<vArrAcdrt>Ne(PwAr+y-TmTjiri=Aa=nn'nn 00ft-

/timigFthrj uuctiun, the (H?et&tnr-\hnlPpny-th~Posts-and-mfly-nntrrfTomir.
jfeBBrdUtm~Ujw-mdiviilind, iiujjuilina3n”~tnp=mqg”~ggAamnnt. of -Uve
-partioo tokhe contrary.

~tCcfFho-4juvdeft-.of nrnving-the—validity of art-escmption_by=ap’
Qtepam fennn:p"fjf the evidenee-iflNipor>-trhft- indivirlila]-rtniming-»t>iP .
exemfitiorvrt4-a~eh-62=SLA-4-S82)

Editor's notes. — This section was with AS 01.05.031(c) and § 4, Chnpter 58,
redrafted by the revisor of statutes to SLA 1982
remove personal pronouns in conformity

97

EHWTINWW Mmi



§)9_38_080 Alaska Statutes Supplement S (9.38.080

Sec. 09.38.080. Procedures applicable to a levy on property Of
an individual, (a) Except in a proceeding under AS 09.38.065, a cred-
itor shall comply with this section in obtaining a levy on property ofan
individual. In a proceeding to levy on personal property of a kind listed
in AS 09.38.020, a creditor shall comply with this section and AS

§09.38.085 Code of (

Sec. 09.38.085. Contents of
09.38.075(b) and 09.38.080(c) sh

(1) the amount and date of th
sale or other mode of appropria

(2) the name and address of tl
tions must be filed;

09.38.075.
—ftH SgftuMm, at IIi_u !im e of, or-wit_hin .throe-(.jaya-.after levy-g~ahgt— (3) the name and address of t
.pyopesAy of an individual tha crpditnr shall filo with tho oourt froa® ney, if any:

-w liicii the pioccas ioouod nn nfTiripyit. stating that tha creditor haj *

) L ) (4) a copy of the affidavit file
~measun-to’believg-thrindiridual has-~:s.pprty that-is nnLpY<-mpt;!

(5) a summary statement in 1
Ibelief that- vided by the laws of this state;
elie .
6) a summary statement in
Before, at the time of, or within three days after levy, the creditor (.) . y L
A . . ) claiming exemptions, objecting
shall serve on the individual a notice under AS 09.38.085, ineluding-a— .. .
venue, and exercising the right t

£4)

copy of tho affidavit-filed under (b)-of thia acetion. -

) bid for property that is less than the amount of the exempt
value is not acceptable at a sale of property under a levy. If indebted-
ness secured by a valid lien is chargeable against the proceeds of the
sale, the bid must exceed the amount of the indebtedness secured plus
the amount of the exempt value. If sufficient bid is not received, the
officer shall file a notation of the fact with the clerk of the court and
return the property to the individual. The costs incurred during levy,
offering the property for sale, and returning the property shall be

 assessed against the creditor and are not recoverable from the individ-

a sale before its confirmation; a
(7) asf-lamentin lay termino
the indi . -.ual as provided in Al
(b) The supreme court may pi
debtors and court officers under
(c) A notice substantially con
even though the notice contains,
substantial prejudice to the rig)
dependents of the individual de®

i ual, notwithstanding any agreement of the parties to the contrary.

v a1 Ifany question arises as to the rights ofan individual entitled to
i| an exemption under this chapter, an interested person may file with tion (b) but was redesignated by tl
W the clerk of the court from which the process issued a statement of the 6‘51‘.’5?631((’;). statutes pursuant to /
[I claim of exemptions and the question raised. The statement shall be
, referred to the court as soon as practicable thereafter. The court shall
/ order that notice of a hearing be given. After hearing the matter, the

Editor’s notes. — Subsection (c) w
enacted as the second sentence of subse

Sec. 09.38.090. Assertion ol
fails to select property entitled 1

court shall make findings and issue an appropriate order. The court
may award to the prevailing party costs of a proceeding under this
subsection.

0 An objection to levy on the ground that the property seized is
exempt must be filed with the clerk of the court within 15 days after
the levy. The burden of proving the validity of an exemption by a
preponderance of the evidence is upon thc™individual claiming the
exemption. Failure to file a timely objection*ma”w) held to be a wai ver
of a claim to exemption in the property, unless for cause shown the

court excuses the failure. (8 2 ch 62 SLA 1982) feT

This section was with AS 01.05.031(c) and § 4, Chnptcr 58,

redrafted by the revisor of statutes to SLA 1982.
remove personal pronouns in conformity
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a levy on the property or to assej
the spouse or a dependent of the
rized by law may make the cl;
provided by this chapter. (§ 2 ¢

Sec. 09.38.095. Judicial rel
dependent of the individual, or
entitled to "*yunctive relief, da
other person to prevent or redr
vided in the Alaska Rules of Civ
and reasonable attorney fees to
damages. (0}

(b) For cause shown the cour
guences of failing to take time
chapter. (8 2 ch 62 SLA 1982)



§)9.38.085 Code of Civil Procedure 802 38.095

Sec. 09.38.085. Contents/if notice, (a) The notice require by AS
09.38.080® shall include the following information:

(1" the amount and date of the judgment to be enforced by levy and
sale or other mode of appropriating the individual’s property;

(2) the name and address of the clerk of the court with whom objec-
tions must be filed;

(3) the name and address of the creditor and of the creditor’s attor-

uey, if any;
» r-t4)-a copy offehelaffidavit-filed under AS 00i38.08(Kb)'—y
Sy i asummary statement in lay terminology of the exemptions pro-

vided by the laws of this state;
)y = Summary statement in lay terminology of the procedures for
Claiming exemptions, objecting to a levy on exempt property, changing
venue, and exercising the right to repurchase homestead property from
~sale before its confirmation; and

astatement in lay terminology ofthe rights of persons other than
the individual as provided in AS 09.38.090.

(b) The supreme court may prescribe forms to be used by creditors,
debtors and court officers under this chapter.

(©) A notice substantially complying with this section is effective
even though the notice contains errors if those errors do not result in
substantial prejudice to the rights of the individual debtor or of the
dependents of the individual debtor. (§ 2 ch 62 SLA 1982)

1

Editor's notes. — Subsection (c) was This section was redrafted by the revisor
enacted as the second sentence of subsec- ofstatutes to remove personal pronouns in
tion (b) but was redesignated by the conformity with AS 01.05.031(c) and S 4,
revisor of statutes pursuant to AS Chapter 58, SLA 1982.
01.05.031(b).

Sec. 09.38.090. Assertion of rights by another. Ifan individual
fails to select property entitled to be claimed as exempt or to object to
alevy on the property or to assert any other right under this chapter,
the spouse or a dependent ofthe individual or any other person autho-
rized by law may make the claim or objection or assert the rights
provided by this chapter. (§ 2 ch 62 SLA 1982)

—S00-09:38.095.-Judioial-roliaf. (a)-An individual or the apouoo, a

—~dppondont of tbn individual, or any othoP'popaon authoriaad by-law-io..

fn ?r w h, ngttinit a "rHit?r
I '"~etk”pcrtan-tn.pFeYe-ntror rodrosn a violation of this mhapter ua pro

"ttftd-rnngonn hia.attorney fcca-te-ft-party-efltitlod to injunotivo-folief-or
*-damages,

For-cauoe shown tho oourt-may-relicve a person from the iimsu-"

AMlionnfffi nf fnilinjr *mH r tinni~ u LIfT-frAT"%~t M 100 nmlrr thi~
1 "hptar <€ ? R> Amrin —

1 99
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Sec. 09.38.100. Debtor’s property owned with another. (@ifa,
individual and another own property in this state as tenants in
common or tenants by the entirety, a creditor ofthe individual, subject
to the individual’s right to claim an exemption under this chapter, may
obtain a levy on and sale of the interest of the individual in the prop,
erty. A creditor who has obtained a levy, or a purchaser who has
purchased the individual’s interest at the sale, may have the property
partitioned or the individual’s interest severed.

— (b)-A -partna<”6-yight in apccifie partncpohip ~perty in niccinpi
except nn_a claim.atrainst thp pirtnorr.hin. If-pm LHerahip pn'im i

ntiti rhrd for a pnrtnnrship debt, the partners nr any nf thrm or the.

rppra’ipritntii,re'i rotnfr TT,0f = o« "“mN’-Tnrtinu fm
.that propertyiundo* thic chaptor-(& 2-oh 63-SLA i08g)- —

Cross references. — For provisions ant after petition of tenancy, see AS
making homestead held by tenants for the  34.15.140(b).
entirety liable for the debts of either ten—

Sec. 09.38.105. Waiver of exemption. A waiver of exemption exe-
cuted in favor of an unsecured ‘'reditor before levy on an individual’s
property is unenforceable, but a valid security interest may be given
in exempt property. (8 2 ch 62 SLA 1982)

Sec. 09.38.110. Federal requirements. Ifa federal department or
agency issues a formal ruling that a section of this chapter relating to
public assistance will cause a state plan for the delivery of services or
benefits to be out of conformity with federal requirements, the section
will not apply to the extent that it causes the program to be out of
conformity with federal requirements. (§ 2 ch 62 SLA 1982)

Sec. 00.38rl 15- Adjustment-of-doUar-amounte. (a)-Thp doll
-amounts-in this-ehaptcr-changei-as-provided.in thio oeetion, aocordwy
-ta-and-to the-extent of-ehangcsdn-thc-Gen&umer-Priee-Index- for all

_"UtbaB-€&r.3umcra-iui . «-“m”horftge-M ctrcpnliLTU Area comftded-by—
.J hc Buroau of-Lnbor OtdtistiusrUnitcd StatBs-Papartmiint of Labor (the-
mindow). Tha indcx-fcrJamnnyofthe yum ‘in whieh-this section becomes—

m oflfootiv c-is the rcference-basc-index.--—--

_XbWChe-dollar amounts-eHangfr on-July 1 of each cven-nurnbeft-d.

-year it- the pmcciftagu of iliftnger-eaiculated-to tho notweet whole

N eicuntage point, helwewi the imlen foi* Dooemhar . the prrrrthoff-

-year-and-the reference-base index, ia 10 percent or moro,-bat

-HH he puitioiruf tlie-pcrcentage change-n the mdex in-exeeer-ef*— -

—rouitiple-pf 10-peicent is disiegaided and thc-dollar amounts-change
-erdy-in-multiplos of 10peroontroftho amounts af

-rnrthe effectivedato.of thic chapter;-mrd-—-
>-C23rr)ip-rinllar™ mfnin»4d rjrynnLolvajntn if »\¢ simta H<I[INLA hy'th**

9ectron-Qrc tlrooo enrrontly ir. pflprt.as a rcQult-of-earlier gpplicatien-of-

mllils secli'ju.—

§09.38.120 Code oi

(c) Ifthe index is revised, t
the basis of the revised inde:
reference base index, a revise
multiplying the reference has
furnished by the United State
is superseded, the index reft
resented by the Bureau of L
rately changes in the purch
consumers.

(d) The Department of Lai

(1) on or before April 30 of
change, the changes in dollar
and .

(2) promptly after the char
by (c) of this section, includini
ofthe reference base index un>
designation or title of any in

(e) The Department of La
change in exemption amount
clerks ofcourt in each judicial

Sec. 09.38.120. Protectio
mnresidents. (a) Residents <
provided under this chapter,
tions provided by the law of
_(b) The Hrm "resident” i
presentin t..o state and who i
Alaska. (§ 2 ch 62 SLA 1981

Editor's notes. — This sectioi
redrafted by the revisor of statu
remove personD h-onouns in confi

Sec. 09.38.500. Defmitio
context otherwise requires,

(1) "burial plot™ means a
human remains and which
cemetery purposes by the st
ipality;

(2) "debt"” means a legally
ity of an individual, whether

(3) "dependent" means an
from another individual;

(4) "earnings"™ means moi
services and denominated as

(5) "exempt"™ means prot<
from subjection to process or



§09.38.120 Code of Civil Procedure 8§09.38.500

—tcHE-fche index is rovioceh-the-pereontage-of change ia calculated on— -
ffrp harin of thw yp.virwd inda*- T+n rovifvkin of fiw-inrW rhnnfTnv thp—
I .jefeFence base indesr Qrevised reference base-index is detcrmincd-by—
j .mnltiplyieg-the-rofercnce baoe-index applicablo by the rebaaiiig-failur '
i ' fI]T cVian TT-nitnr™ g tntM Rm.i.nilLnL| nhrei 'Ztn.tintinr TEtlir, i-nr*wu,
| ~is-superscdcd, the index refened to in tdns-«ection is tho one rep--
_irn,mtad by tihr-finrrnn nf-hnhnr fttnthtin m rrflrrtinry mmt nnru
_jately_chaafeB in t>.n-pm>phn«irlp-pnwisr nf tho dftlinp fni»- U rxdHin-—
jainsumerar"
--.1dl-Xhe-S epar fcment of Laborshall adopt a legulatiuu announcing -
—W -sp or boforc Apra-SO-of cneh year in which dollapflmounts aie~to—
_j&aanfr~fcbe-thangeg-ifi-dotiar-amounts rffgnifPd Ky fb W -1lip t'tpt;rrmr

" Aand—
_’(g) privmpfly -~Opi Min rhnngnr, fipnnr, phnnpnn in fhiH nrtW  wrpiirpd -
JaUcl™-ttHg-sectkifi} including, if applicable, the-numerical equivalent—
jfthfijceioroncabaco index-under a-revised re ference baae index and the— «
Apsijrafinnnr-tit A nf-nTW-w 47y Mijim rofliufr tin im] tt—-—
-4c) The-Department-of Lobor shall-nloo-providc- notifiiatiun uf-a -
_change-in-t .temption ainuuimnugqTmed under-(e) of tliitrsetlion to the------
>ier-ko of court m-efrehjudicial diatrictrof the state. (fr-3ch 62 SLA-1982)------

Sec. 09.38.120. Protection of property of residents and
nonresidents, (a) Residents of this state are entitled to the exemptions
provided under this chapter. Nonresidents are entitled to the exemp-
tions provided by the law of the jurisdiction of their residence.

(b) The term ™resident"™ means an individual who is physically
present in the state and who intends to maintain a permanent home in
Alaska. (8 2 ch 62 SLA 1982)

Editor's notes. — This section was  with AS 01.05.031(c) and § 4. Chapter 58,
redrafted by the revisor of statutes to SLA 1982.
remove personal pronouns in conformity

Sec. 09.38.500. Definitions. As used in this chapter, unless the
context otherwise requires,

(1) "burial plot™ means a parcel of real estate used for burial of
human remains and which is located within an area designated for
cemetery purposes by the state or a general law or home rule munic-
ipality;

(2) "debt" means a legally enforceable monetary obligation or liabil-
ity ofan individual, whether arising out of contract, tort, or otherwise;

(3) "dependent™ means an individual who derives support primarily
from another individual;

(4) "earnings” means money received by an individual for personal
services and denominated as wages, salary, commissions, or otherwise;

(5) "exempt" means protected, and "exemption™ means protection,
from subjection to process or a proceeding to collect an unsecured debt;
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(8) "household goods” includes those items that make a residents
habitable according to modern standards;

(7) judicial lien” means a lien on property obtained by judgment,
levy, sequestration, or other legal or equitable process or proceeding
instituted for the purpose of collecting an unsecured debt;

(8) "levy” means the seizure of property under a writ of attachment,
garnishment, execution, or any similar legal or equitable process
issued for the purpose of collecting an unsecured debt;

(9) "lien” moans a security interest, or a judicial, statutory, or
common-la*/ lien, or any other interest in property securing payment
of a debt jr performance of an obligation;

(10) "principal residence” means the actual dwelling place of an
individual or dependents of the individual and includes real and
personal property;

(11) "security interest” means an interest in property created by
contract to secure payment or performance of an obligation;

(12) "serve notice” means to give the person to be served a written
personal notice in the same manner a summons in a civil action is
served, or to mail the notice to the person’s last known address by
first-class mail and by using a mrm of mail requiring a signed receipt;

(13) "statutory lien” means a lien arising by force of a statute under
specified circumstances or conditions, but does not include a security
interest;

(14) "value” means fair market value of an individual’ interest in
property, exclusive of liens_of record;

(15) "wearing apparel” means clothing and garments intended and
adapted to be worn on the person to protect the person against the
elements or to provide personal comfort or decency, or serving to
ornamentthe person butdoes not include jewelry. (8 2 ch 62 SLA 1982;
AS 09.38.125)

Editor’s note3. — This section was This section was redrafted by the revisor
enacted as AS 09.38.125 hut was ofstatutes to remove personal pronouns ;n
renumbered by the revisor of statutes pur-  conformity with AS 01.05.031(c) and § 4.
suant to AS 01.05.031(b). Chapter 58, SLA 1982.

Sec. 09.38.510. Short title. Thischapter may be cited as the Alaska
Exemptions Act. (8 2 ch 62 SLA 1982; AS 09.38.130)

Editor’s notes. — This section was renumbered by the revisor of statutes pur-
enacted as AS 09.38.130 but was suant to AS 01.05.031(b).
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§ 09.40.010 Cod

Chapter 4

Ar

Sec. 09.40.010. Actior

N

Applied in Aleut Corp. v. Ai
Regional Corp., 424 F. Supp. 39'
1976).

Sec. 09.40.025. Appoi
process.

Stated in Cowles v. Wolfe, Si
No. 2512 (File No. 5731). 645
(1982).

Sec. 09.40.030. Piopt

Cross references. — For ex
liquor license from attachme.
09.35.087.

Sec. 09.40.040. Third

Applied in Pennington v
Liab. Assurance Corp., Sup. (

Sec. 09.40.120. Arre

Applied in Aleut Corp. v.
Regional Corp., 424 F. Supp. 3
1976).
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STATE OF ALASKA, I f

FISCAL NOTE 1Revision Date , 1983 ;

l. REQUEST | FISCAL DETAILS
Bill/Resolution No.: HB 326 ..Agency Affected:. Alaska Court System
Title: Exemptions /*"Program Category. ,Affec.ted: Justice
Sponsor: Bussell -oBRU”Program? of “ubprogram(s) Affected:
Requestor: House Judiciary g

V' °ENDITURES/REVENUES:  (Thousands of Dollar?)
FY 83 FY 35"7FY 36 FY 87  FY 88
OPERATING L
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

total Operating -0- - -0 -0- 20" -0- -0-
CAPITAL
REVENUE
UNDING:
GENERAL FUND

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

I1l. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: Richar(TP."rrief\2iSutv”~3mTn. Director Phone:

Division: Alaska Court System - Date: 4/21/83
Approved by Commissioner: Date:
Department:

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83



| REQUEST 1.

FISCAL DETAIL
Si li/Resolution No.: hb 326

_ Agency Affected: Department of Law
Title:"-»»Alaska Exemption Act.'r Program Category Affected: General Govt.

Sponsor: Repl’. Bussell _ BRU, Program of Subprogram”) Affectea:
Requestor:  House Judiciary Committee Legal Services

EXPENDITURES/REVENUES: __ (Thousands of Dollars)
Fy 83 1 FY 84
I

Fy 86 1 FY-87 1 rY 88
OPERATING

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

S00 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS, CLAIMS. ETC |

1
1
1

1"OTAL QPtRATTRE -0- | -0-

A CAPITAL 1 |

REVENUE

S

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME S o
PART-TIME
TEMPORARY

—
—
A s s

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/A

IV. ANALYSIS: Atgcl~*sep”rat®page for any Analysis
Prepared By: Richard |. Peguesffijdirector Phone: 465-3672
Division: Administrative Servi64s Division Date: Aprills, 1983

Approved by Commissi@nerorma”(jfK(orsuc'fl, Attorney General pate: April 15, 1983
Department:  Department of Law "

Distribution:
Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Departtnment (for Governor introduced bills)
Cooy to Sponsor

Cccy to Requestor (if different from Sponsor)

HB 326
Fiscal Note
Analysis

This bill deals with commercial transactions, which are
primarily between private parties. Because the number of these

matters involving the Department of Law is relatively insignifi-
cant, there will not be a fiscal 1mpact.







TO:

FROM:

TOPIC:

1—This

Rep. Bussell, Chmn; Rep. Liska, Vicp Chmn; Reps. Barnes,
Clocksin, Hayes, Malone & Wendte

Staff Counsel

HB 334--"An Act relating to stays during appeals of adminis-

trative orders under the Administrative Procedures Act,
(AS 44.62.570." --By Labor & Commerce Committee

bill would amend paragraph (g) of existing law, AS 44.62.570,

Scops of Review, which reads:

(9) No stay may be imposed or continued if the court

is satisfied it is against the public interest.

2--In one form or another, the proposed language has been used or

3--The

referred to in court decisions over the years, However,
the most strikingly similar language is expressed in

Powell v. City of Anchorage, 536 P. ?2d 1228 (decided 1973).

(A stt& ¢/ jill)

This case is Xeroxed and in Committee files”jThe language
referred to is on the 2nd page, in footnote which |
bracketed and underlined for your reference. (I did not

include the dissent which is twice as long as the opinion).

(The case dealt with topless and bottomless dancers which
the city ordinance prohibited. The Superior Court first

enjoined enforcement of the ordinance, later dissolved the

injunction--so it would be enforced--and the dancers at
The Embers appealed. THe Supreme Court agreed with the

Superior Court, and nude dancing in Anchorage was banned--for

a while).

bill simply clarifies and put.s in legislation guidelines
courts actually have been using in staying orders of
lower tribunals.
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5ii ¥Resolution No.; hb 334 Agency Aftecied: Department of Law
Title: "An Act IeIatIng to stays.,." Program Category Affected: k neral Govt.
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Requestor: House Jud:.ciary Comniitiee Legal Services

EXPENDITURES/REVENUES: (Thousands of Dollars)
Fy 83 1 FY 84 | FYy 85 1 FY 86 | FY-87 1v =8

=0
1 | 1 1 1
1 ! 1 1

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES

—_——
—

............... > 1. . 1 . 1 I l
500 EQUIPMENT 1 1 1 1 1 1
600 LAND 4 STRUCTURES 1 1 1 1 1 1
700 GRANTS, CLAIMS, ETC 1 1 1 1 1 1
1 1 1 Lo 1 1
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CAPITAL 1 1 1 1 1 I |
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FUNDING: (Thousands of Dollars)
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Distribution:
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HR 334
Fiscal Note
Analysis

This bill clarifies the standards of review whereby the
courts may grant stays during appeals of administrative orders
under the Administrative Procedure Act. The Department of Law"s
legal staff believes that this clarification will assist the
courts to make more timely and equitable rulings when stays are
requested, saving both the public and regulatory agencies time
and expense. This bill will not have a fiscal impact on the
Department of Law.
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Darlon POWELL ot al, Petitioners,
V.
CITY OF ANCHORAGE, Respondent.
No. 2001.

Supremo Court of Alaska.

Decided June 27, 1073.
June 13, 1075.

Released for I'lililicatiou June 13, 1070.

On appeal from an order of the Supe-
rior Court, Third Judicial District, An-
chorage, Edmond W. Rurke, J., dissolving
a preliminary injunction against enforce-
ment of a municipal ordinance which, in
effect, prohiliitcd nude dancing in premises
licensed for sale or consumption of intoxi-
cating liquor, appellant applied for an or-
der staying the order of the Superior
Court pending appeal. The Supreme
Court, Kal.inowitz, C. J., held that stay
would lie denied where appellants did not
first present their application for a stay to
the Superior Court and did not explain
such failure.

Motion denied.

Connor, J., with whom Erwin, 1.,
joined, dissented and filed opinion.

1 Appeal and Error 0=458(1), 479(2)

Judgments in action for injunction arc
not stayable as of right; rather, whether a
stay pending appeal of an order granting
or dissolving an injunction will he granted
is a question directed to the sound discre-
tion of the court. Rules of Civil Pro-
cedure, rule 62(c); Rules of Appellate Pro-
cedure, rule 7(d)(2).

2. Apptal ard F 'or C=478

In con.’during whether to grant a stay
pending appeal, the lower court must con-
sider criteria much the same as it would in
determining whether to grant a prelimi-
nary injunction. Rules of Civil Procedure,
rules 62(c), 65(d).

3. Appeal and Error 0=478
In the unusual case when application
for stay pending appeal is made in the Su-
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preme Conn without having previously
hcen denied by the court below, there
should be some explanation for failure to
apply to the court below. Rules of Appel-
late Procedure, rules 7(d)(2), 25(b).

4. Appeal and Error 0=477

In the wusual case, the trial court
should be given the first opportunity to
consider an applicat'on for a stay of a
judgment granting or denying an injunc-
tion, but exceptions should be made where
the applicant makes a showing that relief
in the superior court is unavailable, or that
relief to he effective must ho immediate
and that it is improbable that the superior
court can afford such immediate relief.
Rules of Civil Procedure, rule 62(c);
Rules of Appellate Procedure, rules 7(d)
(2), 25(h).

5. Appeal and Error C=478

Stay pending appeal of order dissolv-
ing preliminary injunction against enforce-
ment of allegedly unconstitutional city or-
dinance prohibiting, in effect, nude dancing
in premises licensed for sale or consump-
tion of intoxicating liquor would he denied
where application for stay was not first
presented to the superior court and there
was no explanation for such failure, par-
ticularly where there was an almost total
lack of showing on issue of irreparable in-
jury and no contention was made before
the Supreme Court in briefs and affidavits
that denial of stay pending appeal would
infringe First Amendment Rights. Rules
of Civil Procedure, rule 62(c); Rules of
Appellate Procedure, rules 7(d)(2), 25(h);
U.S.C.A.Const. Amend. 1

Stanley P. Cornelius, Cornelius, Inc.,
Anchorage, for petitioners.

John R. Spencer, City Atty., Anchorage,
for respondent.

Hefore RAHINOWJTZ, Chief Justice,
and CONNOR, ERVIN, HOOCHEVER
and FITZGERALD, Justices.
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ORDER-

RABINOWJTZ, Chief Justice.

Petitioner Darion Powell owns an An-—
chorage cocktail lounge known as The
Embers. The Embers, and several other
local bistros, have in recent times gained a
measure of notoriety by providing for their
customers’ viewing pleasure "topic." and
bottomless" dancers. Section 4-3(g) and
(r) of the Code of Ordinances of the City
of Anchorage prohibits a person from ei-
ther appearing or authorizing another per-
son to appear "in a licensed premises in
which intoxicating liquor is offered for
sale or consumed" while so “costumed or
dressed so that the genitalia or pubic area
is wholly or substantially exposed to view."
On October 28, 1972, Powell, Powell's bar—
tender petitioner George Goolsby, and peti-
tioner Sheila Diane Bell were all arrested
following a dance by Ms. Bell. The com-
plaint charged, inter alia, that Bell had
performed her dance in a licensed liquor
establishment while "dressed or costumed"”
in a fashion prohibited by the ordinances.

The petitioners, shortly thereafter, filed
acivil action against the City of Anchorage
in which they asked the court to declare
the ordinances unconstitutional and to per—
manently enjoin the City from further ar—
rests and prosecutions under those ordi—
nances. The superior court granted pcti-

« Tills ease win not placed in ttip Pacific Re-
porter at the time it was decided. Because
various counsel have made reference to it in
connection with other canon, it isi now brine
published.

1 Shinholt v. Annie. 110 F.2.1 207 (5th Cir.
1037); Kim v. Chinn. 20 Cnl.'Jd 12. 123 P.
2d IBS (Cnl.IH 12). -

2. 7 J. Moore, Federal Practice ' 02.1Ci, nt'
02-21 (2d ed. 1072). Professor Moore MIR-
nests a four factor lest:

(1) the likelihood that the petitioner will
(2) Irreparable Injury'tu Hie petitioner un-
less ihe stay is t:riinleiP
(3T no substantial harm to other interested
persons, unit ~—~
(Il no harm to the public Interest.
7 .T. Moore, .inpro t,21).1, ut (12-25. See
nlio Perry v. Perry, 8S F.H.App.D.C. 337, 11*0

tioners a preliminary injunction on No-
vember 27, 1972. Then on May 24, 1973
the superior cou.t granted the City’s mo-
tion for summary judgment, dismissed the
petitioners’ complaint with prejudice, and
dissolved the preliminary injunction. No-
tice of appeal was filed on May 25, 1973.
Petitioners have now presented this Court
with an application for an order staying
the May 24, 1973, order of the superior
court. We deny petitioners’ motion.

[1,2] Judgments in actions for injunc-
tions are not stayablc as of right. Under
Alaska Rule of Civil Procedure 62(c) the
superior court is empowered to "suspend,
modify, restore or grant” an injunction
pending an appeal from a final judgment
granting or denying an injunction.
Whether a stay of an injunction pending
appeal will he granted is a question direct—
ed to the sound discretion of the court.1
In considering whether to grant such an
injunction, the lower court must cotisidck
criteria much the same as it would in de—
termining whether to grant a preliminary
injunction.*

[3] The Supreme Court may also, in
the exercise of its jurisdiction and "as part
of its traditional equipment for thc admin-
istration of justice,” stay the enforcement
of a judgment pending the outcome of an
appeal.3 Alaska Rule of Appellate Proce-

I-'YM (HU (1P51); A. .1 Industries, Inc. v. \
Alnskii Public Service Cninuiiasion, 47(1 1°.2d
537 (Alaska 1070). Professor Moore observes
that it tuny he the unusual ease in which the
trial juilite wouhl arrive nt lhe conclusion that
aliliellaal is likely to prevail on appeal. Itul,
lhut may occur in areas of the law where
ilouht elmuls the correctness of the decision ;
and. there the conn may stay an injunctive
order.
| Civil Buie (15(i|) rcipdre.s that order
I crantini; an injunction shall art forth the roa-
\% fir |

3. Stale v. Noronc, 457 N\2d 121 1127
(Alaska 1900) (ipiotini; with approval
Scripps-1 Inward Biuiio v. Federal Comtiiutii-
cations Camtu'n, 310 li.S. 4, tt-10, (12 K.Ct.
875, S7D. 80 UEd. 1221), 1234 (1912)).
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dure 7(d)(2) regulates the procedure for
seeking stays of judgments of the superior
court pending appeal. That rule requires
that an application for a stay of a judg-
ment should first lie made to the superior
court and that ordinarily an original appli—-
cation to this court for a stay of judgment
pending appeal will not he entertained un-—
less it has previously been denied by the
court below.4 As we held in Stale v.
Norcnc,B
(Tjhis rule docs net require in
all eases that applications for stay must
be made to the superior court,
(nevertheless] departure from the rule
should be accompanied by some explana—
tion for the failure to apply to the supe-
rior court.*

No application was made to the superior
court in this ease, and the petitioners offer
no explanation for their failure to do so.

(4,5] As Professor Moore states,
"ftihe stay or suspension of such judg-
ments often involves a delicate balancing
of the equities that only the court thor-—
oughly familiar with the ease is able to
make."7 We think that in the usual case
the trial ..ourt should first consider an ap-
plication for a stay of a judgment granting
or denying an injunction. The Supreme
Court, in Cumberland Telephone and Tele-
firuplt Co. v. Public Service Commission,*
noted the desirability of having the trial
court first pass on the application for a
stay:

m AjWx-liila I(iiti- 25(h)

pliives (lie muiio rr-

eliiiri‘itii'iit iipoll tlic part.v Ni'cliiiii; n stny or
mi iiijiiiii'tinii of Il judgment.

5 IYT 1M 119d (Aliiskn 1lhif).

(i. hi. lit n21 (fontiioti' limitli'il).

7. it 1. Miinri’, IYilernl I'-nctiee T 20X.0l. nt

Hull cM ml. 11173).

U JM r.h. 212, 13 S.Ct. 75, 07 L.Kil. 217
(11121%).

= hi. nt 210. 13 S.Ct. nt 77. 07 C.Kil. nt 223.
sitii i/mi 1%ili* vir rer. Sun  Krniiiiiti'd liny

I".ini‘iyvillr, 45 Cnl.2il 533. 72 Cnl.
LI 1'.2il 71Kt (Cul.l00S).

Town ..f
I(Jilr. 700.
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[T]hc court which is best and most con—
veniently able to exercise the nice discre—
tion needed to determine this balance of
convenience is the one which has consid—
ered the case on its merits, and therefore
is familiar with the record.®

We think that it is a sound policy for the
superior court to first consider applications
for stays of judgment. Exceptions from
this rule should be made where the appli-
cant makes a showing that relief in the su-
perior court is unavailable; or that relief
to he effective must be immediate, and that
it is improbable the suncrior court can af-
ford such immediate relief.10 Since the
petitioners did not present their application
for stay to the superior court and since
they did not explain this failure, we deny
their motion.

We further note the almost total lack of
showing offered by petitioners going to the
issue of irreparable injury. Here there is
no showing that economic hardship or ar-
tistic handicaps will flow to petitioners if,
pending final resolution of the merits, Hell
performs her dance routine in a somewhat
more modest fashion than heretofore. Nor
has any contention been made before this
court by petitioners in their briefs and af-
fidavits that the operation of the injunc-—
tion pending disposition of the appeal will
in any manner infringe hirst Amendment
rights."”

10 Sir 0 J. Monro, Federal I'rnclit'o T 20S.07,
nt 1123 (2il oil. 1073).

1. Wo unto in FtthfIIIgtIuit nlifilii‘iintn  (nil
to iniiko tlio fallowing nmi'NMiry nlli'i:iit iiiiin
In Niiliiorl of mi n|J3nntinn for ntny of jinlg-
iin‘iit itrmitliik or denying liijiinollvo roliof:
tin'v ili> not nriiuo tlio liki'liliooil of miccchh
on nlilitnl, nor ilo thoy assert ilmt tir Imintioi
of hardships tiliM in tlirir din ctinn. sen tupra
n 2

limvovor, tuitliini: wo Imvo nniil in tliin or-

ilor piccliidcs petitioners from moving the
Miliorior ronrt to ntny Its film) nrilor. In tlio
wont tlnit uni'll i innlioli is ilonioil, tlioy urn

froo iignin to Hook roviow from our court.
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LEONARD HOFFITT
P O BOX 748
PALMER 98645

: jot INC FROM THE ILL CONSTITUTION, BUTj WHEN THE RICH—\‘IO, VOTE AT ANY
EL-ECTION FOR THE CHOLICE OF ELECTORS® FOR PRESIDENT anp VICE PE"ESCDEJyT OF
TME AS., REPRESENTATIVES IN CONGRESS, THE EXECUT I'¢ AMI .,T: OT-:_ OFFICERS
JF A STATE, OR THE MEMBERS OF A LEGISLATURE THEREOF S DENIED,...* PLAINLY
T INTENTION IN THIS SECION IS T0 FORCE AN OPEN CHOICE OF ABOVE MENTIONED
CAK'D IDATES 7 ALL STATES* CAN WE AS CITIZENS of THE LNS. IGNORE THE CONSTI
TUTION AND FEEL MORALLY CONTENT? PLEASE PROVIDE FOR ELECT ION O THE JUD-
ICIAL OFFICERS* THANK YOU.



TO: Rep. Bussell, Chmn.; Rep. L”ska, Vice Chmn.; Reps. Barnes,*
Clocksin, Hayes, Malone & Wendte

FROM: Staff Counsel

TOPIC: HB 338--by Rep. Fritz--"An Act relating to the payment
of overtime and providing for an effective date."

1--The bill would add an exemption to existing overtime payment law,
(AS 23.10.060) relative to overtime...The letter from Al Gay
of Seair in Committee files explains it would be intended
to be used as "trade days" only, without the necessity of
filing with the Dept, of Labor.

2--The Deputy Director, Monty Henninger, Div. of Labor Relations,
Dept, of Administration, was to have a position paper here
today (Wed., May 4) favoring thebill, but first has to check
with Mrs. Rudd, Commissioner andwas having hold-ups in the
typing pool and paper flow.

3--The statute, 23.10.060, was amended in 1980 with subparagraphs (17)
and (18)(A) and (B), but that appears to permit the 4-day,
10-hour work week only and refers to nothing else.

Note: The 1980 amendments speak of the "flexible work hour
plan" not flexible work week.

(There might even be a good argument that the "flexible

work hour plan" language in subparagraph (17), standing
alone, could be construed, or stretched, into a flexible
work week, but the likely SUpreme Court interpretation

would be contra, even though the Court noted in a decision
there might be conflict with 23.10.060)

4--Note letter from Seair, Al Gay, indicates the "four tens" work
week doesn't seem to work.
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March 18, 1983

The Honorable Milo Fritz
Alaska State Legislature
Pouch "Vv"

Juneau, Alaska 99811

Dear Mr.

After talking to many employees in the airline industry, including other airlines
than our own, we would like to have included in the Alaska statutes a "trade day",
where employees could trade hours or days of work with another employee without
falling under the overtime law now in effect (Section 23.10.060).

It is very difficult for an employee living in Alaska to go anywhere on a trip
with only two days off (Saturday and Sunday), whereas if they could trade days
with another employee, they could have three, four or more consecutive days off,
thus' allowing them more free time to travel outside or within Alaska. It io ny
understanding that the airlines which are presently under a separate bargaining
agreement, such as a union, can do this now since they are not under the Alaska
statutes. Enclosed is a copy of an employee request for substitution that is
presently being used by Western Airlines.

I am told a simple paragraph can be inserted under Section 23.10.060, to read:
(19) Work performbd under a trade day work plan wherein employees
may agree to trade time or days worked between themselves.

(A) (The language necessary, such as the sample form, per
attached.)

We have tried the ten-hour day, four-day week, and it simply does not work. The
only reasonable and sensible substitute is an amendment to the Alaska statutes
such as | have stated above.

Hopefully, you will sponsor a bill like this. I will give you all the support |
can.

Best personal regards,

SEAIR

A. E. Gay, President
AEGrafni
Attachments

SEA AIRMOTIVE, INC.
P.O. BOX 6003 ANCHORAGE, ALASKA 99502-0003 ~ ANCHORAGE INTERNATIONAL AIRPORT (907)243-1115
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STATE OF ALASKA

FISCAL NOTE Revision PateApril 25., 1983
REQUEST . FI1SCAL DETAIL
Bill/Resolution No.:House Bill 338 Agency Affected: Labor
Tille: ".-..payment of overtime... 1 ’ 'Program Category Affected:Worker Protection
Sponsor: Representative Fritz BRU, Program of Subprogram™ ) Affected:

Requestor:" House Judiciary

EXPENDITURES/REVENUES:  (Thousands of DoV ars)
FY 83 FY 84 FY 85  FY 86 SI' Fv ss
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND X STRUCTURES
700 GRANTS,. CLAIMS, ETC

TOTAL OPERATING
CAPITAL
"REVENUE"
UNDING:
GENERAL FUND 0 0 0 0 0

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME o
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

.Not applicable.

ANALYSIS: Attach a separate page for Analysis
Prepared By:/fobert J, Bacolas. Sr, Phone :afi5-4R7n
Division: labor Standards fl Safety Pjte: Aoril 5 -1983
Approved by Commissione r'fflim Robison Date: April 25, 1983
Department: Labor

LEG:A:44

Distribution:

Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy to Sponsor
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DEPARTMENT OF LAW

Proposed Amendment: H *3 ?/w*

On Page 3, line 19 add a new sentence to read:

However, a failure to provide such rights does not

give rise to a separate cause of action against law enforcement

agencies, or other agencies of the state, or a political

subdivision of the state.



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date;

REQUEST FISCAL DETAIL
Bill/Resolution No.rCSHB 345 (JUD) Agency Affected; Public Safety
Title: "An act relating to Program Category Affected:

victims rights? 1 Administration of Justice
SponsorTJudiciary Committee BRU, Program or Subprogram(s) Affected:
Requestor: Alaska State Troopers

Date of Request:_

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CQONTRACTUAL
400 SUPPLIES
500 EQUIPVENT
600 LAND 4 STRUCTURES
700 CRANTS, QLAIVB
800 MSCHLLANEQLS
TOTAL OPERATING 0.0 0.0 00 ., 0.0 nn

CAPITAL . 0.0 . . .0. 0.0 0iQ . n.n ~.nii
E REVENUE

FUNDING: (Thousands of Pol ars)

CGANERAL RIND 0.n 0.0 _ 0.0 n.n n.n nn
FEOERAL AUNCB

OHR

TOTAL
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RULL-TIME
PART-TIME
TEMRCRARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

C -
Prepared By: Franr,is c. Allan Of Phone: 2£Q 5£gj_
Division™ Alaska State Trnnpprs Pate:-.m/.?n/B4
Approve§ by Commissioner: Rohert. ,1 Sundherg Date:
Agency: Ellhllc Safnty

Distribution (by Agency preparing fiscal note):
Legislative Finance-
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - CSHB 345 (JUD)
Neutral
January 30, 1984

CSHB 345 (JUD) - "An Act relating to victim's rights; and
amending Rule 32(d)(2) of the Alaska Rules of Criminal Procedure."

AS 12.61.010 will force additional administrative efforts to
assure that victims are notified of trials and dates of sentencing.



Criminal Rules 32

PART vn. JUDGMENT
Rule 32. Sentence and Judgment.

(a) Sentence. Sentence shall be imposed without unreason-
able delay. Pending sentence the court may commit the defen-
dant or continue or alter bail as provided in Rule 41(a), Alas-
ka Rules of Criminal Procedure. Before imposing sentence the
court shall afford the defendant an opportunity to make a
statement in his own behalf and to present any information in
mitigation of punishment. If the defendant is being sentenced
following a plea of guiity or nolo contendere the court shall
guestion the defendant to ascertain that he understood the
meaning of his plea, and that it was freely and voluntarily
entered.

(b) Judgment—Execution.

(1) c«ccution. The judgment of conviction shall set forth
the plea, the verdict or findings, and the adjudication and
sentence. At the time of imposition of sentence, the judge or
magistrate shall make a statement on the record explaining his
reasons for imposition of the sentence. If the defendant is
found not guilty or for any other reason is entitled to be dis-
charged, judgment shall be entered accordingly. The judgment
shall be signed by the judge or magistrate and entered by the
clerk. When the judgment has been entered, the clerk shall
forthwith deliver to a peace officer a certified copy of the
judgment for execution. The peace officer shall note on the
copy of the judgment the date of its delivery to him. When
the judgment has been executed, the peace officer shall
promptly return the copy to the clerk with his proceedings
endorsed thereon.

(2) conviction ora corporation. If a corporation is con-
victed of any criminal offense the court, may give judgment
thereon and shall cause such judgmont to be enforced in the
same manner as a judgment in a civil action, or as otherwise
provided by law.

(c) Pro-Sentonce Investigation.



Criminal Rules

sentence investigation and report before the court imposes
sentence or grants probation. The report shall not be sub-
mitted to the court or its contents disclosed to any one except
counsel unless the defendant has tendered a plea of guilty or
nolo contendere or has been found guilty. The court may uti-
lize the report in determining if a bargained sentence recom-
mendation will be followed pursuant to Rule 11. In the event
the attorneys for the parties request the preparation of a pre-
sentence report to aid them in plea bargaining the court may
order such report to be made prior to the time stated in this
rule.

(2) rerort. The report of the pre-sentence investigation
shall contain any prior criminal conviction including a find-
ing of delinquency of the defendant and such information about
his characteristics, his financial condition, and the circum-
stances affecting his behavior as may be helpful in imposing
sentence or in granting probation or in the correctional treat-
ment of the defendant, and such other information as may be
required by the court. No record of arr'st or other police con-
tacts shall be included in the report. The report shall be made
available to the state’s attorney and to the defendant’s at-
torney in all cases and to the defendant unless the court en-
ters on the record findings of reasons why the report would
prove detrimental to the rehabilitation of the defendant or
safety of the public. Unless otherwise ordered, further dis-
closure of the report shall be limited to the reviewing court
on appeal and to the agencies having charge of the defendant’s
rehabilitation.

(d) Sentencing Referrals to Three-Judge Panel.

(1) If the trial court finds that extraordinary circum-
stances exist under AS 12.55.165, the case shall be transferred
forthwith to a three-judge sentencing panel of the superior
court. All pertinent files, records and transcripts shall be
transmitted to the sentencing panel by the clerk of the court
within 30 days of the date of the order transferring the case.

(2) Three judges of the superior court shall be appointed
by the chief justice to be the regular members of the sentenc-
ing panel. Two other judges of the superior court shall be ap-
pointed by the chief justice as first and second alternate mem-

OrR 106 Alaska R of C 12/80

mr.*
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bers of the sentencing panel. At least one of the three regular
members and one of the two alternate members of the sen-
tencing panel shall reside outside of Anchorage. The term of
appointment of the regular and alternate members of the sen-
tencing panel shall be two years, except that the first three
regular membeis appointed shall serve staggered terms of one,
two, and three years. The chief justice may appont additional
alternate members of the sentencing panel to serve on a case-
by-case basis in the event of the disability or disqualification
of more than two judges.

(3) The chief justice shall appoint one of the three regu-
lar members to be administrative head of the sentencing panel
and his or her office shall serve as the administrative reposi-
tory for all papers and documents pertaining to cases sub-
mitted to the sentencing panel.

(4) Both the prosecuting attorney and the defendant may
exercise in a timely fashion a challenge for cause, or a per-
emptory challenge if not previously exercised, to one judge or
the sentencing panel in accordance with AS 22.20.022 and
Rule 25(d)(1), Alaska Rules of Criminal Procedure. In the
event that a judge on the sentencing panel is the same judge
who made the finding under subsection (1) of this rule, that
judge shall be automatically disqualified.

(5) The sentencing panel shall either sentence the defen-
dant or remand the case to the court within 60 days from the
date that the case was transmitted to the sentencing panel.
The sentencing panel shall provide a written statement of its
findings and conclusions in support of any order remanding a
case to the trial court.

(6) If the sentencing panel elects to take testimony or
sentence the defendant under AS 12.55.175(b) or (c), both the
prosecution and the defendant shall have the right to be pres-
ent in court during the proceedings. The defendant shall have
the right to address the sentencing panel personally before
sentence is imposed. The proceedings shall be held in a location
best suited to the convenience of the parties and the court as
determined by the sentencing panel.

(7) If the three-judge sentencing panel imposes sentence
on the defendant, any further sentencing proceedings, includ-
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32 Criminal Rules

ing proceedings relating to sentence modification, shall occur
before the same three-judge panel, who shall be considered
the sentencing court. If at the time further proceedings are
requested any of the three judges is no longer available, one
or more alternate members shall sit in the same fashion as
provided for in AS 12.55.175(a).

(8) The right to bail of a convicted defendant is neither
conferred nor enlarged by this rule.

(e) Transcript of Sentencing Proceeding. A transcript of
any sentencing proceeding at which the defendant is commit-
ted to serve in excess of 6 months on one or more charges
shall be prepared and furnished to the state attorney, defen-
dant, and the Alaska Parole Board. (Amended by Supreme
Co'irt Order 157 effective February 15, 1973; by Amendment
No. o to Supreme Court Order 157 effective Jul 1974; by
Supreme Court Order 330 effective January 1, ~, by Su-
preme Court Order 418 effective August 1, 1980; and by Su-
pieme Court Order 436 effective October 21, 1980)

(@) CROSS REFERENCES: AS 12.55.010; Crim. Form 38
(d) CROSS REFERENCES: Crim. Forms 39, 40
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Criminal Rules

Rule 32.1 Appeal From Conviction of Sentence—
Notification of Right to Appeal.

A person convicted of a crime after trial shall be advised by
the judge or magistrate:

(@) That he has the right to appeal from the judgment of
conviction within 30 days (or 15 days in appeals from the dis-
trict court made under Rule 217, Alaska Rules of Appellate
Procedure) from entry of the judgment of conviction by filing
a notice of appeal with the clerk of court.

(b) That in accordance with Appellate Rule 215, the de-
fendant may appeal the sentence on the ground that it is ex-
cessive, that upon such appeal the court may reduce or increase
the sentence, and that by appealing the sentence, the defendant
waives the right to plead that by a revision of the sentence
resulting from the appeal he has twice been placed in jeopardy
for the same offense.

(c) That if he wants counsel and is unable to pay for the
services of an attorney, the court will appoint an attorney to
represent him on the appeal. (Added by Supreme Court Order
157 effective February 15, 197.,; amended by Supreme Court
Order 218 effective January 15, 1976; and by Supreme Court
Order 536 effective October 1, 1982)
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Criminal Rules 32.2
Rule 32.2 Sentence Appeal.

(Added by Supreme Court Order 157 effective February 15,
1973. Rescinded by Supreme Court Order 218 effective Janu-
ary 15,1976)
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AMENDMENT
Offered in the Judiciary Committee By Clocksin

TOz  HB 345

Delete all material and insert ""(5) 1n the case of a
conviction for a felony offense, verified information stated
in a nonargumentative style assessing the financial, social,
psychological, and medical impact upon and cost to any person
who was the victim of the offense committed by the defendant.
The report shall also include a statement of any need of the
victim for restitution and and such other information as may
be required by the court."



AMENDMENT #2

Offered in the Judiciary Committee By CLocksin
TO: HB 345

Page 2, line 11 - page 3, line 6
Delete all material and insert:

Sec.3. AS 12 is amended by adding a new chapter to read:

CHAPTER 61. RIGHTS OF VICTIMS AND WITNESSES

Sec. 12.61.010. RIGHTS OF VICTIMS AND WITNESSES. . @
Victims and witnesses of crimes have the following rights:

(@ the right to be informed by the appropriate law
enforcement agency or the prosecuting attorney of the final
disposition of the case in which the victim or witnhess is
involved;

(@ the right to be notified that a court proceeding
to whicv the victim or witness has been subpoenaed will not
occur as scheduled, in order to save the person an unnecessary
trip to court;

(3 the right to receive protection from harm and
threats of harm arising out of cooperation with law enforcement
and prosecution efforts, and to be provided with information as
to the level of protection available;

(@ the right to be informed of the procedure to be
followed to apply for and receive any witness fees or victim

compensation to which the person may be entitled;



or

®G) the right to have any stolen or other personal
property expeditiously returned by the law enforcement agency unless
it is unlawful to return the property;

®) the right to cooperate with the criminal justice
process without loss of pay and other employee benefits and
without interference in any form by the employer of the victim
or witness of crime; and

(7) the riaht to access to immediate medical assistance
and not to be detained for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, an employee of the law enforcement agency may, if
necessary accompany the person to a medical facility to question
the person about the criminal iIncident if the questioning does
not hinder the administration of medical assistance.

() Law enforcement agencies, prosecutors, and the courts
shall make a reasonable effort to assure that victims and witnesses
of crimes have the rights set out In (@ of this section.

(© The family members of a homicide victim shall be afforded
all of the rights established under @ () - () of this section.
For purposes of this subsection, "family members™ include a spouse,

child, brother, sister, parent, or legal guardian.



AMENDMENT

Offered in the Judiciary Committee

TO: HB 345
Page 3, lines 7-12

Delete all material and insert:

Sec. 4. AS 12.55.185 1i1s amended by adding a new paragraph
to read:

(@) "victim" means the victim of the offense or, iIn the
case In which the victim has died, the term includes a spouse,
parent, child, brother, sister or legal guardian of the victim.
Page 3, lines 15-17

Delete 'rhe evidence presented and opinions expressed by
the victim or the victim"s immediate family iIn accordance with
AS 33.15.065," and insert 'comments received from the victim as

defined by AS 12.55.185(11),".



