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resulting from the 1978 administrative action coupled with Alaska's 

double damage statute has resulted in a potential economic disaster 

for many Alaskan employers.

II. .

PROPOSED REMEDY

A multitude of companies and organizations proposed* \
during the latter part of the 1982 legislative session that the 

FWW administrative prohibition be amended to include a good faith 

exception and provide that any liability arising out of the regu­

latory prohibition be extinguished retroactively. A bill to 

accomplish this, SB 886, was introduced in the Senate.

The bill, as proposed, would have the following effects. 

The proposed regulation will have no effect on the two individuals 

who have already brought suit and either received a final judgment 

from which appeal cannot be taken or settled their case. As to 

those people who have filed suit, either individually or on 

behalf of a class of employees, and whose suit is still pending 

awaiting trial or on appeal, their cases would be dismissed 

subject to the right of employees to recover expenses of litiga­

tion. Companies would be given a period of time to convert over 

from the FWW pay systems and relieved of the massive potential 

liability raised by the regulation. Past employees would not 

receive a windfall gain.



I I I .

Q U E S T IO N S  PR ESEN TED

1. Does the Alaska legislature have the power to 

repeal the administrative regulation?

2. Does a retroactive repeal of the regulation con­

stitute an unconstitutional impairment, of the right to contract 

by taking away vested contractual rights of employees?

Question 1 above has been directly addressed by the 

Alaska courts. Under AS 44.62.320 (Legislative Annulment of Regu­

lations and Review), the legislature was granted the authority to 

annul a regulation of an agency by concurrent resolution. In 1980 

the Alaska Supreme Court in State v. A.L.I.V.E., 606 P.2d 769 

(Alaska 1980) held that the legislature could not annul a regulation 

by concurrent resolution but did set out the proper procedure by 

which the legislature could annul a regulation. In the A.L.I.V.E. 

case the Alaska Supreme Court indicated that by a vote of both 

N houses and passage of a new Act the legislature does have the power 

to annul an agency regulation by following normal legislative 

procedures. AS 01.10.090 requires that in order for the statute 

annulling the regulation to have retrospective effect, it must 

expressly declare in the statute chat.it is intended to be retro­

spective. in addition, under AS 01.10.100 (Effect of Repeal or 

.Amendments) the legislature has been specifically granted the power 

to annul a regulation, the only qualification being that if the 

annulment is to be retroactive and is to affect any penalty or 

liability incurred, it must expressly state that this is the 

legislative intent..



As to qu^^icn #2 above, the argum^gjp that a retroactive 

repeal or annulment of a regulation and the consequent exting­

uishing of liability on the part of employers for penalties, for­

feitures or back wages is an unconstitutional denial of due process 

because it violates the fifth amendment prohibition against 

impairment of contracts or Article I ,  .§ 10 of the Constitution 

has been raised numerous times -in the past in various cases and . 

has over the years been resoundingly rejected by literally hundreds 

of court decisions.

In 1947 the United States Congress faced a situation 

similar to the problem now facing the Alaska legislature. The 

United States Supreme Court in Anderson v. Mt. Clemens Pottery 

Co., 328 U.S. 680 interpreted the existing Fair Labor Standards 

k j >  Act as requiring payment for time spent in preliminary and
\ A

incidental activities on the employer's premises prior to actually 

^  beginning work at the employees' work stations. This decision

w1 changed the existing custom and practice in industry and between

July of 1946 and January of 1947, some 2,000 cases were filed in 

Federal Court alone seeking back pay in excess of five billion 

dollars. (.House Committee on the Judiciary Report No. 71, Feb. 25, 

1947.)

In response to this situation, Congress passed the 

Portal to Portal Act of 1947 which specifically extinguished any 

claim arising out of the Fair Labor Standards statutes and relieved 

employers from liability and punishment from existing claims



whether commenced prior to, or cn or after the date of the Act.

The Act provided that unless an activity was covered by an express 

provision of a written or nonwritten contract between the employee 

and his employer or was a custom or practice in effect at the 

time of employment, any liability for existing or future claims 

would be extinguished.

The report of the House Committee on the Judiciary 

specifically addressed the constitutionality and vested contract 

right question in passing the Portal to Portal Act and notf;d 

that:

Claims for minimum wages, overtime comp­
ensation, liquidated damages and penal­
ties are not vested property rights 
within the protection of the Fifth 
Amendment. They are purely statutory 
rights which may be withdrawn by the 

■ Congress at any time before they have
ripened into a final judgment from which t 
appeal cannot be taken. (citations 
omitted).

In the years following passage of the Portal to Postal Act

the constitutionality of the retroactive grant of immunity from

liability has been challenged many times in many courts. It has

bcjen upheld consistently.

In Seese v. Bethlehem Steel Co., 168 F.2d 58 (4th Cir.

1948) the court noted at page 61 that the constitutionality of the

Portal to Portal Act was beyond question:

Its constitutionality has been upheld 
by the circuit court of appeals of 
the sixth circuit . . . and by more

i
|
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than 100 decisions of federal district 
courts* and state courts to which our 
attention has been called. We list 
below those available in the federal 
supplement which we- had opportunity 
to read.

The plaintiffs in Seese argued that the statute violated

the constitution because:

. . . they deprived plaintif s of vested 
rights under existing contracts in vio­
lation of the due process clause of the 
fifth amendment.

The court's response to this contention was clear:
A

We think that both contentions are 
entirely without merit.

* * ★

The question raised under the fifth 
amendment is that the statute takes 
property without due process in that 
it strikes down vested rights under 
existing contracts. The answer is
that even rights arising out of con­
tract cannot fetter congress in the 
exercise of a. power granted it by 
the constitution, and that the rights 
stricken down by the statute are not 
rights arising out of contract at 
all, but rights created by statute 
as an incident of the statutory 
regulation of commerce.

The court held that the Fair Labor Standards i;.vt does not pro­

vide payment for employees engaged in the commerce which Congress

sought to regulate but rather provides a means by which wages may 

be regulated. The Court stated that when it becomes apparent that

the instrument of regulation is about to be used in such a way as to



injure the very commerce it is designed to help it is idle to say

that the legislature is without power to amend it in such a way as

to avoid the evil that is threatened.

The proposed bill before the Alaska legislature will not

strike down any right which is based on a contract, a custom or a

practice. What is sought to be taken away is purely a statutory

right. This is clearly constitutional:

What was taken away was the right to 
recover on claims of purely statutory 
origin, claims given by statute not 
as compensation for labor performed 
but as a means of regulating wages and 
hours of work in interstate commerce.
(Seese, supra, at p. 64, citations 
omitted . )

By both logic and legal reasoning, since the legislature 

may repeal its own Act, it clearly has the right to take away 

something which hais no existence save by virtue of that Act.

Looked at in another way, the legislature is merely 

validating contracts and agreements between employers and employees 

which were only made invalid by reason of the regulation in effect
I

during a period of the employment contract. The legislature's power 

to validate prior contracts which were invalid by statute hag been 

upheld repeatedly by the U.S. Supreme Court. Westside Belt R Co. 

v. Pittsburg Construction C o ., 219 U.S. 92; McNair v. Knott, 302 

U.S. 369.



The argument that the provisions of the Alaska regulation 

prohibiting FWW must be read into the contract of employment and 

that the right to recover compensation in accordance with the terms 

of the regulation becomes a part of the contract and accrues upon 

the rendering of services provides no basis for rendering a repeal­

ing statute unconstitutional.

. . . that act validates the real con­
tract between the parties and merely 
takes away a statutory remedy given 
by the prior act. Even if the pro­
visions of the Fair Labor Standards 
Act be read into contracts of employ­
ment, so also must be read the con­
stitutional power of congress to change 
that act . . . not only are existing 
laws read into contracts in order to 
fix obligations as between the parties, 
but the reservation of essential attri­
butes of sovereign power is also read 
into contracts as a postulate of the 
legal order. (Seese, supra, at 65, 
citations omitted.)

The Alaska Supreme Court has directly addressed this 

issue and in Bidwell v. Sheele, 355 P.2d 584 (Alaska 1960) joined 

the array of State, Federal and Supreme Court decisions upholding 

the power of the legislature to retroactively extinguish statutory 

rights. Dealing with the repeal of section 16-1-131, Alaska

Compiled Laws Annotated 1949, which abolished the requirement for

a bend in title dispute cases, the Court addressed the constitu­

tionality of the repeal in the face of challenges based on both 

the 14th Amendment of the U.S. Constitution and Section 7, Art. 1 

of the Alaska Constitution. The Court noted that:

In 1871 the Supreme Court ct the United
States ruled that a party cannot have any



vested right in a remedy conferred by an 
act of Congress to prevent Congress from 
modifying it or adding new conditions to 
its exercise, or from withdrawing the 
remedy altogether.

The Portal to Portal Act does not stand alone as an 

example of the constitutionality of legislative action extinguish­

ing prior liabilities. The question has been argued and has bean 

upheld by a staggering majority of Courts in other areas as well.

In American Can Co. v. Davies, 559 P.2d 898 (Or. 1977),

the Supreme Court of Oregon upheld the power of the public

utilities commissioner to change rates already set by a private 

contract with the utility. The company contended that:

Crown contends that the power of the 
Commissioner to change rates or other 
conditions memorialized in a written 
contract between a public utility and - 
one of its customers constitutes an 
impairment of the contract rights, and
as such is in violation of Aritcle 1,
§ 10 of the United States Constitution.

The Court answered the argument first with legal authority:

We disagree. In Midland Co. v. K. C.
Power Co. , 300 U.S. 109 , 57 S.Ct. 345",
81 L.E’ci. 540 (1937) , the court said:

. . . [T]he State has power to 
aunul and supersede rates pre­
viously established by contract 
between utilities and their 
customers. It has power to 
require service at nondiscrim- 
inatory rates, to prohibit ser­
vice at rates too low to yield 
the cost rightly attributable 
to it, and to require utilities 
to publish their rates and to 
adhere to them.



Ia Louisville and N.H. Co. v. Mottley, 219 U.S. 467, 

the court dealt with an act of Congress which retroactively 

struck down a contract made in settlement of a personal injury 

case and upheld Congress' power. In Norman v. Baltimore and

O.R. Co., 294 U.S. ‘2410 the U.S. Supreme Court noted that Congress 

has the power to retroactively strike down gold clauses in 

private contracts and that such power is not unconstitutional.

In Nations,1 Car Loading Corp. v. Phoenix-El Paso Express- 176 

S.W .2d 564, the Supreme Court of Texas dealt with the Interstate 

Commerce Act, 49 U . S . C . A .  § 1001 et seq., which wiped out any 

punishment or liability imposed upon freight forwarders who may 

have violated existing ICC tariff regulations and upheld its 

constitutionality in the face of identical arguments. In 

McNair v. Knottr 302 U.S. 369 the United States Supreme Court 

upheld the constitutionality of Congress' grant of retroactive 

validity to invalid pledges of securities by national banking 

associations.

In Moss v. Hawaiian Dredging Co., 187 F.2d 442 (9th 

Cir. 1951) the appellate court considered Public Law 393 , popularly 

known as the Ovesrtime-on-Overtime Act. The Act provided in 

substance that retroactive amendments would validate prior invalid 

or illegal contracts which were only invalid or illegal by virtue 

of wage and hour statutes. The argument was again made that such 

a retroactive enactment was void as it resulted in a deprivation



Furthermore, were such an argument 
upheld, then the whole public inter­
est in utility regulation would 
become meaningless, since by making 
separate contracts with all or any 
of its individual customers, the 
utility and the customer could 
effectively bypass all or any.rele­
vant part of- the public utility 
regulatory statutes and the regula­
tions governing the public utility .

The same logical conclusion would flow from the argument 

that the legislature is unable to alter contracts in the wage and 

hour field. Employer and employee would be free to bypass any 

regulation by the simple expedient of making a contract about it.

For that reason legislative enactments in this area are valid, 

notwithstanding by their terms, they apply to and affect antecedent 

contracts for the performance of services. 16A C.J.S. Constitutional 

Law § 349.

Whether plaintiffs have sought to argue that the legislature 

is prohibited by the due process clause of the Constitution or by 

Article 1 , § 1 0 from interferring with vested rights of private 

employment contracts, the result has always been the same. —  No 

matter how th«, obligations or rights are denominated, imposed or 

insured with respect to wages and overtime compensation they

. . . subject to change or abrogation, 
and are not subject to any of the 
juridical principles applicable to 
contractual rights or statutory rights. 
May v. General Motors Corp.,, "3 F. Supp. 
878 .



cf property without due process of law in violation of the fifth 

amendment. The argument was again defeated. The plaintiffs 

based >heir right to recover on the following familiar arguments:

1. These, they say, were vested rights, 
contractual in nature.

2 . . . .  became part and parcel of their
employment contracts, and hence immune 
to retroactive legislation modifying 
those provisions.

3. What is here sought, it is said, is 
no windfall result of a surprise 
decision , . .

The court resoundingly dealt with these arguments and again 

reaffirmed that prior decisions:

. . , establish that if it may be said 
that private rights, contractual in 
nature, arose from the overtime pro­
visions of the Fair Labor Standards 
Act, yet the character and quality of 
such rights are such that they must 
yield to the sovereign power to regu­
late commerce by legislation . . .

The court finally concluded that:

There is nothing in law or in reason 
which forbade congress to give valid­
ity to these contracts retroactively,

The constitutionality of a retroactive invalidation of

a statutory right appears unassailable in light of the repeated

* * *

* * *

VI

CONCLUSION



court opinions over the years. So long as the legislative action 

does not interfere with a written contract between individuals . 

but deals purely with a statutory granted right, the fact that 

that right is considered a part of an employment contract will 

not affect the legislature's power. The legislature has a con­

stitutional right to give and to take away what it has given and 

that right is not affected even if whac it has given has by law 

become part of a contract. As stated by Chief Justice Hughes of 

the U.S. Supreme Court in Norman v. Baltimore and 0. Ry. Co., 294 

U.S. 240:

Parties cannot remove their trans­
actions from the reach of dominent 
constitutional power by making con­
tracts about them.

The proposed remedy is constitutional.



STATE OF ALASKA
FISCAL NOTE Revision Date Original, 1983

I. REQUEST
B i 11/Resolution No.:House Bill 223
Title: "...Payment ov overtime;...~ir 
Sponsor! Representative Bussell
Requestor: Judiciary

II. FISCAL DETAIL
*gency Affecteo-flbor
Program Category AffectetigrKer Protect16TT

BRU, Program of Subprogram(s) Affected:-  
Labor Standards and Safety

EXPENDITURES/REVENUES: (Thousands of Dol1ars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER (Specify Source)

0 0 G 0 0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT JF BILL:

N/A

IV. ANALYSIS: Attach a separate page for any-Arialysis

Prepared By: Robert J. Bacolas, Sr. f S  , ---- > Phone465-4870_______
Division: Labor Standards & Safety_________*- ___________ ~ Date: April ionn

Approved by Commissioner: Jim Robison t f a & L z u * . ’ Date:465-2700_______
Department: Labor //

LEG:A:35

Di stribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
P n n w  t n  D o m i o c + n * ' ’ ( i f  H i  f f n > . n n +  c \ ________________________________________________________
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••’• TOs (“Ronald W. Loren sen,
Assistant Attorney General 

- Department of Law

THRU: Wilson L. Condon,^Deputy Att'y. Geft? '

THRU: William E. Spear,/)eputy Commissioner

subject'

Wage and Hour/Mechanical 
Engineering Division 

Department of Labor

October *̂ 24,
’tycrH /

Request for Opinion 
re: AS 23.05.160 and

AS 23.10.060

The Department of Labor respectfully requests of the Department 
of Law, an interpretation of whether "Flex-time" would or 
would not be an acceptable condition of employment under AS 
23.05.l60 and AS 23-05.060. It has always been the Department 
of Labor's position that flex-time would be contrary to the 
intent of the Alaska Wage & Hour Act as we read it. This 
would appear to be supported by the stronger law provision 
under the FLSA.

We would very much appreciate an early determination of this 
issue as it bares directly to the outcome of case now pending 
before the Department of Labor and will have a related 
effect on other employers, particulary in the oil industry.

We have attached position papers, re: *:ht instant case of
Kluting, R. vs. Dowell Division of Dow Chemical Company. In 
our investigation of this complaint, Investigator Don Wilson 
of our Wage and Hour Division, Anchorage, has worked closely 
with Assistant Attorney General, Pat Kennedy of your staff 
for legal guidance.

Thank you for your attention and the continuing cooperation 
we enjoy with the Department of Law.

DWC/rh

Attachment

cc: E.T. Lee Leland, Supervisor
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TO: r  Dale Cheek, D i r e ct or 0ATE: S e p t e mb er  28, 1977
Wage & Hour Division 
D e p a r t m e n t  of Labor 
P. 0. Box 630

FILE NO:

Juneau, Alaska TELEPHONE NO.

T h r u :
Benny Joy, S u p e r v i s o r SUBJECT. Kluting, R. vs: Dowell Division

of Dow Chemical Co. 
(Fluctuating Workweek )From: Donald R. Wilson

W/H S u p e r v i s o r  11 
Wage % Hour D ivision  
D e p a r t m e n t  of Labor 
650 W. Int'l A i r p o r t  Road 
Suite 100 Int'l Bldg. Annex 
Anchor ag e,  Alaska 99502

The A n c h o r a g e  Regional Office is c u r r e n t l y  p rocessing a wage 
claim as c ap tioned above.

This is a claim in which the depar tm e nt , as a s s ig n ee  for the 
claimant, disputes the validity, under Alaska Statutes, of a 
wage payment plan known as the " Fl u ctuating Workwe ek . "

On Augu s t 19, 1977 we met with legal counsel for the d ef endant 
c o r po ra ti o n and agreed, as a means to re co ncile this matter, 
to submit our separate position statements to the Atto rn ey  
Ge n er al 's  O f fi ce  for their i n t e r p re ta ti on  of Alaska Statutes 
and s p e c i f i c a l l y  to the vali di ty  of the " F l uc tu at in g Workweek," 
in Alaska.

Therefore, enclosed are the position statements for yo ur  review 
with our request that these positions be fo rw arded to the 
D ep ar t m e n t  of Law for their review and opinion.
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There is a pay plan under Federal Wage and Hour Law which 

provides for an irregular workweek (fluctuating hours) for 

fixed weekly pay. This plan is more commonly known as the 

"Fluctuating Workweek, (FWW)," and is addressed in Title 29, Part 

778 of the "Code of Federal Regulations," Section 778.114.

While the department concedes that the "FWW," is a valid pay 

plan under Federal Regulations, the department contends that 

the plan is not now, nor has it ever been recognized as valid 

for employers engaged in commerce or business within the state 

of Alaska. We have no specific "Case," upon which to base this 

conclusion, but instead use the Alaska Statute, Title 23 and 

"Common Knowledge" to support our rationale.

Specifically, AS SEC. 23.1G.060. Payment of O v e r t i m e , states:

No employer who employs employees engaged in commerce, 
or other business, or in the production of goods or 
materials in Alaska may employ an employee not acting 
in a supervisory capacity, either male or female, for 
a workweek longer than 40 hours or for more than eigh: 
hours a day, except that if an employer finds it 
necessary to employ an employee in excess of 40 hours 
a week or eight hours c. day, compensation for overtime 
at the rate of one and one-half times the regular rate 
of pay shall be paid, and this provision is considered 
included in all contracts of employment.

Additionally, AS SEC. 23 .0 5.160. Notice of Wage Payments, states:

An employer shall notify his employee in writing at the 
time of hiring of the day and place of payment, and the 
rate of pay, and of any change with respect to these 
items on the payday before the time of change. An 
employer may give this notice by posting a statement of 
facts, and keeping it po.tted conspicuously at or near 
the place of work where the statement can be seen by 
each employee as he comes and goes to his place of work.

Since Alaska Statute, for the purpose of overtime, incorporates 

the eight hour law along with the Federal 40 hour law, overtime 

payment would have to be made for weeks of less than 40 hours 

where days in excess of eight hours were worked. It would there­

fore work to the employer's detriment since if the wage rate 

slides downward after 40 hours it would have to slide upward for



Page 2

1 weeks where less than 40 hours were worked, but days in excess of

2 eight hours were worked.

3

4

5

6

7

8

13

14

15

16

17

18

19

20 

21 

22

5  =  o  2 3
Z  <c UJ 06
o  B &  ̂  
co L1- S  S3 S24

' ?< £T>

3  £  I  5  2 2 5  

ZD cr'- — * * 2 6
—i lu

X  “ ~= o

o a g g i f F
U Q ° - u

§ g | S = 28
>■ CoS'"

<c
^  29

Additionally, since Alaska Statute contains a provision that 

requires an employer to make notification of changes of the rate 

of pay, in writing, on the payday before the date of change, an 

employer attempting to use the "FWW," could not possibly comply 

with AS 23.05.160.

9 Accordingly, the "FWW," since it requires continuous rate

10 changes, (everytime overtime is required, or less than 40 hours

11 are worked) cannot be in compliance with the legal requirements

12 to notify employees as set forth in AS S E C . 2 3 . 0 5 . 1 6 0 .

Final reference is made to AS S E C . 2 1 . 1 0 . 0 9 5 . Adoption of Federal 

R e g u 1 a t i o n s . We have made diligent search through our department 

and can find no instance where any commissioner, including the 

current administration, has adopted that portion of the Code of 

Federal Regulations that addresses the FWW. To the contrary, 

and in support of our rationale of "Public Knowledge," we would 

invite your attention to the attached letter from the U.S. 

Department of Labor as Enclosure #1.

30



U.S. DEPARTMENT OF LABOR
E M PLO Y M E N T  STA N D A RD S  A D M IN IST R A T IO N  

W A G E  A N D  H O U R  D IV IS IO N
P.O. Box 1097 
Anchorage, Alaska 99510

^ ‘NT0\
Vu»: September 19, 1977

Refill to Aim of:

Subnet: Fluctuating work week pay plans

To: Mr. Doh R. ./ilson
Alaska State Department of Labor 
’•/age and Hour Division 
Suite 100, International Bldg. Annex 
650 './. International Airport Road 
Anchorage, Alaska 99502

Dear Hr. './ilson:

I am in receipt of your letter of Ssnter.iber 1 5th regarding my 
instructions or comments to employers concerning the fluctuating 
work week pay plan.

The fluctuating wr k  woek pay plan i3 a valid pay rlan under the 
Fair Labor Standards Act and employers or employees who ask about, 
it are so advised. I have also made it a practice to advise them 
that even though it is a legal system under the fede'al law it is 
not a valid nlan under the State of Alaska labor law and thpt they 
should contact thv State i/s-e and Hoor Division.

I trust that this letter will answer v^’ur ques'i ns regarding my 
com ents to persons or firms regarding the applicability of the 
federal labor laws.

If I can be of further assistance nleass contact me.

Verv trulv vours,»' * 4. 7
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FRESNO OFFICE 
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For Submission to:
The Office of the Attorney General 
State of Alaska

LABOR LWI CC'.‘“’-!AMCc CIV.

RE: Alaska Wage and Hour Act
Fluctuating Workweek Question

Dear Sirs:

This position paper is being submitted to the 
Office of the Attorney General on behalf of the Dowell 
Division of the Dow Chemical Company ("Company"), pursuant 
to an agreement between Dowell and the Wage and Hour Division 
of the Alaska Department of Labor. It is requested by Dowell 
and the wage and Hour Division that the Attorney General 
render a legal opinion regarding the controversy which has 
arisen between the two parties and which is more fully dis­
closed below.

INTRODUCTION

On May 19, 1977, the Wage and Hour Division of the
Alaska Department of Labor in Anchorage issued a wage claim
against the Dowell Division of the Dow Chemical Company.
The claim, filed on behalf of Mr. Randy Kluting, asserted 
that Dowell had failed to provide the claimant with his full 
overtime pay entitlement while he was in the Company's 
employ as a service operator from March 3, 1976 until April 
28, 1977.

The claim asserted by the Alaska Department of
Labor is part of what appears to be a broad challenge to the
method by which the Company had paid its employees for 
several years —  the so-called "fluctuating workweek method". 
This method of compensation is geared to the special problems 
confronted by employers and employees in businesses where 
work schedules vary considerably from day to day and week to 
week. The uncertain and dra ically variable conditions of 
operations wi+'hin the oil ir xstry in Alaska have made such
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a plan especially suited to the needs of Dowell and many 
other companies engaged in oil production.

The fluctuating workweek method is essentially a 
salary plus overtime plan. It provides a guaranteed weekly 
salary to an employee regardless of the number of hours 
which he actually works. For example, whether an individual 
employee works 30 hours or 50 hours in a given week, he is 
guaranteed to receive his previously specified salary for 
that week's work.

In addition to that guaranteed salary, however, 
the employee, under federal and state law, is also entitled 
to overtime compensation for those hours which he works in 
excess of 40 per week or 8 per day. The amount of this 
additional coi.ipensa tion is determined by multiplying the 
number of overtime hours by one-half of the employee's 
hourly rate for that week. This is done because the employee, 
under the fluctuating workweek method, is deemed to have 
beer, fully compensated, on a straight time basis, for any 
overtime hours worked.

The hourly rate of pay for an individual employee 
under this system is the focal point of the present dispute. 
Under the fluctuating workweek method the hourly rate, also^  J ^  I U ilUC i L11C UUu L ii i l t j WU1 JkWCCJ\ illC LllUU LilC ilUUL J jj JL d Lu / uXbU

f known as "regular rate of pay", varies from week to week as
a function of the number of hours actually worked in that 

T  J *  ^ 7  week. In other words, for the purpose of calculating over- 
J b * time, it is necessary to determine an employee's regular
(A»‘Vrl . s v o r a t e  of pay during the week in question. This is accomplished 

‘ c. by dividing the guaranteed weekly salary by the number of 
y . hours actually worked during that week. Once this regular
V Y rate of pay has been determined, it is merely divided in
v/J half and multiplied by the number of hours of overtime

worked by the employee for that week. This result is then 
added to the weekly salary to arrive at the employee's total 
compensation for that particular week.

The legitimacy of the fluctuating workweek method 
has consistently been recognized by the federal courts and 
in federal regulations adopted pursuant to the Fair Labor 
Standards Act. For this reason, and because it is so well 
suited to the particular circumstances of employment in the 
oil industry in Alaska, many companies throughout the state 
have implemented the fluctuating workweek method as the 
standard wage formula for employee compensation.
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The fluctuating workweek method of compensation is 
attractive both to employers, and to employees who work 
weeks of irregular hours. It enables both parties to make 
reasonable forecasts with regard to the amount of weekly 
wages that will be paid. This is especially convenient for 
employees and their families who otherwise would be uncertain 
from week to week how much compensation they could expect to 
receive.

In the present matter, the Alaska Department of 
Labor is claiming that the fluctuating workweek method is 
not valid under applicable Alaska wage and hour statutes.
Such a determination by the Department of Labor has potentially 
far reaching ramifications because of the large number of 
companies currently using the fluctuating workweek method.
In this particular action the Department is seeking recovery 
of the amount of overtime pay which Mr. Kluting would have 
received under appl. icable wage and hour statutes if the 
fluctuating workweex method had not been utilized.

At a meeting on August 19, 1977, in Anchorage,
Dowell and the Wage and Hour Division agreed that the 
Office of the Attorney General would provide an impartial 
forum for evaluation of the arguments opposing and in support 
of the fluctuating workweek method of compensation. Since 
the ultimate resolution of this matter rests upon sophisticated 
legal analysis and construction of various statutes and 
other authority, it was agreed that an Attorney Genaral's 
Opinion should be procured before the Wage and Hour Division 
expands the application of its internal decision.

II.

ISSUE PRESENTED

Is the fluctuating workweek method of compensation 
acceptable under the Alaska Wage and Hour Act and/or have 
companies operating in Alaska, including Duvall, justifiably 
relied upon the plain language of that statute in utilizing 
the fluctuating workweek method?
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III.

ARGUMENT

A. The Alaska Wage and Hour Act Expressly Recognizes That 
Xts Administration and Construction Are to Be Governed 
by Prevailing Federal Authority Concerning the Federal 
Fair Labor Standards Act and the Regulations Adopted 
Under It_____________________________________________

The Alaska Wage and Hour Act is codified in the 
State statutes in §§23.10,050 - .150. Section 23.10.060 of 
those statutes sets forth the State's payment for overtime 
provisions, in pertinent part as follows:

"No employer who employs employees engaged 
in commerce, or other business, or in the 
production of goods or materials in Alaska 
may employ an employee not acting in a 
supervisory capacity, either male or female, 
for a workweek longer than 40 hours or for 
more than eight hours a day, except that if 
the employer finds it necessary to employ an 
employee in excess of 40 hours a week or 
eight hours a day, compensation for the over- 

15 time at the rate of one and one-half times the
^  regular rate of pay shall be paid, and this

provision is considered included in all contracts 
of employment." [Emphasis added.]

\aoo^ I
Later in the Wage and Hour Act, §23.10.145 provides:

"Terms used in §§50-150 of this chapter 
shall be defined, where applicable, as 
they are defined in the federal Fair Labor 
Standards Act of 1938, as amended, or the 
regulations adopted under it."

Clearly the operative language in the first above­
quoted section is the underlined term "regular rate of pay". 
Under §23.10.060, overtime compensation is absolutely dependent 
upon the amount of pay deemed induced in an employee's 
"regular rate". The fluctuating workweek question with 
which we are here concerned is also intimately connected 
with that term. The fluctuating workweek approach is 
essentially a method of ascertaining an employee's regular 
rate of pay. The corresponding "regular rate" term in the
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The question to be resolved, therefore, in whether 
the term "regular rate of pay" in Alaska statute §23.10.060 
encompasses the fluctuating workweek method. The answer is 
clearly provided in §23.10.145. That section unambiguously 
states that the terms utilized in the Wage and Hour Act are 
to be defined as they are defined in the federal Fair Labor 
Standards Act or the regulations adopted under it.

The only possible complication connected with 
§23.10.145 arises from the "where applicable" phrase contained 
therein. Nevertheless, there is no merit in a contention 
that the term "where applicable" gives the State Department 
of Labor the discretion to ignore clear and unambiguous 
federal pronunciations regarding specific provisions of the 
Act.

Section 23.10.145 contains language which is 
clearly mandatory and not discretionary. It states that 
terms used in the Wage and Hour Act "shall be defined" as 
they are defined under federal law. It is well recognized 
in the law that the word "shall" in a legislative enactment 
demonstrates the legislature's intention that the body 
charged with administration of that statute is obligated to 
perform the stated function. The fact that this section of 
the Wage and Hour Act contains such mandatory language is 
strong evidence that the legislature of Alaska did not 
intend to grant any particular discretion to the Department 
of Labor in regard to the definition of terms.

The inclusion of the term "where applicable" does 
nothing to require a different conclusion. It should be 
read as though the legislature were saying that if federal 
law has defined a particular term which appears in the Wage 
and Hour Act, that federal definition should be applied by 
the Department of Labor in administering the Alaska statute. 
Support for this interpretation is found in the definition 
of the words used in that statutory section. Webster's 
Dictionary defines the word "applicable" primarily as "capable 
of being applied." This definition of "applicable" was 
approved in Thomas v, City of Huntington, 80 Ind. App. 476,
141 N.E. 358, 359 (1928), and Hodges v. Canal Ins. Co.,
Miss. 223 So.2d 630, 633 (1969). That definition does not 
contain a discretionary element. In the present context it
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federal Fair Labor Standards Act has(always' been defined to 
include the fluctuating workweek method-a^acceptable under 
that statute.
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merely indicates that if a federal definition can possibly 
be applied, it must be applied. Any other interpretation of 
the words "where applicable" would be without foundation.

It is obvious, therefor'.?, that in accordance with 
§23.10.145 guidance must be sough! from the federal Fair 
Labor Standards Act regarding the definition of "regular 
rate of pay".

B. The Fair Labor Standards Act and Its Regulations 
Explicitly Recognize and Support the Use of the 
Fluctuating Work Week Method of Compensation

Section 7 of the Fair Labor Standards Act provides 
that overtime must be paid to an employee for all hours 
worked in excess of 40 hours in a single workweek at a rate 
not less than one and one-half times the "regular rate" at 
which he is employed. Extensive regulations have been 
promulgated by the Federal Department of Labor to explain 
and define Section 7's "regular rate': term. Those explanations 
and definitions are codified in Tide 29 of the Code of 
Federal Regulations, beginning at. Section 778. As stated in 
jSectinn-788.1. those regulations constitute "the official 
jrafeerpretatioit^f the Department cf Labor with respect to 
the meaning and application of the maximum hours and overtime 
pay requirements contained in Section 7 of the Act."

The actual definitions of the "regular rate" term 
begin with Regulations Section 788.108. It is there stated:

"The 'regular rate' of pay under the 
Act cannot be left to a declaration by 
the parties as to what is to be treated 
as the regular rate for an employee; it 
must be drawn from what happens under the 
employment contract."

Section 778.109 states:

"The '.regular rate1 under the Act is 
cT'rate per hour^a. . The regular hourly 
rate of pay of an employee is determined 
by dividing his total remuneration for 
employment (except statutory exclusions) 
in any workweek by the total number cf 
hours actually worked by him in that
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workweek for which such compensation was 
paid. The following sections give some 
examples of the proper method of deter­
mining the regular rate of pay in particular 
instances."

Section 778.114 of the Regulations contains the 
example of the proper method of determining the regular rate 
of pay in instances where fixed salaries are paid for fluctu 
ating hours of work. That section provides:

"(a) An employee employed on a salary 
basis may have hours of work which fluctuate 
from week to week and the salary may be paid 
him pursuant to an understanding with his 
employer that he will receive such fixed 
amount as straight time pay for whatever 
hours he is called upon to work in a work­
week, whether few or many. Where there is a 
clear mutual understanding of the parties 
that the fixed salary is compensation (apart 
from overtime premiums), for the hours worked 
each workweek, whatever their number, rather 
chan for working 40 hours cr some other fixed 
weekly work period, such a salary arrangement 
is permitted by the Act if the amount of the 
salary is sufficient to provide compensation 
to the employee at a rate not less than the 
applicable minimum wage rate for every hour 
worked in those workweeks in which the number 
of hours he works is greatest, and if he 
receives extra compensation, in addition to 
such salary, for all overtime hours worked 
at a rate not less than one-half his regular 
rate of pay. Since the salary in such a 
situation is intended to compensate the 
employee at straight time rates for 
whatever hours are worked in the workweek, 
the regular rate of the employee will 
vary from week to week and is determined 
by dividing the number of hours worked 
in the woxkweek into the amount of the 
salary to obtain the applicable hourly 
rate for the week. Payment for overtime 
hours at one-half such rate in addition 
-co the salary satisfies the overtime pay 
requirement because such hours have
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already been compensated at the straight- 
time regular rate, under the salary 
arrangement.

"(b) The application of the principles 
above-stated may be illustrated by the 
case of an employee whose hours of work 
do not customarily follow a regular 
schedule but vary from week to week, 
whose overtime work is never in excess 
of 50 hours in a workweek, and whose 
salary of $80.00 a week is paid with the 
understanding that it constitutes his 
compensation, except for overtime premiums, 
for whatever hours are worked in the 
workweek. If during the course of 4 
weeks this employee works 40, 44, 50 and 
48 hours, his regular hourly rate of pay 
in each of these weeks is approximately 
$2.00, $1.82, $1.50, and $1.67, respectively. 
Since the employee has already received 
straight-time compensation on a salary 
basis for all hours worked, only additional 
half-time pay is due. For the first 
week the employee is entitled to be paid 
$80.00; for the second week, $83.60 
($80.00 plus 4 hours at 91 cents, or 40 
hours at $1.82 plus 4 hours at $2.73); 
for the third week $8 8 . 0 0 ($80.00 plus 
10 hours at 80 cents, or 40 hours at 
$1.60 plus 10 hours at $2.40); for the 
fourth week approximately $86.72 ($80.00 
plus 8 hours at 84 cents or 40 hours at 
$1.67 plus 8 hours at $2.51).

11 (c) The ' fluctuating workweek' 
method of overtime payment may not be 
used unless the salary is sufficiently 
large to assure that no workweek will be 
worked in which the employee's average 
hourly earnings from the salary fall 
below the minimum hourly wage rate 
applicable under the Act, and unless the 
employee clearly understands that the 
salary covers whatever hours che job may 
demand in a particular workweek and the 
employer pays the salary even though the
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workweek is one in which a full schedule 
of hours is not worked. Typically, such 
salaries are paid to employees who do not 
customarily work a regular schedule of 
hours and are in amounts agreed on by 
the parties as adequate straight-time 
compensation for long workweeks as well 
as short ones, under the circumstances 
of the employment as a whole. Where all 
the legal prerequisites for use of the 
'fluctuating workweek1 method of overtime 
payment are present, the Act, in requiring 
that 'not less than' the prescribed 
premium of 50 percent for overtime hours 
worked be paid, does not prohibit paying 
more. On the other hand, where all the 
facts indicate that an employee is being 
paid for his overtime hours at a rate no 
greater than that which he receives for 
non-overtime hours, compliance with the 
Act cannot be rested on any application 
of the fluctuating workweek overtime 
forumla."

It is absolutely clear from the regulation quoted 
above that the fluctuating workweek method is included 
within, and is an integral part of, the definition of "regular 
rate of pay" under the Fair Labor Standards Act. It is 
equally clear that since the Alaska Wage and Hour Act looks 
to the federal Fair Labor Standards Act for its definition 
of that term, the "regular rate of pay" term in the Alaska 
statute also includes the fluctuating workweek method. The 
logic of this reasoning is inescapable.

C. The Lawfulness of the Fluctuating Workweek Method has 
Consistently been Upheld Under Federal Case Law______

The above conclusion has been strongly and con­
sistently supported by the decisions of the federal courts. 
Almost immediately after the Fair Labor Standards Act cf 
1938 was enacted, the United States Supreme Court was con­
fronted with a challenge to the fluctuating workweek method 
of compensation. That challenge was identical to the present 
case in that the controversy focused on the meaning of the 
term "regular rate of pay." In Overnight Transportation 
Company v. Missel, 316 U.S. 572 (1942), the employee worked
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as a "rate clerk" for a corporation engaged in interstate 
motor transportation as a common carrier. An agreement had 
been entered into between the company and the employee 
whereby the employee received a fixed weekly wage for irregular 
hours, and a rate equal to one and one-half times his "regular 
rate of pay" for all hours in excess of the statutory maximum. 
In upholding the use of the phrase "regular rate of pay" 
interpreted as the total weekly compensation divided by the 
total number of hours worked (the FWW interpretation), the 
Court stated:

"No problem is presented in assimilating 
the computation of overtime for employees 
under contract hours which are the actual 
hours worked, to similar computations for 
employees on hourly rates. Where the 
employment contract is for a weekly wage 
with variable or fluctuating hours, the 
same method of. computation produces the 
regular rate for each week. As that rate 
is on an hourly basis, it is regular in 
the statutory sense inasmuch as the rate 
per hour does not vary for the entire 
week, though week by week the regular 
rate varies with the number of hours 
worked. It is true that the longer the 
hours the less the rate and the pay per 
hour. This is not an argument, hqwever, 
against this method of determining the 
regular rate of employment for the week 
in question. Apart from the Act, if there 
is a fixed weekly wage, regardless of the 
length of the workweek, the longer the 
hours the less are the e&zmngB per hour.
This method of computation has been approved 
by each circuit court, of appeals which has 
considered such problems. It is this quo­
tient which is the 'regular rate at which 
an employee is employed' under contracts of 
the types described and applied in this 
paragraph for fixed weekly compensation 
for hours, certain or variable." 316 U.S. 
at 580.

Numerous federal cases have been guided by the 
principle established in Overnight Transportation Company. 
The interpretation of Section 7 of the Fair Labor Standards
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Act made in that case has been repeatedly utilized to sanction 
fluctuating workweek programs. In the Ninth Circuit, for 
example, "regular rate of pay" was similarly defined in 
Robertson v. Alaska Juneau Gold Mining Company, 157 F.2d 876 
(9th Cir. 1946). In striking down a particular pay plan 
which provided a "regular rate" for seven hours of the 
working day and so-called "overtime" for the additional one 
hour of the working day, the court described the plan as 
"artificial." In finding that the scheme was designed to 
circumvent the application of the Act, the court stated:

"The Act [FLSA] does not necessarily require 
an increase of wages, nor does it forbid 
a decrease, so long as the wages paid are 
above the statutory minimum. But it does 
require that all wages or things of value 
forming part of the normal working income 
be used to determine the 'regular rate, 1 
and that that regular rate be applied to 
the first 40 hours worked, and for all
hours worked in addition a rate one and
one-half times the regular rate must be 
paid."

In another much cited case, Landreth v. Ford, Bacon & Davis, 
147 F.2d 446 (8th Cir. 1945), the Eight Circuit Court of
Appeals also held that the fluctuating workweek method, em­
ploying the term "regular rate of pay", is immune from 
attack in federal courts:

"If his [an employee's] employment is for 
a fixed weekly compensation for a week of 
variable or fluctuating hours, the employee's 
regular rate of pay must be determined by
dividing his fixed weekly compensation by
the number of hours actually worked in any 
workweek; and in cases of employment at a 
fixed weekly compensation for a workweek of 
fluctuating hours, the regular rate of an 
employee will necessarily vary from week to 
week according to the number of hours worked."

Accord, Mumbower v. Callicot, 526 F.2d 1183 (8th Cir. 1975); 
Masters v. Maryland Management Co., 493 F.2d 1329 (4th Cir.
J 974); Usery v. Godwin Hardware', Inc. , 426 F.Supp. 1232 
(S.D. Mich. 1976). See, Conkland v. Hofqesang, 407 F.Supp. 
1090 (W.D. Ky. 1975). “ '
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The same interpretation of the "regular rate" 
phrase as it is used in §7 of the FLSA has also been adopted 
in regulations promulgated under the Act, 29 C.F.R. §778.114, 
which are cited above.

In short, it is inescapable that the drafters of 
the Alaska statute, by using the key phrase "regular rate of 
pay" and by expressly stating that the federal interpretation 
Cf the terms of the statute should govern, envisioned fluctu­
ating workweek plans similar to those consistently upheld 
under ^der*? law. Since the meaning of the phrase "regular 
rate of pa/- is beyond dispute under federal law, and since 
no Alaska statutes or regulations suggest a contrary inter­
pretation, the federal definition should prevail and the use 
of the fluctuating workweek method of compensation should be 
acceptable under Alaska law.

D. The Fact That Alaska Requires the Payment of Overtime 
for Hours Worked in Excess of Eic it Hours in a Single 
Workday, Unlike the Federal Fair Labor Standards Act, 
Has No Impact Whatsoever on the Use of the Fluctuating 
Workweek Method

As indicated above, the Fair Labor Standards Act 
requires overtime to be paid for hours worked in excess of 
40 hours in a single workweek. Many state laws, Alaska's 
included, provide for overtime payments for hours worked in 
excess of 40 hours in a single workweek or eight hours in a 
single workday. This is a difference without a distinction 
as far as the.- fluctuating workweek question is concerned.

Two federal statutes specifically provide for the 
payment of overtime for all hours worked after 40 hours in a 
single week or eight hours in a single day. Those statutes 
are the Walsh-Healey Public Contracts Act, 41 U.S.C. §§327- 
333 (covering federal government suppliers) and the Contract 
Work Hours and Safety Standards Act, 40 U.S.C. §§327-333 
(covering federal government construction and service con­
tractors ). Both of those statutes rely upon the Fair Labor 
Standards Act, in the same manner as the Alaska Wage and 
Hour Law does, for a definition of "regular rate of pay" or 
similar terms, and both of those statutes recognize the 
applicability of the fluctuating workweek method.

Walsh-Healey Act Regulations codified at 41 C.F.R. 
§50.201.103 provide:
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"(a) Employees engaged in, or connected 
with the manufacture, fabrication, assembling, 
handling, supervision, or shipment of 
materials, supplies, articles, or equipment 
used in the performance of the contract may 
be employed in excess of 8 hours in any one 
day or in excess of 40 hours in any one 
week, provided such persons shall be paid 
for any hours in excess of such limits 
[at] the overtime rate of pay which has 
been set therefor by the Secretary of Labor.

"(b) Until otherwise set by the Secretary 
of Labor, the rate of pay for such overtime 
shall be one and one-half times the basic 
hourly rate received by the employee. The 
'basic hourly rate' means an hourly rate 
equivalent to the rate upon which time 
and one-half overtime compensation may be 
computed and paid under Section 7 of the 
Fair Labor Standards Act of 1938, as amended." 
("CH WH 1126,200.010. )

These Walsh-Healey Act regulations, just like the Alaska 
Wage and Hour Act, adopt the Fair Labor Standards Act defini­
tion for "regular rate of pay". They, therefore, also adopt 
the fluctuating workweek method which is embodied within the 
FLSA definition of "regular rate of pay".

Case law and administrative rulings under the 
Walsh-Healey Act have also specifically approved the use of 
the fluctuating workweek method of determining overtime. Hi 
re Noble Street Motors, Inc., 15 W.H.Cases 517 (1962); In re 
Richland Lime Co., 10 W.H. Cases 365 (1951); In re B.&W. 
Sportswear, Inc., 6 W.H. Cases 1224 (1947); Kelly Steel 
Works, Inc., Ruling of the Secretary of Labor, P.C.-228,
March 21, 1947; Edwin & Louis Bry, Inc., Ruling of the 
Secretary of Labor, P.C.-199, August 26, 1946, CCH WH 
H26,104.27.

The United States Labor Department has similarly 
determined that the "Lasic rate of pay" under the Contract 
Work Hours and Safety Standards Act is to be computed in the 
same manner as the regular rate of pay is computed under the 
Fair Labor Standards Act and has expressly recognized the 
aprLicability of the fluctuating workweek method under that
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statute. CCH WH 1127,056; BNA WHM §99:345; U.S. Department 
of Labor Compliance Manual.

The two federal Acts discussed above have the same 
overtime provisions as the Alaska Wage and Hour Act. Also 
like that Alaska statute, they rely upon the Fair Labor 
Standards Act for a definition of the term, "regular rate of 
pay". In this manner they incorporate the fluctuating 
workweek method which is embodied in the FLSA "regular rate 
of pay" definition. The mere fact that these statutes have 
eight-hour overtime provisions, unlike the Fair Labor Standards 
Act, does not in any way affect this adoption of the fluctu­
ating workweek method.

Arguments that state eight-hotr overtime provisions 
establish a higher standard which must take precedence over 
Fair Labor Standards Act procedures are similarly unconvincing. 
There is no question that Fair Labor Standards Act provisions 
do not excuse noncompliance with higher statutory overtime 
standards. The Fair Labor Standards Act itself so provides 
in 29 U.S.C. §218(a), which reads:

"No provision of this chapter or of 
any order thereunder shall excuse non- 
compliance with any federal or state 
law or municipal ordinance establishing 
a minimum wage higher than the minimum 
wage established under this chapter or 
a maximum workweek lower than the maximum 
workweek established under this chapter."

See also, Brennan v. State of New Jersey, 364 F.Supp. 156 
(D. N.J. 1973); State v. Comfort Cab, Inc., 118 N.J.Super.
162, 286 A.2d 742 (1972).

Applying the fluctuating workweek method to the 
Alaska statute, however, would not in any way derogate from 
that state's eight-hour overtime requirement. The fluctu­
ating workweek method is totally consistent with eight-hour 
overtime previsions as is demonstrated by its use in connection 
•zith the Walsh-Healey and Contract Work Hours Acts. The 
fluctuating workweek is simply a method for determining an 
employ 's regular rate of pay. Once that regular rate of 
pay is determined, it can be utilized just as readily in 
connection with a 40-hour, eight-hour overtime provision 
like the Alaska statute as it can in connection with a mere 
40-hour requirement such as the Fair Labor Standards Act.
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Under an Alaska-type statute, overtime would be paid for all 
hours worked in excess of eight hours in a single day even 
under the fluctuating workweek method. The only difference 
is that the regular rate of pay would be determined by 
dividing total remuneration by total hours worked that week 
instead of by a standard 40 hours, as the Alaska Department 
of Labor wishes to do. There is no obstacle whatsoever to 
utilizing a fluctuating workweek method under both daily and 
weekly overtime requirements.

E. Because the Statutory Language Involved in the State 
Statute Is Clear and Unambiguous on Its Face, Dowell 
Was Entitled to Rely Upon the Facts of the Statute 
Absent Any Contrary Interpretations of the Act by 
the State of Alaska

As indicated above, the prevailing interpretation 
of the term "regular rate of pay" is clear and unambiguous.
No cases, statutes, or regulations exist in Alaska or elsewhere 
which suggest in any way that the regular rate of pay defini­
tion under the Fair Labor Standards Act is not applicable to 
the Alaska Wage and Hour law. That being the case, Dowell 
and other companies operating in Alaska are totally justified 
in relying upon the face value of the Alaska statute and 
taking the position that the fluctuating workweek method may 
be utilized under the State's Wage and Hour law.

The only authority which has even come close to 
addressing this particular issue in the State of Alaska is 
the case of Cameron v. Chickagof Min. Co., 82 F.Supp. 665,
12 Alaska Rpts. .103 (N.D. Alaska 1948). There, consistent 
with prevailing authority, the district court in Alaska held 
that "rate of pay" under the Fair Labor Standards Act is 
determined by dividing the fixed weekly compensation by the 
number of hours actually worked. It stated that:

"The [U.S.] Supreme Court has repeatedly 
pointed out that the regular rate must be 
the quotient of the amount actually paid 
divided by the number of hours actually 
worked; that it must be the actual, not 
fictitious rate agreed upon and paid."
(Citations omitted.) 12 Alaska Rpts.,
at 108.
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Of course, while reported in Alaska, this case was 
determined in federal court under the federal Fair Labor 
Standards Act. Nevertheless, it is the only authority of 
any type reported in Alaska from which guidance could be 
sought by Dowell and other c ompanies currently using the 
fluctuating workweek concept. In view of this fact, Dowell, 
and the other similarly situated companies, could reasonably 
rely upon the facet of the Wage and Hour Act as justifying 
their use of the fluctuating workweek method.

It would surely plac an onerous burden upon 
Dowell and those other companii.:?>. if it were held at this 
time that they were liable for backpay despite their good 
faith reliance upon the explicit provisions of the Wage and 
Hour Act and despite the fact that there has never been any 
previous indication that the Fair Labor Standards Act defini­
tion of "rate of pay" would not apply under the Alaska act. 
Such a holding would also contravene governing Constitutional 
due process requirements.

F. Since An Employee's Rate of Pay Can Always Be Deter­
mined by Utilizing the Appropriate Formula fhere Is 
No Merit in an Argument That the Fluctuating Workweek 
Method is Rendered Unacceptable by the Terms of Alaska 
Statute §23.05.160 as a Pay Rate Change Without Prior 
Notification

Alaska statute §23.05.160 was relied upon by the 
Wage and Hour Division of the Department of Labor in its 
initial condemnation of the fluctuating workweek method. 
That section reads as follows:

"An employer shall notify his employee in 
writing at the time of hiring of the day and 
place of payment, and the rate of pay, and 
of any change with respect to these items on 
the payday before the time of change. An 
employer may give this notice by posting a 
statement of the facts, and keeping it posted 
conspicuously at or near the place of work 
where the statement can be seen by each 
employee as he comes or goes to his place 
of work."

It was contended that this section bars the use of the 
fluctuating workweek method because under that system of
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computation, an employee's rate of pay will be subject to 
change from week to week. There are three reasons why such 
an argument cannot be supported.

First, §23.05.160 is not a part of the Alaska Wage 
and Hour Act. The Wage and Hour Act is £V-nd in §§23.10.050 
to 23.10.150. Because it is not included in the Act, §23.05.160 
cannot serve as an independent basis upon which the Wage and 
Hour Division can rely in precluding the use of the fluctuating 
workweek method. This conclusion is clear from the terms of 
§23.10.075 which creates and empowers the Wage and Hour 
Division of the Department of Labor. There, and in §23.10.085, 
the scope of the Wage and Hour Division's authority is 
expressly limited to administering §§50 to 150 of the Wage 
and Hour chapter. It does not have jurisdiction to implement 
a section which is outside of the statutory scope of its 
powers.

Second, even assuming arguendo that §23.05.160 
could be a sufficient ground, it is apparent that the express 
terms of that section do not, in any way, preclude the use 
of the fluctuating workweek method. All that §23.05.160 
requires is that an employee be informed of the rate of pay 
he will receive at the time of his hiring, and that he be 
notified of any changes in his rate of pay which might occur 
subsequent to that time. Section 23.05.160 is, therefore, 
essentially a notice statute. Its primary focus is to 
guarantee that an employee is given sufficient prior notice 
of any change in his wage rate.

Despite Wage and Hour Division assertions to the 
contrary, unler the fluctuating workweek method, the require­
ments of this section are satisfied. It should be kept in 
mind that the fluctuating workweek method is basically a 
salary approach to employee compensation. As indicated 
previously, employees working under that method receive a 
guaranteed weekly salary which remains the same even though 
the amount of. hours they work per week may fluctuate, of 
course, the rate per hour under such a system may differ 
from week to week depending on the numbec of hours worked, 
but this is true of all salary compensation programs. While 
the hourly rate may fluctuate, the salary remains the same.

Of course, the calculation of overtime compensa­
tion may cause differences in the amount of an employee's 
weekly compensation, but this, once again, is a situation 
typical of all employees. Overtime compensation of necessity
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fluctuates for all employees depending upon whether, and 
to what extent, overtime is worked.

Third, §23.05.160 cannot be a bar to the fluctuating 
workweek method since it has been held not to bar Belo 
plans. The Alaska Department of Laboi: has on several occasions 
indicated that it finds no problem in accepting the use of 
a Belo plan method of compensation. A Belo plan, like the 
fluctuating workweek method, involves a system whereby an 
employee1s hourly wage rate changes on a weekly basis relative 
to the number of hours worked that week. But the guaranteed 
salary remains the same, just as under the fluctuating 
workweek method. The theory behind the two methods is 
identical. If the Belo plan is not precluded by §23.05.160 
then logically the fluctuating workweek method should not be 
subject to attack on this ground.

IV

CONCLUSION

The procedural understanding between Dowell and 
the Wage and Hour Division calls for the simultaneous sub­
mission of position papers to the Actorney General's Office. 
The decision of the Attorney General's Office is to be based 
upon those position papers and any additional information 
which the parties may be called upon to submit. Dowell 
hereby requests that prior to the issuance of any decision 
adverse to its position set forth above, it be granted an 
opportunity to submit additional information, either by 
further documentation or by an oral presentation, to address 
points contained in the tentative decision of the Attorney 
General's Office.

If you have any questions regarding this matter, 
or if we can supply any additional information whatsoever, 
please do not hesitate to contact me.

cc: Local Counsel
Borman C. Gorsuch
Ely, Guess & Rudd
Suite A, Mendenhall Building
Juneau, Alaska 99801

v
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/ BILL SHEFFIELD, GOVERNOR

i
D E P A R T M E N T  O F  C O M M E R C E  &  

E C O N O M I C  D E  V E L O P M E N T
ROYALTY OIL AND GAS ADVISORY BOARD

620 E. 10TH AVENUE 
SUITE 203
ANCHORAGE, ALASKA 99501 
(907) 276-7979

/

November 2 8 ,  1983

NOTICE OF MEETING

The Alaska Royalty Oil & Gas Development Advisory Board

The A la s k a  R o y a l t y  O i l  & Gas Deve lopment A dv is o r y  Boa rd  w i l l  
meet on December 9> 1983 -  The meet ing  w i l l  be h e ld  a t  1 : 3 0 p .m .  
i n  th e  c o n fe r e n c e  room , 620 E. 1 0 th  Avenue, Room 2 0 3 ,  Anchorage , 
A la s k a .
F u r t h e r  i n f o rm a t i o n  may be o b t a in e d  by c a l l i n g  th e  R o y a l t y  Boa rd  
o f f i c e  ( 9 0 7 )  2 7 6 - 7 9 7 9 .



D E P A R T M E N T  O F  L A W
POUCH K -S T A T E  CAPITOL 
JUNEAU, ALASKA 99811 

OFFICE OF THE A TTORNEY GENERA L PHONE: 1907) 465-3600

A p r i l  7 ,  1983
•

The H on o rab le  C h a r l i e  B u s s e l l  
R e p r e s e n t a t i v e
Chairman, Committee on J u d i c i a r y  
A la s k a  S t a t e  L e g i s l a t u r e  . v;V £ o ; r : ' c v:
Pouch V
Juneau , A la s k a  99811

Re: M a t e r i a l s  r e l a t i n g  to
s u b j e c t  o f  House B i l l  223

Dear r e p r e s e n t a t i v e  B u s s e l l :
Th is  re spond s  t o  y o u r  two l e t t e r s  o f  March 3 0 ,  1983

r e q u e s t i n g  i n f o rm a t i o n  f rom  the Depar tment o f  Law con ce rn in g  c e r ­
t a i n  r e g u l a t i o n s  o f  th e  Depar tment o f  L abo r  ( 8  AAC 1 5 . 1 0 0 )
r e g a r d in g  f l e x i b l e -w o r k -w e e k  employment.

S ince  I  was the  a t t o r n e y  i n  the  Depar tment o f  Law who
worked w i th  the  Depar tment o f  L abo r  i n  a d op t in g  th o s e  r e g u l a t i o n s
back i n  1 9 7 8 ,  I  th ough t  i t  a p p r o p r i a t e  t h a t  I  r e sp ond  t o  y ou r  
i n q u i r y  d i r e c t l y .  P u r s u an t  t o  y o u r  r e q u e s t  o f  t h i s  m o rn ing ,  I  
w i l l  make m y s e l f  a v a i l a b l e  t o  th e  Committee t o  add re s s  the  i s s u e s  
r a i s e d  i n  HB 223 .  I  w i l l  a l s o  be a s k in g  A s s i s t a n t  A t t o r n e y  
G en e ra l  Gary Amendola , who now works w i th  th e  Depar tment o f
L a b o r ,  t o  a t t e n d  y ou r  Commit tee 's  h e a r i n g s  on the  b i l l .

In  r e sp on s e  to  y o u r  q u e s t i o n s :
1 . The Depar tment o f  Law has n o t  i s s u e d  any o p in i o n s  

r e g a r d i n g  the  c o n s t i t u t i o n a l i t y  o f  the  c u r r e n t  r e g u l a t i o n s  
r e g a r d in g  f l e x i b l e -w o r k -w e e k  employment ( 8  AAC 1 5 . 1 0 0 ) .  However, 
the  A la s k a  Supreme Cou r t  d id  add re s s  the  v a l i d i t y  o f  th o se  r e g u ­
l a t i o n s  i n  1981 i n  i t s  d e c i s i o n  o f  D r e s s e r  I n d u s t r i e s ,  I n c .  v .
A la s k a  Department o f  L abo r  633 P. 2d 9^8*i A copy o f  t h a t  d e c i s i o n  
i s  a t t a c h e d  f o r  y o u r  i n f o rm a t i o n .  A l s o ,  back i n  e a r l y  1978 I  d id  
p r e p a re  a f o rm a l  o p in i o n  t o  the  Department o f  L abo r  a d v i s i n g  them 
on t h e i r  a u t h o r i t y  t o  adop t  r e g u l a t i o n s  d e a l i n g  w i th  f l e x i b l e -  work-week employment . A copy o f  t h a t  F e b ru a r y  1 0 ,  1978 o p in i o n  
i s  a l s o  a t t a c h e d .  As you w i l l  n o t e ,  the  A la sk a  Supreme Cou r t  
ag re ed  w i th  my a n a l y s i s .

' ■*> >

03-C5LH
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2 .  I n  r e s p on s e  t o  y o u r  r e q u e s t  f o r  d ocum en ta t ion  o f
th e  p r o c e s s  which l e d  t o  th e  a d o p t i o n  o f  th e  Depar tment o f  
L a b o r ' s  r e g u l a t i o n s  on t h i s  s u b j e c t ,  I  am a t t a c h i n g  c o p ie s  o f  the 
r e l e v a n t  m a t e r i a l s  c o n t a in e d  i n  the  L t .  G o v e r n o r ' s  f i l e s .  These 
i n c l u d e  A f f i d a v i t s  o f  P u b l i c a t i o n  f r om  the  S o u th e a s t  A la s k a  
Emp i re ,  th e  F a i r b a n k s  D a i l y  News M in e r ,  and the  Anchorage D a i l y  
News, an A f f i d a v i t  o f  O r a l  H ea r in g  i n d i c a t i n g  t h a t  a h e a r i n g  on 
th e se  p ro p o sed  r e g u l a t i o n s  was h e l d  i n  Anchorage on September 1 5 ,  
1 9 7 8 ,  an A f f i d a v i t  c f  N o t i c e  o f  Adop t ion  o f  R e g u l a t i o n  i n d i c a t i n g  
t h a t  th e  r e q u i r em en t s  o f  AS 4 4 . 6 2 . 1 9 0  r e g a r d i n g  p r o v i s i o n  o f  
n o t i c e  o f  p rop o sed  a d o p t i o n  o f  r e g u l a t i o n s  was c om p l ied  w i t h  by 
the  Depar tment o f  L a b o r ,  and the  memorandum by th e  Depa r tment o f  
Law's r e g u l a t i o n s  a t t o r n e y ,  A r t h u r  P e t e r s o n ,  a p p ro v in g  th e se  r e g ­
u l a t i o n s  f o r  f i l i n g  w i t h  th e  L i e u t e n a n t  G ov e rn o r .  The o r i g i n a l  
o f  a l l  t h e s e  documents i s  on f i l e  w i th  th e  L i e u t e n a n t  G ove rno r  
and can be re v iew ed  i n  h i s  o f f i c e s .

I  hope t h i s  i n f o rm a t i o n  w i l l  be o f  a s s i s t a n c e  t o  you
and the  Committee i n  y o u r  d e l i b e r a t i o n s  on HB 223 .

RWL: v rb
cc :  Gary Amendola

A s s i s t a n t  A t t o r n e y  G en e ra l
J im R ob is on  
Commiss ioner 
Depar tment o f  L abo r

■Sincerely
NORMAN C. GORSUCH 
ATTORNEY GENERAL

Rona ld  W. L o ren sen  
Deputy A t t o r n e y  G en e ra l
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regarding cancellation of the contract on 
two weeks’ notice. The argument based on 
Davis’s claim that he was the band’s leader 
can be disposed of summarily: no evidence 
ha3 been produced from which it can be 
inferred that this statement induced John­
son to enter into the contract See Restate­
ment (Second) of Contracts § 309 (Tent 
Draft No. 11, 1976). The second argument, 
based on Davis’s alleged promise that the 
band'3 engagement could be cancelled on 
two weeks’ notice, must fail for the same 
reason. Even granting that failure to warn 
a party of his possible misapprehension of a 
contract term may constitute a misrepre­
sentation,8 we are unable to conclude that 
Johnson may have been passively misled in 
that fashion. She fails to asscit any as­
sumption on her part that the written 
agreement embodied the purported oral 
promise. No evidence was presented from 
which it can be inferred either that she 
failed to read the contract or, having read 
it, failed to understand its terms. Her a ffi­
davit indicates neither that she in any way 
misapprehended the content of the written 
agreement nor that she was induced to sign 
it by any deception, active or passive, on 
Davis's part. Absent any evidence that 
Johnson was induced to enter into the con­
tract on the basis of a misrepresentation as 
to the terms it contained, the district court 
wus correct in granting summnry judgment 
in favor of the band on this ground.
8. Restatement (Second ) o f  Contracts § 301 

(Tent. D ra ft No. 11. 1976) defines a m isrepre­
sentation as “ an assertion thnt is not in accord 
w ith existing fac ts ." Section 303 provides 
that:

A person's non-disc losure o f a fact known to 
him  is equiva lent to an assertion that the fact 
does not exist on ly  if

(b ) he know s that disclosures o f  the fact 
w ould correct a m istake o f  the other party as 
to a basic assumption on which that party 
made the contract and if non-disc losure o f 
the fact am ounts to a fa ilu re  to  act in good 
faith and in accordance w ith reasonable stan ­
dards o f  fa ir dealing, or

(c ) he know s that d isc losure o f the fact 
would correct a m istake o f  the other party os 
to  the contents o r  e ffect o f a w riting , evidenc­
ing o r embodying an agreement in whole o r 
In part . . . .

T ills  section is c la rified  In Comment e as fo l­
low s:

We agree with the district court’s conclu- 
sion that Johnson’s evidence, even inter­
preted in the light most favorable to her 
was insufficient to support her defenses to 
enforcement of the written contract. That 
court’s entry of summary judgment in fa­
vor of the band members must therefore be 
AFFIRMED.

DRESSER INDUSTRIES, INC., 
Appellant,

v.
ALASKA DEPARTMENT OF 

LABOR, Appellee.
No. 5625.

Supreme Court of Alaska. 
Sept. 18, 1981.

Employer appealed from entry of sum­
mary judgment by the Superior Court. 
Third Judicial District, Anchorage, Seuixirr 
J. Buckalcw, Jr., J., upholding validity of

Known mistake as to a writing. One part-, 
cannot ho ld  the o th e r to a w riting if he kfU-» 
that the o the r was m istaken as to us content •> 
o r  as to its legal e ffect. He is expected i- 
correct such m istakes o f the other party ar.d 
his fa ilu re  to do so is equivalent to a mtsr. i- 
resentation which m ay be grounds either ii-r 
avoidance under § 306  o r fo r  reformation 
under § 3 0 8 . , . ,  The fa ilu re o f  a party 
use core in reading the w riting so as tn de- 
cover the m istake may not preclude surr 
re lie f (§ 314 ). In the case o f standardi/i : 
agreements, these ru les supplement th.u *' 
§ 237 (d ), which app lies, regardless o l acini 
know ledge, if there is reason to believe n,.r 
the o th e r party w ou ld not manifest assent 
he knew that the w riting contained a pann - 
la r  term . L ike the ru le stated in Clause >t 
that stated in C lause (c ) requires aitua 
know ledge und is lim ited to non-disclosure 
by a pun y  to the transaction .
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regulation promulgated by Department of 
Labor which prohibited flexible work week. 
The Supreme Court, Rabinowitz, C. J., held 
that: (1) Director of Wage and Hour Divi­
sion of Department of Labor was authoriz­
ed to promulgate regulation, and (2) regula­
tion did not exceed power delegated by 
legislature and was reasonable and not arbi­
trary method of furthering policies of wage 
and hour statutes requiring increased over­
time compensation and promoting, spread­
ing of employment. ;

Affirmed. 1

1. States «=9
Text of Alaska Statehood Act makes it 

clear that federal legislative enactments 
were to be carried over unless overruled by 
State Constitution or state legislature,'•but" 
Act did not automatically incorporate and 
maintain federal case law, or administrative 
law, unless and until changed by legisla­
ture. Alaska statehood Act, § 8(d), <18 U.S. 
C-A. prec. § 21. • •
2. Labor Relations <3=1101 

Section of Wage and Hour Act which
manifests intent to safeguard existing mini­
mum wage and overtime standards is ex­
pression of general public policy and not 
specific prohibition of change. AS 23.10.- 
050.
3. Labor Relations o=> 1101

Although section of Wage and Hour 
Act governing definitions directs courts to 
apply federal regulatory definitions "where 
applicable," such definitions are "applies*

J  ble" only when Director of Wage and Hour 
Division and Commissioner of Labor have 
refrained from defining terms of state reg­
ulations, pursuant to their discretionary au- 
thority under sections of statute governing 
scope of administrative regulations and 
adoption of federal regulations. AS 23.10.- 

Jl  085(b), 23.10.095, 23.10.145. 
a?13? 4. Labor Relations «fc=»1101 

States <»=9 
Alaska Statehood Act did not nutomat- 

'■ ically incorporate federal case law or nd-

f ministrative law unless and until changed 
„. by legislature, provision of Wage and Hour

Act which manifests intent to safeguard 
existing minimum wage and overtime stan­
dards is not prohibition of change, and di­
rection to court to apply federal regulatory 
definitions “where applicable" means that 
such definitions are applicable only when 
Director of Wage and Hour Division and 
Commissioner of Labor have refrained from 
defining terms of state regulations; thus, 
Director was authorized to promulgate reg­
ulation which prohibited flexible work 
week. Alaska Statehood Act, § 8(d), 48 
U.SlCA. prec. § 21; AS 23.10.050, 23.10.- 
085(b). 23.10.095, 23.10.145.
5. Stipulations <3=3

Stipulations as to law are not binding 
upon court
61 Labor Relations <3=1425 

/..Sections qf. Wage and Hour Act gov­
erning scope of administrative regulation 
and adoption of fe/eral regulations consti­
tute delegation of authority from legisla­
ture to agency to formulate policies, leaving 
to agency discretion issue of whether feder­
al definitions of regular rate of pay and 
other terms can be applied consistently with 
Wage and Hour Act; thus, standard of 
review in determination of validity of regu­
lation prohibiting flexible work week was 
whether regulation was reasonable and not 
arbitrary. AS 23.10.085, 23.10.095.
7. Labor Relations «=1439

While under standard hourly wage sal­
ary, as worker's overtime hours increase, 
average hourly wage increases, under flexi­
ble work week, as worker’s overtime hours 
increase, average hourly wage decreases in 
contravention of policies requiring in­
creased overtime compensation and pro­
moting spreading of employment; thus, 
regulation of Department of Labor which 
defined "regular rate of pay" so as to ex­
clude use of flexible work week was consist­
ent with, and reasonably necessary to carry 
out purposes of statute governing wages 
and hours, did not exceed power delegated 
by legislature, and was reasonable and non- 
arbitrary method of furthering statute’s 
policy. AS 23.10.050 et scq.

John K. Norman and Wev W. Shea, Har- 
tig, Rhodes, Norman & Mahoney, Anchor­
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OPINION 
RABINOWITZ. Chief Justice.

age, and A_r J. Harper II and Jeffrey S. 
Kuhn, Fulbright & Jaworski, Houston, Tex., 
for appellant.

Elizabeth Page Kennedy, Asst. Atty. 
Gen., Anchorage, and Wilson L. Condon, 
Atty. Gen., Juneau* for appellee.

v ’ Before RABINOWITZ, C. J., and CON- 
&OR, BURKE, MATTHEWS and COMP­
TON, JJ.
1. Th is regu lation  reads:

(d ) The fo llow ing a re  not acceptab le m eth­
ods o f  com p ly ing w ith the paym ent o f  o v e r­
time provisions o f  A S 23 .1 0 .060 :

.-j. (3 ) flex-tim e o r  flex itim e p lans established
under 29  C .F .R . 778 .114 provid ing a fixed 
sa la ry  fo r  fluctuating hours up to-a predeter- 

' " m ined m aximum  number o f hou rs in a w ork- 
:• st:Vfe«k.

The federa l regu lation re fe rred  to, 29 C .F .R . 
778 .114 , reads as fo llow s:

§ 778 .114 Fixed salary fo r fluctuating hours.
(a ) An em ployee em ployed on a sa la ry  ba­

sis may have hours o f w o rk  which fluctuate 
from  week to week and the sa la ry  may be 
paid him pursuant to  an understanding w ith 

■ his em p loyer that he w ill receive such fixed 
amount as straight time pay fo r  w hatever 

" 'h o u rs  he is called upon to w o rk  in a w ork- 
- - week, w hether few  o r  many. W here  there is 

a clear m utual understanding o f  the parties 
that the fixed sa la ry  is com pensation (apart 
from  ove rtim e prem ium s) fo r  the hours 
worked each workw eek, w hatever their num ­
ber, ra th e r than fo r  w ork ing  40  hours o r 
some o th e r fixed w eek ly w o rk  period , such a 
sa la ry  arrangem ent is perm itted by the Act If 

' the amount o f the sa la ry  is su ffic ient to p ro- 
. . . .  vide compensation to the em p loyee at a rate 

not less than the app licab le m inimum  wage 
. ra te  fo r  eve ry  hou r w orked in those w o rk ­

weeks In which the num ber o f hours he 
w o rks is greatest, and if he receives extra  
compensation , in addition to  such sa la ry , fo r  
a ll overtim e hours w orked at a rate not less 
than one -ha lf his reg u la r-ra le  o f  pay. Since 
the sa la ry  in such a situation is intended ,'o 
compensate the em ployee at stra ight tim t 
rates fo r  whatever hou rs a re  w orked in the 
w orkw eek, the regu la r ra te  o f the em ployee 
w ill vary from  week to week and Is deter­
m ined by dividing the num ber o f hou rs 
worked in the workw eek in to the amount o f 
the sa la ry  to obtain the app licab le hou rly  ra te  
fo r  the week. Payment fo r  ove rtim e hours at 
one-ha lf such rate in addition to the sa la ry  
satisfies the overtim e pay requirement be­
cause such hours have a lready been com pen­
sated at the straight time regu la r rate , under 
the sa la ry  arrangement.

This is an appeal from a summary judg. 
ment granted by the superior court, ita 
sole issue is the validity of 8 AAC 15 ,. 
100(d)(3),1 a regulation promulgated by the 
Department of Labor which prohibits the 
“ flexible, work week" (FWW), purportedly 
under the authority of the Alaska Wa;f , 
and Hour Act. The superior court conclud-

(b ) The app lication o f  the princip les above 
stated m ay be illu stra ted  by the case o f an 
em ployee whose hours o f  w o rk  do not cus­
tom arily  fo llow  a regu la r schedule but varv 
from  week to  week, whose overtim e work is 
never in excess o f  5 0  hours in a workweek, 
and whose sa la ry  o f  S250 a week is paid with 
the understanding that it constitutes his com­
pensation, except fo r  overtim e prem iums, for

. w hatever nou rs are w o rked  in the workweek. 
I f  during the course o f  4 weeks this employee 
w o rks 40, 44 , 50, and 48  hours, his regular 
hou rly  rate o f  pay in each o f these weeks is 
app rox im a te ly  S6.25, $5 .68 , $5. and $5.21. 
respective ly. Since the em ployee has already- 
received stra ight-tim e compensation on a sal­
a ry  basis fo r  a ll hours w orked , on ly  addition­
a l ha lf-tim e pay is due. F o r the first w e e k  
the em ployee is entitled to  be paid $250: (or 
the second week $261 .36  ($250  p lus 4 hours 
a t S2.84, o r  4 0  hours at S5.68 p lus 4 hours at 
$8 .52 ): fo r  the third week $275 (S250 plus 10 
hours at S2.50, o r  40  hour.', at $5 plus in 
hours at S7.501; fo r  the fou rth  week approxi­
m ate ly $270 .88 ($250  p lus 8 hours at S2.6I o r  
40  hours at $5.21 p lus <3 hours at $7,821

(c ) The 'fluctuating workw eek' meth j  o l 
overtim e payment m ay not be used unless 
the sa la ry  is su ffic ien tly large to assure that 
no w orkw eek w ill be w orked  in which tin- 
employee's average h ou rly  earnings from  tin- 
sa la ry  fa ll be low  the m inimum  hou rly  wage 
ra te  app licab le under the Act, and unless the 
employee c le a r) • understands that the salary 
covers whatever hours the jo b  may demand 
in a particu la r w orkw eek and the employer 
pays the sa la ry  even though the workweek is

.... one in which the fu ll schedule o f hours is nnt 
w orked. T yp icn lly , such sa laries are paid to 
employees w ho do not custom arily work a 
regu la r schedule o f hours and are in amounts 
agreed on by the parties as adequate 
stra ight-tim e compensation fo r long work­
weeks as w e ll as short ones, under the c ir­
cumstances o f the employment as a whole 
W here a ll the legal prerequisites fo r use ol 
the ‘fluctuating w orkw eek' method o f over 
time payment a re  present, the Act, in requir­
ing that 'not less than' the prescribed premi­
um  o f  50  percent fo r overtim e hours worked 
be paid, does nor. p rohib it paying more. On 
the o ther hand, where a ll the facts indicat-- 
that an em ployee is being paid fo r his over-
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ed the regulation was valid, and Dresser 
Industries (Dresser) has appealed. We af­
firm.
The case was presented to the superior 

court on the basis of. the parties’ “ Stipula­
tions of facts, issues, and procedure,” pro­
viding in part:

1. Dresser Industries, l'r.c. is doing 
business in the State of Alaska and is 
subject to the jurisdiction of this court

2. The person on whose behalf the 
action has been instituted is Clyde Woody 
(herein claimant), who has assigned his 
rights to the Department of Labor pursu­
ant to AS 23.05.220.

* • 3. The Department of Labor is the
* proper party plaintiff to bring this suit 
' under AS 23.05.230 and suit has been

timely and properly instituted.
4. The court has jurisdiction of the 

subject matter and the parties.
5. This action arises under the provi­

sions of the Alaska Wage and Hour law 
(AS 23.10.050 et seq.) and the regulations 
of the Department of Labor promulgated 
thereunder (8 AAC 15.100).
6. The interpretative regulation at is­

sue was properly promulgated in accord­
ance with the Alaska Administrative Pro­
cedure Act (AS 44.62). ,u . , , .

7. Claimant is due the sum of
$3,956.76 if the position of plaintiff is

tim e hou rs at a ra te  no g rea te r than that
which he receives fo r  nonovertim e hours, 
com p liance w ith the Act cannot be rested on 
any app lication  o f  the fluctuating  w orkw eek 
overtim e fo rm u la .

2 . The en tire text o f section 8(d ) o f  the .State­
hood Act reads:

(d ) U pon  adm ission, o f the S tate o f  A laska 
In to the Union as herein provided , a ll o f  the 
T e rrito ria l law s then in fo rce in the T ir r i to ry  
o f  A laska  sha ll be and continue in fu ll fo rce  
and e ffec t th roughout said S ta te except as 

i m odified o r  changed by th is Act, o r  by the 
constitu tion  c f the State, o r  as therea fte r 
m odified o r  changed by the leg is la tu re o f the 

i S tate. A ll o f  the law s o f the United S tates 
sha ll have the same force and e ffect w ithin 
said S ta te as elsewhere w ithin the United 
States. As used in th is parag raph , the term  
T e r r i to r ia l laws' includes (in  addition to law s 
enacted by the T e rrito ria l Leg is la tu re o f A la s ­
k a ) a ll law s o r p a r t i the reo f enacted by the

sustained and is not due any monies if the 
position of defendant is sustained.

8. This case is ripe for adjudication on 
the stipulated facts and issues and the 
parties agree this stipulation shall consti­
tute cross-motions for summary judg­
ment
9. The predicates which served as the 

Administrator’s basis - in adopting the 
challenged regulation were:

(A) The ‘fluctuating work week’ i3 not 
applicable under the Alaska Act be­
cause,

(1) AS 23.05.160 requires an employ­
ee to be told of his ‘rate of pay’ at the 
time of hire and of any changes therein 
before payday; and
(2) AS 23.10.060 requires that em­

ployers have to pay overtime for hours 
worked over eight (8) hours per day, 
even if less than forty (40) hours per 
week are worked, and this is to the 
employer’s detriment

Dresser presented two arguments in sup­
port of its contention that 8 AAC 15.- 
100(dX3) is invalid. I t  asserted, firs t that 
the definition of "regular rate of pay" in 
the federel regulations, which countenances 
use of the FWW, see note 1 supra, is bind­
ing upon the State Wage and Hour Division 
under two statutory provisions: section 8(d) 
of the Statehood Ac t' and the Alaska Wage 
and Hour Act itself, specifically AS 23.10.- 
0503 and AS 23.10.145.* Second, Dresser

Congress the va lid ity o f which is dependent 
so le ly  upon the au thority  o f the Congress to 
provide fo r  the government o f A laska p rio r to 
the adm ission o f  the State o f A laska into the 
Union, and the term  ‘ law s o f  the United 
States' includes a ll law s o r parts thereo f en­
acted by the Congress that (1 ) app ly to o r 
w ithin A laska  at the time o f the udmission o f 
the State o f  A laska In to the Union . (2 ) a re 
not 'T errito ria l law s ’ as defined in this para ­
graph. and (3 ) are not in con flic t with any 
o ther provisions o f  this Act.

A laska Statehood Act, P.L . 85-508 , § 8(d ).
3 . AS 23 .10 .050  reads, In re levant part: " I t  is 

the public po licy o f the state to . . .  (2 ) sa fe ­
guard existing m inimum wage and overtim e 
compensation standards . . . . "

4. AS 23 .10 .145  reads:
Definitions. Term s used in §§ 5 0 -1 5 0  o f 

this chap ter shall be defined, where app llca-
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argued that even if the State Wage and 
Hour Division was authorized to promul­
gate 28 AAC 15.100(d)(3), the regulation is 
inconsistent with the state Wage and Hour 
Act and unreasonable and arbitrary, and 
thus cannot withstand judicial review.

i ** "
A. Carry-over of federal law.

T - I t  is undisputed that the FWW is sanc­
tioned under federal wage and hour law. 
See Overnight Motor Transport Co., Inc. v. 
Missel, 316 U.S. 572, 62 S.Ct 1216, 86 L.Ed. 
1682 (1942). Early federal regulations spe­
cifically endorsed its use, under the provi­
sions defining "regular rate of pay." 29 
C.F.R. 778.3 (1950).

Dresser asserts that this federal defini­
tion of "regular rate of pay" carried over 
into state law because no change in that 

".definition was made by the state legisla­
ture. Pointing to the section of the State­
hood Act which continued in full force and 
effect all Territorial laws except as modi­
fied or changed by the Statehood Act itself, 
by the state constitution, or by the legisla­
ture of the new state, Dresser argues that 
coverage, meaning, and interpretation of 

"■'the Alaska Act should parallel that of the 
Fair Labor Standards Act absent a clear 
legislative directive to the contrary. Dress­
er's position seems to be that although the 
state can choose to diverge from federal 
law in this area, it should only be able to do 
so by virtue of legislative enactment, and 
that in this action the bunlen is on the state 
to show that statutory provisions passed by 
the state legislature mandated issuance of 
the regulation at issue. Otherwise, Dresser

b le , as ihey a re  defined in the federa l Fair 
L ab o r Standards Act o f  1938, as amended, o r 
the regu lations udopted under it.

5. T he language o f section 8(d ), see note 2 su ­
p ra , indicates that its p rim ary  concern was 
w ith " law s enacted by C ong ress ."

8. See. e. g., Howarth v. Pfeifer, 443 P .2d 39 , 44 
(A la ska  1968) ("W h a t may be considered a Just 
d isposition o f a dispute at one stage o f  h istory 
m ay not be the same at another stage, con­
sidering changing social, econom ic, and other
cond itions o f soc ie ty   Thus, we ho ld  under
the princip les we have discussed in this opin ion 
that one may now  maintain an action fo r  negli­
gent m isrepresentation , even though that may 
not have been the case under the com m on law

1002 Alaska
contends, the state agency could not, merely 
by issuing regulations, overrule the ireat- 
ment of the FWW under federal/Territorial 
law, carried over into state law by the 
Statehood Act.

[1] We do not find this argument per- 
suasive. We think that the text of section 
8(d) of the Statehood Act made it clear that 
federal legislative enactments were to be 
carried over unless overruled by the state 
constitution or the state legislature.5 \ve 
do not interpret it as having automatically 
incorporated and maintained federal case 
law or, as Dresser argues, administrative 
law, unless and until changed by the legisla­
ture. This court has not held itself bound 
by federal judicial rulings entered prior to 
the date of statehood, regardless of whether 
or not the state legislature has acted in a 
given area.* We think it would be equally 
awkward to hold state agencies bound by 
federal regulations extant as of statehood. 
Such a result would ur.duly restrict state 
agencies and inordinately burden the legi>- 
iature.

[2] Nor are we convinced that the te rm s 
of the Alaska Wage and 'four Act evince an 
intent to bind the State Wage and Hour 
Division to federal regulatory definitions 
I t is true that AS 23.10.050 manifests an 
intent to safeguard "existing" minimum 
wage and overtime standards, but we can ­
not give this the strained reading of having 
petrified wage and hour law as of the tim e 
of its enuctmenL That provision is an ex­
in years gone b y ." ); In re Mackav, 416 P .d  
823, 837  (A laska  1964) ("W e  do not agree with 
the respondent's contention that there should 
be read into section 8(d ) o f the A laska State­
hood Act an intent to  lim it the powers o f the 
Suprem e C ou rt o f  A la s k a . . . .  Congress can ­
not lim it this court's power to discipline Alus- 
kan law yers either d irectly o r by continuing m 
force the p rovision o f a te rrito ria l statute 
claimed by the respondent to have that el 
fee t."). Cf. Surma v. Buckalew, 629 P.2d 969 
(A laska  1981) (p rosecutor's non-statutonly 
based prom ise o f immunity in retu rn lo r testi­
m ony is binding under ,\Jaska Constitution re ­
gard less o f  federa l ru le ).
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of general policy, not a specific 
' '• jb it io n  of change.

Dresser's next argument is based 
AS 23.10.145, which indirates that 

used in [the Alaska Wage and#3°
•^^Ijerms

" Act] shall be defined, where applica-STflour~ ̂  w they are defined in the federal Fair 
^JAbor Standards Act of 1938, as amended, 

regulations adopted under it." On 
ifl it fwe, this provision presents a strong 
•Abdication that the federal definition of 
■• -̂Tegular rate of pay” is binding on the

bor and which are not inconsistent with [the 
Alaska Wage and Hour Act]." *

We must interpret the statutory scheme 
as a whole and in such a way that separate 
provisions do not conflict.* Here, we agree 
'w ith the state’s argument that AS 23.10.145 
directs the courts to apply federal regula­
tory definitions “ where applicable," and 
that such definitions are "applicable" only 
when the state director of the Wage and 
Hour Division and the Commissioner of La­
bor have refrained from defining terms in 
the state regulations, pursuant to their dis-

■ 'fjju te Wage and Hours Division. However, cretionary authority under AS 23.10.085 and 
statutory Drovisions undercut th is m r-.  . _____ _- ̂  0iher statutory provisions undercut this
AS 23.10.085(b) provides that the 

regulations to be issued by the Wage 
Hour Division "may .. . define terms 
in [the Alaska Wage and Hour Ac t]";7 
AS 23.10.095 provides that the state 

^ffiin'miasioner of Labor “may adopt regula-
-  b*s and interpretations which are made by 
?*thi:administrator of the Wage and Hour 
: Division of the federal Department of La-

AS 23.10.085 reads:
Scope o f  administrative regulations. (a ) 

The d irector may issue, amend o r  rescind 
such adm inistrative regu lations not inconsist- 
ent with the purposes and p rovisions o f 

' . ' , i  §5 50 -1 50  o f  this chapter which a re  neces- 
i 'Z  sary fo r the adm in istration o f  §§ 5 0 -1 5 0  o f  

this chapter.
’pti*- (b) The rcRu lations may. w ithou t lim iting 

the generality o f (a ) o f  this section , define 
■'** terms used in §§ 5 0 -1 5 0  o f  this chapter, and 

the restriction o r p roh ib ition  o f  industria l 
‘ Zf: homework o r  o f the o th e r acts o r  practices 

which the d irecto r finds app rop ria te  to carry  
•.ijy;*- out the purpose o f §§ 5 0 -1 5 0  o f  th is chapter, 

or to prevent the circum ven tion  o r  evasion o f 
j g f  H  30-150 o f  this chapter.
• ,•3 *5? ’ (c) The regu lations m ay perm it deductions 
■O&r by an em p loye r from  the m inimum  wage

t applicable under §§ 5 0 -1 5 0  o f  this chapter to  
his employees fo r the reasonab le cost, as 
determined by the d irec to r on an o c  ipatlon 

• i& t 'i basis, o f fu rn ish ing board  o r lodging f board

t.o r lodging is custom arily  fu rn ished by the 
 ̂employer and used by the employee.

As 23.10 .095 reads:
Adoption o f  federal regulations. The com ­

missioner m ay adopt regu lations and In ter­
pretations which are made by the adm imstra- 

lo r o f the W age and Hour D iv ision o f the 
federal Departm ent o f  Labo r and which are 

not inconsistent w ith §§ 5 0 -1 5 0  o f this chap­
ter.

23.10.095.10 We reject Dresser’s contention 
that AS 23.10.145 is a mandatory directive 
to both courts and agencies, to be overruled 
only by the legislature. Such an interpreta­
tion would substantially nullify AS 23.10.- 
085 and 23.10.095.

[4] For the above reasons, we conclude 
that the Director was authorized to promul­
gate 8 AAC 15.100(dX3).
9. See  In re Estate o f Hutchinson, 577  P.2d 

1074, 1075 (A la ska  1978); State v. City o f  An­
chorage. 513 P .2d 1104, 1110 (A laska 1973).

10. This in terp retation is consistent w ith ou r 
ru llnR  in McGinnis v. Stevens, 543 P.2d 1221, 
1238 -3 9  (A laska  1975), where we held that a 
prison inmate was not entitled to the m inimum 
wage fo r institu tiona l job s. W c relied partia lly  
on AS 23 .10 .065 :

AS 23 .10 .065  is based on the federal Fair 
L abo r S tandards Act o f 1938 and the term s 
used in the A laska statute are defined in the 
same way as in the federa l act. A p risoner is 
not an ‘employee' o f the state under the fed­
e ra l act, and there fore is not so by v irtue o f 
AS 23 .10 .065 M oreover, even were we to 
regard the inmates here as employees, state 
employees a re  excluded, by v irtue o f  AS 23.- 
10 .055 (5 ), from  the operation o f the statute. 
F ina lly , the leg is lative h istory indicates that 
Congress did not intend ihe Fair Labor S tan­
dards Act to cover prisoners, and we find no 
indication that the state statute was not 
meant to have para lle l ’non-coverage.’ W e 
sim ply cannot say that the distinction be­
tween prisoners In Institutions and free  citi­
zens on the lab o r m arket Is suspect.

Id. (foo tnotes om itted). McGinnis did not In­
vo lve a state regu lation exp lic itly  re jecting the 
FLSA  ru le on p risoners, however, so ou r appli­
cation o f the federa l definition there was in 
accordance w ith ou r present holding.
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B. Validity of 8 . iAC 15.100(d)(3).
The parties have attempted to stipulate 

to two matters affecting1 the scope of this 
court’s review: (i) that 8 AAC 15.100(d)(3) 
is an interpretative regulation, and thus 
subject to review under the independent 
judgment standard; and (2) that the sole 
statutory provisions which form the basis 
fo r the regulation are AS 23.05.160 and AS 
23.10.060. • u . ‘ .

[5] Although the parties’ efforts toward 
simplifying; the issues in a case are always 
appreciated, stipulations as to the law are 
not binding upon the court. "Counsel . . .  
may agree as to the facts, but they cannot 
control this court by stipulation as to the 
sole or. any question of law to be deter­
mined under them." San Francisco Lum­
ber Co. v. Bibb, 139 Cal. 325, 73 P. 864, 865 
(1903).11 This rule regarding stipulations of 
law is particularly appropriate where, as 
here, the case involves a matter of public 
policy. See generally Annot., 92 A.L.R. 663, 
666 (1934). We think these considerations 
require us to look beyond the parties' stipu­
lation in our analysis of the applicable law.

[6] We conclude that the regulation 
here is "quasi-legislative". In Kelly v. Za- 
marcllo, 486 P.2d 906, 909-11 (Alaska 197JJ, 
(footnotes omitted), we distinguished be­
tween quasi-legislative and interpretative 
rule-making:

Professor Davis characterizes the differ­
ence in judicial attitude toward certain 
administrative rules .as a distinction be­
tween ‘legislative regulations' and ‘inter­
pretative regulations.’ He has defined 
‘legislative rule' as ‘the product of an 
exercise of legislative power by an ad­
ministrative agency, pursuant to a grant 
of legislative power by the legislative 
body.’ ‘ Interpretative rules,’ he states, 
'are rules which do not rest upon a legis­
lative grant of power (whether explicit or 
inexplicit) to the agency to make law.’ 
The distinction is not always easy to

11, See also Anchorage v. Geber, 592 P.2d 1187. 
1191-92 & 1192 n .8 (A laska  1979), where we 
ove rru led  as "111 advised" that portion  o f  Lay- 
land v. Stale, 535 P.2d 1013 (A la ska  1975) sug­
gesting that parties' concessions regarding in­

draw, since as Davis points out, ‘Interpre­
tative rules sometimes rest upon statuto­
ry authority to issue them. * * •'

[T]he distinction between legislative and 
interpretative rule-making is a helpful 
one when reviewing regulations adopted 
by state administrative agencies. We 
hold, therefore, that when a regulation 
has been adopted under a delegation of 
authority from the legislature to the ad­
ministrative agency to formulate policies 
and to act in the place of the legislature, 
we should not examine the content of the 
regulation to judge its wisdom, but 
should exercise a scope of review not 
unlike that exercised with respect to a 
statute.

Thus, where an administrative regula­
tion has been adopted in accordance with 
the procedures set forth in the Adminis­
trative Procedure Act, and it appears 
that the legislature has intended to com­
mit to the agency discretion as to the 
particular matter that forms the subject 
of the regulation, we will review the reg­
ulation in the following manner: First, 
we will ascertain whether the regulation 
is consistent with and reasonably neces­
sary to carry out the purposes of the 
statutory provisions conferring rule-mak­
ing authority on the agency. This aspect 
of review insures that the agency has not 
exceeded the power delegated by the leg­
islature. Second, we will determine 
whether the regulation is reasonable ami 
not arbitrary. This latter inquiry is prop­
er in the review of any legislative enact­
ment

We think it clear that AS 23.10.085 ar..l 
23.10.095 12 constitute a delegation of au­
thority from the legislature to the agency 
to formulate j>olicies, leaving to the agen­
cy's discretion the issue whether federal 
definitions of "regulnr rate of pay" and

le rp rc ta tions o f law  are binding upon the 
courts.

12. See notes 7 and 8 supra.
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other terms can be applied consistently with 
Alaska's Wage and Hour Act. Thus, we 
hold that the “ reasonable and not arbi­
trary" test is applicable.
[7] The parties stipulated to the specific 

statutory provisions upon which the state 
relies to justify the regulation. These are 
AS 23.05.160,11 which requires that an em­
ployee be informed of his rate of pay at the 
time of hiring and of any change in that 
rate on the payday prior to the change, and 
AS 23.10.060,u which requires the one and 
one-half overtime rate not only for hours 
worked over forty per week, but also for 
hours worked over eight per day.
Dresser argues that 8 AAC 15.100(d)(3) 

furthers neither of these statutory provi­
sions; and indeed, our assessment of the 
parties' arguments indicates that the regu­
lation is related only tenuously, if at all, to 
these provisions. However, the state’s brief 
argues that the regulation is grounded in 
policy considerations beyond those con­
tained in the two statutes. Although 
Dresser argues that this disregard of the 
stipulation is improper, wc have concluded 
for the reasons noted above that the stipu­
lation is not binding upon this court. In 
another case in which the parties had at­
tempted to stipulate to the purpose of a 
legislative enactment, the New York Court 
of Appeals noted:

We are not bound by stipulations in 
respect of the purpose of legislation. 
Laws are not to be declared' invalid upon 
the consent of parties. We must deter­
mine their purpose und tendency for our­
selves.

£1 Fougera & Co., Inc. v. City of New York, 
224 N.E. 269, 120 N.E. 6-12, 643 (1918).
IS. As 23 .05 .160 reads:

Notice o f wage payments. An em p loyer 
shall no tify  his em ployee in w riting at the 
time o f hiring o f the day and place o f pay ­
ment. and the ra te  o f pay, and o f  any change 
with respect to these Items on the pay day 
before the time o f  change. An em p loyer may 
give this notice by posting a statement o f  the 
facts, and keeping It posted consp icuously at 
o r nenr the place o f  w o rk  where the state­
ment can be seen by each em ployee as he 
comes o r goes to his place o f  w ork .

14. The app licab le portion o f  AS 23 .10 .060 
reads:

The public policy underlying the Alaska 
statutory scheme is given as follows in AS 
23.10.050: . .. , ,

Public Policy. I t is the public policy of 
the state to 
(1) establish minimum wage and over­

time compensation standards for workers 
at levels consistent with their health, effi­
ciency and general well-being, and 
- (2) safeguard existing minimum wage
and overtime compensation standards 
which are adequate to maintain the 
health, efficiency and general well-being 
of workers against the unfair competition 
of wage and hour standards which do not 
provide adequate standards of living.

On the basis of these policy pronounce­
ments, the state argues that the basic con­
cern of the legislature wns protection of the 
worker’s well-being against unfair wage 
and hour standards, and that this concern is 
of particular importance in Alaska, where 
the cost of living is higher than in other 
states. The state also argues that prohibit­
ing the FWW would be to the worker’s 
advantage, and cites the present case as an 
illustration: claimant Woody would be enti­
tled to $3,956.76 if the regulation were up­
held.

More specifically, the state argues that as 
the number of hours worked in a particular 
week increases, the "regular rate of pay" 
decreases; as the "regular rate" decreases, 
the resultant "overtime rate" decreases; 
and thus the effect of allowing the FWW is 
counter-productive to the stated purposes of 
the Act. The state insists, further, that the 
FWW makes it financially advantageous

Payment fo r overtime. No em p loyer who 
em ploys em ployees en ta iled  In commerce, o r  
other business, o r  In the p roduction o f goods 
o r  m ateria ls In A laska may em p loy an em ­
ployee not acting in a supe rv iso ry  capacity , 
either m ale o r  fem ale , fo r a w orkw eek longer 
than 40 hou rs o r  fo r  m ore than eight hours a 
day, except thnt if the em p loyer finds it nec­
essary to em p loy  an em ployee In excess o f 40  
hours a week o r  eight hours a day, com pen­
sation fo r  the overtim e at the ra te  o f one and 
one-hatf times the regu la r ra te  o f  pay sha ll be 
paid, and this p rovision  is considered inc lud­
ed tn a ll contracts o f em ployment.
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for an employer to hire an employee to 
work long overtime hours rather than to 
hire more workers, contrary to one purpose 
of the overtime provision, which was to 
force employers to spread employment by 
hiring more persons.1*

We are persuaded that" the state’s posi­
tion is correct. Under a. standard hourly 
wage salary, as a worker's overtime hours 
■ increase, the average hourly wage increas­
es. Under the FWW, as a worker’s over­
time hours increase, the average hourly 
wage decreases. This contravenes the poli­
cies of requiring increased overtime com­
pensation and promoting the spreading of 
employment

Thus, we must conclude that the regula­
tion’s definition of “ regular rate of pay" so 
as to exclude use of the FWW is consistent 
with, and reasonably necessary to carry out, 
the purposes of the relevant statutory pro­
visions. The regulation does not exceed the 
power delegated by the legislature. Fur­
ther, 8 AAC 15.100(d)(3) is a reasonable and 
non-arbitrary method of furthering the 
statute’s policies.1*

Dresser raises several collateral argu­
ments concerning the regulation's prohibi­
tion of the “ Belo" pay plan, see Walling-v. 
A.H. Belo Corp., 316 U.S. 624, 62 S.Cl 1223, 
86 L.Ed. 1716 (1942); 29 U.S.C.A. § 207(0. 
and the permissibility of piece-work and 
commission pay plans. The validity of 
these provisions i3 not before us, and we 
perceive no inconsistency so blatant as to 
render the prohibition of the FWW unrea­
sonable or arbitrary.

The judgment of the superior court is 
AFFIRMED.

_ . .

IS . The United States Suprem e C ou rt has re ­
peated ly emphasized this point. In  3ny Ridge 
Operating Co. v. Aaron, £34 U .S . 448 , 460 , 68 
S.C t. 1186, 1194, 92  L E d . 1502, 1514 (1948 ), 
the Court said, "The purpose was to compen­
sate those w ho labored  in excess o f  the sta tu to­
ry  maximum  number o f hou rs fo r  the wear and 
tea r o f  extra  w o rk  and to  spread employm ent

David LEUCH, Appellant, 
v.

STATE of Alaska, Appellee.
No. 5255.

Supreme Court of Alaska.
Sept 25. 1981.

Defendant was convicted, pursuant to 
guilty pleas, before the Superior Court. 
Fourth Judicial District, Fairbanks, James 
R. Blair, J., of two counts of grand larceny, 
and he appealed sentence. The Supreme 
Court, Rabinowitz, C. J., held that: (l) 
where an offense is against only property, 
involving no physical threats or violence, 
where it is the offender’s first felony con­
viction, and where there is no background 
of unsuccessful paroles or probations which 
would indicate that probation is unsuitable 
to protect the public, to deter the offender, 
and to further his rehabilitative process, 
probation, coupled with restitution, is the 
appropriate sentence unless other factor 
militate against it, and (2) concurrent sen­
tences of eight years with four suspended 
was excessive ind upon remand defendant 
should receive concurrent sentences which, 
including any period of suspension and pro­
bation, did not exceed five ye,. t in total 
length.

Sentence reversed and remanded.
Matthews, J., dissented and filed opin­

ion in which Burke, J., joine '.

1. Criminal' Law «=>9R<?2(1)
Absent a conviction, an indictment i? 

absolutely no evidence of guilty conduct
through inducing em p loyers to shorten hout' 
because o f the pressure o f ex tra  cost."

16. The parties have not addressed, and we e\ 
press no op in ion concerning, the ques«ic>:t 
w hether there m ay be any con flict between e 
AAC 15 .100 (d )(3 ) and AS 23 .10 .060 (17 ) ar.J 
(1 8 ) , enacted in ch. 31, § 1. SLA  1980.
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Edmund N. O rbeck  
Comm iss ione r  
D epa r tm en t  o f  L a b o r  
P .O .  Box 1146  
J u n e au ,  A l a s k a  99802

Re : Use o f  F l e x - T im e  Con­
t r a c t s  u n d e r  S t a t e  
Wage and Hour A c t ;  
A .G . F i l e  J - 6 6 - 2 6 3 - 7 8

D ea r  Comm iss ione r  O rbeck :

You have a sked  o u r  o p i n i o n  as t o  w h e th e r  c e r t a i n  
methods f o r  compensa t ing  em p lo y e e s ,  r e f e r r e d  t o  g e n e r a l l y  
as " f l e x - t i m e " ,  " f l e x i t i m e " ,  o r  " f l u c t u a t i n g  workweek" p l a n s ,  
may be u sed  by em p lo y e r s  i n  A la s k a  c o n s i s t e n t  w i t h  th e  p ay ­
ment f o r  o v e r t im e  p r o v i s i o n  o f  th e  s t a t e ’ s Wage and Hour 
A c t ,  AS 2 3 . 1 0 . 0 6 0 .  We u n d e r s t a n d  th e se  p l a n s  a r e  u sed  
f r e q u e n t l y  by em p lo y e r s  to  p r o v i d e  a s t e a d y  income l e v e l  
t o  emp loyees  whose h o u r s  o f  w o rk  v a r y  c o n s i d e r a b l y  f r om  
week t o  week. Y ou r  q u e s t i o n  a r i s e s  because  t h e s e  
" f l u c t u a t i n g  workweek" pay p l a n s  a r e  s p e c i f i c a l l y  r e c o g ­
n i z e d  as v a l i d  unde r  the  F a i r  L a b o r  S ta n d a rd s  A c t  o f

j

1938  , as amended (F L S A ) , 29 U . S .C .  § 201  e t  s e q .  , th e  
^  f e d e r a l  c o u n t e r p a r t  t o  the  s t a t e ’ s o v e r t im e  p r o v i s i o n s .

However , t h e s e  k in d s  o f  p l a n s  a r e  n o t  a d d r e s s e d  unde r



Commiss ione r  _ . • Page  2
^ Depar tment o f  L abo r

•' Edmund N. Orbeck F eb ru a ry  10 ,

r e l e v a n t  s t a t e  laws o r  r e g u l a t i o n s  d e a l i n g  w i t h  o v e r t im e .  
At l e a s t  one em p lo y e r  i n  th e  s t a t e  i s  p r e s e n t l y  u s i n g  
f l e x - t i m e  p l a n s  t o  compensate  c e r t a i n  o f  i t s  emp lo yee s  , 
and th e  Wage and Hour D i v i s i o n  o f  y o u r  d epa r tm en t  ha s  
t a k e n  t h e  p o s i t i o n  t h a t  th e  e m p lo y e r ' s  use  o f  t h o s e  p l a n s  
i s  i n c o n s i s t e n t  w i th  th e  s t a t e ' s  Wage and Hour A c t ,
M  ' 2 3 11 0 0 5 0 , -  2 3 , 1 0 J . 5 0 .

The f a c t  t h a t  f l e x - t i m e  i s  p e rm i s s a b l e  u n d e r  t h e  
FLSA does n o t ,  i n  and o f  i t s e l f ,  r e q u i r e  t h a t  th e  S t a t e  o f  
A l a s k a  a l s o  p e rm i t  i t s  u se  by em p lo y e r s  w i t h i n  the  s t a t e .  
The FLSA p r e s c r i b e s  o n l y  minimum r e q u i r em en t s  w i th  w h ic h  
a l l '  c o v e r e d  em p lo y e r s  i n  th e  U n i t e d  S t a t e s  must c om p ly ,  
h o w e v e r , - i t  does n o t  p r o h i b i t  th e  s t a t e s  f r om  a d o p t i n g  
wage and h o u r  requ iremer . :s  more s t r i n g e n t  th an  t h o s e  
e s t a b l i s h e d  i n  th e  FLSA. S e e , s e c .  1 8 ( a ) ,  FLSA; 29 
JJ...S . C.*s § . 2 1 8 ( a )  ; a l s o  29 C .F .R .  , § 7 7 8 . 5 .  The q u e s t i o n ,
t h e n ,  i s  w he th e r  th e  s t a t e  has i n  f a c t  adop ted  a  more
s t r i n g e n t  app roach  t o  th e  payment o f  o v e r t im e  th an  
- tha t  t a k e n  unde r  th e  FLSA. I t .  i s  o u r  c o n c l u s i o n  t h a t
th e  s t a t e  has n o t  done s o .  We b e l i e v e ,  h ow eve r ,  t h a t
y o u r  depa r tm en t  may p r o h i b i t  th e  use  o f  f l e x - t i m e  p l a n s  
i n  A l a s k a  th ro u gh  p r o p e r  a d o p t i o n  o f  a p p r o p r i a t e  r e g u l a ­
t i o n s  .C

1978
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-r . - The b a s i c  payment o f .  o v e r t im e  p r o v i s i o n s  o f  t h e
s t a t e  a n d . . f e d e r a l  law. a r e  q u i t e ,  s im i l a r . . .  / I . . . - S e c .  7 ( a )  ( 1 )  
o f  th e  FLSA, 29 U. .S .C :r..§:- 207  (a). ( 1 )  p r o v i d e s , in.. p e r t i n e n t  
p a r t  , - ;as f o l l o w s .  ......... _ .. .

  ‘.i-er . > .[N ]o  em p lo ye r  s h a l l  emp loy any o f  h i s  em p lo y e e s  
. . . f o r  a"workweek l o n g e r  than f o r t y  h o u r s  u n ­
l e s s  s a i d  emp loyee  r e c e i v e s  compensa t ion  f o r  h i s  
employment i n  e x c e s s  o f  the  h ou rs  above s p e c i f i e d  
a t  a r a t e  n o t  l e s s  than  one and o n e - h a l f  t im e s  
th e  r e g u l a r  r a t e  a t  which he i s  emp loyed .
(emphas is  added)

C

AS 2 3 . 1 0 . 0 6 0  p r o v i d e s  i n  p e r t i n e n t  p a r t :

No em p lo y e r  . . . may employ an employee . . . 
f o r .  a workweek l o n g e r  than  40 h ou r s  . . . e x ­

c e p t  t h a t  i f  th e  em p lo y e r  f i n d s  i t  n e c e s s a r y  
t o  emp loy an emp loyee i n  excess  o f  40 h o u r s  a 
week . . . c ompen sa t ion  f o r  th e  o v e r t im e  a t  
th e  r a t e  o f  one and o n e - h a l f  t im es  th e  r e g u ­
l a r  r a t e  o f  pay s h a l l  be p a id .  (emphas is  
added)

/_1 The s t a t e  a c t  does r e q u i r e  t h a t  o v e r t im e  be p a i d  f o r  h o u r s
worked  i n  e xcess  o f  e i g h t  i n  one day i n  a d d i t i o n  t o  th e  
r e q u i r em e n t  o f  b o th  a c t s  t h a t  o v e r t im e  be p a id  f o r  w o rk  i n  
exces s  o f  40  h ou r s  i n  a w'eek, however t h a t  d i f f e r e n c e  i s  
n o t  a t  i s s u e  h e r e .

— 1

■ V ‘
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Under b o t h  s t a t u t e s  the  em p lo y ee ' s  " r e g u l a r  r a t e

can oe computed, ay way o r  r e g u l a t i o n , ,  t o e  u . s .  Department 
o f  L a b o r  has s t a t e d  t h a t  " f l e x - t i m e "  pay p l a n s  a r e  an
a c c e p t a b l e  method o f  d e t e rm in i n g  th e  em p lo y e e ’ s " r e g u l a r  
r a t e " .  29 C . F . R .  7 7 8 . 1 1 4 .  I t .  has been sugg e s te d  t h a t  
y o u r  d epa r tmen t , luu s t -  . a l s o . . r e c o g n i z e  f l e x - t i m e  a s ,  a v a l i d ,  
method o f  compensa t ing  f o r  o v e r t im e  as th e  r e s u l t  o f  AS 2 3 . -  
1 0 . 1 4 5  which p r o v i d e s :

Te rm s -used  i n  §§ 5 0 - 1 5 0  o f  t h i s  c h a p t e r  s h a l l

F o r  two r e a s o n s ,  we do n o t  r e a d  t h i s  p r o v i s i o n  as 
r e q u i r i n g  th e  a d o p t i o n  o f  f l e x - t i m e  in  A l a s k a ,  however .  
F i r s t ,  29 C . F . R .  § 7 7 8 . 1 1 4 ,  th e  " f l u c t u a t i n g  workweek" p r o ­
v i s i o n ,  i s  n o t  a " d e f i n i t i o n "  o f  a te rm . I t  i s  m e r e l y  one 
o f  many " i n t e r p r e t a t i o n s "  r e c o g n i z e d  by the  f e d e r a l  g o v e rn ­
ment i n  im p lem en t ing  the  FLSA. The f e d e r a l  r e g u l a t i o n s ,  
t h em s e lv e s ,  explicitly state t h a t  the  v a r i o u s  p r o v i s i o n s  
o f  29 C .F .R .  § 7 7 8 ,  o f  wh ich " f l u c t u a t i n g  workweek" i s  a 
p a r t ,  a r e  " t h e  o f f i c i a l  i n t e r p r e t a t i o n  o f  th e  Depa r tmen t 
o f  L a b o r  w i t h  r e s p e c t  t o  the  meaning and a p p l i c a t i o n  o f

C be d e f i n e d ,  where a p p l i c a b l e ,  as th e y  a re  de ­
f i n e d  i n  the  f e d e r a l  F a i r  L abo r  S ta n d a rd s  Act
o f  1 9 3 8 ,  as amended, o r  the  r e g u l a t i o n s  
a d op ted  u nde r  i t .  -
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the  maximum h o u r ’s and o v e r t im e . p a y  r e q u i r em e n t s  o f  s e c t i o n  
7 - o f .  the'. [.FLSA] . " - t ( e m p h a s i s .  added ) 1 The s t a t e  Wage, and 
Hour Act s p e c i f i c a l l y - . - r e c o g n i z e s ' t h i s  d i s t i n c t i o n  between 
‘ ' d e f i n i t i o n s ’ * and " i n t e r p r e t a t i o n s " .  AS 2 3 . 1 0 . 0 9 5  
a u t h o r i z e s ,- b u t  does n o t  r e q u i r e ,  a d o p t i o n  o f  r e g u l a t i o n s  
and " i n t e r p r e t a t i o n s " " m a d e  u nde r  th e  f e d e r a l  a c t , ,  w h i l e  
AS~23.,10 >145 ̂ c l e a r l y  r e q u i r e s - a d o p t i o n - o f - f e d e r a l .  de-^_'. 
f i n i t i o n s , ? " w h e r e - a p p l i c a b l e " •• -  -  • -

B u t  even i f  29 C . F . R .  § 7 7 8 . 1 1 4  c o u ld  be d e s c r i b e d  
f  as a " d e f i n i t i o n "  f o r  p u rp o se s  o f  AS 2 3 . 1 0 . 1 4 5 ,  i t  wou ld
C  r -  -V  _ . *

s t i l l  o n l y  be b in d in g  on th e  s t a t e  i f  i t  i s  " a p p l i c a b l e " .
We t a k e  th e  s t a t u t e ' s  use  r f  "where  a p p l i c a b l e "  t o  mean i f  
i t  f i t s  a g i v e n  s i t u a t i o n ;  i f  i t  i s  f i t ,  s u i t a b l e ,  p e r t i n e n t ,  
a p p r o p r i a t e ,  o r  c a p a b le  o f  b e in g  a p p l i e d ;  i f  i t  i s  a p p l i ­
c a b l e  t o  th e  h a b i t s  and c o n d i t i o n s  o f  s o c i e t y .  McQueeney v .  
C a t h o l i c  B i sh op  o f  C h i c a g o , 159 N . E . 2d 4 3 ,  47 (A p p .C t .  1 1 1 .  
1 9 5 9 ) ;  W h i tney  v .  Amer ican F i d e l i t y  Company, 215 N . E . 2d 7 6 7 ,  
768 (Mass. 1 9 6 6 ) ;  Fuchs v .  G oe , 163 P . 2d 7 8 3 ,  792 (Wyoming
1 9 4 5 ) .  Therefore, the department could determine upon
- ■ : r . t a t r c .' "---- : - ■
e x am in a t i o n  t h a t  a g i v e n  d e f i n i t i o n  c o n t a in e d  i n  the  FLSA
o r  th e  r e g u l a t i o n s  ad op ted  unde r  i t  does n o t  a d e q u a t e l y  o r  
a p p r o p r i a t e l y  a d d re s s  w o rk in g  c o n d i t i o n s  o r  th e  wo rk  s i t u a -  
t i o n  i n  A l a s k a .  Once the  d epa r tm en t  has made t h a t  d e t e r ­
m in a t i o n ,  i t  may p r o p e r l y  a d o p t  a d i f f e r e n t  d e f i n i t i o n ,  
a p p r o p r i a t e  t o  A l a s k a .  I n  d o ing  s o ,  h oweve r ,  i t  must
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ad op t  t h a t  d e f i n i t i o n  as a . r e g u l a t i o n  unde r  .the p r o c e du r e s  
p r e s c r i b e d - i n  th e  S t a t e ' s  A d m in i s t r a t i v e  P r o c e d u r e  Ac t .
•(AS 4 4 . 6 2 ) .  i f i t  i s _ . t o . have ,  any e n f o r c e a b l e  e f f e c t . .

- ....... -• T h e . p r e c e d i n g . d i s c u s s i o n  s e t s  o u t  some..of . t h e
g e n e r a l  p a ram e te r s ,  o f  th e  r e l a t i o n s h i p  between th e  FLSA and 
fthe_ s tate_^ s_. Wage_and Hour_ Ac t . The _ s t a t e  a c t  sp e c i f i c a  1 l y  
• lo oks  to -  t h e . f e d e r a l - p r o v i s i o n s  f o r  s u b s t a n c e .  I n  a d o p t in g  
t h i s  l e g i s l a t i v e  scheme, we t h i n k  th e  L e g i s l a t u r e  e v id enced  
a c l e a r  i n t e n t i o n  t o  f o l l o w  th e  f e d e r a l  a pp ro ach  to  wages 
and h ou r s  c l o s e l y ,  e x c ep t  i n  th o s e  s i t u a t i o n s  where th e  
D epa r tm en t  o f  L a b o r  d e t e rm in e s  t h a t  che f e d e r a l  p r o v i s i o n s  
■are in ad eq u a te  o r  i n a p p r o p r i a t e  when a p p l i e d  t o  w o rk ing  
i n  A l a s k a .  C o n s e q u e n t l y ,  i f  th e  s t a t e  d e te rm in e s  t h a t  
c e r t a i n  a s p e c t s  o f  i t s  Wage and Hours Act s h o u ld  be a p p l i e d  
i n  a manner more, s t r i n g e n t  th an  r e q u i r e d  u nde r  th e  FLSA 
and the  r e g u l a t i o n s  a d op ted  unde r  i t ,  the  a r e a s  o f  d i f ­
f e r e n c e  between the  f e d e r a l  and s t a t e  laws s h o u ld  e i t h e r  
be s e t  o u t  c l e a r l y  i n  th e  Act o r  i n  th e  d e p a r tm e n t ' s  
r e g u l a t i o n s  a d op ted  u nde r  th e  Ac t .^

N o th in g  i n  the  s t a t e ' s  c u r r e n t  s t a t u t e s  o r  r e g u l a ­
t i o n s  i n d i c a t e s  t h a t  f l e x - t i m e  i s  n o t  an a c c e p t a b l e  method 
o f  c ompen sa t ing  f o r  o v e r t im e  wo rk  unde r  th e  A l a s k a  a c t .  At 
th e  same t im e ,  th e  f e d e r a l  r e g u l a t i o n s  c l e a r l y  p e rm i t  f l e x -
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t ime unde r  t h e . FLSA, . a f t e r  w h ic h . t h e  s t a t e ,  a c t  i s  c l o s e l y  
p a t t e r n e d .  ^Under t h o s e  c i r c u m s t a n c e s ,  t h e  d epa r tm en t ,  
may n o t  s im p ly  make in dep enden t  ad hoc d e t e rm in a t i o n s  o f  
a c c e p t a b l e  methods o f  o v e r t im e  compensa t ion .  U n l e s s  th e  
s t a t e  a c t  i s  c le a r . . . o n  . i t s  f a c e t h e . d epa r tmen t ,  must e i t h e r  
e s t a b l i s h  i t s  own s tanda rd s '  ( r e g u l a t i o n s )  o r  f o l l o w ’ I?.-. 
t h o s e  ^ e s ta b l i s h ed - .u n d e r  th e  FLSA.". . . .•
,U  ** ■ ^  • . L . ». JL v' A k . . .  V  v. V  t  . •. ► . . -  • - . ■ .  -  . -

r: .  vThere a r e  a t  l e a s t  two independen t  r e a s o n s  f o r . ,
th e  d epa r tm en t  a d o p t in g  i t s  own wage and h ou r  s t a n d a r d s .  
F i r s t ,  p r o p e r l y  ad op ted  and e n f o r c e a b l e  r e g u l a t i o n s  im­
p lem en t in g  th e  s t a t e  Wage and Hour Act w i l l  a s s u r e  t h a t  
em p lo y e r s  have adequa te  n o t i c e  o f  the  r e q u i r e m e n t s  w i th  
which , th e y  must comply i n  A l a s k a .  I n  th e  ab sence  o:r 
s t a t e  s t a n d a r d s ,  A l a s k a  em p lo y e r s  have o n l y  t h e  f e d e r a l ’ 
law and r e g u l a t i o n s  f o r  d e t e rm in in g  how to  comp ly  w i t h  
a p p l i c a b l e  wage and h ou r  l aw s .  Second , e s t a b l i s h e d  s t a n ­
d a rd s  a l s o  i n s u r e  t h a t  th e  d e p a r tm en t ' s  wage ana h ou r  
e n fo r c em en t  a c t i v i t i e s  w i l l  be c o n s i s t e n t  t h r o u g h o u t  th e  
s t a t e .  . . .  . ... :•

S in c e  th e  o n l y  s t a n d a r d s  f o r  o v e r t im e  e n t i t l e m e n t  
c u r r e n t l y  i n  e x i s t e n c e  a r e  th o s e  adop ted  unde r  t h e  f e d e r a l  
FLSA, we must c on c lu d e  t h a t  th e  depa r tmen t  may n o t  p r e s e n t l y



-Edmund N. Orbeck F eb ru a ry  10 , 1973-Commissioner Page 8•Department o f  Labor

- r e f u s e  to' r e c o g n i z e  f l e x - t i m e  p l a n s  e s t a b l i s h e d  u n d e r  29  
rC . F .R 7  :§--778 .11 -4 . -'•’fh'e s ta" te : a c t  does n o t ,  on i t s  f a c e ,
' p r o h i b i t ' ' ‘ f l e x - t i m e  pTahs . '  -'-As i n d i c a t e d  ab ove ,  'the- s t a t e  
and f e d e r a l  o v e r t im e "  p ' r o v x s io n s  a r e  q u i t e  s im i l a r * ,  and  
• the- f e d e r a l  p r o v i s i o n  -has -been i n t e r p r e t e d  t o  p e r m i t - f l e x ­
t ime.----We have  no d o u b t ,'■*- t h e r e f o r e / ' ' t h a t  the  s t a t e " p r o v i s i o n  
than a l s o - -b e  -so - i n t e r p r e t e d .  - -We a r e  a l s o  o f  t h e  o p i n i o n  
t h a t  th e  d epa r tm en t  c o u l d ,  th ro u g h  a d o p t i o n  o f  an a p ­
p r o p r i a t e  r e g u l a t i o n ,  i n t e r p r e t  th e  s t a t e  a c t  as n o t  p e r ­
m i t t i n g  - f l e x - t im e  p l a n s .  However ,  u n t i l  the  d e p a r tm en t  
a d o p t s  r e g u l a t i o n s '  wh ich  e i t h e r  s p e c i f y  e x c l u s i v e  s t a n d a r d s  
f o r  th e  d e t e rm in a t i o n  o f  o v e r t im e  e n t i t l e m e n t  o r  r e j e c t  s p e c i f i c  
p o r t i o n s ' o f  th e  f e d e r a l  s t a n d a r d s , emp loye rs  i n  A l a s k a  
'a re  e n t i t l e d  t o  r e l y  on t h e i r  c om p l ian ce  w i t h  th e  f e d e r a l  
s t a n d a r d s  as  a l s o - c o n s t i t u t i n g  c om p l i a n ce  w i t h  th e  s t a t e ' s  
Wage and Hou r A c t .  --------: - - ------

S i n c e r e l y  y o u r s ,
AVRUII M. GROSS / '" t  
A TT 0RW 1  GENERAL )
By; m w X lR on a ld  W. L o r e n s e n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

RWL: j  f
C



• ^ A D V E R T I S I N G
•'...•■••ORDER

o f  f M
NOTICE T O  PUBLISHER

IN VO fCE  MUST BE IN TR IPL IC A TE  SHOW ING A D V E R W S rN G  
O R D E R  NO .. C E R T IF IE D  A F F ID A V IT  OF PU BL IC A T IO N  (PA RT  
2 OF TH IS  FO RM ) W ITH  ATTACHED COPY OF A D V E R T IS E ­
MENT MUST BE SU BM ITTED  W ITH IN VO ICE .

— -

D E P T . N O .

A0- 07

A .O . N O . ______ •

2 5 9 5

S o u t h e a s t :  A l a s k a  E m p i r e  
2 3 5  2 n d  S t r e e t  
£ u n e a u ,  A l a s k a  9 9 8 0 1

D e p a r t m e n t  o f  L a b o r  
W a g e  a n d  H o u r  D i v i s i o n  
P . O .  B o x  6 3 0  
J u n e a u , /  A l a s k a  9 9 3 1 1

VENDOR NO.
S A E  7 3 4

DATE OF A.O. ....:
A u g u s t  2 1 ,  1 9 7 8

OATES ADVERTISEMENT REQU IRED : •. . .  ■ • ■
A u g u s t  3 0 , 31  a n d  S e p t e m b e r  1 ,  1 9 7 8

THE M A TER IA L  BETW EEN THE DO UBLE  L IN ES  M UST BE P R IN T E D  IN  :  • .  
ITS E N T IR E T Y  ON  THE DA TES SHOW N . • • :  v J '
b il l in g  A O D R E ^ A la s k a  D e p a r t m e n t  o f  L a b o r  7 %  

A d m i n i s t r a t i v e  S e r v i c e s  
F i s c a l  S e c t i o n  I  / '.v *r  <•!.

- yz.r> !»..»•• • .P . O .  B o x  1 1 4 9  
J u n e a u ,  A l a s k a 99 81 1

AFFIDAVIT-OF-PUBLICATION
U N IT E D  S T A T E S  O F  A M E R IC A

s t a t e  O F  Alaska ss

D IV IS IO N .

B E F O R E  M E , T H E  U N D E R S IG N E D , A  N O T A R Y  P U B L IC  T H IS  D A Y

P E R S O N A L L Y  A P P EA R ED  Je ff  A. Wilson__________ W H O ,

B E IN G  F IR S T  D U L Y  SW O R N , A C C O R D IN G  T O  LAW , SA YS  T H A T

h e / s h e  is  t h e  Gen. Manager o f S . E .  Alaska Empire

P U B L IS H ED  A T  Juneau______________________ |N  S A ID  D IV IS IO N

_____________ A N D  S T A T E  O F Alaska__________A N D  T H A T  T H E

A D V E R T IS E M E N T . O F  W H IC H  T H E  A N N E X E D  IS A  T R U E  C O P Y , 

VAS P U B L IS H E D  IN  S A ID  P U B L IC A T IO N  O N  T H E  . 3 Q th _ D A Y  O F  

A u q U S l;_____________ 19I S .  A N D  T H E R E A F T E R  F O R _ _ 2 ________

C O N S E C U T IV E  D A Y S , T H E  LA ST  P U B L IC A T IO N  A P P EA R IN G  ON

t h e  1st h a y  Q FSeptember 19 78. a n d  t h a t  t h e

R A T E  C H A R G E D  T H E R E O N  IS N O T  IN  EX CES S  O F  T H E  R A T E
•(

C H A R G E D  F IN D IV ID U A L S .

V a r y  p u b l i c  f o r m a t e  o f . 
"'o m m i s s i o n  e x p i r e s _______

my cuiiuiiiMiim expires
Septembe r ■ 14," 1180~

'NDER-
*CS AND PROOF OF PUBLICATION.

 ̂Noras orrtion^autaiutirnKtlRKIULATIWB OPTHB’OBnUTTMBIU' •: »
; ..  O ff r i d m  . . . - fc I.V " ’w .iaO P  LABOR H t o A - l M i S l J J i  

Notlc* la hereby ghren Uut tba Ahabi D epot-1 
Jntn t of Libor, under the eothorny retted by AS ■ 
13.10 083. HDpota to'repeal aad adopt m t l .  
Uooa In T1U« 8 ol the Alwks A dalalatntM  C odr- 
to Implement AS 13.10.ltf . a  fellowa: • -  ,

(111  AAC 13 la a a a k M  by repeeUm aectfcm 
010 thtoufb 070 In tbetr entirety and adopta* and 

..rtplartni with o n  K r to a  u.loBoiaaj.-yrjV: 2
'  ■■I •'•'*■ a r t i c l e

Article 1 stipulate* minimum erafewmadmau 
houn and compuUlioo o l ow ttaae ipohcxbi* to*

Article 3 prortdea certain esBnpdoa from' t ie  
payment of ml/dmirn wa*ea or  overtime. .1 ,Y*̂

■ ARTICLE 1  . ..vSV inS*
Article 3 ab'pulataa thoa* dedoctloon tram 

employee* wife* that are pomlnebW aad n -~ f 
deductiom that are prohibit**.’ . . *  -  .  i j l  

■ ARTICLE 4.
• AnM* i.eit*biiibea the peucsdere* lor m t(a -  
mem ol claim* and/or the coodoct of InratlfdiTe 
heartnp and ronlemnaM. ..»,•. v - . - .v i  !»,■* v-i Atmcuc'C: •••
Article (  deltnes mlactUaoeoe* Una* aa naWl'ka 
lhl« chapter.and.AS JJ.10.. c y , , t  • ••» 

Notice la abo 'dm n  tbs*' airy b » w n £ l perty ; 
may preaeol ore! dr wrtttan lUtanrettr o r a ; . . <

ss
menta relevant to th* actloa p rapoeadatrbeu ttr 

be held at the-DIVISION OP AVIATIONi u> oe nun at in*. DIVISION OP AVlAHON'I 
: n 0 0 f*< A VIA- <

T10TCAVENUE, (next to LaJwHowU Aadborarti^ 
ALllka 99508 M  1 .‘SO nm. QVIrV-fc nn RMdamkM I« •a W303*tl:10am.0'dodro»S*pC*aib*cl3, 
1871. - ■ v. • . | • ..j
.* Coptc* ot the refutation* may be chim ed 6y 

to:. Wife and H ow -D tvW on ,-,'jp iwrtttni . . . .     ______ _____________
( D ^ r t m n t  ot Labor, P.O.: Bo* « * .  Ja.ta*e. <> 7 .1  m : .  r , i a . a »  Mot oe.ietu,.’
. Aladti m i l .  • y'VALr.V ',W A }s;, * 'v j l  
> T7i* Department ot Labor epan lb  oeramotloai 
or i t  the Inrunce ot any Intereeted pciacn, n «  
after Snxim lwrto io n  . w  Hu - 1. <

—— “*•/ u>>Msawu unK IL  may .
alter September 30. 1078 adopt the prooceiU m v  ' 
atantlatlv u  d e a r th ^  V v L  '

Pushtu  Au«. 30, 31, SepL* L 1871 •' •



AFFIDAVIT OF PUBLICATION

U N I T E D  S T A T E S  O F  A M E R I C A  

S T A T E  O F  A L A S K A  

F O U R T H  D I S T R I C T

- V-'rXKOTICEOP-PROPOSED . '■ttnls&r. CHANGES IN THEREGULATIONS OF THE ^ ^ ‘DBPAR-TMENTOF LAEOR--  _rrrr --rrNotlee- It hereby given that the •MAIaska Department iof .Labor, under the authority vested by AS ‘ 33.10.085, proposes to repeat and adopt regulations In Title 8 ot the l.Aleska Administrative- Code to Implement. Ass^saiio.oso-As• 33.10.150, as follows:.,-'.(I) • AAC 15 Is'hmended-by..repealing sections 010 through 070• In their entirety and.edoptlng and j ’eplaclng 'with their new sections 5S(OllOWSfti«lWrt<fi'-.r^.O',’/  l&’W«ti(P.vs*ARTICLB.lJT.*"*.!i3W«t'■'Artlcle^l -stlpulates minimum ".wages, .maximum-; hours , and computation-, of ;Of overtime ap- , ^Pllcable to employment In Alaska.-v.i '+vrs^ARTicLEi:, • *|• ..‘-Artlete-31 provides-certain emp-- - .lions'., from--th* Vpayment' .bf_J_->•" .minimum Wades or overtime.--"* * JW^^JiARTICLES^UVSJ...' ' ' •.•'"'Article1 S'* stipulates \  those .'!. '..deduction*..Crom an -employee's wagaer.that.-are -perml'iiabie. and . those-* deductions that ,'are |„prohibited. HttV-r ■__[
j.^Artlcle ,4 . ’establishes- the * procedures- for •assignment', of , claims and/or the conduct, of'In-""' Tviestlgatlve.. hearings, ■ and .con- ferences.•_ yjji’w If OTifti Lyt -.rir»?.?.-^ARTict.H __S^?Artlcle 5; daflnes,"miscellaneous -..terms as usad lifctnfi,chapter and

•4V,Noticei'll also given;that"iny .-.-Interested party may present oral o r^jNCM *»«- • '* • “  •---------,J arguments-

ss.

Before me, the undersigned, a notary public, this day person­

ally appeared . TR A N C ES  P F F  T F F F R __________________ , who, being

first duly sworn, according to law, says that he/she is an 

Advertising Clerk of the Fairbanks Daily News-Miner, a newspaper 

published at Fairbanks, in said Fourth District and State, 

-and that the-advertisement, of which the annexed is a true copy, 

was published in said paper on the following day(s),

0/30/70 8 / 3 1 / 7 8

 ..... H«riy may present oral •
•,-wrltten:'!statemeji|».-.-or..'arguments- relevant •, to I the action *‘ proposed af s hearing to be held at•;the :*.Dlvisir>»j - *»*•■—— ---------y>i>i»uo SI a hearing to be held et • ft.th# :*-OIVIStON ' OF tTAVIATION -,\BUILDI NO; .CONFERENCE'-. ;cR O OM ^AJ Vl-T^y iAT IO N ^AV E N U E.T fp^nt; To;La kp.M god) v Anchorage/, <Alatkb .**503 • at;. 1:30 : ,>p.m. o'clock on September 15; 1*78. fs*' Coplesof the regulations may be .obtained by.wrltlnfc to:. Waoe.and 'Hour Division,-Alaska Department '.of Labor. P.O.' Box 633.-.-Juneau,' Alaska **811. • v.'fcffWwitfifvtf•• The Department ot Labor upon . Its own motion or at the Instance ot '.any Intarestad person, may alter ’ September - 30, 1974 . adopt the proposal*substantially as described above without' further 'notice or may decide' lo. take - no .actionon them...

Date8/31/78 r-j-.i.-■nT-TCjK I--- -  — J--.1' Hllem E*. Speerc.- **• Deputy Commissioner:- • - - V . ..i ̂!>^Oepertmenf of'tabor PUBLISH:- Augusts30,i';lr .“ Sep- '  ternberl.tm

9/01 n  )

, and that the rate charged thereori is not in excess of the 

rate charged private individuals^vith the usual discounts.

Subscribed and sworn to before me this ^ I !

• day Of S EP TEM B ER  1QyB

Notary Public in and 

My commission expires A P R I L  1 0 *  1 9 8 1

CUSNR. 11592 LEGAL NO. 13544-0



\ADVERTISING 
'vT ORDER

------- ---
^  NOTICL ro  PUBLISHER 
A

I N V O l H W l U S r  UE IN  T f t l l ’ L IC A T E  S H O W IN G  A D V G H T ^ I G  
O R D E R  N O .. C E R T I F I E D  A F F I D A V I T  O F  P U B L I C A T I O N  ( P A R T
? o f  t h is  rnrftotfw .iTH a t t a c h e d  c o p y  o r  a d v e h t is e -
M ENT MUST BE SUBM ITTED  W IX H :|N V O IC E .• T-p, ,;p/i

A n c h o r a g e  D a l l y  N e w s  
P . O .  B o x  40
A n c h o r a g e ,  A l a s k a  9 9 5 C 1

D e p a r t m e n t  o f  L a b o r  
W a g e  a n d  H o u r  D i v i s i o n  
P . O . .  B o x  6 3 0  
J u n e a u ,  A l a s k a  9 9 8 1 1

VENDOR NO.
A D N  501

OATE OF A.O.
A u g u s t 2 1 ,  1 9 7 8

Oa t e s  a d v e r t is e m e n t  r e q u ir e d :
A u g u s t  3 0 ,  31  a n d  S e p t e m b e r  1 ,  1 9 3 8

THE M A TER IA L  BETW EEN THE D O UBLE  L IN ES  MUST BE PR IN T E D  IN 
ITS E N T IR E T Y  ON tH E  DATES SHOWN.
m i l in o  a o o h i ss  * A l a s k a  D e p a r t m e n t  o f  L f c b  o r  

A d m i n i s t r a t i v e  S e r v i c e s  
F i s c a l  S e c t i o n  
P . O .  B o x  1 1 4 9  
Juneau. A la sk a OOB11

AFFIDAVIT-OF-PUB LI C A T IO N
UNITED STATES OF AMERICA 

STATE of Alaska \ ss

T h i r d  division.
BEFORE ME. THE UNDERSIGNED, A NOTARY PUBLIC THIS DAY 

PERSONALLY APPEAREDNathal ia M * Cheval iefyH0 . 

BEING FIRST DULY SWORN, ACCORDING TO LAW. SAYS THAT 

HE/SHE IS THE Logal Clerk of THE ANCHORAGE NEWS
published a t Anchorage______

Third AND STATE OF Alaska

JN SAID DIVISION 

 AND THAT THE

ADVERTISEMENT, OF WHICH THE ANNEXED IS A TRUE COPY,

WAS PUBLISHED IN SAID PUBLICATION ON THE, 

August
30 .DAY OF

,19_ZJ! AND THEREAFTER FOR 1

CONSECUTIVE DAYS. THE LAST PUBLICATION APPEARING ON

THE. .DAY 0F S ep t . 19 78 AND THAT THE

RATE 5$ARGED THEilEi)NCfeerfoT IN EX̂ E8si'09F°THE RATE

CHARGED PRIVATE INDA/IDUALS.

SUBSCRIBED AND SWORN TO BEFORE ME 
THIS— i— DAY DP Sgpt____ 19_Z°.

p i iq i i r  c n o  c t a t f  u p  n x a i f w a  uNOTARY PUBLIC FOR STATE OF. 
MY COMMISSION EXPIRES. 5 / r m

- n o t i c h o f p r o p o j b o ,.' •’ CMAN<*HSINTHR -. !--RROULATIONSOPTHB OBPARTMBNT OF, LABOR■t .. r ••Nolle* l i  hereby given Ihbt the' Alaska Department of Labor, the oulhorlty vested bv AS 23.10.0*5, proposes fo rm a l, ond odopf regulation* In Till* (, of the Alaska Administrative / Co?* *2 JmoJemenfAS 2X10.050. —A*2X1X150,osfollgwst < h»«a t ,i. • ,  •u-T/X&'-a l i d) » aac it  Is amended.by? 
' I S f ? 0 , , n 9  »e<tlen» 010 through t- 070 In their entirety ond odop--< line-ond replacing with news s a i r a i
j a a a s f l s S B E S
pllcoble to  em ploym ent inAla,-

emptlorw from tn*.>aYn»n’t «f;a r a m iArticle 1 stipulate* tho*e deduc- lions from on employee's m s h  >: that ore permlssobl* ond those- ■ deduction* that ore prohlbltsd.. <
■j£-' v i  a r t i c le  C ; , y * '; • * 1Article 4 etlabllshe* the proced- ures tor assignment ol claims - ond/or the conduct of Investiga­tive hearings ond conference*. '
W 4 &  'ARTICLES;Artlcl* 5 defines miscellaneous ! terms os used In Ihls chapter ond AS 3X10. -- ----------i t .  - Y  ' •- ■ -,‘ * V  1 o y  •«
lotlce I* also given that ony In-! terestsd party may present oral - or written statement* or areu- ! oents refevont to the - action. proposed ot a hearing to be held t 
Ot the Ol VISION OF AVIATION 1 BUILpiNP CONFERENCE > .*,n  1 a v ia t io n  ;AVBNUr., (rest to Lake Hood) < Anchor age. Alatko m>2 ot l:X  >.m. o'clock on September 15. r.
^ ■" :■: r*> •: - j frp-.fr.> $

Coole* of the regulations may’’ be obtained bv writing to: Wage ond Hour Olvliion, Alaska Ce- portment of Labor, P.O. ltox 430, Juneau, Alosko m i l . .  . ,,
The Oeaartment of Labor uooh II* own motion or ot me instance of onv interested person, may alter September X. IT7* odoet the proposals subslonllally os described obcve without further not co or may decide la take no action on them.
Date: Mi/71
i /»/William B. Spear »W— QmhiMCommissioner Deoartment of Lobar
Pub: Aug. X , 31, Sept, I, I t n

L79168

REMINDER-
ATTACH INVOICES AND PROOF OF PUBLICATION.



STATE OF ALASKA
) s s .

THIRD JUDICIAL DISTRICT )

AFFIDAVIT OF ORAL HEARING

I, Don Wilson, W/H Investigator II of the Department 
! of Labor, being sworn depose and state the following:i

 j.  __  On September 15, 1978 at 1:30 p.m., in the Division
j of Aviation Conference Room, 4111 Aviation Avenue, Anchorage,

  _L_JAlaska, I presided over a public hearing held in accordance
: with AS 44.62.210 for the purpose of taking testimony in 
connection with the adoption of 8 AAC 15.100-200.

*\

Date: September 15s 1978
Anchorage, Alaska

SUBSCRIBED AND SWORN TO before me this 15th day of
September, 1978.

NOTARY PUBLIC IN AND FOR ALASKA 

My Commission Expires : /
i j . ■



STATE OF ALASKA J
) SS

FIRST JUDICIAL DISTRICT )

AFFIDAVIT OF NOTICE OF ADOPTION OF REGULATION

I, E .T. "Lee" Leland, W/H Investigator III, of the 
Department of Labor, being sworn, depose and state the 
following:

,As required by AS 44.62.190, notice of the proposed adoption 
1 of 8 AAC 15.100-200 has been given by

( 1 ) b e ing  p u b l i s h e d  i n  a newspaper o r  t r a d e  
p u b l i c a t i o n

( 2 ) b e ing  m a i l e d  t o  i n t e r e s t e d  p e r s o n s ,
( 3 ) be ing  m a i le d  o r  d e l i v e r e d  t o  a p p r o p r i a t e  s t a t e

o f f i c i a l s ,
( 4 )  b e ing  f u r n i s h e d  t o  th e  Depar tment o f  Law,
( 5 ) b e in g  f u r n i s h e d  t o  Incumbent s t a t e  l e g i s l a t o r s ,

Date : / O  - 3 ~ 7
Juneau, Alaska

E.T. "Lee" Leland

SUBSCRIBED AND SWORN TO before me this day of
197

in aprd for Alaska 

My Commission Expires: & r 3± t 7 i ?



ORDER REPEALING AND ADOPTING REGULATIONS 
OF THE DEPARTMENT OF LABOR

The a t t a c h e d  tw e lv e  ( 1 2 )  pages o f  r e g u l a t i o n s ,  
d e a l i n g  w i th  8  AAC 1 5 j A la s k a  Wages and H ou r s ,  a r e  h e reby  
adop ted  and c e r t i f i e d  t o  be c o r r e c t  c o p i e s  o f  the  r e g u l a t i o n s  
which th e  Department o f  L abo r  r e p e a l s  and a d o p t s ,  under  
a u t h o r i t y  v e s t e d  by AS 2 3 . 1 0 . 0 8 5  and a f t e r  c omp l iance  w i th  
the  A d m in i s t r a t i v e  P ro c edu re  Act (AS 4 4 . 6 2 ) ,  s p e c i f i c a l l y  
i n c l u d i n g  no t - .ce  unde r AS 4 4 . 6 2 . 1 9 0  and 4 4 . 6 2 . 2 0 0  and 
o p p o r t u n i t y  f o r  p u b l i c  comment unde r  AS 4 4 . 6 2 . 2 1 0 .

T h is  o r d e r  t a k e s  e f f e c t  on t h e  3 0 th  day a f t e r  i t  
has been f i l e d  by the  L i e u t e n a n t  G ov e rn o r  as p r o v i d e d  in  
AS 4 4 . 6 2 . 1 8 0 .

Designee t o
I, Avrum M. Gross,_________ , L i e u t e n a n t  Go ' .e rno r  f o r  the
S t a t e  o f  A l a s k a ,  c e r t i f y  t h a t  on No* >;aber 9______ , 1 9 7 _8__ ,
a t  \ 0 : 2 d  Cl, m. , I  f i l e d  th e  a t t a c h e d  r e g u l a t i o n s  a c c o r d in g  
t o  th e  p r o v i s i o n s  o f  AS 44.62.040 - 44.62.120.

L i e u t e n a n t  G o v e r n o r ’ s Designee

E f f e c t i v e
R e g i s t e r  J a n  H a m  1 9 7   • )
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S T A T E  O F  A L A S K A  

® F F I C E  O F  L I E U T E N A N T  G O v H i O R

/
/

D E L E G A T I O N  O F  A U T H O R I T Y

In a c c o r d a n c e  w i t h  A S  A ^ . 1 7 . 0 1 0 ,  t h e  a u t h o r i t y  a n d  r e s p o n s i b i l i t y

FOR A D O P T I N G  R E G U L A T I O N S  OF THE D E P A R T M E N T  O F  ; 1̂ P 0 R _______________

________________________ , U N D E R  T H E  A L A S K A  A D M I N I S T R A T I V E  P R O C E D U R E  ACT,

WILL IAM  E. '  S P E A RI S  H E R E B Y  D E L E G A T E D  T O  
D E P U T Y  C O M M I S S I O N E R

(P0S1 I ION)

( . W E )

S i g n e d :

r V
C O 1’:M ISSI O N E R

D e b a r t m e n r o f  l a e o r

S i g n e d  a n d  s w o r n  b e f o r e  me imis c A 3  ". d a y  m

S i g n e d :

19

...

• N o t a r y  P u b l i c  i n a n d  f o r  t h e  

S t a t e  o f  A l a s k a

C o m m i  ssi on expi r e s  : & / / * / ? &

PLEASE RETURN TO TUB OFF IC E  OF L IE U T E N A N T  GOVERNOR
BY MARCH 3 1 , 1 9 7 8
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' . 1 JiASKA

To rW i l l i a m  E. Spea r  
Deputy Comm iss ione r  
A la s k a  Depa r tmen t o f  L abo r

FROM, Avrum M. G ross  
A t t o r n e y  G en e ra l
B y :

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G en e ra l  
and R e g u l a t i o n s  A t t o r n e y

date

FILE NO 

TELEPHONE NO 

SUBJECT

November 8 ,  1978

R e g u l a t i o n s  r e  A la s k a  
wages & hou rs  (8  AAC 15 )  
Our F i l e :  J - 9 9 - 0 9 5 - 7 8

We have re v iew ed  th e s e  r e g u l a t i o n s  i n  a c co rd ance  w i th  AS 4 4 . -  
( 5 2 .0 60 ,  and a p p ro v e  them f o r  f i l i n g  by th e  l i e u t e n a n t  g o v e r n o r  
A d u p l i c a t e  o r i g i n a l  o f  t h i s  memorandum i s  be ing  f u r n i s h e d  the  
l i e u t e n a n t - g o v e r n o r ,  a l o n g  w i th  y o u r  r e g u l a t i o n s  and r e l a t e d  
docum en ts .

Under AS 4 4 . 6 2 . 1 2 5 ( b ) ( 6 ) ,  a few, v e r y  m ino r  c o r r e c t i o n s  have 
been made i n  t h i s  m a t e r i a l ,  as shown on th e  a t t a c h e d  copy .
AHP:md
cc :  R ona ld  W. L o ren sen

A s s i s t a n t  A t t o r n e y  C e n e r a l



CERTIFICATE
I, LOWELL THOMAS, JR., LIEUTENANT GOVERNOR OF THE •

STATE OF ALASKA, as authorized by AS 4 4 .19.050 designate

Avrum M. Gross, Attorney General, as temporary custodian of

the state seal and as the officer to perform the authenticating

functions of the lieutenant governor during such time as I

succeed to the office of governor, act as governor, am

absent from the state, or am otherwise unavailable at the

state capital Io perform I hose functions.

rn i he >b:;. nee of Al Iornoy G. n<*ral Gross, I designate

Hi.ll Al.l<*n, (’ ...I: I our- r o f Admi ni si rati on, to perform the

functions si at ad above.

Tn i he absence of Cmtimi ss.ioner Allen, I designate

Ronald Harris, Commissioner of Transportation and Public
/

Facilities, I.o perform the functions sfaS'-d above.

IN i f  f  i f ' ■( ) \  V \\ 111 ' ( iK,  I ' . .no I J o  m I my J.ai il :m:<1 af fr>»cl 
J,‘ H>o f’> 1 " f  'Vi Ft . 'o of .‘>1 ■.•'Vi, .'it Jii.x .in, tlio Capital,
•C .fs ........A T .C T :J . / ‘ !. h .....................  , ! ,y  of  ....I7.!.".‘ I?..........................................
A.O. 11) . / B ............ J

2 /  \ ' A
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FAUT TER, BANFEELD, DOOGAN & HO*

A  P R O ’  “S S IO N A L  C O RPO RA T IO N  
801 W E S T  '-£ N T H  S T R E E T ,  S U IT E  3 0 0  

P .O .B O X  1150 
JU N E A U , A L A S K A  9 8 8 0 2 -1 1 5 0

(907) 580-2210 
TELEX: 099-45-335

*ES

March 4 ,  1 98 3

ancwobaoc ornce
O C H A U  T C W E R S  n o i r h  

2 5 5 0  O C M A U .S U IT C  700 
iN ChCH iO C , ALASKA 9  fi SOS 

1907)274-0000 
TCLCJC 090-20-405

RAH C A L L  J .  W £ D D L E  
M ICH A C L  A .C A R C O T T  
IU R C N  L . R U 5 5 E L L  
L C E  S .  C L A S S  
R IC H A R D  e .  B R O W N  
T IM O T H Y  A .H C K C C V C R  
R IC H A R D  L W A O O  
R O B IN  O . W ILC O X

V"

The H o n o r a b l e  J o h n  Cowdery  
R e p r e s e n t a t i v e  
C a p i t a l ,  Room 409  
J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  HB 2 23

' •• * -4 , • • •
■ < ■ 7-:'
- ■

D ea r  R e p r e s e n t a t i v e  C ow de ry :  .
We r e p r e s e n t  t h e  A l a s k a  Wage S e c u r i t y  A s s o c i a t i o n ,  a n ew ly  

f o rm e d  a s s o c i a t i o n  c o n c e r n e d  a b o u t  House B i l l  2 2 3 .  S e c t i o n s  3 
and 4 o f  HB 2 2 3  wou ld  r e t r o a c t i v e l y  e l i m i n a t e  c i v i l  a nd  
c r i m i n a l  l i a b i l i t y  o f  e m p l o y e r s  who i l l e g a l l y  u sed  a 
f l u c t u a t i n g  workweek  p l a n  t o  p a y  t h e i r  em p lo y e e s  l e s s  i n  
o v e r t im e  t h a n  t h e y  were  e n t i t l e d  t o  be p a i d  u nde r  t h e  A l a s k a  
wage and h o u r  l a w .  T h i s  l e g i s l a t i o n  w ou ld  v i o l a t e  t h e  
C o n s t i t u t i o n  by  d e n y in g  t h e  e m p lo y e e s  t h e i r  e x i s t i n g  c o n t r a c t  
r i g h t  t o  p a ym en t  i n  a c c o r d a n c e  w i t h  t h e  l aw .

V.«: :

The A s s o c i a t i o n ' s  member 
p a s s e s  i n  i t s  p r e s e n t  f p rm ,  
t h e y  h a v e  a l r e a d y  e a r n e d  una 
i n d i v i d u a l s  who s im p l y  b e l i e  
wha t  A l a s k a n s  h av e  e a r n e d  th  
e x c u s e  p a s t  v i o l a t i o n s  o f  th  
c o m p a n i e s .  Among the  member 
Chancy  C r o f t  and f o rm e r  Comm

s i n c l u d e  em p lo y e e s  who, i f  HB 223  
w i l l  l o s e  t h e  o v e r t im e  c o m p e n s a t i o n  
e r  t h e  l a w .  I t  a l s o  i n c l u d e s  
ve t h a t  i t  i s  u n j u s t  t o  t a k e  away 
r o u g h  t h e i r  h a r d  l a b o r s  and  t o  
e l aw  by m a i n l y  l a r g e ,  n o n - A l a s k a n  
s a r e  f o rm e r  S e n a t e  P r e s i d e n t  
i s s i o n e r  o f  L a b o r  G i l  J o h n s o n .

B r i e f l y ,  t h e  law  w h ich  t h e  c om p an ie s  v i o l a t e d  w en t  i n t o  
e f f e c t : '  i n  J a n u a r y ,  1 9 7 9 .  The a f f e c t e d  c om p an ie s  w e re  g i v e n  
n o t i c e  b e f o r e  t h e  law  became e f f e c t i v e ,  and t h e  Wage and  Hour 
D i v i s i o n  o f  t h e  D e p a r tm en t  o f  L a b o r  w r o t e  t o  t h r e e  o f  t h e  
l a r g e s t  c o m p a n i e s ,  O t i s  E n g i n e e r i n g  , D r e s s e r  I n d u s t r i e s , .and 
D o w e l l  D i v i s i o n  o f  Dow C h e m i c a l ,  i n f o rm i n g  them o f  t h e  new 
r e g u l a t i o n  c o n c e r n i n g  o v e r t i m e .  N e v e r t h e l e s s -, t h e  c o m p a n i e s  
c h o s e  t o  i g n o r e  th e  l a w .  D r e s s e r  was sued  i n  O c t o b e r ,  1 9 7 9 ,  
t h e  D e p a r tm e n t  o f  L a b o r ,  and l o s t  i n  b o t h  t h e  S u p e r i o r  and 
Supreme C o u r t s . '  I n c r e d i b l y ,  o n l y  in  N ovembe r ,  1 9 8 1 ,  d i d  
D r e s s e r  f i n a l l y  d e c id e  i t  s h o u l d  c om p ly  w i t h  t h e  l a w .

by



Page 2
Since the first' lawsuit/ additional lawsuits have been 

brought against the companies. The precedent set by the 
litigation brought by the Department of Labor provides a clear 
indication that the companies will lose again. Thus, having 
violated the law, having been Sued because of it and having 
lost, and now facing additional lawsuits which they will lose, 
the companies seek to evade the law .and the judicial process 
through HB 223. '

•i• • «•
The precedent that would be’ set if the current-version of

HB 223 passes bears close scrutiny. Essentially, the bill asks
the Legislature to. choose sides in the pending litigation', and .
to choose the side of‘large, non.-Alaskan companies that have 
violated the law. The judiciary is the appropriate branch of .. 
government to decide the litigation,* not the Legislature. If 
the Legislature involves itself in these lawsuits, it will*set 

'a precedent which will be looked to by other parties involved 
in litigation which they believe they will lose, and by others 
who have violated the law and seek an easy way out.

* • We ask- 'only that before you. v o t e y o u  consider seriously ” 
the implications HB 223 has for our systems of law and 
justice. If you have any questions or need further 
information, I encourage you to contact me. The members of the 
Association and others who will unfairly be affected by this 
legislation are also anxious to discuss this with you.

Very truly yours,

FAULKNER, BANFIELD, DOOGAN 
& HOLMES

B y



ALASKA WAGE AND HOUR ACTBRIEFING PARER -  ThE~FL0CTT3A‘!TTNG WORK WEEK

Several inaccurate and misleading claims are being made in 
support of the position that the Alaska Wage and Hour Act should 
be amended to eliminate employee claims which are currently pending 
in court. The employees* claims are for overtime wages which were 
never paid because of their employers' .use of an unlawful payment 
formula known as the fluctuating work week (FWW) . The questions, 
raised by these arguments are discussed below • . *

•' r. . 1 * Did Employers Have Reason to Know of the FWW Regulations?
% ■. * * * T

Prior to adoption of the regulation, the Department of Labor 
mailed notices^ of the proposed rule-making directly to affected 
businesses!^ Hearings were then held in Juneau, Fairbanks' and 
Anchorage.. Shortly after the regulation was adopted, Donald R. 
Wilson, the Department's Wage and Hour investigator in Anchorage, 
wrote letters to three oilfield service companies —  Otis 
Engineering, the Dowell Division of Dow Chemical, and Dresser 
Industries —  informing them of its adoption. ' 'i-"'

In October 1*979 the Department o t Labor sued Dresser Industries, 
one of the companies now being subjected to a class action, claiming 
a violation of the regulation. In October 1980 the Superior Court 
entered a judgment in favor of the Department. In September of 
1981 the Supreme Court affirmed this judgment. Dresser did not 
bring its payment system into comoliance with the law until November 
1981.

Evidence discovered in a class action lawsuit filed against 
Schlumberger Limited seeking unpaid wages arising from that company* s 
.use cf an FWW scheme indicates that awareness of the regulation 
and the litigation seeking to enforce it was wide-spread among 
employers. A memorandum obtained from Schlumberger and dated 
January 23, 1981, states that Schlumberger was assisting with 
Dresser's legal fees through the Petroleum Equipment Suppliers 
Association (PESA), an industry trade organization. Another 
Schlumberger memorandum, dated June 25, 1980, discusses an in-house 
study "to determine the impact of discontinuing FWW", though this 
memo does not specifically mention the Dresser lawsuit. Schlumberger 
did not m 6*dify its FWW system until March 1982, five months after 
the Supreme Court upheld the validity of the FWW regulation.



2. Are Employers Facing "Open-Ended" Liability?

Assuming that somehow employers could have reasonably remained 
ignorant of the FWW regulation in spite of the public rule-making 
proceedings and PESA's financing of Dresser's litigation, any excuse 
for remaining ignorant ended in September 1981, when the Supreme 
Court upheld the regulation. Since the Wage and Hour Act contains 
a two years statute of limitations, employers who brought their 
systems into compliance witn tne iaw in a timely fashion and who
have not been sued will soon be insulated" from liability entirely.

• • * *

3. W ill Employees Receive a Windfall if the Proposed Bill . 
is not Passed? ....

- ^ ^

If an employer tells’ a worker he will be paid less than the . 
minimum wage or that, he will not receive extra compensation for 
overtime and is then sued for his\unlawful conduct, he cannot defend 
against the lawsuit by arguing that’jthe employee had no basis for / •. 
expecting to be paid more. Employees have a right‘to expect that 
their employers will obey the law when determining their regular 
and overtime' compensation. It is ridiculous to argue that employees 
like those who.are seeking to recover overtime wages which remain .v; 
unpaid because of, use of the FWW regulation/ are somehow obtainingv 
a windfall. They are, of course, merely seeking to obtain what'

, they had a right to receive in their original paychecks.



ALASKA. W A G E  A N D  H O U R  A C T
B R I E F I N G  P A P E R  - L I Q U I D A T E D  D A M A G E S

It has been argued that the mandatory liquidated damages 
provision is unfair and that Alaska should adopt the "good faith" 
standard applied by the federal government since 1947. In 1959, 
when the Alaska legislature adopted a- mandatory double damages 
provision, it wisely chose not to imitate the federal approach.
The consequences of adopting the federal' standard now will be that 
employees with small or moderate sized claims will face economic 
hurdles which will prevent them from enforcing their rights under 
a statute which depends, in large part, on private enforcement 
efforts. Adoption of a "bad faith"' requirement for double damages-'- 

y>will also eliminate an important deterrent to violations. These
factors are discussed in greater detail below.

, . ' ■■ * ' .  • • w  * *. * *
t * •

1.. The Economic Hurdles.-- . v  . j - . - v ••

Though the Department of Labor-.can prosecute claims for cases 
involving $5,000.00 or less in unpaid wages [see, SAAC 515.175(b)], 
claims in excess of 5,000.00 must be pursued through private 
attorneys. A "good faith" standard would be extraordinarily .
difficult to prove to the satisfaction of the court without • 
conducting complex and expensive pre-trial depositions, and document 
searches. Absent*’" smoking pistols" obtained during pre-trial, 
discovery, many employers will, no' doubt, elect to take their 
chances at a trial at which the employee will bear the burden of 
proving bad faith. Few people nominally covered by the protection 
of the Wage- and Hour Act would'be able to afford such an expensive 
and lengthy process. Though at the present time, lawyers frequently 
take' such cases on a contingent fee the Code of Professional 
Responsibility governing attorney conduct requires the client to 
be ultimately responsible for litigation and discovery expenses, 
regardless of the outcome. Furthermore, lawyers would soon learn 
that the imprecision and elasticity of a "good faith" standard make 
it uneconomical to handle small or moderate claims. The obvious 
result of these* economic disincentives is that many people will 
simply be unable to enforce their rights.

2. Private Enforcement of the Wage and Hour Act.

Though the Department of Labor has authority to enforce the 
Wage and Hour Act,*, it cannot be expected to monitor all activities 
of all employers of the State and to prosecute all potential wage 
claims, at least not without an extensive and costly expansion of 
its current bureaucracy. The current double damages provision in 
the Wage and Hour Act makes it more economically realistic for 
private parties to obtain the legal assistance required to redress 
violations, and, thus, creates an efficient, privately funded 
enforcement mechanism. • •



*

3.  D e t e r r e n c e .

A s  n o t e d  a b o v e ,  i t  w o u l d  b e  d i f f i c u l t  t o  d i s p r o v e  a n  e m p l o y e r ' s  

c l a i m  t h a t  i t  w a s  a c t i n g  i n  g o o d  f a i t h  w h e n  i t  u n d e r p a i d  i t s  e m p l o y e e s .  

T h e  c u r r e n t  d o u b l e  d a m a g e s  p r o v i s i o n  e n c o u r a g e s  e m p l o y e r s  t o  e d u c a t e  

t h e m s e l v e s  a s  t o  t h e  l a w ' s  r e q u i r e m e n t s .  I t  a l s o  e n c o u r a g e s  e m p l o y e r s  

t o  m o n i t o r  c h a n g e s  i n  t h e  r e g u l a t i o n s  a n d  i n  t h e  W a g e  a n d  H o u r  A c t - -  

a n d  t o  s p e e d i l y  a d a p t  t h e i r  c o m p e n s a t i o n  s y s t e m s  to- t h e s e  c h a n g e s .

T h e  n e e d  f o r  s u c h  e n c o u r a g e m e n t  i s  d e m o n s t r a t e d  b y  t h e  b e h a v i o r  * 

o f  e m p l o y e r s  i n v o l v e d  i n  t h e • f l u c t u a t i n g  w o r k  w e e k  l i t i g a t i o n ,  f o r  -.’ 

s o m e  o f  t h e s e  e m p l o y e r s  d e l a y e d  m o n t h s  b e y o n d  t h e  i s s u a n c e  o f  t h e  ' ,

S u p r e m e  C o u r t ' s  f i n a l  d e c i s i o n  a d j u d i c a t i n g  t h e  v a l i d i t y  o f  t h e  

F W W  r e g u l a t i o n  b e f o r e  a c t u a l l y  . c h a n g i n g  t h e i r  p a y  s y s t e m s .  .
r*  . • ■* ••• • • • , ..*• r.
• X  ■ '  _  . . . »  „ -  •  ,  ,  . * ^  .  * .  .  9  • • • * . .  *  •

• r.‘ T h e  p r o p o s e d  e l i m i n a t i o n  o f  m a n d a t o r y  l i q u i d a t e d  d a m a g e s  w o u l d  r;.: ;V:v 

• c r e a t e  a  d i f f e r e n t  i n c e n t i v e  b y  e n c o u r a g i n g  e m p l o y e r s  t o  c u l t i v a t e

i g n o r a n c e  o f  t h e  W a g e  a n d  H o u r  l a w s  e n a c t e d  f o r  t h e  p r o t e c t i o n  o f  

t h e i r  e m p l o y e e s . ' ' I * : ,  - • • ' * ! . * . '  . . . .  •*'
• . .* •* ' .V. • . • •• • . 1 - -  .s.

.. _ v-.- v-



HB 223
April 7,1983

Membe--} present: Bussell, Liska, Hayes, Wendte
Members absent: Barnes, Clocksin, Malone

003  The r o l l  w as  t a k e n ,  v i s i t o r s  a n d  g u e s t s  w e lc o m e d .  C h a i rm a n  B u s s e l l  s t a t e d  ’
t h a t  t h e  b u s i n e s s  f o r  t h e  d ay  w a s  HB 2 2 3 ,  An A c t  r e l a t i n g  t o  m e th o d s  f o r
t h e  p a y m e n t  o f  o v e r t i m e ;  a n a  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .  S t a t e s  t h a t  
t h e  i n t e n t i o n  o f  t h e  C h a i r  i s  t o  m e e t  t i l l  3 : 0 0  p . m . ,  r e c e s s  t i l l  7 : 0 0 p .m .  
an d  c o n t i n u e  w i t h  t h e  t e s t i m o n i e s  t o  a cco m m o d a te  t h o s e  t h a t  h a v e  come f r o m  
o u t  o f  t o w n .

065 M r. C huck  B e c k e r  i s  c a l l e d  t o  t e s t i f y .  He i s  i n  s u p p o r t  o f  HB 2 2 3 .
(He w r i t t e n  t e s t i m o n y  a n d  e x p l a n a t i o n  o f  t h e  A l l i a n c e  i s  a t t a c h e d . )



P.O. Box 100 I Anchorage, Alaska 99510 I (907)277-0010

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, I  AM CHUCK BECKER, 

EXECUTIVE DIRECTOR OF THE ALASKA SUPPORT INDUSTRY ALLIANCE. 

THE ALLIANCE IS A BUSINESS LEAGUE INCORPORATED UNDER THE 

STATE'S NON-PROFIT STATUTE AS A 5 0 1 ( c ) ( 6 )  CORPORATION,

AND REPRESENTS OVER 150 FIRMS WHICH PROVIDE EQUIPMENT, 

SUPPLIES AND SERVICES TO ALASKA'S OIL, GAS AND MINING 

INDUSTRIES.

THE GOAL OF THE ALLIANCE IS TO FOSTER THOSE ACTIONS 

REQUIRED TO ESTABLISH ALASKA'S POSITION AMONG OTHER STATES 

AS A GOOD PLACE IN WHICH TO DO BUSINESS, THE ALLIANCE 

SUPPORTS POLICIES WHICH ARE DESIGNED TO STIMULATE ECONOMIC 

DEVELOPMENT IN ALASKA - DEVELOPMENT INITIATED BY THOSE 

FIRMS CURRENTLY OPERATING IN THE STATE AND BY NEW FIRMS 

WHICH MIGHT BE ATTRACTED AS A RESULT OF THOSE POLICIES.

WE HEARTILY APPLAUD THE ACCOMPLISHMENTS ACHIEVED DURING 

THE PAST THREE LEGISLATIVE SESSIONS WHICH WERE CLEARLY 

AIMED AT SPURING INVESTMENT IN ALASKA. BOLD FIRST STEPS 

HAVE BEEN TAKEN IN CREATING A POSITIVE BUSINESS CLIMATE IN 

ALASKA. OUR CONGRATULATIONS AND THANKS TO EACH OF YOU WHO 

HAD A ROLE IN THESE ACHIEVEMENTS.

THESE ACCOMPLISHMENTS, ALONG WITH OTHERS WHICH HAVE BEEN

PROPOSED FOR THIS YEAR - INCLUDING HB 223 - ARE DESTINED 
Alaska Support Industry Alllanco . . .  tor responsib le  economic development
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TO SUBSTANTIALLY IMPROVE ALASKA'S IMAGE AMONG CORPORATE 

DECISIONMAKERS, BOTH FOREIGN AND DOMESTIC, AS WORD OF 

THESE INITIATIVES IN STATUTORY AND REGULATORY REFORM 

SPREADS AMONG THE NATION'S BUSINESS COMMUNITY, ALASKA 

IS  SURE TO BE PLACED ON THE LIST OF STATES AS LOGICAL 

PLACES FOR CORPORATE INVESTMENT.

AND WORD WILL SPREAD QUICKLY. I  ASK THE COMMITTEE'S 

INDULGENCE WHILE I  READ INTO THE RECORD EXERPTS FROM AW 

ARTICLE WHICH APPEARED IN THE MARCH 3 ISSUE OF THE WALL 

STREET JOURNAL. IT  IS HEADLINED.. . WEST VIRGINIA TRIES TO 

CHANGE ITS IMAGE. "WEST VIRGINIA IS TRYING TO CHANGE THE 

IMPRESSION THAT IT IS A POOR PLACE TO DO BUSINESS. THE 

LEGISLATURE RECENTLY LIMITED THE SCOPE OF A CONTROVERSIAL 

1978 COURT DECISION THAT ALLOWS WORKERS TO SEEK PUNITIVE 

DAMAGES - DAMAGES THAT GO BEYOND ACTUAL COMPENSATION FOR 

LOSS - FOR ON-THE-JOB INJURIES. MORE THAN 200 LAWSUITS 

TOTALING BILLIONS OF DOLLARS IN CLAIMS HAVE BEEN FILED 

AGAINST EMPLOYERS SINCE THE COURT RULING. UNDER THE NEW 

LAW, EMPLOYEES, OR SURVIVORS OF WORKERS KILLED ON THE JOB,

MAY STILL COLLECT COMPENSATORY DAMAGES IF  A COURT FINDS THAT 

EMPLOYERS HAVE FAILED TO MEET A NUMBER OF SAFETY REQUIREMENTS".

"THE NEW LAW TAKES EFFECT IN MAY. AN IMPROVEMENT IN THE 

EYES OF EMPLOYERS, WEST VIRGINIA IS STILL MORE GENEROURS 

TOWARD WORKER INJURY CLAIMS THAN MOST STATES, WHERE WORKER'S 

COMPENSATION IS THE SOLE REMEDY EXCEPT IN CASES OF CRIMINAL 

INTENT TO DO HARM".



"THE STATE IS ALSO TAKING A CLOSE LOOK AT ITS BUSINESS AND 

BANKING LAWS. PART OF A PROPOSED TAX OVERHAUL COULD INVOLVE 

REPLACING AN UNPOPULAR TAX ON GROSS SALES WITH A PROFITS TAX.

A BANKING REFORM LAW PASSED LAST YEAR PERMITS BANKS TO BRANCH, 

MERGE AND FORM MULTIBANK HOLDING COMPANIES". THE ARTICLE 

CONCLUDES, "FINALLY, WEST VIRGINIA BOOSTERS TAKE MODEST 

PLEASURE IN THE STATE'S SHOWING IN AN ANNUAL SURVEY CONDUCTED 

BY THE ACCOUNTING FIRM OF ALEXANDER GRANT AND COMPANY OF'HOW 

STATES RATE AS SITES FOR MANUFACTURING. WEST VIRGINIA MOVED 

TO 3 9 t h  PLACE FROM DEAD LAST A YEAR AGO." END QF QUOTE. .

WE SUBMIT THAT THESE INITIATIVES UNDERTAKEN BY THE WEST 

VIRGINIA STATE LEGISLATURE WERE JUDGED TO BE IN THE BEST 

INTEREST OF ALL CITIZENS OF THAT STATE - THAT SUCH ACTIONS 

ARE EXPECTED TO MAKE WEST VIRGINIA AN ATTRACTIVE PLACE FOR 

CORPORATE INVESTMENT, LOGICALLY LEADING TO EMPLOYMENT 

OPPORTUNITIES FOR ITS RESIDENTS AND TO A REINVIGORATFD 

ECONOMY.

MOREOVER, WE SUBMIT, THAT YOU HERE TODAY, HAVE A SIMILAR 

OPPORTUNITY BEFORE YOU IN HB 223.

WE ARE HERE TODAY TO TESTIFY IN SUPPORT OF HB 223.

WE ARE PREPARED TO OFFER A RECOMMENDATION FOR AN AMENDED

VERSION OF IIB 22 3 WHICH WOULD ELIMINATE SECTION 1 OF THE BILL.

MR. FLEISCHER WILL PRESENT THAT AMENDMENT TO THE COMMITTEE DURING 

HIS PRESENTATION. • SINCE THE PROHIBITION IN

THE REGULATIONS ALREADY HAS THE EFFECT OF LAW, WE

P A G E  T H R E E
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DESIRE TO SEE THAT SECTION DROPPED FROM THE COMMITTEE'S 

REVISED VERSION. NEEDLESS TO SAY, IT HAS BEEN DIFFICULT 

TO EXPLAIN TO OUR MEMBERSHIP PRECISELY WHY WE WOULD SUPPORT 

THE PROHIBITION WHEN MANY ARE, IN FACT, OPPOSED TO IT.

IN 49 OTHER STATES IN THESE UNITED STATES, THE FLUCTUATING 

WORK WEEK PAY PLAN IS  PERFECTLY LEGAL AND OPERATES TO THE 

BENEFIT OF BOTH EMPLOYEES AND EMPLOYERS.

ALTHOUGH THE ALLIANCE HAS ENDORSED THE BILL AS IT HAD BEEN 

ORIGINALLY INTRODUCED, WE DID SO IN THE BELIEF,_ BASED ON 

CONVERSATIONS HELD LAST YEAR, THAT THE STATE DEPARTMENT OF 

LABOR WOULD TACITLY SUPPORT THE MEASURE IN ITS ENTIRETY. 

FROM WHAT I  HAVE RECENTLY LEARNED, IT  WOULD APPEAR THAT 

A MISCOMMUNICATION HAS OCCURRED SOMEWHERE ALONG THE LINE.

MOREOVER, WERE THIS BODY TO TAKE ACTION TO CODIFY THE 

REGULATION, THE DOOR TO RECONSIDERATION OF THE MERITS OF 

THE PAY PLAN, MIGHT BE FIRMLY CLOSED. THIS COMMITTEE MIGHT 

WELL BE HEARING FROM THOSE WHO WOULD ADVOCATE LEGALIZING, 

ONCE AGAIN, THE FLUCTUATING WORK WEEK PAY PLAN AS A VIABLE 

OPTION IN ALASKA. I  WOULD CALL TO THE ATTENTION OF THE 

COMMITTEE A BRIEF REPORT CONTAINED IN THE PUBLICATION, 

HIGHLITES OF NATIVE BUSINESS, WHICH COMMENTS ON A STUDY 

UNDERTAKEN BY THE UNIVERSITY OF ALASKA WITH THE SUPPORT OF 

A GRANT FROM THE FEDERAL GOVERNMENT. THE STUDY IS EXPLORING 

METHODS TO MAKE IT POSSIBLE FOR ALASKA NATIVES TO ENTER THE 

JOB MARKET WITH THE LEAST POSSIBLE CULTURAL DISTURBANCE. 

THEY PROPOSE TO DO THIS BY STUDYING WAYS OF ALTERING HIRING 

PRACTICES AND WORK RULES. I OR EXAMPLE, ONE WAY MIGHT BE TO



MAKE INDUSTRIAL PRACTICES MORE LIKE TRADITIONAL SUBSISTENCE 

ACTIVITIES. IT IS SUGGESTED THAT NATIVES MIGHT BE EMPLOYED 

FOR PERIODS OF 14 - 16 HOURS A DAY FOR TWO WEEKS, FOLLOWED 

BY 5 -  6 WEEKS OFF THE JOB, WHICH CORRESPONDS TO THE INTENSE 

EFFORTS OF THE ALASKA NATIVES DURING WHALING AND FISH RUN 

PERIODS.

AN INITIATIVE TO OVERTURN THE PROHIBITION AGAINST THE 

FLUCTUATING WORK WEEK PAY PLAN, HOWEVER, WILL NOT BE ESPOUSED 

BY THE ALASKA SUPPORT INDUSTRY ALLIANCE. WE HAVE SUFFICIENT 

CONCERN SIMPLY FOCUSING OUR ENERGIES ON EXTINGUISHING CLAIMS 

OF EMPLOYEES FOR UNFAIR WINDFALL COMPENSATION AND DOUBLE 

DAMAGES. TO PERMIT ENFORCEMENT OF THESE CLAIMS WOULD, WE 

BELIEVE, SET ALASKA APART AS AN UNSTABLE AND UNPREDICTABLE 

BUSINESS ENVIRONMENT. WE ARE CONVINCED THAT WOULD BE UNHEALTHY 

FOR THE STATE'S ECONOMY AND FOR EMPLOYERS AND EMPLOYEES ALIKE,

NOT TO MENTION THE STATE TREASURY.

AT THE TIME THE STATE DEPARTMENT OF LABOR PROPOSED TO PROHIBIT 

THE FLUCTUATING WORK WEEK PAY PLAN IN ALASKA, NOTICE OF THE 

PROPOSED PROHIBITION WAS POORLY PUBLICIZED WITH LITTLE, IF  

ANY. INPUT FROM ALASKA EMPLOYERS OR EMPLOYEES IN THE SINGLE 

HEARING HELD ON THE SUBJECT. OUR MEMBERS, THE OIL, GAS AND 

MINING SUPPORT COMPANIES, WERE MOST AFFECTED BY THIS PROHIBITION. 

IT IS ESTIMATED THAT SINCE THIS REGULATION WENT INTO EFFECT 

IN 1978 ,  POSSIBLY AS MANY AS 100 ALASKA BUSINESSES, UNAWARE THAT 

THE LONG-STANDING CUSTOM AND PRACTICE IN THEIR INDUSTRY HAD 

BEEN BANNED ADMINISTRATIVELY, HAD CONTINUED USING THE FLUCTUATING 

WORK WEEK PAY PLAN THEY HAD USED LEGALLY FOR YEARS AND MAY HAVE
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INCURRED SUBSTANTIAL LIABILITY INADVERTENTLY. THE MAGNITUDE 

OF THAT LIABILITY HAS BEEN ESTIMATED TO APPROACH AND EXCEED 

$100 MILLION WERE PENALTIES TO BE INCLUDED

A CHANGE IN THE REGULATIONS, INDEED IN THE LAW, WHICH IS SO ' 

SIGNIFICANT AMD HAS SUCH AN IMMENSE IMPACT ON ALASKA BUSINESS 

SHOULD NOT HAVE BEEN ACCOMPLISHED ADMINISTRATIVELY WITH A 

MINIMUM OF NOTICE, BUT RATHER SHOULD HAVE BEEN FULLY DEBATED 

IN THIS LEGISLATIVE BODY. MOREOVER, THE DEPARTMENT OF LABOR 

CLEARLY MUST HAVE HAD SOME UNDERSTANDING OF THE EXTENT OF USE 

OF THE FWW PAY PLAN AND THOSE FIRMS WHICH WERE USING THE METHOD 

AT THE TIME THE DEPARTMENT PROPOSED TO PROHIBIT THE METHOD. 

SURELY A FORM LETTER FROM THE STATE TO THOSE COMPANIES AND 

EMPLOYEES WHO WERE DESTINED TO BE AFFECTED BY THE CHANGE,’

WOULD HAVE BEEN IN ORDER.

INDEED, EVEN AFTER THE BAN WENT INTO EFFECT, THE DEPARTMENT OF 

LABOR FAILED TO ENFORCE THE PROHIBITION. ASSUMING THE 

DEPARTMENT HAD SOME INKLING OF THOSE FIRMS WHICH WERE USING 

THE FLEXIBLE WORK WEEK, IT COULD READILY HAVE GONE TO THOSE 

FIRMS TO ENFORCE THE PROHIBITION OR THE DEPARTMENT COULD HAVE 

FILED SUIT AGAINST THEM. THEY TOOK NO SUCH ACTION.



INSTEAD, THIS SHALL AD - DEVOID EVEN OF THE TERM FLUCTUATING OR 

FLEXIBLE WORK WEEK -  NOTICED ONE HEARING TO BE HELD AT THE 

DIVISION OF AVIATION CONFERENCE ROOM ON WHAT ALMOST APPEARS 

TO BE THE SUBJECT OF MINIMUM WAGE. I  WILL TELL YOU THAT THE 

ISSUE OF MINIMUM WAGE IS AS ALIEN TO OUR MEMBERS TODAY AS IT 

WAS DURING THE WINTER OF 197 8 -7 9 .  THEIR EMPLOYEES WERE 

EARNING NEARLY $ 5 0 ,0 0 0  A YEAR WORKING ONLY ONE HALF TO 

2 /3  OF THE YEAR.

SO THE HEARING WAS HELD - WE ASSUME - HOWEVER THE DEPARTMENT 

HAS TOLD US THAT NO EVIDENCE OF A RECORD CAN BE FOUND IN 

THEIR FILES - THE REGULATION BECAME LAW AND ABOUT A YEAR 

LATER ONE OF OUR MEMBERS WAS SLAPPED WITH A SUIT BY A 

FORMER EMPLOYEE FOR BACK WAGES. THAT, I  RESPECTFULLY SUBMIT, 

IS ONE HECK OF A WAY TO RUN A GOVERNMENT.

DISTINGUISHED MEMBERS OF THE COMMITTEE - MEMBERS OF THE ALASKA 

SUPPORT INDUSTRY ALLIANCE ARE - TO USE AN ACCEPTABLE 

UNDERSTATEMENT- EXTREMELY DISAPPOINTED OVER THIS UNFAIR 

PREDICAMENT THE STATE ADMINISTRATION GOT THEM INTO AND ARE 

LOOKING TO YOU TO GET THEM OUT OF IT .

THANK YOU FOR YOUR TIME.



T h e  A l l i a n c e  i s  a n  a s s o c i a t i o n  o f  b u s i n e s s e s ,  m a n y  o f  w h i c h  

v i g o r o u s l y  c o m p e t e  w i t h  e a c h  o t h e r  in t h e  m a r k e t p l a c e ,  

b u t  a r e  a b l e  t o  u n i t e  u n d e r  t h e  c o m m o n  g o a l  o f  m a k i n g  A l a s k a  

a g o o d  p l a c e  i n  w h i c h  t o  d o  b u s i n e s s .  S h o u l d  H B  2 2 3  f a i L  t o  

b e  e n a c t e d ,  t h e  i m p a c t  o n  t h e  b u s i n e s s  c l i m a t e  i n  A l a s k a  w o u l d  b e  

n o t h i n g  l e s s  t h a n  d e v a s t a t i n g .  I h a p p e n  t o  b e  t h e  C h a i r m a n  o f  

t h e  A n c h o r a g e  C h a m b e r  o f  C o m m e r c e  E c o n o m i c  D e v e l o p m e n t  Comm.ittee. 

M y  g r o u p  i s  w o r k i n g  t o  e s t a b l i s h  a c o m p r e h e n s i v e  i n i t i a t i v e  

d e s i g n e d  t o  a t t r a c t  i n d u s t r y  - p r i n c i p a l l y  m a n u f a c t u r i n g  f i r m s  - 

t o  A l a s k a .  T h i s  e f f o r t  w i l l  p l a c e  A n c h o r a g e  in a b i g  l e a g u e  

b a l l g a m e  i n  w h i c h  t h e  c o m p e t i t i o n  is i n t e n s e .  W e  w a n t  ::o b e  

a l e  t o  p o i n t  w i t h  p r i d e  tc l e g i s l a t i v e  a n d  a d m i n i s t r a t i v e  p o l i c i e s  

a n d  a c t i o n s  w h i c h  w i l l  c a p t u r e  t h e  a t t e n t i o n  o f  c o r p o r a t e  d e ­

c i s i o n m a k e r s  a n d  c a u s e  t h e m  t o  s e r i o u s l y  c o n s i d e r  o p e n i n g  u p  

o p e r a t i o n s  in A l a s k a .  E n a c t m e n t  o f  H B  2 2 3  w i l l  g o  f a r  t o w a r d s  

a s s i s t i n g  u s  i n  o u r  m i s s i o n .

T h r o u g h o u t  t h e  d e c a d e  o f  t h e  7 0 s ,  t h e  p r e d a t o r y  t a x a t i o n  i n i t i a t i v e s  

t a r g e t e d  a t  A l a s k a ' s  o i l  i n d u s t r y ,  c o u p l e d  w i t h  p e r c e p t i o n s  o f  

a g o v e r n m e n t  p h i l o s o p h y  w h i c h  o v e r t l y  a n d  c o v e r t l y  a p p e a r e d  t o  

d i s c o u r a g e  d e v e l o p m e n t ,  c r i p p l e d  the i m a g e  w o r k e d  s o  h a r d  o n  b y  

A l a s k a ' s  e a r l y  p i o n e e r s  - a m e s s a g e  w h i c h  s a i d  t o  all. t h a t  A l a s k a  

w a s  a l a n d  o f  o p p o r t u n i t y  a n d  w e l c o m e d  t h o s e  w h o  w e r e  c a p a b l e  

o f  m a k i n g  o u r  s t a t e  a g r e a t  s t a t e .  T h a t  a n t i - d e v e l o p m e n t ,  a n t i ­

b u s i n e s s  p h i l o s o p h i c a l  t r e n s  h a s  b e e n  r e v e r s e d  b o t h  b y  the 

L e g i s l a t u r e  a n d  b y  t h e  n e w  a d m i n i s t r a t i o n .  I e a r n e s t l y  a s k  t h a t  

n o t h i n g  b e  d o n e  to t a r n i s h  t h a t  p e r c e p t i o n .  F a i l u r e  t o  a d o p t  H B  2 2 3  

w o u l d  d o  j u s t  t h a t .



i n s t a n c e  w a s  a n y  e v i d e n c e  t u r n e d  u p  b y  a n y  f i r m  t o  d e m o n s t r a t e  a n y  

w a r n i n g  t h a t  t h e i r  t r a d i t i o n a l  p a y  p l a n s ,  w e r e  a b o u t  t o  b e  d e c l a r e d  

i l l e g a l .

W e  s u r v e y e d  a n u m b e r  o f  o u r  m e m b e r s  i n  a n  a t t e m p t  to d e t e r m i n e  if 

t h e y  h a d  a n y  r e c o r d  w h a t e v e r  o f  t h e  h e a r i n g  w h i c h  l e d  to t h e  

p r o h i b i t i o n  a g a i n s t  t h e  f l u c t u a t i n g  w o r k  w e e k  p a y  p l a n .  W e  a s k e d  

t h a t  t h e y  n o t  o n l y  c h e c k  t h e i r  f i l e s  i n  t h e i r  A l a s k a  o f f i c e s  b u t

a l s o  to h a v e  t h e i r  c o r p o r a t e  h e a d q u a r t e r s  r e v i e w  t h e i r  f i l e s .  I n  n o



W e n d te  -  Do y o u  know o f  a n y  p r e s e n t a t i o n  b y  t h e  o i l  a n d  g a s  i n d u s t r y  t h a t
d o e s  n o t  i n d i c a t e  t h a t  t h e  b u s i n e s s  c l i m a t e  i n  A l a s k a  i s  n o t  a p p r o p r i a t e  f o r
t h e  o i l  a n d  g a s  i n d u s t r y .

B e c k e r  -  I  c a n  n o t  a n s w e r  t h a t  b e c a u s e  t h i s  i s  t h e  f i r s t  t i m e  I  h a v e  
a p p e a r e d  i n  J u n e a u  t o  t e s t i f y  f o r  a  p i e c e  o f  l e g i s l a t i o n .

W en d te  -  Y o u r  a l l i a n c e  m a in  p u r p o s e  i s  t o  i w p r o v e  t h e  b u s i n e s s  s i t u a t i o n  
din A l a s k a  a n d  m ake i t  a  f a i r  a n d  e q u i t a b l e  p l a c e  i n  w h ic h  t o  l i v e .

B e c k e r  -  Y e s ,  o f  c o u r s e .

W en d te  -  t h e  d e l e t i o n  o f  s e c t i o n  1 ,  a s  y ou  h a v e  s u g g e s t e d ,  w o u ld  b e  t o  
re m o v e d  t h e  l i a b i l i t y  a n d  a n y  f i n a n c i a l  o b l i g a t i o n  f r o m  f i r m s .

B e c k e r  -  t h a t  i s  r i g h t .

B u s s e l l  -  s t a t e s  t h a t  t h e r e  i s  c o p i e s  o f  t h e  s t a t u t e s  a s  t h e y  w e r e  i n  1978 

W en d te  -  how much money i s  a t  s t a k e  h e r e .

B e c k e r  -  a s  f a r  a s  we h a v e  b e e n  a b l e  t o  d e t e r m i n e  i s  100 m i l l i o n .

T hey  c o n v e r s e  b a c k  an d  f o r w a r d  r e g a r d i n g  t h e  am o u n t  o f  money d u e  t o  t h e  
e m p l o y e e s .  T he p o i n t  o f  w h e t h e r  t h e  f i r m s  w e re  n o t i f i e d  by  t h e  D e p t ,  o f  
L a b o r  c o r r e c t l y .  B e c k e r  s t a t e s  t h a t  t h e  com pany d i d  n o t  becom e a w a re  o f  
t h e  new r e g u l a t i o n  u n t i l  t h e y  w e re  f a c e d  w i t h  a  la w  s u i t  o v e r  a  y e a r  
l a t e r . —

W en d te  -  a s k s  i f  t h e  a l l i a n c e  i s  i n  f a v o r  o f  k e e p i n g  t h e  r e g u l a t i o n  
a s  i s .

B e c k e r  -  we w i l l  n o t  a t t e m p t  t o  o v e r t u r n  t h e  r e g u l a t i o n .  S t a t e s  t h a t  t h e  
com pany h a s  r e d o n e  t h e  p a y  s y s t e m  an d  I t  i s  now i s  a c c o r d a n c e  w i t h  t h e  
l a w s  o f  t h e  s t a t e  o f  A l a s k a .

Bussell states that we must move on to expand the record.

J o h n  M a r t i n  f r o m  D r e s s e r  A t l a s  t a k e s  t h e  c h a i r  t o  t e s t i f y ,  ( a t t a c h e d  i s  
w r i t t e n  ' t e s t i m o n y .



G o o d  a f t e r n o o n  M r .  C h a i r m a n ,  C o m m i t t e e  m e m b e r s ,  a n d  

g u e s t s .  M y  n a m e  i s  J o h n  M a r t i n .  I a m  t h e  A r e a  M a n a g e r  f o r  

D r e s s e r  A t l a s ,  a  d i v i s i o n  o f  D r e s s e r  I n d u s t r i e s .  I h a v e  r e s i d e d  

a n d  h a v e  b e e n  r e g i s t e r e d  a s  a n  A l a s k a  c i t i z e n  f o r  t h e  p a s t  

s i x  y e a r s .

I a m  h e r e  t o d a y ,  i n  t h a t  I s t r o n g l y  b e l i e v e  t h a t  a 1 9 7 8  

A l a s k a  D e p a r t m e n t  o f  L a b o r  r e g u l a t i o n  p r o h i b i t i n g  t h e  u s e  o f  t h e  

f l u c t u a t i n g  w o r k  w e e k  p a y  p l a n  h a s  c r e a t e d  a n  e n o r m o u s  m a n a g e r i a l  

a n d  e m p l o y e e  c o m p e n s a t i o n  p r o b l e m  t h a t  i s  n o t  c o n d u c i v e  t o  a 

h e a l t h y  b u s i n e s s  c l i m a t e .  T h i s  r e g u l a t i o n  h a s  c r e a t e d  a 

p o t e n t i a l l y  d i s a s t r o u s  u n j u s t  e c o n o m i c  i m p a c t  o n  m y  f i r m  a n d  

o t h e r s  o p e r a t i n g  i n  t h i s  s t a t e .

D r e s s e r  A t l a s  e m p l o y s  t h e  f l u c t u a t i n g  w o r k  w e e k  p l a n  i n  

a l l  o f  t h e  U n i t e d  S t a t e s  w h e r e  w e  o p e r a t e .  It i s  p r o v e n  t o  b e  

t h e  b e s t  p a y  p l a n  s u i t a b l e  t o  t h e  o i l  a n d  g a s  s e r v i c e  b u s i n e s s  

f o r  b o t h  t h e  e m p l o y e e  a n d  e m p l o y e r .  D r e s s e r  A t l a s '  l a r g e s t  

A l a s k a n  c o r e  o f  o p e r a t i o n  i s  o n  t h e  N o r t h  S l o p e .  O u r  e m p l o y e e s  

w o r k  o n e  w e e k  o n  d u t y  a n d  o n e  w e e k  o f f .  D u r i n g  t h e  w e e k  o n ,  o u r  

e m p l o y e e s  m a y  b e  d i s p a t c h e d  t o  a r e m o t e  l o c a t i o n  w h e r e  t h e y  

m a y  r e m a i n  o n  s t a n d b y  w a i t i n g  i n  a c a m p ,  s l e e p i n g ,  e a t i n g  o r  

r e l a x i n g  f o r  h o u r s  b e f o r e  t h e y  a r e  a c t u a l l y  c a l l e d  f o r  t o  p e r f o r m  

t h e  w e l l  l o g g i n g  o r  p e r f o r a t i n g  s e r v i c e s .  O f t e n  t h e  d i r e c t  t r u e  

p r o d u c t i v e  w o r k i n g  t i m e  o n  t h e  j o b  i s  m i n i m a l  c o m p a r e d  t o  t h e  

u n p r o d u c t i v e  w a i t i n g  t i m e .  T h e  n a t u r e  o f  t h e  o i l  a n d  g a s  s e r v i c e  

b u s i n e s s  m a k e s  w o r k  h o u r s  n e x t  t o  i m p o s s i b l e  t o  p r e d i c t .  T h e



u n p r e d i c t a b i l i t y  o f  t h e  A r c t i c  w e a t h e r  and  n o rm a l  d r i l l i n g  

p r o b l e m s  c r e a t e s  a c t u a l  j o b  t i m i n g  m e r e l y  g u e s s  w o rk .  T h i s  

i n h e r e n t  i n d u s t r y  p r o b l e m  i s  f u l l y  a p p r e c i a t e d  by a l l  t h a t  h a v e  

k n o w le d g e  o f  t h e  b u s i n e s s .

The f l u c t u a t i n g  work  week s y s t e m  l e n d s  i t s e l f  p e r f e c t l y  

t o  t h i s  w o rk  e n v i r o n m e n t .  F i r s t  o f  a l l ,  i t  g u a r a n t e e s  t h e  

e m p l o y e e s  a  b a s e  s t e a d y  in c o m e ,  e v e n  when t h e y  a r e  o f f  d u t y  a t  

t h e i r  ho m es .  Our a v e r a g e  S e n i o r  O p e r a t o r  was g u a r a n t e e d  $ 5 3 0 .0 0  

p e r  week  i n  1981 w h e t h e r  t h e y  w e r e  o f f  d u t y  o r  on d u t y .  T h i s  

e n a b l e d  th e m  t o  m a i n t a i n  s t a n d a r d  incom e l e v e l s  e v e n  when t h e y  

w e re  o f f  w ork  w h e t h e r  i t  b e  due  t o  t h e i r  d a y s  o f f  o r  low a c t i v i t y  

p e r i o d s  w h ic h  a r e  i n h e r e n t  t o  o u r  b u s i n e s s .  When t h e y  w ere  on 

t h e  j o b ,  t h e y  r e c e i v e d  a g u a r a n t e e d  16 h o u r s  p e r  d a y ,  C . O . L . A . ,  

i s o l a t e d  l o c a t i o n  a l l o w a n c e  and  j o b  b o n u s e s .  In  1981,  o u r  a v e r a g e  

O p e r a t o r  made $ 6 0 , 6 7 8 . 0 0  and  a S e n i o r  O p e r a t o r  made $ 6 7 , 8 2 9 . 0 0 .  

P l e a s e  k e e p  i n  mind t h i s  i s  u n s k i l l e d  l a b o r ,  m os t  o f  w h ic h  i s  

h i r e d  i n  A l a s k a .  They are^ a l s o  m ak in g  o v e r  d o u b l e  w h a t  t h e i r  

Lower 48 c o u n t e r p a r t s  make a n d  h a v e  much more p e r s o n a l  t i m e  o f f .  

T h e r e  was a l s o  n e v e r  a c o m p l a i n t  a b o u t  t h e  f l u c t u a t i n g  work week 

s y s t e m  a nd  e a c h  e m p lo y e e  was w e l l  / e r s e d  on c o m p u t a t i o n  o f  

h i s  e a r n i n g s .

The u n p r e d i c t a L L e  n a t u r e  o f  h o u r s  and  r e m o t e n e s s  makes 

i t  v i r t u a l l y  i m p o s s i b l e  t o  h i r e  a d d i t i o n a l  p e r s o n n e l  t o  s p r e a d  

o u t  t h e  t o t a l  h o u r s  o v e r  more e m p l o y e e s .  As a b u s i n e s s m a n ,  wha t  

w o u ld  you t h i n k  a b o u t  c h a n g i n g  o u t  y o u r  e m p lo y e e s  e v e r y  e i g h t
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h o u r s  w h e n  t h e  s h i f t  c o m i n g  i n  h a d  b e e n  s l e e p i n g  i n  a c a m p  f o r

t h e i r  e i g h t  h o u r s  o f  w o r k ?  A n d  w h a t  a b o u t  t h e  h i g h  c o s t  o f

f l y i n g  t h e  p e r s o n n e l  b a c k  a n d  f o r t h  e v e r y  e i g h t  h o u r s  a n d  t h e

s a f e t y  i m p l i c a t i o n s  o f  f l y i n g  i n  A l a s k a ,  f r a n k l y ,  i t  i s  t o t a l l y

u n a c c e p t a b l e ;  b c t h  e c o n o m i c a l l y  a n d  f r c m  a s a f e t y  s t a n d p o i n t .
•

T h r o u g h  s o m e  i n f i n i t e  w i s d o m ,  t h e  A l a s k a  D e p a r t m e n t  o f  

L a b o r  d e t e r m i n e d  i t  s h o u l d  a b o l i s h  t h e  f l u c t u a t i n g  w o r k  w e e k  

s y s t e m .  D r e s s e r  A t l a s  w a s  n o t  a s k e d ,  o r  a n y  o t h e r  c o m p a n y  t o  

m y  k n o w l e d g e  o u r  o p i n i o n  o f  t h e  u s e  o f  t h e  f l u c t u a t i n g  w o r k  

w e e k  s y s t e m  i n  d e t e r m i n i n g  w h y  i t  s h o u l d  b e  b a n n e d .  I t  s e e m s  

i n c r e d i b l e  t o  m e ,  h o w  o n e  s t a t e  a g e n c y  c o u l d  m a k e  a j u d g e m e n t  

o n  t h e  v a l i d i t y  o f  a p a y  p l a n  t h a a  is a c c e p t a b l e  i n  t h e  o t h e r  

f o r t y - n i n e  s t a t e s  a n d  a p p r o v e d  b y  t h e  F e d e r a l  G o v e r n m e n t .  S u c h  

a g r o s s  a d j u s t m e n t  f r o m  t h e  n o r m a l  a c c e p t e d  a n d  p r o v e n  w a y  o f  

d o i n g  t h i n g s  i n  t h e  U n i t e d  S t a t e s  w o u l d  a p p e a r  to m e  t o  b e  a 

r e s p o n s i b i l i t y  o f  t h e  s t a t e  l e g i s l a t u r e .

T o  m a k e  m a s t e r s  w o r s e ,  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  

d i d  n o t  n o t i f y  o u r  c o m p a n y  o r  a n y  o t h e r  c o m p a n y ,  t o  m y  

k n o w l e d g e ,  o f  t h e  f l u c t u a t i n g  w o r k  w e e k  a b o l i s h m e n t .  D r e s s e r  

A t l a s  m a n a g e m e n t  a n d  c o r p o r a t e  m a n a g e m e n t  h a s  a b s o l u t e l y  n o  

r e c o r d  o r  k n o w l e d g e  o f  a n y  c o r r e s p o n d e n c e  e i t h e r  w r i t t e n  o r  

o r a l  f r o m  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  i n f o r m i n g  u s  o f  s u c h  

a d r a s t i c  c h a n g e  i n  v/age a d m i n i s t r a t i o n .  A t t o r n e y s  o n  s e v e r a l  

o c c a s i o n s  h a v e  f o r m a l l y  r e q u e s t e d  t h a t  t h e  A l a s k a  D e p a r t m e n t  

o f  L a b o r  f u r n i s h  c o r r e s p o n d e n c e  r e c o r d s  d e p i c t i n g  t h e


