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there's a pending law suit and as I read the AG has said 
hold off and let us try and handle this legislatively, and 
it appears that one of the ways to handle this legislatively 
is to to dc away either with the non-competitive nature of 
bidding or approach it in some other way. And that's what 
we're attempting to do here, is to address it. Perhaps I 
should pose that question to, lot's see well, Mitch, can you 
answer that?

Mitch Gravo: Yes, Mr. Chairman. It is my understanding
that the interpretation of our Attorney General is that if 
this legislation to have the Department of Justice to go 
away because the regulation will therefore become mute and 
the legislation will be the commanding, the commanding rule. 
And that the concern of the Department of Justice. There 
are other states that have what their, there are other 
states that have Mini-Brooks legislation, the kind of 
legislation what you're looking at, and they don't have a 
problem with the Department of Justice. The reason this 
State has the problem is because we don't have any legisla­
tion however we do have the regulation. And it is my 
understanding that the Department of Justice said passed 
legislation that is the same as your regulation and you can 
do it by legislation but you can't do it just by ... through 
regulation.

Number 347 Chairman Furnace: Does that answer your question?

\/ernon Akin: Maybe I can explain it a little bit more. The
Mini-Brooks law and this House Bill 211 what it does is says 
the State will not put the jobs out for biddi> that what 
this is written for, the State will not put the jobs out for 
bidding. And I understand from Mr. Barry that this is 
legal, they can dc whatever they want, the State can do 
whatever they want to, put what restrictions on the money 
that they are spending. Now if this 211 passes, it will 
catch the State and borough and the cities; it will not 
affect, it will not prohibit bidding of private jobs, 
private owners that want to put a job out to bid. The 
proposed bill which the DOJ suit is against this clause, the 
prohibitive bidding in the regulations. The proposed bill 
moves it from the regulations to a statute. If that were 
passed, if that bill were passed, then that would prohibit 
it for everyone. What it does is it gets the other end of 
it; it prohibits the engineers and architects from accepting 
work for bids. In my estimation we need both bills. One of 
them is to prohibit the jobs from being put out on a bid 
basis by the governmental entities. The other one is to 
prohibit the people from accepting it. As I say, the 211 
can only get the public works but they can still, unless we 
iiave this other bill, well they can still bid on privately.

Number 373 Chairman Furnace: Let me recognize Representative Koponen.
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374 Representative Koponen: Thank you, Mr. Chairman. I was

wondering, I see that was the original language of the bill 
suggested by the Board or by the Attorney General?

377 Chairman Furnace: Which original language?

Representative Koponen: The original version of 211.

378 Chairman Furnace: I'm trying to think. I don't recall.
Jeff, do you recall?

379 Jeff Barry: Yes. Maybe I can clarify something on that.
211 has not really addressed by the Attorney General's 
Office for the simply reason ...

2d2 Chairman Furnace: No, Jeff ...

Jeff Barry: Well ...

Chairman Furnace: No, wait a minute. The question was,
where did this original language come from? Please address 
that ...

383 Jeff Barry: Okay, the original language in 211 is the
Mini-Brooks bill and it came from the Board and the members 
in the profession.

385 There is discussion on where the original language came from
with committee members and Wallace DeBoff.

387 Chairman Furnace: Let me ask Mitch. Mitch, I think you, in
turn can give us, where did you get this original language?

388 Mitch Gravo: The original language came from the group that
testified on Friday, the Consulting Engineers Council of 
Alaska which is a group of 32 principals in architectural 
and engineering firms in ihe State that represent 500 
individual architects and engineers.

392 Chairman Furnace: Was this gleamed from the Mini-Brooks
Act?

393 Mitch: It was ... The Mini-Brooks was used as a model.
It's not exactly like the Mini-Brooks but very close to it.

394 The question is asked, the Washington State legislative 
model?

395 Mitch Gravo: The ABA model and the Mini-Brooks model, both
of those. They're slightly different but that's the model 
that was used in drafting the original 211.

398 Chairman Furnace: Okay. Representative Koponen?
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Representative Koponen: The reason I raised the question is
that the Attorney General Designate Gorsuch apparently 
replying to the rJ.S. District Court did indicate that they 
would be ...

Chairman Furnacs: Which document?

Representative ioponen: This is one of the ones in the law
case ... Civil Act from filed November 12th, '82. ... And
it doesn't include anything, it's merely the agreement that 
they would, move to the about the tenth one down in that 
pile we got, it essentially reviews the case. It's in 
support of the defendant's motion for state proceeding.

Chairman Furnace: Okay, I'm still trying to find the same
thing that you have.

Representative Koponen: It begins on Introduction and
Summary after the court has informed by letter, a new 
attorney general undertook a review of this status ... I 
was just wondering whether the Attorney General had reviewed 
the matter since he is now the defending attorney whether, 
you kr.ow, it's the matter that he had drawn up, whether he 
feels that this would satisfy the case or, you know, in 
other words since he is your and our lawyer in the case, and 
he foels that this would satisfy. That's the only reason 
why I raised the question. I'm curious. And whether we 
should ask his opinion on this. So that we do change, you 
know, put forth legislation that will satisfy the require­
ments, that's all.

Chairman Furnace: Mitch, comment briefly.

Mitch Gravo: Mr. Chairman. Representative Koponen. It: if,
my understanding that the Attorney General's Office has 
taken a look at the initial 211. And correct me if I'm 
wrong Jeff, but i.as indicated that that would serve the 
purpose of making the DOJ suit ... that's their understand­
ing.

Jeff Barry: No. Well, no. They drafted up a specific bill
to address the law suit. The 211 is the State as a consumer 
in its choice of what it wants to do in its contract and 
procedures. The Department of Justice suit is the State 
using its police powers through the regulation and the 
licensing of engineers, architects and land surveyors of 
saying that they shall not be allowed to continue in busi­
ness if they give a price estimate or bid to anyone and the 
regulation is separate, it's totally separate. 211 addresses 
what the State as a consumer will do, it's perfectly legal, 
it's a choice for the State to make as to how they want to 
handle their own money. The law suit has to do with the 
regulatory power of the State delegated to the Board of 
saying that if a person, a member of the profession, responds
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to a request for a price. If saying if an individual walks 
in and says how much will you survey my plot of land for and 
they give him the answer they may .loose their license.
That's using the police power and the allegation is that's 
in violation of Sherman Anti-Trust Act. And there were 
three suits brought that were settled that said yes it was. 
They proposed some other legislation, the Governor would not 
introduce that legislation and they sent the Board down here 
saying maybe you guys will introduce that particular legisla­
tion. The law suit this is totally separate and apart; this 
is a choice matter; it's perfectly legal and doesn't impact 
that at al.l ; and it should be treated separately as that 
being ...

Number 450 Representative Koponen: Mr. Chairman, there was a reason I
raised the question. I was wondering whether we were going 
to be looking at other legislation and that, you know, as a 
bundle to meet these questions.

Number 453 Chairman Furnace: It's quite possible, Representative
Koponen. The one we have in front of us now, the one that I 
would like to resolve first, get that in place, is either go 
with the original version of 211 or go to the recommended 
amended which in turn would be a Connr'lttee Substitute.

Number 456 Representative Koponen: It's just in reading this and
listening to the testimony made me realize that there are 
other matters pending that are not addressed by the bill.

Number 457 Chairman Furnace: It's going to be important now for
committee members to read all of this mater/ il, get a good 
handle. And what I propose to do today aga.\,n is to walk 
through this, try to mark it up anc then let's make sure we 
do our homework. This is a substantial piece of legislation 
and we need to have a good handle on it. But let's get on 
with the business of the hearing. Mr. Akin, are there 
additional questions?

Number 462 Vernon Akin: I would like to correct one thing that Mr.
Barry said. Using an example that you could not , the 
engineer or the architect or land surveyor, anyway, could go 
In and give a price. This is not what the legislation, not 
the regulati< r.s, says, it says he may not knowingly solicit 
or submit proposals for professional services on the basis 
of competitive bidding. That's the way, that's what is 
prohibited. The fact that someone says how will you do this 
job for me that i.v essentially what we're doing now is we 
get the job, I mean the architect or engineer, they talk 
over the scope and then at the tail end of the negotiation 
is the how much do you want for doing this. That's not what 
we're object.'.ng to, we're objecting to competitive bidding. 
This is the main crux of it. That you put it in and you're 
bidding against another professional man. And this we say 
is detrimental if you go on this basis, it's detrimental to

-10-



©
the owner because you're putting the services on a monetary 
basis rather than a expertise basis.

Number 477 Chairman Furnace: Good. Thank you, Mr. Akin. Let's go now
to the next gentlemen to be heard ... Mr. DeBoff.

Number 479 Wallace DeBoff: Chairman Furnace, I wasn't really planning
on testifying.

Chairman Furnace: For the record, Sir, would you again
state your name and who ...

Number 480 Wallace DeBoff: My name is Wallace DeBoff. I’m Chairman of
the Board of Engi .eers, Architects and Land Surveyors. My 
last name is D E capitol B 0 F F. I really wasn't planning 
on testifying for 211 today. I was really more interested 
in what we're going to do with the bill that the Board 
proposed. And I understand that you'd like to take one 
thing at a time. So I believe that I'm on the back burner 
again. Is that ...

Number 485 Chairman Furnace: Okay. Are you speaking of the original
draft of 211?

Number 486 Wallace DeBoff: No, I'm speaking of a bill that was broughc
down and given to Jeff and asked, you know, we asked him if 
he'd ask you to introduce it foi us.

Number 487 Chairman Furnace: I've not seen that, do you have that?

Number 488 Chairman Furnace calls an at ease.

Number 499 Chairman Furnace: ... let's now concentrate the energy, if
we will. There are no other persons to be heard. We do
have two potential pieces of legislation. What the Chair 
would propose we do is to go through these and make some 
determination of support. Jeff, would you take the seat 
down here, walk through an analysis on 211, and then we'll 
go through the recommendation.

Number 505 Jeff Barry: On 211 or also with 'a'?

Number 507 Chairman Furnace: Let's wsxk through 211 first, then we'll
go through the recommend ...

Number 508 Jeff Barry: 211 basically is a change to chapter 36.98
which is professional services and that's this, and it fits
within this as an exemption to the normal requirements for
the professional services contracting, and I think it's 
helpful that way to see exactly how it fits in the whole 
scheme of things. Section 1 on architectural, engineering 
and land surveying contracts, as it would ae straight 211 
version, is language which defines how the architectural, 
engineering and land surveying contracts will be handled by
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the State and it’s political subdivisions. In the various 
methodology that's proposed in Section 1. Section 2 adds a 
new paragraph under 36.98.080 which is a definition that 
defines an emergency where under Section 1 the procedures 
would not apply. Section 3 amends AS 37.05.240 which is, 
with its sister portion AS 37.05.230, has to do with competi­
tive bids, Alaska preference, definition of responsible and 
the competitive bid aspect and various other sections. And 
what it does is put a reference back to Section 1 in there 
that for contracts and architectural, engineering and land 
surveying shall be treated under Section 1 and not under 230 
or 240. Section 4 is adding a new definition under the 
definitions; that just reiterates that 36.98.041 of Section 
1 will be used in the architects, engineering and land 
surveying. Section 5 says that it will apply a.i.er the 
effective date. And Section 6 is the effective date clause. 
Did you ... In Section 1 did you want to go through what 
the methodologies are that are being proposed?

Chairman Furnace responds yes.

Number 541 Jeff Barry.- Section A says not withstanding the provisions 
of AS 36.98.040, and 36.98.040 has to do with the evaluation 
of proposals and award of contract. The significant part in 
there it says that only on the basis of demonstrative 
competence and qualification, 040 provides for both for the 
competence qualification but it also, under Part C of 
36.98.040, says the contract, well, it defines a number of 
specific criteria that have to be meet the evaluation, the 
contracting agency, and it requires the request for proposal 
which is part of the area of whether or not that constitutes 
a competitive bidding, and that's what this is clearly 
trying to get away from is competitive bidding or pricing.
B is in awarding the contract and it's a selection that it 
shall be strictly on the basis of demonstrative competence 
and professional qualifications. C, and that is your basis 
criteria, is that C it says subject to the criteria in B of 
this section a particular procedure for the selection of 
architects, engineers or land surveyors or for the award of 
contract is not required. And it says the State may publicly 
rank proposes or offers received in response to a request 
for services. That's pretty w 11 leaves it wide open, 
whereas in 36.98 there are some set procedures because of 
various problems that occurred in the past. D and E, D is 
an exemption to this procedures for emergencies and E a 
definition that in this section State includes political 
subdivisions of the State and agencies of the state and its 
political subdivisions. It's a straight definition. And 
basically, ...

Number 573 Chairman Furnace: Let's go through A, then ...

Number 575 Jeff Barry: A again goes back basically to j6.98 which was
legislation that was passed last year and ries to bring and
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set forth a procedure to be followed. And Part A is just 
stating that it's the policy of the State to publicly 
announce the requirements and to negotiate contracts only on 
the basis of demonstrative competence and qualification for 
the type of professionals services required and a fair and 
reasonable prices not withstanding the provisions of 36.98.040. 
Part B says the section this section chapter, applies to 
contracts for architectural and engineering services provided 
to a State agency unless one total amount of the contract 
does not exceed 25 thousand.

587 Chairman Furnace: Jeff, where did that language come from?

Jeff Barry: That language comes from 36.98.010. It's the
exact language ...

588 Chiirman Furnace: Statute?

Jeff Barry: Yes, Sir. It's on the small printout putting
that in Session T ~.ws '82. The 25 thousand dollar figure was 
a compromise reached among all parties. Last year when 
this, what was then House Committee Substitute for Senate 
Bill 156, was going through the process there were about 
four or five bills rolled into to clean up the abuses in the
professional services area not aimed at architects, engi­
neering and land surveying, but the consultants and across 
the board in those. The 25 thousand dollar figure was a 
compromised figure. There were components, the Ombudsman 
Frank Flavin, former Ombudsman, who it wanted zero, no 
exception. There were others saying well we have small 
contracts we need the flexibility to be able to sole source 
them if we want or anything else. So the 25 thousand figure 
was just a figure arrived at by compromise. That's saying 
that it goes over, this will apply, under 25 thousand 
basically do what you want.

602. Chairman Furnace: Now that's total contract dollars as
opposed to 25 thousand in fees?

603 Jeff Barry: Well, it could be read either way. Quite
honest ...

Chairman Furnace: ... Well, what was the intent there?
What were they thinking? Are we talking contract dollars?

604 Jeff Barry: The actual contract dollars to the individual
or firm. So it, the interpretation that Mr. Akin had would 
be probably be correct. It would jonsistent with the 
history of 36.98 that the award or the contract to the 
individual firm would have to exceed 25 thousand.

608 Chairman Furnace; Let me take Representative Ringstad, then
Uehling.
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Number 609 Representative Ringstad: My recollection was that, or my
understanding was that, the intent here was for the larger 
contracts, contracts meaning or the interpretation I think 
was that the job was going to be more than 25 thousand, not 
necessarily the fee.

Number 613 Chairman Furnace: Okay, but that's just what he said,
wasn't it?

Number 621

Number 624

Representative Ringstad: Well, I think it depends on how we
look at it. Now, if we're going to give out a million 
dollar job, a million dollars is more than 25 thousand.
Okay, that's a big job. We want, it would not qualify here 
as being under 25 thousand. But if the contract is written 
so that I'm contracting with you to do this million dollar, 
to oversee architectural million dollar project. The 
contract with you is only 20 thousand so it fars under this. 
It's two different contracts. I think that's where the 
misunderstanding was.

Jeff Barry: It's ambiguous in the regard that basically the
legislation was aimed at the consulting areas of which it 
would be a consulting contract, that's end of and in itself 
rather than a project where elements could be broken out.
So it is ambiguous from that aspect.

Chairman Furnace: I'm going to take a question here,
Representative Uehling?

Number 625 Representative Uehling: Yes, maybe you can explain that
further. What, well, what two types of contracts are you 
talking about? You said if there's a million dollar situa­
tion and then you've got 25 thousand what is the, I just 
don't understand at all.

Number 628 Jeff Barry: Well, it could read either way and that's what
I think everyone is saying. That actually B should be 
changed in here, you know, applies to contracts unless and 
then under I the total amount of instead of putting in 
contract put in the word fee, in which case it would clearly 
designate that and then set whatever dollur amount you want 
or delete it. This was just taken from above but as specifi­
cally pertains to the profession would be appropriate to 
clarify that so that there is not ambiguity.

Number 636 Chairman Furnace: Rick, additional questions?

Representative Uehling: I just didn't see the difference
between the fee and the contract. ...

Jeff Barry: Well, in the project contract if it were a
building, the building itself in the total CIP may be two 
and a half million dollars, but the contract with the 
architect and engineer for that may be only 20 thousand.
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Jeff Barry: So which would be covered or not and that's ...

Representative Koponen: Thank you, Mr. Chairman.

Chairman Furnace: Representative Koponen.

Number 640 Representative Koponen: Mr. Akin's referred that it would
open it up co competitive bidding if the low contract, it 
can also be read that under 25 thousand dollars that agency 
or department of the State is not required to inquire into 
the competency of the ...

Number 643 Chairman Furnace: Absolutely.

Representative Koponen: Which might be ore of the things
that we don't want to open up. Just grab somebody off the 
street.

Number 644 Chairman Furnace: Okay, thank you, Representative Koponen.
Mr. Ringstad?

Representative Ringstad: I was just going to ...

Number 645 Chairman Furnace: I'm sorry. Let me, I think Mr. Cowdery
was ...

Representative Cowdery: I'm going to be ...

Number 646 Chairman Furnace: Mr. Ringstad?

Representative Ringstad: No, I was just going to try and
further explain the ...

Number 647 Chairman Furnace: Okay. Mr. Malone?

Representative Malone: I don't have any questions.

Number 648 Chairman Furnace: Let the record show that, did you note
that? Continue. Suffice that number 1 under B needs some 
cleaning up if it is to ...

Number 650 Jeff Barry: Right. It should address B and then the figure
amount is was just taken out of 010 and there's no rational 
basis. Whatever would be. In 2 is and it's bracketed 
because there's a question people wonder why that was the 
contract, is an employment contract for services to be 
performed under the direct supervision regardless rf the 
existence. That basically has to do where people nave 
brought in from outside right directly in-house whether it's 
to teach new techniques, to clean up, to work on the pro­
jects, specific because of a time crunch ... (END OF TAPE)

Number 639  Chairman F u rn a c e :  . . .  R e p r e s e n t a t i v e  Koponen.
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Number 012 

Number 013

Chairman Furnace: Let's break at that point again. I
wanted to adjourn the meeting unless there's some objection 
to it. And have a chance to work with Mr. DeBoff and Mr. 
Gravo, and Jeff and I to work out some things here. We do 
have a floor session that's coming up here in about 20 
minutes. Give the committee, you a chance to ?ot back to 
your offices to get prepared for that. Repre itative 
Ringstad?

Representative Ringstad: Can we get copies of these things
so we cai\ take them with us and play with them?

Chairman Furnace: Do yo1 want to take your file with you?

There was discussion by the Chairman.and committee members 
regarding the committee files. Chairman Furnace then spoke 
of the agenda for tomorrow's meeting regarding continuation 
of HB 211 and introduction of HB 197.

Number 031 The meeting is adjourned.



HOUSE LABOR & COMMERCE 
STANDING COMMITTEE MEETING 

RE: HOUSE BILL NO. 211
March 22, 1983

*

TAPE #40 (Side A)
Recording
Number 005 Chairman Furnace: The Chairman has called the meeting to

orderr The day 3/22/83. Those persons present are: Represen­
tatives Wendte, Ringstad, Cowdery and Chairman Furnace present:. 
The time is 8:50. The legislation for consideration today is 
the continuation of the discusi??.G'n on House Bill 211, "An Act 
relating contracts for architectural, engineering and land 
surveying services; and providing for an effective date.". We 
have before you this morning an amendment that is recommended 
for substitution of the Section 1 of the bill. I'd like to 
walk through the amendment this morning and to see. what the 
greatest importance here. Does everyone, do you have a copy of 
that?

Number 013 There is discussion regarding if committee members have a copy 
of the amendment.

Number 020 Chant man Furnace: All right, let's go to the amendment then.

Number 021 The question is asked, that's the one defined as 'a'?

Chairman Furnace: Yes, that's the one that's defined as 'a'.
First of all, has each member l.ad a chance to read the amend­
ment? Are there particular sections of it that you have 
concerns with? If not, we'll start from the top and just walk 
through it. ... Section A then is the policy of the State to 
publicly announce all requirements for architectural and 
engineering service and to negotiate contracts architectural 
and engineering services only on a basis of demonstrated 
competency and qualification for the type of professional 
service required and that a fair and reasonable price not 
withstand the provision of chapter 40 the section 36. Anv 
problems with that? Representative Ringstad,

Number 029 Representative Ringstad: I've just one question maybe I'm off 
bc.se but that's stating that this is the policy. Are we 
accomplishing what we want to accomplish? In that just 'cause 
that's policy doesn't mean that necessarily they have to do it 
that way.

Number 032 Chairman Furnace: What are you suggesting or recommending? I
don't follow you.

Number 033 Representative Ringstad: Are we bette** off to state that this 
is the way it will be done? Rather than to establish general 
policies that always have exceptions to the rules and this and 
that and the other?
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Number 035 Chairman Furnace: Well, it might be in our legal terminology.
It appears to be that this to understand the language, Rep­
resentative Ringstad. Would you other suggest language you 
would like to insert there?

Number 037 Representative Ringstad: Well, you know, and if you're trying
to accomplish something, most legislation that I have dealt 
with is this is the way we shall do it.

Number 039 Chairman Furnace: I think you should read more into the bill
and to the amendment shall and ...

Number 041 Representative Ringstad: That type of language is there.

Chairman Furnace: Yes.

Number 042 Representative Ringstad: 
coming across as ...

Your first paragraph is kind of

Chairman Furnace: This is an amendment to be inserted into

Number 043 Representative Ringstad: Well, the way I read it, you're
taking out this whole thing here. It's starting out as a 
rewrite of the whole bill the way I read it.

Number 045 Chairman Furnace: The question, Representative Ringstad, do
you have a problem with Section A? If so what is your recom­
mendation?

Number 046 Representative Ringstad: Well, it was just a question. To me
this would read as intent language ...

'V’.mber 048 Chairman Furnace: It's a policy statement.

Representative Ringstad: Okay. Fine.

Number 049 Chairman Furnace: Okay. Section B. This chapter applies to 
contracts for architectural and engineering services provided 
to a State agency unless the total amount, and there was a 
recommendation to change contract to foes, does not exceed 25 
thousand dollars. Any problem with that statement? Represen­
tative Cowdery.

Number 052 Representative Cowdery: Yes. It seems to me in the real world 
that the fees out there, the interpretation of whatever the 
architect or engineering fee would be to a particular project 
could be in the administration of contracts anc everything, 
this could all be in the fee that was tithed. And I just have 
problems with i'̂ e 25 thousand dollars nr putting a figure on 
this with due respect to the qualifications, some maybe think 
that if we don't put a fee that we're overlooking the small 
individual, but I still think that in top here it says here 
demonstrative competence of qualifications that that is the key 
to me of what the intent of this is to try to get competence
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and qualification into this bill, 211. And I think that if we, 
with due respect to the small guy, I think that the 25 thousand 
dollar figure is not what unlike a person trying to getting 
into the contracting business and he builds himself a reputa­
tion to the bonding markets to deal with the Ljnd jobs and that 
is the process through tries to work for large firms or out on 
your own and demonstrating your competence 'til finally you can 
get the competence of a bonding company to back you. And too, 
to the larger amount then I think that's probably, I just have 
a little problems with putting a fee into the price.

Number 072 Chairman Furnace: Sc is there a recommendation?

Representative Cowdery: 
dollar amount.

I don't think that there should be a

Number 073 Chairman Furnace: Is there a motion to that effect then? To
exclude that language?

Number 075 Representative Cowdery: Yes, I would make a motion that we ...

Number 076 Representative Ringstad: A point of inquiry here. I want to
address this to Representative Malone because he's had a little 
more experience on these. Can we be amending and adopting a 
draft substitute before we adopt a substitute?

Number 079 Representative Malone: I think that's a decision the Chair
should make, Representative Riagstac .

Number 080 Representative Ringstad: I didn't know if the Rules addressed
that ...

Number 081 Representative Malone: Committee procedures are fairly informal
so whatever the best way to handle something as far as ...

Number 082 Chairman Furnace: Representative Cowdery has the floor. Are
you proposing a motion to dilete Line I under Section B?

Number 084 Representative Cowdery: Yen. With, I would like, we have
heard from many people here mainly the architects, we haven't 
heard from Associated General Contractors I don't believe and 
from the Department of Transportation, you know, that's maybe 
that would be in order to get input from them on this issue.
But right now I would propose that we delete the sentenced 
total amount from the fee or contract does not exceed.

Number 089 Chairman Furnace: Is that a motion then, Representative
Cowdery?

Representative Cowdery: Yes.

Number 090 Chairman Furnace: We have a motion to delete Line 1, Section
B, all in fa,-j' of that motion?
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Number 093 

Number 098

Number 103

Number 104 

Number 105

Number 107

Number 110

Number 112 

Number 115

Number 118

Representative Wendte: Mr. Chairman, I would like to call a
discussion.

Chairman Furnace: Discussion? Let me recognize Representative
Wendte, then Malone.

Representative Wendte: I note that the entire section there B
is in the existing statute. Why are we proposing another bill 
to put this exact language in the statute when it's already in 
there? ... Although you're putting it in another section. 
Verbatim that's taken out of the existing statutes.

It was stated: Representative Wendte. The entire section of
the statute you are referring to before does no longer applies 
to this particular rule, if this is adopted. So there would be 
absolutely no procedures and this is establishing procedures 
for that particular group. So you're exempting them from the 
requirements of 36.98 and ...

Representative Wendte: You mean you're re-establishing the
same procedures in this bill?

It was responded: Or some procedures, yes.

Representative Wendte: In this case, exact verbatim word-for-
word procedure.

Chairman Furnace: Let's see ... Where did you find that in
the statutes?

Representative Wendte: 36.93.010.

Chairman Furnace: 010?

Representative Wendte: Yes.

Representative Wendte: That's my concern and I don't see any
reason in the statute to exempt them from one and then com­
pletely redraft the same.

There is brief discussion.

Representative Wendte: Well, I guess my concern is that
directly to the point of your motion ... The wording that 
you're trying to get out is already in the statute for profes­
sional contracts, professional services contracts.

There is more brief discussion.

Chairman Furnace: Okay, let's, Representative Wendte has the
floor ...

Representative Wendte: Sections for everything from section,
all of Section B is in the statute; down to the start of
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4 9  #

S e c t i o n  C ;  a n d  r e a l l y  S e c t i o n  C i s  a  r e s t a t i n g  o f  3 6 . 9 8 . 0 2 0  
e x c e p t  y o u ' r e  a d j u s t i n g  i t  s o m e ,  t h o u g h  i t ' s  n o t  v e r b a t i m  b u t  
i t ' s  m o d e l  a f t e r  t h a t  a s  w e l l .

1 2 4  C h a i r m a n  F u r n a c e :  O k a y ,  R e p r e s e n t a t i v e  M a l o n e ,  d o  y o u  a
c o m m e n t  c o n c e r n i n g  t h a t ?

R e p r e s e n t a t i v e  M a l o n e :  I  g u e s s ,  d o  w e  h a v e  a  m o t i o n  p e n d i n g ?

1 2 5  C h a i r m a n  F u r n a c e :  T h e r e ' s  a  m o t i o n  o f  t h e  f l o o r  w e  h a v e  t o  
h a n d l e  i t .

R e p r e s e n t a t i v e  M a l o n e :  I t  w o u l d  d e l e t e  t h i s  t o t a l  a m o u n t  o f
t h e  c o n t r a c t  d o e s  n o t  e x c e e d  2 5  i s  w h a t  b a s i c  . . .

1 2 7  C h a i r m a n  F u r n a c e :  T h a t ' s  t h e  e x t e n t  o f  t h e  m o t i o n .

1 2 8  R e p r e s e n t a t i v e  M a l o n e :  A n d  s o  i t  t h a t  i t  w o u l d  r e q u i r e  e v e n  i n
t h e  c a s e  o f  s m a l l  c o n t r a c t s  u n d e r  t h i s  s e c t i o n  t h e  S t a t e  o r
l o c a l  g o v e r n m e n t  a g e n c y  t o  g o  t h r o u g h  e l l  t h e  s t e p s  e x c e p t  I  
g u e s s  t h e y  w o u l d n ' t  h a v e  t o  h a v e  a t  l e a s t  s i x  f i r m s  . . .  T h a t ' s  
i n  f a c t  . . .

1 3 3  C h a i r m a n  F u r n a c e :  T h a t ' s  o n e  p o r t i o n  o f  i t .  N o w ,  b e  m i n d f u l
t h a t  3 6 . 9 8 . 0 1 0  a p p l i e s  t o  t h e  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t ;
t h e  n e w  s e c t i o n  3 6 . 9 8 . 0 4 1  a p p l i e s  t o  a r c h i t e c t s  a n d  e n g i n e e r s ,  
s o  i t  i s  a  n e w  s e c t i o n  o f  t h e  s t a t u t e .  A n d  s o  t h e  p r o c e s s  h e r e  
w o u l d  b e  t o  r e p e a t  c e r t a i n  e x i s t i n g  l a n g u a g e  i n  t h i s  t o  m a k e  i t  
m o r e  c o n c l u s i v e ,  u n l e s s  t h i s  c o m m i t t e e  e l e c t s  t o  t a k e  s o m e  o f  
t h i s  o u t  a n d  o n c e  w e  g o  t h r o u g h  a n d  a d j u s t  t h i s  d o c u m e n t .  T h e  
q u e s t i o n  i s ,  h a v e  w e  v i o l a t e d  a n y  s t a t u t e  r e q u i r e m e n t s  o r  
w h a t e v e r ,  a n d  t h a t  w o u l d  t h e  s e c o n d  e f f o r t .  W e ' r e  s t i l l  o n  
d i s c u s s i o n ,  R e p r e s e n t a t i v e  M a l o n e .

1 4 3  R e p r e s e n t a t i v e  M a l o n e :  W e l l ,  i t  j u s t  . .  b a s i c a l l y  t h e n  y o u ' d
h a v e  n o  e x e m p t i o n s  f r o m  0 4 1 .  M i g h t  b e  . . .  s t a t e  o p e r a t i o n s ,
m i g h t  n o t  b e  . . .

1 4 7  C h a i r m a n  F u r n a c e :  A d d i t i o n a l  d i s c u s s i o n s ?  R e p r e s e n t a t i v e
R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  I  t e n d  t o  a g r e e  w i t h  R e p r e s e n t a t i v e
W e n d t e  a b o u t  t h a t  w h o l e  S e c t i o n  B .  I ' i n  n o t  s u r e  w h a t  . . .

1 4 9  C h a i r m a n  F u r n a c e :  W e l l ,  R e p r e s e n t a t i v e  R i n g s t a d ,  w e ' r e  d e a l i n g
w i t h  S e c t i o n  B ,  N u m b e r  1 ,  a t  t h i s  t i m e .  T h a t  i s  t h e  m o t i o n  o n  
t h e  f l o o r .

1 5 1  R e p r e s e n t a t i v e  R i n g s t a d :  O k a y .  . . .  W e ' r e  a l l  g o i n g  t o  a m e n d  
t h e  m o t i o n  o r  y o u  w a n t  me  t o  d i s c u s s  i t ?

1 5 2  C h a i r m a n  F u r n a c e :  W e ' r e  h a v i n g  a  d i s c u s s i o n  r i g h t  n o w .
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R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  t h a t ' s  w h a t  I ' m  t r y i n g  t o
d i s c u s s  . . .  I f  y o u  w a n t  a  m o t i o n ,  w e  c a n  d o  t h a t  t o o .

1 5 2  C h a i r m a n  F u r n a c e :  W e l l ,  w e  h a v e  a  m o t i o n  o n  t h e  f l o o r  t o  d e a l
w i t h  S e c t i o n  B ,  I t e m  1 .

1 5 4  R e p r e s e n t a t i v e  R i n g s t a d :  O k a y .

C h a i r m a n  F u r n a c e :  T o  t a k e  o u t  t h e  t o t a l  a m o u n t  o f  t h e  c o n t r a c t
d o e s  n o t  e x c e e d  2 5  t h o u s a n d .  A d d i t i o n a l  d i s c u s s i o n  o n  t h a t .
A r e  y o u  r e a d y  t o  v o t e  t o  d e l e t e  t h a t ?

1 5 6  T h e  r e s p o n s e  i s  d i s c u s s i o n .

1 5 7  C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  t o  m e  i n  a d d r e s s i n g  w h a t
R e p r e s e n t a t i v e  W e n d t e ’ s  p o i n t ,  I  t h i n k  w e  c a n  d o  w i t h o u t  t h e  
w h o l e  S e c t i o n .  Why  g o  t h r o u g h  l i n e - b y - l i n e  a n d  l e a v e  o u t  e v e r y  
l i n e ?

1 5 9  C h a i r m a n  F u r n a c e :  T h e n  w o u l d  y o u  w i s h  t o  a m e n d  t h e  m o t i o n  t o
t a k e  o u t  t h e  e n t i r e  s e c t i o n ?  . . .  t h a t  a m e n d m e n t .

1 6 0  R e p r e s e n t a t i v e  R i n g s t a d :  Y e s ,  I  w o u l d  w i t h  R e p r e s e n t a t i v e
C o w d e r y ' s  c o n c u r r e n c e  I  w o u l d  a m e n d  t o  m o v e  t h e  o r i g i n a l  m o t i o n
t o  l e a v e  o u t  S e c t i o n  B h e r e .

1 6 3  R e p r e s e n t a t i v e  C o w d e r y :  O k a y .

C h a i r m a n  F u r n a c e :  W e l l ,  t h e n  t h e  a m e n d m e n t  t o  t h e  m o t i o n  i s  t o
t a k e  o u t  S e c t i o n  B i n  i t s  e n t i r e t y .  D i s c u s i - i o n  o n  t h e  a m e n d ­
m e n t ?  No  d i s c u s s i o n ?  A l l  i n  f a v o r  o f  t a k i n g  o u t  S e c t i o n  B i n  
i t s  e n t i r e t y  s h o w  b y  a  r a i s e  o f  h a n d .  A l l  o p p o s e d ?  T h e  m o t i o n  
c a r r i e s .  S e c t i o n  B i s  d e l e t e d .  S e c t i o n  C .  Y o u  g e n t l e m e n  c a n  
r e a d  a s  g o o d  a s  1 c a n .  A n y  c o n c e r n s  w i t h  S e c t i o n  C ?  R e p r e s e n ­
t a t i v e  W e n d t e .

171 R e p r e s e n t a t i v e  W e n d t e :  M r .  C h a i r m a n ,  I  g u e s s  I  . . .  We h a v e  a
s e c t i o n  t h a t  a d d r e s s  p r o f e s s i o n a l  s e r v i c e s ,  a n d  n o w  w e ' r e  
c r e a t i n g  a  w h o l e  n e w  s e c t i o n  f o r  a  s e r i e s  o f  s t a t u t e s  t h a t  d e a l  
w i t h  c o n t r a c t s  w i t h  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s .  S o  
I  g u e s s  a s  a  d r a f t i n g  c o n c e r n  S e c t i o n  B ,  S e c t i o n  C r a t h e r  a n d  
t h r o u g h o u t ,  w e  g o  b a c k  t o  d e s c r i b i n g  a s  p r o f e s s i o n a l  s e r v i c e s  
c o n t r c ' . c t s  w h e n  y o u  h a v e  a  w h o l e  s e t  o f  s t a t u t e s  t h a t  d e a l  w i t h  
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s .  W e l l ,  I  g u e s s  i t ' s  o u r  
i n t e n t ,  a s  I  u n d e r s t a n d  i t ,  t o  t a k e  a  s e c t i o n  o f  p r o f e s s i o n a l  
s e r v i c e s  c o n t r a c t  a n d  c a l l  t h e m  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  
s e r v i c e s .  A l t h o u g h  t h a t  d o e s n ' t  m e a n  t h a t  y o u r  p r o f e s s i o n a l  
a n y  m o r e  b u t  w e  a r e ,  I  c a n  s e e  p r o b l e m s  t h r o u g h o u t  w h e r e  g o i n g  
b a c k  a n d  r e f e r r i n g  t o  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s .  D o e s  
t h a t  m e a n  t h a t  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  f o r  a r c h i t e c t : - ;  
a n e  e n g i n e e r s ,  d o e s  t h a t  a p p l y  t o  b o t h ?  E x i s t i n g  s t a t u t e s  : .o 
w e  g o t  a n d  t h e n  t h i s  o n e  a s  w e l l ?
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1 8 6  C h a i r m a n  F u r n a c e :  I ’ l l  r e s t a t e  m y  c o m m e n t s  f r o m  a  m i n u t e  a g o .
W h a t  w e ' r e  d o i r g  n o w  i s  a d d i n g  a  n e w  s e c t i o n  o f  s t a t u t e  c o v e r ­
i n g  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s .  I n  e s s e n c e ,  I  
w o u l d  a s s u m e  h e r e  t h a t  h a s  t h e  i n t e n t  o f  t a k i n g  a r c h i t e c t u r a l  
a n d  e n g i n e e r i n g  s e r v i c e s  o u t  o f  t h e  p r o f e s s i o n a l  s e r v i c e s  
s t a t u t e  a n d  s e t t i n g  u p  a  d i f f e r e n t  s e c t i o n s  g o v e r n i n g  t h a t .
T h a t  i s  t h e  r e q u e s t  t h a t  w e ' v e  h a d  a n d  t h a t  i s  w h a t  w e  a r e  
d e a l i n g  w i t h  n o w .

191 -  R e p r e s e n t a t i v e  W e n d t e :  S o  m y  c o n c e r n  i s  l e t ' s  n o t  t a k e  o u t  t h e
w o r d i n g  w h e r e  t h e y  u s e  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  i n  t h i s  
b i l l .  C o n t i n u e  t o  c a l l  i t  t o  b e  c o n s i s t e n t  w i t h  w h a t  y o u  j u s t  
s t a t e d .  A r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  c o n t r a c t s .

1 9 4  C h a i r m a n  F u r n a c e :  I  b e l i e v e  t h a t  t h a t  h a s  b e e n  d o n e  i n  t h e
a m e n d m e n t .

R e p r e s e n t a t i v e  W e n d t e :  W e l l ,  i f  y o u  g o  t h r o u g h  i f  y o u  r e a d
t h r o u g h  C y o u ' l l  s e e  r e g u l a r  r e f e r e n c e  t o  p r o f e s s i o n a l  s e r v i c e s  
c o n t r a c t s .

1 9 7  C h a i r m a n  F u r n a c e :  I  d o n ' t  t h i n k ,  y o u  k n o w ,  t h a t ' s  n o t  a w a r d -
a b l e  I  b e l i e v e ,  b u t  l e t ' s  r e a d  t h a t .  T h e  S t a t e  a g e n c y  p r o p o s e s  
t o  e n t e r  i n t o  a  c o n t r a c t  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  
t h e  a g e n c y  s h a l l  g i v e  p u b l i c  n o t i c e  s o l i c i t i n g  a  r e q u e s t  f o r  
q u a l i f i c a t i o n  f o r  t h e  p r o f e s s i o n a l  s e r v i c e  c o n t r a c t  b y  q u a l i f i ­
c a t i o n  a t  l e a s t  t h r e e  t i m e s  i  . o n e  m o r e  n e w s p a p e r s  i n  g e n e r a l  
c i r c u l a t i o n .  N o w ,  t h a t  p a r t i c u l a r  i n s t a n c e ,  w e  h a v e  p r o f e s ­
s i o n a l  s e r v i c e s  c o n t r a c t  a n d  t h a t  c o v e r s ,  e x c u s e  m e ,  a  w i d e  
a r r a y  o f  o t h e r  p r a c t i o n e e r s . I n  t h i s  p a r t i c u l a r  i n s t a n c e ,  
w e ' r e  s p e a k i n g  o f  p r i n c i p a l l y  t o  a r c h i t e c t s  a n d  e n g i n e e r i n g  
s e r v i c e s ,  t h a t  c o n t r a c t  i s  s t i l l  c a l l e d  a  p r o f e s s i o n a l  s e r v i c e s  
c o n t r a c t .  A n d  t h a t  i s  p e r h a p s  t h e  d i s t i n c t i o n  y o u  h a v e  p r o f e s ­
s i o n a l  s e r v i c e  c o n t r a c t  t o  l a n d  s u r v e y o r s  f o r  e x a m p l e .  O n e  o f  
t h e  r e c o m m e n d a t i o n s  i s  t o  n o t  i n c l u d e  l a n d  s u r v e y o r s  i n  t h i s  
p a r t i c u l a r  b i l l  o r . l y  t o  t h e  e x t e n t  t h a t  i n  t h e y  m a y  i n t e r a c t  
w i t h  a n  a r c h i t e c t  o r  e n g i n e e r .  T h a t ' s  a n o t h e r  a d j u s t m e n t  t h a t  
w e ' l l  h a v e  t o  m a k e .  D o e s  t h a t  m a k e  i t  p l a i n e r ?

2 1 1  R e p r e s e n t a t i v e  W e n d t e :  W e l l ,  t h e  o n l y  I  g u e s s  t h e  p o i n t  i s
t h a t  i f  y o u  w a n t e d  t o  a d d  a  d e f i n i t i o n a l  s e c t i o n  t h a t  s a y s  i n
e v e r y  i n s t a n c e  i n  t h i s  s t a t u e  w h e r e  t h e y  d i s c u s s  p r o f e s s i o n a l
s e r v i c e s  c o n t r a c t  . . .

2 1 4  C h a i r m a n  F u r n a c e :  . . .  s t a t u t e  . . .

R e p r e s e n t a t i v e  W e n d t e :  . . .  t h a t  y o u ' r e  . . .  t h a t  y o u  a r e  i n
e f f e c t ,  y o u  n e e d  a  d e f i n i t i o n  o f  w h a t  y o u ' r e  t a l k i n g  a b o u t  w h e n  
y o u ' r e  t a l k i n g  a b o u t  t h a t , ,  s o  t h a t  y o u  d o n ' t  h a v e  t h e  c o n f l i c t  
b e t w e e n  t h e  t w o  s e c t i o n s  o f  t h e  s t a t u t e s .

2 1 8  C h a i r m a n  F u r n a c e :  S o  n o t e d .  We c a n  p u t  t h a t  d e f i n i t i o n  i n  t h e
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2 1 9  R e p r e s e n t a t i v e  W e n d t e :  Y o u  h a v e  a  d e f i n i t i o n  f o r ,  i n  t h i s
s e c t i o n ,  a r c h i t e c t s  a n d  e n g i n e e r i n g  s e r v i c e s  i n c l u d e s  p r o f e s ­
s i o n a l  s e r v i c e s ,  s o  y o u  d e f i n e  i t  t h a t  w a y  . . .  I t  i s  m o s t l y  
j u s t  a  d r a f t i n g  . . .

2 2 2  C h a i r m a n  F u r n a c e :  . . .  a s  a  r e c o m m e n d a t i o n .  L e t ' s  g o  b a c k  n o w .
S e c .  3  i s  t h e r e  a  m c t i o n  c o n c e r n i n g  S e c .  3 ?  I s  t h e r e  a  d e s i r e  
t o  d e l e t e  p o r t i o n s  o r  a l l  o f  S e c .  3 ?  S e c t i o n  C ,  I ' m  s o r r y .  
R e p r e s e n t a t i v e  R i n g s t a d .

2 2 7  R e p r e s e n t a t i v e  R i n g s t a d :  W e ' r e  r e q u e s t i n g ,  l e t ' s  s e e ,  t h e
a g e n c y  s h o u l d  g i v e  p u b l i c  n o t i c e  s o l i c i t i n g  a  r e q u e s t  " o r
q u a l i f i c a t i o n s .  U n d e r  c u r r e n t  s t a t u e  w h a t  w e ' r e  d o i n g  i s  
g i v i n g  p u b l i c  n o t i c e ,  s o l i c i t i n g  p r o p o s a l s .  S o  t h e  c h a n g e  h e r e
i s  t h a t  w e ' r e  r e q u e s t i n g  q u a l i f i c a t i o n s  a n d  n o t  p r o p o s a l s ?

2 3 2  C h a i r m a n  F u r n a c e :  W e l l ,  p e r h a p s  l e t  me  e x p l a i n  t h a t .  I n  t h e
e n g i n e e r i n g  a n d  a r c h i t e c t u r a l  s i t u a t i o n ,  t h e  c o m p a n y  i s  j u d g e d  
u p o n  i t s  a b i l i t y  a n d  i t s  q u a l i f i c a t i o n ,  a n d  t h a t  q u a l i f i c a t i o n  
o f t e n  t i m e s  i s  s p r e a d  u p o n  t w o  p a r t i c u l a r  d o c u m e n t s ,  F o r m  2 5 5  
a n d  2 5 4 .  I f  a n  e n g i n e e r i n g  f i r m  w i s h e s  t o  b i d  o n  s e w e r  j o b  f o r  
e x a m p l e ,  o n  2 5 5  t h e y  w o u l d  l i s t  t h e i r  h i s t o r y  a n d  i n v o  v e m e n t  
i n  s e w e r  j o b s .  O f t e n  t i m e s  t h o y  w o u l d  p i c k  b a s e d  u p o n  t h e i r  
q u a l i f i c a t i o n s  f i r s t ,  a n d  t h e n  n e g o t i a t i o n  a s  t o  p r i c e  a n d  
o t h e r  d e s i g n  c h a r a c t e r i s t i c s  i s  s o m e w h a t  o f  a  s e c o n d  p h a s e ,  y o u  
s e e .  S o  t h e  f i r s t  s o l i c i t a t i o n  i s  a  r e q u e s t  f o r  q u a l i f i c a t i o n ,  
a n d  t h a t  i s  p r o b a b l y  u n i q u e  t o  t h e  e n g i n e e r i n g  a n d  a r c h i t e c t u r a l

2 4 6  R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  . . .  a d d r e s s  t h a t  t o  m e ,  p a r t  o f
y o u r  p r o p o s a . , t o  m a k e  a  p r o p o s a l ,  w e l l  t h a t ' s  t h e  b a s i s  
t h e y ' r e  g o i n g  t o  d e t e r m i n e  i t  o n  y o u r  p r o p o s a l  w i l l  h a v e  t h a t .  
T h a t ' s  i f  y o u  d o n ' t  s u b m i t  y o u r  q u a l i f i c a t i o n s  a s ,  a n d  a l l  y o u  
g i v e  t h e m  i s  m o n e y ,  t h e n  y o u  h a v e  h a l f  a  p r o p o s a l  a n d  y o u r  
p r o p o s a l ' s  n o  g o o d .

2 5 0  C h a i r m a n  F u r n a c e :  P e r h a p s  w h a t  w e  n e e d  t o  d o ,  R e p r e s e n t a t i v e
R i n g s t a d ,  i s  t o  w a l k  t h r o u g h  a g a i n  t h e  p r o c e s s  o f  s o l i c i t a t i o n  
o f  a  j o b ,  a n  A a n d  E j o b .  M i t c h ,  c a n  y o u  s h a r e  t h a t  w i t h  u s ?  
C a n  y o u  j o i n  u s  h e r e ?

2 5 4  M i t c h  G r a v o :  M r .  C h a i r m a n ,  a s  I  u n d e r s t a n d  i t  h o w  t h e  p r o c e s s
w o r k s ,  R e p r e s e n t a t i v e  R i n g s t a d ,  i s  t h a t  t h e  S t a t e  f i r s t  a d v e r ­
t i s e s  f o r  a  r e q u e s t  f o r  q u a l i f i c a t i o n s  f o r  a  j o b .  F o r  e x a m p l e ,  
d e s i g n  a  b r i d g e ,  a n d  t h e y  s o l i c i t  r e s p o n s e s  f r o m  q u a l i f i e d  
a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  f i r m s .  A n d  t h e  o n l y  t h i n g  t h a t  
t h e  A a n d  E f i r m s  s u b m i t  a r e  t h e i r  q u a l i f i c a t i o n s  o r  t h e i r  
e x p e r i e n c e s  t o  d o  a  d e s i g n  f o r  a  b r i d g e .  A n d  t h e n  o n c e  t h e  
S t a t e  g e t s  a l l  o f  t h o s e ,  w h a t  a r e  c a l l e d  R F Q s ,  t h e y  t a k e  a  l o o k  
a t  t h e m  a n d  t h e y  s e e  w h o  t h e  s i x  b e s t  o r  t h r e e  b e s t  q u a l i f i e d  
f i r m s  a r e .  A n d  t h e n  o n c e  t h e y  m a k e  t h a t  s h o r t  l i s t ,  t h e y  t a l k  
t o  t h e  p e r s o n ,  m o s t  q u a l i f i e d  f i r m  b a s e d  o n  t h e  r e q u e s t  f o r  
q u a l i f i c a t i o n .  A n d  t h a t  a t  t i m e  t h e y  a s k  t h e  m o s t  q u a l i f i e d  
f i r m  t o  s u b m i t  a  p r o p o s a l  t o  d e s i g n  t h e  b r i d g e .  A n d  t h e n  i n
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t h a t  p r o p o s a l  t h e y  a s k  f o r  a  r e q u e s t  f o r  p r o p o s a l  a t  t h a t  t i m e .  
S o  t h e r e  i s  a  d i s t i n c t i o n  b e t w e e n  a  r e q u e s t  f o r  q u a l i f i c a t i o n  
w h i c h  o c c u r s  i n i t i a l l y  a n d  u p  t o  t h e  p o i n t  w h e n  t h e y  d e t e r m i n e  
w h o  t h e  s h o r t  l i s t  i s .  O n c e  t h e y  d e t e r m i n e  w h a t  t h e  s h o r t  l i s t  
i s ,  t h e n  t h e y  a s k  t h e  m o s t  q u a l i f i e d  f i r m  o f ,  t h e y  r e q u e s t  a  
p r o p o s a l  t o  d o  t h e  p r o j e c t .  T h e y ' r e  t e r m s  o f  . . .  t h e y  h a v e  
v e r y  f i r m  d e f i n i t i o n  w i t h i n  t h e  AE f i e l d .

N u m b e r  2 7 2  C h a i r m a n  F u r n a c e :  T h a n k  y o u .  R e p r e s e n t a t i v e  R i n g s t a d .

N u m b e r  2 7 3  R e p r e s e n t a t i v e  R i n g s t a d :  S o  b a s i c a l l y  t h a t ' s  t h e  w a y  t h e y ' r e
d o i n g  i t  n o w ?

N u m b e r  2 7 4  M i t c h  G r a v o :  Y e s .

N u m b e r  2 7 5  R e p r e s e n t a t i v e  R i n g s t a d :  E f f e c t i v e l y  w h a t  t h e y ' r e  d o i n g  t h e n
i s  a  m a j o r i t y  o f  t h e  p e o p l e  s u b m i t t i n g  f o r  t h e  j o b  d o n ' t  p u t  i n  
a  b i d ?

N u m b e r  2 7 7  M i t c h  G r a v o :  N o .

R e p r e s e n t a t i v e  R i n g s t a d :  P r i c e  b i d .

M i t c h  G r a v o :  N o .  N o .  N o t  a t  a l l .

N u m b e r  2 7 8  R e p r e s e n t a t i v e  R i n g s t a d :  S o  b y  p u t t i n g  t h i s  i n  h e r e  b a s i c a l l y
y o u  a r e n ' t  c h a n g i n g  a n y t h i n g  i n  t h i s  p a r a g r a p h ?  . . .

N u m b e r  2 7 9  M i t c h  G r a v o :  T h a t  q u a l i f i e s  p r e t t y  m u c h  t h e  s t a n d a r d  p r o c e ­
d u r e s ,  a t  l e a s t  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n .  N o w ,  h o w  
F a i r b a n k s  o r  h o w  U n a l a k l e e t  o r  h o w  t h e  A n c h o r a g e  S c h o o l  D i s t r i c t  
s o l i c i t s  p a y i n g  s e r v i c e s  m a y  "’a r y  a  l i t t l e  b i t .  B u t  t h a t ' s  t h e  
s t a n d a r d  p r o c e d u r e  a t  l e a s t  f o r  t h e  D e p a i t m e n t  o f  T r a n s p o r t a t i o n .  
T h a t ' s  t h e  o n e  t h a t  I  am m o s t  f a m i l i a r  w i t h .

N u m b e r  2 8 4  C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  O k a y ,  s o  t h e  t e s t i m o n y  w e  h a d  t h e
o t h e r  d a y ,  t h e y  w e r e  t r y i n g  t o  g e t  t o  t h e  l o c a l ,  t h e  l o c a l  
a r e a s  t o o ,  s o  t h i s  m a y  o r  m a y  n o t  a p p l y  t o  t h e m  a t  t h i s  p o i n t ?

N u m b e r  2 8 7  M i t c h  G r a v o :  I t  w o u l d  a p p l y  t o  t h e m  b e c a u s e  i n  C h e  s u b s t i t u t e
d r a f t  t h a t  y o u  h a v e  b e f o r e  y o u  s t a t e s  t h a t  i t ' s  d e f i n e d  t o  
i n c l u d e  p o l i t i c a l  s u b d i v i s i o n s .

N u m b e r  2 8 9  C h a i r m a n  F u r n a c e :  A t  t h i s  p o i n t ?

M i t c h  G r a v o :  Y e s .

C h a i r m a n  F u r n a  : I t  d o e s  n o t  n e c e s s a r y  a p p l y ,  t h a t ' s  j u s t  t h e
w a y  DOT d o e s  i

Number 290 Mitch Gravo: Right.
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C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d ,  o n e  o f  t h e  a t t e m p t s
h e r e  a g a i n  i s  i n  t h i s  p a r t i c u l a r  c o n t r a c t i n g  t h e r e  s h o u l d  b e  
s o m e  p r e d i c t a b i l i t y  a n d  s o m e  u n i f o r m i t y .  N o w ,  w h a t  w e  m a y  b e  
d o i n g  i s  a s k i n g  o t h e r  p o l i t i c a l  s u b d i v i s i o n s  t o  c o m p l y  w i t h  t h e  
s t a t u t e  i f  t h i s  i n d e e d  d o e s  g o  i n t o  s t a t u t e .  D O T P F  h a s  a  
p r e t t y  r e c o g n i z e d  a n d  r e s p e c t e d  s y s t e m  a n d  t h e  b u r d e n  w o u l d  b e  
u p o n  t h e  m u n i c i p a l i t i e s  i n t o  c o m i n g  t o  s o m e  t y p e  o f  c o m p l i a n c e  
. . .  I s  t h i s  s e c t i o n  h e r e  o k a y ?  . . .  R e p r e s e n t a t i v e  R i n g s t a d ,  
a d d i t i o n a l  q u e s t i o n s ?  R e p r e s e n t a t i v e  W e n d t e ?

3 0 2  R e p r e s e n t a t i v e  W e n c ' t e :  M i t c h ,  w o u l d  y o u ,  a l m o s t  e v e r y t h i n g  i n
t h i s  b i ’ l  i n  f a c t  a s i d e  f r o m  d r o p p i n g  o u t  s c  t i e  s e c t i o n s  i n  t h e  
e x i s t i n g  s t a t u t e s ,  w o u l d  y o u  g o  t h r o u g h  a n d  p ' i n t  o u t  w h e r e  
t h i s  b i l l  d i f f e r s ,  i s  a  d i f f e r e n c e  f r o m  t h e  e x  s t i n g  s t a t u t e ?  
W h i c h  T u n d e r s t a n d  w a s  j u s t  a d o p t e d  l a s t  y e a r .

3 0 6  M i t c h  G r a v o :  R e p r e s e n t a t i v e  W e n d t e ,  I  d i d n ' t  d r a f t  t h i s
C o m m i t t e e  S u b s t i t u t e ,  s o  I ' m  n o t  t o t a l l y  f a m i l i a r  w i t h  i t .  B u t  
I  t h i n k  t h a t  i f  y o u  r e a d  i t  c l o s e l y  t h e  f i r s t  p a r a g r a p h ,  i f  y o u  
t u r n  b a c k  t o  t h e  f i r s t  p a r a g r a p h ,  t h e  o n l y  e x c e p t i o n  t o  3 6 . 9 8  
t h a t  i s  m a d e  h e r e  i s  t h e  e x c e p t i o n  t h a t  3 6 . 9 8 . 0 4 0 ,  a n d  t h a t  i s  
t h e  s e c t i o n  i n  3 6 . 9 8  t h a t  c o u l d  a l l o w  p r i c e  b i d d i n g .  T h a t ' s  
t h e  o n l y  s e c t i o n  i n  3 6 . 9 8  a c c e p t e d .  S o  I  t h i n k  i f  y o u  r e a d  i t  
c l o s e l y ,  t h e  r e s t  o f  3 6 . 9 8  a p p l i e s .  O r  c o u l d  a p p l y .

3 1 5  R e p r e s e n t a t i v e  W e n d t e :  I  g u e s s  I  g e t  b a c k  t o  my  o r i g i n a l  
q u e s t i o n .  Why a r e  w e  g o i n g  t h r o u g h  a u d  p u t t i n g  a l l  t h e  s a m e  
l a n g u a g e  b a c k  i n ?

3 1 6  C h a i r m a n  F u r n a c e :  How w o u l d  y o u  s u g g e s t  h a n d l i n g  t h a t  t h e n ,  
R e p r e s e n t a t i v e  W e n d t e ?

3 1 7  R e p r e s e n t a t i v e  W e n d t e :  I  w o u l d  s u g g e s t  t h a t  w h o e v e r  d r a f t e d  i t  
g o  b a c k  a n d  c o m p l e t e l y  r e d o e s  i t ,  t h e  w h o l e  t h i n g .  A l l  w e ' r e  
d o i n g  I s  d u p l i c a t i n g  s t a t u t e .

3 1 9  C h a i r m a n  F u r n a c e :  W e l l ,  R e p r e s e n t a t i v e  W e n d t e ,  b e  m i n d f u l  r c w ,  
w e ' r e  c r e a t i n g  a  n e w  s e c t i o n  o f  s t a t u t e .

3 2 0  R e p r e s e n t a t i v e  W e n d t e :  I  k n o w  t h a t .

C h a i r m a n  F u r n a c e :  \ e w  s e c t i o n  t o  c o v e r  a r c h i t e c t u r a l  a n d
e n g i n e e r i n g .  N o w ,  I ' m  n o t  t o t a l l y  p o s i t i v e  o n  t h i s  b u t  i t  
a p p e a r s  w h e n  i f  y o u ' r e  g o i n g  t o  d o  t h a t  I  g u e s s  w h a t  y o u ' r e  
s a y i n g ,  y o u  w a n t  t o  r e f e r e n c e  b a c k  t o  p r o f e s s i o n a l  c o n t r a c t s  a s  
o p p o s e d  t o  m a k i n g  t h i s  a  s e p a r a t e  . . .  a n d  s e c t i o n  a l l  o f  i t s  
o w n .  W h i c h  m e a n s  t h a t  y o u ' r e  g o i n g  t o  r e p e a t  s o m e t h i n g s  w h i c h  
h a p p e n s  a l l  t h e  w a y  t h r o u g h  t h e  s t a t u t e s ,  i f  t h e r e  i s  a  r e d u n ­
d a n c y  h e r e .

3 2 6  R e p r e s e n t a t i v e  W e n d t e :  I  g u e s s  f o r  a l l  c o n c e r n e d  I  g u e s s  t h e
p r e s e n t  s y s t e m  i s n ' t ,  i s  i t  w o r k i n g  o r  d o e s  n o t  p r o p e r l y  a p p l y  
t o  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s .
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3 2 8  C h a i r m a n  F u r n a c e :  P e r h a p s  c h e  b e s t  s t a t e m e n t  i s  t h a t  i t  d o e s
n o t  p a r t i c u l a r l y  a d d r e s s  t h e  c o n c e r n s  a n d  t h e  i n t e n t  o f  c o d i f y ­
i n g  m o r e  s p e c i f i c a l l y  t h o s e  c o n t r a c t s  a n d  t h e  c o n t r a c t u a l  
r e l a t i o n s h i p  b e t w e e n  a r c h i t e c t s  a n d  e n g i n e e r s  i n  a  S t a t e  a n d  
p o l i t i c a l  s u b d i v i s i o n .  I  d o n ' c  t h i n k  i t ' s  a  p e r t a i n  q u e s t i o n  
n o t  n e c e s s a r i l y  w o r k i n g  b u t  a n  a t t e m p t  t o  c o d i f y  i t .

3 3 3  R e p r e s e n t a t i v e  W e n d t e :  W e l l ,  a s  I  u n d e r s t a n d  i t  t h e  i n t e n t  o f
t h e  b i l l  i s  j u s t  t o  g e t  c o m p e t i t i v e  b i d d i n g  o u t  o f  t h e  p r o c e s s  
i n  t e r m s  o f  t h e  d o l l a r  f i g u r e  g o i n g  t o  e s s e n t i a l l y  t o  i n q u i r e  
d e t e r m i n a t i o n s  b e  m a d e  o n  t h e  b a s i s  o f  q u a l i f i c a t i o n s .

3 3 6  C h a i r m a n  F u r n a c e :  T h a t  i s  . . .

R e p r e s e n t a t i v e  W e n d t e :  I f  t h a t ' s  t h e  c a s e ,  i t  j u s t  s e e m s  t o  me
t h a t  t h e r e  w o u l d  b e  a  w h o l e  l o t  c l e a n e r  w a y  t o  d o  t h a t  r a t h e r  
t h a n  g o i n g  b a c k  a n d  c r e a t i n g  a  w h o l e  n e w  s e r i e s  o f  s e c t i o n s  o f  
s t a t u t e s  t h a t  r e p e a t s  w h a t ' s ,  y o u  k n o w ,  t h e  p r e v i o u s  s e c t i o n  o f  
s t a t u t e s .

3 3 9  C h a i r m a n  F u r n a c e :  Y e s ,  b u t  d o  y o u  h a v e  s o m e  r e c o m m e n d a t i o n  f o r  
t h a t ,  R e p r e s e n t a t i v e  W e n d t e .

3 4 0  R e p r e s e n t a t i v e  W e n d t e :  I  g u e s s  my r e c o m m e n d a t i o n  i s  w e  r e q u e s t  
w h o e v e r  d r a f t e d  t h i s  t o  s t a r t  o v e r  a g a i n  w i t h o u t  d o i n g  t h a t .

3 4 2  C h a i r m a n  F u r n a c e :  W e l l ,  y o u  k n o w  w e  c o u l d  r e q u e s t  t h e m  t o
s t a r t  o v e r  a g a i n  w i t h o u t  s o m e  s p e c i f i c  d i r e c t i o n ;  w e ' v e  r e ­
q u e s t e d  t h a t  a n d  t h i s  i s  t h e  i n f o r m a t i o n  . . .  N o w ,  w i t h o u t  s o m e  
s p e c i f i c  r e c o m m e n d a t i o n  a s  t o  w h a t  y o u ' d  l i k e  t o  s e e ,  g o i n g  
b a c k  t o  t h e  d r a f t e r s  a r e n ' t  g o i n g  t o  a c c o m p l i s h  w h a t  y o u  w a n t .  
R e p r e s e n t a t i v e  R i n g s t a d .

3 4 7  R e p r e s e n t a t i v e  R i n g s t a d :  Q u e s t i o n  t o  M r .  G r a v o .  M i t c h ,  n o w
y o u  w e r e  s a y i n g  t h a t  t h e  f i r s t  p a r a g r a p h  i n  o u r  d r a f t  h e r e  
e x e m p t s  a r c h i t e c t s  a n d  e n g i n e e r s  f r o m  s e c t i o n  0 4 0 .

3 5 1  M i t c h  G r a v o :  T h a t ' s  t h e  o n l y  t h i n g  t h a t  a r c h i t e c t s  a n d  e n g i ­
n e e r s  a r e  e x e m p t e d  f o r  i n  t h i s  T i t l e  3 6 . 9 8 .

3 5 3  R e p r e s e n t a t i v e  R i n g s t a d :  T h e  w a y  I  r e a d  t h a t  t h a t  f i r s t  
p a r a g r a p h  t h a t  p r o p o s e s  s c r u t i n y .

3 5 4  M i t c h  G r a v o :  T h a t ' s  t h e  s e c t i o n  3 6 . 9 8  t h a t  c a u s e s  t h e  A a n d  E s  
s o m e  c o n c e r n  b e c a u s e  t h a t  t h e  s e c t i o n  w h i c h  c o u l d  a l l o w  f o r  
q u e s t i o n .

3 5 6  C h a i r m a n  F u r n a c e :  W h i c h  s e c t i o n  i s  t h i s  a g a i n ?  O k a y .

R e p r e s e n t a t i v e  R i n g s t a d :  3 6 . 9 8 . 0 4 0  i s  w h a t  w e ' r e  e x e m p t i n g
t h e n  f r o m .  S o  I  f o l l o w  t h a t  o n e  s t e p  f u r t h e r  b y  e x e m p t i n g  t h e m  
o n l y  f r o m  t h e  s e c t i o n ,  t h e y ' r e  s t i l l  u n d e r  a l l  t h e  r e s t  o f  t h i s  
3 6 . 9 8 .  A n d  p a r a g r a p h  8  m a t c h e s  u p  w i t h  3 6 . 9 8 . 0 1 ,  p a r a g r a p h  C 
m a t c h e s  u p  3 6 . 9 8 . 0 3 0 ,  a n d  i t  k i n d  j u s t  g o  b a c k  d o w n ,  a n d  a s

- 1 1 -



Number

N u m b e r

N u m b e r

N u m b e r

N u m b e r

N u m b e r

Number

R e p r e s e n t a t i v e  W e n d t e  w a s  s a y i n g ,  w e ' r e  d u p l i c a t i n g .  S o  m a y b e  
w h a t  w e  n e e d  t o  d o  i n  d r a f t i n g  t h i s  t h i n g  i s  g o  b a c k  a n d  o n l y
a d d r e s s  0 4 0 ,  w e ' r e  g o i n g  t o  e x e m p t  f r o m  t h a t ,  a l l  w e  h a v e  t o  d o
i s  e x e m p t  f r o m  t h a t  a n d  s t a t e  s p e c i f i c a l l y  . . .

3 7 3  M i t c h  G r a v o :  M r .  C h a i r m a n ?

C h a i r m a n  F u r n a c e :  F o r  t h e  r e c o r d ,  M i t c h .

M i t c h  G r a v o :  M r .  R i n g s t a d ,  I  t h i n k  t h a t  t h a t  i s  w i t h  o r i g i n a l
HB 2 1 1 .  I t  j u s t  a d d r e s s e d  t h e  i s s u e  o f  p r i c e  b i d d i n g ,  p r e c l u d e s  
p r i c e  b i d d i n g ,  a n d  d o e s  n o t  s a y  a n y t h i n g  a b o u t  a  p r o c e d u r e ,  a n d  
l e f t  t h a t  p r o c e d u r e  u p  t o  DOT o r  t h e  s t a t u t e s  t h a t  e x i s t  n o w  o r  
t h e  l o c a l  g o v e r n m e n t  o r  t h e  l o c a l  s c h o o l  d i s t r i c t  o r  w h a t e v e r .

3 7 9  C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  S o  i n  l e a v i n g  i t  u p  t o  t h e  e x i s t i n g
s t a t u e s  o r  w h a t e v e r ,  t h i s  i s  t h e  r e s t  o f  t h i s  3 b . 9 8  i s  t h e  
e x i s t i n g  s t a t u t e s ,  t h e  g u i d e l i n e  t h a t  i s  a l r e a d y  t h e r e .  S o  
w h a t  w e  n e e d  t o  d o  i s  j u s t  m a k e  s u r e  t h a t  w e  e x e m p t  f r o m  0 4 0
a n d  i t  s t i l l  b y  d o i n g  t h a t  i t  w o u l d  s t i l l  f a l l  i n  t o  t h i s  a n d
m a k e  s u r e  t h a t  t h e  S t a t e  a n d  a l l  p o l i t i c a l  s u b d i v i s i o n s  t h e r e o f  
f a l l  i n t o  t h a t .

3 8 9  C h a i r m a n  F u r n a c e :  Q u e s t i o n ?  C o n t i n u e .

R e p r e s e n t a t i v e  R i n g s t a d :  M r .  C h a i r m a n ,  i n  d i r e c t i o n  o f  w h e r e
R e p r e s e n t a t i v e  W e n d t e  w a s  g o i n g  i s  t o  h o w  d o  w e  r e d r a f t  t h i s  t o  
a d d r e s s  t h a t .  T t h i n k  t h a t  t h a t  w e  a r e  i n  f a c t  d u p l i c a t i n g  i n  
s a y i n g  t h i s  s t i l l  i n  t h e  e x i s t i n g  s t a t u t e .  M a y b e  w h a t  w e  o u g h t  
t o  d o  i s  g o  b a c k  t o  t h e  b a s i s  o f  a d d r e s s i n g  o n l y  t h e  o n e  
s e c t i o n  t h a t  w e ' r e  e x e m p t i n g  a r c h i t e c t s  a n d  e n g i n e e r s  f r o m .  We 
d o n ' t  h a v e  t o  a d d r e s s  a l l  t h e  r e s t  o f  t h i s  w h i c h  w e  s e e m  t o  b e  
d o i n g  o n  s e v e r a l  p a g e s .  I  t h i n k  w e  c a n  l e a v e  t o  s e c t i o n  p a g e  
o n  t h a t  P a g e  1 ,  2 ,  3 ,  a n d  4 ,  o r  5 o u t .

4 0 1  C h a i r m a n  F u r n a c e :  A r e  y o u  p u t t i n g  t h a t  i n  m o t i o n ,  R e p r e s e n t a ­
t i v e  R i n g s t a d ?  O r  i s  t h a t  s i m p l y  . . .

4 0 1  R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  l e t  me  k e e p  w o r k i n g  o n  i t  t o
m a k e  s u r e  . . .  y o u  k n o w  f a r  w e  n e e d  t o  g o  h e r e .

4 0 3  C h a i r m a n  F u r n a c e :  L e t  me  r e c o g n i z e  R e p r e s e n t a t i v e  M a l o n e .

4 0 4  R e p r e s e n t a t i v e  M a l o n e :  W e l l ,  M r .  C h a i r m a n ,  I  u n d e r s t a n d  t h a t  ,
I  u n d e r s t a n d  t h a t  t h e  s a m e  w a y  t h a t  w e ' r e  d u p l i c a t i n g  a  l o t  o f  
t h e  l a n g u a g e  a n d  p r o c e d u r e s  s e t  o u t  i n  t h e  e a r l i e r  s e c t i o n ,  b u t  
w e ' r e  a l s o  p r o v i d i n g  a  n e w  c o n t r a c t i n g  m e c h a n i s m  d i f f e r e n t  f r o m  
3 6 . 9 8 . 0 4 0  a n d  w h e n  y o u  d o  t h a t  y o u  h a v e  t o  s e t  o u t  t h e  p r o c e ­
d u r e s  y o u ' r e  g o i n g  t o  u s e .  T h a t ' s  w h a t  t h i s  b i l l  d o e s .  A n d  I
t h i n k  o n  t h a t  b a s i s  i t ' s  p r o p e r l y  d r a f t e d .  I  m e a n  I  s u p p o s e  
y o u  c a n  g o  i n  a n d  s a y  t h a t  t h e  o n l y  s e c t i o n  t h a t  d o e s n ' t  a p p l y  
u n d e r  3 6 . 9 8 . 0 1 0  t o  w h a t e v e r  t h e  e n d  o f  t h e  c h a p t e r  i s ,  i s  0 4 0 ,
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b u t  w h e n  y o u  d o  t h a t  y o u ' r e  g o i n g  t o  h a v e  t o  m a k e  s o m e  c o n f o r ­
m a n c e  c h a n g e s  t o  t h e  r e s t  o f  i t  a n d  I  t h i n k  t h e  c l e a n e s t  w a y  t o  
d o  i t  i s  w i t h  a  n e w  s e c t i o n .  J u s t  f r o m  a  p r o c e d u r a l  s t a n d p o i n t .

4 2 1  C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

R e p r e s e n t a t i v e  R i n g s t a d :  M r .  C h a i r m a n ,  I  w o u l d  p r o p o s e  o r  i f
w e  s o  c h o o s e  a  m o t i o n  f o r m  t h a t  w e  r e d r a f t  t h i s ,  h a v e  t h i s  
r e d r a f t e d  f o r  u s  b a s i c a l l y  s o  t h a t  w e  w o u l d  i n c l u d e  p a r a g r a p h  A 
a n d  t h e n  p a r a g r a p h s  I ,  J ,  K a n d  L .  A n d  i f  w e  n e e d  t o  w e  c a n
s t a t e  i n  t h e r e  m . ' y b e  . .  . t h a t  o t h e r  p r o c e d u r e s  w i t h i n  t h i s
T i t l e  3 6 . 9 8  w o u l a  s t i l l  a p p l y .  S o m e t h i n g  a l o n g  t h a t  l i n e .
W i t h i n  3 6 . 9 8  i t ' s  s t a t e d  i n  a l l  t h e s e  s e c t i o n s  a n d  t h e n  3 6 . 9 8  
i s  s t a t e d  a l l  o v e r  a g a i n .  P e r h a p s  w h a t ' s  a l r e a d y  o n  t h e  b o o k s  
a l l  w e  h a v e  t o  d o  i s ,  b y  i m p l i c a t i o n  I  t h i n k  i t ' s  t h e r e ,  b u t  i f  
n o t  w e  c a n  j u s t  r e f e r  b a c k  a n d  s a y  t h a t  A a n d  E ' s  s t i l l  u n d e r  
t h e  g u i d e l i n e s  o f  o t h e r  p a r t s  . . .

4 3 9  C h a i r m a n  F u r n a c e :  L e t ' s  m a k e  s u r e  w h a t  y o u ' r e  p r o p o s i n g  t o
t a k e  o u t  i s .  Y o u r  m o t i o n  i s  t o  . . .

4 4 0  R e p r e s e n t a t i v e  R i n g s t a d :  W e l l ,  w e ' v e  a l r e a d y  t a k e n  o u t  B ,  s o

4 4 1  C h a i r m a n  F u r n a c e :  Y o u r  m o t i o n  t h e n  a d d r e s s e s  t a k i n g  B t h r o u g h

4 4 2  R e p r e s e n t a t i v e  R i n g s t a d :  L e t  me  t a k e  o n  t h e  p o s i t i v e  f o r m .

C h a i r m a n  F u r n a c e :  O k a y .

4 4 3  R e p r e s e n t a t i v e  R i n g s t a d :  I  w o u l d  m o v e  t o  h a v e  t h i s  r e d r a f t e d  
f o r  u s  s o  a s  t o  i n c l u d e  p a r a g r a p h  A ,  S e c t i o n  I o n  P a g e  1 ,  P a g e  
5 ,  p a r a g r a p h  1 ,  a n d  a l l  o f  P a g e  6 .  A n d  I  t h i n k  o n c e  w e  g e t  
t h a t  a n d  w e  g e t  a  c h a n c e  t o  r e v i e w  t h a t ,  w e ' l l  w o r k  w i t h  t h a t  
a n d  m a y b e  w e  c a n  s e e  i f  w e  n e e d  t o  a d d  s o m e t h i n g  t o  r e f e r e n c e  
i t  b a c k  t o  w h a t ' s  c u r r e n t l y  i n  s t a t u t e  o r  t h a t ' s  i m p l i e d .

•5 3  C h a i r m a n  F u r n a c e :  O k a y ,  wo  h a v e  a  m o t i o n  o n  t h e  f l o o r .
D i s c u s s i o n ?  L e t ' s  t a k e  a  s e c o n d  t o  s e e  . . .

4 6 8  C h a i r m a n  F u r n a c e :  A d d i t i o n a l  t i m e  t o  r e v i e w ?  A r e  y o u  r e a d y  t o
h a n d l e  t h e  m o t i o n ?  A d d i t i o n a l  d i s c u s s i o n ?  A r e  y o u  r e a d y  f o r  
t h e  v o t e  o n  t h e  m o t i o n ?  A l l  i n  f a v o r  o f  t h e  m o t i o n  i n  i t s  
p r e s e n t  s t a t e  t o  a d o p t  o f  t h i s  S e c t i o n  A . . .  S e c t i o n  1 A a n d  
m o v e  t o  P a g e  5 ,  I t e m s  A . . .  I ,  a l l  o f  P a g e  6 ?  T h a t  i s  . . .  A 
p r o b l e m  w i t h  t h a t ?

4 8 0  R e p r e s e n t a t i v e  R i n g s t a d :  Y o u ' r e  d o i n g  f i n e .

C h a i r m a n  F u r n a c e :  A l l  i n  f a v o r  o f  t h e  m o t i o n  s h o w  b y  a  r a i s e
o f  h a n d .  A l l  o p p o s e d  t o  t h e  m o t i o n  s h o w  b y  a  r a i s e  o f  h a n d .
T h e  m o t i o n  d o e s  c a r r y .  W e ' l l  r e d r a f t  i t  t o  c o v e r  t h a t .  I  w a n t  
t o  h a v e  a  c h a n c e  a g a i n  t o  r e a d  b a c k  b e t w e e n  t h e  t w o  d o c u m e n t s .
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Number 484 Representative Ringstad: Mr. Chairman?

C h a i r m a n  F u r n a c e :  R e p r e s e n t a t i v e  R i n g s t a d .

N u m b e r  4 8 5  R e p r e s e n t a t i v e  R i n g s t a d :  I  w o u l d  s u g g e s t  t h a t  i n  r e v i e w i n g
t h a t ,  B i l l y  c a n  h a v e  . . .  f o r  u s  a n d  w e  c a n  s t u d y  t h a t  o n e  a  
l i t t l e  b i t  a n d  c o m p a r e  t h a t  t o  t h i s  o n e  a n d  c o m p a r e  i t  t o  
e x i s t i n g  s t a t u t e ,  c o m p a r e  i t  t o  t h e  o r i g i n a l  b i l l ,  a n d  . . .

N u m b e r  4 8 9  C h a i r m a n  F u r n a c e :  O k a y .  I s  t h e r e  a n y  m o r e  d i s c u s s i o n  o n  t h a t ?
A l l  r i g h t .  We w i l l  h a v p  t o  r e s c n e d u l e  t h i s ,  I ' l l  s e t  a  d a t e .  
W e ' v e  g o t  a  f a i r l y  h e a v ;  c a l e n d a r  . . .  w e ' l l  m a k e  i t  i n  r e l a t i o n ­
s h i p  t o  a n o t h e r  m e e t i n g .  A r e  t h e r e  p e r s o n s  t o  b e  h e a r d  o n  HB 
2 1 1  a t  t h i s  t i m e ?  A n y  o t h e r  c o m m e n t s ?  I f  n o t ,  t h a t  e n d s  
d i s c u s s i o n  o n  2 1 1 .

N u m b e r  4 9 9  C h a i r m a n  F u r n a c e  t h e n  b r o u g h t  t h e  n e x t  i t e m  o n  t h e  a g e n d a ,  HB 
1 9 5 ,  b e f o r e  t h e  c o m m i t t e e .
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S e c .  3 6 . 9 8 . 0 4 1  A R C H I T E C T S  AND E N G I N E E R S .

( a )  I t  i s  t h e  p o l i c y  c f  t h e  s t a t e  t c  p u b l i c l y  a n n o u n c e  a l l  

r e q u i r e m e n t s  f o r  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s ,  a n d  t o  

n e g o t i a t e  c o n t r a c t s  f o r  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  o n l y  o n  

t h e  b a s i s  o f  d e m o n s t r a t e d  c o m p e t e n c e  a n d  q u a l i f i c a t i o n  f o r  t h e  t y p e  o f  

p r o f e s s i o n a l  s e r v i c e s  r e q u i r e d  a n d  a t  f a i r  a n d  r e a s o n a b l e  p r i c e s  

n o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  c f  AS 3 6 . 9 8 . 0 4 0 .

( b )  T h i s  s e c t i o n  c h a p t e r  a p p l i e s  t o  c o n t r a c t s  f o r  a r c h i t e c t u r a l  a n d  

e n g i n e e r i n g  s e r v i c e s  p r o v i d e d  t o  a  s t a t e  a g e n c y  u n l e s s

( 1 )  t h e  t o t . i l  a m o u n t  o f  t h e  c o n t r a c t  d o e s  n o t  e x c e e d  $ 2 5 , 0 0 0 ;

[ [ [ ( 2 )  t h e  c o n t r a c t  i s  a n  e m p l o y m e n t  c o n t r a c t  f o r  s e r v i c e s  t o  

b e  p e r f o r m e d  u n d e r  d i r e c t  s u p e r v i s i o n  r e g a r d l e s s  o f  t h e  e x i s t e n c e  o f  a n  

e c p l o y e r - e m p l o y e e  r e l a t i o n s h i p  a n d  a  w r i t t e n  j u s t i f i c a t i o n  s i g n e d  b y  t h e  

p e r s o n  r e s p o n s i b l e  f o r  a w a r d i n g  t h e  c o n t r a c t  i s  f i l e d  w i t h  t h e  

c o m m i s s i o n e r . )  J -J

( c )  W h e n  a  s t a t e  a g e n c y  p r o p o s e s  t o  e n t e r  i n t o  a  c o n t r a c t  f o r  

a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s ,  t h e  a g e n c y  s h a l l  g i v e  p u b l i c

^Section 1. AS 36.95 is amended by adding a new seer ion to read:
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n o t i c e  s o l i c i t i n g  a  r e q u e s t  _ f c r  q u a l i f i c a t i o n s  f o r  t h e  p r o f e s s i o n a l  

s e r v i c e s  c o n t r a c t  b y  p u b l i c a t i o n  a t  l e a s t  t h r e e  t i m e s  i n  o n e  o r  m o r e  

n e w s p a p e r s  i n  g e n e r a l  c i r c u l a t i o n  i n  t h e  s t a t e  a n d ,  w h e n  a p p r o p r i a t e ,  i n  

a  n e w s p a p e r  i n  l o c a l  c i r c u l a t i o n  w h e r e  t h e  w o r k  i s  t o  b e  p e r f o r m e d .  T h e  

f i r s t  n o t i c e  s h a l l  b e  p u b l i s h e d  n o t  l e s s  t h a n  3 0  d a y s  b e f o r e  t h e  d a t e  o n  

w h i c h  t h e  a g e n c y  e x p e c t s  t o  e n t e r  i n t o  t h e  c o n t r a c t  a n d  e a c h  s u b s e q u e n t  

n o t i c e  s h a l l  b e  p u b l i s h e d  a t  i n t e r v a l s  o f  n o  m o r e  t h a n  t h r e e  d a y s  

t h e r e a f t e r .  T h e  n o t i c e  s h a l l  i n c l u d e

( 1 )  a  g e n e r a l  d e s c r i p t i o n  o f  t h e  p r o p o s e d  p r o j e c t  f o r  w h i c h  

t h e  a g e n c y  i s  s e e k i n g  p r o f e s s i o n a l  s e r v i c e s ;  a n d

( 2 )  t h e  p r o c e d u r e  b y  w h i c h  a  p e r s o n  o r  f i r m  i n t e r e s t e d  i n  t h e

c o n s i d e r a t i o n  f o T  t h e  c o n t r a c t .

( a )  I n  a d d i t i o n  t o  c o m p l y i n g  w i t h  t h e  p u b l i c a t i o n  r e a u i r e m e n t s  o f

( c )  o f  t h i s  s e c t i o n ,  w h e n  a  s t a t e  a g e n c y  p r o p o s e s  t o  e n t e r  i n t o  a  

c o n t r a c t  f o r  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  i t  s h a l l

( 1 )  r e v i e w  t h e  r e g i s t e r  o f  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t o r s  

m a i n t a i n e d  b y  t h e  c o m m i s s i o n e r  u n d e r  AS 3 6 . 9 8 . 0 2 0 ;  a n d
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(2) provide a notice 01 a request for qualifications for the

p r o p o s e d  p r o f e s s i o n s !  s e r v i c e s  c o n t r a c t  t o  e a c h  p r o s p e c t i v e  c o n t r a c t o r

v h o ,  a f t e r  r e v i e w  o f  t h e  r e g i s t e r  o f  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t o r s

u n c o r  ( 1 )  o f  t h i s  s u b s e c t i o n ,  t h e  a g e n c y  f i n d s  i s  q u a l i f i e d  f o r

c o n s i d e r a t i o n  f o r  t h e  c o n t r a c t .

( e )  R e q u e s t s . ,  £.or__o u a l i f  i  c a t  i o n  f r o m  a t  l e a s t  s i x  p e r s o n s  o r  f i r n s  

w i t h  t h e  r e q u i r e d  e x p e r t i s e  s h a l l  b e  s o l i c i t e d  f o r  c o n t r a c t s  e q u a l  t o  o r  

g r e a t e r  t h a n  $ 1 0 0 , 0 0 0 .  R e q u e s t s  f o r  q u a l i f i c a t i o n  f r o m  a t  l e a s t  t h r e e  

p e r s o n s  o r  f i r m s  w i t h  t h e  r e q u i r e d  e x p e r t i s e  s h a l l  b e  s o l i c i t e d  f o r  

c o n t r a c t s  o f  l e s s  t h a n  $ 1 0 0 , 0 0 0  i f  t h e  e x p e r t i s e  r e q u i r e d  i s  a v a i l a b l e .  

I f  t h e  e x p e r t i s e  r e q u i r e d  i s  n o t  a v a i l a b l e  t o  e n a b l e  a n  a g e n c y  t o  

s o l i c i t  t h e  n u m b e r  o f  r e q u e s t s  f o r  q u a l i f i c a t i o n  o t h e r w i s e  r e q u i r e d

( 1 )  f r o m  e a c h  p e r s o n  o r  f i r m  l i s t e d  o n  t h e  p r o f e s s i o n a l  

s e r v i c e s  c o n t r a c t o r s  r e g i s t e r  m a i n t a i n e d  u n d e r  AS 3 6 . 9 8 . 0 ? 0  w h o  a p p e a r s  

t o  p o s s e s s  t h e  r e q u i r e d  e x p e r t i s e ;

u n d e r  t h i s  s u b s e c t i o n ,  t h e  a g e n c y  s h a l l  s o l i c i t  r e q u e s t s  f o r

q u a l i f i c a t i o n *



( 2 )  f r o r  e a c h  p e r s o n  o r  f i r m  r e s p o n d i n g  r.o t h e  p u b l i c  n o t i c e

g i v e n  u n d e r  ( e )  o f  t h i s  s e c t i o n  w h o  a p p e a r s  t o  p o s s e s s  t h e  r e q u i r e d

e x p e r t i s e .

C f )  T h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  i f

( 1 )  t h e  c o n t r a c t i n g  a g e n c y  d e m o n s t r a t e s  t h a t  t h e r e  i s  a

s i n g l e  s o u r c e  o f  t h e  e x p e r t i s e  o r  k n o w l e d g e  r e q u i r e d  o r  t h a t  o n e  p e r s o n

o r  f i r m  c a n  c l e a r l y  p e r f o r m  t h e  r e q u i r e d  t a s k s  m o r e  s a t i s f a c t o r i l y

b e c a u s e  o f  t h e  p e r s o n ' s  o r  f i r m ' s  p r i o r  w o r k ;  h o w e v e r ,  t h i s  e x e m p t i o n

a p p l i e s  o n l y  i f  t h e  h e a d  o f  t h e  s t a t e  a g e n c y  h a s  s u b m i t t e d  a  v r i t t e n

r e q u e s t  t o  t h e  c o m r i s s i o v e r  t h a t  d e t a i l s  t h e  r e a s o n s  f o r  t h e  e x e m p t ! o n

a n d  t h e  c o m m i s s i o n e r  o r  d e p u t y  c o m m i s s i o n e r  h a s  a u t h o r i z e d  i n  w r i t i n g

t h e  s t a t e  a g e n c y  t o  e n t e r  c o n t r a c t  n e g o t i a t i o n s  w i t h  t h e  s i n g l e  s o u r c e ;

( 2 )  t h e  c o m m i s s i o n e r  m a k e s  a  w r i t t e n  d e t e r m i n a t i o n  t h a t

p u b l i c  n e c e s s i t y  w i l l  n o t  p e r m i t  d e l a y  i n c i d e n t  t o  t h e  o r o c e d u r e s

o t h e r w i s e  r e q u i r e d  b y  t h i s  c h a p t e r ;  o r

( 3 )  t h e  s e r v i c e  i s  t o  b e  p r o v i d e d  b y  a n o t h e r  s t a t e  a g e n c y ,  a

f e d e r a l  a g e n c y ,  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e .
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( g )  T h e  a g e n c y  m u s t  p r o v i d e  a  d e s c r i p t i o n  c f  t h e  w o r k  t o  b e

p e r f o r m e d  u n d e r  t h e  c o n t r a c t  a r .c  t h e  a g e n c y  s h a l l  c o n d u c t  d i s c u s s i o n s  

r e g a r d i n g  a n t i c i p a t e d  c o n c e p t s  a n d  t h e  r e l a t i v e  u t i l i t y  o f  a l t e r n a t i v e  

m e t h o d s  c f  a p p r o a c h  f o r  f u r n i s h i n g  t h e  r e q u i r e d  s e r v i c e s .  T h e  s t a t e  

a g e n c y  m u s t  p r o v i d e  a  d e s c r i p t i o n  c f  t h e  f a c t o r s  t h a t  w i l l  b e  c o n s i d e r e d  

w h e n  i t  e v a l u a t e s  t h e  r e q u e s t  f o r  q u a l i f i c a t i o n s  r e c e i v e d .

( h )  A f t e r  t h e  r e s p o n s e s  a r e  s u b m i t t e d ,  t h e  s t a t e  a g e n c y  s h a l l  

p u b l i c a l l y  e v a l u a t e  t h e m .  T h e  e v a l u a t i o n  s h a l l  c o n s i s t  o f  a s s i g n i n g  

p o i n t  v a l u e s  t o  f a c t o r s  c o n s i d e r e d  b y  t h e  a g e n c y  i n  e v a l u a t i n g  e a c h  

p r o p o s a l .  P o i n t s  s h a l l  b e  a w a r d e d  f o r  b e i n g  a  q u a l i f i e d  A l a s k a  f i r m . .

( i )  T h e  s t a t e  s h a l l  n e g o t i a t e  a  c o n t r a c t  w i t h  t h e  h i g h e s t ' ' ,  

q u a l i f i e d  f i r m  f o r  a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s  a t  

c o m p e n s a t i o n  w h i c h  t h e  s t a t e  d e t e r m i n e s  i s  f a i r  a n d  r e a s o n a b l e  t o  t h e  

s t a t e .  I n  m a k i n g  s u c h  d e t e r m i n a t i o n ,  t h e  s t a t e  s h a l l  t a k e  i n t o  a c c o u n t  

t h e  e s t i m a t e d  v a l u e  o f  t h e  s e r v i c e s  t o  b e  r e n d e r e d ,  t h e  s c o p e ,  

c o m p l e x i t y ,  a n d  p r o f e s s i o n a l  n a t u r e  o f  t h e  s e r v i c e s .  S h o u l d  t h e  s t a t e  

b e  u n a b l e  t o  n e g o t i a t e  a  s a t i s f a c t o r y  c o n t r a c t  w i t h  t h e  f i r m  c o n s i d e r e d  

t o  b e  t h e  m o s t  q u a l i f i e d ,  t h e  s t a t e  s h a l l  u n d e r t a k e  n e g o t i a t i o n s  w i t h
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t h e  s e c o n d  m o s t  q u a l i f i e d  f i r m .  F a i l i n g  a c c o r d  w i t h  t h e  s e c o n d  m o s t

q u a l i f i e d  f i r m ,  t h e  s t a t e  s h a l l  e n t e r  n e g o t i a t i o n s  w i t h  o t h e r

c o n t r a c t o r s ,  i n  o r d e r  o f  r a n k i n g  u n t i l  a n  a g r e e m e n t  i s  r e a c h e d .  T h e

s t a t e  m a y  r e j e c t  a l l  o r  p a r t  o f  a  p r o p o s a l .

( j )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  c o n t r a c t s  a w a r d e d  i n  a n  

e m e r g e n c y  i f  t h e  p e r s o n  r e s p o n s i b l e  f o r  e x e c u t i o n  o f  t h e  c o n t r a c t  o n  

b e h a l f  t n e  s t a t e  c e r t i f i e s  i n  w r i t i n g  t h a t  a n  e m e r g e n c y  e x i s t s .

0  ) I n  t h i s  s e c t i o n  " s t a t e "  i n c l u d e s  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  

s t a t e  a n d  a g e n c i e s  o f  t h e  s t a t e  a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s .

( 1 )  I n  t h i s  s e c t i o n  " a r c h i t e c t u r a l  a n d  e n g i n e e r i n g  s e r v i c e s "  

i n c l u d e s  t h o s e  p r o f e s s i o n a l  s e r v i c e s  o f  a n  a r c h i t e c t u r a l  o r  e n g i n e e r i n g  

n a t u r e  a s  v e i l  a s  i n c i d e n t a l  s e r v i c e s  t h a t  m e m b e r s  o f  t h e s e  p r o f e s s i o n s  

a n d  t h o s e  i n  t h e i r  e m p l o y  m a y  l o g i c a l l y  o r  j u s t i f i a b l y  p e r f o r m .

- 6 -



STATE OF ALASKA
FISCAL NOTE R ev is io n  Date 4 /1 1  , 1983

I .  REQUEST
B i l l /R e s o lu t io n  N o .: CSHB 211_____________
T i t l e : Arch/Engr/Land Surveying C o n tra cts  
S p on sor: F urnace, Abood, B arn es, e t c .  
R eq u esto r: House Labor & Commerce________

I I .  FISCAL DETAIL
Agency A ffe c te d :  DC/T&PF___________________ _
Program C ategory A ffe c te d :  T ran sp orta tion  
BRU, Program o r  Subprogram(s ) A ffe c te d :

EXPENDITURES/REVENUES: (Thousands o f  D o lla r s )

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING

FY 83 FY 84 | FY 85 FY 86 FY 87 FY 88

- 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL SEE ANALYSIS

REVENUE

FUNDING: (Thousands o f  D o lla r s )

POSITIONS:

GENERAL FUND
FEDERAL FUNDS
OTHER (S p e c ify  Source)

FULL-TIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 -

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS; A ttach  a se p a r a te  page fo r  any A n a ly s is

Prepared By: Jonathan w. S cr ib n er________________________________Phone: 3 6 4 -4339___________
D iv is io n :  Deputy C orm ussioner, S .E . R egion_____________________ D ate: 4 /1 2 /6 3 ____________

Approved by Deputy Conrmissioner: Jon a than W. S cribn er__________________ D ate: 4 /1 3 /8 3
D epartm ent: Department o f  T ra n sp o rta tio n  k P u b lic  F a c i l i t i e s

D is tr ib u t io n :
O rig in ?! t o  L e g i s la t iv e  F inance
Copy .o O f f ic e  o f  Management and Budget ( f o r  L e g is la tu r e  in trod u ced  b i l l s )
Copy to  Departm ent ( fo r  Governor in trod u ced  b i l l s )
Copy t o  Sponsor
Copy to  R equestor ( i f  d i f f e r e n t  from Sponsor) 3/8.



ANALYSIS

One would b e hard p r e sse d  to  r e a d i ly  id e n t i f y  a c o s t  o f  t h i s  B i l l  t o  th e  S t a t e ,  
h ow ever, th e  p r o h ib it io n  a g a in s t  u s in g  p r ic e  in  any way to  s e l e c t  c o n s u lta n ts  
cannot h e lp  b u t im pact th e  co m p etit io n  p r o c e ss  w ith  regard  to  th e  c o s t  o f  th e  
work d on e. The r e s t r i c t i v e  n a tu re  o f  t h i s  b i l l  cou ld  c o n c e iv a b ly  in c r e a se  th e  
c o s t  o f  c a p i t a l  p r o je c t s  as fo l lo w s :

Assume: C ost o f  C on su ltan t fe e  fo r  D esign  = 7% o f  CIP
C ost o f  B i l l  
CIP
C ost o f  CSHB 211

5% o f  C on su ltan t Fee 
$200 M illio n /v e a r
0 .0 5  X 0 .0 7  x"$200 M illio n  
$ 7 0 0 ,0 0 0  per year



C E N T U R Y  E N G I N E E R I N G ,  I N C  . CONSULTING ENGINEERS • PLANNERS

March 17, 1983

Representative Mike Szymanski 
Pouch V
Juneau, Alaska 99811

Dear Mike:

John and I have read over House Bril No. 211 concerning archi 
tectural and engineering services^. T h e ^ rcrdedures outlined
sound pretty much like the w a y  things have been handled lately, 
at least as far as our recent experience is concerned.

I would think something in the bill giving guildlines as to 
how "fair and reasonable prices" are determined might be helpful 
Most national professional organizations, such as the National 
Society of Professional Engineers or American Institute of A r c h­
itects have booklets to help owners determine fee ranges for 
project types.

On page 2 of the bill, line 23 makes reference to "bids". A bid 
is usually a monetary figure and would then seem to conflict 
with other portions of the bill. Possibly "offers of or propos­
als for" would be more suitable language.

Thanks for allowing me the time to comment on this legislation 
which affects an area of direct impact on my profession..

Sincerely,

I 1G, INC.

Robert a. Peters, P.E. 
Project Engineer

RJP/css

500 " L "  S T R E E T ,  S U IT E  200 A N C H O R A G E, ALASKA PP50I ( 9 0 7 )  2 7 7 - 0 5 S 4 /2 '6 - i : J E T E L E X  2 6 -SM
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STUTZMANN ENGINEERING ASSOC., INC.

F a ir b a n k s . A la sk a  0 0 7 0 7

March 23, 19B3

M A R  2  4  1983

John Ringstad
House of Representatives
Pouch V
Juneau, Alaska 99811 

Dear Sir:

It has just come to my attention that committee revisions to H.B. 211 
have the effect of deleting the profession of land surveying from the 
context of this bill.

As both a professional engineer and a professional lend surveyor, I i,?ve 
supported this bill 1n its original form as introduced February 17, 1983 
and strongly urge your support 1n passing it as such.

The deletion of land surveying and other amendments proposed 1n 
committee do a tremendous disservice to the land surveyor's profession, 
some two thousand strong in this State; also, Its exclusion would have 
a deleterious effect on the quality of land surveys in the future by 
aiding in the degradation of this highly skilled profession into 
sub-professional status.

Sub-standard land survey work has already been a major problem in land 
title work in our State, one of the newest 1n the Union, and any 
regulation of land surveying out of professional status can only 
contribute to more disastrous results.

H.B. 211, as introduced, 1s a fine and much needed piece of legislation 
which brings State government procurement practices 1n line with 
professional standards in use in other States and by the Federal 
government.

Again, I urge you to support this bill in original form and resist any 
modifications thereto.

Very truly yours,

STUTZMANN ENGINEERING ASSOC., INC.

P C w i  U f k. UW t-A.lllh.il.I

BRO-HB



F i L S R S A N ' S S  S Q C I & ' F T  . Q ?  

FSwQS'SSSION 'AEc ZdLN'Q S'G’S .V S T Q E tS

. SP. 10113

F i i rb e n k i ,  A I i j 'k i  5570^

March 24, 1983

R e p ,  N i i l o  K o p o n e n  
P o u c h  V
J u n e a u ,  AK 9 9 8 1 1  

D e a r  R e p .  K o p o n e n :

M A R  2  4  1933

The  F a i r b a n k s  C h a p t e r  c f  t h e  A l a s k a  S o c i e t y  c f  P r o f e s s i o n a l  
L a n e  S u r v e y o r s  w a n t s  t o  e x p r e s s  s t r o n g  s u p p o r t  f o r  KB 2 1 1  i n  
i t s  o r i g i n a l  f o r m . We a l s o  w i s h  t o  e x p r e s s  o u r  s t r o n g  o b j e c t i o n  and  
d i s m a y  a t  t h e  C o m m i t t e e  S u b s t i t u t e  f o r  KB 2 1 1  w h i c h  e l i m i n a t e s  
L a nd  S u r v e y o r s  f r o m  t h i s  b i l l .

As a p r o f e s s i o n ,  we a r e  c l a s s i f i e d  u n d e r  AS 48  i n  t h e  sam e  
c a t e g o r y  a s  A r c h i t e c t s  a n d  E n g i n n e r s ,  Vie a r e  r e g i s t e r e d  b y  t h e  
sam e B o a r d  o f  O c c u p a t i o n a l  L i c e n s i n g  a nd  l i c e n c e d  by  S t a t e  o f  A l a s k a .  
Our P r o f e s s i o n a l  C e r t i f i c a t e s  a r e  s i g n e d  by  
A r c h i t e c t s ,  E n g i n e e r s ,  an d  Land S u r v e y o r s . "
L a n d  S u r v e y o r  r e c e i v e s  a P r o f e s s i o n a l  L i c e n s e  w h i c h  
a n n u a l l y  b y  t h e  t h e  S t a t e  c f  A l a s k a .

t h e  " 3 o a r d  o f  
E a ch  P r o f e s s i o n a l

m u s t  r e n e w e d

When a R e g i s t e r e d  L a n d  S u r v e y o r  (RLS)  s i g n e s  a n d  p l a c e s  h i s  
p r o f e s s i o n a l  s e a l  o n  a s u r v e y  p l a t ,  h i s  r e p u t a t i o n  a n d " t h a t  o f  
t h e  e n t i r e  p r o f e s s i o n  a r e  b e i n g  o f f e r e d  a s  s u r e t y  t h a t  t h e  p l a t  
i s  c o r r e c t  a n d  t h e  l a n d  s u r v e y  l e g a l  a nd  c o m p l e t e .  When a member  
o f  t h e  p r o f e s s i o n  i s  f o u n d  g u i l t y  o f  u n p r o f e s s i o n a l  w o r k ,  h i s  
l i c e n s e  a n d  p r o f e s s i o n a l  s t a t u s  c a n  b e  s t r i p p e d  by  t h e  S t a t e  
B o a r d  c f  A r c h i t e c t s ,  E n g i n e e r s ,  a n d  Land S u r v e y o r s .

T h i s  a t t e m p t  o y  the- C o m m i t t e e  S u b s t i t u t e  t o  r e m o v e  
P r o f e s s i o n a l  Land  S u r v e y o r s  f r o m  t h e  b i l l  h a s  t h e  e f f e c t  o f  
r e m o v i n g  o n e - t h i r d  o f  t h e  c a t e g o r y -  w h i c h  t h e  b i l l  a d d r e s s e s .
We s t r o n g l y  u r g e  y o u  a nd  o t h e r s ,  c f  t h e  F a i r b a n k s  d e l e g a t i o n ,  and  
m e m b e r s  o f  t h e  a p p r o p r i a t e  l e g i s l a t i v e  c o m m i t t e e s ,  t c  r e - i n s t a t e  
L a n d  S u r v e y o r s  a s  a p a r t  o f  KB 2 1 1 .  I t  i s  a g o o d  b i l l ,  b u t  t h e  
C o m m i t t e e  S u b s t i t u t e  m u s t  b e  r e s c i n d e d .

S i n c e r e l y  y o u r s ,

P r U - RLS
P a t r i c k  H . ' K a l e n ,  P r e s i a e n t  
F a i r b a n k s  C h a p t e r ,  ASPLS

C o p y : Bob B e t t i s w o r t h  
J o h n  R i n g s t a d  
H i k e  D a v i s  
Mi ke  M i l l e r  
Hugh M a l o n e ,  RLS 
F u r n a c e ,  C h a i r ,  L a b o r  b 

S p e a k e r  J o e  K a y e s ,  P E , RLS 
S e n .  B e t t v e  p a h r e n x  amp 
S e n .  Don B e n n e t t

P e p .
R e p .
R e p .
R e p .
R ep .
R e o . Commerce
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tak ing  s u c h  d e t e r m i n a t i o n ,  t h o  n g o n cy  no .n i  h u h .  ..........
dh u n lo d  v a lu e  o f  l l i e  s e r v ic e s  l o  b o  r e n d e r e d ,  I ho i i i ,u |h, ( c*»im»I»*xll >*.

* * --- — r

!i M l .  D e f ln l t lm i s
As used In th in  su b c h a p t o r
( 1 )  T im  t r r m  " f i r m "  m ean s  nn y  I n d i v id u a l ,  f i rm  

r a t i o n ,  n im oc la t lon ,  o r  o t lm r  le g a l  c n t l l y  p e rm i t t e d  
Urn p r o fe s s io n s  o f  a r c h i t e c t u r e  o r  e n g in e e r in g .

( 2 )  T h e  te rm  " a g e n c y  hea< l"  m o a n s  th e  S e c r e t a r y ,  A d m in i s t r a t o r ,  o r  
head  o f  a  d e p a r tm e n t .  agen cy ,  o r  b u r e a u  o f  the F e d e r a l  G o v e rn m en t .

( 3 )  T h e  te rm  " a r c h i t e c t u r a l  and  e n g in e e r in g  s e r v ic e s "  In c lu d e s  those  
p r o f e s s i o n a l  s e rv ic e s  o f  an a r c h i t e c t u r a l  o r  e n g in e e r i n g  n a t u r e  as w e l l  
as In c id e n ta l  se rv ic e s  th a t  m em b e r s  o f  th o se  p r o fe s s io n s  and th o se  In I h o l r  
e m p lo y  m ay  lo g i c a l l y  o r  J u s t i f i a b l y  p e r f o rm .
J u n o  :m , 10 10. c. CSS. T i t l e  IX .  5 9 0 1 .  as added  Oct. 2 7 .  11*72. I ’ u h .L .  9 2 -  
r .sn , sr. s t a t .  1 2 * s .

L ib ra ry  Reference*
I ’ n i l  n l  S i n  I cm C = > W .
C . J . S .  U n i t e d  S l n l r n  I I  3 3 ,  37 ,  0 2  t o  01.

„ r0r e s s lo n a l  n a t u r e  t h e r e o f .  
.' ( h )  S h o u ld  the 
I o n  trac t w i th  the
I  ( I I I  S h o u ld  th e  a g en cy  h ead  be  u n a b le  l o  n e g o t i a t e  a s a t i s f a c t o r y
* — w i th  l !m  f i rm  c on s id e re d  to  he th e  m os t  q u a l i f i e d ,  at a p r ice‘ ' * -  t h e  G o v e r n m e n t ,  n e g o t i a t i o n s• - I -l.n.il.l

l . r c M u t l v f  I I M n r y .  I*‘»»r l r > * l * ln l l v c  
IiImI*»r>* Mini m i r p o R i *  o f  I ' t i h . l * .  1*2 W 2, 
HIM* 11*71! l ! .H . ( . « i i l r  (T o i ik .  n n i l  A d i t i . N r w R .  
| t.  1707.

p a r l n o r s h l p ,  c o r p o l v  i le t e rn i ln e s  !<> he f a i r  and  r e a s o n a b le  l o  m e   .........b y  l a w  to  p ra c t lc e /v l th  t h a t  f i rm  s h o u ld  b e  f o r m a l l y  t e rm in a t e d .  T h e  a g e n c y  b ead  s h o u ld  
* lien u n d e r t a k e  n e g o t i a t i o n s  w i th  t h e  second  m o s t  q u a l i f i e d  f i rm .  F a l l i n g  
nrcord w i th  t h e  s ec ond  m o s t  q u a l i f i e d  f i rm .  D m  ag en c y  h ead  s h o u ld  t e rm i ­
n a te  n e g o t ia t io n s .  T h e  a g e n c y  h ead  s h o u ld  th en  u n d e r t a k e  n e g o t i a t i o n s
i'-vHli th e  th i r d  most q u a l i f i e d  f i rm .( c )  S h o u ld  (h e  a g e n c y  h e a d  ho  u n a b l e  to  n e g o t i a t e  a  s a t i s f a c t o r y
e n n t r a c t  avlt l i a n y  o f  ( h o  se lec ted  f l r n i 3 ,  l i e  sh n l l  s e le c l  a d d i t i o n a l  f i rm : '  
In o r d e r  o f  t h e i r  c om p e te n c e  and  q u a l i f i c a t i o n  and  c o n t in u e  n e g o t i a t i o n s
In acco rd ance  w i th  th i s  se c t io n  u n t i l  nn a g r e em en t  Is r e a c h e d .
June 2 0 ,  i n t o .  c. 2 8 S. T i t l e  I X .  § 0 0 4 .  ns added  Oct. 2 7 ,  1 0 7 2 ,  I ’ l i b .L .  9 2 -
5R2. Rfi S l a t .  1 2 7 9 .

[ l . . , | . l n l l v r  H M o r v .  T o r  to K ls tn t lv o  
l l .U ti.rv  u n it i . i i r im s n  o f  I ’n l t . t , .  e2 -f> si.II  11*72 l'.K.(;>iile Cnng. nu.l Adie.Ncws.

I7IS7.
|i M 2 .  C o n g r r s s l o r a l  d e c l i i r n t lo n  o f  j i o l l r y
T im  C ong re s s  h e r e b y  dec ln ren  It to  he th o  p o l ic y  o f  th e  F e d e r a l  G o v e r n ­

m en t  *o p u b l ic ly  a n n o u n c e  a l l  r e q u i r e m e n t s  f o r  a r c h i t e c t u r a l  and  e n g in e e r ­
ing  s e rv ic e s ,  nnil ( o  n e g o t ia t e  c o n t r a c t s  f o r  a r c h i l c c t u r n l  and  e n g in e e r in g  
s e rv ic e s  on  the basin o f  d em o n s t r a t e d  c om pe te n ce  and q u a l i f i c a t i o n  f o r  
the  typ e  o f  p r o f e s s i o n a l  se rv ic e s  r e q u i r e d  and  at f a i r  and r e a s o n a b le  prlc.es. 
J u n o  20 ,  1 9 4 0 .  r .  2RS , T i t l e  IX .  § 9 0 2 ,  ns added  Oct . 2 7 .  1 9 7 2 .  P u b . ! , .  92 
0X2, 80  S l a t .  1 2 79 .

c t  II n i h i l i s t

I
I

I  I h r n r y  n r f r r / » n c c R  
I ' i i H im)  S I n I r s  O r > 3 3 .
I M  S .  P a l l e d  S i n h ' s  f t  3 3 .  3 7 .  0 2  l o  01

I r u r l n r n  rnnililfi***!
r i i r f t i r i  w h i r l *  w n r r  n n r d  I n  f  n  I f  I l l l n f f  

f<'i| iilri*»ni'i»l l o  i ir i r » » l ln » r  r o n i r n r f s  f o r  n r -  
*h l i» '* l t i rn I  m n l  c n c l a r r r i n i :  .«f*rvlrPN o n  
h n - l *4 o f  t l o i i i o i i s i r n l i H i  c n n f M n t i r o  n n d  
• l u i i l i r i n t i l o i m  f o r  I v p o  o f  p r o f r n M l o n n l

l . f * K U I o ( U r  l l l M n r y . K o r  I rK lx I n l l v i *
I*. rw2. 

A d m . N V w s ,
Ii InI o t v  n n d  i m r p o i< o  o f  P u f i . l * .  1*2 fiM2. 
mim* 11*72 P .M . I  o d o  Conk*.  n n d  
p.  470 7.
I l l i r o r y  R r f c r r m t r i *  

inihd stiii!•*« miv.ir,.
I M S  I t i l l e d  Slnle.M I I  37 ,  .'17. 0 2  l o  III 

I .  C r o n t  • f u i i t l e i l  p r t o  o r n n r o t -
A r ' d i l l r r l u r n l  n n d  r n n h i r r r l l i R  p r o e n r e -  

i n e u t  p r o r e d n r e s  m n l n l n r d  In  n e r l l o i i M  M 3

n n d  M l  o f  l i d s  M i l e ,  n i n n d n l o r y  f o r  f e d -  
r m l  p r o e u r e n i o n l H  f«*r im e l i  n r d i l l r r l n n i l  
n n d  e iik ’ l n e e r l n p  M*rvi rc* i,  i v r r o  i i " l  p e r  «e  
n p p l l e i i M e  I n  p i  n i ' i i r e n t e i i l » l i y  H i e  ! # l r k -  
h o :  f ' o n n l v  l l r t ' t o i n i l  P i n t m l i i i :  t Jn in tn lM  
s h o t ,  n  u r n n l e e  u n d e r  n r o i t i n m n l t y  d e v e l -  
"  p i o e i i l  a m  l i t  | i )  D i e  P e p u r l  i n f i l l  o f  
I l 'O i ' i I n K  n n d  I ’ r l o i n  P e v e l o p m e n l .  HV‘0, 
31* <’o i i i | i . f * e n .  2 3 1.

Nervle**** re«|iilred nnd which Im litdrd In ntnior lfy , orirnnlrnMotml ninnncenienl plmifi nnd np- ... . ion! frronp cxpnrlnner,
nml n v n 11 ii 1 • 1111 y of dltodpllnei were nol v lo lm lv r o f l l il s rliMpter n*i undob idrra**   'd f lo rs  I******* 11 k p 1 v lo  |o|ij
Iref |on o f  n Inrirr,  ....... .....................Mitinll n i lno r l ly  one with tndlvldnnl rnllierlimn —  —........ - n n .
rnllonn,
*
S u p  p .  120 2

v l o l r m v r  i n
I n p  l l i o s e  f n e l o r s  m o s t  l i k e l y  l o  | i»iq nn-  
*-,e f | o n  o f  n I n r t r e .  e . H i n l d l s l i r d  f l m *  t h n n  n 

m n l l  n i l n o r l l y  o n e  w l l l i  I n d l v l d n n l  r n M i e f  
l i n n  Ii i hI  11 i l l  I n n n  1 n i i n p e l e n e c  n n d  ' p i n l l f l -  
n l l o n o .  M l k k * l l n e n l  v .  T’t t l t e i l  K n ^ l n e r r n  
k P m i i s I  r n e l o r H ,  I n r . ,  lOPf). IHT» I*.

|} 5  l a .  He<|i i<*m( m f u r  d i i ln  m i n r r l i l f e c l u r i d  miD r v i g ln r o r ln i ;  se rv ic e s  
In Mi p  p r o n i r c n i c n l  o f  n r c h i t r c t u r n l  nnd e i t f* l i iee r l i iK  serv lr .en , th e  n f ron ry  

head sh n l l  o n c o u rn | ; o  f l rm n  ennw jed  In D ie  Inw fu l  p rac t ic e  o f  I h o l r  p ro -  
fo sn lon  to  Miihmll n n n n n l l y  a n tn te rnent o f  fp in l l f lcn t lon .n  and  p c r f o rm a n c o  
d a ta .  T h o  nnoncy h ead ,  f o r  each  p rop o sed  p ro je r . t ,  s h a l l  e v a lu a l o  c u r r e n t  
n la le iuen lM  o f  r p in l l f l c a t l o n s  and  p e r f o n n a n c o  i l a i a  on f i l e  w i th  th e  n n en ry ,  
t o i r o lh e r  w i th  those  1 hat m a y  hr* n i ih m l l l o d  hy  o i l i e r  f l rm n  r o jm r d l i p ;  I ho 
plopnti(*it p r o je c t ,  and  nhn l l c onduc t  d lscurd i lonn w ith  no loss  th an  th re e  
f l rm n  r»*r ,nrdlnK an t ic ip a ted  concep ts  and  the  r e l a t i v e  u t i l i t y  o f  a l t e r n a t i v e  
m e th od s  o f  a p p ro a c h  f o r  fw r n h h ln j :  th e  r e q u i r e d  se rv lc en  and  I h e l l  nhn l l  
se le c l  t h e r e f r o m ,  In nu Jn r  o f  p r e fe r e n c e ,  hnsed upon  c r i t e r i a  e s la h l ln h ed  
and  p u h l l s h e d  hy h im , nn lean than  t h re e  o f  (to* f l rm n  deem ed  to  he the 
mnsi l i t# :h ly ip ia l l f l e r l  l o  p r o v id e  Mo* se rv ic e s  r e ip i l r e d ,
• l l ine 3 0 ,  m i ) ,  o. 2X8 , T i t l e  IX ,  $ *)03, nn added  O e l .  27 .  1 0 7 2 ,  I ’ lib.!#. 9 2 -  
f.H2, MG S la t .  1 2 7 9 .

I I ' d i l i t f U r  I t P t i i r . v .  P e r  l t* | ( l i d i t ! D «' 
I d i i h ' r v  mi ii I piirptiMi* e f  1 ' l l h . l , .  1*2 .V«2, 
t iro | | ' « 2  P . S  < edr* (N m iK- S l i d  A*l*»*.N***V*, 
p.  r »07

L l h r . i r y  n r f c r r n c m  
I'nIt%•»! Ulnli'm 0^33,
C . J . H .  I i d l e d  S I  ft I r n  1 |  3 3 ,  3 7 .  112 t o  III.

•I r i l l .  \ c K o t l i i t l o n  o f  cnnti-nctH ( o r  m r h l t c c l u m l  nm l e n g in e e r in g
s e r v l e e H

( s i  T h u  ag en cy  head  s h a l l  n e g o t i a t e  a  c o n t r a c t  w i th  the  h ig h e s t  q u a l i ­
f ied  f i rm  f o r  n r c h l l c r t u r u l  and  e n g in e e r in g  sc rv lecn 'a t  c o iu p cn i ia l ln n  wh ich

4G
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H O U S E

2/17/83 Date:

Mr. Speaker:

Tho r nmm i o o nn LABOR & COMMERCE hac . - . HB 211The Committee on ___ has had

\ An Act relating to contracts for architectural, engineering, ^
and land surveying services; and providing for an effective
d a t e .

under consideration and reports it back as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s (s )s t  :,/> a [ X  ] same title[ / . ]  replace with CS for f'b r O . ( A  V-(L J________________________ [ ] new title

and recommends ________________________________________________________________

[ ] AND attaches a "Letter of Intent" [ ] New Fiscal Note

[ ] Zero Fiscal Note Attached 
[ ] reports it back without recommendation

[ ] referred to the ________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

I ( . { 1I L i f  11 \ L  i
CHAIRMAN

H 60



FISCAL NOTE A  |R e v is io n  D ate - 4 /11  , 1983

I .  REQUEST
B i l l / R e s o l u t i o n  No. :  CSK3 211

I I .  FISCAL DETAIL
A gency A f f e c t e d : DOT&PF

T i t i e : A rch/Engr/Land S u rv ey in g  C o n tr a c ts  
S p o n s o r : F urnace, Abood, B a rn es, e t c .  
R e q u e sto r :  House Labor & Cairrerce

Program C ategory  A ffe c te d :  T ra n sp o r ta tio n  
BRU, Program o r  Subprogram( s ) A ffe c te d :

E>I?E>OITU?ES/RSVZNUBS: (T h o u s a n d s  o f  D o l l a r s )

OPERATING
FY 83 FY 84 FY 65 | FY 86 | FY 87 FY 88

1 1 1
100  PERSONAL SERVICES 1 I I
200  TRAVEL I 1 1
3 00  CONTRACTUAL i
400 COMMODITIES 1 1
500 EQUIPMENT 1 1
600 LAND 2, STRUCTURES 1
700 GRANTS, CLAIMS, ETC 1

I I
TOTAL OPERATING - 0 - i 0 1 l 0 1 1 0 1 - 0 -

CAPITAL SEE ANALYSIS

REVENur.

FUNDING: (Thousands o f  D o l la r s )
GENERAL FUND 1 1 1
FEDERAL FUNDS 1 1 1 1
OTHER (S p e c ify  S ou rce) 1 1

I I 1
1 1 I 1

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

- 0 - i0
 1101101 - 0 -

I 1
1

1 I
1

I I I .  SO'JRCE OF FUNDS TO OFFSET FISCAL IMPACT OF EILL:

IV. ANALYSIS: A ttach  a s e p a r a te  page fo r  any A n a ly s is

P rep ared  By: Jonathan W. S c r ib n e r _________________________________ Phone: 364-4339__________
D iv i s io n :  Deputy C c c m is s io n e r , S . E .  R egion______________________Date:  4 /1 3 /6 3 ___________

A pproved by D eputy C om m issioner: Joncthcn W. Scribner_________________  D ate: 4 /1 3 /8 3 ___
D epartm ent: D epartm ent o f  T r a n sp o r ta t io n  t, P u b lic  F a c i l i t i e s

D is t r ib u t io n :
O r ig in a l  t o  L e g i s l a t iv e  F in an ce
Copy t o  O f f ic e  o f  Management and Budget ( f o r  L e g is la t u r e  in tro d u ced  b i l l s )
Copy to  Departm ent ( f o r  G overnor in tr o d u c e d  b i l l s )
Copy t o  Sponsor
Copy to  R eq uestor ( i f  d i f f e r e n t  frcm  S p onsor) 3 /8 ,



ANALYSIS

One would be hard pressed to readily identify a cost of this Bill to the State, 
however, the prohibition against using price in any way to select consultants 
cannot help but impact the competition pro-cess with regard to the cost of the 
work done. She restrictive nature of this bill could conceivably increase the 
cost of capital projects as follows:

Assume: Cost of Consultant fee for Design
Cost of Bill 
C l?
Cost of CSH3 211

7% of Cl?
5% of Consultant Fee 
$200 Million/year 
0.05 X 0.07 x"$200 Million 
$700,000 per year
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he C a mini tteolon \ JU jD i.CJ A(Y ' i ft S  i l i ;  d  (•' l i .B ‘ ?.•
 ̂ V

An Act relating to^crime vietnn o* pen.*, at i o n ; end providing 
f or an el*f ec t i‘v e\d a t: e .

\  J

under considerati
\  /7 \

;ion and reports it back as follows:

[ / ] do pass N\ ( f 1 (,° i,i’̂  PiiSS

\  ^ \  \
[ ] do pass with attached^amendments (s)

' A / -9 - M m A[ / ) replace with CS for
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1. b) Ottier Agencies Affected by Bill

2. a) Organizational Support  for Bill 2. b) Organizational Opposition to  Bill

3. Program Effects  of Bill
This bill would add a new paragraph which would enable the Board to pay the provider 
directly for services provided as a result of the personal injury or death of the victim. 
The bill also provides a new paragraph which would enable the njoard to deny a claim if the 
claimant refuses to give reasonable cooperation to law enforcement in their efforts to 
apprehend and convict the offender for the crime resulti <g in the personal injury, unless 
good cause for the refusal is shown the Board. The bill would also repeal the Section of 
the Act which now excludes relatives and victims living with offenders. The bill, under 
Section 18.67.130(c), deletes the sentence, "all payments must be made in a lump sum." 
(continued on page 2)

A. Fiscal Impact:  Q  Non# [£) Fiscal Not# Attached

5. Am#ndm#nit Proposed:

6. coIh£~nE?a'rd suppurts addirrg"the~pardgi'dpl'i in Sei'tioii 18.'6 7.0801?) (£')'» 'as m a n y  times in lire—  
past the provider has not been paid because the service had to be paid in a joint warrant 
and this warrant did not always get sent to the provider. This would also be less of a 
hassle for the claimant. The Board supports the deletion of the lump sum payment 
requirement as they feel long term payments would insure the award was not exhausted 
before the dependent reaches majority or the claimant is able to return to work. The 
Board also supports adding paragraph (5) to Section 18.67.130(b), as they feel there are a 
few cases where the claimant is justified in fearing retribution from the offender. The 
Board also supports repealing the Section 18.67.130(b)(1) and (2), as they feel many 
people in the bush and outlying areas are truly innocent victims, but are not included in 
the present act because they are living in the same residence as the offender. This 
repeal would also mean innocent dependent children could receive loss of support whe.i one 
spouse killed the other spouse and left the children homeless, (continued on page 2)
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Program Effects (continued from page 1)

A new paragraph is added stating a person awarded compensation is ineligible for 
subsequent compensation for additional personal injuries inflicted by the same offender if 
the offender is a relative or member of the same household as the victim.

Comments (continued from page 1)

The Board supports the deletion of the lump sum payment requirement, as they feel long 
term payments would insure the award was not exhausted before the dependent reaches 
majority or the claimant is able to return to work. Section 18.67.135 would keep the 
offender from benefitting from his actions and speaks to this concern.





This Crime Victims Impact Statement Manual is prepared and distributed 
by the Washington Legal Foundation to State and Federal Judges and 
Prosecutors in all 50 States and the District o f Columbia. The purpose of 
this manual is to help develop a system whereby the victim o f crime par­
ticipates in a constructive manner in the sentencing process of a criminal 
case.
The Washington Legal Foundation, a nonprofit public interest legal 
center with 80,000 members nationwide, has been a pioneer in the field 
of crime victims’ rights. Besides the pi.rparc.tion o f tins manual, WLF 
has provided legal assistance to victims to enable them to file civil actions 
against the criminals and third parties lev damages suffered by the victim. 
WLF lias also submitted proposals with the ĴnitetLSlatcS-Parole Com- 
miccinn iimi_if-adnnigd_ wnnifi fequlre victim compensation as one o f  

conditions for parole. fVLF also has participated in many programs' 
concerning victims’ rights as part of WLF’s commitment to educate the 
public on this important issue.
We encourage users o f this manual to submit comments and suggestions 
to the Foundation on the use of the Victim Impact Statement as well as 
on other crime victims’ rights issues.

H ie  text which follows inny he rcprlnlcil In whole or In pari If credit Is given. Please 
send one copy to the Wnshinglon l egal Poundnllon.

©1981 Washington Legal Foundation, Washington, D.C.

INTRODUCT ION

A violent crime now occurs every 24 seconds somewhere in 
the United States. Every 23 minutes, a murder is committed. 
A woman is raped every 6 minutes. There’s a robbery every 
58 seconds, and an aggravated assault every 48 seconds.

The striking truth about crime is that we are all vulnerable 
to its random selection, and becoming increasingly 
vulnerable as America’s crime clock continues (o tick at a 
faster rate, with violent crime increasing 11 °/o in 1980.

There has been much written and spoken o f the pervasive 
fear o f  violent crime which threatens the American way of 
life. The Chief Justice o f  the U.S. Supreme Court has recent­
ly and poignantly spoken out on the subject o f  violent crime, 
noting the “ reign o f te rro r”  which has made Americans 
“ hostages within the borders o f  our own self-styled, 
enlightened, civilized country .”

Fighting violent crime has been declared a high priority of 
the Reagan Administration’s Justice Department.
--Ilu^WaslliilfUon LeRal Foundation believesIr.w
J E T S
America's continuing''Struggle to deal with ttic tssti 

'violent crime. /
The diligent efforts o f  progressive criminologists, jurists 

and legislators over the past two decades have borne fruit. 
Caught up on providing social justice for the criminal o f ­
fender, the American taxpayer has been fooling the bill for 
the millions o f dollars being spent on programs for criminal 
offender-oriented rehabilitation and court reform. We now 
offer criminal offenders every conceivable right and legal 
service interpreted to he due them under the law.

V I H W V M W M f.U liV H H H IO  VI « VHW VI i/r

afeguards”  In the words o f C h ic r lu s t lcc“ Watfefi Burger*J : i H>,r'.'i,i» —t——"f. ■ r. w~. »-h i  ........ .. mur-ai- •
U n fo r tu n a te ly r fn < te ^ < ^ M ;i p a ^ i ^ u c j v ^ ^ l o ^ ^ ^ . c ^ i L  

ehalf of*the innocenUyirtime o r c n m c r  who havevbccom ^ 
ie forgotten factor in the criminal justice equation.



For Tar loo long, (he words "Criminal Justice”  have been 
inlcrprctcd to mean “ Justice for the Criminal.”  We have 
forgotten that for every crime, there is at least one victim.

The initial shock and dismay felt by the victim o f a violent 
crime is exacerbated by a criminal justice system that seems 
to care more for the offender than the victim. Perhaps the 
saddest commentary on America’s criminal justice system is 
that the victim o f  a violent crime is not only victimized by the 
crime itself, but he or she can expect to be re-victimized again 
and again by an archaic process which is supposed to ad­
minister justice to right the wrongJlHL^caini.hasexperienced.  ̂

process by/whlch our society prosecutes the criminal ls7 
Ifl&cd on Ihe theory of. the law that the government i t s e l f /
' "society” . Is the victim of crime, ^ h e  very manner in which 
crnninahffs.es are titled provi^e ^ i u M k a l i p n  o f the.victim ’s 
status. FNo niaTterTiow severe the crime committed and the? 
Jjijury suffered by the victim, it is the State vs. Criminal, not  ̂
I Victlm vs. Crlm nafr The victim of violent crime finds that lie 
has become, at best, merely the State’s witness in their case, 
a piece o f  evidence, his status collectivized by society.

The semantics o f  criminal prosecution would not be 
significant if the issue were merely one o f  how we title our 
court cases. However, the criminal justice system has failed 
to recognize that every person who commits a criminal act 
not only violates the law, but also violates a person. The vic­
tim o f  violent crime learns firsthand that America’s law en-

*
^ 11^111 mechanisms are geared to apprehending, pro- 
iting, and allegedly punishing those who criminally o f­
fend society. In the process, the victim is neglected, his rights 

as an injured person subrogated.
As if it isn’t bad enough that the victim o f  crime has been 

relegated to an observer status in the prosecution o f the o f­
fender, (he crime victim is further denied the right to even 
observe. It is well recognized that the crime victim does not 
even receive complete and timely information regarding the 
status o f  the case, from arrest on through to prosecution, 
plea bargaining, and sentencing, if any.

It is no wonder the victim feels detached from the criminal 
justice system.

The Washington Leaal Foundation proposes tha(ICfrliHir;]  
Jlli'rotiglioUVfhc United Stated caif ah d ’sTicuiltf assist Itt I t t l ^ ' J

p ro v in g !  the -rights lo f  the victims o f violent ,crime bj 
^establishing a.system whereby the victim participates in aj 
^constructive m anner in the sentencing p r o c e s s ^  a crim inal 
Jcase.|

The Sentencing Process

In all states, criminal procedure laws require a pre­
sentence investigation prior to the imposition o f  a sentence 
upon a defendant who has been found guilty. The primary 
focus o f  the investigation, which is usually conducted and 
presented to the court by a probation or corrections officer, 
is on the person to be sentenced, ‘H? criminal. The particular 
areas of pre-sentence investigation include the past delin­
quencies o f  the criminal, his employment history, family 
background, economic status, education and personal 
ha ji ts .

In theory, the court weighs these Factors with the cir­
cumstances o f the criminal offense to determine a just and 
proper sentence. The investigation report may also include a 
recommendation o f an appropriate sentence. Although a 
judge is not bound by the report’s findings and recommen­
dation, lie usually shows deference to the reporting officer’s 
judgment. Thus, the pre-sentence investigation and report is 
an important clement in the judge’s decision on an ap ­
propriate sentence, including whether the offender should be 
released on probation or confined to prison, and, if im­
prisoned, the duration o f  the jail term.

It seems, then, that this is a crucial juncture along the road

Wlial is a Victim Impact Statement?

Simply put, a Victim Impact Statement is a tool to be 
used by prosecutors and judges in an effort to make the 
criminal justice system more accountable to the victims of 
violent crime.

The "S ta tem ent”  itself is a questionnaire intended to be 
voluntarily completed by the crime victim and included in



the information provided to the Court prior to the imposi­
tion o f  sentencing.

The answers to questions included in the Victim Impact 
Statement will provide the Court with the physical, 
psychological and economic effects which the crime has had 
on the victim and his or her family. The information is p ro ­
vided directly by the victim, who has an opportunity to also 
set forth his altitude and concerns as the victim o f a violent 
crime.

The Washington Legal Foundation recognizes that the 
weight which the Court places on a Victim Impact Statement

f
 depend on the particular circumstances o f  each case, 
:n 011 an individual basis. In no way docs the Washington 
Legal Foundation wish to suggest that the Court should be 
necessarily bound by the content s o T t h e Victii m t 

Statement. Rather, thejfricfinri tm p a t t  Statcmcnt is fflcant td 
IJftwrde"Hie"Court with additional assistance in the discre* 

mbrtary exercise of its sentencing powers^
At the same time, the solicitation o f  a Victim Impact 

Statement will demonstrate to the crime victim that the 
criminal justice system is concerned with the victim’s plight.

CONCLUSION

This Victim Impact Statement Manual includes not only a 
jU ip lc  Victim Impact Statement, but a thorough analysis 
W i l l  State laws that relate to the input by the victim in the 
criminal justice system. The Foundation hopes that the in­
formation provided in this Manual will serve as a catalyst to 
advance the rights o f  all victims of violent crime.

The Foundation strongly suggests that members o f  the 
public and citizens' groups encourage their local judges and 
prosecutors to utilize Victim Impact Statements in the 
sentencing process. With a concerted effort by all concerned, 
we hope to advance the rights of victims and their families as 
well as to reduce the occurrences of violent criminal activity.

V I C T I M  I M P A C T  S T A T E M E N T

CASE t  __________

SENTENCING DATE

STATI: VS-------

TO ASSIST TIIF. COUHT IN ITS EFFORT TO WEIGH AM. FACTORS PRIOR TO 
IMPOSING SENTENCE, WE REQUEST VOIIR VOI.VNTANY  COOPERATION IN 
COMPLETING THIS FORM. THIS STATEMENT IS INTENDED TO 111. SUI1MIT- 
TEI) TO THE JUDGE IMPOSING SENTENCE HEREIN.

NAME OF VICTIM:________________________________________ ________________

A D D R E S S : ___________________________________________________________________________
STREET CITY STATE ZIP CODE

DATE OF IllRTH:______________________________________________ ____________

I. Plcnsc describe the untrue of the incident in which yon were involved.

2. As a result of this incident, were you physically injured? 
If yes, please describe lire extent of your injuries.

--------------------

.1. Did you require nicdicnl treatment for the injuries sustained?.

II yes, please describe the treatment received and the length of lime treatment was or is in­

quired.

<1. Amount 'f expenses incurred to date as a result of medical liralmenl received: 

Anticipated expenses:

s____________________________

r



5. Were you psychologically injured as a result o f  lliis incident?_________________
If yes, please describe the psychological impact which the incident has had on you.

f>. Have you received any counselling or therapy as a result o f  this incident?____________
If yes, please describe the length o f  time you have been or will be undergoing counselling or 
therapy, and the type o f  treatment you have received.

^ ^ A m o n n t o f  expenses incurred to date as a result o f  counselling or therapy received:

$ ____________________________

R. Has this incident affected your ability to earn a living?.___________________________
If yes, please describe your employment, and specify how and to whs! "stent your ability to 
earn a living has been affected, days lost from work, etc.

9. Have you incurred any other expenses or losses as a result o f  this incident? 
If yes, please describe.

It). D id Insurance cover any o f  the expenses you have incurred as a result o f  this incident? 
^ s .  please specify the amount r\nd nature o f  any reimbursement.

! I I Ins this Incident lit nny way affected your lifestyle or your family’s lifestyle? 
If yes, please explain.

I?. Are there any other residunl effects o f  this incident which nre now being experienced 
by you 01 members o f your family?

13. Please describe what being the victim o f  crime has meant to you and In your family.

14. What arc your feelings about the criminal justice system? Have your feelings changed 
as a result o f  this incident? Please explain.

IS. D o  you have any thoughts or suggestions on the sentence which the Cou rt should im ­
pose herein? Please explain, indicating whether you favor imprisonment.

T H I S  P O R M  IS S U B S C R IB E D  A N D  A F F IR M E D  BY T H E  V IC T IM  A S  T R U E  U N D E R  
T H E  P E N A L T I E S  O F  P E R J U R Y .  T H E  IN F O R M A T IO N  A N D  T H O U G H T S  Y O U  
H A V E  P R O V ID E D  A R E  V E R Y  M U C H  A P P R E C I A T E D .

D A T E :

S I G N A T U R E



STA TE LAWS AND T H E IR  A PPLIC A TIO N  TO  T H E  
USE OE A VICTIM IM PA CT STATEM ENT

No slate explicitly denies the right of the victim to be con­
sidered during the nre-scntcncc-investigation and mentions 
in the pre-sentence report!
T e S ^ l l f i i b l s  and k S - - h a v e  statutes tha t explicitly ti 
iuire a slatemeht front or cohceihlrig the victim it! th > pfi, 

^filfRBfl^refPc^K'Tlie text oT these statutes is contained later 
In this publications

Indiana provides an exemplary procedure for considera- 
ol the victim in the sentencing process. The State of In­

diana provides that a pre-sentence report must include any 
written statements submitted to the prosecuting attorney by 
the victim, and any written statements submitted to the pro­
bation officer by a victim. This concern for the victim, 
whom the law defines as “ a person who has suffered harm as 
a result of an offense” , was enacted by the Indiana 
Legislature in 1978. The statute also provides that if no writ­
ten statements are submitted to the probation officer, the 
probation officer must certify to the Court that an attempt 
was made to contact the victim, and that if the victim was 
contacted, the probation officer offered to accept the 
victim’s written statement or to reduce the victim’s oral 
statements to writing concerning the sentence, including the 
acceptance of any recommendation, i.e., the victim has a say 
jA h c  pica bargaining process.

I’hc Connecticut and Kansas statutes call for an inquiry in­
to the attitude of the complainant or victim, or in the case of 
the victim’s death, the victim’s immediate family.

The Illinois statute requires the pre-sentence report to set 
forth the effect of the crime upon the victim, as well as any 
sentencing scheme that would allow the victim to be compen­
sated by his offender. Illinois is noteworthy in that it is the 
only state in the union which statutorily calls upon the pro­
bation officer to devise a rcstitutive scheme for the benefit of 
the victim.

The Oregon rules of criminal procedure allow for a post- 
conviction hearing to determine if an aggravation or mitiga­
tion of punishment is warranted. A victim may appear at this

hearing and state his views for aggravating or mitigating the 
• punishment, but the focus of the Oregon prc-scntcncing 

report is primarily on the defendant.

The Minnesota statute alludes to the victim when it re­
quires an account of ” ... the circumstances of the offense 
and harm caused thereby to others and to the community", 
but does not specifically mention or require anything of the 
nature of a victim impact statement, although it is clear that 
such a statement would not be unwelcomed.

Although most of the remaining state statutes are 
defendant-specific, there is room for a victim impact state­
ment in nearly all of them. There are roughly three categories 
in which the remaining statutes are divided (with some 
overlap). The first category includes those statutes that re­
quire the gatiiering of information with respect to the cir­
cumstances attending the commission of the offense. On the 
surface, this would simply require the reporting officer to 
describe the nature of the offense. It seems, however, that 
the consequent or resultant circumstances of the offense can 
he included here; that is, a victim impact statement describ­
ing the effects of  the crime on the victim and the victim’s at­
titude toward sentencing, would seem to fall within the pur­
view of the statutes having this requirement. Sixteen state 
statutes contain this requirement or one with language 
similar to it.

The second category includes those statutes that allow the 
reporting officer to include in his report any matter which he 
deems relevant to the question of sentence or those that 
allow the report to contain any information the court orders 
to be included. Thirteen states have statutes that contain this 
or similar language. Under these rules the reporting officer 
and the court arc allowed a good deal of latitude in determin­
ing the contents of the report. If they deem it proper, they 
may include a victim impact statement.

The lemnining sixteen statutes are predominantly defen­
dant oriented, with no mention of (he victim. Thirteen of 
those statutes simply require a pre-sentence investigation 
prior to the announcement of  sentence with no specific 
guidelines, or arc yvonjpf) , lnpts,ely fiiougli tq allow a victiiiL. 
impact statement.^pdUlr^tdtes—Alaska, Delaware, Missourjj



IND IANA
+35-50-1 A - 10* SCOPE OF PRESENTENCE IN­

VESTIGATION AND REPORT—SOLICITATION OF 
VICTIM’S STATEMENTS,-(a)  The presentence investiga­
tion consists of the gathering of information with respect, to 
the circumstances attending the commission of the offense, 

convicted person’s history of  delinquency or criminality, 
social hi ;tory, employment history, family situation, 
economic status, education and personal habits. Such in­
vestigation may also include any other matter which the pro­
bation officer conducting the investigation deems relevant to 
the question of sentence, and must include:

(1) Any matters the court directs to be included;
(2) Any written statements submitted to the prosecuting 

attorney by a victim under IC 35-5-6 (35-5-6-1 -35-5-6-5); 
and

(3) Any written statements submitted to the probation of­
ficer by a victim.

(b) If there are no written statements submitted to the 
probation officier, lie shall certify to the court:

(I) That he has attempted to contact the victim; and 
f p ( 2 )  That,  if he has contacted the victim, he has offered to 

accept the written statements of the victim, or to reduce his 
oral statements to writing, concerning the sentence, in­
cluding the acceptance of any recommendation.

(c) As used in this section, the terms "recommendation" 
and "victim”  have the meanings set out in IC 35-5-6-1. , 
[IC 35-4.1-4-10, as added by Acts W/J, P.L. 325, §4, p. 
1750; 1978, P.L. !46, §5, p. 1331.]
3 5 -5 -6 -1 .  D E F I N I T I O N S . - A S  USED IN T H IS  
CHAPTER:

(a) "Prosecutor”  means prosecuting attorney or deputy 
piwccuting attorney.

(b) “ Recommendation”  means a proposal by the pro- 
' scgutor to a court that:

(1) A charge be dismissed; or
(2) A defendant, if he pleads guilty to a charge, receive 

less than the maximum penalty permitted by law.
(c) “ Victim” means a person who has suffered harm as a 

result of an offense. [IC 35-5-6-1, as added by Acts 1975, 
P.L. 332, §1, p. 1768; 1978, P.L. 146, §1, p. 1331.]

35-5-6-1.5. NOTICE TO VICTIM OF PROSECUTOR’S 
RECOMMENDATION,-(a)  In making a recommendation 
on a felony charge, a prosecutor must:

(1) Inform the victim that he has entered into discussions 
with defense counsel or the court concerning a recommenda­
tion;

(2) Inform the victim of  the contents of  the recommenda­
tion before it is filed; and

(3) Notify the victim so that he might be present when the 
c< jrt  considers the recommendation.

(b) A court may consider a recommendation on a felony 
charge only if the prosecutor has complied with this section. 
[1C 35-5-6-1.5, as added by Acts 1978, P.L. 146, §2, p. 
1331.]

CONNECTICUT
§ 54-109. W HEN INVESTIGATION OF D EFENDANT 
REQUIRED

No defendant convicted of a crime, other than a capital 
felony, the punishment for which may include imprisonment 
for more than one year, shall be sentenced, or his case other­
wise disposed of, until a writtei. .cpcrt of  investigation by a 
probation officer has been presented to and considered by 
the court, if (1) the defendant is so convicted for the first 
time in this state oi (2) his record, as shown by the pro­
secuting official, discloses a conviction oblained prior to 
three years from the finding of guilty in the present prosecu­
tion; but any court may, in its discretion, order a prcscnlcnce 
investigation for a defendant convicted of any crime or of­
fense other than a capital felony. Whenever an investigation 
is required, the probation officer shall promptly inquire into 
the circumstances of the offense, the attitude of the complain­
ant or victim, or of  the immediate family where possible in



cases oT homicide, and the criminal record, social history 
and present condition of the defendant. All local and state 
police agencies shall furnish to the probation officer and 
restitution specialist such criminal records as the probation 
officer and restitution specialist may request. When in the 
opinion of the court or the investigating authority it is 
desirable, such investigation shall include a physical and 
mental examination of the defendant. If the defendant is 
committed to any institution, the investigating agency shall 
send the reports of such investigation to the institution at the 
time of commitment. (1976, P.A. 76-336, §6; 1978, P.A, 
78-188, §5, eff. July 1, 1978.)

KANSAS
62-2238. PRESENTENCE INVESTIGATIONS UPON 

REQUEST OF DISTRICT COURT: PROCEDURE. 
Whenever a defendant is convicted of a crime or offense, the 
court before whom the conviction is had may request a 
prescntence investigation by a probation officer. Whenever 
an investigation is requested, the probation officer shall 
promptly inquire into the circumstances of the offense; the 
attitude of  the complainant or victim, and of the victim’s im­
mediate family, where possible, in cases of homicide.: and 
the criminal record, social history, and present condition of 
the defendant. All local and state police agencies shall fur- 

4^ s h  to the probation officer such criminal records as the 
p r o b a t io n  officer may request. Where in the opinion of the 

court it is desirable, the investigation shall include a physical 
and mental examination of the defendant. If a defendant is 
committed to any institution, the investigating agency shall 
send a report of its investigation to the institution at the time 
of commitment. [L 1957, ch. 331, §13; July 1.)

ILL IN O IS
§ IOf/5-3-2. PRESENTENCE REPORT

(a) The prescntence report shall set forth:
(I) the defendant’s history of  delinquency or criminality, 

physical and mental history and condition, family situation

and background, economic status, education, occupation 
and personal habits;

(2) information about special resources within the com­
munity which might be available to assist the defendant’s 
rehabilitation, including treatment centers, residential 
facilities, vocational training services, correctional man­
power programs, employment opportunities, special educa­
tional programs, alcohol and drug abuse programming, 
psychiatric and marriage counseling, and other programs 
and facilities which could aid the defendant’s successful 
reintegration into society;

(3) the effec; the offense committed has had upon the vic­
tim or victims thereof, and any compensatory benefit that 
various sentencing alternatives would confer on such victim 
or victims;

(4) information concerning the defendant’s status since 
arrest, including his record if released on his own 
recognizance, or the defendant’s achievement record if 
released on a conditional pre-trial supervision program;

(5) when appropriate, a plan, based upon the personal, 
economic and social adjustment needs of the defendant, 
utilizing public and private community resources as an alter­
native to institutional sentencing; and

(6) any other matters that the investigatory officer deems 
relevant or the court directs to be included.

(b) The investigation shall include a physical and mental 
examination of the defendant when so ordered by the court, 
jf the court determines that such an examination should be 
made, it shall issue an order that the defendant submit to ex­
amination at such time and place as designated by the court 
and that such examination be conducted by a physician, 
psychologist or psychiatrist designated by the court. Such an 
examination may be conducted in a court clinic if so ordered 
by the court. The cost of  such examination shall be paid by 
the county in which the trial is held.

(c) Nothing in this Section shall cause the defendant to be 
held without bail or to have his bail revoked for the purpose 
of preparing the prescntence report or making an examina­
tion. Amended by P.A. 80-1099, §3, eff. I;cb. 1, 1978.



CA TEG O RIES OF STATE LAWS RELATING 
TO VICTIM IN PU T ON SENTENCING

Category I 

Category II

Category III

Category IV 

Category V

: Statutes which specifically mention 
or allude to the victim.

: Statutes requiring the gathering of 
information with respect to the 
circumstances o f the crime.

: Statutes allowing the reporting 
officer to include, or th ’ Court 
to order, any matter co .siuered 
relevant to the issue of sentencing.

: Statutes which merely call for a 
pre-sentence investigation.

: Statutes which arc defendant-specific 
and would require revised language 
in order to implement a Victim 
Impact Statement.

STATIC S T A T U T E C A T K G
Alabama Ala. Stat. Ann. Tit. 42 §21 It
Alaska Alaska Stal., Crim. §12.55.085 V

3Qgfl/ona Ariz. Revised Stal. Ann., Rules .of 
Crim. Pro. 26.4

IV

Arkansas Ark. Slat. Ann. 43-2335 III
California Cal. Govi. Code. Ann., Penal §1203 II
Colorado Col. Rev. Stat., §16-11-102 IV
Connecticut Conn. Gen. Stal. Ann. §54-109 1 & II
Delaware Del. Cod ' Ann. §11.4331 V
Florida l:la. Stat. Ann. §921.231 II
Georgia Cm. Code Ann. §27-2710 IV
Hawaii Hawaii Rev. Stat. §806.73 IV ^
Idaho Idaho Code Ann. §20-220 II
Illinois III. Am.. Stat. §38:105-3-2 1
Indiana Ind. Slat. Ann. §35-50-1 A -10 

§35-5-6-1.5
1, II, III

STATIC STATUTIC CATEGORY
Iowa Iowa Code, Title 295 §16 IV
Kansas Kan. Slat. Ann. Tit. 62 §21-4604 1
Kentucky Ken. Rev. Stat. Ann. §532.050 II & III
Louisiana La. Stat. Ann. Crim. Pro. Article R75 III
Maine Maine Rev. Stat. Ann. Tit. 34 §1552 IV
Maryland Md. Ann. Code Art. 41 §124 IV
Massachusetts Mass. Am. Laws Crim. Pro. Rules 28(d) III
Michigan Mich. Stat. Ann. §28.1144 II
Minnesota Minn. Slat. §609.115 1 & II
Mississippi Miss. Code Ann. §47-7-33 IV
Missouri Missouri Rev. Stat. §549.245 V
Montana Mon. Rev. Code Ann. Tit. §2203-05 IV
Nebraska Neb. Rev. Stat. §29-2261 III
Nc-ada Nev. Rev. Stal. Ann. §176-135 IV .
New Hampshire N.H. Rev. Stat. Ann. §651.4 IV
New Jersey N.J. Slat. Ann. Tit. 2C:44-6 Ul
New Mexico N.M. Stat. Ann. §31-21-9 IV

New York N.Y. Ann. Stat. §390-30 (McKinney’s) II & III
North Carolina N.C. Gen. Slat. §I5A -1332 II

North Dakota N.D. Century Code Ann. Rules of Crim. 
Pro. 32(c) (2)

III

Ohio Ohio Rev. Code. Ann. §2951.03 II
Oklahoma Oklahoma Stat. Ann. Tit. 22§9R2 II

Oregon Oregon Rev. Stal. §137.090 
§137.530

1 & II

Pennsylvania Penn. Con. Stat. Ann. §1332 II & III
Rhode Island R.l. Gen. Laws Rules of Crim. Proc. 32(c) II & III

South Carolina S.C. Code or Laws §24-21-420 II
South Dakota S.D. Codified Laws §23A-27-6 III

Tennessee Tcnn. Code Ann. §40-2904 II
Texas Tex. itnt. Ann. Art. 42.12-4 II

Utah Utah Code Ann. §76-3-404 V

Vermont Vt. Stal. Ann. Crim. Pro. Rules 
32(c) [2|

IV

Virginia Va, Code Ann. §19.2-299 III
Washington Wash. Rev. Code Ann. §9.95.031 II

West Virginia W. Va. Code §6-2-12.7 III
Wisconsin Wise. Stats. §972.15 IV

Wyoming Wyoming Stat. Ann. §7-13-302 II & IV



cases oT homicide, and the criminal record, social history 
and present condition of the defendant. All local and state 
police agencies shall furnish to the probation officer and 
restitution specialist such criminal records as the probation 
officer and restitution specialist may request. When in the 
opinion of the court or the investigating authority it is 
desirable, such investigation shall include a physical and 
mental examination of the defendant. If the defendant is 
committed to any institution, the investigating agency shall 
send the reports of such investigation to the institution at the 
time of commitment. (1976, P.A. 76-336, §6; 1978, P.A. 

188, §5, eff. July I, 1978.)

KANSAS
62-2238. PRESENTENCE INVESTIGATIONS UPON 

REQUEST OF DISTRICT COURT; PROCEDURE. 
Whenever a defendant is convicted of  a crime or offense, the 
court before whom the conviction is had may request a 
prescntence investigation by a probation officer. Whenever 
an investigation is requested, the probation officer shall 
promptly inquire into the circumstances of the offense; the 
attitude of the complainant or victim, and of  the victim’s im­
mediate family, where possible, in cases of homicide; and 
the criminal record, social history, and present condition of 
the defendant. All local and state police agencies shall fur- 

^Aish to the probation officer such criminal records as the 
p ro b a t io n  officer may request. Where in the opinion of the 

court it is desirable, the investigation shall include a physical 
and mental examination of the defendant. If a defendant is 
committed to any institution, the investigating agency shall 
send a report of its investigation to the institution at the time 
of commitment. [L. 1957, ch. 331, §13; july 1.)

ILL INO IS
§ 1005-3-2. PRESENTENCE REPORT

(a) The prescntence report shall set forth:
(I) the defendant’s history of delinquency or criminality, 

physical and mental history and condition, family situation

78-

and background, economic status, education, occupation 
and personal habits;

(2) information about special resources within the com­
munity which might be available to assist the defendant’s 
rehabilitation, including treatment centers, residential 
facilities, vocational training services, correctional man­
power programs, employment opportunities, special educa­
tional programs, alcohol and drug abuse programming, 
psychiatric and marriage counseling, and other programs 
and facilities which could aid the defendant’s successful 
reintegration into society;

(3) the effect the offense committed has had upon the vic­
tim or victims thereof, and any compensatory benefit that 
various sentencing alternatives would confer on such victim 
or victims;

(4) information concerning the defendant’s status since 
arrest, including his record if released on his own 
recognizance, or the defendant’s achievement record if 
released on a conditional pre-trial supervision program;

(5) when appropriate, a plan, based upon the personal, 
economic and social adjustment needs of the defendant, 
utilizing public and private community resources as an alter­
native to institutional sentencing; and

(6) any other matters that the investigatory officer deems 
relevant or the court directs to be included.

(b) The investigation shall include a physical and mental 
examination of the defendant when so ordered by the court. 
If the court determines that such an examination should be 
made, it shall issue an order that the defendant submit to ex­
amination at such time and place as designated by the court 
and that such examination be conducted by a physician, 
psychologist or psychiatrist designated by the court. Such an 
examination may be conducted in a court clinic if so ordered 
by the court. The cost of such examination shall be paid by 
the county in which the trial is lick'.

(c) Nothing in this Section shall cause the defendant to be 
held without bail or to have his bail revoked for the purpose 
of preparing the prescntence report or making an examina­
tion. Amended by P.A. 80-1099, §3, eff. Feb. 1, 1978.
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The Wnshinglon Legal Foundation was established in 1977 as a non­
partisan public interest law institution organized to engage in litigation 
and the administrative process in matters affecting the broad public in­
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VICTIMS RIGHTS WEEK, 1981

BY TIIE PRESIDENT OF TH E UNITED STATES OF
AMERICA

A PROCLAM ATION

For too long, the victims of crime have been the forgotten 
persons of our criminal justice system. Rarely do we give vic­
tims the help they need or the attention they deserve. Yet the 
protection o f  our citizens — to guard them from becoming 
victims — is the primary purpose o f  our penal laws. Thus,

, each new victim personally represents an instance in which 
our system has failed to prevent crime. Lack of concern for 
victims compounds that failure.

Statistics reported by the Federal Bureau o f Investigation 
and other law enforcement agencies indicate that crime con­
tinues to be a very serious national problem. But statistics 
cannot express the human tragedy of crime felt by those who 
are its victims. Only victims truly know the trauma crime can 
produce. They have lived it and will not soon forget it. At 
times, whole families are entirely disrupted — physically, 
financially and emotionally. Lengthy and complex judicial 
processes add to the victim’s burden. Such experiences foster 
disillusionment and, ultimately, the belief that our system 
cannot protect us. As a Nation, we can ill afford this loss of 
faith on the part o f  innocent citizens who have been victimized 
by crimes.

We need a renewed emphasis on, and an enhanced sen­
sitivity to, the rights of victims. These rights should be a cen­
tral concern of those who participate in the criminal justice 
system, and it is time all o f  us paid greater heed to the plight 
o f  victims.

Ronald Reagan 
April 8, 1981

T H E  W ASHINGTON LEGAL FOUNDATION 
1612 K Street, N.W .

Washington, D.C. 20(X)f>



crowding is an epidemic-scale oAjglem, but 
the only response now being consw ff ed is bil­
lions o f  dollars o f  new prison construction. If  
all the prisons proposed today are actually 
built, they would cost at least 5.6 billion dol­
lars. Is Finding better ways to deal with crimi­
nal offenders is not only timely; it is a -natter of 
life and death. And fortunately, thi'»- better 
ways are readily available.

A l t e r n a t i v e  P u n i s h m e n t s

There are several alternatives to incarcera­
tion which may well prove to be better mea­
sures o f  punishment, both for society and for 
the offender, than imprisonment. They could 
improve public safety, save taxpayers huge 
amounts, and offer far better hope for rehabili­
tation o f offenders. These alternatives consti­
tute “ just punishment," often far more just 
than imprisonment. L et’s briefly consider sev­
eral o f  these alternatives.

A .  R e s t i t u t i o n
"Restitution” requires the offender to 

repay the crime victim for property loss 
or property or personal damages. Though  
an alternative to prison, a restitution sen­
tence is not an “easy out.” The offender’s 
schedule is rigidly controlled, often 
through h is/her return at the end o f the 
work day to a half-way house. ITte offend­
er’s pay is diverted into channels beyond 
his/her control: repayment o f die victim, 
compensation o f  the state, supporting the 
offender’s family, and establishing a capi­
tal reserve which will help keep an of­
fender from being impelled back toward 
crime by poverty after release.

Because o f growing public concern for 
crim e victim s, the restitution concept 
holds great promise o f gaining broad sup­
port. Many surveys, for example, indicate 
diat a high percentage o f Americans would 
prefer to have a nonviolent offender re­
pay his victim rather than serve time in 
prison at public expense. Likewise, of­
fender repayment is preferred over gov-

' j \  f t r c p e  CA A r ^ L r i c s ^  tf-.’S o o i  , tf<?|
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through ta x ^ n a r s .1
Several states have instituted restitu­

tion programs in which corrections staff 
may negotiate the amount o f repayment, 
monitor the payment schedule and, in 
some instances, offer employment assis­
tance to unemployed offenders to guaran­
tee that the victim will be repaid.

Restitution has gone past the theory' 
stage in dozens o f communities across the 
country. T hough problem s inevitably  
arise, as with all new programs, the results 
have been encouraging. Programs in Flor­
ida, Saginaw, M I and Elkhart, IN , among 
others, show both the practicality and ef­
fectiveness o f the restitution alternative.20

B .  C o m m u n i t y  S e r v i c e  O r d e r s
A criminal act is an offense against par­

ticular victims, o f course, but it is also an 
offense against society. Both suffer loss: 
an individual is violated, and public safety 
is diminished; the offender is thereby said 
to incur a "debt to society.” But as long as 
punishment and imprisonment are consid­
ered synonymous, neither the victim nor 
society is'compensated; to the contrary, 
both then incur the additional heavy costs 
o f imprisonment. We have discussed res­
titution by offenders to their individual 
victims. Is there a comparable approach 
to compensating society?

Too often offenders now pay their “debt 
to society" in prison. The resulting waste 
of valuable human resources is easy to doc­
ument. For instance, the prisoner operat­
ing the washing machine next to Charles 
Colson at Maxwell Federal Prison had 
been a prominent doctor, convicted o f  
stock fraud. There was no resident doctor 
in this particular prison, so the many 
inmates with medical needs had to rely on 
a paramedic while a qualified doctor spent 
his days putting dirty underwear into the 
washing machine each morning and tak­
ing it out each afternoon. Later he volun­
teered to help meet a shortage of doctors

17
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in the surrounding community b^ftftork-
iseaTSuing nights, but his offer was refuseoTSuch 

shortsightedness serves neither the vic­
tim. the offender nor society.

Instead o f being sent to prison, offend­
ers could be required to work for a period 
o f years, either at a very modest pay or 
none at ah, in ghettoes, hospitals, or other 
areas o f public need. Such alternatives 
need not be limited to white-collar offend­
ers. Present community service programs 
provide work opportunities for skilled 
and unskilled workers alike. California is 
operating some 50 Community Service Al­
ternatives for o ffeH ers.21 Similar Com­
munity Service Orders have been em ­
ployed in England with dramatic success.22

C .  H o u s e  A r r e s t
This alternative is primarily fjr  con­

victed felons whose probation reports in­
dicate they are unlikely to be involved in 
further criminal behavior. Many o f those 
sentenced to house arrest arc first-time 
offenders with no record o f prior criminal 
activity. In California, lor example, a 
nurse in Berkeley was sentenced to house 
arrest for one year for the fatal shooting o f  
her husband. (Mitigating circumstances 
were present.) The alternative was ap­
proved by a committee o f  Alameda County 
officials in response to prison overcrowd­
ing and the high cost o f  incarceration. 
T he convicted woman was required to 
report each morning and evening, seven  
days a week, to the County’s Probation 
Department. This sentence permitted her 
to maintain her nursing job and care for 
her child.25

D .  P r o b a t i o n  a n d  
C o n t r a c t  P r o b a t i o n
Probation is one o f the most widely 

used alternatives. Offenders on probation 
arc sentenced to obey specific behavior 
guidelines under the supervision o f a Pro­
bation Officer. Violation o f the guidelines 
can result in incarceration, so the offend'*"

has ever)’ ince^ fee to avoid that prospect. 
: pnroatContract prooation is usually offered as 

an alternative to incarceration by one of 
the lawvers involved (interestingly enough, 
often le prosecutor’s office advocates the 
program). The judge is presented with a 
program of punishment, often including 
Community Service or restitution. Under 
the guidelines set down, the offender 
reports to an authority designated by the 
court throughout the term o f :he parole.

E .  D e f e r r e d  S e n t e n c i n g
Offenders assigned this alternative to 

incarceration plead guilty to their charge, 
and undergo a pre-sentence investigation. 
The presiding juuge then defers sentenc­
ing for several months, during which the 
offender is referred to service agencies— 
alcohol and drug treatment, for example. 
If the offender’s response is positive, the 
judge may impose a sentence o f probation 
with the stipulation o f continued partici­
pation in rehabilitative programs.

F .  S u s p e n d e d  S e n t e n c i n g
This alternative involves establishment 

of a fixed sentence by the presiding judge, 
who then suspends the sentence for a 
specified period o f  time, subject to the 
offender’s compliance with behavioral 
guidelines. If  the guidelines are violated, 
the original sentence takes effect.

G .  F i n e s
Assessment o f fines is already a typical 

penalty for many crimes, but such sen­
tences could be more widely used in place 
of imprisonment for nonviolent offenses. 
However, the amount o f a fine should be 
based on both the seriousness o f the 
offense and the offender’s ability r  pay. 
Only thus can the United States reduce 
the blatant discrimination which leads to 
incarceration of a disproportionate num­
ber o f the poor— those unable either to 
pay fines or secure sophisticated legal 
representation.

18 19
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T
he money looked good. There were tall 
stacks of it, mostly tens and twenties, 
just for the taking. There was no casing of 
the joint and no gunplay. The job was done 
in less than 60 seconds, and the total take 

came to SI,444. Not bad wages Tor one 
minute’s work. Of course, it also cost me 
another two years in prison, as well as addi­
tional time for my parole violation. The fact 
that this is my third prison stint shouldn't 
pose any problem. But it gets harder, espe­
cially now that iny wife has told me to make 
arrangements to have my things moved out 
of the house. She cannot take it any longer, 
and I do not blame her.

The cost of going to prison keeps going 
up, and not just for me. There is, of course.

the victim’s initial loss. In addition, his tax 
dollars paid for my defense and go toward 
my upkeep here in prison, to the tune of 
S10.000 to S15.000 per year. He will pay 
again if my family is forced to go on welfare 
and yet again if, when I-am released, 1 am 
unable to find work. I will simply go on 
welfare, and be will foot the bill.

Victim: In the time I have spent in pris­
ons, it has been repeatedly stressed to me 
that I must pay my debt to society. So 
society proceeds to feed, clothe and house 
me for however long I must remain behind 
bars and perhaps even beyond; this is not so 
much a repayment of debt as an abdication 
of responsibility. In fact, I owe nothing to 
society and society owes nothing to me. I

owe ray w-mra SI.444, and society owes him 
the opportunity to get that money back. 
Justice can only be served by my paying, 
back whai I have taken. j

The average thief in here is "rchabiliiat-« 
ed" by performing janitorial duties for al 
total o f perhaps 30 minutes a day. Suy an̂  
inmate has a two-year sentence: to rehubili  ̂
tate himself, to pay his debt, he must spends 
365 hours pushing a broom. Then he haŝ  
paid for his crime. The institution perpet-' 
uates itself in this way. More inmates means 
that more cleaning needs to be done. One 
might spend one’s time more fruitfully by 
sweeping out orphanages or hospitals. The 
way the system now works is enough to 
make even the most dour convicts
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For a man who has n o ih i^ ^  
crime pays quiie well, 

i difficult to find and implement solu- 
to this kind of problem—particularly 

in the bureaucratic morass that constitutes 
any department of corrections. (The name 
presumes that some correcting is going on.) 
Confining perpetrators of nonviolent prop­
erty crimes and victimless crimes is of abso­
lutely nouse and may even bequite harmful. 
Rehabilitation is the act of pointing out the 
errors of an individual and then reinforcing 
that behavior which will lead to a successful 
reintegration into society. As it now stands, 
however, rehabilitation begins and ends 
with the convict adjusting to the prison 
routine, an eerie, Pavlovian system of bells, 
whistles and gross depersonalization of the 
individual.

Sitting: Rehabilitation does not and can 
not occur in existing penal facilities. There is 
nothing that frustrates a person more than 
sitting in a cell or dormitory 24 hours every 
day knowi.tg that all he must do to pay for his 
crime is push a broom 30 minutes each day. 
What becomes ofhis sense of worth?

Why should anyonecarcabout some con­
vict's sense of worth? Because convicts get 
out of prison and go back to communities 
just like yours. People who have been con­
victed of crimes love, hate, hurt and feel

good just as regular people do. They some­
times hurt so bad. though, that they are not 
able to handle it. In order to deal with their 
hurt, they will, most often unintentionally, 
do something to get themselves put back in 
the one place where they can be assured of 
some certainty in otherwise uncertain and 
frightening lives. It comes to the point 
where they decide that what the prison has 
been telling them all aiong must be true: thatOur prisons make even a dour convict laugh up his sleeve. For a man with nothing, crime pays quite well.
they are of no value to anyone, not even 
themselves. They then strike out and come 
back "home."

You have a very large stake in seeing to it 
that convicts are rehabilitated in fact and 
not just on paper—if for no other reason 
than that it is your money that goes toward 
getting the job done. If the state legislature 
tells you that the prison system serves as

f t , hire other than a warehouse, then you 
are being told a blatant lie. You have every 
right to know that correctional officials, 
acting as agents of the courts and state 
legislatures, arc freeing people who are no 
more equipped to function in the communi­
ty than a rabid dog.

Rsspecu One solution may be mandatory 
restitution administered in a penal setting. 
Forcing the criminal to restore to his victim 
what he took in the first place has the poten­
tial of instilling in him not only respect for 
the property of others but also some shred of 
self-respect. He would leam that there is no 
such thing as a free lunch when it comes to 
paying his debt.

Programs of this type could payforthem- 
selves. The convict could receive the mini­
mum wage for necessary public-service 
work in the county in which he was convict­
ed. with a percentage of his wages going 
directly to the victim and a percentage to ihe 
state for his upkeep. This approach is so 
simple that it just might work.

For my part, my victim will be paid back 
as soon as I am able. I have satisfied the 
requirements of the law. It is time to satisfy 
the requirements of conscience.

Koechig is an inmate at the IVestvilie Cor­
rectional Center in IVestvilie, Ind.



COMMENTS
COMPENSATION FOR VICTIMS OF CRIM E— THE T EX A S  

: r A P P R O A C H
b y  P a u l M . K o rtin g

: , ' r During the 1979 session, the Texas Legislature enacted Senate Bill 2 1,1
the Crime Victims Com pensation Act (the Act),2 placing Texas in the fore­
front o f  the rapidly growing trend to provide state administered programs 

r  „ for the financial com pensation o f  individuals injured by violent crimes.
Increased crime rates and welfare costs have focused concern on victim s’ 
rights.3 In response, the Act establishes a compensation program that has 
the potential to equal or exceed the effectiveness o f  programs existir.^ in 
other states.

I Victim com pensation is not a novel concept; the theory o f  state com pen­
sation to victims o f  crimes occurring within the state can be traced back at 
least 4,300 years to the Code o f  Hammurabi.4 In modern titnes, however, 
the crime victim has been afforded relatively little aid. Apart from recov­
ery under one o f  the recently formed state victim com pensation programs, 
the victim is limited to three basic alternatives to the absorption o f  the 
loss.5 The first alternative is a civil action brought against the offender. 
Since civil recovery requires bcth the apprehension o f  the criminal and his 
financial solvency, this device has been accurately described as im potent/' 
A victim may also recover his crime-related losses from his insurer, pro-

1. 1979 Tex. Scss. h a w  Scrv., ch. 189, §§ 1-19, at 402-10 (Vermin).
2. T a x .  R e v . C iv . S t a t . A n n . art.  8309— 1, §§ 1-18 (V ernon  Supp .  1980),
3. A s tudy o f  the diffusion pa tte rn  o f  state  victim com pensa tion  p rogram s has  show n 

that the states most likely to enact  victim com pensa tion  p rogram s arc those that  experience  
the greatest increases in pe r  capita  welfare expenditures ,  violent crime rates, a n d  m ed ian  
family income. Oocrner ,  The Diffusion o f Victim Compensation Lons in the United States, 4 
V ic t im o lo g y  119 (1979 ) ,

4. Sections 22-24 o f  the  C o d e  o f  H a m m u ra b i  state:
(§ 22] I f  a  m a n  has  co m m it ted  robbery  an d  is caught,  that  m an  shall be p u t  to 
death.
[§ 23] I f  the ro b b e r  is no t  caught,  the m an  who has been robbed shall formally  
declare  w hatever  he h as  lost before a god, and the city and  the m ay o r  in whose 
terr i tory o r  district the  robbery  has been comm itted  shall com pensa te  him for 
w hatever  he  has lost.
(!) 24] I f  (it is) the life (o f  the  o w n er  that  is lost), the city o r  the mnyoi shall pay  
one m an a  o f  silver lo his kinsfolk.

2 Tnr.  B a iiy lo n ia N  L aw s  21 (G. Driver & J. Miles eds. 1955). F o r  a c o m p reh en s iv e  t rea t ­
ment o f  victim co m p en sa tio n  and  victim’s rights th roughou t  history, see S. SniAFr.i t ,  V ic ­
t im o lo g y : T in ;  V ic t im  a n o  H is C r im in a l  5-32 (1977).

5. See L.amborn, Remedies fo r  the Victims o f  Crime, 43 S. C a l .  L. R e v . 22  (1 9 7 0 ) ;  
McAdam, Emerging Issue: A n Analysis o f  Victim Compensation in A m eren, S Uiui. L aw . 346 
(1976).

6. M cA dam , supra no te  5, at 348.
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vidcd that he has adequate coverage.7 The most frequent victims o f  crim • 
however, are those who can least afford insurance, both because they . 
poor and because they live within the highest premium areas/ For th*> 

reason, insurance is hardly a choice for the average victim. The third a l ­

ternative is restitution. Restitution programs allow criminal justice agen­
cies to establish direct obligatory relationships between the offenderV iJ  
his victim, often as a condition o f  sentence m odification.0 Typically. 
state restitution program encourages courts to condition probation on"th e  

repayment o f the victim’s losses by the performance o f services or by cash 
paym ents.10 Restitution forces the criminal to confront the problems 
caused by his actions; theoretically, this confrontation is rehabilitative.1 • 
Pragmatically, however, restitution is no more an alternative to the victim 
than a civil suit, because the majority o f  criminals are never convicted ' 
Victim com pensation programs, on the other hand, offer hope to the \ ictim 
because they arc nbt linked to the apprehension o f  the criminal. Instead, 
these programs arc generally based on one or more theories o f  slate obliga­
tion 13 and are funded cither from the general revenues or, as in T cviv  
from a pool o f  small fines collected from criminals upon conviction.,-i

New Zealand established the first modern victim compensation prottram 
in 1 9 6 3 , ,s immediately followed by Great Britain.16 California initiated

7. F o r  an analysis o f  the c r im e  exclusions in certain  policies, sec S t a r r s ,A I W e i  t /•'<>• 
posa! to Insure Justice fo r  Victims o f Crime, 50 M in n .  L. R ev . 285, 301-05 (!9o5)

8. I laas .  An Argument fo r  the Enactment o f  Criminal Victim Compensation f.egiilainn  - 
Oregon, 10 W ii.l a M E TT E  L.J. 185, 196 (1974); M cA d am . supra note 5. at 345

9. See generally Laslcr,  Criminal Restitution: A  Survey o f  its Past H istory am i an An .. 
sis o f  its Present Usefulness, 5 U. R ic h , L. Rr.v. 80 (1970); Schafer,  Restitution to I ■ 
Crime— An Old Correctional Aim  M odernized, 50 MiNN. L. Rr.v, 243 (1965).

10. See  Cohen ,  The Integration o f Restitution h  the Probation S e r v e s , in Cl  >N •;»;>> m •>.. 
Tin V ic t im  332-33 (J. H udson  & 13. G a law a y  eds. 1975). T e x . C o n r .  C r im . I’k o u  A nn  a  
42.12, § 6(in) (Vernon  Supp .  1980) au thorizes  a  court  to o rd e r  that,  as a condition o f  ;noi .i 
tion, the  o ffender “p ay  a  pe rcen tage  o f  hit, incom e to ihc victim o f  the olfensc, it a m .  ; 
com pensa te  the victim for any p ro p e rly  d a m a g e  o r  m edical  expenses sus ta ined by the Me1.: •. 
as a direct result o f  the com m iss ion  o f  the offense."

I J. Sch a fe r, The Proper Role o f a Victim-Compensation System , 21 C h im e  A: Di i :* 
Q U EN CY  45 (1975).

12. T h e  U ni ted  States D e p a r tm en t  o f  Jus tice  has  reported  that for every l<X) oi!e:v. > 
know n to police, on ly  5.5 persons a rc  a p p reh e n d ed  an d  found  guilty as charged. U 5 . 1 <• ••: 
o f  J u s t ic e , S o u r c e b o o k  o f  C r im in a l  Ju s t ic e  S t a t is t ic s  —  1977, at 5 1 2 1 I97M ( h e r  i 
a f te r  cilcd as S o u r c e b o o k ). " T h e  P res iden t’s C om m iss ion  on  the C auses  and  Prcvetv.n •!. ’ 
Violence reported  that  only 1.8 percen t  o f  victims o f  c rime ever  collect dam ages  H o r n  • 

p e rp e tra to r ."  2 B r o w n  & D a n a . S t a t e  L e g is l a t u r e s  7 (1976), cited in Gross. Crime > ■ 
rim Compensation in North Dakota: A  Year o f  Trial and Error, 53 N . D L .  Rl v. 7. > n • 
(1976).

13. F o r  a  discussion o f  die theoretical just if icat ions underly ing  slate  victim o v n j 'c n u -  
tion legislation, see notes 63-80 infra and  acco m p an y in g  text.

14. T e x .  Rr.v. C iv .  S t a t .  A n n . art. 8309— 1, § 14 (V ernon  Supp. 1980) e s u l ' l o h o  - 
fund  for the p ay m en t  o f  c o m p en sa t io n  u n d e r  the Act, which is to he m ade  up o f ?  I" a:ul 5 : '  
court  costs exacted R om  convicted letons a n d  certa in  m isdem eanants .  See  note V) j

15. C r im ina l  Injuries C o m p en sa t io n  Act, S t a t . N.Z. No. 134 (1963), reprinted-a '  
C a l . L. R e v .  240 (1970); see W eeks,  The Ncie Zealand Criminal Injuries Conger 
Schem e, 43 S. C a l .  L. R e v .  107 (1970),

16. C o m p e n s a t io n  f o r  V ic t im s  o f  C r im e s  o f  V io l e n c e , CMNLV No. 2323 i ’ 4 
reprinted in Samuels,  Compensation fo r  Criminal Injuries in Britain, 1/ U. T o r o n t o  *- 
2 0 ,4 6 -4 9  (1967),
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ihc first program in the United States in 1965.17 By the mid-seventies a 
definite trend had been established toward state victim compensation pro­
grams, a trend partially attributable to a scries o f  federal bills aimed at 
subsidizing stale program s.18 At the present time, twenty-nine states have 
some form o f  victim com pensation program.19

This Comment explores the significant provisions o f  the Texas Act and 
analyzes in greater depth two controversial restrictions: the financial stress 
requirement and tht household exclusion. Finally, this Comment stresses 
the need for effective implementation o f  the Act’s publicity provisions and 
discusses the intriguing “Son o f Sam" sections in light o f  the constitutional 
problems that they present.

17. C a l . G o v ’t  C o d e  §§ 13959-13974 (W est Supp. 1980).
IS. Since the mid-sixties, a  n u m b er  o f  bills a im ed  a t  providing federal com pensa tion  to 

victims o f  violent c r im es have been in troduced  before  Congress, but as yet none  has passed 
both 1 ouscs. T h e  ear l ie r  bills were in tended  to establish a  federally financed na tiona l  crime 
victim c om pensa tion  p rog ram . S. 2155, 89th Cong., 1st Scss. (1965): H.R. 11818, S9th Cong., 
1st Sess. (1965). Since 1972. however,  the most signilicant federal c r im e victim co m p e n sa ­
tion bills have taken a tw o-pronged  approach ;  these bills would provide  for 100%c o m p e n sa ­
tion to victims o f  c r im es subject to exclusive federal jurisdic tion a n d  a  partial  subsidization 
of state p ro g ram s that  qualify .  E.g. . S. 2994, 92d Cong..  1st Scss. (1971). F o r  a deta iled  
history o f  the federal legislative a ttempts,  see H. E d e i .i i e k i z  & G  G f i s , P u b l ic  C o m e e n - 
sat ion  t o  V i c t im s  o f  C r im e  191-209 (1974).

One o f  the bills cu rren t ly  before  the Jud ic ia ry  Com mittee ,  H.R. 957. 96th Cong., 1st Sess. 
(1979), shows prom ise  because it is a result o f  a conference com m ittee  com prom ise  o f  the 
1977 bill, H .R. 7010. 95th Cong., 1st Scss. (1977). I f  passed, H.R. 957 w ould  au tho rize  fed­
eral subsid ization  o f  25% o f  the  curren t  cost o f  state  program s that  qualify. T h e  T exas  Act, 
T e x . R e v . C iv , S t a t . A n n , art. 8309— I, §§ 1-18 (Vernon  Supp. 1980). meets all the criteria 
of  H.R. 957, which  include  a right to jud ic ia l  or  administrative  review, a requ irem en t  for 
cooperation with local law en forcem ent agencies,  and state rights o f  subrogation . Several 
similar hills a rc  before  the  Jud ic ia ry  C om m ittee .  See S. 199, 96th Cong., 1st Scss. (1979);
H.R. 4257, 96th Cong.,  1st Sess. (1979); l l . l t .  1961, 96th Cong.. 1st Sess. (1979); H.R. 1899, 
96lh Cong., 1st Scss. (1979); H .R. 99, 96th Cong.,  1st Scss. (1979) It is probab le  that  the 
pendency o f  federal legislation not only encourages states to ad o p t  victim com pensa tion  
programs, bui influences the n a tu re  o f  state  p rogram s by establish ing m in im u m  criteria  for  
subsidization.

19. A l a s k a  St a t . §§ I8.67.0IQ-.I80 (1974 & Supp. 1979). C a l . G o v ’ t  C o d e  §§ 13959- 
13974 (West  Sunp .  1980); C o n n . G e n . S t a t . §§ 54-201 to -215 1 1979); Di e . C o d e  A n n . tit.
11, §§ 9001-901 / (1979); F l a .  S t a t .  A n n .  §§ 960.01-.25 (West Supp .  1979); G a . C o d e  A n n .  
8§ 47-518 to -526 (1979); H a w a ii  Rr.v. S t a t .  §§ 351-1 to -70 (1976 A: Supp. 1979); I I I .  A n n .  
S ta t .  ch. 70, § § 7 1 -8 4  (S m ith -I Iu rd  Supp. 1979); In d . C o d e  A n n .  §’§ 16-7-3.6-1 to -17 
(Bums Supp. 1979); K a n .  S t a u  A n n .  §§74-7301 to -7318 (Supp. 1979); Kv. R e v .  S i a t .  
§§ 340.010 .180 (1977 &  Supp.  1978); M n . A n n .  C o d e  art. 26A, §§ 1-17 (1973 &  Supp. 
1979); M ass. A n n .  L a w s  ch. 258A, §§ l-K (M ich ie /L aw ,  C o-op  1968 &  Supp,  19.80); M ic h .  
Com i- L a w s  A n n .  §§ 18.35l-.368 (W est  Supp. 1967-1979); M in n . S t a t .  A n n .  §§ 29911.01- 
.17 (West Supp .  1980); M o n t .  R e v . C o d e s  A n n .  §§53-9-101 to -133 (1979); N i v. R e v . 
S ta t .  §{j 217.010 .270 (1977); N.J. S t a t .  A n n .  §§52:411-1 to -21 (West Supp .  1979-1980); 
N.Y. E x e c .  L a w  §§ 620-635 (M cK in n ey  1972 &  Supp. I972-I919); N .D . C f . n r. C o m .  §§ 65- 
13-01 to -20 (Supp.  1979); O h io  R e v .  C o d e  A n n .  §§ 2743.51- 72 ( I ’age Supp. 1979); O k . 
R ev. S t a t ,  §§ 147.005-.365 (1977); Pa. S i a t .  A n n  lit. 71. §§ l.vi-7 lo -7.16 (Pu rd o n  Supp. 
1979-1980); R .I. G e n .  L a w s § §  12-25-1 l o - 14 (Supp. 1979);T i  n v  C o d e  A n n .  §§ 23-35-101 
to - |  17 (Supp. 1979); T e x .  R e v .  C iv .  S t a t .  A n n .  art. 8309— 1. £§ 1-18 (Vernon Supp. 19.80); 
Va. C o d e  §§ 19.2-368.1 to .18 (Supp. 1979); W ash .  R e v  C o d e  A n n .  §§ 7 OS 0 1 0 .0 1 0  
(Supp. 1978); Wls. S t a t .  A n n .  §§ 94 9 .01-.18 (West Supp. I979-I9S0), T h e  R h o d e  Island 
statute d o cs  not becom e active until  the cn a ctn ten l o f  federal c r im e victim legislation. T he  
Nevada and  G eorg ia  statutes are limited to “go o d  S a m ar i tan "  victims, those who are in jured  
in an a ttem pt to slop an  ongoing  c r im e  o r  while aid ing police olliccrs.
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I.  T h e  T e x a s  C r i m e  V i c t i m s  C o m p e n s a t i o n  A c t

{Vol. 34

The Act is a hybrid o f provisions culled from various existing statutes as 
well as from the Uniform Crime Victims Reparations Act.20 T he purpose 
o f the program,21 like that o f alm ost every com pensation program in exist­
ence, is to compensate victims o f  violent crimes for the pecuniary losses22 
incurred as a result o f  their physical injuries. Neither property loss23 nor 
pain and suffering21 are com pensable under the Act. Furthermore, a

20. T his  Aci has been adopted in N o r th  D a k o ta  and  O h io  .and rep resen ts  an  effort of 
the comm issioners  on  Uniform State Laws to com e to grips with  the difficult issues involved 
in victim com pensa tion  legislation.

21. T h e  form al purpose  o f  the Act is dec lared  in § 2:
T h e  legisla ture  recognizes that m a n y  innocent  persons  suficr pe rsonal  in ju ry  

o r  dea th  as a  result o f  criminal acts. C r im e  victims a n d  persons w ho in te rv en e  
in c rimes on b e h a l f  o f  peace officers m ay  suffer disabil ities, incur  financia l 
burdens,  o r  becom e dependent  on  p u b l ic  assistance. T h e  legislature finds and  
d e te rm ines  th a t  there is a  need for indem nificat ion  o f  victims o f  c r im e  an d  
citizens w h o  sulfer personal injury o r  dea th  in the p reven t ion  o f  c r im e  o r  the 
apprehension  o f  criminals.

T e x . R e v . C i v . S t a t . A nn .  art. 8309— 1, § 2 (V c m o n  Sup p . 1980).
22. T h e  Act includes a typical definit ion o f  pecuniary  loss, which  defines the  limits of 

financial com pensa tion  for each individual:
(7) ‘'P ecun ia ry  loss" means the a m o u n t  o f  expense reasonably  a n d  necessarily  
incurred:
( A )  regarding personal in jury for:
(i) medical,  hospital ,  nursing, or p sych ia tr ic  care  o r  counse ling , a n d  physical  
therapy;
(ii) actual  loss o f  past  earnings ar.d a n tic ip a ted  loss o f  fu tu re  ea rn in g s  because  
o f  a disabili ty  resulting from the pe rso n a l  in jury  at a  ra te  not to exceed S I50  
pe r  week; and
(iii) care  o f  m in o r  children enabling a victim o r  his or  her  spouse,  but not bo th  
o f  them, to co n tin u e  gainful em p lo y m en t  ai a rate  not to exceed 530 p e r  child  
per  week up  to a m ax im um  o f  S75 per  w eek for any n u m b e r  o f  ch ild ren ;  a n d  
(fi) as a consequence  o f  death for.
(i) funeral a n d  buria l  expenses;
(ii) loss o f  suppor t  to a dependent or  d e p en d e n ts  not o therw ise  c o m p en sa ted  
for as a pecun iary  loss for personal injury, for as long as the d e p en d en ce  
would  have exis ted had the victim surv ived, at a  ra le  o f  no t  m o re  th a n  a to ta l  
o f  S I 50 per week for all dependents;  a n d
(iii) care  ol m in o r  children  enabling the  surviv ing spouse o f  a  victim lo engage  
in lawful e m p lo y m en t ,  where that expense  is not o therw ise  c o m p en sa ted  for as 
a pecuniary  loss for personal injury, at a rate  not to exceed $30 p e r  week per 
child, up  lo a  m ax im u m  o f  S75 per w eek  for any  n u m b er  o f  children.
(C) Pecuniary  loss does not include loss a t t r ibu tab le  to pa in  an d  suffering.

Id. § 3(7).
23. N o  com pensa tion  program  in exis tence today allows recovery for the loss o f  p rop­

erty, a l though  some, such as Tennessee, expressly exclude  h ear ing  a ids a n d  eyeglasses from 
the  definition o f  p roperty .  T e n n . C o d e  A nn'. § 23-35-106(5)(b) (Supp.  1979). T h e  exclusion 
o f  properly  loss may be just if ied  on three g rounds:  first, the econom ic  infcnsibilily o f  such j 
program ; secondly, the opportun ity  for f raud that such a p ro g ram  w ould  present: and 
thirdly, "p ro p e r ty  d am a g e  does not destroy a p e rso n 's  on ly  ind ispensab le  asset, that is. the 
abil i ty  to earn  a l iving." Childres,  Compensation fo r  Criminally Inflicted Personal Injury. ' 1 
N.Y.U . L. R e v . <144, 460 (1964); see Fry. Janice fu r  Victims, 8 J. Pun .  L. 191, 193 (I9>'>»

24. T e x .  R ev .  C iv .  S i a t .  A n n . art. 8309— 1, 8 3 (7 ) (C )  (V ernon  Supp .  I9S0). O n ly  one 
stale. Hawaii ,  allows com pensa tion  for pain  a n d  suffering. H a w a i i  R ev .  S i a t .  fj 35l-33i4l 
(1976). The  lack o f  criteria  upon  which to base aw ard s  is a difficulty faced by the Haw in 
p rogram , and  o ther  stales have  chosen to avoid th is  prob lem . T en n essee  m akes  one excep­
tion, and  allows recovery for pain and suffering in cases involving rape o r  sexual dev fancy 
T e n n .  C o d e  A n n .  g 23 -35-I0 6 (5 )(C ) (Supp. 1979).
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number o f  restrictions and qualifications limit the class o f  eligible claim ­
ants and the recovery available to each. The Act directs the Industrial 
Accident Board (the Board), the agency normally in charge o f  workers’ 
compensation, to administer the program.25

A. E l i g i b i l i t y
Before an individual can recover under the Act, the Board must be satis­

fied by a preponderance o f  the evidence26 that the requirements o f  the Act 
have been met. The threshold requirement is that the individual is a “vic­
tim” within the meaning o f  the Act. Victims include Texas residents27 who 
sufier personal injury28 or death as a result o f  criminally injurious con­
duct,29 intervenors,30 dependents o f  deceased victims,31 and those who, in

25. T e x . R e v . C i v . St a t . A n n . art.  3309— 1*§ 10 (Vernon Supp. 1980). S ta tes  have  
varied widely  in their  choice o f  adm inistra t ive  agencies.  Many, such as N ew  York  a n d  C o n ­
necticut, h ave  established a com pensa tion  board  unafli l ialed with any exis ting agency. T h e  
Massachusetts a n d  T ennessee  p rog ram s arc  adm in is te red  by state  courts .  O th e r  states have  
allowed com pensa tion  p rogram s to be su b su m ed  by exis ting agencies in charge o f  w orkers’ 
compensation (Texas, W ashington),  o r  public  safety (Alaska). C a lifo rn ia  had  originally  d e l ­
egated con tro l  o f  its com pensa tion  program  to the D e p ar tm en t  o f  Social W elfare,  but t r an s ­
ferred au th o r i ty  to the State Board o f  C on tro l  upon  the  realization that  the com pensa tion  
program h a d  taken ori the undesirab le  a u ra  o f  welfare. See H. E d e l i i e r t z  & G, G e ts ,  
supra note 18, at 82-85.

26. T e x . R e v . C i v . St a t . A n n . art.  8309— 1, § 6(a) (Vernon Supp .  1980).
27. Id. § 3(9)(A). Not on ly  must  the victim be a Texas resident, but the cr im inally  

injurious c o n d u c t  must  have occurred in Texas as well. Id . § 3(4)(A). O th e r  states that  limit 
recovery to residents include California,  D e law are ,  and W ashing ton .  S ta les  that do  not limit 
recovery to residents include Illinois, M a ry lan d ,  and  Minnesota.

28. Id. § 3(9)(A). W hile  the definit ion o f  "v ic t im "  requires personal injury, the Act 
requires th a t  the victim sutler  physical in jury in o rd e r  to recover. /</. § 6(b). T h e  § 6(b) 
requirement o f  physical in jury  is the  result o f  a  h o u se  com m ittee  substitute  a m e n d m en t .  
Under S.B. 21, 1979 Tex. Scss. Law Serv., ch. 189, §§ 1-19, at 902-10 (Vernon),  as orig inal ly  
proposed, p e cun iary  loss incurred  as the result o f  personal  injury was com pensab le ,  includ- 
mg psychological counseling  o f  rape victims w ho  suiTcr mental,  but not physical,  injury. It is 
estimated that 25% o f  all rape  victims seek no  medical  attention. So u r c e b o o k , supra no te  
12. at 346.

29. T e x . R ev . C i v . S t a t .  A n n . art.  8309— 1, § 3(9)(A) (Vernon  Supp .  1980). Id. § 3(4) 
defines c r im ina l ly  in jurious conduct:

(4) “ C r im in a l ly  in jurious con d u c t” m eans  conduct  that:
(A )  occurs o r  is a t tem pted  in this state;
(Ii) poses a  substantia l  threat o f  personul in ju ry  o r  death;
(C )  is pun ishab le  by fine, im prisonm ent,  o r  dea th ,  or  would be so p u n ish ­

able  but for the fact that  the person engaging  in the  conduct  lacked capacity  to 
c o m m it  the crime u n d e r  the laws o f  this  stale; and

(D )  is not conduct  aris ing o u t  o f  the ow nersh ip ,  m ain tenance ,  o r  use o f  a 
m o to r  vehicle, aircraft,  o r  water  vehicle except when  in tended  to cause  p e r ­
sona l  in jury  o r  death  in violation o f  Section 38, U n ifo rm  Act Regulat ing  T r a f ­
fic o n  Highways, as a m en d ed  (Article 6 7 0 Id, V e rn o n ’s Texas C i '  il Statutes),  
o r  Article  67011— 1 or  67011— 2, Revised Civil Statutes o f  Texas,  1925, as 
am en d ed .

The words "c r im ina l ly  in jurious con d u c t” a rc  used to avoid giving an  artificial m ean in g  to 
the word “cr im e."  Not all crim es wiil give rise to com pensa tion  u n d e r  the Act, See  U n i ­
fo rm  C h im e  V i c t im s  R e p a r a t io n s  A c t  § I, C o m m en t .  Som e states, such as Hawaii ,  in- 
>tcad o f  using  the b road  brush  approach  chosen by Texas,  use a list o f  c r im es to descrihe  the  
conduct th a t  can lead to com pensa tion .  H a w a i i  R e v . S t a t . fj 351-32 (1976). T h e  H aw a iia n  
practice risks penalizing  innocent  victims o f  crimes om it ted  by oversight.

30. Ti-.x. R ev .  C iv . S t a t .  A n n .  art.  8309— 1, § 3(9)(B) (Vernon Supp. 1980) inco rp o ­
rates a " g o o d  S a m ar i tan "  sta tu te  within the  Act.  Id. tj 3(8) provides:
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the case o f  a deceased victim, legally or voluntarily assume the medical c: 
burial expenses o f  the victim.32 Once the Board determines that a claim­
ant33 is a victim, it musi be satisfied that as a result o f  criminally injurious 
condu.'i, the victim suffered physical injury34 or death, which in turn re­
sulted in pecuniary loss.35 The Board must be convinced that the victim is 
unable to recoup this pecuniary loss without sufi'ering financial stress.16 In 
addition, the victim’s recovery may be denied or reduced to the extent that 
the victim’s pecuniary loss is compensated from collateral sources.37

Three restrictions further narrow the eligible class. First, victims failing 
to file applications with the Board within ISO days after the crim e,38 or 
victims failing to report the crime to the appropriate local law enforcement 
agency within seventy-two hours,39 must be denied recovery. Secondly,

(8) " In tc rv e n o r"  m eans  a  person w ho goes to the a id  o f  a n o th e r  a n d  is killed 
o r  in jured  in the good faith effort to p re sen t  c r im inally  in ju r ious con d u c t ,  to 
ap p reh e n d  a person reasonably  suspected o f  hav ing  engaged  in such con d u c t ,  
o r  to a id  a police ofTtccr. In lcrvcnor  does not inc lude  a peace  officer, fireman, 
lifeguard, or  person whose em p lo y m en t  includes the du ty  to  protect the  pub l ic  
safety act ing  within the course a n d  scope o f  his o r  her  em ploym en t .

31. I d .  § 3(9)(C). Section 3(5) defines d ep en d e n t  by reference to I.R.C, § 152, with the 
a d d it ion  o f  surviv ing spouses a n d  p o s thum ous  children  o f  deceased  victims.

32. Id . § 3(9)(D).
33. Id . § 3(2) defines c la im ant as “ a victim or an  au thorized  pe rson  act ing  on  behalf  of  

any victim.”
34. I d .  § 6(b); see note  28 supra.
35. T ux .  R uv .  C iv .  S t a t .  A n n . art.  8309— 1, § 6(b) (V e rn o n  Supp. 1980); see note 

22 supra.
36. Tf.x. R u v .  C iv .  S t a t . A n n . a n .  8309— I. § 6(b) (V ernon  Supp. 1980). F o r  a 

discussion o f  the  financial stress requ irem ent ,  one  o f  the m a jo r  issues in victim com pensa­
tion legislation, see notes 83-109 infra and  acco m p an y in g  text. Pot the s ta tu tory  definition 
o f  financial stress, see note  88 infra.

37. Tux .  Ruv. C iv .  S t a t . A n n . art. 8309— 1. §§ 6(b), 6(d)(4) (V ernon  Supp. 19,301 
both  p reclude  recovery to the extent o f  co m p en sa tio n  from  a colla te ral  source,  which is 
defined in id. § 3(3):

(3) “ C o lla tera l  source"  m ean s  a source  o f  benefits o r  a d v an tag es  for p ecu n i ­
a ry  loss a w ard a b le  o ther  th a n  under  this  Act which the  victim has received, or 
which is readily  available  to him o r  h e r  f iom:

(A) the oll 'cnder un d e r  an  o rde r  o f  restitution lo the c la im an t  imposed by a 
court  as a cond it ion  o f  probation:

(11) the United  States o r  a federal agency, a state  o r  any o f  its polit ical su b ­
divis ions, o r  an instrum ental i ty  o f  two o r  m ore  states, unless the  law p ro ;  iding 
for the benefits o r  a d van tages  m akes  th em  in excess o f  o r  seco n d ary  to benefits 
u n t 'c r  this Act;

(C) Social Security, M edicare  a n d  M edicaid :
(D) s ta te -requ ired  tem porary  nonoccu p a tio n a l  disabili ty  insurance;
(F.) workers '  com pensa tion :
(F)  wage c on tinua tion  p ro g ram s o f  a n y  employer;
(G )  proceeds o f  a contract  o f  insurance payable  to the victim for loss which 

he o r  site sus ta ined  because o f  the c r im inally  in jurious conduct:  o r
(H )  a con tract  prov id ing  prepaid  hospital  a n d  o ther  heal th  ca ic  services, or  

benefits for disabili ty .
38. I d .  § 6(c)(1). T h e  180-day period m a y  be ex tended  by the B oard  "for  good cat. c 

show n ."  I d .  g 4(c). S ta tes  vary as to the t ime limit lor  filing a c laim. M ie n .  C'omp. I -* ,s • 
A n n .  $ 111.355(2) (W est Supp .  1967-1979). a llows the shortest period .  30 d a w  while Ai s-*-' 
S i a t .  g 18.67.130(a) (§974 &. Supp. 1979); C o n n .  G un .  S t a t .  g 5 4 - 2 1 1(a) (1979). I n  A ;- ‘ - 
S t a t .  cl*. 70. g 73(q) (S m i th - l lu rd  Supp .  1979); and  Wts. S t a t .  A n n .  §949.08(1) (9>c « 
Supp .  1979-19X0) a llow  tw o  years in which to tile a cla im.

39. Tl:X, Ruv. Civ.  S i  a t . A n n , art.  8309— 1. g 6(c)(1) (V ernon  Supp .  1980). T h e  re-
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recover}' will be denied if  the victim knowingly and w illingly participated 
in the crim inally injurious conduct.40 Thirdly, if  the criminal offender or 
his accom plice resided in the sam e household as the victim, no com pensa­
tion may be awarded to the victim.41 If, after consideration o f  the forego­
ing restrictions and requirements, the Board considers the victim eligible  
for com pensation, recovery may still be denied or reduced if  the victim has 
not “substantially cooperated” with law enforcem ent authorities,42 or i f  the 
victim ’s behavior at the rime o f  the incident giving rise to the claim was 
such that he or she bears responsibility for the criminal act or om ission.43

Once the Board approves the victim ’s application, it may cc npensate 
the victim  for his pecuniary loss by means o f  a lum p-sum cash payment or 
by a series o f  payments,44 which awards may not exceed 550,000 in the 
aggregate.45 Alternatively, the Board may refer the claimant to state voca-

q u i rcm cn t  for report ing  the c r im e to police is in tended  lo encourage  a id  a n d  co o p era t io n  in 
law en fo rcem en t  eflorts.  Section 4(b) allows the 72 -h u u r  per iod  to be  ex tended  i f  the e x te n ­
sion "is justified by e x trao rd in a ry  c ircum stances as de te rm in ed  by the b o a rd ."  M ost  s ta tes  
have c i the r  a 72- o r  4 8 -h o u r  requ irem ent ,  a l though  N ew  Jersey  allows three m onths .  N .J .  
St a t . A n n . § 52:4B-1S (W est  Supp .  1979-1930). H aw aii  a n d  D e law are  have  no  police  r e ­
p o t t ing  requirem ent .

40. T f.x . R f.v . C i v . S t a t . A n n . art. 8309— 1, § 6(c)(2) (V ernon  Supp. 1980). A l l  sta te  
co m p en sa tio n  sta tu tes  c o n ta in  a s im ilar  provision; it seems n a tu ra l  to p revent  the c r im in a l  o r  
his accomplice  from  benefiting from  his c rim e. T h e  sta tu te  den ies  recovery if  the person 
whose in ju ry  o r  d e a th  gave rise to the  app lica t ion  pa r tic ipa ted  in the crime, thus  d isa l low ing  
recovery to the child  o r  spot- ;c o f  a slain crim inal .  Id.

41. Id. § 6(c)(4). F o r  a  discussion o f  the  household  exclusion, see notes 110-46 infra 
a n d  a cc o m p an y in g  text.

42. T e x . R e v . C i v . S t a t . A n n . art.  8309— 1, § 6(d)(1) (V ernon  Supp .  1980). Section  
5(c)(1) au tho r izes  the B oard  to request in fo rm at ion  from prosecu ting  a tto rneys  a n d  law e n ­
forcem ent agencies  for the pu rp o se  o f  d e te rm in ing  c la im ant coopera tion .  O ne  o f  the an t ic i ­
p a ted  benefits o f  the p ro g ram  is an  increase in police coopera tion  e n g en d e red  by fj 6(d)(1). 
See Edclhcrtz ,  Gcis ,  C happel l  & Sutton ,  Part I I — Public Cornpeii'.atton o f Victims o f Crime: 
A Surrey o f  the New York Experience, 9 C k i m . L. B u l l . 101, 103-05 (1973).

43. T e x .  R e v . Civ. St a t . A n n . art. 8309— 1, § 6(d)(3) (V ernon  Supp .  I960). T h e  q u e s ­
tion o f  victim p recip ita tion  o r  responsibili ty  plays a  large role not only  in v ictim c o m p e n s a ­
tion legislation, b u t  in the nascen t  field o f  victimology. See, e.g., S i lverm an,  Victim  
Precipitation: An Examination o f  the Concept, in VtCTl.xtoi.ociY: A N e w  Fo c u s  ( I .  D ra p k in  
& E. V iano  cds. 1974). Most s ta le  p ro g ram s include  such a provision, which is u n d e r s t a n d a ­
bly difficult to adm in is te r .  O n e  o f  the m ost  co m m o n  ap p lica t ions  o f  this provision occurs  
w h en  the  victim is c r im ina l ly  in ju red  a short  t ime af te r  solici .ing a prosti tute.  S ec  C o m m i t ­
t e e  o n  t h e  O f f i c e  o r  A t t o r n e y  G e n e r a l , N a t io n a l  A s s o c ia t io n  o p  A t t o r n e y s  
G e n e r a l , L e g a l  Is s u e s  in  C o m p e n s a t in g  V i c t im s  o p  V i o l e n t  C r im e  24-25 (1976) 
(here inaf te r  cited as I ssu es ] .  O th e r  s i tuat ions  in which  c om pensa tion  m ay possibly be  d e ­
nied inc lude  illegal h i tchh ik ing  o r  w ear ing  furs o r  jew elry  in a reas  well-know n fc r  h igh  
cr im e rales.

44. T ex . R ev , C iv . St a t . A n n . art. 83LI9— 1, § 7(c) (V c m o n  Supp .  1980). Pecun ia ry  
loss nccrucd to the d a te  o f  the a w ard  shall be pa id  in a lu m p  sum . a n d  future  expenses a rc  to 
be p a id  in insta l lm ents  unless the Board  finds a l u m p s u m  p ay m e n t  will p ro m o te  the interest 
o f  the c la im ant,  o r  the present va lue  o f  all  fu ture  pecuniary  loss does no t  exceed 81,000, Id .  
US 7<c)-(d).

45. Id .  § 7(b), T h e  550,000 m ax im u m  is a limit o n  the aggregate  c o m p en sa t io n  
aw ard ed  to all  c la im an ts  w hose  c la im  arises out o f  the in jury  o r  d ea th  o f  the sam e  victim. 
Id. T h e  Act establishes the highest m ax im u m  aw ard  o f  all the sta te  program s,  except for 

Ohio ,  which  also a llows $50,000. O h io  R e v . C o o e  A n n . § 2743.60(E) (Page Supp .  1979) 
The  'owcst o f  the stale  limits is S 10,000. sha red  by Califo rn ia ,  C onnecticut ,  Delaware ,  F lo r ­
ida, Hawaii ,  Illinois,  M assachusetts ,  N ew  Jersey, Tennessee ,  Virginia , a n d  W isconsin .  T h e
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tional facilities or provide counseling services.46 Upon the awarding o f  
com pensation, the slate becomes subrogated lo all the claimant’s rights to 
receive or recover benefits from collateral sources to the extent that the 
state has awarded compensation.47 The Act also provides that the Board 
shall award reasonable attorneys’ fees to attorneys representing successful 
claimants.48

B. P r o c e d u r e
After a victim submits an application to the Board, a clerk appointed by 

the Board reviews the application for com pleteness.49 A com plete applica­
tion is then reviewed by one Board member who determines whether a 
hearing is necessary.50 A hearing on the application must be held if the 
Board member deems it necessary or if  either the attorney general or the 
claimant requests a hearing.51 The Act gives the Board the special power 
to order the victim to submit to a mental cr physical exam ination or to 
order an autopsy o f a deceased victim “if  the mental, physical, or em o­
tional condition o f  a victim is material to a claim ”52 and if  the order is “for

T exas  m ax im u m  is co m m endab le ,  for in m an y  instances cr im inal  in juries  are permanently 
debili ta ting,  a n d  S 10.000 is quickly  exhausted .

M an y  stales also have a m in im u m  cla im  am o u n t .  T hese  states include  Connecticut and 
D e law are  (S25), Illino: (S200). K ansas ,  K entucky .  M ary lan d ,  M ichigan, M innesota,  New 
Jersey,  N e w  York. N c  .h D ako ta ,  Tennessee ,  and  Virginia (all SI00). C om m en ta to rs  tend 
to view a  m in im u m  claim requ irem en t  with disfavor.  See, &g., H. E d e l i i c r t z  & G. Ghis,  
supra no te  18, at 47.

46. T e x .  R e v .  Civ. S t a t .  A n n . art. 8309— 1. §§ 7(a)(2)-(3) (V ernon  Supp. 1980). In 
add it ion  to p rov id ing  public  c o n n .c l in g  service- '.he Board m ay con trac t  with private enti­
ties to p rov ide  these services. Id.

47. Id , § 11(a). Section l l ( a ,  is ar, unfor t  uc ly  drafted  section tha t  is susceptible to 
the ex trem e  in terpreta tion  that once a c la im an t  ha> received any  a w ard  front the Board, tiie 
state  becom es subrogated  to the to ta l a m o u n t  o f  collateral  recovery availab le  to the claim­
ant,  even i f  tha t  am o u n t  is m u ch  grea ter  than  the com pensa tion  a w ard ed  by the Board. 
Section 11(a) provides: “ I f  com pensa tion  is aw ard ed ,  the state  is sub roga ted  to all the c la im­
ant 's  rights to receive or recover benefits fo r  pecun iary  loss to the extent  compensa tion  is 
aw ard ed  from a source  which  is o r  i f  readily  availab le  to the c la im ant would  be a collateral 
source ."  Id .

Natural ly ,  the  s ta te ’s r ight o f  subroga tion  shou ld  be l imited lo the a m o u n t  aw ard ed  by tit-' 
state  to the c la im ant.  T he  am bigu ity  o f  § 11(a) cou ld  be s imply  rem ed ied  by an  amendm ent 
that moves the pitrase “ to the extent c om pensa tion  is a w ard e d "  to a position  immediately 
p reced ing  " th e  state  >s subroga ted ."

48. A/. § 12 provides:
As part  o f  an order,  the b o a rd  sha l l  de te rm ine  and  aw ard  reasonable  a t to r ­

ney’s ices, c o m m en su ra te  with services rendered , to be paid by the state  to the 
a t to rney  representing  the c la im ant.  A dd it iona l  a t to rney’s Ices m ay  be 
a w ard e d  by a  court  in the event o f  review. A t to rney’s fees m ay  be den ied  on a 
f inding that the c la im  o r  appeal  is frivolous. A w ards  o f  a t to rn ey ’s fees shall be 
in add it ion  lo aw ards  o f  com pensa tion .  It is unlaw ful  for an  a t to rney  to con­
tract for o r  receive any  larget sum  th an  the a m o u n t  allowed. A t to rn ey ’s fees 
m ay  not be paid to an  a t to rney  o f  a  c la im an t  unless an  a w ard  is m ade  to the 
c la imant.

49. Id . 8 5(a).
50. Id . 8 5fc).
51. Id . T h e  a tto rney  general  shall be sent a cony o f  every app lica t ion  received by the 

Board, a n d  m ay a p p e a r  at hearings a n d  present evidence c ither su p por t ing  ot opposing ap ­
proval o f  the application .  Id . § 5(b).

52. Id. § 5(e)(3). U pon  request the Board  must give the person exam ined ,  o r  tlte claim-
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oood cause shown.”5-1w

At any time after the denial or award o f  compensation, the Board may. 
on its own motion or at the request o f  the claimant, reconsider its deci­
sion 54 In addition, a claimant has the right to judicial review o f  a final 
ruling.55 To preserve this right, the claimant must file a "notice o f  dissatis­
faction” with the Board within twenty days o f  the ruling and bring suit in 
district court within twenty days o f  the filing o f  notice.56 The district court 
will then determine the issues de novo.57

The costs o f  awards and administration are to be paid exclusively from  
the Compensation lo Victims o f  Crime Fund, established in the state treas­
ury.56 This fund is solely comprised o f  additional court costs im posed on 
convicted criminals:59 S I5 in the case o f  a felony and S10 in the case o f  a

anl in the case o f  a  deceased  victim, a copy o f  the physic ian 's  o r  psychologist’s report .  Id .
§5 (0 .

53. Id.
54. Id . § 9(a).
55 Id . § 9(c). T h e  right to ju d ic ia l  review h as  been a perenn ia l  qualif ication for federal 

subsid ization  in the series o f  federal victim com pensa tion  bills. See, e.g.. H .R .  957, 96lh 
Cong., 1st Scss. § 4(a)(2) (1979).

56. T f.x . R e v .  C iv . S t a t . A n n . art.  8309— I, § 9(c) (V ernon  Supp .  1980).
57. Id.
58. Id. § 14(a).
59. T h e  fun d in g  o f  c o m p en sa t io n  p rogram s th rough  fining o r  im posing cour t  costs on 

convicted c r im inals  is a re la tively recent developm ent.  Califo rn ia .  Connecticut ,  Delaware ,  
F lorida,  M ary land ,  a n d  W ash ing ton  also use this m eth o d  o f  funding,  a lthough  p ro g ram  
appropria t ions  a rc  not l imited lo this source. O n e  c o m m e n ta to r  has suggested tha t  "(ijt is 
. . .  an illusion to look to c r im inal  lines, o r  subrogation ,  as a substan tia l  source  for f inancing 
repara tions  to cr im e victims." M. E d e m i k k t z  & G. Gp.ts, supra nose IS. at 290. T h e  T exas  
program  will test the accuracy  o f  this predic tion .

T h e  m eth o d  o f  fu nd ing  m ay  give rise lo a constitu t ional  challenge. One p rob lem  arises 
from the fact that  all convicted  cr im inals ,  except those  convicted  o f  m isd em ean o rs  w ith fines 
less than  S200, must  pay the  c o i n  costs irrespective o f  w h e th er  their  olTensc was violent o r  
nonviolent.  Arguably ,  since the court  costs a rc  to be used solely for the purpose  o f  c o m p e n ­
sating victims o f  viole..f c rim e, the  sta tu tory  classification o '. ' those indiv iduals  w ho  will pay  
the court  costs is not reasonab ly  re la ted  to the pu rpose  o f  the legislation an d  con travenes  the 
equal  protection  c lause  o f  the  lou r tcen lh  a m e n d m en t .  See. e.g.. M cL augh l in  v. F lor ida ,  379 
U.S. 184. 190-91 (1964).

T h is  e qual  protection  a rg u m e n t  was m ad e  before  the S u p rem e  C our t  o f  Flor ida  in State v. 
C liam pc, No. 53,811 (Fla .  Dec. 14, 1978), In Champa, the su p re m e  court  overru led  the 
lower court 's  finding tha t  the  fun d in g  provisions o f  the sta tu te  were  unconst itu t iona l .  C h ie f  
Justice E ngland  stated:

Laws w hich  classify violent a n d  non-v io len t  olfcndcrs  togethe r  for purposes 
related solely to the preven t ion  o f  v io lent crimes have consistently  been u p ­
held  against i ,ual  pro tec tion  a ttacks.  See U n i ted  States v. Urown, 484 F.2d 
418, 423 (5th Cir.  1973), cert, dented, 415 U.S. 960 (1974). . . .  It is not i r ra ­
tional for  the  legisla ture  sim ila rly  to co m b in e  all law breakers  for  the purpose  
o f  r em edy ing  the consequences  o f  v iolent crime.

/</., slip op. at 7. Urown, however ,  dctdt with the constitu t ionality  o f  a law proscr ib ing  the 
interstate  t ranspor ta t ion  o f  firearms by convicted  felons, regardless o f  the violent n a tu re  o f  
the felony. T he  broad  b rush  classification in Urown bears  a  far  m ore  ra tional  re la tion to the 
purpose  o f  (he sta tu te  th an  does the Chttmpe classification. T h e  Urown class ification can  be 
viewed us based not on ly  on the c r im inal  offense, but on post-crim e experience in prison, 
and  can be justified by the  h igh rate  o f  c r im es  com m itted  by ex-convicts.  In  Chompe a 
shoplifter was lined to he lp  pay for injuries sulfcred at the h a n d s  o f  rapists, m urdere rs ,  a n d  
a rm ed  robbers . U nlike  Urown, the  s ta tu to ry  classification in Chompe was no t  based on a 
reasonable  a t tem pt  to protec t  the public , n o r  was it based  o n  any  h a rm  directly caused  by
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misdemeanor punishable by imprisonment or by a fine greater than 
S200.60 The legislature deleted a proposed provision that would have al­
lowed courts to impose fines up to S 10,000 on individuals convicted o f  
violent crimes.61 Legislative estimates project that under the current Act, 
the collection o f  additional court costs should yield approximately two 
million dollars annually.62

II. The Theoretical Justification for Victim Compensation

Commentators traditionally have advarced two theories to justify the 
state’s assumption o f  the duty to compensate crime victim s.65 An exam i­
nation o f  these theoretical justifications is essential to an analysis o f  the 
restrictions and qualifications embodied in the Act. T he first theory is that 
o f  “state obligation.”64 The state obligation theory postulates that the state 
is under a duty to protect the citizenry and that when a person is criminally 
injured the state has failed in this duty; consequently, the state is obligated 
to compensate the victim .65 The state’s obligation further arises from the 
fact that the laws o f  the state prevent the victim from seeking personal 
retribution against the criminal and impede the victims’ civil recovery by 
incarcerating the criminal.66 The second theory, the social welfare the­
ory 67 is predicated upon moral considerations. This theory postulates that 
“an innocent victim ought to be entitled to aid, to maintain that degree of 
dignity, security, and comfort which he seeks to earn for h im self and his 
family,”68 and that the state should provide this aid.

At least one author has recognized that the provision for the general 
welfare is merely a motive behind victim compensation legislation, not a 
justification for it.69 The social welfare theory begs the question; the state’s 
power to provide for the general wclf?Tc offers no explanation for the 
state’s exercise o f  the power in this parti 'nr instance. Yet for some, the 
state’s moral obligation is sufficient reason for victim com pensation p r o ­

file ollcnder.  Since fiic fund ing  provisions o f  the Texas  Act a re  s im ila r  to those  o f  Florid-i, 
T exas shou ld  expect a challenge  s im ilar  to that  in Chpmpe.

60. Tf.x. R e v . C i v . S t a t . A n n . art. 8309— 1, § Mb (Vernon  Supp .  1980).
61. Proposed  S .II. 21 was am e n d ed  Apr. 26, 1979, to delete § 15, H o u se  F lo o r  A m e n d ­

m ents  to S.It. 21, Tl-X. H .R .J .  1903 (1979). A rem nan t  o f  old § 15 m ay  be seen in tj 3(10), 
which defines cr im es o f  violence a l though  there is no longer an y  reference  to crimes of 
violence in the Act. T u x .  R e v . C i v . S t a t . A n n . art.  8309— 1, § 3(10) (V e rn o n  Supp .  1980).

62. Fiscal N ote  acco m p an y in g  S.H. 21, Apr. 10, 1979.
63. See  G a law a y  & R u lm a n ,  Victim Compensation: An Analysis o f  Substantive Issues, in 

CONSIDERING t h e  V ic t im ,  supra note 10, at 421 -22 ;  Schafer, Victim Compensation anti AV■ 
sponsibi/ity, 43 S. C a l .  I . R ev .  55, 58-59 (1970 ) .

64. Schafer,  supra no te  63, at 58.
65. See  M cA dam , supra note 5, at 351.
66. T h e  a rg u m en t  tha t  the state  im pedes  the victim's civil recovery by  incarcerat ing  the 

c rim inal is so m ew h a t  incongruous  with the a rgum en t  that the stale  is a t  fault  for not apptc  
(tending the crim inal;  nevertheless, both arc often  advan ced  together. See, e.g., G a law av  ■& 
R u tm an ,  supra note 63, at 421-22.

67. See Schafer, supra note  11, at 48.
68 Note, The New Jersey Criminal Injuries Compensation Act, 27 R u t g e r s  L. R e v , 727,

728 -29  (1 97 4 )  (quot ing N .J . V i o l e n t  C r im e s  C’o m I'ENs a i i o n  Ho a r d , F i r s t  A n n u a l  R e­
p o r t  5 (1973)).

69, M cA dam , supra note  5, at 351.
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grams. The distinguished English jurist Rupert Cross stated, “If there is a 
widely recognized hardship, and if that hardship can be cheaply remedied 
by state com pensation, I should have thought that the case for such a rem­
edy was made out, provided the practical difficulties are not too great.’*70

The slate obligation theory appears to provide a sounder basis for victim  
com pensation programs than does the social welfare theory, but its prem­
ises are rather questionable. The state obligation theory is predicated 
upon the failure o f  the state to protect the victim; however, ascribing fault 
to the state is erroneous.71 The criminal is at fault, and to place blame on 
the state is to engage in a fiction and to ignore the individual will o f  the 
criminal.72 A state cannot protect all people at all times, and it is debata­
ble whether a state should attempt to do so.

Other theories advanced in justification o f  com pensation programs are 
often merely additional benefits o f  such legislation, not underlying justifi­
cations. Am ong these prospective benefits are the increased cooperation  
with law enforcement agencies engendered by eligibility requirements,73 
anti-alienation o f  the victim ,74 and even the political benefit accruing to 
sponsors o f  victim com pensation who act because “this . . .  is what the 
people want.”75

If a primary justification for the state’s assumption o f  the duty to com ­
pensate victims must be identified, perhaps it is that the state is in the best 
position to spread the severe losses incurred by a relatively small group o f  
victims. The loss-spreading function o f  victim com pensation programs has 
long been recognized,76 but rarely suggested as a justification for state 
com pensation.77 A state’s unique ability to spread these losses efficiently, 
com bined with a state’s general duty to provide for the public welfare, 
implicates a state duty to establish these programs. In a sense, victim com ­
pensation may be viewed as the statutory analogue o f the common law 
doctrine o f  vicarious liability. In both cases, liability is not based on fault 
but is imposed with the belief that it is better to subject all o f society to

70. Cross , Compensating Victims o f  Violence, T i i e  L i s t e n e r  815, 816 (M uy 16, 1963), 
quoted in Childrcs,  supra note  23, a t  '148.

71. Childrcs ,  supra note  23, at 455.
72. Id.
73. See M cA d am , supra no te  5, ul 353.
74. For  a discussion o f  the theory o f  v ictim an ti-a l iena tion ,  see text a ccom pany ing  note 

100 infra.
75. See M c A d a m , supra note  5, at 353.
76. M argery  Pry, the Fnglish penal  r e fo rm e r  w ho is frequen tly  given credit for the re ­

birth  o f  victim com pensa tion ,  spoke o f  the loss-spreading aspects o f  victim com pensa tion  in 
her sem inal  m ticlc. Fry ,  Justice fo r  Victims, 8 J, Pun .  L. 191, 192-93 (1959),

77 R obert  Childrcs ,  an  influential  c o m m e n ta to r  d u r in g  the nascent  stages o f  state  vic­
tim co m p en sa tio n  stated:

(A| sufficient, in d ependen t  basis for co m p en sa tio n  rests on  co m m o n  sense 
ra the r  than  the m etaphysics  o f  causa t ion  a n d  responsibili ty. I indcntic  losses 
ought to be spread. T h a t  violence an d  d a m a g e  c r im inally  inflicted arc e n ­
d em ic  to A m erican  society canno t  lie d ispu ted .  T h is  premise  a lone  is a  suffi­
cient basis for the conclusion tha t  the  d a m a g e  ough t  to be spread a m o n g  all 
potential  victims.

Childrcs ,  supra note 23, at 457.
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small incrcn.--r.ts o f  loss rather than to allow individuals to suffer radical 
shifts in theii econom ic status.78 Under the doctrine o f  vicarious liability, 
society must eventually shoulder the loss incurred by an individual injured 
by a negligent employee; the loss is reflected in the goods purchased from 
the employer, and thereby society pays the true cost o f  the goods.™ Like­
wise. victim compensation programs allow the loss suffered by a crime vic­
tim to be rcllccted as a true cost o f  living in society, either directly, through 
the imposition o f  taxes, or indirectly, by the assessment o f  criminal fines.80

III. Controversial Restrictions in the Texas Act

The assumption that loss-spreading is the primary justification o f the 
state’s duty to compensate victims o f  crime raises questions concerning the 
validity o f  som e o f  the major restrictions on recovery included in the Texas 
Act. Certain provisions bear no relation to either the loss-spreading or the 
state obligation theories. These provisions include the exclusion o f  victims 
who live in the same household with the criminal,sl and the requirement 
that the victim, regardless o f  the size o f his loss, show that he will suffer 
financial stress as a result o f  his injury.82 These two requirements are par­
ticularly important because o f  the breadth o f  their application. This Com­
ment, therefore, examines; these restrictions in light o f  the reasons offered 
for their support and the dctrimcn'al effects they may cause.

A. F in a n c ia l S tr e s s

Perhaps the most contentious issue concerning victim compensation leg­
islation today is whether recovery should be contingent upon a showing of 
financial need or stress. Those in lavor o f  such a requirement claim that 
fiscal limitations demand a restriction on program outlays because a needs 
requirement will cut back on the total amount awarded and thereby ensure 
compensation for the neediest individuals.83 The proponents o f  need re­
quirements arc invariably the legislators, perhaps because legislators are 
naturally most sensitive to the potential budgetary ramifications o f  pro­
posed legislation.84 Objective commentators and experienced victim com­
pensation program administrators,85 however, have rarely favored

78. See F. H a k i 'e k  & F. J a m e s , T in ;  L a w  o r  T o r t s  75‘)-6'I (1056).
79. See  Calabrcsi,  Som e Thoughts on Risk Distribution and the Law o f Torts, 70 Yai i. 

L.J. 499 (1961).
80. T h e  m eth o d  o f  fund ing  adop ted  by Texas,  (lie imposition o f  add it iona l  fines upon 

c r im inal  offenders, T e x .  Ruv. Civ.  S t a t . A n n . art. 8309— I, § 14(c) (V ernon  Supp. Ios*•> 
m ay be seen as a partial  recap ture  by society o f  the loss suffered as a  result o f  the crimes, la 
a sense, u n d e r  the T exas  m ethod,  society pays the  cost o f  victim com pensa tion  in advance.

81. td. tj 6(c)(4).
82. Id . tj 6(c)(3).
83. See Note, Virginia Adopts Statute to Compensate the Victims o f  Crime. 11 U. Ric m 

L. R uv .  679, 682 (1977).
84. See H. Ed e l i i e r t z  & G. Gr.ts,  supra note 18, at 31-35.
85. In a n  opinion survey taken o f  20 victim com pensa tion  p ro g ram  administrators,  on!;, 

three felt that  the  victim’s need should  be a  prerequisite  in m ak in g  a n  aw ard .  Hrooks. Came 
Compensation Programs: An Opinion Survey o f Program Administrators. II CrIMInoI.oM 
25 8 ,269-70  (1973).
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requirements o f  financial need or stress; in fact, many ardently oppose  
such provisions.815 Nevertheless, approximately half o f  the states with vic­
tim com pensation plans use som e sort o f  financial means test.87 The Texas 
Act includes a typical provision: “The board shall deny the application if: 
. . .  the claimant will not suffer financial stress as a result o f  the pecuniary 
loss arising out o f  the criminally injurious conduct.’’*8 The generally ac­
cepted reason for the inclusion o f  such a provision is the anticipated reduc­
tion in expenditures.89 Whether it is reasonable to anticipate a substantial 
reduction in expenditures is a question that this Comment addresses later 
in this section, after the general undesirability o f financial stress tests is 
examined.

G e n e r a l  U n d e s i r a b i l i t y  o f  a  F i n a n c i a l  S t r e s s  T e s t . A financial stress test is 
undesirable for a number o f  philosophical and practical reasons. The re­
quirement that a claimant show financial need essentially changes the fo­
cus o f  the program from the com pensation o f crime victims to the 
provision o f  welfare 90 As mentioned earlier, one o f the primary goals o f  a 
victim com pensation program should be to spread effectively the losses re­
sulting from crime related injuries,91 and this goal can only be achieved by 
adopting a rcsiitutionary approach that ignores the econom ic status o f  the 
victim. Instead o f  functioning as a loss-spreading device, an act including  
a financial stress test serves to reallocate wealth by limiting eligibility for 
recovery to those who meet a certain standard o f need. W hile com pensa­
tion programs arc admittedly enacted to benefit the general welfare, they 
should not be transformed into welfare programs because victims o f  crime 
are not limited to any one incom e group 92 The drafiers o f  the Uniform

86. See, e.g., Chilurcs,  supra note 23, a t  462; H. E d e h i e r t z  & G. G e is , s u p r a  note  18, 
at 83-85.

87. C a l . G o v ’t  C o rn :  § 13964(2) (W est  Supp .  19S0); F l a . S t a t . A n n . § 960.13(7) 
(W est Supp. 1979); K a n . St a t . A n n . § 74-7305(d) (Supp. 1979); K v .  R ev .  S t a t . 
§ 346.140(3) (1977); M r .  A n n . C o d e  art.  26A, § I2 ( l ) ( l )  (1973 <x Supp. 1979); M i u i .  C o m e . 
L a w s  A n n . § 18.361(5) (W est Supp .  1967-1979); N.Y. Exr.c. L a w  § 631.6 (M cK in n ey  1972); 
T e x . R e v . C i v . S t a t .  A n n . art. 8309— 1. § 6(c)(3) (V ernon  Supp .  1980); V a . C o d e  § 19.2- 
368.13 (Supp. 1979): W ts .  S t a t . A n n . § 949.06(b) (W est Supp. 1979-1980) use financial 
m eans  tests. A l a s k a  S i a t . § I8,67.080(3)(e) (1974 & Supp .  1979), allows considera t ion  o f  
f inancial need, but docs not require  a show ing  o f  need.

88. Tl-X. R e v . Civ. S t a t .  A nn. art. 8309— I, § 6(c)(3) (Vernon Supp. 1980). Financial 
stress is defined in id. § 3(6):

(6) “ F inancia l  stress’’ m eans  f inancia l  h a rd sh ip  experienced by a c la im ant 
as a  result o f  pecuniary  loss from cr im ina l ly  in jurious conduct  giving rise to a 
c la im  u n d e r  this Act. A c la im an t  suffers financia l stress only if  he o r  she c a n ­
not m ain ta in  his u r  her cus tom ary  level o f  health ,  safety,  and  educa tion  for 
h im self  o r  herself  a n d  his o r  her d e p en d e n ts  w ithou t  un d u e  financial hardship .
In m ak in g  its finding, the board  shall  consider  all re levant  factors, including:

(A) the n u m b e r  o f  the c la im a n t ’s dependen ts ;
(It) the usual liv ing expenses o f  the  c la im an t  an d  his o r  her family;
(C) the  special needs o f  the c la im an t  and  h is .or  her dependents ;
(D ) the c la im an t 's  incom e an d  potentia l  e a rn in g  capacity; and
(E) the  c la im a n t ’s resources.

89. Sec  H. E d e l i i i .r t z  & G. G e is , supra note  18, at 32.
90. Id. a t  91-92.
91. See  notes 76-80 supra and  acc o m p a n y in g  text.
92. See  .So u r c e b o o k , supra no te  12, at 318.
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Crime Victims Reparations Act recognized the dangeir o f  this transforma­
tion: “ If the test is included, however, a real threat to the integrity o f  the 
program is posed because a strict ‘needs’ requirement will limit benefits o f  
the program lo persons already on welfare and thus be merely an exercise 
in bookkeeping.”93

In addition to these problems, the financial stress test creates substantial 
practical difficulties. Instead o f  focusing on the claim ant’s injury, the 
Board will spend a great deal o f  time investigating the claim ant’s wealth. 
The am ount o f  administrative effort directed at the determination o f  
financial need should not be underestimated. The N ew  York Crime Vic­
tims Com pensation Board consistently reported that the most difficult 
probl m faced was the determination o f  serious financial hardship.9-4 
Thus, the financial stress test certainly will substantially increase the time 
required to process each claim, as well as distract the administrators from 
other investigatory tasks. Perhaps more importantly, the procedure for 
determining financial stress is necessarily dem eaning.95 Each applicant 
will be forced to divulge whatever private financial information the Board 
considers necessary for its decision.96 The victim cannot help feeling that 
he is on trial when he is put in the uncomfortable position o f  proving he is 
poor enough to deserve recovery.97 A California Board official charged 
with coordinating the determination o f  need stated:

[I]t’s making the program exceedingly unpopular because the people 
com e in again and again and say because I was frugal, because I saved 
a dollar, I’m being deprived o f  my com pensation, whereas the man 
who threw the money away, or the woman who threw it away, is go ­
ing 10 get m oney from you. This story you hear over and over again, 
and the Board is getting sick o f  it.98
The public sentiment expressed against the programs using a need re­

quirement bears on another issue. One o f  the recognized benefits o f  victim 
com pensation programs is the anti-alicnating effect on individual vic­
tims.99 Theoretically, state-provided com pensation for victims should help 
dissipate the disillusionm ent o f  individuals who, having suffered criminal 
injuries, suffer additionally through losses o f time and incom e incurred as 
a result o f  their attempts lo  cooperate in prosecution efforts.100 If victims 
who innocently suffered are denied com pensation because their income 
level is not low enough, this achievem ent is likely to go unrealized. In fact, 
the experience o f  other states suggests that, if  anything, the programs that 
use a financial stress test increase alienation.101

93. U n i f o r m  C r im e  V ic t im s  R e p a r a t io n s  A c t  § 5(g), C o m m en t .
94 H. E d e l h e r t z  & G. G e is , supra no te  18, at 58-59.
95. Id . a t  272.
96. T e x . R e v . C i v . St a t . A n n . art. 8309—  I, § 4 (d ) ( 5 )  (Vernon  Su p p .  1980) a l lows the 

B oard lo requ ire  tha t  an  app licat ion  conta in  w h a tev e r  in fo rm at ion  n considers  necessary
97. Sec  H. E d e l i i e r t z  & G .  G e is . supra n c tc  18, at 62-63 (applican t  s ta ted  upon  leav­

ing hearing: “ I feel like a  crim inal") .
98. Id . at 92.
99. Schafer ,  supra note  11, at 48.

100. Id.
101. T h e  c h a i rm a n  o f  the N ew  Y ork Board has  been q u o ted  as r e m a rk in g  at a cotlfer-

T h e  F i s c a l  j  
requiremcn 
states h a v e . 
As previous 
attributed u 
substantial 
achieved frc 
administrati 
highest o f  ail 
the time spe 
will necessaii 
with emplo . 
an individual 
Act as well ; 
ondly, those 
are very likell 
ance, medical 
collateral cor| 
irrespective o 
are less likely 
cover a relati

The com bit 
the fact that 
financial stres 
that the fiscal 
York Board h 
New York prc 
expenditures, .

The dccisiot 
son o f  the fist 
effects. Consit: 
would result ft 
the inequitabh 
com pel the aba

cnce o f  compensat 
no  newspaper woi 
financial hardship.

102. Id. at 272.
103. See Coinn 

C o l  cm. J.L. &  Soi
104. In deicrnn. 

e lud ing  those listei 
(V ernon  Supp. |98<

105. See Geis, . 
R ev .  880, 904 (107-

106. See noie 3".
107. See Geis, s.
108. H. E d e l i i e i  

increase in awards i



1980] C O M M E N T S 703
T h e  F i s c a l  B e n e f i t . Although the detrimental effects o f  the financial stress 
requirement are widely recognized, Texas and a large number o f  other 
states have included such provisions in their victim compensation statutes. 
As previously mentioned, the popularity o f  the stress requirements can be 
attributed to the legislative perception that such restrictions w ill result in 
substantial fiscal savings. On the whole, however, the savings to be 
achieved from these provisions have been greatly overestimated. First, the 
administrative costs associated with the financial stress test are perhaps the 
highest o f  any one phase o f  the investigatory procedure.102 In addition to 
the time spent analyzing financial data submitted by the claimant, officials 
will necessarily spend a great deal o f  time cross-checking this information  
with employers, banks, and other sources.103 The Board will have to m ake 
an individual judgment in each case, weighing the factors specified in the 
Act as well as any additional standards it may choose to adopt.104 Sec­
ondly, those individuals who would be excluded by a financial stress lest 
are very likely to be compensated by som e collateral source, such as insur­
ance, medicare, or workers’ com pensation.105 Thus, to the extent o f  the 
collateral compensation, these victims would be precluded from recovery 
irrespective o f  the financial stress test.106 Furthermore, wealthier victims 
are less likely to be w illing to go through the com pensation process to re­
cover a relatively small loss.107

The combination o f  the substantial increase in administrative cost and  
the fact that a large number o f  those who would be excluded by the 
financial stress test would also be excluded by other restrictions indicates 
that the fiscal benefits o f  the test are not likely to be very large. The New  
York Board has estimated that the elim ination o f  the stress test from the 
N ew York program would result in only an additional 5150,000 in overall 
expenditures, an increase o f  ten percent.108

The decision to adopt or retain a financial stress test involves a com pari­
son o f  the fiscal benefits o f  the provision with the potential detrimental 
effects. Considering the probability that a relatively small increase in costs 
would result from an abandonment o f the test, the victim alienation and 
the inequitable denials o f  recovery that will accompany the test should  
compel the abandonment o f  the financial stress requirement. The majority

encc o f  com pensa tion  bo a rd  adm in istra to rs ,  " I  d o n ' t  know ab o u t  you. but the  letters wc get 
no  new spaper  would publish ,  believe you me, when  wc tu rn  dow n  so m e o n e  on serious 
financial h a rd sh ip ."  H. E d e m i e k t z  & G. G u ts ,  supra no te  IS. at 59.

102. h i  a t 272.
103. See  C om m ent ,  New York Crime Victims Compensation Act: Four Years Litter, 7 

C o l u m . J.L. & S o c .  P k o h . 25, 31 (1971).
104. In de te rm in ing  financial stress, the Hoard is to "consider  all  re levant factors," in ­

c lud ing  those  listed in §§ 3(6)(A)-(H). Tex. R i ;v . C i v . S t a t .  A n n . art.  8309— I, § 3(6) 
(Vernon  Supp. 1980).

105. M e  Geis, California's New Crime Victim Compensation Statute, 11 S a n  D i e g o  L 
R e v . 880. 904 (1974).

106. See  note 37 supra.
107. See  Geis,  supra note  105, at 904.
108. II. E o e l i i e k t z  & G. G r is , supra note  18, at 59, Th is  figure is based  on  the expected  

increase in aw ards  m inus  the expected adm in is t ra t ive  savings.
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V..

o f  administrators o f  existing programs, a:, well as most commentators, op ­
pose basing victim com pensation programs on need and recognize that it is 
preferable that administrators spend tneir limited time processing claims 
instead ol prying into innocent victim s’ private affairs.107 This Comment, 
therefore, proposes that the financial stress provision o f  the Texas Act be 
deleted.

B. The Relational Exclusion

Almost every compensation program in existence contains som e type o f  
relational110 exclusion provision.111 These provisions establish a class o f  
victims who, regardless o f  the severity o f  their need, arc denied com pensa­
tion solely because a statutorily preserved relationship exists between 
them and the criminal responsible for their injury. In some states this rela­
tionship is defined by degrees o f  consanguinity.112 A number o f  states 
deny recovery to victims involved in sexual relationships with the crimi­
n al,113 while others limit the exclusion lo  those victims residing in the same 
household as the crim inal.11-1 These three provisions are sometimes com ­
bined within a single statute.115 The Texas Act uses the household exclu­
sion: “The board shall deny the application i f . . . the victim resided in 
the same household as the offender or his or her accom plice."116 Unfortu­
nately, the Act does not define "household,"117 nor docs it specify whether

109. T exas  narrow ly  missed d isqualif ication  for federal subsidization u n d e r  the 1979 
Victims o f  C r im e  Act bill, H.R. 957, 96 th  Cong., 1st Scss. (1979). H .R. 957 is the result of  
conference com m ittee  com prom ises  o f  the  1977 bill, H .R. 7010, 95th Cong.,  1st Scss. (1977). 
T h e  Senate  h ad  proposed  an  a m e n d m e n t  to H .R. 7010 that would  exclude  from federal 
subsid ization  states using m eans  tests.

T h e  conferees no te  that S e n a to r  K ennedy ,  one o f  the m anagers  on  the part 
o f  the Senate ,  believes q u i te  strongly that  Sta tes  receiving funds u n d e r  this Act 
should  no t  impose financial m eans  tests w hen  de te rm in ing  eligibility. He b e ­
lieves that no  innocent  victim o f  a  cr im e sh o u ld  be requ ired  to b e a r  the e co ­
nom ic  b u rden  o f  a crime, tha t  a u n ifo rm  s ta n d a rd  o f  eligibility should  be used 
nationwide ,  that  m eans  tests arc not only  a rb i t ra ry  but also dem ean in g ,  that 
such tests m ay  have  the effect o f  d iscourag ing  c la im ants  from  apply ing  lot 
com pensa tion ,  a n d  that  there  has been n o  conclusive  showing that  such tests 
arc cost effective.

H .R. RiiP. N o .  1762, 95th Cong.,  2d Scss. 11 (1978). T h e  conference com m ittee  decided not 
to a dop t  the S ena te  a m en d m en t ,  however,  reasoning that  in light o f  the relatively small
(25Co) federal con tr ibu t ion  to the s ta te  p rogram s,  the states sh o u ld  lie free to m ak e  their  own
de te rm ina tions  concern ing  the desirabil i ty  o f  a m ean s  test. td.

110. T h e  term  " re la t io n a l"  is used  in this C o m m e n t  to describe  exclusions based  on some 
re la tionship  between the victim an d  the crim inal .  T h ese  exclusions are som etim es  rclcrrcd 
to as familial,  but this te rm  fails to describe  the  vuricty  o f  re la tionships tha t  m ay  give rise to 
exclusion.

111. On ly  C a lifo rn ia  a n d  D e law are  d o  no.1 have  re la tional  exclusions.
112. E.g., M u , A n n . C o d e  art. 2'6A, § 2(d) (1973).
113. E .g . , A l a s k a  S t a t .  § 18.67.130(b)(2) (Supp.  1979).
I N .  E.g. , M ie n .  C o m p . L a w s  A n n . § I8.354(4)(2)(c) (W est Supp. 1967-1979).
115. E.g.. C o n n . G u n . S t a t . § 5 4 - 2 1 1(b) (1779); F i .a . S t a t . A n n . § 960 .04(2 )  (West 

Supp. 1979); Ky. R e v . S t a t . § 346.050,(2) (1977).
116. T l x . R u v . C i v . S i a t . A n n . art. 8309— I, § 0(c)(4) (V ernon  Supp. i980).
117. T h e  s ta tu tory  app ea ran ce  o f  the w ord  "h o u s eh o ld "  lias previously caused  disagree­

ment. Cf. G a s to n  v, G a id n c r ,  247 1-. Supp .  441 (D.S.C . 1965) ( in terpreta tion  o f  “ house­
ho ld"  de te rm in a tiv e  o,.‘child 's  right to social securi ty  benefits). Hie M ichigan Act expressly
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the exclusion applies only to those residing together at the time o f  the inci­
dent or to those who have resided together at arty time in the past.118 For 
example, whether the exclusion would apply to a wife assaulted by her 
husband when the couple had separated one week before the incident is 
unclear.

The household exclusion may yield a harsh result. The most obvious 
example occurs in the case o f  intcrspousal murder. When a husband 
murders his wife, the children suddenly find themselves alone, their 
mother dead and their father in jail. N o victims arc more innocent nor 
more deserving o f  society's aid than such children. Yet because these vic­
tims o f  crime resided with their parents, they arc denied funds that the 
state distributes to others in far less need .119

The household exclusion does not contribute to the program’s goal o f  
loss-spreading because there is no reason to assume that pecuniary loss 
suffered as a result o f  a crime committed by a co-resident should be less 
severe than a loss accompanying an injury suffered at the hands o f  a stran­
ger. Commentators, however, generally advance four justifications to sup­
port the policy o f  relational exclusion: (1) prevention o f  fraud and 
collusion;120 (2) prevention o f  the criminal from benefiting from his 
crim e;121 (3) limitation o f expenditures;122 and (4) avoidance o f  grants to 
victims who arc partially icsponsible for the crim e.123 W hile these argu­
ments all involve valid considerations, they cither are based on assump­
tions that have proven invalid in light o f experience, or focus on problems 
that can adequately be solved through more equitable alternative methods.

F r a u d , C o l l u s i o n , a n d  I n d i r e c t  B e n e f i t . The first two arguments in favor o f  
relational exclusions arc conceptually linked. Those who favor a rela­
tional exclusion fear that the relative or co-resident responsible for the in­
jury will ultimately benefit from his or her act through the compensation  
allowed the victim. Similarly, when the victim and the offender arc ac­
quainted, the proponents o f relational exclusions perceive a greater oppor­
tunity for fraud and collusion. Little i f  any merit attaches to either o f  these 
arguments, however, especially since the problems o f fraud and indirect 
benefit are adequately prevented by other provisions o f  the Act.

In the first place, the victim must suffer physical injury in order to be 
elig ib le,12,1 and then he can recover only for documented pecuniary loss

excludes dom estic  employees from the household  exclusion. M i n t .  C o m i*. L a w s  A n n . 
§ I8.354(2)(c) (W est Supp. 1979).

118. T he  sta tu tes  o f  o th e r  states a ic  genera lly  q u i te  c lear  as to the t ime o f  cohab i ta t ion  
(hat will cause  an  exclusion. See, e.g., A l a s k a  S i a i .  fj 18.67.130(b)(2) (197-1 .V Supp .  1979) 
(cohab i ta t ion  -it time o f  incident).

119. See Note ,  Illinois' Crime Vienna Compensation Act, 7 Lov .  C m .  L.J, 351. 359-61 
(1976).

120. See M cA dam , supra note  5, at 361-63,
121. See I)rooks, How Well Are Criminal Injury Compensation Programs Performing?, 21 

C k im u  & D i  lin q u i-N C V  50. 54 (1975).
122. See  II. E m - u u i u z  & G. O ta s ,  supra note  18, at 269.
123. Id.
124 lu x .  K l v . Civ. S t a t . A n n . art. 8309— I, 8 6 (b )  (V e rn o n  Supp . 1980),
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such as medical expenses.125 The number of people willing to injure them­
selves seriously enough to require medical attention in order to defraud 
the program is likely lo be negligible. If an individual wanted to defraud 
the program by seeking recovery for an accidental injury', he could blame 
an imaginary stranger instead of a relative.126

The A c ’s requirement for cooperation with the local law enforcement 
agency,127 however, most strongly rebuts both the indirect benefit and 
fraud arguments. In order to be eligible for compensation, a claimant 
must report the crime within seventy-two hours128 and fully cooperate with 
the police.129 Presumably, this cooperation involves filing a complaint and 
aiding in all prosecutorial efforts. In order to benefit from his crime, there­
fore, the criminal would first sacrifice his freedom. Furthermore, the vic­
tim’s willingness to prosecute should operate to create a rebuttable 
presumption of a lack of collusion.130

Finally, those who cling to the indirect benefit theory can be satisfied by 
an alternative to relational exclusions that does not result in the exclusion 
of a large class of innocent and needy victims. The drafters of the Uni­
form Crime Victims Reparations Act have abandoned the relational exclu­
sion in favor of a more equitable test: “Reparations may not be awarded 
to a claimant who is the offender or an accomplice of the offender, nor to 
any claimant if the award would unjustly benefit the off' ndcr or accom­
plice.”131 In addition to the unjust benefit clause, the Uniform Crime Vic­
tims Rcj. .irations Act includes un optional addendum that creates a 
presumption of unjust benefit in certain relational situations. This section 
is to be used or omitted “according to the legislative appraisal of the op­
tions involved.”1-32 Although this addendum could cause a hardship in 
certain circumstances,1-33 it is preferable to the absolute exclusions in com­
mon usage, for it gives the Board an option:

[Unless the Board determines that the interests of justice otherwise 
require in a particular case, reparations may not be awarded to the 
spouse of, or a person living in the same household with, the offender 
or his accomplice or to the parent, child, brother, or sister of the of­
fender or his accomplice.]134

North Dakota135 and Ohio136 have both adopted the Uniform Crime

1.15. A/. § 7(a)(1).
126. Program reports from various states have revealed th-ii the fraud that was expected 

to accompany the programs has simply not materialized. Sec H. EF'I-lhertz & G. Gins, 
supra note 18, at 279-81.

127. Tex. R ev. C iv. Sta t . A n n . art. 8309—1, § 6(d)(D (Vernon Supp. 1980).
128. Id tj 6(c)(1).
129. Id. tj 6(d)(1).
130. See Note, supra note .119, at 359.
131. U nifo rm  C rim e  Victim s R epa ra tio ns Ac t § 5(e).
132. Id. § 5(o), Comment.
133. One author has suggested that n rebuttable presumption of unjust benefit might 

cause a hardship on children seeking recover)-. McAdam, supra note 5. at 362.
134. U nifo rm  C rim e Victim s R epa ra tio ns Act § 5(c) (brackets in original).
135. N.D. C en t . Code § 65-13-06(3) (Supp. 1979).
136. O hio Rev. C o d e  A n n . § 2743.60(11) (Rage Supp. 1979).
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Victims Reparations Act exclusions, and the head of the North Dakota 
program has evaluated the provision as valuable and equitable.137

Fiscal Considerations and the Participatory Theory. Members of society 
generally perceive that a high proportion of violent crimes occur in domes­
tic settings.1-3 Garnering additional support from the indirect benefit the­
ory, legislators have included relational exclusions with the view that the 
elimination of this large class of claimants will ease the constraints of a 
limited budget. Yet the experience cf the N e w  York program, which e m ­
ploys a familial exclusion,139 suggests that such financial benefits have 
been overestimated. In the first four years of the program, ol 3,238 claims 
filed, 1,380 were denied.140 Only seventeen of these 1,380 denials were 
based on the relationship between the ofTendcr and the victim.141

Nevertheless, the emendation of the household exclusion undeniably 
would result in an increase in administrative costs, even though the actual 
increase in claims may be negligible. An increase in administrative costs is 
likely because it is probable that more administrative time will be spent in 
examining the possibility of victim participation in an interfamilial crime 
than in a crime committed by a stranger.142 In fact, the idea that the vic­
tim of an interfamilial crime is usually partially responsible for the crime is 
a multifarious concept underlying the exclusions.143 When a wife has been 
severely beaten by her husband, the police, the courts, and the community 
too often believe that “ ‘she must have done something terrible to provoke 
such a response.’ ”144 The public perception of victim participation in in- 
tcrfamilial crimes, however, cannot justify the relational exclusion because 
the Act already includes a provision for reducing recovery to the extent 
that the victim precipitated the crime, and every claim will be examined in 
this light.145 Although the Board possibly might choose to devote more 
time to the determination of victim precipitation in interfamilial crimes, 
precluding a sizeable class of victims from recovery on the mere suspicion

137. Gross, \upra note 12, at 35. Indiana has responded directly to the inequitable po­
tential of the relational exclusion by limiting exceptions to the exclusion of legal non-spousal 
dependents of the criminal:

A person who commits a violent crime upon which an application is based, 
or an accomplice of that person or a member of the family of that person, is 
not eligible for assistance under this chapter. However, if the victim is a legal 
non-spousal dependent of the person who commits a violent crime, compensa­
tion may be awarded where justice requires.

In d . C o d e  A n n . tj l6-7-3.6-5(b) (Burns Supp. 1979).
138. See H. Ed e liie rtz  & G. Geis, supra note 18, at 269. This perception is somewhat 

distorted because the Department of Justice estimates that less than 10% of all aggravated 
assaults are indicted upon relatives. Sourckiiook, supra note 12, at 334-35. The public 
perception linds justification in the statistics of murder, however, for approximately 30% of 
all murders arc cither interfamilial (22%) or romantically related (7%). Id, at 457.

139. N.Y. Exec . Law § 624(2) (McKinney Supp. 1972-1979).
140. H. E d e lh e r t z  f :  G. G eis, supra note 18, at 43.
141. Id. at 53.
142. Id. at 269.
143. Id
144. T. D av idso n , C on ju o a l  C rim e 74 (1978).
145. Tax. R ev. C iv. Sta t . A n n . art. 8309—1, § 6(d)(2) (Vernon Supp. 1980).
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t h a t  t h e  i n v e s t i g a t i o n  o f  t h e i r  c l a i m s  w i l l  p r o v e  m o r e  c o s t l y  t h a n  a n o t h e r  

g r o u p  o f  c l a i m a n t s  i s  u n j u s t .

I n  s u m m a r y ,  n o  v a l i d  r e a s o n  e x i s t s  f o r  t h e  e x c l u s i o n  o f  t h e  b r o a d  c l a s s e s  

o f  v i c t i m s  a f f e c t e d  b y  t h e  r e l a t i o n a l  e x c l u s i o n  p r o v i s i o n s .  T h e  f e a r s  o f  

f r a u d  a n d  c o l l u s i o n  a r e  r e n d e r e d  n u g a t o r y  b y  t h e  r e q u i r e m e n t  f o r  c o o p e r a ­

t i o n  i n  t h e  a p p r e h e n s i o n  a n d  p r o s e c u t i o n  o f  t h e  v i c t i m .  T h e  p o s s i b i l i t y  o f  

i n d i r e c t  b e n e f i t  t o  t h e  c r i m i n a l  is  a l s o  l e s s e n e d  b y  t h e  c o o p e r a t i o n  r e q u i r e ­

m e n t  a n d  m a y  b e  e l i m i n a t e d  c o m p l e t e l y  b y  t h e  a d o p t i o n  o f  t h e  U n i f o r m  

C r i m e  V i c t i m s  R e p a r a t i o n s  A c t  p r o p o s a l . 1-16 T h e  f i s c a l  b e n e f i t s  a c c r u i n g  t o  

a  p r o g r a m  f r o m  r e l a t i o n a l  e x c l u s i o n s  a r c  m i n i m a l ,  a n d  n e i t h e r  t h e  s l i g h t  

d e c r e a s e  i n  c l a i m s  n o r  t h e  r e d u c t i o n  o f  a d m i n i s t r a t i v e  c o s t s  a s s o c i a t e d  w i t h  

a n  u n d o c u m e n t e d  p e r c e p t i o n  o f  v i c t i m  p r e c i p i t a t i o n  j u s t i f i e s  t h e  e x c l u s i o n  

o f  a  l a r g e  c l a s s  o f  i n n o c e n t  v i c t i m s .

I V .  The Need for Adequate Publicity and Effective Claim
F o r m s

W h i l e  t h e  n e e d  f o r  a d e q u a t e  p u b l i c i t y  c a n n o t  b e  t e r m e d  a  l e g a l  i s s u e ,  

t h e  e x t e n t  o f  p u b l i c  e d u c a t i o n  a n d  i n f o r m a t i o n  l a r g e l y  d e t e r m i n e s  t h e  e f ­

f e c t i v e n e s s  o f  a n y  c o m p e n s a t i o n  s t a t u t e .  H o w  t h e  p u b l i c  i s  i n f o r m e d ,  t h e  

e a s e  o f  a c c e s s  t o  t h e  a p p l i c a t i o n  f o r m s ,  a n d  t h e  n a t u r e  o f  t h e  f o r m s  t h e m ­

s e l v e s  c a n  h a v e  a  s u b s t a n t i a l  i m p a c t  o n  t h e  n u m b e r  o f  c l a i m s  f i l e d  a n d  t h e  

a m o u n t  o f  a d m i n i s t r a t i v e  e l f o r t  s p e n t  i n  p r o c e s s i n g  c l a i m s .

T h e  e x p e r i e n c e  o f  t h e  N e w  Y o r k  p r o g r a m  d e m o n s t r a i e s  t h e  r e l a t i o n  b e ­

t w e e n  p u b l i c  a w a r e n e s s  a n d  t h e  n u m b e r  o f  v i c t i m s  a i d e d .  T h e  N e w  Y o r k  

p r o g r a m  w a s  u n d e r p u b l i c i z e d ;  a f t e r  f o u r  y e a r s  s o m e  p r o s e c u t o r s  w e r e  u n a ­

w a r e  o f  i t s  e x i s t e n c e . 1,17 E v e n  t o d a y ,  t h e r e  i s  n o  s t a t u t o r y  p r o v i s i o n  f o r  

p u b l i c i t y  a n d ,  a l t h o u g h  i n i t i a l l y  s e v e r a l  s h o r t - l i v e d  m e d i a  “ b l i t z e s ”  w e r e  

a t t e m p t e d , 1,1" t h e  c h a i r m a n  o f  t h e  c o m p e n s a t i o n  b o a r d  h a s  a d m i t t e d  t h a t  

t h e  l a r g e s t  n u m b e r  o f  c l a i m s  a r i s e  f r o m  k n o w l e d g e  o f  t h e  p r o g r a m  o b ­

t a i n e d  b y  w o r d  o f  m o u t h . 1,19 I n  1 9 6 9 ,  t h e  t h i r d  y e a r  o f  t h e  p r o g r a m ’s  o p e r ­

a t i o n ,  o n l y  9 2 9  c l a i m s  w e r e  f i l e d . 150 I n  t h a t  s a m e  y e a r ,  N e w  Y o r k  l a w  

e n f o r c e m e n t  a g e n c i e s  r e c e i v e d  4 0 , 0 4 9  r e p o r t s  o f  m u r d e r ,  m a n s l a u g h t e r ,  

r a p e ,  a n d  a g g r a v a t e d  a s s a u l t . !S1 D e s p i t e  t h e  b e n e v o l e n t  i n t e n t  u n d e r l y i n g  

c o m p e n s a t i o n  p r o g r a m s ,  i f  t h e  v i c t i m s  t h e m s e l v e s  a r e  n o t  i n f o r m e d  o f  t h e  

a v a i l a b i l i t y  o f  s t a t e  c o m p e n s a t i o n ,  t h e  p r o g r a m s  w i l l  b e  “ n o t h i n g  m o r e  

t h a n  p u b l i c  p l a c e b o s ,  t r a n q u i l i z i n g  s h o w p i e c e s  a i m e d  a t  p l a c a t i n g  t h e  p u b ­

l i c  a n d  p r o t e c t i n g  t h e  p o l i t i c i a n ,  a l l  f o r  a  n e g l i g i b l e  p r i c e . ” IS:

F o r t u n a t e l y ,  T e x a s  h a s  t a k e n  s t e p s  t o  a v o i d  t h i s  p r o b l e m .  S e c t i o n s  1 0 (e )  

a n d  ( f )  o f  t h e  T e x a s  A c t  p r o v i d e :

146. See note 131 supra and accompanying text.
147. King. I f  You Are Maimed by a Criminal You Can lie Compensated (Maybe), N.V 

Times, Mar. 26, 1972, § 6 (Magazine), at 31.
148. II. E d k l i i l r t z  & G. G eis, supra note 18. at 46.
149. Id.
150. Comment, supra note 103, at 35.
151. Id. at 34.
152. H. E o e li ie k tz  & G. Gr.ts, supra note 18, at 238.

■ »■ h . .j »  !■;•*.■■ I. r — iM,! . ...'!' -  n w * '•«r •• - . ' »»L , > / ...

( c )  E v e r y  h o s |  
p l a y  p r o m i n e n t l y  
t h e  e x i s t e n c e  a n d  
s t a n d a r d s  f o r  t h e  
a p p l i c a t i o n  f o r m s ,  
h o s p i t a l  a n d  p h y s  

( f )  E v e r y  l o c a  
c r i m i n a l l y  i n j u r i o  
a p p l i c a t i o n  f o r m s  
s h a l l  p r o v i d e  a p p l  
e n f o r c e m e n t  a g e n  
a t t o r n e y  g e n e r a l  
f o r c c m e n t  a g e n c i t  
h i m  o r  h e r  a  d e s c  
c o m p l y .

T h e s e  p r o v i s i o n s  cl< 

s t a t e  e x p e r i e n c e d  d i  

W h i l e  t h e  T e x a s  / 

i s  c r u c i a l  t h a t  t h e  p  

f o r c e m c n t  a g e n c i e s  

t i o n  o f  i n f o r m a t i o t  

p u b l i c i t y ,  t h e  B o a r < |  

v c l o p  a d e q u a t e  s c r t  

g e n e r a t e d  f r o m  s u e  

A p a r t  f r o m  th  : > 

f a c t o r s  d e m o :  

t h o u g h  t h e  si ,  

h o s p i t a l  . . . •>•/;.<■• v 

s h a l l i n f o r m  . . . .  
t h e s e  d u t i e s .  T h e  a  

t o r i n g  o f  t h e  c o m p  

c o o p e r a t i o n  is  n o t  

b e  a d d e d  t o  t h e  s t a  

b e t w e e n  t h e  B o a r d  

c h a r g e  o f  p r o v i d i n g  

t h e  a t t o r n e y  g e n e r a  

b u t i o n  o f  t h e s e  f o r r  

o r g a n i z e . t o n  h a s  a  

t h e  a t t o r n e y  g e n e r a  

s m o o t h  o p e r a t i o n ,  

d i v i s i o n  o f  a u t h o r i t

153. C ,a . Go\ T  Ct 
885.

154. T ex. Rev. C iv. 
sis added).

155. Id. § 10(0.
156. Id.
157. See Gross, sup
158. Ca l . Gov’t C
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( e )  E v e r y  h o s p i t a l  l i c e n s e d  u n d e r  t h e  l a w s  o f  t h i s  s t a t e  s h a l l  d i s ­
p l a y  p r o m i n e n t l y  i n  i t s  e m e r g e n c y  - o o m  p o s t e r s  g i v i n g  n o t i f i c a t i o n  o f  
t h e  e x i s t e n c e  a n d  g e n e r a l  p r o v i s i o n s  o f  t h i s  A c t .  T h e  b o a r d  s h a l l  s e t  
s t a n d a r d s  f o r  t h e  l o c a t i o n ,  o f  t h e  d i s p l a y  a n d  s h a l l  p r o v i d e  p o s t e r s ,  
a p p l i c a t i o n  f o r m s ,  a n d  g e n e r a l  i n f o r m a t i o n  r e g a r d i n g  t h i s  A c t  l o  e a c h  
h o s p i t a l  a n d  p h y s i c i a n  l i c e n s e d  t o  p r a c t i c e  i n  t h e  S t a t e  o f  T e x a s .

( f )  E v e r y  l o c a l  l a w  e n f o r c e m e n t  a g e n c y  s h a l l  i n f o r m  v i c t i m s  o f  
c r i m i n a l l y  i n j u r i o u s  c o n d u c t  o f  t h e  p r o v i s i o n s  o f  t h i s  A c t  a n d  p r o v i d e  
a p p l i c a t i o n  f o r m s  t o  v i c t i m s  w h o  d e s i r e  t o  s e e k  a s s i s t a n c e .  T h e  b o a r d  
s h a l l  p r o v i d e  a p p l i c a t i o n  f o r m s  a n d  a l l  o t h e r  d o c u m e n t s  t h a t  l o c a l  l a w  
e n f o r c e m e n t  a g e n c i e s  m a y  r e q u i r e  t o  c o m p l y  w i t h  t h i s  s e c t i o n .  T h e  
a t t o r n e y  g e n e r a l  s h a l l  s e t  s t a n d a r d s  t o  b e  f o l l o w e d  b y  l o c a l  l a w  e n ­
f o r c e m e n t  a g e n c i e s  f o r  t h i s  p u r p o s e  a n d  m a y  r e q u i r e  t h e m  t o  f i le  w i t h  
h i m  o r  h e r  a  d e s c r i p t i o n  o f  t h e  p r o c e d u r e s  a d o p t e d  b y  e a c h  a g e n c y  ’o  
c o m p l y .

T h e s e  p r o v i s i o n s  c l o s e l y  r e s e m b l e  t h o s e  a d o p t e d  b y  C a l i f o r n i a  a f t e r  t h a t  

s t a l e  e x p e r i e n c e d  d i f f i c u l t i e s  s i m i l a r  t o  t h o s e  o f  N e w  Y o r k . 153

W h i l e  t h e  T e x a s  A c t  i s  a d m i r a b l e  f o r  i t s  i n c l u s i o n  o f  s u c h  a  p r o v i s i o n ,  i t  

i s  c r u c i a l  t h a t  t h e  p r o v i s i o n s  b e  v i g o r o u s l y  a p p l i e d .  F u r t h e r m o r e ,  l a w  e n ­

f o r c e m e n t  a g e n c i e s  m u s t  d e v e l o p  a n  e f f i c i e n t  p r o c e d u r e  f o r  t h e  d i s s e m i n a ­

t i o n  o f  i n f o r m a t i o n .  F i n a l l y ,  i n  a d d i t i o n  t o  t h e  s t a t u t o r i l y  p r e s c r i b e d  

p u b l i c i t y ,  t h e  B o a r d  s h o u l d  u s e  m a s s  m e d i a  t o  p u b l i c i z e  t h e  A c t  a n d  d e ­

v e l o p  a d e q u a t e  s c r e e n i n g  p r o c e d u r e s  t o  c o p e  w i t h  t h e  n u m b e r  o f  c l a i m s  

g e n e r a t e d  f r o m  s u c h  p u b l i c i t y .

A p a r t  f r o m  t h e  l e s s o n  l e a r n e d  f r o m  t h e  N e w  Y o r k  e x p e r i e n c e ,  t w o  o t h e r  

f a c t o r s  d e m o n s t r a t e  t h a t  p u b l i c i t y  r e q u i r e s  p a r t i c u l a r  a t t e n t i o n .  F i r s t ,  a l ­

t h o u g h  t h e  s t a t u t e  s p e a k s  i n  u n e q u i v o c a l  l a n g u a g e ,  d i r e c t i n g  t h a t  “ ( e ] v c r y  

h o s p i t a l . . . s h a l l d i s p l a y  . . . [ a n d ]  [ e j v e r y  l o c a l  l a w  e n f o r c e m e n t  a g e n c y  

s h a l l i n f o r m  . . . , " 154 it  p r o v i d e s  n o  s a n c t i o n  f o r  n o n c o m p l i a n c c  w i t h  

t h e s e  d u t i e s .  T h e  a b s e n c e  o f  a  s t a t u t o r y  s a n c t i o n  r e q u i r e s  t h e  c l o s e  m o n i ­

t o r i n g  o f  t h e  c o m p l i a n c e  o f  h o s p i t a l s  a n d  l a w  e n f o r c e m e n t  a g e n c i e s .  I f  

c o o p e r a t i o n  is  n o t  r e c e i v e d ,  p e r h a p s  a  p e n a l t y  f o r  n o n c o m p l i a n c c  s h o u l d  

b e  a d d e d  t o  t h e  s t a t u t e .  S e c o n d l y ,  t h e  A c t  d i v i d e s  t h e  c o n t r o l  o f  p u b l i c i t y  

b e t w e e n  t h e  B o a r d  a n d  t h e  a t t o r n e y  g e n e r a l .  A l t h o u g h  t h e  B o a r d  is  i n  

c h a r g e  o f  p r o v i d i n g  a p p l i c a t i o n  f o r m s  t o  t h e  lav  e n f o r c e m e n t  a g e n c i e s , 155 

t h e  a t t o r n e y  g e n e r a l  i s  r e s p o n s i b l e  f o r  s e t t i n g  t h e  s t a n d a r d s  f o r  t h e  d i s t r i ­

b u t i o n  o f  t h e s e  f o r m s . 156 S i n c e  t h e  m a n n e r  o f  d i s t r i b u t i o n  a n d  p r o c e d u r a l  

o r g a n i z a t i o n  h a s  a  s u b s t a n t i a l  i m p a c t  o n  t h e  c h o i c e  o f  t h e  c l a i m  f o r m , 157 

t h e  a t t o r n e y  g e n e r a l  a n d  t h e  B o a r d  m u s t  w o r k  c l o s e l y  t o g e t h e r  t o  a s s u r e  a  

s m o o t h  o p e r a t i o n .  A t  o n e  t i m e  t h e  C a l i f o r n i a  p r o g r a m  i n v o l v e d  t h e  s a m e  

d i v i s i o n  o f  a u t h o r i t y  158 A p p a i c n t l y ,  t h e  s p l i t  p r o v e d  u n w i e l d y  i n  p r a c t i c e ,

153. C a l. Gov’t  Coof. §§ I3968(b)-(c) (West Supp. 1980); see Geis, supra note 105, at 
885.

154. Tax. Ruv. Civ. Sta t . ANN. art. 8309— I, §§ !G(c)-(f) (Vernon Supp. 1980) (empha­
sis added).

155. /<■/. § 10(0.
156. Id.
157. See Gross, supra note 12, at 20.
158. C al. G o v ’t  Codu § 13968(e) (1974) (amended by 1977 Cal. Stats, eli. 636, § 4).
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for California amended its act in 1977 by placing all authority for law 
enforcement publicity procedures in the hands of the administrative 
agency in charge of the compensation program.159

For the present, the Texas attorney general controls the procedure by 
which Texas law enforcement agencies distribute information.160 Since 
the Act places a duty upon every local law enforcement agency lo provide 
information and application forms to every victim of criminally injurious 
conduct, the police are essentially the public representatives of the Board, 
and their efforts are likely to account for the majority of claims filed. The 
procedures adopted for the distribution of this information will influence 
the effectiveness of the program, but the limited manpower and budget of 
law enforcement agencies conflict with the need for widespread distribu­
tion of information and applications. Faced with this conflict, California 
has developed a system for the dissemination of information that promises 
to be effective as well as efficient, and Texas should consider the adoption 
of a similar plan. In a memo sent to all local law enforcement agencies, 
California Attorney General Younger outlined the standard procedure:

(1) Law enforcement officers are required to provide to victims of 
[jv'c] their families a shccl describing the victim program and where to 
obtain application forms. This sheet shall also identify a Victims of 
Violent Crime Liaison Officer and his telephone number. Ever)’ re­
porting officer shall indicate in his police report the date when poten­
tial claimants vcre provided with the sheet. Alternatively, a law 
enforcement agency may devise a system whereby potential claimants 
are notified by mail of the availability of the program and arc advised 
of the name of the Liaison Officer from whom further information 
may be obtained;
(2) All law enforcement agencies shall appoint a Victims of Violent 
Crime Liaison Officer. This officer will coordinate closely with the 
State Board of Control and shall obtain from the Board application 
forms which arc to be disseminated to the interested public;
(3) The program shall be discussed in general agency meetings and 
new and trainee officers shall be made aware of the program’s exist­
ence. 161

The establishment of a liaison officer serves several purposes. The local 
agency will benefit from this centralization of responsibility because less 
time will have to be spent on the education of the entire force. The public 
will benefit because such an officer will become well-versed in the provi­
sions of the Act and, as a result, will be able to respond to specific inquiries 
with greater accuracy. The Board will benefit because a liaison officer can 
serve as a watchdog by checking that the information is being distributed 
in accordance with the statutory mandate.

Although the statutory delegation of publicity duties to law enforcement

159. Id. (W est Supp. 1980) i he chief adm inistrator o f  the N orth D akota Crim e Victims 
C om pensation Hoard requested that all sections concerning the attorney general's participa­
tion be elim inated. Sec Cross, supra note 12, at 29.

160 rt-.x. Ruv. Civ. St a t . A n n . art. 8309— 1, § 10(1) (Vernon Supp. 19X0).
16 Issues, supra note 43, at 15.
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a g e n c i e s  e s t a b l i s h e s  a n  e f f i c i e n t  d e v i c e  f o r  i n f o r m a t i o n  d i s t r i b u t i o n ,  t h e  p o ­

l i c e  c a n  o n l y  i n f o r m  t h o s e  w h o  r e p o r t  a  c r i m e .  O v e r  f i f t y  p e r c e n t  o f  a l l  

p e r s o n a l  v i c t i m i z a t i o n s  g o  u n r c p o r t e d . 162 T h e  A c t  a t t e m p t s  t o  l o w e r  t h i s  

p e r c e n t a g e  i n  T e x a s  b y  c o n d i t i o n i n g  e l i g i b i l i t y  o n  a  r e p o r t  o f  t h e  c r i m e  to  

t h e  a p p r o p r i a t e  a g e n c y  w i t h i n  s e v e n t y - t w o  h o u r s . 163 I f  t h i s  a n c i l l a r y  g o a l  

o f  i n c r e a s e d  c r i m e  r e p o r t i n g  is  t o  b e  r e a c h e d ,  i n f o r m a t i o n  a b o u t  t h e  A c t ,  

a n d  t h e  s e v e n t y - t w o  h o u r  p r o v i s i o n  i n  p a r t i c u l a r ,  s h o u l d  b e  c o n v e y e d  b y  

s o u r c e s  o t h e r  t h a n  t h e  p o l i c e ,  i n  a l l  l i k e l i h o o d ,  t h e  b e s t  w a y  t o  r e a c h  t h o s e  

w h o  w o u l d  o t h e r w i s e  c h o o s e  t o  a v o i d  i n v o l v e m e n t  w i t h  l a w  e n f o r c e m e n t  

a g e n c i e s  i s  t h r o u g h  e x t e n s i v e  m e d i a  c o v e r a g e .  T h e  w i d e  r e a c h  o f  t h e  m e ­

d i a ,  h o w e v e r ,  c r e a t e s  a d d i t i o n a l  p r o b l e m s .  T h e  N e w  Y o r k  B o a r d  d i s c o v ­

e r e d  t h a t  m e d i a  “ b l i t z e s ”  r e s u l t e d  i n  a  d e l u g e  o f  c l a i m s  f i l e d  b y  i n d i v i d u a l s  

c i e a r l y  i n e l i g i b l e  f o r  r c c o v e  p e r s o n s  s e e k i n g  a  g o v e r n m e n t  h a n d o u t ,  o r  

p e r s o n s  l o o k i n g  f o r  l o s t  p r o p e r t y . 164 T h e s e  c l a i m s  r e s u l t e d  i n  s e r i o u s  a d ­

m i n i s t r a t i v e  b a c k l o g s ,  a n d  t h e  m e d i a  e f f o r t s  w e r e  q u i c k l y  d i s c o n t i n u e d . 165

T h e  p r o b l e m s  e x p e r i e n c e d  b y  t h e  N e w  Y o r k  B o a r d  m a y  p e r h a p s  b e  

a v o i d e d ,  h o w e v e r ,  b y  t h e  a d o p t i o n  o f  a  s i m p l e  c l a i m  p r o c e d u r e .  B e s i d e s  

e l i m i n a t i n g  t h e  i n c r e a s e  i n  a p p l i c a t i o n s  o f  i n e l i g i b l e  i n d i v i d u a l s ,  t h i s  p r o ­

c e d u r e  g e n e r a l l y  w i l l  r e d u c e  t h e  a m o u n t  o f  s c r e e n i n g  t h a t  w o u l d  o t h e r w i s e  

b e  p e r f o r m e d  b y  t h e  l i m i t e d  s t a f f  o f  t h e  B o a r d .  T h i s  p r o c e d u r e ,  a l r e a d y  

u s e d  i n  N o r t h  D a k o t a  a n d  M i n n e s o t a , 166 c o n s i s t s  o f  a  t w o - s t a g e  c l a i m  

p r o c e s s .  B e f o r e  a  p o t e n t i a l  c l a i m a n t  is  a l l o w e d  t o  f ill  o u t  a  c l a i m  f o r m ,  h e  

o r  s h e  m u s t  f i l l  o u t  a  “ d e c l a r a t i o n  o f  e l i g i b i l i t y . " 167 T h i s  d e c l a r a t i o n  w o u l d

162. Sourcebook, supra note 12. at 302.
163. Tex. Rev. Civ. S tat. An n . art. 8309—1. § 1(h) (Vernon Supp. 1980).
164. H. Ede lhertz i i  G, Gets, supra note 18. at 46.
165. Id. at 46-47.
166. See Gross, supr,; note 12, at 20. 26.
167. The following is a proposed declaration of eligibility form for Texas, adapted from 

the North Dakota form appearing in Gross, supra note 12, at 36.
DECLARATION OE E L IG IB IL IT Y

NAME________________________________________________________ PH O N E_____
ADDRESS_________________________________________________________ Ziff_____
By completing this form you determine whether you ate eligible to apply for 
compensation under the Texas Crime Victims Compensation Act. Check the 
statements that apply in your case. If  you cannot truthfully check all state­
ments, you arc not eligible for compensation through the Act and you will no! 
receive a claim form.
  I. The incident for which I am declaring my eligibility for compensation

occurred on or allcr January I, 1980
  2. The claimant (and/or victim) suffered bodily injury (or death) as a

result of the criminal actions of another.
  3. This injury (or death) was not the result of an automobile accident.
  4. The incident occurred in Texas.
  5. The incident was reported to law enforcement officials within 72 hours

or would have been reported except for a valid excuse.
 6. The claimant (and/or victim) cooperated with law enforcement offi­

cials daring their investigation of the incident.
  7. The person whose death or injury gives tisc to this claim did not know­

ingly nod willingly participate in the criminal incident.
1_ 8. The claimant (anu/or victim) did nui reside in the same household as 

(he criminal offender or his or her accomplice.


