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r.nui. As iu ( f t )  and ( f 2 ) , tlie cocllicients of £  arc positive and statistically 
significant.

VI. An Exfcit ionEquation
Sections IV and V provide evidence diat capital punisltment docs not 

act as a deterrent. Among the regressions in Tallies 1 - 3  there are no in- 
junccs in which the execution variable is negative and statistically sig­
nificant. 'J’here arc, however, reasons to believe that execution rates and 
murder rates are not entirely independently determined. Certainly the 
major impetus for new capital punishment legislation has been public frus- 
ujiion with the explosive growth of murder rates in the past decade.

Perhaps a more testable hypothesis about the relationship is that execu­
tion rates—execution; per conviction—are a positive function of murder 
rates because of the attitudes of prosecutors, juries and judges. Given the dis­
cretion built into the system at each level it is plausible that, other things 
Icing equal, more convicted murderers will be sentenced to death the 
lagltei the perceived murder rale.

A proper statistical evaluation of tlte explanation of variations in the 
mention rate between states is beyond the scope of this paper. Among 
ether purely econometric problems, the execution rale is a limited dcpcn- 
Jcnt variable. As mentioned earlier, since £  is frequently equal to the bound 
value, the estimated co-Ttcients will be biased. It is possible and relevant, 
however, to explore the issue in a tentative fashion, ignoring these difficul­
ties.

Only a few of a number of alternative regression formulations proposed 
ire shown here, liquations (Ici) and (ka ) in Table .| show the OLS esti­
mators for l i  as a linear function of murder rates lagged by one year, 
(Q /N ) - 1  ,and M , the non-white migration variable, liquations (m i )  and 
(m2) arc basically the same formulation, but are estimated using TSLS 
with current murder rates as ; n endogenous variable. Neither the (k 7 nor 
(m) equation.', provide much insight into the sources of variation in execu­
tion rates, thu'igh in all four equations the coellicient of M, as would he 
expected, is significantly positive.

The addition of I ,  the percentage of the population below the poverty 
line, and Q * , the rate of change of murders in the previous font years (esti­
mates not shown) adds no explanatory power. Nor—in seeming contra- 
diction to conventional wisdom—does a Southern states dummy variable. 
|( one eliminates executions for rape and burglary, the South shows no par­
ticular propensity to execute convicted criminals.

liquations ( 1 11)  atul ( 112) produce a more interesting result. The TSLS 
oiiinalors 011 the 1 nth routs of the variables arc significant and of the ap-
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ESTIMATES OF EXECUTION EQUATIONS

Equation/Year R 2 Constant Q /N (Q /N l.j M

kl
1050
OLS

.112 .0164 
(1 43)

-.000172
(-.24)

.0164
(2.26)

k2
19CO
OLS

.171 .00201
(.30)

.00144
(1-53)

.0127
(2.70)

m t
1950

TSLS

.145 .00431
(.27)

.00182
(-06)

.0263
(2.41)

m2
1900
TSLS

.154 .00344
(.49)

.00113
(1.15)

.0123
(2.59)

n l
1950
TSLS -  lOtli root

.3G0 •1.94
(3 .25)

2.04
(4.09)

.193
(2.10)

n2
1900
TSLS -  10th root

.230 •2.02
(-2.63)

2.00
(3.31)

.155
(1.44)

propriate sign. Wlicilicr nr not (hit comes dose (o capturing the true re­
lationship between l i  and Q /N  remains to he seen. 'These two equations do, 
however, so; est why equations ( ( )  and ( j )  show perversely positive ami 
significant signs for (lie execution coefficient, l i  is not an independent var­
iable in the determination of murder rates, hut perhaps murder rates iln 
partially determine execution rates, lienee a misspecificd form like ( f )  nr 
( j )  may produce a spurious least-squarcs statistical relationship.

VII. C o n c lu s io n

'The purpose of the empirical work in (his Article is lo test the hypothesis 
that capital punishment deters murder. Two important qualifications to 
interpretation ill the research arc necessary. First, statistical techniques ten 
hypotheses only in a limited sense of the word; they can only establish the 
likelihood that the available evidence is consistent wilh tiic hypothesis in
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tat\ ,  
set I  > /

question.Thus one might argue—I would not—that Ehrlich confirmed tha 
the idea that extra executions deter murders was consistent with one set 
uf observations. Other explanations that do net include capital punishment J 
deterrence might also be found consistent with Ehrlich's data.

Second, the techniques used here (and those employed hy Ehrlich) at-\ 
tempt to isolate the effect of executions on murders, h o ld in g  o th e r fac tors \  ^  
constant. Since other factors cannot be held constant in practice—changing 
execution rates might result in changes in’ arrests, convictions, and prison 
leniences as well—this study answers a different question than the one gen­
erally asked. This is not due to caprice on the part of the investigator, but 
to a lack of information about the criminal justice system.

Our analysis accounts for as many of the major, quantifiable factors 
as jxissiblc that explain state-to-statc variations in murder rates, then tests 
whether state-to-statc variations in execution rates also add explanatory 
power to the equation. Five variables—conviction rates, average prison sen­
tences, poverty, age, anil rural-urban migration—plus a special accounting 
variable for Southern states, do in fact explain a great deal of these state 
10 state murder rate variations. Variations in execution rates, however, add 
no explanatory power.

Estimates derived from regression analysis have value conditional upon 
die fulfillment nf certain assumptions about relationships underlying the 
behavioral model, as well as assumptions about the sources of error iu the 
data. Since one has relatively little information upon which to base a com- 
plrieTnndcl of the criminal justice system or to analyze the source of errors 
in the data, it becomes imperative lo test the sensitivity of the results to 
different assumptions.

The results displayed in Tables 1 and 2 establish insensitivity to as- 
itiinptions about the mathematical form of the equation and to specifica­
tion of the execution variable itself. For a reasonably broad set of mathe- 
nuticul forms and alternative estimators of the subjective probability of 
execution, one finds no evidence of an execution deterrent. See on Y 
ni.ilyzex the potential bias introduced by simultaneous determination of 
minder rates with other variables in the system—conviction rates, execn- 
tun) rates, prison sentences. Again, under a range of plausible assumptions, 
tlirrc is no evidence that executions an as a deterrent. Section VI explores 
the possibility that murder rates may systen 'ideally influence execution 
tjtrs. The results presented in Tahle ,|support such a hypothesis.

[ttst how the evidence presented licit: should influence one’s view on 
the issue of capital punishment deterrence depends iu part on one's per- 
ipcdive. It cannot he proven that executions do not serve as a deterrent to 
murder. Proof is simply beyond the capacities of empirical social science.



>At a miniimim, however, students of capital punishment must look else­
where for evidence confirming deterrence. We know of no reasonable way 
of interpreting the cross-section data that would lend support to tlte deter­
rence hypothesis. ‘It is important to observe that the economic approach to studying crime

( has value beyond the capital punishment issue. Simply because the threat 
of execution does not deter murder dors not mean that cither the length ol 
sentence or certainty of punishment docs not influence would-be criminals.

I The deterrent effect of conviction rates and sentences stands up well in the 
| cross-section regressions published Here. Nor docs the failure to lintl sta­

tistical support for capital punishment deterrence discredit the use of econo­
metric techniques to formulate and test rigorously hypotheses about crimi- 
nnl behavior. Its purpose is not merely to provide an empirical buttress for 
specific policy positions on crime prevention, but also to define tlie dimen­
sions of knowledge about crime and suggest ways of expanding them.
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A n  U n s c i e n t i f i c  R e f l e c t i o n  o n  C o u r t s  

U n d e r  t h e  R u b r i c  o f  T h e a t e r
i

\  M i ln e r  S. B a l l *

The emiy lorm  is l/ lk f i l inurnment fo r a thinker whose chie\ con­
cern it to lay hire the nmtcniling tln im i thut tcc\ the mediation nnd 
jiithurity o/ society thioti^h law, and lo  give some indicutiun, at 
least, o l how these processes uf mediation in fact operate, i'ur the 
entry is tentative, relleelive\stiggeslive, contradictory, nnd incom­
plete. It m inors the pervcrsitieinnd complexities 0/ life .]

The production of plays unlike the production of goods cannot be 
mainlined. 1 A performance of K i n g \ e n r  requires about as much time 
ird labor now as it did in Hlizahcthan'Isnghiml. Output per man-hour 
(ixilil he significantly increased in the llicaW only hy radically transform- 
r.ft'in quality, dynamics and nature, as, foXexample, hy abandoning the 
i.iimate medium of live performance for the quite different mass media of 
revision or film. Productivity gains are precluded in live performance be- 
crjsc what the performer dues is an end iu itsfdf and not ihe means to 
jfuJnction of some other good. Inasmuch as it iXinvtilucrahlc to greater 
nlmological efficiency through mass productiony>r speedier processes, 
dfjtcr cannot reduce its costs. \

The same is true of tlie inblic functions of courts. Some aspects of judi­
cal administration arc undoubtedly subject lo modificimous which would 
jvicttc its productivity, hut there is little that-can he do\e to cut the time 
^,1 p'uir of trials and oral arguments. Their costs can only multiply. The 
c/iiion, which gathers urgency as court workloads and docket congestion

• A ll. 1958, I'liiii'cion Uuivrnily; S.T.II. ly lii, I laivuul IJiiivcnily; (.1). 1971, lliiivroiiy nl (.’rur- 
( l  .livxiatc I'liifetuir nf l.aw, lt ii l|;rii0.ilmlrn l.aw Si In ml; Mrmlwr lit llie IV.Iiylrry nt Weil 
v<1, Mcmlit-r lit tlie Crui|;ia liar. Tlie llllnr will r» In ( i |i ir»  lir.nly llian li In tlimr
, 4! timl I m|ile wliu | if 11 vi ,l< ri I liiin lit fstrairr ilaiily nl ck|ill'.iinii liy llirir |h nr 11 at in,; -a I;; c -. I ll ■ 111 
, , ;aii|ii iii (lie lii.iiiiluii|il nf lliii etiay. lie liai iliincn In viiilicnliiaic Iiii ill.llll.I l.y 111.1 nai 11111,; 
, . 1. 1I1WI |<iriciviii|: llir 111 I i u i i i  llie vj|;aiic« lit a |miuli!r i ; i i  Ii liy anncialinn.

r y. | a u n :  r u n . 1 b, I j . i . i k  I ' nam k i  i i k i i . h  o n  i i i i i  .Sm -a iM i  taiiw ran j ( I 1. Kiiilainl nl. 19711) , i c -  
, - .u J  fimn riaiiMintrr'i Inm k  r e v i ew  u l  I I .  Cmmi/ii, 'I'm I ' a i i a i i i i o i  oi- I . l u i i .  Si nan u ( 19j H ) ,
. pV.I'a.I.. l l r .V . .||li ( 0119).1. Sir W. lUmim. & W. Iltiwi.il, I'i.diiiiiminii Ann—-Tim !:'■ iihiimu: On n u n  ■ 01 -72 (ojfift), 
v.S ci|iuin llie icl.iliiuitlii|i ul |iimliiilivily K.iilu ami llie llililiuluyiy ut livr |«-iluiiiiaiitr. ‘I lie 
uktuiiilil in lli'i u|irniii)| |iara;;i.i|ili ii a |ialc, |iallial iclli't'liu t nl llirir ni|;i;rtli«e luMinil.uiuii.
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S o p h i s t i c a t e d  b l . i l i i l i i . i l  e v i d e n t  e  b e c a m e  i i l i | x i i l ; m l  i l l  ( l i e  l i t i g a t i o n  n v c i  
d i e  i i i i i b i i l i i i i i i n : i l i i v  n l  d i e  d e . u l i  p e n a l l y  .1 d e c i d e  a y * ; t .  A s  p a r i  n l  i t s  
a i i . u k  m i  ( a p i l a l  p u n i s h m e n t ,  d i e  N A A f T  l . c j * a l  D e i e n s e  a n d  l - . d t u a -  
1i u 11. i l  I ' t i u d  s p m i M i i e d  a  s i . u i s i i i a l  s i l l i l y  n l  t a i ’ i a l  d i s c r i m i n a t i o n  i n  t h e  
s i . ' i u e u i e s  i m p t i s e i l  I m  i . i p e  i n  d i e  S o u t h .1 A l i n l i i i n u i s i  l a w y e r s  h a v e  r e l i e d  
m i  e v i d e n c e  u l  d i s n i i i i i u a l i i i y  i i n p u s i i i u u  u l  d i e  p e n a l l y  i n  a i j * i i t :  d i a l  i i  
v m l . u e d  d i e  I iiiii l e e i u l i  A m e n d m e n t ' s  y * n n i n i i l c e  n f  d i e  e i p i a l  p i n l e e i i u u  
u l  d i e  l a w s  a n d  d i e  I i " I t  1J 1 A m e n d m e n t ' s  p i n h i h i l i n n  u l  c r u e l  a n d  u n u s u a l  
I n i  111 s l m i i ' i t  ■ s . J S m  h  t : \ i d e i i i c  1 l e a l  l y  i u l h i e i i i  e d  d i e  i l e e i s i i i n  i n  l - m i i u m  1*.
1 . 1  i n " t i i ,  111 w l i i i h  d i e  S u p i i r i i i . A *  ( a n i i i ,  h y  a  l i s e i n l u i u  i n a i j * i i t ,  s t r u t  k  
d n w n  a s  d u e l  a n d  i u u i s u . i l  p u u i s h i i i e n i  d i e  i u i p n s i l i u n  n l  d i e  p e n a l l y  a i  
d i e  d i s i  l e l i u i i  n l  d i e  j u d g e  n i  j l l t y . "

A  i i m i i :  111111 I . i  1 i i i - i i  1.11 s i . u i s i i i a l  a l i a i k  w a s  i l i i e i ' e d  a l  u n e  u l  d i e  m u l c t -  
K i n g  l e g i s l a t i v e  i . n m i i a l e s  I n r  t a p i i a !  p n n i s h i u c i i i — i l t a t  i t  i s  a  l i m i t :  c l -  
l i i i n c  d e l e n e u l  i n  11 l i n e  1 h a  n  I d e  i n i p r i s u n i i i e i i l .  ' I ' l d s  a  11 a t  k  f i l l ' s  I n  d i e  
t e n  e v i s i e i i i e u l  d i e  p e n a l l y  i . i i h e i  t h a n  d i e  n i a n i i e i  i n  i v l i i i l i  i i  i s  i u i p n s e i l .  
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l u i e  d i e  ( ! n r : i i  i u  / ' u i e / e i  n .  X o i l l i  ( ' . t i l  0 I 11111 , ' w h i c h  p u s e s  h i g h l i t  a n d  l u i i n .

I .  l l i r  I i i i i i  i i i k^  " I  11» E l i l i l y  i m '  1 •*!•••« 11 «l 111 \ V i i I I i ; . i i i k .  / f m  i i i i  D i i i i i i n i u u l u m  i n  i l u
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V i . t l i s i i L . d  K v i t l c m c  t i n  I l i e *  D e t c r r e - i i  H l c r t  n l  C l a p i l a  I I ’ n n i s h n i r n t

leenlli A u ie iith iien t challenges in ta p i ia !  p u n ish m e n t in ip u sn t u n d e r  N 'm th  
(ia iu lina 's  m a n d a tm y  sc n tc m in g  pi need m e .

Ol th e  n in e  Jtisiites w iit in g  se p a ra te  tip in i.u ts  in  l-iiuiiun. Ju s tirc  M ar- 
shall, wilt! a lo n g  w ilh  Just ii c llre n n a n  w tm ld have lint nil th e  pen a lty  
tm in n s iitn lim ia l per sc. gave th e  nm st w eigh t it. the  s ta lis ti ia l ev itlem i: 
on d e te rren ce .11 I 'lu m  pi in r cases tu u s iru iu g  the h ig h lit A m eiiilm ein . lie 
derived th e  p r in t ip le  th a t a p u n ish m e n t is tr i te l  an d  tm itsu .il il it is 
‘'excessive an ti staves im  valid  leg islative p u rp o se .""  D evntin^  m ure  th a n  
hall nf h is d is tu ss in ii nl tin: pm  puses tu n re iv a h ly  served hy ta p ii.i l  p u n ­
ishment tu  th e  ' ’ I i i i i ly tn n te s te d  issue . . . w h e th e r it is h e lle r  th an  Iile 
im prisonm ent as a d e ie i i ta u  n> n i i u c ," 1 he s ta ted  th a t th e  de lta  te n t 
tlle t l ul r a p i la l  p tiiiish in t n i l is te d  nu  **lt»|;ii-;il hypm heses tlevuiil nl ev i­
dentiary  su p p o r t."  a n d  invoked  th e  s ta tis tica l s tu d ies  nl T h n is le n  Sellin , 
which fur h im  "d e im iiis tia ie  th a t th e te  is n u  in t re la i in n  lietw eeu the n u n - 
del ra le  am i th e  p re se m e  m absent e nl th e  t a p ila l sain  lin n ." I< l i e  tn m itil 
extensively Irm n S ellin  its “u n e  ul th e  lean iij; a n ih u r ii ie s  un  ia p i la l  p u n is h ­
m ent” an d  in c lu d ed  as ap p en d ix e s  in  his ■•pinion several ul S ellin 's tallies 
t uni pit i i i ij-i h o m ic id e  titles in uei^ lihm  inj* ah u liiiu u is i an il le te iilin u is l 
jiitisd iciiu iis." A lte i tm isn le i iuy* am i te je i i iu  ; o ilie r  possible* pm  puses fin 
capital p u n ish m e n t. In: to u t h ided :

( T jh e  d e a th  |ie n a lty  is an  extessive and  tin  tc tessa ty  p u u is lu u en i th a t 
v iolates the  l.iyjlith A m en d m en t. The s i.n is iii.il ev itlem i is t.n i n m  
v in tiii|; heyum l a ll th m h |.  Inn it is ptasuas.v i:. . . . | ' l  | l m e  is sulli- 
tie n t e v itlen te  itvailahlt: so th a t judges ta i l  t le t i in l in e , mil w lu -ih tr th e  
leg isla tu re  acted  wisely, hu t w h e th e r it had  any ..iiinu .il hasis w h a t­
soever h ir  ac tin g . W e hiive this e v id e u ie  In-line us now , ‘I hen* is nu 
ra tio n a l basis Im in m lm liu j;  th a t <a p ila l p u n ish m e n t is lint extessive,
It th e re fo re .v io la te s  th e  Ki|*hih A m e n d m e n t.1"

T h e  "ex tessive  an il u n u c tc s sa iy "  s tan d ,m l ul th e  Kiy;hih A m eudm taii is 
tbseu'-ially e tp iiv a leu l in  a su b s tan tiv e  d u e  p in t ess s tan d ,m l: th e  penalty 
is iim im s litti tim ia l il it l.nk s a ra im n a l b a s is ."  T h is  d u e  p im css .malysis

5 . HIM I I . S  . i l  ( M . h  v l i . i l l ,  | ,  i  i m i  i l l  i A«i|*). J i i t l i i r  l l i c i i i i . m  h .i i i i I l l i . i l  " i l u -
u v . i i l . i l l l u  L’ l i i l r m c  i m i i n i  i n l y  u n t i l  . i i i v ,  :i 11 l i t »IIh It i l  t l m v  n n l  m i l l  l u > n  •!>  | »• ••%«*, l l i . i i  l l i r  
l l l l l - .*  I i l i s i l l i  l l . tv  IU* I ; " . * ! ' )  i l i l i  m i l l  i l l » T l  l l l l l l  i l n *  l l l l l , I l  n l  i u i | * i  i . iM i i i i i  i n . "  h i  
dl J IH .  | i i v l i i i :  S l i i v ' . t l l  f i n i i i i l  l l i r  t l . i l  i t l  i l  . i l  C V l i l n u i :  t i l l  i l r l t i  I t:|i« «* “ im  ( . I I I  l i iv lV* “  l i l
.i l JU7 l»H K. i i  7 . ( J i i r l  | i i v l i i i '  I l i i * | ; i i « l i . i l . u l r i l / i  t l  l l u  r v  i i l n u i  m i  i l i ' l* i i i  i n  r  .iv . i n  
‘ i n i l i i i l i . i l  v l i i l i i i l . H  hi . i i  J' . l ’i. J i iN l i u ’ I ' n u i l l  i i l i v r i v c t l  l l i . i t  vi .i n m i i .i I v im l i i  v i n n i  
h i v i i |* |M il t  l l u -  \ i i  iy l l i . i !  l lu *  l i t  . l l l i  | i i ' i i . i t i y  I i iv u n i  l . r n i  i ' l l  I n  I n  ,i >i i |* i t Hu il<
| i l  I •’ • l l , ”  l l l l l  i l n  im i  y  | *|   l l  l l i r  v l in v \ l * l |*  l l ‘ t | l l l l i i l  I n  l i l l i l  I l»i* | n  l i . i l l )  u u m i u s H I i i H h I i .i I
hi. ,i l l / i l ,  I fi l l. Sn: W n l l r ,  injuii n t i l r  J, .* i JM’i H/l.

li. HJH U .S  . i l  11.11. I l i iv  |*i 111• 1111• ’ iv tiv . i Im* | i i i i  l«n I I I  I i )  | n v l  ti * l l i  r u n . u i .  n f  .*• 
Ji'.l HI I, l l l l l  Will v l l . l l  1*1) i i l l l i l V . f i l  l l )  l l l l ’  i l l V M H t n * .  III. ,|| HIM Mil ( l l u i | i r f .  I I . ill vv* i l l  1111* I, 
I ’d  ( I ' u W l ’ l l ,  ] . ,  i l l vv i n l i l l f ; ) .

M il ’  n i  I n i  |*i •* | i i i* l  I .  l i n l  n n  h \  ( u v i i i r v  l l i t u i i . i n  . n n l  M . i i  v l i . i l l  u . t v  i l i . i l  l l i r  ( . n i . i l i v
u j v  ’ n u n . i l l y  i i i m i i i p l . i l i l r  I n  l l i r  | i r n | . l r  n |  | | M> U n i l n l  S i . i l i v  , , / , /  ,«i ; iMt  ( M . i * • , l i . n l ,
j , m i i i  ••• i i»'*' iif- •“  JM’i l l im  | l l i c ' t i i i .m ,  )., i i i i i i  u n i i i | ; i

7. /*/. ;il J lf. r.l.
d. /if. ill 111/. IMI 
!», hi. ill .IIM Ml. 11711 71.
Ill lil. .il 7IMI ;*•',! (fnniunit1 Miillllt il).
I I -  l l l l *  |M IIM i | l l l *  l l l . l l  .1 |  .1* I I is l l l * !  *111 | ,  l l l l l l  .1*1*1 I l l l l l V l l . t l  l l  I I  Iv i V i i  * vj 11 Iv VIA. I f

l i.iv v i i | l | ( r v h  i l  I i )  111'.l l i « I s i . ls l ' t i  . * * • • i , i  • * . t   * * _______
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i ci iiiii c> d i a l  t h o s e  i l u l  l o n g i n g  t h e  t l e a i l t  p e n a l t y  o v c n o u i c  t l t e  Mpic*» t im p-  

i i m i  n l  i i i n s i i t i i i i n n a l i i y  a r t o i i l e t l  l e g i s l a t i v e  a f t  s . " 1-  W h e r e a s  i n  a  t r a i l i -  

i i m i . i l  H i a t u l e i s  h r i c l 1:1 s t a l i s t i i a l  e v i i l e n i e  is u s e d  i n  s t t p p u i i  t h a t  p r c s u i u p  

I iiiii. i n  I ' u i i i i i i n  t h e  e v i d e n c e  was u s e d  I n  a t t a c k  i l .
I I  th e  h ig h lit A m en d m en t dues p m h ih ii  u n n ecessa rily  severe p u n ish ­

m ents. th e  find ings m  .■•mlexsor Isaac H n  licit un  th e  d e te n e n t  e llec t nl capi- 
i . i I  p u n is h m e n t, re p n iie d  a year a lte r  /-‘mi miiii a n d  p u b lish e d  th is  sp r in g ,11

VI.iIi.iiim, 3 7 3  U S -  *W J  ( I ‘■'•til), a n i l  a n . d y i e d  a s  a  s u l i s t a m i v e  d u e  p .  m e s s  s l a i u l a t i l  in 
I ’ . u C c i ,  M u l l i n g  I I I .  1 ‘ i i i i i i h m e i i l  l i l  i h e  I ' . ' i n n r ,  7 7  I I . v k V .  I . ,  l l i r .  I t * , I  ( I ' .H i l J .  J u s t i c e
VI.iisImII l e t o g u i r e d  l l i a l  I n s  e x c e s s i v e  s i - v t - i i l y  p i i m i p l e  u n t l e i  l l i e  l . i g l i l l i  A i i n - i n h n r i u  
• j i . i t a l l c l s  i n  s n i i i c  w a y s "  a  s i d i s l . u i i i v t -  l i n t :  p i n t  e s s  a n a l y s i s :

I l it* i i i i u t - j i i s  i l l  n i i i - l  a n i l  i i i n i s i i . i l  p u n i s h m e n t  a m i  s i i l i s t a u l i v e  d u e  p i t i l e s s  he -  
i n n i i *  Ml l i m e  a s  I n  m e l g e  w h e n  l l i e  v n l i s l . i i i t i s e  l i n e  p i o c c s s  a i g u m e i i t  i i  s l a l i - i l  i n
l l u :  h i l l im 'M ig    m e t :  l i a a i i s e  i a | i i u l  p u n i s h m e n t  d i p i i v e i  a n  i i u l i v i i h i u l  n l  a l u l l *
■ lan i iU l . l l  i i g l u  ( i . e . .  l l u  o g l u  l u  l i l r ) .  . .  . * h e  S t a l e  n e e  As a  i m u p e l l i u g  i i l l n t s l  l u
p u n l y  i t .  . . . I I m s  s t a l e d ,  i l n -  s u l i s l a i i l i v e  t i n e  ( i i m e s s  a i g u i i i e n i  m i i i  a l e s  vvl i . i  I is
i - s i e u i i a l l y  U u -  111i n i a t y  | n n | , u s e  u t  t l i e  C i n e l  a m i  t l u i i s u a l  I ' l i n i s l i i u r i i l s  C l a u s e  u l  
i l u -  l . i g h l h  V m e m l m e n i  i . e .  | i i u i i s l u i i e u l  m a y  m u  l i e  m i n e  s e t  etc* I l i a n  i s  u i - i i s s a i y  
l u  s e i s e  I l i e  l e g i l n u a l e  i m c i c s l s  u l  I h e  S l u i e .

111.1 I t  s  a i  S a i l  l a )  t i l I I  ( M a i s h a l l ,  J . .  l u i u u o i n g ) .
I J Hut U . S .  a t  Si ' . i  ( M a i s h a l l .  |.. o m * l i n i n g ) .
|  i i  si t i •- M a i s h a l l  i l i . l  m u  m a l e  c n l h i l y  i l e a i  h i s  v i e w  n l  i h e  s i u n g l h  n l  i l u :  p ie *  

s l i m  p l u m  u l  i i i i i s l i l u i h u i a l U y  l u n i u l n l  l u  l l i e  l i g i s l . i l  i v e  c n u t t u u i i t  u l  i a | i i i a l  p u n i s h m e n t ,  
( ) u  i l u -  u n e  h a u i l ,  l u -  s l a t e d  l l i a l  i l m s e  « h . i l l e i i g i n g  l l i e  p e n a l t y  “ l i r a i  a I n - a v y  h u i d i - n  
u (  i l i - i im i i s n  i l l  i n g  l i i a l  i l  is e x c e s s i v e , "  n l .  a t  S l id  it .  I I I .  a m i  u u  t h e  u l l i e r ,  d i a l

| i l | e i | i n c  i l u :  I . u l  t h a t  a h u l i l i m i i s t i  h a v e  m u  | n n v e i l  m m - i l e t c i i e m i :  h e y u i n l  a l e a -  
s i m a l i l e  i l i m l u ,  t h e y  have-  s i i i i i - e i l i - i l  i n  s l u i i v i n g  h y  d e a r  a m i  i u u v i i i i i t i g  e s i d c m c  
l l i a l  I a p i l a l  p  1111 is l l  l i i e u  I is  l u s t  u i ' t c s s . i i y  a t  a  i l e l e n e u t  . . . .

1 . 1  a t  S l i t .
I n  i i * i s i n  i I l-i .u I i 's H u :  C m t l l  l i a s  a i i i u i l e i l  a g i c a l e i  p i i - s i i m p l i u i l  l u  l e g i s l a t i m i  l e t u i t i i u g  

i - i i m u m i i :  l i h e n y  I h a u  l u  i l i . n  l e s i r i t l i l l g  n m | e i n n n m i e  l i g l i l s .  ( . ‘m i i / u u r  l - Y i g u s i m  v .  M r i l p j ,  
I i ' j  t ' S  7'J l l  ( I t H i S ) .  W i l l i . i v u s u u  v . I . e e  O p l i r a l  C o . .  S I B  U . S .  - IBS ( ! ' J 3 ! i ) .  I . i u t n l i i  l e d .  I . a l im
t ' i i u i i i  v . N ' i . i i h n c i i e i n  t u r n  l  M c i a l  C m .  S S 3  O . s .  M 3  ( I I I I H ) .  m u /  d .  I . i i n m   C s s i s
i m i  M v i i m i v i s  u n  C i i n s O I U I I i i n .v I.  I . v v v  3 7 l i %  ( K i l l  e i l .  11*7: i ‘  h ’ i l / i  I t n e  V. I V . u i c .  -t in
I 1.s .  1 1 3  ( l * . U S | .  t . i i s i , ' i i h t  v .  C m  m e n  m l ,  3 B |  U . S .  I7 'J  ( I ' .Mif i ) ,  u m l  C .  C u n i i m u ,  i i i / i i u  
a i  l i l n  . I ii I u l l i .  w i n g  i l i i s  i h m l i l e  s l a n i l a u l ,  i h e  C u m  I w o u l d  a p p l y  l l u -  g i e a i e r  s n u i i u y  in  
p i m i s h m e i i l s  l e s l e d  ( m  a l a i i n n a l  l i . i s i s  l im l i - | '  l l u -  l . i g l l l h  A u i e m l l i i e u l .  / .' /. C m i m i e n l ,  
I h e  l i e , l l l l  I ' r m i l l y  t . ' . n e i ,  3 3  C .v i . .  I . .  l l l . V .  I ' J l iB . I J 7 I - 7 3  ( H U H ) .  l l  h a s  l i e e u  s u g g e s l n l  
l l i a l  i l u  d i m l . l e  s l . i i u l . i i d  m a y  h e  j i i s l i l i i - i l  h y  a  l l i e i n y  u l  j m l i i i a l  l e v i e w  u h i i l i  a n u i i l i  
g i e a i e i  d e l i i e l i t e  i u  h g i s l a i i u u  s u p p m u d  h y  i i i s i i u u i c i l i a l  j u i l i i y  t m i s i d e i a i i u n s - i e a s u i i i
n |  i u i i . i l  u t i l i t y  - i h a u  t u  l e g i s l a t i o n  m p p o i i e d  l i y  u i n i a l  j m l g m e i i l s .  U V l ' h i g i   / . 'm in i u m
/ , n e  l l u l e i  u m l  I ' n i i i l i l i i l i i i i i i i l  l l n n h l r  M i n i i h i i i l i :  'm i n e  . V n f e i  u u  / l i C / i i i l i  u l i u n ,  H3 V a n  
I j .  J J J  ( I ' . I 7 : I )  t ' i i i i i i  l l r i i  a n a l y s i s ,  l l u -  l e g i s l a t i v e  | i l l i p u s e  n l  d e l e l i c l . i O  l u l  r a p i l a l  
p u u n l i i m i i l  m i g h t  l i e  t i d i j e i l e d  i n  l e s s  s n m h i y  l l i a l l  l l u -  c l  l u l  p u i p u s e  l u u s l  u l l m  
a d v . n u ' i d  l e i i i l m l u m  t i n  d i s i u s s i u u s  u l  l e u d i u l i m t  a s  a  j l i s l i l i i . l i 'm i  l u i  r a p i l a l  p u n i s h -  
i i i e i i l , se e ,  r g . I m  m a n  v. I . e u i g i a .  l l l l l  I I  v  ' J IB ,  S l l J - l l l  ( l t i e i m . i l * .  |  . n m i t u i l n g ) .  . l l l i  
■ M e l s  .111. I . m m  m i  m g ) ,  3 I J  13  ( M a i s h a l l .  | „  m m  i i i  i i n g ) ,  3 ! l l  M3 ( I ' m g e i .  C . | . .  d i s u i i l i u g i ,  
I V J - M  t l ' n u e l l .  | . d l s s u i l i n x )  ( l ! , 7 'J ) ;  I ' . u l e r ,  m / n n  m i l e  I I ,  a l  l i ) 7 H ;  . u m m e i i l ,  i n / n i l  a l  
I J ! l 7  tun .

I I I I I  l u i  I I I - w a s  a p p o i n t e d  l u  l l u -  C u m  I ,  I u n i s  l l i a u d e l s  s t l l u n i l l f d  a I n l e t  s u p p l y i n g  
i s l . l i s i t e  l .n t< i . s I  s u p l m l I  l i u m  i m i i i m l i i i . i l  s o u i i e s  l u l  a i l  O l f g m i  • i  l e g u l . i l i n g  h u m •
• >l n u l l  I n i  h i m i n i  I l l s  I n ' u  I l e i e i V i d  l a v m a l . l e  i m m m a i i  i n  J u v l i i e  U l e m a ' s  u p i ..........
I m  d i e  ( a i m  I u p h o l d i n g  l l u -  s t . i i i i i e ,  M u l l i i  V. I l i e g u l l ,  l ittH U . S .  I I J .  I l ! l  J t l  ll' n . l  ( I tlllMyi 
a m i  l i . i s  h u u i m  a i l a s m  e v a i n p l e  n l  I h e  u s e  n l  b m i . i l  i c i r i u r  d a t a  i l l  u m v l i t i i l i m i a l  I i l i .  
' . ; . i i n m  V i e  I' I hi u n u ,  l l n  U s u i  Msl v n i i i m .  i i i i  S u n n  i l l !  l a i i m i '  Mo II'J ( I t *  I !*) .

I I  I > l u l l .  Ii ' I I I .  l l l l l  IS 1-1,1 I I | , | |  u l  C a p i t a l  I ' l m i s h l l l e l l l :  A M i n  s i i im  n l  I . i l e  ui 
l l i  i l l , .  I * i / l  i V'.'iii I. i n    v ' u  11, ( s i n  11 I m  l i i m n m i i  A n a l y s i s  n l  l l i i m a u  l l i h a i i m
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lie .ii i i n p i i r t i i i i t l y  on  d i e  t p i c s i i o n  n o w  h e  h i v e  d i e  ( a n t r i  i n  I 'nw ln . O n e  n f  

t h e  t w o  J u s t i c e s  w h o  h a v e  t h u s  f a r  i c v c a l c d  t h e m s e l v e s  w i l l i n g  n> d c i  l i t r e  t h e  

p e n a l t y  i i n i n n s l i l i i i i u i i . i l  p e t  s e  h a s  t e l i e d  i n  l i i ' g c  par. ' ,  n n  t h e  s t a l i s t i i a l  

i c v c -a r th  n l  S e l l i n  a n d  u i h e r s  vvln i  h a v e  l u l l u w e d  h i s  i i p p i u a i h .  M i l  l i c i t  

u i i i i u c d  t h e  n i e i h n d s  u s e d  h y  S e l l i n —g r a p l i i c a l  u u i i p a i i s m i s  n l  u n i t i i i d e  

t a le s '  i u  n e i g h b o r i n g  s t a t e s —a n i l  u s e d  a  i n u r e  . s u p h i s t i i  a t e t l  < e i . h u i i j t l e — 

in  ti It i p i e  r e g r e s s i o n  a n a l y s i s . ' - J  I I c  l u u n d  a  s i g u i l i i  a n t  d e l e n e n i  e l i c i t  its- 

s u i i a t e d  w i t h  l l l i :  l ive  n l  t h e  d e a t h  p e n a l l y  i u  t h e  U n i t e d  S t a t e s  o v e r  t h e  

p e r i o d  I i u i i i  l!l.'l!> i n  I'.lli!!, s p e r i l i i a l l y  t h a t  u u  a v e r a g e  I n r  t h e  p e r i o d  

s t u d i e d  e a c h  a d d i t i o n a l  e x e i t i i i u n  p e r  y e a r  r e s u l t e d  i u  s e v e n  u r  e i g h t  I c w c i  

iiiiii d e l s . 1,1 T h e  S o l i c i t o r  ( i e u e r a l  u l  t h e  U n i t e d  S l a t e s ,  i u  h i s  a m i u i s  b r i e f  

i n  / ' 'nii>/ i:r , i i i  1 le t I a l l e i i l i n n  i n  d i e  K l i r l i r l t  s t u d y  a s  i m p u r l a i t i  e m p i r i c a l  

e v i d e n c e  t h a t  c a p i t a l  p u n i s h m e n t  s e i s e s  t h e  l e g i t i m a t e  l e g i s l a t i v e  p u i p u s e  

i>l d e l c i i i n g  m u r d e r ; ' *  t h e  p e t i i i u u e r .  i u  h i s  t e p l y  h i  i d ,  s h a r p l y  a t t a i k e d

13.- Mulliph: legiessiun is a s l.ilis lli.il teihiiiipu- Im ,iii.dy/iug the ii'l.aluuship he- 
luecil a di-peiidtlil Variable, wlune hehavim is in he espl.iined. and .* - I ul im lf- 
pi-ndeiit ui i-xplaii.ilmy varialiles. Ihe aiiaty-.is uses a sample ul daia in I'sliiuali* an 
iipialimi lu ivhirli the dependent raii.ddi i> set iip ial lu a w iighlnl sum nl the cx- 
plaiialmy varialiles. t he weights ni 'uu-Hii ienls" asbuiiainl vsiIh Ihe esplauainiy 
s ai ta hit's aie ihuseii In iiiiiiimi/e llie sum id the sipiaied dilleiemes heliveen llu- ailu.il 
lahiey nl die depi-.uleiil variable and ihe valms lumpuled using llu- ngirssnm roiialim i 
(heme the lei III "least sipian-s : .  gli'bsiuu"). V g iap llila l II pn si malum ul a legiessiun 
Iipialiou wilh unly one cxp l.i.a lm y raii.ddi: nun I, I Ih: a "least sipiaies" Iim di.iwii 
ihuuigh the scatter ul (minis g*-m-iand hy plotling lln; dipi-mleiii vait.ilth; nu llie 
u-llital avis ami Ihe expl.uiatuiy* vanahh: mi llie luni/unlal axis I iiiiiuiiieiins is ton- 
li-imil wilh Ihe use id u-giessiun analysis me.isine and list emuumii n laliunships. 
Vie It. \Vunn.v( u 11 t  T .  Wiinn vi u l i , I • I'NIIMI IMII > I -!» (IM7U): I iulelsieiii, /.ignnm ii 
Muilrh in lilniiiiiiliiiliiie /'luiei'iliugi. Bn IIvmi-, I., Itiv . 11 Ilf. t i l l  33 It'i/'l; |heii*iii- 
allei i iled as Zi'tgiLlliuu iVfui/i-/i|.

Kegics-iiou analysis is heiug used wilh iiuuasing lieipieury in legal mmmeul.uy. .Vie,
e.g.. Ill.m lmall, Cuheu .<: I iiiIh k. MrnnliiliH lln: hwmhlc l in l l :  I uml I 'if : inilinli
mill Ihe Hemlenlinl 1‘i l l le l l l ,  nl Ihe I'nm. HJ V.VI i: l . . | .  |M;I (lll'/.l); Iheyei X MaiAtiiy, 
Ihe Xilt,llul tun Vfuu/iigi: uml llie //egu/iiiuui ■>/ i\‘ill III ill li.it I'nnlm i ■ i, I:. IIik v . I 
Ul V. M l (11173); I'iiili.lslein, .1 Slulii lnnl .Imifytii ul lii i i lly I'hn I 'n n lm , in lln In t i  ml 
l.n l l l l l , Bit I f vitv*. I.. IC c V*. J.'.l (IU 7ft); ! u ll, H im  h C Maiguli,, /i'egii-,mui fm i/iin n/ 
Ihe / / /e i l• n/ lliihiliilnli iy I. iiifi 11 Imn Ihii l .  In I hi/i/i u nl Him in,iinm im llji l i lnnmim
h,line,III l l l l l , l i e ,  ICI C.vc. I.. I n v .  III'IM (l!*7ft)i Null-. Ih ynm l Ihe I ' l l  mu In n , i :  m e  in 
I in/iliiyiiii i l l  Ih m  iiiiiiiiiliin i I. mu. S iiiiiiinn t  / ' i n n /  um l l l ih n liu l ,  n' t  IIahv . t I t iv .  ;t.*i/ 
(I!l7ft). I luwevei  th e n :  has  hee. i l in l .  dlbi iissiuu  in legal ju u im d s  ul tin- w ide  i .m g e  nl
i . b u l l s  w l i i i h  l e g l i - s b im i  s i m i l e s  n l  a  g i v e n  l e l . i t i u i i b l i i p  m a y  p m d m e  a n d  l l u -  s i a i i b i i i a l  
i i i i i l i uV 'e i s l i 'b  w l i i i h  u l l m  a i i s e  l i e l w e e n  a i i l l m i b  u l  i l i i b e  i n i d l n i m g  b lm l i e s ,  Ihil i n  
/ / i g i i ' t t i u u  . l l n i / i ’h ,  m / n n  a l  1 13 73; t . i * r i n ,  l i l m n l i m i ,  l i f e  l . l n u n i'i, m u /  l l n • l . n i n h .
I  I n '  I t n l r  n f  Vi i i  l u l  V i i i i l l t -  I ' l m l r m i , 3*1 I \Vv .<■ C u n i i x m * .  I ' i i i i i i .  J I 7 ,  J J H  l l ' l 7 3 )  ( m u
Hilling r.I.ilibliial ev idem e ml elleus ul racial ilileglalmu and .................   ed........I imi
(iiugl.Ullb uu li si bum s nl llliunl il y simlenlb). ‘ Ihe eiumiiilli li li i . i lliu  liv i.ih  llie ix-
i.u l ul llu* dis.ig ienls p iu iiiled  hy iiimumelili sludii'b even nl ielaimublii|ib mi n liiili
iiu le is imibidei.ilili l li r o i f lh a l agieemeul auumg nuiimiUblb. Vie, e g . l l  I'viim .ih, 
VIuniv, l lu  I I I I  b l, VNn l*n U l s Idil-lil (Jd id . I!lli3); |l. geUbiili, l in innnrln i Slinlni n /
In,ml in, nl llrliiiiuiii I Viuurv, !* I l.in.x. l.n . H it  (1*1/1 y; I ivialau. I 'm  i «./ l ln
I'nniiim ill I willin' //»/•*• i / i» in l lmeil nn n Ih iii lnuil n* .Viiuiugi Vme. v. in III vuim.v IN
I l n .M lb l l l  S is I lb Mi s mu I I IIMlXII imii s J'lth.'l (V /e ll.I II ed I'.iliH), liudm au . \ n l  I I,II
.Vnuiil I iiiniliin'i /'ii/* n ,  iu ill. al JB'I H7; l.iiia lau , .1 lii/'Iv, in ul al Jh7 *BI

lli l.in liih  IH73. iu /i i i i mile 11, al .I'm, I
li . Iliiel Ini ilie I 'nils'll Mali a as Vmii s Ciiri.ie al 37-311 lu llu* bumni.il y ul his 

.UglllTH nl, llu- S. *ln I Uu I .euei.il desi l lln d llu- I III lii h -sillily iu I tu u lei ms
V i l l i  p , i l l u m i n g  a s u p h t s l h a l e d  l . f i n u m l  a n . d v M s  l l i a l  a u . d w i d  , 1 1 , , l ,  u l  many
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i l l ) ;  D E T E R R E N T  E F F I ' .C T  O F  T 11 E 
I F . A T I I  P E N A L T Y :  F A C T S  v. F A I T H S

. 'I'lIF. Puotll.KM
Once again in the 1975 Term , tlie Justices o f the Supreme 

.'miit found themselves unable to express a unified position on the 
ilidity ol the death penalty. The problem is a complex one because 
t murky precedents, disputed facts, and strong emotional comrnir- 
lents. It is proposed here to address just one o f the issues raised in 
lie cases, the question o f the data supporting or controverting the 
let cr rent effect o f  the death penaltv.
In one o f the opinions in C/'regg v . Georg/./1—there was no opinion 

•r the Court—Air. Justice Stewart, speaking fo r himself and 
list ices Powell ami Stevens, stated: “ Statistical attempts to evaluate 
'lie worth o f the death penalty as a deterrent to crimes by potential 
'(lenders have occasioned a great deal o f debate. The results simply 
uve been inconclusive . ” 2 The Justice went on to cite w ith approval 
'ir position o f Professor Charles I,. Illack, that no conclusive evi- 
Intcc would ever be available on the question o f deterrence : -’1

Hans Z i-is il is 1’ inlVssor F.nu-i'iois o f l.aw  anil Kncin ln j’ v , l l n - I 'n iv iT s iiv  o f 
a, Saiiinr < tn !is iil:an t, V in ii ie.in l!a r I 'o iiiu l.ir io n .
' w s . a . ’ w  ti'Tv,).

I . l  a t 2 9 !II.

I . l. at 29? I .  i |i i ( i l i i i | ;  | ti . \«  ic, G m ' i i .m  I Y s i s i i u i m :  T i l l :  I m  vii.miii iiv  oi- C'M'liiri: 
si>\ l iM .v ia .  26  (197-1).

.117



Please i r .s j r t^ th c  fo l lo w in g  in  y o u r  c o p y  o f  T he  Sikmeiuc C ou rt 
R ev iew , ed i ted  b y  Ph il ip  13. K u r la n d  ( U n i v e r s i w R f  C h ic a g o  
Press, 1977):

In I Ians ’/ c i s c l ’s ar tic le ,  “ T h e  D e te r r e n t  E ffe c t  o f  the  D ea th  
P e n a l ty ,”  f igures 5 and  f? (p p .  330 and  337) w e re  t ransposed .  T h e y  
a re  g iv en  c o r r e c t ly  b e lo w :

Homicide Rate 
per 1 00 ,0 00  
People

Number 
of Executions

l'i:;. 5. U nited States homicide rate mid num ber of executions, I960 69,

States with Executions Status without Executions*

Allmillion Males und 0  s to las with  i u  e x cc u t 'o n s  f.utoi* 19*10 

I n..  K. I I d i n i r i t ' c  r a l e s  I 'M0 OVin  u i i h  a n d  w i i e . u v u i u n * . .
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. . . after all possible inquiry, including the probing of all 
possible methods of inquiry, wc do not know, and for sys­
tematic and easily visible reasons cannot know, what the truth 
about this “ deterrent”  effect may be. . , .

. . .  A “ scientific” —that is to snv, a sou mil v based—conclusion 
is simply impossible, and no methodological path out o f this 
tangle suggests itself.

It is the purpose o f  this paper to show that both the Court’s and 
Professor li lack’s views are wrong; that rite evidence we have is 
quite sufficient if wc ask the right question; and that the request 
fo r  more p roo f is bur the expression o f  an unwillingness to abandon 
an ancient prejudice.

I I .  T h e  S i i t u c i l u e  o k  t u b  E v i d e n c e
All studies that explore the possible deterrent effect ol e.ipi 

tal punishment arc efforts to simulate the conditions o f what b 
conceded to be an impossible controlled experiment. In such art 
experiment the population would be divided by some loiters prove--- 
(random ly ) into two groups. The members o f  one group, if con­
victed o f a capital crime, would receive the death penalty; the mem­
bers o f  the other group, if convicted o f a capital crime, would 
receive a sentence o f life in prison.

The random selection would assure al! other conditions that could 
possibly affect tlte capital crime rate remain the same within tie 
calculable limits o f  the sampling e r ro r - in  both groups, so titat the 
“ death penalty-life sentence" dillcicnee remains the only relevant 
difference between them.

Figure I shows the h.sic analytical structure o f such an experiment. 
This hypothetical graph, denoting the constellation that would cun 
firm the existence o f  a detc rcm  effect, begins with two populations 
o f  would-be murderers (X  -| Y -| '/.), equal in evcrv respect except 
that the one lives under linear o f the death penalty, the other dm-* 
not. (X )  is the number o f  would be murderers in both groups 
deterred, even by tlte threat o f prison; it can be read from the In 
bar and projected to tlte second. At the bottom end o f each bar ( ’/ ' 
is tbe proportion o f would be murderers wltnili even the threat o! 
the death penalty would not deter. It can lie read Irom the second 
bar and projected to the first. The crucial test is whether a group 
( X’ ) can be found w hit’ll would be deterred by the death pcnalis hut

L ife
Sentence

not deterred 
Leconte there 

is no death 
threat

\ fA

□ Del

I k .. 1 .1-'? jit- iiim n ta l |»;traiiit:m 
t lie  life scut cun*.

would not be deferred i 
statistical test that would > 
reveal a significantly low 
death penalty.

In principle, it should I 
in eaeb o f the three grotq 
only the murderers w ho I

1 Tin- ti ir.hliain is limited tn 
Dc.ub iVw.i.'/t; . / .Vcj;/,•(•'.*./ .1, 
(.‘ \m.\i. l ’i MMi.wi s*i is on IK

* T in* task n f o ii int; tlte i if
tin  ics o f the ji, i'miik who ,i id Ii. 
it a lim it t ic  c I fee I inn a net;.nii 
ch . I I ( I 'M  ed ,).
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Would Bu Murderers 
under

Life
Sentence

Death
Penalty

death  penalty

f  1 Q c,c‘ r,f,l V 2 Z A  Do l in e d

l it;. I. l '. \ | 'f t i i i i i - i t t . i l par.u liijm  shoseini; ;t (le tc ircn i efleet n f tlte de.itIt penalty ove r 
the life sentence.

would nor be deterred if ihere were only the ’life sentence. I lie 
statistical test that would establish the existence o f  group ( Y )  would 
reveal a significantly lower level of murders' under threat o f the 
tle.itIt penalty.

In principle, ii should he possible to identif\ individual members 
in each o f  the three groups. As a practical matter one can identify 
only the murderers' who have not been deterred/* K flo ris have been

1 I lie pa ra ilip in is lim ited to n iu id c r . Sec :tl\o , I io u im t ,  Ita ilcv , A '.i/ 'f mu! tbi 
Ib.ub I'cu.ilty: .1 Nenlcrti'il /f rv . i nl Di'hriciirc lii fc.nih, in l im i t '  I ’ n in i t.ns. 
(ill'I'I.M . 1*1'MM I Ml. N't IN t i ll . U M I i n St M l s l.IFi ( IVV'i).

•T he t.is); n f t ia c it i' tlte effect n f an c s p iiiin e n t.il ire .itiucn t tlm n tt-h  ease Itis- 
tu l i is n f the persons w ho li.n l heetl atfeeteil hy il is less dill'., n il if the Ite .llin t It aims 
it a positive elfeet not a negative, d e iv r iv n t one. See ' / : ; s i t ,  S \ \  It w t i i t  V im  m s 
ill. II ( |% f  nl.J.
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made to identify members o f the (V )  group. The Los Ang les 
Police Department, for instance, liled a report with the Qaliforni 1 
legislature in 1960 to the effect that a number o f apprehended rob­
bers had told the police that while on their job they hid used either 
toy guns or empty guns o r  simply simulated guns “ rather than take 
a chance on killing someone and getting the gas chamber . ” '1 Quite 
apart from this being hearsay evidence reported hy a very interested 
party, this is poor evidence, if any, on the issue. The unresolved and 
probably tmresolvabie difficulty i> w hether these robbers would nor 
have minded “ killing someone,’ ’ if the risk had b.cn no more than 
life in prison.

Figure 2 represents the paradigm diagram for proving the de­
terrent effect o f increasing executions. P roo f o f  deterrence would be 
established i f groups (Y i )  and ( Y j )  were found to exist.

I I I . Tin-. Iximssnu.K CoMitoi.r.Ki) K x i u i u m k n t

Such diagrammed evidence would he cogent if derived from a 
controlled experiment. H ow  morally and legally impossible such an 
experiment is can easily |>c seen if its details arc sketched out. In one 
conceivable version a state would have to decree that citi/.ens co. 
vieied o f a capital crime and horn on odd-numbered days o f the 
month would he .subject to the death penalty; citi/.ens horn on even 
numbered days would ‘ ace life in prison. A significantly lower m:m 
her o f  capital crimes committed by persons born on uneven d t\ • 
would confirm tlte deterrent effect. The date o f birth here is a de-. ice 
o f randomly dividing the population into halves by a eritciMn ti’ it 
wc will assume cannot he manipulated/

l l ie  cipiallv impossible experiment that would test the efleet "i 
dillercnlial frequencies o f  execution would require at least three 
randomly selected groups. In the first / roup  everybody convicted 
o f  a capital crime would be executed. In the second, only even 
other such convict (again selected by lot) would be executed. In 
the third, nobody would he executed.

I he data available to us fo r  study o f the deterrent effect ot the 
death penalty arc all naturally g rown■ none dcriv c from a c o n t r o l i e d

11 K i  I'o io - o i o n . ( t u  H d iis ix  S i  n .v h ; <i\" m i  l ) i  w u  1 'i .s .u .r v  l(> IV ( I ' W  .

• W n i’ric il. i \j» -iT ,in t i ih ii |k i^ ,  u f i o iiim 1, ci iii ii I ilc-m.iml ( /.us.iri.in dvli • c ■ >' *'it 
c v in -n ii iu li t r e i l i lu c . So-1» in tc r i cn tio ii, however. w m ilil iil lV d  llie  puritv «•! T' : 
experiment ciiilv if t lir.se 1 1 1 1 >ltiers were also l.irs iu lile il, i.e., if llic it ' i in i t ie i ’ l l i o n  
ila its  w ou ld Ciu0 1>rise a liijjh e l- t.itc u f f l l l l l ie  m u iik lV ls  ill , i l l llie iiu nu .il i lc . iv . r i .
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IK;. 2 . I . \ | i u i i i m - n u l  | i t r . i i l i t ;m  s l io w in jr  ;t ih - t i - n e n i  c lT e d  u f  i i ic r e a s in j ' tie . i . i le  u f  

lA e c u t iu n s .

cxpc"imem. Yet they nil arc analy/cd as if they had come from a 
tout. n\l experiment. The structure o f analysis is the same. What 
is missing is the prior randomization which insures comparability in 
all other respects, l lie analysis o f naturally grown data must try to 
reproduce comparability by other means. Since none o f these means 
is ever perfect, none o f  the studies based on naturally grown data 
ever completely simulates the impossible experiment.

It is this impossibility o f  the experiment am! the unavoidable im­
perfection o f  none.xpri internal data that account for despair of ever 
discovering “ cite nuth about this ‘deterrent’ e l l e c t . I h e  despair 
is unwarranted. Kven in the so-called natural sciences proofs that

s N u t i -  * U tp r ,r.
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arc incomplete have nevertheless, fo r good reasons, been accepted i 
the scientific coinimmirv.

Let ns see t hen w liar proofs have been afforded by the num. 
snulies thar have been done. They arc stared here, nor in their liK- 
torical sequence, bur in terms o f  the varying degree with which they 
approximate the ideal o f  the controlled experiment.

IV .  ITomic id i R ates w i i i i  and \vn hoi i nn: D eath P i v\t. i i

Tlie  first approximation to the impossible experiment is ih-.- 
simple comparison o f the capital crime rates in jurisdictions with and 
without capital punishment. Tbe comparison could take two forms. 
I lisrorically the first and most obvious comparison was made o f ihe 
capital crime rate in one state before and after the abolition o f the 
death penalty. I f  ir showed no increase, it gave ground fo r tbe belief 
that the withdrawal o f the death penally bad no ill ctfeet.” The 
second form o f simple comparison was between states that have tIn­
dent b penalty and states that do not have it."'

These early comparisons failed to show higher capital crime rates 
when there was no death penalty. Hut to take this as proof that the 
death penalty had no deterrent effect involved important assump 
tions. The before and after comparison implies that none o f tbe oth.ei 
conditions that could have affected the capital crime rate h :d 
changed betv . the two periods. The statc-bv-siate comparison 
implies that lii. states were identical with respect to the other 
conditions.

The first improvement on the simplistic structure o f these cow 
parisons was to put the before anil-after comparison side by side 
with developments in states which during that period had n» 
changed their death penalty rule. Similarly, the comparison between

“ ' l lu -  l iis i enm piv licns ive d m  m i In lo r i -a iu t ifte r in in p .tiis o n  were p iV 'O iud  
l»y I Imr.slen Sellin (<■ itic Koval Cnauiiissinu nn Capita) Punishment. 7 7 v  i V x i i ,  
Value of (liifilial I ' l i n i s h n u l tn s iio  ni inr. Kov.vi. Com w n .m s  us C m -h " 
I ’ e s iM iM r.M ' A pp . ti (O l id , s '/i?  1*0'!). S illin 's  u ii'ii iu r.u it liu n  is pnlilis lie .l i t n 
/M in i i ts  n r  i ii i: ( a i iu .m i , (,i~. Cj. .iImi Ism sn  i:n, I t i 1 1  l i . i in s s  us' 11 w h im . An:( IVs6 1 ; L'mii h Xvnnss, C m 'iiu , P i sisiimi.m, 111 iniKr (|ViVO; Siiu iIi-Im "!. U 
I I'm  (la filial Vniihiim m lii>:<re,t in Ih  /.. ::••*/c? Ol |. C iiim . I C. s / ‘..S’. I4S ' I '* ',J •

" ‘ Sellin , IIt'ihiciiles in li.ieini” i . -  an.I •fbalitii'iiii H l a i :  S m s  C 
( !w -ii \i P im m iw i -. i 115 ( IV i* : : Ite .l.Iis s . /7.-t Use uf .'he Death I'erally a l .n • 
S t a t e m e n t ,  15 f . n i m i  r . D i  m s : . ! .  41 i |s 'V O  / i m k i m ;  I I m  m s s ,  I ) ,  m a i l  s n  
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states was improved hy limiting it to contiguous states, fo r which 
the assumption o f  comparability seems more justified.

Taldc 1 provides an example o f  contiguous states comparison . 1 1
Only  in one o f the five groups is the homicide crime rate in the 

iio-dcath-pciv.iIr\ state (Maine) higher than in the other two states. 
In all others ir is either the same or lower. This is neither evidence o f 
.1 deterrent effect o f  the death penalty nor clear evidence o f its 
absence. Even contiguous states arc nor strictly comparable. Over a 
span o f  sixteen years, the period covered bv this table, the conditions 
favoring crime in those states may develop in different directions.

The state-by-state analysis becomes more convincing if averages 
fora long time period are replaced by the annual figures from which 
these averages were computed. In figure 3, the homicide rate in 
Kansas is compared with that o f  its neighbor states, .Missouri and 
Colorado. Kansas was an abolitionist state until 1935.12

Figure 3 allows several observations. First, that annual rates exhibit 
considerable random fluctuations. It suggests that changes from one

1920 1929 1930 1939 19-10 1919 1990 1995 195!iA
K.ms.r. icomes 
llll; dentil penalty

I Hi. 5. I Inmieitles pel’ 100,000 pnpill llion ill Missouri, ( inlnl'.nln, .iiui Kansas, l" ’0 t't.

11 '/l.M l-lN i, f. I l.wVKISs, lln le  10 l/l/i/ '. i, al 2A1.
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vcar to the next :ire unlikely to he significant. Figure 3 also shows 
iiv,t looking only at one state may lead to false conclusions. T he 
Kansas hoini.’ idc rate, except fo r the first two years, shows a sharp 
decline after 1935 and some early observers jumped to the conclu­
sion that if was the restoration o f  the death penalty that slid it. A 
glance at the homicide rates o f  Colorado and Missouri warns against 
this conclusion. The development o f the Kansas rare does not notice­
ably differ from those o f  the two neighboring states, which had the 
death penalty throughout the entire span o f years.

V. I.M I'UO V INC  C o M P A U A I I lU T Y

Comparing the development o f the capital crime rate in con­
tiguous states with and without the death penalty has been chal­
lenged on the ground that contiguity is nor a sufficiently solid guar-

P  V .' b  > • w-

anty o f  likeness. Three responses to this challenge have been 
forthcoming. One was to show that the contiguous states were in fact 
alike with respect to a great variety o f  factors Hint could, if they 
had diffcrced from state to state, independently affect the capital 
crime rate. Table 2 is an example o f  such efforts . ’ 11

t a w  r. 2
i n . M o c . m r i m :  I 'm u i i i .  n r  C o s i i t . i n t S i  m i s  0 » . m p u i i h  in  ( i u o i  i* I n r  T aih .i: I

( I 9 6 0  d a t a )

Mi<-)nV.ui> Imii.in;i Oliin

S ta tu s  I lf  t l l \ l t l l  | ll ' ll.ill ............................ • • i i ) 1 )

1 In iiiie iilc  r.itc ........................................... •i.t 4.5 3.2

I ' r n l u l i i l i t v  u l  a p p r e h e n s i o n  .................. .75 .Hi .85
l'i < it i.i 1 ii li t v  n f  c o m  ic tinn ...................... •2s .55 . ! !
I . i l in r  f o r c e  p a r t i c i p a t i o n  ( % )  . . . 54 .V 55.5 54.9

1 m i i i | ) | i i \ i n i ' i i i  i . i le  ("•',) ....................... 6.9 4.2 5.5

I’n p i i l . i i in n  a g e d  Is  2 1  ("/,.)  .................... 12.9 15.4 12.9

I le a l  p e r  c a p i t a  i n c o m e  (S )  .................. . . .  1,292 1,17* 1,27s

\ n m v l i i t c  p n p i i l a t i n n  ( v . )  .................... 1(1.4 6.2 9.K

C iv i l i a n  p o p u l a t i o n  (OOO's) ..................... . . .  7.KII 4 ,6 5 1 9,690

I’e r  c  ip i ia  p o v c i i n r t c n r
t ' v p c in l i i i i r e s  ( : ) ’ ................................. . . . I f .! 2S9 3 3S

l’i r  c a p i t a  p n l i e  - i v p c m l i u i i e s  f. sj*  . I I . ! 7 .6 9.11

“ Sl.llf .Ilili I'M .ll

11 F rom  Hn Kins \  C oh^noU ' i n .»///-rjt w 17H.



Michigan, rhe stare without a death penalty, hud no higlu-r homi­
cide rate than neighboring Indiana, even though it had a lower pro!), 
ability o f apprehension and conviction, a higher unemployment rate, 
a larger proportion o f blacks in the population, greater population 
density-all factors which should tend to increase the capital crime 
rate. On rhe other hand, it had a higher per capita police expenditure. 
Ohio had a low er homicide rate and a higher apprehension rare. ( )n 
most o f the remaining characteristics Ohio was in an intermediary 
position.

The second analytical de\ice fo r  improving comparability was to 
replace the comparison o f entire states In comparing more homo­
geneous subsections o f these states, such as communities o f com­
parable size or counties o f  comparable income levels. 14 The third, 
most sophisticated response to tlte problem o f comparability was to 
apply to ir a tool called regression anal\sis. This is an instrument 
designed mainly to resolve problems such as this which call fo r sep­
arating rhe effect o f one particular variable from the possible effect 
o f  a multitude o f  others.

l le fore discussing regression analysis in more derail, I turn to two 
additional efforts to sharpen the analytic approach aimed at detect­
ing the existence o f  a deterrent effect fo r  the death penalty.

V I .  Stt.AKi'iAiNo •i i i i . M kasi iu : o r  C aimiai. C iu m i ;
I f  the death penalty deters murder, the rate o f wilful Ivimi 

eidcs should show the effect. There are, however, grades o f  wilful 
ness and some type o f homicide will have a higher likelihood 
resulting in the tle.ult penalty. These types o f homicide should 
provide a more sensitive index for detecting deterrent effect, il one 
exists, than the overall homicide ratc.,B

The difficulty o f  developing such an index, o f  course, is the lack 
o f  adequate data. W ith  one exception, namely, the killing of a police 
officer, records are not generally separated according u the type ol 
homicide committed. An effort has been made to obtain counts of

" O ’. <\i;., Sm lic i l.unl, Murder and the Death Tetialiy, 15 J. (au.w. I..C . * I'.S.
C .im |iitii), Dues tl:e Death I'ettalty Troteet the State Ttdieet' in l l i i o i .  i.- .

I iii: I )i \ iii I’i nai i y is  Vmi im v M l (I'vi',- j ; \ ‘ «*|.|, Can the Dea'h Penalty I'te. 
('rim e? I ’ 1’itiMis J.-I ( tv!.* i.

1 Z i in i im ;  I l .n v l . i i i ' . ,  Deterrenee a n d  Maryjnal ( t r o u p 1, J . K i.y . i s  I .k iw i  

l ) l  I  IM ) .  I ' l l )  ( J u ly  IV T A i) .
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tirst degree murders from the country ’1, prisons."' Hut these numbers 
are affected by regionally differing apprehension and conviction 
rares, and indirectly also by dilTercntial standards o f plea bargaining 
and ju ry  nullification. Suflice ir ro note that this effort too failed to 
detect a deter enr effect o f the death penalty.

Kil linga policeman is a genuine “ high death penalty risk”  category 
and it is well recorded and counted. Again it was Thorsten Sellin 
who investigated them; table 3 summarizes bis findings. ' 7 liven this 
measure, rightly thought to be more sensitive than the general 
homicide rare, failed to reveal any difference between the threat ol 
the death penalty and that o f life impvisonmenr.

TAI11 .Is 3
R ati: o r  M i.'nicii’Ai. Poi.ici; K m .ini/., 1920-54 

(P er 10 years and Uitl,(iO(i jKtpukttion)

V'i 1'itiiisliiiii'iil Capital rtmisi.tifnf

..............00 ....................on
17

Massachusetts . . . .  
C onnecticut ........

a i

..............36 O hio ....................... ........................Til

Indiana ................... ....................M
Illinois ..................

Minnesota ..................
Wisconsin ...................

..............12

..............53
Iowa ....................... ....................sr.

Dakota ................... S. D a k o ta ..............
M ontana ...............
N ew  Y o r l ; ............

.......... ....................no

....................25

............N5 Chicano. l l l . l  .......... ..............  1.54............» -----*............................................... ...... J t ..............................

0 WilhcMil Detroit.
1 I I.

VII. Tnr. I'.i'i r . c r  o f  ! - . \ i :< : i 'i i o n s

A sentence is likely to deter by the differential degree o f fear 
it engenders in t h e  would be perpeinunr. !r has b e e n  argued, there-

" l i . i i l r v , Minder end Capital Punishment: St,line I'nrther l\vi,ie,tce, in 111 m e , 
note -I mpra, at 314.

Sellin, 77’e Ds.nl.' Penalty sod Police Safety, in S i.i. iin , note It) supra, at I ts , 
HI. H i.
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fore, that the dichotomy o f  jurisdictions with and without capir.il 
punishment is hut a crude approximation to the reality o f  the threat. 
W ha t matters was.not the death penalty on the books hut the 
reality o f executions.

One response to this consideration was to transform rhe death 
penalty—life sentence dichotomy into the gradations provided b\- 
thc number o f executions carried our during any one year. 1 v. iii 
return to this approach later. The other response was to try to find 
out whether publicized executions had a short-range depressing 
effect on the homicide rate.

Leonard Savirz recorded the homicide rates during the ei<di: 
weeks before anil after well-publicized executions in Philadelphia.1' 
I Ic found no depressing effect o f these executions, although he used 
one o f  the potentially more ensitivc measures o f  deterrence, rhe 
frequency o f felony murdeis t.:»hcr than the overall homicide rated”

A similar effort with Cali I >rnia data showed an effect, albeit an 
ambiguous one. W illiam Graves compared homicide rates during 
execution weeks with non-execution weeks.-" Me had the weeks 
begin on Tuesday in order to keep Fridays, the execution day in 
California, at the midpoint. 1 lie comparison (fig. 4a) suggested a 
depressing effect during the days preceding the execution and an 
increase in homicides on the days follow ing ir. Graves was puz/lcd: 
others considered the data as p roo f o f a counrcr-dcterrcnt effect. 
Conceivably the data could he rearranged, as in figure 4b, with rhe 
week beginning on Friday, the execution day. Flic results would 
then suggest a reduction o f homicides during the first three days 
follow ing executions compensated hy an increase during the rest n! 
the week. In any event, Graves’s data show, at best, a delaying rather 
than a deterrent effect, and the failure o f the more sensitive Philadel­
phia data to show any effect casts doubt on the strength ol the 
California result.

IS S.t'it/., A S t u J y  in O / i i / . i / I ’linisl.'iiiciit, :'> J.Ckim.I-.C.t. P.S. 13(i ( 105S).
, a A  c o u n t  o f  f e l o n y  m u r d e r s  ( f o r  t h e  n o n - l . t w v e r :  a h o m i c i d e  c o m m i t t e d  in  th e  

c o u r s e  o f  a n o t h e r  f e l o n y  M id i  as r o b b e r y )  t a n  h e  m a d e  o n l y  w i t h  " r e a l  d i l i v u l t y  
a n d  o n l y  iu  p l a c e s ,  s u c h  as P h i l a d e l p h i a ,  w h e r e  d e t a i l e d  p o l i c e  r e c o r d s  a r e  k e j ”

Ci r a v e s ,  77.v  Di'lctrcut liflcct r f f.'i I ’l in is l 'U n l :  h i in  I h n v
I in ;  I ) t : .v m  l ' i  n  \ i . n  in  A m i i i i c a  i  ’ 2 1 1 % ? ) ,  ( I h e  r e a r r a n g e m e n t  in  f i g u r e  -ti' is v e  

p r e c i s e  b e c a u s e  ilu- n i n e s  f o r  T u e s d a j s  t h r o u g h  1 I n u s d a y s  v ii! c h a n g e  m n U r  th e  
r e d e f i n i t i o n . )
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d>)
— Weeks w ith o u t e x ecu tio n s
—  w eeks w ith  execu tions

l if;. 4 . 1 lom ic iilcs (lu ring  weeks w ith  and w ith o u t executions.

V II . T i ik  Co s i him- i ion ok Isaac K hkmcii

Isaac Khrlieh was tlie first ro introduce regression analysis 
to clTorts designed to determine whether the death penalty had a 
deterrent ellect beyond the threat o f  life imprisoMnent."' This was ̂ I
a new, powerful way o f coping with the task or isolating the death 
penalty effect, it it should exist, tincontaminared hy other influ­
ences on the capital crime rate, h.hrlich's paper was catapulted into 
the center o f legal attention even before it was published, when the 
Solicitor General o f the United States cited it with lavish praise in 
his Amicus Curiae Brief in F o w le r  v . N o r t h  C a r o l in a ?'1 and delivered 
copies o f the study to the Court. The Solicitor General called it 
“ important empirical support fo r  the a priori logical belief that use 
o f  the death penalty decreases tlie number o f  murders . ” 1" 1

In view o f the evidence available up to that time, h.hrlich’s claim 
was indeed formidable, both in substance and precision: “ I A In 
additional execution per year . . . may have resulted in . . . 7 or 
fewer murders . ” " 1 The basic dara from which he derived this conclu­
sion were the executions and the homicide rates as recorded in the

-1 l-'lirlielt, The Deterrent i'.fjcrt of ('itfiit.il I’niiisbiiieiit: .1 Question of l ife >ntd 
De.tih, Wnrkim; Piper Nd. IS, Xaiinn-.i! liurcui nf Kcoiinmie Kvscarcli (1074>. "1 lie
paiter w ;c> M itixe(|uentlv published under llie same title  in an aidtrcvi.Hcd fo rm  in At 
Vxi. I'.i.ns. I t i v. )V7 ( 1975).

-- %  S. Cr. 5212 < ItTti). 8:1 Hcply lil ief, p. Jrt.

I'.lu licit, lime 70, j .v/ij.i, 05 A m . i .cov. Ki.v. at 414.
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S ta les w ith Executions States w ithout E xecu tions'

,  ’ A boli t ion  si,lies mul  0 s ta les  w i th  n o  execu t ions  since 1948 

I ' l t i . / .  u n i t e d  States h o m i c i d e  ,u n l  e x e e t i t i t i n  rates, l % 0  (TV.

United Stares (luring tlte years 1933 ro 1969. the former generally 
decreasing, the latter, especially iluring the sixties, sharply incre.is 
ing."' Figure 5 presents the crucial divergence herween I960 and 
1969. Khrlich considered simultaneously other variables that could 
a fleer the capital clinic rate through calculations I shall discuss 
presently."'’

IX . K kcui-.s sio n  A n a i .xsis

Regression analysis proceeds essentially in the follow ing man 
tier. Suppose one Itnew fo r certain ihat, aside from the possible

'• ''Data un murders from  */*/•«• Deterrent I'lJeel »/ ('.ijiii.il Vnuhhiiieiii: .7 (J:ii > 
tinu i,/ I ilc ,iii,t lie,iil\ Sources ami Data, ,Mav lvT>, Memorandum In  I I h ilich , 
Daia on executions from : Na tiona l Prisoner S i.n is iie ., t '.S. Ihire.m of Prisons.

;,i I- In lic h ’s •analysis included ihe fo litm  in ;: variables: ihe a r io t rate in murdci 
eases; I lit conv ic tio n  la ic o f arrested m u r.le i suspects; the rale of lahor Inree p.u 
l ie ip a lio n ; the uncm p lovm cm  la te ; the fi .u  iio n  o f the pnp iil u io i: in llie  a;;e t t r i ' i ip  
11 (ti ’ I, and pel capila income.
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dcrcrrenr effect o f  executing murderers, there was hut one other 
factor that influenced the capital crime rare: the proportion of men 
between the ages o f 17 and 24 in tlte total population. The analysis 
would then regin hy relating the capital crime rate in tlie various 
states to rhe proportion o f  voting men in those states, as in figure 6 .

I ii.. (> I Ivpmliciie.il ri l.iiiiinsliip lim \e e n  ilie e.ipii.il crim e r.i'T .an! tlie p ioportion  
of y •..!!£ men in tlie piipiil.iiimi.

The points in this graph tnav represent cither different jurisdic­
tions at one point o f rime, o r different points of time in the same 
jurisdiction, or Imth. The straight line (the regression line) rep 
resents the best estimate o f the relationship between the proportion 
of young men in the population and the capital crime rate. I he 
vertical distance o f each point from the regression line represents 
the residual part o f the variations in the capital crime rat , the part 
that remains unexplained after the effect o f the “ proportion o f young 
men”  has been eliminated. One then proceeds tn test whether these 
residuals are related to the frcuuency o f executions, l>v plotting them 
against the number o f executions in the respective states as in figure 7. 
If no relationship exists, a horizontal regression line will indicate that 
executions have no deterrent ellect (a ) :  No matter how executions 
vary, the capital crime rate remains the same. It a relationship exists 
(I/ ) , the downward slope o f the regression line would indiea'e that 
as the frequency o f executions increases, capital crime decreases, 
i li.it graph, one will note in passing, is in appearance indistinguish­

able from the finding of a controlled experiment, il one could he 
made.

The complete apparatus o f  regression analysis is more compli-
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cnted, primarily by encompassing several control variables, tint jtiit 
one, as in our example. .Main' more problems niusr be resol veil alonp 
the way. One rei|iiircincnt is to include all variables that affect rhe 
outcome. If one is omitted its effect could be erroneously attributed 
to one o f the included variables. This danger ol spurious correlation 
is panicwlarlv great il the analvsis is concerned with so-called lime 
series data, such as corresponding constellations o f  executions and 
capital crime over a series o f consecutive years.

Another rcipiircmcnt is that the analvsis account for feedhacl; 
effects, Estimates o f deterrent effects o f punishment, for example, 
may he distorted if they fail to separate the simple statistical associa­
tion between crime and punishment into its potential two compo­
nents: the ellect o f punishment on crime, and the possible reverse 
ellect o f crime on punishment. For example, an increase in crime 
may overload the law enforcement system and thereby increase the 
defendant’s chances of a lower sentence in the plea bargaining 
process.

A ll these and other technical refinements o f the regression analysis 
have bur one goal: to isolate, through a process o f  mathematical 
purification, the ellect o f any one variable upon the other, under 
conditions that exclude the interference from other variables. Uc 
gressioti analysis, thus, is but another eflort to simulate with the 
help o f nonexpcrimem.il data the experimental conclnioiv: outlined 
in figure ?. o f this paper . * 1 These examples suggest- the sophistication
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ul this analytic instrument, bur its sophistication is matched by a 
corresponding measure o f  delicacy. Applied to noncxperimcnt.il 
data, regression analvsis is not a naturally robust instrument. Its 
results can be drasricallv alfected by minor changes in the analytic 
pattern, fo r  which the investigator has, as a rule, many options.

\ \  E m u . t o n ’s D k i k u u i .n'C i-. C i .a i m  E v a p o r a t e s

Ehrlich ’s study, because ir ran counter to all the hitherto 
available evidence except that o f  Graves, and because it was intro­
duced into a litigation o f  historic import, received extraordinary at­
tention from the scholarly community.

First, Peter Passell anti John T ay lo r  attempted to replicate 
l.hrlich’s finding and found it to hold up only under an unusually 
restrictive set o f circumstances.2* They found, fo r example, that the 
appearance o f deterrence is produced only when rhe regression 
o|uation is in logarithmic form ; in the more conventional linear 
regression framework, the deterrent effect disappeared.2'1 They 
found also that no such effect emerged when data for the years after 
1962 were omitted from the analysis and only the years 1933— 
M were considered.-1"

An • (fort to duplicate Ehrlich’s findings from Canadian experience 
also f, ilei l." Kenneth Avio o f  the University o f  Victoria, after 
analyzing the thirty-five-year span, concluded that “ the evidence 
would appear to indicate that Canadian offenders over the period 
1926 60 did not behave in a manner consistent with an effective 
deterrent effect o f  capita! punishment.” 1-'

During 1975, the ) Wc L a v )  J o u r n a l published a series o f
articles reviewing the evidence on the deterrent effect o f  capital
punishment. Included in this series was a second attempt to replicate 
l.hrlich’s result bv William Powers anil G lenn Pierce .11'1 In replicat­
ing Ehrlich's work, they confirmed the Passe If-Tay lo r finding that

P aw  11 & Taylor, 7 7 v  /)eierreni Effect of Ci/i/Mf I’liiiisbinciit: Another 
\ I.l IS li I 97 5 t i ii i) i ii li lis h c il C o liun liia  I ’n ive rs ity Discussion Paper 7-1-7509), re- 
t-riiiti-il in Kcp le U iie f to r Petitioner, I'oivlcr e. North (.'moH/.'.i, ,\p |> . I ', at Tic.

‘•1,1. At f, S. ™  1,1. ar 5, f..
K i-n o c ili I.. \ i  in, f.',i/i/7,i/ l'nui,l:itiiiii in (\ni.hl,i: A 'I'im,•■Scries Analysis of the 

I),-ten,-nl 11 x I’M he; is (n iim co , I97 fi).

-1,1. ai 22.
• 'l lo w e rs  Picree, I he Illusion of Deterrence in /«. i.ie E hrlichE ew nrch oil

I i/j/7,i/ I’tiiiisbiiient, Hi Ym i: I ..J. I i7 ( 1975).
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Ehrlich ’s results w ere extremely sensitive to w hether the logarithmic 
specification was used and whether the data fo r  the latter part o f the 
1960s were included.’" Mowers and Pierce also raised questions about 
Ehrlich ’s use o f the 1 "111 homicide data in preference to vital-sta­
tistics data."’

Ehrlich defended his work in this series in rhe Yale kasc J o u rn a l  

by addressing some o f the criticisms raised against his stutly.:;,; 1 Ic 
refuted some, but not the crucial ones. In his article he referred o. 
a second srudy lie made o f  the problem, basing it this time on a com­
parison by sratcs for the yc;ivs 1940 and 1950. Ehrlich claimed tlv.it 
the new tcs" bolstered the original claim. But he described tltoe 
findings as ‘ ‘ tentative and inconclusive.” 1"  In the meantime. Passe!! 
made a state-by-stare comparison fo r  1950 and 1960 but did nor find 
what Eln lich allegedly had found. Passed concluded: “ W e know 
o f  no reasonable wav o f  interpreting the cross-section |/’.e., sraic-bv 
state| data that would lend support to the deterrence hypothesis." '

A particularly extensive review o f  Ehrlich’s time series analvsis 
was made by a team led by Lawrence Klein, president o f the 
American Economic Association.3” I lie authors found serious 
methodological problems with Ehrlich's analvsis. They raised ques 
tions about his failure to consider the feedback ellect o f  crime on the 
economic variables in Iiis model,'" although he did consi.lci otlur 
feedback effects in Iiis analysis, 'l liey found some o f Eh i ieh ’s tech 
meal manipulations to he superfluous and tending to obscure the ac­
curacy o f his estimates." l liey, too, raised questions about variables 
omitted from the analysis, and the effects o f these omissions on the 
findings. 13

Like Passed--Taylor and Powers Pierce, Klein and Ins collabora­
tors replicated Llir lich ’s results, using Ehrlich ’s own data, w hich in

31Id. ai 197-205. r * Id. at IS7 89.
Klirlicli, Ueieircitec: r.videttce ,vi,l Inference, 85 V.\i 1.1 ..J. 209 < I'C v .

37 Id. at 209.
3H Kisscli, The Deteirein I', [fee I of the l)e.nh I'tiinltv: /I Si.ttitiic.il /«■ *■ '

S i a n . I. .  Iti .v .  A I.K 0  ( 1 9 7 ' ) .

K le in , I'nr.st R ! ‘i ! . , tn \. 7'/.v Delete, hi I 111 eft of i/ l'iii!i.'l-ii:i in: .!■• ■!•
sessnirnt of the I'.stim.uet. 1’ j»cr r im iin iv .io ii '- i i Iiv  tlte I '.u h I on llc scan li on 11 
tc r rc iu c , Nationa l Aunk-ini o f Sc'ciH'cs (Jun.- I'>7Ti).
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that time he Iv.ul made available . 1:1 As in previous lcplications, 
I'lirlich's results were found to he i|iiite sensitive to the mathematical 
>|)ccification o f rhe model anti the inclusion o f  data at the recent end 
.,f tlie time scries.

By this rime, Ehrlich ’s model had been demonstrated to be pe­
culiar enough. Klein went on to reveal further difficulties. One was 
that Ehrlich ’s deterrence finding disappeared after the introduction 
of a variable reflecting the factors that caused other crimes to in ­
crease during rhe latter part o f  the period o f  analvsis." The inclusion 
of such a variable would seem obligatory not only to substitute fo r

w  * •
the factors that bad obviously been omitted but also to account fo r 
interactions between the crime rate and the demographic charac­
teristics o f  the population.

Klein also found Ehrlich ’s results to be affected by an unusual 
construction o f  tbe execution rate variable, the central determinant 
if the analysis. Ehrlich constructed this variable by using three 
other variables that appear elsewhere in his regression model: the 
estimated homicide arrest rate, the estimated homicide com etion 
rate, and the estimated number o f homicides. Klein showed that with 
•Iiis construction o f  the execution rate a very small erro r in the esti- 
n.ucs o f  any o f  these three variables produced unusually strong 
>|iurious appearances o f a deterrent effect.1" 1 Ic wenr on to show that 
the combined ellect o f  such slight errors in all three variables was 
;i!;cly to be considerable, and that in view o f all these considerations, 
l.lirlich's estimates o f  the deterrent effect were so weak that they 
“could he regarded as evidence . . .  I o f  I a countcrdctcrrcnr effect 
ol capital punishment . ’ ’ " 1 In view o f these serious problems with 
l.lirlich’s analvsis, Klein concluded: “ | \V |c s e e  too many plausible 
Aplanntions fo r Iiis finding a deterrent effect other than the theory 
'I1.1t capital punishment deters murder." And further: "Ehrlich ’s 
results cannot be used at this time to pass judgment on the use o f 
•he death penalty.” 1'

1 he final blow came from a study by Brian fo is t , one o f  Klein's 
collaborators on the earlier study. Since it had been (irmly estah- 
'I'licd that the fh r l icb  phenomenon, if ir existed, emerged from 
vvelopmenis during the sixties, fo rs t concentrated on that

11 is.
1,1. a r i l .

' 1 , 1 .  I t  2 1 , 2 ? .  

"1,1. :il2H to. 
1 /./..it !7 IV.
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decade.1* l i e  found a rigorous w;!%• ol" investigating whether the 
ending o f  executions and the sharp increase in homicides during this 
period was causal or coincidental. The power o f Forst’s study de­
rives from his having analyzed changes l o t h  over time and across 
jurisdictions. The aggregate United States time series data F.hrlrch 
used were unable to capture important regional differences. More­
over, they did not vary as much as cross-state observations; hence 
they did not provide as rich an opportunity to infer the effect of 
changes in executions on homicides.

Forst’s analysis is superior to Khrlich’s in four major respects:
( I )  It focuses exclusively on a period o f  substantial variation in the 
factors o f  central interesr. ( ? . ) Its results are shown to be insensitive 
to alternative assumptions about the mathematical form o f  the rela­
tionship between homicides and executions. The results were also 
invariant to several alternative methods o f constructing rhe execu­
tion rate, to alternative assumptions about the nature o f tlte relation­
ships between homicides, and other offenses, executions, and convic­
tions and sentences, and to alternative technical assumptions, f.f) 15v 
nor requiring conversion o f  rhe data to logarithms, Forst’s model 
does not require that false values be used when tbe true values o f the 
execution arc zero. (4 ) It incorporates more control variables.

i'orsr’s study led to a conclusion that went beyond that o f  Klein 
“ The findings give no support to the In pothesis that capital punish 
ment deters homicide.’ ’'1” “ Our finding that capital punishment . . . 
does not deter homicide is remarkably robust with respect to a w ide 
range o f  alternative constructions."""

X I .  T u b  O v B iu .o o k n i )  N a m  k a i  F.nim i u m i .n i

Forst saw that Khrlich, bv using aggregate data for .lie• k1 M*. c ’
United States as a whole, was forced to disregard the differences 
between states that had capital punishment and executions, and stares 
that had either abolished the death penalty or at least had ceased to 
carry it out. Khrlich’s model thus could not evaluate the natural 
experiment which legislative hist«»r\ had Innlr into the data. It 
Khrlich’s thesis that it was the reduction o f executions during the

1,1 B oo t, 77v  Dch'im u I'lfi't i i>! /*//../• '//.-///; ,7 Xm.v • (
the (Sl|*TLiiilurr 1776, 11iili)(.<>!• I .ip li) .
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.sixties rluir made rhe capital crime rate g row—were correct, then 
no such growth should obtain in tlie stares in which there could be 
no reduction in executions because there bad been none to begin 
with. Yet as figure S shows, r> • growth o f  the capital crime rate 
during the crucial sixties was as large in the stares without executions 
as in states w ith executions.
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People o f Executions

d  the
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••.it ioUi. am ii 'I he evidence on whether the threat o f the death penalty has
i mtu ci a deterrent effect beyond the threat o f  the life sentence, its uoim.il

-I ■ ..... substitute, is overu hclmii’gh' mi one side. None o| the eflotts to
j.,- . s !■ sharpen the ineaiairceiiiit yardstick hy replacing the overall homi-

k....  cade rate through more sensitive measures succeeded in discovering a
deterrent effect. N o r  did anv effort to sharpen the analytical insini 
iiients o f analysis help. I'.vcn regression analysis, the most soj-histi 
cated o f these instruments, after careful application by the scholarly 
comimtnity failed to detect a deterrent effect.

t lo in ic iile  Rate
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This then is ilie proper summary o f the evidence on the deter­
rent effect o f  the death penalty: I f  there is one, ir can only he minute, 
since not one o f the many research approaches-from f he simplest 
to the most sophisticated-v. as able to find it. ’ 1 The proper question, 
therefore, is whether an effect that is at best so small that unhodv 
has been able to detect it. justifies rhe awesome moral costs o f tlu- 
death penalty.

I can on ly speculate whv the question concerning the deterrent 
cfT-er o f  the death penalty has always been posed in its unanswerable 
form: whether or not i: has such an effect. 1 suspect that at the to o t 
o f  the resistance to the evidence is the very ancient and deeply held 
belief that the death penalty is the ultimate deterrent.

The  Solicitor General has called it a “ logical a priori”  belief. The 
logic probably runs as follows: I f  punishment has any deterrent 
effect (and surely it often has) then the most severe punishment 
should deter more than all others. Confronted with the failure to 
detect such an effect, those who share the belief have narrowed the 
claim. On ly  certain types o f  capital crime, they say, not all. are 
likely to he deterred. The Court in Gregg v. ( ie o rg ia  gave two ex 
amplcs, rhe hired killer and the "free murder’ ’ by a life prisoner: ''

Wc may nevertheless assume safely that there are murderers, 
such as those w ho net in passion, for whom the threat o f death 
has little or no deterrent effect, f’ ut for many others, tlie death 
penalty undouhtedlv is a signi icant deterrent. There arc care­
fully contemplated murders, such as murder for hire, where 
the possible penally o f death may well enter into the c o ld  cal 
cuius that precedes the decision to act. And there are some cate­
gories o f murder,such as murder Iiv a life prisoner, where other 
sanctions may not he adequate.

I f  these are the best examples, the others must he poor ind-cd. I In' 
murderer fo r hire, knowing himself fairly safe from detection, is not 
likely to lie concerned over the difference between death and prison
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for Jifc. ' f l ic  “ colil calculus”  that moves the hired Killer must surely 
•ell him how small the probability is that he will he caui'hr/ ' ’1 A good 
parr o f  his careful contemplation goes to avoiding traces.

1'he life prisoncr who Kills is even a more interesting example. 
\r first glance, the argument seems so irrefutable, that this tvpe o f 
homicide is occasionally rhe last capital crime on the stature hooks 
before the death penalty is abolished. It is a prize example because 
.in “ logical a priori”  grounds his is bv definition the “ free murder" 
under rhe law. Ag;d •. it is usefi to look at the fae'.r which Sellin 
was the first to ilii ue. l ie  found that, in 1965, the vcar *for which 
he collected the i ixreen prison homicides had been committed
by men convicted . mrder. Since not all murderer', in prison arc
there w ith a life sentence, the true number o f these “ free murders’ 
is likely to be even smaller . 51 In fact, o f  course, the “ free murder" is 
probably altogether a figment because most life prisoners have 
Mime hope rtf being released before the end o f  their natural life, a 
hope that would be destroyed bv a second murder. A prison, more­
over, has w ays o f  its own o f punishing such a double murderer.

It is only lair, however, to rake these examples o f the Court for 
what they are, efforts to bolster with reasons the unwiilinoiuss to 
abandon the ancient sentiment. In that sentiment, the belief in de­
terrence plays but a small parr. It is the belief in retributive justice 
that makes the death pcnaltv attractive, especially when clothed in 
a functional rati mali/ation. The belief lias ancient roots, even if the 
rationale is modern. ’ I he Court in C/'/rgg apprnvin'jlv cites I ' n n ih v i
c. C ic o iy J , i : ' r’

The instinct for retribution is part of the nature of man, and 
channeling that instinct in the administration "f criminal justice 
serves an important purpose.. .  . W hen people beein to believe 
that organized society is unwilling or unable to impose upon 
criminal olTcnders the punishment they ’‘deserve.'' then there 
are sown rhe seeds o f anarchy.

1 An in te rv iew  cnnics tn  m ilu ! vvitli ,i fn r iiu T  wattlen o f i lu  (am i; O n in tv  Jail 
' !«i i l i i l no: Iie liiu i in i l i i - i l iw i l i  I ' l ' in l iv . l lu  iix t t i  icw 1 1  i-K n l i . i n i , ' You ua an. 
..■a w m ili l ix e ii lu ,n a u  to  i*scenic .i l i im l Killer?”  T h e  w .m ien 's answer as I 
r . iim m lic r ii was; ' I shall cross that I* iiili'c w h in  I m in e  tn  it. In iiiv mam v. ai s 
lu re  in i lu  (am i; (Iihiiiiv Jail. I have vet to  in n :  llie  t in t l i i i f . l  K iller. I lux aie 
never iM iij. lu , a lih o iij.h  ( . 'l i i ia iio  woo l.I In* a ijn o il place to e .i 'i h l im n . '

'S e llin . I'rhoil I l(iiiii,i,l ea. in Si I i t s ,  note 10 al I > : . I *" ;  see also ItlilHiU
11don K i li i i i ' i i .m J Dtwih l ’in .i ln  l.i\h l'iii< iii, * > I'msos J. i i*r 11.
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The depth o f  this feeling was revealed in a strange interchange 
during oral a;gw. ‘nt between .Mr. Jusrice Powell and Professor 
Anthony Amsterdam, cotirsel fo r  tlie petitioners:”"

M r. Jusrirc Pa-vtell:
Let me pur a ease to you. You've heard about HuehenwaKI, 

one o f the camps ir. Germanv in which thousands o f Jewish 
citizens were exterminated. . . .  If wc had had jurisdiction over 
tlie commandant o f Ihieheuwald, would y o u  have thought 
capital punishment was an appropriate response to what that 
man or woman was responsible for?
M r. A m sterdam :

. . . We all have an instinctive reaction that says, "K ill him.’’
. . .  I>iit I thin!: the answer to the question that your 1 lonor is 
raising,. . .  [to | be consistent with the Kth Amendment to the 
Constitution . . . iiiv answer would be, “ No.”

Air. Justice Powell asked the same question again, tins time about 
a man who might destroy New A or!: City with a hydrogen bomb. 
Amsterdam’s answer, o f  course, was again no.

Significantly, both examples went to the issue o f  retribution, no: 
deterrence, li is hard to think o f  any crime that would be les-. 
deterred by the difference between the death penalty and life im­
prisonment, fo r instance, in Spand.m prison. The sentiment in 
favor o f the death penalty does not stem from the belief in its 
deterrence and perhaps we overestimate altogether the importance 
o f  that issue.

Nowhere was the worldwide decline o f the death penalty sign'll’ 
icanrly connected with arguments about its elfeeriveness or the 
lack thereof. In some countries abolition became simply the logical 
end-point o f a gradual decline in executions, probabU accompanied 
by a para. Id change in moral sentiments.

In oilici countries, abolition was clearly an expression o f mural 
sentiment. be first tic jure abolition ot executions in czarist Kussu 
goes back to \.n. 1 0 2 0 .  (capital punishment reappeared in the four 
tcentlt cent itry but was again abolished w ben I'li/a belli ascended the 
throne in 17 - 12 .  On both occasions, rhe issue was one o f moralits no: 
expediency/" In ( icrmanv, 'he 1 0  Id Constitution abolished the death

I iic cu llom tv o vvu r iv il i lm iii ! ; a iy um rn i in Wunj  ni: ,v U ’.iv /i/tf S »»•’ 
diirnlia.i; tr .m -,01 iliis l u t o i t I  V o . " t  S tU |,,u  ’ 1 1 ,

• • ' l )n  miii I,ill iu iym u ', r i l l i n ' gu ilt \ o r mu . . .  I)n  nn: ilc s tin v  .1 <tl 11 is«i.n 1 
w e n  in i.ise (Iis iiIi is w e ll t le xe 'v d l." IV .i.iiiiv i'.t u! tlu  ( i ia i i i l  Prince «•! K ie \.

penalty as a deliberate act of re 
death penalty, legally or illegal 
In Grcar Britain, after a centt 
won when a man, protected b\ 
justice, was executed fo r a crim

Ceylon abolished tbe dentil 
pentlenee, as an act o f  Btiddh 
toward abolition reflected prin 
ment o f  tlte first Austrian rep* 
punisbmenr as a renunciation < 
semi-fascist- chancellor rcstorei 
political threat to the undergroi 
again abolished the death penult' 
then also for cases triable undi 
social’sr political opposition in t

Ab.ilition o f the death penal 
change in cultural sentiments, il 
legislators or its government, b 
ishmcnr will end on ly when o 
people, a majority o f  whom no 
tbe last to change. The legislator 
and our Supreme Court Jusrii 
earlier.

Sentiment fo r the death pcna 
during the last decade, stimula 
violent crime during the secom 
the demand for the death pcna 
believe it will make law cnforcen 
to analyze the growth o f  this pi 
Gallup polls on the death pcna 
alyzeik Senti.ienr fo r  the death 
and then only among the white | 
death penalty, always far licit* 
whites, remained unchanged. In t 
penalty among whites and black- 
average for tbe country. For tbe h

IDS \.u. I l i / . i l i r i l i  | ii i! '|« im iiI )v  pnm iisc il 
tal.c im  lilV . Adams, f.'.i/'.V.ii I'linisbiih'ii; 
\  \ t . J. Com >. I.. V,‘ >, y~f, ( 10 : 0 ).
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penalty sis a deliberate acr o f repudiation nf the 1 liricr era, when the 
ilcath pcnnlrv, legally o r illegally imposed, elainieil millions o f lives. 
In Great Britain, after a century o f  controvcrsy. the aholitionisrs 
won when a man, protected by all the vaunted safeguards o f British 
justice, was executed for a crime that he had nor committed.

C e y lo n  a b o l is h e d  th e  d e a th  p e n a l t y  w h e n  i t  a c q u i r e d  its  in d e ­
p e n d e n c e , as a n  a c t o f  B u d d h is t  f a i t h .  In  A u s t r ia ,  rh e  m o v e m e n t 
t o w a r d  a b o l i t i o n  r e f le c t e d  p r im a r i l y  m o r a l s e n t im e n ts . T h e  p a r l ia ­
m e n t o f  th e  f i r s t  A u s t r ia n  r e p u b l i c  u n a n im o u s ly  a b o l is h e d  c a p i t a l 
p u n is h m e n t as a r e n u n c ia t io n  o f  rise  m o n a r c h ic a l p a s t. I n  1933, a 
s em i fa s c is t c h a n c e l lo r  r e s to re d  th e  d e a th  p e n a l t y  p r im a r i l y  as a 
p o l i t i c a l  t h r e a t  t o  th e  u n d e r g r o u n d  o p p o s i t io n .  T h e  s e c o n d  r e p u b l i c  
a g a in  a b o l is h e d  th e  d e a th  p e n a l t y , f i r s t  in  o r d i n a r y  c r im in a l  cases a n d  
th e n  a ls o  f o r  cases t r ia b le  u n d e r  m a r t ia l  la w , la s t u se d  a g a in s t th e  
s o c ia l is t p o l i t i c a l  o p p o s i t io n  in  th e  c i v i l  w a r  o f  1934.

A b o l i t i o n  o f  th e  d e a th  p e n a l ty  th u s  has r e f le c t e d  in  th e  m a in  a 
c h a n g e  in  c u l t u r a l  s e n t im e n ts , i f  n o t  o f  th e  p e o p le , so a t least o f  its  
le g is la to r s  o r  its  g o v e r n m e n t .  In  th e  U n i t e d  S ta te s  a lso  c a p i ta ! p u n ­
is h m e n t w i l l  e n d  o n ly  w h e n  o u r  c u l t u r a l  s e n t im e n ts  c h a n g e . T h e  
p e o p le , a m a j o r i t y  o f  w h o m  n o w  f a v o r  th e  d e a th  p e n a l l y ,  w i l l  b e  
th e  la s t t o  c h a n g e . T h e  le g is la to r s  w i l l  p r o b a b ly  c h a n g e  b e fo r e  t h e m ;  
a n d  o u r  S u p r e m e  C o m r  J u s t ic e s  c o n c e iv a b ly  m a y  c h a n g e  e v e n  
e a r l ie r .

Sentiment fo r the death penalty in the United States has grown 
during the last decade, stimulated by the unprecedented rise in 
violent crime during rhe second half o f  the sixties. In such times 
the demand fo r the death penalty grows because it is so easy to 
believe it w ill make law enforcement more effective. It is interesting 
to analyze the growth o f this popular sentiment. In figure 9 , four 
Gallup polls on rhe death penalty spanning sixteen years are an­
alyzed. Sentiment fo r rhe death penalty iliil not rise until 1967, 
and then only among the while populatit n. Black sentiment for the 
death penalty, always far below the corresponding figures fo r 
whites, remained unchanged. In rhe South, sentiment fo r the death 
penalty among whites and blacks has traditionally been below the 
average lot the country, l'or rhe blacks, this is srili true; their propor-

1175 u> .  I l i / . i l i r i h  p i i q i o r t e i l l r  p n m m r d  ( i m i  il iac i f  sin- w e r e  slu- w o u l d
n l  r  n n  l i f t s  A d .un - i .  c '.i /i // . t/  I ’ liiiiil.'iih.'iii in  ln i li c r i . i l  .m i  S ov ie t C r iw in .i l  / . . o r ,  1,‘S 
'  w .  | .  ( . ' ii.wis  I . (7 5 ,  57(1 (1V 70) .
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rion favoring the ilcatli penalty has been declining, l eaching in 197t5 a 
new low  o f  24 percent. Among the whites, sentiment in the South 
has caught up with that o f  tlie country as a whole, at 70 percent.

U .S .  I t i ta l Sou th '
I’l-fCrnt rj.or.nq
D-vth Fruity

*Sout*» Atl*nt*c ami Cental

° Slnltli Atl.llltif 1111(1 Sriiilli Ci t'U.il.

l- lti. 9.  P r o p o r t i o n  o f  w h i l v .  a m i  h l . i c l . s  f . n t i r i n g  t h e  i le ; i th  p e i i . i l tv ,  107»t>-7/1 (CIu llup 
I’oll>.

I l ie  petitioners in ( i regg all came Irom the South. In the l.m 
analysis the Court held that ir had no power to override legislation 
that was grounded in a belief that even some o f rhe Justices must 
have shared.

Still, one must not give up hope. The realization that the deterrent 
ellect, il it exists at all,"' can be only minute, should force us to look

I w o  <i| t h e  l ie s r  s t i u l i i s  t h o s e  o f  I W > t  a m i  Imsm'II-- s h o w n l  r u ' i i  a m i m u r  
t l e t i r r i ' i n  Im I . i ix i t  f o r  t h r  t l m t h  p x - iu l iy .  In  l i o l h  s i t u l i e s  it w a s  w u t i s t i c . i l l .  im ig -  
n i l i e a n t .  T h e  p o s s ib i l i t y  n f  i e o u n r e r t l e l c r r e n t  e l l 'e e t  i lo e s  n o t  e o n i e  as a n a i l  
s u r p r i s e .  h  I n s  t h e o r e l i c a l  s u p p o r t  o f  It m g  M a n t l i n g .  I h e r e  is t h e  a.•••iile t l a o u e l t -  
i n u i i l e r  t h e o r y  a i l x a n e e i l  l i r e  h y  S r w n  .s A i i v x m u i i ,  I 'm  ( a a s t i *  s i . T i n  J i n t a .  
x s n  Tin  l ’i hi.to- A  I’-.xi in.: ih.u: u  \  s  xi.xm.s ( I T  I j ; s e e  a lso  I I .  v o n  W e l u  I . .V .’//>< 
W in \I .i lv M n rt i iu o i iv ,  ,\ l> is  x is .t . i  h i i t  t i t' K i u w i . s . u  iuoi o i . t r  e s i i  S o i u  in • iimru 
r o i i w  Itli ( I U ! " ) .  T h e n  t h e r e  is c o n c e r n  o x e r  t h e  g r n iT . i l lx  l u u l . i l i / i i v ;  i I h r i  n l  th e  
t h . i i l i  p e n a l t y  w h i c h  ju s t  a th ls  o n e  m u r e  k i l l i n g  in  e o h i  l i ln iu l .  A l . n  as  Ion;:  •" 
s o m e  s t a i i s  st il l e o n s i i l c r  e r i t n e . o t h e r  t h a n  iiiiii s i n  ( e.j*., r a p e ]  t o  lie e . ip i i a l  o l U t i a  . 
t h e  o h l  a r g u m e n t  t h a t  k i l l in g  ' l i e  v i c t i m  sxilties-. m a y  som el loxx  ' i m p i n ' . e "  th e

once more ar the balance 
mal benefit, the awesome 
o f tlie act, the ever preser 
to make a fair decision ;

F o r  the committed wl 
for the elusive deterrent i 
grace o f tlie Court we an 
A fte r a number o f  years 
penalty was held in abe 
states will resume cxccut 
sec whether the capital t 
pared to rhe states that st 

In the end one must re 
to change ancient belief:- 
the expectation that with 
“ standards o f decency i 
cicty.” 51' Justices Iheirna 
pears—that w e had alrcad 

l lie conclusion that 
play a decisive role is sir 
Massachusetts Supreme 
O ’/Vtvz/,10 which held a m 
for rapc-murder to be vim 
the deterrence issue the 
United States Supreme G  
sacluiNctts court accept ct'. 
the death sentence to dci 
deprived rhe government 
the death penalty.

W h y  did the Supreme 
at a different decision? T  
in the United States Sup: 
felt that “ the standard of 
Massachusetts court five <
c r im in a l ' - .  s i t u a t i o n  is ‘.till xuliil 
ilu* CUM' o f  ( I.ii x ( i i l m o i i ' .  till*
llu* ( i i s t  p e r s o n  r w n i i e x l  in  i lu  
p. I.

( . Iiii f Justice W arren , xxriii 
( IV.iS).

. « N . I . . M  AiY. (Mass. IV7J)
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■••per

. o i i c t ‘ m o r e  ;ir th e  l> :i!; tn c e  s h e e t , a n d  w e ig h  a g a in s t th e , a t b e s t, m in i -  
, m a l b e n e f i t ,  t l ie  a w e s o m e  c o s ts  o f  th e  d e a th  p e n a l t y :  th e  i n h u m a n i t y

o l th e  a c r , th e  e \ c r  p re s e n t d a n g e r  o f  e r r o r ,  r ite  u l t im a te  im p o s s ib i l i t y  
to  m a k e  a f a i r  d e c is io n  as to  w h o  is t o  i l ie  a n d  w h o  is t o  l iv e .

F o r  rh e  c o m m i t t e d  w h o  b e lie v e  t h a t  th e re  s h o u ld  b e  m o r e  s e a rc h  
f o r  th e  e lu s iv e  d e t e r r e n t  e f f e c t ,  a n e w  o p p o r t u n i t y  has a r is e n . B y  th e  
g ra c e  o f  th e  C o u r t  w e  a re  in  th e  m id s t  o f  a n e w  n a tu r a l  e x p e r im e n t . 
A l t e r  a n u m b e r  o f  y e a rs  d u r i n g  w h ic h ,  t h r o u g h  F u rm a n , th e  d e a th  
p e n a l t y  w a s  h e ld  in  a b e y a n c e  t h r o u g h o u t  th e  la n d , s o m e  o f  o u r  
s ta re s w i l l  re s u m e  e x e c u t io n s . T h e r e  is th u s  a n o t h e r  o p p o r t u n i t y  t o  
see w h  h e r  th e  c a p i t a l c r im e  ra te  in  th e s e  s ta re s  w i l l  d e c l in e  c o m ­
p a re d  to  th e  s ta re s  th a t  s t i l l  h a v e  n o  e x e c u t io n s .

! I t :  th e  e n d  o n e  m u s t  r e m a in  s k e p t ic a l as to  th e  p o w e r  o f  e v id e n c e
to  c h a n g e  a n c ie n t  b e l ie f s  a n d  s e n t im e n ts . T h e  g r e a te r  h o p e  lie s  in  

*** ; th e  e x p e c ta t io n  t h a t  w i t h  b e t te r  t im e s  o u r  s e n t im e n ts  w i l l  re a c h  th e
i “ s ta n d a rd s  o f  d e c e n c y  th a t  m a r k  th e  p ro g re s s  o f  a m a t u r in g  s o -

  . j  c i e t y . ” 51' J u s t ic e s  B re n n a n  a n d  .M a rs h a ll t h o u g h t — w r o n g l y  i t  a p ­
p e a rs — th a t  w e  h a d  a lr e a d y  s u f f i c i e n t l y  m a tu r e d .

T h e  c o n c lu s io n  th a t th e  p e rs o n a l s e n t im e n t s  o f  th e  ju d g e s  
j ; y  a d e c is iv e  r o le  is s t r e n g th e n e d  b y  r e a d in g  th e  d e c is io n  o f  th e  
M a s s a c h u s e tts  S u p r e m e  J u d ic ia l  C o u r t  iu  ('ommoirucahh v. 
O 'N eill,''" w h ic h  h e ld  a m a n d a t o r y  d e a th  s e n te n c e  u p o n  a c o n v ic t io n  
f o r  r a p e - n u n d e r  t o  l ie  u n c o n s t i t u t io n a l .  T h a t  c o u r t  h a d  b e fo re  it o n  
th e  d e te r r e n c e  is sue  th e  v e r y  sam e  e v id e n c e  th a t w a s  b e fo r e  th e  

4 ”  ■ U n i t e d  S ta te : S u p r e m e  C o u r t  in  G r e g g -  V e t  th e  m a jo r i t y  o f  th e  .M as­
s a c h u s e tts  c o u r t  a c c e p te d  th e  e v id e n c e  as p r o o f  o f  th e  i n a b i l i t y  o f  

b  • ' th e  d e a th  s e n te n c e  t o  d e te r . T h e  la c k  o f  p r o o f  o f  d e te r r e n t  e f fe c t
> " ! ■ ' d e p r iv e d  th e  g o v e r n m e n t  o f  a “ c o m p e l l in g  s t a t e in t e r e s t ’ ’ t o  j u s t i f y

‘ a t . : th e  d e a th  p e n a l t y .
W h y  d id  th e  S u p r e m e  C o u r t  a n d  th e  .M a s s a c h u s e tts  c o u r t  a r r i v e  

• ie : i  i .  : at a d i f f e r e n t  d e c is io n 5 T h e  d e c is iv e  f a c t o r  w a s  th e  s im p le  f a c t  th a t
•> '............... in  th e  U n i t e d  S ta te s  S u p r e m e  C o u r t  o n l y  t w o  o f  th e  n in e  J u s t ic e s

fe l t  t h a t  “ t h e  s ta n d a rd  o f  d e c e n c y ’ ’ r e t p i i r e d  a b o l i t i o n  w h i l e  o n  th e  
M a s s a c h u s e tts  c o u r t  f iv e  o u t  o f  s e v e n  f e l t  th a t w a y .

i riiuiiLil's siiii iii.m i. '.till valid. (.'/• I lm w . .<///*/,? noli- ’0, .it ’A! ii.V. O utsider alsn 
ilu- e.isc nf ti .irv  < iihiioiT, ilit* Ut.tli lu iiv iit who Mn e ii .li .1 in Iiis n lijiT iiu  m  he 
tl.u lirsi (ii'isnn ext cut c l  in the | him I'tini/iin |icriinl. S ic X .Y . I inn’s, IS |an. 197 V, 
l-.l.

Ohie f Justice W .in c n , w ii l in ; ; fo r ihe* O it t i 'i , in ' I ’n i | > v, Dulles, i t f i  U.S. HA, 1(11 
(IV.iH).

"  ,i t9  N .I . h i  A7A ( M a s s .  I97.V).

I
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$ 1 5 -1 8 -8 1 CRIM INAL PROCEDURE § 1 5 -1 8 -8 5 § 15 '

(2) To develop additional programs whereby the offenders may be afforded 
the opportunity to contribute to society and the support of their families 
through restitution programs; and
(3) To develop pilot programs of counseling, training and job placement 

whereby restitution may be accomplished; such programs may be residential 
or nonresidential as appropriate. (Acts 1980, No. 80-588, p. 928, § 13.)

A rtic le  5. 

D e a t h  P e n a l1 y .

5 15-18-81. Confinement until execution; certain persons may visit 
condemned person.

C ode co m m iss io n e r’s no te . — Acts 1979, govern ir, and authorized him to exercise such
No. 79-426, p. 667, effective October 1, 1979, functions and duties him self or through desig-
abolished the board of corrections nnd vested all nated adm inistrators. See §§ 14 1-15 through
its rights, duties, power, property, etc., in the 14-1-17, and also Acts 1979, No. 79-154, p. 253.

§ 15-18 82. Execution by electrocution; where and by whom executions 
conducted.

C ode co m m iss io n e r 's  no te . — Acts 1979, 
No. 79-426, p. 667, effective October 1, 1979, 
abolished the board of. orreclions and vested nil 
its rights, duties, power, property, etc., in the

governor, and authorized him to exercise such 
functions and duties him self or through desig­
nated adm inistrators. See SS 14-1-15 through 
14-1-17, and also Acts 1979, No. 79-154, p. 253.

§ 15-18-85. Return of execution warrant, certificate and statements; 
payment for transportation of body.

C ode c o m m iss io n e r 's  note . — Acts 1979, 
No. 79-426, p. 667, effective October 1, 1979, 
abolished the board of corrections and vested all 
its rights, duties, power, property, etc., in the

governor, und authorized him to exercise such 
functions and duties him self or through desig­
nated adm inistrators. See SS 14-1-15 through 
14-1-17, and also Acts 1979, No. 79-154, p. 253.

C H A P T E R  19. 

Y O U T H F U L  OFFENDERS.

N oth ing  in th e  co n s titu tio n  o r  th is  clu> j- 
te r  g u a ra n te e s  y o u th fu l o ffen d e r tr e a tm e n t 
lo all d e fe n d a n ts  under 21 years of age. 
Thompson v. S tale , 354 So. 2d 1128 (Ala.), rev'd 
on other grounds, 354 So. 2d 1132 (Ala. 1977). 

D uty is u p o n  tr ia l ju d g e , e tc .
In accord with bound volume. See Rainer v. 

State, 398 So. 2d 771 (Ain. Crim. App. 19811; 
Hledsoe v. S tate, 409 So. 2d 924 (Ala. Crim. 
App. 1981).

Duty is upon the tria l judge to call the 
Youthful Offender Act to the atten tion  of the 
youthful offender, ju s t as much as it is the duty

of the tria l judge to explain to a defendant his 
constitutional rights when he enters a plea of 
guilty. Logan v. S tate, 56 Ala. App. 425,322 So. 
2d 108 (1975).

Suprem e court has placed the burden on thu 
trial judge to call the benefits of the Youthful 
Offender Act to the attention  of an eligible 
defendant, and has analogized tha t burden and 
duty to the duly of a tr ia l judge to explain a 
defendant's constitutional rights before 
accepting Ins guilty plea. Whitfield v. S tate, 56 
Ala. App. 653, 324 So. 2d 793, cert, quashed, 
295 Ala. 428, 324 Sn. 2d 796 (1975); Thompson
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D DETENTION FACILITIES § 14-1}

426, p. 667, § 5, effective October lj

J K
lict with the act c.re repealed. Since this section 
ppears to be inconsistent w ith or in conflict' 
/ith the act, it is treated  as repealed. See 
!i 14-1-15 through 14-1-17.

lerally. -•it*

irnor and  leg islature ; n o tic e d  
: p rio r to co nstruc tion  o f pern

'71

jvernoi and the legislature in matt 
tions, pt rdons and paroles and relaf 
ernor an 1 the legislature at lea&ft. 
ruction of permanent facilities or any
No. 91, p. 118; Code 1940, T. 45, § 6 
s 1978, No. 595, p. 717, § 3.)

>^L
tions nnd duties him self or througli such 
adm inistrative divisions or such officers or 
employees as he may designate. Sec $5 14-1-15 
through 14-1-17. v s £

 ■— TIWHf

•egntion o f tu b e rc u la r  nnd other 
long-time hospitalization .

; periodic recom m endations. —
t l

lions und duties him self or through such 
adm inistrative divisions or such officers or 
employees as he may designate. See §5 14-145 
through 14-1-17.

d.

■mm
tions, and vested all its rights, duties, power,, 
etc., in the governor, and authorized him to. 
exercise such functions und duties himself Wp. 
through such adm inistrative divisions or such

§ 14-1-15

|t-.cers or employees as he may designate. See 
jjj 14-1-15 through 14-1-17.

BOARD OF CORRECTIONS § 1 4 - 1 - 1 7

ij 14-1-15. D uties, au thority , p roperty , rights, etc., of board  of co rrec ­
tions vested  in governor.

All duties, responsibilities, authority, power, assets, liabilities, property, 
funds, appropriations, contractual rights and obligations, property rights and 
personnel, whether accruing or vested, by operation or by law and which are 
not in conflict with §§ 14-1-15 through 14-1-17 and which are presently vested 
jn the board of corrections under Title 14, chapters 1 through 12, as amended, 
und by any other laws or parts of laws of this state, are hereby vested in the 
governor of the state of Alabama. (Acts 1979, No. 79-426, p. 667, § 1.)

This sec tio n  a n d  55 14-1-16 th ro u g h  
14-1 - 1 8  v e s t re sp o n s ib ility  fo r th e  s ta te  
prison sy s tem  in  th e  g o v e rn o r  to represent

the sta te 's in terests for judicial purposes. 
Graddick v. Newman, — U.S. —, 102 S. Ct. 4, 
69 L. Ed. 2d 1025 (1981).

.T i  •

{ 14-1-16. B oard o f co rrections abolished; righ ts, duties, pow ers, p ro p ­
erty , etc., vested  in governor.

Effective October 1,1979, the board of corrections of the state of Alabama is 
hereby abolished and all rights, all duties, responsibilities, powers, assets, 
liabilities, contractual rights and obligations and property rights, whether 
accruing or vested in the abolished agency, are hereby vested in the governor 
of the state of Alabama. (Acts 1979, No. 79-426, p. 667, § 2.)

Sections 14-1-15 th ro u g h  14-1-18 v es t 
responsibility  fo r th e  s ta te  p riso n  sy s tem  in 
Ihe g o v e rn o r who thereby- represents the 
>lute's in terests for judicial purposes. Graddick

v. Newman, — U.S. —, i02  S. Ct. 4, 69 L. Ed. 
2d 1025 (1981).

C ited  in  Mixon v. S tate, 407 So. 2d 588 (Ala. 
Crim. App. 1981).

{ 14-1-17. G overnor au thorized  to exercise functions, designate  admin-..
is tra to r, se t sa la ry  and  designatcldpties.  __

All functions and duties of the department shall be exercised by the 
governor, acting by himself or by and through such administrative divisions or 
such officers or employees or individuals as he may designate. The governor is 
hereby further authorized to set the salary of such individual or individuals 
und make one such person responsible to him as administrator of the correc­
tions institutions throughout this state. The governor is further authorized to 
set the salary of such administrator at the same level of any cabinet officer or 
at a reasonable level in excess thereof. Any administrator shall have the 
authority and the duties which the governor may designate and all of the power 
and authority incident to carrying out the functions and duties assigned. (Acts 
1979, No. 79-426, p. 667, § 3.) •
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Proceedings

ance with subsection (2) of this sectioii' 
fjbm lttcd only a general verdict form on. 
violent offender count, Ihe enhanced pu'rii 
ment imposed for having committed a violet 
crime was improper. People v. Stroup,'
Colo. A pp. , 624 P.2d 913 (1980).

Requirement of specific findings not ap; 
rctronctivcly. Where defense counsel did not 
object to the verdict forms and there is?™ 
showing of harm from the form of the vei 
the requirement that the court submit sj 
interrogatories to the jury will not be appl
retroactively. People v. S w anson ,____
  . 638 P.2d 45(1981).

Penalty for first-dcgrce assault commitl 
' “ heat of passion". Where a defendant chwfi 

with first-degree assault can establish that!
- -  acted in the "heat of passion", he cannot c 

stitutionally receive,a greater penalty th: 
would have received had he been convict 
manslaughter. People v. Grable, 43.Colo. A] 
518,611 P.2d 588(1979). *.■/• - '■ ; ^ 3

Verdict of not guilty of “ crime of violeni 
. not inconsistent, with guilty- verdicts on/Jj? 

I / ’,: charges.. Guilty ycrdicts’on the.chargcs of.fj 
I  degree sexual assault, sexual assault on'^cl 

'■ and aggravated incest are not inconsstent a 
matter of law with a jury, finding o f no taT  
on a charge of “ crime o f violence". Peopl 

I ;■ Fierro, 199 Colo. 215,' (& P .2 d  1291 (l?80)i 
Fifteen to 20-year sentence was not excess! 

fo r aggravated  ro b b e r /  and a"c rim e$  
violence. Peoplev;C olasanti, ■ Cold.

-626P.2d 1136(1981). i-.;.-
Applied in People.v,.Sm ith, 195 Colo 

579 P.2d 1129 (1978); People 'V rW arren^ 
Colo. 75, 582 P .2d 663 (1978); People 
Girard, 196 Colo. 68. 582 P.2d 666 (1978)}

■ People v. Vigil, 43 Colo.-App,-12l, 602 P. 
884 (1979); People v. Swain, 43 Colo. AT 
343, 607 P.2d 396 (1979); People in interest!) 
R.R., 43 Colo. App: 208, 607 P.2d 1013(1 
People v, Martinez, 43 Colo. App: 419;

• P.2d 359 (1979);. Wat son v. District Court. 
l.uilsColoc 76.; 604 P.2d 1165 .(1980); People! 

Hardin. 199 Colo. 229, 607 P.2d 1291 (1
■ , People.v. Cabral,   Colo./____ , 629 P,
T 11 575:(1981); People v. L ichtenstein,■' |.Coj

630 P i d  70 (1981)1 People v. Frani
 C o lo . 630 P.2d 82 (1981); People
V alenciar  C olo." 630 P.2d 85 (198'
People v. Jones,  Colo. ____, 631 PM
1132(1981).

lion. Except as provided in section 7 of 
clatinjg to the power of the governor4$ 
[cerated person shall be unconditionally: 
biration of his sentence, less the deduce 
Il7, C.R.S. 1973. • ■ ‘m
f; R & RE, L. 79, p. 666, §10.

Imposition of S ^ ^ i c e 16-11-4

PART 4 ;

DEATH PENALTY - EXECUTION

16-11-402. Appliances - sentence executed by executive director. The exet 
tive director of the department of corrections, at the expense of the sti 
of Colorado, shall provide a suitable and efficient room or place, enclos 
from public view, within the walls of the correctional facilities ai Canon C 
and therein construct and at all times have in preparation all necessary app 
ances requisite for carrying into execution the death penalty by means 
the administration of lethal gas. The punishment of death.in each case 
death sentence pronounced in this state shall be inflicted by the executi 
director or his designee in the room or place and with the appliances provid 
for inflicting the punishment of death by. the administration of lethal gas. ;l;

Source: Amended, L. 79, p. 682, § 11. “ ...,.......................• fc-  ̂J • • V • .' i . • • * i . • i . ■ y* J
■ : :. (. • itis iio ■

16-11-403. Week of execution- warrant.,When a person, is^ppyicied pl 
class 1 felony, the punishment for which is death, and the convicted.pers 
is sentenced to suffer the penalty of death'/'the'jbdge passinf^^bh^sfehten 
shall appoint and designate in the warrant of conviction a week oTtime wit! 
which the sentence must be executed’,(the end of such week so appoint 
shall be not less than ninety: days nbr 'more'than one hundred twenty da 
from the'day; o£(Rassing the, .sentence., Said warrant shpll .be^directed to t 
executive-directorof the’dep'artnieht’b'f con-ections'oVhiS'1desifitee'cbmmaii

be delivered, to'the sheriff, of The,county in wlw^Csacli gQgyidtion Is lib 
who, within three.days thereafter,’ "shall proceed}to.thecofrectipnai. faciUti 
at Ctrnon .City^anddeliver tfieTcbnvicted per'sprT.Tp^herAWth’ tK^wzuTaj 
to said executive, director or his designee, who.shhll keep.thp convict-iri’cb 
finement,until infliction of the death penalty.. .No person ’ shall be , allow/ 
access to’ said convict, except his attendant's, counsel, and physician, asp i
tual adviser.of his,own selection; and members of,his family, and then on 

-  in.accordahce With prison r t S |* o n s £ E v■*£ ̂  •' '
Source:.Airnended,:Lv'79, p. ^2,l:§;12.;v; • •

j r-j uw iz.vb-.Vwl

1 6 - 1 1 ^ 4 0 4 . . Execution’- Mtnje^T.THc particular day^and’hpurbf ejtec 
tion^bf_said sentence within the week^pecifie'd in. said warrant'shalT'be^flxt
l _ _ . v. . •  i • r  - j -  .  a.  c  a • V t ' V  j  b
by the executive director of the department of corrections or his design* 
but .‘shall not be made public'by:hTm';i and heshaU.be presdhfvt^’erbaf,‘br’sh‘; 
appoint fsome other represbn^tative among the offici^stoS bfficerji-'o^ Tlie cc
rectiorial, facilities at CanohTCityTo.be 
shalLalso’ be present a physician and Such
sons as the,executive director or his.desi^uce in his discretion deems desi
able; not Tb exceed’ fifteen 'persons. The executive :direct'ob^
shall notify, the governor of the’day and hour for the execution/as sb'Pn; i
it hasiifeeh fixed. ..................................... w ‘

i - ic o ,- / . . - ; .......  "  '   - x-1—
Source: Amended, L. 79, p. 682, § 13.



16-11-401 Criminal Proceedings

(5) T h e  ju ry ,  o r  the  co u r t  if no  ju r y  trial is had ,  in an y  such  case  s 
m ake  a  spec if ic  f ind ing  as  to  w h e th e r  the a c c u s e d  d id  o r  did no t  use, 
p o sse sse d  and  th rea ten e d  to  use ,  a d e a d ly  w e a p o n  d u r in g  the  commissi 
o f  su c h  cr im e o r  w h e th e r  su c h  se r io u s  bod ily  in ju ry  or  d e a th  w as cau 
by  the  a c c u s e d .  If the  ju r y  o r  cou r t  f inds  th a t  the  ac c u s e d  u se d ,  o r  posses 
and  th re a te n e d  the use  o f ,  su c h  d e a d ly  w e a p o n  or  th a t  su c h  in ju ry  or  dea 
was c a u se d  b y  the a c c u s e d ,  the  p e n a l ty  p ro v is io n s  o f  th is  sec t io n  shall 
app licab le .

Source: L .  76, p. 547, § 5; L .  77. p p .  865, 888, 902, § §• 11, 78, 4.

Editor's note: A m endm ents made to this section by House Bill No. 1589 of the 1 
Session, effective April I, 1979, are contained in the supplement to this volume.

Cross reference. As to classification of fel­
onies and the penalities for such, sec 
§ 18-1-105.

The general assembly intended thut this 
section define sentencing standards rather than 
create a substantive offense by its placement in 
the criminal code among other sections relat­

ing to sen tencing , in the article enti 
“ Imposition of Sentence” . Brown v. Dis
C ourt, C olo . . 569 P.2d 1390(1

No prelim inary  hearing is required fr 
charge under this section. Brown v. 
C ourt. C olo . . 569 P.2d 1390 (1

P A R T  4

D E A T H  P E N A L T Y  - E X E C U T I O N

16-11-401. Death  penalty  inflicted by  lethal gas. T h e  m a n n e r  o f  inflicting- 
the  p u n ish m en t  o f  d e a th  shall be  by  the  ad m in is t ra t io n  o f  lethal gas  within] 
the  tim e p re sc r ib ed  in this  par t  4, un less  for  g o o d  c a u se  the  c o u r t  o r  governor 
m ay  p ro long  the  time.

Source: R & R E ,  L . 72. p. 250, § I ; C .R .S .  1963, § 3 9 - 11-401.

Am. Jur. See 21 Am. Jur.2d, Criminal Law, 
§ 593; 40 A m .'Ju r,2d, H om icide, § § 552, 
557.

C.J.S. See 24B C.J.S., Crim inal Law, 
§ § 2001-2003.

l.aw review. For article, “ Criminal Pro 
dure in C olorado — A Summary, on 
Recommendations for Improvement", sec ! 
Rocky Mt. L. Rev. 221 (1950).

16-11-402. Appliances - sentence executed by su p e r in ten d e n t .  T h e  govcrnin  
a u th o r i ty  o f  the  s ta te  p en i ten t ia ry ,  a t  the  e x p e n se  o f  the  s ta te  o f  C olorado , 
shall p rov ide  a  su itab le  and  e f f ic ien t  ro o m  o r  p lace ,  e n c lo se d  f ro m  public* 
v iew , w ith in  the  walls  o f  the  s ta te  p en i ten t ia ry  and  th e re in  c o n s t ru c t  and at,! 
all t im es h a v e  in p re p a ra t io n  all n e c e s sa ry  a p p l ian c es  req u is i te  fo r  carry ing 
into ex e c u t io n  the d e a th  p ena l ty  by  m e a n s  o f  th e  ad m in is t ra t io n  of  le thal gas. 
T h e  p u n ish m en t  o f  d e a th  in ea ch  ca se  o f  d e a th  se n te n c e  p ro n o u n c e d  in this 
s ta te  shall be inflic ted  b y  the  s u p e r in te n d e n t  o f  the  s ta te  p en i ten t ia ry  maxi­
m um  se cu r i ty  unit  in the  room  o r  p la ce  and  w ith  the  ap p l ian c es  provided 
for  inflicting the  p u n ish m en t  o f  d e a th  b v  the  ad m in is t ra t io n  o f  le thal gas .  J J

Source: R & R E .  L. 72, p. 250. § I ;  C .R .S .  1963, § 39-11-402; L. 76, 
p. 530, § 3. • «

16-11-40.3. W eek  of execution - w a r ra n t .  W h e n  a p e r s o n  is co n v ic te d  of



n an y  s u c h  ca se  shall • 
id o r  d id  no t  use, or 
u r ing  the  commission 
o r  d e a th  w as  caused 

;ed u se d ,  o r  possessed 
: su c h  in ju ry  o r  death 
: th is  s e c t io n  shall be ;
. . . . . . .
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s volume.
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i m a n n e r  o f  inflicting 
n of  le thal gr.< within 
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Im pos i t ion  o f  S e n te n c e
#

16-11-404

a class 1 fe lony ,  the  p u n ish m en t  fo r  w h ich  is d e a th ,  and  th e  con v ic te d  p e rso n  
js sen ten c ed  to  su f fe r  the  p en a l ty  o f  d e a th ,  the  ju d g e  pas s in g  such  se n ten c e  
shall ap p o in t  an d  d es igna te  in the  w a r ra n t  o f  co n v ic t io n  a  w e e k  o f  time w ithin 
which the s e n te n c e  m us t  be e x e c u te d ;  the  en d  o f  su c h  w eek  so  appo in ted  
shall be not less than  n ine ty  d a y s  n o r  m o re  th a n  one  h u n d red  tw en ty  days  
from the  d ay  of  pass ing  the  s e n te n c e .  S a id  w a r ra n t  shall be  d irec ted  to  the  
sup e r in ten d e n t  o f  the  s ta te  p en i ten t ia ry  m a x im u m  se cu r i ty  un it  co m m an d in g  
said s u p e r in te n d e n t  to  e x e c u te  th e  s e n te n c e  im p o sed  u p o n  som e day  with in  
ihe w eek  o f  tim e d e s i g n a t e d  in the  w a r ra n t  and  shall be  de l ivered  to  the  
sheriff  o f  th e  c o u n ty  in w hich  su c h  c o n v ic t io n  is  h a d ,  w h o ,  w ith in  th ree  d a y s  
the reaf te r ,  shall p ro ce ed  to  the  s ta te  p e n i te n t ia ry  and  de l iver  the  conv ic ted  
person ,  to g e th e r  w ith  the w a r ra n t ,  to  sa id  su p e r in te n d e n t ,  w h o  shall keep  
ihe c o n v ic t  in co n f in e m e n t  until in f lic tion  o f  th e  d e a th  pena l ty .  N o  p e rso n  
shall be a l low ed  a c c e s s  to  sa id  c o n v ic t ,  e x c e p t  his a t te n d a n ts ,  co u n s e l ,  and  
physic ian ,  a  spiritual ad v ise r  o f  his o w n  se le c t io n ,  an d  m e m b e rs  o f  his fam ily ,  
and then  on ly  in a c c o rd a n c e  w ith  p r iso n  regu la tions .

Source: R &  R E ,  L . 72, p. 250, § 1 ; C .R .S .  1963, § 39-11-403; L .  76, 
P. 531. § 4 .

Am. Jur. See 21 Am. Jur.2d, Criminal Law, h 403.
C.J.S. See 24B C.J.S., Criminal Law, 

§ 2(K)2.
Annotator’s note. Since § 16-11-403 is simi­

lar In repealed § 39-11-3, C.R.S. 1963. CSA.
48, § 538, nnd laws an tecedent thereto, 

relevant eases constru ing  these provisions 
have been included in Ihe anno tations to 
§ 16-11-403.

Meaning nf "week of time". ’Hie week of 
lime which is required by this section to be 
appointed and designated in capitul cases 
within which the sentence must be executed, 
is a period of lime extending from 12 midnight 
Saturday until 12 midnight the follow ing 
Saturday, but nn error in the designation of 
Ore week is rendered im m aterial when the 
execution is stayed by-the suprem e court 
pending review . Mora v. People, 19 Colo. 
255, 35 P. 179(1893).

Court fixes date of execution following sluy.

The court has au thority  io fix the dale of- 
execution in cases of affirmance, where the 
execution has been stayed upon appeal or 
supersedeas. Mora v. People, 19 Colo. 255, 35 
P. 179(1893).

But definite dutc set in order grunting stay 
did not deny due process. The fact that (lie 
state supreme court set a definite execution 
date pending determination of post-ccnviction 
relief was not "suggestion  of 
predetermination" in violal: in of due process 
and did not constitute an implied direction to 
deny petitioner relief. Bell v. Patterson, 279 
F. Supp. 760 (D. Colu. 1968), nff’d, 402 F.2d 
394 (tOih Cir. 1968), cert, denied, 403 U.S. 
958. 91 S. Ct. 2279, 29 L. lid. 2d 865 (1971).

Procedure of delivery of prisoner by sheriff 
held not Improper. Sec Agnes v. People, 104 
Colo. 527,93 P.2d 891 (1939).

Applied in Medley, P e titioner, 134 U.S. 
160. 10 S. Ct. 384, 33 l~ Ed. 835 (1890).

16-11-404. Execution - witnesses. T h e  p a r t icu la r  clay and  h o u r  of  the  e x e c u ­
tion of  said se n te n c e  w ith in  the  w e e k  spec if ied  in sa id  w a r ra n t  shall be  fixed  
by the su p e r in te n d e n t  bu t  shall not b e  m a d e  pub lic  by  h im , and  h e  shall b e  
present the rea t  o r  shall ap p o in t  the  d e p u ty  s u p e r in te n d e n t  o f  the m ax im um  
security  unit o r  so m e  o th e r  r e p re se n ta t iv e  a m o n g  the  offic ia ls  o r  o f f ic e rs  o f  
the s ta te  p en i ten t ia ry  to  be  p re se n t  in his p lace  a n d  s tead .  T h e re  shall a lso  
he p resen t  a physic ian  and  su c h  g u a rd s ,  a t te n d a n ts ,  and  o th e r  p e r so n s  as 
ihe su p e r in te n d e n t  in his d isc re t io n  d e e m s  d es ira b le ,  not to  ex c e e d  f if teen  
persons .  T h e  su p e r in ten d e n t  shall no tify  the  g o v e rn o r  of  the  d ay  a n d  h ou r  
for the  ex e c u t io n  as  soon  as it has  b e e n  f ixed .

Source: R &  R E ,  L. 72, p. 250, § I; C .R .S .  1963, § 39-11-404; L . 76, 
P - 531. § 5 .
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Jee. 54-99. Period within which death penalty inflicted. Unless a reprieve 
or stay o f execution is granted by competent authority, the penalty o f death shall 
be inflicted within a period of not less than one month nor more than six months 
after conviction and sentence. All executions o f the death penalty shall take place 
according to the provisions o f this section and section 54-100 on the day, or within 
five days after the day, designated by the judge passing sentence.

(1949 Rev., S. 8815.)
C.leil 121 C. 197.

Sec. 54-100. Electrocution. The method o f inflicting the punishment o f 
death shall be by electrocution. The warden o f the Connecticut Correctional 
Institution, Somers, is directed lo appoint a suitable person to perform the duty o f 
executing sentences o f the court requiring the infliction o f the death penalty. Such 
person shall receive, for such duty, such compensation as is determined by the 
directors o f the Connecticut Correctional Institution, Somers. When any person 
is sentenced by any court o f this state having competent jurisdiction to be 
electrocuted, he shall, within twenty days after final sentence, be conveyed to the 
Connecticut Correctional Institution, Somers, and such punishment shall be 
inflicted only within the walls o f said institution in Somers, wb'hin an enclosure to 
be prepared for that purpose under direction o f the warden o f the Connecticut 
Correctional Institution, Somers, and the board o f directors thereof, which 
enclosure shall be so constructed as to exclude public view. Besides the warden or 
deputy warden and such number o f guards as he 'hinks necessary, the following 
persons may be present at the execution, but no others: The sheriff o f the county 
in which the prisoner was tried and convicted, the board o f directors, the 
physician o f the Connecticut Correctional Institution, Somers, the clergyman in 
attendance upon the prisoncr and «uch o'her adults, as the prisoncr may 
designate, not exceeding three in number, *eprcsentatives o f not more than five 
newspapers ir the county where the crime was committed, and one reporter for 
each o f the daily newspapers published in the city o f Hartford.

(1949 Rev.. S. 8816 (96). P A. 28. S. 6; P.A. 74-84,)
(Tiled. 121 C. 197. Denlli ivimlly doct not iromtiltile cruel and nmnonl punishment sod coutli will nol vilinlc legislative 

(Icierniimilon of punishment for crimes, 158 C. 341.

Sec. 54-101. Disposition of person becoming Insane after death sentence. 
When any person detained at the Connecticut Correctional Institution, Somers, 
awaiting execution o f a sentence o f dcatli appears to the warden thereof to be 
insane, the warden may make application to the superior court for the judicial 
district o f Tolland having either civil or criminal jurisdiction or, if said court is not 
in session, to any judge o f  the superior court, and, after hearing upon such 
application, notice thereof having been given to the state’s attorney for the county 
or judicial district wherein such person was convicted, said court or such judge 
may, if it appears advisable, appoint three reputable physicians to examine as lo 
the mental condition o f the person so committed. Upon return to said court or 
such judge o f a certificate by such physicians, or a majority o f them, stating that 
such person is insane, said court or such judge shall order the sentence o f 
execution to be stayed and such person to be transferred to any stale hospital for 
mental illness for confinement, support and treatment until he recovers his 
sanity, and shall cause a mittimus to be issued to the sheriff o f Tolland county, or 
either o f his deputies, for such commitment. I f  at any time thereafter, the 
superintendent o f the state hospital to which such person has been committed is
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EXECUTION

S E C T IO N .

19-2716. Infliction of death penalty.

19-2701. Authority for execution of judgment. 

C ross-ref. S tay of execution, I.C.R. 38.

19-2703. Execution of judgment of imprisonment

1 2 3  EXECUTION 1 9 - 2 7 1 6

Putting Affairs in Order.
If  the tria l courts intend to give a defendant 

tim e to get h is afTairs in  order prior to 
commencing serving h is sentence, the court 
should delay the imposition of Hint sentence

until the  end of the period of tim e th a t the 
defendant is allowed free to get his affairs in 
order. S tate v. Johnson, 101 Idaho 581, 618 
P.2d 759 (1980).

19-2705. Death warrant and confinement thereunder.

C ross-ref. Procedure where death  penalty 
authorized, I.C.R. 33.1, 33.2.

19-2706. Conviction of murder —  Transmission of statement to 
governor.

C ited  in: S tate  v. W agenius, 99 Idaho 273,
581 P.2d 319 (1978).

— • * I
19-2708. Suspension of judgment of death.

C ross-ref. S tay of execution, I.C.R. 38.

19-2716. Infliction of death penalty. —  The punishment of d^ath shall 
be inflicted by continuous, intravenous administration of a lethal quantity 
of an ultra-short-acting barbituate in combination with a chemical paralytic 
agent until death is pronounced by a physician licensed under the provisions 
of chapter 18, title 54, Idaho Code, in accordance with accepted medical 
standards. The director of the department of corrections shall determine the 
substance or substances to be used and the procedures to be used in any 
execution; provided, however, that, in any case where the director finds it to 
be impractical to carry out the punishment of death by administration of the 
required lethal substance or substances for the reason that it is not reason­
ably possible: to obtain expert technical assistance, should such be necessary 
-to assure that infliction of death by administration of such substance or 
substances can be carried out in a manner which causes death without 
unnecessary suffering, the sentence of death may be carried out by firing 
squad, the number of members of which shall be determined by the director; 
and provided further, that any infliction of the punishment of death by



19-2801 C RIM IN A L PR O C ED U R E

C o m p ile r ’s  n o te s .  Section  2 o f  S.L. 1982, 
ch. 257 declared  a n  em ergency. Approved 
M arch 3 1 ,1 9 8 2 .

D elega t ion  o f  P o w er .
The 5eg is la tu re  did n e t im properly  de legate  

th e  pow er to in flic t th e  d e a th  p en a lty  to th e  
board  of corrections u n d e r th is  section  since

r .

CHAPTER 28

A PPE A L S TO SU PR E M E  C OU RT

C ro s s - re f . Ju v e n ile  proceeded a g a in s t as 
a n  ad u lt, b a il, § 16-1806A.

T he S uprem e C o u rt h ad  a u th o rity , u n d e r 
A rt. 5, § 9, to review  th e  decision o f th e  d is­
tr ic t  cou rt w hich g ran ted  d e fen d an t's  m otion 
to d ism iss c rim in al charges, oveiv tho iig fi an  
o rder g ra n tin g  a m otion to  d ism iss w as no t

19-2827. Review of death sentences — Preservation of records.

S ec . to  se c . re f .  T h is section  is re fe rred  to 
in I.C.R. 33.2.

C ite d  in : S ta te  v. L indqu ist, 99 Idaho  7CG, 
589 P.2d 101 (1979).

F a i lu r e  to  O b je c t.
W here th e  de fen d an t in  a  sen ten c in g  

h e a rin g  follow ing a  g u ilty  p lea  to a 
first-deg ree  m u rd er ch arg e , acquiesced 
w ith o u t objection to th e  use o f  th o  tra n sc r ip t 
of th e  p re lim in a ry  h e a r in g  in stead  of 
in troducing  live w itn ess testim ony , such 
fa ilu re  to object d id no t p reclude th e  Suprem o

C o u rt from  considering  an  a lleged  e rro r  in 
u s in g  th e  tra n s c r ip t since th is  section  
m an d a te s  th a t  th e  co u rt ex am ine  no t on ly  th e  
d e a th  son tence b u t also  th e  procedure 
followed in  im posing  th a t  sen ten ce  reg ard less 
o f w h e th e r an  appeal is even  tak e n , and  since 
th e  g rav ity  o f a  d e a th  sen ten ce  nnd the  
in frequency  w ith  w hich i t  is  im posed 
ou tw eig h s an y  ra tio n a le  th a t  m ig h t be 
proposed to ju s tify  re fu sa l to consider e rro rs  
no t objected to  below. S ta te  v. O sborn, — 
Id a h o — , 631 P .2d  187 (1901).

124

administration of the required lethal substance or substances in the manner 
required by this section shall not be construed to be the practice of medicine 
and any pharmacist or pharmaceutical supplier is authorized to dispense 
drugs to the director or his designee, without prescription, for carrying out 
the previsions of this section, notwithstanding any other provision of law. 
This act shall apply to all executions carried out on and after the effective 
date [March 31, 1982] of this enactment, irrespective of the date sentence 
was imposed. [Cr. Prac. 1864, § 467; R.S., R.C., & C.L., § 8020; C.S., § 9063; 
I.C.A., § 19-2616; am. 1978, ch. 70, § 1, p. 140; am. 1982, ch. 257, § 1, p. 
6 8 8 .]

th e  s ta n d a rd s  fo rm u la ted  for gu idance, 
a lth o u g h  g en era l, a re  capab le  o f reasonab le  
ap p lication  an d  i t  c an n o t be assum ed th a t  the  
d irec to r o f th e  d e p a r tm e n t o f corrections w ill 
a c t in  o th e r  th a n  a  reaso n ab le  m an n e r. S ta te  
v , O sborn , —  Idaho  — , 631 P .2d  187 (1981).

19-2801. Crim inal judgments and orders appealable — Time for 
taking appeals. .......

C ite d  in : S ta te  v. W agen ius, 99 Idaho 273, 
581 P .2d 319 (1978).

19-2804. Criminal judgments and orders appealable — Time for 
taking appeals.

lis ted  in  th is  section  a s  one of th e  six o rders or 
ru lin g s  from  w hich appeal could be ta k e n  by 
th e  s ta te . S ta te  v. Lew is, 96 Idaho  743, 536 
P .2d 738 (1975), o v e rru lin g  . S tu te  v. 
R idenbaugh , 5 Idaho  710, 51 P. 750 (1897).

125

SECTION.
19-2905.

19-2901.

SECTION.
19-3002.
19-3008.





275 EXECUTION OP JUDGMENT 46-19-201

issues arise. T h e  cou r ts  have  recognized th e  in f irm ity  o f  imposing a  fine as 
a  s e n te n c e  a n d  then  convert ing  it  in to  a jail te rm  s im ply  because the  d e fen ­
d a n t  is ind igen t  and  c an n o t  fo r th w ith  pav th e  fine in full. 38 A.G. Op. 61 
(1980).

C o l l a t e r a l  R e f e r e n c e s
F in es  C=> 6.
36 C .J.S . F ines  § 9.
21 Am. J u r .  2d C rim inal Law  § 599, e t  serp

1 6 - 1 9 - 1 0 3 .  E x e c u t i o n  o f  d e a t h .

C o m m i s s i o n  N o t e s  
Source: [R.C.M. 1947. sec t ions 94-8007,94-8016 th ro ug h  94-8018.]
T h is  sec t ion  does n o t  change  th e  law in any  way b u t  m ere ly  com bines in to  

o ne  provision  s e p a ra te  s t a tu t e s  dealing w ith  execution  o f  th e  d e a th  sen tence . 
I t  sh o u ld  be n o ted  t h a t  th e  com m ission  has n o t  considered  th e  p rop r ie ty  of 
c a p i ta l  p u n ish m en t ,  b u t  has  re d ra f te d  a law in confo rm ity  w ith  w h a t  app ea rs  
to  be  th e  p re sen t  public  policy o f  th is  s ta te .

C r o s s - R e f e r e n c e s  
E x e cu t io n  o f  d e a th  s en te n c e  ju s ti f ied ,  45-3-109.

C a s e  N o t e s
Hanging Not Cruel and Unusual Punishment: T h e re  is no ev idence th a t  

show s t h a t  d e a th  from hanging , w hen proper ly  carr ied  out, is an y th in g  o th e r  
th a n  sw ift an d  im m ed ia te  or th a t  hanging  resu lts  in an y  m ore  suffering  than  
t h a t  a ssoc ia ted  w ith  o th e r  m o d es  o f  execution . T h e  S u p rem e  C o u r t  has no 
pow er to  change  th e  legislatively se t t led  provisions o f  the  sen tence  in the
absence  of co n s t i tu t ion a l  violation. S t. v. C o le m n n ,  M   , 605 P 2d  1000
(1979).

C o l l a t e r a l  R e f e r e n c e s  
C r im in a l  Law <S=> 1219.
24 C .J.S . C r im in a l  Law §§ 1613 th ro ug h  1615; 24H C.J.S, C r im ina l  Law 

§§ 2001 th ro u g h  2003.
21 A m . Ju r .  2d C rim ina l Law § 595, et seep
M a n n e r  o f  inflicting d e a th  sen ten ce  as cruel or unusual p un ish m en t .  40 

A L R  1118; 3 0 A L R  1452.
Effect, o f  p e rm it t in g  d a y  fixed for execu tion  to pass w ith o u t  carry ing ou t  

sen ten ce .  34 A LR  314.

Pari 2
Susponsion of Execution of Doath

4 6 - 1 0 - 2 0 1 .  W h e n  a n d  h o w  m e n t a l  f i t n e s s  o f  d e f e n d a n t  
d e t e r m i n e d .

C o m m i s s i o n  C o m m e n t s
Source: Now.
T h is  provis ion  will rep lace  R.C.M. 1947, sec tions 94-3009 an d  94-8010 

which s e t  fo r th  u special p ro cedu re  for d e te rm in in g  th e  san i ty  o f  th e  d e fe n ­
d a n t .  T h i s  special p rocedure  is no longer necessary  because the  c h a p te r  d e a l ­
ing w ith  co m p e ten cy  o f  th e  accused  prov ides for th is  de te rm in a tion .

C o l l a t e r a l  R e f e r e n c e s  
C r im in a l  Law  C=> 981(2).
24 C .J .S . C r im in a l  Law §§ 1569,1619,
R e m e d y  o f  one  convic ted  o f  c r im e while insane. 121 A LR  267; 10 ALR 213.



■>-3-109 CRIMES 106

th a t  an  illegal arrest  could be res is ted  lawfully. T h a t  rule en c ru rag ed  res is t­
ance  and  b reaches o f  th e  peace. T h is  sec t ion  requires  subm iss ion  to  arrest.  
If  the  a r re s t  is illegal (a d e te rm in a t io n  which few citizens can m ake  while 
being a rre s ted ) ,  th e  a rre s tee  shou ld  pursue  civil an d  criminal rem edies  ra the r  
th a n  resort to  self-help. In  app ly ing  this  section a n u m b e r  o f  caveats are in 
order: F irst,  th e  sec t ion  has no app lica tion  to  perso ns  fleeing from a possible 
a r r e s t  o r  from a s top  u n d e r  the  new S to p  and  F risk  s t a tu te  (MCA, 46-5-401, 
46-5-402). Second, th e  a rre s t ing  officer m u s t  iden tify  h im self  to  th e  arrestee. 
I f  th e  a rre s tee  does no t know  t h a t  the  person making  th e  a r r e s t  is au thor ized  
to  do  so, he m ay jus ti f iab ly  defend  himself. T h ird ,  th e  section has been in te r ­
p re ted  by th e  Illinois cou r ts  as no t  p reven ting  an  arrestee  from pro tec ting  
h im self  from unlawful an d  excessive force by th e  a rres ting  officer. T h e  w ord­
ing for th is  section is identical to  th e  Illinois source.

C r o s s - R e f e r e n c e s
Use o f  force in defense  o f  person, 45-3-102.
Resis ting arres t ,  45-7-301.
M ethod  o f  a r res t ,  46-6-104.
M a n n e r  of  a r re s t  w i th o u t  u w arran t ,  46-6-106.

C a s e  N o t e s
Prosecutor's Quasi-Judicial Im m unity  From Prosecution: P la in ti ff’s civil 

ac tion  ag a in s t  a  C ou n ty  A tto rney ,  based upo n  alleged unlawful a r re s t  by ce r­
t a in  p o l icem en  an d  ch a l len g ing  th e  legal i ty  o f  th e  c r im in a l  p ro secu tio n  
agains t h im , m us t  be dism issed  because th e  C o u h ty  A tto rney  enjoys absolute  
im m u n i ty  for prosecu toria l  ac tions  c' me in a quasi-judicial capacity. Mall v. 
L ym pus,  478 F. S upp .  644 (I).C. M ont.  1979).

In  General: W hen  a person  is known to  be a policem an in th e  perform ance 
o f  his lawful duties ,  it is th e  d u ty  o f  persons being a r re s ted  by him to  su b m it  
peacefully. People  v. Gnats!, 8 III. App.3d 396, 290 N.E.2d 392, 395 (1972). 
E v en  if a probable  cause for a r re s t  is lacking, th e  a rres tee  has no right to 
resist. People  v. Suriw ha ,  2 111. App.3d 384, 276 N .E .2d  490, 496 (1971). See 
also People  v, Carroll,  133 111. App.2d 78, 272 N .E .2d  822 (1971); People v. 
F rank s ,  108 111. App.2d 438, 247 N.H.2d 811 (1969); People  v, Fort ,  91 III. 
App.2d 212, 234 N .E .2d  384 (1968), cert iorari d en ied  393 US 1014 (1969); 
People  v. S h in n ,  5 III. A pp .3d  468, 283 N .E .2d  502 (1972).

Instructions: Refusal o f  an in s truc t ion  on use o f  force in making an  a rre s t  
is p ro p e r  where such an in s truc t ion  is no t accom panied  by an ins truc t ion  on 
use  of force in defense  o f  person. Peop le  v. S h in n ,  5 III. A pp .3d  468, 283 
N.I3.2d 502 (1972).

Ilurden of Proof: T o  su s ta in  a charge o f  resisting arrest ,  th e  prosecution 
m u s t  show thill th e  d e fen d an t  knowingly resisted perform ance of un a u th o r ­
ized ac t  by a person know n to the  d e fe n d a n t  to  he a peace officer acting 
with in  his official capacity .  People  v. Royer, 101 III. App.2d 44, 242 N .E.2d 
288, 290(1968).

L a w  R e v i e w  A r t i c l e s  
T h e  U niform  A rrest  Act, W arner ,  28 Va. L  Rev. 316 (1942).
S om e inadequacies  in the  law o f  arres t ,  W aite, 29 Mich. L  Rev. 448 (1931).

C o l l a t e r a l  R e f e r e n c e s  
Assault and Mattery 67; H om icide  116; O b s truc t in g  Ju s t ice  <S=> 8. 
6A C.J.S. Assault and  Mattery § 92; 40 C.J.S. H o m ic i d e  § 137; 67 C.J.S. 

O bstruc t ing  Ju s t ic e  § 16.

‘1 5 - 3 - 1 0 9 .  E x e c u t i o n  o f  d e a t h  s e n t e n c e .

C r i m i n a l  L a w  C o m m i s s i o n  C o m m e n t s  
Source: 111. C. C. 1961, C h a p te r  38, § 7-10.
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T h is  section  s ta te s  an  obvious aspec t  o f  jus ti f ica t ion  for homicide. I t  is 
inc luded  for th e  sake  o f  com pleteness ,  an d  because i t  is one o f  the  m ore  co m ­
m only  descr ibed  s t a tu to ry  ins tances  of jus tif ication . Section 94-3-109 [now 
M CA, 45-3-109] is in ten d ed  to  s ta te  th e  essen tia ls  o f  the  prior provision in 
language sim ilar  to  th a t  o f  th e  o th e r  sections o f  th is  chap te r .  However, in 
view o f  th e  de libera te  n a tu re  o f  the  homicide, the explicit legal in s truc t ions  
concerning th e  execution a n d  the  m u c h  m ore relaxed time e lem en t involved 
in a n  execu tion  as c o m p are d  w ith  se lf-defense , a r re s t ,  or  escape , no need 
exis ts  for recognizing a reasonable  b u t  m is taken  belief o f  th e  execu tioner  as 
to  h is  a u th o r i ty  for or  m e th od  o f  perform ing  his duty .

C o m p i l e r ’s  C o m m e n t s  
A nno ta to r's  Note [sec preface to T it le  -15 fo r o rig in ] :  T h i s  s e c t io n  

p reserves th e  former M o n ta n a  provision listed  above. T h e  w ording is id en ­
tical to th e  Illinois source.

C r o s s - R e f e r e n c e s  
D ea th  pena lty ,  46-18-301 th ro ug h  46-18-310.
E x ecu tion  o f  d ea th ,  46-19-103.

L a w  R e v i e w  A r t i c l e s  
C o m m en t.  Congressional reb ir th  o f  the  d e a th  penalty : G uiding the  ju ry  

p a s t  F u rm a n  v. Georgia. 68 NYV. U. L. Rev. 893 (1973).
T h e  P ro p o s e d  F e d e ra l  C r im in a l  Codes: A P ro s e c u to r ’s P o in t  o f  View, 

Connelly, 68 NYV. U. L. Rev. 826, S35 (1973).
Ju s t i f ica t ion  for Injury, Beale, 41 H arv. L. Rev. 553 (1928).

C o l l a t e r a l  R e f e r e n c e s  
H om ic ide  C=> 104.
40 C.J.S. H om icide  §§ 106, 137,

4 5 - 3 - 1 1 5 .  A f f i r m a t i v e  d e f e n s e .

C r i m i n a l  L a w  C o m m i s s i o n  C o m m e n t s  
Source: III.C. C., 1961, C h a p te r  38, S 7-14.
A defense  based upo n  an y  o f  the  provisions o f  th is  ch ap te r  is an aff irm ative  

defense, an d  if no t  p u t  in issue by th e  p ro secu tion ’s evidence, the  d e fen d an t ,  
to raise it as an  issue, m us t  p resen t som e ev idence thereon .

C o m p i l e r ' s  C o m m e n t s  
Annotato r's  Note fscc preface to T it le  45 fo r o rig in ]:  M o n ta n a  law 

requires  t h a t  the  p rosecu tion  prove th e  d e fe n d a n t  guil ty  o f  each e le m en t  of 
the  offense charged  beyond all re a son ab l-  d o u b t  (M CA, 46-16-601). B u t ,  the  
p ro s e c u t io n  is n o t  r e q u i r e d  to  n e g a te  in th e  f i rs t  in s ta n c e  all poss ib le  
defenses w hich  might, be raised  by th e  d e fen d an t .  A fter  the  prosecu tion  has 
developed  a p r im u facie case, th e  defense  has th e  b u rd en  o f  going forward  
with ev idence to  rnise d o u b t  as to th e  d e fe n d a n t ’s guilt.  T h e  a m o u n t  of evi­
dence  w hich th e  d e fe n d a n t  m u s t  s u b m i t  in raising an  a ff irm ative  defense  is 
n o t  s ta te d  in th is  section. R ela t ive ly  rece n t  M o n tan a  case law m akes  it  clear 
th a t  the  Legisla ture  can d e te rm in e  th e  a m o u n t  of evidence requ ired  to  raise 
a p a r t ic u la r  a f f i rm a tive  defense ,  w h e th e r  on ly  a " r e a so n a b le  d o u b t "  or a 
"p re p o n d e ra n c e  of the  ev idence", T h e  s t a tu to ry  b u rd e n  im posed u n d e r  the  
fo rm er  in san i ty  defense  s t a tu te  (fo rm er MCA, 46-14-201(1), repealed , L.
1979) was a " p r e p o n d e ra n c e  o f  the  evidence. S t .  v. M c K e n z ie ,  M  ,
608 P 2d  428 (1980). YVhere th e  Legisla tu re  is si lent,  the  co u r t  can, an d  in 
som e in s tances  has, d e te rm in e d  the  e x te n t  o f  th e  d e fe n d a n t ’s b u rden  o f  going 
forward w ith  th e  ev idence in es tab lish ing  an  aff irm ative  defense. T h e  d e fen ­
d a n t  need  on ly  ra ise  n re a s o n a b le  d o u b t  w here  th e  a f f i rm a t iv e  d e fense  
offered  is se lf-defense (St. v. G rady ,  166 M 168, 531 P 2d  681 (1975)), b u t



th e  m in im u m  m a n d a to ry  sen tence .  S t .  v. N e l s o n ,  M  , 603 P 2d  1050
(1979).

• 1 6 - 1 8 - 2 2 3 .  H e a r i n g  to  d e t e r m i n e  a p p l i c a t i o n  o f  e x c e p t i o n s .

C r o s s - R e f e r e n c e s
D u ty  o f  court  to  a .'vise a t  in itia l a p p ea ran ce ,  46-7-102.
R ig h t  to  counsel, 46-8-101.
C o u r t  to  advise  d e fe n d a n t  of  rights,  46-12-202.

?h t  to  counsel — paro le  hearing , 46-23-204.
C o u rt  to  advise  d e fe n d a n t  of  r igh ts  — ex trad i t io n  proceedings, 46-30-217.

C a s e  N o t e s
Finding of No M itiga ting  Factors Supported in  Record — Alcohol and 

Sexual Problems: W h e re  th e  tr ia l  co u r t  cons ide red  d e fe n d a n t ’s d r in k ing  and  
sexual p ro b lem s  b u t  co nc luded  t h a t  those  cond it ions  d id  n o t  excuse d e fe n ­
d a n t  from  acco u n tab il i ty  for his  acts ,  a n d  th e  ev idence p re sen ted  a t  the  h e a r ­
ing an d  in th e  p re sen te n c e  investiga tion  re p o r t  s u p p o r te d  the tr ia l c o u r t ’s 
conclus ion, th e re  was no  abuse  o f  d isc re tion  in sen tenc ing  d e fe n d a n t  as a  p e r ­
s i s te n t  felony o ffender.  S t .  v. M e t z ,  M  , 604 P 2 d  102 (1979).

Part 3 
Death Penalty

P a r t  C a s e  N o t e s
C onstitu tiona lity  of Former Death Sentence Statute: Section  94-5-105, 

R.C.M . 1947 (now repea led ) ,  w hich  p rov ided  a  p rocedure  for th e  im posi tion  
o f  a se n ten ce  o f  d e a th  for a convic t ion  o f  d e l ib e ra te  homicide, was const i tu -  
t ionn '  on its face. S t, v. F i t z p a t r i c k ,  M  , 606 P 2d  1343 (1980).

Increase of Sentence A fte r New T ria l — Due Process: T h e  d e fen d an t ,  who 
h nd  been s en ten c ed  to  100 y e a r s ’ im p r iso n m e n t  for de l ibera te  homicide, was 
no t d en ied  d u e  process  o f  law w hen , a f te r  a new tr ia l on th e  sum e charge, he 
was s e n te n c ed  to  d ea th .  T h e  d u e  process c lause  is no t  offended  by all p o s ­
sib il it ies o f  increased  p u n is h m e n t  up o n  retrin l a f t e r  appeal ,  b u t  only those 
t h a t  pose a realis t ic  l ikelihood o f  v indic tiveness .  W hen  th e  D is t r ic t  C ou r t  
J u d g e  w as rep laced  for th e  new  tr ia l a n d  sen ten c in g  and  th e  new judge  s ta te d  
h is  re a s o n s  for  im p o s in g  th e  d e a t h  p e n a l t y  w i th  c la r i ty ,  th e  t h r e a t  o f
vind ic tiveness  was n o t  a realist ic  likelihood. St. v. F i t z p a t r i c k ,  M  ,
606 P 2 d  1343 (1980).

Sentencing Under Statutes Amended A fte r Date of Crime: T h e  se n te n c ­
ing o f  th e  d e f e n d a n t  to  d e a th  for a convic t ion  o f  aggrava ted  k id nap p ing  
v.nder s t a tu t e s  n m en d ed  a f te r  sec t ion  94-5-304, R .C.M . 1947 (now repealed),  
w as d ec la red  u n co n s t i tu t io n a l  d id  n o t  v iolate th e  con s t i tu t ion a l  p roh ib it ion  
agains t ex p o s t  facto  laws. T h e  a m e n d m e n ts  were am eliora tive  in n a tu re  and  
d id  n o t  d ep r ive  d e fe n d a n t  o f  a su b s ta n t ia l  r igh t  o r  im m u n i ty  t h a t  he  pos­
sessed  a t  th e  t im e  th e  crime was co m m it ted .  S t .  v. F i t z p a t r i c k ,  M  ,
606 P 2 d  1343 (1980).

Review of Death Sentence — Disproportionate Application: The S u p rem e  
C o u r t ,  in reviewing a d e a th  sen ten ce  to  d e te rm in e  w h e th e r  it  is d is p ro p o r ­
t ion a te ,  reviews the  c i rcu m stan ces  of th e  c r im e  o f  w hich  the  d e f e n d a n t  is 
accused  an d  in l ight o f  those  c ircum stances ,  th e  ju d g m e n t  a n d  th e  sen tence  
th e re u p o n  im posed. I t  exam ines  cases involving s im ilar  crimes, for th e  single 
pu rpo se ,  m ak in g  ce r ta in  t h a t  as far as th e  d e fe n d a n t  in th is  p a r t ic u la r  case 
is co ncerned ,  th e re  hus been no d is c r im in a to ry  nction on th e  p u r t  of th e  sen ­
tenc ing  ju d ge  a n d  n o  ab u se  o f  d isc re t ion  by th e  se n ten c in g  judge  a n d  t h a t  the 
sen te n c in g  ju d g e  has  considered  a n d  app lied  fairly  an d  w i th o u t  d is c r im in a ­
tion  th e  ap p licab le  law. T h e  S u p re m e  C o u r t  looks for th e  ev en -han ded  a p p l i ­
ca t ion  o f  d en th  sen ten ces  w i th o u t  regard  to  sex, color, creed, or rar a o r  any

257 SENTENCE AND JUDGMENT 46-18-223
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o th e r  d is c r im in a t in g  considera t ion .  W hen  th is  has occurred , as here, the
d e a th  s en te n ce  m u s t  be uph e ld .  S t .  v. C o l e m a n ,  M  , 605 P2d 1000
(1979).

Retroactive Application of Death Penalty Provisions — No Ex Post Facto 
Violation: W h e re  a f te r  th e  com m ission  o f  th e  crim e of homicide, the  U.S. 
S u p re m e  C o u r t  fou nd  the  d e a th  p e n a l ty  s t a tu t e  u n co ns t i tu t ion a l  an d  the  
s t a te  L eg is la tu re  took only  th e  p ro cedu ra l  s tep  of redef in ing  th e  p u n ish m en t ,  
n o t  th e  crime, there  is no  ex po s t  facto  v iolation in u ph o ld ing  the  previous 
d e a th  p e n a l ty  im posed , s ince th e  d e fe n d a n t  h ad  "fa ir  w a rn in g” of the  conse­
q u e n c e s  of hom icide. S t .  v. C o le m a n ,  M  , 605 P 2d  1000 (1979).

C onstitu tiona lity :
M o n t a n a ’s s t a tu t o r y  s ch e m e  for im p os ing  th e  d e a th  p e n a l ty  m ee ts  the  

s t a n d a r d s  e s tab l ish ed  by th e  U.S. S u p re m e  C ourt .  T h e  p en a l ty  is n o t  cruel 
a n d  u n u su a l  s im ply  because  M o n t a n a ’s c r im ina l s t a tu te s  allow its im position  
in th i s  case for  th e  cr im e o f  aggrava ted  k id n a p p in g  b u t  n o t  for the  crime, as
c o m m i t t e d  h e re ,  o f  d e l i b e r a t e  lO m icide . S t .  v. C o le m a n ,   M  ,
 P 2 d  ,3 6  S t .  R ep. 1134 (1979).

In  l igh t  o f  re c en t  U.S. S u p re m e  C o u r t  decis ions (W oodson  v, N. Carolina, 
428 U S  280 (1976); C oker  v. Georgia, 433 U S  584, 97 S  C t  2861, 53 L E d  2d 
982 (1977); R o b e r t s  v. Louisiana , 431 US 633, 97 S  C t  1993, 52 L E d  2d 637 
(1977)), sec t ion  94-5-304, R .C.M . 1947 (since repealed),  as it  ex is ted  a t  the  
t im e  o f  th e  d e fe n d a n t ' s  tr ial, was u n co n s t i tu t io n a l  on its face as  a m an d a to ry  
d e a th  p e n a l ty  s t a tu te .  S t .  v. C o le m a n ,  M  , 579 P 2 d  732 (1978).

W hile  th e  s t a tu t e s  d id  n o t  p rovide  for th e  ju ry  in th e  b ifu rca ted  sen tenc ing  
p ro c e d u re ,  th e y  w ere  w ith in  th e  c o n s t i tu t io n a l  b o u n d a r ie s  o f  recen t  U.S. 
S u p re m e  C o u r t  cases. T h e  sen ten ce  o f  d e a th  in tn is  case was res ted  on a 
narrow ly  de f in ed  ty p e  o f  m u r d e r  or k idn app ing .  T h e  fo rm er s t a tu t e  p rovided 
for th e  sen ten c in g  ju dg e  to  consider  m it iga t in g  c ircum stances .  In add it ion ,  
a p p e l l a t e  ju d ic ia l  rev iew  a n d  o th e r  s e n t e n c e  review  was p ro v id ed .  S t .  v. 
M cK enz ie ,  171 M  278 ,557  P 2 d  1023 (1976).

B y  an  ea r l ie r  decis ion o f  the  U.S. S u p re m e  C ou rt ,  s t a tu t e s  allowing the  
s c n te n c e r  d isc re tion  as to w h e th e r  to  im pose  the  d e a th  p en a l ty  were u n c o n ­
s t i tu t io n a l ;  a l th o u g h  th e  conviction  would  be uph e ld ,  a  sen ten ce  o f  d ea th  
m a d e  a t  th e  d isc re t ion  o f  th e  co u r t  u n d e r  a fo rm er  s t a tu t e  was u n c o n s t i tu ­
t iona l a n d  would  be c o m m u te d  to life im p riso nm en t .  S t. v. R hodes, 164 M 
4 55 ,5 24  P 2 d  1095 (1974).

Requisites of a Valid Death Penalty: T h e  U.S. S u p rem e  C o u r t  seem s to 
have  e s ta b l ished  th re e  general c r i te r ia  t h a t  a re  requ isite  to  a valid  d e a th  p e n ­
a l ty  s t a tu t o r y  schem e: (1) there  m u s t  be at leas t one s t a tu to ry  aggravating 
c irc u m s ta n c e  before a  d e a th  sen ten ce  m ay  be considered; (2) th e  defense  
m u s t  be a f fo rded  th e  o p p o r tu n i ty  to  br ing  before th e  sen tenc ing  hodv  
se p u r n te  s e n te n c in g  hea r ing  an y  m i t ig a t in g  c irc u m s tan ce s  re la t in g  to  th e  
in d iv idu a l  d e fe n d a n t ;  and  (3) there  m u s t  be available  p ro m p t  jud ic ia l  review 
o f  th e  s e n ten c in g  decis ion  by a  c o u r t  o f  s ta tew id e  ju r isd ic tion .  T h e  s t a tu to ry  
s c h e m e  ‘ i ex is tence  a t  th e  t im e  o f  com m iss ion  o f  th e  crim es charged  in the
i iw ' . in t  case m e t  th e  above cr i ter ia .  S t .  v. M c K e n z ie ,  M  , 581 P2d
i2 05  (1978).

Prospective Juror's view of Death Penalty: T w o  prospec tive  ju ro r s  were 
p ro p e r ly  ex c lu ded  u n d e r  the  excep tion  to  th e  general rule o f  W ith e rsp oo n  v. 
Il linois,  391 U S  510 (1968), b e cause  th ey  were i r revocably  c o m m it te d  to 
vo ting  ag a in s t  convic t ion  because  o f  th e  possib il ity  o f  a d e a th  penalty .  S t .  v. 
C o le m a n ,  M  , 579 P 2d  732 (1978).

P a r t  L a w  R e v i e w  A r t i c l e s
M o n tu n n ’s D e a th  P e n a l ty  A fte r  S tu te  v. M cK enzie ,  T w ee ten ,  38 M ont.  L. 

Rev. 209 (1977).
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill No: HB 157 Date on Bill: 2/4/83
Titie: Expand the right to petition for local option election
Sponsor: Representative Adams
Requestor: House Ccmnunitv & Regional A f f a i r s  Carmlttee
1. Estimated fiscal impacts on: Department o f  Community & Regional A ffa ir s

a. Expenditures:
(Thousands of Dollars)

1 FY 83 FY 84 FY 85 | FY 86 1 '1
Capital -0- -0- | -o- 1
Operating I -0- -0- -0- T
Total I -0- -0- -0- | - 1

b. Revenues:
Revenue

2. Source of funds to offset fiscal impact of bill:

3. Assumptions:Expansion of  the r ig h t  to p e t it io n  for a lo ca l  option elect ion to include unincorportat(2d communities within municipal boundaries. Will  have no f i s c a l  impact on th is  Department.

4. Disclaimer:
This statement has not been reviewed by the 0MB in the Office of the Governor, 
fore does not represent the final estimate of fiscal impact.Richard Rainery Commissioner * s O f f i c e -Prepared By: 

Division:
s '

Approved by Commissioner:
Department: Ccmmunitv sf Regional Affairs___________

5. Distribution:
Original to Legislative Finance 

Copy to 0MB 
Copy to Sponsor 
Copy to Requestor

Phoney
Date:

Date: 2/23/83

2/15/83
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Official Business

A la s k a  li'ta te  Ifeg is la tu rE
H o u s e  o f  R e p r e s e n t a t i v e s  

A1 Adams
Chairm an 

Com m ittee on Finance

F eb ru ary  21, 1983

WHILE IN SESSION 
Pouch V 

Scare Capicol 
Juneau, Alaska 99811 

(907) 465-3706

O U T  O r  SESSION 
P.O. Box 333 

Kotzebue, Alaska 99752 
(907) 442-3320

1024 W. 6th 
Anchorage, Alaska 99501 

(907) 274-0615

MEMORANDUM
TO:
FROM:SUBJECT:

R e p r e s e n t a t i v e  B arbara L a c h e r ,  C h a i r  Community and R e g io n a l  A f f a i r s  CommitteeR e p r e s e n t a t i v e  A1 AdamsHouse B i l l  157 -  An A c t  t o  expand the r i g h t  t o  p e t i t i o n  f o r  a l o c a l  o p t i o n  e l e c t i o n
House B i l l  157 amends the G e n e r a l  P r o v i s i o n s  C h a p te r  o f  T i t l e  4,  A l c h o l i c  B e v e r a g e s ,  by expanding the d e f i n i t i o n  o f  " e s t a b l i s h e d  v i l l a g e " .In 1981, the L e g i s l a t u r e  e n a c t e d  l e g i s l a t i o n  c l a r i f y i n g  p r o v i s i o n s  in  T i t l e  4 so t h a t  a l c o h o l  l o c a l  o p t io n  e l e c t i o n s  c o u l d  be h e l d .  As a r e s u l t  o f  t h e s e  changes a m u n i c i p a l i t y ,  as  w e l l  as  an e s t a b l i s h e d  v i l l a g e ,  c o u l d  h o ld  an e l e c t i o n .In s p i t e  o f  the L e g i s l a t u r e ' s b e s t  e f f o r t s  t o  c l a r i f y  the law , a q u e s t i o n  has a r i s e n  as  to  the a b i l i t y  o f  an u n i n c o r p o r a t e d  community w i t h i n  a borough to  co n d u ct  an e l e c t i o n .  Three c o m m u n it ies ,  P o i n t  L a y ,  K a r lu k  and Tyonek, wanted to  h o ld  an e l e c t i o n ,  b u t  were u na ble  to due to t h i s  d e f e c t  in  the law . HB 157 c l a r i f i e s  the la n g u a g e  to  en su re  t h a t  a l l  com m unities ,  r e g a r d l e s s  o f  s t a t u s ,  may c o n d u c t  an e l e c t i o n .A d d i t i o n a l  background in fo r m a t i o n  i s  a t t a c h e d .



On June 19, 1981, Governor Hammond signed Senate Bill 65, which •* 

cleared up difficulties with the 1980 Title 4 alcohol local option law, •• 

AS 04.ll.49G-04.il.506. Pursuant to the statute "municipalities" may 

conduct their own alcohol local option elections. "Established villages" 

may also request alcohol local option elections. These latter elections 

are conducted by the lieutenant governor.

Under the law, municipality is defined as "an incorporated city,

an organized borough, or a unified municipality established under AS 29.68.
\» •

AS 04.21.080(b) (11). A Municipalit may hold a special election and vote 

upon one of the following four options:

1. Prohibition cf the sale of alcoholic beverages. AS 04.11.490.

2. Community liquor license. AS 04.11.492.

3. Prohibition of the sale and importation of alcoholic beverages.

AS 04.11.496.

4. Prohibition of the sale of alcoholic beverages except by selected 

licenses. AS 04.11.500.

An "established village" is defined under the statute as "an unincor­

porated area that

(A) is within the circumference of a circle described by drawing a 

five-mij.e radius around a post office station;

I. INTRODUCTION



AS 04.11.080(b)(8). An established village may in a special election 

conducted for that purpose by the lieutenant governor, vote upon one 

of the following three options;

1. Prohibition of the sale of alcoholic beverages. AS 04.11.490.

2. Prohibition of the sale and:'importation of alcoholic beverages.
- . • l _

AS 04.11.496. ” . • ‘ •
• . • * . * »/'*•' *«a . .. * **. • » * • • J f * . • • • • * • '  • *  • f’» * • .

3. Prohibition of the sale of alcoholic beverages except by selected 

licenses. AS 04.11.500.

Alcohol abuse constitutes a very serious problem in Alaska. The 

state Title 4 alcohol local option law, AS 04.11.490-04.11.506, has allowed 

individual communities to deal with the problem on a local level and thus 

choose a legal remedy which fits the loca . .oblem. The results have been 

largely successful both as a means of controlling alcohol abuse and as’ an 

experiment in pure democracy. As of this writing, forty-one communities 

have held alcohol local option elections and ten more are currently waiting 

to hold them. Moreover, over twenty other communities have expressed in­

terest in holding alcohol local option elections to the Alaska Legal Ser­

vices Corporation Alcohol Project. Of the forty-one communities which have 

already voted, thirty-seven have voted to prohibit the sale and importation 

of alcoholic beverages.

II. THE PROBLEM

Simply put, the problem is that communities within organized boroughs 

cannot utilize the state Title 4 alcohol local option law unless separately 

incorporated because the power of legislation in thos.. communities rests

(B) has 25 or more permanent residents."



with virtual exclusivity in the borough government. AS 04.11.080(b)(8) 

defines "established village" as "an unincorporated area." ’ Since a bor­

ough is incorporated, a village lying within a borough cannot be an un­

incorporated area.

Boroughs exercise certain powers, such as operating a school system 

arid planning, platting, and zoning on an  areawide basis, both inside and 

outside cities within the borough boundaries. AS 29.33.010-29.33.290. 

Pursuant to AS 29.38.020, second-class boroughs exercise certain muni­

cipal powers in areas of the borough outside the cities. These include 

such things as regulating fireworks, providing water pollution control, 

constructing local roads, etc. Boroughs can also acquire other powers 

outside cities by an election of the voters outside citi.es.

AS 29.48.03S gives municipalities certain regulatory powers.

AS 29.48.035(10) provides that a municipality may regulate "alcoholic- 

beverages as provided by 4.15.070." AS 4.15.070 is now repealed but 

there is a cross-reference to 4.21.010 "for present provisions concerning 

municipal regulation." AS 4.21.010(a) allows a municipality to adopt 

ordinances governing barter, sale, consumption of alcoholic beverages 

as necessary for orderly selling of alcohol within tin municipality.

AS 4.21.010(b) allows a municipality to adept an ordinance making sale 

or importation a misdemeanor after a valid election on the option to 

prohibit the sale ana importation of alcoholic beverages has been held.

The above provisions of Title 29, along with the definition of esta­

blished village in Title 4, suggest that power to regulate alcohol in a 

borough in the area outside the borough's cities is given to the borough.



• ^

N o n e t h e l e s s ,  a t  l e a s t  o n e  v i l l a g e ,  K a r l u k ,  i n  t h e  K o d i a k  I s l a n d  B o r o u g h ,  

h a s  e v i n c e d  a  d e s i r e  t o  h o l d  a  l o c a l  o p t i o n  e l e c t i o n  a n d  c a n n o t  u n d e r  

p r e s e n t  l a w .

An o r g a n i z e d  b o r o u g h  g e n e r a l l y  c o n t a i n s  m o r e  t h a n  o n e  c o m m u n i t y  a n d  

o f t e n  c o n t a i n s  s e v e r a l .  A t  t h e  t i m e  o f  t h i s  w r i t i n g ,  n o  o r g a n i z e d  b o r o u g h  

h a s  y e t  h e l d  a n  a l c o h o l  l o c a l  o p t i o n  e l e c t i o n ,  i h e  d i f f i c u l t i e s  i n v o l v e d  

i n  a  m u l t i - c o m m u n i t y  e l e c t i o n  o f  t h i s  s o r t  a r e  e v i d e n t .  S h o u l d  a  b o r o u g h  

h o l d  a n  a l c o h o l  l o c a l  o p t i o n  e l e c t i o n ,  a  s t r o n g  v o t e  f o r  p r o h i b i t i o n  i n  t h e  

o u t l y i n g  v i l l a g e s  a n d  m u n i c i p a l i t i e s  c o u l d  i m p o s e  t h a t  m e a s u r e  u p o n  com­

m u n i t i e s  w i t h  n o  d e s i r e  o r  n e e d  t o  e m b r a c e  s o  d r a c o n i a n  a  r e s o l u t i o n .  ; 

C o n v e r s e l y ,  a  s t r o n g  v o t e  t o  m a i n t a i n  t h e  p r i v i l e g e  o f  b u y i n g  a n d  c o n ­

s u m i n g  a l c o h o l  i n  t h e  l a r g e r  c o m m u n i t i e s  c o u l d  p r e v e n t  o t h e r  c o m m u n i t i e s  

w i t h i n  t h e  b o r o u g h  f r o m  t a k i n g  e f f e c t i v e  a c t i o n  t o  d e a l  w i t h  a  c h r o n i c  

l o c a l  p r o b l e m .

A p r e f e r a b l e  a r r a n g e m e n t  w o u l d  a l l o w  t h e  v o t e r s  o f  e a c h  c o m m u n i t y  

i n  a n  o r g a n i z e d  b o r o u g h  t o  d e c i d e  f o r  t h a t  c o m m u n i t y  a n d  t h a t  c o m m u n i t y  

a l o n e  how t h e  s t a t e  T i t l e  4 a l c o h o l  l o c a l  o p t i o n  l a w  c a n  b e s t ,  b e  u s e d .

V o t e r s  i n  a  c o m m u n i ty  w i l l  p r o b a b l y  b e  b e t t e r  i n f o r m e d  a s  t o  l o c a l  c o n d i ­

t i o n s  t h em  t h e y  w i l l  b e  t o  b o r o u g h - w i d e  c o n d i t i o n s .  A b e t t e r  i n f o r m e d  e l e c ­

t o r a t e  w i l l  n a t u r a l l y  make m o re  i n t e l l i g e n t  d e c i s i o n s  a t  t h e  p o l l s .  M o r e  

i m p o r t a n t l y ,  t h e i r  d e c i s i o n  w i l l  o n l y  a f f e c t  l o c a l  c o n d i t i o n s  a n d  n o t  c o n ­

d i t i o n s  i n  o t h e r  c o m m u n i t i e s  w i t h i n  t h e  b o r o u g h  o f  w h i c h  t h e y  a r e  much  

l e s s  l i k e l y  t o  b e  a d e q u a t e l y  i n f o r m e d .

Page Four

I I I .  THE SOLUTION

Thn p r o p o s e d  l e g i s l a t i o n  w i l l  a l l o w  v i l l a g e s  w i t h i n  o r g a n i z e d  b o r o u g h s  

t o  h o l d  an  a l c o h o l  l o c a l  o p t i o n  e l e c t i o n  s u b j e c t  t o  t h e  sam e c o n d i t i o n s



imposed upon villages outside organized boroughs. The proposed legisla­

tion accomplishes this essentially by enlarging the definition of "estab­

lished village" to include those villages lying within organized boroughs.

The proposed legislation is designed to enlarge the powers of villages 

within organized boroughs only as regards to their ability to hold local op­

tion elections. Section 2 of the proposed legislation expressly limits 

itself to those purposes. Alaska already has a well established and com­

plex municipal code by which the respective powers of various types off
communities are delegated. The proposed legislation will have only a 

strictly limited effect on the municipal code. It is designed and intended 

only to allow communities not separately incorporated which lie within 

organized boroughs to hold alcohol local option elections pursuant to 

AS 04.11.490-04.11.506. No other impact upon the respective powers of 

the state, organized boroughs, organized communities, or unorganized com­

munities is foreseen or intended-.
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MEMORANDUM
;»

TO: P e r s o n s  I n t e r e s t e d  i n  t h e  C u r r e n t ‘S t a t u s  o f  R u r a l  C o m m u n i t i e s  W i t h  R e s p e c t  t o  t h e  S t a t e  T i t l e  4
A l c o h o l  LooaS Opfcicin Law

4
FROM: A l a s k a  L e g a l  , /S e r v i c w s  C o r p o r a t i o n  A l c o h o l  P r o j e c t

RE: S t a t e v r i d e  V i l l a g e  S t  i t u s  R e p o r t
1  . ’ I

DATE: J a n u a r y  1 4 ,  l b § 3
0

T he  ALSC A l c o h o l  P r o j e c t  w as  f u n d e e '  b y  t h e  S t a t e  O f f i c e  o n  A l l c o h o l i s m  a n d  Drug  A b u s e  ("SOADA") t o  p r o v i d e  
s t a t e w i d e  o n - s i t e  c o m m u n i ty  l e g a l  e d u c a t i o n  a n d  t e c h n i c a l  l e g a l  a s s i s t a n c e  o n  t h e  s t a t e  T i t l e  4 a l c o h o l  
l o c a l  o p t i o n  l a w .  D u r i n g  i t s  e x i s t e n c e ,  t h e  ALSC A l c o h o l  P r o j e c t *  w b r k e d  c l o s e l y  w i t h  r u r a l  c o m m u n i t i e s  
t h r o u g h o u t  A l a s k a .  Th e ALSC A l c o h o l 1 P r o j e c t  h a 3  t e r m i n a t e d .

A p p r o x i m a t e l y  130 r u r a l  c o m m u n i t i e s  w o r e  v i s i t e d  a d d  50 o t h e r  r u r a l  c o m m u n i t i e s  w e r e  a s s i s t e d  i n  some
f a s h i o n .  " A s s i s t a n c e " '  m eans  a  co m m u n i ty  e i t h e r  r e q u e s t e d  a  p e t i t i o n  f o r m ,  c o v e r  l e t t e r ,  an d  memorandum 
e x p l a i n i n g  t h e  l a w ,  o r  a  l e g a l  o p i n i o n  o f  t h e i r  l o c a l  v i l l a g e  o r d i n a n c e  c o n c e r n i n g  a l c o h o l  c o n t r o l .  T h i s  
S t a t e w i d e  V i l l a g e  S t a t u s  R e p o r t  f r o m  t h e  ALSC A l c o h o l  P r o j e c t  i s  a  f i n a l  a t t e m p t  t o  p r o v i d e  a n  a d e q u a t e  
p r o f i l e  o f  i n d i v i d u a l  r u r a l  c o m m u n i ty  a c t i v i t y  w i t h  r e s p e c t  t o  t h e  s t a t e  T i t l e  4 a l c o h o l  l o c a l  o p t i o n  l a w .

P r e s e n t l y ,  74 a l c o h o l  l o c a l  o p t i o n  e l e c t i o n s  h a v o  b e e n  h o l d .  Soino c o m m u n i t i e s  h a v e  now h e l d  tw o  e l e c t i o n s ,  
w i t h  d i f f e r i n g  r e s u l t s .  Th e p r e s e n t  t a l l y  i s :  1 c o m m u n i ty  h a s  v o t e d  f o r  a c o m m u n i ty  l i q u o r  l i c e n s e ,  51
c o m m u n i t i e s  h a v e  v o t e d  t o  f o r b i d  t h e  s a l e  a n d  i m p o r t a t i o n  o f  a l c o h o l i c  b e v e r a g e s ,  10  c o m m u n i t i e s  h a v e  d e ­
f e a t e d  t h e  s a l e  a n d  i m p o r t a t i o n  o p t i o n ,  2 c o m m u n i t i e s  a p p r o v e d  a n d  1 d e f e a t e d  t h e  n o  s a l e  o p t i o n ,  a n d  1
c o m m u n i ty  d e f e a t e d  t h e  p r i v a t e  l i q u o r  l i c e n s e  o p t i o n .  S e v e r a l  m o re  e l e c t i o n s  a r e  p r e s e n t l y  s c h e d u l e d  a n d
many o t h e r  p e t i t i o n s  a r e  b e i n g  c i r c u l a t e d .

i f  y o u  h a v o  a n y  a d d i t i o n a l  I n f o r m a t i o n  o r  q u e s t i o n s  o n  s p e c i f i c  c o m m u n i t i e s ,  p l e a s e  c o n t a c t  V i v i a n  K o r t i o  
a t  t h e  A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d ,  201 E a s t  9 t h  A v e n u e ,  A n c h o r a g e ,  A l a s k a ,  9 9 5 0 1 ,  o r  c a l l  (9 0 7 )  2 7 7 - 0 6 3 0 .

J



STA'IiiW I UK v i  liUWjli a i IXm a norum

Villnge
(Municipality
or Village)

Petition
Sent

(ALSC Visit*)

Option Considered
or Voted Upon

ALEUTIAU/PRIDOLOF REGION

A t k n  (EV) 1 1 / 1 0 / 0 2

S t .  P a u l  (M) 5 / 1 0 / 8 2 * Dan S a l e  fi I m p o r t  (V)

ANCUORAGE/AUTNA REGION 

C h i t i n a  (V) 3 / 0 3 / 0 2 *

C o p p e r  C e n t e r  (V) 3 / 2 7 / 0 2 *

M e n t n s t a  (V) 1 0 / 0 5 / 8 2 *

Dan S a l e  fi I m p o r t  (C)

DRISTOL DAY REGION

A l e k n a g i k  (M)

Ekwok (M)

I l i a m n a  (V)
E g e g i k  (V) 
M a n o k o t a k  (M)

N e w h a l e n  (M)

P o r t a g e  C r e e k  (V)

T o g l a k  (M)

Tw in  H i l l s  (V)

H u n d n i t o n  (M)

4 / 0 8 / 0 2 *

1 1 / 2 9 / 0 2

1 1 / 2 4 / 8 1 *
1 1 / 1 0 / 0 2
1 1 / 2 3 / 8 1 *

1 1 / 0 2 / 0 2 *

1 2 / 0 1 / 8 2 *

1 1 / 2 4 / 8 1 *

1 2 / 2 2 / 0 1 *

1 2 / 1 7 / 0 1 *

Ban S a l e

Ban S a l e  
•

Ban S a l e  
Ban S a l e  
Ban S a l e

Ban S a l e

Dan S a l e

Dan S a l e

Ban S a l e

fi I m p o r t  (V) 

R I m p o r t  (V) 

(V)
R I m p o r t  (C) 
R I m p o r t  , (C)

fi I m p o r t  (V)

(C)

R I m p o r t  (V) 

S I m p o r t  (C)

FAIRBANKS/DOYON REGION

A r c t i c  V i l l a g e  (V) 7 / 2 3 / 0 1  Ban S a l e  fi I m p o r t  (C)

C h a l k y i t s i k  (V) 7 / 1 5 . /0 2 *  Dan S a l e  fi I m p o r t  (V)

Election
Results^
(yes/no )

Effective
Dates

Notes

4 7 / 1 4 1

2 6 / 2 3

2 0 / 0 3

3 5 / 2 4

6 / 2 2

9 3 / 2 3

21/02

7 / 1 / 0 2

6 / 1 / 0 2

I.*

8 / 1 / 8 2  
, i

P e t i t i o n s  s e n t  1 0 / 1 0 / 0 2 .

AI.0L d i d  n o t  p a s s .

P e t i t i o n  i n v a l i d  1 0 / l ;</8 
new p e t i t i o n s  s e n t  1 2 / 2 3

Many q u e s t i o n e d  b a l l o t s ;  
m a j o r i t y  v o t e .

L i q u o r  l i c e n s e ( s )  r e v o k e  
E l e c t i o n  s c h e d u l e d  by  DC 
P e t i t i o n s  s e n t  1 / 1 3 / 8 3 .

ALOL d i d  n o t  p a s s .  

P e t i t i o n s  s e n t  1 1 / 3 0 / 0 2 .

E l e c t i o n  b e i n g  c o n s i d e r e

«



V i l l a g e  
( M u n i c i p a l i t y  

o r  p i l l a g e )

Petition
• Sent
(ALSC Visit*)

Option Considered
or Voted Upon

E l e c t i o n
R e s u l t s , .
( y e s / n o  )

Effective
Dates

Notes

D o t  L a k e  (V) 10/01/82* r • Ban S a l e  (C) ——

E a g l e  (V) "9 /3 0 /8 2 * — — —

F o r t  Yukon (M) 12 /01 /81 Ban S a l e  & I m p o r t  (C) — —

H u s l i a  (M) ,3 /02/82* Ban S a l e  £ I m p o r t  (V) 40/53 12/1 /82

K a l t a g  (M) ’l i /1 1 /8 2 * Ban S a l e  £ I m p o r t  (V) 50/27 1 /3 /8 3

M e n t a s t a  (V) 10/05/82* •
— —

M i n t o  (V) ,6/23/81* —

N o r t h w a y  (V) 9 /29 /82*

1 /0 7 /8 2

• Ban S a l e  £ I m p o r t  (C) — —

N u l a t o  (M) — — —

Ruby (M) 8/02 /82 — — —

S t e v e n s  V i l l a g e  (V) 4/28 /82*  . Ban S a l e  £ I m p o r t  (C) — —

T a n a c r o s s  (V) '9/20/B2* — — —

T a n a n a  (M) 9/23/82* Communi ty  L i q u o r  S t o r e  (V) ‘9 0 /1 5 ' —

T e t l i n  (V) 10/04/02* Ban S a l e  £ I m p o r t  (V) 54/7 1 /1 /8 3
i

JUNEAU/SEALASKA REGION 

Angoort  (M) 4 /06/82* Ban S a l e  £ I m p o r t  (V) 72/94 0

I l y d a b u r g  (M) 2/24/82* S e l e c t e d  L i q u o r  L i e .  (V) 43/63 ■ —

K law ock  (M) 10/20/82* Communi ty  L i q u o r  S t o r e  (C) — “7

M e t l a k a t l a  ( R e s e r v a t i o n ) 2 /14/81* — — —

T h o r n e  Ray (M) 12 /01 /82 Dan S a l e  (V) tmmm

KODIAK REGION 

L a r s e n  Day (M) 7/19/02* Ban S a l e  £ I m p o r t  (V)

1

17/30

O ld  H a r b o r  (M) 6 /19/01* — — —

S e c o n d  e l e c t i o n ;  c h a n g e d  \ 

S e c o n d  e l e c t i o n ;  s a m e  v o t <

P e t i t i o n s  s e n t  1 / 7 / 8 2 .  

P e t i t i o n s  s e n t  8 / 2 / 8 2 .  

P e t i t i o n s  s e n t  4 / 2 8 / 8 2 .

A p p l y i n g  f o r  a  l i q u o r  l i c e

ALOL d i d  n o t  p a s 3 .

A LO L d i d  n o t  p a s s .

ALOL n o t  a p p l i c a b l e .

E l e c t i o n  i m p r o p r i e t i e s ;  
s e l e c t e d  l i q u o r  l i c e n s e  a f  plied for in January, 198:
A LO L  d i d  n o t  p n s 3 .

E m e r g e n c y  o r d i n a n c e  t o  b a ;  

s a l e  a n d  i m p o r t ,  7 / 2 0 / 0 2 .



Vi 1 l a c e  P e t i t i o n  O p t i o n  C o n s i d e r e d  E l e c t i o n  E f f e c t i v e
( M u n i c i p a l i t y  S e n t  . o r  V o t e d  Upon R e s u l t s  D a t e s
o r  V i l l a g e )  (ALSC V i s i t * )   ( y e s / n o  )

Pago Three

K O TZ EB U E/N A N A  REGION •

A m b l e r  (M) 1 1 / 2 3 / 0 1 * R a n S a l e s I m p o r t (V ) 2 9 / 2 1 1 / 1 / 8 2

D u c k l a n d  (M) 1 0 / 0 2 / 0 1 * B a n S a l e & I m p o r t (V ) 5 2 / 0 6 6 / 1 / 0 2

D e e r i n g  (M) 1 1 / 2 4 / 0 1 * B a n S a l e fi I m p o r t (V ) 3 2 / 2 4 6 / 1 / 0 2

K i a n a  (M) 2 / 0 3 / 0 2 * B a n S a l e fi I m p o r t (V ) 0 0 / 6 0 1 2 / 1 / 8 2

K i v n l i n a  (M) 9 / 2 9 / 8 1 * B a n S a l e fi I m p o r t (V ) 6 5 / 2 7 5 / 1 / 8 2

K o b u k  (M) 1 1 / 1 8 / 8 2 * — — —

N o a t a k  (V ) • 6 / 1 0 / 0 2 * B a n S a l e fi I m p o r t (V ) 6 9 / 5 3 . ' 1 / 1 / 8 3

N o o r v l k  (M) 5 / 2 9 / 8 1 ' B a n S a l e fi I m p o r t (V ) 9 5 / 4 6 5 / 1 / 8 2

S e l a w i k  (M) 1 1 / 2 3 / 0 1 * B a n S a l e fi I m p o r t (V ) 6 7 / 6 6 1 / 1 / 0 2

S h t m g n a k  (M) 1 1 / 2 4 / 8 1  * B a n
»

S a l e* fi I m p o r t (V ) 5 9 / 2 3 4 / 1 / 0 2

N O M E /D E R IN G  S T R A I T S  R E G IO N
•

D i o m e d e  (M) 9 / 0 7 / 0 1 * B a n S a l e fi I m p o r t ‘’ ( V) 2 7 / 1 2 i o / i / O i

E l l m  (M) 6 / 1 0 / 0 1 * B a n S a l e fi T m p o r t (V )  • 4 7 / 1 7 9 / 1 / 0 1

G a m b o l 1 (M) 7 / 2 2 / 0 1 * D a n S a l e fi I m p o r t (V ) 7 9 / 1 0 9 / 1 / 0 1

G o l o v i n  (M) 9 / 1 6 / 0 1 * B a n S a l e fi I m p o r t (V ) 2 6 / 1 9 , 7 / 1 / 0 1

K o y u k  (M) 7 / 1 3 / 8 1 * B a n S a l e fi I m p o r t (V ) 5 7 / 0 0 9 / 1 / 0 1

S t .  M i c h a e l  (M) 1 0 / 1 4 / 0 2 * B a n S a l e fi I m p o r t (V ) — 1 1 '

S a v o o n g n  (M) 0 / 2 0 / 0 1 * B a n S a l e fi I m p o r t (V ) 1 0 3 / 0 1 l i ' / i / o i

S h a k t o o l i k  (M) 9 / 1 4 / 0 1 * B a n S a l e fi I m p o r t (V ) 3 0 / 2 3 1 1 / i / o i

S h l s h m a r e f  (M) 1 0 / 1 2 / 0 2 * D a n S a l e fi I m p o r t (V ) 0 2 / 4 7 2 / 1 / 0 3

S t e b b i n s  (M) 6 / 2 6 / 0 1 * B a n S a l e & I m p o r t (V ) 4 9 / 0 7 . 0 / 1 / 0 1
•

T e l l e r  (M) 1 0 / 1 1 / 0 2 * — — pmm
•

U n a l a k l o e t  (M) 9 / 1 0 / 0 1 * — —

Notes

May s c h e d u l e  new e l e c t i c  

No s p e c i a l  e l e c t i o n  o r d l

S e c o n d  e l e c t i o n  —  same 
r e s u l t s .

P e t i t i o n s  s e n t  1 1 / 1 2 / 0 2 .

1/03 special election ord nance enacted, new sale s importation petit ion beir circulated; election cant plated.



Village
(Municipality
or Village)

Petition
•Sent

(ALSC Visit*)

Option Considered
or Voted Upon

W a l e s  (M)

W h i t e  M o u n t a i n  (M)

' 7 / 0 5 / 8 1 *

' 7 / 1 6 / 8 1 *

D a n  S a l e  fi I m p o r t  (V )  

B a n  S a l e  G I m p o r t  (V )

NORTH S L O P E  R EG IO N  

A n a k t u v u k  P a s s  (M) 

P o i n t  H o p e  (M) 

P o i n t  L a y  (V )

W a i n w r i g h t  (M)

1 1 / 1 1 / 8 1 *

S } / 1 5 / 8 1 *

2 / 0 9 / 8 2 *

6 / 1 1 / 8 1 •

B a n  S a l e  fi I m p o r t  (V) 

B a n  S a l e  & I m p o r t  (V )

B a n  S a l e  fi I m p o r t  (V )

YUKON/KUSKOKWIM R EG IO N  

A k i a c h a k  (M) & / 0 2 / 0 2 *

A k i a k  (M) . 2 / 0 2 / 8 2

A k o l m i u t  (M)

A l a k a n u k  (M) 3 / 2 5 / 0 2

A n i a k  (M) 7 / 2 2 / 0 2 *

A t m a u t l u a k  (M) 9 / 0 1 / 0 1 *

B r e v i g  M i s s i o n  0 / 2 6 / 0 2

C h e f o r n a k  (M) 9 / 0 0 / 0 2 *

C h o v a k  (M)

C h u a t h b a l u k  (M) 1 0 / 0 0 / 8 1 *

C r o o k e d  C r e e k  (V ) 1 2 / 0 9 / 0 1 *

E c k  (M) 1 0 / 1 9 / 0 1 *

E m m o n a k  (M) 9 / 0 3 / 0 1

G o o d n e w s  H a y  (M) 4 / 2 1 / 0 2

G r a y l i n g  (M) 1 2 / 0 2 / 0 1 .

B a n  S a l e  fi I m p o r t  (V ) 

B a n  S a l e  fi I m p o r t  (V) 

B a n  S a l e  K I m p o r t  (V )  

B a n  S a l e  fi I m p o r t  (V) 

B a n  S a l e  fi I m p o r t  (V)

B a n  S a l e  fi I m p o r t  (V) 

B a n  S a l e  S I m p o r t  (V ) 

B a n  S a l e  fi I m p o r t  (C )

D a n  S a l e  fi I m p o r t  (V )  

B a n  S a l e  fi I m p o r t  (V)

B a n  S a l e  K I m p o r t  (V )

Election
Results^
(yes/no )

Effective
Dates

Notes

2 9 / 2 1

2 9 / 1 6

7 0 / 1 1

6 2 / 3 9

6 1 / 4 2  ’

1 0 6 / 3 5

9 2 / 2 4

4 2 / 1 2 9

6 0 / 1 2

4 0 / 2 9

90/15

5 4 / 1 2

34/34

9 / 1 / 8 1

4 / 1 / 8 2

1 / 1 / 8 3

8 / 1 / 8 2

8 / 1 / 8 2

1 0 / 1 / 8 1

8 / 1 / 8 1

6 / 1 / 8 2

1 1 / 1 / 0 2

1 2 / 1 / 0 2

1 1 / 1 / 8 1

N o t  o f f i c i a l l y  r e c o r d e d .

W i t h i n  i n c o r p o r a t e d  b o r o u g  
A LOL n o t  a p p l i c a b l e .

E l e c t i o n  I m p r o p r i e t i e s .  

N o t  a s s i s t e d  b y  A L S C .

3
A LOL d i d  n o t  p a s s .

P e t i t i o n s  s e n t  1 2 / 0 2 .  

S e c o n d  e l e c t i o n .  

E l e c t i o n  i m p r o p r i e t i e s .

ALOL d i d  n o t  p a s s j  n e e d r  

m a j o r i t y .
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Village
(Municipality
or Village)

H o l y  C r o s s  (M) 

H o o p e r  Day (M)

K i p n u k  (V)

K o n g i g a n a k  (V)

K o t l i k  (M)

K w e t h l u k  (M)

Lime V i l l a g e  (V) 

L ow er  K a l s k a g  (M) 

M a r s h a l l  (M) 

M e k o r y u k  (M) 

M o u n t a i n  V i l l a g e  (M) 

N a p a k i a k  (M) 

N a p a s k i a k  (M)

Newtok  (M)

N i g h t m u t o  (M) 

N u n a p i t c h u k  (EV) 

P i l o t  S t a t i o n  (M) 

P l a t i n u m  (M) 

Q u i n h a g a k  (M)

Red D e v i l  (V)

S t .  M a r y ' s  (M) 

Scammon Day (M) 

S h a g e l u k  (M)

Petition
Sent

(ALSC Visit*)

Option Considered
or Voted Upon

7 / 1 0 / 8 1 *

1 0 / 2 8 / 8 2 *

9 / 2 0 / 8 1 *

9 / 1 7 / 8 1 *

3 / 0 9 / 8 1 *

1 0 / 1 2 / 8 1 *

1 / 2 1 / 8 2 *
t

1 / 1 5 / 8 2 *

5 / 2 1 / 8 1 *

5 / 2 1 / 8 1 *

1 0 / 0 2 / 8 1 *

9 / 0 8 / 8 2 *

1 1 / 2 6 / 8 2

9 / 0 8 / 8 2 *

7 / 1 0 / 8 ’ *

7 / 1 0 / 0 1 *

9 / 1 4 / 0 1 *

1 / 2 1 / 8 2

9 / 0 1 / 8 1 *

1 1 / 0 9 / 0 1 *

6 / 2 2 / 8 2 *

Ban S a l e  G I m p o r t  (V) 

Dan S a l e  & I m p o r t  (C)

Ban S a l e  G I m p o r t  (V) 

Ban S a l e  G I m p o r t  (V) 

Ban S a l e  G I m p o r t  (V) 

Ban S a l e  G I m p o r t  (V)

Ban S a l e  G I m p o r t  (C) 

Ban S a l e  G I m p o r t  (V)
0

Ban S a l e  G I m p o r t  (V)

Ban S a l e  G I m p o r t  (V) 

Ban S a l e  G I m p o r t  (V)

Ban S a l e  (V)

Ban S a l e  G I m p o r t  (V) 

Ban S a l e  G I m p o r t  (V) 

Han Sale (V)

Ban S a l e  G I m p o r t  (V) 

Ban  S a l e  G i m p o r t  (V) 

Ban S a l e  G I m p o r t  (V)

E l e c t i o n
R e s u l t s . ,
( y e s / n o  )

5 0 / 6 0

0 2 / 0 7

5 0 / 0 9

6 3 / 1 5

0 2 / 3 0

4 2 / 1 6

4 8 / 1 0

5 4 / 1 4

5 5 /0 4

3 9 / 0 3

1 1 / 0 8

7 9 / 2 6

1 2 / 2 2

6 3 / 4 0

5 7 / 1 0

1
Effective
Dates

Notes

1 1 / 1 / 8 2

8 / 1 / 8 2

1 0 / 1 / 8 1

3 / 1 / 8 2

8 / 1 / 8 1

1 0 / 1 / 8 1

4 / 1 / 8 2  

’ 1 1 2 / 1 / 8 2

, 1 / 1 / 8 3

. v- 
2 / 1 / 8 2  

l l / i / 8 1
1 * t
n ~

1 0 / 1 / 0 1

1 / 1 / 8 2

E l e c t i o n  r e s u l t s  n e v e r  c e

E l e c t i o n  p l a n n e d  f o r  
m i d - F e b r u a r y .

P e t i t i o n  d i e d .

Mot a s s i s t e d  b y  ALSC.

P e t i t i o n  r e c e i v e d  1 1 / 2 6 / 0  

S e c o n d  e l e c t i o n  e x p e c t e d .  

U s i n g  e m e r g e n c y  o r d i n a n c e

U s i n g  e m e r g e n c y  o r d i n a n c e
•3

CRA a s s i s t e d  w i t h  e l e c t i

ALOL d i d  n o t  p a s s .

ALOL d i d  n o t  p a s s .



Village
(Municipality
or pillage)

Petition
> Sent
(ALSC Visit*)

Option Considered
or Voted Upon

Election
Results2
(yes/no )

Effective
Dates

Notes

$

S h e l d o n  P o i n t  (M) 

S l e e t m u t e  (V) 

S t o n y  R i v e r  (V) 

T o k s o o k  Day (M) 

T u l u k s a k  (M) 

T u n u n a k  (M) 

T u n t u t u l i a k  (V) 

U p p e r  K a l s k a g  (M)

• 9 / 0 3 / 8 1 *

8 / 1 0 / 0 2 *

" 8 / 1 2 / 8 2 *

1 0 / 0 3 / 8 1 *  
* . . 

9 / 0 9 / 8 2 *

5 / 2 1 / 8 1 *

1 2 / 0 1 / 8 1 *

1 / 1 5 / 0 2 *

I m p o r t  (V) 2 3 / 2 0 0 / 1 / 0 2

I m p o r t  (V) 7 0 / 3 2 1 2 / 1 / 8 1

I m p o r t  (V) 6 1 / 1 6 1 1 / 1 / 8 2

I m p o r t  (V) 9 0 / 1 1 9 / 1 / 8 1

I m p o r t  (V) 4 7 / 2 0 9 / 1 / 8 2

— —

NOTE : H i e  f o u r  o p t i o n  c h o i c e s  f o r  m u n i c i p a l i t i e s  ( f i r s t . a n d  s e c o n d - c l a s s  a n d  h o m e r u l e  c i t i e s )  a r e i
•

1 .  S e l e c t e d  l i q u o r  l i c e n s e ;
2 .  C ommuni ty  l i q u o r  l i c e n s e ;  ’
3 .  B a n n i n g  t h e  s a l e  o f  a l c o h o l i c  b e v e r a g e s ;
4 .  B a n n i n g  t h e  s a l e  a n d  i m p o r t a t i o n  o f  a l c o h o l i c  b e v e r a g e s .

I

E s t a b l i s h e d  v i l l a g e s  may c h o o s e  o p t i o n  1 ,  3 ,  o r  4 .

NOTE i F o r  t h o s e  v i l l a g e s  w h i c h  h a v e  c h o s e n  t h e  o p t i o n  t o  b a n  S a l e  a n d  i m p o r t a t i o n ,  a  " y e s "  v o t e  m ean s  t h a t  a  v o t e r  
w i s h e s  t o  s t o p  t h e  s a l e  an d  i m p o r t a t i o n  o f  a l c o h o l i c  b e v e r a g e s .  A " n o "  v o t e  m eans  t h a t  a  v o t e r  d o e s  n o t  w i s h  
t o  s t o p  t h e  s a l e  a n d  i m p o r t a t i o n  o f  a l c o h o l i c  b e v e r a g e s  u n d e r  t h e  s t a t e  a l c o h o l  l o c a l  o p t i o n  l a w .

NOTE I ALOL -  
ALOE -  
CRA -

-  A l c o h o l  L o c a l  O p t i o n  Law.
-  A l c o h o l  L o c a l  O p t i o n  E l e c t i o n .
-  C ommun i ty  a n d  R e g i o n a l  A f f a i r s ;  D i v i s i o n  o f  L o c a l  G o v e r n m e n t  A s s i s t a n c e .

NOTE^: As o f  May 1 8 ,  1 9 8 2 ,  t h e  U n i t e d  S t a t e n  . D e p a r t m e n t  o f  J u s t i c e  a p p r o v e d  t h e  A l a s k a  S t a t e  T i t l e  4 a l c o h o l
l o c a l  o p t i o n  l a w  s u b m i s s i o n  u n d e r  S e c t i o n  5 o f  t h e  V o t i n g  R i g h t s  A c t .  The s t a t e  o f  A l a s k a  i s  a  " V o t i n g
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m

R i i j l i t s  A c t  S t a t e , "  w h i c h  moans  t h a t  when t h e r e  I s  a n y  " c h a n g e  i n  t h e  s t a n d a r d  p r a c t i c e  o r  p r o c e d u r e "  
i n  v o t i n g ,  t h e  s t a t e  o r  o t h e r  a p p r o p r i a t e  a g e n c y  i s  r e q u i r e d  t o  o b t a i n  a p p r o v a l  f r o m  t h e  U n i t e d  S t a t e s  
D e p a r t m e n t  o f  J u s t i c e .

T h i s  a p p r o v a l  m e a n s  t h a t  t h e  a l c o h o l  l o c a l  o p t i o n  l a w  e l e c t i o n s  a l r e a d y  h e l d  b y  m u n i c i p a l i t i e s  i n  t h e  
s t a t e  o f  A l a s k a  a r e  v a l i d .  T h i s  a p p r o v a l  a l s o  moans  t h a t  t h e  e s t a b l i s h e d  v i l l a g e s  c a n  h o l d  a l c o h o l  
l o c a l  o p t i o n  l a w  e l e c t i o n s  w i t h  t h e  a s s i s t a n c e  o f  t h e  D i v i s i o n  o f  E l e c t i o n s .

T h i s  a p p r o v a l  m e a n s  t h a t  no  o b j e c t i o n  u n d e r  t h e  V o t i n g  R i g h t s  A c t  c a n  b e  r a i s e d  w i t h  r e s p e c t  t o  t h e  
a l c o h o l  l o c a l  o p t i o n  l a w  e l e c t i o n s  h e l d  u n l e s s  s o m eo n e  h a s  a c t u a l l y  b e e n  d e n i e d  h i s  o r  h e r  r i g h t  t o  
v o t e ,  thvls  p r e j u d i c i n g  t h e  e l e c t i o n .

NOTE ; A f t e r  r e c e i v i n g  e n c o u r a g e m e n t  f r o m  many r u r a l  A l a s k a n  p r i e s t s ,  r e l i g i o u s  o r g a n i z a t i o n s  arid r e s i d e n t s ,  
t h e  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  a n d  S e n a t e  p a s s e d  a  l a w ,  S e n a t e  B i l l  7 6 5 ,  d e a l i n g  w i t h  t h e  s a c r a ­
m e n t a l  w i n e  e x c e p t i o n  t o  t h e  s t a t e  T i t l e  4 a l c o h o l  l o c a l  o p t i o n  l a w .

Th e new l a w  c h a n g e d  A . S .  0 4 . 1 1 . 4 9 6  ( b ) , w h i c h  i s  t h e  l a w  a l l o w i n g  c o m m u n i t i e s  t o  v o t e  t o  p r o h i b i t  t h e
s a l e  a n d  i m p o r t a t i o n  o f  a l c o h o l i c  b e v o r d g e s .  T he  a m e n d m e n t  o f  A . S .  0 4 . 1 1 . 4 9 6  (b)  s t a t e d  t h a t  i f  a  m a j ­
o r i t y  o f  t h e  p e o p l e  i n  a  c o m m u n i ty  v o t e  t o  p r o h i b i t  t h e  s a l e  a n d  i m p o r t a t i o n  o f  a l c o h o l i c  b e v e r a g e s ,  a  
p e r s o n  "may n o t  k n o w i n g l y  s e n d ,  t r a n s p o r t ,  o r  b r i n g  a n  a l c o h o l i c  b e v e r a g e  ' i n t o  t h e  m u n i c i p a l i t y  o r  e s ­
t a b l i s h e d  v i l l a g e ,  u n l e s s  t h e  a l c o h o l i c  b e v e r a g e  i s  s a c r a m e n t a l  w i n e  t o  be '  u s e d  f o r  b o n a  f i d e  r e l i g i o u s  
p u r p o s e s  b a s e d  o n  t e n e t s  o r  t e a c h i n g s  o f  a c h u r c h ,  i s  l i m i t e d  i n  q u a n t i t y  t o  t h e  a m o u n t  n e c e s s a r y  f o r  
r e l i g i o u s  p u r p o s e s ,  a n d  i s  d i s p e n s e d  o n l y  f o r  r e l i g i o u s  p u r p o s e s  b y  a  p e r s o n  a u t h o r i z e d  by  t h e  c h u r c h

' o r  r e l i g i o u s  b o d y  t o  d i s p e n s e  s a c r a m e n t a l  w i n e . " '
• , 1This language means that t h e  o n l y  a l c o h o l i c  b e v e r a g e s  w h i c h  c a n  come l e g a l l y  into a co m m u n i ty  w h i c h  

h a s  voted 'o  stop sale and importation of alcoholic bevorages i s  wine to be used only in a religious 
s e r v i c e ,  ‘i .e w i n e  i s  t o  b e  a n  a m o u n t  t o  b e  u s e d  o n l y i n  r e l i g i o u s  s e r v i c e .  O d l y  a  p r i e s t  o r  s o m eo n e  
a u t h o r i z e d  b y  t h e  p r i e s t  c a n  r e c e i v e  t h e  w i n e  a n d  g i v e  i t  t o  p e o p l e  i n  a r e l i g i o u s  c e r e m o n y .

9
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S 0 4 .2 1 .0 7 0 A laska S tatutks § 0 4 .2 1 .0 8 0

(21 Ihe u se  o f  th e  p rem ises  for sto ra g e  is  authorized  by locul zon ing  
ord inan ces; and

(3) th e  p rem ises  nrc a ccessib le  for in sp ection  as provided in  A S  
0 4 .1 1 .6 3 0 . (!) 4 ch  131 SLA 19801

S e e .  0 4 .2 1 .0 7 0 . E n fo r c e m e n t .  P eace officers shall in v e s tig a te  and  
report to  th e  board v io la tio n s  o f  th is  t it le . IS 4 ch 131 SL A  19801

S e c .  0 4 .2 1 .0 8 0 . D e f in it io n s ,  (a) In th is  t it le
( 1 ) a  person  a c ts  w ith  "crim inal n eg ligen ce"  w ith  rrspect to  a  re a lt  

or to a  c ircu m sta n ce  d escrib ed  by » provision  o l law  d efin in g  an olio, ise 
w h en  h e  fa ils  to  p erce ive  a su b sta n tia l utid u n ju stifiab le  risk th a t th e  
resu lt w ill occur or th a t th e  c ircu m stan ce  cx i its; th e  r isk  m u st be o f 
su ch  a n a tu re  and  d egree  th a t th e  fa ilu re  to perceiv.j it  c o n stitu te s  a 
gross  d ev ia tio n  from  tho stan d ard  o f  care th a t a reasonab le  person  
w ou ld  o b serv e  in  th e  s itu a tio n ;

(2) a p erson  a c ts  "know ingly"  w ith  resp ect to conduct or to a 
c ircu m sta n ce  described  by a provision  o f  law  defin ing an  oflunso w hen  
he is  aw aru th a t h is  con d u ct is  o f th a t  nature or th at Ihe c ircu m stan ce  
ex is ts ;  w h en  k n o w led g e  o f  th e e x isten ce  o f  a particu lar fact is  an  
e le m e n t o f  an  o ffen se , th a t  k n ow led ge  is  e sta b lish ed  i f  u person is  
u w are o f  o s u b s ta n t ia l p robab ility  o f  its  ex isten ce , u n less  he a c tu a lly  
b eh o v es  it  does not ex ist; u person  w ho is u n aw are  o f  conduct ar a 
c ircu m stan ce  o f  w hich  h e  w ould  liuvu been  aw are had lie  nut been  
in to x ica ted  a c ts  k n o w in g ly  w ith  respect to  th a t conduct or 
circu m stan ce;

(3 ) a p erson  a c ts  "reck lessly"  w ith  respect to  a  r esu lt or  to  a  
c ircu m sta n ce  described  by a provision  o f  low  d efin in g  m i oll'unso w lion  
ho is  aw are  o f  and con sciou sly  d isregard s a su b sta n tia l and  
u n ju stifia b le  r isk  Hint th e  resu lt w ill occur or th a t tho c ircu m stan ce  
uxists; th e  r isk  m u st bu o f  su ch  u iiu luro  and degree th a t d isregard o f  
it  co n s titu te s  a gross  d ev ia tio n  from  th e  standard  o f  conduct th a t u 
reason ab le  person  w ould  ob serve  in  th e s itu a tio n ; n person w ho is 
u n a w a re  u f u r isk  o f  w h ich  he w ould  h a v e  been aw are had hu not been  
in to x ica ted  a c ts  r eck lessly  w ith  respect to  th at n sk

(Id In (h is  (it lo
(1) "alcoholic hovurogu" in c lu d es, hu t is  not lim ited  to, w h isk ey , 

brandy, rum , g in , w in e , n lc , porter, beer, an d  a ll o th er  sp iritu ou s, 
vin ou s, m a ll and  o th er  ferm ented  or d is tilled  liip iors in ten d ed  lor 
hu m an  con su m p tion  and c o n ta in in g  m in e th an  onu p ercent nlcnhal by 
volum e;

(2) "hoard" m ea n s th e  A lcahulic lioverngu C ontrol Hoard;
(3 ) "bottling" m e a n s  la  p u t in to  a battle , ca n , or o th er  container;
(4 ) “d es ig n a ted  prom ises"  m ean s an y  or a ll den igrated  portion s o f  a 

b u ild in g  or stru ctu re , room s nr e n c lo su res  in th o b u ild in g  or stru ctu re, 
or rea l e s ta te  lea sed , used , cunlrnlled , or operated  It) u lic en ses  far Ilia 
 ......... r. i : .i. ii... . ii l i i i n  i i . . i  i
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(6 ) "director" m e a n s  th e  d irector o f  th e  A lcoholic  B ev era g e  C ontrol 

Board;
(6) " d istr ib u tin g  point" m ean s o loca tion  w h ere  a lcoh o lic  b everages

a re  d is tr ib u ted  from  a  w areh ouse;
(7 ) "drun ken person" m ea n s  a  person  w h ose  p h ysica l or m en ta l

con d u ct i s  s u b s ta n t ia lly  im p aired  a s  a  r esu lt o f  th e  in trod u ction  o f  an  
a lcoh o lic  b e v era g e  in to  h is  body an d  w h o e x h ib its  th o se  p la in  an d  
e a s ily  o b served  or  d iscovered  outw ard  m a n ife sta tio n s  o f  b eh avior  
com m on ly  k n ow n  to  be produced by  th e  overconsum ption  o f  a lcoh o lic

beverages;
(8 ) " estab lish ed  v illage"  m ea n s  o n  un incorporated  area th a t
(A ) is  w ith in  th e  c ircu m feren ce  o f  a  c ircle  described  b y  d raw in g  a 

fiv e -m ile  ra d iu s  around  a  p ost o ffice  sta tion ;
(B ) h a s  2 5  or  m ore  p erm a n en t resid en ts;
(9) " licenced  p re m ises” m ea n s  a n y  or a ll d es ig n a ted  p ortion s o f  n 

b u ild in g  o r  s tru ctu re , room s or en c lo su res  in  th e  b u ild in g  or stru ctu re, 
or reul e s ta te  le a se d , u sed , con tro lled , or opcrntcd  by a lic en see  in  th e  
condu ct o f  b u s in ess  fur w h ich  ho  is  licen sed  by  th e  board a t  th e  specific

add ress for w h ich  th o  lic e n se  is  issu ed ;
(10 ) "local g o v ern in g  body" m ea n s , a s  appropriate, a c ity  council, a 

borough u ssom b ly , or u tra d itio n a l v il la g e  council, bu t d o cs  n o t in clu d e  
a  corp oration  e s ta b lish e d  u n d er  th o A lnsku  N a tiv e  C la im s S e tt lem en t

Act;
(11 ) "m u n ic ip a lity"  m ea n s  an incorporated c ity , a n  organized  

borough , or a u n ified  m u n ic ip a lity  e sta b lish ed  u n der A S  29.C8. (5 4 ch

131 S L A  1080)

Alii. Ju r . 2il m o lC .J .8 . r e fe ren ce !.— 4 8 C J 8  InloiicnllnK IJquaia I t  I IS
“ 1 I . i i u tu r a
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Si 1 i Nch HB 1 57  Daie on Bill: ? / a / p. h ___________

• i 1 1 e : An act to e x p a n d  the rio'ht to p e t i t i o n  for a local o p t i o n  e l e c t i o n 11
Sponsor: A d a m s  ~

Requester: H o u s e  C o m m u n i t y  and R e g i o n a l  A f f a i r s  C o m m i t t e e _______________

1. Estimated fiscal impacts on:

s. Expenditures:
___________ fThousands of O o l l e ^ s 1

u a c i t a i  j • 1 1 1
G o e r s a : n o  i 1 1
• o t a i  ! .1 - 0 - lo11o1 1

b. Revenues:

Revenue I___________ I___________ I____________ I____________ I____________ I____________ I___________ I

1 1 1 FY 83 F Y id r Y 65 1 FY 56 1 1 !

. Source of funds to offset fiscal impact of bill:

I. Assumotions: T h e  D i v i s i o n  doe s not e x p e c t  an u p s u r g e  of p e t i t i o n s  for
local o p t i o n  e l e c t i o n s  as a r e s u l t  of this l e g i s l a t i o n ,  
as it a p p e a r s  that the end of the "A lc oh ol  P r o j e c t "  by 
A l a s k a  Legal S e r v i c e s  has c o n t r i b u t e d  to a d e c r e a s e  of 
p e t i t i o n  a c t i v i t y .

Disclaimer:
This statement nas .net been reviewed by the CMS in the Office of the Governor. It be 

net reoresent :ne por.cy of the Sheffield Acer.ni straticn or the final estimate of fis 

:mo act.

-reoarec By: T P T h o m a _____________________________________________________ "hone: d 611_______________ _

l i v i s i c r . : ____  E l e c t i o n s _______________ ______________________________________  O a t a :  2 / 23/ 83

■oorovec cy Commissioner:__________________________________________________D a■
iecartment:

'i^r'out*. or.:

u r - d m g i  to Leoislative Finance 
I coy to 0MB 

wCty to Socnscr
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- Table 40. Adult3 Per Capita Consumption of Distilled Spirits, Wine, and Beer, by State, 1982
(Wine or Liquid Gallons)

State
Distilled 
Spirits / Beer

Adult Population6 
(000)

LICENSE STATES
Alaska

7
4.64 —

"  V
4.80-"’' 4 2 .7 5 - ' 8 297

Arizona 2.78 3.42 42.17 2,049
Arkansas 1.67 1.05 25.02 1,642
California 2.99 6.03"’" 33.47 18,2139
Colorado 3.11 3.87 37.76 2,2119
Connecticut 3.19 3.84 25.52 2,370
Delaware 3.50 2.85 37.09 443
District of Columbia 7.09 — 8.6 7 - " 35.10 494
Florida 3.29 3.34 37.17 7,987
Georgia 2.74 1.81 28.50 4,011
Hawaii 3.01 4.02 43.50*—’ 716
Illinois 2.82 3.02 34.20 8,310
Indiana 2.01 1.57 31.37 3,926
Kansas 1.77 1.11 29.26 1,761
Kentucky 2.01 0.99 27.76 2,625
Louisiana 2.67 2.53 36.44 3,023
Maryland 3.33 2.98 33.55 3,154
Massachusetts 3.23 4.17 41.05 4,366
Minnesota 2.94 2.31 33.04 2,993
Missouri 1.72 1.80 33.27 3,629
Nebraska 2.20 1.73 36.40 1,145
Nevada (5.59— 6.45— 47.79*— 651
New Jersey 3.01 4.41 29.47 5,534
New Mexico 2.30 2.94 40.83 937
New York 2.88 4.02 30.43 13,151
North Dakota 2.99 1.50 37.29 477
Oklahoma 2.20 1.38 28.63 2,296
Rhode Island 2.74 4.64 32.32 725
South Carolina 2.66 •1.73 30.16 2,278
South Dakota 2.59 1.52 31.30 490
Tennessee 1.85 1.17 27.26 3,390
Texas 2.23 2.22 44.24— 10,751
Wisconsin 3.04 2.56 46.92— 3,451

License States 2.77 3.34 34.16 119,527
CONTROL. STATES

Alabama 1.92 1.49 24.23 2,812
Idaho 2.07 2.60 35.71 655
Iowa 1.73 1.09 33.63 2,109
Maine 2.71 2.58 31.92 824
Michigan 2.63 2.39 32.88 6,530
Mississippi 2.19 0.94 29.10 1,752
Montana 2.71 ^ 2.74 44.21—' 570
New Hampshire 6.21 — 4.93-"" 45.91 — 697
North Carolina 2.24 1.80 25.94 4,402
Ohio 1.74 1.87 31.47 7,818
Oregon 2.32 4.41 32.01 1,938
Pennsylvania 1.82 1.93 34.71 8,876
Utah 1.47 1.26 24.83 974
Vermont 3.31 4.27 36.04 376
Virginia 2.31 2.26 30.00 4,053
Washington 2.62 4.41 32.05 3,105
West Virginia 1.46 1.19 26.90 1,405
Wyoming 3.21 2.01 43.38—' 347

Control States 2.17 2.21 31.55 49,243
United States 2.59 3.01 33.57 168,769

NOTE: Boc.-.uso ol rounding, detail may nol add to total.
•"Adult" is dofined as p jrsons to yoars ol ago and oldor.
•Adult population as ol July 1, 1982.
Sourcos: Distilled Spin's Coun:il ol tho United States, Inc.; Wino Institute; United Statos Drowors Association; Sureau ol chu 

Census, U.S. Department ol Commerce.

ANNUAL STATISTICAL REVIEW



Table 52. Number of Retail Outlets or Licenses Issued for the Sale of Distilled Spirits, Number of 
Outlets/Licenses per 1,000 Population, and Number of Persons per Outlet/License, 1982

Number ol Outlets/Licenses Number of Persons per
Number ot Outlets/Licenses per 1,000 Population Out’et/Ucense

Total
On and Population On and On

State On Off Oft Total July 1,1982 On Off Off Total On Off ondOff Total
Premise Premise Premise Licenses (000) Premise Premise Premise Licenses Premise Premise Premise Licenses

LICENSE STATES
Alaska 759 446 — 1,205 438 1.73^ 1.01 ✓ _ 2.75 577 982 — 364
Arizona 1,275 1,361 1,523 4,159 2,860 0.45 0.48 0.53 1.45 2,243 2.101 1,878 688
Arkansas 553 676 — 1,229 2,291 0.24 0.30 — 0.54 4,143 3,389 — 1,864
California 14,274 11,416 — 25,690 24,724 0.58 0.46 —• 1.04 1,732 2,166 — 562
Colorado 3,687 1,373 — 5,060 3,045 1.21 0.45 — 1.66 826 2,218 — 602

Connecticut 3,341 1,869 __ 5.210 3,153 1.06 0.59 __ 1.65 944 1,687 __ 605
Delaware 456 293 177 926 6J2 0.76 0.49 0.29 1.54 1,320 2,055 3,401 650
District of Columbia 821 347 — 1,168 631 1.30 0.55 — 1.95 769 1,818 — 540
Florida 1,311 568 6,284 8,163 10,416 0.13 0.05 0.6G 0.78 7,945 18,338 1,658 1,276
Georgia 1,773 1,586 — 3,359 5,639 0.31 0.28 — 0.60 3,180 3,555 — 1,679

Hawaii 1,071 769 1,840 994 1.08 0.77 __ 1.85 928 1,293 __ 540
Illinois __ — 19,932 19,932 11,448 — — 1,74 1.74 — — 574 574
Indiana 1,193 1,704 3.495 6,392 5,471 0.22 0.31 0.64 1.17 4,586 3,211 1,565 856
Kansas 1,182 1,114 — 2,296 2,408 0.49 0.46 — 0.95 2,037 2,162 — 1,049
Kentucky 1,217 904 88 2,209 3,667 0.33 0.25 0.02 0.60 3,013 4,056 41,670 1,660

Louisiana 6,747 2,742 ___ 9,489 4,362 1.55 0.63 _. 2.18 647 1,591 __ 460
Maryland 554 1,065 3,261 4,880 4,265 0.13 0.25 0.76 1.14 7,699 4,005 1,308 874
Massachusetts 6,214 1,790 .— 8,004 5,781 1.07 0.31 — 1.38 939 3,230 — 722
Minnesota 2,375 700 1,112 4,187 4,133 0.57 0.17 0.27 1.01 1,740 5,904 3,717 987
Missouri — 4,110 4,295 8,405 4,951 — 0.83 0.87 1.70 — 1,205 1.153 589

Nebraska 430 564 2,058 3,052 1,586 0.27 0.36 1.30 1.92 3.688 2,612 771 520
Nevada 926 599 839 2,364 8C1 1.05 0.63 0.35 2.68 951 1,471 1,050 373
New Jersey 1,460 1,947 8,109 11,516 7,438 0.20 0.26 1.09 1.55 5,095 3,820 917 646
New Mexico 217 79 1,308 1,604 1,359 0.16 006 0.96 1.18 6,263 17,203 1,039 847
New York' 23,672 4,098 — 27,770 17,659 1.34 0.23 — 1.57 746 4,309 — 636

North Dakota 77 91 1,065 1,233 670 0.11 0.14 1.59 1.84 8,701 7,363 629 543
Oklahoma __ 831 — 831 3,177 — 0.26 —■ 0.26 — 3,823 — 3,823
Rhode Island 1,448 311 — . 1,759 958 1.51 0.32 — 1.84 662 3,080 — 545
South Carolina 1,542 1,151 — 2,693 3,203 0.48 0.36 — 0.84 2,077 2,783 — 1,109
South Dakota 886 585 — 1,471 691 1.28 0.85 — 2.13 780 1,181 — 470

Tonne3soo 954 57.? . . 1,526 4,651 0.21 0.12 _ 0.33 4,075 8,131 — 3,048
Texas 7,813 3,458 — 11,271 15,280 0,51 0.23 — 0.74 1,956 4.419 — 1,356
Wisconsin 12,659 1,763 -- 14,462 4,765 2.67*-' 0.37 — 3.04 375'' 2,703 — 329

Subtotal License States 100,927 50,882 53,546 205,355 163,597 0.62 0.31 0.33 1.26 1,621 3,215 3,055 797

C O N T R O L  STATES
Alabama 2,090 13(1 — 2,226 3,943 0.53 0.03 — 0.56 1.887 28,993 — 1,771
Idaho 885 132 __ 1,017 965 0.92 0.14 — 1.05 1,090 7,311 — 949
Iowa 4,610 212 — 4,822 2,905 1.59 0.07 — 1.66 630 13,703 — 602
Maine 1,168 130 — 1,298 1,133 1.03 0.11 — 1.15 970 8,715 — 873
Michigan 9,217 3,883 — 13,100 9,109 1.01 0.43 — 1.44 988 2,346 — 695

Mississippi 584 677 __ 1,261 2,551 0.23 0.27 __ 0.49 4,368 3,766 _ 2,023
Montana __ 145 1,520 1,673 801 — . 0.18 1.91 2.09 — 5,524 524 479
Now Hampshire 1,014 7(1 — 1,084 951 1.07 0,07 — 1.14 938 13,586 — 877
North Carolina 1,143 385 — 1,528 6,019 0.19 0.06 — 0.25 5.266 15,634 — 3,939
Ohio 11,867 427 — 12,294 10,791 1.10 0.04 — 1.14 909 25,272 — 878

Oregon 1,531 231 __ 1,762 2,649 0.58 0,09 __ 0.67 1,730 11,460 _ 1,503
Pennsylvania 4,030 726 15,032 19,788 11,865 0.34 0.06 1.27 1.67 2,944 16,366 709 600
Utah 164 113 163 440 1,554 0.11 0.07 0.10 0.28 9,476 13,752 9,534 3,532
Vermont 1,060 63 — 1,132 516 2.07 0.12 ■— 2.19 483.4 8,190 — •156
Virginia 1,855 245 — 2,100 5,491 0.34 0.04 — 0.38 2,960 22,412 — 2,615

Washington 2.48H 376 _ 2,857 4,245 0,50 0.09 _ 0.67 1,711 11,290 _ 1,406
West Virginia 1,220 157 — . 1,386 1,948 0.63 008 — 0.71 1,585 12,408 — 1,405
Wyoming 684 96 178 958 502 1.36 0.19 0.35 1.91 734 5,229 2.820 524

Subtotal Control States 45,621 8,204 16,901 70,7261 67.930 0.57 0.12 0.25 1.04 1,489 8,282 4.020 961

TOTAL UNITED STATES 146,540 59,086 70,447 276,0011 231,535 0.63 0.26 0.30 1.19 1,580 3,919 3,287 839

NOTE: Bocauso ol rounding detail may not odd to total. 
"Now York outlol data aro tor I90t.
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K E N N E T H  S T E P H E N  B U K N L E Y  
S u p e r i n t e n d e n t  o f  S c h o o l s

O cto b e r  6 ,  1983
Mr. R i c h a r d  Loeb A l a s k a  D i s t r i b u t o r s  Co. P .  0 .  Box 549 F a i r b a n k s ,  A l a s k a  99707
Dear Mr. Loeb:On b e h a l f  o f  the Board o f  E d u c a t i o n ,  I want to e x p r e s s  my a p p r e c i a t i o n  f o r  your generou s g i f t  to  th e  S ch o o l  D i s t r i c t .  " P r e v e n t i n g  A l c o h o l  A buse"  w i l l  be a v i t a l  c u r r i c u l u m  r e s o u r c e  f o r  th ose  d e v e l o p i n g  c l a s s r o o m  l e s s o n s  on t h i s  im p o r t a n t  s u b j e c t .As I r e v ie w e d  the b rochu re  p r o v i d e d ,  I was very im pressed by the em phasis  on f a c t u a l ,  n o n ju d g m e n ta l  i n f o r m a t i o n .  M o r e o v e r ,  tho t a i l o r i n g  o f  l e a r n i n g  u n i t s  to  s p e c i f i c  age grou ps w i l l  g r e a t l y  f a c i l i t a t e  the u se  o f  th e  t e a c h i n g  m a t e r i a l s .A l t o g e t h e r ,  you r c o n t r i b u t i o n  d e m o n s t r a t e s  the b e s t  t r a d i t i o n s  o f  c o r p o r a t e  s o c i a l  c o n s c i o u s n e s s  and com­munity i n v o l v e m e n t .  P l e a s e  a c c e p t  my p e r s o n a l  g r a t i t u d e  f o r  t h i s  o u t s t a n d i n g  g i f t ,  and f o r  yo u r  keen sense o f  p u b l i c  commitment.

KSB :Mc. Board o f  E d u c a t io n
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LEGISLATIVE AFFAIRS AGENCYr  E H 0 R A N D U M Febru ary  28, 1984
SUBJECT: L i a u o r  l i c e n s e s  (HB 158)TO: R e p r e s e n t a t i v e  C h a r l i e  B u s s e l lChairman, House J u d i c i a r y  CommitteeFROM: Russ Josep h so nL e g i s l a t i v e  Counsel
In  the committee d i s c u s s i o n s  o f  CSHB 158(C&RA), th e re  has been a f a i r  amount o f  c o n f u s i o n  about the language o f  AS 0 4 .1 1 .4 0 0 ,  the s t a t u t e  s e t t i n g  p o p u l a t i o n  l i m i t a t i o n s  f o r  l i q u o r  l i c e n s e s .  In  an attem p t to  c l a r i f y  t h i s  s e c t i o n  and, t h u s ,  the b i l l ,  I  have r e w r i t t e n  t h i s  s e c t i o n  i n  p a r t .  A lth o u g h  the c o n ce p ts  in  t h i s  s e c t i o n  remain c o m p l ic a t e d ,  I  t h in k  t h a t  t h i s  r e w r i t e  i s  an improvement.P l e a s e  note t h a t  in  t h i s  new d r a f t  s u b s e c t i o n  (k) has been e l i m i n a t e d ,  r e p l a c e d  by a d d i t i o n a l  lan gu a ge  i n s e r t e d  i n t o  s u b s e c t i o n s  (a) and ( b ) . Another change in  t h i s  d r a f t  con­cerns the t r a n s f e r s  o f  l i q u o r  l i c e n s e s .  There has been some c o n f u s i o n  about t r a n s f e r s  o f  l i c e n s e s  because th ere  are two t y p e s ,  t r a n s f e r s  o f  ownership and t r a n s f e r s  o f  l o c a t i o n .  To c l a r i f y  t h i s  d i s t i n c t i o n ,  I  have changed the word " t r a n s f e r "  to " r e l o c a t i o n "  when r e f e r r i n g  to a t r a n s f e r  o f  the l o c a t i o n  o f  l i c e n s e d  p r e m is e s .  ( I f  t h i s  change i s  a c c e p t a b l e ,  the r e f e r e n c e s  to t r a n s f e r s  o f  t h i s  type throughout the t : t l e  would be changed, as w e l l ,  to  read " r e l o c a t i o n "  r a t h e r  than " t r a n s f e r " .)P l e a s e  l e t  me know what you t h in k  o f  the f o l l o w i n g  v e r s i o n  o f  AS 0 4 .1 1 .4 0 0 ( a )  and (b) and whether you would l i k e  a sub­s t i t u t e  b i l l  d r a f t e d  a lo n g  th ese  l i n e s .
(a) E xcep t  as provid ed  in  ( g ) ( 2 ) ,  ( h ) , and ( i)  o f  t h i s  s e c ­t i o n ,  a new l i c e n s e  may not be i s s u e d ,  and l i c e n s e d  premises may not be r e l o c a t e d ,  i f  the premises f o r  the new l i c e n s e  or i f  the r e l o c a t e d  l i c e n s e d  premises would be l o c a t e d
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(1) o u t s i d e  an i n c o r p o r a t e d  c i t y ,  a u n i f i e d  m u n i c i p a l ­i t y ,  or  an e s t a b l i s h e d  v i l l a g e  and, a f t e r  th e  i s s u a n c e  or  r e l o c a t i o n ,  t h e r e  would be w i t h i n  a r a d i u s  o f  f i v e  m i l e s  o f  the l i c e n s e d  prem ises or l o c a t i o n  o f  premises sought to be l i c e n s e d  more than one be v e r a ge  d is p e n s a r y  l i c e n s e  and one package s t o r e  l i c e n s e  f o r  each 3,000 p o p u l a t i o n  or f r a c t i o n  o f  3 ,000 p o p u l a t i o n  and one l i c e n s e  o f  each o t h e r  type f o r  each 1,500 p o p u l a t i o n  or f r a c t i o n  o f  1,500 p o p u l a t i o n ;  i n  d e t e r m in in g  the m axi­mum number o f  a type o f  l i c e n s e  a l lo w e d  i n  a g iv e n  are a  under t h i s  p a r a g r a p h ,  the board s h a l l  i n c l u d e  i n  i t s  c a l c u l a t i o n s  the number o f  l i c e n s e s  o f  t h a t  type i s s u e d  under (g) and (h) o f  t h i s  s e c t i o n  f o r  prem ises i n  t h a t  a r e a ;(2) i n s i d e  an i n c o r p o r a t e d  c i t y ,  a u n i f i e d  m u n i c i p a l ­i t y ,  or  an e s t a b l i s h e d  v i l l a g e  and, a f t e r  the is s u a n c e  or r e l o c a t i o n ,  th e r e -w o u ld  be i n s i d e  the b o u n d a rie s  o f  the  c i t y ,  m u n i c i p a l i t y  or v i l l a g e  more than one b e v e r a g e  d is p e n s a r y  l i c e n s e  and one package s t o r e  l i c e n s e  f o r  each 3,000 p o p u l a t i o n  or f r a c t i o n  o i  3,000 p o p u l a t i o n  and one l i c e n s e  o f  each o t h e r  type f o r  each 1,500 p o p u l a t i o n  or f r a c t i o n  o f  1,500 p o p u l a t i o n ;  in  d e te r m in in g  the maximum number o f  a type o f  l i c e n s e  a l lo w e d  in  a g iv e n  a r e a  under t h i s  p a r a g r a p h ,  the board s h a l l  i n c l u d e  i n  i t s  c a l c u l a t i o n s  the number o f  l i c e n s e s  o f  t h a t  type i s s u e d  under (g) or (h) o f  t h i s  s e c t i o n  f o r  prem ises i n  t h a t  a r e a .
(b) I f  an a p p l i c a t i o n  f o r  a new l i c e n s e  or f o r  r e l o c a t i o n  o f  l i c e n s e d  premises i s  f o r  premises to be l o c a t e d  o u t s i d e  o f  an i n c o r p o r a t e d  c i t y ,  u n i f i e d  m u n i c i p a l i t y ,  or  e s t a b ­l i s h e d  v i l l a g e  and the r a d i u s  d e s c r i b e d  in  (a)(1) o f  t h i s  s e c t i o n  encompasses a l l  o f  the c i t y ,  m u n i c i p a l i t y ,  or v i l ­l a g e  and the p o p u l a t i o n  r e s i d i n g  w i t h i n  the r a d i u s  i s  l e s s  than ( !)  3 ,0 0 0 ,  the board may deny the(A) i s s u a n c e  o f  a be v e r a g e  d i s p e n s a r y  l i c e n s e  or package s t o r e  l i c e n s e ;

(B) r e l o c a t i o n  o f  p rem ises  l i c e n s e d  as a b everage d is p e n s a r y  or package s t o r e ;
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(2) 1 ,5 0 0 ,  the  board may deny th e  i s s u a n c e  o f  any l i c e n s e  or the  r e l o c a t i o n  o f  any l i c e n s e d  p r e m is e s .
I f  you have any q u e s t i o n s  or  comments, p l e a s e  do not  hes t a t e  to  c a l l .
R J : o jb  J4/013


