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rui. Asiu (ft) and (f2), tlie cocllicients of £ arc positive and statistically
significant.
VI. An ExfcitionEquation

Sections 1V and V provide evidence diat capital punisitment docs not
at & a deterrent. Among the regressions in Tallies 1-3 there are no in-
junces in which the execution variable is negative and statistically sig-
nificant. ‘Jhere arc, however, reasons to believe that execution rates and
murder rates are not entirely independently determined. Certainly the
major impetus for new capital punishment legislation has been public frus-
ujiton with the explosive growth of murder rates in the past decade.
~ Perhaps a more testable hypothesis about the relationship is that execu-
tion rates—execution; per conviction—are a positive function of murder
rateshecause of the attitudes of prosecutors, juries and Bjdges. Given the dis-
cretion built into the system at each level It is Blaum le that, other thln(h;s
|cing_equal, more convicted murderers will be sentenced to death the
lagitel the perceived murder rale. . o

A proper statistical evaluation of tite explanation of variations in the
mention rate between states is beyond the scope of this paper. Among
ether pu.relr econometric problems, the execution rale is a limited dcpen-
Jont variable. As mentioned earlier, since £ is frequently equal to the bound
vale, the estimated co-Ttcients will be biased. It is possible and relevant,
however, to explore the issue in a tentative fashion, ignoring these difficul-

&S

~ Only afew of a number of alternative regression formulations proposed
ire shown here, liquations (Ici) and (ka) In Table \ show the OLS esti-
metors for i as a linear function of murder rates lagged by one year
Q/N) -1 ,and M, the non-white migration variable, liquations (m |)[and
Emz) arc basically the same formulation, but are estimated using TSLS
with current murder rates as ; n endogenous variable. Neither the_%ky nor
(m) e(%uatlon.',,prowde much insight Into the sources of variation in execu-
tion rates, thu'igh in all four equations the coellicient of M, as would he
expected |s,3|_gn|f|cantIK positive. .

~ The addition of 1, the percentage of the population below the poverty
line,and Q *, the rate of change of murders in the previous font years (estl-
metes not shown) adds no explanatory gower. Nor—in seeming contra-
diction to conventional wisdom—does a Southern states dummy variable.
l( one eliminates executions for rape and burglary, the South shows no par-
lcular propensity to execute convicted criminals.

_liquations (111) atul (112) produce a more interesting result. The TSLS
oiiinalors o1 the tnth routs of the variables arc significant and of the ap-
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TABLE 4 (wee_stion.Thus one might argue—I would not—that Ehrlich confirmed that\ |
the idea that extra executions deter murders was consistent with one set 1 >/

NAmlicrr1975)

ESTIMATES OF EXECUTION EQUATIONS

Equation/Year R2 Constant Q/N (Q/NL.j M
kl 112 .0164 -.000172 .0164
1050 (1 43) (--24) (2.26)
OLS

k2 171 .00201 .00144 .0127
19CO (.30) (1-53) (2.70)
oLS

mt .145 .00431 .00182 .0263
1950 (.27) (-06) (2.41)
TSLS

m2 .154 .00344 .00113 0123
1900 (.49) (1.15) (2.59)
TSLS

nl .3G0 1,94 2.04 1193
1950 (3.25) (4.09) (2.10)
TSLS - 10tli root

n2 .230 2.02 2.00 .155
1900 (-2.63) (3.31) (1.44)

TSLS - 10th root

?rqprlate sign. Wlicilicr nr not (hit comes dose (0 capturing the true re-
ationship between 1i and Q /N remains to he seen. "These two equations co,
however, so; est why equations (() and (j) show perversely positive am
slgnlfl_cant signs for (lie execution coefficient, Ii is not an independent var-
iable in the determination of murder rates, hut perhaps murder rates iln
partially determine execution rates, lienee a misspecificd form like (f) nr
(J) may produce a spurious least-squarcs statistical relationship.

V” Conclusion

“The purpose of the empirical work in @Fls Article islo test the hypothesis
that capital punishment deters murder. Two important qualifications to
interpretation ill the research arc necessary. First, statistical techniques ten
h?épo_theses only in a limited sense of the word; they can only establish the
likelihood that the available evidence is consistent wilh tiic hypothesis in

uf observations. Other explanations that do net include capital punishment J
deterrence might also be found consistent with Ehrlich's data.

Second, the techniques used here (and those employed hy Ehrlich) at-\
tent to isolate the effect of executions on murders, holding other factors \
constant. Since other factors cannot be held constant in practice—changing
execution rates mlgh.t result in changes In'arrests, convictions, and prison
leniences as well—this study answers a different question than the one gen-
erally asked, This is not due to caprice on the part of the investigator, but
toalack of information about the criminal gustlce system.

Qur analysis accounts for as many of the major, 3uant|f|able factors
s [Xissiblc that explain state-to-statc variations in murder rates, then tests
Whether state-to-statc variations in execution rates also add explanatory
Power to the equation. Five variables—conviction rates, average prison sen-
BI0ES, overty, aﬁe, anil rural-urban migration—plus a special accounting
variable for Southern states, do in fact explain a great deal of these state
10 State murder rate variations. Variations in execution rates, however, add
no EXplanatory power. _ _ N
 Estimates derived from regression analysis have value conditional upon
die fulfillment nf certain assumptions about relationships underlying the
behavioral model, as well as assumptions about the sources of error iu the
cbta. Since one has relatively little information upon which to base a com-
plrieTndcl of the criminal justice s*stem or to analyze the source of errors
In the data, it becomes imperative To test the sensitivity of the results to
different assumptions. S
__The results displayed in Tables 1 and 2 establish insensitivity to as-
itiinptions about the mathematical form of the equation and to specifica-
tion of the execution variable itself. For a reasonably broad set of mathe-
nuticul forms and alternative estimators of the subjective probability of
execution, one finds no evidence of an execution deterrent. See on Y
ni.llyzex the potential bias introduced by simultaneous determination of
minder rates with other variables in the’ system—conviction rates, execn-
tun) rates, prison sentences. Again, under a ran?e of plausible assumptions,
tlirrc is no evidence that executions an as a deterrent. Section VI explores
tre possibility that murder rates may systen ‘ideally influence execution
fjtrs. The results presented in Tahle ,[Support such a hypothesis.

[ttst how the evidence presented licit: should influence one’s view on
the issue of capital punishment deterrence depends iu part on one's per-
ipcdlive. It cannot he proven that executions do not serve as a deterrent to
murder. Proof is simply beyond the capacities of empirical social science.
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>At a miniimim, however, students of capital punishment must look else
where for evidence confirming deterrence. We know of no reasonable way
of interpreting the cross-section data that would lend support to tlte deter-

renﬁ? .hyﬁ]oth

e§is.‘ : o
IS Bor ant to observe that the economic agproach to studying crime
(has value beyond the capital punishment issue. Simply because the threat

of execution does not deter murder dors not mean thaf cither the length o
sentence or certalntY of punishment docs not influence would-be criminals.
| The deterrent effect of conviction rates and sentences stands up well in the
| cross-section re?ressmns published Here. Nor docs the failure to lintl sta
tistical support for capital punishment deterrence discredit the use of econo-
metric tec.hnlc‘ues to formulate and test rigorously hypotheses about crim-
nnl behavior. Its purpose is not merely to provide an empirical buttress for
specific Eollcy positions on crime prevention, but also to define tlie dimen-

slons of knowledge about crime and suggest ways of expanding them.

The Play’stlie Thing:
An Unscientific Reflection on Courts

Under the Rubric of Theater
|

\ Milner S. Ball*

The emiy lorm is I/lkfil inurnment for a thinker whose chie\ con-
cem it to lay hire the nmtcniling tinimi thut tcc\ the mediation nnd
|||thur|ty o/ society thioti*h law, and lo give some indicutiun, at
gast, ol how these processes uf mediation in fact operate, i'ur the
entry is tentative, relleelive\stiggeslive, contradictory, nnd incom-
plete. It minors the perversitieinnd complexities o/ life ]

The production of plays unlike the production of goods cannot be
mainlined.1 A performance of King\enr requires about as much time
ird [abor now as it did in Hlizahcthan'lsnghiml. Output per man-hour
(ixilil he 5|Pn|f|cantly increased in the IlicaW only hy radically transform-
r.ft'in qua |&(, dynamics and nature, as, foXexample, hy abandoning the
. imate mediun of live performance for the quite different mass media of
revision or film. Productivity gains are precluded in live performance be-
ajsc what the performer dues is an end iu itsfdf and not ihe means to
jfudnction of some other good. Inasmuch &s it iXinvtilucrahlc to greater
nimological efficiency through mass productiony>r Speedier processes,
dfitcr cannot reduce its costs. _ \ o

The same is true of tlie inblic functions of courts. Some aspects of judi-
cd administration arc undoubtedly subject lo modificimous which would
juicttc its Productlwty, hut there is little that-can he do\e to cut the time
A1 p'uir of trials and oral arguments. Their costs can only multiply. The
c/ition, which gathers urgency as court workloads and docket congestion

| o il S il v VeI L1 5 (VtBRY o
<t Memiitr It die Crotbia liar. Thie. e will o> Iniliir» lirnly [fiandi intime
. Atiml Lmlile whiu. [ k[ lnin 11t tstrairr ilaiily ni cklilimit iy Mirir | n, 4 c.lll
il i (e Wit nt regay, e liai iinen In viilienhiraic (i LI Ly it naiTey,
. LA <], et iiii flie vifaicelit a miullr i;i -ty anncialinn, ..~ .
ry ] aun;ryn o 1j.i.ik I'namki itkii.h on_iiiii..Sm-aiMi talwran] (11 iiilainl nl. Jic-
-3 fimn riiMIntre' inmk review ul 1. Cmmifil, ''m raiiaiiiioi ‘oi- 1Iuii. Sinanu (19H),
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Eiqliliin® liilm diii lion

Sophisticated bl.iliilii.il evidente became iili|xiil;m | ill (lie litigation nvci

die diiiibiiliiiiiin:iliiv nl die de.uli penally 1 decide ay:t. As pari nl its
aii.uk mi (apilal punishment, die NAAfT lcj*al Deiense and [-.dtua-
Liv2Lil I'tiud spmiMiied a si.uisiiial sillily nl taiial discrimination in the
si.'iueuies imptiseil Im i.ipe in die South.lAlinliiinuisi lawyers have relied

mi evidence ul disniiiiivaliiiy iinpusiiiuu ul die penally in aij*iit: dial ii
vml.ued die |Iiiiiileeiuli Amendment's y*nniniilce nf die eipial pinleeiiuu
ul die laws and die [i"ltZ1Amendment's pinhihilinn ul cruel and unusual
Ini Wsimiiitw.d Sm h t:\ideiiic Lleally iulhieiii ed die ileeisiiin in 1-miium %
1.1 invtii, ML wliiih die Supiiriii.,A* (aniii, hy a liseinluiu inaij*iit, strutk
dnwn as duel and iuuisu.il puuishiiieni die iuipnsiliun nl die penally ai
die disileliuii nl die judge ni jllty."

A dimiic (1M - L0 siouisiiial aliaik was iliiei'ed al une ul die mulct-
King legislative i.nmiiales Inr tapiia! pnnishiuciii—iltat it is a limit: cl-
liiinc deleneul in Iline Jhan Ide iniprisuniiieiil. 'I'lds allatk fill's In die
ten evisieiiieul die penally i.iihei than die nianiiei in Jivliiili ii is ivipnseil.

I he issue ul dcieiicmc teiened milMiZaaeiiimu m i™IL.iiiiii, and is nnw lie*
luie die (!nr:ii iu /'uiefei n. x oilli (.til0 11111, " which puses highlit and luiin.

Lo ir liiiiiiik® "1 Ty Elilily im" Dt 1 o TAViilliiiik. /fm i piiiiiinivelum in il
b, dih il hie [ [{iifo# M\ niiuiks, 1=lin ms* in Amimica 111-.0 (IH71). (hit
simU Lol fim it iv hliiut il il iiieilio y didifiusili]) ul e Jien.ili) sl kit in
Liilp Li)ivetiifjiiiiiiv. W IV, ltuiiidiv, F/mu ul la 1L

Souml jui \NNQH i v Amin (tinitic 2 1ire-- Aiken* ML (lulilniiiii. lui 1S, HIS
N Winlielt .uni "Hiirm i Adit iiilniriil 1|||IIrn|rt tI|H|||vvt|I Jvodiiikii illei tin iviiin
ol | ]1»*--iiii i W mini 20 1ver(itr v. Viiililvon. @ (4l AL I»JH, M 1.Jil HVD. IIMI ()|(
Mliii 1o 10l 200 «deDlel JidiiiiNniiriii viuLiiiil 1ir viuir iniiviiliiiinii); M.i\wrl] v,
liststs, ' 1 Je| ML ||| Li (il Ln Ml no» it tnioniin'l I]JJ]J]Jle it U's Jitd (I'I?tl)
MUl #ill* H* didisnl mi Hir NA LR (mI) uI ||I||I tllvi ]JJIIIIIHIIltH il iijir unIr|II|nJ»I
null ToIh/nd, fu X (limili Mil*in 2 M fiusi il um xe T AR, Dhiv 180iF VLl H0IET |
VWA Ll it (ime Bl Tmill, Tmemil Notlinnddl fillin® i e Mikliv ]
1 diidiie il 0o Amui (inln* H QL Sio Itfi)kin v ALiliim.i, WEUS. MO (L) (lij;liih
\iiii Lim. in 10t ¥ Lomil mo |edit o vidtiiviiidl iviilennt ol iititl tittt diiin.il e in
M 2B U]l o uilt))

In- J«iffluluimil ul um I o.mil fuuiviidl JuinivintirilU iv ifijiliilili* o Ino<liv vinliv Hnuu?li
tin Liiiiiu Lull  Niiiriiilitirul. Sir Huiiiiimiv V. C.ililullLL 2il US. lifitl, dili7 (11'73).

i quio 1w e L) Tuu ol ilu Inr (uvidiry ouint imu il in Hir jinffriiiriit u)
ilu(nuii diluil 2l Dt exie un ML dinDD dtiildu e I Hie o duidilly ilivi *ililiiitiui)
*ili 98 2% n| iy (i 00 R0 i Li (L ldiitLiv, 3o moll il tiliv), il (Ml
......... fuu ul ilu ilbvmulei> I¥infXinjrtl Hir diiifiviimic ut lu: rtulemr Jul
pirall Niiiii Al @il o il jidiliioe e 10y 0 8 HMU 6D QEHT, 7.
<lwi ik { ini Ul i im WP sl Im .. @l piuln Lt ciaim), il
Bi L | ilsniiing] Sr W, 1 lime % 0 \Vnd Sidi i in_Ih*h inining 1in
i Vil <l Winnlinn®ul II I- L M. 7> M Hi (I-VI) ,

I i ML JUE SEITHIL I g i 000§ liitylri v, K'tmli

Sthi LIt in
BTl WIMMum|IHINJ IS Mu 7)mmm

Vi.tlisiiL.d Kvitlcmc tin Ilie*x Detcrre-ii Hlcrt nl Clapilal I'nnishnirnt

leenlli Auieiithiient challenges in tapiia! punishment inipusnt under N'mth
(iaiulina's mandatmy scntcming pineedme. .

Ol the nine Jtisiites wiiting separate tipini.uts in |-IIUIIUﬂ Justirc Mar-
shall, wilt! along wilh Justiic llrennan wtmld have lintnil the penalty
tminnsiitnlimial per sc. gave the nmst weight it. the stalistiial evitlemi:
on deterrence.ll I'lum piinr cases tuusiruiug the highlit Ameiiilmein. lie
derived the printiple that a punishment is tritel and tmitsu.il il it is
“excessive anti staves im valid legislative purpose."" Devntin® mure than
hall nf his distussinii nl tin: pm puses tunreivahly served hy tapii.il pun-
ishment tu the "liiiily tnntested issue . whether it is heller than lile
imprisonment as a deieiitau n> niiuc,"1l he stated that the deltatent
tllet I ul rapilal ptiiiishint ni listed nu **It»;ii-;il hypmheses tlevuiil nl evi-
dentiary support.” and invoked the statistical studies nl Thnislen Sellin,
which fur him "deimiiistiaie that thete is nu intrelaiinn lietweeu the nun-
del rale ami the preseme m absente nl the tapilal sainlinn."klie tnmitil
extensively Irmn Sellin its “une ul the lean iij; anihuriiies un iapilal punish-
ment” and included as appendixes in his mepinion several ul Sellin's tallies
tunipitiiiiH homicide titles in wuei®lihm inj* ahuliiiuuisi anil leteiilinuisl
jiitisdiciiuiis." Altei tmisnlei iuy* ami tejeiiiu ; oilier possible* pm puses fin
capital punishment. In: tout hided:

(Tjhe death [ienalty is an extessive and tin tctessaty puuisluueni that
violates the Liyjlith Amendment. The si.nisiii.il evitlemi is t.ni nm
vintiii|; heyuml all thmh]|. Inn it is ptasuas.vi:. . . . |'l [Ime is sulli-
tient evitlente itvailahlt: so that judges tail tletiinline, mil wlu-ihtr the
legislature acted wisely, hut whether it had any ..iiinu.il hasis what-
soever hir acting. We hiive this evideuie In-line us now, ‘Il hen* is nu
rational basis Im inmImliuj; that <apilal punishment is lint extessive,
It therefore.violates the Kil*hih Amendment.1'

The "extessive anil unuctcssaiy” stand,ml ul the Kiy;hih Ameudmtaii is
tbseu'-ially etpiivaleul in a substantive due pintess stand,ml: the penalty
is iimimslittitimial il it I.nks a raimnal basis." This due pimcss .malysis

5 HM ILS il (Mohvlidll, ], dimiilliAdPR). Jiitliie Aliciiiiom  nodiiil il “ilu-
uvidilillle Cliitem ¢ imiiniinly until diiv, :itditslihit il timyv nnl milllusnol> [eedic, lidi Hir
[H111-*1 ilisilli Lty (U 5 ) lili meaitl il TE I il Tl juif*i iMiiii in." hi
di JIH. Jiivliii: Sliivttll findiiil Hir tLilithil il CVIlnui: till ilrlti Ttlice “im (N1 Hivive * il
ADJUT HOK i 7 (Jdirl fiivlidit Wi «idibouleitfith Huoorviilnui mio dlit i inr v in
Sinilidilicil vliiliiil.H i nric JiiNGiu' il diliveivet! it viinmiiil vimliiv inni
hi vii[¥[Milt Tu- \iiiy Mt Hu* it 0 fiiiiitiy lidv uni Lrni i'InIn i SdiF tHU ik
[iETe I AT i, imio oy | LT vlingg AP TPE T Inc B T o 1GilT) wumiusHIiHA T
i, il 17l LAl S w n e, injuil ntilr J; =M HiL
li. HH US il 1L iy \*l]]l]]]l- wtiv ilm* [iiii lanlE 1) |nviti* llirun.uio nfo %
JitUHI, T witt ILIE 2y GilIVSiE 1) 0P iVMHEn*, DL )0 | s (Huificd, 1o inweill w,
d ("uWr 1., illvvi nlillf;).

Mit" nilni fie*iii*l L linl nn h\ (uviiiry  Hituii.in .anl Mo vl wtviliil Hic (onidliv
ujv 'nun.illy diim iiiplilily In Hir Jirn]dr n] [[M>Unilnl Siiliv, [, @ jiMt (M.i*elinl,

J o miii esei > if- ¢ ami llim | llic'tiii.m, )., iiiiii uniii|;i
7 i JE e
d (]f ill 1v. 1M
. il .M
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|'iiiii. in ('uiiiiiin the evidence was used In attack il.

Il the highlit Amendment dues pmhihii unnecessarily severe punish-
ments. the findings m .memlexsor Isaac Hn licit un the detenent ellect nl capi-
i.il punishment, repniied a year alter /~mimiiii and published this spring,11

VLili.iiim, 373 US- *WJ (I'wiil, anil an.dyied as a sulistamive due p.mess slaiulatil in
"uCci, mulling 111, viiiiiihmeiil 1il ihe ["'innr, 77 1LvkV. L, Iir. 1t (I"Hil). Justice
VLiisimll letoguired Ilial Ins excessive si-vt-iily piimiple untlei Ilie lLiglilli Aiin-inhnriu
oji.itallcls in sniiic ways" a sidisl.uiiivt- lint: pintess analysis:

I'lit* iiiiut-jiis ill niii-1 anil iiinisii.il punishment ami siilistaulive due pitiless he-

innii* Ml lime as In melge when Ilie vnlisl.iiitise line pioccss aigumeiit ii slali-il in
lu: hillim'Mig met: liaaiise ialiiul punishment dipiivei an fiiuliviihiul nl a lull*
mlaniiUlll iiglu (ie.. Hu oglu lu lilr). . . . *he StaleneeAs aimupelliugiillntsl lu
punly it. . .. [Ilms staled, iln- sulislaiilive tine (iimess  aiguiiienim iiialeswliil is

i-sieuiially Uu- IMliniaty |nn|use ut tlie Cinel ami tluiisual I'linisliuriils Clause ul

ilu- Lighth  VmemImeni i.e. [iiuiisluiieul may mu lie mine setetc* Ilian is ui-iissaiy

lu seise Ilie legilnuale imcicsls ul Ihe Sluie.
11t s ai Sailla) ti |1l (Maishall, J.. luiuuoing).

I3 Hut U.S. at Si'.i (Maishall. |..om*lining).

\nsiti- Maishall iIiI mu male cnIhin iIeai his view nl ihe siunglh nl iIu pie*
(Ju ilu- une hauil, lu- slated Ilial ilmse «h|||e||g|ng Ilie penalty “lirai a In-avy hU|d|n
u( ili-iimiisnilling liial il is excessive," nl. at Slid it.[1l. ami uu the ullier, dial

[illeifinc ilu: l.ul that ahulilimiisti have mu |nnveil mm-iletciiemi: heyuinl a lea-

simalile ilimlu, they have- siiiii-eili-il in sluiiving hy dear ami iuuviiiiitig esidemc

llial lapilal p XMsiiliieu ! is lust ui'tcss.iiy at a ileleneut .

1.1 at Slit.

In di*isin ilk wli's Hu: Cmtll lias aiiiuileil a gicalei pii-siimpliuil lu legislatimi letuitiiug
i-iimumii: liheny thau lu ili.n lesiritlillg nmleinnnmie liglils. (‘mii/fuur I-Yigusim v. Mrilpj,
[i'j t'S 7410 (ItHiS). Willi.ivusuu v. l.ee Opliral Co.. SIB U.S. -IBS (1"J3!). I.iutnlii led. l.alim
t'iiuiii v. N'i.iihnciiein turn | Mcial Cm. SS3 0.s. M3 (llIIH). mu/ d. l.iinm Cssis
imi Mviimivis un CiinsOIUlliinwl. Lvwv 371i% (Kill eil. 11*7:" h'il/i Itne V. IV.uic. -tin
[1s. 113 (1*.US|. t.iisi,'iiht v. Cmmen ml, 3B] U.S. 77 (I"Mifi), uml C. Cuniimu, iii/iiu
ai liln i Tulli.wing iliis ihmlile slanilaul, ihe Cum | would apply Ilu- gieaier snuiiuy in
pimishmeiils lesled (m a laiinnal li.isis limli-]" llu- Ligllh Auiemlliieul. /'[. Cmimienl,
the lie 111 1rmitly t'.nei, 33 Cwi. L. ILV. I')IiB. 1J71-73 (HUH). Il has lieeu suggesinl
IIiaI iIu dimI Ie iniuIiid may he jiislilii-il hy a IIieiny uI ijiiiaI Ieview uhiiIi anuiili
n| iuii.il utility -ihau tu legislation mppoiied liy uinial jmigmeiils. UVI‘higi / minium
[,ne ulei um @ Undiililiiliiiiiiil bl Miniihiiitic ‘mine .Vnfei uu sic/iiili uliun, H3 Van
I 333 (1170 thiiiiii Hriio analysis, lu- legislative Jillipuse nl delelicl.i0 lul rapilal
puunIiimiiI might lie tidijeiled in less snmhiy Iliall Ilu- cllul puipuse luusl ullm
adv.nu'id leiiilmlum tin disiussiuus ul leudiulimt as a jlislilii.li'mi lui rapilal punish-
iiieiil, see, rg. Imman v. lLeuigia. I 11 v "JIB, SIN-NI (Itieim.il*. | . nmituilng). .Ml
wiels 11 1. mm mimg), 310 13 (Maishall. |, mm iiiiing), 3! M3 (I'mgei. C.|.. disuiiliugi,
IVI-M tl'nuell. | . dIssuilinx) (I11,7); I".uler, m/nn mile I, al li)7H; .ummeiil, in/nil al
1307 tun,

[T M lui 11 was appointed lu llu- Cum I, Tunis Iliaudels stllunillfd a Inlet supplying
isl.lisite Lnt<isl suplmll lium imiiimliii.il souiies lul ail Olfgmi « i legul.iling hume
A null Ini himini Ils In'ul leieiVid lavmal.le immmaii in Juvliie Ulema's Upi.o.
Im die (aim | upholding lu- st.iiiiie, Mullii V. [iegull, littH U.S. 113 T 3th " n.l (TtlMyi
ami li.is huuim a ilasm evainple nl [he use nl bmi.il iciriur data ill umvlitiilimial lili.
sdinm o Vie " Thiunu, 1in Usui Mslvniiim. iiii Sunn ill! laiimi' Mo IV (It* I'*).

M0 Sl ot 1 ISELL 11| ul Capital Plmishlllelll: A Min siiim nl Lile ui
I TAYA IR viu 14 (sin2l Im liimnmii Analysis nl Iliimau Ilihaiim

.UglglllTH N

Sillilicl Jncoitre on tre Delleneul Fllet of Gl Thisiishia
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IHANS ZEISJ.L

ill); DETERRENT EFFI'CT OF T1LE
IF.ATI PENALTY: FACTS v. FAITHS

'l Puotll.KM

Once again in the 1975 Term, tlie Justices of the Supreme
miit found themselves unable to express a unified position on the
ilidity ol the death penalty. The problem isa complex one because
tmurky precedents, disputed facts, and strong emotional commir-
lents. It is proposed here to address just one of the issues raised in
lie cases, the question of the data supporting or controverting the
letcrrent effect of the death penalty.

In one of the opinions in C/'reggv. Georg/./t—there was no oFinion
v the Court—Air. Justice Stewart, speaking for himself and
litices Powell ami Stevens, stated: “Statistical attempts to evaluate
leworth of the death penalty asa deterrent to crimes by potential
'(lenders have occasioned a great deal of debate. The results simply
uve been inconclusive.”2 The Justice went on to cite with approval
'ir position of Professor Charles I,. lllack, that no conclusive evi-
Intcc would ever be available on the question of deterrence:

Hans Zi-isil is l'inlVssor F.nu-iiois of l.aw anil KncinInj'v, IIn- I'niviTsiiv of
a, Saiiinr <tnlisiil:ant, Viniiie.in llar l'oiiiul.irion.

1 ! M

ws.a.'w tiTv).

11 at 29

LI at 2071. ijii(iliii]; |ti.\« ic, Gm'ii.m 1Y sisiiuim: Till: Im vii.miii iiv oi- C'Mliiri:
si>\liM.via. 26 (197-1).
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Please ir.sjrt*thc following in your copy of The Sikmeiuc Court
Review, edited by Philip 13 Kurland (UniversiwRf Chicago
Press, 1977):

In Ilans Jciscl’s article, “The Deterrent Effect of the Death
Penalty,” figures 5 and f2 (pp. 330 and 337) were transposed. They
are given correctly below:

Homicide Rate
per 100,000 Number _
Peaple of Executions

I'i:;. 5. United States homicide rate mid number of executions, 1960 69,

States with Executions Status without Executions*

Allmillion Males und 0 stolas with iu exccut'ons f.utoi* 19*10

I'n.. K Ildinirit'c rales I'M0 OVin uiih and wiie.uvuiun*..
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... after all possible inquiry, including the probm? of all

Possmle methods of inquiry,"wc do not” know, and for sys-
matic and easil VIS”Ib|? reasons cannot know, what the truth

about this *deterrent” erfect may be. ., .. ,

_ ... A“scientific’—that is to snv, a soumilv based—conclusion

is simply impossible, and no methodological path out of this

tangle stiggests itself.

It is the purpose of this paper to show that both the Court's and
Professor lilack's views are wrong; that rite evidence we have is
quite sufficient if we ask the right question; and that the request
for more proof is bur the expression of an unwillingness to abandon
an ancient prejudice.

II. T he Siitucilue ok tub Evidence

All studies that explore the possible deterrent effect ol e.ipi
tal punishment arc efforts to simulate the conditions of what b
conceded to be an impossible controlled experiment. In such at
experiment the population would be divided by some loiters prove---
(randomly) into two groups. The members of one group, if con-
victed of a capital crime, would receive the death penalty; the mem-
bers of the other group, if convicted of a capital crime, would
receive a sentence of life in prison.

The random selection would assure al! other conditions that could
possmlg affect tite capital crime rate remain the same within tie
calculable limits of the sampling error-in both groups, so titat the
“death penalty-life sentence" dillcicnee remains the only relevant
difference between them.

Figure I shows the h.sic analytical structure of such an experiment,
This hypothetical graph, denoting the constellation that would cun
firm the existence of adetcrcm effect, begins with two populations
of would-be murderers (X { Y - '/.), equal inevcrv respect except
that the one lives under linear of the death penalty, the other dm*
not. (X) is the number of would be murderers in both groups
deterred, even by tlte threat of prison; it can be read from the In
bar and projected to tlte second. At the bottom end of each bar (/'
is the proportion of would be murderers witnili even the threat ol
the death penalty would not deter. It can lie read Irom the second
bar and Bro}ected to the first. The crucial test is whether a group
(X) can be found whit'll would be deterred by the death pcnalis hut
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Would Bu Murderers

under
Life Death
Sentence Penalty
death penalty
f 1 Qc,c'rfl V 22 A Dolined
Lit;. 1. I"\|'ftiiiii-itt.il par.uliijm shoseini; ;t (letcircni efleet nf tite de.itlt penalty over

the life sentence.

would nor be deterred if ihere were only the life sentence. |lie
statistical test that would establish the existence of group (Y) would
reveal a significantly lower level of murders' under threat of the
tle.itit pena,lty. ) . S

In principle, i should he possible to identif\ individual members
in each of the three grouﬁs. As a Bractical matter one can identify
only the murderers' who have not been deterred/* Kfloris have been

1 1lie parailipin is limited to niuidcr. Sec :tho, liouimt, Itailcv, A"i/'f mu! thi
Ib.ub I'cu.ilty: .1 Nenlcrti'il /¢rv.i nl Di'hriciirc lii fc.nih, in 1lim it 1'nini tns.
(M. TI'MM IML Nt IN till. UM lin St MI's LIFi (IVV').

*The t.is); nf tiaciti' tlte effect nf an cspiiiinent.il ire.itiucnt timntt-h ease Itis-
tuliisnf the persons who li.nl heetl atfeeteil hy il is less dill'., nil if the Ite.llint It aims
it a positive elfeet not a negative, deivrivnt one. See '/:;sit, S\\ It wtiit Vim ms

ill. 11 (|%f nl.J.
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made to identify members of the (V) group. The Los Angles
Police Department, for instance, liled a report with the Qaliforni 1
legislature in 1960 to the effect that a number of apprehended rob-
bers had told the police that while on their job they hid used either
toy guns or em\qty guns or simply simulated guns " rather than take
a chance on killing someone and getting the gas chamber.»1 Quite
apart from this being hearsay evidence reported hK avery interested
party, this is poor evidence, if any, on the issue. The unresolved and
ﬁrobably tmresolvabie difficulty >whether these robbers would nor
1ave minded “killing someone,” if the risk had b.cn no more than
life in prison.

Figure 2 represents the paradigm diagram for proving the de-
terrent effect of increasing executions. Proof of deterrence would be
established if groups (Y1) and (Y]) were found to exist.

I, Tin-. IXimssnu.K CoMitoi.r.Ki) k xiviumknt

Such diagrammed evidence would he coHent if derived from a
controlled experiment. How morally and legally impossible such an
experiment is can easily [> seen if its details arc sketched out. In one
conceivable version a state would have to decree that citi/.ens co.
vieied of a capital crime and horn on odd-numbered days of the
month would he .subject to the death penalty; citi/.ens horn on even
numbered daYs would ‘ace life in prison. A significantly lower m:m
her of capital crimes committed by persons horn on uneven dt\ ¢
would confirm tite deterrent effect. The date of birth here is a de-. ice
of randomly dividing the population into halves by a eritciMn ti' it
wc will assume cannot he manipulated/

|lie cipiallv impossible experiment that would test the efleet "i
dillercnlial frequencies of execution would require at least three
randomly selected groqu. In the first /roup everybody convicted
of a capital crime would be executed. In the second, only even
other such convict (agfain selected by lot) would be executed. In
the third, nobodr would he executed.

| he data available to us for study of the deterrent effect ot the
death penalty arc all naturally grownmmone dcriv ¢ from acontrotied

1Ki I'oio-0i on. (tu Hdiisix Si nvh;<i\"mi )i wu 1l'i.su.rv I> IV (I'W .

e W ni'ricil. i \j»-iT,int iihii|ki®, uf i oiiim3 ciiiiii | ilc-m.iml (/.us.iri.in dvli sca> *it
cvin-niiiulitreil iluc. So-1» intcri cntioii, however. wmilil iillvd Ilie puritv «! T:
experiment ciiilv if tlir.se il >ltiers were also l.irsiulileil, L.€., if llicit' iinitiei’'l lion
ilaits would CiuOl>ise a liijjhel- t.itc uf flllllie muiikIVIs ill,ill llie iiunu.il ilc.iv.ri.
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cxpc'imem. Yet they nil arc analy/cd as if they had come from a
tout. _n\I_eerrim_ent. The structure of analysis is the same. What
Is missing is the prior randomization which insures comparability in
all other respects, | lie analysis of naturally grown data must try to
reproduce comparability by other means. Since none of these means
Is ever perfect, none of the studies based on naturally grown data
ever completely simulates the impossible experiment. _

It is this impossibility of the experiment am! the unavoidable im-
perfection of none.xpriinternal data that account for desgair of ever
discovering “cite nuth about this ‘deterrent’ ellect.lhe despair
s unwarranted. Kven in the so-called natural sciences proofs that

s Nuti- *Utpr,r.
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arc incomplete have nevertheless, for good reasons, been accepted i
the scientific coinimmirv.

Let ns see then wliar proofs have been afforded by the num.
snulies thar have been done. They arc stared here, nor in their liK-
torical sequence, bur in terms of the varying degree with which they
approximate the ideal of the controlled experiment.

IV. ITomicidi Rates wiiii and \vn hoii nn: Death PiV\t.;;

Tlie first approximation to the impossible experiment is if-

simﬁle comparison of the capital crime rates in jurisdictions with and
without capital punishment. The comparison could take two forms.
| lisrorically the first and most obvious comparison was made of ihe
capital crime rate in one state hefore and after the abolition of the
death penalty. If ir showed no increase, it gave ground for tbe belief
that the withdrawal of the death penally bad no ill ctfeet.” The

second form of simple comparison was between states that have tin-

denth penalty and states that do not have it." o

These early comparisons failed to show higher capital crime rates
when there was no death penalty. Hut to take this as proof that the
death penalty had no deterrent effect involved important assump
tions. The before and after comparison implies that none of the oth.i
conditions that could have affected the capital crime rate h:d
changed betv . the two periods. The statc-bv-siate comparison
implies that lii. states were identical with respect to the other
conditions.

The first improvement on the simplistic structure of these cow
parisons was to put the before anil-after comparison side by sice
with developments in states which durin% that period had m
changed their death penalty rule. Similarly, the comparison between

“'llu- liisi enmpivlicnsive dm mi Inlori-aiut ifter ininp.tiison were piV'Oiud
I»y | Imr.slen Sellin (< itic Koval Cnauiiissinu nn Capita) Punishment. 77v iV xii,
Value of (liifilial 1'linishnuitnsiio ni inr. Kov.i. Comwn.ms us Cm-h"
I'esiMiMr.M' App. ti (Olid, s'/i? 1*0'). Sillin's uii'iiiur.uitliun is pnlilislie.l it n
IMiini its nprdibic Gaiiu.mi, (i~ Cj. .ilmi _lsm.sn iin, 1ti.) 1idi us' Llwhim. An:
(Vs 12" it h XUNSS, cm e e Sistimicm, 2 ke (VD) Sisain i
II'm (lafilial Vniihiim m lii>:<re,t in Ih /. :eec? Ol |. Ciiim. 1 C. s /*.S. 145 ' I'*' 3.

"+sellin, [lt'ihiciiles in li.ieini” i.- an.l efbalitii‘iiii H la i: sms c
('w-ii \i Pimmiwi -i 115 (IVi*:: Ite.lliss. /7.-t Use uf .'he Death l'erally al.n -
statement, 15 fonimi r. Dims.!l. 41 i[|s'VO [imkim; [I'm mss, I), mail sn
(Ivi'.s); llaldus X cnle, A (ltnttf o\ the wu>¢ nl Ihonlit slliii ,inli
Ihilii b (m the Deterrent liflee: nf ( afatal I'nnhl'oiem, ss x ui L.J3, 171, I'M 1<
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states was improved hy limiting it to contiguous states, for which
the assumption of comparability seems more justified.
Taldc 1 provides an example of contiguous states comparison. it
Only in one of the five groups is the homicide crime rate in the
lio-dcath-peiv.iln\ state (Maine) hi?her than in the other two states.
Inall others ir is either the same or fower. This is neither evidence of
1 deterrent effect of the death penalty nor clear evidence of its
absence. Even contiguous states arc nor strictly comparable. Over a
span of sixteen years, the period covered bv this table, the conditions
favoring crime in those states may develop in different directions.
The state-hy-state analysis becomes more convincing if averages
fora long time period are replaced by the annual figures from which
these averages were computed. In figure s, the homicide rate in
Kansas is compared with that of its neighbor states, .Missouri and
Colorado. Kansas was an abolitionist state until 193s.2 N
Figure 3allows several observations. First, that annual rates exhibit
considerable random fluctuations. It suggests that changes from one

1920 1929 1930 lﬁg 19-10 1919 1990 1995 195!

K.ms.r. icomes
111; dentil penalty

IH. 5. I Inmieitles pel’ 100,000 pnpill Hion ill Missouri, (inInl'.nln, .iiui Kansas, 1"’0 t't.

/1.MI-INi, f. 1 LwVKISs, lInle 10 I/l/i/".i, al 2Al.



N4 4

4

n
-

~ & -||-—x*
= A0 >
x Vol

1 —

s O th =°

an

year to the next are i
that looking only at
Kansas homicide rare
decline after 1935 am
sion that irwas the r
glance at rite homicid*
thisconclusion. T he d
ahly differ from those
death penalty throng!

V. Improving Comp

~ Comparing the
riguous stares with ai
leiwed on the ground
anty of likeness. 1 !
forthcoming. One wa
alike with respect to
had diffcreed from st
crime rate. T able 2 is

lIr.MucKM'iiu; I'r'ini.F. or

Status of death penalty
Homicide ritc ...
Probahilb.v of apprchensie
Probability ..f conviction -
Labor force participation >
Untinplovntenr rare CN) .
Population ajed 1;-24 (/-}
Real per capita income <s
Nonwltitc population ("Ll
Cliviiim population fOCOs)

Per capita, gn eemjnent
epattre, > ....
Per capita p.'Pee expenditu

* State ;it»!

t' Front Rabinsi. Cole. n.



< 7d] CEMERRENT BT OF THECEATH FRLTY. 35

vear to the next :ire unlikely to he significant. Figure 3 also shows
liv,t looking only at one state ma?]/ lead to false conclusions. T he
Kansas hoini.'idc rate, except for the first two years, shows a sharp
decline after 1935 and some early observers jumped to the conclu-
sion that if was the restoration of the death penalty that slid it. A
guance at the homicide rates of Colorado and Missouri warns against
this conclusion. The development of the Kansas rare does not notice-
ably differ from those of the two neighboring states, which had the
death penalty throughout the entire span of years.

V. IIMI'UOVINC CoMPAUAIIIUTY

Comparing the development of the capital crime rate in con-
tiguous states with and without the death penalty has been chal-
lenged on the ground that contiguity is nor a sufficiently solid guar-
anty of likeness. Three responses to this challenge have been
forthcoming. One was to show that the contiguous states were in fact
alike with respect to a great variety of factors Hint could, if they
had diffcrced from state to state, indeﬁendently affect the capital
crime rate. Table 2 isan example of such efforts. 1

taw r. 2

in.Moc.mrim: I'muiii. nr Cosiit.intSi mis O».mpuiih in (iuoi i* I nr T aih.i: I
(1960 data)

M<)nV.ui> Imii.in;i Oliin
Status Hf tINItH [IPILIT e oei i) 1)
liniiiieiilc r.itCc ..o ei.t 4.5 3.2
I'rnluliilitv ul apprehension ... .75 Hi .85
Ii<tiiliility nf com ictinn .o 2s .55 N
| .ilinr force participation (%) ... 54.V 55.5 54.9
Lomiii])[iiNini'iii i.ile (") o 6.9 4.2 5.5
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~Michigan, rhe stare without a death penalty, hud no higlu-r homi-
cide rate than neighboring Indiana, even though it had a lower pro!),
ability of apprehension and conviction, a higher unemployment rate,
a larger proportion of blacks in the population, greater population
density-all factors which should tend to increase the capital crime
rate. On rhe other hand, it had a higher ﬁer capita police expenditure.
Ohio had a low er homicide rate and a higher apprehension rare. ()n
mos{_of the remaining characteristics Ohio was in an intermediary
position.

The second analytical de\ice for improving comparability was to

replace the comparison of entire states In- comparing more_homo-
geneous subsections of these states, such as communities of com-

parable size or counties of comparable income levels.u The third,
most sophisticated response to tite problem of comparability was to
apply to ir a tool called regression anal\sis. This is an instrument

designed mainly to resolve problems such as this which call for sep-

arating rhe effect of one particular variable from the possible effect
of a multitude of others. - _
llefore discussing regression analysis in more derail, 1 turn to two

additional efforts to sharpen the analytic approach aimed at detect-

ing the existence of a deterrent effect for the death penalty.

VI, Stt.AKi'IAINo siii. Mkasi iu: or Caimiai. Ciumi:

If the death penalty deters murder, the rate of wilful Ivimi
eidcs should show the effect. There are, however, grades of wilful
ness and some type of homicide will have a higher likelihood
resulting in the tle.ult penalty. These types of homicide should
provide a more sensitive index for detecting deterrent effect, il one
exists, than the overall homicide ratc.B _

The difficulty of developing such an index, of course, is the lack
of adequate data. With one exception, namely, the killing of a police
officer, records are not generally separated accordin% u the type ol
homicide committed. An effort has been made to obtain counts of

"0 . <\i;., Smilici Lunl, Murder and the Death Tetialiy, 15 3. (au.w. 1..C. * I'S.
c.imfiitii), Dues tl:e Death I'eﬁalty Troteet the State Ttdieet' in Iliioi. i.-.

1 iii: |)i jii, inaijy is_ Vmiim v Ml V|,'j; \*«*||, Can the Dea'h Penalty I'te.
(‘rime? " 1itiNgs d 5 (stvl’{ri

1 Ziiniim; I LnvLiii., Deterrenee and Maryjnal (troup1 3. Kiy. is Lkiwi
DELIM) ) (July IVTAI).
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tirst degree murders from the country’l prisons.” Hut these numbers
are affected by regionally differing apprehension and conviction
rares, and indirectly also by dilTercntial standards of plea bargaining
and jury nullification. Suflice ir ro note that this effort too failed to
detect a deter enr effect of the death penalty. .

Killinga policeman isagenuine “ high death penalty risk” category
and it is well recorded and counted. Again it was Thorsten Sellin
who investigated them; table 3 summarizes bis findings.'7 liven this
measure, rightly thought to be more sensitive than the general
homicide rare, failed to reveal any difference between the threat ol
the death penalty and that of life impvisonmenr.

TAIll.ls 3
Rati: or Mi.nicii’Ai. Poi.ici; Km.ini/., 1920-54
(Per 10years and Uitl,(i0(i jKtpukttion)

Vi Titiiisliiiiiiil Capital rtmisi.tifnf
.............. 00 reereeeerene . ON
17 )
Massachusetts ... al
Connecticut ........
.............. 36 Ohio v N/l
INdiana ..cocecvveeees e,
Ilinois ..o
Minnesota ...ccceceeeee e, 12 JOWE  cieeecieciiceiieee e Sr.
WISCONSIN o e, 53
Dakota ..., S. DaKota s e no
Montana ...
New Y orl . i 25
............ » -----*NS Chlcalellll e 154

0 WilhcMill Detroit.
1 I

V” an |'|'| r.cr of !-\i:<:i'iions

_ A sentence is likely to deter by the differential degree of fear
it engenders in te would be perpeinunr. i has veen argued, there-

" li.iilrv, Minder end Capital Punishment: Sline I'nrther I\vi,ie,tce, in mme,
note -l mpra, at 314.

Sellin, 77’e Ds.nl." Penalty sod Police Safety, in si.i.iin, note Ity supra, at Its,
HI. Hi.
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fore, that the dichotomy of jurisdictions with and without capir.il
Wnishment Is hut a crude approximation to the reali%of the threat.

hat matters was.not the death penalty on the books hut the
reality of executions. o

One resFonse to this consideration was to transform rhe death
penalty—ite sentence dichotomy into the gradations provided b\-
thc number of executions carried our during any one year. 1 V.iil
return to this approach later. The other response was to try to find
out whether publicized executions had a short-range depressing
effect on the homicide rate.

Leonard Savirz recorded the homicide rates during the ei<d
weeks before anil after well-publicized executions in Philadelphia.l
| Ic found no depressing effect of these executions, although he used
one of the potentially more ensitive measures of deterrence, rhe
frequencY of felony murdeis t..»hcr than the overall homicide rated”

A similar effort with Calil >mia data showed an effect, albeit an
ambiguous one. William Graves compared homicide rates during
execution weeks with non-execution weeks.-" Me had the weeks
be?.m on Tuesday in order to keep Fridays, the execution day in
California, at the midpoint. 1lie comparison glg. 43) suggested a
depressing effect during the days preceding the execution and an
increase in homicides on the days follow ing ir. Graves was puz/lcd:
others considered the data as proof of a counrcr-dcterrent effect.
Conceivably the data could he rearranged, as in fi%ure ab, with rhe
week beginning on Friday, the execution day. Flic results would
then suggest a reduction of homicides during the first three days
follow ing executions compensated hy an increase during the rest n!
the week. Inany event, Graves's data show, at best, a delaying rather
than a deterrent effect, and the failure of the more sensitive Philadel-
phia data to show any effect casts doubt on the strength ol the
California result.

ISS.t'it/, Ascuay in O /ii/.ilvainisvisicize, *>J.Ckim.1-.C.t. P.S. 13(| (1058)

,aA count of felony murders (for the non-l.twver: a homicide committed in the
course of another felony Midi as robbery) tan he made only with "real dilivulty
and only iu places, such as Philadelphia, where detailed police records are kej”

ciraves, 77.v Di'lctrcut liflcct rf i Plinisi'unt: hi in thnv
Lin; Dt:.vm I'in\i.n in Amiiiica |2 1% ?), (I he rearrangement in figure -ti' isve
precise because ilu- nines for Tuesdajs through 1llnusdays v ii! change mnUr the
redefinition.)
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DETERRENT EFFECT OF THE DEATH PENALTY
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— Weeks without executions
— weeks with executions

| if;. 4 .1lomiciilcs (luring weeks with and without executions.

VII. Tiik Cosihim-iion ok Isaac Khkmcii

Isaac Khrlieh was tlie first ro introduce regression analysis
to clTorts designed to determine whether the death penalty had a
deterrent ellect beyond the threat of life imErisoMnent."' This was
anew, powerful way of coping with the task or isolating the death
penalty effect, it it should exist, tincontaminared hy other influ-
ences on the capital crime rate, h.hrlich's paper was catapulted into
the center of legal attention even before it was published, when the
Solicitor General of the United States cited it with lavish praise in
his Amicus Curiae Brief inFowlerv. North Carolina?1and delivered
copies of the study to the Court. The Solicitor General called it
“important empirical support for the a priori logical belief that use
of the death penalty decreases tlie number of murders.”r1 _
In view of the evidence available up to that time, h.hrlich’s claim
was indeed formidable, both in substance and precision: 1A In
additional execution per year . .. may have resulted in ... 7 or
fewer murders.»»1The basic dara from which he derived this conclu-
sion were the executions and the homicide rates as recorded in the
-11-lirlielt, The Deterrent i'.ficrt of gitf_iit.il I'niiishiiieiit: .1 Question of | ife >d
Detih, Whrkim; Piper Nd. IS, Xaiin-! liurcui nf Kcoiinmie Kvscarcli (1074>. "1lie

paiter w ;> Mitixe(Jluentlv published under llie same title in an aidtrcvi.Hcd form in At
Vxi. I'.i.ns. Iti v. V7 (1975).

— % s.cr. 5212 StTti). &1Hcply il ief, p. Jrt.
I'.lu licit, lime 70, jV/ij.i, 05 Am.i.cov. Ki.v. at 414.
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Stales with Executions States without Executions'

> Abolition si,lies mul 0 stales with no executions since 1948

I'lIti./. united States homicide ,unl exeetititin rates, 1% 0 (TV.

United Stares (luring tlte years 1933 ro 1969, the former generally
decreasing, the latter, especially iluring the sixties, sharply incre.is
ing."" Figure s presents the crucial divergence herween l9so and
1969. Khrlich considered simultaneously other variables that could
afleer the capital clinic rate through calculations | shall discuss
presently.""

IX. K kcui-ssion A nai.xsis

. Regression analysis proceeds essentially in the follow ing man
tier. Suppose one Itnew for certain ihat, aside from the possible

tinu i,/ lilc ,iii,t lie,iil\ sources ami Data, ,Mav IvT>, Memorandum In | I hilich,
Daia on executions from: National Prisoner Si.nisiie., t'.S. lhire.m of Prisons.

;i I-Inlich’s eanalysis included ihe folitm in;: variables: ihe ariot rate in murdci
eases; llit conviction laic of arrested mur.lei suspects; the rale of lahor Inree p.u
lieipalion; the uncmplovmecm late; the fi.u iion of the pnpiil uioi: in llie aje ttri‘iip
11 (ti ' 1, and pel capila income.

317)

deterrent effect of cs'ecu
factor thar influenced the
between the aircs of 17 an
would then begin by rein
states to the proportion of

Capital
Crime
Rate

Propoaili’

I'm. A I lvp eihetieal relationship |
of Yount' men in the popul;e.:on.

The points in rlv - ipli
tions at one point t, due,
jurisdiction, or both. Ihe
resents the best estimate of
of young men in the pop«
vertical distance of each po
the r-sidual p.irt of the vari;;
that remains unexplained afu
men” has been eliminated. ()
residuals are related to the fit
a?ainst the. number of excctui
It no relationship exists, a hor
executions have no deterrent
vary, the capital crime rate K
(b), die downward slope of
as the !reiliiency of exectiti<
That graph, one will note in
able from ihe finding ol aa
made.

|lie complete apparatus o



30 CETERENT BT OF THE OEATH FRALTY. &L

dererrenr effect of executing murderers, there was hut one other
factor that influenced the capital crime rare: the proportion of men
between the ages of 17 and 24 in tlte total population. The analysis
would then regin hy relating the capital crime rate in tlie various
states to rhe proportion of voting men in those states, as in figure 6.

lii.. P I lvpmliciie.il ri Liiiiinsliip lim\een ilie e.ipii.il crime r.i'T .an! tlie pioportion
of y «.!l'1£ men in tlie piipiil.iiimi.

The points in this graph tnav represent cither different jurisdic-
tions at one point of rime, or different points of time in the same
jurisdiction, or Imth. The straight line (the regression line) rep
resents the best estimate of the relationship between the proportion
of young men in the population and the capital crime rate. |he
vertical distance of each point from the regression line represents
the residual part of the variations in the capital crime rat , the part
that remains unexplained after the effect of the * proportion of young
men” has been eliminated. One then proceeds tn test whether these
residuals are related to the frcuuency of executions, > plotting them
a?alnst the number of executions in the respective states as in figure 7.
It no relationship exists, a horizontal regression line will indicate that
executions have no deterrent ellect (a?z No matter how executions
vary, the capital crime rate remains the same. It a relationship exists
(I7), the downward slope of the regression line would indiea'e that
& the frequency of executions increases, capital crime decreases,
I liit graph, one will note in passing, is in appearance indistinguish-
ablgI from the finding of a controlled experiment, il one could he
made.

The complete apparatus of regression analysis is more compli-
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Capriil
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Ku;. 7. Two bvpuibcrirjl rcl.itionsliip; between the frequency of e.\eeiition> .mil
the nMilu.il capital crime rate.

cnted, primarily by encompassing several control variables, tint jtiit
one, as in our example, .Main" more problems niusr be resol veil alonp
the way. One reilifircincnt is to include all variables that affect rhe
outcome. If one is omitted its effect could be erroneously attributed
to one of the included variables. This danger ol spurious correlation
is panicwlarlv great il the analvsis is concerned with so-called lime
series data, such as corresponding constellations of executions and
capital crime over aseries of consecutive years.

Another rcipiirement is that the analvsis account for feedhacl;
effects, Estimates of deterrent effects of punishment, for example,
may he distorted if they fail to separate the simple statistical associa-
tion between crime and punishment into its potential two compo-
nents: the ellect of punishment on crime, and the possible reverse
ellect of crime on punishment. For example, an increase in crime
may overload the law enforcement system and thereby increase the
defendant’s chances of a lower sentence in the plea bargaining
Process.

All these and other technical refinements of the regression analysis
have bur one goal: to isolate, through a process of mathematical
purification, the ellect of any one variable upon the other, under
conditions that exclude the interference from other variables. Uc
%ressmtl analysis, thus, is but another eflort to simulate with the

elp of nonexpcrimem.il data the experimental conclnioiv; outlined
in figure 2 of this paper.»1 These examples suggest- the sophistication

lieian is in preparation ami NIl lie pnbli.hetl in tlie i, ul ILii Iimii_Litiu"i lu
U'uril) Jnutilll
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ul this analytic instrument, bur its sophistication is matched by a
corresponding measure of delicacy. Api)lied to noncxperiment.il
data, regression analvsis is not a naturally robust instrument. Its
results can be drasricallv alfected by minor changes in the analytic
pattern, for which the investigator has, as a rule, many options.

\\ Emu.ton’s D kikuui.nCi- Ci.aim Evaporates

Ehrlich’s study, because ir ran counter to all the hitherto
available evidence except that of Graves, and because it was intro-
duced into a litigation of historic import, received extraordinary at-
tention from the scholarly community.

First, Peter Passell anti John Taylor attempted to replicate
|.hrlich’s finding and found it to hold up only under an unusually
restrictive set of circumstances.2* They found, for example, that the
appearance of deterrence is produced only when rhe regfression
oruation IS in logarithmic form; in the more conventional linear
regression framework, the deterrent effect disappeared.2: They
found also that no such effect emer%;ed when data for the years after
1962 were omitted from the analysis and only the years 1933—
M were considered.{

An «(fort to duplicate Ehrlich's findings from Canadian experience
dso f, ileil." Kenneth Avio of the University of Victoria, after
anaI(zing the thirty-five-year span, concluded that “the evidence
would appear to indicate that Canadian offenders over the period
1926 60 did not behave in a manner consistent with an effective
deterrent effect of capita! punishment.”

During 1975, the )Wc Lav) Journal published aseries of
articles reviewing the evidence on the deterrent effect of capital
Fum_shment. Included in this series was a second attempt to replicate
Arlich's result by William Powers anil Glenn Pierce.nt In replicat-
ing Ehrlich's work, they confirmed the Pasself-Taylor finding that

pawll & Taylor, 77v /)eierreni Effect of Cifi/Mf riiiisbinciit: Another
\LIISIli 1975 tiiii)iiililishcil Coliunliia | 'niversity Discussion Paper 7-1-7509), re-
t-riiiti-il in Kcple Uiief tor Petitioner, l'0ivlicr e. North (‘moH.i, \p|>. I', at Tic.

‘o1 1 Atf, s. m 11 ar5, f.
Ki-nocili 1.. \i in, f.,i/i/7,i/ I'nui,lzitiiiii in (\ni.hlLi: A 'I'imemScries Analysis of the
1),-ten,-nl 11 xI'Mhe;is (niimco, 197fi).
-1,1. ai 22.

Picree, ,lhe Il ujiﬁni f Degerrence ini«iie EhrlichEewnrch oil
7 1972).

| .#Jlﬁ,lvyel’rt?iiisbiiient, HYmil.J



B HE SFRE CORT RVIEN oA

Ehrlich’s results were extremely sensitive to whether the logarithmic
specification was used and whether the data for the latter part of the
19605 Were included.” Mowers and Pierce also raised questions about
Ehrlich’s use of the 11 homicide data in preference to vital-sta-
tistics data."

Ehrlich defended his work in this series in rhe Yale kasc sournal
by addressing some of the criticisms raised against his stutly... 1Ic
refuted some, but not the crucial ones. In his article he referred o,
asecond srudy lie made of the problem, basing it this time on a com-
parison hy sratcs for the Kc;ivs 1940 and 1950. Ehrlich claimed thvit
the new tcs" holstered the original claim. But he described tltoe
findings as “‘tentative and inconclusive.”! In the meantime. Passe!!
made a state-by-stare comparison for 1950 and 1960 but did nor find
what Elnlich allegedly had found. Passed concluded: “We know
of no reasonable wav of interpreting the cross-section Ke sraic-bv
state| data that would lend support to the deterrence hypothesis.” *

A particularly extensive review of Ehrlich's time series analvsis
was made by a team led by Lawrence Klein, president of the
American Economic Association.d Ilie authors found serious
methodological problems with Ehrlich's analvsis. Ther raised ques
tions about his failure to consider the feedback ellect of crime on the
economic variables in liis model," although he did consi.lci otlur
feedback effects in liis analysis, 'l liey found some of Ehiieh’s tech
meal manlﬂulatlo.ns to he superfluous and tending to obscure the ac-
curacy of his estimates." | liey, too, raised questions about variables
?_m(ijtted from the analysis, and the effects of these omissions on the
indings. 1

Likg Passed--TaYlor and Powers Pierce, Klein and Ins collabora-
tors replicated Llirlich's results, using Ehrlich’s own data, which in

31ld. ai 197-205. r4d. at 1S7 80,
Kiirlicli, Ueieircitec: rvidettce vi,| Inference, s v 11..3. 209 <r'cv.

F1d. at 209,
Hkisscli, The Deteirein [\[feel of the le.nh I'tiinltv: /I Sittitiicl /cmm

Sian.l. Iti.v. ALLKO (197").

kiein, I'nrst R vie.mv. 7/v Delete, hi [1eft of i TN Jom i
sessnirnt of the I'StimUet. « jwer rimiiniv.ioii-ii liv tite 1".uhi on licscanli on 1

tcrrciuc, National Aunk-ini of Sc'ciH'cs (Jun.- I'>7Ti).
"e/.l.al 18,19-2-1. m-//at 1l 17
1n/./.at I-.
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that time he Ivul made available.t As in previous Icplications,
'lirlich's results were found to he ijiiite sensitive to the mathematical
>J)c.c|f|(_:at|on of rhe model anti the inclusion of data at the recent end
Jftlie time scries.

By this rime, Ehrlich's model had been demonstrated to be pe-
culiar enough. Klein went on to reveal further difficulties. One was
that Ehrlich’s deterrence finding disappeared after the introduction
of a variable reflecting the factors that caused other crimes to in-
crease during rhe latter part of the period of analvsis." The inclusion
of such a variable would seem obligatory not only to substitute for
the factors that bad obviously been omitted but also to account for
interactions between the crime rate and the demographic charac-
teristics of the population.

Klein also found Ehrlich’s results to be affected by an unusual
construction of the execution rate variable, the central determinant
if the analysis. Ehrlich constructed this variable by using three
other variables that appear elsewhere in his regression model: the
estimated homicide arrest rate, the estimated homicide com etion
rate, and the estimated number of homicides. Klein showed that with
Jiis construction of the execution rate a very small error in the esti-
nucs of any of these three variables produced unusuaII% strong
>liurious appearances of a deterrent effect.I' 11c wenr on to show that
the combined ellect of such slight errors in all three variables was
itcly to be considerable, and that in view of all these considerations,
Llirlich's estimates of the deterrent effect were so weak that they
‘could he regarded as evidence ... lofla countcrdctcrrenr effect
o capital punishment. 1 In view of these serious problems with
|lirlich’s analvsis, Klein concluded: * |\V#csee too many plausible
Aplanntions for liis finding a deterrent effect other than the theory
11t capital punishment deters murder." And further: "Ehrlich’s
results cannot be used at this time to pass judgment on the use of
“e death penalty.” I

1he final blow came from astudy by Brian foist, one of Klein's
collaborators on the earlier study. Since it had been (irmly estah-
'I'icd that the fhrlich ﬁhenomenon, if ir existed, emerged from
vvelopmenis during the sixties, forst concentrated on that

2120 1S,
II].,]..:”ZH to. 1Llaril.
1/./..it 17 V.
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decade.r lie found a rigorous w;Y% ol investigating whether the
ending of executions and the sharf) increase in homicides during this
period was causal or coincidental. The power of Forst's study de-
rives from his having analyzed changes loth over time and across
jurisdictions. The aggregate United States time series data F.hrirch
used were unable to capture imﬁortant regional differences. More-
over, they did not vary as much as cross-state observations; hence
they did not provide as rich an opportunity to infer the effect of
changes in executions on homicides.

Forst's analysis is superior to Khrlich's in four major respects:
(1) It focuses exclusively on a period of substantial variation in the
factors of central interesr. (2.) Its results are shown to be insensitive
to alternative assumptions about the mathematical form of the rela-
tionship between homicides and executions. The results were also
invariant to several alternative methods of constructing rhe execu-
tion rate, to alternative assumptions about the nature of tlte relation-
ships between homicides, and other offenses, executions, and convic-
tions and sentences, and to alternative technical assumptions, f.f) v
nor requiring conversion of rhe data to logarithms, Forst's model
does not require that false values be used when the true values of the
execution arc zero. (4) It incorporates more control variables,

I'orsr's study led to a conclusion that went beyond that of Klein
“The findings give no support to the In pothesis that capital punish
ment deters homicide.”? “Our finding that capital punishment . . .
does not deter homicide is remarkably robust with respect to a wide
range of alternative constructions."""

XI. Tub OvBiu.ookni) Nam kai Fnim iumi.ni

Forst saw that Khrlich, by using aggregate data for .lie
United States as a whole, was forced to disregard the differences
between states that had capital punishment and executions, and stares
that had either abolished the death penalty or at least had ceased to
carry it out. Khrlich’s model thus could not evaluate the natural
experiment which legislative histe\ had Innlr into the data. It
Khrlich's thesis that It was the reduction of executions during the
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Sixties rluir made rhe capital crime rate grow—were correct, then
no such growth should obtain in tlie stares in which there could be
no reduction in executions because there bad been none to begin
with. Yet as figure S shows, > +growth of the capital crime rate
during the crucial sixties was as large in the stares without executions
& in states with executions.

Homic'de Rate

par 100,000 Numlicr

People of Executions
tloiniciile Rate

X1, EVipener vikmes Ancdl.X 1 SILM ixtim

' 'he evidence on whether the threat of the death penalty has
adeterrent effect beyond the threat of the life sentence, its uoim.il
substitute, is overu hclmii'gh' mi one side. None o| the eflotts to
sharpen the ineaiairceiiiit yardstick hy replacing the overall homi-
cade rate through more sensitive measures succeeded in discovering a
deterrent effect. Nor did anv effort to sharpen the analytical insini
liients of analysis help. I'.ven regression analysis, the most soj-histi
cated of these instruments, after careful application by the scholarly
comimtnity failed to detect a deterrent effect.
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This then is ilie proper summarK
rent effect of the death penalty: If t

= 3

of the evidence on the deter-
ere isone, ir can only he minute,

since not one of the many research approaches-from fhe simplest
to the most sophisticated-v. asable to find it 1 The proper question,
therefore, is whether an effect that is at best so small that unhodv
has been able to detect it. justifies rhe awesome moral costs of tlu-

death penalty.

| can only speculate whv the question concerning the deterrent
cfT-er of the death penalty has always heen posed in its unanswerable
form: whether or not i has such an effect. 1 suspect that at the .o«
of the resistance to the evidence is the very ancient and deeply held
belief that the death penalty is the ultimate deterrent.

The Solicitor General has called it a “lo
Io?ic probably runs as follows: If punis
ect (and surely it often has) then the most severe punishment
should deter more than all others. Confronted with the failure to
detect such an effect, those who share the belief have narrowed the
es of capital crime, they say, not all. are

ef

claim. Only certain ty
likely to he deterred. T

amplcs, rhe hired killer and the "free murder” by a life prisoner: "

ﬁ

:

e Court in Gregg

ical a priori” belief. The
ment has any deterrent

ave two ex

v. (ieorgia

Wc maY nevertheless assume safely that there are murderers,

such as

a5 those who net in passion
has little or no deterrent effect,

for whom the threat of death
Put for many others, tiie death

I these are the best examples, the others must he poor ind-cd. | In
murderer for hire, knowing himself fairly safe from detection, is not
likely to lie concerned over the difference between death and prison

11

note

tagcs or l.idiiap viclims, and ihe execution st\le killing of withesses m a cum.’

Penalty undouhtedlv is a signi icant deterrerit. There arc care-
ully Contemplated murders, such as murder. for hire, where
the possible penally of death may well enter into the coa Cal
cuiys that precedes the decision t0 act. And there are some cate-
gories of murder,such as murder liv alife prisoner, where other
Sanctions may not he adequate.

The iim* exception pointing in die oilier direelion, the iluliiimis Calilmnn
finding dial execution. appear m postpone some homicides for a few days, i- ni sin,ill
import. z\n clime in duplicate the finding in I'hiladclphi.i failed. See test *o»»

s Is and ?().

Vi S. f.'1ill - 7 1. lIn tiler examples are elim'ded ill a foo'iinn

Id. ai ii. 11.
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for Jifc. 'flic “colil calculus” that moves the hired Killer must surely
¢/l him how small the probability is that he will he caui'hr/»1 A good
parr of his careful contemplation goes to avoiding traces.

the life prisoncr who Kills is even a more interesting example.
\r first glance, the ar?ument seems so irrefutable, that this tvpe of
homicide is occasionally rhe last capital crime on the stature hooks
before the death penalty is abolished. It isa prize example because
n*logical a priori” grounds his is bv definition the “ free murder"
under rhe law. Ag;d « it is usefi to look at the fag'r which Sellin
was the firstto ili - ue. lie found that, in 1965, the vcar for which
he collected the | Ixreen prison homicides had been committed
by men convicted . mrder. Since not all murderer', in prison arc
there with a life sentence, the true number of these “free murders'
s likely to be even smaller.s: In fact, of course, the * free murder” is
probably altogether a figment because most life prisoners have
Mime hope rtf being released before the end of their natural life, a
hope that would be destroyed bv a second murder. A prison, more-
over, has wars of its own of punishing such a double murderer.

It is only lair, however, to rake these examples of the Court for
what they are, efforts to bolster with reasons the unwiilinoiuss to
abandon the ancient sentiment. In that sentiment, the belief in de-
terrence plays but a small parr. It is the belief in retributive Lustice
that makes the death pcnaltv attractive, especially when clothed in
afunctional rati mali/ation. The belief lias ancient roots, even if the
rationale is modern. ' he Court in C/'/rgg apprnvin'jlv cites I'nnihvi
C. CicoiyJ,i:'r

The instinct for retribution is part of the nature, of man, and
channeling that instinct in the administration "f criminal justice
serves an important purpose... . W hen people begin to Delieve
that _orqanlzed society is unwilling or unable to |m?ose upon
crimindl o[Tcnders the |ﬁ)unlshmen they "deserve." then there
are sown rhe seeds of anarchy.

1An interview cnnics tn milu! vvitli i fnriiuT wattlen of ilu (ami; Onintv Jail
"l«i iliil no: lieliiu i in ilii-iliwili 'l'inliv. llu iixt ti icw 1! i-Knl i.ini," You ua an.
.ma wmilil ixeii lu,nau to i*scenic .i liim| Killer?” The w.mien's answer as |

1*"; see also ItliIHiU

s e ' al, 1>
1adon Kiliiii‘iimJ Dtwih T'in.iln~Li\Aiii<iii, ]’9>| msos J.Ill*r 1L
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The depth of this feeling was revealed in a strange interchange
during oral a;gw. ‘nt between .Mr. Jusrice Powell and Professor
Anthony Amsterdam, cotirsel for tlie petitioners:™

Mr. Jusrirc Pa-vtell:

Let me pur a ease to you. You've heard about Huehenwak,
one of the camps ir. GErmanv in which thousands, of Jewish
citizens were exterminated. ... If we had had jurisdiction over
tlie. commandant of Ihieheuwald, would ,.. have thought

cagntal punishment was an _apgroprlate response to what that
man or woman was responsible for?

Mr. Amsterdam:

... We all have an instinctive reaction that says, "Kill him.”
.., Piit ['thin!: the answer to the question that your tlonor is
ralsm_tl,.._. [to] be consistent with"the Kth Amendment to the
Constitution'. . . iiiv answer would be, “No.

Air. Justice Powell asked the same question again, tins time about
aman who might destroy New Aor!: City with a hydrogen bomb.
Amsterdam'’s answer, of course, was again no.

Significantly, both examples went to the issue of retribution, no:
deterrence, i is hard to think of any crime that would be les-
deterred by the difference between the death penalty and life im-
Frlsonment, for instance, in Spand.m prison. The sentiment in
avor of the death penalty does not stem from the belief in its
deterrence and perhaps we overestimate altogether the importance
of that issue.
~ Nowhere was the worldwide decline of the death penalty sign'll
|caan% connected with arguments about its elfeeriveness or the
lack thereof. In some countries abolition became simply the logical
end-point of agradual decline in executions, probabU accompanied
by a para. Id change in moral sentiments.

In oilici countries, abolition was clearly an expression of mural
sentiment.  be first tic jure abolition ot executions in czarist Kussu
goes back to \.n. 0z0. (capital punishment reappeared in the four
teentlt centitry but was again abolished whben I'li/abelli ascended the
throne in 17.1.. On hoth occasions, rhe issue was one of moralits no;
expediency/" In (icrmanv, 'he 10 Id Constitution abolished the death

liic cullomtv ovvurivil ilmiiit; aiyumrni in Wunj ni: v u .iv/i/tf S e
diirnlia.i; tr.m- 0t iliisl utoitl Vo."t StU|,u 1,

ee' )n miii Lill iuiymu’, rillin' guilt\ or mu ... 1)n nn: ilcstinv .l <tlllis«i.nl
wen in i.ise (lisiili is well tlexe'vdl." IV .iiiiivi"t u! tlu (iiaiiil Prince «! Kie\.
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penalty sis a deliberate acr of rei)udiation nf the 1 liricr era, when the
lcath pennlry, legally or illegally imposed, elainieil millions of lives,
In Great Britain, after a centurY of controvcrsy. the aholitionisrs
won when a man, protected by all the vaunted safeguards of British
justice, was executed for a crime that he had nor committed.

Ceylon abolished the death penalty when it acquired its inde-
pendence, as an act of Buddhist faith. In Austria, rhe movement
toward abolition reflected primarily moral sentiments. The parlia-
ment of the first Austrian republic unanimously abolished capital
punishment as a renunciation of rise monarchical past. In 1933, a
semi fascist chancellor restored the death penalty primarily as a
political threat to the underground opposition. The second republic
again abolished the death penalty, first in ordinary criminal cases and
then also for cases triable under martial law, last used against the
socialist political opposition in the civil war of 1934,

Abolition of the death penalty thus has reflected in the main a
change in cultural sentiments, if not of the people, so at least of its

legislators or its government. In the United States also capita! pun-

ishment will end only when our cultural sentiments change. The
people, a majority of whom now favor the death penally, will be
the last to change. The legislators will probably change before them;

and our Supreme Comr Justices conceivably may change even

earlier.

Sentiment for the death penalty in the United States has grown
during the last decade, stimulated by the unprecedented rise in
violent crime during rhe second half of the sixties. In such times
the demand for the death penalty grows because it is so easy to
believe it will make law enforcement more effective. It is interesting
to analyze the growth of this popular sentiment. In figure o, four
Gallup polls on rhe death penalty spanning sixteen years are an-
alyzed. Sentiment for rhe death penalty iliil not rise until 1967,
and then only among the while populatit n. Black sentiment for the
death penalty, always far below the corresponding figures for
whites, remained unchanged. In rhe South, sentiment for the death
penalty among whites and blacks has traditionally been below the
average lot the country, I'or rhe blacks, this issrili true; their propor-

1175 u>. | li/.ilirih piigiorteillr pnmmrd (imi iliac if sin- were .. slu- would
nironn lifts Ad.un-i. cuisiso Ul In Inilicriiil .mi Soviet Criwin.il /..or, 1's
tw. | (Viiwis | . (75, 57(1 (1V70).
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rion favoring the ilcatli penalty has been declining, leaching in 10764
new low of 24 percent. Among the whites, sentiment in the South
has caught up with that of tlie country as a whole, at 7o percent.

U.S. | tital South’

IHQrt rj.orng
Dth Fruity

Qs Afrcan Cental

° Sinltli Atl.Itif 111 Sriiilli Ci t'U.il.

I-1ti. 9. Proportion of whilv. ami hl.icl.s f.ntiring the ile;ith peii.iltv, 107»t>-7/1 (Clullup
I"oll>.

|lie petitioners in (iregg all came Irom the South. In the Lm
analysis the Court held that ir had no power to override legislation
that was grounded in a belief that even some of rhe Justices must
have shared.

Still, one must not ?ive up hope. The realization that the deterrent
ellect, il it exists at all," can be only minute, should force us to look

Iwo <i| the liesr stiuliis those of IW>t ami Imsm'll-- shownl ru'ii a mimur
tletirri'in Iml.iixit for thr timth px-iuliy. In liolh situlies it was wutistic.ill. imig-
nilieant. The possibility nf i eounrertlelcrrent ell'eet iloes not eonie as a nail
surprise. h Ins theorelical support of Itmg Mantling. |here is the a.eseiile tlaouelt-
inuiiler theory ailxaneeil lire hy Srwn s Aiivxmuii, I'm (aasti* si. Tin Jinta.
xsn Tin 17i hi.to- A I’-xi in.:ih.uzu \'s xi.xm.s (IT 1j;see also Il. von Welu |..V /=
Win\l Lilv Mnrtiiuoiiv, \isisxis.t.i hiit tit Kiuwi.s.u iuoi oi.tr esii Soiu insiimru
roiiw Itli (1U!"). Then there isconcern oxer the grniT.illx luul.ili/iiv; i lhri nl the
th.iili penalty which just athls one mure killing in eohi lilniul. Al.n as lon;: "

the ohl argument that killing ‘lie wvictim sxilties-. may somelloxx ‘impin'.e" the
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oiict* more ;ir the I>:il;tnce sheet, and weigh against the, at best, mini-
mal benefit, tlie awesome costs of the death penalty: the inhum anity
ol the acr, the e\cr present dangeroferror, rite ultimate impossibility
to make a fair decision as to who is to ilie and who is to live.

For rhe committed who believe that there should be more search
for the elusive deterrent effect, anew opportunity has arisen. By the
grace of the Court we are in the midst of a new natural experiment.
Alter anumber of years during which, through Furman, the death
penalty was held in abeyance throughout the land, some of our
stares will resume executions. There is thus another opportunity to
see wh her the capital crime rate in these stares will decline com -
pared to the stares that still have no executions.

It: the end one must remain skeptical as to the power of evidence
to change ancient beliefs and sentiments. The greater hope lies in
the expectation that with better times our sentiments will reach the
“standards of decency that mark the progress of a maturing so-
ciety.” 5 Justices Brennan and .Marshall thought— wrongly it ap-
pears— that we had already sufficiently matured.

The conclusion that the personal sentiments of the judges
j ;y a decisive role is strengthened by reading the decision of the
Massachusetts Supreme Judicial Court iu ('OmmOH'UCahh V
O'Neill,"" which held amandatory death sentence upon aconviction
for rape-nunder to lie unconstitutional. That court had before it on
the deterrence issue the very same evidence that was before the
United State: Supreme Courtin Gregg- Vet the majority of the .Mas-
sachusetts court accepted the evidence as proof of the inability of
the death sentence to deter. The lack of proof of deterrent effect
deprived the government of a “compelling state interest’’ to justify
the death penalty.

W hy did the Supreme Court and the .Massachusetts court arrive
at a different decision5 The decisive factor was the simple fact that
in the United States Supreme Court only two of the nine Justices
felt that “the standard of decency’ retpiired abolition while on the

Massachusetts court five out of seven felt that way.

ilu- e.isc nf ti.irv <iihiioiT, ilit* Ut.tli luiiviit who Mneii.li 1 in liis nlijiTiiu m he
tl.u lirsi (ii'isnn extcutcl in the [him I'tini/iin Jicriinl. sic x.Y. linn’s, IS |an. 197V,
I-.1.

Ohief Justice W .incn, wiilin;; for ihe* Oitti'i, in 'I'ni|>v, Dulles, itfi U.S. HA 111
(IV.iH).

" 0t9 N.l.hi A7A (Mass. 197.V).



$ 15-18-81

CRIMINAL PROCEDURE

§ 15-18-85

(@ To develop additional programs whereby the offenders may be afforded
the opportunity to contribute to society and the support of their families

through restitution programs; and

(@ To develop pilot programs of counseling, training and job placement
whereby restitution may be accomplished; such programs may be residential
or nonresidential as appropriate. (Acts 1980, No. 80-588, p. 928, § 13.)

Article 5.

Death Penally.

5 15-18-81. Confinement until execution; certain persons may visit

condemned person.

Code commissioner’s note. — Acts 1979,
No. 79-426, p. 667, effective October 1, 1979,
abolished the board ofcorrections nnd vested all
its rights, duties, power, property, etc., in the

govern ir, and authorized him to exercise such
functions and duties himself or through desig-
nated administrators. See 88 14 1-15 through
14-1-17, and also Acts 1979, No. 79-154, p. 253.

§ 15-18 82. Execution by electrocution; where and by whom executions

conducted.

Code commissioner's note. — Acts 1979,
No. 79-426, p. 667, effective October 1, 1979,
abolished the board of. orreclions and vested nil
its rights, duties, power, property, etc., in the

governor, and authorized him to exercise such
functions and duties himself or through desig-
nated administrators. See SS 14-1-15 through
14-1-17, and also Acts 1979, No. 79-154, p. 253.

§ 15-18-85. Return of execution warrant, certificate and statements;
payment for transportation of body.

Code commissioner's note. — Acts 1979,
No. 79-426, p. 667, effective October 1, 1979,
abolished the board of corrections and vested all
its rights, duties, power, property, etc., in the

governor, und authorized him to exercise such
functions and duties himself or through desig-
nated administrators. See SS 14-1-15 through
14-1-17, and also Acts 1979, No. 79-154, p. 253.

CHAPTER 19.

YOUTHFUL OFFENDERS.

Nothing in the constitution or this clu> j-
ter guarantees youthful offender treatment
lo all defendants under 21 years of age.
Thompson v. Stale, 354 So. 2d 1128 (Ala.), rev'd
on other grounds, 354 So. 2d 1132 (Ala. 1977).

Duty is upon trial judge, etc.

In accord with bound volume. See Rainer v.
State, 398 So. 2d 771 (Ain. Crim. App. 19811,
Hledsoe v. State, 409 So. 2d 924 (Ala. Crim.
App. 1981).

Duty is upon the trial judge to call the
Youthful Offender Act to the attention of the
youthful offender, just as much as it is the duty

198

of the trial judge to explain to a defendant his
constitutional rights when he enters a plea of
guilty. Logan v. State, 56 Ala. App. 425,322 So.
2d 108 (1975).

Supreme court has placed the burden on thu
trial judge to call the benefits of the Youthful
Offender Act to the attention of an eligible
defendant, and has analogized that burden and
duty to the duly of a trial judge to explain a
defendant's  constitutional rights  before
accepting Ins guilty plea. Whitfield v. State, 56
Ala. App. 653, 324 So. 2d 793, cert, quashed,
295 Ala. 428, 324 Sn. 2d 796 (1975); Thompson
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D DETENTION FACILITIES § 14-1}

426, p. 667, § 5, effective October lj

JK
lict with the act c.re repealed. Since this section
ppears to be inconsistent with or in conflict
/ith the act, it is treated as repealed. See
li 14-1-15 through 14-1-17.

lerally. eit*

irnor and legislature; noticed
: prior to construction of pern

71
Jvermoi and the legislature inmatt
tions, pt rdons and paroles and relaf
ernor an 1 the legislature at lea&ft.
ruction of permanent fecilities or any
No. 91, p. 118; Code 1940, T. 45, §6
s 1978, No. 595, p. 717, § 3.)

SAL

tions nnd duties himself or througli such
administrative divisions or such officers or
employees as he may designate. Sec $ 14-1-15
through 14-1-17. VSE

B TI\HF

segntion of tubercular nnd other
long-time hospitalization.

; periodic recommendations. —

lions und duties himself or through such
administrative divisions or such officers or
employees as he may designate. See 85 14-145

through 14-1-17.

tions, and vested all its rights, duties, power,,
etc., in the governor, and authorized him

d.

exercise such functions und duties himself Wp.

through such administrative divisions or such

§ 14-1-15 BOARD OF CORRECTIONS § 14-1-17

[t-~cers or employees as he may designate. See
jii 14-1-15 through 14-1-17.

ij 14-1-15. Duties, authority, property, rights, etc., of board of correc-
tions vested in governor.

All duties, responsibilities, authority, power, assets, liabilities, property,
funds, appropriations, contractual rights and obligations, property rights and
personnel, whether accruing or vested, by operation or by law and which are
not in conflictwith 88 14-1-15 through 14-1-17 and which are presently vested
Jn the board of corrections under Title 14, chapters 1 through 12, as amended,
und by any other laws or parts of laws of this state, are hereby vested in the
governor of the state of Alabama. (Acts 1979, No. 79-426, p. 667, § 1)

This section and 55 14-1-16 through  the state's interests for judicial purposes.
14-1-18 vest responsibility for the state Graddick v. Newman, — U.S. —, 102 S. Ct. 4,
prison system in the governor to represent 69 L. Ed. 2d 1025 (1981).

Tioe
{ 14-1-16. Board of corrections abolished; rights, duties, powers, prop-
erty, etc., vested in governor.

Effective October 1,1979, the board of corrections of the state ofAlabama is
hereby abolished and all rights, all duties, responsibilities, powers, assets,
licbilities, contractual rights and obligations and property rights, whether
accruing or vested in the abolished agency, are hereby vested in the governor
of the state of Alabama. (Acts 1979, No. 79-426, p. 667, 8 2.)

Sections 14-1-15 through 14-1-18 vest v. Newman, — U.S. —,i02 S. Ct. 4, 69 L. Ed.

responsibility for the state prison system in  2d 1025 (1981).
lhe governor who thereby- represents the Cited in Mixon v. State, 407 So. 2d 588 (Ala.

Sute's interests forjudicial purposes. Graddick  Crim. App. 1981).

{ 14-1-17. Governor authorized to exercise functions, designate admin-..

istrator, set salary and designatcldpties.

All functions and duties of the department shall be exercised by the
governor, acting by himselfor by and through such administrative divisions or
such officers or employees or individuals as he may designate. The governor is
hereby further authorized to set the salary of such individual or individuals
und make one such person responsible to him as administrator of the correc-
tions institutions throughout this state. The governor is further authorized to
st the salary of such administrator at the same level ofany cabinet officer or
at a reasonable level iIn excess thereof. Any administrator shall have the
authority and the duties which the governor may designate and all ofthe power
and authority incident to carrying out the functions and duties assigned. (Acts
1979, No. 79-426, p. 667, § 3.) =

87
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Proceedings

ance with subsection (2) of this sectioii’
fjbmlttcd only a general verdict form on.
violent offender count, lhe enhanced purii
ment imposed for having committed a violet
crime was improper. People v. Stroup,'
Colo. App. , 624 P.2d 913 (1980).

Requirement of specific findings not ap;
rctronctively. Where defense counsel did not
object to the verdict forms and there is?™
showing of harm from the form of the vei
the requirement that the court submit §
interrogatories to the jury will not be appl
retroactively. People v. Swanson,___

.638 P.2d 45(1981).
Penalty for first-dcgrce assault commitl

' “heat of passion". Where a defendant chwfi

with first-degree assault can establish that!
acted in the "heat of passion™, he cannotc
stitutionally receive,a greater penalty th:
would have received had he been convict
manslaughter. People v. Gr’@w, 43.Colo. Al
518,611 P.2d 588(1979). . - m
Verdict of not guilty of “crime of violeni

. not inconsistent, with guilty- verdicts on/Jj?
’,. charges.. Guilty ycrdicts’on the.chargcs of.fj

degree sexual assault, sexual assault on'~cl

mand aggravated incest are not inconsstent a

matter of law with a jury, finding of notaT
on a charge of “crime of violence". Peopl

mFierro, 199 Colo. 215, (& P.2d 1291 (1780)i

Fifteen to 20-year sentence was not excess!
for aggravated robber/ and_a"crime$
violence. Peoplev;Colasanti, Cold.

-626P.2d 1136(1981). i-.;.-

Applied in People.v,.Smith, 195 Colo
579 P.2d 1129 (1978); People'VrWarren”
Colo. 75, 582 P.2d 663 (1978); People
Girard, 196 Colo. 68. 582 P.2d 666 (1978)}

mPeople v. Vigil, 43 Colo.-App,-121, 602 P.

884 (1979); People v. Swain, 43 Colo. AT
343, 607 P.2d 396 (1979); People in interest!)
R.R., 43 Colo. App: 208, 607 P.2d 1013(1
People v, Martinez, 43 Colo. App: 419;

« P.2d 359 (1979);.Watson v. District Court.

l.uilsColoc 76.; 604 P.2d 1165 .(1980); People!

T 1575:(1981); People v. Lichtenstein s

Hardin. 199 Colo. 229, 607 P.2d 1291 (1

People.v. Cabral, Colo./____, 629 P,
|-Coj
630 Pid 70 (1981)1 People v. Frani

Colo. 630 P.2d 82 (1981); People
Valenciar Colo." 630 P.2d 85 (198,
People v. Jones, Colo. ___ , 631 P
1132(1981).

lion. Except as provided in section 7 of
clatinjg to the power of the governor4$

erated person shall be unconditionally:

C
Liration of his sentence, less the deduce
17, C.R.S. 1973. -

f,R & RE, L. 79, p. 666, §10.

Imposition of S*"ice 16114

PART 4 ;
DEATH PENALTY - EXECUTION

16-11-402.  Appliances - sentence executed by executive director. The exet
tive director of the department of corrections, at the expense of the sti
of Colorado, shall provide a suitable and efficient room or place, enclos
from public view, within the walls of the correctional facilities ai Canon C
and therein construct and at all times have in preparation all necessary app
ances requisite for carrying into execution the death penalty by means
the administration of lethal gas. The punishment of death.in each case
death sentence pronounced in this state shall be inflicted by the executi
director or his designee in the room or place and with the appliances provid
for inflicting the punishment of death by. the administration of lethal gas. ;I;

Sourcg: Amengded, |- 79, p. 65;32 §__911. -

- (e = MSI0 m . .

16-11-403.  Week of execution- warrant. When a person, is*ppyicied pl
class 1 felony, the punishment for which is death, and the convicted.pers
is sentenced to suffer the penalty of death'/'the’jbdge passinf**bh”sfehten
shall appoint and designate in the warrant of conviction a week oTtime wit!
which the sentence must be executed;(the end of such week so appoint
shall be not less than ninety:days nbr 'more'than one hundred twenty da
from the'day; of(Rassing the, .sentence., Said warrant shpll .be”directed to t
executive-directorof the’dep'artniehtb'f con-ections'oVhiS'Hesifitee'’cbmmaii

be delivered,to'the sheriff, of The,county in wiw”Csacli nggyidtion Is lib
who, within three.days thereafter,”"shall proceed}to.thecofrectipnai. faciUti
at Ctrnon .City*anddeliver tfieTcbnvicted per'sprT.Tp herAWth’tK"wzuTaj
to said executive, director or his designee, who.shhll keep.thp convict-iri’ch
finement,until infliction of the death penalty...No person’shall be ,allow/
access to’said convict, except his attendant's, counsel, and physician, aspi
tual adviser.of his,own selection; and members of,his family, and then on
in.accordahce With prison rtS|*ons£ E vm*f <

Source: .Airmended, 1v*79, P. ~2, L812.;v; =<
j r-j UWIZ.vb-.vwl

16-117404.. Execution> Mtnje"T.THc particular day*and’hpurbf  ejtec
Ition’\bf_said sentence within the week”pecifie'd in.said wqrrant‘shﬁl_}'be’\_ﬂ t
by the executive director of the department of corrections or his desigr*
but.Shall not be made public’byhTm;iand heshaU.be presdhft*erbaf,brsh’
appoint some other represbn™tative among the offici*sto$S bfficerji-'o" Tlie cc
rectiorial, facilities at CanohTCityTo.be
shalLalso’be present a physician and Such
sons as the,executive director or his.desi*uce in his discretion deems desi
able; not Tb exceed’fifteen 'persons. The executive:direct'ob”
shall notify, the governor of the’day and hour for the execution/as sb'Pn;]

it hasiifeeh fixed. ......cccoooviiiiiiiiiiiin w
1-1C0,-/..-} ... " - ox

Source: Amended, L. 79, p. 682, § 13.



16-11-401 Qrimiral Proceedings

(5) The jury, or the court if no jury trial is had, in any such case s
make a specific finding as to whether the accused did or did not use,
possessed and threatened to use, a deadly weapon during the commissi
of such crime or whether such serious bodily injury or death was cau
by the accused. If the jury or court finds that the accused used, or posses
and threatened the use of, such deadly weapon or that such injury or dea
was caused by the accused, the penalty provisions of this section shall
applicable.

Source: L. 76, p. 547, 8§ 5; L. 77. pp. 865, 888, 902, § & 11, 78, 4.

Editor's note: Amendments made to this section by House Bill No. 1589 of the 1
Session, effective April 1, 1979, are contained in the supplement to this volume.

Cross reference. As to classification of fel- ing to sentencing, in the article enti
onies and the penalities for such, sec “ Imposition of Sentence”. Brown v. Dis
§ 18-1-105. Court, Colo. . 569 P.2d 1390(1

The general assembly intended thut this No preliminary hearing is required fr
section define sentencing standards rather than charge under this section. Brown v.
create d substantive offense by its placement in Court. Colo. .569 P.2d 1390 (1

the criminal code among other sections relat-

PART 4

DEATH PENALTY - EXECUTION

16-11-401. Death penalty inflicted by lethal gas. The manner of inflicting-
the punishment of death shall be by the administration of lethal gas within]
the time prescribed in this part 4, unless for good cause the court or governor
may prolong the time.

Source: R & RE, L. 72. p. 250, § I; C.R.S. 1963, § 39-11-401.

Am. Jur. See 21 Am. Jur.2d, Criminal Law, l.aw review. For article, “Criminal Pro
§593; 40 Am.Jur,2d, Homicide, 8§ § 552, dure in Colorado — A Summary, on
557. Recommendations for Improvement", sec !

C.J.S. See 24B C.J).S., Criminal Law, Rocky Mt. L. Rev. 221 (1950).

§ § 2001-2003.

16-11-402. Appliances - sentence executed by superintendent. The govcrnin
authority of the state penitentiary, at the expense of the state of Colorado,
shall provide a suitable and efficient room or place, enclosed from public*
view, within the walls of the state penitentiary and therein construct and at,!
all times have in preparation all necessary appliances requisite for carrying
into execution the death penalty by means of the administration of lethal gas.
The punishment of death in each case of death sentence pronounced in this
state shall be inflicted by the superintendent of the state penitentiary maxi-
mum security unit in the room or place and with the appliances provided
for inflicting the punishment of death bv the administration of lethal gas. JJ

Source: R & RE. L. 72, p. 250. § I; C.R.S. 1963, § 39-11-402; L. 76,
p. 530, § 3. °«

16-11-40.3. Week of execution - warrant. When a person is convicted of
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a class 1 felony, the punishment for which is death, and the convicted person
js sentenced to suffer the penalty of death, the judge passing such sentence
shall appoint and designate in the warrant of conviction a week of time within
which the sentence must be executed; the end of such week so appointed
shall be not less than ninety days nor more than one hundred twenty days
from the day of passing the sentence. Said warrant shall be directed to the
superintendent of the state penitentiary maximum security unit commanding
said superintendent to execute the sentence imposed upon some day within
ihe week of time designated in the warrant and shall be delivered to the
sheriff of the county in which such conviction is had, who, within three days
thereafter, shall proceed to the state penitentiary and deliver the convicted
person, together with the warrant, to said superintendent, who shall keep
ihe convict in confinement until infliction of the death penalty. No person
shall be allowed access to said convict, except his attendants, counsel, and
physician, a spiritual adviser of his own selection, and members of his family,
and then only in accordance with prison regulations.

Imposition of Sentence 16-11-404

Source: R & RE, L. 72, p. 250, § 1; C.R.S. 1963, § 39-11-403; L. 76,

P.531. §4.

Am. Jur. See 21 Am. Jur.2d, Criminal Law,
403.

C.J.S. See 24B C\] iy Criminal Law,
§ K2

Annotator’s note. Since § 16-11-403 is simi-
lar In repealed § 39-11-3, C.R.S. 1963. CSA.

48, §538, nnd laws antecedent thereto,
relevant eases construing these provisions
have been included in lhe annotations to
§ 16-11-403.

Meaning nf "week of time". Hie week of
lime which is required by this section to be
appointed and designated in capitul cases
within which the sentence must be executed,
is a period of lime extending from 12 midnight
Saturday until 12 midnight the following
Saturday, but nn error in the designation of
Ore week is rendered immaterial when the
execution is stayed by-the supreme court
pending review. Mora v. People, 19 Colo.
255, 35 P. 179(1893).

Court fixes date of execution following sluy.

16-11-404.

The court has authority io fix the dale of-
execution in cases of affirmance, where the
execution has been stayed upon appeal or
supersedeas. Mora v. People, 19 Colo. 255, 35
P. 179(1893).

But definite dutc set in order grunting stay
did not deny due process. The fact that (lie
state supreme court set a definite execution
date pending determination of post-ccnviction
relief was not "suggestion of
predetermination” in violal: in of due process
and did not constitute an implied direction to
deny petitioner relief. Bell v. Patterson, 279
F. Supp. 760 (D. Colu. 1968), nff'd, 402 F.2d
394 (tOih Cir. 1968), cert, denied, 403 U.S.
958.91 S. Ct. 2279, 29 L. lid. 2d 865 (1971).

Procedure of delivery of prisoner by sheriff
held not Improper. Sec Agnes v. People, 104
Colo. 527,93 P.2d 891 (1939).

Applied in Medley, Petjtioner, 134 U.S.
160. 10S. Ct. 384, 33 |~ 835 (1890).

Execution - witnesses. The particular clay and hour of the execu-

tion of said sentence within the week specified in said warrant shall be fixed
by the superintendent but shall not be made public by him, and he shall be
present thereat or shall appoint the deputy superintendent of the maximum
security unit or some other representative among the officials or officers of
the state penitentiary to be present in his place and stead. There shall also
he present a physician and such guards, attendants, and other persons as
ihe superintendent in his discretion deems desirable, not to exceed fifteen
persons. The superintendent shall notify the governor of the day and hour
for the execution as soon as it has been fixed.

R & RE, L. 72, p. 250, § I; C.R.S. 1963, § 39-11-404; L. 76,

Source:
pP-531. §5.






. Titke 54
rnwal ff apgeal of person
person appealing from any
‘ment such” person may e
ay, at any lime before the
r'court that such ggpeal IS
rectional center In default of
brihwilh forward a mittimus
or, and the term of such
ided such term shall not run
i ugo_n such person unless so
peal is at large, such person
vhich such appeal was taken
Incr as th U(ﬁh no aggeal had
| appeal shall be vacated and
IS Judgment, from which an
liohal Tenter sentence and a
ith the growslons of section
nent shall be In effect.

32.291; p.A. 76.436. s. 523. 6S1.)

e, liif»iion Isended. *nd a review is frecIuJed.
of power (o open judgment. 23 cs 179,

erson may be committed to
ra community correctional
_Clerk of the' court which
ind requiring the warden or
eive and kéep him in the
_correctional c,?nter_, 8 the
iid court or until he is legally
authority to the officer to
nunity ‘correctional center
Xcept that any community
Id in section 7-135 without

642, s. 75; P.A. 80.313, 5. 49)

W of hal>eis corpus, sherlir Is proper pari;
ificd; a minimus, valid_on us_face, acems a
adjournment of couil. 0/ C. . All persons
pending appeal M C. 566, Cried. 132 c. 303.
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VA
Ch. 961 TRIAL AND PROCEEDINGS AFTER CONVICTION 573

Jee. 54-99. Period within which death penalty inflicted. Unless a reprieve
or sta}{ of execution Is granted b}( competent authority, the penalty of death shall
be inflicted within a pefiod of not less than one month nor more t ﬁn six months
after conviction and Sentence. All executions of the death penalty shall take place
according to the provisions of this section and section 54-100 on the day, or within
five days after the day, designated by the judge passing sentence.

(1949 Rev., s. 8815,
cleil 121 c. 197.

Sec. 54-100. Electrocution. The method of inflicting the punishment of
death shall be by electrocution. The warden of the Connecticut Correctional
Institution, Somers, is directed |o appoint a suitable person to perform the duty of
executing sentences of the court reti)umnﬁ the intliction of the death penalty, Such

erson shall receive, for such duty, such compensation as is determined by the
directors of the Connecticut Corréctional Institution, Somers. When any person
IS sentenced hy an?/ court of this state having competent jurisdiction to e
electrocyted, hé shall, within twenty days after final sentence, be conveyed to the
Connecticut Correctional [nstitution, Somers, and such punishment shall be
inflicted only within the walls of said institution in Somers, wo'hin an enclosure to
be pre?_ared for that purpose under direction of the warden of the Connecticut
Correctional Institution,” Somers, and the board. of directors thereof, which
enclosure shall be so constructed as to exclude ﬁuhllc view. Besides the warden or
deputy warden and such number of guards as he 'hinks_necessary, the following
Persons ma}/] be present at the execution, but no others: The sheriff of the county
In which the prisoner was tried and convicted, the board of directors, the
physician of the Connecticut Correctional Institution, Somers, the clergyman in
attendance upon the prisoncr, and «uch o‘her adults, as the prisoricr may
demgnate, not exceedln([; three in number, *eprcsentatives of not more than five
newspapers Ir the county where the crime was committed, and one reporter for
each of the daily newspapers published in the city of Hartford.

(1949 Rev.. s. 8816 (96). PA. 28.5. 6; P.A. T4-84))

(Tiled. 121 c. 197. Denlli ivimlly doct not iromtiltile cruel and nmnonl punishment sod coutli will nol vilinlc legislative
(Icierniimilon of punishment for crimes, 158 C. 341.

Sec. 54-101, DlsPo_smon of person becoming Insane after death sentence.
When any person detained at the Connecticut Correctional Institution, Somers,
awaiting execution of a sentence of dcatli appears to the warden thereof to be
Insane,”the warden may make application to the superior court for the judicial
district of Tolland having either civil or ¢riminal {UHS ction or, ifsaid court Is not
In session, to any hudge of the superior court, and, after hearing uh)on such
application, notice therdof having been given to the state’s attorneY for the county
orjudicial district wherein such”persorm was convicted, said court or such Judgfe
may, if it appears advisable, appoint three reputable physicians to examine as 10
the mental condition. of the person so committed. Upon return to said court or
such judge of a certificate by such physicians, or a majority of them, stating that
such "person is Insane, said court or such judge shall Order the sentence of
execuﬁo_n to be stayed and such person to be transferred to an;i stale hospital for
mental iliness for “confinement, support and treatment until he recovers his
sanity, and shall cause a mittimus to be issued to the sheriff of Tolland county, or
either of his deputies, for such commitment. | at any time thereatter,” the
superintendent of the state hospital to which such person has been committed is
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123 EXECUTION 19-2716

CHAPTER 27
EXECUTION

SECTION.
19-2716. Infliction of death penalty.

19-2701. Authority for execution of judgment.
Cross-ref. Stay of execution, I.C.R. 38.
19-2703. Execution of judgment of imprisonment

Putting Affairs in Order. until the end of the period of time that the
Ifthe trial courts intend to give a defendant defendant is allowed free to get his affairs in
time to get his afTairs in order prior to order. State v. Johnson, 101 ldaho 581, 618

commencing serving his sentence, the court P.2d 759 (1980).
should delay the imposition of Hint sentence

19-2705. Death warrant and confinement thereunder.

Cross-ref. Procedure where death penalty
authorized, I.C.R. 33.1, 33.2.

19-2706. Conviction of murder — Transmission of statement to
governor.

Cited in: State v. Wagenius, 99 Idaho 273,
581 P.2d 319 (1978).

19-2708. Suspension of judgment of death. B
Cross-ref. Stay of execution, I1.C.R. 38.

19-2716. Infliction ofdeath penalty. — The punishment ofd™ath shall
be inflicted by continuous, intravenous administration of a lethal quantity
ofan ultra-short-acting barbituate in combination with a chemical paralytic
agent until death ispronounced by a physician licensed under the provisions
of chapter 18, title 54, ldaho Code, iIn accordance with accepted medical
standards. The director of the department of corrections shall determine the
substance or substances to be used and the procedures t be used in any
execution; provided, however, that, in any case where the director finds itto
be impractical tocarry out the punishment ofdeath by administration of the
required lethal substance or substances for the reason that it is not reason-
ably possible: to obtain expert technical assistance, should such be necessary
-to assure that infliction of death by administration of such substance or
substances can be carried out in a manner which causes death without
unnecessary suffering, the sentence of death may be carried out by firing
squad, the number ofmembers ofwhich shall be determined by the director;
and provided further, that any infliction of the punishment of death by



19-2801 CRIMINAL PROCEDURE 124

administration ofthe required lethal substance or substances in the manner
required by this section shall not be construed to be the practice of medicine
and any pharmacist or pharmaceutical supplier is authorized to dispense
drugs to the director or his designee, without prescription, for carrying out
the previsions of this section, notwithstanding any other provision of law.
This act shall apply to all executions carried out on and after the effective
date [March 31, 1982] of this enactment, irrespective of the date sentence
was imposed. [Cr. Prac. 1864, § 467;R.S.,R.C., & C.L., § 8020; C.S., § 9063;
I.C.A,, § 19-2616; am. 1978, ch. 70, § 1, p. 140; am. 1982, ch. 257, § 1, p.

688.]

Compiler’s notes. Section 2 of S.L. 1982,
ch. 257 declared an emergency. Approved
March 31,1982.

Delegation of Power.

The Zegislature did net improperly delegate
the power to inflict the death penalty to the
board of corrections under this section since

r.

the standards formulated for guidance,
although general, are capable of reasonable
application and it cannot be assumed that the
director of the department of corrections will
actin otherthan a reasonable manner. State
v, Osborn, — ldaho —, 631 P.2d 187 (1981).

CHAPTER 28

APPEALS TO SUPREME COURT

19-2801. Criminal judgments and orders appealable — Time for

taking appeals.

Cross-ref. Juvenile proceeded against as
an adult, bail, 8 16-1806A.

Cited in: State v. Wagenius, 99 Idaho 273,
581 P.2d 319 (1978).

19-2804. Criminal judgments and orders appealable — Time for

taking appeals.

The Supreme Court had authority, under
Art. 5, § 9, to review the decision of the dis-
trict court which granted defendant's motion
to dismiss criminal charges, oveivthoiigfi an
order granting a motion to dismiss was not

listed in this section as one of the six orders or
rulings from which appeal could be taken by
the state. State v. Lewis, 96 Idaho 743, 536
P.2d 738 (1975), overruling . Stute v.
Ridenbaugh, 5 Idaho 710, 51 P. 750 (1897).

19-2827. Review of death sentences — Preservation of records.

Sec. to sec. ref. This section is referred to
in .C.R. 33.2.

Cited in: State v. Lindquist, 99 Idaho 7CG,
589 P.2d 101 (1979).

Failure to Object.

Where the defendant in a sentencing
hearing following a guilty plea to a
first-degree  murder charge, acquiesced
without objection to the use of tho transcript
of the preliminary hearing instead of
introducing live witness testimony, such
failure to objectdid not preclude the Supremo

Court from considering an alleged error in
using the transcript since this section
mandates that the court examine notonly the
death sontence but also the procedure
followed in imposing that sentence regardless
of whether an appeal is even taken, and since
the gravity of a death sentence nnd the
infrequency with which it is imposed
outweighs any rationale that might be
proposed to justify refusal to consider errors
not objected to below. State v. Osborn, —
ldaho—, 631 P.2d 187 (1901).
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issues arise. The courts have recognized the infirmity of imposing a fine as
a sentence and then converting it into a jail term simply because the defen-
dant is indigent and cannot forthwith pav the fine in full. 38 A.G. Op. 61
(1980).

Collateral References
Fines C=> 6.
36 C.J.S. Fines §9.
21 Am. Jur. 2d Criminal Law § 599, et serp

16-19-103. Execution ofdeath.

Commission Notes

SOUrCe: [R.C.M. 1947. sections 94-8007,94-8016 through 94-8018.]

This section does not change the law in any way but merely combines into
one provision separate statutes dealing with execution of the death sentence.
It should be noted that the commission has not considered the propriety of
capital punishment, but has redrafted a law in conformity with what appears
to be the present public policy of this state.

Cross-References
Execution of death sentence justified, 45-3-109.

Case Notes

Hanging Not Cruel and Unusual Punishment: There is no evidence that
shows that death from hanging, when properly carried out, is anything other
than swift and immediate or that hanging results in any more suffering than
that associated with other modes of execution. The Supreme Court has no
power to change the legislatively settled provisions of the sentence in the
absence of constitutional violation. St. v. Colemnn, M ,605 P2d 1000
(1979).

Collateral References

Criminal Law <S> 1219.

24 C.J.S. Criminal Law 88 1613 through 1615; 24H C.J.S, Criminal Law
8§ 2001 through 2003.

21 Am. Jur. 2d Criminal Law § 595, et seep

Manner of inflicting death sentence as cruel or unusual punishment. 40
ALR 1118; 30ALR 1452.

Effect, of permitting day fixed for execution to pass without carrying out
sentence. 34 ALR 314.

Pari 2
Susponsion of Execution of Doath

46-10-201. When and how mental fitness of defendant
determined.

Commission Comments

Source: Now.

This provision will replace R.C.M. 1947, sections 94-3009 and 94-8010
which set forth u special procedure for determining the sanity of the defen-
dant. This special procedure is no longer necessary because the chapter deal-
ing with competency of the accused provides for this determination.

Collateral References
Criminal Law C=>981(2).
24 C.J.S. Criminal Law 88 1569,1619,
Remedy of one convicted of crime while insane. 121 ALR 267; 10 ALR 213.
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that an illegal arrest could be resisted lawfully. That rule encruraged resist-
ance and breaches of the peace. This section requires submission to arrest.
If the arrest is illegal (a determination which few citizens can make while
being arrested), the arrestee should pursue civil and criminal remedies rather
than resort to self-help. In applying this section a number of caveats are in
order: First, the section has no application to persons fleeing from a possible
arrest or from a stop under the new Stop and Frisk statute (MCA, 46-5-401,
46-5-402). Second, the arresting officer must identify himself to the arrestee.
If the arrestee does not know that the person making the arrest is authorized
to do so, he may justifiably defend himself. Third, the section has been inter-
preted by the Illinois courts as not preventing an arrestee from protecting
himself from unlawful and excessive force by the arresting officer. The word-
ing for this section is identical to the Illinois source.

Cross-References
Use of force in defense of person, 45-3-102.
Resisting arrest, 45-7-301.
Method of arrest, 46-6-104.
Manner of arrest without u warrant, 46-6-106.

Case Notes

Prosecutor's Quasi-Judicial Immunity From Prosecution: piaintiff's civil
action against a County Attorney, based upon alleged unlawful arrest by cer-
tain policemen and challenging the legality of the criminal prosecution
against him, must be dismissed because the Couhty Attorney enjoys absolute
immunity for prosecutorial actions ¢ me in a quasi-judicial capacity. Mall v.
Lympus, 478 F. Supp. 644 (1).C. Mont. 1979).

In General: when a person is known to be a policeman in the performance
of his lawful duties, it is the duty of persons being arrested by him to submit
peacefully. People v. Gnats!, 8 Ill. App.3d 396, 290 N.E.2d 392, 395 (1972).
Even if a probable cause for arrest is lacking, the arrestee has no right to
resist. People v. Suriwha, 2 111 App.3d 384, 276 N.E.2d 490, 496 (1971). See
also People v, Carroll, 133 111 App.2d 78, 272 N.E.2d 822 (1971); People v.
Franks, 108 111 App.2d 438, 247 N.H.2d 811 (1969); People v, Fort, 91 IIl.
App.2d 212, 234 N.E.2d 384 (1968), certiorari denied 393 US 1014 (1969);
People v. Shinn, 5 Ill. App.3d 468, 283 N.E.2d 502 (1972).

INStructions: Refusal of an instruction on use of force in making an arrest
is proper where such an instruction is not accompanied by an instruction on
use of force in defense of person. People v. Shinn, 5 Ill. App.3d 468, 283
N.13.2d 502 (1972).

[lurden 0% Proof: To sustain a charge of resisting arrest, the prosecution
must show thill the defendant knowingly resisted performance of un author-
ized act by a person known to the defendant to he a peace officer acting
within his official capacity. People v. Royer, 101 Ill. App.2d 44, 242 N.E.2d
288, 290(1968).

Law Review Articles
The Uniform Arrest Act, Warner, 28 Va. L Rev. 316 (1942).
Some inadequacies in the law of arrest, Waite, 29 Mich. L Rev. 448 (1931).

Collateral References
Assault and Mattery 67; Homicide 116; Obstructing Justice <S> 8.
6A C.J.S. Assault and Mattery §92; 40 C.J.S. Homicide § 137; 67 C.J.S.
Obstructing Justice § 16.

‘15-3-109. Execution ofdeath sentence.

Criminal Law Commission Comments
Source: 11 C. C. 1961, Chapter 38, § 7-10.
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This section states an obvious aspect of justification for homicide. It is
included for the sake of completeness, and because it is one of the more com-
monly described statutory instances of justification. Section 94-3-109 [now
MCA, 45-3-109] is intended to state the essentials of the prior provision in
language similar to that of the other sections of this chapter. However, in
view of the deliberate nature of the homicide, the explicit legal instructions
concerning the execution and the much more relaxed time element involved
in an execution as compared with self-defense, arrest, or escape, no need
exists for recognizing a reasonable but mistaken belief of the executioner as
to his authority for or method of performing his duty.

Compiler’s Comments ) .

Annotator's Note [sec preface to Title -15 for origin]: This section
preserves the former Montana provision listed above. The wording is iden-
tical to the Illinois source.

Cross-References
Death penalty, 46-18-301 through 46-18-310.
Execution of death, 46-19-103.

Law Review Articles

Comment. Congressional rebirth of the death penalty: Guiding the jury
past Furman v. Georgia. 68 NYV. U. L. Rev. 893 (1973).

The Proposed Federal Criminal Codes: A Prosecutor’s Point of View,
Connelly, 68 NYV. U. L. Rev. 826, S35 (1973).

Justification for Injury, Beale, 41 Harv. L. Rev. 553 (1928).

Collateral References
Homicide C=> 104.
40 CJ.S. Homicide §§ 106, 137,

45-3-115. Affirmative defense.

Criminal Law Commission Comments

Source: II1.C. C., 1961, Chapter 38, S 7-14.

A defense based upon any of the provisions of this chapter is an affirmative
defense, and if not put in issue by the prosecution’s evidence, the defendant,
to raise it as an issue, must present some evidence thereon.

Compiler's Comments . L

Annotator's Note fscc preface to Title 4s for origin]: mMontana law
requires that the prosecution prove the defendant guilty of each element of
the offense charged beyond all reasonabl- doubt (MCA, 46-16-601). But, the
prosecution is not required to negate in the first instance all possible
defenses which might, be raised by the defendant. After the prosecution has
developed a primu facie case, the defense has the burden of going forward
with evidence to rnise doubt as to the defendant’s guilt. The amount of evi-
dence which the defendant must submit in raising an affirmative defense is
not stated in this section. Relatively recent Montana case law makes it clear
that the Legislature can determine the amount of evidence required to raise
a particular affirmative defense, whether only a "reasonable doubt" or a
"preponderance of the evidence", The statutory burden imposed under the
former insanity defense statute (former MCA, 46-14-201(1), repealed, L.
1979) was a "preponderance of the evidence. St. v. McKenzie, M ,
608 P2d 428 (1980). YVhere the Legislature is silent, the court can, and in
some instances has, determined the extent of the defendant’s burden of going
forward with the evidence in establishing an affirmative defense. The defen-
dant need only raise n reasonable doubt where the affirmative defense
offered is self-defense (St. v. Grady, 166 M 168, 531 P2d 681 (1975)), but
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the minimum mandatory sentence. St. v. Nelson, M , 603 P2d 1050
(1979).

*16-18-223. Hearing to determine application of exceptions.

Cross-References
Duty of court to a .'vise at initial appearance, 46-7-102.
Right to counsel, 46-8-101.
Court to advise defendant of rights, 46-12-202.
?ht to counsel — parole hearing, 46-23-204.
Court to advise defendant of rights — extradition proceedings, 46-30-217.

Case Notes

Finding of No Mitigating Factors Supported in Record — Alcohol and
Sexual Problems: where the trial court considered defendant’s drinking and
sexual problems but concluded that those conditions did not excuse defen-
dant from accountability for his acts, and the evidence presented at the hear-
ing and in the presentence investigation report supported the trial court’s
conclusion, there was no abuse of discretion in sentencing defendant as a per-
sistent felony offender. St. v. Metz, M ,604 P2d 102 (1979).

Part 3
Death Penalty

Part Case Notes

Constitutionality of Former Death Sentence Statute: section 94-5-105,
R.C.M. 1947 (now repealed), which provided a procedure for the imposition
of a sentence of death for a conviction of deliberate homicide, was constitu-
tionn' on its face. St, v. Fitzpatrick, = M ,606 P2d 1343 (1980).

Increase of Sentence After New Trial — Due Process: The defendant, who
hnd been sentenced to 100 years’ imprisonment for deliberate homicide, was
not denied due process of law when, after a new trial on the sume charge, he
was sentenced to death. The due process clause is not offended by all pos-
sibilities of increased punishment upon retrinl after appeal, but only those
that pose a realistic likelihood of vindictiveness. When the District Court
Judge was replaced for the new trial and sentencing and the new judge stated
his reasons for imposing the death penalty with clarity, the threat of
vindictiveness was not a realistic likelihood. St. v. Fitzpatrick, M
606 P2d 1343 (1980). .

Sentencing Unger Statutes Amended After Date of Crime: The sentenc-
ing of the defendant to death for a conviction of aggravated kidnapping
v.nder statutes nmended after section 94-5-304, R.C.M. 1947 (now repealed),
was declared unconstitutional did not violate the constitutional prohibition
against ex post facto laws. The amendments were ameliorative in nature and
did not deprive defendant of a substantial right or immunity that he pos-
sessed at the time the crime was committed. St. v. Fitzpatrick, M ,
606 P2d 1343 (1980). . . L

Review of Death Sentence — Disproportionate Application: The supreme
Court, in reviewing a death sentence to determine whether it is dispropor-
tionate, reviews the circumstances of the crime of which the defendant is
accused and in light of those circumstances, the judgment and the sentence
thereupon imposed. It examines cases involving similar crimes, for the single
purpose, making certain that as far as the defendant in this particular case
is concerned, there hus been no discriminatory nction on the purt of the sen-
tencing judge and no abuse of discretion by the sentencing judge and that the
sentencing judge has considered and applied fairly and without discrimina-
tion the applicable law. The Supreme Court looks for the even-handed appli-
cation of denth sentences without regard to sex, color, creed, or rara or any
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other discriminating consideration. When this has occurred, as here, the
death sentence must be upheld. St. v. Coleman, M , 605 P2d 1000
(1979). . o .

Retroactive Application of Death Penalty Provisions — No Ex Post Facto
Violation: where after the commission of the crime of homicide, the U.S.
Supreme Court found the death penalty statute unconstitutional and the
state Legislature took only the procedural step of redefining the punishment,
not the crime, there is no ex post facto violation in upholding the previous
death penalty imposed, since the defendant had "fair warning” of the conse-
quences of homicide. St. v. Coleman, M ,605 P2d 1000 (1979).

Constitutionality:

Montana’s statutory scheme for imposing the death penalty meets the
standards established by the U.S. Supreme Court. The penalty is not cruel
and unusual simply because Montana’s criminal statutes allow its imposition
in this case for the crime of aggravated kidnapping but not for the crime, as
committed here, of deliberate I[Omicide. St. v. Coleman, M ,

P2d ,36 St. Rep. 1134 (1979).

In light of recent U.S. Supreme Court decisions (Woodson v, N. Carolina,
428 US 280 (1976); Coker v. Georgia, 433 US 584, 97 S Ct 2861, 53 L Ed 2d
982 (1977); Roberts v. Louisiana, 431 US 633, 97 S Ct 1993, 52 L Ed 2d 637
(1977)), section 94-5-304, R.C.M. 1947 (since repealed), as it existed at the
time of the defendant's trial, was unconstitutional on its face as a mandatory
death penalty statute. St. v. Coleman, M ,579 P2d 732 (1978).

While the statutes did not provide for the jury in the bifurcated sentencing
procedure, they were within the constitutional boundaries of recent U.S.
Supreme Court cases. The sentence of death in tnis case was rested on a
narrowly defined type of murder or kidnapping. The former statute provided
for the sentencing judge to consider mitigating circumstances. In addition,
appellate judicial review and other sentence review was provided. St. v.
McKenzie, 171 M 278,557 P2d 1023 (1976).

By an earlier decision of the U.S. Supreme Court, statutes allowing the
scntencer discretion as to whether to impose the death penalty were uncon-
stitutional; although the conviction would be upheld, a sentence of death
made at the discretion of the court under a former statute was unconstitu-
tional and would be commuted to life imprisonment. St. v. Rhodes, 164 M
455,524 P2d 1095 &}97.48.

ReqUISlteS of a Valid Death Penalty: The U.S. Supreme Court seems to
have established three general criteria that are requisite to a valid death pen-
alty statutory scheme: (1) there must be at least one statutory aggravating
circumstance before a death sentence may be considered; (2) the defense
must be afforded the opportunity to bring before the sentencing hodv
sepurnte sentencing hearing any mitigating circumstances relating to the
individual defendant; and (3) there must be available prompt judicial review
of the sentencing decision by a court of statewide jurisdiction. The statutory
scheme ‘i existence at the time of commission of the crimes charged in the
iiw'.int case met the above criteria. St. v. McKenzie, M , 581 P2d
i205 (1978), )

Prospective Juror's view of Death Penalty: Two prospective jurors were
properly excluded under the exception to the general rule of Witherspoon v.
Illinois, 391 US 510 (1968), because they were irrevocably committed to
voting against conviction because of the possibility of a death penalty. St. v.
Coleman, M ,579 P2d 732 (1978).

Part Law Review Articles
Montunn’s Death Penalty After Stute v. McKenzie, Tweeten, 38 Mont. L.
Rev. 209 (1977).
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill No: HB 157 Date on Bill: 2/4/83

Titie: Expand the right to petition for local option election

Sponsor: Representative Adams
Requestor: House Ccmnunitv & Regional Affairs Carmlttee

1. Estimated fiscal impacts on: Department of Community & Regional Affairs

a. Expenditures:
(Thousands of Dollars)

1 FY 83 FY 84 FY 85 | FY 8 1 "1
Capital -0- -0- | -0- 1
Operating I -0- -0- -0- T
Total | -0- -0- -0- | -1

b. Revenues:
Revenue

2. Source of funds to offset fiscal impact of bill:

3. Assumptions:

Expansion of the right to petition for a local option election to include unincorportat(d
communities within municipal boundaries. Will have no fiscal impact on this Department.

4. Disclaimer:
This statement has not been reviewed by the OMB in the Office of the Governor, It there-

fore does not represent the final estimate of fiscal impact.

Prepared By: Richard Rainery N Phoney 465-4703
Division: Commissioner*s Office- Date: 2/23/b"]
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House of Representatives Scare Capicol
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(907) 465-3706
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Chairman P.O. Box 333
H H Kotzebue, Alaska 99752
Committee on Finance (007 2423320
Official Business 1024 W. 6th
Anchorage, Alaska 99501
907) 274-0615
February 21, 1983 ©on
MEMORANDUM
TO: Representative Barbara Lacher, Chair

Community and Regional Affairs Committee
FROM: Representative Al Adams

SUBJECT: House Bill 157 - An Act to expand the right
to petition for a local option election

House Bill 157 amends the General Provisions Chapter
of Title 4, Alcholic Beverages, by expanding the
definition of "established village™.

In 1981, the Legislature enacted legislation clarifying
provisions in Title 4 so that alcohol local option
elections could be held. As a result of these changes
a municipality, as well as an established village, could
hold an election.

In spite of the Legislature's best efforts to clarify
the law, a question has arisen as to the ability of

an unincorporated community within a borough to conduct
an election. Three communities, Point Lay, Karluk and
Tyonek, wanted to hold an election, but were unable

to due to this defect in the law. HB 157 clarifies

the language to ensure that all communities, regardless
of status, may conduct an election.

Additional background information is attached.



I.  INTRODUCTION

On June 19, 1981, Governor Hammond signed Senate Bill 65, which <
cleared up difficulties with the 1980 Title 4 alcohol local option law, =
AS 04.11.49G-04.i1.506. Pursuant to the statute "municipalities” may
conduct their own alcohol local option elections. "Established villages”
may also request alcohol local option elections. These latter elections
are conducted by the lieutenant governor.

Under the law, municipality is defined as "an incorporated city,
an organized borough, or a unified municipality established under AS 29.68.
AS 04.21.080(b) (11). A Municipalit may hold a special election ang)vote
upon one of the following four options:

1. Prohibition cf the sale of alcoholic beverages. AS 04.11.490.

2. Community liquor license. AS 04.11.492.

3. Prohibition of the sale and importation of alcoholic beverages.
AS 04.11.496.

4. Prohibition of the sale of alcoholic beverages except by selected
licenses. AS 04.11.500.

An "established village" is defined under the statute as "an unincor-
porated area that

@ is within the circumference of a circle described by drawing a

five-mij.e radius around a post office station;



(B) has 25 or more permanent residents."”
AS 04.11.080(b)(8)- An established village may in a special election
conducted for that purpose by the lieutenant governor, vote upon one
of the following three options;
1. Prohibition of the sale of alcoholic beverages. AS 04.11.490.
2. Prohibition of the sale and:"importation of alcoholic beverages.

. [
AS 04.11.496. " - - ‘e

o o * * !
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3. Prohibition of the sale of alcoholic beverages except by selected
licenses. AS 04.11.500.

Alcohol abuse constitutes a very serious problem in Alaska. The
state Title 4 alcohol local option law, AS 04.11.490-04.11.506, has allowed
individual communities to deal with the problem on a local level and thus
choose a legal remedy which fits the loca ..oblem. The results have been
largely successful both as a means of controlling alcohol abuse and as’an
experiment in pure democracy. As of this writing, forty-one communities
have held alcohol local option elections and ten more are currently waiting
to hold them. Moreover, over twenty other communities have expressed iIn-
terest in holding alcohol local option elections to the Alaska Legal Ser-
vices Corporation Alcohol Project. OFf the forty-one communities which have
already voted, thirty-seven have voted to prohibit the sale and importation

of alcoholic beverages.

I1. THE PROBLEM
Simply put, the problem is that communities within organized boroughs
cannot utilize the state Title 4 alcohol local option law unless separately

incorporated because the power of legislation in thos.. communities rests



with virtual exclusivity in the borough government. AS 04.11.080(b)(8)

defines "established village™ as 'an unincorporated area.' >Since a bor-
ough is incorporated, a village lying within a borough cannot be an un-
incorporated area.

Boroughs exercise certailn powers, such as operating a school system
arid planning, platting, and zoning on an areawide basis, both inside and
outside cities within the borough boundaries. AS 29.33.010-29.33.290.
Pursuant to AS 29.38.020, second-class boroughs exercise certain muni-
cipal powers in areas of the borough outside the cities. These include
such things as regulating fireworks, providing water pollution control,
constructing local roads, etc. Boroughs can also acquire other powers
outside cities by an election of the voters outside citi.es.

AS 29.48.03S gives municipalities certain regulatory powers.

AS 29.48.035(10) provides that a municipality may regulate "alcoholic-
beverages as provided by 4.15.070."" AS 4.15.070 is now repealed but
there iIs a cross-reference to 4.21.010 "for present provisions concerning
municipal regulation.” AS 4.21.010(a) allows a municipality to adopt
ordinances governing barter, sale, consumption of alcoholic beverages

as necessary for orderly selling of alcohol within tin municipality.

AS 4.21.010(b) allows a municipality to adept an ordinance making sale

or importation a misdemeanor after a valid election on the option to
prohibit the sale ana importation of alcoholic beverages has been held.

The above provisions of Title 29, along with the definition of esta-
blished village in Title 4, suggest that power to regulate alcohol in a

borough in the area outside the borough®s cities iIs given to the borough.



Page Four

Nonetheless, at least one village, Karluk, in the Kodiak Island Borough,
has evinced a desire to hold a local option election and cannot under
present law.

An organized borough generally contains more than one community and

often contains several. At the time of this writing, no organized borough
has yet held an alcohol local option election, ihe difficulties involved
in a multi-community election of this sort are evident. Should a borough

hold an alcohol local option election, a strong vote for prohibition in the
outlying villages and municipalities could impose that measure upon com-
munities with no desire or need to embrace so draconian a resolution.
Conversely, a strong vote to maintain the privilege of buying and con-
suming alcohol in the larger communities could prevent other communities
within the borough from taking effective action to deal with a chronic
local problem.

A preferable arrangement would allow the voters of each community
in an organized borough to decide for that community and that community

alone how the state Title 4 alcohol local option law can best, be used.

Voters in a community will probably be better informed as to local condi-
tions them they will be to borough-wide conditions. A better informed elec-
torate will naturally make more intelligent decisions at the polls. More
importantly, their decision will only affect local conditions and not con-

ditions in other communities within the borough of which they are much

less likely to be adequately informed.

I11. THE SOLUTION
Thn proposed legislation will allow villages within organized boroughs

to hold an alcohol local option election subject to the same conditions



imposed upon villages outside organized boroughs. The proposed legisla-
tion accomplishes this essentially by enlarging the definition of "estab-
lished village” to include those villages lying within organized boroughs.
The proposed legislation is designed to enlarge the powers of villages
within organized boroughs only as regards to their ability to hold local op-
tion elections. Section 2 of the proposed legislation expressly limits
itself to those purposes. Alaska already has a well established and com-
plex municipal code by which the respective powers of various types of
communities are delegated. The proposed legislation will have only a
strictly limited effect on the municipal code. It is designed and intended
only to allow communities not separately incorporated which lie within
organized boroughs to hold alcohol local option elections pursuant to
AS 04.11.490-04.11.506. No other impact upon the respective powers of
the state, organized boroughs, organized communities, or unorganized com-

munities iIs foreseen or intended-.
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MEMORANDUM

»
TO: Persons Interested in the Current‘Status of Rural Communities With Respect to the State Title 4

Alcohol LooaS Opfcicin Law

4
FROM: Alaska Legal ,/Servicws Corporation AlcoholProject
RE: Statevride Villlag,e St itus Report |
DATE: January 14, Ib83

0

The ALSC Alcohol Project was fundee' by the State Office on Allcoholism and Drug Abuse ("SOADA") to provide
statewide on-site community legal education and technical legal assistance on the state Title 4 alcohol
local option law. During its existence, the ALSC Alcohol Project* wbrked closely with rural communities
throughout Alaska. The ALSC AlcohollProject ha3 terminated.

Approximately 130 rural communities wore visited add 50 other ruralcommunities were assisted in some
fashion. "Assistance"' means a community either requested a petition form, cover letter, and memorandum
explaining the law, or a legal opinion of their local village ordinance concerning alcohol control. This
Statewide Village Status Report from the ALSC Alcohol Project is a final attempt to provide an adequate
profile of individual rural community activity with respect to the state Title 4 alcohol local option law.

Presently, 74 alcohol local option elections havo been hold. Soino communities have now held two elections,
with differing results. The present tally is: 1 community has voted for a community liquor license, 51
communities have voted to forbid the sale and importation of alcoholic beverages, 10 communities have de-
feated the sale and importation option, 2 communities approved and 1 defeated the no sale option, and 1
community defeated the private liquor license option. Several more electionsarepresently scheduled and
many other petitions are being circulated.

if you havo any additional Information or questions on specific communities, please contact Vivian Kortio
at the Alcoholic Beverage Control Board, 201 East 9th Avenue, Anchorage, Alaska, 99501, or call (907) 277-0630.



SIATIW TUK vIIIUWII allAma norum

Villnge
(Municipality
or Village)
ALEUTIAU/PRIDOLOF REGION
Atkn (EV)
St. Paul (M)

ANCUORAGE/AUTNA REGION
Chitina (V)

Copper Center (V)
Mentnsta (V)

DRISTOL DAY REGION
Aleknagik (M)
Ekwok (M)

Iliamna (V)
Egegik (V)
Manokotak (M)

Newhalen (M)
Portage Creek (V)
Toglak (M)

Twin Hills (V)
Hundniton (M)

FAIRBANKS/DOYON REGION
Arctic Village (V)

Chalkyitsik (V)

Petition
Sent

(ALSC Visit*)

11/10/02
5/10/82*

3/03/02*
3/27/02*
10/05/82*

4/08/02*
11/29/02

11/24/81*
11/10/02
11/23/81*

11/02/02*
12/01/82*
11/24/81*
12/22/01*

12/17/01%*

7/23/01
7/15./02*

Option Considered

or Voted Upon

Dan

Dan

Ban
Ban

Ban
Ban
Ban

Ban
Dan
Dan

Ban

Ban

Dan

Sale

Sale

Sale
Sale

Sale
Sale
Sale

Sale
Sale
Sale

Sale

Sale

Sale

fi Import

fi Import

fi Import
R Import

V)
R Import
R Import

fi Import
©
R Import

S Import

fi Import

fi Import

V)

©

V)
V)

©
.(C)

V)

V)
©)

(©)
V)

Election

Results”
(yes/no )

47/141

26/23
20/03
35/24

6/22

93/23

21/02

Effective

Dates

7/1/02

6/1/02

8/1/82
i

Notes

Petitions sent 10/10/02.

Al.OL did not pass.

Petition invalid 10/1;</8
new petitions sent 12/23

Many questioned ballots;
majority vote.

Liquor license(s) revoke
Election scheduled by DC
Petitions sent 1/13/83.

ALOL did not pass.

Petitions sent 11/30/02

Election being considere



Village Petition
(Municipality «Sent
or pillage)

Dot Lake (V) 19/.01/82*
Eagle (V) "9/30/82*
Fort Yukon (M) 12/01/81
Huslia (M) ,3/02/82*
Kaltag (M) 1i/11/82*
Mentasta (V) 10/05/82*
Minto (V) ,6/23/81*
Northway (V) 9/29/82*
Nulato (M) 1/07/82
Ruby (M) 8/02/82
Stevens Village (V) 4/28/82*
Tanacross (V) '9/20/B2*
Tanana (M) 9/23/82*
Tetlin (V) 10/04/02*
JUNEAU/SEALASKA REGION

Angoort (M) 4/06/82*
Ilydaburg (M 2/24/82*
Klawock (M) 10/20/82*
Metlakatla (Reservation) 2/14/81*
Thorne Ray (M) 12/01/82
KODIAK REGION

Larsen Day (M) 7/19/02*
Old Harbor (M) 6/19/01*

(ALSC Visit*)

Option Considered Election
or Voted Upon Results,.
(yes/no )

Ban Sale (C) —

Ban Sale & Import (C) -
40/53

50/27

Ban Sale £ Import

CRICS

Ban Sale £ Import

Ban Sale £ Import (C) —

Ban Sale £ Import (C) —
Community Liquor Store (V) ‘90/15"
Ban Sale £ Import (V) 5477

Ban Sale £ Import (V) 72/94
Selected Liquor Lie. (V) 43/63 m

Community Liquor Store (C) —

Dan Sale (V)

Ban Sale £ Import (V) 17/30

Effective Notes

Dates

12/1/82 Second election; changed \
1/3/83 Second election; same vot<

— Petitions sent 1/7/82.
— Petitions sent 8/2/82.
— Petitions sent 4/28/82.

- Applying for a liquor lice

1/1/83
ALOL did not pas3.
- ALOL did not pass.
“7
- ALOL not applicable.
rrm Election improprieties;

selected liquor license af

plied for in January, 198:

ALOL did not pns3.

- Emergency ordinance to ba;
sale and import, 7/20/02.



Pago Three
Villace

(Municipality
or Village)

KOTZEBUE/NANA REGION

Ambler (M)
Duckland (M)
Deering (M)

Kiana (M)

Kivnlina (M)
Kobuk (M)
Noatak (V)
Noorvlik (M)
Selawik (M)

Shtmgnak (M)

NOME/DERING STRAITS REGION

Diomede (M)
Ellm (M)
Gamboll (M)
Golovin (M)
Koyuk (M)

St. Michael (M)
Savoongn (M)
Shaktoolik (M)
Shishmaref (M)
Stebbins (M)
Teller (M)

Unalakloet (M)

Petition
Sent

(ALSC Visit*)

11/23/01*
10/02/01*
11/24/01*

2/03/02*

9/29/81*
11/18/82*
6/10/02*
5/29/81"
11/23/01*
11/24/81 *

9/07/01*
6/10/01*
7/22/01*
9/16/01*
7/13/81%
10/14/02*
0/20/01*
9/14/01*
10/12/02*
6/26/01*
10/11/02*
9/10/01*

Option Considered
or Voted Upon

Ran

Ban

Ban

Ban

Ban

Ban

Ban
»

Ban

Ban

Dan

Ban

Ban

Dan

Ban

Sale
Sale
Sale

Sale

Sale

Sale
Sale

Sale

sale

Sale
Sale
Sale
Sale
Sale
Sale
Sale
Sale
Sale

Sale

S

&

fi

fi

fi

Import
Import
Import

Import

Import

Import
Import
Import

Import

Import”
Tmport
Import
Import
Import
Import

Import

i Import

Import

Import

V)
V)
V)

V)

V)

V)
V)
V)

V)

V)
V)
V)
V)
V)
V)
V)
V)
V)

V)

Election
Results
(yes/no )

29/21
52/06
32/24
00/60

65/27

69/53
95/46
67/66
59/23

27/12
477117
79/10
26/19
57/00
103/01
30/23

02/47
49/07

Effective
Dates

1/1/82
6/1/02
6/1/02
12/1/82

5/1/82

'1/1/83
5/1/82
1/1/02
4/1/02

io/i/Oi
9/1/01
9/1/01
,7/11/01
9/1/01
! !
li'/iloi
ti/iloi

2/ 17103
.O/}/Ol

fm

Notes

May schedule new electic

No special

election ordl

Second election — same

results.

Petitions sent 11/12/02.

1/03 special election ord
nance enacted, new sale S
importation petition beir

circulated;
plated.

election cant



Village
(Municipality
or Village)

Wales (M)

W hite Mountain (M)

NORTH SLOPE REGION
Anaktuvuk Pass (M)
Point Hope (M)

Point Lay (V)

W ainwright (M)

YUKON/KUSKOKWIM REGION
A kiachak (M)
Akiak (M)
Akolmiut (M)
Alakanuk (M)
Aniak (M)
Atmautluak (M)
Brevig Mission
Chefornak (M)
Chovak (M)
Chuathbaluk (M)
Crooked Creek (V)
Eck (M)

Emmonak (M)
Goodnews Hay (M)

Grayling (M)

Petition
«Sent

(ALSC Visit®)

'7/05/81*

'7/16/81*

11/11/81*
S}/15/81*

2/09/82*

6/11/81-

&/02/02*

2/02/82

3/25/02
7122/02*
9/01/01*
0/26/02

9/00/02*

10/00/81*

12/09/01*

10/19/01*
9/03/01
4/21/02

12/02/01.

Option Considered
or Voted Upon

Dan Sale fi Import

Ban Sale G Import

Ban Sale fi Import

Ban Sale & Import

Ban Sale fi Import

Ban Sale fi Import
Ban Sale fi Import
Ban Sale K Import
Ban Sale fi Import

Ban Sale fi Import
Ban Sale fi Import
Ban Sale S Import

Ban Sale fi Import

Dan Sale fi Import

Ban Sale fi Import

Ban Sale K Import

V)
V)

V)

V)

V)

V)
V)
V)
V)

V)

V)

V)

()

V)

V)

V)

Election
Results”®
(yes/no )

29/21

29/16

70/11

62/39

61/42

106/35
92/24
42/129

60/12

40/29

90/15
54/12

34/34

Effective
Dates

9/1/81

4/1/82

1/1/83

8/1/82

8/1/82

10/1/81

8/1/81

6/1/82

11/1/02

12/1/02

11/1/81

Notes

Not officially recorded.

W ithin incorporated boroug
ALOL not applicable.

Election Improprieties.

Not assisted by ALSC.
3

ALOL did not pass.

Petitions sent 12/02.

Second election.

Election improprieties.

ALOL did not passj needr
majority.



Page Five

Village Petition Option Considered Election Effective Notes
(Municipality Sent or Voted Upon Results., Dates
or Village) (ALSC Visit*) (yes/no )
Holy Cross (M) 7/10/81* Ban Sale G Import (V) 50/60 Election results never ce
Hooper Day (M) 10/28/82* Dan Sale & Import (C) Election planned for
mid-February.
Kipnuk (V) 9/20/81* Ban Sale G Import (V) 02/07 11/1/82
Kongiganak (V) 9/17/81* Ban Sale G Import (V) 50/09 8/1/82
Kotlik (M) 3/09/81%* Ban Sale G Import (V) 63/15 10/1/81
Kwethluk (M) 10/12/81% Ban Sale G Import (V) 02/30 3/1/82
Lime Village (V) 1/21/82t*
Lower Kalskag (M) 1/15/82* Ban Sale & Import (C) Petition died.
Marshall (M) Ban Sale GO Import (V) 42/16 8/1/81 Mot assisted by ALSC.
Mekoryuk (M) 5/21/81* Ban Sale 6 Import (V) 48/10 10/1/81
Mountain Village (M) 5/21/81*
Napakiak (M) 10/02/81* Ban Sale G Import (V) 54/14 4/1/82
Napaskiak (M) 9/08/82* Ban Sale G Import (V) 55/04 ’112/1/82
Newtok (M) 11/26/82 Petition received 11/26/0
Nightmuto (M) 9/08/82* Ban Sale (V) 39/03 ,1/1/83 Second election expected.
Nunapitchuk (EV) 7/10/8"* Using emergency ordinance
Pilot Station (M) 7/10/01% V- Using emergency ordinance
Platinum (M) Ban Sale c Import (V) 11/08 2/1/82 CRA.3 assisted with electi
Quinhagak (M) 9/14/01* Ban Sale & Import (V) 79/26 1/i/81
Red Devil (V) 1/21/82 Han Sale (V) 12/22 ﬁtt ALOL did not pass.
St. Mary's (M 9/01/81* Ban Sale & Import (V) 63/40 10/1/01
Scammon Day (M) 11/09/01* Ban Sale & import (V) 57/10 1/1/82

Shageluk (M) 6/22/82* Ban Sale c Import (V) ALOL did not pass



Village Petition Option Considered Election Effective Notes
(Municipality >Sent or Voted Upon Results?2 Dates
or pillage) (ALSC Visit*) (yes/no )
Sheldon Point (M *9/03/81*
Sleetmute (V) 8/10/02* Import (V) 23/20 0/1/02
Stony River (V) "8/12/82*
Toksook Day (M) *10/03/81* Import (V) 70/32 12/1/81
Tuluksak (M 9/09/82* Import (V) 61/16 11/1/82
Tununak (M) 5/21/81* Import (V) 90/11 9/1/81
Tuntutuliak (V) 12/01/81* Import (V) 47120 9/1/82
Upper Kalskag (M 1/15/02* B
NOTE : Hie four option choices for municipalities (first.and second-class and homerule cities) arei
1. Selected liquor license;
2. Community liquor license; ’
3. Banning the sale of alcoholicbeverages;
4. Banning the sale and importation ofalcoholic beverages.
|
Established villages may choose option 1, 3, or 4.
NOTE i For those villages which have chosen the option to ban Sale and importation, a "yes" vote means that a voter

wishes to stop the sale and importation of alcoholic beverages. A "no" vote means that a voter does not wish
to stop the sale and importation of alcoholic beverages under the state alcohol local option law.

NOTE | ALOL -- Alcohol Local Option Law.

ALOE -- Alcohol Local Option Election.
CRA -- Community and Regional Affairs; Division of Local Government Assistance.

NOTE”: As of May 18, 1982, the United Staten .Department of Justice approved the Alaska State Title 4 alcohol
local option law submission under Section 5 of the Voting Rights Act. The state of Alaska is a "Voting



NOTE

Page Seven

Riijlits Act State," which moans that when there Is any "change in the standard practice or procedure"
in voting, the state or other appropriate agency is required to obtain approval from the United States
Department of Justice.

This approval means that the alcohol local option law elections already held by municipalities in the
state of Alaska are valid. This approval also moans that the established villages can hold alcohol
local option law elections with the assistance of the Division of Elections.

This approval means that no objection under the Voting Rights Act can be raised with respect to the
alcohol local option law elections held unless someone has actually been denied his or her right to

vote, thvls prejudicing the election.

After receiving encouragement from many rural Alaskan priests, religious organizations arid residents,
the Alaska House of Representatives and Senate passed a law, Senate Bill 765, dealing with the sacra-
mental wine exception to the state Title 4 alcohol local option law.

The new law changed A.S. 04.11.496 (b), whichis the lawallowingcommunities to vote toprohibit the
sale and importation of alcoholic bevordges.The amendment ofA.S. 04.11.496 (b) stated that ifa maj-
ority of the people in a community vote to prohibit the sale and importation of alcoholic beverages, a
person "may not knowingly send, transport, or bring an alcoholic beverage 'into the municipality or es-
tablished village, unless the alcoholic beverage is sacramental wine to be' used for bona fide religious
purposes based on tenets or teachings of a church, is limited in quantity to the amount necessary for

religious purposes, and is dispensed only for religious purposes by a person authorized by the church

or religious body to dispense sacramental wine." '1

This language means that the only alcoholic beverages which can come legally into a community which
has voted 0 stop sale and importation of alcoholic bevorages is wine to be used only in a religious
service, 9 .e wine is to be an amount to be used only in religious service. Odly a priest or someone
authorized by the priest can receive the wine and give it ;o people in a religious ceremony.



S 04.21.070 Alaska Statutks § 04.21.080

(21 the use of the premises for storage is authorized by locul zoning
ordinances; and

(3) the premises nrc_accessible for inspection as provided in AS
04.11.630. () 4 ch 131 SLA 19801

See. 04.21.070. Enforcement. Peace officers shall investigate and
report to the board violations of this title. IS 4 ch 131 SLA 19801

Sec. 04.21.080. Definitions, (a) In this title

(1)a person acts with "criminal negligence'™ with rrspect to a re alt
or to a circumstance described by » provision ol law defining an olio, ise
when he fails to perceive a substantial utid unjustifiable risk that the
result will occur or that the circumstance cxi its; the risk must be of
such a nature and degree that the failure to perceiv.j it constitutes a
gross deviation from tho standard of care that a reasonable person
would observe in the situation;

(2) a person acts "knowingly" with respect to conduct or to a
circumstance described by a provision of law defining an oflunso when
he is awaru that his conduct is of that nature or that lhe circumstance
exists; when knowledge of the existence of a particular fact is an
element of an offense, that knowledge is established if u person is
uware of o substantial probability of its existence, unless he actually
behoves it does not exist; u person who is unaware of conduct ar a
circumstance of which he would liuvu been aware had lie nut been
intoxicated acts knowingly with respect to that conduct or
circumstance;

(3) a person acts "recklessly" with respect to a result or to a
circumstance described by a provision of low defining mi oll'unso wlion
ho is aware of and consciously disregards a substantial and
unjustifiable risk Hint the result will occur or that tho circumstance
uxists; the risk must bu of such u iiuluro and degree that disregard of
it constitutes a gross deviation from the standard of conduct that u
reasonable person would observe in the situation; n person who is
unaware ufu risk of which he would have been aware had hu not been
intoxicated acts recklessly with respect to that nsk

(1d In (his (itlo

(1) "alcoholic hovurogu™ includes, hut is not limited to, whiskey,
brandy, rum, gin, wine, nlc, porter, beer, and all other spirituous,
vinous, mall and other fermented or distilled liipiors intended lor
human consumption and containing mine than onu percent nicnhal by
volume;

(2) "hoard™ means the Alcahulic lioverngu Control Hoard;

(3) "bottling”™ means la put into a battle, can, or other container;

(4) “designated promises™ means any or all denigrated portions of a
building or structure, rooms nr enclosures in tho building or structure,

or real estate leased, used, cunlrnlled, or operated It) u licenses far llia
......... r. i i i 1 ii on i [ |

§ 04.21.080 Aix.oiioiic Bkvrraors $ 04.21.080

(6) "director” means the director of the Alcoholic Beverage Control

Board;
(6) “distributing point™ means o location where alcoholic beverages

are distributed from a warehouse;

(7) "drunken person™ means a person whose physical or mental
conduct is substantially impaired as a result of the introduction of an
alcoholic beverage into his body and who exhibits those plain and
easily observed or discovered outward manifestations of behavior
commonly known to be produced by the overconsumption of alcoholic
beverages; . )

(8) Mestablished village™ means on unincorporated area that

(A) is within the circumference of a circle described by drawing a
five-mile radius around a post office station;

(B) has 25 or more permanent residents;
(9) "licenced premises” means any or all designated portions of n

building or structure, rooms or enclosures in the building or structure,
or reul estate leased, used, controlled, or opcrntcd by a licensee in the
conductofbusiness fur which ho is licensed by the board at the specific
address for which tho license is issued;

(10) "local governing body" means, as appropriate, a city council, a
borough ussombly, or u traditional village council, butdocs notinclude
a corporation established under tho Alnsku Native Claims Settlement

Act:
°811) “"municipality’” means an incorporated city, an organized
borough, or a unified municipality established under AS 29.C8. (5 4 ch

131 SLA 1080)

Alii. Jur. 2ilmolC.J.8. reference!.— 48CJ8 InloiicnlinK 1Jquaia It 1 IS

“1 Iiiutura



STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

SI1i Nch HB 157 Daie on Bill: ?/a/ph

eille: An act to expand the rio"ht to petition for a local option electionl
Sponsor: Adams ~
Requester: House Community and Regional Affairs Committee

1. Estimated fiscal 1impacts on:

S. Expenditures:
fThousands of Oolle”sl

1 1 1 EY 83 Fy 1d ry 65 1 FY 56 1 1
uacitai j . 1
Goersa:no i 1
eoOtai ! 1 -0- N O = 1
b. Revenues:
Revenue | | | | | | | 1
©. Source of funds to offset fiscal impact of bill:
I. Assumotions: The Division does not expect an upsurge of petitions for
local option elections as a result of this legislation,
as it appears that the end of the "Alcohol Project"™ by
Alaska Legal Services has contributed to a decrease of
petition activity.
Disclaimer:
This statement nas .net been reviewed by the CMS in the Office of the Governor. It be
net reoresent :ne por.cy of the Sheffield Acer.ni straticn or the final estimate of fis
:moact.
-reoarec By: TPThoma "hone: déell
livisicr.: Elections Oata: 2/23/83
moorovec cy Commissioner: Damm
iecartment:

"i“rfout*. or.:

ur-dmgi to Leoislative Finance
Icoy to OMB

wCty to Socnscr
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State

LICENSE STATES
Alaska
Arizona
Arkansas
California
Colorado

Connecticut
Delaware

District of Columbia
Florida

Georgia

Hawaii
Ilinois
Indiana
Kansas
Kentucky

Louisiana
Maryland
Massachusetts
Minnesota
Missouri

Nebraska
Nevada
New Jersey
New Mexico
New York

North Dakota
Oklahoma
Rhode Island
South Carolina
South Dakota

Tennessee
Texas
Wisconsin

License States

CONTROL. STATES

Alabama

Idaho

lowa

Maine

Michigan

Mississippi

Montana

New Hampshire

North Carolina

Ohio

Oregon

Pennsylvania

Utah

Vermont

Virginia

Washington

West Virginia

Wyoming
Control States
United States

Distilled
Spirits

4.64 —
2.78
1.67
2.99
311

3.19
3.50
7.09—
3.29
2.74
3.01
2.82
2.01
1.77
2.01
2.67
3.33
3.23
2.94
1.72
2.20
(5.59—
3.01
2.30
2.88

2.99
2.20
2.74
2.66
2.59
1.85
2.23
3.04
2.77

1.92
2.07
1.73
2.71
2.63

2.19
271 7
6.21—
2.24
1.74

2.32
1.82
1.47
331
231

2.62
1.46
3.21

2.17
2.59

/
7||

I St b o
. IS as pJrsons 1o 0 an .
byt

*Aduit population as o

\
4.80-""
3.42
1.05
6.03""
3.87

3.84
2.85
8.67 -"
3.34
181

4.02
3.02
1.57
111
0.99

2.53
2.98
4.17
231
1.80

1.73
6.45—
4.41
2.94
4.02
1.50
1.38
4.64
173
152

117
2.22
2.56

3.34

1.49
2.60
1.09

2.39
0.94

4.93-"
1.80
1.87
4.41
1.93
1.26
4.27
2.26

4.41
1.19
2.01
221
301

Beer

42.75-
42.17
25.02
33.47
37.76

25.52
37.09
35.10
37.17
28.50

43.50*—
34.20
31.37
29.26
27.76

36.44
33.55
41.05
33.04
33.27

36.40
47.79*—
29.47
40.83
30.43

37.29
28.63
32.32
30.16
31.30

27.26
44.24—
46.92—

34.16

24.23
35.71

Table 40. Adult3Per Capita Consumption of Distilled Spirits, Wine, and Beer, by State, 1982

(Wine or Liquid Gallons)

Adult Population6
(000)

297
2,049
1,642

18,2139
2,2119

119,527

2,812
655
2,109
824
6,530

1,752
570
697

4,402

7,818

1,938
8,876
974
376
4,053

3,105
1,405
347

49,243
168,769

Sourcos: Didtilled Spin's Counil ol tho United States, Inc.; Wino Irstitute; United Statos Droaors Association; Sureau ol du
Departrrent of Commerce.

Census, US.
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State

LICENSE STATES
Alaska
Arizona
Arkansas
Califomia
Colorado

Connecticut
Delaware
District of Columbia
Florida

Georgia

Hawaii
Ilinois
Indiana
Kansas
Kentucky

Louisiana
Maryland
Massachusetts
Minnesota
Missouri

Nebraska
Nevada
New Jersey
New Mexico
New York®

North Dakota
Oklahoma
Rhode Island
South Carolina
South Dakota

Tonne3so00
Texas
Wisconsin

Subtotal License States 100,927

CONTROL STATES
Alabama
Idaho
lowa
Maine
Michigan

Mississippi
Montana

Now Hampshire
North Carolina
Ohio

Oregon
Pennsylvania
Utah
Vermont
Virginia

Washington
West Virginia
Wyoming

Subtotal Control States

mber of Retail Qutlets o

Licenses per 1,

Nurmber ot Outlets/Licenses

On. .
Premise  Premise

759 446
1,275 1,361
553 676
14,274 11,416
3,687 1,373
3,341 1,869
456 293
821 347
1,311 568
1,773 1,586
1,071 769
1,193 1,704
1,182 1,114
1,217 904
6,747 2,742
554 1,065
6,214 1,790
2,375 700
- 4,110
430 564
926 599
1,460 1,947
217 79
23,672 4,098
77 91
_ 831
1,448 311
1,542 1,151
886 585
954 57.?
7,813 3,458
12,659 1,763
50,882
o
ag M
1,168 130
9,217 3,883
584 677
_ 145
1,014 (@
1,143 385
11,867 427
1,531 231
4,030 726
164 113
1,060 63
1,855 245
2.484 376
1, 157
684 96
45,621 8,204

TOTAL UNITED STATES 146,540 59,086

NOTE: Bocauso al rounding detail may not odd to total.
"Now Yark outlol data aro tor 190t.

Ongnd Po&%itllon
O Totl  Ju L1082
Premise Licenses (000
— 1,205 438
1,523 4,159 2,860
— 1,229 2,291
— 25,600 24,724
— 5,060 3,045
5210 3,153
177 926 632
— 1,168 631
6,284 8,163 10,416
— 3,359 5,639
1,840 994
19,032 19,932 11,448
3.495 6,392  5.471
— 2,296 2,408
8 2,209 3,667
— 9,489 4,362
3,261 4,880 4,265
— 8,004 5,781
1112 4,187 4133
4,205 8,405 4,951
2,08 3,052 1,586
839 2,364 8c1
8,100 11,516 7,438
1,308 1,604 1,359
— 27,770 17,659
1,065 1,233 670
- 831 3,177
- 1,759 958
- 2,693 3,203
_ 1,471 691
1,526 4,651
- 11271 15,280
— 14,462 4,765
53,546 205,355 163,597
- 2,226 3,943
_ 1017 965
= 4,822 2,905
- 1,298 1,133
- 13,100 9,109
— 1,261 2,551
1,520 1,673 801
- 1,084 951
- 1,528 6,019
- 12,294 10,791
1,762 2,649
15,032 19,788 11,865
163 440 1,554
- 1,132 516
- 2,10 5,491
_ 2,857 4,245
- 1,386 1,948
178 958 502
16,901 70,7261 67.930
70,447 276,0011 231,535

Y Licenses, Issued for the Sale of Digillrd
Population, and Number of Persons per

pirits, Numper of

utlet/License, 1982
Number ol Qutlets/Licenses Nurrber of Persons per
per 1,000 Population Qut’et/Ucense P
On M
. . - Totl On, Of  ondOff  Totl

Premise Premise Premise Licenses Premise Premise Premise Licenses
1.73~ 101 2.7 577 982 — 364
0.45 0.48 0.53 1.45 2,243 2101 1,878 633
0.24  0.30 — 0.54 4,143 3,389 — 1,864
0.58  0.46 — 1.04 1,732 2,166 — 562
121 0.45 — 1& 826 2,218 — 602
1.06  0.59 —  1.65 944 1,687 _ 605
0.76  0.49 0.29 1.54 1,320 2,055 3,401 650
1.30 0.55 — 1.9 769 1,818 — 540
0.13 005 0.66 0.78 7,945 18,338 1,658 1,276
0.31 0.28 — 0.60 3,180 3,555 — 1,679
1.08 0.77 — 1.8 928 1,293 _ 540
— — 1,74 1.74 — — 574 574
022 031 0.64 1.17 4,586 3,211 1,565 856
0.49 0.46 - 0.95 2,037 2,162 — 1,049
0.33 0.5 0.2 o0.60 3,013 4,056 41,670 1,660
1.55 0.63 - 2.8 647 1,591 _ 460
0.13 0.25 0.76 1.14 7,699 4,005 1,308 874
1.07 0.31 — 1.3 939 3,230 — 722
0.57 0.17 027 10L 1,740 5,904 3,717 987
— 0.83 0.87 170 — 1,205  1.153 589
0.27 0.3 1.30 1.92 3.688 2,612 771 520
1.05 0.63 0.35 263 951 1,471 1,050 373
0.0 02 109 1.5 5,095 3,820 917 646
0.16 006 0.96 1.18 6,263 17,203 1,039 847
1.3 0.23 - 1.57 746 4,309 — 636
011 014 15 1.8 8,701 7,363 629 543
— 0.26 0.26 — 3,823 — 3,823
151  0.32 - 1.84 662 3,080 - 545
0.48 0.36 - 0.84 2,077 2,783 - 1,109
1.28 0.85 2.13 780 1,181 - 470
021 012 _ 0.33 4,075 8,131 - 3,048
0,51 0.23 - 074 1,956 4.419 - 1,356
2.67" 0.37 - 3.04 375" 2,703 - 329
0.62 031 0.3 1.26 1,621 3,215 3,055 797
0.53 0.03 - 0.56  1.887 28,993 - 1,
0.92 0.14 - 1'8% 1,090 7,311 - 949
1.59  0.07 - 1. 630 13,703 - 602
1.03 011 - 1.15 970 8,715 - 873
10  o0.43 1.44 988 2,346 - 695
0.23 0.27 __ 0.49 4,368 3,766 _ 2,023
-. 0.18 191 2.09 - 5,524 524 479
1.07 0,07 - 1.4 938 13,586 - 877
0.19 0.06 - 0.5 5.266 15,634 - 3,039
110 o0.04 - 1.14 909 25,272 - 878
0.58 0,09 —  0.67 1,730 11,460 1,503
0.3 0.06 1.27 1.67 2,944 16,366 709 600
011 o0.07 010 o0.28 9,476 13,752 9,534 3,532
2.0 012 = 219 483.4 8,190 - <156
0.3 0.04 - 038 2,960 22,412 - 2,615
0,50 0.09 _0.67 1,711 11,290 _ 1,406
.63 008 - 07 1,585 12,408 - 1,405
1.36 0.19 0.35 1.01 734 5,229  2.820 524
057 012 0.5 104 1,489 8,282  4.020 961
0.63 0.26 0.30 1.19 1,580 3,019 3,287 839



FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT

P.O. Ho* 1250, Fairbanks, Al.iiko 99707-1250 (907| 452-20(10 Tj*
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KENNETH STEPHEN BUKNLEY
Superintendent of Schools

October 6, 1983

Mr. Richard Loeb
Alaska Distributors Co.
P. 0. Box 549
Fairbanks, Alaska 99707

Dear Mr. Loeb:

On behalf of the Board of Education, | want to express
my appreciation for your generous gift to the School
District. "Preventing Alcohol Abuse" will be a vital

curriculum resource for those developing classroom lessons
on this important subject.

As | reviewed the brochure provided, | was very impressed
by the emphasis on factual, nonjudgmental information.
Moreover, tho tailoring of learning units to specific age
groups will greatly facilitate the use of the teaching

materials.

Altogether, your contribution demonstrates the best
traditions of corporate social consciousness and com-
munity involvement. Please accept my personal gratitude
for this outstanding gift, and for your keen sense of

public commitment.

KSB :M
¢ Board of Education
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r EHORANDUM February 28, 1984
SUBJECT: Liauor licenses (HB 158)
TO: Representative Charlie Bussell

Chairman, House Judiciary Committee

FROM: Russ Josephson
Legislative Counsel

In the committee discussions of CSHB 158(C&RA), there has
been a fair amount of confusion about the language of

AS 04.11.400, the statute setting population limitations for
liquor licenses. In an attempt to clarify this section and,
thus, the bill, | have rewritten this section in part.
Although the concepts in this section remain complicated, |
think that this rewrite is an improvement.

Please note that in this new draft subsection (k) has been
eliminated, replaced by additional language inserted into
subsections (a) and (b). Another change in this draft con-
cerns the transfers of liquor licenses. There has been some
confusion about transfers of licenses because there are two
types, transfers of ownership and transfers of location. To
clarify this distinction, | have changed the word "transfer"”
to "relocation” when referring to a transfer of the location
of licensed premises. (If this change is acceptable, the
references to transfers of this type throughout the t:tle
would be changed, as well, to read "relocation” rather than
"transfer".)

Please let me know what you think of the following version
of AS 04.11.400(a) and (b) and whether you would like a sub-
stitute bill drafted along these lines.

(a) Except as provided in (g)(2), (h), and (i) of this sec-
tion, a new license may not be issued, and licensed premises
may not be relocated, if the premises for the new license or
if the relocated licensed premises would be located
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(1) outside an incorporated city, a unified municipal-
ity, or an established village and, after the issuance
or relocation, there would be within a radius of five
miles of the licensed premises or location of premises
sought to be licensed more than one beverage dispensary
license and one package store license for each 3,000
population or fraction of 3,000 population and one

license of each other type for each 1,500 population or
fraction of 1,500 population; in determining the maxi-
mum number of a type of license allowed in a given area
under this paragraph, the board shall include in its
calculations the number of licenses of that type issued
under (g) and (h) of this section for premises in that
area;

(2) inside an incorporated city, a unified municipal-
ity, or an established village and, after the issuance
or relocation, there-would be inside the boundaries of
the city, municipality or village more than one
beverage dispensary license and one package store
license for each 3,000 population or fraction oi 3,000
population and one license of each other type for each
1,500 population or fraction of 1,500 population; in
determining the maximum number of a type of license
allowed in a given area under this paragraph, the board
shall include in its calculations the number of
licenses of that type issued under (g) or (h) of this
section for premises in that area.

(b) If an application for a new license or for relocation
of licensed premises is for premises to be located outside
of an incorporated city, unified municipality, or estab-

lished village and the radius described in (a)(l1) of this
section encompasses all of the city, municipality, or vil-
lage and the population residing within the radius is less
than

(1 3,000, the board may deny the

(A) issuance of a beverage dispensary license or
package store license;

(®) relocation of premises licensed as a beverage
dispensary or package store;
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(2) 1,500, the board may deny the issuance of any
license or the relocation of any licensed premises.

If you have any questions or comments, please do not hes

tate to call.

RJ:ojb
J4/013



