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Those in  fa v o r o f  re ta in in g  the death p ena lty  do not accept the 
a b o li t i o n is t  argument th a t i t  i s  im possib le to e f fe c t  the reform s 
necessary to  make c a p ita l punishment a more c red ib le  th re a t tc the man 
contemplating a h o r r ib le  crime. The Massachusetts Spec ia l Commission 
m ino rity  re p o rt  comments:

1 /  Massachusetts Spec ia l Commission, in  M cC lellan ( e d . ) ,  o^. c i t . , 
p. 77 .

I  docs not seem lo g ic a l to  say th a t  the death pena lty  
should be abo lished because s t a t i s t i c s  prove th a t i t  
i s  not a dete rren t,. I t  seems more con s is ten t to urge 
tha t every e f f o r t  be made to minimise the in flu ence  on 
tiic e ffe c t iv e n e ss  o f  the deat'., pena lty  o f  fa c to rs  ex­
t r in s ic  to i t s e l f ,  and thus to r e c l i z c  to the maximum 
i t s  in t r in s ic  v a lu e . . . .  I f  wc a d m ifth a t  the s ta te  has,
in  p r in c ip le , the r i^ h t to  i n f l i c t  i t ,  wc should admit
likew ise  a corresponding o b lig a t io n  on the p a rt  o f  the
s ta te  t.o make i t  e f fe c t iv e  and we should not urjj«- j ' 1
f a i lu r e  to  do th is  as p ro o f th a t the death pena lty
»' 4 r  * 0  ^  •’  r  *■».•» « «  r » r  "J )1 t w 'v r f . 1  *  b> * * ml j  MW * * * ^  •  » « /
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V I I -  THE RELIGIOUS ARGUMENT &

The defense o f  c a p ita l punishment or. r e l ig io u s  grounds re s t s  
p r im a r i ly  on two p o in ts . F i r s t ,  i t  i s  argued th a t the death p en a lty  
i s  a testim ony to the sacredness o f  l i f e ,  a:,o— in  the case o f  the 
Hcbrcw -Christien t r a d i t io n — th a t the B ib le  c le a r ly  d i f fe r e n t ia t e s  
between murder ar.d the death panaxty as a ju s t  punishment f o r  the 
tak ing  o f  God-given l i f e .  This argument i s  supported by the fo llo w ­
ing passages, as w e ll as o th e rs , from the GIG Testament:

He th a t sm iteth a man, so th a t  he d ie , s h a l l be su re ly  
put to  d e a th .. . .Bu t i f  a man ccme presumptuously upon 
h is  neighbor to s la y  him v ith  g u i lo ; thou s h a lt  take 
him from mine a l t a r ,  th a t he may d ie  (Exodus, 21 : 12 , 1 4 ) .
Whose k i l l e t h  eny person , the murderer s h a l l be put to
deatn by the mouth o f  w itn e s se s .. ^. Jtoreover ye s h a l l
take  no s a t is fa c t io n  f o r  the l i f e  o f  a murderer, which 
i s  g u i l t y  o f  death ; but he s h a l l  be s u re ly  put to death

  . . .a n d  the la r_ . cannot bo c leansed o f  the b lood th a t
i s  shed Ih e re in , but by the blvud o f  him th a t shod i t  
(Numbers, 35 : 30 , 31 , 3 3 ) .
Turning to  t^a New Testament, i t  i a  ergued th a t the law  o f  lo v e

preached by Jesus im p lis s  the need f o r  tho ex istence o f  a s trong  c i v i l
law , and th a t i t  i s  a m isread ing o f  the New Testament to  see i t  as 
acvocating le n ie n c y  f o r  c r im in a l b eh av io r. This argument i s  summed up 
as fo llo w s  by Rev. Jacob J . V e llenga who, Gineo 1950 , has 'se rved  as 
AoGociate execu tive  o f  th e .U n itod  P re sb y te r ia n  Church in  the United 
S ta te s :

Tne law o f  lo v e , a ls o  n a ile d  the law  o f  l i b e r t y ,  was n o t 
p resen ted to  do away w ith  the n a tu ra l laws o f  s o c ie ty , 
bu t to inaugu ra te  a new concept o f  le u  w ritte n  on the
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Whoso shcJdeth man's b lo od , by man s n a i l h is  b lood be 
shed: f o r  in  the image o f  God made he man (G enesis , 9 : 6 ) ,  | . ^
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Church i s  ever to  s t r iv e  fo r  sup e rio r law and o rd e r, ncu to advocate a low er o rd e r tn a t makes wrongdoing 
le s s  c u lp a b le .. .wherever and w hoeve r God's lo ve  
and mercy a re  re je c te d , as in  crime, n a tu ra l law 
and o rd e r must p r e v a i l ,  not us extraneous to redemp­
tion  but as p a rt o f  the whole scope- o f  God's dea ling 
with m an .l/

He continues:
The law o f  c a p ita l punishment must stand as a s i le n t  
but powerfu l w itness to the sacrcdness o f  God-given 
l i f e .  Words a re  not enough to shew tha t l i f e  i 3 
sacred. Active ju s t ic e  must be adm inistered when 
the sacrecness o f  l i f e  i s  v i.o la ted .j2/
2r. add ition  to the Gib ar.d Uew Testaments, S t . Thomas Aquinas is

a ls o  quoted in  support o f  c a p ita l punishment: " I t  i s  law fu l to k i l l  an 
e v i l-d o e r  in ro fu r  as i t  i s  d irec ted  to the w e lfa re  o f  the wholo 
community,
If Jacob J . V e llcnga , "Christiana ,cy and the Death Pena lty" (1959), 
in  Dodau (c d . ) ,  eg. c i t . ,  pp. 127-128.'
2 /  Ib id . , p. 129 .
y  S t , Thomas Aquinas, Sumnn T h co lo r lc a . hew York, Benuiger B ro s ., 1947,
I I ,  1467.
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V I I I .  PUBLIC OPINION

Th irty -seven  s ta te s , tho D is t r i c t  c f  Columbia, and the Federa l
Government have the death p e n a lty . Of the th ir te e n  s ta te s  which have
abo lished  i t ,  o n ly  e ig h t have done so com p le te ly . F ive  re t a in  i t  on
a lim ite d  b a s is , f o r  such crimes as k i l l i n g  a policeman ac tin g  in  the
l i n e  o f  duty and the k i l l i n g  o f  a p r is o n  guard by an inmate uho iB
se rv ing  a l i f e  term f o r  murder. Jacques Barzun11: a r^ e rt io n  th a t h is
views in  fa v o r  o f  the death p en a lty  "a re  now c lo se  to  unpopu lar” has
bean answered by Jerome *^athun3cn, a le ad ing  a b o l i t i o n i s t ,  as fu llo v ;u :

When I  read th is  I  wondered i f  he and I  l i v e  in  the same 
United S ta te s . How c lo s e  i s  c lo s e ? . . .A  few y e a r1’ ago e 

1 sp e c ia l Massachusetts commission recommended a b o li t io n
o f  the death p e n a lty , whereupon the le g is la t u r e  promptly 
voted ag a in s t i t s  own commission. .A few years ago Dela­
ware ab o lish ed  c a p ita l punishment.* Subsequently, as has 
happened e lsewhere , an e s p e c ia l ly  outrageous crime le d  

. to  a demund f o r  i t s  r e s t o ra t io n . The le g is la t u r e  responded 
fa v o ra b ly  to the demand, the Governor vetoed tho measure, 
and i t  was passed aga in  o ve r h is  v e to . The Governor o f  
C a li fo rn ia  i s  a suppo rte r o f  a b o l i t io n , but th e re  i s  h a rd ly  
tho ghost o f  a chance, a f t e r  tho fu r o r  ove r the Chessman 
car:*, th a t  i t  w i l l  be r e a lis e d  du ring h is  adm in is t ra t io n , 
even i f  ho i s  e l 6ctod to  ano the r term in  o f f i c e . . . .
One cou ld go on and o n . . .A f t e r  uoriiing a number o f  yea rs 
in  b e h a lf o f  a b o l i t i o n ,  I  have the c on tra ry  im pression 
th a t  tho preponderance o f  p opu la r Bentiment i s  on (Mr.
B a rzun *s j s id e . ! /

The reason f o r  ouch p u b lic  support— and i t s  importance as an argument
in  fa v o r  o f  tho re te n t io n  o f  tho death p en a lty— is  coimentod on by
Mr. Ralph G. Murdy, Managing D ire c to r  o f  the B a ltim o re  C rim ina l
Ju s t ic o  Comaiscion, a s  fo llo w s :

T r a d i t io n a l ly ,  ou r peop le have b e lie ved  c a p ita l punishment 
necessary  to  c o n t ro l a tta c k s  on body and l i f e .  A m a jo r ity  
today s t i l l  h o ld s  th a t  b e l i e f  desp ite  evidence o f  growing 
h e s ita t io r  and q u e s tio n . To f l y  in  the fa c e  o f  ouch

k M f  n

K . 4i



- 1RS—&9"
conviction  by com plete ly cioine ovuy with the death 
pena lty  would on ly  serve to  fu r th e r  weaken the fa i t h  
o f  our c it iz e n s  in  the adm in istra tion  o f  ju s t i c e .1/

The abo lition is t"a rgum en t th a t such popular fe e lin g s  a re  based on
emotion and p re jud ice  ra th e r on a knowledge o f the fa c ts  i s  answered
by the re te n t io n is ts  as fo llow s :

A b o li t io n is ts  say the pub lic  i s  not en lightened . That 
argument i s  always used to ra t io n a liz e  a m ino rity  p o in t 
o f  view; bui i t  i s  no more v a lid  in  th is  case than in  
any o th e r case where two po in ts  o f  view e x is t  and the 
question i s  reso lved  in  accordance w ith tho democratic 
p ro c e ss .2/
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COVER STORY

A n  E ye  fo r  a n E ye
Death Row (pop. 1,137) may soon lose a lot more residents to the executiont

The chair is boiled to the floor near the back o f  a 12-ft. by 18- right is a cable wrapped in gray tape. It will sluice the electrical 
ft. room. You sit on a seat o f  cracked rubber secured by rows o f  current to three other wires: two going to each ofyour feet, and the 
copper tacks. Your ankles are strapped into half-moon-shaped third to the cone on top o f  your head. The room is very quiet. Dur- 
foot cuffs lined with canvas. A 2-in.-wide greasy leather belt with ing your brie f walk here, you looked over your shoulder and saw 
28 buckle holes and worn grooves where it has been pulled very early morning light creeping over the Berkshire Hills. Then into 
light many times is secured around your waist ju st above the hips, this silent tomb.
A cool metal cone encircles your head. You are now only moments The air vent above your head in the ceiling begins to hum. 
away from death. This means the executioner has turned on the fan to suck up the 

But you still haven few  seconds left. Time becomes stretched to smell o f  burning flesh. There is little time left. Or. your right you 
the outermost limits. To your right you see the mahogany floor di- can see the waist-high, one-way mirror in the wall. Behind the 
vider that separates four brown church-type pews from  the rest o f  mirror is the executioner, standing before a gray marble control 
the room. They look odd in this beige Zen-like chamber. There is panel with gauges, switches and a foot-long, lever o f  wood and met- 
another door at the back through which the witnesses arrive and sit a l at hip level.
in the pews. You stare up at two groups o f  fluorescent lights on the The executioner will pull this leverfour times. Each time 2,000 
ceiling. They are on. The paint on the ceiling is peeling. volts will course through your body, making your eyeballs first 

You f it  in neat and snug. Behind the chair's back leg on your bulge, then burst, and then broiling your brains. . .

H p i l  hat big old mahogany arm chair is practically antique, 
jjg but it still works. First used in 1890, it is the world’s oldest 
[3 and most prodigious electric chair: 695 convicted men 
B  and women died in its grip, nearly one a month for the 

better part o f a century. For most of those years it was housed at 
Sing Sing, contributing to that place's hellhole notoriety. Now it 
squats on the fourth floor of Green Haven prison in New York.

Bui. the state has killed no one since the summer of 1963, 
when Eddie Lee Mays was electrocuted at Sing Sing. And for 
some time to come, this prototypical electric chair with the flip 
nickname ("Old Sparky") seems likely to remain nothing more 
than a grim curiosity. The state's new Governor, Mario Cuomo, 
promises to veto any capital-punishment statute the New York 
legislature passes, just as his predecessor did every chance he got.

But New York is not typical of these angry times. The coun­
try’s decadc-long moratorium on capital punishment ended in 
1977 when Gary Gilmore dared Utah to shoot him and, six years 
ago this week, U tah obliged. Five men have been executed since. 
One shared Gilmore’s flashy passion for martyrdom: Jesse Bish­
op, who gunned down a newlywed during a casino holdup, prac­
tical!) volunteered for Nevada’s gas chamber. Three were elec­
trocuted: John Spenkelink in Florida, for killing a ne’er-do-well 
like himself; Steven Judy in Indiana, for strangling a motorist he 
waylaid and drowning her three children, ages two to five; and 
Frank Coppola in Virginia, for bludgeoning to death his robbery 
victim. Last month in Texas, Charlie Brooks Jr., the only black 
among the six, achieved a milestone when he became the first 
American ever executed by means o f a drug overdose.

O ther states seem anxious to get in step. Two weeks after 
Brooks was executed, Massachusetts became the 38th state with 
a death penalty on the books, and Oregon seems likely to become 
the 39th, 20 years after capital punishment was abolished there 
by popular vote.*

The national death-row population today is 1,137. That is 200 
more than a year ago, twice us many as in 1979, and larger, more­
over, than ever before. Florida alone has 189 death-row prisoners. 
Texas has 153, Georgia and California 118 each. The inmates in­
clude about a dozen teen-agers, 13 women (five of the in Geor­
gia) and six soldiers. H alf of the condemned are while.

The long-building public sentiment to get tough •. iih violent 
criminals, to kill (he killers, seems on the verge of pull, ng the na­
tion’s 15 electric chairs, nine gas chambers, several gallows and

•Other Mates now without a death penalty: Alaska. Hawaii. Iowa. Kansas. 
Maine. Michigan. Minnesota, North Dakota, Rhode Island. West Virginia 
and Wisconsin.

ad hoc firing squads back to regular work. In addition, five states 
have a new and peculiarly American technique for killing, lethal 
anesthesia injections, which could increase public acceptance of 
executions. Experts on capital punishment, both pro and con, 
agree 'h a t as many as ten to 15 inmates could be put to death this 
year, a total not reached since the early 1960s. "People on death 
rows are simply running out o f appeals," says the Rev. Joe Ingle, 
a prison activist and death-pcnalty opponent. “I fear we are 
heading toward a slaughter."

For years, the capital-punishm cnt debate has been sporadic 
and mainiy intram ural— professor vs. professor, lawyer vs. law­
yer— as executions took place only once or twice annually at 
most. Says Florida's Governor Robert G raham , who signed 
Spcnkelink’s death w arrant in 1979: "We haven't euforcco the 
death penalty much, so we’ve been able to avoid all the responsi­
bilities that go with that experience.”

But now ,\n old array of tough questions—practical, legal, 
moral, even metaphysical—is being examined. Is the death pen­
alty an effective, much less a necessary, deterrent to murder? Is it 
fair? That is, does it fall equally on the wealthy white surgeon 
represented by Edward Bemte.'l Williams and the indigent black 
with court-appointed (and possibly perfunctory) counsel? Most 
fundamental, is it civilized to take a life in the nam e of justice?

n a ^ c a r ,  pure and simple, is behind the new advocacy of the 
death penalty. Between 1960 and 1973, the U.S. homicide 
rate doubled, from 4.7 murders per 100,000 people to 9.4. 

B  The rate has leveled off considerably and stands at 9.8 per 
100,000 today. (Other countries' rates are, by U.S. standards, 
amazingly low: England, 1.1, and Japan, 1.0, are typical.) No 
more precipitous increases t re expected this century; crim inolo­
gists believe that the murdet spree of the '60s and early '70s was 
mostly the doing of World War II baby-boom children passing 
through their crime-prone years o f adolescence and young adult­
hood. As it happened, the number of young people and cheap, 
readily avai'^ble handguns burgeoned at the same time. H and­
guns arc used in 50% of U.S. murders.

But a U.S. public that has felt terrorized by murderers and 
thugs is unrcceptive to promises that the worst may be over and 
understandably finds the current level of violent crim e intoler­
able. According to a Gallup poll last fall, 72% of Americans now 
favor capital punishment, up from just 42% in 1966. "People arc 
frightt ^cd and upset about crime in the streets," says William 
Bailey, <i Cleveland State University sociologist. "Nothing seems 
to be done to solve the problem, so the feeling grows that if we

28 time. January :4.1983



“ ! D i d n ’t  L i k e  N o b o d y "

O n t ie  night of June 3, 
1973 a Chevrolet C a­

price, driven by a woman, 
was forced off Interstate 57 in 
southern Cook County, 111., 
by a car .arrying four men. 
One of them pointed a 12- 
gauge pump shotgun at her, 
ordered her to strip and then 
to climb through a barbed- 
wire fence a t the side of the 
road. As she begged for her 
life, her assailant thrust tho 
shotgun barrel into her vagi­
na and fired. After watching 
her agonies for several m in­
utes, he finished her off with 

a blast to the throat. Less than an hour later, the m araud­
ing motorists stopped another car and told the m an and 
woman inside it to get out and lie down on the shoulder of 
the road. The couple pleaded for mercy, saying that they 
were engaged to be m arried in six months. The m an with 
the shotgun said, "Kiss your, last kiss,” then shot both of 
them in the back, killing them. The total take from three 
murders and two robberies: S54, two watches, an  engage­
m ent ring and a wedding band.

The m an ultimately convicted o f the "1-57 m urders" 
now sits confined in  the M enard Condemned Unit, the of­
ficial nam e for death row in the Illinois prison system. Yet 
H enry Brisbon Jr., 28, does not face execution for those 
three killings nearly ten years ago. Illinois’ death penalty 
was invalidated in 1972 and was not restored until 1977, 
the year that Brisbon was finally brought to trial. A t that 
time, the judge sentenced him  to a term o f 1,000 to 3.000 
years in prison. I t took Brisbon less than one year to kill 
again, this lime stabbing a fellow inm ate a t Statevillc Cor­
rectional C enter with the sharpened handle of a  soup la­
dle. A t the trial for this murder, .Will County State’s A ttor­
ney Edward Pclka described Brisbon as "a very, very 
terrible hum an being, a  walking testimonial for the death 
penalty.” The jury agreed. ' .

Brisbon’s eleven m onths on  death row have been quiet, 
com pared with his Stateville years, when he took part in 15 
attacks on inm ates and gunrds, instigated a t least one pris­
on riot, trashed a courtroom dtiringa trial and hit a warden 
w ith a broom handle. "I’m no bad dude," he says, "just an 
antisocial individual." The third of 13 children, Brisbon 
thinks that his upbringing by a strict black Muslim father 
m ade him different: '-J was taught to be a racist and not like 
whites. As I  grew up, I decided I  d idn’t like nobody."

Brisbon has 90 well-supervised minutes each day out­
side his small (7 ft. 7 in. fey 5 fL 10 in.) cell. He works out 
w ith weights, keeping his 155 lbs. (on a  5-ft. 9-in. frame) in 
sbr pe. He complains about his confinement: "C an’t take 
two steps in this cage. I t’s inhum an. And that dull-ass col­
o r blue on the walls in no way brightens my life." H e has 
devised a novel idea about judicial reform: "All this talk 
about victims’ rights and restitution gels me. W hat about 
my family? I ’m a victim o f a crooked crim inal system. 
Isn’t my family entitled to something?” The shadow of the 
death penalty docs not faze him: "I don’t see that happen­
ing to me. W hat would killing me solve? Isn’t that just an ­
other murder? I f  1 goi to die, i t ’s going to be of natural 
causes." The state of Illinois thinks otherwise. Says Mi­
chael Ficaro, who prosecuted the 1-57 case: "On the day he 
dies in the chair a t Stateville, I plan to be there to see that 
it’s done. Nobody I’ve heard of deserves the death penalty 
more than H enry Brisbon.”

can 't cure murderers, something we can do is kill them." Jim
Jablonski. 44. a Chicago steelworker, speaks for a lot of furious 
citizens. "M urderers got to pay." he says. For him the next sen­
tence follows self-evidently: “ I say. fry the bastards."

Execution by injection may be too new to have its tough-guy 
slang like "fry ." But last month outside the prison at Huntsville, 
Texas, the sentiment was the same. As Charlie Brooks waited to 
be injected, a crowd of 300 gathered to celebrate. Some of the 
pro-execution revelers, mostly college students, carried placards; 
K ILL 'EM IN v e in ,  said one. "Most of the people 1 know are for 
capital punishment," declared Paula Huffman. 21. a Sam Hous­
ton State University senior at the deathwatch. "And so am 1. 
Definitely." Nevertheless, when the moment arrived, just after 
midnight, she and the rest of her shivering, smiling chums sud­
denly turned quiet and grave.

Historically, American executions were public, the last 
in Kentucky in 1936. Hanging vas  standard for 200 years, 
through the 1800s. More primitive means—burnings in particu­
lar—were extreme rarities even in the 17th century. Up until 
1900. nearly all executions were carried out by local jurisdic­
tions; lynchings were as frequent as legal hangings. But by the 
start o f the Depression, state authoiities had mostly taken over 
the grim chore.

A t that time, the U.S. was hardly less murderous than it is 
today. In 1933 there were 9.7 homicides per 100,000 
Americans, which is just shy of the 1081 figure. The 
m urder rate began a steady decline in (934, but judges 

and juries meted out death sentences at a ferocious clip for the 
rest of the '30s. As many as 200 people a year were legally exe­
cuted. more than ever before or since in the U.S. During the '30s, 
and even through the '50s. executions were so routine that they 
merited at most a paragraph or two in out-of-town new spapers 

Not just murderers were put to death. Rapists were executed 
every year in the U.S. until 196.1* After 1930, there were 45b 
men executed for rape, most of them in the South and 89% ol 
them black, a majority grotesquely out of proportion to black 
sexual offenses. Black murderers too were executed much more 
frequently than white killers, a pattern that prevailed through 
the 1960s._________________________________________________
‘ There is still one man condemned lo die for n crime other than murder: Lucious 
Andrews, 31, sentenced in Florida in I9SI for the "sexual battery of a child."

r -   •  ________

Maryland's gas chamber: 14 psople wait
30 time. January 24. i983



A f le r  W o r ld  W a r  I I .  e x e cu tio n s  b ecam e  less p o p u la r . T 'te  re - 
| d u u io n  w as s te ad y : 8 2  by  1 9 5 0 .4 9  i;< ( 9 5 9  an d  f in a l ly  ju s t  tw o  in 
I 1967 , o n e  o f  w h om  w as A a ro n  M itc h e ll , a C a li fo rn ia  m u rd e re r  
[ d en ied  c lem en c y  by th en  G o v e rn o r  R o n a ld  R e a g a n . T h e  n a ­

t ion 's  c h a irs , g a llow s  an d  gas c h am b e rs  w e re  t e m p o ra r i ly  re tired  
p a r t ly  because ju d ic ia l s ta n d a rd s  b e cam e  m o re  s c ru p u lo u s— o f ­
ten a f t e r  le g a l b a tt le s  w aged  by the NAACP L eg a l D e fen se  F un d  
(L .D .F . l  an d  the A m e ric a n  C iv i l L ib e r t ie s  U n io n — an d . m o re  
in e f fa b ly , as an  e x te n s io n  o f  tw o  c e n tu rie s  o f  p ena l re fo rm  Iste 
box). But m ost im p o r ta n t , d u r in g  the  d e cade  a n d  a  h a l f  a f t e r  the  
w a r . the  U .S . h om ic id e  ra te  s ta yed  fa i r ly  c o n s ta n t a n d  u n a la rm -  
in g , n e v e r  r is in g  a b o v e  6 .4  p e r 1 0 0 .0 0 0  t in  1946 ). Y e a r  a ft e r  y e a r , 
th e re  w e re  ro u g h ly  8 .0 0 0  k i llin g s  la  th ird  o f  the  1981 to ta l) , 
se em in g ly  a s p re d ic ta b le  an d  s te ad y  as d ea th s from  a c c id en ta l 
d row n ir .g s  (5 ,COO a y e a r ) o r  fa l ls  ( I 9 , 0 o 0 ) .  A m e ric a n s  fe lt  u n - 
th re a te n c d . T h e y  c o u ld  a f fo rd  the  e m o t io n a l lu x u ry  o f  in d u lg in g  
th e ir  in s t in c ts  f o r  re a so n . D u r in g  1964  an d  1965 . th ree  s ta le s  (O r ­
eg on . Iow a  a n d  W es t V irg in ia ) a b o lish e d  c a p ita l p u n ishm en t, 
a n d  V e rm o n t  n a rrow e d  its a p p lic a b i li ty  m a in ly  to th ose  w h o  
m u rd e re d  p o lic em en  o r  p rison  gua rd s .

B ut in  m ost p la ce s the  re t re a t  f r o m  c a p ita l p u n ishm en t 
w as no t a  fo rm a l, s ta tu to ry  c h an g e . A t a n y  o n e  t im e  n o  
m o re  th an  a th ird  o f  the  sta te s h ave  been w ith ou t a 
d c a lh -p e n a lt y  p ro v is io n . I t  seem s th a t A m e ric a n s  w an t 

it b o th  w ays , re ta in in g  the  r ig h t to  e x te rm in a te  m isc re an ts , as 
w e l l as h a v in g  th e  o p t io n  n o t to  e x e rc ise  th a t a w fu l p ow e r. I t  is 
e a sy  a n d  som e tim e s  a p p e a lin g  to  t a lk  tough  u nd  d em an d  m c rc i-  
lessness in  th e  a b s tra c t . Bu t to  rea lly  “ f r y  th e  b a s ta rd s "?  H ow  
m a n y ?  W h ic h  on e s?  “ W h a t  a  p e rson  sa y s  o n  a p ub lic  o p in io n  
p o ll , "  o b se rv e s  T h o m a s  R c p p e t to , p re s id e n t o f  the C it iz e n s  
C r im e  C om m is s io n  o f  N e w  Y o r k  C ity , “ a n d  w ha t th e y ’ l l  say  on  
a  ju r y ,  m ig h t w e ll be tw o  d if fe re n t  th in g s ."

T h e  a m b iv a le n c e  seem ed  a p p a re n t in  la s t N o v e m b e r ’s e le c ­
t ion s , w hen  c a p ita l p u n ishm en t w as a  p o ten t p o lit ic a l issue but 
n o t a  d ec is iv e  o n e . L ik e  N ew  Y o r k , M assachu se tts  th is m on th  
in a u g u ra te d  a  G o v e rn o r  opposed  to  the  d e a th  p en a lty . B u t ju s t 
th re e  w eeks e a r li e r ,  the le g is la tu re  in  B o s to n  h ad  o n ce  ag a in  
le g a liz ed  e x e cu tio n s . E ven  in c re a s in g ly  h a rd - lin e  v o te rs  in 
C a l i fo rn ia  c h o se  a n  a t to rn e y  g en e ra l w h o  d is a p p ro v e s  o f  c a p ita l 
p u n ish m en t .

T h e  u neas iness w ith  c a p ita l p u n ish m e n t has led  th is n a tio n

Utah's rid e  rang e : the chair In which Cary G ilm ore d ied In 1 9 7 7

“ I D o n ' t  T h i n k  I 'm  G u i l t y ”

T exas law-enforcement of­
ficials and Claude Wil- 

kerson, .28, agree on one 
point: when the murder for 
which he was later tried, con­
victed and sentenced to 
death took place. Wilkerson 
was locked up in Houston’s 
H arris County jail. Beyond 
th a t incontrovertib le  fact 
stretches a tangle of contra­
dictions. Two of Wilkerson’s 
confedeiatcs have been tried 
for the same m urder and now 
face execution . A fourth 
man, who adm itted being 
present at the scene of the 
crime, is serving a life sentence, a leniency granted for his 
cooperation with investigators. Says Wilkerson from his 
cell on Texas’ death row in Huntsville: “ I don't think I’m  
guilty o f capital murder, and I  don’t think the court 
proved I was."

Wilkerson's road to extraordinary trouble began with 
an  ordinary childhood. The son of a  pipefitter, he moved 
with no particular distinction through his education. He 
recalls, with irony: "In  a high school science class we took 
a straw poll on the subject of capital punishment. I voted 
in favor of it." Wilkerson dropped out o f Mesa College in 
Colorado after one year, married, divorced and knocked 
about in a couple of ill-fated business schemes. H e then 
went to work for Houston Businessman Don Fantich, who 
local police suspected was an operator in the penumbra of 
the underworld,

On Jan. 23, 1978, Fantich disappeared, along with a 
woman who ran a jewelry store, w hich,Fantich owned, 
and an apparently innocent bystander, Dr. William Fitz­
patrick. Police picked up Wilkerso for questioning. 
While he was in custody, all three m L.ing persons were 
shot and buried about 100 miles west of Houston. From 
testimony pieced together from a  variety of sources, police 
found the bodies and deduced th it  the victims were part of 
an  extortion and kidnaping scheme that Wilkerson had 
masterminded. W hile Wilkerson owned :tp to the plot, he 
denied any involvement in the murders. Prosecutor Don 
Stricklin scoffs at this: "H e could have told us earlier and 
saved those people’s lives.”

Wilkerson's first trial ended in a hung jury, but the sec­
ond resulted in his conviction. [For reasons of strategy, 
prosecutors limited charges to the m urder o f the doctor.! 
Says Sherman Ross, now a judge, who represented Wilkcr- 
son both times; “The district attorney’s office good-old- 
boyed him  into a death penally." For his part, Wilkerson 
tries to make the best o f life on death row: "It takes a great 
deal of personal effort to not become hard within yourself 
und hate the free world." • 1

A pudgy soft-spoken man, he has used his abundant 
time to polish his skill in drawing. Late last year a  friend in 
New York City asked Wilkerson to send samples to be 
sold a t a party. The prisoner netted S200 and has since 
sold some other artwork. He uses a typewriter in his cell 
for a widespread correspondence with, among others, 
some leaders in the American Indian movement. A grand­
mother o f his was a Catawba Indian, and W ilkerson has 
grown intensely interested in this heritage and its culture. 
He has takv.n an Indian name, Ches-ne-o-na-ch, which 
translates as "the man who kills the wolves." Wilkerson 
si ggests another meaning that this nam e could convey; "a 
beautiful being in a scarred world."
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“ I W a n t  t o  D i e ”

KD ve put life in one hand 
I  and death in the other 

and weighed the two. To me. 
death is my only route to free­
dom ." D oris A nn F o ster 
speaks from a small cell at the 
end o f a third-floor hall way at 
the Maryland Correctional 
Institution for Women in Jes­
sup, a small town midway be­
tween Baltimore and Wash­
ington. A h-avy door m arked 
"M axim um  Security" isolates 
her not just from the outside 
world but from other prison­
ers as well. She is on death 
row and could become the 

first woman ever to be executed oy the state of Maryland.
Foster says she is ready: "I have thought it out very ca r ,-  

fully, I know what I am  doing." She has sent a letter to the 
Maryland Court of Appeals and the US. Supreme Court re­
questing them to pay no attention to the efforts o f her public 
defender lawyers, who have been trying to get her sentence 
reduced to life, with parole then a possibility after 12 &'yeare.
She docs not know whether the courts will heed her request, 
but sho dreads the prospect of a long, drawn-out appeal: " I f  
the court says you’re guilty and you're going to die, why. 
spend all this money to fight it? Let them carry it o u t  They 
will be satisfied, and I  will have peace."

Foster previously served four years in other states for 
. . • • robbery and passing bad checks, so she knows about prison.

• Continuing on death row strikes her as intolerable: ."This is 
ruining my body and eventually would ruin my m ind ,'I 
could see what I ’d be like after ten years here. I  don’t w ant 
to be hostile. I don’t want to lose my peace. I have no desire 
to continue on in such an inhum ane existence." "»• '

H er acceptance o f punr.hm cnt does not exactly con­
stitute an  admission of guilt. Although she was convicted • 
last year of slabbing a 71-year-o!d woman motel keeper to 1 
death with a screwdriver during a holdup, Foster now • •
says, "I couldn’t have done it. And i f  I did, I would not do 
it with a screwdriver, not to some old lady." This declara­
tion sounds less than ringing. Moreover, it was testimony 
from her husband Tommy, who had checked into tile mo­
tel with her, that helped convict Doris Ann. Yet sho seems 
to bear him no grudge, l ie  is in a different M aryland pris­
on, where he is serving a  ligh ttr sentence for theft and ob­
struction of justice, and she corresponds with him  regular­
ly. She has 35 other pen pals, including some Indians on 
death rows elsewhere. ’
'  A thin, wide-eyed woman with long, lustrous dark hair, 
Foster claims to be three-quarters Cherokee (she also says . 
she is 27; Maryland lists her as 38). The walls of her cell are 
decorated with bold, dark drawings of Indian fhces.'Books 

•» .on *ndian lore are piled (ogcther with other texts on Bud- 
'dhism, martial arts nnd the occult She is ollowed half an 
hour out of her cell each morning for a shower and an hour 
of exercise later in the day, but she has felt ir creasingly es­
tranged from other inmates and no longer take j  a recreation . 
period. She receives no visitors been .ise she says her sur­
roundings would depress relatives and friends. • •

She is aware of the notoriety gained by other prisoners 
who have asked to die, and wants no part o f it: " I ’m not a 
G ary Gilmore. I don’t want anyone to write a book about 
me. I want to die or be free. I have a dream  to go West with 
my people. I f  I got out, tha t’s what I would do.” She d ies not . 
expect that ro happen. Instead, she hopes to a rran g : la r tho 
presence nf an Indian medicine man at her execution.

o f  t in k e re rs  to  an  od d  in ven tiv en ess . E lsew h e re  in  the w o r ld  
w h e re  e x e cu tio n s  a re  s t i l l r e g u la r ly  c a r r ie d  o u t— am ong  in d u s ­
t r ia liz e d  n a tio n s , o n ly  J a p a n , S ou th  A fr ic a  an d  the S ov ie t 
U n io n — the b u lle t  a n d  the n oose  a re  used e x c lu s iv e ly . Y e t  in  the 
U .S .. o n ly  h a l f  a d o zen  sta tes c a l l fo r  o ld - fa sh io n e d  fir in g  squads 
o r  h ang ing s . T h e  e le c tr ic  c n a ir  k i l le d  q u ic k ly  a n d . it w as th ou gh t, 
p a in le s s ly . It  seem ed , in  a n y  case , up to  d a te , c iv i liz e d . (T h is  p r o ­
g re ss iv e  im age  is s om ew ha t a t od d s w ith  the te s tim on y  o f  W i l l ie  
F ra n c is , 17, w h o  su rv iv e d  a su b le th a l sh o ck  by L o u is ia n a ’s p o r ­
ta b le  a p p a ra tu s  in 1946 . F ra n c is  sa id  th e  e x p e rie n c e  w as in  a l l 
“ p lu m b  m is e ra b le .”  H is  m ou th  tasted  " l ik e  c o ld  peanu t b u t te r .”  
a n d  he  saw  “ li t t le  b lu e  an d  p in k  an d  g reen  sp e c k le s .”  A dded  
F ra n c is : " I  fe lt  a  b u rn in g  in m y  head  an d  m y  le ft leg . an d  I 
ju m p e d  ag a in s t the s t ra p s ."  v<?ar la te r , b ack  in the c h a ir , he 
w as su cc e ss fu lly  e xecu ted .)

T h e  e le c tr ic  c h a ir  caug^ low ly  in  the  U .S . an d  n o t a t a l l 
a b ro a d . D u r in g  the 1 920s r  i . th e  c y an id e -g a s  c h am b e r be ­
c am e  s ta te -o f- th e -A m e r ic a n -a r t . It  to o  w as p o p u la r  o n ly  in  the 
U .S . N ow  th e re  a re  le th a l in je c tio n s , w h ich  a re  seen  as s t i l l  m o re  
" h u m a n e ."  T h is  la te s t te c h n ic a l re fin em en t, w h ich  the  E u ro p e ­
a n  p ress fin d s  c h i l lin g  a n d  fa sc in a tin g , seem s su re  to  rem a in  
s t r ic t ly  a  U .S . p rac tic e . S um s u p  N o t re  D am e  T h e o lo g y  P ro fe s s o r  
S ta n le y  H au c rw as : “ T h is  sea rch  fo r  a h u m an e  w ay  o f  k i l l in g  is a 
b unch  o f  s e n tim en ta l se cu la r h um an ism . W h y  d o  you  w an t it to  
be h u m an e ?  T o  re a ssu re  y o u rs e lf? "

T h e  d i le m m a  o f  w h e th e r  to  k i l l  the k i l le r s  com es up  in  o n ly  a 
s m a ll f r a c t io n  o f  a l l  U .S . h om ic id e s . T h e  c r i te r ia  fo r  c a p ita l tn u /- 
d c r  v a ry  f r o m  sta te  to  s ta te  an d  even , in e v ita b ly , f r o m  case ,o  
case . In  g e n e ra l, th e re  m ust be "a g g ra v a tin g  c irc um sta n c e s ."  
T h e se  c an  be a s sp ec ific  a s the  m u rd e r  o f  a f i rem a n  o r  o n e  by an  
in m a te  s e rv in g  a  l i fe  sen ten ce ; as c om m on  as a  h om ic id e  c om ­
m itte d  a lo n g  w it li a  le sse r fe lo n y , l ik e  b u rg la ry ; a n d  as vague  as 
F lo r id a ’s ’.aw  c it in g  "e s p e c ia lly  h e in ou s , a t ro c io u s  o r  c ru e l”  k i l l ­
ings . I t  is e s t im a ted  th a t ab ou t 1 0%  o f  U .S . h om ic id e s  c u r re n t ly  
q u a li fy , o r  som e  2 ,0 0 0  m u rd e rs  la s t y e a r . T h o se  k i llin g s  a rc  the  
o n e s  the  ih t s a t  o f  c a p ita l p u n ishm en t is m ean t to  p reven t.

T he id ea  o f  d e te rre n c e  c a n  be q u ic k ly  redu ced  to  v e ry  p e r ­
s o n a l ru d im en ts : I f  I  know 1 w ill be punished so severely, /  
will not commit the crime. T h e  log ic  is u n d en ia b le . Y e t  in 
the  th ic k e ts  o f  re a l li fe  an d  re a l c r im e , d e te rre n c e , w h ile  

c e n t ra l to  p ra c t ic a l ly  a l l  p u n ishm en t, is o fte n  v e ry  u n c e r ta in , a n d  
its e ffe c t o n  p ro sp ec tiv e  m u rd e re rs  is e sp e c ia lly  u n c le a r , U n fo r ­
tu n a te ly , p ub lic  d iscu ss ion  u su a lly  c on s is ts  o f  f la t -o u t  p ro n o u n c e ­
m en ts . C a p ita l p u n ish m en t , says C o n s e rv a t iv e  C o m m e n ta to r  
W i l l i a m  F. B u c k le y , " is  a  s t ro n g , p la u s ib le  d e te r re n t ."  N o , d e ­
c la re s  N ew  Y o r k  G o v e rn o r  C u om o , " th e re  h a s  n e ve r been a n y  
e v id en ce  th a t the d e a th  p e n a lty  d e te rs ,"  N e ith e r  is a lto g e th e r  
w ro n g , but the  s t ie k - fig u rc  o v e rs im p li f ic a t io n s  o n  b o th  s ides d o  a 
d is s e rv ic e  to  a c om p lic a te d  q ues tion .

T h e  s c h o la r ly  e v id e n c e  is n o t q u ite  as u n eq u iv o c a l a s som e  
a b o li t io n is ts  c la im . Bu t it d ocs n o t m a k e  m uch  o f  a case fo r  d e te r ­
re n ce . T h e  m ost p e rsu a s iv e  re se a rch  c om p a re d  th e  h om ic id e  
ra te s  o f  sta te s th a t  d id  an d  d id  n o t p re sc rib e  the d ea th  p e n a lly . 
F  t  in s tan ce , M ic h ig a n , w h ic h  ab o lish ed  c a p i lu l p u n ishm en t in 
K  >7, w as fou nd  to  h a v e  had  a  h om ic id e  r a le  id e n t ic a l to  a d ja ­
c e n t s ta tes , O h io  a n d  In d ia n a , th a t w ere  e xecu tin g . S im i la r ly , 
M in n e s o ta  an d  R h o d e  Is la n d , sta tes w ith  n o  d e a th  p e n a lly , h ad  
p ro p o r t io n a te ly  a s m an y  k i l l in g s  as th e ir  re sp ec tive  n e ig h b o rs , 
Io w a  an d  M assachu se tts , w h ich  h ad  c a p ita l p u n ishm en t. In  1939  
S ou th  D a k o ta  a d op te d  and  used the d ea th  p e n a lty , und  its h o m i­
c id e  ra te  fe l l 2 0 %  o v e r  the n e x t d ecade ; N o r th  D a k o ta  got a lo n g  
w ith o u t c a p ita l p u n ishm en t fo r  th e  sam e ten  y ea rs , a n d  h o m i­
c id es d ro p p e d  4 0 % .

S im i la r  b c fo re -a ii l - a f t c r  stud ies in  C a n a d u , E n g la n d  a n d  
o th e r  c o u n tr ie s  likew ise , fo u nd  n o th in g  to  suggest th a t c a p ita l 
p u n ish m en t had  d e te rre d  .m u rd e re rs  a n y  b e tte r th an  the p ro s ­
pect o f  lo n g  p ris o n  te rm s. r . .  d in B r ita in  d u r in g  th e  1950s , a  
ly p ic ; I " l i f e r "  a c tu a lly  se rv ed  on«. ab ou t seven  y e a rs , c om p a re d  
w ith  a m uch  to u g h e r a v e rag e  U .S . " li f" - "  te rm  tod a y  o f  2 0  y ea rs . 
A  c om p re h en s iv e  s tud y  in th e  U  S ., by  the  N a t io n a l A c a d em y  o f  
S c iences in  1 978 , a ls o  fou nd  th a t the d e a ih  p e n a lty  h ad  n o t 
p ro v e d  its w o rt lt  a s  a  d e te rre n t .

W e re  i . n o t fo r  the w o rk  o f  E c on om is t Is a a c  E h r l ic h , the  d e ­
te rre n c e  d eba te  w ou ld  be e n t ire ly  o n e -s id ed . U s in g  e c o n om e tr ic
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m i d e lin g  te chn iqu es  to  b u i la  a  " s u p p ly -a n d -d e m a n d "  th e o ry  o f  
m u rd e r , E h r l ic h  a rg u ed  in  a  1975  p a p e r  th a t  c a p ita l p u n ishm en t 
p re v e n ts  m o re  m u rd e rs  th a n  d o  p ris o n  sen tences . B ecau se  o f  the 
3 ,4 1 1 e x e cu tio n s  c a r r ie d  Out f ro m  1933  to  1 967 , E h rL ich  sp ecu ­
la te s , e n ough  p o te n t ia l m u rd e re rs  w e re  d iscou rag ed  s o  tha t som e 
2 7 .0 0 0  v ic t im s ’ liv e s  w e re  saved .

T h a t  s tu n n in g  c o n c lu s io n  d rew  im m ed ia te  a t ta c k s . C rit ic s , 
a n d  th ey  a re  le g io n , c ite  a  v a r ie ty  o f  d e fec ts : E h r l ic h  d id  n o t 
c om p a re  the  e ffe c tiv en e ss  o f  the  d e a th  p e n a lty  w ith  th a t o f  p a r ­
t ic u la r  p ris o n  te rm s ; h is fo tm u la  d o e s  n o t w o rk  i f  th e  y ea rs  be­
tw een 1965  a n d  1 9 6 9  a re  o m itte d ; a n d  in  a c c ou n t in g  fo r  the in ­
c rease  in  h om ic id e s  d u r in g  the  '60s . he n eg lec ts  th e  possib le  
in flu e n c e s  o f  r a c ia l u n re s t , th e  V ie t N a m  W a r , a  lo o se n in g  o f  
m o ra l s ta n d a rd s  a n d  in c rea sed  h and gu n  ow n e rsh ip .

T o  w o rk  a t a l l ,  d e te rre n c e  req u ire s  m u rd e re rs  to  re c k on  at 
le a s t ro u g h ly  the  p ro b a b le  c o sts  o f  th e ir  a c t io n s . Bu t i f  a  k i l le r  is 
d ru n k  o r  h ig h  o n  d ru g s , th a t k in d  o f  r a t io n a l a ssessm en t m igh t 
be im poss ib le . P a ss io n s  a re  o fte n  a t p ia y  th a t m a k e  a  c o s t -b e n c fi l 
a n a ly s is  u n lik e ly . M o s t  k i l le r s  a rc  p ro b a b ly  n o t lu c id  th in k e rs  a t 
th e ir  best. H e n ry  B r is b o n  J r .  (see box) m a y  be le g a lly  san e , bu t he  
is b y  o rd in a ry  s ta n d a rd s  d em en ted  en ough  to  m a k e  a  m ess o f  
a n y  th e o ry  o f  d e te rre n c e . S ay s  N ew  Y o r k  U n iv e r s i t y  L aw  P ro ­
fe s so r A n th o n y  A m s te rd am : “ P e o p le  w h o  a sk  th em se lv e s  those  
q ues tion s— ‘A in  I s c a re d  o f  the  d e a th  p e n a lty ?  W o u ld  I  n e t be 
d e te r re d ? ’— an d  th in k  r a t io n a l ly , d o  n o t c o m m it  m u rd e r  fo r  
m an y , m an y  re a so n s  o th e r  th an  che d e a th  p e n a lty ."

F o rm e r  P ro s e c u to r  B e rn a rd  C a re y , u n t i l 1 9 80  s ta te ’s a t to r ­
n ey  fo r  C o o k  C o u n ty , fa v o rs  c a p ita l p u n ish m e n t , s p a r in g ­
ly  u sed . Y e t  he sa y s . " I  d on 't th in k  it ’s m uch  o f  a  d e te r re n t  
b ecause th e  k in d s  o f  p eop le  w h o  c om m it  th ese  c r im e s  

a r e n ’ t g o in g  to  be d e te r re d  b y  th e  e le c tr ic  c h a i r . ”  S om e  m igh t be 
e n cou rag ed . " F o r  cv>:ry p e rso n  fo r  w h om  the d e a th  p e n a lly  is a 
d e te r re n t ,”  sayc S la n .' t rd  P s y c h ia try  P ro fe s s o r  D o n a ld  L u n d c , 

th e re ’s a t le a s t o n e  fcr  w h om  it is a n  in c e n t iv e .”  S u ch  m u rd e r ­
e rs . says A m s te rd a m , " a r c  a ttra c te d  by th e  J im m y  C a g n e y  im ­
age o f ' l i v e  fa s t , d ie  y ou ng  an d  h ave  a  o c a u tifu l c o rp se .' ”

T h e  a rg u m en ts  fo t c a p ita l p u n ishm en t a r c r s u a l ly  v is c e ra l o r  
a n e c d o ta l. E rn e s t  v a n  d en  H a a g , p ro fe s s o r  o f  ju r is p ru d e n c e  an d  
p ub lic  p o lic y  a t F o rd h a m  U n iv e rs ity , say s f la t ly ,  " N o b o d y  fe a rs  
p ris on  as m uch  a3 d e a th ."  F lo r id a ’s G o v e rn o r  G r a h a m , w h o  has 
s igned  *15 d e a th  w a r ra n ts , c ite s the case  o f  a  re s ta u ra n t  ro b b e ry  
seen  by c cu s tom e r . “ A f t e rw a rd ,"  r e c o u n t : G r a h a m , " h e  w as the  

| o n ly  w itness. S o  the  tw o  guys to o k  h im  ou t f . j  th e  E v e rg la d e s  a n d  
sh o t h im  in  the  b a c k  o f  th e  h ead . I f  th ey  h ad  fe lt  th a t b e ing  c o n ­
v ic ted  fo r  ro b b e ry  a n d  firs t -d e g re e  m u rd e r  w a s su ffic ie n t ly  d i f ­
fe re n t , th ey  m ig h t h a v e  had  second  th o u g h ts ."

I n a  sen se , d e a th ’s d e te r re n t  p ow e r has n e v e r  r e a lly  l>cen g iv ­
en a c h an ce  in the U .S . E v en  d u r in g  th e  c o m p a ra t iv e  e x e cu tio n  
fre n z y  o f  th e  19  JOs, h a rd ly  o n e  in  50  m u rd e re rs  w as put to  d e a th , 
a  scan t 2 % . R c p p c t to  e s t im a te s  th a t i f  2 5 %  o f  c o n v ic te d  k i l le r s  
w ere execu ted , 100  a  w eek o r  m o re , th e re  m ig h t be a d e te r r in g  
e ffec t, Bu t it is u n th in k a b le , h e  ag rees , th a t th e  U .S . w i ll begin  
d isp a tc h in g  its v i l la in s  o n  such  a  w h o le sa le  basis . E v en  a t a ra te  
o f  100 e x e cu tio n s  a n n u a lly , a n  im p la u s ib ly  h igh  fig u re  g iven  t o ­
d a y ’s  ju d ic ia l g u a ran te e s , a k i l le r 's  ch an ce s  o f  g e tt in g  caugh t, 
c on v ic ted  n nd  execu ted  w ou ld  fo r  h im  s t i l l  be c o m fo r ta b ly  low :
2 5 0  to  I ,

E v en  i f  e x e cu tio n s  w e re  o n  te le v is io n , th e re  is n o  g u a ra n te e  
th a t p ro sp ec tiv e  a x  m u rd e re rs  w ou ld  p ay  heed . A s C am u s  n o ted  
in h is 1957  essay  a g a in s t c a p ita l p u n ishm en t : "W h e n  p ic k |x rc k - 
cts w e re  p un ish ed  by  h an g in g  in  E n g la n d , o th e r  th ie ve s  e x e r ­
c ised  th e ir ta le n ts  in  th e  c row d s  su rro u n d in g  th e  s c a f fo ld  w h e re  
th e ir  fe llow  w as b e ing  h a n g e d ."

Bu t U .S . soc ie ty  is n o t u n p ro te c te d  ju s t  because it la c k s  w eek ­
ly  o r  d a i ly  e x e cu tio n s . " T h e  issue is n o t w h e th e r  wc s la y  m u rd e r ­
e rs  o r  fre e  th e m ,"  n o te s U n iv e rs ity  o f  M ic h ig a n  L aw  P ro fe s so r  
R ic h a rd  L c m p c r l. “ I t  is w h e th e r  wc send  th em  to  th e ir  d ea th  o r  
to p ris o n  fo r  l i f e . "  P r is o n  is a  fa r  m o re  m an a g e a b le  w e ap on  th an  
d e a th , a n d  the U .S . is n o t a t a l l  h e s itan t to  put c r im in a ls  b eh ind  
b a rs : the  p o p u la t io n  th e re  h a s  d ou b le d  s in ce  1 970 , to  *100,000 
’O n e  t ro u b le  w ith  the  d ea th  p e n a lty ,"  says I f e n r y  S chw u rz - 

sch ild , an  A .C .L .U . o f f ic ia l, " is  th a t it m a k e s  2 5  ycatc  seem  lik e  a 
ligh t sen ten ce ."

O p p o n e n ts  o f  c a p ita l p u n ishm en t fe e l th a t p r is o n  te rm s
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“ I C a n ’t  S t o p  C r y i n g ”

A t D unbar High 'choo l in 
Fort Myers, Fla., he was 

a  triple threat: in football, an 
all-state wide receiver, in 

• basketball, an all-conference 
playmaking guard; in track 
and field, a  state cham pion in 
the 440-yd. run. A n honors 
student, he went on to Edison 
Community College in Fort 
Myers but dropped out after 1|*5 years to enlist in the 
Army. H e was given a medi­
cal discharge after 17 months 
because of attacks of grand 
m.il epilepsy. H e married, fa­
thered a son and went back - 
to college, this tim e in California, 
and he returned to Fort Myers, where he sank into alco- 
holism and  despair. Sometime between Oct. 13 and 15,' • ' 

• -*.1973, a  woman nam ed M argaret Mears, 68, was raped snd.".’:_ 
beaten to death. - -.* '

Doug McCray, now 32, had been on a  drinking binge : 
andcouldnotaccountforh i3w hcreaboutsaiihetim eoftbc 
crim r when police arrested him  for m urder six weeks la te r : ; -j 
The f had m atched his palm print with one found in  - 
Mcars’ .partmenL Nearly ten years later, McCray says ho 
still does not know whether he is guilty. H e has passed two 
polygraph tests, which prosecutors would not permit in  cvi- >! 
dence a t his trial. A n eyewitness w* s  placed McCray in the ,  ̂
woman's neighborhood a t tho lime of the slaying later re-. ; 
canted, saying police had coached and coerced him. Tho 
physical evidences o f  rapo could not be linked to McCray;

Nevertheless, he now awaits his fate on death row in -• 
Floridu State Prison a t Raiford. McCray looks back in an- • •; 
gen "I feel victimized by the Florida Supreme Court,' 
which waited 5J5 years to rule on  my case, which granted v 
me a  new trial and then abruptly took it away. (A 4-3 dcci- 
sion last M arch in McCray’s fa v o rw a s  reversed’six 
months later when one justice changed hi3 vote without 
explanation.! I feel victimized by my. clemency lawyer, ,
who never even bothered to read the transcript o f my trinL i 
I feel victimized by a lawyer who took my m other’s few , 
dollars and never cam e to see mo for almost eight years " 

Outside observers, including New York Timer Colum­
nist Anthony Lewis, have rallied to McCray’s defense: '.*;•- 
When a St. Petersburg attorney phoned him and Volun-' 
leered to nelp, McCray remembers, l started to cry. 1 can’t ,• 
stop crying in this place. It m eant so much to me, after all 
the o ther'h ings that happened, that this m n n c a re d /V  .‘‘y > 

McC ay lives in a 6-ft. by 9 -lt cell. H e and  the other • 
194 inmates on Florida’s death row each h aw , n; small ; 
black-and-whito TV. lie  uses the light from the set to read 
constantly, ‘T v e  read thousands of books. Prison can boas 
rewarding as college if you actually have a desire to im- y 
prove your mind." Yet his thoughts always wheel back to 
the central mystery that har. brought him  to this pLcc. 
“The state says it’s convcnii nt for me to say j  don’t re- ] 
member. But if it were convenient, I ty.uld have pica- * 
bargained or m a l i  up some a lib i My gir <ricnd and one of ' ; 
my brothers say I was with them all that iJghL 'I wish !  
knew, even if it m eant knowing that I ’d done it , 1 W ho. • 
would want to live after committing such a  terrible 
crime?" Since last fall, McCray has grown progressively 
more despondent. H e now says he will not seek another 
stay o f execution. “ I'm  tired. I hurt. I just wish to  lit in  ’ 
peace. I will allow (he state to do what it may.

‘ T a m t i r e d . ,, ; 1



 #
'N a t io n

J w ithout parole would deter as many potential murderers as the 
death penally Says Amsterdam : "T he  degree  o f punishment is 

j not necessarily a deterrent even to someone who th inks ra tiona l­
ly. W hat deters people from crime is the l ik e lih o o d  o f getting 
caught and undergoing punishment." Reppetto agrees: " I  always 
favor something that w ill get tough w ith  a lo t o f offenders instead 
o f getting very tough w ith just a handfu l."

T o diehard proponents o f the death penalty, deterrence 
hard ly matters anyway Declares Buckley: " I f  i t  could be 
absolutely determ ined that there was no deterrent factor, 
I ’d still be in favor o f capita l punishment." Taking the 

lives o f murderers has a zero-sum symmetry that is simple and 
satisfying enough to feel like  human instinct: the worst possible 
crim e deserves no less than the worst possible punishment. "A n  
eye for an eye," says Illino is  Farmer Jim  Hensley. "T h a t’s what 
it  has to be. People can’t be allowed to get u.vay w ith  k illin g .”  
Counters Amsterdam : “ The answer can hardly be found in a l i t ­
eral app lica tion o f the eye-for-an-eyc formula. We do not burn 
down arsonist)’ houses." The scriptures do preach mercy as well

as retribution. Last Saturday, in fact. Pope John Paul I I  swe> 
ing ly recommended "clemency, o r pardon, for those condemi 
to death."

The M ora l M a jo rity ’s Rev. Jerry Falwcll relies more pe- 
lia r ly  on Chris tian authority. He claims that Jesus Chris t favoi 

• the death penalty. On the Cross. Falwcll says. He co „;d  ht 
j spoken up: " I f  ever there was a p latform  for our Lord to ct 

demn capita l punishment, tha t was it. He d id  not.”
But was Jesus ever vengeful? O rd inary people are. "EXei 

tion  is p rim a rily  a vengeance mechanism." says No tre  Dam 
Haucrwas. a pacifist, "bu t that is not necessarily a bad th i' 
Vengeance is a way society gestures to itse lf tha t justice has foi 
against .n jusiice." A  main point o f c rim ina l laws, a fte r a ll, is 
make private feuds unnecessary. "N o  society should put the b 
den on me to seek personal re tribu tion ," says New Y o rk Un iv 
s ity ’s Herbert I. London, a social h istorian. "T he  state has an t 
liga tion  not to make me a k ille r ."

During troubled times in the ancient Greek colonics, px 
men would volunteer to be scapegoats. Each was housed a 
we ll fed by the authorities, and then, a fte r a year o f  com forts'

u

R e v e n g e  I s  t h e  I V S o t h e r  o f  I n v e n t i o n

S ocrates was lucky. Found guilty 
o f heresy and "corruption of the 

young," he was condemned to drink a 
cup of hemlock, a relatively honorable 
and painless death. By tuc standards of 
history, his execution in 399 B.C. was 
singularly humane.

Not until the Enlightenment, 200 
years ago, did societies seriously ques­
tion the states' right to kill. Until then, 
the only dilemma had been to find the 
most ingenious and cruel methods of ex­
ecution. Boiling, burning, choking, be­
heading, dismembering, impaling, cru­
cifying, stoning, strangling, burying 
nlive— it’d were in vogue at various 
times. The Crucifixion of Jesus Christ 
was, for its day, only a routine execution.

In  ancient China, an occasional 
penalty was "death by the thousand 
cuts,” the slow slicing away of bits of the 
body. A 19th century French traveler 
described nn excruciating method in In ­
dia during the rule of the rajahs: “The 
culprit, bound hand and foot, is fastened 
by n long cord, passed round his waist, to 
the elephant's hind leg. The latter is 
urged into .1 rapid trot through (he 
streets of the city, and every step gives 
the cord a violent jerk, which makes the 
body of the condemned wretch bound 
on the pavement , . .  Then his head is 
placed upon a stone, and the elephant 
executioner crushes it beneath his enor­
mous foot."

W hat kinds of crime incurred such 
punishments? M urder and treason have 
almost always ensured death. Under the 
Mosaic law, capital offenses ranged 
from gathering sticks on the Sabbath 
and adultery to the sacrifice of children 
to the god Molcch. A medieval German 
code decreed: “Should a coiner [counter­
feiter] be caught in the act, then let him 
be stewed in the pan or a cauldron."

Execution by c lep tv  nt In 1 9 th  cen tu ry Indio

■ England's response to the bewilder­
ing social evils caused by the Industrial 
Revolution was unique even in a world 
long used to such officially sanctioned 
slaughter- at) the Spanish Inquisition, 
when lcn3 of thousands of convicted 
heretics were burned. The English m et­
ed out the death penally for r tore than 200 offenses, including stealing turnips, 
associating with gypsies, cutting down a 
tree or picking pockets. "Hanging days" 
were public holidays, and in 1807 a 
crowd of 40,000 became so frenzied at 
ar. execution that nearly a hundred were 
trampled to death. Frequently both vic­
tims and exccaroner were drunk, anu 
occasionally the job was botched, with

the condemned m an being hanged twe 
or even three, times. Afterward the 
crowds surged tow ard.the corpse, be­
cause it and the scaffold were believed tc 
have curative powers.

Death sentences were often arbi­
trarily applied. The social standing, sex 
citizenship or religion of the victims usu­
ally determ ined the degree of horrot 
they would suffer. Death alone was rare­
ly considered a sufficient penalty unless 
it was preceded by terror, torture and 
humiliation, preferably in public. Oncol 
history’s most spcctucular cxccutioni 
was that o f Damiens, , the unsuccessful 
assassin of Louis XV,- in Paris in 1757. 
h is  flesh was torn with red-hot pincers, 
his right hand was bunted with sulfltr 
his wounds were drenched with molter. 
lead, his body was drawn and quartcrec 
by four horses, his parts were set afire 
and his ashes scattered to the winds. The 
execution was accomplished before a 
large crowd. •>'■■ ■

"The more public the punishment* 
are, the greater the effect they will pro­
duce upon the reformation of others,’ 
declared Seneca in ancient Rome. Ovei 
the centuries, many societies cam e to be­
lieve otherwise. The rituals o f execution 
rooted p*rhaps in a primitive need fot 
sacrifice, catharsis and revenge, seemed 
less to cast out the evils of humanity 
than to  feed its blood lust. By the late 
18th century, a reform movement had 
taken hold in Europe, aided by the in­
vention of such "hum ane" devices as the 
hanging machine and tho guillotine.

Today the death penalty hns been 
abolished in Canada, at least officially 
in much of Latin America, and in most 
of Western Europe. In Eastern Europe 
only Albania has abandoned capital 
punishment, and it rem ains in force 
throughout Asia and the Islamic world. 
Last year, the world leader in an­
nounced executions was Iran, with 
more than 600.
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r  •and black k ille r, but on ly 13' > when a wh ite  had k illed a black.
A serious problem is the qua lity o f legal help for murder de­

fendants. The Texas study, conducted by the Governor's judicia l 
council, found that three-quarters o f murderers w ith  court-ap­
pointed lawyers were sentenced to death, against about a th ird  o f 
those represented by private attorneys Amsterdam , vvho has ar- 

i gued eight capita l cases before the Supreme Court, contends that 
' "great lawyering at the righ t lim e  would save v ir tu a lly  every- 
I body who is going to be executed "  Scharletle Ho ldman. d irec to r 

o f F lorida 's Clearinghouse on C rim ina l Justice, persuades vo lun­
teer lawyers to represent death-row inmates "E ve ry person sen­
tenced to die comes from a case fraught w ith  errors." she says. 
“ I f  you're adequately represented you don 't get death. I t ’s that 
s imple ."

Aside from  public defenders, there are only about a dozen a t­
torneys work ing  fu ll tim eon  behalf o f the condemned. C ourt-ap ­
pointed lawyers in most states are not required to stay on a m u r­
derer's case a fter a conviction. “ D runk lawyers, lazy lawyers, 
incompetent lawyers, no lawyers," says Holdman. "You can 
have a ll the correct issues for appeal, but i f  you don 't have a good 
lawyer to raise them, they don 't mean v damn th ing ." O f 2,000 
death sentences imposed during the 
post-F u rm a n  decade, about h a lf 
have been reversed or vacated by 
the courts.

The careful legal course de­
manded by the Supreme Court is 
expensive. Last year the New' York 
State Defenders Association esti­
mated the tr ia l costs for a typical 
capita l-pun ishment case: a defense 
b ill o f SI 76.000. about S845.000 for 
the prosecution and court costs o f 
S300.0O0. The total: S I.5 m illion , 
and this before any appeal is filed.
G etting a w rit before the Supreme 
Court just one appellate step, 
m igh t cost 5170,000.

I t  is often argued, w ith  blithe 
inhum an ity , tha t there are good fis­
cal reasons fo r executmy murder­
ers: prison is too costly. I t  is cheaper 
to send a student to Stanford for a 
year than it  is to keep a con in near­
by San Quentin (S 10,000 wr.
S20.000). But im prisoning one in ­
mate for 50 years would require less 
than SI m illio n  in New York, not 
bad compared w ith  the costs o f the 
painstaking appeal process.

Everyone seems a fra id  o f im ­
posing bona fide life  sentences, 
however, and for reasons uncon- Texas’ n eed le : last month the I 
ncctcd w ith  expense. Seventeen
slates have laws provid ing for life  w ithout parole for those con­
victed o f murdering a robbery victim . Abo lition is ts say such a 
sentence is excessive. Statistics show that fewer than 1% o f freed 
murderers k il l again a fte r the ir release from  prison, in  part be­
cause o f the ir advanced age. But i f  capita l punishment is aban­
doned, it may make sense, po litica lly  and emotiona lly, to perm it 
the public some vengeful satisfaction. L ife  w ithout parole is un­
imaginab ly harsh. But it would Ire a way occasionally to fo rm a l­
ize the revulsion at Charles Manson and his ilk . As it is, Manson 
w ill Ire e lig ib le for parole in 1985.

On death rows, the emotional tone is stuck in some weird, 
high-strung lim bo  between hope and hopelessness. Inmates’ op ­
tim ism  is the manic wishfulness o f  losing gamblers. The ir fa ta l­
ism is generally not wise but numb, a brute shrug.

In  Illino is , death row is up on a blulV in a sandstone prison 
opened in  1878. The 49 current inmates have a 19th century 
landscape artist's view— the M ississippi R iver and miles o f rich 
farm land beyond—except for the bars and razor w ire. Menard 
Correctional Center tjx jp . 2.600) ie princ ipa l industry o f 
Chester, III. (pop. 8.000). The inmates, two o f whom are sched­
uled to be electrocuted th is spring, are alone in the ir cells for at

•  _______________________________
least 21 hours a day When they are in transit, once a day to the 
law hbi ary and once a day to the recreation room, they are hand- 
culled Four o l them a ie "honor residents." perm itted to roam 
unchained in the gray hallways One o f these is John Wayne 
Gaey. 39. the build ing contractor and amateur clown convicted 
three years ago o f murdering 33 young men and boys.

Death row is about the same size in A labama, w here 55 men 
await the cha ir in  Ho lman M itche ll Rutledge. 23 years old. IQ  
84. is among them. "You 're  just s ilting  there wa iling  for some­
body to come k il l you." says Rutledge o f his purgatory, "just like 
a dog out there in the dog pound " But he does, not c la im  inno­
cence. No: he d id  k il l a man two days before Christmas 1980. 
Rutledge was doped up and drunk w ith two friends. One pal 
brought along a gun. and w ith it  they took o ff on a joyride  in the 
van o f a d rive r they had robbed ofS20 and stashed in tne back. It 
was decided that the victim . Gable Holloway, 28. should die. He 
begged for his life. But Rutledge, like  a zombie, took the pistol 
and fired. He fired again und again, live shots in a ll.

On death row, Rudedge. who was orphaned as a teen-ager, is 
visited on ly by his lawyer. He seems fu ll o f remorse. “ I can’t 
make nobody feel sympathy for me for what I d id ." lie says. “ But

I just want to let everybody know 
that I 'm  sorry for what 1 d id ."

To most people the life  o f a fool­
ish punk like  Rutledge does not 
count for much. He is defective. H is 
death would not be unbearably sad, 
but his destruction by the state o f 
A labama would be: not a large trag­
edy. not final proof tha t the U.S. is 
barbaric, but s till better le ft undone. 
Executing Rutledge would be a 
waste, not so much o f (’ is d im in ­
ished humanity, but society's 
moral capita l. The gunslinging he­
roes o f corny adventure fiction had 
it  right: there are guys not w o rth  
k illin g . Let Rutledge s it and stew in 
his 8-ft. by 5-fl. pen in Alabama. 
Forget him .

ut then blue-eyed, k ind - 
looking Lawrence B ittakcr 
je rks in to  view, d isrupting 
high-m inded composure. 

B ittakcr, 42. is on death row at San 
Quentin for kidnap ing and murder­
ing live teen-age girls. But that is 
not a ll. He and a partner raped and 
sodomized four o f them first, for 
hours and days ut a time, some­
times in  front o f . i  camera. But that 

st execution by Injection is not a ll. Fie tortured some o f the
g irls— pliers on nipples, ice picks in 

ears— and tape-recorded the screams. But tha t is not a ll. The last 
v ic tim  was strangled w ith  a coal hunger, her genitals mutila ted 
and her body tossed on a lawn so that he could watch the horro r 
o f its discovery.

I f  not for the B ittakers (and Judys, Gacys. Mansons, Specks 
and Starkweathers), the capita l-punishment debate m ight a l­
ready have been decided in the abo lition ists ’ favor. B ittakc r’s 
prosecutor harl an apt beyond-the-pale phrase for B ittakcr and 
his partner: "m u tan ts  from he ll." Can they be human? W ithout 
k ille rs m this league, more o f America 's logic and instinctive 
sense o f mercy could prevail There m ight be more electorates 
like  M ich igan's and more Governors like New York's who de­
clare tha t capita l punishment is unworthy o f a decent society.

Adm in is tra tion  o f the death penally perhaps cannot be 
made fa ir enough. As a deterrent, it is probably not necessary. 
But public passions are inflamed by the inevitable monsters. C iv ­
il reason is suspended in the face o f what looks like evil incar- 
nate. " I t 's  an emotional issue. It's  not a rational issue.”  Says 
w h o ' Lawrence U iitaker, an emotional man. whose life  is very 
hard to save. —By K u rt Andersen. R eported by L ie  C rlgg s .C h lc jgo ,
B.J. P h il l ip s /A lt jn t j  jn d  J.mice C. Slinpson/New York
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c o n f in em en t ,  tak e n  ou ts ide  the  city a n d  s to n ed  to dea th .  In the 
view  o f  so m e  d e a th -p e n a l ty  aboli t ionists ,  c o n te m p o ra ry  e x e c u ­
tions a re  n o t  really  so d ifferent.  E a c h  e xecu tion  is m ere  " s p e c ta ­
c le ."  acc o rd in g  to th e  a . c . l . u . ' s  Schw arzsch i ld ,  " a  d ra m a t ic ,  v io­
len t  h o m ic id e  u n d e r  law ."  Says he: " A  society t h a t  believes th a t  
the  kill ing o f  a  h u m a n  be ing  is a  so lu tion  to a n y  p rob lem  is d e e p ­
ly unciv ilized ."  E x ecu tin g  m u rd e re r s  does no t  d e m o n s t r a te  reso ­
lute reg a rd  for the  san c ti ty  o f  v ic t im s '  lives. “ T h e  m a rg in a l ly  d e ­
m e n te d  guy ."  says Schw arzsch i ld ,  sees a n  e xecu tion  as  a 
p rescr ip t ion .  no t  a  th rea t .  “ H e  th in k s .  ' I f  th e  s ta te  has  a  q u a rre l  
with  G a r y  G i lm o te ,  it ki lls h im . T h e n  if  1 h ave  a  q u a r re l  w ith  
som eone .  I'll kill him.' W e  say  we th ink  h u m a n  life is sacred . 
A n d  th en  to prove  th a t ,  w e  kill som ebody.  T h a t ’s c razy ."

C ap ita l  p u n i sh m e n t ,  says L.D.F. L a w y er  Joe l  Berger  " a t ­
tem p ts  to v in d ic a te  o n e  m u rd e r  by c o m m i t t in g  a  second  
m u rd er .  A n d  the  second  m u r d e r  is m o re  re p reh en s ib le  
because  it is officially san c t io n ed  a n d  d o n e  with g reat  

c e re m o n y  in th e  n a m e  o f  us a ll ."  N o t  s im ply  ju s t  a s  bad.  but 
worse: th is  m ay  be the  c en t r a l  e m o ­
tiona l  t ru th  for those  w h o  m os t  p a s­
s iona te ly  d i sa p p ro v e  o f  executions.
T h e  c re t in o u s  killer  o r  th e  see th ing  
psy c h o p a th  is a  loose c a n n o n .  But 
t h e  w e l l-o rch es tra ted  m o d e rn  e x e ­
cu tion .  carefu l,  a n d  th o ro u g h ly  c o n ­
side red .  is h o rr ib le  b ecause  o f  its 
m eticu lous  sanity .  E x ecu t io n s  a re  
worse, in th e  abo li t ion is ts '  m ora l  
sch em e ,  because  th e  g o v e rn m e n t  is 
a lw ays  in con tro l ;  it  k n o w s  better,  
b u t  kills anyw ay .

P ro p o n e n ts  see th e  d is t inc t ion  
b e tw een  m u r d e r  a n d  s t a te - sa n c ­
t ioned  execu tio n s  in a  different  
light. " O n e  is legal,  the  o th e r  is not ."
Van d e n  H a a g  says. " I f  I t ak e  you 
a n d  pu t  you in a  ro o m  ag a in s t  your  
will, it is ca l led  k id n ap in g .  I f  1 pu t  on  
a  un ifo rm  a n d  put you in a  ro o m  
a g a in s t  your  will, i t’s ca l led  a rre s t ."

W h a t  was o n c e  p e rh ap s  the  
m os t  p o ten t  a r g u m e n t  a g a in s t  c a p i ­
tal p u n i sh m e n t  a r ises  less o f ten  
these  days.  Yet th e re  is a  good 
c h a n c e  t h a t  a n  in n o c e n t  m a n  was 
h a n g ed  in E n g la n d  in th e  1950s.
A n d  in the  U.S. today, a s  d e a th  
rows swell a n d  the  pace  o f  e x e c u ­
t ions  q u ickens  the  r isks  o f  such  a  
m is tak e  grow. "Y ou k n o w  th e re  a rc  
go ing  to be so m e ,"  w a rn s  M ichae l  
M il lm an ,  a  C a li fo rn ia  s ta te  public  de fender .  Aboli t ion ist  S a n ­
ford K ad ish .  a  lead ing  a u th o r i ty  o n  c r im in a l  law, is less worried .  
Says he: " T h e  c h a n c e s  a r c  exceed ing ly  rem o te ."

K ad ish  puts  his t rust  in the  ex h au s t iv e  sys tem  o f  jud ic ia l  r e ­
view th a t  is no w  requ ired  in cap i ta l  cases. T o d ay  t o  d e a th - ro w  
in m a te  will be e x ecu ted  until  his case  h a s  been b rough t  to the a t ­
ten t io n  o f  his s t a le ’s h ighes t  court ,  a  federal d is t r ic t  c ourt ,  a  fed­
e ra l  c ircu it  co u r t  o f  a p p e a ls  a n d  the  U.S. S u p re m e  C ourt .  T h e  
process is p roperly  slow. In C a li fo rn ia  it tak e s  a n  average  o f  
th ree  y ea rs  a f te r  conv ic t ion  for a  cap i ta l  case  to w ork  its way 
th ro u g h  the  s ta te  c o u r t  sys tem  alone.  T h e  im p ro b a b ly  n a m e d  
J a m e s  Free .  27, is o n  d e a th  row in Illinois for a double  m urder .  
C onfesses Free: "I ' l l  use every  a p p ea ls  route 1 c a n  d re a m  up. 
T h a t  will buy time, m ay b e  five o r  ten  m o re  years ."

In 1953, by c o n tra s t ,  a  pa ir  o f  Missouri  k id n a p e r s  were  e x e ­
cu te d  on ly  e leven w eeks  a f te r  t h i i r  c r im e.  A q u a r te r  o f  the  p eo ­
ple ex ecu ted  d u r in g  the  1960s lad no  a p p ea ls  a t  all .  a n d  two- 
th irds  o f  th e i r  cases w ere  never  reviewed by a n y  federal court.

T h e  his toric  decis ion  c a m e  in 1972, a f te r  five yea rs  w ithou t  
a n  e xecu tion ,  a n d  jus t  a s  tierce public  m ajor i t ies  w ere  fo rm in g  in 
suppor t  o f  cap i ta l  p u n ish m en t .  In Furman vs. Georgia, the  S u ­

p re m e  C o u r t  nullified all 40 d e a th -p e n a l ty  s ta tu tes  a n d  the  se n ­
tences  o f  629 d e a th - ro w  inm a tes ,  d e c la r in g  th a t  judges  a n d  juries  
h a d  in to le rab ly  wide  d isc re t ion  to im pose  d e a th  o r  not. T h is  lack 
o f  s t a n d a r d s  m a d e  the  d e a th  se n ten c e  " f reak ish ly  im p o s ed "  on 
" a  cap r ic ious ly  se lected ra n d o m  h an d fu l"  o f  m u r d e r e r ,  w ro te  
Ju s t ice  P o t te r  S tew ar t  "T h ese  d e a th  sen tences  a re  c ruel  a n d  u n ­
usua l  in th e  s a m e  w ay  th a t  being s t ru ck  by l igh tn ing  is c ruel  a n d  
u n u su a l ."  W ith in  a  few years,  37 s ta te  legis la tures  h a d  passed 
s ta tu te s  d es igned  especial ly  to m ee t  th e  c o u r t 's  objections.

Most o f  the  n ew  laws w e n t  too far. m a n d a t in g  d e a th  for c e r ­
ta in  m u rd e r s  regard less  o f  c ircu m s tan ces ,  a n d  w ere  o v e r tu rn e d  
by  the  court .  But the  s ta tu te s  a d o p te d  by G eo rg ia .  F lo r id a  a n d  
T ex a s  w ere  ruled accep tab le .  D e a th  is a  c o n s t i tu t io n a l  p u n i sh ­
m e n t .  the  c o u r t  dec ided ,  not cruel o r  unusual  as long  as th e  ju d g e  
a n d  ju ry  h a v e  given d u e  c o n s id e ra t io n  to th e  m u rd e re r 's  c h a r a c ­
te r  a n d  the  p a r t icu la rs  o f  hjs c r im e,  the  "m i t ig a t in g  factors."* 
A g a in s t  these  a re  weighed  th e  a g g ra v a t in g  factors th a t  d is t in ­
gu ish  c ap i ta l  m u r d e r  f rom  o r d in a ry  hom icide.

T h e  c o u r t ’s decis ions  s ince  h ave  essentia l ly  been  re f in e m e n ts  
a n d  tidying a d d e n d a .  L as t  J a n u a r y  
in Eddings vs. Oklahoma, for in ­
stance ,  the  Jus tices  ru led  th a t  the 
judge  o r  ju r y  m us t  c o n s id e r  a n y  
m it iga t ing  factor the  convic t  
c la im s.  Yet to m a n y  observers ,  th a t  
so u n d s  like a  re tu rn  tow ard  u n c o n ­
tro llable  d iscret ion ,  th e  very  flaw 

r the  co u r t  p roh ib i ted  in 1972. Says 
fo rm er  L.D.F. L aw y er  D av id  K e n -  

>. dall: "W e 'r e  r igh t  b a ck  tc  Furman."

bolit ionists h ope  so, a n y ­
way. T h ey  a r e  no w  a rg u in g  
a  sub t le  pa rad o x .  T h e  p ru ­
d e n c e  a n d  selectivity  re ­

qu ired  by th e  court ,  th e y  sa r, m e a n s  
th a t  e x ecu t io n s  will be c a i r ic d  ou t
o.ily rare ly ,  a n d  thus will re t  la in  a r ­
b i tra ry  a n d  freak ish ,  a  s o n  o f  d ea th  
lottery.  T h e r e  is a lw ay s  c ap r ice  
a lo n g  th e  way  to d e a t h  row. P ro se ­
cu to rs  have  g re a t  leew ay  in dec id in g  
w h ich  ho m ic id es  to try  as  cap i ta l  
m u rd ers .  A  ki ller  c a n  be pe rsu ad ed  
to testify a g a in s t  a n  a cco m p l ice  to 
save  his o w n  life. B rocks  w as  c o n ­
victed a n d  executed;  for the  sa m e  
m u r d e r  his p a r  n e r  m us t  se rve  on ly  
eight m ore  y e a r s  in prison.

T h e  S u p re m e  C o u r t ’s refusal 
last m o n th  to stay Brooks '  e x e c u ­
tion does no t  give aboli t ion is ts  

m u c h  h o p e  for a  n e w  la n d m a rk  ru ling  in th e i r  favor. " W e 'v e  
beco m e  tec h n ic ian s ,"  says the  L .D.F.’s Berger  o f  his sm a ll  l it i­
g ious corps.  " T h e  g rea t  m o ra l  issues h ave  been re m o v e d  from  the  
legal a r e n a ."

At th e  l im e  o f  Furman it was widely recognized th a t  t h e  sys­
tem  was u n q u es t io n ab ly  s tacked  a g a in s t  b lack  d e fen d a n ts ,  e sp e ­
cia lly  in th e  " d e a th  be lt"  o f  th e  South .  S o m e  o f  the  rac ism  
h as  been w ru n g  out. Yet c le a r  b ias  rem a in s ,  m u ch  a t t r ib u ta b le  
tc p rosecu tor ia l  choices.  A recen t  s tu d y  o f  h o m ic ide  cases  
in H o u s to n ’s H a r r i s  C o u n ty  is troubling . In  cases w h e re  a  b lack  
o r  C h ic a n o  h ad  killed a  white .  65%  o f  d e fen d a n ts  w e re  tr ied 
fo r  cap i ta l  m u rd er ;  on ly  25%  o f  w hites  w h o  killed a  b lack  o r  
C h ic a n o  faced th e  d e a th  penalty .  "I  d o n ’t th in k  it ’s over t  
ra c ism ."  says U n ive rs i ty  o f  T exus  L aw  Professor Ed S h e rm a n .  
But p rosecu to rs  w a n t  to win. a n d  they  “ perce ive  th a t  a  T exas  
ju r y  is m o re  l ikely to give the  d e a th  p enal ty  to a  b lack  w h o  
killed a w h i te ."  A s im ila r  Sou th  C a ro l in a  s tudy  found a n  a lm o s t  
iden ‘Jl p a t te rn :  local p rosecu tors  o v e r  four  years  sough t  
d e a th  sen ten c es  in 38% o f  h om ic ides  invo lv ing  a white v ic t im
•Of ihc nine on today's Supreme Court, only Thurgood Marshall and William 
hrennan believe that ihe death penally itself is unconstitutional

Washington's gallows: only lour states still prescribe hanging
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P r o  a n d  C o n

Y E S — " I t  I s  m o r a l l y  r e q u i r e d  a s  t h e  o n l y  

a p p r o p r i a t e  p u n i s h m e n t  f o r  s o m e  c r i m e s ’

I n t e r v i e w  W i t h  

P r o f e s s o r  

W a l t e r  B e r n s

R e s i d e n t  S c h o la r ,  
A m e r i c a n  E n te r p r i s e  
In s t i tu te

Q  P r o f e s s o r  B c rn s ,  w h y  d o  y o u  favor tho d e a t h  p o n n l ty ?
A It is morally req u ired  us lire only  a p p ro p r ia te  p u n ish ­

m ent for some crimes: T re aso n ,  particu larly  heinous form s 
of m u r d e r  and particularly  h e in o u s  rapes, such as t h e  r a p e  o f  
a child or a mass rajx’ o f  o n e  v ic t im  by several indiv iduals. I 
do  not say it ought to  Ix* a p p l ied  to  e v e .y  conv ic ted  m u r d e r ­
er or even  to every  conv ic ted  f irs t-decree  m u rd e re r .

Q  D o e sn ' t  tho  d e a t h  p e n a l ty  v e r g e  o n  th o  k ind o l  " c r u e l  a n d  
u n u su a l  p u n i s h m e n t” th a t  ‘.ho C o n s t i tu t io n  p ro h ib i t s?

A l  ire m e n  w ho w ro te  th e  C ons ti tu t ion  d id n ’t see  it tha t 
way I lie p roof is con ta ined  in th e  language  of the  C o n s t i tu ­
tion itself '{lie due  process clauses of  th e  Fifth a n d  14th 
A m endm ents  bulb speak o f  th e 'n e c e s s i ty  to  p ro v id e  d u e  
prin r s .  v» In n depnv  ing a p e rso n  of life. /

Q  '  -vmc argue  Itiat w l s n  s o c i e t y  Itself  t a k e s  a w a y  life, th is  
l in d e n s . 'n e t  the  i.vnctl iy o f  life a n d  a c ta  a  p o o r  e x a m p le  for  
rt tlTen*—

A ( I n  i l i '  < i ii it i .11 v T h e  l a w  a n d  t h e  l e g a l  c o m m u n i t y  
in it i Hu ii n  |m i I Ini l i fe  v e r y  c l e a r  w h e n  t h e y  t h r e a t e n  t o  
p . i in  b  i n i i r i l e i e t s  11\ e x e c u t i n g  t h e m ,  j u s t  a s  t h e y  m a n i f e s t  
i l i i ’ii n  - .pe i l  Ini p r n |K T t y  !>>' t h r e a t e n i n g  to  j a i l  o r  fiiti* a 
jm i s o h  lo t  t a k i n g  p i n j x - r t y  i l le g a l ly .

O  Isn ' t  th e io  lh» d x n g e r  o f  p u n l th ln g  th o  w ro n g  p e r s o n  a n d  
t h e n  bo lng  unabto  to  c o r r e c t  th o  In jus t ice?

A Thai possibility always exists, and  it Ix-comes a te rr ib le  
tiling w hen  > nil m ake  n m is take  of  this sort. M axim um  
caution must Im- exert isetl, anil I In- w ord ing  of th e  .statutes 
ought to einlxxtv siuli cau tion  A good exa m p le  is the  
Morula statute , whi< h m akes  it absolute!) clear to  th e  court  11>.iI the  assessment of th e  d e a th  pena lly  i s -  and  should he  
t rea ted  uv—an ex traord inary  ev e n t .

Hut in ll i is tuun lry ,  )o u  w ill search  th e  records in vain for 
t single example of the  w ro n g  jk tso i i  being  execu ted .  I 
know tli 'd tills has b ee n  a l leged  in th e  case of Striino H a u p t ­
m ann ,  who was execu ted  in th e  l . l i idhc i , ;h  k idnapp ing ,  hut 
I am not peisu.iiled that h e  was in d e ed  innocent It has also 
Im-cii alleged in the  caves of Sacco and V im /c lt i ,  hut 1 th ink 
the  ev idence  clearly shows that Sacco was ceilitin l)  guilty 
of those m urders  and th a t  V n n /c t t i  was e x e cu ted  Iiecaiise 
h e —(x'th.qis foolishly—stood loyally by Sacco nnd  refused  
to exculpate himself.

Q  )•  th e re  nay  rea t  p r o o f  th a t  c ap i ta l  p u n i s h m e n t  d c t e r a
Cftmo?

A t h e  e v i d e n c e  o n  t h i s  p o i n t  Is i n c o n c l u s i v e .  F o r  a  l o n g  
‘ UM’, so< io logists  In th is  c o u n t r y  m a d e  s t u d i e s  Ih .  v a i n c  t o  
lli < ( t a n  lusi iin th it t h e  d e a t h  t x ' i i a l l y  d i d  n u t  h a v e  ii d e t e r ­
r e n t  > ter t g r e a t e r  lli.m  t h a t  of lifi* I m p r i s o n m e n t .  H u t  t h e n  
Isaac  l i h ' h .  a n  r r  o n o m c l t i c  imi at t h e  U n i v e r s i t y  o f  F l i i n i -
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N O — “ T e r r i b l y  m i x e d - u p  p e o p l e ”  w o n ’ t  b e  

d e t e r r e d  b y  t h e  t h r e a t  o f  t h e  d e a t h  p e n a l t y

I n t e r v i e w  W i t h  

P a t r i c k  V. M u r p h y

P ro s id o n l  o* t h e  
P o l ice  F o u n d a t io n

Q  Mr. Murphy, why do you oppose the death penalty? ■
A  b e c a u s e  I d o n ’t be l ieve  it would h ave  a significant 

im pact on  cr im e .  It w o u ld n ' t  r e d u c e  it. Iarok at th e  p e o p le  
w e’v e  e x e c u te d  r e c e n t ly — like S teven  T. Judy , w ho  m u r ­
d e r e d  a w o m an  an d  th e n  d ro w n e d  h e r  th roe  ch i ld ren .  
T h e se  are  te rr ib ly  m ix ed -u p  jseople. Tho th rea t  o f  th e  d e a th  
p en a l ty  w o n ’t d e t e r  p e o p le  like that from c o m m itt in g  
m u rd e r .

Q  Not cny ol them?
A I’ve b e e n  a p o l ic em an  for o v er  35 years, and  I ’v e  dealt  

w ith  m a n y  o f  (hcsc 'psycHos. Cops always say, " I ’d  m u c h  •' 
r a th e r  go  u p  against an  e x p e r ien c ed  con than  against a 
psycho, a c razy  k id  w ho  is going to  kill you w h en  you say, 
’f re e z e . ’ ”

W h e n  it’s all ov e r  an d  you 've  got the  handcuff',  on th e m  
an d  th e y ’r e  u n d e r  contro l ,  it l in n s  oi.i that must of th e m  
h av e  had  ho rr ib le  lives— they  w e re  b ru ta l ized  as i l i i ld ren ,  
the ir  old m a n  was an  alcoholic, the ir  m other  a p rostitu te .  
Voir try  to  find out how  such a psycho could have  put a 
bullet in to  that old w om an 's  head , and  von find it's because  
tha t  k id d ix ’sn’l r e sp e c t  life. H e  n ev e r  got m u c h  t o p e d  for 
his ow n life from  others.

Q  Arv you paying that bccauso Of mitigating circumstances, 
that kilter you have described doc3 not descrvo the death 
penalty?

A  No, th a t ’s not w hat I m ean . I d o n ’t w an t to be  
m isunders tood  as excusing  or condoning  crim e. N ev e r  call'  
lire soft on  cr im e. .After all, I’m  a |xiliccm.m. W hat I ’m  
saying is that this k ind  o f  j x t s o h  is too far g o n e  to  Ix* 
d c l e i r r d .b y  th e  th re a t  o f  execution .

Q  Come argue, however, thnt the doath penalty can have a 
gt-nrre! crime-deterring effect on everybody by Increasing ro- 
rpec t for the law—

A If you th ink so, w hy  not go one  s tep  fu r the r  an d  m a k e  
th e  executions public ,  as was d o n e  in th e  old days? If  you 
th ink it is going to  d e te r  o thers ,  why not do  it in a big 
s tadium . In front o f  a la rg e  c row d? I d o n ’t th ink  auylrody is 
seriously advocat ing  that today.

Actually, th e  d e a th  pena lly  m ay well have  th e  opposite  
effect o f  lead ing  to  an  inc rease  in cr im e.

Q  tn what way?
A V iolence lx*gcts v io lence. I believe that m any  police­

m e n  lost the ir  lives in this coun try  in th e  last 10  or 15 years 
because  th e  police used excessive force, inc luding dead ly  
force, in m ak in g  ariesls .  H> analogy, I th ink that w h e n  the  
s ta te  applies  th e  d e a th  |>cna!ty, this supports  v io lence  in  a 
way w h ich  te n d s  to  increase  violent crimes.

Q. tt la often argued, though, that thore was tecs violent crime
* $ - V
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Interview With Mr. Berns ( c o n t in u e d )

go, <■ v.i t n i t  it ■() tin* q u e s t i o n  w i t h  d i f f e r e n t  s t a t i s t i c a l  t e c h -  
ni<jtit*s n n d  (-.nix* to  t h e  c o n c l u s i o n  t l i a t  o n e  e x e c u t i o n  
m a y — a n d  1 e m p h a s i z e  t h e  w o r d  unit/— d e t e r  as m a n y  as 
r i g h t  m u r d e r s .  T h a i  c o n c l i n i o n  g a v e  r i s e  t o  a  t r e m e n d o u s  
e o n t m v e r s y ,  a n d  t h a t  is w h e r e  m a t t e r s  n o w  s t a n d .

Mi a ig u u i r n l  for She d ea th  pen a l ty  is not based on the  
claim that it necessarily reduces  th e  n u m b e r  o f  mure'ers. I 
do think, how ever,  tha t it has a gene ra l  d e t e r r e n t  elToct on 
crim e by p rom oting  law abidingness. •

Q  How do you mean?
A l.et m e  illustrate* w ith  .>11 exam ple .  Whaf. is the  p ro p e r  

I 'uuishmeilt for som eone  like* th e  Nazi war cr im inal Adolf 
I 'jchmunu, w ho was han g e d ?  You don 't  pun ish  an Fich- 
m aun because you w ant to  d e t e r  o thers.  It would  be  foolish 
to think sou  could do  that.  You surely d o n 't  punish him 
liecause sou  want to rehab il i ta te  him. You d o n ’t punish  him 
because you w an t to incapacita te  h im . After all, h e  no 
longer rep resen ts  a p re se n t  dan g e r .  W hat th a t  leaves is 
re tribution, w hich  is in d e ed  an  a l to g e th e r  p ro p e r  purpose  
of punishm ent.  It's a l toge ther  prn jie r  to pay crim inals back, 
and how do  you pay back  som eone  like F ich m u n n  except 
by pu tt ing  h im  to d ea th ?

At the  sight o f  c r im e ,  law-abiding c i t izens feel—and  
ought to feel—a r igh teous anger .  T hat  kind of an g e r  is 
uhsoloteli essential for a d ec en t ,  ju s t  society. L ike love, and 
unlike g reed ,  for exam ple ,  an g e r  is a passion tha t can  reach  
out to o ther  people. It r a n  Ik* a m anifesta tion  o f  ca r ing  for 
other jv o p le .  W e 'd  all b e  lost if ev e ry o n e  r ea c te d  as people 
did in the  case some years  n g o b f  a w o m an  w ho  was scream* 
ing b< cause slu* was b e in g  m u g g e d  and  m u rd e red :  No one 
e\ en Iwatiercd to pick u p  th e  p h o n e  and  call th e  jiqjicc.

Ihgh trous  anger  should b e  satisfied by pun ish ing  the  
i Mi11111.il Iii ibis way, by  rew ard in g  it, you m ay  p ro m o te  
I ns .ibidiiigiiess, which is a gene ra l  d  - le rren t to all kinds of  
c i im e \ u d  in the  case of  particularly  he inous  crim es, the  
.iiigrt i> rightly so in tense  that only p u n f l i r n e n t  by dea th  
\vill \.t!r.(\ it

(1 C o u ld  th e  m a n d a to ry  d e a th  p c r a l ty  b a ck f i re —a» In tho 
case  ol n k id n ap p e r  wtio ,  k now ing  tic  f a c e s  tho  c loc tr lc  chair  
anymay, might d ec ld o  to  m u rd e r  tho  only w i tn e s s  to  his cr lm o?

A Yes, that 1 mild conceivably h a p p e n  O n  th e  o the r  band ,
t h e r e  e  t h e  c a s e  of t h e  inmate* s e n  i n g _____________________
a life s e n i r i i i e  who, know ing  he can- 
: il be exe< n t r d ,  might de i  ide to uiur- 
del .1 gu ild or .1 fellow prisoner.

Q  Do you  think ihn l  ttio m a n d a to ry  
d e a t h  p en a l ly  might  c o n i c  l ime# 1 inke  n 
Jury u n d u ly  re lu c ta n t  to  c o n v ic t  n g  illly 
p e n o t i ?

A I 111 n o t  s u i i '  lli.it t in  d e a t h  p e e -  
ills I c e  ,■ 11 \ m i n e  e l f e r  I 111 ib is  l e g a i d  
lli.ill a n o t h e r  d l . e l l r  f o r m  of p u n i s h  
ir 11 - iit . sm  Ii a> t i le  n i i j i l i s o m n e i l l

O Has It iero b e e n  a m o v e m e n t  a w ay  
trom ttio d e a t h  p en a l ly  In Iho W oM ern 
W o r ld ?

A Yes, but on ibis point l l i e ie  lias 
Ih-cii a split b e tw e e n  the  sophi llcal- 1 1 I lntelleilii.il  and tin* m an in the  
s l i n l  All tin* poll show that the  
professors want In get rid nt the  dea th  
(ten.illy a 1111 the  people  want to keep

: l f tIntorvlcw WithTfr. Murphy (continued)

Drath row Inmates In n Texas prison play a 
game ol chess between thnlr cells.
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at the time when the death penalty was being more widely 
applied—

A I d o n 't  buy  that. It 's like argu ing  that sinee th e re  was 
less e r im e  d u r in g  th e  Depression, it follows that poverty 
and  u n e m p lo y m e n t  h ave  no th ing  to do  w ith  erim e. T h e re  
a rc  factors o th e r  than  lack of  the  d e a th  |x*nalty that ac ­
coun t for th e  r e c e n t  rise in cr im e. T h e  easy availability of 
h an d g u n s—50  million of  th e m — is at th e  h ea r t  of th e  prnb- 
Icin. A nd th e  d e a th  pena lty  w on 't  h e lp  resolve it.

Q  Tho Bible speaks of “an eye for an eye and a tooth tor a 
tooth,” which Implies that the punishment should fit the crime. Ir. 
the caso  of particularly heinous crimes, wouldn't that cntl for the 
death penalty?
A Well, th e  C atholic  bishops of  this co u n try  h av e  com e 

out against th e  d e a th  penalty . So h ave  the  bishops of  Italy. 
So h ave  m any  P ro tes tan t  leaders.

O f  th e  W e ste rn  E u ro p e a n  countries ,  only Spain and 
F ra n c e  still resort to  executions.

Q  Some argue that life Imprisonment Is often a more cruel 
form of punishment than death. Some Inmates have said they 
would profef dea th—

A Yes, I k n o w  som e of  these  fellows h ave  said they 
w a n te d  to die. Hut I still would p re fe r  not to have  th e  st.de 
e n g a g e  in  executions. You know, w e ’re  all h u m a n ,  and 
so m e tim es  w e ’re  liable to n . / k e  a m is take a n d  execu te  lire 
w rong  person .  And that is .something w e  can n e v e r  correct.

F u r th e rm o re ,  if you look at the  history o f  th e  dea th  
p e n a l ty  in this coun try ,  y o u ’ll find that its app lica tion  has 
b e e n  a rb i t ra ry ,  capricious and  discrim inatory .

Q  In what ways?
A T h e  jroor a n d  m inorit ies  te n d  to  b e  o v e r re p re se n te d  

on d e a th  row. I Hacks w ho  kill w hiles  a re  o v e r re p re se n te d  
in re la t ion  to  blacks w ho  kill blacks. T h a t  tells us som eth ing  
alxml tire w ay th e  system  works.

P eo p le  w h o  can  afford expensive lawyers can  beat the  
system  w h e n  it com es to the  d e a th  pena lty  as well as o ther  
kinds o f  p u n ish m en t .

Also, I ’m  a bit o f  a cynical N ew  York cop  I have  found in 
lire w ee d s  th e  bodies  of  m ob  guys b u m p e d  off by o ilier  guys 
in llu* m ob. Those  a re  the  coldest, most calculating  kinds of 
m u r d e r e i  — th e  m o b  bit m e n .  I heir c r im e s  a r e  well 
_____________________ planned ,  very  b a rd  to d e te c t  an d  wit­

nesses d o n ’t talk, so those  a re  not tin* 
peop le  w ho get ex e c u te d  for m urder .

T h e  ones who do get ex e cu ted  are  
o f te n  p a th e t i c ,  m c .i ta l ly  d e f e c t iv e  
people,  or a te  jk op le  who killed a 
w ife, a husband, a lover  in tire bent of 
|iassion

Q  What about uomchody who Is ol* 
ready serving 0 lllo sentence end who 
murders a prison guard? Wouldn’t ttio 
death penalty ho the logical punishment 
for him?

A You’re  k idding yourself  if you 
think tha t by execu t ing  one  o f  those 
types you are  go ing  to  have a p e a c e ­
ful piisnn. Those types really p lace  no 
value 011 their own life. I'd 1 at her  
roucc i i l i . i te  on p re v e n t in g  tha t kind 
o f  o e im r e i ic e  th ro u g h  n  fo im in g  our 
prisons, w hich  a re  unders ta f fed  and 
ovvrciovvded boiling pots.

How do  we it.'-il u i l t l  r l  illli'V 
looking for th 
honestly  d 
ally is one

deal witli c r im e?  I’m 
light answ ers—but I 1 ! \ d ieve th e  rt *alh pen- 

f them . □
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When Am erican U n iversity  p rofessor R ob ­
e rt Johnson m xidcd  last fa l l to  teach a 
course on tho death pena lty , he was amazed 
th a t 75  students signed up— m ore than  he's 
ever had in a class. A po ll found .a ey  favored 
the pena lty  19 to  111 percent with the rest 
undecided.

Johnson saw it. as his jo t)— and mora l 
d u ly — to change that.

"D eath  shou ld  require abso lute gu ilt on 
the part o f  the o lfende r and abso lu te inno­
cence on the p a rt o f  the society," he said.
“ V iolence is a social product Today's
capital o ffenders are inva riab ly  drawn from  
the ranks o f  the underpriv iledgcd and inad­
equate Koch and every one n f  these p e r­
sons ran  poin t to  some m itigating circum ­
stances that relieve them  o f  some cu lpab ility 
fo r their crimes and pa rt ia lly  implicate so- 
cioty in their actions."

L ike Johnson , most academics and the 
college-educated oppose the pena lty , but 
po lls  indicate Unit Americans os a whole 
strong ly support it.

"L ilie ra ls  generally feel gu ilty ," said Ernest 
van den Haag, a Ford Ini m Un iversity law 
professor am i conservative theorist. “ T hey 
th ink Unit sumehow it's their fau lt that 
crimes are being com m itted .. . .  In te llectua ls 
belong to a  class that is not g reatly ondan- 
gered hv m u rd e r . . . .  T h e y  can a ffo rd  to lie 
te rr ib ly  hum anitarian . . .  Peop le who arc 
less educated nnd have less m oney are en­
dangered by vio lent crime."

America's debate on the death pena lly  
encompasses a wide range o f  m ora l, legal mid 
politica l questions o f  the sort that seem ca l­
culated to  raise ideological temperatures on 
both the le ft and right. Som e o f the issues, 
s tun  as whether the pena lly  deters crim inals, 
have spawned intricate scho la rly  analyses: 
cithers, m id i as why the p oo r are executed 
w ith d isp roportionate frequency, raise pa in ­
fu l sociological questions, F ilia lly , there is 
the simple, awesome question o f  whether it 
is ever ugh t to lake  a human life.

C on fron ted  with qoes lions o f i.ucii mag­
nitude, the nation's po litica l and jud ic ia l sys­
tems have been unwilling o r unable to do- 
Im itive ly resolve the nation's capital pun ish ­
ment d ilem ma. The re is litt le  evidence llin t 
this w ill change noon even though six years 
ago the U .S . Suprem e C ou rt deelaretl the 
death p en a lly  c iilis llliititin a l and 35  state 
legislatures passed new dentil statutes bused 
on  the high court guidelines.

W h ile  the fu tu re o l the |H-iialty remains in 
linilnt, its p ros and cons are argued liy  legal 
scholars, philosophers, law enforcement o f­
ficials and socinl scientists as well an ord ina ry 
citi/ens. T h e  debute can lie curl! and in te l­
lectual. w ith complex arguments and em p ir­
ical research, o r highly em otiona l, drawing 
on deep ly held feelings o f  right and wrong. 
F o r the niusr part, the debate “ has licen 
waged on m ora l grounds," w rote Supreme 
Court Justice W illiam  J . I tm m a o  J r. "The 
cun iu rv has debated whether a so 'ic ty  lo r 
which the dignity ut the ind iv idua l i< the 
supreme vn luo'edn , w ithout a fundam enta l 
inconsistency, fo l lo w  the practice o f  delilie r- 
otc ly  potting some o f  ils  inem ls-ni In death .”

Fur H enry Schwnr/.srhild , head o f  (he 
American C iv il l.i lie rfie s  Un ion cap ita l pun­
ishment p ro ject, the answer is an emphatic 
no: "Society shou ld  not lie in the business o f  
killing  human lieings to o l knows what 
|m u rde rers | deserve, '/'he question Is not 
what they deserve, it is what we are entitled 
to d o  to each o the r . .  . W e have seen in the 
2 l) lh  cvntn rv states shed to rren ts am i overs 
o l I iIoihI. W e create |io liticu l institu tions to 
protect and enhance human life , not in k ill 
. . .  Peop le learn (he lesson from  o x c u i li i i , :  
that k illing  s inne lss ly  is an acceptable an ­
swer tu some p rob lem s . . .  N o society that 
believes that can consider itse lf civilized."

The Supreme Court and the
1 £ I 7 2  D e c i s i o n

J u s t i c e  T h u r g o o d  M a rsh a l l ,  

c i t in g  e v id o n c o  t h a t  th o  

d e a t h  p o n a l ty  d o e s  n o t  

d e t e r ,  w ro to  t h a t  it is 

" m o r a l l y  u n a c c e p t a b l e  to  

th e  p e o p le  o f  th o  United  

S l a t e s  a t  th is  l im e  in t h e i r  

h i s t o r y "  . . .

share the cu ria  w ith you. T h is  is the reason, 
and the on ly  reason, you m ust hang,"

Schwunachild ra iled  tho Horns argum ent 
in favor o f re tribu tion  - a n d  by extension tho 
A rendt argum ent— “deep ly dangerous" and 
"prcfaseisL"

" I re a lly  do take o ffense nt th a t,"  said 
Herns. "D oes th a t say tln i U .S . is a liisei.il 
country in its h istory when it executed c r im ­
inals? W as Israe l fascist when it executed 
Eichnmnn? . . .  W as Abraham  L inco ln , who 
signed 2 0 2  death w arrants, fascist?" Herns 
said his support o f  the ponn lty is contingent 
nn its lining app lied nn ly tu the wuntl c r im ­
inals w ithout racial d iscrim inatini'.

“T h o  Ihn ilgh t t in t  m urdere rs arn tu  lie 
given as much right to livu ns their victim s 
oppresses me," w rote van don Hang. “ Never 
tu execute a wrongdoer, regardless o f  how 
depraved Ills  acts, Is to  p roc la im  . . .  no 
human being can Isi wicker; enough to  I si 
deprived o f  life . W ho  ac tua lly  can lielievu 
that? I find it easier In  U liu v e  that those 
who a ffe c t such u view su ffe r from -a  fa ilu re  
o f  nerve,"

Johnson, tlin American U n iversity  p ro fe s ­
sor, said tho u ltim ate pena lty  shou ld lie life*, 
in prison In-cause it ‘ leaves open tho d oo r fo r 
mercy. You can always reconsider ( i f  thcro 
a,-c| d ram atic mid enduring changes o f  ch a r­
acter . . .  nr new evidence.”  Ami John son  nr- 
goes that thn conditions o il death row itse lf 
lire so puin fu l as til constitute crue l utid un ­
usual punishment.

In its 1970 landm ark decision uphold ing 
tho constitu tiona lity o f  the death pena lty  lo r 
m urder, the U .S . Sup rem e C ou rt s |ie c ifiriilly  
endorsed re tribu tion  as "an  expression o f  
society's mural outrage." T h o  lend op in ion  
said while this "m ay lie unappealing In 
many, . . .  it is essential in an orde red  so ­
ciety th a t asks its citizens to re ly  on  legal 
processes ra ther than se lf-h e lp  to vindicate 
•heir w rong s .. . ,  T h e  decision th a t cnpilu l 
nunishmunt m ay ho the app rop ria te sanction

currcrl accidenta lly as tho o ffend e r fled d u r­
ing n ro li lic ry  in a state where 2 98  o f  tho 3GG 
peop lo executed since 19,10 wcro b lack .

I'wii justices, W illiam  J . H rcnnan J r . und 
Thu rgood  M arsha ll, declared tho penalty 
im cnnatilution ii! under any circumstancts. 
“T h e  ca lcu lated killing  o f  n hum an being by 
Iho s la te  invo lves, by its very nn ltirc , a d e ­
n ia l 1 1 the executed person's hum anity," 
wrote llrc n nnn . M arsha ll cited evidonco that 
Iho p en a lly  doesn 't de te r und wtid, “ It 
m o ra lly  unacceptable to thu peop le o f  I lie 
Un ited  S la te s  a t this tim e in Ihu ir history ."

T h o  decision inva lidated death  laws o f  41 
states, tho D is tric t o f  Co lum bia and the fed ­
era l governm ent nnd took m ore than  tKJfl o f f  
de iilli row.

In res|Hinse, 3 5  s la te  leg islatures nnd C on ­
gress d ra fted  new death laws. Pu lls  showed 
increasing concern w ith crim e nnd support 
fo r  tho pena lty .

In its lan dm ark  19711 dcHninn, (no court 
gpproved , by *  7 -to -2  m ajority , d ea th -fo r- 
m u rder laws in Ccnrgin, F lo rida and Texas 
d ratted  in response to its 1972 decision. T h o  
now laws prov ided  fo r “ guided d iscre tion" in 
cap ita l sentencing. Factors o f  aggravation 
and m itigation would ho considered in spe­
cial s> .lancing hearings and Inter reviewed 
by higher courts to safeguard against p re j­
udice.

" I t  is mi extrem e sanction, su itab le  a the 
must extrem e u f crimes," said the lead ojrin- 
ion by Justices S tew art, Lewis F. Pow ell J r . 
m id John  P au l Stevens. " , . .  T h e  concerns 
expressed in [the 1972 dccision l can be met 
by n ca re fu lly  d ra fted  sL itu to th a t (focuscsl 
tho ju ry 's  atten tion  on  the particu larized n a ­
tu re o f  (ho crim e and , , .  ind iv idua l de fen ­
dan t . . .  In this way the ju ry 's  d iscretion is 
channeled . N o  longer can a ju r y  wnntcnly 
and freak ish ly  impixw the death sentence.'

Concurring , Justices W h ite  w-.d W illiam  
I I .  R ehnquix l and  C h io f Justice W arren  F, 
Hurger scolded oppoi, Mils o f  the pena lty foe



" "E xa c tly  ihe opposite , w rote W a lte r BcrrisT 
au tho r o f  'F o r  C ap ita l Pun ishm ent: i f l h c  
and the M ora lity  o f  the Death P e n a lL J ^ ^ c  
execute the worst crim inals "ou t o f  m oru l 
necessity . . .  We w an t to punish them  to 
p a y  them  back |and  hy doing s»'| we dem on ­
stra te that there a rc  laws th a t h ind men 
across generations |and | n a t io n s .. . .  T h e  
c rim ina l law m u s t . . .  lie m ade awe- 
inspiring. . . .  It m ust rem ind us n f the m ora l 
o rd e r hy which a lone we can live as human 
b e in g s .. . .  T o  punish crim inals, even to  e x ­
ecute them , is to acknow ledge the ir hum an­
ity  . . .  as responsible m ora l (icings.*

Perhaps nothing illu stra tes so sh a rp ly  the 
d iffe rence between these two as their views 
o f  Israe l's capture, tria l and execution in 
1961 o f  fo rm e r S S  L ieutenant C o lone l A d o lf 
R ichm ann , who sen t m illions o f  Ruropean 
.lews to the ir deaths. Schwarzschild , a .lew 
who escaped Nazi G erm any a t 14. adam an tly  
opposed the execution. Herns said justice 
demanded it, and it was the passion o f  N azi- 
h un te r S im on  W iosontha l who made him  
realize the m ora l necessity o f  re tribu tion .

In m any ways, the Eichm ann case is the 
u ltim ate teat fo r an opponen t o f  the death 
pena lty— like asking, on  a larger scale, i f  th a t 
opponen t w ,u!d s t i ll oppose the pena lty  fo r 
someone v no had b ru ta lly  raped and m u r­
dered his wife and .1-year-old daughter. R ich- 
maun rro v id c s  the ‘ suprem e justific a tion  o f 
the d -nth pena lty ," w rote H annah A retid t in 
her nook. "R ichm ann in Jerusa lem : a R ep o rt 
ui. the B ana lity  o f  E v il."  She argued th a t the 
justice o f  re tribu tion  fu r the erim e o f  mass 
m u rder m ight have been better understood 
had the judges sim p ly to ld  Richmann:

“ . . .  W e  are concerned here on ly  w ith 
what you d id . and nut with Ihe possible non- 
c rim ina l natu re n f you r inner life  and o f  you r 
m otives o r  with the crim ina l potentia lities n f 
those a round you. You  to ld you r sto ry  in 
te rm s n f a  hard -luck s to ry  | lm l|  there s till 
remains the tact that ynu have carried out 
. .  a po licy " I  mass m u rd e r . .  . And ju s t as 
\o ti supported and carried ou t a policy n f nut 
wanting to -hare the ea rth  w ith the Jew ish 
peop le an il the peop le o f  a num ber o f  o the r 
nations— as though you and y o u r superio rs 
hail unv right to ile teriilitte who shou ld nnd 
who shou ld nut m liiihit the w o r ld —wc find 
that no one, that is, no m em lu ir o f  the 
human race, can lie expected to  want to

in extrem e cases is an  expression o f  tho com ­
m un ity ’s be lie f th a t certa in  crim es are them ­
selves so g rievous an  a ffro n t to  hum nnity 
th a t the nn ly  adequate res|xmse m ay lie the 
p ena lty  o f  death ."

W h ile  ph ilosophers have struggled with 
the m ural im p lications, thu courts have en ­
gaged in a painstaking e ffo r t  o f  the ir own to 
reach a consensus on  cap ita l pun ishm ent and 
when, i f  ever, it was justified .

In 1636 in New Eng land the death  pen­
a lty  was imposed fo r  id o la try , w itchcraft, 
b lasphem y, assau lt in sudden anger, 3odomy, 
buggery and adu lte ry , am ong othe rs . B y  
1850 abo lition is t sen tim ent was strong, and 
g radua lly  laws m aking death  m andatory fo r 
specified crim , l  were elim inated . M any 
states d ropped the pena lty  en tire ly .

B y  the 1930s, the high p o in t o f  executions 
in America, there were 167 executions a year, 
an average th a t dw ind led h i 7 2  a yea r in the 
1950s. Executions ceased in 1967 as o ffic ia ls 
waited to  sec what the Sup rem e C ou rt would 
do.

F o r y e an  tlie  cou rt had avoided the issue 
en tire ly . T h en  in 1972, faced w ith tho in ­
creasing ly u rgent need to  p rov ide som e guid­
ance, it fin a lly  spoke.

In  a narrow  5 - lo -4  dscis ion the cou rt d e ­
clared the p en a lly  wo: being adm inistered in 
nn unconstitu tiono l way because ju rie s o p ­
erating with “ un tram m elcd  d iscre tion " wore 
handing it nut in an  a rb itra ry , d iscrim inato­
ry , even " freak ish " way.

Receiving a death  sentence was “ crue l nnd 
unusun! in the snmo way th a t being struck 
hy lightn ing is crue l nnd unusua l," w rote Ju s ­
tice F u lle r  S tew art. I ly rn n  It . W h ite  added, 
"T h e re  is nn m ean ing fu l basis fo r  d is tin ­
guishing the few coses in which it is imposed 
from  the m any cases in which it is not." W il­
liam  0 .  Douglas said thu death  laws ware 
“ pregnant with d iscrim ination ”  against tho 
b lack nnd poor. "One searches ou r chronicles 
in vain fu r the execution n f u > m em ber n f 
the n lllu en t stra ta o f  this sn c ic i,."

One n f the cou rt's key concerns in 1972 
was (MKtMilila racial d iscrim ination . T h o  three 
cases that b rough t on  the decision— a m ur- 
dei and a  rape in Georgia and u rape in T e x ­
a s - a l l  invo lved lilnek o ffende rs and while 
victim s. T h e  m u rder, a shooting, had 'ic-

a rg u in ^ jth a t  no m atte r how e ffective the 
d e a t h ^ B t y  m ay be os a  pun ishm ent, gov- 
crnmem®Treated and  run  as i t  m ust be by 
humans, is in ev itab ly  incompetent to  adm in ­
ister i t  T h is  cannot be accepted as a p rop ­
osition  o f  constitu tiona l law ." T h e  pena lty  is 
necessary, they said , even though "m istakes 
w ill lie m ade and d iscrim inations w ill occur."

A t the sam e tim e, the cou rt dec la red man- 
_  d a to ry  death  laws unconstitu tiona l because 

they trea t “ a l l persons convicted o f  a  desig­
nated o ffense n o t as un ique ly ind iv idua l 
hum an lieings, hut as members o f  a faceless, 
und iffe ren tia ted  mass."

S taU s  lik e  V irg inh. that had passed m an ­
da to ry  tita lu tes a fte r 1972 qu ick ly  red ra fted  
them  a long  “ guided d iscre tion " lines. V irg in ­
ia's new iaw, pa tte rned  a fte r the new Georgia 
law  app roved  by the Sup rem e C ou rt in 1976 , 
went in to  e ffec t in 1977 , M ary land ’s in 1978. 
T h e  D is tric t never d ra fte d  a new sta tu te and  
in 1980 k illed  the o ld  one. T h e  lo s t execution 
in a loca l ju risd ic tion  was in V irg in ia in 1962.

A fte r the 1976 decision the “ cap ita l pun ­
ishment lia r ,"  os the sm a ll bu t devoted band 
o f  law yer-opponents to  the p en a lly  is known, 
switched to  delay ing tactics and began filing  
every possib le appea l in every death  case. 
F ou r executions have token place, bu t a de 
facto m ora to rium  on  executions in America 
now exists nnd the Un ited  S tates in e ffect 
has jo ined  m ost W estern  nations in cithe r 
d ropp ing  the pena lty o r  le tting it fa ll in to 
disuse.

Nn one knnws how long th is m ay lo s t  
American ju r ie s  con tinue to  send 150 m u r­
derers a yea r to death row, where there arc 
a lready 1 ,009 residents, according to  the 
N A A C F  Legal Defense and Educationa l 
Fund Inc,

"M y  own arm cha ir reading is tho pub lic 
feels com fo rtab le  in having (tho death  pen ­
a lly ! ,,n  R'o hooks," said W ash ington a t t o r ­
ney David R . K en d a ll, who has hand led 
death cases, "b u t there is an enorm ous incr- 
tin anti resistance to  ac tua lly  executing p eo ­
ple."

•Scholars who search fa r tho reasons lie- 
hind the strong  pub lic support fo r the pen ­
a lly  believe that peop le urn concerned by 
crim e nnd that they hope the p en a lly  w ill 
dete r crim inals. “ I th in k  crime in the streets 
and law and o rde r have become a genuine 
concern to  n lo t o f  peop le ,”  said T u ft*  l ln i -



Jeath Peilaity®
j 1 9 7 6  D e c i s i o n

Justice Potter Steward in 
tne load opinion w’in 
justices Lewis F. Powoll J r .  
and John Paul Stevens, 
said that the death penalty 
is “ an oxtromo sanction, 
suitable to the most 
extreme of orimos" . . .

vo ra ily  ph ilosophy p ro fessor H ugo Adam 
Bedau , ed ito r o f  "Tho U cu tli P e n a lly  in 
America."

C C L . i i

D im  the death  |>enalty dete r c rim ina ls? 
Kver since the 18th cen tu ry man o f le tte rs 

D r. Sam uel Johnson  observed p ickpockets a t 
work in a crowd watching a  p ickpocket hung, 
researchers have faced the prob lem  th a t It is 
clear when the pena lty  fa ils to  d e te r hut not 
when it succeeds.

E a rly  studies hy Th o rs ten  S e llin , p ro fessor 
o f  socio logy em eritus a t the Un ivers ity  o f  
I ’ennsy lvania, found  states w ith the pena lty 
had as many m urders j i k I m u rderous as­
sau lts on police as states w ithou t it. M u rde r 
d idn 't decrease when states institu ted the 
pena lty o r increase when they abo lished it.

Executions m ay even cr.cnurugo m u rder, 
said W illiam  J . llow ers and G lenn  I., f ie rc e  
o f  N ortheaste rn  University 's Cen ter fo r  Ap­
plied Soc ia l I le.sen r  h, S tudy ing  a S fi-year 
period in New Y o rk , they found two add i­
tiona l m urders a lte r  each execution and  d e ­
cided executions send messages n f “ lethal 
veiiRunnce.”

Out a 1975 ana lysis hy 'sane Eh rlich  
found each execution in Am erica1 m ay have 
saved ciRht lives hy dctcrrinR poten tia l m u r­
derers. W h ile llow ers und Pierce said the 
study has Ix o n  ca lled in to  question hy nthcr 
research, the Sup rem e C ou rt cone '»d 
death “ undoubted ly is a siRm fican l .. ..c r- 
ront" fo r “ m any”  potentia l murderers.

le n t dctera m en :ui, e f­
fec tually fytm  cntpfh iiting p i fn e s "  .o r t f  an 

i l hy t h / S n p r e n t / f ' o t i r / '  
sc p ry fa is itionsyiih ic li i r  s 
. .  y t t  is possib le to  dikpluy 

ingenuity/f\ arguing u g a i n s . b u t  (h u t is 
experience o r  m ankind is in 

Ser direction ," /
legiskitors depend on ,Such  oxperi- 

ee in passing death' luwa, iuid Ju s tice ./ 
s w r ite  that their n.-tiufm shou ld  n o t be 

viewed^as siimc fo rm  o f  vestigial savagery o r 
ua p u re ly  re tributive (Jnit as| solcmiT judg - 
nriiiils, reasonably based, th a t im position o f
<■ ■ .■     i i ................ l : . - .  -

\

--------t u v <  jcr--------------------------
c lea r ly  racist in  a  vast m a jo rity  
G a ry  K le c k , w riting in th e  American 
logical Review , found  “ huge racia l 
r ia ls ' in death  sentences handed ou t to  
b lacks and  w h iles fo r  rape .because th e  p en ­
a lty  was used to  punish b lacks who raped 
whites in the Sou th . T he re  have been-no ex- ^  
ecutions fo r  rape ou tside the S ou th  or border 
states since 1930, and  today d e a th .fo r  rape 
has v irtu a lly  d isappeared . O n ly  tw o persons 
a re  now on  dea th  row  fo r rape, and  their.-vic- 
tim s were ch ild ren .- In  1978  th e  Sup rem e 
C ou rt outlaw ed the pena lty  fo r naps o f-’an 
a d u lt woman. - *

S tudying  the racia l characteristics o f  those 
who received the death  p en a lty  since 1930, 
K le c k  found  th a t in 2 5  o f  3 8  years exam ined, 
white m u rdere rs were m ore lik e ly  to  receive 
d ea lh  sentences than b lack m urderers. F o r 
the period as a  whole, he p u t the chance o f  a 
b lack convicted m u rde re r receiving a death 
sentence a t  ,9 7 2  percent versus '1.043 percent 
fo r  a white m u rdere r.

In  the S ou th , however, he found  b lacks 
m ore lik e ly  to  receive death sentences fo r 
m u rde r— bu t o n ly  p rio r to  1950; a fte r that, 
the ra te was the same fo r  both b lack and 
white m urderers.

Outside the S ou th  a fte r 1950 , however, 
white m urdere rs had a  higher chance o f  
being sentenced to  death  than b lack m u rd e r­
ers.

“ Every sing le study consistently indicating 
discrim ination  toward b lacks was based on 
o ld e r data from  sou the rn  s ta les," he wrote.
“ . . .  T h e  evidence considered os a whole in ­
d icates no racia l d iscrim ination  in use o f  the 
dea th  pena lty  fo r m u rde r outside the south 
(p r io r to  1950 |."  , j .  -

Bowers and  P ierce, the N ortheaste rn  U n i- 
v e rs i ly  socia l scientists, stud ied death sen ­
tences im posed betweern 1972 nnd 1977  and 
found  ano th e r kind o f  d iscrim ination : B lacks 
who k illed  whites were fa r  m ore lik e ly  to re ­
ceive death  sentences than k ille rs  in- any 
o th e r rac ia l com bination .

W riting  in the jo u rn a l C rim e & D e lin ­
quency, they repo rted  th a t in Gonrgia they 
found  a b lack 3 3  timca os lik e ly  to  get death 
fo r  m urdering a white as fo r  m urdering an ­
o th e r b lack . T h e  same b lack m u rdere r was 
a lso  substan tia lly  m ore lik e ly  to  get death 
than  a white m u rde re r, regard less o f  whether 
the whito m urdered a b lack o r  w h ile . • •

O n tho o th e r hand, a b lack who murdered 
someone n f his own race was substan tia lly 
less lik e ly  to  get death  than a white m u rd e r­
e r  regurdlcsa n f tho race o f  his victim . '•'

Bowers und Pierce attribu ted  th e ir - fin d ­
ings to  tho “ racist tenet; th a t whit* lives are 
w orth  m ore than  b lack lives," a lthough thin 
would not appear to  exp la in  why a white was 
u ilm tnn tiu lly  m ore lik e ly  than a b lack to get 
death  fo r m urdoring  a b lack.

Kleck', who nlao n o led  th a t b lacks were 
“ deva lued" as crim e victim s, added that 
"w h ile  pate rna lism ," o r  the view th a t black's 
a re  “ ch ild -lik e  creatures who were n o t as re ­
sponsib le fo r  their actions as whites," th j^  
h e lp  exp la in  why a w h llo  murdo’ ref'.wouli, . i 4  « >
held  m ore accountab le than a b lack m urqet-

‘  “ deyaj-c r In tho'ia io"vvhore tho victim  was "a * 
ucd* black. ' . (i l,

L iko K le c k ’s, tho D ow crs-P ie rce overa ll 
d ata , i f  n o t b roken  down by race o f  victim , 
ac tu a lly  shows white m urdere rs in Gwirgui 
taken  as n whole twice as lik e ly  to  be sen ­
tenced to  d eu til as b lack m urderers.

T h a t  i* hecawKo there were in G eorg ia a l ­
m ost Kv ico j o  n inny h k fck-on -b lack-m uo- 
d o ra M h e  com b itir .i.o jvTha t Rot b y , fa r  the . 
lowest ( Im h -se n U w t"  ra te— ua a ll o t h e r /  

'm u rdc r'com b ina tjon s taken together. /, 
Bowors and . P ierce th in k  the' cou rt needs 

ta /e n n s id e r . th e ir research because “ either 
d isc rim ination  by ruce o f  o ffende r o r d isp a r­
ities o f  tre a tm en t by race o f  victim  o f  the 
m agnitudes wo have seen, here a re  a direct 
chnJIengo to  the con stitu tiona lity  o f  the 
fncw | cap ita l sta tu tes .”



Supreme Court's 
Deaih-Row Dilemma

N ew  confusion o v er  th e  d e a th  p e n a l ­
ty sp rea d  in early  O c to b e r  w h e n  a c o n ­
v ic te d  m u r d e r e r  r e c e iv e d  a n  1 1 th- 
h ou r  r e p r ie v e  as hr. ’ay s t r a p p e d  o n  a 
d e a th  b e d  awaiting a. filial injection.

U.S. S u p re m e  C. > . t Jus t ice  Byron 
W hite  g ru n ted  th e  unusual stay O c to ­
b e r  5  ju s t  as a  saline solution was be ing  
p u m p e d  in to  Ja m e s  Autry 's  veins  a t  th e  
Texas p e n i t e n t i a r y  in  H u n tsv i l le  to  
p r e p a re  h im  for execution. O n ly  two 
days earlier ,  W h i te  was p a r t  o f  th e  Su­
p r e m e  C o u r t  m a jo r i ty  th a t  ^ e n i e d  
Autry 's  appeal  in  a 5-to-4 ruling.

T h e  swift tu rn a ro u n d  ustonished e v e n  
th e  c o n d e m n e d  m a n ’s a t to rney ,  S tefan  
P resser  o f  the  A m erican  Civil L ibert ies  
Union, w h o  said: " O n  M onday, b ecau se  
he  d id n ’t invoke th e  r igh t  words a n d  th e  
right theory ,  th e  C o u r t  was go ing  to  let 
h im  die. T h e n  h e  said th e  r ig h t  words, 
and  th e  C our t  gave  h im  life."

A utry ,  29, was conv ic ted  o f  killing a 
s to re  c lerk  in 1980 af te r  she iisked h im  
to  pay for a six-pack of beer .

M eanw hile ,  th e  fate  of 1,230 co n ­
victs on  d e a th  rows across th e  co u n t ry  
r e m a in e d  as m u rk y  as e v e , , w i th  p ro se ­
cu to rs  an d  defense  lav >ers alike p u z ­
zled  over w hat to do  next.” 1 d o n ’t know how  to p ro c e e d ,"  said 
Alan D ershow itz ,  a H arvard  law p r o ­
fesso r  w h o  r e p r e s e n t s  t h r e e  c o n ­
d e m n e d  inm ates. H e  te rm e d  th e  Jus-

—  -

Current Quotes

"A very  keen  sigh t and sh a rp  pen  
w hen it co m es  to  the  pow er of evil 
a n d  b a se n e s s  of hum an b e ings."  
Tito Nobol Committee  naming Britain’s  
William Golding, 72, author o f  
Lord ol lha Flias, a s  winner of tho 
Nobol Puzo lor Literature.

"Today’s Moral Majority can  
beco m e to m o rro w 's  p e rse c u te d  
m inority."
Sena to r  Edward Kennedy (D-Mass.) 
reminding a Moral Majority aud ienco  
of tho importance o( separa t ion  o) 
church  and  stale.

"W hen com fortab le  people, 
relaxing a t their country  c lubs, 
dep lo re  the  alleged  decline of the  
work ethic, they  shou ld  no t be 
taken  too  seriously ."
AFL-CIO President Lane  Kirkland 
address ing  the labor g roup 's  convention 
ir. Hollywood, Fla.

Autry was strapped and awaiting lethal In­
jection when reprieve came down.. .

t ices’ han d l in g  of  th e  Autry  case a 
“scandalous spe  tacle of in e p t i tu d e ."

Paul Richwalsky, a s ta te  p rosecu to r  
in  Louisville, said: "W e as prosecu to rs  
look to  h ig h e r  courts ,  especially th e  Su­
p r e m e  C our t ,  for gu idance .  W hat kind 
o f  b a r o m e te r  is this?"

Jus t ice  W h i te ’s sw itch  c a m e  af te r  
A u try ’s new  lawyers raised a fresh c o n ­
sti tu tional issue— w h e th e r  a s ta te  m ust  
rev iew  e/ich d e a th  s e n te n c e  to  m a k e  
su re  it is in  l ine w ith  o th e rs  im posed  
for similar crim es. T h e  C ourt  hours a r ­
g u m e n ts  on  tha t  q ues t ion—raised in  a 
California ca^c—on N o v e m b e r  7.

T h e  Justices h a v e  m a d e  num erous  
a t te m p ts  in r e c e n t  y e a n  to  clarify haw  
th e  d e a th  p ena l ty  can  b e  imposed. Ikvt 
ea c h  t im e  they  dispose of  one  issue, 
de fe n se  lawyers raise u n ew  one. Re­
sult: O n ly  e ig h t  d e a th - ro w  in m a te s  
h av e  b e e n  e x e cu ted  since 1967. □

"In s tead  of a m ean , lean 
d ep a rtm en t, w e’ve c re a te d  a so ft, 
sm m nolent fa tso ."
Sori.-tor Jo h n  D an lonh  (R-Mo.) criticizing 
a propnsed  departm ent ol international 
t rade  and  industry to roplaco tho 
C om m erce  Department.

"N ew s peo p le  a re  being ask ed  to  
put 5 p o u n d s of new s In a
1-pound p ack ag e . You c a n ’t do 
th a t w ithout se rio u s  dam age."
Retired CBS a n chorm an  Walter Cronkita 
lulling b ro a d ca s te r s  that 
their nows stories don 't  provido 
en ough  information.

"This g o e s  a  long way tow ard 
bringing St. Louis into the 
20th cen tu ry ."
St. Louis Mayor V.nconl Schoomuhl 
on  a now law lotting downtown 
stc,, j s  o p e n  o n  Sunday for tho (irst timo 
since 1025.
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GfCfes-Roots War 
Quer Gun Control

F ire a rm s  advocates and  critics are  
fighting  a touch-and-go b a t t le  o v er  gun 
control th a t  s tre tches  from  city halls 
a n d  s ta te  legislatures to  Congress and 
th e  S u p re m e  C o u r t

T h e  Justices o n  O c to b e r  3 left in tact a 
h a n d g u n  b a n  in the  C hicago subu rb  of 
M orton G rove ,  refusing to  consider  a r­
g u m e n ts  th a t  the  m e asu re  violates the  
constitu t ional r igh t  to " k e e p  an d  bea r  
a rm s.” T h e  action  r e m o v e d  a cloud 
over  an t ig u n  m easures  on  the  books in 
several Illinois cities, an d  now towns 
across th e  co u n try  a re  expec ted  to con­
sider similar laws. O th e r  deve lopm ents  
c i ted  by  gun-contro l advocates—

■ A d ec rease  by  o n e  th ird  in Chicago 
g u n  m u rd e r s  in 1982, th e  sam e y ea r  the  
city b a r r e d  n e w  h an d g u n  registrations

■ A n e w  law in W ashington State 
th a t  le n g th en s  a w ait ing  per iod  to  buy 
a pistol a n d  lets police seize guns from 
persons  accused  of dom estic  violence.

■ A fede ra l  judge 's  ruling tha t gun 
m a n u fa c tu re rs  can  b e  he ld  liable for 
d a m a g e  th a t  results w h e n  the ir  p r o d ­
ucts fall in to  th e  w ro n g  hands.

O p p o n e n ts  of gun  control ,  led by th e  
National Rifle Association (N'HA), also 
claim a s tr ing  or n ew  victories hea d ed  by 
last fall's defeal at the  polls o f  a handgun-  
registra tion  p  oposition in California. 
O n  th e  sam e clay, N evada and  N ew  
H am p sh ire  ap p ro v e d  m easures  g u a ra n ­
tee ing  c i t izens’ r ight to  ow n guns, and  
U tah res iden ts  will vo te  next year.

Several cities now  h av e  o rd inances 
tha t  r e q u i r e  residen ts  to  ow n w eapons, 
q lthough  th e  laws are  r eg a rd e d  as sym ­
bolic an d  a re  not enforced.

Only  ho u rs  af ter  the  S u p re m e  C o u r t ’s 
M orton  G ro v e  decision, trustees in the  
Chicago  su b u rb  of Skokie vo ted  4 to  3 
aga inst b a n n in g  h an dguns .  M e m b e r  
F rank  M cC abe , w ho vo ted  no, said pass­
ing an  o rd inance  “ w ith  no  in te n t  to  
en fo rce  it causes c o n te m p t  for th e  law."

T h e  next big local skirmish is ex p e c t­
e d  in  F t.  L auderda le ,  Fla., w h e re  co u n ­
ty officials a re  considering  several gun- 
contro l measures .

T h e  U.S. S ena te  is s tudying a propos­
al to relax federa l cu rbs  on gun  sales—a 
plan  p ra ised  by the  NRA as an aid to 
h u n te rs  a n d  collectors b u t  assailed by 
critics w h o  say it would  allow criminals 
to  ob ta in  guns by mail.

W ith f irearm s used in GO p e rc e n t  o f  
A m erica 's  m urders ,  b o th  sides say gun  
contro l  will be  hotly  d e b a te d  in  1984 
e lec tion  cam paigns. Said tlie NRA's A n­
d re w  K cndzie: " I t  will always be  o ne  o f  
th e  c o u n t ry ’s most volatile issues.” □
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In llic vvuko of a serious crime, justice is swift: Police sift 
the clues and track down the culprit, the prosecutor throws 
the book at him: judge and jury  do their duly, and tho 
criminal slinks off to prison—a social m enace no more.

Then the credits roll and the television show is over. 
Americans turn their attention back to the real world, 
w here things are different.

The real world, w here—
•h In I out or 5 cases of serious crime, there is not even an 

arrest, let alone a conviction.
u O f the  cases in which arrests do occur, some are dropped, 

and just about half end in guilty pleas or convictions.
n O ne law breaker might draw a stiff penalty, another a 

light penalty for the same offense.
a Most convicts serve only a fraction of their prison 

terms before being put hack on the street, and many of 
them  retu rn  to crime.

The rate  of violent crim e has more than quadrupled 
during  th e  last two decades—creating  u n p receden ted  
strains. Police and prosecutors are overworked. Courts are

staggering under heavy backlogs. Prisons arc bursting with 
surplus inmates. The result: b itte r controversy engulfs al­
most every m ethod by which our society struggles to cope 
with lawlessness. Americans are angry. Many of them  be­
lieve that the institutions of law and order somehow have 
com e unglued, exposing them and their families to a grow­
ing risk of death, injury or property loss at the hands of thugs.

Civil proceedings arc arousing fears as well. An explosion 
o f lawsuits has m ade people feel m ore and m ore vulnerable 
to a wrathful passer-by, customer, neighbor, employe, busi­
ness partner—perhaps even one's own child. The crush of 
litigation also has quickened concern about the fees and 
ethics of lawyers, whose ranks have swollen fast.

Vet how the justice system works—how it really works— 
rem ains a mystery to many. People's “knowledge" often 
boils down to a stream of half-truths and lnisimpressions 
gained fror • I lolly wood, TV and newspapers. This prom pted 
(IS.News J-. \Voricl licport to prepare this 24-page section to 
help readers understand procedures that arc designed not 
only to punish the guilty hi .t also to protect the innocent. □

A  v - i i n  o f  Y o u r  L 9 C 3 3
llara is a simple quiz to measure 

how much you know about tho U.S. 
system uf justice (tho answers appear 
below).

1. H o w  m u c h  l i n t s  d o c s  t h o  a v e r ­
a g e  p o f .  : e  o f f i c e r  s p e n d  d e a l i n g  
w i t h  c r i m e ?
A. 76  p e r c e n t ,  B. 15 p e r c e n t .  C. 4 0  to 
GO p e r c e n t .

2. T h e  r . v e r n r : s a l a r y  o l  a  p o l i c e  
o f f i c e r  a f t e r  : i v e  y e a r s  o n  t h e  f o i c o  
i s :
A. S 1 3 .0 0 0 .  B. 3 2 2 ,0 0 0 .  C. 3 1 8 ,0 0 0 .

3. T h e  j o b  o l  a  g r a n d  ju r y  i s  to :
A. W eig h  th o  d e f e n d a n t ' s  guilt or in n o ­
c e n c e .  B. D e te r m in e  w h e t h e r  i n m a t e s  
r;et p a io le .  C. D e c id e  w h e th e r  a  c a s e  
g o  ; s  to  trial.

1. Ihivv m a n y  p e r s o n s  s l a t e d  f o r  
. r ia l  cm s e r i o u s  c r im i n a l  c h a r g e s  
p l e a d  g u i l t y ?
A CO p '" cen t .  D. 10 p e r c e n t .  C. 8 0  

: p a r c o o k

5. T h o  a v e r a g e  t im e  s e r v e d  in p r i s ­
o n  b y  a  p o r r . c n  c o n v i c t e d  o f  a  f e lo ­
n y — n s e r i o u s  c r i m e — is:
A. 2G m o n th s .  0 .  0  m o n th s .  C. B e ­
tw e e n  5  a n d  G y e a r s .

G. H o w  m a n y  a p p e a l s  r a n  f i le d  w i th  
t h e  S u p r e m e  C o u r t  e a c h ,  y e a r ?
A. 7 5 0 .  B. 5 ,3 0 0 .  C. 1 ,500.

7. I I A'J m a y  f e d e r a l  j u d g e s  h e  r e ­
m o v e d  f r o m  o f f i c e ?
A. I m p e a c h m e n t  n n d  c o n v ic t io n  by 
C o n g r e s s .  B. S u p r o r n o  C o u r t  o rd e r ,  Cf. 
D ism issa l  by  th e  P r e s id e n t ,  with S a n -  
a lo  c o n s e n t .

3. W h ic h  c o n s t i t u t i o n a l  a m e n d m e n t  
p r o t e c t s  c i t i z e n s  a g a i n s t  u n r o n s e n -  
cfcl.e s e a r c h e s ?
A. Four th  A m e n d m e n t .  B. F irst  A m e n d ­
m en t .  C. F o u r t . e n t h  A m e n d m e n t .

9. J u n i o r  a t t o r n e y s  in l a w  f i r m s  a r e  
p a i d  ::n a v e r a g e  s a l a r y  of:
A. S 15 ,800 .  B. 8 8 5 .2 0 0 .  C. S26.GU0.

10 .  H o w  m a n y  c iv i l  s u i t e  a r e

b r o u g h t  a n n u a l l y  in  t h e  U n i t e d  
S t a t e s ' ’
A. Abou.' 1 million. D. A lm ost  3 7  mil­
lion. C. M o m  m a n  12 million.

11. W h ic h  s i d e  w i n e  m o a t  c i r o n  
w h e n  a  civil s u i t  is  t r i e d ?
A. T h o  plaintiff— th e  p e r s o n  su in g —  
w ins  00  p e r c e n t  o i  t h e  timo. B. T h e  
d e f e n d a n t  is v ic to r io u s  in 6 8  p s i c o n t  
ol c a s e s .  C. E a c h  s id e  w ins  a b o u t  I ml,' 
th e  timo.

12. T h e  s t a n d a r d  u s e d  b y  j u r l v s  to 
d e c k l e  a  c ivil c a s e  is:
A. T ho  p r e p o n d e r a n c e  o f  tin? e v id e n c e .
B. Guilt b e y o n d  a  r e a s o n a b l e  d o u b t .  C. 
f l ic  ro a n o n c M e -n m n  s t a n d a id .

13. In m o s t  s m c t l - e h i m s  c o u r t s :
A, L aw yers  a r e  re q u ire d  to r e d u c e  
tb.air I ces .  B. D is p u te s  u n d e r  .700 run 
tried. C. W ritten e v id e n c e  is ex c lu d ed '  
a t  all t im es.

'Fi'Gt V'TT if'' 1 1  lo 'o t  'C F  iv p
:v.i :i3u -v;; o ' f  wc -O": T i t
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•190,000 officers ,  p lus
2 1 0 ,0 0 0  s u p p o r t  e m p lo y e s .
O f th is  to??.!. 5 2 5 ,0 0 0  work  for 
local g o v e r n m e n ts ,  1 0 0 ,0 0 0  
for s l a t e s  a n d  7 5 ,0 0 0  for t h e  
U.S. g o v e r n m e n t .  A v e ra g e  
s ta r t in g  s a la ry  for p o l ice  offi­
c e r s  is 5 1 4 ,3 0 0 ;  a f te r  five 
y e a r s .  S 1 8 ,0 0 0 .

C o s ' .  i o  ' i v  '

i

^ J.J CISj
2 3 .0 0 0  ju d g e s ,  p lus  141 ,0 0 0  
c le rk s ,  bailiffs a n d  o t h e r  cour t  
e m p l o y e s ,  h a n d le  civil a n d  
criminal c a s e s .  A bou t  1,4 0 0  
j u d g e s  w ork  in fe d e ra l  c o u r ts ,
8 .0 0 0  in s t a t e  c o u r t s  a n d  
18,0/10 in local c o u r ts .  A v e r­
age* p a y  for s t n to  trial ju d g e s  
is n ea r ly  0 5 0 ,0 0 0 .

f O  1
J 1 .  Jty\

. .  . 1 . J
3 2 ,0 0 0  o m p lo y e s  of training, 
p lan n in g  a n d  c o n s t ru c t io n  
u n i ts  th a t  a f fe c t  all s e g m e n t s  
of  t h e  ju s t ice  s y s te m .

C c . ' t  *o b t . ’p n y

,J li -.’a .  J
2 8 4 .0 0 0  g u a rd s ,  p ro b a t io n  
a n d  p a r o le  o f f ice rs  a n d  o t h ­
ers .  Of  t h e s e ,  1 2 ,0 0 0  w o rk  for 
U.S.,  1 6 3 ,0 0 0  for s t a l e s  a n d
1 0 9 .0 0 0  for local g o v e r n ­
m e n t s .  Typical p r iso n  g u a r d  is 
pa id  a b o u t  5 1 6 ,0 0 0 .

. ' . l O  :  . .
■ ' I
..i

' I t * "  *
■i» )

2 5 ,5 0 0  law y ers ,  including
1 8 ,0 0 0  p r o s e c u t o r s  a n d  7 ,5 0 0  
puulic  d e f e n d e r s ,  p lu s  6 2 ,0 0 0  
in v e s t ig a to r s  a n d  o th e r  a id e s .  
Ol t h e  total,  0 ,5 0 0  w ork  lor 
t h e  U.S.,  2 4 ,5 0 0  for s t a l e s  
a n d  5 4 ,5 0 0  lor local g o v e r n ­
m e n t s .  P r o s e c u t o r s  e a r n  a v ­
e r a g e  of 5 2 5 ,0 0 0 ,  public  
d e f e n d e r s  5 2 0 ,0 0 0 .

O w '  t  : •  * .  •

\ /  '

U.j L A  4 ;  ■ ; ‘ i  V . i  :  . . . J

i _____
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“ Advorsiiry ju r lic s ”  f.iio 
prco 2 CLiiicn r.::r.ljut ciofanjo 
in :j war i h z , i  ia Qovorned by 
iriiricat? rulsc. “ ;:r a <ju;dad 
lour o f u',2  b au iifiJ ld—

W h e n  a  p e r s o n  is a r r e s t e d  fo r  a  s e r i ­
o u s  c r i m e — a n d  i h e  h a n d c u f f s  s n a p  
sh u t  a r o u n d  hi* m i s t s — lie  e n t e r s  a  l e ­
ga l  m a z e  w i t h  m a n y  p o s s ib le  exits .

H e  m a y  f in d  o n e  w i t h in  h o u r s  a n d  
q u ick ly  h e  h a d :  o n  t h e  s t r e e t s .  O r ,  i f  h e  
is o n e  o f  t h e  u n l u c k y  lew ,  h e  m a y  n e v ­
e r  k n o w  f r e e d o m  a g a in .

C r i t i c s  s e e t h e  w i t h  i n d i g n a t i o n  o v e r  
p r o c e d u r e s  t h a t  t h e y  b e l i e v e  g i v e  t | lL. 
g u i l ty  to o  m a n y  lo o p h o le s  fo r  e s c a p e .  
" I t ' s  d i f f ic u l t  t o  e x p la in  to  c r i m e  v ic ­
t im s  t h e  w e a k n e s s e s  a n d  in e f f i c i e n c i e s  
o f  o u r  s y s t e m ,"  l a m e n t s  P h i l a d e l p h ia ' s  
d i s t r ic t  a t t o r n e y ,  F d w a r d  l te n d e l l .

M ost  d e f e n d e r s  a c k n o w l ­
e d g e  t h a t  t h e  p r o c e s s  h a s  its 
Haws, w h i c h  s m a r t  l a w y e r s  
a n d  ja i i i iouso-w i.se  h o o d l u m s  ‘ 
feel n o  c o m p u n c t i o n  a b o u t  
ex p lo i t in g .  Hut t h e y  c o n t e n d  ** 
tha t  w h e n  a n a l y z e d  s t e p  by  
s t e p  t h e  s y s t e m  m a k e s  m o r e  
scum- 111:111 c r i t i c s  a d m i t .

A f t e r  a n  a r i e s t ,  the.  first 
m i l e s t o n e  is a  h e a r i n g  i o  d e ­
t e r m i n e  w h e t h e r  t h e  t/r/rii- 
• ti'iil will  h e  r e l e a s e d  u n t i l  
d i a l  o r  h e ld  in I h e  c o u n t y  
l. I T h e  j u d g e  m a y  f r e e  t h e  
I tsuii  o n  h is  o w n  iriVf.',ni- 
■iiuv. a w r i t t e n  p l e d g e  to  

. .p p o a r  fo r  t r ia l ,  o r  m a y  r c q u i r i  
o f  hail  t h a t  is f o r f e i t e d  if t h e  
l .n h  to  s h o w  u p  in  c o u r t .

In a b o u t  h a l f  t h e  s l a te s ,  t h e  j u d g e  c a n  
<1. n y  ba il  a l t o g e t h e r  i f  t h e  su s p e c t  has  a 
ci im in a l  r e c o r d  o r  s e e m s  to  b e  a  d a n g e r  
to  t h e  c o m m u n i t y ,  In  t h e  res t  o f  t h e  
s! i le s  a n d  in  f e d e r a l  c o u r t s ,  I h e  l a w  
allows d e n i a l  o f  hail  o n ly  w h e n  t h e r e  is 
su b s ta n t ia l  d o u b t  t h a t  t h e  p e r s o n ,  if  
I r e e d ,  will r e t u r n  fo r  t r ia l .  M a n y  ju d g e s ,  
h o w e v e r ,  f a c e d  w i t h  a d e f e n d a n t  p e r -  
c. ived  to  h e  a  soc ia l  m e n a c e ,  d o  no t  
i. itati-  to  s e t  ba il  so h ig h  l l ia l  t h e  su s ­
pect  c a n n o t  p a y  it.

N e a r ly  !J0 p e r c e n t  o f  th o s e  r e l e a s e d  
do h o w  u p  fo r  t r i a l — h u t  m o r e  t h a n  10 
p. t ' r n l  o f  t h e m  c o m m i t  n e w  c r i m e s  in 
llie m e a n t i m e .

i i i e  DA w e i g h s  in. P o l i c e  lay  mil  d i e  
e \ i d  •n ee  t h e y  h a v e  for  t h e  d i s t r i c t  at 
t "  i ■> a n d  h is  a ss i s ta n ts ,  w h o  d e c i d e

w h e t h e r  to  p r o s e c u t e .  T h e  b a s ic  q u e s ­
t io n  t h e s e  l a w y e r s  ask: Is t h e r e  e n o u g h  
p r o o f  to  c o n v in c e  a j u r y  o f  g u i l t  " b e ­
y o n d  a r e a s o n a b l e  d o u b t " — t h e  t e s t  t h a t  
p r e v a i l s  in c r im in a l  c o u r t s ?

In  a  s ig n i f ic a n t  n u m b e r  o f  cases ,  t h e  
a n s w e r  is " N o "  a n d  t h e  c h a r g e s  a r e  
d r o p p e d .  K v e n  if  a  c a s e  is a c c e p t a b l e  o n  
lega l  g r o u n d s ,  p r o s e c u t o r s  m a y  s c u t t l e  
it b e c a u s e  o f  a b a c k lo g  o f  m o r e - i m p o r ­
t a n t  p r o s e c u t io n s .  T h e  m a j o r i t y  o f  l a w  
v io la t io n s  in  t h e  U.S. a r e  n o t  c r i m e s  o f  
v i o le n c e  b u t  le s se r  o f f e n s e s  s u c h  as v a n ­
d a l i s m  a n d  p u b l ic  d r u n k e n n e s s ,  w h ic h  
a r e  o f t e n  i c f c r r c d  to  s o c i a l - s e r v i c c  
a g e n c ie s  i n s t e a d  o f  t h e  c o u r ts .

W h e n  p r o s e c u t o r s  d e c i d e  to  l a k e  a

■. —

I.

D efen d an t  a n d  liia law yer  face  tho judge. Fully 30 p e rc e n t  of  jury 
trials a r e  a v e r te d  o r  cut  Utort hy guilty p leas .

1 deposit 
licensed

e as e  to  t r ia l ,  in a b o u t  h a l f  tlit* s t a l e s  t h e y  
file  a n  in fon iu ilion  w i th  t h e  c o u r t  d a l  
in g  t h e  c h a r g e s .

In  t h e  res t  o f  t h e  n a t io n ,  s e r io u s  c r i m ­
inal a c c u s a t io n s  a r e  f o r w a r d e d  in s t e a d  
to  a  p a n e l  o f  six to  2 3  c i t i z e n s  c h o s e n  to  
sit fo r  p e r io d s  o f  s e v e r a l  m o n t h s  as a 
{•n/nrfjuii/. T h e s e  sess ions  a r e  c lo s e d  to 
t h e  p u b l ic .  T h e  g r a n d  j u r i e s  h e a r  g o v  
e m i n e n t  l a w y e r s  p r e s e n t  d o e m n e . i i s  >r 
t e s t i m o n y  f ro m  m a jo r  w i tn es se s ,

U n le ss  c a l l e d  as a  w i tne ss ,  t h e  d e f e n ­
d a n t  n e v e r  s e t s  fool in Ih e  g r a n d - j u r y  
r o o m  a n d  is n o t  p e r m i t t e d  to  o f f e r  a 
d e f e n s e ,  R eason:  T h e  g r a n d  j u r y  d o e s  
not s e e k  to  d e t e r m i n e  t h e  t r u t h  o f  t h e  
c h a r g e s ,  h u t  o n l y  w h . ' l l m r  t h e r e  is 
e n o u g h  e v i d e n c e  to w a r r a n t  a  tr ia l .

If  t h e  a n s w e r  is "Yes ,"  t h e  g r a n d  j u r y  
v o te s  a line hill - - a n  i n d i c t m e n t  lay in g  
mil  I I n - c h a r g e s ,  In  t h e o r y ,  th is  d e c i s io n  
is m a d e  i n d e p e n d e n t l y  Hut m o s t  e x ­

p e r t s  a g r e e  t h a t  w i th  r a r e  e x ­
c e p t i o n s  g r a n d  j u r i e s  f o l lo w  
p r o s e c u t o r s '  cues .

H y  t h i s  t i m e ,  t h e  a c c u s e d  
m e  c  o f t e n  t h a n  n o t  a l r e a d y  will h a v e  a 
l a w y e r — a r i g h t  o f  e v e r y  p e r s o n  
c h a r g e d  w i t h  a  c r im e .  T h r e e  f o u r t h s  o f  
all  d e f e n d a n t s  c a n ’t a f fo rd  to h i r e  an  
a t t o r n e y .  T h e y  r e ly  o n  p u b l ic ly  p a id  
l a w y e r s  w h o  e i t h e r  w o r k  full t i m e  as 
p u b l i c  d e f e n d e r : ,  o r  a r c  a p p o i n t e d  by 
t h e  c o u r t s  fo r  s u c h  w o r k  p a i l  t im e .

W h i l e  t h e  e s t i m a t e d  2 5 ,0 0 0  l a w y e r s  
m  p r i v a t e  c r im im i l - la w  p r a c t i c e  c a n  s e ­
lec t  t h e i r  o w n  c l i e n ts ,  t h e  ty p ic a l  p u b l i c  
d e f e n d e r  is o v e r b u r d e n e d .  O f t e n  y o u n g  
l a w y e r s  n o  m o r e  t h a n  a  f e w  y e a r s  o u t  o f  
l a w  sch o o l ,  t h e y  g r a p p l e  w i th  -HID e a s e s  
a y e a r ,  o r  m o r e  t h a n  o n e  a  day .

T ru ti i  o n  tr ia l .  T h e  ro le  ol d e f e n s e  
l a w y e r s  in U.S. c o u r t s  i .s just ,i.% c ru c ia l  as 
th a l  o f  p r o s e c u to r s .

In  m a n y  c o u n t r i e s ,  t h e  q u e s t i o n i n g  o f  
w i tn e s s e s  in  c r im i n a l  p r o c e e d i n g s  is 
h a n d l e d  b y  j u d g e s  o r  s o m e  o t h e r  n e u t r a l  
official ,  a n d  g u i l t  a n d  i n n o c e n c e  a r e  
d e c i d e d  b y  a j u d g e  o r  p a n e l  o f  ju d g e s .

U.S. t r ia l  p r o c e d u r e s  a r e  
b u i l t  o u  a d i f f e r e n t  |> rem isc:  
T hat  t h e  fac ts  a r e  b r o u g h t  
o u t  b e s t — a n d  j u s t i c e  b e s t  
s e r v e d — h y  p i t t i n g  o p p o s i n g  

( c o u n s e l s  a g a in s t  o n e  a n o t h e r
b e f o r e  a  n e u t r a l  j u d g e  a n d  
jury .  T h i s  at/re ison j  .w/.v/rwj 

' h a s  d e l e c t s .  F o r  o n e  t h in g ,
t h e  l a w y e r s  a r e  no l  a lw ay s  
e q u a l  in t a l e n t ,  O n e  a t t o r ­
n e y ' s  s u p e r i o r  t r ia l  t a e t i e s  
m a y  o v e r s h a d o w  t h e  s u b -  
s l a n e e  o f  t h e  ease .

W h a t ' s  m o r e ,  a p p e a l s  to  
e m o t i o n  a n d  t h e  w i t h h o l d i n g  
o f  e v i d e n c e  f r o m  th o  o t h e r  
s id e  u n t i l  t h e  last p o ss ib le  
m o m e n t  a r e  c o m m o n p l a c e .  
N ic h o la s  K i t l r i e ,  a  p r o l e s s o r  

ol l a w  al A m e i  ie a n  I h t iv e r s i ty ,  says " t h e  
s i n jrri.se w i tn e s s ,  d o c u m e n t  o r  d e m o n -  
s t r a l i v e  e v i d e n c e "  o f t e n  i n f lu e n c e s  a 
j u r y ' s  f ind ings .

Still ,  m os t  e x p e r t s  a g r e e  w i th  l ’rof . 
A la n  l . )o p  h o w i t z  o f  H a r v a r d  I , a w  
Sch o o l  th a t  t h e  a d v e r s a r y  s y s te m  " g e n ­
e ra l ly  p r o d u c e s  . ic e u r a l e  r e s u l t s "  w h i l e  
s a f e g u a r d i n g  t h e  r i g h t s  o f  t h e  a e e n s e d .

H o w e v e r  a c a s e  c o m e s  o u t  in t h e  
e n d ,  t h e  d e f e n s e  s ta r t s  al a d i s i u h a n  
t a g e .  “ T h e  p r o s e c u t i o n  has  all t h e  p o ­
l ice  r e p o r t s ,  l a b o r a to r i e s  a n d  c o m p e l  
e r s , "  says R ick  W ilso n  o f  Ih e  N a t io n a l  
L eg a l  Aid a n d  D e f e n d e r  A ssoc ia t ion .  
" T h a t  le a v e s  t h e  d e f e n s e  in t h e  d u s t . "

S q u a r i n g  o f f .  A d e f e n d a n t  s first  
c h a u e e  to  r e b u t  t h e  c h a r g e s  c o m e s  at 
t h e  pn'limimnij hem!hr, a c o u r t  s e s ­
sion  h e ld  s o o n  a f t e r  a n  i n d i c t m e n t .  T h e  
p r o s e c u t i o n  j u e s o n t s  e v i d e n c e  a im e d  
a l  e s t a b l i s h in g  a basis  J. *r t h e  c a s e  to  g o
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to trial. The defense may make ^  ■>- ^ j\ testify or will perhaps forget de-
a motion that evidence he ex- tails of the crime. ‘T h e  world's
eluded on grounds that it was J.: i- ,..1 greatest defense attorney is Fa-
seized unlawfully, that the sus- ther T im e,” says Tulsa lawyer
peet's rights were violated during po- Patrick Williams, 
lice questioning nr that some other in- Day of reckoning. O nce the triad

• ' I ' . fraction of civil liberties occurred , date finally arrives, the lawyers match
. • ,J > j These basic protections are  outlined in their wits first in tho em paneling of the

•- • .. the box on p a g e -50. Attorneys for prcsi- ju ry . Its m akeup is vital! because—
, '  n, dential assailant Jolin W. Hinckley, Jr., when the crim e is serious—a unani-

% , w ere able to bar some police testimony m om  vote of 12 ju ro ts is needed to
from his triad because bis lawyer wasn't reach a verdict. Selection can take

- '• J. I present when federal agents first ques* many hours and even ninnv days as the
I -I . ^ 1 ' lioncd him. lawyers question potential jurors on

y ',}. s  • The judge cam dismiss aill or some of their backgrounds and beliefs.
' I the  charges. Usually, lie rules tha t O nce the ju ry  is chosen, the prosecu-

wliile some evidence may I • inadmissi- to r m akes an  o p en in g  s ta te m e n t,
hie, the case can go to Irian. sketchily describing tin; case aigaiiiM

?' • ' ' / 4 Many defendants who lose this first the accused. T he defendant’s attorney
/V  fij ~ ( round decide to pleaid guilty. Often, briefly tells the jury w hat line of de-

a j they can will a reduction in the sever- fense will he offered.
k Vj ity of changes—and thus ai lesser sen- Next, the prosecutor starts cadling

. j ,.,-i lence—hy negotiating ai plea har;’(iin witnesses to build his ease. W hen lie
A r r e s t .  Alter a suspect is apprehended, with tho prosecutor. completes his questioning of each, the
prosecutor and grand jury dccido whether tho Although most guilty pleas come just defense attorney gels a chauice to cross-
case should go to trial. before trial, a defendant can plead examine—an interrogation often used

guilty at any time before the verdict is to attack the witness’s credibility'. Says
in. One Virginia man, fearful of getting legal scholar David N eubauer: " in

, ^  ... . the death penalty, decided to plead cross-examination, eacli side lias the
' guiUy to a reduced m urder charge as opportunity to examine the witnesses’

! ' . .?/ t •; ' the  ju ry  was de libera ting  over his truthfulness, to probe foi possible bius-
'i' ease—only to learn later '.hat the jurors os and to lest what witnesse:: actually

i if-

7

V  y  \ I*  Y'7 had been prepared to r.cquit him. know, not what they think they know.
7 . i i ' . , _ At least Ml) percent of eases end in Then comes Ihe defense's turn to
.V" ?» - 1 ’ ' I " . guilty pleas. Prosecutors thus avoid cost- call witnesses, though it is not obliged
* '- V  ly, time-consuming trials and the risks of to do so and may rely entirely oil cllal-

. 3- ’ t' acquittals. Defendants get lighter sen- longing prosecution evidence.
. Iences than they might have received Many legal battles are fought out of

had they fought to the hitter end the ju ry ’s presence, with both sides de-
' V /*, Cases that do not end in plea bar- hating before the judge wliat evidence

gains before trial rarely go to trial may he presented to jurors.
( / quickly. A survey of 32 metropolitan Although some criminal trials are

' ’. ’ areas hy the National C enter for Stale over in a day or loss, many lake weeks
j  ' '  ;j Courts showed that the median time or months as each side raises a string ol
■ from filing of charges to trial ranged objections to the  o th e r 's  evidence.

/ v ' ■’ from '12 days in Portland, O reg . to Sonie defense lawyers make no hones
—  ■’ •>' nearly u year in buffalo. that they do this partly in the hope that

Court backlogs are only one reason an appeals court later will overturn a
S e l e c t i o n  Of j u r y ,  rtolli prosecution for delays. Defense lawyers often seek conviction because of an erroneous in l­
and dofcnr.n proho Iho altitudes ot jurors to postpone trials in the hope that |>ros- ing hy the trial judge,
carefully lieloro accepting them. cent ion witnesses will decide not to "Wc are obligated as lawyers to do

\
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C r o s s - e : c o m i n n t i o n .
/Q u e s t i o n i n g  o f  *>•: ,  ' • '• ■ ,  Each lawyer h a s  n chanco  to

W i t n e s s e s .  E a c h  . ' k -  - ,s  ■ slinko Iho credibility ol Iho op- I . t  (
7 . , ! \  t position’s  witnesses. , . ' f
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T h e  tuition's juvenile-jus tice :.ys- 
le tu , designed to shield ch-linquont 
youths (m m  the  harsh  t rea tm e n t  giv- 
en  to adult criminals, is doing its job  
too well.

T h a t  is the  view nf critics of the  
juven ile  courts, who con tend  that the  
lenient handling of  youthful offenders 
is as m uch  to b lam e as anything lot the  
surge of violent cr im e by th e  young.

It is an issue on which public  atti- 
tnries have com e full circle in recen t 
decades. Wru-.'i juvenile  courts were  
crea ted  at the  te rn  of the- cen tury ,  
reform ers believed young lawbreak­
ers n eeded  to ire she lte red  in a vari­
e ty  of wavs, in addition to being kept 
apart from adult criminals.

Juvenile-court hearings and  records 
w ere  closed to the  public. A jargon 
was created  so del inquents  would nut 
he tainted hy  criminal-court terms. 
Youths w ere  accused in a "pe tit ion ,"  
not an in d ic tm e n t ,  and  w ere  not 
locked up  without hail but ra the r  " d e ­
ta ined iis their  host interests ." !usl‘>a«l 
of being round guilty, they w ere  " a d ­
jud ica ted  d e l inquen t"  and sent not to 
prisons hut to "tra in ing schools."

Without the. trappings of the  adult

justice system, youths often found 
themselves in court v i th  only a judge, 
a soc ial worker  and 'he ir  parents.

O ver  the  years, critics cam e to b e ­
lieve that this closed system—w hatev­
er  the  in ten t—did not always tr at 
de l inquen ts  fairly. Judges '  phile ;o- 
phies of t rea tm en t varied so much 
that som e youths w ere  sent to prison 
w hen  they should have been sent 
home; o thers w ere  sot free when they 
should have been throw n beh ind  bars.

In a n o '° d  !9(i7 case, h i rr (lim it, 
the  S up rem e C ourt  dec lared  tha t 
youths have the right to a lawyer and 
o the r  legal protections. Since then, 
juvenile-court proceedings have b e ­
come.* m ore and m o re  like adult trials, 
with prosecutor;, defense attorneys 
and stricter rules of evidence. Many 
hearings now are open.

In rec en t  years, 1-1 s ta les h ave  
passed laws to send to adult courts 
ce r ta in  youths u n d e r  IS ch a rg ed  
with serious crimes. After conviction 
there, they may en d  up  in adult pris­
ons. Several oilier states have m ade 
it possible for oven younger chi! 
droit—some as young as 10—to In; 
sent to criminal court.

Nearly o< 10,000 youths a re  jailed in 
deten tion  units each year, e i ther  to 
await trial or to serve •.e!itetu,cs that 
typically run a year or less, Judg.es

send  about fio.OOQ annually to s ta te  
t r a in in g  schools—y o u th  p r iso n s  
w h ere  delinquents spend one  or tv.o 
years, on av era go.

In most states, the  jurisdiction o f  
juven ile  authorities ends at age 2 1 . 
Fo; this an d  o ther  re.eons, young of 
fenders tend  to spend less tim e b e ­
h ind  bars than  adults implicated in 
similar crimes.

Hut the  conditions in places wlie ;e  
juveniles arc  hold are often so p e e r  
that critics say they encourage crimi­
nality. "T he  colls a t  Alcatraz arc b e l ­
ter than w ha t  many of those f i t ’s are  
s i t t ing  in today ,” co n te n d s  M ari-. 
Soler o f  th e  San Francisco-based  
Youth Law Center.

It's too soon to gauge effects of th> 
get-tough drive, analysts say. liar..!:, ; 
m easures  m ay keep  som e violent 
youtli-. off the  streets for ! nig'T per i­
ods, but experts predict that w hether  
the)- rem ain  in jr.. - n i l ;  courts or are 
shifted to adult tribunals, delinqu ait.-, 
will con t inue to be treated  more le­
niently than adr.lt criminals.

Says Louis Me! lardy, dirt c t a r o f  d ie  
National Council of juvenile  and Fam ­
ily Court Judges: "All we 're  tloin ; is 
creating, a new  juvenile-just ice .y-.l- a. 
within I h r  adult system. Young criini 
mils requ ire  .special attention, ar.d 
most will continue to got it."

every th ing  we can to assist out cli­
ents," com m ents  John A ckerm an, pres­
ident o f  the National Association of 
Criminal Defense Lawyers. " I f  we tail 
to tin so, vve should he disbarred and 
ran  be sued for malpractice ."

C n e e  each side lias p resen ted  its ease, 
iiieliuling rebutta l testimony, opposing 
lawyers deliver f t  m il tirnm nriils— p e r ­
orations pulling  the  ev idence  in the 
light they want Iho ju ry  to see it.

Ju ry  ta k e s  tho dr iver 's  sen t .  The 
judge then instructs ju rors  on how to 
upplv tlie law to the  facts. For example,

the  jury  may he told that ii can I inti the  
defendant guilty <>l liisl-dogrce mm  
tier only if the  ev idence shows in tent 
to l.ill anti premeditation. Hy contrast, 
filling someone through  negligence 
constitutes manslaughter, which c a r ­
ries a far lower penally.

Jurors .sometimes are  lolil the range 
of penalties (oi the oflense-; at issue, so 
they have an idea what a finding of 
guilty will m ean to the  defendant.  In a 
lew states, juries recom m end  punish­
m ents  or actually impose tla-m. In o th ­
ers, the  judge  sets the  punishment.

Nearly th ree  fourth, of liiul.  end  in 
guilty verdicts. Virtually all such \ \  r- 
diets are  appealed, If for no o ther  r e a ­
son than that the courts now all r.d 
every  defendant the right to an a t to r ­
ney for appeals as well as for trials.

D efendan t-, held in custody In.T'-'e 
their  ttials begin serving pri on term 
if one  is im posed—while the  appeal . 
pending. .Some of llio.e who were  out on 
bail before trial are locked up once the  
ju ry  re turns a guilty v< rdict, but muny 
rem am  free until a p p e a l ; are exhausted, 

A person can seel; roveisal oi a t on

Tinr.l arguments. Prosecutor nnd 
dotonso lawyer so ok to convince jurors 

that tho evidonco la- 
vers their side.
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J u r y  d e l i b e r a t e s .  Alter the jud-p instincts 
them on iho lav/, |arors must 
d e c id e  w h e th er  ev id o n c o  

z -o . deinonatrates puill huyond "a
Y' ’ '  roasonalilo doubt,"
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Sentencing, tiw
jud;|0 announce:', penalty 
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r f avictirm from I ho tr ial judf: 
then  from an appeals court anti 
then from thn sialc su p rem e  
court.  Separately, civil suits can 
!)e lileci e i ther  in state or federal courts 
seeking release on the  g round  that a 
consaction was contrary  to due. p r w m  
ti/'liiw —a constitutional right not to b e  
depr ived  of one 's  liberty except in ac­
cordance with fair procedures. These 
Italx-H* rorpitv suits—a Latin phrase  for 
"y.m have the  body"— are som etim es 
taken all the way to the  U.S. S up rem e 
Court.

In appella te  proceedings, no witness­
es are called, and th e re  is no jury . T h e  
judges simply review the  transcript of 
the  trial, read lawyers' briefs and  listen 
to their  oral argum ents.

Post trial m aneuve ring  can drag  on 
four o r  five years o r  even  longer. A task 
force appoin ted  by Atty. Gen. William 
I Tench  Smith repor ted  in I US I that 
"public confidence in the  criminal jus- 
tiee system tends to be  eroded  by a 
perception that the law allows a v ir tu­
ally endless stream of  attacks on the 
conviction."

Appeals courts also com e u nder  a t ­
tack for reversing criminal convictions 
on technical points. However, only a 
small pe rcen tage  of guilty findings are 
in fact reverw d.

C o n to u rs  of a c rackdow n . C o n ­
gress, slate legislatures and the  courts 
themselves have paid increasing a t te n ­
tion in recent years to dem ands  for 
( riiilin.tl-jii lire  iv-formx.

High on tlie agenda is speeding  up 
the  hand l ing  of cases. C h ie f  Judge  
Law rence II. Goeke oi New York Stale, 
citing the doyen postponem ents  that 
occur in the average criminal trial in 
New York Gily. has launched a crack­
dow n Oil <lel.ivs lli.it lie hopes v\ ill be a 
model tor the  nation.

Declares (.’nuke: "Judges I' ivv got to 
stiffen up  and not give in to the ‘easy 
come, easy g o 'co m  l system favored by 
the  lawyers."

In IfJT-l, Congress passed a law r e ­
quir ing  trials within IHO days of a fed­
eral indictment; most states now have 
similar rules, but the  defendant may 
give up his right to a speedy trial, hop­
ing, that a delay will benefit him or her. 
"Speedy-trial guidelines have had little 
impact because they are not enforced," 
says Alexander Ail,man of the  National 
C e n te r  for S tale Courts.

Kcfovmcrs also want to c lam p down 
on appeals. Among changes being con­
sidered in Congress and some slates 
an- limiting conv id s '  right to Hie //<//'<•• 
•vs i'tn'i>n\ suits and  pu tt ing  lime limits 
on steps in the appeal similar to the 
speedy-trial laws now on Ihe hooks.

O thers  would lessen th e  restrictions 
on vvliiii is admissihi • as evidence.

Alaska has e l im in a te d  plea 
b a r g a in in g ,  a n d  so m e  local 

• prosecutors h av e  curtailed the 
practice, especially for aggra­

vated  offenses.
Says Robert Macv, district a t to rney  

o f  O k lahom a City: " I f  th e  d e fe n se  
wants to accept my recom m enda tion ,  
fine, bu t  I don ' t  bargain."

Even so, few sw eeping  changes arc-

him
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ikely in what have  com e to b e  re g a rd ­
ed  as basic A m erican rights.

"D u e  process of law was the  weapon 
used against arbitrary, capricious and 
unreasonable acts by g o v ernm en t  offi­
cials,” declare.-, critninal-lavv expert Isi­
dore  Starr. “ It may perm it  som e cr im i­
nals to escape their  just deserts, b u t  i: 
also protec ts  the  innocent. T he  p r inc i­
p le should not be  changed  lightly.” □

Americans accused of cr im e enjoy 
a wide a rray  of legal protections 
rooted in the  U.S. Constitution and 
the  body of com m on law inheri ted  
from England.

T h e se  sa fe g u a rd s—in te r p r e te d ,  
r».inter p re led  and  a m en d e d  over the  
decades hy the  courts, Congress and 
the  slate legislatures—"are  ex tended  
to defend:mts not because wc- sym pa­
thize with the ir  actions bu t  because 
in uphold ing  the ir  rights we protect 
o u ro v v n / 's ay s ju d g e  Dam on Keith of 
th e  U.S. Court o f  Appeals for the 
Sixth Circuit.

Still, t h e r e  a re  sh a rp  divisions 
over  how broad these protections 
.should be. Some critics assert that 
the  courts have applied them  so 
svveopingly that th e  legal system 
now  favors defendan ts  mul.il>.

For a look at key eriminal-lavv is­
sues and the  ( I .b a te  over  them  —

No unreasonable  s, arches. Since
I i)i)l, the  S uprem e Com't has rilled in 
a series of cases that ev idence o b ­
tained by police in violation of the 
Fourth A m endm ent cannot lie used 
in court.  To p ro tec t  people against 
" u n r e a s o n a b le  se a rch e s  an d  se i­
zures," the  Constitution i ctjitire.s p o ­
lice to get a warrant from a judge 
before invading privacy in pursuit of 
evidence. T h e  Justices have ln-hl that 
warrantless searches can b e  m ade 
only hi connect inti with an arrest or 
w hen  an object is in plain view.

Police officers complain that the 
Court lilts not provided clear and 
consistent guidance. For example, 
the  Justices ruled that officers need 
a w arrant to search containers in .ut 
automobile ,  and  thou just a year lat­
er  reversed  themselves.

Clitics argue  that ev idence gath­
ered  in good faith should be jd m iv i -  
ble even  if seized in violation of 
co m t- im in d . i tc d  p ro c e d u re s ,  D e ­
fenders of cu rren t  law say this would 
spur undue  intrusions on privacy.

Sclf-iiuiiminatimi ban, T he  Fifth 
A m endm en t  provides that a person

cannot be com pelled  "to  be  a w it­
ness against lhmself." T he  S up rem e 
Court ru led  in Ihe 1008 case of Mi- 
raw l/t r. Arizoiiti that before ques­
tioning suspects, police must tell 
th e m  of the ir  rights to rem ain  silent 
and to have a lawyer p re 'e i i l .  St-st-•- 
in c u ts  o b t a in e d  u n d e r  c o e rc io n  
w e re  d e c la re d  inadm issib le ,  an d  
some convictions have been  o v e r ­
tu rned  oil this basis. Asserts Ch ief  
Justice Robert Donnelly of  Missouri: 
"Tin: M im tid n  rule is an exam ple of 
t ipping the  balance in favor of the  
accused."

P ro p o n e n ts  say the  p r o c e d u re  
keeps law oflicer.s from abusing p e r ­
sons in custody. "I wouldn 't w ant to 
see the third d eg re e  com e b a d  
says one prosecutor,

Presumption o f  iimnrcitcc. U nder  
English com m on law, accused p e r ­
sons arc  p resum ed  innocent until 
they plead guiily or a re  tiiod and 
t-onviclcd. Traditionally, they vvere 
seen as entitled to release until Iri-i! 
unless th e re  w ere  grounds to believe 
llicy would Hue.

b e c a u s e  m a n y  c r i m i n a l s  o f t e n
i.-nn-init c r i m e s  vvliile o n  ba il ,  h o v  i v- 
e r ,  t h e  t r e n d  in  I h e  IJ..S. h a s  beep  !'» 
giv e  j u d g e s  I l ie  p o w e r  to  d e n y  ba il  I ■ 
suipeet ' i -  e o m i d e i e d  d a n g e r o u s  t o  
t h e  c o m m u n i t y ,  ( e v i l  l i b e r t m i r .u s  
o p p o s e  s u c h  " p r e v e n t i v e  d e t e n t i o n "  
as c o n t r a r y  to  t h e  p r e s u m p t i o n - o f -  
i n n o c e n c e  p r i n c i p l e .

O t h e r  d e fe n d a n ts*  r i g h t - — ali 
widely aceeplr. I: 

a T h e  Sixth A m e n d m e n t  l ives 
defendan t • the  i ight to a trial "by m 
impartial ju ry ,"  

ri T h e  l-'i*i‘ i A m en d m en t  ptohib* 
its d o u b le  je o p a r d y — bein g  tr ied  
move, than once on llu .am • i-bai 

u U nder  a traditional d 'V liinn  > I 
adversary justice, wil.ie,; >•; may tes­
tify only to what they  know lira  
hand. Hearsay— ecotnibiHul i.ii'nr- 
matioii—is iiiadim-. able bec.m- • Ihe 
o ther  side cannot cross-examine l! 
source.

i  T h e  '.ell-incrimitinlio-i I .an al -.i 
bars disclosing a defendan t 's  cr im i­
nal r e c o r d  In ju r o r s  u u h s s  h e  
(•homes to testify i:i hi.sOv.o defen-o
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i  s  n o  v / o n d a r  t h e  f o r c e  

b l u e  d o n ’ t  c n t c h  m o r  

T h e i r  b u d g e t s  c o n t i n u e  t o  g o t  

t i g h t e r  e n d  c c c i s t y  k e e e s  

g i v i n g  t h e m  e : : t i  a  c h o r e s .

For America’s p o lc e ,  the  rise of vio­
lent c r im e during  most of th e  last two 
cl ':aclos is only headache No. 1.

l ’olice officers are expected  not onl” 
to collar lawbreakers but perfo rm  a 
wide array of o ther  com m unity  roles as 
well, from arg u m e n t  se ttler  to dog- 
cutcher. T hey  arc  w hat one ch ief  calls 
with pride, “do-cverything guys,"

Vet declining revenues  and  new  fe i- 
eral priorities have caused m any  p e ’ice' 
forces to shrink even  its population, 
cr im e volume and paper  work swelled.

"Police work used to be  a very  co m ­
fortable world in which w e  did pretty  
much what we pleased," says M inne­
apolis Police Chief  Anthony Hon/a, a 2 ‘J«year veteran  of law e n ­
forcement, " l in t  the  pres­
su re  o f  s t r e e t  c r im e  has 
changed  all that and c re a t ­
ed heavy dem ands  for im ­
proved pet fnrrnance.”

To meet the  challenge, a 
n ew  b r e e d  of  co p  has 
em erged ,  far hcltoi trained 
than his predecessor o f  only 
10 years ago. T h e  language of 
police chiefs now includes 
such busines .-school te rm s as 
"cost analysis" and "m an a g ­
ing by objective.” T h e  c o m ­
pu te r  is becom ing as s tan­
d a rd  a p ie c e  of  po lice  
equipm ent as the  .0 8 special.

T h e  m o d e r n  m a n a g e ­
m e n t  techniques and  now 
technology have teen graft 
ed onto  wlial is probably the 
most decentra lized  iaw-en- 
forcefnmit network in thu 
world, a jum ble  of overlap­
ping jurisdictions.

Since th e  first full- time 
professional foot patro lm an 
was ass igned  his bea t  in 
M anhattan in 1815, five lev­
els of authority  have grown 
up: Municipal forces, rang­
ing from New York City’s 
23,351 sworn officers to any 
n u m b e r  of  o n e -c o n s ta b le  
h am le ts ;  c o u n ty  s h e r i f f ’s 
units; stale police forces, of

42

ten dubbed  " the  highway patrol"; na- 
tional-govcrnment agencies, of which 
the  Federal Bureau of Investigation is 
only the  best known, and m any  in d e ­
penden t,  specialized police units such 
us housing, transit and park police.

Illustrating the  potential for chaos in 
such a system, an  Encyclopaedia Bri- 
tanuicu w riter  c reated  a hypothetical 
European  who is studying in Galifor- 
• picks up a young w om an in N eva­
da, brings her  hack to cam pus and 
m urders  her. T he  investigation could 
involve university police, tow n police, 
a county  sheriffs  office, the  FBI b e ­
cause the  criminal crossed sta te  lines, 
im m igration  authorities  because  th e  
suspec t is a foreigner and, if th e  w om ­
an used drugs, narcotics agents.

T h e  sheer num bers  of police un i 's  in 
the  U.S. boggle the  mind. T h e  FBI r e ­
ceives annual cr im e reports from m ore 
than 15,1)00 units large enough to keep  
such data. In addition, the re  may be  as

flew York olliccr on his beat. Pressures on police ere mountin'.

I

m a n y  as 3 ,000 sm a lle r  
forces. At the  federal lev­
el, the re  are a r ined  law- 
enfo rcem ent and  investi­

gative officers opei iting in m ore 1'ian 100  agencies.
W h e r e  most A m ericans live and 

work, though , the  backbone of law e n ­
forcem ent is the  local cop, who rep re ­
sents th e  overw helm ing  majority or the  
e s t im a te d  100,1100 sw orn  fu l l - t im e  
peace  officers on duty nationwide. Af- 
firmaUve-aclioii efforts have brought 
w om en  in to  law enforcem ent in recen t 
years, h u t  05  p ercen t  of U.S. police offi­
cers a re  male.

Many p eo p le  think of police work as 
h igh ly  d a n g e r o u s ,  and  th e r e  is no 
doubt tha t  it can  he fatal—about 100 
police officers die each year j*i work- 
rela ted  incidents.  Still, ihe law- ,-nforce- 
m c n t  d e a th  r a te  is about half  that 
am ong construction  workers, miners, 
farm laborers and firefighters.

Police ca reers  would he  riskier if offi­
cers spen t  all the ir  time patrolling (lit: 
s treets  and  answering crune-in-prog- 
ress reports.  In all forces except the 
smallest, how ever,  there are  o ther  spe­
cial lies to  he.staffed, among them  traffic 
control, d e tec t iv e  woik, bomb disposal, 
SWAT co m m an d o  type operations, j u ­

venile delinquency, records 
and communications.

The W ashing  ton -based  
Police Executive Ilcsouich 
Forum has found that, as a 
n a t io n w id e  a v e ra g e  in 
towns of 5I),()0U population 
or m ore only 45 officers are 
ac tua lly  on palro l in the  
s tree ts  out of every 100  on 
du ty  at a given time.

Crirno ilnvj. O ilier studies 
have shown that police offi­
cers now spend only about 
15 .percent of their  t im e 
dea ling  with crim e, llival 
dem ands  vary from filling 
o u t  r e p o r t s  to  h a n d l in g  
complaints about uncollect­
ed  t ra sh  a n d  a n s w e r in g  
medical-emergency calls.

Police always have had to 
juggle  such diverse duties, 
But only recently have they 
had  to co n te n d  with the  
shrinkage of budgets  that 
has com e with economic r e ­
cess ion ,  r e d u c e d  fed e ra l  
aid—including abolition of 
the  federal Law E n fo rc e ­
m e n t  Assistance A dm inis­
t r a t io n —and, iu som e in ­
s ta n ce s ,  v o te r - d e m a n d e d  
cuts in properly  taxes.

New York City’s force d e ­
clined from 27,032 sworn 
officers to 23,351 over five
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M aryland S ta t?  Po lice  unit e v a c u a te s  nn In jured  p e rso n ; patrolinr.il w rites  a  trn ilic  ticket. Pol.ee a re  only part-tim e crim e ligltlerr.,

years. Philadelphia, Los Angeles and 
lloston have all lost personnel,  while 
ever  sprawling Dallas has 1,890 offi­
cers, only 22 m ore  than in 1077.

T h e  average-s ized  U.S. force  d e ­
creased by nearly S p e rc en t  be tw een  
1078 and 10S1—from ISO to 120 e m ­
ployes. T h e  ra le  of serious cr im e rose 
by 22 percen t in approximately Ihe 
same period.

T h e  upshot: Hassled cops m ade ar- 
i: t.  iu only 10 percent of the  13 mil- 
lion-plus incidents of violent crim e and 
serious properly  theft last year. In -I 
out of 5 cases, the culprits never e n ­
countered  a prosecutor, let a lone a Jury 
or a .jail. T h e  wheels of just ice had no 
chance to grind.

Although serious cr im e d ropped  by 15 
percent in the  first half of I0,'i;\ the rate 
remains so high that iu h ig h c r im e  u r ­
ban areas most reports  of lesser offenses 
a rc  filed and forgotten T h e re  a re n ’t 
enough officers to investigate them  all.

W hat’s more, prosecutors throw  out 
a substantial n u m b e r  of arrests for lack 
of evidence. Traditionally, police offi­
cers have been rated  on tho n u m b e r  of 
"cul.ars" they m ake—not on w hether  
the  charges can be m ade  to stick.

Assembling a prosecutable case takes 
skill and perseverance that not every 
"llicer lias. Studies have shown that lii 
p o r te n t  of th e  typical force m akes 
more than half of the  arrests that load 
to convictions.

Mew brood. Despite the  array of 
problems facing lllern, police leadeis in 
many areas arc  upbeat about th e  future.

One reason for the  optimism, says 
( ’lii.-f K enneth Medeiros of ltismnrek, 
•VI.'., a 2 2 -year police veteran ,  is 'V ,i 
'T ie  level of intelligence, ediica 'lou 
■u.d professionalism lias risen in the po ­
ll- - com m unity . And the  screening 
pioivss has improved. C one is the day

w hen you'll line up  the  applicants, look 
Ibr the  biggest, m eanest one and give 
the  badge and gun tc him."

In 1969, only 10  states requ ired  even 
m in im um  training for police recruits. 
Today, all do so, with at least 120 hours 
of basic t ra in ing  m a n d a to ry  e v e r y ­
w here  and  m uch  m ore in some states. 
Course topics showcase the  changing 
d em ands  of police work: Crisis-iuter- 
vention inethuds, criminal law and  job- 
stress problems.

I’,Veil new er  is a drive to make high- 
quality work uniform throughout the 
country  by offering a seal of accredita­
tion to forces that qualify. .Sponsored by 
top  police-leadersliip groups, the  Wash­
ington-based Commission on Accredita­
tion of Law Kiil 'mcement Agencies is 
field testing about 1,000 prori dures. 
T h e  guidelines deal with subjcclssuch as 
collective bargaining with increasingly 
militant police unions, working with 
prosecutors and the  courts, and m in i­
mizing use of deadly force.

Thu pollce-lnutality issue is a soureu 
of  strain iu many depar tm en ts .  The 
Justice D e p a r tm e n t  gets m ore  than10,000 complaint!; annually of officers 
killing or beating someone without suf­
ficient cause, o f  which as m any  as 100 
are  serious enough to w arran t federal 
prosecution. O thers  arc  charged  in lo­
cal courts or nam ed in lawsuits tha t at 
times lead to ig dam age verdicts.

Law-enfoicement leaders insist that 
th e  b r u ta l i ty  p r o b le m  is w a n in g .  
W he the r  this is true  or not. a w arier 
b reed  of cop clearly has com e on lliu 
scene. In Passaic Township, N.J., for 
exam ple ,  police v id e o ta p e  booking 
p rocedures—and let tile suspect know 
it, Several officers record all potentially 
tense stree t encounters  with pocket 
tape  recorders. "In many places," c o m ­
m ents  Passaic Chief Howard llunyon,

"people sue the  police for just no rea ­
son. In our area, the police arc stat ting 
to sue such people hack."

Police work i. being s ticngll iened by 
ic of com puters  for paper work and by 
division-^!-labor cooperation  am ong 
neighboring outfits, A small town unit 
might patrol on its own bu t use the  
.sheriffs com putet and ambulances.

Above all, however, law officers are 
striving to rev ise  the police-communi­
ty working partnership  that p receded  
the  c rum bling of Ihe inner cities and 
the shift from loot patrols to squad cars 
that occurred  in the I9!50x and l!)W)s.

"Mot our  Job nlorto." In towns small 
and large, citizens' are being asked to be 
I Ik* eyes and ears of the law--indi\ ideal­
ly or  through watch groups—and to look 
out for each o ther  as well. O ne example 
is the  growth of telephone networks 
am ong senioi citizens, Says lli.anari k's 
Medeiros: "W e're  going, back to the pub- 
licand saying, 'Look, folks, this is not our 
job alone. W e're  the professional'., but 
you've got to help.’ "

Police a re  reek ing  to re establish 
themselves in com m unity  life, aiming, 
as Houston's Uiiiof Lee brown puts it, 
“ to utilize the concept of the  foot p a ­
trol in a motorized 'Vay." Houston, 'ike 
some o ther  municipalities, is- decent nil 
izing its force, giving patrol officers 
long-te rm  assignments to pa r l in i l .u  
neighborhoods and requit ing them  to 
hone up on local problems and build a 
network of contac

L eadersof law oi te e m .a i t ,>.<> as ta r t  
lias been m ade toward blending now 
techniques and old-time enthusiasms.

Vet the  outlook lem aius uncertain as 
the  m odern  cop struggles to be crime- 
fighter, w atchm an , psychologist and 
"Mr. Kix-lt" all w rapped  into one— 
while the  police share of public ie v e ­
nues grows smaller and smaller. □
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M o s t  d i s t r i c t  a t t o r n e y s  e r e  

t h e  c o u r t r o o m  c r u s a d e r s  t h e y  

r . i o  d e p i c t e d  t o  b e .  B u t  t h e  

j o b  h a s  a n o t h e r  c i d o  t h a t  i n 2 
p u b l i c  k n o w s  m u c h  t e s s  a b o u t .

T h e  nation's prosecutors, stung by 
charges tha t  they bargain justice away 
in the back rooms of the  courthouse, 
are  expe r im en ting  with n ew  ways to 
crack d ow n  on criminals.

These IS,000 lawyers perform  one of 
thu most powerful, but least visible, 
roles in th e  justice system. As Prof. 
Jam es  V o re n b e r g  of  H a r v a r d  Law 
School pu ts  it: "T he  fate of most of 
those accused of cr im e is d e te rm in ed  
by prosecutors, but typically this takes 
place out o f  public view.”

Although the  arrests  police m ake  
and the sen tences judges impose get 
most ol the  at tention ,  it is th< prosecu­
tor who decides which cases go to 
court and w hat law violations a re  cited.

Crand  ju r ie s—citizen panels that re ­
view crim inal cases before  they arc 
filed—evolved centuries ago as a check 
on p rosecu to rs '  au thori ty .  Hut they 
rarely have served that purpose well 
and nowadays are used routinely in 
only half th e  states.

Violations of federal law range from 
such white-collar crimes as tax evasion, 
fraud and bank em bezz lem en t  to d rug  
peddling, kidnapping and  racketeer­
ing. Tliesi iii liactions a re  prosecuted 
by !M U.S. at torneys around the c o u n ­
try—appo in ted  by the  President—and

;
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by 1,900 assistant U.S. attorneys 
and  neat ly -100 Justice D e p a r t ­
m e n t  lawyers, who are based in 
Washington, D.C,

Hut most offenses, fron m u rd e r  and 
o the r  violent crimes to sh splitting, are  
prosecuted  in state courts ty sl ue 's  or 
district attorneys, who a re  dec ted  by 
th e  voters.

DA's a rc  the  most political figures in 
law enforcem ent. The job sometime - is 
a springboard to higher office and just 
as often is fought ox er  by rival political 
factions de term ined  to p rev e n t  investi­
gations of themselves or their  allies. 
"T he  biggest m yth  about prosecutors is 
tha t  they charge people for malicious 
reasons," according to D ean  John  Jay 
Douglass of the National College of 
D is tr ic t  Attorneys. " I 'm  m o re  co n ­
ce rn ed  about what they don 't  d o —by 
failing to  inves tiga te  o r  dism issing 
cases—than what they do."

O f the  some 2 million serious crim i­
nal cases filed each year, not 1 case in o 
actually goes to trial. The o thers en d  in 
dismissals or guilty pleas. Critics charge 
tha t prosecutors all too often  settle for 
pleas to lesser charges than the offense 
warrants.

Typical case; A m ugger gravely in­
ju res  his victim and is charged  with 
both  robbery and assault. A prosecutor 
agrees to  drop  the assault count if the 
suspect pleads guilty to robbery. That 
avoids a trial but also reduces  the maxi­
m um  penalty—a result that max anger 
cr im e victims and others.

For their  part, many prosecutors as­
sort that the large vo lum e of cases 
leaves them  no choice but to plea bar­
gain in many instances. O th e r  DA’s say 
plea bargainin ' is appropria te  only if a 
p r o s e c u to r  d iscovers  t lt.it lie ca n ' t  
p rove an initial charge. “T he  public 
lias the  notion that prosecutors a re  giv­
ing away the store, hut i t ’s not true,"
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A big pa r t  o f  p r o s e c u to r s ’ w ork  Is o u t s id e  cour t ,  superv is ing  ga ther ing  o f  ev idence .

says District A ttorney Edwin 
Miller of San Diego. "And if

 1 anyone  docs go too far, lie must
answer to  the voters."

T he  public image of prosecutors is 
largely shaped by television programs 
and  the  movies, in which they are  por­
t ray e d  b a t t l in g  defense  lawyers in 
court.  T hat  is p a r t  of the ir  job, but most 
of the ir  work is behind the scenes, 
overseeing the  gathering of evidence.

In the  past, district attorneys often 
w ailed  for police to com e to them  with 
p ro o f  o f  w ro n g d o in g .  T h e n  th e y  
t cached  a decision on w hether  a ease 
was w orth  taking to court.

Today, prosecutors increasingly in­
struct detec tives  on xvhat evidence is 
n ee d ed  to win in court.  In complex 
cases, they supp lem ent police with their 
own investigators. Says Los Angeles 
C ounty  prosecutor John  Van de  Ivarnp: 
"W e c a n ’t rely totally on police. We end 
up picking up  the  ball in many cases."

T a rg e t :  T h e  h a rd  co ra .  S im u lta ­
neously, district attorneys tire s tepping 
up the ir  efforts against "career  crim i­
nals"— those with long records who 
com m it num erous  crimes.

U used to b e  that chronic criminals 
often w ere  out on L til com mitting new 
offenses while their  cases moved slowly 
through the  courts. This still happens 
.sometimes, b u t  prosecutors those days 
tend  to assign such cases to their  best 
aides, with instruct ions to handle them  
promptly . "W e're  getting these ca j s  
to trial within two m onths,” says Dis­
trict A ttorney Harry Comiick of New  
Orleans, who adds that the pursuit of 
repea te rs  is p rom pting  judges to im ­
pose stiffor penalties.

Prosecutors also are  addressing the  
long -neg lec ted  prob lem s of victims 
and witnesses. As cases are delayed 
tim e and  again—often on the day they 
are scheduled for trial—witnesses and  
victims who h a / e  dutifully reported  to 

r  cou r t  som e tim es  b ec o m e  fru s tra ted  
|  and refuse to partic ipate further.
0 To avert this, many prosecutors have 

set up  units to inform those in terested
S in a case of its progress. Some DA's also
1 listen to the  victim's version of a cr im e 
I  before m aking a plea agreem ent xvilli a

suspect.  "P rosecu to rs  are becom ing  
cham pions of victims’ rights, and our 
image is im proving," says Louisville 
prosecutor David Armstrong.

While these and o ther  techniques are  
making life tougher for criminals, pros­
ecutors are  sure to remain un d er  lire.

C om m en ts  State 's Attorney Andrew  
Sonner of M ontgom ery County, Md.: 
' m this job, your enem ies accumulate. 
You investigate someone; yon refuse to 
fix parking tickets; police object w hen  
you charge  th e m  ’ .illi brutality. 1-rose* 
cutors will always be u.:dor p res- m e." !D
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The ordinary citizens who 
decide guilt or innocence get 
high marks from most experts 
S k ’i, they’re being put under 
closer scrutiny than ever.

Despite scientific " p r o o f  that it can ­
not Hy, tho b u m blebee  doos. So, too, 
tho jury  system: Hy logic, it shouldn't 
d c l i \ . r justice, hu t  it usually does.

"Why should anyone think," asks for- 
tnoi U.S. Solicitor Genera l Erwin Gris­
wold, " tha t  12 persons b rought in from 
tin: street,  selected, in various ways, for 
their lack of general ability, should 
have any special capacity to decide 
c. .tlmversios b e tw e en  persons?"

Vet much m ore  often than not, most 
observers agree, w hen  ju rors  are left to 
apply their experiences and com m on 
sense to the ev idence  p resen ted  to 
them, they ren d e r  as impartial a b rand  
of justice as is hum anly  possible.

Trial hy jury is '’uaran tecd  hy the 
Sixth and Severn It A m endm ents  to the 
Goiislitution. Hut the  system isn’t fro­
zen iu an 18th-century mold.

A growing refo rm  m ovem en t  is cas- 
iny many strains, help ing to bring  " 1 2  
good m en and I rue"  into the m odern  
era.

Jury service can he an ordeal. Jurors 
mu it endure  a tedious and intrusive 
selection process, sit bem used  hy law- 

s’ legerdemain and b en u m b ed  hy 
j" ! a •■:’ hocus-pocus, and then som e­
how -,;fi the facts and  re tu rn  w hat may 
Well he an unpopular  verdict.

M ae  than 3 million citizens a year 
summoned for jury  service. Some 

•'•ft " m duty for several months, hu t  the 
tu  nd K toward th e  so-called one-day, 

" . i i  system: Jurors w ho a re n ’t so- 
ivtli cl go hom e af te r  one  day; those
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who are  chosen serve for just o n e  trial.
T h e  old key-inan system o f  calling 

on ly  c o m m u n i ty  le ad e rs  has  b e e n  
largely abandoned  in favor of random  
lists compiled from voter and tax rolls, 
te lephone  books and car registrations. 
Many potcutial-juror lists are  c o m p u t­
erized ,  hut some counties still d raw  
n u m bers  out of a barrel.

Not a lw ays  a  dozen. T h e  n u m b e r  12 
is no longer .sacrosanct in civil cases. As 
few as six ju rors  now are used in many 
trials, and  31 states allow less-than- 
unanimous verdicts.

T h e  citizens sum m oned arc ,  in a 
sense, on trial, not for any c r im e  but 
for the ir  attitudes and prejudices. In 
what is known as voir d ire—old F rench  
for " to  say the  tru th"—jurors  not ac­
cep ted  hy the  prosecution or th e  d e ­
fense a re  excused cither for cause, or 
without explanation, up to a limit.

In these choices, lawyers long have 
relied on ethnic stereotypes and  scut- 
of-tlic-pants hunches to a deg ree .  To­
day, however, the  emphasis is on  more-  
sophisticated selection techniques.

Firms that specialize in ju ry  research  
for lawyers use such tools as “micromo- 
mentaric.s," fleeting changes o f  expres­
sion tha t indicate w hether  u potentia l 
ju ro r  is lulling the truth; "a lpha fac­
tors," which indicate ju ror  assertive­
ness, an d  trick questions to spot h idden  
biases.

E laborate shadow juries, chosen for 
the ir  similarity to the real jury, observe, 
the  trial and  each night Iced hack their 
impressions to the  lawyers try ing  the 
case.

Law yer Hobert !■’. Manley says s im u­
lated opening  argum ents befoic. surro­
gate  ju ro rs  Iiel| "d  win a 1 .8-hill.on-dol- 
lur antitrust ju d g m e n t  in 1980 for his 
client, MCI Cor.iimmivalions C o rp o ra ­
tion. against AT&T. The aw. rd was the 
largest antitrust ju ry  verdict in U.8 . his­

tory. Manley and associates honed their  
case hy watching the  practice jury  d e ­
liberate beh ind  a see-through mirror.

R e sea rch  f o r . th e  rich? Many law­
yers see ju ry  research as just another  
aid to winning cases.

Hut critics say al! the psychological 
poking  into ju ro rs ’ backgrounds in ­
vades privacy, smacks of unconstitu­
tional manipulation of the justice sys­
tem  and, because of the costliness of 
such a process, tends to favor the  rich­
er  side in a dispute.

W ha t’s m ore,  ju ry  selection now can 
take almost as long as the trial itself. In 
one California m u rd e r  trial of three d e ­
fendants, it took five months to ques­
tion m o re  than 230 potential jurors in a 
sc reening that filled m ore than 18,000 
pages of transcript. T h e  trial took sev­
en months.

Juro rs’ ability in com plicated cases to 
unders tand  the  issues and rende r  in el- 
ligent and impartial verdicts is increas­
ingly being called into question. In E n­
g land—the bir thplace ol the ju ry  in the 
M iddle Ages—and in many o ther  coun­
tries jur ies have been  abolished in most 
civil cases for this reason.

T h e  Suprem e C ourt  so far lias re ­
fused to decide w h e th e r  some cases are 
too complex to he  decided hy a jury. 
But Chief Justice Warren Burger has 
com m ented  that "it borders on cruelly 
to draft people to sit for long periods 
trying to f,ope  with issues largely b e ­
yond the ir  grasp."

O th e r  experts are not so sure. "We 
curren tly  know little about the  capaci­
ty of  juries to evaluate rationally Ihe 
ev idence in complex cases or about the 
capacity of judges to t o  the same," says 
Hirhord L em peil  of the University of 
Michigan,

hi their  classic study, Thr Am erican  
Jury, Marry Kalvc , Jr., and Mans Zoi- 
scl of th e  Univeis ,y of Chicago found 
that in about 80 percen t of the  crimi­
nal and civil cases examined, judg.es 
agreed  with ju ry  verdicts. In ci\ il cases, 
juries w ere  only slightly more generous 
with dam age aw ards than judges.

Unpopular ju ry  verdicts, such as the 
insanity acquittal of John W Hinckley, 
Jr., 1’resident Bengali's assailant, fuel 
critical scruliny of the  system by the. 
public and press. Nonetheless, an abid­
ing, almost mystical faith in a jury  of 
o n e ’s peers  is deep ly  rooted in Ameri­
ca. In the  words of the .ate Judge 
Frank W. Wilson of the U.S. district 
court in Chattanooga;

"For cen turies  now, the  institution of 
th e  ju ry  has helped assure English- 
speaking people all over the  world that 
they got the  kind of justice they  want­
ed, and not just the  *orl of justice that 
th e  e x p e r t s  th o u g h t  was good for 
them ."  □
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Judges, w ho serve as ih e  con­
science of the  just ice system— 
setting its lono ar.d shaping its 
.ground rules—typically reach tho 
bench  with a help ing  hand  from 
politicians. Hut once, installed, 
they are  hard  to dislodge.

At the  federal levci, th e  132 
appeals and  513 dixtrict-conrt tri­
al judges  are nom ina ted  by the 
P residen t and  m ust b e  confirmed 
by the  Senate. Most are  recom ­
m e n d e d  by hom e state senators, 
who if they are  of tiic P res iden t’s 
party  have w ha t  am ounts  to a 
veto over nominees.

After clearing these hurdles, a 
federal ju d g e  acquires un ique job 
security. Only im p e ac h m e n t  und 
conviction by Congress can re ­
move h im —a ra re  ev e n t  that has* 
not occurred  since 1936. A 19S0 
law increased th e  jud ic ia ry’s pow­
e r  to  d i s c ip l in e  its m e m b e r s  
th rough  such steps as suspending 
a ju d g e ’s right to hear  cases. T he  
pow er  of federal judges is broad: 
T he  S uprem e Court reviews few­
er  than L percen t of the ir  rulings.

In th e  s ta te s .  Selection and  d u ­
ties of the  stale and  local
judges vary widely. All states have 
sup rem e courts, 30 have in te rm e ­
diate appeals courts and  all states 
have trial courts. Most cities have 
courts limited to citv-luw infrac­
tions, mostly traffic cases.

W hen the  nation was founded, 
most state judges w ere  chosen hy 
governors or legislatures. Hut hy 
the 18311s, says Larry Herkson of 
the  American Jud ica tu re  Society, 
“people  resen ted  that p roper ty  
ow ners  controlled the  judiciary."

in the  decades that followed, 
most stales m ade  judgeships e lec ­
tive and many judges soon cam e 
u n d e r  lire as "political m achine"  
c a n d ida tes .  S ta tes  th e n  b e g a n  
s h i f t in g  to  m e r i t  sy s tem s  in 
which judges a re  cho .eit hy gov­
ernors  hut go before  voters p e r i­
odically for a yes-or-nt vote.

Today, judges  are  elec ted  in 
about two thirds of ihe  slates, 
and appoin ted  in the  rem ainder.

Although all states have agen­
cies to d isc ip line  iniiibehuv'ng 
judges and rec o m m en d  removal 
m ex trem e eases, it usually lakes 
blatant o r  repea ted  w rongdoing 
before a judge  is misled.
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A cop on the bent palms an apple 
f ro m  a g ro c e r 's  b in .  A p ro s e c u to r  
snares a campaign donation by ignor­
ing ev idence of a politician's crime. A 
ju d g e  pockets a b r ibe  to let a de fen­
d a n t  off easily.

D espite  the rec ti tude  m ain ta ined  by 
the  majority of public servants, co r ru p ­
tion small and large does reach into the 
just ice system at times.

P o l ice .  From every  sign, the  prob­
lem is greatest with the  police. Patrol 
officers and  detectives com e into daily 
contac t with the  seamy underside  of 
society, w here  the  itch to m ake  a fast 
buck can be contagious.

A d rug  dea ler  caught with his m er­
chandise, for example, m ight offer offi­
cers valuable narcotics u nder  the  table 
not to book him. More often, Ihe effort 
is lo buy perm a n en t  insurance against 
arrest. T h e  Mafia and  other  orgnni/.ed- 
cr iu ic  e lem ents  try to shield the ir  gam ­
bling, d rug-se lling  and  p ros t i tu t ion  
rackets hy pu tting  cops “on the  pad” 
for regular payments.

This type of police co rrup tion—an 
old story iu the  big cities o f  the  Fast 
and Midwest—now is a growing con­
cern  in the  .Southeast, w hore  a llood of 
illicit drugs is com ing into the  conn try.

hi perhaps the  most thorough probe 
of police wrongdoing ever ,  conduc ted  a 
d ecade  ago in New York, the  so-called 
K napp  Commission found ’’corruption 
to  be  w id e s p re a d .” T h e  pan e l  d e ­
scribed two kinds of violators: “ Meat 
ea te rs ,” who "aggressively misuse llwir 
police powers f i r  personal gain," and 
"grass eaters'," who "simply accept the 
payoffs that the  happenstances or po­
lice work throw Iheir way."

In a Yale University study of police 
officers in llo>lon, Chicago and Wash­
ington, D.C., about 2() p e rcen t  were 
seen breaking the law or adm itted  that 
llicv do so. Typical offenses: Accepting

m oney  or goods from a 
business in exchange  for 

( b e t t e r  p r o t e c t i o n  and
V ; overlooking m inor  infrac-
l - lions; taking bribes to void

y  traffic tickets.
\  . J u d g e s .  Like tlv- police,
■ T • judges can use the ir  pow er 

~ for personal gain. In one
i ecer.t case, a Washington, 
D .C .,  j u d g e  w as found  
guilty of ac cep t ing  free 
m ov ing  services  from  a 

firm after d ropp ing  hundreds  o f  traffic 
tickets the  com pany had accum ulated .

P ete r  C o ru r / i ,  a N ew  Je rsey  trial 
judge, recen tly  was convicted of receiv­
ing $22,000 in bribes for releasing one 
convict from prison and giving ano ther  
probation instead of a jail term. Coru/./i  
was sen tenced  to five years in  prison 
after the  verdict,  which h e  is appealing.

Im prope r  influences can c re e p  into 
judges ' lesser duties, too. S tate  judges 
often m ust run  for re-election, and 
m uch  o f  their  campaign aid comes 
from lawyers who expect in re tu rn  
such favors as allowing them  delays in 
filing court  papers.

P ro s e c u to r s .  S tate’s or district a t tor­
neys, them selves e lec ted  officials, also 
can be te m p te d  to b reach  th e  law for 
m oney or political favors. T h e y  have 
wide discretion in pressing— or d ro p ­
ping— investigations, and  most of the 
decisions they m ake arc  not p u t  on the 
public record.

I low com m on abuses of this power 
are, no one knows, because prosecu­
tors' decisions are seldom probed . O c­
casionally, wrongdoing comes to light. 
In one case, a Michigan prosecutor  was 
convicted of em bezzling  m oney  allo­
cated for paying informers and  using it 
to buy a house.

C o r r e c t io n s  offic ia ls ,  Prison guards 
and probation and parole officers are 
subject to b ribery  a t tem p ts  by inmates 
and o thers  wanting special privileges. 
In W estchester County, N.Y., two stale- 
prison em ployes pleaded guilty in mid- 
19S2 10 taking bribes for p erm itt ing  
drugs beh ind  bars.

L aw -enfo rcem ent au thori t ies  have 
s tepped  u p  efforts in recen t years lo 
clean u p  corruption within the ir  own 
ranks. A special staff of the  New York 
state a t to rney  general 's  office has suc­
cessfully prosecuted  several h und red  
police officers and o the r  just ice offi­
cials. T h e  U.S. Justice D ep a r tm en t 's  
publie-iiitegrity  section has pursued  
charges of corruption in law enforce­
m en t a round  the  country  since 1976 .

T h e  resu lt :  Most e x p e r ts  be l ieve  
there  is less crookedness in law en fo rce­
m en t today than in the  past. Yet with 
pow er  spread so widely, co r rup tion  will 
never  be  s tam ped  out entirely. □
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Ju d ge s nro itcnding out s tiffs r 
jail terms thosa days, but 
inat is no panacea: Prisons 
already aro overflow !,3 3  and 

is no relief in sight.t h e ;

Lock ’e m  lip and  throw  away the  
key!

Crudely  put,  tha t  increasingly is the 
rallying cry in an A m erica fed up with 
violent crime.

T h e  idea  that criminals can be  r e ­
fo rm e d  in to  law -ab id ing  c i t izens  is 
w an ing  af te r  holding sway for almost a 
century . Edging it out is the  u rge  to 
punish for the  sake of punishm ent,

Legislators in state af te r  state, an ­
gered  by the  m any ex-convicts who r e ­
tu rn  to c r im e ,  have  b e e n  enac t ing  
m andato ry  prison terms, judges  a re  
hand ing  nut longer sentences on their 
own. “T h e r e ’s a lot o f  p ressure to m ake 
llio! system swift and  harsh,” saj s crimi­
nologist Sheldon Messinger of the  Uni­
versity of California.

T h e  result: A m er ica ’s prisons arc  
bulging with  nearly -100,000 convicts, 
double the  total of a decade  ago. T h e  
U.S.—with  one  of the world's  highest 
rates of violent c r im e—also has one of 
the  highest incarceration rates.

No one  suggests the  country  is re tu rn ­
ing lo the  harshness of  the  colonial peri­
od, w hen  a person could be  hanged  just

I

century , w hen  Americans inven ted  the  
pen iten tiary  and, in the words of T h o m ­
as Murton, a fo rm er Arkansas prison 
w arden , "It was assumed that th e re  was 
an  equation be tw e en  sin and  crime. 
. . .  Inm ates were isolated lo reflect on 
their  evil deeds until they IiS 
becam e converted .”

Still, th e  m ood  today 
has n: vre in com m on with 
the  17oOs and ISOOs than 
with  the  first two thirds of 
the  20 th century, w hen  
“ rehabilita tion" was the  
go sp e l  o f  peno log is ts .
T hat school becam e e n ­

t r e n c h e d  b e tw e e n  1000 
and  1020  as most states 
c rea ted  systems of p roba­
tion  a n d  p a ro le .  E v e n  
now, desp ite  the  c rack ­
down, these  systems su­
pervise th ree  fourths of 
the  2  million persons u n ­
der  a ju d g e ’s sentence.

Instead of serving t im e 
behind  bars, offenders on 
probation or parole hold 
jobs or go to school while 
report ing  periodically lo a 
court official. T he  reasoning is that this 
helps them  adjust to society’s pressures 
nnd makes them less like'v to re tu rn  to 
cr im e than would spending idle time 

in prison with hardened  
criminals.

Probationers avoid pris­
on a l to g e th e r .  P aro lees  
arc released early; lo ease 
their transition lo norm >1 
life, many live for a while 
in halfway houses in resi­
d e n t ia l  n e ig h b o rh o o d s .  
Those  ca u g h t  b r e a k in g  
th e  law  o r  a s soc ia t ing  
with  ex-convicts usually 
are  sent hack to jail, and 
may forfeit a  chance for 
such  specia l  t r e a t m e n t  
again.

Studies show that up  to 
25 percen t of p robation­
ers and  parolees a rc  ar- 
res ' i-d  lo r  n ew  cr im es .  
Defenders of  the rehabili­
tation concept see that as 
a tolerable success ratio. 
Critics see it as proof the 
system is still too lenient.

As for lawbreakers who 
do considerable jail time.

only a small fraction get m uch  
job  training or education while 

I..- A beh ind  bars. Most prisons do 
not prov ide much of ei ther ,  and 

m any  prisoners  are  not in te rested  in 
conven tiona l  forms of se lf- im prove­
m e n t ,  anyway.

Many inm ates  are in no sense reh a ­
bilitated w hen  they leave prison. Re­
cidivism—c r im e  by former convicts— 
cannot b e  m easured  precisely, but it is 
substantial.  T h e  New York-based Ca im- 
inal Justice Institute reports hat about 
one third of prisoners have se rved  tim e

A rk a n sa s  in m a te s  on  th e  " h o c  lino." Rehabilitation Is 
giving way  to p u n ish m en t  m o r e  anrJ more.

previously. But some experts believe 
the true  ra te  o f  repeat criminality may 
he 70 p e rc e n t  or more. What tho offi­
cial figures do  not show is how many 
persons re tu rn  to crim e after one  con­
viction hut a re  never  caught again.

I n c re a s in g ly ,  th e  v iew  of  m any  
judges and o th e r  experts is that the 
best way to co p e  \ ill) recidivism is 
simply to k ee p  criminals in prison— 
and off the  s t ree ts—longer.

Yet th e re  con tinue  to be widespread 
disparities in .sentences. Because each 
of the  co u n try ’s 28,000 judges has his 
own idea of justice, of 3 persons com ­
m itting similar offenses, I may he put 
on probation, ano ther  may got a short 
prison stint and  the  third a long stay in 
o u s te d ) .

In m a n .’ states, .stretches in prison 
vary hy location. In a city where rob­
beries a re  com m on, a judge  might send 
an a rm e d  robber  away for 10  year:;;-the 
same crim e occurring  rarely in a rural 
area m ight b r ing  35 years.

Such a p p a re n t  inequities feed public 
cynicism and  e x a c e rb a te  p r isoners '  
fee lings  th a t  th e  w orld  is s tacked  
against th e m — feelings tha t can ex­
plode in m ore antisocial acts later on.

Bolls consistently find that Amcii-
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cans believe the  courts are  too lenient 
in imposing sentences. Judges respond  
that the  public typically knows only 
the  facts of a  cr im e and  tha t jurists, in 
setting a penalty , must also take into 
account reports  p rep a re d  by court offi- 
oi ils on defendants '  backgrounds.

l h o p e l l e d  by p u b l ic  in d ig n a t io n ,  
many s tate legislatures in recen t years 
have narrow ed  the  d iscre tion p e rm it­
ted  judges and  parole  boards. N ine 
states have  adop ted  so-called d e te rm i­
nate. sentences, which specify in ad­
vance the  am oun t of tim e to be served 
and b a r  early  release. A n o th e r  a p ­
proach, sen tence  “en h a n ce m e n t ,” used 
in -Hi slates, require  • judges  to give 
longer te rm s to rep at offenders. In 
some jurisdictions, an extra penalty  also 
at taches to the use of a gun in a crime.

Two states, Minnesota and  Pennsyl­
vania, have adop ted  sen tenc ing  gu ide­
lines tha t  tell judges w ha t penalty  to 
impose based on facts about the  cr im e 
and the  defendant.

Nationwide, partly as a result of such 
laws, the  average t im e tha t  convicted 
felons spend  behind  bars has risen to 
23 months. T h a t  average would he lon- 
gi.-i if m ore  cells w ere  available. But 
leng thened  sentences and s tepped-up  
prosecutions have  c ra m m e d  prisons lo 
overflowing. Parole hoards m us t  serve 
as ti "safety valve" at times—releasing 
inmates early just to m ake room for 
new prisoners.

■v.'cordingly, most inm ates do far less 
prison t im e than what is announced  by 
judges. In many states, one  third of a 
te rm  is r iu t inc ly  chopped  off if a pris­
oner  com m its 110 serious infractions 
while in custody. W hen o th e r  credits  
are  taken into account—such as sub­
tracting time spent in jail awaiting Iri- 
al—a person with a "life, s e n ten c e"  can 
lie free in less than 10 years.

Rod check .  About 90 p ercen t  of to­
day's •100,000 prison inm ates are  in 
slate i ..slitutions; the rem a inder  are  in 
l e d e r . , lockups. Based on the  view of 
corrections experts  that inm ates should 
have (i0 square  lei I of space each, the  
nation's prisons a re  overc row ded  hy 
m ore than  100,000 persons.

That doesn 't  even coun t the  90,000 
inmates serving one  year or less in lo­
cal jails and  so m e 70,000  suspects  
housed th e re  while awaiting trial.

Congestion and  o th e r  poor condi­
tions have p rom pted  courts in 31 states 
to Older prison im provem ents .  But ef- 
ioi Is to keep  ii]) with the  inm ate  surge 
are  falling .short.

T he  90,000 cells e i the r  u n d e r  con­
st ruction or on the  draw ing  boards will 
not he enough to accom m odate  newly 
arrived prisoners, let alone to reduce 
overcrowding. Occupancy in what one 
defense lawyer calls " the  crossbar ho­

tel" ju m p e d  in 1981 by -40,000—m ore 
than 12  percent.

P ro v id in g  a d e q u a te  p r ison  sp a ce  
would cost several billion dollars, and  
th e re ’s 110 sign tha t  e i the r  legislators or 
the  voters a re  willing lo foot the bill. A 
Gallup Poll shows tha t 57 p e rc en t  of 
A m er ic an s  th in k  th e i r  s ta te s  n e e d  
m o re  prisons, yet on ly  49 p e r c e n t  
would raise taxes to pay for them.

Fingering “heavy  h itters ."  Many ex­
per ts  doubt tha t the  answ er  to the  
cr im e w ave is more prisons, anyway. 
T hey  say w hat is n ee d ed  is a m ore co­
heren t  sorting out of who 
should he  sent to prison 
and who should not be.
"We m ust m ake  sure that 
the  heavy hitters go to 
prison but tha t the light­
w eights  g e t  p ro b a t io n ,” 
d ec la re s  Brad S m ith  of 
Ihe National Council on 
C rim e and  Delinquency.

Some criminologists b e ­
lieve the  stillest sentences 
o u g h t  to go to  pe rsons  
who have the  earm arks of 
“ca reer  criminals." Such 
things as a history of d rug  
a b u s e ,  ju v e n i l e  d e l in ­
quency  and a poor e m ­
ployment record  suggest 
a likelihood of fu ture law- 
breaking, they say.

C r im in a ls  w ho  w e r e  
considered to be b e t te r  
b e ts  for r e h a b i l i ta t io n  
would he placed on probation, which 
costs only one ten th  of the m ore  than 
$ 10 ,01)0 n eeded  to house a prison in­
m ate  for a year.

Critics ol this approach argue that 110 
one can accurately p red ic t  a person's 
behavior and that lo base sentences 011 
sociological theory is unjust, T hey  con­
tend  that respect for the  law is u n d e r ­
m in e d  unless p eo p le  a rc  p u n ished  
evenlm ndedly  for their  infractions.

Hehabililation efforts have not been  
abandoned. Prison-induslry programs 
are being expanded  so that at least 
some inmates can repay  m ore of the 
costs of their cure and possibly provide 
restitution lo their  victims. Iv en  so, 
many convicts em erg e  from the p en i­
tentiary  m ore disposed than eve r  to 
com m it crime.

Experts predict that die moves to­
ward m ore punitive sen tences und b e t ­
te r  rehab il i ta t ion  o p p o r tu n i t ie s  will 
co n t in u e  simultaneously , l im ited  by 
the  tax m oney available.

“ Legislators a re  ea rn ing  up  with 
pa tchw ork  solutions to sen tenc ing ,” 
says Hubert Cushman of the  Sacram en­
to-based A m erican  Jus t ice  Institu te .  
"They  want to banish criminals, but 
they d o n ’t want to pay for it." □

v J 'i 3 !-

Opinion polls show a majority 
uf Am ericans believe that m u r ­
derers— in ex trem e ca-es—ought 
to Le g iven a dose of their  own 
medicine.

Yet few of the  m ore  than 1,1)33 
pars :n:. u n d e r  sen tence of death  
r re likely to bo executed soon 
lh-.,ai;.,e of fierce I :gal wrongin'.;*, 

m i mo- ,' than five ilragh- 
io w  inmate.; have been  
pul lo ( la  th .since 1937.

C-ipit.il punishm ent has 
h ad  a checkered  history in 
Amo: starting in coin
nial d. v, h ;  n a num b v
nf c r im r .  rang ing  fr n 
m u " b ’; to v. itch'Tult were 
ham ,hot offenses. In the 
la te  159!. mid early 1 HO'• -, 
various )• islcta mol- 
ishad ill,' dea th  penalty as 
be in ';  too harsh. But by 
th e  19. Vi;, many stilt 's  had 
restored  it, and for r time 
almost 209 wore being cv- 
ee n te d  e.tch year.

In the  1939s, the  civ!- 
r ights m ovem ent w; s gal 
van ir  si into action ev ­
idence  that blacks w v .  
b r in g  e.n.enled inc.-'. oi- 
ten  11 ,:i v. bites Onntuiil- 

ting similar crirrt s. A legal dtaci; 
was launched, mid in 197". the  
I'.-: p rom o (,'onrl held I let! I mov 
gl.t, which • done has accoird. 1 
lor nearly III percent el the  0,0'"! 
U.S. e.':.ecn'.it>:v; in the last 50 
years, had violated the O.n.aitu- 
t inn's han i<n "i rue! and unusual 
pMnislmicrt." The ruling slruel: 
down all s ta te d o u li-p eu a l ly  law;..

Though I he  justices split, iu I1 is 
and la te r  cases, th e  iiim irily 
holds lli.a! the  d nth pen.4t; is 
cons t i tu t iona l  if im posed  in a 
consistent and nondi:.. riminnb ry 
m a n n e r  for tvuly heinous crimes.

At presen t,  the re  is no federal 
d e a th  s t a t u l " ,  b u t  s ince  ih e  
C o u r t ’s ru l ing ,  37 slates have 
adopted n e w  laws allowin'; i .  pi- 
I<il pun ishm en t for m urder. S'o.nn 
also peri, .i t  it for aggravated r .pe 
or k idnapping.

D e a th - ro w  im n a te s  seek to 
prove that even  tile revived sh'l- 
ules a re  unfair. Many prisuoers1 
appeals, how ever, s’l'ooxp -clod in 
be exhausted  in a few year:;—per- 
li jps i i i i l 'w h im ; tho big,ge •( round 
nf executions in a half cenlorv.
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L o s s  o f  f . ' i s O o m ,  o v s r c r o v / d i n g ,  b r . d  f o o d  
l v .I d a n g s r s  b s S i i n d  b a r s  m r . I c o  c o n v i c t s  

s n g r y  s i i  c o c i o ' y .  B u t  a  c l o s s - i s p  l o o ! :  a t  
t ’. v o  p r i s o n s  s h o w s  h o w  i m p r o v e m e n t  o f  

c o n d i t i o n s  c a n  d a m p e n  r e s e n t m e n t s .

W A R TB U R G , Tenn .
Tho m a n  who m u rd e re d  four people in what lie calls "a 

small reign of te r ro r"  has a key to his own cell.
T h e  m an who blew off his neighbor's  foot and then 

hashed him  in th e  face with a shotgun bu tt  is t rea ted  with 
respect by his guards.

The m an who burg led  pharm acies to get drugs can gripe 
about prison life, and the  w arden  listens.

Here, in a g reen  valley hugged  by the high hills of East 
Tennessee, is th e  Morgan C ounty  Regional Correctional 
facility. If the re  could h e  such  a thing, tin would be  a 
prisoner's paradise.

lleli is on the  o the r  side of the  m ountain, a fortress of 
stone and  steel called brushy Mom tain State Prison. T h e  
two penitentiar ies  are  just 2 miles apart as the crow flies, t) 
mili-s by w inding country  road and half a cen tu ry  in term s 
of how criminals are  treated.

T h ere  are  m urderers ,  rapists, thieves and child molesters 
in hath  facilities. Vet one offers a m odicum of hope that 
some criminals can be rehabilitated. T he  o ther  is simply a 
place for punishm ent.

"b rushy ,"  as the  convicts call it in tones of awe, looks, 
smells and  feels like a zoo for humans, beh ind  its 20 -foot- 
high stone walls, topped with guard  turrets, 
concertina wire and 2,300 volts of electricity, 
ar<- cells in use that, though soon to be im ­
proved, have been  ruled unfit for hum an habi­
tation by a state judge. A visitor is led under

Still, there  has ue\ e r  been a successful 
escape in the seven years that brushy Moun- 

\ ... „ tain has b een  a maviimun-security prison.
James Earl bay, the  assassin of the  Rev. Mar­

tin L u the r  King, Jr., somehow got over  the walls in 1077 
and  again in 1979 but was recap tu red  and finally trans­
ferred  to the main state prison in Nashv ille. T h e re  are  only 
a few ways out of brushy: Die, do the  t im e or do  good.

With a record of good behavior, even a m u rd e re r  in 
Tennessee may win transfer to a m rd ium - .ecurity prison 
such as Morgan County, w here  most inmates a re  young first 
offenders serving time for nonviolent crimes.

C a m p u s  life. From  the  road, tho M organ C ounty  prison 
looks like a high school with few windows. T h e  warden, 
O tic  Jones, likes to call it a "cam pus.” Inside a 17-acre 
com pound surrounded  hy a lU-foot-high chain-link fence 
and  arranged in a circle are Hi dorm itories that house about 
25 m en  each. All but a few inmates have  p r ivate  rooms 
with toilet, washbasin, dusk, w ard robe  and bunk. T hey  can 
look their own rooms during daylight hours.

A man can be l te r  himself h e re —if he's ambitious and 
lacking in basic skills. T here  are classes that lead lo a high- 
scliool-ecjuivalency diploma. Also offered are  state voea- 
tional-school certificates in welding, masonry, smull-cngino 
repair,  building trades, p lum bing and  electricity, wood­
working and food services. Correction  D ep a r tm en t  officials 
say they have a good record of finding jobs for those who 
earn  the  certificates.

Still, the a tm osphere  of this institution reeks of servitude, 
not scholarship. To be inside tho com pound is to feel less 
than a man. T h e  prisoners' rooms are  hardly bigger than 
closets—7 by 12  feet—with hare  concrete  lloors and  cin- 
dcrblock walls. At the dining ball, prisoners a re  given plas­
tic forks with which to eat slabs of tough, unidentifiable 
m eat.  T here  are  no plastic knives, the  w arden says, "be* 
cause they just take them  to their  rooms to eat peanut 
bu tte r ."

Four times a day the m en must stand like children for a 
head count, and  be p repa icd  to submit lo a frisking al any 
time. T h e re  is a correctional officer for every four prison­
ers. Around th e  per im ete r  are th ree  guard towers, each 
m anned  by an officer with shotgun, rifle and pistol. Outside

At B rushy  Mountain , b i t ,  p r i so n e r s  art) locked tw o  to  a  o i l ,  vvhtb a t  n aa rh y  
Morgan County  th e  Inm atca  nro f rea  to rnlngla In their  cb i  rn l to rb  j .
-  • '  X  I f '  ....................................

close escort through  cellblocks, shoes c runch ­
ing scraps of  food that the  prisoners have tossed 
o n . :  the  corridor through the ir  s teel-barred 
doors. Kept paired  in narrow  cells stacked four 
high on each floor and  reached  by catwalks, 
m en bear  the  marks of close confinem ent— 
nearly every one has a hlaelc eye or a puffed lip, 
cuts, bandaged  hands or crudejailhouse tattoos. 
T hey  look at the  passing en tou rage  in the m a n ­
ner  of caged creatures, with flat, blank stares or 
sidelong glances. Their  silence is palpable.

P lotting in solitary. Only in the  solitary 
block do the  inmMus show spirit. Here, seven 
•non call out jeers  about their  starchy dinner: 
(_ rilled cheese  on w hite  bread, corn  bread, 
beans and  slaw. An escort says that these men, 
all white, got a pistol into the  prison and shot 
two black inmates to dea th  last February. 
How they m anaged  to got a weapon into a 
ina.vinuiin-security prison is unknown. An offi­
cial shrugs: "T hey 've  got hours and hours to sit 
the re  and outth ink you."
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the fence is a kennel with 
four bloodhounds. Most of 
the inmates pass the ir  days 
a t hard  labor u n d e r  a rm ed  
guard, lending crops or i 
c h o p p in g  wood on  th e  
prison's surrounding 1 ,G00 
acres of farm and forest.

T he  effect of such a life is 
ev id en t  in the  m e n ’s m a n ­
ner. And. it is odd. H ere  are •121 le a d e n e d  men, whose 
s ta n d in g  a m o n g  fe l low  
prisoners is based in part 
on d a n g e ro u s  m isdeeds  
th e y  c o m m itted  on the  
outside and  on the ir  will­
ingness and ability to fight 
for themselves on the  inside. Unt faced with a visitor from 
w hat they call " the  free world," they are  diffident, uncertain, 
even shy. Handshakes are  quick and  soft; eye contact is brief.

Look nt reality. To go am ong  them  is to lose som e notions 
absorbed from TV cop  shows and old Jam es C agney prison 
films. At this facility the re  is a deg ree  of courtesy betw een  
guards and convicts, who sometim es exchange greetings 
and  smiles. Convicts questioned say |h ey  accept responsi­
bility for being jailed. Only once does an inm ate  approach  a 
visitor with a tale of innocence: "Got m e  iu h e re  for six 
years for car theft and  forgery, and that forgery charge is 
wrong because I can 't  read  or w rite ,"  says a wispy-thin 
youth with tears iu his eyes. T h en  he adds, “ 1 get out of 
h e re  tomorrow, T h e y ’re sending m e  to the  nut house."

More com m on is the  response of F rench Price, who says, 
"I should have gotten som ething for what I d id .” Price is 
serving a three-to-five-year te rm  for what he  did al ter ,  he 
says, a m an tried to lure his daughters—then  age N and  9— 
into a car. "I took m atte rs  into my own hands," says Price. 
"I went to his house and he opened  the  door and I s lu t  him 
with a double-barrel shotgun, b lew  his right foot off. His 
left calf, loo. I wasn't drinking, w asn’t trying to kill. 1 
w anted  him to suffer. He lay the re  on the  porch and 1 
smashed lu's face with the  gun lnitt. His folks cam e out 
crying, and I said, 'Shut up  or I'll shoot him again. ' After he 
cried |hr a while, 1 told them , 'O.K., now you can call the 
a m b u lan c e . 'T h e n  I sat and  waited for police."

In a stunned silence that meets this account, Price 
searches his cell for a petition lor parole that he  says has 
been signed by all the  guards. It describes him as "m ature ,  
respectful and of a good nature. ! lo does not cause any type 
of trouble and is not easily provoked."

Plenty ol room. Violence, in fact, is ran; at Morgan 
County because, inmates and the  w arden  agree, it is not 
overcrow ded. Designed to house '100 m en, it seldom has 
m ore  than DO above that limit. In the  two years it has been 
open , officials say, the re  has n ev e r  been  a knife fight. In 
early S ep tem ber  a woman counselor bore was held  hostage 
for 0 hours hy a prisoner a rm ed  with a sha rpened  nail fixed 
to a toothbrush handle. Shu was freed w hen  taetical-squad 
officers burst into her  ollicc and overpow ered  the  man, 
who is serving 20 years for m urder ing  a little girl. A week 
later, the  o ther  prisoners w ere  still grit t ing  tee th  over the 
incident; T h e  counselor is popular, and baby killers and 
child molesters are  outcasts in prison society. "W e'd  have 
stom ped him," said one convict.  T h e  inm ates say racial 
tensions are  low and homosexual rapes just don 't  happen. 
"It 's because there  are no blind spots in this layout w here  
they can grab  you," says an inmate. "It 's  because I can put 
my thum b  on the  bullies," Says Warden Jones.

T h e  w arden  m onitors  prisoners’ com plain ts  through

monthly m eetings of the 
inm ates’ council, m ade  up 
of one prisoner from each 
dormitory  chosen by his 
peers, “h u t  the most im­
p o r t a n t  th in g s  a r e  ig ­
nored,"  claims a former 
council secretary, W. Da­
vid Sm ithe .  A m ong  his 
gripes: TV re c e p t io n  is 
poor because the  prison's 
an tenna  is too short to pull 
in signals over the  sur­
rounding  mountains; pris­
oners offer from gastroin­
testinal disorders because 
food trays are  often dirty. 
T h e  w arden  says lie is try­

ing to get cable TV, and  a dishwasher will be  used soon w! sen a 
ven ting  system can be installed.

"You w ant to know w hat it's like here?” asks Smithe, a 
burglar doing 10 to IS years. "It 's  to becom e totally dep e n ­
dent again now you arc  an adult.  From when and why you get 
up in I lie m orn ing  lo w hen  and w hat you eat,  decision making 
is denied. You can 't  control your own health, your diet. In 
broad term s you are  reduced  to nothing.

"N ot a m om en t he re  you don 't  feel some tension—a 
word, a glare, a move. You’ve got som e primitive individ­
uals here, liven if they 're  young, they 're  dangerous. It's a 
lie that prisons are schools for criminals, that a youth going 
iu is learning to crack a safe. Hut what does occur is a 
learned willingness lo com m it crimes that w ere  beyond you 
before prison. I t’s a s ta te  of mind that's  learned. That 's  what 
makes people h e re  dangerous.”

T h e  man with the  most dangerous record here  is liin, 
who says, "I was an animal. I should have been  executed," 

A nonymity pica. Jim doesn 't  want lo be. fu rthe r  identi­
fied "because a certain  com m unity  would scream if they 
knew I wasn't doing hard tim e."  Kidnapping, a rm ed  rob­
bery and two double m urders  in 1970 got him a 31>i year 
sentence. With tim e off for good behavior, lie jokes, "I'll get 
out in year 2 1 2 1 ."

Hut Jim now is a model prisoner, cited hy the w arden as 
an exam ple of how one with the  right a t ti tude can rehabili­
ta te  himself. While doing his time, lie has accrued three 
years of college credits with a 4.0 average. He is writing a 
novel, working h e re  as a teacher 's  aide and using his consid­
erable wit to hold his classes’ attention . Instead of leaching 
Illiterates to read, "See Dick and Jane run ,"  he  offers lines 
like, "See Trigger Hates kick the  w arden."

His years behind bars have m ade  him a jailspun penolo­
gist with an insider's view of how to rehabilitate criminals.

"D o contract sen tenc ing ,"  he  argues. "Set goals for a 
prisoner w hen  lie comes in, that he  will earn lime off for 
getting  so many years o f  education , for working in Alcohol­
ics Anonymous, for se lf-im provement programs. Now yon 
get good tim e for nothing, Just for not making (rouble. 
T h e re ’s no incentive.

"W e don't have prisons run by sadists," he  says. "What 
we have a rc  prisons run by people who a re  totally a p a th e t­
ic. T h e  public must r e m e m b e r  that 97 percen t of all m en 
who en te r  pens re tu rn  to th e  free world. If we have guards 
calling us names, bad  food, poor medical t rea tm ent,  there 's 
nothing we can do about it here. So w hen  we get  out, some 
innocent m e m b er  of society suffers for the  anger we bottle 
up in the  pen. I cam e out of prisons in Indiana and Kansas 
truly vicious. I haled  everybody and  myself. I look oil on a 
small reign of terror. That 's  why the  free world should e.iro 
about what happens  here . T he ir  lives will dep e n d  on it." D

M edium -sccurity  c o n v ic t s  nt M organ  C ounty  w ork  u n d e r  un r .ed  g u a rd  
to build a  s h e d  a t  k e n n e ls  of  b lo o d h o u n d s  u s e d  to  t rack  e s c a p e e s .
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"As a litigant, I should d read  a law­
suit beyond almost any th ing  short of 
sickness and  d ea th .”

T h e  " ’'aw ing  fear that the  revered  
Jut* r u e d  H and exp ressed  (it)

felt m ore  keenly by Amori- 
. ay than ever  before—nnd no 

w i n d e r .

T h e  flood of  lawsuit? has swelled to a 
tidal wave in recen t decades—m ore  
than 12  million suits now are  brought 
each year. Awards in big personal-inju- 
ry cases a rc  scraping the  sky— they 
ju m p e d  almost 25 percen t in dollar 
volume iu a recent 1 2 - 
m onth  period.

Some lawsuits involve 
trillion? of dollars; others, 
goals im w hich  no one 
could pul a price, such as 
custody of a child. Some 
suits  seek  d a m a g e s  for 
breach of a cul-and-dried 
t  mill act; others at tem pt to 
salve w ounded  pride.

Law suits ,  fo r tuna te ly ,  
do not e rup t  every  time 
som eone guts mad. The 
vast majority of  disputes 
are  p reven ted ,  so tiled or 
resolved ou t of court.

M oreover,  p ressu re  is 
growing to m inim ize use of the  courts 
for solving disputes, particularly those 
that once w ere  settled through church, 
school and  family.

Iu fact, m ore  than half of the  lawyers 
in the  United States rarely il ever  set 
foot in a courtroom. Instead, they may 
advise corpora te  clients on tax and o th ­
er business m atte rs  or negotiate  sticky 
situations on their  behalf. Many law­
yers with individual client’' also p rac ­
tice p reven tive  law—pro a ug wills, 
trust and  es tate  plans, am oi ising on 
financial strategics.

Yet m any disputes cannot be  pro- 
v en ted  hy wise p la n n in g  or lightly 
w r i t t e n  a g r e e m e n t s .  P lan e s  c ra sh ,  
buildings collapse, and food spoils and 
poisons people.

New legal hot spots develop in r e ­
sponse to changing times; T h e  “pali- 01011)'" suit against actor L ee  Marvin a

t l  T - l. r j
I
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few years ago triggered similar .suits hy 
w om en  who felt jil ted by their live-in 
par tne rs .  C o rp o ra te  m arr iages  have 
spawned a "takeover bar"  that thrives 
on the  Byzantine intricacies of m ergers 
and acquisitions.

Suits in the  nam e of  " the  public in­
te rest"  have m ade  the  courts a forum 
for solving a w elte r  of social problems 
from discrimination to pollution.

"T he  litigation process was not origi­
nally designed to dec ide broad political 
questions [or] delicate balances in the 
allocation of scarce  public  m oney ,"  
notes Hiehard Neely, a justice of West 
Virginia 's S u p re m e  Court,  l i e  con ­
tends that courts often end  up making 
public policy because legislators and

I
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In this comer, a man prone to costly and lengthy litigation.'

bureaucrats  all too often thick tough 
issues.

Add to this bu rden  the  seemingly 
limitless spate of "silly suits"—by a 
schoolboy against the m aker  of a cook­
ie that was hurled  like a discus into his 
eye, hy a wife against her husband for 
not shoveling snow off the sidewalk, by 
football fans against a referee 's  call.

A c r u s e  Is born . Most lawsuits have 
their  formal beginnings w hen  a person 
goes lo see a lawyer. Klhicc1 standards 
liar lawyers from actively seeking out 
clients—so-called am bulance chasing. 
Lawyers who do so are subject to disci­
pline by the  courts, but advertising 
bans largely have been lifted, making it 
easier for a person with a legal p rob ­
lem to find a lawyer,

T h e  lawyer e i ther  lakes the  case, ex­
plains why the re  may he no rented)' or 
recom m ends another  lawyer. A lawyer

who passes a case on to an o th e r  
often receives a referra l fee.

• 1 For m any persons, the  most 
painful topic dur ing  that first 

in terview is not the  private  detail', tha t 
might have to b e  discussed—legally 
pro tec ted  from disclosure by (lit- doc- 
tr ine  of lawyer-clienl p riv ilege— b u t 
the  lawyer’s fee,

Veteran practitioners typically d e ­
mand 5100 an hour on average. A day  
in court costs clients—for the  lawyer 
alone—from $072 in the  N ortheast lo 
5705 in California.

If the  case involves a personal-injury 
claim, the  lawyer will w ant a c o n t in ­
gent-lee a r rangem ent:  O ne  fifth to one  
half o f  the  total m oney aw ard  off the  
lop to him. If no m oney  is received, no 
fee is paid. But costs of the  suit, such  ,ts 
for investigators and expert witnesses 
and transcribing of testimony, m ust  be 
paid by the  person suing—usually on  a 
pay-as-you-go basis.

Before a ca>o is taken  to court,  a 
lawyer typically sends a le t te r  or m akes 
a phone call, vowing legal action unless 
the  c l ient’s dem ands are met.  If efforts 
to settle fail, the  case en ters  the  m o re  

costly litigation phase.
Most civil suits a re  filed 

in state courts. Cases go to 
-c vrr "i f  A'r-> federal court only w hen  an 

, \ / ) \ ' - f c , I  ' ' ;;uc involving th e  U.S.
~ \  Constitu tion  is a t  stake;

'  -C Q j  - - I  < f / w ,  -• w hen  the  federal courts
' ■ ■ are legally bound lo take

the ease, such as with put - 
cuts or bankruptcies; or 
w hen  the  d ispute is b e ­
tween citizens or co m p a­
nies from different states.

Fi.-nt b lood. T h e  p la in ­
tiff\ t lu -parly  bringing the 
suit, makes allegations in a 
complaint filed with Ihe 
court. To give a d e fe n d a n t  

notice and a fair chance  to defend  h im ­
self, a copy must be  delivered  to each  
defendant along with a summons, an 
order  to appear in court.

A few states requ ire  that the  su m ­
mons he delivered in person. Other:; 
allow service hy registered mail or le ­
gal notice in newspapers. Lun/t-rm n  
statutes  allow a plaintiff who suffered a 
legal wrong in his hom e state to b r ing  
his case the re  ra the r  than in the  sta te  
of the defendant.

In that first volley, the  plaintiff a l­
leges that certa in  facts are t ru e— fur 
example, that th e  defendant 's  auto side- 
swiped his, injured him and kep t  h im  
from work for two weeks—and asks for 
damages to pay for repairs and  medical 
costs not covered hy insurance.

In a efass-aclion suit, :\ com plain t is 
filed hy one or a small g roup  of persons 
on behalf of scores or e v e n  thousands of

X - \ / J  Ai '■
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prisoners ,  .stockholders, 
customers or o ther  classes of 
people  with th e  same grievance. " ■.. . j

For instance, 33 makers of 
corrugated-cardboard  containers, w ho 
w ere  sued  in a flurry of class-action 
suits a few years hack, agreed out of 
court to pay 325 million dollars. T he ir  
opponents ,  pu rchasers  of their  p rod ­
ucts, c laim ed they had conspired to fix 
prices. O n e  firm tha t helu out. Mead 
C o rp o ra t io n ,  was found  l iab le  a n d  
ag reed  to pay -15 million dollars.

T h e  target o f  a suit has b e tw e e n  10 
and GO days, d e p e n d in g  on the  jurisdic­
tion, to file an answer. Failing to do  so 
probably  will result in a victory for the  
plaintiff by default. T h e  defendan t also 
can allege n e w  facts as defenses—for 
instance, that the  plaintiff's speeding 
actually caused the accident.

In w hat is called discovery, the sec­
ond  stage of a lawsuit, the  defendan t

<  -
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S e e i n g  a  l a w y e r .  Tho ciiont explains
tho problem. The lawyer takes (ho case ,  and 
they agree  on a too.

V v . A u
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has a chance  to get even. T he  
idea is lo tu rn  the contest from 

, . h lindm an 's  huff  into a closer d e ­
te rm ination  of the tru th  by giv­

ing both  sides equal access to all of the 
facts in the  case.

T h e  d iscovery  process often  p ro ­
m otes  out-of-court se ttlem ents  because 
it lets parties assess the s trengths and 
weaknesses of their  ease. .Still, some 
lawyers play legal hardball with p re tr i­
al m aneuvering ,  using it to shake their 
opponen ts '  resolve.

E \ e n  in rou tine  cases, th e re  may be 
m u c h  ou t-o f-c o u rt  te s t im ony .  O n e  
s ide—or its witnesses—accom panied  
by  lawyers, goes to the  opposing law­
yer's office, the re  to face a barrage of 
questions that can go on for days. A 
cou r t  s tenographer  and atto rneys’ ob­
jections to opponen ts ’ questions add to 
t h e  te n se  c o u r t l ik e  a tm o s p h e re  as 
these  deposition*  a re  taken.

In addition, each side peppers  the 
o th e r  w ith  in tc rro n o to r/cv—w ri t te n  
questions—or requests  for o the r  evi­
dence ,  such as docum ents  or photos. 
H ere ,  too, the  timing and the  scope of 
the  inquiries can lie used to tactical 
advantage.

As a rule, lawyers take th e  discovery 
process seriously and  turn over even  
docum en ts  tha t m ight p rove fatal to 
their  case. T hey  know that if they fail 
to do  so, a court may fine or even  jail 
their  clients for con tem pt of  court, dis­
miss a suit or dec lare  a victory lor the 
o th e r  side.

Pretrial discovery may take weeks, 
m onths or even  years, and can  add sig­
nificant!) to tlu: length  and expense of 
a lawsuit.

C o u r t r o o m  c r u s h .  T h e r e  w e re  
205,01)0 civil cases pend ing  in federal 
district courts  in lute 1032, o r  390 per 
federal trial judge, while the  median 
disposition lim e was 19 mouths for 
cases going to trial.

L i t ig a t io n  is e v e n  s low er  in th e  
states. In only two of 32 courts studied 
by tin; National C e n te r  for S late Courts 
did the m edian  time from filing lo jury 
trial lake less than a year. Cases typi-

G c - t t i n g  tO U C jh .  Tho lawyer explains his 
client's position to Ihe other side in nn ctlort 
to resolve Iho matter.

/
 I  H i  |  t

7 T h o  c o s e  i c  f i l e d .  A com ­
plaint ir. sent to tho court clerk, 
setting out the allegations, and 
the document is recorded.

ii ;J
A' i t f "I «• W .A i r :  *

A t h e n i a n  e l d e r s  in th  • t im  <.f P e r i ­
c les .  2 .5U'/  y e a r s  eg o .  n r ! .  . . l eu  e v i l  
d i s p u te s .  T o d a y ,  clogged t o . n t s  a n d  
w i d e s p r e a d  v e x a i .  .i m u  r  t h e  e x p e n s e  
a n d  q u a l i t y  o f  th** j u d i c i a l  s> s t e rn  a r e  
p r o m p t i n g  a  s e c o n d  lo o k  a t  a r b i t r a ­
t io n ,  m e d i a t i o n  a n d  o t h e r  m v s n ;  o f  
s e t t l e m e n t .

In m o r e  l im n  130 p r o . g n m s  in  5'd 
s t a te s ,  t r a i n e d  m e d i a t o r s  o r  o r d i n a r y  
p e o p l e  h e l p  f e l lo w  c i t i z e n s  so lv e  t h e i r  
p r o b l e m s .  M a n y  issues u ro  p i c a y u n e ,  
b u t  o t h e r s  i n v o lv e  l a r g e  .nuns.

T h e  C o m m u n i t y  H o a rd  in  f  e F r a n ­
c isco  t r a in s  a n d  s u p p o r t - ,  c i t i / e . i . '  pan* 
e ls  iu s e v e r a l  o f  t h e  c i t y ’s j k  g ln l  
n e i g h b o r h o o d s .  O p e r a t i n g  b y  c o n s e n ­
sus, t h e  g r o u p s  m r v l i .d e  n e i g h b o r s '  d i s ­
p u te s ,  s implu-a .ss. iull  c a s e s ,  k m d lo r d -  
t e n a n l  i s su es  a n d  t h e  l ik e .  T h e  goal,  
says  D i r e c t o r  R a y  S h o n l io l t z ,  is in le t

cully took m uch  longer, up  to a m edian 
time of four years and 135 clays in 
Providence, H I.

"W hen it takes four years to get to 
trial in a civil case, som eth ing  is radi­
cally w ro n g ,” says Califo rn ia  legal 
scholar I). E. Witkin. "No o n e  who u n ­
derstands the  system can say that it is 
opera ting  in an  efficient m a n n e r .”

In bo th  s ta te  and  fede ra l  courts, 
some civil cases ju m p  to th e  head of 
the line. Persons seeking em ergency  
action to save a historic building or a 
rare  l ive  from destruction , or p reven t 
a board of d irectors from holding a 
meeting, or allow an election to p ro ­
ceed, ask the  court to issue a I a n / .w ir y  
restraining order or tin in junc tion . A 
court will g ran t  the  em erg en c y  relief if 
it is convinced that ir reparab le  injury 
will occur o therw ise and that any moti-

D i s c o v a r y .  raotoro mo trmi,
each  side gathers tacts and t e s ­
timony Irom the othor in tran­
scribed sossions.  •

>
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"those w ho have tin.* grea test  stake in 
a case b ecom e directly involved in  re* 
solving it.”

W hen a coalition of Colorado envi­
ronmentalists challenged llrimostakc 
\  ining Com pany 's  plan to m ine  nrani- 
t n in Cimuison National Forest,  long 
and costly litigation was avoided. Using 
die s e t \ iees  of tho Seattle-based Insti­
tute for en v iro n m en ta l  Mediation, the 
n ,o  sides h am m ered  out an accord.

In Cleveland, C hief  Police Prosecu-
■ Jose Feliciano sot up  a mediation 1 o w i m  tha t  is expected  to hand le  up 

to 1 -1,(HU! complaints a year  in hear- 
figs conduc ted  by specially trained 
I o.v students. T he  program  is aim ed at 
li'.' type of  complaint tha t often is 
d ropped  hy police because it does not 
u i v l  legal s tandards or involves fric­
tion b e tw e e n  close relatives.

New York State Chief  Judge Law- 
n 'ttce II. Cooke notes that citizens b e ­
lieve the re  is m ore  fairness in m ed ia t­
ed cases than  in adjudicated  ones. In

one study, fit) p e rcen t  o f  defendants  in 
m ediated  cases saiil they had a chance 
to toll their  side of the  s! ary, com ­
pared with -It) percen t in c u n t  cases, 
which are  governed  hy m u c h  s tr ic ter  
rules of procedure .

Arbitration, a m e re  formal m ethod  
of d ispute resolution in which the a rb i­
trators’ decision is binding, is gaining 
adherents .  Chief  Justice W arren Bur­
ger  says arbitration “can cope m ore  
effectively w ith  complex business con­
tracts. economic and accounting ev i­
dence  and financial s ta tem ents .”

Some federal courts have experi­
m e n te d  with m andatory  arbitration in 
certain  cases in which dam ages sought 
a rc  less than 0100 ,0(10—an approach 
that b u rg e r  asserts "m ay induce  hy as 
much as half  the  n u m b e r  of such cases 
that would otherw ise go to trial."

Collin private , shaken  by the high 
costs o f  litigation, corporations are  
tu rn ing  to com panies such as Fndis- 
pu te ;  Inc., lo k eep  them  out of court.

T h e  W ashington, D C., firm offers 
"dispute m a n a g e m e n t"  services.

O ne such m ethod: A privately held 
minitiial, p ioneered  in 1978 in a dis­
pu te  betw een  TllW , Inc., and Telc- 
crcdit, Inc. Lawyers for both sides p r e ­
sented  a short version of the case 
before senior executives of bo th  linns, 
who then  settled the ir  differences.

A nother way lo skirt clogged courts 
has been  called " r e n t  a ju d g e ”—paying 
a retired  ju d g e  to hold a full-dress trial, 
the  results of which can he appealed. 
Los Angeles lawyer Seth llufscodler 
resurrected  a long-forgotten state law 
allowing such jurists to hear cases with 
the  consent of bo th  parties. O th e r  liti­
gants have used the  sam e law.

T h e  practice has d raw n  sharp  crit i­
cism. Hubert Cnais’.da, a p a r tn e r  in 
Public Advocates, Inc., a leading pub- 
lic-intercA law firm in San Francisco, 
calls it “ legal ap a r the id"  that allows 
on ly  w e a l th y  l i t ig a n ts  to  b u y  a 
speedy—and  pr ivate—solution.

ry that m ight he  aw arded  if the  suit is 
successful would not com pensa te  for 
tho damage.

At any tim e before  trial, or even  d u r ­
ing or  af te r  trial, the  parties lo a civil 
lawsuit can  se ttle .  In rec en t  years, 
\!n«:lni'crl .wUlt'iut’iHx have becom e 
Ihe vogue in personal-iniury eases—a 
c. h nest egg  fur the  injured victim 
and a t to rney  fees up front, then peri- 
••tie paym ents  for life, ra the r  than just 
i :<• lump-sum paym ent.

In one such ease, parents  of a 2-year- 
eld girl who suffered extensive brain 
il 'tenge an hour af ter  birth at Stanford 
I diversity Hospital ag reed  in S’ep tem -

d ! . f f i S n t  I S i l t S .  With a  cost- 
-rl approaching, tho lawyers mnko 

o' I.mat one  moro at! n i p t  to rcsolro 
it dispute out ol court.

her. 1982, lo what at the  tim e was ihe 
largest malpractice se t t lem en t  in U.S. 
history. Anna C unn ingham  will n ev e r  
walk, crawl, sit or feed herself, says her  
lawyer, Jam es  Bostwick, but if she 
roaches 78, h e r  normal life expectancy, 
she will have received 12 2  million dol­
lars in annual payments.

Only about In p e rc en t  o f  cases that 
e n te r  the  litigation phase are tried. 
The  others  are  dropped , dismissed or 
settled.

At last: The trial. Civil trials are  simi­
lar to criminal trials. P rospective ju rors  
are  questioned, and six to 1 2  jurors plus 
alternates a re  em pane led .  T h e  plaintiff 
presents his case, with each witness b e ­
ing subject to cross-examination by the  
opposing attorney. Then the  defendant 
does the  same, both sides sum up their

T r i a l .  Evidonco is presented 
to judge <• r jury, nnd a verdict is 
reached, i ho c a s e  ends, unloss 
there is an appeal.

cases, and the  ju ry  deliberates after 
g e t t in g  legal in s t ruc t ions  from  l . ie  
judge.

As with criminal prosecutions, rules 
of evidence, can play a largo role in 
shaping the  civil ease, limiting the ev i­
d en ce  to the  best,  most reliable and 
relevant information.

Although  most civil trials last no 
m ore than a day or  two, some drag  on 
for m any  months straining the  stamina 
and  the resources of the  litigants and 
the  ability of the  judge  and ju ry  to sift 
out the  truth.

When the trial ends, 31 stall's do not 
require, as in most criminal trials, that 
the  verdict he  a unanim ous one, In all 
states, however, the  ag reem en t  of at 
least two thirds of the  ju ro rs—if not 
m ore—is required.

T h e  odds of winning?
Statistically, they are  hardly be t te r  

than Hipping a coin. A Hand C orpora­
tion study of 11),Out) ju ry  verdicts in

v. -.
s ’. ■ ■
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C o l l e c t i n g  t h o  a w a r d ,  ii tho d e fen ­
dant  rc luscs to pay altar losing the case ,  tho 
plaintiJt can  have his propoity seized.
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V .Cook County ,  III., o v er  a 20 - 
vear span found tha t plaintiff: ,.
won 51 p e rc en t  o f  them . . .3

Nevertheless,  the  sam e study 
found m a t  the  average dam age award, 
in 1979 dollars, had m ore  than doubled 
from 830.000 to 809,000 in tho p rev i­
ous two decades.

N a t io n a l ly ,  m a lp r a c t i c e  aw a rd s  
against doctors and  hospitals averaged 
$459,000 in 1931.

in frequen t!) ,  a ju d g e  will overru le  
the ju ry  or reduce  a dam age award 
when  it appears  tha t the  ju ry  d id  not 
act on t h e  basis of " th e  p reponde rance  
of the  ev id en c e"—the  test applied its 
Civil Ca.uis.

I lie ease still may not lie over. Lsi- 
llier side can appeal lo h igher courts. If 
lit ■ defendan t refuses to pay, th e  plain- 
tiif m ight have to get a court o rder  
d irec ting  Ihe sheriff lo seize his p ro p ­
e r ty  and  ; 'II it to satisfy the judgm ent.  
Kvon here ,  bankrup tcy  may foil tlie 
quest for paym ent.

Moil,' o i n- 'tcrm. As courts have been  
strains.i to the  breaking point by the  
lit igation explosion, re fo rm ers  h av e  
sought to reduce  case loads. T h e  n u m ­
ber of federal judges  had increased 
h u m  497 in 1975 to 647 by late 1932. 
Yet the  ease load p e r  judge  actually 
incre ised 36 .o percen t over  the  seven- 
year period.

A study by the  National C e n te r  fur 
S tate Courts  says the  p roblem  is that 
ear h o f  tho legal professionals in a 
Mill —the  lav. vers for both sides and the

i. / I :• .V/irvu.-.rsv•J**u 4 'J 3 .*• J .
:• „ t / "  V " ' .  • o » a .  .. .)

Itellectinc. deep , w ide cu rren ts  of 
social change, family courts  are  iu 
grea t  ferm ent.  \ ’n longer is the  hns- 
band and father the  paterfamilias, 
the  absolute ruler of wile and child. 
Family courts  today are  busy align­
ing the  new, m ore cv e n h an d e d  or­
de r  o f  things,

While not long ago these courts 
w ere  concerned  with breaches of 
promises lo m arry  and with narrow  
" ro u n d s  lor d iv o rce ,  today  they  
must tackle tho rn ie r  iviiies.

Family courts  establish paternity  
with com plex blood tests and deal 
with  artificial insemination and test- 
tube  babies. Unwed fathers, formerly 
ignored in custody and  adoption p ro ­
ceedings. now have rights of notice.

T h e  “bust interests of the  child" 
are  I ikon into account ill del-am in- 
iiig custody and  visitation lights, 
load  eusloiiv is allowed in 28 states, 
and.court*: no longer automatically

!- / | \  ju d g e  —expec ts  th e  o th e rs  to 
. ■■•*, m ove slowly, so they all move 

. I slowly.
T h e  key to  end ing  the  log­

jam , th e  c e n te r  says, is “case m ans 
m e n t"  by the  ju d g e —setting tim e stan­
dards for each s tep  of the  trial and firm 
trial dates, riding h erd  on laggards and 
g ran ting  delays only for good cause.

Four judges in Phoenix who tried 
case m anagem en t  disposed c f  39 .1 p e r ­
cen t m ore  cases than the  rest of the  
court, and  44.7 p e rc e n t  m o re  trials.

P roposed  changes  in th e  Federa l 
Rules of Civil P rocedu re  would give 
judges  the  pow er for th e  first time lo 
control pretrial discovery, p reven ting  
its use lo “wage a war of attrition or lo 
coerce a party .” Lawyers would he p e­
nalized for filing frivolous motions.

Suits filed hy persons— prisoners,  
mainly—on their own behalf  make up 
one  fourth of the U.S. District Court's 
case load in Washington, D.C. Screen­
ing catches most of tho worthless cases, 
yet loo line a mesh may p reven t a cam: 
with m e r i t  from being heard.

Videotaping ev idence,  even  whole 
trials, and pretria l te lephone  confer­
ences a rc  among.some of the  technolog­
ical tiinesavin<: innovations thr.t have 
b ee n  used successfully in several states.

Yet no such finite solutions exist for 
r e d u c in g  A m er ican  li t ig iousness—a 
way of  life that shows no signs of aba t­
ing. T h e  t raum a of  the  lawsuit may 
nev e r  disappear e i ther ,  but .someday it 
may lie over  sooner. □

assume that the  m o th e r  is !>■ .4 al 
a . i ing for children.

All stales hut Illinois and  South 
Dakota allow no-fault divorces in 
which couples dissolve their  bonds 
without accusing each o ther  ul adul­
tery or m ental cruelty. .Simplified 
p rocedures  perm it legal clinics lo 
h ii idle divorces for a modest lee. 

Dividing t ha app le .  Fin.meiul-sup-
par t  a r rangem en ts  reflect women 's 
new  economic in d e pendence  T he  
canrls  are  beginning to give finan­
cial recognition to I lie wife’s >ulri- 
hu t ions  in th e  h o m e ,  w hile  also 
gran ting  alimony to husbands when 
lae ir  ex-wives earn  more. All-hut- 
w ed  partners , now  separated ,  are 
dem an d in g  that courts grant then; 
support,  and  sam e arcs get t ing  it.

"Virtually no tradition or p rece­
d e n t  is secure. T h e re  is a real con- 
llicl of interests ," say fainily-law ex­
perts  H enry  II. Foster and Don'-. 
Jonas Freed. "Kvoryone in the fam ­
ily is en tit led  to do his or her  thing: 
and  like the  m em bers  of  the  Swiss 
Navy, they are  all admirals,"

•a p •?? •
M y 2 li .. . •%
i O

* '1 *■ #\ -•%;. • 

A .  .  •  .
->* ’ -st .*

(Criminal cases and big ii.oiu.-y 
lawsuits g rab  the  headlines, b u l  
the  largest n u m b e r  of  p eo p le  
who •,/> to ' ”j- ir t a re  involv *d in 
traftic off a: v s  or m iner disputes.

TYaliie c o u r t .  Driving cases 
com e be* " re  a vari.-ly of jud. - s  
ranging from rural,  pa.rt-tim • ju s­
tices of the  pence to full-time j u ­
rists iu metropolitan  areas.

Most of th e  nation's 59 million 
traffic violations each year arc 
settled w h e n  a motorist simply 
mails in a fine.

To contest a charge, you ir>.u>l 
he  in court on the da te  listed on 
the  ticket. Lisparts advise tha t 
you bring witnesses and p h o to ­
graphs, it appropria te .  If your d e ­
fense is plausible, you may have a 
good chance  of winning.

You probably don 't  need  a law­
yer, since mo t traffic courts o p e r ­
a te  informally. Rut i f  he charge  is 
d runk  or reckless driving, which 
could bring a jail term , legal assis­
tance may be helpful.

S m aM -eknm s c o u r t .  About 
million times each year, people 
with gripes  against local m e r ­
chants, nei 'jihors o r  edior.s turn  
to vmnM-claiins court in resolve 
the m utter  simply and quickly. A 
ju d g e  or arhitratoi lioci . Got!i 
sides, th ru  decides Ihe issue e i ­
the r  on ihe spot or iu a short time. 

Soni“  pointers:
n Mono! a i v dam ages are  limit 

e d —$709 maximum on a w in g  ■ 
a Special forms to file a com ­

plaint a re  usually provided at the  
eoiulhousu. A .small fee— 32 In $211—is required, and a waiting 
period of iv ’o weeks is com mon.

u Re sure to show up for tin 
trial on lime, although yon m ly 
have to wait until your case is 
called. Many .small claims courts 
arc open  evenings or weekends.

u Bring papers, receipt.:, p h o ­
tos and o the r  items that will help 
prove your case. Wilees-es may 
help if they appear  lo he  reliable.

u In som e stales, lawyers may 
not argue  a client 's  case in .small- 
tl.iiiiis court because that would 
give tin' client an unfair  ad v a n ­
tage, Rut consider reta in ing one 
if the  o the r  side will have one.

i i  Don't be  concerned  about le­
gal niceties, and avoid long-wind­
ed explanations. Just s ta le  your 
case as succinctly as you can.

U.S.NEV7S ft WORLD ftt-POKT. Rov 1. 10H2
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v;. i men* J nullii'jc '2 for 
v .;. in the. ,a\v is a profession 
•" :s more numerous by iho 
f ’ ; —ns c!o tho controversies 
i r fees, ethics, irr.inir.g.

I ittlc in this country  today remains 
u touched hy lawyers. T hey  abound at 
i ••:•)• tu rn ,  from the  fight for life’s tie- 
c dlics such as air, water,  food ami 
>!; -I'.er lo tin* quest for liberty and the 
par.-,nil o f  happiness. T hey  advocate, 
re .ulale, a n d — their  critics say—often 
obfuscate.

Richly rew arded  for in te rp re t ing  tlie 
:..tcred entrails o f  the  law, lawyers nouc- 
l’ '••less pay a s le e p  price for living off the 
C".i!licts with which society is riven: 
l ow public es teem  in polls that some­
times rank them  with uscd-car sales- 
i: . a ami garbage collectors.

lire- con tem porary  tongue-in-cheek 
•Mimeut about St. Ives, a lSth-cciitu-

ing lon ,  D .C .—h o m e  base for som e 
27,000 lawyers.

Still, aye-popping salaries and hourly 
fees show no sign of declining. In law 
firms, par tners '  "draw s" or earnings 
average $00,000. Some “ rainm akers"— 
well-connected lawyers who bring  in 
the  business—such as Washington law­
yer Joseph A. Califano, Jr., ptill in b e ­
tween a half-million and  a million dol­
lars a year. San Francisco an t i tru s t  
lawyer Moses Lasky won a million-dol­
lar fee from Telex Corporation for fil­
ing just one  brief  at a critical [joint in 
its suit against IBM.

Associates—salaried lawyers who are  
striving to becom e par tne rs—average 
$35,200, b u t  young lawyers at a few 
New York firms start at $43,000 a year. 
Fees for lawyers with four o r  five years 
of exper ience  average $71 p e r  hour, 
while beribbom  d veterans such as the

T

l

\
\

hiring a fnrnotl courtroom practitioner ouch as Louis 
i Ter ol flow York can coot S350 an hour.

r\ lawyer, still brings knowing chuck­
les; " l i e  was a lawyer, yet not a rascal, 
ami the  people  w ere  astonished."

T he  U.S. has 010,000 lawyers, two 
thiids of the  world's  total and almost 
l luee  times as m any as in 1951. About 
70 percen t a re  in private  practice. Half 
• I the  rest work for the  governm ent,

I lie growth  of the  profession's ranks 
has been so rapid that a glut exists in 
many u rban  areas. Recession am! d e ­
regulation have put a c r im p  in the 
once boom ing law business in Wash-

V r T- .r j r . i . t - j  v . j  a ,
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may charge liplegendary Louis N 
to $350 per  hour.

Some lawyers, denounced  as "greedy 
swashbucklers" by consum er advocate 
Ralph Nader, are becom ing increasing­
ly bold in charging their  clients m ore as 
the stakes get larger.

In 1981, law practices took in 24.1 
billion dollars, or 0.9 percen t of this 
gross national product,  m ore  than the 

air-transport industry and 
one fifth as m uch  as the  
health-scrvices economy.

T hat claim on the C.’N l 1 
might he smaller were it 
not for laws in all of tho 
stales prohibiting nonl.iw- 
yers from providing legal 
services. Although wills of­
ten are drafted  in law of­
fices by paralegals or unli­
censed legal assistants, a 
nonlawyer who sells a d ­
vice lo the  public on how 
to write the  same docu­
m en t can he prosecuted.

Bar groups say this m o ­
nopoly helps protec t tho 
public  from cha r la tans ,  
but the  closed society that 
law y ers  c o n s t i t u t e  lias 
c o m e  u n d e r  in c re as in g  
antitrust scrutiny  in r e ­
cen t years. A ban on law­

yer advertising, enforced by the bar for 
decades, was struck down by the Su­
p rem e  Clourl in 1977.

Since then, a (lowering of storefront 
legal clinics that offer low, s tandardized 
fee in a Spartan setting has occurred. 
"T he  Lawyers at Dart D rug" advertise 
uneonlested  divorces at $195 next to 
panty hose at $2.49. This kind of mass 
m arketing  offends the  traditional sense 
of proprie ty  felt by many attorneys, but 
it is ituiking legal services m a re  accessi­
ble to the nonafflui'iit.

Legal exports o i'jr  t!:o foUovng 
tips cn finding a ! r .c c r r .g c i . 'r ;I  
lo deal zv'i',': your prob!?r.is—

n Begin by asking fricivN or 
others you trust fcr a recom m en­
dation. G et a consensus if you 
can.

u llar-.nsociation refer ml :er- 
vices can help, b a t  they list law­
yers w ithout eva lua ting  tlv m.

n For a s im ple will, real-* stale 
closing or som e o th e r  rout:::, le­
gal need, a low-cost legal clinic 
may well fill th e  bill.

u Consider consulting a certi­
fied specialist in  complex areas 
such as tax, trusts or trial work.

u Visit the  lawyer and see how 
you get along. Expect to pay for 
this consultation.

ii Don't be  shy iu asking, about 
the  a t to rney 's  credential:;. The 
M arihu la le -lltibbv ll Lute D itvc• 
lory, found at your  public library, 
rates lawyers' abilities and  notes 
key clients.

n Check with  your stale's law- 
yer-disciplino agency  to find out 
w he the r  the lawyer has had an 
ethics violation.

n Bin dow n fees and costs in 
writing. Is th e re  a le t  hner fee lo 
ha  paid in advance? Will the re  be  
an liouily c l ia rg -  or will your 
lawyer get a p e rc en ta g e  of your 
recovery in a d am ag e  suit?

T h e  elastic ethics and  the iiu’ptnosx 
of some lawyers an d  the downright dis­
honesty of others have  hurt the  repu ta­
tion of lawyers e v e n  m ore  than high 
fees, and t r iggered  d em ands  for reform 
from lawyers themselves.

T h e  A m e r ic a n  Bar A ssociation, 
which represents  ha l f  the  nation’s law­
yers, is putting  thu finishing touches on 
a new  code of professional responsibil­
ity that would s t ren g th en  the hand of 
c l ien ts  w ho  th in k  th e y  h a v e  b e e n  
cheated. Disciplinary procedures, of­
ten leng thy  and  le n ien t ,  a re  being  
beefed up. And law schools a re  teach­
ing, m ore ethics and  cm plm si/iug  "real 
life" situations m o re  in training.

Even so, lawyers will neve he popu­
lar, says New York lawyer E ugene C. 
Gerhart: "They  canno t  expect to he 
liked by those th e y  oppose, They can 
only hope to h e  respec ted  for their 
courage, their  co m petence ,  the ir  in teg­
rity and their loyally to the  eternal ide­
al of justice." □
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T l ' . c y  a r c  c a l l e d  A L J ’s ,  a n d  y o u  

w i l l  f i n d  i i i a i i "  f i n g e r p r i n t s  
o n  m a n y  o f  L iio  a c t i o n s  t a i i s n  

b y  b u r s s u s r a t s  b o t h  i n  
W a s h i n g t o n  D r* d  i n  . a  a  c i a t e s .

Bring up  th e  subject o f  how an indi­
vidual's legal rights arc de te rm ined ,  
and most people  p ic ture  a black-robed 
ju d g e  p e rc h ed  high on his bench  in a 
marble-paneled  courtroom.

Vet the average citizen is touched 
far m ore often by rulings m a d e  in a less 
august judicial arena,  by w hat some 
have called the  h idden  judiciary.

It consists of a special tier o f  judges 
who act as checks on slate and  federal,  
agencies tha t m ake  millions of adm inis­
trative decisions each year— dealing 
with  every th ing  from the  issuance of 
drivers ' licenses and  the  paym ent of 
jobless benefits and Social Security 
pensions to  the  regulation of utility 
rates and  television stations.

T h e  vast majority of these d e te rm i­
nations are not challenged, Hut h u n ­
dreds of thousands of them  annually 
a re  appealed  to the  1,153 adrninislra- 
livedaw judges (AJ.J's) em ployed  by 
federal agencies o r  to similar judges 
at the  stale level.

hi addition, w hen  regulations are 
being wi illnn—w hethe r  Iho subject is 
surface mining, building design foi the 
handicapped, mechanically deboued  
meat or one of the  myriad o ther  areas 
in which governm ent in te rvenes— 
AI.J's p reside over the  hearings.

While bureaucrats  carry out policies 
through rules and regulations, the  job  
of ALJ’s o r  hearing examiners is to 
m ake sure th e re  is due  process, that 
agency decisions a re  legal anil fair.

No |u ro rs .  In appeals of agency d e ­
cisions, they function m uch  like trial 
judges iu nonjury cases. Parties are  
re p re se n te d  by lawyers in formal 
hearings, ev idence  is submitted, wit- 
ncssesaro heard. In most eases,an Al ,J 
renders  a written opinion, which is 
appealable lo agency administrators 
or commissioners, then to the  courts.

Most appeals of agency decisions 
touch on only one person or one firm, 
hut AI J  rulings at limes affect citizens 
and  businesses nationwide. A decision 
hy ALJ Chester  Naumowicz at the  
Federa l  C o m m u n ic a t io n s  C o m m is ­
sion in 1976 opened  up Ihe te lephone  
industry to g rea te r  competition.
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It is ALJ’s who initially try  the  civil 
suits filed by regulatory agencies. At 
the  F edera l  Trade Commission, they 
decide, am ong o the r  tilings, w h e th e r  
co rpora te  activities conflict w ith  anti­
trust laws or F i ’C  guidelines.

In a case involving Genera l Foods' 
Maxwell l lousc  coffee, for example , an 
ndministrativc-law ju d g e  ruled against 
the  FTC  staff, holding that the  firm 
had not used unfair m ethods of  com pe­
tition to dom inate  the  coffee m arket.

T h e  agency 's  staff had filed an  an ti­
trust suit against General Foods. After 
losing the  first round, bu reaucrats  of 
th e  F T C  appealed  lo their  f ive-m em ­
be r  commission.

At th e  N a tiona l  L a b o r  R e la tions 
Board. 110 adiuinistrative-law judges  in

■f'V -Ml fH-l'.-N
*.»ij-i.nl x.zJ
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Within tho federal system e.io a num­
ber of special.’red courts Hint bund’, ) 
casos in soma complicated or trcbt:- 
cal areas. Those courts, most of ;■ e.'Ji 
aro in Wasltinjlon, D.C., include.rU.S. Claim;; C o u r t—
Establish .'d October 1 
to replace old U.S.
Court ol Cl:'int';. tty IG
judyos handlo every ' ' 1
typo ol money claim ngttinr.1 the Unit
Stains except thane involving p. f.am ,1
injury.

Courl  of lid.'.-rnnHonal 
T rade—Sot up In 1920, 
its nine judges review 
government actions , \
dealing wilb Irnpet Is,  ’•**"
s; iich ns  diaputos over classification or 
valuation ol rjoot.’f. and antidumping 
laws. Handled 3,"07 cnees  in 1901. 
Sik, in New York.

Bankruptcy Court— | ;
Established in 1970, or- <
dorad reorg.inizod by 
Supremo Court in 1932.
Sum o 24 1 judge'; in !)1 
district courts ncroea tho countiy ll 've 
died :t record 51*7,M l I filings in year 
ended  Jim > 30. 1932. Under the U.S. 
Constitution, r.ll personal und corpo 
ralo bankruptcies end  reorganizations 
oio heard by ! gloiol courts.

Washington, Sau Fran- 
cisco. New York and  At- 

.■■■■j :i . . lanta hear about 1,290
u n f a i r - l a b o r - p r a c t i c e  

and union-represcnta'.ioii cases a year, 
out o f -50,000 filings. T h e  rest are  settled 
by NLRB bureaucrats  or dismissed, 

M erc  than two th irc!s of the  federal 
AI.J's work for the Social Security Ad­
ministration in 125 Held offices, i hey 
h ea r  m ore  than 250,000 ca-.es a year, 
d e te rm in in g  eligibility for benefit  pay ­
ments. Such hearing-; arc  short and rel­
atively simple, taking a m a tte r  of hours 
in most instances.

Outside of Social Security, however, 
adm inistra tive hearings often d rag  mi 
for m any months. T he  so-called A meri­
can T elephone  Tc Telegraph Imsic-rate 
case at th e  FC C  in the  mid-1970s 
spaw ned  a 16,437-page t ran sc r ip t— 
plus 15,664 additional pages of  exhib­
its—during  103 days of hearings.

Even after  th e  hearings a rc  over, it 
can he  a long lime before a case is 
w rapped  up. Several years ago, the 
G enera l Accounting Office, the  audit-

Court o f  Afipa-':. (or 
th e  F  d c r  ! Ci. aull—
Established October 1 
to repkiCo old Court o!
Customs und f'.il-.xt 
Anneals. I laral! .s C ppfal; le.m ' !• i n ;  
Cott.l Mil l Ccu.'t el I , , T d i o n u l  Ir. -I- 
plus jjntont f.ppcnlr. and p.-; nt-lm 
Innycment c-.;<;s. Hr; 12 jn ! sit 11
tf;; ■ -i-judQQ p..ii'Ve,

For. I' ti In'.
« lO | I v . l l l
Sot up in 1973 to review 
api/tcalions lor >:d-..o 
Ironic survvilktdco I •: 
tho government ol lei prv t ;  . ,  u 
thoir Agents. S;.v.ai dijtiic' ju-.'p s, 
Serving pad  l inn  r-n thu cou.l, up 
proved r.ll 431 request:; in I '-'31.
Y;1X C o u r t—In Ibix
agattcy, or/?! dished In
1924 ,19  judges h r .v o

a b o u t  3 0 ,( jOO e n s o s

ponding involving il ift-
cicncioa or ov rpayinnnjj in incont \
ootato and giil t.iz-ja, 'nut otii i :;. . c i . !
tii.-il jtidgor. hear "small c ■
w h o r e  t h o  ( j i g .  ii; l e . x ;  t h a n  u o  '.

Couri of i a, ry »ip- s
prs. Lisle.b: -Itad in
1959 a s  tu :. line! uppol-
l)',n Iributtsl to f''.''
court -maiii .l c c . r r i ;
tiono in the ...lin'd sa  vi 'i b: e* :
inn ItiCjjcc., who v-iivo I -..i
prosidnnfial appoint: r»a, flu . i
c a so s  in 10"'.)
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ii'g . inn of Congress, studied four agon- 
< ir.s it considered typical and found the 
m edian t im e from h ea r in g  lo final

auicy decision was 352 days.
I he delays often draw  complaints 

fiom Capitol Hill and private  citizens. 
AI ,J ’s bristle al any suggestion that they 
. it* lo blame, saying it is the  bureaucrats  
who use up most of the t im e—a contcn- 
iloit borne out by the GAO .study.

As little known as they are  to many 
\morieans, administrative-law judges 
..ile to the  days of George Washington, 

when customs officers w ere  appoin ted  
to figure the  duties payable on imports 
.aid to d e te rm in e  which soldiers w ere  
disabled. In time, the system lost p u b ­
lic re sp e c t  because  ag e n cy  ac tions 
w eie  often m ere ly  rubber-stam ped.

Congress tried to correct tha t p rob­
lem in 1046 by passing the  Adminisfia- 
lico Procedure  Act, which established 
ll'o autonomy that ALJ’s enjoy today.

They are  still employes of  the various 
agencies, as previously, bu t  the ir  pay— 
about $57,000 for most— now is con- 11 oiled hy the  Office of Personnel Man*
; r i n e n t .  T hey  are  assigned cases on a 
rotating basis and may not h e  su p e r­
seded hy any official who perform s iu- 
w.sligativc or prnsocutory functions.II is not a job  for hurned-out legal 
l acks looking for ail easy b er th  iu gov- 
m in i  nt, AI.J’s a re  selected through  a 
i 'got ous merit program, and  70 percen t 
of applicants are  rejected. A form er 
chief justice of a stale .supreme court 
\ as am ong those recently  chosen.

T nrd itin  ihe  turf. T he  issue of their  
. ' 'd ependence  is at the core of  a bur- 
)" onii:g controversy over a Hcagun ad- 
mini .Station a t tem pt to clean up  the 
disability ioils S tale agencies, working 
v ult new  Social .Security Administra- 
ti'Hi (SSA) guidelines, cut off benefits 
Im some 2'15,()()ll of the  2.7 million 
people on the  rolls. Hut about th ree  
I'llh;,• of those who have appealed  have 
h'*.*n reinstated hy AI.J’s using looser 
standards developed  hy the  U.S. courts.

Alarmed by the  high reversal rale, 
th? .'ISA has been  overru ling  som e deci- 
.‘.ions—and riling many AI.J's. T hey  say 
the agency wants them  lo act m ore  as 
bu eaucrats im plem enting  regulations 
It, m as independen t judicial officers.

Oik* m ethod  of asstu ing g rea te r  iude- 
i>"i.deuce is a corps or central panel of 
U I s. not tied In any agency, that p ro ­

's  ides trial services on d em an d .  New 
Jeis'*y, one of eight states with such a 
p s l, also has repo r ted  substantial cost 
s'< • "igs Judge Irving .Sommer, cha ir­
man ol the National C onference  of Ad- 
• aim Irative Law Judges of th e  A m eri­
can P.,ir Association, sees an intangible 
phi' "People know they 're  ge t t ing  a 
km shako because the  ju d g e  isn’t a t ­
tached to any particular agency ."  □
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O v e r w o r k  a n d  i d e o l o g i c a l  

d i v i s i o n s ,  a u t h o r i t i e s  c a y ,  a r c  
s a p p i n g  I h o  c i T o c t i v o r t o s s  o ?  
t h e  n i i i  i  J u s t i c e ;  w h o  c i t  a i  i h o  
a p e : :  o f  t h e  j u d i c i a l  s y s t e m .

T h e  U.S. S up rem e Court,  deluged 
with cases and split philosophically, is 
working under  the  greatest strains il 
has faced in its lO.Tyear history.

T h e  C o u r t’s nine m em bers ,  am ong 
the  w orld’s most prestigious judges, are 
finding it ha rde r  and  harder  to per- 
fii 'iu their  historic dual role—to instiie 
justice for individual Americans while 
guiding tin; nation on the  m eaning  of 
its laws.

T h e  volume" of appeals has reached 
Hood stage, with the  result that a eiti 
zen  today has only a slim chance ol 
has ig a case heard hy the  Court.

At Ihe same time, sharp  and shifting 
divisions am ong th e  Justices over abo r­
tion, racial discrimination, prisoners’ 
rights and many other  questions often 
produce  m urky decisions that confuse 
lawyers and judges alike and inspiie 
still m ore  lawsuits. T h e  Justices—live 
of w hom  are  73 or  o lder—w ere  b e­
sieged in lfl81-f!2 with 5,311 appeals 
from state and federal courts. When 
the  1082-33 te rm  began, the docket 
was already two-thirds full.

Today's S up rem e Court is far differ 
cu t from Ihe six-member bench  set up 
in 1780. In the  early days, almost every 
ease p resen ted  was heard. Now, the 
20(1 eases per  year that the  Court is 
able to review in detail m ake up  fcwei 
than 5 percen t of the  appeals filed. 
Savs fotiiicr U.S. Solicitor C cncra l  Mr-
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win Griswold, "All you can do is knock 
on the  door and ask lo be let in."

Hotly contested  issues involving such 
subjects a.; taxes, labor titles' and other  
governm ent regulations can remain u n ­
resolved lor year:.. On many such ques­
tions, some of the  12  federal appeals 
courts have ruled in opposite ways.

About one third of the  S up rem e 
Court's ease load is set by law. Includ­
ed! I.owei -court dec is ions s tr ik in g  
dow n  fed e ra l  laws, s ta te -su p rem e-  
eourl rulings in te rp re t in g  the  U.S. 
Constitu tion  and  boundary  d isputes 
between  states.

As for the  rem ainder, the  votes of Tour 
Justices are needed  to grant a full hea r­
ing. beyond that,  " th e re  are  no rules," 
says Hugcne C re  .*m a n ,  University of 
North Cai olina law professor. "Much Jus­
tice voles lo grant review of ei'scs he or 
she thinks are important enough to war­
rant the C our t’s at tention ."

A m ilestone. Since th e  famed U',03 
case ol M m b r iii  r. M adison, the  Court 
lias claimed the  pow er to strike down 
laws il decides eanllicl with the Consti­
tution. Virtually no one challenges tlrat 
docli ine today.

Yet deba te  rages over the extent to 
which Justices can broaden past in te r­
pretations of constitutional rights, fill 
m gaps they perceive in laws, o r  super­
vise public institutions. Typifying I lie 
criticism of "judicial activism" is tho 
charge of form er Senator S un Mrviu, 
Jr. (D-N.C.) that " the  people of our 
laud are  being ruled by the transitory 
personal notions of Justices who occu­
py for a fleeting m om ent of history 
seals nil the S uprem e Court."

In rec en t  d ecades ,  split opin ions
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S'.ove.is nt work with law ciori.s, whoso role al tha Court Iris rjrcwn.

have guaran teed  wom en broad rights 
Im  have abortions, b a i led  prayr i  from 
public schools\ given wide rights lo 
criminal suspects, o rd e red  .schools d e ­
segregated  and set m iuinnim  standards 
in prisons and  m en ta l  hospitals.

T h e  Justices  b ec a m e  increasingly  
willing to strike dow n U .S , sta te  and 
local statutes, voiding m ore since 192(‘ 
—701—than iho 3SG ruled unconstitu­
tional in the  previous 130 year:;, says 
legal scholar  B ruce  Fein. Activism 
reached  its peak dur ing  the 1050s and 
1930 s u n d e r  Chief Justice Fail  Warren.

All cu r ren t  Justices have  jo ined ac­
tivist rulings at least on occasion, but 
William Brennan, Jr., the  Court 's  se­
nior m em ber ,  and Thurgood Marshall 
have done  so most often.

On the  oilier en d  of th e  spectrum, 
C h ief  Justice Warren Burger  and Jus- 
tit*.-s William lielinquist and Saudi,i 
Day O 'C onnor,  advocates of "judicial 
restra in t,"  tend  lo de fe r  to the  legisla­
tive and executive branches of govern ­
m e n t .  T h e  o th e r  J u s t ic e s — H arry  
Blackmun, Lewis Powell, Jr., John Paul 
Stevens and Byron W hile—swing, from 
one  cam p  to the  oilier, dep e n d in g  on 
tho  issue.

In the  I9MI-R2 te rm , 33 cases— n ea r­
ly one fifth of the  opinions issued— 
w e re  dec ided  by a one-vote margin, 
tw ice as many as in 1930-81. Justices 
also are  m ore likely nowadays lo issue 
opinions stating the ir  individual views.

No m o o t  points .  Justices have ways 
of  rationing the  use of their power. For 
o ne  thing no m a t te r  liovv im portant 
the  issue, they refuse to take a case 
unless it is a real d ispute affecting liti­
gants, not a hypothetical question.

As quarre lsom e as they may som e­
times seem, the Justices try to resolve 
differences privately, O nce  or twice 
dur ing  each  week of oral argum ents,

th e y  g a th e r  w ith  no aides p resen t ,  
shake hands with each o ther ,  discuss 
the  cases they 've  hoard  and  take a p re ­
liminary vote on their  decisions. If the  
Chief  Justice is in the  majority, lie d e ­
cides w ho will w ri te  the  explanation of 
the  Court 's  reasoning; otherwise, Ihe 
senior Justice makes the  assignment.

Opinion writing can take mouths. 
F irs t ,  d ra f t s  a r e  c i rc u la te d  am o n g  
Court m em b ers  who voted together. 
T h e  Justices m ay sign the  proposed 
opinion, try lo persuade the  d raf te r  to 
a l te r  it, or write  their own versions. 
Occasionally, Justices reverse their  ini­
tial votes a l te r  read ing  o th e r  m em bers '  
drafts. Wade McCroe, Jr.. U.S. solicitor 
general from early 1977 to inid-19.31 
a n d  at o n e  t im e  a l< derul appeals  
judge ,  describes the  give-and-take this 
way: "Justices fight for language they 
prefer,  but to get o thers  to concur, 
they may solton their  positions. That 's  
what a collegial court is all about."

Policy d isagreem ents  on  the  Court 
will never end .  blit reform ers  have 
proposed several ways lo cope with the 
increasing case load.

O ne idea, endorsed by four Justices, 
is creation of a "National C ourt of A p­
peals" lo which tlie High Court could 
refer  cases requir ing  a t tention  but not 
raising crucial national issues. Justice 
.Stevens lias proposed a now  court to 
dec ide  which cases the  .Supreme Court 
should bear.  In addition, all of the  Jus­
tices have asked lawmakers to elimi­
nate  the  requ irem en t that they hear 
certa in  categories of cases.

Justice Powell has called, too, for di­
viding am ong the  Court m em bers  the 
jo b  of .screening appeals, eliminating 
the  tradition that "each  Justice has to 
vote oil every  doggone petition."

O thers  would curb  or abolish oral 
a rgum ents ,  the hour-long sessions in

which Justices p e p p e r  lawyers with 
questions about their cases.

Reformers are  split over the  role of 
- •  law clerks, young law-school graduates 

who serve as research aides. As rec en t­
ly as 1950, Justices each had only one 

j clerk; now, most have four.
* S om e analysts  be l ieve  th e  C ourt  
J needs m ore clerks to help  .screen cases; 
J others complain that the  longer, m ore 
: difficnlt-to-understand opinions being
: issued today are  partly due  to the  pro-
i liferation of the  clerks who draft them.

Flak from th e  r irh t .  Many critics 
„ would  ac tua lly  n a r ro w  th e  C ourt 's  7 power. Among ideas being pushed lay 

‘ I  some conservatives: Taking away the  
.' i authority  o f  federal courts to h e a r  cases 

f on such subjects as abortion and school 
- p rayer  and farcing federal ju d g e s—all 1 of w hom  are now appointed  for life— 

to ru n  for office periodically. O ppo­
nen ts  assert lb it such measures would 
dangerously underm ine  the  indepen ­
d en c e  of thn nation's judiciary—:. v ital 
e lem en t  in the  American system.

S uprem e C ourt  Justices themselves 
have studiously avoided taking a stand 
on the  court-curbing proposals because 
they would likely decide the  con.vtitu- 
tionality of any such measure passed hy 
Congress.

T h e  C ourt Ins  tem pered  its activism 
a hit in recen t years—a change some 
analysts a t tr ibu te  to the  wave of c riti­
cism being leveled at judges.

O ver all, however, experts see little 
chance that a philosophical majority 
capable ol .steering a consistent path 
will reappear  at any tim e soon. Tin: 
intellectual ferment and doubt.; that 
the  Justices reflect run deep  th ro u g h ­
out Amoilean society.

Then, too, observes Poller Mtew.ut, 
who re tired  iu 1931 after ?,3 years .is a 
Justice: "Unlike any in •titntiuii in I lie 
world, the re  is no boss of the  Court. 
Your only boss is the Cunsliluliun and 
the  law. Nobody can loll ano ther  Jus­
tice what to do  or  what not to do." □

. . . . . . - s u  ' •  . . . J

Reprints of "Ar:uric:.n Jusec-r— 
AUC'i; oi Wow Ii R e a l l y T . u "  . 
available at C/J c.anls * r.-d i. Tho 
minimum ordc-r ir. five copies.
Ssnd  order, will» p:r/m''ii!, la:

Reprints, rti ot.i TM • T? - .  * J  
u .t:.:;:-..! ‘ 'if

A W c rU . - . - f j ; !  r ~  '  ' !2 oC0 H S i r ,  I. i!A7. /• \ j ' \  I
V/nJiir.jtoe, D C. •••

or-n 'v i
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P R E F A C E

Under its contractual obligation with the state of New York to review, assess and 
analyze the public defense system, the New York State Defenders Association period­
ically publishes reports to the Legislature, the Governor, the Judiciary and other ap­
propriate instrumentalities. The report which follows preliminarily examines the costs 
of capital litigation and the fiscal impact of the death penalty on New York State. This 
report is directed to those who have a legal responsibility to analyze that fiscal impact.



I N T R O D U C T I O N  __________________________________

In the last five years, efforts in both houses of the Legislature have pushed New York 
closer and closer to the passage of a death penalty. During this time, shrill voices have 
argued every major proposition with reference to the death penalty except one—its 
actual cost. The floor debates during this period of time provide little hard cost data, 
but, as will be seen, they make clear that the »_;ath penalty will call for the most 
irrational and disproportionate expenditure of energy and money in the history of crim­
inal justice in this state.1

Despite this reality, one searches in vain for legislative information on the subject 
of actual coat. The memorandum in support of this year's deatn penalty bill (S.7600/ 
A.9379), as in the past, states thac there are “no fiscal implications." Yet, as late as 
the end of March 1982, the Senate sponsor of the bill reportedly did nut know the fiscal 
implications of the death penalty.1 The Senate Research Service states in its death 
penalty briefing paper, “ Insofar as the fiscal implications of the death penalty are con­
cerned, the costs of its imposition and the related appeals process are uncertain."5 
Likewise, though the New York State Department of Correctional Services has recognized 
the issue,4 it has not projected costs under a death penalty statute.5

At a time when New York S e is under tremendous fiscal constraint in its efforts 
to deliver basic human services it is ironic that no one in government has attempted 
to assess and project the actual cost of a death penalty here.

Conventional wisdom suggests that it is less expensive to execute a person than to 
immison a person for life. Conventional wisdom is wrong. As Mr. Justice Marshall 
statftd in Furman v. Georgia, 408 U.S. 238, 357-8 (1972):

“As for the argument that it is cheaper to execute a capital offender 
than to imprison him for life, even assuming that such an argument, if

1 The New York State Deicnders Association opposes the death penalty tor any entnc because it is immoral, 
discriminatory, and inevttahlv capricious. The penalty provides, and will always provide, the opportunity 
tor masking racism and pre* .dice. Its history marches in step with the history ol genocide; its cadence is the 
cadence of expediency; its latlurc, the (jilure of huma.. \ind. The death penalty is obscene violence. There is 
no excuse for its existence, and someday it will be abolished.

Wc do not by this paper retreat trotn these positions.
In the course of this paper, we will comment on sections of the death penalty lull, and. in particular on 

those sections dealing with publicly supported defense representation for the poor. Nothing wc 3av Ivnr 
should be read as approval of the bill or an appraisal of its ultimate constitutionality. Wc are reporting cost 
data, and that is the purpose of this paper. It is important for state officials and the public to know the price 
tag which is attached to capital punishment. The costs outlined here arc the bottom line. Because death has 
been held constitutionally tu require greater procedural protections, Gardner v. Florida, 430 U.S. 349 (19771; 
Greg,g v. Georgia, 428 U.S. 153 (19761; Woodson v. North Carolina, 428 U.S. 280 (19761, legally required 
procedures and their attendant costs will continue to escalate.

3 Legislauve Gazette, March 29, 1982, at 8 , col. 1,

1 Senate Research Service, Issues in Focus, No. 82-48, Death Penalty 4 (Jan. 28, 1982|.

* In fuly 1978, New York's Department of Correctional Services reported, hut did not evaluate the anti- 
dcath penalty position that, " . . .  capital punishment is more costly from an economic viewpoint than other 
alternatives if all costs are counted, including court, prosecution, defense and correctional." Department 
of Correctional Services, D iv. of Procram Planninc, Evaluation ano Research, O verview of Death 
Penalty and Review of Arguments For and Against Its Use 9 duly 1978).

1 Significantly, states with a death penalty cannot afford the "luxury" of non-examination. The Legislature 
of Florida knows lull well the proicction of costs made by Louie L. Wainwright, Director. Florida Division 
of Corrections. Florida protects an expenditure (absent inllauonl of more than S57 million by the year 2000 
iust to maintain the death row population. Bureau of P unn ing ,  Research and Statistics, S ta t i s t ic a l  Facts, 
No. SF-8i’-9, Florida Dep’t.  of C orrec tions—Death Row Analysis 2 (Aug. 29, 19801.
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true, would support a capital sanction, it is simply incorrect. A dispro­
portionate amount of money spenc on prisons is attributable to death 
row. Condemned men are not productive members of the prison enm- 
muniry, although they could be, and executions are expensive. Appeals 
are often automatic, and courts admittedly spend more time with death 
cases.

"At trial, the selection of jurors is likely to become a costly, time- 
consuming problem in a capital case, and defense counsel will reason­
ably exhaust every possible means to save his client from execution, 
no matter how long the trial takes.

"During the period between conviction and execution, there are 
an inordinate number of collateral attacks on the conviction and attempts 
to obtain executive clemency, all of which exhaust the time, money, 
and effort of the state. There are also continual assertions that the 
condemned prisoner has gone insane. Because there is a formally estab­
lished policy of not executing insane persons, great sums of money 
may be spent on detecting and curing mental illness in order to perform 
the execution. Since no one wants the responsibility for the execution, 
the condemned man is likely to be passed back and forth from doctors 
to custodial officials to courts like a ping-pong ball. The entire process 
is very costly,

“When all is said and done, there can be no doubt that it costs more 
to execute a man than to keep him in prison for life." (Footnotes 

3 omitted.) (Emphasissupplied.)
The authority of Mr. Justice Marshall's assertions,6 as well as other recent work/ 

indicate in general terms, but without contradiction, that a criminal justice system 
with the death penalty is inordinately more expensive than a criminal justice system 
without the death penalty.

Seventeen years ago, the State of New York Temporary Commission on Revision of 
the Penal Law and Criminal Code, in its report recommending the abolition of the 
death penalty in New York State, said:

" . . .  (O)wing to their importance, capital cases take longer to litigate 
at the trial level and obstruct the general administration of criminal 
justice accordingly; . . . the appellate ramifications are intricate and 
extensive; . . . the puisuit of other post-iudgment remedies leads to 
many courts, both state and federal, involving substantial segments of 
the judiciary; . . . the battle to save the 'doomed' man reaches into 
the executive branch of the government; and, in general, . . . capital 
cases are disruptive of the orderly process of criminal justice.i***|W|hat- 
ever aspect of the death penalty one examines, one finds nothing but

* T. Thomas, This Life We Take 20 (3d ed. 1965|; U. Esiielman a n u  l; Riley, D eath Row Chaflain  226 
(1962); Caldwell, W hy Is the Death Penalty Retained, 284 Annai.s 45, 48 (Nov. 1952); McCee, Capital 
P unishm ent as Seen by a Correctional Adm inistrator, 28 Fed. P robation,  No. 2, at 11, 1.1-14 |)unc 19641; 
Sellin, Capital Punishment. 25 Fed. Probation, No. 3, at 3 (Sept. 1961); Slovcnko, \nd  the Penalty Is iSome- 
times) Death, 24 Antioch Review 351, 363 (1964); Bailey, Rehabilitation on Death Row, in Uedao, The 
Death  Penalty in America 5.56 (1967 rev. cd.|; T. Arnold, The Symbols of Government 10-13 (1935). See 
also: Stem  v, .Vew York, 346 U.S. 156. 196, 73 S.Ci. 1077, 1098, 9 /  L.Ed. 1522 < 1953) (Jackson, ).|; cf. Reid 
v. Covert, 354 U.S. 1, 77, 77 S.Ct. 1222, 1261-1262, 1 L.Ed.2d 1148 (19371 (Harlan,)., concurring in result!: 
Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 11968); Caruaiivo v. Cah/ornia, 357 
U.S. 549, 78 S.Ct. 1263, 2 L.Ed.Id 1531 (1958).

7 Nakcl, Tne Cost ol the Death Penalty, 14 Crim. L. Bull,, No. I, at 69 (Jan. 1978). See also the newly 
revised Bedau, The Death  Penalty  in America (3rd ed. 19821.
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obstruction, confusion and waste."3
The Commission saw early on the direction of capital litigation in the United States 

and, accepting the inevitable consequences of the then developing moratorium on 
executions,9 rejected the death penalty as an inappropriate adjunct to the administration 
of criminal justice. Since 1955, while we have lived with and without a death penalty 
in New York State, and in recent years while we have vigorously debated its reemergence, 
there has been no systematic effort to identify and compute costs. This paper is a pre­
liminary examination of those costs.

• S ta te  o f  New York Temporary Commission on Revision of the  Penal Law ano Criminal Code, Fourth  
Interim Report: Special Report on  Capita l Punishment, Lec. Doc. No. 25, at 97 (1965).

'  F rom  1967 u n t i l  1977. e x e c u t io n s  in th e  Unite'd S ta tes  w e re  susp en d ed  by l i t iga t ion  in the  federal c o u r ts  
seek ing  the  r e so lu t io n  of c o n s t i t u t io n a l  cha l lenges  to the  d e a th  p enal ty .  T he  U n i ted  S ta te s  S u p re m e  C o u r t ,  
in a p lu ra l i ty  o p in io n ,  dec lared  in Furman v. Georgia, 408 U.S. 238 11972), th a t  d isc re t ionary  d e a th  p en a l ty  
s ta tu tes  th en  in effect c o n s t i tu te d  c ruel  and  u nusua l  p u n i sh m e n t  because dea th  was imposed in frequently  and 
in the absen ce  of c lear  s tan d ard s .  T h e  rare, u npred ic tab le ,  d isc re t io n a ry  use of the  san c t io n  of d ea th  was 
d e em ed  to  v io la te  the  E igh th  a n d  14th A m e n d m e n t s  to the  U n i ted  S ta tes  C o n s t i tu t io n .  S ta te  legisla­
tu res  re sponded  to  Furman by e n ac t in g  e i th e r  m an d a to ry  d e a th  s ta tu te s  or " g u id e d  d isc re t io n  s t a tu t e s "  
w h ich  u t i l iz e d  b ifu rca ted  t r ia l  p rocedures  to  d e te rm in e  gu i l t  and  t h e n  p u n i sh m e n t .  In 1976, the  Su p re m e  
C o u r t  ru led  in Woodson v. North Carolina, 428 U.S. 280, 310 |1 9 76l, tha t  the  m a n d a to ry  d e a th  p enal ty  
for first degree  m u r d e r  w as  u n c o n s t i t u t io n a l  because  it t rea ted  all co n v ic ted  persons n o t  as " .  . u n iq u e ly  
ind iv idual  j iu m a n  beings b u t  as m e m b e rs  of  a faceless, u n d if fe re n t ia te d  m ass  to be sub jected  to  the  b l ind  
in t l ic t ion  of the  p en a l ty  of d e a t h . ”  O n  th e  sa m e  day, in Gregg v. G eorg ia ,  428 U.S. 153 {197ft), the  C o u r t  
u phe ld  " g u id e d  d i s c r e t i o n "  s t a tu t e s  w h ic h  requ ited  ob jec t ive  s tan d ard s  to guide, regularize ,  and m ak e  
r a t i o n # ’.y fev icw ab le  the  p ro cess  of im pos ing  dea th .  Since Gregg, m o re  th an  a d o z en -su b s tan t ia l  procedura l  
issues nave  been  decided  o n  behalf  of d e fen d an ts  by the  U n i te d  S ta te s  S uprem e C o u r t .  C ap ita l  l i t igat ion  
ro u t in e ly  ra ises  th o se  and  o th e r  c o n s t i tu t io n a l  q u es t io n s  at every  s tage of review.
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P A R T  I :
T H E  N A T U R E  O F  D E F E N S E  S E R V I C E S  U N D E R  T H E  P R O P O S E D  
D E A T H  P E N A L T Y  B I L L  ___________________

One of the great concerns of the New York State Defenders Association concerning 
the implementation of the death penalty in New York is whether or not the repre­
sentation of the poor in death cases will be adequate. The current delivery mechanism 
for ’public defense services is clearly inadequate to a death penalty. The County Law 
leaves to each county responsibility for the development of its own system of defense 
services. The result is that a crazy quilt of county defender systems exists in the state. 
The services are insulated, autonomous and unregulated. Resources differ from county 
to county. It follows that the adequacy of defense representation differs from county 
to county as well.10

The problems of the system have not gone unnoticed in the legislative debate con­
cerning the death penalty in New York. Some representative comments from the 
Assembly and Senate floor debates follow:

"The fact is, ladies and gentlemen, we will look at the defense capa­
bility. Throughout New York State today there are 20 counties that 
have . . . no . . . investigators to help in any case, much less a capital 
case . . . Nine counties have one investigator available, four of them 
have two and four have three. Forty-one of our counties—over two- 
thirds, do not have the investigative capability that the defense attorney 
needs to defend his client." (Emphasis supplied.)11

"We arc talking in many instances of assigned counsels who are paid 
very little money by any contemporary standard. We arc talking about 
a system where the defense really doesn't have the ability to investigate 
. . . ***that's the question you are asking yourself, and that's the 
question each of us has to ask ourselves before we vote on this bill. . . ." 
(Emphasis supplicd.j1*

"Forty-six counties have asked the Nev York State Public (sic) De­
fenders Association for help in doing apreals, the appeal work for the 
felon’ criminal matters. What kind of jistice is that, where 46 counties 
say, after the trial, 'We don't have the expertise and the ability to deal 
with the appeal process.' That is the fair trial we are talking about, 
with an irrevocable peir.ity." (Emphasis supplied.)13

10 A rt ic le  18-B of th e  C o u n ty  Law requ ires  each  c o u n ty  to adopt a s y s te m a t ic  p lan  for fu rn ish in g  c o u n se l  
to in d ig en t  de fen d an ts .  T h e  c o u n t ie s  m ay  choose :  ^ r e p r e s e n ta t i o n  by a pub lic  defender;  2 ) r c p rc se n ta t to n  
by c o n t r a c t  w i th  a legal a id  society ;  J) r e p re sen ta t io n  by co u n se l  fu rn ish e d  p u r su a n t  to an  ass-gned  c o u n se l  
p lan  of a bar  a ssoc ia t ion ;  o r  4 |  a c o m b in a t io n  of these .  In th e  g rea ter  pa r t  of th e  s ta te ,  p u b l ic  Hefense is a 
pa r t- t im e  job. T ra in in g  is n o t  a m a n d a to ry  pa r t  of  th e  s t a tu to ry  s c h e m e .  A ssigned c o u n se l  p lan s  a r t  sh r in k in g  
as a r e su l t  of the  very low  fees paid t c  public  defense  a t to rn ey s .  N a t io n a l ly ,  N ew  York ra n k s  4 5 th  w i th  the  
lo w e s t  r e im b u r s e m e n t  ra te  a t  th e  t r ia l  an d  appella te  *cvel. T h e r e  are  76 d i s t in c t  de fender  s y s te m s  in th is  
s ta te .  T h e  c o m m o n  th rea d  t h a t  b inds  th e m  to g e th e r  is u n d e r fu n d in g  at th e  c o u n ty  level,  a lack  of s tan d a rd s  
for th e i r  o pe ra t ion ,  ar.d the  u n p o p u la r i ty  of the  c l ien ts  they  serve.

11 Record or Proceedings, Assemble, S ta te  op New York (T u esd ay ,  February  17, 1981) ( s t a t e m e n t  of 
A s s e m b ly m a n  Hcvesi),  a t  875.

11 Record of Proceedings, Assembly, S ta te  of New York (T uesday ,  February  17, 1981) (statement of 
A s s e m b ly m a n  Miller),  at 1020.

11 Record of Proceedings, Assembly, S ta te  of New York (T uesday ,  February  17, 19811 ( s t a te m e n t  of 
A s s e m b ly m a n  Hcvesi),  a t  875-876.
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"Who is going to get the death penalty? The poor defendant, the 
defendant with the poor lawyer more likely. I'll tell you one thing, 
if there is one certainty—if there is one certainty in what you're abou; 
to do—it is that, if you pass the bill and it goes into effect, I am certain 
that no millionaire will ever bum, that no rich person will ever have 
the sentence carried out, and that's a fact, and I think we all acknowledge 
that that's a fact. The victim of this, the person upon whom this penally 
will be carried out, will be the poor unfortunate, the person with the 
lawyer of less skill or experience than others." (Emphasis supplied.)14

"When you look at the kinds of people who have been convicted 
and sentenced to death, they invariably are people from the low income 
bracket and there are those of us who believe . . . that if you 're poor, 
you do not necessarily get the kind of legal representation that you 
would if you had the money to afford the right kind of attorney. I know 
you will say that that's not the case, and that there is equitable provision 
under the law and that there is a fair share, and everyone else will get 
their day in court, but I think the real world proves that poor people 
generally carry the brunt when they are charged with murder, parti­
cularly if there is a difference in ethnicity.'' (Emphasis supplied.|15

All of these comments reflect upon a defense system that is basically inadequate. 
Three critical aspects are identified. First, there is no set of experiential standards to 
be met for the representation of defendants in felony cases in this s to '... Second, there 
is co\|nty-based disparity in the financing of the public defense system such that certain 
counties are without the resources to provide adequate representation. Third, there are 
exceedingly low fees for attorneys, experts, investigators, and other necessary auxiliary 
services.

The Volker/Graber bill (S.7600/A.9379) responds directly to 'bese issues by: 
a| removing the burden from counties and making the cost of defense services a state 
charge; b) attempting to create experiential standards for the representation of defendants
in capital cases; and c) creating a standard whereby attorneys, experts, investigators
and others will be paid the customary fee for similar privately retained representation 
or services. In pertinent part, the bill states:

§722-g. Assignment of counsel ana related service:- in criminal actions 
in which the death sentence may be imposed. 1. Notwithstanding any 
other provision of law to the contrary, in every criminal action in which 
a defendant is charged with an offense defined in section 125.27 of the 
penal law, a defendant who is or becomes financially unable to obtain 
adequate representation or investigative, expert or other reasonably 
necessary services at any time either (a) prior to judgment, or (b) after 
the entry of a judgment imposing a sentence of death but before the 
execution of that judgment; shall be entitled to the appointment of
one or more attorneys and the furnishing of such other services in
accordance with the remaining provisions of this section.

2. If the appointment is made prior to judgment, at least one attorney 
so appointed must have been admitted to practice in the courts of this

■* Record op Proceedings, Senate, S ta te  op N'.w York (M onday ,  January  14, 19801 ( s t a te m e n t  oi Sen a to r  
C o n n o r) ,  a t  145.

11 Record up Proceedings, Senate, S ta te  op New York (M onday ,  M a rch  23, 19811 ( s t a te m e n t  of  S en a to r  
Bomiesl, at 1279-12S0.



state for not less than five years, and must have had not less than three 
years' experience in che actual trial of felony cases in this state.

3. If the appointment is made after judgment, at least one attorney 
so appointed must have been admitted to practice in the courts 01 this 
state for not less than five years, and must have had not less than three 
years' experience in the handling of appeals in felony cases.

4. Upon a finding in an ex parte proceeding that investigative, expert 
or other services are reasonably necessary for the representation of the 
defendant, whether in connection with issues relating to guilt or 
sentence, the court shall authorize the defendant's attorneys tu obtain 
such services on behalf of the defendant and ohall order the payment of 
fees and expenses therefore pursuant to the provisions of subdivision 
five hereof. Upon a finding that timely procurement of such services 
could not practicably await prior authorization, che court may authorize 
the provision of and payment for such services nunc pro tunc. The 
court shall determine reasonable compensation for the services ami 
direct payment tc the person who rendered them or to the person entitled 
to reimbursement.

5. Notwithstanding the rates and maximum limits generally applicable 
to criminal cases and any other piovision of law to the contrary, the 
court shall fix the compensation to be paid to attorneys appointed 
pursuant to this section and the fees and expenses to be paid for invest-

, igative, expert, and other reasonably necessary services authorized
* pursuant to subdivision four of this section at such rates oramounts as

the court determines to be appropriate in order to provide such defendant 
with representation by counsel and other services as nearly equivalent 
as possible to those available to defendants who arc financially able to 
obtain such representation and other services for their defense and 
appeal.

*6. Any compensation, fee or expense to be paid pursuant to this section 
shall be a state charge payable on vouchers approved by the court which 
fixed the same, after audit by and on the warrant of the comptroller. 
(Emphasis supplied.)

The bill is an effort to overcome a defective statutory scheme. It is designed co assure 
equality of service for the poor. Under its terms, the state must appoint and pay for 
counsel for those unable co afford a lawyer both prior to judgment and at any time up 
until the actual imposition of the sentence of death.

Investigative, expert and other auxiliary defense services, as well as counsel fees, 
will be paid on the basis of customary rates for the services in amounts which will 
provide the defendant with representation and other services " . . .  as nearly equivalent 
as possible to those available to defendants who are financially able to obtain such 
representation and other services for their defense and appeal."

The meaning of this language and the full scope and extent oI what the Volker/Graber 
bill means is made crystal clear by a review of statements made by the bill's sponsors 
in debate on the floor of che Legislature. Referring to §722-g(5l, Assemblyman Graber 
stated in 1978:

" . . . (A|nd I surmise today, as this debate progresses, we are going 
to hear, and hear loud and clear, from those who will say this bill is an 
attack at minorities, that they cannot get a fair trial, they cannot obtain 
good counsel, and to chose of you who are going to make comment on 
that particular issue, please read page 9, line 10, section 5 of the bill—
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and I would like it read into the record: 'Notwithstanding the rates 
and maximum limits generally applicable to criminal cases and any 
other provisions of law to the contrary, the court shall fix the compen­
sation to be paid to attorneys appointed pursuant to this section, and 
the fees and expenses to be paid for investigative, expert and other 
reasonably necessary services authorized pursuant to Subdivision 4 
hereof, at such rates or amounts as the court determines to be appropriate 
in order to provide such defendant with representation bv counsel and 
other services as nearly equivalent as possible to those available to 
defendants who are financially able to obtain such representation and 
other services for their defense and appeal.’

"I think that says a lot, for it is in that section we are guaranteeing 
to those minorities, those indigent people who in the past have not 
been able to afford good expert counsel; we here, in the State, are going 
to pay the bill to make sure that they do get the counsel that they need. " 
(Emphasis supplied.)16

Again in 1980, in moving A.8431, Assemblyman Graber stated:
"I am sure later today we will hear that indigent people are unable 

to get adequate defense counsel because they cannot afford same. 
•••(Referring again to proposed §722-g(5)| I think that's brand new 
as far as this state is concerned, that we provide for adequate defense 
counsel at state cost to make it absolutely certain that anyone charged 
with a capital offense . . . would, in fact, have adequate delcnse."

% (Emphasis supplied.)17
Last year, on February 17, 1981, referring again to the same section, Assemblyman 

Graber stated:
"It provides for the appointment of attorneys with experience of 

three years, if the defendant is unable to employ such an attorney. I am 
sure later today we will hear that indigent people arc often unable to 
afford adequate defense counsel, because they cannot afford it. **• 
(722-g|5|! is a first for New York, I believe. I don't know of any other 
state that incorporated that into the text of their law." (Emphasis 
supplied.)18

Thus, a reading of the Assembly debates makes clear that the intent of the sponsors 
has been to pass a death penalty bill in New York distinctly different and more extensive 
than any other such bill in America.

Those who arc familiar with New York's defense system may find it anomalous 
that while New York continues to rank 45th in its assigned counsel fee structure for 
non-capital cases, its Legislature has declared that it shall pay whatever is necessary 
in. death penalty cases. Any doubt regarding this legislative intent, however, is laid 
tc rest by a review of the remarks of the bill's co-sponsors. In 1980, Assemblyman George 
Friedman stated:

" . . .  (N)ever before, never before in the history of any country oper­
ating under a system like we operate in the United States of America,

14 Record of Proceedings, Assembly, S ta te  of New York |M und .iy ,  M a rch  10, 1978) |siatcment of 
Assemblyman Grabcrl, at 2040-2041.

17 Record of Proceedings, Assembly, S ta te  of Nf.w York |M o n d a v .  lanuary 14, 19801 (statement of 
Assemblyman Grabeil, at 60.

11 Record of Proceedings, Assembly, S ta te  of N ew York (T uesday ,  February  17, 19811 ( s t a te m e n t  of 
Assemblyman G raberl ,  at 854
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have rights of accused individuals been protected us they are in this 
bill. This bill doesn't say you have a right to counsel; it doesn't say iust 
that the State will give you counsel, it says that the State will pay the 
going rate for counsel competent to represent you. That is that under 
this bill you have the right to get somebody like Percy Foreman to rep­
resent you and the State is going to foot the bill. Under no other system 
do you have that right ” (Emphasis supplied.)19

Last year in responding to Assemblyman Hevesi's remarks concerning the inadequacy 
of counsel and investigative services (supra n. 11), Assemblyman Friedman stated:

"The bill does not say that investigative services will be provided 
only where investigators exist or work in the county where the trial 
is held. No, not at all.

"This bill says that investigative services will be supplied, period, 
whether it is Onondaga County or Bronx County. If you need invest­
igators for the defense of this accused person, you will get them no 
matter what county he is in . . . .

" • • ’Any fair-minded person would have to say, yes, it is possible 
an innocent person might be convicted. But I ask you to consider the 
other side of it. This happens to be the most humane and fairest capital 
punishment bill ever passed in any house of any legislature in any state, 
and probably any country in the world.

“This bill provides . . for the best lawyers to represent the poor 
Blacks that you were talking about. You arc right, Blacks in the past, 

i and minority people in the past, have suffered under capital punishment 
bills because they have not been able to get the best kind of legal repre­
sentation. But under this bill, they could, because the bill requires 
that the State pay the equivalent rate for lawyers in that field. . . .
• *“(If] I were accused of ? capital crime, I could not hire a lawyer like 
the fellow now representing |ean Harris down in Westchester County, 
because he charges some $100 to SI50 an hour, and if he was going to 
put in 100 or 200 hours for my defense, I could not afford it or pay for 
it. I would have to get one of my friends from Bronx County.

"But a poor person . . . under this bill . . . could go hire JoeJ.
Amou now defending Mrs. Harris; F. Lee Bailey, if he feels like coming 
in; Mr. Edelstcin from Brooklyn, you name it. Under this bill the poor 
person is going to have that lawyer representing him. It is not just the 
lawyer, it is the investigative services.

"You know the grays cha: were found, after their convictions, 
to have actually been innocent, were found to be innocent because 
somehow they managed, over the years, to get investigators working 
for them to dig into che facts and find out what actually happened, 
and uncover the real truth of the cases. This bill says you are going 
to have those investigative services at the very beginning. Whatever 
is necessary, whatever is needed, if an army is necessary, you can hire 
them under this bill, and you can prepare a defense if a defense is nec­
essary." (Emphasis supplied. )i0

>’ IUcord or Proceedings, Assemiily, S ta te  of New York (M undav ,  January  14, 19801 ( s t a te m e n t  oi 
A s se m b ly m a n  F ricdm anl,  at 99-100.

10 R-'cord of Proceedings, Assembly, S ta te  or New York (Tuesday ,  February  17, 1981) i s t a tc m c n t  oi 
A s se m b ly m a n  F ricdm anl,  at 881-890.



In 1980, Assemblyman Clark Wemple, another Assembly co-sponsor, stated:
“This bill is as carefully constructed a riece of legislation that has 

ever come before this house. There is not a single provision in our Penal 
Law, our Code of Criminal Procedure, absolutely nothing that comes 
within shouting distance of this particular bill in terms of its attention 
to the rights of the accused. * * * Any defendant under this bill can have 
unlimited funds to hire the top attorney in his co' .munity, in his state, 
in the Nation, to defend him. * * * You can get not just competent counsel 
under this bill, you can get the best counsel. That is the point of dis­
tinction.” (Emphasis supplied.)11

And again last year, during the debate on this bill, Assemblyman Wemple stated: 
” . . .  [T] his bill goes far beyond anything we have ever had in this 

State or in the country in terms of providing those constitutional rights 
and extra-constitutional rights that you don't generally find.” (Emphasis 
supplied.)11

Assemblyman Morahan, speaking in 1981 on the floor of the Legislature, str.ted: 
" . . .  (Ajnd they have provided adequate money for defense, and I 

am not talking about the average public defender brand of defense, but 
defense equal to those who would have money." (Emphasis supplied.)11

It is apparent that the supporters of the Volker/Graber death penalty bill recognize the 
inadequacies of the current system for providing public defense services. It is also 
absolutely clear that the legislative intent of §722-g(5) is to respond to those inadequacies 
by supplying “unlimited funds" to the defense in capital cases. In what follows, the 
prici of that response and other costs of capital litigation are detailed.

11 Record of Proceedings, Assembly, S ta te  of New York |M cn i lay ,  lanua ry  14, 19801 ( s ta te m e n t  ol 
A s se m b lv m a n  W em ple) ,  at 86-87.

n  Record of Proceedings, Assembly, S ta te  op New York (Tuesday ,  February  17, 1981| ( s ta te m e n t  ol 
A s se m b ly m a n  W em p le ) ,  at 908.

!> Record of Proceedings, Assembly, S ta te  of New York (T uesday ,  February  17, 1981) ( s t a te m e n t  ol 
A s se m b ly m a n  M orahatt l ,  a t  997.



P A R T  Q :  
T H E  C O S T  O F  C A P I T A L  L I T I G A T I O N
( T E N  L E V E L S  A N D  B E Y O N D ) ______________________________________________________________________

It is now clear that a permanent an indispensible feature of capital litigation
involves the review of constitutional, statutory and discretionary questions at a mini­
mum of ten state and federal judicial levels. These include, but are not limited to:

1. the guilt and penalty phases of trial;
2. review by the highest state court of a sentence of death and the 

underlying conviction;
3. writ of certiorari to the United States Supreme Court;
4. post conviction proceedings including evidentiary hearings to 

vacate judgment or set aside sentence or both;
5. review by the highest state court of adverse determinations in 

such post-conviction proceedings;
6. writ of certiorari to the United States Supreme Court;
7. petition for writ of habeas corpus to the United States District Court;
8. appeal of a negative determination of a writ of habeas corpus to 

the Federal Court of Appeals for the circuit encompassing the district 
wherein the writ was brought;

9. a petition for rehearing en banc from a negative determination 
of the Court of Appeals;
10. a writ of certiorari to the United States Supreme Court to review 

i a negative determination of either the Court of Appeals or a rehearing 
en banc.

After final judicial review, commutation applications directed to the executive branch 
are conducted. Stays at each level or stage of litigation are routine. A litigation process 
lasting eight to ten years is the norm.14

These levels of judicial review arc the mandatory daily fare of capital litigation even 
in states where death penalty statutes, unlike the Volker/Grabcr bill, fail to provide 
representation beyond the highest state court.

There is a nationwide network of lawyers, legal workers and organizations routinely 
seeing to it that lav vers are supplied in the post-conviction stages of capital cases 
everywhere in the country.15

14 W hile  nosta lg ic  longing tor - im p le r  t im e s  m ay  be appea ling ,  it  w i l l  n o t  ch ange  th e  co u rse  or th e  leng th  
of c ap i ta l  l i t iga t ion  in the  U n i ted  Sta tes.  T h e  m o s t  re ce n t  d e a th  case  be torc  the  Su p re m e  C o u r t ,  Eddings v. 
Oklahoma. _ U . S — , 102 S .Ct.  869 (19821, vaca ted  a s e n te n c e  of d e a th  and  r e m a n d e d  for rc sen renc ing .  
T h e  d ec is io n  h a n d ed  d o w n  lan u a ry  19, 1982, co n ce rn ed  a sh o o t in g  w h ic h  o c cu rrc  1 April 4, 1977. If Eddings 
is r e scn ien ced  to dea th ,  th e  appeal p rocess w i l l  begin  again.  T h is  t im e -c o n s u m in g  ju d i : ia l  r e so lu t io n  of 
c o m p le x  legal q u e s t io n s  is s o m e th in g  to be p ro u d  of. It is o n e  of the  ind ic ia  w h i r h  d is t in g u ish e s  th e  U n i ted  
S ta tes  of A m erica  from  a h o s t  of " o v e rn ig h t  re p u b l ic s "  w h ic h  d o t  th e  globe. F u r th e rm o re ,  l i t ig a t io n  de lay  
is by no  m ea n s  u n iq u e  in o r  l im i te d  to  d e a th  cases.  United States v. IBM, 61H F2d 923 (2d Cir. 1980) was an 
a n t i t r u s t  su i t  b rough t  by t h e  Justice  D e p a r tm e n t  in 1969. T h e  su i t  a lleged th a t  IBM had, inter alia, m o n o p ­
olized, th e  e lec tro n ic  d ig ita l  c o m p u te r  m a rk e t .  D iscovery  las ted  f rom  a p p ro x im a te ly  1969 to 1975. In th a t  
year th e  g o v e r n m e n t 's  d i rec t  case  c o m m e n c e d .  It las ted  for a lm o s t  th ree  years. From  1972 to  1980, IBM 
appealed  at least  five o rders  from  th e  D is t r ic t  C o u r t ,  tw o  of w h ic h  w ere  appea led  to  the Su p re m e  C o u r t .  
T h e  IBM defense  began in 1978. In lanua ry  of 1982 th e  law su i t  w as  d isc o n t in u e d .  As ol 1979, 9 0 ,000  pages of 
t e s t im o n y  had been transcr ibed ,  several h u n d re d  w i tn es se s  h ad  been  d eposed  and  70 trial  w i tn es se s  had been 
called.

11 T h is  n e tw o rk ,  par tia l ly  the  o u tg ro w th  of th e  d ea th  p e n a l ty  m o r a to r iu m  s tra tegy ,  is n o w  in p e r m a n e n t  
place  th io u g h o u t  the  co u n try .  T h u s ,  even  in s ta te s  w h ic h  do no t  provide for r e p re se n ta t io n  beyond  th e  
h ig h es t  s t a te  co u r t ,  l i t igat ion  s t i ll  takes  place and  g e n e ra 'e s  all th e  co s ts  of re spond ing  to p e t i t io n s  tor w r i t s  
of  certioran, habeas corpus and  o th e r  form s oi s t a te  a n d  federal p o s t - c o n v ic t io n  relief.  M ore  im p o r ta n t ly ,  the
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By an examination of these ten levels of judicial review, it is possible to actually 
chart the costs of capital litigation (see Table 11.

TABLE l 16
A Model Charting System for Projecting Capital Litigation Cost

STATE I

TRIAL l .

PENALTY PHASE Defense Prmccution Court Correction Other TOTAL

State C ha rge

C o u n ty  C harge

S K O S S S S :* ^SvivivJIvS:;:

GLILT PHASE Defense Prosecution Court Correa ion Other TOTAL

Sta te  C harge

C o u n ty  C harge

>— AL 2 .

COURT OF APPEALS Defense Prosecution Court Correction Other TOTAL

Sta te  C harge

C o u n ty  C harge

WRJT OF CERTIORARI 3.

U.S. SUPREME COURT Defense Prnsecutiun Court Cur reel ion Other TOTAL

Sta te  C h a rg e

C o u n ty  C harge

ex ten t  to w h ic h  c ap i ta l  l i t igan ts  arc e n t i t le d  to  co u n se l  in seek in g  s t a te  und federal p o s t-conv ic t ion  rev iew  
(in s ta te s  ta i l ing  to prov ide  it) is, itself,  a q u e s t io n  ra ised  in cap i ta l  l i t igat ion .  It is c lear th a t ,  f rom  an e th ica l  
po in t  of view, a law y er  c an n o t  i m t  " d r o p  a c ap i ta l  c a s e . "  i -u r thc rm ore ,  c an o n  2 of the  Cooe of Professional 
Responsibility (DR2-110 |A | |2 |)  can be read to require  th e  law yer  in a capital  case  to pursue the  m a t t e r  in federal 
cour t  in d ep e n d en t  of the  s t a te ' s  s ta tu to ry  s c h e m e  See also In Re Anderson, 69 C j I. 2d 611 (19631. A strong  
a rgum ent th a t  counse l  sh o u ld  lie required  c o n s t i tu t io n a l ly  to p u r su e  th e  case  in to  federal c o u r t  is develop ing .  
Sevilla, Do Court Appointed Counsel In Capital Cases Have A D uty To Pursue The Case In Federal Court/, 
1 Death P fn a l ty  Reporter, No. 9, a t  1 (May 1981). It is reasonab le  to  a s su m e  th a t  ev en tu a l ly  in cap ita l  cases 
a right to co u n se l  for all levels oi rev iew , s im ila r  to the  N e w  York Sta te  s t a tu te ,  will  be c o n s t i tu t io n a l ly  
m anda ted .  T h e  cost  of  the  d e a th  p en a l ty  in th o se  s ta te s  th a t  h ave  failed to  provide co u n se l  will,  a t th a t  
t im e ,  be g eo m e tr ic a l ly  increased  s ince  su c h  a ru l ing  w il l  n o  d o u b t  be g iven  re troac t ive  ctfcct.

16 T h is  c h a r t  d ep ic ts  th ree  c h a n n e ls  of rev iew  in w h ic h  c ap i ta l  l i t iga t ion  tak es  place: " S ta t e  I ,"  " S ta t e  II" 
and " F e d e r a l . "  T h e  s tages are n u m b e re d  in the  th eo re t ic a l  o rde r  in w h ic h  a " m o d e l "  case w ou ld  proceed. In 
realitv ,  r e m a n d s ,  e v id en t ia ry  hear ings,  s tays,  and c e r ta in  c o n c u r re n t  p roceed ings  w ou ld  bo th  a l te r  j n d  add 
to the  n u m b e r in g  s , s t e m .  T h e  boxes rep resen t  in g raph ic  fo rm  a m ea n s  to a llocate  s ta te  and c o u n ty  cos ts  
across  the  te n  levels of m dic ia l  rev iew  for defense ,  p ro se cu t io n ,  cou r ts ,  co rrec t ions ,  and  o th e r  m isce l la n eo u s  
categories. In o u r  m odel ,  "S ta te  I" is the  first channe l  of l it igat ion  and includes  the  state  trial court  proceeding,



STATE II
P O S T -C O N V IC T IO N  PR O C EE D IN G 4.'

Dctcnsc Prosecution Court Correction Chltc? TOTAL

S ta te  C harge

C o u n ty  C harge

APPEAL 5.

COURT OF APPEALS Dtlens* Prosecution Court Corrections Other TOTAL

S ta te  C harge

C o u n ty  C harge

WRIT o r  CERTIORARI 6.

U.S. SUPREME COURT Defense Prosecution Court Correction Other TOTAL

S ta te  C harge

C o u n ty  C harge

FEDERAL
PETITION FOR W RIT O f  HABEAS C O R PU S 7 .1

DISTRICT COURT Deiense Prosecution Court Correction Other TOTAL

Sta te  C harge

C o u n ty  Charge

a p p e a l 8.

U.S. COURT OF APPEALS Dclense Prosecution Court Correction Other TOTAL

Sta te  C harge

C o u n ty  C harge

REHEARING 9.

U.S. COURT OF APPEALS Deiense Prosecution Court Correction Other TOTAL

State C harge

C o u n ty  Charge

WRIT OF CERTIORARI • 10.

U.S. SUPREME COURT Defense Prosecution Court Correction Other TOTAL

Sta te  C harge

C o u n ty  Charge



o

E X E C U T I V E

COMMUTATION APPLICATION i i .

Defense Prosecution Court Correction Other TOTAL

State Charge

County Charge

In what follows, we discuss "State I"—the first three stages of capital litigation. 
We will trace a death penalty case through trial, appeal, and United States Supreme 
Court review. To the extent possible, we allocate and chart the costs for defense,17 
prosecution,18 corrections,19 courts,30 and other miscellane.ous categories.

d i rec t  a p p e x 1 to  th e  C o u r t  oi  Appeals ,  and  federal re lief  in  the  fo rm  o i  ccm oron  to the  U n i ted  S ta tes  S u p re m e  
C o u r t .  In the  e v e n t  t h a t  re lief  is d e n ie d  in th is  c h an n e l ,  l i t ig a t io n  in  " S ta t e  11" (the s t a te ' s  p o s t -c o n v ic t io n  
re m e d y  ch an n e l)  c o m m e n c e s .  P o s t-co n v ic t io n  p roceed ings  a t  the  trial  level, d irec t  rev iew  by the  C o u r t  of 
Appeals ,  and  ag a in  a  w r i t  of certiorari to t h e  S u p re m e  C o u r t  a re  e n v is io n ed .  T ile  " F e d e r a l "  c h a n n e l  in c lu d es  
habeas cobras re lie i  in th e  U.S. D is t r ic t  C o u r t ,  r ev iew  oi adverse  d e c is io n s  by the  U.S. C o u r t  oi Appeals ,  d is ­
c re t io n a ry  re lief  by reh ea r in g  en banc in th e  U.S. C o u r t  of Appeals ,  an d  again  a wri t  or certtoran tor S u p rem e  
C o u rL rcv iew .  T h e  e le v e n th  level of th is  rev iew  process  in c lu d es  e x ec u t iv e  c le m e n c y  it sh o u ld  be no ted  tha t  
th e  s t a tu to r y  a p p a ra tu s  for c le m e n c y  in th e  s t a te  of N e w  Y ork  does  r.ot appear to  be  p to ced u ra l ly  suff ic ien t  
for d e a th  cases.  S e e N .Y .  Correc t .  Law Article  11 (V iK in n cy  1968,

In  a d d i t io n  to o t h e r  a u th o r i t y  c i te d  t h r o u g h o u t  t h is  paper ,  in  F eb ru a ry  and  M a rc h  of 1982, t h e  N ew  
York  S ta te  D e fen d e rs  A sso c ia t io n  c o n d u c te d  a t e lep h o n e  su rvey  of pub l ic  defender  offices, p r ivate  a t to rn ey s ,  
ex p er t  w i tn es se s ,  inves t iga to rs ,  co r rec t io n a l  pe rsonnel ,  a n d  o th e r s  in o rder  to  d e te rm in e  c o s ts  invo lved  in 
l i t ig a t in g  d e a th  p e n a l ty  cases.

11 T h r o u g h o u t  the  r e m a in d e r  of th is  paper, v e  apply  a u n i fo rm  fo rm u la  to  e s t im a te  capital  p ro secu t io n  
costs .  T h i s  fo rm u la  is based on  e x is t in g  average s ta te w id e  d isp a r i ty  ra tes  b e tw ee n  p ro secu t io n  a n d  defense .  
For t h e  p u rp o se s  of the  e s t im a te s ,  w e  u se  th e  base l ine  defense  c o s ts  and applv  th ree  p ro secu t io n  to defense  
ra tios .  TTie first,  a 2 to  1 ratio ,  is app lied  to  c o u n se l  cos ts  in the  g u i l t  and p en a l ty  phases.  T h e  second ,  a 3 to 
1 ra tio ,  is app lied  to  ex p er t  w i tn e s s  an d  in v es t ig a t io n  co s ts  in  th e  gu ilt  and  p en a l ty  phases.  T h e  th ird ,  a
1 to 1 ra tio ,  is app lied  to  th e  co s t  of  appea ls  to th e  N e w  York C o u r t  of Appeals  and  th e  U n i ted  S ta te s  S u p rem e  
C o u r t .  T h e s e  r a t io s  a re  a re f lec t ion  of ac tu a l  exper ience  based on  d e fc n r e /  p ro se cu t io n  cost  da ta .  As applied,  
they  w il l  co n s is ten t ly  yield w ha t  we believe are u n i fo rm ly  coi terv.m»'_ do l la r  a m o u n t s .  A c tua l  p ro se c u t io n /  
de fen se  d isp a r i ty  is m u c h  g rea ter  t h a n  2 to  1 or  3 to  1. In so m e  ju r isd ic t io n s ,  d isp a r i ty  ru n s  as h igh  as 8 or 10 
to 1. T h e  read e r  c an  th u s  tak e  th e  p ro se cu t io n  cos ts  reported  h e re in a f te r  as the  m i n i m u m  cost  of cap ita l  
p ro se cu t io n ,  re s t in g  preca r ious ly  u p o n  the  a ssu ran ce  th a t  these  co s ts  w ill  be no  less th an  w h a t  is reported , 
a n d  w il l  p robably  be m u c h  m o re .  W hile  w e  h e s i ta te  to say h o w  m u c h  m o re ,  if recen t  exper ience  is the  bell­
w e th e r ,  c o u n t ie s  w i l l  a ssu red ly  go b a n k r u p t  as th ey  pay for t h e  co s t  of p r o s e c u i o n  in c ap i ta l  cases. U nder  
t h e  cap i ta l  l i t ig a t io n  s c h e m e  e n v is io n ed  for N e w  York by th e  V o lk c r /G ra h e r  u.ll ,  p ro secu t io n  c o s ts  will 
r e m a in  a c o u n ty  charge.

>* W e do n o t  ye t  k n o w  th e  c o rrec t io n a l  cos ts  genera ted  by th e  d e a th  p e n a l ty  at the  local level.  T h e re  will  
be h ig h e r  se c u r i ty  c o s ts  a t t a c h e d  to  cap i ta l  in ca rce ra t io n  in  th e  a reas  of h o u s in g ,  m o n i to r in g ,  m a in te n a n c e ,  
t r an s p o r ta t io n ,  a n d  feeding. M o s t  local jails wil l  be hard  pressed  to  a ch ieve  a d eq u a te  cap ita l  case  securi ty .  
W e do  no t ,  he re in ,  e s t im a te  local co rrec t io n a l  cos ts  genera ted  by th e  d e a th  penal ty ,  In t h e  s ta te  sy s te m  
Ipost-verdic t) ,  c ap i ta l  in ca rce ra t io n  tak e s  a t r e m e n d o u s  and d i s t in c t ly  iden t i f iab le  toll.  Wc d iscuss  c e r ta in  
cos ts  a sso c ia ted  w i th  s ta te  level in ca rce ra t io n  in f ra  at PA RT 111.

10 T h e  d i ff icu l ty  of re tr iev ing  usefu l  dara  for t h e  purpose  of p ro iec ting  c o u r t  cos ts  in N ew  York S ta te  has 
p rev io u s ly  b e en  recognized .  N atio n a l  Center  for S ta te  C ourts ,  New York S ta te  BunccT Review M anual: 
A R e to r t  op the  Senate Select Task Force on C o u r t  Reorganization (19781. For th is  reason ,  in th is  report 
w e  re ly  o n  su rv ey  d a ta  f rom  o th e r  >.atcs.
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T H E  G U I L T  A N D  P E N A L T Y  P H A S E S

A. Death Is Different
The United States Supreme Court has recognized that death penalty cases require 

greater due process procedural safeguards than do non-capital cases. In Gardner v. 
Florida, 430 U.S. 349, 357 (1977), the Court stated:

" . . .  (F)ive Members oi the Court have now expressly recognized that 
death is a different kind of punishment from any other which may be 
imposed in this country. (Citations omitted.) From the point of view of 
the defendant, it is different in both its severity and its finality. From 
the point of view of society, the action of the sovereign in taking the 
life of one of its citizens also differs dramatically from any other le­
gitimate state action. It is of vital importance to the defendant and to 
the community that any decision to impose the death sentence be, and 
appear to be, based on reason rather than caprice or emotion.''

The Legislature's intent to have the state pay the defense bill no doubt arises from 
court decisions like Gardner which establish that death cases require greater procedural 
protection.31

In recognizing this constitutional principle, the Legislature has declared its commit­
ment to this new brand of equal protection. It has stated that where the state seeks the 
irrevocable sanction of death, inability to pay for the best counsel and auxilian services 
will not be a bar to receiving them. Under the Legislature's view of due process, in such 
cas^s, the state will pay for representation, no matter what it costs.

In the ordinary criminal case in which the appointment of counsel'is made, for a person 
unable to afford counsel, the court will appoint counsel. The legislative debates indicate, 
however, that, although it is not a requirement of our present statutory scheme and has 
not yet been recognized as an element of the Sixth Amendment,32 an indigent defendant 
facing the dearh penalty in New York State will have the opportunity to choose the 
lawyer to be appointed. Additionally, although the mechanism for this process of ap­
pointment has not been made clear by the Legislature, rhe Legislature has explicitly 
pointed out that this will not just be competent counsel but will be the best counsel 
money can buy:

". . . (W|hat we arc saying is that whatever the fees are that F. Lee 
Bailey and the best attorneys, the best criminal attorneys get, are the 
kind of fees that the State is going to provide for the defense of accused 
persons who may come under the restrictions of this bill."33

While the use of the name F. Lee Bailey may be somewhat symbolic, there is no

11 See Woodson v. North Carolina, -128 U.S. 280 (19761; Gtegx v Georgia, ->28 U.S. 153 (19761; Furman v. 
Ceo/gra, 408 U.S. 238 11972). Mr. lustice Harlan, concurring in Reid v, Covert, 354 U.S. 1, 77 (1957), stated: " 1  do not concede that whatever process is 'due' an offender laced with j  fine or a prison sentence necessarily 
satisfies the requirements of the Constitution in a capital case," Gardner makes clear that a rnamrity of the 
Court accepted this position.

11 The U.S. Court of Appeals for the Ninth Circuit has held that a defendant's Sixth Amendment right to 
counsel is violated when a trial court judge fails to accord appropriate weight to an existing attorney/clier.t 
relationship in determining whether to grant a continuance founded on the tcmporarv unavailability of the 
defendant's particular attorney. Slappy v. Morns, 649 F.2d 718 (9th Cir. 1981). On March 29, 1982, the 
United States Supreme Court agreed to review the case. Morris v. Slappy, 81-1095. See also N. Y.L.I., 
March 30, 1982, at 1 , col. 4. Thus the question of whether or not a defendant has a federal constitutional 
right under certain circumstances to "counsel of choice" may soon he resolved.

11 Record of Proceedings. Assembly, S ta te  of New York (Monday, March 20, 197S| (statement of 
Assemblyman Fricdmanl, at 2079-2080.
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question that his tee structure is real. If New York is prepared to pay for the "best” 
counsel with taxpayers money, it can begin with his law offices in Boston. Bailey's 
office reported that in serious felony |non-eapital) cases, it requires an initial retainer 
of S50,000. This does not include expenses or per diem trial costs.34

Norris Gelman, a Pennsylvania attorney with much trial experience in death penalty 
cases, stated that an appropriate retainer in a capital case runs anywhere from S25.000 
to 350,000 depending on the fact pattern.

Ken Rose, an attorney with Team Defense in Atlanta, an organization that specializes 
in defending death penalty cases, reported that private attorneys in the Atlanta area 
require initial retainers ranging ..om 315,000 to 340,000. The Southern Poverty Law 
Center similarly found that private attorneys in Alabama require retainers of not less 
than S25,000.

Fees thereafter will be based on houriy and daily (trial) rates. Fees ranging from 3100 
to 3200 per hour will not be uncommon. The hill provides for the appointment of "one or  
more attorneys” and it is reasonable to assume that the appointment ot two or more 
attorneys will be the rule, not the exception."

The natural result of the death penalty statute will be that jury trials will be conducted 
in all capital murder cases. The jury trials will be longer and more expensive than in 
non-capital cases Long before the jury is empaneled, however, there will be very high 
pretrial costs. These include motion practice, investigations, and the use of expert 
witnesses. A discussion of these follows.

B. potion Practice
Pretrial motions play an important role in most criminal cases. However, a death 

penalty trial is strikingly different than other felonv trials because of the length of each 
procedural stage and its overall importance to the ultimate ubiective—preventing the 
imposition of the sanction of death. Extensive pretrial motions play, therejore, a crucial 
role in every death penalty case.

Motions request specific legal relief or action; they help to educate the trial court and 
appellate courts as to the standards of extra-spinal due process that have to be applied 
to each procedural question in a death case. Motions create a record and set a couise of 
strategy upon which the entire litigation effort in a capital case is patterned.

The usual number of pretrial motions in non-capital cases vary between five and seven. 
In death penalty cases, every motion will be critical, requiring substantially more time 
to prepare. Experienced attorneys state that the typical capital case requires the filing 
of between 10 and 25 trial m otions.M any pretrial motions will relate solely to the 
unique aspects of the defendant's underlying criminal case. Others will be specifically 
a function ot there being a death penalty statute in existence.

Thoroughly researched constitutional attacks on the death statute, motions directed 
at insulating the jury from ourside influences, and in-depth motions for discovery and 
the right to inspect and test evidence will be routine. Ordinary motions in criminal

14 Significantly, P. Lee Hailey reportedly spent $.150,001) tor Ins own deiense against charges ol conspiracy 
to defraud investors am ine irorn lus involvement with Glo.in Turner [Tunc, Feb Ki, I at 50 | Nor is lie 
alone. John Ehrlichman is reported to have spent 5400,000 on his deiense [Time, Ian. 11, 1975, at 14 I

14 Unlike the proposed VolkcwGraber hill, the California death statute is silent on the number ol lawyers 
to be appointed in capital cases. Nevertheless, the Calilornta Supreme Court has held that a court should 
presumptively appoint a second attorney it such an attorney "  mnv lend important assistance in pre­
paring for trial or presenting the ease." Keenuti v The Superior Conn oi ihe t-'irv iiml C.ounrv oi Sun Tr,waxen, 
.10 Cal. Id |Feh. S, 19821.

16 Motronx tor Cupuul Coses’, Southern Poverty Law Center, 19 8 1, p. 2



cases take on a different meaning in death cases. Thus, motions to suppress physical 
evidence or suggestive identification procedures, motions to dismiss the indictment, 
or motions to contravert search warrants, the routine matter of any criminal case, are 
longer, more complicated and more heavily litigated in death cases.

In capital cases, motions for the appointment of expert witnesses, the employment 
of investigators, the utilization of private psychiatrists for trial and sentencing and 
special motions to increase the court's consciousness of the requirements of "super due 
process" are not only routine but required as an element of the effective assistance of 
counsel.

In virtually every death penalty case, the defense will file motions for change of venue, 
individual voir dire, sequestration of jurors during voir dire, and sequestration of a petit 
jury. The motions arc essential to offset prejudicial pretrial publicity and to ensure the 
defendant an impartial iurv.17 There arc reported cases of individual examination of po­
tential jurors that have lasted two to four weeks. The cost of sequestering the jury in a 
trial that, on the average, lasts from four to six weeks in a capital case, is also substan­
tial.38

Professor Robert Buckhout, a professor of psychology at Brooklyn College, Brooklyn, 
New York, has testified in over 80 death penalty cases. His expertise involves the suf­
ficiency of eyewitness identifications as well as conducting juristic psychological surveys. 
Juristic psychological surveys involve consulting with tne attorneys and preparation 
of sample questionnaires to assist in targeting special jurors during von dire. At times, 
he has even assisted attorneys in the actual conduct of voir dire. Professor Buckhout's 
fee for the surveys is S500 per day for in-courtroom testimony with a consulting fee of 
$10(7 per hour. In 1977, Professor Buckhout submitted a 525,000 bill in a death penalty 
trial for a juristic psychological survey.

C. Investigators
Once an attorney appears in a death penalty case, and ordinarily before many of the 

aforementioned pretrial motions are brought, there arises the need for auxiliary defense 
services, Foremost among these is the need for an investigator.

Investigators’ fees, in our survey, range from $500 to $1500 per day. Hourly rates 
for experienced investigators were reported to range between 575 and $200. The Office 
ol the State Public Defender in California has found the cost for investigators at trial in 
some death penalty cases to have been in excess of 540,000. Similar amounts were 
reported by private attorneys. The National College for Criminal Defense in Houston 
found that the bare minimum needed for investigation is 510,000, and this figure only 
represents the investigation required for the trial phase. This figure, by New York stan­
dards, is concedcdly low.39

The Sixth Amendment right to the effective assistance of counsel in both federal and 
state courts requires thorough investigations in all criminal cases. Apparently, this has 
not gone unnoticed by the Legislature. The legislative debate on what would be paid 
for investigators included a comment by Assemblyman Friedman about defendants who, 
years after conviction, were able to secure their freedom with "late" investigative

J ' Motions fot Capital C jscs , S o u th e rn  Poverty  Law C e n te r ,  1981, pp 43-44, 78-8.1.

*• T h is  c o s t  is n o t  de ta i led  n o r  e s t im a te d  he re in .  It w ill,  how ever ,  lie a su b s ta n t ia l  charge.

>* In People v. Gravilon, 43 A .D  2d 842 119741, a non-cap i ta l  m u r d e r  case  invo lv ing  a sh o o t in g  in a social 
c lub ,  the  A m e r ic an  Service B ureau ,  the  p r ivate  in v es t ig a t io n  f i rm  on  th e  case,  to u n d  and  in te rv iew ed  m ore  
th a n  35 w i tn es se s .  T h e  w o rk  in th a t  non -cap i ta l  m a t t e r  inc luded  the  in v es t ig a t io n  of each  co m p la in in g  
w i tn es s  and  th e  re tr ieva l  of s t a te m e n t s  T h e  cos t  ol th is  a lone  e x ceeded  525,000.
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help. Referring to this issue he stated, supra, at n. 20, "This bill says you arc going to 
have those investigative services at the very beginning "

"Up front" investigative services have been shown to be essential. In the recent 
case of Johnny Ross, imprisoned in Louisiana at 15 and sentenced at 16 to die for a 
rape he didn't commit, investigative services set him free. These investigative ser­
vices should have been available pretrial, but were not supplied until the Southern 
Poverty Law Center brought a habeas corpus petition (in the "Federal" or third liti­
gation channel).

The Southern Poverty Law Center received a letter from Johnny Ross in 1975 pleading 
his innocence. Ross was 16 at the time—the youngest person on death row in America— 
and the Center took his case. Ross's 1975 trial had lasted less than one day despite 
the fact that it was a capital case in which his life was at stake.

.Among numerous other things, the Southern Poverty Law Center hired Cary Eldrcdre, 
a private investigator from New Orleans, to complete the investigation in the Johnny 
Ross case:

"Eldr-dge read the trial transcript and began tracking down alibi 
witnesses, interviewing investigating officers and pursuing other leads.
In reading the transcript, he noticed that the prosecutor had introduced, 
through the testimony of a criminalist, the rapist's blood type, as deter­
mined from a semen sample taken from the rape scene, but the pros­
ecutor had never tied this piece of evidence to Ross.

"For the sake ot thoroughness, Sldredge decided to check it out and 
- contacted Ross to see if he knew his blood type. The rapist's was the
* 'B' group. Ross didn't know his, but told Eldredge he had donated

blood a number of times since he'd been imprisoned. So Eldredge con­
tacted the blood bank that served the prison.

"Each of the numerous times Ross had donated, his blood had been 
typed, and each time it had come up ‘O + .' But these were the results 
of testing by technicians, nor physicians, so after informing | the Southern 
Poverty Law Center| of his findings, Eldredge arranged for a prominent 
university doctor to test Ross, and his tests produced exactly the same 
results. •••(The Southern Poverty Law Center| took the evidence to 
the dis'rict attorney's office. Soon thereafter, Ross was released. He is 
now living with his sister in Denver.” 40

The price of the Gary Eldredge investigation in the Johnny Ross case was $3500. 
It took place, however, years later than it should have, in conjunction with a federal 
habeas corpus petition. The waste of taxpayer dollars that ensued from unnecessary 
litigation is nothing compared to the abuse of Johnny Ross's liberty—a deprivation of 
freedom arising directly from poverty.

A typical criminal case investigation, obviously heightened in a death case, involves 
searching for and inteiviewing every potential favorable and adverse witness. It includes 
crime scene investigations, photographs, the search for and retention of experts, and 
the review of testimony presented at pretrial hearings and other evidentiary proceedings. 
The investigator retrieves evidence, follows leads, and develops factual theories. Fre­
quently, the investigator is deeply involved in surveys to test for prejudice within a 
community and among potential jury veniremen. In a system which requires the mar­
shalling of facts before they are applied to law, the investigator is a crucial and vital 
part of the defense team.

Nor should it be forgotten that the sentencing phase of the bifurcated trial process is

40 Poverty Law Report, Vol. 10. No 1. Ian./Feb 1982, Jt 3.
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a co-equal part of capital litigation at the trial level. Thus, the marshalling of facts on 
the issue of guilt is but 50 percent of the work that a good private investigator will be 
doing in a capital case.

D. Experts and Auxiliary Services
Experts, such as forensic scientists, juristic psychologists, psychiatrists, crime scene 

reconstructionists, criminalists, polygraph experts and others contacted in our survey, 
reported fees ranging from S500 to S 1,000 a day for their services. These people are 
critically necessary to the defense team. While any particular case may require a 
different configuration of the experts required, all cases will require the extensive use 
of numerous experts. The fees reported below are exclusive of the expenses required 
for travel.

Judith Bunker, a technical specialist to the medical examiner in Atlanta, and one of 
the top crime scene reconstructionists and blood stain analysts in the country, has 
advised NYSDA that the going rate for such services ranges from S700 to SI,000 per 
day.

In many capital cases, difficult issues, such as the insanity defense, are often raised. 
Psychological Evaluations, Inc., in Atlanta, has performed psychiatric and psychological 
evaluations in death penalty cases throughout the country. Although the individual 
fees vary, Dr. Anthony Stone, a psychologist, reports the average fee is approximately 
$700 a day exclusive of expenses.

Our office interviewed Mr. Robbie Robertson of W. A. Robertson and Associates from 
Atlanta, Georgia. Mr. Robertson is an expert in the administration and analysis of poly­
graph examinations. He has participated in approximately 25 capital murder cases in 
which his testimony and analysis were used at pretrial proceedings, and trial and 
sentencing phases of the bifurcated capital process. His present fee is S200 per day 
for courtroom testimony. In addition, he charges SI50 for the administration of the 
polygraph examination with the average bill approximating S500 plus expenses.

As stated earlier, Professor Robert Buckhout has appeared in his capacity as an expert 
witness regarding eyewitness identifications. His courtroom fee is $500 per day. His 
consulting fee, once again, S100 per hour.

Dr. George Jurow of New York, New York, has been involved in approximately 25 
death penalty cases. His expertise centers on Witherspoon issues.41 His research con­
cludes that the exclusion of jurors opposed to the death penalty at trial results in biased 
juries. His services include consulting with the attorney and sometimes testimony at 
the pretrial stage. Frequently, he is a witness in support of defense motions to empanel 
a separate jury for the sentencing phase. His fee is S100 per hour for consulting as well 
as testimony.

Dr. David P.othstein, of the Michael Reese Medical Center, Chicago, Illinois, is a 
psychiatrist. Dr. Rothstein has testified in several capital cases in both the trial and 
penalty phases. His fee is S125 per hour for in-court testimony and $110 per hour for 
analysis. This fee is exclusive of expenses.

Dr. Seymour Halleck, of the School of Psychiatry at the University of North Carolina 
at Chapel Hill, has testified in both the trial and penalty phases of capital trials. With 
a standard fee of S150 per hour, he approximated his average bill to be $2500 for both 
phases.

41 W itherspoon v. Illinois, 391 U.S, 5 1 0 ,  522 |1 9 6 8 | ,  he ld  th a t  a d e a t h  s e n te n c e  m ay  no t  be . c a r r i e d  
o u t  if t h e  |u ry  th a t  im posed  or r e c o m m e n d e d  it w as  c h o sen  by e x c lud ing  v e n i r e m e n  for cause  s im ply  becau se  
they  voiced Rcneral ob icc t ions to the d e a th  p enal ty  o r  expressed  c o n sc ie n t io u s  or religious scruples  aga ins t  
i ts  in f l i c t io n ."
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A typical death case will use these expert! or others just like them. A hypothetical 
case can easily be designed. Let us assume c. case in which three days of crime scene 
reconstruction, a juristic psychological survey and a polygraph examination are required. 
Let us further assume a Witherspoon jury challenge that takes three days of work and 
four hours of testimony and the use of one psychiatrist who has conducted a five hour 
exam and testifies for two hours. This relatively modest use of experts will run up a 
bill for the state of more than S30,000 in just the guilt phase of a capital case. These 
costs are real. They will be paid by the state. They will be present in every capital trial.

E. Sentencing in the Penalty Phase
Any aspect of the defendant’s character or record and any ot.,or circumstance offered 

in mitigation of punishment must be considered by the jury in the penalty phase of a 
capital trial. Lockett v. Ohio. 438 U.S. 586, 604 (1978). Loc.keti followed on the heels 
of Woodson v. North Carolina, 428 U.S. 280 (1976). In Woodson, the Supreme Court, 
in defining the requirements of capital sentencing procedures, stated that courts must 
consider the:

"character and record of the individual offender and the circumstances 
of the particular offense as a constitutionally indispensible part of the 
process of inflicting the penalty of death." (Emphasis supplied.) Id., at 
304.

In Gardner v. Florida, 430 U.S. 349, 358 (1977), the Court held that:
|  " (I) t is now clear that the sentencing process, as well as the trial

itself, must satisfy the requirements of the Due Process Clause * * * |T ] / ie  
sentencing is a critical stage of the criminal proceeding at which [the 
defendant\ is entitled to the effective a'.'istance of counsel. ***The 
defendant has a legitimate interest in the character of the procedure 
which leads to the imposition of sentence. . . .” (Citations omitted.) 
(Emphasis supplied.)

At this critical stage of the proceeding, the defense may use many of the socio-psychi- 
atric witnesses employed during r.he trial phase. However, this stage additionally requires 
the investigation of the defendant's family, friends, neighbors, school personnel, and 
social workers.

The investigation at the sentencing phase requires a complete retrospective analysis 
of every positive aspect of the defendant's life from the day of birth to the date of sentence. 
The witnesses called to this proceeding, vital to establishing evidence in mitigation of 
sentence, must be made available to testify, requiring, in many cases, the reimbursement 
of travel expenses and accommodations. Military, school, work, and other records must 
be designated, located and retrieved.

The Volkcr/Graber bill will permit the court, upon a showing of prejudice, to discharge 
the trial jury and empanel a new sentencing jury.41 Hence, defense counsel will un­
doubtedly make the same motion as was made at trial for individual voir dire at the 
sentencing phase and for sequestration of the sentencing jury. Here again, a lengthy 
process of individual voir dire is, in many cases, the only possible remedy to empanel 
a fair and impartial jury on the question of sanction. The main reason courts have 
granted individual voir dire is that it is uniquely suited to capital cases.

Death cases ordinarily are accompanied by tremendous publicity and notoriety. 
Infection of the jury panel by this kind of publicity, and its resultant effect on ju>7 fact­
finding, creates reversible error. Therefore, it is in the interest of the court system to

*j Proposed Crim. Pnoc. Law §400.27(21, S.7600/A.9379 §8 | i982|.
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permit individual voir dire and sequestration of jurors during voir dire. Such voir dire 
enables the defense to delve into the area of prejudice without fear that the answers of 
one juror will taint the entire panel. Such taint preserves an issue for later litigation.

Three of the mitigating factors described in the proposed death bill for New York 
require the sentencing jury to consider whether ", . . [tjhe murder was committed 
while the defendant was mentally or emotionally disturbed or under the influence of 
alcohol or any drug . . . , " 43 whether " . . .  [tjhe defendant was under unusual and sub­
stantial duress or under the domination of another person . . . ,"44 and whether " . . .  [tjhe 
defendant's mental capacity . . .  or his ability to conform his conduct to the requirements 
of law was significantly impaired. . . ."4S These circumstances clearly contemplate a 
situation where the defense will be called upon to present extensive testimony of psy­
chologists and psychiatrists. The previously discussed costs c such services will again 
be incurred by the state. They will probably be higher in the penalty phase of the capital 
trial since the. importance of such testimony is magnified by the omnipresence of death.

Furthermore, since 1978, it has been constitutionally explicit that:
" . . .  [Tjhe Eighth and Fourteenth Amendments require that the 

sentencer. .  not be precluded from considering, as a mitigating factor, 
any aspect of a defendant's character or record and any of the circum­
stances of the offense that the defendant proffers as a basis for a sen­
tence less than death."16

The requirements which permit relevant evidence in mitigation also result in the 
defense calling witnesses to establish the cruelty of the death penalty. Former death row 
inmates, theologians and witnesses to prior executions are the type of non-traditional 
expen witnesses that now, under rules laid down by the Supreme Court, testify in the 
penalty phase of capital litigation. The expense of these experts at the sentencing pro­
ceeding will be considerable. Little, if any, of this evidence can be legally excluded 
from the sentencing phase of a capital trial in the United States.

Mr. Lloyd McClendon, Deputy Administrator, Ohio Penal Industries, Columbus, 
Ohio, is an ex-death row inmate, having spent two years on death row. He has been 
certified as an expert witness in approximately six death penalty trials throughout the 
country. His testimony is used at the sentenctng stage to rebut the deterrent effect of 
he death penalty and to support mitigating factors such as the defendant's positive 

potential. Mr. McClendon's fee is presently $500 a day for in-court testimony. In a 
recent case in the state of Florida, he submitted a bill to the public defender's office for 
approximately S2000.

The array of expert witnesses, including social psychiatrists, criminologists, and 
counselors, whose testimony will beat on the inadequacy of the death penalty as a 
sanction, requires preparation for a full blown evidentiary, adversarial proceeding. 
Experts to testify on the death penalty as it is applied in a particular state, protessors 
to testify on the tphilosophical question of capital punishment, social scientists to re­
solve jury doubts, and many others are called as witnesses in the penalty phase. 
Testimony on the inefficacy of the death penalty as a deterrent, on attitudes toward the

41 Proposed Crjm. Proc. Law §400.27 |8)(1|, S./600/A.9379 §8 (1982).

44 Proposed Crim. Proc. Law §400.27(8||c|, S.7600/A.9379 §8 (19821.

45 Proposed Cjum. Proc. Law §400.27|8||b), S.760U/A.9379 §8 (19821.

44 l.ockctt v. Ohio, 438 U.S. 586, 604 (1978I.
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death penalty, on racial prejudice, and on every imaginable issue that can prevent the 
execution of a human being is permissible and systematically used in the sentencing 
phase of a capital case.47

T H E  C O S T  O F  T H E  G U I L T  A N D  P E N A L T Y  P H A S E S

The first stage of "State I" has been seen to be expensive. We rec^p costs here.
Defense: Charges for the defense will conservatively total 5352,700. 

One hundred seventy six thousand, three hundred fifty dollars 
(5176,350) is allocated for each phase (guilt and penalty)48 as follows:

Attorneys...............................................................................5106,350
Investigators....................................................................   40,000
Experts .. V....................................................................... ! ----- .30,000

5176,350
Prosecution: Our estimate of prosecution costs at the trial level for 

the guilt and penalty phase of the average capital case in New Yoik is 
5845,400.49

Court: As previously stated,50 court data is difficult to retrieve tor the 
purpose of capital litigation cost modeling. We do, however, have a 
guidepost and, in the absence of hard data, we use it. [ohn Ackerman, 
dean of the National College for Criminal Defense, reports that a local 

* Texas judge, counting only court-time, employees time and jury 
sequestration, estimated the couoty cost of a recent death penalty case 
At over 5300,000. This amount die', not include appeal, and the defen­
dant in that case did not receive a : cntence of death. In fact, the case is 
now on appeal.

Correctional Cost: As previously stated,51 we do not estimate or 
allocate local jail capital incarceration costs.

*' It sh o u ld  be no ted  tha t  the  on ly  experien tia l  c o m p e te n c e  s t a tu to r ia l ly  required  un d e r  the  V o lk e r /G ra b e r  
b i l l  is in t h e  (rial of fe lony cases ( th ree  ycars | .  H ow ever ,  th e  tw o  s tages of the  b ifu rca ted  cap i ta l  p rocess  re ­
q u i re  ex p er ien t ia l  c o m p e te n c e  in b o th  th e  g u i l t  phase  (triall  and  the  penal ty  phase  | s e n te n c in g | .  T h e  art of 
s e n te n c in g  advocacy  is a n e w  a n d  d evelop ing  area. E xperience  in N e w  Yot It ie lony  c o u r t  r e p re se n ta t io n ,  
a b se n t  m ore ,  is n o t  su ff ic ien t  ex p e r ien c e  lor the  s e n ten c in g  phase  oi a cap ita l  case. A dd i t iona l ly ,  in N ew  
York, ex p er ien t ia l  c o m p e te n c e  in  s im i la r  s e n ten c in g  p roceed ings  w o u ld  be v ir tu a l ly  im p o ss ib le  to acqu ire .  
A l th o u g h  A rtic le  400  of the  C r im in a l  P rocedure  Law p re sen t ly  p rov ides  for p ic s c n te n c c  conferences ,  s u m ­
m a ry  hear ings,  an d  o th e r  specif ied  h ear in g  p rocedures ,  these  p roceed ings  do no t  a pp roach  the  c o m p le x i ty  or  
im p o r ta n c e  of p en a l ty  ph ase  p roceed ings  in d e a th  cases.  F u r th e rm o re ,  th e  CPL p roceed ings  can  o n ly  be held  
before  a judge (CPL §§400.10;  400 .15(7 |(a | ;  400.16(21; 4 0 0 .2 0 (a | ; 400 .21 |7 )(a | ;  400.30;  400.4() |5 | |  w h i le  
p e n a l ty  ph ase  proceed ings are he ld  before juries. A l th o u g h  th e  V o lk e r /G ra b e r  bill  c lear ly  p e rm i t s  h ir ing  
spec ia l  c o u n se l  to a ss is t  in p e n a l ty  phase  procedures ,  in c lu d in g  post- tr ia l ,  p re sen tc n cc  m o t io n  practice ,  
p re se n te n c e  inves t iga t ions ,  h ea r in g  p rep a ra t io n  and  the  se n te n c in g  h ear ing  itself,  we do n o t  in d ep e n d e n t ly  
c a lc u la te  these  fees.

41 T h is  a ssu m e s  a concedcdly  low m odel  four  w e ek  tr ia l  of  120 trial  hours ,  exc lus ive  of m o t io n s .  It a s su m e s  
tw o  tr ia l  lawyers ,  o n e  inves tiga tor ,  a n d  th e  expert  co s ts  d e ta i led  supra a t D. O n e  h u n d re d  tw e n ty  five (1251 
h o u r s  of  m o t io n  w o rk  are a l lo ca ted  to  the  gu i l t  phase ,  and  .344 h u u rs  of law yer  t im e  to in v es t ig a t io n  and 
p rep ara t io n  (research, w i tn es s  p rep ara t io n ,  c l ien t  in te rv iews) .

4'  See n. 28, supra.

50 See n. 30, supra.

11 S e e n .  29, supra.
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We can now allocate and chart some of the costs arising in the first stage of capital 
litigation—the guilt and penalty phases. (See Table 2 below.)

TABLE 2
COST OF THE GUILT AND PENALTY PHASES

TRIAL

PENALTY PHASE Ddcn*c I’rotccuunn Court Correct lun Other TOTAL

S ta te  C harge $176 ,350 - 0 - SI 50 ,000 —0 — I $326,350

C o u n ty  C h a r y . - 0 - $422,700 —0 — : ? S422.700

W x W S x o iS S xcv>x:x*:::%v

GUILT PHASE Detente Pmtciotnm Court Correction Other TOTAL

S ta te  C harge $176,350 —0 — $150,000 - 0 - : $326,350

C o u n ty  C harge - 0 - $422,700 —0 — : r $422,700

STATE $652,700
I . COUNTY $845.400

TOTAL $1,498,100

Under the Volker/Graber bill, it will cost New York State and its counties more 
than $1.4 million to bring a capital case to the point of a death sentence. However, the 
drain of taxpayers' money will have just begun. The costs associated with the ensuing 
nine levels of appellate review are substantial.52 The first two stages of the appellate 
process within "State I" are detailed below.

D I R E C T  A P P E A L  T O  T H E  C O U R T  O F  A P P E A L S

The Volker/Graber bill authorizes a direct appeal to the Court of Appeals from judg­
ment of conviction and sentence of death. The Court of Appeals will review the law and 
the facts. I: will examine the presence of passion, prejudice, or arbitrariness in the 
sentence. It will review statewide sentencing patterns and determine whether the 
sentence of death is disproportionate or excessive. The appellate process will increase 
the total cost of he death penalty procedure by: 1) being more expensive than non­
capital appeals; and 2) regenerating the costs of the trial process when cases are remanded 
for trial. The latter result is not infrequent in death penalty appeals.

The California Office of the State Public Defender reports that nine out of the first 
11 death judgment appeals under California's death penalty statute resulted in either

11 It hears  repea ting  th a t  the  p roposed  hill docs not l im i t  the  r e im b u r s e m e n t  ol ap p e l la te  de iense  counse l  
to th e  s t a te  appel la te  fo rum . Indeed, it requires  th e  a p p o in tm e n t  of appel la te  counse l  for the  federal as well 
as t h e  s t a te  level.  T h e  c o s ts  a s so c ia te d  w i th  " S t a t e  II”  an d  th e  " F e d e r a l ”  l i t ig a t io n  c h a n n e l  |s c c  T a b le  I, 
suprn l  (p o s t - c o n v tc t to n  p ro ceed in g s ,  appea ls ,  w r i t s  of certiorari, federal habeas carpus p c t t t to n ,  federal 
appeals ,  rehear ings ,  and  w r i ts  of certiorariI arc no t  de ta i led  in th is  paper. F u r th e rm o re ,  the  A tto rn ey  G enera l  
wil l  rep re se n t  the  s t a te  as re sp o n d en t  at each  ap p lica t io n  for a wri t  of habeas corpus and  o th e r  federal relief.  
T h e  w e ig h ty  s ta te  cos ts  a ssoc ia ted  w i th  th ts  re p re se n ta t io n  at th ree  tcdcral stages of l i t igat ion  are also no t  
d e ta i led  he re in .
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reversals or retrials. That office also reports the cost of a death penalty appeal on the 
state level to be in excess of S30,000 per case.

The proposed New York bill would require appellate counsel to perfect two appeals 
at once, i.e., the sentence reviewS3 and the direct appeal. The expense of this procedure 
will also be felt by the state and county as they attempt to defend the conviction. The 
constitutionality of a death penalty statute is almost always attacked on appeal. In New 
York, this will require the Attorney General's office to appear and defend the constitution­
ality of this statute.54

In our survey on appellate death penalty costs, F. Lee Bailey's office reported a mini­
mum cost of 525,000 to take a non capital felony appeai. Again, this figure is exclusive 
of expenses.

The Southern Poverty Law Center reported the cost of an appeal to range from $20,000 
to 530,000. Under the New York statute, the costs will be higher.

In order to accurately quantify time involved in a capital case, wc examined juris­
dictions which have objectified the appellate process by the development of workload 
standards. In California and Michigan, the state defender offices have quantified non­
capital appellate work into work units. By calculating the number of hours to prepare 
one brief from 300 pages of transcript, the Michigan Appellate Defender Office has 
developed an "an appellate unit" —a work unit equal to 55 hours of attorney time. 
Under this formula, a minor non-capital case directly appealed to the highest state 
court would require 3.7 work units or approximately 203 Vi hours. This includes an 
application to appeal, an appellate brief, oral argument, and motion tor rehearing. It 
does not cover reply briefs, client visits, or expenses. The standards for California are 
substantially similar.

Significantly, the Appellate Section of the National L -i! Aid and Defender Associa­
tion55 has developed capital case appellate standards and I.* dso done so on the basis of 
work units. Under these standard i, which can permissibly be met under the express 
provisions of the Volker/Graber bill, 30 work units arc the standard work load for one 
appellate attorney for one year. A durect appeal of a death case to the New York Court of 
Appeals would constitute 14 work units under these standards.

This figure, which may be somewhat low considering the extensive research and 
innovation that will be required in the first onslaught of constitutional challenges to 
the Volker/Graber bill, translates into about five months work or between 800 and 
900 billable hours. At the rates chrrged by the "best" counsel, supra, at n. 33, this will 
translate into defense costs of 580,000.

41 T h e  costs  assoc ia ted  w i th  th e  e o n s t i tu u o n a l ly  required  d isproport tona liiy  review have not been assessed. 
T h e  d e a th  p e n a l ty  s t a tu t e  will  requ ire  th e  a rres t ing  po lice  officer, t h e  p ro secu t in g  a t to rn ey ,  th e  d e fen d a n t 's  
a t to rn ey ,  and  th e  tria l ludgc to file reports  w i th  the  C o u r t  of Appeals  in every  case  w here  a de fendan t  is 
in d ic ted  for first  degree  m u rd e r .  T h e s e  rep o rts  will  have  to  be filed w i th  th e  C o u r t  nt Appeals w i th in  30 days 
of a d i sp o s i t io n  by a su p e r io r  co u r t .  T h e y  w il l  a lso  have to be separa te ly  ana lyzed  in c o n iu n c t io n  w i th  each  
d e a th  p en a l ty  se n te n c e  appeal.  T h e  c o n te n t s  of the  reports  wil l  be des igned  by ru le  of the  C o u r t  ot Appeals. 
T h e y  are obv iously ,  therefore ,  n o t  de ta i led  in the  bill.  It is, how ever ,  cleat that ,  in d ep e n d en t  of o th e r  in ­
c reased  cap ita l  case  jud ic ia l  cos ts ,  th e  judic ial  sy s te m  will  need  sign if ican t  ad d it io n a l  re sources  lust to carry 
o u t  d isp ro p o r i io n u l i ty  review.

“  N.Y. Exec. La w , §71 iM c K in n cy  1972).

** T h e  w o rk lo a d  s tan d a rd s  reported  here  were  p re sen te d  at ihe  N a t io n a l  Appella te  D efender  C o nfe rence  
c o n d u c te d  by th e  N a t io n a l  Legal Aid and  D efende r  A ssoc ia t ion ,  April 10-12, 1981, in Indianapolis ,  Indiana. 
T h e  cap ita l  case  w o rk lo a d  s ta n d a rd s  of 30  w o rk  u n i t s  d e f in e  a c ap i ta l  brief as 10 u n i ts ,  an d  a p e t i t io n  for 
ccrtioran  as lour.



A direct appeal of a capital case to the New York State Court of Appeals will, therefore, 
cost New York taxpayers no less than 5160,000s6 exclusive of correctional and court 
costs, as indicated in Table 3 below.

TABLE 3
COST OF DIRECT APPEAL TO THE NEW YORK STATE COURT OF APPEALS

APPEAL

COURT OF APPEALS Detente Prmccumin Court Currcctinn Other TOTAL

S ta te  C ha rge sso.ooo - 0 - ? : S80.000

C o u n ty  C harge - 0 - $80 ,0 0 0 - 0 - - 0 — J S80.000

STATE 580,000 
COUNTY 580,000 

TOTAL 5160,000

S U P R E M E  C O U R T  R E V I 1 E W
Fmal judgments of the Court of Appeals rendered in death penalty cases are next 

revilwable by the United Str.tcs Supreme Court by writ of certiorari. Bringing such 
petitions is routine capital practice. Preparation of the petition and the brief on the 
merits involve complete review of, and familiarity with, the entire trial transcript 
and all state court proceedings. The transcripts to be reviewed frequently contain 
thousands and thousands of pages.

Edward Nowak, Public Defender of Monroe County and an able appellate lawyer 
who successfully argued the landmark case of Dunaway v. New York, 99 S.Ct. 2248 
(1979), before the Supreme Court, estimates that the amount of time to adequately pre­
pare a non-capital case for Supreme Court review averages between 150 and 200 hours. 
Seventy to 100 of these hours cover the preparation of the petition for certiorari. Once 
the petition is granted, however, fine points have to be honed and final briefs have to 
be prepared. Six lawyer weeks is not an unusual amount of time in non-capital cases.

In capital cases, far more is involved. The record is longer, the issues more complex, 
the stakes higher. More importantly, the constitutional principles involved have fre­
quently only recently been enunciated and are subject to precise case by case refinement. 
During this process of review, while the cost of defense services will be a state charge, 
the cost of prosecutorial time will be a county charge.

The Supreme Court does not look at a certiorari petition to do justice to an individual 
litigant. Despite its reputation, the Supreme Court does not sit as a "court of last resort." 
Rather, in exercising its certiorari jurisdiction, the court seeks to either refine existing 
prepositions of law, explore potential areas for applying settled principles of law, or to 
resolve constitutional conflicts among the state or federal circuits. In death cases, 
these principles heighten the existing pressure to find novel issues for Supreme Court 
reversal.

In the most recent case befoie the Court, Eddings v. Oklahoma, U.S   102 S.
Ct. 869 (1982), the question presented was whether or not the infliction of the death 
penalty on a minor who was 16 at the time of the crime constituted cruel and unusual

“  P ro secu t io n  co s ts  arc c a lcu la te d  a t  a ra tio  of  1 to 1 w ith  defense .  See n.  28, supra.



punishment under the Eighth and 14th Amendments to the Constitution of the United 
States. A second question was whether or not the Supreme Court should address the 
plain error committed by the trial court when it refused to consider relevant mitigating 
evidence. The petition for certiorari was 26 pages long. The state's opposition brief, 
20 pages long. The brief on the merits, filed for the petitioner, was 68 pages long. It 
argued three points of law, cited 81 cases, and discussed 95 domestic statutes. It reviewed 
the statutes of 11 countries. Seventy-seven other authorities were cited in the brief. Five 
appendices containing in-depth social research were filed.

The Eddings case is not an unusual effort on behalf of a capital defendant. It involved 
hundreds and hundreds of attorney hours to research, prepare and present the case.57

Applying the Michigan work unit formula, a non-capital petition for certiorari, brief 
and argument before the United States Supreme Court requires four units or 220 hours 
of attorney work. The California formula, applied co Supreme Court review in a non­
capital case, would require three appellate work units and approximately 200 hours of 
attorney time for research, preparation, brief writing, and oral argument. Applying the 
NLADA Appellate Section standards, a petition for certiorari in a capital case would re­
quire approximately 256 hours of preparation. Supreme Court review itself, including 
legal research, preparation, ccrtioran petition, briefs, and oral argument would be equal 
to or surpass 46 percent of an attorney's work year. This is billable at approximately 
883 hours.

Under the provisions of the Volker/Graber bill, which provides fees at the rates charged 
by the "best attorneys," supra, at n. 33, this will translate into defense costs of $85,000.

Supreme Court review of a New York capital case will, therefore, cost New York 
taxpayers no less than S170,00058 exclusive of correctional costs as indicated in Table 
4 below.

TABLE 4
COST OF SUPREME COURT REVIEW

WRIT OF CERTIORARI

U.S. SUmME COURT Diitnic rrmccunun Cuuri Cuiiecnun Oilier TOTAL

State Charge $85,000 - 0- 7 : 7 $85,000

County Charge - 0- 585,000 - 0- : ? $85,000

STATE $85,000 
COUNTY $85,000 
TOTAL $170,000

,r Significantly, the Supreme Court decided the narrower of the two questions in Editings. The constitu- 
tionalitv of imposing the death penalty on a 16-year-old thus remains an open question. The ease is now in 
Oklahoma awaiting a resentencing procedure. NYSDA has been informed that j  motion has been made 
seeking the appointment of a new sentencing judge. This will, of necessity, have to be decided before the 
case can proceed.

s* Prosecution costs arc calculated at a rate of I to 1 with defense. See n. 28, supra.



P A R T  TTT ;
A  N O T E  O N  T H E  C O S T  O F  

T H E  “ C O R R E C T I O N A L ”  P R O C E S S

The fiscal wastefulness of a criminal justice system with a death penalty is epitomized 
by the cost of incarceration. Since 1976, when the death penalty was held not to be 
unconstitutional per se by the Supreme Court, four people have been executed in the 
United States.5/  The vast majority of capital defendants do not get executed; rather, 
ultimately, after enormous agony and squandering of the public treasury, they are 
sentenced to life imprisonment. It will be the same in New York State. New Yorkers 
will not only pay for the cost of trial, appeal, and nine levels of review, but also for 
the incarceration of the inmate during the process and most probably for the rest of 
his life. It would, in the eyes of some, be better at the outset to offer life imprisonment 
as the only sanction for first degree murder.

The annual cost of maintaining an inmate in a New York State prison was calculated 
at 515,050 in 19 78.60 Assuming that the average age of persons convicted of first degree 
murder is 30,61 and that they will live until age 70, the cost of life imprisonment for 
40 years would be S602,000. At a cost of SI.4 million, a death penalty trial alone will 
exceed the cost of life imprisonment.

For the defendant facing capital punishment, the cost of special death row security 
must be added to the annual charges above. Thus, according to representatives of the 
Florida Clearinghouse on Criminal fustice, during the eight to ten years involved in 
post-conviction appellate review, an additional 515,000 per year for each inmate will 
probably be required. This security cost reflects the need to deal with the death row in­
mate individually, to maintain an individual cell, and to separate the inmate from the 
general population. This issue is certainiy not new to correctional administrators,42

Richard McGee, then Administrator of the California Youth and Adult Corrections 
Agency, stated 18 years ago:

"There is also the argument of cost. Why support some murderer 
for the rest of his life when we could execute him and save all that monev, 
the argument goes.

"Like so many arguments favoring the death penalty, this does not

w N o te  th a t  of the  four, t h r e e —G a ry  G i lm o re  |1 9 7 7 ) : [esse Bishop (19791; and  S teven  ludy 1 1981)—all 
d e s i r e d  e x e c u t io n .  O n ly  lo h n  S p e n k e l in k  d id  n o t  w ish  to  die. H e  is t i iu s  th e  o n ly  p e rso n  to lie e x e c u te d  
aga ins t  his w ill  s ince  1967. Since  1976, e igh t  p e rso n s  o n  d e a th  row  have, how ever ,  c o m m u t e d  suic ide .

^  D. McDonald, The Price of Punishment: Public Spendinc. for Correc tions in New York 13 | ,9801.

41 Florida reports  the  average age a t  a d m iss io n  <o i ts  d e a th  row is 30.8 years. Burfau of Planning, 
Research and Statistics, Florida Df.p't. of C orrec tions—Death Row Analysis 1, S ta t i s t ic a l  Facts 
(Aug. 29, 19801.

4: T h o rs ten  Sellin, w i i t ing  in 1961, said: " I t  has . . . been c la im ed  that  ( the  death  ponalty |  is an eco n o m ica l  
w ay  of d isposing  of c r im in a l s  w ho ,  o th e rw ise ,  w ou ld  h ave  to be su p p o r te d  al pub l ic  e x p en se —perhaps  for 
the  res t  of th e i r  lives. T h o s e  w h o  e m p lo y  th is  cyn ica l  a r g u m e n t  m ay  be ignoran t  ol the  s o m e t im e s  m o u n ­
t a in o u s  co s ts  of th e  a d m i n i s t r a t i o n  of ju s t ic e  in  cap i ta l  c ases  a n d  th e y  c e r ta in ly  h a v e  no  k n o w le d g e  oi the  
rea l i t ies  of  p r ison  a d m in i s t r a t io n .  It is n o  d o u b t  t ru e  th a t  so m e  p r isoners ,  inc lud ing  so m e  lifers, do n o t  m ak e  
ad eq u a te  re tu rn s  to th e  s t a t e —m ea su re d  in do l la rs  and c e n t s —for so m e  ol th e m  are m e n ta l ly  o r  physical ly  
incapab le  of  do ing  so. But m o s t  liters w o rk  in p rison. T h e y  perform  d o m e s t i c  services,  they  w o rk  in prison 
sh o p s ,  they  do  c le r ica l  w ork .  If th ey  w e re  pa id  a wage c o m m e n s u r a t e  w i rh  th e i r  se rv ices ,  th ey  w o u ld  be 
ab le  to  pay th e  cos ts  of tn c i r  m a in te n a n c e ,  b u t  s ince  th ey  are paid l i t t le  o r  no th in g ,  it is easy to forget tha t  
th ey  are a source  of f inanc ia l  p r o m  to the  in s t i t u t io n  in o n e  way or anothci:.  Anv pr ison  w ard en  will  testify  
to th e  lact th a t  u  is rrom the group ot lifers tha t  he  d raws a consideranlc  n u m b e r  ol t rus ted  inm ate  e m p lo y e es ."  
C^pnalPunishm ent, 25 Fed Probation, No. 3, a t  3 (Sept. 1961).
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hold up under factual analysis. The actual costs of execution, the cost 
of operating the super-maximum security condemned unit, the years 
spent by some inmates in condemned status, and a pro-rata share of top 
level prison official's time spent in administering the unit add up to a 
cost substantially greater than the cost to retain them in prison the 
rest of their lives.

"Furthermore, perhaps haiif of those condemned could make highly 
useful prisoners. It is a common experience that many long-term prison­
ers settle down to responsible jobs in the prison community which 
could conservatively be valued at a minimum of half the salary of an 
employee in industrial, maintenance, clerical and other roles. This 
would more than pay for both their own keep and that of the other 
half.

"Thus, our studies indicate that just on the basis of prison costs alone, 
it would actually be cheaper to do away with the death penalty. When 
the other costs of death penalty cases are added—the longer trials, the 
sanity proceedings, the automatic and other appeals, the time of the 
Governor and his staff—then there seems no question but that economy 
is on the side of abolition. " 63 (Emphasis supplied.)

•J McGee, Capital Punishm ent as Seen By a Correctional Administrator. 28 Fed. Probation, No. 2, at 
13-14 (June 1964|.
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CONCLUSION _________ __________
Throughout this paper we have suggested the existence of certain indirect costs or 

made reference to specific costs we do not calculate .64 These include court costs, jury 
sequestration, security costs for local correctional facilities, the cost of hiring special 
penalty phase counsel, and millions of dollars that will be associated with state and 
federal post-conviction review.

It should by now be clear that government has failed to look at the actual costs of 
defending and prosecuting capital cases. It has failed to examine the impact of the death 
penalty on the state's correctional system. It has no idea what the price tag for capital 
litigation by the Attorney General's office will be.

While prosecution costs in capital cases will probably bankrupt some counties, local 
governments, already caught in a quagmire over a jail crisis, have yet to examine the 
impact of capital case security requirements on local correctional facilities.

All these issues must be confronted without appeal to bloodlust. Bloodlust in the 
name of the public good is a political lie.

And the public? The public is concerned with security on the streets, in homes, at 
school, in offices. The public is, at best, overlooked by a government's death-bent 
myopia and, at worst, disregarded.

Crime and justice need to wear a common yoke. The death penalty permanently 
disengages them one from the other. There can be no murder in the name of justice.

Capital cases do not need to exist. The expenditures outlined in this paper are not 
necessary. Millions of dollars directly attributable to a death penalty and capital liti­
gation can be instantly saved and redirected by not reinstituting capital punishment 
in New York State. This is not a choice ordinarily posed to voters or those others who 
live petrified and diminished by the fear of crime.

Political rhetoric, however, should not be permitted to obscure the true pain of the 
families of homicide victims. They need closure. For capital defendants, delay and 
legal review mean life. For the families of homicide victims, delay and legal review mean 
pain. For both, the process is agonizing.

While many have voiced concern over victims or perpetrators, few seem to know the 
true agony of either—the agony that comes from the notoriety of five or six appeals, from 
two or three reviews by the Supreme Court, from being dragged, alone, through the 
cruel and unusual punishment of waiting.

For the victim's family, it is the seemingly endless grief, memories of the morgue, 
recounting the report of death, rcfeeling alorieness.

The death penalty perpetuates victim pair:. It also eats at the innards of the accused. 
Death row:

" . . .  is set up with one thing in mind: to hold a person until execu­
tion. None of the programs of education or rehabilitation available 
to others in even the strictest of prisons are available to death row in­
mates. The prison is required only to house, feed and then kill the in­
mate. This makes life on death row far more depressing and meaning­
less than life normally is in prison. . . . (Djcath row, . . .  a ghastly zoo 
organized and wholly devoted to carrying out the most sordid act imag­
inable •**is just barely living. It is instinctive existence where the 
days are stitched together by a thin thread of hope that either the laws 
under which the penalty was decreed will be ruled unconstitutional or 
one's conviction will be reversed for some reason. The effects of years 
of isolation and deprivation, the lack of human contact, touch, and

•4 Sec nn. 2.‘i 26. 29, 30, 38, 47, 52, 53, 54, supni,  and text accompanying them.
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sexuality builds unrelievable pressures. The constant possibility of 
execution added to those pressures makes for a grinding, withering 
life that is all but intolerable—a ‘slow coming dark.' " 6S 

The debate on the death penalty has become sordid and loud. It has diminished us 
all. We have come very far down the road from morality. Too far. The distance is shame­
fully represented by the theme of this paper—cost. Capital litigation and the costs 
of the death penalty, however, will not go away until the death penalty is abolished.

As can be seen from Table 5 below, some of the costs of the first three stages of capital 
litigation will total no less than $1,828,100.

TABLE 5 
COST OF STATE I 

(Trial, Appeal, Supreme Court)

Defense Prosecution Cnun Cuireciuin Other TOTAL

State Charge S517.700 - 0 - 5300,000 1 t 5817,700

County Charge - 0 - Sl,010,400 - 0 - t I 51,010,400

STATE $817,700
l] COUNTY SI,010,400

TOTAL $1,828,100

By the time the first 40 New York death cases have been tried to verdict, over S59 
mill, on wjll have been expended. By the time the first 21 New York death cases have 
reacted the united States Supreme Court, New Yc.k State and its counties will have 
expended as much as the Governor, in his February crime message, deemed appropriate 
for the entire statewide Major Offense Prosecution Program. An amount exceeding 
the Legislature's fiscal year 1982-83 local criminal justice assistance budget will rapidly 
be spent to pay for the death penalty in New York.

A recent analysis of the criminal justice system46 indicates that the cost of the system 
has increased by 120 percent every five years since the early 1900's, while the rate of 
inflation has only increased by 40 percent every five years. A capital case, therefore, 
that necessarily taps resources from all facets of the crimi nal msticc system, can be 
e-timated to increase in cost at a similar rate. If 20 percent of the murder cases in New 
York (251 convictions in 1980)67 arc prosecuted through three stages of litigation as 
capital offenses at an average cost of $1.5 million, then in current dollars the death 
penalty will generate costs of approximately $75,000,000. If we assume that the cost 
will: grow in proportion to the cost of che criminal justice system as indicated by the 
study, then in the year 2000 A.D., the death penalty will cost $1,075,000,000 annually. 
Perhaps that is what the Temporary Commission on Revision of the Penal Law meant

114 D. Magee, Stow C oming Dark: Interviews on D eath Row 5, 6 119H()|

44 Scplcr, The N ext Twenty-Five Years Facing the Criminal lu s tn c  System: Using Standard Celeration 
Charting/or System s Analyses. 6 Am. | Crim. Law47 |1979|.

47 Annual Report '80—Crime and Justice. New York S ta te  Division op Criminal Idstice Services, at 224.
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in 1965 when, regarding the death penalty, it found "nothing but obstruction, confusion 
and waste.''6®

We have not detailed the costs of an actual execution. They singularly generate in­
ordinate, almost uncontrollable, expense. The state of Georgia, which executes by 
electrocution, spent more than 5250,000 solely for the anticipated, but aborted, execu­
tion of Jack Howard Potts in 1980.49

Special telephone l ines running from the prison to the United States Supreme Court 
and to the Governor's office are necessary. The cost of extra police personnel for crowd 
control, helicopter security and the shutdown of federal air space over the prison are 
but a few items of the irrational cost that will be generated in the rar~ handful of cases 
that ever reach the execution stage.

It is our hope that a rational discussion of the costs of the death penalty will lead New 
York State to a rational conclusion. E3

44 Sec n. 8, supta.

44 Atlanta loumal, Feb. 1 J, 1982, at 1, vr '.  1.
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O n e  o u t  o f  f r $ e  A m e r i c a n s  h a s  b e e n  a c r i m e  v i c t i m  in 
t h e  p a s t  y e a r ;  a c c o r d i n g  to a n e w  A B C  N e w s  p oll, a n d  
13 p e r c e n t  of t h e  a d u l t  p o p u l a t i o n  - n e a r l y  22 m i l l i o n  
p e o p l e  - h a v e  b e e n  v i c t i m s  of v i o l e n t  cr i m e .

T h e  r e s u l t s  of a s p e c i a l  A B C  N e w s  c r i m e  p o l l  o n  t h e  
p e r c e p t i o n s  a n d  r e a l i t i e s  o f  c r i m e  w i l l  b e  b r o a d c a s t  
n a t i o n a l l y  d u r i n g  two w e e k s  of s p e c i a l  A B C  N e w s  p r o g r a m m i n g  
o n  " C r i m e  in A m e r i c a , "  b e g i n n i n g  S u n d a y ,  F e b r u a r v  13.

T h e  p o l l  a l s o  r e v e a l e d  that t h r e e  o u t  o f  10 A m e r i c a n s  
l i v i n g  in c i t i e s  w e r e  v i c t i m s  of c r i m e  l a s t  year, a l o n g  
w i t h  n e a r l y  o n e  q u a r t e r  o f  all s u b u r b a n i t e s  a n d  a b o u t  o n e  
i n  s e v e n  A m e r i c a n s  l i v i n g  in s m a l l  t o w n s  a n d  r u r a l  areas.

T h e  A B C  N e w s  p o l l  a l s o  f o u n d  that:

- B l a c k s  a r e  t w o - a n d - o n e - h a l f  t i m e s  m o r e  l i k e l y  t h a n  
w h i t e s  to b e  c o n f r o n t e d  b y  v i o l e n t  c r i m i n a l s .  T w e n t y - s i x  
p e r c e n t  o f  a l l  B l a c k s  say t h e y  h a v e  b e e n  v i o l e n t  c r i m e  
v i c t i m s ,  c o m p a r e d  to 10 p e r c e n t  o f  a l l  w h i t e s .

- O n e  in 12 A m e r i c a n s  h a s  h a d  a c l o s e  r e l a t i v e  m u r d e r e d ,  
a n d  o n e  in e i g h t  k n e w  s o m e o n e  in t h e i r  n e i g h b o r h o o d  w h o  
w a s  slain. B l a c k s  a r e  m o r e  t h a n  t h r e e  t i m e s  as l i k e l y
as w h i t e s  to h a v e  had a r e l a t i v e  m u r d e r e d .  T w e n t y  p e r c e n t  
o f  b l a c k s  h a v e  h a d  a r e l a t i v e  slain, c o m p a r e d  to 
s i x  p e r c e n t  of  w h i t e s .

- T w e n t y - s i x  p e r c e n t  o f  t h o s e  s u r v e y e d  s a i d  t h e y  w o r r i e d  
at  l e a s t  a " g o o d  d e a l  of t h e  t i m e "  a b o u t  b e i n g  m u r d e r e d .  
F o r t y - t h r e e  p e r c e n t  of  v i c t i m s  o f  c r i m e  w o r r y  a b o u t  
b e i n g  m u r d e r e d ,  c o m p a r e d  to 23 p e r c e n t  of p e o p l e  w h o  
n e v e r  h a v e  b e e n  v i c t i m s  o f  v i o l e n t  crime.

- N e a r l y  h a l f  o f  t h e  w o m e n  p o l l e d  - 46  p e r c e n t  - sa i d  
t h e y  w o r r y  a b o u t  r a p e  e i t h e r  a g o o d  d e a l  or a g r e a t  
a m o u n t .  T h r e e  p e r c e n t  r e p o r t  th a t  t h e y  h a v e  b e e n  
ra p e d .
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- F i f t y - e i g h t  p e r c e n t  of t h o s e  p o l l e d  s a i d  u n e m p l o y m e n t ,  
p o v e r t y ,  a n d  r e l a t e d  p r o b l e m s  a r e  t h e  f a c t o r s  m o r e  
r e s p o n s i b l e  f o r  c r i m e  in the U.S. E i g h t e e n  p e r c e n t  
b l a m e d  d r u g s  a n d  15 p e r c e n t  b l a m e d  b r e a k d o w n s  in 
f a m i l y ,  s o c i e t y ,  m o r a l s ,  etc.

- A  m a j o r i t y  o f  56 p e r c e n t  f e e l s  m o s t  j u d g e s  h a v e  more' 
s y m p a t h y  f o r  c r i m i n a l s  t h a n  f o r  t h e i r  v i c t i m s .  N e a r l y  
t w o - t h i r d s  t h i n k  j u d g e s  h a v e  b e e n  g i v i n g  s h o r t e r  
s e n t e n c e s  i n  t h e  l a s t  f e w  y e a r s ,  a n d  88 p e r c e n t  s a i d  t h a t  
is n o t  t h e  w a y  t h e y  w a n t  it.

- S e v e n t y - s i x  p e r c e n t  w a n t  t h e  death* p e n a l t y  f o r  murdererd'.
. . S e v e n t y  p e r c e n t  a p p r o v e  o f  b u i l d i n g  m o r e  p r i s o n s  So t h a t

l o n g e r  s e n t e n c e s  c a n  b e  g i v e n  to c r i m i n a l s  a n d  88 p e r c e n t  
o f  t h e s e  p e o p l e  a r e  w i l l i n g  to h a v e  t h e i r  t a x e s  r a i s e d   ̂
to p a y  f o r  t h e  n e w  p r i s o n s .

- S e v e n t y  p e r c e n t  f e l t  p r i s o n s  m a i n l y  s h o u l d  b e  p l a c e s  th a t  
" t e a c h  c r i m i n a l s  h o w  to b e  u s e f u l ,  l a w - a b i d i n g  c i t i z e n s  
w h e n  t h e y  g e t  o u t "  r a t h e r  t h a n  p l a c e s  to " p u n i s h  c r i m i n a l s . "

•• M o s t  p e o p l e  - 65 p e r c e n t  - d i s a g r e e  t h a t  a r m e d  c i t i z e n  
p a t r o l s  a r e  t h e  o n l y  w a y  to s o l v e  the c r i m e  p r o b l e m .  
F o r t y - s e v e n  p e r c e n t  b e l i e v e  the b e s t  p r o t e c t i o n  a g a i n s t  
c r i m e  is a s t r o n g  p o l i c e  d e p a r t m e n t .  v

- M o r e  t h a n  t w o - t h i r d s  o f  the g u n  o w n e r s  p o l l e d  sa i d  t h e y  
w o u l d  u s e  t h e i r  f i r e a r m s  if a b u r g l a r  b r o k e  i n t o  t h e i r  
home. N e a r l y  h a l f  of the A m e r i c a n  h o u s e h o l d s  - 47 p e r c e n t  - 
h a v e  f i r e a r m s .

—•
- E i g h t y  p e r c e n t  s a i d  t h e r e  w o u l d  b e  le s s  c r i m e  if m o r e  

p a r e n t s  s t r i c t l y  d i s c i p l i n e d  t h e i r  c h i l d r e n .  E x a c t l y  
h a l f  o f  t h o s e  p o l l e d  s a i d  j u v e n i l e s  b e t w e e n  t h e  a g e s  
o f  14 a n d  18 s h o u l d  be  p u n i s h e d  as a d u l t s  if t h e y  
c o m m i t  a cri m e ,  a n d  46 p e r c e n t  s a i d  t h e y  s h o u l d  n o t  
b e  p u n i s h e d  as a d u l t s .

S o m e  2 , 5 0 0  p e o p l e  w e r e  i n t e r v i e w e d  f o r  t h e  A B C  N e w s  p o l l  
b e t w e e n  D e c e m b e r  7 a n d  18. T h e  m a r g i n  of  e r r o r  is p l u s  or 
m i n u s  t h r e e  p e r c e n t .

( E D I T O R ^ S  N O T E :  A B C  N ews' t w o - w e e k  p r o g r a m m i n g  e f f o r t  on
" C r i m e  in A m e r i c a "  w i l l  f o c u s  o n  the m y t h s  a n d  r e a l i t i e s  o f  c r i m e ,  
l a w  e n f o r c e m e n t ,  c r i m i n a l  j u s t i c e  a n d  t h e  p r i s o n  s y s t e m  in 
t h e  U.S. It w i l l  b e g i n  S u n d a y ,  F e b r u a r y  13 w i t h  a s p e c i a l  
e d i t i o n  of " T h i s  W e e k  w i t h  D a v i d  B r i n k l e y , "  w i t h  g u e s t s  
W i l l i a m  W e b s t e r ,  F B I  D i r e c t o r  a n d  W i l l i a m  F r e n c h  Smith,
A t t o r n e y  G e n e r a l .  T h e  two w e e k s  o f  p r o g r a m m i n g  ( F e b r u a r y  13 
to F e b r u a r y  25) w i l l  c o n t i n u e  o n  " W o r l d  N e w s  T h i s  M o r n i n g , "

" G o o d  M o r n i n g  A m e r i c a , "  W o r l d  N e w s  T o n i g h t , "  " N i g h t l i n e , "  " 2 0 / 2 0 . "  
" T h e  L a s t  W o r d "  a n d  " V i e w p o i n t . "
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T w o  p e r s o n s  w e r e  e x e c u t e d  d u r i n g  
19(12, o n e  e a c h  ill V i i g i n i a  a n d  T e x a s ,  
b r i n g in g  t o  s i x  t h e  t o t a l  e x e c u t e d  s i n c e  
19G7. A l l  s i x t o o k  p l a c e  a f t e r  t h e  l a s t  
m a j o r  U .S .  S u p r e m e  C o u r t  r u l i ng s  on 
t h e  d e a t h  p e n a l t y  in 1976.  By y e a r ' s  
en d ,  t h e  n u m b e r  of  i n m a t e s  u n d e r  s e n ­
t e n c e  o f  d e a t h  s t o o d  a t  1 ,050 ,  t h e  
l a r g e s t  e v e r  r e c o r d e d  in t h e  N a t i o n .
T h e  n u m b e r  o f  p e r s o n s  s e n t e n c e d  t o  
d e a t h  d u r i n g  t h e  y e a r  w a s  ’.64—h ig he r  
t h a n  in any  o t h e r  y e a r  e x c e p t  1 9 7 5 -  
wh i l e  d e p a r t u r e s  f r o m  d e a t h  ro w  by 
m e a n s  o t h e r  t h a n  e x e c u t i o n  f e l l  t o  68,  
o n e  o f  t h e  s m a l l e s t  t o t a l s  in r e c e n t  
h i s t o ry .

T h e  l a r g e  n u m b e r  o f  p e r s o n s  on 
d e a t h  ro w  a t  t h e  en d  o f  1982  r e f l e c t e d  
b o t h  on i n c r e a s e  in t h e  n u m b e r  o f  d e a t h  
s e n t e n c e s  h a n d e d  do w n  o v e r  t h e  y e a r s  
a n d  l e n g t h e n e d  s t a y s  b e c a u s e  o f  long 
a p p e a l s .  T h e  264 p e r s o n s  s e n t e n c e d  t o  
d e a t h  in 1982 r e p r e s e n t e d  an  i n c r e a s e  
o f  8% o v e r  t h e  n u m b e r  c o n d e m n e d  in 
1981 .  T w e n t y - e i g h t  o f  t h e  37 S t a t e s  
w i t h  d e a t h  p e n a l t y  l a w s  s e n t e n c e d  
i n m a t e s  d u r i n g  1982.  T h e  l a rg e s t  
n u m b e r  o f  s e n t e n c e s  w e r e  h a n d e d  down  
in C a l i f o r n i a  a n d  F lo r i d a ,  e a c h  w i th  39 
p e r s o ns ,  f o l l o w e d  by  Texas ' *  w i t h  28 and  
A l a b a m a  w i th  20.  Oh io  an d  Wyoming  
w e r e  t h e  on ly  S t a t e s  t h a t  s e n t e n c e d  
p e r s o n s  d u r i n g  1982 b u t  n o t  1981.  A 
new  d e a t h  p e n a l t y  l aw  w a s  p a s s e d  in 
O h io  du r i n g  1981.

S in ce  1976,  t h e  n u m b e r  o f  r e m o v a l s
f.’oin d e a t h  row  h a s  d r o p p e d  e a c h  y e a r  
w i th  t h e  e x c e p t i o n  o f  1980 ,  w hen  42 
pe r s on s  w e r e  r e l i e v e d  o f  t h e  d e a t h  
s e n t e n c e  in A l a b a m a  a s  t h e  r e s u l t  o f  a

*A seven th  person was e x ecu ted  in A labam a on 
April 22, 19E3. A ll o f the seven  w ere m en.

I  he 1332 figu res exclu d e  6 men w ith m ilitary  
death  sen te n c es  held under A rm ed Forces  
ju risd iction .

H h c  figu res for T exas and G eorg ia  on the tab ic on 
page 2 exclu d e  condem n ed  in m a tes  s t i l l  held  In 
ccu n lv  ja tis  but w ill be rev ised  to  include them  as 
thcv 'Tiler the S ta te  co rrec tio n a l s y stem .

T h e  c a p i t a l  p u n i s h m e n t  s e r i e s  
b e g a n  in 1930 w i t h  an a n n u a l  
r e p o r t  o f  t h e  n u m b e r  o f  e x e c u ­
t i o n s  in e a c h  S t a t e .  S e v e r a l  
s i g n i f i c a n t  a d d i t i o n s  t o  t h e  s e r i e s  
h a v e  b e e n  m a d e  o v e r  t h e  ye a r s .  
Beginning* in 1953 ,  s t a t i s t i c s  w e r e  
p ub l i sh e d  on t h e  d e a t h - r o w  p o p u ­
l a t i o n  a t  y e a r e n d .  In s u b s e q u e n t  
y e a r s ,  t h e  s e r i e s  w a s  e x p a n d e d  t o  
i n c l ud e  ' the n u m b e r  and  c h a r a c t e r ­
i s t i c s  o f  p e r s o n s  s e n t e n c e d  to  
d e a t h  e a c h  y e a r  i n c lu d in g  ag e ,  
s e x ,  r a c e ,  m a r i t a l  s t a t u s ,  and  
e d u c a t i o n .  S t a t i s t i c s  w e r e  a l so  
p ub l i sh e d  on t h e  o f f e n d e r ' s  p r e ­
v ious  h o m i c i d e  o r  o t h e r  f e l o ny  
c o n v i c t i o n s  a nd  on  w h e t h e r  t h e  
o f f e n d e r  w as  in p r i son ,  on  p r o b a ­
t i on ,  o r  on p a r o l e  a t  t h e  t i m e  o f  
t h e  c a p i t a l  o f f e n s e .  T h e  f r e q u e n -

J u l y  1983

c y  o f  j u d i c i a l  a n d  l e g i s l a t i v e  
a c t i o n  on c a p i t a l  p u n i s h m e n t  in 
t h e  1970's  l ed  t o  t h e  a n n u a l  c o l ­
l e c t i o n  o f  i n f o r m a t i o n  on t he  l e ga l  
s t a t u s  o f  t h e  d e a t h  p e n a l t y  in 
e a c h  S t a t e .  More  r e c e n t l y ,  t h e  
B u r e a u  o f  J u s t i c e  S t a t i s t i c s  b e g a n  
c o l l e c t i n g  i n f o r m a t i o n  on t hos e  
S t a t e s  t h a t  s u b j e c t  e a c h  d e a t h  
s e n t e n c e  t o  a u t o m a t i c  a p p e a l  and  
on t h e  m i n i m u m  a g e  a t  wh ich  an  
o f f e n d e r  m a y  be  s e n t e n c e d  to  
d e a t h .

T h e  c o m p l e t e  s e r i e s  o f  c a p i t a l  
p u n i s h m e n t  s t a t i s t i c s  is pub l i shed  
in a n  an n u a l  r e p o r t  t h a t  ma y  be  
o b t a i n e d  by  r e q u e s t  f r o m  the  
B u re a u  o f  J u s t i c e  S t a t i s t i c s .

S t e v e n  R.  S c h l e s in g e r  
D i r e c t o r

m a j o r  c o u r t  de c i s i o n .  T h e  r e l a t i o n s h ip  
b e t w e e n  r e m o v a l s  a n d  a d d i t i o n s  ha s  
v a r i e d  f r o m  y e a r  t o  y e a r ,  b u t  by 1982 
a b o u t  f o u r  p e r s o n s  r e c e i v e d  t h e  d e a t h  
s e n t e n c e  fo r  e v e r y  o n e  r e l i e v e d  o f  i t .

D u r in g  1982 ,  on ly  16 S t a t e s  had 
d e p a r t u r e s  f r o m  d e a t h  row ,  5 f e w e r  
t h a n  in 1981.  T h e  l a r g e s t  n u m b e r  o f  
r e m o v a l ' ;  o c c u r r e d  in T e x a s  (24)  nnd  
F l o r i d a  (13); e a c h  o f  t h e  r e m a i n i n g  13 
S t a t e s  g r a n t e d  6 o r  f e w e r  r e m o v a l s  
( d e p a r t u r e s  p r o m p t e d  by  l e g i s l a t i v e  o r  
j u d i c i a l  a c t i o n ) .

A b o u t  h a l f  o f  t he  64 p e r s o n s  who 
l e f t  d e a t h  r o w  by m e a n s  o t h e r  t h a n  
d e a t h  h a d  b o t h  t h e i r  c o n v i c t i o n s  a n d  
t h e i r  s e n t e n c e s  v a c a t e d ,  w h i l e  t he  n e x t  
l a r g e s t  g ro up ,  31%,  h a d  on ly  t h e i r  
s e n t e n c e s  v a c a t e d .  Six  d e a t h s  
o c c u r r e d  a m o n g  t h e  c o n d e m n e d  po pu l a ­
t i on ,  i nc lu d in g  t w o  e x e c u t i o n s ,  t h r e e  
m u r d e r s ,  a nd  o n e  su i c id e .  T h e  total .

n u m b e r  o f  p e r s on s  who h a v e  d i ed  on  
d e a t h  row  s i n c e  1972 is 32,  i nc lud in g  
t h e  s i x  who  w e r e  e x e c u t e d .

T h e  1,050 p e r s o ns  a w a i t i n g  t h e  
d e a t h  p e n a l t y  a t  y e a r e n d  1982 wa s  
a l m o s t  do ub l e  t h e  r e c o r d  h igh  on  d e a t h  
row  a t  t h e  t i m e  o f  F u r m a n  v.  G e o rg i a ,  
408 U.S.  238 ,  in 1972,  an d  2 -1 /2  t i m e s  
t h e  n u m b e r  on d e a t h  row  a t  t h e  end  o f  
1976,  t h e  y e a r  f r o m  wh i ch  m o s t  o f  t h e  
c u r r e n t  l a w s  d a t e .  More  t h an  t w o -  
t h i rd s  o f  t h e  1982 t o t a l  w e r e  h e ld  in 
S o u t h e r n  S t a t e s .  On ly  on e  N o r t h e a s t ­
e rn  S t a t e ,  P e n n s y l v a n i a ,  he ld  p r i so n e r s  
on d e a t h  r o w .  T h e  l a r g e s t  n u m b e r s  
w e r e  u n d e r  s e n t e n c e  in F lo r i d a  (189),  
T e x a s  (148),  C a l i f o r n i a  (120) ,  and  
G e o r g i a  (100) .  In a l l ,  31 o f  t h e  37 
S t a t e s  w i th  t h e  d e a t h  p e n a l t y  he ld  a t  
l e a s t  o n e  c o n d e m n e d  p r i so ne r  a t  
y e a r e n d .

A b o u t  40% o f  t hos e  u n de r  s e n t e n c e



St a t u s  o f  dea th  p en a l r y  s t a t u t e s  a nd  p r i sone r s  un de r  s en t ence  o f  d e a t h ,  
by reg ion  a nd  S t a t e ,  198 2

Death 
penalty 
in force 
as of

Prisoners 
under 
sentence 
of death

Changes during 
Received
under Removed 
death from

1982 Prisoners 
under 
sentence 
of death

Region and Slate 12/31/82 12/31/81 sentence death row Executed 12/31/82

United Slates — 836 264 681 2 1050

Male — » 848 262 66 2 1037
Female 9mm 11 4 2 0 13
Federal Yes 0 0 0 0 0
State 836 264 68 2 1050

Northeast _ IS 9 0 0 25
Maine No 0 0 0 0 0 i
New Hampshire Yes 0 0 0 0 0 '
Vermont Yes 0 0 0 0 0
Massachusetts No 0 0 0 0 0
Rhode Island No 0 0 0 0 0
Connecticut Yes 0 0 0 0 0
ltew York Yes 0 0 0 0 0
New Jersey^ Yes 0 0 0 0 0
Pennsylvania Yes 16 9 0 0 25

North Central . . 77 26 3 0 100
Ohio Yes 0 3 0 0 3
Indiana Yes 10 5 0 0 15
Illinois Yea 41 10 2 0 49
Michigan No 0 0 0- 0 0
Wisconsin No 0 0 0 0 0
Minnesota No 0 0 0 0 0
Iowa No 0 0 0 0 0
Missouri Yes 14 8 1 0 21
North Dakota No 0 0 0 0 0
South Dakota Yes 0 0 0 0 0
Nebraska Yes 12 0 P 0 12
Kansas No 0 0 0 0 0

South 617 157 61 2 711
Delaware Yes 4 1 0 0 5
Ma-yland Yes 8 7 1 0 14
District of Columbia No 0 0 0 0 0
Virginia Yes 17 4 1 1 19
West Virginia No 0 0 0 0
North Carolina Yes 17 12 1 0 26
South Carolina Yes 21 2 6 0 17
Georgia Yes 95 8 3 0 100
Plorida Yes 163 39 13 0 189
Kentu. ky Yes 9 6 2 0 13
Tennessee Yes 22 8 1 0 29
Alabama Yes 16 20 0 0 35
Mississippi Yes 27 10 0 0 37
Arkansas Yes 23 3 2 0 24
Louisiana Yes 14 1 2 0 13
Oklahoma Yes 36 8 5 0 39
Texas Yes 14S 28 24 1 148

West MG 72 2M
Montana Yes 3 0 0 0 3
Idaho Yes 2 5 0 0 7
Wyoming Yes 3 3 0 0A 3*Colorado Yes 1 1 0 0 *

5New Mexico Yes 3 2 0 0
Arizona Yes 38 15 2 0 51
Utah Yes 3 0 0 0 3
Nevada Yes 12 5 0 0 17

3AWashington Yes 1 2 0 0
Oregon
California

No
Yes

0
83

0
39

0
2

0
0

0
12«

Alaska No 0 0 0 0 0
Hawaii Ho 0 0 0 0 0

KOTEi Some of the figures for yearend 1981 
arc revised from those jlwwn in Capital 
Punishment 19G1 (final report), December 1982, 

these figures exclude 5 Inmates In 
Texas wtm were rrlleved of the death sentence 
before December 21,1981, and 1 In Pennsylvania 
wlio was reported twice—first In 1979 and again 
In 1961, and Include 24 Inmates (6 In Pennsyl­
vania, fi In Texas, 8 In Georgia, 4 In Louisiana, 2 
In Florida, 1 In Tennessee, and 1 In Washington) 
who, although sentenced to death before Die 
end of 1981, were either reported late to the

NPS program or were not In the custody of 
State correctional authorities by December 31, 
1981.
'includes one Maryland Inmate who committed 
suicide and three Inmates (one each In Arizona, 
Oklahoma, and South Carolina) who v-c 
puxdered by another Inmate.
• Excludes six prisoners Ire Id under Armed 
Porces Jurisdiction.
*n« death penalty was In effect In Mew Jersey 
as of August S, 1982.

w e r e  b l a cks ,  r ough ly  t h e  s a m e  p r o p o r ­
t i on a s  in r e c e n t  y e a r s .  T w e l v e  
m e m b e r s  o f  o t h e r  r a c e s  w e r e  u n d e r  
s e n t e n c e — s e v e n  A m e r i c a n  In d i a n s  and  
f i ve  As ians .

T w e l v e  S t a t e s ,  t h e  l a r g e s t  n u m b e r  
s i n c e  d a t a  b e c a m e  a v a i l a b l e  in 1978 ,  
he ld  a  t o t a l  o f  59 H i s p a n i c  i n m a t e s  
u n d e r  s e n t e n c e  o f  d e a t h .  D u r i n g  t h e  
1978-83 p e r i o d ,  t he  n u m b e r  o f  H i s p a n -  
ics  i n c r e a s e d  m o r e  r a p i d ly  t h a n  t h e  
d e a t h - r o w  p op u l a t i o n  a s  a  who le—
3- 1 /2  t i m e s  ve r s u s  2.

T h e r e  w e r e  13 w o m e n  o n  d e a t h  row  
in e i g h t  S t a t e s ,  i nc l ud ing  4 i n  G e o r g i a .  
T h e  n u m b e r  was  t h e  h i g h e s t  s i n c e  d a t a  
on w o m e n  h a v e  b e e n  a v a i l a b l e .  S i n c e  
1972,  12 S t a t e s  h a v e  s e n t e n c e d  31 
w o m e n  t o  d e a t h ,  b u t  24 w o m e n ,  i n c l u d ­
ing  6 s e n t e n c e d  b e f o r e  19 72 ,  h a v e  had  
t h e i r  c a p i t a l  s e n t e n c e s  l i f t e d .

T h e  n u m b e r  o f  p e r s o n s  o n  d e a t h  ro w  
was  m o r e  t h a n  d o ub l e  t h a t  in  1 968 ,  
w hen  a  s h a r p  i n c r e a s e  b e g a n  b e c a u s e  o f  
an  i n f o r m a l  m o r a t o r i u m  on  e x e c u ­
t i o ns .  T h e  m o r a t o r i u m  a l l o w e d  t h e  
c o u r t s  t o  s c r u t i n i z e  t h e  m a n y  c h a l ­
l e n g e s  t o  t h e  o e a t h  p e n a l t y  t h e n  b e in g  
r a i s e d  a t  a l l  l e ve l s ,  c u l m i n a t i n g  i n  t h e  
l a n d m a r k  F u r m a n  v .  G e o r g i a  d e c i s i o n  in  
J u n e  1972.  In t h a t  d e c i s i o n ,  t h e  H igh 
C o u r t  he ld  t h a t  d e a t h  p e n a l t y  s t a t u t e s  
as  t h e y  c u r r e n t l y  e x i s t e d  w e r e  in 
v io l a t i on  o f  t h e  E i g h t h  A m e n d m e n t ' s  
p r o t e c t i o n  e g a i n s t  c r u e l  a n d  u n u s u a l  
p u n i s h m e n t .  Whi l e  t h e  m o r e  t h a n  600 
pe r s on s  t h e n  on d e a t h  ro w  w a i t e d  to  
hav e  t h e  n e w  ru l i ng  a p p l i e d  t o  t h e m  
indiv idua l l y ,  t h e  S t a t e s  b e g a n  t o  r e v i s e  
t h e i r  l a w s  t o  w i t h s t a n d  t h e  C o u r t ' s  
s c r u t i n y .

I n a s m u c h  as t h e  F u r m a n  d e c i s i o n  
p ro v i de d  l i t t l e  in t h e  w a y  o f  g u id e l i n e s  
for  n ew  l e g i s l a t i o n ,  t h e  y e a r s  t h a t  
i m m e d i a t e l y  fo l l o w e d  i t  s a w  a n u m b e r  
o f  a t t e m p t s  and f a i l u r e s  b y  t h e  S t a t e s  
t o  m e e t  s t a n d a r d s  a c c e p t a b l e  t o  t h e  
S u p r e m e  C o u r t .  T h e s e  s t a n d a r d s  
e m e r g e d  g r e d u a l l y  t h r o u g h  a s e r i e s  of  
r u l i ngs  by t h e  C o u r t ,  m a i n l y  in 1976  and  
1977.  Mos t  c u r r e n t  c a p i t a l  p u n i s h m e n t  
l e g i s l a t i on ,  in f a c t ,  d a t e s  f r o m  1976 ,  
m o de l e d  a f t e r  t h e  l a w s  o f  G e o r g i a ,  
F lo r i d a ,  a n d  T e x a s  t h a t  w e r e  u p h e l d  in 
ru l ings  du r i n g  t h a t  y e a r .

T o d a y ' s  d e a t h  p e n a l t y  l a w s  p r o v i d e  
t h e  d e a t h  s e n t e n c e  on ly  fo r  s p e c i f i c  
typos  o f  m u r d e r ,  f o r  e x a m p l e ,  m u r d e r  
c o m m i t t e d  d u r in g  a  f e l o n y ,  m u r d e r  o f  a 
l aw  e n f o r c e m e n t  o f f i c e r ,  a n d  m ' i r d e r  
fo r  h i r e . 3 T he y  a l s o  p r o v i d e  f o r

4Grepg v. Ceoroit, <28 U.S. 133 (1976): -  TUt v. 
Florida, 428 U.S. 242 (1976); Jurek v. , , <28
U.S. 262 (197E).
5ln addition to specific types of murder, t Ji of 
Ihe following crimes, most of which have r>ot parsed 
lests of constitutionality at the U.S. Supreme Court 
level, is a capital offense in at least one States 
aircraft piracy resulting In death, armed robbery 
resulting in death cf the (continued on page 3)
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" g u i d e d  d i s c r e t i o n , "  l a y i n g  d o w n  
s p e c i f i c  g u i d e l i n e s  t o  a s s i s t  t h e  s e n ­
t e n c i n g  j u d g e  o r  j u r y  in w e i g h i n g  b o t h  
a g g r a v a t i n g  an d  m i t i g a t i n g  c i r c u m ­
s t a n c e s  t o  t h e  c r i m e .  T h u s  t h e  C o u r t  
s t r u c k  a  b a l a n c e  b e t w e e n  t h e  w id e  d i s ­
c r e t i o n  a l l o w e d  b e f o r e  F u r m a n  a n d  t h e  
r i g i d i t y  m a n d a t o r y  d e a t h  p e n a l t y  
l a w s  p a s s  id in r e s p o n s e  t o  F u r m a n  b u t  
f o u n d  u n c o n s t i t u t i o n a l  in  s e v e r a l  ruh ' ngs  
d u r i n g  1976 .

T h e  y e a r s  t h a t  f o l l o w e d  t h e  1976 
S u p r e m e  C o u r t  d e c i s i o n s  s a w  a  n u m b e r  
o f  r e f i n e m e n t s  a d d e d  t o  t h e  e s t a b l i s h e d  
s t a n d a r d s .  In 1977 ,  t h e  d e a t h  s e n t e n c e  
w a s  fo u n d  t o  be  a  d i s p t o p o r t i o n a t e  
p e n a l t y  f o r  t h e  r a p e  o f  a n  a d u l t  
w o m a n .  O t h e r  r u l i n g s  h a v e  h e ld  t h a t  
t h e  c a p i t a l  p r i s o n e r  is t o  b e  a f f o r d e d  
e v e r y  p os s i b l e  l e g a l  r i g h t ,  s u c h  a s  t h e  
r i g h t  t o  h a v e  al l  m i t i g a t i n g  c i r c u m ­
s t a n c e s  t o  t h e  c r i m e  c o n s i d e r e d  a t  t h e  
t i m e  o f  s e n t e n c i n g .

Dy t h e  end  o f  1932,  37 S t a t e s  and  
t h e  F e d e r a l  g o v e r n m e n t  p r o v i d e d  fo r  
t h e  d e a t h  p e n a l t y .  D u r i n g  t h e  y e a r ,  
H e w  J e r s e y  was  a d d e d  t o  t h e  l i s t  when  
i t  e n a c t e d  a n e w  d e a t h  p e n a l t y  l aw ;  i t s  
p r e v i o u s  l aw  ha d  b e e n  d e c l a r e d  un co n ­
s t i t u t i o n a l  in 1972 .  F o r  t h e  f i r s t  t i m e  
s i n c e  t h e  F u r m a n  ru l i n g ,  no  S t a t e ' s  
d e a t h  p e n a l t y  l a w  had  b e e n  o v e r t u r n e d .

S e v e n  o t h e r  S t a t e s  m a d e  e i t h e r  
s u b s t a n t i v e  o r  p r o c e d u r a l  c h a n g e s  in 
t h e i r  s t a t u t e s .  A r i z o n a  p r o v i d e d  fo r  a  
s e p a r a t e  s e n t e n c i n g  h e a r i n g .  I daho  
a d d e d  d e a t h  by a  f i r i ng  s q u a d  a s  an 
a l t e r n a t i v e  t o  l e t h a l  i n j e c t i o n .
N e b r a s k a  l i m i t e d  t h e  d e a t h  p e n a l t y  t o  
t h o s e  a g e  18 o r  o l d e r  a t  t h e  t i m e  o f  t h e  
c r i m e .  O k l a h o m a  f u r t h e r  s p e c i f i e d  
t h e  t y p e s  o f  m u r d e r  t h a t  c o n s t i t u t e d  
c a p i t a l  o f f e n s e s .  S o u t h  D a k o t a  r e f i n e d  
t h e  s e c t i o n  o f  i t s  d e a t h  p e n a l t y  l aw  on 
a g g r a v a t i n g  nnd  m i t i g a t i n g  c i r c u m ­
s t a n c e s .  In U t a h ,  r e v i s i o n s  w e r e  m a d e  
t o  t h e  s e c t i o n s  d e a l i n g  w i t h  t h e  s e n ­
t e n c i n g  h e a r i n g  a n d  t h e  n a t u r e  o f  t he  
j u r y  fo r  t h a t  h e a r i n g .  V i rg in i a  m a d e  
i t s  l a w  m o r e  s p e c i f i c  by  r e v i s i n g  t he  
l a n g u a g e  on m u r d e r  c o m m i t t e d  by an  
i n m a t e  c o n f i n e d  in a S t a t e  o r  l oc a l  
c o r r e c t i o n a l  f a c i l i t y .

In a d d i t i o n  t o  l e g i s l a t i v e  a c t i o n s ,  a  
n u m b e r  o f  c o u r t  d e c i s i o n s  n t  b o t h  t h e  
S t a t e  und  F e d e r a l  l e v e l  h a d  s o m e  
i m p u c t  on t h e  d e a t h  p e n a l t y  s i t u a t i o n .

In J a n u a r y  1982,  t h e  C a l i f o r n i a  
S u p r e m e  C o u r t  r u l e d  in C n l i f o r  in v. 
R a m o s  t h a t  t h e  r e q u i r e d  i n s t r u c t i o n  t o  
s e n t e n c i n g  j u r i e s  t h a t  a  Ji fe s e n t e n c e  
w i t h o u t  p a r o l e  c o u l d  b e  c o m m u t e d  by

J (Continued from pace 2) victim, assault by a life 
prisoner resulting in death, hindering prcpArntion 
(or wur cruising d e e t h ,  Vidraping resulting in severe 
injury, kidnaping resulting in deelh, murder by a 
life prisoner, murder by An inmnte of a corrcctionAl 
futility, omitting lo note defects in Articles of war 
re lulling in de.ith, perjury resulting in the oeAlh 
p e n a l t y ,  rape of 0 child under age 12, nnd rape of a
child or 'or age U.

N um ber  o f  w om en  o n  death  row , yearend 1972 - 8 2

tale 1972 1973 1974 1975 1976 1977 197! 1979 1S £ 0 l?8l 1962

United States 4 3 3 1 7 6 5 7 9 11 13

Alabama . - - . - 1 1 - 1 1
California 3 - - 1 2 - - - - - -
Florida - - - - 1 1 I 1 1 * -
Georgia I 7 t 1 1 1 1 2 3 4 4
K e n tu c k y - - - ■ • - • 1 1 ~
M a ry la n d - - - * * ■ • “ 1 2
Mississippi * - - - * * * - - 1
Nevada - - - - - • - * - 1
N o r t h  C a r o l i n a - 1 2 3 - 2 1 1 1 1
Ohio - - - 2 3 4 - - • - -
Oklahoma - - - 1 - - 1 1 1 1
Texas • - - - • " 1 2 ai 2



t h e - G o v e r n o r  w as  u n c o n s t i t u t i o n a l .  
H o w e v e r ,  r e m o v a l  o f  p o t e n t i a l l y  e f ­
f e c t e d  p r i s o n e r s  f r o m  d e a t h  r o w  was  
s u s p e n d e d  p e n d i n g  a  r e v i e w  by  t h e  U.S.  
S u p r e m e  C o u r t .

In Eddings  v.  O k l a h o m a , t h e  U.S.  
S u p r e m e  C o u r t  d e t e r m i n e d  t h a t  t h e  
f a i l u r e  o f  t h e  S t a t e  c o u r t  t o  c o n s i d e r  
a s  a  m i t i g a t i n g  c i r c u m s t a n c e  a  16 -  
y e a r - o ld ' s  e m o t i o n a l  d i s t u r b a n c e  a n d  
t u r b u l e n t  f a m i l y  h i s t o r y  w as  u n c o n s t i ­
t u t i o n a l .  T h e  S u p r e m e  C o u r t  s t i p u l a t e d  
t h a t  s e n t e n c i n g  a n d  r e v i e w i n g  c o u r t s  
m a y  d e t e r m i n e  t h e  w e i g h t  t o  b e  g iv e n  
r e l e v a n t  m i t i g a t i n g  c i r c u m s t a n c e s ,  b u t  
t h a t  t h e y  m a y  n o t  e x c l u d e  s u c h  
e v i d e n c e  t o t a l l y .

In S t a t e  v .  L o g a n , S o u t h  C a r o l i n a ' s  
S u p r e m e  C o u r t  d e c i d e d  t h a t  t h e  S t a t e  
co u ld  n o t  t r y  a  d e f e n d a n t  f o r  c a p i t a l  
m u r d e r  u n d e r  d e a t h  p e n a l t y  s t a t u t e s  
t h a t  h a d  b e e n  d e c l a r e d  u n c o n s t i t u t i o n a l  
b e f o r e  t h e  d a t e  o f  t h e  c r i m e .  T h e  
S t a t e  ha d  c o n t e n d e d  t h a t ,  s i n c e  on ly  
p r o c e d u r a l  c h a n g e s  w e r e  n e e d e d  t o  
r e n d e r  t h e  o l d  d e a t h  p e n a l t y  s t a t u t e s  
c o n s t i t u t i o n a l l y  a c c e p t a b l e ,  t h e  s u b ­
s t a n t i v e  p ro v i s i on s  o f  t h e  l a w  sho u l d  he  
c o n s i d e r e d  a s  i f  in e f f e c t  a t  t h e  t i m e  o f  
t h e  m u r d e r .  T h e  S o u t h  C a r o l i n a  
S u p r e m e  C o u r t ,  h o w e v e r ,  h e l d  t h a t  t h e  
d e a t h  p e n a l t y  s t a t u t e  in e x i s t e n c e  w he n  
t h e  c r i m e  w as  c o m m i t t e d  co u ld  no t  be  
e n f o r c e d ,  a n d  t h a t  t o  t r y  t h e  d e f e n d a n t  
u n d e r  such  c i r c u m s t a n c e s  w o u ld  v i o l a t e  
c o n s t i t u t i o n a l  g u a r a n t e e s  a g a i n s t  t h e  
e p p l i c a t i o n  o f  ex  p o s t  f a c t o  l a w s .

A t  t he  e n d  o f  1982 ,  Arkansas - ,  N ew  
J e r s e y ,  New  Y ork ,  a n d  t h e  F e d e r a l  
s y s t e m  w e re  t h e  o n ly  j u r i s d i c t i o n s  
whose  d e a t h  p e n a l t y  s t a t u t e s  d id  no t  
r e q u i r e  nn a u t o m a t i c  a p p e a l .  S o m e  
S t a t e  l aws  p r o v i d e  f o r  n r e v i e w  o f  t h e  
s e n t e n c e ,  wh i l e  o t h e r s  r e q u i r e  a r e v i e w  
o f  b o t h  c o n v i c t i o n  a n d  s e n t e n c e .

In mos t  S t a t e s ,  t h e  y o u n g e s t  a g e  a t  
wh loh a p e r s o n  c a n  be  s e n t e n c e d  ‘o
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B ur ea u  o f  J u s t i c e  S t a t i s t i c s  
B u l l e t i n s  a r e  p r e p a r e d  b y  t h e  
s t a f f  o f  t h e  b u r e a u .  C a r o l  B. 
Ka l i sh ,  c h i e f  o f  d a t a  an a l y s i s ,  
ed i t s  t h e  b u l l e t i n s .  M a r i l y n  
M ar b r o ok ,  b u r e a u  p u b l i c a t i o n s  
ch i e f ,  a d m i n i s t e r s  t h e i r  p u b l i c a ­
t i on ,  a s s i s t e d  by  J u l i e  A.  
F e r g u s o n .  T h e  a u t h o r  o f  t h i s  
b u l l e t i n  is M i m i  C a n t w e l l  o f  t h e  
U.S.  B u r e a u  o f  t h e  C e n s u s .

J u l y  1983 ,  N C J - 8 9 3 9 S

» _________________________________

d e a t h  is t h e  a g e  a t  w h i c h  t h e y  c a n  b e  
t r i e d  a s  an  a d u l t .  S i n c e  in m a n y  S t a t e s  
th i s  a g e  s t a n d a r d  c a n  b e  w a i v e d ,  t h e  
t h e o r e t i c a l  m i n i m u m  a g e  f o r  t h e  i m p o ­
s i t i o n  o f  t h e  d e a t h  p e n a l t y  r a n g e s  f r o m  
a g e  10 ( I nd i ana )  t o  a g e  18.  S i x t e e n  
S t a t e s  r e p o r t e d  no m i n i m u m  a g e  fo r  t h e  
im po s i t i on  o f  t h e  d e a t h  p e n a l t y .

M e t h o d o l o g i c a l  n o t e

D a t a  on p e r s o r s  u n d e r  s e n t e n c e  o f  
d e a t h  a r e  c o l l e c t e d  a n n u u l l y  f o r  t h e  
B u re a u  o f  J u s t i c e  S t a t i s t i c s  b y  t h e  U.S.  
B u re a u  o f  t h e  C e n s u s  a s  p a r t  o f  t h e  
N a t i o n a l  p r i s o n c r  S t a t i s t i c s  (NFS)  
p r o g r a m .  D a t a  a r e  o b t a i n e d  f r o m  th e  
d e p a r t m e n t s  o f  c o r r e c t i o n s  i n  e a c h  o f  
t h e  50 S tui . es  a n d  t h e  D i s t r i c t  o f  
C o l u m b i a .  T h e  B u r e a u  o f  J u s t i c e  
S t a t i s t i c s  g r a t e f u l l y  a c k n o w l e d g e s  t h e  
coope r - ’ Hon o f  S t a t e  o f f i c i a l s  whose  
g e n e r o u s  a s s i s u m c e  a n d  u n fa i l i n g  
p a t i e n c e  m a k e  N a t i o n a l  P r i s o n c r  
S t a t i s t i c s  po s s ib l e .

S t a t i s t i c s  in t h i s  s c r i e s  m a y  v a ry  
f r o m  o t h e r  d e a t h - r o w  c o u n t s  f o r  any o f  
t he  fo l l ow ing  r e a s o n s :
•  I n m a t e s  a r e  n o t  a d d e d  t o  t h e  NPS

A
W a t h - i o w  c o u n t s  a t  t h e  t i m e  t h e  c o u r t  
ha nds  d ow n  s e n t e n c e ,  b u t  a t  t h e  t i m e  
t h e y  a r e  a d m i t t e d  t o  a  S t a t e  o r  F e d e r a l  
c o r r e c t i o n a l  f a c i l i t y .
# I n m a t e s  s e n t e n c e d  t o  d e a t h  u n d e r  
s t a t u t o r y  p ro v i s i o ns  l a t e r  f o u n d  unco n ­
s t i t u t i o n a l  a r e  r e m o v e d  f r o m  t h e  d e a t h -  
r o w  c o u n t  on t h e  d a t e  o f  t h e  r e l e v a n t  
c o u r t  f i n d in g  r a t h e r  t h a n  on t h e  d a t e s  
t h e  f i nd ing  is a p p l i e d  t o  i n d i v id ua l  
c a se s .  T h u s ,  p e r s o n s  w ho  a r e  t e c h ­
n i c a l l y  u n d e r  s e n t e n c e  o f  d e a t h ,  b u t  
w h o  a r e  no  l o n g e r  a t  r i sk ,  a r e  n o t  
c o u n t e d .
t  NPS  d e a t h - r o w  c o u n t s  a r e  a l w a y s  a s .  
o f  th' .  l a s t  d a y  o f  t h e  c a l e n d a r  y e a r  and  
w i l l  t h e r e f o r e  d i f f e r  f r o m  e s t i m a t e s  
n a d e  fo r  m o r e  r e c e n t  p e r i o d s .

F u r t h e r  r e a d i n g

A  f i na l  r e p o r t  on  t h e  d e a t h - r o w  po p u l a ­
t i on  in 19S2 wi l l  be  p u b l i s h e d  in l a t e  
1983.  T o  o b t a i n  t h e  f i na l  1982  r e p o r t ,  
C a p i t a l  P u n i s h m e n t  1 98 2 , o r  b e  a d d e d  
t o  t he  b u l l e t i n  m a i l i n g  l i s t ,  w r i t e  t o  t h e  
N a t i o n a l  C r i m i n a l  J u s t i c e  R e f e r e n c e  
S e r v i c e ,  3 o x  6000,  R o c k v i l l e ,  Md.
20850 (3 0 1 / 2 5 1 - 5 5 0 0 ) .  O t h e r  N a t i o n a l  
P r i s o n e r  S t a t i s t i c s  B u l l e t i n s  i n c l u d e —

0 V e t e r a n s  in P r i s o n , O c t o b e r  1981,  
N C J - 7 9 2 3 2 ;
0 P r i sons  end  P r i s o n e r s . J a n u a r y  1982,  
N C J - 8U 69 7 ;
0 D e a t h - r o w  P r i s o n e r s  1981,  J u l y  1982,  
N C J - 8 3 1 9 1 ;
#  P r i so n e r s  1 9 25 -8 1 ,  D e c e m b e r  1982 ,  
N C J - 8 5 8 6 1 ;
0 P r i s o n e r s  a n d  A l c o h o l , J a n u a r y  1983,  
N CJ -8G 223 ;
0 J a i l  I n m a t e s  1982 ,  F e b r u a r y  1983,  
N C J - 8 7 1 6 1 ;
« P r i so n e r s  a n d  D r u g s , M a r c h  1983 ,  
N C J - 8 7 5 7 5 ;
0 P r i so n e r s  in 19 82 , A pr i l  1983 ,  
N C J - 8 7 9 3 3 .
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