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Those in favor of retaining the death penalty do not accept the
abolitionist argument that it is impossible to effect the reforms
necessary to make capital punishment a more credible threat tc the man
contemplating a horrible crime. The Massachusetts Special Commission
minority report comments:
doeé Qgtag%erghlg %al to sa¥athat the deathtﬁgnalty

shou ecause statistics prove
% not a eteFrent seems more .con |stenﬁ to urge
that ever ort be made to mlnlmlse t e Influence™on

tiic effectiveness of éhe deat’, penalt factors, ex-
fringic fo jtself, a thufs to recliz to the maximum

Its Intrinsic value mlfthat thestatehas,
In prlnmgl the  ri*httg fllctlt we shouldaamit
likewise a corresponding obl |gat|on on the part of the
?tate to mage |h effective and we sh OH not uri«
%lltire tot 0 this as proef that the death penalty
TAVET L6 ™Y 20

1/ %assachusetts Special Commission, in McClellan (ed.), o™ cit.,
p. 17.
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VII- THE RELIGIOUS ARGUMENT

The defense of capital punishment or. religious grounds rests
primarily on two points. First, it is argued that the death penalty
IS a testimony to the sacredness of life, a:0—in the case of the
Hcbrew-Christien tradition—that the Bible clearly differentiates
between murder ard the death panaxty as a just punishment for the
taking of God-given life. This argument is supported by the follow -
ing passages, as well as others, from the GIG Testament:

Whoso shcddeth man's blood, by man snail his blood be
shed: for in the image of God'made he man (Genesis, 9:6),

He that smiteth a man, so that he die, shall be surely
RUt to_death... But If a man ccme gresumptuousy upon

Is neighbor to slay him vjth thou shalt’ take
him from mine altar, that he may d|e (Exodus, 21: 12, 14).

Whose kille th eny person the murderer shall be put to
deatn by the mout WItﬂGSSE? Jtoreover ye shall
take no satlsda hon for the |1 e of a murderer, which
%th eath; but he shall be surely put to death
.and the lar . cannof bo cleansed of the blood that
is shed lherein but by the blvud of him that shod it
(Numbers 35: 30, 31, 33).

Tuming to t"a NewTestament, it ia ergued that the law oflove
preached by Jesus impliss the need for tho existence of a strong civil
law, and that it is a misreading of the New Testament to see it as
acvocating leniency for criminal behavior. This argument is summed up
as follows by Rev. Jacob J. Vellenga who, Gineo 1950, has'served as
AoGociate executive of the.Unitod Preshyterian Church in the United
States:

Tne law of love, also nailed the law of ||berty was not

Bresented to do away with the natttral aws of sometg
ut to Iaugurate a new concept ot leu written on th
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Chur S eve trrve error law and or ,
P a\dv cae a ower or gr t makes {r%d

ess cu \Wherever an whoever ove

and mercy are Tejecteq, as In crime, natura law
and order must prevaijl, not us extraneous to redem np
trotﬂ but a? part of the whole scope- of God's dealing
with man.|

He continues:
The law of capital punishment must stand as a silent
l#t ower(rjrl witness to thﬁ sacr ness of 0d- géven
ite. Words are not enough to shew that life |

sacred. Active justice must tfe admunistered when
the sacrecness of life is vi.olated.|d

2r. addition to the Gib ard Uew Testaments, St. Thomas Aquinas is
also quoted in support of capital punishment: "It is lawful to kill an
evil-doer inrofur as it is directed to the welfare of the wholo

community,

1t Jacob J VeIIcnga "Chrrstrana CY and the Death Penalty" (1959,
In odau eg cit., pp. 1

;2// t Thor%as %qurnas Sumnn Theolorlca. hew York, Benuiger Bros., 1947,
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V I11. PUBLIC OPINION

Thirty-seven states, tho District cf Columbia, and the Federal
Government have the death penalty. Of the thirteen states which have
abolished it, only eight have done so completely. Five retain it on
a limited basis, for such crimes as killing a policeman acting in the
line of duty and the killing of a prison guard by an inmate uho iB
serving a life term for murder. Jacques Barzunli:ar™ertion that his
views in favor of the death penalty "are now close to unpopular” has

bean answered by Jerome *Mathundcn, a leading abolitionist, as fullov;u:

When | read this | wondered if he and | live in the same
United States. How close Is ¢lose?...A few yearl ago e
spema Massachusetts commission recommended”abolition
f the death penalty, whereupon the legislature prompty
voted a alnst Its own commlssmn A féw years ago Dela-
ware an |shed Caé)l'[ unlshment* Subsequently, f has
happened elsewhere, an especially outrageo S crime le
.10 a demund for its restoration.” The | dlslature responded
favorably to the demand, the Governor veiged tho measure,
and it was passed again over his veto The Governor of
Callfornla |s a sup orter of abo |t|on but there is hardly
tho g host of a ch an after tho furor over the Chessman
car* that It WI be realised durlng his administration,
even I f ho IS e GCéOd to another term in office.
ne c%u go on an JAfter uoriiing a number of years
é)ltlon | "have the contrary |mpression
at tho prepon erance of popular Bentiment 1S on ?Mr
Barzun*sj side.!/

The reason for ouch public support—and its importance as an argument
in favor of tho retention of tho death penalty—is coimentod on by
Mr. Ralph G. Murdy, Managing Director of the Baltimore Criminal
Justico Comaiscion, as follows:

Tradltlonally our people have belleved capltal punishment

ne ssar trol a d.lite.  Amajorit
dv |‘ dqs that t{ rd sp|¥e evidence of grO\]/vmgy
hesitatior and question. To fIy in the face of ouch
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convjction letely cioin with the death
penaity wou% ﬁnpservg ?u?tvu%/r weaken the Falth
of our cmzens |n the admlnlstratlon of justice.l/

The abolitionist"argument that such popular feelings are based on
emotion and prejudice rather on a knowledge of the facts is answered
by the retentionists as follows:

Abolitionjsts say the gubllc IS noi enlightened. That
arrgument bs awa?s used to raﬁlona 1Ze .d mmorltg pomt
VIetVﬁl S nomrrllore valid In this case t nth
other. case where two points of view exist and the
gtr%égglgsnzl/s resolveg In agcor(fance wﬂW tho éemocratlc

ur It
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COVER STORY

An Eye for an

Eye

Death Row (pp- 1,137) may soon losea lotmore residents to the execution

The chair is boiled to thefloor near the back ofa 12-ft. by 18-
ft. room. You sit on a seat ofcracked rubber secured by rows of
copper tacks. Your ankles are strapped into half-moon-shaped
foot cuffs lined with canvas. A 2-in.-wide greasy leather belt with
28 buckle holes and worn grooves where it has been pulled very
light many times is secured around your waistjust above the hips,
A cool metal cone encirclesyour head. You are now only moments
awayfrom death.

Butyou still haven few seconds left. Time becomes stretched to
the outermost limits. To your rightyou see the mahoganyfloor di-
vider that separatesfour brown church-type pewsfrom the rest of
the room. They look odd in this beige Zen-like chamber. There is
anotherdoor at the back through which the witnessesarrive and sit
in the pews. You stare up at two groups offluorescent lights on the
ceiling. They are on. The painton the ceiling ispeeling.

Youfit in neat and snug. Behind the chair's back leg on your

H.p il hat big old mahogany armchair is practically antique,
but it still works. First used in 1890, it is the world’s oldest
and most prodigious electric chair: 695 convicted men
and women died in its grip, nearly one a month for the

better part ofa century. For most of those years it was housed at

Sing Sing, contributing to that place's hellhole notoriety. Now it

squats on the fourth floor of Green Haven prison in New York.

Bui. the state has killed no one since the summer of 1963,
when Eddie Lee Mays was electrocuted at Sing Sing. And for
some time to come, this prototypical electric chair with the flip
nickname ("Old Sparky") seems likely to remain nothing more
than a grim curiosity. The state's new Governor, Mario Cuomo,
promises to veto any capital-punishment statute the New York
legislature passes, just as his predecessor did every chance he got.

But New York is not typical of these angry times. The coun-
try’s decadc-long moratorium on capital punishment ended in
1977 when Gary Gilmore dared Utah to shoot him and, six years
ago this week, Utah obliged. Five men have been executed since.
One shared Gilmore’s flashy passion for martyrdom: Jesse Bish-
op, who gunned down a newlywed during a casino holdup, prac-
tical!) volunteered for Nevada’s gas chamber. Three were elec-
trocuted: John Spenkelink in Florida, for killing a ne’er-do-well
like himself; Steven Judy in Indiana, for strangling a motorist he
waylaid and drowning her three children, ages two to five; and
Frank Coppola in Virginia, for bludgeoning to death his robbery
victim. Last month in Texas, Charlie Brooks Jr., the only black
among the six, achieved a milestone when he became the first
American ever executed by means ofa drug overdose.

Other states seem anxious to get in step. Two weeks after
Brooks was executed, Massachusetts became the 38th state with
a death penalty on the books, and Oregon seems likely to become
the 39th, 20 years after capital punishment was abolished there
by popular vote.*

The national death-row population today is 1,137. That is 200
more than a year ago, twice us many as in 1979, and larger, more-
over, than ever before. Florida alone has 189 death-row prisoners.
Texas has 153, Georgia and California 118 each. The inmates in-
clude about a dozen teen-agers, 13 women (five ofthe in Geor-
gia) and six soldiers. Halfofthe condemned are while.

The long-building public sentiment to get tough «. iih violent
criminals, to kill (he killers, seems on the verge of pull, ng the na-
tion’s 15 electric chairs, nine gas chambers, several gallows and

!\?ther e et v M
iscons
]

right is a cable wrapped in gray tape. It will sluice the electrical
current to three other wires: two going to each ofyourfeet, and the
third to the cone on top o fyour head. The room is very quiet. Dur-
ing your briefwalk here, you looked over your shoulder and saw
early morning light creeping over the Berkshire Hills. Then into
this silent tomb.

The air vent above your head in the ceiling begins to hum.
This means the executioner has turned on the fan to suck up the
smell ofburningflesh. There is little time left. Or. your right you
can see the waist-high, one-way mirror in the wall. Behind the
mirror is the executioner, standing before a gray marble control
panel with gauges, switches and afoot-long, lever o fwood and met-
al at hip level.

The executioner will pull this leverfour times. Each time 2,000
volts will course through your body, making your eyeballs first
bulge, then burst, and then broilingyour brains. ..

ad hoc firing squads back to regular work. In addition, five states
have a new and peculiarly American technique for killing, lethal
anesthesia injections, which could increase public acceptance of
executions. Experts on capital punishment, both pro and con,
agree 'hat as many as ten to 15 inmates could be put to death this
year, a total not reached since the early 1960s. "People on death
rows are simply running out ofappeals,” says the Rev. Joe Ingle,
a prison activist and death-pcnalty opponent. “I fear we are
heading toward a slaughter."”

For years, the capital-punishmcnt debate has been sporadic
and mainiy intramural—professor vs. professor, lawyer vs. law-
yer—as executions took place only once or twice annually at
most. Says Florida's Governor Robert Graham, who signed
Spcnkelink’s death warrant in 1979: "We haven't euforcco the
death penalty much, so we’ve been able to avoid all the responsi-
bilities that go with that experience.”

But now ,\n old array of tough questions—practical, legal,
moral, even metaphysical—is being examined. Is the death pen-
alty an effective, much less a necessary, deterrent to murder? Is it
fair? That is, does it fall equally on the wealthy white surgeon
represented by Edward Bemte.'l Williams and the indigent black
with court-appointed (and possibly perfunctory) counsel? Most
fundamental, is it civilized to take a life in the name ofjustice?

na”~car, pure and simple, is behind the new advocacy of the

death penalty. Between 1960 and 1973, the U.S. homicide

rate doubled, from 4.7 murders per 100,000 people to 9.4.
B The rate has leveled offconsiderably and stands at 9.8 per
100,000 today. (Other countries' rates are, by U.S. standards,
amazingly low: England, 1.1, and Japan, 1.0, are typical.) No
more precipitous increases t re expected this century; criminolo-
gists believe that the murdet spree of the '60s and early '70s was
mostly the doing of World War Il baby-boom children passing
through their crime-prone years ofadolescence and young adult-
hood. As it happened, the number of young people and cheap,
readily avai'*ble handguns burgeoned at the same time. Hand-
guns arc used in 50% of U.S. murders.

But a U.S. public that has felt terrorized by murderers and
thugs is unrcceptive to promises that the worst may be over and
understandably finds the current level of violent crime intoler-
able. According to a Gallup poll last fall, 72% of Americans now
favor capital punishment, up from just 42% in 1966. "People arc
frightt ~cd and upset about crime in the streets,” says William
Bailey, 4 Cleveland State University sociologist. "Nothing seems
to be done to solve the problem, so the feeling grows that if we

time Jhnuary “4.098



30

Didn’t Like Nobody™"

0 n tie night of June 3,

1973 a Chevrolet Ca-

price, driven by a woman,

was forced off Interstate 57 in

southern Cook County, 111,

by a car .arrying four men.

One of them pointed a 12-

gauge pump shotgun at her,

ordered her to strip and then

to climb through a barbed-

wire fence at the side of the

road. As she begged for her

life, her assailant thrust tho

shotgun barrel into her vagi-

na and fired. After watching

her agonies for several min-

utes, he finished her off with

a blast to the throat. Less than an hour later, the maraud-

ing motorists stopped another car and told the man and

woman inside it to get out and lie down on the shoulder of

the road. The couple pleaded for mercy, saying that they

were engaged to be married in six months. The man with

the shotgun said, "Kiss your, last kiss,” then shot both of

them in the back, killing them. The total take from three

murders and two robberies: S54, two watches, an engage-
ment ring and a wedding band.

The man ultimately convicted of the "1-57 murders"
now sits confined in the Menard Condemned Unit, the of-
ficial name for death row in the Illinois prison system. Yet
Henry Brisbon Jr., 28, does not face execution for those
three killings nearly ten years ago. Illinois’ death penalty
was invalidated in 1972 and was not restored until 1977,
the year that Brisbon was finally brought to trial. At that
time, the judge sentenced him to a term of 1,000 to 3.000
years in prison. It took Brisbon less than one year to kill
again, this lime stabbing a fellow inmate at Statevillc Cor-
rectional Center with the sharpened handle of a soup la-
dle. At the trial for this murder, .Will County State’s Attor-
ney Edward Pclka described Brisbon as "a very, very
terrible human being, a walking testimonial for the death
penalty.” The jury agreed. '

Brisbon’s eleven monthson death row have been quiet,
compared with his Stateville years, when he took partin 15
attacks on inmates and gunrds, instigated at least one pris-
on riot, trashed a courtroom dtiringa trial and hita warden
with a broom handle. "I’'m no bad dude," he says, "just an
antisocial individual." The third of 13 children, Brisbon
thinks that his upbringing by a strict black Muslim father
made him different: -Jwas taught to bea racistand not like
whites. As | grew up, | decided I didn’t like nobody."

Brisbon has 90 well-supervised minutes each day out-
side his small (7 ft. 7 in. fey 5 fL 10 in.) cell. He works out
with weights, keeping his 155 Ibs. (on a 5-ft. 9-in. frame) in
sbr pe. He complains about his confinement: "Can’t take
two steps in this cage. It’sinhuman. And that dull-ass col-
or blue on the walls in no way brightens my life." He has
devised a novel idea about judicial reform: "All this talk
about victims’ rights and restitution gels me. What about
my family? I'm a victim of a crooked criminal system.
Isn’t my family entitled to something?” The shadow of the
death penalty docs not faze him: "I don’t see that happen-
ing to me. What would killing me solve? Isn’t that just an-
other murder? If 1 goi to die, it’s going to be of natural
causes." The state of Illinois thinks otherwise. Says Mi-
chael Ficaro, who prosecuted the 1-57 case: "On the day he
dies in the chair at Stateville, I plan to be there to see that
it’s done. Nobody I've heard ofdeserves the death penalty
more than Henry Brisbon.”

can't cure murderers, something we can do is kill them." Jim
Jablonski. 44. a Chicago steelworker, speaks for a lot of furious
citizens. "Murderers got to pay." he says. For him the next sen-
tence follows self-evidently: “Isay. fry the bastards."

Execution by injection may be too new to have its tough-guy
slang like "fry." But last month outside the prison at Huntsville,
Texas, the sentiment was the same. As Charlie Brooks waited to
be injected, a crowd of 300 gathered to celebrate. Some of the
pro-execution revelers, mostly college students, carried placards;
KILL 'EM IN vein, said one. "Most of the people 1 know are for
capital punishment,” declared Paula Huffman. 21. a Sam Hous-
ton State University senior at the deathwatch. "And so am 1
Definitely." Nevertheless, when the moment arrived, just after
midnight, she and the rest of her shivering, smiling chums sud-
denly turned quiet and grave.

Historically, American executions were public, the last
in Kentucky in 1936. Hanging vas standard for 200 years,
through the 1800s. More primitive means—burnings in particu-
lar—were extreme rarities even in the 17th century. Up until
1900. nearly all executions were carried out by local jurisdic-
tions; lynchings were as frequent as legal hangings. But by the
start of the Depression, state authoiities had mostly taken over
the grim chore.

A t that time, the U.S. was hardly less murderous than it is
today. In 1933 there were 9.7 homicides per 100,000
Americans, which is just shy of the 1081 figure. The
murder rate began a steady decline in (934, but judges

and juries meted out death sentences at a ferocious clip for the

rest of the '30s. As many as 200 people a year were legally exe-
cuted. more than ever before or since in the U.S. During the '30s,
and even through the '50s. executions were so routine that they
merited at most a paragraph or two in out-of-town newspapers
Notjust murderers were put to death. Rapists were executed
every year in the U.S. until 196.1* After 1930, there were 45b

men executed for rape, most of them in the South and 89% ol

them black, a majority grotesquely out of proportion to black

sexual offenses. Black murderers too were executed much more
frequently than white killers, a pattern that prevailed through
the 1960s.

There isst ||oneman ondemned.lo die forn r| e other than muyder: Lucious
ndrews, sentence In E?or ain |%§I ?ort emsexua?batteryo{acmHJg

Maryland's gas chamber: 14 psople wait

time.hnuary 2L



Afler World War . executions became less popular. T'te re-
| duuion was steady: 82 by 1950.49 i< (959 and finally just two in
| 1967, one of whom was Aaron Mitchell, a California murderer
[ denied clemencr by then Governor Ronald Reagan. The na-

tion's chairs, gallows and gas chambers were temporarily retired
partly becauseéudlual standards became more scrupulous— of-
ten after legal battles waged by the naacp Legal Defense Fund
(L.D.F.I'and the American Civil Liberties Union—and. more
ineffably, as an extension of two centuries of penal reform Iste
box). But most important, during the decade and a half after the
war. the U.S. homicide rate stayed fairly constant and unalarm-
ing, never rising above 6.4 per 100.000 tin 19462. Year after year,
there were roughly 8.000 killings la third of the 1981 total),
seemingly as predictable and steady as deaths from accidental
drownir.gs (5,C00 a year) or falls (19,000). Americans felt un-
threatencd. They could afford the emotional luxury of indulging
their instincts for reason. During 1964 and 1965..threesta|es?0r-
egon. lowa and West V|rg|n|a% abolished capital punishment,
and Vermont narrowed its applicability mainly to those who
murdered policemen or prison guards.

B ut in most places the retreat from capital punishment
was not a formal, statutory change. At any one time no
more than a third of the states have been without a
dcalh-penalty provision. It seems that Americans want
it both ways, retaining the right to exterminate miscreants, as
well as having the option not to exercise that awful power. It is
easy and sometimes appealing to talk tough und demand mecrci-
lessness in the abstract. But to really “fry the bastards"? How
many? Which ones? “What a person says on a public opinion
poll," observes Thomas Rcppetto, president of the Citizens
Crime Commission of New York City, “and what they'll say on
ajury, might well be two different things."
~ The ambivalence seemed apparent in last November's elec-
tions, when capital punishment was a potent political issue but
not a decisive one. Like New York, Massachusetts this month
inaugurated a Governor opposed to the death penalty. But just
three weeks earlier, the legislature in Boston had once again
legalized executions. Even increasinﬂly hard-line voters in
California chose an attorney general who disapproves of capital
punishment.
The uneasiness with capital punishment has led this nation

Utah'sride range: the chair In which Cary Gilmore died In 1977
TIME, JANUAKY 2, 198

“I'Don't Think I'm Guilty”

T exas law-enforcement of-

ficials and Claude Wil-
kerson, .28, agree on one
point: when the murder for
which he was later tried, con-
victed and sentenced to
death took place. Wilkerson
was locked up in Houston’s
Harris County jail. Beyond
that incontrovertible fact
stretches a tangle of contra-
dictions. Two of Wilkerson’s
confedeiatcs have been tried
for the same murder and now
face execution. A fourth
man, who admitted being
present at the scene of the
crime, is serving a life sentence, a leniency granted for his
cooperation with investigators. Says Wilkerson from his
cell on Texas’death row in Huntsville: “1 don't think I'm
guilty of capital murder, and | don’t think the court
proved | was."

Wilkerson's road to extraordinary trouble began with
an ordinary childhood. The son of a pipefitter, he moved
with no particular distinction through his education. He
recalls, with irony: "In a high school science class we took
a straw poll on the subject of capital punishment. | voted
in favor of it." Wilkerson dropped out of Mesa College in
Colorado after one year, married, divorced and knocked
about in a couple of ill-fated business schemes. He then
went to work for Houston Businessman Don Fantich, who
local police suspected was an operator in the penumbra of
the underworld,

On Jan. 23, 1978, Fantich disappeared, along with a
woman who ran a jewelry store, which,Fantich owned,
and an apparently innocent bystander, Dr. William Fitz-
patrick. Police picked up Wilkerso for questioning.
While he was in custody, all three mL.ing persons were
shot and buried about 100 miles west of Houston. From
testimony pieced together from a variety of sources, police
found the bodies and deduced thit the victims were part of
an extortion and kidnaping scheme that Wilkerson had
masterminded. While Wilkerson owned :tp to the plot, he
denied any involvement in the murders. Prosecutor Don
Stricklin scoffs at this: "He could have told us earlier and
saved those people’s lives.”

Wilkerson's first trial ended in a hungjury, but the sec-
ond resulted in his conviction. [For reasons of strategy,
prosecutors limited charges to the murder of the doctor.!
Says Sherman Ross, now a judge, who represented Wilkcr-
son both times; “The district attorney’s office good-old-
boyed him into a death penally.” For his part, Wilkerson
tries to make the best of life on death row: "It takes a great
deal of personal effort to not become hard within yourself
und hate the free world." .l

A pudgy soft-spoken man, he has used his abundant
time to polish his skill in drawing. Late last year a friend in
New York City asked Wilkerson to send samples to be
sold at a party. The prisoner netted S200 and has since
sold some other artwork. He uses a typewriter in his cell
for a widespread correspondence with, among others,
some leaders in the American Indian movement. A grand-
mother of his was a Catawba Indian, and Wilkerson has
grown intensely interested in this heritage and its culture.
He has takv.n an Indian name, Ches-ne-o0-na-ch, which
translates as "the man who Kkills the wolves." Wilkerson
si ggests another meaning that this name could convey; "a
beautiful being in a scarred world."



“I'W antto Die”

KD ve put life in one hand

| and death in the other

and weighed the two. To me.

death is my only route to free-

dom." Doris Ann Foster

speaks from a small cell at the

end ofa third-floor hall way at

the Maryland Correctional

Institution for Women in Jes-

sup, a small town midway be-

tween Baltimore and Wash-

ington. A h-avy door marked

"Maximum Security" isolates

her notjust from the outside

world but from other prison-

ers as well. She is on death

row and could become the

first woman ever to be executed oy the state of Maryland.

Fostersays she isready: "I have thoughtit out very car,-

fully, I know what | am doing." She has sent a letter to the

Maryland Court of Appealsand the US. Supreme Court re-

questing them to pay no attention to the effortsofher public

defender lawyers, who have been trying to get her sentence

reduced to life, with parole then a possibility after lZ&'yeare.

She docs not know whether the courts will heed her request,

but sho dreads the prospect ofa long, drawn-out appeal: "If

the court says you’re guilty and you're going to die, why.

spend all this money to fightit? Let them carry itout They
will be satisfied, and | will have peace."

Foster previously served four years in other states for

. .»robbery and passing bad checks, soshe knows about prison.
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e Continuing on death row strikes her as intolerable:."This is
ruining my body and eventually would ruin my mind,'l
could see what 1°d be like after ten years here. | don’twant
to be hostile. I don’t want to lose my peace. | have no desire
to continue on in such an inhumane existence." "

Her acceptance of punr.hmcnt does not exactly con-
stitute an admission of guilt. Although she was convicted
last year ofslabbing a 71-year-o!'d woman motel keeper to |
death with a screwdriver during a holdup, Foster now e
says, "l couldn’t have done it. And if | did, | would not do
it with a screwdriver, not to some old lady." This declara-
tion sounds less than ringing. Moreover, it was testimony
from her husband Tommy, who had checked into tile mo-
tel with her, that helped convict Doris Ann. Yetshoseems
to bear him no grudge, lie is in a different Maryland pris-
on, where he is serving a lighttr sentence for theft and ob-
struction ofjustice, and she corresponds with him regular-
ly. She has 35 other pen pals, including some Indians on
death rows elsewhere. ’

A thin, wide-eyed woman with long, lustrous dark hair,
Foster claims to be three-quarters Cherokee (she also says .
she is 27; Maryland lists her as 38). The walls of her cell are
decorated with bold, dark drawings of Indian fhces.'Books
.on *ndian lore are piled (ogcther with other texts on Bud-
‘dhism, martial arts nnd the occult She is ollowed half an
hour out of her cell each morning for a shower and an hour
of exercise later in the day, but she has felt ir creasingly es-

tranged from other inmates and no longer take j a recreation .

period. She receives no visitors been .ise she says her sur-
roundings would depress relatives and friends.
She is aware of the notoriety gained by other prisoners
who have asked to die, and wants no part of it: "I’'m not a
Gary Gilmore. | don’t want anyone to write a book about
me. | want to die or be free. | have a dream to go West with
my people. If I gotout, that’swhat | would do.” She dies not .
expect that ro happen. Instead, she hopestoarrang:lartho
presence nfan Indian medicine man at her execution.

of tinkerers to an odd inventiveness. Elsewhere in the world
where executions are still reqularly carried out—among indus-
trialized nations, only Japan, South Africa and the Soviet
Union— the bullet and the noose are used exclusively. Yet in the
U.S..only halfa dozen states call for old-fashioned firing squads
or hangings. The electric cnair killed quickly and. it was thought,
painlessly. It seemed, in any case, up to date, civilized. (This pro-
gressive image is somewhat at odds with the testimony of Willie
Francis, 17, who survived a sublethal shock by Louisiana’s por-
table apparatus in 1946. Francis said the experience was in all
“plumb miserable.” His mouth tasted "like cold peanut butter.”
and he saw “little blue and pink and green speckles.” Added
Francis: "I felt a burning in my head and my left leg. and |
jumped against the straps."  v<?r later, hack in the chair, he
was successfully executed.)

The electric chair caug® lowly in the U.S. and not at all
abroad. During the 1920s . the cyanide-gas chamber be-
came state-of-the-American-art. It too was popular only in the
U.S. Now there are lethal injections, which are seen as still more
"humane." This latest technical refinement, which the Europe-
an press finds chilling and fascinating, seems sure to remain
strictly a U.S. practice. Sums up Notre Dame Theology Professor
Stanley Haucrwas: “This search fora humane way ofkilling isa
bunch ofsentimental secular humanism. Why do you want it to
be humane? To reassure yourself?"

The dilemma ofwhether to kill the killers comes up inonly a
small fraction ofall U.S. homicides. The criteria for capital tnu/-
der vary from state to state and even, inevitably, from case ,0
case. In general, there must be "aggravating circumstances."
These can be as specific as the murderofa fireman or one by an
inmate serving a life sentence; as common as a homicide com-
mitted along witli a lesser f_elon%, like burglary; and as vague as
Florida's "aw citing "especially heinous, atrocious or cruel” Kill-
ings. It is estimated that about 10% of U.S. homicides currently
qualify, or some 2,000 murders last year. Those killings arc the
ones the ihtsat ofcapital punishment is meant to prevent.

T he idea of deterrence can be quickly reduced to very per-

sonal rudiments: [f1know Lwill be'punished so sevérely, /
will not commit the crime. The logic is undeniable. Yet in
the thickets of real life and real crime, deterrence, while
central to practically all punishment, is often very uncertain, and
its effect on prospective murderers is especially unclear, Unfor-
tunately, public discussion usually consists of flat-out pronounce-
ments. Capital punishment, says Conservative Commentator
William F. Buckley, "is a strong, plausible deterrent." No, de-
clares New York Governor Cuomo, "there has never been any
evidence that the death penalty deters," Neither is altogether
wrong, but the stiek-figurc oversimplifications on both sides do a
disservice toa complicated question. .

The scholarly evidence is not quite as une(iuwocal as some
abolitionists claim. But it docs not make much ofa case for deter-
rence. The most persuasive research compared the homicide
rates of states that did and did not prescribe the death penally.
F t instance, Michigan, which abolished caPiluI punishment in
K >7, was found to have had a homicide rale identical to adla-
cent states, Ohio and Indiana, that were executing. Similarly,
Minnesota and Rhode Island, states with no death pena_ll¥l, had
proportionately as many killings as their respective neighbors,
lowa and Massachusetts, which had capital punishment. In 1939
South Dakota adopted and used the death penalty, und its homi-
cide rate fell 20% over the next decade; North Dakota got along
without capital punishment for the same ten years, and homi-
cidesdroned 40%.

Similar bcfore-aii l-aftcr studies in Canadu, England and
other countries likewise, found nothing to suggest that capital
punishment had deterred .murderers any better than the pros-
Fec.t of long prison terms. r.. d in Britain during the 1950s, a
ypic; I "lifer" actually served on«. about seven years, compared
with a much tougher average U.S. "[if"-" term todar 0f20 years.
A comprehensive study in the U S., bi/wthe National Academy of
Sciences in 1978, also found that the deaih penalty had not
proved its wortlt as a deterrent,

Were i.not for the work of Economist Isaac Ehrlich, the de-
terrence debate would be entirely one-sided. Using econometric
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mideling techniques to buila a "supply-and-demand" theory of

murder, Ehrlich argued ina 1975 paper that capital punishment

prevents more murders than do prison sentences. Because of the )

3,4 11executions carried Out from 1933 to 1967, EhrLich specu- “1Can’t Stop Crying”
lates, enough potential murderers were discouraged so that some

27.000 victims' lives were saved. At Dunbar High 'chool in
That stunning conclusion drew immediate attacks. Critics, Fort Myers, Fla., he was
and they are legion, cite a variety of defects: Ehrlich did not a triple threat: in football, an
compare the effectiveness of the death penalty with that of par- all-state wide receiver, in
ticular prison terms; his fotmula does not work if the years be-  «basketball, an all-conference
tween 1965 and 1969 are omitted; and in accounting for the in- playmaking guard; in track
crease in homicides during the '60s. he neglects the possible and field, a state champion in
influences of racial unrest, the Viet Nam War, a loosening of the 440-yd. run. An honors
moral standards and increased handgun ownership. student, he wenton to Edison
To work at all, deterrence requires murderers to reckon at Community College in Fort
least roughly the probable costs of their actions. But ifa killer is Myers but dropped out after
drunk or hi?h on drugs, that kind of rational assessment might IS years to enlist in the
be impossible. Passions are often at piay that make a cost-bencfil Army. He was given a medi-
analysis unlikely. Most killers arc probably not lucid thinkers at cal discharge after 17 months
their best. Henry Brisbon Jr. (Seebox) may he legally sane, but he because of attacks of grand
is by ordinar?/ standards demented enough to make a mess of m.il epilepsy. He married, fa-
any theory of deterrence. Says New York University Law Pro- thered a son and went back -
fessor Anthony Amsterdam: “People who ask themselves those to college, this time in California,
3uestions—‘A|n | scared of the death penalty? Would | net be and he returned to Fort Myers, where he sank into alco-
eterred?”— and think rationally, do not commit murder for holism and despair. Sometime between Oct. 13 and 15, '
many, many reasons other than che death penalty." « -*1973,a woman named Margaret Mears, 68, was raped snd.".”:_
) beaten to death. - F '
F ormer Prosecutor Bernard Carey, until 1980 state's attor- Doug McCray, now 32, had been on a drinking binge
ney for Cook County, favors capital punishment, sparing- andcouldnotaccountforhi3whcreaboutsaiihetimeoftbc
ly used. Yet he says."| don't think it's much ofa deterrent crimr when police arrested him for murder six weeks later:; -j
because the kinds of people who commit these crimes The f had matched his palm print with one found in -
aren'tgomdg 0 be deterred by the electric chair.” Some ml?ht. be Mecars’ .partmenL Nearly ten years later, McCray says ho
encouraged. "For cv>:ry person for whom the death penally is a still does not know whether he is guilty. He has passed two
deterrent,” sayc Slan.'trd Psychiatry Professor Donald Lundc, polygraph tests, which prosecutors would not permitincvi- >
there's at least one fcr whom it is an incentive.” Such murder- dence at his trial. An eyewitnessw* s placed McCrayin the 7
ers. says Amsterdam, "arc attracted by the Jimmy Cagney im- woman's neighborhood at tho lime of the slaying later re-. ;
age of'live fast, die young and have a ocautiful corpse."” canted, saying police had coached and coerced him. Tho
The arguments fot capital punishmentarcrsually visceral or physical evidences ofrapo could not be linked to McCray;
anecdotal. Ernest van den Haag, professor ofjurisprudence and Nevertheless, he now awaits his fate on death row in -
public policy at Fordham University, says flatg, “Nobody fears Floridu State Prison at Raiford. McCray looks back in an-
prison as much a3 death." Florida's Governor Graham, who has gen "l feel victimized by the Florida Supreme Court,'
signed *15 death warrants, cites the case of a restaurant robbery which waited 55 years to rule on my case, which granted v
seen by c customer. “Afterward," recount: Graham, "he was the mea new trial and then abruptly took it away. (A 4-3 dcci-
only witness. So the two%uys took him outfd the Everglades and sion last March in McCray’s favorwas reversed’six
shot him in the back of the head. If they had felt that ein? con- months later when one justice changed hi3 vote without
victed for robberk/ and first-degree murder was sufficiently dif- explanation.! | feel victimized by my.clemency lawyer,
ferent, they might have had second thoughts." . who never even bothered to read the transcriptofmy trinL i
Inasense,death’sdeterrent power has never really [>cen giv- | feel victimized by a lawyer who took my mother’s few
en a chance in the U.S. Even during the comparative execution dollars and never came to see mo for almost eight years "
frenzy of the 19J0s, hardly one in 50 murderers was put to death, Outside observers, including New York Timer Colum-
a scant 2%. Rcppctto estimates that if 25% of convicted killers nist Anthony Lewis, have rallied to McCray’s defense: '*«
were executed, 100 a week or more, there mi%ht be a deterring When a St. Petersburg attorney phoned him and Volun-'
effect, But it is unthinkable, he agrees, that the U.S. will begin leered to nelp, McCray remembers, |startedtocry.lcan’t s
dispatching its villains on such a wholesale basis. Even at a rate stop crying in this place. It meant so much to me, after all
of 100 executions annually, an implausibly high figure given to- the other'hings that happened, that thismnncared/V .y >
day’s judicial guarantees, a killer's chances of getting caught, McC ay lives in a 6-ft. by 9-It cell. He and the other
convicted nnd executed would for him still be comfortably low: 194 inmates on Florida’s death row each haw,n;small ;
0tol, black-and-whito TV. lie uses the light from the set to read
Even if executions were on television, there is no guarantee constantly, ‘“Tve read thousands of books. Prison can boas
that.prosgectwe ax murderers would pay heed. As Camus noted rewarding as college if you actually have a desire to im- y
in his 1957 essay against capital punishment: "When pick|xrck- prove your mind." Yet his thoughts always wheel back to
cts were punished by hanging in England, other thieves exer- the central mystery that har. brought him to this pLcc.
cised their talents in the crowds surrounding the scaffold where “The state says it’s convcnii nt for me to say j don’tre- ]
their fellow was being hanged." . . member. But if it were convenient, | ty.uld have pica- *
But U.S. society is not unprotected just because it lacks week- bargained or m ali up some alibi My gir <ricnd and one of ';
ly or daily executions. "The Issue is not whether wc slay murder- my brothers say | was with them all that iJghL'l wish !
ers or free them," notes University of Michigan Law Professor knew, even if it meant knowing that 1'd done it,;Who.
Richard Lemperl. “ It is whether we send them to their death or would want to live after committing such a terrible
to prison for life." Prison isa far more manageable weapon than crime?" Since last fall, McCray has grown progressively
death, and the U.S. is not at all hesitant to put criminals behind more despondent. He now says he will not seek another
bars: the population there has doubled since 1970, to *100,000 stay of execution. “I'm tired. | hurt. I just wish to lit in ’
'One trouble with the death penalty," says Ifenry Schwurz- peace. | will allow (he state to do what it may.
schild, an A.C.L.U. official, "is that it makes 25 ycatc seem like a ‘Tamtired., ;

light sentence.” .
Opponents of capital punishment feel that prison terms
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Jwithout parole would deter as many potential murderers as the
_death penally Says Amsterdam: "The degree of punishment is
j not necessarily a deterrent even to someone who thinks rational-

as retribution. Last Saturday, in fact. Pope John Paul Il swe>
{ngdly rtehcgmmended "clemency, or pardon, for those condemi
0 death.

ly. What deters people from crime is the likelihood of getting
caught and under%omg ,ﬁunlshment." RepP

favorsomethin?t at Wi
of getting very fough with just a

T o diehard
hardly

andful."

, etto agrees: "I always
get tough with a lot ofoffenders instead

roponents of the death penalty, deterrence
matters anyway Declares Buckley: "

absolutely determined’that there was no deterrent factor,
, I'd still be in favor of capital punishment." Taking the
lives of murderers has a zero-sum symmetry that is simple and
satisfying enough to feel like human instinct: the worst possible
crime deserves no less than the worst possible Funlshment. "An
eye for an eye," says lllinois Farmer Jim Hens

~ The Moral Majority’s Rev. Jerry Falwcll relies more pe-
liarly on Christian authority. He claims that Jesus Christ favoi

* the death penalty. On the Cross. Falwcll says. He co,;d ht
j spoken up: "If ever there was a

platform for our Lord to ct

demn capital punishment, that was it. He did not.”

[fit could he

ey. "That's what

~ But was Jesus ever vengeful? Ordinary people are. "EXei
tion is primarily a vengeance mechanism." says Notre Dam
Haucrwas. a pacifist, "out that is not necessarily a bad thi'
Vengeance is a way society gestures to itself that justice has foi
against .njusiice."’A main point of criminal laws, after all, is
make private feuds unnecessary. "N o society should put the b
den on me to seek personal retribution," says New York Univ
sity’s Herbert I. London, a social historian. " The state has ant

it has to be.” People can’t be allowed to ﬁet u.vay with k,iIIin?.” ligation not to make me akiller."

Counters Amsterdam: “The answer can

down arsonist)" houses.

Revenge Isthe
S ocrates was lucky. Found guilty

of heresy and "corruption of the
young," he was condemned to drink a
cup of hemlock, a relatively honorable
and painless death. By tuc standards of
history, his execution in 399 B.C. was
singularly humane.

Not until the Enlightenment, 200
years ago, did societies seriously ques-
tion the states' right to kill. Until then,
the only dilemma had been to find the
most ingenious and cruel methods ofex-
ecution. Boiling, burning, choking, be-
heading, dismembering, impaling, cru-
cifying, stoning, strangling, burying
nlive—itd were in vogue at various
times. The Crucifixion of Jesus Christ
was, foritsday, only a routine execution.

In ancient China, an occasional
penalty was "death by the thousand
cuts,” the slow slicing away of bits of the
body. A 19th century French traveler
described nn excruciating method in In-
dia during the rule of the rajahs: “The
culprit, bound hand and foot, is fastened
by n long cord, passed round his waist, to
the elephant's hind leg. The latter is
urged into .l rapid trot through (he
streets of the city, and every step gives
the cord a violentjerk, which makes the
body of the condemned wretch bound
on the pavement ,.. Then his head is
placed upon a stone, and the elephant
executioner crushes it beneath his enor-
mous foot."

What kinds of crime incurred such
punishments? Murder and treason have
almost always ensured death. Under the
Mosaic law, capital offenses ranged
from gathering sticks on the Sabbath
and adultery to the sacrifice of children
to the god Molcch. A medieval German
code decreed: “Should a coiner [counter-
feiter] be caught in the act, then let him
be stewed in the pan or a cauldron.”

Am ardly be found in a
eral application of the eyre-for-an-eyc formula. We do not burn
"The scriptures do preach mercy as well

men wou

IVSotherof Invention

Execution by cleptv ntIn 19th century Indio

mEngland's response to the bewilder-
ing social evils caused by the Industrial
Revolution was unique even in a world
long used to such officially sanctioned
slaughtler- at) the Spanish Inquisition,
when 1CN3 of thousands of convicted
heretics were burned. The English met-
ed out the death penally for r tore than
200 offenses, including stealing turnips,
associating with gypsies, cutting down a
tree or picking pockets. "Hanging days"
were public holidays, and in 1807 a
crowd of 40,000 became so frenzied at
ar. execution that nearly a hundred were
trampled to death. Frequently both vic-
tims and exccaroner were drunk, anu
occasionally the job was botched, with

it- Durinﬁ troubled times in the ancient Greek colonics, px
d volunteer to be scaﬁegoats. Each was housed a
well fed by the authorities, and t

en, after a year of comforts'

u

the condemned man being hanged twe
or even three, times. Afterward the
crowds surged toward.the corpse, be-
cause itand the scaffold were believed tc
have curative powers.

Death sentences were often arbi-
trarily applied. The social standing, sex
citizenship or religion ofthe victims usu-
ally determined the degree of horrot
they would suffer. Death alone was rare-
ly considered a sufficient penalty unless
it was preceded by terror, torture and
humiliation, preferably in public. Oncol
history’s most spcctucular cxccutioni
was that of Damiens, ,the unsuccessful
assassin of Louis XV -in Paris in 1757.
his flesh was torn with red-hot pincers,
his right hand was bunted with sulfltr
his wounds were drenched with molter.
lead, his body was drawn and quartcrec
by four horses, his parts were set afire
and his ashes scattered to the winds. The
execution was accomplished before a
large crowd. >'mm m

"The more public the punishment*
are, the greater the effect they will pro-
duce upon the reformation of others,’
declared Seneca in ancient Rome. Ovei
the centuries, many societies came to be-
lieve otherwise. The rituals ofexecution
rooted p*rhaps in a primitive need fot
sacrifice, catharsis and revenge, seemed
less to cast out the evils of humanity
than to feed its blood lust. By the late
18th century, a reform movement had
taken hold in Europe, aided by the in-
vention of such "humane" devices as the
hanging machine and tho guillotine.

Today the death penalty hns been
abolished in Canada, at least officially
in much of Latin America, and in most
of Western Europe. In Eastern Europe
only Albania has abandoned capital
punishment, and it remains in force
throughout Asia and the Islamic world.
Last year, the world leader in an-
nounced executions was Iran, with
more than 600.
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Iand black killer, but only 13'>when a white had killed a black.
A serious problem is the quallt?/ ofleqal help for murder de-
fendants. The Texas study, conducted by the Governor's judicial
council, found that three-quarters of murderers with court-ap-
Pomted lawyers were sentenced to death, against about a third of
_ those represented by private attorneys Amsterdam, who has ar-
I gued eI?ht capital cases before the Supreme Court, contends that
" "great Tawyering at the right lime would save virtually every-
I bod;{ who is going to be executed " Scharletle Holdman. director
of Florida's Clearinghouse on Criminal Justice, persuades volun-
teer lawyers to represent death-row inmates "Every person sen-
tenced fo die comes from a case fraught with errors." she says.
“|f yi)ujlre adequately represented you don't get death. It's that
simple. ,
Aside from public defenders, there are only about a dozen at-
torneys working full timeon behalfofthe condemned. Court-ap-
pointed lawyers in most states are not required to stay on a mur-
derer's case after a conviction. “Drunk lawyers, lazy lawyers,
incompetent lawyers, no lawyers," sa{s Holdman. "You" can
have all the correct issues forap?eal, butif you don't have a good
IawYer to raise them, they don't mean v damn thing." Of 2,000
death sentences imposed during the
ﬁost-Furm an decade, about "half
ave been reversed or vacated by
the courts.
The careful legal course de-
manded by the Supreme Court is
expensive, Last year the New' York
State Defenders Association esti-
mated the trial costs for a typical
cai)ltal- unishment case; a défense
bill of S176.000. about S845.000 for
the prosecution and court costs of
S300.000. The total: SI.5 million,
and this before any appeal is filed.
Getting a writ before the Supreme
Court ~ just one appellate " step,
might cost 5170,000. , ,
~ It is often arqued, with blithe
inhumanity, that there are good fis-
cal reasons for executmy murder-
ers: prison is too costly. It'is cheaper
to send a student to Stanford for a
Y)earthan it is to keep acon in near-
San  Quentin~ (S10,000 wr.
S20.000). But imprisoning one in-
mate for 50 Ylearslwould require less
than SI million in New York, not
bad compared with the costs of the
painstaking appeal process.
Everyone seems afraid of im-
Rosmg ona fide life sentences,

owever, and for reasons uncon- Texas needle: last month the |

nccted with expense. Seventeen
slates have laws providing for life without parole for those con-
victed of murdering a robbery victim. Abolitionists say such a
sentence is excessive. Statistics show that fewer than 1% of freed
murderers kill again after their release from prison, in part be-
cause of their advanced age. But if capital punishment Is aban-
doned, it may make sense, politically and emotionally, to permit
the public some vengeful satisfaction. Life without Farole is un-
!ma%mably harsh. But it would Ire a way occasionally to formal-
ize the revulsion at Charles Manson and his ilk. As it is, Manson
will Ire eligible for parole in 1985. , , ,

~ On death rows, the emotional tone is stuck in some weird,
h|gh-strun% limbo between hope and hopelessness. Inmates’ op-
timism is the manic wishfulness of Iosm? gamblers. Their fatal-
ism is generally not wise but numb, a brute shrug. ,

In"lllinois, death row is up on_a blulV in a Sandstone prison

opened in 1878. The 49 current inmates have a 19th centur
landscape artist's view—the Mississippi River and miles of ric
farmland beyond—except for the bars and razor wire. Menard
Correctional” Center t6x1p. 2.600) ie principal mdustrﬁ of
Chester, Il (pop. 8.00 2 The inmates, two of whom are sched-
uled to be electrocuted this spring, are alone in their cells for at
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least 21 hours a day When they are in transit, once a day to the
law hbiary and once a day to the recreation room, they are hand-
culled Four ol them aie "honor residents." permitted to roam
unchained in thedgray haIIwa¥s One of these is John Wayne
Gaey. 39. the building contractor and amateur clown convicted
three years ago of murdering 33 young men and boys.

Death row is about the Same size in Alabama, where 55 men
await the chair in Holman Mitchell Rutledge. Zélyears old. 1Q
84. is among them. "You're HSt silting there wailing for some-
body to come kill you." says Rutledge of his purgatory, "just like
a dog out there in"the dog pound " But he does, not claim inno-
cence. No: he did kill a man two days hefore Christmas 1980.
Rutledqe was doped up and drunk with two friends. One pal
brought along a gun. and with it they took off on a joyride in the
van ofadriver theK had robbed 0fS20 and stashed in tne back. It
was decided that the victim. Gable Holloway, 28. should die, He
be%ged for his life. But Rutledge, like a zombie, took the pistol
and fired. He fired again und aﬂam, live shots in all. .

~Ondeath row, Rudedge. who was orphaned as a teen-ager, is

visited only b}/ his lawyer. He seems full of remorse. “I can’t

make nobody feel sympathy for me for what I did." lie says. “ But
| just want to let everybody know
that I'm sorry for what 1did."
~ To most people the life ofa fool-
ish punk like Rutledge does not
count for much. He is defective. His
death would not be unbearably sad,
but his destruction by the state of
Alabama would be: nota large trag-
edy. not final ?_roofthat the U.S.Is
barbaric, but still better left undone.
Executing Rutledge would be a
waste, not so much of (is dimin-
ished human|t¥ but  society's
moral capital. The ?unslln?mg he-
roes of corny adventure fiction” had
it_right: there are guys not worth
killing. Let Rutledge sit and stew in
his 8-ft. by 5-fl. pen in Alabama.
Forget him.

ut then blue-eyed, kind-
looking Lawrence Bittakcr
jerks into view, disrupting
, high-minded  composure.
Bittakcr, 42. is on death row at San
Quentin for k|dnap|nﬁ and murder-
ing live teen-age girls. But that is
not all. He and a partner raped and
sodomized four of them first, for
hours and days ut a time, some-
times in front of.i camera. But that
is not all. Fie tortured some of the
girls— pliers on nipples, ice picks in
ears—and taPe-recorded the Screams. But that'is not all. The last
victim was strangled with a coal hunger, her genitals mutilated
and her body tosSed on a lawn so that"he could” watch the horror
ofits discovery.

If not for the Bittakers (and Judys, Gacys. Mansons, Specks
and Starkweathers), the capital-punishment debate mllgiht al-
ready have been decided in the abolitionists’ favor. Biftakcr's
ﬁrosecutor harl an apt beyond-the-pale phrase for Bittakcr and

is partner: "'mutants from hell." Can they be human? Without
killers m this league, more of America's logic and instinctive
sense of mercy could prevail There might be more electorates
like Michigans and more Governors like New York's who de-
clare that c_aPna_l punishment is unwortm{ ofa decent society.

Administration of the death penally perhaps cannot be
made fair enough. As a deterrent, it is_probably not necessary.
But public passions are inflamed by the inevitable monsters. Civ-
il reason is suspended in the face'of what looks like evil incar-
nate. "It's an emaotional issue. It's not a rational issue.” Says
who' Lawrence Uiitaker, an emotional man. whose life is very
hard to save. ~ —ByKurt Andersen. ReportedbyLie Crlggs.Chlcjga,
B.J.Phillips/Altjntjjnd J.mice C. Slinpson/New York

st execution by Injection
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confinement, taken outside the city and stoned to death. In the
view of some death-penalty abolitionists, contemporary execu-
tions are not really so different. Each execution is mere "specta-
cle.” according to the a.c.l.u."'s Schwarzschild, "a dramatic, vio-
lent homicide under law." Says he: "A society that believes that
the killing ofa human being isa solution to any problem is deep-
ly uncivilized." Executing murderers does not demonstrate reso-
lute regard for the sanctity of victims' lives. “The marginally de-
mented guy." says Schwarzschild, sees an execution as a
prescription. not a threat. “He thinks. 'If the state has a quarrel
with Gary Gilmote, it kills him. Then if 1 have a quarrel with
someone. I'll kill him." We say we think human life is sacred.
And then to prove that, we kill somebody. That’s crazy."

C apital punishment, says L.D.F. Lawyer Joel Berger "at-
tempts to vindicate one murder by committing a second
murder. And the second murder is more reprehensible
because it is officially sanctioned and done with great

ceremony in the name of us all." Not simply just as bad. but
worse: this may be the central emo-
tional truth for those who most pas-
sionately disapprove of executions.
The cretinous killer or the seething
psychopath is a loose cannon. But
the well-orchestrated modern exe-
cution. careful, and thoroughly con-
sidered. is horrible because of its
meticulous sanity. Executions are
worse, in the abolitionists' moral
scheme, because the government is
always in control; it knows better,
but kills anyway.

Proponents see the distinction
between murder and state-sanc-
tioned executions in a different
light. "One is legal, the other isnot."
Van den Haag says. "If | take you
and put you in a room against your
will, itiscalled kidnaping. If1puton
a uniform and put you in a room
against your will, it’s called arrest.”

What was once perhaps the
most potent argument against capi-
tal punishment arises less often
these days. Yet there is a good
chance that an innocent man was
hanged in England in the 1950s.
And in the U.S. today, as death
rows swell and the pace of execu-
tions quickens the risks of such a
mistake grow. "You know there arc
going to be some,"” warns Michael
Millman, a California state public defender. Abolitionist San-
ford Kadish. a leading authority on criminal law, is less worried.
Says he: "The chances arc exceedingly remote."

Kadish puts his trust in the exhaustive system ofjudicial re-
view that is now required in capital cases. Today to death-row
inmate will be executed until his case has been brought to the at-
tention of his stale’s highest court, a federal district court, a fed-
eral circuit court of appeals and the U.S. Supreme Court. The
process is properly slow. In California it takes an average of
three years after conviction for a capital case to work its way
through the state court system alone. The improbably named
James Free. 27, ison death row in Illinois for a double murder.
Confesses Free: "I'll use every appeals route 1can dream up.
That will buy time, maybe five or ten more years."

In 1953, by contrast, a pair of Missouri kidnapers were exe-
cuted only eleven weeks after thiir crime. A quarter of the peo-
ple executed during the 1960s lad no appeals at all. and two-
thirds of their cases were never reviewed by any federal court.

The historic decision came in 1972, after five years without
an execution, and just as tierce public majorities were forming in
support of capital punishment. In 'lfurman vs. @eorgla, the Su-
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Washington's gallows: only lour states still prescribe hanging

preme Court nullified all 40 death-penalty statutes and the sen-
tences of 629 death-row inmates, declaring thatjudges and juries
had intolerably wide discretion to impose death or not. This lack
of standards made the death sentence "freakishly imposed” on
"a capriciously selected random handful”™ of murderer, wrote
Justice Potter Stewart "These death sentences are cruel and un-
usual in the same way that being struck by lightning is cruel and
unusual.” Within a few years, 37 state legislatures had passed
statutes designed especially to meet the court's objections.

Mostof the new laws went too far. mandating death for cer-

tain murders regardless of circumstances, and were overturned
by the court. But the statutes adopted by Georgia. Florida and
Texas were ruled acceptable. Death is a constitutional punish-
ment. the court decided, not cruel or unusual as long as the judge
and jury have given due consideration to the murderer's charac-
ter and the particulars of hjs crime, the "mitigating factors."*
Against these are weighed the aggravating factors that distin-
guish capital murder from ordinary homicide.

The court’s decisions since have essentially been refinements
and tidying addenda. Last January
in Eddings vs. Oklahoma, for in-
stance, the Justices ruled that the
judge or jury must consider any
mitigating  factor the convict
claims. Yet to many observers, that
sounds like a return toward uncon-
trollable discretion, the very flaw

r the court prohibited in 1972. Says
former L.D.F. Lawyer David Ken-
> dall: "We're right back tc Furman."

bolitionists hope so, any-

way. They are now arguing

a subtle paradox. The pru-

dence and selectivity re-
quired by the court, they sar, means
that executions will be cairicd out
o.ily rarely, and thus will ret lain ar-
bitrary and freakish, a son of death
lottery. There is always caprice
along the way to death row. Prose-
cutors have great leeway indeciding
which homicides to try as capital
murders. A Kkiller can be persuaded
to testify against an accomplice to
save his own life. Brocks was con-
victed and executed; for the same
murder his par ner must serve only
eight more years in prison.

The Supreme Court’s refusal
last month to stay Brooks' execu-
tion does not give abolitionists
much hope for a new landmark ruling in their favor. "We've
become technicians,” says the L.D.F.’s Berger of his small liti-
gious corps. "The great moral issues have been removed from the
legal arena.”

At the lime of FUIMAN it was widely recognized that the sys-
tem was unquestionably stacked against black defendants, espe-
cially in the "death belt" of the South. Some of the racism
has been wrung out. Yet clear bias remains, much attributable
tc prosecutorial choices. A recent study of homicide cases
in Houston’s Harris County is troubling. In cases where a black
or Chicano had killed a white. 65% of defendants were tried
for capital murder; only 25% of whites who killed a black or
Chicano faced the death penalty. "I don’t think it’s overt
racism." says University of Texus Law Professor Ed Sherman.
But prosecutors want to win. and they “perceive that a Texas
jury is more likely to give the death penalty to a black who
killed a white." A similar South Carolina study found an almost
iden “JI pattern: local prosecutors over four years sought
death sentences in 38% of homicides involving a white victim

«Of ihc nine on today's Supreme Court, only Thurgood Marshall and William
hrennan believe that The death penally itselfis unconstitutional
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Pro and Con

YES— "It Is morally required as the only

appropriate punishment for some crimes’

Interview W ith
Professor
W alter Berns

Resident Scholar,
American Enterprise
Institute

Q Professor Berns, why do you favor tho death ponnlty?

A It is morally required us lire only appropriate punish-
ment for some crimes: Treason, particularly heinous forms
of murder and particularly heinous rapes, such as the rape of
a child or a mass rajx’ ofone victim by several individuals. |
do not say it ought to Ix*applied toeve.y convicted murder-
er or even to every convicted first-decree murderer.

Q Doesn't tho death penalty verge on tho kind ol "cruel and
unusual punishment” that “ho Constitution prohibits?

A | ire men who wrote the Constitution didn’t see it that
way |lie proofiscontained in the language of the Constitu-
tion itself '{lie due process clauses of the Fifth and 14th
Amendments bulb speak of the'necessity to provide due
prinrs. win n depnv ing a person of life. /

Q ' -vmc argue Itiat wlsn society Itself takes away life, this
lindens.'net the i.vnctliy of life and acta a poor example for
rttlTen*—

A (In ili* <iiiitillv The law and the legal community
initi Huii n |millni life very clear when they threaten to
p.iin b iniirileiets 1\ executing them, just as they manifest
ilii’ii n -.peil Ini prn|KTty !> threatening to jail or fiiti* a
jmisoh lot taking pinjx-rty illegally.

O Isn't theio Ih» dxnger of punlthlng tho wrong person and
then bolng unabto to correct tho Injustice?

A Thai possibility always exists, and it Ix-comes a terrible
tiling when >nil make n mistake of this sort. Maximum
caution must Im exert isetl, anil IIn- wording of the .statutes
ought to einlxxtv siuli caution A good example is the
Morula statute, whi< h makes it absolute!) clear to the court
11>il the assessment of the death penally is- and should he
treated uv—an extraordinary event.

Hut in IHiistuunlry, )ou will search the records in vain for
t single example of the wrong jktsoii being executed. |
know tli'd tills has been alleged in the case of Striino Haupt-
mann, who was executed in the l.liidhci,;h kidnapping, hut
I am not peisu.iiled that he was indeed innocent It has also
Im-cii alleged in the caves of Sacco and Vim/clti, hut 1think
the evidence clearly shows that Sacco was ceilitinl) guilty
of those murders and that Vnn/ctti was executed liecaiise
he—(x'th.qgis foolishly—stood loyally by Sacco nnd refused
to exculpate himself.

Q )¢ there nay reat proof that capital punishment dctera
Cftmo?

A the evidence on this point Isinconclusive. For a long
‘UM’, so< iologists In this country made studies Ih. vainc to
Ili <(tan lusiiin th it the death tx'iially did nut have iideter-
rent > ter t greater lli.m that of lifi* Imprisonment. Hut then
Isaac | ih'h. an rronomcltic imi at the University of Fliini-

Copyright G> 1001. U S Nowa & Wailit riepofl, Inc.

NO— “Terribly mixed-up people” won'tbe
deterred by the threat of the death penalty

Interview W ith
Patrick V. Murphy

Prosidonl o* the
Police Foundation

Q Mr. Murphy, why do you oppose the death penalty? =

A because | don’t believe it would have a significant
impact on crime. It wouldn't reduce it. larok at the people
we’ve executed recently—Ilike Steven T. Judy, who mur-
dered a woman and then drowned her throe children.
These are terribly mixed-up jseople. Tho threat of the death
penalty won’t deter people like that from committing
murder.

Q Not cny ol them?

A I've been a policeman for over 35 years, and |'ve dealt
with many of (hcsc'psycHos. Cops always say, "1'd much
rather go up against an experienced con than against a
psycho, a crazy kid who is going to kill you when you say,
freeze.””

When it’s all over and you've got the handcuff', on them
and they’re under control, it linns oi.i that must of them
have had horrible lives—they were brutalized as iliildren,
their old man was an alcoholic, their mother a prostitute.
Voir try to find out how such a psycho could have put a
bullet into that old woman's head, and von find it's because
that kiddix’sn’l respect life. He never got much toped for
his own life from others.

Q Arv you paying that bccauso Of mitigating circumstances,
that kilter you have described docd not descrvo the death

penalty?

A No, that’s not what | mean. | don’t want to be
misunderstood as excusing or condoning crime. Never call’
lire soft on crime. .After all, I'm a |xiliccm.m. What I'm

saying is that this kind of jxtsoh is too far gone to Ix*
dcleirrd.by the threat of execution.

Q Come argue, however, thnt the doath penalty can have a
gt-nrre! crime-deterring effect on everybody by Increasing ro-
rpect for the law—

A Ifyou think so, why not go one step further and make
the executions public, as was done in the old days? If you
think it is going to deter others, why not do it in a big
stadium. In front of a large crowd? I don’t think auylrody is
seriously advocating that today.

Actually, the death penally may well have the opposite
effect of leading to an increase in crime.

Q tn what way?

A Violence Ix*gcts violence. | believe that many police-
men lost their lives in this country in the last 10 or 15 years
because the police used excessive force, including deadly
force, in making ariesls. H> analogy, | think that when the
state applies the death |>cnalty, this supports violence in a
way which tends to increase violent crimes.

Q. ttlaoften argued, though, that thore was tecs violent crime
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Interview With Mr. Berns (continued)

go, wv.itnititm) tin* question with different statistical tech-
ni<jtit*s nnd (-.nix* to the conclusion, tliat one execution
may—and 1 emphasize the word Umt—deter as many as
right murders. Thai conclinion gave rise to a tremendous
eontmversy, and that is where matters now stand.

Mi aiguuirnl for She death penalty is not based on the
claim that it necessarily reduces the number of mure'ers. |
do think, however, that it has a general deterrent elToct on
crime by promoting law abidingness. «

Q How do you mean?

A l.et me illustrate* with Dl example. Whaf. is the proper
I'uuishmeilt for someone like* the Nazi war criminal Adolf
I'ilchmunu, who was hanged? You don't punish an Fich-
maun because you want to deter others. It would be foolish
to think sou could do that. You surely don't punish him
liecause sou want to rehabilitate him. You don’t punish him
because you want to incapacitate him. After all, he no
longer represents a present danger. What that leaves is
retribution, which is indeed an altogether proper purpose
of punishment. It's altogether prnjier to pay criminals back,
and how do you pay back someone like Fichmunn except
by putting him to death?

At the sight of crime, law-abiding citizens feel—and
ought to feel—a righteous anger. That kind of anger is
uhsoloteli essential for a decent, just society. Like love, and
unlike greed, for example, anger is a passion that can reach
out to other people. It ran Ik*a manifestation of caring for
other jvople. We'd all be lostifeveryone reacted as people
did in the case some years ngobfa woman who was scream*
ing b< cause slu* was being mugged and murdered: No one
e\ en Iwatiercd to pick up the phone and call the jigjicc.

Ilhghtrous anger should be satisfied by punishing the
i MillllLil 1ii ibis way, by rewarding it, you may promote
Ins .ibidiiigiiess, which is a general d -lerrent to all kinds of
ciime \ud in the case of particularly heinous crimes, the
Jiigrt i>rightly so intense that only punflirnent by death
Will \.thr.(\ it

1 Could the mandatory death pcralty backfire—a» In tho
case o0l n kidnapper wtio, knowing tic faces tho cloctrlc chair
anymay, might decldo to murder tho only witness to his crlmo?

A Yes, that I mild conceivably happen On the other band,
there e the case of the inmate* senin g

Intorvicw WithTfr. Murphy (continued)

at the time when the death penalty was being more widely
applied—

A ldon't buy that. It's like arguing that sinee there was
less erime during the Depression, it follows that poverty
and unemployment have nothing to do with erime. There
arc factors other than lack of the death |x*nalty that ac-
count for the recent rise in crime. The easy availability of
handguns—50 million of them—is at the heart of the prnb-
Icin. And the death penalty won't help resolve it.

Q Tho Bible speaks of “an eye for an eye and a tooth tor a
tooth,” which Implies that the punishment should fit the crime. Ir.
the caso of particularly heinous crimes, wouldn't that cntl for the
death penalty?

A Well, the Catholic bishops of this country have come
out against the death penalty. So have the bishops of ltaly.
So have many Protestant leaders.

Of the Western European countries, only Spain and
France still resort to executions.

Q Some argue that life Imprisonment Is often a more cruel
form of punishment than death. Some Inmates have said they
would profef death—

A Yes, | know some of these fellows have said they
wanted to die. Hut I still would prefer not to have the st.de
engage in executions. You know, we’re all human, and
sometimes we’re liable to n./ke a mistake and execute lire
wrong person. And that is.something we can never correct.

Furthermore, if you look at the history of the death
penalty in this country, you’ll find that its application has
been arbitrary, capricious and discriminatory.

Q In what ways?

A The jroor and minorities tend to be overrepresented
on death row. IHacks who kill whiles are overrepresented
in relation to blacks who kill blacks. That tells us something
alxml tire way the system works.

People who can afford expensive lawyers can beat the
system when it comes to the death penalty as well as other
kinds of punishment.

Also, I'm a bit of a cynical New York cop I have found in
lire weeds the bodies of mob guys bumped off by oilier guys
in llu* mob. Those are the coldest, most calculating kinds of
murderei —the mob bit men. Ilheir crimes are well
planned, very bard to detect and wit-

a life seniriiie who, knowing he can-
. il be exe<ntrd, might dei ide to uiur-
del lguild or . fellow prisoner.

Q Do you think ihnl ttio mandatory
death penally might coniclime# linke n
Jury unduly reluctant to convict n g illly
penoti?

A 11l not suii' Ni.it tin death pee-
ills 1ce ml\ mine elfer I Il ibis legaid
Ili.ill another dl.ellr form of punish

O Has Itiero been a movement away
trom ttio death penally In Tho WoMern
World?

A Yes, but on ibis point llieie lias
Ih-cii a split between the sophi llcal-
11 Intelleilii.il and tin* man in the
slinl  All tin* poll show that the
professors want In get rid nt the death
(ten.illy allll the people want to keep

Hie law is the inbmlimeul of unr
molilit), n( mu MilS oof | and
wlong Am. in the
icspecl foi Hie law
iit.iiketlly

r.o

Drath row Inmates In n Texas prison play a
game ol chess between thnlr cells.

nesses don’t talk, so those are not tin*
people who get executed for murder.

The ones who do get executed are
often pathetic, mc.itally defective
people, or ate jkople who Kkilled a
wife, a husband, a lover in tire bent of
|iassion

Q What about uomchody who Is o*
ready serving 0 o sentence end who
murders a prison guard? Wouldn't ttio
death penalty ho the logical punishment
for him?

A You’re kidding yourself if you
think that by executing one of those
types you are going to have a peace-
ful piisnn. Those types really place no
value 0l their own life. I'd lather
roucciili.ite on preventing that kind
of oeimreiice through n foiming our
prisons, which are understaffed and
ovvrciovvded boiling pots.

How do we itéal wiklli ckitHg?y I'm
looking for th light answers—but |
honestly d 11\ dieve the rt *alh pen-
ally isone fthem. O

usNtws ewornd hchoht
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By PLil McCombs
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When American University professor Rob-
ert Johnson mxidcd last fall to teach a
course on tho death penalty, he was amazed
that 75 students signed up—more than he's
ever had in a class. A poll found .aey favored
the penalty 19 to 111 percent with the rest
undecided.

Johnson saw it as his jot}—and moral
dul{)—to change that.

"Death should require absolute guilt on
the part of the olfender and absolute inno-
cence on the part of the society," he said.
“Violence is a social product Today's
capital offenders are invariably drawn from
the ranks of the underpriviledged and inad-
equate Koch and every one nf these per-
sons ran point to some mitigating circum-
stances that relieve them of some culpability
for their crimes and partially implicate so-
cioty in their actions."

Like Johnson, most academics and the
college-educated oppose the penalty, but
polls indicate Unit Americans os a whole
stron?ly support it.

"Lilierals generally feel guilty," said Ernest
van den Haag, a FordInim University law
professor ami conservative theorist. “They
think Unit sumehow it's their fault that
crimes are being committed.... Intellectuals
belong to a class that is not greatly ondan-
gered hv murder.... They can afford to lie
terribly humanitarian ... People who arc
less educated nnd have less money are en-
dangered by violent crime."

America’s debate on the death penally
encompasses a wide range of moral, legal mid
political questions of the sort that seem cal-
culated to raise ideological temperatures on
both the left and right. Some of the issues,
stun as whether the penally deters criminals,
have spawned intricate scholarly analyses:
cithers, midi as why the poor are executed

with disproportionate frequency, raise pain-

ful sociological questions, Filially, there is
the simple, awesome question of whether it
is ever ught to lake a human life.

Confronted with qoeslions of i.ucii mag-
nitude, the nation's political and judicial sys-
tems have been unwilling or unable to do-
Imitively resolve_the nation's capital punish-
ment dilemma. There is little evidence llint
this will change noon even though six years
ago the U.S. Supreme Court deelaret! the
death penally ciilisllliititinal and 35 state
legislatures passed new dentil statutes bused
on the high court guidelines.

While the future ol the |H-iialty remains in
linilnt, its pros and cons are argued liy legal
scholars, philosophers, law enforcement of-
ficials and socinl scientists as well an ordinary
citi/fens. The debute can lie curl! and intel-
lectual. with complex arguments and empir-
ical research, or highly emotional, drawing
on deeply held feelings of right and wrong.
For the niusr part, the debate “has licen
waged on moral_grounds," wrote Supreme
Court Justice William J. Itmmao Jr. "The
cuniurv has debated whether a so'icty lor
which the dignity ut the individual i< the
supreme vnluo'edn, without a fundamental
inconsistency, follow the practice of delilier-
otcly potting some of ils inemls-ni In death.”

Fur Henry Schwnr/srhild, head of (he
American Civil Lilierfies Union capital pun-
ishment project, the answer is an emphatic
no: "Society should not lie in the business of
kiIIing human lieings  tool knows what
|[murderers| deserve, 'I'he question IS not
what they deserve, it is what we are entitled
to do to each other .. . We have seen in the
2l)lh cvntnrv states shed torrents ami overs
ol liloihl. We create |ioliticul institutions to
protect and enhance human life, not in Kill
... People learn ﬁhe lesson from oxcuiliii,:
that killing sinnelssly is an acceptable an-
swer tu some problems... No society that
believes that can consider itself civilized."

Cecli
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The Supreme Court and the

1£ 172 D ecision

Justice Thurgood Marshall,
citing evidonco that tho
death ponalty does not
deter, wroto that it is
"morally unacceptable to
the people of tho United
Slates at this lime in their
history" ...

share the curia with you. This is the reason,
and the only reason, you must hang,"

Schwunachild railed tho Horns argument
in favor of retribution -and by extension tho
Arendt argument—"deeply dangerous" and
"prefaseisL”

"I really do take offense nt that," said
Herns. "Does that say tini U.S. is a liisei.il
country in its history when it executed crim-
inals? Was lsrael fascist when it executed
Eichnmnn? ... Was Abraham Lincoln, who
signed 202 death warrants, fascist?" Herns
sald his support of the Fonnltr\ is contingent
nn its lining applied nnly tu the wuntl crim-
inals without racial discriminatini'.

‘Tho Ihnilght tint murderers arn tu lie
given as much right to livu ns their victims
oppresses me," wrote van don Hang. “Never
tu execute a wrongdoer, regardless of how
depraved Ills acts, Is to proclaim ... no
human being can Isi wicker; enough to Isi
deprived of life. Who actually can lielievu
that? | find it easier In Uliuve that those
who affect such u view suffer from-a failure
of nerve,"

Johnson, tlin American University profes-
sor, said tho ultimate penalty should lie life*,
in prison In-cause it ‘leaves open tho door for
mercy. You can always reconsider (if thcro
a-c| dramatic mid enduring changes of char-
acter ... nr new evidence.” Ami Johnson nr-
?oes that thn conditions oil death row itself
ire so puinful as til constitute cruel utid un-
usual punishment.

In its 1970 landmark decision upholding
tho constitutionality of the death penalty lor
murder, the U.S. Supreme Court sliecifiriilly
endorsed retribution as "an expression of
society's mural outrage." Tho lend opinion
said while this "may lie unappealing In
many, ... it is essential in an ordered so-
ciety that asks its citizens to rely on legal
processes rather than self-help to vindicate
sheir wrongs..., The decision that cnpilul
nunishmunt may ho the appropriate sanction

currcrl accidentally as tho offender fled dur-
ing n rolilicry in a state where 298 of tho 36G
peaplo executed since 19,10 wcro black.

I'wii justices, William J. Hrcnnan Jr. und
Thurgood Marshall, declared tho penalty
imcnnatilutionii! under any circumstancts.
‘The calculated killing of n-human being by
lho slate involves, by its very nnltirc, a de-
nial 11 the executed person's humanity,"
wrote llrcnnnn. Marshall cited evidonco that
lho penally doesn't deter und wtid, “It
morally unacceptable to thu people of llie
United Slates at this time in Ihuir history."

Tho decision invalidated death laws of 41
states, tho District of Columbia and the fed-
eral government nnd took more than tKJi off
deiilll row,

In res|Hinse, 35 slate Ie?islatures nnd Con-
gress drafted new death laws. Pulls showed
Increasing concern with crime nnd support
for tho penalty.

In its landmark 19711 dcHninn, (no court
gpproved, by * 7-to-2 majority, death-for-
murder laws in Cenrgin, Florida and Texas
dratted in response to its 1972 decision. Tho
now laws provided for “guided discretion” in
capital sentencing. Factors of aggravation
and mitigation would ho considered in spe-
cial & lancing hearings and Inter reviewed
by higher courts to safequard against prej-
udice.

"It is mi extreme sanction, suitable a the
must extreme uf crimes," said the lead ojrin-
ion by Justices Stewart, Lewis F. Powell Jr.
mid John Paul Stevens. ",.. The concerns
expressed in [the 1972 dccisionl can be met
by n carefully drafted sLituto that (focuscsl
tho jurZ's attention on the particularized na-
ture of (ho crime and ,,. individual defen-
dant ... In this way the jury's discretion is
channeled. No longer can a jury wnntcnly
and freakishly impixw the death sentence.'

Concurring, Justices White w-d William
[Il. Rehnquixl and Chiof Justice Warren F,
Hurger scolded oppoi, Mils of the penalty foe



""Exactly ihe opposite, wrote Walter BerrisT
author of 'For Capital Punishment:iflh ¢
and the Morality of the Death PenalL "¢
execute the worst criminals "out of morul
necessity ... We want to punish them to
pay them back [and hy doing s»'| we demon-
strate that there arc laws that hind men
across generations |and| nations.... The
criminal  law must... lie made awe-
inspiring. ... It must remind us nf the moral
order hy which alone we can live as human
beings.... To punish criminals, even to ex-
ecute them, is to acknowledge their human-
ity ... as responsible moral %icings.*

Perhaps nothing illustrates so sharply the
difference between these two as their views
of Israel's capture, trial and execution in
1961 of former SS Lieutenant Colonel Adolf
Richmann, who sent millions of Ruropean
Jlews to their deaths. Schwarzschild, a lew
who escaped Nazi Germany at 14. adamantly
opposed the execution. Herns said justice
demanded it, and it was the passion ot Nazi-
hunter Simon Wiosonthal who made him
realize the moral necessity of retribution.

In many ways, the Eichmann case is the
ultimate teat for an opponent of the death
penalty— like askin%, on a larger scale, if that
opponent w,uld still oppose the penalty for
someone v no had brutally raped and mur-
dered his wife and .1-year-old daughter. Rich-
maun rrovidcs the ‘supreme justification of
the d -nth penalty," wrote Hannah Aretidt in
her nook. "Richmann in Jerusalem: a Report
ui. the Banality of Evil." She argued that the
justice of retribution fur the erime of mass
murder might have been better understood
had the judges simply told Richmann:

‘... We “are concerned here only with
what you did. and nut with Ihe possible non-
criminal nature nfyour inner life and of your
motives or with the criminal potentialities nf
those around you. You told your story in
terms nf a hard-luck story |Iml| there still
remains the tact that ynu have carried out
.. apolicy "I mass murder.. . And just as
\oti supported and carried out a policy nf nut
wanting to -hare the earth with the Jewish
people anil the people of a number of other
nations—as though you and your suFeriors
hail unv right to ileteriilitte who should nnd
who should nut mliiihit the world—wc find
that no one, that is, no memluir of the
human race, can lie expected to want to

in extreme cases is an expression of tho com-
munity's belief that certain crimes are them-
selves so grievous an affront to humnnity
that the nnly adequate resjxmse may lie the
penalty of death."

While philosophers have struggled with
the mural implications, thu courts have en-
gaged in a painstaking effort of their own to
reach a consensus on capital punishment and
when, if ever, it was justified.

In 1636 in New England the death pen-
alty was imposed for idolatry, witchcraft,
blasphemy, assault in sudden anger, 3odomy,
bugger% and adultery, among others. By
1850 abolitionist sentiment was strong, and
gradually laws making death mandatory for
specified crim, | were eliminated. Many
states dropped the penalty entireP/.

By the 1930s, the high point of executions
in America, there were 167 executions a year,
an average that dwindled hi 72 a year in the
1950s. Executions ceased in 1967 as officials
waited to sec what the Supreme Court would
do.

For yean tlie court had avoided the issue
entirely. Then in 1972, faced with tho in-
creasingly urPent need to provide some guid-
ance, it finally sgoke.

In a narrow 5-lo-4 dscision the court de-
clared the penally wo: being administered in
nn unconstitutionol way because juries op-
erating with “untrammelcd discretion" wore
handing it nut in an arbitrary, discriminato-
ry, even "freakish" way.

Receiving a death sentence was “cruel nnd
unusun! in the shmo way that being struck
hy lightning is cruel nnd unusual," wrote Jus-
tice Fuller Stewart. llyrnn It. White added,

"There is nn meaningful basis for distin-

?uishing the few coses in which it is imposed
rom the many cases in which it is not." Wil-
liam 0. Douglas said thu death laws ware
“preEnant with discrimination” against_tho
black nnd poor. "One searches our chronicles
in vain fur the execution nf u >member nf
the nllluent strata of this sncici,."

One nf the court's key concerns in 1972
was (MKtMilila racial discrimination. Tho three
cases that brought on the decision—a mur-
dei and a raf)e in Georgia and u rape in Tex-
as-all involved lilnek offenders and while
victims. The murder, a shooting, had ‘ic-

arguin®jthat no matter how effective the
death”Bty may be osa punishment, gov-
crnmem®Treated and run as it must be by
humans, is inevitably incompetent to admin-
ister it This cannot be accepted as a prop-
osition of constitutional law." The penalty is
necessary, they said, even though "mistakes
will lie made and discriminations will occur."

At the same time, the court declared man-
datory death laws unconstitutional because
they treat “all persons convicted of a desig-
nated offense not as uniquely individual
human lieings, hut as members of a faceless,
undifferentiated mass."

StaUs like Vir?inh. that had passed man-
datory titalutes after 1972 quickly redrafted
them along “guided discretion" lines. Virgin-
ia's new iaw, patterned after the new Georgia
law approved by the Supreme Court in 1976,
went into effect in 1977, Maryland’s in 1978.
The District never drafted a new statute and
in 1980 killed the old one. The lost execution
in a local jurisdiction was in Virginia in 1962.

After the 1976 decision the “capital pun-
ishment liar," os the small but devoted band
of lawyer-opponents to the penally is known,
switched to delaying tactics and began filing
every possible appeal in every death case.
Four executions have token place, but a de
facto moratorium on executions in America
now exists nnd the United States in effect
has joined most Western nations in cither
dropping the penalty or letting it fall into
disuse.

Nn one knnws how long this may lost
American juries continue to send 150 mur-
derers a year to death row, where there arc
already 1,009 residents, according to the
NAACF Legal Defense and Educational
Fund Inc,

"My own armchair reading is tho public
feels comfortable in having (tho death pen-
ally! ,n R'o hooks," said Washington attor-
ney David R. Kendall, who has handled
death cases, "but there is an enormous incr-
Iiln anti resistance to actually executing peo-

or
P «Scholars who search far tho reasons lie-
hind the strong public support for the pen-
ally believe that peogle urn concerned by
crime nnd that they hope the penally will
deter criminals. “1 think crime in the streets
and law and order have become a genuine
concern to n lot of people,” said Tuft* lIni-
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1 976 Decision

Justice Potter Steward in
tne load opinion w’in
justices Lewis F. Powoll Jr.
and John Paul Stevens,
said that the death penalty
is “an oxtromo sanction,
suitable to the most
extreme of orimos"” ...

voraily philosophy professor Hugo Adam
Bedau, editor of "Tho Ucutli Penally in
America."

CCL. jj
Dim the death [>enalty deter criminals?
Kver since the 18th century man of letters

Dr. Samuel Johnson observed pickpockets at

work in a crowd watching a pickpocket hung,

researchers have faced the problem that It is
clear when the penalty fails to deter hut not
when it succeeds.

Early studies hy Thorsten Sellin, professor
of sociology emeritus at the University of
I'ennsylvania, found states with the penalty
had as many murders jik| murderous as-
saults on police as states without it. Murder
didn't decrease when states instituted the
penalty or increase when they abolished it.

Executions may even cr.cnurugo murder,
said William J. llowers and Glenn 1., fierce
of Northeastern University's Center for Ap-
plied Social lle.senrh, Studying a Sfi-year
period in New York, they found two addi-
tional murders alter each execution and de-
cided executions send messages nf “lethal
veiiRunnce.”

Out a 1975 analysis hy ‘sane Ehrlich
found each execution in Americalmay have
saved ciRht lives hy dctcrrinR potential mur-
derers. While llowers und Pierce said the
study has Ixon called into question hy nther
research, the SuFreme Court cone '»d
death “undoubtedly is a siRmficanl ....cr-
ront" for “many” potential murderers.

lent dctera men :ui, ef-
fectually fytm cntpfhiiting pifnes" .ortf an
il hy th/Snprent/f'otir/'
sc pryfaisitionsyiihicli ir s
.. ytt'is possible to dikpluy
ingenuity/A arguing ugains.but (hutis
experience or mankind is in

Ser direction," /
legiskitors depend on,Such oxperi-

clearly racist in a vast majority

Gary Kleck, writing in the American
logical Review, found “huge racial

rials' in death sentences handed out to
blacks and whiles for rape.because the pen-
alty was used to punish blacks who raped
whites in the South. There have been-no ex-
ecutions for rape outside the South or border
states since 1930, and today death.for rape
has virtually disappeared. Only two persons
are now on death row for rape, and their.-vic-
tims were children.- In 1978 the Supreme
Court outlawed the penalty for naps of-'an
adult woman. - *

Studying the racial characteristics of those
who received the death penalty since 1930,
Kleck found that in 25 of 38 years examined,
white murderers were more likely to receive
dealh sentences than black murderers. For
the period as a whole, he put the chance of a
black convicted murderer receiving a death
sentence at ,972 percent versus '1.043 percent
for a white murderer.

In the South, however, he found blacks
more likely to receive death sentences for
murder—but only prior to 1950; after that,
the rate was the same for both black and
white murderers.

Outside the South after 1950, however,
white murderers had a higher chance of
being sentenced to death than black murder-
ers.

“Every single study consistently indicating
discrimination toward blacks was based on
older data from southern stales," he wrote.
‘... The evidence considered os a whole in-
dicates no racial discrimination in use of the
death penalty for murder outside the south
(prior to 1950." , i

Bowers and Pierce, the Northeastern Uni-
versily social scientists, studied death sen-
tences imposed betweern 1972 nnd 1977 and
found another kind of discrimination: Blacks
who killed whites were far more likely to re-
ceive death sentences than killers in- any
other racial combination.

Writing in the journal Crime & Delin-
quency, they reported that in Gonrgia they
found a black 33 timca os likely to get death
for murdering a white as for murdering an-
other black. The same black murderer was
also substantially more likely to get death
than a white murderer, regardless of whether
the whito murdered a black or while. .

On tho other hand, ablack who murdered
someone nf his own race was substantially
less likely to get death than a white murder-
er regurdicsa nf tho race of his victim, '

Bowers und Pierce attributed their-find-
ings to tho “racist tenet; that whit* lives are
worth more than black lives," although thin
would not appear to explain why a white was
uilmtnntiully more likely than a black to get
death for murdoring a black.

Kleck', who nlao noled that blacks were
“devalued” as crime victims, added that
"while paternalism," or the view that black's
are “child-like creatures who were not as re-
sponsible for their actions as whites," thj®
help explain why a whllo murdo'ref' woulie «>
held more accountable than a black murget-
cr In tho'iaio"vvhore tho victim was "a*deyaj-
ucd* black. ! . (ir,

Liko Kleck’s, tho Dowcrs-Pierce overall
data, if not broken down by race of victim,
actually shows white murderers in Gwirgui
taken as n whole twice as likely to be sen-
tenced to deutil as black murderers.

That i* hecawKo there were in Georgia al-
most Kvico jo ninny hkfck-on-black-muo-
doraMhe combitir.i.ojvThat Rot by far the
lowest (Imh-senUwt" rate—ua all other
‘murdcr'combinatjons taken together. /,

Bowors and. Pierce think the' court needs
ta/ennsider.their research because “either
discrimination by ruce of offender or dispar-

ee in passing death' luwa, iuid Justice./ ities of treatment by race of victim of the
~swrite that their n-tiufm should not be
viewed™as siime form of vestigial savagery or
ua purely retributive (Jnit as? solemiT judg-

magnitudes wo have seen, here are a direct
chnllengo to the constitutionality of the
fncw| capital statutes.”

;



Supreme Court's
Deaih-Row Dilemma

New confusion over the death penal-
ty spread in early October when a con-
victed murderer received an llth-
hour reprieve as hr. ’ay strapped on a
death bed awaiting a. filial injection.

U.S. Supreme C. > t Justice Byron
White grunted the unusual stay Octo-
ber 5just as a saline solution was being
pumped intoJames Autry's veins at the
Texas penitentiary in Huntsville to
prepare him for execution. Only two
days earlier, White was part of the Su-
preme Court majority that “enied
Autry's appeal in a 5-to-4 ruling.

The swiftturnaround ustonished even
the condemned man’s attorney, Stefan
Presser of the American Civil Liberties
Union, who said: "On Monday, because
hedidn’tinvoke the right words and the
right theory, the Court was going to let
him die. Then he said the right words,
and the Court gave him life."

Autry, 29, was convicted of killing a
store clerk in 1980 after she iisked him
to pay for a six-pack of beer.

Meanwhile, the fate of 1,230 con-
victs on death rows across the country
remained as murky as eve,,with prose-
cutors and defense lav >ers alike puz-
zled over what to do next.

" don’t know how to proceed," said
Alan Dershowitz, a Harvard law pro-
fessor who represents three con-
demned inmates. He termed the Jus-

Current Quotes

"A very keen sight and sharp pen
when it comes to the power of evil
and baseness of human beings."

Tito Nobol Committee naming Britain’s
William Golding, 72, author of

Lord ol lIha Flias, as winner of tho
Nobol Puzo lor Literature.

"Today’s Moral Majority can
become tomorrow's persecuted
minority."

Senator Edward Kennedy (D-Mass.)
reminding a Moral Majority audienco

of tho importance o( separation o)
church and stale.

"When comfortable people,
relaxing at their country clubs,
deplore the alleged decline of the
work ethic, they should not be
taken too seriously.”

AFL-CIO President Lane Kirkland
addressing the labor group's convention
ir. Hollywood, Fla.

U S NEWS &WORLD REPORT. Oct. 17. 1903

Autry was strapped and awaiting lethal In-
jection when reprieve came down..

tices’ handling of the Autry case a
“scandalous spe tacle of ineptitude.”

Paul Richwalsky, a state prosecutor
in Louisville, said: "We as prosecutors
look to higher courts, especially the Su-
preme Court, for guidance. What kind
of barometer is this?"

Justice White’s switch came after
Autry’s new lawyers raised a fresh con-
stitutional issue—whether a state must
review e/ich death sentence to make
sure it is in line with others imposed
for similar crimes. The Court hours ar-
guments on that question—raised in a
California ca®c—on November 7.

The Justices have made numerous
attempts in recent yean to clarify haw
the death penalty can be imposed. Ikvt
each time they dispose of one issue,
defense lawyers raise u new one. Re-
sult: Only eight death-row inmates
have been executed since 1967. O

"Instead of a mean, lean
department, we’ve created a soft,
smmnolent fatso."

Sori.-tor John Danlonh (R-Mo.) criticizing
a propnsed department ol international
trade and industry to roplaco tho
Commerce Department.

"News people are being asked to
put 5 pounds of news Ina
1-pound package. You can’t do
that without serious damage.”

Retired CBS anchorman Walter Cronkita
lulling broadcasters that

their nows stories don't provido

enough information.

"This goes a long way toward
bringing St. Louis into the
20th century."

St. Louis Mayor V.nconl Schoomuhl

on a now law lotting downtown

stc,,jS open on Sunday for tho (irst timo
since 1025.

GfCfes-Roots War
Quer Gun Control

Firearms advocates and critics are
fighting a touch-and-go battle over gun
control that stretches from city halls
and state legislatures to Congress and
the Supreme Court

The Justices on October 3 left intact a
handgun ban in the Chicago suburb of
Morton Grove, refusing to consider ar-
guments that the measure violates the
constitutional right to "keep and bear
arms.” The action removed a cloud
over antigun measures on the books in
several Illinois cities, and now towns
across the country are expected to con-
sider similar laws. Other developments
cited by gun-control advocates—

m A decrease by one third in Chicago
gun murders in 1982, the same year the
city barred new handgun registrations

m A new law in Washington State
that lengthens a waiting period to buy
a pistol and lets police seize guns from
persons accused of domestic violence.

m A federal judge's ruling that gun
manufacturers can be held liable for
damage that results when their prod-
ucts fall into the wrong hands.

Opponents of gun control, led by the
National Rifle Association (N'HA), also
claim astring ornew victories headed by
last fall'sdefeal at the pollsofahandgun-
registration p oposition in California.
On the same clay, Nevada and New
Hampshire approved measures guaran-
teeing citizens’ right to own guns, and
Utah residents will vote next year.

Several cities now have ordinances
that require residents to own weapons,
glthough the laws are regarded as sym-
bolic and are not enforced.

Only hours after the Supreme Court’s
Morton Grove decision, trustees in the
Chicago suburb of Skokie voted 4 to 3
against banning handguns. Member
Frank McCabe, who voted no, said pass-
ing an ordinance “with no intent to
enforce it causes contempt for the law."

The next big local skirmish is expect-
ed in Ft. Lauderdale, Fla., where coun-
ty officials are considering several gun-
control measures.

The U.S. Senate is studying a propos-
al to relax federal curbs on gun sales—a
plan praised by the NRA as an aid to
hunters and collectors but assailed by
critics who say it would allow criminals
to obtain guns by mail.

With firearms used in GO percent of
America's murders, both sides say gun
control will be hotly debated in 1984
election campaigns. Said tlie NRA's An-
drew Kcndzie: "It will always be one of
the country’s most volatile issues.” O
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In llic vvuko of a serious crime, justice is swift: Police sift
the clues and track down the culprit, the prosecutor throws
the book at him: judge and jury do their duly, and tho
criminal slinks off to prison—a social menace no more.

Then the credits roll and the television show is over.
Americans turn their attention back to the real world,
where things are different.

The real world, where—

#In | out or5 cases of serious crime, there is not even an
arrest, let alone a conviction.

u Ofthe casesin which arrestsdo occur,some are dropped,
and just about half end in guilty pleas or convictions.

n One lawbreaker might draw a stiff penalty, another a
light penalty for the same offense.

a Most convicts serve only a fraction of their prison
terms before being put hack on the street, and many of
them return to crime.

The rate of violent crime has more than quadrupled
during the last two decades—creating unprecedented
strains. Police and prosecutors are overworked. Courts are
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staggering under heavy backlogs. Prisons arc bursting with
surplus inmates. The result: bitter controversy engulfs al-
most every method by which our society struggles to cope
with lawlessness. Americans are angry. Many of them be-
lieve that the institutions of law and order somehow have
come unglued, exposing them and their families to a grow-
ing risk ofdeath, injury or property loss at the hands of thugs.

Civil proceedings arc arousing fears as well. An explosion
of lawsuits has made people feel more and more vulnerable
to a wrathful passer-by, customer, neighbor, employe, busi-
ness partner—perhaps even one's own child. The crush of
litigation also has quickened concern about the fees and
ethics of lawyers, whose ranks have swollen fast.

Vet how the justice system works—how it really works—
remains a mystery to many. People's “knowledge" often
boils down to a stream of half-truths and Inisimpressions
gained fror «llollywood, TV and newspapers. This prompted
(1S.News X \Voricl licport to prepare this 24-page section to
help readers understand procedures that arc designed not
only to punish the guilty hi .talso to protect the innocent. O

L9 c33

lara is a simple quiz to measure
how much you know about tho U.S.
system uf justice (tho answers appear
below).

A v-iin of Your

1. How much lints docs tho aver-
age pof.:e officer spend dealing
with crime?
A. 76 percent, B. 15 percent. C. 40 to
GO percent.

2. The r.vernr: salary ol a police
officer after :ive years on the foico
is:

A. S13.000. B. 322,000. C. 318,000.

3. The job ol a grand jury is to:

A. Weigh tho defendant's guilt or inno-
cence. B. Determine whether inmates
r;et paiole. C. Decide whether a case
go ;s to trial.

1. lhivw many persons slated for
.rial cm serious criminal charges
plead guilty?
A CO p '""cent.
parcook

D. 10 percent. C. 80

5. Tho average time served in pris-
on by a porr.cn convicted of a felo-
ny—n serious crime—is:

A. 2G months. 0. 0 months.
tween 5 and Gyears.

C. Be-

G. How many appeals ran filed with
the Supreme Court each, year?
A. 750. B. 5,300. C. 1,500.

7. 11AJ may federal judges he re-
moved from office?

A. Impeachment nnd conviction by
Congress. B. Suprorno Court order, Cf.
Dismissal by the President, with San-
alo consent.

3. Which constitutional amendment
protects citizens against unronsen-
cfcl.e searches?

A. Fourth Amendment. B. First Amend-
ment. C. Fourt.enth Amendment.

9. Junior attorneys in law firms are
paid ::n average salary of:
A. S15,800. B. 885.200. C. S26.GUO.

10. How many civil suite are

Copyriglit © 1902. U.S.Nows 8 World Report, Inc.

brought the United
States'’
A. Abou." 1 million. D. Almost 37 mil-

lion. C. Mom man 12 million.

annually in

11. Which side wine moat ciron
when a civil suit is tried?

A. Tho plaintiff—the person suing—
wins 00 percent oi the timo. B. The
defendant is victorious in 68 psicont
ol cases. C. Each side wins about Iml,

the timo.

12. The standard used by jurlvs to
deckle a civil case is:

A. Tho preponderance of tin? evidence.
B. Guilt beyond a reasonable doubt. C.
flic roanoncMe-nmn standaid.

13. In most smctl-ehims courts:

A, Lawyers are required to reduce
tb.air Ices. B. Disputes under .700 run
tried. C. Written evidence is excluded’
at all times.

Fi'Gt. Y TT if' 1l lo'ot !
Vi, .+ WC

ivp
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«190,000 officers, plus
210,000 support employes.
Of this to??2.1. 525,000 work for
local governments, 100,000
for slates and 75,000 for the
U.S. government. Average
starting salary for police offi-
cers is 514,300; after five
years. S18,000.

Cos'. io Yiv

A JJasg

23.000 judges, plus 141,000
clerks, bailiffs and other court
employes, handle civil and
criminal cases. About 1,400
judges work in federal courts,
8.000 in state courts and
18,0/10 in local courts. Aver-
age* pay for stnto trial judges
is nearly 050,000.

32,000 omployes of training,
planning and construction
units that affect all segments
of the justice system.

Cc.'t *o bt.’pny

36
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284.000 guards, probation
and parole officers and oth-
ers. Of these, 12,000 work for
U.S., 163,000 for stales and
109.000 for local govern-
ments. Typical prison guard is
paid about 516,000.

Cp etk
-y )
25,500 lawyers, including
18,000 prosecutors and 7,500
puulic defenders, plus 62,000
investigators and other aides.
Ol the total, 0,500 work lor
the U.S., 24,500 for stales
and 54,500 lor local govern-
ments. Prosecutors earn av-
erage of 525,000, public
defenders 520,000.

0w ' toe *e
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When a person isarrested for a seri-
ous crime—and ihe handcuffs snap
shut around hi* mists—Ilie enters a le-
gal maze with many possible exits.

He may find one within hours and
quickly he had: on the streets. Or, if he
isone of the unlucky lew, he may nev-
er know freedom again.

Critics seethe with indignation over
procedures that they believe give t|IL
guilty too many loopholes for escape.
"It's difficult to explain to crime vic-
tims the weaknesses and inefficiencies
of our system," laments Philadelphia's
district attorney, Fdward Itendell.

Most defenders acknowl-
edge that the process has its
Haws which smart lawyers
about

feel no compunctlon

whether to prosecute. The basic ques-
tion these lawyers ask: Is there enough
proof to convince a jury of guilt "be-
yond areasonable doubt"—the test that
prevails in criminal courts?

In a significant number of cases, the
answer is "No" and the charges are
dropped. Kven ifacase isacceptable on
legal grounds, prosecutors may scuttle
it because of a backlog of more-impor-
tant prosecutions. The majority of law
violations in the U.S. are not crimes of
violence but lesser offenses such as van-
dalism and public drunkenness, which
are often icfcrrcd to social-servicc
agencies instead of the courts.

When prosecutors decide to lake a

perts agree that with
ceptions grand juries
prosecutors’ cues.
Hy this time, the accused
me c often than not already will have a
lawyer—a right of every person
charged with acrime. Three fourths of
all defendants can’t afford to hire an
attorney. They rely on publicly paid
lawyers who either work full time as
public defender:, or arc appointed by
the courts for such work pail time.

While the estimated 25,000 lawyers
m private crimimil-law practice can se-
lect their own clients, the typical public
defenderisoverburdened. Often young
lawyers no more than a few years out of
law school, they grapple with -HID eases
a year, or more than one a day.

Trutii on trial. The role ol defense
lawyers in U.S. courts i.sjust ,i%crucial as
thal of prosecutors.

In many countries, the questioning of
witnesses in criminal proceedings is
handled by judges or some other neutral
official, and guilt and innocence are
decided by ajudge or panel ofjudges.

U.S. trial procedures are
built ou a different |>remisc:
That the facts are brought
out best—and justice best
served—hy pitting opposing

( counsels against one another

before a neutral judge and
jury. This at/reisonj .wi.virwj

rare ex-
follow

exploiting. Hut they contend bl ' has delects. For one thing,
that when analyzed step by the lawyers are nol always
step the system makes more equal in talent, One attor-
scum- 1Ll critics admit. (1 ney's superior trial taeties
After an ariest, the. first VA may overshadow the sub-
milestone is a hearing io de- slanee of the ease.
termine whether the t/r/rii- What's more, appeals to
oti'iil will he released until emotion and the withholding
dial or held in Ihe county of evidence from tho other
. 1 The judge may free the Defendantand liia lawyer face tho judge. Fully 30 percent of jury side until the last possible
I tsuii on his own iriVf',ni- trials are averted or cut Utort hy guilty pleas. moment are commonplace.
miiuv. a written pledge to Nicholas Kitlrie, a prolessor
..ppoar for trial, or may rcquiri 1deposit ease to trial, in about half tlit*stales they ol law al Ameiiean Ihtiversity, says "the
of hail that is forfeited if the licensed file an infoniuilion with the court dal sinjrri.se witness, document or demon-

I.nh to show up in court.

In about halfthe slates, the judge can
<L ny bail altogether if the suspect has a
ciiminal record or seems to be adanger
to the community, In the rest of the
sl iles and in federal courts, lhe law
allows denial of hail only when there is
substantial doubt that the person, if
Ireed, will return for trial. Many judges,
however, faced with a defendant per-
c. ived to he a social menace, do not
i. itati- to set bail so high llial the sus-
pect cannot pay it.

Nearly 1J0 percent of those released
do how up for trial—hut more than 10
p. t'rnl of them commit new crimes in
Ilie meantime.

iiie DA weighs in. Police lay mil die
e\id enee they have for the district at
t" i » and his assistants, who decide

I"5'If.WS ti WOULD ntiPOftT, llov. I, tutlz

ing the charges.

In the rest of the nation, serious crim -
inal accusations are forwarded instead
to a panel of six to 23 citizens chosen to
sit for periods of several months as a
{en/nrfjuii/. These sessions are closed to
the public. The grand juries hear gov
eminent lawyers present doemne.iis >
testimony from major witnesses,

Unless called as a witness, the defen-
dant never sets fool in lhe grand-jury
room and is not permitted to offer a
defense, Reason: The grand jury does
not seek to determine the truth of the
charges, hut only wh.'lImr there is
enough evidence to warrant a trial.

If the answer is "Yes," the grand jury
votes a line hill--an indictment laying
mil lln-charges, In theory, this decision
is made independently Hut most ex-

stralive evidence" often influences a
jury's findings.

Still, most experts agree with |I’rof.
Alan l.)op howitz of Harvard I,aw
School that the adversary system "gen-
erally produces .iceurale results" while

safeguarding the rights of the aeensed.

However a case comes out in the
end, the defense starts al a disiuhan
tage. “The prosecution has all the po-
lice reports, laboratories and compel
ers," says Rick Wilson of lhe National
Legal Aid and Defender Association.

"That leaves the defense in the dust.”
Squaring off. A defendant s first
chauee to rebut the charges comes at
the pn"limimnij hem!hr, a court ses-
sion held soon after an indictment. The
prosecution juesonts evidence aimed
al establishing a basis J.*r the case to go
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to trial. The defense may make * > N\ testify or will perhaps forget de-
a motion that evidence he ex- tails of the crime. “The world's
eluded on grounds that it was J.o k,.1 greatest defense attorney is Fa-

seized unlawfully, that the sus-

peet's rights were violated during po-
lice questioning nr that some other in-
fraction of civil liberties occurred,
These basic protections are outlined in
the box on page-50. Attorneys for prcsi-
dential assailant Jolin W. Hinckley, Jr.,
were able to bar some police testimony
from his triad because bis lawyer wasn't
present when federal agents first ques*
lioncd him.

The judge cam dismiss aill or some of
the charges. Usually, lie rules that
wliile some evidence may | <inadmissi-
hie, the case can go to Irian.

Many defendants who lose this first
round decide to pleaid guilty. Often,
they can will a reduction in the sever-
ity of changes—and thus a lesser sen-
lence—hy negotiating a plea har;(in
with tho prosecutor.

Although most guilty pleas come just
before trial, a defendant can plead
guilty at any time before the verdict is
in. One Virginia man, fearful of getting
the death penalty, decided to plead
guilUy to a reduced murder charge as
the jury was deliberating over his
ease—only to learn later ".hat the jurors
had been prepared to r.cquit him.

At least M) percent of eases end in
guilty pleas. Prosecutors thus avoid cost-
ly, time-consuming trials and the risks of
acquittals. Defendants get lighter sen-
lences than they might have received
had they fought to the hitter end

Cases that do not end in plea bar-
gains before trial rarely go to trial
quickly. A survey of 32 metropolitan
areas hy the National Center for Stale
Courts showed that the median time
from filing of charges to trial ranged
from '12 days in Portland, Oreg. to
nearly u year in buffalo.

Court backlogs are only one reason
for delays. Defense lawyers often seek
to postpone trials in the hope that |>ros-
cention witnesses will decide not to

Cross-e

ther Time,” says Tulsa lawyer
Patrick Williams,

Day of reckoning. Once the triad
date finally arrives, the lawyers match
their wits first in tho empaneling of the
jury. Its makeup is vital! because—

when the crime is serious—a unani-
mom vote of 12 jurots is needed to
reach a verdict. Selection can take
many hours and even ninnv days as the
lawyers question potential jurors on
their backgrounds and beliefs.

Once thejury is chosen, the prosecu-
tor makes an opening statement,
sketchily describing tin; case aigaiiiM
the accused. The defendant’s attorney
briefly tells the jury what line of de-
fense will he offered.

Next, the prosecutor starts cadling
witnesses to build his ease. When lie
completes his questioning of each, the
defense attorney gels a chauice to cross-
examine—an interrogation often used
to attack the witness’s credibility'. Says
legal scholar David Neubauer: "in
cross-examination, eacli side lias the
opportunity to examine the witnesses’
truthfulness, to probe foi possible bius-
os and to lest what witnesse:: actually
know, not what they think they know.

Then comes lhe defense's turn to
call witnesses, though it is not obliged
to do so and may rely entirely oil cllal-
longing prosecution evidence.

Many legal battles are fought out of
the jury’s presence, with both sides de-
hating before the judge wliat evidence
may he presented tojurors.

Although some criminal trials are
over in a day or loss, many lake weeks
or months as each side raises a string ol
objections to the other's evidence.
Sonie defense lawyers make no hones
that they do this partly in the hope that
an appeals court later will overturn a
conviction because of an erroneous inl-
ing hy the trial judge,

"Wc are obligated as lawyers to do

ccominntion .

Questioning of . ' m Each lawyer has n chanco 10 !
Witnesses. Each 1 el & s m slinko Iho credibility ol lho op- It (
Y/ m\/ 7.1\ t position’s witnesses. , o f
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The tuition's juvenile-justice :ys-
letu, designed to shield ch-linquont
youths (mm the harsh treatment giv-
en to adult criminals, is doing its job
too well.

That is the view nf critics of the
juvenile courts, who contend that the
lenient handling ofyouthful offenders
isasmuch to blame as anything lot the
surge of violent crime by the young.

It is an issue on which public atti-
tnries have come full circle in recent
decades. Wru-."i juvenile courts were
created at the tern of the-century,
reformers believed young lawbreak-
ers needed to ire sheltered in a vari-
ety of wavs, in addition to being kept
apart from adult criminals.

Juvenile-court hearings and records
were closed to the public. A jargon
was created so delinquents would nut
he tainted hy criminal-court terms.
Youths were accused in a "petition,"
not an indictment, and were not
locked up without hail but rather "de-
tained iis their host interests.” lusl*>ad
of being round guilty, they were "ad-
judicated delinquent" and sent not to
prisons hut to "training schools."

Without the. trappings of the adult

everything we can to assist out cli-
ents," comments John Ackerman, pres-
ident of the National Association of
Criminal Defense Lawyers. "If we tail
to tin so, we should he disbarred and
ran be sued for malpractice."”

Cnee each side lias presented its ease,
iiieliuling rebuttal testimony, opposing
lawyers deliver ft mil tirnmnriils—per-
orations pulling the evidence in the
light they want lho jury to see it.

Jury takes tho driver's sent. The
judge then instructs jurors on how to
upplv tlie law to the facts. For example,

Tinr.l arguments. Prosecutor nnd

dotonso lawyer sook to convince jurors
that tho evidonco la-
vers their side.
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justice system, youths often found
themselves in court vith only ajudge,
a soc ial worker and 'heir parents.

Over the years, critics came to be-
lieve that this closed system—whatev-
er the intent—did not always tr at
delinquents fairly. Judges' phile ;o-
phies of treatment varied so much
that some youths were sent to prison
when they should have been sent
home; others were sot free when they
should have been thrown behind bars.

In a no'°d !'9(i7 case, hi rr (limit,
the Supreme Court declared that
youths have the right to a lawyer and
other legal protections. Since then,
juvenile-court proceedings have be-
come.*more and more like adult trials,
with prosecutor;, defense attorneys
and stricter rules of evidence. Many
hearings now are open.

In recent years, -l stales have
passed laws to send to adult courts
certain youths under IS charged
with serious crimes. After conviction
there, they may end up in adult pris-
ons. Several oilier states have made
it possible for oven younger chi!
droit—some as young as 10—to In;
sent to criminal court.

Nearly 0<10,000 youths are jailed in
detention units each year, either to
await trial or to serve e.elitetucs that
typically run a year or less, Judg.es

the jury may he told that ii can linti the
defendant guilty <1 liisl-dogrce mm

tier only if the evidence shows intent
to Lill anti premeditation. Hy contrast,
filling someone through negligence
constitutes manslaughter, which car-
ries a far lower penally.

Jurors .sometimes are lolil the range
of penalties (oi the oflense-; at issue, so
they have an idea what a finding of
guilty will mean to the defendant. In a
lew states, juries recommend punish-
ments or actually impose tla-m. In oth-
ers, the judge sets the punishment.

Jury deliberates. Alter the jud-p instincts
them on iho lav/, |arors must

decide whether evidonco
z -0 deinonatrates puill huyond "a
Y- roasonalilo doubt,"

ehi

send about fio.00Q annually to state
training schools—youth prisons
where delinquents spend one or tv.o
years, on averago.

In most states, the jurisdiction of
juvenile authorities ends at age 21.
Fo; this and other re.eons, young of
fenders tend to spend less time be-
hind bars than adults implicated in
similar crimes.

Hut the conditions in places wlie;e
juveniles arc hold are often so peer
that critics say they encourage crimi-
nality. "The colls at Alcatraz arc bel-
ter than what many of those fit’s are
sitting in today,” contends Mari-
Soler of the San Francisco-based
Youth Law Center.

It's too soon to gauge effects of th>
get-tough drive, analysts say. liar..!:, ;
measures may keep some violent
youtli-. off the streets for I nig'T peri-
ods, but experts predict that whether
the)-remain injr.. - nil; courts or are
shifted to adult tribunals, delinqu ait.-,
will continue to be treated more le-
niently than adr.It criminals.

Says Louis Me! lardy, dirt ctarof die
National Council ofjuvenile and Fam-
ily Court Judges: "All we're tloin ; is
creating, anew juvenile-justice .y-I- a.
within Ihr adult system. Young criini
mils require .special attention, ar.d
most will continue to got it."

Nearly three fourth, of liiul. end in
guilty verdicts. Virtually all such \\ r-
diets are appealed, If for no other rea-
son than that the courts now all r.d
every defendant the right to an attor-
ney for appeals as well as for trials.

Defendant- held in custody In.T'-'e
their ttials begin serving pri on term
if one is imposed—while the appeal .
pending. .Some of llio.e who were out on
bail before trial are locked up once the
jury returns a guilty wrdict, but muny
remam free until appeal;are exhausted,

A person can seel; roveisal oi aton

Sentencing, tw

jud;]0 announce:®, penalty
alter roooivitifl ropnttj on
dolohdanra had-'pound

: hl

\s .-1



victirm from
then from an appeals court an

then from thn sialc supreme

court. Separately, civil suits can

De lileci either in state or federal courts
seeking release on the ground that a
consaction was contrary to due. prwm
ti/'lilw—a constitutional right not to be
deprived of one's liberty except in ac-
cordance with fair procedures. These
Italx-H* rorpitv suits—a Latin phrase for
"y.m have the body"—are sometimes
taken all the way to the U.S. Supreme
Court.

In appellate proceedings, no witness-
es are called, and there isno jury. The
judges simply review the transcript of
the trial, read lawyers' briefs and listen
to their oral arguments.

Posttrial maneuvering can drag on
four or five years or even longer. A task
force appointed by Atty. Gen. William
ITench Smith reported in IUSI that
"public confidence in the criminal jus-
tiee system tends to be eroded by a
perception that the law allows a virtu-
ally endless stream of attacks on the
conviction."

Appeals courts also come under at-
tack for reversing criminal convictions
on technical points. However, only a
small percentage of guilty findings are
in fact reverw d.

Contours of a crackdown. Con-
gress, slate legislatures and the courts
themselves have paid increasing atten-
tion in recent years to demands for
(riiilin.tl-jii lire iv-formx.

High on tlie agenda is speeding up
the handling of cases. Chief Judge
Lawrence Il. Goeke oi New York Stale,
citing the doyen postponements that
occur in the average criminal trial in
New York Gily. has launched a crack-
down Qil <lel.ivs lli.it lie hopes Will be a
model tor the nation.

Declares (.nuke: "Judges I' ivv got to
stiffen up and not give in to the ‘easy
come, easy go'com | system favored by
the lawyers."

In IfJT-I, Congress passed a law re-
quiring trials within IHO days of a fed-
eral indictment; most states now have
similar rules, but the defendant may
give up his right to a speedy trial, hop-
ing, that a delay will benefit him or her.
"Speedy-trial guidelines have had little
impact because they are not enforced,”
says Alexander Ail,man of the National
Center for Stale Courts.

Kcfovmers also want to clamp down
on appeals. Among changes being con-
sidered in Congress and some slates
an- limiting conv ids' right to Hie //<//'<se
o5 i'tn'i>n\ suits and putting lime limits
on steps in the appeal similar to the
speedy-trial laws now on lhe hooks.

Others would lessen the restrictions

<0

lho trial judf:r f a

Alaska has eliminated plea

bargaining, and some local

e prosecutors have curtailed the

practice, especially for aggra-
vated offenses.

Says Robert Macv, district attorney
of Oklahoma City: "If the defense
wants to accept my recommendation,
fine, but I don't bargain.”

Even so, few sweeping changes arc-

cioY LA

Americans accused of crime enjoy
a wide array of legal protections
rooted in the U.S. Constitution and
the body of common law inherited
from England.

These safeguards—interpreted,
r».interpreled and amended over the
decades hy the courts, Congress and
the slate legislatures—"are extended
todefend:mts not because we- sympa-
thize with their actions but because
in upholding their rights we protect
ourovvn/'saysjudge Damon Keith of
the U.S. Court of Appeals for the
Sixth Circuit.

Still, there are sharp divisions
over how broad these protections
.should be. Some critics assert that
the courts have applied them so
svveopingly that the legal system
now favors defendants mul.il>.

For a look at key eriminal-lavv is-
sues and the (l.bate over them —

No unreasonable s, arches. Since
li)i)l,the Supreme Com't hasrilled in
a series of cases that evidence ob-
tained by police in violation of the
Fourth Amendment cannot lie used
in court. To protect people against
"unreasonable searches and sei-
zures," the Constitution ictjitire.s po-
lice to get a warrant from a judge
before invading privacy in pursuit of
evidence. TheJustices have In-hl that
warrantless searches can be made
only hi connectinti with an arrest or
when an object is in plain view.

Police officers complain that the
Court lilts not provided clear and
consistent guidance. For example,
the Justices ruled that officers need
a warrant to search containers in .ut
automobile, and thou just a year lat-
er reversed themselves.

Clitics argue that evidence gath-
ered in good faith should be jdmivi-
ble even if seized in violation of
comt-imind.itcd procedures, De-
fenders of current law say this would
spur undue intrusions on privacy.

Sclf-iiuiiminatimi ban, The Fifth
Amendment provides that a person

fikely in what have come to be regard-
ed as basic American rights.

"Due process of law was the weapon
used against arbitrary, capricious and
unreasonable acts by government offi-
cials,” declare.-, critninal-lavv expert Isi-
dore Starr. “It may permit some crimi-
nals to escape their just deserts, but i:
also protects the innocent. The princi-
ple should not be changed lightly.” O

cannot be compelled "to be a wit-
ness against lhmself." The Supreme
Court ruled in Ihe 1008 case of Mi-
rawl/t r. Arizoiiti that before ques-
tioning suspects, police must tell
them of their rights to remain silent
and to have a lawyer pre'eiil. St-st-«
incuts obtained under coercion
were declared inadmissible, and
some convictions have been over-
turned oil this basis. Asserts Chief
Justice Robert Donnelly of Missouri:
"Tin: Mimtidn rule is an example of
tipping the balance in favor of the
accused."”

Proponents say the procedure
keeps law oflicer.s from abusing per-
sons in custody. "I wouldn't want to
see the third degree come bad
says one prosecutor,

Presumption of iimnrcitcc. Under
English common law, accused per-
sons arc presumed innocent until
they plead guiily or are tiiod and
t-onviclcd. Traditionally, they vvere
seen as entitled to release until Iri-i!
unless there were grounds to believe
Ilicy would Hue.

because many criminals often
i.-nn-init crimes vvliile on bail, hov i v-
er, the trend in Ihe .S has beep !'»
give judges llie power to deny bail | m
suipeet'i- eomideied dangerous to
the community, (evil libertmir.us
oppose such "preventive detention™
as contrary to the presumption-of-
innocence principle.

Other defendants*
widely aceeplr. I

a The Sixth Amendment |ives
defendant the iight to a trial "by m
impartial jury,"

i The I-i*i‘i Amendment ptohib*
its double jeopardy—being tried
move, than once on llu .am e«i-bai

u Under a traditional d'Vliinn >I
adversary justice, wil.ie,; > may tes-
tify only to what they know lira
hand. Hearsay— ecotnibiHul i.ii'nr-
matioii—is iiiadim-. able bec.m- e lhe
other side cannot cross-examine [!
source.

i The "ell-incrimitinlio-i l.an al -i
bars disclosing a defendant's crimi-
nal record In jurors uuhss he
(*homes to testify i:i hi.sOv.o defen-o

right-—ali
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ii's no v/ondar the force in
blue don'tecntch mor V|V\?.\{8i
Their budgets continue to got

tighter end cccisty keees

giving them e::tia chores.

For America’s polce, the rise of vio-
lent crime during most of the last two
d "aclos is only headache No. 1.

I’olice officers are expected not onl”
to collar lawbreakers but perform a
wide array of other community roles as
well, from argument settler to dog-
cutcher. They arc what one chief calls
with pride, “do-cverything guys,"

Vet declining revenues and new fe i-
eral priorities have caused many pe’ice
forces to shrink even its population,
crime volume and paper work swelled.

"Police work used to be a very com-
fortable world in which we did pretty
much what we pleased,” says Minne-
apolis Police Chief Anthony Hon/a, a
2fl«year veteran of law en-
forcement, "lint the pres-
sure of street crime has
changed all that and creat-
ed heavy demands for im-
proved petfnrrnance.”

To meet the challenge, a
new breed of cop has
emerged, far hcltoi trained
than his predecessor of only
10yearsago. The language of
police chiefs now includes
such busines .-school terms as
"cost analysis” and "manag-
ing by objective.” The com-
puter is becoming as stan-
dard a piece of police
equipment as the .08special.

The modern manage-
ment techniques and now
technology have teen graft
ed onto wlial is probably the
most decentralized iaw-en-
forcefnmit network in thu
world, a jumble of overlap-
ping jurisdictions.

Since the first full-time
professional foot patrolman
was assigned his beat in
Manhattan in 1815, five lev-
els of authority have grown
up: Municipal forces, rang-
ing from New York City’s
23,351 sworn officers to any
number of one-constable
hamlets; county sheriff’s
units; stale police forces, of
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ten dubbed "the highway patrol”; na-
tional-govcrnment agencies, of which
the Federal Bureau of Investigation is
only the best known, and many inde-
pendent, specialized police units such
us housing, transit and park police.

Illustrating the potential for chaos in
such a system, an Encyclopaedia Bri-
tanuicu writer created a hypothetical
European who is studying in Galifor-
. picks up a young woman in Neva-
da, brings her hack to campus and
murders her. The investigation could
involve university police, town police,
a county sheriffs office, the FBI be-
cause the criminal crossed state lines,
immigration authorities because the
suspect is a foreigner and, if the wom-
an used drugs, narcotics agents.

The sheer numbers of police uni's in
the U.S. boggle the mind. The FBI re-
ceives annual crime reports from more
than 15,1)00 units large enough to keep
such data. In addition, there may be as

flew York olliccr on his beat. Pressures on police ere mountin'.

‘ I l many as 3,000 smaller
P 0 forces. At the federal lev-
o -

el, there are arined law-
enforcement and investi-
ative officers opei iting in more l'ian
?00 agencies.
Where most Americans live and
work, though, the backbone of law en-
forcement is the local cop, who repre-
sents the overwhelming majority or the
estimated 100,100 sworn full-time
peace officers on duty nationwide. Af-
firmaUve-aclioii efforts have brought
women into law enforcement in recent
years, hut 05 percent of U.S. police offi-
cers are male.
Many people think of police work as
highly dangerous, and there is no
doubt that it can he fatal—about 100
police officers die each year j*i work-
related incidents. Still, ihe law- ,-nforce-
mcnt death rate is about half that
among construction workers, miners,
farm laborers and firefighters.
Police careers would he riskier if offi-
cers spent all their time patrolling (lit:
streets and answering crune-in-prog-
ress reports. In all forces except the
smallest, however, there are other spe-
cial lies to he.staffed, among them traffic
control, detective woik, bomb disposal,
SWAT commando type operations, ju-
venile delinquency, records
and communications.

I The Washington-based

APoIice Executive llcsouich
Forum has found that, as a
nationwide average in

‘i towns of 51),()0U population
or more only 45 officers are
actually on palrol in the
streets out of every 100 on
duty at a given time.

Crirno ilnvj. Oilier studies
have shown that police offi-
cers now spend only about
15 .percent of their time
dealing with crime, llival
demands vary from filling
out reports to handling
complaints about uncollect-
ed trash and answering
medical-emergency calls.

Police always have had to
juggle such diverse duties,
But only recently have they
had to contend with the
shrinkage of budgets that
has come with economic re-
cession, reduced federal
aid—including abolition of
the federal Law Enforce-
ment Assistance Adminis-
tration—and, iu some in-
stances, voter-demanded
cuts in properly taxes.

New York City’s force de-
clined from 27,032 sworn
officers to 23,351 over five

u.c.NEWti &woni.tj itceoiir



Maryland Stat? Police unit evacuates nn Injured person; patrolinr.il writes a trnilic ticket. Pol.ee are only part-time crime ligltlerr.,

years. Philadelphia, Los Angeles and
lloston have all lost personnel, while
ever sprawling Dallas has 1,890 offi-
cers, only 22 more than in 1077.

The average-sized U.S. force de-
creased by nearly S percent between
1078 and 10S1—from ISO to 120 em-
ployes. The rale of serious crime rose
by 22 percent in approximately Ilhe
same period.

The upshot: Hassled cops made ar-
i: t. iu only 10 percent of the 13 mil-
lion-plus incidents of violent crime and
serious properly theft last year. In -
out of 5 cases, the culprits never en-
countered a prosecutor, let alone a Jury
or a jail. The wheels of justice had no
chance to grind.

Although serious crime dropped by 5
percent in the first half of IO,'i;\ the rate
remains so high that iu highcrime ur-
ban areas most reports of lesser offenses
arc filed and forgotten There aren’t
enough officers to investigate them all.

What’s more, prosecutors throw out
a substantial number of arrests for lack
of evidence. Traditionally, police offi-
cers have been rated on tho number of
"cul.ars" they make—not on whether
the charges can be made to stick.

Assembling a prosecutable case takes
skill and perseverance that not every
"llicer lias. Studies have shown that lii
portent of the typical force makes
more than half of the arrests that load
to convictions.

Mew brood. Despite the array of
problems facing lllern, police leadeis in
many areas arc upbeat about the future.

One reason for the optimism, says
(’li.-f Kenneth Medeiros of Itismnrek,
VI.'., a 22-year police veteran, is 'V i
'Tie level of intelligence, ediica'lou
mu.d professionalism lias risen in the po-
II- - community. And the screening
pioivss has improved. Cone is the day
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when you'll line up the applicants, look
Ibr the biggest, meanest one and give
the badge and gun tc him."

In 1969, only 10 states required even
minimum training for police recruits.
Today, all do so, with at least 120 hours
of basic training mandatory every-
where and much more in some states.
Course topics showcase the changing
demands of police work: Crisis-iuter-
vention inethuds, criminal law and job-
stress problems.

I’Veil newer is a drive to make high-
quality work uniform throughout the
country by offering a seal of accredita-
tion to forces that qualify. .Sponsored by
top police-leadersliip groups, the Wash-
ington-based Commission on Accredita-
tion of Law Kiil'mcement Agencies is
field testing about 1,000 prori dures.
The guidelines deal with subjcclssuch as
collective bargaining with increasingly
militant police unions, working with
prosecutors and the courts, and mini-
mizing use of deadly force.

Thu pollce-Inutality issue is a soureu
of strain iu many departments. The
Justice Department gets more than
0,000 complaint!; annually of officers
killing or beating someone without suf-
ficient cause, of which as many as 100
are serious enough to warrant federal
prosecution. Others arc charged in lo-
cal courts or named in lawsuits that at
times lead to ig damage verdicts.

Law-enfoicement leaders insist that
the brutality problem is waning.
Whether this is true or not. a warier
breed of cop clearly has come on lliu
scene. In Passaic Township, N.J., for
example, police videotape booking
procedures—and let tile suspect know
it, Several officers record all potentially
tense street encounters with pocket
tape recorders. "In many places," com-
ments Passaic Chief Howard llunyon,

"people sue the police for just no rea-
son. In our area, the police arc stat ting
to sue such people hack."”

Police work i. being sticnglliened by
ic ofcomputers for paper work and by
division-"I-labor cooperation among
neighboring outfits, A small town unit
might patrol on its own but use the
.sheriffs computet and ambulances.

Above all, however, law officers are
striving to revise the police-communi-
ty working partnership that preceded
the crumbling of Ihe inner cities and
the shift from loot patrols to squad cars
that occurred in the 19'50x and I")W)s.

"Mot our Job nlorto." In towns small
and large, citizens' are being asked to be
llk*eyes and ears of the law--indi\ ideal-
lyor through watch groups—and to look
out for each other as well. One example
is the growth of telephone networks
among senioi citizens, Says lli.anari k's
Medeiros: "We're going, back to the pub-
licand saying, 'Look, folks, this isnot our
job alone. We're the professional'., but
you've got to help.”"

Police are reeking to re establish
themselves in community life, aiming,
as Houston's Uiiiof Lee brown puts it,
“to utilize the concept of the foot pa-
trol in a motorized 'Vay." Houston, 'ike
some other municipalities, isdecent nil
izing its force, giving patrol officers
long-term assignments to parlinil.u
neighborhoods and requiting them to
hone up on local problems and build a
network of contac

Leadersoflawoi teem.ait><astart
lias been made toward blending now
techniques and old-time enthusiasms.

Vet the outlook lemaius uncertain as
the modern cop struggles to be crime-
fighter, watchman, psychologist and
"Mr. Kix-It" all wrapped into one—
while the police share of public ieve-
nues grows smaller and smaller. O
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Most district attorneys ere
the courtroom crusaders they
r.io depicted to be. But the

job has another cido that in2

public knows much tess about.

The nation's prosecutors, stung by
charges that they bargain justice away
in the back rooms of the courthouse,
are experimenting with new ways to
crack down on criminals.

These 1S,000 lawyers perform one of
thu most powerful, but least visible,
roles in the justice system. As Prof.
James Vorenberg of Harvard Law
School puts it: "The fate of most of
those accused of crime is determined
by prosecutors, but typically this takes
place out of public view.”

Although the arrests police make
and the sentences judges impose get
most ol the attention, it is th< prosecu-
tor who decides which cases go to
court and what law violations are cited.

Crand juries—citizen panels that re-
view criminal cases before they arc
filed—evolved centuries ago as a check
on prosecutors' authority. Hut they
rarely have served that purpose well
and nowadays are used routinely in
only half the states.

Violations of federal law range from
such white-collar crimes as tax evasion,
fraud and bank embezzlement to drug
peddling, kidnapping and racketeer-
ing. Tliesi iiiliactions are prosecuted
by 'M U.S. attorneys around the coun-
try—appointed by the President—and

V..
\

by 1,900 assistant U.S. attorneys
and neatly -100 Justice Depart-
ment lawyers, who are based in
Washington, D.C,

Hut most offenses, fron murder and
other violent crimes to sh splitting, are
prosecuted in state courts ty sl ue's or
district attorneys, who are dected by
the voters.

DA's arc the most political figures in
law enforcement. The job sometime - is
a springboard to higher office and just
as often is fought oxer by rival political
factions determined to prevent investi-
gations of themselves or their allies.
"The biggest myth about prosecutors is
that they charge people for malicious
reasons," according to Dean John Jay
Douglass of the National College of
District Attorneys. "I'm more con-
cerned about what they don't do—by
failing to investigate or dismissing
cases—than what they do."

Of the some 2 million serious crimi-
nal cases filed each year, not lcaseino
actually goes to trial. The others end in
dismissals or guilty pleas. Critics charge
that prosecutors all too often settle for
pleas to lesser charges than the offense
warrants.

Typical case; A mugger gravely in-
jures his victim and is charged with
both robbery and assault. A prosecutor
agrees to drop the assault count if the
suspect pleads guilty to robbery. That
avoids a trial but also reduces the maxi-
mum penalty—a result that max anger
crime victims and others.

For their part, many prosecutors as-
sort that the large volume of cases
leaves them no choice but to plea bar-
gain in many instances. Other DA’ say
plea bargainin' is appropriate only ifa
prosecutor discovers tltit lie can't
prove an initial charge. “The public
lias the notion that prosecutors are giv-
ing away the store, hut it’s not true,"”

A big part of prosecutors’work Is outside court, supervising gathering of evidence.
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says District Attorney Edwin
Miller of San Diego. "And if

1 anyone docs go too far, lie must
answer to the voters."

The public image of prosecutors is
largely shaped by television programs
and the movies, in which they are por-
trayed battling defense lawyers in
court. That is part of theirjob, but most
of their work is behind the scenes,
overseeing the gathering of evidence.

In the past, district attorneys often
wailed for police to come to them with
proof of wrongdoing. Then they
tcached a decision on whether a ease
was worth taking to court.

Today, prosecutors increasingly in-
struct detectives on xvhat evidence is
needed to win in court. In complex
cases, they supplement police with their
own investigators. Says Los Angeles
County prosecutor John Van de lvarnp:
"We can’t rely totally on police. We end
up picking up the ball in many cases."

Target: The hard cora. Simulta-
neously, district attorneys tire stepping
up their efforts against "career crimi-
nals"—those with long records who
commit numerous crimes.

U used to be that chronic criminals
often were out on Ltil committing new
offenses while their cases moved slowly
through the courts. This still happens
.sometimes, but prosecutors those days
tend to assign such cases to their best
aides, with instructions to handle them
promptly. "We're getting these ca js
to trial within two months,” says Dis-
trict Attorney Harry Comiick of New
Orleans, who adds that the pursuit of
repeaters is prompting judges to im-
pose stiffor penalties.

Prosecutors also are addressing the
long-neglected problems of victims
and witnesses. As cases are delayed
time and again—often on the day they
are scheduled for trial—witnesses and
victims who ha/e dutifully reported to
court sometimes become frustrated
and refuse to participate further.

To avert this, many prosecutors have
set up units to inform those interested
in a case of its progress. Some DA's also
listen to the victim's version of a crime
before making a plea agreement xvilli a
suspect. "Prosecutors are becoming
champions of victims’ rights, and our
image is improving,"” says Louisville
prosecutor David Armstrong.

While these and other techniques are
making life tougher for criminals, pros-
ecutors are sure to remain under lire.

Comments State's Attorney Andrew
Sonner of Montgomery County, Md.:
"'m this job, your enemies accumulate.
You investigate someone; yon refuse to
fix parking tickets; police object when
you charge them ’.illi brutality. l-rose*
cutors will always be u.:dor pres-me." ID
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Despite scientific "proof that it can-
not Hy, tho bumblebee doos. So, too,
tho jury system: Hy logic, it shouldn't
dcli\. rjustice, hut it usually does.

"Why should anyone think," asks for-
tnoi U.S. Solicitor General Erwin Gris-
wold, "that 12 persons brought in from
tin: street, selected, in various ways, for
their lack of general ability, should
have any special capacity to decide
c. .tlmversios between persons?”

Vet much more often than not, most
observers agree, when jurors are left to
apply their experiences and common
sense to the evidence presented to
them, they render as impartial a brand
of justice as is humanly possible.

Trial hy jury is "uarantecd hy the
Sixth and Severn It Amendments to the
Goiislitution. Hut the system isn’t fro-
zen iu an 18th-century mold.

A growing reform movement is cas-
iny many strains, helping to bring "12
good men and lrue" into the modern
era.

Jury service can he an ordeal. Jurors
mu it endure a tedious and intrusive
selection process, sit bemused hy law-

s’ legerdemain and benumbed hy
j" a«w hocus-pocus, and then some-
how -,;fi the facts and return what may
Well he an unpopular verdict.

M ae than 3 million citizens a year

summoned for jury service. Some
“ft "mduty for several months, hut the
tu nd K toward the so-called one-day,

".ii system: Jurors who aren’t so-
ivtli d go home after one day; those

v o
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who are chosen serve forjust one trial.

The old key-inan system of calling
only community leaders has been
largely abandoned in favor of random
lists compiled from voter and tax rolls,
telephone books and car registrations.
Many potcutial-juror lists are comput-
erized, hut some counties still draw
numbers out of a barrel.

Not always a dozen. The number 12
is no longer .sacrosanct in civil cases. As
few as six jurors now are used in many
trials, and 31 states allow less-than-
unanimous verdicts.

The citizens summoned arc, in a
sense, on trial, not for any crime but
for their attitudes and prejudices. In
what is known as voir dire—old French
for "to say the truth"—jurors not ac-
cepted hy the prosecution or the de-
fense are excused cither for cause, or
without explanation, up to a limit.

In these choices, lawyers long have
relied on ethnic stereotypes and scut-
of-tlic-pants hunches to a degree. To-
day, however, the emphasis ison more-
sophisticated selection techniques.

Firms that specialize injury research
for lawyers use such tools as “micromo-
mentaric.s," fleeting changes of expres-
sion that indicate whether u potential
juror is lulling the truth; "alpha fac-
tors," which indicate juror assertive-
ness, and trick questions to spot hidden
biases.

Elaborate shadow juries, chosen for
their similarity to the real jury, observe,
the trial and each night Iced hack their
impressions to the lawyers trying the
case.

Lawyer Hobert W Manley says simu-
lated opening arguments befoic. surro-
gatejurors liel| "d win a 1.8-hill.on-dol-
lur antitrust judgment in 1980 for his
client, MCI Cor.iimmivalions Corpora-
tion. against AT&T. The aw. rd was the
largest antitrust jury verdict in U.8. his-

tory. Manley and associates honed their
case hy watching the practice jury de-
liberate behind a see-through mirror.

Research for.the rich? Many law-
yers see jury research as just another
aid to winning cases.

Hut critics say al! the psychological
poking into jurors’ backgrounds in-
vades privacy, smacks of unconstitu-
tional manipulation of the justice sys-
tem and, because of the costliness of
such a process, tends to favor the rich-
er side in a dispute.

What’s more, jury selection now can
take almost as long as the trial itself. In
one California murder trial of three de-
fendants, it took five months to ques-
tion more than 230 potential jurors in a
screening that filled more than 18,000
pages of transcript. The trial took sev-
en months.

Jurors’ability in complicated cases to
understand the issues and render in el-
ligent and impartial verdicts is increas-
ingly being called into question. In En-
gland—the birthplace ol the jury in the
Middle Ages—and in many other coun-
triesjuries have been abolished in most
civil cases for this reason.

The Supreme Court so far lias re-
fused to decide whether some cases are
too complex to he decided hy a jury.
But Chief Justice Warren Burger has
commented that "it borders on cruelly
to draft people to sit for long periods
trying to fope with issues largely be-
yond their grasp."

Other experts are not so sure. "We
currently know little about the capaci-
ty of juries to evaluate rationally lhe
evidence in complex cases or about the
capacity ofjudges toto the same," says
Hirhord Lempeil of the University of
Michigan,

hi their classic study, Thr American
Jury, Marry Kalvc ,Jr., and Mans Zoi-
scl of the Univeis ,y of Chicago found
that in about 80 percent of the crimi-
nal and civil cases examined, judg.es
agreed with jury verdicts. In ci\ il cases,
juries were only slightly more generous
with damage awards than judges.

Unpopular jury verdicts, such as the
insanity acquittal of John W Hinckley,
Jr., Tresident Bengali's assailant, fuel
critical scruliny of the system by the.
public and press. Nonetheless, an abid-
ing, almost mystical faith in a jury of
one’s peers is deeply rooted in Ameri-
ca. In the words of the .ate Judge
Frank W. Wilson of the U.S. district
court in Chattanooga;

"For centuries now, the institution of
the jury has helped assure English-
speaking people all over the world that
they got the kind of justice they want-
ed, and not just the *orl ofjustice that
the experts thought was good for
them." |
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Judges, who serve as ihe con-
science of the justice system—
setting its lono ar.d shaping its
.ground rules—typically reach tho
bench with a helping hand from
politicians. Hut once, installed,
they are hard to dislodge.

At the federal levci, the 132
appeals and 513 dixtrict-conrt tri-
al judges are nominated by the
President and must be confirmed
by the Senate. Most are recom-
mended by home state senators,
who if they are of tiic President’s
party have what amounts to a
veto over nominees.

After clearing these hurdles, a
federal judge acquires unique job
security. Only impeachment und
conviction by Congress can re-
move him—a rare event that has*
not occurred since 1936. A 19S0
law increased thejudiciary’s pow-
er to discipline its members
through such steps as suspending
ajudge’s right to hear cases. The
power of federal judges is broad:
The Supreme Court reviews few-
er than Lpercent of their rulings.

In the states. Selection and du-
ties of the stale and local
judges vary widely. All states have
supreme courts, 30 have interme-
diate appeals courts and all states
have trial courts. Most cities have
courts limited to citv-luw infrac-
tions, mostly traffic cases.

When the nation was founded,
most state judges were chosen hy
governors or legislatures. Hut hy
the 18311s, says Larry Herkson of
the American Judicature Society,
“people resented that property
owners controlled the judiciary."

in the decades that followed,
most stales made judgeships elec-
tive and many judges soon came
under lire as "political machine"
candidates. States then began
shifting to merit systems in
which judges are cho .eit hy gov-
ernors hut go before voters peri-
odically for a yes-or-nt vote.

Today, judges are elected in
about two thirds of ihe slates,
and appointed in the remainder.

Although all states have agen-
cies to discipline iniiibehuv'ng
judges and recommend removal
m extreme eases, it usually lakes
blatant or repeated wrongdoing
before a judge is misled.
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A cop on the bent palms an apple
from a grocer's bin. A prosecutor
snares a campaign donation by ignor-
ing evidence of a politician's crime. A
judge pockets a bribe to let a defen-
dant off easily.

Despite the rectitude maintained by
the majority of public servants, corrup-
tion small and large does reach into the
justice system at times.

Police. From every sign, the prob-
lem is greatest with the police. Patrol
officers and detectives come into daily
contact with the seamy underside of
society, where the itch to make a fast
buck can be contagious.

A drug dealer caught with his mer-
chandise, for example, might offer offi-
cers valuable narcotics under the table
not to book him. More often, lhe effort
is lo buy permanent insurance against
arrest. The Mafia and other orgnni/.ed-
criuic elements try to shield their gam-
bling, drug-selling and prostitution
rackets hy putting cops “on the pad”
for regular payments.

This type of police corruption—an
old story iu the big cities of the Fast
and Midwest—now is a growing con-
cern in the .Southeast, whore a llood of
illicit drugs is coming into the conntry.

hi perhaps the most thorough probe
of police wrongdoing ever, conducted a
decade ago in New York, the so-called
Knapp Commission found ’corruption
to be widespread.” The panel de-
scribed two kinds of violators: “Meat
eaters,” who "aggressively misuse lwir
police powers fir personal gain,” and
"grass eaters'," who "simply accept the
payoffs that the happenstances or po-
lice work throw lheir way."

In a Yale University study of police
officers in llo>lon, Chicago and Wash-
ington, D.C., about 2() percent were
seen breaking the law or admitted that
Ilicv do so. Typical offenses: Accepting

money or goods from a
business in exchange for

( better protection and
V overlooking minor infrac-
| - lions; taking bribes to void
y traffic tickets.
\ . Judges. Like tlv- police,
ul . judges can use their power

~ for personal gain. In one
iecer.t case, a Washington,

D.C., judge was found

guilty of accepting free

moving services from a

firm after dropping hundreds of traffic
tickets the company had accumulated.

Peter Corur/i, a New Jersey trial
judge, recently was convicted of receiv-
ing $22,000 in bribes for releasing one
convict from prison and giving another
probation instead ofajail term. Coru/./i
was sentenced to five years in prison
after the verdict, which he isappealing.

Improper influences can creep into
judges' lesser duties, too. State judges
often must run for re-election, and
much of their campaign aid comes
from lawyers who expect in return
such favors as allowing them delays in
filing court papers.

Prosecutors. State’s or district attor-
neys, themselves elected officials, also
can be tempted to breach the law for
money or political favors. They have
wide discretion in pressing—or drop-
ping—investigations, and most of the
decisions they make arc not put on the
public record.

Illow common abuses of this power
are, no one knows, because prosecu-
tors' decisions are seldom probed. Oc-
casionally, wrongdoing comes to light.
In one case, a Michigan prosecutor was
convicted of embezzling money allo-
cated for paying informers and using it
to buy a house.

Corrections officials, Prison guards
and probation and parole officers are
subject to bribery attempts by inmates
and others wanting special privileges.
In Westchester County, N.Y., two stale-
prison employes pleaded guilty in mid-
19s2 10 taking bribes for permitting
drugs behind bars.

Law-enforcement authorities have
stepped up efforts in recent years lo
clean up corruption within their own
ranks. A special staff of the New York
state attorney general's office has suc-
cessfully prosecuted several hundred
police officers and other justice offi-
cials. The U.S. Justice Department's
publie-iiitegrity section has pursued
charges of corruption in law enforce-
ment around the country since 1976.

The result: Most experts believe
there is less crookedness in law enforce-
ment today than in the past. Yet with
power spread so widely, corruption will
never be stamped out entirely. O
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Lock ’em
key!

Crudely put, that increasingly is the
rallying cry in an America fed up with
violent crime.

The idea that criminals can be re-
formed into law-abiding citizens is
waning after holding sway for almost a
century. Edging it out is the urge to
punish for the sake of punishment,

Legislators in state after state, an-
gered by the many ex-convicts who re-
turn to crime, have been enacting
mandatory prison terms, judges are
handing nut longer sentences on their
own. “There’s a lot of pressure to make
llio! system swift and harsh,” saj s crimi-
nologist Sheldon Messinger of the Uni-
versity of California.

The result: America’s prisons arc
bulging with nearly 100,000 convicts,
double the total of a decade ago. The
U.S.—with one of the world's highest
rates of violent crime—also has one of
the highest incarceration rates.

No one suggests the country isreturn-
ing lo the harshness of the colonial peri-
od, when a person could be hanged just
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century, when Americans invented the
penitentiary and, in the words of Thom-
as Murton, a former Arkansas prison
warden, "It was assumed that there was
an equation between sin and crime.
. Inmates were isolated lo reflect on
their evil deeds until they 1S
became converted.”
Still, the mood today
has n: vre in common with
the 1700s and 1SOOs than
with the first two thirds of
the 20th century, when

“rehabilitation” was the
gospel of penologists.
That school became en-

trenched between 1000
and 1020 as most states
created systems of proba-
tion and parole. Even
now, despite the crack-
down, these systems su-
pervise three fourths of
the 2 million persons un-

der ajudge’s sentence.
Instead of serving time
behind bars, offenders on
probation or parole hold
jobs or go to school while
reporting periodically lo a
court official. The reasoning is that this
helps them adjust to society’s pressures
nnd makes them less like'v to return to
crime than would spending idle time
in prison with hardened

criminals.

Probationers avoid pris-
on altogether. Parolees
arc released early; lo ease
their transition lo norm 3
life, many live for a while
in halfway houses in resi-
dential neighborhoods.
Those caught breaking
the law or associating
with ex-convicts usually
are sent hack to jail, and
may forfeit a chance for
such special treatment
again.

Studies show that up to
25 percent of probation-
ers and parolees arc ar-
res'i-d lor new crimes.
Defenders of the rehabili-
tation concept see that as
a tolerable success ratio.
Critics see it as proof the
system is still too lenient.

As for lawbreakers who
do considerable jail time.

Arkansas inmates on the
giving way to punishment more anrJ more.

only a small fraction get much

job training or education while
l..- A behind bars. Most prisons do

not provide much of either, and
many prisoners are not interested in
conventional forms of self-improve-
ment, anyway.

Many inmates are in no sense reha-
bilitated when they leave prison. Re-
cidivism—crime by former convicts—
cannot be measured precisely, but it is
substantial. The New York-based Caim-
inal Justice Institute reports hat about
one third of prisoners have served time

"hoc lino." Rehabilitation Is

previously. But some experts believe
the true rate of repeat criminality may
he 70 percent or more. What tho offi-
cial figures do not show is how many
persons return to crime after one con-
viction hut are never caught again.

Increasingly, the view of many
judges and other experts is that the
best way to cope \ ill) recidivism is
simply to keep criminals in prison—
and off the streets—Ilonger.

Yet there continue to be widespread
disparities in .sentences. Because each
of the country’ 28,000 judges has his
own idea of justice, of 3 persons com-
mitting similar offenses, | may he put
on probation, another may got a short
prison stint and the third a long stay in
ousted).

In man.’ states, .stretches in prison
vary hy location. In a city where rob-
beries are common, ajudge might send
an armed robber away for 10 year:;;-the
same crime occurring rarely in a rural
area might bring 35 years.

Such apparent inequities feed public
cynicism and exacerbate prisoners’
feelings that the world is stacked
against them—feelings that can ex-
plode in more antisocial acts later on.

Bolls consistently find that Amcii-
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cans believe the courts are too lenient
in imposing sentences. Judges respond
that the public typically knows only
the facts of a crime and that jurists, in
setting a penalty, must also take into
account reports prepared by court offi-
oi ils on defendants' backgrounds.
lhopelled by public indignation,
many state legislatures in recent years
have narrowed the discretion permit-
ted judges and parole boards. Nine
states have adopted so-called determi-
nate. sentences, which specify in ad-
vance the amount of time to be served
and bar early release. Another ap-
proach, sentence “enhancement,” used
in -Hi slates, require *judges to give
longer terms to rep at offenders. In
some jurisdictions, an extra penalty also
attaches to the use ofa gun in a crime.

Two states, Minnesota and Pennsyl-
vania, have adopted sentencing guide-
lines that tell judges what penalty to
impose based on facts about the crime
and the defendant.

Nationwide, partly as a result of such
laws, the average time that convicted
felons spend behind bars has risen to
23 months. That average would he lon-
gi.-i if more cells were available. But
lengthened sentences and stepped-up
prosecutions have crammed prisons lo
overflowing. Parole hoards must serve
as ti "safety valve" at times—releasing
inmates early just to make room for
new prisoners.

my.'cordingly, most inmates do far less
prison time than what isannounced by
judges. In many states, one third of a
term is riutincly chopped off if a pris-
oner commits 110 serious infractions
while in custody. When other credits
are taken into account—such as sub-
tracting time spent in jail awaiting Iri-
al—a person with a "life, sentence" can
lie free in less than 10 years.

Rod check. About 90 percent of to-
day's 100,000 prison inmates are in
slate i ..slitutions; the remainder are in
leder., lockups. Based on the view of
corrections experts that inmates should
have (i0 square lei I of space each, the
nation's prisons are overcrowded hy
more than 100,000 persons.

That doesn't even count the 90,000
inmates serving one year or less in lo-
cal jails and some 70,000 suspects
housed there while awaiting trial.

Congestion and other poor condi-
tions have prompted courts in 31 states
to Older prison improvements. But ef-
ioi Is to keep ii]) with the inmate surge
are falling .short.

The 90,000 cells either under con-
struction or on the drawing boards will
not he enough to accommodate newly
arrived prisoners, let alone to reduce
overcrowding. Occupancy in what one
defense lawyer calls "the crossbar ho-
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tel" jumped in 1981 by -40,000—more
than 12 percent.

Providing adequate prison space
would cost several billion dollars, and
there’s 10 sign that either legislators or
the voters are willing lo foot the bill. A
Gallup Poll shows that 57 percent of
Americans think their states need
more prisons, yet only 49 percent
would raise taxes to pay for them.

Fingering “heavy hitters." Many ex-
perts doubt that the answer to the
crime wave is more prisons, anyway.
They say what is needed isa more co-
herent sorting out of who
should he sent to prison
and who should not be.

"We must make sure that
the heavy hitters go to
prison but that the light-
weights get probation,”
declares Brad Smith of
Ihe National Council on
Crime and Delinquency.

Some criminologists be-
lieve the stillest sentences
ought to go to persons
who have the earmarks of
“career criminals." Such
things as a history of drug
abuse, juvenile delin-
quency and a poor em-
ployment record suggest
a likelihood of future law-
breaking, they say.

Criminals who were
considered to be better
bets for rehabilitation
would he placed on probation, which
costs only one tenth of the more than
$10,01)0 needed to house a prison in-
mate for a year.

Critics ol this approach argue that 110
one can accurately predict a person's
behavior and that lo base sentences 0ll
sociological theory is unjust, They con-
tend that respect for the law is under-
mined unless people arc punished
evenlmndedly for their infractions.

Hehabililation efforts have not been
abandoned. Prison-induslry programs
are being expanded so that at least
some inmates can repay more of the
costs of their cure and possibly provide
restitution lo their victims. Iven so,
many convicts emerge from the peni-
tentiary more disposed than ever to
commit crime.

Experts predict that die moves to-
ward more punitive sentences und bet-
ter rehabilitation opportunities will
continue simultaneously, limited by
the tax money available.

“Legislators are earning up with
patchwork solutions to sentencing,”
says Hubert Cushman of the Sacramen-
to-based American Justice Institute.
"They want to banish criminals, but
they don’t want to pay for it." O

v3id I

Opinion polls show a majority
uf Americans believe that mur-
derers—in extreme ca-es—ought
to Le given a dose of their own
medicine.

Yet few of the more than 1,1)33
pars :n.. under sentence of death
rre likely to bo executed soon
Ih-. ai;.,e of fierce l:gal wrongin'.;*,

mi mo-,' than five ilragh-
iow inmate.; have been
pul lo (la th .since 1937.
C-ipit.il punishment has
had a checkered history in

Amo: starting in coin
nial d. v,h;nanumbv
nf crimr. ranging fr n

mu"b’; to vitch'Tult were
ham,hot offenses. In the
late 159!. mid early 1HO'"-,
various ) islcta mol-
ishad ill," death penalty as
bein'; too harsh. But by
the 19.Vi;, many stilt's had
restored it, and for r time
almost 209 wore being cv-
eented e.tch year.

In the 1939s, the civ!-
rights movement w; sgal
vanir si into action ev-
idence that blacks wv.
bringi e.n.enled inc.-'. oi-
ten U i vbites Onntuiil-
ting similar crirrt s. A legal dtaci;
was launched, mid in 197". the
I--promo (,'onrl held llet! Imov
glt, which edone has accoird. !
lor nearly 1ll percent el the 0,01
U.S. e'.ecn.it>v; in the last 50
years, had violated the O.n.aitu-
tinn's han i<n "i rue! and unusual
pMnislmicrt." The ruling slruel:
down all statedouli-peually law;..

Though Ihe justices split, iu 11is
and later cases, the iiimirily
holds Ili.a! the d nth pen.4t; is
constitutional if imposed in a
consistent and nondi:.. riminnb ry
manner for tvuly heinous crimes.

At present, there is no federal
death statul”, but since ihe
Court’s ruling, 37 slates have
adopted new laws allowin'; i. pi-
Ikl punishment for murder. S'o.nn
also peri,.it it for aggravated r .pe
or kidnapping.

Death-row imnates seek to
prove that even tile revived sh'l-
ules are unfair. Many prisuoers]
appeals, how ever, sl'ooxp -clod in
be exhausted in a few year:;—per-
lijpsiiiil'whim; tho big,ge { round
nfexecutions in a half cenlorv.
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Loss of f.'isOom, ovsrcrov/ding, br.d food
Iv.dangsrs bsSiind bars mr.ico convicts
sngry siicocio'y. But a closs-isp loo!: at

t’vo prisons shows how improvement of

conditions can dampen resentments.

WARTBURG, Tenn.

Tho man who murdered four people in what lie calls "a
small reign of terror” has a key to his own cell.

The man who blew off his neighbor's foot and then
hashed him in the face with a shotgun butt is treated with
respect by his guards.

The man who burgled pharmacies to get drugs can gripe
about prison life, and the warden listens.

Here, in a green valley hugged by the high hills of East
Tennessee, is the Morgan County Regional Correctional
facility. If there could he such a thing, tin would be a
prisoner's paradise.

lleli is on the other side of the mountain, a fortress of
stone and steel called brushy Mom tain State Prison. The
two penitentiaries are just 2 miles apart as the crow flies, t)
mili-s by winding country road and half a century in terms
of how criminals are treated.

There are murderers, rapists, thieves and child molesters
in hath facilities. Vet one offers a modicum of hope that
some criminals can be rehabilitated. The other issimply a
place for punishment.

"brushy," as the convicts call it in tones of awe, looks,
smells and feels like a zoo for humans, behind its 20 -foot-
high stone walls, topped with guard turrets,
concertina wire and 2,300 volts of electricity,
ar<- cells in use that, though soon to be im-
proved, have been ruled unfit for human habi- . .
tation by a state judge. A visitor is led under
close escort through cellblocks, shoes crunch- I
ing scraps of food that the prisoners have tossed
on.: the corridor through their steel-barred
doors. Kept paired in narrow cells stacked four I
high on each floor and reached by catwalks,
men bear the marks of close confinement— X
nearly every one has a hlaelc eye or a puffed lip,
cuts, bandaged hands or crudejailhouse tattoos.

They look at the passing entourage in the man-
ner ofcaged creatures, with flat, blank stares or
sidelong glances. Their silence is palpable.

Plotting in solitary. Only in the solitary

block do the inmMus show spirit. Here, seven
enon call out jeers about their starchy dinner:
(rilled cheese on white bread, corn bread,
beans and slaw. An escort says that these men,
all white, got a pistol into the prison and shot
two black inmates to death last February.
How they managed to got a weapon into a
ina.vinuiin-security prison is unknown. An offi-
cial shrugs: "They've got hours and hours to sit
there and outthink you."
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Still, there has ue\er been a successful
escape in the seven years that brushy Moun-
tain has been a maviimun-security prison.
James Earl bay, the assassin of the Rev. Mar-
tin Luther King, Jr., somehow got over the walls in 1077
and again in 1979 but was recaptured and finally trans-
ferred to the main state prison in Nashv ille. There are only
a few ways out of brushy: Die, do the time or do good.

With a record of good behavior, even a murderer in
Tennessee may win transfer to a mrdium- .ecurity prison
such as Morgan County, where most inmates are young first
offenders serving time for nonviolent crimes.

Campus life. From the road, tho Morgan County prison
looks like a high school with few windows. The warden,
Otic Jones, likes to call it a "campus.” Inside a 17-acre
compound surrounded hy a lU-foot-high chain-link fence
and arranged in a circle are Hi dormitories that house about
25 men each. All but a few inmates have private rooms
with toilet, washbasin, dusk, wardrobe and bunk. They can
look their own rooms during daylight hours.

A man can belter himself here—if he's ambitious and
lacking in basic skills. There are classes that lead lo a high-
scliool-ecjuivalency diploma. Also offered are state voea-
tional-school certificates in welding, masonry, smull-cngino
repair, building trades, plumbing and electricity, wood-
working and food services. Correction Department officials
say they have a good record of finding jobs for those who
earn the certificates.

Still, the atmosphere of this institution reeks of servitude,
not scholarship. To be inside tho compound is to feel less
than a man. The prisoners' rooms are hardly bigger than
closets—7 by 12 feet—with hare concrete Iloors and cin-
dcrblock walls. At the dining ball, prisoners are given plas-
tic forks with which to eat slabs of tough, unidentifiable
meat. There are no plastic knives, the warden says, "be*
cause they just take them to their rooms to eat peanut
butter."”

Four times a day the men must stand like children for a
head count, and be prepaicd to submit lo a frisking al any
time. There is a correctional officer for every four prison-
ers. Around the perimeter are three guard towers, each
manned by an officer with shotgun, rifle and pistol. Outside

Voo,

At Brushy Mountain, bit, prisoners art) locked two to a oil, vvhtb at naarhy
Morgan County the Inmatca nro frea to rningla In their chirnltorbj.

X I f




the fence is a kennel with
four bloodhounds. Most of
the inmates pass their days

at hard laborunder armed
guard, lending crops or i
chopping wood on the
prison's surrounding 1,G00
acres of farm and forest.

The effectofsuch alifeis
evident in the men’s man-
ner. And. it isodd. Here are
+121 leadened men, whose
standing among fellow
prisoners is based in part
on dangerous misdeeds
they committed on the
outside and on their will-
ingness and ability to fight
for themselves on the inside. Unt faced with a visitor from
what they call "the free world," they are diffident, uncertain,
even shy. Handshakes are quick and soft; eye contact is brief.

Look nt reality. To go among them is to lose some notions
absorbed from TV cop shows and old James Cagney prison
films. At this facility there isa degree of courtesy between
guards and convicts, who sometimes exchange greetings
and smiles. Convicts questioned say |hey accept responsi-
bility for being jailed. Only once does an inmate approach a
visitor with a tale of innocence: "Got me iu here for six
years for car theft and forgery, and that forgery charge is
wrong because | can't read or write,"” says a wispy-thin
youth with tears iu his eyes. Then he adds, “l get out of
here tomorrow, They’re sending me to the nut house."

More common is the response of French Price, who says,
"l should have gotten something for what | did.” Price is
serving a three-to-five-year term for what he did alter, he
says, a man tried to lure his daughters—then age Nand 9—
into a car. "I took matters into my own hands," says Price.
"l went to his house and he opened the door and I slut him
with a double-barrel shotgun, blew his right foot off. His
left calf, loo. I wasn't drinking, wasn't trying to kill. 1
wanted him to suffer. He lay there on the porch and !
smashed Ius face with the gun Initt. His folks came out
crying, and | said, 'Shut up or I'll shoot him again." After he
cried |hr a while, | told them, 'O.K., now you can call the
ambulance.'Then Isat and waited for police."”

In a stunned silence that meets this account, Price
searches his cell for a petition lor parole that he says has
been signed by all the guards. It describes him as "mature,
respectful and of a good nature. !lo does not cause any type
of trouble and is not easily provoked."

Plenty ol room. Violence, in fact, is ran; at Morgan
County because, inmates and the warden agree, it is not
overcrowded. Designed to house '100 men, it seldom has
more than DOabove that limit. In the two years it has been
open, officials say, there has never been a knife fight. In
early September a woman counselor bore was held hostage
for 0 hours hy a prisoner armed with a sharpened nail fixed
to a toothbrush handle. Shu was freed when taetical-squad
officers burst into her ollicc and overpowered the man,
who is serving 20 years for murdering a little girl. A week
later, the other prisoners were still gritting teeth over the
incident; The counselor is popular, and baby Kkillers and
child molesters are outcasts in prison society. "We'd have
stomped him," said one convict. The inmates say racial
tensions are low and homosexual rapes just don't happen.
"It's because there are no blind spots in this layout where
they can grab you," says an inmate. "It's because | can put
my thumb on the bullies," Says Warden Jones.

The warden monitors prisoners’ complaints through
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Medium-sccurity convicts nt Morgan County work under unr.ed guard
to build a shed at kennels of bloodhounds used to track escapees.

monthly meetings of the
inmates’council, made up
of one prisoner from each
dormitory chosen by his
peers, “hut the most im-
portant things are ig-
nored," claims a former
council secretary, W. Da-
vid Smithe. Among his
gripes: TV reception is
poor because the prison's
antenna is too short to pull
in signals over the sur-
rounding mountains; pris-
oners offer from gastroin-
testinal disorders because
food trays are often dirty.
The warden says lie is try-
ing to get cable TV, and adishwasher will be used soon wlsena
venting system can be installed.

"You want to know what it's like here?” asks Smithe, a
burglar doing 10 to IS years. "It's to become totally depen-
dent again now you arc an adult. From when and why you get
upin lliemorning lowhen and what you eat, decision making
is denied. You can't control your own health, your diet. In
broad terms you are reduced to nothing.

"Not a moment here you don't feel some tension—a
word, a glare, a move. You’ve got some primitive individ-
uals here, liven if they're young, they're dangerous. It's a
lie that prisons are schools for criminals, that a youth going
iu is learning to crack a safe. Hut what does occur is a
learned willingness lo commit crimes that were beyond you
before prison. It’s a state of mind that's learned. That's what
makes people here dangerous.”

The man with the most dangerous record here is liin,
who says, "I was an animal. | should have been executed,"

Anonymity pica. Jim doesn't want lo be. further identi-
fied "because a certain community would scream if they
knew | wasn't doing hard time." Kidnapping, armed rob-
bery and two double murders in 1970 got him a 31>i year
sentence. With time off for good behavior, liejokes, "I'll get
out in year 2121."

Hut Jim now is a model prisoner, cited hy the warden as
an example of how one with the right attitude can rehabili-
tate himself. While doing his time, lie has accrued three
years of college credits with a 4.0 average. He is writing a
novel, working here as a teacher's aide and using his consid-
erable wit to hold his classes’ attention. Instead of leaching
Illiterates to read, "See Dick and Jane run,"” he offers lines
like, "See Trigger Hates kick the warden."

His years behind bars have made him ajailspun penolo-
gist with an insider's view of how to rehabilitate criminals.

"Do contract sentencing,” he argues. "Set goals for a
prisoner when lie comes in, that he will earn lime off for
getting so many years of education, for working in Alcohol-
ics Anonymous, for self-improvement programs. Now yon
get good time for nothing, Just for not making (rouble.
There’s no incentive.

"We don't have prisons run by sadists," he says. "What
we have arc prisons run by people who are totally apathet-
ic. The public must remember that 97 percent of all men
who enter pens return to the free world. If we have guards
calling us names, bad food, poor medical treatment, there's
nothing we can do about it here. So when we get out, some
innocent member of society suffers for the anger we bottle
up in the pen. | came out of prisons in Indiana and Kansas
truly vicious. | haled everybody and myself. | look oil on a
small reign of terror. That's why the free world should e.iro
about what happens here. Their lives will depend on it." D
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"As a litigant, | should dread a law-

suit beyond almost anything short of
sickness and death.”

The ""awing fear that the revered

Jut* rued Hand expressed (it)

felt more keenly by Amori-

ay than ever before—nnd no
winder.

The flood of lawsuit? has swelled to a
tidal wave in recent decades—more
than 12 million suits now are brought
each year. Awards in big personal-inju-
ry cases arc scraping the sky—they
jumped almost 25 percent in dollar
iu a recent 12-

volume
month period.
Some lawsuits involve

trillion? of dollars; others,
goals im which no one
could pul a price, such as
custody of a child. Some
suits seek damages for
breach of a cul-and-dried
t mill act; others attempt to
salve wounded pride.

Lawsuits, fortunately,
do not erupt every time
someone guts mad. The
vast majority of disputes
are prevented, sotiled or
resolved out of court.

Moreover, pressure is
growing to minimize use of the courts
for solving disputes, particularly those
that once were settled through church,
school and family.

lu fact, more than half of the lawyers
in the United States rarely il ever set
foot in a courtroom. Instead, they may
advise corporate clients on tax and oth-
er business matters or negotiate sticky
situations on their behalf. Many law-
yers with individual client” also prac-
tice preventive law—pro a ug wills,
trust and estate plans, am o0i ising on
financial strategics.

Yet many disputes cannot be pro-
vented hy wise planning or lightly
written agreements. Planes crash,
buildings collapse, and food spoils and
poisons people.

New legal hot spots develop in re-
sponse to changing times; The “pali-
01011)"' suit against actor Lee Marvin a

fr

133 NEWS 6 WOULD ttCHORT, Nov. 1, 1982

few years ago triggered similar .suits hy
women who felt jilted by their live-in
partners. Corporate marriages have
spawned a "takeover bar" that thrives
on the Byzantine intricacies of mergers
and acquisitions.

Suits in the name of "the public in-
terest" have made the courts a forum
for solving a welter of social problems
from discrimination to pollution.

"The litigation process was not origi-
nally designed to decide broad political
questions [or] delicate balances in the
allocation of scarce public money,"”
notes Hiehard Neely, a justice of West
Virginia's Supreme Court, lie con-
tends that courts often end up making
public policy because legislators and
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In this comer, a man prone to costly and lengthy litigation.'

bureaucrats all too often thick tough
issues.

Add to this burden the seemingly
limitless spate of "silly suits"—by a
schoolboy against the maker of a cook-
ie that was hurled like a discus into his
eye, hy a wife against her husband for
not shoveling snow off the sidewalk, by
football fans against a referee's call.

A cruse Is born. Most lawsuits have
their formal beginnings when a person
goes lo see a lawyer. Klhiccl standards
liar lawyers from actively seeking out
clients—so-called ambulance chasing.
Lawyers who do so are subject to disci-
pline by the courts, but advertising
bans largely have been lifted, making it
easier for a person with a legal prob-
lem to find a lawyer,

The lawyer either lakes the case, ex-
plains why there may he no rented)' or
recommends another lawyer. A lawyer

ANDV-fe, |
\

E who passes a case on to another
often receives a referral fee.

For many persons, the most
painful topic during that first
interview is not the private detail’, that
might have to be discussed—legally
protected from disclosure by (lit- doc-
trine of lawyer-clienl privilege—but
the lawyer’s fee,

Veteran practitioners typically de-
mand 5100 an hour on average. A day
in court costs clients—for the lawyer
alone—from $072 in the Northeast lo
5705 in California.

If the case involves a personal-injury
claim, the lawyer will want a contin-
gent-lee arrangement: One fifth to one
half of the total money award off the
lop to him. If no money is received, no
fee is paid. But costs of the suit, such ,ts
for investigators and expert witnesses
and transcribing of testimony, must be
paid by the person suing—usually on a
pay-as-you-go basis.

Before a ca>o0 is taken to court, a
lawyer typically sends a letter or makes
a phone call, vowing legal action unless
the client’s demands are met. If efforts
to settle fail, the case enters the more
costly litigation phase.

Most civil suits are filed
in state courts. Cases go to
federal courtonly when an

"';;uc involving the U.S.
Constitution is at stake;

- when the federal courts
'm mre legally bound lo take
the ease, such as with put-
cuts or bankruptcies; or

I when the dispute is be-
tween citizens or compa-
nies from different states.
Fi.-nt blood. The plain-
tiff\ tlu-parly bringing the

suit, makes allegations in a

complaint filed with Ihe

court. To give adefendant
notice and a fair chance to defend him-
self, a copy must be delivered to each
defendant along with a summons, an
order to appear in court.

A few states require that the sum-
mons he delivered in person. Other:;
allow service hy registered mail or le-
gal notice in newspapers. Lun/t-rmn
statutes allow a plaintiff who suffered a
legal wrong in his home state to bring
his case there rather than in the state
of the defendant.

In that first volley, the plaintiff al-
leges that certain facts are true—fur
example, that the defendant's auto side-
swiped his, injured him and kept him
from work for two weeks—and asks for
damages to pay for repairs and medical
costs not covered hy insurance.

In a efass-aclion suit, :\ complaint is
filed hy one or a small group of persons
on behalf of scores or even thousands of

1
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prisoners, .stockholders,
customers or other classes of
people with the same grievance.

For instance, 33 makers of
corrugated-cardboard containers, who
were sued in a flurry of class-action
suits a few years hack, agreed out of
court to pay 325 million dollars. Their
opponents, purchasers of their prod-
ucts, claimed they had conspired to fix
prices. One firm that helu out. Mead
Corporation, was found liable and
agreed to pay -15 million dollars.

The target of a suit has between 10
and GOdays, depending on the jurisdic-
tion, to file an answer. Failing to do so
probably will result in a victory for the
plaintiff by default. The defendant also
can allege new facts as defenses—for
instance, that the plaintiff's speeding
actually caused the accident.

In what is called discovery, the sec-
ond stage of a lawsuit, the defendant

»\t

Seeing a lawyer. Tho ciiont explains
tho problem. The lawyer takes (ho case, and
they agree on a too.

Vv.Au
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Gc-tting tOUCjh. Tho lawyer explains his
client's position to lhe other side in nn ctlort
to resolve lho matter.
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has a chance to get even. The

idea is lo turn the contest from

hlindman's huffinto a closer de-

termination of the truth by giv-
ing both sides equal access to all of the
facts in the case.

The discovery process often pro-
motes out-of-court settlements because
it lets parties assess the strengths and
weaknesses of their ease. .Still, some
lawyers play legal hardball with pretri-
al maneuvering, using it to shake their
opponents' resolve.

E\en in routine cases, there may be
much out-of-court testimony. One
side—or its witnesses—accompanied
by lawyers, goes to the opposing law-
yer's office, there to face a barrage of
questions that can go on for days. A
court stenographer and attorneys’ ob-
jections to opponents’ questions add to
the tense courtlike atmosphere as
these deposition* are taken.

In addition, each side peppers the
other with intcrronotor/cv—written
questions—or requests for other evi-
dence, such as documents or photos.
Here, too, the timing and the scope of
the inquiries can lie used to tactical
advantage.

As a rule, lawyers take the discovery
process seriously and turn over even
documents that might prove fatal to
their case. They know that if they fail
to do so, a court may fine or even jail
their clients for contempt of court, dis-
miss a suit or declare a victory lor the
other side.

Pretrial discovery may take weeks,
months or even years, and can add sig-
nificant!) to tlu: length and expense of
a lawsuit.

Courtroom crush. There were
205,01)0 civil cases pending in federal
district courts in lute 1032, or 390 per
federal trial judge, while the median

disposition lime was 19 mouths for
cases going to trial.
Litigation is even slower in the

states. In only two of 32 courts studied
by tin; National Center for Slate Courts
did the median time from filing lo jury
trial lake less than a year. Cases typi-

IHit

7 Tho cose ic filed. Acom-
plaint ir. sent to tho court clerk,
setting out the allegations, and
the document is recorded.

i
| «o : ‘tAfi” re
Athenian elders in th «tim <fPeri-
cles. 2.5U'/ years ego. nr!. ..leu evil

disputes. Today, clogged to.nts and
widespread vexai. .imu r the expense
and quality of th**judicial s>stern are
prompting a second look at arbitra-

tion, mediation and other mvsn; of
settlement.
In more limn 130 pro.gnms in 5d

states, trained mediators or ordinary
people help fellow citizens solve their
problems. Many issues uro picayune,
but others involve large .nuns.

The Community Hoard in f e Fran-
cisco trains and support-, citi/e.i.' pan*
els iu several of the city’s jk ginl
neighborhoods. Operating by consen-
sus, the groups mrvli.de neighbors' dis-
putes, simplu-a.ss.iull cases, kmdlord-
tenanl issues and the like. The goal,
says Director Ray Shonlioltz, is in let

cully took much longer, up to a median
time of four years and 135 clays in
Providence, H I

"When it takes four years to get to
trial in a civil case, something is radi-
cally wrong,” says California legal
scholar 1). E. Witkin. "No one who un-
derstands the system can say that it is
operating in an efficient manner.”

In both state and federal courts,
some civil cases jump to the head of
the line. Persons seeking emergency
action to save a historic building or a
rare live from destruction, or prevent
a board of directors from holding a
meeting, or allow an election to pro-
ceed, ask the court to issue a lan/.wiry
restraining order or tin injunction. A
court will grant the emergency relief if
it is convinced that irreparable injury
will occur otherwise and that any moti-

Discovary. raotoro mo trmi,
each side gathers tacts and tes-

timony Irom the othor in tran-
scribed sossions. .

ML IHAKV. . [If UALft. 1IAM,
U.SNEWS &WOULD rEOMT. Nov. t, 1082



"those who have tin* greatest stake in
a case become directly involved in re*
solving it.”

When a coalition of Colorado envi-
ronmentalists challenged llrimostakc
\ ining Company's plan to mine nrani-
t nin Cimuison National Forest, long
and costly litigation was avoided. Using
die set\iees of tho Seattle-based Insti-
tute for environmental Mediation, the
n,o sides hammered out an accord.

In Cleveland, Chief Police Prosecu-

mJose Feliciano sot up a mediation
1 owim that is expected to handle up
to 1-L,(HU complaints a year in hear-
figs conducted by specially trained
lovstudents. The program is aimed at
li'" type of complaint that often is
dropped hy police because it does not
uivl legal standards or involves fric-
tion between close relatives.

New York State Chief Judge Law-
n'ttce 1. Cooke notes that citizens be-
lieve there is more fairness in mediat-
ed cases than in adjudicated ones. In

ry that might he awarded if the suit is
successful would not compensate for
tho damage.

At any time before trial, or even dur-
ing or after trial, the parties lo a civil
lawsuit can settle. In recent years,
\In«:Ini‘crl .wUIt'iut’iHx have become
Ihe vogue in personal-iniury eases—a
c. h nest egg fur the injured victim
and attorney fees up front, then peri-
eetie payments for life, rather than just
i < lump-sum payment.

In one such ease, parents of a 2-year-
eld girl who suffered extensive brain
il 'tenge an hour after birth at Stanford
| diversity Hospital agreed in Septem-

d1. ffiSnt ISiltS. Witha cost-

-rl approaching, tho lawyers mnko
o' I.mat one moro at! nipt to rcsolro
it dispute out ol court.

one study, fit) percent of defendants in
mediated cases saiil they had a chance
to toll their side of the slary, com-
pared with -It) percent in cunt cases,
which are governed hy much stricter
rules of procedure.

Arbitration, a mere formal method
of dispute resolution in which the arbi-
trators’ decision is binding, is gaining
adherents. Chief Justice Warren Bur-
ger says arbitration “can cope more
effectively with complex business con-
tracts. economic and accounting evi-
dence and financial statements.”

Some federal courts have experi-
mented with mandatory arbitration in
certain cases in which damages sought
arc less than 0100,0(10—an approach
that burger asserts "may induce hy as
much as half the number of such cases
that would otherwise go to trial."

Collin private, shaken by the high
costs of litigation, corporations are
turning to companies such as Fndis-
pute; Inc., lo keep them out of court.

her. 1982, lo what at the time was ihe
largest malpractice settlement in U.S.
history. Anna Cunningham will never
walk, crawl, sit or feed herself, says her
lawyer, James Bostwick, but if she
roaches 78, her normal life expectancy,
she will have received 122 million dol-
lars in annual payments.

Only about In percent of cases that
enter the litigation phase are tried.
The others are dropped, dismissed or
settled.

At last: The trial. Civil trials are simi-
lar to criminal trials. Prospective jurors
are questioned, and six to 12jurors plus
alternates are empaneled. The plaintiff
presents his case, with each witness be-
ing subject to cross-examination by the
opposing attorney. Then the defendant
does the same, both sides sum up their

Trial. Evidonco is presented
to judge <r jury, nnd a verdict is
reached, iho case ends, unloss
there is an appeal.
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The Washington, D C., firm offers
"dispute management" services.

One such method: A privately held
minitiial, pioneered in 1978 in a dis-
pute between TIIW, Inc., and Telc-
credit, Inc. Lawyers for both sides pre-
sented a short version of the case
before senior executives of both linns,
who then settled their differences.

Another way lo skirt clogged courts
has been called "rent ajudge”—paying
a retired judge to hold a full-dress trial,
the results of which can he appealed.
Los Angeles lawyer Seth llufscodler
resurrected a long-forgotten state law
allowing such jurists to hear cases with
the consent of both parties. Other liti-
gants have used the same law.

The practice has drawn sharp criti-
cism. Hubert Cnais’da, a partner in
Public Advocates, Inc., a leading pub-
lic-intercA law firm in San Francisco,
calls it “legal apartheid" that allows
only wealthy litigants to buy a
speedy—and private—solution.

cases, and the jury deliberates after
getting legal instructions from l.ie
judge.

As with criminal prosecutions, rules
of evidence, can play a largo role in
shaping the civil ease, limiting the evi-
dence to the best, most reliable and
relevant information.

Although most civil trials last no
more than a day or two, some drag on
for many months straining the stamina
and the resources of the litigants and
the ability of the judge and jury to sift
out the truth.

When the trial ends, 31 stall's do not
require, as in most criminal trials, that
the verdict he a unanimous one, In all
states, however, the agreement of at
least two thirds of the jurors—if not
more—is required.

The odds of winning?

Statistically, they are hardly better
than Hipping a coin. A Hand Corpora-
tion study of I1),0ut) jury verdicts in

o) . i.? f
L}
O .
Collecting tho award, iitho defen-

dant rcluscs to pay altar losing the case, tho
plaintiJt can have his propoity seized.

U.S.NEWS ft WOULD REPORT 53



Cook County, I, over a 20-
vear span found that plaintiff:
won 51 percent of them.

Nevertheless, the same study
found mat the average damage award,
in 1979 dollars, had more than doubled
from 830.000 to 809,000 in tho previ-
ous two decades.

Nationally, malpractice awards
against doctors and hospitals averaged
$459,000 in 1931.

infrequent!), a judge will overrule
the jury or reduce a damage award
when it appears that the jury did not
act on the basis of "the preponderance
of the evidence"—the test applied its
Civil Ca.uis.

Ilie ease still may not lie over. Lsi-
Ilier side can appeal lo higher courts. If
lit mdefendant refuses to pay, the plain-
tiif might have to get a court order
directing lhe sheriff lo seize his prop-
erty and ; 'll it to satisfy the judgment.
Kvon here, bankruptcy may foil tlie
quest for payment.

Moil,"' oi n-'tcrm. As courts have been
strains.i to the breaking point by the
litigation explosion, reformers have
sought to reduce case loads. The num-
ber of federal judges had increased
hum 497 in 1975 to 647 by late 1932.
Yet the ease load per judge actually
incre ised 36.0 percent over the seven-
year period.

A study by the National Center fur
State Courts says the problem is that
ear h of tho legal professionals in a
Mill —the lav. vers for both sides and the

i/l Sy U 5T sV
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Itellectinc. deep, wide currents of
social change, family courts are iu
great ferment. \’n longer is the hns-
band and father the paterfamilias,
the absolute ruler of wile and child.
Family courts today are busy align-
ing the new, more cvenhanded or-
der of things,

While not long ago these courts
were concerned with breaches of
promises lo marry and with narrow
"rounds lor divorce, today they
must tackle thornier iviiies.

Family courts establish paternity
with complex blood tests and deal
with artificial insemination and test-
tube babies. Unwed fathers, formerly
ignored in custody and adoption pro-
ceedings. now have rights of notice.

The “bust interests of the child"
are |ikon into account ill del-amin-
ilig custody and visitation lights,
load eusloiiv is allowed in 28 states,
and.court*: no longer automatically

L/|\  judge—expects the others to
w move slowly, so they all move
.1 slowly.

The key to ending the log-
jam, the center says, is “case mans
ment" by the judge—setting time stan-
dards for each step of the trial and firm
trial dates, riding herd on laggards and
granting delays only for good cause.

Four judges in Phoenix who tried
case management disposed cf 39.1per-
cent more cases than the rest of the
court, and 44.7 percent more trials.

Proposed changes in the Federal
Rules of Civil Procedure would give
judges the power for the first time lo
control pretrial discovery, preventing
its use lo “wage a war of attrition or lo
coerce a party.” Lawyers would he pe-
nalized for filing frivolous motions.

Suits filed hy persons—prisoners,
mainly—on their own behalf make up
one fourth of the U.S. District Court's
case load in Washington, D.C. Screen-
ing catches most of tho worthless cases,
yet loo line a mesh may prevent a cam:
with merit from being heard.

Videotaping evidence, even whole
trials, and pretrial telephone confer-
ences arc among.some of the technolog-
ical tiinesavin<: innovations thr.t have
been used successfully in several states.

Yet no such finite solutions exist for
reducing American litigiousness—a
way of life that shows no signs of abat-
ing. The trauma of the lawsuit may
never disappear either, but .someday it
may lie over sooner. a

assume that the mother is .4 al
a.iing for children.

All stales hut Illinois and South
Dakota allow no-fault divorces in
which couples dissolve their bonds
without accusing each other ul adul-
tery or mental cruelty. .Simplified
procedures permit legal clinics lo
hiiidle divorces for a modest lee.

Dividing tha apple. Fin.meiul-sup-
part arrangements reflect women's
new economic independence The
canrls are beginning to give finan-
cial recognition to Ilie wife’s >ulri-
hutions in the home, while also
granting alimony to husbands when
laeir ex-wives earn more. All-hut-
wed partners, now separated, are
demanding that courts grant then;
support, and same arcs getting it.

"Virtually no tradition or prece-
dent is secure. There is a real con-
llicl of interests," say fainily-law ex-
perts Henry |Il. Foster and Don'-.
Jonas Freed. "Kvoryone in the fam-
ily is entitled to do his or her thing:
and like the members of the Swiss
Navy, they are all admirals,"

qQp . ]
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(Criminal cases and big ii.oiu.-y
lawsuits grab the headlines, bul
the largest number of people
who ¢/>to "j-irt are involv *d in
traftic off a: vs or miner disputes.

TYaliie court. Driving cases
come be*"re a vari.-ly of jud. -s
ranging from rural, pa.rt-tim ejus-
tices of the pence to full-time ju-
rists iu metropolitan areas.

Most of the nation's 59 million
traffic violations each year arc
settled when a motorist simply
mails in a fine.

To contest a charge, you ir>ul
he in court on the date listed on
the ticket. Lisparts advise that
you bring witnesses and photo-
graphs, it appropriate. If your de-
fense is plausible, you may have a
good chance of winning.

You probably don't need a law-
yer,since mo ttraffic courts oper-
ate informally. Rutif he charge is
drunk or reckless driving, which
could bring ajail term, legal assis-
tance may be helpful.

SmaM-eknms court. About
million times each year, people
with gripes against local mer-
chants, nei 'jihors or edior.s turn
to vmnM-claiins court in resolve
the mutter simply and quickly. A
judge or arhitratoi lioci . Gotli
sides, thru decides lhe issue ei-
ther on ihe spot or iu ashort time.

Soni“ pointers:

n Mono!aiv damages are limit
ed—$709 maximum on awing =

a Special forms to file a com-
plaint are usually provided at the
eoiulhousu. A .small fee—32 In
211 —is required, and a waiting
period of iv’o weeks iscommon.

u Re sure to show up for tin
trial on lime, although yon m ly
have to wait until your case is
called. Many .small claims courts
arc open evenings or weekends.

u Bring papers, receipt.:, pho-
tos and other items that will help
prove your case. Wilees-es may
help if they appear lo he reliable.

u In some stales, lawyers may
not argue a client's case in .small-
give tin' client an unfair advan-
tage, Rut consider retaining one
if the other side will have one.

ii Don't be concerned about le-
gal niceties, and avoid long-wind-
ed explanations. Just stale your
case as succinctly as you can.
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[ fees, ethics, irr.inir.g.

I ittlc in this country today remains
u touched hy lawyers. They abound at

e turn, from the fight for life’s tie-
c dlics such as air, water, food ami
> -I'er lo tin* quest for liberty and the
par.-,nil of happiness. They advocate,
re .ulale, and—their critics say—often
obfuscate.

Richly rewarded for interpreting tlie
...tcred entrails of the law, lawyers nouc-
I”'eeless pay asleep price for living offthe
C".illicts with which society is riven:
I ow public esteem in polls that some-
times rank them with uscd-car sales-
i .a ami garbage collectors.

lire- contemporary tongue-in-cheek
*Mimeut about St. lves, a ISth-cciitu-

hiring a fnrnotl courtroom practitioner ouch as Louis

i Ter ol flow York can coot S350 an hour.

r\ lawyer, still brings knowing chuck-
les; "lie was a lawyer, yet not a rascal,
ami the people were astonished.”

The U.S. has 010,000 lawyers, two
thiids of the world's total and almost
lluee times as many as in 1951. About
70 percent are in private practice. Half
e | the rest work for the government,

Ilie growth of the profession's ranks
has been so rapid that a glut exists in
many urban areas. Recession am! de-
regulation have put a crimp in the
once booming law business in Wash-

oc.irws ft WORLD REPORT, Nev. t. 19B2

inglon, D.C.—home base for some
27,000 lawyers.

Still, aye-popping salaries and hourly
fees show no sign of declining. In law
firms, partners' "draws" or earnings
average $00,000. Some “rainmakers"—
well-connected lawyers who bring in
the business—such as Washington law-
yer Joseph A. Califano, Jr., ptill in be-
tween a half-million and a million dol-
lars a year. San Francisco antitrust
lawyer Moses Lasky won a million-dol-
lar fee from Telex Corporation for fil-
ing just one brief at a critical [joint in
its suit against IBM.

Associates—salaried lawyers who are
striving to become partners—average
$35,200, but young lawyers at a few
New York firms start at $43,000 a year.
Fees for lawyers with four or five years
of experience average $71 per hour,
while beribbom d veterans such as the
legendary Louis N may charge lip
to $350 per hour.

Some lawyers, denounced as "greedy
swashbucklers" by consumer advocate
Ralph Nader, are becoming increasing-
ly bold in charging their clients more as
the stakes get larger.

In 1981, law practices took in 24.1
billion dollars, or 0.9 percent of this
gross national product, more than the

air-transport industry and
T one fifth as much as the
health-scrvices economy.
That claim on the CNI!
might he smaller were it
not for laws in all of tho
stales prohibiting nonl.iw-
yers from providing legal
services. Although wills of-
ten are drafted in law of-
fices by paralegals or unli-
censed legal assistants, a
| nonlawyer who sells ad-
vice lo the public on how
to write the same docu-
ment can he prosecuted.
Bar groups say this mo-
nopoly helps protect tho

\ public from charlatans,
\ but the closed society that
lawyers constitute lias
come under increasing

antitrust scrutiny in re-

cent years. A ban on law-
yer advertising, enforced by the bar for
decades, was struck down by the Su-
preme Clourl in 1977.

Since then, a (lowering of storefront
legal clinics that offer low, standardized
fee in a Spartan setting has occurred.
"The Lawyers at Dart Drug" advertise
uneonlested divorces at $195 next to
panty hose at $2.49. This kind of mass
marketing offends the traditional sense
of propriety felt by many attorneys, but
it is ituiking legal services mare accessi-
ble to the nonafflui'iit.

\HTti.t-j- v a,
4 S
aJex orts | thlofoUovn%;
t| s en findinga 'rcerr r
lo dea 2V yourprob”r |s—

n Begin by asking fricivN or
others you trust fcr a recommen-
dation. Get a consensus if you
can.

u llar-.nsociation referml :er-
vices can help, bat they list law-
yers without evaluating tlv m.

n For a simple will, real-* stale
closing or some other rout:::, le-
gal need, a low-cost legal clinic
may well fill the bill.

u Consider consulting a certi-
fied specialist in complex areas
such as tax, trusts or trial work.

u Visit the lawyer and see how
you get along. Expect to pay for
this consultation.

ii Don't be shy iu asking, about
the attorney's credential:;. The
Marihulale-lltibbvll Lute Ditvce
lory, found at your public library,
rates lawyers' abilities and notes
key clients.

n Check with your stale's law-
yer-disciplino agency to find out
whether the lawyer has had an
ethics violation.

n Bin down fees and costs in
writing. Is there a let hner fee lo
ha paid in advance? Will there be
an liouily cliarg- or will your
lawyer get a percentage of your
recovery in a damage suit?

The elastic ethics and the iiu’ptnosx
of some lawyers and the downright dis-
honesty of others have hurt the reputa-
tion of lawyers even more than high
fees, and triggered demands for reform
from lawyers themselves.

The American Bar Association,
which represents half the nation’s law-
yers, is putting thu finishing touches on
a new code of professional responsibil-
ity that would strengthen the hand of
clients who think they have been
cheated. Disciplinary procedures, of-
ten lengthy and lenient, are being
beefed up. And law schools are teach-
ing, more ethics and cmplmsi/iug "real
life" situations more in training.

Even so, lawyers will neve he popu-
lar, says New York lawyer Eugene C.
Gerhart: "They cannot expect to he
liked by those they oppose, They can
only hope to he respected for their
courage, their competence, their integ-
rity and their loyally to the eternal ide-
al ofjustice."” O
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Tl'.cy arc called ALJ’s, and you
will find

on many of Liio actions taiisn

iiiaii" fingerprints

by burssusrats both in
W ashington Dr*d in .aa ciates.

Bring up the subject of how an indi-
vidual's legal rights arc determined,
and most people picture a black-robed
judge perched high on his bench in a
marble-paneled courtroom.

Vet the average citizen is touched
far more often by rulings made in a less
august judicial arena, by what some
have called the hidden judiciary.

It consists of a special tier of judges
who act as checks on slate and federal,
agencies that make millions of adminis-
trative decisions each year—dealing
with everything from the issuance of
drivers' licenses and the payment of
jobless benefits and Social Security
pensions to the regulation of utility
rates and television stations.

The vast majority of these determi-
nations are not challenged, Hut hun-
dreds of thousands of them annually
are appealed to the 1,153 adrninislra-
livedaw judges (AJ.J's) employed by
federal agencies or to similar judges
at the stale level.

hi addition, when regulations are
being wi illnn—whether Iho subject is
surface mining, building design foi the
handicapped, mechanically deboued
meat or one of the myriad other areas
in which government intervenes—
Al.J's preside over the hearings.

While bureaucrats carry out policies
through rules and regulations, the job
of ALJ’s or hearing examiners is to
make sure there is due process, that
agency decisions are legal anil fair.

No |urors. In appeals of agency de-
cisions, they function much like trial
judges iu nonjury cases. Parties are
represented by lawyers in formal
hearings, evidence is submitted, wit-
ncssesaro heard. In most eases,an Al J
renders a written opinion, which is
appealable lo agency administrators
or commissioners, then to the courts.

Most appeals of agency decisions
touch on only one person or one firm,
hut AlJ rulings at limes affect citizens
and businesses nationwide. A decision
hy ALJ Chester Naumowicz at the
Federal Communications Commis-
sion in 1976 opened up lhe telephone
industry to greater competition.
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It is ALJ’s who initially try the civil
suits filed by regulatory agencies. At
the Federal Trade Commission, they
decide, among other tilings, whether
corporate activities conflict with anti-
trust laws or Fi’C guidelines.

In a case involving General Foods'
Maxwell llousc coffee, for example, an
ndministrativc-law judge ruled against
the FTC staff, holding that the firm
had not used unfair methods of compe-
tition to dominate the coffee market.

The agency's staff had filed an anti-
trust suit against General Foods. After
losing the first round, bureaucrats of
the FTC appealed lo their five-mem-
ber commission.

At the National Labor Relations
Board. 110 adiuinistrative-law judges in
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Within tho federal system e.io @ num-
ber of special.red courts Hint bund;)
cafos in'sqma complicated or 1{trcbt:-
cal areas. Il Qfe courts, most of me. i
aro In Wasltinjlon, o.c., include.

U.S. Claim;; Court— r
Establish .'d October |

to replace old U.S.

Court Ol Cl'int';. tty 1G

judyos handlo every ' ' 1
typo ol money claim ngttinr.l the Unit
Stains except thane involving p. f.am 1
injury.

Courl of lid.".-rnnHonal

Trade—Sot up In 1920,

its nine judges review

government actions ;o\
dealing wilb Irnpet s, TesH!!
siich ns diaputos over classification or
valuation ol rjoot.’f. and antidumping
laws. Handled 3,"07 cnees in 1901.
Sik, in New York.

Bankruptcy Court— | ;
Established in 1970, or- <
dorad reorg.inizod by

Supremo Court in 1932.

Sumo 24 | judge’; in !)L

district courts ncroea tho countiy Il've
died :t record 51*7,MI | filings in year
ended Jim >30. 1932. Under the U.S.
Constitution, r.ll personal und corpo
ralo bankruptcies end reorganizations
oio heard by ! gloiol courts.

Washington, Sau Fran-
cisco. New York and At-
lanta hear about 1,290
unfair-labor-practice
and union-represcnta‘.ioii cases a year,
out 0f-50,000 filings. The rest are settled
by NLRB bureaucrats or dismissed,

Merc than two thircls of the federal
AlJ's work for the Social Security Ad-
ministration in 125 Held offices, i hey
hear more than 250,000 ca-.es a year,
determining eligibility for benefit pay -
ments. Such hearing-; arc short and rel-
atively simple, taking a matter of hours
in most instances.

Outside of Social Security, however,
administrative hearings often drag mi
for many months. The so-called Ameri-
can Telephone Tc Telegraph Imsic-rate
case at the FCC in the mid-1970s
spawned a 16,437-page transcript—
plus 15,664 additional pages of exhib-
its—during 103 days of hearings.

Even after the hearings arc over, it
can he a long lime before a case is
wrapped up. Several years ago, the
General Accounting Office, the audit-

- i

court of Afipa-". (or

the F dcr ! Ci.aull—

Established October 1

to repkiCo old Court o!

Customs und f"il-.xt

Anneals. llaral! .s Cppfal;le.m ' kin;
Cott.l Ml I Ccu.'tel I,, Tdionul Ir. -I-
plus jjntont f.ppcnlr. and p.-; nt-Im
Innycment c-.;<;s. H; 12 jn! sit 11
tf;; mi-judQQ p..ii'Ve,

For. I'ti In'.

«l0] Tv.l

Sot up in 1973 to review

api/tcalions lor >d-.0

Ironic survvilktdco | «

tho government ol lei prv t; ., u
thoir Agents. S;.v.ai dijtiic' ju-'p s,
Serving pad linn r-n thu cou.l, up
proved r.ll 431 request:; in I'-'31

Y:IX Court—In Ibix

agattcy, or/?!dished In

1924,19 judges hr.vo

about 30,(jOO ensos

ponding involving il ift-

cicncioa or ov rpayinnnjj in incont \
ootato and giil t.iz-ja, 'nut otii i :;. .ci.!
tii.-il jtidgor. hear "small c =

(jig. ii; le.x; than uo '

Couri of i a, ry »ip- S
prs. Lisle.b: -Itad in

1959 as tu:. line! uppol-

1)',n Iributtsl to f."

court-maiii I cc.rri;

tiono in the ...lin'd sa vi ih: e
inn ItiCjjcc., who v-iivo | -
prosidnnfial appoint: ma, flu S
casos in 10™)

whore tho
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ii'g .inn of Congress, studied four agon-
<irsit considered typical and found the
median time from hearing lo final
auicy decision was 352 days.
lhe delays often draw complaints
fiom Capitol Hill and private citizens.
Al Js bristle al any suggestion that they
.it*lo blame, saying it isthe bureaucrats
who use up most of the time—a contcn-
iloit borne out by the GAO .study.
As little known as they are to many
\morieans, administrative-law judges
..ile to the days of George Washington,
when customs officers were appointed
to figure the duties payable on imports
.aid to determine which soldiers were
disabled. In time, the system lost pub-
lic respect because agency actions
weie often merely rubber-stamped.
Congress tried to correct that prob-
lem in 1046 by passing the Adminisfia-
lico Procedure Act, which established
II'o autonomy that ALJ’ enjoy today.
They are still employes of the various
agencies, as previously, but their pay—
about $57,000 for most—now is con-
loiled hy the Office of Personnel Man*
; rinent. They are assigned cases on a
rotating basis and may not he super-
seded hy any official who performs iu-
w.sligativc or prnsocutory functions.
[l is not a job for hurned-out legal
I acks looking for ail easy berth iu gov-
mini nt, Al.Js are selected through a
i'gotous merit program, and 70 percent
of applicants are rejected. A former
chief justice of a stale .supreme court
\ as among those recently chosen.
Tnrditin ihe turf. The issue of their
."dependence is at the core of a bur-
)" onii:g controversy over a Hcagun ad-
mini .Station attempt to clean up the
disability ioils Stale agencies, working
v ult new Social .Security Administra-
ti'Hi (SSA) guidelines, cut off benefits
Im some 2150l of the 2.7 million
people on the rolls. Hut about three
I'llh;,»0f those who have appealed have
h**n reinstated hy Al.J’s using looser
standards developed hy the U.S. courts.
Alarmed by the high reversal rale,
th? 'ISA has been overruling some deci-
“ions—and riling many Al.J's. They say
the agency wants them lo act more as
bu eaucrats implementing regulations
It, m as independent judicial officers.
0ik* method of asstu ing greater iude-
i>"i.deuce is a corps or central panel of
U Is. not tied In any agency, that pro-
‘s ides trial services on demand. New
Jeis'*y, one of eight states with such a
p s |, also has reported substantial cost
s<e"igs Judge Irving .Sommer, chair-
man ol the National Conference of Ad-
«aim Irative Law Judges of the Ameri-
can P.,ir Association, sees an intangible
phi' "People know they're getting a
km shako because the judge isn’t at-
tached to any particular agency." |
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Overwork and ideological

divisions, authorities cay, arc
sapping
the niiii Justice; who citai iho

lho ciToctivortoss 0?

ape:: of the judicial system.

The U.S. Supreme Court, deluged
with cases and split philosophically, is
working under the greatest strains il
has faced in its 10.Tyear history.

The Court’s nine members, among
the world’s most prestigious judges, are
finding it harder and harder to per-
fii'iu their historic dual role—to instiie
justice for individual Americans while
guiding tin; nation on the meaning of
its laws.

The volume" of appeals has reached
Hood stage, with the result that a eiti
zen today has only a slim chance ol
has iga case heard hy the Court.

At lhe same time, sharp and shifting
divisions among the Justices over abor-
tion, racial discrimination, prisoners’
rights and many other questions often
produce murky decisions that confuse
lawyers and judges alike and inspiie
still more lawsuits. The Justices—Ilive
of whom are 73 or older—were be-
sieged in IfI81-fl2 with 5,311 appeals
from state and federal courts. When
the 1082-33 term began, the docket
was already two-thirds full.

Today's Supreme Court is far differ
cut from lhe six-member bench set up
in 1780. In the early days, almost every
ease presented was heard. Now, the
20(1 eases per year that the Court is
able to review in detail make up fcwei
than 5 percent of the appeals filed.
Savs fotiiicr U.S. Solicitor Ccncral Mr-

win Griswold, "All you can do is knock
on the door and ask lo be let in."

Hotly contested issues involving such
subjects a; taxes, labor titles' and other
government regulations can remain un-
resolved lor year:.. On many such ques-
tions, some of the 12 federal appeals
courts have ruled in opposite ways.

About one third of the Supreme
Court's ease load is set by law. Includ-

ed! l.owei -court decisions striking
down federal laws, state-supreme-
eourl rulings interpreting the U.S.

Constitution and boundary disputes
between states.

As for the remainder, the votes of Tour
Justices are needed to grant a full hear-
ing. beyond that, "there are no rules,"
says Hugcne Cre *man, University of
North Cai olina law professor. "Much Jus-
tice voles lo grant review of ei'scs he or
she thinks are important enough to war-
rant the Court’s attention."”

A milestone. Since the famed U',03
case ol Mmbriii r. Madison, the Court
lias claimed the power to strike down
laws il decides eanllicl with the Consti-
tution. Virtually no one challenges tlrat
docli ine today.

Yet debate rages over the extent to
which Justices can broaden past inter-
pretations of constitutional rights, fill
m gaps they perceive in laws, or super-
vise public institutions. Typifying llie
criticism of "judicial activism" is tho
charge of former Senator Sun Mrviu,
Jr. (D-N.C.) that "the people of our
laud are being ruled by the transitory
personal notions of Justices who occu-
py for a fleeting moment of history
seals nil the Supreme Court."

In recent decades, split opinions
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S'.ove.is nt work with law ciori.s, whoso role al tha Court Iris rjrcwn.

have guaranteed women broad rights
im have abortions, bailed prayri from
public schools\ given wide rights lo
criminal suspects, ordered .schools de-
segregated and set miuinnim standards
in prisons and mental hospitals.

The Justices became increasingly
willing to strike down U.S, state and
local statutes, voiding more since 192(
—701—than iho 3SG ruled unconstitu-
tional in the previous 130 year:;, says
legal scholar Bruce Fein. Activism
reached its peak during the 1050s and
1930s under ChiefJustice Fail Warren.

All current Justices have joined ac-
tivist rulings at least on occasion, but
William Brennan, Jr., the Court's se-
nior member, and Thurgood Marshall
have done so most often.

On the oilier end of the spectrum,
Chief Justice Warren Burger and Jus-
tit*-s William lielinquist and Saudi,i
Day O'Connor, advocates of "judicial
restraint,” tend lo defer to the legisla-
tive and executive branches of govern-
ment. The other Justices—Harry
Blackmun, Lewis Powell, Jr., John Paul
Stevens and Byron While—swing, from
one camp to the oilier, depending on
tho issue.

In the I19MI-R2 term, 33 cases—near-
ly one fifth of the opinions issued—
were decided by a one-vote margin,
twice as many as in 1930-81. Justices
also are more likely nowadays lo issue
opinions stating their individual views.

No moot points. Justices have ways
of rationing the use of their power. For
one thing no matter liow important
the issue, they refuse to take a case
unless it is a real dispute affecting liti-
gants, not a hypothetical question.

As quarrelsome as they may some-
times seem, the Justices try to resolve
differences privately, Once or twice
during each week of oral arguments,
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they gather with no aides present,
shake hands with each other, discuss
the cases they've hoard and take a pre-
liminary vote on their decisions. If the
Chief Justice is in the majority, lie de-
cides who will write the explanation of
the Court's reasoning; otherwise, lhe
senior Justice makes the assignment.

Opinion writing can take mouths.
First, drafts are circulated among
Court members who voted together.
The Justices may sign the proposed
opinion, try lo persuade the drafter to
alter it, or write their own versions.
Occasionally, Justices reverse their ini-
tial votes alter reading other members'
drafts. Wade McCroe, Jr.. U.S. solicitor
general from early 1977 to inid-19.31
and at one time a I<derul appeals
judge, describes the give-and-take this
way: "Justices fight for language they
prefer, but to get others to concur,
they may solton their positions. That's
what a collegial court is all about."

Policy disagreements on the Court
will never end. blit reformers have
proposed several ways lo cope with the
increasing case load.

One idea, endorsed by four Justices,
is creation of a "National Court of Ap-
peals" lo which tlie High Court could
refer cases requiring attention but not
raising crucial national issues. Justice
.Stevens lias proposed a now court to
decide which cases the .Supreme Court
should bear. In addition, all of the Jus-
tices have asked lawmakers to elimi-
nate the requirement that they hear
certain categories of cases.

Justice Powell has called, too, for di-
viding among the Court members the
job of .screening appeals, eliminating
the tradition that "each Justice has to
vote oil every doggone petition."

Others would curb or abolish oral
arguments, the hour-long sessions in

which Justices pepper lawyers with
questions about their cases.

Reformers are split over the role of
law clerks, young law-school graduates
who serve as research aides. As recent-
ly as 1950, Justices each had only one
clerk; now, most have four.

Some analysts believe the Court
needs more clerks to help .screen cases;
others complain that the longer, more
difficnlt-to-understand opinions being
issued today are partly due to the pro-
liferation of the clerks who draft them.

Flak from the rirht. Many critics
would actually narrow the Court's
power. Among ideas being pushed lay
some conservatives: Taking away the
authority of federal courts to hear cases
on such subjects as abortion and school
prayer and farcing federal judges—all
of whom are now appointed for life—
to run for office periodically. Oppo-
nents assert Ib it such measures would
dangerously undermine the indepen-
dence of thn nation's judiciary—:. vital
element in the American system.

Supreme Court Justices themselves
have studiously avoided taking a stand
on the court-curbing proposals because
they would likely decide the con.vtitu-
tionality of any such measure passed hy
Congress.

The Court Ins tempered its activism
a hit in recent years—a change some
analysts attribute to the wave of criti-
cism being leveled at judges.

Over all, however, experts see little
chance that a philosophical majority
capable ol .steering a consistent path
will reappear at any time soon. Tin:
intellectual ferment and doubt.; that
the Justices reflect run deep through-
out Amoilean society.

Then, too, observes Poller Mtew.ut,
who retired iu 1931 after 2,3 years .is a
Justice: "Unlike any in stitntiuii in llie
world, there is no boss of the Court.
Your only boss is the Cunsliluliun and
the law. Nobody can loll another Jus-
tice what to do or what not to do." O

-Su e N

Reprints of "Ar:uric:.n Jusec-r—
AUC'i; oi Wow li ReallyT.u"
available at CJ c.anls *r.-di. Tho
minimum ordc-r ir. five copies.

Ssnd order, will»p:r/m"iil, la:
Reprints, rti ot.i TM eT?-. %]
u.t;.o-.l “if
AWcrU.-.-fj;! r ~ ol
20O H Sir, LilA7. /e\ il

V/nliir.jtoe, DC. .
or-n'v i

US.NEWS { WOILD REFO. T, U;./. 1, 1tIS2



April 1,1982

Capita! Losses:

The Price of the Death Penalty for

New York State

the Public Defense

Backup Center to the Senate

Flnance Commlttee t eAssembI
Ways and Means ommlttﬁe and th e
Division of the Buaget.

Aregort from

<N Ivj (~Uo\)t cStatz Xi cAr'fuociatL o 1Jnc.

150 State Street « Albany, |NY 12207



TABLE OF CONTENTS

P T AL . b et b bttt nne e i
INEFOAUCTION et ettt b ettt b ettt eas iii
PARTI:
The Nature of Defense Services Under the Proposed Death Penalty Bill.................... 1
PART U
The Cost of Capital Litigation (Ten Levels and Beyond|.......ccccocvviveveneiininniieieniene, 7
The Guilt and Penalty Phases
A Death IS DIffEereNt. .o u
B. MOtION PractiCe.....coooiiiiiiicieeee e 12
G INVESTIZATOTS. .ttt 13
D. Experts and AUXIlIAry SErVICES. ...c.covuiieiiciieeieie e 15
E. Sentencing in the Penalty Phase.........ccoiiiiiiiciicic e 16
The Cost of the Guilt and Penalty Phases. ... 18
Direct Appeal to the Court of APPealS.....ccoviiiiieiiiiie e 19
SUPIEME COUI REVIEW ...ouiiiiiiiiiiieeeee ettt s 21
PART m:
Note on the Cost of the "Correctional™ ProCesS......ccoiiiriniinine e 23

0N C USTON et e e e e e et e e e e e et e e e eeen e eeeeeanneeeeesenneeneeeeans 25



PREFACE

Under its contractual obligation with the state of New York to review, assess and
analyze the public defense system, the New York State Defenders Association period-
ically publishes reports to the Legislature, the Governor, the Judiciary and other ap-
propriate instrumentalities. The report which follows preliminarily examines the costs
of capital litigation and the fiscal impact of the death penalty on New York State. This
report is directed to those who have a legal responsibility to analyze that fiscal impact.



INTRODUCTION

In the last five years, efforts in both houses of the Legislature have pushed New York
closer and closer to the passage of a death penalty. During this time, shrill voices have
argued every major proposition with reference to the death penalty except one—its
actual cost. The floor debates during this period of time provide little hard cost data,
but, as will be seen, they make clear that the » ;ath penalty will call for the most
irrational and disproportionate expenditure of energy and money in the history of crim-
inal justice in this state.1

Despite this reality, one searches in vain for legislative information on the subject
of actual coat. The memorandum in support of this year's deatn penalty bill (S.7600/
A.9379), as in the past, states thac there are “no fiscal implications.” Yet, as late as
the end of March 1982, the Senate sponsor of the bill reportedly did nut know the fiscal
implications of the death penalty.1 The Senate Research Service states in its death
penalty briefing paper, “Insofar as the fiscal implications of the death penalty are con-
cerned, the costs of its imposition and the related appeals process are uncertain."5
Likewise, though the New York State Department of Correctional Services has recognized
the issue,4it has not projected costs under a death penalty statute.5

At a time when New York S e is under tremendous fiscal constraint in its efforts
to deliver basic human services it is ironic that no one in government has attempted
to assess and project the actual cost of a death penalty here.

Conventional wisdom suggests that it is less expensive to execute a person than to
immison a person for life. Conventional wisdom is wrong. As Mr. Justice Marshall
statftd in Furman v. Georgia, 408 U.S. 238, 357-8 (1972):

“As for the argument that it is cheaper to execute a capital offender
than to imprison him for life, even assuming that such an argument, if

| The New York State Deicnders Association opposes the death penalty tor any entnc because it is immoral,
discriminatory, and inevttahlv capricious. The penalty provides, and will always provide, the opportunity
tor masking racism and pre* .dice. Its history marches in step with the history ol genocide; its cadence is the
cadence of expediency; its latlurc, the (jilure of huma.. \ind. The death penalty is obscene violence. There is
no excuse for its existence, and someday it will be abolished.

Wc do not by this paper retreat trotn these positions.

In the course of this paper, we will comment on sections of the death penalty lull, and. in particular on
those sections dealing with publicly supported defense representation for the poor. Nothing wc 3av lvnr
should be read as approval of the bill or an appraisal of its ultimate constitutionality. Wc are reporting cost
data, and that is the purpose of this paper. It is important for state officials and the public to know the price
tag which is attached to capital punishment. The costs outlined here arc the bottom line. Because death has
been held constitutionally tu require greater procedural protections, Gardner v. Florida, 430 U.S. 349 (19771,
Greg,g v. Georgia, 428 U.S. 153 (19761; Woodson v. North Carolina, 428 U.S. 280 (19761, legally required
procedures and their attendant costs will continue to escalate.

3Legis|auve Gazette, March 29, 1982, at 8, col. 1,
| Senate Research Service, Issues in Focus, No. 82-48, Death Penalty 4 (Jan. 28, 1982|.

*1In fuly 1978, New York's Department of Correctional Services reported, hut did not evaluate the anti-
dcath penalty position that, "... capital punishment is more costly from an economic viewpoint than other
alternatives if all costs are counted, including court, prosecution, defense and correctional." Department
of Correctional Services, Div. of Procram Planninc, Evaluation ano Research, Overview of Death
Penalty and Review of Arguments For and Against lts Use9 duly 1978).

1Significant|y, states with a death penalty cannot afford the "luxury" of non-examination. The Legislature
of Florida knows lull well the proicction of costs made by Louie L. Wainwright, Director. Florida Division
of Corrections. Florida protects an expenditure (absent inllauonl of more than S57 million by the year 2000
iust to maintain the death row population. Bureau of Punning, Research and Statistics, Statistical Facts,
No. SF-8i’-9, Florida Dep’t. of Corrections—Death Row Analysis 2 (Aug. 29, 19801.



true, would support a capital sanction, it is simply incorrect. A dispro-
portionate amount of money spenc on prisons is attributable to death
row. Condemned men are not productive members of the prison enm-
muniry, although they could be, and executions are expensive. Appeals
are often automatic, and courts admittedly spend more time with death
cases.

"At trial, the selection of jurors is likely to become a costly, time-
consuming problem in a capital case, and defense counsel will reason-
ably exhaust every possible means to save his client from execution,
no matter how long the trial takes.

"During the period between conviction and execution, there are
an inordinate number of collateral attacks on the conviction and attempts
to obtain executive clemency, all of which exhaust the time, money,
and effort of the state. There are also continual assertions that the
condemned prisoner has gone insane. Because there is a formally estab-
lished policy of not executing insane persons, great sums of money
may be spent on detecting and curing mental illness in order to perform
the execution. Since no one wants the responsibility for the execution,
the condemned man is likely to be passed back and forth from doctors
to custodial officials to courts like a ping-pong ball. The entire process
is very costly,

“When all is said and done, there can be no doubt that it costs more
to execute a man than to keep him in prison for life." (Footnotes

3 omitted.) (Emphasissupplied.)

The authority of Mr. Justice Marshall's assertions,6as well as other recent work/
indicate in general terms, but without contradiction, that a criminal justice system
with the death penalty is inordinately more expensive than a criminal justice system
without the death penalty.

Seventeen years ago, the State of New York Temporary Commission on Revision of
the Penal Law and Criminal Code, in its report recommending the abolition of the
death penalty in New York State, said:

"... (O)wing to their importance, capital cases take longer to litigate
at the trial level and obstruct the general administration of criminal
justice accordingly; . . . the appellate ramifications are intricate and
extensive; . . . the puisuit of other post-iudgment remedies leads to
many courts, both state and federal, involving substantial segments of
the judiciary; . . . the battle to save the 'doomed’ man reaches into
the executive branch of the government; and, in general, . . . capital
cases are disruptive of the orderly process of criminal justice.i***|W|hat-
ever aspect of the death penalty one examines, one finds nothing but

*T. Thomas, This Life We Take 20 (3d ed. 1965|; U. Esiielman anu I; Riley, Death Row Chaflain 226
(1962); Caldwell, Why Is the Death Penalty Retained, 284 Annai.s 45, 48 (Nov. 1952); McCee, Capital
Punishment as Seen by a Correctional Administrator, 28 Fed. Probation, No. 2, at 11, 1.1-14 |)unc 19641,
Sellin, Capital Punishment. 25 Fed. Probation, No. 3, at 3 (Sept. 1961); Slovcnko, \nd the Penalty Is iSome-
times) Death, 24 Antioch Review 351, 363 (1964); Bailey, Rehabilitation on Death Row, in Uedao, The
Death Penalty in America 5.56 (1967 rev. cd.|; T. Arnold, The Symbols of Government 10-13 (1935). See
also: Stem v, .Vew York, 346 U.S. 156. 196, 73 S.Ci. 1077, 1098, 9/ L.Ed. 1522 <1953) (Jackson, ).|; cf. Reid
v. Covert, 354 U.S. 1, 77, 77 S.Ct. 1222, 1261-1262, 1L.Ed.2d 1148 (19371 (Harlan,)., concurring in result!:
Witherspoon v. Illinois, 391 U.S. 510, 88 s.ct. 1770, 20 L.Ed.2d 776 11968); Caruaiivo v. Cah/ornia, 357
U.S. 549, 78 S.Ct. 1263, 2 L.Ed.Id 1531 (1958).

7 Nakcl, Tne Cost ol the Death Penalty, 14 Crim. L Bull,, No. I, at 69 (Jan. 1978). See also the newly
revised Bedau, The Death Penalty in America (3rd ed. 19821.
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obstruction, confusion and waste."3

The Commission saw early on the direction of capital litigation in the United States
and, accepting the inevitable consequences of the then developing moratorium on
executions,9rejected the death penalty as an inappropriate adjunct to the administration
of criminal justice. Since 1955, while we have lived with and without a death penalty
in New York State, and in recent years while we have vigorously debated its reemergence,
there has been no systematic effort to identify and compute costs. This paper is a pre-
liminary examination of those costs.

e State of New York Temporary Commission on Revision of the Penal Law ano Criminal Code, Fourth
Interim Report: Special Report on Capital Punishment, Lec. Doc. No. 25, at 97 (1965).

' From 1967 until 1977. executions in the Unite'd States were suspended by litigation in the federal courts
seeking the resolution of constitutional challenges to the death penalty. The United States Supreme Court,
in a plurality opinion, declared in Furman v. Georgia, 408 U.S. 238 11972), that discretionary death penalty
statutes then in effect constituted cruel and unusual punishment because death was imposed infrequently and
in the absence of clear standards. The rare, unpredictable, discretionary use of the sanction of death was
deemed to violate the Eighth and 14th Amendments to the United States Constitution. State legisla-
tures responded to Furman by enacting either mandatory death statutes or "guided discretion statutes"
which utilized bifurcated trial procedures to determine guilt and then punishment. In 1976, the Supreme
Court ruled in Woodson v. North Carolina, 428 U.S. 280, 310 |1976l, that the mandatory death penalty
for first degree murder was unconstitutional because it treated all convicted persons not as ". . uniquely
individual jiuman beings but as members of a faceless, undifferentiated mass to be subjected to the blind
intliction of the penalty of death.” On the same day, in Gregg v. Georgia, 428 U.S. 153 {197ft), the Court
upheld "guided discretion" statutes which requited objective standards to guide, regularize, and make
ration#'’y fevicwable the process of imposing death. Since Gregg, more than a dozen-substantial procedural
issues nave been decided on behalf of defendants by the United States Supreme Court. Capital litigation
routinely raises those and other constitutional questions at every stage of review.



PART It
THE NATURE OFDEFENSE SERVICES UNDER THE PROPOSED

DEATH PENALTY BILL

One of the great concerns of the New York State Defenders Association concerning
the implementation of the death penalty in New York is whether or not the repre-
sentation of the poor in death cases will be adequate. The current delivery mechanism
for public defense services is clearly inadequate to a death penalty. The County Law
leaves to each county responsibility for the development of its own system of defense
services. The result is that a crazy quilt of county defender systems exists in the state.
The services are insulated, autonomous and unregulated. Resources differ from county
to county. It follows that the adequacy of defense representation differs from county
to county as well.10

The problems of the system have not gone unnoticed in the legislative debate con-
cerning the death penalty in New York. Some representative comments from the
Assembly and Senate floor debates follow:

"The fact is, ladies and gentlemen, we will look at the defense capa-
bility. Throughout New York State today there are 20 counties that
have . .. no ... investigators to help in any case, much less a capital
case . . . Nine counties have one investigator available, four of them
have two and four have three. Forty-one of our counties—over two-
thirds, do not have the investigative capability that the defense attorney
needs to defend his client.” (Emphasis supplied.)l

"We arc talking in many instances of assigned counsels who are paid
very little money by any contemporary standard. We arc talking about
a system where the defense really doesn't have the ability to investigate

.. ***that's the question you are asking yourself, and that's the
question each of us has to ask ourselves before we vote on this bill. . . ."
(Emphasis supplicd.jI*

"Forty-six counties have asked the Nev York State Public (sic) De-
fenders Association for help in doing apreals, the appeal work for the
felon” criminal matters. What kind of jistice is that, where 46 counties
say, after the trial, 'We don't have the expertise and the ability to deal
with the appeal process.” That is the fair trial we are talking about,
with an irrevocable peir.ity." (Emphasis supplied.)13

10 Article 18-B of the County Law requires each county to adopt a systematic plan for furnishing counsel
to indigent defendants. The counties may choose: “~representation by a public defender; 2)rcprcsentatton
by contract with a legal aid society; J) representation by counsel furnished pursuant to an ass-gned counsel
plan of a bar association; or 4] a combination of these. In the greater part of the state, public Hefense is a
part-time job. Training isnot a mandatory part of the statutory scheme. Assigned counsel plans art shrinking
as a result of the very low fees paid tc public defense attorneys. Nationally, New York ranks 45th with the
lowest reimbursement rate at the trial and appellate *cvel. There are 76 distinct defender systems in this
state. The common thread that binds them together is underfunding at the county level, a lack of standards
for their operation, ar.d the unpopularity of the clients they serve.

I Record or Proceedings, Assemble, State op New York (Tuesday, February 17, 1981) (statement of
Assemblyman Hcvesi), at 875.

Il Record of Proceedings, Assembly, State of New York (Tuesday, February 17, 1981) (statement of
Assemblyman Miller), at 1020.

Il Record of Proceedings, Assembly, State of New York (Tuesday, February 17, 19811 (statement of
Assemblyman Hcvesi), at 875-876.



"Who is going to get the death penalty? The poor defendant, the
defendant with the poor lawyer more likely. I'll tell you one thing,
if there is one certainty—if there is one certainty in what you're abou;
to do—it is that, if you pass the bill and it goes into effect, | am certain
that no millionaire will ever bum, that no rich person will ever have
the sentence carried out, and that's a fact, and I think we all acknowledge
that that's a fact. The victim of this, the person upon whom this penally
will be carried out, will be the poor unfortunate, the person with the
lawyer of less skill or experience than others." (Emphasis supplied.)%

"When you look at the kinds of people who have been convicted
and sentenced to death, they invariably are people from the low income
bracket and there are those of us who believe . . . that if you 're poor,
you do not necessarily get the kind of legal representation that you
would if you had the money to afford the right kind of attorney. | know
you will say that that's not the case, and that there is equitable provision
under the law and that there is a fair share, and everyone else will get
their day in court, but I think the real world proves that poor people
generally carry the brunt when they are charged with murder, parti-
cularly if there is a difference in ethnicity." (Emphasis supplied.|B

All of these comments reflect upon a defense system that is basically inadequate.
Three critical aspects are identified. First, there is no set of experiential standards to
be met for the representation of defendants in felony cases in this sto'.. Second, there
is co\|nty-based disparity in the financing of the public defense system such that certain
counties are without the resources to provide adequate representation. Third, there are
exceedingly low fees for attorneys, experts, investigators, and other necessary auxiliary
services.

The Volker/Graber bill (S.7600/A.9379) responds directly to 'bese issues by:
a| removing the burden from counties and making the cost of defense services a state
charge; b) attempting to create experiential standards for  the representation ofdefendants
in capital cases; and c) creating a standard whereby attorneys, experts, investigators
and others will be paid the customary fee for similar privately retained representation
or services. In pertinent part, the bill states:

8722-g. Assignment of counsel ana related service:- in criminal actions
in which the death sentence may be imposed. 1 Notwithstanding any
other provision of law to the contrary, in every criminal action in which
a defendant is charged with an offense defined in section 125.27 of the
penal law, a defendant who is or becomes financially unable to obtain
adequate representation or investigative, expert or other reasonably
necessary services at any time either (a) prior to judgment, or (b) after
the entry of a judgment imposing a sentence of death but before the
execution of that judgment; shall be entitled to the appointmentof
one or more attorneys and the furnishing of such other servicesin
accordance with the remaining provisions of this section.

2. Ifthe appointment is made prior to judgment, at least one attorney
so appointed must have been admitted to practice in the courts of this

w Record op Proceedings, Senate, State op N.w York (Monday, January 14, 19801 (statement 0i Senator
Connor), at 145.

11 Record up Proceedings, Senate, State op New York (Monday, March 23, 19811 (statement of Senator
Bomiesl, at 1279-12S0.



state for not less than five years, and must have had not less than three
years' experience in che actual trial of felony cases in this state.

3. If the appointment is made after judgment, at least one attorney
so appointed must have been admitted to practice in the courts 01 this
state for not less than five years, and must have had not less than three
years' experience in the handling of appeals in felony cases.

4. Upon a finding in an ex parte proceeding that investigative, expert
or other services are reasonably necessary for the representation of the
defendant, whether in connection with issues relating to guilt or
sentence, the court shall authorize the defendant's attorneys tu obtain
such services on behalf of the defendant and ohall order the payment of
fees and expenses therefore pursuant to the provisions of subdivision
five hereof. Upon a finding that timely procurement of such services
could not practicably await prior authorization, che court may authorize
the provision of and payment for such services nunc pro tunc. The
court shall determine reasonable compensation for the services ami
direct payment tc the person who rendered them or to the person entitled
to reimbursement.

5. Notwithstanding the ratesand maximum limits generally applicable
to criminal cases and any other piovision of law to the contrary, the
court shall fix the compensation to be paid to attorneys appointed
pursuant to this section and the fees and expenses to be paid for invest-

, igative, expert, and other reasonably necessary services authorized

* pursuant to subdivision four of this section at such rates oramounts as
the court determines to be appropriate in order to provide such defendant
with representation by counsel and other services as nearly equivalent
as possible to those available to defendants who arc financially able to
obtain such representation and other services for their defense and
appeal.

*6 Any compensation, fee or expense to be paid pursuant to this section
shall be a state charge payable on vouchers approved by the court which
fixed the same, after audit by and on the warrant of the comptroller.
(Emphasis supplied.)

The bill is an effort to overcome a defective statutory scheme. It is designed co assure
equality of service for the poor. Under its terms, the state must appoint and pay for
counsel for those unable co afford a lawyer both prior to judgment and at any time up
until the actual imposition of the sentence of death.

Investigative, expert and other auxiliary defense services, as well as counsel fees,
will be paid on the basis of customary rates for the services in amounts which will
provide the defendant with representation and other services " ... as nearly equivalent
as possible to those available to defendants who are financially able to obtain such
representation and other services for their defense and appeal.”

The meaning of this language and the full scope and extent ol what the Volker/Graber
bill means is made crystal clear by a review of statements made by the bill's sponsors
in debate on the floor of che Legislature. Referring to 8722-g(5l, Assemblyman Graber
stated in 1978:

" ... (Alnd I surmise today, as this debate progresses, we are going
to hear, and hear loud and clear, from those who will say this bill is an
attack at minorities, that they cannot get a fair trial, they cannot obtain
good counsel, and to chose of you who are going to make comment on
that particular issue, please read page 9, line 10, section 5 of the bill—



and | would like it read into the record: 'Notwithstanding the rates
and maximum limits generally applicable to criminal cases and any
other provisions of law to the contrary, the court shall fix the compen-
sation to be paid to attorneys appointed pursuant to this section, and
the fees and expenses to be paid for investigative, expert and other
reasonably necessary services authorized pursuant to Subdivision 4
hereof, at such rates or amounts as the court determines to be appropriate
in order to provide such defendant with representation bv counsel and
other services as nearly equivalent as possible to those available to
defendants who are financially able to obtain such representation and
other services for their defense and appeal.’

"l think that says a lot, for it is in that section we are guaranteeing
to those minorities, those indigent people who in the past have not
been able to afford good expert counsel; we here, in the State, are going
to pay the bill to make sure that they do get the counsel that they need. "
(Emphasis supplied.)16

Again in 1980, in moving A.8431, Assemblyman Graber stated:

"I am sure later today we will hear that indigent people are unable
to get adequate defense counsel because they cannot afford same.
eee(Referring again to proposed §722-g(5)| | think that's brand new
as far as this state is concerned, that we provide for adequate defense
counsel at state cost to make it absolutely certain that anyone charged
with a capital offense . . . would, in fact, have adequate delcnse.”

% (Emphasis supplied.)T

Last year, on February 17, 1981, referring again to the same section, Assemblyman
Graber stated:

"It provides for the appointment of attorneys with experience of
three years, if the defendant is unable to employ such an attorney. lam
sure later today we will hear that indigent people arc often unable to
afford adequate defense counsel, because they cannot afford it. **e
(722-g|5|! is a first for New York, | believe. 1 don't know of any other
state that incorporated that into the text of their law.” (Emphasis
supplied.)B

Thus, a reading of the Assembly debates makes clear that the intent of the sponsors
has been to pass a death penalty bill in New York distinctly different and more extensive
than any other such bill in America.

Those who arc familiar with New York's defense system may find it anomalous
that while New York continues to rank 45th in its assigned counsel fee structure for
non-capital cases, its Legislature has declared that it shall pay whatever is necessary
in death penalty cases. Any doubt regarding this legislative intent, however, is laid
tc rest by a review of the remarks of the bill's co-sponsors. In 1980, Assemblyman George
Friedman stated:

"... (N)ever before, never before in the history of any country oper-
ating under a system like we operate in the United States of America,

44 Record of Proceedings, Assembly, State of New York |[Mund.iy, March 10, 1978) |siatcment of
Assemblyman Grabcrl, at 2040-2041.

I7 Record of Proceedings, Assembly, State of Nfw York |[Mondav. lanuary 14, 19801 (statement of
Assemblyman Grabeil, at 60.

I Record of Proceedings, Assembly, State of New York (Tuesday, February 17, 19811 (statement of
Assemblyman Graberl, at 854



have rights of accused individuals been protected us they are in this
bill. This bill doesn't say you have aright to counsel; it doesn't say iust
that the State will give you counsel, it says that the State will pay the
going rate for counsel competent to represent you. That is that under
this bill you have the right to get somebody like Percy Foreman to rep-
resent you and the State is going to foot the bill. Under no other system
do you have that right ” (Emphasis supplied.)1
Last year in responding to Assemblyman Hevesi's remarks concerning the inadequacy
of counsel and investigative services (supra n. 11), Assemblyman Friedman stated:

"The bill does not say that investigative services will be provided
only where investigators exist or work in the county where the trial
is held. No, not at all.

"This bill says that investigative services will be supplied, period,
whether it is Onondaga County or Bronx County. If you need invest-
igators for the defense of this accused person, you will get them no
matter what county heisin....

"ee” Any fair-minded person would have to say, yes, it is possible
an innocent person might be convicted. But | ask you to consider the
other side of it. This happens to be the most humane and fairest capital
punishment bill ever passed in any house of any legislature in any state,
and probably any country in the world.

“This bill provides . . for the best lawyers to represent the poor
Blacks that you were talking about. You arc right, Blacks in the past,

i and minority people in the past, have suffered under capital punishment
bills because they have not been able to get the best kind of legal repre-
sentation. But under this bill, they could, because the bill requires
that the State pay the equivalent rate for lawyers in that field. . . .
* *“(If] I were accused of ? capital crime, I could not hire a lawyer like
the fellow now representing |ean Harris down in Westchester County,
because he charges some $100 to S150 an hour, and if he was going to
put in 100 or 200 hours for my defense, | could not afford it or pay for
it. 1 would have to get one of my friends from Bronx County.

"But a poor person . . . under this bill . . . could go hire Joel
Amou now defending Mrs. Harris; F. Lee Bailey, if he feels like coming
in; Mr. Edelstcin from Brooklyn, you name it. Under this bill the poor
person is going to have that lawyer representing him. It is not just the
lawyer, it is the investigative services.

"You know the grays cha: were found, after their convictions,
to have actually been innocent, were found to be innocent because
somehow they managed, over the years, to get investigators working
for them to dig into che facts and find out what actually happened,
and uncover the real truth of the cases. This bill says you are going
to have those investigative services at the very beginning. Whatever
is necessary, whatever is needed, if an army is necessary, you can hire
them under this bill, and you can prepare a defense if a defense is nec-
essary.” (Emphasis supplied. )i0

3 |Ucord or Proceedings, Assemiily, State of New York (Mundav, January 14, 19801 (statement oi
Assemblyman Fricdmanl, at 99-100.

10 R-"cord of Proceedings, Assembly, State or New York (Tuesday, February 17, 1981) istatcmcnt oi
Assemblyman Fricdmanl, at 881-890.



In 1980, Assemblyman Clark Wemple, another Assembly co-sponsor, stated:
“This bill is as carefully constructed a riece of legislation that has
ever come before this house. There is not a single provision in our Penal
Law, our Code of Criminal Procedure, absolutely nothing that comes
within shouting distance of this particular bill in terms of its attention
to the rights of the accused. ***Any defendant under this bill can have
unlimited funds to hire the top attorney in his co' .munity, in his state,
in the Nation, to defend him. ***You can get not just competent counsel
under this bill, you can get the best counsel. That is the point of dis-
tinction.” (Emphasis supplied.)11
And again last year, during the debate on this bill, Assemblyman Wemple stated:
”... [T]his bill goes far beyond anything we have ever had in this
State orin the country in terms of providing those constitutional rights
and extra-constitutional rights that you don't generally find.” (Emphasis
supplied.)11
Assemblyman Morahan, speaking in 1981 on the floor of the Legislature, str.ted:
"... (Ajnd they have provided adequate money for defense, and |
am not talking about the average public defender brand of defense, but
defense equal to those who would have money." (Emphasis supplied.)11
It is apparent that the supporters of the Volker/Graber death penalty bill recognize the
inadequacies of the current system for providing public defense services. It is also
absolutely clear that the legislative intent of 8722-g(5) is to respond to those inadequacies
by supplying “unlimited funds" to the defense in capital cases. In what follows, the
prici of that response and other costs of capital litigation are detailed.

Il Record of Proceedings, Assembly, State of New York |[Mcnilay, lanuary 14, 19801 (statement ol
Assemblvman Wemple), at 86-87.

n Record of Proceedings, Assembly, State op New York (Tuesday, February 17, 1981| (statement ol
Assemblyman Wemple), at 908.

I> Record of Proceedings, Assembly, State of New York (Tuesday, February 17, 1981) (statement ol
Assemblyman Morahattl, at 997.



PART Q:
THE COST OF CAPITAL LITIGATION
(TEN LEVELS AND B E Y O N D )

It isnow clear that a permanent an indispensible feature of capital litigation
involves the review of constitutional, statutory and discretionary questions ata mini-
mum of ten state and federal judicial levels. These include, but are not limited to:

1 the guilt and penalty phases of trial,
2. review by the highest state court of a sentence of death and the
underlying conviction;
3. writ of certiorari to the United States Supreme Court;
4. post conviction proceedings including evidentiary hearings to
vacate judgment or set aside sentence or both;
5. review by the highest state court of adverse determinations in
such post-conviction proceedings;
6. writ of certiorari to the United States Supreme Court;
7. petition for writ of habeas corpus to the United States District Court;
8. appeal of a negative determination of a writ of habeas corpus to
the Federal Court of Appeals for the circuit encompassing the district
wherein the writ was brought;
9. a petition for rehearing en banc from a negative determination
of the Court of Appeals;
10. a writ of certiorari to the United States Supreme Court to review
i anegative determination of either the Court of Appeals or a rehearing
en banc.

After final judicial review, commutation applications directed to the executive branch
are conducted. Stays at each level or stage of litigation are routine. A litigation process
lasting eight to ten years is the norm.4

These levels of judicial review arc the mandatory daily fare of capital litigation even
in states where death penalty statutes, unlike the Volker/Grabcr bill, fail to provide
representation beyond the highest state court.

There is a nationwide network of lawyers, legal workers and organizations routinely
seeing to it that lav vers are supplied in the post-conviction stages of capital cases
everywhere in the country.15

14 While nostalgic longing tor -impler times may be appealing, it will not change the course or the length
of capital litigation in the United States. The most recent death case betorc the Supreme Court, Eddings v.
Oklahoma. _U.S—, 102 S.Ct. 869 (19821, vacated a sentence of death and remanded for rcsenrencing.
The decision handed down lanuary 19, 1982, concerned a shooting which occurrc 1April 4, 1977. If Eddings
is rescnienced to death, the appeal process will begin again. This time-consuming judi:ial resolution of
complex legal questions is something to be proud of. It is one of the indicia whirh distinguishes the United
States of America from a host of "overnight republics” which dot the globe. Furthermore, litigation delay
is by no means unique in or limited to death cases. United States v. IBM, 61H F2d 923 (2d Cir. 1980) was an
antitrust suit brought by the Justice Department in 1969. The suit alleged that IBM had, inter alia, monop-
olized, the electronic digital computer market. Discovery lasted from approximately 1969 to 1975. In that
year the government's direct case commenced. It lasted for almost three years. From 1972 to 1980, IBM
appealed at least five orders from the District Court, two of which were appealed to the Supreme Court.
The IBM defense began in 1978. In lanuary of 1982 the lawsuit was discontinued. As ol 1979, 90,000 pages of
testimony had been transcribed, several hundred witnesses had been deposed and 70 trial witnesses had been
called.

N This network, partially the outgrowth of the death penalty moratorium strategy, is now in permanent
place thioughout the country. Thus, even in states which do not provide for representation beyond the
highest state court, litigation still takes place and genera'es all the costs of responding to petitions tor writs
of certioran, habeas corpus and other forms oi state and federal post-conviction relief. More importantly, the



By an examination of these ten levels of judicial review, it is possible to actually
chart the costs of capital litigation (see Table 1L

TABLE | 16
A Model Charting System for Projecting Capital Litigation Cost
STATE |
TRIAL l.
PENALTY PHASE Defense Prmecution Court Correction Other TOTAL
State Charge
County Charge
SKOSSSS:* ASvivivlIvSs:;:
GLILT PHASE Defense Prosecution Court Correaion Other TOTAL
State Charge
County Charge
> AL 2.
COURT OF APPEALS Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge
WRJT OF CERTIORARI 3.
US. SUPREME COURT Defense Prnsecutiun Court Curreelion Cther TOTAL

State Charge

County Charge

extent to which capital litigants arc entitled to counsel in seeking state und federal post-conviction review
(in states tailing to provide it) is, itself, a question raised in capital litigation. It is clear that, from an ethical
point of view, a lawyer cannot imt "drop acapital case." i-urthcrmore, canon 2 of the Cooe of Professional
Responsibility (DR2-110|A||2]) can be read to require the lawyer in a capital case to pursue the matter in federal
court independent of the state's statutory scheme See also In Re Anderson, 69 Cjl. 2d 611 (19631. A strong
argument that counsel should lie required constitutionally to pursue the case into federal court is developing.
Sevilla, Do CourtAppointed Counsel In Capital Cases Have A Duty To Pursue The Case In Federal Court/,
1 Death Pfnalty Reporter, No. 9, at 1 (May 1981). It is reasonable to assume that eventually in capital cases
a right to counsel for all levels oi review, similar to the New York State statute, will be constitutionally
mandated. The cost of the death penalty in those states that have failed to provide counsel will, at that
time, be geometrically increased since such a ruling will no doubt be given retroactive ctfcct.

16 This chart depicts three channels of review in which capital litigation takes place: "State I," "State I1"
and "Federal." The stages are numbered in the theoretical order in which a "model" case would proceed. In
realitv, remands, evidentiary hearings, stays, and certain concurrent proceedings would both alter jnd add
to the numbering s,stem. The boxes represent in graphic form a means to allocate state and county costs
across the ten levels of mdicial review for defense, prosecution, courts, corrections, and other miscellaneous
categories. In our model, "State I" is the first channel of litigation and includes the state trial court proceeding,



POST-CONVICTION PROCEEDING
Dctensc
State Charge

County Charge

APPEAL
COURT OF APPEALS Dtlens*
State Charge

County Charge

WRIT or CERTIORARI

US. SUPREME COURT Defense
State Charge

County Charge

STATEI

PETITION FOR WRIT Of HABEAS CORPUS

DISTRICT COURT Deiense
State Charge

County Charge

appeal

US. COURT OF APPEALS Dlense
State Charge

County Charge

REHEARING
US. COURT OF APPEALS Deiense
State Charge

County Charge

WRIT OF CERTIORARI

US. SUPREVECOURT Defense
State Charge

County Charge

Prasecution Court
Prasecution Court
Prosecution Court
FEDERAL
Prosecution Court
Prasecution Court
Prasecution Court
Prosecution Court

Correction

Corrections

Correction

Correction

Correction

Correction

Correction

Chitc?

Other

Other

Other

Other

Other

Other

TOTAL

TOTAL

TOTAL

7.1

TOTAL

TOTAL

TOTAL

10.

TOTAL



EXECUTIVE
COMMUTATION APPLICATION i

Defense Prosecution Court Correction Other TOTAL
State Charge

County Charge

In what follows, we discuss "State 1"—the first three stages of capital litigation.
We will trace a death penalty case through trial, appeal, and United States Supreme
Court review. To the extent possible, we allocate and chart the costs for defense,17
prosecution,18corrections,19courts,3and other miscellane.ous categories.

direct appex1to the Court oi Appeals, and federal relief in the form oi ccmoron to the United States Supreme
Court. In the event that relief is denied in this channel, litigation in "State 11" (the state's post-conviction
remedy channel) commences. Post-conviction proceedings at the trial level, direct review by the Court of
Appeals, and again a writ of certiorari to the Supreme Court are envisioned. Tile "Federal" channel includes
habeas cobras reliei in the U.S. District Court, review oi adverse decisions by the U.S. Court oi Appeals, dis-
cretionary relief by rehearing en banc in the U.S. Court of Appeals, and again a writ or certtoran tor Supreme
CourLrcview. The eleventh level of this review process includes executive clemency it should be noted that
the statutory apparatus for clemency in the state of New York does r.ot appear to be ptocedurally sufficient
for death cases. SeeN.Y. Correct. Law Article 11 (V iKinncy 1968,

In addition to other authority cited throughout this paper, in February and March of 1982, the New
York State Defenders Association conducted a telephone survey of public defender offices, private attorneys,
expert witnesses, investigators, correctional personnel, and others in order to determine costs involved in
litigating death penalty cases.

1 Throughout the remainder of this paper, ve apply a uniform formula to estimate capital prosecution
costs. This formula is based on existing average statewide disparity rates between prosecution and defense.
For the purposes of the estimates, we use the baseline defense costs and applv three prosecution to defense
ratios. TTie first, a 2 to 1lratio, is applied to counsel costs in the guilt and penalty phases. The second, a 3 to
1 ratio, is applied to expert witness and investigation costs in the guilt and penalty phases. The third, a
1to 1ratio, isapplied to the cost of appeals to the New York Court of Appeals and the United States Supreme
Court. These ratios are areflection of actual experience based on defcnre/ prosecution cost data. As applied,
they will consistently yield what we believe are uniformly coi terv.m»'_ dollar amounts. Actual prosecution/
defense disparity is much greater than 2 to 1or 3 to 1. Insome jurisdictions, disparity runs as high as 8 or 10
to 1. The reader can thus take the prosecution costs reported hereinafter as the minimum cost of capital
prosecution, resting precariously upon the assurance that these costs will be no less than what is reported,
and will probably be much more. While we hesitate to say how much more, if recent experience is the bell-
wether, counties will assuredly go bankrupt as they pay for the cost of prosecuion in capital cases. Under
the capital litigation scheme envisioned for New York by the Volkcr/Graher u.ll, prosecution costs will
remain acounty charge.

>*We do not yet know the correctional costs generated by the death penalty at the local level. There will
be higher security costs attached to capital incarceration in the areas of housing, monitoring, maintenance,
transportation, and feeding. Most local jails will be hard pressed to achieve adequate capital case security.
We do not, herein, estimate local correctional costs generated by the death penalty, In the state system
Ipost-verdict), capital incarceration takes a tremendous and distinctly identifiable toll. Wc discuss certain
costs associated with state level incarceration infraat PART 111

10 The difficulty of retrieving useful dara for the purpose of proiecting court costs in New York State has
previously been recognized. National Center for State Courts, New York State BunccT Review Manual:
A Retort opthe Senate Select Task Force on Court Reorganization (19781. For this reason, in this report
we rely on survey data from other >.atcs.
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THE GUILT AND PENALTY PHASES

A. Death Is Different

The United States Supreme Court has recognized that death penalty cases require
greater due process procedural safeguards than do non-capital cases. In Gardner v.
Florida, 430 U.S. 349, 357 (1977), the Court stated:

"... (F)ive Members oi the Court have now expressly recognized that
death is a different kind of punishment from any other which may be
imposed in this country. (Citations omitted.) From the point of view of
the defendant, it is different in both its severity and its finality. From
the point of view of society, the action of the sovereign in taking the
life of one of its citizens also differs dramatically from any other le-
gitimate state action. It is of vital importance to the defendant and to
the community that any decision to impose the death sentence be, and
appear to be, based on reason rather than caprice or emotion."

The Legislature's intent to have the state pay the defense bill no doubt arises from
court decisions like Gardner which establish that death cases require greater procedural
protection.3l

In recognizing this constitutional principle, the Legislature has declared its commit-
ment to this new brand of equal protection. It has stated that where the state seeks the
irrevocable sanction of death, inability to pay for the best counsel and auxilian services
will not be a bar to receiving them. Under the Legislature's view of due process, in such
cas”s, the state will pay for representation, no matter what it costs.

In the ordinary criminal case in which the appointment of counsel'is made, for a person
unable to afford counsel, the court will appoint counsel. The legislative debates indicate,
however, that, although it is not a requirement of our present statutory scheme and has
not yet been recognized as an element of the Sixth Amendment,2 an indigent defendant
facing the dearh penalty in New York State will have the opportunity to choose the
lawyer to be appointed. Additionally, although the mechanism for this process of ap-
pointment has not been made clear by the Legislature, rhe Legislature has explicitly
pointed out that this will not just be competent counsel but will be the best counsel
money can buy:

". .. (What we arc saying is that whatever the fees are that F. Lee
Bailey and the best attorneys, the best criminal attorneys get, are the
kind of fees that the State is going to provide for the defense of accused
persons who may come under the restrictions of this bill."3

While the use of the name F. Lee Bailey may be somewhat symbolic, there is no

1l see Woodson v. North Carolina, -128 U.S. 280 (19761; Gtegx v Georgia, ->28 U.S. 153 (19761; Furman v.
Ceo/gra, 408 U.S. 238 11972). Mr. lustice Harlan, concurring in Reid v, Covert, 354 U.S. 1, 77 (1957), stated:
"1 do not concede that whatever process is 'due’ an offender laced with j fine or a prison sentence necessarily
satisfies the requirements of the Constitution in a capital case,” Gardner makes clear that a rnamrity of the
Court accepted this position.

Il The U.S. Court of Appeals for the Ninth Circuit has held that a defendant's Sixth Amendment right to
counsel is violated when a trial court judge fails to accord appropriate weight to an existing attorney/clier.t
relationship in determining whether to grant a continuance founded on the tcmporarv unavailability of the
defendant's particular attorney. Slappy v. Morns, 649 F.2d 718 (9th Cir. 1981). On March 29, 1982, the
United States Supreme Court agreed to review the case. Morris v. Slappy, 81-1095. See also N. Y.L.I.,
March 30, 1982, at 1, col. 4. Thus the question of whether or not a defendant has a federal constitutional
right under certain circumstances to "counsel of choice” may soon he resolved.

1l Record of Proceedings. Assembly, State of New York (Monday, March 20, 197S| (statement of
Assemblyman Fricdmanl, at 2079-2080.



question that his tee structure is real. If New York is prepared to pay for the "best”
counsel with taxpayers money, it can begin with his law offices in Boston. Bailey's
office reported that in serious felony |non-eapital) cases, it requires an initial retainer
of S50,000. This does not include expenses or per diem trial costs. 3

Norris Gelman, a Pennsylvania attorney with much trial experience in death penalty
cases, stated that an appropriate retainer in a capital case runs anywhere from S25.000
to 350,000 depending on the fact pattern.

Ken Rose, an attorney with Team Defense in Atlanta, an organization that specializes
in defending death penalty cases, reported that private attorneys in the Atlanta area
require initial retainers ranging ..om 315,000 to 340,000. The Southern Poverty Law
Center similarly found that private attorneys in Alabama require retainers of not less
than S25,000.

Fees thereafter will be based on houriy and daily (trial) rates. Fees ranging from 3100
to 3200 per hour will not be uncommon. The hill provides for the appointment of "one or
more attorneys” and it is reasonable to assume that the appointment ot two or more
attorneys will be the rule, not the exception.”

The natural result of the death penalty statute will be that jury trials will be conducted
in all capital murder cases. The jury trials will be longer and more expensive than in
non-capital cases Long before the jury is empaneled, however, there will be very high
pretrial costs. These include motion practice, investigations, and the use of expert
witnesses. Adiscussion of these follows.

B. potion Practice

Pretrial motions play an important role in most criminal cases. However, a death
penalty trial is strikingly different than other felonv trials because of the length of each
procedural stage and its overall importance to the ultimate ubiective—preventing the
imposition of the sanction of death. Extensive pretrial motions play, therejore, a crucial
role in every death penalty case.

Motions request specific legal relief or action; they help to educate the trial court and
appellate courts as to the standards of extra-spinal due process that have to be applied
to each procedural question in a death case. Motions create a record and set a couise of
strategy upon which the entire litigation effort in a capital case is patterned.

The usual number of pretrial motions in non-capital cases vary between five and seven.
In death penalty cases, every motion will be critical, requiring substantially more time
to prepare. Experienced attorneys state that the typical capital case requires the filing
of between 10 and 25 trial motions.Many pretrial motions will relate solely to the
unique aspects of the defendant's underlying criminal case. Others will be specifically
a function ot there being a death penalty statute in existence.

Thoroughly researched constitutional attacks on the death statute, motions directed
at insulating the jury from ourside influences, and in-depth motions for discovery and
the right to inspect and test evidence will be routine. Ordinary motions in criminal

4 Significantly, P. Lee Hailey reportedly spent $.150,001) tor Ins own deiense against charges ol conspiracy
to defraud investors amine irorn lus involvement with Glo.in Turner [Tunc, Feb Ki, | at 50 | Nor is lie
alone. John Ehrlichman is reported to have spent 5400,000 on his deiense [Time, lan. 11, 1975, at 14 |

4 unlike the proposed VolkcwGraber hill, the California death statute is silent on the number ol lawyers
to be appointed in capital cases. Nevertheless, the Calilornta Supreme Court has held that a court should
presumptively appoint a second attorney it such an attorney " mnv lend important assistance in pre-
paring for trial or presenting the ease.” Keenuti v The Superior Conn oi ihe t-'irviiml C.ounrv oi Sun Tr,waxen,
Jdocal. Id |Feh. S, 19821.

16 Motronx tor Cupuul Coses’, Southern Poverty Law Center, 1981, p.2



cases take on a different meaning in death cases. Thus, motions to suppress physical
evidence or suggestive identification procedures, motions to dismiss the indictment,
or motions to contravert search warrants, the routine matter of any criminal case, are
longer, more complicated and more heavily litigated in death cases.

In capital cases, motions for the appointment of expert witnesses, the employment
of investigators, the utilization of private psychiatrists for trial and sentencing and
special motions to increase the court's consciousness of the requirements of "super due
process” are not only routine but required as an element of the effective assistance of
counsel.

In virtually every death penalty case, the defense will file motions for change of venue,
individual voir dire, sequestration of jurors during voir dire, and sequestration of a petit
jury. The motions arc essential to offset prejudicial pretrial publicity and to ensure the
defendant an impartial iurv.I7 There arc reported cases of individual examination of po-
tential jurors that have lasted two to four weeks. The cost of sequestering the jury in a
trial that, on the average, lasts from four to six weeks in a capital case, is also substan-
tial. 3

Professor Robert Buckhout, a professor of psychology at Brooklyn College, Brooklyn,
New York, has testified in over 80 death penalty cases. His expertise involves the suf-
ficiency of eyewitness identifications as well as conducting juristic psychological surveys.
Juristic psychological surveys involve consulting with tne attorneys and preparation
of sample questionnaires to assist in targeting special jurors during von dire. At times,
he has even assisted attorneys in the actual conduct of voir dire. Professor Buckhout's
fee for the surveys is S500 per day for in-courtroom testimony with a consulting fee of
$10(7 per hour. In 1977, Professor Buckhout submitted a 525,000 bill in a death penalty
trial for a juristic psychological survey.

C. Investigators

Once an attorney appears in a death penalty case, and ordinarily before many of the
aforementioned pretrial motions are brought, there arises the need for auxiliary defense
services, Foremost among these is the need for an investigator.

Investigators’ fees, in our survey, range from $500 to $1500 per day. Hourly rates
for experienced investigators were reported to range between 575 and $200. The Office
ol the State Public Defender in California has found the cost for investigators at trial in
some death penalty cases to have been in excess of 540,000. Similar amounts were
reported by private attorneys. The National College for Criminal Defense in Houston
found that the bare minimum needed for investigation is 510,000, and this figure only
represents the investigation required for the trial phase. This figure, by New York stan-
dards, is concedcdly low.®

The Sixth Amendment right to the effective assistance of counsel in both federal and
state courts requires thorough investigations in all criminal cases. Apparently, this has
not gone unnoticed by the Legislature. The legislative debate on what would be paid
for investigators included a comment by Assemblyman Friedman about defendants who,
years after conviction, were able to secure their freedom with "late" investigative

J' Motions fot Capital Cjscs, Southern Poverty Law Center, 1981, pp 43-44, 78-8.1.
* This cost is not detailed nor estimated herein. It will, however, lie a substantial charge.

> In People v. Gravilon, 43 A.D 2d 842 119741, a non-capital murder case involving a shooting in a social
club, the American Service Bureau, the private investigation firm on the case, tound and interviewed more
than 35 witnesses. The work in that non-capital matter included the investigation of each complaining
witness and the retrieval of statements The cost ol this alone exceeded 525,000.



help. Referring to this issue he stated, supra, at n. 20, "This bill says you arc going to
have those investigative services at the very beginning "

"Up front" investigative services have been shown to be essential. In the recent
case of Johnny Ross, imprisoned in Louisiana at 15 and sentenced at 16 to die for a
rape he didn't commit, investigative services set him free. These investigative ser-
vices should have been available pretrial, but were not supplied until the Southern
Poverty Law Center brought a habeas corpus petition (in the "Federal™ or third liti-
gation channel).

The Southern Poverty Law Center received a letter from Johnny Ross in 1975 pleading
his innocence. Ross was 16 at the time—the youngest person on death row in America—
and the Center took his case. Ross's 1975 trial had lasted less than one day despite
the fact that it was a capital case in which his life was at stake.

.Among numerous other things, the Southern Poverty Law Center hired Cary Eldrcdre,
a private investigator from New Orleans, to complete the investigation in the Johnny
Ross case:

"Eldr-dge read the trial transcript and began tracking down alibi
witnesses, interviewing investigating officers and pursuing other leads.
In reading the transcript, he noticed that the prosecutor had introduced,
through the testimony of a criminalist, the rapist's blood type, as deter-
mined from a semen sample taken from the rape scene, but the pros-
ecutor had never tied this piece of evidence to Ross.

"For the sake ot thoroughness, Sldredge decided to check it out and

- contacted Ross to see if he knew his blood type. The rapist's was the

* 'B' group. Ross didn't know his, but told Eldredge he had donated
blood a number of times since he'd been imprisoned. So Eldredge con-
tacted the blood bank that served the prison.

"Each of the numerous times Ross had donated, his blood had been
typed, and each time it had come up ‘O +." But these were the results
of testing by technicians, nor physicians, so after informing |the Southern
Poverty Law Center| of his findings, Eldredge arranged for a prominent
university doctor to test Ross, and his tests produced exactly the same
results. ee¢(The Southern Poverty Law Center| took the evidence to
the dis'rict attorney's office. Soon thereafter, Ross was released. He is
now living with his sister in Denver.” 4

The price of the Gary Eldredge investigation in the Johnny Ross case was $3500.
It took place, however, years later than it should have, in conjunction with a federal
habeas corpus petition. The waste of taxpayer dollars that ensued from unnecessary
litigation is nothing compared to the abuse of Johnny Ross's liberty—a deprivation of
freedom arising directly from poverty.

Atypical criminal case investigation, obviously heightened in a death case, involves
searching for and inteiviewing every potential favorable and adverse witness. It includes
crime scene investigations, photographs, the search for and retention of experts, and
the review of testimony presented at pretrial hearings and other evidentiary proceedings.
The investigator retrieves evidence, follows leads, and develops factual theories. Fre-
quently, the investigator is deeply involved in surveys to test for prejudice within a
community and among potential jury veniremen. In a system which requires the mar-
shalling of facts before they are applied to law, the investigator is a crucial and vital
part of the defense team.

Nor should it be forgotten that the sentencing phase of the bifurcated trial process is

4:)Poverty Law Report, Vol. 10. No 1 lan./Feb 1982, Jt 3.
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a co-equal part of capital litigation at the trial level. Thus, the marshalling of facts on
the issue of guilt is but 50 percent of the work that a good private investigator will be
doing in a capital case.

D. Experts and Auxiliary Services

Experts, such as forensic scientists, juristic psychologists, psychiatrists, crime scene
reconstructionists, criminalists, polygraph experts and others contacted in our survey,
reported fees ranging from S500 to S1,000 a day for their services. These people are
critically necessary to the defense team. While any particular case may require a
different configuration of the experts required, all cases will require the extensive use
of numerous experts. The fees reported below are exclusive of the expenses required
for travel.

Judith Bunker, a technical specialist to the medical examiner in Atlanta, and one of
the top crime scene reconstructionists and blood stain analysts in the country, has
advised NYSDA that the going rate for such services ranges from S700 to S1,000 per
day.

)I/n many capital cases, difficult issues, such as the insanity defense, are often raised.
Psychological Evaluations, Inc., in Atlanta, has performed psychiatric and psychological
evaluations in death penalty cases throughout the country. Although the individual
fees vary, Dr. Anthony Stone, a psychologist, reports the average fee is approximately
$700 a day exclusive of expenses.

Our office interviewed Mr. Robbie Robertson of W. A. Robertson and Associates from
Atlanta, Georgia. Mr. Robertson is an expert in the administration and analysis of poly-
graph examinations. He has participated in approximately 25 capital murder cases in
which his testimony and analysis were used at pretrial proceedings, and trial and
sentencing phases of the bifurcated capital process. His present fee is S200 per day
for courtroom testimony. In addition, he charges SI150 for the administration of the
polygraph examination with the average bill approximating S500 plus expenses.

As stated earlier, Professor Robert Buckhout has appeared in his capacity as an expert
witness regarding eyewitness identifications. His courtroom fee is $500 per day. His
consulting fee, once again, S100 per hour.

Dr. George Jurow of New York, New York, has been involved in approximately 25
death penalty cases. His expertise centers on Witherspoon issues.4l His research con-
cludes that the exclusion of jurors opposed to the death penalty at trial results in biased
juries. His services include consulting with the attorney and sometimes testimony at
the pretrial stage. Frequently, he is a witness in support of defense motions to empanel
a separate jury for the sentencing phase. His fee is S100 per hour for consulting as well
as testimony.

Dr. David P.othstein, of the Michael Reese Medical Center, Chicago, Illinois, is a
psychiatrist. Dr. Rothstein has testified in several capital cases in both the trial and
penalty phases. His fee is S125 per hour for in-court testimony and $110 per hour for
analysis. This fee is exclusive of expenses.

Dr. Seymour Halleck, of the School of Psychiatry at the University of North Carolina
at Chapel Hill, has testified in both the trial and penalty phases of capital trials. With
a standard fee of S150 per hour, he approximated his average bill to be $2500 for both
phases.

41 Witherspoon v. Illinois, 391 U.S, 510, 522 |1968], held that adeath sentence may not be .carried
out if the |ury that imposed or recommended it was chosen by excluding veniremen for cause simply because
they voiced Rcneral obicctions to the death penalty or expressed conscientious or religious scruples against

its infliction."



A typical death case will use these expert! or others just like them. A hypothetical
case can easily be designed. Let us assume c case in which three days of crime scene
reconstruction, a juristic psychological survey and a polygraph examination are required.
Let us further assume a Witherspoon jury challenge that takes three days of work and
four hours of testimony and the use of one psychiatrist who has conducted a five hour
exam and testifies for two hours. This relatively modest use of experts will run up a
bill for the state of more than S30,000 in just the guilt phase of a capital case. These
costs are real. They will be paid by the state. They will be present in every capital trial.

E. Sentencing in the Penalty Phase

Any aspect of the defendant’s character or record and any ot.,or circumstance offered
in mitigation of punishment must be considered by the jury in the penalty phase of a
capital trial. Lockett v. Ohio. 438 U.S. 586, 604 (1978). Loc.keti followed on the heels
of Woodson v. North Carolina, 428 U.S. 280 (1976). In Woodson, the Supreme Court,
in defining the requirements of capital sentencing procedures, stated that courts must
consider the:

"character and record of the individual offender and the circumstances
of the particular offense as a constitutionally indispensible part of the
process of inflicting the penalty of death.” (Emphasis supplied.) Id., at
304.

In Gardnerv. Florida, 430 U.S. 349, 358 (1977), the Court held that:

| "()tis now clear that the sentencing process, as well as the trial
itself, must satisfy the requirements of the Due Process Clause **=*|T]/ie
sentencing is a critical stage of the criminal proceeding at which [the
defendant\ is entitled to the effective a'.'istance of counsel. ***The
defendant has a legitimate interest in the character of the procedure
which leads to the imposition of sentence. . ..” (Citations omitted.)
(Emphasis supplied.)

At this critical stage of the proceeding, the defense may use many of the socio-psychi-
atric witnesses employed during r.he trial phase. However, this stage additionally requires
the investigation of the defendant's family, friends, neighbors, school personnel, and
social workers.

The investigation at the sentencing phase requires a complete retrospective analysis
of every positive aspect of the defendant's life from the day of birth to the date of sentence.
The witnesses called to this proceeding, vital to establishing evidence in mitigation of
sentence, must be made available to testify, requiring, in many cases, the reimbursement
of travel expenses and accommodations. Military, school, work, and other records must
be designated, located and retrieved.

The Volkcr/Graber bill will permit the court, upon a showing of prejudice, to discharge
the trial jury and empanel a new sentencing jury.4l Hence, defense counsel will un-
doubtedly make the same motion as was made at trial for individual voir dire at the
sentencing phase and for sequestration of the sentencing jury. Here again, a lengthy
process of individual voir dire is, in many cases, the only possible remedy to empanel
a fair and impartial jury on the question of sanction. The main reason courts have
granted individual voir dire is that it is uniquely suited to capital cases.

Death cases ordinarily are accompanied by tremendous publicity and notoriety.
Infection of the jury panel by this kind of publicity, and its resultant effect on ju>/ fact-
finding, creates reversible error. Therefore, it is in the interest of the court system to

*j Proposed Crim. Pnoc. Law 8400.27(21, S.7600/A.9379 88 [1982].



permit individual voir dire and sequestration of jurors during voir dire. Such voir dire
enables the defense to delve into the area of prejudice without fear that the answers of
one juror will taint the entire panel. Such taint preserves an issue for later litigation.

Three of the mitigating factors described in the proposed death bill for New York
require the sentencing jury to consider whether ", . . [tjhe murder was committed
while the defendant was mentally or emotionally disturbed or under the influence of
alcohol or any drug . . . ,"43whether "... [tjhe defendant was under unusual and sub-
stantial duress or under the domination of another person . . . ,"#4and whether "... [tjhe
defendant's mental capacity ... or his ability to conform his conduct to the requirements
of law was significantly impaired. . . ."45These circumstances clearly contemplate a
situation where the defense will be called upon to present extensive testimony of psy-
chologists and psychiatrists. The previously discussed costs ¢ such services will again
be incurred by the state. They will probably be higher in the penalty phase of the capital
trial since the. importance of such testimony is magnified by the omnipresence of death.

Furthermore, since 1978, it has been constitutionally explicit that:

" ... [Tjhe Eighth and Fourteenth Amendments require that the
sentencer.. not be precluded from considering, as amitigating factor,
any aspect of a defendant's character or record and any of the circum-
stances of the offense that the defendant proffers as a basis for a sen-
tence less than death."16

The requirements which permit relevant evidence in mitigation also result in the
defense calling witnesses to establish the cruelty of the death penalty. Former death row
inmates, theologians and witnesses to prior executions are the type of non-traditional
expen witnesses that now, under rules laid down by the Supreme Court, testify in the
penalty phase of capital litigation. The expense of these experts at the sentencing pro-
ceeding will be considerable. Little, if any, of this evidence can be legally excluded
from the sentencing phase of a capital trial in the United States.

Mr. Lloyd McClendon, Deputy Administrator, Ohio Penal Industries, Columbus,
Ohio, is an ex-death row inmate, having spent two years on death row. He has been
certified as an expert witness in approximately six death penalty trials throughout the
country. His testimony is used at the sentenctng stage to rebut the deterrent effect of

he death penalty and to support mitigating factors such as the defendant's positive
potential. Mr. McClendon's fee is presently $500 a day for in-court testimony. In a
recent case in the state of Florida, he submitted a bill to the public defender's office for
approximately S2000.

The array of expert witnesses, including social psychiatrists, criminologists, and
counselors, whose testimony will beat on the inadequacy of the death penalty as a
sanction, requires preparation for a full blown evidentiary, adversarial proceeding.
Experts to testify on the death penalty as it is applied in a particular state, protessors
to testify on the tphilosophical question of capital punishment, social scientists to re-
solve jury doubts, and many others are called as witnesses in the penalty phase.
Testimony on the inefficacy of the death penalty as a deterrent, on attitudes toward the

4l Proposed Crjm. Proc. Law §400.27 [8)(1], S./600/A.9379 §8(1982).
M Proposed Crim. Proc. Law §400.27(8||c|, S.7600/A.9379 §8(19821.
4 Proposed Cjum. Proc. Law §400.27|8||b), S.760U/A.9379 §8(19821.

M 1.0ckctt v. Ohio, 438 U.S. 586, 604 (1978l.
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death penalty, on racial prejudice, and on every imaginable issue that can prevent the
execution of a human being is permissible and systematically used in the sentencing
phase of a capital case.47

THE COST OFTHE GUILT AND PENALTY PHASES

The first stage of "State 1" has been seen to be expensive. We rec”p costs here.
Defense: Charges for the defense will conservatively total 5352,700.
One hundred seventy six thousand, three hundred fifty dollars
(5176,350) is allocated for each phase (guilt and penalty)48as follows:

ATLOINBYS .. 5106,350
INVESTIQATOTS..cviiiiicicece s 40,000
EXPEITS .. Vi b .30,000

5176,350

Prosecution: Our estimate of prosecution costs at the trial level for
the guilt and penalty phase of the average capital case in New Yoik is
5845,400.8

Court: As previously stated,3 court data is difficult to retrieve tor the
purpose of capital litigation cost modeling. We do, however, have a
guidepost and, in the absence of hard data, we use it. [ohn Ackerman,
dean of the National College for Criminal Defense, reports that a local

* Texas judge, counting only court-time, employees time and jury
sequestration, estimated the couoty cost of a recent death penalty case
At over 5300,000. This amount di€, not include appeal, and the defen-
dant in that case did not receive a :cntence of death. In fact, the case is
now on appeal.

Correctional Cost: As previously stated,5 we do not estimate or
allocate local jail capital incarceration costs.

* It should be noted that the only experiential competence statutorially required under the Volker/Graber
bill is in the (rial of felony cases (three ycars|. However, the two stages of the bifurcated capital process re-
quire experiential competence in both the guilt phase (triall and the penalty phase |sentencing|. The art of
sentencing advocacy is a new and developing area. Experience in New Yotlt ielony court representation,
absent more, is not sufficient experience lor the sentencing phase oi a capital case. Additionally, in New
York, experiential competence in similar sentencing proceedings would be virtually impossible to acquire.
Although Article 400 of the Criminal Procedure Law presently provides for picscntencc conferences, sum-
mary hearings, and other specified hearing procedures, these proceedings do not approach the complexity or
importance of penalty phase proceedings in death cases. Furthermore, the CPL proceedings can only be held
before a judge (CPL §8400.10; 400.15(7|(al]; 400.16(21; 400.20(al; 400.21|7)(al; 400.30; 400.4()|5||] while
penalty phase proceedings are held before juries. Although the Volker/Graber bill clearly permits hiring
special counsel to assist in penalty phase procedures, including post-trial, presentcncc motion practice,
presentence investigations, hearing preparation and the sentencing hearing itself, we do not independently
calculate these fees.

4 This assumes aconcedcdly low model four week trial of 120 trial hours, exclusive of motions. It assumes
two trial lawyers, one investigator, and the expert costs detailed supra at D. One hundred twenty five (1251
hours of motion work are allocated to the guilt phase, and .344 huurs of lawyer time to investigation and
preparation (research, witness preparation, client interviews).

4 See n. 28, supra.

50 See n. 30, supra.

11 Seen. 29, supra.
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We can now allocate and chart some of the costs arising in the first stage of capital
litigation—the guilt and penalty phases. (See Table 2 below.)

TABLE 2
COST OF THE GUILT AND PENALTY PHASES
TRIAL

PENALTY PHASE Ddcn*c I'rotccuunn Court Correctlun Cther TOTAL
State Charge $176,350 -0 - S150,000 —6— I $326,350
County Chary. -0 - $422,700 —5— : ? $422.700

WXWSX0iSS XCV>XX*:::%V

GUILTPHASE Detente Pmtciotnm Court Correction Cther TOTAL
State Charge $176,350 —0— $150,000 -0 - : $326,350
County Charge -0 - $422,700 —b— : r $422,700

STATE $652,700
I .COUNTY $845.400

TOTAL $1,498,100

Under the Volker/Graber bill, it will cost New York State and its counties more
than $1.4 million to bring a capital case to the point of a death sentence. However, the
drain of taxpayers' money will have just begun. The costs associated with the ensuing
nine levels of appellate review are substantial.® The first two stages of the appellate
process within "State I" are detailed below.

DIRECT APPEALTO THE COURT OF APPEALS

The Volker/Graber bill authorizes a direct appeal to the Court of Appeals from judg-
ment of conviction and sentence of death. The Court of Appeals will review the law and
the facts. I: will examine the presence of passion, prejudice, or arbitrariness in the
sentence. It will review statewide sentencing patterns and determine whether the
sentence of death is disproportionate or excessive. The appellate process will increase
the total cost of he death penalty procedure by: 1) being more expensive than non-
capital appeals; and 2) regenerating the costs of the trial process when cases are remanded
for trial. The latter result is not infrequent in death penalty appeals.

The California Office of the State Public Defender reports that nine out of the first
11 death judgment appeals under California's death penalty statute resulted in either

1 It hears repeating that the proposed hill docs not limit the reimbursement ol appellate deiense counsel
to the state appellate forum. Indeed, it requires the appointment of appellate counsel for the federal as well
as the state level. The costs associated with "State 11” and the "Federal” litigation channel |scc Table I,
suprnl (post-convtctton proceedings, appeals, writs of certiorari, federal habeas carpus pctttton, federal
appeals, rehearings, and writs of certioraril arc not detailed in this paper. Furthermore, the Attorney General
will represent the state as respondent at each application for a writ of habeas corpus and other federal relief.
The weighty state costs associated with thts representation at three tcdcral stages of litigation are also not
detailed herein.



reversals or retrials. That office also reports the cost of a death penalty appeal on the
state level to be in excess of S30,000 per case.

The proposed New York bill would require appellate counsel to perfect two appeals
at once, i.e., the sentence reviewS3and the direct appeal. The expense of this procedure
will also be felt by the state and county as they attempt to defend the conviction. The
constitutionality of a death penalty statute is almost always attacked on appeal. In New
York, this will require the Attorney General's office to appear and defend the constitution-
ality of this statute.%

In our survey on appellate death penalty costs, F. Lee Bailey's office reported a mini-
mum cost of 525,000 to take a non capital felony appeai. Again, this figure is exclusive
of expenses.

The Southern Poverty Law Center reported the cost of an appeal to range from $20,000
to 530,000. Under the New York statute, the costs will be higher.

In order to accurately quantify time involved in a capital case, wc examined juris-
dictions which have objectified the appellate process by the development of workload
standards. In California and Michigan, the state defender offices have quantified non-
capital appellate work into work units. By calculating the number of hours to prepare
one brief from 300 pages of transcript, the Michigan Appellate Defender Office has
developed an "an appellate unit" —a work unit equal to 55 hours of attorney time.
Under this formula, a minor non-capital case directly appealed to the highest state
court would require 3.7 work units or approximately 203M hours. This includes an
application to appeal, an appellate brief, oral argument, and motion tor rehearing. It
does not cover reply briefs, client visits, or expenses. The standards for California are
substantially similar.

Significantly, the Appellate Section of the National L -i! Aid and Defender Associa-
tions has developed capital case appellate standards and 1.* dso done so on the basis of
work units. Under these standard i, which can permissibly be met under the express
provisions of the Volker/Graber bill, 30 work units arc the standard work load for one
appellate attorney for one year. A durect appeal of a death case to the New York Court of
Appeals would constitute 14 work units under these standards.

This figure, which may be somewhat low considering the extensive research and
innovation that will be required in the first onslaught of constitutional challenges to
the Volker/Graber bill, translates into about five months work or between 800 and
900 billable hours. At the rates chrrged by the "best™ counsel, supra, at n. 33, this will
translate into defense costs of 580,000.

4 The costs associated with the eonstituuonally required disproporttonaliiy review have not been assessed.
The death penalty statute will require the arresting police officer, the prosecuting attorney, the defendant's
attorney, and the trial ludgc to file reports with the Court of Appeals in every case where a defendant is
indicted for first degree murder. These reports will have to be filed with the Court nt Appeals within 30 days
of a disposition by a superior court. They will also have to be separately analyzed in coniunction with each
death penalty sentence appeal. The contents of the reports will be designed by rule of the Court ot Appeals.
They are obviously, therefore, not detailed in the bill. It is, however, cleat that, independent of other in-
creased capital case judicial costs, the judicial system will need significant additional resources lust to carry
out disproporiionulity review.

* N.Y. Exec. Law,8§71 iMcKinncy 1972).

** The workload standards reported here were presented at ihe National Appellate Defender Conference
conducted by the National Legal Aid and Defender Association, April 10-12, 1981, in Indianapolis, Indiana.
The capital case workload standards of 30 work units define a capital brief as 10 units, and a petition for
ccrtioran as lour.



Adirect appeal of a capital case to the New York State Court of Appeals will, therefore,
cost New York taxpayers no less than 5160,000 exclusive of correctional and court
costs, as indicated in Table 3 below.

TABLE 3
COST OF DIRECT APPEAL TO THE NEW YORK STATE COURT OF APPEALS

APPEAL
COURT OF APPEALS Detente Prmccumin Court Currectinn Cther TOTAL
State Charge SS0.000 -0 - ? : $80.000
County Charge -0 - $80,000 -0 - -0 — '] $80.000

STATE 580,000
COUNTY 580,000

TOTAL 5160,000

SUPREME COURT REVILEW

Fmal judgments of the Court of Appeals rendered in death penalty cases are next
revilwable by the United Str.tcs Supreme Court by writ of certiorari. Bringing such
petitions is routine capital practice. Preparation of the petition and the brief on the
merits involve complete review of, and familiarity with, the entire trial transcript
and all state court proceedings. The transcripts to be reviewed frequently contain
thousands and thousands of pages.

Edward Nowak, Public Defender of Monroe County and an able appellate lawyer
who successfully argued the landmark case of Dunaway v. New York, 99 S.Ct. 2248
(1979), before the Supreme Court, estimates that the amount of time to adequately pre-
pare a non-capital case for Supreme Court review averages between 150 and 200 hours.
Seventy to 100 of these hours cover the preparation of the petition for certiorari. Once
the petition is granted, however, fine points have to be honed and final briefs have to
be prepared. Six lawyer weeks is not an unusual amount of time in non-capital cases.

In capital cases, far more is involved. The record is longer, the issues more complex,
the stakes higher. More importantly, the constitutional principles involved have fre-
quently only recently been enunciated and are subject to precise case by case refinement.
During this process of review, while the cost of defense services will be a state charge,
the cost of prosecutorial time will be a county charge.

The Supreme Court does not look at a certiorari petition to do justice to an individual
litigant. Despite its reputation, the Supreme Court does not sit as a "court of last resort.”
Rather, in exercising its certiorari jurisdiction, the court seeks to either refine existing
prepositions of law, explore potential areas for applying settled principles of law, or to
resolve constitutional conflicts among the state or federal circuits. In death cases,
these principles heighten the existing pressure to find novel issues for Supreme Court
reversal.

In the most recent case befoie the Court, Eddings v. Oklahoma, u.S 102 S.
Ct. 869 (1982), the question presented was whether or not the infliction of the death
penalty on a minor who was 16 at the time of the crime constituted cruel and unusual

“ Prosecution costs arc calculated at a ratio of 1to 1with defense. See n. 28, supra.



punishment under the Eighth and 14th Amendments to the Constitution of the United
States. A second question was whether or not the Supreme Court should address the
plain error committed by the trial court when it refused to consider relevant mitigating
evidence. The petition for certiorari was 26 pages long. The state's opposition brief,
20 pages long. The brief on the merits, filed for the petitioner, was 68 pages long. It
argued three points of law, cited 81 cases, and discussed 95 domestic statutes. It reviewed
the statutes of 11 countries. Seventy-seven other authorities were cited in the brief. Five
appendices containing in-depth social research were filed.

The Eddings case is not an unusual effort on behalf of a capital defendant. It involved
hundreds and hundreds of attorney hours to research, prepare and present the case.5

Applying the Michigan work unit formula, a non-capital petition for certiorari, brief
and argument before the United States Supreme Court requires four units or 220 hours
of attorney work. The California formula, applied co Supreme Court review in a non-
capital case, would require three appellate work units and approximately 200 hours of
attorney time for research, preparation, brief writing, and oral argument. Applying the
NLADA Appellate Section standards, a petition for certiorari in a capital case would re-
quire approximately 256 hours of preparation. Supreme Court review itself, including
legal research, preparation, ccrtioran petition, briefs, and oral argument would be equal
to or surpass 46 percent of an attorney's work year. This is billable at approximately
883 hours.

Under the provisions of the VVolker/Graber bill, which provides fees at the rates charged
by the "best attorneys," supra, at n. 33, this will translate into defense costs of $85,000.

Supreme Court review of a New York capital case will, therefore, cost New York
taxpayers no less than S170,00038 exclusive of correctional costs as indicated in Table
4 below.

TABLE 4
COST OF SUPREME COURT REVIEW

WRIT OF CERTIORARI

US. SUmMME COURT Diitnic rrmeccunun Cuuri Cuiiecnun Qilier TOTAL
State Charge $85,000 - 0- 7 : 7 $85,000
County Charge - 0- 585,000 - 0- : ? $85,000

STATE $85,000
COUNTY $85,000

TOTAL $170,000

,r Significantly, the Supreme Court decided the narrower of the two questions in Editings. The constitu-
tionalitv of imposing the death penalty on a 16-year-old thus remains an open question. The ease is now in
Oklahoma awaiting a resentencing procedure. NYSDA has been informed that j motion has been made
seeking the appointment of a new sentencing judge. This will, of necessity, have to be decided before the
case can proceed.

s* Prosecution costs arc calculated at a rate of | to 1with defense. See n. 28, supra.



PART TTT;
ANOTE ON THE COST OF
THE “CORRECTIONAL" PROCESS

The fiscal wastefulness of a criminal justice system with a death penalty is epitomized
by the cost of incarceration. Since 1976, when the death penalty was held not to be
unconstitutional per se by the Supreme Court, four people have been executed in the
United States.3 The vast majority of capital defendants do not get executed; rather,
ultimately, after enormous agony and squandering of the public treasury, they are
sentenced to life imprisonment. It will be the same in New York State. New Yorkers
will not only pay for the cost of trial, appeal, and nine levels of review, but also for
the incarceration of the inmate during the process and most probably for the rest of
his life. It would, in the eyes of some, be better at the outset to offer life imprisonment
as the only sanction for first degree murder.

The annual cost of maintaining an inmate in a New York State prison was calculated
at 515,050 in 1978.80 Assuming that the average age of persons convicted of first degree
murder is 30,6l and that they will live until age 70, the cost of life imprisonment for
40 years would be S602,000. At a cost of SI.4 million, a death penalty trial alone will
exceed the cost of life imprisonment.

For the defendant facing capital punishment, the cost of special death row security
must be added to the annual charges above. Thus, according to representatives of the
Florida Clearinghouse on Criminal fustice, during the eight to ten years involved in
post-conviction appellate review, an additional 515,000 per year for each inmate will
probably be required. This security cost reflects the need to deal with the death row in-
mate individually, to maintain an individual cell, and to separate the inmate from the
general population. This issue is certainiy not new to correctional administrators,£

Richard McGee, then Administrator of the California Youth and Adult Corrections
Agency, stated 18 years ago:

"There is also the argument of cost. Why support some murderer
for the rest of his life when we could execute him and save all that monev,
the argument goes.

"Like so many arguments favoring the death penalty, this does not

w Note that of the four, three—Gary Gilmore |1977): [esse Bishop (19791; and Steven ludy 11981)—all
desired execution. Only lohn Spenkelink did not wish to die. He is tiius the only person to lie executed
against his will since 1967. Since 1976, eight persons on death row have, however, commuted suicide.

A D. McDonald, The Price of Punishment: Public Spendinc. for Corrections in New York 13|,9801.

41 Florida reports the average age at admission <o its death row is 30.8 years. Burfau of Planning,
Research and Statistics, Florida Df.p't. of Corrections—Death Row Analysis 1, Statistical Facts
(Aug. 29, 19801,

4: Thorsten Sellin, wiiting in 1961, said: "It has ... been claimed that (the death ponalty| is an economical
way of disposing of criminals who, otherwise, would have to be supported al public expense—perhaps for
the rest of their lives. Those who employ this cynical argument may be ignorant ol the sometimes moun-
tainous costs of the administration of justice in capital cases and they certainly have no knowledge oi the
realities of prison administration. It isno doubt true that some prisoners, including some lifers, do not make
adequate returns to the state—measured in dollars and cents—for some ol them are mentally or physically
incapable of doing so. But most liters work in prison. They perform domestic services, they work in prison
shops, they do clerical work. If they were paid a wage commensurate wirh their services, they would be
able to pay the costs of tncir maintenance, but since they are paid little or nothing, it is easy to forget that
they are a source of financial prom to the institution in one way or anothci:. Anv prison warden will testify
to the lact that u is rrom the group ot lifers that he draws a consideranlc number ol trusted inmate employees.”
C7pnalPunishment, 25 Fed Probation, No. 3, at 3 (Sept. 1961).
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hold up under factual analysis. The actual costs of execution, the cost
of operating the super-maximum security condemned unit, the years
spent by some inmates in condemned status, and a pro-rata share of top
level prison official's time spent in administering the unit add up to a
cost substantially greater than the cost to retain them in prison the
rest of their lives.

"Furthermore, perhaps haiif of those condemned could make highly
useful prisoners. It is a common experience that many long-term prison-
ers settle down to responsible jobs in the prison community which
could conservatively be valued at a minimum of half the salary of an
employee in industrial, maintenance, clerical and other roles. This
would more than pay for both their own keep and that of the other
half.

"Thus, our studies indicate that just on the besis of prison costs alore,
it vwould actually le cheaper to do anay with the death peralty. When
the other costs of death penalty cases are added—the longer trials, the
sanity proceedings, the automatic and other appeals, the time of the
Governor and his staff—then there seems no question but that economy
is on the side of abolition." 63 (Emphasis supplied.)

*J McGee, Capital Punishment as Seen By a Correctional Administrator. 28 Fed. Probation, No. 2, at
13-14 (June 1964|.
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CONCLUSION

Throughout this paper we have suggested the existence of certain indirect costs or
made reference to specific costs we do not calculate.64 These include court costs, jury
sequestration, security costs for local correctional facilities, the cost of hiring special
penalty phase counsel, and millions of dollars that will be associated with state and
federal post-conviction review.

It should by now be clear that government has failed to look at the actual costs of
defending and prosecuting capital cases. It has failed to examine the impact of the death
penalty on the state's correctional system. It has no idea what the price tag for capital
litigation by the Attorney General's office will be.

While prosecution costs in capital cases will probably bankrupt some counties, local
governments, already caught in a quagmire over a jail crisis, have yet to examine the
impact of capital case security requirements on local correctional facilities.

All these issues must be confronted without appeal to bloodlust. Bloodlust in the
name of the public good is a political lie.

And the public? The public is concerned with security on the streets, in homes, at
school, in offices. The public is, at best, overlooked by a government's death-bent
myopia and, at worst, disregarded.

Crime and justice need to wear a common yoke. The death penalty permanently
disengages them one from the other. There can be no murder in the name of justice.

Capital cases do not need to exist. The expenditures outlined in this paper are not
necessary. Millions of dollars directly attributable to a death penalty and capital liti-
gation can be instantly saved and redirected by not reinstituting capital punishment
in New York State. This is not a choice ordinarily posed to voters or those others who
live petrified and diminished by the fear of crime.

Political rhetoric, however, should not be permitted to obscure the true pain of the
families of homicide victims. They need closure. For capital defendants, delay and
legal review mean life. For the families of homicide victims, delay and legal review mean
pain. For both, the process is agonizing.

While many have voiced concern over victims or perpetrators, few seem to know the
true agony of either—the agony that comes from the notoriety of five or six appeals, from
two or three reviews by the Supreme Court, from being dragged, alone, through the
cruel and unusual punishment of waiting.

For the victim's family, it is the seemingly endless grief, memories of the morgue,
recounting the report of death, rcfeeling alorieness.

The death penalty perpetuates victim pair:. It also eats at the innards of the accused.
Death row:

"... isset up with one thing in mind: to hold a person until execu-
tion. None of the programs of education or rehabilitation available
to others in even the strictest of prisons are available to death row in-
mates. The prison is required only to house, feed and then Kkill the in-
mate. This makes life on death row far more depressing and meaning-
less than life normally is in prison. . .. (Djcath row, ... aghastly zoo
organized and wholly devoted to carrying out the most sordid act imag-
inable **is just barely living. It is instinctive existence where the
days are stitched together by a thin thread of hope that either the laws
under which the penalty was decreed will be ruled unconstitutional or
one's conviction will be reversed for some reason. The effects of years
of isolation and deprivation, the lack of human contact, touch, and

*4 Sec nn. 2 26. 29, 30, 38, 47, 52, 53, 54, supni, and text accompanying them.
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sexuality builds unrelievable pressures. The constant possibility of
execution added to those pressures makes for a grinding, withering
life that is all but intolerable—a ‘slow coming dark." " &

The debate on the death penalty has become sordid and loud. It has diminished us
all. We have come very far down the road from morality. Too far. The distance is shame-
fully represented by the theme of this paper—cost. Capital litigation and the costs
of the death penalty, however, will not go away until the death penalty is abolished.

As can be seen from Table 5 below, some of the costs of the first three stages of capital
litigation will total no less than $1,828,100.

TABLE5
COST OF STATE |
(Trial, Appeal, Supreme Court)

Defense Prosecution Cnun Cuireciuin Other TOTAL
State Charge $517.700 -0 - 5300,000 1 t 5817,700
County Charge -0 - $1,010,400 -0 - t I 51,010,400

STATE $817,700
M COUNTY S1,010,400

TOTAL $1,828,100

By the time the first 40 New York death cases have been tried to verdict, over S59
mill, on wjll have been expended. By the time the first 21 New York death cases have
reacted the united States Supreme Court, New Yc.k State and its counties will have
expended as much as the Governor, in his February crime message, deemed appropriate
for the entire statewide Major Offense Prosecution Program. An amount exceeding
the Legislature's fiscal year 1982-83 local criminal justice assistance budget will rapidly
be spent to pay for the death penalty in New York.

Arecent analysis of the criminal justice system46 indicates that the cost of the system
has increased by 120 percent every five years since the early 1900's, while the rate of
inflation has only increased by 40 percent every five years. A capital case, therefore,
that necessarily taps resources from all facets of the crimi nal msticc system, can be
e-timated to increase in cost at a similar rate. If 20 percent of the murder cases in New
York (251 convictions in 1980)67 arc prosecuted through three stages of litigation as
capital offenses at an average cost of $1.5 million, then in current dollars the death
penalty will generate costs of approximately $75,000,000. If we assume that the cost
will: grow in proportion to the cost of che criminal justice system as indicated by the
study, then in the year 2000 A.D., the death penalty will cost $1,075,000,000 annually.
Perhaps that is what the Temporary Commission on Revision of the Penal Law meant

WM D. Magee, Stow Coming Dark: Interviews on Death Row 5, 6 119H()|

4 Scpler, The Next Twenty-Five Years Facing the Criminal lustnc System: Using Standard Celeration
Charting/or Systems Analyses. 6 Am. | Crim. Law47 |1979|.

47 Annual Report '80—Crime and Justice. New York State Division op Criminal Idstice Services, at 224.
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in 1965 when, regarding the death penalty, it found "nothing but obstruction, confusion
and waste."6®

We have not detailed the costs of an actual execution. They singularly generate in-
ordinate, almost uncontrollable, expense. The state of Georgia, which executes by
electrocution, spent more than 5250,000 solely for the anticipated, but aborted, execu-
tion of Jack Howard Potts in 1980.48

Special telephone lines running from the prison to the United States Supreme Court
and to the Governor's office are necessary. The cost of extra police personnel for crowd
control, helicopter security and the shutdown of federal air space over the prison are
but a few items of the irrational cost that will be generated in the rar~ handful of cases
that ever reach the execution stage.

It is our hope that arational discussion of the costs of the death penalty will lead New
York State to arational conclusion. B

44 Sec n. 8, supta.

4 Atlanta loumal, Feb. 1J, 1982, at 1, vr'. 1



One out of fr$e Americans has been a crime victim in
the past year; according to a new ABC News poll, and
13 percent of the adult population - nearly 22 million
people - have been victims of violent crime.

The results of a special ABC News crime poll on the
perceptions and realities of crime will be broadcast
nationally during two weeks of special ABC News programming
on "Crime in America,"” beginning Sunday, Februarv 13.

The poll also revealed that three out of 10 Americans
living in cities were victims of crime last year, along
with nearly one quarter of all suburbanites and about one
in seven Americans living in small towns and rural areas.

The ABC News poll also found that:

- Blacks are two-and-one-half times more likely than
whites to be confronted by violent criminals. Twenty-six
percent of all Blacks say they have been violent crime
victims, compared to 10 percent of all whites.

- One in 12 Americans has had a close relative murdered,
and one in eight knew someone in their neighborhood who
was slain. Blacks are more than three times as likely
as whites to have had a relative murdered. Twenty percent
of blacks have had a relative slain, compared to
six percent of whites.

- Twenty-six percent of those surveyed said they worried
at least a "good deal of the time"™ about being murdered.
Forty-three percent of victims of crime worry about
being murdered, compared to 23 percent of people who
never have been victims of violent crime.

- Nearly half of the women polled - 46 percent - said
they worry about rape either a good deal or a great
amount. Three percent report that they have been

raped.

MORE MORE MORE
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- Fifty-eight percent of those polled said unemployment,
poverty, and related problems are the factors more
responsible for crime in the U.S. Eighteen percent
blamed drugs and 15 percent blamed breakdowns in
family, society, morals, etc.

- A majority of 56 percent feels most judges have more”
sympathy for criminals than for their victims. Nearly
two-thirds think judges have been giving shorter
sentences in the last few years, and 88 percent said that
is not the way they want 1it.

- Seventy-six percent want the death* penalty for murdererd”.
.Seventy percent approve of building more prisons So that
longer sentences can be given to criminals and 88 percent
of these people are willing to have their taxes raised n
to pay for the new prisons.

- Seventy percent felt prisons mainly should be places that
"teach criminals how to be useful, law-abiding citizens
when they get out"™ rather than places to "punish criminals."

« Most people - 65 percent - disagree that armed citizen
patrols are the only way to solve the crime problem.
Forty-seven percent believe the best protection against
crime is a strong police department. %

- More than two-thirds of the gun owners polled said they
would use their firearms if a burglar broke into their
home . Nearly half of the American households - 47 percent -
have firearms.

- Eighty percent said there would be less crime if more
parents strictly disciplined their children. Exactly
half of those polled said juveniles between the ages
Of 14 and 18 should be punished as adults 1if they
commit a crime, and 46 percent said they should not
be punished as adults.

Some 2,500 people were interviewed for the ABC News poll
between December 7 and 18. The margin of error is plus or
minus three percent.

(EDITOR”MS NOTE: ABC News®™ two-week programming effort on

"Crime in America" will focus on the myths and realities of crime,
law enforcement, criminal jJjustice and the prison system 1in

the U.S. It will begin Sunday, February 13 with a special

edition of "This Week with David Brinkley," with guests

William Webster, FBI Director and William French Smith,

Attorney General. The two weeks of programming (February 13
to February 25) will continue on "World News This Morning,"
"Good Morning America,"” World News Tonight,” "Nightline,™ "20/20."

"The Last Word" and "Viewpoint."
if
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Two persons were executed during
19(12, one each ill Viiginia and Texas,
bringing to six the total executed since
19G7. All six took place after the last
major U.S. Supreme Court rulings on
the death penalty in 1976. By year's
end, the number of inmates under sen-
tence of death stood at 1,050, the
largest ever recorded in the Nation.
The number of persons sentenced to
death during the year was '64—higher
than in any other year except 1975-
while departures from death row by
means other than execution fell to 68,
one of the smallest totals in recent
history.

The large number of persons on
death row at the end of 1982 reflected
both on increase in the number of death
sentences handed down over the years
and lengthened stays because of long
appeals. The 264 persons sentenced to
death in 1982 represented an increase
of 8% over the number condemned in
1981. Twenty-eight of the 37 States
with death penalty laws sentenced
inmates during 1982. The largest
number of sentences were handed down
in California and Florida, each with 39
persons, followed by Texas'* with 28 and
Alabama with 20. Ohio and Wyoming
were the only States that sentenced
persons during 1982 but not 1981. A
new death penalty law was passed in
Ohio during 1981.

Since 1976, the number of removals
f.’oin death row has dropped each year
with the exception of 1980, when 42
persons were relieved of the death
sentence in Alabama as the result of a

*A seventh person was executed in Alabama on
April 22, 19E3. All of the seven were men.

I he 1332 figures exclude 6 men with military
death sentences held under Armed Forces
jurisdiction.

Hhc figures for Texas and Georgia on the tabic on
page 2 exclude condemned inmates still held In
ccunlv jatis but will be revised to include them as
thcv 'Tiler the State correctional system.
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The capital punishment series
began in 1930 with an annual
report of the number of execu-
tions in each State. Several
significant additions to the series
have been made over the years.
Beginning* in 1953, statistics were
published on the death-row popu-
lation at yearend. Insubsequent
years, the series was expanded to
include 'the number and character-
istics of persons sentenced to
death each year including age,
sex, race, marital status, and
education. Statistics were also
published on the offender's pre-
vious homicide or other felony
convictions and on whether the
offender was in prison, on proba-
tion, or on parole at the time of
the capital offense. The frequen-

major court decision. The relationship
between removals and additions has
varied from year to year, but by 1982
about four persons received the death
sentence for every one relieved of it.

During 1982, only 16 States had
departures from death row, 5 fewer
than in 1981. The largest number of
removal'; occurred in Texas (24) nnd
Florida (13); each of the remaining 13
States granted 6 or fewer removals
(departures prompted by legislative or
judicial action).

About half of the 64 persons who
left death row by means other than
death had both their convictions and
their sentences vacated, while the next
largest group, 31%, had only their
sentences vacated. Six deaths
occurred among the condemned popula-
tion, including two executions, three
murders, and one suicide. The total.

cy of judicial and legislative
action on capital punishment in
the 1970's led to the annual col-
lection of information on the legal
status of the death penalty in
each State. More recently, the
Bureau of Justice Statistics began
collecting information on those
States that subject each death
sentence to automatic appeal and
on the minimum age at which an
offender may be sentenced to
death.

The complete series of capital
punishment statistics is published
in an annual report that may be
obtained by request from the
Bureau of Justice Statistics.

Steven R. Schlesinger
Director

number of persons who have died on
death row since 1972 is 32, including
the six who were executed.

The 1,050 persons awaiting the
death penalty at yearend 1982 was
almost double the record high on death
row at the time of Furman v. Georgia,
408 U.S. 238, in 1972, and 2-1/2 times
the number on death row at the end of
1976, the year from which most of the
current laws date. More than two-
thirds of the 1982 total were held in
Southern States. Only one Northeast-
ern State, Pennsylvania, held prisoners
on death row. The largest numbers
were under sentence in Florida (189),
Texas (148), California (120), and
Georgia (100). In all, 31 of the 37
States with the death penalty held at
least one condemned prisoner at
yearend.

About 40% of those under sentence



Status of death penalry statutes and prisoners under sentence of death,

by region and State, 1982

Death Prisoners
penalty under
in force sentence
as of of death
Region and Slate 12/31/82  12/31/81
United Slates — 8%
VHle =» 88
Female 9m 1
Federal Yes 0
State 86
Northeast _ IS
R/gl/vml—hnmh' Yes 8
ire
\ermont Yes 0
MBssachusetts 0
Rhode Island No 0
Connecticut Yes 0
Itew York Yes 0
New Jersey” Yes 0
Pennsylvania Yes 16
North Central Y' 75
Chio (=3
Indiana Yes 10
llinois Yea 4
ichigan No 0
Virreso VI
lona No 0
Missouri Yes 1
North Dakota No 0
South Dakota Yes 0
Nebraska Yes 2
Kansas No 0
South 617
Delaware Yes 4
l\/hs%/land ) Yes 8
District of Colurbia No 0
Virginia _ Yes g
W&t Virginia No 0
North Carolina Yes 7
South Carolina Yes 21
Georgia Yes %
Plori Yes 183
Kentu. ky Yes 9
Tennessée Yes 2
TETE B
SSiSsi es
Ark.jslr]sarsl,pl Yes PA]
Louisiana Yes 14
Oklahoma Yes P
Texas Yes 14S
West MG
Montana Yes 3
Idaho _ ¥5 %
Wom (5
Coloracrig_ Yes 1
New VExico Yes 3
Arizona Yes 3
Utah Yes 3
Nevada Yes 2
Wéshington Yes 1
egon | No 0
California Yes 8
Alaska No 0
Hawaii H 0

KOTE Sone of the figures for yearend 1981
arc revised from those jlwwn in'Capital
Punishment 19GL (final report), December 1982,
these figures exclude 5 Inmates In
Texas wimwere rrlleved of the death sentence
before Decermber 21,1981, and 1 In Pennsylvania
wlio wes reported twice—first In 1979 n
In 1961 e Il 24 Inetes (6 I Penn%?
vania, i InTexas, 8 In Georgia, 4 In Louisiana, 2
In Florida, 1 InTennessee, and 1 In V\bshlr[?tm)
who, although sentenced to death before Die
end of 1981 were either reported late to the

Changes during 1982 Prisoners
Received k& under
under Removed s%n(tjggtcr(?
death from 0
sentence death rov Executed  12/31/82
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NPS program or were not In the custody of
State correctional authorities by December 31,
1981

‘includes one and Inmate Wwho committed
suicide and three Inmates (one each In Arizona,
Odald;orra and So#th ICarrrglma) whov-c

I anather Inmate.
PL%(CIU%%’X pﬁtsomrs Irelg under Armed
Porces Jurisdiction.

*n« death penalty wes In effect In Mew Jerse
5 of Mg & 100 Y

oo'xsgwo':‘lwgm mﬂw§§ﬁﬁlﬁ§&lﬂq85@§'ﬁa ’So'ﬁ‘meolﬁooﬁoooo@@lmémoooooooomgoﬁg E

were blacks, roughly the same propor-
tion as inrecent years. Twelve
members of other races were under
sentence—seven American Indians and
five Asians.

Twelve States, the largest number
since data became available in 1978,
held a total of 59 Hispanic inmates
under sentence of death. During the
1978-83 period, the number of Hispan-
ics increased more rapidly than the
death-row population as a whole—
3-1/2 times versus 2.

There were 13 women on death row
in eight States, including 4 in Georgia.
The number was the highest since data
on women have been available. Since
1972, 12 States have sentenced 31
women to death, but 24 women, includ-
ing 6 sentenced before 1972, have had
their capital sentences lifted.

The number of persons on death row
was more than double that in 1968,
when a sharp increase began because of
an informal moratorium on execu-
tions. The moratorium allowed the
courts to scrutinize the many chal-
lenges to the oeath penalty then being
raised at all levels, culminating in the
landmark Furman v. Georgia decision in
June 1972. In that decision, the High
Court held that death penalty statutes
as they currently existed were in
violation of the Eighth Amendment's
protection egainst cruel and unusual
punishment. While the more than 600
persons then on death row waited to
have the new ruling applied to them
individually, the States began to revise
their laws to withstand the Court's
scrutiny.

Inasmuch as the Furman decision
provided little in the way of guidelines
for new legislation, the years that
immediately followed it saw a number
of attempts and failures by the States
to meet standards acceptable to the
Supreme Court. These standards
emerged gredually through a series of
rulings by the Court, mainly in 1976 and
1977. Most current capital punishment
legislation, in fact, dates from 1976,
modeled after the laws of Georgia,
Florida, and Texas that were upheld in
rulings during that year.

Today's death penalty laws provide
the death sentence only for specific
typos of murder, for example, murder
committed during a felony, murder of a
law enforcement officer, and m'irder
for hire.3 They also provide for

V. Ceoroit, <8 US. 133 %976): - Tutw
Florida, 428 US. 242 (1976); Jurek v. ', <8
US. 262 (197B).

SIn addition to specific types of murder, t Ji of
Ihe following crimes, most of which have

lests of constitutionality at the US. Supreme Court
level, is a capital offenSe in at least one States
aircraft piracy resulting In death, armed robbe
resulting in déath cf the (continued on page



"guided discretion," laying down
specific guidelines to assist the sen-
tencing judge or jury in weighing both
aggravating and mitigating circum-
stances to the crime. Thus the Court
struck a balance between the wide dis-
cretion allowed before Furman and the
rigidity mandatory death penalty
laws pass id in response to Furman but
found unconstitutional in several ruh'ngs
during 1976.

The years that followed the 1976
Supreme Court decisions saw a number
of refinements added to the established
standards. In 1977, the death sentence
was found to be a disptoportionate
penalty for the rape of an adult
woman. Other rulings have held that
the capital prisoner is to be afforded
every possible legal right, such as the
right to have all mitigating circum-
stances to the crime considered at the
time of sentencing.

Dy the end of 1932, 37 States and
the Federal government provided for
the death penalty. During the year,
Hew Jersey was added to the list when
it enacted a new death penalty law; its
previous law had been declared uncon-
stitutional in 1972. For the first time
since the Furman ruling, no State's
death penalty law had been overturned.

Seven other States made either
substantive or procedural changes in
their statutes. Arizona provided for a
separate sentencing hearing. Idaho
added death by a firing squad as an
alternative to lethal injection.
Nebraska limited the death penalty to
those age 18 or older at the time of the
crime. Oklahoma further specified
the types of murder that constituted
capital offenses. South Dakota refined
the section of its death penalty law on
aggravating nnd mitigating circum-
stances. In Utah, revisions were made
to the sections dealing with the sen-
tencing hearing and the nature of the
jury for that hearing. Virginia made
its law more specific by revising the
language on murder committed by an
inmate confined in a State or local
correctional facility.

In addition to legislative actions, a
number of court decisions nt both the
State und Federal level had some

impuct on the death penalty situation. tale
In January 1982, the Californja

Supreme Court ruled in Cnlifor IN v. United States 4 3 3
Ramos that the required instruction to

chat the red . Alabamg : } -
sentencing juries that a Jife sentence California 3 - -
without parole could be commuted by Horida - - -

. - . Georgia I 7

J (Continued from pace 2) victim, assault by a life Kentucky - - -
prisoner resulting in death, hindering prcpArntion Maryland - - -
(or wur cruising deeth, Vidraping resulting in severe Mississippi * - -
injury, kidnaping resulting in deelh, murder by a - - -
life prisoner, murder by An inmnte of a corrcctionAl North Carolina - 1 2
futility, omitting lo note defects in Articles of war Chio - - -
re lulling in de.ith, perjury resulting in the oeAlh - - -
penalty, rape of O child under age 12, nnd rape of a Texas . - -

child or 'or age U
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the-Governor was unconstitutional.
However, removal of potentially ef-
fected prisoners from death row was
suspended pending a review by the U.S.
Supreme Court.

In Eddings v. Oklahoma, the U.S.
Supreme Court determined that the
failure of the State court to consider
as a mitigating circumstance a 16-
year-old's emotional disturbance and
turbulent family history was unconsti-
tutional. The Supreme Court stipulated
that sentencing and reviewing courts
may determine the weight to be given
relevant mitigating circumstances, but
that they may not exclude such
evidence totally.

In State v. Logan, South Carolina's
Supreme Court decided that the State
could not try a defendant for capital
murder under death penalty statutes
that had been declared unconstitutional
before the date of the crime. The
State had contended that, since only
procedural changes were needed to
render the old death penalty statutes
constitutionally acceptable, the sub-
stantive provisions of the law should he
considered as if in effect at the time of
the murder. The South Carolina
Supreme Court, however, held that the
death penalty statute in existence when
the crime was committed could not be
enforced, and that to try the defendant
under such circumstances would violate
constitutional guarantees against the
epplication of ex post facto laws.

At the end of 1982, Arkansas-, New
Jersey, New York, and the Federal
system were the only jurisdictions
whose death penalty statutes did not
require nn automatic appeal. Some
State laws provide for n review of the
sentence, while others require a review
of both conviction and sentence.

In most States, the youngest age at
whloh a person can be sentenced ‘o
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U.S. Bureau of the Census.
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death is the age at which they can be
tried as an adult. Since in many States
this age standard can be waived, the
theoretical minimum age for the impo-
sition of the death penalty ranges from
age 10 (Indiana) to age 18. Sixteen
States reported no minimum age for the
imposition of the death penalty.

Methodological note

Data on persors under sentence of
death are collected annuully for the
Bureau of Justice Statistics by the U.S.
Bureau of the Census as part of the
National prisoncr Statistics (NFS)
program. Data are obtained from the
departments of corrections in each of
the 50 Stui.es and the District of
Columbia. The Bureau of Justice
Statistics gratefully acknowledges the
cooper-"Hon of State officials whose
generous assisumce and unfailing
patience make National Prisoncr
Statistics possible.

Statistics in this scries may vary
from other death-row counts for any of
the following reasons:

e Inmates are not added to the NPS

Official Business
Penally for Private Use S300

A

Wath-iow counts at the time the court
hands down sentence, but at the time
they are admitted to a State or Federal
correctional facility.

# Inmates sentenced to death under
statutory provisions later found uncon-
stitutional are removed from the death-
row count on the date of the relevant
court finding rather than on the dates
the finding is applied to individual
cases. Thus, persons who are tech-
nically under sentence of death, but
who are no longer at risk, are not
counted.

t NPS death-row counts are always as.
of th'. last day of the calendar year and
will therefore differ from estimates
nade for more recent periods.

Further reading

A final report on the death-row popula-
tion in 19S2 will be published in late
1983. To obtain the final 1982 report,
Capital Punishment 1982, or be added
to the bulletin mailing list, write to the
National Criminal Justice Reference
Service, 30ox 6000, Rockville, Md.
20850 (301/251-5500). Other National
Prisoner Statistics Bulletins include—

OVeterans in Prison, October 1981,
NCJ-79232;

Prisons end Prisoners. January 1982,
NCJ-8U697;

Death-row Prisoners 1981, July 1982,
NCJ-83191;
# Prisoners 1925-81, December 1982,
NCJ-85861;

Prisoners and Alcohol, January 1983,
NCJ-8G223;
OJaiI Inmates 1982, February 1983,
NCJ-87161;
« Prisoners and Drugs, March 1983,
NCJ-87575;

Prisoners in 1982, April 1983,
NCJ-87933.
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