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Who needs protection?

This"evening s March 19. TV news report
pictured Sen/Joe Josephson stating, “We must
be very, very careful to protect the rights of
the A.P.l. residents to be different” The
recent murders of four teenagers in Riissian .
Jack Park is the finest example of protectlng
their rights,to be different.

1 would like to remind the Honorable Mr

Jo_slepiEEJat R%siqu!d be equally careful to
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the i Tority of their constituents
favor “pital punishment.
unfor. . .ate that those who are
now k&'. :ingat passage of such a
billl did j .Jtvoice that opinion dur-
ing the _-lectimmcampaign. ",

Re: a remark by one of these

mental giats, “HFwe can®tdo it

right, we shouldn™tdo itatall.”
If his logic holds true, he
should have never gone to Ju-

( neau.

Another profain remark:

, “Capital punishment discnmi-
nates against minorities.” -

Hogwash. This may be true in

the Lower 48, but most of the

likely candidates for capital pun-

ishment up here are white. Most

Alaskans dontjudge a person by

O R

It is

" takes

but its apparent the system we
have now isnt either. Capital
punishment will certainly deter
second offenses. The automatic
review and appeals in these cgpi-
tal convictions, along with the .
trial by jury, beyond a shadow of
a doubt, should minimize mis-
. \

I think its time that our
elected officials voice the will of
the people they represent, even
though it does not coincide with
their own beliefs. If they canot
represent us because of inner
aotflict, they should step down,
Do itour way, or get aut.

R. WolF¥
P 3182 Prescot
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Jail.

I read about Charles Brooks
being killed with a poison needle.
The most common sentences to
the death penalty are the gas
chambers and the electric dair.

Its not right to kIl The Ten

~oost that much. The government
could build more prisons for the
i ix.. ‘Muékf&L

*»\V VOWILW. ... pull U .V.VI

;four times. Each time it un-

leashes 2,000 wolts of electricity,
The first jokt will bulge your
eyes, then.it bursts you eyes and
then itfriesyour brairs.”

Fyou’re going to execute peo-
pie by the electric chair you =



Death Penalty
| DearEditor.

I often find myself at odds
[with you and the people of
‘Juneau. | am one of thois;
| “fools and fanatics”, who.was
and still is in favor of moving
the capital.

However, | am strongly In
agreement with your editorial
[reprinted in the Anchorage
Times. It is the most eloquent
*argument | have heard yet in'
' favor of the death penalty.

; You are right when you say
:that the death penalty cannot.
: be debated without emotion. |
ehave wanted to write to the
£ Anchorage papers to tiy to .

counter all the emotional let-*"
ters and have been unable to =
’find an unemotional way to ex-'
‘[press rny views on this subject
"and | have thus been afraid that
anything I say would Just add to
the heat'and probably not
fchange any minds, «
Yet the best argument in\
favor of capital punishment h
f an emotional one. It isbhased o lr.
j one of the most natural and de- ;
cent of human emotions. That
.Is revulsion to atrocities.

As. you point out,” many !

m homicides may not warrant the

* dfath penalty. When a person

. kills one person in a moment of .
passion and perhaps even with
some provocation, society can-

) not condone: his act, but cm
show him some degree of co.u-,4
‘passion. But those whof]

..deliberately commit sadistic,
perverted or debased acts and i
show absolutely no compassion
for others are not themselves j
[worthy of any compassion <
.whatever.

., Massachusetts recently
became tho 38th state to adopt
[a death penalty. Alaska should
become the SDth. If our
legislators are hesitant to act
on this matter, then let them
,do as Massachusetts did and let
,the people vote on it at the next t

election. | feel confident that i

MAlaska voters would approve

‘reinstatement of the. death

"fo ®«»¥,
. - Garry St.John 7
3322Seppala,B
. Anchorage 99503 ;
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Arguments in favor of the death penalty

From The Jmeau Empire
ME* \f oo

ideath and then set appl ied, and that the sentence isnot a deterrent.

f - -« afireaboard a fishingboat anchored near Craig. * In the vast majority of cases, those arguments
SixMcCarth: residentsare gunned down incold stand up. A person who acts ina moment of pas-
blood. sion, even if he kills another person, should be
H Four Anchorage tec>agers are chaseddown given the benefit of the doubt and no death penalty
and shot todeath as they walk through a park. should be alloned.
, Two elderly Juneau residents are bound,

/ - estabbed 60 times uitil they die and then sexually IN SOME CASES, THOUGH, the criminal has

1"/, assaulted. - *suspended the rules of humaniity..

. " . . © xe Multiple murders r-when a person killsone per-
-> LISTED ABOVE are multiple murders that son and then keeps on killig— do not qualify the
happened in our state during the last year. These criminal for the compassion of society. - I

-t are not just crimes; they are outrages against so- Neither do pla.ined murders. .j
. ciety. The grief they have caused cannot be mea- Neither does the killingofa law officer.
| Evrd -sured in prison sentences; it is not enough just to A death sentence should be imposed only after” ,
Iny; . take those criminals of f the streets. all possible avenues of appeal are pursued, and
-H For crimes so shocking, so hateful, we believe therev,exists no shadow Ot a doubt that the crimi-
the death penalty should be imposed. nal s rights have been protected and that he or she; &
The death penalty cannot be debated without. .isguiltyas charged.
emotion. The Alaska Legislature is reviewing proposals

In arguing against it, many people believe a 1o reinstate the death penalty. We urg itsmem- J
"civilized society” should never take a life. They |ears ttoaudinptt Sucth a propmessl,, @s Borb-as itguaran-
argue the “eye for an eye" tenet should never be tees that all appeals may be pursued. v

]
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. Arguments in favor of the death penalty
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W hatothers say

" SixMcCarthy residents are gunned down incold
blood. -
Four Anchorage teen-agers arc chased down
and shot todeath as they walk through a park.
Two elderly Juneau residents are bound,

; happened in our state during the last year. These
*» .

are not just crimes; they are outrages against -"
ciety. The grief they have caused cannot be mea-
sured in prison sentences; it isnot enough just to

e take those criminals off the strects,
eve

t.

Yﬁyﬁcg

deterrent,
those arguments
stand up. A person who acts ina moment of pas-
sin, even if he kills another person, should be

-- given the berefit of the doubt and no death penalty ~

should P~alloned. , % e
, TVI _ >
Bre criminal has

Jperson kilkone per-
— do not qualify the \
criminal for the compassion of society.

Neither do planned murders. 1

Neither does the killingofa law officer,

A death sentence should be imposed only after ,.,.
all possible avenues of appeal are pursued, and \
thero"exists no shadow of a doubt that the crimi-
nals rigtts have been protected and that he or shev>rt|
,isguilty as charged.

The Alaska Legislature is reviewing proposals

In arguing against it, many people believe a 1o reinstate the death penalty. We urge its mem-

“civilized society” should never take a life. They
argue the “eye for an eye" tenet should never be

*3x ! Ii’if!*.

na g . .

&2 1 J "t

Joers to adopt such a proposal, as long as itguaran- [
teer that all appeals may be pursued. |'||
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Capita! punishment isno crime -
Tnis is*the mentality that, leads to murder,
rape and robbery. The criminal feels that the

jtrin

or if-brought to-.-V;
convicted and that if.7%

--———— -to serve all his tine.

l> -a"/ This kind of thlnklng highlights the short-
comings of our "justice” system. Justice is

i defined by Webster as-'""the .assignment of
merited rewards or punishments." Meaningful

I  words like “adultery, virginity, ethics, honor
and justice”, have fallen into disuse In our
modem, enlightened age.i > . ,,

House Bill 140, authorizing Capital, punish-
ment, is ail attempt to turn this attitude
around. Some say, "You can"t legislate moral-
ity,” Legislation is in i,telf an expression of
the moral values held by that community Qb

V. Istate."In my district, percent of the voters
“favor capital punishment. Ifwe care about the
*A concept of justice we should overwhelmingly

{7. support this piece ofleglslation.
«&k; “For those who feel capital punishment Is
smalt, not Iull,” The Hebrew word translated 1

"'kill” "in that commandment.means "murder';
and should be read "Thou shalt not murder."

Within thg same context of the next chapter,

if the commandment is given to.execute persons
for specific .crimes and it says, '‘the murderer
shall surely be put to death.” The Sixth
Commandment is given to individuals, not"

.t seie or hidicial eoonell, Whe wéold adtuse A
> policeman or soldier of murder when killing
in self-defense or in defense of others?

MU In the New Testament, Christ did” not
abolish death for a murderer. He stated in

\Y Matthew 26:52, "All they that tnice the sword
<£ shall perishlwith the sword,” which is a

,restatement of the law of capital bunishment"

F e found in Genesis 9:0, ""Who so shcddeth mans
blood, by man (courts and government) shall
fyjfchls blood be shed.™ . -\ .

\

r.
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IFf you can"t imatSne Christ pulling tife
switch on the electric chair, read Matthew?7
Chapter 23 or 25:41 where he says, “'‘Depart
from me, ye .aursed, into everlasting fire,
prepared for the devil and his angels.” Ben®;".-A
as far over in the Scriptures as Revelation =
13:10 we find Christ spenking to John saying,”
""he that killeth with the sword must be killed-
with, the sword,” a clear reaffirmation of the
original law of capital punishment founa in

/Genesis. In Deut. 19:11-13, God actually prom- ;
ises to bless the nation that obeys his com- ,,j
mand that.the. murderer be executed saying,, =2
"that tniay go well with thee.’ LY, |

-Mercy shown to a willful murderer is really-..
cruelty to all mankind because the murdered
has the potential to murder.vmore people
including you, me and our families. The <
murderer will find it easy to continue to kill; *
those in society as well as in prison slncedie; :*}
knows no worse punishment isawaiting him.

Some say those who support capital punish-. »
ment must think we have nn infallible system™ 2
of justice. No 0! However, let's not confuse Vj
the law with the administration of the I\, as
that would be like ""throwing out the baby =
with the bathwater,”™ A man should never bo r
condemned to die until all doubt of his Guilt 7.\
has been satisfied. Many of;those charged® 3
with, murder are conclusively guilty, such as *%
Hinkley, ,

BlInckstone, the great authority, on Anglo-;
Snxon law said, "Capital punishment for, 1
murder is the capstone of the nrch of justice."V j
Remove the capstone, and the whole structure®1™?
will fall.

— Pitul AF,Anthony

*e ft.
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The commandment “Thou

lggislators, and you and I: Ev-
eeryonel W -
HHouse Bill 140 Ispassed ino

law, not onlly are ovr legislators
guilty of murder but also those
who sitback and make no effort

the life of an 1nnocent person by

ou
And He will r}lave vengence on
murders!

Passage of thisbill would be a
sin against Godl And anyone ab*
lowing it to be passed will be
quilty ofmurder each time a con-
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Dear Hditor: * -»- »» Wwoman and her son who were
- So called enlightened experts “killed about one and a halfyears
on criminology may have come '"ago and the most recent one at
to conclusions about the death  Russian Jack Springs Fark less
penalty not stopping-the crimes , than one "year a'go; -“wen four--
it issupposed to. But us poor, un- = teen-agersdied. N~ *y®s  5FE”
educated and unenlightened non-,.t We Have had enough”™-The*

J  experlsTare getting fed up to.the... _aealh”penalty "may not deter kill-
m , eyeballs with your garbage and ing in_"some "people™ "point™ of
= the continued killirgby yQur"i>" ~ view. But Il &l you. what: It
1 habilitated" criminals who’roam” “ sure as shooting eliminates sec-"%
the streets making itunsafe togo,,...ar offenders. Its about time -
* out ofonesown house. > eV more people becarrie-aware of “1
I refer to several incidents in  this — politicias and bureau-* F
" QOils" community such as the high*" cratsincluded."..--"V.1 {

~ school girl killed at Eastertimerc™V/.V.J A. Dlen; "7 1,IVI?F....-r 4

two or three years ago, the— Soldotna - r* * 1
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Hom er,,he.apparently wasn tInterested in
Y A V'saving taxpayers money, as he flew hisown *
Anopen letter to Rep. Hugh Maloneri ___ “plane, landing on Lake'Beluga. Anothere-
"visiting judge recently, along with a district
I understand you are a surveyor, | hope, 'vattorney and a game warden, were seen as
you get your transit outand take a good look they ran aground on the bar and he was so
-at where you’re going, as | understand you ’"‘hard aground, he didn’t show.up to court till
oc”sed the .Milo Fritz hU which would"-.2 p.m. the next afternoon. Judge Homaday -«
A ] the law of peremptory challenge. By *v is a skilled navigator and keeps his ship off*
letfmg’ this‘law: stay in-running Judge.*. Uvibar, A |
. Hornaday outof Homer, do you for one ihink
this will solve the problem? necessary, why not.put our'courts.on a
When there is a new'Judge'assigned,™ m'paying basis and'.et them pay, for'visiting

To the editor:

» regardless cf his attitude; toward, drunken f3"judges, instead O/ having people, who are *

driving and other crimes, this.will only tell able to survive'the drunken drivers, as in

. lawyers-who use this law to load their ™moststates one found gjilty or the loserina |
pockets with taxpayers’ money.'/Apparently. v:*civil action is requiret to pay.the cost cft
Chief-Justice Burke and Judge Howland.ij'court. As of now, we the taxpayers are not

e wait to keep this law on the books, perhaps ~ “only paying the cost, we’re also paying for a
for ,lhe day when they topple and have to  public defender.who apparently uses excess
take defending drunken drivers. | am told time with this peremptory or other laws,
when Judge Rowland was al\flsmng Judge,in. vstalllng to'feather his,.-Twn nest, telling.

» -Jre§8fcl

m

»1“ .> OSanm*;, <V.».rk.e

VW,
*t-overhaul, but,thc,short.term solution of kill-.
, “".Ing people for kill*g people, rrikel)llrj&

, 1arh(wr|t|nga1h|s in hopes that thinking esense,to me. Many of*he peop

‘people wiH become aware of House Bill 1¥10, themselves experts" on criminologj have
which as of this writing was awaiting a hear- “basically.,come to”simllar .conclm

ing in Lite House Judiciary Committee, This ; (r..tmely, the death penalty.d” "s'notstop e 1

o the edilor” | ||‘Jr

*bill, If passed, would "authorize capital . Tkind of crimes it ts designed to,-but tends to
punishment for certaln offenses'within the show a lower stage of development for the
LState. N oot SOCIe'[IeS which use jt, ’- w oy %

. - n » | Vil « |
« B rny- d

With this bill, we seem to once again pu. ,, I'd like to again c'nll on ali.those thinking
aside the information gathered on the sub- v,people who’feel other'solutions should be'
ject nnd resort to the ancient eye-for-an-eye' sought In place of state-sanctioned killing, to
tund tooth-for-n-tooth philosophy. Admitted- ' write to our representatives on this bill. I'd
ly, our Justice system needs a radical. ,like to especially appeal to my friends in the

Williamsburg, Virginia, in 1658.
I hope you'll see the light.
Some questions for unyone interested In
' such subjects:
1, Why not breath-test equipment in ell \ awill of the people. .
. bars and piuces liquor is sold?
2. Why not let the people vote for all <.'AnchorPoint

[TAnuirLiriefits are lurue In relation » W, WV, -y A

qoe e o< =l e (]

cSiaIIengiiJstaiidv :

e I A S o/t .Ov-v*
fmat

aotters t o"the i

people who want to plead guilty to plead not ~ ®judgeships as long as we are paying their -

guilty so they can run up expense. Also, |
know of one case where a man huti a quite

steady job on the Slope and u public -* judges fora Homervislting judge? 1 LI
If this peremptory law 'is"so ~all-fired  defender, defending him on a criminal -.
trespass case.

WHO is paying?

I’'m almost to the point of advocating a

salaries?,-,- -X> £. ot
3. Why couldn't we send other perempted

4. W7y, as heard, on a teleconference
before a committee, are three Anchorage
-esjudges not sent us visiting Judges to Homer, '

.maybe too tough or lawyers can’t dictate
of history, os was in Colonial 3»t0?/ A %y v I Vi ev4T -

.5.1am told you ore against the bill,'Rep;vJ/:
' |[Malone. Why? wWfi* e 0 ',&,

I and many of the yoters'are watching to
see Ifour representatives are satlsfylng the >. m

., CalvinIl. Hand.
J"*/'yrv a.

‘> >"r,. < 0iVg b v

1, )
'-lla/\B SO U , ' rezI\/t\/\ﬁVI I'Hnll-r 1
*1

pro-life movement and hope that their
desire for consistency w*M compel them to

eak qut on this issue.
Stovens 1
e

,» "esolved: lolive with allmym Ightwhilol
*do live, Resolvcd: never to lose one moment
0{ Itme*t0 ImPro've it In the most profitable
VW 1CQn*ResoIved: never to do anything
m" which I should despir j or think meanly of in
another. Resolved: never to do nnything out
Qf revenge, Resolved:' never to do anything '
» which l.should be afraid to do.If It’'wcre the
¢ lasthour of mylife, . *,! (. B
* « JolinathonEd\vvrjs' " :

i v
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In a civilized wa\p

;5 Superior Court Judge Victor Carlson admirably car--

;" ried two big burdens in an Anchorage courtroom last:.

;- week:" protecting public safety; and;dealing ."with®" an
angry outcry, in_the wake of t,hbj conviction of Charles L
Megach for the murd our ad yoyQisAf_~rrVi/;

* ﬂljere was %I ﬁ:&bﬂv oncy airbaﬁs JUW conwé\g—
: ed Mr® Meach of flrst-dﬁree murde¥, .thet the clrcum-" rI
stances demanded tbe sliffest possibletentemoe for one
of .Alggkpssamest brutal 'a vicious’crimes. .gharles®
Meach gunned down four separate victims in.cold blood
and without the least provocatiph-.Eight"years earlier lie
-had killed a 22-year-old grocery_rlerk and been hpspitab 1
.ized fox""mental disease or defect.* The" public"heeded n
-Treassurance that he would never.walk the streels again,
<’and so it.was done: Judge Carlson sentenced Mr. Meaeh?”
mto 396 years in prison - without chance of parole#- in3jj
what. was. the, maximum .possible sentence and the.
~longest prison term in state his(oiy;Av }" *= 7 7* n

But he did more than that. The remarkable part of

““.want .this;;record ,.tQ\.demonstrate,wrote” the judge,

; “(hat capital punishment® would be wrong and not in the
TH&I r,cKsp i_ntﬁgpst’[ﬂﬁ:apictali'iu_”'sdwm!er;} was available in *

And he bst.ed "seven concise reasons..why the death *
penalty is inappropriate to a society”.prétending to call |
itselfhumane: - N [ Jtj-i... -

< Homicide on behalf of the state is inconsistent with
our culture™ most basic respect for human life;.

e The expense of trying a capital case is large, since
absolutely “no stone can be left unturned” by either
side when the life of a defendant is at stake;

e The extra emotional cost to all, especially jurors,
encourages acquittals when the prosecution might other-
wise meet its burden of proof beyond a reasonable

. doubt; v

; = The criminal justice system is not above error, but

" there can be no recourse if an innocent person is put to

1 death;

1 < "Hie death penalty skews the administration of
jJustice when defendants®™ — "acutely aware that the trial
process isjiot infallible — plead guilty to lesser offenses *

.—to avoid the threat of a death penalty;.;" VvV T7-

Imposition of the death penalty, has. not, been
W|thput bias.| As\greatek thanx req;esenttatlve. nymbeig;of 11
|II|terates/poor minorities”and political criminals.have ¥

/£aced the.death penalty.in the United States; and..s/.: ]

."1.".Two wrongs do."not make a right. The death of a !
murderer is only’symbolic retribution,” and’can never \

i"briiigback theyicti*mo.!*;” ™~ jan e i1

-Judge .Carlson was “orre®” to iImpose a .sentence if

N‘designed to keep Charles Meach behind bars the rest of J

-his life'— -land equally correct to insist that taking still..l

v’;z?_f]gtk]*e_r _Iige;fwo#,(_{/*i §/erye no ciyilized purpose”.*v. < :ﬂ\

» e ‘e @y e — EB| e A 4 N ity



THE PUNISHMENT OF DEATH
it may deter afew; does it deter the many

Who can quarrel with
the intent of the death
penalty? Its purpose is to
validate the preciousness
of human life by imposing
the ultimate punishment
on those who commit the
ultimate crime.

Too bad it doesn’t work
that way.

Consider who qualifies
for the dci-".h penalty.

Not the enraged indi-
vidual who in unpremedi-
tated fury Kills a spouse or
a barroom adversary— the
single most common kind
of murder.

Not the person who kills by accident or
negligence.

Not the rare person who is so mentally
deranged that lie cannot be held legally
accountable for his actions-

That leaves the professional and the
otherwise premeditated murderer (lroth
are statistically rare species) and the
felony murderer who Kills during the
commission of another crime, such as
rohbery, burglar)-or home invasion.

In truth, the last is the only class of
killer from whom innocent society needs
systematic protection and fur whom
society demands execution. But most
felony mutderrrs do nut intend to Kkill
and do so out of panic, rage or accident.

In the absence of prior intent to
commit a capital crime, they ate not
deterred by piior considerations of

capital punishment.

Which leaves a subclass of felony
murderer whom society has ever) right
to hate and fear: llie sadistic psychopath,
who doesn’tjust kill in the totusr ofrob-
bing but may commit tobhcry as an ex-
cuse to Kill, terrorize or maim. This is the
fellow who holds up the mom-and-pop
gfOi'ty store for SGO and then pumps
bullets into the owner pleading for his life
or who 'akcs the wallet ftcun an unresist-
ing victim and then sticks a knife in him.

Only the most principled humanitar-
ian would spare these killers’ lives—and
maybe a few criminologists who find the
threat of death not 2 deterrent to
murderous behavior hut an inducement
to it.

Psychologists who specialize in violent
antisocial behavior have long recognized
that the most dangerously hostile,
aggressive and sadistic criminals tend to
be mentally deranged hut legally sane in-
dividuals who arc embarked on a cam-
paign of self-destruction. Most of those
criminals would laugh at that idea; and it
certainly doesn’t seem that way to llirir

innocent  victims. But
where the badly troubled
person from the so-called
upper classes lends to turn
his hostility inward, sink
into an abyss ofdepression
and end his own life with a
bottle or a bullet, his less
introspective and social-
ized counterpart takes his
frustration and aggression
out on others until he is
caught or killed.

For this pv.son, brutal-
ity has the immediate
payoffofcompensating for
an intolerable sense of im-

potence; the ultimate reward is to be
transformed by society into a celebrity
murderer, attended regally by a vengeful
justice system, and then to be solemnly
and ceremonially executed by the state.
To “ride the lightning."

The percentage of murderers who Kkill
in order to be killed is unknowable, Inn it
seems likely they outnumber those who
rationally weigh the prospect of execu-
tion and arc deterred.

Add to that another unhappy fact of
criminal behavior: The rational felon
whose planned or unplanned act could
cost him his life may well elrct to leave
no living witnesses,

And add to that a cultural elfrcl of
capital punishment that in s idents
violent behavior is the most v. urisome
of all. By performing executions in iho
name ofjustice, the state validates the
idea that killing is an appropriate re-
sponse to sufficiently wicked or intoler-
able behavior. Which happens to be tire
exact frame of mind that prevails in the
most common of minder situations—
the bedroom or barroom rage, W hrihcr
cloaked in legal pageantry or performed
in a momexn.of white fury, the message ii
the same: ﬁ"wotfaﬁfa] ItCOIIPiII‘g

Not even tlic Supreme Conn has
suggested that the death penalty deters
murder. In [If)7(i, it look, instead, the
curiously honest position tli.it execution
primarily serves a rrtiibiiiion function,
that it fulfills an emotional nerd of
citizens outraged and frustrated at thr
picvalrmc ofciime and violence. That it
Certainly does. Contrary to the lofty posi-
tion of thr true hum,mil.uian, the less
philosophical citizen may in fact drlive
comfort md genuine satisfaction from
bloody vengeance. But a wiser court and
wiser men in public office might have
considered that the transient satisfaction
of a blood sacrifice may well be paid for
by additional violence and Milfeiing in-
spired by its IcthJ example.



Death penalty debate;-

JV € g{egisialbr’\ anclfonlookers in the Alaska Senate got a
rueful chuckle out of committee referrals made by Senate.;

"?President Jalmar Kerttula for a death penalty bill mto-.;.,
"duced lastfweek. Sen. Kerttula®,sent,.theJ”.”~_to.Wh the
Judic"ary and Fihance®lcommitlees, noting that " it~ostb

r Services™ Committee occasioned further chuckles with his

The laughter no" doubt'served to break "the "ter lon j
surroundmg”a(veryrtsenous matter for all concerr \t*P
comm ittccreferralsVo at leasttwo different panels ”? i,

that the Senate*will give the idea plenty,ofVcrutin> _-wiore/;
moving on any death penalty bill this’session. And thoi."i
scrutiny suggests a further’ consideration for chairmen
planning committee hearings: the need for broad public *
participation in any decision to embrace the death penalty |
in our state. ? - \Y; - !
Tlie death i malty implicates every citizen in a cycle of
violence the state seeks to stop. Before any death penalty
bill can advance to a vote of the legislature, it must bear
widespread scrutiny and debate among all Alaskans.
Public hearings must be held around the state; reputable
research about the death penalty and its impacts must be -
widely distributed and debated; the methods and circum- e
stances of imposing capital punishment must be carefully ,
defined; and, finally, Alaska citizens and their leaders
Imust forthrightly confront the moral dimensions of a |
painful issue. Such scrutiny would be difficult at best, but

it is the very least demanded of a democratic state that

would adopt the authority to impose a penalty of death.
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The Associated Press v -0n
“JUNEAU — Alaska sena-
tors on Friday found “some
light humor iIn a grim subject
— capital punishment.

The laughter followed the
introduction of a bill to au-
thorize the execution of mur-
derers in Alaska. A similar
bill was filed in the House
last month.

Senate President Jay Kert-
tla, D-Palmer, referred the
measure to the Finance Com-
mittee, which drew guffaws
from senators.

"Hey. It costs money,"
Kerttula said. ‘£ >

When the laughter subsid-
ed, Sen. Joe Josephson, D-
Anchorage, rose to say ‘T
think it has certain health
implications as well,” which
drew another roar from the
lawmakers.

The measure (SB121), spon-
sored by Sen. Fritz Pettyjohn,
R-Anchorage and others,
would provide that a person
convicted of a capital felony
"'shall be sentenced to a defi-
nite term of imprisonment of
at least 20 years but not more
than 09 years, or shall be
sentenced to death.""

The bill, which also will be
reviewed by the Judiciary
Committee, would classify
murder as a capital felony.

The measure also would
require a death sentence to be
approved by the Alaska Su-
preme Court.

A similar bill was filed in
the House by Rep. Sam Pes-
tingcr, R-Anchorage. The
measure IHB140) is still in the
House Judiciary Committee.

/
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Sylvia Short’ “capital punish-
ment”.letter ol March 26, faults .

Jd Moral Majority and certain
t Christian organizations for favor-

) () —

" ing the death penalty because
she thinks It contradicts the
teachings of the Prince of Peace.
She admits tobeing puzzled.

It might help this widespread
misunderstanding by non-Chris-
tians to know that while Jesus

" came to provide a way of salva-
tin, he also spoke of the destruc-
tion of simers. InMatthew 1034,
he said, “Think not that 1 come
to send peace on earth: | came

not to send peace but a sword.”

The death penalty is clearly
demanded by the word of God.

An accused person who was tried

and condemned by his peers was

led outside the city gates and
stoned™to death,

In suggesting the head of

Moral Majority be crucified like

" Christ, Ms. Short recommends

the very violence se. claims o
abhor .
< Bob Clark

P.O. Box 4-1908
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The Con; -cssional Research Service works exclusively for
the Congres.. conducting research, analyzing legislation, and
providing information at the request of Committees. Mem-
bers and their staffs.

The Service makes such research available, without partisan
bias, in many forms including studies, reports, compilations,
digests, and background briefings. Upon request, the CRS
assists .Committees in analyzing legislative proposals and
issues, and in-assessing the possible effects of these proposals
and their alternatives. The Service’s senior specialists and sub-
ject analysts are also available for personal consultations in
their respective fields of expertise.
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SECTION 1

AGAINST CAPITAL PinSSSKSHT

I. TilE STATE SHOULD NOT KILL

Tho csr.tral argument against capital punishment may ho nnimmriznc]
as follows; In the absence of a cloarly demonstrable benefit to socict
it in morally wrong and pragmatically unsound for the State to be in-
vostod with the rignt to take tho life cf its citisens.

Abolitionists argue, first, that it is morally wrong to kill, and
no lens os for the State than for the private inuivtfiiwi. Michael V.
LiEalle, the former Governor of Ohio, writes:

first of all, I believe that taking a human life, even

to pay for a life already taken, is immoral....Society,

ocaoing the Ton Commandments, says: Tnou shalt not Kkill.

Then society illcgically continues: Killing is wrong,

and in ardor to prove it is wrong, we will kill you IFf

you kill_ 1/
v."hile the moral argument, based as it is on the belief in the mane L, kv
of human life, leads oome abolitionists to argue that capital punish-
mor.t ia wrong regardless of whether or not it benefits society, this
absolute stand is unusual. The following statement by Herbert L.
Packer, Professor of Law at Stanford University, is representative of
tho more prevalent view:

Tho case is not that the sanctity of human life is an

absolute but rather that it is a highly cherished vulue

that should give way only upon a persuasive snowing that

eo'ip other, more important ona will thereby be served....

Unless it can be Bkown that capital punishment servos

prime social purposes that cannot othoivise be served,

the claims cf its proponents are unconvincing.!/

1/ Michael V. DiSalle, Tne Power of Life or noath (1965), 6.

2/ Herbert L. Padcer et. al«. "Mr. Darsun and Capital Punii lent,"”
The American f.cholar (Summer 1962), p. 440.
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Abolitionists argue, secondly, that this belief in the sanctity
of the individual human life is the central value of our society and
should be supported by the actions of the State. They contend that,
if the institution of capital punishment does not actually undermine
this value, and many believe that it does, it clearly doe3 nothing
to reinforce it. Governor Edmund G. Brown of California writes:

I oppose capital punishment, too, because it brutalizes
man; because a society that takes human life cannot in-
vest its citizens with respect for human life.l/

A y?v York Hcmlc Tribute editorial entitled "The State Should Mot
Kill" puts it more strongly:

Whenever the state takes life it cheapens life. Capital
punishment panders to man®s basic instincts, cloaking
retribution in the mantle of the law, coloring vengeance
vitn respectibility, setting a publi c example for private
violence.2/

Third, abolitionist argue that the State should be granted legal
power to take the lives of its citizens only if this isclearly neces-
sary for self-defense which, in the case of capital punishment, means
the protection of its law-abiding citizens. In the United States, thia
argument takes the traditional form of tho need to protect the rights
of the individual against the State, and is sianmarized as follows by

Michael V. DiSalle:

Those of us who are interested in the freedom of the
individual realize that government exists only with

those powers that have been delegated to it by the people,
and the more restrictions we place upon government and
the exercise of the powers that have been delegated to it,
the more certain we are that we will have a democratic
type of society where the freedom of tne individual pre-
vails, It Ghould certainly not be the purpose of people
within a society to delegate to government any more
authority than that necessary to perform its functions;

I feel that the delegation of the right to take away

1/ Edmund "', Brown, Statement on Capital Punishment (1963), p. 2.
2/ "Toe ."ate Should Wat Kill,” New York Herr.ld Tribune (March 27, 1960)
in Capital Punishment, ed. Grant S. McClellan (1961), pp. 83-84..
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1ifj can only be justified vnen a certain purpose is to
be served; that purpose michf be the preservation of
society itself against a t reat from the outside or a

threat from within.l/

—.~.ut-n-

In general, abolitionists in the United Siatet; are more wilii;ig to
grant that the death penalty would be justified by its clear
necessity for the protection of 'society itself against a threat f!]_
from tre outside or a threat from within,” than are, for instance
European abolitionists. Tne latter tend to be more concerned than
American abolitionists with tap danger that capital punishment will
bo used illegi timatrly by the State. A representative European view
Ui: thin issue is expressed f? follows by the late Mi-rt Camus:

...Tfor 30 yeors crimen of ctute have vastly exceeded K
crimes of individuals. 1 shall not even mention wars—
gar.oral or local..., 1 an referring here to the number
of individuals Jellied directly t, the State, a number
f-at has grow:: to astronomic proportions and infinitely
exceeds that c;f "private” murders. There are fewer nnd
fewer men condemned by common law, and more and more men
executed for political reasons.... It is -, so much
against, the individual killer that our society must pro-
tect itself than, as against the State. Pernaps this
equation will be reversed in another thirty years. But
for the present, a legitimate defense must be made
against the State, before all else. Justice and the
most realistic scns) of our time require that the law
protect the individual ogedrst a State g“ven ever to the
follies of sectarianism ar.d pride.? |

gt

In summary, then, most American abolitionists argue that the death
penalty should stand or fall on proof that it is necossary to protect
society. Furthermore, because of the moral and practical evils they
see us iInherent in the institution of the death penalty, abolitionists
arguo that the burden of proof rests with its supporters.

1/ American Bar Aosociation, Section of Criminal Law, 1Q59 Proceedings

Uob0), PP. 5-6.
2/ Albert CamU3 ,"RofloctionB on the Guillotint)". fver.Trpen Peview

(No. 3, 1957), p. Af.

W \Pr-TIsrangMwi< W oy ir1m-ee i (~y4m
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It is generally agreed by both sides in the capital punishment
controversy that there are two ways in which the death penalty might
afford society unique protection. First, it night be a more effec-
tive deterrent against major crime that life imprisonment. The
deterrent issue is defined as follows by Hugo Adam Bedau:

The only question [regarding deterrence] which must be settled

is tiis: is long term imprisonment (on the assumptions

that it is less savage and more easily administered by

the judicial system than capital punishment) as good a

deterrent for the major crimes currently punished by

death? Inis formulation leaves open, as it should,

the question of how close either penalty is to a com-

pletely effective deterrent; and it does not raise the

further question, as it shouldn"t, whether death might

be o better deterrent for certain crir.cs (e.g., against

property) that no one would think of punishing in this

way. To put it another way, the real dispute over

deterrence is this: how many capital crimes, if any,

have beer, (or might be) prevented by the threat of

execution, which would not have been (or would not be)

prevented by the threat of imprisonment?!/

Second, the death penalty night be the only way of protecting society
against the incorrigibly dangerous. The debate with regard to this .
second function centers around tne issue of whether or not the death
penalty ic in fact necessary, whether this protection is not provided
oqually well by noasuros 3hort of execution.

Abolitionists argue that the death penalty has failed as a
deterrent and iIs unnecessary as a protective measure. They argue
that it should bo abolished because thero is no demonstrable proof

that it affords society the unique protection which alone would

Justify- its retention.

1/ The Death Petalty in America, ed. Hugo Adam Bedau (196"/, p- 261.
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11. DEi/wiRENCE

Huge Auaju l.adar. defines the doctrine 0f deterrence and comments

onits imp;."tarci' ir> the capital nuuisrdiserit controversy as follows:

q C[\)/ Evo{ W'mf) Al AR o 80 pogue}f c%'ﬁm cov?vo

\V €0 ac h)c enera en e out ar o

conscaucncec of dis ed ence ecas |c octrine 0
errence.  ever., IO erren e canno er|

?h er concern in f%m at;ng

B? ? {anl I € mg&%rr*uctua? ﬁJ/JUG In dS spute abe¥weengy

IIONIStS Vi roter* tionists

Abolitionists argumthat tne deatr. polity's efficacy as a deterrent
is. at 'lis VrVloase, called ir.to oericuc question both by the avail-
able sratisVioc a.d by tea evidencs: ol modem psychology.
A The Itstictics

Ina cvuly th? death penalty which he prepared at t  request
of the Americas lav Institute, Thorster. Sellin noteS'

DML i b
%tse ng ‘ra?eﬁlo ca al bHimes. Tt Tas’ Ired S h
Sellin analyses hnt fo'ir vays in which the deterrent value of the
death penalty would be evident it it, in feet, existed:
e};seems r£8s0ng Leto a‘ssume that if th deFth"
C

enallt [XOrciaes a deterr ravent |veefec
gog tIive mur errsst OWI g propositions vvouId

|abv%a§e398“ﬂﬂ

E%n'gq [he%“e”t Nose %ﬁa%
parisons o% thlshr%t : orst nﬂw@ua
1/ iocdau (ed. jy icp.

2/ Tsorsten Sellin, The IVath ponnlty (1959), p. 63.



1 P-S-6 -

that are as alike ac >;5€1I*ble in all other
rerpocta— character ol Y- oulation, social and
economic condition, etc.~in order not to in-
troduce f£ac ax's known to influence murder
rates in a serious maunor but present in only
one of these states.

() Murders should increase when the death penalty
is abolished and should decline when it is
restored.

(©) Tne deterrent effect should be greatest and
should therefore affect murder rates most
powerfully in those communities where the
crime occurred and its consequences are most
strongly brought noma to the population.
(q) Jaw enforcement officers would be safer from
murderous attacks in states that bavG the
death penalty than in those without, it_1/
In .general, ue various statistical studies uhich have been made in on
attempt to test the deterrent value of capital punishment concern them-
selves with one or more of these four propositions.

It will be noted that the majority of the studies in tills field liae
been conducted by Sellin. Professor Etoeritirs of Sociology at the Uni-
versity of Pennsylvania and President of the International Society of
Crjiinolcgy, Thorsten Sellin has been described as the 'foremost
statistician in she field of criminal law in the world.'2/ He was the
prinicpal consultant to Great Britain®s Royal Commission on Capital
Punishment as well as to the majority of other official government
commissions studying this subject. Bedau notes:

<-THvr] evidence has managed over tie past decade
to convince a wide variety of legislative committees
throughout the English-speaking world, and not in

every case were the members of these committees ini-
tially receptive to his conclusions*/

1/ Rellin, 02 . cijt. . p- 21.
2/ Califoruie Legislature, Senate Committee on Judiciary, Hearing

Report and Testimony..» (19c0), p. 65.
?/ Bedau. (ed.).oo. cit.. p. 265.
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Contlrcous Jurisdictions - Sellinls studies of the homicide rates
in contiguous jurisdictions with and without the death penalty are, in
Bccauls words, "the cornerstone of the case against the deterrent
superiority of the death penalty over imprisonment.Table 1 below
shows the results of four of these studies, described by Mr. Sellin ae
followd:

The only fair comparison is one that takes into account
regional differences and therefore compares the homicide
rates of an abolitionist state with"that of its neighbor
states. Tne diagrams shown... [see below] are based on
such comparisons. They show the annual size of the
homicide death rate per 100,003 population for the period
1923-1953 and the general trend of the rate for each set
of states compared.2/

Soilin"r. conclusion on the basis of these studies follows:

Tne striding thing aoout these diegran,c is that within
each set of states the rates are so nearly the same
annually and the trends co closely alike that if the
lir.es were not identified with each specific state, no
one would dare ,0 guess which lines- represented the
abolition states....

It is proper to conclude that states which ore similar
in the character of their population, their urban and
industrial development, and their mores have similar
homicide rates, whether o: nut they.have the death

amity. In other words, the presence of the death
pcialty for murder in a state appears to have no more
influence on its homicide mtes than the absence of tho
penalty in a comparable state has on the rates of that
seaco. And, if our basic assumption is correct, what
holds true for tho homicide rates would hold true for
the capital murder rates, were they obtainable.

When it once becomes gonejally understood that the
amount and the trends of murder depend on demographic,
social, economic, and political conditions, one would
realize that the e~Innation for rises or falls in tho
statistics of this crime must be soUght through a study

1/ Bedau (oil.), op.mcit.. p. 263.

2/ Thorrton Sellin, "Capital Punishment,” Federcl Probation (Sept. 1961),

p- 6 . See also Sollin, Tne Death Penalty, pp. 23-3A.

rp-y-r.-f' r - ij*
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«<of these conditions, dud®"that through such a study alone
could any possible remedy be found. To hope that thiB
remody could be found in the application of the death
penalty or in its introduction is to grasp.at a straw.l/

TABLE 1

CONTIGUOUS JURISDICTIONS: HOMICIDE DEATH RATES FOR SELECTED STATESH

DIAGRAM I
Homicide Death Rates, per 100,000 Population, in Maine, New Hampshire, nnd Vermont: 1920-1958
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DIAGRAM 11

Homicide Death Rates, per 100,000 Population, in Massachusetts, Connecticut,
and Rhode Island: 1920-1958

t t i— = — o« i ior
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DIAGRAM 111

Homicido Death Rates, per I<)0r000 Population, in Minnesota, lowa, and Wisconsin: 1920-1955

flutf

3/ Sollin, "Capitjil Puniohment,”™ p. 6 .
2/ lbid.. pp. 7«H.
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TABLE 1 (coht)

DIAGRAM rV
Homicide Death Rates, per 100,000 Population,-in Michigan, Indiann,nnd Ohio: 1020-1D5E

I::_I

20

Abolition nnd tin- Criminality fx vo in tho fane Jurisdiction -

—

Severn} studies have been [Hide c.t the second aesirnption stuto above
by Sollin; nnjioiy, that, if capital punichrtont is u deterrent to mur-
der, the homicide rate in a pivon jurisdiction should increase with
the abolition of the dssui p-.nalty and dt*ease with its roctoration.
Sellin hao condu ced such n cAudy on-the basic of the statistics
available irora states in this country which have aboliched tho death

penalty. In Ida ctrrcwry of this study, Bedau writoc,
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The selection by Processor Eell-.n _sbhons that in e."ery
abolition state, whether o. net ii Is er restored cap-
ital punishment, where is no correilauion between the
status of the death penalty ana the homicide rate.
Ttis rt.rjr.gly suggests that in the ten states that
ahvlished ;ae death penalty and later restored it the
reasons had nothing to do with the. meusurable effoct3
of death vs, imprisonment as a deterrent to murder.l/

In general, the statistics available from other countries which
have either partially or totally abolished capital punishment appear
to follow the same pattern: abolition is not followed by an ineroase
is. crim—=. The United Nations report, Car-tcj Purir's-ertcentalnp thy
fallowing observation os the effects of partial abolition:

All the information available appears to confirm that

s =a removal liss, in fact, never be n followed by a

ratable rise in the incidence of he crime ro longer

punishable with death. This observation, moreover,

confirms the nineteenth century experience with respect

to such offensos as theft and even robbery, forgery and

counterfeiting currency, which have progressively

ceased to be punishable with death: indeed, these crimes,

so far from increasing, actually decreased after partial

abolition,2/

Vi’h regard to total abolition, the U.N. report concludes that, '‘The
same general observation can usually be made regarding the total
abolition of the death penalty.1v/

The Effc .~ cfF Executions on a Community - Studies have been m&de
Jr- the effect of a series of executions on the capital crime rate iIn
tr® community where the executions occuned. The reasoning behind
t":eco studies is described by Sellin as follows:

1/ Bedau (ed.), 02 . cit., pp- 333-331.
2/, United nations, Department of Economic and Social Affairs, Capital

nishment (1902), p- 51.
Ibid.. p. 35. See also Sellin, Thk Death.penalty, pp- 31-50.

ToHTr>-
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l«*““@e Gi-Ith p.>»ie/ Is a dehorrent, its gwhifS.” effect

3L.-J.u S3 uhcvn e>r: ;o rs"--autdors "-vwhicn a-j veil pibli-

sar-:., Vurfiemorl!l, olf-sot should ke must notiny-

ati. Xt c:xr s’«wW.MF, "he ofTense ccou.rrad, vnere

t= ¥ b\l ac.’a>.d -..iks publicity nrd the offender liwr-d

or.. itu rulahivos, friends and Rciuainvancss.l/
3e", a study was ccr.d+ttai in Vhiltiolphia by Robert. H. Dann,” lie ccm-
nirad N~ I1-utber cf h.mici™:9S cc:xr.ry (.'j days before and £0 days after
iive dif* executions, A to«.7 of 91 homicides occurred in the
per _ . ceding thy executions; 112 hor.i” <J—cmccurrcd in the periods

fojlov™.r.g rhw.,, Mr.ot.eer. a” ms. 204 hc« "am v-auli.?"! in a sentence

of first uHfpjs murder. Of tV.st, rd: >th-: ""before’l period
ar.d tor. occurred iv. *Ie “u:r.Ir% u-sricd. .. ar.udy conducted by
[.eC.arn ts ir. Phil .cei.,}"a a number jfy "ater yielded

r- A la- results. Savits ixr.oltdod:

r.csrc sI»>-rg , br.ercfors, no pavierr. that would indicate
detjrrjr.ne,... M cr. be said iu surrary, that the author
if. avsre T at the short period of time under analysis and
t.w "wsti-onely siw.il rrother of murders dealt, with prevent,
conclusive f’ndunps, but we much conclude frt.m the data
ah har’d hhat there was no significar.h decrease or increase
ir. ttu- murder rats following the imposition of the death
penalty on four separata occasions,”/”

P;..ice Pafetv - The two extensive studios of the comparative safety
of the police in jurisdictions witn and -without capital punishment do
not indicate that the death penalty affords the police greater protec-
tion. Cellin conducted u major study cf the comparative safety of
it=tropelitar. police, described by him as*follows for the Amorican Bar

iMsoclaMo:: Tec Wic.n of Crirdna?. Law:
iV Sellin. Trp fwith Penalty.. 5) 50.
2/ Robert Dunn, Pcterrcr.c [l feet of sCarltal Punishment (1935); see
Janes A. McCaffcrty, "Major Trends in the Use of Capital Punishment,”
Federal Probation (Sept, 1961), p- 20.

Leonard 0. Savita, "'lho Datevrcnt Effect of Capital punishment in
Pliiladelphia™ (1958), in Bedau (ed.), op. cit., pp- 321-322. See also
William /. CGraves, "Tne Deterrent Effect 9; Capita!d.@y%ghmont in
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A Tew years ago, | sent a questionnaire to the chiefs of
police in all cities with more than 10 ,0C0 population in
thy six states that at that time did not have the death
penalty for murder, and in the states that bordered on them—
seventeen in all. 1 asked them to give us year by year,
beginning in 1920, the number of police killed by a crimi-
nal vith a lethal weapon. We got-a pretty good response—
17 per cent~at least from all but the big metropolitan
cities; a few of these responded but not enough to really
make any comparison easy. We broke the information down
in groups of cities by size; there were five or six pop-
ulation groups, so that the large city would not distort
the information gained from smaller cities. We computed
rates and found to our surprise that there »:au no differ-
ence in the information gathered between the states that
had tho death penalty and those that did not have it.
There were as rarxy police killod in thé states with tho
death penalty, considering tho si36 of tho cities involved,
os ir. the states without the doata penalty. The argument
of the police on the basis of that study falls, by the
wayside.l /

This study indicated that the rate of police killings was in fact
higher in death penalty states than in.abolition states: 1.3 per 100,000
in the former, compared to-1.2 per 100,000 in the latter.

A companion study of the comparative safety of state police was con-
ducted by Donald R, Campion, S. J. Father Campion summarized his findings
as follows:

...we conclude that the data available to us after a survey

of half the state police forces of the United States do not

lend empirical BUpport to the claim *hat the existence of

the death penalty in the statutuee of a state provides a

greater protection to the police than exists in statos where
that penalty haa been abolished.”

1/ American Bar Association, Section of Criminal Law, op. clt., p. 23.
2/ Sellin, The Death Pengltv. p. 55.

2/ donald R. Campion, '"‘Does tho Death penalty Protect State Police?"
(1955). ia Bedau (ed.), pp- cit.. pp. 314-315.
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1=z The Psrcholorv of liotorronco

In the opinion of many abolitionists, the deterrent vElue of
capital publishment bus boon seriously talled into question by the
evidence of modern psychology and penology. As the U.H. report on
capital punishment notes, the majority of specialists in these
fields are themselves abolitionists:

...t will be noted that, among the leading authorities

in penal science, the supporters .of abolition appreciably

outnumber those who favour the retention of capital punish-

ment. The specialists of the social sciences, criminol-
ogists, sociologists, penologists, psychologists, doctors

and writers on social science and criminology are, in

their great majority, abolitionists.l/

This is substantiated by Bcaau in his discussion of wivt Americans
think about the death penalty:

- . -psychiatrists, penologists and possibly social scien-

tists and social workers generally, as well as higher

government officials, tend to oppose the death penalty

in this country at this time.2/ .

In his anthology, Tne Poath Penalty "n America. Bedau summarises
what in his opinion are the two major ubolitionist arguments; one of
these arguments is a comprehensive statement of the abolitionist
objections to the psychological validity of the death penalty as a
special deterrent to murder. According to tliis argument, murders
are either premeditated, or thoy are not. In the case of unpremed-
itated murders, no punishment will be effective el a deterrent. Mr,
Bedaula comment here reflects the conviction held by many that
].1 lir.ibod lotions, op. cit,., p. 62.

-J Bodau (ed.), op. cit., p. 236.
IMd., pp- 270-272, See p, 16 below for a diocusBion of tho

ac-. id argument.

* Ak
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tni3 category comprises a considerable-percentage of those who commit
violent crimes:

Yke:. one considers that most of the undeterrables are
likely to be suffering from one or another form of
mental illness, and that considerable evidence exists
to show that murderers and condemned men generally
include a large proportion who are side, it seems
pointless to threaten such offenders with death.l/

The argument continues that premeditated murders are committed by
people who either do or do not expect to be caught. About the latter
category, those who expect to be apprehended, Bedau comments:

In the latter case, there is nothing whatever gained

(so far as controlling his behavior is concerned) by

threatening to kill him as his punishment; for he is

likely to try to kill himself (Just as he is likely to

surrender to the police right after his crime). Such

cases are by no means rare.2/

Abolitionists argue that, for this type of murdererthe death penalty
is, in fact, more apt to be an inducement than a deterrent. Sellin
has noted the existence of

-.-good evidence that the availability of instruments

used to inflict the punishment of"death has induced

people of unbalanced mind to seek -that puni Jhraont as

a de>rioud means of suicide. %/
la a Goction entitled "Capital Punishmeint as Cause for Murder' in the
study he mado for the American Law Institute, Sellin itemizes cases of
people attempting to commit suicide by execution.”/

It is equally difficult to see, the argument continues, what value

as a deterrent the death penalty has for those who plan their murder on

1/ Bedau let'.), op. cit., p. 271.

2/ l1bid.

1J Sellin, "Capital Punishment,” p wg *
|| Sellin, Tho Death Ponalty. pp. 05-69.

O\ -

B
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the assumption that they vill get away vdth 1t. bedau comments:

Gangland killing.-., kidnappings for ransom, ani a large

proportion of all te’ious crimes are committed by t™osc

who think they will _iever be caught, Tr.c obvious, and

probably the cuiy, way to de“er such persons is by in-

creasing the effectiveness of law enforcement and crim-

inal prosecution in the courts.l/
This category of murderers, including as it does th? gangland killer,
is of considerable importance. It would Beem that the deterrent theory
should be applicable here, if anywhere: the gangster, murdering as a
means to an end, would seem to be capable of rationally considering
ether possible ends of his action— for instance, his own death. How-
ever, the facts seen to justify the con.-ictior. cf those engaged ir.
organised crime that they have virtually ro reason to foar the death
penalty. Sellin testified as follows befcre the New Jersey Commission
to Study Capital Punishment;.

Defenders of the death penalty would probably feel that- “ .

iT anybody deserved this punishment, it will be tne hired

killer in organised crime. It"s a well-estnblished fact

that such murderers er_jcy almost complete immunity, that

the instances in which even a conviction has been socured

are extremely rare, ana that deterrence ploys no role in

this connection.2/

This leavos one final category; '‘those who are sane and cautious
enough .. weigh the :is« of puidehmer.t against tho anticipated gain
from crimo, and who would docido that tho risk is tco great if the

threatened punishment is death, but not great enough to detor them

if it is only imprisonment."*” Bedau quotes the following passage

1/ Bedau (ed.), op. alt.. p. 271.

2/ How Jersey Ccnmiasion to Study Capital Punishment, pny™ort (1984),
p- 13. Ses also Sellin, "Capital Punishment,” p. 5.

Y Bedau (od.), oo. olt.. p. 272,
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from the Ceylon Report on Capital Punishment aB the answer to the ques-
tion, "How many such persons are there in the total population?':

It would be cost exceptional for a can tc be inmiffir
ciently sane and normal to be detdrred by the risk of
a sentence of protracted imprisonment but yet suffi-
ciently sane and normal to be deterred by tho risk of
his own execution, “fhen both risks are at a level of
contingency which he ts doing his utmost to avoid.l/

C. The Administration of the Death Penalty

Those opposed to the death penalty argue that the very way in
whicr. it Is necessarily administered undercuts whatever deterrent
effect it cignt have fcr those, capable .of exercising some degree
of rationality. Bedau considers this to be one of the two major
abolitionist arguments, and discusses it in soree detail:

Since the time of Beccaria, Benfham, Rush and Livingston, most
penologists have agreed that for any punishment to h3wve
optimum efficacy as a deterrent, the penalty must be im-
posed consistently, immediately und inexorably: tnat is,
nn all offenders, promptly after their crime, und insuch
a way that the general public expects exactly tnit . But
5n practice, not one of these conditions is satisfied by
tho way capital punishment is administered. Only « amjJL
proportion of first decree murderers are sentenced Lo
death and ewer, fewer .re executed. Tho delay in convict-
ing und exocut™g those who do get a death sentence is
increasing and notorious. So, almost anyone who contem-
plates some horrible crime can 3ee some chance in getting
away with it, or at least in not having to pay the supreme
penalty. If, in practice, the deqt™n penalty is no more
effective a deterrent for murder, rape and kidnapping
than imprisonment is, this may be’the reason. One must
either admit it, and keep capital._punishment on other
grounds, in the knowledge that it-cannot be mude a bet>
ter deterrent than it *ej or elre abandon the Jury systen,
the right of appeal, and nuprive the accused of most of
his basic constitutional rights in all capital caaocs, iIn
the hopes of improving the deterrent efficacy of the
death penalty; or else get rid of the death ponalty it
self in the confidence that imprisonment is on tho evi-
dence as good a deterrent and considerably aimpler to
administer.2/

\J Quoted by Bodau (ed.), op. clt., p. 272.
2/ Bedau (ed.), op. clt.. p. 270,
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| I'1. THE DEATH PENALTY AS A PROTECTIVE IfSASURE

Most abolitionists agree that the institution of the death penalty
would be justified by its nececsiiy as a protective measure against the
incorrigibly dangerous. Tne debate here differs from the debate
about deterrence in that there is clearly no question about tha effec
tiveness of capital punisnmtnt as a protective measure. The argument
turns on the issue of whether or not the death penalty iB, in fact,
necessary. Ir. so far as there actually is a danger to society from
those found gquilty of capital crimes, .is it possible to provide
protochion by some means short of their death? Abolitionists ai'gue
that this danger is considerably exaggerated by retention!sts and,
more importantly, that life imprisonment, is a completely adequate
protective tonsure. Sellin comments;

oP the Iast analysis, the argament (Shat the life sentence
oes not offer a Ede quate sa egwﬁ against furthgra omi-

cidal cr|m|na|ty a murderer wno is not execute pears
untenah asically, thoso who advance it groba
that the |if e sentence In practice, 1S not an a equate

punishment for murder.l/

Tne abolitionist arguments on the issue of incapacitation are r
summed up as follows by the late Lewis  Laes, the warden for many
years of Sing Sing Prison:

Murderers make the bes gpsoners The% fe Ieast trouble

50 eéo ang warden, and often tneg/ acco IJolsh a dt eh
ening. bar k.iow o none rele se N ens |p at
mg Sing who reverte ﬁcnme Furt ermore |t |s not

tru at least in Hew York State-~that a murderer whose

death sentenceds comnwted to life |mdpJ|sopment can easily
obtain his om average en mcarcer%tlon
amon% those whoireceive the o on commutation in about
twenty yeara. Granted that other etatea are too lenient,

1/ Sellin, The J>%th Poralty. pp. 7&-79,
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that would be an argument for a hetter admiry stration

of justice, not for putting people.to death.l/
A.  "F'iurdcrers Make the Best Prisoners”

It is generally agreed that murderers do, in fact, make the
best prisoners and that the percentage of violent crime committed
by them in prison is negligible. A survey conducted in 1950 by the
International Penal and Penitentiary Commission comparing the behavior
of prisoners serving sentences for murder with the behavior of those
serving sentences for other offenses clearly indicated this to be
the case in countries abroad. Sellin discusses the results of thie
survey and continues:

ThG, sane views as_those...expressed b¥ prison adminis-

trations In many European countries are held by Amer-

can, wardens and”superintendents o fmorrectional insti-

tutions. Lifers are generaIIY considered to be among

the best behaved prisoners. 1t would be unnatural were

they not at tines involved in disciplinary violations,

and” examples_are known when some lifer has committed an

assult in prison and even a homicide, but these appear

to be very rare exceptions. Generally. speakmg, such

murderous” offenses are_committed by prisoners Serving

sentences for other crimes than muxder.2/
B. The Danger from Released Murderers

Statistics indicate that the behavior of first degree murderers
released on parole is, in the words of Sellin, "very good, much bet-
ter than that of other prisoners who have been paroled, especially
property offenters."2/  This is equally true of those who have been

pardoned. Bedau comments:

1/ Lewisé EBLaves, "CdapSitaI FiuBnist&ment.'hlEgnc cloggdi% of Criminology, ed.
¥9rg/%rgl(i)rimﬁ%n%nea%ﬂ Pe%rgllf)e/ D. ’fﬁaaﬁoé a?sg)»Bedau ?e’d.),on. cit.,
Bp'Ameri'can'Bar Association, Section of M mnal Law, 2E* filfe» P* 24*
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The %enerral p sition o Amerjcan penologrsts orr the
matt onrn% garorng murderers was stated
succrncty a (ecade ago tired Director of the
Federal Eiureau of Prisons; San{ordB tes, vhen he rnfprmed
the Royal Commission on Capital Punishment; "“Cases ¢
murder committed p Rersons pardoned from the death
genat are rare If not almcst, unknown." Thin is almost
s tru | murderers, whether sentenced to. death and
commute g t e governor or sentenced to_life imprison-
menta y t iu ry, and whether kept in prison or
released

Abolrtronrsts are generally agreed that the misquided release
of those who remain a danger to society- indicates a need for the
reform of a state's parole practices, rather than for retention or
reinstatement of capital punishment. In the words of P.obert G.
Caldwell, a lawyer and noted criminologist:

For exam le, it is clear that the possibility’ of releas-

gc roUs prisoners into the commpnrty Id be re-
ed ? pro rnrr:1 the rehabilitative acrlrtres of our
correct ona

Institutions and by strendthenrng our pardon
and parole procedures. . An execution, Tt Is tfue, a squter

nLrnates this rpossrbrlrt but since it r?] to bemp .

scr ed as punishment for @ crime,'one can hardly aintain
that In.a grven case it should be useg not so much hecause
pecertarn ense has been committed b?cause we are. t0o

nient and inefticient in the operation of our correctional
systems.

Moreover, abolitionists argue that the low rate of recidivism among
paroled murderers indicates that in general dangerous prioonors are not
being released, and bunt the danger of such releases is greatly
exaggerated.

Finally, the abolitionist position on tho alleged lack of a satis-

factory alternative penalty IS summed up aa follows by Donal E. J.

1/ Bodau (ed.), 0 LoD, 397 soe pp- 397-397 for state stagjstics.
2 R?bet G, Cald o|| Why ic tho Doath Penalt Retamed The
Annas Nov 1952 48-A9. For statistics nnd rscus?ron of the
actua endlth 0f e 3ontencos In various states, see Sellin, The
Doath P<"iMtv, pp

VM, Ty TRW YN - - on, fIK nr-
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ilacllamara, Dean of the Hew York Institute of Criminology:

The record in abolition #}UFISdICtIOﬂS some without the
death penalt> for more than one hundred. yearg hjth |n
the United States and abroad, in which impri30P:aent for

|Hdeterm|nate or st%ted term? has -been substituted for
the penalt eat IS a cear demonstratlon that

aternatlve penalties aso of equal o tgreate{ protective
value to soclety than 1s capital punisiment.1/

&l Doyl E. . (Nscr’}lla%rgi)TBu fgse Against Capital Punishment,’
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V. RETRIBUTION VS. VENGEANCE

Abolitionists do not accept the argument that capital punishment
is defensible on the grounds of retribution, apart from any henefit it
nay afford society either as a superior deterrent or as a necessary
protective measure. According to many.proponents of capital punish-
ment, some criminals are simply unfit to live; they have committed
acts so heinous that the only appropriate punishment is death. This

function of the death penalty is commonly referred to on the retontion-

Ist side as retribution and on the abolitioniEt side as vengeance.

Abolitionists argue that, the motivation behind this use of the
death penalty in of the same order as tho irrationality which pro-
voked the criminal to the act for which he is being executed. Arthur
Koestler comments;

Yet ﬁhou%h eas Ro dlsméss in reasoned argument on both
ora logiCa Proun s, the esng (N vengean?e has
8 unconscious roots and 1s roused when wo gtrong

a r%natl%nr P\(rﬁrevalsgonS v(\:/hgtoerctae ge:asonmgrmem

Ves | |
r?ore in abolltlonlstp yo ag an a—yet it %as t% )
%cef)te as a fact. Tne a mlsswn that eyen ?on |rmed
tlonlsts are not proof agalnst occasional vindic-
tlve ;Fuses doges (ft mean that such |mPuIses should

bs sanctioned by sccioty, any more than we, =

sanctlon some other unBsatabIe mstlncts of our bio-

| |ca |n heritance, Deep Inside ‘ever CIVI|IZ€ bein

re lurks tlné Stone AJle map, .'dang| mg a cu to [ b

rapo,. and acroamin ane 0f an e uld
at ||gtt|o Yurclad gyured ctate t%

ratho mat have
law of the land ‘/
The purpose of the criminal law ia to provide protection againot
nan‘a irrationality and violence, not to furnish a means ol' expressing

it, Abolitlor.Lsto contend that tho death ponalty is a violation of
Arthur Koostlor, Reflections or, Hanring (1957), p. ICO.
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this purpose, In the words of Theodore McKeldin, former Governor
of Maryland:

The function of the criminal law is to protect the law-
abiding, not to sate society's lust for revenge. Only
as a protector of the lives and property of honest men
does It deserve the respect and support of honest men.
Kence anything that tends to associate it with the idea
of ven?e nce |m alrs Its- dignjty and suptracts from the
respect that in elllqent people accord it Tne argument
that the death penalty is needed th allay R]Ub IC €xcite-
n%entfls anl/argu ent against capital punishment, not in
its favor

In summary, then, of the central apgiment against capital puniah-
neat, those who oppose the penalty believe that it does not deter
would-be murderers more effectively than life imprisonment, and that
life imprisonment is a fully adequate safeguard against those who
have committed murder. In the words of Thorsten Sellin:

%r&(? kt)neellef that the ?eath enalty .is a unique instrument

protection of society against murder ana superior

B R T T e
In the absence of "credible evidence" that the death penalty is necessary
to protect society, abolitionists argue that its only purpose is to sat-
isfy man's desire for vengeance. The acceptance of vengeance as a
legitimate goal of the criminal law of a civilized otato is, according

to abolitionists, norally wrong and pragmatically dangerous.

1/ Marrland Committee on Capital Punishment, Report (1962), p. 25.
2/ Sellin, "Capital Punishment," p. 9.
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V. THE DEATH PENALTY AND CRIMINAL JUSTICE

A number of the argur.ents against capital punisnment relate to ita
alleged incompatibility with equitable ard efficient criminaljustice.
Tne following statement by Herbert L- Packer of Stanford Law Scnool is
representative of tne opinion of many, particularly in the legal
profession, who oppose capital punishment;

The case for abglltlon rests most se?urely, _ Rhmk on
qmatlc consl er?tloH slmpy, caelta punish-
Is more trouble. than |t | worth.  Criteria fof its

even handed aP;%hcatlon are totally lacling; 1ts effect
on the adminlistration of justice 15 malign“and pervasive;
It tilings the law Into disrepute, 1/

A. The Possibility of Error

A major argument in this area is the danger that an innocent man
vail be executed. The Marquis o Lafayette once said, "I shall ask for
tho abolition of the penalty of death until | have the infallibility of
human judgment demonstrated to me."2/ The argumont remains the some

today. Sellin writes:

Human Hustlce can never ho infallible, matter how

conse entlouhsy courts operate, there’ std | exists n

Bossm ity that an innocent person may, due o % com-,

ination 0f cijcumstances thn'f defeat’justice, be

s ntenced to death ana even executed. ° That POSSIbIlIty
made abunduntly clear when one copsiders the many

mstances Ir. whic mnocent ersons have hean saved” from

t 0 extremg enalty e|t er by the Iest mlnu(se discovery
new evidence or a com utaHon ollowe Rernaps

a ter many yoaro in e discovery'o

real criminal..j/

In The Death Penalty in America. Bedau abstracts "seventy-four cases

rison, by t

occurring In the United States since 1893, in which a wrongful conviction
%/ Packe on clt F Al ,

/ Quote by Otto Poliak, ~Tho Errors of Justice," Tlo Annaln (Hov. 1952),
b % Ftlln Tho foath penalty, p, 63.

NoentfTr/tAN rry
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ot" criminal homicr.de has been alleged and, in most cases, proved beyond
doubt."!/ These cases resulted in the folloving'-ponAltiesjS/

Death sentence executed............ 8
Death sentence not executed.... 22
Life SENTENCE . cmmmrrsrrsrieresernnns 30
Loss than life sentence...... 10

Conviction averted....ooeenn
Total 72

Bedau comments that while there is some doubt whether th9 right men
executed were innocent, "no doubt, however, attaches to the fact that
nearly two dozen men hove been sentenced to death for crimes they
demonstrably did not commit."*" lie also points out that, 11 of the 30
life sentences occurred in abolition states.

Ii-Itadi thle_kdelath rr])enaltylnot been ab?lishhed ir} these statelg,

haveS relceeiv)édtea(tie%%h es%r%%er?gg]eagd Eeg%eegeecvuetnedmgh Wo

Several governors who have hud to make thu final decisions on execu-
tions have heen particularly emphatic about the reality and seriousness
of the danger of executing the i'lnocnnt. Both Governor Edmund Brown
of California”/ and Michael V. DiSalle, fomr.- Governor of Ohio," re-
count incidents which illustrate this danger. Bedau points «ut that,
reputedly, the States of Maine, Rhode Island, and Wisconsin abolished
the daath penalty during this century because of the hanging cf innocent

men 1
17 Bedau (0d.), oa. Cit.. p. 436; see pp. 43a-4%2.
21 XMd.,(p. 338. d PP
27 1M d .. p. 440
u |hid., g 438,
rown, 0g. cit., p. 6.
y DiSoile,“op, cit., p. 6.
2/ Bedau (ed.], og. cit.. p. /'T
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B. Inequality of Application

Opponents of the death penalty are universal in their denuncia-
tion of the injustice vith which this penalty ic enforced. M. Bedau
speaks for abolitionists in General in his comment that, "The whole
pattern cf treatment of capital convictions by the higher courts
seems devoid of rhyme or reason.

Abolitionists charge that racial prejudice, particularly against
liegrocsjis a major factor in the unequal application of the death
penalty. They cite particularly statistics on executior.d for raj»e.
Tne Federal Bureau of Prisons, in its 19°5 national prisoner statis-
tics bulletin on executions, indicates that during the period 1930-
19ui, nine-tenths of all executions for pape have been of nun-white
liales, On this subject, Bedau notes:

TR TR SERERTR ofi ED

a third of them have executed only Negroes In those six

states, the ver} eX|stence o taqpe as a crime with an

optional death enatg ?f the waY It has
been used, stro %ew ence o an or| |na mtent

cnmmate agahlns non-whites, This Was probab g P
POSE. e ecision In Tennessee In 19% to abolish
caplta punishment for murder and treason, but to retain

it fcr rape.2/

According to abolitionists, a second factor in the inequitable
use of the death penalty is reflected in'the fact that vith few
exceptions, it is the "peer and friendless" who are executed. Be-
cause of the very nature of our law courts, the difference between
life and death is frequently determined by the ability of tha
accused to provide himself with skilled legal counsel. Former
1/ Bedau (ed.), op. cit., p. 410.
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Governor PiSalle urltea:

It 1s the well-hee

angster, the

Eh, o Ay A p AT cFm Vil ] JJICLI*A e TR

rofessional

| have never ?een ?e erson of means 80 to the chair.

killer who can afford ?he est'legal talent to, defend
him, who gets off with a lesser sentence,
poor, the'illiterate, the underprivileged,

of the minority groug— the man who

out means IS defende bY
who becomes society's b

acrifice,

|t

1S the!

the member

because he is with-
adcourt appointed attorney—
S

The. courta omtée defender,.diligent though he
|ca Sometinies. he 1S~ nept—

e IS no criterion of experlence in criminal law to

gmde a go urt apgomm)ent—and always he lacks the

maz be, 1S always ha
r

nds aval

ped.

le to the

rosecutlon
funds and personnel to mvestlgaye the back
jurors and witnesses, to check a

Without

round o f
Ibis and exgamlilne the

evidence before trial, the court-appointed attorney and
his client have two strikes against them before they

even enter a piea.l/

Abolitionists argue that the inequalities involved in the actual
use of the death penalty undermine the justification of it on the
basis of the protection it may offer society. They maintain the
facts indicate that, far from serving a‘rational, legitimatepurpose,
the death penalty i3 an instrument of class and racial prejudice and
a test of expensive legal ingenuity.

Abolitionist argue further that the-way in which the death penalty
Is actually used completely invalidates ‘any possible chfenseof it on
the grounds of society's right to retribution.
that it is difficult to defend the position that Negro rapists merit
death.while white rapists, for the most part, do not. Sellin comments:

A1 1 were an adherent of the view of retributive#

|?ns id not deprive me of
retributive justice is

f|C|ent and ministered,.
f only ab %ut u Er gent o% those who actuy

justice, Inlgh |f emot]
e¥ reason—wish to |n outl

murdes In the flrst degree
based on what ve conservativ

" *oomf onrw.n .

:

are 0x| cuted ?

ly estlm ate o

Thoy state for instance,

Ily

be

?ommlt

II%U re

1

pj
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nwnber of capital murders committed annually in the

nited States and the accurate kn wJedge We have of
the number of executions, it Is obviouS that, what-
ever the elements ma be that pro uce the attrition,
reErlbutlon IS but rarely achieved'and in no e U\
table manner. Therefore, JUSt as the death penalty
has proved to fail as a special means of soma
protection, no it has failed as an-instrument of
retributive justice,l/

C. The Administration of Criminal Justice

Abolitionists contend that the existence of the death penalty has
n bad effect on tne administration of criminal justice. This point of
view is sinned up as follows in the report of the Florida Special Com
mission for tho Study of the Abolition of Iveuth Penalty in Capital
Cases:

Vnen the Jife n accused person js at stake, it ic
more cti ffICU t 3 takes %)55 rto'imp aneﬁ juries he-

ause r spective Jurors e such cases and. are
? ({ue%d[ pgls unmled bec?us% they Fo not%qleve
he eath mity. Tria econ? Qnger ano I,u>re
?x ensive . and emotlons a ﬁspeclﬁ y likely tc con-
use the issues. Indeed, the quilty” person is more
to escape punlshment aItocget er boc use of tho
reu ance o OJ to convict ana thereby make the
deat enat a possibility. Appeals are more likely
to reTu It in reversals and tikis brmqs on new ana
equally expensive trials. More arh of the opinion
that, there would be man?/ convictions for what are now
capital crimes If lite imprisonment replaced execution.2/

Tne issue of the disproportionate amount of time involved in capital
cases was the subject of a study conductod in 1961 by the American Ear
Foundation, the research branch of tho American Bar Association. The
Foundation concluded that chat the long delays in capital-trials and in
the carrying out of death sentances weakened public confidence in the
Inv ", The study was prompted by the Caryl Chessman case, which began

P
/ lﬂoI II a S g r ognnrhsissq]?emfor FtJhe %tudypof ?he Abolition of Death
v 4n H rttn Hanna. RtlDort (1965

vp'f.re* trrsr
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in June 19AS and ended with hia execution on May 2, 1960. Abolitionists
argue that, while this case is an extreme, it is not an anomaly. In
1957, two prisoners were executed in California after seven years of
appeals and trials.

As the report of the Florida Special Commission indicates, another
major objection in this area is that the  emotion aroused by the
spectacle of a man fighting for his life is not compatible with the
just and rational administration of the law. Governor Edmund G. Brown
of C-lifornia has referred to the capital trial as "our modem equiv-
alent of the Roman Circus."™ e effect of this amotion on the trial
itsolf is seen by many eminent lawyers to be deplorable. Mr. Justice
Frankfurter, in his appearance as a witness before the British Royal
Commission, said:

Vohen life is at hazard in a trch it sensationalises

H]O.eWhO'?hé bagr ‘ rtqosguubn“v\cutttlﬂg dtltg?a(reﬁe(lztrggard

o,k scle gl e s o
may [)e In my judgment does. not outweigh Phe somaﬁ ?oss

due to the m%erent sensationalism of a trial for life .2

The rotentionint response to this category of arguments is that
they indicate the need for legal reform, not the abolition of capital
punishment."  Thone opposed to the death penalty reply that recom-
mending legal reform is no answer unless rctentionists are, to quote
Herbert L. Packer, "prepared to propose the solution that baa co

far eluded all students of the subject."-*/ In fact, many aty -itionists

argue that the death penalty le a major factor opera;. —t the
U BL°<¥¥§‘6 89 Rlcharde Donnellyé "Capital Puniohrasn™'U . .n.rensional

Z?CSee beIov9 p_geB i 8
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reform of our criminal law. The late Professor Sam Bass Warner of
Harvard Lav School said that "the existence of the death penalty for
first degree murder is one of tne principal reasons, if not the main
reason, why it is extremely difficult to.get judges and legislators

to re” ve procedural barnacles from our law."i/ Dr. Sheldon Glueck,
a processor at Harvard Law School and an eminent sociologist, comments
that the death penalty "bedevils the administration of criminal
justice all the way down the line and is.'the stumbling block in the
path of general reform."*/

D. Techmcenllticr of the law

Ir. the majority of jurisdictions which retain capital punishment,
a person convicted of murder can only bo.sentenced to death if he is
found to be legally sane and guilty of nurder in the first degree.
A number of eminent lawyers have argued that many of the abuses sur-
rounding the death penalty stem directly from the inadequacy of the
legal definition of sanity and the vagueness of whnt Herbert Ehrmann
refers to as the "metaphysical" distinction between first and second
degree murder./

Mr. Justice Cardoso commented as follows on the distinction between
first and second degree murder:

Imthmk the distinction is much too. vaque to be continued

our law,.., tatute 15 framed the lines.of a
defective an% unreaﬁ psychoﬁogy The Pte?ent dls%mc

tion is so obscure that’no jury hearlng1 or the first
time can fairly be expected to” assimilate and understand

1/ guo%ed by 1H9e5rbert B. BEhrmann "The Death Penalﬁ 3and the Administration
ustice in Beda cit
% ycted hy ame A M& afortg " eﬁor Trends in tho Ubo of Capital

sment Federal Pro %tlon Sept p, 21
rmann op CI'[ p . For a giscussion Rf the. dl?tl ction
wwonn anore« MUrder and 1ts historical development,
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it, | an not at aII sure that | understand it myself
after trying to apply it for many years and after dili-
?ent study of vhat has been written in the books. ~Upon
he basis'of this fine distinction with its m tlfylng)
psychology, scores of men have gone to their deathis.]

Professor Packer of Stanford Law School'points out that the arbitrari-

ness wiws which the death penalty is used is directly related to the
lack of guidance afforded by the law in this area:

All students of the subject agree that the grading of
murder Into degrees, characteristic_of most”American
penal codes, 1S’ hopelessly ment Tacit recognition
that this IS so upderlies” tne fact that in nosegurls
dictjons the grading of murder has been reinforced b
conferring discretign cn the jury to decide whether
sons convicted of first degree murder shall be execute
or imprisoned. Tne result'is that In ractlce the aelec-
tlﬂn 0f ﬁhese to be executed is the re}su It of arb |tra[y
whimsical ar.d uninformed. ¢ 0|? |s most crucia
point in the admlnlstratlon 0 even angded justice, law
abdicates completely. Tne cnoice of |ife or death
reflects mainly the” strains and tensions of our sometg
most notably i the Southern states, but throughout th
country as well.2

The stand taken by abolitionists on the issue of legal sanity in
capital trials centers around their objection to the M*llaghten Rule,
tile test of sanity in most jurisdictions. This rule is baBed on a
decision handed clown in 1813 and stat33, in essence, that a person
Is legally sane if, at the time of the commission of liis crime, he
was capable of distinguishing between right and wrong. The aboli-
tionist view of tho effect of this ruling on criminal justice is
summed up as follows in the report of the Florida Special Commission:

Many foci that the death penalty makes the issue of insaaity

as a defense to a charge of ca ital cnme a_thorn in the

side of the admlnlstr atign of criminal H]US'[ICG Insan|ty

0.] the accused is often in issue, but the 1rw's test of
ability to distinguish between rlght and wrong to bard

;; g gtel bg Eh[mfann £2”|f*t«-a 429."
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R pP be?ause mogern medlcn]e doeﬁ t .even recognize
ﬁ 'Insanity” as a clinica) entity.  As a’re-
sut the expert med caI witnesses often testify that the
ac used | ? su er|ng from menta |"disease, but then the
ge tells teh z l) ffect, that this is not the
'Insanity" recognized by the cxininal law ./
A prominent San Francisco psychiatrist. Dr. Bernard L. Diamond, testified
before the California Legislative Subcommittee on Capital Punishment
that "Only a driveling idiot has no conception of right and wrong."
He went on to describe the consequences of the M'Naghten rule as
follows:
The result is that a ?lven PS chiatrist will answer,
as to the knowledge c¥.right dnd wrong, op the part’
of an accused per3on, in ‘accordance with his own
pr éudlces or ? orse ¥c with the wishes of the
that hired he conc usion 1s, therefqre,
uresca anle t at t e rlq t and wrong test satisfies
the requirements 0t nei psyﬁlo gy nor medicine,
nor, indeed, of the law |tse It
In summary,.then, many,"particularly in the 'al profession,
argue that our present I** nn who shall and shall not be sentenced to
death are inadequate. Furthermore, it it, "rgued that these laws,
particularly with regards to the issue of legal sanity, are essentially
inaccessible to reform within the. framework of the law as it now stands.
In the opinion of many, it is no accident that the law relating to
capital punishment has not been reformed along the lines of a more
realistic view of psychology. This would mean opening the doors to
a deterministic viow of individual responsibility which is essentially
incompatible with the assumptions underlying our system of law, Arthur

Koestler wites in hi3 book, Reflections on Hanglng

1/ Florida Special Commission, on. cit, 26.
2/ Quoted bypEugene Block, 'And" tfov Godeave Morey.(1962), p» 80.

for®
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An reason why the law relating to caprtal punishment
canrxot be reformed is basically simple. [t coiild only
be. reformed at the prrce of undermining. the concep tot
crrmrna res%onsrbr ity by sucg deterministic notl%
“irresistible impulse™ or "diminished responsinility"
that IS, bv nakin.T determrnrsm _statutory, as |t were,
This necessity does not arise in the case of other
offenses, because the sentence Is elastic..,. To sum up.
The deficiencies of the capital law are irremediable
because the agath-penalty is based on a philosophical
concept- of criminal responsibility. which” does not admrt
the compromises with the determrnrst view practiced In
other courts, Regarding all other offences, the admrnr
stration of the law I elastrc the death-penalty, |t3
nature, excludes gradrnds of culpability, Thrs rr | ity
and finality  which is the verg/ ssence of the ca |taI
lav, Is at ‘the same time the reason of its aftractiveness
%gglgtrvnbohc value for the anti-progressive forces in

Furthermore, abolitionists argue that it is essentially impossible
to determine tue degree tn which an individual is responsible for his
behavior with sufficient certainty to bae® a life and death decision

on it.. Kc-jstler comments on' this point;

Yet ?ven bg/ revolutionizing the basic confepts of Common
Law for thé sole purpors o makrn? capita Iaw a little
—"lass barbarrc |ts selfcontradrc ron%wou remain.

Since he frontiers between "responsi

oiEbleis: B atmane a“debttttvt ook i rttt"nawou
BLOBE Sy 21V Cheuing, mssifté 18 SqhinE

nan acted freely and ought to dre or when he acted under
compulsion_and ought to live, the on¥ solution |s to

bring capital lawinto_line with emarnrng body of the
Comnion [aW b%/ eliminating the unique, fixed

penalty which admits of no gradations.2/

Abolitionists tend to see the difficulty of determining individual
responsibility as relevant only to tho death penalty, not to lesser
sentences, or to penology in general. Many retentionists regard

abolition of capjtn.l punishment as a tr? 'aaph for the view that
12?|Abrtr&ur Koentler, Reflections on Hanging (1957), pp. 102-104.
id.. p. ion.
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criminal behavior is an illness which should be cured,.not punithed—

a step in the transition, prophesied by Jacque3 Barsun, from law

to social work.i/ Abolitionists argue that precisely the opposite

Is true, that it is the existence of the death penalty which has

forced criminal justice to become embroiled in the issue ofpsychological
determinism, packer writes:

But what...has heen primarily responsnfle for the
extremist g osition that crlmmals should all he
regarded as sick rather than bad? Demonstrably
11" has been capital unlshment This 1S the sBur
Fnd thi the raLI E)omt for the atéack H
aw. T e olemic battle that has enliste uc
BS%Chlatrl talent has, een waged almost entlrey
ref ereqce to capita gunls ent. It IS In the
murder tri that the ISSH ft e extent to whic
the mental condition of the defendant should. excuse
or mltlgate has bean most. often ana most acrimoniously
|rtgr . h|ef Justice Weintraub of N.J. said;
A gractlca purp oses the furor.. |s conflne
o di
[t 1

osition of o nders convicted of myrder.
S the @eath penalty that sparkJ the quarretI 29/

1/ Jacques Barzun, "In_Favor of Canital Punishment" (1962), in Bedau
(ed.), 'op. cit., p. 157. See page 57 below.
2/ Packer, op. Cit. . p. 442.
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V. THE RELIGIOUS ARGUMENT

Many Protestant churches have taken an official stand against
capital punishment. While the Roman Catholic Church has not taxen
a stand on either side, according to the recent UN. study it haB in
recant years been moving more towards the view that the death penalty
should be abolished.™ Most Jewish organizations are officially
opposed to the death penalty.

The religious argument against the death penalty generally
centers around the belief that even sinful men are the objects cf
Cod's redemptive love, and that vengeance helongs to God, not man.

In the words of Bishop John Wesley Lord of the Washington, D. @

Conference of the Methodist Church:

A Christian view of punishment must look beyond correc-
tion to red mptlon It 13 qur Christian faith that
redemption Z grace o God is open to every repont-
«aat, smrer nd that i1t 1s the dutg of every hrlstlan
to brin gthers bﬁ everg available means th ?
challenge and opport fe ewand better

Ve beliéve that under these circxpstances only God
has the rlght to terminata life .2/

Similarly, the following resolution was adopted in 1958 at the General
Convention of the Episcopal Church;

Itrp]aanucrﬂtas the |nd|t\|dual life is of infinito worth in
0S of Alm

V\? ereas% Yng o ﬁuman life falls W|th|n "
prowdenceo Am| tx God and notW|th|n the r|% ?
man; Therefore be It Resolved, That the General Conven-
tion goes on record as opposed to capital punishment.2/

The Bible is used by both aides in the capital punislanent controversy.

Abo ||t|on|sts cite Romans, XII, 17, in which Paul says:
/ Unlte Nations, op. cit., p. o1,

[ Mar Y gCommlttee 0p.. ? D. 2~

| Quoted by Florida Special Commission, op. pit., p. 2~

I\JI\)_



-LRS-35-

Recompense to no nan evil for evil.. aven?e not your-
selves, but rather give Rlace unfo wrath: Tor it is
written, Vengeance s mihe; | will repay, saith the Lord,

In the Old Testament, they point, first, to the fact that Cain was not
put to death (Genesis IV, 15), and to the adjuration in Leviticus, XIX, 18:

Thou shalt not avenge, nor bear eny grudPe against the
chll?\ren of the people, but thou shalt fove "thy neighbor
as thyself: au the Lord.

More generally, those opposed to capital punishment for religious
reasons argue that the whole Christian concept of love and redemption
as presented in the Now Testament runs counter to use of the death
penalty in a system of justico. li. support of this, they refer
specifically to the Sermon on the fount (e.g., Matthew V, u~\ and
to Luke VI, 35.

In addition to tho Old and New Testaments, abolitionists quote
St. Augustine in opposition "to capital punishment. The following
passage is from a plea shat some Iwnatists, e heretic African secrt,
who had confessed to the heinous murder of Christiana, be spared the
death penalty:

Vo do not wish to have the the sufferlngs of the Sﬁrvants
ot Cod avengeq bt/lv the |nf|c h of pre(:lsey similar
INjuries In t ay cf refaliation. "Not, of cousse, that
W% ob[Jectoto etrheetrrartmv%lrthoer }:hﬁtsteesw'glfﬁdoﬁ]?nd%fs&ge|s
ratﬁ rythatpu tice %e satls ied without the taking of their
||ves or the mal |n% f their bodies in any partic Iar

|¥ F %rcw% measures as ma be in, accord-
ance W|t the aws t 0 drawn away thely Insane
frensy to t e qme ness o men in th0|r sound judgmont,
or come Ive up mischievs 7 violonco and bstake
themselves to so 0 useful labour.

]/ Quoted by Koestlor, 02. cit.. p. 100.



--LRS-3&-
VI, PUBLIC OPINION

The four most recent Callup Poll surveys indicate a steady decrease
of public support for the death penalty. In each case, the question asked
was,  "Are you in favor of the death penalty for persons convicted of
murder?" The results of the four polls are shown belov:”/

TEEEE
No Opinion 11 ﬁ 13 ;

The waning public support for the death penalty is reflected on
tne state level by the fact that in 1965 alone four states abolished
it.?" Onthe federal level, 1965 saw the Justice Department's break
vith its previous officiel postion of neutrality on the issue. Deputy
Attorney General Ramsey 3. Clark wrote in a letter to the House District
Commit.t,ee:

Vic favor. the abolition of the death Benalt

This nation |S too great in I1tS resources and
e In the light

t0o good In I1ts purposes o en ag | ,
Cf Resent_ understanding in thé deliberate akmg
of human [ife as either™a punishment or a deterrént

to domestic crime.
A number of sociologists have commented on the extent to which tho
retention or abolition of capital punishment depends on the publie
attitude toward it,/ and have predicted that the current trend of
increasing opposition will culminate in the abolition of the death

penalty in this country, atleastIn practice if rot in law. After itemizing

17 Machi.---or. Post. July 2, 1?,6%, g._AB.
-3 lowa and Viest Virginia abolished it completely; New York and
Vermont abolished it except for special crimes (8.g., killing ¢
policeman acting in._the line of duty),

New York Timer.. July 24, 1965, p. 1.
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various factors that have contributed to the decline of public support,
Sellin concludes that:

it is not d|ff|cu t to explain the raPid downward

trend |n the number of execu tons annuaIK from a

hig 51 199 in 1935 to 57 in 19c0, And this trend

Is”likely to. continue, bar ring unforeseen social

crises, ‘until executions. w il]”become a much %reater

rarity than today and wiill ultimately be abandoned.l/

tnere wore seven executions in 1965, an all-time low in the history of
this country,
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SECTION 2

IN' FAVOR Or CAPITAL PUInSHMZNT

|. THE STATE SHOULD PROTECT THE LAW-ABIDING CITIZEN

The central argument in defense of capital punishment is that the
first responsibility of the State, and thus of the criminal law, is
tho protection of the law-abiding. As long as there is substantial
reason to believe that capital punishment serves this function, it
should be retained. This argument is expressed as follows in the
majority report of the Now Jersey Commission to Study Capital Punish-
ment;

his Commission has an obligation to the geo le of the

I New Jersey, ‘Our citizens deserve the nuximum degree
rotection from injury tgoth E)o their p r_sgns and to
elr proPert . In case” of doubt as to which method
will ¢reate the most likely optimum of protection, this .
ommission is. bound to retain the type of pvrtishment which
throughout history has proved to be the most severe. ....
It seéms clear that those who seek the abolition of capital
Ishment are concerned with the  saving of the lives
0f those fonvmted of the crimes in question,. .Yet most,
If notall of those seekm? abolitjon would, the Commission
sdpertaln, retain the death penalty if they were satis-
led that It would save innocent [jves, Ore abolitionist
witness thou%ht that the saving of a single life would
not be enough. Tne Commission, however,"in its opliga-
tion to the people of this State, 1s not justified n
gambling the life of a single citizen.l/

Reter.tionists argue that if this goal of providing the law-abiding
citizen optimum protection conflicts with the welfare of the criminal,

thon g is the criminal who must be sacrificed;
17 New jersey Commission to Study Capital Punishment, Report (19&4),
- <

pp. 7-8.
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Retentionists assert that the death penalty affords the law-
abiding unique protection in two waya. It is, they argue, superior
to life imprisonment as a dotorront to would-be murderers, and it e
nucessary as a protective measure against the incorrigibly dangerous.
Furthermore, those in favor of capital punishment contend that
because of the responsibility of the State to protect its citizens,
the burden of proof rests with the abolitionists. Those opposed bo
capital punishment must, accord-ng to retentionists, prove
conclusively that the aeath penalty is ineffective as a deterrent
and unnecessary 0s a protective measure before abolition can be
seriously considered.
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1l. DETHRRENCE

A. The ~inor.ce of Experience

The case for retaining the death penalty has the support of a
majority of the law enforcement profession. Ralph G. Murdy, Managing
Director of the Baltimore Criminal Justice Commission, writes,

Thore is no question that a large majority of law-
enforcement oftlcers throughout the. coun r¥ favor
?Iplta punishment. Tne June 1960.issue ot the

C|aI ubllcatlon o the International Associa-
tlon of Chiefs of e was entirely devotd to
caPlta punlshment Wlt out any expression from a
0 |fe admlnlstrator encountered who favored its

ition. ccasmnaP/ an endorsement w I/l be seen
from a police administ ator |n a ncncupital punish-
ment state. However, only a few are nctive ”1
presenting t case against’ capital punishment.l/

Sheriff Feter Pitchess of Lon Angelos County testified as folloua
before the California Senate Committee on the Judiciary,

But | can tell ? u that the overwhelmjng ma|é) HY
p.ople In law entorcement—the one$ who are dealing with
thioe criminals, the ones who are seeln% them not a
statistics but real live human beings, and who are studylng
their hirran_behavior—are overwhelmingly convinced that
capital punishment ic a deterrent. 7

J. Edgar Hoover, Diroc*or of the Federrd, Bureau of Investigation since
1925, is unqualifiedly opposed to the abolition of capital punishment.
The 1959 i3:me of The Uniform Crime ' rxarts for the United States
contains the following statement by Mr, .Hoover.

The professional Jaw enforcement officer is convinced

from experience that the hardened criminal has been and

Is deterred from killin b?aed on the pros ?ct of the
dcatr. penalty.... For tho law enforcement officer the

Ralph G. Mcrd nAModerate View of Capital Punishment," Fodc-a.l

C-ept.
8 orrg eﬂ.e |s?at)ur JSenate Commlttee on Judiciary, Hearing
or t end Tostlmonv ( 0), p. 150.

1/
i
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time-px-oven deterrents to crime are' sure detection, Gwift
ar%)r Qleérﬁron ar.d proper puxdshmonVA Each is a necessary
v

The importance of the Support of the death penalty hy roembcrc of
the law enforcement profession is evidenced ty the weight placed on
it in the following passage from the New Jersey Commission majority
report;

Tne Commission S c?nvrnced th?t ca rtal pur.isnmer.t nloes

deter some potentia rur?eres rom Jrn ca |ta
crimes.  Mare particuiurly, It is believe

deterrence IS most significant in the_area of Fe ony
th?er and Ir. the arc-* of a tryl he71d|ﬁa ad c[ e n

V.'nile the, séatrstrcal rnformatro resently avgilaple !
c00s not indicate a significant ference in t omicide

rat.es etween aeditio sta as and chrt rJ?unr rJrnenr states,

even wena 01T rn thi »t53trr? Infor éron Was

a mrttedg not res rrcte to capital crimes, did nof include

the incidénce o' felony murders, the rﬁlatronshr 0f
?gravate assaults to_homicides, or the relations rn

om C\

Police woundir.s. Those presenting on
?raures admrtted tqnat these arere as get th% [)est aval

le, und for the ose cf further analysis they would
F e to have avarléJ [ the %drﬁjdtroHal |ar0yrmat|onynef
orth above.. Ont ?t er those most Intl atn

S O R -
some Cases.2j
The conclusion that capital punishment has a deterrent value "in

the area of felony murder ard in the ureh ofa'im./ premeditated crime"

l0 emphasised and backed with evidence in the majority of tho defenses

f capital punishment. The following is'the introductory paragraph

of a report from the LO3 Angeles Police department presented ao

evidence at hearings before the California Senate Committee on

Judiciary,

1/ Federal Burea Bureau of |nvest|gat|on The Uniform Crime Reports of tho
U)nted staten &
srsey ommrssron of. cit,, pp. 8-9.

—
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nTho foIIowm efendants in conversatlons with reportin
flcers sta edt é h e|t er| ).used toy guns; or
enp uns or

han ta chance 0
chamber."3/

The report then discusses 13 defendants who had been involve
of 28 felonies, with 23 potential victims.

g

% S uate qu s in robberigs rather
Killing someone and getting the gas

d in a total

Tn his statement before the American Bar Association Section of

Criminal Law in 1959, Richard E. Gerstein, as State's Attorn
Eleventh Judicial Circuit of Florida, cited the following in
from testimony given by law enforcement officers concerning
deterrent vaiue 0f the death penalty:

(1) Criminals whc have committed an- offense punishable
||fe |mpr|sonment when faced W|th .capture, refrained
|ng heir caé)tor thoug V

able When aske y refrained “from the homicide,
%hck responses in |cated a willingness to serve a life
entence but not to risk the death .penalty,

FZ) Criminals abou‘ to commit certain offenses refraine
rom carrying dead

to cuestior.s” congerning absence

ey of the
stances
the

by

from
killing, escaﬁe suened prob-

d

weapons. Ugo g rehension, ansuerq
Weapons indicated

a desire to avoid more serious punls ment by carrying a
deadly weapon, and alsp to avoid use of the weapon which

3) Victims have been remoyed

gould result in imposition of Fho death penalt
tgte to a non-cep || aI gumshment state to aIIow the m

C

13

teleonm%ered b¥ N o would-b

ow many livos have thus befen save

rom .a capital pfjmshment

ur-

doror o;i‘gﬁortunlt%/ (f micido without throeé his on
fa. IS In ifco emorstrnto? that the dooth ponalty
kiflers. SéatIStIC canrot

In several cases, the indication of- the dear awareneso and considera-
tion on the part of the criminal of the -capital lews of different states

rave led abolition states to reinstitute the death penalty.

testified before the British Royal Commisaion as follows:

% uoted aIAornla Senat% Committ
menca Box Association, Se

(1960), p. 15,

Thorsten SclUn

ction o?eCrlrﬁ)lnalltlaw 1&%9 proceedings

——rm. o =
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Scuth Dakota. reintroduced the death penalty "because a
couple of Illinois convicts, who had finished serving
their terms, tramped across the state and killed a
couple of filling-statior, attendants, 1f | remember
correctly—they were robbery murders.1/
The Attorney General of Kansas testified before the British Royal |
Commission that:

One of the contrlbutln% factors Ieadln to the re-enact-
ment [|n the tate of ansas of the death penalty for

fhrst eﬁree murg vy)as the fact that shortn¥ rlor
thereto Numerous deliberate murders were committed jn
Kansas b Eersons who had previqusly committed murders
In stateS surround % Kansas, where” their umshment
|1 captured could have heen' the deat [&1 Lﬁ
murders |n Kansas were admittedly made so for t
Qur pose. of securin 7 scntenco to life ImpriSonment In
ansas if captured.2
More recently, a letter was intercepted by the Delaware State Police
ir* vr.ich a murderer wrote that ho had known before he killed that the
most he could get ua3 15 years. The murder occurred after Delaware
had repealed capital punishment in 1958 and was a major factor in

the reinstixution of the death penalty in that state in 1961 .y

B* The PorcholeTv of Deterrence

The majority report of the New Jers'py Commission noted:

No punishment would be n deterrent for a crime of passion,

or 4 crime committed Xono who is.insane. ~ These are not

the persons who generdlly receive the death penalty.”/
The fact that many murders appear to be cither crimes of passion or acts
of insanity is interpreted by retentionists not as an indication of tho

death penalty's uselessness as a deterrent, but of its success in
1/ guoted by Hugo Adam Bedau (cd,), Tho 'Death Penalty In America (196/,),

f,/ Maryland Committee on C/\pltal Punichnent, Report (1962), pp. 30-31.
ij Hew'Jersey Commission, o”. o P

W opyai* My rri=TTrpifp v \amrrr v e ulm «fi" n
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deterring people from premeditated murder. The following is from the
Canadian Parliamentary Committee's Report on Capital Punishment;

One measyre of rts ihe death penalty's] deterrent effect
Was af?orded i 0ysrs ofpmurde¥s Jvhrch rndrcated that
a considerab e proportr probably in excess of half, are
committed under thé compulsion of overwhelmrng passion f
anger whera no deterrent could have been effectrve Tnis
would seem to demonstrate that the death penalty, coupled
with the excellent standards of law? enforcement prevailing
in Canada, has been successful in deterrrn% the commission
of deliberate, premeditated murders_and ucrn% their
mcrdence to minimum proportions. The deterrent effect nay
also be Iindicated by the wrdespread association of the crime
cf murder with the. death penalty which s undoubtedly one
reasonlrlrvhy murder is regarded as such a grave and abhorrent
crime

The minority report of the Massachusetts Special Commission contains a

related observation:

.+Je believe that the death penalty threat is effectivs
ir. preventing large numbers ¢t wrongdoers from ever allow-
|n% themselves to” reach that staﬂe of criminality where

become victims of uncqntroflaple impulses and subjects
mur er commissions, It Is in this earl ?reg zone of

murder Bremedrtatron that the death penalté hreat 1s most

apt to be operative and effective.”/

As indicated in the passage from the Canada report quoted above,
retentionists also believe that the death penalty is effective, as a
deterrent in the broadest sense, by reinforcing the public abhorrence
of murder. It is argued that the death penalty reinforces the public's
belief in the sanctity of human life by-associating this abstract
moral concept with the strong instinctive fear of one's own death.
Ricnard Gerstein comments on this point'as follows:

[ Quo'ood by Beda 0f. Cit
%/ %\)/Iassachr)r/setts g ecrat Commrssron Esta% hed f Purpose of
Investrpatrng and bolition of t%% ea

the
Z th Pen ){ In
Caprta Cases, Rep ort nd RecoTnmendatrcrts (19 i H the minor|
r

n
Bgrt IS reprrnted in Capital Punishment,, ant S. McCIeIIan
(i861),'p.'s

h
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Furthermore as the Rorral Commission L Great BrrtarnA
orne the death Benatgl helrt)s to educate the conscience

the' whoe communit r arouses among man}/ people
2 guasr religious sense of awe, In the mind of the public
there remains a stron assocratron betwe?n murder and the
penalty of death. C rtain one of the actors which re-
strams some peo e fo m&r ehr is e rof Runrshment and
surely, since pe ear deat more an a ythrng elae,
the death penalty |s the most effsctive deterrent.!/

' C. The Statistics’/

'i0So in favor of capital punishment assort that the question of
the superior deterrent value of the death penalty to life imprisonment
most probably cann-t be—and certainly has not been—definitively
answered by statistical studies. This argument is supported by the
following passage from the Florida Special Conud.scion's report cn
capital punishment;

Superficia] copsjderatiop m ht lead one to conclude that

i “ntﬁé'nt”ntwdeete?hnt&‘ i S‘é %es”otéhth% obld othe-

|

e

Im

W|§e commit, se lous crim t? t e answ red by scrthr ic
et

statrstrca studres such IS not e case. There
IS no reliable met? lor determining who has contemplated
?mmrttrn a ca |ta crime hut refral ed due to the fear
the ol ﬁ alt as dstr ursheo\ rom oth r forms of
crrmrna punishm It IS prohab |m ossr e to sub
1[ deterrence t% screntr IC (ftu y direct wa
e facts cannot be ascertaine

s0”th at t ey can 8
lectea to scientific analysis and mterpretatron /

1/ American Bar Assocrg lon, Sectiop of Criminal Law o 8|t
2/ The stati trcal studies of tho eterrent eftect o eath Benalty

are drscosse etail |n %ectdon Te ollowing
Fomm nt from the tBat of Florl ﬁ ReRort o tho cra Commrssron
or the Studz of A |t|on of Death Te aIty In Capi aI Caseo Lo

relovnnt her
One Ca tron apgropnate atMT int it |s thpoo
e fort

Oggé)g?C anr& oare eesnaolt g‘ t%% IC&r\

IortruddatIO% ecra Comm?srs%rr]r 8r thg tudy of tho Abolition of Death
Penaty In Caprta Caoeo, Report (1965), p% 13-14,
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First, as the Florida report indicates, there is the obvious point

that those who are deterred do not show up as statistics. Secondly,
both abolitionists and retentionists agree that the available statistics
are inadequate. Hugo Adam Bedau, an abolitionist, writes in The Death
Penalty in America;

In a word, there is no exact jnformation anywhere as to

the volume of capital crimes in the-United States. Dif-
ficult as it is to specify the capital laws for the nation
as a whole, it is impossible with the present sort of
criminal statistics fo specify the exact amount of capital
crimes_ for even one jurisdiction n'.even one year for even
one crimfcl Ten years ago, George B'. Void complained, "There
ar? no general statistics-available'as to the number of
offenses committed Rer year for which death is the required
penalty." Nothing has thanged in the interim.]/

The major difficulty is that the only murder figure available for

use in attempting to gauge the effect of capital punishment on the
murder rate is the "murder and non-negligent manslaughter" figure
reported by the Federal Bureau of Investigation in its annual publica-
tion, Uniform Crime Reports for the United States. As Mr. Bedru points

out:

Since some states have no deaéh penalty for murder, the
national totals of "murder and non-negligent manslaugnter
w ill exceed the number of hom|C|de5é)un|shable by death.
What 1s even more Important, the F.&.l. does not’distin-
guish between total murders (or first degree murders),
which alone carry the_de?th enalty, and-all lesser forms
of non-negligent’ criminal homicide, in particular second
degree murder and voluntary manslaughter, crimes usually
punished by imprisonment, “Instead, all voluntary or non-
negllgent criminal homicides are lumped together in
Uniform Crime Reports under the title, "murder and non-
negligent manslaughter.”,.. What one wants to know, of
olrse, is what fraction of th? totals entered [n this
ashion are murders: and wnat fraction of this, fraction
are cagltally punichabl ,hgml,cl es, I.e., murders where
a uomal adult” (not a child, juvenile, or luratic) is the

2/ Bedau (od.), op. cH., pp. 5&-57.
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crlmmal and -here a Capjtal indictment night issue (excluding,
therefore, th %se enses wiiere the murdersy commits suicide).
It is |mposs| e to supply this information at present.e

Mr. Bedau comments as follows on the validity of this "murder end non-
negligent manslaughter" figure for the purpose of capital punishment statistics:
One of the flrst criminologists to dISCUSS the statlstlcal

%atlonshl between general homicides nn capltaq ?unls
homicides was thé late Professor Ewm H' Sutderla

, h? Pomted oyt that alth ougfh 2 the number of
om CI es a exceedeéJ the umbeF fir ‘ %ree ur ers ,
y inference, the num er o caplta nishable homi-

C|des (b) the ratio of the two was -suf ICI ntly constant

se the former as a quide tc the latter... _there 1S no
dou ((ra) 95 Pilie-” But what about (b)7 Tt s
extremel%/ ficult t? determine whnt evidence_it Is bnsed on,
Sutherla d himself offered rone, but ocvencea it as a plausible
trsura?,Aon. |n the intervening generation, ro criminologist
hoc done any better -

Mr. Bedau subsequently analyses ir. some det.-] one specific difficulty involved
in relying or. inferences from homicide rntos to capitally punishable murder
rates:

We nhnva already seen..how sketch the Known connectlon IS

between the two Ir. tes To vhotever delgree the former 10 an

unrellabl e guide to the [etter — which we ave no waY
0tlh]e S u %s

wect measarmg ct aII — to that degree a

oo el on et eete?rterttte for those. KIngs o -

ﬁomlm es p nlsﬂa%‘ % death Here 1s one kind oq dl{fICUHy o

that arlses when one exPects homicide S'[a'[IStICSA lorowde M.

e ST (o M, Pt

R?mlm e Tates In (%hlo VY durmg the 1\32 romg79 per 100,000
uatlon to 3-8 .In 9'10's.  Yet | the death ponnItY had

eer bolished n hIO at the begmnmﬁ Oth enod und i

let us supr%cne abolition had been owo

doaen or
0 more murders each year thereafter: t gene}/ral homicide
rate would have decreased almost exactly n
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fact it has and at no time would the rate for any
ven %rear be more than a tenth of one per cent ?reater
has been. Thus, while we could truthfuly say
that the abolition of the death p enat}/] Ohio had been
by a decrease in the ge era omicid e 3t It

uould alsg “have been true thatabolition result n an

Increase in the total number of murders, and thii de-

spite the constancy of the ratio of total homicides to

murders
For all

{except in” the first year after abolition).
we know, this is exactly what has happened in

all the aboIrtr?n states, whrch without exception show

a stead

several

a%ca

rnrnﬁ1 genera omrcrde rate over the past
e number of crimes at stake here ia

0 small that t y would never he noticed b¥ anyone who
rr]elresdonllthe ordrnary vital and criminal statistics of
omicide

The report of the Florida Special Commission contains the follow -
ing comment on the inadequacy of statistical comparisons based on tho

F.B.I. murder and non-negligent manslaughter figure:
Perhaps it is fortunate that the judgment uf most pel’

sons who have studre them is that the

0 not prove

much; that while t egndo not prove tha¥ the death penalty

IS a superior deterr

t,_they do .0t prove that it is not
doar Hoover Drrector of the ngeral Bureau of

|nvestr ation, favors retention of the Rona g
— bputh e as charPed that séatrstrcal ch arisons éba ed
on inferences ffom homicide rates to t degree mur-

der rates) are "completely inconclusive."2
D. The Need to Protect th> Police

The defense cf the death penalty bn tho grounds that it is
necessary for police protection is a special caae of the argument
that its deterrent value is superior to that of tho ponaltv of life

imprisonment.

It might be noted that two of the thirteen states which

have generally abolished capital punishment have retained it for the
offense of killing a policeman acting 'in tho line of duty.

1/ Bedau (ed

2/ .Florida Specral Commis

0f. cit. gp 265- 266
jon, ojg. eft., p. 17.
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Members of the law enforcement profession are generally convinced

that the death penalty protects the police. Tne minority report of the
Massachusetts Special Commission comments:.,

We have been i |mpre sed by the #Jrgent demands of large
numbers of law-tJiforr.ement officers that the death
enaItP/ he retamed These men have-not made the
spe? ative study of the problem vith which they are
confronted that would enable them to {esent their
conclusions in_compelling statistical” form. Their

Bomt 0f V|e |s not., however for this reason. to
e take ﬁ

?/ espema ly In view of (5 elr |!1nSIS
tence that t eir own'lives are endangere b}/ ﬁ elr efforts
to protect the lives and property ct-‘their fellow men..

1/ Massachusetts Special Commi.Msion, in McClellan, (ed,-)., op. cit., p. 79,
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|11, THE DEATH PENALTY AS A NECESSARY PROTECTIVE MEASURE

Those in favor of the death penalty argue that the second way in
which it affords society unique protection is by guaranteeing that
certain criminals who have committed particularly heinous crimes will
not have the opportunity to do so again. Jacques Barzun, Provost of
Columbia University, defends the death penalty on these grounds as
follows:

The uncontrollable brute uliom | want put out of the way

IS not to be punished for.his misdeeds, nor used as an

example or a warnmrg' he Is to he killed for the pro-

tection of others, fike the wolf that escaped not Ion%

ago In n Connecticut suburb, No anger, vindictivenes

of moral conceit need preside over-.the removal of 3i\ch

dangers. But a man's inability to-control his viglent

Im U|S%S cfr {0 |ma9|ne the fatal conse(ﬂuences of his.

acts shoyld be a presumptive reason for hxs. elimination

from society.l

Retentionists do not scoept the abolitionist position that life
imprisonment is in all cases a sufficient safeguard. They argue that
some criminals are incorrigibly anti* social and will remain potentially
dangerous to society for the remainder of their lives. These men con-
stitute a danger to prison officials and to the other inmates, and
there is always the chance that they may escape.

Furthermore, retentionists argue that', because the life sentence
rarely means that an offender is in reality imprisoned for life, there
IS a serious possibility that dangerouB'mon w ill be released on parole.
Mr. Barzun points out that it is impossible to bo certain that a
ourcfcier has, in fact, hoon "cured":

1/ Jacques Barzun, "In Favor of Capital-Punishment" (1962), in Bedau
(ed.), op. cit., pp, 155-156.
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Hre "scientific" means of cure arr more than uncertarn
The aggara us of detention only increases. the killer's
anti-socia anrm us Some 0f these are indeed "cured"—

S0 Ion as th nder a rule. 'The stress of the

soclal free F(,yr ?ly lrlrrows then bads or. their violent

modes of se ex ressron At that point | agree thaf

socret % —twice: 1t has twice faileq the victims,

whatever may e its guilt toward the.killer.l

The defense of the death penalty on'the grounds that it 1ba
necessary protective measure is directly related to the argument
that there is no satisfactory alternative sentence for those
criminals who clearly constitute a continuing danger to Bociety

Tne obviouspossible alternative is the life sentence without the

possibility of parole. However, a number of penologists believe

that this is a highly unsatisfactory solution, They argue that such

a sentence removes all inducement to improve and thus greatly increases

the difficulty and danger involved in handling the . i so sentenced.

The Maryland report noted tho reaction of Ralph G. Murdy, the

Managing Director of the Bal 'more Criminal Justice Commission, to

Guch a suggestion as follows:

Kurd observed that many penal experts believe the
garoe fzntence w te %E create% Earg core of
rnc rrigibles I prisons uho ear no authority ecause
they can never be set free. Ehey are robbed of t
incentive to behave, he said.

Thorsten Sellin comments on the absolute 4ife sentence as follows:
Recent legislation in some statef and grog}osed in others
deprrvrng a person sentenced to urder of
hope [of future release], may prove o be most rnadvrsable A

The former Director of the Maryland Department of Parc—j and Proba-

tion, Mr. Wallace Reidt, indicated to the Maryland Commission-that

1/ Barzyn, in Bedau (ed.), op, cit.. p. 159.

s ot o ¢ A8

2 M Committe . p.
3/ Thorsten Sellin, Tne eath Penalty (19p9)» p. 72.



the possibility of the no-parole life sentence replacing the death
penalty was a major reason for his opposition to the repeal of capital
punishment in that state:

caPrtaI Eunrshment Is abolished, there will be
consr erahle pre sure to prevent Barole in life ternB
and there will be removed what | believe is a great
deterrent In tho handling of prrsoners In_Institutions.

Most persons conpec ed with institutions ieel that
unless there 1s some fear of punishment or hope of re-
ward that a ?od may life-teraers would cause a great
deaI 0T tiouble in the institutjons and mae the work
of prison officials much more dangerous toen it now

is.1/

A. The gecor.d-Time Murderer

Several states which have generally abolished capital punishment
have retained it for a person found guilty of murder who then nurdera
again. The argument that the death penalty should be. retained for
those who murder a second tine is a limited version of both the
argument that the death penalty is necessary as a protective measure,
m the argument that it io more effective than life imprisonment as
a deterrent. Sidney Hook,Professor of Philosopliy at New York

University, comments:

I 51 sub-class of murderes l.e. those wh? murder
severa tines, there may be a specra group 0f eano
murderers who knowrng hat they will not be executed

Wte noutmen? iialotﬁ doeterrencgam anio%%\n valr e

Those Wno say that there must be no excegtron?
the abolition of capital punishment capnot rule out
the existence of such cases on a prrorr grounds | f
thoy admit that there IF redasona le probability
that ouch murderers er mur ﬁ ﬁgarn rattemgt
murder agarn a probability usuaIP/ rows with
the number of repeated murdero and-stifl inaint

1/ Maryland “caaltteo, on. cit.. p. 23.
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they would never approve of ca unishment, |

LH concluge thaFt)pthe are mpo(t?ferp nt to th
||ves of the human bfrngs doomed, on their posi-
tion, to be victims.l/

Of the thirteen states which have generally abolished capital
punishment, four of them retain it for some type of second-time

murder, as follows:

Nevaork Killing a peace officer acting in the ling of
¥ and murder committed by a prisoner acting under
sen ence of life imprisonmerit.

North Dakota: Murder jn the first de1gree committed bg/ a
Prrsoner already serving a sentence for murder in th
irst degree.

Rhode Island; Murder committed by b prisoner under sentence
of life imprisonment.

Vermont: Sg ggd conviction of murder, at di cret erf

provided the two cases are not related; a Bt-
rre ree muder of a police of?rcer or priGon guard Wno
IS "on duty. v

1/ %r_)d3ney Hook, "The Death Sentence" (I°6l), in Bedau (od.J.op, cit.,
p.
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IV, RETRIBUTION AVD THE SANQTTTI Of HMAM LIFE

Capital punishment is defended by some on the grounds that it
satisfies a legitimate communal need for retribution aroused by
particularly heinous crimes. Society's desire that a man pay with
his life for a violent crime represents both society's moral con-
demnation cf such acts, and the closingof the ranks against those
who violate society's laws. ThU3, Lord.Justice Denning testifie
before the British P.oyai Commission cn Capital Punishment that:

The punishment inflicted for grave crimes should adequately

reflect the reyulsion fe lt b the qreat majorjty of ?ltlscn

for them. It Is a raistakp t consder the 0bjeTts ot punich-

ment.as being deterrent of reformative or preventive and

nothing else’ ... The ultimate justification on an {%Uﬂlsh

ment 1§, not that it is a deterrent, but that it 1S the

emphatic denunciation by the community of a crime; and

from this point of V|ew there are some murders which,

In the present state cf public oanlon demand the most

emphatic denunciation of aII ely the death penalty.J/

Closely related to the defense of the death penalty on the grounds
that it satisfies the legitimate public demand for retribution is the
argument that capital punishment is, in fact, a public and official
testimony to the belief in the sanctity of human life. This argument
was stated aa follows by Roy A. Gustafson, District Attorney of
Ventura County, before the California Senate Committee on the Judiclary":

Cap|t0| punishment...is based upon .our concept of the

h value placed upon life, Ve consider life to be
the most precious Rossessmn and, therefore, when, tho
crime s the most heinous and mo3t grave of all crimes,

then we make' the man forfoit the thing that is moot
proclova to him, namely, life 2/

Quoted by Richard C. Donnelly, "Capital Punifhment,"Lin Congressional

1/
Rcrd Aug, 24, 19
2? 180a3I| orunqla Iegls?atu Senate Conmi'.tee on Judiciary, ££. eft., >
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In answer to the ebolitionist assertion that capital punishment
Is, in fact, a violation of the sanctity, of human life, retentionists

argue as follows:

Tnere js. too much loose talk abodt the sacredness of

human life. Alite IS sacred ong/w en |t mak e? itself
sacred: when it respects the lives ana rg hts of others...,
A cold- blnoded murderer, havrn? cunnrn% OPte r%enr:ﬁ with-
out moral res-raint, is infinitely morg dangerous than any
other animal on earth.]}/

J. Edgar Hoover characterizes as "maudlin" the view that "the moat
wanton slayer [is] 'a child of Hod* who should not be executed," and
continues,commenting on a crime committed recently in California:

Was not this small, blonde six-year-old grrl a child of
&hd? She was choked beaten, and raped Dy a sex fiend
whose pregnant wife reportedly helped him’lure the in-
nocent child into his _car and” who sat and wHtcherr tho
?sault on the screamrng ¥ounv\g fter And when e. com-
geed his rnhumand herself rrnqrng
ife into te Worl IIeV%edl krIIed the child
vdth sevoral sava? lows rt atrrre iron, .~ Tne hue-
band has been sentence to eat Wor s and words and
ords muy he written, H rp%a r] avor of the
eath penalty can be’ more rioly eloguent than the
Eignt of the baftered, sexuaI% assaulted body of thrs
child, truly a "child of

E" ‘uolle J. Youn er, A Sharp Medicine Reconsidered” (1956), |

IeI relqo)dver "ghatements in Favor'of the Death Penalty" (1961)
au ed ), ¢p, cit.. p. 133.

*1
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V. THE ABOLITION MOVEMENT AND MODERN LIBERAUSK

Tnere is e strong feeling among those in favor of capita], punish-
ment that the abolition movement of today is in many respects a cor-
rollary of the permissive, deterministic view of individual behavior
which characterises much modern psychology and is reflected in the
thinking of many liberal intellectuals. With regard to penology, this
view is characterised—eo the retentionist argument goes—by a belief
that society is responsible, and thus to blame, for the ills of its
misfits, ard by a preference for the black Bheep over the white.
Retentionists point to such -passages as the following to illustrate
their case:

By the establlshment of a motlve,, an understandlng of tho
crime, at least |n the eg( éensF IS ac |eved and no
morg official effort.is ten ed rom or ¢ ar%ed to . the
authorities to (110 beycnrl and a deeper In |% Into
the true motivatjon of ihe mlnd f the man who k ill
Acceptance In lega procedures of the motive at
large is based onthe'presumption that, unless it is Proved
otherwise through. the intricacies and formalities of tho
court trial, the individual {murderer IS liko any other
person, who could exercise af pleasuré any functign he
chose,  There Is no-recognition of the fact that if he had
been in possession of such perfect powers of reasonin
and such ideal forces?f w ill, he could have prevente
the occurrence of thefatal act. . In reality, ho is in
his predicament for the very reason that hé was-incapable
of behaving like a complete man -the master cf himself,
However, people in general refuse to_look upon him as an
invalid, and find, considerable gratl ication In optainin™
for society a maximum securlty nd protection by imposing
a maximum Tetribution.?

The distance between this approach and that of many rotnntionJsts may
be seen by contrasting the above passage with the following statement

by Jacques Barzun, Provost of Colombia University:
3/ Ralph S. Banay, "Study in Murder," -The Annals (Nov. 1952), p. 33.
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hagpen to think that if a Qerson of adult body has
not been endowed V|th dequae controls against’ir-
ratio ”K tak|n$ ff 0f another, that Eerson
must eg] Icial ain ss% regretfully killed
reepf%rae St at mmdess odys orrlble automation

Barzun sums up the general viewpoint discussed above as follows:

Social science tends steadily to mark a preference for
the troubled, the a%norma ){he ro%em |?:ase Whether
|t is poverty, mental dlsor er e|n ugncy or crlme
P tient materla mono 0|zes the intérest of
creas ng groups of eoIE n %e most ge.ncrous and
| arned Psycniatry and moral™li ira 1SM ~qo T%%et er;
pllcatlon cf faw as we have nown It s thus com-
mgrt he regarded as an_historic pre ude to somal

ture maﬂes t %y I'eé)t fe '[lhtISe r(])atf%eg/UﬂO(lyl? e[:narllnteroang/

or the r||3|ur ed splrlt scorning as ourgems t 0S
aw Ir wa do no[ stab their friends.

the while the de ermlnlsm of natural science remforces

the assumpfion that somet causes |ts own evils.

French urlst for ex ays tha't in order to under-
stand CJFI e, We must ?lrgt bruZh a3|de a? c? ﬁ F
Respons |f|t Re means the criminal % and takes for

at C A g lbl’ ef g
E@%Nwﬁﬁ%ﬁi{} {ﬂ‘fi?ff.%{%Q}at‘%éof&wfn%ggw%on

Ist's state of mind: ve dare n 1 those we are
beginning to understand so weﬂ 2

Generally speaking, retentionists argue that, regardless of tho
developments of the day in the field of psychology, law and order can-
not exist unless people are held individually responsible for thoir
actions and thus subject to the control of punishment if they fail to
obey the lav), Those in favor of capital punishment argue that it re-
flects, both pragmatically and symbolically, this fundamental tenet
of our society, and that it3 abolition could well be oeen ao an endoroe-

ment of the kind of liberalism described by Mr. Barzun—a view which,

17 Bbaé un, plpn Bedausgod.), 0p. cit.. p. 159,
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If incorporated into our laws, would lead to social anarchy. Richard
Getstein consented on this point as follows before the American Bar
Association:

Society must also consider what effect the abolition of
capital punishment could have upon-the philosophy of the
youth of our couptry. Many of them might verrf weLl look
Upon. the criminal code, including that part of it for
bidding murder, as a mere convention of %cret which
advanced thrnkrng and progressive social theories permit
them to set asid matter of no consequence his
? y leads t the be lef that each | ﬁ law un‘o him-
that eac ma choose the laws whrc ne will obey,
d that he mar{ late the rest. 'This type of thinking
would eventually lead us into virtual anarchy.l/

Moro specifically, retentionists argue that the concern of abcli-
tionists for the criminal has'led them to place far too much emphasis
on rehabilitation, as opposed to deterrence and protection, as the
purpose of punishment. Richard Gerstein comments that, "we must not
forget that reformation is an enjoyable by-product, not the Bolo goal

f punishment."»/ The minority report of the Massachusetts Speciel
Commission note3,

1t might be well here to Pornt out that it is the
‘opinion 0f the minority that the maH]orrty report lays
100 ?reat stress on the uelfare qf'the individual
criminal supject to a sentence of execution. It is cot
. ourintent to deprive the criminal’of every considera-
tion uhich may be afforded to him py the eXecutive
powers of the state subsequent to his sentencrnri to
exethron However, the urge éhat this one could be
reha |||tated or t at one Ccou Iven psychiatric
treatment and ere ore they al salvable does
not solve the ro lem of sug{)ressrng potontial murderers.
I one becomes co ¥|nce rastrc measure 0f
executr t e efrective deterrent then 1t ?ﬁ
Iogrca y olow that the innocent lives saved thereby

1/ American Bar Association, Section on Criain?l .Law, od, d t.. p. IB.
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a gf far greater import_than -the .criminal life sgcrl
ice method © thlnklng must of necessity divorce
Itself from gn Qou?ht of tq? rehabilitation of the
properly conderned’ cTiminal

The New Jersey Commission majority report comments in a similar vein,

The great increase of crime In this-State has coincided
with™a greater tendenc to emphasise the rehabilitation
factor in criminol oqy as a?aln?t the unlshment or retrl
butive and deterreg aspects 0 crhml oo% o mis-
sign cannot conclude that easing th e m raerer
will cause less crime or fewer crlmlnal homicides.

The supporters of capital punishment contend that this misplaced
emphasis on rehabilitation as well as the general, willingness to "brush
aside all ideas of Responsibility" is a corollary of the fact that many
abolitionists argue frcrn theory rather than from a direct expedience
with che realities of crime and law enforcement. J. Edgar Hoover
comments,

As a representative of law enforcement, it is my beljef

that a_great many of the most vocn‘erous cries for aboll
tion ofcapital punishment emanate m those area%

our society which have been inculameg against tho horrqrs
man can and does perpetrate ugninst nis fellow beings.2/

Direct experience with law enforcement has led most members of this
profession to support the death penalty. Sheriff Pitchess of Los
Ar/elcs County testified as follows before the California Senate
Committee investigating capital punishment:

2w.\en | uas in law schoo’ 1 rem mber that 1 preﬁ]ared
a pager sur%portm the abo |t|on o capital punishment
han mind. | went direct| from law schoo into
t er. can't teIl you Wheﬁ er it was W|th|n a
ear or two efars f |t"wasn't Jong after | h geen
|n tho a t|v mvestlgatmq that | ch an
mind, an ave become progressively more convi ced.

1/ Massachusetts Special Commission, in.McClellan (ed.), of. cit.,

5)/ F\IE‘W Jersey Comnisaion, on. Ci :
21 Hoover, i Bedau (ed.), erg. c}t ,pp 130.
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| wish | could be as positive and as certain as the
proponents of abolition—1 wish | could be. | am as
certain as | can be, after searching ay own conscience
that it is a deterrent, hut nﬁ change—and | am pot
ashamed to admit that { did change ry mind—was based
on my direct contact with the criminals, who convinced
me that It was a deterrent to them.d

1/ California Legislature, Senate Committee on Judiciary, op, cit..
pp. 150-151.
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VI. IKE DEATH PENALTY AND CRIi-HNAL JUSTICE

With regard to the complex of arguments relating to capital punish-

ment and criminal justice (see pp. 23-33 ), retentionists contend, firBt,
that the institution of capital punishment should stand or fall on
the issue of whether or not it provides maximum security for the law-
abiding, and not on the fact that certain abuses exist in its uae, or
that it is time-consuming and expensive to adminstcr. Secondly, they
argue that many of the abuses alleged by'abolitionists either do not
actually exist or are remediable through -a reform of the courts.
Supporters of tho death penalty point out that its efficacy as a
deterrent is itself undermined by the inequalities and inefficiencies
in the administration of criminal justice; what is indicated here is
not the need to abolish tho death pcunalty, but tho nood to reform
criminal procedure.

A. T)io possibility of Error

A major issue in thio area ic the alleged danger of executing
the innocent. Tirce, there aro tnose who arguo that thin is not, in
fact, a real possibility, given tho precautions taken by tho courto
in capital oases. Judge Learned I-lland commented,

Qur procoduro has always hean hauntod by the ghost of
the Pnnocenu man conv%ted. It 1S an qureaI 8roam.|/

Thoro have heen no kno'-ci caseo of the execution of nn innocent man in

. ?
this country.-"/

1/ Quoted by Florida S,Pecial Comaianion, -0p. ¢it.

29
2/ Bednvi (ed.), on. ci

- p. wl} 000 pp. 23-24 abop\ie,’ |
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The position of those retentionists who admit that the possibility
of error does exist is summed up by the Florida report as follovo:

Proponents of_capita), punishment who admit that the

ossibility oT convicting an_innocent man is present
mamtam that such a poSsibility is™ extremely remote
to a)( due to the painstaking cdre that- the courts take

he man avenues Tor correctm% trial error; . Hig

task of conducting calmtal punishmént trials s carriad
out Wlt ever% possip Rrec ution in favor of an
accused thereby making the chance of a miscarriage of
justice in |n|te|y small.1l/

Those who support the death penalty argue that, insofar as there is
a risk that an innocent man will be executed, it is justified by the
protection afforded to society by the death penalty. 'rhis argument
Is stated as follows by tho minority report of the Massachusetts
Special Commissions

We do not feel, however, that the mere POSSIbIlIty 0f
error, which can never pe completel¥ d out, can be
urged as a reason wh tho right of the state fo inflict
the death penalty car. be questioned i principle...

All that can oe expected of !human authorltlesl IS that
they take every reasonable precaution against the danger
of error. When this is done by those who are charged
with the appllcatl n of the law, the likelihood that
errors will "he made descends to an Irre ‘ucible minimum.
ferrors are then made, this In th'e necessa prlco
that must be paid within a somet;{ which is miad

of human beings and whose authori Y IS exercise not
by an?els but”by men themselvea t is not brutal or
unfeeling to sug gest that tho dangor of miscarriage of
Justice must be “Weighed a?alnst the far greater evils
for V\éhlchz}ho death™penalty aims to prowde effective
remedies

J[ Florida Special Commission, on. cit..
2/ %/Ilaseachudpe te Specnl]aT Commission, in l\ﬁodeﬁan (ed.), od. cit.,
P
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B. The Allceed Ir.ecuality of Application
Abolitionists allage that there is a discri&inaticn in the use of

the death penalty, based primarily on race, wealth, and legal counsel.
The retentionist answer to this allegation is well stated as follows

by Hugo *dan 3eaau, himself an abolitionist;

One of the contentl?ns of agohtlonlsts in, this c un r
opularized by the late Warden Lawes, 1s that ' on

oor, the friendless and the fOtGI?ﬂ “hom" are sen ence
0 death and executed. As a desc | tlon of the class of

rsonﬁ executed, this |s probably tairly accurate
ou? , W|th the V|rtua curtal ent 0 |mm| ration,
% f the f Qrelg[n born has been ta en by native
non-whites), But If it'is meant to |m£¥ dell erate
dlscrlmlna lon by trial courts, ug\;a late courts and. |
? f ardons It r%mams Uproved. Tne vast ma{/orlty
rsoners hroug out our count%s hlstor

eent LPOOV the rlen less an the %gn orn
(or non-unite), 1t has yet tc be sh EWH thdt murderers

0r prisoners un er death” sentence differ significantly in
these respects from other criminals'.!/

On the specific issue of the high percentage of Kegroes sentenced to

death, it haa been.noted:

Much grevmus research in criminal homicide, which in-
clu ? rder In .the first degree, lias demonstratﬁd
tne act that a dlsproBortlona e contrlbutlon fo t

OmICI € I'at% IS made Negroes. [t IS no surpyise,
therefore 51’ dS Ma as { II’t)NSIX per cent
Copsistent

ersons placed on death row
% mdg endent research ang the L(‘]m form. Ci~inc Reports.

Negroes comprlse betv/een three and four times more of
the” criminal homicide caues (either as offendersZ?r as
victims) than trey do of the general population

J Bedau (ed.), on. cit, All-112. For statistics which
)substantlzgte %edaua argum%% 'sea Callfornla Legislature, Senate

mmittee n cia o. It, 106-103.
g}) Marv?n Itg gy {10 Kelly pan Hans_C. Nogde "Executions
andl%tgommutatlon ennsylvania" (1962 in Bedau (ed.), on. cit.,
p
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C. The Need for Reform
As indicated abcve, retentionists viow the existence of abuses in

the administration of the death penalty not as an argument for abolish-
ing the death penalty, but for reforming the courts and the criminal
procedure. Mr. Barzunls comment on the-danger of executing the inno-

cent is generally relevant here:

.what is at fault in our present.system is not the
sentence [of death] but tho fallible procedure....
What the miscarriages point to |s the need for re-
forming the jury system, the rules ‘ot evidence, the
custonts of proSecution, the machinery of appeal.l/

Betentionisto contend that if the death penalV is a less effective
deterrent than it might be, a major reason is the rarity of its use. A
number of abolitionists concur. T7horst«n Sellin comments:

We arrive tnen at the conclusjon that if the death- penalty
Is tw have any restraining effect tnere must be an adequate
threat ,f execytion, but no qne has ventured t% c_alculéte
how great the risk of por'dLie execution must be in order
to constitute an adequate threat.2/

Bedau develops this argument at some length:

Since the time of Beccaria, Bepuham, Rush and Livingston,
most penologists. have agreed that for ang puni snraent to
have ogtlmum efficacy as a deterrent, the penalty must pe
Imposed consistently, immediately and inexorably; that is,
onall offenders, promptly after their crime, ajid in such
a way that the (I;eneral public expects exactly this. But
In pract_lcei, not one of these conditions is Satisfie bY tho
way capital punishment is administered. Only a small pro
ortion of first degree muyderers are septenced to. death
ni even fewer are xecuted. Tho deIa)( In convicting and
executing . those who do %et a death.sentence is increasing
and notorious. So, almost anyone who contemplates sqme
horrible crime car, see some chancelof ettm? away wit
It, orat least in not having to pay the supreme ponaity.
I, In practice, the death genalty_.ls no more effective
a deterrent for murder, rape and Kianapping twin imprison-
ment ic, this may be the reason,2/”

|7 Barzun, in Bedau (éd.), 0o. cit,, 9.-163.

2 SoJIm, The Death realty Dp- 20-21;

3/ Bodau (ed.), cit.. p. 270.



