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W h o  needs protection?
This'evening s March 19. TV news report 

pictured Sen/Joe Josephson stating, “We must 
be very, very careful to protect the rights of 

• the A.P.I. residents to be different" The : 
recent murders of four teenagers in Riissian . 
Jack Park is the finest example‘of protecting 
their rights,to be different. " ;

I would like to remind the Honorable Mr. 
Josephson that he should be equally careful to ' - i  A,_____ • A A _ __ i 1 * •»



the iTi 'ority of their constituents but it’s apparent the system we
favor 'pital punishment. It is have now isn’t either. Capital
unfor.. .ate that those who are punishment will certainly deter

,;/ now ba'. :ing at passage of such a second offenses. The automatic
bill did j . Jt voice that opinion dur- review and appeals in these capi- i
ing the .-lection campaign. " , tal convictions, along with the . 

Re: a remark by one of these trial by jury, beyond a shadow of
, i \ mental giants, “If we can’t do it a doubt, should minimize mis-
* right, we shouldn’t do it at all.” ' takes. \

If his logic holds true, he • I think it’s time that our 
should have never gone to Ju- elected officials voice the will of

( neau. the people they represent, even
• ' Another profain remark: though it does not coincide with

, “Capital punishment discnmi- their own beliefs. If they canot
nates against minorities.” • represent us because of inner

Hogwash. This may be true in conflict, they should step down,
the Lower 48, but most of the Do it our way, or get out.
likely candidates for capital pun- R. Wolf
ishment up here are white. Most .l* 3182 Prescot 
Alaskans don’t judge a person by

4 . t' ' I ' * V _______ • •   - * • _
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jail. ; four times. Each time it un-

I read about Charles Brooks leashes 2,000 volts of electricity,
being killed with a poison needle. The first jolt will bulge your
The most common sentences to eyes, then.it bursts you eyes and
the death penalty are the gas then it fries your brains.'
chambers and the electric chair. If you’re going to execute peo- 

It’s not right to kill. The Ten pie by the electric chair you ■

ĉost that much. The government 
could build more prisons for the

i. . . . . . . . i x. . 'Mu&kf&L

/



Death Penalty
I  D ear E d ito r. .

I often find myself a t odds 
[with you and the people of 
'Juneau . I  am one of tho is;
| “ fools and fanatics", who. was 

and still is in favor of moving 
the capital.

However, I  am strongly In 
agreem ent with your editorial 

[reprinted in the Anchorage 
Times. I t is the m ost eloquent

* argum ent I  have heard yet i n '
' favor of the death penalty.
; You are  right when you say 
: tha t the  death penalty c a n n o t.
; be debated w ithout emotion. I
• have wanted to w rite  to the 

£ Anchorage papers to  tiy  to .

counter all the emotional let-*^ 
ters and have been unable to  :■ 

’ find an unem otional way to e x - ' 
'[press rny views on this subject 
' and I have thus been afraid that 

anything I  say would Just add to 
the hea t 'a n d  probably not 

f change any minds, «
Y et the best argum ent in \  

favor of capital punishm ent h 
f an em otional one. I t  is based o l.Jr . 
j one of the most natural and de- ;

I
. cen t of human emotions. That 
.Is revulsion to atrocities.

As. you point out,’ many !
■ homicides may not w arrant the 
* d fath  penalty. When a person 
. kills one person in a moment of . 

passion and perhaps even with 
som e provocation, society can- 

.) not condone: his act, but cm  . 
show him  some degree of co.u-,4 

‘passion. B ut those who p, 
..deliberately  com mit sadistic, 

perverted or debased acts and i 
show absolutely no compassion 
for others are not themselves j 

[w orthy  of any compassion < 
.w hatever.
, M assachusetts recently 

becam e tho 38th state to adopt 
[ a death  penalty. Alaska should 
becom e the SDth. I f  our 
legislators are hesitant to act 
on this m atter, then let them 

, do as M assachusetts did and let 
, the  people vote on it a t the next t 

election. I feel confident that i 
’^Alaska voters would approve 
're in sta tem en t of th e .  death

' f % ;  • « » * .. - G arry St. John ^
3322Seppala,B 

. Anchorage 99503 ;
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i death and then set 
f •- .« . afire aboard a fishing boat anchored near Craig. '

SixMcCarth: residents are gunned down in cold

, v , - • •
applied, and that the sentence is not a deterrent.

In the vast majority of cases, those arguments 
stand up. A person who acts in a moment of pas­
sion, even if he kills another person, should be 

Four Anchorage tec>agers are chased down given the benefit of the doubt and no death penalty
and shot to death as they walk through a park. should be allowed.

blood.Hr
, Two elderly Juneau residents are bound,

/ - • stabbed 60 times until they die and then sexually IN SOME CASES, THOUGH, the criminal has 
! ' / , assaulted. • * suspended the rules of humanity.

' H  ' ' ■ ‘ * • -
• > LISTED ABOVE are multiple murders that

happened in our state during the last year. These 
• t are not just crimes; they are outrages against so-

. ciety. The grief they have caused cannot be mea- 
l-v.7 .sured in prison sentences; it is not enough just to 
l! v; . take those criminals off the streets.
.H For crimes so shocking, so hateful, we believe

the death penalty should be imposed.
The death penalty cannot be de 

emotion.
In arguing against it, many people believe a to reinstate the death penalty. We urg

i ■ "civilized society” should never take a life. They bers to adopt such a proposal, as lonf —
argue the “eye for an eye" tenet should never be tees that all appeals may be pursued.

... - • • ...» . . . . -  ..

suspended the rules of humanity,
Multiple murders r- when a person kills one per­

son and then keeps on killing —  do not qualify the 
criminal for the compassion of society. - .'

Neither do pla.ined murders. . j

Neither does the killing of a law officer.
A death sentence should be imposed only after' , 

all possible avenues of appeal are pursued, and 
therev,exists no shadow Ot a doubt that the crimi­
nal’s rights have been protected and that he or she;t> 

debated without. .is guilty as charged.
The Alaska Legislature is reviewing proposals

its mem- j-
should never take a life. They bers to adopt such a proposal, as long as it guaran-

■ V 
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deterrent, 
those arguments

^ ' Six McCarthy residents are gunned down in cold stand up. A person who acts in a moment of pas-V: blood. '.•• sion, even if he kills another person, should be
Four Anchorage teen-agers arc chased down .. given the benefit of the doubt and no death penalty ’ 

Vy-.; V' • and shot to death as they walk through a park. should i>~ allowed. , •; "•
. Two elderly Juneau residents are bound,   , f.V.I _ ’•

. t}re criminal has

. person ki 11s one per- 
—  do not qualify the \

; happened in our state during the last year. These criminal for the compassion of society. .

*£» . are not just crimes; they are outrages against so-' Neither do planned murders. .1
‘ . ciety. The grief they have caused cannot be mea- Neither does the killing of a law officer,

f '.v sured in prison sentences; it is not enough just to A death sentence should be imposed only after „.
• take those criminals off the streets, all possible avenues of appeal are pursued, and \

eve therô exists no shadow of a doubt that the crimi­
nal’s rights have been protected and that he or she,T>  

t. ,is guilty as charged. ' .V.rtl
 ... The Alaska Legislature is reviewing proposals

In arguing against it, many people believe a to reinstate the death penalty. We urge its mem-
“civilized society" should never take a life. They , bers to adopt such a proposal, as long as it guaran- [

VK
argue the “eye for an eye" tenet should never be teer that all appeals may be pursued.
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a  •Capita! punishment is no crime

Tnis is*the mentality that, leads to murder, 
rape and robbery. The criminal feels that the

or if-brought to-.-V; 
convicted and that if.’/}

r,. ------- — ------- -to serve all his time.
!>:■'/ This kind of thinking highlights the short- \ 

comings of our "justice” system. Justice is , 
i defined by Webster as-"the .assignment of 

merited rewards or punishments." Meaningful >*
I words like “adultery, virginity, ethics, honor 

and justice", have fallen into disuse In our ‘
: modem, enlightened age. i > . „

House Bill 140, authorizing Capital, punish­
ment, is ail attempt to turn this attitude 
around. Some say, "You can't legislate moral­
ity,” Legislation is in i,tself an expression of ? 

the moral values held by that community 01* .
,v. Istate.'In my district, 88 percent of the voters 

'favor capital punishment. If we care about the 
*£■ concept of justice we should overwhelmingly 
{7. support this piece ofleglslation.
•4«-; ’For those who feel capital punishment Is

. t state or judicial council, Who would accuse a 
’ policeman or soldier of murder when killing 

in self-defense or in defense of others? * J ' / 
In the New Testament, Christ did' not ''J 

abolish death for a murderer. He stated in 
V Matthew 26:52, "All they that tnice the sword 
•*£' shall perish1 with the sword," which is

iVt.U

, restatement of the law of capital 1 punishment" 1 
!' • found in Genesis 9:0, "Who so shcddeth man’s 

blood, by man (courts and government) shall 
fyjfchls blood be shed." . -\ .

a r.V•1

If you can't imatSne Christ pulling ti’ie 
switch on the electric chair, read Matthew7 " 
Chapter 23 or 25:41 where he says, "Depart 
from me, ye .cursed, into everlasting fire, 
prepared for the devil and his angels.” Even';'.-‘A 
as far over in the Scriptures as Revelation ■. 

13:10 we find Christ spenking to John saying,'
"he that killeth with the sword must be killed- 
with, the sword,” a clear reaffirmation of the . 
original law of capital punishment founa in 

/Genesis. In Deut. 19:11-13, God actually prom- ; 
ises to bless the nation that obeys his com- ,, j 
mand that.the. murderer be executed saying,, .>

, "that it niay go well with thee.” . ■ ,yj
. Mercy shown to a willful murderer is really-.. 

cruelty to all mankind because the murdered 
has the potential to murder.v more people <) 
including you, me and our families. The • 
murderer will find it easy to continue to kill; * 
those in society as well as in prison slncedie;:*} 
knows no worse punishment is awaiting him.

VSi

knows no worse punishment is awaiting him.
Some say those who support capital punish-. .̂ 

ment must think we have nn infallible system' 2 
of justice. No so! However, let's not confuse Vj 
the law with the administration of the la\v, as 
that would be like "throwing out the baby ■ 
with the bathwater," A  man should never bo r

f
 shalt, not lull," The Hebrew word translated 1 , 
> '."kill”'in that commandment.means "murder"; 

and should be read "Thou shalt not murder."
Vi.-,, Within thg same context of the next chapter, ‘ Bif the commandment is given to.execute persons 

: for specific .crimes and it says, "the murderer 
shall surely be put to death." The Sixth 
Commandment is given to individuals, not'
stnt.e or hidirinl oonnoll Who u/onlr) nmwn n

• . condemned to die until all doubt of his Guilt 7. \ 
' has been satisfied. Many of;those charged' :; 

/■ , with, murder are conclusively guilty, such as **'• 
Hinkley, , ; ,

Blnckstone, the great authority, on Anglo-; v 
Snxon law said, '‘Capital punishment for, 1 
murder is the capstone of the nrch of justice." V j 
Remove the caostone. and the whole structure'1''?Remove the capstone, and the whole structure 
will fall.

—  Pitul Af, A n t h o n y

... " *-• ft.
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The commandment “Thou the life of an innocent person by

you
legislators, and you and I: Ev- And He will nave vengence on

• eryonel ■/ • murders!
If House Bill 140 Is passed into Passage of this bill would be a 

law, not only are ovr legislators sin against Godl And anyone al*
guilty of murder but also those lowing it to be passed will be
, who sit back and make no effort guilty of murder each time a con-



Dear Editor: * .,. „ woman and her son who were ' :
. So called enlightened experts k̂illed about one and a half years
on criminology may have come "ago and the most recent one at
to conclusions about the death Russian Jack Springs Fark less

* penalty not stopping.the crimes , than one "year a"go;_.'when four-'
• it is supposed to. But us poor, un- • teen-agers died.^~ :*y'• .5*;*"i*.'
, educated and unenlightened non-,.t We Have had enough^-The' 
j. experls'are getting fed up to.the... .aealh' penalty 'may not deter kill-
■ , eyeballs with your garbage and ing in _'some 'people’s 'point' of
• the continued killirg by y9ur"i>' ̂  view. But l’II tell you. what: It
1 habilitated" criminals who” roam’ “ sure as shooting eliminates sec-' *; 

the streets making it unsafe to go „ ...or offenders. It’s about time •
* out of one’s own house. > ’••V more people becarrie~aware of ‘ 1

I refer to several incidents in this —  politicians and bureau-* f
' Oils' community such as the high*" cratsincluded.'..--"V.l {
 ̂school girl killed at Eastertimerc^^/.V.J A. lJlen;!̂ 7:l,IVl?f....-r 4 
two or three years ago, the— Soldotna - r* * :1



I r^nuirL iriefits a re  lu rue  In re la tion  »  w,.w v ..,v , - y  ^
‘I , »• • ' f  - < ■>'/'/ .. • , _( J}?

c S i a l l e n g i i J s t a i i d v ' ;
’ ■> /vV" ’v:-v-*f • ... i. •• ... . .'.i :-*.y>«">' • •v/:»'.Ov-v*

I...•5,„. - • _.        — ■----------- --------------------------------------- —  
To the ed ito r: .... V ’ .H o m er,,h e .ap p aren tly  w asn ’t'In te rested  in 

: v A - V 's a v in g  taxpayers m oney, as  he flew his own * 
 ___  ^p lan e , landing on L ak e 'B e lu g a . A nother •-An open le tte r  to Rep. Hugh M aloneri

"v is itin g  judge recently , along with a d istric t 
I understand  you a re  a  surveyor, I hope, '▼ atto rney  and a gam e w arden, w ere seen as 

you get your tra n s it out and tak e  a good look they ran  aground on the b a r  and he was so 
- a t  w here you’re  going, a s  I understand  you ’" ‘hard  aground, he didn’t show.up to court till 

o c ^ s e d  the .Milo F ritz  hU  which w ould" - .2 p .m . the next afternoon. Judge H om aday • 
A ]  the law of perem ptory  challenge. By *v is a  skilled nav igato r and keeps his ship off^ 
le tfm g’ t h i s ‘law : s tay  in -ru n n in g  J u d g e .* .  Uvi bar, ^  i

. H ornaday ou to f Hom er, do you for one ihink . If this perem ptory  law 'i s ' 's o  ̂  all-fired • 
this will solve the problem ? necessary , why n o t.p u t o u r 'c o u r ts .o n  a

When the re  is a  n e w 'J u d g e 'a s s ig n e d ,’''"■'paying basis a n d '.e t them  pay, fo r'v isiting
• regard less cf h is 'a ttitude; tow ard, drunken f>’"judges, instead  0/ having people, who are  

driving and other crim es, this.w ill only tell ab le to su rv iv e 'th e  drunken d rivers, as in
. law yers-w ho  use this law to load th e ir  ’" m o s t s ta te s  one found g jil ty  or the loser in a ', 

pockets with ta x p ay e rs’ m oney .'A pparen tly . v:*civil action is requiret to p ay .th e  cost cf t 
C h ief-Jus tice  B urke and Judge  H ow land .ij'cou rt. As of now, we the taxpayers a re  not

• w a it  to keep th is law  on the books, perhaps ^ “ only paying the cost, w e’re  also paying for a 
for ,lhe day when they topple and have to public defender.w ho apparently uses excess
take defending drunken d riv ers . I am  told tim e with this perem ptory  or other laws,
when Ju d g e  Rowland w as a visiting Judge in . v s ta llln g  to 'f e a th e r  his,.-Twn nest, te llin g .

, • 1 . 1 . . « » A * . » .  •"4 • '' » 1 |i * , . I*• ■  .j.f • r . . ' n . > 0san m*;, <V . e ].

:» •jreSSfcl
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people who w ant to plead guilty to plead not 
guilty so they can run up expense. Also, I 
know of one case w here a m an huti a quite 
steady  job on the Slope and u public 
defender, defending him  on a crim inal 
tresp ass  case.

WHO is paying?
• I ’m alm ost to the point of advocating a 
rep ea t of history, os w as in Colonial 
W illiam sburg, V irginia, in 1658.

I hope you'll see  the light.
Som e questions for unyone in terested  In 

' such sub jects:
1, Why not b rea th -test equipm ent in ell 

: bars  and piuces liquor is sold?
2. Why not let the people vote for all

-■views sou
1 .•< i/*;.♦,
To the e d i t o r : , 1 *!'« J 

I i'i* A*
“a.

- V W " :  *• * .1
* t-overhaul, bu t,thc,short.term  solution of kill-. 

, ‘.'.Ing people fo'r k ill^ g  people,m okes, little' ■ ’ ■ p.<<
have

■judgeships as long as we a re  paying their - 
.salaries?,-,- -x> £ .  • t

3. Why couldn 't we send other perem pted 
-'* judges fo ra  H om ervislting  judge? 1 • •.
- .  ,4. W^y,' a s  h ea rd , on a teleconference 

before a com m ittee, a re  th ree  Anchorage 
-••judges not sent us visiting Judges to Homer, '

. m aybe too tough or law yers can ’t d ic tate  ,, 
>’»to?/ A *- V*y v .' v1: • v4'.. -

. 5 . 1 am  told you o re  aga inst the b ill,'R ep ;v J/: 
' | M alone. Why? ■ if* \ . • * • , . ?  •,&,

I and m any of the y o te rs 'a re  w atching to 
see  If our rep resen tatives a re  satisfying the > . ■

\ <■will of the people. • :■/
., Calvin II. H and .
• '.'A nchorPoint " ' J ' '* / 'y r v a .

'.•> ->"r. . ’ <•' Oi'V.q b v

• l[:' r‘* - .

, - “• »J'v'tW.-V.I.I'tirii1 -r '' 1

, 1 a rh (w riting th is 'in  hopes tha t thinking •sense, to m e. M any o f^h e  people.who 
‘ people yviH becom e aw are  of House Bill 1*10, them selves ’’ex p e rts"  on crim inologj i 

which as  of this w riting w as aw aiting  a hear- ^ b a s i c a l l y . ,com e to ^ s im lla r  .conclm  
ing in Lite House Ju d ic ia ry  C om m ittee, This '-; (r..tmely, the death  penalty .d^ "s’ not stop e 1 

’bill, If passed, would ’ au thorize cap ita l : 'f  kind of crim es it ts designed to,-’but tends to 
punishm ent for ce rta in  offenses'w ithin the show a low er stage of developm ent for the 
sta te . '  .“ •"societies w hich use it, “ ’ .* • II * , - • » • I ‘ i  " 'IV'il III « I *•< " ' ’ ■ * ■ ,v - 1 •

With this bill, we seem  to once again  pu . „ I 'd  like to again  c'nll on ali.those thinking 
aside the inform ation gathered  on the sub- v,people w ho’ feel o ther'so lu tions should b e ' 
ject nnd reso rt to the ancient e y e -fo r-a n -e y e ' sought In place of state-sanctioned killing, to 

t und tooth-for-n-tooth philosophy. Adm itted- ' w rite  to our rep resen ta tives on this bill. I'd 
ly, ou r Justice system  needs a rad ic a l. , like to especially appeal to m y friends in the

pro-life m ovem ent and hope tha t their 
d esire  for consistency w*M com pel them  to 
speak out on this issue.
Greg Stevens 1Juneau
LETTE 'iS TO THE EDITOR ato Iho roudors' oppcr tunity 10 spoaK out on any luflilin topic. Lalturs should bo typed or nontly handwrlt ton. Qrovity Is do9irô bla Anonymous Icllors v/ill not bu published, and Iho editor reserves trio ncht 
to edit as necessary. Letter writers should inclu do ' their address and phono number tor the udltor's 
reference.

,, ^ ^ e s o lv e d : lo live wlth all m y m lg h tw h ilo l 
* do live, Resolvcd: never to lose one m om ent 

7o 'ot Tmely o{ ltm e* t0 lm Pro've it In the m ost profitable • 
•aiv handwrlt. ' '  V W  1 CQn* Resolved: never to do anything 

■'' which I should despir j  or think m eanly of in 
another. Resolved: never to do nnything out 
Qf revenge, Resolved:' never to do anything '

• which I.should be afraid  to do.If It’w cre the 
.• la s t hour of m y life, . * ,! ( .  , I  ,

* • JolinathonEd\vvr js ' '  "  :

,1 I V'
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’ in a civilized wa\p
;; Superior Court Judge Victor Carlson admirably car-'
;' ried two big burdens in an Anchorage courtroom last:. 
;: week:" protecting public safety; and; dealing .'with' an 
’ angry outcry, in_the wake of the.conviction of Charles L.. ' 
Meach for the murder of four Alaska youQisAf.^r^Vi/; •'';* ' I 'U 1 • 4 / 1 /■! /m iVti rv XT' M » v—-» T' /-wt ^There'was little doubt, once a Fairbanks jury' convict-', 

: ed Mr. Meach of first-degree murder, .that the clrcum-'rl
:nce for one

   • — o    — ~ —
stances demanded tbe sliffest possibletsentence
of .Alaska’s, most brutal and vicious’crimes. .Charles'\ m • J t *  ̂ ’ • • • ' * |fc ’ • —-  ̂ —* - «'
Meach gunned down four separate victims in.cold blood 
and without the least provocatip’n-.Eight'years earlier lie 

- had killed a 22-year-old grocery_rlerk and been hpspitab 1 
. ized fox''mental disease or defect.* The' public'heeded ■ 
. ’reassurance that he would never.walk the streels again,
• ’and so it.was done: Judge Carlson sentenced Mr. Meaeh’
■ to 396 years in prison .—  without chance of parole7-1- in’-.j 
what. was. the, m a x i m u m  .possible sentence and the. 

^longest prison term in state his(oiy;Av }' * • ’. 7* ^
But he did more than that. The remarkable part of

1
‘ '. want .this;; record ,.tQ\.demonstrate,wrote^ the judge,
; .“(hat capital punishment' would be wrong and not in the 
public’s interest if capital 'punishment was available in *IIik  r'Kp - #** ,|/Vi * i ■, -r j c ! •»'

And he bst.ed 'seven concise reasons..why the death * 
penalty is inappropriate to a society'.pr’etending to call | 
itself humane: ' .,' lj Jtj-i... '

• Homicide on behalf of the state is inconsistent with 
our culture’s most basic respect for human life;. .

• The expense of trying a capital case is large, since 
absolutely “no stone can be left unturned” by either 
side when the life of a defendant is at stake;

• The extra emotional cost to all, especially jurors, 
encourages acquittals when the prosecution might other­
wise meet its burden of proof beyond a reasonable

. doubt; v .
; • The criminal justice system is not above error, but
' there can be no recourse if an innocent person is put to 
l death; . .
! • 'Hie death penalty skews the administration of
justice when defendants' —  'acutely aware that the trial 
process isjiot infallible —  plead guilty to lesser offenses ' 

.-to avoid the threat of a death penalty;.;' -.’ V’ V  7- ",

Imposition of the death penalty, has. not, been 
''without bias. A  greater than representative'number of 1 j• • .« i . , 4 ^ I ' ' ’M- " * »■? * • # • • * i. • , | • t t \
illiterates/ poor, minorities'and political criminals.have j.

/£aced the.death penalty.in the United States; and..S / . : j
. 'I.'.•Two wrongs do.'not make a right. The death of a !

murderer is only’symbolic retribution,' and’can never \

i'briiig back theyicti'mo.!*;’'- j ' . 4’', • j '  i  '1  .
. Judge. Carlson was ^orre^' to impose a .sentence if

^‘designed to keep Charles Meach behind bars the rest of J
-his life"— -land equally correct to insist that taking still..I
•’another life'would serve no civilized purpose'.*v. *4v -.-. • * - - x *• I * %.;•*. • • ..<-•,.,• J* -* c.. I .  #(V » • • - —»• «• .» _ • — ■ . I • . ^  4 ^ ., #.4 a . A



T H E  P U N I S H M E N T  O F  D E A T H
it may deter a few; does it deter the many

W ho can  quarre l w ith 
the in ten t o f  the dea th  
penalty? I ts  purpose is to 
validate the preciousness 
o f h u m an  life by im posing 
the u ltim a te  pun ishm en t 
on those w ho com m it the 
u ltim ate  crim e.

T oo bad  it doesn’t work 
th a t w ay.

C onsider w ho qualifies 
for the dci-'.h penalty .

N ot the  enraged  ind i­
v idual w ho in u n p rem ed i­
ta ted  fury kills a spouse or 
a barroom  adversary— th e  
single m ost com m on kind 
o f m urder.

N ot the person w ho kills by accident or 
negligence.

N ot the rare  person w ho is so m entally 
deranged  th a t lie canno t be held legally 
accoun tab le  for his actions-

T h a t leaves the professional and  the 
o therw ise p rem ed ita ted  m urderer (Iroth 
are sta tistically  rare species) and  the 
felony m u rd ere r w ho kills du ring  the 
com m ission o f ano ther crim e, such as 
rohbery , b u rg la r)- or hom e invasion.

In  tru th , the last is the only class of 
killer from w hom  innocent society needs 
system atic  protection  and fur whom 
society dem ands execution. But most 
felony m u td e rrrs  do  nut in tend  to  kill 
and  do  so out o f pan ic , rage or accident. 
In the absence o f p rio r in tent to 
com m it a cap ital crim e, they a te  not 
d e terred  by p iio r considerations of 
cap ita l pun ishm en t.

W hich leaves a subclass o f felony 
m urderer w hom  society has ever) right 
to  ha te  an d  fear: I lie sad istic  psychopath , 
w ho d o esn ’t ju s t kill in the to tu s r  o f rob ­
bing but m ay com m it tobhcry  as an  ex­
cuse to kill, terrorize or m aim . T h is is the 
fellow w ho holds up the m om -and-pop 
g f O i ' t y  store  for SGO and  then pum ps 
bullets in to  the ow ner p leading for his life 
or w ho 'ak cs  the w allet ft cun an unresist­
ing victim  and  then sticks a knife in him .

O nly  the most princip led  h u m an ita r­
ian w ould spare  these killers’ lives— and 
m aybe a few crim inologists w ho find the 
th rea t o f  dea th  not ?. de terren t to 
m urd ero u s behavior hu t an  inducem ent 
to it.

Psychologists w ho specialize in violent 
antisocial behavior have long recognized 
tha t the most dangerously  hostile, 
aggressive and  sad istic  crim inals tend to 
be m entally  deranged  hut legally sane in ­
d iv iduals who arc em barked  on a cam ­
paign o f  self-destruction . M ost o f those 
crim inals w ould laugh at that idea; and  it 
certa in ly  doesn ’t seem  that w ay to llirir

innocent v ictim s. B ut 
w here the badly  troubled  
person from  the so-called 
upper classes lends to tu rn  
his hostility  inw ard , sink 
in to  an  abyss o f depression  
and end his own life w ith a 
bottle or a bu lle t, his less 
in trospective and  social­
ized co u n te rp a rt takes his 
frustration  and  aggression 
ou t on o thers  un til he is 
caught or killed.

F or this pv .son , b ru ta l­
ity has the im m ediate  
payoff o f  com pensating  for 
an in to lerab le  sense o f  im ­

potence; the u ltim ate  rew ard  is to  be 
transform ed by society in to  a celebrity  
m urderer, a ttended  regally by a vengeful 
ju s tice  system , and  then to  be solem nly 
an d  cerem onially  executed  by the sta te . 
T o  “ ride the ligh tn ing ."

T he percen tage of m urderers w ho kill 
in o rder to be killed is unknow ab le, Inn it 
seem s likely they o u tn u m b er those w ho 
ra tionally  w eigh the prospect o f  execu­
tion and  arc deterred .

A dd to that ano ther u n h ap p y  fact o f 
crim inal behavior: T h e  ra tio n a l felon 
whose p lanned  or unp lanned  act could 
cost him  his life m ay well e lrc t to leave 
no living w itnesses,

A nd add  to  th a t a cu ltu ra l elfrcl o f 
capital pun ishm en t th a t in s idents 
violent behavior is the m ost v. u risom e 
o f all. By perform ing execu tions in iho 
nam e o f  ju s tic e , the sta te  va lida tes the 
idea th a t killing is an ap p ro p ria te  re ­
sponse to sufficiently w icked or in to ler­
able behavior. W hich happens to  be tire 
exact fram e o f  m ind  th a t prevails in the 
m ost com m on o f  m in d e r s itu a tio n s— 
the bedroom  or barroom  rage, W h rih c r 
cloaked in legal pagean try  or perform ed 
in a m om ent o f  w hite fury, the m essage is 
the sam e: Tlir son of a hitch had it coining!

N ot even tlic Suprem e C o n n  has 
suggested that the d ea th  penalty  deters 
m urder. In  lf)7(i, it look, in stead , the 
curiously honest position tli.it execution 
prim arily  serves a r r tiib iiiio n  function , 
th a t it fulfills an em otional nerd  o f 
citizens ou traged  and  fru stra ted  at th r  
p ic v a lrm c  o f  ciim e and violence. T h a t it 
Certainly does. C o n tra ry  to  the lofty posi­
tion of th r  true  h u m ,m il.u ian , the less 
philosophical citizen m ay in fact d r  live 
com fort m d genuine sa tisfaction  from  
bloody vengeance. But a w iser court an d  
wiser m en in public office m ight have 
considered th a t the tran sien t satisfaction  
o f a blood sacrifice m ay well be paid  for 
by add itional violence an d  Milfeiing in ­
spired by its I c th J  exam ple.



Death penalty debate;-
j v e g

{egisialbr^ anclfonlookers in the Alaska Senate got a 
rueful chuckle out of committee referrals made by Senate.; 

"’ President Jalmar Kerttula for a death penalty bill mtro-.;., 
"duced lastfweek. Sen. Kerttula',sent,.theJ’.^.to.Wh the 
Judic'ary and Fihance'lcommitlees, noting that ' it^ostb

r Services' Committee occasioned further chuckles with his

The laughter no" doubt" served to break ' the ' ter 1 on -j 
surroundmg^a(.veryrtsenous matter for all concerr \t*P
co m m  ittccreferrals Vo at leasttwo different panels ’’ i,
that the Senate'will give the idea plenty,of Vcrutin> .-wiore/; 
moving on any death penalty bill this’session. And thoi.'i 
scrutiny suggests a further’ consideration for chairmen 
planning committee hearings: the need for broad public * 
participation in any decision to embrace the death penalty I 
in our state. ’ • v • !

Tlie death i malty implicates every citizen in a cycle of 
violence the state seeks to stop. Before any death penalty 
bill can advance to a vote of the legislature, it must bear 
widespread scrutiny and debate among all Alaskans. 
Public hearings must be held around the state; reputable 
research about the death penalty and its impacts must be • 
widely distributed and debated; the methods and circum- • 
stances of imposing capital punishment must be carefully , 
defined; and, finally, Alaska citizens and their leaders 
1 must forthrightly confront the moral dimensions of a I 

painful issue. Such scrutiny would be difficult at best, but 
it is the very least demanded of a democratic state that 
would adopt the authority to impose a penalty of death.



S e n a t e  f i n d s
s o m e  h u m o r
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i n  c n i n e  h i ! !
• •' • *’i'j  It

The Associated Press v  -0^'

“ J U N E A U  —  Alaska sena- / 
tors on Friday found ^some 
light humor in a grim subject 
—  capital punishment.

The laughter followed the 
introduction of a bill to au­
thorize the execution of mur­
derers in Alaska. A  similar 
bill was filed in the House 
last month.

Senate President Jay Kert­
tula, D-Palrner, referred the 
measure to the Finance C o m ­
mittee, which drew guffaws 
from senators.

"Hey. It costs money," 
Kerttula said. ‘ >

When the laughter subsid­
ed, Sen. Joe Josephson, D- 
Anchorage, rose to say ‘T  
think it has certain health 
implications as well," which 
drew another roar from the 
lawmakers.

The measure (SB 121), spon­
sored by Sen. Fritz Pettyjohn, 
R-Anchorage and others, 
would provide that a person 
convicted of a capital felony 
"shall be sentenced to a defi­
nite term of imprisonment of 
at least 20 years but not more 
than 09 years, or shall be 
sentenced to death."

The bill, which also will be 
reviewed by the Judiciary 
Committee, would classify j 
murder as a capital felony.

The measure also would 
require a death sentence to be 
approved by the Alaska Su­
preme Court.

A similar bill was filed in 
the House by Rep. Sam Pes- 
tingcr, R-Anchorage. The /

measure IHB140) is still in the I
House Judiciary Committee.



u c a i i-unui .
. Sylvia Short’s “capital punish­

ment”. letter ol March 26, faults .V 
J. Moral Majority and certain
t Christian organizations for favor-
' ' ing the death penalty because 

she thinks it contradicts the 
teachings of the Prince of Peace. 
She admits to being puzzled.

It might help this widespread 
misunderstanding by non-Chris­
tians to know that while Jesus 

' came to provide a way of salva­
tion, he also spoke of the destruc­
tion of sinners. In Matthew 10:34, 
he said, “Think not that I come 
to send peace on earth: I came 

| not to send peace but a sword.”
j. The death penalty is clearly
I demanded by the word of God.
s An accused person who was tried
s and condemned by his peers was
j led outside the city gates and
t stoned'to death,
j In suggesting the head of 
( Moral Majority be crucified like
; ' Christ, Ms. Short recommends

the very violence she. claims to 
abhor. ,
< Bob Clark ‘

P.O . B ox 4-1908

* *iTT" l - ZTT... . v*n- •



T he C on; -cssional Research Service w orks exclusively for 
the C ongres .. co n d u c tin g  research , analyzing  legislation, and 
provid ing  in fo rm atio n  at the request o f  C om m ittees . M em­
bers and  th e ir  staffs.

T he Service m akes such research available, w ith o u t partisan  
bias, in m any form s including stud ies, rep o rts , com pila tions, 
digests, and background  briefings. U pon request, the CRS 
assists .C om m ittees  in analyzing legislative proposals and 
issues, and  in-assessing the possible effec ts  o f  these proposals 
and th e ir  alternatives. T he Service’s sen io r specialists and sub ­
je c t an a ly sts  are also available fo r personal consu lta tions in 
th e ir  respective fields o f  expertise .
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SECTION 1

AGAINST CAPITAL PinSSSKSHT

I. TilE STATE SHOULD NOT KILL

Tho csr.tral argument against capital punishment may ho nninmnrlzncJ

as follows; In the absence of a cloarly demonstrable benefit to socict

it in morally wrong and pragmatically unsound for the State to be in-

vostod with the rignt to take tho life cf its citisens.

Abolitionists argue, first, that it is morally wrong to kill, and

no lens os for the State than for the private inuivtfiiwi. Michael V.

LiEalle, the former Governor of Ohio, writes:

first of all, I believe that taking a human life, even 
to pay for a life already taken, is immoral....Society, 
ocaoing the Ton Commandments, says: Tnou shalt not kill.
Then society illcgically continues: Killing is wrong, 
and in ardor to prove it is wrong, we will kill you If 
you kill.l/

v.'hile the moral argument, based as it is on the belief in the mane I.', i-.v

of human life, leads oome abolitionists to argue that capital punish-

mor.t ia wrong regardless of whether or not it benefits society, this

absolute stand is unusual. The following statement by Herbert L.

Packer, Professor of Law at Stanford University, is representative of

tho more prevalent view:

Tho case is not that the sanctity of human life is an 
absolute but rather that it is a highly cherished vulue 
that should give way only upon a persuasive snowing that 
eo'i;o other, more important ona will thereby be served....
Unless it can be Bkown that capital punishment servos 
prime social purposes that cannot othoivise be served, 
the claims cf its proponents are unconvincing.!/

1/ Michael V. DiSalle, Tne Power of Life or noath (1965), 6.
2/ Herbert L. Padcer et. al«. "Mr. Darsun and Capital Punii lent,"
The American f.cholar (Summer 1962), p. 440.



Abolitionists argue, secondly, that this belief in the sanctity

of the individual human life is the central value of our society and

should be supported by the actions of the State. They contend that,

if the institution of capital punishment does not actually undermine

this value, and many believe that it does, it clearly doe3 nothing

to reinforce it. Governor Edmund G. Brown of California writes:

I oppose capital punishment, too, because it brutalizes 
man; because a society that takes human life cannot in­
vest its citizens with respect for human life.l/

A y ? v York Hcmlc Tribute editorial entitled "The State Should Mot

Kill" puts it more strongly:

Whenever the state takes life it cheapens life. Capital 
punishment panders to man's basic instincts, cloaking 
retribution in the mantle of the law, coloring vengeance 
vitn respectibility, setting a publi c example for private 
violence.2/

Third, abolitionist argue that the State should be granted legal

power to take the lives of its citizens only if this is clearly neces­

sary for self-defense which, in the case of capital punishment, means 

the protection of its law-abiding citizens. In the United States, thia 

argument takes the traditional form of tho need to protect the rights 

of the individual against the State, and is sianmarized as follows by

Michael V. DiSalle:

Those of us who are interested in the freedom of the 
individual realize that government exists only with 
those powers that have been delegated to it by the people,
and the more restrictions we place upon government and
the exercise of the powers that have been delegated to it, 
the more certain we are that we will have a democratic 
type of society where the freedom of tne individual pre­
vails, It Ghould certainly not be the purpose of people 
within a society to delegate to government any more 
authority than that necessary to perform its functions;
I feel that the delegation of the right to take away

-L R S -2-

1/ Edmund ", Brown, Statement on Capital Punishment (1963), p. 2.
2/ "Toe .'ate Should Wat Kill," New York Herr.ld Tribune (March 27, I960) 
in Capital Punishment, ed. Grant S. McClellan (1961), pp. 83-84..
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lifj can only be justified vnen a certain purpose is to 
be served; that purpose michf be the preservation of 
society itself against a t reat from the outside or a 
threat from within.1/

In general, abolitionists in the United Siatet; are more wilii;ig to

grant that the death penalty would be justified by its clear

necessity for the protection of "society itself against a threat

from tr.e outside or a threat from within," than are, for instance

European abolitionists. Tne latter tend to be more concerned than

American abolitionists with tap danger that capital punishment will

bo used illegi timatrly by the State. A representative European view

u i: thin issue is expressed f? follows by the late Mi-rt Camus:

...for 3 0  yeors crimen of ctute have vastly exceeded 
crimes of individuals. I shall not even mention wars—  
gar.oral or local..., I an referring here to the number 
of individuals Jellied directly t;, the State, a number 
f-at has grow:: to astronomic proportions and infinitely 
exceeds that c;f "private" murders. There are fewer nnd 
fewer men condemned by common law, and more and more men 
executed for political reasons.... It is no-, so much 
against, the individual killer that our society must pro­
tect itself than, as against the State. Pernaps this 
equation will be reversed in another thirty years. But 
for the present, a legitimate defense must be made 
against the State, before all else. Justice and the 
most realistic scns9 of our time require that the law 
protect the individual ogedrst a State g'ven ever to the 
follies of sectarianism ar.d pride.2 j

In summary, then, most American abolitionists argue that the death 

penalty should stand or fall on proof that it is necossary to protect 

society. Furthermore, because of the moral and practical evils they 

see us inherent in the institution of the death penalty, abolitionists 

arguo that the burden of proof rests with its supporters.

S

fi,1
I

b6-4ui!
i-ii-,

t,
t '
R

1 / American Bar Aosociation, Section of Criminal Law, IQ59 Proceedings 
U9b0), PP. 5-6.
2/ Albert CamU3 ,"RofloctionB on the Guillotint)". fver.Trpen Peview 
(.No. 3, 1957), p. Afl.
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It is generally agreed by both sides in the capital punishment 

controversy that there are two ways in which the death penalty might 

afford society unique protection. First, it night be a more effec­

tive deterrent against major crime that life imprisonment. The 

deterrent issue is defined as follows by Hugo Adam Bedau:

The only question [regarding deterrence] which must be settled 
is tiis: is long term imprisonment (on the assumptions 
that it is less savage and more easily administered by 
the judicial system than capital punishment) as good a 
deterrent for the major crimes currently punished by 
death? Inis formulation leaves open, as it should, 
the question of how close either penalty is to a com­
pletely effective deterrent; and it does not raise the 
further question, as it shouldn't, whether death might 
be o better deterrent for certain crir.cs (e.g., against 
property) that no one would think of punishing in this 
way. To put it another way, the real dispute over 
deterrence is this: how many capital crimes, if any, 
have beer, (or might be) prevented by the threat of 
execution, which would not have been (or would not be) 
prevented by the threat of imprisonment?!/

Second, the death penalty night be the only way of protecting society

against the incorrigibly dangerous. The debate with regard to this .

second function centers around tne issue of whether or not the death

penalty ic in fact necessary, whether this protection is not provided

oqually well by noasuros 3hort o f execution.
Abolitionists argue that the death penalty has failed as a

deterrent and is unnecessary as a protective measure. They argue

that it should bo abolished because thero is no demonstrable proof

that it affords society the unique protection which alone would

justify- its retention.

1/ The Death Petalty in America, ed. Hugo Adam Bedau (196^/, p. 261.
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II. DEi/wiRENCE

Huge Auaju I.cciav. defines the doctrine o f  deterrence and com m ents

on i t s  imp;."tarci' ir> the capital nuuisrdiserit controversy as follows:
...by for the moot common way to employ a punishment as a prcvof.ativ? r.f crime in to adopt u sufficiciityly covevo 
pcvilV  co ac ho compel general obedience out c f  fear of 
the conscqucncec of disobedience—the classic doctrine of 
deterrence. Ever, though deterrence cannot override every other concern in formulating a rational penal philosophy, 
there ic no dout< that trj“ death penalty's efficacy as a 
ut/terrani in the major factual issue in dispute between 
abolitionists an/i roter* tio n ists.l/

Abolitionists argu■: that tne deatr. p o l i t y 's  efficacy as a deterrent 
is .  a t 'liiss V'r'-V lo as•, called ir.to oericuc question both by the avail­
able sratisVioc a.,d by tea evidencs: oJ' modem psychology.
A. The I t s t ic t ics

In a cv.uiy th? death penalty which he prepared at t request 
of the Americas lav Institute, Thorster. Sellin notes:

Any one who oar• .fully examines th e... data is  bound to arrive at t'.i conclusion that the death penalty, as we 
use i t ,  exorcises no influence or, tho extent or fluctu­
ating rates of capital crimes. I t  has failed as a 
deterrent.2/

Sellin analyses hnt fo’ir vays in which the deterrent value of the 
death penalty would be evident i t  i t ,  in feet, existed:

I.1, seems reasonable to assume that i f  the death'' 
penalty rxorciaes a deterrent or praventive effect on 
prospective murderrss, the following propositions would 
be true:

(a) ;:dars should be less frequent ir. states that 
lave tee death penalty than in those that have 
abolished i t ,  other factors being equal. Com­
parisons of this nature must be made among etates

1 /  io cd au  ( e d . jy ic p . ,  p .
2/ Tsorsten Sellin, The IVath ponnlty (1959), p. 63.

.... ........................................................................... ......
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that are as alike ac >;5£l*ble in all other 
rerpocta— character ol y - oulation, social and 
economic condition, etc.~in order not to in­
troduce £ac cox's known to influence murder 
rates in a serious maunor but present in only 
one of these states.

(b) Murders should increase when the death penalty 
is abolished and should decline when it is 
restored.

(c) Tne deterrent effect should be greatest and 
should therefore affect murder rates most 
powerfully in those communities where the 
crime occurred and its consequences are most 
strongly brought noma to the population.

(q ) Jaw enforcement officers would be safer from 
murderous attacks in states that bavG the 
death penalty than in those without, it.l/

In .general, ue various statistical studies uhich have been made in on 

attempt to test the deterrent value of capital punishment concern them­

selves with one or more of these four propositions.

It will be noted that the majority of the studies in tills field liave 

been conducted by Sellin. Professor Etoeritirs of Sociology at the Uni­

versity of Pennsylvania and President of the International Society of 

Crjiinolcgy, Thorsten Sellin has been described as the "foremost 

statistician in she field of criminal law in the world."2 / He was the 

prinicpal consultant to Great Britain's Royal Commission on Capital 

Punishment as well as to the majority of other official government 

commissions studying this subject. Bedau notes:

<-THn»r.] evidence has managed over tie past decade 
to convince a wide variety of legislative committees 
throughout the English-speaking world, and not in 
every case were the members of these committees ini­
tially receptive to his conclusions*^/

1 / Rellin, 0 2 . cijt. . p. 2 1 .
2/ Califoruie Legislature, Senate Committee on Judiciary, Hearing 
Report and Testimony..» (19cO), p. 65.
?/ Bedau. (ed.).oo. cit.. p. 265.
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Contlrcous Jurisdictions - Sellin1s studies of the homicide rates 

in contiguous jurisdictions with and without the death penalty are, in 

Bccau1s words, "the cornerstone of the case against the deterrent 

superiority of the death penalty over imprisonment.Table 1 below 

shows the results of four of these studies, described by Mr. Sellin ae ^

followJ:

The only fair comparison is one that takes into account 
regional differences and therefore compares the homicide 
rates of an abolitionist state with'that of its neighbor 
states. Tne diagrams shown... [see below] are based on 
such comparisons. They show the annual size of the 
homicide death rate per 100,003 population for the period 
1923-1953 and the general trend of the rate for each set 
of states compared.2 /

Soilin'r. conclusion on the basis of these studies follows:

f-V

rN 
i j

Tne striding thing aoout these die gran, c is that within f’)j
each set of states the rates are so nearly the same j.j
annually and the trends co closely alike that if the 
lir.es were not identified with each specific state, no 
one would dare ,o guess which lines- represented the 
abolition states....
It is proper to conclude that states which ore similar 

in the character of their population, their urban and 
industrial development, and their mores have similar 
homicide rates, whether o: nut they.have the death 
amity. In other words, the presence of the death 

pcialty for murder in a state appears to have no more 
influence on its homicide mtes than the absence of tho 
penalty in a comparable state has on the rates of that 
seaco. And, if our basic assumption is correct, what 
holds true for tho homicide rates would hold true for 
the capital murder rates, were they obtainable.
When it once becomes gonejally understood that the 

amount and the trends of murder depend on demographic, 
social, economic, and political conditions, one would 
realize that the e^lnnation for rises or falls in tho 

 statistics of this crime must be soUght through a study

1/ Bedau (oil.), op. ■ cit.. p. 2 6 3 .
2/ Thorrton Sellin, "Capital Punishment," Federcl Probation (Sept. 1961), 
p. 6 . See also Sollin, Tne Death Penalty, pp. 23-3A.

ir
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• of these conditions, dud'that through such a study alone 
could any possible remedy be found. To hope that thiB 
remody could be found in the application of the death 
penalty or in its introduction is to grasp.at a straw.l/

TABLE 1

CONTIGUOUS JURISDICTIONS: HOMICIDE DEATH RATES FOR SELECTED STATES^

DIAGRAM I '
H om icide D e a th  R a te s , p e r  100,000 P o p u la tio n , in  M aine, N ew  H a m p sh ire , n n d  V e rm o n t: 1920-1958
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H om ic ide D ea th  R a te s , p e r  100,000 P o p u la tio n , in  M a ssac h u se tts , C onnecticu t,
a n d  R hode I s la n d : 1920-1958
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D IA G R A M  I I I

H om icido  D ea th  R a te s , p e r  l<)0r000 P o p u la tio n , in  M in n e so ta , Io w a , a n d  W isc o n s in : 1920-1955
flUtf

3/ Sollin, "Capitjil Puniohment," p. 6 . 
2/ Ibid.. pp. 7«H.
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TABLE 1 (coht)

D IA G R A M  rV

H om icide D eath  R a tes, p e r  100,000 P o p u la tio n ,-in  M ichigan, In d ia n n ,n n d  O hio : 1020-1D5E
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A b o l i t i o n  nnd  t in - C r im i n a l i  t.y f x  v o i n  t h o  f a n e  J u r i s d i c t i o n  -  

S e v e rn }  s t u d i e s  h a v e  b e e n  [H ide c .’t t h e  s e c o n d  a e s i r n p t io n  s t u t o  a b o v e  

b y  S o l l i n ;  n n j. io iy , t h a t ,  i f  c a p i t a l  p u n ic h r t o n t  i s  u d e t e r r e n t  t o  m u r­

d e r ,  t h e  h o m ic id e  r a t e  i n  a  p i v o n  j u r i s d i c t i o n  s h o u ld  i n c r e a s e  w ith  

t h e  a b o l i t i o n  o f  t h e  d s s u i  p - . n a l t y  a n d  d t ^ e a s e  w i t h  i t s  r o c t o r a t i o n .  

S e l l i n  h a o  c o n d u  ced s u c h  n cAudy o n - t h e  b a s i c  o f  t h e  s t a t i s t i c s  

a v a i l a b l e  i r o r a  s t a t e s  i n  t h i s  c o u n t r y  w h ic h  h a v e  a b o l i c h e d  t h o  d e a th  

p e n a l t y .  I n  I d a  c t r rc w ry  o f  t h i s  s t u d y ,  B ed au  writoc,

Uft
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The selection by Processor Eell-.n .sbons that in e.'ery 
abolition state, whether o. net ii Is er restored cap­
ital punishment, where is no correiauion between the 
status of the death penalty ana the homicide rate.
Ttis rt.rjr.gly suggests that in the ten states that 
ahvlished ;ae death penalty and later restored it the 
reasons had nothing to do with the. meusurable effoct3 
of death vs, imprisonment as a deterrent to murder. 1/

In general, the statistics available from other countries which

have either partially or totally abolished capital punishment appear

to follow the same pattern: abolition is not followed by an ineroase

is. crim--.. The United Nations report, Car- tcj Puri r's-.er.t.centalnp thy

fallowing observation os the effects of partial abolition:

All the information available appears to confirm that 
st.(. • a removal lias, in fact, never be n followed by a 
ratable rise in the incidence of he crime ro longer 
punishable with death. This observation, moreover, 
confirms the nineteenth century experience with respect 
to such offensos as theft and even robbery, forgery and 
counterfeiting currency, which have progressively 
ceased to be punishable with death: indeed, these crimes, 
so far from increasing, actually decreased after partial 
abolition,2/

Vi”h regard to total abolition, the U.N. report concludes that, "The 

same general observation can usually be made regarding the total 

abolition of the death penalty.11̂ /

The Effc .~ cf Executions on a Community - Studies have been m&de 

jr. the effect of a series of executions on the capital crime rate in 

tr.® community where the executions occuned. The reasoning behind 

t':eco studies is described by Sellin as follows:

1/ Bedau (ed.), 0 2 . cit., pp. 333-331.
2/ United nations, Department of Economic and Social Affairs, Capital 
Punishment (19o2), p. 51.I f  Ibid.. p. 35. See also Sellin, Thk Death.penalty, pp. 31-50.

>. —<
k
&
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!•“ *•■ • Gi-ith p.:»»vL• / is a dehorrent, its gvwhifS.” effect 
sV.. -J.u S3 uhcvn •>r:,-.»r rs'-.-sutior.s '-whicn a.j veil pibli- 
siur-.:., Vurfiemor!1, olf-sot should l-e must notiny-
at_i. : .*. t;.'i c:xr s’.« w'.iMSf; 'he of Tense ccou.rrad, vnere
t.:-.> ■* i»\l arc.’a>.d -..ids publicity nrd the offender livr-d 
or.. it.u rulahivos, friends and Rciuainvancss.l/

Sue':, a study was ccr.du-tteri in Vhilt iolphia by Robert. H. Dann,^ lie ccm-

nirad iv*. i-umber cf h.mici':9S cc:xr.r1g (.'j days before and £0 days after

iive dif* executions, A to-«.‘. of 91 homicides occurred in the

per ... . ceding thy executions; 1 1 2  hcr.i' -J.-.c mccurrcd in the periods

fojlov'.r.g r.hw., Mr.ot.aer. ci' its. 2 0 4  hc« ' <■ ■ v-culi.?'! in a sentence

of first uHfpjs murder. Of tV.st, rd: 

ar.d tor. occurred iv. *.:.•. 'u:r.:r’; u-sricd. ..

i.ec.arn ts ir. Phil .dei.,}' a a number jf y

>. th-: ''before’1 period 

ar.udy conducted by 

'ater yielded

r.-, r A  la- results. Savits ixr.oltdod:

r.csrc sT.»-.r̂c3 , br.ercfors, no pavierr. that would indicate 
dctjrrjr.ne,... It. car. be said i.u surrary, that the author 
if. avsre f at the short period of time under analysis and 
t..w 'ustu-cn.ely siw.il rr other of murders dealt, with prevent, 
conclusive f.’ndunps, but we much conclude frt.m the data 
ah har'd hhat there was no significar.h decrease or increase 
ir. thu- murder rats following the imposition of the death 
penalty on four separata occasions,^/’

P;..ice Pafetv - The two extensive studios of the comparative safety 

of the police in jurisdictions witn and -without capital punishment do 

not indicate that the death penalty affords the police greater protec­

tion. Cellin conducted u major study cf the comparative safety of 

it'-tropelitar. police, described by him as'follows for the Amorican Bar

iMsocla Mo:: Tec ‘•■ic.n of Crirdna?. Law: 
iV Sellin. Tr.p fwith Penalty,. p. 50.
2/ Robert Dunn, Pcterrcr.c 7.1 feet of ■Carltal Punishment (1935); see 
Janes A. McCaffcrty, "Major Trends in the Use of Capital Punishment," 
Federal Probation (Sept, 1961), p. 20.
J  Leonard 0. Savita, "Iho Datevrcnt Effect of Capital punishment in 
Pliiladelphia" (1958), in Bedau (ed.), op. cit., pp. 321-322. See also 
William 7 . Graves, "Tne Deterrent Effect of Capital Punishmont in

• • * • *■ ... **■**“» _ OQO
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A Tew years ago, I sent a questionnaire to the chiefs of 
police in all cities with more than 1 0 ,0 C0  population in 
th9 six states that at that time did not have the death 
penalty for murder, and in the states that bordered on them—  
seventeen in all. I asked them to give us year by year, 
beginning in 1 9 2 0 , the number of police killed by a crimi­
nal vith a lethal weapon. We got-a pretty good response—
17 per cent~at least from all but the big metropolitan 
cities; a few of these responded but not enough to really 
make any comparison easy. We broke the information down 
in groups of cities by size; there were five or six pop­
ulation groups, so that the large city would not distort 
the information gained from smaller cities. We computed 
rates and found to our surprise that there »:au no differ­
ence in the information gathered between the states that 
had tho death penalty and those that did not have it.
There were as rarxy police killod in th6 states with tho 
death penalty, considering tho si36 of tho cities involved, 
os ir. the states without the doata penalty. The argument 
of the police on the basis of that study falls, by the 
wayside.1 /

This study indicated that the rate of police killings was in fact

higher in death penalty states than in.abolition states: 1.3 per 1 0 0 , 0 0 0

2/
in the former, compared to-1 . 2  per 1 0 0 , 0 0 0  in the latter.

A companion study of the comparative safety of state police was con­

ducted by Donald R, Campion, S. J. Father Campion summarized his findings 

as follows:

...we conclude that the data available to us after a survey 
of half the state police forces of the United States do not 
lend empirical BUpport to the claim *hat the existence of 
the death penalty in the statutuee of a state provides a 
greater protection to the police than exists in statos where 
that penalty haa been abolished.^

1/ American Bar Association, Section of Criminal Law, op. clt., p. 23. 
2/ Sellin, The Death Peng1tv. p. 55.
2/ donald R. Campion, "Does tho Death penalty Protect State Police?" 
(1955). ia Bedau (ed.), pp. cit.. pp. 314-315.
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1’-. The Psrcholorv of Iiotorronco

In the opinion of many abolitionists, the deterrent vElue of

capital publishment bus boon seriously ‘called into question by the

evidence of modern psychology and penology. As the U.H. report on

capital punishment notes, the majority of specialists in these

fields are themselves abolitionists:

...it will be noted that, among the leading authorities 
in penal science, the supporters .of abolition appreciably 
outnumber those who favour the retention of capital punish­
ment. The specialists of the social sciences, criminol­
ogists, sociologists, penologists, psychologists, doctors 
and writers on social science and criminology are, in 
their great majority, abolitionists.1 /

This is substantiated by Bcaau in his discussion of wivt Americans

think about the death penalty:

...psychiatrists, penologists and possibly social scien­
tists and social workers generally, as well as higher 
government officials, tend to oppose the death penalty 
in this country at this time.2/ .

In his anthology, Tne Poath Penalty '.n America. Bedau summarises

what in his opinion are the two major ubolitionist arguments; one of

these arguments is a comprehensive statement of the abolitionist

objections to the psychological validity of the death penalty as a

3/special deterrent to murder. According to tliis argument, murders 

are either premeditated, or thoy are not. In the case of unpremed­

itated murders, no punishment will be effective e.3 a deterrent. Mr, 

Bedau1a comment here reflects the conviction held by many that
1J  lir.ibod lotions, op. cit,., p. 62.
• J  Bodau (ed.), op. cit., p. 236.

lMd., pp. 270-272, See p, 16 below for a diocusBion of tho 
aec-. id argument.

* ■ ' ' • * rv * *. . {
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t'ni3  category comprises a considerable-percentage of those who commit 

violent crimes:

Y.’ke:. one considers that most of the undeterrables are 
likely to be suffering from one or another form of 
mental illness, and that considerable evidence exists 
to show that murderers and condemned men generally 
include a large proportion who are side, it seems 
pointless to threaten such offenders with death.1 /

The argument continues that premeditated murders are committed by

people who either do or do not expect to be caught. About the latter

category, those who expect to be apprehended, Bedau comments:

In the latter case, there is nothing whatever gained 
(so far as controlling his behavior is concerned) by 
threatening to kill him as his punishment; for he is 
likely to try to kill himself (just as he is likely to 
surrender to the police right after his crime). Such 
cases are by no means rare.2 /

Abolitionists argue that, for this type of murdererthe death penalty

is, in fact, more apt to be an inducement than a deterrent. Sellin

has noted the existence of

...good evidence that the availability of instruments 
used to inflict the punishment of'death has induced 
people of unbalanced mind to seek -that puni Jhraont as 
a de>riou3 means of suicide. % /

la a Goction entitled "Capital Punishmeint as Cause for Murder" in the

study he mado for the American Law Institute, Sellin itemizes cases of

people attempting to commit suicide by execution.^/

It is equally difficult to see, the argument continues, what value

as a deterrent the death penalty has for those who plan their murder on

1/ Bedau l e t ' . . ) , op. cit., p. 271.
2/ Ibid.
'}J  Sellin, "Capital Punishment," p. U. .* 
l j  Sellin, Tho Death Ponalty. pp. 65-69.

•C*-Vv\-----
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the assumption that they vill get away vdth it. bedau comments:

Gangland killing.-., kidnappings for ransom, ani a large 
proportion of all te’ious crimes are committed by t^osc 
who think they will .iever be caught, Tr.c obvious, and 
probably the cuiy, way to de'er such persons is by in­
creasing the effectiveness of law enforcement and crim­
inal prosecution in the courts.1 /

This category of murderers, including as it does th? gangland killer, 

is of considerable importance. It would Beem that the deterrent theory 

should be applicable here, if anywhere: the gangster, murdering as a 

means to an end, would seem to be capable of rationally considering 

ether possible ends of his action— for instance, his own death. How­

ever, the facts seen to justify the con.-ictior. cf those engaged ir.

M
organised crime that they have virtually r.o reason to foar the death i.

d
penalty. Sellin testified as follows befcre the New Jersey Commission 

to Study Capital Punishment;.

Defenders of the death penalty would probably feel that- ‘ . 
if anybody deserved this punishment, it will be tne hired 
killer in organised crime. It's a well-estnblished fact 
that such murderers er.jcy almost complete immunity, that 
the instances in which even a conviction has been socured 
are extremely rare, ana that deterrence ploys no role in 
this connection.2/

This leavos one final category; "those who are sane and cautious

enough 1 o  weigh the r i s k  of puidehmer.t against tho anticipated gain

from crimo, and who would docido that tho risk is tco great if the

threatened punishment is death, but not great enough to detor them

if it is only imprisonment."*^ Bedau quotes the following passage 

1/ Bedau (ed.), op. alt.. p. 271.
2/ How Jersey Ccnmiasion to Study Capital Punishment, pnŷ ort (19&4), 
p. 13. Ses also Sellin, "Capital Punishment," p. 5. 
y  Bedau (od.), oo. olt.. p. 272,
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from the Ceylon Report on Capital Punishment aB the answer to the ques­

tion, "How many such persons are there in the total population?":

It would be cost exceptional for a can tc be inmiffir 
ciently sane and normal to be detdrred by the risk of 
a sentence of protracted imprisonment but yet suffi­
ciently sane and normal to be deterred by tho risk of 
his own execution, ‘.fhen both risks are at a level of 
contingency which he ts doing his utmost to avoid.1 /

C . The  A d m in i s t r a t i o n  o f  t h e  D e a th  P e n a l t y

Those opposed to the death penalty argue that the very way in

whicr. it is necessarily administered undercuts whatever deterrent

effect it cignt have fcr those, capable .of exercising some degree

of rationality. Bedau considers this to be one of the two major

abolitionist arguments, and discusses it in sorae detail:

Since the time of Beccaria, Benfham, Rush and Livingston, most 
penologists have agreed that for any punishment to h3 ve 
optimum efficacy as a deterrent, the penalty must be im­
posed consistently, immediately und inexorably: tnat is, 
nn all offenders, promptly after their crime, und insuch 
a way that the general public expects exactly t'ni6 . But 
5n practice, not one of these conditions is satisfied by 
tho way capital punishment is administered. Only « amajJL 
proportion of first decree murderers are sentenced Lo 
death and ever, fewer .re executed. Tho delay in convict­
ing und exocut^ng those who do get a death sentence is 
increasing and notorious. So, almost anyone who contem­
plates some horrible crime can 3ee some chance in getting 
away with it, or at least in not having to pay the supreme 
penalty. If, in practice, the deqt'n penalty is no more 
effective a deterrent for murder, rape and kidnapping 
than imprisonment is, this may be’.the reason. One must 
either admit it, and keep capital.punishment on other 
grounds, in the knowledge that it-cannot be mude a bet>- 
ter deterrent than it * ej or elre abandon the Jury system, 
the right of appeal, and nuprive the accused of most of 
his basic constitutional rights in all capital caaos, in 
the hopes of improving the deterrent efficacy of the 
death penalty; or else get rid of the death ponalty itr- 
self in the confidence that imprisonment is on tho evi­
dence as good a deterrent and considerably aimpler to 
administer.2/

il

\ J  Quoted by Bodau (ed.), op. clt., p. 272. 
2/ Bedau (ed.), op. clt.. p. 270,
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I I I . THE DEATH PENALTY AS A PROTECTIVE lfSASURE

Most a b o li t io n is t s  agree th a t the in s t i t u t io n  o f  the death pena lty  
would be ju s t i f i e d  by i t s  n ececs iiy  as a p ro te c tiv e  measure aga in st the 
in c o r r ig ib ly  dangerous. Tne debate here d i f f e r s  from  th e  debate 
about deterrence in  th a t there  i s  c le a r ly  no question  about tha e f fe c ­
tiveness o f  c a p ita l punisnmt nt as a p ro te c tiv e  measure. The argument 
tu rns on the issue  o f  whether o r  not the death p ena lty  iB , in  fa c t , 
necessary. I r . so f a r  as the re  a c tu a l ly  i s  a danger to  soc ie ty  from 
those found g u i l t y  o f  c a p ita l crimes, . is  i t  p o ss ib le  to p rovide 
p ro toch i on by some means sh o rt o f th e i r  death? A b o li t io n is ts  ai'gue 
th a t th is  danger i s  conside rab ly  exaggerated by re te n t io n !s ts  and, 
more im po rtan tly , th a t l i f e  imprisonment, i s  a com plete ly adequate 
p ro te c tiv e  tonsure. S e l l i n  comments:

In  the la s t  a n a ly s is , the argument th a t the l i f e  sentence 
does not o f f e r  an adequate safeguard aga in st fu r th e r  homi­
c id a l c r im in a lity  by a murderer who i s  not executed appears 
un tenab le . B a s ic a lly , thoso who advance i t  p robab ly f e e l  
th a t the l i f e  sentence, in  p ra c tic e , i s  not an adequate 
punishment f o r  murder.1/
Tne a b o l i t i o n is t  arguments on the issu e  o f  in cap ac ita tion  a re  r

summed up as fo llow s  by the la t e  Lewis Laes, the warden f o r  many
yea rs o f  Sing Sing P rison :

Murderers make the b es t p r is o n e rs .. They a re  le a s t  troub le ­
some to  any warden, and o fte n  they accomplish a g rea t deal 
behind b a rs . I  k.iow o f  none re le ased  during my wardenship a t  
Sing Sing who reve rted  to crime. ' Furtherm ore, i t  i s  not 
tru e— a t  le a s t  in  Hew York S ta te -~ th a t a murderer whose 
death sentence i s  commuted to l i f e  imprisonment can e a s i ly  
ob ta in  h is  freedom . Th' average period  o f  in c a rc e ra tio n  
among those whoireceive the oecond commutation in about 
twenty yeara. Granted th a t o th e r e ta tea  a re  too le n ie n t ,

1 /  S e l l i n ,  The J>?ath P o ra lt y . pp. 7&-79,



th a t  would be an argument f o r  a b e t te r  admlru s t r a t io n  
o f  ju s t ic e ,  no t f o r  p u ttin g  p e o p le .to  d ea th .1/

A. "F'iurdcrers Make the Best P r is o n e rs "
I t  i s  g e n e ra lly  agreed th a t murderers do, in  fa c t ,  make the

b e s t p r is o n e rs  and th a t  the percentage o f  v io le n t  crime committed
by them in  p r is o n  i s  n e g lig ib le . A survey conducted in  1950 by the
In te rn a t io n a l Pen a l and P e n ite n t ia ry  Commission comparing the behav io r
o f  p r is o n e rs  se rv in g  sentences f o r  murder w ith the b ehav io r o f  those
se rv in g  sentences f o r  o th e r o ffe n s e s  c le a r ly  in d ica ted  t h is  to  be
the case in  c ou n tr ie s  ab road . S e l l i n  d iscusses the r e s u lt s  o f  th ie
su rvey  and con tinues :

ThG sane views as th o se ....e xp re ssed  by p r is o n  adm inis­
t r a t i o n s  in  many European c ou n trie s  a re  he ld  by Ameri­
can wardens and superin tendents o f ■c o r re c t io n a l i n s t i ­
tu t io n s . L i f e r s  a re  g e n e ra lly  considered to  be among 
the b e s t behaved p r is o n e rs . I t  would be unna tu ra l were 
they  no t a t  t in e s  in vo lved  in  d is c ip lin a ry  v io la t i o n s ,  
and examples a re  known when some l i f e r  has committed an 
a s s u lt  in  p r is o n  and even a hom icide, bu t these appear 
to  be v e ry  r a re  excep tions . G en e ra lly  speaking, such 
murderous o ffe n s e s  a re  committed by p r is o n e rs  se rv ing  
sentences f o r  o th e r crimes than muxder.2/

B . The Danger from  Released Murderers
S t a t i s t i c s  in d ic a te  th a t  the behav io r o f  f i r s t  degree murderers 

re le a s e d  on p a ro le  i s ,  in  the words o f  S e l l i n ,  ’ ’v e ry  good, much bet­
t e r  than th a t  o f  o th e r  p r is o n e rs  who have been p a ro le d , e s p e c ia l ly  
p ro p e rty  o f f  enters. "2/  This i s  e q u a lly  t ru e  o f  those who have been 
pardoned. Bedau comments:
1 /  Lewis £ . Laves, "C a p ita l Punishment."■ Encyclopedia o f  C rim ino logy , ed. 
Vernon C. Brannon and Samuel B . Kutaah (1949 )»  P* 44 .
2/ S e l l i n ,  The Death Pena lty ., p . 7 2 . Soo a ls o  Bedau ( e d . ) ,o n .  c i t . ,  
pp . AOO-401.
y  American B a r A sso c ia t io n , S ec tion  o f  CM .ml na l  Law, 2E* fiLfe*» P* 24*
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The genera l p o s it io n  o f  American pen o log is ts  orr the 
m atter o f  pardoning (o r  p a ro lin g ) murderers was sta ted  
succ inc tly  a decade ago by the re t i r e d  D ire c to r o f  the 
F edera l Bureau o f  P rison s , San fo rd .B ates , vhen he informed 
the Royal Commission on C ap ita l Punishment: ''Cases c f  
murder committed by persons pardoned from the death 
pena lty  a re  ra re  i f  not almcst. unknown." Thin i s  a lm ost 
as true o f  a l l  murderers, whether sentenced to death and 
commuted by the governor o r  sentenced to l i f e  im prison­
ment by the ju r y ,  and whether kept in  p rison  o r  
re le a s e d . . . . 1 /
A b o li t io n is ts  a re  g en e ra lly  agreed that the misguided re le a se

o f  those who remain a danger to society- in d ic a te s  a need f o r  the
re fo rm  o f  a s ta te 's  pa ro le  p ra c tic e s , ra th e r than f o r  re te n t io n  o r
re instatem ent o f  c a p ita l punishment. In  the words o f  P.obert G.
C a ldw e ll, a law yer and noted c rim in o lo g is t :

Fo r example, i t  i s  c le a r  th a t the p o s s ib i li t y ’ o f  r e le a s ­
ing dangerous p r is o n e rs  in to  the community could be r e ­
duced by improving the re h a b i l i t a t iv e  f a c i l i t i e s  o f  ou r 
c o rre c t io n a l in s t i tu t io n s  and by strengthening our pardon 
and p a ro le  procedures. An execution , i t  i s  t ru e , a b so lu te ly  
e lim inates th is  p o s s ib i l i t y ;  but since i t  i s  to be p re ­
sc ribed as punishment f o r  a crim e,'one can h a rd ly  m aintain 
th a t in  a given case i t  should be used not so much because 
a c e rta in  o ffe n se  has been committed but because we a re  too 
le n ie n t  and in e f f i c ie n t  in  the ope ra tion  o f  our c o rre c t io n a l 
systems. 2/

Moreover, a b o l i t io n is t s  argue th a t the low ra te  o f  rec id iv ism  among 
pa ro led  murderers in d ic a te s  th a t in  general dangerous p rio on o rs  a re  not 
being re le a sed , and bunt the danger o f  such re le a se s  i s  g re a t ly  
exaggerated.

F in a l ly ,  the a b o l i t io n is t  p o s it io n  on tho a lle g ed  la c k  o f  a s a t is ­
fa c to ry  a lte rn a t iv e  p en a lty  i s  summed up aa fo llow s  by Donal E. J .
1 / Bodau (e d .) ,  op. c i t . , p, 397; soe pp-. 397-39? f o r  s ta te  s t a t i s t ic s .  
2 / Robert G. C a ldw o ll, "Why ic  tho Doath Pena lty  R e ta ined?", The 
Annals (Nov. 1 9 5 2 ), pp. 48-A9. F o r s t a t i s t ic s  nnd a d iscu ssion  o f  the 
a c tu a l leng th  o f  l i f e  3ontencos in  va riou s s ta te s , see S e l l i n ,  The 
Doath P<--'illt v ,  pp. 72 -76 .

v.*M7vy,.'.Vu7'yv 'T*??*’ :W ;y \  rr - r- •;». ..fr< rrr-
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ilacllamara, Dean o f  the Hew York In s t i t u t e  o f  C rim ino logy:
The reco rd  in  a b o l i t io n  ju r i s d ic t io n s ,  some w ithou t the 
death pena lt>  f o r  more than one hundred y e a rs , h jth  in  
the United S ta te s  and ab road , in  which im p ri30P:aent f o r  
inde te rm ina te  o r  s ta ted  terms has -been su b s titu ted  f o r  
the p en a lty  o f  death , i s  a c le a r  dem onstration th a t 
a lt e rn a t iv e  p e n a lt ie s  aso o f  equal o r  g re a te r  p ro te c t iv e  
v a lu e  to s o c ie ty  than i s  c a p ita l punishment. 1/

3 /  Docal E . J .  MacNamara, "Thu Case Against C ap ita l Punishment," 
S o c ia l A ction (A p r i l 1 9 6 1 ) , p„ 1 2 .
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IV . RETRIBUTION VS. VENGEANCE

A b o li t io n is ts  do no t accept the argument th a t c a p ita l punishment 
i s  d e fen s ib le  on the grounds o f  re t r ib u t io n , apa rt from any b e n e fit  i t  
nay a f fo rd  so c ie ty  e ith e r  as a su p e rio r d e te rren t o r as a necessary 
p ro te c tiv e  measure. According to  many.proponents o f  c a p ita l punish­
ment, some c rim in a ls  a re  simply u n f i t  to l i v e ;  they have committed 
ac ts so heinous th a t the on ly  app rop ria te  punishment i s  death. This 
func tion  o f  the death p ena lty  i s  commonly re fe r re d  to on the re to n tio n - 
i s t  s ide as re t r ib u t io n  and on the a b o li t io n iE t  side as vengeance.

A b o li t io n is t s  argue that, the m otivation behind th is  use o f  the 
death pena lty  in  o f  the same o rd e r as tho i r r a t i o n a l i t y  which pro­
voked the c rim in a l to  the a c t fo r  which he- i s  being executed. A rthur 
K o e s t le r  comments;

Yet though easy to  dism iss in  reasoned argument on both 
moral and lo g ic a l grounds, the de s ire  fo r  vengeance has 
deep, unconscious ro o ts  and i s  roused when wo fe o l strong 
ind igna tion  o r  re v u ls io n— whether-the reasoning mind 
approves o r  n o t . This psycho log ica l fa c t  i s  la rg e ly  
ignored in  a b o l i t i o n i s t  propaganda— ye t i t  has to  be 
accepted as a fa c t .  Tne adm ission th a t even confirmed 
a b o li t i o n is t s  a re  no t p ro o f aga in st occasiona l v in d ic ­
t iv e  impulses does not mean th a t such impulses should 
bs le g a l ly  sanctioned by s c c io ty , any more than we ;■ 
sanction some o th e r unpsla tab le  in s t in c ts  o f  ou r b io ­
lo g ic a l in h e rita n c e . Deep in s id e  ‘every c iv i l iz e d  being 
there lu rk s  a t in y  Stone A][e man, .'dangling a club to rob 
and rapo,. and acroaming an eye f o r  an eye. But wo would 
ra th o r mat have th a t l i t t l o  fu r -c la d  f ig u re  d ic ta te  the 
law o f  the la n d . l /
The purpose o f  the c rim in a l law ia  to p rovide p ro te c tion  aga inot

nan'a i r r a t i o n a l i t y  and v io le n c e , not to fu rn ish  a means ol' expressing
i t ,  A bo lit lo r .1  s to  contend tha t tho death p ona lty  i s  a v io la t io n  o f  

A rthu r K o o s t lo r , R e fle c t io n s  or, Han,ring (1 9 5 7 ), p . ICO.

id



Tne b e l i e f  th a t  the death p en a lty  i s  a unique instrum ent 
Tor tne p ro te c t io n  o f  s o c ie ty  aga in st murder ana su p e rio r 
to l i f e  imprisonment in  th is  re sp ec t i s  no t supported by 
any c re d ib lo  evidence now a v a i la b le  to u s .2/

In  the absence o f  "c re d ib le  evidence" th a t the death p en a lty  i s  necessary 
to p ro te c t s o c ie ty , a b o l i t i o n i s t s  argue th a t i t s  o n ly  purpose i s  to sa t­
i s f y  man's d e s ire  f o r  vengeance. The acceptance o f  vengeance as a 
le g it im a te  goa l o f  the c rim in a l law o f  a c iv i l i z e d  o ta to  i s ,  accord ing
to  a b o l i t i o n i s t s ,  n o r a l ly  wrong and p ragm a tic a lly  dangerous.
1 /  Maryland Committee on C ap ita l Punishment, Report (1 9 6 2 ) , p . 2 5 .
2 /  S e l l i n ,  "C ap ita l Punishment,." p . 9 .
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th is  purpose, In  the words o f  Theodore McKeldin, fo rm er Governor 
o f  Maryland:

The fu n c tio n  o f  the c rim in a l law i s  to  p ro te c t  the law - 
ab id ing , no t to  sa te  s o c ie ty 's  lu s t  f o r  revenge. Only 
as a p ro te c to r  o f  the l i v e s  and p rop e rty  o f  honest men 
does i t  deserve the re sp ec t and support o f  honest men.
Kence anyth ing th a t tends to  a ssoc ia te  i t  w ith the idea 
o f  vengeance im pa irs  it s -  d ig n ity  and sub trac ts  from  the 
resp ec t th a t in t e l l i g e n t  peop le accord i t .  Tne argument 
th a t the death p en a lty  i s  needed tb a l l a y  p u b lic  e x c ite ­
ment i s  an argument a g a in s t c a p it a l punishment, n o t in  
i t s  f a v o r .1/
In  summary, then, o f  the c e n t ra l apgiment ag a in s t c a p ita l puniah- . 

n e a t , those who oppose the pena lty  b e lie v e  th a t i t  does n o t d e te r 
would-be m urderers more e f f e c t i v e ly  than l i f e  imprisonment, and th a t 
l i f e  imprisonment i s  a f u l l y  adequate safeguard ag a in s t those who 
have committed murder. In  the words o f  Thorsten S e l l i n :

I
i
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V. THE DEATH PENALTY AND CRIMINAL JUSTICE

A number o f  the argur.ents aga in st c ap ita l punisnment re la te  to  i t a
a lle g ed  in c om p a tib i lity  w ith equ itab le  ard e f f ic ie n t  c r im in a l ju s t ic e .
Tne fo llow in g  statement by H erbert L.- Packer o f  S tan ford  Law Scnool i s
rep re sen ta tiv e  o f  tne op in ion o f  many,, p a r t ic u la r ly  in  the le g a l
p ro fe s s ion , who oppose c a p ita l punishment:

The case f o r  a b o li t io n  re s t s  most secu re ly , I  th in k , on 
pragmatic con s id e ra tion s . Very sim ply, c a p ita l punish­
ment i s  more t ro u b le  than i t  i s  worth. C r ite r ia  f o r  i t s  
even-handed a p p lic a t io n  a re  t o t a l ly  la c l;in g ; i t s  e f fe c t  
on the adm in is tra tion  o f  ju s t ic e  i s  malign and pe rvasive ; 
i t  tilings the law in to  d is repu te , 1/

A. The P o s s ib i l i t y  o f  E r ro r
A major argument in  th is  a rea i s  the danger th a t an innocent man

v a i l  be executed. The Marquis cc- L a faye tte  once sa id , " I  s h a l l ask f o r
tho a b o li t io n  o f  the p en a lty  o f  death u n t i l  I  have the i n f a l l i b i l i t y  o f
human judgment demonstrated to me." 2 /  The argumont remains the some
today. S e l l in  w rite s :

Human ju s t ic e  can never bo i n f a l l i b l e ,  He m atter how 
con sc ien tiou s ly  cou rts ope ra te , there s t i l l  e x is ts  n 
p o s s ib li t y  th a t an innocent person may, due to  o com-, 
b in a tion  o f  circumstances thn'f d e fe a t ju s t ic e ,  be 
sentenced to  death ana even executed. That p o s s ib i l i t y  
i 3 made abunduntly c le a r  when one considers the many 
in stances ir . which innocent persons have bean saved from 
tho extreme pena lty  e ith e r  by the le s t  minute d iscovery  
o f  new evidence o r  by a commutation fo llow ed , perhaps 
a f t e r  many yoaro  in  p r is o n , by the ’ d iscovery  o f  the 
r e a l c r im in a l. . j/
In  The Death Pena lty  in  America. Bedau ab s tra c ts  "seven ty -fou r cases

occu rring  In  the United S ta tes since 1893 , in  which a w rongfu l conviction 
1 /  Packer, on. c l t . , p . A l l .
2 /  Quoted by Otto P o lia k , ^Tho E rro rs  o f  J u s t ic e ,"  T!io Anna In  (Hov. 1952 ), 
p. 115 .
2/ S e l l i n ,  Tho f-oath p e n a lty , p , 63.
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ot" c r im in a l homicr.de has been a lle g ed  and, in  most cases, proved beyond
d o u b t ." ! /  These cases re su lte d  in  the fo llo v in g '-p o n A lt ie s jS /

Death sentence executed...................    8
Death sentence no t executed..............22
L i fe  sentence................................   30
Loss than l i f e  sentence................ . . . 1 0
C onv ic tion  a ve rte d ................................   3

T o ta l 7Z

Bedau comments th a t w h ile  th e re  i s  some doubt whether th9 r ig h t  men
executed were innocen t, "no doubt, however, a ttaches to  the fa c t  th a t
n e a r ly  two dozen men hove been sentenced to death f o r  crimes they
demonstrab ly d id no t commit."^' lie a ls o  p o in ts  ou t that, 11 o f  the 30
l i f e  sentences occu rred in  a b o li t io n  s ta te s .

Had the death p en a lty  not been abo lished  in  these s ta te s , 
i t  i s  l i k e l y  th a t a t  le a s t  some o f  these e leven men would 
have rece ived  e death sentence and been executed .ij.
Seve ra l governors who have hud to make thu f i n a l  d e c is ion s  on execu­

t io n s  have been p a r t ic u la r ly  emphatic about the r e a l i t y  and se riou sness 
o f  the danger o f  executing the i'lnocnn t. Both Governor Edmund Brown 
o f  C a li fo rn ia ^ /  and Michael V. D iS a lle , fo m r .-  Governor o f  O h io ,^  re ­
count in c id en ts  which i l lu s t r a t e  th is  danger. Bedau po in ts  «ut th a t , 
rep u te d ly , the S ta te s  o f  Maine, Rhode Is la n d , and W isconsin abo lished
the daath p e n a lty  du ring th is  cen tury because o f  the hanging c f  innocent

7 /men.-7

1/ Bedau ( o d . ) ,  o d .  c i t . . p. 436 ; see pp. 4 3a -4 1>2 .
2 /  X M d ., p . 438 .
2/ I ^ d . .  p . 440 .
U  Ih id . ,  p . 438 .

Brown, og . c i t . ,  p . 6 . 
y  D iS o i le , op, c i t . ,  p . 6 .
2/ Bedau ( e d . j ,  og . c i t . .  p . / ' ’T.
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B. In eq u a lity  o f  A pp lica tion
Opponents o f  the death p ena lty  a re  u n iv e rsa l in  th e i r  denuncia­

t io n  o f  the in ju s t ic e  v i th  which th is  pena lty  ic  en forced . Mr. Bedau 
speaks fo r  a b o l i t io n is t s  in  General in  h is  comment th a t , "The whole 
p a tte rn  c f  treatment o f  c a p ita l conv ic tions by the h igher cou rts 
seems devoid o f  rhyme o r  reason .

A b o li t io n is ts  charge th a t r a c ia l p re ju d ic e , p a r t ic u la r ly  aga in st 
lie g ro c s jis  a m ajor fa c to r  in  the unequal a p p lic a tio n  o f  the death 
p en a lty . They c ite  p a r t ic u la r ly  s t a t i s t ic s  on executior.3 f o r  raj»e. 
Tne Federa l Bureau o f  P r ison s , in  i t s  19°5 n a t io n a l p r is o n e r s t a t is ­
t ic s  b u l le t in  on executions, in d ic a te s  th a t during the pe riod  1930- 
1 9 u i, n ine -ten ths o f  a l l  executions f o r  pape have been o f  nun-white 
i i a le s ,^  On th is  su b je c t , Bedau notes:

. . . a s  R a tion a l P r ison e r S t a t is t ic s  shows, o f  the nineteen 
ju r is d ic t io n s  tnn t have executed men fo r  rape since 1930 , 
a th ird  o f  them have executed on ly  Negroes. In  those s ix  
s ta te s , the very ex istence o f  rape as a crime w ith an 
op tio n a l death p ena lty  i s ,  in  the l i g h t  o f  the way i t  has 
been used, strong  evidence o f  an o r ig in a l in te n t  to d is ­
crim inate ag a in s t non -w h ites . This was p robab ly  the pur­
pose behind the d ec is ion  in  Tennessee in  1915 to a b o lish  
c a p ita l punishment f o r  murder and tre a son , but to  re ta in  
i t  f c r  ra p e .2/
According to a b o l i t i o n i s t s ,  a second fa c to r  in  the in equ itab le  

use o f  the death p en a lty  i s  r e f le c te d  in 'th e  fa c t  th a t v i th  few 
exceptions, i t  i s  the "peer and fr ie n d le s s "  who a re  executed. Be­
cause o f  the very  natu re o f  ou r law cou rts , the d iffe re n c e  between 
l i f e  and death i s  fre q u e n t ly  determined by the a b i l i t y  o f  tha 
accused to  p rov ide h im se lf w ith s k i l le d  le g a l counse l. Former

i i  i n t o  n nn.1 /  Bedau ( e d . ) ,  op. c i t . ,  p. 410 . i  Am

%?.T— v .v  ' 'T.rrv--*'— r— - v  •
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Governor P iS a l le  u r l t e a :

;*— 1
Mi W
si

I  have never seen a person o f  means go to the c h a ir .
I t  i s  the w e ll-h e e le d  gangster, the p ro fe s s io n a l 
k i l l e r  who can a f f o r d  the best le g a l t a le n t  to defend 
him, who ge ts o f f  w ith a le s s e r  sentence. I t  i s  the! 
poo r, the i l l i t e r a t e ,  the u n d e rp riv ile g ed , the member 
o f  the m in o rity  group— the man who .because he i s  w ith­
ou t means i s  defended by a cou rt-appo in ted  a tto rn e y—  
who becomes s o c ie ty 's  b lood  s a c r i f i c e .

The cou rt-appo in ted  d e fe n d e r ,. d i l ig e n t  though he 
may be, i s  always handicapped. Sometimes he i s  in ep t—
the re  i s  no c r i t e r i o n  o f  experience in  c rim in a l law to
guide a c ou rt appointm ent — and always he la c k s  the
s t a f f  and funds a v a i la b le  to  the p ro secu tion . W ithout
funds and pe rsonne l to in v e s t ig a te  the background o f  pj
ju r o r s  and w itnesses, to  check a l i b i s  and examine the 
evidence b e fo re  t r i a l ,  the cou rt-appo in ted  a tto rn ey  and 
hi.s c l ie n t  have two s t r ik e s  ag a in s t them b e fo re  they 
even en te r a p i e a . l /  *
A b o li t io n is t s  argue th a t the in e q u a li t ie s  in vo lved  in  the a c tu a l

U 3 e  o f  the death p en a lty  undermine the ju s t i f i c a t i o n  o f  i t  on the
bas is  o f  the p ro te c t io n  i t  may o f f e r  s o c ie ty . They m ain ta in  the
fa c t s  in d ic a te  th a t , f a r  from  se rv ing  a “r a t io n a l ,  le g it im a te  purpose, jjj
the death p en a lty  i 3 an instrum ent o f  c la s s  and r a c ia l  p re ju d ic e  and
a t e s t  o f  expensive le g a l  in genu ity .

A b o li t io n i s t  argue fu r t h e r  th a t  th e - way in  which the death p en a lty
i s  a c t u a l ly  used com p le te ly  in v a lid a te s  ‘any p o s s ib le  cbfense o f  i t  on
the grounds o f  s o c ie ty 's  r ig h t  to  r e t r ib u t io n . Thoy s ta te  f o r  in s tan ce ,
th a t i t  i s  d i f f i c u l t  to  defend the p o s it io n  th a t Negro r a p is t s  m e r it
dea th .w h ile  white r a p is t s ,  f o r  the most p a r t ,  do n o t . S e l l i n  comments:

*

. . . I f  I  were an adheren t o f  the view o f  re tribu tive#  
ju s t i c e ,  I  n ig h t— i f  my emotions d id  not dep rive  me o f  
my reason— wish to  f in d  ou t i f  r e t r ib u t iv e  ju s t ic e  i s  
e f f i c i e n t ly  and p ro p e r ly  a d m in is te re d , . . .
I f  o n ly  about U p e rcen t o f  those who a c tu a l ly  commit 
murders in  the f i r s t  degree [a re  o x jc u te d ], a f ig u re

 based on what  ve c on se rv a t iv e ly  estim ate  to  be the
'  j  *  mm* n r w .n  . |£
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nwnber o f  c a p ita l murders committed annua lly  in  the 
United S ta tes and the accurate knowledge we have o f  
the number o f  executions, i t  i s  obvious th a t , what­
ever the elements may be th a t produce the a t t r i t i o n ,  
r e t r ib u t io n  i s  but r a r e ly  achieved ’ and in  no equi­
tab le  manner. T he re fo re , ju s t  as the death pena lty  
has proved to f a i l  as a sp ec ia l means o f  s o c ia l 
p ro te c tio n , no i t  has fa i le d  as an-instrument o f  
r e t r ib u t iv e  ju s t i c e ,1/

C. The Adm in istra tion o f  C rim inal Ju stice
A b o li t io n is ts  contend th a t the existence o f  the death pena lty  has 

n bad e f fe c t  on tne adm in is tra tio n  o f  c rim ina l ju s t ic e .  This po in t o f  
view i s  sinned up as fo llow s  in  the re p o rt o f  the F lo r id a  Spec ia l Com­
m ission fo r  tho Study o f  the A b o lit io n  o f  I»euth Pena lty  in  C ap ita l 
Cases:

Vnen the l i f e  o f  an accused person is  a t  stake , i t  ic  
more d i f f i c u l t  * nd takes lon ge r to ’ impanel ju r ie s  be­
cause p rospec tive  ju r o r s  d is l ik e  such cases and a re  
fre q u en tly  d is q u n li f ie d  because they do not b e lie ve  
in  the death p e m lty . T r ia ls  beconle longe r ano i,u>re 
expensive and emotions a re  e s p e c ia l ly  l i k e ly  tc con­
fu se the is su e s . Indeed, the g u i lty  person i s  more 
l i k e ly  to escape punishment a lto g e th e r bocause o f  tho 
re luc tance o f  the ju ry  to convict ana thereby make the 
death p ena lty  a p o s s ib i l i t y .  Appeals a re  more l i k e ly  
to r e s u lt  in  r e v e rs a ls , and tikis brings on new ana 
equ a lly  expensive t r i a l s .  More arh o f  the op in ion  
tha t the re  would be many conv ic tions f o r  what a re  now 
c a p ita l crimes i f  l i f e  imprisonment rep laced execu tion .2/
Tne issue  o f  the d isp rop o rtion a te  amount o f  time invo lved in  c ap ita l

cases was the sub jec t o f  a study conductod in  1961 by the American Ear
Foundation, the resea rch  branch o f  tho American Bar A ssoc ia tion . The
Foundation concluded th a t chat the long de lays in  c a p i t a l - t r i a ls  and in
the ca rry in g  ou t o f  death sentances weakened pub lic  confidence in  the
ln v .^  The study was prompted by the C ary l Chessman case, which began 
l / s c l i i n ,  "C ap ita l Punishment," op. c i t . . p. 1 0 .
2 /  F lo r id a  Spec ia l Commission fo r  the Study o f  the A b o lit io n  o f  Death 
■D-r.c.1 -hv- 4n Hnrrt t n l  Hanna. RflDort (1 9 6 5 ) . P . 26 ,
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in  June 19AS and ended w ith h i a execution  on May 2 , I9 6 0 . A b o li t io n is t s  
argue th a t , w h ile  t h is  case i s  an extreme, i t  i s  no t an anomaly. In  
1957 , two p r is o n e rs  were executed in  C a li fo rn ia  a f t e r  seven yea rs  o f  
appea ls and t r i a l s .

As the re p o r t  o f  the F lo r id a  S p ec ia l Commission in d ic a te s , another 
m ajor o b je c t io n  in  th is  a rea  i s  th a t t h e  emotion aroused by the 
sp ec tac le  o f  a man f ig h t in g  f o r  h is  l i f e  i s  no t compatib le w ith the 
ju s t  and r a t io n a l a dm in is t ra t io n  o f  the law . Governor Edmund G. Brown 
o f  C - l i f o r n ia  has r e fe r r e d  to  the c a p ita l t r i a l  as "ou r modern equiv­
a le n t  o f  the Roman C ir c u s ." ^  Tne e f f e c t  o f  th is  amotion on the t r i a l  
i t s o l f  i s  seen by many eminent law yers to  be d e p lo ra b le . Mr. Ju s t ic e  
F ra n k fu r te r , in  h is  appearance as a w itness b e fo re  the B r i t i s h  Roya l 
Commission, sa id :

VJhen l i f e  i s  a t  hazard in  a t r i c l ,  i t  s e n sa tio n a lis e s  
tho whole th in g  a lm ost u nw itt in g ly ; the e f fe c t  on 
ju r i e s ,  the b a r , the p u b lic , the ju d ic ia r y ,  I  regard 
as v e ry  bad. I  th ink  s c i e n t i f i c a l ly  the cla im  o f  
de te rrence i s  r,o t worth much. Whatever p ro o f there  
may be in  my judgment does not outweigh the social, lo s s  
due to  the in h e re n t sen sa tion a lism  o f  a t r i a l  f o r  l i f e . 2/
The ro te n t io n in t  response to  th is  category o f  arguments i s  th a t 

they in d ic a te  the need f o r  le g a l  re fo rm , n o t the a b o li t io n  o f  c a p ita l 
pun ishm en t." Thone opposed to the death p en a lty  re p ly  th a t  recom­
mending le g a l re fo rm  i s  no answer un le ss  r c te n t io n is t s  a re , to  quote 
H erbe rt L. Packer, "p repared to propose the s o lu t io n  th a t baa co 
f a r  eluded a l l  s tuden ts o f  the subject.'"-'*/ In  fa c t ,  many a ty  - i t i o n i s t s
argue th a t the death p en a lty  ie  a m a jo r fa c t o r  opera;. —«t the
1 /  Browa, op . c i t . .  p . 5 .
2 /  Quoted by R ichard  C. D onne lly ,
Record . Aug. 2 1 , I9 6 0 , p . A6285.
2 /  See below , pageB 6 1 -6 5 .

1/ Browa, op . c i t . .  p . 5 .
2j Quoted by R ichard  C. D onne lly , "C ap ita l Puniohrasn^'U . .n . ren s ion a l

—j  a. _  / n
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re form  o f  ou r c rim in a l law . The la t e  P ro fe s so r Sam Bass Warner o f  
Harvard Lav School sa id  th a t "the existence o f  the death p ena lty  f o r  
f i r s t  degree murder i s  one o f  tne p r in c ip a l reasons, i f  n o t the main 
reason , why i t  i s  extrem ely d i f f i c u l t  to .g e t  judges and le g is la t o r s  
to re ” ve p rocedu ra l barnac les from  our la w ." i /  Dr. Sheldon Glueck, 
a p rocesso r a t  Harvard Law School and an eminent s o c io lo g is t , comments 
th a t the death p ena lty  "b edev ils  the adm in istra tion  o f  c rim in a l 
ju s t ic e  a l l  the way down the l in e  and is .'th e  stumbling b lock  in  the 
path o f genera l re fo rm . " * /

D. Tcchm c n l l t i c r  o f  the l aw
Ir . the m a jo r ity  o f  ju r is d ic t io n s  which re ta in  c a p ita l punishment, 

a person convicted o f  murder can on ly  bo.sentenced to death i f  he i s  
found to be le g a l ly  sane and g u i lty  o f  nu rder in  the f i r s t  degree.
A number o f  eminent law yers have argued tha t many o f  the abuses sur­
rounding the death p en a lty  stem d i re c t ly  from the inadequacy o f  the 
le g a l d e f in it io n  o f  s a n ity  and the vagueness o f  whnt H erbert Ehrmann
re fe r s  to as the "m etaphysical" d is t in c t io n  between f i r s t  and second 

3/degree murder."
Mr. Ju s t ic e  Cardoso commented as fo llow s  on the d is t in c t io n  between

f i r s t  and second degree murder:
I  th ink the d is t in c t io n  i s  much too.vague to  be continued 
in  our la w , . . ,  Tne s ta tu te  i s  framed a long the l in e s  o f  a 
d e fe c tiv e  and un rea l p s y c h o lo g y .. . . The present d is t in c ­
t io n  i s  so obscure th a t no ju r y  hearing i t  f o r  the f i r s t  
time can fa i r l y  be expected to  a s s im ila te  and understand

1 /  Quoted by Herbert B. Ehrmann, "The Death P ena lty  and the Adm inistration 
o f  Ju s tic e " (1 9 5 2 ) , in  Bedau ( e d . ) ,  oo . c i t . ,  p. 433 .
2 / Qucted by James A. M cCafforty , "Major Trends in  tho Ubo o f  C ap ita l 
Punishment," Fede ra l P roba tion  (September 1 961 ), p. 21 .
2/Ehrmann, op. c i t . . p . A2V. F o r a d iscussion  o f  the d is t in c t io n  
 ---------------*'•' — +  «••»«* • • w . n n  d n o r # «  murder and i t s  h i s t o r ic a l development,
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i t ,  I  an no t a t  a l l  sure th a t I  understand i t  m yse lf 
a f t e r  t ry in g  to app ly  i t  f o r  many yea rs  and a f t e r  d i l i ­
gent study o f  vha t has been w r it te n  in  the books. Upon 
the b a s is  o f  th is  f in e  d is t in c t io n  w ith i t s  m ys tify in g  
psycho logy , sco re s  o f  men have gone to t h e i r  d ea th s .1 /

P ro fe s s o r  Packer o f  S tan fo rd  Law S ch oo l'p o in ts  ou t t h a t  the a r b i t r a r i ­
ness wi wS which the death p en a lty  i s  used i s  d i r e c t ly  r e la te d  to the 
la c k  o f  guidance a f fo rd e d  by the law  in  th is  a rea :

A l l  students o f  the su b jec t agree th a t the grad ing o f  
murder in to  deg rees, c h a ra c te r is t ic  o f  most American 
pena l codes, i s  h o p e le s s ly  in e p t . T ac it re c o g n it io n  
th a t th is  i s  so u n d e r lie s  tne fa c t  th a t in  nose j u r i s -  fc;
d ic t io n s  the grad ing o f  murder has been re in fo rc e d  by 
c on fe rr in g  d is c re t io n  cn the ju r y  to  decide whether p e r­
sons conv ic ted  o f  f i r s t  degree murder s h a l l  be executed 
o r  im prisoned . Tne r e s u lt  i s  th a t in  p ra c tic e  the a e le c -  j ' 3
t io n  o f  these to be executed i s  the r e s u lt  o f  a rb i t r a ry *  3
whimsical ar.d uninformed cho ice . At t h is  most c ru c ia l _ j .:
p o in t in  the a dm in is t ra t io n  o f  even-handed ju s t i c e ,  law  
abd ica tes com p le te ly . Tne cnoice o f  l i f e  o r  death 
r e f le c t s  m ain ly  the s t r a in s  and ten s ion s  o f  o u r  s o c ie ty ,
most n o ta b ly  in  the Southern s ta te s , bu t throughout the
country  as w e l l .2/
The stand taken by a b o l i t i o n i s t s  on the is su e  o f  le g a l s a n ity  in  

c a p ita l t r i a l s  cen te rs  around t h e i r  o b je c t io n  to  the M*llaghten R u le , 
tiie  t e s t  o f  s a n ity  in  most ju r i s d ic t io n s .  This r u le  i s  baBed on a 
d ec is io n  handed clown in  1813 and s t a t 33 , in  essence, th a t  a person 
i s  le g a l ly  sane i f ,  a t  the time o f  the commission o f  l i i s  crim e, he 
was capable o f  d is t in g u ish in g  between r ig h t  and wrong. The a b o l i ­
t i o n i s t  view o f  tho e f f e c t  o f  t h i s  ru lin g  on c r im in a l ju s t ic e  i s  
summed up as fo llo w s  in  the re p o r t  o f  the F lo r id a  S p e c ia l Commission:

Many fo c i  th a t the death p e n a lty  makes the is su e  o f  in s a a ity  
a s  a defense to  a charge o f  c a p ita l crime a th o rn  in  the 
s id e  o f  the a d m in is t ra t io n  o f  c rim in a l ju s t i c e .  In s a n ity
o.T the accused i s  o f te n  in  is s u e , bu t the I r w ' s  t e s t  o f  
a b i l i t y  to  d is t in g u is h  between r ig h t  and wrong to  bard

1 /  C uote i by Ehrmann, £2* c* t «■ P* 429.' .* /  Packer, op . t i t . ,  p . l l l l ^  • :a
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to app ly  because modern medicine does not even recognize 
th is  type o f  " in s a n ity "  as a c l in ic a l e n t i ty . As a re ­
s u lt ,  the expe rt medical witnesses, o fte n  t e s t i f y  th a t the 
accused i s  s u f fe r in g  from mental d isease , but then the 
judge t e l l s  the ju r y ,  in  e f fe c t ,  th a t th is  i s  not the 
" in san ity " recogn ized by the cx in in a i la w . l /

A prominent San F ranc isco  p s y c h ia t r is t . Dr. Bernard L. Diamond, t e s t i f i e d
b e fo re  the C a li fo rn ia  L e g is la t iv e  Subcommittee on Cap ita l Punishment
tha t "Only a d r iv e lin g  id io t  has no conception o f  r ig h t  and wrong."
He went on to  desc ribe  the consequences o f  the M'Naghten ru le  as
fo llow s :

In  summary,.then, m an y ,"p a rt ic u la r ly  in  the ’ a l  p ro fe s s io n ,
argue th a t our p resen t I * ’.;* nn who s h a l l and s h a l l not be sentenced to
death a re  inadequate. Furtherm ore, i t  it , "rgued tha t these law s,
p a r t ic u la r ly  w ith regards to the issue  o f  le g a l s a n ity , a re  e s s e n t ia l ly
in acce ss ib le  to  re fo rm  w ith in  the. framework o f  the law as i t  now stands.
In  the op in ion  o f  many, i t  i s  no acc iden t th a t the law re la t in g  to
c a p ita l punishment has no t been reformed a long  the l in e s  o f  a more
r e a l i s t i c  view o f  psycho logy. This would mean opening the doors to
a d e te rm in is t ic  viow o f  in d iv id u a l r e s p o n s ib i l i t y  which i s  e s s e n t ia l ly
incom patib le w ith the assumptions underly ing  ou r system o f  law , A rthur
K o e s t le r  wr i te s  i n h i3 book, R e fle c t io n s  on Hanging;
1 /  F lo r id a  Sp ec ia l Commission, on. c i t . ,  p . 26 .
2 /  Quoted by Eugene B. B lo ck , And tfov God Have Morey.(1 9 62 ), p» 80 .
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The r e s u lt  i s  th a t a given p s y c h ia t r is t  w i l l  answer, 
as to the knowledge c f . r i g h t  and wrong, on the p a rt
o f  an accused person , in  accordance w ith h is  own i .
p re ju d ice s , o r  (worse y c - ) with the wishes o f  the L i
side th a t h ire d  him. The conclusion i s ,  th e re fo re , 1 m-
ur.escapable th a t the r ig h t  and wrong te s t  s a t i s f ie s  
the requirements o f  n e ith e r psychology nor medicine,^ 
n o r, indeed, o f  the law i t s e l f . 2/

M
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^ n  reason  why the law  re la t in g  to  c a p ita l punishment 
canrxot be refo rm ed i s  b a s ic a l ly  s im p le . I t  coiild o n ly  
be reform ed a t  the p r ic e  o f  undermining the concept o f  
c rim in a l r e s p o n s ib i l i t y  by such d e te rm in is t ic  n o tion s  
as " i r r e s i s t i b l e  im pu lse" o r  "d im inished r e s p o n s ib i l i t y "—  
th a t  i s ,  bv nakin.T determ inism s ta tu to ry , as i t  were.
Th is n e c e s s ity  does n o t a r is e  in  the case o f  o th e r 
o f fe n s e s , because the sentence i s  e l a s t i c . . , .  To sum up.
The d e fic ie n c ie s  o f  the c a p ita l law  a re  ir rem ed iab le  
because the a e a th -p en a lty  i s  based on a p h i lo s o p h ic a l 
concept- o f  c r im in a l r e s p o n s ib i l i t y  which does not adm it 
the compromises w ith the d e te rm in is t view p ra c tic ed  in  
o th e r c o u rts . Regarding a l l  o th e r o f fe n c e s , the adm ini­
s t r a t io n  o f  the law  i s  e la s t i c ;  the d e a th -p en a lty , by i t 3  
n a tu re , exc ludes g rad ings o f  c u lp a b i l i t y .  This r i g i d i t y  
.and f i n a l i t y ,  which i s  the v e ry  essence o f  the c a p ita l 
la v ,  i s  a t  the same time the reason o f  i t s  a t t ra c t iv e n e s s  
and s i'n b o lic  v a lu e  f o r  the a n t i-p ro g re s s iv e  fo rc e s  in  
soc ie tv -,1/

f #
Fu rtherm ore , a b o l i t i o n i s t s  argue th a t i t  i s  e s s e n t ia l ly  im possib le

to  determ ine tue degree tn which an in d iv id u a l i s  re sp on s ib le  f o r  h is
b eh av io r w ith s u f f i c i e n t  c e r ta in ty  to bae® a l i f e  and death d ec is io n
on i t . .  K c - js t le r  comments on' t h is  p o in t :

Yet oven by re v o lu t io n iz in g  the ba s ic  concepts o f  Common 
Law f o r  the  s o le  pu rpo rs o f  making c a p it a l law  a l i t t l e  

—" la s s  b a rb a r ic , i t s  s e lf - c o n t r a d ic t io n s  would remain.
Since the f r o n t i e r s  between " re sp on s ib le "  and " i r r e s p o n s ib le "  
a rc  f lu d ,  p ro b lem a tic a l and b e d e v ille d  by m etaphysica l 
prob lem s, any draw ing c f  the l i n e  by le g a l  d e f in i t io n  would oe a r b i t r a l .  And s ince  i t  i s  im poss ib le  to  d e fin e  when a 
nan acted  f r e e ly  and ought to d ie , o r  when he acted under 
compulsion and ought to  l i v e ,  the o n ly  s o lu t io n  i s  to 
b rin g  c a p i t a l law  in to  l i n e  w ith the rem ain ing body o f  the 
Common law  by e lim in a t in g  the unique, f ix e d , a l l - o r - n o th in g  
p e n a lty  which adm its o f  no g ra d a t io n s .2/

A b o li t i o n i s t s  tend to  see the d i f f i c u l t y  o f  determ in ing in d iv id u a l
r e s p o n s ib i l i t y  as r e le v a n t  o n ly  to tho death p e n a lty , n o t to  le s s e r
sen tences, o r  to  peno logy in  g en e ra l. Many r e t e n t io n is t s  reg a rd
a b o li t i o n  o f  cap jtn .1 punishment as a t r?  'aaph f o r  the view th a t  
1/ A rthu r K o e n t le r , R e f le c t io n s  on Hanging (1 9 5 7 ) ,  pp. 1 02 -104 .
2/ I b i d . .  p . ion.
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c rim in a l behavior i s  an i l ln e s s  which should be cu red ,.n o t punithed—
a step in  the t r a n s i t io n , prophesied by Jacque3 Barsun, from law
to  s o c ia l w o rk .i/  A b o li t io n is ts  argue tha t p re c is e ly  the opposite
i s  t ru e , th a t i t  i s  the existence o f  the death p ena lty  which has
fo rc ed  c rim in a l ju s t ic e  to  become embroiled in  the issue  o f  p sycho log ica l
determ inism , packer w rite s :

But w ha t...h a s  been p r im a r i ly  responsib le  f o r  the 
extrem ist p o s it io n  th a t c rim ina ls  should a l l  be 
regarded as s ic k  ra th e r than bad? Demonstrably, 
i t  has been c a p ita l punishment. This i s  the spur 
and th is  i s  the r a l ly in g  p o in t f o r  the a tta ck  upon 
law . The polem ic b a t t le  th a t has e n lis te d  so much 
p sy c h ia tr ic  t a le n t  has been waged a lm ost e n t i r e ly  
v i th  re fe ren ce  to  c a p ita l punishment. I t  i s  in  the
murder t r i a l  th a t the issue o f  the extent to which
the mental cond ition  o f  the defendant should excuse 
o r  m itig a te  has bean most o ften  ana most acrim on ious ly  
l i t i g a t e d .  As Ch ief Ju s tic e  Weintraub o f  N .J . sa id :
"Fo r a l l  p ra c t ic a l purposes the f u r o r . . . i s  confined 
to  the d isp o s it io n  o f  o ffend e rs  convicted o f  murder.
I t  i s  the death p en a lty  th a t sparkJ the q u a r r e l . "2/

1 /  Jacques Barzun, " In  Favor o f  C an ita l Punishment" (1 9 6 2 ) , in  Bedau 
( e d . ) ,  op. c i t . ,  p. 157 . See page 57 below.
2 /  Packer, o p . c i t . . p . 442 .
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V . THE RELIGIOUS ARGUMENT

Many P ro te s ta n t churches have taken an o f f i c i a l  stand ag a in s t
c a p it a l punishment. W hile the Roman C a th o lic  Church has n o t taxen
a stand on e ith e r  s id e , accord ing to  the re c en t U.N. study i t  haB in
re c an t yea rs  been moving more towards the view th a t the death p en a lty
shou ld be a b o lis h e d .^  Most Jewish o rg an iza tio n s  a re  o f f i c i a l l y
opposed to  the death p e n a lty .

The r e l ig io u s  argument ag a in s t the death p en a lty  g e n e ra lly
cen te rs  around the b e l i e f  th a t even s in fu l men a re  the o b je c ts  c f
Cod's redemptive lo v e , and th a t vengeance belongs to  God, n o t man.
In  the words o f  B ishop John Wesley Lord o f  the Washington, D. CL.
Conference o f  the M ethod ist Church:

A. C h ris t ia n  view o f  punishment must lo o k  beyond co rrec ­
t io n  to  redemption . I t  i 3 ou r C h ris t ia n  fa i t h  th a t 
redemption by the grace o f  God i s  open to every  rep on t- 

•aat. s in r .e r , and th a t  i t  i s  the duty o f  every C h ris t ia n  
to b rin g  to o th e rs  by every a v a i la b le  means the 
cha llenge  and opp o rtu n ity  o f  e ew and b e t te r  l i f e .
V/e b e lie v e  th a t under these c ircxnstances o n ly  God 
has the r ig h t  to  term inata  l i f e . 2/

S im i la r ly ,  the fo llo w in g  re s o lu t io n  was adopted in  1958 a t  th e  General 
Convention o f  the E p iscop a l Church;

Inaanucn as the in d i \ id u a l l i f e  i s  o f  i n f i n i t o  worth in  
tho s ig h t o f  A lm ighty God; and

Whereas the tak in g  o f  human l i f e  f a l l s  w ith in  '' i
prov idence o f  A lm ighty God and n o t w ith in  the r ig h  ?
man; The re fo re  be i t  R eso lved , That the General Conven­
t io n  goes on re c o rd  as opposed to  c a p it a l punishment.2/
The B ib le  i s  used by both a ides in  the c a p ita l punislanent con trove rsy .

A b o li t io n is t s  c i te  Romans, X I I ,  1 7 , in  which Pau l says:
l /  United N ations , op . c i t . , p . 6l*.
2 /  Maryland Committee, op . c i t . ,  p . 21*.
2 /  Quoted by F lo r id a  S p e c ia l Commission, op . p i t . , p . 21*.
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Recompense to  no nan e v i l  f o r  e v i l . . . .avenge not your­
s e lv e s , bu+ ra th e r g ive p lace unto wrath: f o r  i t  i s  
w ritte n , Vengeance i s  mine; I  w i l l  repay, s a ith  the Lord,

In  the Old Testament, they p o in t , f i r s t ,  to  the fa c t  th a t Cain was not
put to  death (Genesis IV , 1 5 ) ,  and to the a d ju ra t io n  in  L e v it ic u s , XIX, 18:

Thou sh a lt  not avenge, nor bear eny grudge aga in st the 
ch ild ren  o f  they peop le , but thou sh a lt  lo v e  thy neighbor 
as th y s e lf :  I  au the Lord.
More g e n e ra lly , those opposed to c a p ita l punishment f o r  re lig io u s  

reasons argue th a t the whole C h ris tian  concept o f  lo v e  and redemption 
as presented in  the Now Testament runs counter to  use o f  the death 
p en a lty  in  a system o f  ju s t ic o . I i .  support o f  t h is ,  they r e f e r  
s p e c i f ic a l ly  to the Sermon on the foun t ( e .g . ,  Matthew V, U*\ and 
to Luke V I, 35.

In  add ition  to tho Old and New Testaments, a b o l i t io n is t s  quote 
S t . Augustine in  opp os it ion  "to c a p ita l punishment. The fo llow in g  
passage i s  from a p lea  shat some Iw n a t is ts , e h e re t ic  A frican  secrt, 
who had confessed to  the heinous murder o f  C h ris tia n a , be spared the 
death pena lty :

Vo do not wish to have the the su ffe r in g s  o f  the se rvan ts 
o f  Cod avenged by the in f l i c t i o n  o f  p re c is e ly  s im ila r  
in ju r ie s  in  the way c f  r e t a lia t io n .  Not, o f  cou rse , th a t 
we ob je c t to the removal from these wicked men o f  the 
l i b e r t y  to p e rp e tra te  fu r th e r  crimes, but our d e s ire  i s  
ra th e r  th a t ju s t ic e  be s a t is f ie d  w ithout the tak ing  o f  th e i r  
l i v e s  o r the maiming o f  t h e i r  bodies in  any p a r t ic u la r ;  
and th a t, by such coerc ive  measures as may be in  accord­
ance with the law s, they bo drawn away from th e ir  insane 
fre n sy  to the qu ie tness o f  men in  t h o i r  sound judgmont, 
o r  compelled to  give up m ischievsus v io lo n co  and bstake 
themselves to  somo u se fu l la b o u r . ] /

] /  Quoted by K o e s t lo r , 02. c i t . . p . 100.
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V I I .  PUBLIC OPINION

The fo u r most rec en t C a llup  P o l l  surveys in d ic a te  a steady decrease 
o f  p u b lic  support f o r  the death p en a lty . I n  each case, the qu estion  asked 
was,. "Are you in  fa v o r  o f  the death p en a lty  f o r  persons convicted o f  
murder?" The re s u lt s  o f  the fo u r  p o l ls  a re  shown b e lo v :^ /

1966 1965 I9 6 0 1953
Yes *42 *45 *51 *63
No 47 43 36 25
No Opinion 11 12 13 7

The waning p u b lic  support f o r  the death p en a lty  i s  re f le c te d  on
tne s ta te  le v e l  by the fa c t  th a t in  1965 a lone  fo u r  s ta te s  abo lished

2 /i t .  On the fe d e ra l l e v e l ,  1965 saw the Ju s t ic e  Department's break 
v i t h  i t s  p rev iou s o f f i c i e l  p o s t io n  o f  n e u t r a li t y  on the is s u e . Deputy 
A tto rn ey  General Ramsey 3 . C la rk  w rote in  a l e t t e r  to  the House D is t r i c t  
Commit. t,ee:

Vic fa v o r the a b o l i t i o n  o f  the death p e n a l t y . . . .
Th is n a tion  i s  too g re a t in  i t s  resou rces and 
too good in  i t s  purposes to  engage in  the l i g h t  
c f  p re sen t understand ing in  the d e lib e ra te  tak in g  
o f  human l i f e  as e ith e r  a punishment o r  a d e te rre n t 
to  domestic crim e.

A number o f  s o c io lo g is t s  have commented on the ex ten t to  which tho
re te n t io n  o r  a b o l i t io n  o f  c a p i t a l punishment depends on the p u b lie
a t t i t u d e  toward i t , ^ /  and have p red ic ted  th a t  the cu rre n t trend  o f
in c re a s in g  o p p o s it io n  w i l l  cu lm inate in  the a b o li t io n  o f  the death
p en a lty  in  th is  coun try , a t  least In practice i f  ro t  in law. A fte r i temiz ing
1/ Via chi.-:--.or. P o s t . J u ly  2 , 1966 , p. A3.
I'J Iowa and Viest V irg in ia  ab o lish ed  i t  com p le te ly ; New York and 
Vermont abo lish ed  i t  except f o r  sp e c ia l crimes ( e . g . ,  k i l l i n g  c 
policeman a c t in g  in. the l i n e  o f  d u t y ) ,

New York Timer.. J u ly  2 4 , 1965 , p . 1 .
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va riou s fa c to rs  th a t have con tributed to the d ec lin e  o f  pub lic  support,
S e l l i n  concludes th a t :

. . . i t  i s  not d i f f i c u l t  to  exp la in  the rap id  downward 
trend in  the number o f  executions annua lly  from a 
high u f  199 in  1935 to  57 in  19cO. And th is  trend 
i s  l i k e l y  to con tinue, b a rrin g  unforeseen s o c ia l 
c r is e s , u n t i l  executions w i l l  become a much g rea te r 
r a r i t y  than today and w i l l  u lt im a te ly  be abandoned.1/

r:nere wore seven executions in  1965, an a l l - t im e  low in  the h is to ry  o f
th is  country,
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SECTION 2

IN' FAVOR Or CAPITAL PUinSHMZNT

I .  THE STATE SHOULD PROTECT THE LAW-ABIDING CITIZEN

The c e n t ra l argument in  defense o f  c a p ita l punishment i s  th a t the 
f i r s t  r e s p o n s ib i l i t y  o f  the S ta te , and thus o f  the c rim ina l law , i s  
tho p ro te c t io n  o f  the law -ab id ing . As long  as the re  i s  s u b s ta n tia l 
reason to b e lie v e  th a t c a p ita l punishment se rves th is  fu n c tio n , i t  
shou ld be re ta in e d . This argument i s  expressed as fo llo w s  in  the 
m a jo r ity  re p o rt  o f  the Now Je rse y  Commission to  Study C ap ita l Punish­
ment;

This Commission has an o b lig a t io n  to  the people o f  the 
S ta te  o f  New Je rse y . ‘Our c i t iz e n s  deserve the nuximum degree 
o f  p ro te c t io n  from  in ju r y  both to t h e i r  persons and to  
th e ir  p ro p e r ty . In  case o f  doubt a s  to  which method 
w i l l  c re a te  the most l i k e l y  optimum o f  p ro te c t io n , t h is  
Commission i s  bound to re ta in  the type o f  pvrtishment which 
throughout h is t o r y  has proved to  be the most severe . . . .
I t  seems c le a r  th a t  those who seek the a b o li t i o n  o f  c a p i t a l 
punishment a re  concerned w ith th e  saving o f  the l i v e s  
o f  those conv ic ted  o f  the crimes in  q u e s t io n ,. . .Y e t  most, 
i f  n o t a l l  o f  those seeking a b o li t io n  would, the Commission 
i s  c e r ta in , r e t a in  the death p en a lty  i f  they were s a t is ­
f ie d  th a t i t  would save innocen t l i v e s .  One a b o l i t i o n i s t  
w itness thought th a t the saving o f  a s in g le  l i f e  would 
not be enough. Tne Commission, however, in  i t s  o b lig a ­
t io n  to  the peop le  o f  t h is  S ta te , i s  n o t ju s t i f i e d  in  
gambling the l i f e  o f  a s in g le  c i t i z e n . 1/

R e te r .t io n is ts  argue th a t i f  t h is  g oa l o f  p ro v id in g  the law -ab id ing
c i t i z e n  optimum p ro te c t io n  c o n f l i c t s  w ith the w e lfa re  o f  the c rim in a l,
thon iJ i s  the c r im in a l who must be s a c r i f i c e d ;
1/ New je r s e y  Commission to  Study C a p ita l Punishment, R eport (19& 4), 
pp . 7 - 8 .  - <
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R e ten tion is ts  a s s e r t  th a t the death pena lty  a f fo rd s  the law - 
ab id ing unique p ro te c tion  in  two waya. I t  i s ,  they argue, supe rio r

nucessary as a p ro te c tiv e  measure aga in st the in c o r r ig ib ly  dangerous. 
Furthermore, those in  fa v o r  o f  c a p ita l punishment contend tha t 
because o f the re s p o n s ib i l i t y  o f  the S tate to p ro te c t i t s  c it iz e n s , 
the burden o f  p ro o f re s ts  with the a b o li t io n is t s .  Those opposed bo 
c a p ita l punishment must, accord-ng to re te n t io n is t s , prove 
con c lu s iv e ly  th a t  the aeath p ena lty  i s  in e f fe c t iv e  as a d e te rre n t 
and unnecessary os a p ro te c tiv e  measure be fo re  a b o li t io n  can be 
s e r io u s ly  considered .

to l i f e  imprisonment as a d o to rron t to would-be murderers, and i t  e
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I I .  DETERRENCE

A .  T h e  ^ i n o r . c e  o f  E x p e r i e n c e

The case f o r  re ta in in g  the death p en a lty  has the support o f  a
m a jo r ity  o f  the law  enforcement p ro fe s s io n . Ralph G. Murdy, Managing
D ire c to r  o f  the B a ltim o re  C rim ina l Ju s t ic e  Commission, w r ite s ,

Thore i s  no qu e s tio n  th a t a la rg e  m a jo r ity  o f  law - 
enforcement o f f i c e r s  throughout the country fa v o r  
c a p ita l punishment. Tne June I 9 6 0 . is su e  o f  the 
o f f i c i a l  p u b lic a t io n  o f  th e  In te rn a t io n a l A ssocia­
t io n  o f  C h ie fs  o f  p o lic e  was e n t i r e ly  devoted to 
c a p ita l punishment w ithou t any exp ress ion  from  a 
p o lic e  a d m in is t ra to r  encountered who favo red  i t s  
a b o l i t io n .  O cca s ion a lly  an endorsement w i l l  be seen 
from  a p o lic e  a d m in is t ra to r in  a ncncup ita l punish­
ment s ta te . However, o n ly  a few a re  n c tiv e  in  
p re sen ting  t. case a g a in s t c a p ita l punishment.1/

S h e r i f f  F e te r P itch e ss  o f  Lon Angelos County t e s t i f i e d  as fo l lo u a
b e fo re  the C a li fo rn ia  Senate Committee on the Ju d ic ia ry ,

But I  can t e l l  you th a t the overwhelming m a jo r ity  o f  
p .o p le  in  law  enforcement— the one$ who a re  d ea ling  w ith 
th io e  c r im in a ls , the ones who a re  seeing them not a 6 
s t a t i s t i c s  but r e a l  l i v e  human beings, and who a re  studying 
th e i r  hirran behav io r— a re  overwhelm ingly convinced th a t  
c a p it a l punishment ic  a d e te rre n t . 7j

J . Edgar Hoover, D iro c * o r o f  the  Federrd, Bureau o f  In v e s t ig a t io n  since
1925, i s  u n q u a li f ie d ly  opposed to the a b o li t io n  o f  c a p ita l punishment.
The 1959 i 3 :me o f  The Uniform Crime ' r xarts f o r  the United S ta te s
con ta in s the fo llow in g  statem ent by Mr, .Hoover:

The p ro fe s s io n a l law  enforcement o f f i c e r  i s  convinced 
from  experience th a t  the hardened c rim in a l has been and 
is  d e te rred  from  k i l l i n g  baaed on the  p rospect o f  the 
dcatr. p e n a l t y . . . .  F o r tho law  enforcement o f f i c e r  the

1 /  Ralph G. Mcrdy, nA Moderate View o f  C a p ita l Punishment," Fodc-a.1 
P roba tion  (C-ept. 1 9 6 1 ) , p . 1 3 .
2 /  C a li fo r rA a  L e g is la tu re , Senate Committee on Ju d ic ia ry , Hearing 
R sp o rt end Tostlmonv. . .  ( I 9 6 0 ) ,  p . 1 50 .
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time-px-oven d e te rren ts  to crime are' sure d e tec tion , G w ift 
apprehension, ar.d proper puxdshmonV^ Each i s  a necessary 
in g red ien t. 1/
The importance o f  the Support o f  the death pena lty  hy roembcrc o f  

the law enforcement p ro fe s s io n  i s  evidenced t>y the weight placed on 
i t  in  the fo llow in g  passage from the New Jersey Commission m a jo rity  
re p o rt :

Tne Commission i s  convinced th a t c a p ita l pur.isnmer.t does 
de te r some p o te n t ia l r.urderes from comm it. t ing  c ap ita l 
crimes. More p a r t ic u iu r ly , i t  i s  be lieved  that, the 
deterrence i s  most s ig n i f ic a n t  in  the area o f  fe lon y  
murder and ir. the arc-* o f  a t r u ly  phe.7,1d ita 'ad  crime.
V.'hile the s t a t i s t i c a l  in fo rm ation  p re sen tly  a v a i la b le  
coos not in d ic a te  a s ig n if ic a n t  d if fe re n c e  in  the homicide 
rat.es between a e d i t i o n  stamas and c ap ita l puni rJineni s ta te s , 
even when ad .io ird rg , th in  r<f j» t5 s t ir .a l in fo rm ation  was 
adm itted ly not r e s t r ic t e d  to c a p ita l crimes, did not inc lude 
the incidence ox" fe lo n y  murders, the re la t io n sh ip  o f  
aggravated a s s a u lts  to homicides, o r  the re la t io n sh ip  
o f  P o lic e  woundir.gs. Those p resen ting on ly  raw homicide 
fig u re s  adm itted th a t these were as y e t  the best a v a i l ­
a b le , und fo r  the purpose c f  fu r th e r  a n a ly s is  they would 
l i k e  to  have a v a i la b le  the a d d it io n a l in fo rm ation  net 
fo r th  above. On tho o th e r hand, those most in tim a tn lv  
concerned with law  enforcement, gave ividcr.co and th e ir  
cor e lu s ions th a t c a p ita l pun i’ hT'bi. 1 b a de te rren t in  
some cases .2j
The conclusion th a t c ap ita l punishment has a d e te rren t va lue " in  

the area o f fe lon y  murder ar.d in  the ureh o fa ' im ./  premeditated crime" 
io  emphasised and backed w ith  evidence in  the m a jo rity  o f  tho defenses 
o f  c a p ita l punishment. The fo llow in g  is ' t h e  in trod uc to ry  paragraph 
o f  a re p o rt from the L03 Angeles P o lic e  department presented ao 
evidence a t  hearings be fo re  the C a li fo rn ia  Senate Committee on 
Jud ic ia ry :_______
1 /  Federa l Bureau o f  In v e s t ig a t io n , The Uniform Crime Reports o f  tho 
United sta ten (1 9 5 9 ) , p. U .
2 / New srsey  Commission, o£. c i t , ,  pp. 8 -9 .
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nTho fo llow in g  defendants in  conversa tions w ith re p o rt in g  
o f f ic e r s , s ta ted  th a t  they e ith e r,i ( 1 ) used toy  guns; o r  
( 2 ) enpty guns o r  ( 3 ) s im u lated guns in  rob b e rie s  ra th e r  
than take a chance on K i l l i n g  someone and g e ttin g  the gas 
chamber. " 3 /

The re p o r t  then d iscu sses 13 defendants who had been in vo lved  in  a t o t a l 
o f  28 fe lo n ie s ,  w ith 23 p o te n t ia l v ic t im s .

Tn h is  statem ent b e fo re  the American Bar A ssoc ia tion  Sec tion  o f  
C rim ina l Law in  1959 , R ichard  E. G e rs te in , as S ta te 's  A ttorney o f  the 
E leven th  J u d ic ia l C irc u it  o f  F lo r id a , c ite d  the fo llow in g  in stances 
from testim ony g iven by law enforcement o f f i c e r s  concerning the
d e te rre n t value o f  the death p en a lty : ' ft*

( 1 )  C rim ina ls  vrhc have committed an- o ffe n se  punishab le by y
l i f e  imprisonment, when faced with .cap tu re , re fra in e d  from }j
k i l l i n g  t h e i r  cap to r though by k i l l i n g ,  escape suened p rob - *
a b le . When asked why they re fra in e d  from the hom icide, rj
q 'lic k  responses in d ic a ted  a w illin g n e s s  to serve a l i f e  5
sentence but n o t to  r i s k  the death .p ena lty , j
( 2 )  C rim ina ls  about to  commit c e r ta in  o ffe n s e s  re fra in e d  
from c a rry in g  dead ly  weapons. Upon apprehension , ansuero 
to cu e s tio r .s  concerning absence o f  such weapons in d ica ted  
a d e s ire  to avo id  more se rio u s  punishment by c a rry in g  a 
dead ly  weapon, and a ls o  to avo id  use o f  the weapon which 
cou ld r e s u lt  in  im pos ition  o f  tho death p en a lty .
( 3 )  V ictim s have been removed from .a c a p ita l punisliment 
s ta te  to a non -cep ii-a l punishment s ta te  to  a llow  the mur- 
d o ro r  o p p o rtu n ity  f o r  liom icido w ithou t throe t  to h is  own 
U f a .  Th is in  i t c o l f  demor.strntoo th a t  the dooth p on a lty  
i 3 considered by n o  would-be k i l l e r s .  S t a t i s t ic s  cannot 
t e l l  us how many l i v o s  have thus befen saved.
I n  s e v e ra l cases , the in d ic a t io n  of- the d e a r  awareneso and considera­

t io n  on the p a r t  o f  the c rim in a l o f  the -c ap ita l le.ws o f  d i f f e r e n t  s ta te s  
rave  le d  a b o l i t io n  s ta te s  to r e in s t i t u t e  the death p e n a lty . Thorsten SclUn 
t e s t i f i e d  b e fo re  the B r i t i s h  Roya l Commi.saion as fo llo w s :
1 /  Quoted by C a li fo r n ia  Senate Committee., op . c i t . , p . 17 .
2 /  America*. Box A sso c ia tio n , Sec tion  o f -C r in in a l law , 1959 p ro ceedings
( I 9 6 0 ) ,  p . 1 5 . * '
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Scuth Dakota re in troduced the death pena lty  "because a 
couple o f  I l l i n o i s  conv ic ts , who had fin ish ed  serving 
th e ir  terms, tramped across the s ta te  and k i l le d  a 
couple o f  f i l l i n g - s t a t i o r ,  a ttendan ts , i f  I  remember 
c o r re c t ly — they were robbery murders.1/

The A ttorney General o f  Kansas t e s t i f i e d  be fo re  the B r i t is h  Royal ,
Commission th a t:

One o f  the con trib u ting  fa c to rs  lead ing  to the re -enac t­
ment [ in  the S ta te  o f  Kansas] o f  the death pena lty  fo r  
f i r s t  degree murder was the fa c t  th a t s h o r t ly  p r io r  
th e re to  numerous d e lib e ra te  murders were committed in  
Kansas by persons who had p re v iou s ly  committed murders 
in  s ta te s  surrounding Kansas, where th e i r  punishment, 
i f  captured, could have been the death pena lty . Such 
murders in  Kansas were adm itted ly  made s o le ly  fo r  the 
purpose o f  securing a scntenco to  l i f e  imprisonment in  
Kansas i f  cap tu red .2 /

More re c e n t ly , a l e t t e r  was in te rcep ted  by the Delaware S ta te  P o lic e
ir* vr.ich a murderer wrote tha t ho had known be fo re  he k i l le d  th a t the
most he could get ua3 15 y ea rs . The murder occurred a f t e r  Delaware
had repea led c a p ita l punishment in  1958 and was a m ajor fa c to r  in

4J
|

the re in s t ix u t io n  o f  the death p ena lty  in  th a t s ta te  in  1961.y
1
1
1 ’ B* The Porchole.jTv o f Deterrence
J The m a jo r ity  re p o rt  o f  the New Jers'py Commission noted:

7

No punishment would be n d e te rren t f o r  a crime o f  passion , 
o r a crime committed by ono who is .in s a n e . These a re  not 
the persons who g en e ra lly  rece ive  the death p en a lty .^ /

■ The fa c t  th a t many murders appear to be c ith e r  crimes o f  passion o r  acts
; o f  in s a n ity  i s  in te rp re te d  by re te n t io n is t s  not as an in d ic a tion  o f  tho
i  *

death p e n a lty 's  use lessness as a d e te rre n t , but o f  i t s  success in  
1 /  Quoted by Hugo Adam Bedau ( c d , ) ,  Tho 'Death Pena lty  In  America (196 /,),
p. 336.
2 /  I b i d ; .
y  Maryland Committee on C ap ita l Punichnent, Report (1 9 6 2 ) , pp. 30 -31 . 
ij Hew Je rsey  Commission, o^. c i t . , p.

y T - iw y v y p y g g '  w  p y a i *  ’iTy ' r r i—TT r p i f  p  v \ « mr r. r v . T' *.’C ~-cr  u1 ;■;»  «,|i" : .:n
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1 /  Quo'ood by Bedau ( e d . ) ,  o£ . c i t . ,  p . Z68.
2 /  Massachusetts S p e c ia l Commission E s tab lish ed  f o r  the Purpose o f  
In v e s t ig a t in g  and Studying the A b o li t io n  o f  tho Death P en a lty  in  
C a p ita l Cases, R eport and RecoTnmendaticrts (1 9 5 8 ){  the m in o rity  
re p o r t  i s  re p r in te d  i n  C ap ita l Punishment,, ed. G rant S . M cC lellan
( 196 1 ) ,  p . 8 2 .
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d e te rr in g  peop le from  prem editated murder. The fo llow in g  i s  from  the
Canadian P a r liam en ta ry  Committee's Report on C ap ita l Punishment:

One measure o f  i t s  [ ih e  death p e n a lt y 's ]  d e te rre n t e f fe c t  
was a ffo rd e d  by an a n a ly s is  o f  murders which ind ica ted  th a t  
a con s ide rab le  p ro p o r t io n , p rob ab ly  in  excess o f  h a l f ,  a re  
committed under the compulsion o f  overwhelming passion o r  
anger whera no d e te r re n t  cou ld  have been e f fe c t iv e , Tnis 
would seem to demonstrate th a t the death p en a lty , coupled 
with the e x c e lle n t  standards o f  law? enforcement p re v a i lin g  
in  Canada, has been su c c e ss fu l in  d e te rr in g  the commission 
o f  d e lib e ra te , p rem ed itated murders and reducing th e i r  
incidence to  minimum p ro p o rt io n s . The d e te rre n t e f fe c t  nay 
a ls o  be in d ic a te d  by the widespread, a s s o c ia t io n  o f  the crime 
c f  murder w ith the death p en a lty  which i s  undoubtedly one 
reason why murder i s  regarded as such a grave and abhorren t 
crim e. 1/

The m in o r ity  re p o r t  o f  the Massachusetts Sp ec ia l Commission con ta in s a
re la te d  ob se rv a tion : f*!

. . . • J e  b e lie v e  th a t  the death p en a lty  th re a t  i s  e f fe c t iv s  
i r .  p reven ting  la rg e  numbers c f  wrongdoers from  eve r a llow ­
ing themselves to  reach th a t  stage o f  c r im in a li t y  where 
they become v ic tim s  o f  u n c o n t ro lla b le  impulses and sub jec ts  
o f  murder commissions. I t  i s  in  t h is  e a r ly  grey zone o f  
murder p rem ed ita tion  th a t  the death p e n a lty  th re a t  i s  most 
a p t to be o p e ra t iv e  and e f fe c t iv e .^ /
As in d ic a ted  in  the passage from  the Canada re p o r t  quoted above, 

r e t e n t io n is t s  a ls o  b e lie v e  th a t  the death p en a lty  i s  e f fe c t iv e , as a £
d e te rre n t in  the b roadest sense , by r e in fo rc in g  the p u b lic  abhorrence 
o f  murder. I t  i s  argued th a t  th e  death p e n a lty  re in fo rc e s  the p u b lic 's  
b e l i e f  in  the s a n c t i ty  o f  human l i f e  b y -a sso c ia t in g  th is  a b s t ra c t  
m ora l concept w ith the s trong  in s t in c t iv e  f e a r  o f  one 's  own death .
R icnard G e rs te in  comments on t h i s  p o in t 'a s  fo llo w s :

O
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Furthermore, as the Royal Commission [ o f  Great B r i t a in ]  
opined, the death p ena lty  he lps to educate the conscience 
o f  the whole community, ar.d i t  arouses among many peop le 
a q u a s i- re lig io u s  sense o f  awe. In  the mind o f  the p u b lic  
there remains a strong a s so c ia tio n  between murder and the 
pena lty  o f  death . C e rta in ly  one o f  the fa c to rs  which r e ­
s tra in s  some people from murder i s  fe a r  o f  punishment and 
su re ly , s ince  people fe a r  death more than anything e la e , 
the death p en a lty  i s  the most e f fs c t iv e  d e te r re n t .! /

• . 2 /C. The S t a t i s t ic s
'iliOSo in  fa v o r  o f  c a p ita l punishment a s s o r t  th a t the question  o f

the supe rio r d e te rre n t value o f  the death pena lty  to l i f e  imprisonment
most probab ly cann-t be—and c e r ta in ly  has not been— d e f in i t iv e ly
answered by s t a t i s t i c a l  s tu d ie s . This argument i s  supported by the
fo llow in g  passage from the F lo r id a  Spec ia l Conud.scion's re p o r t  cn
c a p ita l punishment:

S u p e r fic ia l con s ide ra tion  might le ad  one to conclude tha t 
th is  question  [whether the death p ena lty  i s  sup e rio r to 
imprisonment in  d e te rr in g  those persons who would o th e r­
wise commit se riou s crim es] might be answered by s c ie n t i f ic  
and s t a t i s t i c a l  s tu d ie s , but such i s  not the case. There 
i s  no r e l i a b le  method lo r  determ ining who has contemplated 
committing a c a p ita l crime but re fra in e d  due to the fe a r  
o f  the death p ena lty  as d istingu ished  from o th e r form s o f  
c rim ina l p u n ishm en t,... I t  i s  p robab ly im possib le to sub­
je c t  de te rrence to s c ie n t i f ic  study in  any d ire c t  way.
The fa c ts  cannot be asce rta in ed  so th a t they can be sub- 

 .iectea to  s c ie n t i f i c  a n a ly s is  and in te rp re ta t io n .2/
1 /  American Bar A ssoc ia tion , Section o f  Crim inal Law, on . c i t . . p. 1 7 . 
2 /  The s t a t i s t i c a l  s tud ies o f  tho d e te rren t e f fe c t  o f  the death p ena lty  
a re  discussed in  d e t a i l in  Section 1 , pp. 5-12 above. The fo llow in g  
comment from the S ta te  o f  F lo r id a 's  Report o f  tho Spec ia l Commission 
f o r  the Study o f  A b o lit io n  o f  Death T ena lty  In  C ap ita l Caseo Lb 
re lo vn n t here :

One cau tion i s  app rop ria te  a t  t h is  p o in t; i t  i s  thooo 
opposed to  the death p ena lty  who have been a c t iv e  in  
research and who a re  re sp on s ib le  f o r  the* s t a t i s t i c a l  
stud ios diEcussod he ro in  (p . 1 9 ) .

2 /  F lo r id a  S p e c ia l Commission f o r  the Study o f  tho A b o lit io n  o f  Death 
Pena lty  in  C a p ita l Caoeo, Report (1 9 6 5 ) , pp. 13 -14 .
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F i r s t ,  as the F lo r id a  re p o r t  in d ic a te s , th e re  i s  the obvious p o in t
th a t those who a re  d e te rre d  do no t show up as s t a t i s t i c s .  Secondly,
both a b o l i t i o n i s t s  and r e t e n t io n is t s  agree th a t the a v a i la b le  s t a t i s t i c s
a re  inadequate . Hugo Adam Bedau, an a b o l i t i o n i s t ,  w rite s  in  The Death
Pen a lty  in  America:

In  a word, the re  i s  no exac t in fo rm a tion  anywhere as to '
the volume o f  c a p i t a l crimes in  the- United S ta te s . D i f -  
f i c u l t  as i t  i s  to s p e c ify  the c a p ita l laws f o r  the na tion  
as a whole, i t  i s  im po ss ib le  w ith the p re sen t s o r t  o f
c rim in a l s t a t i s t i c s  to  s p e c ify  the exact amount o f  c a p ita l ^
crimes f o r  even one ju r i s d ic t i o n  in '.even one yea r f o r  even
one crimfcl Ten y e a rs  ago, George B’.. Void complained, "There m

a re  no genera l s t a t i s t i c s - a v a i la b le 'a s  to  the number o f  
o ffe n s e s  committed p e r  y e a r f o r  which death i s  the requ ired  
p e n a lty ."  Nothing has changed in  the in t e r im . ] /
The m a jo r d i f f i c u l t y  i s  th a t  the on ly  murder f ig u re  a v a i la b le  f o r  

use in  attempting to gauge the e f f e c t  o f  c a p ita l punishment on the 
murder ra te  i s  the "murder and n on -n eg lig en t m anslaughter" f ig u re  
rep o rted  by the F ede ra l Bureau o f  In v e s t ig a t io n  in  i t s  annual p u b lic a ­
t io n , Uniform Crime R eports  f o r  the United S ta te s . As Mr. Bedru p o in ts  
o u t :

Since some s ta te s  have no death p e n a lty  f o r  murder, the 
n a t io n a l t o t a ls  o f  "murder and non -neg lig en t manslaughter" 
w i l l  exceed the number o f  hom icides pun ish ab le  by death.
What i s  even more im p o rta n t , the F .& . I .  does no t d is t in ­
guish between t o t a l  murders ( o r  f i r s t  degree m urde rs ), 
which a lon e  c a rry  th e  death p e n a lty , and a l l  le s s e r  forms 
o f  non -neg ligen t c r im in a l hom icide, in  p a r t ic u la r  second 
degree murder and v o lu n ta ry  m anslaughter, crim es u s u a lly  
punished by im prisonment. In s te ad , a l l  v o lu n ta ry  o r  non- 
n e g lig e n t c rim in a l hom icides a re  lumped tog e th e r in  
Uniform Crime R epo rts  under the t i t l e ,  "murder and non- 
n e g lig e n t m a n s la u g h te r ." , . . What one wants to  know, o f  
cou rse , i s  what f r a c t io n  o f  the t o t a ls  en tered  in  th is  
fa sh io n  a re  murders; and what f r a c t io n  o f  t h is  f r a c t io n  
a re  c a p i t a l ly  pun ichab le  hom icides, i . e . ,  murders where 
a u om a l a d u lt  (n o t  a  c h i ld ,  ju v e n i le , o r  lu r a t i c )  i s  the

2 /  Bedau ( o d . ) ,  op. c H . ,  pp . 5&-57.
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c rim in a l and 'here a c a p ita l indictment n igh t issue (exc lud ing , 
th e re fo re , those enses wiiere the murdersr commits s u ic id e ).
I t  i s  impossib le to  supply th is  in fo rm ation  at p re sen t.&
Mr. Bedau comments as fo llow s  on the v a l id i t y  o f  th is  "murder end non-

neg ligent manslaughter" f ig u re  f o r  the purpose o f  c a p ita l punishment s t a t i s t i c s :
One o f  the f i r s t  c r im in o lo g is ts  to d iscuss the s t a t i s t i c a l  
re la t io n sh ip  between genera l homicides nnd c a p ita lly  punish­
ab le homicides was the la t e  P ro fe s so r Edwin H. Su therland .
In  19*7), he pointed out tha t although (e ) the number o f  
homicides fa r  exceeded the number o f f i r s t  degree murders 
(nnd, by in fe ren ce , the number o f  c a p i t a l ly  punishable homi­
c id e s ! , (b ) the r a t i o o f  the two was -s u f f ic ie n t ly  constant 
to  use the form er as a guide tc the l a t t e r . . . .  the re  i s  no 
doubt tha t ( ( a ) ] . . . i s .  t ru e . But what about (b )7  I t  i s  
extrem ely d i f f i c u l t  to  determine whnt evidence i t  i s  bnsed on. I’ jj
Su therland h im se lf o f fe re d  r.one, but ocvencea i t  as a p la u s ib le
trsura?;Aon. In  the in te rven ing  genera tion , r.o c rim in o lo g is t 
hoc done any b e t t e r . - '

Mr. Bedau subsequently ana lyses ir. some det.'-i] one sp e c ific  d i f f i c u l t y  invo lved
in  re ly in g  or. in fe rences from  homicide rn to s  to  c a p ita l ly  punishable murder

r»

ra  te s :
We h n v a  a lready seen ...how  sketchy the Known connection i s  
between the two rr. te s . To vhotever degree the form er io  an 
u n re lia b le  guide to  the le t t e r  — which we have no way o f ■ 
d i re c t ly  measuring c t  a l l  —  to tha t degree a l l  the s tu d ie s . . .
I re ly in g  on i t l  are u n re lia b le  ot the c ru c ia l p o in t: ia  the ,
death pena lty  on e f fe c t iv e  d e te rren t fo r  those kinds o f  , '.
homicides punishable by death? Here i s  one kind o f d i f f i c u l t y  
th a t a r is e s  when one expects homicide s t a t i s t ic s  to p rovide n 
conc lusive nnswer to  th is  question . Data reported  [ in  an a r t i c le  
by Thursten S e l l i n ] . . .  show th a t the ten -yea r average o f annual 
homicide ra te s  in  Ohio f e l l  during the 1920 ’ s from 7 .9  per 100 ,000 
o f  popu la tion  to 3 -8  in  the 19'iO's. Yet i f  the death ponn lty had 
beer, abo lished in  Ohio a t the beginning o f  th is  period und i f  
( l e t  us suppcne) a b o li t io n  had been fo llow od  by a doaen o r 
so more murders each y ea r th e re a fte r ; the genera l homicide 
ra te  would have decreased almost exac tly  no

>
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in  fa c t  i t  has, and a t  no time would the ra t e  f o r  any 
given yea r be more than a tenth o f  one per cent g re a te r 
than i t  has been. Thus, w h ile  we could t r u t h fu l ly  say 
th a t the a b o l i t io n  o f  the death p ena lty  in  Ohio had been 
fo llow ed  by a decrease in  the genera l homicide r a te , i t  
uou ld a ls o  have been tru e  th a t a b o li t io n  re su lte d  in  an 
in c rease  in  the t o t a l  number o f  murders, and th i i  de­
sp ite  the constancy o f  the r a t io  o f  t o t a l  homicides to 
murders {excep t in  the f i r s t  y ea r a f t e r  a b o l i t i o n ) .
F o r a l l  we know, th is  i s  e x a c t ly  what has happened in  
a l l  the a b o l i t io n  s ta te s , which w ithout exception show 
a s te a d i ly  d e c lin in g  genera l homicide ra te  ove r the p a s t 
se v e ra l decades. The number o f  crimes a t  stake here ia  
so sm a ll th a t they would never be no ticed  by anyone who 
r e l i e s  on the o rd in a ry  v i t a l  and c rim in a l s t a t i s t i c s  o f  
hom ic ide .1/
The re p o r t  o f  the F lo r id a  Sp ec ia l Commission con ta in s the fo l lo w ­

ing  comment on the inadequacy o f  s t a t i s t i c a l  comparisons based on tho 
F .B . I .  murder and n on -n eg lig en t manslaughter f ig u re :

Perhaps i t  i s  fo r tu n a te  th a t the judgment u f  most p e l '  
sons who have s tud ied  them i s  th a t they do not prove 
much; th a t w h ile  they do no t prove th a t the death p en a lty  
i s  a s u p e rio r  d e te rre n t ,_ th e y  do :.o t prove th a t i t  i s  not 
. . . .  J . Edgar Hoover, D ire c to r  o f  the F ede ra l Bureau o f  
In v e s t ig a t io n , fa v o rs  re te n t io n  o f  the death p on a lty ,

—  but he has charged th a t s t a t i s t i c a l  comparisons [based 
on in fe re n c e s  from  homicide ra te s  to f i r s t  degree mur­
de r r a t e s )  a re  "com p le te ly  in c o n c lu s iv e ."2/

D. The Need to P ro te c t  th>- P o lic e
The defense c f  the death p en a lty  bn tho grounds th a t i t  i s

necessa ry  f o r  p o lic e  p ro te c t io n  i s  a sp e c ia l caae o f  the argument
th a t i t s  d e te r re n t  v a lu e  i s  su p e rio r to  th a t  o f  tho p on a ltv  o f  l i f e
imprisonment. I t  m ight be noted th a t two o f  the th ir te e n  s ta te s  which
have g e n e ra lly  a b o lish ed  c a p ita l punishment have re ta in ed  i t  f o r  the
o ffe n s e  o f  k i l l i n g  a policem an a c tin g  'in tho l i n e  o f  du ty.
1 /  Bedau ( e d . ) ,  0£ . c i t . , pp. 265 -266 ,
2 /  .F lo r id a  S p e c ia l Commission, ojg. e f t . ,  p . 1 7 .
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Members o f  the law enforcement p ro fe ss ion  a re  g en e ra lly  convinced
tha t the death p ena lty  p ro te c ts  the p o lic e . Tne m ino rity  re p o rt  o f  the
Massachusetts Spec ia l Commission comments:.

We have been impre ,;sed by the urgent demands o f  la rg e  
numbers o f  law -tJiforr.ement o f f ic e r s  th a t the death 
p ena lty  be re ta in ed , These men have-not made the 
specu la tive  study o f  the problem v ith  which they a re  
confronted tha t would enable them to p resen t th e ir  
conc lusions in  com pelling s ta t is t ic a l"  form . Their 
p o in t o f  view i s  not., however, f o r  th is  reason to 
be taken l i g h t ly ,  e s p e c ia lly  in  view o f th e ir  in s is ­
tence tha t th e i r  own l i v e s  a re  endangered by th e i r  e f f o r t s  
to  p ro te c t  the l i v e s  and p rope rty  c f- .th e ir  fe llo w  men.. . . 1/

1 / Massachusetts Spec ia l Commi.Msion, in  McClellan, (ed,-) . ,  op. c i t . , p . 79.
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I I I .  THE DEATH PENALTY AS A NECESSARY PROTECTIVE MEASURE

Those in  fa v o r  o f  the death p en a lty  argue th a t the second way in  
which i t  a f fo rd s  s o c ie ty  unique p ro te c t io n  i s  by guaranteeing th a t 
c e r ta in  c rim in a ls  who have committed p a r t i c u la r ly  heinous crimes w i l l  
no t have the op p o rtu n ity  to do so aga in . Jacques Barzun , P ro vos t o f  
Columbia U n iv e rs ity , defends the death p en a lty  on these grounds as 
fo llo w s :

The u n c o n t ro lla b le  b ru te  uliom I  want put ou t o f  the way 
i s  not to  be punished f o r .h i s  m isdeeds, n o r used as an 
example o r  a warning; he i s  to be k i l l e d  f o r  the p ro ­
te c t io n  o f  o th e rs , l i k e  the w o lf th a t escaped not long  
ago in  n Connecticu t suburb. No anger, v in d ic tiv e n e ss  
o r  m ora l c on ce it need p re s id e  over-.the removal o f  3i\ch 
dangers. But a man's i n a b i l i t y  t o -c o n t ro l h is  v io le n t  
impulses o r  to imagine the f a t a l  consequences o f  h is  
a c ts  shou ld be a presumptive reason f o r  hxs. e lim in a t io n  
from s o c ie t y .1/
R e te n t io n is ts  do n o t scoep t the a b o l i t i o n i s t  p o s it io n  th a t  l i f e  

imprisonment i s  in  a l l  cases a s u f f i c i e n t  sa fegua rd . They argue th a t 
some c rim in a ls  a re  in c o r r ig ib ly  an ti*  s o c ia l and w i l l  remain p o t e n t ia l ly  
dangerous to  s o c ie ty  f o r  the  remainder o f  t h e i r  l i v e s .  These men con­
s t i t u t e  a danger to p r is o n  o f f i c i a l s  and to the o th e r inm ates, and 
th e re  i s  always the chance th a t  they may escape.

Fu rtherm ore , r e t e n t io n is t s  argue that', because the l i f e  sentence 
r a r e ly  means th a t  an o ffe n d e r  i s  in  r e a l i t y  imprisoned f o r  l i f e ,  the re  
i s  a se rio u s  p o s s ib i l i t y  th a t dangerouB’.mon w i l l  be re le a sed  on p a ro le . 
Mr. Barzun p o in ts  o u t th a t  i t  i s  im poss ib le  to  bo c e r ta in  th a t  a 
ourcfcier has , in  f a c t ,  boon "cu red " :
1 /  Jacques Barzun , " I n  Favo r o f  C a p ita l- Punishment" (1 9 6 2 ) , i n  Bedau 
( e d . ) ,  op . c i t . ,  pp, 1 5 5 -1 5 6 .

--------------- -------------------- - -----
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Hie " s c ie n t i f ic "  means o f  cure a r r  more than unce rta in .
The apparatus o f  de ten tion  on ly  in c reases the k i l l e r ' s  
a n t i - s o c ia l a n im u s ... . Some o f  these a re  indeed "cu red"— 
so Ion-' as they s ta y  under a r u le .  'The s tre s s  o f  the
s o c ia l f r e e - f c r - a l l  throws then bads or. th e ir  v io le n t
modes o f  s e lf-e x p re s s io n . At tha t p o in t I  agree tha t 
soc ie ty  has f a i le d — tw ice: i t  has twice fa i le d  the v ic tim s , 
whatever may be i t s  g u i l t  toward t h e . k i l l e r .1/
The defense o f  the death p en a lty  on'.the grounds th a t i t  1 b a

necessary p ro te c tiv e  measure i s  d i r e c t ly  re la te d  to  the argument
th a t the re  i s  no s a t is fa c to ry  a lt e rn a t iv e  sentence f o r  those
c rim ina ls  who c le a r ly  c on s titu te  a continuing danger to Bociety
Tne obvious p o ss ib le  a lt e rn a t iv e  i s  the l i f e  sentence w ithout the
p o s s ib i l i t y  o f  p a ro le . However, a number o f  p en o log is ts  b e lie ve
tha t th is  i s  a h ig h ly  u n sa t is fa c to ry  s o lu t io n , They argue th a t such
a sentence removes a l l  inducement to  improve and thus g re a t ly  increases
the d i f f i c u l t y  and danger in vo lved  in  handling the .  i  so sentenced.
The Maryland re p o rt  noted tho re a c tio n  o f  Ralph G. Murdy, the
Managing D ire c to r o f  the Bal '.more C rim ina l Ju s tic e  Commission, to
Guch a suggestion as fo llow s :

. . .M r . Kurdy observed th a t many penal experts b e lie ve  the 
n o -pa ro le  sentence fo r  l i f e - t e im s  c rea tes a hard core o f  
in c o r r ig ib le s  in  p rison s  uho fe a r  no a u th o r ity  because 
they can never be se t f r e e .  They a re  robbed o f  the 
in cen tive  to behave, he s a id .2/

Thorsten S e l l i n  comments on the abso lu te  •‘l i f e  sentence as fo llo w s :
Recent le g is la t io n  in  some s ta te s  and proposed in  o th e rs , 
dep riv ing  a person sentenced to  l i f e  fo r  murder o f  th a t 
hope [ o f  fu tu re  r e le a s e ] ,  may prove'.to be most in a d v is a b le .^

The form er D ire c to r o f  the Maryland Department o f  Parc—j and Proba­
t io n , Mr. W allace R e id t, ind ica ted  to the Maryland Commission-that
1 /  Barzun, in  Bedau (ed ..) ,  op. c i t . . p. 159 .
2 /  Maryland Committee, op. c i t . . p . 20 . .
3 /  Thorsten S e l l i n ,  Tne Death P ena lty  (19p9)» p . 72 .



the p o s s ib i l i t y  o f  the n o -p a ro le  l i f e  sentence re p la c in g  the death 
p en a lty  was a m a jo r reason  f o r  h is  o p p os it io n  to the re p e a l o f  c a p ita l 
punishment in  th a t  s ta te :

I f  c a p i t a l punishment i s  ab o lish ed , the re  w i l l  be 
c on s id e rab le  p re ssu re  to p reven t p a ro le  in  l i f e  ternB 
and the re  w i l l  be removed what I  b e lie v e  i s  a g rea t 
d e te rre n t in  tho hand ling  o f  p r is o n e rs  in  in s t i t u t io n s .

Most persons connected w ith in s t i t u t io n s  fe e l  th a t 
un less th e re  i s  some fe a r  o f  punishment o r  hope o f  re ­
ward th a t  a good many l i f e - t e r a e r s  would cause a g rea t 
d ea l o f  t io u b le  in  the in s t i t u t io n s  and ma .̂e the work 
o f  p r is o n  o f f i c i a l s  much more dangerous tbe.n i t  now
i s  . 1 /

A. The gecor.d-Time Murderer
S eve ra l s ta te s  which have g e n e ra lly  ab o lish ed  c a p ita l punishment

have re ta in ed  i t  f o r  a pe rson  found g u i l t y  o f  murder who then nurdera
aga in . The argument th a t the death p en a lty  shou ld  be. re ta in ed  f o r
those who murder a second t in e  i s  a lim ite d  ve rs io n  o f  both the
argument th a t  the death p e n a lty  i s  necessary as a p ro te c t iv e  measure,
■and the argument th a t  i t  i o  more e f fe c t iv e  than l i f e  imprisonment as
a d e te r re n t . S idney H oo k ,P ro fe s so r o f  Ph ilosop liy  a t  New York
U n iv e rs ity , comments:

i , . . i n  a su b -c la s s  o f  murderes, i . e . , ' t h o s e  who murder 
s e v e ra l t in e s , th e re  may be a s p e c ia l group o f  eano 
m urderers who, knowing th a t  they  w i l l  n o t be executed, 
w i l l  n o t h e s ita te  to k i l l  aga in and ;aga in . F o r ihem the argument f r o n  d e te rren ce  i s  o b v io u s ly  v a lid .
Those who say  th a t  th e re  must be no exceptions to  
the a b o l i t i o n  o f  c a p i t a l punishment cannot r u le  out 
th e  ex is ten ce  o f  such cases on a p r i o r i  grounds; I f  
thoy  adm it th a t th e re  i s  a reasonab le  p r o b a b i li t y  
th a t  ouch m urderers w i l l  murder aga in  o r  attem pt to  
murder ag a in , a p r o b a b i l i t y  which u s u a lly  grows w ith 
the number o f  rep ea ted  murdero, a n d - s t i l l  in a in t

1 /  Maryland ^ c a a lt te o , on . c i t . .  p . 2 3 .
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they would never approve o f  c a p ita l punishment, I  
•ould conclude th a t  they a re  in d i f fe r e n t  to tho 

l i v e s  o f  the human beings doomed, on th e i r  p os i­
t io n , to be v ic t im s .1/
Of the th ir te e n  s ta te s  which have g e n e ra lly  abo lished c a p ita l

punishment, fo u r  o f  them re ta in  i t  f o r  some type o f  second-time
murder, as fo llow s::

New York; K i l l i n g  a peace o f f i c e r  ac ting  in  the l in e  o f  
duty; and murder committed by a p riso n e r acting  under 
sentence o f  l i f e  imprisonment.
North Dakota: Murder in  the f i r s t  degree committed by a 
p r is o n e r a lre ad y  se rv ing  a sentence f o r  murder in  the 
f i r s t  degree.
Rhode Is la n d : Murder committed by b p riso n e r under sentence 
o f  l i f e  imprisonment.
Vermont: Second con v ic tion  o f  murder, a t  d is c re t io n  o f  
ju r y ,  provided the two cases a re  not re la te d ; and f i r B t -  
riegree muder o f  a p o lic e  o f f i c e r  o r priGon guard who 
i s  on duty. v

1/ Sidney Hook, "The Death Sentence" ( l ° 6l ) ,  in  Bedau (o d .J .o p , c i t . ,  
p. 153.
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IV . RETRIBUTION AMD THE SANQTTTI Of' HUMAM LIFE 
C ap ita l punishment i s  defended by some on the grounds th a t i t  

s a t i s f i e s  a le g it im a te  communal need f o r  r e t r ib u t io n  aroused by 
p a r t ic u la r ly  heinous c rim es. S o c ie ty 's  d e s ire  th a t a man pay w ith 
h is  l i f e  f o r  a v io le n t  crime rep re sen ts  both s o c ie ty 's  m ora l con­
demnation c f  such a c ts , and the c lo s in g ’o f  the ranks ag a in s t those 
who v io la t e  s o c ie ty 's  law s . ThU3 , L o rd .Ju s t ic e  Denning t e s t i f i e  
b e fo re  the B r i t i s h  P.oyai Commission cn C ap ita l Punishment th a t :

The punishment i n f l i c t e d  f o r  grave crimes should adequately 
r e f le c t  the re v u ls io n  f e l t  by the g rea t m a jo r ity  o f  c it is c n s  
f o r  them. I t  i s  a raistakp to  conside r the o b je c ts  o f  punich- 
ment as being d e te rre n t o f  re fo rm a tiv e  o r  p reven tive  and 
no th ing  e l s e . . . .  The u lt im a te  ju s t i f i c a t i o n  on any punish­
ment i s  no t th a t i t  i s  a d e te r re n t , , but th a t i t  i s  the 
emphatic denunciation  by the community o f  a crime; and 
from th is  p o in t o f  view , there a re  some .murders which, 
in  the p re sen t s ta te  c f  p u b lic  op in io n , demand the most 
emphatic denunc ia tion  o f  a l l ,  namely the death p e n a lty .J /
C lo se ly  re la te d  to  the defense o f  the death p en a lty  on the grounds

th a t  i t  s a t i s f i e s  the le g it im a te  p u b lic  demand f o r  r e t r ib u t io n  i s  the
argument th a t c a p it a l punishment i s ,  in  f a c t ,  a p u b lic  and o f f i c i a l
testim ony to  the b e l i e f  in  the s a n c t i ty  o f  human l i f e .  This argument
was s ta ted  aa fo llo w s  by Roy A. Gusta fson , D i s t r i c t  A ttorney o f
Ventura County, b e fo re  the C a li fo rn ia  Senate Committee on the Jud ic la ry ':

C ap ito l pun ishm ent.. . i s  based upon .our concept o f  the 
high va lu e  p laced  upon l i f e ,  V/e con s ide r l i f e  to  be 
the most p re c iou s  p o ssess ion  and, th e re fo re , when, tho 
crime i s  the most heinous and mo3t grave o f  a l l  crim es, 
then we make' the man f o r f o i t  the th ing  th a t i s  moot 
p r6c lova  to him, namely, l i f e , 2/

1 /  Quoted by R ichard  C. D onn e lly , "C ap ita l Punifhment,"1 in  Congressiona l 
Record , Aug. 2 4 , I 9 6 0 , p . A6284.
2 /  C a li fo rn ia  le g i s la t u r e .  Senate Conmi’ .tee on Ju d ic ia ry , ££. e f t . ,  > 
p . 1 0 3 .
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In  answer to the e b o l i t io n is t  a s s e r t io n  th a t c a p ita l punishment 
i s ,  in  fa c t ,  a v io la t io n  o f  the sanctity , o f  human l i f e ,  re te n t io n is ts

] /  .'iuo lle J . Younger, ''A Sharp Medicine Reconsidered" (1 9 5 6 ) , in  
McClellan ( e d . ) ,  2£* CH «» P* 16 .2 /  J , Edgar Hoover, "Statements in  Favor’ o f  the Death Pena lty" (1 9 6 1 ) , 
in  Bedau ( e d . ) ,  cp, c i t . . p. 133.

* 1

argue as fo llo w s :
i t  j jTnere i s  too much lo o se  ta lk  about .the sacredness o f  .

human l i f e .  A l i f e  i s  sacred on ly  when i t  makes i t s e l f  £2
sacred; when i t  respec ts the l i v e s  ana r ig h ts  o f  o t h e r s . . . ,  <;.j
A cold -b looded murderer, having cunning in te llig e n c e  w ith - v^T
out moral r e s - r a in t ,  i s  i n f i n i t e ly  more dangerous than any 'S*
o th e r animal on e a rth .]}/

J . Edgar Hoover ch a rac te rize s  as "maudlin" the view th a t "the moat ^
wanton s la y e r [ i s ]  'a ch ild  o f  Hod* who should not be executed," and
continues,commenting on a crime committed re c e n t ly  in  C a li fo rn ia :

Was not th is  sm a ll, b londe s ix -y e a r -o ld  g i r l  a ch ild  o f  
&jd? She was choked, beaten, and raped by a sex fiend  
whose pregnant w ife re p o rte d ly  helped him lu re  the in -  .
nocent ch ild  in to  h is  car and who sa t and wHtcheri tho 
a s s a u lt  on the screaming youngster,. And when he com- •; ,.j
p leted h is  inhuman deed, the w ife , h e r s e l f  b ring ing : . :V
a l i f e  in to  the w orld , a lle g e d ly  k i l le d  the c h ild  '’■.•-v
vdth sevo ra l savage blows w ith a t i jre  i ro n , Tne hue- _ ’J ‘%
band has been sentenced to death. Words and words and <.,.J
words muy be w ritte n , but no p leas In  fa v o r o f  the
death pena lty  can be more h o r r ib ly  e loquent than the :V /
Eignt o f  the b a tte red , s e xu a lly  assau lted  body o f  th is  . ^
c h ild , t r u ly  a "c h ild  o f  God,"2 /

y
. j
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I V. THE ABOLITION MOVEMENT AND MODERN LIBERAUSK
e
j
n Tnere i s  e. s trong  fe e lin g  among those in  fa v o r  o f  cap ita ], punish­

ment th a t  the a b o li t io n  movement o f  today i s  in  many resp ec ts  a c o r- 
r o l l a r y  o f  the p e rm iss ive , d e te rm in is t ic  view o f  in d iv id u a l b ehav io r 
which ch a rac te r ise s  much modern psycho logy and i s  r e f le c te d  in  the 
th in k in g  o f  many l i b e r a l  i n t e l le c t u a ls .  With regard to  peno logy , th is  
view i s  ch a rac te rised— eo the r e t e n t io n is t  argument goes— by a b e l i e f  
th a t so c ie ty  i s  re sp o n s ib le , and thus to blame, f o r  the i l l s  o f  i t s  
m is f i t s ,  ar.d by a p re fe ren ce  f o r  the b lack  Bheep o ve r the w h ite . 
R e te n tio n is ts  p o in t to  such -passages as the fo llow in g  to  i l lu s t r a t e  
t h e i r  case:

By the estab lishm en t o f  a motive,; an understanding o f  tho 
crim e, a t  le a s t  in  the le g a l sense, i s  ach ieved , and no 
moro o f f i c i a l  e f f o r t . i s  extended .from  o r  charged to  the 
a u th o r i t ie s  to go beycnr1. and fin d  a deeper in s ig h t in to  
the tru e  m otiv a tion  o f  the mind o f  the man who k i l l s .

Acceptance in  le g a l procedures o f  the m otive a t  
la rg e  i s  based on the presumption th a t , u n le ss  i t  i s  proved
otherw ise through the in t r i c a c ie s  and fo rm a li t ie s  o f  tho
cou rt t r i a l ,  the in d iv id u a l [m urderer] i s  l i k o  any o th e r 
person , who cou ld  e x e rc ise  a t  p le a su re  any fu nc tion  he 
chose. There i s  no -re cogn ition  o f  the fa c t  th a t i f  he had 
been in  possess ion  o f  such p e r fe c t  powers o f  reason ing 
and such id e a l fo rc e s  o f  w i l l ,  he cou ld  have prevented
the occu rrence o f  the f a t a l  a c t .  . In  r e a l i t y ,  ho i s  in
h is  predicament f o r  the v e ry  reason th a t he w as-incapab le 
o f  behaving l i k e  a complete m an ,-the m aster c f  h im se lf .
However, peop le  in  g ene ra l re fu s e  to  lo o k  upon him as an 
in v a l id ,  and f in d  con s id e rab le  g r a t i f i c a t io n  in  obta in in '* 
f o r  s o c ie ty  a maximum s e c u r i ty  and p ro te c t io n  by imposing 
a maximum r e t r ib u t io n .^ /

The d istance  between t h is  approach and th a t  o f  many ro tn n t io n J s ts  may
be seen by c on tra s t in g  the above passage w ith the fo llow in g  statement
by Jacques Barzun , P ro v o s t  o f  Colombia U n iv e rs ity :
3 /  Ralph S . Banay, "S tudy i n  M urder," -The Annals (Nov. 1 9 5 2 ) , p . 33 .
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I  happen to  th ink th a t i f  a person o f  a d u lt  body has 
no t been endowed v ith  adequate c on tro ls  ag a in s t i r ­
r a t io n a l ly  tak ing the l i f e  o f  another, th a t person 
must be ju d i c i a l ly ,  p a in le s s ly , r e g r e t fu l ly  k i l le d  
be fo re  th a t m ind less body's h o r r ib le  automation 

•3 re p e a ts .! /
i .

Barzun sums up the genera l viewpoint discussed above as fo llo w s :
S o c ia l science tends s te a d i ly  to mark a p re fe rence f o r  
the troub led , the abnormal, the problem case. Whether 
i t  i s  pove rty , mental d is o rd e r , delinquency o r crime, 

p the "p a tie n t m a te ria l"  monopolizes the in te re s t  o f  in -
13 creasing groups o f  peop le among th e ’most ge.ncrous and
^ lea rn ed . P sycn ia try  and m ora l l ib e ra lism  go Together;
■■i the a p p lic a tio n  c f  law as we have known i t  i s  thus com-trl .js ing to be regarded as an h i s t o r ic  p re lude to s o c ia l
;.j work, which may rep lace  i t  e n t i r e ly . .  Modern l i t e r a ­

tu re  makes the most o f  th is  cane o u t lo o k , caring on ly  
^ f o r  the riis iu rhed s p i r i t ,  scorn ing as bourgeois those
[•J who pay th e ir  way ar.d do no t stab th e i r  f r ie n d s . A l l
y the w h ile the determ inism o f  n a tu ra l science re in fo rc e s
[j • the assumption th a t so c ie ty  causes i t s  own e v i ls .  A

French ju r i s t ,  f o r  example, says tha't in  o rd e r to under­
stand crime, we must f i r s t  brush aside a l l  ideas of. 
R e sp o n s ib ility . Re means the c r im in a l's  and takes fo r
crantpd that c f  s o c ie t ,r. The murderer k i l l s  because reared in  a broken home o r .  . converse ly , because 13 nt an e a r ly  age ne witnessed h is  parents making lo v e ;
Out o f  such cases, which make pa the tic  reading in  the l i t e r a t u r e  o f  lnooern c rim ino logy , i& corn tne a o o n t io n -  
i s t ' s  s ta te  o f  mind: ve dare not k i21 those we are 
beginning to understand so w e l l .2/
G enera lly  speaking, re te n t io n is t s  argue th a t , reg a rd le ss  o f  tho 

developments o f  the day in  the f i e ld  o f  psychology, law and o rd e r can­
not e x is t  un less people a re  he ld  in d iv id u a lly  respon s ib le  f o r  t h o i r  
ac tion s  and thus sub jec t to  the c on tro l o f  punishment i f  they f a i l  to 
obey the lav ), Those in  fa v o r  o f  c a p ita l punishment argue th a t i t  re ­
f le c t s ,  both p ragm a tic a lly  and sym b o lic a lly , th is  fundamental ten e t 

*
o f  ou r so c ie ty , and th a t i t 3  a b o li t io n  cou ld w e ll be oeen ao an endoroe-
ment o f  the kind o f  l ib e ra lism  described by Mr. Barzun— a view which,
1/ Barzun, in  Bedau ( o d . ) ,  op . c i t . . p . 159 .
2 /  Ib id . .  pp. 157 -158 .
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i f  in co rp o ra ted  in to  ou r law s , would le a d  to  s o c ia l anarchy. R ichard 
Get s te in  consented on th is  p o in t as fo llo w s  b e fo re  the American Bar 
A ssoc ia tio n :

i
J S o c ie ty  mus.t a ls o  con s ide r what e f fe c t  the a b o li t io n  o f

c a p ita l punishment cou ld  have upon-the ph ilosophy o f  the 
youth o f  ou r coun try . Many o f  them might ve ry  weLl lo o k  
upon the c r im in a l code, in c lu d in g  th a t p a r t  o f  i t  f o r ­
b idd ing murder, as a mere convention o f  s o c ie ty  which 

;] advanced th in k in g  and p rog re ss iv e  s o c ia l th e o rie s  perm it
H them to se t a s id e  as a m atte r o f  no consequence. This

th eo ry  le ad s  to  the b e l i e f  th a t  each i s  a law unto him­
s e l f ;  th a t each may choose the laws which he w i l l  obey, 

a and th a t he may 'v io la te  the r e s t .  ‘ This type o f  th in k in g
l! would e v e n tu a lly  le a d  us in to  v i r t u a l  anarchy. 1/

|| Moro s p e c i f i c a l ly ,  r e t e n t io n is t s  argue th a t the concern o f  a b c l i -
j| t io n is t s  f o r  the c rim in a l h a s ' le d  them to  p lace  f a r  too much emphasis
|  on r e h a b i l i t a t io n ,  as opposed to  de te rrence  and p ro te c t io n , as the
4 purpose o f  punishment. R ichard G e rs te in  comments th a t , "we must not
j' fo rg e t  th a t re fo rm a tio n  i s  an en jo yab le  by -p roduct, n o t the Bo lo goa l

o f  punishm ent."^ / The m in o rity  re p o r t  o f  the Massachusetts Sp ec ie l 
Commission n o te 3 ,

i . . . i t  m ight be w e ll he re  to  p o in t  ou t th a t  i t  i s  the
; • op in ion  o f  the  m in o rity  th a t  the m a jo r i t y  re p o r t  la y s

too  g rea t s t re s s  on the u e l fa r e  o f ‘ the in d iv id u a l 
c r im in a l su b je c t to  a sentence o f  execu tion . I t  i s  c o t 

. o u r in te n t  to  dep rive  the c r im in a l'o f  every considera­
t io n  uhich may be a ffo rd e d  to  him t>y the executive  
powers o f  the s ta te  subsequent to  h is  sentencing to 
execu tion . However, the urge t h a t ' t h i s  one cou ld be 
r e h a b i l i t a t e d  o r  th a t one cou ld  be g iven p s y c h ia t r ic  
trea tm ent and th e re fo re  they  a l l  a re  s a lv a b le  does 
not so lve  the problem  o f  suppressing p o to n t ia l m urderers .
I f  one becomes convinced th a t  the d ra s t ic  measure o f  

1 execution i s  th e  e f fe c t iv e  d e te r re n t , then i t  BU3t
lo g i c a l ly  fo l lo w  th a t  the innocent l i v e s  saved thereby

1 /  American Bar A sso c ia t io n , S e c tion  on C r ia in ? l .Law, od, d t . . p . IB .
■ 2 /
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a rc  o f  f a r  g re a te r im port than -the .crim ina l l i f e  s a c r i­
f ic e d . This method o f  th ink ing  must o f  n ecess ity  d ivorce 
i t s e l f  from any thought o f  the r e h a b i l i t a t io n  o f  the 
p ro p e r ly  condemned' c r im in a l.1/

The New Jersey Commission m a jo r ity  re p o rt  comments in  a s im i la r  ve in ,
The g reat in c rease  o f  crime In th is - S ta te  has coincided 
with a g rea te r tendency to emphasise the re h a b i li ta t io n  
fa c to r  in  c rim ino logy as aga in st the punishment o r  r e t r i ­
bu tive and d e te rren t aspects o f  c rim ino logy . The Commis­
sion  cannot conclude th a t easing the l o t  o f  the murderer 
w i l l  cause le s s  crime o r  fewer c rim ina l hom icides.2/
The supporte rs o f  c a p ita l punishment contend th a t th is  m isplaced

emphasis on re h a b i li t a t io n  as w e ll as the general, w illin g n ess  to "brush
as ide  a l l  ideas o f  R e sp o n s ib ility "  i s  a c o r o l la r y  o f  the fa c t  th a t many
a b o li t io n is t s  argue frcrn theory ra th e r than from a d ire c t  expedience
with chc r e a l i t i e s  o f  crime and law enforcement. J . Edgar Hoover
comments,

As a rep re sen ta tiv e  o f  law enforcement, i t  i s  my b e l i e f  
th a t a g reat many o f  the most voc ife rou s  c r ie s  fo r  a b o li ­
t io n  o f  c a p ita l punishment emanate from those areas o f  
our soc ie ty  which have been inculamed aga in st tho h o rro rs  
man can and does p e rp e tra te  ugninst h is  fe llo w  be ings.2/

D ire c t experience w ith law enforcement has led  most members o f  th is
p ro fe ss ion  to  support the death p en a lty . S h e r i f f  P itchess o f  Los
Ar.^elcs County t e s t i f i e d  as fo llow s  be fo re  the C a li fo rn ia  Senate
Committee in v e s t ig a tin g  c a p ita l punishment:

...w .\en I  uas in  law schoo l, 1 remember th a t 1 prepared 
a paper supporting the a b o li t io n  o f  c a p ita l punishment.
I  changed my mind. I  went d i r e c t ly  from law school in to  
the r . B . I .  I  c an 't t e l l  you whether i t  was w ith in  a 
yea r o r  two yea rs , but i t  wasn't long  a f t e r  I  had been 
in  tho a c t iv e  f i e ld  o f  in v e s t ig a tin g  tha t I  changed my 

 mind, and I  have become, p ro g re ss iv e ly  more convinced.
1 /  Massachusetts Spec ia l Commission, in .M cC le llan  ( e d . ) ,  o£. c i t . , 
p . 78 .
2 /  New Je rsey  Comnisaion, on. c i t . , p . 7 .
2 /  Hoover, in  Bedau ( e d . ) ,  erg. c i t . ,  p . .’130.
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I  wish I  cou ld  be as p o s it iv e  and as c e r ta in  as the 
proponents o f  a b o l i t io n — I  wish I  cou ld be. I  am as 
c e r ta in  a s  I  can be, a f t e r  search ing ay  own conscience, 
th a t i t  i s  a d e te r re n t , but ny change— and I  am not 
ashamed to  adm it th a t  I  did change my mind—was based 
on my d i re c t  con tac t w ith the c r im in a ls , who convinced 
me th a t i t  was a d e te r re n t  to  them.2/

1 /  C a li fo rn ia  L e g is la tu re , Senate Committee on Ju d ic ia ry , op, c i t . .  
pp. 150 -151 .
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V I. IKE DEATH PENALTY AND CRIi-HNAL JUSTICE

With regard to the complex o f  arguments re la t in g  to c a p ita l punish­
ment and c rim ina l ju s t ic e  (see pp. 23-33 ) ,  re te n t io n is ts  contend, f i r B t ,  
th a t the in s t i tu t io n  o f  c a p ita l punishment should stand o r f a l l  on 
the issue  o f  whether o r  no t i t  p rov ides maximum secu rity  f o r  the law - 
ab id ing , and not on the fa c t  th a t c e rta in  abuses e x is t  in  i t s  uae, o r 
tha t i t  i s  time-consuming and expensive to  adm instcr. Secondly, they 
argue tha t many o f  the abuses a lle g ed  b y 'a b o li t io n is ts  e ith e r  do not 
a c tu a lly  e x is t  o r a re  remediable through -a reform  o f  the cou rts .
Supporters o f  tho death p ena lty  p o in t out th a t i t s  e ff ic a c y  as a 
d e te rren t i s  i t s e l f  undermined by the in e q u a lit ie s  and in e f f ic ie n c ie s  
in  the adm in is tra tion  o f  c rim in a l ju s t ic e ; what i s  ind ica ted  here is  
not the need to a b o lis h  tho death pcunalty, but tho nood to reform  
c rim ina l procedure.

A. 7)io p o s s ib i l i t y  o f  E r ro r

A major issue  in  th io  area ic  the a lle g ed  danger o f  executing 
the innocent. Tirct, the re  a ro  tnose who arguo th a t th in  i s  n o t, in  
fa c t ,  a r e a l p o s s ib i l i t y ,  given tho p recau tions taken by tho courto

I
in  c a p ita l oases. Judge Learned Hand commented,

Our procoduro has always bean hauntod by the ghost o f  
the innocenu man convicted . I t  i s  an un rea l d roam .l/

Thoro have been no kno'-ci caseo o f  the execution o f  nn innocent man in
? /th is  coun try .-'

I
3

il

1 / Quoted by F lo r id a  Spec ia l Comai anion , .-op. c i t . ,  p . 29 . 
2 /  Bednvi ( e d . ) ,  on. c i t . ,  p . UU0} ooo pp. 23-24 a b o v e , ’
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The p o s it io n  o f  those r e t e n t io n is t s  who admit th a t the p o s s ib i l i t y
o f  e r r o r  does e x is t  i s  summed up by the F lo r id a  re p o r t  as f o l lo v o :

Proponents o f  cap ita ], punishment who adm it th a t the 
p o s s ib i l i t y  oT con v ic tin g  an innocent man i s  p re sen t 
m ain ta in  th a t  such a p o s s ib i l i t y  is^ extrem e ly  remote 
today due to  the p a in s ta k in g  care that- the cou rts  take 
and the many avenues f o r  c o r re c t in g  t r i a l  e r r o r ;  . Hie 

} ta sk  o f  conducting c a p it a l punishment t r i a l s  i s  c a rr ia d
; ou t w ith every p o s s ib le  p re cau tion  in  fa v o r  o f  an

accused thereby making the chance o f  a m isca rriag e  o f  
l ju s t ic e  i n f i n i t e ly  s m a l l .1/

I

Those who support the death p e n a lty  argue th a t , in s o fa r  as th e re  i s
a r i s k  th a t  an innocen t man w i l l  be executed, i t  i s  ju s t i f i e d  by the
p ro te c t io n  a f fo rd e d  to s o c ie ty  by the death p e n a lty . 'rh is  argument
i s  s ta ted  as fo llo w s  by tho m in o r ity  re p o r t  o f  the Massachusetts
Sp e c ia l Commissions

We do no t f e e l ,  however, th a t  the mere p o s s ib i l i t y  o f  
e r r o r ,  which can neve r be com p le te ly  ru le d  o u t , can be 
urged as a reason why tho r ig h t  o f  th e  s ta te  to  i n f l i c t  
the death p en a lty  car. be questioned in  p r i n c i p l e . . . .
A l l  th a t can oe expected o f  [human a u th o r i t ie s ]  i s  th a t 
they take eve ry  reasonab le  p recau tion  ag a in s t the danger 
o f  e r r o r .  When th is  i s  done by those who a re  charged 
w ith the a p p lic a t io n  o f  the law , the l ik e l ih o o d  th a t 
e r r o rs  w i l l  be made descends to  an i r r e  'u c ib le  minimum.
I f  e r r o r s  a re  then made, t h is  in  th'e necessa ry  p r ic o  
th a t must be pa id  w ith in  a s o c ie ty  which i s  made up 
o f  human beings and whose a u th o r i ty  i s  exe rc ised  not 
by ange ls  but by men them se lves. I t  i s  n o t b ru ta l o r  
u n fe e lin g  to  suggest th a t  th o  dangor o f  m isca rriag e  o f  
J u s t ic e  must be weighed a g a in s t the f a r  g re a te r  e v i ls  
f o r  which tho death p e n a lty  aims to p rov id e  e f fe c t iv e  
rem ed ies .2/

J /  F lo r id a  S p e c ia l Commission, on . c i t . .  p . 29 .
2 /  Maseachuaette S p e c ia l Commission, in  .Model I a n  ( e d . ) ,  od . c i t . , 
p . 6 1 .
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B. The A llc e e d  I r .e c u a l i t y  o f  A p p l ic a t io n

A b o li t io n is ts  a lla g e  th a t the re  i s  a d isc ri& in a tic n  in  the use o f
the death pena lty , based p r im a r i ly  on race , w ea lth , and le g a l counsel.
The re te n t io n is t  answer to th is  a l le g a t io n  i s  w e ll s ta ted  as fo llow s
by Hugo *dan 3eaau, h im se lf an a b o l i t io n is t ;

One o f  the con ten tions o f  a b o l i t io n is t s  in  th is  country , 
popu la rized by the la t e  Warden Lawes, i s  th a t "on ly  the 
poor, the f r ie n d le s s  and the fo re ig n -b om " a re  sentenced 
to death and executed. As a d e sc rip tion  o f  the c la s s  o f  
persons executed, th is  i s  p robab ly f a i r l y  accurate 
(though, w ith the v i r t u a l cu rta ilm en t o f  imm igration, 
the p lace o f  the fo re ig n -b o rn  has been taken by na tive  
non -w h ites). But i f  i t ' i s  meant to  imply d e lib e ra te  
d isc rim ina tion  by t r i a l  c ou rts , uppu lla te  cou rts and 
boards o f  pardons, i t  remains uproved. Tne v a s t m a jo r ity  
o f  a l l  p r ison e rs  throughout our coun try 's  h is to ry  have 
been the- poor, the fr ie n d le s s  and the fo re ig n -b o rn  
(o r  n on -u n ite ), i t  has ye t tc be shewn th a t murderers 
o r p r is o n e rs  under death sentence d i f f e r  s ig n i f ic a n t ly  in  
these respects from o th e r c r im in a ls '.! /

On the sp e c if ic  issue  o f  the high percentage o f  Kegroes sentenced to
death, i t  haa been.noted:

Much p rev ious research  in  c rim in a l homicide, which in ­
cludes murder in  the f i r s t  degree, lias demonstrated 
tne fa c t  th a t a d isp rop o rtion a te  c on trib u tion  to the 
homicide ra te  i s  made by Negroes. I t  i s  no su rp r is e , 
th e re fo re , tha t as many as t h i r t y - s ix  per cent o f  
persons placed on death row a re  Negro. Consistent 
wi+h independent research  and the Uni.form Ci~in;c Reports.
Negroes comprise betv/een th ree  and fo u r  times more o f 
the c rim ina l homicide caues (e i t h e r  as o ffe n d e rs  o r  as 
v ic tim s ) than tr.ey do o f  the genera l p o p u la t io n .2/

)J  Bedau ( e d . ) ,  on. c i t . ,  pp. A ll- 1 1 2 . F o r s t a t i s t i c s  which 
substan tia te  Bedau'a argument, ‘sea C a li fo rn ia  L e g is la tu re , Senate 
Committee on Ju d ic ia ry , op. l i t . ,  pp. 106-103 .
2 / Marvin E. V.'olfgang, A rleno K e l ly ,  and. Hans C. Nolde, "Executions 
and Commutation.; in  Pennsylvania" (1 9 6 2 ) , in  Bedau ( e d . ) ,  on. c i t . , 
p. 173 .
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C. The Need f o r  Reform
As in d ic a ted  abcve, r e t e n t io n is t s  viow the ex istence  o f  abuses in  

the a dm in is t ra t io n  o f  the death p e n a lty  no t a s  an argument f o r  a b o lis h ­
in g  the death p e n a lty , but f o r  re fo rm ing  the c ou rts  and the c rim in a l 
p rocedu re . Mr. Ba rzun1s comment on the-danger o f  execu ting  the inno­
cent i s  g e n e ra lly  re le v a n t  h e re :

. . .w h a t  i s  a t  f a u l t  in  our p resen t.system  i s  not the 
J sentence [ o f  d ea th ] but tho f a l l i b l e  p ro c e d u re .. . .
* What the m isca rria g e s  p o in t to  i s  the need f o r  r e -
i fo rm ing the ju r y  system , the ru le s  ’o f  evidence, the

customs o f  p ro secu tio n , the machinery o f  a p p e a l.1/
I B e te n t io n is to  contend th a t  i f  the death p e n a lV  i s  a  le s s  e f fe c t iv e  

d e te rre n t than i t  m ight be , a m ajo r reason i s  the r a r i t y  o f  i t s  use . A 
number o f  a b o l i t i o n i s t s  concur. 7horst«n S e l l i n  comments:

1

B
S

We a r r iv e  tnen a t  the conc lu s ion  th a t i f  the death- p e n a lty  
i s  tw have any re s t ra in in g  e f f e c t  tn e re  must be an adequate 
th re a t  „ f  execu tion , but no one has ventured to  c a lc u la te  
how g rea t the r i s k  o f  por'd L ie  execu tion  must be in  o rd e r 
to  c o n s t itu te  an adequate t h r e a t .2/

Bedau develops t h is  argument a t  some le n g th :
Since the time o f  B ecca ria , Benuham, Rush and L iv in g s ton , 
most p e n o lo g is ts  have agreed th a t f o r  any puni snraent to  
have optimum e f f ic a c y  as a d e te r re n t , the p en a lty  must be 
imposed c o n s is te n t ly , immediate ly and in e x o ra b ly ; th a t  i s ,  
on a l l  o f fe n d e rs , p rom p tly  a f t e r  t h e i r  crim e, arid in  such 
a way th a t  the g ene ra l pub li c expects e x a c t ly  t h i s .  But 
in  p ra c t ic e , n o t one o f  these cond ition s  i s  s a t i s f ie d  by tho 
way c a p i t a l punishment i s  adm in iste red . Only a sm a ll p ro ­
p o r t io n  o f  f i r s t  degree m urderers a re  sentenced to  death 
a n i even few er a re  executed . Tho d e la y  in  conv ic ting  and 
executing those who do get a dea th . sentence i s  in c re a s in g  
and n o to r io u s . So, a lm ost anyone who contemplates some 

. h o r r ib le  crime car, see some chance1o f  g e ttin g  away w ith
; i t ,  o r  a t  le a s t  in  n o t having to  pay the supreme p o n a lty .
’  I f ,  in  p ra c t ic e , the death p e n a lt y . i s  no more e f fe c t iv e
] a d e te rre n t f o r  murder, rape and kidnapping tw in im p rison -

mcnt i c ,  t h i s may be the re a son ,2/' 
l 7  Barzun , in  Bedau ( e d . ) ,  o o . c i t . . p . -1 63 .
2 /  S o l l i n ,  The Death r e a l t y , pp. 2 0 -2 1 ;
3 /  Bodau ( e d . ) ,  c i t . . p . 2 70 .


