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MEMORANDUM April 10, 1984
SUBJECT : Sectional analysis of CSKB 140(Judiciary)
TO: Representative Charlie Bussell

Chairman, House Judiciary Committee

FROM: Edward H. Hein
Legislative Counsel

Section 1 makes first degree murder a capital fvlony.

Section 2 amends AS 12.30.040(b) to provide that a person
convicted of a capital felony may not be released on bail
either before sentencing or pending appeal..

Section 3 provides that a person convicted of acapital
felony is subject to a mandatory sentence of 20 - 99 years”
imprisonment or death.

S-",tion_4 adds a new section, AS 12.55.115, to the statutes.
SuDsection (@) allows an automatic appeal to the Alaska
Supreme Court of a death sentence for a period of 60 days
after the sentence iIs handed down. The court may extend the
time limit. Such an appeal must be given first priority by
the court and thecourt may adopt special rules for hearing
such an appeal. The court is required to make three deter-
minations :

(1) was the sentencing influenced by passion, prejudice
or arbitrariness?;

(@ was the finding of an aggravating factor supported
by the evidence?; and

(@) is the death penalty imposed in similar cases?

Under subsection (b), if the Alaska Supreme Court upholds
the death sentence, it is required to issue a death wan*ant
and deliver it, with a copy of the court"s opinion, to the
commissioner of corrections. The commissioner then
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specifies the time, place and manner of execution. The de-
fendant may choose death by lethal injection or bv firing
squad.

Under (c¢) firing squad executions must take- place at a state
prison. The squad consists of six peace officers chosen by
the commissioner of corrections and paid - an amount set by
the commissioner.

Under (d) the commissioner must consult with a licensed
physician and then select 1 method of injection and a drug
or combination of drugs to be used in executions by iIn-
jection.

Under (e) the commissioner and a licensed physician must be
present at each execution. The commissioner may iInvite up
to nine citizens to witness an execution, including, among
others, relatives and religious persons designated by the
defendant.

Under (f) the commissioner of corrections must certify the
death of the person executed.

Under (g) six members of the news media may attend an ex-
ecution and serve as a pool for other news media.

Under (h) cameras and other recording equipment may notbe
used at the execution site until the execution is completed
and the body is removed. Violation of this provision is a

class B misdemeanor.

Under (i) persons attending an execution may be searched.
Under (J) the only additional persons who may attend an ex-
ecution are necessary staff designated by the commissioner
of corrections. Minors may not attend.

Under (Ic) the Department of Corrections must adopt regu-
lations c-overning attendance at executions.

Section 5 adds six new sections to the statutes:

(1) AS 12.55.177 establishes a procedure for the sentencing
of a person convicted of a capital felony. Under subsection
(a), sentencing is a separate proceeding following the trial
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or guilty plea. The proceeding is conducted before the
trial jury or, if there was no jury trial, before a special-
ly impaneled jury. Under subsection (b), the state and the
defendant may present any relevant evidence concerning ag-
gravating and mitigating factors, so long as the evidence
was not obtained in violation of the state or federal con-
stitution and so long as the defendant has the opportunity
to rebut hearsay statements.

It is not clear whether subsection (b) is intended to disal-
low invocation of evidentiary privileges in a sentencing
proceeding. The rules relating to evidentiary privileges
are the only rules of evidence which are specifically mace
applicable to sentencing proceedings by Rule 101 of the
Alaska Rules of Evidence. In light of the requirements of
the Alaska Constitution and of Uniform Rule 3S(e) that bills
must note any changes being made to court rules, it would be
prudent to clarify the legislative iIntent of subsection (b).

(@ AS 12.55.178 requires the sentencing jury to produce an
advisory sentence for the court. The jury must decide three
questions:

(A) did aggravating factors exist that justify a death
sentence?;

(B) were there mitigating factors involved that out-
weigh the aggravating factors?; and

(© should the sentence be a term of imprisonment or
death?

(@) AS 12.55.179 requires the sentencing court to consider
the evidence and the jury®s advisory sentence and to enter a
sentence. Subsection (@) provides that if a death sentence
is imposed, the court must state in writing the aggravating
factors that exist to justify the sentence and any mitigat-
ing factors”considered by the court. Subsection (b) re-
states the fact that a death sentence may be automatically
appealed to the Alaska Supreme Court under AS 12.55.115.
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(49 AS 12.55.180 lists seven aggravating factors, any one of
which could justify imposition of a death sentence if not
outweighed by mitigating factors. The aggravating factors

are:

®

(A)committing torture or aggravated battery amounting
to deliberate cruelty during the crime;

(B) creating a risk of imminent physical harm to three
Oor more persons;

(© having a prior conviction of a violent felony;
(D) committing the crime under contract or for money;

(E) committing the crime while on release for another
felony charge or for a convictior involving assault as

a necessary element;

(F) the victim was a judge, prosecuting attorney,
police officer, correctional employee or fireman and
the crime was committed during or because of the vic-
tim"s exercise of official duties; axcl

(G) the crime resulted from a conspiracy of five or
move persons.

AS 12.55.181 Hlists four mitigating factors;

(A) the defendant committed the crime under duress,
coercion, threat or compulsion;

(B) the defendant was vourg and was influenced to com-
mit the crime by a more mature person;

(©) the defendant acted iIn response to serious provoca-
tion by the victim; and

(D) the defendant helped authorities detect or appre-
hend others involved in the crime.
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(6) AS 12.55.182(a) provides that if there is reason to be-
lieve that a person sentenced to death is iIncompetent or
pregnant, the commissioner of corrections must notify the
sentencing court, the prosecuting attorney and the person®s
defense counsel. The sentence of execution is then stayed
until further order of the court. The term "incompetent™ is
not defined.

Under (b) the mental condition of the person who is thought
to be "incompetent'" or pregnant must be examined iIn accord-
ance with AS 47,30.060 - 47.30.070. These statutes, how-
ever, were repealed in 1981. IT the person is found to be
incompetent, the person shall be cormitted. It is not clear
what happens if the person later is found to be competent
after being committed. IT the person is found to be comp-
etent iIn the initial examination, that finding must be sent
to the supreme court and the commissioner of corrections.
The supreme court then must issue another death warrant and
deliver it to the commissioner with another copy of finding
that the person is competent. This warrant must specify a
date of execution 30 to 60 days thereafter.

Under (c) i1f the defendant is pregnant, the (trial?) court
must transmit a certificate making that finding to the
supreme court and the commissioner of corrections. The ex-
ecution is then stayed until the defendant is no longer
pregnant. Immediately after the child is born or the preg-
nancy is otherwise terminated the (trial?) court must certi-
fy that fact to the supreme court and the commissioner of
corrections. The supreme court must then issue another
death warrant specifying a date of execution 30 to 60 days
thereafter.

Section 6 removes from the jurisdiction of the state court
of appeals cases in which a death sentence has been iImposed.
Note that under the 1984 legislative drafting manual, noth-
ing less than a full subsection should be amended in a bill.
Thus,, the full text of AS 22.07.020(a) should appear in sec-
tion 5.

Section 7 the purpose of this section is not clear.
Apparently chis section iIs an attempt to remove appeals of
death sentences from the jurisdiction of the state court of
appeals. The statute being amended, however, deals only
with jurisdiction over appeals of sentences of iImprisonment.
Thus, section 6 is both confusing and superfluous.

EHH :0j b
J6/017
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MEIORANDUM January 17, 1984
SUBJECT: Sectional analysis of HB 140
TO: Representative Charlie Bussell

Chairman, House Judiciary Committee

FROM: Edward H. Hein®7 "
Legislative Couns©el

Section 1 makes first degree murder a capital felony.

Section 2 provides that a person convicted of a capital fel-
ony iIs subject to a mandatory sentence of 20 - 99 years®
imprisonment or death.

Section 3 adds a new section, AS 12.55.115, to the statutes.
Subsection (@) allows an automatic appeal to the Alaska
Supreme Court of a death sentence for a period of 60 days
after the sentence is handed down. The court may extend the
time limit. Such an appeal must be given Tfirst priority by
the court and the court may adopt special rules for hearing

such an appeal. The court is required to make three deter-
minations :

(1) was the sentencing influenced by passion, prejudice
or arbitrariness?;

(@ was the finding of an aggravating factor supported
by the evidence?; and

(@) 1is the death penalty imposed in similar cases?
Under subsection (b),if the Alaska Supreme Court upholds the

death sentence, the trial court is required to specify the
time, place and manner of execution.
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Section 4 adds five new sections to the statutes:

(1 AS 12.55.177 establishes a procedure Tfor the sentencing

of a person convicted of a capital felony. Under subsection
(a), sentencing is a separate proceeding fTollowing the trial
or guilty plea. The proceeding is conducted before the

trial jury or, if there was no jury trial, before a special-
ly impaneled jt/"y. Under subsection (b) , the state and the
defendant may present any relevant evidence concerning ag-
gravating and mitigating TfTactors, so long as the evidence
was aot obtained iIn violation of the state or federal con-
stitution and so long as the defendant has the opportunity
to rebut hearsay statements.

It is not clear whether subsection (b) is intended to disal-
low invocation of evidentiary privileges In a sentencing
proceeding. The rules relating to evidentiary privileges
are the only rules of evidence which are specifically made
applicable to sentencing proceedings by Rule 101 of the
Alaska Rules of Evidence. In light of the requirements of
the Alaska Constitution and of Uniform Rule 39(e) that bills
must note any changes being made to court rules, it would be
prudent to clarify the legislative intent of subsection (b).

(2 AS 12.55.178 requires the sentencing jury to produce an
advisory sentence for the court. The jury must decide three
questions:

(A) did aggravating factors exist that justify a death
sentence?;

(B) were there mitigating factors involved that out-
weigh the aggravating factors?; and

(©) should the sentence be a term of imprisonment or
death?

(3 AS 12.55.179 requires the sentencing court to consider
the evidence and the jury"s advisory sentence and to enter a
sentence. Subsection (@) provides that if a death sentence
is imposed, the court must state in writing the aggravating
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factors that exist to justify the sentence and any mitigat-
ing factors considered by the court. Subsection (b) re-
states the fact that a death sentence may be automatically
appealed to the Alaska Supreme Court under AS 12.55.115.

(4) AS 12.55.180 Ilists seven aggravating factors, any one o
which could justify imposition of a death sentence if not
outweighed bv mitigating Ffactors. The aggravating factors
are:

(A)committing torture or aggravated battery amounting
to deliberate cruelty during the crime;

(B) creating a risk of imminent physical harm to three
Or more persons;

(©®) having a prior conviction of a violent felony;
(D) committing the crime under contract or for money;

(E) committing the crime while on release for another
felony charge or for a conviction involving assault as
a necessary element;

(F) the victim was a judge, prosecuting attorney,
police officer, correctional employee or fireman and
the crime was committed during or because of the vic-
tim"s exercise of official duties; and

(G) the crime resulted from a conspiracy of five or
more persons.

(5) AS 12.55.181 lists four mitigating factors:

(A) the defendant committed the crime under duress,
coercion, threat or compulsion;

(B) the defendant was young and was influenced to com-
mit the crime by a more mature nerson;
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(©) the defendant acted in response to serious provoca-
tion by the victim; and

(D) the defendant helped authorities detect or appre-
hend others involved in the crime.

At page 4, line 12, the bill states that all mitigating
factors, including; the four that are listen, must be con-
sidered. Thus, a defendant is entitled to raise anything
that could be construed as a mitigating factor, even if it
is not listed. This statute, however, does not specify who
must consider the mitigating factors. Is it the court, the
jury, or both? Likewise, this statute does not say whose
judgment controls on the question of whether the mitigating
factors outweigh any aggravating factors that exist. Under
AS 12.55.178(2), the sentencing jury would be required to
balance mitigating factors against aggravating factors. But
the jury®"s findings are only advisory. It is not clear,
under AS 12.55.131, whether a finding by the jury that the
mitigating factors outweigh the aggravating factors 1is suf-
ficient to prevent imposition of the death sentence i1f the
judge disagrees with the jury"s findings. In light of the
gravity of this determination, legislative intent should be
made clear. This could be done by using the active voice
instead of the passive voice at page 4, lines 10-13. The
same considerations just discussed apply to the language at
page 3, lines 16-18.

Section 5 removes from the jurisdiction of the state court
of appeals cases in which a death sentence has been iImposed.
Note that under the 1984 legislative drafting manual, noth-
ing less than a full subsection should be amended in a bill.
Thus, the full text of AS 22.07.020(a) should appear iIn sec-
tion 5.

Section 6 The purpose of this section is not clear. Ap-
parcntly this section iIs an attempt to remove appeals of
death sentences from the jurisdiction of the state court of
appeals. The statute being amended, however, deals only
with jurisdiction over appeals of sentences of imprisonment.
Thus, section 6 is both confusing and superfluous.

EHH:oj b
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DEATH PENALTY LAWS

BACKGROUND

I'n FURMAN v. GEORGIA, 4UH u.s. 238 (1972), the u.s. Supreme Court found that
the procedures by which to impose the death penalty were "arbitrary and
capricious” and therefore in conflict with the 8 th and 14¢th amendments. The
court did not declare the death penalty itself to be unconstitutional. Rather,

the court found that the GEORGIA law did not provide any standards to guide the

sentencing authority when deciding which defendants convicted o f a capital

offense should be sentenced to die and which should live.

After the FURMAN decision, GEORGIA and many other states designed new
cap-"tal punishment laws to comply with the court decision. State legislatures
generally enacted two types o f laws: mandatory death penalty laws for persons
convicted o f a certain capital offense and laws to provide objective standards
to guide the sentencer in determining what punishment shouwuld be imposed. Both
types o f law were written to reduce and define the discretion of the sentencer.
Mandatory laws comopletely removed the decision of whether or not to impose the
death penalty from the judge or the jury and were later declared
unconstitutional. In WOODSON v. NORTH CAROLINA, 96 S . Ct. 2978 (1976) and
ROBERTS v LOUISIANA, 96 S . Ct. 3001 (1976), the Uu.s. Supreme Court held that a
sentence of death cannot be an automatic consequence o f g uilt and such
sentences must consider the circumstances o f the case and the individual

offender.

I'n 1976, the laws of GEORGIA, FLORIDA, AND TEXAS were upheld by the United

Stares Supreme Court (See GREGG Vo GEORGIA, 96 S . Ct. 29009 ; PROFFITT V.
FLORIDA, 96 S. Ct. 2960 ; and JUREK V. TEXAS, 96 S . Ct. 2950). Each law
provides standards to guide the sentencing authority in deliberations regarding
the punishment of death. The following common characteristics can be found in
these laws First, the procedure is two-tier; a trial is held to determine
guilt and a separate sentencing hearing is held to determine the appropriate
punishment, life imprisonment [ death. Second, during the sentencing hearing,
the sentencing authority must consider certain factors, issues and
circumstances specified or required by law. Evidence is introduced and both

the prosecutor and the defendant can present arguments relating to these

o

issues. Third, any decision to impose the eath penalty is reviewed by the
state supreme court. Although the laws are sim ilar, each state has taken a
somewhat different approach to estabMsh standards to govern sentencing

procedures
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I'n TEXAS and FLORIDA, sentencing hearings are held before a jury (Tex. Code
Crin. Pro. 37,071 and Fla. Stat. Ann 921 .141). GEORGIA law allows the judge 0
the jury to consider evidence during the sentencing hearing (GA Code Ann.

27-2503).

I'n oraer tor a death sentence to be imposed in GEORGIA, the sentencing body
must find at least one aggravating circumstance specified by law to e xist and
make a recommendation that the individual be sentenced to death (GA Code Ann.
26-3102 and 27-2534.1) A history of assawultive behavoir is an example of an
aggravating circumstance. Unilike Georgia, FLORIDA lists both aggravating and
mitigating circumstances to be considered by the sentencing jury. The
sentencing jury then submits an advisory sentence to the court (Fla. Stat. Ann.
921-141). Among the circumstances considered to be mitiuvatiny factors are the
defendant's state of mind and if the defendant is o f a particularily young aye.
When considering the appropriate sentence to be imposed, the mitiyating factors
can outweigh the aggravating factors. The trial judge in FLORIDA makes the
final decision of what sentence to impose, life imprisonment ofr death.

Neither aggravating or mitigating circumstances are specified in TEXAS law.
Flowever, the jury must consider three issues and render a verdict o f “yes'” or
"no" on each issue. First, did the offender behave in a deliberate manner?
Second, is thr offender likely to commit future acts o f violence? Third, if

evidence has been presented to show that the offender was provoked by the

victim, were the actions o f theoffender unreasonable in light o f the
provocation? I f the jury answers "yes" to each issue it must consider, the
court is required to sentence the offender to death (Tex. Code Grim. Proec.

37T .07 1), In JURECK v TEXAS, the court held that although “Texas has not
adopted a list o f statutory ayyravating circumstances...its action in narrowing
the categories of murders for which a death sentence may ever be imposed serves
much the same purpose." (JURECK v TEXAS, at 2955). The Texas Penal Code
limits capital homicides to intentional and knowing murders committed in five
situations (Tex. Penal Code 19.03, 1974).

I'n reviewing a death sentence, the GEORGIA state supreme court is required
by state law to determine, 1) if the sentence woas imposed in an arbitrary,
prejudicial or passionate manner, 2) if the evidence supports the sentencing
authority"'s finding of the aggravating circumstances, and 31 if the sentence is
disproportionate or excessive to other sentences imposed in sim ilar cases (G A
Code Ann. 27-25371). Neither FLORIDA nor TEXAS laws direct the state supreme
court to conduct a certain kind o f review but review is automatic (Fla. Stat.
Ann. 921-141 and Texas 37T .07 1),

By specifying circumstances and issues for consideration when determining
the appropriate sentence o f a capital offender, the legislatures of GEORGIA,

TEXAS and FLORIDA have provided an acceptable mechanism to reduce arbitrary
decision-making. Supreme court review is an extra safeyuard to protect against

totally discretionary sentencing.

RECENT LEGISLATION

To date, thirty-eigh-t states and the federal government have laws to impose

the death penalty for certain crimes.
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STATE METHOD DEATH ROW
ALABAMA
Act. No. 81-178, H.13. 297, electrocution 67
Regular Session 1981, 1931

Acts p. 203

ARIZONA
Ariz. Const, art. 22, sec . 22 yas 59
Ariz. Rev. Stcet. Ann. Secs.

13-703, 704

ARKANSAS
Acrk. Stat. Ann. secs. 41-803, lethal injection 24
41-1331, 41-3932 (or choice of elec -
trocution for

those sentenced

before March 24, 1983)

CALIRORNIA

Calif. Penal Code Secs. 37, gas 144

190 et. seq ., 3604, 4500 (Deeriny)
COLORADO

Colo. Rev. Stat. 16-11-401, gas

18-1-105, 18-1-409
CONNECTICUT

Conn. Gen. Stat. 53A-46 electrocution

Revised 1981

DELAWARE

Del. Code Ann. Tit. 11, , 4209 lethal injection
FLORIDA

Fla. Stat. Ann. sec. 922 .10 (West) electrocution 204
GEORGIA

GA Code Ann. sec. 27-2512 electrocution 112
IDAHO

Idaho Code sec. 1¢-11-19 (2716) lethal injection

0T firiny squad

ILLINOTIS
[ Ann. Stat. Ch. 38 electrocution 64
secs. 119 -5, 100b -1-f-

INDIANA

Ind. Code Anri. 35 -1-46-9 (Burns) electrocution 20
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PENNSYLVANIA

Pa. Stat. Ann. Tit. 18, secs. 1102

1311 585 . 19 see. 1121 (Paroon)
SUUlM CAROLINA

SC Code secs. 16-3-20, 24-3-530
SUUTH DAKOTA

1979 SD Session Laws. Crim Pro.

Ch. 160 sec. 10, 20-21
TENNESSEE

Tenn. Code Ann. sec. 40-3117
TEXAS

Tx Code Crim. Proc. Ann. art. 43
UTAH

UuT. Code Ann. sec. 77-36-16
VERMONT

VT, Stat. Ann. Tit. 13, sec. 7106
VIRGINTIA

Va. Code sec. 53-318
WASHINGTON

Wa. Rev. Code Ann sec 10.70.0¢90
WYOMING

wy. Stat. Sec 7-13-405
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Gettinger, Steohen, “Tug Death Penalty is Back--And So I's the Debate

CORRECTIONS MAGAZINE, Dune 1979,

Papp, Dennis K., "State Capital Punishment Schemes Expressly Upheld by
NEW YORK

electrocution 1
tne Uu.s. Supreme Court", 0 hio Legislative Service Commission,
April 13, 1979. (Available through NCSL"'s Legislative Information
System Document RCHT7903198.)

“"The Constitutionality of the Death Penalty Statutes in Florida, 0Ohio
and Colorado", Colorado Legislative Council Staff, January 30, 1979,
(Availahble through NCSL"'s Legislative Information System.)

“"The Question of Capital Puiishment", Contact Inc ., Revised 1981,

(T his publication includes case law, legislation, and other detailed
information and can be obtained for §10.00 from Contact Inc .,

P.O . B ox 81828, Lincoln, Neb. 68501,



Pouch V, State Capitol
Juneau, Alaska 99811
(907) 465-3991

January 21, 1984

MEMORANDUM
TO: Representative Charlie Bussell
FROM: Nancy Pease Txacuc.

Legislative Analyst/
RE: Reinstating the Death Penalty

Research Request 8§4-2
Craig Lovell o f your staff requested information on the reinstatement
of the the death penalty in other states. Specifically, he asked about
the steps that were taken in other states to reinstitute [ oppose the
death penalty, and the issues that were raised. He also asked for a
description o f past Alaska legislation aimed at reinstating the death
penalty.
Reinstatement through Legislation
A summary o f death penalty laws released by the National Conference o f
State Legislatures on January 7, 1984 lists 38 states which prescribe
capital punishment for heinous crimes (see Attachment A I'n many o f
these states, the death penalty had at one time been abolished, declared
unconstitutional, or invalidated by its sim ilarity to death penalty
statutes that were ruled unconstitutional in other states. I'n most
cases, legislation was the means o f reinstating or substantially revis -
ing the death penalty to meet constitutional requirements.
States where new death penalty statutes have been enacted through legis-
lation include; New Jersey (1982); Connecticut, Idaho, Ohio and Washing-

ton (1981); Alabama (1980); South Dakota (1(1t79); Maryland, Pennsylvania,

Arizona, Maine, Maryland and South Carolina (1978); iTTinois, Indiana,
Missouri, Mississippi, Montana, M issouri, Nevada and liorth Carolina
(1977); Florida, Georgia and Oklahoma, (1976); and T exas (197 4).
Although legislation has been the method by which the death penalty has
been reinstated 'n most states., the support or opposition of the execu-
tive branch, the judiciary, and the public have been strong factors in

other states.
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Pubtlic Initiatives and Referenda

I'n Massachusetts, voters reinstated the death penalty by approving a
referendum amendment. I'n California, a b allot initiative succeeded in
increasing the types of crimes and the circumstances in which the death
penalty could be imposed. I'n Oregon, since 1914, voters have twice

abolished and twice reinstated the death penalty (throwugh both public
initiatives and one legislative referendum). Most recently in Oregon,

petitioners failed to collect enough signatures to place the two mea-

sures on the state ballot that would be necessary to reinstate the
death penalty (a constitutional amendment o f the Oregon Criminal Code
and a statute providing for capital punishment). Michi gan proponents
of the death penalty also failed last year in their attempt to petition

for a ballot vaote on amending the Michigan constitution w hich currently

prohibits capital punishment.

States Without A Death Penalty

The following states and U.S. jurisdictions do not have a death penalty:
Alaska, District o f Columbia, Hawali, low a, Kansas, M aine, M ichigan,
M innesota, North Dakota, Oregon, Rhode Ilsland, West Virginia, Wisconsin

and Guam.

As you are probably aware., both Alaska and Hawaii abolished capital
punishment as territories., and, as states, have never instituted capital
punishment laws. The District of Columbia has established through case
law a criminal code which does not prescribe the death penalty. Guam
has also never had a death penalty, and a referendum to institute one
in the late 1970s failed through the electorate.

Michigan is the only state whose constitution prohibits capital punish-
ment. According to Henry Schwarzchild of the American Civil Liberties
Union's (ACLU) Capital Punishment Project, the northern tier o f mia-
western states have, historically opposed the death penalty, dating
back to the progressive farmer/labor movement o f the mid-nineteenth
century. Although South Dakota broke with that tradition in 1979, M.
Schwarzchild guardedly predicted that the traditional opposition to the
death penalty in the upper Midwest is "unlikely to be undone" in the
near future. I'n Michigan, a 1983 referendum drive to amend the consti-
tutional prohibition of capital punishment failed to collect enough
valid signatures to place the amendment on the ballot. I'n Wisconsin,
death penalty legislation is regularly introduced-~and regularly fails

to pass.
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bernatorial Opposition

I'n other states, a strong stand by the governor has been a factor in pre-
venting reinstatement o f the death penalty. According to M. Schwarz-
child o f the ACLU, the governor o f New York has vetoed death penalty
statutes passed by that state's legislature in each of the past nine
years The Governor o f Kansas also vetoed death penalty legislation
in three recent years. I'n New Jersey, according to the assistant
director of the New Jersey Department of Criminallustice, the previous

governor vetoedevery death penalty b ill approved by the state legisla
ture during his eight-yeur tenure only with th election o f a new
governor in 1982 did the death penalty become law. The previous Gover-
nor of Kentucky also blocked legislation to reinstate the death penalty
for the length of his term in o ffice

Action on the Death Penalty lssue in Four States

I'n response to your interest in the dynamics and th debate surrounding
death penalty legislation in other states, we contacted directly several
states where the issue has recently been subiject public debate.
I'n South Dakota, Dennis Holmes o f the Attorney General's o ffice said
that until recently, the death penalty issue had been abeyance in
his state for a number of years, partly because there were ijw sentenc-
ings in the 1950s and 1960s. I'n 19717, the legislature removed the
death penalty from the statutes when its constitutionality woas called
into question by U .S. Supreme Court rulings against sim ilar statutes in
other states. In 1979, despite some pubilic protest a ew death penalty
was enacted by the South Dakota legislature as part f major recodifi-
cation o f criminal procedure to meet federal guidelines. Since the
reenactment, only three capital offenders have been prosecuted in South
Dakota, and all three offenders were sentenced to life imprisonment.
M. Holme;"' estimates that since the reenactment e death penalty,
opposition has dwindled, and public support has grown

I'n Pennsylvania, according to Assistant Attorney General Rosalyn Robin-
son, r.he executive and the legislative branches have opposed one another
on the death penalty issue in recent years. I'n 1971 the attorney
general issued an opinion ordering the release o f death row prisoners
and the dismantling of the state's electric chair. I'n 1973, the legis-
lature overrode the governor's veto o f a new death penalty bill and

amended three Pennsylvania statutes.
bifurcated trial for capital crimes.,
aggravating and mitigating circum

the Pennsylvania Supreme Court o f
utes have been upheld in the three
Supreme Court to date.
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An assistant attorney general in Vermont reported that his state is

considered to be a de facto abolition state because the current death

penalty is probably unconstitutional under the rulings o f the Uu.s.
Supreme Court in Furman v. Georgia. According to the assistant attorney
general, capital punishment is limited to a very few crimes and because
there are very few incidences o f such crimes in Vermont. Although
electrocution is the prescribed method o f killing, Vermont has no
electric chair, and no one has been executed in Vermont since the
1940s.

Except for an unsuccessful b ill to revise the death penalty several
years ago, there has bec-n no real movement for or against the death
penalty in Vermont. Th assistant attorney general perceived minimal
legislative or gubernatorial interest- in the issue, and said that
public advocacy o f tht death penalty appeared to be insignificant.
By contrast, in Oregon, the death penalty has been hotly debated for
the past seventy years. I'n 1914, a petition initiative amended the
Oregon Constitution to abolish capital punishment. I'n 1920, voters in
a primary election instituted capital punishment for unmitigated cases
o f first degree murder. I'n 1964, the people adopted a legislatively
referred repeal o f the death penalty. I'n 1971, the revision o f the
Criminal Code made no provision for the death penalty. I'n 1978, an
initiative campaign succeeded in making aggravated murder a capital
offense, but the Oregon Supreme Court disapproved the specified trial
procedure. I'n 1981, a b ill to reinstate the death penalty died in
judiciary because the Oregon Constitution specifies that the penal Sy s -
tem must provide rehabilitation and not retribution, and also specifi-
cally prohibits cruel and unusual punishment.

According to Stevie Remington o f the Oregon chapter o f the ACLIJ, death

penalty b ills have been introduced in every session of the Oregon legis-
lature since 1963, and have died in committee almost every year. In one
instance, the Rules Committee passed a measure on to the full chamber
where it was defeated by a 2 to 1 margin., However, the current governor
of Oregon supports capital punishment and public opinion polls show 80
percent o f Oregon residents favor it. A petition drive is again under
way to place a constitutional amendment and a death penalty statute on
the ballot in 1984.

Debate of Death Penalty Issues

Our conversations with legal and legislative professionals and with
advocacy groups in several states seem to confirm that capital punish-
ment has aroused the same moral, ethical, e "al and political controver-
sies wherever and whenever it has been considered. Because o f the

complexity of the death penalty issues, none of the states we contacted
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were able to furnish a e f summation of either the public or legisla-
tive debate. However th.' issues have been well summarized by respected
scholars of the subiject in a number of books and articles.

For advocates on both sides of the issue, Hugo Bedawu:s The Death Penalty
in America has been for many years a useful repository of tie facts and
the main arguments. In his third edition o f this "thinker"'s reference",
Bedau has included a section o f powerful arguments favoring capital
punishment from such eloouent advocates as W alter Berns, Ernest van
den Haag, and Glen D. King. These statements are balanced by such
well-known abolitionists as Anthony G. Amsterdam, Charles L. Black,
Jr., and Henry Schwarzchild. Both sides deal with the philosophical
considerations that must be resolved in deciding whether 0T not the
state has a right to kill a convicted felon. We woill be happy to
provide you with a library copy o f The Death Penalty in America if you
are not already familiar with this comprehensive reference.

I'n addition, we also have available two other summaries o f the moral
and legal issues that seem to have risen every time and place the death

penalty has been considered.

History of Death Penalty Legislation in Alaska
Since the abolition o f the death penalty in Alaska in 1957, legislators
have introduced at least seven measures relating to capital punishment.
Six o f these measures, including three pending in the current session,
would provide for reinstatement o f the death penalty. The seventh
related measure, introduced in the First Alaska Legislature, redefined
"felony offense" to om it reference to punishment by death. Attachment A
describes the death penalty b ills and notes their sponsors, dates o f
introduction, and their assignments to committees. None o f the b ills to
reinstate the death penalty in previous sessions succeeded in passing
through the committee review process in boih chambers o f the legislature.
I'n addition to these b ills it is possible that Lnec death penalty could
have been proposed as part o f broader revisions of the criminal code and
stricken by amendments before the b ill"s passage.

N * *o
We hope this information is helpful to you. | f you have further ques-
tions on this or other subjects, please let us know how woe can help.
NP

Attachments
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ATTACHMENT A
ALASKA LEGISLATION RELATING TO THE DEATH PENALTY
1958-1984

th Legislature

ouse. B ill No, 140, sponsored by Rep. Pestinger and cosponsored
y Reps. Ward, Flood, Liska, and Shultz, would authorize the
eath sentence in Alaska and classify first degree murder as a
apital felony, punishable by 20-99 years in prison or by death.
Amends AS 11.41.100¢(b) relating to first degree murder and AS
2.55.125 relating to the sentence.)

stablishes procedures for automatic review by the Supreme Court
f any death sentence handed down. Establishes sentencing proce -
ures for capital felonies. I'n any sentence nf death, the court
ust issue woritten finding o f the aggravating factors that e xist
0 justify the sentence and the mitigating factors considered by
he court. Lists aggravating and mitigating factors to be con -
idered in capital felonies. At least one aggravating factor must
e found to exist in order to impose the death sentence. Aggravat-
ng factors must not be outweighed by mitigating factors, Does
ot provide for effective date (effective 90 days after Governor's
ignature).

ntroduced Janvuary 28, 1983 and referr ito Judiciary and Finance.
ouse Bi 11 No. 235, sponsored by Rep. Bussell and cosponsored by
eps. Uehling, Liska and Shultz, would authorize an advisory vote
n whether to institute the death penalty in Alaska for first
egree murder. The question would appeartr on the ballot at the
e xt general or special election in the following form: “Shall the
egislature o f the State of Alaska enact laws instituting capital
unishment for first degree murder?"” Effective immediately.
ntroduced March 4. 1983 and referred to Judiciary.

enate B ill No. 121, sponsored by Sen. Pettyjohn and cosponsored
y Sens. Kelly, P Fischer and Faiks. ldentical to HB 140, with
ne change. I'n HB 140, the jury would be responsible for issuing
n advisory sentence to the court for capital felonies. The court
ould then deliberate and enter a sentence o f death or a term o f
mprisonment. Under SB 121, the advisory sentence provision is
liminated and the jury would be directly responsible for issuing
ither the death sentence or a prison sentence.

ntroduced February 11, 1983 and referred to .Judiciary and Finance.



Twelfth Legislature

Senate B ill No. 73, sponsored by Sen. Bradley, would
degree murder a capital felony (amendment to AS
punishable by a definite term o f imprisonment o f from
years or by death (amendment to AS 12.55.125(a)).

der in the first degree is an unclassified felony and

by a definite term o f imprisonment o f from 20

t

Acds new sections to AS 12.55 requiring automatic

detth sentence by the Supreme Court within 60 days,;
sertencing procedure for a capital felony; requiring
give an advisory sentence for a capital felony including
ing 0r mitigating factors [ whether the defendant
sentenced to jail; and listing aggravating and

to be considsred in a capital felony case.

Amends the jurisdiction o f the Court o f Appeals to
state that che court dees not have appellate jurisd
actions and proceedings commended in the superior
prosecution for a capital felony for which death

for an effective date.

Introduced January 14, 1981 and referred to State Affairs

ciary.

House B ill No. 458, sponsoredby Rep. Hurlbert, is

s 12

Introduced April 2, 1981 and referred to Judiciary.
Eighth Legislature

House B ill No. 675, sponsoredbyRep. Sayl

imposition of the death penalty and changing Rule

Criminal Procedure. Amends AS 11.05 by adding a new

11.05.015) entitled PUNISHMENT FOR CERTAIN MURDER

Introduced February 21, 1974 and referred to Judiciary.

First Legislature

Senate B ill No 255, sponsored by the Judiciary

fied crimes and redefined felonies and misdemeanors,

punishment by death from the definition o f fe

65-2-2, ACLA 1949 as amended by Sec. 3, Ch.

providing for an effective date.

Signed into law on March 31, 1960.

Compiled, with revisions, from Alaska legislative

mposed (amendment to AS 22 .07 .020¢(a)(1) & (b)),

mitigating

ors, relates

Committee,

lony;

132,

records.

Currently

punishable

specifically
court

involving

Does
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A Point of View article submitted for publication in the Anchorage
Daily News, Anchorage, Alaska, by Pastor Jack R. Bacher, Scenic Park

Bible Church, 7145 Madelynne Drive, Anchorage, Alaska 99504

Recently (August 23, 1982) the readers ofthe Anchorage Daily
News were editorially told that "Alaskans mustreject it" (the
death penalty).

I personally take issue with the tenor and conclusions of that
editorial. It is riddled with glaring contradictions when compared
to revealed truth; it describes as "uncivilized” those who hold the
position of capital punishment.

There are many of us who take the position as taught in the
Bible that capital punishment is fundamental to law as instituted
by God. Therefore any statements made to demean or ridicule the
principle are perceived as made directly against an all-wise God.
The question 1 ask is this; why do we creatures resist the clear
teaching of our Creator?

I believe 1 found the answer to that question in the first
mention of capital punishment in the Bible. It is found iIn Genesis
9:6, "Whoso sheddeth man®"s blood, by man shall his blood be shed;
for in the image of God made he man." This was stated long before
the giving of the Ten Commandments and other precise statements of
"Mosaic" law.

The stance of the entire law system in cur country is "justice
for all;" it comes directly from the Bible. Explicit instruction 1is
recorded regarding the taking of life from another human being with
premeditation (murder in the first degree). The person so doing

and found guilty was put to death. Even the concept of second degree

— more, page 2



Page 2 POINT OF VIEW By Pastor Jack Bacher

murder and manslaughter are carefully described and the punishment
proscribed to fit the crime.

Many of us who believe the Bible do not believe that is
subject to debate by Tfinite social scientists who see themselves
as "civilized". The continual debates, studies, research polls,
on ad infinitum on the "deterrent'" 1issue are nothing mor than the
product of our own thinking. It is obvious from the standpoint
of Scripture that punishment 1is a deterrent to crime. However, that
principle will not apply unless the punishment fits the crime, as
ordained of God. Confusion and polarization always permeates a
society which rejects Divine principles.

Perhaps some who are reading this are "seething"™ at this point
because of their total rejection of Biblical concepts. However |
have not yet made my point which really explains why we have such
polarization of basic issues like capital punishment. It is found
in the passage quoted above, Genesis 9:6. The words not only give
the concept for capital punishment but also the reason for it. The
reason why a murderer®s life is to be taken: "for in the image of
God made he man!"

Man is in a category of "equal importance.” To God, the man®s
life who is taken in murder 1is equally important to the life of the
one who took Iit. It is obvious that the man who took the life of
another did not feel that way. And when we do not obey God and take
the life of the murderer we side with the murderer who decided the

life of his victim was not as important. And we call that position

“"civilized." Hardly!

more, Page 3



Page 3 POINT OF VIEW By Pastor Jack Bacher

But that does® not explain why we have this difference of opinion
in our society today. This difference exists because many people do
not believe that man "was created in the image of God."™ The Humanist
teaching of the evolutionary hypothesis on origins has degraded our
image of our fellow man. To many, man 1is only a creature of chance,
with no particular reason for existence and certainly no destiny of
any importance. (Today many animals enjoy greater protection under
law than does man himself.)

Logically therefore we can take the position that the murderer
is more iImportant than his dead victim. After all, the murderer 1is
still alive; his victim 1is dead. This same evolutionary thought
has brought us to positions of difference over abortion and will
become more apparent as the issues of infanticide and euthanasia
are debated.

I certainly do not want to convey the "all is over for us
attitude.” The equal time debate on teaching Scientific Creation/
Evolution is a healthy sign that the generation now being schooled
will have an opportunity for an alternative philosophical base.
Scientists by the hundreds are withdrawing their support of the
exclusivist position of offering only the evolutionary explanation
on origins. Hopefully the American sense of fairness will demand

that Scientific Creationirm will be given equal time.

-0-



D e t e rr e n ¢ e , D e a th , a n d th e
v ic¢ tim s o f C rim e : A C o m m o n

S e n s e A p p 1 0o a ¢ h

Frank G. Carrington*

|. Introduction

The concept of deterrence is one of the most important in the
formulations of the victim advocate, primarily because of two es-
sential premises that underlie the entire field of victim advocacy.
The first, but not necessarily the most important, of these prem-
ises concerns the policy that favors assuaging the plight of persons
after they have been victimized. This relief can be provided in a
number of different ways: compensation to innocent victims from
the states; restitution to victims as a condition of granting proba-
tion to the criminal; victim counselling;1and victim/witness assis-
tance programs.* The second premise of victim advocacy, namely,
preventing victimization from ever occurring, is also of critical im-
portance because, obviously, in each instance in which a given act
of victimization is prevented, the palliative measures described
above will not bs necessary.

This preventive goal can be effectuated through two types of
activity. First, victim advocates often engage in activity that en-
courages and assists the potential victim of crime to help himself
in programs such as neighborhood watch, inscription of identifying
serial numbers on personal property, and other citizen crime pre-
vention programs. The second type of activity, with which this Ar-
ticle primarily deals, entails efforts by victim advocates to struc-
ture the system to deter would-be criminals from engaging in acts
of victimization, it also requires efforts to deter third parties—for
example, parole officials, whose duties include making decisions

« Executive Director, Victim*' A»»i*tnnce Penal Organization (VAPOR) gorm erly, the
Crime Victim* Pegal Advocacy Inititute, Inc.). PP.B., 1%0, University of Michigan; PP.M.,
1970, Northwestern University.

1. An oxumple of this type of counselling occur* within rape crisis center*.

2. A number of these program* have been established in various prosecutors' olliccs
across the country.

587
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that may place dangerous criminals in a position to victimize
again—from acting to the detriment of potential victims.

In sum, the notion of deterrence has assumed critical dimen-
sions in the area of victim advocacy and assistance. Part Il cf thi3
Avrticle deals with deterrence generally as a common sense concept
and emphasizes the potential impact that different attitudes to-
ward this concept have on crime victims. Part Ill then focuses on
particular aspects of deterrence in the capital punishment contro-
versy—again by emphasizing the effect on victims. The final part
of the Article explores a rather new area of the law that applies the
concept of deterrence—by threatening civil liability for gross negli-
gence in the handling and release of prisoners—to third party cus-
todial officials in an attempt to prevent future victimization. The
Avrticle concludes that a common sense approach to the question of
deterrence, rather than one which is based on delaying any deci-
sion until ail the empirical evidence is compiled, is necessary to
combat the serious crime problem that now faces the country.

Il. Deterrence: ACommon Sense Concept

To deter an individual from a contemplated activity, one must
discourage or restrain that individual from ucting or proceeding
through the inducement of fear, doubt, or some sense of depriva-
tion. Deterrence does not act as a direct restraint on conduct;
rather, it works to manipulate the motives or incentives behind
that conduct. The deterrence rationale depends on a conception of
human motivation that is based on a function of cost over gain.
Successful deterrence, therefore, requires that the certainty and
quantum of punishment sufficiently outweigh uny expectation of
possible gain in the mind of the would-be wrongdoer.1

The vuluu of punishment as deterrence rests not on how it af-
fects individual offenders, but on how it affects the future conduct
of the general public.4 Indeed, in the individual case deterrence al-
ready hus failed. As one contemporary proponent of deterrence,
Ernest van den Haag, has pointed out, “[dleterrent effects largely
depend on punishment being meted out according to the crime, so
thut a prospective offender can know the likely cost of the offense
and be deterred by it."* In other words, members of the public

1 see. exr. E.van dkn Haao, Puniiiiimis Ciiiminai.s 113-14 (1975); j. Wii-sON, Think-
ino Auout Crimk 53-85 (1976).

4. See E. van iikn Haao, jupra note 3, nt 00-ill.

5 1d, at Cl.
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the poor face in attempting to improve their situation to the level
of a literal truth, this argument assumes its conclusion. It boldly
equates the condition of life in the inner cities with the conditions
found in Attica, Green Haven, Soledad, or San Quentin. Indeed, if
this argument were extended to its logical conclusion, it would
identify every person who lives in the ghetto with a felon who is
behind bars because society has deemed that he is too dangerous
to be at liberty. The argument completely ignores the great major-
ity of inner-cL., *wellers who are decent, hard-working individuals.
These people admittedly live under conditions that are deplorable,
but they do not become criminals; rather, they want nothing more
than to conduct their affairs in relative freedom from criminal
harm. If everyone who resided in the inner city were a criminal and
found prison life preferable to ghetto life, this argument might
have some superficial merit; the facts, however, simply do not sup-
port such a proposition.

A positive correlation between poverty and crime undoubtedly
does exist, but, as James Q. Wilson contends, “[t]he desire to re-
duce crime is the worst possible reason for reducing poverty. . . .
Reducing poverty and breaking up the ghettoes are desirable poli-
cies in their own right, whatever their effects on crime.”13 Oppo-
nents of deterrence, however, apparently conclude that if poverty
is in some sense a cause of crime, then only the elimination of this
cause will reduce crime. Wilson finds that these opponents have
“become so preoccupied with dealing with the causes of the crime
(whether . . . social conditions or police inadequacies) that [they]
have almost succeeded in persuading [themjselves that criminals
are radically different from ordinary people—that they are utterly
indifferent to the costs and rewards of their activities.”1* He argues
that no evidence exists to support this conclusion, and that regard-
less of whether criminals are prone to accept greater risks or huve
a weaker sense of morality than an average cit»' en, “if the expected
cost of crime goes up without a corresponding increase in the ex-
pected benefits, then the would-be criminal . . . engages in less
crime."®

Opponents of deterrence often base a second argument on 3to-

13. ol wiijon.supranote 3, at'203. Inresponse to thenotion that poverty causes
crime. Wilson notes thatthedramatic increase  incrimed tring  thelaatfifteen years hnn
occurred “"concurrently with a general rise in the standard of living and thus could not ne
explained by worsening social conditions." Id. at 74.

14, ld. at 175,

15. 1d. at 175-76.
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most expect that if they commit a particular crime, their punish-
ment will be comparable to what past offenders have received. If
these offenders repeatedly are paroled, or if they are never appre-
hended at all, then the ostensible threat of a stiff statutory penalty
has virtually no deterrent effect.*

These notions of a perceived threat and cost versus gain do
not require that potential criminals perform some rational calcula-
tion of the cost/benefit ratio. Irrespective of their intellectual ca-
pacity to understand a concept, human beings are capable of re-
sponding to threats, learning from experience, and forming habits.7
Deterrence, therefore, does not depend on the rationality of a re-
sponse, but merely on the likelihood and regularity of a response
to a particular threat.4

Some commentators, however, reject this theory of deterrence
for a variety of reasons. One respected federal judge, for example,
dismissed the concept outright in a recent article.* This criticism of
the deterrence rationale primarily rests on two arguments, neither
of which can withstand careful scrutiny. First, the article advances
the theory that living in the inner city is worse than living in a
prison, and that the threat of incarceration, therefore, has no de-
terrent effect on those who live in the ghettos.10 From the premise
that most crime is committed by members of “an underclass of
brutal social and economic deprivation . . . [who] are raised in de-
teriorating, overcrowded housing . . . [and who] are denied [a]
sense of order, purpose, and self-esteem,”1l the article succinctly
concludes that “the tnreat of prison may be a meaningless deter-
rent to one whose urban environment is its* If a prison."1

By elevating a metaphorical illustration of the difficulties that

fl. See infra notes 16-20 and accompanying text.
7. See E. van den Haao, supra note 3, at 113, Van den Haag notes.

Prospective olfendcra need be no more rational than rata nro when taught hy
means of rewards or punishments to run a maze. Experimenters must calculate the
elfccts they desire and the means appropriate to ochieve them. So must legislators. Hut
the rata do no. calculate, nor do the subjects of legislation need to.

Id,

8. SeeJ. Wilson, supra note 3, at ;t4-77. Wilson contends that criminals may te less
likely to respond to a given threat because they are willing to run greater risks. Id. at 175.
lie also argues that increasiné] the certainty of punishment deters crimemore clfectively
than increasing its severity. Id, at 174. .

9. llazclon, Crime: Toward a Constructiuc Debate, 67 A.I3.A.J. -138 (1981).

10. Id. at 440.

1. 1d.

12. 1d. (citing Diana Gordon, currently president of the ultmpermissive National
Council «n Crime and Delinquency).



592 VANDERBILT LAW REVIEW [Vol. 35:587

tice, "an impotent society.”10

Judge Bazelon candidly acknowledged in his article in the
American Bar Association fournal that he has no ready answers
for the country’s crime problem.1l This author makes the same ac-
knowledgement.1l The point of the foregoing discussion is simply
that considering the unparalleled difficulties in apprehending and
convicting criminals, the lack of a significant drop in crime rates as
incarceration and lengths of se ntences increase cannot alone sup-
port an argument against deterrence.

Many people today talk in reverent terms of empirical evi-
dence—primarily statistics—as if this were the touchstone of any
argument. The conclusion to Jude* Ba”l -n’s article typifies this

approac. '

We need to know much more about the jrecise costa of an elfective pro-
gram of deterrence before we can dismiss th' recent proposals. At the present
time, however, the case for deterrence ha3 iot teen convincingly made. After
a comprehensive review of the literature a panel of the National Academy of
Sciences concluded: “Despite the inter aty of the research effort, the empiri-
cal evidence is still not sufficient for providing a rigorous confirmation of the
existence of a deterrent effect. . . . Policy makers in the criminal justice sys-
tem are done a disservice if they are left with the impression that the empiri-
cal evidence, which they themselves are frequently unable to evaluate,
strongly supports the deterrence hypothesis.""

Nevertheless, the unifying theme of this Article is that considering
ail the variables at issue in such a volatile area as criminal justice,
and taking into account all the statistics for and against deter-
rence, the entire matter ultimately reduces to principles of com-

mon sense.
The disagreement over the question of deterrence between the

pragmatists—Wilson, van den Haag, and othersl4—and the theore-
ticians—represented by Judge Bazelon and the National Academy

20. Address by Chief Justice Warren E. Burger. American Bar Association Annual
Convention (F.b. 0, 1981), noted in Bazelon, supra note 9, at m3

21, Buzelun, supra note 9, ul 438.

22. BUt See US Dep't 0 Justice, Attorney General's Task Force on Violent
Crime: Final Report (1981) (hereinafter cited as Task Force Report). This report conuiir.s
a number of recommendations on bail abuse, admissibility of evidence, limitations on post-
conviction release, and other procedural aspects of the criminal justice system that arc
designed to streamline the process and restore a balance between the rights of accused and
convicted criminals and the rights of the law-abiding members of society. The author was a
member of the Task Force ind is naturally prejudiced in favor of the Report. Nevertheless,
the recommendations at least are worthy of consideration in dealing with the current crisis
in crime in this country.

23. Bazelon, supra note 9, at 441,

24, See E. van den Haag, SUPIA note 3; 3. wirson, SUPrA note 3; authorities cited

infra note 32.
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tistics that purport to prove the ineffectiveness of deterrence; these
statistics support the determination that although both the rates
of ;ncarceration and the lengths of sentences have risen, the. crime
rate has not diminished.® Thus, the argument concludes, increases
in the prob ibility or length of confinement must not deter offend -
ers. This a/gument, however, ignores the distinction between the
likelihood of punishment after apprehension and conviction ancl
the likelihood of actually being apprehended and convicted. The
greatest prerequisite of the deterrence argument is that for an ac-
tion or threat of action to be effective as a deterrent, those against
whom the threat is directed—in this case, criminals—must per-
ceive the cost of their deeds to be greater than their prospective
gain. In addition, the threat mils'- be total, that is, it consistently
must be credible from the time of arrest to actual imprisonment.
Despite an almost certain probability of being arrested, an offender
will not be greatly deterred from commiting a crime if he foresees
only a negligible chance of going to jail. Conversely, the certainty
of a long prison sentence after conviction is no deterrert to one
who expects never to be apprehended.

Unfortunately, this consistency is absent today. A criminal of
even marginal intelligence must know that although his chances of
going to prison for a longer time are slightly higher now than they
were in the past, his chances of ever being apprehended and con-
victed—especially in our major metropolitan areas—remain suffi-
ciently minimal that the cost/gain ratio still favors committing the
crime. Indeed, crime has reached such epidemic proportions that
the police simply cannot deal with all of it, and the victims of this
epidemic are bearing the burden. Moreover, our criminal justice
system has instituted such a thicket of restraints on police activity
and such a morass of contrived protections around criminal sus-
pects—for example, the exclusion of evidence and confessions,17 an
almost unlimited right to bail despite the commission of other
crimes while on bail,1® and open-ended, post-conviction reme-
diesl8—that we indeed have become, in the words of the Chief Jus-

1. See, eg., Bozelon, iupra note 9, at -140-41.

17, "ee, €0, Miranda /. Arizona, 384 U.S. 436 (1966); Mapp v. Ohio, 167 U.S. 643
(1961).

5. See, g, The Bail Reform Act of 1966, 18 U.S.C. §§ 3146-3150 (1976).

19. See Finley, The Appellate System: On a Vulnerable Plateau, T riar, Nov.-Dec.
1971, at 19; Hanley Habeas Corpus Ad Infinitum, nationar snerirr, Dec. 1973-lan. 1974,
at , 21-24,
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The analogy between the current epidemic of crime and a medical
emergency is in no way attenuated, and society thus needs ti
adopt measures that will abate the alarming rise in crime immedi
ately—not some distant point in the future when everyone con-
cludes that the concept of deterrence breeds no harmful side
effects.

As individuals continue to become victims of crime, society’s
attempts to solve the problem remain frustrated because of the
tension between the need for immediate action and the quest for
reasonable certainty about the effectiveness of deterrence. No sin-
gle aspect of the criminal justice system highlights this tension
more clearly than the arguments for and against deterrence and
the dealth penalty, which this Article discusses below. The thesis
of the Article is that the plight of the victim should be society’s
overriding consideration, and that the only viable solution to the
present stalemate lies in a common sense approach to deterrence
and capital punishment.

IIl. Death and Deterrence: The Capital Punishment
Controversy

Proponents of the deterrent value of capital punishment—or,
for that matter, any other aspect of deterrence—find themselves in
the unenviable position of having to prove a negative. If a person is
deterred from doing something, then, by definition, he does not do
it. Thus, the numbers of people who refrained from committing
felonies because of their fear of execution are difficult to ascertain.
Rarely does a resident drop by the station house in his local police
precinct to confide to the desk sergeant, “You know, | was plan-
ning to kill my wife for the insurance money, but the thought of
the death penalty kept me from doing it." Homicide figures in the
United States roughly indicate how many people obviously were
not deterred from killing, but the number of those who actually
were deterred remains—and must remain—incalculable.

virus—commonly known its swine flu—crenlink an epidemic among (he American public
during the following winter concerned United States puli'u health officials. Researchers
soon developed un effective vaccine, hut it had potential'/ serious side effects for various
segments of the population. Despite a sharp debate among policymakers about these risks
compared to the benefits of a national immunization program, see TiMr, April 26, 1976, at
1)6, President Ford announced a $135 million ptJjp-nm to innoculute the entire United States
population. At thut time, the Food and Drug Administration, which normally is thu hody
that must approve such drugs hefore they are mnde available to the public, had neither
tested the vaccine nor certified it as safe and effective. N.Y. Times, March 25, 1976, at I, col.
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of Science panelists—can be stated clearly and succinctly. The for-
mer in effect argue that if the threat of punishment increases, or if
the perceived cost of crime rises to exceed the perceived gain, then
society will deter criminals. The theoreticians, on the other hand,
take a conservative, cautious approach; they apparently would ar-
gue that policymakers must study the question of deterrence to a
far greater degree—until they are clearly convinced of its sound-
ness—before they would alter the system toward a more truly de-
terrent model.

The argument for delay ignores two salient points. First, crim-
inal justice is not a finite science, and deterrence is not a finite
concept. Theorists probably will never know with certainty the in-
ner and outer limits of the deterrence model as a solution to the
crime problem. This fundamental reality is the reason that this Ar-
ticle favors a common sense view of deterrence. Since no other ap-
proach has produced the desired results, a return to traditional no-
tions about human behavior appears to be the only sensible
alternative. Although some people might view this response as sim-
plistic, the cost versus gain rationale is intrinsically logical, and no
reason exists not to attempt to apply these principles to criminal
justice, particularly when the more complex alternatives have
failed demonstrably.

Second, from a pragmatic point of view, crime has reached
such alarming proportions that society cannot afford the time that
would be necessary to perform leisurely studies of deter-
rence—gath ring empirical data on a gradual basis until the more
learned professors are satisfied that deterrence works. Medical
scientists, for example, have worked for years to produce cures for
chronic, preexisting maludies such as the common cold, influenza,
and arthritis that do not place the patient's life in danger. Studies
and tests are time, controlled; they are conducted first IN VItro and
then IN VIVO by beginning w.'th laboratory animals and progressing
to human experiments only under the most rigid conditions. This
approach is known as the scientific method, ond it is perfectly
proper when the urgency is not immediate. The situation, however,
is entirely different in emergency circumstances caused by a raging
killer epidemic such as a plague or a new and deadly virus that is
decimating the population. At this point, any potential remedy
that appears likely to cu: e the disease or prevent its spread will be
used without first unde going rigid testing in clinical conditions.”

25, In the nprinK of 1970, fur example, the poanihility of a new strain of an influenza
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of this debate reinforce the contention that if the statistical theor-
ticians cannot agree—based on the Dbest empirical evi-
dence—whether capital punishment deters murderers, then per-
haps returning to a common sense evaluation of the question,
which all citizens are capable of making, will be a more feasible
and productive approach to the problem.

This common sense perspective begins with a concession from
capital punishment proponents that the threat of the death pen-
alty cannot and will not deter every murderer. Crimes of passion,
crimes committed by the certifiably insane, and crimes calculatedly
undertaken for revenge are all examples of murders that no known
threat cal; deter. Notwithstanding this admission, however, the
proposition does not follow that because capital punishment does
not deter all murderers, it deters N0_murderers. Justice Stewart
succinctly articulated this theme in Gregg U Georgia,” in which
tne Supreme Court affirmed—uwith Justices Brennan and Marshall
dissenting—three state death penalty statutes. Justice Stewart
reasoned,

Although some of the studies suggest that the death penalty ma, not
function as a significantly greater deterrent than lesser penalties, there is no
convincing empirical evidence either supporting or refuting this view. We
may nevertheless assume safely that there are murderers, such as those who
oct in passion, for whom the threat of death has little or no deterrent effect.
But for many others, the death penalty undoubtedly is a significant deter-
rent. There are carefully contemplated murders, such as murder for hire,

where the possible penalty of doath may well enter the cold calculus thut
precedes the decision to act."

The first noteworthy aspect of the common sense analysis of
the death and deterrence question is a simple cause and effect rela-
tionship. The several states quit executing murderers in 1966, a
year in which slightly more than 10,000 murders were recorded.®
This hiatus —initially de facto, but after 1972, de jure5—asted ap-
proximately ten years, and during that period, the number of
murder., doubled to over 20,000 in 1976.5 Undoubtedly, other fac-
tors also contributed to this increase, including population growth,
deteriorating urban conditions, and an increasing disrespect for the
law. The fact remains, however, that abandonment of the supreme

Deterrent Effect of Capital Punishment: Another View, ss Am. econ. Kv. 445 (1077); A,
Symposium: Capital Punishment in the United States, 14 crim. L. Hull. 5 (1978).
33. 428 U.S. 153 (1076).
|d. at 185-86.
See K. Carrington, SUpI'a note 28, nt 86.
Set Furman v, Georgia, 408 US. 238 (1972)
F. Carrington, Supra note 28, at 80.
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This discussion is not intended to suggest that those who are
interested in statistics and empirical evidence have remained
uninvolved in the deterrent controversy; indeed, a spirited, if
rather arcane, debate currently is being waged among those who
would seek to translate numbers and other variables into conclu-
sions about the deterrent value of capital punishment. Of course,
any detailed description of these statistical arguments about the
death penalty and its deterrent effect is far beyond the scope of
this Article. Briefly, sociologists and behavioral scientists initiated
the discussion and purported to show—by comparing homicide
rates in contiguous states that had adopted opposing positions on
the death penalty—that capital punishment was not a crime deter-
rent.I* Students of the crime problem accepted these findings al-
most without reservation for a good number of years.17

The debate subsequently widened with the entry of a new
group of academic theorists: the econometricians. Using an
econometric model that identified the various relevant determi-
nants of murder, Isaac Ehrlich, a respected economist and oppo-
nent of the death penalty, published a paper in 1975 criticizing
the sociologists' and behavioral scientists’ method and indicating
that each actual execution between 1933 and 1907 could have de-
terred an average of eight murders.” Ehrlich's conclusion drew im-
mediate criticism,40 to which he responded,4l and the statistical
warfare has continued up to the present.4 The inconclusive results

26. See, €0, 3. Skitin, The Death Penatty 34 (1959).

21. SEC, eg, W. Reckless, T he Crime Proulem 508 (4|h ed 1967) BUt SecC Vnn den
Hour, On Deterrence and the Death Penalty, 60 J. cr:m. L.C. & P.S. (1969), reprinted in
Capital Punishment 111 %] MCCaHertk/ ed 1972) i i X

28. Ehrlich, The Deterrent Effect of Capital Punishment: A Question of Life and
Death, 65 Am. Econ. Rev. 397 (1975). an amicus curiae brief in Gregy v. ceorgia, 428 U.S.
153 (1976), cited Ehrlich's article. In n.any legal circles, it is credited with intlucncing the
Court in its holding in Gregg that carefully drawn statuteB providing for the death penalty
are constitutional. For accounts 0f the Supreme Court's inconsistent holdings regarding the
death penalty beginning with Furman v. Georgia, 408 U.S. 238 (1972), in which the Court
held sLato death penalty statutes constitutionally invalid as "arbitrary and discriminatory,”
through Gregg, in which it reinstated the death penalty, see F. carrinc.ton, Neither Cruer
nor Unusual 143'92 (1977), M. Meltsnkr, Cruel and Unusual (1973)

29. Ehrlich, supra note 28. at 398, 414. , , ,

30. Bowers & Pierce, The Illusion of Deterrence in Isaac Ehrlich's Research on Capi-
tal Punishment, ss vaip L.J. 187 (1976). . .

31, Ehrlich, The Deterrent Effect of Capital Punishment: Reply, 67 Am. Econ. Rev.
452 (1977).

gz. gec generally F. caxxington, SUPTa note 28, at B2; Ehrlich, Capital Punishment
and Deterrence: Some Further Thoughts and Additional Euidence, ss 5. po1. Econ. 741
(1977); Ehrlich & Gibbons, On the Measurement of the Deterrent Effect of Capital Punish-
ment and the Theory of Deterrence, 65 J. Legar seua. 35 (1977); Pnssell & Taylor, The
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A dissenting opinion in a capital punishment case written by
the late Justice Marshall McComb of the California Supreme
Court4l provides another example of the average criminal’s percep-
tion of the death penalty’s deterrent effect. To demonstrate the
deterrence factor, Justice McComb collected statements from
police files of fourteen arrested criminals who had failed to use
deadly force in the commission of their crimes because of their fear
of being executed. The police had arrested one of these criminals
for assault with a knife. She told investigating officers: * “Yeh, I cut
him and | should have done a better job. 1 would have killed him
but 1 didn't want to go to the gas chamber.' "2 In another case the
police arrested three persons, two of whom had prior criminal
records, for robbery. Using toy pistols, these offenders had forced
their victims intc a back room and bound them. When the inveti-
gatirg officers asked them why they had vised toy guns instead of
real ones, all three agreed that “ ‘real guns were too dangerous, as
if someone were killed in the commission of the robberies, they
would all receive the death penalty.”'M In yet another example
cited by Justice McComb, an ex-convict with at least four aliases
and a felony record that dated from 1941 was arrested for robbery.
He had used guns in prior robberies in other states, but only pre-
tended to carry a gun in the robbery in question. He told investi-
gating officers that although he had spent only one month in the
state, he had known about the California death penalty. When
questioned about the gun bluff, he said, *“7 knew that if 1 used a
real gun and that if 1 shot someone in a robbery, I might get the
death penalty and go to the gas chamber.' ‘U Overall, the offend-
ers demonstrated an awareness of the potential penal consequences
of their conduct in each of the fourteen cited cases, and they all
intentionally placed themselves in a situation in which an unac-
ceptably adverse result—namely, capital punishment—could not
possibly occur. Justice McComb concluded from this evidence that

that "these people were Birnply telling the cops what they thought they wanted to hear."
This explanation for the results of the s rvey might well be accurate, hut the fact rcmuina
that the condition which gave rise to t' e study— that the wenpon cither was not used or
could not he used—existed be/ore the criminals knew that they would be upprchended,
much less before they know whether they would he questioned about their failuro to use the
wenpon.

41, People v. Love. 56 Cal. 2d 720, 366 P.2d 33. 16 Cal. Rptr. 777 (1061).

42. d. at 735, 366 P.2d at 41, 16 Cal. Rptr. at 785 (McComb, J.. dissenting) (emphasis
in original).

43, 1d.

44, 1d. (emphasis in original).
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penalty corresponded to a spectacular and unprecedented rise in
the number of capital murders. At the very least, this ten year pe-
riod of enlightenment—or softness—toward capital punishment
created no parallel sense of gratitude in the hearts of potential kill-
ers. On the contrary, a more reasonable conclusion is that these
people cynically and calculatedly took advantage of the new per-
missiveness. With the death penalty defunct and state parole laws
allowing for release in a relatively few years, they justifiably be-
lieved that the murder of the victims of an armed robbery to avoid
being identified, for example, was not an unacceptable risk consid-
ering the potential gain.

Another type of input offers additional support for the pro-
position that the relationship between the abandonment of capital
punishment and the rise in the number of murders is one of cause
and effect. Because actual thought processes and motivations are
necessarily private matters that others can only approximate,
criminals themselves may provide unique insights into their feel-
ings about the death penalty. In 1970 and 1971 the Los Angeles
Police Department surveyed persons whom they had arrested for
violent crimes, but who either had carried no weapons, had not
used their weapons, or had carried inoperative weapons.*8 Of the
ninety-nine criminals who responded to the question about why
they had not Kkilled, or, alternatively, v/hy they deliberately had
avoided placing themselves in a position where they cculd have
killed, their responses indicated that fifty percent were deterred by
fear of the death penalty; about eight percent were unaffected by
the death penalty because it was not being enforced; ten percent
were undeterred by the death penalty and would kill whether it
was enforced or not; and approximately thirty-two percent were
unaffected by the death penalty because they would not carry a
weapon under any circumstances, primarily because of a fear either
of being injured themselves or of injuring someone else.5* Thus,
one out of every tv/o persons who had avoided circumstances in
which they might have killed provided the best possible empirical
basis for believing in the deterrent effect of the death pen-
alty—their own statements that a fear of the gas chamber gov-
erned their actions.™0

38. :_doa Angeles Police Dep't, A Study on Capital Punishment (February 1971).
39. ld.

A" This study was one of the rare instances in which the proponents of deterrence
actually were able to "prove the negative." In discussions with capital punishment ex-
perts—hoth r-tentionists and abolitionists—the author often has encountered the caveat
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fenders. By committing one or more violent crimes—murder, rape,
robbery, mayhem, kidnapping with violence, and aggravated as-
sault—an individual unequivocally demonstrates that he is a dan-
ger to the community. When this individual is apprehended, con-
victed, or confined to a mental institution, the government takes
full control of him through some form of incarceration or commit-
ment. Similarly, the government assumes partial responsibility for
an individual when it places him on parole, probation, work re-
lease, or the like. If correctional officials release the individual or
permit him to escape under circumstances that constitute some
form of negligence, or if they negligently supervise or control him,
then these officials arguably should be held liable for any injury
that results from the individual’s future violent conduct. Liability
also could be imposed for a negligent failure to warn certain poten-
tial victims either of threats against them or of the offender’s dan-
gerous tendencies.

Under this theory of liability, therefore, either the victim or
the victim’s survivors avoid suing the perpetrators of the crime and
instead proceed against those third parties whose negligence—or
gross negligence—actually put the offender in a position to victim-
ize. According to the theory, the deterrence value arises from the
perceived likelihood that the custodial officials or the government
entities for which they work will be held civilly liable for gross neg-
ligence in the release or handling of prisoners. The theory holds
that this threat will ensure—through the mechanism of enlight-
ened self-interest—that these officials make their decisions and
dispositions with the proper regard for the safety of society. By
giving officials an incentive to be wary in their decisionmaking, and
by deterring them from taking unnecessary risks, this approach
may well prevent a good many of the current victimizations.

Several cou ehave begun to implement this deterrent ratio-
nale by permitting actions against correctional officials. Grimm U
Arizona Board of Pardons and Paroles,*1 for example, which the
Supreme Court of Arizona decided in 1977, is a landmark case in
this area. In 1973 Mitchell Blazak robbed a tavern in Tucson and
killed John Grimm in the process. Blazak was a parolee whom the
Arizona Board of Pardons and Paroles had released after he had
served one-third of a 1967 sentence for armed robbery and assault
with intent to kill. The Parole Board had released Blazak despite
his criminal record dating from 1961, which included—besides the

47, 115 Ariz. 260, 564 P.2d 1227 (1977) (en hanc).

1982
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the death penalty was indeed an effective deterrent.'s

The final argument in this common sense analysis of deter-
rence and the death penalty concerns those people who are most
directly affected by the acts of violent criminals—the murder vic-
tims themselves. If one concedes that neither side in this debate
can prove conclusively that capital punishment does or does not
deter murderers, then two—and only two—options remain: either
the death penalty does not deter any would-be murderers or it de-
ters at least some of them. If the first possibility proves to be true,
then the invocation of capital punishment, will not save the lives of
any potential victims. Society, however, will be rid of some of its
most dangerous predators, and possibility that these people
will kili again should they hr or escape will be foreclosed.
On the other hand, if the se. . possibility is true, then the deter-
rent effect of making the threat of execution a credible one actu-
ally will save a given number of innocent victims from being killed.

The essential question regarding the acceptance of a death
penalty with an unproved deterrent value, therefore, becomes
whether society should favor the lives of convicted murderers over
the lives of innocent victims. Viewed from the perspective of its
potential to spare lives, one unquestionably can save convicted
murderers by not executing them, but only at a continued high
cost in terms of the lives of the innocent. On the other hand, al-
though saving the lives of innocent victims by executing criminals
may be less certain, the costs to society of not doing so are also
much more severe. Simply stated, a common sense, victim-oriented
approach resolves the uncertainty about deterrence in favor of the
potential victims rather than the convicted criminals.

V. Positive Deterrence T hrough Third Party Victims’'
Rights Litigation

This part of the Article deals with an area of the law that ad-
vocates of victims’ rights are just now beginning to accept: litiga-
tion on behalf of a crime victim against negligent, or grossly negli-
gent, correctional officials.4* This approach focuses on the concept
of positive deterrence, which relies upon the threat of legal action
to eliminate victimization opportunities for potential repeat of-

45. 1d. at 734-35. 366 P.2d at 40-41, 16 Cal. Rptr. 784-85 (McComb. J., disscntinKJ.

46. For the sake of brevity and convenience, the term "correctional officinla" includes
parole boards, probation officers, wardens, sheriffs, and anyone else who has a duty to han-
dle prisoners in some manner,
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Citing the Arizona statute that set forth the criteria for parole re-
lease,®2 the court held that the Board’ action in granting parole
resulted in a voluntary assumption of responsibility over the con-
vict.8 The court reasoned that the supervision of a person having
dangerous tendencies raises a duty to individual members of the
general public and renders the Board liable for injury to individu-
als stemming from “grossly negligent or reckless release of a highly
dangerous prisoner.”8 Under these circumstances, the court held
that

members of the Board are under a duty to inquire further before releasing

the prisoner. ... If the entire record of the prisoner reveals violent propensi-

ties and there is absolutely no reasonable basis for a belief that he has

changed, then a decision to release the prisoner would be grossly negligent or
reckless.**

Taylor v. State," @ 1973 jury verdict in a lower court case in
the State of Washington, reached a result similar to that in
Grimm. In Taylor the warden of the maxi-security state peniten-
tiary in Washington had instituted an ill-conceived and unautho-
rized "take-a-lifer-to-dinner” program, under which prisoners serv-
ing life sentences were permitted to go to dinner outside the prison
as a rehabilitative device. One of the beneficiaries of this program
was a convict serving a life term who had a prior criminal record of
forty-one felony convictions and seventeen escape attempts. The
prisoner went to dinner at the home of an unarmed prison baker,
crawled out the bathroom window, and subsequently murdered
Mr. Taylor and wounded his wife during an armed robbery. Mrs.
Taylor's suit against both the State of Washington und the war-
den—in his personal capacity—resulted in a jury award of
$186,000.87

Grimm and Taylor are typical of those cases in which either
victims or their survivors sue correctional officials for gross negli-
gence in the handling of convicted criminals that results in harm to
third parties. Despite several decisions in which courts have denied

52. Id. at 262, 564 P.2d at 1229. The Arizona statute provides,
If it appears to tho board of pardon* and parole*, from a report by the department of
corrections, or upon the application by tho prisoner for a release on parole, that there i,
a reasonable probability that the applicant will live and remain at liberty without vio-
lating the law, then the board nay authorize the release of the applicant upon parole.

Aitn. Rr.v. Stat. Ann. § 31-412 (1976).

53. 115 Aril. at 267, 564 P.2d at 1234.

54, Ig at 267, 564 P.2d at 1234.

55. .

56. Il\(ljo. 211-30 (Pierce County, Washington, Super. Ct., September 1, 1973).

57, ld.
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armed robbery and assault with intent to kill—eonvinctions for
burglary (twice), parole violation, and possession of marijuana.8 In
addition, the Board arguably possessed other evidence about the
danger to society of releasing Blazak. The court in its opinion sum-
marized eight different psychiatrists’ prison evaluations that de-

scribed him as

"an extremely dangerous person who should not be free in society until some
major psychological changes take place.” He is a paranoid schizophrenic
whose psychosis prevents him from distinguishing between right and wrong
and from controlling his conduct. He has never made an adequate adjustment
to society for any prolonged period and is unlikely to change. He has a defi-
nite potential for violence.4

In any event, the Board released Blazak after he had served
only a fraction of his sentence, and shortly thereafter he murdered
Mr. Grimm. Mrs. Grimm sued the members of the Parole Board
for the wrongful death of her husband based on their gross negli-
gence in the release; the Board defended on the grounds of an ab-
solute immunity for public officials. On appeal, the Arizona Su-
preme Court ruled that the Parole Board members owed a duty to
individuals when they make a decision “to release on parole a pris-
oner witn a history of violent and dangerous conduct.”d In holding
that plaintiffs had stated a cause of action—subject, of course, to
proof of all the other elements of actionable negligence—the court
rejected the Board’s absolute immunity rationale and affirmed the
need for some method of accountability for bureaucratic decision-
making. The court stressed the need to deter grossly negligent offi-
cial action:

We have como to this conclusion bccauao of tho increasing power of the
bureuucracy—the administrators—in our society. The authority wielded by
so-called faceless bureaucrats has often been criticized. . . . While society
may want and ncod courageous, independent policy dccisi >ns among high
level government officials, there seems to bo no benefit and, indeed, great
potential harm in allowing unbridled discretion without fear of being held to
uccount for their actions for every single public official who exercises discre-
tion. The more power bureaucrats exercise over our lives, tho more we need
some sort of ultimate responsibility to lio for their most outrageous conduct.
There may even bo some deterrent value in holding olficials responsible for
shocking outrageous actions. In any case, democarcy by its very definition
implies responsibility. In this day of increasing power wielded by governmen-
tal officials, ubsolute immunity for nonjudicial, nonlcgislutive officials is out-

moded and even dangerous.**

48, Id. At 262. 564 P.2d at
49 Id. at 283, 664 P.2d nt
50. Id. nt 267, 564 P.2d nt
51. Id. at 266. 564 P.2d nt
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tion to victimize. Thus, the harmful result is not as immediately
foreseeable, and a simple negligence standard arguably is
inappropriate.

Correctional officials perform the most difficult and demand-
ing job in criminal justice today. To second-guess every disposition
made in good faith by these officials by permitting civil lawsuits
might unfairly burden and unduly restrict their decisionmaking
process. At the same time, a standard requiring intentional male-
faction provides too little control over their actions. The proper
balance between these two competing considerations, therefore,
lies in the concept of gross negligence as a prerequisite for liability.
Indeed, almost every court that has held correctional officials liable
has based its decision on a finding of gross negligence.4 The court
in Grimm, for example, relied on this standard;4* it reasoned that
the standard struck “the proper balance between the competing
interests. The public has an interest in protection from premature
release of highly dangerous prisoners as well as an interest in hold-
ing public officials responsible for outrageous conduct. The Board
members have an interest in freedom from suit for reasonable deci-
sions.”5 Similarly, the recently published final report of The At-
torney General’s Task Force on Violent Crime also recommended
a gross negligence standard in these situations.44 For these reasons,
a gross negligence standard, which requires a higher degree of cul-
pability than a simple good faith mistake, strikes a proper balance
between the unfettered discretion of correctional officials and the
policy against second-guessing mistaken dispositions that are made
reasonably in good faith. In any event, the wave of victim litigation
against third parties is not likely to abate—nor should it. As long
us the courts continue to be vigilant in maintaining an appropriate
balance between competing societal interests, this type of litigation
is the kind of benign, positive deterrence that furthers the policy
goals of the American criminal justice system.

61. See, e.g, Grimm v. Arizona lid. of Pardon* & Purolca, 115 Ariz. 260, 267, 064 P.2d
1227, 1234 (1977) (en banc).

62. 1d.

63. 1d. at 268, 564 P.2d at 1235 (footnote omitted).

64. T*8K Force Report, SUPrA not* 22, Recommendation 63. Recommendation 63
atatca that "the Attorney General ahould atudy the principle that would allow for suits
aifainat appropriate federal governmental ngrncica for gross negligence involved in allowing
early release or failure to supervise obviouslr dangerous persons or for failure to warn ex-
pected victims of aurh dangerous persona." [d. (emphasis added).
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recovery—principally on the traditional grounds of sovereign im-
munity88—these cases represent a discernible trend in the courts
toward permitting recovery when the requisite elements of a negli-
gence or gross negligence cause of action a' esent.8 This line of
cases is presented solely to illustrate the votential—and growing
trend—for victims to utilize the civil courts in lawsuits against
third parties, not only to vindicate their own rights—either as vic-
tims themselves or as victims’ survivors—but also, and perhaps
mve importantly, to use the law itself as a deterrent against those
who are far too willing to experiment with the safety and security
of the innocent to advance their own rehabilitative theories.®
This application of the deterrence concept to tort litigation
presents a difficult theoretical problem of determining the proper
standard of care that correctional officials owe to each member of
the public. In many, if not most, personal injury lawsuits, the con-
nection between the defendant’s action and the plaintiffs injury is
relatively easy to foresee. In cases against correctional officials,
however, the defendants are not the actors who directly cause the
injury; rather, their negligence merely places the criminal in a posi-

58. See, 0., Martinez v. California, 444 U.S. 277 (1980). But see Pole v. Alabama Bd.
of Pardons & Parolea, 409 F. Supp. 478 (M.D. Ala. 1976); Thompson v. County of Alameda,
27 Cal. 3d 741, 614 P.2d 728, 167 Cal. Rptr. 70 g19_80); Lloyd v. State, 251 N.W.2d 551 (lowa
1977); Carrington, Martinez Ruling Won't Bar Suits on Negligent Custo-iial Releases, Nat'l
L.J., Feb. I, 1980, at 26, col. 1.

59. See, eg., Payton v. United Staies, 636 F,2d 132 (5th Cir. 1981) (reargued en banc
Sept. 24 1981); Rieser v. District of Columbia, 563 F.2d 462 iD.C. Cir. 1977), af|'d cn bane,
580 F.20 647 (1978); Semler v. Psychiatric Inst, 538 F.2d 121 (4th Cir. 1976); Patricia J. v.
Rio Linda Union School Dist., 61 Cal App. 3d 278, 132 Cal. Rptr. 211 (1.970). See generally
Carrington, The Crime Victims Legal Advocacy Institute: A Victims' Legal Rights Or%anl-
zation Is Formed in Virginia, 6 va. B.AJ. 4 (1980); Csrringlon, Victim)Rights Litigation:
A Waoc of the Future, 11 U. ricn. L. rzv. 447 (1977); Carrington, Victims™Rights: A New
Tort, 7 riar, June 1978, at 39; Rottenberg, Crime Victims Fighting Bach, parade M agazine,
March 16, 1980, at I; Comment, Victims' Suits Against Government Entities and Officials
far Recklcst Release, 29 Am. U.L. rev. 595 (1980); Bnrbash, Victims' Rights: New Legal
Weapon, Washington Post, Dec. 17, 1979, at 1, col. L.

CO. Areas other than the handling of prisoners also have utilized the concept of posi-
tive deterrence through victim lawsuits against negligent third parties. For example, victims
who have been injured because of a failure of security on leased premises have successfully
Bucd and recovered. See, e.g., Klinr v. 1500 Massachusetts Ave. Apt. Corp., 439 F.2d 477
(D.C. Cir. 1970); Duarte v. State. 84 Cal. App. 3d 729, 148 Cal. Rptr. '4)4 (1978); O'Hara v.
Western Seven Trees Corp., 75 Cal. App. 3d 798, 142 Cal. Rptr. 487 (1977). Likewise, inn-
keepers have I>een held liable for the fallure to provide proper security for guests who were
victimized. See, €.0. Garzilli v. Howard Johnson's Motor Lodges, Inc., 419 F. Supp. 1210
(S.D.N.Y. 1976). Finally, owners of promises have been held liable to business invitees. See,
€.g., Quinn v. Smith, 57 F.2d 784 (5th Cir. 1932); Taylor v. Centennial Bowl, 65 Cal. 2d 114,
416 P.2d 793, 52 Cal. Rptr. 569 (1960); Earle v. Colonial Theater Co., 82 Mich. App. 54, 266
N.W.2d 460 (1978).
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V. Conclusion

This Article has attempted to demonstrate that only a paucity
of actual knowledge is available on the concept of deterrence. Al-
though the theory of cost versus gain—a pure threat of sanction as
a deterrent to criminal activity—is logically compelling, hardly
anything in this area can be proven even by a preponderance of
the evidence, much less with mathematical certainty. The question
that society must address, therefore, is whether to accept the rea-
sonable, but concededly unprovable, proposition that a would-be
criminal’s motivation to commit lawless and violent acts will di-
minish in direct proportion to the extent that the criminal justice
system provides a credible threat of swift and certain apprehension
and punishment. The only alternative solution apparently is to
wait—as the theoreticians cited above would advocate*8—until the
concept of deterrence can be proven empirically. The thesis of this
Avrticle is that this latter approach is in large part responsible for
the lamentable situation in which our criminal justice system now
finds itself. The time has come for society to adopt a common
sense approach to the question of deterrence and to return the
rights of innocent victims to their rightful position as the principal
priority of the American criminal justice system.

65. See supra not« 23 and accompanying text,
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CAPITAL PUNISHMENT

QUESTIONS:

1. Does your state currently have the authority to
impose the death penalty?

2. If yes, for what crimes can the death penalty be
imposed?

3. Is there any legislation currently underway to
abolish the death penalty?
To instigate the death penalty?

4. When was the most recent change in death

penalty statutes in your stale?

5. Have any important cases involving the death
penalty been litigated in the past two years in
your state?

6. By law, can minors/juveniles be sentenced to
death?

7. Does your state have “Life Without Parole”
sentence?

Not Responding:
Connecticut
Delaware
Puerto Rico

N/A =Not Applicable

No Answer Provided

Next month’s Compendium will continue our
look at capital punishment, covering methods of
execution and death row inmate statistics.

Com-ctioni Compendium, Prcciiibei 1982



CAPITAL PUNISHMENT

Corrections Compendium, December 1982

Does Sluts islation: .
Have Death  If Yos, For Whnt Crimes  -Sg[ajon Important Cates Involving Can Minors/Juvanllas De Does State Hava
Ponnlly Can Death Penalty De . Most Recant Change In Capital Punishment Litigated Sentenced to Death Life Without Parole
STATE Provision Imposod Instigate Danth Penalty In State In State In State Sentences
ALABAMA Yet Murder No May 19B0—new doath ponalty ~ Yos; Fodoral Courts struck  No Yet
N/A lew. down old death law. New one
enacted In 1900. Courts or-
dered new trials for those con-
victed under old lew.
ALASKA No N/A ¢/A Never In the statutes. No N/A No
es
ARIZONA Y at Murder No October 1, 1978 Yet: United Statos District  Yes yr A
N/A Court rulod Arlrona Daeth
Ponalty unconstitutional —
, overturned by United States
Court of Appaels 9th Cir-
cult Court —on appeal to tho
United States Supreme Court.
ARKANSAS Yo Capital Murder No Yes; provides procedural pro-  No Yes; only If tha Individual s Yes
N/A visions to Impose the Death tried at an adult.
Penalty,
CALIFORNIA Yet Murder; Treason; Kidna pin?, No Initiative measure Increasing ges; Peoq_lle ¥] Jachim and  No Yet
If death occurs; Rape, If death ~ N/A crimes/circumstances effective  People v."Hnrrh_upheld death
occurs; Arson, If death occurs; Novomher B, 1970. penalty as constitutional.
Robhery, Sodomy, Oral Copu-
lation, Lewd end Lascivious
Conduct with aChild, Burg-
lary, Train 'A'racking, If death
occurs.
COLORADO Ysi Murder, Treason, Kidnapping, No e h No No; mutt bo an adult. No
Assault during asr-ape. N/A
DISTRICT OF No N/A N/A None; accomplished by case No N/A
COLUMBIA No law. .
FLORIDA Yos Murder N(/)A Unknown No Yea No
GEORGIA Yer Murder; Rape No March, 197J, now death pen- ——— —_ No
N/A alty signed. 197G U.S, Supreme
Court ruled constitutional.
HAWAII No N/A N/A June, 1907 Nn N/A Yes
0
IDAHO Y bi Murder N?A January 19n1; Type of death.  Yes Yet Yet
ILLINOIS Y»i Murder; while committing an-  No June 21. 19/7 No No Yet
ﬁther felony, multiple™ or  NJA
einous.



CAPITAL PUNISHMENT

STATE

INDIANA

IOWA

KANSAS

KCNTUCKY

LOUISIANA

MAINE

MARYLAND

MASSACHUSETTS

MICIIIOAN

MINNESOTA

MISSIPS PIN

MISSOURI

Doos Stntn
Hnvn Donth
Ponnlty
Provision

Yos

No

No

Yos

Yns

No

Y n»

No

No

Nn

Yns

If Yos, Por What Crimos
Can Donth Ponnlty Do
Imposod

Murdor

N/A

N/A

Murdor; Kidnapping onlnss tho
rinfnndnnt voluntarily rolnnsns
thn victim nllvn, sutMtnntinllv
unhnrmod and In a info plor.o
prior to trial.

Murdor

N/A

Murdor

N/A

N/A

N/A

Cnpltnl Murdor; Hijacking.

Murdor

Logislition

Instigate

== == ==
o= o=—
b= >

== ==
o =
b=

Most Rocont Chango In
Dooth Ponnlty In Stnto

Octobor 1, 1977; Amondod
stntutn to conform to U.S.
Supromo Court entos.

July, 190<t; Lonlslatlvn.

1970; Provldnd for nutomntlc
opponl to Stnto Supromo Court.

Effncllvn Snptnmbnr 0. 1970 thn
snntonclng court sluns donth
wnrrnnt Initnnd of Govnrnnr.

If

July 1970; IlInInstatod.

Thn Stain Supromo Court ruled
thnt n 1979 lew reinstating capl
tnl punishment violntml thn
ennstltutinnnl brin'on crunl nnd
unusual punishment nnd dis-
criminated against minorities.

Abolished In 1046.

Abolished In 191 1

February 1977; llringdenth pnn
nity In linn with U.S. Supremo
Court ruling.

Tho Inw wm passed In 1977 nnd
wot nmnndnd a* to port of thn
punlihmont phase In 1900.

Important Cnsos Involving
Capitol Punishment Litigatod
In Stnto

Yos; Judy v. State, 416 N.E.
2d 95 (1900); Brewer v. State,
417 N.E. 2d 009 (1901);
Williams v. Stare. 430 N.E. 2d
759 (1902); Lowery v. State.
434 N.E. 2d 0G0 (1902).

No

No

No

No

No; Thorn It ono c.atn ponding

Ynt; Son punttlon Nn. 4.

No

No

No

Cotrcclions Compendium, December 1982

can Minors/Juvonilos Be
Sentenced to Donth
In Stato

Yns

N/A

Yot

Ynt

N/A
Ynt; If ovnr ngn 16.

N/A

N/A
N/A

Yot. If certified for trini at nn
adult.

Only If thny nrn declared to bo
adultt hy tho court.

Dons Stnto Hcve
Lifo Without Parole
Sentences

No ; Prior to October 1
1977. Indiana d*(J hnvn
life sentences. No parole
was specifically provided.
A porolo could ho oh
tamed only after the
snntonco was commuted
by tho Governor. After
Soptomber 1, 1979. thot*
porsons who wero serving
a single life sontcncn ho
camo eligible fc~”orolo
after 15 years

othor thon murder and af-
ter 20 yoan for murder.

No
No

No

Yes

No

Yes

No
No

Yns

Have 50 ynars witn-
out pnroln.
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STATE

MONTANA

NEBRASKA

NEVADA

NEW HAMPSHIRE

NEW JERSEY

NEW MEXICO

NEW YORK

NORTH CAROLINA

NORTH DAKOTA

OHIO

OKLAHOMA

OREGON

PENNSYLVANIA

RHODE ISLAND

Docs Stntn
Hnvo Donth
Penally
Provision

Yns

It Yos, For Whnt Crimos
Cnn Donth Ponnlty Bo
Imposod

Murdor; Aggrnvotod Kid-
nnpplnowllh dooth.

Murdor

Murdor

Murdor for Hlro; Murdor of

Kldnnp Victim; Murdor of Low

Olflcor.

N/A

Murdor

N/A

Murdor

N/A

Murdor

Murdor

N/A

Murdor

N/A

Legislation
Abolish

Instignto

'‘No
N//A

Yos
(1901-82
legislative
session)

No
N/A

No
N/A

N/A
Yos

No
N/A

N/A
Yns

No
N/A

N/A
No

No
N/A

No
N/A

Mo; At-
tempt to
plnr.n on
hnllot by
rninrnrs-

tJum fnliml
to ncuulro
enough

sinnoluros.

No
N/A

N/A
No

Most Rocont Chnngo In
Donth Ponaliy In Stntn

July 1977; Rocodlflcntlon,
nothing mojor.

1977; Now criminal cado nnd
classification ol offnnsos, Ef-
foctlvo dot* January 1, 1979,

1977, Loglslellvn.

1974, Established capital
murdor stotuto.

January 1972

July 1979; Allows for certain
clrcumstoncos.

1977; Lnsv dnclnrod
unconstitutional.

Juno 1. 1977; Now capital
punlshmnnt law.

Jttly 1970; Abollshnd donth
ponalty.

Octobor 19, 190 t.
h

Crlma In 1070 (July); Punish-
moot In 1977 (April).

Snptmrshnr 1970; tnplacing
statirln rulod unconstllutlortal
by Stnto Strproma Coirrt In
Doennsbnr 1977,

1979; Sirproma Court (U.S.)
rulntl Rhodo Island rlnath low
unconstitutional rovarsing a
Superior Court daclslon.

Important Cnsos Involving
Capital Punlshmnnt Litigated
In State

No

Yns; All ensns ttndnr litigation
via automatic appaals procoss.

No

Yos; llnyes v. Murphy, atol;
Chaney v. State.

No

Yos; State of rthmlo liland v.
Paul Clir.e; Stnto of flhodo
Itlend y. Sldnoy Clerk.

Corrections Compendium.

Can Minors/Juvenilos Da
Ssntenced to Doatli
In State

No; Juvonlla undar ago 10 at
tlmn of offonsn ennnot bn son-
tancod tn rinath. Ago of molar-
ity In Nebraska Is 19.

Yos, If cartlflod as an adult.

No

N/A

N/A

Yos

N/A

No

N/A

N/A

December 1982

Doos Slato Havo
Life Without Parola
Sontencos

Yos; Commutation
to torm of yonrs Is
necessary for parola
of lifer.

Yes

1& 5)

No

No

No; 30 ynarc with-
out parola only.

No

All murder snntoncas
nrn for Ilfn. Th«
Ooard of Pnrolo hoi
tho option to dany
pnrolo In any cmn,
nnd did so In nlno
of tho Inst 34 cam
hnndlod.

Yos

No; All llfari nrn a.l-
glblo nftor 10 ynari.
If a parolod [lfnr

vinlatnt parola on a
now charon ha can-
not ha pnrolod on
now charga.
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STATE

SOUTH CAROLINA

SOUTH DAKOTA

TENNESSEE

TEXAS

UTAH

VERMONT

VIRGINIA

WASHINGTON

WEST VIRGINIA

WISCONSIN

WYOMING

GUAM

FEDERAL IIUREAU
OF PRISONS

Dees Stnto
Have Death If Ym, For Whet Crime.
Penally Can Donth Ponalty B
Proviiion Imposed
Y o» Murdor
YO]. Murder; Kidnapping.
Y o> Murder
Yos Murder
YM Murder
Yet Murdor
Y*i Murder
Ye. Murder
No N M
No N/A
Ye. Murder
No N/A
Ye. Hijacking

Logiilntlon
Abolish

Initignte

No
N/A

No
N/A

No
N/A

No
N/A

No
N/A

No
N/A

N/A

N/A

N/A
No

N/A

No; Ench
lool.Intlvn
.onion
tl’ern Is a
hill Intro,
tluced to
Instigate
the death
penalty.

No
N/A

N/A

No
N/A

Moit Recant Change in
Death Penalty In State

«r

June 1978; 19>8 Act No. 555.

1979, Reestablished.

-

1974; Panel Code Rovlsed.

13 USA 12303; 1979.

May 14, 1981 ; Amandod,

February 1955; Abolished.

1853; Death penalty repealed.

Guam lies never had a death
ponalty; but rolorendum tor
rlnath  penalty several vyear,
ago tailed 'through tho
electorate. ,J
None J

Important Cn.ot Involving
Capital Punishmont Litigated
In Slato

Ye«; All donth aro currently
under appoal or seeking other
post conviction relief.

No

No

No

No

No

Corrections Compendium,

Can Minors/Juvenilos B€
Sentanced to Death
In State

Yes; Oy state law, If a Juvenile
It t-ind as an adult ho can be
glvon tho donth sontnnco, how-
ever, recent U.S. Supromo
Court decision which was re-
manded placos doubt on the
constitutionality.

Ye.

No

Yns, If tried at an adult.

N/A

N/A

N/A

No

December 1C82

-
Dons Stale Have
Life Without.Parole
Sentences

Ye.



JUNEAU - Death by hanging (being) A laska's most severe penalty for the ccmnission
of a crime would be abolished under terms of a bill passed by the territorial House

today.

By a 14-9 vote, w ith one member absent, the House passed and sent to the Senate a
bill that would strike all forms of capital punishment from the territorial law.

The vote followed a day and a half of debate in which the co-author of the bill, a
lawyer, said "the hideous mistake of executing an innocent man" makes it impossible
"ever to bring him out of the grave into God's (?)."

"1 have been unfortunate enough to witness execution." said Rep. Warren Taylor (D-
Fairbanks) "and tire cold-blooded methodical way they are carried out makes you wonder

if it isn't legal murder."

Taylor, who introduced the b ill with Rep. Vic Fischer (D-Anchorage) told the House
and a packed gallery yesterday that he had been a lawyer in Alaska 30 years next
month.

"l've taken part in 31 homicide trials, quite a few in the first degree." he said,
'both as a prosecutor and a defense attorney." he added.

"1 recall a case in Valdez where | was prosecuting a very good friend of mine. A
ccmbination of cabin fever and raw alcohol led him to trouble, and unfortunately
the juryr brought in a verdict in the second degree. Had it been different, | world

have carried to the grave that scar on niy soul."

One of the strong opponents to the bill, Rep. Dora Sweeney (D-Juneau) recalled two
ferrous cases in support of her argument tluat the death penalty should be continued.

"Remember Winnie Ruth Judd," Rep. Sweeney said, "A Juneau girl who horribly hacked up
two persons and tried to sliip their bodies all overeverywhere ir. a trunk, she lives
today in an institution, frcm which she has escapedseveral times."

Then she pointed to the recent case of Jolin G ilbertGraham, the Colorado youth
executed for planting a bemb aboard a ccnrnercial airliner and killing morethan
50 persons.

"1f that happens in A laska,” Mrs. Sweeney said, "and this b ill passes , we could not

penalize him w ith any more than life imDrisorment — from which he eventunllv couM be
freed." ‘ ‘

Rep. Seaborn J. Budralew, Jr. (B-Anchorngc) protested that the b ill "protects a class

of people who don't deserve the consideration we are giving them.

Tnvlor said Rep. Sweeney believed in the ccnmandmcmt "of thou shall not kill-but,"
Taylor added: 'There is a period after kill."
"And Mr. Buckalcw,” Taylor said, 'has the D istrict Attorney ccrnplex--she/* them no

mercy."
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FISCAL NOTE
REQUEST . :
BillResolution No.  SB /-
TitE'An Ace classifying murder in the first degree as a ca{)/nal fefonv.,

Requested bv Sen. Fischer Date 20/81
and establishing sentencing prodecures for capital felonies."

FISCAL DETAIL

Agency Affected rionart-ment of Law )

Program Category’ Affected Administration of Justice

BRU, Program, or Subprogram(s) Affected  Prosecution

(Note: If more than one budget ¢ mponent is affected, separate Tinc-itcm amounts and funding for each
component in the analyse section.)

EXPENDITURES  (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY .85 FY 86
100 PERSONAL SERVICES
100 TRAVFI
300 CONTRACTUAL
400 COMMODITIES
200 EQUIPMENT
600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC.

TOTAL
Unknown

FUNDING  (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER (Specify Fund Source!
POSITIONS Unknown

FULL TIME |

PARTlime 1

TEMPORARY 1 1

Li. ANALYSIS' (See Fiscal Note Preparation Instructions, Section I11)
This bill roouires imposition of capital punishment for the crimeoffirst
degree murder in the presence of certain aggravating factors enumerated in
section 12.55.180 of the bill. Obviously, should these factors be present,
a most vigourous and lengthy defense can be expected from defendants'
counsel. The amount of state resources required to prosecute capital
cases is unquantifiable at this time. It is bound, however, to be consider

able, both at the trial and appellate levels. Recent experience in other
states suggests that very protracted and expensive litigation maybe
necessary to implement the provisions of tire Act. g
The Territorial Legislature abolished the death penalty in Alaska in 1957,
and we simply do nor. have any historic data upon which we can make an
accurate projection. » r\

.

PREPARED BY Richard I. Pecwovl Dir Admin Services
V. DATE January 21. 1.981 "AGENCY Denartmonr. or Law
Original: Legislative Finance PHONE AA5-169 5
cc; Bmleci and Manaccnicrt
prime Sponsor (First l.cgislatoi iL.hv<!)
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INSTITUTE M SOUTHERN STUDIES PO BOX 531 DURHAM, 17702 (919)683-8187

Surprising Facts About
The Death Penalty

No white has ever been executed for the rape of a black in the U.S.
Nearly three quarters of all murders involve members of a family or acquaintances.

Since 19CO0, thore has been, on the average, one case per year in the U.S. in which an
entirely innocent person war convicted of murder.

Of all the people executed in the U.S. since 1930, over 54 percent were black. The popu-
lation of the U.S. during this period was 9 percent black.

At the last public execution in the U.S. (a Kentucky hanging in 1938) 20,000 people
turned out to watch.

Numerous studies have examined the risk presented by paroled murderers and the find-
ings have always been the same: their rate of parole violation is by far the lowest of all
classes of offenders.

In 1970, the average time spent in prison under sentence of death was 32.6 months.

TI 1 vast majority of capital crimes is committed during a moment of great emotional
stress, in fear, or under the influence of drugs ol alcohol. The question of deterrence
seems inapplicable here.

States that have reinstated the death penalty after aboiishing it have not shown a decreased
rate of criminal homicide: It. Delewaro, for example, there was no death penalty from
1958 to 1961. After restoration, homicide increased by 3.7 persons per 109,000 popula-
tion.

Though blacks constitute 54 percent of murder victims, only 13 percent of the persons
currently on death r w had black victims.

Since 1972, 62 percent of death row inma'es were unskilled, service, or domestic workers;
60 percent were unemployed at the time of their crimes.

As of April 1980, nearly 75 percent of the national death row population is in the Deep
South.

In Georgia, between 1973 and 1977, over three times as many convicted defendants
who had killed white victims received a death sentence as did those who had killed



black victims. .

During the same period, geographical
discrepancies within the state were also
significant: persons sentenced w'thin
Georgia's central region were four times
as likely to get "death™ as were those
sentenced in the Atlanta area.

Never in the history of Florida has a
white person been executed for a crime
against a black person.

America's opinion of who should be killed
has changed radically over the years. Dur-
ing the colonial years, King George Il
required the death penalty for 156
different crimes, including such offenses
as stealing apples from an orchard, break-
ing the dam of a fishpond, cutting down
trees in Putney Park —and the cultiva-
tion of tobacco plants.

Most prisoners under sentence of death
are poor and so are represented by state-
appointed lawyers. Most states make no
provision for state-financed legal repre-
sentation beyond the trial and direct
appeals.

More than 650 men and women were on
death row as of May, 1980, and the
number is growing at the rate of over 10
a month. This is the largest death row
population in U.S. history and may be
the largest in the world.

Georgia has put 366 persons to death
since 1930 — the highest rate for any
state.

Of 455 men executed for rupe in the U.S.
since 1930, 405 (90 percent) wore
black; all but two of these executions
occurred in the South.

Despite widespread publicity before and
after the May 25, 1979, execution of
John Spenkelink, Florida's first execu
tion in 15 years, the state's murder rate
jumped 14.4 percent during the first
six months of 1980.

Tho state of Georgia has already spent
nearly SI million in preparation for
Jack Potts' execution; meanwhile the
condemned man has received only
minimal medical attention for injuries
sustained during his arrest six years ago,

when a bullet hit his mouth, shattered
his teeth and tongue and lodged 1 cm.
from his spine.

In capital cases involving more than one
participant, the prosecutor seldom asks
for the death penalty for more than one
of them. In order to obtain the powerful
evidence necessary to win a death sen-
tence, he will make a deal with all par-
ticipants except one. The defendants
who successfully "plea bargain" testify
against the defendant chosen for the
gallows and in return receive sentences
of imprisonment or less. Thus, John
Spenkelink died in the electric chair;
his partner, Frank Brum, who cooperated
with the prosecution, confessed to parti-
cipation in the same murder and went
free.

For a punishment to be a deterrent, it
must be consistently and promptly
employed: between 1930 and 1960,
there was one execution for every 70
homicides, and the rate has dropped
sharply since then.

In 1978, nearly 70 percent of U.S.
whites favored capital punishment while
only 24 percent of blacks felt the same.
Juror selection can have serious implica-
tions for the outcome of capital cases.

A Delaware policeman who had force-
fully argued for restoration of capital
punishment in that state on the grounds
of its deterrent value killed his wife just
10 days after the penalty was restored in
1961.

Between 1928 and 1949, average homi-
cide rates in death penalty states were
between two and three times higher than
in abolition states.

Of the 553 people executed in the his-
tory of the U.S. for the crime of rape,
497 or 90 percent were black even though
blacks comprise only about 11 percent
of the nation's population. In 1976, the
Supreme Court decided it was unconsti-
tutional for a state to execute a person
for the crime of rape. The 553 people
lived — and died — too early in our
country's history to enjoy their full
Constitutional protections.
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fwej state’s largest reli-
is JF)®22atons — the CMho-
Archdicese of Anchorag

ral Majority — have taken op-
ite sides in the emotional de-
e over imposing the death
alty in Alaska.

The archdiocese adamantly
-oses capital punishment,
n.l Majority strongly favors

The religious organizations
led their opinions during a
te Judiciary Committee
hearing here Friday. fr
«Jdition, more than a dozen
stated their opposition
bill which, if
\vj juries to sentence
pie convicted of
ier.
Peting was
aents and emotional
Sen. Fritz
\nchorage, one of
hors of the bill, argued
il times with people who spoke
linst the legislation.
Few of those who testified ad-
;SSCd the bill Itself. Most np-
ired to want a chance state
t feelings on the controver*
Isubject.
Father Steven Moore, who
F¥€SeNted the archdiocese and
*hbishop Francis T. Hurley at
mhearing, said the death pen-
Vis contrary to the teachings
Jesus.

"Jesui 'mself reiected a no-

tion of punishment base on 'an
eye for an eye, and a tooth for a
tooth,” ”” Moore said. "Instead he
urged forebearance in the face of
evil, compassion and love.

"The ministry of Jesus was
one of salvation, healing, and re-
conciliation.”

But Tim Ewell, executive di-
rector of Moral 'Majority of
Alaska, said, "Capital punish-,
ment is definitely a means Gecd
set forth for society.”

About three-quarters of those
who spoke Friday were against
the death penalty. But during a
recess late in the day, Pettyjohn
said he didn’t feel the testimony
was representative of public sen-

=it’s been 90 percent attor-
neys, a couple of minis.ers and
one guy who’s a private citizen,”
he said. “The ﬁeople in my dis-
trict are at work.”

Pettyjohn represents South
Anchorage. He estimated about
75 percent of his constituents
favor the death penalty.

But Sen. Joe Josephson, D-An-
chorage, co-chairman of the
committee, said he opposed the
bill. "I think the testimony shows
the bill has many defects,” he
said.

Most of those opposing the bill
said they didn’t think the death
penalty was a workable deterent
against murder, that it tends to
discriminate against minorities
and that there is a chance on in-
nocent person could be executed.

Dick Eliawn

Attorney Lynn  Allingham
added that someone sentenced to
life imprisonment can always be
released if new evidence is un-
covered which proves inmeence.

"But if we execute someone,

,Joe Joiepluon and Fritz Pettyjohn,

MM =
Norrli Klesmon of The Timet
left to right, listened to arTuments for ai.d against the death penalty for first-degree m urder Frida
there’s no turning back," she it’ll land. I think it's isa dud.” Meach and six killings in
said.. But tho.'c- in favor said capital ~McCarthy earlier this month,
Former attorney general John punishment was needed to pro- Burton Carney, a Moral Majority
Havelock said, "What you are tect the public from Kkillers. official, said, "I think there is a'

doing is firing a cannonball into
the air and no one knows where

Citing the 1982 murders of four
Anchorage teen-agers by Charles

place in our society for capital
punishment."
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No parole for 50 years,
judge orders in killing

By CHRISTOPHER JARVIS
The Juneau Empire

Convicted murderer Newton Lambert was sentenced to 99
years in prison in Juneau Superior Court this morning and will
not be eligible for parole for 50 years.

"l suppose tills is the worst murder ever committed in this
city.~nneau Superior Court Judge Rodger Pegues said as he
han”Pown the sentence. "It was a gruesome, awful crime."_

After hearing arguments for and against the maximum sen-
tence. Pegues said "it all adds up to the maximum sentence."

Lambert. 21, declined the opportunity b speak on llls behalf
and showed no emotion as the sentence was pronounced.

"I don't have anything to say,"” a handcuffed Lambert said on
leaving the courtroom.

Lambert will not be eligible for parole until the year 2034, when
he will be 10 years older than Anne Benolken was when she has
murdered. ,

Lambert was convicted in November of the April 4, 19112,
beating and slabbing death of Gl-year-old Mrs. Benolken in hpr
South Franklin Street apartment. She was beaten, slabber! r/»

times and sexually assaulted.

Lambert was acquitted of the beating and stabbing death of her
63-year-old husband James who was killed at the same time. He
too was sodomized...

"People who are inherently law abiding don't need a criminal
justice system, except to protect them,"” Pegues said.

Defense attorney Tom Findley called the length of the prison
term “a death sentence" .after arguing that Lambert should be
sentenced to 40 years in prison with 10 suspended. That would
have allowed Lambert's release at age 51.

After speaking of the drugs and alcohol Lambert said ho took
the hours before the murder, Findley said, "I don't offer Newton
Lambert's condition as an excuse, but an observation."

Lambert was "not the deliberate, calculating cold-blooded
killer," who deserved the maximum sentence, Findley argued,

Lambert testified at his trial he was on n binge of alcohol,
cocaine, LSI) and amphetamines In the days before the murder.

Lambert denied "and still denies" any Involvement in the kill-
ings. Findley said.

His only memory before waking up In the bathtub of the dead
couple's apartment was drinking a Helnekcn beer at n downtown
Juneau bar after leaving a birthday party for him at the Indian
Village, Lambert said during his trial.

Lambert said he entered the living room of the Lower F&L

Newton Lambert: 99-yenr sentence.
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apartment where ho found Anne Benolken's body on a mattress
on the floor and the her dead husband's partially clad body kneel-
ing over the end of it.

Findley argued that Lambert was not a "leader™ in Hie crime,
saying Svobodny alleged throughout the trial that co-Wefcndant
Emanuel Tellcs was the instigator.

Telles was acquitted of both murders during his trial.

Lambert should receive a shorter sentence and the opportunity
to "at least give him the end of his life" out of prison, Findley
said.

"The way it is now, he'll probably be dead before he gets the
opportunity to go before a parole board nnd wheeze Tin 71,
please let me out,"' Findley said.

Allowing him to live the last years of his life as a free men, Fin-
dley told Pegues, "is hardly asking you for a break."

Findley’s recommendation would send the message that "if
you participate in a murder, you will spend 30 years behind bars
nnd 10 years on probationary status before society will let go of
you," Findley said.

Pegues denied Lambert any "glimmer of hope," by ordering he
serve at least 50 years in prison, Findley said Inter.

"Mr. Svobodny and Mr. Collins want you to turn out the light,"
Findley told Pegues. Robert Collins was the probation officer
who prepared Lambert's presentence report.

No sentence rendered by the court would be sufficient,

Svobodny said, "to bring back to society a member of this com-
munity," or to "wash away the fear" in the community during the
year after the elderly couple's death.

"I wish | was a better orator," Svobodny said in urging Pegues
to hand down the maximum sentence. "I wish 1could make it
clear to everyone in the courtroom what Mrs. Benolken went
through just speaking the words."

Society was warned of what Lambert would do, Svobodny said,
particularly after psychologist Dr. Anthony Mander said two
months before the couple’s death that Lambert had homicidal
thoughts and could become assaultive at the "slightest criticism."

"There is nothing left to do but put him In ajail setting, frankly,
for the rest of his life," Svobodny said.

Because of the record of assaults, two felony arrests, one felony
conviction and a history of alcohol-related offenses, all since he
was 13, "we had all kinds of notice about what Mr. Lambert was
going to do the rest of his life," Svobodny said nf any chance for
rehabilitation.

The "legal profession is not a science but probably more an
art," Svobodny said. Sentencing is "the most difficult part of the
criminal justice system," because it requires balancing to assure
justice is served while attempts are made to rehabilitate the
criminal

"This is one of the easiest sentences I've come lo," Svobodny
said, because "1 can not find any factor to suggest Newton Lam-
bert should be sentenced to anything less than 99 years."
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SB 121
TESTIMONY ON THE DEATH PENALTY

Dana Fabe, Public Defender, March 18, 1983

There are many ethical and moral reasons for not adopting
the death penalty. The state is legitimizing the premeditated

killing of humans. The death penalty 1is most often racially
and economically discriminatory in its application. Innocent
people can be killed by mistake. The death penalty does not

act as a deterrent and in fact has a brutalizing iImpact on a
community or society as a whole.

I oppose the death penalty for these reasons and many
more. However, 1 would like to take my time for testifying
to address the costs of implementing this bill, Ffocusing on
the costs of defending a death penalty case.

IT this death penalty bill is enacted, representation
of the poor in death cases must be adequate. This is due to
the possibility that an innocent person might be killed by
mistake. Some degree of mistake 1is of course a potential
problem in all criminal cases. But in non-death cases, the
system stands ready to correct those mistakes when they become
known . An execution can never be corrected.

Due to these considerations, the processing of a death case
is much more complex and expensive then orher criminal

cases. Not only are extraordinary amounts of attorney time
and substantial expert fees necessary in the guilt phase of

a trial, but the penalty phase, in which a jury determines
whether or not to put a person to death, takes on tremendous
significance. This penalty phase requires extensive attorney
preparation, the use of psychiatric experts and fTamily and
friends from out of state, and other necessary expenditures.

Finally, even after the death penalty has been imposed, the
procedures in death penalty cases are lengthy and time
consuming. After the guilt and pencilty phases of a case,
the fTollowing procedures would be routinely necessary:

(€D) Appeal of conviction to the Alaska Court of Appeals.
(@) Petition for Hearing to the Alaska Supreme Court.

(©)) Automatic sentence review by Alaska Supreme Court.

(@) Writ of certiorari to the United States Supreme Court.

o) Post-conviction relief proceedings in state court.

®) Appeal of post-conviction relief proceedings in the
Court of Appeals.
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@) Petition for Hearing of post-conviction relief proceedings
to the Alaska Supreme Court.

(©)) Writ of certiorari to the United States Supreme Court.

© Petition for Writ of Habeus Corpus in the Federal District
Court.

(10) Appeal to the United States Court of Appeals.

(11) Rehearing in the United States Court of Appeals.

(12) Writ of certiorari to the United States Supreme Court.
(13) Commutation applications to executive branch.

(14) Emergency stays to the United States Supreme Court.

The Public Defender Agency estimates that it would cost approxi-
mately 3.5 million dollars next fiscal year to defend the
estimated number of capital cases which would be assignhed to
this statewide agency. The figures i1n this fiscal note are
based on the number of cases which would have qualified

under the bill as capital cases which were handled by this
agency during Fiscal Year 1982. This agency handled 30

first degree murder cases which would qualify as capital

cases under this bill. The specific figures were arrived at

as fTollows:

(€D Personal services. This agency 1is currently 11.5
attorneys short of the LEAA standards for the maximum number
of cases to be handled by an attorney to ensure competent
representation when no death penalty cases are involved.
Death penalty cases take substantially more attorney time
than other cases. For example, the Florida Legislature has
adopted standards which permit an attorney to handle no more
than 8 death penalty trial cases per year, or 5 death penalty

appeal cases per year. For comparison, the LEAA figures are
150 non-death felonies or 25 appeals a year. Some states have
applied far more stringent standards. For example, the

California state appellate defender permits attorneys to
handle only 2 death penalty appeals per year. Given the
fact that the attorneys who handle death penalty cases will
have to be given drastic caseload relief, their extra cases
will be loaded onto the caseloads of attorneys whose caseloads
already exceed recommended maximums. Thus, at a minimum,
this agency must be brought up to the minimum number of
attorneys required to handle the caseload as it exists
without the death penalty. This necessitates the addition
of twelve add-ciona.l attorneys, plus necessary investigation
and clerical support staff.
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(?d Travel and Contractual Fees. (@ The New York State
Defender Association has estimated that a minimum figure for
expert witness fees must be $30,000 for the guilt phase and
$30,000 for the penalty phase per case. Thus, the contractual
and travel costs for expert witnesses has been calculated at
$60,000 per case. This does not include any expert fees

which might be necessary at the appellate stages.

T3) Equipment and Supplies. Other costs include expanded
office space for additional personnel as well asequipment and
supply money for additional personnel.

The co"S"ts described above do not take into account contingencies
such as reversals and retrials after appeal or travel to
Washington, D.C. to~argue before the United States Supreme

Court and other costs which-at this time are difficult to

predict. Furthermore, the cost of defending a death case Iis
just one component of the total cost to the system of processing
a capital case. The New York Defender®s Association estimates

the total of defense, prosecution and court costs of procesing
a capital case at $1,498,100 prior to any appeals and
$1,828,100 once all appeals have been processed. Thisfigure
does not include such costs as special telephone lines

running from the prison to the Unted States Supreme Court or

Governor®s office. The cost of extra police personnel for
crowd fcontrol and helicopter security are also hidden costs.
Finally the cost of an actual execution can be high. The State

of Georgia which executes by electrocution spent more than
$250,000 solely for the anticipated but aborted, execution of
Jack Howard Potts in 1980.
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My name 1is Judy Zimicki. My address is SRA 4007-A, Anchorage,
AK. , 99502. I represent myself today as a citizen concerned
about the degrading effect that the death penalty would have

on the moral fTabric of our society.

In January, 1977, a 10 year moratorium on capital punishment
ended with the execution of Gary Gilmore in response to a
rapidly rising crime rate and, maybe more importantly, the
resultant dramatic increase in the fear of crime. The result
is an institution of death at the hands of the state for
certain types of homicide.

t
The strength of the cry for the death penalty can be directly
correlated to specific events. In our state, the Meach killings
last year brought close to home for all Anchorage residents
the grim reality of murder. And, more recently, the seemingly
calculated cold-blooded McCarthy killings bring out our
animal iInstincts with a desire to kill, literally, a person

who could commit such acts.

But the institution of the death penalty 1is much more than an
emotional reaction. When capital punishment is legalized, the

effects are profound and subtle, and still unknown.

The most common argument for the death penalty is deterrence.
There seems to be no statistics to back this claim. The

only, study since 1945 that supports the deterrenceargument
was released in 1975 by an economist named Isaac Erlich.
Peview of his economic models immediately put his methodology

under Ffire by both critics and proponents of capital punishment.

A look at some statistices may be helpful here. In 1033, the
homicide rate in the LYiited States was 9.7 murders per 100,000
people. During the 1930°"s executions averaged 150 per year.
Through the post war years of 1945-60, the homicide rate
fluctuated with a maximum of 6.4/100,000. In 3960, there
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were 4.7 murders/100,000/ Executions at this time of relatively
low homicide rates, however were down to an average of 24 per

year, only 16% of the 1930°s execution rate.

By 1973, the homicide rate had climbed to 9.4 and it currently
rests at 9.8/100,000. Reasons offered to explain the high
rate include such diverse factors as economic hard times (ana-
logous to the 30"s), the increased availability of hand-guns
and the '"coming-of-age" of the post-war baby boom. Looking

at other countries, England, and abolitionist state, has a
homicide rate of 1.1 while Japan, which practises capital

punishment, has a rate of 1.0/100,000.

The moral argument against the death penalty is harder to
express. In a few words, the state does not have a right to
kill, no matter what heinous act someone has committed.
Violations of human rights by individuals do not give the
State a right to violate human rights. The United States is
held up worldwide as an example of guaranteed civil liberties.
The reinstitution of the death penalty in the United States is
thus viewed as the first step in lessening of these rights and
may promulgate executions elsewhere in the world. We watch
with horror and disgust news reports of abuses of state power
in other countries in the name of fighting terrorism or
maintaining state stability. How, then, can we justify State
murder in our own country in the name of reducing crime? And
shouldn®t we question the subtle negative effect state-
sponsored murder might have by serving as an example of what

to do when we think a wrong has been committed?

Let us look briefly at the number of criminals that would be
considered for capital punishment in Alaska. In 1980, a
review of felony sentences by the Alaska Judicial Council
determined that 1.04% (or 5/481) sentences 1in urban courts
were Tfor first degree murder. During the same period, no
first degree murder sentences were, recorded in the 372

rural location felony sentences. Therefore, statewide, First
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degree murders in 1980 accounted for 5/853 or just under one-
half of one percent of felony sentences. In light of the moral
questions mentioned above, 1is the institution of capital
punishment for such a small percentage of felonies worth

risking the uncertainties, bilases, cost and moral degredation?

My final point today addresses:the fear of crime which 1
mentioned earlier as one of the prime factors in the cry for
the reinstitution of the death penalty. Crime 1is_a frightening
aspect of our daily lives, and the fear grows whenever we

read a report of a burgulary, murder or rape situation Iin
which the victim could have easily been ourselves or someone

close to us.

As legislators and leaders in the State, you should be directing
your efforts to the improvement of the criminal jJustice systenm
and to the identification of and elimination of the social
conditions that foster crime and unrest in our state. Capital
punishment is not the answer. It is not a deterrent to crime
and thus will not affect the crime rate nor ease our fears.
Feinstitution of the death penalty in Alaska 1is only a symbolic
and ineffective gesture of retribution. As such, instead of
deterring crime, capital punishment would offer a false sense

of security and ultimately delay any more positive measures.

Thank you for the opportunity to testify today.
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TIMCTHY V. EWELL
EXECUTIVE DIEECTCE
MORAL MAJORITY OF ALASKA
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Thank you For the osiportur.ity to ccte rreir - you today. Tt is
indeed t privilege to bo port of my Hate Gov*:rnmcnt. |
foe] as do irony others, that it € ret only ?y privilege but
my duty to lot you knew Lew 1 fool mr. lonislrtier, -bnt affects
me and tho people 1 represent.

My qualifications are not as great as those 1« Cn»e= jurors
that have appeared before- you th.is nomine. h"cwmover, | am a
citizen of tdie Jtato of Alaska for seme wear. new an. | =
boon active in die social, polinicvi] areas of our 7t:.t-: for
much cf that @r?. . 1 have served on the /uohoragc O*im
Cerr.issicn and as lobbyist .in Juneau.

I support the reinstitution of tin: re; vh P-n.-_ity in
Irate of Alaska am: 1 support Vnntc md! ntsrhor 1Pl -=a
means to de that.

First, let i loar up senmmisoor.Cvjptio = y.-U =&y VV*e. 7
i.ivc read a let of letters to the i(liter k=tcly <!
improperly quote Iliblical rrfcror.rns an] ivrause 1 leli. v> in
tilie Bible and its prir_cip.l&-, I would ! fa ;c ::kiar tho?.
issues up. The cue that cones up the metr. ifrun is the
mrrifandment that is translated in tho King J.arrr Version of
the Ci.blu as "Then Shalt r.ct kill."" In i(Cth century England
tho moaning was clear hut today cur larau; re <.me nra preiv'r’y
c it 7llstice. The proper translation in modern larinac:c is
"Thou shaft not ..vimit murder."

Tin- Bible is clear in shewing that Cod: imposed th> dr-ath
penalty ar.b net just for murder offenses hut "n lesser cases
also. And Ho did rot .always den! cut the punishment. directly
but used the government established and ip effect at the time
tc carry our. that punishment.

Ged has the right to give life arid the ricih.t tc take It _esvav.
And Ged gave rules hv vw/hich wo must ccr:duct curselves, "0
disobey these rules is to subject rnrsoj f tc tito arnroprinto
penalty. It was rcr. judged on v.onlt.h, orwlronekr.tv out v.ns
given cut tho saino to Kinas .ad paupers.

Cur founding fathom rccrypirod that Gee was the creator ?;f
tho universe and the ni.vrr of all 1-vs [Ircu thr.t eiiucin]0
fluy LmJr. this land. Put wo have Iv.-roc a nation of people
who nret. only refuse to recognize- Ged"r nevi KK igucy hut. also

char. ke exists at a! .
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I no through all this because what we nr-= talking a)-out "T/Jay
is very much n ncrnl issue. Arulwe must have a base ter a
moral consciousness or ve cr-nnct owver. _c.amiuiit:ntc , which T
fear is half cur problem anyway.

Lot us tlzerefore make sane suppositions. let us assume that
at all times and for all reasons, murder is ur.accrct.able in
cur society. Then it fcllcvs that those e ccr.mit murder dc
sc against the wishes cf society.

IT society offers r.o punishment for the crime, then what is to
keep people frcm ignoring societies wishes.

I submit to you that human heir.es arc more satisfice in rh.eir
daily lives if they live within’boundaries, ™"hat living
within boundaries is the true test, of freedom. The person who
work™s at 4 job where the boss never says you®re doing a good,
job or doing a bad job is liable to he insecure because he
c.icosn’r knew v.hat his houflnries of uccep.-tab.iliiy are. The
person drives a car beyond th.c speed lim.it o: in a reckless
fashion dees so with dr; clear feeling that he is overstepping
the boundaries that have been established for him.

This 1is especial ly evident in the child abuse crimes that arc
new ccmir.g to light here jn the city of /"riehcrnuo. T have
known alxaut this investigation for sore time and 1 am glad il-
ia fj.naLly cut where It can be won. 1 believe that tho
reason we are seeing such an increase in child abuse aiv’ the
problems it creates is because of the yosr. neneraticn cf
"Tpock™ children who are new adults who were not discipl:r.ed
projwrlv and who were: taught the phi lesophy "if i1t feeds gee”,
dc 1t."

This prol lem did ret. exist 70 y* >rs aco like it C0-.f trxv.v.
Ei.it tiie problem is thr.t the parents did nor e<"srnhbi Lnh
boundaries for choir children, there "..ae ro tnbrcs, re riches
.—~rd wrongs and hence the children nr-rirr. r.t, often into

ndi: 1th.ood to try to fine where the- re; " boundaries 1llLe. They
push it as far as they can.

how den*"cict raewrong. | don"t advecatt ob.ild abuse ir: any
font but corona] punishment, "Tho loard of education any liod
properly to the scat of understanding™ 1is p,roper and just.

hr.d just as much as a child needs to knrw" b.is boundaries, so
do weas members cf society need tc establish ..rd live within
socially accepted boundaries.

Cr.n of these who testified this morning said that only
"desperate nr.d angry people- cause crinv® /re ofoyp. urd-cr trie
effects ci drugs and alcob.oi.” Th.s is blntentLv false.
7licre arc many people who arxr.init. crimes simply for financial
gain. Theydon®"t need more?renoy they just want it. Ard
there are aorent number _ofpeople ".to coimit crimes 'under
-Ip influence ni drugs or alcohol™ who in fart premeditated
the crime ami then used that as an excuse.

Tar*trr



The public defender ~..ho spoko this morning sai<i this bill
would legitinitine premeditated murder. 1 disagree. |
bolitivo that the .1977 Rev vs. Wndo dec:.”sior: which, allowed the
taking of unborn ™"innocent” htmn life, is th.e Lagitimiuizing
of premeditated murder. 1 further ivliovo that this hill
merely sets standards of conduct beyond which society 7ill
take certain action and it warns the would no offender that
should he/she go beyond societies standards and take a human
life, that the penalty shall he death..

That is truly justice. It should he fairly ar.d ocivai iy metrd
to all.

When sh.e spoke she also alluded to seme statistics about.
Florida in 1979, and hew that despite the institution of the
deatn penalty, hcT.iic.ides had risen. She failed tc speak to
the fact that at this same time there was a. influx of
hundreds cf thousands of Cuban/Haitian refugees into the south
Florida area and that: crime in general saw a great upsurge
because of trying to .leal with this uroxpucivnd situation.

Tow I say tliat to say this, that statistics are really
meaningless unless nl1l factors involved are considered.. For
instance, when we tali*, about the rate of hcnicide wo must look
at the ether social /ocor.cr.ic conditions at vork an the cane
tine and not just the fact of whether or not capital
punishment was in effect at the time.

Tew just a few wards about cost, I.hnt is the cost cf trying
the case in properr.ion to one 'innocent"™ human IH-." - I1.E. the
Charles Mi_ach case. Four people might h. alive today if he
head earlier been found guilty of murder in the first degree
and executed.

And this is not for te* sake of revenge, but for ike
protection of society.

Mow let’s talk ui:out the court, system that, deals with the
problem. I an anared at ho./ cur system of justice has changed
over the last foor 90 years. J Vil |l bet that there is rict
more than or.e lawyer in this room who has spent any time at
all seriously studying the law cf Blackstone.

Today, we study case la/ which is not la/ it is "justice hv
precedent.” But it is not justice bocav.sc- i.t cannot ho
equally handed dc.-.n to all people. Instead, over since
supreme court justice Oliver Wendell Holmes, we have evolving
law that changes not by what cur elected Kc islators create,
but by what a judge determines in his mind the law means at
any given point in time in relation to any given set of
circumstances.

And v.e see the results. Wo do not have testice. Thu
attorneys who have testified here today have all told you
about the fact that there- is a disproportionate share of
minorities in prison. That is because v.e do not have justice,



we have "judge lav.”

Kev let say m «ewords about the '“nierirar. Inage."

T.ze nations of the world lot); to America tc soe hew we are
handling cor crime problems. We are not doing a very ccod
job. They see os as week and inefficient. A strong statement
on am.:..” Si.d punir"nment will strengthen our image abroad, not
weaken i1t.

Tow let me say a little bit about the jury process.
Yy ... X.v. Icoh teamed to hold SE[€ disdain for their tbiiity tc

reach = reasoned A:torminav.icri of guilt or innocence. 1
sub.nit that the jury pre-bobiy has mere abiiJity in such,
a.attr.. fare. - .do.;s schroi of iuccres and lawyers. Tr.at is
"Wwthe ayst . . " 1 Lol and that is .Vy it has remained
an.: erfacii.r.. _u; tncre are some " Ao hoi"l el itlst
pcInf C-fvi-'= at 1 * t* y bro/ -.at is best for us. The
guestaa: 1 o’ «.. Ir "Add your and comrrr. sense
miratu us.y .a o" .a.tod rraL cf tht" error, nor. when
you V o yrsrr.oi yor = = ujree or v;.*re rrrwlr.htxX ; the

b ravwT 1 be ~®Tv .a i;. r.".ae =0 be*licy* so.

And as far v debotataag xx r. t h e “XsrcnsibiJ.ity tc make
lifvmr : aa..;;;dec: ren".r 1 1 a yprmrc court rview or for

,-lat r.re”V, the port;:.; === ___ . 1.1/ perform the oxt.cutio—n,
they art hared by serf- zy ca .uJdam: time jar. If they do not
wish to accept Tr.a ratEtara: ....Tir Tr ao not hate !o held
the job

But 1 think it all _.oils dcva to orf ruing, Hither there is
life after death, or chore is not. ITf thor—> is rc life after
death., then where is tr.o sanctity in human life. However, 1if,
as | believe, there is life after death, rh.m Go: "“_.ill be the

final judge. He rules now in everything vr say -nd dr. and Hr;
will rule then.



SENATE JUDICIARY COMMITTEE
SPECIAL HEARING DC ANCHORAGE
MARCH 18, 1983
on

SB 121

The meeting was called to order at 9:30 a.m. on the 5th floor of the
court building located at 303 K Street, Anchorage, by Senator Josephson,
Co-chairman.
Present at the hearing wera Senators Josephson, Eliason and Pettyjohn.
The following individuals, most if not all of whom were members of or
affiliated with the Moral Majority of Alaska, testified in favor of the
bill:

Cecilia Young

Tim Ewell, executive Director of the Moral Majority of Alaska, who

stated, among other things, that "God doesn®"t change, He gives you

different ways to be saved".

John S. Jacobsen;

Burton Cortney;

George Steinberg;

Kenneth Anderson;

David Liddington;

Carolyn Glover on behalf of her husband;

Michael Hick;

Teresa Jones;

Richard Phillips.

The following individuals testified against the bill:

Tim Stearns, an attorney representing prisoners in the pending
Cleary litigation, who focused on the lack of objective standards
in Senate Bill 121 as presently drafted;



John Katcher, a Public Defender;
Linda Kincaid, on behalf of Judy Zimicki, a private citizen;

Dr. John Garvin, a member of the United Methodist Clergy and a
bocial Worker;

Dana Fabe, Public Defender, who focused on the cost of implementing
the bill; :

Robert Wagstaff, an attorney, who focused on having to deal with
the reality of death as a human being;

Brant McGee, an attorney and life-long Anchorage resident;

Ron Zobel, an attorney, who cited a law review article by Jack
Greenberg, (91 Yale L.J. 908);

John Havelock, the Director of Legal Studies, UAA, and former state
Attorney General, whose statements included the following:

This bill is basically a "dud" and no one will ever
be executed under it because it is very poorly
drafted and leaves open many crucial constitutional
and interpretetional questions

The bill promises what it just can"t deliver and poses
an endless series of headaches

The bill will have a serious, adverse impact on racial
relations

The bill confuses charging elements and sentencing factors

The bill establishes false standards incapable of being
measured, and there are a number of mitigating factors
missing

Constitutional issues are raised by the fact that the
bill utilizes factors as part of its sentencing pro-
cedure that other states use as elements of the crime
itself

An analysis of first degree murder convictions in

Alaska in the past 10 years should be made.
Lynn Allingham, an attorney, who stated that the death penalty is
simply barbaric;

Lewis Gordon, an attorney, co-founder and local leader of
Amnesty International;

John Angell, a professor at UAA and the Director of che Justice



Center, who stated that the American Psychiatric Association
opposes capital punishment because it"s counter-productive;

Nancy Gordon, an attorney member of the Alaska A.C.L.U.;
Walter Share, an attorney who specializes in criminal appeals;
Murphy Archibold, an attorney;

< John Suddock, an attorney appearing on behalf of the Alaska Academy
of Trial Lawyers;

Father Steve Moore, on behalf of the Archdiocese of Anchorage;
Robert Burk, a private citizen;

Sylvia Short, an attorney and the Area Coordinator for the
Unitarian Council;

Mark Johnson, a senior at West High in Anchorage, who had two main
objections to the bill: (1) its cost and (2) the danger that a
mistake will be made and an innocent person will be executed;
Roger Miller, a private citizen whose main message was that '
must not codify blood revenge";

we

John Murtagh, an attorney in private practice specializing in
criminal matters, who focused on a number of defects and
ambiguities iIn the present bill;

John M. Richards;

Karla Huntington;

Doug Elliot;

Phillip Weidner.

The meeting broke for lunch between noon and 1:30 p.m. and adjourned at
b 26 p-m.



TRUE-UFI DRAMAH

LOUISE LACORTE KEEPS A KILLER

T here's a 38-ycar-o)d convicted mur-
derer at chc California Wen's Colonv
in San Luis Obispo turned Richard

l-anill Johnson. On February 11, 1976,

be held a .22 rifle to the forehead of an

18-year-old girl he'd never seen before
and shoe her four times berwecn the eyes.

Less than seven years laret—on October

26, 19S2—a parole board met with

Richard Johnson to decide whether or

not to set him free.

Louise LaCorte of Arcadia, Calif., is
the motber of Johnson's victim. In her
half-cenmry of life, she has survived rwo
shocks almost beyond human endurance.
The first was being told that her daugh-
ter, Carhy, had been brutally murdered.
The second was learning that Cathy's
killer— ooce sentenced to death— might
be paroled. She couldn't do anything
about the first shock. But she could—
and aid— do a whole lot about the
second,

AThea the deeply concerned police of-
ficer wbo had originally found and ar-
rested Cathy's killer told Louise and her
50 OfCLE 3/29/B3

IN JAIL

When she heard that the man who had murdered
her daughter was up for parole afteronly”seven'xears in

RHSOH

a peace-loving California_beautiCian turned ¢

erself info a fighter overnight, This 1s the stor

of what she did—and why.

husband, Sam, about
Johnson's scheduled pa-
role hearing, Louise
turned her neighborhood
beauty shop over to
an assistant and charged
head-on into battle. In
the end. she not only
managed to block R-,ch-
ard Johnson's parole,
but also focused public
attention on a system
that makes it possible
—even commonplace—
for vicious Kkillers to
be turned loose into
society.

The situation that
faced Louise LaCorte
was fa: from unique,
especially in the state of
California. In 1976,
only a few weeks after
Johnson was convicted
ol tne muroer ol Cathv.
laCortc, che California
Supreme Court ruled

that the state’s death penairv law was
unconstitutional. \XTicn the occision was
har.oed down, Johnson became one of
104 men awainnc execution -whose sen-
rences were chanced to life

prisonmcnt. By now, 29 oi cnese have
*peen parolea, ana more nave release

To prepare for the next
round of their battle to
keep their daughter's
killers in )ail, Sam and
Louise LaCorte con[f ue
to collect petitions flq:),
fe~l. Behind them, in the
Irving room of their
Arcadia, Galif,, home ts a
portrait 0 their late
daughter, Cathy. At right
Louise at work in her
neighborhood beauty
shop. Her "customer™ ts
her daughter, Linda, now
28, married and the
mother of a daughter.

“‘n.rhan Sirhan.

k
JOSEPH N BELL.){'

dates! (One of chose paroled committed
a scconalmurder and ts back on death
row agaitL under a new capital pun-
ishment law/which was upheld in 1978.
"Since that law .-aces™ nqp-'apply retro-
airtively to people who had been sen-
tenced before its passage, it does not
altect Johnson.) Of the 2,175 people
serving life sentences for murder in Cal-
ifornia, only two have been in prison
more than 20 years, and che average con-
v.icred murderer has been confined about
12 years.

Amonc chose who have been consid-
ered for parole in recent vcan are mem-
bers of the Manson gang, the onion-field..
fillers of’joscph Wamoauch's novel, and.

the man who murdered
Robert Kennedy.

The situation is not limited to Califor-
nia. In Utah, a convicted murderer,
muTied Jack Henry Abbott got a lot Of
national attention last year when author
Norman Mailer and several literary ccl-

__leagues gggued elooucntly and_successT
hilly tor his release aner he wrote a crit-
ically acdajmed book about prison life.
Si): weeks after he was parolea, he Kkillct?
a“aioi More recently, a Texas juage
pledged to work for changes in the parole
system because a man he had sentenced
to 60 years in prison— the admicted kill-

er of 13 women— would be QJI.igf'bIe &
parole in 20 years. C |agr
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KEEP ﬁ&_ﬁrﬁsb\l JAIL

Johnson's rwo-week trial in October
1976 had oeen agony for Loutse and Sam
LaCorte. Day after day the)l sat in the
courtroom, watching their daughter's kill-
er stare impassively at witnesses, with nev-
er a trace of emotion. (What the laCortes
wanted, ofcourse, was a chance onfren
Fﬁ}) ithaone question: WAy d(i)(fWJT(ln

H { But they never got their chance.
Johnson remained as inflexibly mute as he
had been during prior police questioning.)
He never took che scand in his own de-
fense.

The evidence was damning: A gun
found in his house was identified by ballis-
tics expens as che murder weapon; a fin-
gerprint found at the scene matched a sec
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of Johnson’s prints on record from a pre-
vious arrest.

The verdict was guilty; the sentence,
death. The LaCortes thoughr the sentence
was fair (chey are not opposed to capital
punishment), as did Detective Frank Sal-
erno, the man who had tracked down John-
son. Says Salerno, "He was wanted for rape
and murder in St. Louis when we ;nested
him. He is one of the most coldblooded
individuals I've ever met. People like him
have no mote feeling for the value of hu-
man I'{e than that piece of paper on my
desk. I chey want something, they cake ic.
This was che rnosr brutal, senseless murder
I've seen in 21 years of law-enforcement
work."

When Johnson's sentence was changed
to life imprisonment as a result of che Su-
preme Court decision, Louise and Sam

| le able to accept that as the law of the
land. "But at the time." Louise sr:ivs. ~wc
thought*that a lifelentcncc meant We
aian'c know ic could mean only seven
vea-It.

Arter Johnson had oeen locked up, the
LaCortes set about crying to get their lives
on crack again. They couldr.'c afford to give
in to grief. At che time, their youngest
child, Kenneth, was only 10 (their daugh-
ter Linda was 21 and married), and Louise
felt char "if | was going to give Kenneth
anything like a normal life, he wasn:c go-
ing to see his mother in tears every day. If
I needed to cry, 1did it in the car on my
way home from work."

The tears had long since dried when
Frank Salerno called the LaCortes last May
with an appalling message; A parole hear-
ing date had been set for Richard Johnson.
Sam cook the call, and Louise came home
from a long day of work to find her hus-
bar:d badly shaken. “I kept asking myself,”
Sam recalls, "if Cathy's life was wctth just
seven years of her Killer's life.”

Louise turned shock and anger to instant
action. She called Salerno and isked whar
they could do to prrvenc Johnson’ parole.
He told her to find as many people ay. she
couJd to write letters of protest to che pa-
role boa/d. But rime was short. The hear-
ing was to be held on June 22, and any
relevant material had co be in the hands of
the board 10 days before che hearing. That
gave the LaCortes only two weeks to mus-
ter the troops.

Sam LaCorte is a gentle and introspective
man; Louise is outspoken and impulsive.
So by mutual consent, Louise took charge
of che campaign while Sam tended to his
contracting business. "l couldn t believe
the change in her,” he says. "Normally,
she would never say anything co upset any-
one. Buc when she is fighting for Cathy’s
rights, she becomei a different person."”

First, Louise assembled the family and
rold each of them to find as rainy letter
writers as they could. Then she aimed to
the regular customtrs ac her beauty shop.
"Most of them didn't know about Cathy,
and | couldn't stand there all day and tell
the story over and iver, so 1put itall in a
letter 1left on the front counter for anyone
to read."

The letter described Cathy as an 18-
yenr-old freshman at Pasadena Bible Insti-
tute who had been known at Arcadia Higb
School for her effervescent frie; dliness. It
cold how her boyfriend, Robeix Morton,
had come by the LCnree home in his an-
cient VW van ac noon on February 11,
1976, to take Cathy to school. A cleaning
woman heard chem discuss f::st driving
into che hills behind Arcadia for a look ac
Los Angeles on a rare clear crisp day. They
were never seen alive again. Their bodies
were discovered ir 4:30 chat afternoon in
che back of the vin, parked or. i dirt rum-
our overlooking the city. Cathy had been
snot in the face ard Bob— sound and
gagged— had been killed by three shots in
che back of the nead.



» don't kid yourself,

It had taken nine months to find and
convict the ma-n who Kkilled them—
possibly for the 511 which was found miss-
ing from 5o0b's wallet. Now this man was
being considered for paroie, and Louise was
looking fo: help. She concluded her letter:
“This has been very hard for me_tg write;
it opens old wounds. But we take a
stand. We must protect ourselves and our
children from him tna others like him. If

we sit back and do nothing, he will be
n "le others, And

released from pris

The response was |nstantaneous. So
many outraged cusromers wanted to pass
the word on to ochers that Louise had the

letter printed and within a few days handed
Still, she

several hundred copies.

out
].couldn't be sure how many people were

7

actually writing letters, so she looked fot a
more effective avenue of protest. When she
tried local newspapers and TV stations, she

r.:found they weren't interested. (“We didn't
-have enough numbers yet.") Then she
~ feard about an orgaruaation called Citiaens

i
u

Truth. Formed by a young computer
executive named John Mancino,
ganiaation had been influential

the or-
in pre-

Hventing the release of Sirhan Sirhan by

flooding foe parole board with petitions.
Public response to this effort was so j-'si-

;ytive that Mancino was now offering the

help of liis organization wherever it alas
eded to "keep Kkillers, rapists and child
olesters off che streets." Louise called

—Mancino, and he advised her to forget let-

ters and circulate petitions instead, con-

_ cencrating on big numbers. “He tqld me

w that the,courts and politicians will to
liscen fyou gee enough people,” says

y..Louise.

~ Along with her daughter, Linda, and

i
v that.

A

three close friends, Louise set out to do just
'l don't think 1 went to bed for a
week," she sjvs. "l called everywhere |

V. knew groups would be coming together—

&/ churches,

y

r

~

wth > =

~N T s

beauty shops, dubs, shopping
malls— and people who took petitions kept
coming back for more. 1 also called on
every pubbc official 1could thin); of whose
support would help our campaign, Within
five days, we had 10,000 signatures."
That's when Louise went back 10 the
media. The local CBS station picked it up
first. Then, with Mancino's help, Louise
and Sam beld a press conference that was
covered bp virtually ever)' TV station nnd
newspap r in the rea.l-lncludlng the p.es-
tigious At the sane
cime, Lomse was going after even bigger
game. She called the Attorney General, a
half-doira st2te legislators, the Los Angel-

. es Counry Distria Attorney and the court
[v officials who would present the public's

side in the parole heanng. When her calls
weren't rrrurned, jhe kept boring in,

Y. pleading with officials who had offered

iy vertr by me thousands.

help to put.pressure on those who hadn't.
She was indefatigable, and she won con-
Before her wo

w weeks were up. Louise had collected a total

F
g

of 24,671 signatures on petitions pro-
testing tb: release of Richard Johnson.
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Then, rwo days before the deadline, the
LaCones learned from a friendly newspaper
reporter that the parole hearing had been
canceled indefinitely, ostensibly because
Johnson's attorney had gone to court to
den>*..d that his client be allowed to see
the letters protesting his parole before the
hearing took place,

Louise and Sam delivered their petitions
to the prison anyway, followed by a horde
of TV and newspaper reporters. They were
received by Carl Weaver, acting classi-
fication and parole representative. When
Louise handed him the petitions, she insis-
red on written assurance that they be no-
tified by registered lerter of the new hear-
ing date. Recalls Sam; "Weaver was really
gritting his teeth, because Louise was very
demanding."

Now there was nothing to do but wait.
Meanwhile, rwo related events happened
rather quickly. First, California voters
passed a proposition pcrmirtinc tnc fami-
lies ot victims to testin’at parole hearines.
i ne proposmon was ouiciciv testeo m the
Supreme Court, oeclareo consntutionai
ana is now a jaw in the state of California.
Second, a hearing was neia on iuchard
Johnson's petition to see the letters before
th.hearing. Many of Louise’s letter writers
were terrified at the prospect ofavindictive
killer at large who knew they had protested
his release. The court agreed, ruling John-
son could see the letters but only with
names and addresses removed. Johnson's
parole hearing was then rescheduled for
October 26, 1982.

People involved in Cathy's murder feel
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strongly that rehabilitation is nor an issue
inJohnson's case. Says Frank Salerno: "You
can't rehabilitate people who have broken
the law as often as Johnson has and who
have shown they don't want to—or
can't— live lawfully within society."”

The Question of rehabilitation is basic co
g>c concent ot paroie. nrst incrooucefl m
New York Sate In Id// bv social re-
ronners wno beiicved punishment should
at the criminal and not tne crime. Wicfue
tour decades, parole had spread to the Fed-
eral penal system and virtually ail of tire
states, providing a means for early release
of prisoners who were judged by a poliu-
cally appointed parole board ready to be
"rehijilicated."

The obvious inequities and unevenness
of che system and a hardening attitude to-
ward law-and order in the last decade have
spawned two different approaches to parole
reform. The Federal penal system has now
adopted a carefully weighted ser of specific

"guidelines to evaluate a-prisoner's parole

"score," thus removing subjective judg-
ments. At the same time, agrowing num-
ber of states, have adopted a form of deter-
minate sentencing in which punishment
foe specific crimes is fixed by statute and
the possibility of parole s much mote
severely limited. In spite Of these reforms,
however, thousands of convicted Killers art
walking che streets of America, and tft:
horror stories pile up. While the LaCorto
-awaited Johnson's parole hearing, for ex-
ample, a ld-year-old child was raped and
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.looming—ahead

murdered in their area, and the prime sus-
pect was a man with a long record of child
molesting who had just been paroled from
prison.

Tne LaCortes don't want Richard John-
son out of prison—eve:. And on October
26, 1982. in San Luis Obispo, they were
allowed to testify to that point at Johnson's
paroie hearing. The)" were also allowed to
present their petitions and argue the case
for their dead daughter directly before the
people who would decide whether or not to
free her killer. The verdict: paroie denied
to Richard Lanill Johnson.

The LaCones are pieased but warv. They
know- that under the existing law Johnson
will come up for parole again and again.
They've won this one, but there is a seem-
ingly endless series of similar challenges
Thn- know that public
support will be harder to muster os time
goes on. But that doesn't moderate rheir
determination.

"1 feel so angry,” says Louise, "to have
had to go through that first parole hearing.
And vet 1know in a few years we'll have to
go through it all again. We'll be waiting—
and watching. I'll fight his parole as long
as | have breath in me.

"If 1 could do anything to make up for
Cathy's death, it would be to make our
country a better place by fighting for
changes that need to be made in our laws
and our parole system. If what we've done
can help bring that about, it almost makes
the pain worthwhile." ]
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Killing criminals is
no solution

To the Editor:

Iam unconditionally
opposed to the reinstitution
of the death penalty in
Alaska. A close look at
homicide rates at different
periods of our countrys
history demonstrates no
correlation between the
number of homicides and the
p ractice of capital
punishment. The recent
increase in the U.S homicide <
rate from 4.7/100,000 in 1960
tc the current 9.8/100,000
cannot be reversed or even
slowed by the enactment of
death penalty statutes on a
state or federal lewel. People
who commit murder do not
stop to fully weigh the
consequences of their acts
and, therefore, will nr be
deterred by the threat of
state-sponsored murder .

In most respects, the U.S.
isd shining example in the
wor Id of consideration for
civil liberties and
fundamental human rights. In
the industrialized world only
Japan, South Africa, the
Soviet Union and the United
States still practise capital
punishment. Reinstitution of
the death penalty in the U.S.
diminishes our credibility in
our efforts to promote
""liberty and justice for a)™
wor ldwide. Lets not be
hypocrites. Instead of capital
punishment we should
concentrate on determining
and then eliminating the
causes for violent crimes.
Killing individual criminals

is not the answer .
— Judy Zimicki

Murder any way
you slice it

Dear Sir:
Charles Meach was
convicted of an unpardonable

crime: murder Let"s hope the
state does not react by
implementing murder as a
legislative policy. Capital
punishment isnot a deterrent.
Its institutionalized murder .
— SaraJuaay

Don*ttum justice
system into circus

In Texas within the past
four months, acrowd
gathered outside the
Huntsville Prison for the
midnight execution of a
convicted murderer.
Anticipating a possible
reprieve, certain supporters
of the execution shouted
encouragement with pep
rally-style slogans. Vendors
sold hot dogs. There was no
reprieve and the convicted
killer was executed.

Another man. tried on the
same charge as the man who
was executed, was convicted
and received 40 years in jail.
It was never proven which
man pulled the trigger. One
was executed, and one . ..
paroled in a few years?

More recently, Andy
Barefoot was granted a stay
of execution just hours before
he was to die. Since then a
key witness has recanted her
testimony and Barefoot will
likely receive a new trial.

These cases present the
death penalty in action; a
definite, irrevocable
punishment administered by
an imperfect and inequitable
system.

That some criminals
deserve to die, 1 would not
argue. That we can 1 j perfect
In our justice, 1 would argue.

As much as anyone, lwish
such criminals removed from
society. Iwant them locked
away forever. And deep
down, Iknow that ifit
happened to me and mine, 1°d
want to kill. However, justice
iswhat we attempt with our
laws. We seek equity, faimess
and we seek to establish
standards of morality, rather

than succumb to base * J
emotion. «

Inequity, uncertainty,
circuses, finality — the price .
exacted by the death penalty. *
Perfection of judgment is
demanded, yet impossible to
achieve.

The Alaska Legislature is
now considering legislation
that would establish the
death penalty in this state.

Tell them no.

— Roger Miller

*

=

Death sentence s
do protect society

Contrary to belief, the
death penalty has always
been in effect in Alaska.

<Criminals and murdereni
have been sentencing innocent
people to death (without a
trial) regularly. There isno
reason why our society shouhj
feed and house a convicted -
murderer, (such as Meach) for
the rest of his life.

It ismy Firm belief that
even Meach would have
gotten off with a slap on the
wrist ifthe public hadn
been so outraged by his acts..
A person, quite often,
murders someone, gets a light
sentence, then gets out on
parole early, and the people ,
who testified against him live
a life of fear because the
murderer may retaliate
against them.

Is itany wonder our good *
citizens try not to get
involved?

The death penalty may rot,
(although I think itwill) deter
anyone from committing his .
first murder but, he sure as
hell won®t commit a second?

It is time we quit coddling
criminals with jail time, with"
TV and game rooms, etc. nnd ™
make them pay according to
their crime.

Yes, by all means, the
death penalty should be
reinstated.

— Den Rule



Death penalty
is no bargain

A common argument made
in support of the proposed
reinstatement of the death
penalty is that the state and
its taxpayers should not have
to bear the cost of supporting
for life those who have
committed murder or other
heinous crimes. Yet ifthe
experience of other states
holds true for Alaska, the cost
of the c;ath penalty to this
state’ citizens would be far
greater than the present
system of incarceration.

The reason for this is the
extraordinarily high legal
cost associated with the death
penalty. Protracted appeals to
the Court of Appeals, the
Supreme Court and federal
courts, including motions for
stays of executions, and
various emergency motions;
probable appointment of two
attorneys at state expense for
defendants in capital cases
and challenges to the
constitutionality of the
statute itself ensure that
tremendous expense will be
borne by all Alaskans. Even
though a prisoner sentenced
to life imprisonment may be
housed at state expense for
decades, comparison of
overall costs suggests it
would be more economical to
continue with thepresent
system.

Numerous compelling non-
economic arguments against
the death penalty can be
made. For those conceived
primarily with the economics
of capital punishment, its
high time to face the fact that
the death penalty isno
“bargain.”

— Lewis Gordon

i
Let’s not condone
murder by state

A common argument for
reinstitution of the death
penalty is that others will be
deterred from committing
these horrible crimes once the
criminals are executed. The
studies on deterrence have
proven nothing conclusively.
It can be argued though, that
most murders are committed
impulsively, not ina
premeditated manner, and
that the death penalty would
not deter these people.

Furthermore, I disagree
with the state issuing a death
sentence; as if the state
carrying out the act made it
Justified. Murder is just tHt,,
no matter who commits it

The recent introduction of
lethal injections to carry out
murder is by no means more
humane or has it been proven
painless. How can taking
another personts life be
considered painless or
humane? Some doctors have
stated their opposition to the
use of medical practices to
carry cut a death sentence
since their purpose (the
doctors and their practices) is
to heal people and preserve
life.

Finally, in debating this
issue both sides should
remember the victim and the
family and that neither are
served by revenge. To serve a
long sentence, a possible life
sentence, and pay with the
loss of freedom isa much
more just and fitting
punishment.

— John Loin

Life isa basic
human right

There can be no
Justification for the vnolatlon
of the most fundamental of
human rights — life. There
can be no justification even if
a murder can be proven.
Governments do not have the
right to violate human rights
regardless of the violations
by the individuals; by doing
so governments give tacit
approval FOR the violat ion
of human rights. Human
rights are fundamental and
therefore universal. There can
be no exceptions made or we
are all in danger.

— Kimberly McGee

Executions
actually cost more

Just a thought on the
Death Penalty issue. There
are some people who believe
it ischeaper to kill someone
than it isto maintain them in
a prison. According to the
New York State Defender”s
Association, it isestimated to
cost $1.5 million to prosecute
a capital punishment case
(1982 estimate), before any
appeal was filed. We all know
how many appeals can be
filed. In comparison a year in
prison in Alaska averages
$21,500. You don"t need to be
a mathematical wizard to see
where the “bargain" really

— George Shed|ock Jr
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. What Is your view
of the death penalty’

Too much talk
about mercy -

The death penalty shouild
not be taken ligtly. But
what of the victims? Were

they shown mercy? Did they .|

die a painless death? What
the animals that kill
children? In some cases, even
here in Anchorage, the
method of murder isenough
tomake you sick. There are
those that say life sentences
are excessive. Come on.
Enough isenough. Mercy? I

Eye for eye makes,

a ot of sense

There are reasons other
*loan a deterrent to crime
* (which the death penalty
lapparently is not) for re-
instituting the death penalty.
DWhen aperson is
rdered or rendered a

of hasket case by torture,

muti lation, etc., society has
lost the beneficial services of

g

Ihat person, to say nothing of.

the suffering and deprivation
pf family and friends. To
ixecute the person and/or
sersons responsible for this
oss woulld be a very effective

think not. Let the punishment j”y of ensuring that those

it .he crime.

particular individuals would

Richard m A/idelOtever cause such a loss
N-r0aln.

Executions
%]&7 degrade society
A d

The reintroduction of the
death penalty would be a step
backwards for Alaska. These
industrialized countries have
abolished capital punishment
aecause it degrades the
humanity of society without
contributing to crime
prevention. The homicide
rates in the abolitionist
countries are often much

2) Not only has the
criminal removed a
productive individual from
contributing to society but
the criminal, iIf imprisoned
rather than executed, costs
society even more than the
initial loss in terms of sheer
upkeep in prison. Itisa valid

-guestion to ask whether in
point of fact that money could
be used for a more productive
purpose. Terhaps some of it
could be used to compensate
;the victims family; some
could be used in social

lower than in the United
States..How many Alaskans
would feel any safer in New
York, IHlinois or Florida
where the death penalty
exists. The effect of the death
penalty has often been to
discourage juries from
conv cting the accused of
murder. Thus, instead of
creating a real deterrent, the
penalty can result in more
acquitals. Given the
weaknesses of the deterranee
argument, the death penalty
must be considered blood
revenge. This state shoulci not
degrade rt=elf by taking a
person”s life in revenge.

— Bruce Al. London

,programs to aid elderly or
economical ly disadvantaged
;families. Especially now,
,given the recession, such
social help programs are
"greatly underfunded. What
,better use to put money than
for something positive, rather
than maintaining a social
drain by supporting a
scriminal.

3) Regardless of whether
the crime was perpetrated by
a sane or an insane
individual, the effect is the

same: the loss of the
beneficial contribution of the
victim. The perpetrator isa
negative contributor, not onl;
removing a beneficial
contributor but causing other
negative effects, such as
social stress, diversion of
funds for upkeep of the
criminal instead of using the
money for social good, etc.
Thus, sanity or insanity ]
should have no bearing on the
use of the death penalty in
any particular case. The crimi
has been committed, period;
society has suffered an
irreplaceable loss and there is
little logic in throwing good !
money after bad.

I realize that there isthe V
danger of executing an
innocent person. However,
innocent people can be
convicted and mined just as
effectively now under our
current judicial system. The
point is that society has to
balance the cost of criminal
maintenance versus execution
and use of maintenance funds
for other more generally
beneficial social causes.

The Biblical axiom of an
""eye for an eye and tooth for
a tooth” may had greater
social benefit than we have
given tcredit for.

- Margaret Archev”

Don *ttamish
image of U.S.

The United States has a
substantial position as a

world "leader. Major element
of our life from our art to ou
government are exported to
other countries. We set
standards for other countries
to follow ifthey are to
receive our aid and/or
favorable diplomatic
treatment. In taking this Kkin
of leadership in the world it
is important that the U.S se
an example in the area of tht
death penalty. While some o:
us may see substantial
differences in the way a U.S
court metes out the death
penalty and the way a
particular dictator, for
example, dispatches that
Judgment, that perception of
difference is unlikely to be
clear to those without an

1 intimate knowledge of our

system. To effectively
influence those in power in
various countries with poor
human rights records it is
important that we set
irreproachable standards fo
ourselves. We must not give
those with lower human
rights standards or
irreverence for human life
any excuse to abuse their
power by using comparisons]
to the capital punishment
standards of the U.S. (no
matter how incorrect this
perception may be). The dea
penalty should be abolished
— Robert L. Bu



K-Anchorage, who introduced

" -Nedeath,penalty, Jtkyould only"v

e esaid.¥(i<h iim
Asked at noon* about the **taff said

debated mornings testimony, ,
< had been unanimously *L

"1 against the proposed bill, Pet- 1; reality of death,” Wagstaff

By TOM K1Z21A *Z-"M-/),3
DallyN*ws reporter —= . -
W A long line of lawyers,

academics and metehaygyran
ireto the podium of the
{ﬁir Ime Court chambers here «
"TOlay to call the stateS™pro*
posed death penalty immoral,
ineffective and, in some cases, ;
counter-productive.
Their testimony .was fol»

which <

leveled his criticism at thd

to the state Supreme Court to

"help Tefine.the legislation, "hedecide the method of execu-~
ee o | le>T>A _tion forcriminals, and Wags*

legislators werej
duckingan unpleasant issle.

Garvin guestioned the mo--
tives of,""law and order advo-f
cates who want to “get the
bastard?.” "

To that, an embattled Pet-
tyjohn responded, “What do
you wont to do with the
bastards? Change their sauls,

/right?”
/L “Thats very well summed
"You have to deal with the! "Iup,” Garvin said.

Pettyjohn finally received

tyjohrx said, “My neighbors in f Said. "You cannot wash your; some reinforcement about 3

to capital
“premeditated murder*

-

(=] ul 7 _
Several speakers referred
punishment as

and .ty

{ imposition of thedeath penal-
in other states had not”

. south Anchorage aren’there, * " -hands and _|,\Lj|t the Supremej p,m. when Tim Ewell, execu-

And I know how they feel A?-Court bécide.’\_

5vE A number of speakers Fri-!
,»~jday cited studies that found

tive director of Moral Majori-
ty, said the death penalty was
necessary to strengthen the
line between right and,wrong.
"If society offers no punish-

spoke of the chances for mak-"t “‘deterred the crime of murder. * ment for the crime, then what

ing m.stakes, Where they con - j n some cases, they argued,”

tended that long prison terms

would effectively isolate dan- jfjV/cution was credited with an f asked, i
%

lowed at the end ofjthe day, "< 9erous criminals fr_om society,
by that of the exj utive._direc-x Others who spoke "at the end

tor of Moral Majority, a half*,
dozen representatives ofea
Christian academy and sever-
al others who said a death
penalty would bring th® pow-
er of retribution and justice
toAlaska, tm \:/

The state legislature is con-
sidering several biljs that
would, for the first time since
territorial days, provide Alas-
iMjfc/ith the death penalty for
(XQAiIn aggravated muTders.

Sen. Joe Josephson, D
Anch., " ,who-chaired Friday"s
hearing of the Senate.Judi-
ciary, Committee, said at the
end of the day-that "apoll of;
Alaskans today would proba-:
bly find a majority.in favor
of the death penalty,-“But my
responsibility is do act on

information,"” he said, “and 1 .
think the public attitude

would change if they had the
opportunity to hear .the testi- ;
mony today.” -
Josephson said hewould .
vote against thedeath penal-.

il

of the day said society de- sbc weeks

manded more.

i

Citing several
murders in Alaska, Burton
Carney of Harvester Academy

said, "'l think there is a place ] steps and cited a New York 1

for retribution.”
» ""The way things are. going
enow, you’re either a killer or

a killed,” said Kenneth An- said the death penalty has 1 that
historically been used dispro- j
portionatcly against blacks ,

derson. "1Y rather be amem-
ber of a state with" capital
punishment than be on a list
of the killed." \%

The abstract idea of capital
punishment- may be able to
carry public opinion polls,
said former Attorney General

" Dana Fabe,
multiple"? “Anchorage Public Defenders

J publicity surrounding an exe-

nCrease iIn the number of
murders over the next four to

-

head of the

office, said the death penalty
would mean 12 new appeal

"translation.

is to keep people from igncr-:
ing societys wishes?" he ,
the Bibles com-
“Thou shalt not
actually a poor
The proper trans-
.said, should be

He said
mandment
kill" was

lation, he

.“Thou shalt not commit mur-

der."

A different theological in-

State estimate of the cost of a j terpretation was offered the

*capital trial and appeals at

Judiciary Committee by the

$1.8 million. Fabe and others = Itev. Steven Moore, who said

and Native Americans and in

\J; particular against murderers #®

whose victims were white.
There would be a "serious

impact on race relations ... if

the first person out of the

John Havelock, but he pre-v chute that you’e going to

dicted public opinion would
reverse itelf if the bill were
passed and the state actually

executed somebody.”™ ..

I, -

execute IS an Eskimo,' said

Havelock, who is now direc-

tor of legal studies for the
i.iiUnhversity of Alaska.

W Methodist minister John
Garvin said he feared the
state would ""sweep the prob-
lems under the rug” by pass-
ing a clath penalty when
"'sociul restoration and pre-

capital punishment
would increase the cycle of
violence in society by teach- /
"that the answer to viog *

- Vi

ing



lence 1is violence."™ Said
Moore: "Law 1is a teacher of
the values of society as, well.
as the protector of values.

The Senate bill says, a"jury

;. A tence to the judge.

cojto

A similar bill In the state
House would leave the bal-

ancing decision on the sen-,

Several
who testified Friday ocriti-

could apply the death penaltyl cized separating the jury pro-

ifa defendant: ; .
e Was, deliberately ,creel.”
and the .murder |nvolved tor-

turn nr* <hacrrmrn'f*"H Knttnrv 1L =

e Committed murder fcr
pay- &

-Was on release: for anoth-
er felony charge or conviction
that involved assault..

e Killed a law. enforcement
((‘)ﬂt‘lcer acting in the line of

uty L

e Committed murder to fur-

= ther the criminal objectives of

"an organized group of five or
more persons, -

Against these seven aggra-
vating factors, a jury would

have to balance four mltigat-
ing factors:

- The,” defendant’s, ‘conduct
was insome way forced,

ceeding for sentencing in the
- -genate version, which would
;allow hearsay and other evi-
] . a

anents of the death penalty,

"Four people might be alive
today if he had earlier been
found guilty of murder in the
first degree and executed,™
said Ewell.

. Opponents of the bill said
e parole would
have been jJust as effective in
Setting Meach out of the way,
an<g pom ¥d 03t that Meach
~ad not ona 0J *or the
first murder because of a suc-
cessful insanity plea,
, Pettyjohn observed that
the state had since toughened
its Insanity statute. But attor-

<A young/.defendant"was.v ney John Murtagh said that

influenced by an older person.
" 1l-The defendant *was seri-
. ously provoked by the victim.

under the capital punishment
proposal and the new guilty-
but-mentally ill law, "‘society



omven K-jroic myuijj uxy can DCfound 1,WJU loci
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Washington — The Supreme
Court is considering a case that
may yield a lifp-and-death time-
table for some 1,20 condemned
murderers nationwide.

The justices are expected to
use a Texas case argued before”
them today to decide, by July,
how federal appeals courts
should handle emergency
appeals from death row.

At isste Is what standard
those 12 appeals courts should
use in deciding whether to post-
pone the execution of a death
row inmate who has filed a new
appeal with them.

The 5th U.S. Circauit Court of
Appeals, based InNew Orleans,,
has adopted a policy of denying
postponement. requests unless
the death row Inmate can show
the underlying appeal likely will
be successful .

Other appeals courts use a
much less demanding standard,
granting execution delays if the
underlying appeal is not frivo-
las. -

-The standard the Supreme
Court selects, could result in
months, even years, of added
court proceedings and execution
delays.

Also at issue in the case of
Thomas Barefoot, sentenced to
die by lethal injection for the 1978
murder of a Texas police officer,
is whether psychiatrists should
be allowed to testify about a con-
victed murderers "future dung-
erousness."

Juries now hear such testi-
mony in choosing between the
death penalty or life in prison as
an appropriate punishment.

Barefoot was to die last Jan.
5, but less than 12 hours before
his scheduled execution the Su-
preme Court ordered that he be
kept alive and that his emer-
gency appeal be made a test
case.

Barefoot was convicted of the
Aug. 7, 1978 shooting death of
Carl Levin, a Harker Heights,
Texas, police officer who had
been investigating a night club
fire.

A New lberia, lLa., native,
Barefoot was then a fugitive

< INI[* N (A1(0"*-3

court to

M™ »* —

review
y

appeals

wanted inNew Mexico on crimi-
nal charges. Prosecutors said he
shot Levin in the head at close
range toavoid arrest

Barefoot’s case attracted con-
siderable unsolicited advice for
thehighcourt. *

The Legal Defense Fund, a
civil rights group active in repre-
senting death row inmates, and
the American Bar Association,”
the nations larges! organization
of lawehs, opposed the 5th cir-

; ‘auit courts standard. [ ]

2'A stay should be granted un-
less it can be determined on the
face of the available documents
that the inmate s claims are friv-
olous,” ABA President Morris
Harrell argued.

But the conservative Washing-
ton Legal Foundation urged the
Justices 1o uphold the 5th circuit
court’smore stringent standard.

"The instant case offers a pri-
mary illustration of the problems
(of delay) "which currently
plague the administration of cap-
ial punishment . . . and under-
mine public confidence in the
criminal justice system,™ the
foundation™s lawyerssaid. s

The American Psychiatric As-
sociation urged the justices to
ban psychological testimony on
future dangerousness.

Use of such testimony "'is con-
stitutiorally invalid because It
undermines the reliability of the
fact-finding process,” the associ-
ation contended.

""Because the prejudicial im-
pact of such assertedJy Tedical’
testimony far outweighs its
value, it should be barred alto-
gether in capital cases,” the as-
sociation said.

It added: "At the minimum,
psychiatrists should not be al-
lowed to offer medical opinions
concerning the likelihood of long-
term future dangerousness un-
less they have conducted an In-
depth psychiatric examination of
the defendant.”

tharefoots jury, in determin-
ing his punishment, heard from
psychiatrists who had not exam-
ined him but were asked hy-
pothetical guestions about his fu-
ture danger to scciety.



