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JUDGE HORNADAY RESIDES AND HOLDS COURT IN THE SMALL CITY OF
HOMER, THE VOTE WAS 6000 TO 3000 IN FAVOR--AN IMPRESSIVE VOTE.

NOW 1T HAPPENS THAT JUDGE HORNADAY HANDS OUT TOUGH SENTENCES
TO THOSE CONK/CTED OF DRUNK DRIVING. SO QUITE NATURALLY, THE
TRANSGRESSOR AND HIS LAWYER,QUITE LOGICALLY AND WITHOUT HAVING
TO GIVE A REASON, PEREMPTORILY CHALLENGED JUDGE HORNADAY ASKING
THAT* THE CASE BE HEARD BEFORE ANOTHER JUDGE SINCE, OF COURSE,
THE SENTENCE MADE ANY MORE SEVERE AND MIGHT
QUITE POSSIBLY BE LIGHTER. ANY GOOD LAWYER WHO DOES THIS IS
QUITE WITHIN HIS RIGHTS, SINCE IT HIS DUTY TO OBTAIN FOR HIS
CLIENT THE LIGHTEST POSSIBLE SENTENCE. IN OTHER WORDS, THE
LAWYER IS NOT AT FAULT, THE LAW 1S, AND THAT IS WHY I ASK YOU
AND YOUR COMMITTEE TO REMEDY THIS DEFECT BY FAVORABLY PASSING
OUT HB 79.

NOW, 1IN A STATEMENT AT A HEARING REGARDING JUDGE HORNADAY
HELD IN HOMER ON JANUARY 5, 1983, SUP. COURT JUDGE MARK ROWLAND
TESTIFIED THAT JUDGE HORNADAY WAS PEREMPTORILY CHALLENGED IN
ABOUT 80% OF THE CASES COMING BEFORE HIM, ONLY A SMALL PERCENTAGE
OF WHICH HAD TO DO WITH DRUNKEN DRIVING. IN OTHIR WORDS, BY
ACCIDENT OR DESIGN, MOST OF THE LAWYERS ON THE KENAI PENINSULA
INDULGED IN A VENDETTA AGAINST JUDGE HORNADAY PEREMPTORILY
DISQUALIFYING HIM. IN EFFECT, THESE LAWYERS SAID, "OKAY, SO
YOU ARE GOING TO HAND OUT MAXIMUM SENTENCES AGAINST CUT DRUNK
DRIVING CLIENTS. THEREFORE, WE WILL PEREMPTORILY DISQUALIFY
YOU FOR ALL OUR CASES.™ OF COURSE, THIS LEFT JUDGE HORNADAY

WITH LITTLE TO DO AND MADE IT NECESSARY FOR SUP. COURT JUDGE



«

MARK ROWLAND TO DISPATCH A JUDGE FROM ANCHORAGE AT NEEDLESS
EXPENSE TO HOMER TO HEAR JUDGE HORNADAY*®"S CASES. AND SINCE
HORNADAY HAS BEEN RENDERED INEFFECTIVE, ROWLAND HAS TRANSFERRED
HIM TO MeHORAGE AS OF JUNE 1, THUS QUITE LEGA? LY TRANSGRESSING
THE WILL OF THE PEOPLE OF THE KENAI PENINSULA. JUDGE ROWLAND

IS NOT WRONG; THE LAWYERS ARE NOT WRONG; THE LAW IS WRONG AND

HB 79 RECTIFIES THE SITUATION.

IN ANCHORAGE, PEREMPTORY DISQUALIFICATION OF JUDGE HORNADAY
WOULD COST NOTHING SINCE.THERE ARE SEVERAL JUDGES OF JUDGE HORNADAY®S
RANK AVAILABLE.

THEREFORE, IT SEEMS THAT PEREMPTORY CHALLENGE OF A JUDGE
WITHOUT CAUSE SHOULD BE STRICKEN FROM THE BOOKS SINCE IT SERVES
LAWYERS AND TRANSGRESSORS AND NOT THE ADMINISTRATION OF JUSTICE.
REM ACU TETIGISTI.

IF, MR. CHAIRMAN, THIS 13TH STATE LEGISLATURE PROMPTLY
PASSES OUT HB 79 WHICH WOULD ELIMINATE PEREMPTORY DISQUALIFICATION
WITHOUT CAUSE, THE PEOPLE OF THE KENAI PENINSULA WILL KEEP THE
JUDGE WHOSE ACTIONS THEY APPLAUDED BY VOTING FOR HIS RETENTION
2 T0 1.

PA%%%SE OF THIS MEASURE WILL ALSO PREVENT THIS FROM ZOCCURRING
IN OTHERA"JUDGE JURISDICTIONS WHERE, FOR FRIVOLOUS REASONS OR NO
REASON AT ALL, A JUDGE MAY BE PEREMPTORILY DISQUALIFIED. THE
JUDGES ARE NOT WRONG, THE LAWYERS ARE NOT WRONG, THE PEOPLE ARE
NOT WRONG--THE LAW IS WRONG. LET US REPEAL IT BY PASSING HB 79.

I THANK YOU, MR. CHAIRMAN.



Anchorage. Alaska 99509
248-) 515

Representative Charlie Bussell

Alaska State Legislature
house of Representatives

February 28, 1983

Wayne Anthony Ross
360 "K' Street, Suite 240
Anchorage, Alaska 99501

RE: HB 79, Legislation Pertaining to Peremptory
Disqualification

Dear Mr. Ross:

Thank you for taking the time to author and forward to
the Committee the letter setting out your feelings with
regard to HB 79. This letter, along with a great deal of
orher 1nofrmation, was considered by the Committee before
making its findings and reporting the bill out without
amendment or change.

On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as it passed the House. At the
close of the floor action for the day on HB 79, Representa-
tive Fritz gave notice of reconsideration of his vote which
carries the bill to the next legislative day for another
vote 1T brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so It has passed the House as shown in the Journal for
the thirty-eighth day.

Thank you again for taking the time to become involved
with the legislative process.

f
Regards,

I W N n
gepresentatlve Charlie Bussell
Chairman Committee on Judiciary
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February 10, 1983

Representative Charlie Bussell
Chairman House Judiciary Committee
Pouch V, Capitol Building

Juneau, Alaska 99801

Re: House Bill No. 79
"An Act repealing peremptory disqualification of a judge
and changing Rule 10(c) and Rule 25(d), Rules of Criminal
Procedure and Rule *"7?(c) , Rules of Civil Procedure; and
providing for an effective date.”

Dear Representative Bussell:

This letter i1s to express our strong opposition to
House Bill No. 79.

It was clearly apparent from the testimony of Repre-
sentative Fritz in support of his bill, that this bill 1is
tailored for only a few judges and primarily Judge Hornaday of
Homer. The bill simply is i1napplicable to the majority of the
judges on the bench today.

The attorney handling the case is iIn the best position
to gauge his rapport with a judge Lnsed upon the judge®s past
actions. A peremptory challenge allows a change of a judge with-
out antagonizing or embarrassing a judge. There is no need to
state your reason for the peremptory challenge. If there 1iIs a
valid reason for a change of judge, and an attorney had to state
his reasons, it would certainly destroy that attorney®s rapport
with that judge for any future cases iIn front of him. Judges
are only human too.

A judge being only human, can easily be biased iIn one
area of the law. If a fair trial is to be guaranteed, the attor-
ney and his client should have the right tc a change of judge
when appearing in front of him iIn that area of the law. It 1is



Representative Charlie Bussell
February 10, 1983
Page 2

apparent in this state as iIn all other states that jurors can

be challenged for cause and iIn fact may be excused without cause.

Why cannot we have the right to change one judge as well?

Apart from a judge®"s actual bias on issues of law,
there are times when attorneys do suffer from personality con-
flicts with a judge. For this reason, the attorney should be
allowed to preempt the judge and not make the client sujfer.

The system has worked well in the past, and now only
in the one judge area is i1t having a problem. In essence the
baby should not be thrown out with the bath water for that one
problem. We are certain that there are other ways of resolving
the problem rather than repealing Alaska Statute 22.20.022.

We urge you to defeat House Bill 79.

Sincerely,



Pouch V
Juneau. Alaska 9981 1 Chairman
465-4990 House judiciary Committee

Member

P.0. BOX 4-1325 House Resources Committee
Anchorage. Alaska 99509

248-1515

Representative Charlie Bussell

Alaska State Legislature
House of Representatives

February 28, 1983

Wayne Anthony Ross
360 "K' Street, Suite 240
Anchorage, Alaska 99501

RE: HB 79, Legislation Pertaining to Peremptory
Disqualification

Dear Mr. Ross:

Thank you for taking the time to author and forward to
the Committee the letter setting out your feelings with
regard to HB 79. This letter, along with a great deal of
other inofrmation, was considered by the Committee before
making its ~indings and reporting the bill out without
amendment or change.

On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as It passed the House. At the
close of the floor action for the day on HB 79, Representa-
tive Fritz grve notice of reconsideration of his vote which
carries the till to the next legislative day for another
vote 1T brought up at that time.

On the next legislative day, HB 79 was not again brought
up, So it has passed the House as shown > the Journal for
the thirty-eighth day.

Thank you again for taking the time 1 become involved
with the legislative process.

Regards,
Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn






POUCH V

Juneau. Alaska 99B1 1 Chéirman .
4165-4990 House Judiciary Committee

Member
P.0. BOX 4-1325 house Resources Committee
Anchorage. Alaska 99509

248-1515
Rfc-resentative Charlie Bu«ell

Alaska State Legislature
House of Representatives

February 21, 1983

Mr . Mark Andrews
P. 0. Box No. 521
Bethel, Alaska 99559

SUBJECT: House Bill 79, Pre-emptory Disqualification
Dear Mr. Andrews:

Thank you for taking the time to write expressing your
thoughts on alternative proposals to improve HB 79.

After a great deal of deliberation on the bill and
having taken several hours of teleconference, the Committee
moved the bill out favoring its passage as wr-itten. It will
require a 2/3"s vote as 1t deals with a court rule and 1
believe 1t is scheduled for floor action some time this
week .

Thank you again for becoming a part of the legislative
process.

Regards

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn



P.O. Box 521
Bethel, Alaska 99559
February 15, 1983

Representative Charlie Bussell
State Capitol

Pouch V

Juneau, Alaska 99811

Dear Rep.. Bussell; N

These are my comments concerning House Bill No. 79,
which would repeal peremptory disqualifications of judges.

I listened to all of the testimony on January 31, and
to much of the testimony on February 3. Without going iInto
the pros and cons again, 1 believe that the alternative
proposal for temporary reassignments should be adopted.
Specifically, | believe that there should be a limit on the
first reassignment to 90 days. This temporary reassignment
would provide a "cooling off" period for all parties involved.
The costs to the judicial system would be reduced by temporarily
halting the continual reshuffling of judges, and relations
between bench and bar would have the opportunity to improve.

IT the peremptory disqualifications continued with the
same frequency after this first reassignment, then the
solution to the problem would be left to the discretion of
the chief judge of the district, including the possibility
of permanent reassignment.

I believe that a second alternative, that of limiting
peremptory challenges to multijudge courts, 1Is unconstitutional.

The Homer incident has illuminated a part of a larger
problem with the practice of peremptory disqualifications.
Perhaps the House Judiciary Committee could vote to provide
funding to the Alaska Court System for a study of (1) the
dollar costs of the present practice, specifically focusing
on the differences between single judge and multijudge
courts, and (@ the effects of the current practice on
sentencing.

Thank you for your kind attention.

Very truly yours,
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TO; House Bill No. 79

/
Page 1, line 6, fTallowing "An Act" delete ™repealing”."and insert “relating

*

to”

Page 1, line 11, following "AS 22.20.022" delete "is repealed.”™ and iInsert
"(a) 1s amended to read.
Sec. 22.20.022. PEREMPTORY DISQUALIFICATION OF A SUPERIOR OR
DISTRICT COURT JUDGE. @ IT a party [OR A PARTY®"S ATTORNEY) 1n a
district.court action or a superior court action, civil or criminal,
files an affidavit alleging under oath a statement of facts and
reasons for the belief that a fair and impartial trial cannot be
obtained, the presiding district ccux™t or superior courtjudge,
respectively, shall at once, and without requiring proof, assign the
action to another judge of the appropriate court in that district, or
ifT “here i1s none, the chief justice of the supreme court shall assign
a judge, for the hearing or trial of the action. The affidavit shall
contain a statement that i1t i1s made in good faith and not  for the
purpose of delay.
* Sec. 2. AS 22.20.022(d) 1i#s ar.".uded to read:
@ A party [OR A PARTY"S ATTORNEY] nay not TfTilemorethan one

affidavit under this section In an action and no wore than two affida-

vits In an action." .
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MSG 83-00006057 PRTY 1 02/03/93 1-,:00:44 0011
FROM: FLORENCE INCJORR{% TO: TIM/JUNEAU

TARGET: LJHL SUBJ: "CW-tJUD ON HB 79 2/3/83

QUNI t 2

PARTICIPANT WHO WOULD LIKE TO TESTIFY

IS

HAROLD CURRAN

BOX 69

BARROW, AK

852-2611



M F& M F tH 14;09t3f JNuTIfc LAO8 in= 0669 QUT= 00
TARGET: LJH1 SUBJ: H JUDICIARY T/C, 2/3

OMNI 33

TO TESTIFY:

8. TERESA CARNS, AK JUDICAL COUNCIL, 1031 W. 4TH,SUITE5301, ANC*, 279-2526

WE HAVE 5 PEOPLE TO TESTIFY WHO WERE ALSO AT MONDAY®S H. JUDICIARY T/C-...

ERIC SANDERS
RON DRATHMAN
HENRY CAMAROT
MICHAEL SCHNEIDER
JOHN LOHFF
THANKS FOR YOUR HELP......



MSG 83-00006055 /RTX 1 02/03/83 14:00:33 ORIG: LAOS IN= 0008

FROM: BARBARA IN (ANC/ TO: JNU T/C
TARGET: LJH1 SUBJ"~*"fL JUDICIARY T/C, 2/3

OMNI £2

TO TESTIFY:
7. JOHN B. LOHFF, 308 G ST.,£303, ANCHORAGE 99501 276-8514

TO OBSERVE:
5. ELIZABETH MICHERSQN, 1024 W. 6TH, ANCHORAGE, 99501 274-1426

6. STEPHEN J. VAN GROOR, 308 G ST.,£303, At "HQRAGE, 276-8514

OUT =0010



0016
02/63/83 14:29t§2 00,1 OUT=

TARGET: LJH1 SUBJr-H7 JUDICIARY T/C, 2/3

OMNI £4
TO TESTIFY

9. PHILLIP WEIDER, 444 H STREET, ANCHORAGE 276-7000



MSG ORIG: LVOO IN= 0003 OUT= 0014

FROM: PA : JNO T/C
TARGET: HB79,HOUSE JUDICIARNY/PRE-EMPTION
PARTICIPANT... , Xt,

3"K>

1.>WiLLIAM BIXBY, BOX 1229, VALDEZ 99686 835-4775 ATTORNEY;COWAN, GILLESPIE
& JEFFERSON
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MSG 83-00006034 F*RTY 1 02/03/83 i3:35: 18 ORIG: LAOS8 IN= 0005 OUT= 0006
FROM: CANDY/ANCHORAGE TO: GAIL
TARGET: LJH1 SUBJ: ###* HOUSE JUDICIARY T/C 2/3 ******

HAVE BEEN ASKED TO ALERT YOU THAT KBBI RADIO/HOMER WILL BE TAPING
JUDGE HORNADAY *

ALSO, BARBARA WANTED ME TO MAKE SURE THAT YOU HAD RECIEVED HER OMNI
EARLIER ABOUT HENRY CAMAROT®S TIME CONSTRAINT. HE MADE THIS REQUEST A
DAY OR TWO AGO, AND IF AT ALL POSSIBLE WOULD LIKE TO SPEAK AT 12:15 AST,
2:15 PST.

THANKS



MSG 83-60006033 PRTY 1 02/03/83 13:30 =1/ ORIG: LL>d0 IN= 0003 OUT= 0004
FROM: DEE,SOLDCTNA TO: TIM/JUNEAU
TARGET: 1i_JH1 SUBJ: H. JuD. DISQUALIFICATION JUDGES 2/3/83

OMNI £ 1
PARTICIPANTS ffo - ZA

1. ALLAN BEISWENGER BOX 3519 SOLDOTNA, Alk* 2629164

E.O.M.

MSG 83-00006031 PRTY 1 02/03/83 13:30=18 ORIG: LF20 IN= 0004 GIJT= 0005
FROM: LYNDA/FBX TO: ALL.
TARGET: LJH1 SuUBJ: USE Jub T/C 2/3

FAIRBANKS HAS ONE PARTICIPANT TO TESTIFY: j- 3 ~

1. ART ROBSON, R.V.B.A., 3568 GERAGHTY ST, FBX. 99701 PH 479-6281

HE WAS ONE OF THE FOLKS WHO WAS NOT ABLE TO TESTIFY AT THE LAST HEARING AND
IS UNDER A TIME CONSTRAINT TODAY. WOouLD IT BE POSSIBLE FOR HIM TO GIVE HIS

TESTIMONY AS SOON PJS POSSIBLE? THANK YOU.



MSG 83-00006045 PRTY 1 02/03/83 13:46=30 ORIG: LFO2 IN= 0001 OUT= 0008
FROM: ANNIE IN FAIRBANKS TO: JUNEAU T/C

TARGET: LJH1 SUBJ: JUDICIARY T/C 2/3/83

HERE TO TESTIFY IN FAIRBANKS:

JUDGE HUGH H. CONNELLY, 604 BARNETTE, ROOM 341, FAIRBANKS 99701 452-9251

£f = *2> -ir&b $ 5

MSG 83-00006040 PRTY 1 02/03/33 13:48=03 ORIG: LAOS IN= 0007 QUT= 0009

FROM: BARBARA IN ANC TO: JNU T/C
TARGET: LJH1 SUBJ: H. JUDICIARY T/C, 2/3

IANCHORGE TO TESTIFY:

1* ~ERIC SANDER, 500 C STREET, ANC, 272-3538 3
2*w~ON DRATHMAN, 444 H ST*, ANC 276-7000 3 ~ 5 iC *
3* MICHAEL, SCHNEIDER, 880 N ST*,#200, ANC, 99501 277-4551

YAV’\Ly_)

4. HENRY CAMAROT, 310 K STREET, SUITE 500, ANC 276-6363 Z11 3 TE£D

5. MARYANNE E. FOLEY, 227 E* 12TH AVE.,,*2, ANC 274-2890
6 . JULIE SIMON, 3812 SPENARD RD., ANC., 276-3125

TO OBSERVE-

1* PETER MYSING, 44 H STREET, ANC., 276-700

2. U. JOHN LOIN , 253i NORTHRUP PLACE , ANC., 277-4194

3* JEFF BERLINER, ANCHORAGE TIMES, 820 W. 4TH, ANC., 278-5622

4. ELAINE ANDREW, 2131 BELAIR, ANC 272-7709 5% 5V



FROM?3GMLe6°23 PRTY 1 02/03/83 <3:23:45 ORIG: LJO03 IN- 0001 OuUT- 0002

TARGET: LJH1 SUBJ: TEST T° : TEST
TEST
?rSm83GA?106S27 "RTy 1 0"/O3/83 ,;5:25)'5 T “?1G: LJO3 00<« OUT- 0003

TARGET: LJH1 SUBJ: TEST 2

TEST 2



HB 2

HB 8

HB 10

HB 17

HB 38

HB 52

SSHB 58

HB 60

HIJR 1

HIJR 2

HJR 3

HOUSE JUDICIARY COMMITTEE
FIRST COMMITTEE OF REFERRAL

HEARING
DATE
An Act relating to penalties Hayes 1-25
for the use of restricted
ammunition in the commisgion fa %
of a crime.
An Act relating to judicial Grussendorf
retention elections; and
providing for an effective date.
An Act relating to imitation Abood +=2fFr
controlled substances.
An Act relating to age limits M artin 1-27
under Title 4, Alcoholic Beverages.
An Act relating to age limits MM Miller
under Title 4, Alcoholic Beverages.
An Act relating to government Rules
interests in intellectual work
products developed at the
expense of the state.
An Act requiring certain Lindauer 1-28
prisoners to serve a full Barnes
sentence.
An Act providing for Lindauer
conditional pardon.
Proposing an amendment to the Phillips 1-26
Constitution of the State of
Alaska providing that a legislator
who is convicted of a felony
forfeits legislative office.
Proposing an amendment to the Hayes 1-24

Constitution of the State of
Alaska limiting the length of
regular sessions of the legislature.

Proposing an amen ent to the Phillips
Constitution of thu State of

Alaska limiting the length of

regular sessions of the legislature.

REFERRED
TO0

Rules
1-24



HIJR 4

HJR 5

HIJR 6

HIJR 7

HJIR

HIJR

HJR

HJIR

11

12

HEARING
DATE

Relating to the ratification of MM Miller
an amendment to the Constitution

of the United States defining

Congressional representation and

voting rights for residents of

the District of Columbia.

Proposing an amendment to the Szymanski
Constitution of the State of

Alaska relating to annulment of

regulations be the legislature.

Relating to the proposal of MM Miller
Congress of an Equal Rights
Amendment.

Proposing amendments to the Uehling
Constitution of the State of Ward
Alaska relating to the election Barnes

of attorney general and to
procedures governing the election
and term for state offices to be
elected under the constitution.

Proposing an amendmentto the Flood
Constitution of the State of

Alaska relating to elections

for candidates for the offices of
governor and lieutenant governor.

Proposing an amendment to the Bussell
Constitution of the State of

Alaska relating to elections

for candidates for the offices of
governor and lieutenant governor.

Proposing an amendmentto the Lacher
Constitution of the State of

Alaska limiting the length of

regular sessions of the legislature.

Proposing and amendment to the Lacher
Constitution of the State of Tischer
Alaska relating to the terms Lindauer

of legislators.

REFERRED
TO



HEARING REFERRED

DATE TO

HB 75 An Act relating to the Pestinger

exclusionary rule; changing Furnace

Rule 37(c), Rules of Criminal Uehling

Procedure, and Rule 412, Alaska Barnes

Rules of Evidence, by Ilimiting

application of the exclusionary

rule when a good faith search only

results in technical violations of

the constitutional guarantee

against unlawful search and seizure.

An Act repealing peremptory

disqu.alificatian.ef.aS a n a Frit2

changing Rule 10(c) and Rule * , ~~7h ,myjC/ Q; J

25(d), Rules of Criminal Procedure/”" -

and Rule 42(c), Rules of Civil (\ Vv R

Procedure; and providing for an

effective date. n I+ —
HB 87 An Act prohibiting publication Eettisworth

of the identity of persons

charged with certain sexual offenses;

and changing Rule 6(1), Rules of |

Criminal Procedure. | A

HB 100 An Act relating to assaulting Lacher
a peace officer, fire fighter,
or emergency responder.

HB 104 An Act relating to compensation Clocksin
for victims of violent crimes; and
providing for an effective date.

HJR 13 Urging the United States Congress Bettisworth
to propose to the people of the
United States an amendment to
the Constitution of the United
States, or to call a convention
for the purpose of adopting the
"Liberty Amendment".

HJR 14 Proposing amendments to the Bettisworth
Constitution of the State of
Alaska providing for the ratification
of appropriations(by the qualified
voters of the state.

HCR 11 Relating to the use of petit Fritz
ji s of earphones.



HB 109

HIJR 24

HB 124

An Act relating to criminal
prosecution of minors.

Proposing an amendment to the
Constitution of the State of
Alaska relating to the rights
of states.

An Act requiring an advisory vote
by the qualified voters of the
state on amendments to the Alaska
Statehood Act.

Pestinger
Furnace

Rules

Rules

HEARING
DATE

REFERRED
TO
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OMNI *4

TO TESTIFY

9 .

MSG 83-00006055

PHILLIP UE1DER

27

444 H STREET, ANCHORAGE

/fttYyv 1 02/03/83 14 =00:33

FROM: BARBARA IN (ANC/

TARGET:

OMNIT *2

TO TESTIFY:
7 JOHN B. LOHFF,

TO OBSERVE:

5.
6 -

MSG 83-00006057

P

FROM: BARBARA IN A

TARGET: LJH1 SUBJ

OMNI £3
TO TESTIFY:

8 . TERESA CARNS,

TO: JINU

LJH1 SUBJV"H. JUDICIARY T/C, 2/3

308 G ST.,*303, ANCHORAGE

ELIZABETH MICHERSON, 1024 W. eTH,
STEPHEN J. VAN GROOR,

RTY
NCORAut
H

308 G ST.,b£303,

* 02/03/83 14:09%35

ANCHORAGE,

JUDICIARY T/C, 2/3

AK JUDICAL COUNCIL,

1031 Ww.

JNU

6-7000

ORIG: LAOS IN= 0008 OUT= 0010

T/C

99501 276-8514

99501 274-1426

ANCHORAGE, 276-8514

ORIG: LAOS IN= 0009 OUT* 001
T/C

ATH,SUITEE£3%,, ANC., 279-2526

WE HAVE 5 PEOPLE TO TESTIFY WHO WERE ALSO AT MONDAY S H. JUDICIARY T/C

ERIC SANDERS
RON DRATHMAN
HENRY CAMAROT
MICHAEL SCHNEIDER
JOHN LOHFF

THAN™*

FOR YOUR HELP



MSG 83-00006045 PRTY 1 02/03/83 13:46:30 ORIG: LFO2 IN= 0001
FROM: ANNIE IN FAIRBANKS TO: JUNEAU T/C
TARGET: LJH1 SUBJ: JUDICIARY T/C 2/3/83

HERE TO TESTIFY IN FAIRBANKS:

JUDGE HUGH H. CONNELLY, 604 BARNETTE, ROOM"341, FAIRBANKS 99701

MSG 83-00006040 PRTY 1 02/03/83 13:48:03 ORIG: LAOS8 IN= 0007

FROM: BARBARA 1IN ANC TO: JNU T/C

TARGET: LJH1 SUBJ: H. JUDICIARY T/C, 2/3

IN ANCHORGE TO TESTIFY: ~ ~

1. ERIC SANDER, 500 C STREET, ANC, 272-3538 3

2.tfJ*ON DRATHMAN, 444 HST., ANC 276-7000 3 10.s""-3 mRrten

3. MICHAEL, SCHNEIDER, 880 N ST.,*200, ANC, 99501 277-4551

4 . “HENRY CAMAROT, 310 K STREET, SUITE 500, ANC 276-6363 - 2.°/*""

5. MARYANNE E. FOLEY. 227 E. 12TH AVE.,,52, ANC 274-2890

c. JULIE SIMON, 3812 SPENARD RD., ANC., 276-3125

TO OBSERVE:

1. CETER MYSING, 444 H STREET, ANC., 276-700

2. U. JOHN LOIN , 2531 NORTHRUP PLACE , ANC., 277-4194

3. JEFF BERLINER, ANCHORAGE TIMES, 820 W. 4TH, ANC., 278-5622

4. ELAINE ANDREW, 2131 BELAIR, ANC 272-7709 32*0 dhkbBi*
MSG 83-00006060~ PRTY 1 02/03/83 14:10:44 ORIG: LVOO IN= 0003

FROM: PArTVAILJNZA TO: JNO T/C
TARGET: LAHi~SUBJ: HB79, HOUSE JUDICIARNY/PRE-EMPTION

1.>WTLLIAM BIXBY, BOX 1229, VALDEZ 99686 e35-4775 ATTORNEY ;COWAN ,

6 JEFFERSON

MSG 83-00006057 PRTY 1 02/03/83 14:00:44 ORIG: LROO IN= 0013
FROM: FLORENCE INkBARRTJEJ) TO: TIM/JUNEAU
TARGET: LJH1 SUBJ: rH> J1JD ON HB 79 2/3/83

OMNI * 2

PARTICIPANT  WHO WoOlI"I D LIKE TO TESTIFY:

HAROLD CURRAN i X V 2=nc
BO/ 69
BARROW, AK

352-2611

outf= 0008

452-7251

OLIT= 0009

ouT* 0014

GILLESPIE

0 T= 0011



MSG 83-00006033 PRTY 1 02/03/83 13:30: 14 ORIG: LLOO IN= 0003 OUT= 0004

FROM: DEE,SOLDOTNA TO TIM/JUNEAU
TARGET: LJH1 SUBJ: H. JUD. DISQUALIFICATION JUDGES 2/3/83

OMNI * 1 AV,

PARTICIPANTS /-3 ° A PN

1. ALLAN BEISMENGER BOX 3519 SOLDOTNA, AK.. 2629164

0004 OUT= 0005

MSG 83-00006031 PRTY 1 02/03/83 13:30:18 ORIG: LF20 IN

FROM: LYNDA/FBX TO: ALL
TARGET: LJH1 SUBJ: USE Jub T/C 2/3

FAIRBANKS HAS ONE PARTICIPANT TO TESTIFY: /" 3 ~ 3 8

1. ART ROBSON, R.V.B.A., 3568 GERAGHTY ST, FBX. 99701 PH 479-6281

y

HE WAS ONE OF THE FOLKS WHO WAS NOT ABLE TO TESTIFY AT THE LAST HEARING AND
IS UNDER A TIME CONSTRAINT TODAY. WOULD IT BE POSSIBLE FOR HIM TO GIVE HIS

TESTIMONY AS SOON #S POSSIBLE? THANK YOU.

=0\

MSG 83-00006034 PRTY 1 02/03/83 13:35:18 ORIG: LAOS IN* 0005 OUT= 0006
FROM: CANDY/ANCHORAGE TO: GAIL
TARGET: LJH1 SUBJ: ***** HQOUSE JUDICIARY T/C 2/3 ****x*xx*

HAVE BEEN ASKED TO ALERT YOU THAT KBE*I RADI"O0/HOMER WILL BE TAPING
JUDGE HORNADAY.

ALSO, BARBARA WANTED ME TO MAKE SURE THAT YOU HAD RECIEVED HER OMNI

EARLIER ABOUT HENRY CAMAROT"®S TIME CONSTRAINT. HE MADE THIS REQUEST A
DAY OR TWO AGO, AND IF AT ALL POSSIBLE WOULD LIKE TO SPEAK AT 12:15 AST,

2:15 PST.

THANKS
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HERE TO OBSERVE j_

MICHAEL J_.. .JEEFE&L _
SUPERIOR COURT JUDGE
BOX 270

BARROW, ALASKA 99 723

852-4800

» 83-000049A5-0.PRTY 1 01/31/83 13:23:51 ORIG: L.FO2 IN* 0002 OUT* 0003
JM: DEBBIE(F|y~ TO: TIM/JUNO
%"GET: LJH1 SIJBJ: HB 79 T/C

SERVER:
DGE STEPHEN R..CLINE, BOX 73454, FAIRBANKS, AK 452-9249

ARE E>PECTIiik >rf-~-4rrn~f-fil NOON .0<00Q
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TO: JNU

e LJ/V ~UBJ: HOUSE JUDICIARY TC

*"S PARTICIPANTS ARE:
-hr~:;cR;/c-ss— 57r
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g-7.or A "if'.ocri PRTY 1 0i/3i/8% 13:34:04 ORIG: 1J..GO IN* 000c- OUi- 000 .
~~i'\i!v.::.pot"na' ic; juneau t/c
ET i.SuUBJ- ON GOING T/C 1/31/83 11'30 AM AST

CiiAPPELL ANCH* DAILY NEWS BOX 4196 KENAIl, AK* 283-3094

M.

§3~00004950Q- PRTY*“1" 0<<3?783 13:30:41 ORIG : L1100 JN* 0005 OUT* 0006
: DOROTHY ™I DILLINGHAM , TO: JUNEAU TC

ET : LJH1 SUBJs-PART-f€ TPATIt

VE ONE OBSERVER AT THE PRESENT TIME, AND AM EXPECTING ONE MORE POSSIBLY.

ETEft ASHMAN” ALASKA ..pOURJ .SY IJ"Eh , £i0X 20*, DILLINGHAM, ALASKi
C!ife-HCHJE®" NUMBER"1s 842-52-:5

w f M J V * >'03 183 ,4:2813F auE-Hien* [ 0%,07 0OUF=00"3
T LJiri ~2uBj': "i1/31/ H. Jup |I/C -

:LRVE 1SJ? ITKA "m)
6GiTF SMANBEtir TRIAL COURTS AT SITKA. BOX 910, SITKA. AK VV33S,
n .
tT. "757-:5591
Do -WAV WISH TO TESTIFY_LATER,

., - ai* c jo; pH NO* 74 /-6 714
; CRASKE, JUDGE, BOX *ié&. AK



MSG 83-00005007 PRTY 1 01/31/83 15:07:19 ORIG Li-00 IN* 0008 OUT* 0017
FROM. DEE ,SOLDGTNA 70: JUNEAU T/C

"fAR&ET : LJH1 SUBJ : 101!5E JUD - COHM- 1/C 1/31/83 111:30 AST

ALLAN BEISWENGER BOX 3519 SOLDOTNA, AK. 99669

ALLAN WOULD LIKE TO PARTICIPATE

E .o *M-

M.7G 83-Q00049£3~v PRTY 1 01/31/83 13:52:54 0
KkOtt: DFr.W1LX7 BXJ! >0 : 1IH

TARGET: LJI-11 SUBJ : HB 79 T/C

GU: LFO2 IN* 0003 OUT* 0010

RI
/ JUNO

JUDGE JANE KA. 3JVAR HAS" ARRIVED. SHE MAT WISH TO TESTIFY.
604 BARNETTE, FAIRBANKS, AK 99701 452-9248
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™ pMABTtRBARASIN = /BT 1%5:57f87? TI1IWN “jbues IM* M = OUT- 0016

TARGET: LJH1 SUBJ- HOUSEJUMCIfIRV T /r JAN ‘A

L

rAMES AND ADBPP T!'-C /-1~ niir>

SIS tsar! S psrw aaw % -

i
l1E *40®, ANCHORAGE, 99501 279-3581

5. ERIC SAHBFR S * ! « e " C
/\ /\ f)f)ll -
5. RONIWrr§VhHaT A2 Vstlf *fﬁSEl—ﬁJ Aﬁh * M X "L P 273538
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J!': 3SFE S t 880" STRKT-* 2 ' " « » « 9” ®1 277-4551

=

), 83-00004994

PRTY 1 01/31/C3 14:37,04 ~ORIG: LAOS IN- 0009 OUT- 9014

RGET : LJH1"SIJ3J7? HOUSE JUDICIARY T/C JAN 31

JST RECEIVED YOUR hE.  AC L**
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N ) Ajsiciiitis
vie: vt |
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i E H KD.
;m! i, 1. VAI  ENTIN

- _') _ *
j 83700004777 K 1 '01/,wc, 1« 4- .40 OR1ISLEO-? N ouT= 001t
3h; DEBBLE /rBY SRR
rET LIWi SUBJ HB .V — -

—nrrriFY when you come daci./to Fairbanks

T - rzeonyorr

>ITJONAL OB7EVERS :

)GE CONNELLY, ACT BiM- "ETTE CM 341,~FAIRBANKS 452-92in
iHE NAY WISH TO NAEE COWMHENTS LAI ER>

)GE H. E. CRUTCHFIELD, 1811 CROSSON 4VE.,_ FAIPBANKS,99701 456-5630

«_ ELATER, Al1-A/K4 COURT SYSTEM, SR I-0X isr-u.  ........
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S e n a te

A House bill to eliminate the right of at-
torneys to disqualify a judge without stating
a cause will move to the Senate after its
sponsor abandoned efforts to convince more
representatives tojri'pport the legislation.

Rep. Milo Fritz, R-Anchor Point, spon-
sored the bill to repeal peremptory
challenges (the legal term for removing a
judge from a case without stating a cause).
In addition to a state statute allowing those
challenges, the state courtsystem has a rule
implementing the law. While the statute
may be repealed with a simple majority
vote, eliminating the court rule requires a
two-thirds majority.

Fritz’s bill passed the House by a 24-13
margin last week. With that margin, the
portion of the bill repealing the statute could
take effect if passed by the Senate and sign-
ed by the governor. The portion of the bill
repealing the court rule would not be effec-
tive, because 27 votes, or a two-thirds

n e x t to

f, .

c o n s id e r F r itz

N N_yN
y

q

ch a lle n g e s

margin, was not reached,

On Thursday, Fritz said he would ask for
reconsideration in hopes of picking Uﬁ the
additional votes. Fritz's aide, David Schadc,
said Monday that reconsideration was not
asked for because support from some
representatives was wavering. "If you have
asure thing, keepit," he said.

Schade also reiterated Supreme Court
Chief Justice Edmond Burke's comment
that the court would change its rules volun-
tarily if the statute was changed.

b il 1l o n

The peremptory challenge law came
under fire last fall after the court system an-
nounced that Homer District Court Judge
James Hornaday would be transferred to
Anchorage on June 1 The reason for the
transfer, court officials said, was that in
more than 8u percent of the criminal cases
to come before Hornaday, attorneys were
disqualifying him without cause.

R:

MS 19
i R
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House passes repeal
of judicial challenge law

R e ¢c o n s id e r a tio n a s k e d

A House bill to repeal the right of at-
torneys to disqualify a judge from a case
without cause passed by a 25-13 margin
Wednesday, but tho bill’s author still asked
legislators to reconsider their vote.

Rep. Milo Fritz, R-Anchor Point, said he
is asking for reconsideration in hopes of get-
ting 27 votes, a two-thirds majority. He ex-
pected that vote to come today or Monday.

Rep. Hugh Malone, D-Kenai, voted
against the bill.

A two-thirds majority is required to
repeal a court system rule which im-
plements the challenge without cause
(legally called a peremptory challenge)
statute. If the 27-vote mark is not reached,
the bill repealing the statute only would still

n

try fo r la rg e r m a r g in

pass and go to the Senate. If passed there
and signed into law, the court rule could still
stand, although many judges would like to
see the law done away with.

“The only indication we’ve had on the
court rule is the 17 judges that were inter-
viewed. They all agreed, along with the
Supreme Court Chief Justice, that they
would welcome any opportunity to change
the law,” Fritz said Thursday.

Supreme Court Chief Justice Edmond
Burke said ina public hearing in Homer that
the court rule would not be maintained if the
Legislature repealed the peremptory
challenge statute.

See AREA, Page 24

...Area
legislation
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) JUNEAU — The Alaska
House by a 24-13 vote has
passed a bill to eliminate the
peremptory challenge of
judges, but it rejected a
change in court rules that
take precedence over legisla-
tive mandates.

j Another attempt to change
court rules was expected to-
day on a notice of reconsider-
ation filed by the bill's spon-
sor, Rep. Milo Fritz, R-Anchor
Point.

- A change in court rules
Nvould have required a two-
thirds vote in the House, or 27
votes, but the court rule

Friday, February 25, 1933

stop

amendment mustered only 23.

The peremptory challenge
has come under fire because
of the highly publicized case
of District Court Judge James
Hornaday of Homer. He has
been disqualified by chal-
lenges in 80 percent of his
recent cases, after he said he

peremoptory

automatically would sentence
first-time drunken drivers to
15 days in jail.

The vote on the bill (HB79)
came after nearly two hours
of debate on the measure and
an amendment proposed by
Rep. Ron Wendte, D-Ketchi-
kan. Wendte’s amendment
would have made all chal-
lenges qualified, but it was
defeated.

Describing the bill as over-
kill, Wendte said his change
was an attempt to "strike
middle ground and provide
that peremptory challenges be
maintained but put the bur-
den on the client and his

challenge

attorney.”

Calling the middle ground
unobtainable, Judiciary
Chairman Charlie Bussell, R-
Anchorage, said the amend-
ment would allow clerks in
attorneys’ offices to offer su-
perflous reasoning on chal-
lenges.

Rep. Don Clocksin, D-An-
chorage, said that Wendte’s
amendment would not allow
the challenges to be eliminat-
ed.

Rep. Niilo Koponen, D-
Fairbanks, said the bill is an
issue over tho right to a fair
trial, which was the reason
for the peremptory challenge

of judges?™

becoming a part of court pro-
cedures.

The amendment would “at
least make the right (of a fair
trial) accountable,” said Rep.
Hugh Malone, D-Kenai.

But Rep. Tony Vaska, D-
Bethel, said the elimination
of the peremptory challenge
would allow prejudice to re-
main in the court system.

"Prejudice means to me
stiffer sentences for blacks,
Chicanos and Alaska Na-
tives," he said. "The public
should have a fair hctu~g at
all times, not with ;*pdge
who is prejudiced."”



House passesjudge

AnocUtcdPrMi

Juneau — The Alaska House
passed by a 24-13 vote on Wed-
nesday a bill to eliminate the per-
emptory challenge of judges.

A change in court rules would
have required a two-thirds vote
in the House, or 27 votes, but the
court rule amendment mustered
only 23.

The peremptory challenge has
come under fire because of the
highly publicized case of District
Court Judge James Hornaday of
Homer. He has been disqualified
in Opercent of his recent cases,
after he said he automatically
would sentence first-time drunk
drivers to 15days injail.

The vote on the bill came
after nearly two hours of delrnte
on the measure and an amend-
ment proposed by Rep. Ron
Wendte, D-Ketcnikan. The
amendment would have made all
challenges qualified, but it was
defeated.

Describing the bill as “over-
kill,” Wendte said his change
was an attempt to "'strike middle

ground and provide that peremp-
tory challenges be maintained,
but put the burden on the client
and his attorney.”

Judiciary Chairman Charlie
Bussell, R-Anchorage, called the
middle ground unobtainable. He
said the amendment would allow
clerks in attorneys’ offices to
offer superfluous' reasoning on
challenges.

Rep. Don Clocksin, D-Anchor-
age, said that Wendte’s amend-
ment would not allow the chal-
lenges to be eliminated.

Rep. Niilo Koponen, D-Fair-
banks, said the bill is an vssue
over the right to a fair trial,
which was the reason for the per-
emptory challenge becoming a
part of court procedures.

The amendment would “at
least make the right (of a fair
trial) accountable,” said Rep.
Hugh Malone, D-Kenni.

But Rep. Tony Vaska,
D-Bethel, said the elimination of
the peremptory challenge would
allow prejudice to remain in the
court system.

“Prejudice means to me stif-
fer sentences for blacks, Chi-
canos and Alaska natives,” he
said. ""The public should have a
fair hearing at all times, not with
a judge who is prejudiced. A fair
hearing in every case; that’s
what justice is all about.”

Koponen said the bill “will be
known as the Lawyers’ Full Em-

b 1l
ployment Act of 1983.”

In other action, the House re-
jected a change in court rules
that take precedence over legis-
lative mandates.

Another attempt to change
court rules was expected Friday
on a notive uf reeonsideration
filedllby the its sponsor, Rep. Milo
Fritz, R-Anchor Point.



Malone questioned on judicial challenge stand

1IWIb in*
To the editor: @1 IWlb — Q ~

*2 -V 9-53
Anopen letter to Rep. Hugh Malone:

| understand you are a surveyor. | hope
you getyour transit outand take a good look
at where you’re going, as | understand you
opposed the Milo Fritz bill which would
repeal the law of peremptory challenge. By
letting this law stay In running Judge
Hornaday out of Homer, do you for one think
this will solve the problem?

When there is a new judge assigned,
regardless of his attitude toward drunken
driving and other crimes, this will only tell
lawyers who use this law to load their
pockets wi'h taxpayers’ money. Apparently
Chief Justice Burke and Judge Rowland
want to keep this law on * books, perhaps
for the day when they topple and hnve to
take defending drunken drivers. | am told
when Judge Rowland was a visiting judge in

Homer, he apparently wasn’t interested in
saving taxpayers money, as he flew his own
plane, landing on Lake Beluga. Another
visiting judge recently, along with a district
attorney and a game warden, were seen as
they ran aground on the bar and he was so
hard aground, he didn’t show up to court till
2 p.m. the next afternoon. Judge Hornaday
is a skilled navigator and keeps his ship off
the bar.

If this peremptory law is so all-fired
necessary, why not put our courts on a
paying basis and let them pay for visiting
judges, instead of having people who are
able to survive the drunken drivers, as in
most states one found guilty or the loser ir. a
civil action is required to pay the cost ¢
court. As of now, we the taxpayers ore not
only paying the cost, we’re also paying for a
public defender who apparently uses excess
lime with this peremptory or other laws,
stalling to feather his own nest, telling

L etters to

people who want to plead guilty to plead not

guilty so they can run up expense. Also, |
know of one case where a man had a quite

steady job on the Slope and a public
defender, defending him on a criminal
trespass case.

WHO ii paying?

I’'m almost to the point of advocating a
repeat of history, as was in Colonial
Wi illiamsburg, Virginia, in 1658.

I hope you’ll sec the light.

Some questions for anyone interested in
such subjects:

1. Why not breath-test equipment in all
bars and places liquor is sold?

2. Why not let the people vote for all

th e editor

judgeships as long us we are paying their
salaries?

3. Why couldn't we send other perempted
judges fora Homer visiting judge?

4. Why, as heard on a teleconference
before a committee, are three Anchorage
judges not s'mt as visiting judges to Homer
—maybe to< tough or lawyers can’t dictate
to?

5.1am told you are against the hill, Rep.
Malone. Why?

I and many of the voters are watchinogk
see if our representatives are satisfying”"Br
will of the people.

Calvin H. Hand
Anchor Point
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The Associated Press

JUNEAU - The Alaska
House by a 24-13 vote has
passed a bill to eliminate the
peremptory challenge of
judges, but it rejected a
change in court rules that
take precedence over legisla-
tive mandates.

Another attempt to change
court rules was expected to-
day on a notice of reconsider-
ation filed by the bill’s spon-
sor, Rep. Milo Fritz, R-Anehor
Point,

A change in court rules
would have required a two-
thirds vote in the House, or 27
votes, but the court rule

Friday, February 5, 1983
oV

stop
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amendment mustered only 23.

The peremptory challenge
has come under fire because
of the highly publicized case
of District Court Judge James
Hornaday of Homer. He has
been disqualified by chal-
lenges in 80 percent of his
recent cases, after he said he

peremptory

1 .’W]'r 1

automatically would sentence
first-time drunken drivers to
15 days in jail.

The vote on the bill (HB79)
came after nearly two hours
of debate on the measure and
an amendment proposed by
Rep. Ron Wendte, D-Ketchi-
kan. Wendte’s amendment
would have made all chal-
lenges qualified, but it was
defeated.

Describing the bill as over-
kill, Wendte said his change
was an attempt to 'strike
middle ground and provide
that peremptory challenges be
maintained but put the bur-
den on the client and his

challenge

V . [

attorney.”

Calling the middle ground
unobtainable, Judiciary
Chairman Charlie Bussell, R-
Anchorage, said the amend-
ment would allow clerks in
attorneys’ offices to offer su-
perflous reasoning on chal-
lenges.

Rep. Don Clocksin, D-An-
chorage, said that Wendte’s
amendment would not allow
the challenges to be eliminat-
ed.

Rep. Niilo Koponen, D-
Fairbanks, said the bill is an
issue over the right to a fair
trial, which was the reason
for \he peremptory challenge

of judgges

becoming a part of court pro-
cedures.

The amendment would "at
least make the right (of a fair
trial) accountable,” said Rep.
Hugh Malone, D-Kenai.

But Rep. Tony Vaska. D-
Bethel, said the elimination
of the peremptory challenge
would allow prejudice to re-
main in the court system.

"Prejudice means A m e
stiffer sentences for W ftks,
Chicanos and Alaska Na-
tives,” he said. “The public
should have a fair hearing at
all times, not with a judge
who is prejudiced.”
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Judge ban
repeal law

advances

JUNEAU — A bill repealing the
right of attorneys to disqualify
judges without stating a reason

was given a “do pass” recommen-

dation Wednesday by the House
Judiciary Committee.

Also on Wednesday, the Senate
Finance Committee passed to the

full Senate the supplemental ap-

propriations bill for school
districts.

Rep. Hugh Malone, D-Kcnai,
voted against passing the judicial
bill, sponsored by Rep. Milo Fritz,
R-Anchor Point.

Malone said Wednesday he sup-
ports changing the current method
of allowing attorneys to disqualify
one judge n a case without stating
a reason. The law allowing dis-
qualification for cause should stay,
he said. Under that law, a hearing
to determine whether.changm.g
Jud%es is appropriate is held in
each case. _

A law taking the middle ground,
where attorneys would have to
state a cause under oath, but no
hearing would held, should be
passed, he said. Malone said when
the bill reaches the floor, he would
propose amendments to ac-
complish his preferred procedure.
~“I'd like toknow the reasons why
judges are being challenged,” he
said. "I also loathe to take_awaK a
right withut a clear showing that
the right is unnescessary or that it
is being used in such a way that it
Is causing a hardship.”

Sen. Don Gilman, R-Kenat,
Wednesday reported that the
Senate Finance Committee has
voted to pass the supplemental ap-
progrlatlon bill for school districts
to the Senate floor. The bill passed
the House last week and Gilman
said he expected it to pass the
Senate within a few days. The bill
appropriates $23.5 million for

schools. _ .

“It was refreshing to see the bill
go through. It was straightfor-
ward, and no one tried to tack on
angthmg," he said.

ilman also reported that two

other bills that he introduced are
moving through the Senate com-
mittee structure. A bill providing a
supplemental appropriation for the
Department of Environmental
Conservation for water and sewer
R/lmle'Ct'S and to municipalities for

unicipal Assistance will be heard
by the Finance Committee Tues-
day and Wednesday next week.
The bills received "do pass”
recommendations by the Senate
Community and Regional Affairs
Committee.



Judgeblameslawyersfor

are IY ec(?

By CHRIS JARVIS
Empire Staff Reporter
Lawyers, not judges, are to blame for
the high frequency with which some
judges are disqualified from cases, Juneau
District Court Judge Gerald 0. Williams

Inter that challences
0 Quarantee fairness

said today.

Wiliams is frequently disqualified from
hearing cases because, in his opinion,
"Alaska is the most lawyer-whipped state
in a lawyer-whipped country.”

Williams and Juneau Superior Court

ﬁ(’%‘;"%ﬁ’ﬁgié” e

Alaska Court Administrator A& Snow-
den said the peremptory challenges, which
allow lawyers to ask for a different judge
Without stating a reason, are an "ad-
ministrative nightmare," noting it costs
the state an estimated $30,000 a year to fly
judges into a jurisdiction to hear a case.

high disqualification rate

Williams, a former Alaska* State Trooper,
said members of the bench should not be
blamed.

WUUams said it is his responsibility to
make sure u person accused of a crime is
brought to trial within 120 days of his
arrest, he said. He thinks peremptory
challenges are often used to prolong the
time before trial.

Lawyers generally disagree.

“1 don’t know of any attorney" who uses
peremptory challenges only to prolong

cases, said lawyer Richard Burnham.

According to current rules, an attorney
on either side of a case can request a judge
be disqualified without giving a reason.

Requiring attorneys to say why a judge
should be disqualified would present
problems If a judge is not disqualified and
the attorney must then argue a case before
him, Burnham said.

Although acknowledging it costs money
to fly a judge to hear the cases of a dis-
qualifed judge. Burnham said there are

other solutions to the problem. For exam-
ple, he said, a superior court judge could
hear district court cases or, If that to not
possible, another district judge could be
hired.

"It doesn’t seem to me the goal of the
judicial system is to run cheaply. It’s to
give people their day in court,” Burnham
said.

Williams, however, said if a case Is
prolonged long enough, eventually a case

‘Continued on Page 2

Judge

Continued from Pap 1
could be dismissed because the time limit
. for trial has been passed.

Admitting he is sometimes curt when on
the bench, Williams said he finds it dif-
ficult to "put someone in Jail in a nice
way."

He defended his record, saying he treats
everyone who is convicted in his court in
the same way.

“|’ve still got friends who are nad at me
(for sentencing them to jail), but it goes
with the turf,”" he said.

"1 admit I'm old fashioned,"” Williams
said. He seldom likes to grant delays in

court proceedings because cases often end
up dismissed when delayed too long, he
said.

Peremptory challenges are often
by attorneys In a "tactical and strategic"
manner, Williams said.

Of defense attorneys, Williams said, “it
is in their interest to prolong to avoid a
trial."

However, it Is not always in the best in-
terest of the defendent, Williams said.
Peremptory challenges and continuances
might result in an attorney’s client staying
in jail, if not able to make bail, he said.

It is the court’s responsibility to assure
efficiency in the system especially with
criminal case loads in Juncuu almosl

doubling in four years, he said.

Sometimes 30 to QOdays will have elap-
sed days since a person's arrest before
making the first court appearance, That
leaves as few as 60 days before the case
may go to trial, Williams said, noting mo-
tions for continuances, If granted, could
extend beyond the 120 day limit.

Although some people who see Williams
on the bench for the first time might see
him as “a combination of Atilla the Hun
and Genghis Kahn," he said it is because
his experience has taught him he must be
absolute when passing judgment.

"l may uppear curt in court but I've
learned through experience that you've got
to do it," he said.
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of judges

‘disruptive’
ay Jeff Berliner [ MO«
; gy

rime* Writer 9-

A handful cf state judges are
“disrupting’’ the state court sys-
tem because they are removed
from cases so frequently, says
state court administrator An
Snowden.

Courtrecords show that one An-
chorage judge and five other
judges from around the state are
excused from cases far more than
their colleagues.

Although the current debate
over pre-emptions has focused on
Homer District Court Judge
James Hornaday, he is not the only
judge regularly excused from
cases by lawyers. There are 42
trial judges in the state, (the eight
appellate judges may not be pre-
empted), and lawyers routinely ex-
cuse six ofthem. - e

According to court records, in
addition to Hornaday, the judges
being regularly bumped from

See Judges, page A-4

Judges

(Continued from page A-I)
cases are Juneau District Court
Judge Gerald Williams, Fairbanks
District Court Judge Stephen
Cline, Anchorage Superior Court
Judge Karl Johnstone, Juneau Su-
perior Court Judge Roger Pegues,
and Wrangell Superior Court
Judge Henry Keene.

By law. attorneys have a right
of pre-emption, called peremptory
challenge, which means that each
side in a case may excuse the
judge assigned to that case one
time. The parties involved do not
have to stale the reason. Lawyers
have five days from the initiation
of a case to file a notice for a
change of judge. The legislature is
now considering a bill to repeal
lawyers' right to pre-empt a judge.

Couit officials have called the
pre-emption an "administrative
nightmare" because of the prob-
lems in reassigning judges.

“It is more efficient without it,"

Snowden said, adding that the
court system has not taken a pol-
icy on the peremptory challenge
and is probably split on the issue.

Snowden called it "a disrup-
tion” that costs the state court sys-
tem an average of $30,000 yearly in
extra costs of reassigning cases to
other judges.

The biggest expense, Snowden
said, is paying travel and expense
money to have judges journey to
one-judge areas to fill in where the
only judge in town has been legally-
removed from a case.

That has happened so much in
Homer that Hornaday has been or-
dered to pack up, leave town, and
don his judicial robes in Anchor-
age. Even if lawyers pre-empt him
there, the reasoning is, there are
other judges to fill in. Presiding
Judge Mark Rowland ordered Hor-
naday to move to Anchorage by
June 1 to fill a judicial vacancy
here.

Hornaday has lieen pre-empted
from about 84 percent of the crimi-
nal cases assigned to him. His law-

yer, Henry Camarot, claims that
Hornaday is pre-empted 8 percent
of the time when all his cases are
considered.

Cline, Williams and Johnstone
are taken off cases up to half the
time. All four of the most pre
empted judges have been retained
in office by voters in recent elec-
tions.

Johnstone, the only Anchorage
judge regularly excused, is also
the only judge who hears civil
cases almost exclusively. The oth-
ers regularly hear criminal cases,
too. Johnstone is pre-empted three
times more than all the other An-
chorage Superior Court civil
judges put together, and his pre-
emptions climbed to a high of 20 in
December. Judges are assigned
between 30 and 40 new cases
monthly. Johnstone was pre-
empted 153 times in 1982, up from
71 in 1981. And although Johnstone
said last summer that his pre-emp-

tions were going down, court re-
cords show they are on the rise.

But in Anchorage, the
biggest judicial district,® tin -
stone’s cases are simply reas-
signed to another Anchorage
judge. That can’t be done in
Homer, where Hornaday is the
only judge. His removal means
that court administrators have to
send in another judge to hear Hor-
naday’s cases.

Last week the House Judiciary
Committee held two days of hear-
ings on the bill to abolish the pre-
emption. Lawyers argued against
the bill, claiming the pre-emption
is used to excuse a judge who may
not give theirclienta “fair sltakc."”

Both defense attorneys and An-
ftorage municipal prosecutor Allen
Bailey argued for keeping pre-
emptions around so they”Mre a
tool to excuse a judge thej~Ptk is
either too lenient or too harsh,
when it comes to sentencing.



H omer

By RONNIE CHAPPELL
Daily News correspondent

HOMER — The residents of this Ka-
chemak Bay community apparently are
willing to give up their right to pre-empt
judges without legal cause in order to
keep District Court Judge James C.
Hornaday in Homer.

Opponents of Hornaday’s pending
transfer to Anchorage took their fight to
the halls of the State Capitol Monday
and urged the House Judiciary Commit-
tee to support a proposed bill that would
bar lawyers from disqualifying judges
without cause.

The hill is sponsored by Rep. Milo
Fritz, R-Anchor Point, who told the
committee that luwycrs in Homer were
abusing the right of peremptory chal-

residents

/IOh/iA A gv?

still trying

lenge for the sake of "indulging in a
vendetta against Hornaday."

A past president of the Alaska Bar
Association, a judge, an Anchorage pros-
ecutor and the Alaska Department .«
Law all testified against passage.

Early last year Hornaday announced
plans to begin sentencing first time
drunken drivers to 15 days in jail. The
stance earned Hornaday the respect of
the community at large, but incurred the
wrath of defendants and local lawyers,
who began asking that their cases be
tried by other judges.

"Attorneys have usurped and abused
the system,” testified V/ayne Kessler,
chairman of an ad hoc committee that is
fighting Hornaday’s transfer. Speaking
through the state teleconference system,

to

keep judge

Kessler charged that often lawyers use
peremptory challenges for personal and
political reasons. “The idea that the
clients are the ones preempting the
judges is totally assinine,” Kessler said.

Homer City Councilworrian Gail Phil-
lips and Homer High School teacher
Wayne Lee joined Kessler in urging
passage of the bill.

However, Fairbanks District Court
Judge Jane Kauver advised the commit-
tee that changing the law would do little
to remedy the existing problem. "Judges

. getting challenged peremptorily will be

challenged for cause,” Knuver said. The
result, she said, will be damaging hear-
ings that tie up court time, drive up the
cost. of litigation and result in hard
feelings.



What

From The Peninsula Clarion, Kenai

HORNADAY'’S transfer is
only the battle — the war is
the larger question of whether
attorneys should be armed
with the right to disqualify
without cause a judge as-
signed to hear a case. There is
no suggestion that attorneys

others say

T,

be limited in their right to
challenge for cause. Indeed, it
is a vital right for those ac-
cused of crime. However, it is
suggested that they should not
be able to use peremptory dis-
gualification.



Kenai C of C;

Stiffer DWI sentences
but keep p e-emption

CttJ

The Kenai Chamber of
Commerce Board has come
out for stiffer drupk driving
sentences but chose not to
support the house bill pre-
filed by Rep. Milo Fritz
which would eliminate pre-
emption of judges by defen-
dants without stated cause.

But the subject will be in
for more disucssion when
the Chamber Board meets
again Friday noon, said
Chamber secretary Peggy
Arncss. Some of the Board
members are not satisfied
that the Chamber took a
strong enough stand, and
Board members are getting
phone calls, said Mrs. Ar-
ness.

About 12 of the 16 Board
members attended Friday’s
meeting. At that time all
“went along” with the
Board’s stand on stiffer sen-
tencing and non-support of
the proposed prc-emptory
bill.

Influencing the Board’s
decision was attorney Ed
Garnett, a Chamber Board
member, who defended
preemptions which have
taken Judge James Hor-
naday off the Homer

Superior Court bench so of-
ten he may be transferred.

Judge Mark Rowland has
said Hornaday could remain
in Homer if the legislature
made changes in the preem-
ptory bill. Hornaday has
been preempted on 80 per-
cent of his cases, at least
partially because of his an-
nounced tough sentences for
drunk drivers.

But Garnett stated Hor-
naday had more than his
share of preemptions even
before his stand on drunk
driving.

An earlier letter from,the
Chamber to the Homer task
force to retain Hornaday in
Homer, expressed Chamber
support of the group’s ef-
forts.

A ssem©bly balks at backing
H omer judge retention .
Gene McBride hopefully by expanding the resolution came fom Betty Glick, Onis
suggested a “unanimous to proposing mandatory sen- King, Corr, Crapuchettes,
consent” for a Borough tences for drunk drivers and McBride, and Mrs.
Assembly resolution asking limiting pre-emptory McGahan. Opposed were
that the transfe mg of disqualification of judges John Crawford, Dave
District Judge i jes C. which has plagued Hor- Carey, Don McCloud, Joe
Hornaday from Homer be naday and brought his tran- Arness, John Douglas, Kenn
set aside, but differing sfer orders. Stephens, Keene, Gillespie,
opinions greeted the But Tommy Corr of and Mrs. Dimmick. Sharon

resolution which wetit down
to defeat on a six ic nine
vote.

Brentley Keene of homer,
despite his community’s
strong show or sentiment
favoring Hornaday’s reten-
tion, stated he believed the
resolution was “not the type
of thing the Assembly
should be dealing with.”’

Marilyn Dimmick
thought it an area the
Assembly shouldn’t be
delving into, confusing the
good feeling for Hornaday

also

Kalifonsky Beach thought
the resolution was the type

ot thing the Assembly
should be doing.
Corr also supported the

right of Raymond Gillespie,
Seward attorney, to vote on
have

the issue. Attorneys

been solidly opposed to
weakening the pre-emptory
rights, a prospect which has
arisen with support of
Hornaday. Gillespie’s voting
had been questioned by

Chuck Crapuchettes.
Support for the resolution

Jean was absent.

McGahan earlier of-
resolution deleting
calling for u

the pre-emption

Mrs.
fered a
the section
review of

without cause and expressec”
kno'rp

personal feelings. “I
one judge | would like to
preempt. No cause; it’s just
that we don’t agree on
anything.” But her motion
went down 5 to 10.

Corr’s motion to delete
the section asking for man-
datory drunk driving senten-
ces also was beaten, 5to 10.



Aroundthe

Homer drunk clnving
arrests in 1982 more than
doubled over 1981 (171
compared to 84), according
to the Homer News. Early
in 1982, alarmed about a 30
percent increase in drunk
driving over the previous
year, Judge James Hor?
naday stiffened sentences.
But preemptory challenges
have prevented him from
hearing 80 percent of tho
criminal cases, including
DWI cases.

The trend does not appear
to have changed for 1983.
Two were brought to court
on drunk driving charges the
second day of the new year.
One had almost made it
home, within 50 feet despitd
a .23 breathalyzer test result.
According to law, a driver,
testing at .15 is drunk-
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POUCH V
Juneau. Alaska 9981 1 Chairman 5>
465-4990 House Judiciary Committee
Member
P.0. BOX4-1325 House Resources Committee

Anchorazg4e8 Al\lgfiéa 99509
Representative Charlie Bussell

Alaska Stagte Legislature
House of epresentatives

February 28, 1983

Mark Andrews
Supervising Attorney

Alaska Legal Services *
Bethel, Alaska . B Tiveee
LV . \7*| . y. = VS3® <«8Sm
RE: HB 79, Legislation Pertaining to Peremptory

Disqualification

Dear Mr. Andrews: A

L4 * o \TV Eh VIR
o - /- V«/ - . . Lo o -y e\

Thank you for taking the time to give the Committee =

your comments via Teleconference during our hearing process

on HB 79.

v

On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as 1t passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bill to the next legislative day for another
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so it has passed the House as shown in the Journal for-
the thirty-eighth day,

Thank you again for taking the time to become 1involved
with the legislative process.

Regards,

|{. [ 7

dm

Representative Charlie Bussell

Chairman, Committee on Judiciary

CB:cmz G i
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Juneau. Alaska 9981 1 Chairman
465-4990 House Judiciary Committee
Member
P.0. BOX 4-1 325 House Resources Committee

Anchorazgfgﬁilgflga 99509
Representative Charlie Bussell

Alaska State Legislature
House of Representatives

February 28, 1983

Wayne Lee
Sterling Highway
Homer, Alaska ; '

RE: 11B 79 Legislation Pertaining to Peremptory

Thank you for taking the time to give the Committee
your comments via Teleconference during our hearing process
on HB 79. - - - . -

On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for 1ts thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as it passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bill to the next legislative day for another
vote 1f brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so It has passed the House as shown in the Journal for
the thirty-eighth day.

Thank you again for taking the time to become 1involved
with the legislative process.

Regards,

CB :cinz
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POLCH ¥ Chairman
Juneaﬂ.Gﬂél_%sgk&]QgSl ! House Judiciary Committee

Member
House Resources Committee

P.0. BOX 4-1 325
ANCHORAGE, ALASKA 99509
248-1515

Representative Charlie Bussell

Alaska State Legislature
T‘|0use Of?epresentatlves

February 28, 1983

W "

Judge Stephen Cline.
Box 73454
Fairbands, Alaska

RE: HB 79, Legislation Pertaining to Peremptory
Disqualification™"" 17 """
- \ “»*t=s/ "\
ine- ovel TS . Tl
. Dear Ju@geé Eline:. N eT AA S ey W o:
Thank you for taking the tim< to give the Committee
your comments via Teleconference during our hearing process
on HB 79.
1 " - »]l" o e e | - |
On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for 1its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as it passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bill to the next legislative day for another
vote if brought up at that time.

On the next legislative day, 1B 79 was not again brought
up, so It has passed the House as shown in the Journal for
-lmA the thirty-eighth day.
s

& Thank you again for taking the time to become involved -
with the legislative process.

Regards, Y

..J*# SRS R Vi O '*v a .—“-- -1V
» * P '» *7’ _te V > m'AYL* o 4HA
|t e Jvewe " oo "X

o Representative Charlie Bussell _
Chairman, Committee on Judiciary « «k

*

| « v V' C B cmz . fl‘-
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POUCH V Chairman
Juneali-6A5|_6}159k§1099811 House Judiciary Committee

Member
House Resources Committee

P.0. Box 4-1 325
AYCHORAGE. ALASKA 99509
248-1515

Representative Charlie Bussell

Alaska State Legislature
House of Representatives

Henry Camarot

310 K Street, Suite 500
Anchorage, Alaska 99501

HB 79, Legislation Pertaining to Peremptory
Disqualification

v.f
Dear Mr Camarot: yJ st )’ . |-
j/
Thank you for taking the time to give the Committee
your comments via Teleconference during our hearing process

on HB 79.
¥y oW A r-. V>mnArs bl N .. A ¢

On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as 1t passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bill to the next legislative day for another
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so It has passed the House as shown in the Journal for
the thirty-eighth, day.

Thank you again for taking the time to become involved
with the legislative process.

- = Regards,

Representative Charlie Bussell
Chairman, Committee on Judiciary
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POUCH V .
Juneau. Alaska 9981 1 Chairman
465-4990

House Judiciary Committi
Member
House Resources Committee

P.0. BOX 4-1 325
GE. ALASKA 99509
248-1515

Representative Charlie Bussell

Alaska State Legislature
House op representatives

February 28, 1983

Harold Curran
Box 69
Barrow, Alaska 99723

HB 79, Legislation Pertaining to
Disqualification /

Dear Mr Curran: 9 {. & N

Thank you for tgklng the time to give the Commlttee
your commentr- - -"-i--

on HB 79.

On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A ccuy of the House Journal covering action by the
House for its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as 1t passed the House. At the
close of the floor action for r.ho day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bil] to the next legislative day for another
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so it has passed the House as shown in the Journal for
the thirty-eighth day.

Thank you again for taking the time to become .nvolved
with the legislative process. =A
; <

"51 | » e
Regards,
YR .
Representative Charlie Bussell
. Chairman, Committee on Judiciary
CB:cmz
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House Judiciary Committee,
Membc

P.O. BOX 4-1 325 House Resources Committee
Anc.hcrage. Alaska 99509
748-1515

Representative Charlie Bussell

Alaska State Legislature
House of Representatives

February 28, 1983

Judge James D. Hornaday
Box 134 - _—
Homer, Alaska 99603 ) "L ACH S\ A

79, Legislation Pertaining to Peremptory
qualification ; m

Judge
~vVVVov Ve - \vV \ - . SRR V25 V7 B B
1 for taking the"time to give the Committee
your via Teleconference® during our hearing process
on HB * o " m% m ?

.. H b ) 7 . . L - e
On Wednesday, February 25, 1983, HB 79 was brought m
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for 1its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as i1t passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bill to the next legislative day for another
vote If brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so it has passed the House as shown 1in the Journal for
the thirty-eighth day.

Thank you again for taking the time to become involved
with the legislative process. 7

Regards,

tV] (o

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:cmz
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February 28, 1983

George Peck
Box 596
Seward, Alaska

Thank you for taking the time to give the Committee
yourmr comments via Teleconferenc e during our hearing process
on HB 79. . W vt::;, by =

* o X£T7 *rmir L 7ot 3.\

On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reacing and debate. After v. FDuany
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

w 'l

A copy of the House Journal covering action by the
House for its thirty-eighth day i.v enclosed and shows Lhe
voting and progress of HB 79 as it passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bill to the next legislative day for another
vote If brought up at that time.

On the next legislative day, IB 79 was hot again brought
up, so i1t has passed the House as shown in the Journal for
the thirty-eighth day.

Thank you again for taking the time to become involved

with the legislative process. .. wr VLl o e
V'S *#

Regards, e
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Representative Charlie Bussell
Chairman, Committee on Judiciary = ";
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POUCH V .
Juneau. Alaska 9981 1 Chairman
465-4990 House Judiciary Committee
Member
P.0 Box 4-1325 House Resources Committee

Anchora?fgﬁilffléa 99509

Representative Charlie Bussell

Alaska State Legislature
House of Representatives

February 28, 1983

John Rate
Box 2169
Homer, Alaska 99603

HB 79, Legislation Pertaining to Peremptory
Disqualification =<t

Thank you for taking the time to give the Committee
your comments via Teleconference during our hearing process
on hb 79. W'/» « 8 } - B LY N xk

On Wednesday, February 25, 1983, HB 79 was brought
before the House for second reading and debate. After
nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as it passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bill to the next legislative day for another
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so It has passed the House as shown in the Journal for
the thirty-eighth day.

Thank you again for taking the time to become involved
with the legislative process.

—~ e |

naE *qam, e # *;t/'\
SV-T 0 e | 'og . LT LR
- ) Representative Charlie Bussell

Chairman, Committee on Judiciary
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Representative Charlie Bussell

Alla_lska Stehte Legislature
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February 28, 1983
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Ed Bailey
PO Box 2994 -

Homer, Alaska 99603
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nittee
your comments via Teleconference during our 1
on HB 79.
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nearly two hours of debate and one attempt at having the
bill amended, HB 79 was advanced to third reading and voted
on by the body.

A copy of the House Journal covering action by the
House for 1its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as i1t passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave notice of reconsideration of his vote, which
carries the bill to the next legislative day for another
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so it has passed the House as shown in the Journal for
the thirty-eighth day.

Thank you again for taking the time to become 1involved .
with the legislative process. C A N

Regards, e e
0; w 'z or.
Representative Charlxe Bussell

Chairman., Committee on Judigiary
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Wayne Kessler
Box 1243
Homer, Alaska

RE:  HB 79, Legisla
Disqualifjcati

Dear Mr. Kesslgr:
«e [} V

Thank you for

your comments via, Teleconference durlng our hearlng process .

on HB 79, ' Rl ’ Vo . Lo
On Wednesday, Februar@ 25, 1983, HB 79 was brought

before the House for second reading and debate. After

nearly two hours of debate and one attempt at having the

bill amended, HB 79 was advanced to third reading and voted

on by the body.

A copy of the House Journal covering action by the
House for its thirty-eighth day is enclosed and shows the
voting and progress of HB 79 as i1t passed the House. At the
close of the floor action for the day on HB 79, Representative
Fritz gave nctice Jf reconsideration of his vote, which
carries the bill to the next legislative day for another
vote 1f brought up at that time.

On the next legislative day, HB 79 was not again brought
up, so 1t has passed the House as shown in the Journal for
the thirty-eighth day.

Thank you again for taking the time to become involved
with the legislative process.
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TESTIMONY OF JUDGE JAMES D. HORNADAY, HOMER
February 2, 1983

Mr. Chairman and ladies and gentlemen of the Committee, thank you for holding
this hearing and inviting me to address the Committee. I hope I am not the
monster judge that everyone has been talking about. My name is James D.
Hornaday and from a perspective of nearly 20 years in Alaska 1 am speaking to
you today as a judge. The judicial cannons permit and even require that judges
speak out for the improvement of the administration of justice. And with all of
the comments by many of my lawyer friends | feel a little like David when he
went up against Goliath. The men and women of good will can and do differ in
their opinions, and it does remind a little of the old Alaska adage that if the
lawyers are against something it must be worthwhile. I wish it were someone
else who was on the line rather than me, frankly | would rather be playing
basketball or working on a legal history project. Rut the question of the
peremptory challenge is involved with the independence of the judiciary and the
decreasing respect for the judiciary. First of all, the peremptory challenge is
not a fundamental constitutional right; it does not even exist anywhere in the
Federal system, and there are Federal judges in every state and territory.
Apparently it does not even exist ii; the vast majority, about two-thirds of the
states. Alaska is in the extreme minority. It did not exist in Alaska until a
few years ago when some lawyers pushed it through the Legislature. The Federal
system and the majority of states get along just fine without it. Now as one
example, drunk driving cases are the most serious problem facing the Alaska
Court System. Over half of all the jury trials in the entire Court System are
drunk driving cases. Drinking was involved in over 80% of the traffic
fatalities; over 200 thousand are killed or injured annually on our nation®s
highways. Let"s make clear what the Legislature has already done; the
Legislature has passed legislation providing for up to one year in jail and
$5,000 fine, revocation of licenses and community work. Now the statutes
specifically states that for the first offense a defendant is to receive not
less than 72 consecutive hours. It is too serious a problem to leave in the
hands of the attorneys and that is the none effect of the peremptory challenge
without cause. Judges are concerned about the peremptory challenge; it is
affecting sentences. The Chief Justice has stated publicly that the peremptory
challenge moderates sentences and that a judge has to walk a fine line and if
they get too far over they will be removed by the peremption. I was told by the
presiding judge that 1 had to eeake peremptions into consideration when |1
sentence. It is the most frequent topic of conversation at the Annual Judicial
Conference. The leading authority on court delay called the Alaska peremptory
challenge an absolute abomination, those were his words. Representatives of the
National Center of State Courts were amazed at the existence of the removal
without cause. I have heard judges tell the Chief Justice they are concerned
about the peremption. It is a problem state-wide, not Just in Homer. You have
heard the lawyer in Bethel and the problems there. You"ve heard the judges in
Fairbanks. It exists iIn Kodiak, Ketchikan, Juneau and all over the state, even
in multi-judge areas. Now we announced a pattern of sentencing in drunk driving
cases in Homer about a year ago which was effective, but sentences were clearly
within the sentences permitted by the Legislature. Fifteen days is less than 5%
of the maximum penalty. Although the announced pattern is no longer in effect
and wus rescinded when the higher court ruled that it cou™.d not be applied.
There are sentencing patterns in Alaska, attorneys keep records of the sentences
of judges. So there are patterns but known only to the judges and the lav/yers.
The public, including the potential defenders, do not know th- patterns. It is
time to open up the System and bring it out from behind the closed doors of the
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legal profession. Now I was a lawyer for 10 years and you are never going to
satisfy the lawyers on sentencing. About 6 years ago we initiated the Tfirst
work program, alternate work program, for drunk drivers in Alaska. Some lawyers
supported, but other complained that work was a cruel and unusual punishment.
Now the program has been reinstituted pursuant to the community work which the
Legislature has made a sentencing tool. Now the lawyers are complaining that we
are giving too much community work. Also the argument that the System would be
flooded with time consuming challenges for cause is questionable, as several
attorneys have indicated that they would not use challenges for cause. Further
the presiding judge denied a challenge because against me on hearing a DWI case
after the announced policy was rescinded. The hearing took all of 10 minutes.
The Court System and the people of Alaska should not be held held hostage by
attorneys threating to plug the System with challenges for cause. Further
judges will disqualify themselves if for some reason they should not hear a
case. There is already a procedure for this approach that is in effect.

However, again note that a judge has to give a reason why they are disqualifying
themselves. Related to the peremptory challenge is another deep concern which 1
have as a 20 year Alaskan and as a lawyer and a judge and a citizen, and that is
the growing lack of respect for the Alaska Judiciary among the members of the
public. Reportedly, concern over the Justice System trailed only the capitol
move and subsistence in intensity in the recent election. Almost half of the
voters in the Third District voted not to retain the trial judges last November.
This negative vote is up nearly 10% in only 4 years. How many years will it be
before all judges are defeated? Some of the longer serving judges remember when
they received 85% approval ratings. For the first time in nearly 20 years in
the legal profession, so many people told me they were voting against all of the
judges that 1 lost count. And note that, at least to-date, that most of the
people, most of the lay people, testifying to you are against the peremption,
only the lawyers are testifying before you in favor of it. That should tell you
something. We pride ourselves in Alaska on the merit selection appointment
procedure for judges. The Judicial Council recommends the Governor appoints and
the people vote, and yet the present situation with the peremptory challenge is
worse than the most partisan political election of judges, and that a very few
attorneys can remove a judge i hold the System hostage. The cost to the public
and the wasted expense and time is high. The selection process of which we are
so proud and the public vote means absolutely nothing. Just as an example, 1
was required to move to Homer to take the judgeship in Homer. The Judicial
Council recommended me for Homer and the Governor specifically appointed me to
Homer. The family moved here and has put down deep roots; we have children in
school of all ages. 1 received good ratings from the lawyers and the highest
rating from the Alaska Peace Officers and was retained overwhelming by the
voters in the November election in my home area by a 2 to 1 margin. And
although 1 appreciate Mrs. Barnes"™ invitation to Anchorage, 1 would prefer
frankly to remain in Homer. 1 did live in Anchorage for a couple years and |1
have, we have, a lot of friends up there, however we are pretty deeply rooted in
Homer at the present time. Two weeks after the election 1 was asked to transfer
to Anchorage because of the peremptions. I have been assured that there is no
other reasons for my transfer, only the peremptions. None of my sentences have
ever been reversed as excessive. Now there are checks and balances that are tar
more appropriate than peremptions without cause and they are numerous. If a
judge is doing something improper turn them over to the Judicial Qualifications
Commission, or challenge the judge for cause, or test the judge in the retention
elections, or appeal the judge®s decision, or ask the judge to voluntarily
disqualify himself. the message is going out loud and clear to the judges in
Alaska, to the attorneys and to the public that inspite of the vote of thousands
that vote means nothing, and a handful of attorneys can accomplish the transfer
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of a judge, and threaten other judges through peremptions for which they do not
even have to give a reason. All the attorneys have talked about before you are
the rights of their clients, and these are important rights, no one would say
that they are not. But what about the rights of the victims? What about the
rights of society? The Constitution clearly requires a judge to sentence to
protect society and reformation. No where in the Constitution, in the statutes
or in the case law is there any indication that a judge is to sentence in order
to avoid peremptions. And yet the Chief Justice of the Alaska Supreme Court has
stated publicly that this is happening, and any judge who will level with you
will tell you the same. The tail is wagging the dog at the present time as the
attorneys are in effect controlling sentencing, and are now even controlling the
transfer of judges. Thank you.



MARY/MATSU - 3/1 - 2:25 P.M.
TO: ALL LEGISLATORS

LEONARD MOFFITT
P 0O BOX 748
PALMER 99445

PREEMPTION IS TOOTED* AS A PROCEDURE TO PROTECT LAYMEN FROM PREJUDICIAL JUDGES®
HOWEVER, THAT PURPOSE SEEMS TO HAVE TAKEN SECOND PLACE AS ATTORNEYS MAY USE IT
TO OBTAIN FAVORABLE JJUDGES FOR THEMSELVES. THE PAST RECORD”OF RACIAL SEN-—
TENCING WOULD INDICATE THE PREEMPTIONWAS AND IS INEFFECTIVE. LEGISLATIVE
DETERMINATION 1S WHAT CONTITUTES JUDICIAL CONFLICTS OF INTEREST AND BIAS PLUS
REQUIRING JUDICIAL DISCLOSURE ARE NECESSARY JUDICIAL IMPROVEMENTS. MEANINGFUL
JUDICIAL IMPROVEMENTS CANNOT BE OBTAINED UNTIL THF OFFICERS OF THE COURT ARE
NOT ALLOWED TO VOTE ON CONFLICT OF INTEREST ISSUES.
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Representative Mike Davis
House District 19

MEMORANDUM o
To: Members of the House Judiciary and State AffalfS/cOmmittees”
From: Rep. Mike Davis h G ol/v®
Date: March 21, 1983
Re: House Bill 79
Enclosed is a copy of a letter v/ritten in regard to House Bill 79,
which would repeal the peremptory disqualification of judges. Mr.

Parrish presents some insightful arguments which you may wish to
consider when evaluating this bill.
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March 10, 1983

Representative Mike Davis
Capitol Office Building
Pcuch V

Juneau, Alaska 99811

Dear Representative Davis:

I am writing regarding House Bill 79 which has apparently been

introduced 1in the First Session of the 13th Legislature. This
bill provides that the current Alaska Statute 22.20.022 providing
for peremptory disqualificaticn of jJjudges be repealed. I wish to

express my most sincere opinion that the passaoe of this bill
would constitute a ciant leap backward in the struggle for a fair
and impartial judiciary in Alaska.

I take a particular 1interest in this bill because my father,
Robert A. Parrish, strongly supported it when it was originally
passed. I have paid special attention to the effect which it has
had upon the judiciary and justice in individual cases. T have
consulted with numerous other lawyers whose opinions | respect.
Among those, the near unanimous consensus 1is that the peremptory
disqualification procedure has been of great benefit to the state
and should not be abandoned.

The peremptory disqualification procedure operates on two
independent levels. Each 1is basic to fair adjudication of both
civil and criminal controversies in this state.

On the first Ilevel, the disqualification procedure helps 1insure
that a party or his counsel will not be required to participate
in litigation before a judge who 1is consciously or unconsciously

biased against him. Despite 1its rapid growth and large size,
Alaska 1is a small state in terms of 1its citizens inter-rolation-
ships and their vrelationship with the judiciary. Lawyers
especially have the occasion to go before the same judge time and
time again during the course of the average year. Trial jJudges
wield substantial power well beyond that which can be controlled
by appellate review. The potential 1is always present that a
judge will for non-judicial reasons act 1in a biased manner
against a given attorney or party. The availability of a

peremptory challenge effectively precludes a judge from at least
repeatedly acting in a biased manner against a lawyer or party.



Additionally, despite the high quality of the Alaskan judiciary,
lawyers are often correct in the belief that a certain judge may
not be properly suited to the trial of a certain type of case.
Again, the peremptory challenge procedure helps insure that such
a lawyer or his client will not be bound to accept a given judge
to try any given type of case.

At the second level, the peremptory challenge procedure promotes
anc assures that the judiciary will in general operate 1in a
completely unbiased manner and will strive to provide justice
uniformly.

It is easy to say at this stage of the jJudiciary®"s development
that we do not need a peremptory challenge law because there is
no evidence that any judge has been acting in a biased manner
toward any particular attorneys or any particular type of cases.
But, this has not always been the case. There have in the past
been strong inter-personal conflicts between Jlawyers and judges
which have resulted in biased decisions. Likewise, before the
peremptory challenge law there was much less wuniformity in
judicial application of the law. It is my strong belief that the
peremptory challenge lav; has contributed substantially to the
improved judicial situation 1in this state.

The exercise of a peremptory challenge 1in any given case 1is of
little significance to a judge. However, 1if a pattern develops
whereby a certain attorney 1is repeatedly challenging the same
judge, it becomes apparent to the bar 1in general that that

attorney does not believe he can get a fair trial 1in front of

that judge. No judge wishes to be subject to such public opinion
and therefore each strives to avoid bias 1in his attitude towards
attorneys and/or parties and their cases. This office has not

had occasion to peremptorily challenge a judge for many years.
Nevertheless, we consider the right to a peremptory challenge a
fundamental guarantee of the high quality and unbiased judiciary
that we have.

Likewise, if any judge develops a pattern of bias in a given type
of case, that pattern will soon become evident through the use of

peremptory challenges. Again, si.nce such a pattern 1is indicative
of bias, no judge would want it to continue. Therefore, he will
be spurred to closely evaluate his rulings in light of those of
other judges and conform to them. In this way, the judiciary
acts in a more uniform manner. Uniform application of laws 1is
desirable. Aside from equality of treatment, it speeds the

revision process if the people or the lawmakers disagree with the
manner of application.



Perhaps the most important attribute of the peremptory challenge
procedure is that it allows attorneys to represent their clients
to the fullest extent without fear of subsequent judicial
reprisal in other —cases. In the absence of a peremptory
challenge rule, judges can develop the attitude that they are
always right and that any attorney who challenges their judgment
by openly disagreeing with it or appealing it is wrong. In the
absence of a peremptory challenge, a challenge to the authority
of such a judge will be met with conscious or unconscious
retaliatory measures in a subsequent case.

I am pleased to say that 1in Fairbanks, at least, there 1is no

evidence of such attitudes. However, as they did exist before
the peremptory challenge law and do exist in other states without
such a law, 1 am constrained to believe that uhere 1is a cause and

a.Tfect relationship.

I have not lad any experience with political controversies 1in the

courts. However, 1 would assume that the risk of a biased judge
is as great there as it 1is 1in other types of cases. As a
lawmaker, 1 would think that you would be especially attuned to
the importance that an wunbiased Jjudge makes in a legal
controversy. I am sure you can see as well as | that there 1is
always the potential for the selection of a judge who simply
should not be chosen to hear a given case. I also hope you can
understand that judges, as human beings, are sensitive to their
reputation as to fairness. Since the peremptory challenge rule

may be the singlemost important means by which judicial
reputations can be developed and communicated, their continued
existence is critical.

I understand that there are concerns of expediency which would

militate in favor of repealing the peremptory challenge rule. I,
for one, favor taking measures which 1increase the efficiency and
reduce the <cost of the legal system. Nevertheless, the

importance of the peremptory challenge procedure in terms of
judicial quality and fairness offsets by far its cost in terms of
efficiency and expense. Therefore, | hope that you will oppose
passage of House Eill 79.

JAP :mgs
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March 10, 1983

Representative Charlie Bussell
Capitol Office Building

Pouch V

Juneau, Alaska 99811

Dear Representative Bussell:

I am writing regarding House Bill 79 which b s apparently been

introduced 1in the First Session of the 13th Legislature. This
bill provides that the current Alaska Statute 22.20.022 providing
for peremptory disqualification of judges be repealed. T wish to

express my most sincere opinion that the passage of this bill
would constitute a cii.ant leap backward in the struggle for a fair
and impartial judiciary in Alaska.

I take a particular interest 1in this bill because mv father,
Robert A. Parrish, strongly supported it when it was originally
passed. I have paid special, attention to the effect which it has
had upon the judiciary and justice 1in individual cases. T have
consulted with numerous other Jlawyers whose opinions | respect.
Among those, the near unanimous consensus is that the peremptory
disqualification procedure has been of great benefit to the state
and should not be abandoned.

The peremptory disqualification procedure operates on two
independent levels. Each is basic to fair adjudication of both
civil, and criminal controversies 1in this state.

On the first level, the disqualification procedure helps .insure
that a party or his counsel will not bo required to participate
in litigation before a judge who 1is consciously or unconsciously

biased against him. Despite its rapid growth and large size,
Alaska 1is a small state in terms of its citizens inter-relari.on-
ships and their vrelationship with the judiciary. Lawyer-
especially have the occasion to go before the same judge time and
time again during the course of the average year. Trial judges
wield substantial power well beyond that which can be controlled
by appellate review. The potential 1is always present that a
judge will for non-judicial reasons act. in a biased manner
against a given attorney or party. The availability of a

peremptory challenge effectively precludes a judge from at least
repeatedly acting in a biased manner against a lawyer or party.
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Additionally, despite the high quality of the Alaskan judiciary,
lawyers are often correct in the belief that a certain judge may
not be properly suited to the trial of a certain type of case.
Again, the peremptory challenge procedure helps insure that such
a lawyer or his client will not be bound to accept a given judge
to try any given type of case.

At the second level, the peremptory challenge procedure promotes
and assures that the judiciary will 1in general operate 1in a
completely unbiased manner and will strive to provide jJustice
uniformly.

It is easy to say at this stage of the judiciary"s development
that we do not need a peremptory challenge law because there 1is
no evidence that any judge has heen acting in a biased manner
toward any particular attorneys or any particular type of cases.
But, this has not always been the case. There have 1in the past
been strong inter-personal conflicts between Jlawyers and judges
which have resulted in biased decisions. Likewise, before the
peremptory challenge law there was much less wuniformity 1in
judicial application of the law. It is my strong belief that the
peremptory challenge law has contributed substantially to the
improved judicial situation 1in this state.

The exercise of a peremptory chauenge 1in any given case is of

little significance to a judge. However, 1if a pattern develops
whereby a certain attorney 1is repeatedly challenging the same
judge, it becomee apparent to the bar in general that, that
attorney does not believe he can get. a fair trial in front of
chat judge. No judge wishes to lie subject to such public opinion
and therefore each strives to avoid bias 1in his attitude towards
attorneys and/or parties and their cases. This office has not

had occasion to peremptorily challenge a judge for many years.
Nevertheless, we consider the right to a peremptory challenge a
fundamental guarantee of the high quality and unbiased judiciary
that we have.

Likewise, if any judge develops a pattern of bias 1in a qiven type
of case, that pattern will soon become evident through the use of

peremptory challenges. Again, since such a pattern 1is indicative
of bias, no judge would want it to continue. Therefore, he will
be spurred to closely evaluate his rulings in light of those of
other judges and conform to them. In this way, the judiciary
acts in a more uniform manner. Uniform application of lav/s is
desirable. Aside from equality of treatment, it speeds the

revision process if the people or the lawmakers disagree with the
manner of application.



Perhaps the most important attribute of the peremptory challenge
procedure 1is that it allows attorneys to represent their clients
to the fullest extent without fear of subsequent jJudicial
reprisal in other cases. In the absence of a peremptory
challenge rule, judges can develop the attitude that they are
always right and that any attorney who challenges their judgment
by openly disagreeing with it or appealing it is wrong. In the
absence of a peremptory challenge, a challenge to the authority
of such a judge will be met with conscious or unconscious
retaliatory measures 1in a subsequent case.

I am pleased to say that 1in Fairbanks, at least, there 1is no

evidence of such attitudes. However, as they did exist before
the peremptory challenge law and do exist in other states without
such a law, I am constrained to believe that there is a cause and

effect relationship.

I have not had any experience with poxxtical controversies in the
courts. However, J would assume that the risk of a biased judge
is as great there as it 1is 1in other types of cases. As a
lav/maker, T would think that you would be especially attuned to
the 1importance that an unbiased judge makes ina legal

controversy. T am sure you can see as well as 1 that there is
always the potential for the selection of a judge who simply
should not be chosen to hear a given case. I also hope you can
understand that judges, as human beings, are sensitive to their
reputation as to fairness. Since the peremptory challenge rule
may be the singlemost important means by which judicial,

reputations can be developed and communicated, their continued
existence is critical.

I understand that there are concerns of expediency which would

militate in favor of repealing the peremptory challenge rule. I,
for one, favor taking measures which increase the efficiency and
reduce the <cost of the legal systenm. Nevertheless, the

importance of the peremptory challenge procedure in terms of
judicial ounlity and fairness offsets by far its cost in terms of
efficiency and expense. Therefore, T hope that you will oppose
passage of House Bill 79.

JAP:mgs
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Representative Charles Bussell
Alaska House of Representatives
Pouch \, Mail Stop 3100

Juneau, AK 99811

Dear Representative Bussell:

I had hoped to attend the telephone conference with you
some weeks ago concerning the deliberations by the House
Judiciary Committee on whether to continue to permit the
preemption of trial judges. A conflicting court appearance
made it impossible for me to attend. As a resultl am
writing to you to express the reasons 1l think the right to
preempt a judge should be preserved.

While preemption of judges has been a fairly longstand—
ing practice, the situation involving Judge Hornaday in
Homer has, for the first time, put the propriety of that
practice 1in focus. I understand that Judge Hornaday 1is pre—
empted 1in approximately R(H of the drunken driven cases
which are on his calendar on the basis of his publically
announced policy of automatically imposing a substantially
longer sentence than the mandatory three-day provision now
applicable. I do not know Judge Hornaday. I harbor no 1ill
will toward him. I think that he is both sincere and mis—
taken and that his position demonstrates the need for the
right to preempt any given judge if the circumstances war —
rant it.

People are free only to the extent they are not vulner —
able to the arbitrary exercise of power. To protect freedom
and to prevent disparate treatment of persons by those with
power, the rule of Law was established as a basic tenet of
our constitutional scheme. That means nothing more nor less
than a guarantee that objective standards will be establish—
ed which apply to all persons whose conduct comes within the
ambit of those standards. It eliminates persons being held

_fi.
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to a standard of which they are not aware or which 1is
applied to some and not to others. It offends any reason-—
able person®s sense of fairness to be treated differently
than another for the same act or omission under similar
circumstances. Even a child understands this basic notion
of fair play.

The means by which standards are set for the conduct of
Alaskans is through legislation by their elected representa—

tives. By that means everybody participates in the process
of deciding what standards will govern them. Once those
standards are established, they are expected of everyone.
As a result, | should not be punished for something from

which you are exempt or anyone else might be exempt as a
matter of some subjective or unilateral action by someone in
authority.

The havoc wrought by drunken drivers 1in this state 1is a

disgrace. However, that does not justify me imposing my
personal standards on others. Nor does it justify a judge
imposing his personal standards on others. It is the

responsibility of the elective representatives of the people
of this state to establish the standards by which citizens
must conduct themselves. The state legislature has decided
that three days 1is the appropriate sentence for the first
drunk driving conviction under most circumstances, with the
discretion to impose heavier sentences 1if egregious circum—
stances exist. rf a judge decides that he will automatical —
ly impose substantially longer sentences than those estab—
lished by the legislature, he 1is 1imposing his personal
standards on those persons who come before him. To the
extent a judge considers his subjective jJudgment to be
superior to that mandated by the state legislature, he pre—
empts the legislative process.

Judges are sworn to uphold the law. They shou Id
therefore apply legal standards. Indulging personal
standards 1is unfair because it puts average citizens 1in a
position of having to guess what the personal preferences of
each judge might he when conducting themselves during their
daily lives. Citizens of this state are entitled to know
what the consequences of their acts are by referring to the
laws of this state.

It is a very basic principle that citizens should be
ruled by law, not men. A judicial system will be respected
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only to the extent it not only 1is fair but 1is also preceived
to be fair. There 1is no discernible reason for a person who
comes before a judge to be treated differently than a person
who comes before any other judge in this state for the same
charge, particularly when the legislature has provided a
guide which all judges are expected to follow absent special
circumstances.

I personally would prefer better laws than those now on
the books concerning drunk driving. To that extent 1| share
Judge Hornaday®"s views. IfT you agree with Judge Hornaday"s
views on drunken driving, | urge you to support remedial
legislation that applies to all drunken drivers in this
state. I urge you not to adopt the principle that allows
the people of this state to be subjected to the personal
standards of every judge 1in this state. The rule of law 1is
too important to be sacrificed for the expediency and the
emotional appeal of the drunk driving 1issue. Only if per—
sons who come before the judicial system have the right to
exclude judges who are known to have personal bias in a
given area can the rule of law be promoted with the sort of
assurance that the people of this state deserve and are
entitled to expect.

JHB/vmd
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March 29, 1983

Representative Charlie Bussell
Pouch V
Juneau, Alaska 99811

Re: House Bill 79,
Repealing Peremptory Disqualification of Judges

Dear Representative Bussell:

House Bill 79 would eliminate the peremptory challenge of
judges. It would thus only allow challenges of judges for
cause under A.S. 22.20.020. ITf only challenges for cause are
allowed, then challenges for cause will increase. Under the
present system, 1 do not hesitate to appear before judges
that | have challenged peremptorily. There are many reasons
for changing a judge.

However, 1if you challenge a judge for cause, it is a very
serious accusation. Tou must state, by affidavit, that you
feel the judge cannot be fair and impartial. In a way. you
are stating the judge Las not followed the judicial canons of
ethics. S/he has failed to recuse himself or herself when
that is what should have happened. If I ever had to
challenge a judge for cause. | would never want to appear
before that judge again. I would continue to challenge that
judge for cause, particularly if that 1is what my client
wanted or 1insisted upon.

Using this method of disqualification will cause an increase
in legal costs and expenses for clients, and will 1increase

the work of judges. Attorneys s/ill have to file motions to
disqualify for cause, accompanied by affidavits and
memoranda. There will be hearings on the motion. If the
motion is first denied, then it is assigned to another judge
for hearing under A.S. 22.20.020(c). IT the motion 1is still
denied, the question can go up on appeal, or at least a
petition for review can be filed. The peremptory challenge

system is so much more efficient, that it should be retained.

If there are problems because there are Tingle judge
districts, those are problems should be solved by 1ingenious

300 Burnette Street Post Office Box 810 Fairbanks, Alaska 99707
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use of telephone hearings, and, 1If necessary, assignment of a
judge from a different district to handle motions and the
trial. Eliminating the peremptory challenge of judges will
not solve the problem.

Alaska is still a small enough state that many people know
judges that they come before. IT they are not comfortable,
for whatever reason, they should have the right to one
peremptory challenge. The times when this has become a
problem for the court system are times when a judge has
announced publically the sentence s/he iIntends to give 1in all
drunk driving cases, for example, or cases where lawyers and
litigants have consistently felt that the judge®s demeanor or
decisions were unacceptable.

The peremptory system works very efficiently. IT a judge 1is
challenged, another judge i1s very simply assigned to the
case. One piece of paper needs to be filed by the attorney,
and another 1is filed by the courts. (See Civil Rule 42.)

The peremptory challenge of judges should be retained. I
urge you to defeat House Bill 79.

Sincerely.

SCHAIBLE, STALEY. DeLISIO & COOK. Inc.

Barbara L. Schuhmann

BLS:skb
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MEMORANDUM

TO: REPRESENTATIVE CHARLIE BUSSELL
CHAIRMAN, HOUSE JUDICIARY COMMITTEE

FROM: REPRESENTATIVE RANDYPHILLTPSAMJ-".

DATE: JANUARY 12, 1984

RE: HOUSE BILL 80

Craig Lovell of your staff advised me today that House Bill 80 will be
before the House Judiciary Committee on Monday, January 16, at 1:30 p.m. for
hearing. | have requested that the Division of Elections update their 1983
Fiscal Note on this bill. | have requested that this updated fiscal note be
ready for your committee®s hearing.

As you know, the Anchorage area experienced a power outage on the day of the
1982 general election. While power was restored to some of the Anchorage
bowl by about 6:00 p.m. that day, power was not restored to outlying areas
(including the Chugiak-Eaglo River area) until 12:30 a.m. the next morning.
Additionally, the normally 45-minute to an hour trip from the downtown
Anchorage area to places of residence in Chugiak-Eagle River took
approximately two hours or more because of traffic signal light malfunction
and traffic t"ieups. After the election, many persons in my district
expressed to me that they assumed polling places would be closed because of
the power failure or that they left town at their normal time only to arrive
home too late to vote because of the traffic proolems.

According to an article in the November 3, 1982, Anchorage Times, "Stray
Bullet Stalls Traffic, Voters, Power," page C-1, "Attorney General Wilson
Condon stated that after review of the situation and the law, he determined
that there was "Absolutely no authority to extend the polling time."

The proposed legislation presently before your committee in the form of
House Bill 80 is an attempt to rectify this matter so that if a natural
disaster or something on the order of the Anchorage situation occurs in
later years, there will be some authority for some action if any action is
deemed necessary.



Representative Charlie Bussell
January 12, 1984
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For your information, and the information of your committee members, 1 have
attached the following items to this memorandum:

1. November 13, 1982 memorandum from Assistant Attorney General
Kennedy and Investigator Savage to Attorney General Condon.

2. "Polling Hours for the General Election”™ f”om The Book of the
States 1982-83. e

Attachments
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LEGISLATIVE AFFAIRS AGENCY

MEHORANDUM January 12. 1984
SUBJECT: Extension of time for voting: HB 80
TO: Representative Charles Bussell

Chairman, House Judiciary Committee

FROM: Richard A. Bradley ™0
Legislative Counsel "

You have requested a sectional analysis of the above de-
scribed bill. As a preliminary matter, 1| must advise you
that a sectional analysis or summary of a bill should not be
considered an authoritative interpretation of the bill and
the bill i1tself i1s the best statement of i1ts contents. It
you would like an interpretation of the bill as i1t may apply
to a particular set of circumstances, please address a spe-
cific request to this office.

I have assumed that the justification for the bill is the
power outage that occurred during an election in Anchorage
in 1980. It was widely believed at that time that some per-
centage of the voting population was deterred from voting at
that election because of the outage.

Section 1 of the bill establishes new subsections to AS
15.15.080, a provision dealing with the times for the open-
ing and closing of the polls.

The existing provisions of that section now provide:

Sec. 15.15.080. TIME FOR OPELTItIG AND CLOSING POLLS.
On the day of any election, each election board shall
open the polls for voting at eight o"clock in the morn-
ing, shall close the polls for voting at eight o"clock
in the evening, and shall keep the polls open during
the time between these hours. The election board mem-
bers shall report to the polling place at 7:30 in the
morning of an election day. The hour shall be
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determined by the standard time, or daylight saving
time, that is applicable to the polling place.

The material added by this bill would permit the director of
elections, with the concurrence of the lieutenant governor,
to "extend the hours for voting on election day” on a deter-
mination by the director that a "natural disaster or
exigency'" has prevented a "'substantial number of qualified
voters from voting."

The director may draw that conclusion and offer that deter-
mination only If the director is able to show by statistics
or other means "an actual decrease iIn the number of quali-
fied voters voting"” over previous elections and no other
factors such as redistricting can account for the change.

In my opinion, even if there iIs a decrease iIn the number of
voters voting, the provisions of Sec. 15.15.080(b) would not
be triggered unless the "natural disaster or other exigency"
was simultaneously occurring.

The director may adopt regulations to implement the pro-
visions of Sec. 80(b).

IT I may be of further assistance, please advise.

RAB:0jb
J2/019
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MEMORANDUM

TO: REPRESENTATIVE CHARLIE BUSSELL
CHAIRMAN, HOUSE JUDICIARY COMMITTEE

FROM: REPRESENTATIVE RANDY PHILL

DATE: JANUARY 12, 1984

RE: HOUSE BILL 80

Craig Lovell of your staff advised me today that House Bill 80 will be
before the House Judiciary Committee on Monday, January 16, at 1:30 p.m. for
hearing. 1 have requested that the Division of Elections update their 1983
Fiscal Note on this bill. | have requested that this updated fiscal note be
ready for your committee®s hearing.

As you know, the Anchorage area experienced a pov/er outage on the day of the
1982 general election. While power was restored to some of the Anchorage
bowl by about 6:00 p.m. that day, power was not restored to outlying areas
(includiny the Chugiak-Eagle River area) until 12:30 a.m. the next morning.
Additionally, the normally 45-minute to an hour trip from the downtown
Anchorage area to places of residence in Chugiak-Eagle River took
approximately two hours or more because of traffic signal light malfunction
and traffic tieups. After the election, many persons in my district
expressed to me that they assumed polling places would be closed because of
the power failure or that they left town at their normal time only to arrive
home too late to vote because of the traffic problems.

According to an article in the November 3, 1982, Anchorage Times, "Stray
Bullet Stalls Traffic, Voters, Power," page C-1, Attorney General Wilson
Condon stated th~t after review of the situation and the law, he determined
that there was "Absolutely no authority to extend the polling time."

Thj proposed legislation presently before your committee in the form of
Hcjse Bill 80 is an attempt to rectify this matter so that if a natural
disaster or something on the order of the Anchorage situation occurs in
later years, there will be some authority for some action if any action is
deemed necessary.
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For your information, and the information of your committee members, |1 have
attached the following items to this memorandum:

1 November 13, 1982 memorandum from Assistant Attorney General
Kennedy and Investigator Savage to Attorney General Condon.

2. "Polling Hours for the General Election™ from The Book of the
States 1982-83.

Attachments



