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O FF IC E  OF THE ATTO RNEY  GENERAL

Bi, I Sheffield, Governor

POUCH K  -S T A T E  CAPITOL 
IUNEAU. ALASKA 99811 
PHONE: (9071 465-3bO'l

April 25, 1983

The Honorable Charlie Bussell  
Chairman, House Judiciary Committee 
Alaska State Legislature  
Pouch V
Juneau, AK 99811

C P l

%

Re: CS for HB 49
Our f i l e  n o . : 3 6 6 - 5 6 8 - 8 3

Dear Representative Bussell:

This l e t t e r  responds to the several questions relating  
to the nepotism r e s tr ic t io n s  proposed in the CS for HB 4 9 ,  now 
pending before the House Judiciary Committee.

As discussed at the prior committee hearing, the state  
i s  presently a party to l i t ig a t io n  which questions the permissi­
ble scope of any nepotism prohibition established under the Per­
sonnel Rules. Public Employees Local 71 v. S ta te , Case No. 82- 
4931 Civ. (Third Judicial  D i s t r i c t ) . The complaint, f i l e d  in 
June 1982, a l le g e s ,  in pertinent part, that the director of the 
division of personnel exceeded statutory authority in adopting 
Personnel Rule 13 09. The s ta te ' s  posit ion  in the l i t i g a t io n  is  
that the personnel Rule was adopted under the authority of AS
39.25. At the pres nt time, the parties  are pursuing settlement 
negotia t ions .

A b r ie f  summary of the lega l  questions posed in the 
l i t ig a t io n  may prove helpful to the committee. Directly at issue  
in the l i t i g a t io n  i s  whether AS 3 9 . 2 5 . 1 5 0  confers the requisite  
statutory authority for the promulgation of any Personnel Rules 
which re la te  to a nepotism re s tr ic t io n .  See AS 4 4 . 6 2 .  j 2 0 .  See 
also Kelly v. Zamarello, 4 8 6  P.2d 9 0 6 ,  9 1 0  n. 1 9  (Alaska 1 9 7 1 7 7  

It adoption of I nepotism re s tr ic t io n  i s  authorized under AS
39.25, the inauiry turns to whether the rules are "in accordance 
with standard prescribed by other provision of law." AS 
i i h .  62.020. See Boehl v. Sabre Jet Room, Inc. , 349 P .2d 585 
(Alaska 1960). Our research has not as yet d isc losed  any Alaska 
case authority which offers  a direct answer to whether i t  is  per-
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missible to adopt under the authority of the enabling statute  a 
regulation which extends, but i s  not inconsistent with, the p o l i ­
cy expressed in a separate statutory provision. Two factors may 
prove relevant were the l i t i g a t i o n  to proceed to a ju d ic ia l  reso­
lution. F ir s t ,  regulations are typ ica l ly  accorded a presumption 
of v a l id i ty .  Alaska Intern Industries ,  Inc. v. Musarra, 602 P .2d 
1240 (Alaska 1979). Second, the leg is la tu re  has amended AS 39.25 
subsequent to the enactment of AS 39.10.010, as recently as la s t  
session, presumably with knowledge of the long-standing nepotism 
prohibition in the Personnel Rules. However, since the matter i s  
presently in l i t i g a t i o n ,  any further comment on the merits of the 
pending l i t i g a t io n  would be inappropriate. I f ,  u lt im ately ,  the 
matter i s  not resolved in the immediate l i t ig a t io n ,  the Depart­
ment of Law w i l l  review whether the director of personnel enjoys 
the authority to e s tab l ish  reasonable nepotism re s tr ic t io n s  be­
yond the scope of AS 39.10.010. We are in formed that in the 
interm the d iv is ion  of personnel does not intend to enforce
Personnel Rule 13 09. See 1979 Inf. Att'y Gen. Op. (Feb. 13; 
J-66-191-79).

The committee also questioned whether any l e g i s la t iv e  
action to amend AS 39.10.010 would unduly prejudice the s ta te ' s  
position in the l i t i g a t i o n .  That the propriety of Personrel Rule 
13 09 i s  questioned in pending l i t i g a t i o n  should not, in our 
view, impair the L egis lature's  a b i l i t y  to a.-1 dress th is  matter. 
Any inference drawn from the le g is la tu re 's  action or, 
alternat ive ly ,  inaction would be speculative at best ,  and would 
not be a determining factor in the l i t ig a t io n .  Moreover, an 
appropriate le t t e r  of intent would dispel whatever inference may 
be suggested due to prospective l e g i s l a t i v e  reform.

The committee also raised several questions broadly
relating to t te  scope of CSHB 49. The proposed b i l l  establishes
nepotism re s tr ic t io n s  sp e c i f ic  to state  "department[s ] or
agenc[ies] ."  Absent s p e c i f ic  statutory provision to the con­
trary, the nepotism r e s tr ic t io n s  would not apply, for example, to 
the appointment of members or employees of regulatory boards and 
commissions, such as those l'egulatoi-y bodies established in T it le  
8 of the Alaska Statutes.  Further, in i t s  most expansive scope 
the res tr ic t ions  concern only the relationship  between a prospec­
t ive  employee and the commissioner, deputy commissioner or execu­
t ive  head of a particular agency or department. The b i l l  does 
not, therefore, address the s ituat ion  of a relationship between 
two persons not employed within the same department or agency. 
The example raised at the prior committee hearing, the appoint­
ment of a l e g i s la to r ' s  spouse or child to a position in a state  
agency or, for that matter, to a posit ion on any le g i s la to r ' s  
personal s ta f f ,  would not be within the ambit of the present 
b i l l .  Of course, other rules adopted by the leg is la tu re  to
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manage internal a f fa ir s  may address such a s i tu at ion .  Finally, a 
question was raised as to whether i t  would be appropriate to 
l imit the coverage to persons related by blood or marriage. More 
s p e c i f i c a l ly ,  the question concerned the possible  extension of 
the nepotism prohibition to persons in a Meretricious 
relat ionship. Without addressing any policy implications, we 
caution that amending the b i l l  to obtain the contemplated policy  
objectives would render the leg is la t io n  extremely vulnerable to 
challenge as v io la t iv e  of the constitutional guarantees to equal 
protection, due process and personal privacy.

Please l e t  us know i f  we can offer  any further a s s i s ­
tance on th is  matter.

NORMAN C. GORSUCH 
ATTORNEY GENERAL

Jonathan B. Rubini 
Ass-istant Attorney General

JBR:jb
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M e m b e r
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

April 26, 1983

Mr. Kenneth L. Brown 
1501 West 33rd Avenue 
Anchorage, Alaska 99503

Dear Mr. Brown:

Thanks for taking the time to write expressing your 
interest in House B i l l  49, an Act re lat ing to nepotism.

The House Judiciary Committee has had House B i l l  49 
under consideration during several hearings. I tend to 
agree with you. I see l i t t l e  or no need for this  l e g i s ­
lation.

It seems to me that our leaders and supervisors should 
be able to control the work being done by individuals employ­
ed for that purpose.

Thank you again for writing and for becoming a part of 
the l e g i s la t iv e  process.

Very truly yours,

I

Representative Charlie Bussell  
Chairman, Committee on Judiciary

C B : ly n
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BLUE RIBBON COMMISSION ON THE 
STATE PERSONNEL ACT

Pouch YG 
Mail Stop 3123 

Ju ;au, Alaska 99811 
(907) 465-4442JUNEAU, ALASKA Senator Bill Ray, Chairman

M E M O R A N D U M March 2, 1983

TO: House Judiciary Committee

FROM: Teresa B. Cramer ̂ jL X J^ iO J^ Q X a M A S i\J
Administrative Assistant

SUBJECi: Committee Substitute for House Bill 49 (State Affairs)
Nepotism in State Government

The existing statute prohibiting nepotism in state employment 
forbids only the employment of anyone related to the executive head of a 
department or agency. The statute states in full:

It is unlawful for a person who is the spouse of or is related 
by blood within and including the second degree of kindred to 
the executive head of a principal state department or agency 
to be employed in that department or agency. AS 3*.10.010.

The Personnel Rule is mere extensive, prohibiting the employ­
ment of relatives of the head of a division or subdivision within that 
division or subdivision. In addition, the Rule prohibits the employment 
of two related persons in the same agency unless express approval is 
given by both the appointing authority and the Director of Personnel. A 
copy .̂f the Rule is attached.

The scope of the Personnel Rule is broader than the statutory 
authority granted in AS 39.10.010. The rule-making authority given to 
the Personnel Board by the State Personnel Act may not extend to nepotism, 
since the nepotism statute is not part of that Act. The Attorney General 
has advised the Division of Personnel that the nepotism rule exceeds the 
scope of statutory authority. A lawsuit has been filed challenging the 
Department of Transportation's implementation of nepotism prohibitions.

The Blue Ribbon Commission recommends that legislation prohibi­
ting nepotism in state employment be adopted to provide statutory authority 
for the Personnel Rule. The prohibition against employing relatives 
does limit the opportunities for some Alaskans to find state jobs. The 
disadvantage to those people should be weighed against the appearance of 
impropriety ari favoritism which is created by people working for a 
close relative who is a highly-placed state official.
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Bill Analysis

Page 1 The first section of the Committee Substitute is based on the
Line 9 existing statute and Personnel Rule. The first paragraph

prohibits the appointment of relatives or the spouse of the 
commissioner, assistant or deputy commissioner of a department 
or the relatives or spouse of an executive head of an agency.
The reference to AS 39.25.020 means that the prohibition will 
extend to departments or agencies in all branches of government.

Paragraph (a) differs from the existing Personnel Rule and 
the statute by including reference to assistant and deputy 
commissioners and by its application to departments and agencies 
which are not part of the executive branch of government. It 
also differs by prohibiting the appointment rather than the 
employment of relatives. Prohibiting appointments of relatives 
permits people whose relationship is created {by marriage or 
adoption) after both are employed within a department to 
continue thei^ employment e,,r,n if one is the commissioner, 
deputy or assistant commissioner. However, the relative could 
not be promoted while related to the commissioner, since a 
promotion is an appointment to a higher position.

Line 16 Paragraph (b) prohibits the appointment of relatives of a 
division director to a position within that division. Like 
the first section, this prohibition extends to all branches 
of government through reference to AS 39.25.020.

Line 21 Paragraph (j) requires that before two relatives may be 
employed in the same department, the commissioner must 
approve the appointment in writing. This prohibition is 
limited to the executive branch.

Line 27 The commissioner may not approve an appointment if one of
the people will be working in a direct supervisory relation­
ship to the other spouse or relative.

Page 2 The commissioner may not approve an appointment which is
Line 1 prohibited by paragraphs (a) or (b).

Line 3 Paragraph (d) defines "second degree of kindred" as it is
defined in the current Personnel Rule. The definition extends 
beyond the normal definition by including aunts and uncles,
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who are usually defined as being third degree kindred. The 
definition applies only to the nepotism statute.

"Second degree of kindred" is defined to include full, half, 
and step relationships. It does not include in-law relation 
ships.

Line 7 The second section of the Committee Substitute provides for
a.i immediate effective date.

TBC:Imk 
Attachment



13 09.1 No person may be employed in a position in any agency 
who is- the spouse of or is related by blood or marriage within 
and including the second degree of kindred to the appointing 
authority of the agency.

13 09.2 No person may be employed in a position in any division 
or subdivision of any agency who is the spouse of or is related 
by blood or marriage within and including the second degree of 
kindred to the head of the division or subdivision of the 
agency.

13 09.3 No person may be employed in osition in any agency 
who is the spouse of or is related by uiood or marriage within 
and including the second degree of kindred to any other employee 
in the agency without the expressed approval of the appointing 
authority and the Director.
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STATE PERSONNEL ACT Mail Stop 3123
Juneau, Alaska 99811

JUNEAU. ALASKA Senator Bill Ray, Chairman (907) 465-4442

M E M O R A N D U M  March 2, 1983

TO: House Judiciary Committee

FROM: Teresa B. Cramer
Administrative Assistant

SUBJECT: Committee Su‘~titute for House Bill 49 (State Affairs)
Nepotism in Sv.te Government

The existing statute prohibiting nepotism in state employment 
forbids only the employment of anyone related to the executive head of a 
department or agency. The statute states in full:

It is unlawful for a person who is the spouse of or is related 
by blood within and including the second degree of kindred to 
the executive head of a principal state department or agency 
to Te employed in that department or agency. AS 39.10.010.

The Personnel Rule is more extensive, prohibiting the employ­
ment of relatives of the head of a division or subdivision within that 
division or subdivision. In addition, the Rule prohibits the employment 
of two related persons in the same agency unless express approval is 
given by both the appointing authority and the Director of Personnel. A 
copy of the Rule is attached.

The scope of the Personnel Rule is broader than tne statutory 
authority granted in AS 39.10.010. The rule-mdKing authority given to 
the Personnel Board by the State Personnel Act may not extend to nepotism, 
since the nepotism statute is not part of that Act. The Attorney General 
has advised the Division of Personnel that the nepotism rule exceeds the 
scope of statutory authority. A lawsuit has been filed challenging the 
Department of Transportation's implementation of nepotism prohibitions.

The Blue Ribbon Commission recommends that legislation prohibi­
ting nepotism in state employment be adopted to provide statutory authority 
for the Personnel Rule. The prohibition against employing relatives 
does limit the opportunities for some Alaskans to find state jobs. The 
disadvantage to those people should be weighed against the appearance of 
impropriety and favoritism which is created by people working for a 
close relative who is a highly-placed state official.
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Bill

Page
Line

Li ne

Line

Line

Page
Line

Analysis

1 The first section of the Committee Substitute is based on the
9 existing statute and Personnel Rule. The first paragraph

prohibits the apoointment of relatives or the spouse of the 
commissioner, assistant or deputy commissioner of a department 
or the relatives or spouse of an executive head of an agency.
The reference to AS 39.25.020 means that the prohibition will 
extend to departments or agencies in all branches of government.

Paragraph (a) differs from the existing Personnel Rule and 
the statute by including reference to assistant and deputy 
commissioners and by its application to departments and agencies 
which are not part of the executive branch of government. It 
also differs by prohibiting the appointment rather than the 
employment of relatives. Prohibiting appointments of relatives 
permits people whose relationshin is created (by marriage or 
adoption) after both are employed within a department to 
continue their employment even if one is the commissioner, 
deputy or assistant commissioner. However, the relative could 
not be promoted while related to the commissioner, since a 
promotion is an appointment to a higher position.

16 Paragraph (b) prohibits the appointment of relatives of a 
division director to a position within that division. Like 
the first section, this prohibition extends to all branches 
of government through reference to AS 39.25.020.

21 Paragraph (c) requires that before two relatives may be
employed in the same department, the commissioner must 
approve the appointment in writing. This prohibition is 
limited to the executive branch.

27 The commissioner may not approve an appointment if one cf
the people will be worki'ig in a direct supervisory relation­
ship to the other spouse or relative.

2 The commissioner may not approve an appointment which is
1 prohibited by paragraphs (a) or (b).

Line 3 Paragraph (d) defines "second degree of kindred" as it is
defined in the current Personnel Rule. The definition extends 
beyond the normal definition by including aunts and uncles,
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who are usually defined as being third degree kindred. The 
definition applies only to the nepotism statute.

"Second degree of kindred" is defined to include full, half, 
and step relationships. It does not include in-law relation 
ships.

Line 7 The second section of the Committee Substitute provides for 
an immediate effective date.

TBC:lmk 
Attachment



13 09.0 Nepotism

13 09.1 No person may be employed in a position in any agency 
who is the spouse of or is related by blood or marriage within 
and including the second degree of kindred to the appointing 
authority of the agency.

13 09.2 No person may be employed in a position in any division 
or subdivision of any agency who is the spouse of or is related 
by blood or marriage within and including the second degree of 
kindred to the head of the division or subdivision of the 
agency.

13 09.3 No person may be employed in a position in any agency 
who is the spouse of or is related by blood or marriage within 
and including the second degree of kindred to any other employee 
in the agency without the expressed approval of the appointing 
authority and the Director. j



Public O fficers and Employees

Sec. 39.10.010. Nepotism prohibited. It is ur,'lawful for a person 
who is the spouse of or is related by b ood within and including the 
second degree of kindred to the execu live head of a principal state 
department or agency to be employed in that department or agency. 
(§ 1 ch 98 SLA 1959)

A m . J a r .  2d re fe re n c e . —  63 Am . J u r . 
2d, P u b lic  O fficers and  Em p loyees , § 97.

Chapter 15. Official Bonds
S e c t io n
60. N um ber o f su re tie s
70. J u s tif ic a tio n  o f su re tie s
80. Release o f su re tie s
90. Proceedings for re lease o f su re tie s
100. F a ilu re  to f ile  new bond

in r

S e c t io n
10. Form , am ount, and cond itions 
20. O b liga tion  and effect 
30. A ction  on bond 
40. Recovery on de fec tive  bond 
50. Procedure when bond becomes 

f ic ie n t

Sec. 39.15.010. Form, amount, and conditions. The official bond 
of an officer or employee of the stats required by statute, or rule or 
regulation under authority of law shall be in a form joint and several, 
and made payable to the state in the penal sum and with the conditions 
required by law. (§ 11-2-1 A C L A  1949)

C ro s s  r e fe re n c e . —  A s to su re ty  bondB 
fu rn ish ed  by th e  p rin c ip a l execu tive  
o fficer o f each departm en t and subo rd in a te  
o ffic ia ls , see AS 39.05.050.

A m . J u r .  2d re fe re n c e s . — 12 Am. J u r . 
2d, Bonds, § 1 e t seq.; 63 Am . J u r . 2d, 
P ub lic  O fficers and Employees, §8 122, 
414-482.

Sec. 39.15.020. Obligation and effect. Bonds of state officers and 
employees are in force and obligatory upon the principal and sureties 
for breach of the condition of the bond committed during the time the 
officer or employee discharges the duties of or holds the office or 
appointment. Each bond is considered in force and obligatory upon the 
principal and sureties for J.he faithful discharge of all duties required 
of the officer or employee by any law enacted after the execution of the 
bond and this condition shall be set out in the bond. (§ 11-2-2 A C L A  
1949)

Sec. 39.15.030. Action on bond. Ar official bond executed by a 
state officer or employee is in force and obligatory upon the principal 
and sureties to and for the state, and for the use and benefit of all 
persons injured or aggrieved by the wrongful act or default of the officer 
or employee in his official capacity or employment. A  person injured or 
aggrieved may bring suit on the bond in his name. (§ 11-2-3 A C L A  
1949)



REQUEST 
L /  Bill/Resolution

I

49
Title An Act relating to nepotism in Stele employment 
Requested by Abood_____________________________________ Pete 1-25-83

II. FISCAL DETAIL
Agency Affected A d m i n i s t r a t i o n __________________________________ _
Program Category Affected Centralized Administrative Services 
BRU, Program, or Subprogram's) Affected Labor Relations
■(Note: If more'than one budget component is affected, separate line-item

amounts and .funding for each component in the analysis sectitn.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
2 00 TRAVFL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES • #
/OO GRANTS, CLAIMS, ETC. •

-0- -0 - -0 - -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND -0-
FEDERAL FUNDS ~
OTHER (Specify Source) ______

POSITIONS

FULL TIME -0 -
PART TIME -0 -
TEMPORARY -0 -

III. ANALYSIS (See Fisca Note Preparation Instructions, Section III) ’

No fiscal impact.

IV. DATE i-25-83 PREPARED BY
AGENCY Division of Labor Relations
PHONE -cE-4404

Original: Legislative Finance chb Reviewed B y ; Liz Hlecker^'^ " 
cc: Budget and Kericoemsnt

Prime Sponsor (First Legislate:* Named)

• * e • • • 
- l

\



inc. LtbiiLKiur,* ur me. s r o n  ui klajka
THIRTEENTH LEGJSLAT1

FISCAL NOTE

I. REQUEST . ^ )
Bill/Resolution No. HB 49, SB 56__________________________________ .__________
Title An Act relating to nepotism in State employment____________
Requested by House Sta-te Affairs_____________________ Pete January ^4, 1983

I K  FISCAL DETAIL
Agency Affected Administration______________________________________________
Program Category Affected Central Administrative Services .______________
BRU, Program, or Subprogram(s) Affected Personnel_________________________
(Note: If more than one budget component is affected, separate fine- 

item amounts end funding for each component in the analysis 
section.)

EXPENDITURES (Thousands of Dollars)

' FY 83. FY 84 FY 85 FY 85 FY 87• FY 88

100 PERSONAL SERVICES •
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC.

TOTAL 0

FUNDING (Thousands of Dollars)

GENERAL FUND 0
FEDERAL FUNDS ~
OTHER (Specify Source)

POSITIONS

FULL TIME 
PART TIME 
TEMPORARY

H I .  ANALYSIS (See Fiscal Note Preparation instructions, Section III)

No fiscal impact presuming the Executive Branch will not be expected to 
monitor or enforce this Act in the Legislative or Judicial Branch

/ ? «
]V. DATE January 24, 19S3 PREPARED EY Frank Rave

AGENCY Administrator ep;cV-
PHONE 465-4£30_________________ _

■Original: Legislative Finance o”3  Rev iew ed  E y . L i z  sleekef-JL? 
cc: Budget end Management

Prime Sponsor (First Leoislator-Named)
4 7 D 7 / 0 1 2 1 - 7

\



C O M M I T T E E  R E P O R T
(7)

H O U S E

1 / 1 8 / 8 3  f u r t h e r : J u d i c i a r y

D a t e :

Mr. Speaker:

The Committee on STATE AFFAIRS has had HB 49_______________

"An Act re lat ing  to nepotism in s ta te  employment; and providing for 
an e f fe c t iv e  date"

under consideration and reports i t  back as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached amendments (s ) r  V '

[)<f replace with CS for fefcffu  ! ] nelTtitle 8

and recommends , j  c L o

[ ] AND attaches a "Letter of Intent" [ ] New Fiscal Note

[ ] reports it back without recommendatio

[ ] referred to t h e ___________________________________________ Committee

£^T^Zero Fiscal NoteSAttached

M E M B E R S  S I G N I N G  M E M B E R S  H AV I N G
DO PASS/7 J  //} / O T H E R  R E C O M M E N D A T I O N S :

V ,  u - g y ,  . A l e .

H 6 0

i
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f fm x.t lc  \.ne-3-'olas-uk\ aril flS 'H  1 ; of. relating to. or coq- *2ftJdo8 ■ neoplasm or neoplasia 2 : of or relating to r.eoplaslldsm ^Tn iaa .tl- c lam  y'plas-t3-,5l; 
ja jif art principle In painting

Dlaa.tl-Clsm \-'plas-t3-,slz-«m\ n t ne- +  plastlclsm1 : the de art principle In painting — neo-plaa-tl-cist \-w-sast\ n 
j^Lpia.ton-lC \,nS-(,)6-pla-‘tan-lk, -pla-\ ad] : of or relating tofJXjoLalonlsm or Neoplatonlsts ■«o.pla*to*nl3m \,n? o-‘pl8t-'n-,lz-3m\ n nsv] 1 : Platonism Modified In later .sn tlquty to accord with Aristotelian, post* Trtstotellan, and orienta' conceptions that conceives of u:* world as an emanation from the One with whom the soul is capable of bdng reunited In  tranei or ecstasy 2 : doctrines sim ilar to aodent Weoplatonism — Neu-pla.to-niat \-*n-ast\ n «>o-preno Vne-3-,pren\ n [ne- + chlorop ren e ]: a synthetic rubber a id e  by the polymerization of chloroprene and characterized by pmcrior resistance (as to oils)^o-echP-las-ti-cism \-sk3-'las-t3-,slz-3m\ n : a contemporary Bovement among Catholic scholars aiming to restate the methods and teaching* of medieval Scholasticism In a manner suited to the Intellectual needs of the present■to-le.nlc \,nc-a-'le-nlk, -'ten-lk\ ad ] ( IS V ]: of. relating to, or ex­
hibiting neotenyMo-te-ny \‘ne-3-,te-ne\ n [N L  ncotenla, fr. ne- -I- Ok ttineln to ■retch — more at th in ] 1 : attainment of sexual maturity during the larval stage 2 : retention of some larval or Immature characters 
la rdtdlhoodB0*O<ter<lC \,tiE-3-'ter-lk\ ad ] IL L  neotericus, fr. L Gk nebterlkos fr. Ok, youthful. fr. neoterlos cimpar. of neos new, young — more 
at n e w )  : recent In origin : m o d e r nEeo-zo-lc \-'zo-lk\ ad ] : of, relatlnc or constituting the entire period from the end or the Mesozoic to tire present time 
■(•pall \n3-*p6I-5, -'pHl-. -'pal-\ n ,p l Nepali also N opa lls [H indi not pall ot Nepal, fr. Skt nalpdtlya, fr. NepSla Nepal] 1 : the Indie language of Nepal 2 : a native or Inhabitant of Nepal — Nopall 
mdjM-ptm-lhe \ 3-'pen(t)-thc\ n [L  ntpenthcs, fr. Gk nlpenthes, neut. of nlpenthls banishing pain and sorrow, fr. n l- not +  penthos grief, sorrow; akin to Gk pathos suffering — more at no. pathos] I a  potion used by the ancients to du ll pain and sorrow 2 : something capable of causing oblivion of suffering — no-ptm-tha-an \-lhe- »o\ ad]■SDh-e-llno \'ncf-3-,IEn\ o r n ep ll.e .lito  \-,lIt\ n [F  n lph illn e , fr. Ge nephell cloud — more nt n e b u l a ]  : a hexagonal mineral KNaiA ltSUOu that Is a usu. glassy crystalline silicate of sodium, potassium, and aluminum common In Igneous rocks — noph-o- Ua-le \.nef-3-‘lln-lk\ ad ]Mph-fi.lln.ltO Vnef-3-l3-,nlt\ n [ IS V ] : a slllca-deflclent Igneous rack having nephellne as the prctlomlnant mineral neph-'J-lom-e-tor \,nef-3-'llim-3t-3r\ n [G k nephell c loud + ISV •meter] : on Instrument for measuring cloudiness; specif : nn in­strument for determining 'he concentration or particle size of sus­pensions by means of transmitted or reflected light — noph.e-lo- mtt-rlc \,nef-3-IO-'me-trlk\ ad ) —  noph.o-lom.o.tr/ \-'lhm-3- trt\ nZT^h.OW \'nef-(,)yu, -htejly B rit *nev-\ n [ME neve tv, fr. OF neveu, fr. L nepot-, nepos 8n..idson, neplu w; akin to OE ne]a grandson, nephew, Skt nap/il grandron] 1 a : t> *on of one's bron;*r or s'stcr or of one's brother-in-law or slster-ln-lu'.v h : nn lllcg lhuate son of an ecclesiastic 2 obs : a lineal descendant; tsp : g ra i'dx iin  Bepho.acopo \'nrf-3-,ik5p\ n [Gk nephos cloud + ISV -s. a; e — more at n e b u la ] : an Instrument for observing the direction and velocity of clouds

ntphr- o r uophro- comb Jorm  [N L , fr. Gk. fr. nephros — more at IflPHRrns] : kidney (nr/t/irlc> <nep/irology>
M-phritM-nl \nl-’frltl-5-3l\ ad ] : of or relating to a nephrldlum 
M .ph rld .l.um  \-E-sm\ n. pi no .phrltM a \-E-o\ [N L ] 1 : n tubular glandular excretory organ characteristic of various codomate invertebrates 2 : n primarily excretory structure; esp : NEPHRON
Wph-rilo \'nef*,rTt\ n [O nrphrlt, fr. Gk nephros1 : a compact tremollte or nctlnollte that Is (lie less valuable kind of Jade formerly worn as n remedy for kldnoy diseases
L i.ph rlt.lo  \nl-'frlt-lk\ ad ] 1; re n a l 2 : of, relating to. or affected »>!*’ nephritis
M.phri-ti:; \nl-‘frT:-as\ n [LL , fr. Gk. fr. nephros kldnoy; nkln to ME ntre klUi.ov, Lanuvlan nrhrundlnrs testic les ]: acute or chronic 
Inflammation o l 'he kidney caused by Infection, degenerative pro­cess, or vascular durr.senepb.ro-gon.lc \,ncf-r3-'Jen-lk\ ad l 1 : originating In (ho kidney I : developing Into or producing kidney tissue 

neph.ron \'nef-,r!in\ n fO, fr. Gk neph ros ]: a single excretory unit «p. of the vertebrate kldnev
“••Plun.sls \nl-‘fr<5-S3s\ n [U L ] : degeneration of the kidneys chiefly affecting the renal lubu es — ito*phrot*lc \-'friit-lk\ a t l jo r n  
“• Pitts u l. t r a  \,nE-,pl3s-’3l-tr3. ,nl!-,pl(is-'(il-\ n [N L . no further] 1 i the highest point capnble of being attained : acm h  2 : the most Profound degree of a quality o* stato
■•P*o<tlBtn Vnep-s-.tlz-smV n [P  nfpo llsm i, fr. I t  nepotlsmo, fr. "tp o it nephew, fr. L nepol-, nepos grandson, nephew — more at JJltPHrw] ; favoritism shown to a relative (as by giving nn ap­pointive job) on a basis of relationship
■JP'tUno \'nen-,t(y)lln\ n [L  Neptunus] 1 a : the god of the sen In Moman mythology b : o c e a n  2 : Ihe plane! elghlh In order from we tun — sec p l a n e t  table — Nop>tn>nl-au \nep-'l(y)U-nE-an\ 
■“/

"•P-tu-nt.um \nep-'t/y)ll-nE-3in\ n [N L . fr. ISV Neptune] : n radioactive metallic clement that Is chemically sim ilar to urahlum ana Is obtained In nuclear reactors as a by-product In the produc­tion of plutonium — see ei.emf.ni table"••tO.ld \'nlr-?-3d\ n [L  Nereid-, Nereis, fr. Gk N lre ld -, N lre ls , fr. {!"*“» Nereus] : any of Ihe sen nymphs held In Greek mythology w  be the daughters of the sea-god Nereus
“•■re.ls \'n|r-«.3i\ n, p i no-ro>l<los \na ‘re-a-.dcz\ [N L , genus name, fr. L, Nereid] : any of a genus (Nereis) of usu. large often

BU.B.11 Ull » [V m il, IK 1! MMU. IF. AHBP MttFIIde La Trimoille , princess of Nerole J l 1670] : a fragrai.t pale yellow essential oil obtained from orange flowers and .use1 esp. in  cologne and as a flavoringNe.ro-ni.an \nl-'rS-nc-3n\ or Ne.ron-lc \-'riin-Ik\ ad ) [L  rtt'onl- 
anus, fr. Neron-. Nero Nero fA.D. 68 Rom emperor] : of, reladng to, or characteristic of Nero or his times 

n e rts  Vnsrts\ n P>. slang : n u t s  5nerv- o r nervl- or nervo- comb Jorm  [M E  nere-, fr. L, fr. nervus-]; NEUR- (nervine) 
ner-va.lion  \,n3r-'va-sh3n\ n : an arrangement or system of nerves also : VENATION■nervo \'nurv\ n [L  nervus sinew, nerve; nkln to Gk neuron sinew, nerve, nen to spin — more ut n e e d l e ]  1 : s in e w ,  t e n d o n  (strain every ~> 2 : one of the filamentous bands of nervous tissue con­necting parts of the nervous system with the other organs and conducting nervous impulses 3 a : n e r v e  c e n t e r  2 b : power of endurance or control : f o r t i t u d e ,  s t r e n g t h  c (1) : b o ld n e s s ,  

d a r i n o  (2) : b r a s s , o a l l  4 a t a sore or sensitive point b pi : nervous disorganization or collapse : h y s t e r i a  B : v e in  3 
6  : the sensitive pulp of n tooth syn  sec t e m e r i t y  — nervod 
VnsrvdX ad jsnerve vt ; to give strength or courage tonervo c e ll n : n e u r o n ;  a lso : a nerve cell body exclusive of Its pro­cesses
nerve center n 1 : c e n t e r  2b 2 : a source of leadership, control, or energy
nerve fib e r n :  a x o n ,  d e n d r i t enerve gas n : a war gas damaging esp. to the nervous and respira­tory systems
nervo im pu lse n : the progressive alteration In th*-protopIasm of a nerve fiber that follows stimulation and serves to transmit a record of sensation from a receptor or an Instruction to act to an effector nerve-less \'n3tv-l3s\ ad ] 1 : destitute o f strength or courage : f e e b l e  2 : exhibiting control or balance : p o is e d  — uorvo-Ioss- ly  adv — norve-less-ness nnerve- rack .lng  o r nerve-wxack-lng Vnarv-.rak-loV ad ] : ex­tremely trying on the nerves nerv-t-ness \'ni>r-vc-n3s\ n : the quality or state of being nervy 
ner-VOUS Vnar-V3s\ ad ] 1 archaic : s in e w y , s t r o n o  2 : marked by strength of thought, feeling, or style : s p ir i t e d  3 : of, relating to. or composed of neurons 4 a : of or relating to the nerves; also : originating in or affected by the nerves b : easily excited or Ir­ritated : ju m p y  c : t im id , a p p r e h e n s iv e  (~  smile) 6 a : UNEASY. 

d i s t u r b i n o  (~  moment) b : e r r a t i c ,  u n s t e a d y  (~  canoe) syn see v i g o r o u s  — nor-vous-ly adv — nor-vous-noss n 
nervous breakdown n X : n e u r a s t h e n ia  2 : a case of neurasthenia nor .'Oils Nel-lie \,n3r-v3-'sncl-e\ n [f r . the name N ellie ] :  a timid or Ineffectual person norvous system  n : the bodily jystem that In vertebrates Is made up of brain and spinal cord, nerves, ganglia, and parts o f the receptor organ:, and that receives and Interprets stimuli and transmits Im­pulses to the effector organs
uer-vuro Vnar-vysrX n [F . fr. ner] sinew, fr. L nervut]  : v e in  3 norvy \'n:r-v6\ ad ] 1 archaic : s in e w y , s t r o n g  2 a : showing calm courage : b o l d  b s nv.iked by effrontery or presumption : b r a s h3 : e x c i t a b l e ,  n e r v o u sno-SCtenco \'nesh-(e-)3n(t)s, nEsh-; 'nes-E-3n(t)s. *nes-\ n [LL  ncsclent/a, fr. I. nescient-, nesclens, prp. of nesclre not to know, fr, ne- not + scire to know — more ut n o . s c i e n c e ]  : lack of knowledge or awareness : i g n o r a n c e  — no-Bclont \-(E-)3nt\ ttdj 11033 Vnes\ n [MU ra ise , fr. OE mess: nkln to OE nasu nose — more at NOSE] : C A PE , PROM ONTORY -noss \nss\ n suJJIx [M E  -ner. fr. OE; nkln to OHO -nlssa -ness] : stnte : condition : quality : degree (goodnerr)NC3<SOl,rode \'ncs-3l-,rBd\ n [Count Karl R. Nesselrode 118*52 Russ sta tesm an]: a mixture of candled fruits, nuts, and maraschino used In puddliiRS, pies, and Ice creamNos-sus \'nes-3s\ n [L , fr. Ok Nessos1: a centaur shot by Hercules w llh  a poisoned arrow for attempting to carry away his wife 
lnC3t \'ncsl\ n [M E , fr. OE; akin to OHO ne.rt nest, L nidus] X a : a bed or receptacle prepared by a bird for Its eggs nnd young b : a place where eggs arc laid and hatched o : u receptacle re­sembling a bird's nest 2 a : a place of rest, retreat, or lodging b : d e n , h a n g o u t  3 : the occupant:, or frequenters of n nest4 a : a group of similar ll i ln g s : aggregation b : hotbed 2 6 : a group of objects made lo fit close together or one w ithin nnolher’ nost vl 1  : to build or occupy a nest 2 : to fit compactly together or within one nnolher ~  vt X : to form it nest for 2 : to pack compactly togethernest egg n X : a natural or nrtlflclnl egg left In a nest to Induce a fowl to continue to lny there 2 : a funu of money accumulated as a reservenost-or \'ncs-t3r\ n X : one that nests 2 W est: a homesteader or squatter who takes up open range for a farm 
no s.tlo  \'nes3l\ vb nos-tllng \-(3-)llo\ [MG nestlen, fr. OE neslllan, fr. nest] vl X archaic : n e s t  I 2 : to settle snugly or com­fortab ly 3 : to lie In an Inconspicuous or sheltered mnnner ~  vt X : to settle, shelter, or house In or as If In a nest 2 : to press closely nnd affectionately — nos-llor \-(a-)br\ n n c s t . lin g  \'nest-llo\ : a young bird that tins not abandoned the 
nestN os.to r \'nes tar, -,l6(a)r\ n [L , fr. Gk NestBr] X I an aged nnd wise counselor of the Greeks In the Troian War 2 ojten not cap : one who Is a patriarch or leader In his field Nos-lo-rl-an Sne-'stor-e-sn, -'sl6r-\ ad j X : o f or relating to the doctrine ascribed to Ncslorlus nnd ecclesiastically condemned In 431 that divine nnd human persons remained separate In the In­carnate Christ 2 : of or relating to a church separating from Ilyzanllno Christianity after 431, centering In Persia, and surviving among Assyrians— N e s to r ia n n — Noa-fo-rl-an.lsm \-,lz-3m\ n ino t \'nel\ ii t ME nett, fr. OE; akin to OHO neszl net, L nodus knot] X a s a meshed fabric twisted, knotted, or woven together nt regular
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^ l a s k a  ^legislature

BLUE RIBBON COMMISSION ON THE Pouch YG
STATE PERSONNEL ACT Mail Stop 3123

Juneau, Alaska 99811
juneau. alaska Senator Bill Ray, Chairman (907) 465-4442

M E M O R A N D U M  January 25, 1983

TO: House Judiciary Comnittee

FROM: Teresa B. Cramer
Administrative Assistant

SUBJECT: liouse Dill 52 - Government Interests in Intellectual Work
Products Developed at the Expense of the State

The Blue Ribbon Commission is proposing legislation to create 
and protect the state's interest in inventions, discoveries and creations 
developed by state employees or contractors during their employment or 
developed with the use of state facilities or resources.

The commission became interested in the issue when an employee 
of the Department of Fish and Game testified about employment problems 
arising from his patenting of a production scale salmon incubator. He 
had begun developing the incubator before he accepted employment with 
the state. He began working for the department and continued his project 
after securing advice from the Department of Law concerning avoiding the 
potential conflict of interest. His job for Fish and Game was closely 
related to the development of incubators. The employee stated that he 
created the incubator on his own time. He then patented it and sold the 
patent to a private corporation which marketed it. Thereafter, the 
department was required to pay royalties for use of the process.

The employee has filed several grievances over poor performance 
evaluations, lost promotional opportunities, and an alleged retaliatory 
layoff which he believed resulted from his patenting the invention. The 
department testified that there had been considerable morale problems 
because other employees believed that they had contributed to the develop­
ment of the process. They thought it unfair that one individual could 
secure a patent and potentially profit from an invention in which others 
had participated and in which the state should have an interest.

The Blue Ribbon C( ission is concerned that there is no 
statute protecting the state . interest in the inventions, discoveries 
and creations made by its employees or made through the use of its 
facilities. Legislation for the Alaska Energy Center and the Alaska
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Page Two

Resources Corporation gives each agency the authority to hold patents. 
Nothing in either chapter spells out how the state acquires that interest.

While the proposed legislation does not specifically address 
the situation which occurred in the Department of Fish and Game, the 
commission believes that this system would alleviate similar problems in 
the future. Information about the number of conflict of interest hearings 
before the Personnel Board indicates that there will probably be no more 
than two or three applications of the bill per year.

Bil 1 Analysis

Page 1 The first section of the proposed legislation gives the
Line 10 state all right, title and interest in any intellectual

work product developed during working hours or with the 
use of state facilities or by employees whose duties 
include responsibility for research.

Page 4 "Intellectual work product" is broadly defined later in
Line 12 the bill to include anything which is subject to patent,

trademark or copyright laws.

Page 2 A state employee or person under contract with the state
Line 8 is obliged to disclose the development of an intellectual

work product to the Alaska Council on Science and Technology 
and to assign any interest in it to the state. If requested, 
the person is required to assist the Council in applying 
for a trademark, patent or copyright. The comnission 
believes that the Council is the most appropriate existing 
state agency to administer the program.

Page 2 The Council is given broad discretion to decide whether
Line 21 to pursue patenting, trademarking, or copyrighting the

invention after consultation with affected state agencies.
The Council may waive any state interest in the discovery 
or may waive all interest but retain a royalty-free 
license in the intellectual work product so that the 
state would not have to pay for its use in the future.
If the state waives its interest, then the invrntor would 
be able to pursue protection of his own interest in the 
discovery.

Page 3 
Line 3

The proposed legislation gives the Council authority to 
grant monetary recognition to employees who develop an 
intellectual work product. The recognition could be in
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Page 3 
Line 13

Page 3 
Line 29

Page 4 
Line 5

Page 4 
Line 24

Page 5 
Line 7

Page 5 
Line 29

Page 6 
Line 7

the form of a cash award, a share in any royalties 
generated by the invention, or in any other manner the 
Council found appropriate. Payment would, nf course, be 
subject to legislative appropriation. The commission 
believes that the Council should have wide discretion in 
implementing the monetary award system in order to best 
encourage employees in their work and serve the state's 
interests.

Any disagreements between an employee and the state 
pertaining to ownership of an intellectual work product 
would be subject to voluntary arbitration if the parties 
agreed to be bound by the result. If not, then the 
disagreement could be settled in court. In addition, the 
state and the employee or contractor may enter into an 
employment contract which requires compulsory arbitra- 
ti on.

Legislators and employees of the University of Alaska are 
exempted from the chapter. The University has its own 
policy on intellectual property developed at its expense 
which is codified in section 2 of the proposed legislation.

The Council is granted rule-making authority for the 
chapter in accordance with the Administrative Procedure 
Act.

Section 2 of the legislation adds language to codify the 
University of Alaska's right to intellectual work products 
developed by its employees.

Section 3 requires state employees to waive their interest 
in intellectual work products developed at the expense of 
the state as set out in section 1 of the bill. The 
waiver is not subject to negotiation under the Public 
Employment Relations Act.

Section 4 amends the Alaska Council on Science and Technology 
statutes to add the powers and responsibilities granted 
by the proposed legislation.

Section 5 repeals the patenting powers currently granted 
to the Alaska Energy Center and the Alaska Resources 
Corporation. The commission believes that there should 
be a single system which applies to all legislative, 
judicial and executive branch employees of the state.
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CS for S3 for House Bill No. 58 (Judiciary)
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"An Act relating to a prisoner serving a sentence in full or having 
probation revoked for refusing to participate in counseling or treatment 
required by the court."

Sc.jt.iGn I

AS 12.55.015 Authorized sentences sets forth the conditions a 
judge may impose, either singly or in combination, on a defendant at the 
time of sentencing. Section I of CSSSHB 58 adds an additional condition 
"(9) provide for a sentence to be served in full by a defendant who 
refuses to participate in available alcohol, drug, sex offender or other 
mental health treatment required by the sentencing judge."

Section II

Sec. 12.55.080 Suspension of sentence and probation is amended by 
giving the court, the authority to require available alcohol, drug, sex 
offender or other mental health treatment as a condition of probation.
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Section III

AS 12.55.085 Suspending imposition of sentence (b) is amended by 
giving probation officers and the court the authority to re-arrest a 
person on probation status in instances of where the probationer refuses 
to participate in treatment required by the sentencing judge.

Section IV

AS 12.55.100 Conditions of probation (a) is amended by adding '’(5) 
to participate in available alcohol, crug, sex offender or other mental 
health treatment" as a condition of probation which may be required.

Section V

for revocation 
defendant

suspension isAS 12.55.110 Notice and grounds ____________ _______
amended to include refusal by a defendant to participate in available 
alcohol, drug, sex offender or other mental health treatment required 
the court as 'a condition of probation as good cause for revocation of 
suspended sentence.

by
a

[•KT3»1

Section VI

AS 33.15.080 Granting of parole is amended by including the 
provision that parole may not be granted to a prisoner wno has refused 
available alcohol, drug, sex offender or other mental health treatment 
recommended by the sentencing judge.

f t *
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Section VII

AS 33.30.250 Work Furlough (g) as amended would prohibit prisoners 
who refuse to participate in available alcohol, drug, sex offender or 
other menta1 health treatment required by the Division of Adult 
Corrections from being granted work furlough.

Summa ry

It is understood that the intent of this legislation is to help 
assure that offenders participate in treatment programs as determined by 
the court and professional correctional staff. It is noted that the 
purpose of section 1 of CS for SS for HB 58 is set out elsewhere in the 
bill and that the language contained in section 1 is unclear. Because 
the purpose of section 1 is carried throughout the other sections and is 
not necessary to ensure the intent of the bill is understood, it is 
recommended that section 1 be deleted.

/ /  t S s

Recommended by: _____
s frc. R^yer V. Endell, Director 

^  Division of Adult Corrections

Date:

Approved by: ~ ' iv V /l
Robert London Smith, Ph.D. 
Commissioner

Date: ?  3
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STATE OF ALASKA 

FISCAL NOTE Revision Date T S c T

I. REQUEST II. FISCAL DETAIL
BTI1/Resolution No.:CS for SS for HB 58 Agency Affected:Hea1th & Social Services
Title:11, .prisoner..refusing..treatment Program Category Affected: Justice
SponsorTHouse Judiciary_ BRU, Program of Subprogram!s) Affected:
Requestor: House Finance__ Adult Confinement____________________________________

EXPENDITURES/REVENUES: (Thousands of Doll ars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

OPERATING
ICO PERSONAL SERVICES
300 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND 3 STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING -0 - -0- -0- -0- -0- -0-

cAPItal , ! - o - - 0 - - 0 - - 0 - - 0 - - 0 -

REVENUE -0- -0 - -0 - -0- -0- -0-

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0 - -0- -0- -o- 1 -0-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME -0- -0- r -j- -0- -0- -0-
PART-TIME
TEMPORARY

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL: 

Not applicable. •

IV.

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/f/83

Date:_

ANALYSIS: Attach a separate page for any Analysis

Prepared By: Roger C. Lange ( . J Phone:_465-3376______
Division: Adult Corrc-ctions^y ~  . / /  Date: April 13, 19»3

Approved by Commissioner: 
Department Health & Soci



FISCAL NOTE

CS for SS for House Bill No. 58 (Judiciary)

Page 2

IV. ANALYSIS

The earlier fiscal note prepared on House Bill No. 58 assumed a loss of good time by 
inmates refusing to participate in counseling or treatment. Subsequent testimony at 
the House Judiciary Committee indicated that it was not the intent of the legislation 
to take away good time. This is also the opinion of the Office of the Attorney 
General. Therefore, enactment of this bill would have no fiscal impact C' the 
Division of Adult Corrections.



F r o m  J u d i c i a r y  C o m m i t t e e  3 / 2 2 / 8 3

CSSSHB 58

page 2, delete Sec. 4, lines 12 through 16 (& -enumber other sections
accordingly)

Page 3, delete word available on line 7

on line 8 , delete required by the division of corrections, and 
replace with

recommended by the sentencing court and made available by 

the Division of Corrections, or determined appropriate and 

made available by the Division of Corrections.



SUMMARY OF COMMITTEE SUBSTITUTE FOR SSHB 58

De n i a l  o f  P a r o l e  o r  F u r l o ugh
Sec t ion  7 -  The P a r o l e  Board may not p a r o le  a p r i s o n e r  who 
pa te  in a l c o h o l ,  d rug ,  sex o f f e n d e r  o r  o th e r  menta l h e a l t h
Sec t ion  8 -  The D i v i s i o n  o f  C o r re c t i o n s  may no t  f u r l o ugh  a 
refuses lu participate in treatment*

Revoca t i o n  o f  Suspens ion  o f  S en t ence
Sec t ions  2 ,  3 and 5 ~ A judge may impose a v a i l a b l e  a l c o h o l ,  drug, sex o f f e nd e r  
o r  o th e r  menta l  h e a l t h  t reatment as a c ond i t i o n  o f  p ro ba t i on .
Sec t ion  b -  A sentence w i l l  be revoked i f  the defendant r e fu s e s  to p a r t i c i p a t e  
in  t rea tment t h a t  i s  r equ i red  by the judge .

r e fu s e s  to p a r t i c i -  
t rea tment .

' • ; .--V . -f'i
p r i s o n e r  who



-A.

STATE O F  A L A S K A
PRELIMINARY STATEMENT OF FISCAL IMPACT ?3 XV, *=£

i 11 lie: riB 58 Date on Bill: 1/26Y -r.
Tit le - :  " An Act r e q u i r i n g  c e r t a i n  p r i s o n e r s  t o  s e rv e  a f u l l  s en ten c e . 11
p rn s o r :  Ranrc-rent s t i v e  L ind sue r
qURSto r :  House; J v id lc l a r y  Ci i lt ttne \ . F s t ima ted  fiscal impacts on: 

a. Fxpenditnres:.

FY 33 FY 84 l-Y 85 | FY 86 |
J Capital ....... _.1 .. 1 ..
I Operating -0- -0- | -0- 1
1 Total -0- -P.-. 1 ."0* . I _______J.

b. Revenuesi 
jRevenue | _ c _

2 . Source of funds to offset fiscal impact of bill:

No information provided.

3. Assumptions:

This b i l l  requires that a prisoner who refuses to participate in 
court ordered counseling while incarcerated may not be released 
u n t i l  he has served his f u l l  sentence. The b i l l  i s  not expected 
to  have-an appreciable impact on prosecution functions, as the 
prisoner w i l l  have already been convicted and sentenced by the 
time the question of his release ar ises .  The b i l l  may require 
the commitment of additional corrections resources, however.

4. Disclaimer:
This statement has not been reviewed by the 0KB in the Office of the Governor. It there 
fore does not represent thp final estimate of fiscal impact./P/oA J  AUm, M/

Prepared By: D an i e l  w. Hickey ,  (/.hinf P r o s e c u t o r  Phone: 465-3428
Division: C r im in a l  Di v i s i g q __ _____   n_______._____________  Date: 1/28/83

• NoTiaan C. Goivfuch, At:tcApproved by ConraiSSioner*: No-naan C. Goflsuch, Attorney General Date: j /a / j?
Department:__Department of Law ____

5. Distribution:
Original to Legislative Finance 
Copy to 0MB 
Copy to Sponsor
Cop y to  R e q u e s t o r  ?/15/83



'”mm i—ii.-i mmmmm,  — ---------------- — ------------------------------  =
, ■: . i '

j ......

Tiill f(o: House Bill No. 58   Date on Bill: January 18, 1983___
• : '  An Act reguiTing certain prisorters to serve a full sentence."
-.onior:r: Reps. Lindauer, Barnes, Abood, Pestinger, end Li ska ■

tor: '

1. Estimated -ri rca 1 impacts'on;

a. txpendtturess
(Thousands c f Dollars)
FY 33 FY 84 FY 85 FY 86 FY 87 i -Y 88

Lijiita 1 * 438.0
Operating -0 - 73.8
Total • -0 - -0 - 438.0 -0 - -0 - 73.8

b. Revenues; 
TRevenue I i •0- -<?- t  -Q- r o- i -a--- r :o- "T
P . Source of funds to offset fiscal.‘impact of bill:

“ - "
The funding source to offset the fiscal impact of' this bill was not identified by the 
sponsors.

3. Assumptions:

Statistical data is not available regarding the number of inmates currently refusing to 
participate in counseling or other programs required or recommended by sentencing 
judges. It is, therefore, assumed that two (P ) inmates per year with an average 
sentence length of six (6 ) years would refuse to participate in rehabilication programs 
required or recommended by the sentencing judge. A prisoner who must fuly serve his/ 
her sentence loses all good time. The amount of good time earned during a six (6 ) year 
sentence is one and one-h If (1 1) years.

The fiscal impact in the State's correctional system would be three (3) additional beds 
(P inmates per year for an additional 11 years). It is assumed these individuals would 
require a medium security setting. The cost for the beds, which would be needed in

Prepared By: Roger C. Lange
Division: Adult Corrections

Approved by Commissioner: 
Department; /%/*\/ S  S

5. Distribution:
Original to Legislative Finance 
Copy to 0MB 
Copiy to Sponsor 
Copy to Requestor

Phone: 465-3376
Date: Feb. 28, 1983'

Date: 3 / / / V . 3

. PI 8 /8 3



Asswnpti ons: {conti n u e d )

approximately four years, is calculated to be:

3 x $146,000 = $ 433,000.

Based on an estimate of one staff position for every ? ..'j inmates, one additional 
position would be necessary, beginning in i:Y 1583. Other costs include primarily food, 
clothing, and medical care, also beginning in FY 1988 .

Disclaimer: • •’
This statement has not been reviewed by the OI'.B in the Office of the Governor. It does 
not represent the polTcy of the Sheffield Administration or the final estimate of fiscal 
impact. v. . • ‘ '
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Sponsor Substitute for House Bill No. 53

"An Act requiring certain prisoners to serve a full sentence."

House Bill No. 58 adds a new section to AS 30.30 which states that 
a prisoner who refuses to participate in counseling or other programs 
required or recommended by the sentencing judge may not be released, 
paroled, or furloughed until the prisoner's sentence is fully served.

State Statute 33.30.100 authorizes the Commissioner of Health and 
Social Services to designate the facility where a sentence is to be 
served. AS 33.30.120 authorizes the Commissioner to transfer prisoners 
from one facility to another. This provides Adult Corrections the 
flexibility to effectively manage prison population and to give 
consideration to prisoner needs.

It is the goal of Adult Corrections to provide a complete 
rehabilitative process for every prisoner; however, this is not always 
possible due to availability ot certain types of programs, maintaining 
the integrity of programs, overcrowo leg, prisoner motivation, length of 
sentence, etc. At the time of sentencing, all of those factors are not 
known. It is the duty of the classification committee to identify and 
evaluate whatever factors may be relevant in each case; including the 
recommendations of the court. The placement of a prisoner reflects both 
the prisoner's needs and the needs/capabilities of the system. It 
should be recognized that factors of individual and system needs may 
conflict and that it is the responsibility of adult corrections to 
determine the most appropriate placement and programming.

Prisoners are classified within 30 days of admission to an 
institution and within 30 days following sentencing. The purpose of 
this classification is to work with each prisoner to develop 0 plan of 
incarceration to meet the prisoner's needs within the constraints of the 
correctional system. The classifi 'ation committee addresses 
insitutional placement, custody level, housing, work, program (including 
counseling) and furlough. Each prisoner's classification is reviewed a 
minimum of once every six months during the sentence.

The classification committee considers the availability of beds in 
correctional facilities in relationship to the type of security required 
for each prisoner; i.e. maximum, medium, minimum. The committee also 
considers the prisoner's program/counseling needs in relationship to the 
custody level. In some cases, prisoners cannot be placed in 
correctional facilities where specific program/counseling is available 
due to their custody level; i.e. a maximum custody prisoner would not be 
placed in a minimum/medium custody setting because of the risk to staff, 
prison population, and the public presented by the maximum security 
prisoner.
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Alaska's prison system does not have the same programs/counseling 
available at every institution; therefore, we are required to consider 
security needs before program/counseling needs.

There are two portions of Sponsor Substitute for House Bill No. 58 
which are unclear 1) Sec. 33.30.330(a) does not define "sentence is 
fully served," There is a question of whether good time would be 
granted to those who are ordered to serve a sentence in full. The 
attached fiscal note is based on the assumption that good time would not 
be- awarded. 2 ) The bill does not provide a mechanism to return a 
prisoner who refuses to participate in counseling or programs to court.

The enactment of House Bill No. 58 would increase the length of 
time to be served for the certain group of prisoners. Alaska's already 
overburdened correctional facilities would have to provide additional 
and very costly new beds to house the prisoners required to serve their 
full sentences.

Although the intent of this legislative proposal is both positive 
und admirable, it is not clear that coercion will cause a cure. In 
fact, it appears that the cure may cost considerably more than the 
problem and may be constitutionally questionable mechanism to alleviate 
a relatively minor problem in terms of the small number of uncooperative 
prisoners. We believe that the correctional division already possesses 
sufficient resources to deal with this problem through better and more 
sound prisoner classification and management.

Because of the reasons stated, the Department of Health and Social 
Services does not support passage of House Bill No. 58.

Recommended by:
V. EndeTl 

Division of Adu
lrector 
Corrections

Date:

Approved by:

y H frta jC . 2 /; S 1 B 3

Date: ' ' I ^



0  STATE OF ALASKA 
FISCAL NOTE

M ______________________
Revision Date Mar. 21, 1983

I. REQUEST II,
Bil1/Resolution No.: SS for UB No. 58
Tit1e:"An Act req. prisoners serve full 
Sponsor: Lindauer sentence"
Requestor: Judiciary Committee

FISCAL DETAIL
7\gency Affected: Health & Social Services 
Program Category Affected: Admin, of Just. 
BRU, Program of Subprogram^) Affected: 
Adult Confinement

EXPENDITURES/REVENUES: (Thousands of Doll ars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

OPERATING
100 PERSONAL SERVICES 55.5
200 TRAVEL
300 CONTRACTUAL 6 . 8
400 COMMODITIES 11.1
500 EQUIPMENT
600 LAND & STRUCTURES 438.0
700 GRANTS, CLAIMS, ETC .4

TOTAL OPERATING -0 - -0- -0- -0- -0- 73.8

CAPITAL I -0-" "1 "-0-

REVENUE I -o- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- 438.0 -0- -0- 73.8
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- r
PART-TIME -0- -0- -0- -0- -0- -0-
TEMPORARY -0- -0- “ -0- -0- -0- -0-

HI. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

The source of funds t'y offset the fiscal impact of this bill has not been identified 
by the sponsor of the bill.

IV. ANALYSIS: Attach a separate page for^iny Analysis

Prepared By:
Division:

Approved by Commissioner: 
Department:_

Phone: 46 5 - 3 3 7 6 _______
Date: March 31, 1983

Date:

Distribution.
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83



SS for HB No. 53 
Page 2

IV. ANALYSIS

A. Assumptions

Statistical data is not available regarding the number of inmates currently 
refusing to participate in to participate in counseling or other programs 
required or recommended by sentencing judges. It is, therefore, assumed that 
two [ 2 ) inmates per year with an average sentence length of six (6 ) years would 
refuse to participate in rehabilitation programs required or recommended by the 
sentencing judge. A prisoner who must fully serve his/her sentence loses all 
good time. The amount of good time earned during a six (6 ) year sentence is one 
and one-half (i) years.

The fiscal impact in the State's correctional system would be three (3) 
additional beds (2 inmates per year for an additional 11 years). It is assumed 
these individuals would require a medium security setting. It is assumed that 
the 3 beds will not be needed for 41 years as that would be the normal release 
date for the first offenders affected by this legislation.

B. Program Summary

1. Positions

One Correctional Officer II will be needed based on one staff positions for 
every 21 beds in the correctional system. It is estimated the cost for 
this position, including overtime and shift differential, for FY 1988 will 
be $55,500.

2. Other Expenditures - FY 1988

a. Contractual Services - $6,800 is estimated to pay for medical services 
based on FY 1984 estimates of $1,800 per inmate per year.

b. Commodities - $11,100 will be needed for food, clothing, bedding 
supplies, paper products, etc. This is based on the FY 1984 estimate of 
$8 . 0 0 per inmate day with 6% annual inflation.

c. Grants - $400 is requested to pay gratuities for inmates working on 
kitchen or janitorial crews.

d. Capital Expenditures - FY 1985
It is estimated 3 beds will be needed. It is assumed that the capital 
cost will be $146,000 per bed.

Capital needs = 3 x $146,000 
= $438,000

C. Impact - There is no economic or local government impact anticipated if this 
legislation is enacted.



STATE OF ALASKA 
Office of the Governor 
Budget & Management Div.

REVISED PROGRAM 
REQUEST FOR NEW POSITION

CATEGORY Admin, of Justice
COVER PROGRAM
AGENCY Health & Social Services • *
DIV IS ION Adult Corrections
BUDGET REQUEST UNIT Adult Confinement
BUDGET COMPONENT

FY 1988

POSITION
T ITLE

Correctional Officer II

LOCATION

Not determined

TYPE (F U L L  OR  PART-T IME)  EIL
NUMOER REQUESTED 1

RANGE

13

MONTHLY SA LA RY

2899

BARGA IN ING UNIT 

GGU

#  MONTHS (CY ) 

12

JUST IF ICAT ION :

To provide security and supervision of inmates in a correctional center, 
is estimated that one position is needed for every 2 H / 2  inmates. The 
proposed legislation will result in the need for an estimated 3 additional 
beds within the corrections system. Theref.or, one additional correctional 
officer will be needed in FY 1988.

It

DETA IL  OF RELATED EXPENSES

C1-1C4S fR.-v/liiJ I0/G1)
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J u d g e s ’  s e n t e n c e s  m a y
by Jeff Berflrurr
ITi m  » mrr

Sentencing orders handed down by slate judges 
rruv U* ignored when a convict refuses to take part 
m rfhat t'iMt'on programs ui jail. according to Com- 
m iwiorer if Health and Social Service* Helen
B o tm e

sentencing erders also may be ignored when 'he 
.•.ng’h * ? * vntencc is too shod to offer much prom- 
•so for rehabilitation." Bierne wrote in«  letter to a v  
c.Mant municipal prosecutor Mike Marsh. who ques- 

w r.> the Division of Correctiorj — which is in 
f<* rr.e dep an .u T i — u  able to ignore judges’ re­
turn 010* 1.111 .ws

M.itvh focur-ed M\ criticism on the ease of Amos 
r r .jie ia r.. vCnvu'tid of nine crime* far enticing or 

i .• a ;]r's t.to  ht* car Smjcfof.in' has a 
jw* r;.*#: *; * r. ar.d a sente:** which ordered
that h - *•• *t.railed in a sex o f f e r e r  program in 
pnwin

•* .i> • v.ry wa« never e n ro lls  ift such n proaram 
fol|.i»v;nv hr* Feb 19 sentencing, ar.d Distinct Court

Judge John Mason released him after he had served 
6'*3 months of a one-year sentence Singletary was 
placed on probation and ordered to get rro'rvniorul 
counseling outside since he wasn’t netting it in jail 

Two weeks after his release. Singletary was 
picked up for violating his prohofmn by reluming to 
a home where two of his earlier victims lived 
Mason sentenced Singletary to another year in jail 
on Oct. 13. and .igam ordered that *> ngletary be 
plated in a prison sex offender treatment program 

Beime said she had a staff memner contact Sin­
gletary m jail, jnd  that "V " Singletary cuntir.u»d to 
take the jwvsition ihas he is not guilty and that he 
does not wish to participate in vex offender treat­
ment ’’

Stng'etary did nut denv his guilt m court And 
Marsh w*d pre-iecut'.rs d'**pp.-d e'ghi -.ih-r 
n-eni charges in eschar g** f- r bmgletary’s . i\ epnt.g 
the evidence against him

Mason had sentenced 'sing!*-'.*'*, to a .ear in jail 
in February Ir Iter letter. Heirm *■*•>.r**d Single- 
u ry ’s  projected release late i . ’ul, «i

IUn just the m x offender program " ls of a long- 
lerm njture." Reime said there^was no point ir. en­
rolling Singletary

Hut according to Marsh. Singletary had 5‘-j 
momhs l-ft lo serve a.s of July 6

“ It would not be realistic to trout an ir.dn idujl 
over a penod of less than a year." Beim r wrote 
Marsh, attributing that judgment to a staff psvchia- 
rist

Mason Ij s I month vr.tenrod Singletary iu an­
other veur in .ail jnd  for the second time ordered 
tr.it he N*' »-nre:ird in the sex offender rehabilitation
program

Although the second one-year sentence i am r on 
MCI IJ, Iwinie said Singietarv s release date has 
tHw.,r se’ fur April XI

F'-i'n** '.piobng anof.-er psychiatrist, wrote 
Mji*o: th,n \  (ironic offenders such as Mr S;ngit- 
f.irv «r" rut very amenable to treatm ent, and that 
.m tat** minimum of nine months in treatm ent 
w u!d w u sM ry  to offer the slightest nope of 
having j r  **ffev t op. hi.s behavior **

D e l V ,

s e n t e i
Convicted perjurer Mir 

teoced to serve four yean  
oath tn the bribery vcone 
(irorge Hohman's expulu* 
ate.

State superior coun i 
landed down the vent once • 
condition of the sentence, I 
seek drug counseling.

The 31-sear old DeMan 
IS of seven counts of pcrju- 

C arLson sentenced D« a 
each count. Hut the wm 
winch means DeMan will 
yearn In jail.

( knadAlr salesman big 
used DeMan as • go-hetu 
into securing state funds :>i 
aircraft from lanadalr
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A la s k a n  c
t o  b e re v a :
by Jef* Berliner
lllMI % *1101

INTO WILD BM'F. HWDl.Hl
Wrfb t ' : . f . . w l s  w ep sent a  fl.ipptrg as a low-flying helicopter 
ciw ’»-d !»■.• t. fr.im th fir p»*rcr. near the roof ir. tin* background

Th<s prp v v* i Mkpn in ^  r.mgvll fM-fon- »n*- gulls headed south 
fur the winter

The »tate plaru to overhaul its 
coun vystem to simplify ,vil ..li­
gation and lo cut the tipne takes 
to get a civil case to inal after it’s 
filed

Ala »ka will be the first state in 
the country to un d rn jk e  a pro)eci 
of this magnitude The doors of the 
court vystem will lx‘ op* ned to ex 
P< n*. from the National t enter for 
bt.it** • <urlk in January

Si^ .* Supreme Coun Chief Jus­
tice Edmond burke will opj-oint c 
task !„rc« to w»(rk with the cen­
ter’s < ii;sultants

Tie Vki'Jii project will take a 
year \ complete, but court system 
administrator Art Snn\*orn said it 
will n-duce costs for litigants and 
make Alaska s couns iirnong *he 
most efficient m ihecuontrv 

It now take IK montfvs for a civil 
Ult to git to Inal 

“ A'ffKHjgh our fine* fnime is 
or.e i * the N*st in the .our.try. it 
van I**- improved.’’ Sh« wjen said 

"No stale has under.iken an ex- 
a non. r: >n of its litigation p ro  
< f\s< ,m the seal*- here p ro  
jxea-. according to a proposal 

‘it- court renrer •. w rsteni rr- 
jffiu* in Sarrunmnto. Calif 
results should ftrnefit lili- 
•i Alasiu and serve as pro- 
.»• exam p'e to o 'ro r stales ’’ 

pro'ect will cover three

from 
giotu 
"The 
gant* 
voc o 

T; 
area

m rce — A ta*k force will

’ofjk at 
reiati »r.‘ 
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•  Fer* 
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rn u n d e r of the 
<>a. o.-d Itfur- 
arl»iy in v* ivn- <<r
ettys begin his 
e*r it Clems*)n

Oenerul S u f  College jnd  later, 
the Army War College

He served or. ti e staff of Head 
quarters Mhiwj F- rccv Sourhem 
Europe in 'he early IMX. and w.i.s 
ch'vf of the plans branch in tie* 
I Mted N .tiurs ror.’.m.'md in F.g-

A  ''
' 'V:

E u d g e t  is.'-.iie t o p s  a g
l»\ Beth Barren
TI/tv* »«»•*

I *.*• i uhl.c will have a v  i.nd Uur. • 
I*. *• s if. or Mayor Tony Kr.viwles pf. 
o; >i* ;a*rm rg bidget and his EN> n. 
no .tti.j tility spending planAlii .‘h.« An. h.»rju»- Ait»-rr.»ili. .tr

the  Krvc.wlrs spending j. 
the f«*e vchtdulr for City p»-r 
’fciratar, system invjxH tior. 
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new permit stra .tu re  wm.:.; 
with the- cost of tnspe» iirn
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try Jcti LtrUncr
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An avv.vt.iii: municipal prosecutor may ask 
a judge to tijui Division of Corrections offi­
cials irtr j court to explain why they are ignor- 
me a  Judge v sentence of a convicted vex of fentter

Aiv .icrego District Coon Judge John 
Mason echo-d the concern express ed by prose­
cutor M ile Marsh over corrections officials’ 
failure to place Amoe Singletary in a sex of­
fender treatment program.

And a prison official acknowledged that Sin­
gletary is not an isolated case — thxt otnera 
sentenced to jail have not been placed tn the 
counseling programs selected by judges as 
part of their sentences.
,  "We can't force people to parttcipote m a 

program." said Hiland Mountain prison super­
intendent Frank Sauser.

Sauser said that ignoring a Judge's sentenc­
ing recommendation is not uncommon

“ II occurs nor just with this (sex offender 
program), but with all kinds of treatm ent," he 
said

Sauser said rondinans of semences handed 
down by judg.-s r.re ignored when II involves a 
trratm ern pn eram in which an inmate re­
fuses to jxirticir-aie.

Mason nr.o Marsh expressed dismay that 
•• t  court dies not have the power to order the 
Diemen of corrections to carry out Me sen- 
tenco Mason imposed on Sir.gle'iry almost

three weeks ago.
Thu is the second time Ma urn has sent Sin­

gletary to jail and asked that no r»- er.roiled in 
a sex offeraler treatment program The lirst 
time the request was ignored. Masco released 
Singletary so ne touid get couneeltr.v out of jail 
that w as no: provided tn prison

One day after the second sentencing, on 
Oct. 14. Marsn wrote Commissioner of Heaith 
and Socuil Services Helen Beimc asking her to 
intervene, because corrections responsibilities 
fall under her department. Copies of the letter 
also went to Division of Corrections director 
Robert Hatrack, Sauser. Mason. Gov Jay 
Hammond and Attorney General Wilson Con­
don.

Marsh has nol received a response to his 
letter. A spokesman for Beime, Judy Sh'Jer, 
said Beime would "probably" respond this 
week. She didn't say what her response would 
be.

Short of hauling corrections officials into 
court, Mason said he may first try to get 
through to them by telephone and in w ruing 

Mason first sentenced Singletary to jail — 
recommending his placement in the vex of­
fender program at Hiland Mountain — m Feb­
ruary jf ie r  Singletary pleaded no contest to 
nine crimes and had eight other charges 
dropped in exchange tr~ his plea

Singletary was sentenced to tittee year, n 
jail — with twu years suspended — on seven 
counts nt trying te "nitre young girts into his

ta r  and two counts of assault and battery for 
try ing to force them into his car. Singletary 
also tuts a prior rape conviction

0 hen Mast learned that Singletary was 
not getting any oeycMlogtca) treatm ent, he or- 
deret his rr ease on supervised probation so 
he could gei professional counseling.

But tut. weeks alter his release. Suigletary 
was p u v .d  up outside a foster chtJdrrn's home 
where v»P  of his former victims lived A condi­
tion of hu' prr button had been that he have no 
contact v .in  young girts.

In seme King him to jatl again, this time for 
another ye ir. Mason again stressed that he 
wanted Slty.etary enrolled in the sex offender 
treatment program Mason threatened to re ­
lease Singletary again so he could get profes­
sional counseling il the state failed to give lum 
the- treatment in jail.

Marsh said Singletary Is a danger to society 
and "the number one goal should be protection 
of society." He has urged Singletary be sent to 
j ail for the full year maximum term.

Singletary has been in the Third Avenue Jatl 
for th.Mhree weeks since his sentencing and 
ihe Division of Corrections has one more week 
under tne law to classify him and respond to 
Mason's sentence

“Th-v may resist that," said Mason, "but 
thero's nothing I can do That’s a co rrec ts,is  
problem and corrections has u lot cf problems 
now W’e don't have the authority to 'order 
’hem to do it. only to recommend "

R E S C U E  T E A M

Fight veteran Anchorage fire- 
fighters recently completed 40 
hours of intensive underw ater 
rescue training for white 
w ater, lakes and nvcrs. Each 
m em ber ol the class already 
has five A ir s  experience in 
w ater rescue and recovery. 
From  iv!:. they are, firvghV 
e rs  Kent Bohac and Mike 
House; epe neers Paul Bums, 
i laud" Ad..ms, Dean Fortatn 
and lu irr. Tlsh; battalion 
chief and team  leuder Kent 
A nders n ;  and firefighter 
John Huxley

S t a t e  e x t e n d s  f u n d i n g  f o r  q u a k e  r e s e a r c h

Falrtuu * — Stale officials say 
they will c -tinui* to fund DO #*.anb« 
quake m itonny, stations which 
were scm*; alml to dose in Decem­
ber fv iavr of federal funding 
ru n .

Tin* seismic stations a r r  one of 
six L’m vcrU y of Alaska project* 
which wx r -.tatc funding under the 
Urgnlatur** i  plan to appropriate 
state June. to shore up programs 
uff* ted *.«y the tight federal 
bud a*.et

!».t s:. tons are located in the 
WKiaS'T r>k Inlet area, monitor­
ing «.•».>• • the most active earth- 
qu-.kf :rr -sir. t?K? state.

Ju tn  ■ «-»4crer. director of the 
an*.. *-' \  • rfornvMcal Institute.
m u  • */ 'he  station* would be
rq«.»vif to Cutting down 
w rjfh -f '  m rny stations.

if.**0 irrani to continue 
th» t. flfenuioni for the
i» • '  i :r»up.!n\ will urfch-nvntc 
if i tn* *, tele.U'jf.e o r-
r  ’< • '/•-•rr.it data, helicopter
i i ’.t i a .-.ice the sunions and

not been found." he said ’If we 
don't get new money by the find of 
July, we are ngnt hark wr.ere we 
were two weeks BRO."
' Other state grant! for univer­
sity projects include

•  SI W.'OO t») the School of .Min­

eral Industry for minerals re­
search

• i-fi, xi) to the Division of Life 
v n  iiwcs for continued research on 
! n j. fiioMs vaccine for controlling 
disease prevalent among rrmd».*er

•  CU.tW to the Institute of

Water Resources for studies of ar- 
a-nic rot;twrr.motion of groindwa- 

ter and stream s near placet muv 
u»,'» opr rations

•  Cii.OOO for the Rural Educa­
tion Hec'th 0 «w rt Prujj.mxr..

A n c h o r a g e  p o l i c e  p r o m o t e  2  o f f i c e r s
i wo Anchorage police corpo­

ral! — Mark March and G a n  Rus­
sell — have been promoted to ser- 
c u t .  accord ng to Police Chief 
Brum S Pcner.

t-tursh. who will be xupervisor
ol ihe Cn»» Intervention Re- 
v[<iiuu* Team. Joined the depart 
men:In HTl uv a rtmr.it officer.

Af(er bccornmg o full time of­
ficer in 10T3. Ik  wcrxed in the war- 
ranlv section, the dispetcn center 
■xi traffic putroi and trained new 
rocniita. He is now mrotlf-d at Af- 
-t.ir.ige Community C olley . 

._wtii'ro be is studying for « ovgro- 
vi p .lice a Jtrinistrction.

P.usse.l will become -upcrvis r 
of robbers mvestigrttsn*. Af’- 
;—T mj> the de tnm en t in Ju;

T  r o o p
b> Carv Virtur-
nmfeniM

Alaska is o re  of the few >tat 
which d.«-s not have a full fl'-dg 
in m e  Ub. But Alaska SU 
In o p e r  com m anjer Tom ArxV 
'em hopes tochange n u t

And—son will ask Gov jj 
Hammond to set aside te  1 miliit 
in his prnpused IS»0-M budget 
build a fully equipped crime 1.1 
However. Anderson said it will I 
up to the new governor wh-ther' 
submit it to the legislature 

"In  this day-arvd age of mad« 
scientific progress, it’s  brcomj 
more and mote difficult In effi 
lively investigate a case aitht 
strong s ippcrt from a  c rn ie  Ul 
Anderson raid. -W e yjst c 
hardly operate without it."

State law enforcement agent: 
here now send most of their t«j

C o u r t r e

tk w l - W lU i l r i * ,
Washington — The I S. 

p rim e  Court ruled agnins! N 
SP.pe I.vk-mcs today, rehtvin 
ruipen their legal battle ngi 
the federat guvenirtient for alb 
dam ages to their homeland

The cisirt let stand wit 
comment a  U.S. Coun nf Ci, 
decision ira t denied cotrper s  
to Inupiat Eskimos for dam

S u b s i s t s  

s p a r k  c c
by A.J. McCUnahan
IVnM 9 mm

Newspaper nils in favor i 
\ulwistcnce priority rt*pcf;f 
live, Atnchdopic: duxerv* of * 
heads, are an “ intentJoru! m 
rewn*anon" of the fncis. say 
nent* ■'* the ballot measure.

the  actual photograph 
fprsts waste," Mid Jane A 
symkr-!woman for tr.c ►•r wp 
iflji repeal m iilfttite, a.. 
for ‘ -nsible Fish <i.td liamc 
oflcnent.

The photograph is scvi-ra 
old. she wid. and shews 
heads for an entire village • 
before they w ere distnhutes 
U * r i -

i<ut •  spokesman for th< 
side. Alaskar.s for f qual ) 
and Hunting PiR ht'. defem 
•d

The rrpeal effort w.il st 
clurive subcistence s!. 
n g u ti of Alaska mattne 
n u ts ,"  said Sam Me Do* 
of.thtxjken supporter cf fip* 
my; hghta and a  ieadrr tn tr 
live dnve

The taking of m anne rru 
would not directly affec* 
r-,«ral of state law, becui 
a re  managed under the 
M anne Mammal Protect

Angvik charged that the 
••••Ms that the lakiiv* of 
m jm m nla is mxuu^t'd ur 
c u r  *nr state p n o n t)  w t  
la*

‘ i  l l ' s  erroneous an 
who put >t tn knew th.it."

Collision Hal
h i g h  s p e e d  c l

A highspeed chase 
Sperurd ended Surilav



K A R L A  L. F O R S Y T H E
General Counsel

( A l a s k a  ( C o u r t  j & y s t e m  

<Slntc of Alaska
O F F IC E  O F  A D M IN IS TR A TIV E  D IR E C TO R 303 K  Street 

Anchorage, A K  99501

M E M O R A N D U M  March 2, 1983

To: Representative Charlie Bussell
Chairman, House Judiciary Committee

Representative John Liska 
Vice-Chairman, House Judiciary Committee

Representative Joe Hayes 
Representative Ramona Barnes 
Representative Hugh Malone 
Representative Don Clocksin 
Representative Ron Wendte

From: Karla L. Forsythe -.//,
General Counsel \ ^
Alaska Court System

Subject: SSHB 58

Thank you for this opportunity to comment on SSHB 58.

This bill amends existing law to preclude the release, parole 
or furlough of any prisoner who refuses to participate in pro­
grams recommended or required by the court, unless the prisoner 
at a court hearing shows good cause for failure to participate. 
The prisoner is entitled to be represented by counsel.

Since the length of prisoners1 sentences will be at stake, 
and since prisoners can be expected to raise the issue of lack of 
available programs, the bill will result in increased contested 
hearings. Any new hearings add to the already considerable work­
load of the courts. Although this bill taken by itself does not 
require additional manpower, continued caseload increases will 
require additional judicial resources.

In Anchorage alone, the police force has increased 169% since 
1976, from 174 officers covering 31 square miles to 294 officers 
covering 110 square miles in 1983. DWI arrests have increased by 
276% from 1977, from 651 to 1797. Small claims in Anchorage are



up 172% from 1977. Search warrant requests have also increased, 
up 538% from 1975 (99 search warrants in 1975; 532 in 1982). In­
court deputies for the Anchorage district court accrued a total 
of 787 hours of overtime last year. Alcohol screening statistics 
point to a 34% increase in new cases since 1977, These cases are 
a continuing responsibility for the court, because non-compliance 
affidavits are filed in about 25% of the cases, requiring court 
hearings and bench warrants.

In general, as legislative action continues to increase 
penalties, attorneys litigate longer and harder to protect their 
clients' interest.

The effectiveness of legislation which involves the justice 
system is directly related to the ability of the courts to 
process cases efficiently. As with other bills which provide for 
additional court hearings, the benefits of SSHB 58 should be 
analyzed in this context.

KLFrsmh
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Representative John Lindauer 
D istric t 10-A  
39 33  G eneva  Place 
A nchorage , A K  9 9 5 0 8

laska S>tate legislature

J^ousc of Eeprcsentatibcs

January 21, 1983

Whik in Jutuju

Pouch  V
Juneau, A K  99811 
4 6 5 -3 7 0 9

/ \

TO: House Judiciary Committee

FROM: Representative John Lindauer J

SUBJECT: House Bill #58: "An Act requiring certain prisoners
to serve full sentence."

The purpose of this Act is to motivate convicts to accept 
counseling or other rehabilitation programs required or 
recommended by the sentencing judge.

Presently, convicts may refuse to accept counseling or rehabili­
tation and then may be released early by the Commissioner on 
the premise that the convict will not be rehabilitated if he 
or she stays in jail.





•  #
H B  6 0 - - L i n d a u e r - - A n  A c t  p r o v i d i n g  o r  c o n d i t i o n a l  p a r d o n . "

( B u t  p r o b a b l y  d o e s n ' t )

1  —  A t . f i r s t  g l a n c e ,  i t  w o u l d  s e e m  t o  f l y  i n  t h e / f a c e  o f  A r t .  X I V ,  S e c .  1 ,

U . S .  C o n s t i t u t i o n ,  w h e r e  i t  r e a d s ,  i n  p a r t :

" . . . . N o  s t a t e  s h a l l  m a k e  o r  e n f o r c e  a n y  l a w  w h i c h  s h a l l  

a b r i d g e  t h e  p r i v i l e g e s  o r  i m m u n i t i e s  o f  c i t i z e n s  o f  t h e  

U n i t e d  S t a t e s ;  n o r  s h a l l  a n y  s t a t e  d e p r i v e  a n y  p e r s o n  

o f  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  

l a w ;  n o r  d e n y  t o  a n y  p e r s o n  w i t h i n  i t s  j u r i s d i c t i o n  t h e  

e q u a l  p r o t e c t i o n  o f  t h e  l a w s . "

A r g u a b l y ,  i f  s u c h  a  l a w  w e r e  t e s t e d  i n  A l a s k a ,  a  p a r d o n e d  p e r s o n  

r e q u e s t e d  t o  l e a v e  t h e  s t a t e  c o u l d  s a y  ( 1 )  p r i v i l e g e s  t o  s t a y  i n  

A l a s k a  w e r e  a b r i d g e d ,  ( 2 )  d i d  n o t  h a v e  t h e  " i m m u n i t y "  o f  b e i n g  

p r o t e c t e d  b y  A l a s k a  l a w s ,  o r  ( 3 )  i n f r i n g e m e n t s  w e r e  m a d e  o n  h i s  

l i b e r t y  t o  r e m a i n  i n  t h e  s t a t e  o f  h i s  c h o i c e  a n d  ( 4 )  w a s  d e n i e d  

" e q u a l  p r o t e c t i o n "  o f  A l a s k a  l a w s .

^ - - A r t i c l e  I ,  A . a s k a  C o n s t i t u t i o n ,  u n d e r  " i n h e r e n t  R i g h t s "  g i v e s  c i t i z e n s  

t h e  s a m e  k i n d  o f  p r o t e c t i o n .

P r o b a b l y  s i m i l a r  a r g u m e n t s  c o u l d  b e  m a d e  u n d e r  A l a s k a  C o n s t i t u t i o n ,  

a n d  t h e  a d d i t i o n a l  h u e  a n d  c r y  t h a t  t h e  S t a t e  c a n n o t  m a k e  " u n j u s t  

d i s t i n c t i o n s  b e t w e e n  p e r s o n s . "  ( S e e  L e g f t e  v .  M a r t i n ,  3 7 9  P . 2 d  4 7 7 ( 1 9 6 3 )

3 - - H 0 W E V E R ,  C O U N T E R I N G  T H A T ,

i s  A r t .  I I ,  S e c .  2 1 ,  E x e c u t i v e  C l e m e n c y ,  a s  f o l l o w s :

" S u b j e c t  t o  p r o c e d u r e  p r e s c r i b e d  b y  l a w ,  t h e  g o v e r n o r  m a y  

g r a n t  p a r d o n s ,  c o m m u t a t i o n s ,  a n d  J r e f r i e v e s ,  a n d  m a y  s u s p e n d  

a n d  r e m i t  f i n e s  a n d  f o r f e i t u r e s .  T h i s  p o w e r  s h a l l  n o t  e x t e n d  

t o  i m p e a c h m e n t .  A  p a r o l e  s y s t e m  s h a l l  b e  p r o v i d e d  b y  l a w . "

( a )  T h e  L e g i s l a t u r e  h a s  n o t  y e t  p r e s c r i b e d  p r o c e d u r e s  r e l a t i v e

t o  e x e c u t i v e  c l e m e n c y  o r  h o w  i t  s h o u l d  b e  c a r r i e d  o u t .  T H i s  m e a s u r e  

w o u l d ^ t h e  f i r s t ,  o r  c o m e  c l o s e s t ,  t o  t h a t  p r o p o s i t i o n .

( b ) - - O b v i o u s l y ,  t h e  G o v e r n o r  a l r e a d y  h a s  t h e  p o w e r  t o  g r a n t  p a r d o n s .  

T h e r e  i s  n o  A l a s k a  c a s e  l a w  o n  s a m e  a n d  a p p a r e n t l y  t h e r e  a r e  n o  

s t a n d a r d s  p r e s c r i b e d  a n y w h e r e  t h a t  t h e  G o v e r n o r  w o u l d  h a v e  t o  m e e t .

I n  o t h e r  w o r d s ,  " h e  c a n  d o  i t  i f  h e  w a n t s  t o . "

( c )  —  I  u n d e r s t a n d  f r o m  B i l l y  B e r r i e r  s u c h  e x e c u t i v e  c l e m e n c y  

a r r a n g e m e n t s  h a v e  b e e n  u p h e l d  i n  a t  l e a s t  t w o  j u r i s d i c t i o n s  ( b u t

h e  w a s  u n a b l e  t o  g i v e  m e  c a s e  l a w  c i t a t i o n s  a n d  I  h a v e n ' t  t h e  h o u r s  

t o  r e s e a r c h  i t ,  y e t ) .

( d ) - - " E x e c u t i v e  c l e m e n c y " ,  I  t h i n k ,  i s  q u i t e  d i f f e r e n t  f r o m  a  J u d g e  

h a n d i n g  d o w n  a  s e n t e n c e .  I n  t h e  l a t t e r  c a s e ,  t o  m a k e  s u c h  a  c o n ­

d i t i o n  a s  a  p a r t  o f  a  s e n t e n c e ,  t h e  J u d g e  w o u l d  b e  d e a l i n g  w i t h

l a w  a n d  v e r y  l i k e l y  w o u l d  b e  a c t i n g  u n c o n s t i t u t i o n a l l y  a n d  t h e  p r q -  

v i s i o n  p r o b a b l y  c o u l d  b e  s u c c e s s f u l l y  c h a l l e n g e d .  A c t i o n  c h a l l e n g i n g

G o v e r n o r s  a c t i o n  u n d e r  t h i s  k i n d  o f  l a w  p r o b a b l y  w o u l d  b e  u n s u c e s s f u l .  

   * * * * * * * * * ________________________________________



V lasta  H>tate leg islature
Representative John Lindauer
D istric t I0 -A  
3933 G en eva  Place 
A nchorage , A K  9 9 5 0 8

House of ftcprcsentatibes

March 11, 1983

MEMORANDUM

TO: House Judiciary Committee

FROM: Representative John Lindauer if,

RE: Mouse Bill #60: "An Act providing for conditional pardon."

The intent of HB 60 is to offer a released prisoner the option of 
leaving the state of Alaska in exchange for a Governor's conditional 
pardon.

Recividism is a ma.ior problem in Alaska allowing Alaska's released 
convicts to leave the state would insure that these convicts would 
not terrorize, rape, burglarize, or assault Alaskans. Hopefully, 
a now climate and location often closer to the "home" from whence 
they came, would assist in their rehabilitation.

The transport by the convict would be voluntary. However, should the 
individual renig on his agreement, he would fall again under the 
provisions of his parole.



Rep resen tative John L indauer 
D is tric t 1C-A 
3933 G en eva  P lace 
A nchorage , A K  995CS

# 3 laska ls>tate Hegfelatut®

M a r ch  1 1 , 1983

MEMORANDUM

ouse of I^epccsEntattbes

While in Juneau
Pouch  V
Juneau, A K  99811 
465 -3 7C 9

0 5 ' .

f t  n . *^  Mar job-
k  * E C E I H
Mr
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T O :  H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  J o h n  L i n d a u e r

R E :  H o u s e  B i l l  #60: "An A c t  p r o v i d i n g  f o r  c o n d i t i o n a l  p a r d o n . "

T h e  i n t e n t  o f  HB 60 i s  t o  o f f e r  a r e l e a s e d  p r i s o n e r  t h e  o p t i o n  o f  
l e a v i n g  t h e  s t a t e  o f  A l a s k a  i n  e x c h a n g e  f o r  a G o v e r n o r ' s  c o n d i t i o n a l  
p a r d o n .

R e c i v i d i s m  i s  a  m a j o r  p r o b l e m  i n  A l a s k a  a l l o w i n g  A l a s k a ' s  r e l e a s e d  
c o n v i c t s  t o  l e a v e  t h e  s t a t e  w o u ld  i n s u r e  t h a t  t h e s e  c o n v i c t s  w o u ld  
n o t  t e r r o r i z e ,  r a p e ,  b u r g l a r i z e ,  o r  a s s a u l t  A l a s k a n s .  H o p e f u l l y ,  
a new c l i m a t e  and  l o c a t i o n  o f t e n  c l o s e r  t o  t h e  " h o n e "  f r o m  w h e n ce  
t h e y  ca m e ,  w o u ld  a s s i s t  i n  t h e i r  r e h a b i l i t a t i o n .

T h e  t r a n s p o r t  by  t h e  c o n v i c t  w o u ld  b e  v o l u n t a r y .  H o w e v e r ,  s h o u l d  t h e  
i n d i v i d u a l  r e n i g  on  h i s  a g r e e m e n t ,  he  w o u ld  f a l l  a g a i n  u n d e r  t h e  
p r o v i s i o n s  o f  h i s  p a r o l e .
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STATE OF ALASKA 
FISCAL NOTE Revision Date , 1903

I . REQUEST II,
Bill/Resolution No.: House Bill No. 60 
Title:providing for cond. pardon...
SponsorT  Lindauer_______________________
Requestor: House Judiciary_____________

EXPENDITURES/REVENUES: (Thousands of Dollars)
1  L"V QQ r v “

FISCAL DETAIL
Agency Affected: Health ft Social Servs,
Program Category Affected: Justice____
BRU, Program of Subprogram^) Affected: 
Adult Confinement _____

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
OPERATING

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND ft STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0- 1

• REVENUE -0- -0- -0- -0- -0- -0- I

rUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -0- -0- ;

FEDERAL FUNDS 
OTHER (Specify Source)

POSITIONS:
FULL-TIME -0- ‘ -0- -0- -0- " -D- -0- I
PART-TIME i

TEMPORARY

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Not applicable.

IV,

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Conv to Ronuestor (if different from Sponsor) * 3/8/8'

ANALYSIS: Attach a separate page fo r any Analysis ^   ̂ /

Prepared By: ^ • Lange (P . ^Phone: ^165-3376
Division: Adul t" Corrections- Date.

Approved by Commissioner: 
Department Health ft Sec

Date: ^ ? / t



FISCAL NOTE 
House Bill No. 60 
Page 2

IV. ANALYSIS

Enactment of House Bill No. 60 would not impact the Division of Adult Corrections 
as offenders receiving conditional would not require supervision.
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E x c l u s i o n a r y  r u l e  c h a n g e  s o u g h t
by Steve Hansen
Tlnws Writer

A Senate resolution aimed at amending 
the so-called exclusionary rule received a 
strong endorsement from sever.! prosecu­
tors, law enforcement officials and citizens 
who testified before a Senate Judiciary Sub­
committee public hearing here Friday.

If the resolution receives similar support 
from at least two-thirds of the state House 
and Senate, the amendment will appear on 
the ballot in the 1984 general election.

Under the rule, if a judge decides that evi­
dence has been gathered illegally by law en­
forcement officials, it is inadmissable in 
court. And if a defendant is brought to trial 
based or. evidence gathered in an illegal 
search, the charges can be dismissed.

The exclusionary rule is based primarily 
on the U.S. Constitution’s prohibition of ille­
gal search and seizure by the government. 
But many states have the same tyj. if prohi­
bition either in their constitutions, i in their 
statutes.

Opponents of the rule say it often allows 
criminals to go free on legal technicalities.

The resolution, co-sponsored by Sen. Bill 
Ray, D-Juneau, and Sen. Fritz Pettyjohn, 
R-Anchorage, would modify the rule.

Under tne provisions of the resolution, 
even if officers did not follow correct consti­

tutional procedures in gathering evidence, it 
would be admissible if th° state could prove 
the nolice acted in "good faith."

Pettyjohn called the resolution “the most 
significant piece of criminal legislation this 
legislature will address.”

Alaska law currently guarantees the right 
of citizans to be "secure in their persons, 
houses and other property, papers, and ef­
fects" and against “unreasonable” searches 
and seizures.

It also states that warrants must be issued 
based on probable cause, must describe the 
place to be searched, and the persons or 
things to be seized..

If the resolution is approved by the legisla­
ture and voters, the following amendment 
will be added:

"A person whose rights under this section 
are violated has a cause of action for civil 
damages against the peace officer who vio­
lates this secition. Evidence seized in viola­
tion of this se' tion shall not bn suppressed in 
a criminal prosecution if it is discovered by a 
peace officer acting in the good-faith belief 
that the officer’s conduct is constitutional 
and if there is a reasonable basis for that be­
lief.”

District Attorney Victor Crumm, Munici­
pal Prosecutor Allen Bailey and U.S. Attor­
ney Michael Spaan were among those who

testified in favor of the "good-faith” resolu­
tion at Friday hearing.

Sens. Joe Jo.sephson and Pat Rodey, both 
D-Anchorage, and Pettyjohn hosted the hear­
ing.

Crumm said the charges against some 
suspects are now being reduced or amended 
if he thinks the evidence would not be admit­
ted by the court.

Bailey repeated Crumm’s statement, ad­
ding, “Bui in my opinion if one rapist walks 
(away free) then that’s too many.”

Bailey was making reference to a case he 
handled in which a conviction against a rap­
ist was thrown out because the evidence was 
ruled inadmissable.

Spaan said the exclusionary rule should be 
amended because it “doesn’t benefit an inno­
cent party but it benefits the guilty.”

He said the alternative to allowing a judge 
to decide whether evidence was obtained in a 
"good-faith” mistake was "worth letting a 
guilty person go unpunished."

After the hearing, Petty* )hn said he felt 
confident the proposal would receive the re­
quired two-thirdo majority in both legislative 
bodies.

“I doubt it will have that much trouble be­
cause it is such a common-sense propor­
tion," he said.

And if it goes before the voters?
"I think it will sail,” Pettyjohn said. C P
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By CHR IS JARV IS  
Em pire Sta ff Reporte r 

The Board o f D irectors o f the A laska Peace O fficers Association 
has recommendedeasing the “ fru it c.' the poisoned tree”  doctrine, 
which prohibits admitting evidence in court if it was obtained il­
legally .

In its annual w inter meeting the board unanimously supported 
a bill introduced by Sen. F ritz  Petty john, R-Anch., which would 
allow  evidence to be admitted even if it was obtained illega lly if 
the o fficer acted in good faith and believed a search was proper.

" It 's  bad to put a potentially dangerous person back on the 
street just because o f a technical e rro r ,”  said board chairman 
Warren Suddock.

Suddock is a captain in the Unifa rm ed F ie ld  Services Division 
o f the Anchorage Po lice Department, (

I f  evidence is obtained illegally out o f negligence o r malice, 
however, the o fficer should be liabie fo r crim inal, civil o r internal 
discipline, Suddock said.

Lawmakers should a lso make assaulting a police o ffice r and 
causing in jury that requires m inor medical treatment third degree c 
assault, which is a fe lony, said Suddock. Currently, assaulting a ,a 
police o fficer is considered resisting arrest, a m isdemeanor.
Suddock also called fo r  c larification oi penalties fo r drunk d riv­

ing convictions.
“ F o r  a myriad o f reasons," such as lack o f space in the ja ils , “ a 

lo t o f people don ’ t pay the penalty," he said.
The Legislature should c larify the law to prevent the "set-up of 

some ludicrous bookkeeping systems to keep people guessing 
what three days is ," he said, referring to judges who sentence 
drunk drivers to three days in Jail without specifying three 24-hour 
days.

Southeast judges seem to know three days means 72 hours, Sud­
dock said.

I
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P e t t y j o h n  s e e k s  t o  t i g h t e n  

s t a t e ' s  e x c l u s i o n a r y  r u l e
K IfajU J-'T'faSducI I r pnnd-ffl

by Hal Spencer
Associated Press

Juneau — An Anchorage police 
officer spots what he suspects is a 
getaway car moments after an 
armed robbery. He stops the vehi­
cle, but its driver flees. The police­
man discovers a loaded pistol in a 
paper bag under the sent.

It is possible, says Sen. Fritz 
Pettyjohn, that the hypothetical 
driver, later charged with armed 
robbery, would “walk free" be­
cause the c'_r was searched with­
out a warrant.

It's called the "exclusionary 
rule," and it’s firmly rooted in the 
U.S. Constitution’s Fourth Amend­
ment protections against unrea­
sonable searches and seizures.

Pettyjohn, an Anchorage Re­
publican and former prosecutor, is 
leading a fight to tighten Alaska’s 
statute on the rule so that often- 
inadmissable evidence can be used 
in court.

A portion of the proposal would 
permit introduction of the evi­
dence "if the prosecution satisfies 
the judge that the peace officer’s

duct was taken in a reasonable, 
good-faith belief that the conduct 
was proper and that the evidence 
discovered should not be kept from 
the trier of fact, if otherwise ad- 
missable, because the conduct re­
sulted in only a technical violation 
of the defendant’s right to be pro­
tected from unlawful searches and 
seizures."

The bill, sponsored by Petty­
john and three other senators, 
reached the Senate Judiciary Com­
mittee on Monday and was as­
signed to Pettyjohn, in his capacity 
as a member of that committee.

The freshman senator said he 
expects "heat from civil libertar­
ians" on the measure, but is pre­
pared to devote a lot of energy to 
its passage.

“The result of this (proposal) 
would be that if an officer makes a 
good-faith and reasonable effort to 
comply with the Fourth Amend­
ment, the evidence he obtained in 
the course of a search or seizure 
will not be thrown out of court," 
Pettyjohn said.

The senator said the exclusion­
ary rule c^ems to come up most 
often in drug-related cases, "but 
it’s really Ls most terrible in vfcv 
lent crime cases.”

The measure "is in response to 
grass roots pressure," said Sen. 
Bill Ray, D-Juneau, Judiciary 
Committee chairman.

Sen. Patrick Rodey, D-Anchor- 
age, chairman of the Judiciary 
Committee last year, attended 
Monday's meeting and said a study 
of the exclusionary rule by a 
former state prosecutor will be 
completed by the first half of Feb­
ruary.

The study, performed by Barry 
Stem, now a professo” of law in 
Boston, will be made available to 
the committee, he said.

Pettyjohn said he has .'strong 
feelings about what he called 
shackles placed on police officers 
by the exclusionary rule and he 
said he is confident the U.S. Su­
preme Court soon will tighten the 
rule.
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H o u s e  J u d i c i a r y  C o m m it t e e

Representative Charlie Bussell
Alaska State Legislature 

H o u s e  o f  R e p r e s e n t a t i v e s

February 23, 1983

Juneau Bar Association 
P. 0. Box No. 1312 
Juneau, Alaska 99802

ATTENTION: Ms. Kathy Kolkhorst

SUBJECT: Information Request on Status of HB 75 and SB 49

Dear Ms. Kolkhorst:-

Enclosed is a copy of a brief report which was made to 
me by a House Judiciary staff member who attended the first 
hearing held on SB 49. —

As you can see the three Anchorage Senate attorneys
gathered precious little information at their hearing. I 
also understand the Senate intends little or no further
action with the bill at this time.

HB 75 is in the House Judiciary at this time and I plan 
little effort on it at this time. 1 prefer to give the Feds 
time to make some changes.

If you have a chance, please stop by Room No. 124 in 
the Capitol. You may be interested in our regular hearing 
schedules.

Regards

Representative Charlie Bussell 
Chairman, Committee on Judiciary

C B : l y n



January 24, 1983

T,;° Honorable Charlie Bussell, Chairman 
Horse Judiciary Committee 
Pouch V - Room 126 Capitol 
Juneau, Alaska 99811

Dear Representative Bussell:

The Juneau Bar Association at its Friday meeting discussed, for the first 
time, Senate Bill 49 and House Bill 75 which would limit the application 
of the exclusionary rule.

The membership was quite interested in gaining more information about the 
effects of the two bills and directed me to request that your committee 
schedule the bills for further hearings to permit reflection and comment.

We appreciate your consideration of this request and would ask to be kept 
informed of scheduled hearings on these bills.

Sincerely,

!>athy Kolkhorst



THE LEGISLATURE OF THE STATE OF ALASKA
^  'miPTEENTH LFT.ISLATCRE

FISCAL MOTE %
T U W

REQUEST
Bill/Resolution Ho. HB 75____________________________
Title "An act relating to the exclusionar. rule;..

I E x p e n d i t u r e  Type 
□  R ev en u e  Type

Requested by_ Date

II. FISCAL DETAIL 
Agency Affected_ Department of Public Safety
Program Category Affected Administration of Justice
ERU, Program, Or Subprogram^) Affected Alaska State Troopers___________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL o o o

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS
o o

FULL TIME 
PART TIME 
TEHPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

No fiscal impact is anticipated.

•r'\ u u

legislative rm nce

c.
a -

IV. DATE January 25, 1983_______ PREPARED BY F. C. Allan  Phone zo9-5691
DIVISION State Troopers Initials ^

Original: Legislative Finance DEPARTMENT OF PUBLIC SAFETY. W W n i t i a l s Q ' / v ^  
cc: Budget and Management

Prime Sponsor (First Legislator Named) ififxjj?
3 3 -0 0 1  fR e v . 1 2 / cr!> 0MB R ev iew e d  b y :  E r i c  L a s c h e v e r



M S G  0 3 - 0 0 0 0 2 8 5 7  P R T Y  1 0 ^ 2 0 / 8 3
F R O M :  W A L L Y  IN B E T H E L  ©  
T A R G E T :  LJHL. SUBJ: P O M

1 8 : 3 9 : 1 8  O R I G : L £ > 0  I N -  0 0 1 0  O U T ^  0 1 1 9  
TO: J U N E A U  I N W M A T I O N

TO: C H A I R M A N ,  H O U S E  J U D I C I A R Y  C O M M I T T E E
C H A I R M A N ,  S E N A T E  J U D I C I A R Y  C O M M I T T E E

A N G S M A N  L A W  O F F I C E S  
P E T E R  E R H A R D T  
P O  B O X - 758
B E T H E L ,  A L A S K A  9 9 5 5 9 P H O N E :  5 4 3

I W O U L D  L I K E  TO S E E  A P U B L I C  H E A R I N G  S C H E D U L E D  O N  B O T H  H B 7 5  A N D  S B 4 9 .  I ' 
F E E L  T H E S E  A R E  V E R Y  I M P O R T A N T  B I L L S  A N D  I N P U T  F R O M  THE P U B L I C  A S  W E L L  AS 
T H E  L E G A L  C O M M U N I T Y .W O U L D  BE  Q U I T E  H E L P F U L ,  B E F O R E  P A S S I N G  T H E S E  B I L L S  O U T  
O F  C O M M I T T E E .  -*

T H A N K  Y O U  F O R  Y O U R  C O N S I D E R A T I O N
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C O M M I T T E E  R E P O R T

H O U S E

Date

FURTHER

Mr. Speaker:

The Committee on JUiO.. k'i has had LIB 79

An vet repealing perei.muor diaquali Elcecicri of i judf;e and chan;-.!'.?* 
Ivile 1 (c) and Rule (25(d), Rules of Jriiuir .1 1 roccti'jro ami Buie 42 (c) 
lulus of Civil • re; and providtnj

under consideration and reports it back as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s (s )

[ ] replace with CS for _________________________________

and recommends

[ ] same title
[ ] new title

[ ] 

[ ] 

[ ]

AND attaches a "Letter of Intent" [ ] New Fiscal Note

[,* ] Zero Fiscal Note Attached 
reports it back without recommendation

referred to the Commi ttee

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

T ;

' 1 . ■’/
/ r / , .

'

\ .• i / J  A J

r T t'A

X

■ ‘ i ,  / - a

! . y. I A. t .y,
CHAIRMAN

H 60



F I S C A L  LOTS

rlW  LEGISLATURE OF THE STATE Or ABESKA
THIrOYGCTH 1I.~ ISLATUHE

r .<■

I . R E Q U E S T
3  i  11 / R e  s o  1 u  t  i o n  N o .  HB 7 9   _____________________ ______________________
T i t l e  "An  A c t  r o u e a l i n e  p e r e p t n TV  d i c q u ;»1 i f  j  r g t i  on o f  a j u d g e . . . . 1
R e q u e s t e d  b y  H o u s e  J u d i c i a r y  C c n . - o i t t e e ___________________ D a t e  1/26/83

t i . F I S C A L  D E T A I L
A g e n c y  A f f e c t e d  D e p a r t m e n t  o f  L a v _____________________________________________
P r o g r a m  C a t e g o r y  A f f e c t e d ___Admi n  i s  t r e t  5. o n  o f  J u s t i c e _______________________
E R U ,  P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d .  ? j r c s . - r n H . o n   _____________
( N o t e :  I f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  s a f f e c t e d ,  s e p a r a t e  l i n c - i t e m  

amor . i t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  t h e  a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

F Y  £ 3 F Y  C-4 F Y  8 5 F Y  8(3 F Y  87 F Y  83

100 P E R S O N A L  S E R V I C E S
200  T R A V E L
300  C O N T R A C T U A L
400  CO M M O D IT IES
S 0 0  EQ U IP M EN T
GOO LAND Sc S T R U C T U R E S
700  G R A N T S , C L A I M S , E T C .

•

T O T A L
C o s t s  t h a t  _wi 11 o c c u r  c a n n o t  b e  d e t c m i n o d  a t  t h i s  t i m e .  S e e  a n a l y s i s  b e l o w .

FUN DIN G  ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d t e r r a i n e d  a t  t h i s  t i m e .

  ____________ P l e a s e  s e e  a n a l y s i s  be'j jw .  ___
G E N E R A L  FUND
F E D E R A L  FUNDS
O T H E R  ( S p e c i f y  S o u r c e )

X X ..X____
_ ,

__________

POSITIONS

F U L L  T IM E  
P A R T  T IM S  
TEM PORARY

I > i
1

I I I .  A N A L Y S IS  ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

Although not quantifiable at this tine, this bill has the 
potential for causing a significant fiscal impact on the Depart­
ment of Law, the Public Defender and the Court System. The 
department rarely uses peremptory disqualification and the 
department's Criminal Division probably does so only 10 or 12 
times each year., The problem will arise from the private 
criminal defense bar which disqualifies some judges 30£ or AO7. of 
the time. If the private bar continues t:o seek this sane level 
disqualification, based on cause, our prosecutors will then have 
to devote substantial portions of their .:ime participating in a 
two-tier disqualification hearing process. Without any prior 
experience to guide us, the department is hesitant to speculate 
on the actual cost that this bill might cause. The department
does believe that this bill will have the effect of hampering its

----------------------1 i- i__A__ ft f) r



l i t  1 / ^ i . n x  i a ----------------------------------------------------------------------------------------------------------------------------------------------- ------------ ----------------------------------------------- ----------------------
Agency Affected D^ artraent of Lau________________ ________________ ______
Program CatecorTTflWked" Administration of Justfl^
BR U , Program, Or Subprogram(s) Affected Prosecution___________ _________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

F Y  8 3 F Y  8 4 F Y  85 F Y  86 FY  87 F Y  88

100 P E R S O N A L  S E R V I C E S
200  T R A V E L
300  C O N T R A C T U A L
4 0 0  CO M M O D IT IES
500 EQ U IP M EN T
600  LAN D & S T R U C T U R E S
700  G R A N T S , C L A I M S , E T C .

•

••
T O T A L  X  X X

t  os t s  t h a t  w i l l  o c c u r  c a n n o t - b e  d e t e r m i n e d  a t  t h i s  t i m e .  S e e a n a l y s i s  b e l o w ,

FUN DIN G  ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  a t  t h i s  t i m e .

 ________ _______P l e a s e  s e e  a n a l y s i s  b e l o w . _________________________
G E N E R A L  FUND
F E D E R A L  FUNDS
O T H E R  ( S p e c i f y  S o u r c e )

X X X

P O S I T I O N S

FULL T IM E
P A R T  T IM S
TEM PORARY

-

I I I .  A N A L Y S I S  ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

Although not: quantifiable at this time, this bill has the
potential for causing a significant fiscal impact on the Depart­
ment of Law, the Public Defender and the Court System. The 
department rarely uses peremptory disqualification and the 
department's Criminal Division probably does so only 10 or 12 
times each year. The problem will arise from the private 
criminal defense bar which disqualifies some judges 30% or 407. of 
the tine. If the private bar continues to seek this sane level 
disqualification, based on cause, our prosecutors will then have 
to devote substantial portions of their time participating in a 
two-tier disqualification hearing process. "ithout any prior 
experience to guide us, the department is hes tant to speculate 
on the actual cost that this- bill might cause. The department 
does believe that this bill will have, the effect of~ hampering its

R v i- 1 4 . i V .  ̂
I V .  DATE, J a n u a r y  2 8 .  1 5 8 3   P R EP A R ED  B Y  R i c h a r d  I .  F f e . g u a s . * M r .  Adtn.5>

AGENCY Danvt-rpr of lav*__________
O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE, A 6 3 -3 6 7 2 ___________
c c :  B u d g e t  a n d  M a n a g e m e n t

P r im e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Mamed)
3 3 -0 0 1  (H f c v .  1 2 / 8 2 )

0 .2a r e y i cw b y  G u y  B e l l

>vcs.
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overall ability to prosecute criminal offenses, by diverting 
already diminished resources from other matters currently being 
addressed.
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THE LAWYERS in Homer 
continue to prevail in the case 
of the transfer of District 
Court Judge James Homaday 
from their town to Anchorage.

Those lawyers wouldn’t try 
criminal cases before the 
judge because he was handing 
out severe punishment for 
drunken drivers. So many of 
them boycotted his courtroom 
that Judge Homaday had little 
to do. Anchorage lawyers had 
to be sent to Homer to handle 
the load.

Judge Homaday protested 
his forced move by appealing 
it. This week, a memo filed 
with state and federal court 
from the attorney of the pre­
siding judge who made the 
transfer maintains it was done 
through due process.

The pgremptorv challenges 
in Homer have turned out to

be a powerful instrument in 
the lawyers’ control over that 
small community’s judicial 
system. They also have 
frustrated the efforts of a con­
scientious judge to control the 
drunk driving on Alaska’s 
rr-'.ds and highways.

• ‘ . f" • . ■.,'
THE LAW that allows per­

emptory challenges needs 
modification so that abuses 
such as the one in Homer can 
be avoided. Judges need to be 
able to concentrate on the 
business at hand and not be re­
quired to concom themselves 
with lawyers’ attitudes.

Working on proposals for 
such a modification would be 
a good job for the members of 
the legislature between the 
time they adjourn this year 
and meet again next January.

*V:V' . .
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A ha rd fu i o f  s ta .e  judg es a rc  
"d isrup ting ”  the  s ta te  cou rt sys­
tem  because th e y  a re  rem oved  
from  cases so fre q u en t ly , says 
state court a d m in is tra to r  A rt 
Snowden.

Court reco rd s show  that one An­
chorage judge and fiv e  o th e r 
judges from  a round  the s ta te  a re  
excused from  case s  fa r  m o re  than 
th e ir co lleagues.

A lthough the c u rre n t deba te  
o v e r p re -em ptions has focused on 
H om e r D is tr ic t C ou rt Judge
Jam es H om aday , he is not the only, 
■edge reg u la r ly  excused  from
rases by law ye rs . T h e re  a re  'lit 
r ia l judges in the s ta te , (th e  eight , 
inpe'late judges m a y  not he pre* 
■mptedj.and law y e rs  rou tin e ly  ex- 
.use six o f them , - .

According, to c ou rt re c o rd s , in 
u ld llion  to H om ad ay , the Judges 
wing reg u la r ly  bum ped from  ,

lice  Judges , page A-4

Sid' Vj*?]’(£•: C*0C?;1

(C ontinued from  page A - l) 
cases a re  Juneau D is tric t C ou rt 
Judge G e ra ld  W illiam s , F a irb an k s  
D is tr ic t Court Judge Stephen. 
C line , Anchorage Superior C ou rt 
Judge K a r l Johnstone , Juneau Su­
p e r io r  C ou rt Judge R og e r Pegues, 
and W range ll Superior . C ou rt 
Judge H en ry  K eene ,

B y  law , a tto rn ey s  have a righ t 
o f p re -em p tion , c a lled  p e rem p to ry  
cha lleng e , which means that each  
side in a case  m ay excuse the 
judge assigned to that case one 
lim e . The  pa rtie s  involved do not 
have  to  state  the reason. L aw ye rs  
have  five d ays from  the in itia tion 
o f a case  to fi le  a notice fo r  a 
change o f ju dg e . The leg is la tu re  is 
now conside ring  a bill to rep ea l 
law y e rs ’ righ t to pre-empt a ju dg e . ’ 

C ou rt o ffic ia l.': have ca lled  the 
p re -em ption  an "adm in is tra tive  
n ig h tm a re "  because o f the p rob ­
lem s  in reassign ing  judges.

"M is m o re  e ffic ien t w ithout i t , "

Snowden said, adding that the 
cou rt system  has not taken  a  po l­
icy  on the p e rem p to ry  cha lleng e  
and is p robab ly  sp lit on the issue.

Snowden ca lled  it " a  d is rup ­
tion ”  that costs the s ta te  cou rt sys­
tem  an a ve rag e  o f $30,000 y e a r ly  in 
e x tra  costs o f reassign ing cases to 
o th e r judges.

T he  biggest expense , Snowden 
sa id , is paying tra v e l and expense 
m oney  to have judges jo u rn e y  to 
one-judge a re a s  to fi ll in w here the 
o n ly  judge  in town has been le g a lly  
rem oved  from  a case.

T h a t has happened so much in 
H om e r that H om aday  has been ur- 

1 d e red  to pack up, le ave  town, and 
don his ju d ic ia l robes in A nchor­
age. JEven i f  law ye rs  p re-em pt him 
th e re , the reason ing is, th e re  a re  
o th e r judges to fi ll in. P res id ing  
Ju dg e ’M a rk  Row land  o rd e re d  Mor- 
n aday  to m ove  to A nchorage by 
June  1 to fi ll a ju d ic ia l vacancy 
h e re . ••

H om aday  has been p re -em pted 
from  about 84 percent o f the e rim i- 
m il cases assigned to h im . H is law ­

i

ye r, H en ry  C am a ro t , c la im s  that 
H om aday is p re -em p ted  8 percent 
o f the tim e when a ll his cases a re  
considered .

C line , W illiam s  and Johnstone 
a re  taken o f f  cases up to  h a lf the, 
time. A ll fo u r  o f the m ost p re­
empted ju d g es  have  been re ta in ed  
m o ffic e  by v o te rs  in recen t e lec ­
tions.

Johnstone , the on ly  Anchorage 
judge re g u la r ly  excused , is a lso  
the on ly  ju d g e  who h ea rs  c iv il 
cases a lm ost exc lu s iv e ly . T he  o th ­
ers re g u la r ly  h e a r c rim ina l, cases, 
too. Johnstone  is p re -em pted th ree 
tim es m o re  than  a ll the o th e r An­
chorage S u p e rio r Court c iv il . 
judges tint tog e th e r, and h is p r e - 1 
emptions c lim b ed  to a  high o f 20 in 
D ecem ber. Judges a re  assigned 
between 30 and 40 new cases 
m onth ly . John s tone  was p re ­
empted 153 t im es in 1982, up from  
71 in !'.)81. And a lthough Johnstone 
said lust s u m m e r that his p re -em p­

tions w e re  going down, cou rt re ­
co rds show  they  a re  on the rise .

Bu t in Anchorage , the s ta te ’ s 
b iggest ju d ic ia l d istric t, Joh n ­
stone ’ s cases, a re  s im p ly  re a s ­
signed to a n o th e r Anchorage 
judge . That can ’ t be done in, 
H om e r, w he re  H om aday is the! 
on ly  judge .. H is rem ova l m eans 
tha t cou rt adm in is tra to rs  h ave  to 
send in ano th e r judge to h e a r Hor- 
n ad a y ’s cases.

V L a s t w eek the House Jud ic ia ry  
C om m ittee  he ld  two days o f h e a r­
ings on the b ill to abolish the p re ­
em ption . L aw ye rs  argued against 
the b ill, c la im ing  the pre-em ption 
is used to excuse a judge who m ay 
not g ive  the ir c lien t a " fa i r  sh a ke ."

, B oth  de fense a tto rneys and An- 
h o rage  m un ic ipa l p rosecu tor A llen  
B a ile y  a rgued  fo r  keeping p re -  

, em ption s a round  so they have a 
too l to excuse a judge they th ink Is 
e ith e r too len ient o r  too harsh  
when it com es to sentencing.
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said today. .’  1 ••.
W iliams is frequently disqualified from

riy o r r i s  j a r v i s
Em pire  S ta ff R ep o rte r 

Lawyers, ro t  judges, are to b lame fo r hearing cases because, in his opinion,
_.ie high frequency with w h ich -som e  "A laska is the m ost lawyer-whipped state
judges are disqualified from  cases, Juneau 'n a lawyer-whipped country.
District Court Judge G era ld  0 .  W illiam s W illiam s and Juneau Superior Court
the

Judge Rodger Pegues have heen named;« 
two o f ii»  A laska tria l judges most Ire- 
quently disqualified from  eases, l ’ aguc-- it 
on vacation am! was unavailable for com­
ment.

A laska Court A dm in istrator A rt S im - 
den said the perem ptory challenges, which 
allow lawyers to ask fo r  a d ifferent iis’ .i- 
without slating a reason, are an 

•m lnlstrative n igh tm are ," noting it iv-!» 
the state an estimated JDC.Poi) a year tn 
•judges into a ju risd iction to hear a i v .

W illiams, n fo rm e r A laska State T roope r, | 
:.tid members o f the bench should not be i 
hijineil, .

Williams said it Is his responsibility to j 
m •' e sure a person accused of a crim e is ; 
."f'ught to tria l w ithin 120 days o f his j 
.nrv.d, he said. He thinks perem ptory ji 
. hilienges are o ften used to p ro long the jj 
r.me before tria l/. . . . .

Lawyers genera lly disagree.
"1 don’ t know  o f any a tto rney" who uses 

p -tcm pln ry challenges on ly to prolong;

■ I
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cases, said law yer R ichard  Burnham .

According to current ru les, an attorney 
on either side o f a case can request a judge 
be disqualified w ithout giving a reason.

Requiring attorneys to say why a judge 
should he disqualified would present 
problems if a judge is not disqualified and 
the attorney must then argue a ease before 
him , Liurnham said.

Although acknowledging It costs money 
to fly  a judge to hear the cases of a dis- 
qualifed judge, liu rnhu in said there arc

O

r 1 v i •. •t '- j
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other solutions to the prob lem . F o r  exam ­
ple , he said, a superio r court judge could 
hear district cou rt cases o r, if that is not 
possible, another district judge could be 
hired. • ••

" I t  doesn't seem to me the goal o f the 
Judicial system is to run cheaply. It's  to 
give people the ir day in cou rt,"  Hurnham 
said.

W illiam s, however, said if a case is 
prolonged lo rg  enough; eventually n case 

Continued on Page 2
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Continued from  SV.gu 1 
'.could he dismissed because llie  lim e lim it 

fur tria l has heen passed.
Admitting lie is sometimes curt when on 

.' the bench, W illiam s said he finds it dif- 
; ficti!t to "p u t someone in ja il m a nice 
; way."

lie  defended Ills record, saying lie treats
• everyone who Is convicted in his e ou il in 

Hie same way.
"i've  still got friends who are nad at me 

(lo r sentencing (hem  to Jaitl, hut it goes 
With the tu r f , "  he said.

" ! adm it !'m o!H fashioned," W illiam s 
said. He seldom likes *o gi.-nil rtelovs In

court proceedings because eases often end 
up dismissed when delayed lo o  long, he 
said.

Perem ptory  challenges are o ften used 
by attorneys in a "tactica l and strategic" 
manner, W illiam s said.

O f defense attorneys, W illiam s said, " It  
is in their interest to pro long to avoid a 
tr ia l."

However, it is not nlways in the nest In­
terest o f the (lefendent, W illiam s said. 
Perem ptory challenges and continuances 
might resu lt in an a ttorney ’s client staying 
in Jail, if n d  able to make ha ll, lie said.

it is the cou rt’s responsibility to assure 
efficiency in the system especially with 
crim inal ease loads in Juneau n lmos.

doubling In fou r years, lie said.
Sometimes :i() to lift days w ill have clap 

sed days since a person ’s arrest be fo ii 
making Hie firs* court appearance. That 
leaves as few as fill days before Hie case 
may go to tria l, W illiam s said, noting ino-, 
lions fo r eonlmmmcc.s. it granted, eooitl 
extend beyond the 120day lim it.

A lthough some people who see W illiam s ' 
on the bench fo r  the lirs l lim e  mignt see 

’ him as "a  combination o f AHlla Hie Him ' 
and Genghis K a lin ,"  lie said it \i because 
his experience lias taught him he must be 
absolute when passing judgment.

" I  may appear cu rl m emu I hut I ’ve 
learned through experience that you've got 
to do it ,"  lie said.
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Christian Ministers Association of Kachemak Bay 
P.O. Box 2018 
Homer, Alaska 99603

December 9, 1982

Judge Mark C. Rowland 
303 K Street, Courtroom D 
Anchorage, AK 99501

Dear Judge Rowland,

Your office and the judicial system are held in high regard by us and 
our children. We value justice as one of the key ingredients in our 
democratic way of life. We regularly instruct our children tc respect 
the law and to deal in a just way with their companions and fe.low 
citizens.

In this context we cannot understand why you should order Homer District 
Court Judge James Hornaday transfered to Anchorage against his will and 
against the overwhelming wishes of our community. As we understand, there 
is no precedence for this.

Therefore, we ask —  for justice sake —  that Judge Hornaday be retained as 
our District Court Judge. Secondly, you should know that we whole­
heartedly endorse the policies of Judge Hornaday in sentencing DWI offen­
ders. Finally, we request that the whole peremption policy be reviewed 
in light of these circumstances.

A judge serves his community in an exceptional manner. His policies are 
supported by the people he serves. He is an outstanding example for 
our children. Yet, he is transfered against his will. That seems a 
strange reward —  even stranger justice.

Speaking for the Christian Ministers Association, I am

235-7600

cc: Chief Justice Edmond Burke



C O M M U N ITY  M E N T A L  H E A L T H  C E N T E R  / & & * ?

W h e r e a s ,  J u d g e  Ja m e s  H o rn a d a y  h a s  p r o v e n  t o  b e  a n  e f f e c t i v e  and c o m p e t e n t  
D i s t r i c t  C o u r t  J u d g e  s e r v i n g  t h e  Homer C o u r t ,  and

W h e r e a s ,  J u d g e  H o rn a d a y  was o v e r w h e lm in g  e n d o r s e d  b y  t h e  r e s i d e n t s  o f  h i s  
j u r i s d i c t i o n  d u r i n g  t h e  r e c e n t  e l e c t i o n ,  and

W h e r e a s ,  t h e  r i g h t  o f  t h e  S t a t e  J u d i c i a l  s y s t e m  t o  m ove a J u d g e  w i t h o u t  p u b l i c  
h e a r i n g  o r  o t h e r  p r o c e d u r a l  c o n s i d e r a t i o n s  i s  c u r r e n t l y  b e i n g  q u e s t i o n e d ,

Be  i t  h e r e b y  r e s o l v e d  t h a t  t h e  S o u t h  P e n i n s u l a  M e n t a l  H e a l t h  A s s o c i a t i o n  
r e q u e s t s  t h e  r e t e n t i o n  o f  J u d g e  H o rn a d a y  i n  t h e  Hom er D i s t r i c t  C o u r t ,  and

Be i t  f u r t h e r  r e s o l v e d  t h a t  t h e  j u d i c i a l  p r e - e m p t i o n  s t a t u t e s  i n  A la s k a  s h o u l d  
b e  t h o r o u g h l y  r e v i e w e d  and t h a t  t h e  p r o c e d u r e s  f o r  m o v in g  a J u d g e  f r o m  on e  
j u r i s d i c t i o n  t o  a n o t h e r  s h o u l d  b e  s t a n d a r d i z e d  t h r o u g h  p r o m u l g a t i o n  o f  
a p p r o p r i a t e  r e g u l a t i o n s .

R e s o l u t i o n  p a s s e d  a t  t h e  B o a rd  o f  D i r e c t o r s  m e e t i n g  o n  D e c e m b e r  1 1 , 1982.

Box 2274 Homer, Alaska 99603-2274 
(907) 235- 7701

R E S O LU T IO N  - ’

SOUTH P EN IN SU LA  MENTAL H E A L T H  A S S O C IA T IO N ,  IN C

D e c e m b e r  11 , 1982



D e c e m b e r  6 ,  1 9 8 2
i

Judge Mark C. Rowland 
303 K Street 
Courtroom D 
Anchorage, AK 99501

Dear'Judge Rowland:

The community and surrounding areas of H -mer is greatly dismayed 
to learn of your decision to transfer Judge James C. Hopnaday 
from Homer to Anchorage. We strongly urge your reconsideration 
in this matter.

Judge Hornaday has been an excellent judicial representative 
for Homer for many years. His home and family are here. We do 
not want to lose Judge Hornaday to this area.

This community has steadfastly supported Judge Hornaday's 
courageous stand against the crime of drunken driving and we 
wholeheartedly support his sentencing procedures.

Please find attached petitions of suppoit in favor of Hornaday 
being retained as District Judge in this area.

Sincerely,

HOMER CHAMBER OF COMMERCE

President

JDrlag
Enclosures

cc: Governor Bill Sheffield
Judge Edmond Burke 
Homer City Council 
Kenai Peninsula Borough Assembly 
Rep. Milo Fritz 
Hugh Malone 
Sen. Paul Fischer 
Don Gilman

'• i 1 *■ > i
Jim Daily,
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Box 335
Homer, Alaska 99603

\

. . -C IT Y  OF H O M ER

□  City Hill
Ph. (907) 235-8121

□  Port of Homir 
Ph. (907) 23S-8597

□  Public Work* Dept. 
Ph. (907i 235-8120

□  HirfaorMutsr
Ph. (907) 235-8959

REPLY TO:

□  City Enginur
Ph. (907) 235-5368

December 6, 1982

The Honorable i'dark Rowland 
Presiding Judge of the Superior Court 
303 "K" Street 
Anchorage, AK 99501

Dear Judge Rowland:

We, as a community, strongly oppose the transfer of 
Judge James Hornaday. Judge Hornaday's stance on drunk 
driving is looked upon as a favorable public service in the 
community. Perhaps the laws of pre-emption should be 
closely scrutinized and amended out of necessity in 
administering a trial court system.

Jim Hornaday is an active participant in community 
affairs, an impeccable family man. and contributes strong 
support to this r >ral community. The type of program he 
advocates serves the individual rights of our citizens to 
travel the streets of Homer with less probability of being 
harmed by drunk drivers.

As Mayor of Homer, I petition you to cancel the 
transfer order removing Judge Hornaday from this community 
as District Court Judge.

Sincerely

Erie Cooper 
Mayor

EC:lcr
CC: Governor Bill Sheffield

Judge Edmond Burke 
District 5, Legislative Delegation



CITY OF HOMER 
HOMER, ALASKA

RESOLUTION 82-20 (S)

A RESOLUTION SUPPORTING A STIFF SENTENCING 
POLICY FOR DRIVING WHILE INTOXICATED (DWI)

WHEREAS, the absence of sidewalks in Homer requires pedes­
trians to walk along the traveled ways, subjecting themselves to 
potential vehicle associated accidents; and,

WHEREAS, studies which have been conducted show that the 
higher the blood alcohol level, the greater the likelihood of 
an accident; and,

WHEREAS, there has been an increase in D.W.I. cases of some 
seventy-seven percent (77%) between 1980 and 1981 in the Homer 
District Court; and,

WHEREAS, the City Council of the City of Homer wishes to 
have life, liberty and property protected from potential injury 
by person(s) who drive while under the influence of alcohol;

N THEREFORE, BE IT RESOLVED that'the Common Council of the 
City of Homer, Alaska, supports a stiff sentencing policy for 
Driving While Intoxicated (OWI).

BE IT T: u.iTHER RESOLVED that copies of this resolution be 
directed to  the State legislators of Alaska.

DATED in Homer, Alaska this 14th day of June, 1982.

CITY OF HOMER

Sam Matthews, Mayor Pro tern

ATTEST:

Kafthleen F. Herold, City Clerk



C. R. B A L D W I N
ATTORNEY

P. O. BOX 4210
KENAJ, ALASKA 9 9 6 1 1

TELEPHONE (9 0 7 ) 283 -7 167

D e c e m b e r  2 3 ,  1 9 8 2

M i l o  H .  F r i t z  
B o x  1 5 8
A n c h o r  P o i n t ,  A l a s k a  9 9 5 5 6

D e a r  M i l o :

T h i s  l e t t e r  i s  p r o m p t e d  b y  t h e  a r t i c l e  c o n c e r n i n g  y o u r  
p o s i t i o n  o n  c e r t a i n  l e g a l  r e f o r m s  y o u  h a v e  p r o p o s e d  w h i c h  
a p p e a r s  i n  t h e  D e c e m b e r  2 0  i s s u e  o f  T h e  C l a r i o n .

Y o u  w e r e  q u o t e d  a s  i n d i c a t i n g  t h a t  y o u  e x p e c t e d  t h e  
l e g a l  p r o f e s s i o n  t o  o p p o s e  y o u r  b i l l  r e m o v i n g  t h e  r i g h t  
o f  p e r e m p t o r y  c h a l l e n g e s .  I  k n o w  o f  v e r y  f e w  a t t o r n e y s  w h o  
h a v e  e v e r  e x e r c i s e d  t h e i r  r i g h t  t o  f i l e  a  p e r e m p t o r y  
c h a l l e n g e  a g a i n s t  a  j u d g e .  I ,  m y s e l f ,  h a v e  n e v e r  f i l e d  o n e  
a n d  I  a g r e e  t h a t  n o  s u c h  r i g h t  s h o u l d  e x i s t .  I  h a v e  n o t  m a d e  
a  s t u d y  o f  o t h e r  j u r i s d i c t i o n s  b u t  w o u l d  b e  v e r y  s u r p r i s e d  
i f  t h e  r i g h t  e x i s t s  i n  v e r y  m a n y  s t a t e s .  P r e s u m a b l y ,  t h e  
l a w  w a s  o r i g i n a l l y  p a s s e d  b y  w e l l  m e a n i n g  i n d i v i d u a l s  w h o  
e n j o y  t i n k e r i n g  w i t h  t h e  s y s t e m .  I  w i s h  y o u  w e l l  i n  p u s h i n g  
t h e  l e g i s l a t i o n  a n d  o f f e r  y o u  m y s u p p o r t .

I  w a s  s u r p r i s e d  t h a t  y o u  w e r e  q u o t e d  a s  i n d i c a t i n g  
y o u r  i n t e r e s t  i n  e n a c t i n g  l e g i s l a t i o n  w h i c h  w o u l d  i m p o s e  
a  l i m i t  o n  a t t o r n e y ' s  f e e s  i n  p r o b a t e  m a t t e r s .  A l t h o u g h  I  
d o  n o t  d o  a n y  p r o b a t e  w o r k  m y s e l f  a t  t h e  p r e s e n t  t i m e ,  i t  h a s  
b e e n  m y  e x p e r i e n c e  i n  t h e  p a s t  t h a t  a f t e r  t h e  p a s s a g e  o f  t h e  
U n i f o r m  P r o b a t e  A c t  a n d  t h e  i n s t i t u t i o n  o f  s i m p l i f i e d  p r o b a t e  
p r o c e d u r e s ,  m a n y  a t t o r n e y s  a r e  n o w  c h a r g i n g  f e e s  w h i c h  a r e  
l o w e r  t h a n  t h e y  w e r e  i n  t h e  p a s t .  I n  t h e  c a s e  o f  a  l a r g e  
e s t a t e  I  w o u l d  s u g g e s t  t h a t  a  f e e  b a s e d  u p o n  t h e  p e r c e n t a g e  
o f  t h a t  e s t a t e  w o u l d  b e  u n c o n s c i o n a b l e .  F r o m  t h e  a t t o r n e y  
s t a n d p o i n t ,  i t  g e n e r a l l y  d o e s  n o t  c o s t  a n y  m o r e  t o  p r o b a t e  a  
l a r g e  e s t a t e  t h a n  t o  p r o b a t e  a  s m a l l  o n e .  P r i o r  t o  t h e  
p a s s a g e  o f  t h e  U n i f o r m  P r o b a t e  A c t ,  t h a t  w a s  n o t  t h e  c a s e .

P h i l o s o p h i c a l l y ,  I  am  o p p o s e d ,  a s  I  am s u r e  y o u  a r e ,



M i l o  H .  F r i t z  
D e c e m b e r  2 3 ,  1 9 8 2  
P a g e  T w o

t o  t h e  S t a t e  i n t e r f e r i n g  i n  c o n t r a c t  r e l a t i o n s h i p s  b e t w e e n  
p r o f e s s i o n a l s  a n d  t h e i r  c l i e n t s .  I  w o u l d  s u g g e s t  t h a t  a  
l e g i s l a t u r e  w h i c h  w o u l d  c o n c e r n  i t s e l f  w i t h  f e e s  c h a r g e d  
b y  a n  a t t o r n e y  t o  h i s  c l i e n t  w o u l d  a l s o  n o t  h e s i t a t e  i n  
i n t e r f e r i n g  w i t h  t h e  f e e s  c h a r g e d  b y  a  p h y s i c i a n  t o  h i s  
p a t i e n t .  A s  a  p r a c t i c a l  m a t t e r ,  a  c l i e n t  w h o  i s  o v e r c h a r g e d  
b y  a n  a t t o r n e y  p r e s e n t l y  h a s  r e c o u r s e  t o  t h e  f e e  a r b i t r a t i o n  
p a n e l  w h i c h  o p e r a t e s  u n d e r  t h e  a u s p i c e s  o f  t h e  A l a s k a  B a r  
A s s o c i a t i o n .  I n  l i g h t  o f  t h e  f o r e g o i n g ,  I  w o u l d  r e q u e s t  
t h a t  y o u  r e t h i n k  y o u r  p o s i t i o n  o n  s u p p o r t i n g  a  l i m i t  o n  
a t t o r n e y s  f e e s .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  m y  c o m m e n t s .  I  w i s h  
y o u  w e l l  i n  J u n e a u  t h i s  y e a r .

V e r y  t r u l y  y o u r s ,

C .  R .  B A L D W I N

C R B / h s
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A N  A C T

Relating to the disqualifications of Judicial officers; and 
providing for an effective date.

BE IT E N A C T E D  BY TH E  LEG IS LA TU R E  O F  TH E STATE O F  ALASKA :

* Section 1. AS 22.20.020 Is repealed and re-enacted to 
read:

Sec. 22.20.020. DISQUALIFICATION OF JUDICIAL OFFICER 
FOR CAUSE, (a) A Judicial officer may not act as such In 
& court of which he Is a member In an action In which

(1) he Is a party or Is directly Interested;
(2) he was not present and sitting as a member 

of the court at the hearing of a matter submitted for Its 
decision;

(3) he Is a material witness;
(4) he is related to either party by consanguin­

ity or affinity within the third degree;
(5) either party has retained him as their 

attorney or has been professionally counseled by him In 
any matter within two years preceding the filing of the 
action;

(6) the Judicial officer feels that, for any 
reason, he cannot give a fair and Impartial decision.

(b) In an action specified In (a)(4) and (5) of this 
section the disqualification may be waived by the parties 
and is waived unless a party raises the objection.

Sou rce  

S B  66 am

(c) If a Judicial officer disqualifies himself or



Chapter 48

consents to disqualification, the presiding Judge of the 
district shall Immediately transfer the action to another 
Judge of that district to which the objections of the 
parties do not apply or are least applicable and If there 
be no such Judge, then the chief Justice of the supreme 
court shall assign a Judge for the hearing or trial of the 
action. If a Judicial officer denies his disqualification 
the question shall be heard and determined by another Judge 
assigned for the purpose by the presiding Judge of the next 
higher level of courts or, If none, by the other members of 
the supreme court. The hearing may be ex parte and without 
notice to the parties or Judge.
* Sec. 2. AS 22.20 is amended by adding a new section to 

read:
Sec. 22.20.022. PREEMPTORf DISQUALIFICATION OP A 

SUPERIOR COURT JUDQE. (a) If a party or hiB attorney in 
a superior court action, civil or criminal, files an affi­
davit alleging under oath that he believes that he cannot 
obtain a fair and impartial trial, the presiding Judgo 
shall at once, and without requiring proof, assign the 
action to another Judge of that district, or if there be 
none, then the chief Justice of the supreme court shall 
assign a Judge for the hearing or trial of the action.
The affidavit shall contain a statement that it is made in 
good faith and not for the purpose of delay.

(b) No Judge or couj j may punish a person for con­
tempt for making, filing or presenting the affidavit pro­
vided for in thi3 section, or a motion founded on the 
affidavit.

(c) The affidavit shall be filed within five days 
after the case is at issue upon a question of fact, or 
within five days after the issue is assigned to a Judge, 
whichever event occurs later, unless good cause is shown 
for the failure to file it within that time.

(>i) No party or his attorney may file more than one
affidavit under thlB section in an action and no more than
two affidavits in an action.
* Sec. 3. This Act applies to all actions pending, but not 

set for trial on the effective date of this Act.
* Sec. 4. This Act takes effect on the day after its

passage and approval or on the day it becomes law without 
approval.

-2-
Approved by Qovernor: March 28, 1 9 6 7
Actual effective date: March 2 9, 1 9 6 7
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§ 22.15.250 J u d i c i a r y § 22 .20 .020
Appeal from joint judgm ent.— See  

Stanley v. Greenberg, 5 A laska 178.
Am. Jur. reference.— 2 Am . Jur., 

A ppeal and Error, § 1 e t  scq.

Sec. 22.15.250. Disposition of fines. When by law any fees, fines, 
forfeitures, or penalties are levied and collected by the district mag­
istrate or deputy magistrate, the proceeds and all other money col­
lected shall be accounted for and transmitted to the administrative 
director of the judicial system for transfer to the general fund of 
the state except as provided in § 270 of this chapter. (§ 21 cli 184 
SLA 1959)

Sec. 22.15.260. Bond. Before entering upon his duties each dis­
trict magistrate and deputy magistrate shall execute and file with, 
the administrative director.a surety bond in form and amount to be 
determined by rule of the supreme court. The state shall pay for 
the bond. (§ 22 ch 184 SLA 1959)

Am. Jur. reference.— 30A  Am . Jur.,
Judges, § 12.

Sec. 22.15.270. Retention of fines, etc., by political subdivisions. 
All fines, penalties and forfeitures resulting from violations of ordi­
nances of political subdivisions shall be returned to the political sub­
division whose ordinance is involved in the manner provided by rule 
of the supreme court. The political subdivision shall pay to the state 
administrative director of the court for transfer to the general fund 
of the state such sums as shall pay for the judicial services ren­
dered to the political subdivision by the magistrate rendering the 
services. Fines, penalties and forfeitures imposed after appeals ac­
crue to the state, unless the appeal is prosecuted by the political 
subdivision. (§ 23 ch 184 SLA 1959)

Chapter 20. Officers and Employees.
A rticle
1. Judicial Officers (§§ 22.20.010— 22.2d.030)
2. A ttorneys (§§ 22.20.040—22.20.090)
3. Commissioner of Public S a fety  (§§ 22.20.100— 22.20.140)

Article 1. Judicial Officers.
Section
30. Power o f judicial officers

Section
10. Judicinl officer defined 
20. D isqualification o f  judicial officer

Sec. 22.20.010. Judicial officer defined. The term “judicial offi­
cer” means a supreme court justice, including the chief justice, a 
judge of the superior court, a district magistrate and a deputy mag­
istrate. (§ 54-2-1 ACLA 1949)

Am. Jur. reference.— 14 A m . Jur.,
Courts, § 22.

Sec. 22.20.020. Disqualification cf judicial officer, (a) A judicial 
officer may not act as such in a court of which he is a member in any 
of the following cases:

2 1



§  2 2 .2 0 .020 A l a s k a  S t a t u t e s § 22 .20 .020

(1) in an action or proceeding to which he is a party or in which 
he is directly interested;

(2) when he was not present and sitting as a member of the 
court at the hearing of a matter submitted for its decision y

(3) when he is related to either party by consanguinity or affin­
ity  within the third degree;

(4) when he has been attorney in the action or proceeding in 
question for either party;

^=:“(5)r.when. a. .party,- or an. attorney-;forj a party to an action or 
proceeding, civil or criminal, files an affidavit that the judge before 
whom the action or proceeding is to be tried or heard has a personal 
bias or prejudice either against him or his attorney or in fav^r of 
an opposite party, or attorney for an opposite party, to the suit, and 
that it is made in good faith and not for the purpose of delay, and 

affidavit  shall th s ia d a  andihfijeaaona fnr tba hniiaf that 
bias or prejudice exists, and shall be filed within one day after the 
action, suit, or proceeding is at issue upon a question of fact, unless 
good cause is shown for the failure to file it within that time. No 
party or attorney may file more than one such affidavit in any case. 
The provisions of this subdivision apply only to the superior court- 

IlVt!\£ cases specified in (3) and (4) of this section the dis- 
qualification may be waived by the parties and is waived unless a 
party raises the objection. (§ 54-2-1 ACLA 1949)

R evisor's note.— A lso see the R ules ficd by sta tu te  and the recused judge 
o f  Civil Procedure re la tin g  to "D is­
ab ility  o f a Judge,"

T his section  contains the only con­
d itions under which the judge should  
abandon the tria l o f a cnuso and 
send i t  to another judge. U nited  
S ta tes v. P rntt, 3 A laska <100, affirmed 
in  170 F . 881.

T he nflidnvit m ust assert facts  
from  which a s in e  and reasonable 
mind may in fer bins or prejudice.
U nited S tntes v. Pioneer Packing Co.,
10 A lnskn 70; GrnfT v. E lectrical En­
terprises, Inc., 12 Alnskn 322.

And is subject to str ic t construc­
tion. —  Thnt ufTiduvits o f prejudice 
nre to be strictly  construed has been  
held consisten tly . U nited States v.
Pioneer P acking Co., 10 A laska 70.

Personal bias m ust be shown.— The 
affidavit o f prejudice m ust show that 
a personal bias ex ists , and the hold­
in g  is that judicial bins or rulings of 
u judge w hich are the subjects of cor­
rection on appeal do not constitute  
personal bias. U nited S tn tes v. P io­
neer Packing Co., 10 A lnskn 70.

F iling o f affidavit.— The affidavit 
m ust be filed within the tim e speci-

m ust determ ine the question. United  
States v. P ioneer Packing Co., 10 
Alnskn 70.

Requires thnt cause be at issue  
upon question o f  fnct.— T his section  
specifically requires thnt the cnuso 
be nt issue upon n question of fnct 
before the affidavit m ay be filed. 
United S ta tes v. Pioneer Packing Co., 
10 Alaskn 70.

When cause is nt issue.— A cause 
is not a t  issue upon a question of 
fn ct until all perm issible m otions 
and demurrers have been waived or 
filed and passed upon, nnd the proper 
plcnding, se ttin g  forth the claim s of 
the respective pnrties, has been filed. 
United S ta tes v. Pioneer Packing  
Co., 10 Alnskn 70.

Mere assertion  of bins insufficient. 
— A mere nsscrtion of belief thnt the 
judge is biased or prejudiced, g iv in g  
no rensons in its  support, does not 
disqualify the judge under the pro­
visions o f this section. Pacific Coal, 
etc., Co. v. Pioneer Min. Co., 205 F. 
577.

If is a  m istake to assum e that a 
judge can he ousted from  jurisdic-

I )
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§ 22.20.030 J u d ic ia r y § 22.20.030
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tion to try a cause upon an a llega ­
tion o f m ere bias or prejudice. United  
States v. P ratt, 3 A laska 400, a f­
firmed in 170 F . 881.

A ttorney may a lleg e  prejudice in 
a respectfu l m anner.— An attorney  
m ay in a proper case, in a respectfu l 
manner, a llege  that the judge is prej­
udiced a g a in st h is  client, and unless 
the act is  done, w ith  reckless d isre­
gard o f  truth, or w ith  the express 
intention to reflect upon the honor 
and in tegrity  o f the judge, i t  is not 
a  contem pt. T josev ig  v. U nited  
States, 225 F . 5.

And untrue or excess facts are not 
proper ground for contem pt or cr iti­
c ism .—  W here an attorney filed a 
proper affidavit o f  prejudice and o f 
interest, if  the fa c ts  therein stated  
were untrue, the fa c t  th a t th ey  w ere  
untrue is  not a  proper basis for  ad­
judging  a contem pt, nor is the fa c t  
that the affidavit contained more 
than w as n ecessary  to accom plish  
the change o f  ju d ges a ground for  
punishm ent or criticism . Paul v. 
U nited S ta tes, 3G F . (2d) 639.

D uty o f judge not to w ithdraw  
from  case  w here affidavit is insuffi­
cient.— A  judge ag a in st whom an in­
sufficient show ing fo r  rccusntion has  
been m ade ow es it  to his onth of

office and to the litigant who has in­
voked the jurisdiction of the court 
over which he regularly presides not 
to w ithdraw from  the case, where an 
insufficient affidavit o f prejudice has 
been filed, however much his personal 
fee lin gs m ay incline him to do so. 
GrafT v. E lectrical Enterprices, Inc., 
12 A laslta 322.

Statem ents made by the judge in 
a prior su it involving a different de­
fendant, and in the case a t bar, did 
n ot show any objectionable attitude  
on the p art o f the judge, or any per­
sonal b ias aga in st the defendant in 
the case a t  bar. U nited States v . P io­
neer P acking Co., 10 A laska 70.

Cited in Stringer v. United States, 
16 A laska 305, 233 F . (2d) 947.

ALR references. —  Disqualification  
o f judgo by relative's ownership of  
stock  in corporation which is party  
to action, 8 ALR 295; 110 ALR 472.

S ta te’s r igh t to file affidavit d is­
qu alify ing  judge for bias, 115 ALR  
866.

R ight o f party in course o f litig a ­
tion to challenge title  or authority  
o f j Ige, 144 ALR 1207.

D isqualification o f judge in pend­
in g  case as r ib jcc t to revocation or 
rem oval, 16? ALR 641.

Sec. 22.20.030. Power of judicial officers. A  judicial officer may
(1) preserve and enforce order in his immediate presence, and 

in the proceedings before him, when he is engaged in the perform­
ance of a duty imposed upon him by law;

(2) compel obedience to his lawful orders, as provided by law;
(3) compel the attendance of persons to testify in a proceeding 

pending before him in the cases and manner provided by law;
(4) administer oaths to persons, in a proceeding pending before 

him, and in all other cases where it may be necessary in the exer­
cise of his powers and the performance of his duties;

(5) take and certify the proof and acknowledgment of a convey­
ance of real property, or any other written instrument authorized or 
required to.be proved or acknowledged; ... -...  —  _  j -

(6) tnke and cert’fy the acknowledgment of satisfaction of a 
judgment in any court;

(7) tnke and certify an affidavit or deposition to be used in ar.„* 
court of justice or other tribunal of the state. (§§ 54-2-3, 54-2-5, 
54-2-6 A C L A  1949)

The power to punish for contem pt A laska 400, affirmed in 170 F . 881.
is the h ighest exercise  o f judicial It is not nn incident to the mere
power. U nited S ta tes  v. P ratt, 3 exercise o f judicial functions. United

23
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M e m o r a n d u m
A la s k a  C o u r t System

T O : p
K a r l a  F o r s y t h e  
G e n e r a l  C o u n s e l

D A T E  : F e b r u a r y  2 ,  1983

S I 'B J E C T :  T r a v e l  C o s t s  -
P r e - e m p t i o n s

T h e  f o l l o w i n g  i n f o r m a t i o n  i s  p r o v i d e d  i n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  
i n f o r m a t i o n  o n  t h e  c o s t  o f  t r a v e l  a r i s i n g  f r o m  t h e  p r e - e m p t i o n  o f  
j u d g e s , .

S e v e r a l  p r o b l e m s  p r e v e n t  a n  a c c u r a t e  r e p o r t i n g  o f  t h e s e  c o s t s .  T o  
b e g i n  w i t h ,  T e c h n i c a l  O p e r a t i o n s  d o e s  n o t  a c c u m u l a t e  s t a t i s t i c s  s t r i c t l y  
on  t h e  nu m b er  o f  p r e - e m p t i o n s .  Some s t a t i s t i c s  a r e  a v a i l a b l e  f o r  a l l  
t h e  c a t e g o r i e s  o f  d i s q u a l i f i c a t i o n s ,  b u t  n o t  a l l  c o u r t s  a r e  r e p r e s e n t e d .  
S e c o n d l y ,  t h e  t r a v e l l i n g  j u d g e s  do  n o t  r e p o r t  t h e  s p e c i f i c  r e a s o n  f o r  
t r a v e l l i n g  t o  o t h e r  c o u r t s  o n  t h e i r  r e im b u r s e m e n t :  c l a i m s .  T h e  r e s u l t  
i s  t h e  c o u r t  d o e s  n o t  h a v e  t h e  c a p a b i l i t y  t o  i d e n t i f y  t h e  a c t u a l  c o s t  
o f  p r e - e m p t i v e  d i s q u a l i f i c a t i o n s .

D e s p i t e  t h e s e  p r o b l e m s ,  a l l  j u d i c i a l  t r a v e l  c l a i m s  f o r  t h e  p e r i o d  o f  
7/1 t h r o u g h  12/31/82  w e r e  r e v i e w e d .  T h o s e  c l a i m s  w h i c h  a p p e a r e d  t o  b e  
r e l a t e d  t o  t h e  p r e - e m p t i o n  o r  d i s q u a l i f i c a t i o n  o f  a j u d g e  w e r e  a n a l y z e d  
f u r t h e r .  W h i l e  t h i s  m e th o d  o f  e s t i m a t i n g  c o s t s  i s  n o t  p e r f e c t ,  i t  
p r o v i d e s  a n  a p p r o x i m a t e  c o s t  f i g u r e .

T h e  s c h e d u l e  p r e s e n t e d  b e l o w  sh o w s  t h e  t r a v e l  c o s t s  o f  p r o v i d i n g  j u d i c i a l  
c o v e r a g e  f o r  d i s q u a l i f i c a t i o n s  a t  v a r i o u s  c o u r t  l o c a t i o n s  d u r i n g  t h e  s i x
m o n th  p e r i o d  e n d i n g  1 2 / 3 1 / 8 2 .

CO U R T  LO C A T IO N  T R A V E L  C O S T S

J u n e a u  -  D i s t r i c t  C o u r t  $ 2 ,5 0 0
-  S u p e r i o r  C o u r t  600

K e t c h i k a n  -  D i s t r i c t  C o u r t  1 ,2 5 0
-  S u p e r i o r  C o u r t  1 ,1 0 0

B e t h e l  -  T r i a l  C o u r t s  3 ,9 0 0

K e n a l  -  T r i a l  C o u r t s  650

Hom er -  D i s t r i c t  C o u r t  2 ,7 0 0

T O T A L  $ 1 2 ,7 0 0

T h e  a p p r o x i m a t e  a n n u a l  c o s t  w o u ld  b e  $ 2 5 ,4 0 0 .  T o  o b t a i n  e s t i m a t e d  c o s t s  
f o r  i n d i v i d u a l  l o c a t i o n s  t h e  s i x  m o n th  f i g u r e s  s h o u l d  b e  d o u b l e d .

, ^
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FROM: R o b e r t  G. F i s h e r  
F i s c a l  O f f i c e r



TESTIMONY OF ATTORNEY HENLY CAMAROT, ANCHORAGE 
F e b r u a r y  3 ,  1983

G e n t le m e n  a n d  ( u n a b l e  t o  h e a r  t h e  p e r i o d  o f  4 l o g  n u m b e rs  d u e  t o  s t a t i c  i n
t h e  t e l e c o n f e r e n c e )  e x c e p t  f o r  a  s h o r t  p e r i o d  when I  l e f t  A l a s k a  I  p r a c t i c e d  i n
t h e  S t a t e  o f  O re g o n .  I  p r e s e n t l y  r e p r e s e n t  D i s t r i c t  J u d g e  J a m e s  H o rn a d a y  i n  
r e s p e c t  t o  a n  o r d e r  t h a t  w as  i s s u e d  b y  t h e  H o n o r a b le  Mark R o w lan d ,  p r e s i d i n g  
S u p e r i o r  C o u r t  J u d g e  f o r  t h e  T h i r d  J u d i c i a l  D i s t r i c t .  I n  t h a t  o r d e r ,  J u d g e  
H o rn a d a y  h a d  b e e n  d i r e c t e d  t o  move f ro m  Hom er, A l a s k a ,  h i s  p l a c e  o f  r e s i d e n c e  
f o r  some s e v e n  y e a r s ,  t o  A n c h o r a g e ,  A l a s k a  t o  p e r m a n e n t l y  f i l l  t h e . o f f i c e  o f
D i s t r i c t  J u d g e  i n  t h e  A n c h o ra g e  a r e a .  I  come i n  f a v o r  o f  r e p e a l i n g  t h e  p e r e m p t
s t a t u t e .  A l t e r n a t i v e l y  I  w i s h  t o  m ake s e v e r a l  o t h e r  com m ents  an d  I  t h i n k  t h e y  
c a n  b e  i n t e r p r e t e d  a s  c l e a r  r e c o m m e n d a t i o n s .  T he c o n s i d e r a t i o n  o f  t h e  p e r e m p t  
s t a t u t e  r e p e a l  p e r h a p s  c a n  b e  i n v a l u a t e d  a g a i n s t  t h e  f r a m e w o rk  o f  t h e  t r u e  
f a c t u a l  s i t u a t i o n  t h a t  c u r r e n t l y  e x i s t s ;  i n f a c t ,  I  g o t  t h e  i m p r e s s i o n  a s  I  was 
l i s t e n i n g  t o  some o f  t h e  w i t n e s s e s  t e s t i f y ,  t h a t  t h i s  la w  seem s  t o  b e  d i r e c t e d  
a l l  t o w a r d s  J u d g e  H o r n a d a y ,  when I  b e l i e v e  t h e  i s s u e  i s  f a r  g r e a t e r  t h a n  J u d g e  
H o rn a d a y .

Some e i g h t  y e a r s  a g o  m ore  o r  l e s s  J u d g e  H o rn a d a y  g a v e  up  a  s u c c e s s f u l  10 
y e a r  law  p r a c t i c e  t o  a c c e p t  an  a p p o i n t m e n t  a s  t h e  a c t i n g  d i s t r i c t  j u d g e  i n
Homer. The c o n d i t i o n  o f  h i s  em p lo y m en t  a t  t h r  t i m e  t h a t  h e  moved t o  Hom er. He
moved t o  Homer. T he L e g i s l a t u r e  e s t a b l i s h e d  a  Homer D i s t r i c t  J u d g e  p o s i t i o n .
He a p p l i e d  t o  t h e  j u d i c i a l  c o u n c i l  f o r  t h a t  o f f i c e  i n  Hom er. H is  name w as 
f o r w a r d e d  t o  t h e  G o v e r n o r  f o r  t h a t  o f f i c e  a n d  t h a t  o f f i c e  b e g a n  i n  Homer. He 
w as a p p o i n t e d  by  t h e  G o v e r n o r  f o r  t h a t  s p e c i f i c  o f f i c e .  T he J u d i c i a l  c o u n c i l  
t w i c e  recom m ended  h im  f o r  r e t e n t i o n  a n d  h e  h a s  t w i c e  b e e n  o v e r w h e lm in g  r e t a i n e d  
by  t h e  v o t e  i n  t h e  e l e c t i o n  o f  t h e  T h i r d  D i s t r i c t .  More r e c e n t l y ,  i n  t h e  
e l e c t i o n  o f  1 9 8 2 ,  m ore  p e o p l e  t u r n e d  o u t  t o  t e s t i f y  on h i s  b e h a l f  b e f o r e  t h e  
j u d i c i a l  c o u n c i l  m e e t i n g s  h e l d  i n  Homer t h a n  f o r  a n y  o t h e r  j u d g e  i n  t h e  s t a t e .
He a l s o  p a s s e d  w i t h  t h e  l a w y e r s  i n  t h e  b a r  p o l l  and  r e c e i v e d  t h e  h i g h e s t  r a t i n g  
o f  a n y  j u d g e  w i t h  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n .

J u d g e  H o rn a d a y  h a s  e s t a b l i s h e d  d e e p  r o o t s  i n  I lom er. H is  w i f e ,  K a r e n ,
t e a c h e s  v i o l i n  t o  many c h i l d r e n  a n d  s e r v e s  a s  c h a i r p e r s o n  on  t h e  Homer P a r k s  an d
R e c r e a t i o n  C o m m is s io n .  She s e r v e s  on many c h u r c h  an d  c i v i c  a c t i v i t i e s  a n d  j u s t  
r e c e n t l y  h e l p e d  p a s s e d  t h e  bond  i s s u e  o f  t h e  b u i l d i n g  o f  t h e  new h i g h  s c h o o l  i n  
Homer. H is  d a u g h t e r ,  M ary ,  i s  a  so p h o m o re
i n  c o l l e g e  an d  h i s  s o n ,  D an , i s  a h i g h  s c h o o l  so p h o m o re  who w o rk e d  h i s  way u p  t o  
t h e  s t a r i n g  q u a r t e r b a c k  on t h e  f o o t b a l l  t e a m .  He a l s o  p l a y s  on  t h e  b a s k e t b a l l  
t e a m .  Dan i s  u s u a l l y  on t h e  h o n o r  r o l l .  T h e i r  s o n ,  J o s h u a ,  i s  i n  t h e  t h i r d  
g r a d e  an d  i s  i n t o  m u s i c ,  L i t t l e  L e a g u e  an d  Cub S c o u t s .  F i v e  y e a r  o l d  M atth ew  
h a s  j u s t  s t a r t e d  k i n d e r g a r t e n .  The J u d g e  i s  a c t i v e  i n  L i t t l e  L ea g u e  m a t t e r s ,  
C ham ber o f  Commerce m a t t e r s  an d  p l e n t y  o f  o t h e r  a c t i v i t i e s .  When h e  l e f t  t h e  
p r i v a t e  p r a c t i c e  a n d  a c c e p t e d  t h e  a p p o i n t m e n t  a s  t h e  d i s t r i c t  j u d g e  i n  Hom er, he  
made s u b s t a n t i a l  f i n a n c i a l  s a c r i f i c e s .  He was r e q u i r e d  t o  s e l l  h i s  home a n d  a 
c o m m e r c i a l  b u i l d i n g  t h a t  h a d  b e e n  p a r t i a l l y  s e t  a s i d e  a s  a r e t i r e m e n t  in c o m e .  
When h e  moved t o  H om er, h e  b o u g h t  a  home t h e r e .  T h a t  w as t o  b e  h i s  home an d  
t h a t  w as  t o  b e  h i s  co m m u n ity  f o r  y e a r s  t o  com e.

We h a v e  a l l  h e a r d  a b o u t  how i n  e a r l y  1 9 8 2 ,  t h e  f i r s t  p a r t  o f  1 9 8 2 ,  J u d g e
H o rn a d ay  d e c i d e d  t o  do  s o m e th in g  a b o u t  t h e  d r u n k  d r i v i n g .  He was d e e p l y
c o n c e r n e d  a h o u t  t h i s  c o n t i n u i n g  h ig h w ay  t r a v e s t y ,  w h ic h  h e  w as a w a re  r e s u l t e d  i n
t h e  k i l l i n g  an d  m a im in g  o f  o v e r  2 0 0 ,0 0 0  A m e r ic a n s  a y e a r .  I t  was f r u s t r a t i n g  t o
h im .  A p p a r e n t l y ,  d r u n k  d r i v i n g  c a s e s  c o n s t i t u t e  o v e r  50% o f  a l l  t h e  j u r y  t r i a l s  
i n  t h e  A l a s k a  c o u r t  s y s t e m .  F o r  many r e a s o n s ,  a n d  b e c a u s e  h e  a l s o  s e r v e s  a t  
t i m e s  a s  a c o r o n e r  a n d  p r o b a t e  j u d g e ,  b e c a u s e  o f  t i m e s  when h e  h a s  come i n  
d i r e c t  c o n t a c t  w i t h  a u t o  c r a s h  r e s u l t s ,  l e a v i n g  maimed b e l i e s  a n d  g r i e v e d  
f a m i l i e s  o r  p e r s o n  who h a v e  s u f f e r e d  i n j u r i e s ,  t h e r e b y ,  f e l t  h e  h a d  t o  do



s o m e t h i n g .  He w a n te d  t o  do i t ,  n o t  b y  l e g i s l a t i v e  a c t i o n ,  b u t  w h a t  h e  .w a n te d  t o  
do  w as  i n  a  t r u e  e f f o r t  t o  b e  f a i r ,  g i v e  n o t i c e  b e f o r e h a n d  t h a t  p e r s o n s  
c o n v i c t e d  o f  a  d r u n k  d r i v i n g  i n  h i s  c o u r t  w o u ld  r e c e i v e  a  60 d ay  s e n t e n c e  w i t h  
45 s u s p e n d e d  an d  15 d a y s  a c t u a l l y  h a v i n g  t o  b e  s e r v e d .  Nov; a t  t h e  o u t s t e a d  l e t  
me p o i n t  o u t  t h i s  i s  n o t  t h e  maximum s e n t e n c e ,  a s  some p e o p l e  h a v e  s u g g e s t e d .
T he maximum s e n t e n c e  u n d e r  A S 2 3 .3 5 .0 3 0  i s  $1000  o r  b y  i m p r i s o n m e n t  f o r  n o t  m ore  
t h a n  o n e  y e a r  o r  by  b o t h .  Now i t  i s  n o t  t h e  minimum s e n t e n c e ,  w h ic h  i s  
72 c o n s e c u t i v e  h o u r s  i n  t h e  f i r s t  i n s t a n c e .  B u t  w h a t  h e  w as r e a l l y  d o i n g ,  w a s ,  
h e  w as  r e a l l y  g i v i n g  f a i r  w a r n i n g  b e f o r e h a n d  t o  a t t o r n e y s  a n d  d r i v e r s ,  
p a r t i c u l a r l y  t h o s e  c o n s u m in g  a l c o h o l  a n d  d r i v i n g  u n d e r  t h e  i n f l u e n c e ,  t h a t  t h i s  
i s  w h a t  h e  w o u ld  d o .  Now t h a t  r e s u l t e d  i n  an  i n c r e a s e  i n  J u d g e  H o rn a d a y  b e i n g  
p e r e m p t e d .  T h i s  i s  n o t  t o  s a y  t h a t  J u d g e  H o rn a d a y  h a d  n o t  b e e n  p e r e m p t e d  on  
p r i o r  o c c a s i o n s ,  b u t  t h i s  a n n o u n c e d  p o l i c y  seem ed  t o  h a v e  r e s u l t e d  i n  a  d e f i n i t e  
i n c r e a s e  i n  t h e  p e r e m p t i o n s  t h a t  h e  e x p e r i e n c e d  p r i o r  t o  t h e  s p r i n g  o f  1 9 8 2 .
L e t  me s t o p  h e r e  a n d  n o t e  t h a t  h e  w as n o t  l e g i s l a t i n g  a t  t h a t  t i m e .  He w as n o t  
a t t e m p t i n g  t o .  B u t  w h a t  h e  was d o i n g  a g a i n  j u s t  s i m p l y  i d e n t i f i n g  t h e  symptom 
p a t t e r n s .  Now when i t  w as  c a l l e d  t o  h i s  a t t e n t i o n  t h a t  t h e  p u b l i c  s t a t e m e n t  
c o u l d  n o t  Le f o l l o w e d ,  t h a t  h e  h a d  t o  c o n s i d e r  m a t t e r s  on  a  c a s e  t o  c a s e  b a s i s ,  
h e  a c k n o w le d g e d  t h a t .  He p u b l i c l y  r e c i n d e d  t h e  p o l i c y  a n d  h e  d i d  s e n t e n c e  on  a  
c a s e - b y - c a s e  b a s i s .  And h e  d i d  n o t  g i v e  15 d a y s  i n  e v e r y  i n s i s t e n c e .  He d i d  go 
b a c k  t o  t h e  72 h o u r s ,  f r e q u e n t l y .  B u t  t h e  p e r e m p t i o n s  c o n t i n u e d .  C o n t i n u e d  t o  
t h e  p o i n t  t h a t  P r e s i d i n g  J u d g e  Mark R ow land  d e t e r m i n e d ,  a s  h e  p u t  i t ,  i t  becam e 
a d m i n i s t r a t i v e l y  a n i g h t m a r e  a n d  w as  c o s t l y  t o  t h e  s y s t e m .  And t h e  s y s t e m  i s  
o n e  o f  t h e  t h i n g s  I  w a n t  t o  t a l k  a b o u t .

Now t h e  s t a t i s t i c s  p u t  t o g e t h e r  b y  t h e  c o u r t  a d m i n i s t r a t o r  r e g a r d i n g  J u d g e  
H o rn a d a y  a n d  o u r  s t a t i s t i c s  w i l l  b e  a t  o d d s .  T r u t h f u l l y  s p e a k i n g ,  we d o n ' t  t h i n k  
t h a t  t h e r e  i s  c o m p a r a b l e  s t a t i s t i c s  t h a t  show t h a t  o n e  D i s t r i c t  J u d g e  o r  
S u p e r i o r  C o u r t  J u d g e ,  p a r t i c u l a r l y  i n  a r e a s  w h e re  t h e r e  i s  o n l y  o n e  j u d g e ,  t h a t  
e x p e r i e n c e  any  m ore  o r  l e s s  p e r e m p t i o n s  t h a n  J u d g e  H o rn a d ay  h a d  b e e n  
e x p e r i e n c i n g .  We d o n ' t  know t o  w h a t  d e g r e e  t h e  p e r e m p t i o n s  c o m p a re .  B u t  we do 
know t h a t  t h e r e  a r e  p r o b l e m s  an d  t h e r e  a r e  s e r i o u s  p r o b l e m s  a n d  t h e  p r o b l e m s  a r e  
g o i n g  t c  c o n t i n u e  i n  o u r  o p i n i o n  w i t h  t h e  p e r e m p t i o n  s t a t u t e  i n  o t h e r  a r e a s  a s  
t h e y  h a v e  h a p p e n e d  i n  t h e  p a s t  i n  W r a n g e l l ,  P e t e r s b u r g ,  K e t c h i k a n ,  J u n e a u  a n d  
K c d ia k .  I n  a n y  e v e n t ,  J u d g e  R ow land b e l i e v e s  t h a t  J u d g e  H o r n a d a y ' s  p e r e m p t i o n s  
i n  Homer w e re  o c c u r r i n g  t o  s u c h  a  d e g r e e  t h a t  h e  d e t e r m i n e d  t h a t  h e  h a d  t o  move 
J u d g e  H o rn a d a y  o u t  o f  Homer. I  d o n ' t  s u g g e s t  t h a t  J u d g e  R ow land  i s  n o t  a c t i n g  
i n  go o d  f a i t h .  He w as v e r y  c a n d i d  when he  s a i d  t h a t  i t  i s  t h e  e x e r c i s i n g  o f  t h e  
p e r e m p t i o n  by c o u n s e l  o u t  o f  t h e  c u r r e n t  s t a t u t e  an d  t h e  r e s u l t i n g  c o s t s  o f  
b r i n g i n g  i n  a n o t h e r  j u d g e  f ro m  A n c h o r a g e ,  w h ic h  i s  c a u s i n g  h im  t o  i s s u e  h i s  
o r d e r .  J u d g e  R ow land i s  a t t e m p t i n g  t o  f o l l o w  o b l i g a t i o n s  im p o s e d  on h im  a s  t h e  
p r e s i d i n g  j u d g e  t o  p r o p e r l y  a d m i n i s t e r  t n e  c o u r t  s y s t e m .  And a l s o  t o  b e  
c o n c e r n e d  a b o u t  t h e  c o s t s  endow ed  i n  h i s  r e s p o n s i b i l i t y .

I n  t h a t  r e g a r d ,  a s  I  u n d e r s t a n d  i t  f ro m  J u d g e  H o rn a d a y ,  J u d g e  H o rn a d a y  was 
a d v i s e d  t h a t  h e  s h o u l d  c o n s i d e r  p e r e m t o r y  c h a l l e n g e s  i n  s e n t e n c i n g  p e r s o n s  
b e f o r e  h im  a s  a  p a r t i c u l a r  c o n s i d e r a t i o n .  I  am s u r e  t h i s  i s  d o n e  t o  a v o i d  
h a v i n g  t h e  e x p e r s e  o f  t h e  c o s t  o f  h a v i n g  t o  s e n d  a n o t h e r  D i s t r i c t  J u d g e  t o  Homer 
when J u d g e  H o rn a d ay  w as p e r e m p t e d .  C h i e f  J u s t i c e  B u rk e  i n  a  p u b l i c  h e a r i n g  i n  
Homer i n d i c a t e d  p e r e m p t s  h a d  t o  b e  c o n s i d e r e d  i n  s e n t e n c i n g .  S o ,  I  t h i n k  we 
o u g h t  t o  r e c o g n i z e  t h e  i s s u e  t h a t  p e r e m p t i o n s  a f f e c t  s e n t e n c i n g ,  t h a t  w i t h  t h e  
s t a t u t e  a s  i t  e x i s t s ,  t h e  s y s t e m  s h o u l d  a c c c e p t  t h a t  t h e  c o n s e q u e n c e s  a n d  c o s t  
a n d ,  t h r e a t e n ,  t h e  i n d e p e n d e n c e  o f  t h e  j u d i c i a r y .  So i t ' s  u n d e r s t o o d ,  a r e  we 
c h a l l e n g i n g  J u d g e  R o w l a n d 's  o r d e r  on J u d g e  H o r n a d a y ' s  b e h a l f  b e c a u s e  I  b e l i e v e  
t h a t  t h e r e  a r e  s e r i o u s  c o n s t i t u t i o n a l  a n d  l e g a l  a r g u m e n t s  on  w h e t h e r  h e  h a s  t h e  
a u t h o r i t y  t o  t a k e  t h e  a c t i o n  h e  d i d .  B u t  a s i d e  f ro m  t h a t ,  an d  i f  i t  b e  fo u n d  
t h a t  J u d g e  Rowland d o e s  h a v e  t h e  p o w e r  a n d  a u t h o r i t y  t o  rem o v e  a  D i s t r i c t  J u d g e



f ro m  h i s  p l a c e  o f  r e s i d e n c e  a n d  t h e  o f f i c e  t o  w h ic h  h e  i s  a s s i g n e d ,  t h e n  t h e  
p r o b l e m  w i l l  s t i l l  r e m a i n .  L e t ' s  t u r n  f o r  a  moment t o  t h e  d e f e n s e  a t t o r n e y s  o r  
p r i m a r i l y  t o  t h e  o n e s  t h a t  a r e  u t i l i z i n g  t h e  p e r e m p t  s t a t u t e s .

I  h a v e  t a l k e d  w i t h  d e f e n s e  a t t o r n e y s ,  q u i t e  a  few  o f  th e m ,  a n d  I  r e c o g n i z e  
w h a t  t h e y  a r e  s a y i n g .  T hey  c a n  n o t  c l a i m  t h a t  J u d g e  H o rn a d ay  h a s  b e e n  m ore  
s t e r :  i n  h i s  s e n t e n c i n g  p r a c t i c e s  t h a n  o t h e r  j u d g e s .  T hey  c o n t e n d  t h e y  a r e  
u n d e r  e t h i c a l  d u t i e s  t o  a d v i s e  t h e  c l i e n t  t h a t  h e  o r  s h e  h a s  a  r i g h t  t o  p e r e m p t  
J u d g e  H o r n a d a y .  I  h e a r  w h a t  t h o s e  d e f e n s e  c o u n s e l o r s  a r e  s a y i n g .  B u t  I  a l s o  
know t h a t  t h i s  c o n s t i t u t e s  and  i s  j u s t  a s  c l e a r  an  a c t  a s  j u d g e - s h o p p i n g  a s  an y  
o t h e r  a c t  w o u ld  b e  i f  n o t  f o r  t h e  p e r e m p t  s t a t u t e .  E ven  i f  t h e  a t t o r n e y  
c o n t e n d e d  t h a t  h e  h a d  a e t h i c a l  r e s p o n s i b i l i t y ,  i t ' s  j u d g e  s h o p p i n g .  I n  o t h e r  
i n s t a n c e s  i n  my o p i n i o n ,  t h e y  a r e  u s i n g  t h e  p e r e m p t  f o r  p u r p o s e s  o f  d e l a y  i n  
co m in g  t o  t r i a l .  The d e l a y  i s  a lw a y s  a n  a c t  t h a t  h a s  t o  do  w i t h  t h e  d e f e n d a n t  
b e c a u s e  a n y t h i n g  c a n  h a p p e n  b e tw e e n  t h e  t i m e  o f  t h e  c h a r g e  a n d  t h e  a c t u a l  t i m e  
o f  t h e  t r i a l .  B u t  w h a t  i s  t r u l y  m ore t r o u b l i n g  i s ,  a n d  w h a t  m u s t  b e  t r o u b l i n g  
t o  an  e l e c t e d  o f f i c i a l ,  b e  h e  l e g i s l a t o r  o r  o t h e r w i s e ,  b e  h e  j u d g e  o r  o t h e r w i s e ,  
r e g a r d i n g  w h a t  t h e  j u s t i f i c a t i o n  m ig h t  b e  c l a i m e d  i n  r e s p e c t  t o  t h e  p e r e m p t  
s t a t u t e ,  t h e  b o t t o m  l i n e  i s  n o t  w i t h s t a n d i n g  t h o u s a n d s  o f  v o t e r s  p a r t i c u l a r l y  
t h o s e  v o t e r s  i n  t h e  Homer a r e a  v o t i n g  i n  f a v o r  o f  t h e  man, J u d g e  H o rn a d a y .
T h e r e  w i l l  s t i l l  b e  a  few  m em bers  o f  t h e  b a r  who a r e  m a i n l y  a b l e  t o  s u f f i c i e n t l y  
p r e v a i l  u p o n  t h e  p r e s i d i n g  j u d g e  so  a s  t o  r e q u i r e  J u d g e  H o rn a d ay  t o  b e  rem oved  
f ro m  o n e  a r e a  t o  a n o t h e r .  I  d o n ’ t  s a y  t h e y  a r e  m ak in g  p e r s o n a l  c o n t a c t ,  I  s a y  
t h e y  a r e  d o i n g  t h a t  t h r o u g h  t h e  p e r e m p t  s t a t u t e .  I n  my m ind  a s  i .  h a s  a l r e a d y  
b e e n  i n d i c a t e d ,  t h e  p e r e m p t  s t a t u t e  a n d  p e r e m p t i o n  r u l e  i n t e r f e r e s  w i t h  t h e  
j u d i c i a l  p r o c e s s  u n d e r  t h e  C o n s t i t u t i o n  an d  t h e  c o u r t  r e s p o n s i b i l i t y  t o  p e r f o r m  
t h e  d u t i e s  endow ed upon  th e m .  I t  a l s o  d e s t r o y s  t h e  i n d e p e n d e n c e  o f  t h e  j u d g e  
an d  t o  a d e g r e e  I  b e l i e v e  i t  i n t e r f e r e s  w i t h  t h e  o a t h  o f  o f f i c e  t h a t  e a c h  j u d g e  
t a k e s  t h a t  h e  w i l l  s u p p o r t  t h e  s t a t e  an d  f e d e r a l  c o n s t i t u t i o n  an d  w i l l  
f a i t h f u l l y  d i s c h a r g e  t h e  d u t i e s  o f  h i s  o f f i c e  a s  a  j u d g e  o f  t h e  c o u r t  t o  w h ic h  
h e  i s  a p p o i n t e d ,  t o  t h e  b e s t  o f  h i s  a b i l i t y .  I t  d e s t r o y s  t h e  i n d e p e n d e n c e  o f  
t h e  j u d g e .  I  s i n c e r e l y  b e l i e v e  t h a t  i t  i s  v e r y  w rong  t c  rem ove  a  j u d g e  who i s  
r e g a r d e d  a s  j u d i c i a l l y  c o m p e t e n t  an d  I  w o u ld  l i k e  t o  make a  n o t e  t h a t  t h e  m a j o r  
i n c i d e n t s  t h a t  I  h a v e  h e a r d  i n  r e s p e c t  t o  J u d g e  H o rn a d ay  h a s  n o t h i n g  t o  do w i t h  
h i s  a b i l i t y  i n  a c i v i l  c a s e ,  n o t h i n g  t o  do w i t h  h i s  a b i l i t y  d u r i n g  t h e  c o u r s e  o f  
a  t r i a l ,  p r e s u m a b ly  i t  h a s  t o  do  w i t h  h i s  s e n t e n c i n g  i n  DUIL c a s e s  and  some 
p r  t r i a l  m o t i o n s ,  o t h e r  t h a n  t h a t  a t t o r n e y  a f t e r  a t t o r n e y  h a v e  t o l d  me h e  i s  a 
v e r y  c o m p e t e n t ,  c a p a b l e  j u d g e .  B u t  t h e  c l u t c h  o f  t h e  i s s u e  com es down t o  t h i s ,  
i f  ch e  p e r e m p t i o n  s t a t u t e s  a r e  t o  s t a y  i n  e x i s t a n c e  an d  J u d g e  R o w l a n d 's  o r d e r  i s  
t o  r e m a i n  i n  e f f e c t ,  t h e n  e v e r y  j u d g e  a p p o i n t e d  t o  a  d i s t r i c t  j u d q e  a r e a  i s  
s u b j e c t  t o  b e  r e a s s i g n e d  d e p e n d in g  on how h i s  r u l i n g s  an d  s e n t e n c i n g  p r a c t i c e s  
a r e  v ie w e d  by  t h e  a t t o r n e y s .  I  s u g g e s t  t h a t  t h e  p r e c e d e n t  b e i n g  e s t a b l i s h e d  
h e r e  i s  e x t r e m e  f o r  t h e  r e a s o n s  a l r e a d y  s t a t e d .  I t  s h o u l d  b e  a  m a t t e r  o f  a 
s t a t e - w i d e  c o n c e r n .  W hat h a p p e n s  t o  t h e  n e x t  D i s t r i c t  J u d g e  t h a t  g o e s  t o  Homer. 
He a c c e p t s  t h a t  o f f i c e  i n  t h e  wake o f  J u d g e  H o r n a d a y ' s  r e a s s i g n m e n t ,  i f  t h a t  
o c c u r s .  He knows t h a t  t h e  p r e s i d i n g  j u d g e  d o e s n ' t  w a n t  t o  h a v e  make a n o t h e r  
r e a s s i g n m e n t .  He d o e s  know t h a t  h e  h a s  t o  a v o i d  p e r e m p t i o n s  an d  t o  a v o i d  
p e r e m p t i o n s  h e  o b v i o u s l y  m u s t  n o t  f o l l o w  t h e  p r a c t i c e s  f o l l o w e d  by  J u d g e  
H o rn a d a y .  P e r e m p t i o n  n a s  an e f f e c t  on  s e n t e n c i n g  w i t h o u t  a  q u e s t i o n .  The 
m a t t e r  o f  d e g r e e  p e r h a p s  i n  Homer i s  a  m a t t e r  o f  d e g r e e  a n y w h e r e .  I  know t h a t  
t h e r e  a r e  many j u d g e s  t o d a y  i n  A la s )  who a r c  v e r y  c o n c e r n e d  a b o u t  t h i s  o r d e r .
I  t h i n k  i t  i s  a m a t t e r  f o r  new judi<  a  c a n d i d a t e s  t o  c o n s i d e r  a s  p a r t  o f  t h e
i n p u t  a s  t o  w h e t h e r  o r  n o t  t h e y  w a n t  t o  become j u d g e s .  T hey  a r e  i n v i t e d  t o  
p l a c e  t h e m s e l v e s ,  a s  now, i n  f r o n t  o f  t!~a j u d i c i a l  c o u n c i l  f o r  p a r t i c u l a r  
j u d i c i a l  o f f i c e .  They h a v e  t o  r e a l i z e  t h e y  m aybe r e a s s i g n e d .  A g a i n s t  t h i s  
b a c k g r o u n d  I  w i s h  *o make t h e  f o l l o w i n g  r  c o m m e n d a t io n s .  I  t h o u g h t  a  l o t  a b o u t



t h e  p e r e m p t  s t a t u t e  an d  I  b e l i e v e  t h a t  i t  h a s  o n e  p a r t  o f  i t  t h a t  m ak es  me f e e l  
t h a t  i t  s h o u l d  b e  r e p e a l e d  a n d  i t s  t h e  v ie w  o f  i t  b e i n g  u n f a i r .

I  s u b m i t  t o  yo u  t h a t  w h e t h e r  i t s  t h e  f i l i n g  o f  an  a f f i d a v i t  o r  a  s i m p le  
n o t i c e  o f  a  c h a n g e  o f  j u d g e  o f  C r i m i n a l  R u le  25 an d  C i v i l  R u le  4 3 ,  t h e  
a c c u s a t i o n  i s  t h a t  l i t i g a n t s  c a n  n o t  r e c e i v e  a  f a i r  an d  i m p a r t i a l  t r i a l .  I f  t h e  
j u d g e  h a s  no o p p o r t u n i t y  t o  d e f e n d  h i m s e l f  a g a i n s t  t h a t  c h a r g e ,  a l t h o u g h  i t  
c l e a r l y  i m p u t e s  h i s  i n t e g r i t y .  I n  my o p i n i o n  t h e  j u d g e ,  w h e t h e r  i t ' s  J u d g e  
H o rn a d a y  o r  a n y  o t h e r  j u d g e  i s  d e n i e d  d u e  p r o c e s s ,  h e  c a n n o t  d e f e n d  h i s  
i n t e g r i t y  w h ic h  i s  s o  i m p o r t a n t  t o  a  j u d g e .  I  w o u ld  s u g g e s t  i n  t h e  f i r s t  
i n i s t a n c e ,  t h e r e f o r e ,  t h a t  t h e  p a r t i c u l a r  A S 2 2 .2 0 .0 2 2  b e  r e p e a l e d .

T hen  I  h a v e  a n  a l t e r n a t i v e  s u g g e s t i o n .  I  h a v e  a  l o t  o f  r e s p e c t  f o r  my 
b r e t h r e n .  I  s e e  t h e  a t t o r n e y s  h e r e  i n  m a s s .  I ' v e  h e a r d  th e m .  A c c o r d i n g l y ,  
r e a l i s t i c a l l y  s p e a k i n g ,  t h a t  p e r e m p t  s t a t u t e  c a n n o t  b e  r e p e a l e d .  I  w o u ld  l i k e  
t o  g i v e  y o u  p e r h a p s  a  c o m p ro m is e .  I  w o u ld  s u g g e s t  t h a t  t h e r e  w o u ld  b e  a s t a t u t e  
p a s s e d  o r  p r e s e n t  s t a t u t e  am en d e d ,  r e j e c t i n g  t h e  r e a s s i g n m e n t  o f  a n y  S u p e r i o r  
C o u r t  o r  D i s t r i c t  J u d g e  f ro m  t h e  a r e a  o f  h i s  r e s i d e n c e  t o  a n y  o t h e r  l o c a t i o n .
I t  i s  n o t  s a y  t h a t  a  j u d g e  c a n n o t  b e  t e m p o r a r i l y  a s s i g n e d ,  a s  t h e  C o n s t i t u t i o n  
r e c o g n i z e s ,  an d  i t  t a k e s  p l a c e  p e r i o d i c a l l y ,  s o  l o n g  a s  t h e r e  i s  a  t i m e  l i m i t  on  
e a c h  a s s i g n m e n t  e a c h  y e a r .  I  t h i n k  t h e  w h o leso m e  a f f e c t  o f  t h i s  t y p e  o f  law  i s  
t h a t  i f  t h e  p e r e m p t  s t a t u t e  i s  t o  b e  c o n t i n u e  a s  p a r t  o f  t h e  A l a s k a  J u d i c i a l  
p r o c e s s e s  t h a t  i t  b e  r e c o g n i z e d  a s  p a r t  o f  t h e  o v e r a l l  s y s t e m ,  i n c l u d i n g  t h e  
c o s t  o f  r e a s s i g n i n g  a  j u d g e  t o  t h e  a r e a  w h e re  t h e  p e r e m p t i o n  r i g h t  i s  im p o s e d .
I t  w i l l  a l s o  r e a s s u r e  o t h e r  m em bers o f  t h e  j u d i c i a r y  o r  f u t u r e  p o t e n t i a l  
m em b ers ,  t h a t  h a v e  t o  g i v e  t h a t  f a c t  t h e i r  c o n s i d e r a t i o n .  T hey  a r e  w e ig h i n g  t h e  
p r o s  a n d  c o n s  o f  c o n t i n u i n g  o r  b e c o m in g  a j u d g e .

A n o t h e r  a l t e r n a t i v e ,  t h e  s e c o n d  a l t e r n a t i v e ,  I  w o u ld  s u g g e s t  w o u ld  b e  g i v e n  
s e r i o u s  c o n s i d e r a t i o n ,  w o u ld  b e  t o  l i m i t  t h e  p e r e m p t  s t a t u t e  t o  t h o s e  a r e a s  t h a t  
h a v e  m ore  t h a n  o n e  j u d g e  s e r v i n g  a  co m m u n i ty ,  s u c h  a s  A n c h o ra g e  an d  F a i r b a n k s ,  
a n d  d e n y  t h e  i n v o k i n g  o f  t h e  p e r e m p t o r y  c h a l l e n g e  f o r  no  c a u s e  w h e re  t h e r e  a r e  
s i n g l e  j u d g e s ,  w h e t h e r  t h e y  b e  S u p e r i o r  o r  D i s t r i c t  C o u r t  J u d g e s  i n  o t h e r  a r e a s .

I  r e a l i z e  t h a t  t h i s  w o u ld  n o t  b e  a s  p o p u l a r  an d  b e  s u b j e c t  t o  
c o n s t i t u t i o n a l  a t t a c k .  H ow ever ,  I  b e l i e v e  t h a t  i t  c o u l d  w i t h s t a n d  t h a t  
c o n s t i t u t i o n a l  a t t a c k .

I  w i s h  t o  t h a n k  t h e  c o m m i t t e e  f o r  a l l o w i n g  me t o  make t h i s  p r e s e n t a t i o n .  I 
s i n c e r e l y  h o p e  t h a t  r e s e r v a t i o n  i n  s u p p o r t i n g  t h i s  an d  t h a t  t h e  r e c o m m e n d a t io n s  
maybe o f  some a s s i s t a n c e  t o  t h e  c o m m i t t e e .  N e e d l e s s  t o  s a y ,  i n  t h e  f i n a l  
a n a l y s i s ,  i n  t h e  c a s e  o f  J u d g e  H o rn a d a y ,  t h a t  a n y  a c t i o n  t a k e n  by  t h e  
l e g i s l a t u r e ,  I  s i n c e r e l y  h o p e ,  w i l l  a l l o w  h im  t o  s t a y  i n  Home':. T hank  y o u .



TESTIMONY IN FAVCR OF PASSAGE OF HB 79 ..

T H AN K  YOU, MR. CHAIRMAN.

I AM REP. MILO FRITZ FROM A N CH OR  POINT, NEAR HOMER ALASKA.

THE FIRST COURT OF JUSTICE IN ALAS KA WAS ESTAB L IS H ED  BY 

THE 'U.S. IN 1 900 UNDER JUDGE JAMES W I CK E RS HA M  IN EAGLE ON THE 

YUKON RIVER. SINCE THEN, THE COURT SYSTEM HAS GROWN IN SIZE 

AND COMPLEX IT Y TO MEET THE CHANGING NEEDS OF THE TIMES AND THE 

IN CR EA SE IN POPULATION.

GENERALLY SPEAKING, THE LEGAL NEEDS OF THE PEOPLE OF 

ALASKA, EXCEPTING THE DISSIDENTS AND ECCENTRICS PRESENT IN ANY 

AGE, WERE AD EQ U AT E LY  MET. UNTIL 1967, PEREMPTORY DI SQ UA L IF I CA T IO N 

OF A JUDGE COULD ONLY BE INVOKED FOR CAUSE, THAT IS, FOR A 

GOOD, TR ENCHA NT  REASON. AND I BELIEVE, MR. CHAIRMAN, THAT NO 

R E AS O N A B L E  PERSON CAN OBJECT TO THAT.

IN 1967, A CC O RD I NG  TO THE SESSION LAWS OF ALASKA FOR THAT 

YEAR AND APPEARING IN ALASKA STA TUTES, THAT IS THE LAWS OF

b s
A L A S KA  KNOWN AS m & 22.20.022, AN A D DI TI ON WAS MADE, MAKING IT 

PO SS I BL E FOR THE PETITIONER, THAT IS THE LAWYER OR THE CLIENT 

TO DI SQ U AL I FY  A JUDGE WITH O UT  PROVIDING ANY REASON WH AT SOE VER.

AND IT IS THE PURPOSE OF HB 79 TO STRIKE THIS 1967 A M E N D M E N T  

TO A LA S KA  LAW FROM THE BOOKS MAKI NG  PEREMPTORY CHALLENGE OF A 

JUDGE POSSIBLE ONLY FOR CAUSE, THAT IS, FOR A VALID REASON.

IN THE ELECTION OF NOVEMBER 2, 1982, THE VOTERS IN 

THE T HI RD  JUDICIAL DISTRIC T VOTED 57,000 TO 38,000 TO RETAIN 

JUDGE JAMES C. HORN AD AY ON THE BENCH. ON THE KENAI P E N I N S U L A ^ O / / ^ ^ "


