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R e p r e s e n t a t i v e  
C h a r l i e  B u s s e l l  

C h a i r m a n

The Honorable Elaine Andrews 
District Court Judge 
Third Judicial District 
941 Fourth Avenue 
Anchorage, Alaska 99501

Dear Judge Andrews:

I have been in receipt of your letter for three weeks 
now, relative to HB 6, or more properly, for the Committee 
Substitute (Judiciary) for HB 6. I have held up answering 
your letter until today in order to report to you any pos­
sible alterations by other committees.

Yesterday, the measure was considered by and passed out 
of the Finance Committee. In the normal course of schedul­
ing, it will soon go the the House floor (from the Rules 
Committee) where it may well be subject to amendments prior 
to final passage.

You, of course, are aware that Committee Counsel, Judge 
Brewer, Retired, has had considerable experience with Driv­
ing While Intoxicated cases and related matters as to 
licensing. (Indeed, he may at one time have heard more DWI 
cases than any other judicial officer in the State, with 
more years on the b e n c h ) . He exerted a great deal of effort 
and had considerable input into the Judiciary Committee's 
version, working with the staff
Abood, the bill's sponsor; with 
the Legislative Affairs Agency, 
versions of the bill.

of Representative Mitch 
the Department of Law and 
which rafted the several

Your concerns were most carefully considered by him and 
generally, I think, he agrees with your points of view. I 
cannot, of course, comment on what you "assume" the legisla­
tion means as to credit for jailed offenders' good Lime.
That matter is up to the administration of the Department of 
Health, Education and Social Services, or, as it may become 
in the future, the Department n r Corrections, to calculate.

Of course, your letter was written based on the origin­
al version. It underwent substantial changes in the fine- 
tuning of it. Please note, however, the final version

M e m b e r s :
R e p . J o h n  L i s k a . V i c e  C h a i r m a n : R e p . R a m o n a  B a r n e s . E m e r i t u s :

R e p . J o e  H a v e s ; R e p . H u g h  M a l o n e : R e p . D o n  C l o c k s i n ; R e p . R o n  W e n o t e
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deletes the impoundment of vehicles provision, no doubt much 
to the relief of you and your colleagues. Forfeiture of 
vehicles and remission of them are retained, though. I 
would be nearly impossible to set up two differing methods 
of punishment for those ordered by a court not to drive 
compared with those whose licenses have been administrative­
ly suspended because of financial responsibility. It would 
appear anomalous to tell motorists that court orders mean 
what they say, but that administrative regulations do not.
A ban on driving, afteral!; remains a ban on driving whether 
decreed by a court or by the bxvision of Motor Vehicles.

I am aware that courts generally do not look with favor 
upon legislatively mandated minimum sentences or fines. 
Constituents fell me, however, that the tendency is to 
impose only the mandatory minimum sentences, seldom going 
above or beyond them. Members of the public take a dim view 
of what they refer to as "leniency1' of the courts. Since 
they believe penalties meted out are not severe enough, the 
aim of the legislation is to elevate the floor of the penal­
ties by legislative action. Discretion by courts is essential, 
but the public seems to be saying, "Let's establish a bottom 
lina, and court discretion can come into play after reaching 
that point."

There is little point in further analysis for as earlier 
indicated the measure is subject to amendments on the floor 
of the House. Further, the Court system will have its own 
analysis and interpretation of the final version, should it 
be enacted.

Another attempt for protection of citizens on the high­
way is manifested by the mandatory insurance for motorists 
bill, HB 7, but I will refrain from commenting further on 
that measure just now.

Thank you for involving yourself in the legislative 
process.

Very truly yours,

Representative Charlie Bussell 
Chairman, Committee on Judiciary

CB:lyn
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D e a r  VsV:

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  p a s s e d  HB 6 ,  t h e  " d r u n k  d r i v i n g "  b i l l ,  o u t  
o f  C o m m i t t e e  o n  F r i d a y ,  A p r i l  2 9 ,  1 9 8 3 .  I  t h i n k  i t  i s  a n  e x c e l l e n t  a n d  
c o m p r e h e n s i v e  i t e m  o f  l e g i s l a t i o n .

T h e  C o m m i t t e e  p u t  c o n s i d e r a b l e  t h o u g h t  a n d  e f f o r t  i n t o  i t s  c r e a t i o n  a n d  
f i n e - t u n i n g .  R e p r e s e n t a t i v e  M i t c h  A b o o d ' s  s t a f f ,  t h e  C o m m i t t e e  s t a f f ,  a n d  
t h e  b i l l  d r a f t e r s  f o r  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  a n d  t h e  D e p a r t m e n t  o f  
Law w o r k e d  v e r y  h a r d  a n d  d i l i g e n t l y  e x p e n d i n g  m a n y  l o n g  h o u r s  o n  t h i s  b i l l .

T h e  C o m m i t t e e  r e a l l y  a p p r e c i a t e s  t h e  w a y  t h e  o r i g i n a l  s p o n s o r ,  R e p .
A b o o d  o f  A n c h o r a g e ,  s p e n t  s o  m u c h  t i m e  w o r k i n g  w i t h  t h e  b i l l  a n d  w i t h  u s .
R e p .  A b o o d  t e s t i f i e d  b e f o r e  t h e  C o m m i t t e e  e a c h  t i m e  t h e  b i l l  w a s  s c h e d u l e d  
f o r  h e a r i n g .  He " r o d e  h e r d "  o n  t h e  b i l l  f r o m  i t s  i n c e p t i o n  t o  t h e  f i n a l  
p r o d u c t  t h a t  p a s s e d  o u t  o f  t h e  C o m m i t t e e .

I  s i n c e r e l y  h o p e  t h a t  t h i s  b i l l  w i l l  n o t  b e  s u b s t a n t i a l l y  a l t e r e d  o r  
a m e n d e d  i n  a  w a y  t h a t  w e a k e n s  o r  d e s t r o y s  i t .

T h e  b i l l  p r o v i d e s  f o r  s e i z u r e  o f  a  d r i v e r ' s  l i c e n s e  u p o n  a r r e s t  a s  w e l l  
n s  i n c r e a s e d  p e n a l t i e s  u p o n  c o n v i c t i o n .  W h i l e  t h e  m i n i m u m  o f  7 2  h o u r s  i n  
j a i l  i s  m a n d a t e d  f o r  a  f i r s t  o f f e n s e  i n  k e e p i n g  w i t h  t h e  e x i s t i n g  l a w ,  a  
s e c o n d  o f f e n s e  r e q u i r e s  a  m i n i m u m  o f  n o  l e s s  t h a n  2 0  d a y s  i n  j a i l  n n d  t h e  
t h i r d  o f f e n s e  w o u l d  r e s u l t  i n  a t  l e a s t  3 0  d a y s  i n  j a i l  a n d  a  1 0 - y e a r  l i c e n s e  
r e v o c a t i o n .

F i n e s  b a s e d  o n  t h e  n u m b e r  o f  a b s e n c e  o f  p r i o r  c o n v i c t i o n s ,  c a r r y  
m a n d a t o r y  m i n i i n u m s  o f  $ 2 5 0  f o r  a  f i r s t  o f f e n s e ,  $ 5 0 0  f o r  t h e  s e c o n d  o f f e n s e  
a n d  n o t  l e s s  t h a n  $ 1 , 0 0 0  f o r  a  t h i r d  o f f e n s e .  C o u r t s  w i l l  b e  r e q u i t e d ,  u n d e r  
t h e  p r o p o s e d  b i l l ,  t o  c o n s i d e r  p r i o r  o f f e n s e s  o v e r  t h e  p r c  ; e d i . n g  15  y e a r s  i n  
t h i s  o r  a n o t h e r  j u r i s d i c t i o n ,  r a t h e r  t L  in  g o i n g  b a c k  o n l y  f i v e  y e a r s  u n d e r  
t h e  e x i s t i n g  l a w  t o  f i n d  p r i o r  c o n v i c t i o n s .
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T h e  b i l l  a l s o  m a i n t a i n s  a s  a  c r i m e  t h e  r e f u s a l  t o  s u b m i t  t o  a  c h e m i c a l  
t e s t  f o l l o w i n g  a r r e s t ,  a s  d o e s  e x i s t i n g  l a w ,  e x c e p t  p e n a l t i e s  a r e  m o r e  
s t r i n g e n t  u n d e r  t h e  n e w  b i l l .

I n  a d d i t i o n ,  l a w  e n f o r c e m e n t  o f f i c e r s  a r e  a u t h o r i z e d  t o  r e q u i r e  a  b r e a t h  
t e s t  o r  t h e  s p o t  w h e n  t h e  d r i v e r  i s  f i r s t  s t o p p e d .  R e f u s a l  t o  s u b m i t  t o  a  
p r e l i m i n a r y  b r e a t h  t e s t ,  p r i o r  t o  a r r e s t ,  i s  c l a s s e d  a s  a n  i n f r a c t i o n  i n  t h e  
m e a s u r e .

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  m o v e d  HB 1 7 ,  t h e  b i l l  t o  r a i s e  t h e  
d r i n k i n g  a g e  t o  2 1 ,  o n  t h e  H o u s e  F i n a n c e  C o m m i t t e e  b a c k  i n  F e b r u a r y .  T h e  
C h i e f  P r o s e c u t o r  o f  t h e  S t a t e ,  D a n  H i c k e y ,  t e s t i f i e d  b e f o r e  t h a t  g r o u p  a n d  
t h e  F i n a n c e  C o m m i t t e e  S u b s t i t u t e  s u b s t a n t i a l l y  w e a k e n e d  t h e  b i l l .  O n e  
w o n d e r s  i f  M r .  H i c k e y  i n i t i a t e d  t h e  a m e n d m e n t s  t o  t h a t  b i l l .

I t  i s  k n o w  t h a t  HB 6 ,  t h e  s o - c a l l e d  " d r u n k  d r i v i n g  b i l l " ,  w a s  n o t  
c l a s s e d  a s  o n e  o f  t h e  C h i e f  P r o s e c u t o r ' s  p r i o r i t i e s  w h e n  we  w e r e  w a i t i n g  f o r  
s u g g e s t i o n s  f r o m  t h e  D e p a r t m e n t  o f  L a w .  I t  i s  t o  b e  h o p e d  t h a t  HB 6 w i l l  
r e c e i v e  s w i f t  a c t i o n  i n  t h e  H o u s e  F i n a n c e  C o m m i t t e e  a n d  n o t  b e  w e a k e n e d  i n  
t h e  s a m e  m a n n e r  MB 17  v - s .  i n  f a c t ,  o n e  w o n d e r s  w ho  i s  r u n n i n g  t h e  
a p p a r e n t l y  l e a d e r l e s s  D e p a r t m e n t  o f  Law d u r i n g  t h i s  p a r t  o f  t h e  S h e f f i e l d  
a d m i n i s t r a t i o n .

T h e  G o v e r n o r ,  a f t e r a l l ,  d u r i n g  h i s  c a m p a i g n  t o l d  f o l k s  h e  w a s  i n  f a v o r  
o f  r a i s i n g  t h e  d r i n k i n g  a g e  t o  2 1 .  R e c e n t l y ,  h e  s a i d  h e  w a s  n o t  i n  f a v o r  o f  
t h i s .  A c r y s t a l  b a l l  w o u l d  b e  h e l p f u l ,  m a y b e ,  t o  s e e  w h a t  h i s  v i e w s  a r e  o n  
d r i v i n g  w h i l e  i n t o x i c a t e d .

V e r y  t r u l y  y o u r s ,

R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l  
C h a i r m a n ,  C o m m i t t e e  o n  J u d i c i a r y

C B : cmz
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R e p r e s e n t a t i v e  
C h a r l i e  B u s s e l l  

C h a i r m a n

Ms. June Gerrish
MADD - Mothers Against Drunk Drivers 
5800 Glenn Highway 
Anchorage, Alaska 99504

Dear Ms. Gerrish:

The House Judiciary Committee passed HB 6, the "drunk 
driving" bill, out of Committee on Friday, April 29, 1983.
I think it is an excellent and comprehensive item of legis­
lation.

The Committee put considerable thought and effort into 
its creation and fine -tuning. Representative Mitch Abood's 
staff, the Committee staff, and the bill drafters for the 
Legislative Affairs Agency and the Department of Law worked 
very hard and diligently expending many long hours on this 
bill.

The Committee really appreciates the way the original 
sponsor, Rep. Abood of Anchorage, spent so much time working 
with the bill and with us. Rep. Abood testified before the 
Committee each time the bill was scheduled for hearing. He 
"rufc-e herd" on the bill from its inception to the final 
product that passed out of the Committee.

I sincerely hope that this bill will not be substan­
tially altered or amended in a way that weakens or destroys 
it.

The bill provides for seizure of a driver's license 
upon arrest as well as increased penalties upon conviction. 
While the minimum of 72 hours in jail is mandated for a 
first offense in keeping with the existing law, a second 
offense requires a minimum of no less than 20 days in jail 
and the third offense would result ir at least 30 days in 
jail and a 10-vear license revocation.

M e m b e r s :
R e p , J o h n  L i s k a , V i c e  C h a i r m a n : R e p . R a m o n a  B a r n e s . E m e r i t u s :

R e p . j o e  H a y e s : R e p . H u g h  M a l o n e : R e p . D o n  C l o c k s i n ; R e p . R o n  W e n d t e
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Fines based on the number of absence of prior convic­
tions, carry mandatory minimums of $250 for a first offense, 
$500 for the second offense and not less than $1,000 for a 
third offense. Courts will be required, under the proposed 
bill, to consider prior offenses over the preceding 15 years 
in this or another jurisdiction, rather than going bac' only 
five years under the existing law to find prior convi" .ons.

The bill also maintains as a crime the refusal to 
submit to a chemical test following arrest, as does existing 
law, except penalties are more stringent under the new bill.

Tn addition, law enforcement officers are authorized to 
requ.,r{; a breath test on the spot when the driver is first 
stepped. Refusal to submit to a preliminary breath test, 
prior to arrest, is classed as an infraction in the measure.

The House Judiciary Committee moved HB 17, the bill to 
raise the drinking age to 21, orfvthe House Finance Committee 
back in February. The Chief Prosecutor of the State, Dan 
Hickey, testified before that group and the Finance Commit­
tee Substitute substantially weakened the bill. One wonders 
if Mr. Hickey initiated the amendments tc that bill.

It is known that HB 6, the so-called "drunk driving 
bill," was not classed as one of the Chief Prosecutor's 
priorities when we were waiting for suggestions from the 
Department of Law. It is to be hoped that HB 6 will receive 
swift action in the House Finance Committee and not be weak­
ened in the same manner HB 17 was. In fact, one wonders who 
is running the apparently leaderless Department of Law 
during this part of the Sheffield administration.

The Governor, afterall, during his campaign told folks 
he was in favor o!T raising the drinking age to 21. Recent­
ly, he said he was not in favor of this. A crystal ball 
would be helpful, maybe, to see what his views are on driv­
ing while intoxicated.

Very truly yours,

Representative Charlie Bussell 
Chairman, Committee on Judiciary

CB:lyn



Carol Koto,, of y o u r  staff has asked for the following information 
regarding crunk driving:

(1) statewide data on the number of arrests and convictions for
drunk driving for a sufficient number of years to show the !
current trend;

(2) statewide data on the number of arrests and convictions for
other traffic violations where the driver was also intoxicated; f

(3) a comoarison oetween the incidence of drunk driving in Alaska 
and the national rate.

As we have explained to Ms. Horcs, the second category of data recuired !
a special computer run by the Alaska Court Cystem, anG we ht.c not i
yet received the ;nformation. We w*.i forward it to you as soon as 
it arrives.

Arrests

Table I on the following page shews tne number of arrests for drunk 
driving during 1978, 1979, and 19cC. 'his data indicates that arrest-; 
for drunk driving are oeclin^ng. hat- for 1980 srows a 2." decrease 
■>n the number of arrests for this offense over the arrests reported 
in 197S. This decline may be re*ate: to the stiffer penalties for 
orunx driving which went into effect :n the vail of 1978.
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Between 1973 and 1930, aoproximately 75% of the individuals charged 
with drunk driving were convicted. The conviction rate aeclined 
slightly in 1930, but no downward trend can logically be inferred 
from this information.

TABLE III
Drunk Driving Cases Filed with the Alaska Court System 

and Rate of Conviction 
1973 - 1930

1973 1979 1930

No. of Cases Filed 3,531 3,545 3,095

No. of Convictions 2,755 2,591 2,224

Conviction Rate 7/ W fO 75% 72%

Source: Alaska Court System.

We were unable to locate any information on the national conviction 
rate for drunk drivers. We did learn from the State Hicnway Safety 
Planning Commission that nationwide 50% of all fatal accidents in 
1979 involved a drunk driver. This figure was closer to 75% for 
Alaska.

We hope this information is of use to you. Again, we will celiver the 
other material you reouestea as soon as it arrives. If we can pro­
vide any further assistance, please don't hesitate to contact us.

CJ/cj
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ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH A G E N C Y

January 29, 1981

MEMORANDUM

TO: Representative Mitch . j o o c
Attention: Carol Ho re s , r!"

.  .  • y  y
FROM: Christine Jon.nson, Research Staff

l\
SUBJECT: Research Request No. 32-5 vi

Drunk Drivina Statistics

Carol Horos of your staff has asked for the following information 
regarding drunk driving:

(1) statewide data on the number of arrests and convictions for 
drunk driving for a su'ficie-t number of years to show the 
current trend;

(2) statewide data on the number ot arrests and convictions for 
other traffic violations where the driver was also intoxicated;

(3) a c o m D a r i s o n  between the incidence of drunk driving in Alaska 
and the national rate.

As we have explained to Ms. Horos, the second category of data recvired 
a special computer run by the Alaska Court System, and we have not 
yet received the "information. We w.. , torward it to you as soon as 
it arrives.

Arrests

Table I on tne roll owing page shews tr,e number of arrests for c jnk 
driving during 1978, 1979, anc 1983. "his data indicates that arr.-sts 
for drunk driving are aeclininc. Data for 1930 snows a 21% decrease 
"'n the number of arrests for this c*"'ense over the arrests repc-tec 
in 197S. This oecline may be re'atec to the stiffer penalties for 
arunx driving which went into efr'ect :n the fall of 1978.



Representative Abood
January 29, 1981
Rage No. 2

TABLE I
Statewide Arrests for Drunk Drivino 

1973 - ISED

1973 1979 1980

Number of Arrests 3,265 3,006 2,575

Rate of Arrest per 815.3 750.5 643.0
100,000 people

Source: House Research Agency, January 1932, from dt'.a provided by
the Criminal Justice Planning Agency, Alaska Department of 
Law, Crime in Alaska - 1930.

Table II below comoares Alaska's 1980 arrest rate for drunk driving 
with the national rate for that year. The data indicates that the 
state's arrest rate for arunk driving is only slightly higher than 
tne national rate.

TABLE II
State and National .Arrest Rates for Drunk Driving - 1980

(Rate per 100,000 people)

Alaska National
Arrest Arrest
Rate Rate

6 -1 2 . 0

Source: House Research Agency, January 1982, from data provided in
Crime in Alaska - 1930, and Federal Bureau cf Investigation, 
U.S. Department or Justice, Crime ,in the United State, Sep- 
ember 1981.

Convictions

"able III on the following pages shows both tne r.urter of cases 
involving drunK driving wnich were filet with the Alas>;a Court System 
during the three year period and tne number of convictions which 
resulted. This information provides the Dest indication of the 
conviction rate for drunk drivers, as the data rega-cing arrests 
tomes from another source and is not ctmoarable to tne Court's sta­
tistics on convictions.



Representative Abood
January 29, 1931
?HQ2 ilO. 3

between 1973 and 1980, approximately 735 of the individuals charged 
with drunk driving were convicted. Tne conviction rate declined 
slightly in 1930, but no downward trend can logically be inferred 
from this information.

TABLE III
Drunk Driving Casas Filed with the Alaska Court System 

and Rate of Conviction 
1973 - 1930

1973 1979 1930

?!o. of Cases Filed 3,531 w , J'r J 3,095

No. of Convictions 2,755 2,591 2.22A

Conviction Rate 7 5% 75% 72%

Source: Alaska Court System.

We were unable to locate any information on the national conviction 
-•ate for drunk drivers. We did learn from the State Highway Safety 
Planning Commission that nationwide 505 of all fatal accidents in 
1979 involved a drunk driver. This figure was closer to 75% for 
A1aska.

We hope this information is cf use to you. nyoir, we will deliver the 
other material you requested as soon as it arrives. If we can pro­
vide any further assistance, please don't hesitate to contact us.

CJ/cj



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y, Slate Capitol 
.Juneau, A laska 99811 

(907) -165-3991

February 4, 1932

TO: Representative Mitch Abood
Attention: Carol Horos

FROM: Christine Johnson, Research Star

SUBJECT: Research Request No. 82-5 U
Arrests and Convictions for Drunk Driving: AdaitionaT Infor-.
mation

This memorandum should fulfill your request for data regarding arrests 
and convictions for driving while intoxicated (DWI). We have been 
waiting for a computer run from the Court System in order to respond to 
your question regarding the number of other traffic violations committed 
by drunk drivers.

Unfortunately, we have found that the Court System's data will only 
partially answer your question. On the Court's computer system, 
cases involving multiple offenses are listed by the primary, or the 
most serious, offense; the number of other lesser offenses is noted, 
but these offenses are not specifically named. Consequently .while 
the data indicates the number of cases where an individual was charged 
with DWI and other 1 esser offenses, it does not show the number of 
people charged with drunk driving and other more serious violations.

The Court System's data for 1930 is summarized on the table on the 
following page. This information indicates that drunk drivers were 
responsible for a minimum of 236 other traffic offenses in 1930. 
Ninety percent or tnese a n  vers were ultimately convicted or crunk 
driving. Eighty-nine percent of those convicted served time in jail, 77% were fined, and 69S were both fined and jailed.

We hope this information is of use to you. We sincerely apologize for 
the delay in delivering it, but tabulating the data from the Court Sys­
tem took significantly longer than we anticipated. If we can provide 
any further information, please don't hesitate to contact us.

CJ
Attachment



1900 Court Cases Involving a 01/1 Offense and Other Lesser Offenses
By Disposition of Case

NO. OF CASES
w h i c h involve

A DWI OFFENSE AND 
ANOTHER OFFENSE

CONVICTIONS 

No. % Jail 
No. 7.1

Fine 
No. %

PENALTIES

Both 
No. 7.

License 
Revoked 

No. 7.

Rest 1 tut Ion 
Requlred 

No. %
Proba 11o 
No.

ONE
OTHER

OFFENSE
164 146 09*. 131 90% 111 767. 100 607.

1 1 

1 1

1 1

1 1 

1 1 .

TWO
OTHER

OFFENSES
22 22 100% 20 91% 17 77% 16 737.

THREE OR 
MORE OTHER 
OFFENSES

g 2 0 09?. 6 75% 7 067.•%
5 637.

TOTAL 195 176 90* 157 097. 135 77% 121 697. 70 40% 23 137 63 367.

^Percentage of convictions. RANGE OF JAIL SENTENCES RANGE OF FINES

^Elght cases Involve three other No. % No. 7.
offenses and one case Involves 1- 5 days 02 527. less than $100 2 n
four other offenses. 6- 10 days 32 20 $100-199 24 10

11- 25 days 24 15 $200-299 • 56 41
'26- 50 days fl 5 $300-399 27 20
51-100 days 7 5 $400-499 10 7

101-200 days 3 2 $500-750 14 10
Source: 'iN.use Research Agency from over 200 days 1 1 over $750 2 ___2

data provided by the Alaska
Court System, February, 1902. TOTAL 157 1007. TOTAL 135 1007



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

March 16, 1932
MEMORANDUM

TO: Representative Mitch Abood
Attention: Carol Horos

FROM: Christine Johnson, Research Staff

RE: Research Request No. S2-63
Drunk Driving Statistics

Attached please find several charts which should at least partially 
address your questions regarding (1) the recidivism rate for drunk 
drivers; and (2) the number of other offenses which drunk drivers 
commit. Major findings from the data are summarized below:

• In the last five fiscal years, approximately 15,700 individuals 
were booked into Alaska correctional facilities on charges of 
drunk driving. Of these, 7,100 or had been booked for drunk 
driving on at least one other occasion since 1972.

• Between FY 77 and FY 30, the percentage of drunk drivers who were 
repeat offenders increased steadily iron 22' to 43'. The percen­
tage of repeat offenders declined slicntly in FY 31 to 44%; how­
ever, it is impossible to say whether this represents a one-time 
fluctuation or the beginnings of a downward trend.

• Over the five-year period, drunk drivers were charged with a 
total of 2,500 other offenses, including 1,500 other traffic 
violations. Forty-nine percent of these other offenses were 
attributed to drivers who had been picked up for drunk driving on 
at least one other occasion.

We can provide a more detailed breakdown of this data by geographic 
location, and by age, sex, or race of the offender, if you desire. 
Please call if you have any questions.

r f J —  Y . S l i le  C ip i io l  
h n a t .  A l u c z  99S1I 

(?0 “ ) ±65-3991



Number of Persons. Booked In Alaska Correctional Facilities for OMVI Offenses 
Who Had Been Booked Previously on the Same Charge

FY 77 - FY 01

T A B L E  I

a

Year

Total Ho. 

of Persons 
Booked for 

OMVI

. No, of Theso 
Who Were 

OMVI Repeaters

No, of Othor OMV Offfiniios S nee 1972

1 2 3 4 5 6 7 0 . 9 10 11 12

FY 77 3 , 3 <10 1,096 33* 709 190 74 24 12 3 2 2

I'Y 711 a ,2*J 7 1 ,306. 41!* 949 266 96 46 16 (I 4 1

FY 7 9 3 , 7 7r 1,693 45* 1010 356 160 02 44 16 9 7 l
•

FY 00 3,001 1,456 40* no 3 324 161 77 37 27 13 7 5 2

FY 01
u c n u s t ia m

5 -Year 
Total

3,350
: a a n n u mi n n a u in

16,766

1,404 44*
u un n u u u ii^n u iin u u rH

7,114 4?*

(163
i (i u u ii a i

44??

295
u •« a ii ii i

1431

140
11 IJ (1 II U 1

630

77
| |  II 11 U 11 t

306

35
ti rl u u ii s

144

23
M II 11 11 II L

77

14
a  ti ii ii m w

42

10
ii ii ti il tl i

27

0
11 U 1? II tl L

14

5
U 11 II I* II 11 1

7

4
n ii u ii ti ii i

4

2
II R II U II II U 

2

SOURCE: House Research Agency, March 191)?, from Alaska Dept,  o f  Health and S o c ia l  S e r v i c e s ,  D i v i s i o n  o f  
Corrections, Corrections Master Plan.



TABLE II
Number of Other Offenses For Which Drunk Drivers Were Charoed

FY 77 - FY 81

* *

No. of Dookincs for OMV I and Other Offense i
Other Offense FY 77 FY 78 FY 75 FY 80 FY 81

Murder & Kegl. Mansi. ^ 1

Ncn-Negl. Manslaughter 1 1

Robbe ry 1 1 1 2 1

Aggravated Assault 25 21 20 11 5

Burglary 2 2

Larceny/Theft 4 3 8 4 4

Ooyridi ng 20 21 20 7 5

Assault, Other 3 1

Fraud 1 4 ‘  1

Embezzlement • 1

Stolen Property
*•

2 1

Vanda li sm 6 8 9 1

Weapons 12 13 22 7 10

Sex Offenses 1

Sale/Distribution of 
Control led Substances

6 2 2

Liquor Laws 22 7 7 5 5

Drunkennes s 15 7 14 1 5

Disorderly Conduct 11 11 3 9 12

Disord. Conduct, Other 17 13 15 17 52

Suspi ci on 1 3 1 5

(CONTI NO ED)



TABLE II (CONTINUED)

•
No. of Bookings for OMVI and Other Offense

Other Offense FY 77 FY 73 FY 75 FY 30 FY SI

Traffic-H.Y. 223 250 334 322 .• 275

Offense Against Court 11 25 37 92 103

Probation Violation . 1 1 6 5 3

Parole Violation 2

Bench Warrant 19 15 5 25 42

Bail Violation 1

Escape 1 2 4 2

AVOt-Fugitive 1 i 1 ; 3.

Contributing to 
Delinquency

1 2 i

Posses sion/Use of 
Controlled Substance

23 25 17 11 n

Juvenile Status 
Offense

1 1

Other or Unknown 10 6 2

TOTAL 446- | 440 525 556 671

Sour :: House Research Agency, Kerch 1982, from Alaska Department of Health
and Social Services, Division of Corrections, Corrections Master Plan.



Number of Other Offenses for WriIch Drunk Drivers Were Charged 
Cumulative Total for FY 77 - FY 01

T A n i . E  I I !

No. of Bookings I No. of These 1 No. of Other. OMVI Oooklngs Since 197?

Other Offense
for OMV I and 
this Offense

l/h 1 ch
OMV I

Involved
lepentor 1 2 3 4 5

\

Murder A Megil. Mansi. 1

Non-Ncgl. Mansi. 2
f

Robbe ry 6 1 17% 1

Aggravated Assault 27 32% 17 9 1

Durglary <\ 2 50X 2

Larccny-Theft 23 9 391 5 2 f 1

Joyriding 7-1 30 m 15 7 1 3 -1

Assault, OLher 9 2 22% 1 1

Fraud 6 2 32% 2

Embezzlement • 1

Stolen Property 3 1 " 32% 1

Vandal 1 sin 29 12 -11X 7 -1 1

Weapons 6-1 11 17%I
10 1

Sex Offenses 1 •
•

.

Sfllo/Dlstrlbutlon of 
Control led Substances 10 3 30% 1 I 1

(COHTIHUEO)



■■•■r -• • ' ' I 'T'i?
Ho. of (lookings No. of These No. of Other OMVI bookings Since 1972

Other Offenses
for OIWI and 
this Offense

Involving 
OMVI Repeater 1 2 3 4 • 51

Llgror Laws '17 7 15% 4
•

3

Drunkenness 43 14 33% 9 2 1 1 1

Disorderly Conduct
\

46 23 50% 13 3 6 1

Disord. Conduct, Other 114 47 41% 22 11 9 4 1

Suspicion 11 6 55% 2 3 1

Trafflc-H.V. 1,524 025 54* 310 200 112 73 122

Offense Against Court 273 167 61* 70 40 24 10 15

Probation Vlolatlon 16 10 63* 3 1 2 2 2

Parole Violation 2 2 100* 1 1

llench Warrant 117 66 56* 27 10 6 6 9

Rail Violation 1 1 100* I

Escape 9 4 44* 1 2 1

AWOL-Fugltlve 6 1 17* 1

Contributing to Deling. 4
t
i 25* 1

Possession/Use of 
Controlled Substance •90 29 30* 23 3 2 I

Juvenile Status 
Of fense 2

•

Other or Unknown 10 7 39* 6 1

TOTAL 2,640 1,310 49* 562 323 167 102 156

Source: Mouse Research Agency, March 190?, from Alaska Department of Health and Social Services, 

Division of Corrections, Corrections Master M a n .
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TO:

FROM:

RE:

Legislators and legislative staff interested in drunk driving legislation

Ralph Craft, Staff Director Transportation and Communications Committee^ CL

Drunk Driving Incentive Grants Regulations; Presidential Drunk Driving 
Commission Recommendations

DATE: February 9, 1983

Enclosed is a summary of the Final Rule for the Incentive Grant Criteria 
for Alcohol Traffic Safety programs that were published in the Federal Register 
February 7, 1983 page 5545.

Also enclosed are some of the recommendations made by the Presidential 
Commission on Drunk Driving in its interim report. The recommendations included 
are those that would require state legislative action.



RECOMMENDATIONS THAT WOULD REQUIRE STATE 
LEGISLATION FROM THE INTERIM REPORT TO THE NATION 
FROM THE PRESIDENTIAL COMMISSION ON DRUNK DRIVING

1.1 Program Financing
Legislation should be enacted at State and local levels which creates a 
dedicated funding source which includes offender fines and fees for increased 
efforts in the enforcement, prosecution, adjudication, sanctioning, and 
education and treatment of driving under the influence (DUI) offenders.

1.1 Task Forces
State and local governments should create Task Forces of governmental and 
non-governmental leaders to increase public awareness of the problem, to 
more effectively apply driving under the influence laws, and to involve 
governmental and non-governmental leaders in action programs.

1.8 Improved Roadwav Delineation and Signing
States should give increased attention to improvements in roadway markings, 
signing, and roadside hazard visibility as important countermeasures to 
alcohol-related highway crashes.

2.2 Implied Consent
Each state should establish an implied consent statute providing that all drivers 
are deemed to have given their consent to tests of blood, breath or urine 
to determine their alcohol or drug concentration. The statute should provide:

(1) License suspensions sufficiently severe to discourage drivers 
from refusing the test.

(2) Introduction of evidence of the test refusal into driving 
under the influence prosecutions.

(3) That offenders not be required to be taken to a police 
facility and placed under formal arrest prior to .est 
administration.

(4) That offenders who are unconscious or otherwise incapable
of refusal are deemed to have given their consent to a test, 
the results of which are admissible in any trial or proceeding.

(5) That an individual's right to consult his attorney not be 
permitted to unreasonably delay administration of the test.

(6) That results of preliminary breath test devices are admissible 
in DUI trial proceedings.

(7) That refusals in sister States result in license suspensions 
in the State of driver residence.

2.3 Preliminary 3reath Testing
States should enact a statute allowing the use of ?~n\iminary Breath Test (PBT) 
devices by police officers.

2. 5 Mandatory BAC Test
States should require mandatory alcohol and other drug testing of all drivers 
involved in a fatal or serious personal injury crash.

2.6 Booking Procedures
Laws, policies, and procedures should be adopted to expedite arrest, booking 
and charging procedures.



Uniform Traffic Ticket.
State and local governments should adopt a statewide uniform traffic ticket 
system.

Definition of 3AC
States should enact a definition of "3reath Alcohol Concentration" and 
make it illegal to drive or be in control of a motor vehicle with a Breath 
Alcohol Concentration above that defined level.

0.08 Presumptive Level of Under the Influence
Legislation should be enacted which provides that a person with an alcohol 
concentration of 0.08 is presumed to be driving under the influence.

0.10 Illegal Per Se
Legislation should be enacted making it illegal per se for a person with an 
alcohol concentration of 0.10 or higher within three hours of arrest to drive 
or be in actual physical control of a motor vehicle.

Mandatory Sentencing
The sentences recommended herein upon conviction of a driving under the 
influence offense should he mandatory and not subject to suspension or 
probation. Specifically ti'e recommendations are that:

(1) All st .tes establish mandatory substantial minimum fines for 
driving under the influence offenders, with correspondingly 
higher aandatory minimum fines for repeat offenders.

(2) Any pe» ion convicted of a first violation of driving under the 
influerce should receive a mandatory minimum jail sentence of 
43 consecutive hours, or license suspension for a mandatory 
period )f not less than 90 days plus a mandatory assignment
of 100 nours of community service.

(3) Any person convicted of u second violation of driving under 
the influence within five years should receive a mandatory 
minimum jail sentence of _1G days, and license revocation for 
not less than 1 year.

(4) Any person convicted of a third or subsequent violation of driving 
under the influence within five years should receive a mandatory 
minimum jail sentence of 120 days and license revocation for not 
less than three years.

Felcnv
Causing death or serious bodily injury to others while driving under the 
influence should be classified a felony.

License Violation
States should enact a statute requiring mandatory jail sentence of at least 
30 days for any person convicted of driving with a suspended or revoked 
license or in violation of a restriction due to a driving under the influence 
conviction.

V i c t i m  R e s t i t u t i o n
Any person convicted for driving under the influence should pay restitution.



V

4.9 Victim Assistance
State and local governments should provide assistance to victims of 
driving under the influence offenders.

4.10 Victim Impact Statements
State and local governments or courts by rule should require victim in act 
statements (including oral or written statements by victims or survivors) 
prior .to sentencing in all cases where death or serious injury results 
from a DUI offense.

5.1 Administrative Per Se License Suspension
States should enact legislation to require prompt suspension of the license 
of drivers charged with driving under the influence, upon finding that the 
driver had a 3AC of 0.10 in a legally requested and properly administered 
test. The prompt suspension should also extend to those who refuse the 
test, as well as those who are driving on a restricted license. Such 
suspension may be carried out by the court upon arraignment, or by the 
administrative agency charged with license administration. There should 
be reciprocity among States to assure a driver's license suspension by the 
home State if the driver meets these conditions in another State.

5.2 Driver License Compact
Each State should adopt the Driver License Compact and the one license/one 
record policy while also utilizing the National Driver Register.

5.4 Provisional License for Young Drivers
States should adopt laws providing a provisional license for young novice 
drivers which would be withdrawn for a driving under the influence conviction 
or an implied consent refusal.

6.1 M inimum Legal Drinking Age
States should immediately adopt 21 years as the minimum legal drinking age 
for all alcoholic beverages.

6.2 Dram Ship Laws
States should enact dram shop laws establishing liability against any person 
who sells or serves alcoholic beverages to an individual who is visibly 
intoxicated.

6.3 Alcohol Beverage Consumption in Motor Vehicles
State and local governments should prohibit consumption of alcoholic beverages 
in a motor vehicle and prohibit the possession of open alcoholic beverage 
containers in the passenger compartment of motor vehicles.

10.4 Administrative
(1) '’tate standards, criteria and review procedures should be 

established for alcohol education schools, treatment and 
rehabilitation services, and community service programs. A 
State agency should be assigned responsibility to certify 
to the courts the alcohol education and treatment and reha­
bilitation programs that meet established criteria and standards.
This same agency should make efforts to draw upon and involve 
appropriate existing programs, e.g., employee assistance programs.
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(2) States should develop and implement an on-going statewide
evaluation system to assure program quality and effectiveness.

("/ Defendants should be assessed fees for education or treat­
ment and rehabilitation services at a level sufficient to 
cover the costs.



HIGHLIGHTS
FINAL RULE: INCENTIVE GRANT CRITERIA FOR ALCOHOL TRAFFIC SAFETY PROGRAMS

DEPARTMENT OF TRANSPORTATION 
National Highway Traffic Safety Administration 

23 CFR Part 1209 
pursuant to 
P.L. 97-364

FOUR BASIC GRANT CRITERIA (for 30% of 4Q2 apportionment)

No. 1: Prompt License Suspension

The first criterion established by Congress for basic grant eligibility 
requires:

The prompt suspension, for a period not less than ninety days in 
the case of a first offender and not less than one year in the 
case of any repeat offender, of the driver's license of any 
individual who a law enforcement officer has probable cause 
under State law to believe has committed an alcohol-related 
traffic offense, and (i) to whom is administered one or more 
chemical tests to determine whether the individual was in­
toxicated while operating the motor vehicle and who is 
determined, as a result of such tests to be intoxicated, or 
(ii) who refuses to submit to such a test as proposed by the 
officer.

• "prompt"

—  license suspension within an average of 45 days from 
time of arrest;

—  but, States reaching average of 90 days from time of 
arrest may qualify if they submit a plan showing how 
they will reduce the average to 45 days;

—  in order to be eligible for each of the supplemental 
criteria, a State must have a license suspension 
system in which average time to suspend a license 
does not exceed 45 days.

0 "suspension" for 90 days on first offense

—  full suspension for 30 days and use of a restricted 
provisional or conditional license for the remaining 
60 days;

—  no restricted or limited licenses for second offenders 
or persons refusing to take 3AC test;



No. 2: Mandatory Sentence

-2-

The second criterion established by Congress for basic gran" eligibility 
requires:

t

A mandatory sentence, which shall not be subject to suspension or 
probation, of (i) imprisonment for not less than 48 consecutive 
hours, or (ii) not less than ten days of community service, of 
any person convicted of driving while intoxicated more chan once 
in any five-year period.

• "imprisonment" includes confinement not only in jails or prisons, 
but also in such places as minimum security facilities or in­
patient rehabilitation/treatment centers.

% copies of existing legislation/regulations on mandatory
sentences adequate to demonstrate compliance. Statistically 
valid samples can suffice for data ou average sentence imposed 
on repeat offenders. Only data on general types of confinement 
(jail, treatment centers) to be required, not confinement used 
for each individual.

No. 3: Illegal Per Se Laws

The third criterion established by Congress for basic grant eligibility 
requires States to have a law.chat: ' *

Provides chat any person with a blood alcohol concentration of
0.10 percent or greater when driving a motor vehicle shall be 
deemed to be driving while intoxicated.

• . 10« as presumptive level, rather than illegal per se, does not comply

No. 4; Increased Enforcement/Public Information Efforts

The fourth and final criterion established by Congress for basic grant 
eligibility requires:

Increased efforts or resources dedicated to the enforcement of 
alcohol-relaced traffic laws and increased efforts to inform the 
public of such enforcement.

• States will determine r̂tiich indicators are most appropriate Co 
icmonstrate increased efforts

• ‘emon; cration of increased levels of effort made through 
comparison of F.Y. 1982 (or later years) wir'. prior 
preceding year or average of State efforts over 3 years 
preceding year in which State first applies for a grant.



SUPPLEMENTAL GRANT CRITERIA (for up to 20% of 402 apportionment)

® States required to adopt minimum of eight (8) criteria of their 
choosing out of 21 possible criteria, for full 20% grant

m Adoption of minimum of four (4) criteria of a State's choosing, 
will qualify a State for 10% grant

• To be eligible for supplemental grant for second and third year, 
States must adopt two (2) more criteria each year and demonstrate 
increased performance in criteria adopted in prior year or years

• States not required to adopt more than fifteen (15) of supplemental 
criteria, but will have to show increased performance in previously 
adopted criteria

• Prior adoption of criteria will be recognized, no matter when 
adopted, as long as States can demonstrate active implementation 
of the criteria during past four years.

Lise of 21 Possible Criteria:

1. Raise drinking age to 21 for all alcoholic beverages, 
immediately, or over three year period.

2. Explanation of program coordination among different State 
agencies involved in alcohol traffic safety programs (no 
requirement for single State Coordinator)

3. Setting of minimum standards for rehabilitation and 
treatment programs.

4. Establishment of a State task force; (county, city or 
regional task forces encouraged, but not ; equired —  
if local task forces not used, must show :;hat local 
community interests are represented on the State task 
force.)

5. A statewide driver record system operated so conviction 
information is recorded within 30 days of conviction, 
license sanction or completion of appeals process.

6. Locally coordinated programs in.cities, cc antics, or regions; 
communities decide themselves on specific geographic area to 
be involved in program.

7. Prevention and education program aimed at changing the 
societal norm relative to drunk driving (to include 
kindergarten through twelfth grade education program, 
and involvement of private sector and parents)

-3-
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8 . Pre- or post-screening (based, at a minimum, on BAC level 
at tine of arrest, prior alcohol-related convictions, and 
a self-administered questionnaire)

9. An evaluation system that determines the effectiveness of 
individual program countermeasures and overall program 
effectiveness

10. Self sufficient programs; compliance demonstrated by providing 
a plan showing how program will become self sufficient.

11. Use of roadside sobriety checks

12. A citizen reporting program; compliance demonstrated by 
providing information on the degree or participation, 
e.g., number of citizen reports and resulting arrests 
based on statistically valid samples.

13. Enactment of a BAC of 0.08 percent as presumptive evidence

14. Uniform licensing procedures; full participation in the 
National Driver Register and the Driver's License Compact, 
and use of a one-license, one-record policy

15. Use of preliminary breath tests (PET's)

16. Adoption of the requirement that no alcohol-related charge 
be reduced to a non-alcohol-related offense or probation 
without judgment being entered and without written 
declaration of why the action is in the interest of 
justice. The law must also provide that if charge is 
reduced, driver's record must say ^educed charge is 
alcohol-related

17. Establishment of a victim assistance program and use of 
victim impact statements and victim restitution.

18. Impoundment of the vehicle or confiscation of the 
vehicle's tags

19. Allowing the arresting officer to choose the specific type of 
chemical test to use

20. Enactment of dram shop liability laws (or upholding of common law 
dram shop liability in State's highest court)

21. Adoption of new, unique and innovative alcohol traffic safety 
programs



\T. 17M8 1'UIILIC LAW 97-3G4—OCT. 25, 1982

I ’ uhlic Law 07-!l(i4 
!)7tli Confiio.ss

An Act
To iimviiil title  2.1. United Stu loa Code, to cncuiirnfio the estuh lishnienl by S lntea o f 

. „ „  effective nlcohol t r i i l l i f  anfetv moRrunis nnd to rc<|iiire the Secretory o f T rim spoiln -
'• 1 '"*• tion to od iiiin is le r o nnlion iil d rive r r r f i ia lc r  to nssisl S to le  d rive r licensing officinla
(>17il| in e lec tlon icn lly  exchanging In forinotion  regal ding the motor vehicle driv ing

tecorda o f ceitnin individuals.
lie  it enacted by the Senate and  House o f  Representatives o f  the

tru ffle U,,Hcd States o f  America in Congress assembled, 
i t ’KHinta
Sister. T ITLE I - A L C O I I O L  T R A F FIC  S A F E T Y  PRO GR A M S

S k.c . 101. (a) C h a p te r  4 of t i t le  23. U n ited  Stntc3  Code, is n tnended  
hy add ing  a t  the  end  th e re o f  th e  following new  section:

"8 408. Alcohol t ra ff ic  safe ly  p ro g ra m s
•I OH

"(a) Subjec t to the  provisions of th is  section, the  S ec re ta ry  shall 
m ake  basic and  su p p le m e n ta l  g r a n ts  to those  S tu tes  which adop t 
a n d  im p lem e n t  effective p rog ram s to  reduce  traffic  sa fe ly  problem s 
resu l t in g  from persons d riv ing  while  u n d e r  th e  in f luence  of alcohol. 
Such  g r a n ts  m ay only be used by rec ip ien t  S ta te s  to im p lem e n t  and  
enforce such programs.

"(h) No g r a n t  may ho m ade  to  n S la te  u n d e r  th is  section in any  
fiscal y e a r  unless  such S ta le  e n te r s  in to  such  a g re e m e n ts  with  the  
S ecre ta ry  as the  S ecre ta ry  m a y  req u ire  to  e n s u re  Hint such  S la te  
will m a in ta in  its aggregate  ex p e n d i tu re s  from  nil o th e r  sources for 
uicohol traffic safe ty  p rog ram s a t  o r  above th e  ave rag e  level o f  such 
ex p e n d i tu re s  in its two fiscal y ea rs  p reced ing  th e  d a te  o f  e n a c tm e n t  
o f  this  section.

tdmre "(c) No S ta le  m ay receive g ra n ts  u n d e r  th is  section in moro th a n  
th re e  fiscal years. T h e  Federa l s h a re  payab le  for any  g r a n t  u n d e r  
th is  section sha ll  not exceed—

"(1) in th e  firs t  fiscal y e a r  th e  S ta te  receives a  g r a n t  u n d e r  
th is  section, 75 per  ce n tu m  of th e  cost o f  im p lem e n t in g  and 
enforcing in such fiscal y e a r  th e  alcohol traff ic  safe ty  p ro g ra m  
adopted hy th e  S ta le  p u r s u a n t  to subsection  (a);

"(2) in the  second fiscal y e a r  th e  S ta le  receives a g r a n t  u n d e r  
th is  section, 51) per  c e n tu m  of tho  coat of im p lem en ting  and  
enforcing in such fiscal y e a r  such  p rog ram ; and  

"(3) in th e  th ird  fiscal y ea r  th o  S ta te  receives a g r a n t  u n d e r  
th is  section, 25 per  c e n tu m  of tho  cos t  of im p lem e n tin g  and  
enforcing in such fiscal y e a r  such  p rogram .

"(dXl) Subject to subsection (c), tho  a m o u n t  of a  basic g r a n t  m ade  
u n d e r  th is  section for any  fiscnl y e a r  to nny  S ta te  w hich  is eligible 
for such  a g r a n t  u n d e r  subsection  (eXD sha ll  equal 30 per  c e n tu m  of 
th e  a m o u n t  appo rtioned  to such  S ta tu  for fiscal y e a r  1083 u n d e r  

<02. section 402 of th is  title.
"(2) Subject to subsection  (c), tho  a m o u n t  of a  su p p le m e n ta l  p rn n t  

m ade  u n d e r  th is  section for any  fiscal y e a r  to any  S ta te  w hich  is 
eligible for such  a g r a n t  u n d e r  subsection (cX2) shall  n o t  exceed 20

m
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per  ce n tu m  of th e  a m o u n t  apportioned  to  such  S ta te  for fiscal y ea r  
1983 u n d e r  section 102 of  th is  title. Such  su p p le m e n ta l  g r a n t  sha ll  
be in addition  to an y  basic g r a n t  received hy such  Stnto.

"(eXU For purposes  of  th is  section, a  S ta te  is e l igible for u basic 
g r a n t  if such  S ta te  provides—

"(A) for th e  p ro m p t suspension,  for a  period n o t  less th a n  
n ine ty  duys in th e  case o f  a  f irs t  offender nnd  n o t  less th a n  one 
y e a r  in th e  case of  a n y  r e p e a t  offender, o f  the  d r iv e r ’s license of 
a n y  individual who a  law  e n fo rce m en t  officer h n 3  probable 
cause  u n d e r  S ta te  law to believe h a s  co m m itted  nn  nlcohol- 
re la tcd  traff ic  offense, an d  (i) to w hom  is a d m in is te red  one or  
m ore chem ical te s ts  to d c tc rm in o  w h e th e r  th e  individual was 
in toxica ted  w hile  o p e ra t in g  th e  m o to r  vehicle n n d  who is d e te r ­
mined, us a  r e su l t  o f  such  I .-sts, to be  in toxicated ,  o r  (ii) who 
refuses  to su b m i t  to such  a  te s t  a s  proposed by th e  officer;

”(R) for a  m a n d a to ry  sen tence,  w hich  sliull no t  be sub ject  to 
suspension  o r  probation ,  o f  (i) im p r iso n m e n t  for no t  less t h a n  
forty-eight consecutive  hours ,  o r  (ii) n o t  less th a n  ten  days  of 
c o m m u n ity  service, of an y  person convicted o f  d r iv ing  w hile  
in toxica ted  m ore th a n  once in nny  five-year period;

"(C) th u t  an y  person w ith  a blood nlcohol co n c en tra t io n  of  0.10 
p ercen t  o r  g r e a te r  w hen  d riv ing  a  m o to r  vehicle sh a l l  be 
deem ed to  be d r iv ing  w hile  intoxicated; and

"(I)) for increased  efforts  o r  resources dedica ted  to  th e  
en fo rcem en t  of u lcohol-re latcd traff ic  laws a n d  increased  efforts  
to inform  th e  public o f  such  en forcem ent .

"(2) For purposes  of  th is  section, a  S tn te  is eligiblo for a  su p p le ­
m e n ta l  g r a n t  if  such  S ta to  is eligiblo for a  basic g r a n t  nnd  in 
addition  provides for som e or  all o f  tho  c r i t e r ia  es tab lished  by th e  
S ecre ta ry  u n d e r  subsection  (0.

" (0  T h e  S ec re ta ry  sha ll ,  by ru le ,  es tab l ish  c r i te r in  for effective 
p rog ram s  to reduce  traff ic  snfely  prob lem s resu l t in g  from persons 
d r iv ing  while  u n d e r  tho  influence of  nlcohol, w hich  cr i te r in  sha ll  be 
in addition  to  those requ ired  for a  basic g r a n t  u n d e r  subsection 
(eXD. T h e  S ecre ta ry  sha ll  es tab l ish  such  cr i te r in  in cooperation  *..ilh 
th e  S ta te s  an d  political subdivisions thereof,  a p p ro p r ia te  Federa l 
d e p a r tm e n ts  an d  agencies, nnd  such  o th e r  public  nnd  nonprofit  
organi/.atiomi an tho S ec re ta ry  m ay d ru m  ap p ro p r ia te .  Such c r i te r ia  
m ay include, hut need not be l im ited  to, r e q u i r e m e n ts —

"(1) for th e  e s tab l ish m en t  an d  m a in te n a n c e  of a  s ta tew ide  
d r iv e r  recordkeeping  sys tem  from w hich  rep e a l  offenders m ay 
he identified ancl which is accessible in  a p ro m p t  and  timely 
m a n n e r  to th e  co u r ts  nnd to th e  public;

"(2) for tho crea tion  and  opera t ion  o f  r e h a b i l i ta t io n  nnd  t r e a t ­
m en t p rog ram s for those a r re s ted  an d  convicted  of d r iv ing  while 
intoxicated:

" (3 ) fo r  th e  im p o u n d m e n t  o f  n ny  vehicle  o pera ted  on a S ta te  
road by an y  individual whose d r iv e r ’s licenso is suspended  or 

' revoked for a n  alcohol-rela ted  d r iv in g  offense;
"(4) for th e  e s tab l ish m e n t  in each  m a jo r  political subdivision 

of  a S ta te  or locally coord ina ted  alcohol traff ic  safe ly  p rogram s 
which a re  ad m in is te red  by local officials a n d  a re  f inancia lly  
self-sufficient;

"(5) for tho g r a n t  o f  p resontenco  sc reen in g  a u th o r i ty  to the  
courts;

"((>) lor th e  se t t in g  of th e  m in im u m  d r in k in g  ago in such  S ta le  
a t  tw en ty  o n e  y e a rs  o f  age;
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"(7) for H u  cousidc. ntion o f  nnd, w h e re  cons is ten t  w ith  o th e r  
n^cVioicns of S ta te  law nnd  cons ti tu t ion  th e  adoption  of, recom ­
m enda tions  t h a t  tiie P re s id en t ia l  Com mission on D ru n k  Driving 
m ay  issue d u r in g  tho  period in which ru les  a ro  be ing  m ade  to 
ca r ry  o u t  this  section.

"(g) T h e re  is h e reby  au thorized  to be  ap p ro p r ia ted  to  ca r ry  o u t  
th is  section, o u t  o f  th e  H ighw ay  T ru s t  F und ,  $25,000,000 for the  
fiscnl yenr  end ing  S ep te m b er  30, 1983, nnd  $50,000,000 p e r  fiscal 
y e a r  for ench of th e  fiscnl yea rs  en d ing  S ep te m b er  30, 1984, and  
S ep te m b er  30, 1085. All provisions of c h a p te r  1 of  th is  lit lo Hint a ro  
applicable to  Federnl-aia  p r im a ry  h ighw ay  funds, o th e r  th a n  provi­
sions r e la t in g  to th e  ap p o r t io n m e n t  fo rm ula  nnd provisions l im iting  
th e  ex p e n d itu res  o f  such  funds to  Fedcrnl-nid system s, sha ll  app ly  to 
th e  funds au tho rized  to be app ro p r ia ted  to en r ry  o u t  th is  section, 
except as d e te rm in e d  hy th e  S ecre ta ry  to bo inconsis ten t  w ith  this  
section. S u m s  au tho r ized  by Ibis subsection sha ll  no t  bo Bubjcct to 
nny  obligation l im ita t io n  for S ta te  nnd co m m u n i ty  h ighw ay  safety  
p rogram s." .

(b) T h e  ana lys is  for c h a p te r  4 o f  t i t le  23, U n ited  S ta te s  Code, is 
a m en d e d  by add ing  a t  th e  cud  th e re o f  tho  following:

‘M08. A lcohol tra ffic  iinfcly program s.".
(c) T h e  S ecre ta ry  of T ran sp o r ta t io n  sha ll  issue nnd  publish  in the  

F edera l  Registe r  proposed regu la tions  to im p lem e n t  section 408 or 
t i t le  23, U n ited  S ta te s  Code, n o t  In ter  t linn N ovem ber  1, 1982. T h e  
S ecre to ry  sha ll  a llow p tb l i c  c o m m en t nnd hold public  h ea r in g s  on 
th e  proposed regu la t ions  to  encou rage  m a x im u m  citizen p a r t ic ip a ­
tion. T h e  final regu la tions  sha ll  be issued, published  in th e  Federa l 
Register, nnd  t r a n sm it te d  to  Congress before F e b ru a ry  1, 1983. To 
th e  e x te n t  such regu la tions  re la te  to  th e  m a k in g  o f  basic g ra n ts  
u n d e r  such  section 408, such  regu la tions  sha ll  become effective on 
th e  d a te  oti which th e y  a re  published in tho  Federa l Register.  To th e  
e x te n t  such  regu la t ions  r e la te  to tho  m a k in g  o f  su p p le m e n ta l  g ra n ts  
u n d e r  such  section 408, such  regu la tions  sholl become effective 
April 1, 1983, un less  before such  d a te  c i th e r  H ouse of Congress hy 
resolution d isapproves such  regu la tions  to such  ex ten t .  If  such 
regu la tions  a r e  so d isapproved  by c i th e r  l louso  of Congress, th e  
S ecre ta ry  shnll n o t  obligato for such  su p p le m e n ta l  g r a n t s  nny 
a m o u n t  au thorized  to  c a r ry  o u t  bucIi section 408 for th e  fiscnl yenr  
end ing  S ep te m b er  30, 1983, o r  nny su b se q u en t  fiscal y ea r ,  un less  
spccificnlly au thorized  to do so by a  s t a tu te  enac ted  n f lc r  tho  d a le  of 
e n a c tm e n t  of  this  Act.

T IT L E  II—N A TIO N A L D R IV ER  R EG ISTER

BIIOUT T1TI.B

S ec. 201. Thin ti t le  m ay  bo cited as th e  "N n lionn l D river  Register  
Act or 1982".

DEFINITIONS

S ec. 202. F o r  purposes  of tli is title, tho  t e r m —
(1) "a lcohol"  hns  th e  m ean ing  given such  te rm  hy th e  Secre­

t a ry  of  T ra n sp o r ta t io n  u n d e r  regulntionn pi escribed hy th e  
S ecre ta ry ;

(2) "ch ie f  d r iv e r  l icensing official” m e a n s  th e  official in each  
S ta te  who is au tho r ized  to (A) m a in ta in  a n y  record  rega rd ing  
nny  m otor vehicle o p e ra to r ’s  license issued hy such  S ta te ;  nnd
(B) g ran t ,  deny , revoke, su spend ,  o r  cancel nny  m o to r  vehicle 
o p e ra to r 's  license issued hy such  S ta le ;

(3) "contro lled  su b s tan ce "  hns  th e  m e a n in g  given such  te rm  
in section 102(G) of  th e  C om prehens ive  D rug  Abuse P reven tion  
nnd Control A ct of 1970 (21 U.S.C. 802(G));

(4) "h ighw ny"  m e an s  nny  road  or s t ree t ;
(5) "m o to r  vehicle"  mennu nny vehicle, m ach ine ,  t rnc lo r ,  

t r a i le r ,  o r  s e m i t r a i le r  p ropelled  or  d ra w n  by m cchnnicnl pow er 
nnd used 011 a  highw ny, except Hint su c h  te rm  does n o t  inc lude 
nny chicle, m nch ine ,  tr ac to r ,  t r a i le r ,  o r  s e m i t r a i le r  o pera ted  
exclusively on a rnil o r  roils;

(G) 'm otor  vehicle  o p e ra to r 's  l icense"  m e a n s  nny  license 
issued hy n S ta te  w hich  au th o r izes  a n  ind iv idual to o p e ra te  a 
m oto r  vehicle on a h ighway;

(7) "p a r t ic ip a t in g  S ta le '  m e n u s  n n y  S ta te  which hns notified 
the  S ec re ta ry  of  its p a r t ic ip a t io n  in th e  R eg is te r  sys tem , p u r s u ­
a n t  to section 201 or  th is  tit le;

(8) "R eg is te r"  nnd  "R eg is te r  sy s te m "  m e a n  th e  N nlionnl 
D river  R egis te r  e s tab l ish ed  u n d e r  section 203 of  th is  ti tle;

(9) " S e c re ta ry "  m e an s  tho  S cc re tn ry  of  T ra n sp o r ta t io n ;
(10) " S ta te "  m e n u s  each  of Hie severa l  S ta te s ,  th e  D istr ic t of 

Columbia, th e  C o m m o n w ea lth  of P u e r to  Rico, Hie Virgin Is­
lands. G uam , A m erican  Sam oa , th e  N o r th e r n  M a r ia n o  Islands, 
th e  T ru s t  T e r r i to ry  of  Hie Pacific Is lands ,  nnd  nny  o th e r  t e r r i ­
to ry  o r  possession of  th e  U n ite d  S ta te s ;  an d

(11) "S tn le  of reco rd"  m e a n s  nny  S t a t e  w h ich  hns t ra n sm it te d  
to th e  S ecre ta ry ,  p u r s u a n t  to section 205 of  th is  t i t le ,  nny  rep o r t  
r ega rd ing  nny  ind iv idual  w ho is th e  sub jec t  o f  a  request  for 
in fo rm ation  m a d e  u n d e r  section 200 of th is  t it le .

ESTASI.ISIIMENT OF IlEOISTER

S e c . 203. (n) T h e  S ec re ta ry  shnll ,  ns soon as p rac ticab le  a f te r  th e  "* UR<Mi 
dntc  of e n a c tm e n t  o f  th is  t it le ,  e s tab l ish  nnd  th e re a f t e r  m a in ta in  n 
Register,  to ho know n ns th e  N a t io n a l  D river  Regis te r ,  to  ass is t  ch ie f  
d r iv e r  licensing officials o f  p a r t ic ip a t in g  S tn tes  111 exchang ing  ii for­
m a tion  rega rd ing  th e  m o to r  vehicle  d r iv ing  records of Individuals.
T h e  R eg is te r  shnll  con ta in  an  index of  the  in fo rm ation  th a t  is hifaritmil 
repo r ted  to tho S ec re ta ry  u n d e r  section  205 of  th is  t i t le ,  an d  shnll he *
designed to ennble  th e  S ecre ta ry ,  c i th e r  e lec tron ica lly  or, un til  such  
t im e ns all S la te s  m e  cnponle of  p a r t ic ip a t in g  e lectronically ,  
th ro u g h  Hie U n ited  S tn tes  m ails ,  t o —

(1) receive in fo rm ation  su b m it te d  u n d e r  section  205(a) o f  th is  
t i d e  hy Hie ch ief  d r iv e r  l icensing official of any  S ta te  o f  record;

(2) receive nny reques t  for in fo rm ation  m a d e  hy th e  ch ief  
d r iv e r  l icens ing official of nny p a r t ic ip a t in g  S la te  u n d e r  section 
20G of th is  ti tle;

(3) refer  such  req u e s t  to  th e  ch ie f  d r iv e r  l icensing official of 
nny  S la te  o f  record; nnd

( I) relay  w i th o u t  in te rcep t ion  of  Hie ac tu a l  in fo rm ation  to th e  
ch ief  d r iver  licensing officio! r*f 11 p a r t ic ip a t in g  S ta te  any  infor­
m a tion  provided hy nny  ch ief  d r iv e r  licensing official of 11 S ta le  
of re ro rd  in response to such request.
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(b) T b 'j  S ec re ta ry  film!! no t be responsible for th e  nccurncy o f  nny 
in fo rm ation  re layed  to th e  ch ie f  d r iv e r  l icensing official o f  nny 
p a r t ic ip a t in g  S tn le ,  except th a t  th e  S ec re ta ry  shnll m a in ta in  the  
Register  in n m n n n e r  t h a t  en su re s  a g a in s t  n n y  in a d v e r te n t  n ller-  
ntion of  in fo rm ation  d u r in g  nny relay.

(c)(1) The S ec re ta ry  sha ll ,  w ith in  e igh teen  m o n th s  n f te r  th e  dn tc  of 
e n a c tm e n t  of th is  t it le,  p ro m u lg a te  n f inal ru le  w hich  provides for 
p rocedures  for th e  o rder ly  t ran s i t io n  from th e  sys tem  reg a rd in g  th e  
m o to r  vehicle d r iv ing  records o f  ind iv iduals  provided in  Public  Lnw '  
8G-GG0 (71 S la t .  52G) to  th e  R eg is te r  e s tab l ished  u n d e r  subsection  (n) 
of th is  section.

(2) T he  S ec re ta ry  sha ll  n o t  m a in ta in  in th e  R eg is te r  nny  r e p o r t  o r  
in form ation  w h ich  wns compiled u n d e r  th e  provisions of  Public  Lnw 
8G-GG0 (74 S tn t .  52G) nnd  wns t r a n s fe r r e d  to  th e  R egiste r  a f t e r  (A) 
th e  dn te  th e  S t a t e  o f  record  rem oves it  f rom  th e  S tn te ’B file; (B) 
seven yea rs  a f t e r  th e  d n te  such  rep o r t  o r  in fo rm ation  is e n te re d  into  
th e  Register; o r  (C) th e  d a le  o f  e s ta b l ish m e n t  of n fully  elec tron ic  
Regis te r  system , w h ichever  is ea r l ie r .  Such  re p o r t  o r  in fo rm ation  
shnll be disposed of  in nccordnnce w ith  th e  provisions of ch n p te r  33 
o f  t i t le  44, U n ite d  S tn tes  Code.

(3) If th e  ch ie f  d r iv e r  licens ing  official o f  n n j  5 .'tf Hcipnting S ta te  
finds t h a t  in fo rm ation  w hich  has  been t r n n s m i^ o d  for inclusion in 
th e  Registe r  u n d e r  th is  section  is e r roneous  o r  re la tes  to n convic­
tion of n trnffic offense w hich  is subsequen t ly  reversed, such official 
shnll im m ed ia te ly  notify  th e  S ec re ta ry  of  th e  e r ro r .  T h e  S ec re ta ry  
sha ll  provide for th e  im m ed ia te  deletion  from th e  R eg is te r  o f  such 
m a te r ia l .

(d) T h e  S ec re ta ry  sh a l l  assign to th e  n dm in is trn t ion  of  th is  t i t le  
such  personnel ns m ny h e  ncccssnry  to  e n s u re  th e  effective function­
ing of th e  R eg is te r  sys tem .

(e) T h e  S e c re ta ry  m ny  p rescribe  such  reg u la t io n s  os m ny he 
necessary  to c a r ry  o u t  th o  provisions o f  th is  title.

8TATE PARTICIPATION I
Sec. 204. (a) A ny S ta t e  mny become a pnr t ic ipn t ing  S ta te  u n d e r  

th is  t i t le  by no tify ing  (lie S ec re ta ry  of  its in ten t ion  to  be bound  hy 
th e  provisions o f  section 205 o f  th is  t it le .

(h) Any p a r t ic ip a t in g  S tn le  m ny te rm in n tc  its s t a tu s  an h p a r t ic i­
p a t in g  S tn le  u n d e r  th is  t i t le  by notify ing th e  S ccre tn ry  of its w ith ­
d raw a l  from par t ic ipa t ion  in tiie Regis te r  system .

(c) Any notif ication  m ndo by a S ta te  u n d e r  subsection  (a) o r  (b) of 
th is  section shall  be m ade  in such form, nnd  accord ing  to  such 
p rocedures ,  as  th e  S ec re ta ry  shnll  es tab l ish  hy regula tion .

itEi oitTS n r  c h ie f  d r iv e r  l ic e n s in g  o f f ic ia l s

S ec . 205. (a ) The ch ie f d riv e r licensing officin! in cnch partic ipat­
ing S tate sh a ll, ns soon ns practicable a fte r the date o f eunctmcnt o f 
th is title , transm it to tho Secretary n repo rt contain ing the in fo rm a­
tion required in mibscction (b ) o f this Bcclion regard ing nny 
ind iv idua l—

( 1) w ho is den ied  a m oto r  vchiclo o p e ro lo r ’n license hy ouch 
S ta te  for cntiHc;

(21 whose m o to r  vehicle o p e ra to r ’s  license  is cance led ,  r e ­
voked, o r  suspended  hy such  S la te ,  for cause; o r

(3) who is convicted u n d e r  tho  laws of  tiuclt S ta te  o f  the  
following m otor vehicle-re lated  offenses o r  cotnpnrnhle 
offenses—

(A) opera tion  of n m o to r  vehicle w hile  u n d e r  th e  influ­
ence of, o r  im pa ired  by, nlcohol o r  n contro lled  substance;

(IJ) n traffic  violation a r is ing  in connection  with  n fatal 
traff ic  nccident, reck less  d r iv ing ,  o r  rac ing  on Ihe highways;

(C) fa ilu re  to  r e n d e r  nid o r  provide identif ica tion  when 
involved in nn ncc ident which resu l ts  in n fa ta l i ty  o r  p e r ­
sonal injury; o r

(D) per ju ry  o r  th e  know ledgeable  m a k in g  of  n fnlse a ff ida­
v it  o r  s ta te m e n t  to officials in connection w ith  ac tiv i t ie s  
governed hy n lnw o r  regu la tion  re la t in g  to th e  opera tion  o f  
n m o to r  vehicle.

(b) Any rep o r t  reg a rd in g  nn individual w hich is t r a n s m i t te d  hy n 
chief I r iver  licensing officinl p u r s u a n t  to subsection  (aJ of th is  
section shnll  c o n ta in —

(1) th e  legal nam e,  d a le  o f  b i r th  ( includ ing  dny, m onth ,  nnd 
yenr), sex, nnd (a t  th e  S e c re ta ry ’s discre tion) th e  height,  weight, 
eye nnd  h a i r  color o f  such  individual;

(2) tho  n am e  of  the  S ta te  t r a n s m i t t i n g  such  in form ation ; nnd
(3) th e  socinl secu r ity  acco u n t  nu m b e r ,  if used hy tho  rep o r t ­

ing S ta te  for d r iv e r  record o r  m o to r  vehicle  license purposes, 
nnd tho  m otor  vehicle o p e ra to r 's  license n u m b e r  of  such  individ­
ual (if t h a t  n u m b e r  is d if fe ren t  from tho o p e ra to r ’s  social secu ­
r ity  accoun t  num ber);

except t h a t  nny  rep o r t  concern ing  nn occurrence  npocified in subsic-  
l lon (n) (1), (2), o r  (3) o f  th is  section which occurs d u r in g  th e  two-ycr,r 
period preceding th e  d a te  011 which such  S la te  becom es n p a r t ic ip a t ­
ing S ta te  sha ll  be sufficient iT it  con tn in s  nil such  in fo rm ation  ns is 
ava ilab le  to th e  ch ief  d r iv e r  licensing officinl on such  dntc.

(c) Any rep o r t  requ ired  to  he t r a n s m i t te d  hy n ch ief  d r ive r  l icens­
ing officinl o f  n S tu le  u n d e r  subsection  (n) o f  th is  section shnll be 
t r a n sm it te d  to th e  S ec re ta ry —

(1) not Inter th a n  th ir ty -o n e  days  a f te r  receip t by n S ln tc  
m oto r  vehicle d e p a r tm e n t  o f  nny in fo rm ation  specified in s u b ­
section (b) (I), (2), o r  (3) o f  th is  section w hich  is th e  Btibject of 
such report ,  if  th e  d a te  of such  occurrence  is a f te r  th e  da te  on 
wliicli such  S ta te  becomes n p a r t ic ip a t in g  S ta te ;  or

(2) no t  la te r  th a n  th e  ex p ira t io n  of  th e  six -m onth  period 
following th e  d n tc  on which such  S ln te  becomes a pa r t ic ip a t in g  
S ta te ,  if  such  rep o r t  concerns nn occurrence  specified in subsec­
tion (n) (1), (2), o r  (3) o f  th is  section t h a t  occurs du r ing  th e  two- 
y e a r  period preceding such  dnte.

(tl) N o th ing  iu th is  5 iction shnll be cons trued  to req u ire  nny S tn tc  
to  report tiny inform Hon concern ing  nny occurrence  which o c c iiih  
before th e  two-year period preceding the  da lo  on w hich  tho S ta to  
becomes 11 p a r t ic ipa t ing  Slnte.

a c c e s s i i i i i .it v  o f  r e g is t e r  in f o r m a t io n

S e c . 20G, (nXI) For  purposes  of fulfilling h is  dutien w ith  respect  to 
d r iv e r  licensing, d r iv e r  im provem en t,  o r  highw ny safety , Hit! ch ie f  
d r iv e r  licensing officinl of nny par t ic ip a t in g  S to le  m ay, nn nnd n f te r  
th e  d a te  o f  ennc t inen t  of th is  title, reques t  th e  S ecre to ry  to re fe r  
electronically  or  th ro u g h  th e  U nited  S tn tes  moils nny  request for

Required
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Inform ation reg a rd in g  tire m o to r  vehicle d r iv ing  record of nny ind i­
vidual to th e  ch ie f  d r iv e r  licens ing  officinl of nny  S to le  of  record.

(2) T he  S ecre to ry  sh a l l  e lec tron ica lly  o r  th ro u g h  th e  U nited  S tn tes  
mnils re lay  to nny  ch ie f  d r iv e r  l icensing officinl o f  n p a r t ic ipa t ing  
S ta te  who requests  in fo rm ation  u n d e r  p a ra g ra p h  (I) of th is  subsec­
tion nny in fo rm ation  received from th e  ch ief  d r iv e r  licens ing  officinl 
of nny S la te  of record  reg a rd in g  nn  individual in nccordnnce w ith  
p a ra g ra p h  (1) of th is  subsection ,  except t h a t  th e  S ecre ta ry  m ny 
refuse to relny nny in fo rm ation  to nny  such  official who is the  ch ief  
d r iv e r  l icensing official o f  a  p a r t ic ip a t in g  S ta te  w hich is not in 
com pliance w ith  th e  provisions o f  section 205 of  th is  ti tle.

(bXl) T h e  C h a irm a n  of th e  N nlionnl T ra n sp o r ta t io n  Safety  Bonrd 
an d  th e  A d m in is t ra to r  or th e  Federa l  H ighw ay  A dm in is tra t io n ,  for 
purposes  of  reques t ing  in fo rm ation  reg a rd in g  any  individual who is 
th e  subject o f  nny  ncc ident investiga tion  conducted  by th e  Bonrd or  
B ureau  of M otor C a r r ie r  Safety ,  m ay  reques t  the  ch ie f  d r iv e r  l icens­
ing officinl o f  a S la te  to ob ta in  in fo rm ation  u n d e r  subsection  (a) of 
th is  section reg a rd in g  such  individual.  T h e  C h n irm n n  nnd A dm in is ­
t r a to r  mny receive n n y  such  in form ation .

(2) Any ind iv idual who is em ployed  ns a d r iv e r  o r : vehicle
or  w ho seeks em p lo y m e n t  as  a  d r iv e r  o f  a  m oto r  v- y request
th e  ch ief  d r iv e r  l icens ing  officinl o f  th e  S ta te  in \ . _• individual
is em ployed or  seeks em p lo y m e n t  to t r a n s m i t  l i . .u r ina tion  u n d e r  
subsection (n) of th is  section to  his  em ployer  o r  prospective e m ­
ployer. An em ployer  o r  p rospective em p loyer  m ny  receive such  
Inform ation  r e g a rd in g  nny  such  individual,  nnd  shnll  m a k e  th a t  
in form ation  ava ilab le  to th e  affected individual.  T h e re  shnll  he no 
access to in fo rm ation  in th e  R eg is te r  u n d e r  th is  p a r a g ra p h  if such 
in form ation  was e n te re d  in  th e  Registe r  m ore  t h a n  th r e e  y e a rs  
before the  dn te  of  such  request.

(II) Any ind iv idual,  in o rd e r  (A) to  d e te rm in e  w h e th e r  th e  Register 
is p roviding nny dn ln  regn rd ing  h im  or  th e  accuracy  of  any  such 
data ;  o r  (11) to  ob ta in  n certif ied  copy o f  dn tn  provided th ro u g h  th e  
Register r ega rd ing  h im , m a y  reques t  th e  ch ie f  d r iv e r  licensing 
official or n S ta le  to ob ta in  in fo rm ation  regnrd ing  h im  u n d e r  subsec­
tion (n) of th is  sect ion.

( I) Any r eq u e s t  m a d e  u n d e r  th is  subsection  sha ll  be  mndo In bucIi 
form, mid accord ing  to  such  procedures ,  ns tho  S ecre tn ry  fihnll 
cs tnhlish  hy regula tion .

(c) Any req u es t  for, o r  rece ip t  of, in form ation  by  m e an s  of tho  
Register sha ll  he su h je r t  to tho  provisions of sections 552 nnd  552n of 
t i t le  5, U n ited  S ta te s  Code, mid any  o th e r  appl icab le  Federa l  and  
S tn le  law, excep t t h a t —

(1) tho  S ec re ta ry  shnll n o t  relay, o r  otlierwlso t r a n s m i t ,  Infor­
m a tion  specified iu section  205(b) (1) o r  Cl) or th is  til In to any  
person no t au th o r ized  by Ibis  section to  receive such  
in fo rm ation ;

(2) a n y  req u e s t  for, o r  rece ip t  of, in fo rm ation  by any  ch ief  
d r iv e r  l icensing official, o r  by nny person au thorized  by milisec- 
tion (b) o f  th is  section  to req u es t  nnd  receive in fo rm ation ,  shnll 
lie considered to he n ro u t in e  use for purposes o f  section 55211(1)) 
or ti t le  5, U n ited  S ta le s  Code; and

Cl) a n y  receip t of in fo rm ation  hy any  person au tho r ized  hy 
th is  section  to  receive in fo rm ation  shall he considered  to he a 
disc losure fm purposes  of  section r>52n(c) of  ti t le  5, U n ited  S tn tes  
Code, except t h a t  tho  S ec re ta ry  sha ll  not lie req u ired  to  re ta in

th e  accoun t ing  m ade  lander p a ra g ra p h  11) o f  such  section for 
m ore  th a n  n seven-year  period a f te r  the  d a te  o f  such  disclosure.

r i u r r  t e s t  r n o u i iA M

Sec. 207. (n) T h e  S ecre tn ry  shnll design, w ith in  e igh teen  m o n th s  
a f te r  th e  dn te  or e n n c tm c n t  o f  th is  tit le ,  and  im p lem en t ,  w ith in  two 
y e a r s  a f te r  th e  d n te  of en n c tm c n t  of th is  t i t le ,  a  pilot te3t p rog ram  
for th e  Mirnosc of  d e m o n s tra t in g  th e  p o ten tia l  effectiveness of  n 
sys tem  for e lec tron ic  re fe r ra l  nnd re lay  of in fo rm ation  regn rd ing  th e  
m o to r  vehic le  d r iv ing  records o f  individuals.

(b) T h e  S ec re ta ry  shnll solicit the  p ar t ic ipa tion  o f  S la te s  w hich  a r e  
in te res ted  in p a r t ic ip a t in g  in such  p rog ram  nnd  shnll, w iih in  th i r ty  
m o n th s  a f te r  th e  dn te  of  e n a c tm e n t  of th is  t i t le ,  se lect four S ta le s  to 
p a r t ic ip a te  in th e  p rog ram .

(cHD T h e  S ec re ta ry  sh a l l  se lect S ta te s  in nccordnnce w ith  th e

Firovisions of subsection  (b) or th is  section from  nm ong S tn tes  which 
invc in effect,  on th e  d n te  of selection, nn in t r n s tn le  on line  d r iv e r  

l icensing system  capab le  of elec tron ica lly  t r a n s m i t t i n g  in fo rm ation  
regn rd ing  th e  m o to r  vehicle d r iv ing  records of  individuals .

(2) T h e  S ecre tn ry  shnll se lect only thoso S ta te s  w hich  Ind ica te  a  
w illingness  to  p a r t ic ip a te  in a com prehensive  m ochnnicnl nnd pro- 
g ro m m n tic  eva lua tion  of  sys tem s for tho  s lec lrou ic  t r a n s f e r  of 
in fo rm ation .

(2) T h e  S ec re ta ry  sha ll  on sure t h a t  th o  selection  m nde p u r s u n n t  to 
subsection  (b) of th is  section  is rep re se n ta t iv e  o f  va ry ing  geog raph i­
cal a n d  pcpiilnlion ch a rac te r is t ic s  of  tho  N ation .

(4 ) No State sh a ll pm ticipnto in the p rogram  unless it ngrees lo  
assist iu provid ing in form ation lo  o lh o r StntcB regard ing tho elec­
tron ic tran s fe r o r tho m otor vehicle d riv ing records o f individuals.

(d) W ith in  two y ea rs  l if ter  th e  dnto  o r  e n n c tm c n t  o f  th is  t i t le ,  th e  
S ec re ta ry  shnll  begin 1 ho pilot p iogrnm  au tho r ized  hy subsection  (a) 
of th is  section. S uch  p rog ram  sha ll  con t inue  for n period of  one year .  
In en r ry in g  o u t  tho  p rog ram , tho  S ecre tn ry  sh a l l  util ize d if fe ren t 
co m p u te r  technologies nnd  equ ipm ent in o rd e r  to d e te rm in e  which 
technology nnd eq u ip m e n t  is m ost effective for th e  e lec tron ic  t r a n s ­
fer  of th e  m oto r  vehicle d r iv ing  records o f  individuals .  T h e  S ec re ta ry  
sha ll  d e te rm in e  w hich  aysloms mid devices will bes t  in te rco n n ec t  
w ith  sys tem s  nnd devices used In th e  S la te s  w h ich  a rc  p a r t ic ip a t in g  
in th e  p ilot p rog ram , ns well as  those  used In o th e r  S ta tes .

(o) A ny eq u ip m e n t  or device which Is provided to  a  S ln lc  for use  in 
th e  p ilo t  p rog ram  conducted  u n d e r  th is  section mny, in  tho  d isc re ­
tion of  th e  S ecre ta ry ,  r e m a in  w ith  tho  S ln lo  following th e  conclusion 
o f  th e  p ilot p rogram .

(f) N o t In ter  th a n  one  vonr nR er  th e  conclusion o f  tho  pilot 
p rog ram , th e  S e c re ta ry  sha ll  su b m i t  to  th e  Congress  n re p o r t  on th e  
p rog ram . S uch  re p o r t  shnll  inchido nn eva lua t ion  of th e  technology 
util ized d u r in g  th e  p rog ram , to g e th e r  w ith  an  ex p lan a t io n  of  th e  
n a t u r e  an d  deg iee  of S la te  partic ipa tion  in th e  p rogram . T h e  rep o r t  
sha ll  a lso  con ta in  an  eva lua t ion  of ach ie v em e n ts  of th e  pilot p ro ­
g ram ,  a s  well as a  projection, of accom plishm ents  which m ig h t  resu lt  
from (h e  acquisi tion  of e lec tron ic  t ra n s fe r  eq u ip m e n t  an d  m e thods  
hy S tn te s  o th e r  t h a n  thoso which par t ic ipa ted  in th e  pilot p rogram .
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COtM INAI. I'ENAI.TIES
See. 208. (a) Ar.y person, o il ie r  tl inn nn  Individual described In 

section 20G(I>X'R of th is  t i t le ,  w ho receives u n d e r  section 200 of this 
t i t le  inform ation specified in  section 205(b) ( t)  o r  (3) o f  th is  tit le  (the 
disclosure of which is no t  au tho r ized  by section 200 of th is  title), nnd 
who, know ing  th a t  disclosure of such  in fo rm ation  is n o t  authorized, 
willfully discloses such in form ation ,  shnll  be fined no t more tlinn 
$10,000 o r  im prisoned for n o t  m ore  th a n  one y ea r ,  o r  both.

(It) Any person who knowingly  mid willfully requests  or uhder 
false pre tenses  obtn ins  in form ation  specified in section 205(b) (1) or
(3) of th is  ti l le  from any  person who receives such  inform ation under 
section 206 of th is  t i t le  shnll be fined not m ore  th a n  $10,000 or 
im prisoned for not m ore  t h a n  one  yenr .  o r  both.

ADVISORY COMMtTTEE
Rf.c. 209. (a) T h e re  h e reby  is e s tab l ished  a  N a tiona l  Driver  Regis­

te r  Advisory Com m ittee ,  which shnll ndvisc tho  Secre tn ry  concern­
ing the  efficiency of th e  m a in te n a n c e  nnd  opera tion  of  the  Register, 
and  th e  effectiveness of th e  Register  in assis ting  S la te s  in exchang­
ing Information rega rd ing  m o to r  vehicle d riv ing  records.

(b) T h e  Advisory C om m ittee  shnll consist o f  fifteen members, 
appoin ted  hy th e  S ecre tary ,  ns follows:

(1) th rco  m em bers  from am o n g  ind iv iduals  who a r c  specially 
qualified to 6orvc on th e  Advisory C om m ittee  by v ir tue  of their  
educution, tra in ing ,  o r  experience,  nnd  who a r e  n o t  employees 
of th e  Fodernl G o v ern m e n t  o r  o f  nny S la te ;  nnd

(2) th ree  m em bers  from nm ong groups  ou ts ide  the  Govern­
m e n t  which r ep rese n t  th e  In teres ts  of bus  nnd  truck ing  organi­
zations, en fo rcem en t  officials, labor, o r  snfety organizations; and

(3) nino mcmhein , geographica lly  re p re se n ta t iv e  of the  par­
t ic ipa ting  S ta tes ,  from am ong  individuals  who a ro  ch ief  driver 
licensing officials o f  pa r t ic ip a t in g  S ta les .

(cXl) Kxcent as provided in p a ra g ra p h  (2) nnd pnrngrnpli  (3), cncli 
m e m b er  of  th e  Advisory C om m ittee  sha ll  be npixuntcd for n te rm  of 
th ree  years.

(2) O f  th e  m e m b ers  f irs t  app o in ted —
(A) one of th e  m em bers  described in subsection (bXl) nnd one 

of  (lie incmhcrB described iu subsection  (l>X2) and  th re e  of the 
m em bers  described in subsection  (h)(2) sha ll  lie appointed  for n 
te rm  of  one yenr;

(II) one of  th e  m em b ers  described in subsection  (1>XU nnd one 
of tho  m em bers  described In subsection  (bX2) nnd Uirco of I ho 
m em bers  described in  subsection  ll>X3) shall  )m appoin ted  fur a 
te rm  of two years; and

(C) ono o f  th e  m em bers  described in subsection  (bXl) nnd ono 
of th e  m em bers  described iu subsection  (bX2) and  th rco  of the 
m em bers  described in subsection  (t»X3) sha ll  ho appoin ted  for a 
te rm  of th rco  years; 

ns des ignated  hy th e  S ec re ta ry  nt ‘he  t im e or  ap p o in tm e n t .
(3) Any vacancy In th e  Advisory C om m ltleo  sha ll  he  filled In tho 

niiuio m a n n e r  as  original appo in tm en ts .  Any m e m b e r  appoin ted  to 
fill any  vacancy sha ll  se rve  for th e  r e m a in d e r  o f  th e  t e r m  for which 
bis  predecessor was appointed . Any m e m b e r  m ay se rve  a l te r  the 
exp ira tion  of his te rm  un t i l  Ills successor has  ta k en  office.

(ill T h e  m em bers  of  th e  Advisory C om m ittee  sha ll  se rve w ithou t  *%mi|M-n«;n 
compensation, b u t  the  S ec re ta ry  is au thorized  to re im burse  such 
num bers  for nil rea sonab le  t rav e l  expenses  incurred  by th e m  in 
attending th e  m eetings  or th e  Advisory Com m ittee .

(cXt) Tito Advisory C om m ittee  sha ll  m e e t  not less th a n  once each  •
year.

(2) The Advisory C om m ittee  sha ll  e lec t  n C h a i rm a n  and  n Vice 
C h a irm a n  from am o n g  th e  m e m b ers  o f  th e  Advisory Com m ittee .

Ill) Right m em bers  o f  tho  Advisory C om m ittee  sha ll  c o n s t i tu te  n Quunim
quorum.

( !) T he  Advisory C om m ittee  sha ll  m e e t  n t  th e  call o r  the  Chnir- 
mnn or n m a jo r i ty  of th e  m e m b ers  of  th e  Advisory Com m ittee .

(f) The Advisory C om m ittee  m ay  receive from th e  S ecre tn ry  such  
personnel, p e n a l ty  mail privileges, nnd  s im ila r  services, ns th e  
Secretary considers  necessary  to  assis t  i t  in pe r fo rm ing  its du t ie s  
nnd functions u n d e r  th is  section.

(g) Not less t h a n  once each  y ea r ,  th e  Advisory C om m ittee  sha ll  
prepare and  su b m i t  to  th e  S ec re tn ry  a  re p o r t  concern ing  th e  effi­
ciency of the  m a in te n a n c e  and  opera t ion  of th e  Register, a n d  th e  
effectiveness of  th e  Regis te r  in  as s is t ing  S ta te s  in  exchang ing  in fo r ­
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FOREWORD

The o b j e c t i v e s  of  t h i s  pr o j ec t  are to provide the National Highway 
T r a f f i c  Sa f et y  Administration (NHTSA) with:  (1) an in-depth national
s t a t e - o f - t h e - a r t  review and evaluat ion of  two major driving while under the 
inf luence (DWI) countermeasure laws,  " I l l e g a l  Per Se" (IPS) and "Prel iminary 
Breath Test" (PBT), and (2) provide recommendations on model l e g i s l a t i o n ,  model 
j u r y  i n s t r u c t i o n s ,  and improvements in appl i cat ion by enforcement,  prosecution 
and j u d i c i a l  bodies.  The p r o j e c t  wi l l  enable the NHTSA to a s s i s t  the s t a t e s  in 
improving highway s a f e t y  through the use of  these laws f o r  DWI enforcement and 
adjudicat ion.

This document contains an execut ive  summary and nine s e c t i o n s ,  plus an
appendix.

Section 1 des cr i bes  the r a t i o n a l e  for  implementation of  I l l e g a l  Per Se
and Prel iminary Breath Test s t a t u t e s ,  and the methodology u t i l i z e d  in conducting
t h i s  study.

Section 2 presents the r e s u l t s  of  a survey of  a l l  s t a t e s  which have
enacted a Prel iminary Breath Test law.

Section 3 presents  the r e s u l t s  of  a survey of  a l l .  s t a t e s  that  have
enacted an I l l e g a l  Per Se law.

Section 4 des cr i bes  the e f f o r t s  to date of those s t a t e s  that  have 
attempted but f a i l e d  to pass e i t h e r  IPS or PBT laws.

Section 5 contains a s e r i e s  of  in-depth studies  of s ix s t a t e s  which 
have e i t h e r  a PBT or IPS law or both, and one s t a t e  which has nei ther  type of  
law.

Section 6 presents  a summary of  the s t a t i s t i c a l  data c o l l e c t e d  during 
the study that  demonstrates the e f f e c t  IPS-PBT laws have on DWI a r r e s t s  and
prosecutions.

Section 7 contains proposed IPS and PBT s t a t u t e s  which were developed
from examples of  the most successful  IPS-PBT laws now in use,  with modif icat ions
suggested by legal  and t r a f f i c  s a f e t y  a u t h o r i t i e s .

Section 3 contains proposed j ury  i nst r uc t i o ns  to accompany the IPS and 
PBT s t a t u t e s  in Section 7. The j u r y  inst ruc t i ons  were derived from samples of  
j ury  i nst ruct ions  used by courts  in seven d i f f e r e n t  s t a t e s  with IPS or PBT laws.

Section 9 is  a report  of  a NHTSA sponsored workshop on IPS/PBT and
describes  the f indings and conclusions of s ixteen national  a ut hor i t i es  on the 
u t i l i z a t i o n  of PBT- IPS laws.

This study was designed by Donald Macdonald, J . D . ,  and Marvin Wagner, 
L.L.M., who served as co-princiDal  i nv e s t i ga t o r s  for  t hi s  study and contributed 
to a l l  sect ions  of  the report .  Mr. Macdonald is a senior  proj ec t  manager with

x



Science Appl icat ions ,  Inc. and has directed many p r oj ec t s  deal ing with the 
enforcement and adjudicat i on or t r a f f i c  s a f e t y  laws.  Marvin Wagner i s  a legal  
analyst  and w r i t e r  on a wide range of  l egal  i s su es  r e l a t e d  to alco'hol and highway 
s a f e t y  and the adjudicat ion of t r a f f i c  o f f en se s .  The sect ions  containing 
interviews with prosecutors and the suggested IPS-PBT s t a t u t e s  and j u r y  
i nst r uc t i ons  were provided by James P. Manak, J . D. ,  d i r e c t o r  of the legal  
publ icat ions  s ect i on of  the Northwestern T r a f f i c  I n s t i t u t e ,  and James T. R e i l l y ,  
J . D . ,  a. s t a f f  at torney with the National D i s t r i c t  Attorneys Associat i on.  Legal 
r es ear c h,  a n al y s i s ,  and interviews with s t a t e  and local  highway s a f e t y  law 
enforcement o f f i c i a l s ,  l e g i s l a t o r s ,  judges,  prosecutors ,  and defense attorneys 
were provided by William Devlin,  J . D. ;  Gary Gable,  J . D . ;  and Frank Montecalvo, 
J . D . ,  a l l  of whom are members of the SAI legal  system an al ys i s  s t a f f ,  with 
ext ensi ve  experience in conducting t r a f f i c  s a f e t y  r e l a t e d  legal  research and 
l e g i s l a t i v e  a n al y s i s .

Special  thanks are of f er e d  to Professor  Robert Borkenstein,  n a t i on a l l y  
known f o r e n s i c  expert  on medico-legal  problems and inventor of  the Breathalyzer ;  
to Professor  Robert Force of  Tulane Uni vers i ty  School of  Law, a n a t i o n a l l y  
recognized aut hor i t y  on c o ns t i t ut i o n a l  law; to Prof essor  James S t a r r s  of the
George Washington Uni vers i t y  National Law Center,  an expert  on the law and 
f o r e n s i c  sc ience;  and to Prof essor  Andre Moenssens of  the Univers i ty  of Richmond, 
T. C. Williams School of  Law, an expert  on c o ns t i t u t i o na l  law, each of whom 
provided a c r i t i q u e  of  t h i s  study.

Special  recognit ion is  also extended to those highway t r a f f i c  s a f e t y
and legal  experts who attended the special  workshop conducted to review the
r e s u l t s  of  t h i s  study.  The authors are pleased to express  t h e i r  appreciat ion for  
the a s s i s t a nc e  provided by the Contract Technical  Manager, Mr. P h i l l i p  Dozier,  
and to the Chief of the Adjudication Branch of the Driver Licensing and
Adjudication Division of  NHTSA, Mr. George Brandt.



EXECUTIVE SUMMARY
Testimony of  law enforcement personnel,  prosecutors ,  the defense bar,

and the j u d i c i a r y  that  has been c o l l a t e d  in the course of  t h i s  research pr o j ec t  
indicates that  prosecution of  driving while intoxicated of f enses  (DWI) can be 
improved by modificat ion of  present s t a t u t e s ,  e s p e c i a l l y  by the adoption and 
u t i l i z a t i o n  of  I l l e g a l  Per Se (IPS) and Preliminary Breath Test (PBT) laws. 
Fi f teen s t a t e s  now have an IPS s t a t u t e  in e f f e c t ,  and I l l i n o i s  passed an IPS b i l l  
in J ul y  1981. Ca l i f or ni a  l e g i s l a t o r s  expect to see one enacted in 1981. Seven 
other s t a t e s  have introduced IPS l e g i s l a t i o n ,  but the chances of passage in the
near future are uncertain.  Fourteen s t a t e s  now have a PBT s t a t u t e .  Eleven
s t at es  are using some form of  PBT without a s t a t u t e .  One addit ional  s t a t e
expects to pass a new PBT law in 1981.

Sections 7 and 8 of  t hi s  report  contain a model IPS and P3T s t a t u t e ,  a 
supporting r a t i o n a l e  for  each, and sample j u r y  inst ruc t i ons  f o r  use with each 
s tat ut e .  Both s t a t u t e s  and the j u r y  i nst ruct ions  were drawn up with careful  
consideration of  the e x i s t i n g  s t a t u t o r y  forms that  have proven most s uc c es s f ul ,  
and IPS conforms c l o s e l y  to the l a t e s t  recommendations from the National 
Commission on Uniform T r a f f i c  Laws and Ordinances. There is  curre nt l y  no UVC 
section deal ing with PBT.
IPS LAWS

An I l l e g a l  Per Se s t a t u t e  (IPS) i s  a law which c reat es  an absolute or 
s t r i c t  l i a b i l i t y  upon a motorist  who drives  a v ehic l e  on any publ ic highway with
a BAC of  .10 percent or higher.  This type of  s t a t u t e ,  which i s  widely used
throughout most of the i n d us tr i a l i z e d  world,  removes the "presumption of 
intoxication" found in most s t a t u t e s ,  and places an "absolute" or " s t r i c t
l i a b i l i t y "  upon the motorist  when he/she drives  a f t e r  reaching the i l l e g a l  blood 
alcohol concentrat ion.

With respect  to IPS s t a t u t e s ,  surveys of prosecutors and judges in
states  using these types of  s t a t u t e s  a t t r i b u t e  to them an increase in g u i l t y  
pleas.  Some of  the j u r i s d i c t i o n s  surveyed have enacted a n t i - p l e a  bargaining 
statutes  in DWI c as e s ,  but even without such s t a t u t e s  g u i l t y  pleas  are higher
because IPS is  a d i f f i c u l t  charge to defend against  at  t r i a l .  Other prosecutors
report speedier  sett lement of cases under IPS r e s ul t i ng  from a stronger plea
negotiation posture.  Some i n i t i a l  increase in the number of  cases  being t r i ed
was noted a f t e r  the adoption of  IPS s t a t u t e s ,  but a f t e r  the laws were t es t ed in 
t r i a l s ,  the-number of  g u i l t y  oleas and convict ions at t r i a l  sharply increased.

Despite the f a c t  that  a t r i a l  where only IPS was charged would be l ess  
c ost l y ,  prosecutors surveyed preferred to charge both IPS and the t r a d i t i on a l  DWI
offense.  This is  done in part  to protect  the case in the event the chemical t e s t
is challenged s u c c e s s f u l l y ,  and in part  to provide the opportunity to introduce 
testimony regarding defendant's  demeanor at the time of a r r e s t .  In some 
j u r i s d i c t i o n s ,  orosecutors are re l uctant  to t r y  a case based s t r i c t l y  on an IPS 
viol at ion.  This was due to the b e l i e f  that  at l e a s t  some j u r i e s  wi l l  not convict
without evidence of physiological  impairment, other than that provided by the
chemical t e s t s .

xi i



The information gathered during this  proj ec t  suDports the conclusion 
that  an IPS provision i s  an e f f e c t i v e  tool  in the enforcement of  drunk driving 
laws.

The research reported upon here i ndi cates  that  IPS:

1. Has increased the number of  g u i l t y  pl eas  by an estimated average,  for  
a l l  j u r i s d i c t i o n s ,  of  12 percent.  Alabama reported a 40 percent 
reduction f or  the f i r s t  s ix month period a f t e r  i t s  IPS law became 
e f f e c t i v e ,  which was August 1980;

2. Has reduced the number of  DWI charges that  are negotiated down to a
l e s s e r  charge by an estimated average of  16 percent;

3. Has increased the number of  convict ions  for  DWI by an estimated average 
of  9 percent,  and thi s  does not include convict ions  through pleas  of 
g u i l t y  to a l e s s e r  o f f ens e ,  that  probably would not have been obtained 
without the IPS s t a t u t e .  Alabama reported a 51 percent i ncrease  in DWI 
convict ions for  the f i r s t  s ix  month period a f t e r  i t s  IPS law became 
e f f e c t i v e ;

4. Has reduced o ver a l l  cost  of  prosecuting DWI defendants by reducing the 
number of  t r i a l s  in many j u r i s d i c t i o n s ;

5. By reducing the number of  elements of  the of fense  to be proven, IPS 
f a c i l i t a t e s  prosecution of  the impaired dr iver ;

6 . Has a s s i s t e d  law enforcement in making more impaired dr iv e r  a r r e s t s .
In those j u r i s d i c t i o n s  where external  evidence in the form of  outward
signs o f  impairment was required before prosecutors would press  the DWI 
charge,  law enforcement o f f i c e r s  were hes i t ant  to a r r e s t ,  even though a 
.10 percent BAC was suspected.  Under IPS, evidence of gross 
psychomotor impairment is  l ess  important in making the decis ion to 
a r r e s t ;

7. Has f a c i l i t a t e d  the prosecution of  those drinking d r i v e r s  that  show few 
i n d i c i a  of  physical  impairment, even with high BACs. Outward signs of  
impairment need not be discussed in an IPS t r i a l ;

8 . Has contributed to lowering the average 3AC of  those convicted of 
DWI-IPS;

9. The purely o b j e c t i v e  .10 percent 3AC, as a . b a s i s  for  an a r r e s t  is  more 
e a s i l y  understood by the defendant than is  the law enforcement 
o f f i c e r ' s  judgement, based upon demeanor, that  the dr iv e r  i s  impaired.
There are no o f f s e t t i n g  disadvantages of  IPS to report .  The foregoing 

i ssues are addressed in Sections 1, 3, 5, and o of  t h i s  reoort .



Penalties
Penalty provisions in IPS and DUI s t a t u t e s  varied g r e a t l y  among the 

j u r i s d i c t i o n s ,  as did actual  charging and sentencing p o l i c i e s  of  prosecutors and 
judges. Mandatory j a i l  pe na l t i es  were often suggested by prosecutors as an 
e f f e c t i v e  deterrent  to rec i di v i sm,  but t hi s  view was not shared by the majori ty 
of the judges or law enforcement persons that  were interviewed.
Administrative Adjudication of  F i r s t  Offense DWI

A number of  the judges and prosecutors who were interviewed suggested 
that f i r s t  of f ense DWI should be removed from the courts and placed in an 
administrat ive forum, which would emphasize treatment rather  than punishment.
Training of  Prosecutors

T y pi c a l l y ,  DWI cases  are assigned to entry level  s t a f f  members or are 
prosecuted by the l e a s t  experienced of the a s s i s t a n t  prosecutors.  Formal 
training is non-existent  or unstructured,  with "on-the- job experience" the most 
tommon method. Statewide t r a i ni ng  through a prosecutor as s oc i at i on  i s  a v a i l a b l e  
in some j u r i s d i c t i o n s .  Often there is  no syl l abus  or manual of e f f e c t i v e  
techniques that  should be employed. All agreed that  t r a i n i ng  modules consi s t ing 
tf  courses,  manuals, and audio-visual  mater ial s  would be hel pf ul .
Training of. Law Enforcement Of f i cers

I t  was noted by prosecutors  that  the use of  IPS provisions  under DWI 
statutes  can lead to o v e r - r e l i a n c e  by the pol i ce  on alcohol t e s t i n g .  Cases are 
veakened i f  the pol i ce  o f f i c e r s  f a i l  to s ys te ma t i ca l l y  note tho steps leading up 
:o t e s t in g  and the general  i n d ic i a  of  impairment. When the broadest poss ible  
invest igatory approaches are used by the p o l i c e ,  they r e s u l t  in stronger cases 
ind more g u i l t y  p l ea s .  Pol ice personnel reported that  some j u r i e s  can be 
:onvinced by impersonal chemical t e s t  r e s u l t s ,  but other j u r i e s  seem to require 
issurance that  the defendant exhibi ted some outward signs of impairment, 
par t i cul ar l y  in the BAC range of  .10 percent to .15 percent.
'.ecommendations

T r a f f i c  s a f e t y  o f f i c i a l s  in every scate  should organize like-minded 
persons in the l e g i s l a t u r e ,  the press ,  law enforcement, and the general  publ ic ,  
:o obtain passage of an I l l e g a l  Per Se law. DWI prosecutions should probably 
ontinue to be based on charges of both IPS and DWI, in order to encourage g u i l t y  

pleas and to permit the introduction of  a l l  the a v a i l a b l e  evidence at t r i a l ;  
powever, IPS gives the prosecutor a more c o s t - e f f e c t i v e  opportunity to prove DWI, 
,nd with a l e s s e r  burden, by s o l e l y  charging IPS when defendant has a 3AC reading 
f  .10%. Additional  work must be done in some s t a t e s  to r e i n f o r c e ,  in the minds 
r the j u d i c i a r y ,  who in turn must convey to the jury,  v ia  the j u r y  i ns t ruc t i ons ,  
he f a c t  that  motorists  with BACs in the range of .10% to .13% are 'n f a c t  
i legal  and dangerous to themselves and others,  i r r e s p e c t i v e  of  the presence or 
bsence of other i ndi c i a  of impairment.



The information gathered during t hi s  pr o j ec t  suDports the conclusion 
that  an IPS provision i s  an e f f e c t i v e  tool  in the enforcement of  drunk driving 
laws.

The research reported upon here i ndic at e s  that  IPS:

1.  Has increased the number of  g u i l t y  pl eas  by an estimated average,  for  
a l l  j u r i s d i c t i o n s ,  of  12 percent.  Alabama reported a AO percent 
reduction f o r  the f i r s t  s i x  month period a f t e r  i t s  IPS law became 
e f f e c t i v e ,  which was August 1980;

2. Has reduced the number of DWI charges that  are negotiated down to a 
l e s s e r  charge by an est imated average of  16 percent ;

3.  Has increased the number of  convict ions  f o r  DWI by an est imated average
of  9 percent,  and t h i s  does not include convict ions  through pl eas  of 
g u i l t y  to a l e s s e r  o f f en s e ,  that  probably would not have been obtained 
without the IPS s t a t u t e .  Alabama reported a 51 percent increase  in DWI 
convict ions  f o r  the f i r s t  s ix  month period a f t e r  i t s  IPS law became
e f f e c t i v e ;

4. Has reduced o v e r a l l  c ost  of  prosecuting DWI defendants by reducing the 
number of  t r i a l s  in many j u r i s d i c t i o n s ;

5. By reducing the number of  elements of  the of f ense to be proven, IPS 
f a c i l i t a t e s  prosecution of the impaired d r i ve r ;

6 . Has a s s i s t e d  law enforcement in making more impaired dr i ver  a r r e s t s .
In those j u r i s d i c t i o n s  where external  evidence in the form of  outward 
signs o f  impairment was required before prosecutors  would press  the DWI 
charge,  law enforcement o f f i c e r s  were hes i t ant  to a r r e s t ,  even thouah a 
.10 percent BAC was suspected.  Under IPS, evidence of gross
psychomotor impairment i s  l ess  important in making the decis ion to 
a r r e s t ;

7. Has f a c i l i t a t e d  the prosecution of  those drinking d r i v e r s  that  show few 
i n d i c i a  of  physical  impairment, even with high BACs. Outward signs of 
impairment need not be discussed in an IPS t r i a l ;

3.  Has contributed to lowering the average BAC of  those convicted of
DWI-IPS;

9. The purely o b j e c t i v e  .10 percent 3AC, as a . b a s i s  f or  an a r r e s t  is more
e a s i l y  understood by the defendant than is the law enforcement 
o f f i c e r ' s  judgement, based upon demeanor, that  the dr iv e r  i s  impaired.
There are no o f f s e t t i n g  disadvantages of  IPS to report .  The foregoing

issues  are addressed in Sect ions 1, 3,  5, and 6 of  t h i s  report .



The problems noted with PBT include:
• The " f a l s e  p o s i t i v e s "  and " f a l s e  negatives" occur with some frequency 

when the PBT i s  the older  "baggie" type t e s t .  New sophi st i cat ed  PBT
devices  have been developed which are highly r e l i a b l e  and
c o s t - e f f e c t i v e  when purchased and used in volume, and several  of  these 
devices  meet NHTSA's standards for ev i dent i a l  alcohol t a s t i ng
equipment.

• Over-rel iance by pol i ce  on t e s t  r e s u l t s ,  to the detriment of  careful  
observation of  other i n d i c i a  o f  DWI.

•' Equipment maintenance problems ( p a r t i c u l a r l y  with e a r l i e r  models of  the 
PBT de vi ce s ) .

• The p o s s i b i l i t y  that  a medium (but l egal)  8AC wi l l  mask drug use that  
i s  responsi ble  f o r  e r r a t i c  driving.

• High cost  to equip a complete s t a t e  with modern, d i r e c t  readout
devi ces .

• Poss ible  c o n s t i t ut i o na l  const ra i nt s  on t h e i r  use to e s t a b l i s h  probable 
cause.
The foregoing i ssues  are addressed in Sections 1, 2, 4,  and 5.
The emphasis of  future PBT research should be in improving the accuracy 

:nd dependabi l i ty  of  the equipment so as to permit a d m i s s i b i l i t y  of PBT r e s u l t s  
n court.  The United S t at es  Supreme Court has not as yet  ruled on whether a PBT 

:an be taken with l es s  than probable cause.  The recent  case law implies that
.uch a t e s t  would be v a l i d  under the balancing theory that  i s  an important part
>f the "Terry" t e s t .  Here, a balancing of  the considerable  public i n t e r e s t  in 
nproved t r a f f i c  s a f e t y ,  against  the minimal intrusion upon the motorist  imposed

iy the modern pocket-s ized portable  PBT instrument, wi l l  l i k e l y  be held
:onst.i±utiona1. All of  the cases brought before the s t a t e ' s  highest  courts
'ealing with the use of  a PBT have upheld i t s  use. The a d m i s s i b i l i t y  of e i th e r  
he PBT r e s u l t s  or the refusal  of a PBT would be of  s ubstant ia l  a s s i s ta n c e  in DWI 
nforcement.

The future of  PBT as a deterrent  to drunk dr iving,  p a r t i c u l a r l y  in
hose s t a t e s  with an IPS law, i s  promising. With or without a pass ive  t e s t i n g
a v i c e ,  an expansion of  the Prouse and Prichard decis ions  regarding random
non-discret ionary) roadblocks,  at which PBfs are administered on the bas is  of  a 
easonable and a r t i c u l a b l e  suspicion of  an i l l e g a l l y  high BAC, has the potential  
or s i g n i f i c a n t l y  increasing the p u b l i c ' s  perception of  the p r o b ab i l i t y  of  being 
oprehended for DWI. Authori t ies  genera l l y  agree that  the f e a r  of a p D r e h e n s i o n  
s present ly  very low among persons who drink and drive.



2. SURVEY OF ALL STATES THAT HAVE PRELIMINARY 8R5ATH TEST (PBT) LAWS
Introduction

As used in t h i s  r e p o r t ,  th? term " prel iminary breath t e s t "  i s  defined 
to mean a o r e - a r r e s t  breath t e s t .  Usual ly,  but not always,  the purpose of  a 
prel iminary breath t e s t  i s  to a s s i s t  in e s t a b l i s h i n g  probable cause upon which a 
pol ice o f f i c e r  may base his  a r r e s t .

A pre l i mi nary  breath t e s t  i s  regarded as a va l uabl e  law enforcement 
tool in t h a t :

a) I t  enables the o f f i c e r  in the f i e l d  to make a quick and simple
determination of  whether a person i s  impaired or i nt oxi c at ed  in those
marginal  BAC c a s e s ,  and those stops of  impaired persons that  have
learned the appropriate  responses to psychomotor t e s t s ;

b) I t  may i n d i c a t e  t h a t  an impaired person,  with low BAC, i s  under the
i nf l u e n c e  of  drugs;

c) I t  can i n d i c a t e  that  a person who appears to be i ntoxi cated  may be
s u f f e r i n g  from an i l l n e s s ,  such as a d i a b e t i c  r e a c t i on ;

d) I t  can prove that  a motorist  i s  not impaired,  and can thus be r e l e a s ed
at  the scene and not s u f f e r  the i n d i g n i t i e s  and inconvenience of  an
a r r e s t ;  and

e) I t  engenders an awareness by the general  publ ic  of  higher p r o b a b i l i t y  
of  apprehension on the highway of . impaired or i n t o x i ca t e d  d r i v e r s .
A pre l i mi nary  breath t e s t  i s  a va l uabl e  and reasonable use of  p ol i ce  

authority to determine the f a c t  (or lack) of  dr i v e r  impairment. Considering the 
government's i n t e r e s t  in highway s a f e t y  (50 percent of  a l l  highway f a t a l i t i e s  are 
a l c ohol - r e l a t ed)  and the r e l a t i v e l y  low ( p o s s i bl y  de "minimus) intrusion
occasioned by a PBT, the laws al lowing a PBT have been c o n s i s t e n i y  upheld by the 
state  court s .  ’ ~ ~   —- —*  — -—

An e f f e c t i v e  law enforcement campaign, which includes the s ystematic  
use of  a PBT in t r a f f i c  s t ops ,  can s u b s t a n t i a l l y  r a i s e  the p u b l i c ' s  awareness of 
the p r o b a b i l i t y  of  apprehension on the highways and, t h e r e f o r e ,  reduce
s i g n i f i c a n t l y  the annual number of  dr i nki ng- dr i v i ng a c c i dent s .

The t y p i c a l  PBT s t a t u t e  enables pol i ce  o f f i c e r s  to use t hi s  new 
i n v e s t i ga t i ve  technique,  p r e sc r i b e s  condit ions under which i t  may be used, 
determines the methodology to be emoloyed, imDoses a duty upon motorists  to
cooperate with the p o l i c e  in i t s  use,  provides sanct ions  f o r  breach of  t h i s  duty, 
and p r es c r i be s  i f  and how the r e s u l t s  obtained wi l l  be used in court .  The 
s tatute,  both on i t s  face  and as i t  i s  a c t u a l l y  used,  must meet a l l  reauirements 
imposed by the U.S. and S t a t e  Const i tut ions.  I f  there are ambiguit ies  in the 
statute ,  the courts  w i l l  i nt e r pr et  these ambiguities  in favor of  the defendant 
whenever o o s s i b l e .  I f  t h i s  i s  not p o s s i b l e ,  the courts  wi l l  render the s t a t u t e
unconsti tut ional .  See U.S. v. Simms 508 F. S u d d  1179 (1979).
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Const i tut ional  Issues  Involved in Use o f  PBT

When a law enforcement o f f i c e r  makes a stop and reques t s  the v e h i c l e  
operator  to submit to a PBT, a c o n s t i t u t i o n a l  i s sue  may a r i s e  in that  the Fourth • 
Amendment of  the U. S. Consti tut ion (appl ied to the s t a t e s  v i a  the Fourteenth 
Amendment) guarantees to i nd i v i du al s  the r i g ht  to be f r e e  from unreasonable 
searches  and s e i z u r e s .  The stopping o f  the i ndividual  would be a s e i z u r e  of  the 
person,  and the administrat ion of  an a c t i v e  (as opposed to pas s i ve)  type of  
pre l i minary breath t e s t  may be a search within the context  of the Fourth 
Amendment. There i s  a school of  thought that  t h i s  t e s t  i s  not a "search" to 
which the Fourth Amendment c o n s tr a i n t s  would be a p p l i c a b l e .  I t  has been s t a t e d  i 
t hat  the sampling o f  "deep lung a i r"  which i s  the s ub j e c t  of  the search,  i s  not 
s u f f i c i e n t l y  " i n t r u s i v e "  using the modern PBT d e v ic e s ,  to c o n s t i t u t e  a s earch,  j 
Some analogies  of  t h i s  a c t i v i t y  include voice  exemplars,  handwriting samples,  
removal of  c o r d i t e  from under f i n g e r n a i l s ,  swabs of  grease  from hands, e t c . ,  
which have been held as not being c o n s t i t u t i o n a l l y  prot ected s ear c hes .  Should 
the t e s t  be accepted as a s earch,  in order f o r  the search and/or s e i z u re  to be 
v a l i d ,  i t  must e i t h e r  be consented to by the individual  searched,  or be pursuant 
to a warrant ,  incident  to an a r r e s t ,  or involve exigent  circumstances  (immediate 
l e s s  o f  evanescent evi dence) .  Probable cause must be present  in the l a s t  three 
s i t u a t i o n s .

In the case  of  Terry v . O h i o , 392 U.S. 1 (1968),  however, the Supreme 
Court upheld the s e i z u r e  and search o f  a person based on something l e s s  than 
probable cause ( i . e . ,  a "reasonable s us p i c i on" ) .  The court  weighed the 
government's need f o r  the search to pr o t ec t  the l i f e  of  the o f f i c e r ,  a g a i ns t  the 
i nt r u s i v ene s s  of  the search i t e s e l f  (here,  a "pat-down" for  weapons),  and 
concluded t h a t . t h e  search and s e i zu r e  was not unreasonable in l i g h t  of  the Fourth 
Amendment. While i t  i s  apparent that  a request  f o r  a PBT is  not the same as a 
"pat down" to pr o t ec t  the l i f e  of  the o f f i c e r ,  the Te r r y  balancing t e s t  has been 
subsequently appl ied to a v a r i e t y  of  s i t u a t i o n s  t o t a l l y  unrelated to the s a f e t y  
o f  the o f f i c e r ,  and these i ncl ude a i r p o r t  and i nt er nat i onal  border s ear c hes .

Three recent  S t a t e  Supreme Court cases  have s u b s t a n t i a l  bearing on the 
i ssue  of  the requirements of  "probable cause" for  the a r r e s t  o f  a suspected DWI 
p r i or  to a request  to submit to a PBT. In the f i r s t  c a s e ,  Asbridoe v.  N. Dakota 
St at e  Highway Commissi oner , 291 N.W. 2d 739 (N.D. Sup Ct),  reported on June 10, 
1980, the court  i ndicated that  the defendant ' s  f a i l u r e  of  an o n - s i t e  chemical 
screening t e s t  (PBT) was one of  the elements in e s t a b l i s h i n g  "reasonabl e  grounds" 
or probable cause f o r  DWr"arrest.  I t  s t a t e d :  "Simil ar  in purpose to the var ious  
f i e l d  s o b r i e t y  t e s t s ,  the purpose of  an o n - s i t e  chemical screening 
t e s t  i s  to insure that  s u f f i c i e n t  orooaple cause e x i s t s  to warrant an a r r e s t . " 
(emphasis supplied)

In Marben v.  S t a t e , 294 N.W. 2d 697 (Minn. S u d .  C t . ) ,  reoorted on 
August 20, 1980, Maroen claimed that  because he was not o f f e r e d  a PBT by the 
a r r e s t i n g  o f f i c e r  pr i or  to pl aci ng him under a r r e s t ,  the a r r e s t  was i n v a l i d  and 
the ImDlied Consent Law could not be invoked against  him. The Court disagreed 
with t h i s  contention,  and said  the fol lowing:
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"Contrary to Marten's a s s e r t i o n ,  we b e l i e v e  that  the Implied Consent 
Law does not r e q u i re  the administrat ion of  a prel imi nary screening t e s t  
where the o f f i c e r  a s c e r t a i n s  from his  own observat ions  that  the dr i ver  
i s  under the inf l uenc e  of  a lcohol .  Rather,  the prel iminary screening 
t e s t  appears to be intended to be u t i 1 ized in s i t u a t i o n s  where the 
o f f i c e r , a f t e r  obse r v i ng the d r i v e r ,  i s  unsure whether the dr i ver  is  
unaer the i nf l uenc e  of a lcohol .  See St at e  v.  Grovum, 297 Minn. 6 6 . 
(emphasis suppl ied)
In S t a t e  v.  Gerber, 206 Neb. 75,  291 N.W. 2d 403 (1980),  in regard to 

•e uia o f  a PBT t e s t ,  the court  s a i d ,  " I t  should be kept in mind that  the 
istimony with regard to the pre l iminary t e s t  was o f f er e d  not f o r  the purpose of  
: tabl ishing the charge a g ai n s t  Gerber,  but r a t he r  to e s t a b l i s h  j u s t i f i c a t i o n  f o r  
acing Gerber under a r r e s t . "  In Nebraska, i t  would appear that  the Fourth 
endment issue i s  s e t t l e d  unt i l  the U.S. Supreme Court speaks.

Several  other  s t a t e  high court  dec i s i ons  have been made which s p e c i f y  
at the major purpose of  a PBT i s  to a s s i s t  the p o l i c e  o f f i c e r  in determining 
ether probable cause e x i s t s  to warrant an a r r e s t .

In S t at e  v.  Grovum, 209 N.W. 2d 788, (Sup. Ct. of Minn., 1973) on 
ge 791,  the court  held:

"The use of  a prel iminary screening t e s t  f or  determining p o s s i bl e  
v i o l a t i o n s  of the d r i v i ng - w h i l e - un d e r - t h e - i n f lu e n c e  s t a t u t e  is 
del ineat ed  by the s t a t u t e  and i s  s o l e l y  f or  the ouroo~e of  guiding the 
o f f i c e r  as to whether an a r r e s t  should be made." (emphasis suppi iea)
In S t at e  v.  B e l l i  no, 390 A 2d 1014 (Sup. Ct . ,  Maine, J u l y  1973) the 

j r t ,  in deal ing with a p r e - a r r e s t  breath t e s t ,  s t a t e d :

"We take not i c e  that  subsect ion 10-c does not e x p r e s s l y  requi re  an 
a r r e s t  as a condit ion precedent to i t s  a p p l i c at i o n .  Rather,  i t  
s u b j ec t s  the operator  i n i t i a l 1 v to _a compulsory i n v e s t i g a t i v e  process 
to determine whether the operator has consumed a 1 c o h o i t h i s  through 
wnat may be t e rmed a p r e 1 i mi nary u n o f f i c i a l  breath t e s t  to be used only 
to e s t a o l i s h  orooable cause for  the requirement of  an o f f i c i a l  second 
chemical t e s t  or bTood or breath,  i f  the pre l iminary breath t e s t  
r e s u l t s  are p o s i t i v e . "  (emphasis supplied)
The s t a t e  courts  have c o n s i s t e n t l y  i nt er pr et ed  the PBT laws as 

:hority for  f i e l d  o f f i c e r s  to conduct prel iminary i n v e s t i g a t i o n s  to determine 
:ther the motor i s ts  are in v i o l a t i o n  of  the s t a t e ' s  dr i nki ng- dr i v i ng laws.

.No d i r e c t  chal l enge  on c o n s t i t u t i o n a l  grounds has been made in New York 
.inst the use of  PBT's as yet .  Some New York lower court  deci s ions  have 
mined these i s s u e s .

In Ppgo 1 e v . Qelanej/, 83 Misc. 2d 576, 373 N.Y.S. 2d ^77 (Serfamber 
5),  in revarr ing a 73?", t hi s  lower court  r u l e s ,  on page -130:
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"In the breath t e s t  s i t u a t i o n ,  the only reason f or  asking the motorist  
to take _a breath t e s t  i s  to a s s i s t  the o f f i c e r  j_n making a 
determinatTon as to whether he _is_ ooi rig to pi ace the defendant under ’• 
a r r e s t , and consequently the soTe and only function i s  to incriminate^ 
the  m o t o r i s t . "  (emphasis suppl ied)

In another lower court  New York c a s e ,  the court  s p e c i f i c a l l y  applied 
the Terry doct r i ne  to a PBT. I t  s t a t e d :  ;

"However, i f  the p o l i c e  o f f i c e r  has no probable cause to make the-' 
a r r e s t  for  dr i v i ng while i n t o x i c a t e d ,  he may ' i n  a p p r o p r i a t e ’ 
c i rcumstances  and in an appropriate  manner approach a person f o r ;. 
purposes of  i n v e s t i g a t i n g  p o s s i b l e  criminal  behavior even though there 
i s  no probable cause to make an a r r e s t , '  Terry v. Ohio, supra.  " T h e r e , : 
however, has to be " reasonabl e  s us pi c i on . "  .

"On the other  hand, whi l e  i n v e s t i g a t i n g  an ac c i dent ,  the p o l i c e  o f f i c e r '  
may obtain 'probable c a u s e , '  or at  l e a s t  the ' ne ces sary  sus pi c i on'  to- 
bring the f a c t  s i t u a t i o n  within the purview of  Terry v.  Ohio, supra.  i 
In t ha t  event ,  the search and s e i z u r e  of  the breatli  wou 1 d nor be an 
i l l e g a l  search and s e i z u r e , "  i
"This court  b e l i e v e s  t h at  a demand f o r  a breath screening t e s t  under 
appropriate  c i rcumstances ,  bears the same r e l a t i o n s h i p  to a f u l l  s c a l e  
chemical t e s t  as a pat  down, to determine i f  a suspect  has a weapon, 
under the circumstances authorized by Terry v. Ohio, supra,  bears to a 
f u l l  s c a l e  body s ear c h. "

Another aspect  to be considered is  t h a t ,  with the exception of  the 
S t at e  of  Nebraska whose penal ty  for  r e f u s a l  t r e a t s  the -.offense as a
"misdemeanor," the p e n a l t i e s  f o r  r e f u s a l  of  a PBT are g e n e r a l l y  a d m i ni s t r a t i v e  in' 
nature.  Therefore,  the c o n s t i t u t i o n a l  requirements in these i nst anc es  may be
somewhat l e s s  s tr i nge n t  than in criminal  pros ecut i ons .  In 
Camera v.  Municipal Court, J87 U.S. 523, 18 L. EA. 2d 930, 37 S. Ct. 1727, 
the court  s t a t e d :

" . . . t h i s  i s  not to suggest  t ha t  a heal th o f f i c i a l  need show the same 
kind of  proof  to a ma g i s t r a t e  to obtain a warrant as one must who wculd 
search for  the f r u i t s  or i n s t r u me n t a l i t i e s  of crime.  Where 
c ons i de r a t i on s  of  heal th and s a f e t y  are involved,  the f a c t s  that  would 
j u s t i f y  an inference of 'probable cause'  to make an i nspect i on are 
c l e a r l y  d i f f e r e n t  from those that  would j u s t i f y  such an inf erenc e  where 
a criminal  i n v e s t i g a t i o n  has been undertaken."
"The t e s t  of  'orobab’ e cause'  required by the Fourth Amendment can take
into account the nature of  the search that  i s  being sought."
"The warrant procedure i s  designed to guarantee that  a dec i s i on to 
search p r i va t e  property i s  j j s t i f i e d  by a reasonaDle governmental 
i n t e r e s t .  3ut reasonableness  i s  s t i l l  the ul t imate standard.  I f  a 
v a l i d  publ ic  i n t e r e s t  j u s t i f i e s  the intrusion contemplated,  then there 
is  probable cause to issue a s u i t a b l y  r e s t r i c t e d  search

2-4



warrant . . .  Such an approach nei t her  endangers time-honored doctr ines  
a p p l i c a b l e  to criminal  i n v e s t i g a t i o n s ,  nor makes a n u l l i t y  of the
probable cause requirement in t h i s  area.  I t  merely gives  f u l l
r ecogni t ion to the compelling publ ic and p r i v a t e  i n t e r e s t s  here at 
s take ,  and in so doing, best  f u l f i l l s  the h i s t o r i c  purpose behind the 
c o n s t i t u t i o n a l  r i g h t  to be f r e e  from unreasonable government invasions 
of  p r iv ac y . "

The United S t a t e s  Supreme Court has,  in many i ns t an c es ,  u t i l i z e d  the
balancing concent,  which i s  a separate  element of  the Terry doctr ine in other
situations where the publ ic  i n t e r e s t s  out-weighed the importance of  prot ec t i ng  
the individual  from minimal search-t ype  i ns t r u s i o n s .  In Davis v. M i s s i s s i p p i , 
394 U.S. 721 L-Ed. 2d 576,  89 S. Ct. 1394, the court  held t h a t :

"Detention f o r  f i n g e r p r i n t i n g  may c o n s t i t u t e  a much l ess  ser i ous
•intrusion upon personal  s e c u r i t y  than other types of  p o l i c e  searches  

and d et ent ions .  Fingerpr i nt i ng involves  none of  the probing into an 
i n d i v i d u a l ' s  p r i v a t e  l i f e  and thoughts that  marks an interrogat ion or 
searc h. "

In Pennsylvania v.  Mimms, 4321 U.S. 106, 54 L. Ed. 2d 331,  98 S.
It. 330, in a p o i i c e - s t o p  c a s e ,  the court  s t a t e d :

"Reasonableness,  of  course,  depends on a balance between the public 
i n t e r e s t  and the i n d i v i d u a l ' s  r i g h t  to personal  s e c u r i t y  f r e e  from 

' a r b i t r a r y  i n t e r f e r e n c e  by law o f f i c e r s . "
"Against  t h i s  important i n t e r e s t ,  we are asked to weigh the intrusion 
into the d r i v e r ' s  personal l i b e r t y  occasioned not by the i n i t i a l  stop
of  the v e h i c l e ,  which was admittedly j u s t i f i e d ,  but by the owner to get
out of the c ar .  We think t i ' i s  addi t ional  intrusion can only be 
descr i bed as de minimus."
In a very  rec ent  c a se ,  U.S. v. Mendenhall, 64 L. Ed. 2d 497, the 

ourt held t hat :
"Terry v.  Ohio . . .  e s t a b l i s h e s  that  a reasonable i n v e s t i g a t i v e  stop 
does not offend the Fourth Amendment. The reasonableness  of a stop 
turns on the f a c t s  and circumstances of  each case .  In p a r t i c u l a r ,  the 
Court has emphas-ized ( i )  the publ ic  i n t e r e s t  served by the s e i z u r e ,  
( i i )  the nature and scope of  the intrusi on,  and ( i i i )  the o b j e c t i v e  
f a c t s  upon which the law enforcement o f f i c e r  r e l i e d ,  in l i g h t  of his 
knowledge and e x p e r t i s e . "
Applying the same balancing t e s t  to the use of  PBTs, the government's 

aed for  the stoo and search (to remove a o o t e n t i a l l y  dangerous drunk d r i v e r ,  
rmed in a sense with a motor vehic l e)  balanced against  the i nt r us i vene ss  of  the 
iarch (short  del ay of  a "reasonably suspicious"  motorist  and having him blow 
nto a ooc ket -s i zed  device)  may well  r e s u l t  in the search being held to be 
iasonable and thus c o n s t i t u t i o n a l ,  when t h i s  i ssue  does reach the high court .
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S t a t u t e s  authorizing the use of  PBTs u s u a l l y  deal with t h i s  i ssue  by 
p r e s c r i b i n g  the grounds upon which an o f f i c e r  must base his  r eq u e s t .  Although 
two s t a t e s  requi re  probable cause (which c o n s t i t u t i o n a l l y  would be s u f f i c i e n t  to 
make an a r r e s t ) ,  most request  something l e s s  s t r i n g e n t ,  but probably s tr i nge n t  
enough to meet the Terry t e s t .  Recent l y  the court  has s e t t l e d  c e r t a i n  implied 
consent disputes  in Mackev v.  Montrym 99 S. Ct. 2612 (1979) ,  and in doing so 
used an a n a l y s i s  t h a t  seems f a v o r a b l e  to the v a l i d i t y  of  PBT laws.  Thus, while 
the c o n s t i t u t i o n a l i t y  of  PBT laws remains u n s e t t l e d ,  the case  f o r  v a l i d i t y  seems, 
to be strengthened by recent  d e c i s i o n s .

Another Supreme Court c a s e ,  Delaware v.  Prouse, 440 U.S. 648 (1979)
and a rec ent  Tenth Ci rc ui t  Court of  Appeal s - dec i s i on in U.S. v.  Pr i c har d , i ssued 
April  1, 1981,  are a l so  h e l p f u l . .  In Prichard the court  held t ha t  a roadblock on 
an i n t e r s t a t e  highway with which p o l i c e  attempted,  a l b e i t  u n s u c c e s s f u l l y ,  to 
check the l i c e n s e  and r e g i s t r a t i o n  of  every mot or i s t  t ha t  passed by did not run 
afoul  of Delaware v. Prouse. The p o l i c e  began the roadblock by stopDing every 
c a r ,  but as soon as 10  cars  were backed up, the o f f i c e r  would wave a l l  of  them 
through. Once the area was c l e a r ,  the o f f i c e r  would r e i n s t a t e  the roadblock anal 
begin t h i s  process  again.  The p o l i c e  l a t e r  "candi dly  conceded" that  they had 
planned "to enforce the law" i f  they observed evidence of  other  crimes while 
checking l i c e n s e s  and r e g i s t r a t i o n .  During the stop o f  the v e h i c l e  at  i s s ue  in 
t h i s  c a s e ,  the o f f i c e r  di scovered and s e i zed  a l arge  q ua n t i t y  of cocaine.

In Prouse the Supreme Court held that  random, t o t a l l y  d i s c r e t i o n a r y  
l i c e n s e  checks v i o l a t e d  the Fourth Amendment, but at the same time i nd i c a t e d  that  
a roadblock of  " a l l  incoming t r a f f i c "  might withstand c o n s t i t u t i o n a l  s cr u t i n y.  
Prichard does not involve  tht  "100% roadblock" r e f e r r e d  to in Prouse, the court 
says ,  but i t  was no l e s s  reasonable.  The p o l i c e  attempted to stop a l l  t r a f f i c  
" i n s o f a r  as was humanly p o s s i b l e , "  and t h e i r  de c i s i on to l e t  cars  pass through : 
when the t r a f f i c  backed up was "reasonabl e  and . . . - n o n - v i o l a t i v e  of  the r u l e  of 
Prouse."

The Prouse-Prichard roadblock s cenar io could be used to stop motor 
v e h i c l e s  in a no n- di sc r e t i ona r y  manner, and the observat i ons  made by the p o l i c e  
o f f i c e r  while  c o l l e c t i n g  information about l i c e n s e  and r e g i s t r a t i o n  could provide 
the a r t i c u l a b l e  and reasonable suspi ci on t ha t  a DWI-related v i o l a t i o n  e x i s t s ,  
which would then support an involuntary  a pp l i c a t i on  of  a non-passive PBT. Th i s '
s or t  of  "boot -s trappi ng"  would apparent l y  be pe r mi ss i bl e  under Prichard s i nc e  the*
p o l i ce  candidl y  admitted that  they planned to charge on anv law v i o l a t i o n s  that
appeared during the process  of  the a d mi ni s t r at iv e  type r e g i s t r a t i o n  i ns p e c t i o n .

In a rec ent  New J e r s e y  Supreme Court c a s e ,  S t a t e  v.  Coccamo, N.J.  Sup. : 
Ct . ,  Morris County, 9/26/80,  in approving a roadblock p r a c t i c e  to deter  drum.'  
d r i v e r s ,  the court  c i t e d  the Prouse c a se ,  and s t a t e d :

"After  balancing the S t a t e ' s  strong i n t e r e s t  in pr o t ec t i ng  the publ ic  
from the s u b s t a n t i a l  r i s k  posed by drunk d r i v e r s ,  with the minor 
inconvenience which may be caused to every f i f t h  mot or i s t  and the 
f l e e t i n g ,  minimal intrusion uoon his  pr i v ac y ,  the S t a t e ' s  act ion must 
be considered as a reasonable infringement uoon the m o t o r i s t ' s  
expectat ion o f  pr i vacy.  Nor did the stoo become o v e r l y  i n t r u s i v e  when
the defendant was asked to produce his  l i c e n s e  and r e g i s t r a t i o n .  When
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the i n i t i a l  detent ion i s  l awful ,  as i t  was here,  the p o l i ce  may requi re  
the d r i v e r  to produce his  dr iving c r e d e n t i a l s . "
I f  a PBT i s  to be administered with the m o t o r i s t ' s  consent,  such 

:onsent must be inforned and voluntary.  There are occasions  on which t h i s  may be 
d i f f i c ul t  to prove ir. c ourt .  Some s t a t e s  have attempted to remedy t h i s  s i t u a t i o n  
rfith a s t a t u t e  s t a t i n g  t h a t  as a condit ion to the p r i v i l e g e  of  driving on the 
state's  highways, the motorist  is  deemed to have given his  consent to such 
tasting. Usual ly such a s t a t u t e  involves  a formal " e v i de nt i ar y"  t e s t  r a t he r  than 
a prel iminary screening t e s t ,  but o c c a s i o n a l l y  pre l iminary t e s t s  are a l s o  
included. Some PBT s t a t u t e s  requi re  that  an o f f i c e r  n o t i f y  the motorist  of  his  
right to r e f u s e  the t e s t  and the consequences of  such r e f u s a l .  Other s t a t e s  
-equire t ha t  the mot or i s t  be advised that  there  i s  no adverse consequence of  such 
-afusal ,  while many s t a t e s  wi l l  requi re  l i c e n s e  suspension.  This i s  u su al l y  
connected with the implied consent s t a t u t e .

Other s t a t u t o r y  provis ions  r e l a t e  to the a d m i s s i b i l i t y  of the evidence 
in court.  I f  the search i s  v a l i d  ( a f t e r  a legal  a r r e s t ) ,  the re  should be no 
croblem, c o n s t i t u t i o n a l l y  speaking,  with al lowing PBT t e s t  r e s u l t s  into evidence.  
Since the "search" i ssue a s s oc i at e d  with the PBT s i t u a t i o n  i s  u n s et t l e d ,  many
states have opted f o r  the s a f e  route by s t a t i n g  that  such t e s t  r e s u l t s  are
•inadmissible as • evidence,  but o r l y  serve to i n d i c at e  to the  o f f i c e r  whether 
additional t e s t i n g  i s  required ( i . e . ,  a f t e r  a r r e s t ). I t  i s  presumed that  should 
there be an i s sue  of  whether the a r r e s t  i t seTr  was v a l i d ,  the t e s t  r e s u l t s  would
:e admissible for  the purpose of  e s t a b l i s h i n g  probable cause.  Most s t a t u t e s  are
silent on t h i s ,  however.

Likewise,  most s t a t u t e s  are- s i l e n t  on the i ssue  of  a d m i s s i b i l i t y  of  
-efusal to take the pre l i minary breath t e s t .  This i ssue r a i s e s  a p o s s i b l e  
oroblem with the F i f t h  Amendment r i g ht  agai nst  s e l f - i n c r i m i n a t i o n .  I t  would be 
constitut ional  to al low such r e f u s a l  to be admissible  f o r  the purposes o f  l i c e n s e  
•’evocation under an implied consent s t a t u t e  (a non-crimi lal procedure),  but i t  i s  
auestionable as evidence t ha t  the d r i ver  knew he was g u i l t y  of  the crime and thus 
did not submit to the t e s t .  Some s t a t e s  do permit into evidence the f a c t  of  
refusal to take the more formal implied consent t e s t ,  and the inference to be
drawn from t h i s  r e f u s a l  i s  that  the d r i v er  knew he was g u i l t y .  In Gerber, i n f r a ,
the court  held t ha t  the recei pt  of  the PBT in evidence was not p r e j u d i c i a l  error  
and not grounds for  r e v e r s a l .
33T Test Devices

For those readers  who are not f a m i l i a r  with the equipment used to
administer p r e - a r r e s t  (or prel iminary) breath t e s t s ,  the fol lowing short
As c r ip t i on s  are provided for  the two most commonly used PBT d evi c es :

• The "baggy" t e s t  i s  comoosed of a tube containing a yel low chemical ,  
potassium dichromate,  in s u l f u r i c  ac i d,  on s i l i c a  gel c r y s t a l s  and a 
l imit ing bag. The s ubj ec t  blows through Che tube unt i l  the bag on the 
other end is f i l l e d .  The yel low color  turns to green at the entrance 
end, and the length of  the green change is a rough indic at or  of  the 
BAC. I t  is used wi ae l y  in Europe and in some ol ac es  in this  country.  
I t  is  d i s pos abl e ,  and is  used one time only.  The length of  the green
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can be s e t  f o r  any-BAC des i r ed  as a standard.  There i s  u s u a l l y  nothing 
to be sent  to a l abor a t or y  f o r  a n a l y s i s .

o E l e c t r o n i c  poc k e t - s i ze d  por t abl e  d e v i c e s :  These hand-held devi c es  use .
e i t h e r  a fuel  c e l l  or an i n f r a - r e d  sensor ,  and do not re ou i re  wet 
chemicals .  They give readouts  e i t h e r  as p a s s - f a i l  or in d i g i t a l  BACs. 
Examples are the A1co-Sensor II and ALERT J3AD. '  ;

ii
o E v i de nt i a r y  instruments in mobile u n i t s :  These can be used e i t h e r  as

PBT devi ces  or as e v i d e n t i a r y  t e s t  u n i t s .  These units  are l arge  in : 
s i z e .  The t e s t  procedure takes  at  l e a s t  15 minutes,  and r eq u i re s  the 
sus pect  to leave  his  v e h i c l e .  Examples include the Breat hal yz er  and 
the P.E. Intoximeter.

Each o f  the above devi ces  are described as " a ct i v e "  as opposed to 
p a s s i ve  systems in t ha t  the s u b j e c t  being t e s t e d  must cooperate by blowing into 
the device .  A p a s s i v e  system (not a v a i l a b l e )  would d e t e c t  alcohol  in the ambient 
a i r  in the v i c i n i t y  of  s u b j e c t ' s  mouth, and would not r equ i re  the a c t i v e  
cooperation of  the s u b j e c t .

These devi c es  are a lso  c a t e g o r i z e d  as screening d e v i c e s ,  e v i d e n t i a r y  
d e v i c e s ,  or remote c o l l e c t i o n  d e v i ce s .  Remote c o l l e c t i o n  devices  are intended to 
c o l l e c t . w h o l e  breath specimens or the alcohol  from a f i x ed volume of  breath f o r  
l a t e r  a n a l y s i s .  The^'r c h i e f  purpose i s  to provide a specimen to confirm an 
e v i d e n t i a r y  t e s t .  Colorado r eq u i re s  t h i s ,  as do some p a r t s  of Arizona.  They 
form no part  of  pre l i mi nary  breath t e s t i n g .  Examples are the Intoximeter indium 
encapsul at ing u n i t s ,  the Lucky s i l i c a  gel  tubes ,  and the Br eathal yzer  calcium 
s u l f a t e  tubes.  All  these  methods requi re  a s pe c i a l  breath c o l l e c t i o n  devi ce .  
They are a n c i l l a r y  to e v i d e n t i a l  t e s t i n g .

Several  of  the newest PBT devices  that  have undergone e x t e n s i v e  t e s t i n g  
by the National  Highway T r a f f i c  S a f e t y  Administrat ion have demonstrated the ;
degree of  accuracy and r e l i a b i l i t y  t h at  is  p r e se nt l y  requi red of  instruments in a .
f o r e n s i c  l a b o r at or y,  used to produce BACs f o r  e v i d e n t i a r y  purposes.  In the event 
t h a t  f uture  t r i a l  court s  demand t ha t  an e v i d e n t i a l  breath t e s t  be taken within 20 
minutes of  the DWI a r r e s t ,  as i s  now being suggested by some defense a t t or ne y s^ ,  !
the new generat ion of  PBT devi ces  may suddenly enjoy a much wider market than at  '
present .  In s t a t u s  with a PBT law, the o f f i c e r  at the scene can use the f i r s t  
t e s t  to make a de c i s i on  to a r r e s t ,  and f o l low t h i s  up with a second, o o s t - a r r e s t  i
breath t e s t ,  under the implied consent s t a t u t e ,  which should be admiss i ble  at  1
t r i a l .

i

Current ly,  fourteen s t a t e s  have s t a t u t e s  which p r o v i d e - f o r  n r e - a r r e s t  
breath t e s t i n g .  These s t a t e s  are l i s t e d ,  and the c h a r ac t e r  of  t h e i r  s t a t u t e s  
summarized in Table 2- 1 .  The s e c t i on s  which f ol low di scuss  the s ta t u s  of  PBT 
laws in each of  these s t a t e s ,  and the operat ional  aspects  of the law in the

■*bee Time Magazine, Vol. 113 No. 5, Dage 64, 3 August 1931.
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s t a t e s  in which i ntervi ews  of  p o l i c e ,  pr osec ut or s ,  defense a t t or n e y s ,  and judges t 
were conducted. • ii
2.1 FLORIDA i

I

2 . 1 . 1  S t a t u t o r y  Provisions

Sec.  322.251.  Suspension o f  l i c e n s e ;  chemical t e s t  for  i n t o x i c a t i o n .  :
1 . ( b ) 1 . Notwithstanding the provi s ions  of t h i s  s e c t i o n ,  a law 

enforcement o f f i c e r ,  who has reason to b e l i e v e  that  a person' s  a b i l i t y ,  
to operate a motor v e h i c l e  i s  impaired by alcohol  and t h at  the person 
has been operat ing a motor v e h i c l e  during the period of  such impaiw * .
may, with the person' s  consent,  g i v e ,  or the person may demand, a 
p r e a r r e s t  breath t e s t  f o r  the purpose of  determining i f  sa i d  person is : 
in v i o l a t i o n  of  Sec.  3 16. 028(1) ,  but the taking of  such Drearrest  ' 
breath t e s t  sha l l  not be deemed a compliance with the provis ions  of 
paragraph ( a) .  The r e s u l t s  of  any t e s t  administered under t h i s  s ec t i on 
s hal l  not be admiss ible  intG eviuence in any c i v i l  or criminal  1 
proceeding.  An a n a l y s i s  of  a person' s  breath in order to be considered 
v a l i d  under the pr ov i s i on s  o f  t h i s  s e c t i o n ,  must have been performed 
according to methods approved by the Division of  Health o f  the 
Department of  Health and R e h a b i l i t a t i v e  S e r v i c e s .  For t h i s  purpose, 
the Division of  Health i s  authorized to approve s a t i s f a c t o r y  techniques 
or methods.

2. Pr ior  to administer ing any p r e a r r e s t  breath t e s t ,  a law 
enforcament o f f i c e r  s ha l l  advi se  the motor v eh i c l e  operator  that  he has 
the r i g h t  to r e f u s e  to take such t e s t ,  and, pr i or  to administer ing such 
t e s t ,  a law enforcement o f f i c e r  s ha l l  obtain the wr i t t e n  consent o f  the 
motor v e h i c l e  operator .

2 . 1 . 2  Case Law
The p r e - a r r e s t  t e s t  i s  to be used when the o f f i c e r  does not have 

probable cause but does have a reasonable  b e l i e f  that  the indivi dual  was dr i vi ng '  
under the inf luence of  a l c o h o l i c  beverages .  Op. Atty.  Gen., 075-46,  Feb. 20, '  
1975.

Wh.ile the above opinion seems to a s s e r t  a s ub s ta n t i v e  d i s t i n c t i o n  
between "probable cause" and "reasonaol e  b e l i e f , "  these terms are most f r e a u e n t l y  
used on an interchangeable  b a s i s .  I t  seems c l e a r  that  the Attorney General 
endorses a l e s s e r  standard than probable causa,  and the authors here b e l i e v e  i t  
means simply a reasonable  and a r t i c u l a b l e  suspi ci on.

I
I t  i s  unnecessary under Federal  or F l o r i d a  c o n s t i t ut i o n s  or s t a t u t e s  to 

place d r i ve r  under a r r e s t  pr i or  to administer ing a blood t e s t  to determine i f  he 
i s  i nt o x i c a t e d .  St at e  v. M i t c h e l l , 245 So. 76 2d (1971) .  The court  based i t s  
decis ion on Schmerber v. C a l i f o r n i a , 334 U.S. 757 (1965) s t a t i n g  that  the
re l ev a n t  act  was not a r r e s t  of the s u b j e c t ,  but whether there  was a c ’ ear 
indicat ion of  re l evance and l i k e l y  success  of  a t e s t  of  the s u b j e c t ' s  blood for 
a l c o h o l .
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2.2.1 St at u t o r y  Provisions

Sec.  9 - 4 - 4 . 5 - 3  (47-2003e).  OpDortunity to submit to chemical t e s t
p r i or  to a r r e s t .  — (a) Any law enforcement o f f i c e r  authorized to
enforce the laws of  t h i s  s t a t e  re g ul a t ing  the use and operat ion of
v e h i c l e s  on publ ic  highways who has probable cause to b e l i e v e  that  any 
person has committed the o f f ense  of  operat ing a v e h i c l e  while
i n t o x i c a t e d ,  under IC 9 - 4 - 1 - 5 4 ,  though not in his presence or view, 
shal l  not place such oerson under a r r e s t  for  such o f f e n s e  unt i l  he has 
f i r s t  o f f e r e d  t c  such person the opportunity to submit to a chemical 
t e s t ;  however, i t  i s  not necessary  to o f f e r  such an opportunity to a 
person who i s  unconscious.  Any such person who agrees to submit to 
such chemical t e s t  shal l  not be a r r e s t e d ,  but shal l  accompany the 
o f f i c e r  to the neares t  a v a i l a b l e  chemical t e s t  device f o r  the purpose 
of  taking such t e s t  as a condit ion of  the dr iving p r i v i l e g e :

(1) I f  such chemical t e s t  r e s u l t s  in orima f a c i e  evidence t ha t
such person i s  not i n t o x i c a t e d ,  he shal l  not be ar r es t ed  and charged 
with such o f f e n s e  and he s ha l l  be r e l e a s e d  immediately.

(2) I f  such chemical t e s t  r e s u l t s  in r e l e v an t  evidence,  couDled 
with other evidence,  that  such person is i n t o xi cat e d ,  he may be 
a r r e s t e d  and charged with such of f ense .

(3) I f  such chemical t e s t  r e s u l t s  in orima f a c i e  evidence that
such person is  i n t o x i c a t e d ,  he sha l l  be a r r es te d  and charged with such 
o f f en s e .

(b) (Redesignated as subdi vis ion (a)(2) by 1973 amendment.)
(c) (Redesignated as subdivi s i on (a)(3)  by 1973 amendment.)
(d) I f  any person shal l  r e f u s e  to submit to such chemical t e s t ,

pursuant to t h i s  chapter,  he may be ar r es t ed  and charged with such
offense, ,  arid his current  driving icense shal l  be de l iv e r e d  to the 
judge o f  the court  in which such charge i s  f i l e d ,  along with a 
c e r t i f i c a t i o n  o f  " r e f u sa l  tc submit," to motor v e h i c l e s .
See a l so  Sec. 9 - 4 - 4 . 5 - 3  f o r  d e f i n i t i o n  of "chemical t e s t . "
This s t a t u t e  is  not r e s t r i c t e d  to a breath t e s t ,  but authorizes  a 

a r e - a r r e s t  t e s t  of  breath,  blood, urine,  or other bodi ly substance for  the 
presence of  alcohol .

See Section 5.3 for in-depth study of this state's PBT laws.

2.2 INDIANA
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2. 2. 2 Casa Law i

The s t a t a  must e s t a b l i s h  a foundation before  3 r e a t h a l y z e r  r e s u l t s  are 
a dmi ss i bl e  into evidence.  Xlebs v. S t a t e , 305 N.E. 2d 781 (1974).

The Indiana Court of  Appeals,  F i r s t  D i s t r i c t ,  would not construe the 
language " ne a r es t  a v a i l a b l e  t e s t  device" so narrowly as to r equ i r e  a law 
enforcement o f f i c e r  to forego an ac cur at e  and approved chemical t e s t  (blood t e s t  
at  hospi t a l  with a n a l y s i s  at  S t a t e  P ol i c e  Laboratory) f o r  another,  which would
have required moving the s u b j e c t  el sewhere or t r a ns por t i ng  the device to him. 
The court  a lso held that  exi gent  circumstances  ( d i s s i p a t i o n  of  alcohol  frcm 
blood) al low f o r  a sample to be taken without a warrant ,  consent or a r r e s t .  
Clark v. St at e ,  372 N.E. 2d 185 (1978).

In Dunham v. S t a t e , 375 N.E. 2d 245 ( 1978) ,  the court  held t h at  a 
c e r t i f i c a t e  of  "breach t e s t  r e f u s e d , "  i s  admissible  in l i c e n s e  revocat i on 
proceedings.
2 . 2 . 3  Problems with S t a t u t o r y  I n t e r p r e t a t i o n

The f i r s t  sentence of  the s t a t u t e  appears to l i m i t  p r e - a r r e s t  t e s t i n g  
to those s i t u a t i o n s  where the o f f e n s e  of  dr iv i ng while i n t o x i ca t e d  occurred 
out s i de  the o f f i c e r ' s  presence or view. This wording is  at var iance with 
previous vers i ons  o* the provi s i on.

Also,  i t  i s ’not c l e a r  from the s t a t u t e  t ha t  the purpose of  d e l i v e r i n g  
the d r i v e r ' s  l i c e n s e  to the c ourt ,  along with a c e r t i f i c a t e  of  r e f u s a l  to take a 
chemical t e s t ,  i s  to e f f e c t i v e l y  withdraw the dr i vi n g  p r i v i l e g e ,  even before the 
court  has acted to suspend the l i c e n s e .  F a i l u r e  to d e l i v e r  the defendant ' s  
l i c e n s e  to the c our t ,  with the c e r t i f i c a t i o n ,  does not preclude .-the court  from 
suspending the l i c e n s e .  Bowlin v.  S t a t e , 330 N.E. 2d 353 (1975) .
2 . 2 . 4  Problems with S t a t u t o r y  Appl icat ion

The Indiana s t a t u t e ,  when viewed as another l ay e r  of  pr o t ec t i on  of  the 
c i v i l  r i g h t s  of the motor i s t ,  works very w e l l .  Viewed as a device  for  
s i mp l i fy i ng  the problem of  e s t a b l i s h i n g  probable cause,  i t  involves  some 
problems. Since the s t a t u t e  r e q u i r es  probable cause before  a p r e - a r r e s t  t e s t  is  
given,  the s t a t u t e  imposes an addi t i onal  requirement with which the p o l i c e  must 
comply (in c e r t a i n  circumstances)  before* p l ac i ng  a person under a r r e s t .  Such 
addi t ional  requirement i s  not neces sary  tc  meet c o n s t i t u t i o n a l  s tandards.

I t  i s  reported that  the s t a t e  p ol i ce  are using PBTs to a l i mi ted 
e x t e n t .  There has been no obj e c t i on  in court  to the use of  PBTs in the f i e l d  to 
date .  The p o l i c e  support the p r e - a r r e s t  t e s t s  and f e e l  that  they save time and 
are e s p e c i a l l y  useful  in s e par at i ng  out marginal  c a s e s ,  which orobably would not 
be prosecuted even i f  an a r r e s t  were made.



2.3 MAINE

2.3.1 St at u t o r y  Provisions
Chapter 29 Sec.  1 31 2. 11C. Every person operating a motor ve h i c l e  
which has been involved in an accident  or which is  operated in 
v i o l a t i o n  of  any of  the provis ions  of  t h i s  T i t l e  s hal l  at the request
of  a p o l i c e  o f f i c e r ,  submit to a breath t e s t  to be administered by the
p o l i c e  o f f i c e r .  I f  the t e s t  i n d i c a t e s  that  the operator  has consumed 
a l c ohol ,  the p o l i c e  o f f i c e r  may requi re  the operator  to submit to a 
chemical t e s t  in the manner s e t  f or t h  in t h i s  sec t i on .

2.3.2 Case Law
In S t a t e  v.  B e l l i n o , 390 A.2d 1014 (1973),  the Supreme J u d i c i a l  Court 

of Maine c l a r i f i e d  an ambiguity in Sect ion 29-1312,  Subsection 10-C (now the 
current 11C) by s t a t i n g  that  s ince the s t a t u t e  does not e x p r e s s l y  r eq ui r e  an 
arrest as a condition precedent to the administrat ion of  a prel iminary breath
test ,  no a r r e s t  i s  required;  and that  the purpose of  the t e s t  i s  to e s t a b l i s h
orobable cause f o r  requi r ing  an o f f i c i a l  second chemical t e s t ,  blood or breath,  
if  the prel iminary breath t e s t  r e s u l t s  are p o s i t i v e .
2.3.3 Problems with S t a t u t o r y  I n t e r p r e t a t i o n

The s t a t u t e  does not s o e c i f i c a l l y  s t a t e  t h a t  the t e s t  i s  to be given 
prior to a r r e s t .  This i s  apparently c l a r i f i e d  by the Bel 1 ino c a s e ,  supra, 
although a pre l i minary breath t e s t  was not an i ssue  in that  case.

The s t a t u t e  is s i l e n t  on the i ssues  of consequences f or  r e f u s a l ,
a d mi ss i b i l i t y  of  PBT r e s u l t s ,  and a d m i s s i b i l i t y  of  the f a c t  of refusal  to taka 
the t e s t .
2.3.4 Problems with S t a t u t o r y  Appl icat ion

No problems were noted.
2.4 MINNESOTA
2.4.1 Statutory Provisions

Sec.  169.121,  Subd 5. When a peace o f f i c e r  has reason to b e l i e v e  f r c -
the manner in which a person i s  dr i v i ng,  operat ing,  or c o n t r o l l i ng
motor v e h i c l e  or has v i o l a t e d  subdi vis ion 1 , he may require  the d r i v e r  
to provide a sample of  his breath for  a prel iminary screening t e s t  
using a device approved by the commissioner of  publ ic  s a f e t y  for  t h i s  
purpose. The r e s u l t s  of t h i s  prel iminary screening t e s t  shal l  be used 
f o r  the purpose of deciding whether an a r r e s t  should be made and 
whether to r eq ui r e  the chemical t e s t s  authorized in sect i on 169.123,  
but shal l  not be used in any court act ion except to prove t ha t  a 
chemical t e s t  was orooerl y required of a person pursuant to s ect i on
169.123,  subdi vis ion 2. Following the screening t e s t ,  addi t ional  t e s t s



may be required o f  the d r i v e r  pursuant to the provi s i ons  of  s ect i on
169.123.

The d r i v e r  of  a motor v e h i c l e  who r e f u s es  to f urni sh  a sample of  his 
breath i s  s u b j e c t  to the provi s i ons  of s e c t i on  169.123 unless  in 
compliance with 169. 123,  he submits to a blood,  breath or urine t e s t  to 
determine the presence of  alcohol  or a c on t r o l l ed  substance.
See a l s o  169.123 subd 2; PBT t e s t  r e f u s a l  i s  grounds for  r e o u i r i n a  a 
chemical  t e s t .

2 . 4 . 2  Case Law

In S t a t e  v.  Grovum, 209 N.W. 2d 788 (1973),  the Supreme Court of
Minnesota held t h a t  r e f u s a l  to take pre l i minary screening t e s t  for  drugs or 
a l c o h o l i c  beverages could not be grounds f o r  revocat ion of  l i c e n s e ,  but that  
r e f u s a l  to take the  chemical t e s t  provided by the implied consent s t a t u t e  would 
be grounds- for  a l i c e n s e  suspension,  and that  such chemical t e s t  could be 
requested p r i o r  to an actual  a r r e s t  i f  the p o l i c e  a l ready had probable cause.

See Sect ion 5.2 f o r  in-depth study of  t h i s  s t a t e ' s  PBT laws.
2.5 MISSISSIPPI
2 . 5 . 1  S t a t u t o r y  Provis ions

Sec.  6 3 - 1 1 - 5 .  Implied consent to chemical t e s t ;  warnings;  pre l i mi nary  • 
t e s t .
* * *

The commissioner of  publ ic  s a f e t y  and the s t a t e  board of  heal th are 
authorized to adopt procedures,  r u l e s ,  and re g ul a t i on s  to al low the 
a r r e s t i n g  o f f i c e r  to give  a pre l i minary,  u n o f f i c i a l  "on- the- spot"  t e s t  
to e s t a b l i s h  whether or not the breath of  the d r i ve r  i s  f r e e  from any 
a l c o h o l i c  content before the o f f i c i a l  chemical a n a l y s i s  t e s t  o f  his 
breath i s  made. However, the f a i l u r e  to give the pre l iminary  t e s t  
s ha l l  in no way a f f e c t  prosecution under t h i s  chapter .

2 . 5 . 2  Case Law
None. Law i s  not used.

2 . 5 . 3  Problems with S t a t u t o r y  I n t e r p r e t a t i o n  '
I t  i s  unclear whether t h i s  s t a t u t e  was intended to provide f o r  the 

" u n o f f i c i a l  ' o n - t h e - s p o t ' "  breath t e s t  to be given pr i or  to a r r e s t .  The term 
" a r r e s t i n g  o f f i c e r "  is  used,  implying t h a t  an a r r e s t  must f i r s t  be made. This 
t e s t  i s  planned to be used in i nst anc es  where the d r i v e r  i s  a g r e a t  a i s t a n c e  from 
a 3 r e a t h a l y z e r ,  and t hi s  would l e t  the o f f i c e r  know whether i t  would be 
worthwhile to take the d r i v e r  to the Breat hal yz er  s i t e  or not.



2.5.4 Problem with Statutory Application

This s t a t u t e  has not been used to date because no procedures,  r ul e s  or 
regulat ions  have been adopted by the commissioner of  publ ic  s a f e t y  or the s t a t e  
board of  heal th al lowing f o r  such t e s t i n g .
2.5 NEBRASKA
2.6.1 S t a t u t o r y  Provisions

Sec.  3 9 . 6 5 9 . OS. Drunken d r i v i ng ;  implied consent of  operator  of  motor 
v e h i c l e - to submit to chemical t e s t  to determine a l c o ho l i c  content of  
blood,  ur i ne ,  or breath;  when t e s t  administered;  r e f u s a l ;  penal ty.

(3) Any law enforcement o f f i c e r  who has been duly authorized to 
make a r r e s t s  f or  v i o l a t i o n  of  t r a f f i c  laws of  t h i s  s t a t e  or ordinances 
of any c i t y  or v i l l a g e  may r equ i r e  any person who operates  or has in
his actual  physical  control  a motor v e h i c l e  upon a publ ic  highway in
t h i s  s t a t e  to submit to a pre l iminary  t e s t  of  his breath for  "alcohol  
content i f  the o f f i c e r  has reasonable grounds to b e l i e v e  that  such 
person has alcohol  in his  body, or has committea a moving t r a f f i c  
v i o l a t i o n  or has been involved in a t r a f f i c  ac c i dent .  Any person who 
r e f u s e s  to submit to such pre l iminary  breath t e s t  or whose " prel iminary 
breath t e s t  r e s u l t s  i n d i c a t e  an alcohol  content of  ten-hundredths of  
one percent  c r  more s ha l l  be placed under a r r e s t .  Any person who
r e f u s e s  to submit to such pre l i mi nary  breath t e s t  sha l l  be punished by
a f i n e  of  not l e s s  than f i f t y  d o l l a r s  nor more than one hundred 
d o l l a r s .

(5) Any person who i s  required to submit to a prel iminary breath 
t e s t ,  or to a chemical blood,  breath or urine t e s t  pursuant to t h i s  
sec t i on shal l  be advised of  the consequences of  ref us i ng to submit to 
such t e s t .

See a l so  39 . 66 9. 11  regarding a d m i s s i b i l i t y  of  r e s u l t s .
2.6.2 Case Law

In S t at e  v.  Gerber, 206 Neb. 75 (1980),  the Supreme Court of  Nebraska 
held that  before the r e s u l t s  of  a PBT may be received in evidence,  i t  must be
shown t ha t  the requirements of  Neb. Rev. S t a t .  Sec.  39-669.11  (Reissue 1978)
have been met, including evidence t ha t  the method of  performing the prel iminary
test has been aporoved by the Nebraska Department of  Health (N.D.H) and that  the 
person administer ing and i n t e r p r e t i n g  the t e s t  possesses  a v a l i d  permit issued by 
the N.D.H. f o r  that  purpose.

In S t at e  v. Orosco, 199 Neb. 532, 260 N.W.2d 303 (1977),  the court
held that  the o f f e r i n g  of a PBT i s  not a condit ion precedent to an a r r e s t  f or  any 
offense a r i s i n g  out of  acts  a l l eg e d  to have been committed while the person was 
driving or in actual  ohysicaf  control  of a motor v e h i c l e  while under the 
influence of  alcohol .  In e f f e c t ,  the court  ruled that  a dr i ver  can be arres ted



f o r  DIJI without being o f f e r e d  a PBT i f  the a r r es t i n g  o f f i c e r  a l r e a d y  had enough 
evidence to e s t a b l i s h  probable cause f o r  a r r e s t .

See Sect ion 5 . 1  f o r  in-depth study of  t h i s  s t a t e ' s  IPS and PBT laws.
2.7 NEW YORK
2 . 7 . 1  S t a t u t o r y  Provis i ons

Sec.  1193- a .  Breath t e s t s  f o r  operators  of c e r t a i n  motor v e h i c l e s .  
Every person ope rat i ng  a motor v e h i c l e  which has been involved in an 
accident  or which i s  operated in v i o l a t i o n  of any of  the pr ov i s i ons  of 
t h i s  chapter s h a l l ,  at the request  of  a p o l i c e  o f f i c e r ,  submit to a 
breath t e s t  to be administered by the- p ol i ce  o f f i c e r .  I f  such t e s t  
i n d i c a t e s  that  such operat or  has consumed a l c o hol ,  the p o l i c e  . o f f i c e r  
may r eq ui r e  such operat or  to submit to a chemical t e s t  in the manner 
s e t  f o r t h  in s ec t i o n  eleven hundred ninety- four  o f  t h ' s  chapter.

2 . 7 . 2  Case Law

In People v. G r a s s e r , 393 N.Y.S.  2d 1009 ( 1977) ,  the Amherst Town 
Court held t ha t  use of  PST under the s t a t u t e  is  c o n s t i t u t i o n a l ,  but could be 
unc onst i t ut i onal  in c e r t a i n  c i rcumstances .  This court would r eq ui r e  that  there 
would have to be at  l e a s t  a " r easonabl e  suspicion" o f - t he  crime of  dr iving while 
i n t o x i c a t e d .  ("Reasonaole suspicion"  being language from Terry y.  Ohio, 392 
U . S . l . )  The s t a t u t e  on i t s  f a c e  i s  much broader,  allowing PBT 7n cases  o7 any 
t r a f f i c  accident  or v i o l a t i o n .

2

2 . 7 . 3  Problems with S t a t u t o r y  I n t e r p r e t a t i o n

The s t a t u t e  i s  s i l e n t  on the i s su e s  of a d m i s s i b i l i t y  of  t e s t  r e s u l t s ,  
consequences of  r e f u s a l ,  a d m i s s i b i l i t y  of  r e f u s a l ,  and t e s t i n g  methodology to be 
used.
2.3 NORTH CAROLINA
2 . 3 . 1  S t a t u t o r y  Provi s i ons

Sec.  20- 1 5 . 3 .  Prel iminary breath t e s t .  Any law enforcement o f f i c e r  :
having reasonable grounds to b e l i e v e  that  a nerson has been dr iving or
operat ing a v e h i c l e  on a highway or publ ic  v e h ic ul a r  area while under * 
the i nf l uence  o f  i n t o x i c a t i n g  l iquor  may, without making an a r r e s t ,
request  that  such person submit to a prel iminary chemical breath t e s t  .
to be administered by the o f f i c e r .  The r e s u l t s  of  t h i s  t e s t  shal l  not 
be admissible  in evidence and f a i l u r e  to submit to the t e s t  s ha l l  not 
c o n s t i t u t e  a v i o l a t i o n  of  t h i s  Chapter.  Nothing contained in t h i s  :
sec t i on shal l  be construed to prevent or require  a subsequent chemical 
t e s t  pursuant to G.S. 20-16.2.  The law-enforcement o f f i c e r  request ing 
the t e s t  shal l  advi se  o r a l l y  and in wri t ing the person to be t e s t e d  
that  his  f a i l u r e  to take the subseauent chemical t e s t  pursuant to G.S. 
20-15.2 wi l l  not r e s u l t  in a penal ty  and that  such r ef us a l  w i l l  not 
requi re  the taking of  a chemical t e s t .  No device may be used to g i ve  a
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chemical t e s t  under the provis ions  of  t h i s  sect ion unl es s  i t  has been 
apDroved as to type and make by the Department of  Human Resources.

2.3.2 Case Law
No case law on P3T noted.

2.3.2 Problems with S t a t u t o r y  I nt e r p r e t a t i o n
While the s t a t u t e  does not s p e c i f i c a l l y  s t a t e  that  the f a c t  of  a 

refusal to take the PBT is  i nadmiss i bl e  in court  f o r  any reason,  i t  i s  c l e a r  from 
reading the s t a t u t e  that  t h i s  i s  the c a se ,  s ince  the motorist  must be advised 
that no penal ty  r e s u l t s  from his  r e f u s a l ,  and that  such re f usal  wi l l  not require  
the taking of a chemical t e s t .

2.3.4 Problems with S t a t u t o r y  Appl icat ion
I t  i s  reported that  the s t a t e  patrol  is not using the PBT for  two

reasons: ( 1 ) i t  i s  not admiss ible  in court ,  and ( 2 ) twenty minutes are required
to administer the t e s t .  North Carol ina expects  to use PBT more in the f uture ,
primarily as a device to screen out those persons with low enough 3AC readings
that they should not be a r r es t e d .

2.9 NORTH DAKOTA
2.9.1 S t a t ut or y  Provisions

Sec.  39-20-14.  Screening t e s t s .  Any person who operates  a motor 
ve h i c l e  upon the publ ic  highways of  t h i s  s t a t e  shal l  be deemed to have 
given consent to submit to an o n s i t e  screening t e s t  o r  t e s t s  of his 
breath f o r  the purpose of es t imat ing the alconol content  of  his blood 
uoon the request  of a law enforcement o f f i c e r  who has reason to be l i e v e  
that  such person committed a moving t r a f f i c  v i o l a t i o n  or was involved 
in a t r a f f i c  accident  as a d r i v e r ,  and in conjunction with the 
v i o l a t i o n  or the ac c i dent  the o f f i c e r  has, through hi s  observat i ons ,  
formulated an opinion that  such person's  body contains a lcohol .  A 
person shal l  not be required to submit to a screening t e s t  or t e s t s  of 
his breath while at a hospi tal  as a pat i en t  i f  the medical p r a c t i t i o n e r  
in immediate charge of  t hi s  case i s  not f i r s t  n o t i f i e d  of  the proposal 
to make the requirement,  or o b j e c t s  to the t e s t  or t e s t s  on the ground 
that  such would be p r e j u d i c i a l  to the proper care or treatment of  the 
p a t i e n t .  The screening t e s t  or t e s t s  shal l  be performed by an 
enforcement o f f i c e r  c e r t i f i e d  as a chemical t e s t  operator  by the s t a t e  
t o x i c o l o g i s t  and according to methods and .with devices approved by the 
s t a t e  t o x i c o l o g i s t .  The r e s u l t s  of  such screening t e s t  sha l l  be used 
only for  determining whether or not a f ur t he r  t e s t  s hal l  be given under 
the provisions of  s ec t i on  29-20-01.  I f  such person r e f u s e s  to submit 
to such screening t e s t  or t e s t s ,  none shal l  be given, but such re f usal  
sha l l  be s u f f i c i e n t  cause to revoke such person's  l i c e n s e  or permit to 
drive in the same manner as provided in sect i on 39-30-04,  and a hearing 
as provided in s ec t i on 39-20-05 and a j u d i c i a l  review as provided in 
sect i on 29-20-06 s ha l l  be a v a i l a b l e .  Mo provisions of  this  sect ion
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s ha l l  supersede any provi s i ons  of chapter 3 9 - 2 0 , nor s hal l  any 
provision of  c h a p t er  39-20 be construed to supersede t h i s  sect ion 
except  as provided herein.

2.9.2 Case Law

No case  law l o c a t e d .
2 . 9 . 3  Problems with S t a t u t o r y  I n t e r p r e t a t i o n

The s t a t u t e  i s  s i l e n t  on the i ssue  of  a d m i s s i b i l i t y  or r e f u s a l  to taka
the t e s t .

2 . 9 . 4  Problems with S t a t u t ^ y Appl icat ion •
No problems noted.

2.10 SOUTH DAKOTA

2. 1 0 . 1  S t a t u t o r y  P rov i s i ons

Sec.  32- 23 - 1 . 2 .  Submission to breath t e s t  required by o f f i c e r  — 
Chemical t e s t  a f t e r  p o s i t i v e  breath t e s t .  — Every person operat ing a 
motor v e h ic l e  which has been involved in an acci dent  or .  which is 
operated in v i o l a t i o n  of  any of  the provisions  of  t h i s  chapter  s h a l l ,  
at the request  of  a law enforcement o f f i c e r ,  submit to a breath t e s t  to 
be administered by such o f f i c e r .  I f  such t e s t  i n d i c a t e s  that  such 
operator  has consumed a l c oh o l ,  the law enforcement o f f i c e r  may require  
such ope rat or-  to submit to a chemical t e s t  in the manner s e t  f o r t h  in 
t h i s  chapter.

2.10.2 Case Law
No case  law noted.

2. 10 . 3  Problems with S t a t u t o r y  I nt e r pr et a t i on

The s t a t u t e  i s  s i l e n t  on the i ssue  of  whether the breath t e s t  may be
given before a r r e s t .  The breath t e s t  discussed in the s t a t u t e  appears to be
merely f o r  the purpose of  determining whether f u r th e r  t e s t i n g  i s  needed, and is 
not c l e a r l y  for  the purpose of  e s t a b l i s h i n g  probable cause.

The s t a t u t e  i s  a l s o  s i l e n t  on the i s s u e s  of consequences f o r  r e f u s a l  of
the t e s t ,  a d m i s s i b i l i t y  o f  such r e f u s a l ,  a d m i s s i b i l i t y  of  t e s t  r e s u l t s  and
t e s t i n g  methodology.
2 . 10. 4  Problems with S t a t u t o r y  Appl icat ion

This s t a t u t e  i s  not viewed by the s t a t e  patrol  as providing for  a
p r e - a r r e s t  breath t e s t .  I f  the ar r es te d  d r i ve r  "Dasses" the breath t e s t ,  then
he/she is charged with something other than driving with a 0 . 1 0 % blood alcohol 
l e v e l .
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2.11 VERMONT (Reported upon because i t  i s  described in other l i t e r a t u r e
as having a PBT law)
2 . 1 1 . 1  St at ut o r y  Provisions

Sec.  1202. Consent to chemical t e s t  — (a)- Any person who operates ,
attempts to operate or is  in actual  physical  control  of any ve h i c l e  on
a highway in t h i s  s t a t e  i s  deemed to have given his consent to the
taking of a sample of  his  breath f o r  the purpose of determining the 
a j oh ol i c  content of  his blood. I f  breath t e s t i n g  equipment i s  not 
reasonably a v a i l a b l e  or i f  the person is  unable to give a s u f f i c i e n t  
sample of  his breath for  t e s t i n g  or i f  a s t a t e  pol i ce  o f f i c e r  or law
enforcement o f f i c e r  who has been c e r t i f i e d  by the Vermont criminal  
j u s t i c e  t r a i ni ng  council  pursuant to T i t l e  20, sect i on 2253, has 
reasonable grounds to b e l i e v e  that  the person i s  under the inf luence of 
a drug other than or in addition to a lcohol ,  he i s  deemed to have given 
his consent to the taking of  a sample of his blood f or  those purposes.  
I f  in the o f f i c e r ' s  opinion a person is  incapable of decision or 
unconscious or dead, i t  is  deemed that  his consent i s  given and a 
sample of  his blood shal l  be taken. A sample of  breath shal l  be taken 
only by a law enforcement o f f i c e r  who has been c e r t i f i e d  by the 
department of  publ ic  s a f e t y  to operate a f i e l d  sample gathering device 
for  the gas chromatograph intoximeter whenever a s t a t e  p o l i c e ' o f f i c e r  
or a law enforcement o f f i c e r  who has been c e r t i f i e d  by the Vermont 
criminal  j u s t i c e  t ra i ni ng council  pursuant to T i t l e  20, sect ion 2358, 
had reasonable grounds to bel i eve  that  the person was operating,  
attempting to operate or was in actual  physical  control  of  any vehi c l e
while under the inf luence of  i n t oxi c at i ng  l iquor.
(b) A person who i s  requested by a law enforcement o f f i c e r  to submit to 
a chemical t e s t  under t h i s  sect ion shal l  have the r i ght  to consult  an 
at torney pr i or  to deciding whether or not to submit to the chemical 
t e s t .  The person must decide within a reasonable time, but no l a t e r  
than t h i r t y  minutes from the time of the i n i t i a l  attempt to contact  the 
attorney,  whether or not to submit to the chemical t e s t .  I f  a person 
submits to a breath t e s t ,  he shal l  have a lso the r i ght  to have a blood 
t e s t  administered at his expense. Arrangements f or  the blood t e s t
s hal l  be made by the person submitting to the breath t e s t ,  or by his
attorney or some other person act ing on his behal f  except where the 
person is  detained in custody a f t e r  administrat ion of  the breath t e s t ,  
in which case the law enforcement o f f i c e r s  having custody of the person 
shal l  make arrangements for  administration of the blood cest  upon
demand.
Note: This s t a t u t e  is  a c t u a l l y  Vermont's implied consent law, and the

s t a t e  does not have a separate  PBT law.



2.11.2 Case Law

Arrest is not a statutory prerequisite to the admissibility of a 
chemical breath test analysis under this statute if such a test is administered 
with the driver's consent. State v. Brown, 125 Vt. 53, 209A 2d 324 (1965).

2.11.3 Problems with Statutory Interpretation

The statute cited does not clearly provide for a preliminary breath 
test. It is not clear whether such a test is authorized prior to arrest. While 
the Brown case, supra, indicates that arrest is not necessary when the driver 
consents’ to the test, the statute indicates that a total of one test ("_a test") 
may be administered. Therefore, if a test is given pre-arrest, another one may 
not be required later. This effectively rules out the use of any devices whose 
reliability is adequate only for screening purposes.

2.11.4 Problems with Statutory Applications

Because the statute does not allow for administration of more than one 
test, this statute is not used as authority for preliminary breath testing. 
PBTs, therefore, are generally not used in Vermont.

2.12 VIRGINIA

2.12.1 Statutory Provisions

Sec. 18.2-267. Analysis of breath to determine alcoholic content of
blood. —  (a) Any person who is suspected of a violation of Sec. 18.2-265
shall be entitled, if such equipment be available, to have his breath analyzed to 
determine the probable alcoholic content of his blood. Such breath may be 
analyzed by any police officer of the State, or of any county, city or town, or 
by any member of the sheriff's department of any county, in the normal discharge 
of his duties.

(b) The State Board of Health shall determine the proper method and
equipment to be used in analyzing breath samples taken pursuant to this section.

(c) Any person who has been stopped by a police officer of the State, or of
any county, city or town, or by any member of the sheriff's department of any 
county and is suspected by such officer to be guilty of a violation of Sec.
18.2-266, shall have the right to refuse to permit his breath to be so analyzed, 
and his failure to permit such analysis shall not be evidence in any prosecution 
under Sec. 18.2-266, provided, however, that nothing in this section shall be 
construed as limiting in any manner the provisions of Sec. 18.2-263.

(d) Whenever the breath sanrnle so taken and analyzed indicates that there 
is alcohol present in the blood of the person from whom the breath was taken, the 
officer may charge such person for the violation of Sec. 18.2-266, or a similar 
ordinance of a county, city or town wherein the arrest is made. Any oerson so
charged shall then be subject to the provisions of Sec. 13.2-253, or of a
similar ordinance of a county, city or town.
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(e) The r e s u l t s  o f  such breath a n a l y s i s  shal l  not be admitted into evidence
in any prosecution under Sec.  18.2-266,  the purpose of  t h i s  sect i on being to
:srmit a pre l imi nary a n a l y s i s  of  the a l c o h o l i c  content of  the blood of  a person
suspected of  having v i o l a t e d  the pr ov i s i ons  of  Sec.  18.2-266.

(f) Pol i ce  o f f i c e r s  or members of  any s h e r i f f ' s  department s h a l l ,  upon
stopping any person suspected of having v i o l a t e d  the provi s i ons  of  Sec.
13.2-266, advise  such person of  his  r i g h t s  under the provi s i ons  of  t h i s  s ec t i on.
2.12.2 Case Law

None noted. See Sect ion 5 . 4  f o r  in-depth study of  t h i s  s t a t e ' s  PBT
law.
2.13 WISCONSIN
2.13.1 S t a t u t o r y  Provi s i ons

Sec.  343.305.  Revocation o f  l i c e n s e  on r e f u s a l  to submit to t e s t s .
*  *  *

. ( 2 ) ( a) I f  a k w  enforcement o f f i c e r  has probable cause to b e l i e v e  that  
a person has v i o l a t e d  Sec.  346.63(1)  or a l ocal  ordinance in
conformity therewith,  the o f f i c e r  may request  the person, pr ior  to
a r r e s t  and i ssuance of  a c i t a t i o n ,  to take a pre l iminary breath t e s t  
f o r  the purpose s p e c i f i e d  under sub. (1 ),  using a device approved by 
the department for  the purpose.  A person may r e f us e  to take a 
pre l iminary breath t e s t  without being s ub j e c t  to revocat ion under sub. 
( 9 ) i f  he or she consents ,  a f t e r  a r r e s t ,  to take a t e s t  under par.  
(b).  Neither the r e s u l t s  of  the pre l iminary breath t e s t  nor the f a c t  
that  i t  was administered s ha l l  be admissible  in any action or 
proceeding in which i t  i s  mater ial  to prove that  the person was under
the i nf l uenc e  of an i n t o x i c a n t  or a c o nt ro l l ed  substance.

2.13.2 Case Law 
None noted.

2.13.3 Problems with S t a t u t o r y  I n t e r p r e t a t i o n  
No problems noted.

2.13.4 Problems with S t a t u t o r y  Appl icat ion
Wisconsin's  PBT s t a t u t e  c l e a r l y  requi res  that  the o ol i c e  o f f i c e r  have 

probable causa before administering a PBT to a r r e s t ;  thus the PBT s t a t u t e  would 
not be useful  in those s i t u a t i o n s  where the o f f i c e r  has only reasonable susoicion
that a oerson has v i o l a t e d  the d r i v i ng - u nd e r - t he - i nf l ue n c e  s t a t u t e .  Since the
33T r e s ul t s  are i nadmiss ible ,  and s i nce  p o s t - a r r e s t  t a s t i n g  does not reoui re  a 
orior PBT, the only ouroose a PBT could serve i s  to determine whether addit ional  
tasting for  blood alcohol l evel  should be pursued.



7.1 A PROPOSED STATUTE FOR ILLEGAL PER SE

Section 1000.00 I

Driving While Under Influence of Alcohol or Any Other Drugs

i , . - .

(a) A person shall not drive or be in actual physical control of any 7. 
vehicle while: Jj.

1. The alcohol concentration in his blood or breath is 0.10 grams of" 
alcohol per 100 milliliters of blood or 0.10 grams of alcohol per 210 liters of 
breath, as shown by chemical analysis;

2. Under the influence of alcohol;

3. Jnder the influence of any drug or combination of drugs to a degree
which renders him incapable of safely driving; or

4. Under the combined influence of alcohol ar j any other drug or drr.gs .
to a degree which renders him incapable of safely driving;

fb) The fact that any person charged with violating this section is or 
has been legally entitled to use alcohol or any other drug shall not constitute a 
defense against any charge of violating this section.

5. Driving while under the influence of alcohol or any other drugs is 
a classification of the offense.

Commentary on IPS Statute

The chemical analysis includes wet and physical chemistry.

The rationale for charging under a statute combining IPS with 
traditional DUI: A majority of prosecutors surveyed by this project preferred tn
charge both IPS and traditional DUI offenses in order to give the jury the 
maximum proof of intoxication. Some were reluctant to try a violation of IPS if 
no other indicia of impairment were present. This was due to previous experience 
with some juries that will not convict without broader evidence of impairment.

Even in states with IPS statutes, defenses to the illegal BAC, as 
though it were a presumption, have remained. Despite language in some statutes 
establishing a strict liability, some courts have held the non-expert testimony 
can be used in defense of an IPS charge. This judicial gloss obviously arts as a 
partial bar to the effectiveness of IPS statutes.

IPS is uniformly complimented by prosecutors as an improvement in 
effective prosecution. It was felt that in time all the courts will accept the 
concent of IPS without the judicial gloss that gives defendants the opportunity 
to rebut the statutory prohibition, as though it were a mere presumption.



Therefore,  based on the experience of prosecutors and other law
enforcement o f f i c e r s ,  the p r o j ec t  has chosen a model law which combines IPS with 
the standard f e a t ur e s  of  a DUI s t a t u t e .  Our conclusion i s  that  the combination 
model is the best  approach. I t  gives  the prosecutor mult iple  ways to convict  a 
defendant while charging only one (basic)  o f f ens e .  The j u r y  does not have to be 
unanimous in f inding t ha t  a defendant has v i o l at e d  any one of  the subdivis ions  of 
the s t a t u t e ;  they only have to be unanimous that  the defendant v i ol a t ed  the 
s t a t u t e  in one of  the several  ways pos s i bl e .  The j u r y  can a c t u a l l y  be s p l i t  on
the individual  bases f or  f inding a v i o l a t i on of  the s t a t u t e .  In e f f e c t ,  t h i s
s t a t u t e  gives  the prosecutor mult iple  opportunit ies  in one charging i istrument to 
convict ,  and e f f e c t i v e l y  deprives the defendant of  the opportunity to focus his 
defenses on the one issue that  might appeal to the sympathy of  one or more 
j u r o r s .  Under t h i s  type of s t a t u t e ,  those jurors  who have unart icul ated 
r eser vat i ons  concerning the r e l i a b i l i t y  of e v i d e nt i ar y  t e s t  r e s u l t s  are given 
ample opportunity to base t h e i r  conviction upon* t r a d i t i o n a l  DUI i ndi c i a ,  while 
those who favor the use of  a per se regul at ory  format and are impressed by the 
s c i e n t i f i c  accuracy and r e l i a b i 1 i t y  of the t es t ing  technology are l ikewise  
s a t i s f i e d  with appl i cat ion of  the s t a t u t e .  This type of s t a t u t e  spreads the
l a r g e st  net permiss ible .



7.2 A PROPOSED STATUTE AUTHORIZING PRELIMINARY OR PRE-ARREST BREATH TEST
Section 1001.00

Refusal  to Take a Prel iminary or Pre-Arrest  3rsath Test ;  Authorization I 
and Procedure “ ;

■................................ i

/
Any law enforcement o f f i c e r  who has been duly authorized to make !

a r re s ts  for  v i ol at i on  of  t r a f f i c  laws of  t h i s  s t a t e  or ordinances of  any c i t y ,  j
town, or v i l l a g e  may require any person who dr i ves  or has in his actual  physical  !
control  a ve h i c l e  within t h i s  s t a t e  to submit to a prel iminary t e s t  of his breath 
f o r  alcohol content i f  the o f f i c e r  has an a r t i c u l a b l e  and reasonable suspicion •
that  such person has committed the offe' ise  of  driving while under the influence 
of  alcohol or any other drugs pursuant to Section 1000.00. Refusal  to take the !
prel iminary t e s t  of breath shal l  c o n s t i : u t e  an i nf r a c t i on  punishable by a f i n e  of '•
not more than $50. Such breath ana l y s ' s  must be administered at the scene of  the ;
stop.  Any breath anal ys i s  required i nder t h i s  sect i on must be administered with 
an instrument and in such a manner approved by the Commissioner of  Toxicology or J
Pub.lic Health f o r  that purpose. The r e s u l t s  of a prel iminary breath anal ys i s  may 1
be used for  determining whether ar, a r r e s t  should be made. When a dr i ver  is 
a c t u a l l y  a r r e s t e d ,  provisions of t i e  s t a t e ' s  Implied Consent St atute  wi l l  apply.
The prel iminary breath t e s t  authorized here is in addition to any t e s t s  
authorized in the Implied Consent St atute .
Commentary on PBT St atute

An a r t i c u l a b l e  and reasonable suspicion may be based upon e r r a t i c  
driving behavior or,  upon a stop f o r  any v i o l a t i o n ,  i t  may be based upon a number 
of behavioral  patterns or other f a c t o r s ,  which based upon the o f f i c e r ' s  
experience may i ndicate  impairment, sucn as the detect ion of  s lurred speech or 
alcohol i c  breath of  the dr i ver .

Because of the high incidence of alcohol involvement in injury and 
property damage type automobile acci dents ,  i t  is  also reasonable to be l i e v e  that 
one or more of the dr i vers  in such accidents are so impaired. The occurrence of 
an accident may provide s u f f i c i e n t  bas i s  f o r  the o f f i c e r  to request  a PBT of r,ach 
involved d r i v e r ,  i f  only to r u l e  out alcohol as a contr ibut ing f a c t o r .

The l e g i s l a t u r e  has taken note of the f a c t  that  approximately 50 
percent of  a l l  f a t a l  highway accidents  involve drinking d r i ve r s ,  and has resolved 
that  this  threat  to publ ic s a f e t y  warrants c l os er  scrut iny of p o t e n t i a l l y  
hazardous dr i ve r s  where there is evidence of drinking s u f f i c i e n t  to c r e a t e  an 
a r t i c u l a b l e  and reasonable suspicion that  one or more of  the dr i vers  i s  impaired 
by alcohol or other drugs.
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5 .0  LICENSING ADMINISTRATION

Suspension  or rev o ca tio n  o f driver l ic e n s e s  can be an e f f e c t iv e  d e te rre n t to  driving  

w h ile  under th e  in flu e n c e . S tu d ies in  C a lifo rn ia  and W ashington show  th a t licen se  

suspension  w as m ore e f f e c t iv e  than a ss ig n m en t o f v io la to rs  to  a lcoh o l ed u cation  and/or  

tr e a tm e n t program s. If su spension s are im p osed  c o n s is te n tly  and are h igh ly p u b licized , 

th is sa n ctio n  can  play an im p ortan t ro le  in redu cin g driving under th e in flu en ce .

C o o p era tio n  b e tw een  th e S ta te s  in sharing in form ation  on driver licen sin g  and 

v io la tio n s  in order to  sto p  th o se  w ith  revoked  or suspended lic e n se s  from becom ing  

licen sed  in a n oth er S ta te  is a n e c e s s ity . T he fo llo w in g  recom m en d ation s are intended  to 

im p rove th e  ad m in istra tion  o f  the lic en s in g  p rocess:

RECOM M ENDATION

5.1 A d m in istra tiv e  Per S e  L icen se  Suspension

S ta te s  should  e n a c t  le g is la t io n  to  requ ire prom pt suspension  o f  th e  l ic e n se  o f  drivers  

ch arged  w ith  driving under th e  in f lu e n c e , upon a  finding that th e  driver had a  BAC  

o f 0 .1 0  in a  le g a lly  req u ested  and properly  ad m in istered  te s t .  The prom pt suspension  

should  a lso  ex ten d  to  th o se  w ho r e fu se  th e  t e s t ,  a s  w ell a s  th o se  who a re  driv ing  on a  

r e s tr ic te d  lic e n s e . Such su spension  m ay be carried  out by th e  cou rt upon 

a rra ig n m en t, or by th e  a d m in istra tiv e  a g en cy  charged  w ith  lic e n s e  a d m in istra tion . 

T h ere should be re c ip r o c ity  am ong S ta te s  to  assu re a driver's lic e n se  suspension  by 

th e  h om e S ta te  if  th e  driver m e e ts  th e se  co n d itio n s in an oth er S ta te .



-nU MISSION NOTE

Som e S ta te s  have begun to use in n ovative  m ethods to  esta b lish  sw ift  and certa in  

p e n a lt ie s  for drunk d riv ing . In M innesota* W est V irginia, Iow a, and D e la w a re , arv£ driver  

registering ab ove 0 .1 0  A C  has his or her lic e n se  a u to m a tica lly  suspended for 90 days (or 

more) regard less o f  th e  su bsequ en t d isp osition  o f his c a s e . If he or she re fu ses  th e te s t ,  

his cr her l ic e n se  is suspended  for ISO d ays. This is a  sw ift  and cer ta in  san ction  which  

' significantly adds to  th e  g en era l d e te rre n t e f f e c t  o f th e  con tro l sy s tem . T he individual is 

afforded th e opportunity  o f a  hearing w ith in  a sp ec ified  period o f tim e; th e feCtS to  be 

pursued a t th is hearing  r e la te  to w h eth er the individual te s ted  over the leg a l lim it or 

whether the individual re fu sed  the t e s t .

A d if fe r e n t approach , used in N ew  York for rep eat o ffen d e rs , provides for an 

im m ediate tem p orary suspension  pending d isposition  o f the ch a rg es. T his sy stem  is' 

carried out by th e  cou rt w here th ere  is a finding o f probable ca u se  for th e arrest and 

where th ere is a drunk driving co n v ic tio n  w ith in  the past f iv e  years. T hese two  

approaches a lso  d if fe r  in thei.r ad m in istration ; the N ew York sy stem  is ad m in istered  by 

the lo ca l cr im in a l co u rts  for th e M otor V eh icle  D ep a rtm en t, w hile th e  oth er S tates' 

system s are ad m in istered  by th e S ta te  driver licen sin g  ag en cy .

REFERENCE

1. A n a ly tica l Study o f M innesota  L aw , R obert H. R eed er , N orth w estern  T ra ffic  

In stitu te , D ecem b er  1951.

2. U niform  V eh ic le  C o d e, S ec tio n  6 -205  and 6-208 .
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Drunk Driving Penalties in O ther Countries
F o r  th o s e  w h o  th ink  th a t  the  new D U I laws recently  passed 

in m a n y  sta tes  a r e  fa; to o  harsh ,  wc advise those  people  to  tak e  
a  look  a t  h o w  o th e r  n a t io n s  a r o u n d  the  w orld  a r e  dealing  with 
the  p ro b le m  o f  the  d r in k in g  driver.  In som e o f  th e  following 
cases y o u U  find tha t  a  few o f  these countr ies  d o n ' t  have n ea r  
the  d r u n k  d r iv in g  p ro b le m  th a t  n o w  exists here  in th e  U nited  
S ta tes .  T h e  a p p a re n t  reaso n  fo r  this  lack  o f  a  h igh  n u m b e r  o f  
D U I  cases in these o th e r  countr ies  would seem to be directly 
a t t r ib u ta b le  to  the  no  nonsense ,  roun t ine ly  dealt,  st rict p u n ish ­
m ents  h a n d e d  o u t  by the  c o u r ts  in these foreign countr ies .  This  
in fo rm a t io n  Jyis been d ra w n  f ro m  new spaper  accoun ts  a n d  
statistics supp lied  to  M A D D  by  mem bers. A ny  incorrect 
s ta tem en ts  are  a t t r ib u tab le  to  the  sources, no t the  writers.

W est  G e r m a n y *  If a  susp ec ted  d ru n k  driver tes ts  ou t  a t  0.8 
mills o f  a lc o h o l  in the  b lo o d s t re a m ,  his license is a u to m atica l ly  
su spen ded  fo r  a  m in im u m  o f  th ree  m onths ,  with  a  m a x im u m  
o f  one  y ea r  in p rison  o r  a fine. T h e  police also use ro adb lock  
ch e ck p o in ts  to  ra n d o m ly  test drivers fo r  a lcohol c o n su m p tio n .

N o rw a y  •  In N o rw ay ,  i t ’s a  m an d a to ry ,  m in im u m  sentence 
o f  three w eeks in  jail fo r  an y  driver caugh t with a b lood-a lcohol 
level o f  .5 per mil o r  m ore .  T h a t  m eans th a t  five d ro p s  of 
a lcohol p e r  1000 d ro p s  o f  b lood .  A  fine m ay  b e a d d c d  scaled to  
incom e. S u sp e n d e d  sentences a re  ex trao rd in a ry .  O n  the first 
offense y o u  lose y o u r  license fo r  at least o ne  year. O n  the 
second  offense w ith in  five years , y o u  lose your  license for  life.

Israel •  T h e  p ro b lem  o f  th e  dr ink ing  driver on  the  roadw ays 
in Israel is v ir tually  no n -ex is iam . d ue  largely to  the  tw o-year

prison  te rm  th a t  aw aits  convic ted  d ru n k e n  drivers. In 1980. an  
Israeli E m bassy  sp o kesm an  was q u o ted  as saying tha t  there is 
a b o u t  one d ru n k  driving case in Israel a year.

Soviet U n ion  •  First offenders a re  banned  from  the 
ro ad w ay s  for  six m o n th s .  In one  instance, the d ru n k  driver 
w ho  killed six and  injured five m ore d ur ing  a  drive th rough  
n o r th e rn  M oscow  v/as sentenced to death .

G rea t Britain •  T hose  convicted face a u to m a t ic  license 
suspension fo r  one  year. In  add it ion ,  if  the case is aggravated , 
lifetime ban ishm en t  from the roadw ays is possible. O ther  
sentencing possibilit ies include six m on th s  in jail,  u p  io  an 
S I800 fine, an d  ass ignm ent to  garden ing , garbage collection, 
and  o ther  c o m m u n ity  service.

Egypt •  Like m ost M oslem  countr ies,  a lcohol usage is 
prohibited , d ru n k e n  driving cases are  rare.

India  •  Arrests  arc rare ,  bu t penalties are severe. Those 
convicted face six m on ths  in prison. SI 12 fine, o r  both.

S o u th  K orea  •  Ju s t  an  arrest resuits in an  au tom atic  two 
m o n th  license suspension, with a conviciton  m eaning a jail 
sentence o f  up  to  one  y ea r  and  a  fine o f  S700.

J a p a n  •  First offenders can  face up to  four m o n th s  in jail 
a n d  a S200 fine. Licenses a re  a lso revoked and  can be returned 
only upo n  successful com ple tion  of a d r iv ing test one year 
later.

Chile •  T ho se  convicted  face from  61 to  541 days in jail. If 
som e o n e  has been injured the  m in im u m  prison sentence is 18 
m onths.

Community Support(continued from page 2)
•  Federated Fire Fighters o f California
•  Gannett O utdoo r Advertising
•  Joan Blake Austin o f Joan Blake 

Austin Health Studios
• Jerry Burns of NBI
•  Sacramento County 

Deputy Sheriffs Association
•  Sacramento Police Officers 

Association
• W ine Institute

Federal Legislative Victory
T he  U.S. C ongress  has jo ined  the fight to rid o u r  roadways 

o f  the  d ru n k e n  driving mt.nace. O n S ep tem b e r  29. the House 
o f  Representatives unan im ously  passed the legislation which 
con ta ined  the provisions o f  H .R. 6170. also kn ow n  as the 
H ow ard -B arn es  bill. On O c to b e r  21. the Senate  also unani­
mously  passed the  legislation. On O cto ber  25. President 
Reagan signed this welcome provision into law.

Essentially, this new law will provide im portan t  federal aid 
in the form  o f  incentive gran ts  to those states setting up 
com prehensive , com m unity -based  d ru n k  driver con tro l  p ro ­
g ram s. A n o th e r  a ttractive feature o f  the H ow ard-B arnes  
legislation is that it will provide the incentive grants out of 
funds which arc already budgeted , thus the federal debt will not 
be increased because of this p rogram .

A special than ks  is in o rd e r  to the President.  C ongressm en 
H ow ard  an d  Barnes, and the individuals and  groups respon­
sible for the passage of this essential new measure.



MONDAY MORNING REPORT.
D R U N K  D R IV IN G . .  .legislation has been  ap­
proved by lawm akers in 32 states and W ashington, 
D .C . during 1982, according to a national survey  
by the Christian S cien ce Monitor.

Although the new laws aimed at reducing the  
incidence of drunk driving differ from state to state, 
m ost o f the current legislation has incorporated  
on e or m ore of the following provisions:

1) Minimum m andatory jail sen ten ces
2) Referral of drunk drivers to education or al-' 

coholism  treatm ent program s
3) Criminal penalties for drunk drivers w hose  

auto crash  has resulted in death of another  
person

4) Susp en sion  or revocation of driving privileges
5) Raising the minimum legal drinking age for all 

alcoholic beverages (including beer) to 21
6) M aking it illegal to operate a m otor vehicle  

with a blood alcohol level of 0.10 percent

The current w ave of concern  about drunk driv­
ing has taken place over the past two years, spurred  
on by several groups representing the victim s of 
drunk drivers.

M ADD (M others Against Drunk Drivers) has 
received  national attention and has been  particu­
larly effective in California, w here a tough new  
drunk driving law went into effect in January, 1982.

V o lum e  6 N o . 16 A u g u s t 30 , 1982

Organization of the new groups and their activist; 
pressure in sta te legislatures across the U .S. has 
helped to focus attention on the victim s of drunk 
drivers. In the past, lawm akers, judges, juries and 
even many law enforcem ent officials often sym pa­
thized with the drunk driver rather than the victims.

Part of the problem  w as the com m on belief that 
people had about drunk d r iv er s .. . “But for the 
grace of G od, there go I."

The m istaken notion is that m ost drunk drivers 
were com m on, ordinary citizens w ho perhaps for 
the first time in their lives had “one drink too m any” 
at a party and then b ecam e involved in an auto  
crash while trying to m ake it hom e.

The realization that m ost drunk drivers are not 
"first-timers" as far as driving while under the influ­
ence of alcohol and m ost have i:ad far m ore than 
“a couple of b eers” has helped the general pubiic 
to realize that tough drunk driving laws p ose no 
threat to m ost of the driving population.

In a study of 839 drivers involved in fatal auto  
crashes in Michigan during 1981, the Michigan 
State Police reported that 289 drivers had not bean  
drinking prior to the crash.

Of the 553 drivers who had been drinking prior 
to the fatal crash, only 19 percent registered a 
blood alcohol level of under 0.10 percent.

81 percent of the drunk drivers registered 0.10

States act to curb drunk driving

£23 Legislation missed 
in 1982

ED -j Legislation pending

s C ; 3ynon i ;5p.2 by tH* A lconp i Research In fo rm a tion Service iA F 'r  'o rm erlv the American Men 's Resear
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a
Area’s -War on

D r iv in i Pays m a
Area Traffic Deaths Drop; 

Arrests Are on Increase

• By Blaine Harden . ;
W un ingun  P u t  S t i i f  WntM

The highly publicized war against drunk 
driving—waged this past year by mothers, law­
makers. judges, juries and the police—has 
r acked up impressive victories in the Washing­
ton area.

Highway deaths in 1982 declined in Virginia, 
Maryiand and the District of Columbia, where 
law3 against driving under the influence of al­
cohol were toughened. At the same time, arrests 
(if drunk drivers have increased'sharply..

In the District this year, 36 people—the low­
est figure in a t least a decade—had died in 
traffic accidents as of Tuesday. Alcohol-related 
deaths in Maryland fell 30 percent while ar­
rests of drunk drivers were up 50 percent. 
Highway deaths in Virginia declined 14 per­
cent.

During Christmas weekend, a3 police in ail 
three jurisdictions beefed up patrols, there was 
one alcohol-related death in the Washington 
area, compared to seven over the 1981 Christ­
mas weekend.

'T he word is out. We are out there to get 
people and as a resuit we have reduced fatal­
ities," says Robert M. Goldstein, director of the 
D.C. police alcohol countermeasures and traffic 
services.

See ALCOHOL, A7, C o ll

 ALCOHOL, From  A1
Throughout the Washington area, 

there may never have been such a 
bad year to be drunk a t the wheel 

In Northern Virginia, a drunk 
driver involved in a head-on collision 
that killed three persons was con­
victed in September of second-de- 

' greo murder. The conviction was the 
■fint in tho state on that serious 
'charge in tn  alcohol-related traffic 
• case.

In Maryiand, a drunk driver in-- 
volved in a crash that killed five 
members of a Montgomery County 
family was sentenced to 15 years in 
prison. ‘

In the District, police began a 
first-in-thc-nadon mandatory breath 
test for all driven stopped for mov­
ing violations. Any driver who 
refuses the test can be arrested.

Despite tough new laws and ag­
gressive enforcement, some drivers 
continue to drink and drive. John T. 
Hanna, director of the Virginia De­
partment of Transportation Safety, 
soys only one in 2,000 drunk drivers 
•s ever caught One such driver 
slipped through the enforcement net 
last weekend in the Washington 
area.

Donald W. Jewell, 33, who ran an
• insect exterminating business, threw 
'a party a t his Manassas house on th e . 
night beforo Christmas Eve. Friends

• who saw him at the party described 
, him as drunk and “having a hard
- time talking."
- 1 In the middle of the party, Jewell
- ’stormed outside and drove off in his 

black 1979 Chevrolet pickup truck.
' ’He headed south a t 70 miles an hour 

on a 55-mile-an-hour, two-lane road, 
police said.

Jewell had a record of drinking 
•and bad driving. In California in

• -1969 he was convicted of driving 
under the influence of alcohol Near 
Hodges, S.C., in 1975 he ran a stop 
light and crashed into a car, killing 
three persons. A blood-aicohol test 
showed that Jewell was under the 
influence of alcohol a t the time. He 
was convicted of involuntary man­
slaughter and sentenced to six years 
in prison.

Four years later, after he'd-moved 
north to Mathews, Va.,. Jewell was 
convicted of breaking and entering 
and sentenced to five years in prison. 
From prison. Jewell ‘wrote Circuit

Court Judge John DeHardit “I am 
an alcoholic and I need and want 
help with this so I can be a man. I 
also know that if I don't get help 
with my drinking I will be back in 
prison."

About 10:30 p.m. a week ago to­
day, Jewell lost control of his pickup 
rounding a curve. Police said Jewell ■ 
tried to pull his truck back on the 
road but it went into a roll, taking 
up both lanes of Rte. 234 near 
Manassas. It stopped rolling when it 
smashed into a pickup coming from 

i the opposite direction.
“He had the whole highway cov­

ered. It looked like a wall coming at 
me. It scared the daylights out of 

! me. I’m still ’cared," William E. Par*
i her Jr., 39, the driver of the other
L pickup, said yesterday.

Parker, wno escaped with a j 
strained back from the crash that • 
totaled his pickup said he wa3 lucky.

"When I knew anything, he was ' 
rolling at me. If I hadn't got in the 
ditch, he’d a killed me too," Parker 
said.

I
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* Most n a t u r a l l y  fermented wines contain 12 to 14% ethyl alcohol. 
So called "fortified" wines have alcohol added to increase the 
percen t a g e .
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ALASKA COUNCIL ON PREVENTION 

OF ALCOHOL AND D R U ' j  ABUSE. INC.

7521 O L D  SDWAfLD HVY.. SUITE A* A N C H O R A G E .  ALASKA 9 9 5 0 ? (9 0 7 )3 4 9 * 6 6 0 2

FACTS ABOUT ALCOHOL CONSUMPTION IN ALASKA 
— F o r  a l l  a g e  g r o u p s

The average y e arly intake of alcoholic bev erages for all Alaskans  
(every man, woman, and child) is 33J gallons, a c o mbination  of 
d i s t i l l e d  liquor, wine, and beer. This is the equivalent of
4.6 gallons of absolute ethyl alcohol.

• &
In order to consume 4.6 gallons of absolute ethyl alcohol per 
year, you would have to drink...
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a lc oho l countermeasures to c on t ro l the d rink ing  d r i v e r .  The re p o r t  con­
cludes the Minnesota "adm in is t ra t iv e  per se" law would withstand the 
p o ss ib le  le g a l cha llenges . I t  concludes tha t the enactment o f  t h i s  law 
has had a p o s i t iv e  e f f e c t  on the a t t i tu d e s  o f  law enforcement o f f i c e r s  
and has increased the e f f o r t  o f  ’. o n t r o l l in g  DWI o f fe n se s .  The rep o r t  
recommends that o the r s ta te s  enact such a law.

1 7 ,  K e y  r f o i d s
Implied Consent Law; Adm in istra tive 
Per Se Law; I l l e g a l  Per Se Law;
DWI Lav; Minnesota Law on Implied 
Consent; Minnesota Adm in istra tive Per 
Se Law; Minnesota DWI Law.

18 .  D i s t r i b u t i o n  S fo tem en t

T h i s  d o c u m en t  i s  a v a i l a b l e  t o  th< 
U . S .  p u b l i c  t h r o u q h  t h e  N a t i o n a l  
T e c h n i c a l  I n f o r m a t i o n  S e r v i c e ,  
S p r i n q f i e l d ,  V i r q i n i a  2 2 1 6 1

19 .  S e c u r i t y  C l o s s i f .  ( o f  th i s  r e po r t )

Unc la s s i f ie d
2 0 .  S e c u r i t y  C l a s s i f .  ( o f  t h i s  p ag e )

U nc la s s i f ie d
21* N o .  o f  P o g e e
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