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all members,
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MSG 33-00016333 PRTY 1 05/11/83 14=44:39 ORIG: L.AG3 IN- 0003 O0OUT= 0099
FROM: JUNE, ANC LIO TO: POM, JNU INFO v/
TARGET: LJHL SUBJ: POM

5/11/83, JUNE, ANC LIO, MSt 16833
TO: ALL MEMBERS OF THE LEGISLATURE

FROM: SANDRA QUIMBY, 2308 SUCCESS DRIVE, ANCHORAGE, AK 99504
H- 337-1094

I SUPPORT HB 6 (DRIVING A MOTOR VEHICLE).AND STRONGLY ENCOURAGE YOU TO VOTE IN
FAVOR OF ITS PASSAGE.

XFEF XXX XX XXXXF %% XXX XX XXX X XX XXX XXX XXXXX XXX XX XXXXX XXX XXX XX XXX XXXX X P XK XX XXX XXXXX XX

TO: ALL MEMBERS OF THE LEGISLATURE
FROM: SANDRA RICARDO, 4307 KENT ST., ANC99503 H 563-6543
RE: HB 6 DRUNK DRIVING

LET*S STOP I"HE CRASHES NOW PLEASE. PASS HOUSE BILL 6.
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(907) 465-4990 House of Representatives Chairman

(Eommtto on Ju&triarg

May 11, 1983

The Honorable Elaine Andrews
District Court Judge

Third Judicial District

941 Fourth Avenue

Anchorage, Alaska 99501

Dear Judge Andrews:

I have been 1in receipt of your letter for three weeks
now, relative to HB 6, or more properly, for the Committee
Substitute (Judiciary) for HB 6. 1 have held up answering
your letter until today in order to report to you any pos—
sible alterations by other committees.

Yesterday, the measure was considered by and passed out
of the Finance Committee. In the normal course of schedul —
ing, 1t will soon go the the House floor (from the Rules
Committee) where i1t may well be subject to amendments prior
to final passage.

You, of course, are aware that Committee Counsel, Judge
Brewer, Retired, has had considerable experience with Driv—
ing While Intoxicated cases and related matters as to
licensing. (Indeed, he may at one time have heard more DWI
cases than any other judicial officer in the State, with
more years on the bench). He exerted a great deal of effort
and had considerable input into the Judiciary Committee"s
version, working with the staff of Representative Mitch
Abood, the bill"s sponsor; with the Department of Law and
the Legislative Affairs Agency, which rafted the several
versions of the bill.

Your concerns were most carefully considered by him and
generally, | think, he agrees with your points of view. |
cannot, of course, comment on what you "assume"™ the legisla—
tion means as to credit for jailed offenders®™ good Lime.

That matter 1i1s up to the administration of the Department of
Health, Education and Social Services, or, as it may become
in the future, the Department nr Corrections, to calculate.

Of course, your letter was written based on the origin—
al version. It underwent substantial changes in the fine-
tuning of it. Please note, however, the final version

Members:
Rep.John Liska.Vice Chairman:Rep.Ramona Barnes.Emeritus:
Rep.Joe Haves;Rep.Hugh Malone:Rep.Don Clocksin;Rep. Ron Wenote
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deletes the impoundment of vehicles provision, no doubt much
to the relief of you and your colleagues. Forfeiture of
vehicles and remission of them are retained, though. [
would be nearly impossible to set up two differing methods
of punishment for those ordered by a court not to drive
compared with those whose licenses have been administrative—
ly suspended because of financial responsibility. It would
appear anomalous to tell motorists that court orders mean
what they say, but that administrative regulations do not.

A ban on driving, afteral!; remains a ban on driving whether
decreed by a court or by the bxvision of Motor Vehicles.

I am aware that courts generally do not look with favor
upon legislatively mandated minimum sentences or fines.
Constituents fell me, however, that the tendency is to
impose only the mandatory minimum sentences, seldom going
above or beyond them. Members of the public take a dim view
of what they refer to as "leniencyl of the courts. Since
they believe penalties meted out are not severe enough, the
aim of the legislation is to elevate the floor of the penal —
ties by legislative action. Discretion by courts 1is essential,
but the public seems to be saying, "Let"s establish a bottom
lina, and court discretion can come into play after reaching
that point."

There 1s little point in further analysis for as earlier
indicated the measure 1s subject to amendments on the floor
of the House. Further, the Court system will have i1ts own
analysis and interpretation of the final version, should it
be enacted.

Another attempt for protection of citizens on the high—
way is manifested by the mandatory insurance for motorists
bill, HB 7, but I will refrain from commenting further on
that measure just now.

Thank you for 1involving yourself in the legislative
process.

Very truly yours,

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn



May 7, 1983

VaVv
Dear VsV:

The House Judiciary Committee passed HB 6, the "drunk driving" bill, out
of Committee on Friday, April 29, 1983. I think it is an excellent and

comprehensive item of legislation.

The Committee put considerable thought and effort into its creation and
fine-tuning. Representative Mitch Abood's staff, the Committee staff, and
the bill drafters for the Legislative Affairs Agency and the Department of
Law worked very hard and diligently expending many long hours on this bill.

The Committee really appreciates the way the original sponsor, Rep.

Abood of Anchorage, spent so much time working with the bill and with us.
Rep. Abood testified before the Committee each time the bill was scheduled
for hearing. He "rode herd" on the bill from its inception to the final

product that passed out of the Committee.

I sincerely hope that this bill will not be substantially altered or
amended in a way that weakens or destroys it.

The bill provides for seizure of a driver's license upon arrest as well
ns increased penalties upon conviction. While the minimum of 72 hours in
jail is mandated for a first offense in keeping with the existing law, a
second offense requires a minimum of no less than 20 days in jail nnd the
third offense would result in at least 30 days in jail and a 10-year license

revocation.

Fines based on the number of absence of prior convictions, carry
mandatory miniinums of $250 for a first offense, $500 for the second offense
and not less than $1,000 for a third offense. Courts will be requited, under
the proposed bill, to consider prior offenses over the prc ;edi.ng 15 years in
this or another jurisdiction, rather tL in going back only five years under
the existing law to find prior convictions.
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The bill also maintains as a crime the refusal to submit to a chemical
test following arrest, as does existing law, except penalties are more
stringent under the new bill.

In addition, law enforcement officers are authorized to require a breath
test or the spot when the driver is first stopped. Refusal to submit to a
preliminary breath test, prior to arrest, is classed as an infraction in the
measure.

The House Judiciary Committee moved HB 17, the bill to raise the
drinking age to 21, on the House Finance Committee back in February. The
Chief Prosecutor of the State, Dan Hickey, testified before that group and
the Finance Committee Substitute substantially weakened the bill. One

wonders if Mr. Hickey initiated the amendments to that bill.

It is know that HB 6, the so-called "drunk driving bill", was not
classed as one of the Chief Prosecutor's priorities when we were waiting for
suggestions from the Department of Law. It is to be hoped that HB 6 will
receive swift action in the House Finance Committee and not be weakened in
the same manner MB 17 v-s. in fact, one wonders who is running the

apparently leaderless Department of Law during this part of the Sheffield
administration.

The Governor, afterall, during his campaign told folks he was in favor
of raising the drinking age to 21. Recently, he said he was not in favor of
this. A crystal ball would be helpful, maybe, to see what his views are on

driving while intoxicated.

Very truly yours,

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:cmz
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May 2, 1983

Ms. June Gerrish

MADD - Mothers Against Drunk Drivers
5800 Glenn Highway

Anchorage, Alaska 99504

Dear Ms. Gerrish:

The House Judiciary Committee passed HB 6, the "drunk
driving™ bill, out of Committee on Friday, April 29, 1983.
I think it is an excellent and comprehensive item of legis-
lation.

The Committee put considerable thought and effort into
its creation and fine -tuning. Representative Mitch Abood-"s
staff, the Committee staff, and the bill drafters for the
Legislative Affairs Agency and the Department of Law worked
very hard and diligently expending many long hours on this

bill.

The Committee really appreciates the way the original
sponsor, Rep. Abood of Anchorage, spent so much time working
with the bill and with us. Rep. Abood testified before the
Committee each time the bill was scheduled for hearing. He
"“rufce herd”™ on the bill from its inception to the final
product that passed out of the Committee.

I sincerely hope that this bill will not be substan-
tially altered or amended in a way that weakens or destroys

it

The bill provides for seizure of a driver®s license
upon arrest as well as iIncreased penalties upon conviction.
While the minimum of 72 hours iIn jail is mandated for a
first offense in keeping with the existing law, a second
offense requires a minimum of no less than 20 days in jail
and the third offense would result ir at least 30 days in
jail and a 10-vear license revocation.

Members:
Rep,John Liska, Vice Chairman.Rep.Ramona Barnes. Emeritus:
Rep.joe Hayes: Rep. Hugh Malone:Rep.Don Clocksin;Rep.Ron Wendte
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Fines based on the number of absence of prior convic-
tions, carry mandatory minimums of $250 for a first offense,
$500 for the second offense and not less than $1,000 for a
third offense. Courts will be required, under the proposed
bill, to consider prior offenses over the preceding 15 years
in this or another jurisdiction, rather than going bac® only
five years under the existing law to find prior convi’” .ons.

The bill also maintains as a crime the refusal to
submit to a chemical test following arrest, as does existing
law, except penalties are more stringent under the new bill.

Tn addition, law enforcement officers are authorized to
requ.,r{; a breath test on the spot when the driver is Ffirst
stepped. Refusal to submit to a preliminary breath test,
prior to arrest, 1is classed as an infraction in the measure.

The House Judiciary Committee moved HB 17, the bill to
raise the drinking age to 21, orfvthe House Finance Committee
back in February. The Chief Prosecutor of the State, Dan
Hickey, testified before that group and the Finance Commit-
tee Substitute substantially weakened the bill. One wonders
if Mr. Hickey initiated the amendments tc that bill.

It is known that HB 6, the so-called "drunk driving
bill,” was not classed as one of the Chief Prosecutor®s
priorities when we were waiting for suggestions from the
Department of Law. It is to be hoped that HB 6 will receive
swift action in the House Finance Committee and not be weak-
ened in the same manner HB 17 was. In fact, one wonders who
iIs running the apparently leaderless Department of Law
during this part of the Sheffield administration.

The Governor, afterall, during his campaign told folks
he was in favor OIT raising the drinking age to 21. Recent-
ly, he said he was not in favor of this. A crystal ball
would be helpful, maybe, to see what his views are on driv-
ing while intoxicated.

Very truly yours,

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn



Carol Koto,, of YyOUI staff has asked for the following information
regarding crunk driving:

(1) statewide data on the number of arrests and convictions for
drunk driving for a sufficient number of years to show the
current trend;

(2) statewide data on the number of arrests and convictions for
other traffic violations where the driver was also intoxicated;

(3) a comoarison oetween the incidence of drunk driving in Alaska
and the national rate.

As we have explained to Ms. Horcs, the second category of data recuired
a special computer run by the Alaska Court Cystem, anG we ht.c not
yet received the ;nformation. We w*.i forward it to you as soon as
it arrives.

Arrests

Table 1 on the following page shews tne number of arrests for drunk
driving during 1978, 1979, and 19cC. “his data indicates that arrest-;
for drunk driving are oeclin®™ng. hat- for 1980 srows a 2." decrease
m the number of arrests for this offense over the arrests reported
in 197S. This decline may be re*ate: to the stiffer penalties for
orunx driving which went into effect :n the vail of 1978.



-.epresentati ve Abood
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Between 1973 and 1930, aoproximately 75% of the individuals charged
with drunk driving were convicted. The conviction rate aeclined
slightly in 1930, but no downward trend can logically be inferred
from this information.

TABLE 111
Drunk Driving Cases Filed with the Alaska Court System
and Rate of Conviction

1973 - 1930
1973 1979 1930
No. of Cases Filed 3,531 3,545 3,095
No. of Convictions 2,755 2,591 2,224
Conviction Rate 7wo 75% 72%

Source: Alaska Court System.

We were unable to locate any information on the national conviction
rate for drunk drivers. We did learn from the State Hicnway Safety
Planning Commission that nationwide 50% of all fatal accidents in
1979 involved a drunk driver. This figure was closer to 75% for
Alaska.

We hope this information is of use to you. Again, we will celiver the
other material you reouestea as soon as it arrives. If we can pro—
vide any further assistance, please don"t hesitate to contact us.

CJd/cj
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

roucr. Y. State Casitol
Juneau. Aiasca S9S1!

January 29, 1981

MEMORANDUM
TO: Representative Mitch . jooc

Attention: Carol Hores ,
FROM: Christi‘ne.Jon.nson, Research Staff ” Y
SUBJECT: Research Request No. 32-5 I\)i

Drunk Drivina Statistics

Carol Horos of your staff has asked for the following information
regarding drunk driving:

(1) statewide data on the number of arrests and convictions for
drunk driving for a su"ficie-t number of years to show the
current trend;

(2) statewide data on the number ot arrests and convictions for
other traffic violations where the driver was also intoxicated;

(3 a combarison between the incidence of drunk driving in Alaska
and the national rate.

As we have explained to Ms. Horos, the second category of data recvired
a special computer run by the Alaska Court System, and we have not

yet received the "information. We w.., torward it to you as soon as
it arrives.

Arrests

Table 1 on tne rollowing page shews tr,e number of arrests for c jnk
driving during 1978, 1979, anc 1983. "his data indicates that arr.-sts
for drunk driving are aeclininc. Data for 1930 snows a 21% decrease
"n the number of arrests for this c*'"ense over the arrests repc-tec
in 197S. This oecline may be re"atec to the stiffer penalties for
arunx driving which went into efr'ect :n the fall of 1978.



Representative Abood
January 29, 1981

Rage No. 2
TABLE |
Statewide Arrests for Drunk Drivino
1973 - ISED
1973 1979 1980
Number of Arrests 3,265 3,006 2,575
Rate of Arrest per 815.3 750.5 643.0

100,000 people

Source: House Research Agency, January 1932, from dt*.a provided by
the Criminal Justice Planning Agency, Alaska Department of
Law, Crime in Alaska - 1930.

Table Il below comoares Alaska®s 1980 arrest rate for drunk driving
with the national rate for that year. The data indicates that the
state"s arrest rate for arunk driving is only slightly higher than
tne national rate.

TABLE 11
State and National .Arrest Rates for Drunk Driving - 1980
(Rate per 100,000 people)
Alaska National
Arrest Arrest
Rate Rate
642.0

Source: House Research Agency, January 1982, from data provided in
Crime in Alaska - 1930, and Federal Bureau cf Investigation,
U.S. Department or Justice, Crime ,in the United State, Sep-
ember 1981.

Convictions

"able 11l on the following pages shows both tne r.urter of cases

involving drunK driving wnich were filet with the Alas>;a Court System

during the three year period and tne number of convictions which

resulted. This information provides the Dest indication of the

conviction rate for drunk drivers, as the data rega-cing arrests

tomes from another source and is not ctmoarable to tne Court™s sta—
tistics on convictions.
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between 1973 and 1980, approximately 735 of the individuals charged
with drunk driving were convicted. Tne conviction vrate declined
slightly in 1930, but no downward trend can logically be inferred
from this information.

TABLE 111
Drunk Driving Casas Filed with the Alaska Court System
and Rate of Conviction

1973 - 1930
1973 1979 1930
?1o. of Cases Filed 3,531 w,J'rl 3,095
No. of Convictions 2,755 2,591 2.22A
Conviction Rate 75% 75% 72%

Source: Alaska Court System.

We were unable to locate any information on the national conviction
-=gte for drunk drivers. We did learn from the State Highway Safety
Planning Commission that nationwide 505 of all fatal accidents in
1979 involved a drunk driver. This figure was closer to 75% for
Alaska.

We hope this information is cf use to you. nyoir, we will deliver the
other material you requested as soon as it arrives. If we can pro—
vide any further assistance, please don"t hesitate to contact us.

CJ/cj



Pouch Y, Slate Capitol
Juneau, Alaska 99811
(907) -165-3991

February 4, 1932

TO: Representative Mitch Abood
Attention: Carol Horos

FROM: Christine Johnson, Research Star

SUBJECT: Research Request No. 82-5 U
Arrests and Convictions for Drunk Driving: AdaitionaT Infor-.
mation

This memorandum should fulfill your request for data regarding arrests
and convictions for driving while intoxicated (DWI). We have been
waiting for a computer run from the Court System in order to respond to
your question regarding the number of other traffic violations committed
by drunk drivers.

Unfortunately, we have found that the Court System®"s data will only
partially answer your question. On the Court®"s computer system,
cases involving multiple offenses are listed by the primary, or the
most serious, offense; the number of other lesser offenses is noted,
but these offenses are not specifically named. Consequently _while
the data indicates the number of cases where an individual was charged
with DWI and other lesser offenses, it does not show the number of
people charged with drunk driving and other more serious violations.

The Court System®"s data for 1930 1is summarized on the table on the
following page. This information indicates that drunk drivers were
responsible for a minimum of 236 other traffic offenses in 1930.
Ninety percent or tnese an vers were ultimately convicted or crunk
driving. Eighty-nine percent of those convicted served time in jail,
7% were fined, and 69S were both fined and jailed.

We hope this information is of use to you. We sincerely apologize for
the delay in delivering it, but tabulating the data from the Court Sys—

tem took significantly longer than we anticipated. If we can provide
any further information, please don"t hesitate to contact us.

C

Attachment



1900 Court Cases Involving a 01/1 Offense and Other Lesser Offenses
By Disposition of Case

NO. OF CASES CONVICTIONS PENALTIES
which involve License  Rest 1tut lon
A DWI OFFENSE AND Jail Fine Both Revoked Requlred Proba 110
ANOTHER OFFENSE No. % No. 7.1 No. % No. 7. No. 7 No. % No.
ONE 1 1
OTHER 164 146 9. 131 9O%% 111 767. 100 607.
OFFENSE 1 1
TWO
OTHER 22 22 100% 20  91% 7 7% 16 737. 1 1
OFFENSES
THREE OR 1 1
MORE OTHER 92 0 0. 6 7%, 7 O 5 6.
OFFENSES ° 1 1
TOTAL 195 176  90* 157 097. 135 7R 121 697. 70 40% 23 137 63 36/.
"Percentage of convictions. RANGE OF JAIL SENTENCES RANGE OF FINES
~Elght cases Involve three other No. % No. 7.
offenses and one case Involves 1- 5 days 02 527. less than $100 2 n
four other offenses. 6- 10 days 32 20 $100-199 24 10
11- 25 days 24 15 $200-299 = 56 41
"26- 50 days fl 5 $300-399 21 20
51-100 days 7 5 $400-499 10 7
101-200 days 3 2 $500-750 14 10
Source: T"iN.use Research Agency from over 200 days 1 1 over $750 2 2

data provided by the Alaska
Court System, February, 1902. TOTAL 157 1007. TOTAL 135 1007



rfl— Y.SMeC%HM

hnat. Alucz 9951
(70") £65-3991
March 16, 1932
MEMORANDUM
TO: Representative Mitch Abood

Attention: Carol Horos
FROM: Christine Johnson, Research Staff

RE: Research Request No. S2-63
Drunk Driving Statistics

Attached please find several charts which should at least partially
address your questions regarding (1) the recidivism rate for drunk
drivers; and (2) the number of other offenses which drunk drivers
commit. Major findings from the data are summarized below:

= In the last five fiscal years, approximately 15,700 individuals
were booked into Alaska correctional facilities on charges of

drunk driving. Of these, 7,100 or had been booked for drunk
driving on at least one other occasion since 1972.

= Between FY 77 and FY 30, the percentage of drunk drivers who were
repeat offenders increased steadily iron 22 to 43". The percen—
tage of repeat offenders declined slicntly in FY 31 to 44%; how—
ever, it is impossible to say whether this represents a one-time
fluctuation or the beginnings of a downward trend.

=(0Over the five-year period, drunk drivers were charged with a
total of 2,500 other offenses, including 1,500 other traffic
violations. Forty-nine percent of these other offenses were

attributed to drivers who had been picked up for drunk driving on
at least one other occasion.

We can provide a more detailed breakdown of this data by geographic

location, and by age, sex, or race of the offender, if you desire.
Please call if you have any questions.



TABLE |

Number of Persons. Booked

In Alaska Correctional

Facilities for OMVlI Offenses

Who Had Been Booked Previously on the Same Charge

FYy 77 - FY 01
Total Ho. o
of Persons No, of Theso No, of Othor OMv Offfiniios S nee 1972
Booked for Who Were
Year omvI OMVI Repeaters 1 2 3 4 5 6 7 0 . 9 10 1n 12
FY 77 3,30 1,096 33* 709 190 74 24 12 3 2 2
1"y 71 a,2J7 1,306. 411 949 266 96 46 16 a 4 1
FY 79 3,77r 1,693 45* 1010 356 160 02 44 16 9 7 | -
FY 00 3,001 1,456 40* no3 324 161 77 37 27 13 7 5 2
* 163 295 140 77 3B 23 4 10 0 5 ) 4 2
uEIu?tliam :aan:r?l]%Signauin uur%ﬁﬁgﬁii"nulmluumi(it(Juiiai ueaiiiii TIENUL| ILULt i duuii SMITIINL . i i mwii i il g AUPIH L UL N AL niiuiitii i NROIUVITTU
5-Year
Total 16,766 7,114 47* 4477 1431 630 306 144 77 42 27 14 7 4 2
SOURCE: House Research Agency, March 191)?, from Alaska Dept, of Health and Social Services, Division of

Corrections, Corrections Master Plan.



Number of Other Offenses For Which Drunk Drivers Were Charoed

Other Offense
Murder & Kegl. Mansi.
Ncn-Negl. Manslaughter
Robbe ry
Aggravated Assault
Burglary
Larceny/Theft
Ooyridi ng
Assault, Other
Fraud
Embezzlement =
Stolen Property
Vanda li sm
Weapons
Sex Offenses

Sale/Distribution of
Control led Substances

Liquor Laws
Drunkennes s
Disorderly Conduct
Disord. Conduct, Other

Suspi cion

(CONTI NO ED)

N

FY 77

25

20

12

22

15

11

17

TABLE 11

FY 77 - FY 81

No.

of Dookincs for OMV 1 and Other Offense

FY 78

13

13

FY 75

20

20

22

14

15

FY 80

1

17

FY 81

10

12

52



TABLE 11 (CONTINUED)

No. of Bookings for OMVI and Other Offense

Other Offense FYy 77 FY 73 FY 75 FY 30 FY SI
Traffic-H.Y. 223 250 334 322 * 275
Offense Against Court 1 25 37 92 103
Probation Violation . 1 1 6 5 3
Parole Violation 2
Bench Warrant 19 15 5 25 42
Bail Violation 1
Escape 1 2 4 2
AVOt-Fugitive 1 i 1 ;3

Contributing to 1 2
Delinquency

Posses sion/Use of 23 25 17 1

n

Controlled Substance

Juvenile Status 1 1

Offense

Other or Unknown 10 6 2

TOTAL 446- | 440 525 556 671
Sour : House Research Agency, Kerch 1982, from Alaska Department of Health

and Social Services, Division of Corrections, Corrections Master Plan.



TAni.E 11!
Number of Other Offenses for Wrilch Drunk Drivers Were Charged
Cumulative Total for FY 77 - FY 01

No. of Bookings 1 No. of These 1 No. of Other. OMVI OooklIngs Since 1972

for OMV I and Ihich Involved
\ Other Offense this Offense oMV 1 lepentor 1 2 3 4 5
Murder A Megil. Mansi. 1
Non-Ncgl. Mansi. 2 f
Robbe ry 6 1 17 1
Aggravated Assault 27 32% 17 9 1
Durglary X 2 50X 2
Larccny-Theft 23 9 391 5 2 T 1
Joyriding It 30 m 15 7 1 3 41
Assault, OLher 9 2 2% 1 1
Fraud 6 2 3% 2
Embezzlement - 1
Stolen Property 3 1 " 3% 1
Vandal 1sin 29 12 -11X 7 41 1
Weapons 61 n 1% 10 1
Sex Offenses 1 - -
Sfllo/Distrlbutlon of
Control led Substances 10 3 30% 1 [ 1

(COHTIHUEO)
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Other Offenses
LIgror Laws
Drunkenness
\Disorderly Conduct

Disord. Conduct, Other
Suspicion

Trafflc-H.V.

Offense Against Court
Probation Vlolatlon
Parole Violation

Ilench Warrant

Rail Violation

Escape

AWOL-Fugltlve

Contributing to Deling.

Possession/Use of
Controlled Substance

Juvenile Status
Of fense

Other or Unknown

TOTAL

Source: Mouse Research Agency,

Division of Corrections,

March 1907?,

of (lookings No. of These

for OIWI and Involving
this Offense OMVI Repeater
"7 7 15%
43 14 33%
46 23 50%
114 47 41%
n 6 55%
1,524 025 54%*
273 167 61*
16 10 63*
2 2 100*
117 66 56*
1 1 100*
9 4 44*
6 1 17*
4 i 25%
-0 29 30*
2

10 7 39*
2,640 1,310 49*

No.

13

22

310

70

23

562

of Other OMVI

2

1

200

40

10

323

3

112

24

167

4

73

10

102

from Alaska Department of Health and Social
Corrections Master Man.

bookings Since 1972

- 51

122

15

156

Services,



1 Office of 444 President
National State North Capitol William F. Passannante.

Federal Street, N.W. Speaker Pro Tempore,
. Conference Relations Suite toi N%W York Assemt?ly
CGBGC]Q of State WashinRton, D.C eoutive DI
. 20001 xecutive Director
Legislatures 202/737-7004 Earl S. Mackev

MEMORANDUM

TO: Legislators and legislative staff interested in drunk driving legislation
FROM: Ralph Craft, Staff Director Transportation and Communications Committee” CL

RE: Drunk Driving Incentive Grants Regulations; Presidential Drunk Driving
Commission Recommendations

DATE: February 9, 1983

Enclosed is a summary of the Final Rule for the Incentive Grant Criteria
for Alcohol Traffic Safety programs that were published in the Federal Register
February 7, 1983 page 5545.

Also enclosed are some of the recommendations made by the Presidential
Commission on Drunk Driving in its interim report. The recommendations included
are those that would require state legislative action.
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RECOMMENDATIONS THAT WOULD REQUIRE STATE
LEGISLATION FROM THE INTERIM REPORT TO THE NATION
FROM THE PRESIDENTIAL COMMISSION ON DRUNK DRIVING

Program Financing

Legislation should be enacted at State and local levels which creates a
dedicated funding source which includes offender fines and fees for increased
efforts in the enforcement, prosecution, adjudication, sanctioning, and
education and treatment of driving under the influence (DUl) offenders.

Task Forces

State and local governments should create Task Forces of governmental and
non-governmental leaders to increase public awareness of the problem, to
more effectively apply driving under the influence laws, and to involve
governmental and non-governmental leaders in action programs.

Improved Roadwav Delineation and Signing

States should give increased attention to improvements in roadway markings,
signing, and roadside hazard visibility as important countermeasures to
alcohol-related highway crashes.

Implied Consent

Each state should establish an implied consent statute providing that all drivers

are deemed to have given their consent to tests of blood, breath or urine
to determine their alcohol or drug concentration. The statute should provide:

(1) License suspensions sufficiently severe to discourage drivers
from refusing the test.

(2) Introduction of evidence of the test refusal into driving
under the influence prosecutions.

(3) That offenders not be required to be taken to a police
facility and placed under formal arrest prior to .est
administration.

(4) That offenders who are unconscious or otherwise incapable
of refusal are deemed to have given their consent to a test,
the results of which are admissible in any trial or proceeding.

(5) That an individual™s right to consult his attorney not be
permitted to unreasonably delay administration of the test.

(6) That results of preliminary breath test devices are admissible
in DUl trial proceedings.

(7)) That refusals in sister States result in license suspensions
in the State of driver residence.

Preliminary 3reath Testing
States should enact a statute allowing the use of ?~n\iminary Breath Test (PBT)
devices by police officers.

Mandatory BAC Test
States should require mandatory alcohol and other drug testing of all drivers
involved in a fatal or serious personal injury crash.

Booking Procedures
Laws, policies, and procedures should be adopted to expedite arrest, booking
and charging procedures.



Uniform Traffic Ticket.
State and local governments should adopt a statewide uniform traffic ticket
system.

Definition of 3AC

States should enact a definition of "3reath Alcohol Concentration™ and
make it illegal to drive or be in control of a motor vehicle with a Breath
Alcohol Concentration above that defined level.

0.08 Presumptive Level of Under the Influence
Legislation should be enacted which provides that a person with an alcohol
concentration of 0.08 is presumed to be driving under the influence.

0.10 Illegal Per Se

Legislation should be enacted making it illegal per se for a person with an
alcohol concentration of 0.10 or higher within three hours of arrest to drive
or be in actual physical control of a motor vehicle.

Mandatory Sentencing

The sentences recommended herein upon conviction of a driving under the
influence offense should he mandatory and not subject to suspension or
probation. Specifically ti"e recommendations are that:

(1) All st .tes establish mandatory substantial minimum fines for
driving under the influence offenders, with correspondingly
higher aandatory minimum fines for repeat offenders.

(2) Any pe» ion convicted of a first violation of driving under the
influerce should receive a mandatory minimum jail sentence of
43 consecutive hours, or license suspension for a mandatory
period )F not less than 90 days plus a mandatory assignment
of 100 nours of community service.

(3 Any person convicted of U second violation of driving under
the influence within five years should receive a mandatory
minimum jail sentence of _1G days, and license revocation for
not less than 1 year.

(4 Any person convicted of a third or subsequent violation of driving
under the influence within five years should receive a mandatory
minimum jail sentence of 120 days and license revocation for not
less than three years.

Felcnv
Causing death or serious bodily injury to others while driving under the
influence should be classified a felony.

License Violation

States should enact a statute requiring mandatory jail sentence of at least
30 days for any person convicted of driving with a suspended or revoked
license or in violation of a restriction due to a driving under the influence
conviction.

Victim Restitution
Any person convicted for driving under the influence should pay restitution.
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Victim Assistance
State and local governments should provide assistance to victims of
driving under the influence offenders.

Victim Impact Statements

State and local governments or courts by rule should require victim in act
statements (including oral or written statements by victims or survivors)
prior _to sentencing in all cases where death or serious injury results
from a DUl offense.

Administrative Per Se License Suspension

States should enact legislation to require prompt suspension of the license
of drivers charged with driving under the influence, upon finding that the
driver had a 3AC of 0.10 in a legally requested and properly administered
test. The prompt suspension should also extend to those who refuse the
test, as well as those who are driving on a restricted license. Such
suspension may be carried out by the court upon arraignment, or by the
administrative agency charged with license administration. There should

be reciprocity among States to assure a driver®"s license suspension by the
home State if the driver meets these conditions in another State.

Driver License Compact
Each State should adopt the Driver License Compact and the one license/one
record policy while also utilizing the National Driver Register.

Provisional License for Young Drivers

States should adopt laws providing a provisional license for young novice
drivers which would be withdrawn for a driving under the influence conviction
or an implied consent refusal.

Minimum Legal Drinking Age
States should immediately adopt 21 years as the minimum legal drinking age
for all alcoholic beverages.

Dram Ship Laws

States should enact dram shop laws establishing liability against any person
who sells or serves alcoholic beverages to an individual who is visibly
intoxicated.

Alcohol Beverage Consumption in Motor Vehicles

State and local governments should prohibit consumption of alcoholic beverages

in a motor vehicle and prohibit the possession of open alcoholic beverage
containers in the passenger compartment of motor vehicles.

Administrative

(1) “tate standards, criteria and review procedures should be
established for alcohol education schools, treatment and
rehabilitation services, and community service programs. A
State agency should be assigned responsibility to certify
to the courts the alcohol education and treatment and reha-
bilitation programs that meet established criteria and standards.
This same agency should make efforts to draw upon and involve
appropriate existing programs, e.g., employee assistance programs.
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(2) states should develop and implement an on-going statewide
evaluation system to assure program quality and effectiveness.

("'/ Defendants should be assessed fees for education or treat-
ment and rehabilitation services at a level sufficient to

cover the costs.



HIGHLIGHTS
FINAL RULE: INCENTIVE GRANT CRITERIA FOR ALCOHOL TRAFFIC SAFETY PROGRAMS

DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety Administration
23 CFR Part 1209
pursuant to
P.L. 97-364

FOUR BASIC GRANT CRITERIA (for 30% of 4Q2 apportionment)

No. 1: Prompt License Suspension

The first criterion established by Congress for basic grant eligibility
requires:

The prompt suspension, for a period not less than ninety days in
the case of a first offender and not less than one year in the
case of any repeat offender, of the driver®"s license of any
individual who a law enforcement officer has probable cause
under State law to believe has committed an alcohol-related
traffic offense, and (i) to whom is administered one or more
chemical tests to determine whether the individual was in-
toxicated while operating the motor vehicle and who is
determined, as a result of such tests to be intoxicated, or
(i1) who refuses to submit to such a test as proposed by the
officer.

e prompt”

— license suspension within an average of 45 days from
time of arrest;

— but, States reaching average of 90 days from time of
arrest may qualify if they submit a plan showing how
they will reduce the average to 45 days;

— in order to be eligible for each of the supplemental
criteria, a State must have a license suspension
system in which average time to suspend a license
does not exceed 45 days.

0 ‘“suspension" for 90 days on first offense
— full suspension for 30 days and use of a restricted
provisional or conditional license for the remaining

60 days;

— no restricted or limited licenses for second offenders
or persons refusing to take 3AC test;



No. 2: Mandatory Sentence

The second criterion established by Congress for basic gran” eligibility

requires:
t

A mandatory sentence, which shall not be subject to suspension or

probation, of (i) imprisonment for not less than 48 consecutive

hours, or (ii) not less than ten days of community service, of

any person convicted of driving while intoxicated more chan once

in any five-year period.

e "imprisonment" includes confinement not only in jails or prisons,
but also in such places as minimum security facilities or in-
patient rehabilitation/treatment centers.

% copies of existing legislation/regulations on mandatory
sentences adequate to demonstrate compliance. Statistically
valid samples can suffice for data ou average sentence imposed
on repeat offenders. Only data on general types of confinement
(Jail, treatment centers) to be required, not confinement used
for each individual.

No. 3: 1I1llegal Per Se Laws

The third criterion established by Congress for basic grant eligibility
requires States to have a law.chat: " *

Provides chat any person with a blood alcohol concentration of
0.10 percent or greater when driving a motor vehicle shall be
deemed to be driving while intoxicated.

e _10« as presumptive level, rather than illegal per se, does not comply
No. 4; Increased Enforcement/Public Information Efforts

The fourth and final criterion established by Congress for basic grant
eligibility requires:

Increased efforts or resources dedicated to the enforcement of
alcohol-relaced traffic laws and increased efforts to inform the
public of such enforcement.

e States will determine “vtiich indicators are most appropriate Co
icmonstrate increased efforts

 ‘emon; cration of increased levels of effort made through
comparison of F.Y. 1982 (or later years) wir". prior
preceding year or average of State efforts over 3 years
preceding year in which State first applies for a grant.
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SUPPLEMENTAL GRANT CRITERIA (for up to 20% of 402 apportionment)

® States required to adopt minimum of eight (8) criteria of their
choosing out of 21 possible criteria, for full 20% grant

M Adoption of minimum of four (4) criteria of a State"s choosing,
will qualify a State for 10% grant

e To be eligible for supplemental grant for second and third year,
States must adopt two (2) more criteria each year and demonstrate
increased performance in criteria adopted in prior year or years

e States not required to adopt more than fifteen (15) of supplemental
criteria, but will have to show increased performance in previously
adopted criteria

e Prior adoption of criteria will be recognized, no matter when
adopted, as long as States can demonstrate active implementation
of the criteria during past four years.

Lise of 21 Possible Criteria:

1. Raise drinking age to 21 for all alcoholic beverages,
immediately, or over three year period.

2. Explanation of program coordination among different State
agencies involved in alcohol traffic safety programs (no
requirement for single State Coordinator)

3. Setting of minimum standards for rehabilitation and
treatment programs.

4. Establishment of a State task force; (county, city or
regional task forces encouraged, but not ;equired —
if local task forces not used, must show :;hat local
community interests are represented on the State task
force.)

5. A statewide driver record system operated so conviction
information is recorded within 30 days of conviction,
license sanction or completion of appeals process.

6. Locally coordinated programs in.cities, cc antics, or regions;
communities decide themselves on specific geographic area to
be involved in program.

7. Prevention and education program aimed at changing the
societal norm relative to drunk driving (to include
kindergarten through twelfth grade education program,
and involvement of private sector and parents)
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Pre- or post-screening (based, at a minimum, on BAC level
at tine of arrest, prior alcohol-related convictions, and
a self-administered questionnaire)

An evaluation system that determines the effectiveness of
individual program countermeasures and overall program
effectiveness

Self sufficient programs; compliance demonstrated by providing
a plan showing how program will become self sufficient.

Use of roadside sobriety checks

A citizen reporting program; compliance demonstrated by
providing information on the degree or participation,
e.g., number of citizen reports and resulting arrests
based on statistically valid samples.

Enactment of a BAC of 0.08 percent as presumptive evidence

Uniform licensing procedures; TfTull participation in the
National Driver Register and the Driver"s License Compact,
and use of a one-license, one-record policy

Use of preliminary breath tests (PET"s)

Adoption of the requirement that no alcohol-related charge
be reduced to a non-alcohol-related offense or probation
without judgment being entered and without written
declaration of why the action is in the interest of
justice. The law must also provide that if charge is
reduced, driver®s record must say ”“educed charge is
alcohol-related

Establishment of a victim assistance program and use of
victim impact statements and victim restitution.

Impoundment of the vehicle or confiscation of the
vehicle®s tags

Allowing the arresting officer to choose the specific type of
chemical test to use

Enactment of dram shop liability laws (or upholding of common
dram shop liability in State"s highest court)

Adoption of new, unique and innovative alcohol traffic safety
programs

law
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lie if enacted by the Senate and House Bf Representatives of the
U,,Hcd States ofAmerica in Congress assembled,

TITLE I-ALCOIIOL TRAFFIC SAFETY PROGRAMS

Skc. 101. (a) Chapter 4 of title 23. United Stntc3 Code, is ntnended
hy adding at the end thereof the following new section:

"8 408. Alcohol traffic safely programs

"(a) Subject to the provisions of this section, the Secretary shall
make basic and supplemental grants to those Stutes which adopt
and implement effective programs to reduce traffic safely problems
resulting from persons driving while under the influence of alcohol.
Such grants may only be used by recipient States to implement and
enforce such programs.

"(h) No grant may ho made to n Slate under this section in any
fiscal year unless such Stale enters into such agreements with the
Secretary as the Secretary may require to ensure Hint such Slate
will maintain its aggregate expenditures from nil other sources for
uicohol traffic safety programs at or above the average level of such
expenditures in its two fiscal years preceding the date of enactment
of this section.

"(c) No Stale may receive grants under this section in moro than
three fiscal years. The Federal share payable for any grant under
this section shall not exceed—

"(1) in the first fiscal year the State receives a grant under
this section, 75 per centum of the cost of implementing and
enforcing in such fiscal year the alcohol traffic safety program
adopted hy the Stale pursuant to subsection (a);

"(2) in the second fiscal year the Stale receives a grant under
this section, 51) per centum of tho coat of implementing and
enforcing in such fiscal year such program; and

"(3) in the third fiscal year tho State receives a grant under
this section, 25 per centum of tho cost of implementing and
enforcing in such fiscal year such program.

"(dX1) Subject to subsection (c), tho amount of a basic grant made
under this section for any fiscnl year to nny State which is eligible
for such a grant under subsection (eXD shall equal 30 per centum of
the amount apportioned to such Statu for fiscal year 1083 under
section 402 of this title.

"(2) Subject to subsection (c), tho amount of a supplemental prnnt
made under this section for any fiscal year to any State which is
eligible for such a grant under subsection (cX2) shall not exceed 20

I'UnLIC LAW 97-3G4—O0CT. 25, 1982

per centum of the amount apportioned to such State for fiscal year
1983 under section 102 of this title. Such supplemental grant shall
be in addition to any basic grant received hy such Stnto.

"(eXU For purposes of this section, a State is eligible for u basic
grant ifsuch State provides—

"(A) for the prompt suspension, for a period not less than
ninety duys in the case of a first offender nnd not less than one
year in the case of any repeat offender, of the driver’s license of
any individual who a law enforcement officer hn3 probable
cause under State law to believe has committed nn nlcohol-
relatcd traffic offense, and (i) to whom is administered one or
more chemical tests to dctcrmino whether the individual was
intoxicated while operating the motor vehicle nnd who is deter-
mined, us a result of such | .-sts, to be intoxicated, or (ii) who
refuses to submit to such a test as proposed by the officer;

”(R) for a mandatory sentence, which sliull not be subject to
suspension or probation, of (i) imprisonment for not less than
forty-eight consecutive hours, or (ii) not less than ten days of
community service, of any person convicted of driving while
intoxicated more than once in nny five-year period;

"(C) thut any person with a blood nlcohol concentration of 0.10
percent or greater when driving a motor vehicle shall be
deemed to be driving while intoxicated; and

"(1)) for increased efforts or resources dedicated to the
enforcement of ulcohol-relatcd traffic laws and increased efforts
to inform the public of such enforcement.

"(2) For purposes of this section, a Stnte is eligiblo for a supple-
mental grant if such Stato is eligiblo for a basic grant nnd in
addition provides for some or all of tho criteria established by the
Secretary under subsection (0.

"(0 The Secretary shall, by rule, establish criterin for effective
programs to reduce traffic snfely problems resulting from persons
driving while under tho influence of nlcohol, which criterin shall be
in addition to those required for a basic grant under subsection
(eXD. The Secretary shall establish such criterin in cooperation *..ilh
the States and political subdivisions thereof, appropriate Federal
departments and agencies, nnd such other public nnd nonprofit
organi/.atiomi an tho Secretary may drum appropriate. Such criteria
may include, hut need not be limited to, requirements—

"(1) for the establishment and maintenance of a statewide
driver recordkeeping system from which repeal offenders may
he identified ancl which is accessible in a prompt and timely
manner to the courts nnd to the public;

"(2) for tho creation and operation of rehabilitation nnd treat-
ment programs for those arrested and convicted of driving while
intoxicated:

"(3) for the impoundment of nny vehicle operated on a State
road by any individual whose driver’s licenso is suspended or
revoked for an alcohol-related driving offense;

"(4) for the establishment in each major political subdivision
of a State or locally coordinated alcohol traffic safely programs
which are administered by local officials and are financially
self-sufficient;

"(5) for tho grant of presontenco screening authority to the
courts;

"((®) lor the setting of the minimum drinking ago in such Stale
at twentyone years of age;
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"(7) for Hu cousidc. ntion of nnd, where consistent with other
n~cVioicns of State law nnd constitution the adoption of, recom-
mendations that tiie Presidential Commission on Drunk Driving
may issue during tho period in which rules aro being made to
carry out this section.

"(g) There is hereby authorized to be appropriated to carry out
this section, out of the Highway Trust Fund, $25,000,000 for the
fiscnl yenr ending September 30, 1983, nnd $50,000,000 per fiscal
year for ench of the fiscnl years ending September 30, 1984, and
September 30, 1085. All provisions of chapter 1 of this litlo Hint aro
applicable to Federnl-aia primary highway funds, other than provi-
sions relating to the apportionment formula nnd provisions limiting
the expenditures of such funds to Fedcrnl-nid systems, shall apply to
the funds authorized to be appropriated to enrry out this section,
except as determined hy the Secretary to bo inconsistent with this
section. Sums authorized by Ibis subsection shall not bo Bubjcct to
nny obligation limitation for State nnd community highway safety
programs.".

(b) The analysis for chapter 4 of title 23, United States Code, is
amended by adding at the cud thereof tho following:

‘M08. Alcohol traffic iinfcly programs.”.

(c) The Secretary of Transportation shall issue nnd publish in the
Federal Register proposed regulations to implement section 408 or
title 23, United States Code, not Inter tlinn November 1, 1982. The
Secretory shall allow ptblic comment nnd hold public hearings on
the proposed regulations to encourage maximum citizen participa-
tion. The final regulations shall be issued, published in the Federal
Register, nnd transmitted to Congress before February 1, 1983. To
the extent such regulations relate to the making of basic grants
under such section 408, such regulations shall become effective on
the date oti which they are published in tho Federal Register. To the
extent such regulations relate to tho making of supplemental grants
under such section 408, such regulations sholl become effective
April 1, 1983, unless before such date cither House of Congress hy
resolution disapproves such regulations to such extent. If such
regulations are so disapproved by cither llouso of Congress, the
Secretary shnll not obligato for such supplemental grants nny
amount authorized to carry out bucli section 408 for the fiscnl yenr
ending September 30, 1983, or nny subsequent fiscal year, unless
spccificnlly authorized to do so by a statute enacted nflcr tho dale of
enactment of this Act.

TITLE II—NATIONAL DRIVER REGISTER

BIIOUT T1TI.B

Sec. 201. Thin title may bo cited as the "Nnlionnl Driver Register
Act or 1982".

DEFINITIONS

Sec. 202. For purposes of tliis title, tho term —

1) "alcohol" hns the meaning given such term hy the Secre-

tary of Transportation under regulntionn piescribed hy the
Secretary;

(2) "chief driver licensing official” means the official in each
State who is authorized to (A) maintain any record regarding
nny motor vehicle operator’ license issued hy such State; nnd
(B) grant, deny, revoke, suspend, or cancel nny motor vehicle
operator's license issued hy such Stale;

(3) "controlled substance™ hns the meaning given such term
in section 102(G) of the Comprehensive Drug Abuse Prevention
nnd Control Act of 1970 (21 U.S.C. 802(G));

(4) "highwny" means nny road or street;

(5) "motor vehicle” mennu nny vehicle, machine, trnclor,
trailer, or semitrailer propelled or drawn by mcchnnicnl power
nnd used Ol a highwny, except Hint such term does not include
nny chicle, mnchine, tractor, trailer, or semitrailer operated
exclusively on a rnil or roils;

(G) 'motor vehicle operator's license” means nny license
issued hy n State which authorizes an individual to operate a
motor vehicle on a highway;

(7) "participating Stale’ menus nny State which hns notified
the Secretary of its participation in the Register system, pursu-
ant to section 201 or this title;

(8) "Register" nnd "Register system™ mean the Nnlionnl
Driver Register established under section 203 of this title;

(9) "Secretary” means tho Sccretnry of Transportation;

(10) "State" menus each of Hie several States, the District of
Columbia, the Commonwealth of Puerto Rico, Hie Virgin Is-
lands. Guam, American Samoa, the Northern Mariano Islands,
the Trust Territory of Hie Pacific Islands, nnd nny other terri-
tory or possession of the United States; and

(11) "Stnle of record” means nny State which hns transmitted
to the Secretary, pursuant to section 205 of this title, nny report
regarding nny individual who is the subject of a request for
information made under section 200 of this title.

ESTASI.ISIIMENT OF IIEOISTER

Sec. 203. (n) The Secretary shnll, ns soon as practicable after the
dntc of enactment of this title, establish nnd thereafter maintain n
Register, to ho known ns the National Driver Register, to assist chief
driver licensing officials of participating Stntes 11l exchanging ii for-
mation regarding the motor vehicle driving records of Individuals.
The Register shnll contain an index of the information that is
reported to tho Secretary under section 205 of this title, and shnll he
designed to ennble the Secretary, cither electronically or, until such
time ns all Slates me cnponle of participating electronically,
through Hie United Stntes mails, to—

(1) receive information submitted under section 205(a) of this
tide hy Hie chief driver licensing official of any State of record;

(2) receive nny request for information made hy the chief
driver licensing official of nny participating Slate under section
20G of this title;

(3) refer such request to the chief driver licensing official of
nny Slate of record; nnd

(1) relay without interception of Hie actual information to the
chief driver licensing officio! r*f 1l participating State any infor-
mation provided hy nny chief driver licensing official of 11 Stale
of rerord in response to such request.

"* UR<Mi

hifaritmil
*



anuuii.

Finnl rule.

23 USO 313 note.

4 URC 3301

onnltn

23 USO 40! note.

finluR
ti-rminnlion.

23 11ISC 401 note.

11 1

[V VAV I PO IR B N AT t. Lk

(b) Th'j Secretary film!! not be responsible for the nccurncy of nny
information relayed to the chief driver licensing official of nny
participating Stnle, except that the Secretary shnll maintain the
Register in n mnnner that ensures against nny inadvertent nller-
ntion of information during nny relay.

(c)(1) The Secretary shall, within eighteen months nfter the dntc of
enactment of this title, promulgate n final rule which provides for
procedures for the orderly transition from the system regarding the
motor vehicle driving records of individuals provided in Public Lnw '
8G-GGO (71 Slat. 52G) to the Register established under subsection (n)
of this section.

(2) The Secretary shall not maintain in the Register nny report or
information which wns compiled under the provisions of Public Lnw
8G-GGO (74 Stnt. 52G) nnd wns transferred to the Register after (A)
the dnte the State of record removes it from the Stnte’B file; (B)
seven years after the dnte such report or information is entered into
the Register; or (C) the dale of establishment of n fully electronic
Register system, whichever is earlier. Such report or information
shnll be disposed of in nccordnnce with the provisions of chnpter 33
of title 44, United Stntes Code.

(3) If the chief driver licensing official of nnj 5.tfHcipnting State
finds that information which has been trnnsmi”od for inclusion in
the Register under this section is erroneous or relates to n convic-
tion of n trnffic offense which is subsequently reversed, such official
shnll immediately notify the Secretary of the error. The Secretary
shall provide for the immediate deletion from the Register of such
material.

(d) The Secretary shall assign to the ndministrntion of this title
such personnel ns mny he ncccssnry to ensure the effective function-
ing of the Register system.

(e) The Secretary mny prescribe such regulations os mny he
necessary to carry out tho provisions of this title.

8TATE PARTICIPATION |

Sec. 204. (a) Any State mny become a pnrticipnting State under
this title by notifying (lie Secretary of its intention to be bound hy
the provisions of section 205 of this title.

(h) Any participating Stnle mny terminntc its status an h partici-
pating Stnle under this title by notifying the Sccretnry of its with-
drawal from participation in tiie Register system.

(c) Any notification mndo by a State under subsection (a) or (b) of
this section shall be made in such form, nnd according to such
procedures, as the Secretary shnll establish hy regulation.

itEi 0itTS nr chief driver licensing officials

Sec. 205. (al) The chief driver licensing officin! in cnch articipat-
ing State shall, ns soon ns practicable a erthe date of ey ctmcntof
this title, transmit to tho Secret%ry n reﬁort contamln the informa-
tion required in  mibscction of this Bcclion régarding nny
Individual—
(1) who is denied a motor vchiclo operolor’n license hy ouch
State for cntiHc;
(21 whose motor vehicle operator’s license is canceled, re-
voked, or suspended hy such Slate, for cause; or

chief
section shnll contain—

3) who is convicted under tho laws of tiuclt State of the
following motor vehicle-related offenses or cotnpnrnhle
offenses—

(A) operation of n motor vehicle while under the influ-
ence of, or impaired by, nlcohol or n controlled substance;
(1J) n traffic violation arising in connection with n fatal
traffic nccident, reckless driving, or racing on lhe highways;
(C) failure to render nid or provide identification when
involved in nn nccident which results in n fatality or per-
sonal injury; or
(D) perjury or the knowledgeable making of n fnlse affida-
vit or statement to officials in connection with activities
governed hy n Inw or regulation relating to the operation of
n motor vehicle.
(b) Any report regarding nn individual which is transmitted hy n
Iriver licensing officinl pursuant to subsection (aJ of this

(1) the legal name, dale of birth (including dny, month, nnd
yenr), sex, nnd (at the Secretary’s discretion) the height, weight,
eye nnd hair color of such individual;

(2) tho name of the State transmitting such information; nnd

(3) the socinl security account number, if used hy tho report-
ing State for driver record or motor vehicle license purposes,
nnd tho motor vehicle operator's license number of such individ-
ual (if that number is different from tho operator’s social secu-
rity account number);

except that nny report concerning nn occurrence npocified in subsic-
Ilon (n) (1), (2), or (3) of this section which occurs during the two-ycr,r
period preceding the date Oll which such Slate becomes n participat-
ing State shall be sufficient iTit contnins nil such information ns is
available to the chiefdriver licensing officinl on such dntc.

(c) Any report required to he transmitted hy n chief driver licens-
ing officinl of n Stule under subsection (n) of this section shnll be
transmitted to the Secretary—

(1) not Inter than thirty-one days after receipt by n Sintc
motor vehicle department of nny information specified in sub-
section (b) (1), (2), or (3) of this section which is the Btibject of
such report, if the date of such occurrence is after the date on
wliicli such State becomes n participating State; or

(2) not later than the expiration of the six-month period
following the dntc on which such Sinte becomes a participating
State, if such report concerns nn occurrence specified in subsec-
tion (n) (1), (2), or (3) of this section that occurs during the two-
year period preceding such dnte.

(t) Nothing iu this 5iction shnll be construed to require nny Stntc
to report tiny inform Hon concerning nny occurrence which occiiih
before the two-year period preceding the dalo on which tho Stato
becomes W participating Sinte.

Sec. 20G, (nXI) For purposes of fulfilling his dutien with respect to
driver licensing, driver improvement, or highwny safety, Hit! chief
driver licensing officinl of nny participating Stole may, nn nnd nfter
the date of ennctinent of this title, request the Secretory to refer
electronically or through the United Stntes moils nny request for

liiformntlon
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Information regarding tire motor vehicle driving record of nny indi-
vidual to the chief driver licensing officinl of nny Stole of record.

2) The Secretory shall electronically or through the United Stntes
mnils relay to nny chief driver licensing officinl of n participating
State who requests information under paragraph () of this subsec-
tion nny information received from the chief driver licensing officinl
of nny Slate of record regarding nn individual in nccordnnce with
paragraph (1) of this subsection, except that the Secretary mny
refuse to relny nny information to nny such official who is the chief
driver licensing official of a participating State which is not in
compliance with the provisions of section 205 of this title.

(bXIl) The Chairman of the Nnlionnl Transportation Safety Bonrd
and the Administrator or the Federal Highway Administration, for
purposes of requesting information regarding any individual who is
the subject of nny nccident investigation conducted by the Bonrd or
Bureau of Motor Carrier Safety, may request the chiefdriver licens-
ing officinl of a Slate to obtain information under subsection (a) of
this section regarding such individual. The Chnirmnn nnd Adminis-
trator mny receive nny such information.

(2) Any individual who is employed ns a driver Of . vehicle
or who seeks employment as a driver ofa motor v- y request
the chiefdriver licensing officinl of the State in \ eindividual
is employed or seeks employment to transmit li..urination under
subsection (n) of this section to his employer or prospective em-
ployer. An employer or prospective employer mny receive such
Information regarding nny such individual, nnd shnll make that
information available to the affected individual. There shnll he no
access to information in the Register under this paragraph if such
information was entered in the Register more than three years
before the dnte of such request.

zn Any individual, in order (A) to determine whether the Register
is providing nny dnln regnrding him or the accuracy of any such
data; or (11) to obtain n certified copy of dntn provided through the
Register regarding him, may request the chief driver licensing
official or n Stale to obtain information regnrding him under subsec-
tion (n) of this section.

(1) Any request made under this subsection shall be mndo In bucli
form, mid according to such procedures, ns tho Secretnry fihnll
cstnhlish hy regulation.

(c) Any request for, or receipt of, information by means of tho
Register shall he suhjert to tho provisions of sections 552 nnd 552n of
title 5, United States Code, mid any other applicable Federal and
Stnle law, except that—

(1) tho Secretary shnll not relay, or otlierwlso transmit, Infor-
mation specified iu section 205(b) (1) or Cl) or this tilIn to any
person not authorized by Ibis section to receive such
information;

(2) any request for, or receipt of, information by any chief
driver licensing official, or by nny person authorized by milisec-
tion (b) of this section to request nnd receive information, shnll
lie considered to he n routine use for purposes of section 55211(1))
or title 5, United Stales Code; and

Cl) any receipt of information hy any person authorized hy
this section to receive information shall he considered to he a
disclosure fm purposes of section r>52n(c) of title 5, United Stntes
Code, except that tho Secretary shall not lie required to retain

the accounting made lander paragraph 11) of such section for
more than n seven-year period after the date of such disclosure.

riurr test rnouiiAM

Sec. 207. (n) The Secretnry shnll design, within eighteen months
after the dnte or ennctmcnt of this title, and implement, within two
years after the dnte of ennctmcnt of this title, a pilot te3t program
for the Mirnosc of demonstrating the potential effectiveness of n
system for electronic referral nnd relay of information regnrding the
motor vehicle driving records of individuals.

(b) The Secretary shnll solicit the participation of Slates which are
interested in participating in such program nnd shnll, wiihin thirty
months after the dnte of enactment of this title, select four Stales to
participate in the program.

(cHD The Secretary shall select States in nccordnnce with the
Firovisions of subsection (b) or this section from nmong Stntes which

invc in effect, on the dnte of selection, nn intrnstnle online driver
licensing system capable of electronically transmitting information
regnrding the motor vehicle driving records of individuals.

2) The Secretnry shnll select only thoso States which Indicate a
willingness to participate in a comprehensive mochnnicnl nnd pro-
grommntic evaluation of systems for tho sleclrouic transfer of
information.

2 The Secretary shall onsure that tho selection mnde pursunnt to
subsection (b) of this section is representative of varying geographi-

cal and pcpiilnlion chTracter_is_tics of thog Nation. .
(4) . No State shall pmticipnto In the program unless it ngrees lo

assist iu providing information lo olhor StntcB regarding tho elec-
tronic transfer or'tho motor vehicle driving records of individuals.

(d) Within two years lifter the dnto or ennctmcnt of this title, the

Secretary shnll begin 1ho pilot piogrnm authorized hy subsection (a)
of this section. Such program shall continue for n period of one year.
In enrrying out tho program, tho Secretnry shall utilize different
computer technologies nnd equipment in order to determine which
technology nnd equipment is most effective for the electronic trans-
fer of the motor vehicle driving records of individuals. The Secretary
shall determine which aysloms mid devices will best interconnect
with systems nnd devices used In the Slates which arc participating
in the pilot program, ns well as those used In other States.

(0) Any equipment or device which Is provided to a SInlc for use in
the pilot program conducted under this section mny, in tho discre-
tion of the Secretary, remain with tho Sinlo following the conclusion
of the pilot program.

U] Not Inter than one vonr nRer the conclusion of tho pilot
program, the Secretary shall submit to the Congress n report on the
program. Such report shnll inchido nn evaluation of the technology
utilized during the program, together with an explanation of the
nature and degiee of Slate participation in the program. The report
shall also contain an evaluation of achievements of the pilot pro-
gram, as well as a projection, of accomplishments which might result
from (he acquisition of electronic transfer equipment and methods
hy Stntes other than thoso which participated in the pilot program.
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COtMINAL I'ENALTIES

See. 208. (a) Ar.y person, oilier tlinn nn Individual described In
section 20G(I>XR of this title, who receives under section 200 of this
title information specified in section 205(b) (t) or (3) of this title (the
disclosure of which is not authorized by section 200 of this title), nnd
who, knowing that disclosure of such information is not authorized,
willfully discloses such information, shnll be fined not more tlinn
$10,000 or imprisoned for not more than one year, or both.

(It) Any person who knowingly mid willfully requests or uhder
false pretenses obtnins information specified in section 205(b) (1) or
(3) of this tille from any person who receives such information under
section 206 of this title shnll be fined not more than $10,000 or
imprisoned for not more than one yenr. or both.

ADVISORY COMMITTEE

Rfc. 209. (a) There hereby is established a National Driver Regis-
ter Advisory Committee, which shnll ndvisc tho Secretnry concern-
ing the efficiency of the maintenance nnd operation of the Register,
and the effectiveness of the Register in assisting Slates in exchang-
ing Information regarding motor vehicle driving records.

(b) The Advisory Committee shnll consist of fifteen members,

appointed hy the Secretary, ns follows:

(1) thrco members from among individuals who arc specially
qualified to 6orvc on the Advisory Committee by virtue of their
educution, training, or experience, nnd who are not employees
of the Fodernl Government or of nny Slate; nnd

(2) three members from nmong groups outside the Govern-
ment which represent the Interests of bus nnd trucking organi-
zations, enforcement officials, labor, or snfety organizations; and

(3) nino mcmhein, geographically representative of the par-
ticipating States, from among individuals who aro chief driver
licensing officials of participating Stales.

(cXI) Kxcent as provided in paragraph (2) nnd pnrngrnpli (3), cncli
member of the Advisory Committee shall be npixuntcd for n term of
three years.

(2) Of the members firstappointed—

(A) one of the members described in subsection (bXI) nnd one
of (lie incmhcrB described iu subsection (I>X2) and three of the
members described in subsection (h)(2) shall lie appointed for n
term of one yenr;

(W) one of the members described in subsection (I>XU nnd one

of tho members described In subsection (bX2) nnd Uirco of lho
members described in subsection 11>X3) shall )m appointed fur a
term of two years; and

(@) ono of the members described in subsection (bXI) nnd ono

of the members described iu subsection (bX2) and thrco of the
members described in subsection (t»X3) shall ho appointed for a
term of thrco years;

ns designated hy the Secretary nt ‘he time orappointment.

(3) Any vacancy In the Advisory Commltleo shall he filled In tho
niiuio manner as original appointments. Any member appointed to
fill any vacancy shall serve for the remainder of the term for which
bis predecessor was appointed. Any member may serve alter the
expiration of his term until Ills successor has taken office.

(il The members of the Advisory Committee shall serve without
compensation, but the Secretary is authorized to reimburse such
numbers for nil reasonable travel expenses incurred by them in

attending the meetings or the Advisory Committee.
(cXt) Tito Advisory Committee shall meet not less than once each

ye&r). The Advisory Committee shall elect n Chairman and n Vice
Chairman from among the members of the Advisory Committee.

Ill) Right members of tho Advisory Committee shall constitute n
quorum. . . .

(1) The Advisory Committee shall meet nt the call or the Chnir-
mnn or n majority of the members of the Advisory Committee.

(f) The Advisory Committee may receive from the Secretnry such
personnel, penalty mail privileges, nnd similar services, ns the
Secretary considers necessary to assist it in performing its duties
nnd functions under this section.

(g) Not less than once each year, the Advisory Committee shall
prepare and submit to the Secretnry a report concerning the effi-
ciency of the maintenance and operation of the Register, and the
effectiveness of the Register in assisting States in exchanging infor-
mation regarding motor vehicle driving records. Such report shall
include nny recommendations of the Advisory Committee for
cliniigcs in tho Register system.

*O/mi|Mngn
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(l) The Advisory Committee shnll bo exempt from the require-

ments of section 10(e), section 10(f), and section M of the Federal
Advisory Committee Act (5 U.S.C. Appendix).

REPORT nv SECRETARY

Sr.c. 210. Not Inter than the expiration of the four-year period
following the dato of enactment of this title, the Secretnry shall
prepare and submit to the Congress n comprehensive report setting
furlh the extent and level of participation in the Register system,
nod the effectiveness or such system In the identification of unsafe
drivers. Such report ahull include any recommendations of the
Secretory concerning tho desirability of extending tho authorization
of appropriations for this title beyond tho pctiod of authorization
provided iu auction 211 of this tide.

AUTHORIZATION OF APPROPRIATIONS

Sec. 211. (a) There nro authorized to ho appropriated for fiscnl
years beginning after September 30, 1982, for expenses incurred in
the establishment of the Register system under this titlo not lo
exceed $2,000,000.

(h) Them ore authorized to ho appropriated to eniry out the
provisions of Ibis title and tho provisions of Public l.aw 80-000 (7-1

SiilmiilHn
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Sint. 520) not lo exceed $1,000,000 for fiscnl yenr 1080, not to exceed
$1,000,000 Tor fiscnl yenr 108-1, not lo exceed $1,000,000 for fiscnl
yenr 1085, not to exceed $1,000,000 Tor fiscnl yenr 1080, nnd not to
exceed $1,000,000 for fiscnl yenr 1087.

(c) Funds nuthori/cd under this section shnll remain nvnilnble

until ef [>-nded.

Apprc yirWOctober 25, 1082.
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FORRACRD

. The objectjves. of this project are to provide the National Highwa
Traffic Sa?et){jAdmeinistr t}on pNI-hBAS with: p%lr) an. in-depth nt?onﬁ
st?te-of-th -art review and evaluation ‘of two major_driving while under the
Influence ountermeasure [aws, Illegal Per’ S¢" (IPSJ. and "PrellmlnarY
Uy Tnstructions.” e irofenents - SRRIIcation oy Anforcerent. prosecutio
Jandyjuolwla_ borc]|e’s. The project will enable ?he N-rrSyA to assist theIO states In
grgf)urg\incg?iofr]]lghway safety through the use of these laws for DAl enforcement and

g This document contains an executive summary and nine sections, plus an
appendix.

. Section L describes the rationale for implementation of Illegal Per Se
?Hciig’resltlun&;/nary Breath Test statutes, and the metﬂldptjomgy ut(mzed mgcon ucting

Section 2presents the results of a surveyof all states which have
enacted a Preflmlnar Breat% Test law. y

Section 3 presents the results of a surveyof all. states that have
enacted an Illegal Per Se law.

Section é describes. the efforts to date of those states that have
attempted but failed to pass either IPS or PBT laws.

. Section 5 contains a series of in-depth studies of six states which
?gv\\//e either a PBT or IPS law or both, and one state which has neither type of

Section 6 presents a summfarg of the stfltistical data collected durin
g}%sesctbjtdi)énsthat demonstrates the effectIPS-PBT laws have on DAl arrests an

Section 7 contains propo?eft IPS and PBT statutes which were developed
from exdanﬁ)lels of the most rs,ucces? ul IPS-PBT |aws now In use, with modifications
suggested Dy fegal and traffic safety authorities.

Section 3 contains pTrﬁgao_sed jury instructions to. accompany the IPS ang

PBT statutes In Section 7. Jury mstt%tlons were derjved from samples of
jury instructions used by courts in seven different states with IPS or PBI laws.

. Sectio IS a report of a _sponsored workshop on |PS/PBT  and
describes tﬁe f|nnd|9ns and IOconc?usmns of Sixteen nat%naf gut%orltles on ?ﬂe
utilization of PBT-IPS laws.

This study was designed by Donald Macdonald, J.D., and Marvin Wagner,

L.L.M., who serve? s co-printiDal mves(tjl%a‘grs_ for this study and contrib t.eﬂ
to all sections of the report. M. Macdonald IS a senior project manager wit

X



Science Applications, . Inc. and has .directed rojects dealing. with th
en*orcemenPIO d’Jl cpdwatlon or traffic sa%et Tav\ys IO!\/ﬂarvm nerg|s Iegaf
fa st an writer on SW|de ran ? of I??al % es related to aco ol and hlqhwa
afety. and the adg) ication t[]a Ic offenses.  The sections containin
|nterV|ews with  prosecut ors and the suggest ed IPS-PBT. statutes an Jur
instructions were prowded y James P._ "Manak, J.D., director of_the Ie?
ubllcatlons sectlon of the N%rthwestern Traffic Institute, and James T. Reil
D., g staff attorneg/ with the Natlona!] District Att mEYS hAs oclation, Le al
re?earc analysis, and |nte|rV|ews wit state and loca }/] safetg
enforcement of ICIa|S| leqislators, ]Ud rosecutors ang ‘defense attorneys
were provided by William Deylin, J.D arX abl . and Frank Montecalvo
J.D., all of vhom are memgers of the al sstem a a |s staff wma
?xtenislve experjence in conducting trafflc saf eIated a research an
egislative analysis.

Eemal thanks are offere to Professor Robert Borl}en tein, n tl(fnally

known foren IC expert on medlco e a problems and |nventor of the Breat zer

to Prof essor ﬁ obert Force Jane U{nversny P of Law a natlnna
thorl a to Professor amesStarrs o

reco n|ze on constltutlona

eorge. Was mgton n|ver3|t%/ atlon% Center, an exR on the law an

orensic sm?n e: an t(f Professor Anare Moenssens of t University of Richmond,
Il1ams Law, an expert on constltutlonal law,” each of whom

prow%ed a critique O?Othls study.

Special ree{\%%nltlon IS also extended to those hlghwaytrafflc safet
and |egal %xgerts ttende spemal works 0? congucted to  review Fe
results "of this study ehuthors are please tcf ess thelr a Rrematlon
the a53|st nce rOVI ed bK Contract Technwﬁ M naﬂer g) Dozier,
anii the Admdlcatlon Branch of the Dnver Licensing  and

judlcatlon D|V|S|on o George Branat.



EXECUTIVE SUMMARY

Testimony of Iaw enforcement Hersonnel Brosecutors the defense har,
and the SJudrcrar that has been collated in the course of t s research project
Indicates that rosecutron of driving while Intoxicated offenses can be
rmProved by modification of present statutes especially by the jon and
utIrzatron of Illegal Per Se IPSP and Preliminary Breath Test P Ian

in effect, and “Illinois passed an [PS Dill

Fifteen states now have an IPS ?
in July 1981, California legislators ere{aect to’ see one ﬁnacted 1981, SeVﬁn
other states have introduced™ [PS legislation,but the chancesof passage in t

near future are uncertarn Fourteen states now have a PBTstatute.~ Eleven
states are usin mf’Bt[O[aw of, gT without a statute. One additional  state

expects to  pass

. Sections 7 an 8 of this C[eport contain a model .IPS apd P3T stat te,
&p rting rationale tor each samﬁ Ejur?/ Instructions for use wit each
u Both statutes and the{ ry instructions were drawn up with careful
consr deration of the exrstrnP st utory forms that have provepn most successful
IPS conforms close Iy the latest recommendations from the National
Commrssrop an Unif o}rnﬁ[ affic Laws and Ordinances.  There s currentIy n UC
section dealing with PB

IPS LAWS

. M IIIegaI Per Se statute (IPS) is a Law which creats an_ahsolute .or
strict ljability “upon a motorrst vrho drivesa vehicle on any pu hrg way with
a BAC of .10 ercent or |[%; This type of statute, “which is wid e?/ used
throudhout most of the industrialized worId removes the “presumption
|ntox cation” found In most statutes, and places an  "absolyte" or strrct
\ ||t ugon the motorist when he/she drrves after reachrng the illegal blood
alcohol “concentration.

With resp ect to IPS = statutes, surveys of ﬁ]rosecutors and judges . in
tates usin thes statutes attripufe to them an rncrease In"quilt
eas. Some of srctrons surveye have enacted P“ bar grnh
tatutes |n DN ? ut even wrtgot such . statutes gu ty Ieas are |de
ecause | Sds a difficult charge to defend against at tria ther rosecuo
report see ler settlement of “cases under IPS resultingfrom a stro plea
negotiation [t)ostur] ONE |n|}|al Increase In the number of cases béing tr ed
was noted after the adoption of IPS statutes, but after the laws were te te
trials, the number of guilty oleas and convictions at trial sharply increased.

Despite the fact that a trial where onhé IPS was charged would be less
ostly, prosecutors survenyed Ipre ferred to charg oth IPS and the tradrtron?
fense] Tds 1S d e \ part ‘to protect the Case In the event the chemica éest
IS ¢ alenge Léccess and |n part to grovrde the oppor tunity to Introduce

testrmon¥ regardi defendants demeanor at the rme 0 arrest In  some
yrisdiction orosecutors ar reIuctant to try a case hased strrcty on an |PS
lolation. T his dhe to the lfe jef that at ea?]t 50 ur eswr (P%t onv ct

a er tha at proviae

withaut, eviden lologl Impairment, ot
ehenical etegltesceo ysiotogic pairment, 0
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The information gathered during this project suDports the conclusjon
‘QV% an IPS provision 1s dn e?fectlve tgol In tejenforcem nt of derunk (erlvmg

The research reported upon here indicates that IPS:

1. Increased the number of guilty pleas by an estimated average, for
E'ﬁ jureisdictions, _o? lz_gerce t.p A_Iabgma repo_rte(f a 40 gpercent

for. the f h f IPS law b
STAREE oS T oo s o e

2. Has reduced the number. of RN charges that are negotiated down to a
lesser charge by an estimated averagé of 16 percent;

3. I-l?s increased the O|wumb,er of convictjons for DAl by an estimated average
of .9 percen‘, this does, not |nc%e convictions through pleas oJ
guilty to a lesser offense, that probably would not have been obtaine
withqut the [PS statufe. Alabama reportéd a 51 percent increase in DA
g? evcltcit\l/%ns for the first six month period after its IPS law became

4. Hes reduced overall cost ,of,grosecuting DN defendants by reducing the
number of trials In many jurisdictions;

) reducing the number of elements .of the offense to be proven, IPS
Eé)élci(?(ljtate(sJ prosecut?on of tLe Pimpalred driver, P

6. Has asswt.ed.lgw enforcement in making more |mPa|red tdrlver arrests.
In those jurisdictions wnere external ‘evidence In the form of outward
shgns of impairment was r%ﬁ;ulred before prosecutors would Bress the DN
charge, law enforcement officers were hesjtant to arrest, even #hough a
10 “percent, BAC was _suspected.  Under IPS, evidence of goss
gsr¥%r;c%motor impairment is fess Important in making the decision to

1. Hes facilitated the prosecution of those dripking drivers that show few
indicﬁa o} PF] icaﬁ FE)mpéxirment, even with hlng %ACS. Outwarts signs of
Impairment neéd not be discussed In an IPS trial;

8. Has contributed to lowering the average 3AC of those convicted of
DWI-IPS;

9. The ,;furely bjective .10 Rercent 3AC as ﬁ.basi_s for an arrest is more
easily ungderstood b% the defendant than is the. law. enforcement
officer's judgement, based upon demeanor, that the driver is impaired.

, There are no offsefting disadvantages of IPS to reIport. The foregoing
Issues are addressed In Sections™ 1, 3, 5, and o of this reoort.



Penalties

Penaltg é)rovrsrons hn IPS and DU stafutes i/arred gfreatlg/ among the
urrsdrctrons Id actual ¢ argrng and sentencrng policies of prosecutorS and

g Mandatory ! gna [tiés ‘Were often sr\rl\rlrgested by prosecutors as .an
ef ctive deterrent 0 recidivism, but this view wgs not shared by the majority
of the judges or law enforcement persons that were interviewed.

Administrative Adjudication of First Offense DN

wnber of theﬁ P(fs and rosecufors 0 were mtervdewed sugdested
that frrst 0 ense be %oved rom the courts an J) % n an
administrative forum, whic would empnasize treatment rather than punishment.

Training of Prosecutors

Upcalley DAl cases are assigned to entrY level staff members or are
Prosecuted the . least experienced “of the assistant prosecutors,  Formal
rainin on- exrstegt or nstructure with "on-the-job "experience” the most
ehod Sttatewr trarnrn through a rosecutor assoclation |fs a]t/farlable
seme urisdictio er no syllabus .or manua effectjve
echnrd esJ that shouPd he emiﬁo ed E\II agree Yh rarnrn mo uIes consisting
courses, manuals, and audio-Visual matetials wouId e hel

Training of. Law Enforcement Officers
It was, noted bty glrosecthPrs t]hat the use 0 ﬁs provisions under DA

sta&utes ca} Lead tP ove |ance E ice on alcohol "testing. Cases are
veakened | t e R Ice offrcers to s tematically note t o steps lea |nr11 dg
0 testrnd %neral Indicla parrment n the broadest possib

mvestrg or a proa es are used b olice they resut In stronger cass

gr eas olrce pe sonne rep orte tat Some Jurres can
.onvinced Y Impersonal eJmca test results, but oth eJ juries seem to re urre
issurance that * the defendant  exhibited some outwar srgns of impairment,
particularly In the range of .10 percent to .15 percent.

' ecommendations

Traffic safet offhrals In every scate should organize Irke mered
persans .in the legislature press IavY nforcement, and. the gene[g rr) fﬁ
‘0 obtain passage o an |l egaI aw. prosecutrons hou goba y
ontrnue dto be based on chardes of both IPS ad DM, 'In_order to_ encoura
eas and to permit the iIntroduction of all the available evidence at rra
e dgsets ol CpeCuLgt & More FOstgllEeLive, ppportunity EPch;tSa
10/o Ada |t|onaI work ntust be done % gme states to rern 0rce, the mrn
rt eéu iclary, who, In turn must conve to the jury, via t Juré/ instructions,
e eﬁt that ‘motorists with BAG in the range’ of .10%. to "13% are 'n fact

a
(’wangeros 10 %hemselves and others, |rrespect|ve of the presence or
bse ce of other”indicia of Impairment.



aws.

—

issues are addressed In Sections™ 1, 3, 5 an

tha an IPS provision 1S

The information gathered .during this project suDports the conclusion
it g ?Fectrve tgol In tRe Jenforcemgnt of deru 8rlijvlng

The research reported upon here indicates that IPS;

Hﬁ increased the number of quilty pleas B an estrma(?d average for

a urrsdrctro of 12 percent. Alabama_reporte ercent

eguctron or] f]e first i érBonth period after IS IPS Iaw became
ective, which was August 19

Has reduc}ed the number. of RN char es that are negotiated down to a
lesser charge by an estimate averag of 16 percent;

I-h}s increased the Jtumber of convictjons for DAl by an esHmatﬁd alverage

percent, this does not |ncI e convrc lons throug eas of
gurt to a esser ffense, that proba WOU not have been obtarned
Wrthout the IPS statute. Alabama re orted a5 (!Jercent increase In DAl
?evcrtclt\rl%ns for the first six month period after 1tsIPS law  became

Has reduced overall cost of E)rosecutrng DN defendants by reducing the
number of trials In many jurisdictions;

reducing the number of elements .of the offense to be proven, [IPS
EF)acﬁ?tateg prosecutkr)on of th ermparred driver; P

. Has assisted Ig\rv enforcement in ma ng ore rmparr%d rgrrver arrests.

In those furrs Ictions where ext rna idence in the form of outward
hgns of impairment was reaurre eor% rosecutors would Eress the DAl
arge law enforcement officers were esrtant fo arrest, even thouah a
percent. BAC was suspected.  Under IPS, evidence . of %ross
gr¥chomotor impairment is less Important in makrng the decrsro to

Has facrlr}at%d the prosecution of thosg drrnkrng drivers thaé show few
Indicia o Rglrca Empgrrment even with hrg Cs.  Qutwara signs of
Impairment not scussed In an IPS trial;

Has contributed to lowering the average BAC of those convicted of
D-1P% J J

The purely objectrve 10 Rercent 3AC, as a. basrs for an arrest is more
understood % defendant  than the . law . enforcement
|cers judgement, based upon demeanor, that the driver is impaired.

here are no offsetting disadvantages of IPSto report.The foregoin
d ; : gs of thrSsreporp S



The problems noted with PBT include:

' rdhen Beser RS e oo ”%a“ve%';t“c“r o h".@“*.cfa”%te”%
evices  have been deveﬁged |ch are hrvhl preIrabf
cost-effective when purchaged ang used._in vo(}rme an ieveral of these
(ejar\tlrjrgrensent meet NHTSA'S  standar for evidential alcohol tasting

e Qver-reliance oIrce on.test results, to the detriment of careful
hservatron 0 y er indicia of DW.

o Eurr()jnent nsaintenance problems (particularly with earlier models of the

evice
. The ossibility that a medium (but legal) 8AC will mask drug use that
rpesponsrbw ftor erratic rr&rng 0al) ’
* Hi hrce(sOSt to equip a complete state with modern, direct readout
. E’é)lssserble constitutional constraints on their use to establish probable

The foregoing issues are addressed in Sections 1, 2, 4, and 5.

e.e Is of future PBT research should be in | rovrn th accur

nd dep enrmnl oafS the e%urpment S0 as to permit admissi ﬁ gt gﬁ resu

n court The nited Stat s Su reme Court hs not as et rule on whether a P

an. be taken wrﬁh less t roba eca se.  The recent case law_ implies tat

nch a fest Woud be va rLer the ba ancrnﬁ theorY t 1S aln |mportant part
errY ere a aIancrn the considerable lic Interest In

nproved traffic saf tg/ qarnst the |n|maI Intrusion upon Hte &tcirrst impo e

ly the  modern zed ortanle PTLnstrument |¥

onst |+ut|ona1h P ases ?Hgt efore the states W est ¢ rts

‘ealing with the use of a PBT have u 1ts use, The admissib of either

h]?orcemghtu ts or the refusal of a PBT would be of substantial assrstance In DAl

The future of PBT as a deferrent to drunk derng, partrcularlgltmrn

hose states with  anIPS romising. . With or without ™ a passive te
avice.. dN expan |on the ous rﬁt rrchard eclsions reg rd |n%1 ran o
non- dr retro ar Iocks a Hrrnrs%A&d on"the basis
easona e and a trcu e susp |cron of an | e a has the otentral

or signijficantl |ncreasr t e pub |cs erce t|o e probahilit of bein
0 rehg (16(; af y Aut r|t|esp ag [P]at ti]e fear Ot? apyDrehensmrg
S presenty very Iow among persons rink and drrve



2. SURVEY OF ALL STATES THAT HAVE PRELIMINARY 8RSATH TEST (PBT) LAWG
Introduction

As used in this report, th? term "preliminary breath hest IS defined
to mean a ore arrest breath” test.  Usually, but not “always purpose of a
?Imln?ﬁl breath Eest hs to assist in establishing probabe cause upon which a

olice offfcer may base his arrest.

A preliminary breath test is regarded as a valuable law enforcement
tool in that;

a) It enables  the offlcer in the field to make a quick and si pI
determlnatlon of wheth er a gerson IS |mpa|red or intoxicated In those
mar m(a cases, and those stops of impaired Persons that ha
learned the appropriate responses to psychomotor tes

ng |nd|?ate that an impaired person, with low BAC is under the
uence of drugs

¢) It can indicate that a person who atyJears to be  intoxicated may be
suffering from an illness, such as abetic reaction;

d) It can prove that a motorist is not impaired, and can thus be released
gtrrtehset scaenrae and not suffer the indignities and inconvenience of an

) % apgreweerﬁglo?tn Oa]w%en i h\t/)\)ay ? %tegaelrraeld pourblllncto?(flca]tlggerderre)rbsabllIty

A preliminary breath test 1s a valuable and reasonable use of police
authority topdetermlney the fact (or Iacka% of driver |m alrment on3| ern? the

vernments mterest In hjghway safety (50 percent o a hi tal |t|es are
g? i gy (owp( 0SS| gmlnt%us}

cono ed) and  therefativel INErusio
occasmne(?% a PBT, the laws al?owm a PBT h ve beex con5|sten|y pheld Hy tH

state COUHS

effectlve law enforcement campaign, which includes the systematic
use of a PBT |n tra |c stops, can su stantlaII ralse the public's awareness of
the .pro aF p renension rL \?ways and, therefore, reduce
signiticantly the ann number of drinking- dr| ing “accidents.

The tglcal PBT statyte enables. police offlcer?1 to use %hls new
|nvest| ative techni ue prescribes con |t|o under  whi e used,
etermlnes the met o oogy to be emoloyed, mDoses a ? ty gon motorlsts 0
gné)perate with élce |!]ts use, Pro |des sanctions for” breach of this dut}g

rescribes | how the results obtained will ™ be used in court. ~ The
statute both on |ts face and as it iIs actually used, must meet all reauirements
imposed by the U.S.  and State Constjtutions. ~ If there are ambjquities in the
statute, the courts will “interpret these ambiguities in favor of “the defendant
whenever, oossible. It thisis not possible, the courts wil| render the statute
unconstitutional.  See U.S. v. Simns 508 . suaa 1179 (1979).
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Constitutional Issues Involved in Use of PBT

When a law enforcement officer makes. a sto and . requests the vehicle
operator to sybmit to a PBT, 1 constrtutrona |ssue y arise 'in that the Fourth
ndment of the U S. Constitution a}pp lied to the states via the Fourteenth

Amendment) guarantees to individuals the right to be free from unreasonable
searches and seizures. The stopping of the |nd|vrdual would be a seizure of the
erson, and the admrnrstratron of an active (as opposed to passive tpr
reIrmrnary breat test may be a search wrthrn the context of the o,urth
mendment.” There is a school of thour\;l\rlrt th%t th |s test Is noh "search
which the Fourt Amendment constrarnts ould plicable. as heen stated
that . the samprnr[] "eeB lung arr which_1s the subject of te search, is not
sufficiently. rusrve sing. “the modern PBT devices,” to constitute a search,
Some analogies  of t B actrvrt¥ inc ude voice exemplars handwritin samples
removal of “cordite from under fingernails, swabs of grease from ha

which have been held “as not being” constitutionally protected searches ShouId
the test be accepted as a search,” in qrder for thé search and/or serzure to be
valid, it must either be consented to by the individual searched, ursyant
to a warrant, incident o an arrest, or ‘involve exigent crrcumstances f me |ate
Ietsuatlgnesvanescent evidence).  Probable cause must’be present in the last three

In the case of Terry v.Ohio, 392 US. 1 81968) however, the Supreme
Court upheld the seizure and search of a person hbased_on somethin Iﬁss thﬁ
probable cause (1.e., a “reasonable sus |cronf) The court Weighed the
government's need” for ‘the search to protect the life of the offrcer against the
intrysiveness of the search iteself (here, a "pat-down" or weapons)
concluded that, the search and seizure was not unreasonable In “r? %f the Fourth
Amen ment While it 1s apparent that a request for_a PBT |s ot the same as a
down"  to rotect the life of the officer, the Terry balapcing test has been
sequenty applied to a varrety of situations totally” unrelated” to the sa ety
of the officer, and these includé airport and international border searches.

Three recent State Sup me Court cas?s hep]/e substantrral bearrn% on the
issue of the requirements of "probable cause arrest o a suspected
grror to a request to submit to a PBT. In the first case, Ashridoe v. N Dakota
tate Highway Commissioner, 291 NW.  2d 739 (N.D. Sup Ct) reported on June 10
1980, the court indicated that the defendant's fajlure an on-sjte cemrcal
screening test (PBT) was one of the elements n estatflrshrn reasonabe grounds”
p_r probable cause for DWr"arrest. It stated: Srmr ar |n purpose to the varrous
ield — sobriety  tests, ~ the purpose of an op-site”  "chemical screening
test is to insure that sufficient orooaple cause exists to warrant an arrest.
(emphasis supplied)

In Marben v. State, 294 NW 2d 697 ngnn Sud. J regorted on
Au ust, 20, 1980 Maroen cIarmed that because he was not offered a PBTb
estrn “officer prior to Bacrn nim under arrest, the arrest was invall an(d
ied Consent Law colild not be inyoked against him  The Court disagree
wrth thrs contention, and said the following:
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"Contrary to Martgn's assertion, we beligeve that the Implied  Consent
Law does” not require the administration of a preliminary screening test
where the %fflcer ascertains from nis oan observations “that the driver
IS under the Influence of alcoho|.  Rather, the preliminary screenmg
test alppears to be iIntended to be utjtized In Sjtuations” where th
officer, after observing the driver, IS unsure whether the driver is
naer the |anL1en(fe of &lcohol. See State v. Grovum, 297 Minn. 66.
emphasis supplied)

_In State v. Gerber, 206 Neb. = 75, 291 NW ~2d 403 (1980), .in regard to
< Uia of a PBT test, the court said, "It should be kept in 'mind that the
istimony. with regard to the Prellmlnar% test was offered not for the purpose of
taplishing the Charge a%alns" Gerber, but rather to establish justification for
acing Gerber unde’ arrest.” In Nebraska, it would agear that the Fourth
enament 1ssue is settled until the U.S.  Supreme Court speaks.

Several other state h1igh court decisions have been made which s[%,ec_ify
g%hetpeprrggjor purpose of a PBT is to assist the police officer in determining

able cause exists to warrant an arrest,

In State v, Grovum, 209 NW 2d 788, (Sup. Ct. of Minn., 1973) on
ge 791, the “court 'held: (Sup )

"The use of a preliminary screening test for determmln? possible
vufJatlons of “the drivin -Whlle-und?r-th -influence satg.te S
delineated by the statute and is solely for the quroo~e of guiding. the
officer as to whether an arrest should be made." (emphasis stppi ied)

.. In State v. Bellino, 390 A 2d 1014 (Sup, Ct., Maine, July 1973) the
jrt, in dealing with a pre-arrest breath test(, Etated: ) )

"We take notice that subsection 10-c does not expressly require an
ar[)est as a condition, prec?dent to its application, ° Rather, It
Su éects the operator initraltv to a compulsor |nvest|(T1at|_ve Process
to determine whether the _S{Jerator has. consumed” atcoholthis hrouqh
wnat may be termed a pretintnary unofficial breath test to pe ysed only
to estaolish orooable cause fof the re_afuwement of an official second
chemjcal test or bTood or breath, it “the preliminary breath test
results are positive.” (emphasis supplied)

The state ?o_urts have consisten,trlx_ interpreted the PBT laws  as
for field officers to conduct preliminary investigations to determine
he motorists are in violation of the state"s drinking-driving laws.

_ N direct_challenge on constitutional grounds has been made in New York
anst the use of PBT's™as yet. Some New York lower court decisions have
mined these 1ssues.

. In Pﬂgole v. Qelanej/, 83 Misc. 2d 576, 3713 N.Y.S. 2d ™7 (Serfamber
5), in revarring  a /37", this lower court rules, on page -130:

‘horit
‘ther Y
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"In the breath test situation, the only reason for asking the motorlst
to take _a breath test |s to Aassist. the officer Jn making
determlnatTon as to  wh ter 500l n to piace the defendant under-
rrest, and con er%u%ntlg 1 gand only tunction 15 to incriminate”
the motorist." asis supplied)

In another lower court New York case, the court specifically applied
the Terry doctrlnne to a%B?F ? t stated: P y op ,

"However, if the police officer has no probable cause to make the-
arrest  for driving while intoxicated, he ma |n agtproprlate
cncumstances and In "an a proprlate manner — approach son
Purﬁoses |nvest|gat|nn%; gossme criminal behavior even thou there
s no probable cause™to make an arrest,’ Terry v. Ohio, supra. There
however, has to be "reasonable suspicion.

"On the other hg g while |nvest|% ‘ % n accident, the Eollee officer’
may obtain le cause,’ or a t the ' necessar icion"  to-
bring the fact situatjon withn the Purwew of erv% |o supra |
In that event, the search and seizure of the breatli uld nor

Illegal search and selzure, |

"ThIS court believes that a demand for a breath screening test under
proprlate cncumstances bears the same_ relationship to a full scale
chemical test as at' down, to determine if a suspect has a weapon,

P Fer the brc mstance authorized by Terry v. Ohio, Supra, bears t0 a

ufl scale body search."

Another asRect to be considered s that, with the exception of the
State of Nebraskaw ose penalty for refusal _ treats the  -.offense as a
mlsdemeanor t e pe]na Ities for Tefusal of a PBT are generally administrative jn'

nature. ~ Therefore, econstltutlona]l requnements In ﬁhese instances may be
somewhat lgss S rln%ent cr |m|na prosgcutions. In
Camera v. Municipal Court, 387 U.S. 523 18L EA 20 930, 37 5. Ct. 1727,

the court stated.

this s not to su%gest that a health official need show the same
k|nd of proof to a magistrate to obtain a warrant as one must who wculd
search ~for the fruits — or mstrumen‘alléles of crime.
considerations of health and safety are involved, the facts that WouI
justify an inference of ‘probable cause’ to make an_inspection are
clearly different from those that would justify such an inference where
a criminal investigation has been undertaken."

"The test of %robabe cause' re un%d by the Fourth Amendmentcan take
into account the nature of the search that is being sought.”

"The warrant procedure is de3|gned to uarantee that a decision to
search private pro erig ]Stl led” by a reasonaDle governmental
|nterest 3ut reasonableness st|II the “ultimate standard a

8u [|c Interest jUStI |es the Intrusion fontemplated hen there
|s probable — cause issue a suitably restricte search
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warrant ... Such. an approach neither endangers time-honored doctrines
Pé)l icable to criminal investigations, nor ~makes a nullity of the

anle. cause requirement n this area. It merely dives full
recognrtron to the compelling public ~and private intergsts here at

staké, and In so doing, hest folfrlls the hi torrc urpose behind. the
ongtlt/tétg/onal right to"be free from unreasonable government “Invasions

The United . States Sugreme Court has p]many rnst(ances utilized the
balancing concent, which is a separate element of the Terry doctrine in other
situati ns where the r%ublrc Interests out- werr]rhed the |mportance of Protectrng
the Individual from minimal_search-type instrusions. In Davis v. MIssIissippi,
394 US. 721 L-Ed.  2d 576, 89 S.” Ct. 1394 the court heIdthat

"Detention  for fingerprinting mayconstitute a much less serious
-rntrusron Upon personal Security thanm other types of pol |ce searches

gtentrons mgerprrntrng Involves rione of the Pro rng Into an
Isgarlo/h ual's private life and thoughts that marks an Interrogation or

n Penpsylvania v. Mimms, 4321 U.S. 106, 54 L. Ed. 2d 331, 98 S
It. 330, |]n a pornrcye -stop case, the court stated:

"Reasonableness, of course, depends on a balance between the public
Interest and Fhe rndrvrﬁtuals rrght to personal security free from
arbitrary interference by law office

"Against this_important |nterest we are asked to weigh the intrusion
into the . driver's personal libertyoccasioned nothy the initial stop
of the vehicle, which ‘was admrttedlg justifred, butby the owner to get

the car. W think ti'is "additional ~intrusion can only” be
descrrbed as de minimus."

In a very recent case, US. v. Mendenhall, 64 L Ed.  2d 497, the
ourt held that:

"Terry ?hro establishes that a_ reasonable investi atrve sto
does not 0 fend "the Fourth Amendment. The reasonableness a sto
turns on the facts a cr cums%nces each case. Bpartrcu ar, the
Court has emphas- |ze ic Interest served ?/ selzure,
11) the nature scor?e o the i ntrusron an teobAect W
acts ypon w Ich the aw en icer relied, light B
knowledge and expertise."

Applying the same baIancrng test to the use of PBTS, the governments
aed for the stoo and search emove g ootential ¥] anegerous drunk drver
med In a segs? h a Moto ve I|c alanced agaimst t mtrusrvenes of the
larch (short a reasona sus Iclous” maotorist and having him blow
nto a oocktsrze deyice) n?yvmr result in the search beh held to be

a en th

orcement 0

lasonable and thus constitution 1S I1ssue does reach the high court.
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Statutes authorizing the use of PBTs usually deal with this |ssue ﬁ/
prescrrbrng the grounds upon which an officer must” base his request, —Althou
wo states” require “probable cause (which constitutionally would be sufficient to
make an arrestt)] most request somethrntt; |ess strrn%ent but probablp stringent
enough to meet the Terry test. Recently the court h settled certain  implied
consént disputes in Mackey v. Montrym 99 S, Ct, 2612 é19 9), and_in doing so
used an analysis th at seems favorable tq the validity of PBT laws.  Thus, while

constitgtion da ity of PBT laws. remains unsettled, the case for validity seems,
to be strengthened by recent decisions.

Another Supreme Court case Delaware v, Prouse, 440 US 648 (197921
and . a recent Tenth Circuit Court of Appeals-decision U& Prichard, Issue
April 1, 1981, are aIso hel fu In P rchard the court held that a roadblock on
H interstate \(/W Wrt which go ice attempte albeit nsuccessfully to
k the rcense and Tegistration of every motorr t that Easse did__ not” run
afouI of Delaware v. Prouse.  The policé began the roadblock by stopDrnd every
car, but as soon as 10 cars were backed up the offrcer would wave all of them
throu h. Once the area was cIear the officer WOU| rernstate ‘the_roadblock andl
gin thrs (process again,  The police Iater “candjd| p/ concee that . they h?d
anne enforcé  the Iaw It th er observed e |dence of other crimes” whi
eckrng Ircenses and registration. Ing the stop of the vehicle af issue In
this case, the officer discovered and serzed a large quantity of cocaine.

In  Prouse the Supreme Court held that random, totally drscretronarr{
license checks vroIated the ourth Amendmenthtbut hattthg samettrtmte |nd||catedt,th
a .roa incoming traffic” might withstand constitutional scrutin

rrchard) does not rnvolve tht gl‘lOO/o roadeocq< referrerc] to In Prouse, the court
says but 1t was no less reasonable. 80 |Ce attempted to stop all traffic
vvh sofar as was humanly possible," and th , ecision to let cars pass through :
en the traffic bace up was "reasonable and ...-non-violative of the rule 0
Prouse.’

The Prouse-Prichard roadblock scenario could be used to sto motor
?hrcles N a non-discretionary. manner, and the observations made X t oljce
ficer whrle collecting mformptron about license and registration ¢ ud ovrde
the articulaple and Teasonable suspicion t at a DW |-related vroIatron rsts
which woud then su port an |nvo untar pg ication of a non-passive
sort of stra would ppar g/ e permissible unde Prrch?rd srnce the*
police candr |ttd that they plannéd to charge on anv law viglations that
appeared urrng the process of the admrnrstratrve type registration inspection.

In a recent NewJersey Supreme Court case State v, Coccamo, N.J.  Sup. :
Ct,, Morris Countp 9/26/80, In apgrovrng a roadb Iock practrce to deter drum
drivers, the cour crted the Prouse case. and stated:

"After Dbalancing the State's strong interest in protectrng the pubIrc
from the substantial risk Bosed by" drunk drrv?rs with rp])r
Inconvenience . which may be causéd to ever ifth motorrst an
eretrn minimal intrusion uoon hrs rrvac e State's action must
CO srdered s a reasonér rrng% ent uoon the motorist's
pecta%ron of rrvacK Id te st0Q. become overly .intrusive when
defendant Was asked to produce his license and regrstratron V\hen
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the initial detention |s lawful, as it was here, the police may require
the driver to produce his driving credentials.”

If a PBT is to be administered with the motorist's consent, such
onsent must be inforned and voluntary, There are occasions on which this may be
drffrcult to prove Ir. court. Some states have attempted to remedy this situation
rfith a sta}tute statrnﬂ that as a condrtrC?n to th e prrvrleq of . driving on the
state's L? waYs the motorist IS eemed have gven his consent to such
tastrnd sually such_a statute involves a ormaI "evidéntiary" test rather than
a r[)re Iminar screenrng test, but occasronfa g Rrelrmrnary tests are also
Included.  Some PBT statlites reﬂurre that an officér hotify the"motorist of his
rrght to refuse the  test the consequences of such’ refusal.  Other states
(frurre that the motorist be advised that there is no adverse consequence of such
-afusal, —while man% states will require license suspension. This 1s usually
connected with the implied consent statute.

Other statutory provisions relate to the admrssrbrlrt)( of the evidence
in court. If the search s valid (after a legal arrest), there should be no
croblem, constitutionally speaking, wrth owrngP BT test resylts into evidence,
Since 'the "search” issue  assoclated Wrth the BT situation 1s unsettled man
states _have opted forthe safe route by statrn? that such test resu Its ar
eingdmissible ‘as eeyidence, but. orly " serve fo ndicate to the of |%er W ethe
ad itional testrng s required (i.e.,” after arrestg It 1S ﬁ]resumedt should

ere be. an IssUe of whether the arrest 1tseTr was valid,

e admissible for the purpose of establishing probable cause. Most statutes —are
silent on this, however.

Likewise, most _statutes are- silent on the issue of admissibility of
-ef fal to take the preliminary breath test. h?_ ISSUE. raises a possible
oroolem with ~the Fifth Amendment rrqht against self-incrimination. It would be
constitutional to allow such refusal to be admissible for the urgoses of license
«vocation under an im I|e consent statute (a non-crimi | groce ure), but it IS
auestionable as evidence that the driver knew he was qui t¥ f 'the crime and thus
did not submit to the test. Some states do ermrt |n 0 evidence the fact of
refusal to take the more  formal implied consent t st, and . the |nference {0
drawn from this refusal is that the driver knew he was %/ |tny Gerher, |nfra
the court held that the receipt of the PBT In evidence Wwas riot prejudrcral error
and not grounds for reversal.

33T Test Devices

For those readers who are not familiar with the equipment used to
administer pre-arrest preIrmrnaryg breath tests, the following short
Ascriptions are provide for the two most commonly used’ PBT devices:

o The "baggy" test s comopsed of a tube contarnrng ayeIIow chemrcal
Potassrum drchromate |n sulfurrc acid, ilica gel cr}/stas and
imitin b de U rrect nlows th roucIr e tu e until the bage on the
other e fr ed. The yellow color urns green at ntrance
en Ien%t] of"the green chan rouh In eator of the

_ |s used wiaely In Europe and In ome 0 aces Inthis country.
It |s drsposable and IS used one time only. The length of the green

2-7

test results would



can be set for ang BAC desired as zi
to be sent to a |

0 EIectronlchPe?cket -S1zed forta?le devices:

either a
chemlfas
Examp

0 EV|dent|ary
devices
S|ze The

uspect to
thepsé Intoximeter.

Each of the
assive _systems in that
A passive system

in_.the vicinit sub
cooperation of t(tt ﬂlbjec

he d
alr

eV|ce

These devic
devices, or remote co
follect wh?I
ater analysis.
eV| entlarX test.
form no part
encapsu at|n un|ts
er [fate tub es

ey are anmllary to

S
by the Nation
egree of accurac¥
orensic laboratoty,
minutes of the DAl a
the new generatlon
Present
est to make a
breat]h test, under t
trial.

Currentl
breath testing, ¥he
fummarlzed |n Table 2
aws In each of the

rbee Time Magazine, Vol.

e
eS are thel A(\cho Sensor 11 and ALERT 5)3AD

€. breath spemmen

(fo orado requires this,
of pre |m|nary br ath testln? Examp

i
In status with a
ecision to arrest,

standard. There is usually nothing

boratory for analysis.

These hand-held devices use
Infra-red sensor, and do not reouire wet

jve rea douts either as pass-fail or in digital BACs.

instruments in mobile units: Thes% can be used either as
or as evidentiary test units, These units are large In
test procedure takes at least 15 minutes, and requireS the

leave his vehicle.  Examples include the Breathalyzer and
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states in which interviews of police, prosecutors defense attorneys, and judges
were conducted.

2.1 FLORIDA
2.1.1  Statutory Provisions

Sec. 322.251. Suspension of license; chemical test for intoxication.

L, (bgl. Notwithstanding the Provmons of this section, a law
enforcemént officer, who has reason to believe that a person's ability,
fo operate a motor vehicle |s |mpaired b}/ alcohol and that the perso
has been operating a motor vehicle durln% he period of such Impaiw* .
may, with the TDerson's consent, give, or the person may demand, a
Prearreft breath test for the purpose of determining if said” person i :
n violation of Sec,  316.028(1), but the taki % of such’ Drearrest '
breath test shall not be deem?d a compliance, with Provmons of
para?raph (a). The results of any test administered unde this section

not be admissiple _intG eviuence in .any civil or criminal 1

Brocee Ing. An analysis of a Persons reath in order to be consjdered
alid under the provmons of this sectlon must have been performed
according tq meth |p{prove Y Division _of Health of the
Department of Hea th and ehabilitative Serwces For this purpose,
the Dtlr\]n%llon of Health is authorized to approve satisfactory techniques
or methods

2. Prior to administering any prearrest breath test, a
enforcament offjcer shall advise the motor vehjcle operator. that he has
the rlghi to refuse to take such t it gd prior to administering such
test aw enforcement officer shall obtain the written consent of the
motor vehicle operator.

2.1.2 Case Law

The pre-arrest test is to be used when the officer does not have.
probable cause but does have a reasonable belief that the |nd|V|duaI was r|V|n&;
%8% r the influence of alcoholic beverages. Op. Atty. Gen., 075-4

While the above opinion seems to ~assert a substantive djistinction
between "probable cause” and “"reasqnaole bellef these terms are most freauentl
used on " an mterchangeabl bam% seems cleﬁr that the Attorneyf Genera
endorses a lesser stangdrd than P abIe causa and the authors here Dbelieve It
means simply a reasonable and articulable suspicion.

It IS unnecessary under Federal or FIorlda onsti tutlons or statutes to
place driver under arrest prior ﬁ? administerin 8' d test t% etermlne | he
Intoxicate State v, Mitchell, 45 So (1971).  The court based its
decmon on Schmerber v. Cal|forn|a US. 757 (1965) stating that the
relevant act was not arrest of the subject, but whether therewas a c'ear
|r|1d|%at||on of relevance and [ikely success of a test of the subject's blood for
alcoho
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2.2

2.2.1

are-arrest tei
presence of a

See Section 5.3 for in-depth study of this state"s PBT laws.
INDIANA

Statutory Provisions

Se¢.  9-4-4,5-3  (47-200 % Op Dortunrt to sybmit to chemrcal test
g or to rres 8) ny law " enforcement offrcer 3ut orrze (%
nforce aws this state requlating the use and op era 10n 0

hways who  has robable cause to beIreve that an

vehicles on public h %
Person érs committed ~ the offﬁ operating vehicle whil
ntoxrcate under IC 9-4-1-54, though not N his ?resence or VIew,
? all  not JJ ace such oerson under arrest for such offense until he has
Irst offer d tc such ?erson the ogtportunrhg to submit to a chemical
test: however, not necessary to o er such an opportunrt to a
Eerson who IS unconscrous Any ‘such person who ar[rrees it to
uch chemical test shall not™ be "arrested, shall accompany the
officer to the nearest availaple chemical test’ device for the 'purpose
of taking such test as a condition of the driving privilege:

(1) If such chemical ~ test resylts in orimafacie evrdéence tha&
such "person _js not Intoxic te? he shall not be arrested charge
with such offense and he shall be released Immediately.

(2) |If such chemrcal test results in relevant evidence, couDled
with otherg ence, that such J)erson IS intoxicated, he may be
arrested and charged with such offénse

3) If such chemical  test results in orimafacie evidence that
(S)L]r%(rerrf?)eerson IS intoxicated, he shall be arrested and charged wrt?r such

(b) (Redesignated as subdivision (a)(2) by 1973 amendment.)

(c) (Redesignated as subdivision (a)(3) by 1973 amendment.)

slih s T SR, SR A SRR
8H‘ense,, arid Ihrs Brrent HHX” |rcense she?ﬂ Cbe c?eﬂvere to the
ju (%e of the court [n which such chare along with a
certification of “refusal tc submit” otor vehrcles
See also Sec. 9-4-4.5-3 for definition of "chemical test."
Thist (s)%a ute is noé restricted to a breath test, but authorizes a

Lot reath, blood, urine, or other bodily substance for the
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2.2.2 Casa Law

The stata must establish a foundation before_3reathalyzer results are
admissible Pnto evfaence X? Es v. State, 305 N.E. 20 781 ?1974%

The Indjana Court of Appeals, First District, would not construe the
language "nearest avallable test device” so narrowly as require a law
enforcément officer to forego an accurate and apgroved chemical test (blood test
at  hospital wﬂhanalxsls at State Police Labor torg for another which would
have required movmg t e su bject elsewhere or transporting. device to him.
The COU"'[ also held that emgent circumstances $d|s3|pat|on of alcohol frcm
blood) allow for a sam Ie to be taken without a warrant, consent or arrest.
Clark™v. State, 372 N.E. 2d 185 (1978).

In  Dunham v, State, 375 NE  2d 245 1? 8), the court held that a
B%éefel I%tges of "breach test’ refused,” is admissib license revocation

2.2.3 Problems with Statutory Interpretation

The first sentence of the statute appears to I|m|t pre-arrest testin
to th(?se situations where the offense of ﬂnvmg{v \(/Y mtoxmated occurre
outside the orficer's lEresence or view. ording s variance wit
previous versions o* the provision.

Also, it is’not clear from the statute that the Pur pose of delivering
the drjver's license to the court, along with a certificate of refusal to take a
chemica| test, Is to effectively withdraw the dnvmg prmleq - even hefore the
?ourt has acted to suspend “ the license. Failure to deliver the defendant's
icense 1o tn ?ourt with tt]e certification, does not greclude -the court from
suspending the license.  Bowlin v. State, 330 N.E. 53 (1975).

2.2.4 Problems with Statutory Application

... The Indiana statute, when viewed as another layer of protection of the
c_|V|I,r|?hts of the motorist, works . very well.  Viewed a5 a device for
simplifyfng _the problem of establishing probable cause, It Involves some
problems. ~Since the statute requires robable cause before a pre-arrest fest s
glver] the statute imposes an add|t| nal requirement with which the police must
W In certain circumstances) before* gacmg a Qerson under arr st Such
addtonal requirement s not necessary tC meet constitutional standards

L |?] r%ported Ehat the . state ollce are ttsmBgr PBTs to ? lgnted
extent. _There Nas been no o t{ectlon in court to the use 0 s
date.  The pol |ce upﬁort the pre-arrest testi and feel that th % ?ave tlme and
gre esgemaldy use seParat N outJnarglna cases, which orobably would not
e prosecuted” even | an arrest were made



2.3 MAINE
2.3.1  Statutory Provisions

Chapter 29 Sec, [312.11C.  Every gerson operatrng amotor vehicle

which has been mvolved Inan, actid or_. which operated in

vroIatron of of the provisigns his Tit|e shaII at the request
go Ice offrc r, supmit to a reat te?] to be administered b

por tficer. ~ 'If %he test Indicates that the operator has o sumed

alcohol the police officer may require the operator to submit to a

chemical test i the manner set forth in this section.

2.3.2 Case Law

In _State v. Bellino, 390 A.2d 1014 51973) the Supreme Judicial Court
of Maine clarified an ambrgurty in Section 312, Subsection 10-C (now the
current  11C) by stat rnrg that since the statute does not expressly require an
arrest as a condition Pre edent to the admrnrstratron of a preliminary hbreath
test, arrest 1s urred and th a] the %se of thetest is to establish
00 abIe cause for requirl g an official second chemical test, blood or hreath,
If the preliminary breath test results are positive.

2.3.3  Problems with Statutory Interpretation

The statute does not s?ecrfrcaII}/ state th t the test is to be given
pfo [ to arresf h Eﬁ) parently clarified the eIlrno case, slpra,
hough a pre |m|nary reath = test was not an Issué in that case.

The statute 1s silent on. the. _issues of conse?uences for refusal,
aﬁtmtrsstrbrlrty of PBT results, and admissibility of the fact of refusal to taka
e tes

2.3.4  Problems with Statutory Application
No problems were noted.
2.4 MNNESCTA

2.4.1 Statutory Provisions
Sec. 169.121, Subd 5. Whena peace officer has reason to beljeve frc-
the manner in'w |ch a personlis dr| vrng, operating, orcontrollrng
motor v hrce or has vrol ed subd |vrs|on L, he may require the rrver
rovide a sample of h(!S reﬁth preli |nr screeni ﬁ
usr a device arf rove ﬁ the fommrssroner 0 rPu |c sa{W w rt
ur ose The results of t rermrnar screen tests e Used
the purpose of deciding wheth er an arrest should be made and
whether to re urre the chemical tests authorized In section 169123,
but shall used In an court action except to prove that a

emrcal te t Was, orooerl ujréd erson  pursua ection
169.123, hdrvrsr Hfo Ing the scre)enrng tE Bdrtronaf tests



rlngg 1bze3required of the driver pursuant to the provisions of section

The driver of a motor vehicle who refyses to furnish a sample of his
breath is sublject to the provisions of section 169 123 unless in
compliance with 169, 123 he submits to a blood, breath or urine test to
determine the presence of alcohol or a controlled substance.

See aIs? 169,123 subd 2; PBT test refusal is grounds for reouirina a
chemical test.

2.4.2 Case Law

State v. Grovum, 209 NW ~2d 788 (1973), the Su?reme Court of
Mrnnes?ta heId that refusal to tak% reIrmrnary screenin tesﬁ dru (t]
alcoholic beveraﬁes could not De rounsfor revocatr n of license, bul that
refusal to take the chemical test provrded b?{t e |mp led consent statute uId
be grounds for a Ircense suspension, t (111 cemrc% test coul
requested prior to an actua arrest It the polrce already had probable cause.

See Section 5.2 for in-depth study of this state's PBT laws.
2.5 MISSISSIPPI

2.5.1 Statutory Provisions

%g(s:t 63-11-5. Implied consent to chemical test; warnings; preliminary

* * *

The commrssroner of public safety and the state. board of health are

authorized to adoIpt groce ures, ru es, and Prulatrons to allow the

arrestrnq fficer t grve aﬁrermrnary unofficial “on-the-spot” test

to estaplish whether of not the breath of the driver is free from an

alcoholic content Dbefore = the offrcral chemical analysis test of hi

bﬁeafh IS made. However, the failure %nve the preliminary test
all in no way affect prosecution under thrs chapter

2.5.2 Case Law
None. Law is not used.
2.5.3  Problems with Statutory Interpretation !
is unclear whether this Btatute was . intended to rSJrovrde for the

unoffrcral -the-spot™ breath test to lven prior to _arrest.  The term
tartrestrng1 o? lcer" |s used, Implying thatgan arPest must first be made. This
est 1S

anned to be used In instances: where the river is a %reat aistance from
a Jreathalyzer, his would let the officer know whether It would be
worthwhile to take the drrver to the Breathalyzer site or not.



2.5.4 Problem with Statutory Application

This statute has not been used to date because no_procedures, rules or

at be ted by th f public safet the stat
Lgd olforhsealtavgllovv?n]gapo ed by the. cgmmrssroner of public safety or the state

2.5 NEBRASKA
2.6.1 Statutory Provisions

Se¢.. 39.659.05 Drunken driving; implied consent of operator of motor
vehicle- to  submit to chemical test to determine alcoholic content of
blood, urine, or breath; when test administered; refusal; penalty.

Any law enforcement officer who has been duly authorized
mfake arrests for Yrolatron of traffic laws of this state or ordinances
any crt)r or village ma)( require anyperson who operates or has In
his actual physical™ con roI a motor vehrcIe upon a public high way In
this state to submrt to a pre rmrnarg test of breath . for “"alcohol
content if the offi reas nabIe grounds to believe that %ech
er?on has aIcohoI In |s bo Y, ?mmrttea movrn tra
10lation has_been involved in a traf IC_acciaent, Ay person uho
refuses to submrt to such prelrmrna)( ah test or whose Rrelrmrnar
breath test results ; rndrcate an aco content tof teRnhu dredthswﬁ
one percent cr more shall be placed under arres erson
re?u es to submit to such preﬂmrnary%reath test shall b% Bunrshed b
%Jr'r'éers"f not less than fifty dolldrs nor more than one hundre

(5) Any person Wwho is retI]urred to submit to a reIrmrnarr{ breath
test, or to"a chemical blood, breath or urine test Bursuant 0 this

gtel&t]rorés shall ~ be advised of the consequences of refusing to submit to

See also 39.669.11 regarding admissibility of results.
2.6.2 Case Law

In State v. Gerber, 206 Neb. 75 1980 the Supreme Court of  Nebraska
heId that pefore _the resuIs %f a_P ){ e received in evidence, it must_be
]s] hat the reriurrements of ev Stat. 3ec 39-669,11 (Rerssue 1978
ae been met, Including evrdence that the method of performing th rermrnar
test has been, agorove%ngy the Nebraska Department of Health SNDH) that

erson _administ interpreting the test possesses a valid permit 1ssued b
the NOH " Tor that purpose. - > P P y

nSate V. Or sco. 199 Neb. 532, 260 NW2d 303 (1977), the, court
held that the offerin a PBT is not a condition precedent to an arrest for any
offense arrsrn out o acts alleged to have been committed whj e gerson Was
rrvrn% actua hysicat  control é\ motor vehicle Whr under th
Influence of aIcoho In effect, the court ruIe that a driver can Dbe arreste



for DI without being offered a PBT if the arresting officer already had enough
evidence to establish probable cause for arrest.

See Section 5.1 for in-depth study of this state's IPS and PBT laws.
2.1 NEW YCRK
2.1.1 Statutory Provisions

Sec. 1193-a. Breath tests for operators of = certain motor vehicles.
Eve_rg Person _Oﬁ)e_ratlng a motor vehicle whjch has been involved in ap
accident or which 1s operated in violation of any of the provisions of
this chapter shall, ~at the request of a police officer, submit to a
breath test to be administered by the- police” officer. It such _test
Indicates that such operator has consumed alcohol, the police .officer
may require such operafor to submit to a chemical test in the manner
set forth in section eleven hundred ninety-four of th's chapter.

2.1.2 Case Law

In People ¥ Grassgr, 393 N.Y.S. . 2d 1009 61977)’ th% Amherslt TO\(\P
Court held that use of PST under the statute is . constitutional, but could be
uncon tltutlon%I In_certain mrcums}ances., This c?urt would re?uwe that there
would have to pe at least a "reasqnable suspicion™ of-the crime_of driving . while
Intoxicated.  ("Reasonaole suspicion” being Ian?uage from Terry y. Ohio, 392
U.SJ.) The. statute on jts. face 1s much broader, alfowing PBT 7n tases o7 any
traffic accident or violation.

2.1.3 Problems with Statutory Interpretation

The statute is silent on the issyes of admissibility of test results,
ﬁggaequences of refusal, admissibility of refusal, and testing methodology to he

2.3 NORTH CARCLINA
2.3.1 Statutory Provisions

Sec, 20-15.3.  Preliminary breath test. Any law enforcement officer:
havm%_ reasonable _%rounds to believe that a nersonhas heen drl,\lln% or
opera Ing a V?h_l le on a hlngay or public V%hlcula “area while Under *
the Infldence of intoxicating™ liquor may, withoutmaking —an arrest,
request that such person submit to_a preliminarychemial breath test .
to ‘be administered b_éhe officer.  The results of this test shall not
be admissible. n evidence and failure to submit to the test shall not
constitute a violation of this Chapter. No,thmg contained in this:
section shall be construed to preven‘ or r$qU|re su??equent chemical
test Pursuant W G.S.  20-16.2.  The [aw-enforcement officer r%questln
the test shall advise orally and In writing the person to be teste
that his fallure to take the subseauent chemical tes pur?uant to.  G.S.
-15.2 will - not result in a Fenalty and that such refusal will not
require the taking of a chemical test. “No device may be used to give a
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chemical test under the provisions of this section unlgss it has been
apDroved as to type and make by the Department of Humen Resources.

232  Case Law
No case law on P3T noted.
2.3.2 Problems with Statutory Interpretation

While the statute does not specmcally state that the fact of a
refusal to take the P ina mls]slbe In court or amy reason It i1s clear from
reading the statute that th|s IS the case, since the miotorist must be advised
tngt enfa Ity esut from his refusal. and that such refusal will not require

takin a c emlca test.

2.3.4  Problems with Statutory Application

It is reported that the state patrol is not using the PBT for two
reasons; gl) itis not admjssible |n court, and (2) twent m|nutes are reﬂuned
to admlnlst r thetest North Carolina expects to use PBT more the future,

rma adevice to scregn out thoSe persons with low enou h 3AC readings
at th t should not be arrestedp P g !

2.9 NCRTH DAKOTA
29.1  Statutory Provisions

Sec 39-20-14. Screenln% tests. }/ person who operates a motor
vehicle Eon the public Iga }/]s of this state shall De deemed t? ﬁ
gwen consent to submit to an onsite screening test or tests .of Nis
reath for gurpose of estlmatlng the alConol content of hi tflood
uoon the request aw enforcement™ officer who has reason to Dbelieve
that such. ‘person committed a movm? traff|c violation or was |nvoIvd
In a traffic  accident ~as a drive in conjunctlon with. the
¥|0Iaton or the, acchdent tne officer hag through his ob ervatlons
ormu ated an op|n|on that suc persons ody contains coho
Eerson shall not be r%%uue to submit  to as %enlng teft or tests of
B breatg wh|% at a hospital as apatlent | édica Practltlone
Immediate charge of this case Is not first notified of proposa
to make the requlrement or obgects to the test or tests on the ground
that such_ would be prejudicidl to the froper careJ or treatment f the
patient. The screening test or test e per ormed by an
entorcement oftlcer cgrtl led as a chemjcal test ogerator g %state
toxicol oglst ?n accorain % to metho % and .with devices aPpro e? g
state t0xico PIS'[ results o ?uch screenin e shall b used
ony for determining Whet er or not a urther test Shall be given under
grovmons of “section 29-20-01, su%h erson Eetuses to submlt
to su screening test or tests, none sha lven, but such refusal
be suff|0|ent cause to rev such person’s Ilcense o g Lmlt to
dnve in éhe same. manner as prow |n section 39 30-04, and arin
provided In  se tlon ?% and ajudlma review as provided. |
sectlon 29-20-06 sha be available. provisions of this section



shall supersede any provisions of chapter 39-20, nor shall any

grovrsron of ccaé)dtr]w 20 be construed "to supersede this section
Xcept as provi erein.

2.9.2 Case Law
No case law located.
2.9.3 Problems with ~ Statutory Interpretation

he test The statute is silent on the issue of admissibility or refusal to taka

2.9.4 Problems with  Statut” yApplication e
No problems noted.

2.10 SCUTH DAKOTA

2.10.1  Statutory Provisions

Sec. . 32-23-1.2.  Submission to breath test requrred by officer —
Chemical test after positive breath test. — Every person operating a
motor vehicle which has been involved In. an accident or. which " s
operated in vrolatron of any of the Provrsrons of this chapter sha
the request of a law enfor ement of |cer supmit to a bre th test to
be admrnrstere T ? % f such test indicates that sych
operator has consumed alcohol, the law enforcement officer may require
surl;S ethtredrtor to submit to a chemrcal test in the manner set forth in

2.10.2  Case Law
No case law noted.
2.10.3  Problems with Statutory Interpretation

The statute is erent on the issue of whetherthe breath test may he
lve before arrest. 3 breath test drsc%rssed In  the statute appeasé 0 be
ere)( for the purpose of etermrnrn? whether turther testing 1s needed 1S
not clearly for th purpose of estabTishing probable cause.

The statute is also silent on the issugs .ofconsequences forrefusal of
the test, a mrssrbrlrty of such refusal, admissibility ~oftest results and
testing methodology

2.10.4  Problems with Statutory Application

This  statute s not viewed by the state atrol as providing for a
Rearrest breath éest It the arreste ?] driver "Dasses" t breath tesé tnen
Ieevsehle charged with something other than driving with a 0.10%blood" alcohol

2-13



2.1
as ]having a PBI |

2.11.1

a§V§eported upon because it is described in other literature

Statutory Provisions

Sec. 1202, Consenttochemical test — a An person who operates,
atﬁ]e ts to operateor js iIn acéua srca conthol of anZ vehrce on
| way |n this sate rs dee P t]o given his cons nt o the
ta | g of sample reath for t e urpose of determining the
tholb conten hrs bQ? It breath tbp eur ment 1S not
re e to

srina y. .available or e person rs una e a sufficient
sample of” his breath for testrng or If a st ae police of icer or law
enforcement officer vrh been certified by the Vermont criminal

ustrce rarnrn councr ursuant to Title 20 secthon a?
easonab rou ds to beIr e that the gerson is_under the influence o
ﬁ % oth e th an or in. ad }ron to alc he 1S deemed to have given
5. Consent to the takin a sample of his bloo those purposes.
fin the offrcers oprnr n a gerson Incapable of decision or
unconscrous} b ga eemed thaﬁ his consent IS Ig en and a
sam eof |s l00 shaII be taken A sample of breath shal (e taken
)e/ law enforcement officer who has been certitied by the
Partm nt of ubIrc safet% fo operate a field sample atherrng devrce
0 the ﬂas c romato%rap In othete whenever sC}a % po |ce o ficer

or.a_law enforcement officer een certr Vermont
crrmrnal J ?trce training counerl pursuant to Trte 20 sectron 2398,
hag reasona grounds to” Dbelieve tat the  person wtas oper trq%
ttemptrn {0 ate or was. in actual t] sical controlo any venhic
while " under the Iuence of Intoxicatin quor

(b) A person who is requested by a law enforcement officer to submit to
chemical test under this section shall have the rrqht to consult an
attorney rror to deciding whe her .or. not to sub it o the chemical
nPerson must™ declie wr%hrn a_reasonable time, but no later
e o7t e 0 et
submrtsyto a reath test he sh Inhave aIso the ri ht to have a pb[oog
t mrnst red ense.  Arrang mens or the %ey e%
re

his
ungthe erson sub rttrnj1 to tt]e

attorne some . 0 erson acti 1S be g exc%

erschn |s detarn in cu?to after a |n|strat|on o Q eat test,
In which case the law enforcément ofricers avrng ?g the person
shall ‘make arrangements for administration of d cest ~ upon

demand.
Note: This statute IB%T ftually Vermont's impliedconsent law, and the

state does not have a separate



2.11.2 Case Law

Arrest 1is not a statutory prerequisite to the admissibility of a
chemical Dbreath test analysis under this statute if such a test is administered
with the driver®s consent. State v. Brown, 125 Vt. 53, 209A 2d 324 (1965).

2.11.3 Problems with Statutory Interpretation

The statute cited does not clearly provide for a preliminary breath
test. It is not clear whether such a test is authorized prior to arrest. While
the Brown case, supra, indicates that arrest is not necessary when the driver
consents “to the test, the statute indicates that a total of one test ("a test")
may be administered. Therefore, if a test is given pre-arrest, another one may
not be required later. This effectively rules out the use of any devices whose
reliability is adequate only for screening purposes.

2.11.4 Problems with Statutory Applications
Because the statute does not allow for administration of more than one

test, this statute 1is not wused as authority for preliminary breath testing.
PBTs, therefore, are generally not used in Vermont.

2.12 VIRGINIA

2.12.1 Statutory Provisions

Sec. 18.2-267. Analysis of breath to determine alcoholic content of
blood. - (d Any person who is suspected of a violation of Sec. 18.2-265

shall be entitled, 1if such equipment be available, to have his breath analyzed to
determine the probable alcoholic content of his blood. Such breath may be
analyzed by any police officer of the State, or of any county, city or town, or
by any member of the sheriff"s department of any county, 1in the normal discharge
of his duties.

(b) The State Board of Health shall determine the proper method and
equipment to be used in analyzing breathsamples takenpursuant to thissection.

(c) Any person who has been stopped by apoliceofficer of the State, or of
any county, city or town, or by any member of the sheriff"s department of any
county and is suspected by such officer to be guilty of a violation of Sec.
18.2-266, shall have the right to refuse to permit his breath to be so analyzed,
and his failure to permit such analysis shall not be evidence 1in any prosecution
under Sec. 18.2-266, provided, however, that nothing in this section shall be
construed as limiting in any manner the provisions of Sec. 18.2-263.

(d) Whenever the breath sanrnle so taken and analyzed indicates that there
is alcohol present in the blood of the person from whom the breath was taken, the
officer may charge such person for the violation of Sec. 18.2-266, or a similar
ordinance of a county, city or town wherein the arrestis made. Any oerson so
charged shall then be subject to the provisionsof Sec. 13.2-253, or of a
similar ordinance of a county, city or town.
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() The results of such breath analysis shall not beadmitted into evidence
in aP/ prosecutron under Sec. 18.2-266, the purpose of this section being to
srmit @ preljminary analysis ofthe alcoholjc content of the blood of a person
suspected of having violated the provisions of Sec. -260.

Police officers or members of any sheriff's department shall, upon
storzrprré% any _person suspected of having "violated the . provisions of . Sec.
advise such person of his rights “under the provisions of this section.

2122  Case Law

| None noted. See Section 5.4 for in-depth study of this state's PBT
an

213 WSCONSIN
2131 Statutory Provisions
Sec. 343.305. Revocation of license on refusal to submit to tests.

* * %

erson % viplated Se¢ local ~ordinance In
conformity therewith, theoffjcer may reduest the person, prior to

rrest an Issuance a crtatron to take a reI| Inar breath est
?f (E, usrnp ya nAevrcg rovéb

gur pose speci |ed under sub.
the department for the _purpose. rson refuse a

preIrmr ary breath test without berng sub ect to revocatron under sub

It he”or she consents, after rrest to take a test under par.

. Neither the results of the preliminary breath test nor the fact

that it was dmrnrstered shall * be admissible in any action or

rocee?rng In wpich It is, material to prove that the person was under
he Influénce of an Intoxicant or a controlled substance.

2132 Case Law
None noted.

2.13.3  Problems with Statutory Interpretation
No problems noted.

2.13.4  Problems with Statutory Application

Wrsconsns PBT statute clearl¥ requires that the oolice officer haYg
probable causa be ore administering a PBT to arrest thus the PBT statute wou

not be useful In those srtduatrons w ere the officer has only reasonablesusorcron

that aoerson has  violated the driving-under-the-influence statute Since the
BT results are jnadmissible, _and srnce ost-arrest tasting does not rcﬁburre a
orior PBI, the only ouroose a PBT could serve is to determine whether additional
tasting for blood ‘alcohol Tevel should be pursued.

.(Z)éa) |f a kw enf?rcement offrc%aﬁhéarg(e@robable cause to believe that



7.1 A PROPOSED STATUTE FOR ILLEGAL PER SE
Section 1000.00
Driving While Under Influence of Alcohol or Any Other Drugs

i
(@) A person shall not drive or be in actual physical control of any 7.
vehicle while: Jj-

1. The alcohol concentration in his blood or breath is 0.10 grams of"
alcohol per 100 milliliters of Dblood or 0.10 grams of alcohol per 210 liters of
breath, as shown by chemical analysis;

2. Under the influence of alcohol;

3. Jnder the 1influence of any drug or combination of drugs toadegree
which renders him incapable of safely driving; or

4. Under the combined influence of alcohol ar j anyother drug or drr.gs .
to a degree which renders him incapable of safely driving;

fb) The fact that any person charged with violating this section is or
has been legally entitled to use alcohol or any other drug shall not constitute a
defense against any charge of violating this section.

5. Driving while under the influence of alcohol or any other drugs is
a classification of the offense.

Commentary on IPS Statute
The chemical analysis includes wet and physical chemistry.

The vrationale for charging under a statute combining IPS with

traditional DUI: A majority of prosecutors surveyed by this project preferred tn
charge both IPS and traditional DUl offenses 1in order to give the jury the
maximum proof of intoxication. Some were reluctant to try a violation of IPS if

no other indicia of impairment were present. This was due to previous experience
with some juries that will not convict without broader evidence of impairment.

Even in states with [IPS statutes, defenses to the illegal BAC, as
though it were a presumption, have remained. Despite language in some statutes
establishing a strict liability, some courts have held the non-expert testimony
can be used in defense of an IPS charge. This judicial gloss obviously arts as a
partial bar to the effectiveness of IPS statutes.

IPS is uniformly complimented by prosecutors as an improvement in
effective prosecution. It was felt that in time all the courts will accept the
concent of IPS without the judicial gloss that gives defendants the opportunity
to rebut the statutory prohibition, as though it were a mere presumption.



Therefore based on the exgerlence of rDrosecutors an other law
enforcement of ICers, the puject has Chosgn a mode |law WhICh comoines IPS with
the ftahdar eatures of statute. Qur conclusion \ ﬁ at the combination
ode Proac |t glves he roseeutor mu t|p Ways to convict a
de endant W | arg n% ? basjc ense h oes not have to be
unanimous In |n t a e endant has vIo ated any one of the subdivisions 0
the statute: % have to he unani us hat te defendanﬁ |oIated the
statute In one o e several ways BOSSI The hjurg can actuallybe split on
the Individual bases for flndln? lolation of the Statute. In effect this
statute gives the tt)rosecut [ multiple O&Jortunltles In one charging i Istrument to
copvict, “and effectively eprlves the defendant of the oprf[a]ort ni to focus his
defenses on the one Issue that mlqt ama to the one Or more
jrurors Under this type o statu 0Se . Jurors o have unartlculated
eservatlons concerm%1 reliability o eV| entiar Y teft resulté are qlven
amJJ or unit base the|r conviction upon* tradl _ |C|g h|Ie
hose favor te use of a er se requ atory ormat an ? impressed . g
sclentific accuracy . and bitity 0 estln techno o[g are  likewise
?atlsfled with ap Ifatlon of the statute This type of statute spreads the
argest net permissib



1.2 A PROPOSED STATUTE AUTHORIZING PRELIMINARY (R PRE-ARREST BREATH TEST
Section 1001.00

Refusal to Take a Preliminary or Pre-Arrest 3rsath Test; Authorization
and Procedure

Any Ialw enforcement  officer who has been duly authorrzed to meke
arrests for “violation of tratfic laws of this state dinances of amﬁcrt
town, or village ma requrre anY erson vrho drives or has. In his actuaI ? srcal
control a vehicle within this state to submit to a preIrmrnar test o reath
for aIcoHoI content If the oJ r ha? an articulaple aﬂd reas na Le su? Icion
that such person has committed the offe'ise of drrvrn8 lle under t uence
of alcohol “or any other drugs pursuant. to Section 1000.00. efusal to take the
arelrmrnar te%t of bre ﬁth shall consti:ute an rnfractron u rsha ga fine of
not more than f breat analyss must_ be administered at the scene (?
stop. . Any Ddreat anayﬁrs required “inder this section must eadmrnrstere wrt
an rnstru ent and in such a manner approved by the Commissioner of Toxrco

b.lic Heat or that pur ose The results of a preliminary breath an srs ma
:)e use etermining Whether &, arrest shoul e made. \When IVer r
actua Iy arrested pro srons of tie states Im Conser(tit Statute will aP ¥

preli rnar reat (% authorized here in addition to any tests
authorrze n the Implied Consent Statute.

Commentary on PBT Statute
articulable and rerasonable SVSaICIOnrtmnYagbee Baser{tj

drivin beﬁavror or, upon a stop or any viola ased upon g_numoer
of benhavioral atter S other faCtors, which upon th fficer's

lence Icate jmpairment, sucn as the etectron of sIurred speech or
goholrc breXth qh Jrre P

Ué)On erratic

Because of the h incidence of aIcohoI rnvoIveBnent In rnéu y . and
groperty damage t%ge automo le accl enté It 15 also. reasonable to beligv tha}
ne or.‘more 0 rrvers In. such accl ents are s? impaired. The occurrence 0
an accigent may pr?vr e sufficient basjs foy the officer to requst a PBT of rach
Involved drive only to rule out alcohol as a contributing factor.

ture has taken note of the fact that approximatel
Percent of aT } 9 ?éh hwaly accrcjl nts Involve dripkin érrvers a)rl%l (has reerIve58
hat  this threat {0 p ic safety warrants closer” scrutiny o potentray
hazard us drivers where there IS evrdte] ce of drinking sufficjent to. create

rtr be nd reasgnable suspicion that one or more of the drivers is rmparred
yaco [ other drugs
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An Interim Report to

the Nation From the
Presidential Commission
on Drunk Driving



5.0 LICENSING ADMINISTRATION

Suspension or revocation of driver licenses can be an effective deterrent to driving
while under the influence. Studies in California and Washington show that license
suspension was more effective than assignment of violators to alcohol education and/or
treatment programs. |If suspensions are imposed consistently and are highly publicized,

this sanction can play an important role in reducing driving under the influence.

Cooperation between the States in sharing information on driver licensing and
violations in order to stop those with revoked or suspended licenses from becoming
licensed in another State is a necessity. The following recommendations are intended to

improve the administration of the licensing process:

RECOMMENDATION

5.1 Administrative Per Se License Suspension

States should enact legislation to require prompt suspension of the license of drivers
charged with driving under the influence, upon a finding that the driver had a BAC
of 0.10 in a legally requested and properly administered test. The prompt suspension
should also extend to those who refuse the test, as well as those who are driving on a
restricted license. Such suspension may be carried out by the court upon
arraignment, or by the administrative agency charged with license administration.
There should be reciprocity among States to assure a driver's license suspension by

the home State if the driver meets these conditions in another State.



-nU MISSION NOTE

Some States have begun to use innovative methods to establish swift and certain
penalties for drunk driving. In Minnesota* West Virginia, lowa, and Delaware, arv driver
registering above 0.10 AC has his or her license automatically suspended for 90 days (or
more) regardless of the subsequent disposition of his case. |If he or she refuses the test,
his cr her license is suspended for ISO days. This is a swift and certain sanction which

" significantly adds to the general deterrent effect of the control system. The individual is
afforded the opportunity of a hearing within a specified period of time; the feCtS to be
pursued at this hearing relate to whether the individual tested over the legal limit or

whether the individual refused the test.

A different approach, used in New York for repeat offenders, provides for an
immediate temporary suspension pending disposition of the charges. This system is'
carried out by the court where there is a finding of probable cause for the arrest and
where there is a drunk driving conviction within the past five years. These two
approaches also differ in thei.r administration; the New York system is administered by

the local criminal courts for the Motor Vehicle Department, while the other States'

systems are administered by the State driver licensing agency.

REFERENCE

1 Analytical Study of Minnesota Law, Robert H. Reeder, Northwestern Traffic
Institute, December 1951.

2. Uniform Vehicle Code, Section 6-205 and 6-208.



Drunk Driving Penalties

Forthose who think that the new DUI laws recently passed
in many states are fa; too harsh, wc advise those people to take
a look at how other nations around the world are dealing with
the problem of the drinking driver. In some of the following
cases youU find that a few of these countries don't have near
the drunk driving problem that now exists here in the United
States. The apparent reason for this lack ofa high number of
DUI cases in these other countries would seem to be directly
attributable to the no nonsense, rountinely dealt, strict punish-
ments handed out by the courts in these foreign countries. This
information Jyis been drawn from newspaper accounts and
statistics supplied to MADD by members. Any incorrect
statements are attributable to the sources, not the writers.

West Germany* Ifa suspected drunk driver tests outat 0.8
mills ofalcohol in the bloodstream, his license isautomatically
suspended fora minimum of three months, with a maximum
of one year in prison or a fine. The police also use roadblock
checkpoints to randomly test drivers foralcohol consumption.

Norway * In Norway, its a mandatory, minimum sentence
of three weeks injail for any driver caught with a blood-alcohol
level of .5 per mil or more. That means that five drops of
alcohol per 1000 drops of blood. A fine may beaddcd scaled to
income. Suspended sentences are extraordinary. On the first
offense you lose your license for at least one year. On the
second offense within five years, you lose your license for life.

Israel « The problem ofthe drinking driver on the roadways
in Israel is virtually non-exisiam. due largely to the two-year
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In Other Countries

prison term that awaits convicted drunken drivers. In 1980. an
Israeli Embassy spokesman was quoted as saying that there is
about one drunk driving case in Israel a year.

Soviet Union <« First offenders are banned from the
roadways for six months. In one instance, the drunk driver
who killed six and injured five more during a drive through
northern Moscow v/as sentenced to death.

Great Britain ¢« Those convicted face automatic license
suspension for one year. In addition, if the case isaggravated,
lifetime banishment from the roadways is possible. Other
sentencing possibilities include six months in jail, up io an
S1800 fine, and assignment to gardening, garbage collection,
and other community service.

Egypt ¢« Like most Moslem countries, alcohol usage is
prohibited, drunken driving cases are rare.

India « Arrests arc rare, but penalties are severe. Those
convicted face six months in prison. Sl 12 fine, or both.

South Korea « Just an arrest resuits in an automatic two
month license suspension, with a conviciton meaning a jail
sentence of up to one year and a fine of S700.

Japan ¢ First offenders can face up to four months in jail
and a S200 fine. Licenses are also revoked and can be returned
only upon successful completion of a driving test one year
later.

Chile » Those convicted face from 61 to 541 days in jail. If
someone has been injured the minimum prison sentence is 18
months.

Federal Legislative Victory

The U.S. Congress has joined the fight to rid our roadways
of the drunken driving mt.nace. On September 29. the House
of Representatives unanimously passed the legislation which
contained the provisions of H.R. 6170. also known as the
Howard-Barnes bill. On October 21. the Senate also unani-
mously passed the legislation. On October 25. President
Reagan signed this welcome provision into law.

Essentially, this new law will provide important federal aid
in the form of incentive grants to those states setting up
comprehensive, community-based drunk driver control pro-
grams. Another attractive feature of the Howard-Barnes
legislation is that it will provide the incentive grants out of
funds which arc already budgeted, thus the federal debt will not
be increased because of this program.

A special thanks isin order to the President. Congressmen
Howard and Barnes, and the individuals and groups respon-
sible for the passage of this essential new measure.



MONDAY MORNING REPORT.

DRUNK DRIVING.. .legislation has been ap-
proved by lawmakers in 32 states and Washington,
D.C. during 1982, according to a national survey
by the Christian Science Monitor.

Although the new laws aimed at reducing the
incidence of drunk driving differ from state to state,
most of the current legislation has incorporated
one or more of the following provisions:

1) Minimum mandatory jail sentences

2) Referral of drunk drivers to education or al-'

coholism treatment programs

3) Criminal penalties for drunk drivers whose
auto crash has resulted in death of another
person

4) Suspension or revocation of driving privileges

5) Raising the minimum legal drinking age for all
alcoholic beverages (including beer) to 21

6) Making it illegal to operate a motor vehicle
with a blood alcohol level of 0.10 percent

The current wave of concern about drunk driv-
ing has taken place over the past two years, spurred
on by several groups representing the victims of
drunk drivers.

MADD (Mothers Against Drunk Drivers) has
received national attention and has been particu-
larly effective in California, where a tough new
drunk driving law went into effect in January, 1982.

Volume 6 No. 16 August 30, 1982

Organization of the new groups and their activist;
pressure in state legislatures across the U.S. has
helped to focus attention on the victims of drunk
drivers. In the past, lawmakers, judges, juries and
even many law enforcement officials often sympa-
thized with the drunk driver rather than the victims.

Part of the problem was the common belief that
people had about drunk drivers...“But for the
grace of God, there go I."

The mistaken notion is that most drunk drivers
were common, ordinary citizens who perhaps for
the first time in their lives had “one drink too many”
at a party and then became involved in an auto
crash while trying to make it home.

The realization that most drunk drivers are not
"first-timers™ as far as driving while under the influ-
ence of alcohol and most have i:ad far more than
“a couple of beers” has helped the general pubiic
to realize that tough drunk driving laws pose no
threat to most of the driving population.

In a study of 839 drivers involved in fatal auto
crashes in Michigan during 1981, the Michigan
State Police reported that 289 drivers had not bean
drinking prior to the crash.

Of the 553 drivers who had been drinking prior
to the fatal crash, only 19 percent registered a
blood alcohol level of under 0.10 percent.

81 percent of the drunk drivers registered 0.10

States act to curb drunk driving

sC ;3yn0ni ;5p.2 by tH* Alconpi Research Information Service iAF'r
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Area’s \\ar on

Drivini PayS

Area Traffic Deaths Drop;
Arrests Are on Increase

» By Blaine Harden
Wuningun Put Stiif WntM

The highly publicized war against drunk
driving—waged this past year by mothers, law-
makers. judges, juries and the police—has
racked up impressive victories in the Washing-
ton area.

Highway deaths in 1982 declined in Virginia,
Maryiand and the District of Columbia, where
law3 against driving under the influence of al-
cohol were toughened. At the same time, arrests
(if drunk drivers have increased'sharply..

ALCOHOL, From Al

Throughout the Washington area,
there may never have been such a
bad year to be drunk at the wheel

In Northern Virginia, a drunk
driver involved in a head-on collision
that killed three persons was con-
victed in September of second-de-
' greo murder. The conviction was the -1
mfint in tho state on that serious
‘charge in tn alcohol-related traffic
scase.

In Maryiand, a drunk driver in--
volved in a crash that Killed five
members of a Montgomery County
family was sentenced to 15 years in
prison. *

In the District, police began a
first-in-thc-nadon mandatory breath
test for all driven stopped for mov-
ing violations. Any driver who
refuses the test can be arrested.

Despite tough new laws and ag-
gressive enforcement, some drivers
continue to drink and drive. John T.
Hanna, director of the Virginia De-
partment of Transportation Safety,
soys only one in 2,000 drunk drivers
s ever caught One such driver
slipped through the enforcement net
last weekend in the Washington
area.

police said.

in prison.

Donald W. Jewell, 33, who ran an
e insect exterminating business, threw
'a party at his Manassas house on the.
night beforo Christmas Eve. Friends
* who saw him at the party described
, him as drunk and “having a hard
- time talking."
In the middle of the party, Jewell
- ’stormed outside and drove off in his
black 1979 Chevrolet pickup truck.
' "He headed south at 70 miles an hour
on a 55-mile-an-hour, two-lane road,

Jewell had a record of drinking
eand bad driving.
*-1969 he was convicted of driving
under the influence of alcohol Near
Hodges, S.C., in 1975 he ran a stop
light and crashed into a car, killing
three persons. A blood-aicohol test .
showed that Jewell was under the
influence of alcohol at the time. He
was convicted of involuntary man-
slaughter and sentenced to six years

Four years later, after he'd-moved
north to Mathews, Va.,.Jewell was
convicted of breaking and entering
and sentenced to five years in prison.
From prison. Jewell fWrote Circuit

M a

In the District this year, 36 people—the low-
est figure in at least a decade—had died in
traffic accidents as of Tuesday. Alcohol-related
deaths in Maryland fell 30 percent while ar-
rests of drunk drivers were up 50 percent.
Highway deaths in Virginia declined 14 per-
cent.

During Christmas weekend, a3 police in ail
three jurisdictions beefed up patrols, there was
one alcohol-related death in the Washington
area, compared to seven over the 1981 Christ-
mas weekend.

‘The word is out. We are out there to get
people and as a resuit we have reduced fatal-
ities," says Robert M. Goldstein, director of the
D.C. police alcohol countermeasures and traffic
services.

See ALCOHOL, A7, coll

Court Judge John DeHardit “l am
an alcoholic and | need and want
help with this so | can be a man. |
also know that if | don't get help
with my drinking | will be back in
prison."

About 10:30 p.m. a week ago to-
day, Jewell lost control of his pickup
rounding a curve. Police said Jewell
tried to pull his truck back on the
road but it went into a roll, taking
up both lanes of Rte. 234 near
Manassas. It stopped rolling when it
smashed into a pickup coming from
the opposite direction.

“He had the whole highway cov-
ered. It looked like a wall coming at
me. It scared the daylights out of
me. I'm still “cared," William E. Par*
her Jr., 39, the driver of the other
L pickup, said yesterday.

In California in i

Parker, wno escaped with a j
strained back from the crash that e
totaled his pickup said he wa3 lucky.

"When | knew anything, he was '
rolling at me. If | hadn't got in the
ditch, hed a killed me too," Parker
said.



ALASKA COUNCIL ON PREVENTION
OF ALCOHOL AND DRU'j ABUSE. INC.

7521 OLD SDWAFLD HVY.. SUITEA* ANCHORAGE . ALASKA 99502 (907)349*6602

FACTS ABOUT ALCOHOL CONSUMPTION IN ALASKA

—For all age groups

The average yearly intake of alcoholic beverages for all Alaskans
(every man, woman, and child) 1is 33J gallons, a combination of

distilled liquor, wine, and beer. This is the equivalent of
4.6 gallons of absolute ethyl alcohol.
. &

In order to consume 4.6 gallons of absolute ethyl alcohol per
year, you would have to drink...

*Most naturally fermented wines contain 12 to 14% ethyl alcohol.
So called "fortified” wines have alcohol added to increase the
percentage.

ACOPADA JANUARY 1982
KJB:st

3ased on 1980 census Please feel free to
reproduce this fact sheet
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