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With this in mind H .B . 54 demonstrates no rational, much less 
compelling state interest, in exempting facilities from licensure simply 
because they happen to receive no state or federal money and are 
associated with a religious organization.

The source of the facilities' funds and its association with a 
religious association simply does riot appear to he connected in any way with whether or not. these children deserve the same protection from abuse, neglect or hazardous circumstances as children in secular 
centers.

Likewise the source of the facilities' money and association with a 
religious organization does not appear to justiiy compelling a secular 
facility to spend the money and resources necessary to comply with 
the original act when the religious facilities operate the identical type 
o f business enterprise.

Since there is no language in the original act which appears to 
authorize the Child Care Board Lo interfere with the religious beliefs 
of any church, this exemption seems irrelevant to any need to protect 
the F irst Amendment riy'-'o of religious groups.

However, i f  a religion's belief?; are manifested in practices which 
may threaten the safety and well being of children, then the state 
through its police power and the doctrine of parens patriae can and 
should lawfully discover and prevent such dangers. See Code v .
State, 237 A rk . 927, 377 S.W.2d 016.

In the Cu.de case the Arkansas Supreme Court overru led parents' 
religious objections to having children vaccinated, saying that the state's police power superceded the dangerous beliefs o f parents which 
threaten the well being of the children. The Court quoting the United 
States Supreme Court in Prince y_̂  Massachusetts, 321 U .S . 158, said:

The right, to practice religion freely does not include liberty to 
expose the community or the child to communicable diseases or 
the latter to ill health or death.
. . . Parents may be free to become martyrs themselves.
But it does not follow they are free, in identical circumstances Lo 
make martyrs of their children before they have reached the age 
of full and legal discretion when they can make that choice for 
themselves.
Again however, it is important, to noie that the intent of the 

original legislation has nothing whatsoever to do with parents' religious 
rights or the rights of a religious association but simply with the
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protection of all children, religious or not, in facilities which are 
religious or secular.

Therefore any argument tluit thi, exemption is necessary to 
protect the F irst Amendment rights of the prospectively exempt facili­
ties is without support from any language in H .B .54 .

In fact the bill itself appear;; that it may violate the doctrine o f church/state separation by awarding an unjustifiable benefit to religious 
organizations not enjoyed by private facilities which operate identical 
enterprises.

Without a justifiable secular legislative purpose which neither 
advances or inhibits religion, the bill is, in fact also suspect from the 
point of view of the FirsL Amendment. Roeiner v . Maryland, 426 U .S . 
736, 96 S .C t. 2337, 49 L .Ed.2d 179

Again, it is difficult to s'>e, from the bill itselT, a secular and 
neutral legislative purpose for exemption of only the religious facilities. 
Rather it appears that this legislation is clearly intended lo fu rther 
the alleged rebejious in : : rests of certain denominations since there is 
no rational juL.ification fo r the exemption in view of the legislative 
purpose quoted abo/e.

The courts, in reviewing a challenge to this bill, can look behind 
the legislation into ihe history of the: bill, something thnt has been 
done recently in McLean v . Board of relocation,529 F .Supp. 1255 
(E .D . Ark. 1982) and Ifppcr.sbn v. "Arkdh7;as, 363 U .S . 97, 89 S .C t. 
260, 21 L .Ed . 2d 228 0968 )7

Since the burden is on those defending a discrimination to make 
out a claim fo r justification (Wengler v . Druggist Mutual Insurance 
C o ., 446 U .S . 142, 100 S .C t. "1540’, TH L .11(172(1' 107) T  cap "ad vise you 
that this bill presents no such justification nnd the state could therefoi 
not carry that burden in a court action.

It is important to remember that:
1. Many children in the so-call al religious cenlo.rs are not momba 
nor are their parents, of the religious facility seeking exemption. 
So again the particular beliels of the religious association are 
irre levant to protecting the children at the facility. Circle H and 
Tailh Christian homes recruit children from all over Arkansas 
regardless of the children's religion at the Lime, of lheir arriving 
at these facilities. The Alamo foundation solicits, new born k.bics 
from all over the. nation Intally disregarding any beliefs of the 
child.



The Honorable Joseph K. Mahony 
The Honorable Robert T,. McGinnis 
January 2<\, 1903 
Page Five

There is simply no rational justification for denying these children 
protection of slate law because the institution they end lip in, 
through no choice of their own, lias a religious objection t.o 
licensure.
2. This exemption would not have protected Circle H Ranch 
because records at social services reflect it received well over 
$100,000 in state and federal aid.
3. Many of these children come from broken homes, and have 
learning disabilities which require expert counseling and often 
special education which, as Judge Barrier found in the Circle II 
case, arc not available at. some of these facilities. These are 
children who need society's protection and assistance.
4. Health department inspections are inadequate to insure the 
safety of children because they do not. have specific day care 
rules and regulations to address vital areas of the operation of a 
child care center such as playground safety, etc. The same is 
true with the Fire Marshal. Such problems were observed at the 
Alamo Foundation where an unfenced swimming pool nnd unfenced 
fishing pond were than 100 feet from a playground serving 
70 children.

> •

5. Current criminal laws against child abuse are not adequate to 
protect children iri these centers because: (1) These laws cannot 
operate without a report of abuse by a witness. Al. some facilities 
absolute loyalty is the rule and therefore it is unlikely that 
employees will file such a complaint; (2 )  Binployp.es at other centers are not likely lo report abuse because it may cost them their job; (3 ) Criminal statutes don't aut.horixe closing the facility 
where abuse or neglect is practiced. They only allow prosecution 
of individuals. And if the only witnesses are children who are 
too young to testify, there is no case to lake to a prosecutor 
although the abuse, unreported, in nonetheless occuring.
In conclusion, House Bill M is constitutionally suspect as being 

without rational justification and thus discriminates both against a 
large class of children and the owners and oper<tto’\s of secular facilities.

I am informed of the likely prospect of an immediate court challenge 
if the bill is enacted. In Lhal eventuality, it is my judgment that the 
bill would be struck down as a violation of Ihe constitutional provisions 
I have mentioned.



»



m

Minister Promises to Close School, Is Freed
>>}■ h ' f
LOUISVILLE. N eb .-A  fundamentalist 

preacher was freed from jail yesterday after prom­
ising to temporarily close his nonaccredited Faith 
Christian School in Louisville.

During a brief hearing before Cass County Dis­
trict Judge Raymond Case, the Rev. Everett 
Sileven pledged that he would shut down the 
school until the end of November or the end of 
tho special session of tiie Nebraska Legislature 
scheduled to shirt start Nov. 5, whichever comes 
tlrst.

The legislative session was called to deal solely 
with state budget problems, but supporters of the 
school will try to convince senators to take up the 
issue, if  the matter is not resolved by that time, 
Sileven said he would rcturr to jail.

The national secretary of the Moral Majority, 
fireg Dixon of Indianapolis, attributed Silevcn's 
release to teachers from around the country who 
have been in Cass County all week to support the 
school.

Several times during tho live-year-old dispute 
over the pastor’s refusal to use state-«crtificd 
teachers, Sileven has promised to dose the school, 
only to reopen it later.

Minister Again Freed in School Case
PLATTSMOUTH, N eb .-T h c  

Rev. Everett Sileven. head of the 
Faith Christian School, was released 
from jail yesterday for the fourth 

ST? time and prayed .hat officials who 
jailed him for four months h r  op­

's''- erating an illegal church school lie 
q  converted, killed or restrained from 

interfering with his ministry.
Sileven, pastor of Faith Baptist 

Church in Louisville, who had been 
^ e n te n c e d  for refusing to use statu- 

• i  certified teachers, said on the jail- 
house steps:

"Well, it’s good to he out . . . .  I 
do usk in the authoritative name ol 
Jesus, the supreme law of the uni­
verse, that find Almighty hind the 
officials of the state of Nebraska and 
Cass County from further interfer­
ence with the ministry of find at 
Faith Baptist Church and the saints 
of Cod i f Nebraska by either con­
vening them or restraining them or 
removing them or killing them."

He dedined further comment. 
The Associated Press called his 
home for elulwrntion on his condem­
nation of officials, hut the wife ol his

A R O U N D  T HE N A T I O N

associate pastor said Sileven had no 
more to say. Sileven was sentenced 
to jai! nearly a year ago.

He was freed three times last year 
when he temporarily dosed the 
school, only to reopen it again and 
he returned to jail.

The school's legal battle has span­
ned five yeurs.

The U.S. Supreme Court refused 
to hear the ease.



• According to a report in the Janu­
ary 27 issue of the Arkansas Bap­
tist Newsmagazine, a  Southern 
Baptist newspaper in the state, “ both 
local churches and state denoraina- 

j tlonal leaders appear to be squarely 
i on the other side” from those who be­

lieve that licensing of religious-aiffili­
ated child care facilities Is a viola- 

, tion of the principle of separation of 
i church and state. . . .  •

Johnny B iggs, d ire c to r of Child 
Care Services for the B 'n tis t State 
Convention, said bis agency ba3 “ not 
found state licensing to be an in­
fringement of our religious liberty."

The article said that none of the 
church-sponsored child care facilities 
that have applied for exemption are 
associated with a Southern Baptist 
church or child care center.

Marilyn Hall, director of the child 
developm ent cen ter a t  Park  H ill

Baptist Church in North Little Rock, 
called licensing “just for the protec­
tion of the child."

“ They [state officials] in no way 
te ll us what to teach ,"  Hall said . 
“They don't even talk about curricu­
lum. They give us good guidelines to 
work from as far as establishing the 
proper ratio of teachers to children, 
am ount o f room  pbr ch ild  and in 
making nutritious meals."

Cult Activity Observed
W ALLA  W ALLA , Wash. (A P ) -  

University of Washington sociologist 
Rodney Stark says religious cults ap­
pear stronger where traditional reli­
gions are weakest. He says that ratio 
shows up on the West Coast where 
church  m em bership is lowest but 
where cult activity is high.

■ ' V M
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Churck Stats, Children
NOT SINCE TILS crcation-sclence 

bill has Arkansas seen so much cjccU- 
cment over a religious issue — nr a 
supposed religions issue — as that. 
S’SS&T’—'**:>;?£{ generated by the 
K y  vd  question of state li*

l i c e n s i n g  of r e l i - 
I M g i o u s - a f f i l i a t e d  
VV\t; v y V - 1' child care facilities.

At a “ re lig iou s
F s ? \  ' t , - ' f r e e d o m "  r a l l y
Ijlt -A t . i ,  Wednesday, the ro­
tunda of the S ta te  C ap ito l was 
packed to overflowing with an ex­
cited crowd of folk from Christian 
schools throughout the state. They 
had come in response to pleas from 
fundamentalist ministers and Morai 
Majority leaders to defend the prin­
cip le of separation of church and 
state.

The separation principle is worthy 
of such gatherings, and more. But 
there’s a problem with Wednesday's 
rally, as with much ol tho other up­
roar relating to House B ill 54 and 
Senate Bill 98: The matters a t hand 
are not, In essence, church-state sep­
aration Lssucs. They arc matters re­
lating to the state’s responsibility to 
care (or its citizens.

Indeed, judging from the crowd at 
Wednesday’s raliy, most of the par­
ticipants were from Institutions that 
are  not even affected by the pro­
posed measures. They were, by all 
indications, from Christian schools 
for older youth.

One can understand how those who

censing are a m inority . T hat tarct^ 
would be irrelevant if the issue were 
truly one of church-state separation. 
Matters of principle are not deter­
mined by popular vote.

But it is important to know that 
the large majority of religious-affili­
ated child care agencies are on re­
cord favoring license by the state.

The National Association of Homes 
for Children, a principal professional 
organization, long has opposed "ac­
tion by any state body that would 
exempt any residential group care 
agency from  m in im um  licensing 
standards." More than half of that 
organization's 460 agencies, in every 
state in the union, are religious-afflli- 
atea.

The issue could conceivably be dif­
ferent — though there remaics some 
question  even h e r e — if church  
groups were opera ing such facilities 
solely for their own congregations. 
But these are churches that have en­
tered the public arena. They are  
dealing with citizens for whom the 
state quite properly has a responsi­
bility.

It long has been established in law 
that the state has responsibility lo 
guard against abuse of any of its citi­
zens — including abuse of children 
by their parents.

Rather than to try to circumvent, 
or seek exemption from sharing in 
the protection of children, religious 
groups should be the first to support 
such a benevolent concern.



Joe Boddy 
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FEDERAL SUPPLEMENT

BANGOR BAPTIST CHURCH, et 
al., P la in tiffs,

v.

STA TE OF MAINE. DEPA RTM EN T OF 
EDUCATIONAL AND CULTURAL 
SERVICES, and H arold Reynolds, J r ,  
Com m issioner, D efendants.

Civ. A  No. 81-0180-B.

United S tates D istrict Court,
D. Maine.

Oct. 26, 1982.

Action was brought by fundam entalist 
Christian churches, teachers, pastors, par­
en ts  and association of fundam entalist
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schools against Maine D epartm ent of Edu­
cational and C ultural Services alleging th a t 
Maine- compulsory education laws violate 
the  First, N in th  and F ourteen th  Amend­
ments. On defendants' motion to dismiss, 
the  D istrict Court, Cyr, J ., held th a t: (1) 
Maine s ta tu te  requiring every child be­
tween seven and 17 to a ttend  public school 
unless receiving “equivalent instruction" in 
a private school, provided 0  a t  equivalent 
instruction was approved by commissioner, 
was not overbroad; (2) regulatory  require­
m ent of "equivalent instruction" was not 
facially vague; (3) regulatory requirem ents 
of huorm stion concerning school philosophy 
and financial in fo rm ati' ' r> and teacher certi­
fication °.r. j  pupil-t-ooier ratios in elemen­
ta ry  schools w ere not 'i tra  vires; but (4) 
sum m ary judgm en t was inappropriate on 
fundam entalist Christians' free  exercise and 
establishmen' laws claims.

Motion g ran ted  in p a rt and denied in 
part.

1. Federal Civil Procedure <*=>2544
Defendants had to satisfy  district court 

th a t there were no m aterial .facts in dispute 
and th a t they w ere entitled to judgm ent as 
m atter of I s v  in light of all disputed facts 
and any reasonable inferences from those 
facts, viewed in light most favorable to 
plaintiffs; sum m ary judgm ent had to be 
denied if there remained the slightest doubt 
as to any m aterial fact.

2. C onstitutional Law *=84
Test in determ ining w hether regulation 

of religiously motivated conduct, violates 
the free exercise clause contem plates deter­
mination w hether challenge is m otivated by 
and rooted in legitim ate and sincerely held 
religious belief, whether and to w hat ex ten t 
s ta te  regulation burdens free exercise 
rights and w hether any such burden is ju s­
tified by sufficiently compelling sta te  in ter­
est. U.S.C.A. Const-Amend. 1.

3. C onstitutional Law «=>84
Governmental regulation which signifi­

cantly burdens free exercise of religion can­
not w ithstand constitutional challenge un­
less it represents the least restrictive means 
15H)

of achieving compelling s ta te  interest but 
exem ption of religious activity from regula­
tion is m l  constitutionally required where it 
would unduly in terfere  with fulfillm ent of 
compelling governm ental in te re s t U.S. 
C.A. C o n st Amend. 1.

4. C onstitu tional Law «=S4
A lt' otigh a t least seme sta te  regulation 

may be imposed upon private schools at­
tended by students of compulsory school 
age, Christian fundam entalists were enti­
tled to present evidence a t trial that 
M aine’s compulsory education laws and reg­
ulations burdened their religiously motivat­
ed activities and sta te  defendants would 
bear burden of proving th a t any govern­
m ental regulation which did burden free 
exercise of religion represented least re­
strictive means of achieving compelling 
sta te  interest. 20 M.R.S.A. §§ 102, subd. 7, 
911, subd. 3 , 12S1, 12S6; U.S.C.A. CoiisL 
Amend. 1.

5. C onstitu tional Law c= 4 2 (l)
The constitutional rights of others may 

be asserted by one whoso compliance with a 
legal duty would deny others their constitu­
tional rights.

6. C ourts e=>107 
Federal Courts <£=<80

Sum m ary disposi ion of appeal by 
United S ta tes Supreme C ourt results in 
judgm ent on m erits ev;n  though there has 
been no briefing, oral i r /u m e n t  or written 
opinion but rationale of ffirm ance may not 
be gleaned solely from m inion below and( 
sum m ary action, which has precedential 
value in virtually indistinguishable cases 
and in cases involving but slightly different 
facts and issues, should not be understood 
as breaking new ground.

7. C ourts «=107 
Federal C ourts «=>513

Suprem e r ourl's sum m ary dismissal of 
appeal from  Nebraska decision which up­
held judgm ent enjoining operation of ele­
m entary anJ secondary Christian schools 
for failure to comply with school approval 
requirem ents similar to those imposed in 
Maine did not entitle sta le  defendants to

1210

summary judgm ent in Ch. 
talists' action challengiz 
Maine compulsory educat 
had not been shown tha 
accepted reasoning of Ne 
M E S A . §§ 102, subd. 7 ,1 
12S6; U.S.C.A. ConsLAme

8. Constitutional Law 
Where Maine's comp 

regulatory’ scheme impose-- 
fundam entalist Christian ' 
tices, sta te  defendants had 
excessive entanglem ent wl 
imposition of educational si 
dam entalist Christians an 
schools and it was no a j 
should subm it requested I 
whatever form, and aw ait | 
the line" if and when 
arose. 20 M.R.S.A. § 1281;) 
Amend. 1.

9. Conatitutional Law < 
Once it appears th a t 

lenge implicates constituti 
conduct, court vrill require 
of sta tu tory  specificity thai 
tional context.

10. Constitutional Law «= 
Overbreadth doctrine 

belief th a t persons whose i 
tutionally protected may re 
cising their rights for fea 
would constitute violation - 
lating sta tu te  from constitu 
but before s ta tu te  may be i 
face for overbreadth, over! 
substantial.

11. Schools *=160
Maine's compulsory edi 

regulations are not unconst 
broad. 20 M E S A  §§ 10 
subd. 3, 1281, 1286; U.S.CJ 
14.

12. C onstitutional Law 
A challenge predicate 

tional vagueness implicate 
of due process, requiring 
between lawful and unla- 
sufficiently explicit legis

maa— m b
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lummary judgm ent in C hristian fundam en­
talists' action challenging provisions of 
Maine compulsory education law? since it  
hsd not been shown th a t Suprem e C ourt 
s-cepted reasoning >f N ebraska court. 20 
M.R-SA. §§ 102, subxi 7, 911, subd. 3,1281, 
1286; U.S.CA. C onstA m end. L

9. Conatitution&l Law *=82(4)
Once it  appears th a t s ta tu to ry  chal­

lenge implicates constitutionally protected 
conduct, court will require g rea te r degTee 
of statutory specific'ty than in nonconsti'u- 
tional contex t

10. Constitutional Law *=82(4)
Overbreadth doctrine is predicated on 

belief th a t persons whose conduct is consti­
tutionally p ro t.c ted  mav re fra in  from exer­
cising their rights for fear th a t  to do so 
would constitute violation of law, thus insu­
lating sta tu te  from constitutional challenge, 
but before s ta tu te  may be invalidated on its 
face for overbreadth, o v e+ f^ ad th  m ust be 
substantial.

11. SchooU *=160
Maine's compulsory education laws and 

regulations are not unconstitutionally over­
broad. 20 M.R.SA. §§ 102, subd. 7, 911, 
subd. 3,1281, 1286; U.S.CA. ConsLAmend. 
14.

12. C onstitutional Law *=251.4, 253.2(1) 
A challenge predicated on unconstitu­

tional vagueness implicates dual principles 
of due process, requiring fa ir  notice of line 
between lawful and unlawful conduct and 
sufficiently explicit legislative lim itations

on discretion of law  enforcem ent officials to 
avoid a rb itra ry  and discrim inatory enforce­
m e n t U .S.C.A  ConstAm ends. 5, 14.

& Constitutional Law *=84
Where Maine's compulsory education 

regulatory scheme imposed some burden on 
fundamentalist Christians’ religious prac­
tices, state defendants had to  show th a t no 
excessive entanglem ent would result from  
imposition of educational schem e upon fu n ­
damentalist Christians and th e ir  private 
schools and it  was no answ er th a t they 
should submit requested inform ation, in 
whatever form, and aw ait litigation  "down 
the line" if and when specific disputes 
arose. 20 M.R.S.A. § 1281; U .S.C .A  Const. 
Amend. 1.

13. C onstitu tional Law *=82(4)
. A s ta tu te  may neither forbid nor re ­

quire doing of ac t in terms so vs.gue th a t 
persons o f common intelligence m ust neces­
sarily guess a t  its meaning and differ as to 
its application.

14. C onstitutional Law «=S2(<1)
A s ta tu te  is unconstitutionally vague 

on its face if it is expressed in such general 
term s th a t no standard of conduct is speci­
fied at all bu t facial vagueness challenge 
can succeed only when sta tu te  cannot valid­
ly be applied to any conduct

15. Schools *=8
Maine's requirem ent tha t s tudents no t 

a ttend ing  public schools receive “equivalent 
instruction” was not unconstitutionally 
vague on its face since term "equivalen t" 
was not so vague th a t persons of common 
intelligence would necessarily have to guess 
a t its m eaning and differ as to its applica­
tion and .since term was capable o f objective 

^m easurem ents and had core m eaning th a t 
could reasonably be understood. 20 M.R. 
S .A  § 911, subds. 3, 3, pars. A, B; U vC.A. 
Cons'.Amend. 14.

16. Schools *=164
Since Maine s ta tu te  which authorizes 

Commissioner of Educational and Cultural 
Services to prescribe courses of study and to 
w ithdraw  school approval "for cause" had 
potential of affecting First A m endm ent 
righ ts of Christian fu n d am en ta lis t ', vague­
ness doctrine demanded narrowly draw n, 
definite and reasonable standards for guid­
ance of adm inistering ol'icials. 20 M.R. 
S.A. § 102, subd. 7.

17. A dm inistrative Law and Procedure 
*=749

Presum ption tha t adm inistrative rules 
.a re  valid when sta tu te  specifically delegates 
to adm inistrative agency power to make 
ruL s is rebuttab le  on showing th a t chal­
lenged regulation is unreasonable exercise 
o f  delegated power.

(515)
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16. Schools t= 7 ,  8
Maine D epartm ent of Educational and 

Cultural Services' regulations requiring 
submission of s ta tem ent of educational phi­
losophy, goals and course of study of pri­
vate school, requiring sta tem en t of private 
school’s financial position and policies, and 
requiring th a t all teachers hold valid teach­
ing certificate and th a t all Bchools m aintain 
pupil-ieacher ratio of not more than 30 to 1 
represented reasonable exercise of power 
delegated to S tate  Board of Edv cation and 
thus were not u ltra  vires. 20 M.R.S.A. 
§§ 21, 51, 51, subd. 3, par. B, 102, subd. 7, 
1281, subd. 4. 12S6; 5 M.R.S.A. § 8051 e t 
seq.

19. Federal Civil P rocedure «=-'2481
Maine Board of Education's regulatory  

requirem ent of school approval prior to 
commencement of operations of private 
school may have transform ed truancy 
scheme selected by legislature for enforce­
m ent of compulsory educational laws into 
unauthorized adm inistrative system for li­
censing of private schools, and thus s ta te  
defendants' contention th a t adm inistrative 
convenience w arranted licensing and closing 
of private schools provided insufficient ba­
sis for ruum .ary judgm ent on fundam ental­
ist C hristians’ constitutional claim th a t reg­
ulatory prohibition against operation of 
unapproved schools was u ltra  vires. ,  20 
M.R.S.A. §§ 911, subds. 5, G-A, 6-A , pars. 
A-D, 7, 8, 914.

I. On April 15, 1982 the Maine Legislature re­
pealed the education h w s  codified In title 20. 
Maine Revised Statutes A nnotated, and enact­
ed title 2 0 -A  effective July 1, 1983. See 1982 
Me.Legis.Serv. No. 4, Laws 1982, c. 693.

Part 2, chap ter 117, subchapter I of the new 
education laws sets out the approval require­
m ents and procedures applicable to private 
schools. The five sections of the subchapter 
read as follows:

§ 2.901. -ernent for basic school ap­
proval

A private school may operate as an ap ­
proved private school for meeting the re­
quirem ent of compulsory school attendance 
under section 5001 if it:

1. Hygiene, health, safety. Meets the 
standards for hygiene, health and safety u n ­
der Titles 22 and 25; and

2. Is either:
[516]

Kewn M. Cuddy, Bangor, M e, William B. 
Ball, Philip J . M urren, K athleen A. O'Mal­
ley, H arrisburg, P a ,  fo r plaintiffs.

Ellen E. George, William R. Stokes, Asst 
A ttys. G en , A ugusta, M e, for defendants.

MEMORANDUM DECISION 

CYR, D istric t Judge.

The C ourt is presented w ith a motion to
dismiss the complaint for failure to state a 
claim upon which relief can be granted, 
which is accompanied by m atters  outside 
the pleadings, not excluded by the Court, 
and is to be treated as a motion for summa­
ry ju d g m e n t Fed.R-Civ.P. 12(b). Medina 
v. Rudman, 545 F.2d 244, 247 (1st Cir. 1976). 
The parties have supplem ented the record, 
both before and a fte r oral a rg u m en t zri’.S 
affidavits and memoranda of law.

The plaintiffs include fundam entalist 
Christian churches, teachers, pastors, par­
ents and an association of fundamentalist 
Christian schools. The defendants are the 
Maine D epartm ent of Educational and Cul­
tu ral Services [D epartm ent] and the Com­
missioner of Educational and Cultural Serv­
ices [Commissioner].

The amended complaint, which seeks de­
claratory and injunctive relief, as well as 
costs and counsel fees, alleges that certain 
provisions o f the Maine Compulsory Educa­
tion Law,' 20 M.R.S.A. §§ 102.7, 911.3, 12S1 
& 12S6, are violative of the First, Ninth,

A  Currently accredited by the Lew Eng­
land Association of Colleges and Secondary 
Schools; or

B. M eets the departm ent’s requirements 
for approval for attendance purposes under 
sectjon 2902. • '

§ 2902. Slate requirem ents
Private schools approved tor attendance 

purposes by the departm ent shall:
1. Im munization. Comply with the im­

munization provisions under section 6351;
2. Language o f instruction. Use English 

as the language of instruction except as spec­
ified under section 4602;

3. C ourses required by  s ta tu te  Proride 
instruction in hisiory as specified under sec­
tion 4601, subsection 1 and English as speci­
fied in section 4601, subsection 2;

4. Commissioner's basic curriculum. Pro­
ride  instruction in the basic curriculum es-
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End Fourteenth  A m endm ents to the Consti­
tution of the United S tates.

‘ Th^ fundam ental s ta tu to ry  provision 
brought under constitutional challenge by 
the p laintiffs :s  20 M.R.S.A. § 911, which 
requires every child betw een the ages of 7 
and 171 to a ttend  a public school, unless

ub lished  by rule by the commissioner under 
sectioD +601, subsection 4;

5. Certified teac irs. Employ only certi­
fied teachers:

6. Second*/}' schools. For private  sec­
ondary schools:

A. Meet the re q u ire m e n t of a rr limum 
school year under section 4U)1;

B. Provide a school day of sufficient 
length lo  allow for the operation of its ap­
proved education program ;

C  Have a student-teacher ratio of not 
more than  30 to one;

D. Include not less than  2 consecutive 
grades from 9 to 12; and

E  M aintain adequate, safety (sic) pro tect­
ed records; and

7. S tale board rules. Meet the require­
ments applicable to the approval of pnvate 
schools for attendance purposes established 
by the state  board pursuant to section 405. 
subsection 3, paragraph E.

§ 2903. Governing body requirem ents
Nothing in this subchapter shall restrict the 

authority of the gover.ting body of a private 
school to require additional subjects to  be 
taught in their school,

§ 2904. Removal o f bitsic approval
1. C om m issioner m ay rem ove basic ap­

proval. Notw ithstanding any other provision 
of law, the comm issioner may remove basic 
approval from any private school for failure 
to meet applicable approval requirem ents.

2. Procedural requirements. W henever a 
school fails to meet these requirem ents the 
commissioner shall:

A. Give due notice; and
B. Hold a hearing.
3. Herring. The hearing on removal of 

basic approval shall be In accordance with 
the applicable provisions of the Maine Ad­
ministrative Procedure A ct, Title 5, chapter 
375 and rules of the s ta te  board adopted 
pursuant to section 405, subsection 3, p ara ­
graph E.

f 2905. Nonrenewal o f  basic approval
The decision of the com m issioner on nonre- 

newal of basic approval of any school apply­
ing for renewal shall be in accordance with 
the Maine Administrative Procedure Act, Ti­
tle 5, chapter 375 and rules adopted by the 
Slate Board of Education under section 405, 
subsection 3, paragraph E.
The provisions regarding course require­

ments referred to ’n § 2902 are as follows:

receiving "equivalent instruction in a pri­
vate school . . .  [provided] the equivalent 
instruction is approved by the commission­
er."

Title 20, Maine Revised Statutes Anno­
tated, section 102.7, which directs the de­
fendant commissioner, i n t e r  a l i a ,  to " . . .

§ 4601. Basic curriculum
1. Required courses in Am erican and  

Maine history. The following courses shall 
be required.

A. American history and civil govern­
ment. including the Constitution of the Unit­
ed S tates, the Declaration r * ^dependence , 
the im portance of voting ai he privileges
and responsibilities of citu nip, shall be
caught in and [be) requireC graduation 
co m  all el»r<ienui/ and secondary schools 
both puDlic and private.

B. A course in the history [of Maine), in­
cluding the Constitution of Maine, Maine ge­
ography and the natural and industrial re­
sources of Maine[,J shall be iaught in a t least 
one grade from grade 7 to  grade 12. in all 
schools, both public and private.

2. English. Four years of English shall be 
required for graduation from a secondary 
school. •

4. Courses prescribed by the com m ission­
er. The commissioner shall prescribe by rule 
the basic cum culum  to  be taught in public 
schools.
The minimum school year requirem ents re­

ferred to in § 2902(6)(A) are as follows:
§ 4801. School days
The following provisions shall apply to 

school days.
I. Number. A school adm inistrative unit 

shall make provis on for the m aintenance t'f 
all of Its schools fcr at least 180 days a year. 
At least 175 days shall be used for instruc­
tion. In meeting the requirem ent of a 180- 
day school year, no mo*e than 5 days m ay be 
used for in-service education of teachers, ad­
ministrative meetings, parent-teacher -onfer- 
ences, records’ days and sim ilar activities.

A. The commissioner m ay reduce ol 
waive the minimum num ber of days required 
on application from a school board. Tht 
application must be supported in w ritin > 
with a statem ent of the reasons for the r> 
quest.
Section 405(3)(E) of the new law, referred to 

In § 2902(7), reposes in the S tale  Board of 
Education [Board) the power and duty to 
” [a)dopt or amend rules on requirem ents for 
approval and accreditation of elem entary and 
secondary schools."

2. Exceptions to  this requirem ent are found in 
20 M.R.S.A. § 911.1.A.

[517)
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prescribe the studies to be taught in the 
public schools end in the private schools 
approved for attendance . .  ," s and permits 
the Commiasioner to “remove basic approv­
al from any school for cause,’’ Is also assert- 
ediy unconstitutional.

Plaintiffs further challenge various re­
quirements for the approval of private sec­
ondary schools imposed pursuant to LO M.R.

S. 20 M.R.S.A. § J02.7 (Supp.1981). Section 
102.7 further provides:

American history and dv il government, in­
cluding the Constitution of the United Stales 
and the Declaration of It-dependence, the im­
portance of voting and the privileges and 
responsibilities of ciliienship, shall be taught 
in all schools of elem entary and secondary 
grades, both public and private, and Ameri­
can history and  civil governm ent shall be 
required for graduation from all elem entary 
schools, both public and private [a]
course In history, geography and the natural 
and Industrial resources of Maine shall be 
taught in at least one grade from 7 to  12, In 
all school system s, both public and private.

The officers in charge of a private school 
founded after Septem ber 3. 1965 shall furnish 
the commissioner with a copy of the course 
of study arranged by said officers.

Notw ithstanding ar:y o ther section of law, 
the commissioner may rem ove basic approv­
al from any school for cause. W henever a 
school fails to m eet requirem ents, the com- - 
missioner shall give due notice and shall hold 
a hear.ng. If the school fails to comply and 
does not take necessary rem edial action, the 
commissioner m ay remove basic approval. 

20 M.R.S.A § 102.7 (Supp.1981).

4. $ 1281. Requirements
The secondary schools of th is Stale shall be 

evaluated for basic approval and may be evalu­
ated for accreditation. No school shall be giv- 
en basic approval for attendance, tuition or 
subsidy purpose (sic) within this Title unless it 
m eets the following requirem ents:

1. Course o f s tu d y  approved. It m aintains a 
course of study approved by the commissioner. 
(20 M.R.S.A. 5 1281(1) (1964)].

2. Length o f school day. It has a school day 
of sufficient length to  allow th e  operation of its 
educational program as approved by the com­
missioner.

3. Minimum school year. It has a minimum 
school year of 180 school days, of which not 
less than 175 shall be actual school days and no 
m ore than 5 may be devoted lo  in-service edu­
cation of teachers, adm inistrative meetings, 
parent-teacher conferences, record days and 
o ther such teacher work activities. The Stale 
Board of Education shall have the ngh t to re­
duce or waive the minimum num ber of days

[518]

SA. § 1281 (Supp.1981), which mandates 
th a t "(t]he secondat7  schools of this State 
shall be evaluated for basic approval . . . "  
and establishes ten basic requirements.' :
The specific requirem ents for sta te  approv. -  -,r 
al of private secondary schools to which 
plaintiffs object are: (1) th a t each school 
m aintain "a  course of study approved by 
the defendant com m issioner;"5 (2) that

required upon application from any school 
com m ittee, board of directors or board of trus­
tees of any academ y in the S tate, such applica­
tion to be supported in writing with a state- 
m ent of the reasons for such request.

4. Certified teachers. It employs only certi­
fied teachers.

15. Pupil-teadier ratio, it has a pupil-teach- 
er ratio  of not m ore than 30 to one. [20 M.R.
S.A. § 1281(5) (1964)).

6. Hygienic facilities and equipment. It has 
safe and hygienic facilities, adequate equip­
ment and supplies, all ol which comply with 
the regulations established by the Department 
of H um an Services and the D cpa'lrncnt of Edu­
cational and Cultural Services.

7. Consecutive grades. It is organized to 
include n it less than 2 consecutive grades from 
9 to 12.

8. Requirement: fo r graduation. The re­
quirem ents for graduation shall include Ameri­
can history and 4 years of English in a planned 
program  approved by the Commissioner of Ed­
ucation. N otw ithstanding the foregoing, a stu­
dent who has satisfactorily completed thr 
freshman year in a degree-granting institution 
may receive a secondary school diploma from 
the school he last attended.

9. Records. It has adequate, safelv protect­
ed records. [20 M.R.S.A. § 1281(9) (1664)].

10. Size. Any public school enrolling fewer 
than 100 pupils may be approved by the Slate 
Board of Education on an emergency or contin­
uing basis only after the school committee or 
board o( ducctors have (sic) presented in detail 
reasons for such emergency, or continuing ap­
proval. Any such school which is adjudged by 
the board to be geographically isolated shall 
receive the board 's approval for a 6-year period 
subject to the right of the board to  terminate its 
approval, on the ground of size, only if the 
school receives at least 5-years' notice of su ‘h 
term ination, and subject also lo the satisfacto­
ry meeting in every case of the other require­
ments of this section.
20 M.R.S.A. 5 1281 (Supp.1981).

5. The am ended complaint also alleges that 20 
M.R.S.A § 1286 interferes with "the religious 
mission of tne [plaintiff) churches." The chal­
lenge to § 1286 does not, however, pose any 
additional or different issues not raised by the 
challenge to $ 1281.1,
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ej.ch school e m p lo y  “ on ly  c e r t if ie d  te a c h -  
m s ; " ‘ and  (3) t h a t  each  schoo l h av e  “ a 
p u p il- teach e r r a t io  of n o t m o re  th a n  30 to
one.>•7

‘ Plaintiffs contend th a t  th e  Commissioner 
has sought to  impose these s ta tu to ry  re­
quirements and various regulations prom ul­
gated in fu rtherance  thereof upon plain­
tiffs' church-schools. P lain tiffs assert th a t  
they have refused to  comply fo r reasons of 
religious conviction, insolar as the s ta tu tes  
8nd regulations require g re a te r  burdens 
than plaintiffs acknowledge to  be the law ­
ful province of the  defendants to impose. 
Plaintiffs insist th a t  compliance would sub­
stantially lim it and in terfere  w ith their re li­
gious mission and perm it s ta te  surveillance 
of church-schools, review of their church- 
school programs and other excessive entan- 
giements.

The amended com plaint pleads constitu­
tional violations in five counts: (1) violation 
of the Free Exercise Clause of the F irs t 
Amendment and denial of paren tal rights 
guaranteed by the N inth Am endm ent; (2) 
violation of the  Establishm ent Clause of the  
First Amendment; (3) violation of the Due 
Procr.ss Clause of the F ourteen th  Amend­
ment, in th a t the challenged sta tu tes and 
regulations prom ulgated thereunder are  
“impermissibly vague, overbroad, ultra 
vires and im properly d i ’egate  legislative 
authority to adm inistrative personnel;" (4) 
violation of the F irst, N inth, and Four­
teenth Amendments, by depriving plaintiffs 
of parental, property, and enterprise rights; 
and (5) violation of the F irst, N inth, and 
Fourteenth Am endm ents, by denying plain­
tiffs their rights “ in education to express, 
transmit, or receive ideas."

The defendants deny most of the m ateri­
al allegations of the amended complaint for 
the reason th a t they are  w ithout sufficient

®- The amended com plaint alleges that " . . .  
plaintiff C hurches employ teachers in their 
schools who, while proficient instructors . . . ,  
do not hold Maine S tate teaching certificates."

7* The amended com plaint challenges the re ­
quirement of 20 M.R.S.A § 1281.10 as lo 
vchool size. But tha t subsection is applicable 
to public schools only.

knowledge or inform ation upon which to 
form  a belief as to the tru th  of the m atters 
asserted. D efendants invoke \ he ancillary 
jurisdiction of the C ourt by way of counter­
claim against nine church-school p laintiffs 
and against persons, known and unknown 
to  defendants, charged with the direction of 
th e  church-school defendants-in-counter­
claim, for declaratory and injunctive re’ief 
aim ed a t the im plem entation of the  compul­
sory education law’s of the S ta te  of Maine. 
The second claim for relief asserted in de­
fendan ts ' counterclaim seeks a judicial dec­
laration th a t  certain church-school plain­
tiffs  cannot qualify for initial school ap ­
proval absent prior compliance with s ta te  
health, sanitation, fire, and safety require­
m ents, P lain tiffs adm it th a t the nine 
church-schuol defendants-in-counterclaim  
are  operating private schools w ithout the 
approval of the Commissioner and th a t they 
have refused to provide the inform ation 
required by the Commissioner, except infor­
m ation rela ting  to sta te  fire, safety, health 
and sanitation  standards.* By way o f af­
firm ative defense to the counterclaims, the 
defendants-in-counterclaim  reassert each of 
the constitutional claims alleged in their 

'am ended com plaint and fu rth er allege tha t 
the plaintiffs-in-counterclaim  will su ffe r no 
irreparable harm and have an adequate 
remedy a t law.

I

FACTS
Title 20 M.RS.A. § 911,1.A m andates 

that *'[e]vcry child between his 7th and 17th 
birthdays shall attend a public day school 
during the tim e it  is in session." However, 
‘‘[a] child shall be excused from attending  a 
public day school if he obtains equivalent 
instruction in a private school . . .  if the 
equivalent instruction is approved by the

8. At oral argum ent on the pending mo, an for 
sum m ary judgm ent, counsel represented that 
plaintiffs do not challenge and will comply (or 
have complied) with the requirem ents relating 
to fire, safety, health, and sanitation. In so 
doing, however, plaintiffs concede no right on 
the part of the Departm ent or the Commission­
er te  -•'ndition prior approval of their church- 
sc.’, cols upon compliance with these standards.
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commissioner." 20 M.R.S.A. § 911(3XA). 
For purposes of exercising his sta tu to ry  re­
sponsibility under this provision, the Com­
missioner is guided by: (11 the regulations 
o f  the  S ta te  Board of Education,1 issued 
pursuan t to 20 M.R.S.A. § 51(3XB), estab ­
lishing requirem ents fo r approval of ele­
m entary  and secondary schools; (2) the reg ­
ulations of the Board, issued under 20 M.R.

specting any of plaintiffs' claims for relief 
and that defendants are entitled to judg­
ment as a matter of law. Plaintiffs have 
not moved for summary judgment on any 
of their claims for relief or on either of 
defendants' counterclaims. Defendants as­
sert that their supporting affidavits have 
not been met by the plaintiffs with oppos-

S.A. § 59, regarding ’certification of teach- “* ^  affidavits setting forth specific facts
ers; (3) the studies required to be taught, 
as prescribed in 20 M.R.S.A. § 102(7); (4) 
th e  rules issued by the Commissioner re­
gard ing  such studies; (5) the  requirem ents 
fo r  approval of secondary schools, estab­
lished by 20 M.KS_A. § 12S1; and (6) vari­
ous provisions of title 22 M.R.S.A. a rd  of 
th e  rules and regulations of the D epart­
m en t of Human Services, prescribing s ta te  
health  and sanitation standards applicable 
to  schools, and of the Life Safety Code, 
containing fire safety standards issued by 
the  D epartm ent of Public Safe ty  pursuant 
to  title 25 M.R.S-A.

The D epartm ent issues regulations, codi­
fied at 05—071 CMR 127, sections 1 and 2, 
prescribing the minimum instructional re ­
quirem ents for public schools and for p ri­
v a te  schools approved for attendance purr 
poses under 20 M.R.S.A. § 911(3).

The qualifier ‘.L n and procedural require­
m ents for teacher certification are set forth  
in the regulations of the D epartm ent, codi­
fied at 05-071 CMR 115. The regulations 
governing school evaluation procedures and 
prescribing-standards for obtaining school 
approval are codified at 05-071 CMR 125, as 
modified by an "Addendum " issued in Sep­
tem ber, 1981 which fu rth e r explains tho 
procedures for obtaining private sectarian 
school approval. These th ree sets of regu­
lations are a t the heart of p la in tiffs ' consti­
tu tional challenges and for th a t reason are  
summarized in the Appendix.

II

LAW
[1] Defendants insist th a t there is no 

genuine issue as to any m aterial fact re­

raising any genuine issue for trial. See 
Fed.R.Civ.P. 56(e). For their part, plain­
tiffs  point out th a t the pending motion may 
not be used as a vehicle fo r tu rn ing  an 
adversary proceeding into a tria l by cifida- 
vit, see Thysset) Plaslik Anger KG v. Jndn- 
pJas, Inc, 576 F.2d 400, 402 (1st Cir.1978); 
Redman v. Wprrener, 516 F.2d 766, 76S (1st 
Cir.1975), and th a t the parties are entitled 
to try  the m aterial facts in genuine dispute, 
see Associated Press v. United States, 325 
U.S. 1, 6, 65 S.Ct. 1416, 1418, 89 L E d . 2013 
(1945).

Defendants m ust satisfy the Court that 
there  are no materia) facts in dispute, see 
Adickes v. S.H. Kress £  Co., 398 U.S. 144, 
157, 90 S.Ct. 1598, 1608, 26 L.Ed.2d 342
(1970); Ramsay v. Cooper, 553 F.2d 237, 240 
n. 8 (1st Cir.1977), and tha t defendants are 
entitled to judgm ent as a m atte r of law in 
light of all undisputed facts and any reason­
able inferences which may be d' wn from 
those facts, viewed in the light m js t favor­
able to the plaintiffs, see Adickes v. S.H. 
Kress £  Co., 398 U.S. a t 157, 90 S .C t at 
3608; Creative Environments, Inc v Esta- 
brook, 6S0 F.2d 822, 829 (1st Cir.1982). 
Sum m ary judgm ent must be denied where 
there  remains the slightest doubt as to any 
m aterial fact. United Stales v. Del Monte 
De Puerto Rico, Inc., 586 F.2d 870, 872 (1st 
Cir. 1978); Peckham v. Ronrico Corp., 171 
F.2d 653, 657 (1st Cir. 1948). There are 
numerous m aterial facts in genuine dispute 
and, with but few exceptions, it is fa r from 
clear th a t defendants are entitled to judg­
m ent as a m atter of law in light of the 
undisputed facts.

B. The S u i t  Board of Education is organized 
w ithin the Departm ent of EducaLfon'and Cul­

tural Services. 20 M.R.S.A. § 1-A.
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A. F r e e  E x e r c i s e — P a r e t o  t a l  R i g h  t s — R i g h  I  
t o  R e c e i v e  a n d  E x p r e s s  I d e a s — C o u n t s  
I ,  I V  a n t i  V

Counts 1, IV and V  presen t in terrelated  
constitutional claims. Count I alleges th a t  
the compulsory education law s impose prior 
restrain ts upon p lain tiffs ' federal and s ta te  
constitutional rights to  the free  exercise of 
their religion and deny the parent-plain* 
tiffs ' N inth Am endm ent righ ts  to d e te r­
mine the religious education of their chil­
dren. I t  is alleged th a t  enforcem ent of the 
compulsory education laws and' regulations 
would deprive the church-plaintiffs "o f 
their liberty to freely c a n y  ou t their re li­
gious mission in the form  of Christian edu­
cation" and "chill, if  no t destroy," the evan­
gelical m inistry of the pastor-plaintiffs "in 
the religious mission of the schools in their 
charge." The school principal- and teacher- 
plaintiffs assen. th a t they would “be denied 
entirely the right to carry  ou t a calling to 
the religious ministry of educating young 
Christians." Plaintiffs contend that no 
compelling sta te  in te rest justifies the bur­
den placed on their religious freedoms and 
tha t if any such in te rest exists it 'can be 
achieved through less restrictive means.

Count IV alleges th a t these state-imposed 
requirem ents would deprive plaintiffs of 
their parental rights and the ir property and 
enterprise rights under the F irs t, Ninth and 
Fourteenth Amendments, and under Article 
1, sections 1 and 6-A  of the Constitution of 
the State of Maine.

Count V claims deprivations of plaintiffs' 
rights "in education to  express, transm it or 
receive ideas," as guaran teed  by the F irst, 
Ninth and Fourteenth  Am endments, and by 
Article 1, sections 3 and 4 of the Constitu­
tion of the S tate of Maine.

10. See L. Tribe. American Constitutional Law 
§ 14-10, at 851 (1978); Noie, Religious Exem p­
tions Under the Free Exercise Clause: A Model 
ol Competing Authorities, 90 Yale 1—J. 350 354 
(1980); Pheffer, The Suprem acy o f Free Exer­
cise, 61 G eo.LJ. 1115, 1139 (1973).

11. Sherbert v. Vcmer. supra, involved a Sev­
enth-Day Adventist w ho w as fired by her em ­
ployer for refusing to  w ork on her Sabbath and

1. E x e m p t i o n  F r o m  G o v e r n m e n t  R e g u ­
l a t i o n .

In 1878 the United S tates Suprem e Court 
upheld the polyeam y conviction of a Mor- 
m an, declaring th a t r e l i g i o u s  b e l i e f  alone, 
no t r e l i g i o u s l y - m o t i v a t e d  c o n d u c t ,  is pro­
tected  by the  F irs t A m endm ent and th a t 
polygamy laws serve an im portan t secular 
purpose by preserving monogamous m?,*- 
riage and preventing the exploitation of 
women. S e e  R e y n o l d s  v. U n i t e d  S t a t e s ,  93 
U.S. 145, 164, 25 L.Ed. 244 (1878). M o r 
recently, the Court ?ccorded broadened con­
stitu tional protection to  certain  religiously- 
m otivated conduct on the p a rt of religious 
groups. S e e  M u r d o c k  v .  P e n n s y l v a n i a ,  319 
U.S. 105, 109, 63 S.Ct- 870, 873, 87 L.Ed. 
1292 (1943) [first am endm ent righ t in 
spreading beliefs, by d istribu ting  pam phlets 
w ithout a license, outweighs legitim ate sec­
u lar purpose in generating  evenue from 
persons using public streets), C a n t w e l l  v. 
C o n n e c t i c u t ,  310 U.S. 296, 60 S.Ct. 900, 84 
L.Ed. 1213 (1940) [first am endm ent right to 
solicit contributions and play religious re ­
cordings in public stree ts cannot be condi­
tioned upon licensing determ ination by 
s ta te  as to w hether a cause is religious, 
since sLate in terest in preventing fraud and 
preserving peace can be achieved by less 
drastic  means]. In S h e r b e r t  v. V e r n e r ,  374 
U.S. 398, 83 S.CL 1790, 10 L.Ed.2d 965 
(1963), the Court took a significant step  
beyond earlier case law ,10 by hole ling th a t 
only a compelling sta te  in terest cf.uld ju s ti­
fy  burdening the free exercise o f religion 
and th a t the sta te  m ust bear the burden of 
dem onstrating  the unavailability of less re­
strictive means of achieving its aims. I d .  a t  
403, 407, S3 S.CL a t 1793, 1795.11 In W i s ­
c o n s i n  v .  Y o d e r ,  406 U.S. 205, 92 S .C t 1526, 
32 L.Ed2d 15 (1972), a fte r b careful consid­
eration of the religious and s ta te  in terests 
involved, the Court concluded th a t Amish

w as denied unem ploym ent com pensation. The 
Suprem e C ourt held that the denial of unem ­
ployment com pensation placed a burden on the 
exercise of p la in tiffs religion, disproportionate 
to  any state interest in avoiding "fraudulent 
claims of unscrupulous claim ants feigning reli­
gious objections to Saturday w ork." 374 U.S. 
al 407, 63 S.CL at 1795.
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paren ts need not comply w ith compulsory 
education laws requiring th e ir  children to 
a ttend  .-chool beyond the eighth grade. In 
Thornes v. Rericw Board o f the Indiana 
Employment Security Division, 450 U.S. 
707, 101 S.CL 1425, 67 L .E d2d 624 (1981), 
the Court sta ted :

The s ta te  may ju stify  an inroad on reli­
gious liberty  by showing th a t  i t  is the 
least restric tive m eans of achieving some 
compelling sta te  in terest. However, it is 
still tru e  th a t "[t]he essence of all th a t 
has been said and w ritten  on the subject 
is th a t only those in terests of the  highest 
order . . .  can overbalance legitim ate 
claims to the  free exercise of religion.'’ 

Id. at 718, 101 S.CL a t  1432, quoting Wis­
consin v. Yoder, 406 U.S. 205, 215, 92 S.CL 
1526, 1533, 32 L .Ed2d 15 (1972). See also 
United States v. Lee, 455 U.S. 252, 102 
S.CL 1051, 1055, 71 L.Ed.2d 127 (1982) 
[sta te  may lim it religious liberty  on suffi­
cient show ing th a t regulation is essential to 
overriding governm ental interest].

[2, 3] The t/ist presently applied in de­
term ining w hether regulation of religious­
ly-m otivated conduct violates the free exer­
cise clause contem plates a th ree-p art de ter­
m ination: t

1. w hether the challenge is m otivated 
by, and rooted in, a legitim ate and sincere­
ly-held religious belief;

2. w hether and to w hat ex ten t s ta te  
regulation burdens free exercise rights; 
and

3. w hether any such burden is justified 
by a sufficiently  compelling s ta te  in te re s t 
Wisconsin v. Yoder, 406 U.S. a t 215, 92 S.CL 
a t  1533. G overnm ental regulation which 
significantly burdens th e  free exercise of 
religion canno t w ithstand constitutional 
challenge unless it  represents the “least re­
strictive m eans of achieving some compel­
ling state in te re s t"  Thomas v. Review 
Board of Indiana Employment Security Di­
vision, 450 U.S. 707, 718, 101 S .C t 1125, 
1432, 67 L.Ed .2d 624 (1981). E ut exem ption

12. In K ennedy v. M eacbem , 540 F 2 d  1057, 
1061 (10th Cir.1976), the Sixth Circuit decided 
tha t the dism issal of a com plaint brought by 
prison inm ates alleging unconstitutional re- 
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of religious activity from  regulation is not 
constitutionally  required w here i t  would, 
“unduly in te rfe re  w ith fu lfillm ent of the 
[compelling] governm ental in te re s t"  Unit­
ed States v. Lee, 455 U.S. 252, 102 S.Ct 
1051, 71 L.Ed .2d 127 (1982).

For purposes of the pending motion, the 
defendants concede th a t  p lain tiffs’ constitu­
tional claims are m otivated by, and rooted 
in, legitim ate and sincerely-held religious 
beliefs, contending instead th a t plaintiffs’ 
religiously-m otivated activities are but min­
imally burdened by the compulsory educa­
tion laws. D efendants argue th a t the Com­
missioner possesses the requisite adminis- 
L-ative power and willingness to accommo­
date p la in tiffs’ religious beliefs and th a t the 
Court should determ ine, as a m atte r of law, 
th a t  M aine’s scheme of compulsory educa­
tion is reasonable and th a t it serves compel­
ling s ta te  in terests w arran tin g  whatever 
minimal burdens may be imposed on plain­
tif fs ’ religious activities.

The im portan t interests competing for ju­
dicial protection in the contex t of constitu­
tional challenges brought under the free 
exercise clause are rarely susceptible to the 
requisite balancing on motion for summary 
judgm ent. See Minkus v. Metropolitan 
Sanitary DisL, 600 F.2d 80, 84 (7th Cir.
1979) [challenge to sta te  refusal to conduct 
civil service testing  on da te  o ther than Sab­
bath  raised substantial factual issues as to 
w hether accommodation could be made by 
the  sta te  w ithout undue hardship, requiring 
reversal of sum m ary judgm en t in favor of 
defendant]. See also Attorney General 
Bailey, 386 Mass. 367, 436 N.E.2d 139, 150 
(1982); 10 W right & Miller, Federal Prac­
tice and Procedure § 2732, a t  614 n. 67 
(1973). Courts normally perm it the parties 
to  presen t a complete factual record to fa­
cilitate the requisite balancing of competing 
in terests in considering firs t amendment 
claims. See Developmental Disabilities Ad- . 
vocacy Center Inc. v. Tuttle, 689 F2d 2S1 at 
2SS-2S9 (1st Cir. 1982).'* * .)

strictions on the free exercise of their si anic
religion w as im proper, since the stale neither
established that no religion w as involved nor
thnt any burdens or. its free exercise were war-
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[4] Although it is la te  in our constitu­
tional history to m ount a successful free 
exercise claim to exemption from  all gov­
ernmental regulation, see United States v. 
Lee, 455 U.S. 252, 102 S .C t 1051, 71
LEd.2d 127 (1982); Thomas v. Review 
Board of Indiana Employment Security, 450 
U.S. 707, 718, 101 S .C t 1425, 1432, 67
L E d 2d 624 (1981); Wisconsin v. Yoder, 406 
U.S. 205, 92 S .C t 1526, 32 L.Ed.2d 15
(1972); Gillette v. Un'fed States, 401 U.S. 
437, 91 S .C t 828, 28 L E d .2d  168 (1971); 
Sherbert v. Vemer, 374 U.S. 398, 83 S .C t 
1790, 10 L.Ed.2d 965 (1963); Prince v. Mas­
sachusetts, 321 U.S. 158, 64 S .C t 438, 8S 
LE d. 645 (1944); Cantwell v. Connecticut, 
310 U.S. 296, 303-04, 60 S .C t 900, 903, 84 
LEd. 1213 (1940); Reynolds v. United 
States, 98 U.S. 145, 25 L.Ed. 244 (1878), and 
it seems clear th a t a t least some sta te  regu­
lation may be imposed upon private schools 
attended by students of compulsory school 
age, see B oard  of Education v. Allen, 392 
U.S., 236, 245—47, 8S S.CL 1923, 1927-1928, 
20 L.Ed2d 1060 (1968); Everson v. Board of 
Education, 330 U.S. 1, 18, 67 S .C t 504, 512, 
91 LEd. 711 (1947); West Virginia State 
Board of Education v. • Barnette, 319 U.S. 
624 , 631, 63 S .C t 117?, 1181, 87 L E d . 1628 
(1943); Pierce v. Society o f Sisters, 26S U.S. 
510, 45 S .C t 571, 69 L E d  1070 (1925), these 
plaintiffs are  entitled to present evidence a t 
trial that Maine's compulsory education 
laws and regulations burden the ir religious­
ly-motivated activities. The defendants 
bear the burden of proving th a t  any gov­
ernmental regulation which does burden the 
free exercise of p laintiffs' religion repre-

ru i ttd  by a compelling s u te  interest in the 
regulation of prison affairs.

We do no t say that a hearing is required in 
every Instance. A well-developed showing 
by affidavits, exhibits, regulations and the 
responses to  them might dem onstrate, w ith­
out factual dispute, such limited actions by 
defendants and such a justification io r them 
as to obviate the need for an evidentiary 
hearing. In such a case the defendants 
would, of course, have to carry the heavy 
burden of justifying a sum m ary judgmenL 
See United States v. Diebold, 369 U.S. 654, 
655. 82 S.CL 993 [994], 8 L E d id  176; Webb 
v. Allstate Life Insurance Co., 536 F-2d 236, 
340 (10th Cir.): M ustang Fuel Corp. v.

3ents the 'cast restrictive means of achiev­
ing some compelling state interesL

2  The “Faith Baptist" Case.
[5) In support of the ir motion for sum­

m ary judgm ent, defendants place g rea t re­
liance on the dismissal by the U nited States 
Suprem e Court of the appeal in State ex 
rel. Douglas v. FaJth Baptist Church, 207 
Neb. 802, 301 N .W ^d 571 (1981), appeal 
dismissed rub nom. Faith Baptist Church v. 
Douglas, 454 U.S. 803, 102 S .C t 75, 70 
L.Ed.2d 72 (1981). In Faith Baptist the 
N ebraska Suprem e Court, on de novo con­
sideration, upheld a judgm ent enjoining the 
operation of elem entary and secondary 
C hristia- schools for failure to comply with 
school approval requirem ents similar to 
those involved here. The Faith Baptist de­
fendants, a church and certain of its offi­
cers and employees, claimed th a t  enforce­
m ent of the N ebraska school approval re­
quirem ents would viola e their righ t to the 
free exercise of their religion and to fear, 
raise, and educate their children.'5 Ih e re  
the Christian schools utilized a Bible-orim t- 
ed curriculum  supplied by A ccelerited 
Christian Education, consisting of a series 
of booklets containing instructional infor­
m ation and self-test questions considered 
appropriate for each instructional level. 
The curriculum  perm itted studenLs to  work 
a? the ir own speed, under the supervision of 
teachers who adm inister tests and assist 
student? having difficulty. The defendants 
refused to furnish reports of the names and 
addresses of students enrolled in their 
school as required by sta tu te . The defend-

Youngstow n Sheet & Tube Co., 516 ¥ 2 d  33, 
36 (10th Cir.).

Id. at 1061 n. 'J, See a!sc Hoggro v. Pontesso, 
456 F.2d 917 (10th Cir. 1972) [dismissal of in­
m ate complaint alleging interference w ith free 
ex erd se  of religion, held im proper absent 
showing tha t state interest in prison discipline 
outweighed free exercise rights).

13. The constitutional rights of others m ay be 
asserted  by one whose compliance with a legal 
duty would deny others their constitutional 
rights. See Crnig v. Boren, 429 U.S. 190. 195, 
97 S.Ct. 451. 455. 50 LEd.2d 397 (1976); Carey 
v. Population Services Internationa], 431 U.S. 
678. 97 S.Ct. 2010. 52 L.Ed.2d 675 (1977).

[523]
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ants refused to seek s ta te  approval of their • is an affirm ance of the  ju dgm en t only, the
curriculum , despite assurances of approval, 
and refused to  employ only sta te  accredited 
teachers and to seek approval to  operate 
their schools. The defendants m aintained 
th a t the operation of the ir schools was an 
extension of their church m inistry and th a t 
the sta te  had no au thority  to approve or 
accredit the ir schools, asserting th a t the 
basic philosophy of the public education sys­
tem ran contrary  to their belief in biblical 
Christianity and th a t th e  sta te  was there­
fore “not capable of judging the philosophy 
of the defendants’ school,” id. 301 K.W.2d 
a t 574. Finally, the defendants in Faith 
Baptist refused to subm it to school inspec­
tion as required by Nebraska law "because 
the S tate  has no righ t to inspect God's 
property."

N ebraska law provides penal sanctions 
for "violations of the various sta tu to ry  pro­
visions re la tin g  to compulsory education 
and operation of private, denominational 
and parochial schools." Id. 301 N.W.2d a t 
575. The N ebraska Supreme C ourt held 
th a t injunctive relief, as opposed to criminal 
prosecution, was appropriate to prevent a 
continuing and flag ran t course of violations 
of N ebraska criminal law. Id.

The defendants in the  present action 
claim th a t the  sum m ary dismissal of the 
Faith Baptist appeal is dispositive of plain­
tiffs ' F irst and Ninth Am endm ent claims, 
since the Nebraska- Suprem e Court had re­
jected essentially these same claims. On 
the weight of the sum m ary affirm ance by 
the United S tates Suprem e Court, these 
defendants seek summary' judgm ent under 
Counts I, IV and V. See D efendants’ Sup­
plem entary M emorandum, dated April 7, 
1982, a t 29.

[6] " I t  is . . .  often difficult to under­
stand the proper reach of Supreme Court 
sum m ary affirm ances and dismissals for 
w ant of a substantial federal q u e s tio n .. . . "  
Preston v. Seay, 684 F.2d 172, 173 (1st Cir. 
1982) (per curiam ). The summary disposi­
tion of an appeal results in a judgm ent on 
the  merits even though there has been no 
briefing, oral argum ent or w ritten opinion. 
However, "(bjecause a summary affirm ance 
(524)

rationale o f the affirm ance may not be 
. gleaned solely from the opinion below." 
Mandel v. Bradley, 432 U.S. 173, 176, 97 
S .C t 2238, 2240, 53 L.Ed.2d 199 (1977) (per 
curiam). See also Tully v. Griffin, Inc., 429 
U.S. 68, 74, 97 S.CL 219, 223, 50 L.Ed.2d 227 
(1976)- A summary' disposition has prece­
dential value in cases v irtually  indistin­
guishable from  the case sum m arily disposed 
of, see Hicks v. Miranda, 422 U.S. 332, 95 
S.CL 2281, 45 L.Ed.2d 223 (1975), and in 
cases involving but slightly d ifferent facis 
and issues from  those in the case summarily 
disposed of, see Rose v. Locke, 423 U.S. 48, 
96 S.CL 243, 46 L.Ed.2d 1S5 (1975) (per 
curiam). "Sum m ary actions, however, . . .  
should not be understood as breaking new 
ground, but as applying principles estab­
lished by p rior decisions to the particular 
facts invu. ed." Mandel v. Bradley, 432 
U.S. at 176, 97 S.Ct. a t 2240. Mr. Justice 
Brennan, concurring in Mandel v. Bradley, 
announced tw o clear standards by which 
courts should determ ine the precedential 
significance of a sum m ary disposition: 

A fter today, judges of the sta te  and fed­
eral system s are on notice tha t, befo e 
deciding a case on the authority  of a 
summary disposition by this Court in tn- 
other case, they m ust (a) examine '.he 
jurisdictional statem ent in the earh-ir 
case to be certain th a t the constitutional 
questions presented were the same and, if 
they were, (b) determ ine th a t the judg­
m ent in fac t rests upon decision of those 
questions and not even arguably upon 
some alternative nonconstitutional 
ground. The judgm ent should not be in­
terpreted as deciding the constitutional 
questions unless no other construction of 
the  disposition is possible.

Id. a t  180, 97 S.Ct. a t 2242 (Brennan, J., 
concurring). See also Comment, The Prece­
dential Weight of Summary Dispositions of 
Appeals, 29 Me.LKev. 325, 353 n. 104 
(1978).

The issues before the Suprem e Court in 
the Faith Baptist case were:

(1) Do Nebraska educational sta tu tes and 
rules prom ulgated thereunder per*
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taining to  sta te  approval of church 
schools and teacher certification de­
prive appellants, on th e ir  face and as 
applied, of free  exercise of religion in 
violation of [the] F irs t Amendment?

(2) Do N ebraska educational s ta tu tes and 
rules prom ulgated thereunder per­
taining to state approval of church 
schools and teacher certification vio­
late, on th e ir face and as applied, 
individual appellants’ fundam ental 
rights to bear, raise and educate th e ir 
children as euaranteed by [the] N inth 
and Fourteenth  Am endm ents?

See 49 U.S.L.W. 3940 (June 16, 1981), Sub­
ject M atter Summary of Cases Recently 
Filed.

[7] Although it is fa r from clear th a t 
the constitutional questions with which the 
United States Supreme Court was presen t­
ed in the Faith Baptist appeal are the same 
as those in the present action,'4 even assum ­
ing that to be the case i t  is doubtful th a t 
the summary affirm ance rested upon a de- 
cisioi of e ither of the broad constitutional 
quei lions th ere  posed. I t  simply cannot be 
determined th a t  the judgm ent of the U nit­
ed States Suprem e Court .‘‘rests upon deci­
sion of those questions and riot even a rg u ­
ably upon some alternative nonconstitution­
al ground." Mandel v, Bradley, 432 U.S. a t 
180, 97 S.Ct. a t  2242 (Brennan, J., concur­
ring). The defendants in Faith Baptist re ­

14. A simple comparison of the Maine and Ne­
braska regulatory schem es dem onstrates thnt 
ihe constitutional questions raised in Faith 
Baptist cannot with certainly be considered the 
same as the constitutional issues here p resen t­
ed.

The N ebraska regulations prescribed a re­
quired curriculum, necessary m aterials and 
equipment, the length of the school day ar.d 
year, health and safety requirem ents, the filing 
of a "Fall Approval R eport” and an ' Annual 
Term Sum m ary Report," and the requirem ent 
that all professional staff m em bers hold a valid 
Nebraska certificate or perm it which, "[gjener- 
ally speaking." meant that teachers m ust held 
a baccalaureate degTee. See State v, Faith 
Baptist Church. 301 N.W,2d at 573. 575. Ne­
braska law  also required Inspection nnd ap­
proval of schools before operation. See id. at 
574. The Nebraska curriculum  requirem ents 
were "very minimal in na tu re ." Id. at 579. and 
the state did not prescribe a course of study, id. 
at 580.
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fused even to  provide the s ta te  with the 
names and addresses of students enrolled in 
their schools. The N ebraska court enjoined 
the operation of the school "because there 
had been no compliance w ith the school 
laws of the S tate  of N ebraska." State v. 

.Faith Baptist Church, 301 N.W.2d a t 573. 
(Emphasis added.) The United States Su­
preme Court was not o f necessity required 
to rule on the broad constitutional issues 
there presented in order to reach its judg ­
ment and it has not in any event been made 
to appear th a t the Court accepted the rea­
soning of the Nebraska c o u rt

B. Excessive Entanglement (Count II)
[8] Count II of the complaint asserts 

tha t the imposition of the Maine compulso­
ry education laws and regulations would 
violate the Establishm ent Clause by: (1) 
imposing stato-chosen values on religious 
entities; (2) involving the sta te  in purely 
religious m atters; and (3) fostering an ex­
cessive governm ental entanglem ent with 
religion.

The mode of analysis for Establishm ent 
Clause questions is defined by the three- 
p a r t test th a t a s ta tu te  must have a secu­
lar legislative purpose, m ust have a p rin­
cipal or prim ary effect th a t neither ad­
vances nor inhibits religion, and m ust not 
foster an excessive governm ental entan-

The Maine statu tes and regulations require, 
in ter alia, submission to the suite of: (1) a 
statem ent of school educational philosophy, 
goals, and objectives and a plan for their imple­
m entation: (2) a description of grading m eth­
ods and procedures: (3) a statem ent of the 
school's financial position and policies; and (4) 
a statem ent of the school's tuition refund poli­
cy. Schools are required to m aintain a pupil- 
teacher ratio not exceeding 30 to 1 and a physi­
cal environment "acceptable lo the Departm ent 
of Educational and Cultural Services." Private 
schools m ust provide parents w ith a statem ent 
of Maine's school-entrance age requirements. 
The Maine regulations contain elaborate curric­
ulum requirem ents and permit withdrawal of 
approval of a course of study "for cause." 
Teacher certification regulations In Maine re­
quire a baccalaureate degree, with two years of 
liberal education, appropriate subject m atter 
concentration, professional knowledge, and su- 
pervised teaching experience. See 05-071 
CMR Ch. 115, lntr<vW .ion.
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glem ent w ith religion. See Roemer v.
Maryland Public Works Bd., 426 U.S. 736,
748 [96 S.CL 2337, 2345, 49 L .E d2d  179]
(1976); Committee for Public Education 
v. Nyquist, 413 U.S. 756, "72-73 [93 S.CL 
2955, 2965-2966, 37 L E d.2d 948] (1973); 
Lemon v. Kurtzman, 403 U.S. 602, 612, 
613 [91 S.CL 2105, 2111, 29 L .E d2d 745]
(1971).

Wolman v. Walter, 433 U.S. 229, 235-36, 97 
S.CL 2593,2598-2599, 53 L E d.2d  714 (1977). 
P laintiffs do not argue th a t the compulsory 
education laws and regulations have no sec­
ular legislative purpose or th a t their p ri­
m ary effect e ither advances or inhibits reli­
gion, but th a t those laws and regulations 
“ foster an excessive governm ental en tan­
glem ent with religion." Id.

Defendants demand sum m ary judgm ent 
under Count II on the grounds th a t the 
Commissioner is prepared to accept the re­
quested inform ation in any form plaintiffs 
wish to subm it it, and even to arrange 
school visitations by the D epartm ent should 
plaintiffs desire, thereby obviating, defend­
an ts believe, any possibility of excessive 
entanglemenL

An unconstitutional en tanglem ent gener­
ally involves " the  governm ent’s continuing 
monitoring or potential for regulating  the 
religious activity under scrutiny." United 
Stales v. Freedom Church, 613 F.2d 316, 320 
(1st Cir.1979). *‘[T]n determ ining whether 
there  is excessive entanglem ent, the ques­
tion is 'w hether particular acts in question 
are intended to establish or in terfere  with 
religious beliefs and practices or have the 
effect of doing s o . '" Id. quoting- Walz v. 
Tax Commissioner, 397 U.S. 664, 669, 90 
S.CL 1409, 1411, 25 L.Ed.2d 697 (1970).

The decision by the F irs t Circuit in Suri- 
nach v. Pesquera de Busquets, 604 F.2d 73 
(1st Cir.1979), outlines the appropriate jud i­
cial approach to the present entanglem ent 
challenge. Surinach found free-exercise 
and establishm ent clause violations where 
the Puerto Rico Consumer A ffaire D epart­
m ent, pursuant to legislative directive, sub­
poenaed church-school records relating to 
operating costs, financial sources, school 
services, supplies and equipm ent, personnel 
salaries, scholarships, and related m atters.
[526]

The F irst Circuit began its analysis by re-' 
jecting  the distinction draw n by the district 
court between the gathering of the infor­
mation and the regulatory  purpose (re­
s tra in t of inflationary trends) for which the 
inform ation was soughL Observing that 
the gathering  of inform ation from the 
schools was not an end in itself, but rather 
a first 3tep in a process which m ight lead to 
the imposition of ceilings on educational 
costs a t the religious schools, Chief Judge 
Coffin said th a t the  schools were not 
obliged to show, as a  condition to relief, 
th a t the precise scenario of price regulation 
would in fact unfold. Id. a t 75.

To the contrary, in the sensitive area of 
F irst Am endm ent religious freedoms, the 
burden is upon the sta te  to show that 
implementation of a regulatory scheme 
will not ultim ately infringe upon and en* 
Langle it in the affairs of a religion to an 
ex ten t which the Constitution will not 
countenance. In cases of this nature, a 
court will often be called upon to act in a 
predictive posture; it  may not step aside 
and aw ait a course of events which prom­
ises to raise serious constitutional prub- 

• lems. In Catholic Bishop o f Chicago v. 
NLRB, 559 F.2d 1112 (7th Cir.1977), affd  
on statutory grounds, 440 U.S. 490, 99 
S.CL 1313, 59 L.Ed.2d 533 (1979), the 
court of appeals held th a t the exercise of 
jurisdiction by the NLRB over schools 
operated by the Roman Catholic Church 
violated the separation between church 
and state. Reasoning irom the cases 
which have found various forms of aid to 
sectarian schools to be unconstitutional, it 
expressly rejected the Board’s contention 
th a t any constitutional problems should 
be litigated 'down the line' if and when 
disputes arose between the Board and 
schools subject to its jurisdiction:
The whole tenor of the Religion Claus­
es cases involving sta'.e aid to schools is 
th a t there does not hav,-- to be an actual 
trial run to determine w hether the aid 
can be segregated, received and re­
tained as to secular activities only, but 
it is sufficient to strike the aid down 
tha t a reasonable likelihood or possibili­
ty  of entanglem ent exists.
559 F2d  a t 1126.
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Surinach v. Pesquera de Busquets, 604 F.2d 
73, 75-76 (1st Cir.1979). .

The court in Surinach found th a t  the 
effect of the  governm ental demand for in­
formation "constitutes a palpable th reat o'f 
state interference with the internal policies 
and beliefs of [the] church related schools.” 
Id. a t 77. The court expressed concern th a t 
the inform ation could eventually be used to 
“interfere seriously" with the church canons 
requiring church-schools to m aintain aca­
demic excellence, id., and tha t, if it were 
administratively determ ined th a t church- 
school costs were to be contained, the 
schools would likely have to cut back on 
their curricula and facilities, thus affecting  
their religious objective of offering the  
highest quality  education possible, id  
Moreover, the  court feared th a t the regula­
tor)' process m ight require a determ ination 
as to which school costs were necessary and 
reasonable, giving rise to a possible conflict 
between religious and secular values. Id. a t  
77-78 (e.g., s ta te  could determ ine student- 
teacher ratio in religious schools unusually 
low). ' • ,

The First Circuit took little com fort from 
the fact th a t the Commonwealth had not 
yet made determ inations in conflict with 
religious doctrine or yet concluded th a t cost 
controls w ere necessary. Id. a t  78. The 
court observed th a t these firs t steps on the 
road to regulation could chill the recruit­
ment, allocation and expenditure of funds, 
id., and th a t the re uL tory  scheme autho­
rized continuing g  /em m ental involvement 
in church affairs which could "in trude upon 
decisions of religious authorities as to how 
much money should be expended and how 
funds should best be allotted to serve the 
religious goals of the schools," id. a t  79.

Surinach held th a t the Commonwealth 
had not m et its burden of showing a com­
pelling sta te  in terest justify ing  the imposi­
tion of its regulations on the religious 
schools, nor its burden of showing th a t its 
secular interests could not be served H  less 
intrusive means. Id. a l 79-80. The court 
cogently observed th a t the Commonwealth 
had not even argued th a t it "would be

549 FED ER A L SU PPL E hfE N T

unable to fulfill its wide ranging  duties if 
any portion of one segm ent of the  economy 
were to be excluded from  its investigation 
and subsequent regulation," id. a t  80.

The defendants contend th a t  the imposi­
tion of the  chall nged regulations would 
place no burden o' p la in tiffs ' religious prac­
tices. On the contrary, the burdens clearly 
appear, though their ex ten t rem ains subject 
to  proof a t  trial. For example, the  defend­
ants adm it th a t  their schools are not opera t­
ing in compliance with the requirem ent of 
Maine law th a t only certified teachers be 
employed, see 20 M.R.S.A. § 1281 (Supp. 
19(lt), which constitutes cause to close 
schools pursuant to Board regulation, see 
05-071 CMR 125, a t 4. O ther regulatory  
requirem ents under challenge may give rise 
to excessive governm ental entanglem ents 
with religion; for example, the inform a­
tional requirem ents pertaining to school fi­
nances, tuition policies, and educational phi­
losophy; and departm ental inspection and 
approval of the physical facilities and envi­
ronm ent of church-schools.

Once it is recognized th a t the regulatory  
scheme impos.es some burden on plain tiffs ' 
religious practices, it is clear th a t defend­
ants have yet io m eet their burden of show­
ing th a t no excessive en tanglem ent would 
result from the imposition, of the scheme 
upon plaintiffs. It is no answ er th a t plain­
tiffs  should be required to, subm it the re ­
quested inform ation (in w hatever form ) and 
aw ait litigation “down the line" if and 
when specific disputes arise. See Surinach 
v. Pesquera de Busquets, 604 F.2d a t  75-76; 
see also Babbitt v. United Farm Workers 
National Union, 442 U.S. 2S9, 298 99 S .C t 
2301,2308, 60 LEd.2d 895 (1979); Steffel v. 
Thompson, 415 U.S. 452, 458-59, 94 S .C t 
1209, 1215, 39 L E d.2J 505 (1974); O’Shea v. 
Littleton, 414 U.S. 4SS, 493-99, 94 S .C t 669, 
674-677, 38 L .Ed2d 674 (1974). The de­
fendants m ust show th a t the regulatory 
scheme to be imposed on plaintiffs repre­
sents the least restrictive means of achiev­
ing some compelling sta te  in terest and th a t 
the inform ation required of plain tiffs would 
serve a specific and sufficiently compelling 
sta te  in terest to w arran t burdening their

[527]
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religious practices. See Surinach v. Pesqu­
era de Busquets, 504 F.2d a t  73-80. These 
are m atters  of proof.

The Commissioner asserts on affidavit 
th a t certain  of th e  inform ation required by 
the form  of application for initial approval, 
see E xhibit 7, a ttached  to A ffidavit o f Com­
missioner Reynolds, October 19, 1981, need 
not be provided by the plaintiff-schools and 
th a t it is the policy of the D epartm ent to 
waive, on request, any regulatory  require­
m ent “ to  accommodate . . .  religious . . .  
schools," provided "the  basic requirem ents 
of the compulsory education laws deemed 
necessary for the benefit and protection, of 
the raildren  of this sta te  will not be unduly 
compromised.” The Commissioner avers 
thnt the requirem ent tha t the. school physi­
cal environm ent be “acceptable to the De­
partm en t,"  see 05-071 CMR, a t  5, has not 
been and will not be \nposed, The Com­
missioner fu rther proposes relaxation of the 
teacher certification requirem ent, s ta tin g  
th a t church-school teachers need not obtain 
certification "if this is against their reli­
gious convictions," bu t need only "dem on­
stra te  qualification for certification," See 
Second Supplem ental A ffidavit of Commis­
sioner Reynolds, a t 11. W ith respect to the 
request fo r  inform ation regarding school 
financial position and policies, th*> Commis­
sioner asserts tha t church-schools need only 
identify th e ir  religious affiliation, id. a t 13, 
and tha t church-schools need not provide 
inform ation regarding school tuition p<. ..- 
cies. Finally, the Commissioner states th a t 
private schools ineligible for public tuition 
funds, which neither wish to  cotain five- 
year approval status nor seek indirect pub­
lic aid, through textbook loans, medical 
services, remedial service or standardized

15. The le tter stales tha t the m inim um  inform a­
tion required (or approval is evidence tha t the 
school:

J. has been inspected by the D epartm ent of 
Human Services for compliance wjui sta te  
health and sanitation standards;

2. has been inspected by the Fire M arshal 
for compliance with the Life Safety Code;

3. offers a course of study meeting the m ini­
mum curriculum requirem ents;

4. has an instructional staff which is either 
certified or qualified for certification; and

[528]

testing , need not provide, w ith their initial 
application, inform ation regard ing  their ed­
ucational philosophy, goals and objectives.

The present action appears to  have' been 
precipitated by le tters of :.he Commissioner, 
dated October 9, 1981, i.-iorm ing certain <jf 
these plaintiff-schools th a t they may not 
provide education to children of compulsory 
school age dunng hours of the day when 
such hildren would otherwise be attending 
public schools, absent approval by the Com­
missioner, and fu rth e r advising tha t ap­
proval m ust be obtained in accordance with 
the rules adopted by the D epartm ent, copies 
of which had been previously provided.11 
The Commissioner fu rth e r sta ted , "I ask 
you once again to subm it the necessary 
inform ation by completing the school ap­
proval application, by subm itting  the re­
quired information in some other form at or 
by m aking arrangem ents for a visit 1 1 rep­
resentatives of the D epartm ent." Finally, 
the Commissioner ad v isrj th a t legal action 
would be commenced against the schools 
a fte r  October 20, i981, should the schools 
fail to comply.

The Commissioner did not expressly state 
th: t only those portions of the application 
form which deal with the five topics speci­
fied in the le tte r need be completed in order 
to qualify a school for approval. Previously 
the schools had been provided w ith copies of 
i.he rules governing approval and with cop­
ies of the  application form. The October 9 
le tte r  again requested “the information 
necessary for [departm ental] review and ap­
proval" pursuant to the  application previ­
ously provided and the application form en­
closed.14 The addendum to the general

5. m aintains and safeguards adequate at­
tendance, health and academ ic records.
The Commissioner directed that such informa­
tion be supplied pu isuant to the application 
form enclosed with the October 9, 198) letter. 
The Commissioner offered to accommodate 
any concerns about completing the application 
and to expedite reviews by making Department 
representatives available to visit the schools, 
observe operations, and inspect records "as an 
alternative to the completion of the forms.”

16. The Attorney General of the S tate of Maine 
advised plaintiffs' counsel on October 8. 1981.
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rules, which prescribes procedural excep­
tions for private school approval, does not 
indicate that p rivate sectarian  schools need 
only submit inform ation concerning the five 
areas identified in the Commissioner’s let­
ter.17 Furtherm ore, the le tte r  does not pro­
pose to obviate departm ental review as a 
condition of approval, b u t describes the 
"minimum inform ation” required for ap­
proval as consisting of certain  “evidence." 
The Court does not consider th a t it  has been 
made to appear on the p resen t record th a t 
mere compliance with the dem and for such 
"evidence," regardless of its probativeness, 
would result in school approval,

“A defendant cannot ordinarily moot a 
plaintiff's claim by voluntarily ceasing al­
legedly unlawful conduct." L  Tribe, 
American Constitutional Law  § 3-14 a t 66. 
See DeFunis v. Oc/eg^arc/, 416 U.S. 312, 318, 
94 S .C t 1764, 1706, 40 L.Ed.2d 164 (1974); 
Sanchez-M&riani v. Elling-wood, 691 F.2d 
592 at 595-596 (1st Cir. 1982). The affida­
vits of the Commissioner, however well in- 
tentioned, do not moot p lain tiffs ' claims. 
In order to moot p lain tiffs’ claims in these 
respects, a t least defendants m ust establish

<•
in response lo their request fot an Interpreta­
tion of the school approval laws, that their 
concerns could "be answ ered by the enclosed 
materials: the school-approvaJ regulations
(with explanatory addendum  for sectarian 
schools), the new  minim um curriculum rule, 
and the application for school approval.” See 
Exhibit E attached to Plaintiffs' Supplem ental 
Memorandum, filed March 24, 19S2,

17. A copy of the addendum Is to be attached 
when copies of the general rules (05-071 CMR 
125) are supplieJ to private sectarian schools. 
See Supplemental Affidavit of Comm issioner 
Reynolds, filed April 8, 1982.

The addendum prescribes exem ptions from:
(1) the certification requirem ent, for teachers 
of religion and ministers w ho are headm asters;
(2) the requirem ent of vision and hearing tests;
(3) the minimum instructional time require­
ment for kindergarten; and (4) the maximum 
daily teaching schedule requ irem en t The ad­
dendum does not exem pt sectarian schools 
from employing teachers w ho can "demon- 
straie qualifications for certification;" the re­
quirement of Information as to  school financial 
position and policies, tuition policies, educa­
tional philosophy, goals and objectives; or 
from the requirem ent that the school physic tl 
environment m ust be "acceptable to the L>e- 
partm ent"

th a t they will not again seek the inform a­
tion sought a t the tim e of the  institution of 
the s u i t  See United States v. Phosphate 
Export Association, 393 U.S. 199, 203, 89 
S.CL 361, 364, 21 LEd.2d 344 (1968).

D efendants are not en titled  to sum m ary 
judgm ent under Count II.

C. Due Process (Count III)
[9] Count III alleges th a t the compulso­

ry education laws "are impermissibly vagut*. 
and overbroad and delegate legislative au ­
thority  to adm inistrative personnel wholly 
w ithout sta tu to ry  standards,” in violation 
of the due process clause. P lain tiffs fu r­
ther claim th a t many of the regulations of 
the D epartm ent are ultra vires and th a t 
enforcem ent of the compulsory education 
laws would deprive plaintiffs of the use of 
the “educational enterprise to  which they 
have devoted money and contributed per­
sonal services to help create and m aintain."

1. Vagueness/Overbreadlh.1*
In a facial challenge to th e  overbreadth 

and vagueness of a law, a  court's f irs t

The application form itself does not exem pt 
sectarian schools from these requirem ents, but 
purports to relax the requirem ent that inform a­
tion be provided as to school financial policies, 
by perm itting sectarian schools merely to iden­
tify the religious affiliate from u ’hich it derives 
financial support.

18. While related, these two doctrines derive 
from som ewhat different policies and look to 
different effects. Overbreadth analysis looks 
to  w hether a law 'sw eeps w ithin its am bit 
[protected] activities' as well as unprotected 
ones, Thornhill v, AJab.una, 310 U.S. 88. 97, 
60 S.Ct. 736, 741. 64 L.Ed. 1093 (1940), while 
a vagueness inquiry’ focuses on w’hether a 
law states its proscriptions in term s suffi­
ciently indefinite that persons of reasonable 
intelligence 'm ust necessarily guess at its 
meaning'. Broadnck  v. Oklahoma, 413 U.S. 
60)., 607, 93 S.Ct. 2908, 2913, 37 LEd.2d 830 
(1973), Quoting ConnaMy v. General Const. 
Co., 269 U.S. 385, 391, 46 S.Ct. 126. 127, 70 
L.Ed. 322 (1926). See Graymed v, C ity o f  
Rockford, 408 U.S. 104, 10E-114. 92 S.Ct. 
2294 , 22 98-2302, 33 L E d .2d 222 (1972); Lan- 
dry v. Daley, 280 F.Supp. 938, 951-52 (N.D.
111.1968) (three-judge cou-t).

Fantasy Book Shop, Inc, v, G 'rv o f  Boston, 652 
F.2d 1115, 1122 n. 9 (1st Cir., 1981).
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task is to determ ine w hether the enact­
m ent reaches a substantial am ount of 
constitutionally protected conduct If it 
does not, then the overbreadth  challenge 
m ust fail. The court should then exam ­
ine the facial vagueness challenge and, 
assuming the  enactm ent implicates no 
constitutionally p ro f i te d  conduct, should 
uphold the challenge only if the enact­
m ent is impermis.nbly vague in all of its 
applications.

Village of Hoffman Estates v. Flipside, 455
U.S. 4 8 9 ,----------------   n. 6, 102 S .C t 1186,
1191 n. G, 71 L.Ed .2d 362 (1982). Once it is 
m ade to appear th a t  the s ta tu to ry  challenge 
implicates constitutionally protected con­
duct, the Court will require a g rea te r de­
gree of sta tu tory  specificity than in noncon­
stitutional contexts. 435 U.S. a t  , 102
S.Ct. a t 1193.

a. Overbreadth.
[10] "The Supreme C ourt has empha­

sized tha t overbreadth facial challenges to 
the constitutionality of a s ta te  law should 
prevail only in ra re  circum stances." New 
England Accessories Trade v. City o f Nash­
ua, 679 F.2d 1, 4 (1st Cir.1982*). “[TJhe. 
overbreadth doctrine is ‘s trong  medicine' 
and [courts) have employed it with hesita­
tion and then 'only as a last r e s o r t '" New
York v. Ferber, -----  U.S. ------- ,  , 102
S .C t 3343, 3361, 73 L.Ed.2d 1113 (1982). 
The doctrine is predicated on the belief th a t 
persons whose conduct is constitutionally 
protected may refrain  from exercising their 
righ ts  for fear th a t to do so would consti­
tu te  a violation of law, thus insulating the 
s ta tu te  from constitutional challenge. See
New York v. Ferber, —  U.S. al ------ , 102
S .C t a t 3359-3361, citing Village of 
Schaumberg v. Citizens for a Better En\i- 
ronment, 444 U.S. 620, 634, 100 S .C t 826, 
834 , 63 L.Ed.2d 73 (1980). B ut before a 
s ta tu te  may be invalidated or. its face for 
overbreadth, even one which arguably 
touches such traditional form s of free ex­
pression as books and films, the overbreadth 
m ust be "substantial," th a t is, susceptible to

IS. In Crt^ved v. Ci:y of Rockfoid, 408 U.S. 
104. 108-09, 92 S.CL 2294, 2298-2299, 33
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"a  substantial num ber of impermissible ap­
plications . . . "  id .   U.S. a t  102
S .C t a t 3362. v

[11] I t  is conceivable th a t some of these 
regulations may inhibit the free  exercise of 
constitutional rights, bu t the  C ourt is not 
persuaded lhat the regulations reach "a 
substantial am ount of constitutionally pro­
tected conduct," see Village o f Hoffman 
Estates v. Flipside, 102 S.CL a t 1191, a  6; 
or th a t this is one of those rare  occasions 
when the plaintiffs are entitled  to m ount an 
overbreadth challenge on the ground that 
the Maine compulsory' education laws and 
regulations could be unconstitutionally ap­
plied to others. See New York v. Ferber,
—  U.S. a t ----------------- . 102 S.CL a t  3359-
3361 ["arguably impermissible applications" 
of s ta tu te  forbidding distribution of materi­
al depicting a sexual perform ance by child, 
outweighed by its legitim ate reach]. The 
arguably impermissible applications of the 
challenged compulsory education laws are 
relatively insignificanL Any actual over­
breadth may "be cured through case-by- 

_case analysis of the fact situations to  which 
[the law ’s] sanctions, asserledly, may not be 
applied," Broadrick r. Oklahoma, 413 U.S. 
601, 615-16, 93 S.CL 2908, 2917-2918, 37 
L.Ed.2d 830 (1973). See also New England 
Accessories Trade v. City o f Nashua, 679 
F.2d a t 5.

Summary judgm ent m ust be granted for 
the defendants on plain tiffs ' claim of un­
constitutional overbreadth. .

b. Vagueness.

[12-14] >i challenge predicated on un­
constitutional vagueness implicates dual 
principles of due process, requiring: (1) fair 
noti.e of the line between lawful .and un­
lawful conduct; and (2) sufficiently explicit 
legislative limitations on the discretion of 
law enforcem ent officials to avoid arbitrary' 
and discriminatory enforcemenL Graymed 
v. City of Rockford, 408 U.S. 104, 108-09.92 
S.CL 2294 , 2298-2299, 33 L .E df’-d 222
(1972); ”  P apachris lou  v, City o f Jackson-

L Ed .2d 222 ( i 972), the Suprem e Court artlcu-
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ville, 405 U.S. 156,162, 92 S.Ct. S39, &43, 31 
L E i2 d  110 (1972); United States v. Pro­
fessional Air Traffic Controllers, 678 F.2d 1, 
3 (1st Cir.1982). A s ta tu te  may neither 
forbid nor require th e  doing of an act in 
terms so vague th a t persons "o f common 
intelligence m ust necessarily guess a t its 
meaning and differ as to its application.” 
Connally v. General Construction Co., 269 
U.S. 385, 391, 46 S.Ct. 126.127, 70 L E d . 322 
(1926); see also Zwjckler v. Kooia, 3S9 U.S. 
241, 249, 88 S .C t 391, 396, 19 L.Ed.2d 444 
(1967). A sta tu te  is unconstitutionally 
vague on its face if it  is expressed in such 
general term s tha t "no standard  of conduct 
is specified a t all.” Brache v. County of 
Westchester, 658 F.2d 47, 50-51 (2d Cir. 
19S1), quoting Coates v. City o f Cincinnati, 
402 U.S. 611, 614, 91 S .C t 1686, 1688, 29 
LEd.2d 214 (1971). A facial vagueness
challenge can only succeed when the s ta tu te  
“cannot validly be applied I »ny conduct" 
Id. a t 50.

[W]hi)e legislatures “ordinarily may del - 
gate power under broad standards 
[the] area of permissible indefin iteneri 
narrows . . ,  when the regulation . .  
potentially affects fundam ental righ ts," 
like those protected by the  first am end­
m ent And where a law authorizes \ 
system of prior licensing, the S u p rem ; 
Court has consistently required the s ta t i- 
lory delegation to provide "narrow ly 
drawn, reasonable and defin ite  standards 
for the [administering] officials to fol­
l o w . . . . ”

L. Tribe, American Constitutional Law 
§ 12:35 at 732-33 (1978) (footnotes om it­
ted). In Fantasy Book Shop, Inc. v. City of 
Boston, 652 F.2d 1115, 1123-24 (1st Cir. 
1981), the F irst Circuit upheld three sec­
tions of a public am usem ent licensing sta t-

lated the constitutional buses of ihe vagueness 
doctnne:

!t Is a basic principle of due process tha t an 
enactment is void for vagueness if its prohibi­
tions are no; clearly defined. Vague laws 
offer,d several Im portant values.* First, be­
cause we assume lhat m an It free to steer 
.’.•.‘tween lawful and unlawful conduct, we 
insiit lhat laws give the person of ordinary 
intelligence a reasonable opportunity to 
know what it prohibited, to  that he m ay act

ute  which perm itted denial of a license 
whenever issuance would (1) unreasonably 
increase pedestrian traffic ; (2) increase the 
incidence of disruptive conduct; or (3) un­
reasonably increase the level of noise. 
These standards, while not identifying the 
dispositive levels of noise, traffic , or disrup­
tion, “describe[d] a behavioral effect of a t 
least potential objective specificity," and 
apprised applicants of factors which would 
determ ine the licensing decision, id. a t 1123. 
N evertheless, the cour? f',und invalid on its 
face a city ordinance authorizing the denial 
of a license where the operation of the 
public am usem ent would "significantly 
harm [) the legitim ate p ro tec tiv e  in terests 
of . .  affected citizens of the  city," id. 
The "public in terest" standard was deemed 
defective because it "comprise(d) purely 
subjective evaluations of wholly unrestrict­
ed factors, and thus vest(ed] the denial of a 
license in the essentially unbridled discre­
tion of a municipal adm inistrator," id. a t 
1123, thereby imposing an unconstitutional 
standard " w h t 'e  a license is necessary for 
the exercise of [constitutionally] protected 
activity," id. a t 1124. See also City of 
Biddeford v. Biddeford Teachers Associa­
tion, Me., 304 A.2d 387, 400 (1973) (sta tu to ­
ry standards must g u :de agency in follow- 
ing legislative policy and prevent adm inis­
tra tiv e  arbitrariness).

[15] P laintiffs challenge the require­
ment of 20 M.R.S.A. r3 911.3 th a t students 
not attending public schools receive "equiv­
alent instruction," by asking w hether 
"equivalent" means measure-for-m easure 
instructional equality; w hether instruction­
al equivalence is to be determ ined by re fer­
ence to  local public smools or to public 
schools in general; and n h e th e r overall in­
structional equivalence is to be determ ined

accordingly. Vague laws m ay trap  the inno­
cent by r.ot providing fair warning. Second. 
If arbitrary und discrim inatory enforcement 
is to be ^ .e v e n tit ,  laws must provide explicit 
standards for th o u  who apply them . A 
vague law impermissibly delegates basic poli­
cy m atters to policemen, judges and Juries 
for resolution on an »d hoc End subjective 
basis, with the attendant dangers ol arbitrary 
and discrim inatory application.

(Footnotes omitted.)

[531]
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by according due w eight to  any respect in 
which private school instruction is found to 
be Buperior to  public school instruction.

• Section 211.3(A) excuses children be­
tw een  the ages of 7 and 17 from  the re­
quirem ent th a t  they  attend  a public day 
school, if the child “obtains equivalent in­
struction  in a p riva te  school or in any other 
m anner arranged for by the school commit­
tee or the board of directors and if the 
equivalent instruction is approved by the 
commissioner." Section 911.3(B) provides: 

If  any request to  be excused is denied by 
a local school com m ittee or board of di­
rectors, an appeal may be filed w ith the 
commissioner. The commissioner Shall 
review the request to be excused to deter­
mine whether the local school committee 
o r board of directors has been correct in 
its finding th a t  no equivalent instruction 
is available. I f  the commissioner finds 
th a t  equivalent instruction is ava'lable to 
the child, he shall approve the request to 
be excused.

20 M.R.S.A. § 911.3(B). Section 911.3 con­
tem plates thr.i exem ption from  the require­
m ent of pub.'ic school attendance is to be 
sought first through the local school com­
m ittee  or board of directors, which is to 
determ ine w hether the proffered private 
instruction is equivalent to the public school 
instruction “available to the child." The 
local board determ ination is subject to re­
view by the Commissioner.”  Uniess ex­
cused from public school attendance, a child 
may be b.nsidered an habitual tru a n t after 
an absence of ten  full days. 20 M.R.S.A. 
§ 914.

A person having control of nn habitual 
tru a n t and prim ary responsibility for the 
truancy is subject to a civil fo rfeitu re  of 
$200. 20 M.R.S.A. § 911.8.

Although the Maine compulsory educa­
tion scheme carries civil ra ther than  crimi­
nal sanctions, clearly defined sta tu to ry  
standards are still required. Flipside v. Vil­
lage o f Hoffman Estates, 639 F.2d 373, 377- 
78 (7th Cir. 1981) [licensing laws a r  laws

20. Although local authorities m»y exem pt • 
child from the p iblic-school attendance re­
quirem ent, the Co nm issioner must also deter-

1532]

imposing civil sanctions m ust also provide 
minimum level of clarity]. B ut the term ' 
"equivalent," as used in section 911.3, is not 
so vague th a i persons of common intelli­
gence would necessarily have to “guess at 
its m eaning and differ as to  its application." 
Connally v. General Construction Co., 269 
U.S. 385, 391, 46 S.Ct. 126,127, 70 L.Ed. 322 
(1926), The term  is not of such generality 
th a t "no standard of conduct is specified a t 
all." See Coates v. City o f Cincinnati, 402 
U.S. 611, 614, 91 S.Ct. 16S6,16S8, 29 L E d .2d 
214 (197ij. The term  "equivalent instruc­
tion" is capable of objective measurement, 
cf. Fantasy Book Shop, Inc. v. City o f Bos­
ton, 652 F.2d a t 1123, and has "a  core 
meaning th a t can reasonably be under­
stood," cf. Brache v. County o f Westchester, 
658 F.2d a t  51.

Although federal courts have no "power 
to construe and narrow s ta le  laws" in re­
solving a vagueness challenge, Grayned v. 
City of Rockford, 408 U.S. a t 110, 92 S.Ct 
a t  2299, it appears highly likely th a t "equiv­
alent instruction" would be in terpreted  as 
requiring private school instruction equal to 
th a t m andated by Maine law for public 
schools generally. Knox v. O'Brien, 7 N J. 
Super. 608, 72 A 2d 389, 391 (1950) ["equal 
in worth or value, force, power, effect, im­
port and the like"], quoting In re Bonsall's 
Estate, 288 Pa. 39, 135 A. 724, 725 (Sup.CL 
1927); Stephens v. Bongart, 15 NJ.M isc. 80, 
189 A. 131, 134 (1937) (instruction equal in 
value and effect to th a t given in a public 
school).

In Scoma v. Chicago Board o f Education, 
391 F.Supp. 452, 462-63 (N.D.IU.1974), the 
court rejected a facial vagueness challenge 
to  a s ta tu te  exem pting from compulsory 
public school attendance any child attend­
ing a private school teaching " th e  brandies 
of education taugh t to children of corre­
sponding age and grade in the public 
schools." The court held th a t the statutory 
reference to public schools "should cause no 
difficulty for citizens who desire to obey the 
s ta tu te ."  Id. a t 463. See also Webster's

mine that the privaie school Instruction I*
"equivalent." See 20 M.R.S.A. §§ 911.1(A).
911.3(A) & 9)4.
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Third New /international Dictionary (1976), 
»(. 769.

Whatever vagurnesi may inhere in the  
term "equivalent" app&:.r; 'V  - ; J y  nec­
essary to em brace all of its legitim ately 
intended objectives w ithout ere .ting an en­
cyclopedic and unwieldy” s ta ti te. F an tasy  
Book Shop, Inc. v. City o f Boston, 652 F.2d 
i t  1123. I t  m ust be presu ned th a t M ains 
courts “will give [the term ] a lim iting con­
struction th 3 t will preserve its facial consti­
tutionality," id., citing Erznoznik v. City of 
Jacksonville, 422 U.S. 205, 216, 95 S .C t 
226-S, 2276, 45 LEd.2d 125 (1975). See also 
Me. Atty, Gen. Report 1963-64, a t  160, 162 
[correspondence course unapproved by dis­
trict directors and Commissioner is not the 
equivalent of school attendance].

Defendants are entitled to  sum m ary 
judgment on plaintiffs' facial vagueness 
challenge to the term  " iquivalent".

[16] The vagueness challenge to  the 
statutory and regulatory provisions au tho­
rising the Commissioner to prescribe 
courses of study and to w ithdraw  school 
approval “ for 'tause" is more meritorious. 
20 M.R.S.A. !■ 102.7; 05-071 CMR' 125, 
§§ 1(D)(3) & 2<bX2). The Commissioner is 
authorized to "prescribe the course ol 
study" and to deny approval to schools 
which do not o ffer a course of study pre­
scribed by the Commissioner. 20 M .R.S.A 
§ 102.7. Private schools founded a fte r Sep­
tember 3, 1965 m ust furnish the Commis­
sioner with a copy of their course of study. 
20 M.R.S.A. § 102.7. Approval may be de­
nied secondary schools unless their g radua­
tion requirements include American history, 
four years of English "and other courses 
approved by the Commissioner." See 05- 
071 CMR 125, a t 3. O ther provisions o l  law 
notwithstanding, the s ta tu te  itself autho­
rizes the Commissioner lo w ithdraw  approv­
al "for cause." 20 M.R.S.A. § 102.7. Nei- 
ther the compulsory education sta tu tes  nor 
the regulations define "cause," except, th a t 
it is provided by Board regulation that 
"cause" includes, "but is no t limited to, the 
failure . . .  to provide the minimum course 
°f study . . .  and the failu re . . .  to file a 
course of study, or notice of changes in the

course of study or related reports as re ­
quired by the Commissioner." 05-071 CMR 
127, a t  10. See Historic Green Springs, inc. 
v. Berglznd, 497 F.Supp. 839, 854 (E.D.Va.
1980) [due process requires adm inistrators 
to  structure  and confine their discretionary 
powers by means of safeguards, standards, 
principles, and rules]. A school which is 
denied approval may request a board of 
review , appointed in p a rt by the Commis­
sioner, but the recommendations of the 
board of review are subject to the final 
approval o f the Commissioner. " I f  the 
school fails to comply [w ith requirem ents] 
and does not take necessary rem edial ac­
tion, the commissioner may remove basic 
approval." 20 M.R.SA. § 102.7.

Even private organizations which ac­
c red it educational institutions have been re­
quired to m aintain reasonable standards 
and to apply them with an even hand. See 
Marjorie Webster Jr. College v. Middle 
States Ass’n of Colleges & Secondary 
Schools, Inc., 432 F.2d 6 fn 655-659 (D.C. 
Cir.1970), cert denied, 400 S. 965, 91 S .C t 
367, 27 L E d  2d  3S4 (1970); Rockland Insti­
tute v. A ss’n of Independent Colleges, 412 
F.Supp. 1015, 1018 (C.D.Calif. 1976); Par­
sons College v. Worth Central Ass'n of Col­
leges (5 Secondary Schools, 271 F.Supp. 65, 
73 (N D.I11.1967).'

Since 20 M.R.S.A. § 102.7 nas the poten­
tial of affecting the firs t am endm ent righ ts 
of these plaintiffs and the school approval 
s ta tu te  and regulations establish a s ta te  
licensing scheme, the vagueness doctrine 
demands narrowly draw n, definite and rea ­
sonable standards for the  guidance of the 
adm inistering officials.

Accordingly, defendants' motion for sum ­
m ary judgm ent m ust be denied.

2. Ultra Vires Regulations. .
[17] "W here a s ta tu te  specifically dele­

gates to an adm inistrative agency the pow­
er to make rules, courts recognize a pre­
sumption th a t such rules, when duly no­
ticed, are valid." United Stales v. Boyd, 
491 F2d 1163, 1167 (9th Cir.1973). See E.I. 
duPonl de Nemours £  Co. v. Collins, 432

[533]
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U.S. 46, 53-65, 97 S.Ct. 2229, 2233-2234, 53 
L.Ed .2d 100 (1977); Mourning- v. Family 
Publications Service, Int., 411 U.S. 356, 369,’ 
93 S.Ct- 1652, 1660, 36 L.EdJJd 318 (1973); 
Red Lion Broadcasting Co. v. F.C.C., 395 
U.S. 367, 379-81, 89 S.CL 1794, 1800-1801, 
23. L.Ed .2d 371 (1969); Ciampa v. Schweik- 
er, 511 F.Supp. 670, 677 (D.Mass.1981). The 
presum ption is rebuttab le  on “a showing 
th a t the challenged regulation is an unrea­
sonable exercise of the delegated power—
i.e . inconsistent w ith the s ta tu te ."  Id. See 
Commissioner v. Acker, 361 U.S. 87, 90-92, 
80 S.CL 144, 146-147, 4 L.Ed.2d 127 (1959); 
United States v. Calamaro, 354 U.S. 351, 
358-69, 77 S.CL 1138, ll4 3 , 1 L.Ed.2d 1394 
(1957). Courts "m ust reject adm inistrative 
constructions of [a] s ta tu te , w hether 
reached by adjudication or by rule-m aking, 
th a t are inconsistent with the  s ta tu to ry  
m andate or th a t fru stra te  . . .  [legislative]
policy " F.E.C. v. Democratic Sena tori-
al Campaign Committee, 454 U.S. 27, 32, 
102 S.CL 38, 42, 70 LEd.2d 23 (1981). See 
Mobnsco Corp. v. Silver, 447 U.S. 807, 825, 
100 S.CL 24S6, 2496, 65 L.Ed.2d 632 (19S0); 
United States v. LarionoII, 431 U.S. 864, 
873, 97 S.CL 2150, 2156, 63 L.Ed.2d 48
(1977); Elmst <£ E rn st v. HochIelder, 425 
U.S. 185, 96 S.CL 1375, 47 L.Ed.2d, 668 
(1976); Theriault v. Brennan, 488 F.Supp. 
286, 299 (D.Me.1980), afPd. 641 F 2 d  28 (1st 
Cir.1981).

21. Plaintiffs’ ultra vires challenges fall Into four 
categories, See Exhibits A & B. attached to 
Plaintiffs' Supplem ental M em orandum , filed 
March 24, J9S2.

(1) Plaintiffs challenge various regulations 
requiring the submission of a sta tem en t of edu­
cational philosophy, goals and objectives; a 
plan for accomplishing the same; a description 
of the methods and procedures to be utilized in 
m easuring attainm ent; and inform ation from 
which ll may be ascertainea th a t the course of 
study and pupil needs are consistent w ith the 
stated purpose of the school. See 05-071 CMR 
125. a t 1-2.

(2) Plaintiffs challenge, for lack of a sta tu to ­
ry basis, the regulation requiring a statem ent of 
the school's financial position, financial policies 
and other financial information. See 05-071 
CMR 125. at 2.

(3) PlalnUffs challenge, as ultra vires,, the 
regulation requiring lh a t a11 teachers hold a

(534)

[18] The challenged regulations govern­
ing school evaluation and approval, codified 
a t  05-071 CMR 125/11 w ere adopted pursu­
a n t to 20 M .R.SA. § 51 "to  assure th a t 
Maine school children [receive] protection 
against unsafe facilities, inadequate curric­
ulum and unprepared teachers." 05-071 
CMR 125, a t  9. The Board is empowered 
and directed to  "establish requirem ents for 
approvai and accreditation of elementary 
and secondary schools" and to "establish 
standards for certification of teachers and 
other professional personnel." 20 M.R.S.A 
§ 51(3XB) (as amended by 1981 Me.Laws c. 
464, § 2). The Board is required to fulfill 
its  adm inistrative responsibilities in accord­
ance with 20 M.RS.A. § 21, which man­
dates the promulgation of adm inistrative 
rules and regulations pursuant to the Maine 
A dm inistrative Procedures Act, 5 M.R.SA. 
§ 8051, et seq. The Commissioner is autho­
rized to "prescribe the studies to be taught 
. . .  in private schools approved for attend­
ance . . .  purposes . . .  and the course of 
s tv Jy  prescribed by the corrmissioner shall 
be followed in . . .  all private schools ap­
proved by the said Commissioner." 20 M.R
S.A. § 102.7. See also 20 M .R.SA. § 1236.

Most of the challenged adm inistrative 
regulations cannot be considered ultra vires. 
The unrebutted affidavit of the Commis­
sioner asserts th a t the D epartm ent requires 
this inform ation in order lo assess “whether 
the minimum curricula are being taugh t in 
the context of a course of study  reasonably

!
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valid leaching certificate and that all schools 
m aintain a pupiJ-'.eacher ratio of not more than 
30:1, noting tha t though the statu te requires 
th a t high schools employ only certified teach­
ers and have a studenU eacher ratio of not 
more than 30:1, see 20 M.R.S.A. § 1281(4), 
there is no such statutory requirem ent for ele­
m entary schools.

(4) Plaintiffs challenge th ; statu tory  basis for 
the regulation that private schools not operate 
with tom pulsory  school age children in attend­
ance without first obtaining w ritten approval 
from the Departm ent, see 05-071 CMR 125, at 
3; 05-07! CMR 117, a t 10, pointing out that 
the compulsory a .en d an ce  sta tu te  penalizes 
parents for enrolling children in schools not 
approved for attendance purposes but does not 
forbid the operation of unapproved private 
schools. • •
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adequate for educational purposes" and 
th a t "[t]he adequacy of the total education­
al program is determ ined by assessing 
w hether it is a planned and sequential pro­
gram and w hether it may reasonably be 
anticipated to accomplish the school's own 
stated educational goals." Second Supple­
mental A ffidavit of Commissioner Rey­
nolds, Jr., a t 9. The affidavit fu rth e r  states 
that the adequacy of a course of study 
cannot be evaluated in a vacuum  and th a t 
all of the requested inform ation is relevant 
for that purpose. Id. The adm inistrative 
power to require the inform ation flows 
from the duty to establish school approval 
standards, imposed upon the Commissioner 
by the Legislature. The prom ulgation of 
administrative regulations requiring  infor­
mation as to the educational philosophy, 
goals, and course of study of applicant 
schools represents a reasonable exercise of 
the power delegated to the Board by 20 
M.R.SA.. § 51.

The regulations requiring  th a t applicant 
schools state th e ir financial position and 
policies and their tuition refund policies en­
able the gathering  of inform ation “sought 
because of its relevance to  school-municipal 
relations, where a private school receives 
public tuition paym ents" and, in addition, 
“as a general indicator of the school's eco­
nomic stability." Second Supplem ental A f­
fidavit of Commissioner Raynolds, a t 13, 
These regulations are consistent with the 
legislative m andate and represen t a reason­
able exercise by the Board in furtherance of 
its administrative duty to  estabv,sh school 
approval standards.3

The Board is authorized by sta tu te , 20 
M.R.S.A. § 51.3(B), to  prom ulgate the same 
elementary-school approval standards as to 
teacher certification and pupil-teacher ratio 

are imposed upon secondary' schools by 
statute, see 20 M.R.S.A. > 1281. The fact 
that the approval standards fo r secondary

72- Plaintiffs* chi.’ -nge to these regulations, 
which appear not to be enforced against 
church-schools, see Initial Application Form, 
question 1(8); Renewal Application, question 
0(7); Exhibits 1 £i 2, attached to  Affidavit of 
Commissioner Raynolds. filed October 19, 
1981, may in any case not be ripe for adjudica­
tion. See A bbott Laboratories v. Gardner, 387

schools a re  prescribed by s ta tu te  does not 
preclude th e  Board from adopting like ad­
m inistrative requirem ents for the approval 
of elem entary schools. The certification re ­
quirem ent and th e  30:1 pupil-teacher ra tio  
are_consistent w ith and tend to effectuate  
the legislative goals of compulsory educa­
tion by assuring  th a t all Maine children 
receive adequate  instruction.

The defendants are entitled to sum m ary 
judgm ent on each of p lain tiffs’ ultra vires 
challenges, except th a t re la ting  to the reg u ­
latory prohibition against the operation of 
unapproved schools.

[19] The Commissioner asserts by a ffi­
davit th a t  the regulatory  requirem ent of 
school approval prior to the commencement 
of operations represents an "adm inistrative 
in terpreta tion  and im plem entation of the 
approval requirem ent sta ted  in 20 M.R.S.A. 
§ 911.3 and the truancy  prohibition of 20 
M.R.S.A. § 911," Second Supplem ental A f­
fidavit of Commissioner Raynolds, a t 3, and 
that it fu rth e rs  the compulsory education 
scheme by assuring th a t private school s tu ­
dents will obtain sufficient instruction from  
the ou tse t of th e ir attendance and th a t 
their education will not be in terrup ted  in 
the event th. t a departm ental review un­
dertaken afte i ’he commencement of school 
operations should necessitate denial of ap­
proval, id. The requirem ent th a t an appli­
cation fo r initial approval be filed nine 
months in advance of the opening of the 
school is said to be necessary to afford the 
D epartm ent and health and safety officials 
sufficient tim e to review school facilities 
and proposed programs, and to  discuss and 
correct perceived deficiencies prior to s tu ­
dent attendance. Id.

The prom ulgation of the regulations re ­
quiring p rior w ritten  approval may have 
exceeded the power delegated to the Board

U.S. 136, 146—49, 87 S.CL 1507, 1515, 16 
LEd.2d 681 (1967) [ri.eness docu-in' prevents 
judicial interference until adm inis.. alive deci­
sion form alized and its effects are felt in a 
concrete w ayj. See also K. Davis, A dm inistra­
tive Law  Treatise, § 21.00 (1982 Supp.) [con­
troversies are not ripe unless hajdship due to 
lack of decision is substantial).

[535]
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by the L egislature. These regulations pre- . 
scribe adm inistrative sanctions fo r the en­
forcem ent of the  compulsory education laws 
which d iffe r  m aterially from the  enforce­
m ent sanctions selected by the Legislature.

The M aine Legislature has m andated th a t 
a child who is absent from  school, w ithout 
excuse, fo r th e  equivalent of 10 full days or 
for one-half day on seven consecutive school 
days w ithin any 6-month period is “an ha­
bitual tru a n t- '' 20 M .RS.A. § 914. Any 
person who has control of an habitual 
tru an t and bears prim ary responsibility fo r 
the truancy  is guilty of "a  civil violation fo r 
which a fo rfe itu re  of no t more than  $200 
shall be adjudged." 20 M.R.S-A. § 911.8. 
“Any per-^n  who induces a child to  absent 
himself fr^m  school, o r harbors or conceals9
such child when he is absen t commits a civil 
violation fo r  which a fo rfeitu re  of not less 
than $600 shall be adjudged." Id.

Local school authorities are responsible 
for the im plem entation of the truancy  laws 
and are directed , under the guidance of the 
Commissioner, to "prom ulgate reasonable 
rules and regulations," 20 M.R.S.A. § 911.5, 
for local enforcem ent of the truancy  lavs. 
See 20 M.R.S.A. § 911.6-A. I f  unable to 
resolve an habitual truancy  the local school 
superin tendent must re fe r  the m a tte r to the 
local school com m ittee or board of directors, 
20 M .RS.A. § 911.6-A(A), which m ust hear 
the m atte r, a f te r  providing the paren ts or 
guardian a t  least seven days’ w ritten  notice 
of the hearing , its purpose, the necessity of 
their and th e ir  child’s presence, and their 
right to inspect their child’s records and the 
principal’s report. 20 M.R.S.A. § 911.6— 
A(C) <t (D). Inform ation presented to the 
committee or board "shall include, but not 
be limited to, the report presented by the 
principal to the superintendent of schools." 
20 M .RS.A. § 911.6-A(B). "A fte r con­
sidering the  facts presented and a fte r  dis- 
cussb.g the m atter w ith the child and his 
parents o r guardian," the  com m ittee or 
board

shall determ ine by a m ajority vote to:

A. In s tru c t the child to attend school as 
required by sta tu te  and inform the par- 

(536)

ents or the guardian of their legal respon­
sibilities to assure the child's attendance; 
or
B. Waive th e  compulsory school attend­
ance law provided the  child is a t least 14 
years old;

(1) The paren ts or guardian may ap­
peal this decision to  the commissioner, 
who shall appoint a fair hearing officer 
to hear the  appeal;
(2) The fa ir  hearing officer shall make 
a report to the commissioner on the 
testimony presented a t  the hearing and 
shall m ake a recommendation to the 
commissioner as to the disposition cf 
the appeal; and
(3) The commissioner shall review the 
report and recommendation of the fair 
hearing officer and shall affirm , modi­
fy or reverse the decision of the local 
school com m ittee or board of directors.

20 M.RS.A. § 911.7. Compulsory school 
age students not a ttend ing  approved 
schools are considered tru an ts  and their 
parents and others who induce truancy are 
subject to civil forfeitures.

The Commissioner s ta tes, by way of affi­
davit, th a t he has discouraged local officials 
from  undertaking truancy enforcem ent ac­
tions because parents may be sending their 
children to unapproved schools “ in the good 
faith  belief [ th a t tlieir children] . . .  are 
receiving the benefits and protections of 
the sta te’s compulsory education laws." 
Second Supplem entary A ffidavit of Cc > 
missioner Raynolds, a t  4. The Commissi' n- 
e r represents th a t truancy actions conduct­
ed on a broad scale would be “ unduly bur­
densome" and expensive for local school 
officials, the D epartm ent, and the courts, 
id  a t 5, and would neither prevent the 
operation of unapproved schools nor satisfy 
”[t]he D epartm ent's duty  to  review and ap­
prove schools, according to  a system atic ad­
m inistrative process and general stan­
dards." Id

These regulations n a y  have transformed 
the scheme selected by the Legislature for 
the enforcement of the compulsory educa­
tion Jaws, i.e., the truancy Jaws, into an 
unauthorized administrative system for the
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nam e and address of th e  adm inistrative 
head of the proposed achool.

c. The applicant must subm it the  follow­
in g  additional inform ation to th e  D epart­
m e n t th ree  m onths prior to  the  projected 
opening  of Bchool:

i. a copy of any certificate of incorpo­
ra tion ;

ii. a s ta tem en t of financial position 
and  policies;

iii. a s ta tem en t of th e  tuition refund 
policy;

iv. a list of the  names, addresses and 
social security num bers of the certified 
teachers to  be employed; and

v. evidence th a t all adu lt employees 
a re  "tubercu lar free."

d. The applicant must request facility in­
spection by the S ta te  Fire M arshal's office 
and by the S anitary  Engineering Division 
of th e  S tate D epartm ent of H um an Serv­
ices a t  least th ree months prior to  opening. 
The sanitation inspection m ust extend to al) 
food preparation facilities and dem onstrate 
a clean and healthful environm ent. A li­
censed plumbing inspector may provide the 
requisite  approval of school facilities in re­
lation to the S ta te  Plum bing Code.

A fter notice of facility approval re-e.
g ard ing  sanitation and fire safety, the  ap­
p lican t m ust request inspection of its facili­
ties, curriculum  and sta ff by the D epart­
m en t and supply al) inform ation necessary 
to determ ine w hether it has m et D epart­
m en t standards, a f te r  which it is entitled to 
a p rom pt decision by the Commissioner. A 
6ch^ol may not operate until it obtains w rit- 
ten approval from  the D epartm ent.

f. Secondary school approval requ :res a 
show ing th a t the  school has “a grade J or 
sequential educational program  of a t  least 
two years length . . .  available to each stu ­
d en t" , and a sta tem ent of the graduation 
requirem ents, including Am erican history, 
four years of English and “other courses 
approved by the Commissioner."

W ithin 30 days of th e  receipt of no-E-
tice th a t the D epartm ent intends to w ith­
hold approval, the  school may "request a 
[538]

board of review.” The board of review, 
consisting of one perron appointed by the 
Commissioner, one by the school, and .a 
third chosen by the o ther two, makes a 
recommendation to the  Commissioner 
whose decision "shall be final."

2. Maintaining Approval.
The regulations in subsection B, section 1,

chapter 125 establish standards for main­
taining school approval, including require­
m ents th a t:

a. all teachers hold a valid Mair.e Teach
ing C ertificate a t  the appropriate level, ex 
cept teachers "of religion, theology, reli 
gious philosophy or similar courses in non 
public schools" and ordained ministers func 
tioning as headm aster or directors of sec 
tarian schools;

b. pupil-teacher ratios not exceed 30 to 1 
and th a t normal class size not exceed 30 
pupils;

all children in grades K-12 be immu­
nized against common childhood diseases, 
exemptions available on an individual basis 
by w ritten  parental request;

d. new sta ff  prove tha t they are tuber­
cular free;

the history, geography and naturale.
and industrial resources of Maine be taught 
in a t  least one gT ad e  afte r 6th grade;

f. buildings be safe, hygienic, approved 
by the D epartm ent of Public Safety and by 
the D epartm ent of Human Services, and 
provide a physical environm ent acceptable 
to the D epartm ent;

g. new school construction m eet the 
standards of the Division of School Facili­
ties in accordance with existing statutes 
and with Board procedures;

h. the school year consist of a t  least 180 
days, no more than 5 days to be devoted to 
in-service teacher education;

i. the total instructional tim e in a school
week (norm ally Monday through Friday) 
equal a t  least 25 hours od not less uian 3 
hours in any one day;

j, the school safely m aintain a daily reg­
ister of student attendance and other stu­
dent records, and record student accorrt-
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plishment a t  least qua-terly , forw arding 
such records upon studen t transfers; and

k. schools complete and subm it to the 
D epartm ent "repo rts  deemed necessary by 
the Commissioner.'’

The reg u lrtten s  fu r th e r  require th a t 
schools, once approved, m ust notify the De­
partm ent of “ any  substantive • changes in 
[their] program  of studies, facilities, certi­
fied teaching s ta ff , num ber of pupils, [or] 
ad m inistration.” P rivate schools m ust file 
a roster, containing the nam e and residence 
of each pupil in attendance, with the  public 
school superintendent of the  sci.>ol adminis­
tra tive  unit w ith in  which the pupil resides, 
and must provide notification upon the 
withdrawal of any pupil from the private 
school. P riv a te  schools are required to  
"provide assurance" th a t  the record of each 
pupil will be transferred  to  the appropriate 
public school superin tendent in the event 
tha t the p riva te  school is closed. Finally, 
private schools are required to provide the 
parents of th e ir  pupils "a  sta tem ent indicat­
ing t..e school entrance age requirem ents 
for entering public schools of Ahe S late of 
Maine."

Subsections C and D of chapte i25, sec­
tion 1, prescribe the tim e periods for which 
approval may be granted . Newly estab­
lished schools may not operate w ithout the 
prior w ritten approval of the Commission­
er.1 Annual approval is required for each 
of the first five years of operation. During 
the fifth  year of operation, unless the school 
otherwise requests, a "self-evaluation 
study" m ust be conducted by the school, 
addiessing its  present needs and long-term 
goals, "using the  instrum ent (sic) and proce­
dures designed by the  D e p a r tm e n t . . . ."  
Within th ree  months a fte r  the  completion 
of its study, the school m ust file with the 
D epartm ent a five-year plan regarding its 
facilities, curriculum  and s ta ff  develop­
m en t A school which has been continuous-

1. The inform ation required for initial approval 
is normally provided on an eight-page question- 
naire-application form issued by the D epart­
m en t See ExhJbil 1, a ttached to  the Affidavit 
of Commissioner Reynolds, filed October 19, 
1981.

ly approved by the Commissioner for five 
years and completes th e  "fu tu res planning 
process" receives a five-year approval cer­
tificate. A school which opts to omit the 
self-evaluation study and five-year plan 
m ust subm it an annual report to the De­
p a r tm e n t1 and its certificate of approval 
m ust be renewed annually.

Secondary schools which participate in an 
accreditation program  under the direction 
of the  New England Association of Schools 
and Colleges (NEASC) need not conduct 
self-evaluation studies, but "m ust file a re­
port indicating short- and long-range goals 
directing atten tion  to facilities, curriculum 
and sta ff  development." See 05-071 CMR 
125, a t 8. If  such a school obtains NEASC 
accreditation, it  will be granted approval by 
the Commissioner for a period commensu­
ra te  with its accreditation. See 05-071, 
CMR 127, a t 10.

N otw ithstanding any other section of 
law , the Commissioner may remove basic 
approval from  any school for cause. 
W henever a school fails to meet require­
m ents, the Commissioner shall give due 
notice and shall hold a hearing. If  the 
school fails to comply and does not take 
necessary remedial action, the Commis­
sioner may remove basic approval.

The Commissioner may waive any ap­
proval requirem ent, provided a w ritten  re­
quest is made by the school docum enting 
the  existence of ex tenuating  circum stances 
w arran ting  w aiver in the in terests of the  
s ta te  and of the pupils.

B. Course Requirements
In addition to the requirem ents of chap­

te r 125 of the Board regulations, schools 
seeking sta te  approval for purposes of the 
compulsory education laws m ust comply 
w ith the requirem ents of chapter 127, re la t­
ing to the "course of study." The instruc­
tional requirem ents fo r 'th e  basic approval 
of nonpublic schools, codified at section

2. The annual report Is a seven-page question­
naire, See  Exhibit 2. attached to  Affidavit of 
Comm issioner Reynolds, filefl October 19, 
1981.

[539]
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2(A), 06-071 CMR 127, direct th a t 
cchool:

1. teach in English (w ith certain excep­
tions);

'2. l? s tru c t all students (grades one 
th rough eight) in reading, gram m ar, spell­
ing, composition, and communications- 
sk ills ;»

3. provide fou r years of high school 
English, including instruction in gram m ar, 
spelling, composition, lite ra tu re , and com­
m unications skills;

4. provide m athem atics instruction in 
g rades one through eight, including instruc­
tion in m athem atical concepts, the  m etric 
system , com putation skills, m easurem ent 
skills, and problem-solving skills;4

5. provide a t  least one year of high 
school m athem atics;

6. provide a t  least one year of instruc­
tion in American history and civil govern­
m ent, for grades one through nine, includ­
ing the U.S. Constitution, the Declaration 
of Independence, voting and citizenship;

7. require students in grades seven 
th rough twelve to  take a t least one year of 
instruction in history, geography, and the 
n a tu ra l and industrial resources of Maine;

8. require science instruction in grades 
one through eigh t and a t  least one year Oi 
science instruction in high school;

9. provide physical education to all s tu ­
dents in grades one th rough twelve, in a 
program  "appropriately adapted to the 
physical facilities available to the school;” 
and

10. provide a t  least one-half hour of in­
struction weekly “ in correlation with appro­
p ria te  components of the school curricu­
lum ^) in the g rea t principles of hum anity as 
intended by 20 M.R.S.A. § 1221.”

E lem entary schools are required by chap­
te r  127 to provide a planned, sequential 
program  for the elem entary grades, includ­
ing the basic course requirem ents described

3. The addendum  to the rules governing the 
approval of private schools states that the Eng­
lish and m athem atics course requirem ents ap­
ply in grades one through six.

(MO)

above. Secondary schools m ust provide in­
structional program s for a t  least two grade 
levels, including the basic course of study 
described above, and prescribe additional 
requirem ents for graduation. Graduation 
requires a minimum of 16 units of instruc­
tion, based on the Carnegie unit or an 
equivalent measure. Graduation require­
m ents m ust "be published and made known 
to all students upon en try  into high school.” 
Schools m ust report to the Commissioner, in 
th e ir annual reports or by other timely 
means, all changes in their courses of study, 
including the ir graduation requirements.

Section 2(11) of chapter 127 directs that 
“[n)o nonpublic school shall operate for pur­
poses of the  compulsory education law with- 
out the prior review and approval of the 
Commissioner . . .  of its course of study.” 
A certificate of basic school approval signi­
fies th a t the school offers "equivalent in­
s truction” for purposes of 20 M.R.SA. 
§ 911(3). "Basic approval of a school's 
course of study may be removed by the 
Commissioner for cause,” including, "but 
not limited to, the failure to provide the 
minimum course of study required by law 
and regulation, and the failure . . .  to file 
. . .  a course of study, or [to provide] notice 
of changes in the course of study or related 
reports as required by the Commissioner."

W here it is believed th a t school offi­
cials h rve failed to provide the course of 
study requirem ents specified by this rule 
and app’icable sta tu tes, or school officials 
fail to provide inform ation sufficient to 
dem onstrate compliance with course of 
study requirem ents, the Commissioner 
shall give due notice of probable removal 
of basic approval and schedule a hearing 
on the m atter pursuant to the require­
m ents of the A dm inistrative Procedure 
Act. The hearing may also consider alle­
gations th a t the school has failed to com­
ply with (1) any other requirem ent of 
basic school approval, as defined by the

4 . See note 3 supra.
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State Board of Education in Chapter 125, 
or (2) specific s ta tu to ry  requirem ents.

05-071 CMR 127, a t  11.

C. Teacher Certification Requirements

The teacher certification requirem ents 
contemplate "a  bachelor’s degree w ith two 
years of liberal education, appropriate sub­
ject m atter concentration, professional 
knowledge and supervised teaching experi­
ence.” See 05-071 CMR 115, Introduction.

An elem entary school teacher m ust either 
have graduated  ‘‘from a four-year baccalau­
reate program  approved fo r  the. education 
of elem entary teachers, together w ith the 
formal recommendation of the preparing 
institution” or (1) a bachelor’s degree from 
an accredited institution; (2) a t least 50% of 
'ill undergraduate study in liberal education 
courses; and  (3) “ th irty  hours of approved 
general professional education courses,” a t 
least six of which m ust provide teaching 
experience.5 Teacher certification m ust be 
renewed every five years; “s ix . hours of 
approved study” is a prerequisite  to renew ­
al.

A secondary school teacher can obtain 
certification either by g raduating  from  a 
four-yetr baccalaureate program  approved 
for the education of secondary school teach­
ers and by obtaining the form al recommen­
dation of the  preparing institu tion, or by 
making a satisfactory showing th a t he or 
she has; (1) a bachelor's degree from  an 
accredited institution; (2) devoted a t  least 
onc-half of all undergraduate studies to 
courses in liberal education; and (3) an 
established teaching field * and a t least 18 
hours of approved general professional 
t 'aching courses. Secondary school teach­
ers m ust also complete six hours of ap­
proved study every five years to obtain 
renewal of th e ir certification.

Teachers who complete a graduate program 
in elem entary education and are recom mended 
hy their preparing Institution need not m eet the 
third requ irem en t

E' An “established teaching field” requires ei­
ther a 30-credit hour m ajor and an 16-credit

hour minor in any subject comm only taught in 
secondary schools, or al least 50 c rtd it hours in 
one area of specialization, such as social stu­
dies. science, physical science and m athem at­
ics.

[Ml]
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FROM: Jan

DATE: 5/14/83

RE: HB 357 - dregulation of religious schools

AFter reviewing the HESS committee information and the committee 
substitute for HB 357, I have some concerns about this bill.

Section 1 - This exempts "general supervision" over pre-elementary 
religious schools and "general supervision...over the 
educational component" of religious nursuries.

The regulations >re-elementary schools govern:
1) cert-5 _e of approval ;
2) insure, .ce
3) physical examinations for children
4) physical examainations for staff and volunteers
5) regulations for children with specie.1 needs
6) disaster plans
7). facility inspections for health and safety
8) curriculum
9) nondiscrimination
10) programs
11) transportation

While the state may not regulate the curriculum of a school 
it should be allowed ro regulate health, safety and nondiscrim­
ination in the schools.

The bill later says that religious schools can be regulated 
for health and safety reasons, the first section seems to 
take pre-elementary schools and nursuries out of the education 
laws all to gether.

I am told that these schools try to qualify as educational 
schools rather than as day care centers to avoid the strict 
regulations of DHSS. Under this bill, they can qualify as 
schools, rather than as daycare, then there are no regulations, 
for even safety, health or nondiscrimination reasons.

One of the dangers of the private schools is that they are 
formed in order to avoid integration.

/AMENDMENT: qualify the exemption in sec. 1 so that the
schools can be regulated for safety, Jiealth, and nondiscriminator
reasons. Se.c. 6.U.L -  ti'j  •

QUESTIONS: WHat are the regulations in HSS for these schools
What are the proposed regulations that the religious 
schools so adamantly oppose?



NOTE: Only three states exempt preschools all state certification
and inspection except for health and safety coes: ARkansas,
Illinois, Virginia ( in Ark. the statute is being challenged 
on egual protection grounds (discriminates against private 
schools or treats preschool children differently)

Scetion 2 - This eliminates the requirement of meeting standards 
for education. The statute originally allows a religious 
school to qulaify by requiring teachers to be certified 
or testing students on subjects set by the dept.

The bill exempts the religious schools from all of these 
requirements although it allows them to test their own 
students by means of a standardized test whose results 
must be made available to the dept.

It seems that the religious schools ought to have certified 
teachers or be required to conform to certain standards on 
national tests chosen by the dept. Recently, the U.S.
Supreme Court refused to hear a challenge to NEbraska laws 
that would required teacher certification on the basis there 
were no constitutional or federal issues.

Note: I beleieve most states require the teachers to be
certified ( this needs to be checked). ONly trhee states 
require standardized testing. North Carolina is the pattern 
for the bill.

AMENDMENT: REquire certified teachers or require standardized
testing ( possibly the dept, and the schools could work out 
which tests)

Section 6 - see above

CONSTITUTIONALITY: Keith Levy from legislative affairs thinks
the bill is unconstitutional because it discriminates against 
other private schools. This is being litigated in Arkansas.

vST̂ yê ljcuLe of—'DOE suggested -that an 'amendment bemadded-to'~require_.



MEMORANDUM State of Alaska
to : S te v e  Hole  

A d m i n i s t r a t o r  
D e p a r tm e n t  o f  E d u c a t i o n

from : Norman C. G o rs u c h  
A t t o r n e y  G e n e r a l

By: T h o ^ i l^ H .  R o b e r t s o n
A s s i s t a n t  A t t o r n e y  G e n e r a l  
Human S e r v i c e s - J u n e a u

DATE: 

FILE NO: 

TELEPHONE NO: 

SUBJECT:

J u n e  1 0 ,  1983

3 6 6 - 6 5 7 - 8 3

4 6 5 -3 6 0 3

CSHB 357 ( R u l e s )

T h is  memorandum i s  w r i t t e n  i n  r e s p o n s e  t o  o u r  r e c e n t  
t e l e p h o n e  c o n v e r s a t i o n  i n  w h ic h  you a s k e d  w h e t h e r  l a n g u a g e  i n  
CSHB 357 ( R u l e s )  w h i c h  w ou ld  exempt c e r t a i n  p r e - e l e m e n t a r y
s c h o o l s  f rom s u p e r v i s i o n  by  y o u r  a g e n c y  r a i s e s  a q u e s t i o n  o f  
e q u a l  p r o t e c t i o n  u n d e r  t h e  law .

A s u b s t a n t i a l  q u e s t i o n  e x i s t s  a s  t o  w h e t h e r  t h i s  and  
o t h e r  p r o v i s i o n s  o f  CSHB 357 ( R u l e s )  v i o l a t e  t h e  e q u a l  p r o t e c t i o n  
c l a u s e s  o f  t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s .

S e c t i o n  1 o f  CSHB 357 ( R u l e s )  w ou ld  e x c l u d e  p r e -
e l e m e n t a r y  s c h o o l s  and  n u r s e r i e s  o p e r a t e d  by " a  c h u r c h  o r  o t h e r  
n c n p r o f i t  r e l i g i o u s  o r g a n i z a t i o n  t h a t  i s  exem pt  f ro m  f e d e r a l  t a x ­
a t i o n  and does  n o t  r e c e i v e  d i r e c t  s t a t e  o r  f e d e r a l  f u n d i n g "  f rom
s u p e r v i s i o n  by y o u r  a g e n c y  u n d e r  AS 1 4 . 0 7 . 0 2 0 ( 8 ) .  O t h e r  s e c t i o n s  
o f  t h e  b i l l  w ou ld  amend AS 1 4 . 3 0 .0 1 0  w h ic h  g o v e r n s  c o m p u l s o r y  
a t t e n d a n c e  and  w ou ld  e x c l u d e  o t h e r  e d u c a t i o n a l  p r o g r a m s  o p e r a t e d  
by  t h e s e  o r g a n i z a t i o n s  f ro m  r e g u l a t i o n  by  t h e  s t a t e .  I n  e f f e c t ,  
t h i s  b i l l  w ou ld  e s t a b l i s h  two c a t e g o r i e s  o f  p r i v a t e  s c h o o l s ,  
c h u rc h  r e l a t e d  and n o t  c h u r c h  r e l a t e d ,  and  w o u ld  p r o v i d e  f o r  d i s ­
p a r a t e  t r e a t m e n t  o f  e a c h .

To t h e  e x t e n t  CSHB 357 ( R u l e s )  i s  i n t e n d e d  t o  a s s u r e  
t h a t  y o u r  a g en c y  d o e s  n o t  i n f r i n g e  f i r s t  amendment p r o t e c t i o n s ,  
i t  i s  unn e c e s s a r y .  1 /  Your a g en cy  h a s  no power t o  v i o l a t e  t h e

1 /  The f i r s t  amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  
p r o v i d e s ,  i n  p a r t ,  t h a t  C o n g r e s s  s h a l l  make no law  " r e s p e c t i n g  an 
e s t a b l i s h m e n t  o f  r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  
t h e r e o f " .  S i m i l a r  l a n g u a g e  is- c o n t a i n e d  i n  A r t i c l e  1 ,  s e c .  4 ,  o f  
t h e  A la s k a  C o n s t i t u t i o n .

02-001A (Rev. 10/79)
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c o n s t i t u t i o n a l  r i g h t s .  To t h e  e x t e n t  CSHB 357 ( R u l e s )  would  go 
b e y o n d  f i r s t  amendment p r o t e c t i o n s ,  i t  r a i s e s  a  s e r i o u s  q u e s t i o n  
o f  e q u a l  p r o t e c t i o n  u n d e r  t h e  s t a t e  and  f e d e r a l  c o n s t i t u t i o n s .

E q u a l  p r o t e c t i o n  a n a l y s i s  u n d e r  e i t h e r  t h e  s t a t e  o r  
f e d e r a l  c o n s t i t u t i o n s  r e q u i r e s  an e v a l u a t i o n  o f  t h e  p u r p o s e  o f  
t h e  l e g i s l a t i o n  a t  i s s u e .  CSHB 357 ( R u l e s )  d o e s  n o t  c o n t a i n  a 
s t a t e m e n t  o f  p u r p o s e  and  n o n e ,  o t h e r  t h a n  t h a t  o f  accomm odat ing  
f i r s t  amendment r i g h t s ,  i s  r e a d i l y  a p p a r e n t .  I f  a s  a f a c t u a l  
m a t t e r  s u f f i c i e n t  r e a s o n s  c a n n o t  be  a r t i c u l a t e d  t o  s u p p o r t  a 
d i s t i n c t i o n  b e tw e e n  t h e s e  c a t e g o r i e s  o f  p r i v a t e  s c h o o l s ,  t h e n  a 
c o u r t  w ou ld  p r o b a b l y  f i n d  t h i s  l e g i s l a t i o n  t o  deny e q u a l  p r o ­
t e c t i o n .  2 /

I n  an  o p i n i o n  d a t e d  J a n u a r y  2 4 ,  1983 ,  t h e  A t t o r n e y  Gen­
e r a l  f o r  t h e  S t a t e  o f  A r k a n s a s  a d d r e s s e d  t h e  c o n s t i t u t i o n a l i t y  o f  
a  s i m i l a r  b i l l  u n d e r  c o n s i d e r a t i o n  i n  t h a t  s t a t e .  T h a t  o p i n i o n ,  
a  c o p y  o f  w h ic h  i s  a t t a c h e d ,  c o n c l u d e s  t h a t  t h e  b i l l  u n l a w f u l l y  
d i s c r i m i n a t e s  a g a i n s t  c h i l d r e n  i n  r e l i g i o u s  c h i l d  c a r e  f a c i l i t i e s  
a n d  t h e  ow ners  and  o p e r a t o r s  o f  n o n - r e l i g i o u s  f a c i l i t i e s .  In  
a d d i t i o n ,  i t  c o n c l u d e s  t h a t  t h e  b i l l  may i m p e r m i s s a b l y  b e n e f i t  
r e l i g i o u s  o r g a n i z a t i o n s  i n  v i o l a t i o n  o f  t h e  F i r s t  Amendment. 
U n l e s s  c i r c u m s t a n c e s  i n  t h i s  s t a t e  r e q u i r e  a d i f f e r e n t  r e s u l t ,  we 
w o u ld  p r o b a b l y  r e a c h  a s i m i l a r  c o n c l u s i o n  i f  a s k e d  t o  u n d e r t a k e  a 
m ore  c o m p r e h e n s iv e  a n a l y s i s  o f  t h i s  l e g i s l a t i o n .

2 /  G e n e r a l l y  s p e a k i n g ,  t h e  F o u r t e e n t h  Amendment t o  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n  r e q u i r e s  t h a t  d i s p a r a t e  t r e a t m e n t  be 
s u p p o r t e d  by a r a t i o n a l  b a s i c  u n l e s s  a s u s p e c t  c l a s s i f i c a t i o n  
( r a c e ,  c r e e d ,  e t c . )  o r  a f u n d a m e n t a l  r i g h t  i s  i n v o l v e d ,  i n  which  
c a s e  i t  m us t  b e  s u p p o r t e d  by  a c o m p e l l i n g  s t a t e  i n t e r e s t .  In  
S t a t e  v .  E r i c k s o n ,  574 P . 2d 1 ( A l a s k a  1 9 7 8 ) ,  t h e  A l a s k a  Supreme 
C o u r t  e s t a b l i s h e d  a s i n g l e  s t a n d a r d  f o r  e q u a l  p r o t e c t i o n  a n a l y s i s  
u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .  T h i s  s t a n d a r d ,  w h ic h  i s  more 
d e m a n d in g  t h a n  t h e  f e d e r a l  r a t i o n a l  b a s i s  t e s t ,  r e q u i r e s  an 
e v a l u a t i o n  o f  t h e  p u r p o s e  o f  t h e  s t a t u t e  a n d ,  i f  t h e  p u r p o s e  i s  
l e g i t i m a t e ,  a d e t e r m i n a t i o n  w h e t h e r  i t  i s  s u b s t a n t i a l l y  f u r t h e r e d  
b y  t h e  means c h o s e n .  F: t a l l y ,  t h e  means m us t  be  b a l a n c e d  a g a i n s t  
t h e  n a t u r e  o f  any  c o n s t i t u t i o n a l  r i g h t  w h ic h  may be  i n f r i n g e d .
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I f  you  h a v e  a d d i t i o n a l  q u e s t i o n s ,  o r  d e s i r e  f u r t h e r  
r e s e a r c h  i n  t h i s  a r e a ,  p l e a s e  do n o t  h e s i t a t e  t o  c o n t a c t  t h i s  
o f f i c e .

THR: j  a



STEVE CLARK <5 0 l >
ATTORNEY GENERAL

January 24, 1903

OPINION NO. 83-15

The Honorable Joseph K . Mahony .The Honorable Robert L . McGinnis State Representatives 
1983 General Assembly 
State Capitol '-4

. Little Itock, AR 72201
RE: House B ill 54

Gentlemen:
I am writing in response to your request fo r an opinion regarding 

the constitutionality of House Bill 54. An examination o f the bill 
reveals an obvious concern that House Bill 54 is lega lly invalid as a 
violation of the equal pr:*=ction provisions of the Fourteenth Amendment 
to the United States Ccr.^ .tution and Article 2, Section 3 of the 
Arkansas Constitution.

The Fourteenth Amendment states, in pertinent p a r t , as follows:
i

No state shall make or enforce' any law which sha ll abridge the 
privileges o r immunities o f citizens of the United States; no r shall 
any state deprive any person of life., libe rty , o r  p roperty  without 
due process o f law; nor deny to any person within its j urisdiction 
the equal protection o f Thc laws'. ‘ [Emphasis supplied]
These constitutional provisions have consistently been interpreted 

to strike down statutes which discriminate between d if fe ren t groups of 
citizens or businesses which arc regulated by the same legislation.

That is to say , when the law attcmpls to regu late a business, 
industry o r practice, it must do so on an equal basis to all the members 
of the regulated class unless there if; a significant d if fe rence .in  the 
way the exempted class operates its business, industry  or practice 
and the exemption is reasonably related to the purpose, o f the original 
legislation. Jacks v . State, 219 A rk . 3(J2, 242 S.W .2d 704; V.Vmetro 
Se rv ices, Inc. v . Gacldy, ‘ 272 A rk . 452, GIG S.W .2d 4G6, Rayco 
Construction C o ., Tne. v . Vorsanqer, 397 F .Supp . 1105; M inot Ccn 
Douglas, 552 T.SuppT“ 505'." See also Mil not v . A rkansas State board 
oFTleaTLh, 388 F .Supp . 901 and Dicks y. NafTT Mayor, 255” Ark7 3577
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In the Rnyco case the Court suited:
A state may validly differentiate between people o r corporations 
on the basis of classifications providing that the state, has legitimate 
and significant (in some contexts a "compelling") interest in the 
differentiation and provided that the classification is based on soine r easonable ana it.V.ion;i]“cr"!tar 1 r.n.' o r criteria ; Howeve r , absent'an appropriate''state ih leresC'or ~absehl ra t ionaf aiicl rol.-vant 
standards o f  classification, s'ur e - mi oos ed ~bi t te re n 11 a tion amour.. 
to unconstitutional discrimination. [Emphasis supplied]* "
The exemption which IT.B. 54 creates is the type o f "classification” 

which these cases address.
There fore unless the exemption can be justified because of 

d ifferences in the operation of religious child care facilities as opposed 
to non-religious facilities this bill appears to discriminate, unlawfully, 
against not one but two classes of citizens; the children the Child 
Care Facility Review Board Act was intended to protect and the owners 
and operators o f n o n - r : ! ’ ;:ous facilities.

Since there is no language in the t '1 indicating Lhat children in 
these religious facilities are fc.d, supervised , etc. any d iffe ren tly  from 
children in secular facilities and since there is no language in the bill 
indicating that children in the religious facilities are any less like ly  to 
be neglected, abused or le ft in hazardous circumstances Lhan children 
in secular facilities there is no justification fo r  denying to the children 
in these centers*the protection of the state and forcing the owners of 
secu lar facilities to compete with unlicensed facilities who arc operating 
the identical kind of business.

I t  is important to remember in this regard that the intent o f the 
orig inal act, as stated at A rk . Stat. Ann. 583-904( b ) ,  is the protection 
o f children:

(B )  In establishing requirements and standards fo r the granting, 
revok ing , re fusing , and suspending of a license fo r n Child Carc 
Facility the Welfare Department. [Child Care Facility Review Board] 
shall adopt such ru les and regulations as will: promote they health, 
safety and welfare of children attending a Child Care Facility ; 
promote safe, comfortable, and healthy physical facilities fo r the 
children who attend the Child Carc Facility ; insure adequate 
supervision or the children who attend the Child Ca>'e Facility, 
insure adequate supervision of tin* children by capable, qualified 
and healthy individuals; insure appropriate educational programs 

.and activities within each Child Care Facility ; and insure adequate 
and healthy food service, where, food service is offered by th* 
ch ild  Care Facility.
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With this in mind H .B . 54 demonstrates no rational, much less 
compelling state in terest, in exempting facilities from licensure simply 
because they happen to receive no state or federal money and are 
associated with a religious organization.

The source  of th e  faci l i t ies '  funds and i ts  associat ion with a 
rel ig ious  association simply does not appea r  to be connec ted  in a ny  
way with w h e th e r  o r  not. th e se  children d e se rv e  the same p ro tec t ion  
from abuse ,  n eg lec t  o r  h a z a rd o u s  circumstances as ch i ld ren  in se cu la r  
c e n t e r s .

Likewise the source o f the facilities' money and association with a 
religious organization does not appeal* lo ju stify  compelling a secular 
facility to spend the money and resources necessary to comply with 
the original act when the. religious facilities operate the identical type 
o f business enterprise .

Since there is no language in the original act which appears to 
authorize the Child Care Board to interfere with Ihe religious beliefs 
o f any church, this exemption seems irre levant to any need t:o protect 
the F irst Amendment r ir '- :z  o f religious groups.

However, if a religion's beliefs are •.anifcst.ed in practices which 
may threaten the safety and well being of children, Ihei^ the state 
through its police power and the doctrine of parens patriae can and 
should lawfully discover and prevent such danocrs. See Cnde v .
State , 237 A rk . 927, 377 S.W.2cl 816.

In the Cude case the Arkansas Supreme Court overru led  parents' 
religious objections to having children vaccinated, saying that the 
state's police power superceded the dangerous beliefs o f  parents which 
threaten the well being o f the children. The Court quoting the United 
States Supremo Court in Prince v . Massachusetts, 321 U .S .  158, said:

The r igh t to practice religion freely does no^ include libe rty  to 
expose the community o r the child to communicable diseases or 
the latter to ill health o r  death.
. . . Parents may be free to become martyrs themselves.
But it does not fo llow they are free, in identical circumstances to 
make martyrs of their children before they have reached the age 
o f fu ll and legal discretion when they can make Lhat. choice fo r 
themselves.
Again however, it is important to note lhat the intent o f the 

original legislation has nothing whatsoever to do will? parents' religions 
rights o r the rights o f a religious association hut. simply with the
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protection of all children, religious or not, in facilities which are 
religious or. secular.

Therefore any argument that this exemption is necessary to 
protect the F irs t Amendment rights of the prospactively exempt facili­
ties is without support from any language in H .B .5 4 .

In tact the bill itself appears that it may violate the doctrine o f 
church/state separation by awarding an unjustifiable benefit to religious 
organizations not enjoyed by private facilities wliich operate identical 
enterprises.

Without a justifiable secular legislative purpose which neither 
advances o r  inhibits religion, the bill is, in fact also suspect from the 
point o f view of the F irst Amendment, Roeiner v .  Maryland, 428 U .S .
736, 96 S .C t . 2337, 49 L .E d .2d 179

Again, it is d ifficu lt to r/'C, from the bill itse lf , a secular and 
neutra l legislative purpose fo r exemption of only the religious facilities. 
Rather it appears tha t this legislation is clearly intended to fu r th e r 
the alleged religious in : : rests of certain denominations since there, is 
no rational justification fo r  the exemption hi view of the legislative 
purpose quoted above.

The courts , in reviewing a challenge to this b il l , can look behind 
the legislation into the history of the b ill, something that has been 
done recently in McLean y_̂  Roard of Echumtion,523 F .Supp . 1255 
(E .D . A rk. 1982), ancFKpperso"n ”v . 'ArYahsas, 363 U .S . 97, 89 S .C t .
260, 21 L .Ed . 2d 228 (191,8)7

Since the burden is on those defending a discrimination to make 
out a claim fo r  justification (Wengler v . Druggist Mutual Insurance 
C o . , 446 U .S . 142, 100 S .C t . 7540', 61 L .7 :7 1 7 2 0 )7 ) 1 can "ad vise, you 
UTal this bill presents no such justification and the state could therefore 
not ca rry  that burden in a court action.

It is important to remember that :
1. Many children in the so-called religious center;; arc. not members, 
nor arc (.heir parents, of the religious facility seeking exemption.
So again the particular belie ls of the religious association are 
irre levant to protecting the children at the facility . Circle H and 
Tailh Christian homes recruit children from all ove r Arkansas 
regardless o f the children's religion a.L the Lime ol their arriving 
at these facilities. The Alamo foundation solicits new born babies 
from all over the nation totally disregarding nny beliefs of the child. * . '
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There is simply no rational justification for denying these children 
protection of state lav; because the institution they end up in, 
through no choice of their own, has a religious objection to 
licensure.
2. This exemption would not have protected Circle H Ranch 
because records at social services reflect it received well over 
$100,000 in state and federal aid.
3 . Many o f these children come from broken homes, and have 
learning disabilities which require expert counseling and often 
special education which, as Judge Barr ie r found in the Circ le II

. case, arc not available at. some of these facilities. These are 
children who need society’s protection and assistance.
4. Health department inspections arc inadequate to insure the 
safety of children because they do not have specific day care 
rules and regulations to address vital areas of the operation of a 
child care center such as playground safety, etc. The same is 
true with the Fire Marshal. Such problems were observed at the 
Alamo Foundation where an unfcnced swimming pool and unfenced 
fishing pond were ’ " s  than 100 feet from a playground serving 
70 children.
5 . Cu rren t criminal laws against child abuse are not adequate to 
protect children in these centers because: (1) These laws cannot 
operate without a report o f abuse by a witness. At some facilities 
absolute loya lty is the ru le ancl therefore it is un like ly that 
employees will file such a complaint; (2 ) Employees at other 
centers are *not likely to report abuse because it. may cost them 
their job ; (3 )  Criminal statutes don't authorize closing the facility 
where abuse o r neglect is practiced. They only a ’ ,ow prosecution 
of individuals. And if the only witnesses are child “ "H who are 
too young lo testify , there is no case to take to a p rc 'ecu to r 
although the abuse, unreporled , is nonetheless occuring.
In conclusion, 1 louse Bill 64 is constitutionally suspect, as being 

without rational justification arid thus discriminates both against a 
large class of children, and Ihe owners and oporabvs o f secu lar facilities.

I am informed of the likely prospect of an immediate court challenge 
if the bill is enacted. ' In Lhat eventuality, it is my judgment that the 
bill would be struck down ns a violation of Ihe. constitutional provisions 
] have mentioned.
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I f  1 _this or other 
this office.

may bo ot assistance in providing afUUUonal £ 'Lher proposed legislation, please do no. hesitate to contact

STrA^X | C i .  ARK.  Attorney General

SC:mgv
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Anchorage Community College \ I •' • ' Un cf Alaska System

September 23, 1983

Ernestine Griffin, Resident 
State Eoard of Education 
Box 308
S i t k a ,  AK 99835

Dear Ms. Griffin,
I am writing you in regard to the proposed preschool regulations which 

are soon to come before your board for action. I speak as one with a doc­
torate in Early Childhood Education. I teach at Anchorage Community College 
in Early Childhood. I am also president of the Anchorage Association for 
the Education of Young Children.

The proposed regulations need to be approved. They represent minimum 
standards for providing experiences which promote development in young 
children. You may nave received much correspondance against the proposed 
staff:chi1d ratio [50.115) and space requirements (60.119). Recent research 
supports the proposed changes.

The Children's Environment Project (Moore, Lane, Hill, Cohen, & McGinty, 
1979) reviewed the literature on the relationship of space to quality experi­
ences for preschool age children. The Project also conducted research of its 
own cn the subject. It was found that in dense settings (30 square feet 
or less per child) "here was a higher incidence of aggressive behavior and/or 
Tow degree of chil: involvement.

'urthermors, .-.as determined that sface of 40 to 45 square feet per 
child "provides a r^cn more flexible program, options, active and quiet 
pursuits happening simultaneorsly without disturbing each other, etc."
(Moore at al., 1973).

The Children's Environment Project recommends a minimum of 42 square 
feet of usable f1oor space per child. The proposed space requirement of 35 
square feet per chi'cl is less than what research indicates is necessary for 
providing quality experiences for children.

Staff ratio in young children’s programs, and a related issue, group 
size, were studied extensively recently by Ruopp, Travers, Glantz, & Coelen 
(1979). The size of the group of children was found to have a direct rela­
tionship to the beravior of r.he children in that group. This is an issue 
in the proposed reflations since the ratio of staff vo children effects 
the size of a group of children within that setting: the fewer the staff,
the larger the group.



Ruopp et al. (1979) found that, as group size increased, children's re-
flection/invol vempn:. and cooperation decreased while noninvolvement and aim­
less wandering increased. Furthermore, children's gain scores on two mea­
sures, the Pr'school Inventory and the Peabody Picture Vocabulary Test, 
decreased as group size increased.

Ruopp et al. (1979) recommend a staff: child ratio of 1:5 for 3 year 
olds and a 1:8 (1:7.5) for 4 and 5 year olds. Thus, the proposed ratio of
1:10 is to be considered minimal for promoting quality experiences for
young children.

At the very least, I urge you to support these regulations; better yet, 
I urge you to raise the standards in them to the levels recommended in the 
research I have cited.

I thank you in advance for approving these regulations.

CC: Governor Sheffield
Josephson 
Fritz 
Tischer 
Goctstein 
Ki to

Most, sincerely,

Dr. Mary Jo Hotchkiss, Ed. D.



SCS CSHB 357 (Rules)

Section 1 - DOE will have general supervisory powers, excluding licens­
ing over public and private pre-elementary schools, but not over the 
educational component of pre-elementary schools operated by a church or 
other non-profit religious organization. Authorizes DOE to require 
physical exams and immunizations. The fire marshall has independent 
authority over fire safety matters and the Department of Environmental 
Conservation has independent authority over sanitation.

Section 2 - Attendance at a public school is not required if 1) a child 
attends a private school which conplies with regulations set by the 
Department of Education, I) attendance is at a program operated by a 
church or other non profit religious organization exempt from federal 
taxation and does not receive direct state or federal funding.
Nothing in this chapter authorizes DOE to license any private school.

Section 3 - A religious school which elects to comply with this chapter 
is exempt from other state laws relating to education except for laws 
relating to physical health, fire safety, sanitation, immunizations, and 
physical examinations.

Section 4 - Teachers shall file regular monthly attendance reports to 
the Commissioner of Education unless Section 5 applies.

Section 5 - Parents of a child enrolled in a religious school shall file 
a notice of enrollment with the Department of Education. The religious 
school shall notify the Department immediately if the child is no longer 
enrolled. A religious school that complies with this chapter shall 
maintain monthly attendance records, maintain a regular schedule, and 
make an annual report to the Commissioner.

Section 6 - A religious school that cornpli.es with this chapter shall 
administer a nationally standardized test selected by the chief adminis­
trative officer of the religious school from a list supplied by the 
Department of Education, to all students in qrad_ one, three, six, and 
nine at least once a year. These tests shall measure achievement in 
grammar, reading, spelling, and mathematics. Religious schools shall 
maintain records of these examinations. A religious school that com­
plies with this chapter shall maintain records of immunizations, phys­
ical exams, testing, and courses.
Definition of eligious school.

Section 7 - Religious schools shall administer their own program at the 
elementary, secondary, and adult levels.

Section 3 - Repeals the statue which authorizes the state to grant 
diplomas to 8th grade graduates.
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Fundamentalist Schools Vs. the Regulators
By N u a  Drvuo

For terdamematiss C brlsau  educators. 
"B it Brother" Las already arrived- Hr his 
taken the Ions of Intrusive regula- . 
irons yovenuny U« curricula of their 
schools and lot qualifications of .their 
leathers. Ht h u  revoked toelr tos-ciempt 
stonn  woea tone rellylous practices coo 
Dieted vilO federal policies. H t On forcrd 
toem to pay tiaeroploymeni la irs  ajthouyh 
h t exempts "established" churches iron  
such payments. And Of On limited their 
ibuity lo dismiss teachers too violated the 
codes of moral and rellyioiu ccoduct esnb- 
lisbed by their schools.

The couflla Is recrlvtng tocreastny &»- 
Qorul uicouon. Frant-paye arveraye n s  
yrven to Iht Bob Jones University lawsuit 
and Nebraska's Jilting of fundamesrtailst 
mlf.lntr EvcTen SUlven tor his continued - 
operation of the noallcensed Filth Baptist 
church school Soch attention Is likely to 
continue.

Between t a n  u d \  10.CDO of t h a t  
schools hive been established since tht 
nud-19CC8 with i  current enrollment of 
more thin ooe million. Since m u y  funda- 
menuJlsts refuse to ihide by t i n  they tvr- 
llrife ire  lncwmstrnt with their m inrtilr 
to serve God. wbqn prve-cmeni-retuses lo 
accommodate the fundin.entillsu i  show­
down Is set whereby yovitumenl will ei­
ther hive to bach down or lend miny fun- 
dimenullst ministers ind .u m rti to J i l l

(Nebraska county pr.«*.eutor Dile 
Stems hid esUmurd Urn u  m u y  >l 12 
other Nebraska ministers rniy fiee JU1 tor 
opentlny unbetatsed schools. Slmllirty. 
Milne Association of Chnstuo Schools dl- 
rectoc Ralph Tirnefl contends th il the 
muusten who run Its member schools u e . 
wtlltnr to ro to J ill U stile procedures 
aren't nullllSed.1. ■ ■ .

Stm nJrhold an R ell{ l« n  L 'U trty

The fu jdim rntillsa silegt th il stile  
lhd frderel bureaucracies bive to unjusti­
fied uruytehold an their rehfloui liberty... 
Goveramenr ayrncies, bowrver, ccmesd 
tou  the Iiws ud 'reyu lum ns i re  r— to- 
siry to ensure nontuscrtmlniuon ai 1 ade- 
quaie educiUcsL The yuvrTument'i odd- 
tion ll supported by dvtl rlybu puu,w 
(NAACP. Amencih Civil Liberties Unlcetl 
ind miUtstrrun p rim e  ind public sc'-Ml 
bodies (NlUOfilJ Association of Uv>pen- 
denl Schools, d tbo tlc  Ccnierenre, Ns-. 
tHvul Educator. Association, . 'ItUotutJ 
Stoool Public Relulotu Assoc'U) n l. This 
Jumble of dlverrrsl toleresu rashes for ex­
tremely compUcucd ind ccntroverstol ne- 
toQiUosi leyUlatiac ind UtlriUon be­
tween the fundiroentiltssj ind ptvtrn- 
ment

The a rtro v en y  cmlers on efforts by 
m ie ay-enaes to license p rim e  whoeli 
ind «o prescribe courses ind leiciirr quid- 
D eaton The furvtoroeniallsu believe thil

edoafXto Is Inherently’ rellylocs ind conse­
quently refuse to comply with broad-based 
regulations which would m ite  the sine 
"lord over ibelr schools.' Additionally, 
they new mioy of the regutonaas is  uffl- 
theacxl lo quality education. ' ■

The fundimeDiallsi.objecoccs shouldn't 
he discounted is  the misguided p irsnou ot 
religions hooks. Fundamentilms hive an 
Important poml. thu  the stair h u  {tne too. 
t i r  tn trylnf to control (he Ufe style of ihe

Ihe trends they deptfore in the changing 
American socul order, such is  uncercunty 
concerning sourtes of authority.. dkisofp- 
oon of srandards, wxninr of the Judeo- 
Christian rajue system. MCsemny of ry> 
tem ind constraint, scientism ind govern- 
merrt sodil enttneenn{." Many of th ee  
cnacsras of public schoois scnlan{fy re­
semble t  number of sradies by the O Hcje 
Entrance Exur.lnitloo Board and th: 
Am enon Colleje Tesanr Protram  to ex-

. O t in  is supposed to be a pluralistic society and it ought 
to acknowledge that people have radically different values 
and beliefs. « -

funlly. Perfcips cartful Ustenmr to the 
protests could cure some of the Ills ol pub­
lic education. . -

T he, fundamesrtiUtu are dissatisfied 
with public schools for a number of very 
sensible reasons. The man Hfnfficsni a  
the perceived breakdown of the nuej j- 
family, This Is evidenced, fundamentalists 
say, by Increased willingness of parents to 
have the stale like over trrm ituu  of IbeW 
children. Thli. they add. U unacceptable 
since parents -shape the future throuih the 
upbrtnxinr ol their chlldmu

The fubdimentallsu are also fearful of 
what ihey consider > moral breakdown to 
public schools associated with lack of dlsd- 
pltoe, sexual permissiveness, and to- 
cresaed druy and alcohol us*. Thli per 
cefved breakdown Is viewed u  antithetical 
to the leimtoy at both ethical u s t  aca­
demic lessona. The fundiroectitmi attrt- 
bute the slleyed moral corTuptioo and to- 
tellKtuil decay smony youth to part to 
teieTtilatL

Finally, they accuse Ihe public schools 
of toculeitinr to stations :. system of n i ­
nes known u  secalsr buminlsm. Accord- ■ 
to{ to fundamentalist morney John While- 
Ifeid. buminlsm sl{nlfles "the Idea, thu  
men and women caa betto bom tiesn- 
sei.'ts without reference to the Bible, and 
by reiaonlnt outward, derive the r u n  
dards to Judye all m m ers.'' The firnda-. 
mentilljti object to this concept for thre* 
rtisoni. Finn, they beUert th u  G o d -u  
reflected to the Blhie-ts the proper source 
of m oes. Second, they assert th u  the ho- 
rrunlstic txJue system U to cixmuit Dux 
and thus ll tocipnhle c r s u m n r  as the 
b isa  lor cotalstrnt moral JudrmenL 
Third, they think thu  public school sto- 
e'enu are denied access to tmporunt les- 
sons from the Bible. This has rrsultsd 
from Supreme Court dedsm u which pro­
hibited o rn a ln d  prayer, Bible readlny 
ind the ptBtint of the Ten Commindmena 
to public schools.
' As Prol June: Carper cf Hlxssappf 
Stale Unhrersxy hai Doted. 'T o  ouny 
eyanrellcali ihe pubue school eaempllties

pLato the score decline on college emraoce 
eximmiticsa. .

Thu dpesnl mean Ihll bTTvtl memi Iterr 
best know bow to advance education. (On 
naoonilly recomlied ■ annierement tests, 
students to fundamentalist schools 
ally perform no better thin their poblle 
s ' bool counterparts.! Yet-It makes ■under- 
sundahle the fcndatiutntaUsts' ererrire 
L-nre the ^ibllc schools to their own loose 
network of ltnall schools.

The nse of Christian schools can't be 
entirely explained by mere rtirun ttirn™  
with pihbc schools. Equally stynlfleant Cs 
the' fundaroen’a ilra ' belief th u  educatiqp 
Is toherently retlpous. As described by 
pastor Leri Whluer of Ohio's Tabernacle 
Christian- School: . we fed th u  chil­
dren need Bible {utdancr tor their sptrltnaJ 
u d  moral toundsoons . . .  we fed th u  
cur students need Ibe tnflueoer of a Godly 
tracber . , .  we draw lines of sepsranon 
from the Isecularl world.'.' Conrspcndint 
to their bd id  of church-stale separation to 
the rerulsdoo of their schools, the funda- 
meniallsts dent accrjx stue aid. More in -  
dltieoal prirate school rroops, tlXe the 
Calhollc CttifeTenee. which desire s tue  
aid. h ire  lohlxed ayalnst fundamentalist 
uiem pa to dervyuiiie p rim e schools to 
Petmsytvinli, Colorado aod Ohio.' These 
{tnups le u  thu  ru le  le fjlan u rs  will 
chanye ibelr dews u  to the,quality of pri­
m e  education, u d  to turn will he less re­
ceptive to aldtoy p rim e  schools.

The stain  ire  yetieralfy unwlinny to 
ylve up thetr unhonty over 'noopuhllc 
schools, bdlevtny tbit fvioiny reyulatksn 
make rducationsj sense. The fine-* iiw< 
aryne thu  they are not noticeably to tertrr 
toy with rellylous practices atU tb*t the 
fundsmesulWs' aryument b  phllusophlcaj 
u d  not rellyKra. Nevertbdess. Alabama 
u d  North Carotins, hare recently passed 
legislation which effectively derrynlues 
fundamentalist schools. Idsho, Ctuurado 
and Ventxert.hsve slso declined to attopt 
measures which would rey u lu e1 these 
schoota Oa the other h u d . PenasytvanU, 
Milne and Nebraska hive refused to mod­

ify . their reyulstiacs 
schools.

The stale's arpiment bnT weak, for the 
prtrrtsioc of ytod edncatioo to all youny- 
sters is a : :  of the stale’s most cxnpellmy 
responsibl'Jtiel. And mote often than not 
the stale prevails j  cour C runs‘hive up-/ 
held s tu e  procedures to Wisconsin. Ore- 
yoc. ArtktoUk. Nebraska. Massartiusecs. 
North Oako a. North Carolina. Iowa and 
West VtiytziL The (undaroentallsa have 
socctssfntiy challecycd suteprocedures to 
Verrooni Net’ Hampshire, Kentucky and 
Mlchlyih. Ohkt has Issued two ctxttilctiny 
decisions. Caus are pesdtoy to Maine. 
Ulchlran. Icnra aod Nebraska. .
•Klnptnrrrl of God Itid  CXcSST*

. The fxsdunt enlists' claim, thouyh. 
jhouldi't be doinyraded. Thetr schools 
a re-fo r the roost pan-dolny an adequate 

'Job. Additiocaliy, iducatioo is u  Integral 
part of thetr lift si de. Finally, the fuadi- 
meniallsts do perceive stale regulations of

- their schools as u  tttrusfoo Into lbrtr reli­
gious practices. H makes sense is  a rou­
ter of policy to mow the h .x luneililat3  
to direct the upbnnyixg of their children.
Th'i wouldal preclude toe stole trorn re-1 
qmnng ihe schooti to meef core cumca-l 
lum requirements u d  satisfy reasooib)e\ 
safety suodattis laltocuyh some funda- | 
mentallsti refuse to ahde by eres toU I 
strt et rrgulatioo. claLntoy th u  there/ 
rouu be a local separati-o between "the[ 
kmydoms of God and C lear")'. The stole . 
could also, as m uy  of the ihsdamottollsts / 
argue, ensure thu  >11 studmo receive u  I 
adequue education throuyt stoiidanilsed I 
lesttoy. i

The traytdy of yoverhmeniil refusals to 
accommodue toe fundament! Usto ll thu 
the education of thousands at children 
could be thrown tmn disarray. ',1111 Is a re- 
sull of the uncerulnty which cixids these 
children's education due to u  i ppanslly 
nerer-eodlny stresro of conflicts becweer

- yovernmenl u d  Q inu lin  educuira. B at 
al fundamentalls: leaden poun xrt. cur 
fxxutry needs to rethink tti comrolt-ness to 
the prlnaples of separation ct church and 
stole u d  to a yovemroent it  hmltet pcnr- 
en .

Oun w ii desiyned to I* a ytivenment 
of hmlled powen u d  U ouyht net totetieTe 
with the efforts of concernrd parents u eo- 
ssir thu  toeir children receive a yood ido- 
catkn and the proper rellylous upceuyviy.
Oun Is supposed to be a ptunlisae scotiy 
and 11 ouyhl to icknowledye lu u  peop'e 
hive radically dlflrrenl values and betleh'.
And as oun pretends to be t  sensible m  
ety. It ouyht to recognise toU If scmethlni 
lsa l broaeo you don't tls It

If r. Dfjai u  a Imcytr ami W form er rr- 
seancA cssocuUe of toe VavtrrUls tubule 
Jar Pvbbc Policy SU&a l



Alaska State Legislature
House o f  Representatives

C om m ittee  on Ru les

Pouch V 
Juneau, Alaska 99811

Phone: 
(907) 465-3764 

465-3765

Official Business

LETTER OF INTENT

357/"An Act relating to the regulation of religious schools."

The House of Representatives recognizes that operating a church 
school is an integral part of the free expression of religion and that 
schools operated by religious bedies are quite different from other 
private schools. Therefore, the purpose in sending HB 357 to the floor 
and in urging its passage is to prevent possible church-state 
constitutional conflicts by protecting the fundamental rights of reli­
gious freedom of parents, children, and church schools in Alaska and, at 
the same tine, to balance the state's interest in assuring that each 
child receives a good education. The House specifically intends to 
exempt pre-elementary and nursery programs operated by religious orga­
nizations frcxn the general supervision of the Departments of Education 
and of Health and Social Services.

The House only intends to exclude from the purview of this bill 
those church schools that receive direct federal or state funds. This 
would not affect those schools that receive incidental benefits frcxn 
government, such as fire or police protection, health care or other 
benefits to which all citizens are entitled.

Any church school that satisfies all the requirements of AS 14.45 
would be exempt frcxn any additional provision of law relating to educa­
tion except those requirements of law relating to fire, health, and 
safety. While each church school would be subject to reasonable fire, 
health, and safety regulation, the House intends to specifically limit 
health regulation to that regulation that is reasonably related to the 
state's interest in preventing and curing physical diseases. For 
example, the House does not intend for the state to regulate minimum 
space requirements (except as it directly relates to the fire code), 
hours of attendance, or reasonable methods of discipline.

In summary, the Rules Cornu.ttee Substitute for HB 357 balances the 
state's interest in ensuring that each child receives a good education 
with the constitutional right to religious freedom.
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FURTHLR: F I N A N C E

3/::/04
Date

Mr. President 

The Committee on

• ' di . i . . : l'"'

considered •( P i n )

u 1 yclU">l d i s t r i c t s ;  c i c .

and (a majority of the committee) (the committee) reports it back with 
the following recommendations:

[

HE

do pass

do pass with attached amendment(s)

replace with/or adopt CS for 
new title
same title and recommends

and attached a "LETTER OF INTENT" 

reports it bacL without recommendation 

recommends referral to

1DERS SIGNING
DO PASS

‘ /

[ ] NEW FISCAL NOTE

Committee

MEMBERS HAVING 
OTHER RECOMMENDATIONS

I  /  

'‘Chairman

• L  _____
Chairman recommendation



O f f e r e d :  2 / 2 2 / 8 4
R e f e r r e d :  R u l e s

O r i g i n a l  S p o n s o r s :  T i s c h e r ,  Adams a n d
A b ood  b y  r e q u e s t

1 :CN THE it'OUSE BY THE FINANCE COMMITTEE

2 CS FOR HOUSE BILL NO. 384  ( F i n a n c e )

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  e x p e n d i t u r e s  b y  l o c a l  s c h o o l

7 d i s t r i c t s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

8 BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * S e c t i o n  1 .  AS 1 4 . 1 4 . 0 5 0  i s  a m e n d e d  b y  a d d i n g  a  new  s u b s e c t i o n  t o

10 r e a d :

U  ( e )  T he  a u d i t  s h a l l  i d e n t i f y  t h o s e  e x p e n d i t u r e s  t h a t  c o m p l y  w i t h

12 AS 1 4 . 1 4 . 1 0 0 ( c )  a n d  t h o s e  t h a t  d o  n o t .

13 * S e c .  2 .  AS 1 4 . 1 4 . 1 0 0  i s  a m e n d e d  by  a d d i n g  new s u b s e c t i o n s  t o  r e a d :

14 ( c )  T h e  e x p e n d i t u r e s  o f  a  s c h o o l  d i s t r i c t  s h a l l  c o n f o r m  t o  t h e

15 b y l a w s  a d o p t e d  u n d e r  ( a )  o f  t h i s  s e c t i o n .

16 ( d )  T he  d e p a r t m e n t  s h a l l  a d o p t  r e g u l a t i o n s  s e t t i n g  o u t  p r o c e -

17 d u r e s  t o  i m p l e m e n t  t h i s  s e c t i o n .

18 * S e c .  3 .  AS 1 4 . 1 4  i s  a m e n d e d  by  a d d i n g  a new s e c t  t o ; ,  t o  r e a d :

19 S e c .  1 4 . 1 4 . 1 0 3 .  RESTRICTION ON COMPENSATION. A s c h o o l  b o a r d  may

20 n o t  c o m p e n s a t e  a n  e m p l o y e e  o f  a n y  s c h o o l  d i s t r i c t ,  i n  e x c e s s  o f  t h e

21 e m p l o y e e ’ s e s t a b l i s h e d  s a l a r y ,  f o r  l o b b y i n g  a c t i v i t i e s  t h a t  a r e  r e  ; u -

2 l a t e d  u n d e r  t h e  R e g u l a t i o n  o f  L o b b y i n g  A c t  (AS 2 4 . 4 5 )

23 *  S e c .  4 .  AS 1 4 , 1 4 . 1 3 0  i s  a m e n d e d  by a d d i n g  new u u b s e c l T o d s *  t o  r e c K l ' ' ^ * ^ ^ ! ^ ' / k J .
24 (d' ,  A s c h o o l  d i s t r i c t  s h a l l  k e e p  t h e  r e c o r d s  o f  t h e  t e r m s  o f

2b  e m p l o y m e n t  o f  a  c h i e f  s c h o o l  a d m i n i s t r a t o r  o p e n  t o  t h e  p u b l i c  a t  t . he

26 p r i n c i p a l  a d m i n i s t r a t i v e  o f f i c e  o f  t h e  d i s t r i c t  d u r i n g  r e a s o n a b l e

27 b u s i n e s s  h o u r s  a n d  s h a l l  s u b m i t  t h e s e  r e c o r d s  t o  t h e  d e p a r t m e n t

28 a n n u a l l y .

29 ( « )  B e f o r e  a s c h o o l  h o a r d  e x e c u t e s  a s e t t l e m e n t  a g r e e m e n t  f o r

"PC'. C /( /< - 1 -  CSHB 3 8 4 ( F i n )

s  t h a t  a r e  r e  ; u -  . y

■■ ‘ • ,Vi 0  ■ I  ty *  M i '

/ /  iiitl f:'1 to11 r '•/,° / ' / j
p z u ,  m w  u ■&- u d / ° !  r m  i ''

Cm l <\ / M ^ J



- p *

tfU

y S U /U > e ./M .
'  d y iw x < m ir ~  a
the termination of the contract of a chief school administrator,y the

school board •'̂ hrrtl submit a copy of the agreement to the commissioner. 

'f̂ he commissioner,shall submit an"advisory opinion and recommendations

t o  t h e  s c h o o l  b o a r d  r e g a r d i n g  t h e  s e t t l e m e n t  a g r e e m e n t  w i t h i n  10 d a y s  j

o f  r e c e i v i n g  a  c o p y  o f  t h e  s e t t l e m e n t  a g r e e m e n t  f r o m  t h e  s c h o o l  b o a r d .

6 A s e t t l e m e n t  a g r e e m e n t  may n o t  b e  e n t e r e d  i n t o  b y  a  s c h o o l  b o a r d  u n t i l  y
vq . d s p 't ‘'/ '/ '( u  s < # U £ n u  n -/ /c - s /'iu

7 d a y s  a f t e r  t h e  / v - c o m m i s s i o n e r  ,  s u b m i t s ,  t h e  a d v i s o r y  o p i n i o n  a n d

8 r e c o m m e n d a t i o n s  t o  t h e  s c h o o l  b o a r d .  ’ ’
9 *  S e c .  5 .  AS 1 4 . 1 7 . 1 8 0  i s  a m e n d e d  t o  r e a d :

10 S e c .  1 4 . 1 7 . 1 8 0 .  PAYMENT UNDER FINAL COMPUTATION. B e f o r e  J u n e  16

11 e a c h  d i s t r i c t  s h a l l  t r a n s m i t  t o  t h e  c o m m i s s i o n e r  a  f i n a l  c o m p u t a t i o n

1.2 o f  t h e  d i s t r i c t ' s  s t a t e  a i d .  T he  c o m m i s s i o n e r  s h a l l  p r o c e s s  e a c h

13 d i s t r i c t ' s  c o m p u t a t i o n  i n  t h e  m a n n e r  p r o v i d e d  by AS 1 4 . 1 7 . 1 5 0 ( a ) .

14 H o w e v e r ,  i n  n o  e v e n t  may t h e  e n t i t l e m e n t  o f  a  s c h o o l  d i s t r i c t  t o  s t a t e

15 a i d  u n d e r  AS 1 4 . 1 7 . 0 2 1  b e  l e s s  t h a n  t h a t  c o m p u t e d  u n d e r  t h i s  s e c t i o n

16 f o r  t h e  p r e c e d i n g  y e a r ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  AS 1 4 . 1 7 . 0 3 1 ,

17 o r  u n d e r  AS 1 4 . 1 7 . 1 7 0 ,  w h i c h e v e r  i s  g r e a t e r .  A d d i t i o n a l  s t a t e  a i d

18 s h a l l  b e  o b l i g a t e d  by t h e  c o m m i s s i o n e r  b e f o r e  J u n e  3 0 .  I f  t h e  d i s -

19 t r i c t  r e c e i v e d  m o r e  s t a t e  a i d  mone y  t h a n  i t  w as  e n t i t l e d  t o  u n d e r  t h i s

20 c h a p t e r ,  o r  i f  i t  made  a n  e x p e n d i t u r e  i n  t h e  p r e v i o u s  f i s c a l  y e a r  i n

21 v i o l a t i o n  o f  a  p o l i c y a d o p t e d  u n d e r  AS 1 4 . 1 4 . 1 0 0 ,  i t  s h a l l  i m i n e d i -

22 a t e l y ,  a f t e r  n o t i c e  f r o m  t h e  c o m m i s s i o n e r  o f  t h e  o v e r p a y m e n t  o r  e x -

23 p e n d i t u r e , r e m i t  t h e  a m o u n t  o f  o v e r p a y m e n t  o r  e x p e n d i t u r e  t o  t h e

24 c o m m i s s i o n e r  t o  b e  r e t u r n e d  t o  t h e  p u b l i c  s c h o o l  f o u n d a t i o n  a c c o u n t .

25 * S e c .  6 .  S e c t i o n s  1 a n d  5 o f  t h i s  A c t  t a k e  e f f e c t  J u l y  i ,  L985.

26 * S e c .  7 .  S e c t i o n  3 o f  t h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 8 4 .

27 *  S e c .  8 .  S e c t i o n s  2 a n d  4 o f  t h i s  A c t  t a k e  e f f e c t  i m m e d i a t e l y  i i^

28 a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c ) .

CSHB 384(Kin) -2-

‘* “ “ 1



MEMORANDUM
TO: SENATE HESS COMMITTEE
FROM: NANCY DEITRICK
RE: HESS CS FOR CSHB 384 - EXPENDITURES BY LOCAL SCHOOL DISTRICTS.

SECTION 3

Provides that out of pocket expenses reported under the Lobbying Act 
by employees of school districts who lobby may be reimbursed.

SECTION 4 (e)

Requires:

1. That a settlement agreement be made available for public
review and comment for at leas'. 10 days.

2. That a copy of all settlement agreements be submitted to
the commissioner of the Department of Education and be 
kept on file.

3. That a school district may request, or the commissioner
may on his own motion provide'an advisory opinion and
recommendations on a settlement agreement.

4. That a settlement agreement may not be entered into
until 40 days after submission to the commissioner.
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S E C T I O N A L  A N A L Y S I S  F O R  C S H B  3 8 4  -  AN ACT R E L A T I N G  TO E X P E N D I T U R E S  
BY L O C A L  SCH OOL  D I S T R I C T S ;  E F D .

S E C T I O N  1

S E C T I O N  2

S E C T I O N  3 

S E C T I O N  4

S E C T I O N  5

S E C T I O N  6 

S E C T I O N  7

ADDS A NEW S U B S E C T I O N  TO TH E ANNUAL A U D I T  S T A T U T E  
R E Q U I R I N G  THE A U D I T  TO I D E N T I F Y  E X P E N D I T U R E S  AS 
ALLOWABLE OR OUT OF C O M P L I A N C E  W I T H  THE W R I T T E N  
SCH OO L P O L I C I E S .

ADDS TWO NEW S U B S E C T I O N S  TO B YLAWS AND A D M I N I S T R A T I V E  
R U L E S  R E Q U I R I N G  TH AT THE E X P E N D I T U R E S  OF  A D I S T R I C T  
S H A L L  CONFORM TO  B YLA W S,  AND TH AT  T H E  DE PA RT M EN T S H A L L  
A D O P T  R E G U L A T I O N S  ON I M P L E M E N T A T I O N  O F  T H I S  S E C T I O N .

ADDS A NEW S E C T I O N  TO THE S T A T U T E  D I S A L L O W I N G  SCHO OL 
E M P L O Y E E S  FROM E A R N I N G  MONEY I N  A D D I T I O N  TO T H E I R  
S A L A R I E S  FO R  L O B B Y I N G  A C T I V I T I E S .

ADDS TWO NEW S U B S E C T I O N S  TO C H I E F  SCH OOL  A D M I N I S T R A T O R  
S T A T U T E  R E Q U I R I N G  T H E  D I S T R I C T  TO K E E P  RE CO RD S OF THE 
TERMS OF EMPLOYMENT OF  THE A D M I N I S T R A T O R  O P E N  TO THE 
P U B L I C ,  AND TO S U B M I T  THE RE CO RD S TO THE D E P A R T M E N T .  
S U B S E C T I O N  ( e )  R E Q U I R E S  A SCH OO L BOARD TO S U B M I T  A 
S E T T L E M E N T  AGREEMENT F O R  TH E  T E R M I N A T I O N  OF A C H I E F  
SCH OO L A D M I N I S T R A T O R  TO THE C O M M I S S I O N E R  O F  E D U C A T I O N  
FOR AN A D V I S O R Y  O P I N I O N  AND REC O M M E N D A T IO N S .  THE 
C O M M I S S I O N E R  MUST R E S P O N D  W I T H I N  1 0  D A Y S ,  AND T H E  SCHO OL 
BOARD MAY NOT E N T E R  I N T O  THE S E T T L E M E N T  AGREEMENT U N T I L  
3 0  DAYS A F T E R  THE C O M M I S S I O N E R ' S  S U B M I S S I O N .

R E Q U I R E S  THAT S T A T E  FUNDS S P E N T  OUT O F  C O M P L I A N C E
W I T H  T H E  D I S T R I C T ' S  W R I T T E N  P O L I C I E S  MUST BE R E TUR NE D TO
DOE F O L L O W IN G  N O T I F I C A T I O N  FROM TH E  C O M M I S S I O N E R .

J U L Y  1 ,  1 9 8 5  E F F E C T I V E  DATE FOR S E C T I O N S  1 AND 5 .

J U L Y  1 ,  1 9 8 4  E F F E C T I V E  DATE FOR  S E C T I O N  3 .

S E C T I O N  8 I M M E D I A T E  E F F E C T I V E  DATE FOR S E C T I O N S  2 AND 4 .



E »

I n t e n t  F o u n d a t io n  Formula

I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  p \ i b l i c  fun ds  may 
n o t  be u s e d  t o ' f u n d  c o s t - b f - l i v i n g  a l l o w a n c e s  f o r  c h ie f ^  
s c h o o l  a d m i n i s t r a t o r s , \ i f  t h e  a d m i n i s t r a t o r  does  n o t  r e s i d e  
w i t h i n  t h e  s c h o o l  d i s t r i c t  i n  which  employed more t h a n  80% 
o f  t h e  t o t a l  number of/ c o n t r a c t  d a y s .

Jl — J L



S E N A T E  A M E N D M E N T

B y  F e r g u s o n _ _ _ _ _ _ _

To: _________________________SENATE BILL No.

To:_______________cs HOUSE BILL No, 384  ( f in )

P a g e :  2  L i n e : 9

Add new s u b s e c t i o n s  t o  r e a d  a s  f o l l o w s :

" ( f )  A c h i e f  s c h o o l  a d m i n i s t r a t o r  f o r  a  s c h o o l  d i s t r i c t  s h a l l  
n o t  be  a b s e n t  f rom  t h a t  s c h o o l  d i s t r i c t  f o r  more t h a n  25 p e r c e n t  
o f  t h e  s c h o o l  y e a r .

(g) For  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  " s c h o o l  d i s t r i c t "  i s  
d e f i n e d  a s  t h e  g e o g r a p h i c a l  b o u n d a r i e s  o f  a s c h o o l  d i s t r i c t  a s  w e l l  (J& 
t h e  community i n  which  t h e  d i s t r i c t  o f f i c e  o f  a s c h o o l  d i s t r i c t  i s  
l o c a t e d  i f  t h a t  community i s  s u r r o u n d e d  by o r  i m m e d ia te ly  c o n t i g u o u s  t o  
t h e  s c h o o l  d i s t r i c t .

S 70



S E N A T E  A M E N D M E N T

By F e rg u so n

To : __________________________________SENATE B IL L  No, ______________

T o :  CS HOUSE B IL L  No. 3 8 4 (F in a n c e )

Pa g e : L i n e :
Page  2,  l i n e  9

Add two new s u b s e c t i o n s  t o  r e a d  a s  f o l l o w s :

" ( f )  A s c h o o l  b o a r d  may n o t  c o m p e n sa te  a c h i e f  s c h o o l  
a d m i n i s t r a t o r  f o r  e x p e n se s  o r  t h e  c o s t  r e l a t i n g  t o  t r a v e l  and p e r  
diem, s a l a r y  o r  o t h e r  form o f  emolum ent ,  c o m p e n s a t io n  o r  r e im b u rse m e n t  
f o r  t im e  t h e  a d m i n i s t r a t o r  i s  n o t  p h y s i c a l l y  p r e s e n t  i n  t h e  d i s t r i c t  
which  e x c e e d s  tw e n ty  f i v e  p e r c e n t  o f  t h e  w o rk in g  days  i n  t h e  f i s c a l  
y e a r .

(g)  A s c h o o l  b o a r d  may n o t  c o m p e n sa te  a c h i e f  s c h o o l  
a d m i n i s t r a t o r  t h r o u g h  t h e  u s e  o f  c o s t  o f  l i v i n g  a l l o w a n c e s ,  h o u s i n g  
a l l o w a n c e s ,  s a l a r y  a d j u s t m e n t s  f o r  c o n s i d e r a t i o n  o f  a r e a  d i f f e r e n ­
t i a l s  o r  d e f e r r e d  c o m p e n sa t io n  and may n o t  c o m pensa te  t h e  c h i e f  
s c h o o l  a d m i n i s t r a t o r  more t h a n  t h e  p r e v a i l i n g  wage f o r  co m p a rab le  
s e r v i c e  i n  o t h e r  s c h o o l  d i s t r i c t s  o f  t h e  s t a t e  i f  t h e  s c h o o l  
d i s t r i c t  c e n t r a l  o f f i c e  i s  n o t  l o c a t e d  i n  a m u n i c i p a l i t y  w i t h i n  t h e  
s c h o o l  d i s t r i c t  b o u n d a r i e s  o r  i n  a m u n i c i p a l i t y  w h ich  i s  s u r r o u n d e d  
by o r  i m m e d ia te ly  c o n t i g u o u s  t o  t h e  s c h o o l  d i s t r i c t . "

Page 1, l i n e  13

Add a new s e c t i o n  to  r e a d  a s  f o l l o w s ,  r enum ber  s e c t i o n s  a c c o r d i n g l y

"* Sec .  2. AS 14 .14  i s  amended by a d d in g  a new s e c t i o n  t o  r e a d :

Sec .  1 4 .1 4 . 0 5 2 .  RESTRICTION ON STATE SUPPORT. C h a p te r  
82,  SLA 1983 n o t w i t h s t a n d i n g ,  t h e  s t a t e  a i d  w h ich  may be p a i d  t o  a 
s c h o o l  d i s t r i c t  whose c e n t r a l  o f f i c e  i s  n o t  l o c a t e d  w i t h i n  t h e  b o u n ­
d a r i e s  o f  t h e  d i s t r i c t  n o r  i n  a m u n i c i p a l i t y  tha*" i s  c o n t i g u o u s  
to  o r  s u r r o u n d e d  by t h e  s c h o o l  d i s t r i c t  s h a l l  be  r e d u c e d  i n  t h e  
c u r r e n t  f i s c a l  y e a r  by t h e  amount s p e n t  i n  g e n e r a l  s u p p o r t  s e r v i c e s  
e x p e n d i t u r e s  c a t e g o r y  d u r i n g  t h e  p r i o r  f i s c a l  y e a r  f o r  t h e  s t a f f i n g  
and o p e r a t i o n  o f  a c e n t r a l  o f f i c e ,  i n  a r a t i o  e s t a b l i s h e d  by t h e  
d i f f e r e n c e  be tw een  t h e  a r e a  d i f f e r e n t i a l  o f  t h e  d i s t r i c t  and t h e  
a r e a  d i f f e r e n t i a l  o f  t h e  l o c a t i o n  o f  t h e  c e n t r a l  o f f i c e  a s  e s t a b ­
l i s h e d  i n  s t a t u t e  p r i o r  t o  t h e  p a s s a g e  o f  C h a p te r  82, SLA 1983.



• ALASKA COUNCIL OF SCHOOL ADMINISTRATORS •
9115 Minor Ct. Juneau, Alaska 99801

a r organization of Alaskan School Administrators

May 8, 1984

The Honorable Joe Josephson, Chairman
Senate Health, Education and Social Services Committee
State Capitol, Pouch V
Juneau, AK 99811

Dear Senator Josephson:

The Alaska Council of School Administrators would like to go on record as
supporting Committee Substitute for House Bill 384 (Finance). It is our belief 
that this bill provides many good features relating to school expenditures without 
adversely affecting the districts' local control.

The Section 14.14.100 requirement that school districts adopt fiscal policies and 
auditors attest to their following them is a good section and for most districts 
should require little or no change, as they follow this as a standard practice 
anyway. It should not significantly impact the cost of the audit as most auf ors 
presently review the district minutes and policies, and would only have to attest
to the fact that they were in compliance.

Section 14.14.103, the restriction of compensation of district employees for
lobbying above their regular salary is reasonable and we urge its adoption.

Section 14.14.130 which provides for a process in dealing with crisis situations 
when a school board considers the termination of the superintendent's contract. 
This would provide a cooling off period, and some semblance of reason, possibly 
avoiding an extremely costly settlement.

In conclusion, the Council would urge favorable action on this bill.

Executive Director
DLM/sam



From The

IE N A IE  
FBhlANCE COMMITTEE

Sen. Josephson 
Ms. Nancy D.

Attached is copy of letter to John S. 
from Joe Cooper, Sup. for the YKSD, 
regarding HB-384 (attached).

John thinks he brings up some valid 
points of criticism. Can anything 
be done while bill is in your 
committee?

Thanks, Max





Mr. President: 

The Committee on

COMMITTEE REPORT 
SENATE

FURTHER:

D a t e :

has had

t  I i  A . I d .

■;l | T ;ji

« t  . .c

under consideration and (a majority of the committee) (the committee) 
reports it back with the following recommendations:

[ ] 

[ ] 

[ ]

[ ] 

[ ] 

[ ]

do pass [ ] do not pass

do pass with attached a m e n d m e n t s (s )

replace with CS for ___  / » '■ r  "

and recommends

[ y] same title 
[ ] new title

AND attaches a "Letter of Intent" [ ] New Fiscal Note

reports it back without recommendation

referred to the Committee

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:



STATE OF ALASKA 
FISCAL NOTE 1 Revision Pat

REQUEST :•
Bi 11/Resolution No.: H B  40 3 
Title: insurance trade practices
Sponsor: Furnace__________________
Requestor: Labor & commerce_____

II. FISCAL DETAIL
"Agency Affected: Commerce & Ec. Dev. 
Program Category Affected: Public Prot 
BRU, Program of Subprogram(s) Affected:’ 

Division of Insurance

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700-GRANTS, CLAIMS, ETC

total operating

REVENUE

(Thousands of Dollars)FUNDING
GENERAL FUND 
FEDERAL FUNDS 
OTHER (Specify Source)

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL

AnalysisIV. ANALYSIS: Att

Phone: 465-2515 

Date: 5/13/83
Prepared By 
Division:
Approved by Commissioner: Richard A. Lyon 
Department: Commerce & Economic Development
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Alaska National
I M F  i n s u r a n c e  c o m p a n y

A policy of service and protection

LEGISLATIVE POSITION PAPER 
CS FOR SENATE BILL 177 

(HESS)

PURPOSE:

An act relating to insurance trade practices. 

SUBSTANCE:

Would prevent unfair discrimination by a group medical insurance 
company or a group medical service contract company among types of 
medical service providers.

POSITION:

Would not oppose the bill provided some clarifying language has been 
added.

ACTION:

Seek to obtain the clarifying language. If the language is not 
included the bill should be opposed.

BACKGROUND:

I suspect the purpose of the bill is to prohibit insurance companies 
and medical service contractors, such as Blue Cross, from 
discriminating against chiropractors and other health care providers 
licensed by the state. Where contracts now provide for medical care 
which, though perhaps not specifically so provided for in the 
insurance policy, were intended to be provided by a physician.

I believe it is safe to say that fundamentally insurance companies 
are willing to reimburse for services provided by any health care 
practitioner, if the efforts of the health care practitioner result 
in healing. The problem is that there is not adequate assurance 
that some licensed health care providers are equiped to provide the 
kind of care which current medical science regards as necessary for 
some kinds of health care problems.

For example, there are some kinds of skeletomuscular problems which 
are incurred and covered by medical service contracts which current 
medical science believes can be satisfactorily addressed only by 
surgery or drugs. Indeed, the proper diagnosis of these problems 
requires the latest in medical diagnostic equipment and techniques 
which can only be administered by a licensed physician.

7001 Jewel Lake Road • Post Office Box 10-3440, Anchorage, Alaska 99510 • Telephone (907) 248-2642 •  Telex (090) 25-456



It is contemplated that these modalities be performed by a physician 
and that the company not be required to pay for services rendered by 
a chiropractor who is not qualified to administer these modalities. 
It is argued that the person ought to be paid or reimbursed for the 
expenses incurred in seeing a chiropractor who cannot provide 
surgery or drug therapy but whos alternate modalities are 
manipulation.

Whether manipulation by a chiropractor is equally as therapeutic as 
surgery or drugs is not the issue. The question is should an
insurance carrier which enters into a contract to provide indemnity 
for services of a physician be required to pay for services rendered 
by a chiropractor? The language of this bill would prohibit a 
person providing such coverage from limiting the application of that 
coverage to a physician or other health care providers for which the 
carrier is prepared to provide indemnity and requiring them to
provide indemnity or expense reimbursement to any health care 
provider providing any kind of treatment.

While it may be reasonable to assume that chiropractors and nurse 
raidwives do provide a valuable service, it does not follow that an
insurance company should be required to pay for that type of care if
that is not it's desired business.

Perhaps the suggested language of the bill is acceptable for cases 
where the carrier has not specifically designated the kinds of 
services for which it wishes to provide coverage, but a carrier 
should be allowed to limit the applicability of it's coverage if it 
wishes to do so.

I would urge that the following language be added in line 16:

"...occupational license and services by the class of provider 
is covered by the terms of the policy or contract. In this 
section, "Provider" means a state...".

IMPACT ON ALASKA NATIONAL INSURANCE COMPANY:

The impact statement in the original position paper is still 
applicable.





To: Senator V cher

From: Ginger Bail

Date: May 17, 1984

Re: HE 418 - relating tc the rights of blind and physically disabled 
persons.

You have asked me to research questions you raised about HB 418 when it 
came before the HESS Committee last week.

Specifically, whether problems exist in Alaska with use of service animals 
and, if so, whether legislation is the most appropriate way to address the 
issue.

In order to define the scope of the problem, I spoke with the following
agencies ana persons: David Maltman, Protection and Advocacy for the
Developmentally Disabled; Mike Morgan, Division of Vocational Rehabilita­
tion; Clyde Farington, Employment and Training Center of Alaska; the 
Ombudsman’s office; Audrey Aanes, Access Alaska; Doug Burton, Alaska Marine 
Highway System; and Christine Hagmeier, an Alaskan who uses a dog trained 
to aid the hearing impaired.

Ms. Hagmeier said she has twice been denied access to restaurants in Alaska 
because of her dog, but otherwise she has encountered no further problems. 
Audrey Aanes said that a disabled Alaskan she was taking to a restaurant in 
Anchorage this past summer had also been denied access with their service 
dog.

Otherwise, none of the abGve agencies or people had ever heard of a problem
with service animals or were aware of any disabled person who had been
denied access or accommodations because of their service animals. David 
Maltman, Audrey Aanes and others, however, felt that we may have a problem 
soon because of the increased use of service animals other than dogs by 
disabled people other than the blind.

I called the Alaska Marine Highway system because I had hoard a rumor that 
someone was told they couldn't bring their service animal up to the passen­
ger deck. Mr. Burton said that pursers have the authority to allow service 
animals above deck upon request of the passenger and have done so in the

Restaurants present a special problem. As you know, current law forbids 
animals in areas where food is served except for seeing-eye dogs. There­
fore a restaurant owner does not have the latitude to allow a service 
animal on the premises as a "policy" call. The concensus, however, is that 
a simple change in regulations, not legislation, could address this pro­
blem.

past.



Ms. Hagmeier is a strong supporter of HB 418 but would like to see some 
changes in the bi^l if possible. Specifically, she felt that special 
penalties should be assessed against anyone who steals a service animal 
because the training these animals receive is specific to the person they 
are servicing and is extremely costly. Sha estimates her dog's value at 
somewhere near $10,000. Also, she felt the legislation should require that 
the service animal be certified in some way to separate well-behaved pets 
from animals specifically trained as service animals.



HOUSE BILL .10. 418

"An Act relating to the rights of physical!; disabled persons."

The effect of the act: As 18.00.020(b) entitles a visually and
otherwise physically disabled person full and equal accommodations, 
advantages, facilities and privileges on all common carriers, airplanes, 
motor vehicles, trains, buses, street cars, boats or any other public 
conveyance, hotels, lodging, places of public accommodation, amusement, 
or resort and other places to which the general public is invited.

Section (c) of AS 18.06.020 provides that a blind person has a 
right to be accompanied by a guide dog in places listed in Section (b).

HB 418 expands Section (c) to include a service dog in the same way 
as a guide dog is now allowed to accompany a physically disabled person 
in places listed in (b) of AS 18.06.020.

The existing law and the amendment proposed by HB 418 each provide 
that the guide or service dog shall be allowed to accompany the person 
at no extra charge and that the person with the dog shall be liable for
any damage done by the dog.

Discussion:

Guide dogs have for a long period of time, been provided by law 
with sanctions which allowed them to accompany their master as he 
conducted his normal living routine. More recently doge have been 
trained beyond the seeing eye skill and are being utilized as "hearing 
dogs" to aid the deaf as well as to retrieve and facilitate for the 
immobile person. This expanded use of the trained service dog to aid 
the physically handicapped has presented a legal and financial problem 
to the owner who must deal with a system which limits itself to the 
single cla‘S o.f guide dog as a recognized exception and treats all other
service dogs as pets.

HB 418 includes services dogs as equal to guide dogs and elevates 
these animals from the category of being only a pet.

Recommendation:

The Department of Health and Social Services supports HB 418.

Recommended by:

Director, Division of 
Mental Health and 

Developmental Disabi1ities

Date:

Approved by:
Robert London "Smith, I'h.D. 
Commissioner
Department of Health and

Social Services

Date:



S I ATI' OF Al A S M
fiscal non: f Revi s i on IJ.iTo

I . Ri-qiirsT , . n .  f isca l . .d i- ta i i .
15:i*lT?Ivl'iio 1 ution No.; House Bill 418_____ Agency Al Iecfed: Heallt_h_&_Social Services
Titie: Rights of physically dis~abled persons Program Catofjory" A'f reeled:
Sponsor: Lacher, Fritz", and M n d auer BNU, Program of SubprogramCs] Ai iccTecT:'
Requestor:______________________________________________________________________________________

EXPENDITURES/REVENUES: (Thousand:•, of DoT a rs)

OPERATING
l-Y 03 FY H'l l-Y 06 FY 06 FY 0/ FY 00

100 PERSONAL NLKVICLS
200 TRAVEL
300 CONTRACTUAL
'400 COMMODITIES
500 EQU11-MENT -

600 LAND ft STRUCTURES
700 GRANTS, CLAIMS, ETC

i o t A l OPERATING -0- -0- -0- -0- -0- -0-

"CAPITAL □
HLVtKUE

FUNDING: _ (Thousands of Dollars) 
GENERAL I W  
FEDFRAL FUNDS 
OTHER (Specify Source)

’OSITIONS:

. •

FULL-TIME 
PART-TIME 
TEMPORARY . •

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

• IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: Philip Shapiro,JUT

Division:

Phone: 465-3370

Date:____ 5/24/83.

, • S' /  7  y
Approved by Con::nismonor: fr* '/
Deparllaent: Health and Social Services____

Da to: *>

Distribution:
Oriijino 1 to Legislative Finance
Copy to ()i I'iceOf Management and Budget (for I erjir;lature introduced bills)
Copy to Department (Tor Governor 'introduced bills)
Copy to Sponsor
Conv lo IVom-.i.or (if different from Sponsor) 3/0/; |


