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cility requirements beyond essential safety and i.ealtn standards, pro-

duce hostility toward those religions relative to secular and ucrdheistic

religions and create hostility toward those religious schools relative to

secular private or public schools, just as similar intrusive regulation of

church worship or of Sunday schools would produce hostility toward

those religions and ministries. Such hostility is a form of unneutrality

of the state toward religious schools or toward religions that abridges

the establishment clause."4 i

Several court decisions overturning regulation of religious schools
have rested on the establishment clause as well as the free-exercise clause.
Such burdensome requirements as textbook approval, state accreditation
and teacher certification imposed on religious schools were found to vio-
late the establishment clause iN w inton v kentucky stnte Boara oreau -
cation.m MM surinacn v.pesaquera ae 8usquers.~s the First Circuit Court
of Appeals recently held that government demands for the financial data
of private religious schools both burden the free-exercise clause and con-
stitute an impermissible entanglement of the affairs of church and
state.”7 In holding the particular regulation offensive to the constitu-
tional requirement of government neutrality, the court noted that the
government’s power to “regulate, fix, control, freeze and review the
[church] schools’ prices is a continuing surveillance leading to an imper-
missible degree of entanglement.”'™ The National Labor Relations
Board’s assertion of jurisdiction over religious schools was held by the
Supreme Court to pose a high likelihood of violation of the establishment
clause and the free (ercise clause iN W Ltre v catnenr s isnop .o IN ad-
dition, tho Ohio Supreme Court in s:tate v. w nisner1.0 NOted that the
“philosophy espoused [in the state’s minimum standards] relating to the
teaching of . . . social studies and health, mny be interpreted ns promot-
ing ‘secular humanism’” and thereby establishing religion.”1

114. Hird, supra note 35, nt 198-97 (footnotes omitted).
ITJho education of children is the prerogative not of the stnte but of the parents
or church members. . . . [Allowing the state to dictate the standards nnd pro-
cedures of Christian education jeopardizes tho ubility of parents and of church
members to carry out their responsibility to God for the education of their chil-

dren. The subjection of the Christian school to the control of tho atnte ... is, in
efTcct, the subjection of the Christian homes nnd churches to secular domina-
tion. . . . (S]uculnr control (even thnt which may appear benign) is incompatible

with the aims of a spiritual ministry.

Id.-, see Philosophy Committee, Boh Jones Univ., Tiie Christian Philosophy op Education
5 (1978).

115. No. 88314, slip op. at 3 (Franklin County, Ky., Cir. Ct. Oct. 4,1978), ajj'd in part,
revd in part sub nom. Kentucky Stnte lid. for Elem. & Secondary Educ. v. Iludusill, 589
S\v.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.iV. 3731 (U.S. May 13, 1980).

118. 601 F.2d 73 (1st Cir. 1979).

117. 1d. nt 79.

118. Id. at 78.

119. 440 U.S. 490 (1979).

120. 47 Ohio St. 2d 181, 351 N.E.2d 750 (1978).

121. 1d. n t 351 N.E.2d nt 767 (dictum). An expert witness, 1)r. Donald A. Erickson,
Professor of Education at the University of Chicago, testified that "the standards are not
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In the area of mandatory testing, however, funding has been a legiti-
mate concern to the courts.”3 A statute may not authorize state reim-
bursement to a private religious school for the administration of such
tests without ensuring that such funding goes only towards secular ser-
V'ces."3Where tests are prepared by the religious school, funding for the
tests is not allowed."4 IN com m ittee tor Pubiic Education & Religious
Linerty v. reoan 245the Supreme Court recently held that where the state
can ensure that only actual costs incurred by the private religious school
in complying with state-mandated testing and reporting requirements are
being reimbursed, such payment does not contravene the establishment
clause."8 While the New York statutory scheme in : ..., provided for
direct cash payment, the tests were prepared by the state, and the school
had no control over the contents of the test."7

B . State Lam

I The freedom of conscience provision of the N orth

Carolina Constitution

State regulation of private religious schools is unconstitutional under
state law if it abridges the right of conscience of parents, students, or
churches.”"8 Article I, section 13 of the Constitution cf North Carolina
provides, “All persons have a natural nnd inalienable right to worship Al-
mighty God according to the desires of their own consciences, and no
human authority shall, in any case wha ver control or ir*-rfere with the
right of conscience.” 31

The righl-of-conscience protection of a stnte constitution may impose
an even greater limitation on the state's authority to regulate private reli-
gious schools than does the first amendment to the federal Constitution.
The coOUrt i« cntucky state Board for Elem entary & Seccondary £duca-
tion uw ruaasiiso iN Striking down a comprehensive regulatory scheme

neutral in timi n philosophy of‘secular humanism' is espoused therein." Id. nt 351 N.E.2d
nt 757. See also A. Cuovkh, Ohio's Trojan Horse: 56-69 (1977) (tho Ohio minimum stan-
dards reflected secular humanist belief).

122. Sec, c iVolinnn v. Walter, 433 U.S. 229, 240 (1977) (state funding of nonpublic
sectarian schools for diagnostic, therapeutic, remedial, nnd guidance services is permissible,
but funding far instructional material nnd equipment involves excessive entanglement);
Meek v. Pittenger, 421 U.S. 349 (1972) (state stntute providing "nuxilliary services" nnd
loans of textbooks to children enroll*-* * nonpublic schools violated establishment clause);
Committee for Pub. Educ. & R*T v. Levitt, 461 F. Supp. 1123 (S.U.N.Y. 1978)

(stnte plan to reimburse sior 3> * oenses in testing mid examining students
and maintaining certain re ‘ofehtfav ’ v" establishment clause).

123. Levitt v. Coinr . W-V\ t.'vi & Religious Liberty, 413 U.S. 472 (1973).

124, 1d. nt 480.

125. 100 S. Ct. NO (1980).

126. 1d. 1.t 848.

127, 1d. nt 847.

128. Sec N.C. coiist. art. 1, § 13.

129. 1d.

130. 589 s.w.2d 877 (1979), ccrt. denied, <8 U.S.L.W. 3731 (U.S. May 13, 1980).
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imposed on a Christian school, recognized that a similar freedom-of-con-
scienc? provision under that state’3 constitution was ""more restrictive of
the power of the state to regulate private and parochial schools than is
the first amendment to the federal constitution as it has beer applied to
the states.”131 The Kentucky constitutional provision referred directly to
“[sending a] child to any school to which [a parent] may be conscien-
tiously opposed.”18 While the North Carolina provision makes no direct
reference to schools, this distinction may be of no consequence. Christian
schools, for example, are so pervasively religious that no difference in ap-
plication should be possible.133 Furthermore, the North Carolina Consti-
tution’s clause protecting the right of conscience is expressly incorporated
into the state’s new statute dealing with the private religious schools.13
The apparent legislative intent was to protect, among other things, the
right of conscience of parents who send their children to church schools,
of children who go to church schools, and of churches and religious
schools.

Intrusive state regulations interfere with the right of conscience in
several different ways. A state regulation that requires text” tl material
that ofTends beliefs and attitudes of children and teachers interferes with
constitutionally protected rights of conscience.1% A textbook approval re-
quirement that results in the teaching of material which is conscien-
tiously objectionable interferes with the religious liberty of students, par-
ents, and churches. Ir. = va.si1 the Kentucky Supreme Court struck
down that state’s textbook-npproval requirement under the state consti-
tution’s I'reedom-of-conscience provision.110 The court noted:

The textual materials used in the public schools are nt the very henrt of
the conscientious opposition to those schools. To say thnt one may not
be compelled to send a child to a public school hut that the stnte mny
determine the basic texts to bo used in the privnte or parochial schools
is but to require that the snme hny bo fed in the field as is fed in the

131. Id. nt 879 n.3.
132. See Ky. Const. § 5.
Right of reliKious freedom.—No preference shall ever be given by law |() nny
religious sect, society or denomination; nor to nny particular creed, modi .if war-
ship or systemof ecclesiastical polity; nor shall any person lie compelted to at-
tend any place of worship, to contribute to tho erection or maintenance of any
such place, or to tho anlnry or support of nny minister or religion; nor shall any
man be compelled to send his child to any school to which he mny he conscien-
tiously opposed; nnd tlui civil rights, privileges or capacities of no person shall
be. taken away, or in anywise diminished or enlarged, on account of his belief or
disbelief of nny religious tenet, dogma or teaching. No human nuthority shall, in
nny case whatever, control or interfere with tho rights of conscience.
Id. (anphasis added).
133. See notes 198-201 infra nnd accompanying text.
134. See note 14 supra.
135. Kentucky Stnte Bd. lor Klein. & Secondary Educ. v. ltudusill, 58!) S.\V.2d 877
(1970), cert, denied, 48 U.S.L.W. 3731 (U.S. May 13, 1980).
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barn.

The States’ power to require that a teacher in a private religious
school obtain a state certificate is also limited under section 13 of article |
in North Carolina’s Constitution. A teacher instills values and character
into the students he or she teaches. A state certificate may require the
elimination of teachers who, according to the beliefs of the particular reli-
gious sect, have the primary qualification of theological orthodoxy nnd
require instead instruction by teachers who do not possess the desired
theological qualifications. Many parents who are conscientiously opposed
to the teaching of secular humanistic doctrine and values in public
schools send their children to private religious schools in the belief that
their children will receive in private schools proper educational and reli-
gious training. Any direct interference with the substance of this training
violates their right of conscience, as well as that of students and churches.
The courtin:.q.s: found that the State had reached too far under the
state constitution’ freedom-of-conscience provision, holding that teacher
certification interfered with the parents’ right of conscience.13

‘other m eans” provision of the N orth Carolina Constitution

TJ e North Carolina Constitution expressly recognizes the right of
parents to have their children educated in a nonpublic school when it
states in article IX: "The General Assembly shall provide that every child
of appropriate age and of sufficient mental and physical ability shall at-
tend the public schools, vnicss cauvcatea by otner means.”13*

Article IX calls for the creation of a uniform system of public
schools110 under the supervision and regulatory authority of the Stnte
Board of Education nnd the Superintendent of Public Instruction.1l1 This
constitutional nuthority to make regulations is limited to the public
schools.113 No mention is made of providing for a system of private

137. d.

138 ld.

139. N.C. Const, nr~. I1X, $ 3 (emphasis added).

10 1d. s2

141 1d. 84 —

142 Stale v. Willinma, 253 N.C. 337, 340-41, 117 S.l1i.2d 444, 447 (1969). The Williams
court Btntod: (

The Constitution of North Carolina provides that "achools and means of educa-
tion shall forever he encouraged." Art. IX, S.I. Further, tho State Hoard of Edu-
cation shall have the power and duty "generally to supervise and administer tho
free public school system of tho Stale and make all needful nib .d regulations
in relation thereto." Art. IX, S.9. Tho constitutional nul , of the State
Honrd of Education to make regulations for and supervise nnd administer
schools is confined to public schools and activities substantially affecting public
schools ami the public school system. It may have and exert only such nuthority
in the supervision nnd control of private schools nnd their agents and represent-
atives ns is conferred by the General Assembly in the proper exercise of the
police power of the state.
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schools.14 The state constitution does not declare any state interest ir.
private schools, but leaves the right to establish or attend private schools
as one of the “rights retained by the people.”l4 The State is limited
under its general police power to the imposition of reasonable regulations
on private schools in areas of public health and safety.145 The court in
state v w inian s established the following rule:

[T]he state has a limited right, under the police power, to regulate pri-
vate schools nnd their agents nnd solicitors, provided: (1) there is a
manifest present need which affects the health, morals, or safety of the
public generally, (2) the regulations are not arbitrary, discriminatory,
oppressive or otherwise unreasonable, and (3) adequate legislative stan-
dards are established.14*

The court must view every statute in light of constitutional intent.147
The North Carolina Constitution contains numerous provisions relating
to religious liberty and education, evincing a commitment to both free-
dom of consciencel4* and universal compulsory education.145 The State is
thus limited by state, as well ns federal, constitutional safeguards when it
seeks to impose a minimuin-requirement scheme on private religious
schools.

I1l. Analysis

Article 32A of the North Carolina General Statutes, dealing with pri-
vate religious schools, manifests a recognition of the federal nnd North
Carolina constitutional provisions nnd of prior case law safeguarding reli-

143. Section 5 in article 1X of tho North Carolina Constitution does not mention icgu-
li.tion of private achools. Section 5 provides:
Powers and duties of Hoard. The Stnte Bonn! o fleducation ahull supervise nnd
administer tho free public school system nnd the educational funds provided for
its support, except the funds mentioned in Section 7 of this Article, nnd ahnll
ninku nil needed rules nnd regulations in relation thereto, subject to laws enacted
by tho General Assembly.

N.C, Const, nrl. IX, 8 5 (einplmbis ndded).

144. Article 1, section IS of the North Carolina Constitution provides: ‘Education.
Tho people have a right to the privilege of educntion, and it is the duty of the Stnte to guard
nnd maintain that right,” N.C. Const, art. I, § 1ft. Section 13 of article | further provides:
"Other rifihts of the people. The enumeration of rights in this article shall not he construed
to ininnir or deny others retainedby thepeople.” 1d. §13.

145. Stnte v. Williams, 353N.C. 337, 117S.H.2d 444 (1960) (legislature may regulate
private schools und.. the police power, hut tho "regulation must not be arbitrary, nnd must
bo limited to tho preservation of the public safety, the public health, or the public morals");
c/. Columbia Trust Co. v. Lincoln InsL, 138 Ky. 804, 129 S.W. 113, lift (1910) ("(U)nless
it can be shown that tho establishment of |n private industrial school) is in some way inimi-
cal to the public safety, tho public health, or tho public morals, the act which forbids its
operation {must be declared invalid).")

14G. 253 N.C. nt 345, 117 S H.2d at 450.

147. Stnte v. Kmery, 224 N.C. 581. 585, 31 8.E. GftH 8G1 (1944) ("livery statute is to he
considered in the light of the Constitution nnd with n view to its intent.")

148. See noto 128 supra.

149. See note 143 supra.
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gious liberty while ensuring the State’s limited interest in a basic educa-
tion.180 The policy of the new statute combines freedom of conscience
with pursuit of knowledge as it seeks to encourage freedom of religion
along with education.16l

The major provisions of the statute deal with school attendance,
health and safety regulations, and mandatory testing. The most obvious
change from North Carolina’s prior regulatory scheme for private reli-
gious schools is the absence of the State’s assertion of overall “approval”
or “licensing” power, with its cor. .mutant requirements for teacher certi-
fication and textbook approval.163 The statute seeks to satisfy the State’s
interest in u basic education for children while reducing the chance for
burdens on free religious exercise. The primary effect of North Carolina's
new statute is the restoration of government neutrality towards private
religious schools.1%

A M in im um R equirem ents Under the N orth Carolina Statute

1 Com pulsory attendance

Section 115-257.2 of the North Carolina General Statutes requires
private religious schools to maintain annual attendance and immuniza-
tion records for every pupil. But no detailed administrative reports are
required lo be submitted to the State, thereby reducing governmental su-
pervision which lends to excessive entanglement.164 Also there is no in-
trusive periodic report required that demands disclosure of nonessential
information or that consumes excessive amounts of administrative time.
The statute provides thnt mere “attendance by a child nt nny school. . .
which complies with this article shall satisfy the requirements of compul-
sory school attendance. . . . 716 Gn first rending one might interpret the
State’s compulsory attendance law, G.S. 115-166, to be incorporated into
the statute. This is not the case. Section 115-257.13 states that the re-
guirements of article 32A (private religious schools) are exclusive nnd
that the private religious school which c'.mplies with its provisions “shall
be. subject to [no] other provision of law relating to education except re-
qguirements of Inw respecting tire, safety, sanitation and immunization.” 16
The fact, that G.S. 115-166 remains intact is of no consequence because it
applies only to public schools nnd their students. Moreover, although the
courts do not look favorably on repeals by implication,167 the statute that
is later in time will generally take precedence over an earlier statute be-

150. See note 4(5 supra nnd nccompnnyinK (ext.

161. See note 14 supra.

162. Sec notes 9-11 supra.

167. Sec note 117 supra nnd accoriipnnyinK text.

154. Sec, p.p., Surinnch v. Busquurn de Bosquets, C04 I'.2d 77 (1979). Sec also notes
11G-1H supra nnd nccompnnying text.

165. N.C. Gen. Stat. § 115-257.2 (Cum. Supp. 1979).

150. lu. § 115-257.8.

157. Person v. Garrett, 289 N.C. 107, If.fi, 181 S.H.2d 87.7, 874 (1971).
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PRIVATE RELIGIOUS SCHOOLS

cause it is the latest expression of the legislative will.1’8

Mere attendance by a child, however, is not enough for parents to be
in compliance with the compulsory attendance laws of North Carolina.
The school must operate on a “regular” schedule during at least nine cal-
endar months of the year. “Regular schedule” is not defined. Thus the
school is not required by statute to operate on a strict 180-day schedule.
There is no minimum or maximum day or hour requirement. It appears
that the intent of the draftsmen was that the schools operate on a regiuur
swenty-day-a-month schedule, ike the public schools, for nine months.
The statute offers limited flexibility, allowing . Jigious schools to operate
with greater security and freedom, while it adequately safeguards the
State’s intei est in education through inspection and mandatory testing.

“School” is not defined in the statute. It is likely that the drafters
were referring to school in its ordinary meaning,1Bthat of an organized,
systematic plan of study by a group of instructors and pupils.10 The stat-
ute does not, however, exclude the possibility of home instruction,10l par-
ticularly if the instructor has training in the appropriate field and meets
the regular hours requirement. Article 1X, section 3 of the North Carolina
Constitution provides “thnt every child . . . shall attend the public
schools, unless educated by other means." 18

The alternative to attending the public schools need not be a school
similar in form to that of the public schools, but only a “school” which
satisfies the State’s interest in basic education in order to exercise the
franchise. Section 3 explicitly refers to the end result cf becoming edu-
cated. Neither the constitution nor the statute prohibits a parent educat-
ing his or her children nt home, provided the State’s interest in basic
education is satisfied.18 Should three or four parents decide they want to

158. BInml v. City of Wilmington, 278 N.C. 657, 6G1, 180 S.E.2d 813, 816 (1971).

159. See Kentucky Stnte Bd. for Klein. & Sccondnry Educ. v. Rudi.dll, 589 SAV.2d
877, 882 (Ky. 1979) (“In it;, ordinnry mooning the word 'acliool' denotes n place for system-
atic instruction in nny brnnch or brunches of knowledge."), cert, denied, *18 U.S.L.W. 3731
(U.S. Mny 13, 1980); Kcssclring v. Bonnycastle Club, 299 Ky. 585, 186 S.W.2d 402 (1945);
City of Chicupee v. Jnckubowski, 348 Mnss. 230, _, 202 N.E.2d 913, 915 (1904).

ICO. Kentucky Stnte Bd. for Elom. & Secondary Educ. v. Rudasill, 589 SAV.2d 877,
883 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13,1980). See alsu Bonvenue 1*TA
v. Nash County Bd. of Educ., 4 N.C. App. 617, 620, 167 S.E.2d 638, 640-41 ("A school the
court holds to be tin institution consisting of n teacher nnd pupils . . . gathered together for
instruction in nny branch of learning, the nrts or the nciences.”) (citing Wtisse v. City of
New York, 178 Misc. 113, 32 N.Y.S.2d 258 (1941)), appeal dismissed, 275 N.C. 675, 170
S.K.2J i1 (It. 19); St. John’s Military Acndemy v. Edwards, 143 Wis. 551, , 123 N.W.
113, " 14.15 (1910) ("The word 'school," except when npplied to n building or place, implies
plum r»d consociation.")

l. The court in Rudasill held, nfter looking nt the Kentucky constitutional debates,
that miners of the ntnto constitution had specifically chosen not lo permit education in
the h* L Kentucky State Bd. for Elcm. & Secondary Educ. v. Rudasill, 589 S.W.2d 877,
883 < 1f9), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13, 1980).

N.C. Const, art. IX, 8§ 3.

-63, Cf. Michigan v. Nobel, No. S-791-9114-A, slip op. nt 8 (Mich. Dist. Ct. Dec. 12,
1979) ("|T)he State must hnve a compelling State interest, and no narrower alternatives, in
applying the cher certification recpiirement for home education. ... No evidence hns
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train and teach their children in one of their homes, with a regular and
systematic course of instruction based on religious belief, then such an
undertaking would appear to constitute a “school” within the meaning of
the compulsory attendance law. It would then be subject to, and pro-
tected by, the provisions of article 32A. The new North Carolina law min-
imizes state interference with religious liberty and conscience.l¥ The
State’s interest in basic education is ensured through a required regular
course of systematic instruction over a nine-month period. Mandatory
standardized testing results are available for government inspection to
ensure that the child’s interest in an adequate secular education is being,
met. The form of the particular school need not be similar to that of the
public schools, as v... clearly spells out.166 Thus the potential for bur-
dens on the right of free religious exercisel® of private church schools
under v.a.. is minimized under the new statute. No detailed reports are
required to be submitted to the State; thus entanglement problems are
unlikely.

Fire, health, and safety inspections

Each school is further subject to reasonable fire, health, and safety
inspections by the state.167 The wording of the statutory provision differs
from similar related statutes in other states in that the word otion”
is used instead of regulation or law. From the plain meaning of the stat-
ute, the obvious intent of the drafters was that each school, not its chil-
dren, shall be subject to general sanitation Rnd safety laws, and not the
more “personal™ health laws which private church schools might find ob-
jectionable. This interpretation is clearly buttressed by G.S. 11b-257.8,
which states:

No school . . . shall be subject to nny other provision of law relating to
education except requirements of law respecting fire, snfety, sanitation
nnd immunization.*

The Stnte has a compelling interest in ensuring the safety of religious
schools, like other buildings, from fire and epidemic disease.1® This inter-
est justifies safety and immunization requirement? comparable to those of
other public buildings. It does not justify more strict regulation than of
businesses, amusement locations, and other public buildings. The Chris-
tinn schools have been willing to submit to the°e laws ns long as their
requirements are reasonable, there is no burden on free exercise, and the
requirements are not overly demanding but are the least burdensome

been introduced iu this enso thnt would demonstrate that the State tins a compelling inter-
est in applying teacher certification laws.")

164. See notes 128-38 supra nnd accompanying text.

165. +10G U.S. 205 (1072); sec note 47 supra nnd accompanying text.

1G6. See generally notes 41-102 supra and accompanying text.

1G7. N.C. Gnu. Stat. § 115-257.8 'Cum. Supp. 1979).

1G8. 14

1G9. Sec note 94 supra nnd accompanying text.
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means of accomplishing these interests.170 Under this statute, children in
private church schools would be specifically excluded from any "per-
sonal” health laws imposed on public school students.171

3 M andatory testing

At present, North Carolina is one of only two states that require their
private religious schools to conduct mandatory tests.177 Private religious
schools are required under the North Carolina statute to administer both
a standardized test and a high school competency test. In allowing the
school’s chief administrator to select the nationally standardized test or
equivalent measurement that must be administered to the children, the
school is given greater “control” over the content of the test.1”* Thus the
possibility for free-exercise infringementl”4 or interference with con-
science i3 greatly reduced. Private Christian schools have objected to the
imposition of “secular humanistic” values through state testing programs
involving state-selected tests.17

The statute, by implication, requires private religious schools to fund
these testing measures. The State is not authorized to reimburse the
school for the costs of the tests and their administration. However, for
those schools which such cost might unreasonably burden financially, nnd
thus burden their free exercise of religion, G.S. 115-257.5 expressly allows
the schools the option to participate in the high school competency test-
ing and statewide testing programs.1® Because the State does not directly
finance private religious schools, there is no need for state supervision to
guarantee that tests or portions thereof are not utilized for religious pur-
poses, and thus there are no entanglement problems comparable to those
in...i..,177 The statutes contain no detailed reporting requirements that
would foster an impermissible degree of entanglement between church
schools and state administrators.1®

No court of last resort has ruled on the validity tf mandatory high

170. id.

171. See text Accompanying note 30 supra.

172. New York is the other stnto requiring testing.

173. See Wolmnn v. Waller, 493 U.S. 229, 249 (1977). Tito nonpublic school does not,
however, determine the content of nny particular test, which serves to avoid a school’s use of
the test ns part of religious teaching nnd thereby to avoid that kind of direct nid to religion
found present in Levitt. See id.

174. See notes 90-91 supra nnd accompanying text.

175. See K. Kelly, ACmriquK ok Personal Convictions VS. North Carolina Laws 2
(1979).

176. Sec notes 26-27 supra nnd accompanying text. Section 115-257.5 provides: "V ol-
untary participation in the Stnto programs.—Any r.uch school mny, on n voluntary
basis, participate in nny state operated or sponsored program which would otherwise he
available to such school, including hut not limited to the high school competency testing
nnd statewide testing programs.” N.C. Gkn. Stat. 1 115-257.5 (Cum. Supp. 1979).

177. 413 U.S. 472 (1973); cf. Committee for Pub. Hduc. & Religious Liberty v. Regan,
100 S. CL 8-18 (1980) (direct cash reimbursement to parochial school for state-mandated
testing and reporting requirement not in contravention of establishment clause).

178. See. notes 116-18 supra nnd accompanying text.



school competency testing. At least one state supreme court has held that
use of standardized tests was a legitimate and not unduly burdensome
means to satisfy the state’s interest in basic education.1I®In finding that
standardized testing is not an unduly burdensome means of satisfying the
state’s interest, a requirement of high school competency testing might be
struck down as unconstitutional under sw..»:.,8° In order for a student
to graduate from a private religious school, he must pass the competency
test.18l The State does not require that, students graduate from the public
high schools. Thus there is no compelling state interest in mandating that
the religious school student pass a competency test in order to graduate
from high school. However, the effect of such a requirement is ntgated by
the statute’s grant of authority to the school's chief administrator to set
the minimum score on the test.181 In light of the Supreme Court’s deci-
sion in v.«... there is no compelling state interest in requiring state stan-
dardized or competency testing beyond the first eight grades. But the
State might require testing beyond that gra e level if it can show there i3
no burden on religious exercise and the tfaO-u.r hears a rational relation to
a reasonable 3tate interest. The competency ii-st is effectively a limited
form of disclosure. The test serves no real vnlue other than to measure
verbal and quantitative competencies of eleventh graders in private reli-
gious schools. It thus gives the State another gauge on the secular educa-
tional product of the schools. The Christian schools have voluntarily
given these tests to their students.183

The statute gives no indication of what the State might do should
the students perform poorly on the tests. If such results were to occur, it
would be difficult for a court in good faith to requir ~*he school to close
down.184 The Stnte would then have to require public schools thnt faired
poorly to close down. At any rate, church school students consistently do
well on such tests nnd often surpass the performance of public school
8tudents. #>

179. Kentucky Slute lid. for 15lcm. & Scenndnry liduc. v. Rudasill, 689 S.V/.2d 877
(Ky. 1979), citing Woliimn v. Walter, -133 U.S. 22,9, 238 (1977), cert, denied, 48 U.S.L.W.
7731 (U.S. Mny 13, 1980).

180. Sec Ehcrher; v. Verner, 374 U.S. 398 (1903); text accompanying note 42 supra.

181. Students in private religious schools lend to.score higher than those in the public
schools. Should a student he able to pass nil of his required courses in the private school,
nnd yet do poorly on the state-mandated competency test, a private school would almost
certainly allow graduation; the statute gives Ihnt element of discretion to the private school
administrator.

182. N.C. Gkn. Stat. § 116-257.4 (Cum. Supp. 1979).

183. See K. Kku.y, Statu Or Nohtii Carolina vs. Christian Libkhty GO(1979).

184. Contra, Ke- lucky State Bd. for Klein. & Secondary Kduc. v. Rudasill, 689 S.wW.2d
877 (Ky. 1979), cert. <-nied, 48 U.S.L.W. 3731 (U.S. May 13, 198(1). "If the results (of the
test] show thnt one o more private or parochial schools have failed to reasonably accom-
plish the constitutional purpose, the Commonwealth may then withdraw approval and sc.-k
to close then for they no longer fulfill the purpose of eschools.” " 1d. nt 881.

185. set llinton v. Kentucky Stnte Bd. of Kduc., No. 88314, slip op. nt 3 (Franklin
County, Ky., Cir, Ct, Oct. 4, 1978), a/l'd in part, rcu'd in part sub num. Kentucky State Bd.
for Klein. & Secondary Kduc. v. Rudnull, 689 SAV.2d 877 (Ky. 1979) ("|T]he educational
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Under this law the State may insure that basic subjects are being
taught by the results of tests made available for their inspection. What
the State may not do is empower public authorities to determine the
scope of education in religious schools.

The administration of a high school competency test enables the
State to check to see that each high school graduate possesses the neces-
sary basic education needed to function in society.184 The school must
maintain records of these tests for reasonable annual inspection by the
State. There are no detailed reporting requirements, thus reducing the
possibility of serious entanglement problems.187 Again, the school is given
the option to select the nationally standardized test or equivalent of its
choice, thus greatly reducing the possibility of free-exercise infringement
or interference with conscience.

B N o Ju stification for Burden: Exem ptions Under the N orth

Carolina Statute

The State does not have a compelling interest in most regulations of
religious schools. There is much doubt whether it has a compelling inter-
est in establishment and maintenance of public schools,18 but it certainly
does not have that strong interest in private religion, i schools. In the deli-
cate nrea of first amendment individual liberties, the court should apply
the strictest scrutiny to see if the State’s interest is compelling so that it
requires denial of constitutionally guaranteed religious rights.184

Churches that ofTer religious-centered educntio; an element of
their ministries are protected from burdensome requirements. Sponsoring
Christian churches, for example, believe they have a biblical mandate,
which is part of their free religious exercise, to establish nnd maintain
Christian education.100 Church-operated schools arc generally integral

product (of private Christian schools] is nt least equal to if not somewhat belter (tlinn) that
of the public schools, in pure secular competence."), cert, limit'd, 48 U.S.LAV. 3731 (U.S.
May 13, 1980). One 11KW study noted:
(TJho basic Anchor Test Study rinding that, on the average, nonpublic school
pupils obtain considerably higher rending achievement test scores than public
school pupils is in accord with previous research findings. One possibility is thnt
nonpublic schools are doing a better job of teaching basic leading skills than
schools in the public sector.
Depaiitmknt op Health, Education, and Wbi.paiik, Adult Functional Competency: A
Summaiiy 1975, quoted in K. Kelly, State op N oiitii Caiioi.ina vs. Ciiiustian Liiiehty
63 (1979).

18G. See generally note 91 supra and accompanying text,

187. See notes 11G-18 supra,

188. Sec note 46 supra.

189. Wisconsin v. Yoder, 406 U.S. VOft (1977); see Sherbert v. Vomer, 374 U.S. 398, 406
(1903).

190. T. Smith, Ciiiustian Education 32 (1977) ("|P)nrents (are) given the responsibil-
ity undei find to see thnt [their| children receive the proper cducntion to prepare them for
this life nnd the life to cornu.") In dealing with matters of religious conscience, the examples
used in this section are drawn from the basic beliefs of some Christina groups in North
Carolina, who were the principal lobbyists for passage of North Carolina’s new statutes and
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parts of their sponsoring churches.19 Their superintendents are generally
pastors or assistant pastors of the sponsoring churches; their teachers are

generally members; and their doctrinal stances are generally set by the
sponsoring churches.

Parents of Christian school students also believe they have a biblical
mandatel’ and a duty in conscience, which are part of their free religious

with whose beliefs the author is most readily familiar. The author does not intend to impute
nny of the beliefs discussed to all Christians or, indeed, to imply that nrticle 32A applies
only to Christian schools.

191. See, e.g.,, NLKB v. Catholic Bishop, 99 S. Ct. 1313 (1979, (NLRB’s assertion of
jurisdiction over church-operated schools would significantly risk infringement of the free-
exercise clause nnd 4'so exceed tho jurisdiction of the Board); Surinac; v. Pesquern de Bus-
quets, G04 F.2d 73, 71' (1st Cir. 1979) ("The (private Catholic schools) .ire an Integra) part of
the Catholic Church ind ns such ‘involve substantial religious nctivity nnd purpose.’"); Mc-
Cormick v. Hirsch, 460 F. Supp. 1337, 1330, 1357 (M.D. Pn. 1978); Hinton v. Kentucky Stnte
Bd. of Kduc., No. “8314, slip op. ut 2 (Franklin County, Ky., Cir. Ct. Oct. 4, 1978) ("The
Plaintiff pastors, parents nnd churches linve established private religious schools ns part of
their respective churches. . . . The schools are n ministry of the respective churches.”), aff'd
in part, reu'd in part sub nom. Kentucky Stnte Bd. for Klein. & Secondary Educ. v.
Rudasill, 589 S.W.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13, 1980).

192. E.g., Philosophy Committee, Bent Jones Univ., Tiik Ciiiustian Philosophy op
Education 5 (1978) ("Christians hnve a biblical mandate to educate in their homes and in
their churches. . . . Christian parents or church members . . . mny elect to form a Christian
school. In doing so they uro acting from religious conviction. To deny them . . . Christian
education is to deny them the exercise of (heir religious conviction*- "V See also NLRB v.
Catholic Bishop, 99 S. Ct. 1313, 1319-20 (1979) (Catholic parochial bmools arc founded for
religious reasons nnd religious doctrine is pervasive). Hence many Christian.' believe (lint
parents, not the atnui, have the primary responsibility to provide a Chri'.tinn education for
their sons nnd daughters. Children are to bo "under tutors nnd governors until tho time
appointed of the father," not the state. Galatians 4:2. Fundamentalist Christian leaders nnd
parents believe that the future of the United States is directly related to nnd dependent on
the education of its young people.

Christinn education is not ii new iden.

(In 1620) schools taught the Bible and colleges like Harvard, Princeton, nnd
Yale were founded to train young men to preach the Gospel. (In 1837) the first
public school was entnblished. Horace Mann, a Unitarian, worked for n state-
controlled educational system. Thu Bible was still tuught in the public schools.
(In 1905) .lohn Dewey, the lather of progressive education, introduced socialistic,
anti-Christian philosophy in tho schools. The Bible was separated from aca-
demic studies. (In 1933| the Humanist Manifesto (was) written by John Dewey
nnd 33 other signora (enunciating) the doctrines of secular Humanism. God and
the supernatural [were] rejected and replaced with man’a reason and science. (In
1263) Bible reading in public schools (was) declared unconstitutional. The vac-
uum [wnsj quickly filled with textbooks on immorality, rebellion to parenta, the
occuli and other teachings contrary to the Bible. (Since 1965, with the rise of
Christian education), there are now over 10,000 Christian schools to combat the
destructive education of religious humanism. A new Christian school is started
every seven hours.
B. Gotiiaiu), 6 Institute in Hahic Youth Conflicts 15 (1979). Some contemporary (Or ,-
thin leaders believe that the problems facing the United States are in large measure due to
the teaching of secular humanism in the public schools. As Gothnrd notes, "If you only
teach children what their rights are, you will promote a rebellion; but if you teach them
what their responsibilities arc, you will promote a revival." Id. nt 3.
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exercise,X8 to send their children to Christian schools and to support
those schools.'8 ~arents delegate part of their responsibility for inculcat-
ing their religious precepts to their churches, which in turn establish
Christian schools. Parents then complete that religious education in the
home.m The parents willingly make economic sacrifices to secure Chris-
tian education for their children.z*

The school children’s conscientious duty and desire for a Christian
education and their full involvement in the pervasively religious life of
the school are part of the students’ free exercise of religion. Christian stu-
dents feel they have a biblical mandate to seek a Christian education and
to “study to show thyself approved unto God.”’18/

The curriculum of private church schools is pervasively religious.1®
Although more is taught in the Bible about some topics than about

193. See Stevens v. Berger, 428 F. Supp. 895, 905-06 (E.D.N.Y. 1977); State v. Yoder,
49 Wis. 2d 430, 438, 182 N,W.2d 539, 542 (1971), aff'd sub nom. Wisconsin v. Yoder, 406
U.S. 205 (1972); Hinton v. Kentucky Stnte Bd. of Educ., No. 68314, slip op. nt 6 (Franklin
County, I'y., Cir. Ct. Oct. 4, 1978) ("Plaintiff parents on account of religious convictions
believe that they have a duty nnd n responsibility to insure that their children ore brought
up in n religious environment. . . . Plaintiff parents have enrolled their children in the
achools of Plaintiff churches on account of their religious convictions.”), aff'd in part, reu'd
in part sub nom. Kentucky State Bonrd for Elem. & Secondary Educ. v. Rudasill, 589
S.W.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13,1980). Free speech and
belief also protect that right. E.g., Griswold v. Connecticut, 381U.S. 479, 482-83 (1955). See
also Bird, supra note 35, at 187.

194. See. e.g.. State v. Whisner, 47 Ohio St. 2d 181 _ 351 N.R.2d 750, 756 (1976).

195. E.g., Philosophy Committee, Boh Junks Univ.,The Chr.stian Philosophy op
Education 7 (1978). n

196. "Since most non-public schools charge tuition, it may be assumed that parents
who send their children to such a school believe it hns something to offer that in not availa-
ble nt the locnl public school nnd are sufficiently interested in their children's education to
pay for this ‘something extra.”" National C kntkr sou Education Statistics, U.S. Dep't op
Health, Education & Wf.lpark, AnchorTest Study: Schools, Classroom, and Pupil Cop-
rklatkh op Fiptii Grade Reading Achievements (1975), quoted in K. Kelly, State op
North Carolina vs. Christian Lirkrtv 53 (1979).

197. 2 Timothy 2:10; see note 187 infra.

198. Sec State v. Whisner, 47 Ohio St. 2d 181, 200, 351 N.E.2d 750, 762 (1976) (tho
sponsoring church und religious school have "nn abiding religious conviction thnt Biblical
training in essential to the proper inculcation of spiritual and moral values into their youth"
and n "total religious compulsion thnt their offspring be educated in the word of God ac-
cording to their religious scruples™); Philosophy Committee, Bon Jones Univ., Tub Chris-
tian Philosophy op Education 6-7 (<978). The Philosophy Committee writes:

|T|he Bible is the center of the Christian-school curriculum. The Bible is not

only tho most important subject matter but nlso the source of the principles

determining the other subject matters und th; way in which they lira tuught.

The presentation of hililicAl truth is thus n\V. c infilled to n single segment of the

curriculum . . . hut diffused throughout tho teaching of all subjects.
Id. See also T. Smith, Christian Education 14-16 (1977) (“Christian education is that edu-
cation which is IVirisl-centered, Holy Spirit controlled, pupil related, socially applied with
a /liblc-biised fo i -dntion. . . . Christ is the renter of life and the message of Christian edu-
cation.") Cf. Brl)Jones Univ. v. United Slates, 468 F. Supp. 890, 895 (D.S.C. 1978) (Plain-
tiffs Biblical 'jeliefs permeate every facet of the institution."), appeal docketed, No. 79-
1293 (4th Cir May 17, 1979); McCormick v. Hirsch, 460 F. Supp. 1337, 1352 (M.D. Pn. 1978)
("[T|ho GV.nolie faith nnd morals permeate and pervade the whole school.")
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others, all subjects are based upon the Bible and are tested by the Bi-
ble.*8 No distinction is possible between sacred topics, not subject to reg-
ulation, and secular topics eligible for regulation.500 In those cases where
the state regulatory scheme has been found to violate the free-exercise or
establishment clause, the courts have recognized explicitly or tacitly that
the providing of a religious education is an integral part of the ministry of
the sponsoring church.501 Though the United States Supreme Court has
recognized the state has a proper interest in the private school’s perform-
ance of its basic educational functions, difficulty arises in attempting to
separate the “secular™ from the “sacred.”36 The Court in w cex v »it-
ten e B said, “It would simply ignore reality to attempt to separate sec-
ular educational functions from the predominantly religious role per-
formed by many . . . church related schools."34 Attempts to separate
these functions have generally been unsuccessful.30l In seeking to ensure
that only a pyrelv secular function is being aided or regulated, the state

may easily involve itself with excessive entunglement under an establish-
ment-clause analysis.30

The North Carolina statute protects the religious liberty of its reli-
gious schools by specifically exempting them from a number of burden-
some regulations. Tho schools are not subject to licensing, textbook-ap-
provnl, or teacher-certification requirements. Licensing is objectionable in
the Christian school context because it presupposes that the State may

199. T. Smith, Christian Education 19-20 (1977) C‘[1)He basis for nil Christian edu-
cation is the Word of God. ... All teaching is (lone with Biblical principles in mind. No
method, subject, or activity is used unless it meets the standards of God’s Word.")

200. Eg., New York v. Cathedral Academy, 434 U.S. 125, 129-30 (1977) (detailed in-
quiry by the stnto into the "subtle implications” of classroom materials of sectarian school
constitutes significant encroachment on protections of first and fourteenth amendments).

201. See note 191 supra.

202. Stnte support, of certain aspects of maintaining a school which are recognized as
secular has been approved by the Supreme Court. The Supreme Court, using tho child-
benefit theory, bus sustained state reimbursement of parents for bus fares to send children
to church schools. Everson v. Board of Educ., 330 U.S. 1 (1940). And in Board of Educ. v.

Allen, 392 U.S. 236 (1968), the use of tax funds to furnish secular textbooks for pupils in
private schools was held constitutional.

203. 421 U.S. 349 (1975).

204. Id. nt 365. ~ **

205. See Hinton v. Kentucky Stnte Bd, of Educ., No, 88314 (Franklin County, Ky.,
Cir. Ct. Oct. 4, 1978), aff'd in part, reu'd in part sub nom. Kentucky Stale Board for Elem.
& Secondary Educ. v. Uudnsill, 589 SAV.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731
(U.S. Mn> 13, 1980); Stnte v. Whisner, 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976); Vermont
v. LnHnrge, 134 Vt. 276, 357 A,2d 121 (1976). The Kentucky court invalidated all regulation
of teaching performed in private Christian aehools. The court in Whisner did not go ns far.
See generally Comment, Regulation of Fundamentalist Christian Schools: Free Exercise of
Religion a. The State’s Interest in Quality Educution, 67 Ky. L.J. 415, 416 (1979); Note,
Public Regulation of Friuate Religious Schools, 37 OlUJ st. L.J. 899, 925 (1976).

206. E.g., Hunt v. McNnir, 413 U.S. 734, 743 (1973) ("|Itleligion is so pervasive thnt a
substantial portion of [religious school) functions are subsumed in the religious mission.");
Lemon v. Kurtzmnn, 403 U.S. 602, 616 (1971) ("[T|he parochial schools constituted ’an
integral pnrl of tho religious mission of tho Catholic Church.”. .. In short, parochial schools
involve substantial religious activity anil purpose.")
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prohibit—as well as authorize—this form of religious exercise. Christian
schools and supporting parents believe that God has already licensed
Christian education.20r

The statute does not require the religious school to comply with a
textbook-approval requirement. Such a requirement is objectionable to
the Christian schools, for example, because it ignores the fact that the
Bible is the center and source of all that is taught in the private Christian
school.2’ For the state to require textbooks that are not biblically based
burdens students’ and parents’ free religious exercise.20* Parents send
their children to church schools to acquire an education based on a bibli-
cal foundation.

In addition, a burdensome teacher-certification requirement is not
imposed \private religious schools. Christian schools, for example, view
their tet ars as church staff workers, and the primary qualification is
the bibb,.*. soundness of the teacher’s theology. State certification may
exclude many or even a preponderance of potential instructors who have
giaduated from unaccredited colleges but have the requisite theological
g jalifications. A certificate is not related to that primary qualification
aad may even reflect the ahsen :e of theological acceptability because the
teacher certificate generally reflects study of various secular education
courses that are viewed as ""humanistic”210 nnd unscriptural. Many educn-

207. Matthew 28:19-20 (Christ commanded: “Go ye therefore, and teach all nations,
baptizing them in the name of the Father, nnd of the Son, nnd of the Holy Ghost: Teaching
them to observe nil things whatsoever 1have commanded you: nnd, lo, 1nm with you always,
even unto the end of the world.") Indeed, the Christian mission is education.

208. Sec note 199 supra.

209. Sec notes 70-73 supra und accompanying text.

210. "Religious humanism" or "secular humanism” has been defined

us believing tho universe nnd mun to be the result of an evolutionary process

without creation; rejecting nny “.supernatural” basis for values nnd formulating

values with the scientilic method; seeing man's purpose ns "the complete realiza-

tion of human personality" nnd achievement for human satisfaction; and usher-

ing in a "socialized and cooperative economic order"” in place of a free enterprise

economy.
Bird, supra note 35, at 182-83 (quoting A Humanist Manifesto, New Humanist, Mny-Juno,
1933, nt 1, 1-4, rep fried in Humanist, July-Aug. 19G2, nt 130, and 4 Rei.icious Humanism
61 (1979)). See generally O. McGkan, Secui.au Humanism anu the Sciiooi.s (1976); Nlosko-
witz, The Making of the Moral Child: Legal Implications of Values Education, 6 Pkp-
I’KRDINE L. Rev. 105, 122 (1978) (in public schools, "modern values education has . . . cm-
L.nced ethical relativism and its holdings thnt values nrn 'relative, personal, (nnd)
situational.”"); Whitehead & Conlan, The Establishment of the Religion of Secular Hu-
manism and its First Amendment Implications, 10 Tex. Tech. L. Rev. 1 (1978). The Su-
prome'Court in Torcnso v. Watkins, 3G7 U.S. 488 (1961), held thnt the free-exercise clause
grants the same pr lection nnd imposes the same limitations on nontheistic religions. The
Court said in diet’ n thnt humanism, atheism, nnd ethical creeds are included within the
“religion” covered iy the religion clauses: “Among religions in this country which do not
tench what would generally be considered a belief in the existence of God are Buddhism,
Taoism, Ethical Culture, Secular Humanism and others." Id. ut 495 n.Il. Cf. Everson v.
Board of Educ., 330 U.S. 1, 16 (194?) (religion of “|n)onbeiievers” protected by free-exercise
clause). The Court lias also defined religion as including humanistic and nontheistic faiths.
United States v. Seeger, 380 U.S. 163, 166 (1965) (ethical creed with skepticism toward exis-



tional experts question whether a certificate based on an earned degree
has any relation to pedagogical ability or subject-area knowledge, particu
larly because most state certificates enable the instructor to teach in any
field.2ll A high school teacher with a bachelor’s degree in mathematics
from an unaccredited college may be a far superior instructor to an indi-
vidual with a doctorate in business administration or education who
teaches mathematics. And a grammar school teacher without a college de-
gree may be a far more effective reading and arithmetic instructor than a
person with a bachelor’s degree but no innate teaching ability.212

Education of children at common law was the responsibility of par-
ents and not of the state.2I3 Education is important to the state only inso-
far as it is necessary to prevent economic dependence on society through
inability to find gainful employment and ptrliaps, to ensure minimal
knowledgeability in exercising the franchise.214

The state has a legitimate, and perhaps compelling, interest in ensur-
ing that basic education in reading, writing, arithmetic, and patriotism is
offered in church schools.2I8 The state does not have a compelling interest

tcnce of God comei within statutory reli}<ioua exemption). Cf. Abington School Dial. v.
Schompp, 374 U.f*. 203, 225 (1963) (“[T|he Stele may not establish a 'religion of seculari.m’
in the senso of affirmatively opposing or showing hostility to religion, thus 'preferring those
who believe in no religion over those who do beiicve.”")

21).. See Erickson, Freedom's Two Educational Imperatives: A Propose!, in Poulic
Controls tor No.vpublic Schools 159 (1969) (“The weight of evidence suggests, obviously,
that most preparation programs for school administrators have very limited outcomes anii
may even crenlo n trained incapacity for the job.") Erickson, who is a professor of education
nt the University of Chicago, writes of certification requirements:

The main reason for the demand for certification is, obviously, thnt educators,
like virtually every other organized occupational group, want to control access to
their profession. It may be true, in addition, that in public schools, where large
numbers of personnel must be processed, some fairly arbitrary guidelines are
unavoidable. Ilut why impose these questionable practices on nonpublic schools
ns well? There ought to be a few small pedagogical islands where it is possible to
prepare nnd utilize personnel in new nnd imngi: live ways.
Id. nt 168 (footnotes omitted). See also Michigan v. Nobel, No. S-791-0114-A (Mich. Diet.
Ct. Dec. 12, 1979) (testimony of Professor Erickson thnt teaching certificate hn3 no clear
relation to teaching competence or quality).

212. See Hird, supra note 35, at 193 n.311.

213. See note 74 supra.

214. See Kentucky Stnte lid. for Elem. & Secondary Educ. v. Rudasill, 089 S.\vv,2d
(Ky. 1979), cert, denied, 48 U.S.LAV. 3731 (U.S. May 13, 1980).

215. Wisconsin v. Yoder, 406 U.S. 205, 213 (1972) (recognizing "tho power of a state

. to impose reasonable regulations for the control nnd duration of basic education™). The
Court on the prior page identified basic education with the "throo IlI'a" nnd with "clemen-
tnry educution.” 1d. nt 212. In Board of Education a Allen the Court said, "Tho Stnte . . .
has a proper interest in the manner in which {private] schools perform their secular educa-
tional functions." 392 U.S. 236, 247 (1968). See Hird, Freedom from Establishment and
Unneutrality in Public School Instruction and Religious School Regulation, 2 Harv. J.L. &
Pun. Pol'y 125, 194 (1979); Hirschoff, Parents and the Public School Curriiulum: Is There
a Right to llaue One's Child Excused from Objectionable Instruction?, 60 Cm. L Ilkv. 871,
957 (1977). See generally T. Smith, Christian Education 34-36 (1977) ("|Tho Christinn
school] places n strong emphasis on rending,. . . mnth,. . . history and geography,. . . nnd
English grammar. ... In n day when the American King is scorned nnd draft cards are

1980]
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in further requirements for curriculum, textbooks, and teachers. Because
licensing, subject, textbook, teacher-certification, and intrusive reporting
requirements burden free exercise but lack any compelling state interest,
such regu! itions are prohibited by the free-exercise clause.

Conclusion

The new North Carolina statute dealing with private church schools
manifests a careful recognition of religious and parental rights under the
North Carolina and federal Constitutions, with an eye on prio’ Ted
States Supreme Court and state court decisional law. It recogm both
the State’s limited duty to see that children are offered a basic education
and the primary parental responsibility to provide a child with a proper
education and religious training. The statute adequately assures that the
State’s interest in education is being met by the standardized testing pro-
gram. The court may, however, strike down the competency testing provi-
sion, finding that standardized testing is the least burdensome means
under snervert

North Carolina, in the passage of its new law dealing with private
religious schools, has sought to protect its interest in the "things that are
Caesar’s” by ensuring that each child receives a basic education to enable
him to obtain gainful employment and to exercise the franchise. By rec-
ognizing that “Caesar” has so right to touch one’s conscience, the statute
"renders unto God the things that are God’s” and protects constitution-
ally guaranteed religious liberty and freedom of conscience. North Caro-
lina has set a bold precedent for other states, should they wish to formu-
late a deregulatory scheme to protect religious liberty and personal rights.

J. Ehic Evknson |l

burnod, the Christinn school tenches loyalty nnd love of country.')
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"COMMUNITY CARE FACILITY LICENSING™ ™" 7"~
PURPOSE

Children by their very nature arc dependent, Children and dependent adults
survival and their physical, intellectual, and social development depend on the love,
care, and protection 0f others. Alaska child care facilities are licensed to care for
9,d(34|1t children. In addition, adult facilities are licensed to care for 276 dependent
adults.

The purpose for re uIatmg day care and residential  facilities providing care for
children "or dependent adulis is“to reduce predictable risk to their health and safety
and to ensurg adeciuate ,Progra_ms and opportunity for development.  Licensing
estab|t|shes a floor of quality which must be met fof a program to be permitted fo
operate.

THE STATUTE

The licensing law, AS 47.35 contains the language prohibiting the operation of a
child or depéndent adult facility without a_license. ~ It specifies ‘the types. of facilities
that are regulated b)(]_the State, _These include, day care centers, “family d_aY care
homes, residential child care facilities, child foster homes, _adult residential care
facilities, adult foster homes, and child placing agencies, The statute gjves the
authority to regulate to the Department of Héalth” and Social Services where the
direct responsibility has been delegated to the Division of FamHK and Youth Services
In the Department” Regulations dre authorized to implement the broad language of
the statute by establishing statewide standards. Some standards are based of the
knowledge that certain, practices are necessary to promote health, safety, and well
being, and other practices, if permitted, would” be detrimental to those in car ..

REGULATIONS

Most regulations were designed to reduce predictable risk to health and safety.
These include fire, sanitation, ~and equipment safety; planning forevacuation,
handling serious illness, or serious injury, and reportln%< child” abuse; assurin

sufficient numbers of careprovider adults” and emergency back-uyp staff; ensuring tha

careprovider adults have adequate background or preparation for child or depéndent
care and tuberculin clearance; ensuring “that dietary needs are met, immunizations, are
current, medical care i1s provided, when needed, and emergency reports are provided
to persons responsible; ensuring that medicines, poisons, “guns and other hazardous
objects are. in a place inaccessible to children and adults “with impaired judgement:
ensuring discipline and behavior management are acceptable and that personsin core
are not”humiliated., shamed, frightened; locked up, or force fed.

Some re,q_ulatory standards are designed to. promote apPropHate developmental
opportunities. A toddler who is routingly left ina pI_aYpe_n or long periods of time
without adult contact and without toys of other materials is safe, bUt is deprived of
adequate developmental ogportunmes. Developmental standards are few, but are of
3|g1n|f|cant importance.  Each set of requlations requires a program that provides a
balance of quiet and active, group “and _individual activity.  Opportunities for
intellectual and social development, correcting problem behaviors, and  appropriate
recreational, cultural, or religious activity aré required. There is special emphasis
on .maintaining or enhancing” parental or other relative contacts. = Materials and
equipment must be available ‘in sufficient number and appropriate to the development

needs of persons in care and the program. Indoor and outdoor footage must te
adequate.



Parents of infants and children in day care facilities have quite a lot of opportunity
to observe their children in care, so the need for regulation 'Is not as extensive as in
24-hour care of children. In order for parents or other relatives of children or
dependent adults to make an informed hudgement about the appropriatengss of a
program for their child or relative, they” need certain information. The most
Important .consumer protection provision in €éach set of regulations is the requirement
that policies and the specifics of a program be presented and explained to parents
and, agency personnel ‘prior to the ‘admission of a child or dependent adult. In

residential “facilities pre-admission planning and placement agreements are an essential
consumer protection.

THE LICENSING PROCESS

Most licensing studies are J)erfor,med by licensing specialists located .in six regional
locations.  Some home-sized facility licensing is” performed by Division field Toffice
staff.  Approved public or  private agency” staff perform some child foster home
studies. The number of facilities licensed in January of 1983 was 1,365.

For information and planning assistance, individuals contact a regional or field office
of the Division. _In many communities, there are monthly or semi-monthly meetings to
familiarize potential applicants with licensing requirements and procedures. In” one
community, pre-licensing foster care trammrq Is being conducted. For a residential
[aC|I|t>{_ of a day care center, one year of planning and organization prior to opening
Is reglistic. EXcept in emergency circumstances, 60 days s appropriate for planning
and licensing prior to the opening of a home-sized facility.

An applicant generally submits an application form that requires a number of
supporting documents such as a report of tuberculosis clearance, an authorization to
conduct & background check including references and a law enforcement clearance,
background applicant information, plans for operation, facility forms,  and an
operational manual, If required. In home-sized facilities the applicant is visited by a
licensing specialist. who inspects the home and discusses the applicants background
and plans to provide care and to otherwise meet the requirements. For the “larger
facilities the ‘specialist also. requests inspections by appropriate fire safety and
environmental health authorities, The prelicensing “and. review _process in “larger
facilities may entail several visits by a specialist "and include file reviews, policy
reviews, program observation, and” interviews with parents, staff, and placing
agencies. Generally, within 60 to 90 days of receipt of an application when there has
been adequate planning and after the study and inspection to verify compliance with
Ir:equ||,rtemLe_nts, a licensé is issued. There dre no fees for an Alaskd Community Care
acility License.

Specialists also provide professional consultation to facilities and agencies to upgrade
the quality of services. Because of their unique position o,_knowledge about
community “facilities, they also serve as referral resources to families, social service
staff, and others in selecting an appropriate facility for an individual child or adult,
and In stimulating related community support servicés for facilities and agencies.

FAIR TREATMENT

While licensing_ protects children, dependent adults, and their families, the
Administrative “Procedures Act, AS 44.62, has built-in procedures_which ensure that
laws, such_ as the Licensing Statute, will be administered fairly. The rights of those
requlated include, the. rlpht to notice if the requirements, nofice of non-compliances,
and reasonable time limifs for corrections, receiving information on how to achieve
correction, equitable enforcement, and access to administrative hearings and court
decisions. onsultation_ from the Division is offered to new progfams and to
programs that have experienced difficulty following licensure.
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MEMORANDUM Mav 14. 1983

SUBJECT: Regulation of religious schools
(CSHB 357 (HESS))

TO: Representative Milo Fritz
Chairman, Health, Education, and
Social Services Committee

FROM: Keith E. Levy
Legislative Counsel

Enclosed is a copy of CSHB 357 (HESS), relating to the regu-
lation of religious schools. The bill raises a number of
constitutional questions. Because these constitutional
requirements must be balanced against one another, there 1is
virtually, no way to guarantee that the bill 1is valid. In my
opinion, however, the bill does a good job of balancing the
constitutional requirements and iIs pu”bably net unconsti-
tutional. ~ e

In regulating religious schools, the state must consider the
"free exercise" and "establishment” clauses of the state and
federal constitutions. These provisions essentially prohibit
the state from unduly burdening the free exercise of religion
and from becoming so involved in the regulation of religious
schools as to encourage or inhibit religious activity. On
the other hand, the "equal protection'”™ clauses of the state
and federal constitutions require the state to justify
treating religious schools differently from other private
schools. Moreover, while the state may not excessively regu-
late religious schools, 1t also has an obligation to provide
a reasonable education to school age children. Reconciling
these different iInterests with one another 1s no easy task
and it i1s difficult to predict which of these will take
precedence in the courts.

CSHB 357 (HESS) exempts certain rel * schools from all
state laws and regulations relating ucation except laws
concerned with health, fire safety, ition, iImmunization,

and physical examinations i1f the s° agree to comply



Representative Milo Fritz
Page 2
May 14, 1983

with certain minimal statutory requirements. The schools
affected by the bill are those that are operated by a church
or other religious organization that is exempt from federal
taxation and do not receive state or federal funding (AS
14.45.040). Children attending these schools are exempt
from the state"s compulsory attendance law (AS 14.30,010).
The schools that opt to comply with the minimal statutory
requirements must maintain attendance and enrollment records
(AS 14.45.030(b)), notify the public school superintendent
if a child i1is no longer enrolled or attending (AS 14.45.-
030 (b)), administer a nationally standardized test to be
selected by the individual schools that measures English
grammar, reading, spelling, and mathematics (AS 14.45.035),
and operate on a regular nine month schedule (AS 14.45_-
030(c)). Parents of children attending these schools must
file enrollment and attendance records with the local public
school superintendent (AS 14.45.030(b)). Religious schools
that choose not to comply with these standards remain sub-
ject to"the same regulations as all other private schools.

The First Amendment to the United States constitution and
Article 1, section 4 of the Constitution of the State of
Alaska provide -

No law shall be made respecting an establishment of
religion, or prohibiting the free exercise thereof.

The free exercise clause has been interpreted to mean that
the state may not unduly burden the right of a parent,

child, or church to freely exercise a particular religion,
unless the state can show a compelling state iInterest.
Sherbert v. Verner, 374 U.S. 398 (1968). Even when the
state can show a compelling iInterest i1n regulating religious
schools, i1t must also show that the regulation is by the
least burdensome means.

CSHB 357 (HESS) allows the state to regulate health and
safety standards, to require certain standardized tests, and
to assure regular attendance by the children. None of these
requirements appears to be unduly burdensome on the free
exercise of religion. The state clearly has a compelling
interest iIn maintaining health and safety standards and
these standards, 11T reasonable, generally have no connection
to the exercise of religion. The interest justifying the
standardized test requirement is the state®"s obligation to
provide an education for children. The requirement is not
unduly burdensome because the individual schools are
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permitted to select the test of their choice provided that
the test measures achievement iIn certain basic areas. Beyond
that, the bill does not regulate curriculum in the religious
schools. Finally, the bill requires certain attendance
reports from the schools and the parents of children
attending them. Again, the reporting requirements are mini-
mal and are justified by the state®s interest In assuring
that the children are receiving an education. Accordingly,
the bill probably does not infringe on the right to the free
exercise of religion.

The analysis of the bill under the establishment clause is
similar to that under the free exercise clause. Legislation
must be substantially neutral toward religion. Epperson v.
Arkansas, 393 U.S. 97 (1968). Excessive entanglement in the
regulation of religious organizations 1Is not permitted.
Lemon v. Turtzman, 403 U.S. 602 (1971).

The bill minimizes the state®s involvement in regulating
religious schools by exempting them from the state®s general
education regulations i1f the schools agree to comply with
certain minimal standards. Of these standards, the only one
that might present a problem by excessively involving the
state in the regulation of religion is the attendance
reporting requirement. In Surinach v. Pesquera de Busquets,
604 F.2d 73 (st. Cir. 1979), the court found state require-
ments that religious schools release extensive financial and
other data unconstitutional. The statute challenged iIn that
case can be distinguished from CSHB 357 (HESS), however,
because the bill only requires attendance reports, the
reports must be released by the parents, and uhey can be
justified by the state"s obligation to ensure, that children
receive an education. The attendance reports are probably
not an excessive entanglement by the state iIn the regulation
of religious schools.

The equal protection clauses of the Fourteenth Amendment of
the United States Constitution and Article 1, section 1 of
the Constitution of the State of Alaska require the state to
justify the statutory creation of a class based on religion.
The classification

. . must be reasonable, not arbitrary, and must rest
upon some ground of difference having a fair and sub-
stantial relation to the object of the legislation, so
that all persons similarly circumstanced shall be
treated alike.
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Isakson v. Rickey, 550 P.2d 359, 363 (Alaska 1976).

CSHB 357 (HESS) creates a class of religious schools which
are exempt from most state regulations that apply to other
private schools. Since the exemptions are substantially
tied to the free exercise of religion, however, they can be
justified on the basis that there i1s a substantial relation-
ship between the exemptions and the goal of the legislation.
Only 1f the exemptions were not tied to the exercise of
religion or some other valid governmental purpose would the
bill violate the equal protection clause.

The bill®"s deregulation of religious schools may raise a
problem with respect to thestate"s obligation to provide an
education to all children iIn the state, it is not clear,
however, that this obligation is mandated by the consti-
tution. Article VII, section 1 of the Constitution of the

State of "laska provides, in part,

Thfe legislature shall by general law establish and
maintain a system of public schools open to all
children of the State, and may provide for other public
educational iInstitutions.

It 1s not clear whether this provision merely obliges the
state to provide the opportunity for an education to all
children of the state, or iIf it includes the obligation to
ensure that they actually receive an education. IT the
latter iIs true, then the state would be restricted iIn the
degree to which 1t may deregulate religious schools. Even
if that i1s the case, however, CSHB 357 (HESS) probably does
impose sufficient requirements on the religious schools to
ensure a minimal level of quality of education. Thus, the
bill probably does not violate any obligation the state has
to provide an education to children in the state.

In conclusion, CSHB 357 (HESS) 1is probably constitutional
although the necessary balancing of constitutional require-
ments makes it difficult to be certain of this. Ideally,
legislation regulating religious schools will place minimal
burdens on the schools and require minimal state involvement
while requiring the schools tc meet minimal educational
requirements to ensure that the children are receiving an
education. In my opinion, the bill successfully strikes
this balance.

KBL :1jb
20/002
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May 13, 1983
MEMORANDUM
TO: Representative Sam Pestinger

FROM: Leslie Longenbaugh\”
Researci. Staff

RE: Other States™ Regulation of Religious Schools
Research Request 83-159

Ed Essa of your staff asked that we provide information about states
that regulate religious and other nonpublic schools differently. My
preliminary work*- provided to you on May 4, revealed five states that
exempt religious schools from some state vregulation to which other
nonpublic schools are subject. Upon further investigation, 1 found
significant differences in regulation in only three states: Maryland,
North Carolina and Tennessee. Below is a brief description of the
statutory distinctions made by each state; 1 have attached copies of
the pertTnent state statutes.

Maryland

Maryland requires that private "noncollegiate” schools obtain a state
certificate of approval before they may operate in the state. The
issuance of such a certificate of approval 1is contingent upon the
state board of education®s finding that the "facilities, conditions of
entrance and scholarship, and educational qualifications anJ standards
are adequate and appropriate” for the type of school.l

Specifically exempted from the requirement of a certificate of approval
are all institutions "operated by a bona fide church organization..."2
Schools that come under this exemption may not receive any state funds
other than funds for the state food service program.

All private noncollegiate schjols 1in Maryland, including the religious
schools that are exempt from the certificate of approval , must make an—
nual reports of their enrollment and courses of study.3 [n addition,
1 Annotated Code of Maryland, Education 82-206 (e)(2).

2 ACN 82-206 (3)(4)-

3 ACN &2-205.
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they must conform to a state law that requires private schools that
are ending operation to furnish to the state the academic records of
all past and present students.

North Carolina

North Carolina in 1979 enacted a statute which has served as a compro—
mise between the competing interests of religious schools and states.4
For the purposes of state regulation, the law creates three types of

legal nonpublic schools: 1) vreligious schools, defined as 'private

church schools or schools of religious charter™; 2) "qualified nonpublic

schools™ -- these institutions are either accredited by the state or

an association or receive no state funds; and 3) "proprietary schools,"

or nonpublic schools that are operated for profit.

Schools in the first and second classifications above (religious insti—
tutions at., other nonpublic schools) share the following requirements:

a) notice to the state of the intent to begin or cease operation;

b) maintainance of annual attendance and disease immunization
records for all students (there is no requirement chat these
records be submitted to the state);

c) operation on a regular schedule during at lease nine months of
the year;

d) subjection to reasonable fire, health and safety inspections as
required by law;

e) administration of nationally standardized tests for all students
in the first, second, third, si-.-h and ninth grades;

) administration of nationally standardized tests for all students
in the eleventh grade and establishment of minimum standards for
achievement on the test before graduation.

In addition, schools of these two types may choose to participate in
any state-operated or -sponsored program which 1is available to other
nonpublic schools. The statute adds that no other state laws, except
health, fire and safety laws, are applicable to these schools.

Apparently, North Carolina 1is one of only three states that require
standardized testing for students of religious schools (New York and

4 General Statutes of North Carolina, & 115C-547 through & 115C-554.
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South Dakota are the other states). In North Carolina, the chief
administrator of the religious school may choose the test, rather than
having the state select the tests to be given. The tests need cover
only the basic secular skills -- grammar, reading, spelling and mathe—
matics. Records of the test scores must be available for state inspec—
tion for one year following the test.

Nonpublic schools that are operated for profit must obtain a license
from the state annually. The state board of education is charged with
promulgating and enforcing regulations and standards governing approval
and licensure. By law, the vreports solicited must include detailed
information regarding curricula, costs, and instructional space. In
addition, the schools must post a bond of $1,000.5

Another difference in the requirements for licensed and exempt nonpublic
schools in North Carolina 1is the certification of their staff. While
North Carolina is one of the few states that require nonpublic-school
teachers to be certified, teachers 1in religious schools are exempt
from this provision.

Tennessee

The TenriFssee Department of Education, by regulation, requires that
all nonpublic schools report the name, age and address of all students
to the local public school superintendent for the purposes of ensuring
compliance with attendance laws.5 Otherwise, st e law requires only
that the department of education inspect, approve and classify those
primary, secondary and pre-elementary nonpublic schools that request
such services. The approval 1is to be according to the standards that
are used for the state®"s public schools.7

In 1976, the Tennessee legislature enacted legislation which prohibits
the state and local boards of education from regulating the selection
of faculty, textbooks or curricula of "church-related schools.h Th¥
law requires that these schools meet the standards of accreditation of
at least one of four nonpublic school associations. The law does require
that the terms of church-related schools be as Jlong as the public
schools*".8

5 GSNC &115C-570.

5 Donald Wood, Chief of Management Services, Tennessee Department of
Education, Nashville; telephone: 615/741-2731.

7 Tennessee Code Annotated, 49-105 & 19.

8 TCA -49-5201.
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The statute adds that children who attend church-related schools may
transfer into the state®s public school system; however, the public
schools may test such studentsand place them at a grade level that is
indicated by the results of the test.

Like other nonpublic schools in Tennessee, church-related schools may
apply for state approval, and many do. OFf approximately 440 nonpublic
schools in the state, roughly 160,. both religious and secular, have
received state approval.9

Case Law

Mr. Essa mentioned an interest in the case law about the regulation of
religious nonpublic schools. I have enclosed acopy of a law review
article written about North Carolina®s regulation of religious schools;
this article contains a concise overview of the findings of the United
States Sup. ~.me Court and state courts of last resort.

* * *

If you have any questions or further needs for research, please call
on us.

LL

Attachments: Annotated Code of Maryland, Education, & 2-205, & 2-206,
82-304 ..
General Statutes of North Carolina, Articles 39 and 40
Tennessee Code Annotated Chapter 52 and &49-105
J. Eric Evenson 11, "State Regulation of Private Reli—
gious Schools in North Carolina -- A Model Approach,"”
Wake Forest Law Review, Vol. 16 1980, pages 405 to 437

9 Donald Wood, Tennessee Department of Education.
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MEMORANDUM

TO: Senator Joe Josephson
Chairman, Senate HESS Committee

FROM: Representative Randy Phillips
DATE: May 25, 1983
RE: CS HB 357 (RLS)

During the House floor debate on the captioned bill, Representative
Koponen and 1 offered the attached amendments for consideration.
These amendments failed the House.

The amendments were offered so that this bill would apply equally to
all nonprofit private schools (to inclu ? religious schools)- |
have some real concern that the bill as is presently drafted could
open the door to some lawsuits concerning the ccnstitutionality of
singling out religious schools for special treatment, it was my
feeling that by extending the provisions to all -.onprofit private
schools, this problem could be avoided.

I would appreciate it if you and your committee would take the
attached amendments into consideration when you 7view this
legislation.

IT you have any questions, please do not hesitate to contact me.

RECEIVED

Josephsor-,
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May 12, 1983
TO: House HESS Committee

FROM: NEA-Alaska

RE: HB 357

NEA-Alaska members wanted to participate in this teleconference for HB
357; but, because of the timing of the teleconference to fall during
the peak hours of the school day, in every region of Alaska, they find
themselves unable to testify. Therefore, on behalf of over 6,000
teachers NEA-A.laska submits this written testimony in opposition to HB
357 "An Act relating to the regulation of religious schools™.

educational

Our opposition constitutional and

grounds.

is premised both on

The State of Alaska is not and canno be concerned with instruction in
sectarian, religious matters; but in non-sectarian disciplines such as
mathematics, science, English, history, civics, physical and vocation-
al education, etc. ".he state is and must be concerned. The Alaska
State Constitution in Article 1, Section I, "Inherent Rights', states:

“"SECTION 1. This constitution is dedicated to the principles
that all persons have a natural right to life, liberty, the
pursuit of happiness, and the enjoyment of the rewards of their
own industry; that all persons are equal and entitled to equal
rights, opportunities, and protection under the law; and that all
persons have corresponding obligations to the people and to the
State."

HB 357 removes all oversight and
educational programs offered by
receive federal or state funds.

regulation by the State for those
religious institutions who do not
In doing so, HB 357 forces the State
to abdicate its responsibility in the education, health and social
services of youngsters enrolled in religious schools. The State of
Alaskf. will not be able to ensure that religious school students are
enjoying equal rights, opportunities and protections under the law:

Section 14.45.030 as amended denies the State the power to
receive and examine reports about the educational programs
offered in religious schools;



Section 14.30.010 (b)(1)(D) arid Section 14.45.030 as amended denies the
State to compel attendance in av. educational program offered in religious
schools;

Section 14.30.010 (b)(1)(D) as amended denies the State, the authoritv to
ensure the presence of competent and capable staff who meet established
criteria to teach in the. State of Alaska.

These amendments serve to weaken substantially our educational system in Alaska.
It appears to us that this bill sets the a<c;_,w for anarchy: any religious order
could establish and maintain any '"educatirnal'™ program it wanted to, even if
that program did not include basic instruction iIn reading, math, science, etc.,
or reauire that pupils attend. It is conceivable and probable that this piece
of legislation, if enacted, could create whole groups of citizens who have
received no instruction in basic skills and/or in disciplines essential to one's
ability tc function in a democratic and technological society.

Wc cannot condone this abrogation of the State®"s authority to oversee and

regulate the education of all its citizens. Whether or not a religious school
receives federal or state funds is immaterial; the overriding consideration is
the .education of our youth. It seems most ironic that at the same time the

National Commission on Excellence in Education and The Twentieth Century Fund
both call for higher, more stringent standards this bill gives broad latitude to
diminish educationa] standards in Alaska by removing accountability for certain
schools.

NEA-Alaska urges you to strengthen, not weaken Alaska’s system of education. We

ask that you, too, oppose Hb 357.

Respectfully submitted:
I

dean Krause
/President
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by Patricia M. Lines

appear to be rising dramatical

and the issue is unlikely

Violations of state compulsorY school attendance laws
y
t

to go away. Ms. Lines details

he trends in state

regulation, the current wave of judicial activity, and

the implications for public policy.

[though a good education is gcner-

ally considered crucial to a child’s
future economic success and personal
happiness, a growing number of people
believe that traditional schooling is neither
indispensable to education nor "right"
for every child. Thus some parents arc
enrolling their children in unaccredited
private schools or teaching them at home,
whether or not such choices are accept-
able under compulsory school attendance
laws.

Parents who violate such laws risk
criminal charges, fines, jail sentences, and
other forms of legal compulsion. Under
most state laws, a child who is declared a
truant may be institutionalized. Resisting
school attendance requirements lakes its
toll in other ways as well; the judicial
process is rarely easy on the parbcipants.1

PATHICIA M. LINES /v ilircclur of the
Luif unit Education Center, Education Com-
mission nj tlie Stales (ECS), Denver. Copies of
the complete report from which this article
comes ("Private Education Alternatives und
State Illceulutiun,” Puh. \o. LEC-82-3) ure
available at $.S0O eachfrom the Law and Edu-
cation Center, ECS, 1860 Lincoln St., Denver,
CD 80296. Die research for this article was
supported by ECS state fees and by arums
from the Curneme Corporation, the Spencer
hniiidution. and the Ford Foundation. The
conclusions ure the author's own and do not
necessarily reflect the views or policies of these
enemies.

But despite the serious personal conse-
quences for parents and for children, vio-
lations of state compulsory school atten-
dance laws appear to be rising dramatical-
ly, presenting policy makers with one of
the most serious issues facing them tuda;.

Nontraditional Schooling

Parents who place their children in tin
authorized educational programs have a
variety of reasons. Those who choose
home schooling often see public schools
or publicly approved private schools as
too traditional or too conservative. By
contrast, the grossing number of parents
svho send their children to fundamentalist
Christian schools tend to eel that the
public schools are too liberal nr devoid of
the moral and religious instruction that
they see as crucial to children’s education.
These disparate groups have tsvo things in
common: a rejection of the ideal of the
U.S. public school as melting pot and a
willingness to defy the lasv in the interests
of their children.

The public education system is caught
in the middle, unable to please everyone
but responsible for enforcing compulsory
attendance laws against those who dis-
agree with the values that undergird the
public school program.3 Some state and
local officials won'l.., whether com-
pulsory attendance >important enough to
be treated as a criminal offense, with stiff

penalties imposed on parents for seeking
v hat they believe to be the best education
‘or their children. Others worry that chil-
dren in unaccredited programs may ,ot be
acquiring the essential skills for good
citizenship and self-sufficiency; they are
also concerned about the long-range im-
plications of allowing large segmenis of
the population to insulate themselves
from the mainstream of society. Still
other: fear that private schools provide
havens for those who seek to avoid racial
integration.*On: slate official expressed a
private suspicion that hucksters, in-
terested only in tuition payments, were
running one particular fundamentalist
Christian school. Meanwhile, a lew state
officials have recognized the financial im-
plications for public schools of the trend
toward nontradilional schooling, which is
siphoning off students and thus enroll-
ment-bascd state aid.

This issue is unlikely 10 go away. In
tael, the nunibf of families choosing
nontradilional educational options seems
to be increasing. The Census Bureau
estimates that enrollments in non-Catho-
lic private schools increased from 615,54R
in 1965 to 1.433.000 in 1975,4 These
figures probably cover only established,
accredited schools, however.* Families
choosing unaccredited schools neither
seek nor want state approval, and they
probably do not want to be counted by
the Census Bureau. Manv of the unan-
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Ljotne states have
conscilLh deregulated
private schools. These
states expressly limit
state authority to
promulgate regulations.
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thorized schools arc fundamentalist Chris-
tian schools, which reject state authority
over their operations as a matter of faith.
Some refuse even to provide information
on themselves. Using techniques designed
to locate all hard-to-find schools in a sam-
ple of 22 counties. Bruce Cooper and
Donald McLaughlin estimate that there
arc 15,000 non-Catholic private schools in
the U.S., serving two million children;
they also estimate that enrollments in
these schools are increasing at a rate of
100,000 per year.6 It seems likely that the
largest growth in attendance has occurred
among small, unaccredited schools.

Many other children in the under-
ground education movement arc taught at
home. John Holt, an educator and author
whose Boston-based organization, Holt
Associates, provides support services for
home instruction, estimates that there are
more than 10,000 families educating their
children at home in defiance of compul-
sory education laws. Others believe the
number to be much higher.

If enrollment figures are hard to come
by, data on the quality and goals of un-
accredited education programs are even
more elusive. Virginia Nordin and Wil-
liam Turner have attempted to locate and
evaluate fundamentalist Christian schools
in Wisconsin and Tennessee. From their
own observations and the scant available
data, they have concluded that supporters
of these schools arc motivated by strorj
religious beliefs, not by segregationist at-
titudes.7

The scant amount of available evi-
dence from standardized tests suggests
that these unaccredited alternatives arc
educationally adequate. Test scores intro-
duced as evidence in a few lawsuits sug-
ges. that children’s performances improve
after they are enrolled in unauthorized ed-
ucational programs.* Test data from
a home tutorial network in Los Angeles
showed children in the tutorial program
scoring higher than children in the public
schools. However, the researchers did not
control for parents’ socioeconomic stf us,
and pretest data were not available.1

Trends in State Regulation

Traditionally, compulsory school at-
tendance laws have serve las the mecha-
nism for cnforcomrui of i mimum stan-
dards for private ¢ lucauon. Punishment
for breaking those aws has been directed
at parents and children, not at those who
offer private instruction, Typically, the
basic requirement of these laws is school
attendance, although some states require
education of the child. These laws almost
always mandate fines and jail sentences
lor parents who fail to comply; frequently
they make children subject to truancy

waw MrattcsemarasBB S & L «TEatressssK25BSE&#a

charges and possible institutionalization.
In nearly every slate, the local super-
intendent or school board and the local
prosecuting attorney are responsible for
identifying truants, i.e., children who are
not enrolled in an approved educational
program, in most states, local officials
also have primary responsibility for ap-
proving home instructional programs, if
such programs are allowed by state law.
Local boards may also have responsibility
for approving private schools, but the
state often assumes this task. The criminal
sanctions in compulsory attendance laws
appear to have been designed for parents
who arc guilty of neglecting their chil
drcn’s education.

Acceptable ways of complying with a
compulsory’ education requirement vary
widely among the states. Some states
demand certification of teachers and
schools, some require that only the
schools be approved, and some merely re-
quire minima’ evidence that schooling
takes place. At one end of the spectrum,
such states as Alabama, lowa, Nebraska,
North Dakota, West Virginia, and Wis-
consin have obtained state court approval
for at least some aspects of the regulation
of private educational alternatives. Those
states with mere flexible requirements will
probably experience less litigation, unless
the state boards exercise their broad .statu-
tory authority to impose more stringent
standards Connecticut, for example, pro-
vides a broad exception to the school at-
tendance requirement; parents who do not
send their child to public school must
educate the child themselves or “show
that the child is elsewhere receiving equiv-
alent instruction in the studies taught in
the public schools.”  Other states that
follow this model include Delaware, lda-
ho, New Jersey, South Dakota, and Ver-
mont. The laws in inese states typically do
not specify who the teacher must be or
where instruction is to take place.ll

Some stales have consciously deregu-
lated private sehooL. These states express-
ly limit state administrative authority to
promulgate regulations. Tennessee, for
example, prohibits the state board and
local boards from regulating faculties,
textbooks, or curricula in church-affiliat-
ed schools = Frior to the passage of a new
law in North Carolina, the state board
had gradually expanded its regulations
gove.ning private schools to the point of
requiring that teachers’ qualifications,
courses of study, and textbooks be sub-
stantially the same as those in the prllie
schools. Now North Carolina requires on-
ly that private schools keep records oil
pupil attendance and disease immuniza-
tion and that they select and administer a
nationally standardized test to students
each year. The schools keep the tests on



file nnd make them available to state in-
spectors. They must also meet fire, health,
nnd safety standards established by other
laws, is

State lass in Washington prevents state
agencies from expanding on statutory
provisions, but these provisions set mini-
mum standards as to length of a school
year, length of day, subjects to be taught,
and teacher qualifications. Teacher certi-
fication is required, except for courses in
religion and other subjects not taught in
the public schools.M4This requirement :sa
stumbling block for many private educa-
tional alternatives. However, state law in
Washington allows persons of “‘unusual
competence” to teach, if they are super-
vis'd by certified teachers. In practice,
Washington ma> allow private educators
more flexibility than the state law would
suggest.

Laws in abnm half of the slates permit
instruction at home by a parent.1 Other
states pemit instruction at home by a
certified 'c,tcher (who may also be the par-
ent). Of i.ourse, home instruction is per-
missible in any state if it meets all the re-
quirements of a private school.16 It would
not he easy for most homes to meet these
requirements.

State legislators and board members,
torn between strong lobbies for both pub-
lic and private education, arc having a dif-
ficult time dealing with the issue of regula-
tion of private education. In states that
have little regulation, such a; Oregon and
Idaho, bills to establish even minimal
reporting requirements are failing to pass.
Liy contrast, efforts in the state of Wash-
ington to permit instruction by a parent
arc also foundering in the legislature.
Large numbers of state legislatures are be-
ing asked — usually by fundamentalist
Christian schools — to deregulate private
schools, but to date only Alabama has
responded to such requests. The topic ap-
pears to be so controversial that a!,; kind
of legislative change will he very difficult.

Legislative change is not impossible,
however. Both Ari tona and Vermont re-
cently modified their laws lo reduce the
I ietio*" between public and private educa-
tion sectors. Clearly, legislative change is
more desirable titan change through the
courts It is less polarizing, and it mini-
mizes personal costs for the individuals in-
volved.

Supreme Court Guidance

In the 1920s the U.S. Supreme Court
outlined in part the limits to state regula-
tion of private education. In Piercev, So-
ciety ill Sisters the Court struck down an
Oregon law that required attendance at
public schools only. The Court held that
the law “unreasonably interferes with the

liberty of parents and guardians to direct
the upbringing of children under their
control.” 7 The Court recognized as legit-
imate the interests of the state in com-
pelling some form of schooling, but in this
case the state had gone too far.

The Supreme Court also dealt in the
Twenties with laws in Nebraska and
Hawaii that were less restrictive but that
still unreasonably burdened the right of
parent', to rear their children as they deem
fit. In Meyer v. Nebraska,™ the Court
struck down a state law forbidding the
teaching of foreign languages to younger
children. The Court found that this law
was not rationally related to the stated

Clearly ,legislative
change is more desirable
than change through

the courts.

goal il Nebraska of cultivating good citi-
zenship. Meanwhile, in Farrington wv.
Tokusliige, the Court struck down a law
regulating foreign language schools in
Hawaii, These schools, which were pre-
dominantly Japanese, were required to
pay fees, to submit numerous reports, to
establish their commitment to the “ideals
of democracy,” to adhere to strict rules
regarding when and how long the schools
could operate each day, and to follow de-
tailed regulations on textbooks and other
matters. The Court observed that enforce-
ment of the act “would probably de-
stroy most, if not all,” of the affected
schools. *

More recent Supreme Court decisions
have provided some additional guidance
on the extent of state authority to regulate
private education. In 1979 the Court ob-
served in NLRU v. Catholic Bishop of
Chicago that enforcement of federal labor
laws against religious schools touches on
First Amendment rights. The Court decid-
ed the issue on statutory grounds, how-
ever, holding that the National Labor Re-
lations Act does not apply to church
schools,:u In 1981 the Court ruled similar-
ly in St. Martin Evangelical Lutheran
Church s. South Dakota, a case involving
federal and state unemployment taxes.:i
Both eases follow a Supreme Court rule
that requires lower courts to ‘monstrue
statutes in ways that enhance their consti-
tutionality. The Supreme Court might
have upheld the statutes involved in these
two cases, had the statutes expressly in-
cluded church schools. But the Court
avoided a decision on the issue. These two
cases suggest only that state regulation of
private education may sometimes go too

far, but the Court’s decisions provide no
detailed guidance.

Finally, in a very different kind of
case, the Court ruled in 1972, in Wiscon-
sin v. Voder, that Amish families with
strong religious objections to public
schooling are exempt from educational
programs beyond the eighth grade.” Al-
though the plaintiffs objected to the ab-
sence of Amish values in the public school
program, they accepted compulsory
school attendance in the lower grades
because they believed that their children
should acquire basic skills. The Court
held that, as applied to the Amish, the
compulsory attendance law in Wisconsin
is unconstitutional. This ruling does not
affect state compulsory attendance laws in
general, even in Wisconsin.7 Yoder holds
only that a state cannot compel a child to
attend public school in the face of strong
religious objections and when the state’s
interest in the education of the child is
adequately served by an alternative pro-
gram. The Court was careful to dis-
tinguish between philosophical and re-
ligious objections to formal schooling,
and it took into consideration the long
tradition of the Amish.

Despite the Court’s limiting language,
the Yoder decision can he extended at
several points. First, it clearly applies to
religions other than the Old Order Amish,
if plaintiffs demonstrate a comparable
sirceriiv of belief and if the record shows
that the states' interests are being met by
adequate alternatives. To restrict the ex-
emption granted in Yoder to a single re-
ligion would be unconstitutional. The
Yoder decision may also apply to non-
theistie, ilomraditional religious beliefs, if
the standards in Yoder are otherwise
met.74 To date the Supreme Court has not
had occasion to consider extensions of
Yoder.

Current .Indicia] Activity

Lower courts have followed Yoder on
|y when dealing with traditional, thcisiic
beliefs.’ In other cases, despite obviously
sincere religious objections to approved
school programs, the courts have refused
to extend Yoder. Some of these cases have
involved fundamentalist religious schools
using the self-paced Accelerated Christian
Education (ACE) curriculum.

In the celebrated case of State v. Faith
lluptisi Church,’-1 a Nebraska court ex-
amined these curricular materials and
found them generally adequate. Faith
Baptist Church indie ued that it would not
request approval 'at the ACE program,
even though church officials had been in-
formed nformally that the state board
would giant such approval. The school
pin by Faith Baptist Church emploved no
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certified teachers, and school officials re-
fused to furnish names and addresses of
students to local and state education agen-
cies, as required by state law. The de-
fendants, citing Yoder, argued that the
Mate has no authority whatsoever over the
operation of a religious school. They of-
fered evidence, including passages from
the Bible, supporting their view that
religion must be integrated into teaching
and that the public schools are inadequate
to this t3sk. Finally, the defendants as-
serted that public schools have secular
humanism as their basic philosophy.

The Nebraska High Court rejected
these arguments and upheld the state
regulations. The U.S. Supreme Court
dismissed an appeal by the school for
want of a substantial federal question.77
To enforce court orders to close the
school, a lower Nebraska court for a time
had the church door padlocked during
school hours. The children transferred to
an unapproved fundamentalist religious
school in lowa. The case seems far from
ended, however. The local prosecutor is
now seeking enforcement of the Nebraska
compulsory attendance law against the
parents and school officials, and the
minister who operated the school was
jailed for contempt of court.

Nebraska officials are now proceeding
against other fundamentalist schools.
One, the Park West Christian School in

Lit coin, is operated by the Rev. Carl
Godwin, the pastor of Bible Baptist
Church, Godwin, although clearly em-

barrassed by the publicity, is articulate
and active. He has organized t.ie, Ne-
braskans for Religious Freedom and has
retained the legal services of Wili am Ball,
the defense attorney in the Yoder case.
Ball has a reputation for winning cases of
this kind, and Godwin is willing to eport
enrollment data and similar matters. Thus
Godwin’s case may force the courts to
focus more sharply on the constitutional
issues. Godwin spoke before a conference
of more than 100 leaders of public and
private education, sponsored by the U.S.
Education Department in early May, and
lie seems capable of winning support from
die traditional private education sector,
Such support could help to bring about
legislative change before court action
becomes necessary.

A flurry of judicial activity involving
religious schools is now in progress, with
mixed results.® Most court opinions arc
grounded in state constitutions or stat-
utes. . Ithough the case law can be trans-
ferred from state to state (as guidance, not
as precedent), the disparity in state con-
stitutions and statutes does not permit
broad generalizations. Of course, general
rules lor federal cases may emerge, but
this lias not yet occurred.

Home instruction is in a somewhat dif-

ferent category than instruction in an un-
approved school, although the line be-
tween them is unclear. Home instruction
may be entitled to even more constitu-
tional protection, because the child/par-
ent relationship may be entitled to con-
stitutional protection under a right to
privacy. But this idea has not been tested,
and judicial reactions to it have been
mixed.

Of course, judicial opinions to date on
home instruction represent only the tip of
the iceberg. Additional cases have been or
will soon be filed in lowa, New Hamp-
shire, Maine, Michigan, and many other
states. Given the accelerating growth of
the fundamentalist Christian schools,
other nontraditional private schools, and
home instruction, strict state requirements
for compulsory attendance in approved
schools will probably continue to be chal-
lenged. As 1have already noted, litigation
of this type carries with it high personal
costs for the individuals involved. Such
litigation also has the potential to polarize
supporters of public anc! private educa-
tion.

Implications for Public Policy

Thus legislative reform seems prefer-
able to judicial reform. Unlike the courts,
legislatures arc not limited to accepting or
rejecting existing statutes. Their wider
range of options allows for greater flexi-
bility.

States that wish to reform the regula-
tion of private education through legisla-
tive action might consider a shift in focus
from compulsory school attendance lo
compulsory education. The available evi-
dence, though scant, suggests that peri-
odic testing of children enrolled in non-
traditional educational programs may be a
viable alternative to compulsory school at-
tendance. States that move in the direc-
tion of compulsory education should
probably establish minimal requirements
for nontraditional programs with regard
to the subjects to be taught, the amount
of time per day and year to be devoted to
instruction, and the reporting of enroll-
ment and attendance figures and similar
data to state officials. If a child shows un-
satisfactory academic progress on stan-
dardized achievement tests, state law
might require rcmrdial instruction in an
accredited or approved school.

In the interest of consumer protection,
a state may wish to establish regulations
that guarantee honest and fair promotion
of private schools, including full dis-
closure of the teachers' qualifications and
of the schools’ educational philosophies.
However, existing laws may already pro-
tect consumers adequately.

Stales that are concerned about the
operation of schools in private homes

could amend their statutes to permit home
instruction only by a child’s parem(s).
Statutes in such states could define
“school” as instruction of children from
one or more families by an unrelated
teacher. (Some Mates may wish to emulate
California, which has established separate
rules for instruction at home by a tutor.)

North Carolina, Washington, and
Oregon have established flexible regula-
tions for private education that could
serve as models elsewhere. In Oregon and
Narth Carolina, test scores helpjo pro-
§.de assurance that children enrolled in
nontraditional programs are being edu-
cated. Washington relics on teacher certi-
fication for such assurance, although this
gives private educational alternatives less
leeway iri~stafflng and precludes in. r'ac-
tion W a oarent in most cases. Such legis-
lation would not be necessary, if state law
did not give the stale board of education
or other state administrative officials
broad regulatory power over private edu-
cation in the first place. But such legisla-
tion is called for when a state hoard has
gradually increased the requirements for
nontraditional educational programs and
the state legislature wishes to make clear
its intent that statutory minimum stan-
dards are to remain minimum standards,
not subject to expansion by administrative
action.

Administrative action is probably the
most peaceful means for resolving issues
related to the regulation of private educa-
tion. And flexible state laws make such
action possible. In New Hampshire, for
example, state officials have reached a
somewhat fragile agreement with the fun-
damentalists: The state will accept school
records submitted on church stationery in-
stead of on standard state forms. Thus the
state receives the information it must have
to approve fundamentalist educational
programs, and the fundamentalists do not
feel that they are submitting to the state
regulatory system. In lowa, the state has
agreed to accept reports from parents
rather than from fundamentalist schools.
lowa fundamentalists see parcn'al reports
on children’s schooling as analogous to
the annual reports these parents file with
the Internal Revenue Service. But they
deem it inappropriate for the state to re-
quest such information directly from the
clturch.

Because they are staunch supporters of
public education and because they may
see nontraditional educational programs
as a threat to their membership, teacher
unions seem likely to oppose the relaxa-
tion ol state laws requiring attendance at
approved schools staffed by certified
teachers. These unions may argue that
testing instruments arc not yet sufficiently
sophisticated to assure the public that ade-
quate education is taking place. This is



probably iruc, but it could be argued that
teacher certification is no better. Teacher
certification is usually dependent on com-
pletion of a degree, which in turn is de-
pendent on passing final examinations in
college courses. (In some states, certifica-
tion is also dependent on passing a compe-
icn.y tost.) Ultimately, state legislators
must decide whether testing a chiid, test-
ing his or her teacher, or testing both
would best provide adequate assurance
that education is '.aking place.

Local school officials are also likely to
oppose the relaxation of existing state
laws regulating private education. As sup-
porters of public education, such officials
will probably be wary of the academic and
social implications of nontradilional al-
ternatives. They may also be concerned
about the loss of state aid to public
schools (which is based on enrollments),
should more flexible regulations encour-
age tainilies to choose private alternatives.

States that are sensitive to these prob-
lems could publish test data from non-
irnditional programs., if these data are
available. They could also stand ready to
revise their policies, if children in non-
traditional programs fail to perform as
well as they should. States should also
recognize and deal with the problems
caused by the loss of pcr-pupil aid to local
school districts. For example, states might
explore constitutional \vays~of providing
partial state aid to local districts that make
.ineTuschooMibranes, physical education
facilities, art facilities. _tcs<ing_and guid-
ance services, and other resources avail-
able to pupils in alternative educational
programs. Such cooperation requires new
law's and regulations, ifalso demands new
relationships between state and local
education officials and between public
and 'priva'te’cducational systems.
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NOTES

Preliminary Findings

Religious anc Secular Schools:

Research Request R3-1S9

Differences

Leslie Longenbaugh, Research Staff

May 4, 1983

in State Control

Which states allow religious schools to operate free of state control?

A.  Primary and Secondary Schools

1) Five

states exempt

religious

schools from some requirement(s)

to which other private schools are subject.*

Maryland
Nevada

Tennessee
Washington

('DQ_lOO'Q)

?.) Eight states do not require accreditation,

Pennsylvania

of any nonpublic school.*

Californi a

Delaware
Flori da

Minnesota
New Mexico

=D o0 oo

>0 O
2

Wisconsi n

3) One state,

adequate

-) Twenty-one states have voluntary,
nonpuhlic schools.*

by all

Alabama
Ari zona
Colorado
Ceorgi a
Idaho

111 inoi s
Indi ana
lowa
Kansas
Loui si ana
Mis si ssippi

- 35O -h D lQ_O lCTQJ

Xl—-

Massachusetts

North Carolina

South nakota,

nonpublic schools. Students

has removed all
in the nonpublic schools must take
competency tests periodically to ensure that they are
instruction._**

approval, or licensure

state standards from all

receiving

rather than mandatory, repirting

1. Montana

m New Jersey

n. North Carolina
0. Oklahoma

p. Oregon

q. Tennessee

r. Texas

s. Utah

*# Vi rgi nia

u.  Wyoni ng



[
5" At least two states other than Alaska have legislation pending
that wcjl d effect state control of religious school s.***

a. Coiorado
i. The bill would exempt both religious and secular private
schools from state control.
b. Montana
ii. The bill would make mandatory some of the requirements
that are now voluntary.

Pre-schools

1) Three states now have laws exempting religious pre-schools from
all state certification and inspection except for conformity
with health and fire codes.****

a. Arkansas; enacted 1931
i. A lawsuit has been filed challenging the constitutionality
of the Arkansas law on the grounds that it denies the
children who would attend such schools equal protection
of the law.*****
a) A copy of the plaintiffs® brief in this lawsuit has
been sent to us.
b. I1linois
c. Virginia

2) Legislatures in two states other than Alaska are now considering
legislation that is similar to HR R57 in regard to pre-school s.****

a. Arizona
b. California

How do such states distinguish between religious and secular nonpuhlic
schools for the purposes of tne exemption?

Religious schools for the purposes of these exemptions usually are
those that are sponsored and funded entirely by a church or religious
organization rather than through the state or federal government.

The language used often includes a phrase such as '"church-sponsored
schools or schools with religious charters.”
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CHRISTIAN SCHOOL
COMMENT

More than 140,000 Copies Sold Monthly No. 8

SRR

by Dr. Paul .A Kiand. Executive Direclor
JAssociation ol Christian Schools International

The Association of Christian Schools International (ACSII
isa non-profit serv ice organization serving Bible-centered
Chrisiian schools and coileses. It is lhe largest association
of Christian schools in the world with a membership of
1.933 schools nnd a combined student enrollment of
337.354. Over the past live years. .ACS1 membership has
nearly doubled in size. The annual cost of school'l
membership is S3.00 per student payable on October I
Most schools include this small ainoun ~in iheir annual
student registration fee. .As a parent. >m need lo know
about the wide variety of services offeied by ACS I Hint
directly benefit your Christian school and ultimately your
child or children in the school,

ILGAL. LEGISLATIVE SERVICES

Over the past five years. ACS! has raised and spent more
than S400.000 to preserve your school®s religious Ireedom.
We have had mnfor struggles wuh ihe U.S. Department of
Labor and the IRS. There have been several importan®
victories but Ihe struggle continues. Last week, mr
example. I met with U.S. Department ol Education leaders
in Washinulun. D.C. to discuss guidelines on how state
departments of education can work cooperatively with
Christian schools instead of attemptin®! to control them.
Next week 1fly inWashington. D.C. .main inmeet with U.S.
Department of Labor officials. We will altemni to reverse a
decision made bv the previous U.S. Secroiarv ol Lunar
under Hie Carter Administration Hiil i.iaimeil Ciiristian
school lear.liorxare secular emp loyees inihiect to government
eddicvioiiiml. liilFeii.isrACSI Flos organized parent and
teacher letier-wriiink campamns lo the While House and
members of Congress on various issues. The results have «
been important to your school and your children.

CONVENTIONS AND CONFERENCES

Another service of ACSI is loencourage the spiritual and
professional growth of your school®s staff through ACSI
conventions and conferences, ".Gur child"s teacher comes
away from these meetings with fresh insight and inspiration
for Ins or her ministry in lhe classroom. The ACSI staff of
42 people work year-round preparing for these meetings.
More than 20,000 teachers, administrators nnd board
members will attend the seventeen ACS1 conventions held
in the United Stales and Canada this year. ACSI also
conducts similar programs in other countries.

ACCREDITATION AND CERTIFICATION

Under the capable leadership of ACSI"s president. Dr. Roy
W. Lowrie. Jr.. the association offers a quality program of
ttchnoi accreditation and teacher nnd administrator certifi—
cation. These professional services aredesigned to raise the
spiritual and academic levels ol our schools and lo provide
testimony to all. including government agencies, that the
Christian school community has it own forms of

Dr. Luwrie is also lhe editor of

ssiunal journal for Christian

numbers. Itis provided free of
-si member scnoois.

professional recogn”
Chrislion Scnne*
school leachc
charge lo ter

UrUDENT ACTIVmMES

Approximately 25.000 Christian school students par-
licipaluannually in ACS1 student activities. Inm referring
lospeech meets, spelling bees, choir festivals, science lairs,
ari lesiiv.ns. sporting events, piano festivals, academic
meets, band festivals, cheerleader camps and student
leadership conferences. Each of these events isdesigned lo
inspire leadership qualities and communication skills so
ih.ii sludenis will be effective m sharing |esus Christ with
others.
PROFESSIONAL COUNSEL

ACS1 personnel ure located in tweivenffiees throughout Ihe
country. Thev are available tonfiorcounsel and information
to Christian schools in lhe United States and Canada. The
ACSI1 regional directors are competent leaders in the
Christian school movement. Prav for them as thev travel
thousands ol miles each year on behalf ot ACSI member
schools.
PROFESSIONAL HOOKS

ACS1 publishes many books and manuals for parents,

administrators, board members, teachers, school secretaries

and students. The association also publishes a monthlv

teacher placement list, nn annual directory of mctnoer

schools nnd colleges, regional newsletters nnd uur pro—
fessional journal. Christian School. This flow of vital

informniiunis important to the quality of education inyour

child*sChristian schoul. Without thestrnng flow of written

communication provided by ACSI. the Christtnn school

movement would soon lose its cohesive thrust.

REDUCED INSURANCE RATES

ACSI1 insurance programs return more than one million
dollars a year lo its member schools nnd colleges via
savings in premiums and worker®s compensation rebates.
Many schools more than offset the annual cost of ACSI
membership with savings (rom the group insurances
offered Ilirough ACSI. -

Finally, the most important Iliing parents should know
about ACS1 isthat everyone who isn pnri of the association
is vitally concerned about children nnd young people. The
42 staff members, the 20 pcupie who serve "-a lhe ACSI
Board and scores of nllwrs who assistwith ACS1 programs
are ail hnrn-ngmn believers in |esus Christ. We are strongly
commuted to quality Christ-centered education. Along
with the staffof voiir fine Christian school, we have devoted
our lives to the task of inspiring ihe next generation to be
followers of |esus Christ. [



A service of the Education Commission of the States

ISSUEGRAMS

are summary reports on major education issues wruien for state leaders. Thev include background information, analysis of differing views,
lists of sources and references — all written for busy readers. Each is updated pcriomcally. For more information, see inside back cover or
call ECS Distribution Center at (3031 830-3820.

.eCSs |
|Ssueg ram First Class

U.S. POSTAGE

Education Commission of the States PAID
Distribution Center Denver. Colorado
1860 Lincoln Street. Suite 300 Permit No. 153

Denver. Colorado 80295
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/*) Compulsory Schooling
J_de « and Nontraditional Education

The Issue

Some parents today believe that traditional schooling (public
or private) 1is not necessarily equivalent to "education™ nor
"right" for every child. They are placing their children in
nontrad itional schools (not necessarily accredited) or
educating them at home. Their reasons vary. Some have
overriding religious concerns; others are dissatisfied with
or mistrust the public school system. Occasionally they seek
only to escape the effects of public desegregation policies.

Some private options may violate state compulsory attendance

laws. In some states, parents and i1ndividuals operating
unaccredited private schools have received or are faced with
jJail sentences. One fundamentalist Christian clergyman 1in

Nebraska has refused to comply with court orders directing
him to eilther obtain state approval for his school or cease
operating, and he has been jailed twice. A church has been
padlocked to enforce laws requiring private schools to obtain
st%telapproval and comply with state rules for operating a
school .



The Choice Before
State Education- Policy Makers

In spates that require compulsory school attendance (rather
than compulsory education) and require certified teachers 1iIn
private schools, policy makers are being asked to chance the

laws. Private school people seek fewer requirements for
private schools, exemption of church schools, provision for
home i1nstructions, removal of teacher certification

requirements or other policies that would make it easier for
individuals to choose nontraditional education options free
of state accreditation or approval.

How Manv Children are in Unapproved Education Potions?

While most children in nonpublic schools are enrolled 1In
Poman Catholic institutions, the U.S. Sureau of Census
estimated that (as of 1975) there were close to 1.4 million

children 1In non-Catholic, private schools. Most likely the
census bureau counted only traditional and accredited
schools. A more careful study for the National Center for

Statistics suggests there are about 15,000 non-Catholic
private schools serving approximately 2 million students, and
that this population 1Is 1increasing by 100,000 students per
year . One might speculate that the difference of some
500,000 to 600,000 children between the official census and
t.nis study represents the number of children 1In unapproved
schools.

By contrast, public school enrollments declined from
approximately 45.9 million in 1970 to 42.6 million in 1978.

Estimates of the numbers of children being taught at heme
vary from 10,000 to 50,000.

Education In An Unaooroved Setti.nc

When available, testing data shows that children iIn these
schools are performing above national standards. The data do
not show whether this is due to socioeconom\c status, other
individual characteristics, or the educationprogram. witn
this caveat, the data shew childrenin a Los Angeles home
tutorial program (approved by the state) scored higher t.nan
children i1n public schools on nationally standardized tests..
Experimental work done about ten years “uo showed no
significant difference 1iIn students®™ test scores whether they
were taught by an excerienced teacher or by a lav terser,
knowledoeact e in the subject dsucht. Finallv, In three court
cases, attorneys introduced evidencecf test scores snowi.no



improvement as children moved from a public school to a
private, unapproved education option.

State Education Requirements

Traditionally, states enforce minimum standards for private
education through compulsory school attendance laws, which
provide for punitive action for noncomp “.g parents and
children, but not for those who offer private iInstruction.
Although these Jlaws vary, they contain the following
features:

o All states have some kind of compulsory law requiring
school attendance or education of children.

0 States that require education of the child rather than
attendance include Connecticut, Delaware, Idaho, New
Jersey, South Dakota and Vermont. Most states require
school attendance, although many of these provide
exceptions for home instruction.

o Almost every state provides for jail sentences and fines
for parents who fail to comply with the state"s compulsory
attendance law.

o .Without exception, compulsory requirements can be
fulfilled by attendance at a nonpublic school that 1is
properly approved or accredited. A number of states
require the teachers to be certified, or require approval
of the curriculum and similar matters.

0o Some states have recently "deregulated" private schools,
and have restricted the authority of the state board of
education to regulate them. These include Alabama,
Arizona, Louisiana, North Carolina, and Tennessee.
Washington restricts state board authority but contains a
number of iImportant statutory requirements, such as a
teacher certification requirement.

0o Laws iIn about half the states permit home iInstruction by a
parent whether the parent has a teaching certificate or
not.

o In some states, courts or attorneys general have ruled
that i1f the home meets the standards for private school
(generally, where a parent is a certified teacher), home
instruction 1is allowed even 1if state law does not
expressly so provide.



Court Challenges

The United States Supreme Court has indicated that regulation
of nonpublic education can go too fTar. In a landmark case,
Yocer v. Wisconsin, the high court narrowly ruled that
Wisconsin®s compulsory attendance law could not be enforced
against the Amish (a religious community). The Court held
that the state cannot compel attendance of children in the
face of strong religious objections, so lona as the children

are adequately educated 1in an alternative setting. Lower
courts have extended Yoder only when traditional religious
beliefs are iInvolved. Decisions outside of this narrow realm

have been mixed, with most cases turning on state
constitutional or statutory grounds.

litigation over the status of private education bar
-Iminated iIn court rulings In a number of states, among them
"lorida,- Hawaii/“lowa, Kentucky, Michigan, Nebraska, North
Dakota, Ohio, Washington, and West Virginia. Generally;
states undergoing ,litigation require school attendance andi
certification of. private “school teachers.- ;>In a few states
t-e central issue 1is approval of curriculum or facilities, or
tuning rules. Additional cases have been or will soon be
e_led iIn_many states, including Ilowa, Maine, Michigan, New-
-"_-.mpshire, North Dakota, and Virginia, Given the growth of
-.ndamentalist Christian schools, other nontraditional
::ivite schools and home iInstruction, states that require
oimpulsory school attendance and set standards for the school,
wi.ii probably baseball enged .in the near future. N

The Ilitigation receiving the most attention from the media
appears to be State v. Faith Saptist Church, cealina with tne
refusal of Reverend Everett Silevan to cctain approval from
Meoraska for any aspect of his church-run school. The scnool
uses a series of booklets called the Packet of Accelerated
Christian Education (PACE), 1i1ncluding 1instructional
information and self administered tests. The school does not
use state-certifiel teachers, a requirement under Nebraska®s

compulsory school attendance law. The Nebraska high court
found the mater i1a.l-s ade c.uate.,. but..-_upheld- the-— artra-re"a
requirement for- certified teachers. On appeal to_ the United.

States Supreme Court, the case was summarily®"dismissed
because, based onr,tite, papers TfTiled before it, the higlr-court
couid not "..idn,tLfy an important constitntiona.l 1issue.

Somewhat similar opinions (not going to the U.S. Supreme
Court) have been handed down by state courts in Florida,
North Da.<ota, and Wisconsin. In some cf these cases, parents
refused to provide anv evidence about tne child"s schooiir.c.



In other cases, state courts have ruled in favor of parents.
In Ohio, iIn State v. Wbisner, the state supreme court struck
down a system of state regulation that, by its literal terms,
left no time for religious instruction iIn a private school.
A Michigan court was reluctant to find a mother teaching a
child at home guilty under the state"s compulsory attendance
law, as she met the requirements for teacher certification
but refused to obtain a certificate for religious
reasons. (Michigan allows home instruction only by certified
teachers.) In a Kentucky case, the state court applied a
state constitutional provision (found only in a handful of
state, constitutions) that”"prohibits”™re“cprrring— a “child-- to
attend-a school which parents® find-.-Obj.ectio-nabl-e foq
conscientious reasons. ]

Policy Alternatives

Where  statutory requirements are  flexible, imaginative
administrative solutions to the issue become possible. In
New Hampshire, for example, state officials reached a
somewhat fragile agreement with fundamentalists that required
information to be submitted on church stationery rather than
on official state forms. This fulfills the state"s need for
certain information, but recognizes the Ffundamentalists”
tenet that they should not submit to state regulatory
systems. In lowa, the state accepts reports from parents
instead of the fundamentalist school. The Tfundamentalists
involved felt individual vreporting was no different than
filing an 1income tax form, while a church report was
tantamount to church submission to state regulation.

A state considering a change in 1its. policy can look to sister)”
states for models. In the past .five years several states”
have deregulated private educationd

0o Tennessee, for example, prohibits the state board and
local boards from regulating faculties, textbooks, or
curricula in church affiliated schools.

o North Carolina- requires <"oply that™™ private schools keep
records- oh;;;pwpli.-"zalland™ . 1d
that they” "select,..and admin ister,;a™natl™airTsrttaroazed *
test™Mtcsltofents each -year '"-ITh.e -"schools, keep the tests-,"on
file and make- them.- available-"to" state Iinspectors. The£
must -also mee"trfire’, health,., and safety standard®s

o0 Washington prevents state agencies frcm expanding on
statutory provisions, but these provisions set minimum



standards as to |length of school vyear, length of day,
subjects to be taught, and teacher qualifications.
Teacher certification 1Is required, except for courses In
religion and other subjects not taught in the public
schools. State law in Washington allows persons of
"unusual competence™ to teach, 1f they are supervised by
certified teachers.

o The Vermont Ilegislature, TfTollowing efforts by its state
board to require teachers certification, made 1t clear it
could not do so, and also strengthened 1its child abuse
laws i1n order to narrowly focus on actual problems, rather
than to sweepingly subject all private educators to
regulation.

c In mid-1982 the Arizona legislature determined to permit
heme 1i1nstruction, so Qlong as the child shows academic
progress, as indicated by test scores or an 1mpartial
professional evaluation.

0 Louisiana exempted schools which receive no local, state
or fTederal funds from most reporting requirements.

-1 “
o Arizona, Oregon, and North Carolina require testing of the
;nildran, to help provide assurance chat they are ceing
3CUCSTOd -

0 Teacher certification 1i1s the mechanism used iIn Washington,
although 1t reduces fTlexibility for private education
alternatives and precludes instruction by a parent iIn most
cases.

Questions

2ol ic makers contemplating a change 1In state compulsory
education Blaws need to ask the TfTollowing questions before
deciding on a course of action.

Should compulsory attendance laws carry criminal sanctions
against parents honestly acting 1iIn the best iInterests of
their children?

Are tne children educated 1iIn unapproved settings acquiring
what they need for good citizenship and self-sufficiency?

What are the long-range 1implications of large segments of
the population insulating themselves from the mainstream
of society - in this case, by avoiding soace-approved



o Are private schools havens for those wishing to avoid
integration?

0o Do existing consumer protection laws assure that parents
are evaluating small nontraditional schools on the basis
of adequate and correct iInformation?

o What are the political implications of the growing exodus
from public schools, when local school districts depend on
state aid based on enrollment or attendance?

Policy Implications

Organizations and individuals urging more TfTlexible compulsory
education laws argue that this 1Is required to preserve the
free exercise of religion. These groups argue that parents
know what 1s best for the child. They 1i1nclude those
participating in  nontraditional options, fundamentalist
Christians, more traditional private schools and, to some
extent, organizations and iIndividuals concerned with civil
liberties. The national ACLU, for example, 1in 1i1ts Policy
#71A, states: '"We believe that, iIn the iInterest of parental
right to choose an alternative to public education, [home
instruction with safeguards, such as approval of curriculum
or testing of the child] . .. should be extended toall
jurisdictions because the state"s iInterest 1In assuring
minimum levels of education does not extend to control of the
means by which that interest iIs realized.”

Organizations and individuals urging retention or adoption of
stricter requirements for private education generally argue
that these regulations areneeded to assure the best
interests of the child, and to prevent balkanization of
society. These groups include teachers®™ organizations and
public school administrators.
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COMMENTS ON
HOUSE BILL f-357

and
SUs tu DILL 7= O/

The subject at hand has to do with House Bill =357, currently
before the Legislature, and a Senate Bill with identical
language for which 1 have no number at the present time.

This 1s an act relating to the regulation cf religious school

The First Amendment to the U.S. Constitution says. '"Congress
shall make no lav: respecting an establishment of religion,

or prohibiting the free exercise thereof;" With these words,
the First Amendment guarantees a separate church and state.
Historically, this has meant that the church was not subject
to the state, nor was the state subject to the church.

The First Amendment also guarantees 'free exercise of
religion.”™ Our nation has repeatedly recognized the value
of this most important clause and has resisted iInfringement
of First Amendment rights of the citizenry.

It is also true that the language of the Constitution of
the State of Alaska provides similar liberties to these
spoken to In the Constitution of the United States.

At the outset of these remarks, i1t should be noted that it
iIs the responsibility of the church to provide buildings
and equipment that meet reasonable regulations for fire,
life safety, health, and sanitation when they are equally
and fairly applied to all.

One of the reasons, for the presentation of the proposed
legislation has to do with some language found iIn the
Constitution of.the State of Alaska. That language reads
as Tfollows:

ARTICLE VII. HEALI"H, EDUCATION, AND WELFARE.
Section 1. The Legislature shall by general lav:
establish and maintain a system of public schools
open to all children of the State, anc may provide
for other public educational iInstitutions. Schools
and Institutions so established shall be free from
sectarian control. No money shall be paid from
public funds fcr the direct benefit of any religious
cr other orivate educational institution.



We have no quarrel with the language set forth i1n the
paragraph above excerpted from the Constitution of the
State or Alaska. However, since the provision is made that
the public school system of the State of Alaska shall be
free from sectarian control, we believe it follows reason
and logic that the church-operated schools of the State of
Alaska should be free from state control.

For this reason, we have addressed the importance of certain
changes that need to be made iIn the present structure of the
Alaska Statutes that would bring present law into line with
the provision of the Federal anc State Constitutions.

Our special concern has to do with the impact of present law
and the resultant regulations that could be written under
the umbrella of the existing language.

While we have stated above that we have no quarrel with the
right of the State to require reasonable fTire, life safety,
health, and sanitation standards, we would never submit to
the inspection of personnel, programs, finances. records,
curricula, etc., since this is clearly a violation of the
First Amendment, and cannot be permitted by the local church.

For these and other reasons, we have proposed an Amendment
to Section 1. A.S. 14.07.020(S).

In this Amendment, we have addressed the fact that i1t iIs cur
sincere conviction that neither the Department of Education r.cr
the Department of Health and Social Services has the constitutional
right to general supervision over our pre-elementary schools,

nor over the educational component of our nurseries.

We have also offered an Amendment to Section 2. A.S. 14.30.010(b) (1)

One of the reasons why we have suggested the addition of
paragraph (D) has to do with the requirements set forth in
paragraph (C). You see, it i1s our policy to regularly measure
the progress of our students in our church-operated schools
~through the use™ of national achievement tests, and we would
have nb~proolem with making that iInformation available to
anybody on a request basis. However, since the Constitution
says that no law shall be made concerning the establishment
of religion, we simply believe that the State has no right
to REQUIRE that i1nformation. So, we have proposed paragraph
(D) as an amendment to that section.

One of the questions that has been raised with regard to
paragraph (D) is as follows: "IT paragraph (D) should become
law, what assurance do we have that some “fly-by-night® type
ohurch such as the Jim Jcr.es syndrome or the "loonies won*"t

-cN Md anc s-anz vhat thev would call a churck-coerated school*



Quire honestly, we don"t have any assurance that that wouldn®t
happen. However, there are some reasons why 1 believe 1t would
not happen. One of the reasons why 1 would question that a

"Jin Jones"™ church or a "Moonies™ church would start a school

iIs simply that it is not as lucrative an operation as that which
generally interests them. They are usually looking for ways

to get their hands on large amounts of money as quickly as they
can with a minimum of work involved.

The operation of a school involves a great deal of hard work,
dedication, consecration, and plain, old-fashioned elbow grease!

Church-operated schools must function in a free-market society,
and they simply must produce what they claim to produce, or
the parents will take their children elsewhere.

My second response to the original question would be as follows:
It 1s our understanding that laws should be made for the benefit
of and the protection of the majority of the people. While

it 1s true that there 1i1s the possibility that some church like
the Jim Jones, Moonies, or Universal Life Church people might
start a school under the provision of paragraph (D). why would
the Legislature of the State of Alaska wish to continue to
impose an unconstitutional burden on the many churches in the
State of Alaska who are doing a greau i1ob in the field of
private education because 1t was afraid a possible small
minority might start an educational program that would be
undesirable?

Why would the Legislature want to take away the libe: :ies or
the many because it feared the abuses or a re”

Section 3 has been amended by the Department of Law as a
housekeeping measure to bring i1t into line with the rest of
the proposed legislation in this bill.

The next i1tem under consideration 1iIs Section 14.15.030. Once
again, this iIs a matter where we believe constitutional
liberties are being abrogated. While i1t is a fact that we
would have no problem providing this iInformation on a request
basis 1In cooperation with the State Department cf Education,
we are convinced that i1t should not be required by law 1in
order to maintain the true separation of church and state.

The Hlast amendment pronosed in this bill is found 1iIn
A.S.. 44_.27.020(1).

This amendment is proposed in order to maintain the separation
of cnur and state. Present law says that the Department

of Educ 1on shall administer the State"s program of education
atl zhg ementarv, secondary, and adult levels. What we are



saying In our proposed amendment is simply that the State
Department of Education does not have the right to acministe
the church®"s programs of education, since the State neither
founded nor funded our church educational programs.

Respectfully submitted,

Paul "E. Glover

4/18/S3
PEG :hm



Cheri C. Jacobus

Attorney at Law
idab Crescent Avenue
Anchorage.Alaska sssoa

SB 261 AND HB 357
Summary of the Legislation

SB 261 and HB 357 deal exclusively with private church
schools and schools operated by religious organizations and, as
amended, are modeled after the legislation adopted by North
Carolina in 1979 and by West Virginia in 1982 to remedy church-
state constitutional conflicts. These laws, 1f enacted by the
Legislature, would establish requirements that must be met by
private religious schools iIn order for parents whose children
attend them to satisfy the compulsory education law. They would
also exempt pre-elementary and nursery programs operated by
religious organizations from the supervision of the Departments
of Education and of Health and Social Services. The purpose of
these bills is to remedy existing church-state constitutional
conflicts by protecting the guaranteed religious freedom of
church schools iIn Alaska and, at the same time, to balance the
state"s interest 1iIn assuring that each child receives a good
education.

This legislation only covers schools, pre-elementary
programs or nursery programs operated by a church or other
nonprofit-religious organization exempt from federal taxation and
not receiving state or federal funding. These are
constitutionally protected groups and activities.’

More specifically, church schools (or denominational schools
as defined in the proposed legislation) would be required to
maintain attendance and immunization records. Since current
compulsory education laws make parents liable for their
children®s fTailure to attend school, these bills, as amended,
would require the parents to file statements with the public
school authorities to establish their children®s attendance at a
church sponsored private school. By placing the requirement on
the parent, the bills avoid the constitutional problems created
by the state"s excessive entanglement- in religious activities.
The school would also be required to operate on a regular
schedule, at least nine calendar months per year, and to be
subject to reasonable fTire, health, and safety regulations.

To ensure that children attain certain minimum educational
standards, each-religious school would be required to administer
a nationally standardized test to students in the first, third,
sixth and ninth grades and to make the school results available
for the Department of Education. This would satisfy the state”s
interest in compulsory education and still avoid the
constitutional problem of -excessive state entanglement iIn
religion.

Any church school that satisfied all the requirements of AS
14.45 would be exempt from any additional provision of law



relating to education except those requirements of law relating
to fire, health, and safety.

Constitutional Requirements

The changes set out In S3 261 and H3 357, as amended, are
required to correct existing Alaskan laws which run afoul of the
constitutional mandate requiring the states to avoid excessive
entanglement iIn religious activities. The state’s right to
impose minimum requirements on private religious schools 1is very
limited, because these religious activities are protected by the
First Amendment of the United states Constitution and its
identical counterpart in the Alaska Constitution, Art. 1, sec.

Schools operated by churches or by nonprofit religious
organizations are quite different from other private schools.
They enjoy a constitutionally protected status.

"Church operated schools are generally integral parts of
their sponsoring churches. Their superintendents are
generally pastors or assistant pastors of the sponsoring
churches; their teachers are generally members; and
their doctrinal stances are generally set by the
sponsoring churches."

Federal and state courts recognize that operating a church school
iIs an integral part of the free exercise of religion. For many
churches, 1t is iIn fact the ministry of the church. Because

* E.g.-, Kentucky State Bd. for Elem. & Secondary Education v.
Rudasill, 589 S.w.2d 877 (Ky. 1979), cert, den., 446 U.S. 938
(1980); Wisconsin v. Yoder, 406 U.S. 205 (1972); Lemon v.
Kurtzman, 403 U.S. 602 (1970); Pierce v. Societv of Sisters, 268
U.S. 510 (1925).

"".State Regulation of Private Religious Schools 1iIn North
Carolina -- A Model ApDroach,”™ 16 Wake Forest Law Review 405,
431-32 (1980).

3 See, e.g., NLR3 v. Catholic 3ishoo, 99 S. Ct. 1313 (1979)
(Catholic parochial schools are founded for religious reasons and
religious doctrine 1Is pervasive); Surinach v. Pesquera de
Busquets, 604 F.2d 73 (1st Cir. 1979) (private Catholic schools
are an integral®™ part of the Catholic Church and as such ™"involve
substancial religious activity and purpose™); Hunt v. McNair,
413 U.S. 734, 743 (1973) ('[Rjeligion 1is so pervasive that a
substantial portion of [religious school] functions are subsumed

in the religious mission."); Lemon v. Kurtzman, 403 U.S. 602,
616 (1971) I1"[T]he paroch-ial schools constituted "an integral
part of the religious mission of the Catholic Church®". . . In

short, parochial schools involve substantial religious activity
and purpose.').



church operated schools clearly come within the First Amendment
free-exercise clause, their activities are constitutionally
protected as fundamental rights. 1

In the area of First Amendment individual liberties, any
state legislation that ourdens parents®, childrens®, or a
church®"s free exercise of religious beliefs is unconstitutional
unless, the state can demonstrate "a compelling state IiInterest in
the regulation of a subject within the state’s constitutional
power to regulate.” Sherbert v. Verner, 374 U.S. 398, 403
(1963).

To establish the existance of a compelling state interest,
it is not enough for the state to merely show that a rational
relationship exists between a colorable state iInterest and the
proposed regulation. According to Sherbert, "[o]nlv the gravest
abuses, endangering paramount interests, give occasion for
permissible limitation."

More 1importantly, the state must demonstrate that i1t 1is
using the least burdensome method for addressing the compelling
state interest. The current law violates this mandate, because
the legislative goals can be achieved with less burdensome
methods. SB 261 and HE 357, as amended, use North Carolina and
West Virginia laws as models and are less burdensome while still
accomplishing legislative goals.

Eventhougn SB 261 and HB 357, as amended, would create two
classes of private schools and treat them differently, these
bills would not violate the Egual Protection clause of the
Fourteenth Amendment. According to established legal
principles , the egual protection guarantee of the Fourteenth
Amendment does not take from the state legislatures all power to
classify persons or objects. The state may classify persons for
the purpose of legislation. Classification 1is an inherent right
and power of the legislature.

e The important issue for these proposed bills is whether the
distinction between private schools operated for profit and
private schools operated by churches 1i1s based on a real and
substantial difference between the two classes. Clearly, there
iIs a substantial difference. The decision of the legislature to
recognize 1i1ts limited ability to regulate church schools 1is based
on a constitutional distinction between the two classes. Church
schools are iIn a protected class, enjoying the protection of the
First Amendment. Private schools ire not.

4 Ibid.
3 16A Am Jur 2d, Constitutional Law, 8746, et. sea.

N In addition, it must noted that the motivations for operating

— T I~r— m r— J— l— llmmm |l— |1



In the area of religious freedom and expression, the
Constitution demands neutrality. The government cannot
demonstrate a hostility toward religion or religious activity.
The mere fact that the government specifically exempts religious
groups from complying with certain laws does not violate the
Constitution, For example, federal law clearly creates two
classes when 1t exempts the property and income of religious
organizations from federal taxation. These two classes parallel
the two classes which would be created by SB 261 and HB 357, as
amended. The Supreme Court held this was proper legislation 1iIn
Walz v. Tax Commission, 397 U.S. 664,669 (1970). The Supreme
Court found that neirther the purpose nor the effect of such
exemption was to advance or inhibit religion. It was
"benevolently neutral.”

The distinction between private schools operated for profit
and those operated by churches is real and parallels distinctions
created by the federal tax laws. Therefore, there 1is no
violation of equal protection guarantees.

In summary, the present law violates both the United States
Constitution and the Alaska Constitution. SB 261 and HB 357, as
amended, balance the state"s IiInterest iIn ensuring that each child

receives a good education with the fundamental right to religious
freedom ard should be adopted.

a private school for profit and a school operated by a church are
entirely different.



* Section 1. AS 14.07.02U (¢ ) i1s amended to read:

G¢) in cooperation with the Department of Health an
Social Services, exercise general supervision over public and
private pre-elementary schools and over the educational component
of nurseries as defined iIn AS 47.35.080 (4) excluding ore-
elementarv schools and nurseries operated by a church ol other
nonprof it"religious organization that is exempt from federal
taxation provided the program does not receive state or fTederal
funding; pre-elementary schools iIn this paragraph means schools
for children ages three through five years when the schools*
primary function 1is educational;



*Section 2. AS 14.30.010 (b)(1) 1i1s amended to read:
(1 ) 1s provided an academic education comparable to
that offered by the public schools iIn the area, eilther by

(A attendance at a pr .vate school i1n which the
teachers are certificated according to AS 14.20.020;

(B) tutoring by personnel certificated according
to AS 14.20.020; [OR]

(C) except as provided in (D) of this paragraph,
attendance at a private school in which the average student
proficiency 1i1s not less than the average proficiency found in the
public schools iIn the area as measured by national achievement
tests; the department with assistance from representatives of the
private schools shall promulgate regulations defining the subject
areas to be tested and the minimum average scores to be achieved;
or

(D) attendance iIn an educational program
operated by a church or other nonprofit religious organization
that is exempt from federal taxation provided the program does
not receive state or federal funding and provided that the church
or other nonprofit reliaious orcanization elects to comolv with
the provisions of AS 14.45;



* Section 3. AS 14.45.015 is added to read:

Sec. 14.45.015. POLICY. In conformity with the
fundamental right to freedom of religion guaranteed by the
constitutions of the United States and of Alaska, 1t is the
"public policy of the State iIn the matters of education by
religious organizations that the state shall not control or
interfere with the rights of conscience or with religious
liberty. The State further finds that there 1is no compelling
reason to interfere with this fundamental right.

* Section 4. AS 14.45.020 1is repealed.



* Section 5. AS 14.45.025 1i1s added to read:

AS 14.45.025. STANDARDIZED TESTING REQUIREMENTS. Each
school operated by a church or other nonprofit religious
organization that is exempt from federal taxation and does not
receive state or federal funding and that has elected to comply
with this chapter shall administer, at least once iIn each school
year, a nationally standardized test or other nationally
standardized equivalent measurement selected by the chief
administrative officer of such school, to all students enrolled
or regularly attending grades one, three, six and nine. The
nationally standardized test or other equivalent measurement
selected must measure achievement in the areas of English
grammar, reading,, spelling and mathematics. Each school shall
make and maintain records of the results achieved by its
students. For one year after testing, all records shall be made
available to the parents at the principal®s office, and the
school composite test results shall be made available at all
reasonble times for annual inspection by a duly authorized
representative of the State of Alaska.



s Section 6. AS 14.45.030. 1is amended to read:

Sec. 14.45.030. ATTENDANCE AND ANNUAL REPORTS REQUIRED.
(a) Teachers and others 1iIn charge of private [OR

DENOMINATIONAL] schools not operated bv a church or other
nonprofit religious organization that is exempt from®™ federal
taxation ana does not receive state or federal funding and that
has elected to comply with AS 14.45 shall make regular monthly
attendance reports and annual reports to the commissioner in the
same manner as teachers and superintendents iIn the public

schools.

(b) The enrollment and attendance cf a child in a
school operated bv a church or ocher nonprofit religious
organization that is exempt from federal taxation and does not
receive state or feaeral funding shall be filed with the Ilocal
public school superintendent bv the parent, guarcian or other
person in charge or control of"the child on a form provided bv
the superintenaent wnicn snail be countersigned bv the
administrator of the church school and returned to the public
school superintendent bv the parent. Should said child cease
attendance at a church school, the parent, guardian, or other
person in charge or control of the child snail by prior consent
at the time~of enrollment direct the church school to notify the
local public school superintenoent that said child no longer is
in attendance at a church school.

(c) Each school operated bv a church or other
nonprofit religious organization exempt from federal taxation and
which does not receive state or federal funding shall make and
maintain monthly attennence records for each student enrolled and
regularly attending classes. Such school shall operate on a
regular schedule, excluding reasonable holidays and vacations,
curina at least nine calendar months of the vear.



74 Section 7. AS 14.45.035 1i1s added to read:

AS 14.45.035. REQUIREMENTS EXCLUSIVE.

No school
operated by any church or other nonprofit religious organization
oxeir.pt from federal

taxation which does not receive state or
cederal funding and which has complied with this chapter shall
subject to any other provision of law relating to education
except requirements of

be
law respecting Tfire, safety, sanitation”
and 1mmunization.



* Section 8 . AS 44.27.020(1) 1is amended to read:

) administer the state®s program
at the elementary, secondary, and adult levels, including, but
not limited to, programs of vocational education and training,
vocational rehabilitation, library services, correspondance
courses, adult basic education, and fire-service training, but
not including degree programs of postsecondary education or an
educational program operated by a church or other nonprofit
religious organization that is exempt from federal taxation if
the oroaram does not receive state or feaeral funding and iIf that
school has elected to comolv with the requirements of AS 14.457?

of
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CH.APTER 60.
PRE-ELEMENTARY (EARLY
CHILDHOOD) SCHOOL

Section
10. Requirements
20.  Exemption
30. Application for a certificate of
approval
40. Denial of approval; hearing
50. Duration of approval
60. Display of certificate
70. Certificate of approval
80. Insurance
90. Records
100.  Physical examination for children
110.  (Repealed)
115. Staff
120.  Recognition of special needs
130. Disaster plan
140. Facility inspections
150. Changes in major written policies,
plans, programs
160. Nondiscrimination
170. Programmatic requirements of the
pre-elementary schools
175. Transportation
I1SO. Definitions

4 AAC 60.010. REQUIREMENTS, (a) Every
person, institution or agency operating a school
for children ages three through five years, when
the school’s primary function is educational,
shall apply to the department for a certificate of
approval.

(b) Tne educational component of all
pre-elementary programs is under the general
supervision of the department in cooperation
with the Department of Health and Social
Sendees. Those programs not approved by the
Department of Education are supen’ised by the
Department of Health and Social Sendees.

(c) Before admitting a child whose school
expenses could be the responsibility of
departments of state government, authorization
of eligibility should be requested from the
appropriate department bv the school. (Eff.
4/20/73. Reg. 45; am 5/20/77, Reg. 62)
Authoritv: AS 14.07.020(8)
AS 14.07.060
AS 14.35.080(4)
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4 AAC 60.020. EXEMPTIONS. The following
are exempt from 4 AAC 60.010:

(1) schools maintained by the United States
or funded entirely with federal funds;

(2) courses of instruction on religious
subjects given under the auspices of a religious
organization, such as church schools, vacation
Bible schools, or similar denominational
programs;

(3) schools that enroll six children or less.
(Eff. 4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.030. APPLICATION FOR A
CERTIFICATE OF APPROVAL, (a)
Application for a certificate of approval must be
submitted oo a form prescribed by the
department.

(b) No pre-elementary" school
that

may represent
its program has a sponsorship, approval,

characteristics, affiliation, or accreditation
which it does not have, nor may any school
cause a likelihood of confusion or

misunderstanding as to any of these matters.

(c) Before issuing a certificate of approval, the
department shall conduct an investigation of the
applicant, including the proposed plan for the
education and supervision of children and the
mode of operation of the pre-elementary school.
If the results of the investigation reveal that the
primary purpose of the school is educational and
that applicable regulations adopted by the
department are satisfied, a regular certificate of
approval shall be issued.

(d) The department may grant a conditional
certificate of approval for programs with minor
deficiencies correctable within a time specified
on the permit, but not exceedine six months.
(Eff. 4/20/73, Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.040. DENIAL OF APPROVAL:
HEARING, (a) A school or program denied a
certificate of approval by the department is
entitled to a hearing before the state Board of
Education at a regular meeting of the board if a

EDUCATION

4-37

4 AAC 60.020
4 .AAC 60.050

written appeal is received by the commissioner
within 15 days of the date of denial »of
certification.

(b) The decision of the board on the appeal is
final. (Eff. 4/20/73, Rec. 45; am 5/20/77, Rea.
62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC' 60.050. DURATION OF APPROVAL,
(a) A certificate of approval remains in effect for
a period of no more than five years from date of
issuance.

(b) A certificate may be revoked or suspended
foi failure to comply with the requirements of
this chapter or other statutes and regulations
governing the health, safety and welfare of
students and employees.

(c) If the department has reasonable cause to
believe that the holder of a certificate has failed
to comply with this chapter or other applicable
statutes and regulations, it may notify the
holder of the basis for its belief and schedule a
hearing on the matter to determine whether the
certificate should be revoked or suspended. The
commissioner shall appoint a hearing officer to
preside over the hearing and to control its
proceedings. The hearing shall be public, and all
interested persons who have information
relevant to the inquiry' shall be permitted to be
heard or to submit written statements and
arguments, or both. A record shall be kept of
the hearing.

(d) Following(the hearing, the hearing officer
shall prepare his findings and conclusions and
recommend appropriate action to the
commissioner. The comnrssioner’shall review
the hearing officer’s recommendations and
decide what, if any, action should be taken.

(e) A certificate holder whose certificate has
been revoked or suspended by the commissioner
may request, in writing and within 15 days of

receiving notification of the commissioner’s
decision, that the board review that decision. A
review will be made by the board or a

committee of the board in the same manner
as that provided in 4 AAC 60.040. The
decision of the board is final. (Eff. 4/20/73,
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Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.060. DISPLAY OF CERTIFICATE.
Tne certificate of approval must be displayed in
2 prominent place in the nre-elementarv school.
(Eff. 4/20/73, Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.070. CERTIFICATE OF
APPROVAL Tne certificate of approval must
include

(1) name of pre-elementary school;

(2) address of pre-elementary school;

(3) maximum allowable number of children;
(4) effective dates of certificate;

(5) 2ges of children to be enrolled;

(6) minimum number of staff members
required to be in attendance while children are

present. (Eff. 4/20/73, Res. 45; am 5/20/77,
Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060
4 AAC 60.0S0. INSURANCE, (a) Each
nonpublic, pre-elementary school must have

bodily injury liability insurance in an amount
not less than S100,000 per child, S300.000 per
accident, with a company authorized to do
business in the State of .Alaska. Policies must
contain the following endorsement:

“In the event of cancellation of this policy,
the company agrees to give 30 days’ advance
notice to the Department of Education, Pouch
F, Juneau, .Alaska 9981 1.”

(b) If the insurance required under (a) of this
section is allowed to lapse more than once in a
12-month period, the second policy lapse is
grounds for termination of approval. (Eff.
®/20/73. Reg. 45; am 5/20/77. Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060
AAC The

60.090. RECORDS.

EDUCATION
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4 AAC 60.050
4 AAC 60.115

pre-elementary  school shall maintain an
individual record for each pupil enrolled which
must contain not less than the following:

(1) child’s full name, birth date, and current
address;

(2) rame and address of parents or legal
guardians;

(3) telephone numbers and instructions how
the parents may be reached during school hours;

(4) names and addresses of
authorized to take the child from school;

persons

(5) a record the immunization

status of the child;

indicating

(6) a Cumulative Health Record Form. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.100. PHYSICAL EXAMINATION
FOR CHILDREN, (a) Not more than three
months before first entering school, each child
must have a tuberculosis skin test which meets
the requirements of 7 AAC 27.213.

(b) Before first entering school, each child
must have received the immunizations required
bv 4 AAC 06.055. (Eff. 4/20/73, Rea. 45; am
5/20/77, Rea. 62; am 8/17/78, Rea. 67; am
9/24/82, Reg. S3)
Authority: AS 14.07.020(7) and (8)
AS 14.07.060
AS 14.30.070

4 AAC 60.110. PHYSICAL EXAMINATIONS
FOR EMPLOYEES AND VOLUNTEERS. Re-
pealed 5/20/77.

4 AAC 60.115. STAFF, (a) All staff members
must have a physical examination annually and
not more than three months before initial
employment in the pre-elementary school. This
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physical examination must include proof of
negative Tine test. It is the responsibility of the
operator to maintain a personnel file for each
employee in which the results of the current
physical examination are kept. This file is
subject to inspection by the department.

(b) All volunteers who work in the classroom
or who provide direct services to children must
present to the operator proof of a negative Tine
test taken not more than three months before
initial service. This test must be repeated
annually.

(c) Schools subject to the provisions of this
chapter shall comply with all applicable statutes
and regulations  concerning labor and
emDlovment practices. (Eff. 5/20/77, Rea. 62)

Authority: AS 14.07.020(7) and (8)

AS 14.07.060
4 AAC 60.1"". RECOGNITION OF SPECIAL
NEEDS. At the age of three years, an

exceptional child may receive special assistance
as a part of the local school district’s annual plan
of services for special education. .Any
pre-elementary school which provides sendees
for an exceptional child and receives state funds
for providing those services must adhere to state
euidelines for special education procrams. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)

AS 14.07.060
AS 14.30.180
4 _AAC 60.130. DISASTER PLAN. Each
pre-elementary school shall develop a disaster
plan which must include provisions for

accountability for each chiid in the school until
he is released to an appropriate authority. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(7) and (S)
AS 14.07.060

4 AAC 60.140. FACILITY INSPECTIONS, (a)
Each pre-elementary school shall request an
inspection by public safety and health agencies
and shall conform to standards established by
those agencies.

(b) Copies of documents
satisfactory compliance with health and safety
standards must be filed with the department
before the issuance of a certificate of approval.

—wr
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4 AAC 60.115
4 AAC 60.170

(Eff. 4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(7) and (8)

AS 14.07.060
4 AAC 60.150. CHANGES IN MAJOR
WRITTEN POLICIES, PLANS, PROGRAMS.
Major changes in written policies, plans,

programs and other information included in the
initial application must be transmitted to the
department within 30 days  following
implementation of the change. (Eff. 4/20/73,
Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.160. NONDISCRIMINATION. No
pre-elementary school will be approved unless it
adopts a policy of nondiscrimination in respect
to race, sex, creed, color or religion with the
following exceptions:

(1) a pre-elementary school established for an
identified group (e.g., physical-mental
handicaps) may serve that group only but
otherwise may not discriminate;

(2) a religious grour may elect to serve
children that adhere to its religious beliefs but
otherwise may not discriminate. (Eff. 4/20/73,
Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.170. PROGRAMMATIC
REQUIREMENTS OF THE
PRE-ELEMENTARY SCHOOLS, (@) The
pre-elemeniary school shall provide the
following information, in writing, to the
department: the philosophy of education; the
goals and objectives of the school; the program
model and teaching techniques used in achieving
the stated goals 2nd objectives; daily educational
activities schedule including provisions for
individual activities, small group activities and
large group activities; the number and ages of
the children to be served along with the number
of staff members working with the children;
provisions for parental involvement; a copy of
all public advertisements regarding the school; a
copy of the personnel and administrative rules
of the school; and a copy of all administrative
forms used by the school.

(b) A must  have

pre-elementary school
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sufficient staff to .provide for each child’s
physical care and to offer individual attention to
children as it may be needed as well as time to
interact with children for the benefit of their
conceptual and language growth. The number of
staff and their utilization should reflect
programmatic requirements, differences in the
needs of the children served and should permit
flexible groupings.

(c) There must be at least two staff members,
one of whom may be a teacher-aide, present in
each building. They must be stationed in
sufficient proximity to be of aid in emergency
situations.

(d) The operator shall provide a written
training plan for each staff member who serves
in the capacity of teacher, teacher-aide or
assistant teacher. This plan must include
provisions for preservice and inseivice training
and must indicate frequency as well as content.
All such training is subject to the approval of the
department.

(e) Tne department shall investigate to
determine whether the programmatic objectives
of the school are beincmet. (Eff. 4/20/73, Reg.
45; am 5/20/77, Reg. 62)

Authority; AS 14.07.020(8)
AS 14.07.060

4 AAC 60.175. TRANSPORTATION. An adult
must be designated to accompany the driver and
provide for pupil safety when more than six
pupils are transported in a vehicle. (Eff.
5/20/77. Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.180. DEFINITIONS. Unless the
context indicates otherwise, in this chapter

(1) “department" means the Department of
Education;

(2) “board”
Education;

means the state Board of

f?) “commissioner" means the Commissioner
of Education;

(4) “pre-elementary school” means a school

for :;::en ages three through five years whose
rnrnarv function is educational:

EDUCATION

4 AAC 60.170
4 AAC 60.180

(5) *“certificate of approval*’ means a regular
certificate issued to an operator of a
pre-elementZry school who has met the
minimum requirements of this chapter;

(6) “operator” means the person
responsible for the pre-elementary school;

legally

(7) repealed (Eff. 5/20/77, Reg. 62);

(8) “staff member” means anyone who
provides direct services to children in the
classroom and may be any of the following:

(A) a person 19 years or over who is
salaried;

(B) classroom volunteers who are at least
19 years of age;

(C) student aides who are enrolled in a
training program who are at least 16 years of
age;

(9) repealed (Eff. 5/20/77, Rec. 62). (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authorin: AS 14.07.020(S)
AS 14.07.060
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Court Challenges

The United .States Supreme Court has indicated that regulation
of nonpublic education can go too far. In a landmark case,
Yoder v. Wisconsin, the high court narrowly ruled that
Wisconsin®s compulsory attendance Hlaw could not be enforced-
against the Amish (a religious community). The Court held
that the state cannot compel attendance of children in the
face of strong religious objections, so_ lona as the children
are adequately educated 1iIn an alternative' setting. Lower
courts have extended Yoder only when traditional religious
beliefs are involved. Decisions outside cf this narrow realm
have been mixed, with most cases turning on state
constitutional or statutory grounds.

litigation over the status of private education ha#-
culminated i1n court rulings iIn a number of states, among them>
“lorida>-*-Hawaii1";"""lowa, Kentucky, Michigan, Nebraska, North
Dakota, Ohio, Washington-, and West Virginia. General ly™
states, undergoing-, litigation require school attendance and]
cert-ification 'of;" privatarisehool teachers.. ¢In a few states
zr.e central issue 1i1s"acproval-o.£-curriculum or facilities, or
coning rules. Additional cases. have been or will soon be
-"led In_many states,, including lowa, Maine, Michigan, New-t
Hampshire-, North Dalatta, and Virginia, Given -tre growth of’
Z:ndamentali st Chr istian schools, other nontraditional
private schools and home instruction, states that require

the school™*

The [litigation receiving the most attention from the media
appears to be State v. Faith Sacrist Church, dealing with the
refusal of Reverend Everett Sileva.n to obtain approval from
Nebraska for any aspect of his church-run school.*"The school
uses a series of booklets called the Packet of Accelerated
Christian Education (PACE), including instructional
information and self administered tests. The scnool does not
use state-certified teachers, a requirement under Nebraska®s
compullsory school attendance law. The Nebraska.high court®
found the mater 1als.. adp cua te upheld-, .tine- sra-trer -a
requirement.; fpr- certified teachers. On" appeal. tow,.tte United

Somewhat similar opinions (r.ct going to the U.S. Suereme
Court) have been handed down by state courts in Florida,
North Dakota, and Wisconsin. In seme cf these cases, parents
refused to provide any evidence about the child®"s schooiinc.



In other cases,- state courts have ruled iIn favor of parents.
In Ohio, iIn State v. Whisner, the state supreme court struck
down a system of state regulation that, by i1ts literal terms,
left no time for® religious IiInstruction In a private school.
A Michigan court was reluctant to find a mother teaching a
child at home guilty under the state®s compulsory attendance
law, as she met the requirements for teacher certification
but refused to obtain a certificate for religious
reasons. (Michigan allows home instruction only by certified
teachers.) In a Kentucky case, the state court applied a
state constitutional provision,. (found only in a handful of
state. ..constitutions) - that"Cpfohibits— re"quiringTra™._-d-ld: —g
all en a-scbool”.whieh” parentr find”o b.j_ec.tXo.nab-1-e:-fofl
conscientious''reasonsj

Policy Alternatives

Where  statutory requirements are  flexible, imaginative
administrative solutions to the 1issue become possible. In
New Hampshire, for. example, state official®s reached a
somewhat fragile agreement with fundamentalists that required
information to be submitted on church stationery rather than
on official state forms. This fulfills the state"s need for
certain information, but recognizes the fundamentalists”
tenet that they should not submit to state regulatory
systems. In lowa, the state accepts reports from parents
instead of the Tfundamentalist school. The fundamentalists
involved felt individual reporting was no different than
filing an 1i1ncome tax form, while a church report was
tantamount to church submission to state regulation.

A state:"consider v.Qhangje™inv 1ts.tpolicy can .look to. sister?
states*; ; "fof"niodelsin....-the--. _paste-five years several- states
have' deregulated private tducation A |

0 Tennessee, for example, prohibits the state board and
local boards from vregulating Tfaculties, “extbooks, or
curricula in church affiliated* schools.

o0 Washington prevents state agencies from expandino on
statutory provisions, but these provisions set minimum



standards as to length of school year, length of -cay,
subjects to be taught, and teacher qualifications.
Teacher certification 1Is required, except for courses iIn
religion and other subjects not taught iIn the public
schools. State Qlaw in Washington allows persons of
"unusual competence”™ to teach, 1iIf they are supervised by
certified teachers.

The Vermont Ilegislature, fTollowing®™ efforts by its state
board to require teachers certification, made 1t clear it
could not do so, and also strengthened 1its child abuse
laws In order to narrowly focus on actual problems, rather
than to sweepingly subject all private educators to
regulation.

In mia-1982 the Arizona legislature determined to permit
home 1i1nstruction, so Qlong as the child shows academic
progress, as indicated by test scores or an impartial
professional evaluation.

Louisiana exempted schools which receive no local, state
or fTederal funds from most.reporting requirements.

Arizona, Oregon, and North Carolina require testing of the
rhilcran, to help provide assurance that they are ceing
rC UC EtSQ -«

Teacher certification is the mechanism used iIn Washington,
although 1t reduces fTlexibility for private education

alternatives and precludes iInstruction by a parent in most
cases.

Policy Questions

Policy makers contemplating a change 1iIn state compulsory
education laws need to ask the following questions before
deciding on a course of action.

(0]

Should compulsory attendance laws carry criminal sanctions
against parents honestly acting in the best interests of
their children?

Are the children educated iIn unapproved settings accuirinc
what they need for good citizenship and self-sufficiency?

What are the Icnc-range implications of large segments of
the population insulating themselves from the mainstream
of society — iIn this case, by avoiding state-approved
education for their children?



o Are private schools havens for those wishing to avoid
integration?

o Do existing consumer protection laws assure that parents
are evaluating small nontraditional schools on the basis
of adequate and correct information?

o What are the political i1mplications of the growing exodus-
from public schools, when local school districts depend on
state aid based on enrollment or attendance?

Policy Implications

Organizations and individuals urging more flexible compulsory
education laws argue that this 1i1s required to preserve the
free exercise of religion. These groups argue that parents
know what 1is best for the child. They 1include those
participating in  nontraditional options, fundamentalist
Christians, more traditional private schools and, to some
extent, organizations and individuals concerned with civil
liberties. The national ACLU, for example, 1iIn 1its Policy
#71A, states: "We believe that, in. the interest of parental
right to choose an alternative to public education, [home
instruction with safeguards, such as approval of curriculum
or testing of the child] . . . should* be extended to all
jurisdictions because the state"s 1iInterest 1In assuring
minimum levels of education does not extend to control of the
means by which that interest 1is realized.”

Organizations and individuals urging retention or adoption of
stricter requiremencs for private education generally argue
that these regulations are needed to assure the best
interests of the child, and to prevent balkanization of
society. These groups 1include teachers®™ organizations and
public school administrators.
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X. Introductory statement

Exemptions constitute a serious threat to the continued positive develop-
ment of the child care licensing movement. Insidiously the pay off of

-* exemptions is two-fold.. One, a significant.number of children in out-of-home

care are deprived of a proper minimal safeguarding. Two, due to"the resultant
unequal treatment and ensuing community divisiveness It tends to weaken and
undermine the safeguarding program for those not exempt. Lincoln remarked a
house divided against.itself cannot stand.

Although there are others; historically there have been three major
categories of legislative exemption: 1) There is exemption from regulation
by the child care licensing agency because the out-of-home care 1is under
public auspice. 2) The out-of-home care service is philanthropic (non-profit)
in nature (church organizations as well as benevolent and fraternal organiza-
tions are included but the intent of the exemption seems to focus on 'non-
profit" rather than religious.) 3) The out-of-home care (service is church
related. . .- eme e . =

The times are changing. Up to a fairly recent date, the large majority

of out-of-home children in public care agencies were.not covered by child
care licensing laws. Today, while probably most public out-of-home care
facilities are not formally licensed, an ever-increasing number of state
child care licensing statutes contain a provision to theeffect that state
and/or local public care facilities must meet the same standards® as are
required of similar private agencies. The child care licensing authority 1is
given the right of entry- to inspect and to report on thenature of compliancel
with prevailing licensing standards (requirements). The report may be made
to the director of the facility and/or to the governor, fiscal allotment..
officer, the legislators, and sometimes to designated public offices,, such as
juvenile court judges. Granting the trend toward legal regulation, if not
formal licensure, of public child care operations, "the exemption problem in
this particular area would seem to be one of marked attenuation, not growing
concern. - _ e

Statutory, exemption of philanthropic organizations was provided for in
some of the early (prior to 1920) child care licensing laws. However, later
enacted licensing laws (and some early laws when later revised) have tended
not to contain this category of exemption. The number of state child care
licensing laws granting exemptions to facilities under philanthropic auspices
(apart from rel igious organizations) is very limited and in most of these

states the possibly exempt facilities may seek licensure which they do with
much frequency for prestigious reasons and/or because public agencies
purchasing their service generally require licensure. Observation would lead
to the conclusion that non church philanthropic facilities are not in the
vanguard of the agencies seeking exemption.

Recently, within the last ten to fifteen year period, it has been the
church related child care organization, especially day care centers, that
have seemingly been the most active in resisting licensure or license
renewal. In anumber of instances these centers have been licensed pre-
viously. They now claim exemption from the licensing statute by reason of

the First Amendment of the United States Constitution. From the viewpoint of
public policy planning it is important to note these two things in respect to
the exemption of church related child care organizations.

One) The advocacy for exemption would seem to come with much frequency

from a narrow band of what might be termed Protestant Fundamentalist Churches.
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2? m?rshal and health officer a satisfactory alternative to formal child care
icensure?
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IlI. Some compel 1ing reasons for-the regulation of child care centers, with
special reference to day care centers

Prefatorily this should be said: The principle of the right of the state
to safeguard out-of-home care of children goes back into the 19th Century., It
is noted that Massachusetts, in 1863, concerned with the care of children in
.institutions passed its"famous State Board of Charities Law. This law,
although not a formal-"1licensing®“program provided for right of entry and public
inspection and report on operations and care given in certain child care
facilities. In 1885 Pennsylvania enacted what amounts to a formal child care
licensing law. Since®1885, 1in every state, territory, or district (District
of Columbia) the legislative body has enacted and implemented some form of a
care facility licensing law. In the overwhelming number of instances of
these laws, there has been no exemption of religious, philanthropic, or non
profit organizations. It might be noted that in many instances, the legisla-
ture was apparently quite conscious of the religious exemption issue by
virtue of the fact that short-term and/or incidental .child care, such as care
of children during the church services, vacation Bible school, or camp, or
care in respect to healing by praypr were specifically exempt. The long
history of child care facility licensure with no serious constitutional
invalidation, plus the universalization of enactment would seem to constitute,
per se, an acculturated validation of a community held belief, that there is_
a ne¥3" for state programs to safeguard out-of-home care of children generally.

When child day care centers are examined in particular these fivee"->
aspects of center care intensify the conclusion that there are compelling
reasons for safeg$Frding. The five aspects are: - i V..%ﬂA7£A.A/.

1- age of the children. v

, 2. range of ages and physical size of the children

3.51ze of the groups

4. staff instability and shifting group composition~

5. absence of agency placement services.

Comment will be made on each of these five aspects.

1. The age of the children. The majority of children in child care *
centers are of pre-school age, under six years of age, with a probable modal
age of three to four. The state®"s concern with the safeguarding of very
young children 1is of long-standing. In fact, the first child care licensing
statute (Pennsylvania®s) enacted focused on "infants.”™ Of coursethe long
history of state regulation of facilities caring for young childrenis not
hard to understand: At this age the child is generally not able to discern
properly his needs, rights, and self-interests. Even if he is able to make
the proper perception, he/she would be generally incapable of "vocalizing”
them. (The Latin base of the word infant translates freely into: a person
without voice). Consideration of this age must be coupled with what might
be termed the "limited social visibility” of children-in center care. <By

limited social visibility is meant that the children are generally not in the

"public eye.” Thus in a sense the children may easily, become a "captive
group™ of the operator. Licensing, with its right of entry, inquiry and

inspection must be seen as a compensatory operation against this possibility.
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2. The range of ages and physical size of thg“children- Pre-school
children from an adult point of view may be generally classified as" "small."
In reality, 9n a pre-school group, say, ranging from two to six years, there
may be marked differences in the size of the children. A five year old may
be literally almost.twice the physical size of a “two .year old. Likewise
psychological observations “have established.that.there may be marked differ-
ences in the aggressiveness in a pre-school;group. When there is a com-
bining of marked aggression and largeness of size ina number of children
then the .other, smaller and 7ess aggressive children are at greater, risk.
That is, they are at greater risk unless there” is sufficient supervising
adult personnel skilled in dealing positively with such situations.

The need for a proper adult staff-child ratio requirement is further
increased due to what is sometimes referred to as the young child"s asocial
behavior. The common law doctrineof the changing age of social responsi-
bility of children attests to the-universatil ity of societies™ awareness of
this possibility in young children. While the doctrine may relieve the
young child of "criminal culpability” it in no way relieves adult._child
caretakers knowing about the possibility of this type of behavior and of
responsibility.for safeguarding the group, in advance, against the possi-
bility of it being expressed.

m8. The size of the group especially in relation to number of children
to the number of teachers and/or care-givers. Tnere. would, seem to be wide-
spread agreement among parents, teachers and experts in child development
that the years two through five in the life of a child are highly impres- ~
sionable. In fact, some observers hold that this two through five period is
of the most critical 1importance in the development of the human personality.
Lack of sufficient staff to properly individualize each child"s needs and-:

lack of qualified staff to properly meet the needs may likely contribute to"™"
faulty development and failure to realize a child"s innate potential .~.To *
try to correct faul ty.development later may be costly and time consuming, v. ~
In fact, with much frequency, the results of faulty development, which®-rcT
might have been.avoided at an early age, become irreversible at a later age.

4. 3Staff instability and constant change in the composition of the
group. Although it may not be true in all child care centers, there is a
widespread impression among persons who are able to get the "larger picture”
that there is a high level of staff turnover in child care centers. Staff
instability does not contribute to the development uf a sense of security
in children in care. Yet there is a general holding that"a sense of
security is of marked importance in positive personality formation. While
state licensing may not completely compensate for such a state of. affairs
it may help to attenuate some of the negative aspects..Licensing standards
can be conducive to facilities having a minimal in-service program especially
for new workers. Licensing staff, as they make their supervisory visits, ~
can share their knowledge of sound personnel"practice (derived inpart from
their contacts elsewhere) with the facil ity at hand.

Likewise, observation indicates that there is a tendency for the
composition of children making up the group to change with considerable
rapidity. Like staff turnover, changing group Tomposition®does™"not contrib-
ute to the develcpfent*of.a sense of security. It is generally accepted
that stable personalities develop out of stab! e .social relationships.

5. The absence of non-agency connection in placing. " In twenty four
hour child care, the placement is, often, made through services of a child
placing agency, staffed with professional "case work"™ personnel. The



1 function of thecase wcrk personnel is to indiyidualize the needs of the

2 child and to select out.from the child placement agency repertoire of facili-
3 * ties the most appropriate one for this specific child. After placement, the
4  _caseworker continues in a counselling role to all the parties of the place-

5 ment: 1) child, 2) parents, 3) care provider, and.4) if necessary, corimunity
6 interested parties, such.as school,.clinic or court. < Now this is generally -«
7 not the"situation iIn respect to child care centers.. Tne overwhelming number,
8 perhaps over ninety percent of children receiving care have been placed there
9 "independently” - meaning without benefit of a community child serving
10 agency. In effect, the parents do it "alone""without benefit of (or with
11  very limited) organized knowledge as to what to look for-in respect to out-
12 of-horae safeguards pertaining to environmental safety, physical and psycho--
13 logical development, and general well being including basic rights and * .
14 entitlement of children. Moreover, this should be noted also that the over-
15 whelming majority of parents utilizing center care are working parents withe
15" limited time and energy to make such safeguarding .investigation. Thus, 1in a
17 certain sense,.it may be said that licensing constitutes a preliminary case-
18 finding service for parents seeking a facility where minimal safeguarding

19  will be present.
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xil. De facto- day care: with special reference to licensure exemption of
“ religious organizations.

A new type of.upbringing of young children emerged in this country since -
World War Il1- the 1940 %. As accul turated, this new type of child upbringing
has been labeled "day""care.” In keeping with the history of safeguarding the
child who is cared for;away from parents®and/or.relatives through child care
licensing, child day care regulation is now included in every one of the
fifty state child care licensure programs.-

Of late, however ,*there would seem to be an effort.upon the part of
certain religious organizations to escape the requirement-of child care
licensure. ThFre~s”eoWttsasfcencg”y a1 TEsgxygfa”ou s-K>r-gaiVrratg-QTis*Hhat

that -it jc ni NN«
muffstry. (This insistence is maintained that the operation is wholly and
completely instructional although the child may be in the facil ity .from seven
thirty in the morning until after five, in the evening® This strikes one as a
very extensive instructional program for preschoolers.) These-js-attri*nsrs-

tenc <= *that=thi ta3i3on\oj”~xhe~rtree”eyercTSe-p-Tlrel igion
avid“shoul "d*ndt”e™ TIBjec t**"*tollceTisure by'"reason "oifzne~" Kifst*jnendrnentio”ia
the Tahi "teg*bta"es-nxjnstn ™ tutionr -

tow, this matter of exemption of church affiliated child care facilities
has been before several .state appelate and/or supreme courts on a number of
occasions in recent years, and it would seem that none of the review courts
have held that child care licensing statutes per se violate the First.Amend-
ment of the Constitution. Yet, the negation b; the courts of the contention
that the First Amendment does provide a basis o exemption for® churctijS”vj
affiliatedfacil ities has not:had the effect of .attenuating new attacksVn~
the constitutionality of child care licensure of church affiliated facilities
by reason of "The First."” * - <

In light of these continual attempts, to secure exemptions from the child
care licensing law judicially, it was assumed that there would be value in an
enumeration of basic features of day care as a social institution of child
upbringing which has emerged in this last half of Twentieth Century America.
Thus, when these features are present in an operation, it prompts a conclu-
sion of de”axto”ayiscarogayggarul s d pera-

. *torsM-x==-hex5”vice. - " "

Operational analyses of the typical day care center, regardless of
geographical location or organizational .(public.or®private) auspices, reveal
that the overwhelming majority of the children cared for are of preschool age
(under six years) whose mothers work away from the home, 1i.e. the mothers
are gainfully employed or are in training for employment. Thus, day care may
be defined as a ?UppTementaryrarenl3ng*serv.ice which has historically
emerged as a result of women (mothers) working away from home. Moreover
present statistical trends indicate this use of day care will not abate in
the inmediate foreseeable future. Rather it is speculated that by 1990 an
overwhelming™majority of preschool children will during their first five
years of life experience a substantial amount of day care in their upbringing.
In otner words, regardless of how one may feel as to the desirabiljt ™ of this
type of chili r *ing, it will be the statistical norm._" Public pol cy
relative to the protection of children should be based upon the social
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"reality of the situation, not a given group®"s dream of what it should be."
77, iMmMisthrjcarAVfaadtirshpldoygdATrerttMoTMar™JTe s A aT>drt*hT~need
fnr*~"opi*en®r\*arent”710”erviceTcitfhgsE®1”ef”ad:u rps*TIEncLto-rC-harac-
iefH"e~centerMiaynrareT*afl“of~fncW”a v>esaTeguifniing~Tmport for very
syodaagsciiiidrenr™
The care 1is not in the child®s own home or in a relative®s home.
A27* The .type of care would be described asgroupcare withthe possi-
bility of great variation in the size of groups and the ages of
the children composingla given group.
m &T The number of children in centers vary greatly, generally always
over ten and may extend upwards to over a hundred children.
The duration of the cafe is for a substantial period of time,
probably averages over eight hours per day and is for each working
day of the week and for each week of the working year.

.fS i Tne staff personnel providing the care arenotrelated tothe
children and (at least at the start of care for a given child) do
not know thechild generally and especially.in terms of the child"s

vphysical, mental, and social needs.

In addition to these basic operational Teatures of day care,” it should
be further noted that the concept of day care has been accul turatively
clarified and crystalized to the point that in public policy formulation it
can be designated (1) as a tax deduction item, (2) as.a possible appropria-

tion item in public funding, and (3) as an activity with a public interest
subject to public regulation.

e " o . 2 - * VW . -

The primary purpose of day care centers® licensing standards (require-
ments) is to reduce tangible and objective risks in the group care of.many
young children of working mothers. For purposes of simple administration
analysis the care risks in a day ™are center can be summarized into eleven

propositional statements: . 3
There .are risks relating.to fire, improper sanitation and faulty
building construction. = e - - , .
2. There are risks deriving from the location of the facility includ—

ing environmental hazards such as traffic and pollution.

3. There are risks associated with plant operations including
lighting, "heating, and ventilation.
4. There are risks arising from insufficient staff, including the "

physical protection of younger and smaller children from older ones
and coping with emergency-crisis situations. . *

5, There are risks relating to character defect of staff and to the
lack of qualifications of staff to carry out role assignments
properly and/or responsibly.

§. There are risks in relation to improper nutritious care of the
child while at the center.

¢ [. There are risks relating to the health of staff, children under

care, and whether a given child"s condition is suitable for the
program a; it operates.

8. There are risks accruing from the lack of proper planning especially

in relation to active and passive play and the imbalance of activity
and rest.

9. There are risks of child abuse including excessively severe
disciplinary practices.



