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See. 455-3 PROFESSIONS AND OCCUPATIONS

lawfully licensed to practice naturopathy in the State or to persons holding
diplomas or attending legally chartered naturopathic schools, universities, or
colleges on such dale. [L 1925, ¢ 77. pt ol8I;RL 1935, §1302: am L 1935, ¢ 221.
82; RL 1945, 82653; am L 1949. c 214. 81; RL 1955. §66-3)

IluHiiii liar Journal

For discussion of residence qualification, see The New Resident: Hawaii's Second-Class Citizen.
Steven K. Christensen. 5 HBJ 77.

8455-4 State board of examiners in naturopathy. The governor shall ap-
point in the manner prescribed by section 26-34 the stale board of examiners in
naturopathy, consisting of three members. Each member shall serve until his
successor is appointed and qualified. All members of the board shall, before
appointment, have been licensed to practice naturopathy in the State under the
laws thereof in force at the date of the issuance of the license. [L 1937, ¢ 221, 83;
RL 1945, §2654; RL 1955, §66-4; am L Sp 1959 2d, ¢ 1, §5]

Cross References

Boards, generally, see §26-34 and notes thereto.
Departmental administration, sec §826-9 and 26-35.

8455-5 Organization of the board. The board of examiners in naturopa-
thy may cicct a president, a vice-president, and a secretary who shall each serve
ope year or until a successor is elected. The board may make such rules as it deems
expedient to carry this chapter into effect. Two members of the board constitute
a quorum for the transaction of business, fhc board shall serve without pay.
provided, that the expenses of conducting examinations shall be paid out of the
office expenses of the department of regulatoiy agencies upon vouchers signed by
a majority of the board. [L 1937, ¢ 221, 84; RL 1945, 82655; RL 1955, 866-5;
an. L Sp 1959 2d, ¢ 1, §15; am L 1963, ¢ 114, §3]

Cross References

Rulemaking, sec chapter 91.

8455-6 Powers and authority uf the board. The state board of examiners
in naturopathy may:
(1) Adopt and use a seal to be affixed to all olftcial acts of the board;
(2) Make rules and regulations to determine the means, terms, transla-
tions, and definitions relating to the practice of naturopathy in the

State;

(3) Revoke or suspend any license issued to any person to practice
naturopathy upon any of the following causes:

(A) I'lOcUfiiig dr aiding or abetting in the procuring of a criminal
abortion;

(D) Obtaining of or any attempt to obtain a license to practice
naturopathy through fraud, misrepresentation, bribery, or de-
ceit;

(C) Continued practice by a person knowingly having an infectious
or contagious disease;
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NATUROPATHY Sec. 455-8

(D) Advertising by means of knowingly false or deceptive state-
ments;

(E) Advertising, practicing, or attempting to practice under a name
other than one’s own;

(F) Habitual drunkenness, or addiction to the use of morphine,
cocaine, or other habit-forming drugs;

(G) Professional misconduct, gross carelessness, neglect, or manifest
incapacity; any one or more of the causes having been prov ;d to
the satisfaction of the board.

The board may not suspend or revoke a license, however, for any of these
causes unless the person accused has been given at least twenty days’ notice, in
writing, and a public hearing in conformity with chapter 91.

The board may compel the attendance of witnesses and the production of
relevant books and papers for the investigation of matters that may come before
them and the presiding officer of the board may administer the requisite oaths.

In ease any license is revoked for any of the causes named in this section,
the holder thereof shall be immediately notified of the revocation, in writing, by
the board. Licenses to practice naturopathy may be restored by the board. [L
1049, c 214, 82; RL 1955, §66-6; am L Sp 1959 2d, ¢ 1, 8§19; HRS 8§455-6; am
L 1969, c 106, 82; am L 1974, c 205, §2(16)]

8455-7 Examinations. The state board of examiners in naturopathy shall
conduct examinations at such times and places as it deems best, in the following
subjects: anatomy; histology and embryology; chemistry and toxicology; physi-
ology; bacteriology; hygiene and sanitation; pathology; diagnosis or analysis,
including clinical, physical, x-ray, symptomatology, dermatology, and mental
diseases; n uropathic theory and practice; obstetrics and gynecology; jurispru-
dence; clinical prac'icc; biochemistry; therapeutics, including physiotherapy, hy-
drotherapy, electrotherapy, heliotherapy, phytotherapy, orthopaedies; and such
other subjects as the board may require. The examination shall be conducted in
writing, but it may be supplemented by oral examinations, and by demonstrations
or other practical tests as the board may require. If the applicant receives a
general average of seventy-five per cent and does not fall below sixty per cent in
mo/e than two branches of the examination, he shall be considered as having
passed the examination. [L 1937, ¢ 221, §> RL 1945 §2656; RL 1955, §66-7; am
. Sp 1959 2d, ¢ 1, 819; HRS 8§455-7, am L 1969, ¢ 106. §3]

Cross ItcCm'nm

Disposal of examination papers, see §9-1-5.

8455-8 License to practice; biennial registration. Licenses to practice
naturopathy shall be issued by the board in such fc.m as the board determines,
to those who qualify according to this chapter. Naturopathy physicians licensed
under this chapter shall observe and be subject to all state regulations relative to
"-eporting births and deaths and all matters pertaining to the public health with
qual rights and obligations as physicians, surgeons, and practitioners of other
schools of medicine. Every person holding a license to practice in (lie State shall
"eeregister with the stale board of examiners in naturopathy on or before Decem-
ber 31 of each odd-numbered year and shall pay a reregistration fee of 515. The
lailute to so reregister and pay the reteg ‘"ation fee constitutes a forfeiture.of
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license; provided that the license shall be reinstated upon written application
therefor together with payment of all delinquent fees and the sum of S75. [L 1925.
c 77. pt of 81; RL 1935. §1303; am L 1937. c 221, 86; RL 1945, §2657; RL 1955.
866-8; am L 1957. ¢ 316. §7; am L Sp 1959 2d. c I. 819; HRS 8455-8; am L 1909.
c 106. 84; am L 1975. ¢ 118. §1S]

8455-9 Penalty. Any person except a licensed naturopath who practices
or attempts to practice naturopathy, or any person who buys, sells, or fraudulent-
ly obtains any diploma or license to practice naturopathy whether recorded or
not, or any person who uses the title “naturcopath", “naturopath", or “N.D.",
or any word or title to induce the belief that he is engaged in the practice of
naturopathy without complying with this chapter, or any person who violates this
chapter, shall be fined not more than POO. or imprisoned not more than one year,
or both. [L 1925, ¢ 77. pt of 81, RL 1935, 81304; RL 1945, §2658; RL 1955, §66-9]
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8456-1 Appointment; tenure. The attorney general may, in his discretion,
appoint and commission such number of notaries public for each of the several
judicial circuits of the State as he deems necessary for the public good and
convenience.

The term of office of a nolaiy public shall be four years from the date of
his commission, unless sooner removed by the attorney general for cause after due
hearing; provided, that after due hearing the commission of a notary public may
be revoked by the attorney general in any case win. 7 any change occurs in til’
notary’s office, occupation, or employment which in his judgment renders the
holding of such commission by the notary 110 longer necessary for the public good
and convenience. Each notary shall, upon any change in his office, occupation,
or employment, forthwith report the same to the attorney general. [CC 1859,
§1266; am L 1887, ¢ 11, §1; RL 1925, 8§3174; am L 1929, c 3, 8§1; RL 1935, §5200;
am L 1941, c 322, §1; am |. 1943, ¢ 173, pt of §; RL 1945, §7661; am L 1953.
¢ 30. 81; RI. 1955. 8168-1; am I. 1959, c 4, 8§1]
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NATUROPATHY Sec. 455-4

[vj4541)-7) Remedies not exclusive. Ilie remedies provided for in tins
,Itaplcr are in addition to and not exclusive of any oilier remedies provided by
l,u [l- 1982. e 287, pt of 82|

[V}4541>-8] General penalty. Any persons who willfully or knowingly
uolates any provision of this chapter for which there is no other penalty speeifi-
..illy provided herein, shall be fined not less than $100 nor more than $1,000 for
each violation. [L 1982, e 287, pi of 82]

[84541)-9] False entry, destruction of records; penalty. Any person who
willfully or knowingly makes any false certificate, entry, or memorandum upon
any of the books or records of any servicing agent, or who knowingly alters,
destroys, mutilates, or conceals such books or records, shall be fmcd not more
than $1,000 or imprisoned not more than six months, or both. [L 1982, e 287, pt of

[8454D-10] Commingling of funds; penalty. Any person who willfully
.a knowingly causes the commingling of the funds of a servicing agent with
customer trust funds shall be fmcd not more than S1,000 or imprisoned not more
titan six months or both. [L 1982, c 287, pt of 82]

[8454D-11] Embezzlement, misappropriation; penalty. Any person who
embezzles or misapplies customer trust funds received by it servicing agent shall
be lined not more than $5,000 or imprisoned not more than five years, or both f
19S2. e 287, pt of §21
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8455-2 AMENDED.
department of commerce and consumer affairs". I.

"Department of regulatory agencies" changed to
1°>82, ¢ 204, 8§s

8455-4  State hoard uf examiner.; in unturiiputh.v. flic governor shall
appoint in the manner prescribed by section 26-34 the state board of examiners in
naturopathy, consisting -of three members. Each member shall serve until his
successor is appointed and qualified, Two members of the hoard shall, belore
appointment, have been licensed to practice naimopalliy in the Stale under the
laws thereof in li,r  :tl the dale of the issuance of the license and one shall be a

uhlic iitembci .937. 1. §3 RI 19-15. §2(|S1; Rl loss. §(,6-4; an | Sp
059 2d. ¢ I. 8S; IIRS 8455-4. am | 1**78 c 20S. §6|
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Amendment Note

I [**7S ,imem led Lisl senlciiiv

8455-5 AMENDED. *“Department of regulatory agencies" changed i,
"department of commerce and consumer affairs”. L 1982, e 204. §8.

8455-6 Powers and authority of the hoard.  The state hoard of examiners

in naturopathy may:
(1) Adopt and use a seal to be affixed to all official acts of the board
(2)  Revokeor suspend any license issued to any person to practice naturo
paths upon any of the following causes:

(A) Procuring, or aiding or abetting in procuring, a criminal abor-
tion:

(13) Employing any person to solicit patients for him:

(C) Obtaining a fee on the assurance that a manifestly incurable
disease can be permanently cured;

(D) Wilfully betraying a professional secret;

(E) Making any untruthful and improbable statement in advertising
one's naturopathic practice or business;

(F) False, fraudulent, or deceptive advertising;

(G) Dcing habituated to the excessive use of drugs or alcohol; or
being addicted to, dependent on, or an habitual user of a
narcotic, barbiturate, amphetamine, hallucinogen, or other drug
having similar effects;

(H)  Practicing naturopathic medicine while the ability to practice is
impaired by alcohol, drugs, physical disability, or mental insta-
bility;

(1) Procuring a license through fraud, misrepresentation, or deceit
or knowingly permitting an unlicensed person to perform activi-
ties requiring a license;

() Professional misconduct or gross carelessness or manifest inca-
pacity in the practice of naturopathy;

(K) Conduct or practice contrary to recognized standards of ellucs
of the naturopathic profession;

(1.) Consistently utilizing medical service or treatment which is in
appropriate or unnecessary.

The board may not suspend or revoke a license, however, for any of these
causes unless the person accused has been given at least twenty days' notice, in
writing, and a public hearing in conformity with chapter 91.

The board may compel the attendance of witnesses and the production ol
relevant books and papers for the investigation of matters that may come before
them and the presiding officer of the board may administer the requisite oaths.

In case any license is revoked for any of the causes named in this section, the
holder thereof shall be immediately notified of the revocation, in writing, by the
board. Licenses to practice naturopathy may be restored by the board,

The board sha" adopt, pursuant to chapters 91 and 92, rules setting lbrih
standards ofethics of the naturopathic profession and may adopt such other rules
as are reasonably necessary to implement this chapter. [I. 1949. ¢ 214, §2; Rl
1955, §66-6; am L Sp 1959 2d, c I, 819; IIRS 8455-6; am I. 1969. ¢ 106, §2; am |
1974. ¢ 205, 82(16); am 1 1978. e 162, §2)
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Amendment Si te

I |*I7K ;i«n‘inled lirs| paragraph generally and added I si paingrupli

8455-7 Examinations.  The state hoard of examiners in naturopathy
diall conduct examinations not less than twice in each year in the following
mbjecls: anatomy; histology and embryology; chemistry and toxicology; physiol-
ogy; bacteriology; hygiene and sanitation; pathology; diagnosis or analysis, in-
cluding clinical, physical, x-ray, symptomatology, dermatology, and mental
liseases; naturopathic theory and practice; obstetrics and gynecology; jurispru-
dence; clinical practice; biochemistry; therapeutics, including physiotherapy, hy-
drotherapy. electrotherapy, helm'h”.-upy. "hytothcrapy, orthopedics; and such
, tlter subjects as the board may requiri The examination shall be conducted in
nruing, but it may be supplemented by oral examinations, and by demonstrations
,.r other practical tests as the board may require. If the applicant receives a
general average of seventy-five per cent he shall be considered as having passed
the examination. (L 1937, ¢ 221, 85; RL 1945, 8§2656; RL 1955, 866-7; am L Sp
1959 2d. ¢ I, 819; HRS 8455-7; am L 1969, ¢ 106, 83; am L 1978, ¢ 162, §3]

Amendment Note

I 1'>78 inner,iled first and last sentences.

8455-8 License to practice; biennial registration.  Licenses n practice
naturopathy shall be issued by the board in such form as the board dcterti mes, to
those who qualify according to this chapter. Naturopathy physicians licensed
under (his chapter shall obicrve and be subject to all state regulations relative =
reporting births and all matters pertaining to the public health with equal rights
iitd obligations as physicians, surgeons, and practitioner. of other schools of
medicine. Every person holding a license to practice in the State shall reregister
with the state board of examiners in naturopathy on or before December 31 of
>iel, odd-mimbcrcd year and shall pay a reregistration fee of $200. The failure to

reregister and pay the reregistration fee constitutes a forfeiture of license;
piovidcd that the license shall be reinstated upon written application therefor
together with payment of all delinquent fees and the sum of S75. (L 1925, c 77. pt
4 81; RL 1935, §1303; am |. 1937. c 221 86; RL 1945. §2657; RL 1955. §66-8; am
I 1957, ¢ 316, §7; am L Sp 1959 2d. c I. §19; HRS 8455-8- am L 1969, e 106, §4;
nu . 1975. e 118. 818; am L 1978, e 162, 84; am L 1982, ¢ 112. 85)

Aim-mimrnl Not,'

I %78 suhsiiluUil "S200" for "S15"

| 1"X2 deleted tlie reporting requirements for deaths In a naturopathy lie- tsee

8455-9 Penalty. Any person except a licensed naturopath who practices
¢ attempts to practice naturopathy, or any person who buys, sells, or fraudu-
lently obtains any diploma or license to practice naturopathy whcthcr recorded or
not. oi any person who uses the title "nalurcop.itlt", "naturopath", or "N.D.", or
my word or title to induce the belief that he is engaged in the practice of
‘i iiluiopaihy without complying with this chapter, or any person who ' iolales this
h.tpicr. shall he fined a sum of not less than $500 nor more than $10,000 for each

olaiion, which sum shall be collected in a coil action brought h> the attorney

vncial or the director of the office of consumer protection on behalf of the State

195
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(1, 373 NATUREOI'ATMY 17

1444 Rcv.S 43*2,P.A.77-614,S 366, 610. PA. *0-434. S. 22. 176.)

Secs. 20-29a to 20-31n. Reinstatement of lapsed registration. Renewal
certificates; fee. Board to account to state treasurer. Fees to be credited to
general fund. Sections 20-29a to 20-3la, inclusive, are repealed.

t]-)49 Rev., 3 083.4284; 1959. P.A. 616.S.9-11: 1961. P.A. 467, S. 3; Fchmair, 1968, F.A. 85. S. I; P.A. 80-484. S. 175,

i

Sec. 20-32. Use of names and titles. No licensee under the provisions of this
chart -r shall use the title “Doctor” or any abbreviation or synonyn ‘hereof
unless he Holds tht degree of doctor of chiropractic from a chartered chiropractic
school or college, in which event the title shall be such as will designate the
licensee as a practitioner of chiropractic. No person shall practice as a chiropractor
under any name other than the name of the chiropractor actually owning the
practice or a corporate name containing the name cr names of such chiropractors.
Each licensed chiropractor shall exhibit his name at tixC entrance of his place of
business or on his office door.

(1949 Rev.S 4385)
0ld 1S0C 302.

Sec. 70-33. Penalties. Any person, except a physician or surgeon licensed
under the provisions of chapter 370, who practices or attempts to practice
chiropractic, or any person who buys, sells or fraudulently obtains any diploma or
license to practice chiropractic, whether recorded or not, or who uses the title
“Chiropractor,” “D.C.,” or any word or title to induce the belief that he is
engaged in the practice of chiropractic, without complying with the provisions of
this chapter, or any person who violates any provision of this chapter, shall be
lined not more than two hundred dollars or imprisoned not more than one year or

both.

1)949 Rev . S. 4387, P.A. 76-83, 5. 3
Cite,l 14] C 288

CHAPTER 373 Co

NATUREOPATIIY

Sec. 20-34. Pructice defined. The practice of naturcopathy shall mean the
practice of the psychological, mechanical and material sciences of healing as
fellows: The psychological sciences, such as psychotherapy; the mechanical
sciences, such as mechanotherapy, articular manipulation, corrective and
orthopedic gymnastics, ncurotherapy, physiotherapy, hydrotherapy,
electrotherapy, thermotherapy, phototherapy, chromolherapy, vibrotherapy,
concussion and pncumatolhcrnpy, and the material sciences, such as dietetics,
and external applications; but shall not mean internal medication or the
administering of any substance simulating medicine or me form of medicine,
except dehydrated foods.

oI'm Kev, S 4)94))

to engage in natuicop.tlhy one mini hold oneself nui  a oaii‘tcopalh cilhei hjraiehCS ofails Of by advertising a* such. 130 C *41.



18 EXAMINING HOARDS AND PROFESSIONAL LICENSES Tide 20

See. 20-35. Examining hoard. The slate beard of naturcopnthic examiners
shall continue to consist of three members, two of whom shall be practicing
natureopathic physicians of this state and one of whom shall be a public member.
The governor shall appoint the members of said board subject to the provisions of
section 4-9a. Said board shall meet at least once during each calendar quarter and
at such other times as the chairman deems necessary. Special meetings shall be
held on the request of a majority of the board after notice in accordance with the
provisions of section 1-21. Members shall not be compensated for their services
but shall be reimbursed for necessary expenses incurred in the performance of
their duties. Any member who fails to attend three consecutive meetings or who
fails to attend fifty per cent of all meetings held during any calendar year shall be
deemed to have resigned from office. Minutes of all meetings shall be recorded by
the board. No member shall participate in the affairs of the board during the
pendency of any disciplinary proceedings by the board against such member. No
professional member shall be an elected official of a professional society of
natureopathic physicians or have been such an official during the vyear
immediately preceding his appointment. Said board shall (1) hear and decide
matters concerning suspension or revocation of licensure, (2) adjudicate
complaints against practitioners and (3) impose sanctions where appropriate.

<1949 Rev . S 4388. P,A 77-614. S 367. 610, P A 80-484.S. 170, 174. 176.)

Sec title 2¢ re lerminjtton under "Sunscl Law.”
See See 4-9j for definition of "public member."
See Sees. 19-Ib. 15-4,-19 4m. 20-43.

Sec. 20-36. Meetings. Powers and duties of examining board. Section 20-36

is repealed.
(1949 Rev., S 4339. 4395; 1955.5 2199J, 1959, P.A. 616. S. 17; I*A. 77-614. S. 73, 368, 610. P.A. 80-484. S. 175, 176.)

Sec. 20-37. Licensure. Examination. Fees. No person shall engage in the
practice of naturcopathy in this state until he has obtained a licence. No person
shall receive a license until he has passed an examination prescribed by the
department with the advice and consent of the board. The examination shall be
administered by the department of health services under the supervision of the
board, Passing scores shall be established by the department with the consent of
the board. Any person desiring to practice naturcopathy shall make application to
the department, upon such form as it adopts. Applications shall be in writing upon
blanks furnished by said department, setting forth such facts concerning the
applicant as said department requires and shall be signed by the applicant. Each
applicant shall present to said department satisfactory evidence that he graduated
from an approved high school, that he has completed a course of study of an
academic year consisting of not less than thirty-two weeks’ duration, or, if he
begins the study of naturcopathy after September 1, 1963, not less than sixty-four
weeks’ duration, in a college or scientific school approved by the board with the
consent of the commissioner of health services or possessed educational
qualifications equivalent to those required for graduation from such school before
beginning the' study of naturcopathy and that he is a graduate of a legally
chartered, reputable school or college of naturcopathy, approved by said board
with the consent of the commissioner of health services, which school shall
require of such applicant a course of resident instruction of at least four years, and
each year shall consist of thirty-six weeks of actual attendance. Said department
shall issue a license to each applicant who passes the examination and who has met
all other requirements of this chapter and any regulations adopted hereunder.

Ch. 373
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There shall be paid to the dcpattmcnl by such applicant a fee of one hundred fifty
dollars. Any person who has passed the prescribed examination shall receive from
said department a license, which license shall include a statement that the person
named therein is qualified to practice naturcopathy. The secretary of said board
shall file annually with the department of health services a list of natureopathic
colleges or institutions recognized by said board as legal and reputable.

11949 Rev . S. 4370. 1949. S. 2198d; 1959, P.A. 616, S. 13. 1963, P.A 341. 1969. P.A. 133,S. I, June, 1971, P.A. 8, S. 45; P.A.
77614. S 369,610. P.A. 80-484,S. 33. 174, 176.)

See Secs. 19-45. 19-46. 30-44, 30-48. 30-49.

Out/ of health commissioner in issuing certificate is ministerial and not discretionary. 133 C. J'O Revocation without notice or
heating is invalid. 136 C. 84.

Commissioner has no discretion in issuing certificate of re?istration. 14 CS 199. The count cannot aid one who was certified through
fuud 1S CS 303 Authority to approve a school or college of naturcopathy rests with the board itself. Id., 468.

Sec. 20-38. Receipts to be credited to general fund. Section 20-38 is
repealed.

(1949 Rev.. S.4.'(5. 1955. 5. 2199J; 1959. P.A. 616. S. 14. P.A. 80-484,S 175. 176.)

Sec. 20-39. Subjects of examination. Each applicant for the certificate of
registration provided for in section 20-37 shall take a written examination on the
following subjects: Anatomy, physiology, histology, psychology, chemistry,
hygiene, public health, dietetics, jurisprudence, natureopathic pathology,
diagnosis and theory and practice of natureopathic therapeutics. lioth questions
and answers shall be filed with and preserved for a period of six years by the
department of health services.

(1949 Rev., S. 4391, P.A. 77 614, S. 323, 610.)
Cued 15CS 469.

Sec. 20-40. Refusal of license. Disciplinary grounds. Said department may
refuse to grant a license to practice naturcopathy or may take any of the actions set
forth in section 19-4s for any of the following reasons: The employment of fraud
or material deception in obtaining a license, habitual intemperance in the use of
ardent spirits, narcotics or stimulants to such an extent as to incapacitate him for
the performance of professional duties, violations of the provisions of this chapter
or regulations adopted hereunder, engaging in fraud or material deception in the
course of professional services or activities, physical or mental illness, emotional
disorder or loss of motor skill, including but not limited to, deterioration through
the aging process, or illegal, incompetent or negligent conduct in his practice.
Any applicant for a license to practice naturcopathy or any practitioner against
whom any of the foregoing grounds for refusing, a license or action under said
section 19-4s are presented to said board shall be furnished with a copy of the
complaint and shall have a hearing before said board in accordance with the
icgulaiions adopted by the commissioner of health services. The commissioner of
lie illh services may order a license holder to submit to a reasonable physical or
mental examination if his physical or mental capacity to practice safely is the
subject of an investigation. Said commissioner may petition the superior court for
ehe judicial district of Hartford-New Britain to enforce such order or any action
taken pursuant to section 19-4s.

0919 Krv.s 4192. PA 77614,s J7I).610. FA HO4M.S 34.176 1
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See. 20-41. Renewal of licenses. Fee. Section 20-41 is repealed.

11949 Kev 5 439). lov I'A 616 S HI
See V., l« 4MM

See. 20-42. Penalties. Any person, except a licensed naturcoputh or a
physician licensed to practice medicine as provided by chapter 370, who practices
or attempts to practice naturcopathy, or any person who buys, sells or
fraudulently obtains any diploma or license to practice naturcopathy whether
recorded or not, or any person who uses the title “naturopath” or any word or
title to induce the belief that he is engaged in the practice of naturcopathy, without
complying with the provisions of this chapter, or t ny person who violates any of
the provisions of this chapter, shall be fined not mo;c than two hundred dollars or
imprisoned not more than one year or both.

(1949 Rev.. S 4397)
Complaint o f» single trcitment. nandtnj alone.  not a \ioljtion of the statute. 130 C 546 Cued HI C ?S3

CHAPTER 374
MEDICAL EXAMINING HOARDS

Secs. 20-43 and 20-44. Appointment and removal of members of examining
boards. Obtaining certificate by fraud; fraudulent acts; penalty. Sections 20-43
and 20-44 are repealed.

(1949 Rev., S.4357. 4361; 1953. S 218JJ. 1959. 1'A 393.S 2.1 A. 77 614.5 371.610. P.A *0-484.S. 17]. 176 |

Sec,. 20-45. Suspension, revocation or annulment of license. Disciplinary
proceedings. The license of any licensed practitioner of the healing arts in this
stale, except a physician as defined in section 20-13a, may be revoked, suspended
or annulled, or such practitioner may be reprimanded or otherwise disciplined,
after notice and hearing, on the recommendation of the examining hoard
representing the branch of the healing arts practiced by such practitioner for any
cause named below. Proceedings relative to the revocation, suspension or
annulment of a license or certificate of registration or toward disciplinary action
may be begun by the filing of written charges, verified by affidavit, by the
commissioner of health services with the examining board representing the
branch of the healing arts practiced by the practitioner. The causes for which a
license or certificate of registration may be revoked, suspended or annulled or for
which a practitioner may be reprimanded or otherwise disciplined arc as follows:
Conviction in a court of competent jurisdiction, cither within or without this state,
of any crime in the practice of his profession; fraudulent or deceptive conduct in
the course of professional services or activities; illegal, incompetent or negligent
conduct in the practice of the healing arts; habitual intemperance in the use of
spirituous stimulants or addiction to the use of morphine, cocaine or other
habit-forming drugs; aiding or abetting the unlawful practice of any b« .h of the
hca'ing arts; failure to record a license or certificate of registration as icijuired by
law physical or mental illness, emotional disorder or loss of motor skill, including
but not limited to deterioration through the aging process of the practitioner;
fraud or material deception in obtaining a license or certificate of registration; or
violation of any applicable statute or regulation. The clerk of any court in this slate

Ch. 375
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CHAPTER M

NATUROPATHY

ARTICLE I. NATUROPATHIC HOAIM) OF EXAMINERS

See.
<2-m ol. Definitions.
22-1502. Naturopathic )>oiird of ox;Iminors,
32-1503. Compensation.
32 i>%l.  Organization : powers and duties; annual report.
22-1505. Licensing powers of board.
32 lattli. .Secretary of board; duties.
152-1507. Naturopathic board fund.
AUTICI.LK 2. LICENSING
42-1521. Application for examination; fee.
112- 1522. Educational (pialifications of applicant.
32-1023. Examination.
22-152-1, Licensing out-of-state naturopaths.
32-1525. Annual application and renewal of license; fee; rest'rain
upon failure to renew.
AimCi E REGULATION
32-1551. Use of title or abbreviation by licensee.
32-1552. Recording of certificate.
32-1553. Observance of public health laws and regulations.
32-155.1. Grounds for suspension, revocation or refusal to issue lue
notice of action; appeal.
32-1555. Unlawful practice.
32-1550. Prosecution for violations.
32-1557. Violation; penalty; disposition of I'inos collected.
ARTICLE 1 NATUROPATHIC IU ARDOE EXAMINERS
§ 32-1501. Definilion.s

In this chapter, unless the context 0' .erwise requires:
1, "Hoard” means Hie state na» tropathie board of examiners.

2. "Naturopathy" includes a i forms of physiotherapy and mean
a system of treating the abno nudities of the human mind and hm'

by the use of drugloss and n- .isurgical methods, including I

physical, electrical, hygienic and sanitary measures incident

lher.

Source
5 1. v 1
purl. liT 1|

In general
Charges I
Extcnl ul lit
Reimburse i
Wilnesses

. In gencr.

Scrlii.li*
s"ll.. milll .l
ielnc mid i
li* procure
ilimnpy. su
Auto. Ins i
n;r. iv.'d ;s

1 S
brought liy ii
iiu-rs, where
raised lull i
renting itllel
nlur n.iiiiini
court |>'0.i*
v. Wilson 11!
Till, opinion
'‘MD|"2d -ii-

Ky sliUillo
turopmhv in
surgical met
to prevent h:
tilings far »
hul (fiiitlIfi. .|,
performing
term "driigl. T
a merely des
to geiicilii pi.
'Pinlify mnl
ihy. Id

7% Ex!- -
LIl'eiiMil
physical die
Farm Min
ArIJ_Appv p,.
t'lnlei i
Piilllies in
Iral metlin,

profession



XAMINEP.S

cpoi'l-

; fee; restoration

ilationa.
isal lo issue license;

Illeeteil.

OF ex Amini:US

tires;

of examiners,
siiltcrapy ami means
nuaii miml anti body

including: Hh* «se of
res incident lltereU).

0il. 11 NATIHUM
Historical
Source:
is 0. Mo ivi, KOS, 1. et 117-1J01 il

pari. i*7- ivto'i. ¢. e:i:i comb'd

"ATM Y § 32-1501

Note
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In general |

Charges 3
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I. In general
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§ 32-1502. Naturopathic board of examiners

A. There shall be a state naturopathic board of examiners which
shall consist of three members appointed by Ilie governor. One mem-
ber shall be appointed each year for a term of three years beginning
July 1, and until his successor is appointed and qualified. The gover-
nor shall fill all vacancies in the membership of the board.

15 No person shall be appointed lo the board who is not ; citizen
of the state, or who lias not practiced naturopathy in this state con-
tinuously for five years inmic iintely prior to the date of appointment.
No two members of the board shall be graduates of the same school

of druglcss therapy.
Historical Note

Source: Reviser's Note:
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8 32-1503. Compensation

Each member of the board except the secretary shall receive com-
pensation as determined pursuant t< § .'58-1511 for each day actually
engaged in the performances of his duties. The compensation t<* be
paid the secretary shall lie as determined pursuant to 38—fi1l.

As amended Daws 19(52, Ch. 98, 8§ 44; Laws 1970, Ch. 204, $ 11"
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The 1P<!2 amendment substituted The IPTo nmelidmenl substantially re-
"twenty dollars™ for "ten dollars™ in the wrote this section,
first sentence.

$ 32-1504. Organization; powers and duties; annual report

A. The board shall carry the provisions of this chapter into effect
and shall adopt rules and regulations for its administration.

B. The board shall annually elect a president, vice president and
secretary, who may summon witnesses, administer oaths, take testi-
mony and affidavits and certify thereto undei the seal adopted by the
board. A majority of the board shall constitute a quorum. The
board shall make an annual report to the governor on the first Mon-
day in December each year in which there shall be a detailed state-
ment of all monies received and disbursed by the board during the
preceding year.

Historical Note

Source: Reviser’s Note:
52, Ch. ion. 1, '15; (17-1202, (. «IP. in I,:iws IPL-. Ch. 105, S 2 (117-1202, C.
port. till provided nr the first orjpiuiziitinniil

meet liik of tl mIxmrd. The provision Is
deleted iis executed.

§ 32-1505. Licensing powers of hoard

The hoard is authorized to issue, suspend or revoke licenses to
practice naturopathy.

Historical Notu

Source:
s a. ch. 105, I, «17-120:*. C. vp, I
pun.
Netcs ot Decisions
i n ycneral

Iby, Kol-Cliermix v. Wilson (111511 71
Ariz. Mil, 22P [1’.2d 71.1, opinion supple-
uienied 72 Ariz. .17. 250 1'.2d 512.
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e [ w'ilrocle.-.". IHiellioil" wp.. Onl Used in ecrintw [Illli-i'pl'elulloll of slumt)'-- ilefili
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§ 32- 1506; .Secretary of hoard; duties

The secretary shall keep a record of all actions of the hoard, includ-
ing a detailed register of applicants for licenses.

As amended Lavs 11)71, Ch. 125, $ -12

Historical Note

Source: "D. The secretary of the hoard shall
52. Cli. I 1. 1C» 1)7-1202. il in he bonded for not less than one thou-
part sand dollars payable to the stale for the
' faithful performance of his duties ami
The 11171 s, nciidmciil ileleteil a subset’. the nceounting for till monies that emite
"A" designation preceding the present into his possession. The premium for
text iiml deleted :i foniier subset’, It the hood shall lie paid from the naturo-

which |irh>r thereto rend: pathic hoard fund.”

§ 32- 1507. Naturopathic board fund

AH monies from whatever source which come into the possession of
the board shall be paid to the secretary who shall, at the end cf each
calendar month, deposit them with the state treasurer who shall
transfer ten per cent of such monies in the general fund of the state
and the rcmrining ninety per cent to the naturopathic board fund for
use of the board. Disbursements from the fund shall be paid on war-
rants drawn by the department of administration assistant director
for finance after having been presented with a claim or voucher
signed by the president and secretary of the board and bearing the
seal of the board. The board may spend amounts necessary for the
proper administration of this chapter, but all expenditures shall be
paid from monies remaining in the naturopathic board fund.

As amended Laws 1970, Ch. 190, $ -12; Laws 197G, Ch. 1(52, $ 2n,

Historical Nolo

Sourcu: The 1H70 amendment substituted "de
52, Ch. 105. I,. ''15; 07-1202. (". in partment of administration assistant
part. director for"™ for "commissioner of" In

The 11170 amendment substituted the second sentence.
"commissioner of fiimuce' for "slate au-

X . For purpose of Laws 1070. <‘h. H>t
ditor™ In ttie second sentence.

see note following *$10—101.

ARTICLE 2. LICENSING

§ 32-1521. Application for examination; fee

A. A person desiring to practice naturopathy or any branch there-

of in this state shall make application to the board for an oxamina
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Ch. 11 NATUROPATHY § 32-1522

tion not less than fifteen days before the date of examination upon
forms furnished by the board. The application shall be accompanied
by a certificate of registration in the basic sciences, issued by the
board of examiners in the basic sciences.

15. All persons licensed under this chapter shall pay to the board a
license fee of fifty dollars. Twenty-five dollars shall accompany the
application for examination, and the balance shall he paid when the
license is granted. Under no condition shall the application fee of
twenty-five dollars be returned to the applicant.

C. Affidavits of two reputable residents of the state attesting the
good moral character of the applicant, two photographs of the appli-
cant taken within thirty days of tlie application and other data and
information as the board requires shall he filed with *hc application.
At the time and place the board has previously designated, the appli-
cant shall appear before the board for examination as to bis fitness to
practice naturopathy.

Historical Note

Soiircc:
5 (1, i'li. 10,1, I.. *35; (17-1'20(1, (\ *‘M, In Hvouly-five ilullnrs fur persons praetle-
psirl. tiiK mi |he effective dute of the net.
The provision |Is deleted ns executed.
Heviser's Note: See nlsn reviser's note to $3'2-IStM.
l.uws 1>i%, (‘li, Hle, S d (07-120(1, ('

tiil provided for nil application fee of

Library Holorcncos

I'liysii .ins null Surgeons OfdCi. C..1.S, [I'li.vsieiiins and Surjteoiis SS I,
*23.
Nolcs of decisions

I. In ycncral
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Mppailiy io use of "drimlcN* :ml non ili> KinsClierauv v. Wilson IlICil) 71
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nigli school dipl una. or the eiliiivalent Ihereof, certified to by the su-
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§ 3.2-1522 PROFESSIONS ANI) OCCUPATIONS Title P*

perintendcnt of public instruction or ;i county school superintendent,
and subsequent graduation from a school or schools of druglcss thera-
peutics, approved by the board, embracing residential studies of not
less than four years of eight months eacli devoted to a study of the

following subjects in the approximate number of hours assigned to
each as follows:

1. Anatomy, including dissection, six hundred fifty hours.
Histology and embryology, one hundred fifty hours.
Physiology, two hundred fifty hours.

Chemistrj, two hundred hours.

Bacteriology, one hundred hours.

Pathology, three hundred fifty hours.

TS o oA @ N

Diagnosis, including physical, clinical, X-ray, symptomatology,
dei matology and mental diseases, five hundred hours.

6. Orthopedics, one hundred hours.

9. Manipulative and adjustive technic, two hundred hours.
10. Dietetics, two hundred hours.

11. Druglcss gynecology, one hundred fifty hours.

12, Nonsurgical obstetrics, one hundred fifty hours.

13. Toxicology, fifty hours.

14.  First aid, fifty hours.

ir>, Ear, nose and throat, fifty hours.

1G. Hygiene and sanitation, one hundred hours.

17.  Jur:>prudence, forty-five hours.

18. Druglcss therapeutics, including electrotherapy, physiothera
py, hydrotherapy, massage and practice of naturopathy, seven hun-
dred fifty hours.

). Clinical practice, three hundred hours.

20. Such other subjects as the hoard requires, excepting matvna

median and major surgery, totaling not less than forty-five hundred
hours.

Historical Noto

Source:
S 7, Cli. 1015, 1,. “.15; (17-1207, I*. MU.
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§ 32-1523

Notes o( Decisions

in nencral |
Witnesses 2

i In general

i I>utii I mi ireiueiits nf niitiii'ii
i, iinlii‘aif licit, a* a group, they are
Jiii., 1 relatively well selamleil in
<. 1l matters. **luiltipii v. ludiisiri:il
Li—i.m i11721, IV Ariz.Alili. 35(5 -ISIS
| iimilified mi ntlier grimmls rii)ti
1 litn. Inti Ariz. Clid.

It> viiitiiinry deflnilinn confining tut-
lepaili.v in use nf "drugless anil non-
n::ie:d meilioiw"™ legislature intended
nieii ni iiutnroli:itlis from doing Iwit
. i~ for which by training they are
.nullified. vj/,,, iireserihing drugs und
32-1523.  Examination

lieifuriuing surgical operaiious, and
term "drugless uieilind” was not used in
a merely descriptive sense relating only
in general practices hut was intended to

qualify and limit practice of naturopa-
thy. Kuts-Cheraux v. Wilson IUInl) 71
Ariz. -id. 22!) 1\2il 713. opinion supple-

inenled 72 Ariz. 37. 230 I\2d 312.

2. Witnesses

lhietnrs with iiidiuiileii licenses are
enmpetent In give expert testimony in
entire medical field, and chiropractor or
naturopath Is competent expert witness

only In limited field in which lie is li-
censed by Hie slate. Clmliipa v. In-
dustrial <'imimissinn (11173) 10!) Ariz.

310, "Gl I*.2d (IK).

\. for tlie purpose of determining the qualifications of applicants
m license under tlie provisions of this chapter, the board shall hold
emcimgs and conduct examinations of applicants for licenses at times

ed places and under rules and

regulations the board determines.

ii . ijme and place of holding the examination shall be published at
mi shirty days prior to the date of the examination.

It. The examination shall be in writing and shall embrace the sub-

mw' set forth in £ 32-1522 and other subjects required by the board,
‘1ie applicant answers seventy-five per cent of the questions ashed
esiii-li nf (lie subjects of the examination correctly, a license to prnc-
'* nai mopalhy shall he issued to the applicant.

If an applicant fails to pass the examination he shall, within

car after his failure to pass, without losing credit for subjects
- .mil without paying another fee, be permitted to take another

uniiiini at the convenience of the hoard.

An applicant for reex-

mnm shall, not less than fifteen days before the date of the ex-
allani, imlify the botird of his intention to tithe the examination.

Historical
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Notes ot Decisions

I In general iiietiieiiu ns iilhiiveil nml regiilnli'*! S»
aflii’ri* 1'\is| . in Ai'i/.on;i no sinli thing legisinliire Kills i’liernux \ Wilson
Gt right ~» pniiiice iiiiilii*ilit. nml nil  11tin1l 71 Ariz. t)ill, 2% i’.2il 713. opinion

tluil ilnrs exist i< privilege to prneliee siippleiiielileii 72 Ariz. 37, *211 IVJil 312

§ 32-1524. Licensing out-of-statc naturopaths

The board may, upon payment of a fee of one hundred dollars,
grant a license to practice naturopathy without examination to a na-
turopathic physician licensed to practice in another state if the re-
quirements in such state are not less than those required of appli-
cants for license in this state and if such other state grants similai
reciprocal privileges to naturopathic physicians licensed in this state.

Historical Note

Source:
it 13. Cli. 103. 1, “33: 07-1213, <\ '3h. paths printicing mi the effective dnie nf
the net. Tlie provision is emitted as ex
Reviser's Note: ecu toil.
Laws 1033, Ch. 103. 5 3 (117-1203, C.
‘301 provided for the licensing of imturn-
§ 32-1525. Annual application and renewal of license; fee;

restoration upon failure to renew

A. On or before January 1 each year every person holding a ii
cense under this chapter shall apply to the board for a certificate of
renewal of his license, accompanying the application with a fee of
twenty dollars. The application shall be made on a form furnished
by the board, and shall contain information required by the board.

B. Upon receipt of an application for annual renewal of a license
to practice naturopathy accompanied by the proper fee, tlie board
shall issue a certificate of annual registration which shall at all times
be displayed in the office of the licensee.

C. Failure, refusal or neglect of any licensee to pay the annual re
ncwal fee shall, after thirty days from January 1each year, aulonial
ically revoke the license of the licensee. A license so revoked shall
not be restored except on written application therefor and payment
of a restoration fee of fifteen dollars plus the annual renewal fee id
twenty dollars, but :m applicant for restoration of a license so re-
voked shall not be required to submit to an examination as to hi.-
qualifications. On or before December 1 each year, the secretary <
the hoard shall notify each licensee under this chapter that the an-
nual application and fee for renewal are due on or before January |
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Historical Note

Source: The 19(itl amendment substituted

S in. fli. 105. T, '35: 07-1210. (*. 3! "twenty dollars™ fur "ten dnlinrs™ in v.ie
first sentence of snbsoc. A and in the
second sent ‘lice of subsec. ("

ARTICLE 3. REGUL ATION

§ 32-1551. Use of title or abbreviation by licensee

Licensees under this chapter are authorized to use any or all of the
terms or abbreviations, “doctor of naturopathy,” “N.D.,” “naturo-
path,” “naturopathic physician” or "drugless physician,” but none of
such terms or abbreviations or any combination of them shall be used
to convey the impression that the physic.an using them practices any
healing art other than drugless therapy.

Historical Note

Source:

5 H. <’l). 1t15. 1. *35: (".7-1211, <\ *3it

Notes of Dotf'ons

I. In general

.N'iilurnpn.liic physician who uses the words the particular type of practice lie
abbreviations "Dr." and "N.I1." must is licensed to do. Op.Atty.Con. SO. it: «
designate, oil an advertise, lent, by 88-1..
§ 32-1552. Recording of certificate

Before engaging in practice in any county in the state, the holder
of a license under this chapter shad record the license with the coun-
ty recorder of the county in which IIf: licensee intends topractice.
The recorder shall stamp or write on the back of thelicense such
facts as are necessary to indicate that it has been recorded.

As amended Laws 1'JIiG, Ch. 133 § 1'..

Historical Note

Source:
5 1t. I'll. 1(15 f.. *35: G7-1211. I one dollar fur rcrnrdiiiK llie license in a
Tlie ItliG amendment, in |Ilie second bool: Uept for that purpose and” after

. "The recorder".
I'lllenee, deleted "shall receive a fee of

32-1553. Observance of public health laws anil regulations

Licensees under this chapter shall observe and be subject to all
state, county and municipal laws and regulations relating to public
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health in the same manner as physicians of other schools of healing;
for it is not the intention of tlie legislature to grant any special fa-
vors or privileges to any particular system or method of healing.

Historical Note

Source:
S 12. Cli. la"i. I.. 35: 117-1212. C. \3I»

Jross References

Kitllure to report gunshot. knife or other wounds apparently ilno to illegal nets.
punishment. see <13-1200.

Practicing medicine while iifoxieated, pnnisjinient, see S 13-KHiT.

Privileged coiniminieations. see < 12-2235 and 13-1MI2.

Hevocittion of license for secreting person having contagions disease, see <3U-i:an

Waiver by patient of privileged communication, see $ 12-2230.

§ 32-1554. Grounds for suspension, revocation or refusal lo
issue license; notice of action; appeal

A. The board may refuse to grant, or may suspend or revoke a li-

cense to practice naturopathy in this state for arv of the following
reasons:

1 Useof fraud or deception in obtaining a license.

2. Impersonation of another physician.

3. Practicing naturopathy under an assumed name.

4. Unprofessional conduct reflecting unfavorably upon the profes-
sion.

5. Conviction of a crime involving moral turpitude.

6. Any other reason that renders the licensee unfit to perform the
duties of a naturopathic physician.

B. Waithin ten days after refusal lo grant, or suspension or revo-
cation of a license, the board shall furnish the applicant or licensee
concerned with a detailed statement of the reasons for its aetion.

C. Within ninety days thereafter the applicant or licensee may
appeal to the superior court of the county where the suspended or re-
voked license is recorded for reversal of the action of the board. The
decision of the superior court may he appealed to the supreme court
by either party.

1). It shall be the duty of the attorney general to defend the board
inany action brought against it.

Historical Note

Source:
5 {» Cli Kiri. I. ’35: 07 12(1!). C. <11
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Library nclcrcnccs

Physicians .mil Surgeons C=>11.2, I1."! I'..1.S. I'liysii inns and Surgeons 5? IT.
IB]. IK.

Notes ot Decisions

I. In general

Admiiiisiinlive determination its to li- further nJi|>clintc review exists as to
censes is limited in judicial review in dls|ieiisiug iililicliins, osteopathic physi-
tlie stilierior eourt :is to real estate lim- cians. barbers, collection agencies, con-
iters and salesmen, optometrists, driver tractors. physicians, naturopathic physi-
training Instructors ot schools, funeral cians. and nurses. Meyer v. Campbell

directors, and **ni|»loyni."*tit agencies Imt 11071) 13 Ariz.App. (101, -I1SO IV-M 22.

§ 32-1555. Unlawful practice

It is unlawful for any person to practice, attempt to practice or
claim to practice naturopathy or any branch thereof without first
complying with the provisions of this chapter.

Historical Note

Source:
4 1S. Ch. 10s, I, '35, 07-1215, ('. '3,
§ 32-1556, Prosecution for violations

The county attorney of each county shall prosecute all persons
charged with violating this chapter within his county, but the board
may retain its own attorney or request legal assistance from the at-
torney general to aid in prosecuting such a violator. If the board ob-
tains legal assistance to prosecute or aid in the prosecution for a vio-
lation of this chapter, payment for such services shall be made from
the naturopathic board fund.

Historical Note

Source:
S 17. Cli. 105, 1. 35: 117-1217. C. '3!.

§ 32-1557. Violation; penalty; disposition of fines collected

A. A person who violates any provision of this chapter is guilty
of a misdemeanor punishable as provided by law.

li. Seventy-five per cent of fines collected under this chapter shall
lie remitted to tlie n. turopathic hoard fund and twenty-five per cent
to the county treasurer of the county in which tlie prosecution is con-
ducted.
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§ 32 -1557 PROFESSIONS ANI) OCCUPATIONS Title 32
C. Justice of the pesu-e courts, municipal courts and superior
courts shall have concurrent jurisdiction of offenses under this chap-

ter.
Historical Note

Source: Reviser’s Note:
$§ Hi, Cli. 105. 1. '35: CiT-I'MU. f. 3t Laws 11135 Cli. 105. 5 1> <S/tSIK. C.
3t U'iviilcil fur severabitity uf [t~ :iei.

Tlie provision is omittoil as unnecessary.

Library Rctcrcnccs

I'liy “icians ami Surgeons CAiO 137). C..1.S. 1'liysicialis ami Surgeons 5 30.
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

<

Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

March 5, 1984
MEMORANDUM
T0: Representative Furnace

FROM: Jay Livey
Legislative Analyst

RE: Regulation of Naturopaths in Other States
Research Request 84-055

Steve Levi of your staff asked that we compare the regulation and licen—
sure of naturopaths in other states withthe approach proposed by CSHB
374. There are currently six states, Washington, Arizona, Oregon,
Hawaii, Nevada, and Connecticut, that license naturopaths. We were
able to contact or obtain licensing laws for all of these states. The
comparisons of the laws includes the following information:

e the entity responsible for the regulation;
e requirements for licensure as a naturopath;
e scope of naturopathic practice; and

e reciprocity arrangements with other states.

Responsibility for Naturopathic Regulation

CSHB 347 puts the responsibility for the regulation of naturopaths in
Alaska within the authority of the Department of Commerce and Economic
Development. The department would have the authority to evaluate the
gualifications of aylicants, prepare and administer examinations to
applicants and rev <e and suspend licenses for cause. The State of
Washington uses a “imi lar structure, giving these powers to the Depart—
ment of Licensing.

In four states, Hawaii, Oregon, Nevada and Arizona, the authority to
administer the licensure law 1is given to a Board of Naturopathic Ex—
aminers. These boards may discipline licensed naturopaths through
revocation or suspension of licenses, establish and administer licensure
examinations, evaluate the qualifications of applicants and generally
administer the licensure law. Three of these states, Hawaii, Arizona
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and Oregon, have a three-member board composed of licensed naturopaths.
Nevada has a five-member Board of Examiners of which three members are
required to be naturopaths; one member is required to be a physician
and one member must be a layperson.

Connecticut has a structure that divides the licensing authority be—
tween a Board of Exami ers and the Department of Health Services. The
board, composed of 2 licensed naturopaths and one layperson, has the
authority to discipline licensed naturopaths according to procedures
established by the law and administrative code. The board is also re—
sponsible for developing the licensure examination. The Department of
Health Services administers the licensure statute, and has final respon—
sibility for licensing naturopaths under the statute.

Requi rements for Licensure

In summary, to be licensed as a naturopathic physician in any of these
states, the applicant must be a high school graduate, have graduated
from an approver school of Naturopathy and pass an examination adminis—
tered by either a state department or state board of examiners. As pro—
posed in the Alaska law, Hawaii, Oregon and Connecticut require that
applicants complete additional college work at an approved school. We
also found the the standards used by the states to define approved
schools of naturopathy were fairly similar to those proposed in the
Alaska law. All states require a inix of classroom and clinical study,
a course of study that occurs over four years and a minimum number of
hours required for graduation. Each state®s requirements are summarized
below.

Alaska. To be eligible for a license as a naturopath in Alaska, CSHB 347
would require the applicant to be a high school graduate or equivalent,
and to have completed two years of postsecondary education at an
accredited college of liber 1 arts and sciences, have successfully com—
pleted an examination given by the Department of Commerce and Economic
Development and not to have been licensed to practice naturopathic inedi-
cire in another state if the license has been revoked or suspended for
disciplinary reasons. In addition, the applicant must have graduated
from a legally chartered school of naturopathic medicine or a school
of naturopathic medicine that meets specific curriculum requirements
including a course of study of at least 4,000 hours of which 1,500 must
be clinical.

Hawai 1. In Hawaii, to be licensed as a naturopathic physician, an appli—
cant must reside in the state for one year prior to application, be a
high school graduate, have had two years liberal arts education at an
accedited college and be a graduate of a legally chartered school of
naturopathic medicine that meets specific curriculum requirements found
in the law. In addition, the applicant must pass an examination prepared
and administered by the Board of Naturopathic Examiners.
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Arizona. Arizona law requires an applicant for a naturopathic license
to be a high school graduate or the equivalent and to have graduated
from a school of drugless therapeutics, approved by the Board of Naturo—
pathic Examiners. The school must meet specific curriculum requirements
specified in the law and provide a total of at least 4,500 hours of
instruction. The applicant must also pass an examination prepared by
the Board of Examiners.

Connecticut. Connecticut law requires an applicant for a naturpathic
license to be a high school graduate, to have completed 64 weeks of
study at a college or scientific school approved by the Board of Naturo—
pathic Examiners and to have graduated from a legally chartered, repu—
table school or college of naturopathy approved by the board. To be
approved, the school of naturopathy, must require a course of resident
instruction of at least four years, with each year consisting of thirty-
six weeks of actual attendance. The applicant must also successfully
pass an examination given by the Department of Health Services.

Oregon. Minimum requirements to be eligible for a license of naturo—
pathy in Oregon include a high school diploma, two years satisfactory
study in an accredited college of liberal arts and sciences and gradu—
ation from a college of naturopathy approved by the Board of Naturo—
pathic Examiners. To be accredited, the college of Naturopathy must
provide at least 4,000 lecture or recitation hours. Applicants are
also required to pass an examination administered by the board.

Washington. Washington requires applicants for a naturopathic license
to be graduates of a school of naturopathic medicine approved by the
Director of Licensing and to pass an examination prepared amd adminis—
tered by the Director of Licensing. To be approved, the school must
require a high school diploma as a condition of admission.

Nevada. To be licensed as a naturopath in Nevada, the applicant must
be 21 years of age or older, a citizen of the United States or be legally
entitled to work and live here, a graduate of a school of naturopathic
medicine that is approved by the Board of Naturopathic Examiners and
must have successfully completed an examination administered by the
board.

Scope of Practice

The scope of naturopathic practice allowed by the proposed Alaska law
is similar to the scope of practice allowed in Oregon, Arizona, and
Connecticut. These states all allow naturopaths to perform childbirth,
draw blood for diagnosis purposes, sign birth and death certificates
and perforin minor surgeries.
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However, the states of Washington and Nevada restrict the scope of
naturopathic praccice more than the proposed Alaska law. These states
do not allow naturopaths to perform surgeries of any kind or perform
natural childbirth (except 1in Washington 1if a licensed midwife is
present). Naturopaths in Nevada must work under the supervision of
a physician; however, they are allowed to draw blood for diagnosis.

Alaska. The proponed Alaska law would allow naturopaths to perform
physical exams, write prescriptions for noncontrolled substances, sign
birth and death certificates, diagnose disease according to training,
treat patients by stimulating normal functions of tissues and organs
sensitized by disease, draw blood for laboratory purposes, use electri—
cal or other methods for repair and care of superficial lacera—
tions and abrasions, and practice natural childbirth in obsetrics.
According to the proposed law, a naturopath may not perform surgery ex—
cept as related to childbirth, use controlled substances, use radiation
therapy or use drugs except antiseptics, local anesthetics, minerals
and extracts, compounds or concentrates obtained from plants or animals.

Hawaii. Hawaii®"s naturopathic licensing law does not specify a scope

of al lowable practice. However, it does state that ‘'naturopathic

physicians licensed under this chapter shall observe and be sublet to
all state regulations relative to reporting births and deaths and all

matters pertaining to the public health with equal rights and obliga—
tions as physicians, surgeons, and practitioners of other schools of
medicine." Because we were unable to contact representatives of the

Hawaii Board of Naturopathic Examiners, we were unable to make specific

comparisons to the proposed Alaska law.

Arizona. The Arizona law does not specifically include the scope of
services naturopaths can offer. According to Dr. Milburn Shelton,
President of the State Naturopathic Licensing Board, the scope of
services is determined by the definitions found in the statute.* For
example, naturopathy means "a system for treating the abnormalities
of the human mind and body by the use of drugless and nonsurgical
methods Including the use of physical, electrical, hygenic, and sani—
tary measures and all form of physiotherapy.”

Nonsurgical 1is defined to Ke "a system oi treating the abnormalities
of the human mind and body without surgical invasion of the human body,
but does not preclude the use of acupuncture, electrical cr other methods
for the repair and care of incident and superficial lacerations and
abrasions, benign superficial lesions and the removal of foreign bodies

iDr. Milburne Shelton, President of the Arizona Board of Naturopathic
Examiners, (602) 937-9125.
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located in superficial structures, and the use of standard clincal
procedures in connection therewith.” This definition allows procedures
that are similar to ones allowed in the proposed Alaska law.

Dr. Shelton stated that naturopaths 1in Arizona could also perform
physical examinations, prescribe substances authorized in the statutes,
sign both birth and death certificates, treat patients with acupuncture,
draw blood for [laboratory purposes and practice natural childbirth.
He also noted that naturopaths in Arizona are prohibited from performing
the activities also prohibited in CSHB 347.

Connecticut. As with Arizona, the Connecticut law is not very specific
concerning the scope of practice naturopaths are allowed to perform.
However, according to Dr. Charles Soderstrom, President of the Board
of Naturopathic Examiners, the scope of practice 1is very similar to
the proposed Alaska 1.w.2 He noted that Connecticut naturopaths can
perform minor surgery, practice natural childbirth, sign both birth
and death certificates, draw blood for laboratory tests, and perform
diagnosis. However, as in the proposed Alaska law, naturopaths may not
perform major surgery, use controlled substances, or use radiation
therapy.

Oregon. The Oregon statutes allow naturopaths to "treat the human body
by use of drugless methc"s, which has for its object the maintaining
of the body 1in, or of restoring it to, a state of normal health.”
Although the full scope of allowed services is not detailed in the
statute, it does specifically mention that antiseptics and anesthetics
can be administered, birth and dfath certificates can be signed and
minor surgery (as defined in the statute) can be performed.3 Specific
prohibitions mentioned in the law include the practice of optometry,
performing chiropractic adjustment,” and prescribing drugs.

Washington. The Washington licencing law does not specifically detail
the scope of naturopathic practice. According to Yvonne Braeme, Execu—
tive Secretary to the Drugless Examining Committee.- the existing law
in Washington, which was adopted in 1919, 1is outdated.However, she
did note that naturopathic practice in Washington may be more restricted
than that proposed by the Alaska law. In Washington, naturopaths are

3Dr. Charles Soderstrom, President, Connecticut Board of Naturopathic
Examiners, (203) 633-5330.

aminor Surgery as defined in the Oregon law is very similar to the scope
of services detailed in the proposed Alaska statute.

4Ms . Yvonne Braeme, Executive Secretary, Washington State Board of
Drugless Medicine, (206) 753-3576.
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not allowed to sign birth and death certificates, draw blood for labora—
tory uses, perform natural childbirth without the presence of a licensed
midwife, do surgeries of any kind or prescribe medicine.

Nevada. Of all the states that we contacted, Nevada had the most re—
strictive law concerning naturopaths. In Nevada, naturopaths are
required to work under the supervision of a licensed physician and are
not authorized to ‘'"perform those functions and duties specifically
delegated by law to physicians, dentists, nurses, osteopaths, chiroprac—
tors, practitioners of traditional oriental medicine, podiatrists,

optometrists, hearing aid specialists or physical therapists.”

Specifically, naturopaths may not use x-ray or radium treatments, per—
form major or minor surgery, perform obstetrics, prescribe drugs or

draw blood for any reason other than diagnosis. Naturopaths may sign

birth and death certificates if they are co-signed by the supervising

physician.

Reciprocity in Licensing

Reciprocity refers to the granting of a license by one state based
on the fact that a license has been granted to the applicant by
another state that has similar [licensing requirements. The pro—
posed Alaska law gives this power to the Department of Commerce and
Economic Development assuming that the law in the state in which the
applicant currently has a license is equivalent to the requirements of
Alaska law.

Currently, the states of Arizona and Oregon have the power 1in their
statutes to grant naturopathic licenses based on reciprocity agreements.
The states of Nevada, Washington, Connecticut and Hawaii do not
allow reciprocity.

I hope that this informatiom is helpful to you. IT you would Ilike
copies of the naturopathic regulations from other states or require
additional research, p.ease let me know.
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May 10, 1984

Ms. Nancy Dietrich
Administrative Assistant to
Senator Joe P. Josephson

Re* HB 347
Dear Ms. Dietrich:

I enjoyed talking with you. The basic problem
confronting naturopaths 1i1s that the definition of the
practice of medicine Is so broad it encompasses the practice
of naturopathy. Dr. Pettijohn received a cease and desiBt
order from the Department of Occupational Licensing 1iIn
December. We went to the Superior Court and the order has
been stayed to give the legislature an opportunity tosolve
the problem. The solution so far iIsHB 347.

I feel we are less concerned with a naturopathic
licensing board than with the over-restricti a definitions
of the practice of medicine. You could, for instance, make
naturopathy an unlicensed activity, or make it licensed with
the Jlicensing done by the Department of Occupational
Licensing. 1 know Joe felt the Governor would veto any bill
setting up a new licensing board. While HB 347 doesn"t set
one up now, It has the potential to later. The major
changes we wish to have iIn thebill so thatit 1is
constitutional and allows naturopaths to practice the
professions they have been extensively tra ned to practice
are the following*

1. Page 4, Uline 13 - change '"Naturopath” to
"Naturopathic Physician.” Naturopathic doctors are licensed
as such iIn other states, A reference should be made to that
effect iIn this legislation.

2. Page 4, line 18-19 - Omit "accupressure™ and
in 1ts place put "including repair and care of superficial
lacerations and lesions.” Naturopaths are specifically
trained iIn minor surgery. This clause 1is essential for

perineal repairs associated with childbirth.

3. Page 4, line 26 - The words ‘'diagnosis or"
should be omitted. Naturopathic Physicians are trained IiIn
the use of X-Ray fo:; diagnhostic purposes.
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4. Page 6, Uline 27 - "Without prescription
drugs™ should be amended by "other than those substances
authorized under 08.45.160."" Some natural occurring plant,

animal, and nutritional substances arc prescription.
Naturopaths, however, are trained to prescribe them.
Examples are: prescription vitamins, minerals, enzymes,
glandulars, medical grade plant extracts, etc.

If 1 can be of any further help at all please let
me know.

Sincerely,

RCM/cmt
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1 am in support of licensing naturopathic physicians in Alaska
and 1 urge you to vote favorably to this end. House Bill 347 is
now In the senate HESS committee which you chair, I am
generally i1n favor of this legislation but would urge you to
support some changes which would allow naturopaths to praotice
their profession as trained without unjustifiable restrictions.

Please pass HB347 with the following amendments:

1. Page 4 Line 13 - change Naturopath to "Naturopathic
Physician.' Naturopathic doctors are licensed as such iIn other
states. A reference should be made to that effect iIn this
legislation.

2. Pago 4 Line 18-19 - Omit accupresaure and iIn its place
put "including repair and care of superficial lacerations and
lesions.” Naturopaths are specifically trained in minor
surgery. This clause is essential for perineal repairs
associated with Childbirth.

3. Pare 4 line 26 - The words "‘diagnosis or' should be
omitted. Naturopathic Physicians are trained iIn the use of X-Ray
for diagnostic purposes,

4. Page 6 line 27 - "Without prescription drugs'™ should be
amended by "other than those substances authorized under
08.45.160." 8omo natural occurring plant, animal, and
nutritional substances are prescription. Naturopaths, however,
are trained to prescribe them, Examples are: prescription
vitamins, minerals, enzymes, glandulars, medicial grade plant
extracts etc.

W -tw a) *J,D.
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() A temporary permit issued under (a)(1) of this

valid until the date on which the results of the nextexamination

is offered under AS 08.45.120 are released. A temporary
under (a)(2) of this section is valid forone year.
Sec. 08.45.140. LICENSE RENEWAL. A license issued

chapter expires unless it is renewed every four years.

Sec. 08,45.150. FEES. The following fees are imposed under this

chapter:

application for examination  ......

(2) application for re-examination.  ._.......

(3 license issuance or renewal ....... ... ... ... .....

(4) temporary permit issuance...,

fjeu. 00.45.160. SCOPE OF NATUROPATHIC PRACTICE, (@) A ate)-

fiasn in the course of the practice of naturopathy may

(1) use systems of diagnosis for which the naturopath has

been trained;

(2) treat patients by physiological, nutritional,,

icul, manual,, hydrotheraneutic and Ediytotbernpoutic moans, wetfart3tc/r

w prcA it'i*]| Lilcer“iT (on feC /cnl

(UfeaAule, and with minerals, and with extracts, compound;
tratoc obtained fromplants or animals;
(3 practice natural childbirth In obstetrics.
() A naturopath may not

(1) perform surgery;

(2) use or proscribe controlled substances as defined

AS 11.81.900(b)(6); or

(@ use xjray equipment, radium, or irradiation for nStiHRVI*

S&ESbr therapy .

Sec. 00.45,170. CONTINUING EDUCATION, (@ The department shall

prescribn by regulation continuing education rcquirem”jqts for

CSHB 347(Fin) am

permitissued

t

* flh it-
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safely;
(5) fails to comply with this chapter or a regulation
adopted under this chapter;
(6) continued to practice after becoming unfit due tc
(A) professional incompetence;
(B) addiction or severe dependency on alcohol or other
drugs that impairs the person®s ability to practice safely;
(©) physical or mental disability;
(7) engaged in lewd or immoral conduct in connection with
the delivery of professional service to a patient.

Sec. 08.45.220.VIOLATIONS. (@ Except as provided in (b) of
this section, a person Is guilty of a class B misdemeanor if the
person intentionally violates a provision of thin chapter or a regula*
tion adopted under this chapter.

(b) A person who praotices naturopathy without a valid temporary
permit or license issued under this chapter is guilty of a clars A
irisdemeanor.

(©) Nothing in thic chaptor prohibits the practice of midwifery
by persons other than practitioners of naturopathy.

Sec. 08.45.900. DEFINITIONS. In this chapter

(1) T"department” means the Department of Commerce and
Economic Development;

(@ T"naturopathy"™ and '"naturopathic" means a system of
human health care that promotes good health through the prevention and

treatment of illness by the vise of educational, physical, nutritional,

botanical, h,sl«nf* and *htr m«hJda,jnd »jtho” £Stir

3criptlon drugs*surgery, x-ray equipment or radium therapy.
* Sec. 3. LICENSING OF PRACTITIONERS OF NATUROPATHY WITHOUT EXAMINATION

INTERNSHIP. (@ The Department of Commerce and Economic Development

CSHB 347(Fin) am 6
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shall Issue a license to practice naturopathy to a person who, on the
effective dateof this Act,

(1) 1is residing and practicing naturopathy in the state;

(2 has passed an examination and 1is licensedto practice
naturopathy in another state, territory, or province;

(3 has graduated from a school of naturopathy that has, as a
requirement for graduation, successful completion of a course of resident
instruction of at least nine months actual attendance in each of four years
and successful completion of a course of stud> totaling at least 4,000
hours; and

(A) applies for a license under this section no later than
June 30, 1985.

CbrAMemporary permit issued #jrtd~r thi® section ia valid, uytil thj
AS 08.45.120, as enacted in sec. 2 of this Act, ore"Ya-WA&ed,

* Sec. 4, Notwithstanding AS 08,45.010 as enacted in sec. . of tfcia
Act, the first members of the Boax"d of Naturopathic Examiners shall be
appointed for the following terms; one member shall serve a one-year term,
two members shall serve two-ye ir terms, and two members shall serve three-

year terms.
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"IF YOU CARE TO CONSIDER SENATOR HALFORD®"S SUGGESTION, PLEASE CONSIDER
THIS WORDING*

THE DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT SHALL ISSUE A
LICENSE TO PRACTICE NATUROPATHY TO ALL NATUROPATHIC -PHXSICXANTFf-——
PRACTICING AND RESIDING IN THE STATE PROVIDED THAT THE NATUROPATH
MAS A VALID LICENSE TO PRACTICE NATUROPATHY IN SOME OTHER STATE

CR PROVINCE AND HAS GRADUATED FROM A SCHOOL OF NATUROPATHIC MEDICINE
REQUIRING AT LEAST 4,000 HOURS OF IN RESIDENCE STUDY*

THE PRACTICE OF NATUROPATHY BY LICENSED NATUROPATHS SHALL NOT BE
CONSIDERED THE PRACTICE OF MEDICINE PROVIDED THAT THEY USE NO
PRESCRIPTION DRUGS EXCEPT VITAMINS, MINERALS, AND HERBAL REMEDIES,
PRACTICE NO SURGERY EXCEPT THE REPAIR OF SUPERFICIAL LACERATIONS

AND LESIONS, USE NO TYPES OF RADIUM OR X-RAY THERAPY,\AND DO NOT
REPRESENT THEMSELVES AS PRACTICING ANYTHING OTHER TIIANv NATUROPATHY*"
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COMMITTEE REPORT

SENATE
FURTHER:
5/iulyj
Date:
Mr. President:
The Committee on has had
ilui g tho Uv- i.nitic m«i ¢ rh;

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ 1 do pass [ 1 do not pass

[ 1 do pass with attached amendments(s)

[ ] same title
[ 1 replace with CS for [ ] new title

and recommends

[ ] AID attaches a "Letter of Intent” [ 1 New Fiscal Note

[ 1 reportsit back without recommendation

[ 1 referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:
[ - -r!
/ /- /S'y—

CHAIRMAN
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POSITION PAPER

HOUSE BILL NO. 352

"An Act relating to the definition of death; and providing for an effect—
ive date."

BACKGROUND

A Uniform Definition of Death has been endorsed by the National Conference
of Commissioners on Uniform State Laws, the American Medical Association,

the American Bar Association, the President®s Commission for the Study of
Ethical Problems in Medical and Biomedical and Behavioral Research as well
as by the American Academy of Neurology and the American Electroencephal-

ographic Society. The Uniform Definition is as follows:

"An individual who has sustained either (1) irreversible cess—
ation of circulatory arid respiratory functions, or (2) irrev—
ersible cessation of all functions of the entire brain, in—
cluding the brain stem, 1is dead. A determination of death

must be made in accordance with accepted medical standards."

According to information received from the Commissioners on Uniform State
Laws, 19 states have now adopted tin"s definition, up from two states
in 1981.

DISCUSSION

The definition proposed in this Bill, differs from the Uniform Definition
in several respects:

1. In the Bill, "person" is substituted for "individual™. The Uniform
Definition purposely included the term "individual™ to conform to
the standard designation of a human being. The term "person™ was
not used because it is sometimes used by the law to include a
corporation. Although that particular confusion would be unlikely
to arise, the narrower term "individual™ 1is more precise and thus
avoids possibility of confusion.

2. In the Bill, the phrase "medically and legally dead"” 1is used. The
Uniform Definition prefers the phrase "is dead" since the broader
mprovisions were considered to bo misleading. The President®s Comm-
mesion stated, A law setting a general standard without explicit
limitations would be assumed to apply for all legal purposes; to
say so in the statute, however, only raises needless questions
(e.g., what does "all llegal purposes® leave out? For example,
proceedings in equity?"]*

i/ Defining Death. Medical, Legal and Ethical Issues in the-
Determination of Death. President®s Commission for the Study of
Ethical Problems in Medicine and Biomedical and Behavioral Res-
search. Pg. 79. Government Printing Office, Washington, B.C., 1981.



3. The Bill sets the standard for establishing death as "ordinary
standards of medical practice”, while the Uniform Definition adopts
"accepted medical standards™. This difference is probably not
important.

4. The Bill adds a provision that death may be pronounced "before artifi-
cial means of maintaining respiratory and cardiac function are term—
inated.” The Uniform Definition avoids the necessity for such a pro—
vision by simply stating that an individual "is dead" when either
"irreversible cessation of circulatory and respiratory function or
irreversible cessation of all functions of the entire brain, includ—
ing the brain stem” has occurred. When either of these circumstances
prevails, the appropriateness of stopping medical intervention is
apparent.

POSITION

While the Department considers the definition proposed in the Bill to
be better than the current statutory definition, it would prefer that
the Uniform Definition of Death be adopted.

Recommended by:
E.S. Rabeau, M.D.
Di rector
Division of Public Health

Date:

Approved by:
Rbbert London Smith, Ph.D
Commissioner
Department of Health and
Social Services

Date:
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STATE OF ALASKA

FISCAL NOTE Revision Date
REQUEST I1.  FISCAL DETAIL
Bi 11/Resolution No.: HB 403 Agency Affected: Commerce & Ec. Dev.
Title: insurance trade practices Program Category Affected: Punirc Vrot>
Sponsor: Furnace BRU, Program of Subprogram(s) Arfecteaf
Requestor: Labor & commerce Division of Insurance

EXPENDITURES/REVENUES:  (Thousands of Do! ars)

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

total Operating

CAPITAL 0 0 0 0 1 0 0 1
REVENUE 0 0 0 0 0 0
FUNDING:  (Thousands cf Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS e 1 1
OTHER (Specify Source)
! [ 1
POSITIONS:
w1 -Time- 0 0 e o ' 0 . IT
part-time 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS:

Prepared Byr Phone:_ 465-2515
Division: Date: 5/13/83
Approved by Commissioner: Richard A. Lvon Date:

Department: Commerce & Economic Development
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Date: /1
Mr. President:
HESS HB 334 am
The Cowrittee on has had

rcif ting to physicians 1 staff privilege* :n hor.pitols.

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ 1 do pass [ 1 do not pass

[ ] do pass with attached amendments(s)
[M1 same title

[ 1 replace with CS for [ 1 new title
/
and recommends (& / , G V-
/
[ 1 AND attaches a "Letter of Intent” [ 1 New Fiscal Note

[ 1 reports it back without recommendation
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Alaska State Legislature

Representative Niilo Koponen

t \iRBANKS JUNEAU

Box 252 Fbuch V
Fairbanks. Alaska 99707 Juneau. Alaska 99811

479-6782 465-4992

April 25, 1983

SPONSOR & COSPONSOR STATEMENT ON HB 354

Subsequent testimony has shown that not all hospitals would be able to
comply with the requirements of the original bill in all cases. Therefore,
the following amendments would be acceptable to us: o !

page 1, line 11 - delete [seven days], insert ten working days,
after "suspending"™, insert for more than thirty
days
The line will now read:
"Within ten working days after suspending for more than thirty

working days or revoking the staff privileges of a physician..."”
or

Sponsor

Cosponsor
Representative Milo Fritz



A laska Statutes

Revisor's notes. — This section is
derived from AS 11.15.060 and was
renumbered by Che revisor of statutes pur-
suant to § 22, ch, 166, SLA 1978 (revision
of the criminal code).

Cross references. — For power of the
State Mecical Board to regulate abortion
procedures, see AS 08.64.105.

Legislative history reports. — For

Chapter 20,

Article

report on ch. 103, SLA 1970 (CSSB 527
(HVVE)), see 1970 Senate Journal Supple-
ment No. 10; 1970 Journal Supplements
Nos. 12 nnd 13. Also refer to the following
relevant reports on abortion bills: 1970
Senate Journal Supplements Nos. 1 nnd 4
(re SB 411); 1970 House Journal Supple-
ment No. 11 (re CSHB 776).

Hospitals.

1. Regulation of Hospitals (§8 18.20.010 — 18.20.130)
2. Alaska Hospital and Medical Facilities Survey and Construction Act (88 18.20.140 —

18.20.220)

3. Payment of Hospital Charges (88 18.20.230 — 18.20.260)

Article 1. Regulation of Hospitals.

Section

10. Purpose

20. License required

30. Application and fees

40. Issuance nnd renewal of liccn.e and
posting

45. (Repealed)

50. Denial, suspension or revocation of
license

60. Regulations and standards

70. Compliance with regulations

75. Risk manugemont

Collintcrnl references. — 40 Am. Jur.
2d, Hospitals nnd Asylums, 8§ 1ct seq. 51
Am. Jur. 2d, Licenses and Permits, 5 4 ct
seq.
41 C.J.S., Hospitals, § | et seq.

Pcsthouse or contagious disease hospital
0s nuisance. 4 ALR 995; 18 ALR 122; 48
ALR 518.

Liability of hospital maintained at
expense of stale or a political subdivision
for torts of its officers or employees. 25
ALR2d 203.

Nonprofit chnritablo institutions as
within operation of labor statutes. 26
ALR2d 1020.

Tax exemption of Blue Cross, Blue
Shield, or other hospitu! or medical service
corporation. 88 ALR2d 1414.

Applicability, to negligence action
agninst hospital, of statute of limitations
applicable to malpractice and related
actions against physicians, surgeons, or
the like. 89 ALR2d 1180.

Liability of hospital for refusal to admit
or treat patient. 35 ALH3d 841.

Section
80. Inspection and consultation for alter-
ations

85. Hospital records retention

90. Information confidential

100. Annual report of department

110. Misdemeanor to establish or conduct
hospital without license

120. Injunction orother process to prevent
establishment or operation without
a license

130. Definitions

Exclusion of or discrimination against
physician or surgeon by hospital. 37
ALR3d 645.

Power of court or other public ngency to
order medical treatment over parental
religious objections for child whose life is
not immediately endangered. 52 ALR3d
1118.

Power of court to order or authorize
discontinuation of extraordinary medical
means ofsustaining human life. 79 ALR.Id
237.

W hat Btatute of limitations governs phy-
sician's action for wrongful denial of hos-
pital privileges. 3 ALR-itli 1214.

Fnlse imprisonment, in connection with
confinement in nursing home or hospital. 4
ALIMth 449.

Governmental tort liability for injuries
caused by negligently released individual,
(i ALIMth 1155.

Propriety of hospital's conditioning phy-
sician's stafT privileges on his carrying
professional linhility or malpractice insur-
ance. 7 ALIMth 1238.

Sec. 18.20.010. Purpose. The purpose of AS 18.20.010 — 18.20.130
is to provide for the development, establishment, and enfoicement of
standards for (1) the care and treatment of individuals in hospitals,
convalescent homes, nursing homes oind public health centers, commu-
nity mental health centers and facilities for the mentally retarded; and
(2) the construction, maintenance, and operation of hospitals which
will promote safe and adequate treatment of individuals in hospitals.
(8 40-6-2 ACLA 1949; am 8 1 ch 112 SLA 1957; am § 1 ch 63 SLA

1964)

Collateral references. — Liability for
injury by X-ray by hospital, 13 ALR 1414;
26 ALR 732; 57 ALR 268; 60 ALR 259.

Liability of private, noncharitable hos-
pital or sanitarium for improper care of
treatmentofpatients. 22 ALR 341; 39 ALR
1431; 124 ALR 186.

Hospital's liability for exposing patient
to contagious disease. 22 ALR 352; 39 ALR
1434; 124 ALR 199.

Hospital's liability for mistake in diag-
nosis. 22 ALR 354; 39 ALR 1435; 124 ALR
202.

Liability for medical or surgical services
rendered inmates of pesthouse or county
hospitals. 44 ALR 1290.

Liability of hospital for personal injury
due to slippery condition of floor. 118 ALR
434.

Applicability ofres ipsa loquitur rule to
injuries received by hospital patient, 173
ALR 535.

Exclusion of, or discrimination against,
physician or surgeon by authorities of
hospital. 24 ALR2d 850.

Liability of hospital for ii\jury or death
ofpatientthrough defective bed. 31 ALK2d
1128.

Linhility of hospital to patient injured
through defective wheel chair or similar
furniture or appliance. 31 ALU2d 1148.

Hospital's liability for injury or death in
obstetrical case. 37 ALR2d 1284.

Linhility of hospital for injury by X-ray.
41 ALR2d 338.

Liability of hospital for injury or death
from blood transfusions. 59 ALR2d 785.

Liability of hospital or sanitarium for
negligence of physician or surgeon. 69

ALH2d 305.

Liability of hospiln! or «n*vtnrium for
injury or death of patient as result of
escape or attempted escape. 70 ALK2d
347.

Hospital's liability to visitor injured as
result of condition ofexterior walks, steps
or grounds, 71 ALK2d 427.

27

Hospital’s liability to visitor injured by
slippery, obstructed or defect' re interior
floors or steps. 71 ALR2d 436.

Hospital’s liability for injury tq patient
from heat lamp or pad or hot water bottle.
72 ALR2d 408.

Hospital's liability for exposing patient
to extraneous infection or contagion. 96
ALR2d 1205.

Hospital’s liability for personal injury or
death of doctor, nurse, or attendant. 1
ALR3d 1036.

Malpractice in connection  with
intravenors or other forced or involuntary
feeding of patient. 6 ALR3d 668.

Validity and construction of contract
exempting hospital or doctor from liability
for negligence to patient. 6 ALR3d 704.

Hospital's liability for negligence in con-
nection with preparation, storage, or
dispensing of drug or medicine. 9 ALR3d
579.

Hospital's liability for negligence in
failing to review or supervise treatment
given by individual doctor, or to require
consultation. 14 ALR3d 873.

Hnspitnl’s liability to patient for injury
sustained from defective equipment
furnished by hospital for use in diagnosis
or treatment of patient. 14 ALR3d 1254.

Hospital’s linhility to pntient or
prospective patient ii\jured us result of
physical condition of promisor. 16 ALR3d
1237.

Malpractice liability of physician or hos-
pital where patient sufTers heart attack or
the like while undergoing unrolcted medi-
cal procedure. 17 ALR3d 796.

Malpractice in diagnosis nnd treatment
of discuses or condition of the heart or
vnscular system. 19 ALR.Id 825.

Hospitnl'a liability for it\juries sustained
by patient as a result of restraints imposed
on movement. 25 ALR3d 1450.

Malpractice in diagnosis and treatment
of tetanus. 28 ALH3d 1364.



Liability of hospital for negligence of
nurse assisting operating surgeon. 29
ALR3d 1065.

Hospital's liability for injury or death to
patient resulting from or connected with
administration of nnesLhctic. 31 ALR3d
1114,

Liability of hospital for refusal to admit
or treat patient. 35 ALR3d 841.

Attending physician’s liability foripjury
caused by equipment furnished by hos-
pital. 35 ALR3d 1068.

Hospital's liability to patient injured
going to or using bathroom or toilet
facilities. 36 ALR3d 1235.

Liability for negligence in diagnosing or
treating aspirin poisoning. 36 ALR3d
1353.

Liability of one releasing institu-
tionalized mental pc. ient for harm he
causes. 38 ALR3d 699.

Medical malpractice in connection with
diagnosis, care, or treatment of diabetcB.
42 ALR3d 482.

Hospital's liability for injury allegedly
caused by improper diet or feeding of
patient. 42 ALR3d 736.

Liability for ipjury allegedly resulting
from negligence in making hypodermic
injection. 45 ALR3d 731.

Liability for injury or death from blood
transfusion. 45 ALR3d 1364.

Liability of hospital for injury caused
through assault by a patient. 48 ALR3d
1288.

Hospital’s liability to patient for injury
allegedly sustained from absence of partic-
ular equipment used in diagnosis or
treatment of patient. 50 ALR3d 1141.

Hospital's liability for negligence in

selection or appointment of staff physician
or surgeon. 51 ALR3d 981.

Liability for injuries or death resulting
from physical therapy. 53 ALR3d 1250.

Liability of hospital, or medical practi-
tioner, under doctrine of strict liability in
tort, or breach of warranty, for harm
caused by drug, medical instrument, or
similar device used in treating patients. 54
ALR3d 258.

Liability of physician or hospital in .he
performance of cosmetic surgery upon the
face. 54 ALR3d 1255.

Liability of hospital, other than mental
institution, for suicide of patient. 60
*LR3d 880.

Validity and construction ofcontract be-
tween hospital and physician providing for
exclusive medical services. 74 ALR3d
1268.

Tort liability of physician or hospital in
connection with organ or tissue transplant
procedures. 76 ALR3d 890.

Recovery for mental or emotional
distress resulting from injury to, or death
of, member of plaintifTs family arising
from physician’s or hospital's wrongful
conduct. 77 ALR3d 447.

Malpractice in connection with diag-
nosis of cancer. 79 ALR3d 915.

Patient  tort liability = of  rest,
convalescent, or nursing homes. 83 ALR3d
871.

/rbitralion of medical malpractice
claim. 84 ALR3d 375.

Malpractice  in  connection  with
elcctroshock treatment 94 ALR3d 317.

Application of rule of strict liability in
tort to person or entity rendering medical
services. 100 ALR3d 1205.

Sec. 18.20.020. License required. No person or government unit,
except the federal government, acting severally orjointly with another
person or governmental unit may establish, conduct or maintain a
hospital in the state without a license. (§ 40-6-3 ACLA 1949; am § 3

ch 112 SLA 1957)

Crosr, references. — As to requirement
for certificate of need to construct or alter
a health care facility, see AS 18.07.011 —
16.07.111.

Opinions of attorney general. — A
nursing home is considered u hospital for
the purpose rr the licensing provisions.
1963 Op. Alt'y Gen., No. 7.

If n person es ablishes n hospital which
gives general an 1 medical treatment and
in addition provii ea nursing service, both

aspects of hospital operation are
nonetheless within the same hospital, nnd
there is nojustification for breaking up the
operations of one hospitnl into sepnrnhlu
units for licensing purposes; therefore, one
license should be required for the entire
hospitnl operation. 1963 Op. Attly Gen.,
Nu. 7.

Collateral references. — Licensing
and regulation ofnursing or rest homes. 97
ALR2d 1187.

0q

Sec. X8.20.030. Application and fees. Application for a license
shall be made to the department upon a form provided by it, and shall
contain the information the department requires, which may include
affirmative evidence of ability to comply with the reasonable stan-
dards, rules and regulations prescribed under AS 18.20.060 —
18.20.080. Each application for a license shall be accompanied by a
license fee of $10. The department shall deposit all fees received in the
state treasury. (8 40-6-4 ACLA 1949)

Sec. 18.20.040. Issuance and renew-al of license and posting.
Upon receipt of an application for license and the license fee, the
department shall issue a license if the applicant meets the require-
ments established under AS 18.20.060 — 18.20.080. If the applicant
does not meet the requirements established under AS 18.20.060 —
18.20.080 but makes continued efforts to comply with them, the depart-
ment may grant him a temporary or provisional license for a reason-
able period of time. A license, unless suspended or revoked, is
renewable annually without charge upon filing by the licensee, and
approval by the department of an annual report on the uniform date
and containing the information in the form the department prescribes
by regulation. Each license issued is for the premises and person or
governmental unit named in the application and is not transferable or
assignable except with the written approval of the department.
Licenses shall be posted in a conspicuous place on the licensed prem-
ises. (§ 40-6-5 ACLA 1949; am § 4 ch 112 SLA 1957)

Sec. 18.20.045. Insurance required.

Repealed by § 40 ch 177 SLA 1978.

Editor’s i, Jtos. — Tha repealed section ch. 177, SLA 1978 in the 1978 Temporary
derived from 8§ 39, ch. 102, SLA 1976. and Special Acts and Resolves.
As to purpose of repealing act, see 8§ 1,

Sec. 18.20.050. Denial, suspension or revocation oflicense. The
department may deny, suspend or revoke a license in a case in which
it finds that there has been a substantial failure to comply with the

requirements established under AS 18.20.060 — 18.20.080. (§ 40-6-6
ACLA 1949)

Sec. 18.20.060. Regulations and standards. The department
shall adopt, amend, and enforce rules, regulations and standards for all
hospitals designed to further th 2 accomplishment of the purposes of AS
18.20,010 — 18.20.130 in promoting safe and adequate treatment of
individuals in hospitals in the interest of public health, safety and
welfure. (§ 40-6-7 ACLA 1949)

See. 18.20.070. Compliance with regulations. Each hospital in
operation at the time the department adopts rules and regulations or



§ 18.20.075 Alaska Statutes § 18.20.085

minimum standards under AS 13.20.010 — 18.20.130 has a reasonable
time, under the particular circumstances, not exceeding one year from
the date of adoption within which to comply with them. (§ 40-6-8
ACLA 1949)

Sec. 18.20.075. Risk management, (a) To be eligible for a license
each hospital shall have in operation an internal risk management
program which shall

(@) investigate the frequency and causes of incidents in hospitals

which cause injury to patients;

<2) develop and implement measures to minimize the risk of injury
to patients; in developing these measures each hospital shall take into
account recommendations of its medical staff, the Medical Indemnity
Corporation of Alaska, private underwriters, industry standards, expe-
rience of other hospitals, and recommendations of licensing boards of
other health care providers; and

(3) analyze patient grievances which relate to patient care.

(b) The department shall adopt by regulation standards for the risk
management programs in hospitals in the state which may vary
according to the size of the hospital, the type of care offered by the
hospital, and other factors found relevant by the department. Regu-
lations adopted under this subsection are subject to the Administrative
Procedure Act (AS 44.62). (8 39 ch 102 SLA 1976)

Cross references. — As to the Medical ch. 102, SLA 197G, see notes to AS
Indemnity Corporation of Alnska, see AS  09.55.536 and Alas. Const., art. I, § 14.
21.88.020 et seq. As to constitutionality of

Sec. 18.20.080. Inspection and consultation for alterations, (a)
The department shall make annual inspections and investigations of
hospital facilities.

(b) The department may by regulation require that a licensee
applicant desiring to make a specified type of alteration or addition to
its facilities or to construct new facilities shall, before commencing the
alteration, addition or new construction, submit plans and
specifications to the department for preliminary inspection and
approval or recommendations with respect to compliance with its regu-
lations and standards. (§ 40-6-9 ACLA 1949; am § 5ch 112 SLA 1957)

CroBsreferences. — Astorequirement a health care facility, see AS 18.07.011 —
for certificate of need to construct or alter  18.07.111.

Sec. 18.20.085. Hospital records retention, (a) Unless specified
otherwise by the department a hospital shall retain and preserve
records which relate directly to the care and treatment of a patient for
a period ofseven years following the discharge ofthe patient. However,
the records ofa patient under 19 years ofage shall be kept until at least

or

§ 18.20.090 Health and Safety § 18.20.120

two yc-ars after the patient has reached the age of 19 years or until
seven years following the discharge of the patient, whichever is longer.
Records consisting of X-ray film are required to be retained for five
years.

(b) The department shall by regulation define the types of records
and the information required to be included in the records retained and
preserved under (a) of this section. The department may by regulation
specify records and information to be retained for longer periods than
those set out in (a) of this section.

(c) Ifa hospital ceases operation, it shall make immediate arrange-
ments, as approved by the department, for the preservation of its

records.

(d) In this section, "hospital™ includes those facilities defined as hos-

pitals under AS 18.20.1300) and

Collateral references. — Admissibil-
ity on issue of sanity of expert opinion
based partly on medical, psychological or
hospital reports. 55 ALR3d 551.

Admissibility under business entry stat-
utcs of hospital records in criminal cases.
69 ALR3d 22.

Admissibility under Uniform Business
Records as Evidence Act or similar statute

18.20.210(3). (§ 1ch 41 SLA 1970)

sician to treating physician. 69 ALR3d
104.

Admissibility under state law of hos-
pital record relating to intoxication or
sobriety of patient. 80 ALR3d 456.

Discovery of hospital's internal records
or communications as to qualifications or
evaluations of individual physician. 81
ALR3d 944.

of medical report made by consulting phy-

Sec. 18.20.090. Information confidential. The department may
not publicly disclose information received by it in a manner identifying
an individual or hospital except in a proceeding involving the question
of licensing. (8 40-6-11 ACLA 1949)

Sec. 18.20.100. Annual report of department. The department
shall prepare and publish an annual report of its activities and oper-
ations under AS 18.20.020 — 18.20.130. (§ 40-6-12 ACLA 1949)

Sec. 18.20.110. Misdemeanor to establish or conduct hospital
without license. A person establishing, conducting, managing, or
operating a hospital without a license is guilty of a misdemeanor, and
upon conviction is punishable by a fine of not more than $500.
(8 40-6-14 ACLA 1949)

Cross references. — As to sentences
for misdemeanors, sec AS 12.55.135.

Sec. 18.20.120. Injunction or other process to prevent estab-
lishment or opcrntion without a license. Upon the advice of the
attorney g-Leral, the department may maintain an action for injunc-
tion or other process against . person or governmental unit to restrain
or prevent the establishment, conduct, management or operation of a
hospital without, . license. (§ 40-6-15 ACLA 1949)
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Sec. 18.20.130. Definitions. In AS 18.20.010 — 18.20.130

(1) "hospital™ means an institution or establishment, public or
private, devoted primarily to providing diagnosis, treatment, or care
over a continuous period of 24 hours each day for two or more
nonrelated individuals suffering from illness, physical or mental dis-
ease, injury or deformity, or any other condition for which medical or
surgical services would be appropriate;

(2) "governmental unit" means the state, a municipality, or other
political subdivision, or a department, division, board or other agency
of any of them;

(3) "department™ means the Department of Health and Social Ser-
vices. (5 40-6-1 ACLA 1949; am 5 2 ch 112 SLA 1957; am § 2 ch 63
SLA 1964; am 8§ 6 ch 104 SLA 1971; am § 1 ch 72 SLA 1978)

Effect of amendments. — The 1978
amendment rewrote paragraph (1).

Article 2. Alaska Hospital and Medical Facilities Survey
and Construction Act,

Section Scch'on

140. Purpose 180. Approval of applications
141. Department functions 190. Inspection of projects
150. Duties of department 20(1. Acceptance of grants
160. Priority of projects 210. Definitions

170. Application for construction projects 220. Short title

Collateral references. — 40 Am. Jur.
2d, Hospital und Asylums, 88 3. 4.

41 C.J.S., Hospitals, § 5.

Depreciation of property by the erection
of a hospitnl by a municipality as a
"taking" or "damaging" within the
constitutional provision. 4 ALII 1012.

Power of municipal corporation to pro-
vide hospital. 25 ALR 612.

Hospital as within lax exemption provi-
sion not specifically naming hospitals. 144
ALR 1483.

Licensing and regulation of nursing or
roBt homes. 97 ALR2d 1187.

Validity and construction of zoning
regulations expressly referring to hos-
pitals. sanitariums, nursing homes. 27
ALR3d 1022.

Validity and construction of statute
requiring establishment of "need" ns
precondition to operation of hospital or
oilier facilities for the care of sick people.
01 ALR.'ld 278.

Mousing facilities for former patients of
mental hospital as violating zoning
restrictions. 100 ALH3d 876.

Sec. 18.20.140. Purpose. The purpose of AS 18.20.110 — 18.20.220
is to make an inventory of existing hospitals and medical facilities,
community mental health centers nnd facilities for the mentally
returded, to survey the need for construction of hospitals and medical
facilities, community mental health centers and facilities for the
mentally retarded, and to develop u program and plan of construction
for each. (§ 2 ch 87 SLA 1955; am S 3 ch 63 SLA 1964)

§ 18.20.141 Health and Safety § 18.20.1IF

NOTES TO DECISIONS

The moneys used to construct the of Ketchikan, Sup. Ct. Op. No. 146 (Fi
Ketchikan hospital were spent for a No, 275), 383 P.2d 721 (1963).
public purpose. Lien v. City of A3 public purpose depends on cHa
Ketchikan, Sup. Ct. Op. No. M6 (File No.  ncler of use. — The test of whether a pu
275), 383 P.2d 721 (1963). lie purpose is being served does not dept'l

And that purpose does not become on the religious or nonreligious nature
nonpublic when the hospital is turned  the agency that will operate the leas<
over to a charitable, nonprofit corpo-  property, but upon the character ofthe u
ration for operation, rather than being to which the property will be put. Lien
operated by the city itself. The public City of Ketchikan, Sup. Ct. Op. No. M
purpose remains unchanged. Lien v. City  (File No. 275), 383 P,2d 721 (1963).

Sec. 18.20.141. Department functions. The department shall 1
the sole agency for the administration of the plan as required by th
federal act. The department shall develop and administer any pn
grams necessary for compliance with the federal act. (§8 4 ch 63 SL.
1964)

Sec. 18.20.150. Duties of department. The department shall

(1) for each of the following groups of facilities: Group 1. Hospital
and medical facilities; Group 2. Community mental health center:
Group 3. Facilities for the mentally retarded;

(A) make a statewide inventory of existing public, nonprofit an
proprietary facilities;

(B) survey the need for construction of these facilities;

(C) on the basis of the inventory and survey, develop a program fo
the consti uction of public and other nonprofit facilities for each ofthes
groups which will, in conjunction with existing facilities, afford th
necessary physical facilities for furnishing adequate facility services t
all residents of the state;

(2) prepare and submit to the surgeon general a state plan, includini
the hospital and medical facilities, community mental health center
and facilities for the mentally retarded construction prograr
developed under (1) of this section. The plan will provide for the estal
lishnicnt, administration, and operation of hospital and medico
facilities, community mental health centers nnd facilities for th
me..“ally retarded, and construction activities in accordance with th
requirement. -rthe federal net and the regulations promulgated unde
it; before ;ne submission of the plan to the surgeon general, the depart
mentshi il give adequate publicity to a general description ofthe provi
filons priiposed to be included, and hold a public hearing where person
or orp .niznlions with a legitimate interest in the plan may expres
their views. After approval of the plan by the surgeon general, thx
department shall publish a briefsummary of the provisions in at leas
one newspaper of general circulation in the state, and shall mnk’
copies of the plan available upon request to interested persons, am
from time to time but not less often than annually, the commissione
shall review the construction program and submit to the surgeon gen
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MEMORANDUM

TO: JOE
FROM: NANCY
RE: REGULATION OF RELIGIOUS SCHOOLS

FATHER STEVE MOORE CALLED ME YESTERDAY AFTERNOON AND SAID THAT
THE ARCHDIOCESE WILL HAVE A FORMAL POSITION PREPARED BY MONDAY.
THEY PLAN TO OPPOSE THE PRESENT FORM OF THE BILL AND WERE
DISTRESSED TO FIND THAT THEY HAD NOT BEEN NOTIFIED OF THE
HOUSE HESS TELECONFERENCE WHEN THEY HAD MADE A SPECIFIC REQUEST.
ALSO, THE CHANGES MADE IN HOUSE RULES REMOVES RELIGIOUS
PRESCHOOLS AND NURSERIES FROM ALL REGULATION BY EDUCATION
AND HEALTH AND SOCIAL SERVICES -THIS INCLUDES ALL FIRE/LIFE
SAFETY, IMMUNIZATION, STAFF TINE TESTING ETC. WHICH IS
INCONSISTENT WITH THE REST OF THE BILL. THE DEPT. OF EDUCATION
WILL HAVE A POSITION ON THIS ISSUE.
IN YOUR FOLDER:

SECTION ANALYSIS OF THE BILL

A LEGAL OPINION ON THE CONSTITUTIONALITY OF THE BILL

HOUSE RESEARCH INFO ON REGULATION OF RELIGIOUS SCHOOLS
IN OTHER STATES.

A MEMO FROM RANDY PHILLIPS WITH SUGGESTED AMENDMENTS
NEA POSITION PAPER
RELEVANT MEDIA ARTICLES

AN ISSUE REPORT FROM THE EDUCATION COMMISSION OF THE
STATES ON COMPULSORY ED AND NONTRADITIONAL EDUCATION

BILL COMMENTS FROM PAUL GLOVER
BILL COMMENTS FROM CHERI JACOBUS
A COPY OF RELEMENTARY SCHOOL REGULATIONS

A POSITION PAPER PRESENTED TO THE HUMAN SERVICES REGULATORY
ADMINISTRATION IN VIRGINIA ON RELIGIOUS EXEMPTIONS

A COPY OF THE BRIEF FROM THE ARKANSAS LAWSUIT ON
EXEMPTIONS FROM PREELEMENTARY REGULATION.



Alaska Slate tGegislature

IN SESSION:
POUCH V
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BOX 142
EAGLE RIVER. ALASKA
99577

IRcprssetromitic IRattivw isUILIts

HOUSE DISTRICT 15

MEMORANDUM

TO: Senator Joe Josephson
Chairman, Senate HESS Committee

FROM: Representative Randy Phillips
DATE: May 25, 1983
RE: CS HB 357 (RLS)

During the House floor debate on the captioned bill, Representative
Koponen and 1 offered the attached amendments for consideration.
These amendments failed the House.

The amendments were offered so that this bill would apply equally to
all nonprofit private schools (to include religious schools). |
have some real concern that the bill as is presently drafted could
open the door to some lawsuits concerning the constitutionality of
singling out religious schools for special treatment. It was my
feeling that by extending the provisions to all nonprofit private
schools, this problem could be avoided.

I would appreciate it if you ind your committee would take the
attached amendments into consideration when you review this
legislation.

IT you have any questions, please do not hesitate to contact me.

received,

Josepuscr . .



AMENDMENT #1 page

Koponen and Phillips
offered in the HOUSE: By: P P

To: s HOUSE BILL No. 3°7 (RULES)
SENATE BILL No.

Page: Line:
PAGE 1, LINE 6

Delete: "religious™

Insert: ‘“private”

PAGE 1, LINE 14, following "by a"
Delete: "church or other nonprofit religious”

Insert: “private nonprofit”

PAGE 2, LINE 6, following "by a "
Delete: "church or other nonprofit religious”
Insert: “private nonprofit"

PAGE 2, LINE 10, following "A"
Delate: "religious”

Inse"t: “private nonprofit”

PAGE ft, LINE 23, following "in a"
Delete: "religious"

Insert: “private nonprofit”

PAGE 2, LINE 25, following "in the"
Delete: "religious™

Insert: “private nonprofit”

PAGE LINE 29, before "school"
delete: "religious™

insert: “"private nonprofit”

H 70



Koponen and Phillips

357 (RULES)

Offered in thﬁ:HOUSE: By
To: HOUSE BILL No.
SENATE BILL No.

Page: Line:

PAGE 1, LINE 6

Delete: "religious”

Insert: “private”

PAGE 1, LINE 14, following "by a"
Delete: ‘"church or other nonprofit religious"”

Insert: "private nonprofit"

PAGE 2, LINE 6, following "by a "
Delete: "church or other nonprofit religious™”
Insert: “private nonprofit”

PAGE 2, LINE 10, following "A"
Delete: "religious”

Insert: "private nonprofit"

PAGE 2, LINE 23, following "in a"
Delete: "religious”

Insert: "private nonprofit”

PAGE 2, LINE 25, following "in the"
Delete: "religious”

Insert: “private nonprofit”

PAGE 2, LINE 29, before "school”
delete: "religious”

insert: “private nonprofit”

H 70



Offered in the HOUSE:
To:
Page:

PAGE 3, LINE 1, following "The"
Delete: "religious™
Insert: “private nonprofit”
PAGE 3, LINE 3, following "the"
Delete: “religious™
Insert: “private nonprofit”
PAGE 3, LINE 4, following "a"
Delete: "religious”
Insert: ‘“private nonprofit”
PAGE 3, LINE 12, before'"school"
Delete: "religious”
Insert: “private nonprofit”
PAGE 3, LINE 14, following "the"
Delete: “religious™
Insert: “private nonprofit”
PAGE 3, LINE 18, following "A"
Delete: "religious”
Insert: “private nonprofit"
PAGE 3, LINE 22, following "A"
Delete: "religious”
Insert:  “private nonprofit"

H 70

By :

HOUSE BILL No.
SENATE BILL No.
Line:



A MENDMENT -1 (««

Offered in the HOUSE By : .
To- _HOUSE BILL No.
SENATE BILL No
Page Line
PAGE 3, LINE 25, following '"the"
Delete: "religious"
Insert: “private nonprofit"

PAGE 3, LINE 26, following '"chapter™”

Delete: "religious™

Insert: "private nonprofit”

PAGE 3, LINE 27, following "by a 1

Delete: "church or other nonprofit religious"

Insert: “private nonprofit”
PAGE 4, LINE 8, folluwing "by a"

Delete: church or other nonprofit religious”

Insert: “private nonprofit”

H 70



Offered in the HOUSE:
To: (03

Page:

PAGE 1, LINE 15
Delete: "direct”
PAGE 2, LINE S
Delete: "direct"
PAGE 3, LINE 29
Delete: "direct"
PAGE 4, LINE 10

Delete: "direct"

By :
-HOUSE BILL No.
SENATE BILL No.

Line:

KOPONEN AND PHILLIPS

F7 RUES
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STATE REGULATION OF PRIVATE RELIGIOUS
SCHOOLS IN NORTH CAROLINA — A MODEL
APPROACH

Introduction

The growth of private Christian schools in the Southeast and the in-
crease in the number of religious schools in genera! have generated con-
troversy about whether and to what extent suite governments will be al-
lowed to regulate these schools. The present tension between i.tate control
and freedom of religion has a history dating from biblical times* as well
as the revolutionary period.* Recently the battle has moved from the
treatise and the pulpit to legislatures and the courtroom.

Seeking both to protect religious liberty and to satisfy the state’s in-
terest in education, the North Carolina General Assembly on April :.
1979, enacted legislation that exempts private religious schools of North
Carolina from state regulation of secondary and elementary schools.3This
statute is the first in the nution to balance in this way state interests in
education against the religious liberty of its citizenry and may serve as a
model for other states as they confront the persistent issue of regulation
of the rapidly emerging private religious schools.4

This comment reviews the new statute, examining its background
and construction. The comment then considers whether the statute is
constitutional under the free-exercise and establishment clauses of the
first amendment, applicable to the states through Urn "ogrieenth.® Its

1. See Matthew 22:21 ("Header unto Cncsar the things Unit arc Cncsnr's, tuul unto
God the things that nrc God's.")

2. See Aldington School Dist. v. Schompp, 374 U.S. 2011, 20G (1963) (Goldberg, J., con-
curring) ("(Mjnny of our legal, political and personal values derive historically from reli-
gious teachings."); Engle v. Vitale, 370 U.S. 421, 433 n.21 (1902) ("|T|hero are many mani-
festations in our public life of belief in God."); 'Y.orach v. Clauson, 313 U.S. 300, 312-13
(1952) ("[WJe are a religious people whose institutions presuppose a Supreme Being.");
Holy Trinity Church v. United States, 143 Il.S. 457, 470 (1H92) (“|T)his is a religious
nation."). Indeed, lho Declaration of Independence states, "All men are endowed by their
Creator with certain inalienable rights . . . . " See generally H. GoTMAun, 0 Institutk in
Basic Youth Conflicts (1979).

3. N.C. Gkn. Stat. 5 115-257.0-.13 (Cum. Supp. 1970).

4. Private Christian schools have been sprouting up at a phenomenal rate across the
country. One commentator has estimated, "|l)f the present rates of growth continue, Chris-
tina schools will outnumber public schools by 19911." Sue Haney, ftthlic School vs, Christian
schooi— Which Is llinht for Your Chihli, Moody Montiii,y, Sept. 1978, at 42. Because of
this phenomenal rate of growth, and because the bulk of litigation dealing with the issue
raised in this comment has mnccrned Christian schools, the ucopc of this discussion will
deal predominantly with Christian schools.

6. Thu first amendment's religion clauses prevent Congress from passing a law "re-
specting an establishment of religion or prohibiting the free exercise thereof." U.S. Const.
amend. |. Beth prohibitions apply to the states through the fourteenth amendment. Everson
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constitutionality under the North Carolina Constitution is also consid-
ered. The comment suggests that the statute reflects a proper compro-

mise between the interests of church and state, whose representatives
have Leen battling recently in the courts.

I. The North Carolina Statute i

North Carolina in 1955 enacted an educational law that governed
nonpublic as well as public schools.6 Pursuant to this law, the state grad-
ually expanded its regulatory powers by the State Board of Education
promulgating so-called “minimum educational standards” that had to be
met by all nonpublic schools.” These regulations required that all private
schools have, among other things, approval by the state,6 substantially
equivalent textbooks0 and courses of study,10 identical teacher qualifica-

tions,” and the same health and safety standarusi3 as those for public
schools.

The 1979 North Carolina General Assembly amended article 32 of
chapter 115 of the General Statutes to add two new articles, article 32A
and article 32B.13 Article 32A deals exclusively with private church
schools and schools of religious charter. It establishes the requirements
that must be met by each private religious school in order to ensure that
parents comply with the State’s compulsory attendance laws. The pur-
pose of the statute is to protect the religious liberty of these schools and,

at the same time, to ensure that each student attending a religious school
is offered a quality education." *

v. Hoard of Educ., HIO U.S. 1 (1:M7) (establishment clause); Cantwell v. Connecticut, 310
U.S. 290 (1910) (frcc-cxorciso clause).

6. N.C. Gen. Stat. § 115-220 (1955) (repealed 1909). This section provides in part:
"The State Hoard of Education . . . shall ihvuys protect the right of every parent to have
his children attend a non-public school by regulating and supervising all non-public schools
serving children of sccondary-school age." Id.

7. See 1G N.C. Admin. Codr § 2C.0700-.071M (1978).

8. Id. § 2C.07(t:i.

9. Id. § 2C.073(b)(l) ("Materials of instruction, including textbooks, shall bo substan-
tially equal to materials provided for public schools.")

10. Id. § 2C.070;i(b)(2) ("The course of study shall he equal to or substantially the
same as that provided for children of corresponding age and grade in the public achools.").
Former U.S. 115-250 provided in part: "(T)ho instruction |given in the nnnpuhlir schools)

. . shall have courses of study for each grade conducted therein substantially the same as
those given in the public schools.” N.C. Gen. Stat. § 115-250 (1955) (repealed 1909).

11. 10 N.C. Admin. Code 2C.0700(b)(.‘l) (1978) (Tcachcm shall be qualified "in accor-
dance with the provisions of law governing public school teachers . . . .") Former G.S. 115-
256 provided in part: "No person uhall he employed to teach in a non-public school who has
not obtained a teacher’s certificate entitling such teacher to tench corresponding courses or
classes in public schools." N.C. Gen. Stat. § 115-250 (1955) (repealed 1909).

12. 10 N.C. Admin. Code 2C.0709(c)(G) (1978) (“Health laws shall apply to children
nttending nonpublic achools in the same manner as they apply to children in public
schools.”)

19. Article 9211 deals exclusively with private "secular" schools. This comment will
deal only with the regulatory scheme imposed on private religious schools under article 92A.

11 The policy of the new statute is set out in G.S. 115-257.1, which reads:

The private-
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PRIVATE RELIGIOUS SCHOOLS

The private religious schools must meet minimal requirements. Each
religious school must make and maintain annual attendance d disease
immunizati  records for each pupil.1l8 The statute does not explicitly re-
quire that the school either furnish these records to the State or make
them available for inspection. If a child attends a school which complies
with the requirements of article 32A, he satisfies the requirements of
compulsory school attendance.18 The school must be in operation on a
regular schedule for a minimum of nine calendar months per year17 and is
subject to reasonable fire, health, and safety inspections by governmental
authorities as required by law.18

Each religious school is required to administer annually some nation-
ally standardized test to students in the first, second, third, sixth, and
ninth grades.10 The chief administrative officer of the school may select,
in his discretion, either a nationally standardized test or other nationally
standardized equivalent measurement, provided that it measures achieve-
ment in English, grammar, reading, spelling, and mathematics.40 The
school must keep records of the results of the tests, subject to annual
inspection by a duly authorized representative appointed by the gover-

In addition, every religious school must administer annually a com-
petency test to all eleventh graders.” The chief administrative officer of
the school may opt for either a nationally standardized test or other na-
tionally standardized equivalent measure, provided that it measurts ver-
bal and quantitative competencies.” The private religious school must es-
tablish a minimum score for the test to be attained by a student before
graduation from high school.” The records from these tests must he
made available at all reasonable times for annual inflection by the gover-
nor’s representative.4%

The statute allows voluntary participation by any religious school in
any state program that would otherwise be available to the religious

In conformity with the Constitution of the United States and of North Carolina,

it in the public policy of the State in mntters of education that “No human au-

thority shall, in any case whatever, control or interfere with the rights of con-

science or with religious liberty and that religion, morality and knowledge being

necessary to good government and the happiness of mnnkind . . . the means of

education shall forever he encouraged.
The Inngunge i9 similar to that used in several state constitutions, including North Caro-
lina’s, nnd is adopted from "An Ordinance for the Government of theTerritory ofthe
United States north-v/est of the river Ohio," art. Ill, 1 Stat. 51n.(-) (1787).Sec Meyer .
Nebraska, 2G2 U.S. 30, 400 (1023) (quoting the ordinance).

15. N.C. Gen. ‘.tat. § 115-257.2 (Cum. Supp. 1070).

16. Id.
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school.28 Voluntary participation by the religious schools in the high
school testing and statewide testing programs is expressly allowed.27

In order to qualify as a school under article 32A, an organization
must send a notice to a duly authorized representative of the State indi-
cating an intent to operate, the name and address of the school, and the
name of the school’s owner and chief administrator.28 The school must
notify the State upon its termination.2 The private religious school that
complies with the requirements set out in article 32A i9 not subject to any
other provision of law relating to education except those requirements of
law relating to fire, safety, sanitation, and immunization.3

Il. The Constitutional Principles

The North Curolina statute symbolizes the culmination of a church-
state conflict that has been addressed in both the federal and state
courts. The right to impose minimum requirements on private religious
schools 9 very limited because of the countervailing constitutional safe-
guards of the first amendment.3L SiNCe r icrce v. socicty or sisters.s2 the
courts have recognized only a limited state authority to regulate nonpub-
lic schools.3 This authority is not the right to control, but only one to
accomplish a few compelling state interests.3* Constitutional protection i3
afforded parents who provide their children educational opportunities in
private religious schools.3 The first amendment also protects the free-

26. 1d. § 115-257.5. &

27. 1d.

28. 1d. § 115-257.6(a).

29. Id. § 115-257.G(b).

30. Id. § 115-257.8.

31. See noto 5 supra.

32. 268 U.S. 510 (1925).

33. The Court stated:

No question is raised concerning the power of the state reasonably to regulate nil
schools, to inspect, supervise and examine them, their teachers and pupils; in
require that nil children of proper nge attend some school, that teachers shall he
of good moral character and patriotic dispoiition, that certain studies plainly
essential to good citizenship must be taught, and that nothing be taught which is
manifestly inimicul to the public welfare.

Id. nt 534.

34. See Lemon V. Kurtzmnn, 403 U.S. G02, 613 (1970). The Lemon Court stated, “A
state always has n legitimate concern for maintaining minimum standards in all schools it
allows to operate.” Id.

35. Pierce V. Society cf Sisters, 2G8 U.S. 510, 534-35 (’925). See also Meyer V. Ne-
braska, 262 U.S. 390 (1923) 'parents’ right to control child’s education). The Supreme Court
spoke of Pierce as resting on the first amendment in Griswold v. Connecticut, 381 U.S. 479,
482-83 (1965). The Court a so referred to Pierce as "a charter of the rights of pumils to
direct the religious upbring ng of tlieir children™ in Wisconsin V. Yoder, 406 U.S. 205, 233
(1972). Pierce reflects a free exercise right. See Bird, Freedom from Establishment and lin-
neutrality in Public Schoo. Ins.ruction and Religious School Regulation, 2 Haiiv. .LL, &
Pun. Pol’y 125, 187 n.281 (1979) (citing E. Couwin, A Constitution of Powf.rs in a Skcu-
i.aii State 115 (1951)). Sec also Arons, The Separation of School and State: Pierce Recon-
sidered, 46 Haiiv. Educ. Rh\. 76, 81 (1976) (the most frequent area in which subsequent
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exercise right of churches to offei religion-centered education as an ele-
ment of their ministries.3 On the other hand, states have a legitimate
interest in ensuring that all children receive a basic education.37/ The Su-
preme Courtineoara oreaucation v a1en~ iNdicated that states have a
proper interest in the manner in which nonpublic schools perform this
basic educational function.3 A state may require schools utilized to fulfill
the state’s compulsory education requirements to meet some minimal ba-
sic standards/0 It is against this backdrop that states have attempted to
impose minimum regulations on the nonpublic schools.

A Federal Law

1. The free-exercise clause of the United States Constitution

The bulk of case law in the area of private religious school regulation
has been devoted to treatment of free-exercise claims. The free-exercise
clause of the first amendment protects religious schools/* Any state legis-
lation that burdens parents’, children’s, or a church’s exercise of religious
beliefs is unconstitutional unless, as the Court in sweivert v vernerss
stated, the state can demonstrate "a compelling state interest in the regu-
lation of a subject within the state’s constitutional power to regulate.”*3
The Court illuminated the concept of “compelling state interest”: “It is
basic that no showing merely of a rational relationship to some colorable
state interest would suffice; in this highly sensitive constitutional area,
‘[ojnly the gravest abuses, endangering paramount interests, give occasion
for permissible limitation.” ”* The state must also demonstrate that it i3
utilizing the least burdensome means to satisfy ft- compelling state
interest.

The Supreme Court applied its compelling interest test in the
landmark decision of w isconsin v voaer/* voaer involved Arniah par-
ents who wanted to keep their children out of the public schools because
of religious objections. The Court held for the parents, stating:

[0]nly those interests of the highest order and those not otherwise
served can overbalance claims to the free exercise of religion. We can

cases have cited Pierce is "religious freedom in schools").

3G. Sec notes 190-91 infra and accompanying text.

37. Wolmnn v. Walter, 433 U.S. 223, 240 (1977) (“There is no question thut the State '
hns n substantial and legitimate interest in insuring that its youth receive an adequate edu-
cation.") See also Levitt v. Committee for Pub. Eiluc., 413 U.S. 472, 479 n.7 (1973) (state
claimed on interest in ussuring "that ita youth receive an adequate education.")

,38. 392 U.S. 236 (19GH).

39. Id. at 247.

40. Levitt v. Committee for Pub. Educ., 413 U.S. 472, 479 n.7 (1973); Board of Educ.
V. Allen, 392 U.S. 23G, 245-4G (19158).

41. See notes GO-55 infra and accompanying text.

42. 374 U.S. 398 (1963).

43. 1d. at 403.

44. 1d. nl 406.

45. 40G U.S. 205 (1972).
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accept it as settled, therefore, that however strong the state’s interest in
universal compulsory education, it is by no means absolute to the exclu-
sion or subordination of all other interests.4*

In giving approval to the Amish’s alternative vocational educational pro-
gram, the Court recognized that the form of the particular religious edu-
cation need not be similar to that of the public schools.4&

Since v.q4.. widespread attacks have been launched against burden-
some regulation of private religious schools. State regulation has tended
to concentrate on health and safety requirements, textbook approval,
teacher certification, mandatory testing, participation in community pro-
grams, and the overall licensing of the schools themselves. One commen-
tator, Wendell Bird, has suggested that state regulation in most of these
cases abridges the free-exercisa clause.48 Many state courts have relied on

46. 1d. nt 215. The Court implicitly followed the compelling-interest test. Note, Free-
dom of Religion and Science Instruction in Public Schools, 87 v ale L.J. 515, 540 n.121
(1978). The Yoder Court sustained the burdened religious exercise, and so it did not find u
compelling interest in compulsory education after the eighth grade. See Wisconsin v. Yoder,
406 U.S. 205, 211-12, 221-22 (1972). The stnte is not constitutionally required to provide
public education, and (here i3 no fundamental right to such education. San Antonio Indep.
School Dist. v. Rodriguez, 411 U.S. 1, 35-37 (1973). Hence the state does not linve any com-
pelling interest in creating and implementing public education, Johnson v. New York State
Educ. Dcp’t. 449 P.2d 87!, 879 (2d Cir. 1971) (existence of compelling interest involved in
issue of mootnoss), vacated on other grounds, 409 U.S. 75 (1972), nt least other than in the
basic subjects of rending, writing, arithmetic, and patriotic citizenship. See Hirschotf, Par-
ents and the Public School Curriculum: Is There a Right to Have One's Child Excused
from Objectionable Instruction? 50 S. cal. L. Rev. 871, 957 (1977). Therefore, the state
does not have any compelling interest in regulating the operation of private religious
schools, nt leust outside of these basic secular subjects.

47. 40G U.S. nt 211 (sustaining vocational training required by religions exercise ns
sufficient education to satisfy compulsory attendance although not held in public schools,
not held in approved cducationul institutions, and not conformed to state minimum educa-
tional standards). The Vermont Supreme Court in a subsequent decision overturned prose-
cution of Bludcnts ol a religious school that did not comply with the requirement that edu-
cational quality and teacher qualifications in nonpublic schools he “equivalent" to those in
public schools, and said thnt Yoder had required thnt regulation accompanying compulsory
attendance laws must "yield to First Amendment concerns." Stnte v. LnHnrge, 134 Vt. 276,
280, 357 A.2d 121, 124 (1976). The New Hampshire Supreme Court similarly applied Yoder
to religious schools different from informal Anush education but equally burdened by state
regulation. Sec also City of Concord v. New Testament baptist Church, 382 A.2d 377, 379
(N.H. 1978); Hird, supra note 35, nt 188 (citing sources).

48. In summary, regulation of religious schools abridges frco religious exerciso of
pnrents, students, and churches if it burdens provision of religious-centered in-
struction by an accreditation requirement thnt compels compliance with intru-

\ive standards to operate ns a school and to satisfy the compulsory education
law; by n textbook approval requirement thnt forces use of objectionable texts
approved by state officials; or by n teacher certification requirement thnt pre-
vents securing instructors with the requisite religious-based education and dis-
qualifies teachers with the requisite theological convictions. Regulation of reli-
gious achools also abridges free exercise if it restrains provision of religious-
centered education by a minimum curriculum standard thnt compels instruction
in objcctionuble subjects or allocates excessive "ime away from religious instruc-
tion; by intrusive periodic reports thut demand disclosure of nonessentinl infor-
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voaer in striking down comprehensive regulatory systems. The following
sections deal with these discrete areas of regulation.

a The approval pow er. I he broadest attack by the states upon pri-

vate religious schools’ free exercise has been in the broad area of “licens-
ing,” “approval,” or “accreditation” requirements. Religious schools have
been forced to meet state-mandated regulations before they could be
granted approval to operate as a school. Denial of licensing or approval
may render parents of children remaining in unlicensed religious schools
subject to criminal prosecution.

The assertion of a comprehensive licensing or approval power by the
states has been struck down in three different state courts of last resort.4®
A unanimous Vermont Supreme Court in s«ate v. Lasarq. 8 held that
parents™were not subject to truancy violations for sending their children
to a private Christian school that was not “approved.”8 The court said,
“In light of what was involved in ‘approval’ the state would be hard put
to constitutionally justify limiting the right of normal, unhandienpped
youngsters to attendance at ‘approved’ institutions.”8* In a case present-
ing an almost identical factual situation, the Ohio Supreme Court in
state v. w nisuer~ held unanimously that imposition of state “minimum
standards" on private church schools was unconstitutional ns violative of
both the free-exercise clause and the due process clause of the fourteenth
amendment.8 The court found that the minimum-standard scheme was
“so pervasive and all-encompassing that total compliance with each and
every standard by a non-public school would effectively eradicate the dis-
tinction between public and nonpublic education.”8 Furthermore, a re-
cent unanimous Kentucky Supreme Court decision in «entuvcky stace
Board for Eflem entary and Secondary Education v. rudasin OVerturned
the stnte regulntory scheme imposed on private religious schools as viola-
tive of that state’s constitution.8

An unreported North Cnrolina trial court decision which held in

million or IImt couBume excessive amounts of administrative lime; or l«¢y mini-
mum facility requirements that indict great expenses for noncsuentinl structural
surroundings.

Bird, supra note 35, nt 194-95.

49. E.g., Kentucky State Bd. for Eletn. & Secondary Educ. v. Kudusill, 589 S.\V.2d (177
(Ky. 1979), cert, denied, 48 U.S.L.tV. 3731 (U.S. May 13, 1980); State v. Whinner, 47 Ohio
St. 2d 181, 351 N.E.2d 750 (197(1); Vermont v LnHnrge, 134 Vt. dt}', 357 A.2d 121 (1976).

50. 134 Vt. 270, 357 A.2d 121 (1970).

51. 1d. nt... 357 A.2d nt 126.

5?. Id. nt _, 367 A.2d nt 123.

63. 47 Ohio St. 2d 181, 351 N.K.2d 750 (1976).

54. Id. nt _, 351 N.E.2d nt 771.

55. 1d. nt _, 351 N.E.2d nt 708; cf. Bierce v. Societyof Sisters,208 U.S. 610, 535(1925)
(the Constitution "excludes nny general power of theStnto tostandi rdize itschildren by
forcing them to accept instruction from public teachers only™).

50. 589 SAV.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 (U.S. May 13, 1980).
The court based its decision on section 6 of the Kentucky Constitution which states thnt
"(no) man (shall] he compelled to send his child to any school to which hu may he conscien-
tiously opposed . . . . "
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favor of the state regulatory scheme, s ace v cotum bus christian acad-
«m yv,8 has been criticized as departing from the weight of authority.
Commentator Bird pointed out that this decision was based on several
“erroneous assumptions” by the court, notably: that “religious instruction
does not pervade all subjects in religious schools,” that a textbook-ap-
proval requirement does not “restrain or chill selection of religious-cen-
tered texts," that a teacher-certification requirement does not “hinder or
prevent locating theologically acceptable instructors, and that extensive
reporting requirements do not “demand unnecessary information.”& Bird
noted that the court’s reasoning that “Fundamentalist Christianity con-
tains no specific prohibition against doing any of the state requirements"
was based on a misconception of the issues; while religious beliefs do not
prohibit hiring certified teachers and the presentation of basic instruc-
tion, they do require "hiring theologically acceptable teachers” and “use
of texts that were religiously acceptable and might not be substantially
equivalent to public school texts;” thus, such beliefs were unconstitution-
ally burdened.& He also noted that the court erred in basing its holding
upon any compelling interest, because '"these regulations went well be-
yond basic educational courses in which the stnte possibly has a compel-
ling interest.8)

b Teachner certitication requirem cnt. PErhaps the greatest contro-

versy regarding the state’s assertion of general approval power has been
its requirement of teacher certification for instructors in the private
church schools. The religious schools have objected to having to use only
state-qualified teachers in their schools because teachers necessarily im-
part values to the students they teachQl and religious schools object to a
lessening of control over those values. Teacher-certification requirements
for religious schools have been struck down ns burdensome on the free
exercise of religion.8L

Teacher certification burdens the religious schools’ free exorcise of
religion in two ways: first, the schools must locate teachers who are both
theologically and “state' qualified; second, certification is not rationally
related, much less related by the least burdensome means, to pedagogical
quality.& At present, only five states, including North Carolina, require

57. No. 78-CVS-1678 (Wake* County, N.C., Super. Ct. Sept. 5, 1078), noted in 47
U.S.LAV. 2212 (Oct. 3, 1978).

68. Hird, supra note 35, at lul n.301.

69. Id.

G0 Id.

61. Trial Transcript at 233, Stale v. Columbus Christian Academy, No. 7B-CVS-1078
I>Vuke County, N.C., Super. Ct. Sept. 6, 1978).

G2. Kentucky State 13d. for Klein, ft Secondary Uduc. v. Uudnsill, 589 S.W.2il 877 (Ky.
1979), cert, denied, 48 U.S.LAV. 3731 (U.S. Mny 13,1980); sac State v. Whinner, 47 Ohio St.
2d 181, 351 N.J5.2d 750 (197G). Sec also Michigan v. Nobel, No. S-7S1-OU4-A (Mich. Hist.
Ct. I)cc. 12, 1979).

63. See, fifi., Brief for Defendants nt 12, Hinton v. Kentucky Stale 13d. of Uduc., No.
88314, slip op. at 3 (Franklin County, Ky., Cir. Ct. Oct. 4, 1978), a/J'd in part, rav'd in port
sub num. Kentucky Stuto Hd. for Klein, ft Secondnry Educ. v. Uudnsill, 589 SAV.2d 877 (Ky.
1979), cert, denied, 48 U.S.LAV. 3731 (U.S. May 13, 1980).
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state certification of teachers in private schools.&4

There appears to be no compelling interest that justifies a state re-
guirement of teacher certification for private religious schools.65 In the
recent state decision of v icnigan v. n o188 the court found that there
was no compelling state interest or even a rational basis for a requirement
of teacher certification in a home religious school.67 One court found that
“there is not the slightest connection between teacher certification and
enhanced educational quality in state schools, nor is there generally any
such requirement in private schools.”86 And should the state establish a
compelling interest sufficient to override a first amendment claim, it
would then have to establish that the teacher certification was the least
burdensome means of meeting that interest.(®

G4. See, eg., Ala. Code tit. 16, 88 16-23-1, 16-23-2 (1975) (instruction in private
schools shall he by those holding certificates; requirements set by the stnte board of educa-
tion in administrative regulations); Mich. Stat. Ann. § 15.1923 (1979) (some requirements
as would qualify teachers to instruction in public schools); Nkb. Dev. Stat. § 79-1701 (1943)
(certification of teachers in nonpublic schools is the same ns for public schools); N.C. Gen.
Stat. § 115-256 (1978) ("No person shall be employed to teach in a nonpublic school who
has not obtained a teacher’s certificate entitling such teacher to tench corresponding courses
or classes in public schools.”); S.D. Come. Laws Ann. § 13-4-2 (1975) (“[N|o person shall be
permitted to teach in nny non-public school nny of the courses prescribed to be taught in
the public schools unless such person shall hold a certificate entitling him to teach the same
course in the public schools of this state.”); cf. Ind. Stat. § 20-1-19 (1971) (teacher certifica—
tion required if a nonpublic school is to be accredited); Me. Rev. Stat. tit. 20, § 1751 (Supp.
1979) (teacher certification required for nonpublic school teacher if school Accepts public
funds for tuition); Miss. Conn Ann. § 37-17-7 (1972) (nonpublic schools may request accred—
itation, nnd if so, standards for public achools govern); Or. Rev. Stat. S 345.525 (1977)
(private schools mny register with the statn and if so, they mustdemons.that teachers
nre qualified, “hut such qualification shall not include the requirement that teachers be
certified”); Wis. Stat. Ann. § 115.28(7)(b) (West 1973) (certification of nonpublic nchool
teachers same ns certification of public school teachers, cxc pi nonpublic school teachers
mny assert teaching experience in public or private schools if the private school offered an
adequate educational prngrmn; private schools not obligated to employ only licensed or cer-—
tified teachers).

65. The constitutional infirmity of teacher certification requirements ... is not

just that u religious school teacher without the requisite education courses or

degree from an accredited university often is a better instructor than one with-
out n natural talent for teaching, but nlso that a religious school hns theological
requirements for its teachers that may ho contrary to the sccularislic beliefs of
most university education courses thnt may be met only by graduates of religious
universities thnt do not seek nccieditation.

Bird, supra note 35, nt 193 n.311.

66. No. S-70;-911-1-A, slip op. at 1 (Mich. Dist. Ct. Dec. 12, 1979).

67. Id. nt 10

68. llinton v. Kentucky State lid. of Educ., No. 88314, slip op. nt 3 (Franklin County,
Ky., Cir. Ct. Oct. 4, 1978), a/fd in part, revd in part sub twin. Kentucky Stnte Bd. for
Klein. & Secondary Educ. v. Uudnsill, 589 SAV.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W.
3731 (U.S. Mny 13, 1980).

69. Bird, supra note 35, at 192; Note, Freedom of Religion and Science Instruction in
Public Schools, 87 Yai.e L.J. 515, 539-40, 542 (1978); seC Meek V. I’itlenger, 374 F. Supp.
639, 652 (E.D. Pa. 1974), tiff'd in relevant part and rev'd in part, 421 U.S. 349 (1976);
accord, McCormick v. Hirsch, 460 F. Supp. 1337, 1356 (M.D, Pn. 1978). “(T)hu state mny
regulate private religious schools only insofar ns the regulation either involves the incidents

>'1
All

*0
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¢ Textvook approvar A state-imposed textbook approval require-
ment is unconstitutional if the content of approved texts burdens the free
religious exercise of parents and students as well as freedom of con-
science.70 The state has no compelling interest in a textbook-approval re-
guirement.7l As commentator Bird noted,

The constitutional problem with textbook regulation is not just that
some of the content of approved texts is objectionable to religious
schools, such as evolutionary instruction in science texts or relativistic
ethics in social studies material, but that the underlying premise of
those texts is not pervasively biblical or theological ns the parents’ and
students’ religious exercise requires.”

The Kentucky Supreme Court in = .a..in, in overturning that state’s
textbook approval requirement, found no rational relationship, much less
a compelling stnte interest, in requiring particular materials to be used in
private religious schools.73

@ comopuiseor attenaance 1aw s 1 Hhe early common law recogni7.ed
the duty to educate children ns one belonging to parents.74 The states
began usurping some of this parental responsibility by adopting “compul-
sory attendance laws.”70 The United States Supreme Court gave tacit ap-
proval to these statutes in dictum in the case of rrince v M assacnu-
setis 19 This dictum has been used by state courts in upholding particular
state law3.77 The Court relied primarily on the belief-action distinction
espoused iN reynoias v. unitea siaces» Which has since been

re

of fierce rights [i.e., not tho right itself to nonpublic education) or is justified by n compel-
ling state interest." Arons, The Separation of School and State: I’ierce Reconsidered, 46
Haiiv. Educ, Rev. 76, 78 (1976).

70. See Hinton v. Kentucky State Bd. of Educ., No. 8B314, alip op. nt1 (Franklin
County, Ky., Cir. Ct. Oct. 4, 1978), aff'd in part, revd in partsub nom. Kentucky State Bd.
for lilem. & Secondary Educ. v. Rudasill, 589 S.W.2d 877 (Ky. 1979), ccrt. denied, 48
U.S.1.W. 3781 (U.S. Mny 13, 1980).

71, 1d.

72. Bird, supra note 35, nt 193 n.311.

73. Kentucky State Bd. for Elcm. & Secondary Kduc. v. Rudasill, 689 S.W,2d 877 (Ky.
1979), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13, 1980).

74. Pierce v. Socicly of Sisters, 268 U.S. 510, 535 (1925) (“[TJhoso who nurture [the
child) and direct his destiny have the right, coupled with the high duty, to rccognizo and
prepare him for additional obligations."); Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (“(I)t
is the natural duty of the parent to give his children education suitable to their station in
life..,.") See generally Noto, One State's Struggle with Wisconsin v. Yoder: The Kansan
Compulsory School Attendance Statute and the Free Exercise of Religion, 17 wasiiduhn
L.J. 574 (1978).

75. That state compulsory attendance laws are not compulsory "education" laws
should be noted. The ter.ni "compulsory education law" is a misnomer, and the courts use
the term loosely. No school is required toeducate. Schoolsurorequired only tomake on
education in hnsic subjects available to ull students

76. 321 U.S. 158, 1C6 (1944).

77.  Sec, e.g.,, Commonwealth v. Boy, 166 I’a. Super.Ct.136, 141, 70A.2d 693,695
(1950).

78. 98 U.S. 145 (1878) (upholding federal conviction of Mormon for polygamy); see,
e.g., Stnte v. Garber, 197 Kan. 567, 419 P.2d 896 (1966), cert, denied, 389 U.S. 51 (1967);
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abandoned.19

voaer eradicated much of the prior decisional law in this area. The
Court found that if a compulsory attendance law interferes with the prac-
tice of a legitimate religious belief, definitional balancing will be used to
determine if the state interest is compelling, as is necessary to overcome
the first amendment infringement.80 The court may not simply use ad hoc
balancing of the state’s interest against the constitutionally guaranteed
first amendment right.8l in establishing its compelling state interest, the
state must show that harm to the physical or mental health of children or
detriment to society would result if children are exempt under the partic-
ular statute.81 Although the Supreme Court tacitly recognized, for the
first time, the validity of general compulsory school attendance statutes
for the first eight grades, the Court’s decision in v, .. also reflects a deep
deference to individual religious exercise.

Surprisingly, little specific judicial treatment has been afforded to
compulsory attendance laws. Statutes describing age requirements and

Commonwealth v. Renfrew, 332 Muss. 492, 494, 1:26 N.E.2d 109, 111 (1955); Stnte v. Supe-
rior Court, 55 (Vasil. 2d 177, 185, 346 P.2d 999, 1004 (1959).
79. “The Supreme Court has abandoned the secular regulation rule that sustained
general regulations dealing with non-religious matters regardless of their contrarity to reli-
gious tenets or burdens on religious exercise.” Nolo, Freedom of Religion and Science In-
struction in Public Schools, 87 Yale L.J. 515, 5311 (1978) (citing sources). The rule effec-
tively was rejected in West Virginia Board of Education v. Barnette, 319 U.S. 624 (1943),
where the compulsory flag pledge and salute, which appeared not to be a religious exercise
nnd applied uniformly to nil students, was found unconstitutional. Tn so ruling the Court
reversed its earlier decision in Minersville School District v. GobitL.;"0lO'U.S. 686 (1940),
which hud sustained n similar requirement ns n secular regulation. Sec also Gninntor, Reli-
gious Freedoms in the United States: A Turning Point?, 1966 Wis. |,. Rev. 217, 231-55.
80. 406 U.S. nt. 214. For nil excellent discussion of this compelling state interest test,
see Note, Freedom of Religion and Science Instruction in Public Schools, 87 yale 1,..). 515,
539-42 (1978). This commentator writes:
Although courts have employed many approaches to accommodate these con-
flicting interests, it is not sufficient for the government merely to show u "rea-
sonable relation" between the challenged program nnd n valid slate concern. Nor
is it ndequate for a court simply to balance the free exercise right against, the
governmental interest. Free exercise cases generally require a compelling state
interest to override an individual’s First Amendment claim.

Id. nt 639.

81. "An ad hoc balancing test reduces a constitutional guarantee to a mere weight oil
the scales nnd requires judicial assessment of legislative matters and individual imponder-
ables." Note, Freedom of Religion and Science Instruction in Public Schools, 87 Yale L.J.
515, 539 n.116 (1978). Ad hoc balancing has been soundly criticized. E.g., DuVnl, Free Com-
munications of ldeas and the Quest far Truth: Toward a Tclcological Approach to First
Amendment Adjudication, 41 Geo. Wash. L. Rev. 161, 172-78 (1972); Frantz, The First
Amendment in the Balance, 71 Yale L.J. 1424, 1441-45 (1962); Nimmer, The Right to
Speab from Times to Time: First Amendment Theory Applied to Libel and Misapplied to
Privacy, 56 Cal. L. Rev. 935, 939-41 (1968). Sec also United States v. Robel, 389 U.S. 258,
268 n.20 (1967) (“|It is] inappropriate for this Court to label one [interest] ns being more
important or more substantial than the other."); T. Emerson, Tiie System of Fiikkuom of
E xfkkssion 718 (1970) (“In the hands of most judges the balancing test comes to he nothing
more than a way of rationalizing preformed conclusions.")

82. See 406 U.S. nt 230.

<M



what actually constitutes a “school” vary considerably from state to
state.8 A state’s interest in the enforcement of a particular statute is not
absolute, and a sincere claim of religious infringement must also be
considered.s4

voaer recognized some state interest, but not a compelling interest,
in compulsory education; furthermore, it exempted a burdened religious
group from many requirements. The state courts have viewed vo,a.: as
most significant for its constitutional doctrine on parental rights and reli-
gious liberty. In .5 .:4.,8 a unanimous Vermont Supreme Court held
for the parents in a truancy action under the state compulsory attendance
statute, stating: “As recently as w isconsin u. voder . that court has
also stated that compulsory school attendance, even in an equivalency ba-
sis, must yield to First Amendment concerns.”8 In a similar case, a unan-
imous Ohio Supreme Court in s .:. «. w nisaei-1 held! that parents were
not subject to truancy violations under the compulsory attendance stat-
ute where the private religious school did not meet “in:Inimum standards”
relative to the operation of nil schools (including nonpublic schools).8
The court stated: “[A]s required by w isconsin v voaer ... We must
also determine whether ‘[a] regulation neutral on its face may, in its ap-
plication, nonetheless offend the constitutional requirement of govern-
ment neutrality . . . [because] it unduly burdens tire free exercise of
religion.” 78"

Religious schools which do not object to compulsory attendance itself
nonetheless might find themselves in violation of other state-mandated
requirements, such ns licensing and textbook approval, thus fail to
constitute a “school™ as required by the compulsory attendance law.

e wmandatory testing. Perhaps the newest area of concern about
regulation of the private religious schools has been the mandatory testing
of children. This testing has fallen under the general category of “stan-
dardized” testing. The stnte uses these tests in evaluating the quality of
education in the schools nnd the abilities of individual students. Christian
schools have genernlly been willing to submit their “product.” voluntarily
to reasonable evaluation by the stnte through such achievement testing.88

Many religious schools in North Carolina nnd elsewhere, however,
have grounds to object to much testing. The stnte may have a compelling
interest in ensuring that rending, writing, and arithmetic are taught eflec-

83. The court3 should compare the different requirements of various slate statutes to
determine if the interest being ndvnnced under the particular statute is compelling.

8J. See note -10supra nnd accompanying text.

85. 131 Vi, 276, 357 A.2d 121 (1976).

86. Id.nt ,367 A.2d at 124

87. 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976).

68. Id. at 351 N.E.2d at 704.

89. Id.

90. Sec Hinton v. Kentucky State lid. of Educ., No. 88314, slip op. nt 2 (Franklin
County, Ky., Cir. Ct, Oct. 4, 1978), afj'd in part, rcu'd in part sul> nnrn. Kentucky State Fid.
for Elenr. & Secondary Educ. v. Rudasill, 689 S.\V.2d 877 (Ky. 1979), cert, denied, 48
U.S.LAV. 3731 (U.S. Mny 13, 1980).
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tate to tively, but the state arguably has no compelling interest in testing beyond

i3 not that basic levelOl or in requiring use of any particular test. Just as tests
also be can be used to inculcate religious views so that funding might violate the

establishment clause, state tests might subvert religious views or penalize
terest, those holding beliefs whicn conflict with prevailing beliefs. Moreover, if
eligious two recognized tests satisfy any state interest and one is religiously objec-
oder AS tionable, the least-burdensome-means requirement mandates that reli-
nd reli- gious schools be allowed to choose the unobjectionable test rather than
rt held being arbitrarily required to use an objectionable test.
'ndance ’ Fire. neattn, and satety reguiations. 1hHe state has a compelling
urt has interest in ensuring the safety of church schools, like other buildings,
ncy ba- from fire and epidemic disease. This interest justifies safety and immuni-
unan- zation requirements comparable to those of other public buildings. On the
ta were other hand, it does not justify regulations more strict than those of busi-
~e stat- nesses, amusement locations, and other public buildings.
dards” The private religious schools generally have been willing to submit
00ls).1® their schools to reasonable fire, health, and safety regulations.” They feel
e must these laws do not foster an ideological view.(6 The state has a compelling
iits np- interest in these requirements® as long as the requirements are not un-
govem- reasonably demanding but are the least burdensome means of ensuring
cise of safety. Unreasonable requirements that demand expensive alterations not
essential to safety, however, burden free religious exercise through

‘e itself church-operated schools, just ns they would if applied to other church
ndated ministries. ~

fail to Health and safely laws generally have been understood to refer to
aw. sanitation and safety requirements, ensuring a healthy learning environ-

nbout ment. There has been a tendency nationwide to include sex education,
testing pregnancy avoidance, venereal disease protection, nnd other “personal”
"slan- health aids under the general heading of “health law.”

lity of

ristian

01. Sec note 40 supra.

ntariy 92. The private Christina schools were willing to submit to regulation in Hinton,

sting.10 Whisner, and l.altarge. Tho schools in Columbus Christian Academy were not willing to

iwever, submit to nil "health" laws, contending thnt to do so would bo writing tho Stnte a "blank

peiling check" for its future, use in this area.

t etfec- 93. See, e.g., Hinton v. Kentucky State Bd. of Educ., No. 88314, slip op. nt 2 (Franklin
County, Ky., Cir. Ct. Oct. 4, 1978), nfl'd in part, reu'd in part sub num. Kentucky Stnto 13d.
for Klein. & Secondary Educ. v. Rudasill, 589 S.W.2d 877 (Ky. 1979), cert, denied, 48
U.S.L.W. 3731 (U.S. Mny 13, 1980).

UUCS 10 94. See id. slip op. nt 2 ("overriding interest in maintaining reasonable health, fire nnd

o snfcty standards for nil schools"). 5cc also Jacobson v. Massachusetts, 197 U.S. 11, 27
(1905); Weidenfcllur v. Kidulis.. 380 F. Supp. 445, 450 & n.8 (K.D. Win. 1974) (compelling
stnte interest in requiring immunization in public schools).

95. Sec, e.g.,, N.C. Gkn. Stat. § 14313-422 (Cum. Supp, 1979). Tho enabling legislation,
entitled "A Child Health Finn for Raising n New Generation," suites: "Family planning
services, including pregnancy testing, sex education, nnd contraceptives, should be available
to all sexually active persons regardless of age.” This includes assistance with abortion. The

IFrnninn Act has received widespread criticism from Christian school leaders nnd educators. See, e.g.,
t'_“g B:B The National Educator, Aug. 1979, at 13. See also Statu v. Whisner, 47 Oldo St. 2d 181, ,,,
nied,

351 N.E.2d 750, 703 (1976). Concerning the Ohio health provision, the court stated:
We share the concern of appellants thnt the philosophy espoused especially in
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Many religious schools have refused to submit to these types of regu-
lations, due to their ideological content.*9The Supreme Courtin w oim an
o w aiter 97 gave limited approval to state funding of health services in
the area of diagnostic speech, hearing, and psychological services,where
there is no risk of forcing objectionable ideological views on religious stu-
dents,0* but did not require that religious schools accept these services.
preme Court has held that state regulation that requires a private reli-
gious school to cooperate with elements of the community infringes upon
the free-exercise rights of parents, children, and church leaders of reli-
gious schools.10 Christian educators have objected to this form of regula-
tion in that it violates a basic tenet of their faith that Christians “be not
conformed to this world.”10L It is for this very purpose that many parents
send their children to private church schools.18 The fact that some reli-
gious schools participate with the community programs on a limited vol-
untary basis is not a factor to be considered in deciding whether such a
mandatory regulation burdens another religious group.

2. T he establishm ent clause of the first am endm ent

Private religious schools are protected from intrusive or hostile stale

EDb-101-03(B), relating to the teaching of . . . health, mny he interpreted an
promoting “secular humanism," nnd, ns such, may unconstitutionally h" applied
to these appellants to "unduly burden the free exercise of religion," bo fjid that
section of the publication be interpreted ns part of the "minimum standards."”
Id. at _, 3ul N.E2<1 nt 7C7. Section EDb-401-03(U) reads:
The health of the child is perhaps the greatest single factor in the development
of a well-rounded personality. No individual is adequately prepared for effective
living unless he has a well-functioning body nnd can inako reasonably successful
adjustments to his many problems. Both are essential for facilitating learning,
promoting personal efficiency, and developing successful social nnd family living.
For these reasons health education is considered an integral part of the total
education program. Its place in the curriculum ‘incomes increasingly important
as automation, population growth, changing moral standards nnd values, mount-

ing pressures, nnd other changes in our society create new or intensify existing
health problems.

Id. at _, 351 N.li.2d at 702. ...

90. Sec State v, Whisner, 47 Ohio St. 2d 1R1,_, 351 N.E.2d 750, 707 (1970). See also
Brief for Defendant at 40, State v. Columbus Christian Academy, No. 78-GVS-107B (Wnke
County, N.C., Super. Ct. Sept. 5, 1978), noted in 47 U.S.L.W. 2212 (Oct. 3, 1978).

97. 433 U.S. 229, 244 (1977).

98. The private church schools asserted thnt communication between tho psychologi-
cal diagnostician and the pupil will provide an impermissible opportunity for the intrusion
of religious influence. 433 U.S. at 241-42. The Court disagreed. While addressing the issues
of diagnostic speech and hearing services, the Court paid only lip-service to the administra-
tion of psychological services to private nchool students. Id. at 242-44. Tim risk of fostering

ideological views would undoubtedly bn greater under such services, and the C-mrl'n deci-
sion appears inconsistent with its rationale.

99. Id. at 244.
109. Stale v. Whisner, 47 Ohio St. 2a 181, _, 351 N,E.2d 750, 7G7 (197(1).
101. See id.

102 T. smith, Ciiiustian Butcation 33 (1977).

community program s. The Ohio Su-

1980]

regulation under |
essential requireii
ment toward relij
government aidl

103. For an excl
private schools, see ij
104. Epperson
U.S. CI8, 029 (1978)
ity"); Roerner v. BoaS
required. The Stufo i[
United Stutes, 401 U-
[is] ensuring governm
306, 314 (1952) ("[T]I
sects."); Everson v, Hi
the state to be neutra
See, ¢/, W. Katz, H
the First Amendment
but of government ne;
& Slate v. Blanton, 4
nnd state is not neces-
Bird bus stated:
The framers of i
quire an "nbsoli
eighteenth contu
etli century com
ration were Jef
Madison who dir
tho concept at t
that the cstnblisl
of church and st.l
‘wall,” is a hlurn[
clause requires n
Bum, supra note 35, a
105. Abington Sc
posing or showing host
cord, McDaniel v. Pat;
manifests patent liosti!
inhibits religion" in vie
314 (1952) ("|C|allous
liovo in no religion oveil
211-12 (1918) ("|0],,ve»
with . . . the free oxer,
(government must not |
it favors them); llnitei
injunction of neutrality
421 F. Supp. 337 (1). M.
of silence for meditntio
for frco loligiutiH oxercii
First Amendment do i
groups.” Id. at 443. ."tl
an official ntnt ¥church
that clause must lie real
religion generally. Bird,
100. Demonv. Ku
provide no basis for pi



[Vol. 16

of regu-
AW olrnan

rices in
f'" where
:ious stu-
ervices.

)hio Su-
yate reli-

1980] PRIVATE RELIGIOUS SCHOOLS 419

regulation under the establishment clause of the first amendment.18 The
essential requirement of the establishment clause is neutrality of govern-
ment toward religion.1 This clause prohibits government hostility106 and
government aidl® to churches and religious schools. Entanglement of

103. For an excellent analysis of the establishment clnuse with respect to public
private schools, see Bird, supra note 35.

10t. Epperson v. Arkansas, 393 U.S. 97, 104 (1963); accord, McDaniel v. Paty, 435
U.S. 618, 629 (1978) (plurality opinion) (command of the establishment clause is “neutral-
ity”); Rnemer v. Board of Pub. Works, 426 U.S. 736, 747 (1976) (“Neutrality is what i3
required. The Stnte must . . . neither advance nor impede religious activity."); Gillette v.
United States, 401 U.S. 437, 449 (1971) ("(T]he central purpose of the Establishment Clause
[is] ensuring governmental neutrality in matters of religion."); Zoruch v. Clauson, 343 U.S.
306, 314 (1952) ("[T]hc government must be neutral when it comes to competition between
sects."); Everson v. Board of Educ., 330 U.S. 1, 18 (1947) (“[The] First Amendment requires
the stnte to he neutral in its relations with groups of religious believera nnd non-believers.")
See, c.p., \V. Katz, Rp.ligion and Amkrican Constitutions 9, 12 (1964) (“|T]he iinpnct of
the First Amendment on religion i3 best understood in terms not of church-atate separation
but of government neutrality . . . ."). See also Americans United for Separation of Church
& Stnte v. Blanton, 433 F. Supp. 97, 100 (M.D. Tcnn.) (“total separation between church
nnd stnte is not necessnry” nnd “neutrality is what is required"), nff'd, 434 U.S. 803 (1977).
Bird has st ‘ed:

The fi ners of the Constitution did not intend the establishment clause to re-
quire nn “absolute wall of separation between church and state." Indeed, the
eighteenth century meaning of the phrase differed Bignificnutly from its twenti-
eth century connotations, nnd the early proponents of.nn absolute wall of sepa-
ration were Jefferson who wns not nt the Constitutions' Convention nnd
Madison who did not author the establishment clause nnd v,,7b uid not mention
the concept nt the Convention. Tho Supreme Court lies repeatedly recognized
that tho establishment clause and its decisions "do not call for total separation
of church and state" nnd that tho necessary pnrtinl separation “far from being n
‘wall," is a blurred, indistinct, and variahlo barrier. . .. ” The establishment
cluusc requires not absolute separation hut neutrality.
Butt), supra noto 35, nt 139-40.

105. Abington School Dist. v. Schempp, 374 U.S. 203, 225 (1903) ("affirmatively op-
>0sing or showing hostility to [theistic] religion™ would prefer noutheists over thcists); ac-
cord, McDaniel v. T'aly, 435 U.S. 618, 636 (1978) (Brennan, J., concurring) (“[TJhe exclusion
manifests patent hostility toward . . . religion . . . and, in sum, has a primary effect which
inhibits religion" in violation of tho establishment clause.); /orach v. Clnmon, 343 U.S. 306,
314 (1952) ("[C|nllous indifference to religious groups [would he] preferring those who be-
lieve in no religion' over those who do believe."); McCollum v. Board of Educ., 333 U.S. 203,
211-12 (1948) ("|G]ovcrnmentol hostility to religion or religious teachings [would] be nt war
with . . . the free exercise of religion."); Everson v. Board of Educ., 330 U.S. 1, 18 (1947)
(government must not he the "advoroary" of religion or "handicap" religions any more than
it favors them); United Stntes v. Drnuigan, 299 F. Supp. 225, 231 (S.D.N.Y. 1969) ("The
injunction of neutrality docs not require hostility toward religion.") In Gnines v. Anderson,
421 F. Supp. 337 (D. Mass. 1970), the court upheld a public school requirement for a minute
of silence for meditation or prayer nt the beginning of cnch school day, nn accommodation
for free religious exercise and free ethical belief. The court noted, "The requirements of tho
First Amendment do not implicate hostility to religion or indifference toward religious
groups.” 1d. at 443. If the establishment clause is to be read to prohibit not just creation of
an official state church but advancement of any particular religion or religion generally, then
that clause must he read to prohibit opposite u or hostility toward nny particular religion or
religion generally. Bird, supra note 35, at 18b.

106. Lemon v. Kurt/man, 403 U.S. 602, 621 (1971) ("Tho government cash grants . . .
provide no basis for predicting that comprehensive measures of surveillance nnd controls
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church and state can result from intrusive regulation of religious institu-
tions just as it can result from intrusive aid.107

The historical intent behind the establishment clause was to require
governmental neutrality towards religion,18 not absolute separation be-
tween church and state. The framers of the American Constitution
wanted to prohibit the creation of a national church.108 Ironically, in per-
ceiving this clause as requiring an “absolute wall of separation,” the
courts have allowed government programs that are not neutral ip effect
and are therefore violative of the first amendment.110

The Supreme Court has applied several different tests in determining
whether the establishment clause has been violated.111 The traditional
test used by the Court has been to determine if the state action has a
primary effect of advancement or opposition to religion, a predominant
secular purpose of aid or hostility to religion, or excessive state entangle-
ment with religion.113 A proper test for construction of the establishment

clause, in light of its historical intent, would be the substantial-neutrality
test.118

Intrusive regulation of religious schools constitutes state hostility to-
ward religion. As commentator Bird has noted,

Intrusive stnte regulations of religious schools, through nn accreditation
requirement, textbook upproval requirements, teache" certification re-
quirements, minimum curriculum standards beyond very basic subjects,
intrusive periodic reports beyond essential information, or minimum fn-

will not follow.") n

107. See id. nt 020; Surinncli v. PcH(luern do Cus(jucts, 001 F.Jd 78, 70 (1st Cir. 1070)
(government intrusion "upon decisions of religious authorities ns to how much money
should he expended and how funds should host he allotted to serve tho religious goals of the
school” is n "relationship pregnant with dangers of excessive government direction of church
schools nnd hence of churches.")

108. See note 1011 supra.

109. Hird, supra note 35, nt 127-28 (citing sources). "Thu prohibition ngninst congres-
sional 'establishment' of religion referred to creation of n national church or financial and
legal preference for one ecclesiastical institution over other churches, lienee Madison's ini-
tial proposal in the House of Representatives provided ‘nor shall nny religion he estab-
lished," and the first provision adopted in the Senate prohibited nny 'law establishing nvti-
cles of faith or u mode of worship”. . . .") Id. See also T. Cooi.r.v, Tim General I'iuncii'LK 1
or Constitutional Law 224 (3d cd. 1898) (establishment of religion means the setting up or
recognition of n state church or conferring upon one church r.peciul favors nnd ndvantnges
which are denied to others); Kruse, The Historical Moaning and Judicial Construction of
the Establishment Clause of the First Amendment, 2 Wamiuuiin L.J (i5 85-87 (191>2); 1
Annai.s ok Conrrkbs 730-31 (Gales & Seaton ods. 1789), quoted in li. Corwin, Constitu-
tional Limitations 101 (1898).

110. For n discussion of how the establishment clause hns been abridged by unneutral
governmental programs, see Bird, supra note 35, nt 174-204.

111. See, e.g., Whiz v. Tax Comin’n, 397 U.S. 884, G69 (1979) (benevolent neutrality);
Abington School Dist. v. Schompp, 37-1 U.S. 203, 222 (1983) (strict neutrality); Znrnch v.
Clnuson, 343 U.S. 308, 315 (1952) (accommodation); Everson v. lloard cf Educ., 330 U.S. 1,
15-16 (1947) (absolute separation of church nnd state).

112. Lemon v. Kurt/man, 403 U.S. 802, 812-13 (1971).

113.  For nn excellent discussion of tho establishment clause and the auhstnntinl-ncu-
trolily test, see generally Bird, supra note 35.
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