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A copy of the Brief filed in the Supreme Court of the United States on 

behalf of American Booksellers Association and others, reqarding the 

Ferber case has been sent to your committee together with a copy of the 

statement made by the Association of American Publishers on December 8, 

1982, to Senator Specter's committee. We would call particular attention 

to the last paragraph of page 4 and to page 5 regarding the book Show M e , 

and reference to a forthcoming book by G.P. Putnam's Sons. The entire 

statement should be helpful to the legislature in its deliberations.

Wc wholeheartedly endorse your goal of attempting to protect children 

from sexual exploitation, but ask that legislation properly accomodate 

First Amendment principles and protection.

If we can supply any additional information or be of assistance in any 

way please contact us.

Si ncerely

Doris Riemann Russ Riemann
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S T A T E M E N T  OF 
T H E  A S S O C I A T I O N  O F  A M E R I C A N  P U B L I S H E R S ,  INC. 

C O N C E R N I N G  P R O P O S E D  A M E N D M E N T S  T O  T H E  
P R O T E C T I O N  O F  C H I L D R E N  A G A I N S T  S E X U A L  

E X P L O I T A T I O N  A C T  O F  1977

To the S u b c o m m i t t e e  on J u v e n i l e  J u s t i c e  
S e n a t e  J u d i c i a r y  C o m m i t t e e  

D e c e m b e r  8, 1982

The A s s o c i a t i o n  of A m e r i c a n  Publ is h e r s ,  Inc.

("AAP"), the m a j o r  t r a d e  a s s o c i a t i o n  of b o o k  p u b l i s h e r s  in
I

the U n i t e d  States, s u b m i t s  this s t a t e m e n t  for i n c l u s i o n  in ;

t h e  r e c o r d  of this S u b c o m m i t t e e ' s  h e a r i n g s  on p r o p o s a l s  to

a m e n d  the P r o t e c t i o n  of C h i l d r e n  A g a i n s t  S e x u a l  E x p l o i t a t i o n  j

A c t  of 1977 ("Act"). T h e  i mpac t o f  thos e p r o p o s a l s  —  S . 2856

a n d  S . 2788 —  upon b o o k  p u b l i s h e r s  is s p e c i f i c a l l y  a d d r e s s e d

in the c o m m e n t s  below.

A A P ' s  m o r e  t h a n  300 m e m b e r s  r e p r e s e n t  a s u b s t a n t i a l  

s e g m e n t  of the book  p u b l i s h i n g  c o m m u n i t y  a n d  are  r e s p o n s i b l e  

f or the p u b l i c a t i o n  of n u m e r o u s  p r o m i n e n t  w o r k s  c o n c e r n i n g  

health, sexuality, p s y c h o l o g y ,  c h i l d  r e a r i n g  a n d  human d e v e l­

opment. It i3 AAP's b e l i e f  that the b o o k  p u b l i s h i n g  i n d u s t r y  

m u s t  —  and does —  p l a y  a v ita l role  in the produc t i o n ,  d i s­

sem i n a t i o n  a n d  p r e s e r v a t i o n  of ideas and knowle d g e .  A A P  a n d

j
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its m e m b e r s  are c o m m i t t e d  to the b e l i e f  that the free e x­

c h a n g e  of ideas t h r o u g h  p u b l i s h i n g  is the g r e a t e s t  service 

t h e  p u b l i s h i n g  i n d ustry c a n  r e n d e r  society, and f u r t h e r  that 

t h e  p u b l i c ' s  access to such ideas in b o o k  f o r m  s h o u l d  not be 

r e s t r i c t e d .

Towards the se goals, A A P  a n d  its m e m b e r s  have 

d i l i g e n t l y  f o l low ed legal d e v e l o p m e n t s  r e g a r d i n g  p u b l i s h i n g  

g e n e r a l l y  and judicial a n d  l e g i s l a t i v e  events w h i c h  m a y  i m­

p l i c a t e  First A m e n d m e n t  r ights in p a r t i c u l a r .  The e f f o r t s  of 

C o n g r e s s  a n d  state l e g i s l a t u r e s  to p r o t e c t  c h i l d r e n  from  

s e x u a l  abuse by o u t l a w i n g  c h i l d  p o r n o g r a p h y  have b e e n  v i e w e d  

b y  A A P  w i t h  both i n t erest and concern. AAP's m e m b e r s  of 

c o u r s e  d e p l o r e  the e x p l o i t a t i o n  of c h i l d r e n  to s u p p o r t  a 

" k i d d i e  porn" industry and fully s u p p o r t  legis l a t i v e  e f forts  

to  c u r b  such abuses. At the same time, they are d e e p l y  

t r o u b l e d  by statuto ry p r o v i s i o n s  which, in an e f f o r t  to c o n­

trol c h i l d  pornography, t h r e a t e n  to sweep w ithin their g r a s p  

a v a r i e t y  of serious works d e s e r v i n g  of wi de a v a i l a b i l i t y  and 

u n r e s t r i c t e d  dissemination.

This c o ncer n over the p o t e n t i a l  o v e r b r e a d t h  of 

c h i l d  pornography, statutes led AAP to c l o s e l y  m o n i t o r  the 

e n a c t m e n t  of, and the s u b s e q u e n t  l i t i g a t i o n  concerning, N e w  

Yo r k ' s  c h i l d  p o r n o g r a p h y  statute. As this Subcom m i t t e e  is 

aware, it was a p r o s e c u t i o n  under one section of that statute 

that was reviewed by the S u p r e m e  C o u r t  in Ne w York v. Ferber.
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A A P  p a r t i c i p a t e d  as an a m i c u s  c uri ae in the Ferber 

l itigation, u rgi ng b o t h  the S u p r e m e  C o u r t  and the N e w  .York 

C o u r t  of A p p e a l s  c o n s t i t u t i o n a l l y  to l i m i t  the l e g i s l a t i v e  

a r s e n a l  a g a i n s t  c h i l d  p o r n o g r a p h y  to t h e  p r o s e c u t i o n  of (1) 

p e r s o n s  w h o  e m ploy m i n o r s  in the c r e a t i o n  of k i d d i e  porn, and

(2) p e r s o n s  w ho p u b l i s h  o r  o t h e r w i s e  d i s s e m i n a t e  depict i o n s  

of s e x u a l l y  e x p l i c i t  c o n d u c t  by minors, p r o v i d e d  the works 

c o n t a i n i n g  such d e p i c t i o n s  are s h o w n  to be l e g a l l y  obscene.

It was, a n d  remains, the b o o k  p u b l i s h i n g  c o m m u n i t y ' s  c o n c e r n  

that m o r e  w i d e - r a n g i n g  e f f o r t s  to c o n t r o l  c h i l d  p o r n o g r a p h y  

—  t h r o u g h  p e n a l t i e s  u p o n  the d i s s e m i n a t i o n  of n o n - o b s c e n e  

w orks c o n t a i n i n g  p o r t r a y a l s  of a d o l e s c e n t  sexual b e h a v i o r  —  

w o ^ l d  e v i s c e r a t e  the s i g n i f i c a n t  s o c i e t a l  b e n e f i t s  to be 

d e r i v e d  f r o m  the a v a i l a b i l i t y  of a v a r i e t y  of m a t e r i a l s  

c o n c e r n i n g  h u m a n  s e x u a l i t y  a n d  a d o l e s c e n t  sexual d e v e l o p m e n t  

w i t h o u t  s i g n i f i c a n t l y  e n h a n c i n g  the e n f o r c e m e n t  effort 

a g a i n s t  truly h a r d  core p o r n o g r a p h y .  We note that Congress, 

in e n a c t i n g  the p r e s e n t  c h i l d  p o r n o g r a p h y  legislation, 

a p p a r e n t l y  a g r e e d  w i t h  this sentim ent. As the Senate 

C o m m i t t e e  on the J u d i c i a r y  n o t e d  in 1977, " virtual ly all of 

the m a t e r i a l s  that are n o r m a l l y  c o n s i d e r e d  c h i l d  p o r n o g r a p h y  

are o b s c e n e  under the c u r r e n t  si dards . . .  In c o m p a r i s o n  

w i t h  this b l a t a n t  pornography, n o n - o b s c e n e  m a t e r i a l s  that 

d epict c h i l d r e n  are v e r y  few and v e r y  i n c o n s e q u e n t i a l . "



AA P  is of c o u r s e  aware t h a t  the Supreme C o u r t  in 

F e r b e r  u p h e l d  the c o n s t i t u t i o n a l i t y  of N e w  York's s t a t u t o r y  

s c h e m e  p r o h i b i t i n g  the d i s s e m i n a t i o n  of m a t e r i a l s  d e p i c t i n g  

s p e c i f i e d  sexual c o n d u c t  by a m i n o r  even wh ere the m a t e r i a l s  

are n o t  l e gally obscene. In r e a c h i n g  its result, the C o u r t  

d e t e r m i n e d  n o t  to interfere u n d u l y  w i t h  legisl a t i v e  j u d g m e n t s  

as t o  h o w  best to p r o s c r i b e  the p r o d u c t i o n  of h a r d -cor e c h i l d  

p o r n o g r a p h y  and t h e r e b y  avoid the p e r c e i v e d  detri mental  

i m p a c t  u p o n  c h i l d r e n  u s e d  as s u b jects  of such p o r n o g r a p h i c 

m a t e r i a l s .  As we discu ss below, the C o u r t ' s  opini ons in 

F e r b e r  d i d  r e c o gni ze the p o t e n t i a l  th at a s t a t utory scheme 

s e e k i n g  to achieve such a result c o u l d  improp e r l y  impinge 

u p o n  the d i s s e m i n a t i o n  of m a t e r i a l s  of a n o n - p o r n o g r a p h i c  

n a t u r e  w h i c h  have serious literary, artistic, sci entific or 

e d u c a t i o n a l  value. In r e s p o n d i n g  to the F etber d e c i s i o n  w i t h  

any n e w  l e gi slative initiatives, C o n g r e s s  must, we submit, 

not m e r e l y  address the p r o b l e m  of c h i l d  abuse arisin g out of 

p o r n o g r a p h i c  depictions, but a l s o  m u s t  m a k e  p r o v i s i o n  for the 

u n f e t t e r e d  d i s s e m i n a t i o n  of n o n - p o r n o g r a p h i c ,  s o c i a l l y - u s e f u l  

m a t e r i a l s  whi ch m a y  involve d e p i c t i o n s  of m ino rs e n g a g e d  in 

o t h e r w i s e  forbidden sexual conduct.

A A P ' s  c o n c e r n  o v e r  t h e  p o t e n t i a l  i.mpact o f  a m e n d e d  

f e d e r a l  c h i l d  p o r n o g r a p h y  l e g i s l a t i o n  o n  t h e  c r e a t i o n  a n d  

d i s t r i b u t i o n  o f  i m p o r t a n t  a n d  r e s p o n s i b l e  w o r k s  is f a r  f r o m  

h y p o t h e t i c a l .  At l e a s t  t w o  w o r k s  o f  w h i c h  A A P  is a w a r e
m

A
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illust r a t e  the problem . T h e  first is a b o o k  e n t i t l e d  Show  

i , p u b l i s h e d  in t r a n s l a t i o n  by the d i s t i n g u i s h e d  St. 

M a r t i n ' s  Press in 1975. S h o w  M e !, a u t h o r e d  b y  a Swiss c h i l d  

psychol ogist, was d e s i g n e d  as a tool for p a r ents to use in 

d i s c u s s i n g  sex w i t h  t h e i r  c h i l d ren. T h i s  it attr.i.p^:r to do 

t h rough explicit a n d  r e a l i s t i c  p h o t o g r a p h s  a n d  text. The 

book, while h ighly c o n t r o v e r s i a l ,  has b e e n  p r a i s e d  by 

e d u c a t o r s  and o thers as a v a l u a b l e  r e s o u r c e  tool a n d  has been 

p u r c h a s e d  and read by tens of thousa: ? fa milies wishing

to approach the s u b j e c t  of s e x u a l i t y  xr. *<:. open, frank and

u n i n h i b i t e d  manner.

The s e c ond book, to be p u b l i s h e d  by G. P. Putnam's 

Sons in the c oding months, s i m i l a r l y  d eals  w i t h  a m o t her's  

e f f orts to educate h e r  d a u g h t e r  a bout f emale sexuality, and 

c o m p r i s e s  both p h o t o g r a p h s  a n d  text.

Works such as the f o r e g o i n g  m a y  be controver sial, 

but they are neit her p o r n o g r a p h i c  nor exploitive. That one 

m a y  agree or disagree with; the ideas in, or m a n n e r  of

c o m m u n i c a t i o n  a d o p t e d  by, such works is not the point;

h i s tory teaches us that it is p e r i l o u s  to p r e d i c t  w h i c h  ideas 

will one day achieve wide ac cept a n c e .  U n l e s s  we are p r e p a r e d  

to adopt the a u t h o r i t a r i a n  v i e w  that c o n t r o v e r s i a l  teaching 

tools such as Show M e ! have no pla ce in our society, 

p r o v i s i o n  must be made in the federal legisl a t i v e  scheme for 

such works to exist and be f r e e l y  available.



If Congress is to consider, in light of the Ferber 

decision, eliminating the r e q u i r e m e n t  f r o m  § 2252 of the Act 

that p r o h i b i t e d  works m u s t  be "obscene" —  a key feature both 

in S . 2788 a n d  S.285:* —  at a minimum, p r o v i s i o n  must be made 

to e x e m p t  from the s t a t u t e rs c o v e r a g e  d e p i c t i o n s  of sexual 

c o n d u c t  engaged in by m inors that are c o n t a i n e d  in works that 

have s e rio us literary, artistic, s c i e n t i f i c  or educat i o n a l  

value. This approach finds support in the Ferber d e c i sion 

i t s e l f .

Each of the four o p i n i o n s  in Ferber r e c o g n i z e d  that 

the s t a t u t e  at issue in that case i n v i t e d  u n c o n s t i t u t i o n a l  

applications, because, b r o a d l y  applied, it c o vers depic t i o n s  

w h i c h  do not threaten the harms sought to be prevented. 

J u s t i c e s  Brennan and M a r s h a l l  e x p r e s s l y  s t ated  that a p p l i­

cation of such statutes "to d e p i c t i o n s  of c h i l d r e n  that in 

t h e m s e l v e s  do have serious literary, artistic, scientific or 

m e d i c a l  value, would v i o l a t e  the First A m e n d m e n t . "  They 

further o p i n e d  that in the case of such depictions, the 

ar g u m e n t  of harm to the c h i l d  r e s u l t i n g  from the c r e a t i o n  of 

a "perman ent record" of his p a r t i c i p a t i o n  "lacks m u c h  of its 

force." ‘m l a r l y , J u s t i c e  Stevens r e c o g n i z e d  that "a 

serious w u of art, a d o c u m e n t a r y  on b e h a v i o r a l  problems, or 

a m e d i c a l  or psych iatric teachin g device, might include a 

sc .*ne from or of these films [proscribed by the statute]
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and, w h e n  v i e w e d  as a wh ole in a p r o p e r  setting, be e n t i t l e d  

to c o n s t i t u t i o n a l  p r o t ection."

Fu r t h e r  support for a p p r o p r i a t e l y  l i m i t e d  statutory 

l a n g u a g e  is found in the o p i n i o n  of the N e w  York C o u r t  of 

A p p e a l s  i s s u e d  on r e m a n d  of the F e r b e r  case fr om the Supreme 

Court. In a c o n c u r r i n g  o p i n i o n  j o i n e d  by Ju dge Fuchsberg, 

J u d g e  M e y e r  s tated that he would, "as a m a t t e r  of state 

c o n s t i t u t i o n a l  law, r e c o gni ze an a f f i r m a t i v e  defens e for 

literary, scientific, educational, g o v e r n m e n t a l  or other 

s i m i l a r  justi f i c a t i o n . "  He further s t a t e d  that in his view, 

"with o u t  such a defense, the c h i l l i n g  effect. . .upon serious 

d e p i c t i o n s  w h i c h  do not a c t u a l l y  t h r e a t e n  the harms a d d r e s s e d  

b y  t h a t  statute  w i l l  cause g r e a t e r  h a r m  to „‘iis state's in­

te r e s t  in free e x p r e s s i o n  than is c o n s t i t u t i o n a l l y  p e r m i s­

sible."

A d d i t i o n a l  p r e c e d e n t  for l e g i s l a t i o n  c o n t a i n i n g  

s i m i l a r  s avin g lan guage may be found in several state 

statutes, some of w h ich were e n a c t e d  in s p e c ific r e s pon se to 

the F erber decision. While some of these p r o v i s i o n s  are,, in 

A A P ' s  judgment, c o n s t i t u t i o n a l l y  deficient, they n onetheles s 

r e f l e c t  c o m m e n d a b l e  attempts by various states to amelio rate 

the p r o b l e m  a d d r e s s e d  herein.

F o r  e x a m p l e ,  a b i l l  w a s  r e c e n t l y  p a s s e d  in A l a b a m a  

t o  s t r e n g t h e n  t h a t  s t a t e ' s  c h i l d  p o r n o g r a p h y  l a w  " b y  m a k i n g  

c e r t a i n  c h a n g e s  p e r m i t t e d  b y  a r e c e n t  U n i t e d  S t a t e s  S u p r e m e
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C o u r t  de cis i o n . "  T h e  s t a t u t e  p r o h i b i t s  k n o w i n g  dissem i n a t i o n  

or p o s s e s s i o n  w i t h  i n tent to d i s s e m i n a t e  "obscene matter" 

c o n t a i n i n g  a visual r e p r o d u c t i o n  of a p e r s o n  under the age of 

17 e n g a g e d  in v a r i o u s  e n u m e r a t e d  acts. T h e  statute defines 

"obscene" as follows:

(a) W h e n  u s e d  to d e s c r i b e  any matter 

that c o n t a i n s  a v i s u a l  r e p r o d u c t i o n  of 

b r e a s t  nudity, s u c h  terra m e a n s  m a tter  

that

1. A p p l y i n g  c o n t e m p o r a r y  

local c o m m u n i t y  standards, on 

the whole, a p p e a l s  to the 

p r u r i e n t  interest; a n d

2. Is p a t e n t l y  offensive; and

3. On the whole, lacks 

serious literary, artistic, 

p o l i t i c a l  or scier.tific value.

(b) Whe n u s e d  to d e s c r i b e  m a t t e r  that 

co n t a i n s  a v i s u a l  r e p r o d u c t i o n  of an 

act of s a d o - m a s o c h i s t i c  abuse, sexual 

intercourse, s exual excit ement, m a s t u r­

bation, g e nital nudity, or other sexual 

conduct, such t e r m  m e a n s  m a t t e r  c o n­

tai n i n g  such a v i s u a l  r e p r o d u c t i o n  

which r e p r o d u c t i o n  itself lacks serious



literary, artistic, p o l i t i c a l  or 

s c i e n t i f i c  value.

Similar, a l t h o u g h  m o r e  narrow, e x c e p t i o n s  m a y  be f o u n d  in 

s t a t u t e s  in other s t a t e s . 1

A A P  u rges this Subcomm ittee, in itii c o n s i d e r a t i o n  

of p o s s i b l e  a m e n d m e n t s  to the p r e s e n t  law, n o t  m e r e l y  to 

strike  the o b s c e n i t y  r e q u i r e m e n t  from § 2252, w i t h o u t  more. 

For if p u b l i s h e r s  are to be d e p r i v e d  o f  the p r o t e c t i o n  

a f f o r d e d  by the p r e s e n t  o b s c e n i t y  r e q u i r e m e n t  —  w h i c h  c h a n g e 

in law we do not c o n c e d e  to be either a p p r o p r i a t e  or 

n e c e s s a r y  —  a m e a n i n g f u l  s u b s t i t u t e  t h a t  w i l l  p r e s e r v e  the 

o p p o r t u n i t y  to d i s s e m i n a t e  serious w o r k s  o t h e r w i s e  f a l l i n g  

w i t h i n  the statute's p r o h i b i t i o n s  m u s t  be devised. S . 2856 

m a k e s  a c o m m e n d a b l e  e f f o r t  to address the problem, in

1. Pe nnsy l v a n i a  and South D a k o t a  have s t a t u t e s  w h i c h  e x c e p t  
f r o m  their reach "materials i n v o l v i n g  o n l y  nudity, if such 
m a t e r i a l s  are made for an d h a v e  a serious literary, artistic, 
e d u c a t i o n a l  or s c i e n t i f i c  value." S o u t h  D a k o t a  S t a tutes § 
22-22-25; P e n n s y l v a n i a  C.S.A. § 6312(e). Likewise, the a n t i­
ch i l d  abuse law in M i c h i g a n  contains, in its d e f i n i t i o n  of 
"erotic nudity," a r e q u i r e m e n t  that the n u d i t y  be d i s p l a y e d  
"in a m a n n e r  which lacks p r i m a r y  literary, ^ctistic, e d u c a­
tional, political or s c i e n t i f i c  value a n d  w h i c h  the a v e r a g e  
p e r s o n  apply i n g  c o n t e m p o r a r y  c o m m u n i t y  s t a n d a r d s  w o u l d  find 
a p peals to p r u r i e n t  interests ." M i c h i g a n  C.L.A., § 750.1*5c
(l)(d). Still a n o t h e r  state, M a s s a c h u s e t t s ,  allows an £•«.':ir- 
mative d e f ense ir any p r o s e c u t i o n  un der its c h i l d  p o r n o g r a p h y  
l aw "that such d . s s e m i n a t i o n  of any v i s u a l  m a t eri al that c o n­
tains a r e p r e s e n t a t i o n  or r e p r o d u c t i o n  of any p o sture or e x­
hi b i t i o n  in a state of n u d i t y  was produced, processed, p u b­
lished, p r i n t e d  or m a n u f a c t u r e d  for a b o n a  fide s c i e n t i f i c  or 
m e d i c a l  purpose, or for an e ducational or c u l t u r a l  p u r p o s e  
for a bona fide school, m u s e u m  or library.. . . . "  Mass. Gen. 
Laws, Ch. 272 § 29B.



p r o v i d i n g  that e x h i b i t i o n  of the g e n i t a l s  or p u b i c  area of a 

m i n o r  falls cuts iae of the s t a t u t e  if s u c h  e x h i b i t i o n  has 

literary, artistic, s c i e n t i f i c  or e d u c a t i o n a l  value. But we 

s u b m i t  that that l a n g u a g e  is inadequate.

For one thing, a s h o w i n g  of literary, artistic,

sc i e n t i f i c  or e d u c a t i o n a l  v a l u e  s h o u l d  p r o t e c t  d e p i c t i o n s  of

"s e x ually expl i c i t  c o n d u c t "  w i t h o u t  r e g a r d  to w h e t h e r  they

i n v o l v e  m e r e l y  n u d i t y  (as S . 2856 c o n t e m p l a t e s )  or some other

c o n duct. F r o m  AAP's p e r s p e c t i v e ,  if d e p i c t i o n s  of n u dity may

be said  to be j u s t i f i a b l e  and d e s e r v i n g  of p r o t e c t i o n  in

c e r t a i n  instances, th en it is difficult to c o n d e m n  depi ctions

of o t h e r  types of sexual b e h a v i o r  that m a y  e q u a l l y  be a p a r t
(

of l e g i t i m a t e  e d u c a t i o n a l  or o t h e r  d e s i r a b l e  works. The b o o k  

S h o w  M e l , for example, c o n t a i n s  several  p h o t o g r a p h s  w h i c h  

a r g u a b l y  d epict not m e r e l y  n u d i t y  b u t  s ex ual e x p l o r a t i o n  in 

the f o r m  of m a s t u r b a t i o n .  Is it logical to c o n c l u d e  that the 

s o c i a l  value of S h o w  M e ! —  indeed, its v e r y  a b i l i t y  to be 

m a r k e t e d  —  sh ould turn on p r e c i s e l y  the f o r m  of sexual 

c o n d u c t  depicted? We t h i n k  not.

We further find i n a d e q u a t e  the a p p a r e n t  intention, 

in S . 2856, to apply the test of literary, artistic, s c i e n t i­

fic or e ducational  value to i n d i v i d u a l  d e p i c t i o n s  themselves, 

as apart from the works as a whole. We are frankly at a loss 

to u n d e r s t a n d  how one w o u l d  m e a n i n g f u l l y  d e t e r m i n e  w h e t h e r  a 

p a r t i c u l a r  depicti on of nudity, or o ther sexual conduct, 

s t a n d i n g  alone, and o u t s i d e  of the c o n t e x t  of the work of



w h i c h  i t  is a p a r t ,  h a s  e d u c a t i o n a l ,  s c i e n t i f i c  o r  o t h e r

v a l u o  s u c h  t h a t  i t  w o u l d  f a l l  o u t s i d e  o f  t h e  r e a c h  o f  t h e

s t a t u t e .  I n  a b o o k  w i t h  s c o r e s  o f  p i c t u r e s  a n d  a c c o m p a n y i n g  

t e x t ,  s u c h  a s  S h o w  M e  1 , is t h e  i n t e n t i o n  t o  v i e w  e a c h

p h o t o g r a p h  f o r  i t s  o w n  i n t r i n s i c  w o r t h ?  A A P  s u b m i t s  t h a t  t h e

p r o v i s i o n  a s  d r a f t e d  i s  b o t h  v a g u e  a n d  l a c k i n g  i n  m e a n i n g f u l  

p r o t e c t i o n  f o r  s e r i o u s  w o r k s  c o n t a i n i n g  n o n - p o r n o g r a p h i c  

d e p i c t i o n s .  We. r e c o m m e n d  i n s t e a d  a t e s t  t h a t  w o u l d  f o c u s  

u p o n  w h e t h e r  t h e  w o r k  i n  w h i c h  t h e  d e p i c t i o n s  a p p e a r ,  t a k e n  

a s  a w h o l e ,  h a s  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  s c i e n t i f i c  o r  

e d u c a t i o n a l  v a l u e .

W e  f i n a l l y  f i n d  p r o b l e m s  w i t h  t h e  s c i e n t e r  t e s t  in 

§ 2 2 5 2 ( a ) ( 1 )  a n d  (2), o n  t h e  a s s u m p t i o n  t h a t  t h e  t e r m  

" o b s c e n e "  w e r e  s t r i c k e n  f r o m  t h e  p r e s e n t  l a n g u a g e  o f  ( a )(1) 

a n d  ( a ) ( 2 ) .  T h e  p r e s e n t  s c i e n t e r  r e q u i r e m e n t  is m e a n i n g f u l  

i n  r e q u i r i n g  t h e  k n o w i n g  t r a n s p o r t ,  s h i p m e n t ,  o r  r e c e i p t  o f  

a n y  o b s c e n e  v i s u a l  o r  p r i n t  m e d i u m ,  a s  d e f i n e d .  In t h e  

a b s e n c e  o f  t h e  t e r m  o b s c e n e ,  a l l  t h a t  w o u l d  b e  r e q u i r e d  w o u l d  

b e  t h e  k n o w i n g  t r a n s p o r t ,  s h i p m e n t ,  o r  r e c e i p t  o f  a n y  v i s u a l  

o r  p r i n t  m e d i u m  —  a m e a n i n g l e s s  s c i e n t e r  s t a n d a r d .  W e
m

b e l i e v e  t h e  s t a t u t e ,  if a m e n d e d  t o  d e l e t e  t h e  o b s c e n i t y  

r e q u i r e m e n t ,  s h o u l d  m a k e  c l e a r  t h a t  it is t h e  t r a n s p o r t ,  

s h i p m e n t ,  o r  r e c e i p t  o f  m a t e r i a l s  w i t h  k n o w l e d g e  t h a t  s u c h  

m a t e r i a l s  c o n t a i n  d e p i c t i o n s  p r o h i b i t e d  u n d e r  t h e  s t a t u t e  

t h a t  c o n s t i t u t e s  i l l e g a l  a c t i v i t y .



W e r e  t h e  S u b c o m m i t t e e  t o  a d o p t  t h e  f o r e g o i n g  s u g  

g e s t i o n s ,  § 2 2 5 2 ( a )  m i g h t  b e  a m e n d e d  t o  r e a d  a s  f o l l o w s :  

(a) A n y  p e r s o n  w h o  -

(1) t r a n s p o r t s  o r  s h i p s  i n  i n t e r s t a t e  

o r  f o r e i g n  c o m m e r c e ,  o r  m a i l s  a n y  

v i s u a l  o r  p r i n t  m e d i u m ,  w i t h  k n o w l e d g e  

t h a t  -

(A) t h e  p r o d u c i n g  o f  s u c h  v i s u a l  

o r  p r i n t  m e d i u m  i n v o l v e s  t h e  u s e  

o f  a m i n o r  e n g a g i n g  i n  s e x u a l l y  

e x p l i c i t  c o n d u c t ;  a n d

(B) s u c h  v i s u a l  o', p r i n t  m e d i u m  

d e p i c t s  s u c h  c o n d u c t ;  a n d

(C) s u c h  v i s u a l  o r  p r i n t  m e d i u m ,  

t a k e n  as a w h o l e ,  l a c k s  l i t e r a r y ,  

a r t i s t i c ,  s c i e n t i f i c  o r  e d u c a ­

t i o n a l  v a l u e ;  o r

(2) r e c e i v e s  a n y  v i s u a l  o r  p r i n t  

m e d i u m  t h a t  h a s  b e e n  t r a n s p o r t e d  o r  

s h i p p e d  i n  i n t e r s t a t e  o r  f o r e i g n  

c o m m e r c e  o r  m a i l e d ,  w i t h  k n o w l e d g e  

t h a t  -

(A) t h e  p r o d u c i n g  o f  s u c h  v i s u a l  

o r  p r i n t  m e d i u m  i n v o l v e s  t h e  u s e



o f  a m inor e n g a g in g  in  s e x u a l ly  

e x p l i c i t  c o n d u c t;  and  

{B) su ch  v i s u a l  o r  p r i n t  medium 

d e p ic t s  su c h  c o n d u c t;  and

(C) su ch  v i s u a l  o r  p r i n t  medium, 

ta k e n  a s  a w h o le , l a c k s  l i t e r a r y ,  

a r t i s t i c ,  s c i e n t i f i c  o r  e d u c a ­

t i o n a l  v a lu e ;  

s h a l l  b e  p u n isn e d  a s  p r o v id e d  in  s u b s e c t io n  (b ) o f  

t h i s  s e c t i o n .

We th an k  th e  S u b com m ittee  f o r  i t s  c o n s id e r ­

a t io n  o f  AAP's v ie w s  on t h i s  im p o r ta n t  l e g i s l a t i v e  s u b j e c t

1 *>
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T h e  P eo ple  of  t h e  S tate  of N ew  Y ov.k ,
P e t i t i o n e r ,

— against—

P a u l  I ra F erber ,
R e s p o n d e n t .

ON WRIT OF CERTIORARI TO THE NEW YORK STATE 
COL’RT OF APPEALS

B R IE F  ON  B E H A L F  O F  AMERICAN BO O K SEL LER S  ASSO- 
CIA H O N .  INC.. ASSOC IAT ION  O F  AMERICAN PU B L ISH ER S , 
INC., COUNCIL  FO R  PER IO D IC A L  D IST R IB U TO R S  ASSO- 
C IAT IONS. FREEDO.M T O  READ FOUNDATION, INTERNA­
T IO N A L  PER IO D IC A L  D IST R IB U TO R S  ASSOCIATION, INC., 
NATIONAL A SSOC IAT ION  O F  COLLEGE STO RES , INC., 
AMERICAN C IV IL  L IB E R T IE S  UNION, T H E  ASSOCIATION 
O F  AM ERICAN U N IVERSITY  PRESSES , INC., N EW  YORK

C IV IL  L IB E R T IE S  UNION a n d  ST. M A RT IN ’S PRESS, 
IN C O R PO R A T E D  AS A M I C I  C U R I A E

Tin; American Boo1 .sellers Association, Inc., Association 
of American Publis ,ers, Inc., Council for Periodical Dis­
tributors Associations, Freedom to Bead Foundation, Inter­
national Periodical Distributors Association, Inc., National 
Association of College Stores, Inc., American Civil Liberties 
Union, The Association of American University Presses,
Ine., New York Civil Liberties Union, and St. Martin’s 
Press, Incorporated, (collectively referred to as “ A n t i c i " )  

submit this brief n i i i n i  c i t r i n e  in support of respondent 
Paul Ira Ferber, pursuant to Hide 26.2 of the Rules of



this Court, urging affirmance of the decision below.1 This 
joint brief is submitted upon the written consents of both 
petitioner and respondent.*

The Amici

American Booksellers Association, Inc. (“ABA”) is a 
trade association composed of booksellers located through­
out the United States. The -A ssociation has approximately 
5,200 members consisting of private bookstores, university 
bookstores, and chain bookstores.

The Association of American Publishers, Inc. (“AAP”) 
is the major national association for publishers of general 
and educational books in the United States. Its more than 
;tO(J members include large commercial book publishers and 
small or non-profit publishers, university presses and schol­
arly associations.

Council for Periodical Distributors -Associations 
(“CPDA”) is a national trade association for over 500 
independent- local wholesale distributors of magazines, 
comic books, paperback books, and news ^apers.

The Freedom to Read Foundation, a non-profit organiza­
tion supported by voluntary donations, was established in 
1009 bv the American Library Association to promote and 
defend First Amendment rights; to foster libraries as in­
stitutions wherein every ciitzen’s First Amendment free­
doms a r e  fulfilled; to support the right of libraries to 
include in their collections and make available any work 
which they may legally acquire; and to set legal precedent 
for the freedom to read on behalf of all citizens.

1 Tie* opinion of (tic New York f ’otirt of Appeals is reported at
32 N .Y . Jd  Ii71. 422 N .E .2d 528, 439 X .Y .S .2d  (538 ( 19 8 1) .  ;

: Tit** written consents of petitioner and respondent to the filing 
of this brief are submitted herewith.
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International Periodical Distributors Association, Inc. 
("IPDA”) is the trade association for the principal na­
tional periodical distributors engaged in the business of 
distributing or arranging for the distribution of paperback 
books and periodicals to wholesalers throughout the United 
States for ultimate distribution to retailers and the public.

National Association of College Stores, Inc. (“NACS") 
is a trade association composed of :?‘>00 college and uni­
versity bookstores located throughout the United States.

The American Civil Liberties Union (“ACLU") is a na­
tionwide nonpartisan organization of over 200,000 members 
dedicated solely to preservation of the liberties safeguarded 
by the Bill of Rights. During its sixty-one year existence 
the ACLU has particularly been concerned with protecting 
the First Amendment guarantees of freedom of speech 
and press.

The Association of American University Presses, Inc. 
(“A A UP") is an educational not-for-profit association 
serving university presses. Its 7S members include the 
presses of virtually all of the most distinguished American 
universities, as well as several Canadian and international 
scholarly publishers.

Tin* New York Civil Liberties Union ("NYCLU”) is a 
not-for-profit corporation organized under the laws of 
New York State for the purpose of defending and pro­
moting individual rights and liberties. It is the New York 
State branch of the American Civil Liberties Union and 
lias over 20,000 members throughout the State. Freedom 
of speech and of the press have been principal concerns 
of the NYCLU since its inception.

St. Martin’s Press; Incorporated, a member of the AAP, 
is a New York City publishing house. It is a subsidiary



publisher. One of the many books it. has published is 
S h o ir  M e ! ,  a non-obscene, photographic sex education book 
containing explicit, sex-oriente.l photographs and designed 
primarily for use by parents in educating their children 
about some of the emotional and physical aspects of sex.

Interest of A m i c i

As representatives of writers, publishers and sellers of 
non-obscene books and periodicals distributed throughout 
the United States, as well as members of the public at 
large who purchase, borrow and read such materials, and 
the librarians who serve them, A m i r i  have a vital interest 
in assuring that the freedoms guaranteed by the First 
Amendment to the United States Constitution are neither 
narrowed nor abridged. In the context of this case, A m i r i  

AAP, A A UP, AHA. CPDA, IPDA and XAC’S aDo seek to 
protect the rights of their members, many of whom could 
arguably lie subjected to criminal li,ability pursuant to the 
statute under attack should the Court of Appeals decision he 
reversed. A  m i n i s  St. Martin’s Press, Incorporated, is the 
publisher of a hook, S h o w  M r ! ,  which could arguably sub. 
jeet it to criminal liability. Indeed, if the decision of the 
Court of Appeals is reversed, St. Martin’s Press would 
again fear prosecution for the distribution and sale of 
S h o w  M r !  even though it has been found not to he obscene 
by three courts in three different stales. S r r  S t .  M a r t i n ' s  

P r e s s ,  f u r .  v. ( ' a r r i f ,  III) F. Sapp, 11%, ! 01-1202 (S.D. 
X.Y. 1!)77). r r i ’ t l  m i  o i l i e r  f i n m m l s ,  OO.j F.2d 41 (2d f'ir, 
1970).’

5 While librarians. with whom amicus Freedom to Read Founda­
tion is closely associated, a r e  granted an afllrmative defense against 
prosecution under Section 11) of the New York statute, a
number of other state statutes covering mere dissemination of non- 
obseeiic matter, eited io Petitioner's brief f page I'l , n.4), do not

(I'ontmiti run t in uni on nrrt jiafjr)



This ease represents an effort by a state to carve out 
a novel, broad and unprecedented exception to the First 
Amendment. The question presented here is whether, in 
the interest of protecting youngsters from being exploited 
“as subjects in sexual performances”, New York can pro­
scribe the dissemination of a broad range of non-obscene, 
constitutionally protected materials.
T h e  S ta tu te

While the Court has often been confronted with attempts 
by state and local governments to impinge upon First 
Amendment freedoms, it has never, except in the most ex­
traordinary circumstances, upheld a statute that makes it 
a crime to disseminate First Amendment protected ma­
terials based solely on the nature of their content. By 
enacting Section 263.1,') (set forth in the Appendix) (the 
“.Statute"), the State of New York has— purely ,»nd simply 
—attempted to engraft into First Amendment doctrine ,.r> 
unprecedented and wholly unjustified exception to well- 
recognized classes of protected speech. Tin State has 
conceded Ihi>. boldly assorting that, . . r e g a r d l e s s  o f  

w h e t h e r  m a t e r i a l s  n J i i r l i  a r e  d e v o t e d  t o  d e p i c t i n g  th e  s e x u a l  

a h u s e  o f  i h i t d i e . i i  f i t  i n t o  a n y  p r e v i o u s l y  r e c o g n i z e d  cate.,  

g o r y  o f  u n p r o t e c t e d  s p e e c h ,  prohibiting dissemination of 
those materials does not violate the First Amendment if 
1 1 1 " ‘compelling state interest-less restrictive alternative* 
standard is satisfied” (Brief for Petitioner, p. 10) (empha­
sis supplied).* The Court should reject the State’s well- 
intentioned. hut constitutionally-misguided, effort to undo

provide .siirli an exempt ion and would therefore appear to criminal­
ize the normal professional activities o f librarians. S ir ,  e.g., Aria. 
Rev. S lat . Ann 513-3553; Hawaii Rev. Stnt. 5707-751; K v . Rev. 
Slat. 5511 !M 1 ;  Tex. Penal Code Ann .. Tit. ft, §43.25(1*); Wi.s. 
Slat. Ann. §010.203(4).

* S ir  discussion infra at Point H concerning the State’a flawed 
''compelling stale interest-less restrictive alternative" argument.



the unbroken line of precedent granting full constitutional 
protection to the speech here at issue—non-obscene depic­
tions of naked children or of adolescent sexual behavior.

For the laudable purpose of protecting children from 
sexual exploitation. New York has not only made it illegal 
in $263.05 to use a child in a sexual performance' and in 
$263.10 to “manufacture, sell, disseminate or display” o b ­

s c e n e  materials which depict sexual conduct by youngsters 
under the age of 16,‘ but also, by its enactment of the 
Statute, has criminalized the dissemination, sale or display 
of constitutionally protected non-obscene materials which 
portray juveniles in sexually related roles.7 "While the 
proscriptions as they pertain to obscene works do not 
raise constitutional problems ( s e c  M i l l e r  v. C a l : f o r m a ,  -113 
U.S. 15 (1074)), the prohibitions in the Statute banning 
the dissemination of First .Amendment protected materials 
cannot be supported by any decision of the Court.

Under the Statute, it is a crime to participate in the 
public dissemination of any material which contains 
any depiction of actual or simulated sexual conduct by a 
child or “lewdly” exhibits the child's genitals.* No counter­
vailing consideration is permitted for the artistic, literary, 
political or scientific merit of the work in wl ieh tin* photo- 
graph or other visual representation appears. According 
to the Xew York lcgi-lnture, the dissemination of any ma­
terial containing a depiction, actual or simulated, of ju­
venile sexual conduct is per se injurious to the well-being 
of the child, regardless of the context in which that con­

1 N>w York Penal Law , §2(13.05 (McK inney) .

* New York Penal haw, §203.10 (McK inney) .

7 New York  Penal I . a v .  §203.15 (McK inney) .

'N ew  York Penal Law , §203.00 (McK inney) .
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duct is portrayed. Thus, adults in New York are deprived 
of their right to view or obtain, and pul lishers and book­
sellers are deprived of their right to disseminate, a broad 
variety of constitutionally protected tuaterials.* C f .  D u l ­

l e r  v. M i c h i g a n ,  352 U.S. 3S0 (1957).
T h e  M isc o n c e p t io n s  U rg ed  b y  P e t i t io n e r  
a n d  Its S u p p o r t i n g  A m ic i

Despite the broad claims of petitioner and its support­
ing A m i c i  (“Petitioner’s A m i c i " )  in briefs filed here in 
opposition to the Court of Appeals decision, the Statute 
is not a “child pornography” law. The task of proscribing 
child pornography is amply taken care of by other sections 
of the New York Penal Law, specifically $263.05 controlling 
the creation of such materials and §2G3.10 prohibiting the 
dissemination of related obscene works. To the con­
trary. the Statute reaches beyond the unprotected obscene 
materials prohibited by $2G3.10. Tt permits law enforce­
ment officials to enter legitimate bookstores and libraries 
in order to seek out non-obscene works which arguably 
fall within the Statute’s broad proscriptions of content.

As the U.S. Senate Judiciary Committee noted in con­
sidering a proposed federal child pornography bill that 
prohibited the dissemination of both obscene and non-ob­
scene depictions of sexual conduct by children:

* E.g. serious compilations o f artistic photographs, such as .Sulli­
van. S u d r  Pholographs , 1850-1980 (1080), pp. 47. 78, 125 and 134 ; 
I iuhy. The H um an F igure :  A Photographic Reference fo r  A r t is ts  
(1074). pp. 300-317; Mason, The F am ily  o f Children ( 1077 1 , pp. 
84-85; Mark, Prostitu tes  o f  Uomhay ( 1 0 8 1 ) ;  Hamilton, Sisters  
( 10 7 3 ) ;  and the works cited in footnotes 22 and 27, in fra . The 
ovcrbrcadth is compounded by the fact that the Statute defines 
"sexual conduct" to include "lewd exhibition of genitals’ ’ (New 
York I ’enal Law. §203.00-3). "L ew d ” has not been defined by the 
legislature and can readily lie interpreted to encompass a wide 
variety of genital exhibition.
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“The Committee also believes that the enactment of 
such a provision would bo unnecessary. It was the 
opinion of the experts who testified before the Com­
mittee that virtually all of the materials that are 
normally considered child pornography are obscene 
under the current standards. Thus, they can be pro­
hibited under the existing federal obscenity statutes. 
Indeed as was noted earlier, federal authorities have 
already begun an extensive crackdown on child por­
nography.” S. Rep. Xo. 95-438, 95th Cong., 2d Sess. 
13, [197S] U.S. Code Cong. &  Ad. Xews at 50.

Consequently, regardless of the nature of the motion 
pictures involved in this particular case (which, front their 
descriptions in the brief might well have been found ob­
scene by a jury), it would be improper to view this ap­
peal as one involving merely the adult entertainment 
districts of New York’s larger cities where “child por­
nography” may be peddled, an activity that will continue 
to be prohibited by <263.10 even if the Statute is not re­
surrected. The focus, rather, should be on the overbroad 
impact of such statutes on legitimate publishers, book­
sellers, medical schools, and libraries, many of which stock, 
purchase and disseminate materials of serious artistic, 
literary, political or scientific merit that appear to fall 
within the ambit of the Statute. These works are not only 
fully entitled to First Amendment protection, but could 
not, by (lie remotest stretch of the imagination, be said to 
constitute “child pornography”.

P o te n t ia l  C o n te t /n e n r m  B e y o n d  t l ic  S c o p e  o f  T h in  Cane

A r e v e r s a l  o f  the Court o f  A p p e a ls  d e c is io n  w i l l  s ig n a l  to 
the s t a te s  that the Court s a n c t io n s  d irect in v a s io n s  o f  F i r s t  
Am endm ent p ro tec t ion s  w h en e v e r  a  s t a t e  can  a r t ic u la t e
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a reasonable sounding basis for doing so. Other new laws 
attempting to regulate a wide variety of speech are cer­
tain to follow, leading ultimately to a limiting redefini­
tion of the scope of free expression through countless ap­
peals to the Court. This burdensome process can easily 
be avoided. New York’s interest in the well-being of its 
children is adequately protected by §263.03 prohibiting 
use of children in the creation of sexually related works 
and §263.10 which bans all child pornography.10 An af­
firmance of the Court of Appeals decision holding the 
Statute unconstitutional will signal to the states that 
they may properly ban both the production and sale of 
child pornography, as well as sexual use and abuse of 
children, without regard to First Amendment considera­
tions, but that they may not criminalize the dissemination 
of legitimate non-obscene works.

10 Sri. also New York  Pennt Law , §‘2f*0 . T (McKinney) (child 
abuse as a crime) and New York S r . .  Ser Law , Art. (i, Tit. 1 
(care and protection of children, int ludinp abused children ; see 
§371-1-1*).
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A R G U M E N T

Tlie Statute Violates the First Amendment to the 
United States Constitution.

The First Amendment, as interpreted by this Court, is 
intended to foster n wide open exchange of ideas and ex­
pression, free from state interference.

“It is designed and Intended to remove governmental 
restraints from the arena of public discussion, putting 
the decision as to what views shall be voiced largely 
into the hands of each of us. in the hope that use of such 
freedom will ultimately produce a more capable cit­
izenry and more perfect polity and in the belief that no 
other approach would comport with the premise of 
individual dignity and choice upon which our political 
system rests.” C o h e n  v. C a l i f o r n i a .  403 U.S. 15, 24
(1971).11

A m i c i  of course recognize that certain sexually explicit 
speech, if found obscene, is not protected First Amendment

11 Ju st ice  1IoI."»ps likened F irs t Amendment protections to n free 
market for ideas, only allowing individual choice to determine wlint 
information is communicated.

" fW jh cn  men have realized that time has upset many fighting 
faiths, they may come to believe even more than they believe 
the very foundations o f their own conduct that the ultimate 
good desired is better reached by free trade in ideas.—that tin* 
best test of truth is tin* power of tin* thought to get itself no- 
eepted in the competition of the market; and that truth is the 
only ground upon which their wishes safe ly can he carried out. 
That, at any rate, is the theory of our Constitution." Arrant.? 
V. United States, 250 I ’ .fv tilt!. GUO ( 10 10 )  (Holmes, J . ,  joined 
by Hrandeis, J „  dissenting).

In accord, Thornhill v. A labam a, 310 C.K. H8 . 05 ( 10 10 )  (“ The 
safeguarding of these righis to speak as they think on matters vital 
to them and that falsehoods may he exposed through the processes 
of education and discussion is essential to a free government.” )
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expression. P a r i s  A d u l t  T h e a t r e  I  v. S l a t o n .  413 U.S. 49 
(1973). Now York State, however, does not attempt to 
justify the Statute's proscriptions based upon an obscenity 
standard. Its justification, rather, is that in order to pro­
tect minors from commercial sexual exploitation, the dis­
semination of a l l  materials containing certain sexually re­
lated depictions of children, oven those with serious merit, 
must be b ann ed .S u ch  a drastic measure is unprecedented, 
finds no support in the previous decisions of the Court, and 
goes much further than is required to alleviate the per­
ceived harm. Accordingly the Statute, by imposing such 
overbroad restrictions, should be held unconstitutional as 
an infringement of First Amendment rights.13

As stated by the New York  State legislature upon passage of 
New York  Penal Law . §203.00 rt srq.:

" ‘The legislature finds that there has been a proliferation of 
exploitation of children as subjects in sexual performances. 
The care of children is a sacred trust and should not he abused 
by those who seek to profit through a commercial network 
based upon the exploitation of children. The public policy of 
the state demands the protection of children from exploitation 
through r -xual performances.

‘The legislature further finds that the sale of these movies, 
magazines and photographs depicting the sexual conduct of 
children to he so abhorrent to the fabric of our society that it 
urges law enforcement officers to aggressively seek out and 
prosecute both the peddlers of children and the promoters of 
this filth by vigorously npplying the sanctions contained in 
this net.” ' Legislative F indings and Declaration, New York 
Penal Law , §2C»3.00 (M cK inney) .

13 In fact, the only decisions known to .Im ir i construing the con­
stitutionality of statutes such as the one in issue in this ease have 
found them unconstitutional. S t .  Martin 's Press v. Carry , 1 1 0  F . 
Supp. 1 1 0 G (S .D .N .Y . 1077) r rv ’d  an otlirr yrounds  <»0."> F .2d II 
(2d f i r .  1070 ) ; Sta tr  v. Sliinqaki, Hawaii f i r .  f t . ,  1 st f i r . ,  f r .  No. 
,04380 , Apr . 27. 108 1 . Srr also, Pope, Child P o rn o g ra p h y : A S r w  
I ’oh fo r  tin O h srm i ty  Doctrine, 1078 V. III. L. Forum 7 1 1 .  743-44 
("New Yo rk ’s rejection of the obscenity doctrine [§203.In] ap ­
pears patently unconstitutional.’ ’ )
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A . S e c t io n  2 6 3 .1 5  D ocs Mot Fall W i th in  A n y  o f  th e  
E sta b l ish e d  E x c e p t io n s  to  th e  First A m e n d m e n t

111 R o t h  v. K n i f e d  S ta te . * , 134 U.S. 476 (1937). the Court 
noted tlie obvious: “. . . sex and obscenity are not synon­
ymous" (at 487). For this reason, the Court recognized,

“It is therefore vital that the standards for judging 
obscenity safeguard the protection of freedom of speech 
and press for material which does not treat sex in a 
manner appealing to prurient interest.” I d ,  at 4SS.

'Phe principle enunciated in R o t h — that treatment of the 
subject of sex will lie accorded constitutional protection 
unless the material in issue is found to be legally obscene—  
remains bedrock constitutional doctrine. Thus, in M i l l e r  v. 
C a l i f o r n i a ,  s u p r a .  41.1 U.S. at 29, the Court unequivocally 
announced: “fTJoday . . .  a majority of this Court has 
agreed on concrete guidelines to isolate ‘hard core’ por­
nography from expression protected by the First Amend­
ment." A c c o r d :  P a r i s  A d u l t  T h e a t r e  I  v. S l a t o n ,  s u p r a ,  

41.1 U.S. at 69 (“We have directed ou- holdings, not at 
thought or speech, but at depiction and description of 
specifically defined sexual conduct that States may regulate 
within limits designed to prevent infringement of First 
Amendment rights”); K a p l a n  v. C a l i f o r n i a ,  41.1 U..S. 113. 
119-20 (197.1) (pictures, films, printed words “have First 
Amendment protection until they collide with the long- 
settled position of this court that obscenity is not protected 
by the Constitution”).

It is precisely because non-obscene sexual expression 
“taken as a whole" contains “serious literary, artistic, politi­
cal or scientific value,” M i l l e r  v. C a l i f o r n i a , s u p r a ,  41.1 U.S. 
at .14, that such expression i> entitled to First Amendment 
protection “regardless of whether the government or a

majority of t 
represent.” Id  

at 24-23 (un 
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majority of the people approve of the ideas these works 
represent.” I d .  S e e  a l s o  C o h e n  v. C a l i f o r n i a ,  s u p r a .  403 U.S. 
at 24-23 (unpleasant or offensive consequences of free 
expression constitute the “necessary side effects” of achiev­
ing “the broader enduring values” promoted by such ex­
pression).

In light of the foregoing, the New York Court of Appeals 
was entirely correct in finding overbroad the State’s total 
prohibition of the dissemination of “non-obscene sexual 
performance involving children,” 32 X.Y.2d at GTS, and in 
recognizing that, “no matter what the government’s ob­
jective, First Amendment standards remain applicable 
whenever the effect of a government regulation is to curtail 
protected modes of expression.” 32 X.Y.2d at G70. This 
does not mean that a state may noi curtail the use of chil­
dren in the creation of child pornography. It is constitu­
tionally free to do so, as New York has, by punishing those 
who employ or induce children to engage in proscribed 
forms of sexual conduct. To the extort a state wishes to 
curtail the publication or dissemination of materials de­
picting adolescent sexual activity by those having no re­
lationship to the actual child abuse, it may also constitu­
tionally do so, but only as $2f>3.10 provides, by punishing 
those who publish or disseminate legally obscene materials 
depicting such conduct.

Notwithstanding that the speech sought to be curbed by 
the Statute is non-obscene and hence entitled to constitu­
tional protection, New York urges rejection of such “overly 
simplistic First Amendment analysis” (Brief for Petitioner, 
p. 7) in favor of the crafting of a massive constitutional 
loophole. This loophole, however, would enable the govern­
ment to prohibit otherwise protected expression whenever



14

sorts, without benefit of any supporting authority: “Sec­
tion 203.15 . . .  is premised on the sound idea that the state 
can properly forbid distribution of materials produced in a 
certain manner if the state has properly prohibited that 
manner of production.” Brief for Petitioner, p. 10. It is 
the State’s contention that the ban on dissemination of non- 
obscene protected expression is constitutional solely be­
cause it furthers the State’s interest in protecting children 
from child abuse. I d .

A m i c i  have been unable to find a principled basis on 
which to justify the State’s position; in fact, there is none. 
In considering the State's position, the Court must of course 
be guided by the recognition that exceptions to classes of 
speech entitled to F irst Amendment protection are few. 
“well-defined and narrowly limited.” C o h e n  v. C a l i f o r n i a ,  

s u p r a ,  403 U.S. at 10-20; C h a p l i n  s h y  v. X e .w  H a m p s h i r e ,  315 
U.S. 568, 571-72 (1042). Se e  a l s o  I I c s s  v. I n d i a n a ,  414 U.S. 
105 (1073). The expression proscribed by the Statute fails 
to fall within the obscenity exception. Neither does that 
speech fall within any of tin- other established exceptions, 
e.y. , fighting words { ( ' h a p l i n s h y  v. A' e m  H a m p s h i r e ,  s u p r a ) ,  

defamation {s ee AYi r  Y a r h  T i m e s  C o .  v. S u l l i v a n ,  376 U.S. 
254 (1064)), or incitement to imminent lawless activity 
{see  H r a n d e n h u r y  v. O h i o ,  305 U.S. 444 (1060)). The State 
is thus asking the Court to adopt an entirely new exception 
to the First Amendment, unsupported by precedent. To 
accede to this ropiest would mpiire the Court to exclude 
from First Amendment protection all speech that has a 
tendency to make illegal activity more likely, since that is 
the only connection alleged by the State between the speech 
Jo be suppressed and a legitimate state purpose. Such an 
expansive new exeiptinn, however, i< both unwise and un-
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The required nexus between the > nought to be cen­
sored and the illegal conduct said to > .oked thereby 
has previously been addressed by the- i. In B r a n d e n ­

b u r g  v. O h i o ,  s u p r a ,  395 U.S. a t 447 and H e s s  v. I n d i a n a ,  

s u p r a ,  414 U.S. at 10S, the Court delineated the limited 
situations in which speech may be suppressed on the basis 
that it is likely to cause illegal conduct taking the form of 
street violence. According to the Court in B r a n d e n b u r g ,

“the constitutional guarantees of free speech and free 
press do not permit a State to forbid or proscribe ad­
vocacy of the use of force or of law violation except 
where such advocacy is directed to inciting or produc­
ing imminent lawless action and is likely to incite or 
produce such action.” B r a n d e n b u r g  v. O h i o ,  s u p r a ,  395 
U.S. at 447, quoted in 7l e s s  v. I n d i a n a ,  s u p r a ,  415 U.S. 
at 108.

There is simply no compelling reason to dilute the B r a n -  

d e n h u r g  test to accommodate the Statute. C f .  C a r e y  v. 
C o p u l a t i o n  S e r v i c e s  I n t e r n a t i o n a l , 431 U.S. G78, 701 (1977). 
As discussed above, the cost of such a contraction of First 
Amendment rights is substantial. As the Court state' in 
C o h e n  v. C a l i f o r n i a ,  s u p r a ,  403 U.S. at 24, “most situations 
when* the State lias a justifiable interest in regulating 
speech will fall within one or more of the various estab­
lished exceptions ” Surely, in an area of First Amendment 
doctrine as well-explored as the issue of the illegal conduct 
“caused” by speech, the fact that the Statute fails the estab­
lished test as completely as it does demonstrates clearly its 
uneonstitutionality.
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I J .  T h e  S ta tu te 's  R e s tr ic t io n  on  S p e e c h  Is N o t  C o n te n t  
N e u tra l ;  N o r  Is  I t  th e  L ea s t  R e s tr ic t iv e  A l te r n a t iv e  
A va ila b le  to  P r o m o t e  t h e  S ta te 's  P u r p o s e

The Statute, imposing restriction* c content of
First Amendment protected speec' .nconstitutionnl, 
especially since there are less restrictive alternatives avail­
able. Although the State relies heavily upon this Court's 
decision in U n i t e d  S t a t e s  v. O ’B r i e n ,  391 U.S. 367 (196S),“ 
to support the Statute, such reliance is misplaced.

O ' B r i e n  involved the prosecution of a demonstrator for 
burning his draft card in public to protest against the 
Vietnam War. He was tried under the 19(55 Amendment 
to §12(b)(3) of the Universal Military Training and 
Service Act (30 U.S.C. App. §462(b)(3)), which makes 
it a crime “knowingly” to destroy or mutilate a selective 
service registration certificate. O’Brien argued that the 
statute violated the F irst Amendment by effectively deny­
ing to him his right to express disapproval of the war 
by the act of burning his card.

Finding the statute constitutional, the Court set out 
the test to be applied when a law regulating conduct is 
challenged as violative of the First Amendment:

“fA1 governmental regulation is justified . . . fl] 
if it furthers an important or substantial govern­
ment interest; f2] if the governmental interest is 
unrelated to the suppression of free expression; and 
f3] if the incidental restriction on alleged First Amend­
ment freedoms is no greater than is essential to the 
furtherance of that interest.” I d . ,  at 377.

Here tin* Statute regulates the conduct of A m i r i  nr I 
others similarly situated by proscribing tin* di-semination

B r ie f for petitioner, p. 1 1 .
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of certain constitutionally protected works. Assuming, ar­
guendo, that such a prohibition is rationally related to 
the furtherance of a legitimate concern of the State of 
New York (at least to the extent that the minors protected 
are residents of the State of New York) and thus com­
plies with the lirst of the criteria,,s it nonetheless fails 
to meet the other two.

The harm allegedly protected against is not. as required 
by the second part of 0 ' l i r i r n ,  unrelated to the suppres­
sion of First Amendment rights.14 The Statute is directed 
only at materials which portray certain juvenile sexual 
activities. Consequently, it i- the harm perceived to be 
caused by the message itself which has led to criminaliza­
tion of the works covered by the Statute.

In similar contexts, the Court has not sanctioned in­
discriminate direct invasions of First Amendment free­
doms. When students were suspended from school for 
wearing armbands in protest of the Vietnam War, their 
suspensions were overturned. The Court’s decision em­
phasized that the suspensions were it.valid because they 
were made pursuant to a regulation which banned only 
the specific form of expression eho-.cn by the students.

,l  A m i r i  do not deny that iLtd.TO.', barring the actual “ use" of 
children, furthers the legitimate and important state interest in 
protecting children from sexual child abuse. The relation, how­
ever. between the dissemination olT'-nses and the desire to prevent 
child abuse is. of course, far more tenuous. Section Ltd.'). 10. dealing 
with “ obscene" mutter, is presumptively constitutional under Miller 
v. Cutiforiiin, sn/ini, whether or not it otherwise furthers the State’s 
interest in child protection. The Statute, on the other band, is far 
removed both from the actual criminal abuse ant. from the dis­
semination of materials without constitutional protection. There- 
fore, in Amir i 's  view, it raises far more difficult ipiestimis, even 
under the lirst brunch of the O 'l lr i in  test In this respect the 
burden is on the Stale. I'.lrml v. H u m s , •1-7 I ' .S . :U7. .'id'.1 (l!»7d

16 See, for example, note I " ,  .va/o/l, wherein the State interest, 
as expressed by the New York legislature, is set forth.
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T i n k e r  v. D c s  M o i n e s  I n d e p e n d e n t  C o m m u n i t y  S c h o o l  D i s ­

t r i c t ,  393 U.S. 503 (1969).
In another ease, when a protestor was convicted of 

disturbing the peace merely for wearing a jacket con- 
taining a disquieting epithet directed toward the military 
draft, the Court once again found that the state action 
was unconstitutional. California, by its prosecution of the 
protestor, unconstitutionally intended to shield the pub­
lic. from the form of the communication chosen. C o h e n  v. 
C a l i f o r n i o ,  s u p r a .

Only where the regulation of conduct is “content neutral” 
( s e c  U n i t e d  S t a t e s  v. ( T l i r i c n ,  s u p r a  and I ' r i n r e  v. M a s ­

s a c h u s e t t s ,  321 U.S. 158 (1944)17) or where the restric­
tion on expression is “minimal” ( Y o u n g  v. A m e r i c a n  .1 / in i  

T h e a t r e s  I n c . ,  427 U.S. 50 (1976); S c h a d  v. B o r o u g h  o f  

M o u n t  E p h r a i m ,  U.S. , 101 S.Ct. 2176 (1981)) has
the Court tolerated the concomitant abridgement of First 
Amendment protections.

The Statute is not “content neutral”. It is aimed only 
at certain sexually related speech and ignores other com­
munications or expressions which may similarly cause in­
jury to young juveniles. S e c  People, v. F e r b e r ,  52 X.Y.2d 
at 680-81. By singling out only works depicting certain 
conduct, the Statute is patently unconstitutional. C f .  T i n k e r ,  

s u p r a ,  393 U.S. at 510-11 ; and E r z n o z n i k  v. C i t g  o f  . J a c k ­

s o n v i l l e ,  122 U.S. 205, 214 (1975). Nor is tin- restriction 
minimal; it is, in fact, absolute.

Even if the Court were to find the Statute “content 
neutral," it still must fall under the third criterion of

n Sci* also. M y , P in '/ Desecration: A ('asi S t u d 1/ in the R o l.s  o f  
flat*qorizntion and llatancino in Pirst  A i i in id n u n t  Analysis , HH 
l la rv .  I,. Iti v. 14H2, 14!l«. 151)2 (1!)75).
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O ’B r i e n  in that it restricts First Amendment freedoms 
to a greater extent than is necessary.

As evidenced by the legislative policy statement issued 
ui)oii passage of the Statute.15 New York is primarily con­
cerned with eliminating the sexual exploitation of persons 
under age 10. This result is still achieved if the Statute is 
declared unconstitutional in that separate provisions in the 
New York Penal Law already proscribe the creation as well 
as dissemination of child pornography.1* Section 203.05 
makes the use of children in the creation of child pornog­
raphy illegal while §203.10 bans its dissemination. These 
are sufficient to not only effectuate the state policy of pro­
tecting youths from sexual exploitation, but. as a less re­
strictive alternative, also avoid any infringement of First 
Amendment freedoms by not also criminalizing non-obscene 
works. See S r h a d  v. B o r o u g h  o f  M o u n t  E p h r a i m ,  s u p r a ,  

101 S. Ct. at 2183.
C. Netv Y o r k \ i In tercu t  in  P r o te c t in g  th e  W e l fa r e  o f  

C h ild ren  h ie in g  W i th in  t h e  S ta te  D oes !\’o t J u s t i f y  
th e  D enia l o f  F irs t  A m e n d m e n t  B ig h ts

Petitioner claims that New York’s interest in the pro­
tection of its children is sufficiently compelling so tlu.t con­
stitutional rights to publish, distribute and sell certain i.on- 
obsccne materials can be restricted. The State urges that 
it is “physically, psychologically and emotionally harmful” 
for a child to be depicted engaging in various categories of 
sexually related conduct in any work, regardless of its 
legitimate value.50

18 See note 12 , supra,

19 S e w  York Penal I.aw §§203.05 and 20d.l0 (McK inney) .
S u  also the statutes regulating child abuse cited in fn. 10 , supra.

50 See llri. r for Petitioner, pp. 14-15.



This very argument, that a state’s interest in protecting 
the reputation ami (‘motional well-being of its youths out­
weighs First Amendment freedoms, has previously been 
made to. and rejected by. the Court. In S m i t h  v. D a i l y  M a i l  

P u b l i s h i n g  C o . . 44f> U.S. 1*7 (1070). a newspaper printed 
the name of a juvenile otVender in violation of a West 
Virginia law which prohibited such a publication absent 
the prior written approval of the duvenile Court. The State 
urged that the law was a constitutional attempt to protect 
tin1 welfare of West Virginia youths who become enmeshed 
in tlie criminal process at a young age.:’ Chief Justice 
Burger, writing for >ovcn of the eight justices who heard 
the case, rejected the argument that such an interest could 
outweigh First Amendment rights.

“. . , [TJhe reasoning of Davis |v. Alaska, 413 U.S. 
SOS (1074)] that the constitutional right must prevail 
over the state's i n t e r e s t  in protecting juveniles applies 
with equal force here.

“The magnitude of the State’s interest in this statute 
is not sulTieient to justify application of a criminal 
penalty to respondents.” /J, at 104.

Similarly, in C o r  D r o / n l n i s t i i i f i  C o r p .  v. C o h t i ,  420 U.S. 
KiO (1073), the Court denied enforcement of a Georgia 
statute which, in effect, deprived the media of its right to 
publish ,>r broadcast the name of a rape victim in order to 
protect her family's right of privacy.

ri The s l a t e  interest is described in the Court's opinion as follows:
“Tl ie  sole in t e r e s t  ndva i i ce d  by  t h e  S t a t e  to j u s t i f y  i ts c r im in a l  
s t a t u t e  is t o p ro t e c t  t l ie a n o n y m i t y  o f  th e  . juvenile of f ender .  
It is a s se r t e d  I hat  c o n f i d e n t i a l i t y  will f u r t h e r  his r e h a b i l i t a t i o n  
becau se  pub l i c a t i o n  o f  the  n am e  may  e n co u r a g e  f u r t h e r  a n t i ­
social  c onduc t  a n d  a lso may  c au s e  th e  j u v e n i l e  to lose f u t u r e  
emp l oym en t  o r  s u f f e r  o t h e r  consequence*  fo r  th i s  s in g l e  o f ­
f ense . "  Sm i t h  v Iho l i f  Mini  I'ii hi isli i no  Co.. m i  pro ,  414 t ’ S 
at 101.

20
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Hero, like S m i t h  and Co . r . the enunciated state interest 
cannot prevail over the First Amendment rights of A m i c i  

anil others to disseminate legitimate works which contain 
non-obscene depictions of juvenile sexual conduct.
D. T h e  A m e n d e d  S la in te ,  b y  F a il ing  to  P r o v id e  an  

E x e m p t io n  f o r  M ed ica l , S c ie n t i f ic  o r  E d u c a t io n a l  
M aterial , In O v e r ly  B r o a d  a n d  I 'n c o n t t i t u l i o n a l

An absolute prohibition of the dissemination of all works 
which depict children engaged in certain categories of sex­
ually related conduct, regardless of obscenity, clearly reg­
ulates protected speech. The State so concedes in its brief. 
(Brief for Petitioner, p. 20.) If the Statute is upheld. 
A m i r i ' s  publisher, distributor, and bookseller members will 
be denied their right to disseminate a wide range of medical, 
scientific and educational works which, as an essential part 
of their content, contain sexually related pictures of naked 
youths."

This Court has repeatedly stressed that laws are over­
broad and unconstitutional when they restrict First Amend­
ment freedoms in the process of regulating unprotected 
expression.

“A . . . threat is inherent in a penal statute, like that in 
question here, which does not aim specifically at evils

i : S i r ,  r./f., Fa lkncr , H um an D rv t lo p m rn t  (1000), pp. 1 ̂ 4-221 
(This text K geared toward educating physicians, scientists and 
students studying anatomy, genetics, biochemistry, physiology, 
psychology and behavioral science and in furtherance thereof, 
contains explicit photographs of minors disp laying various genital 
deform ities) : Waldo. T tx lh o n k  o f  Pediatrics ( 1070) , pp. 15157- 
l.'iTO. 1(523-1 <530 (Basic pediatric text dealing with diagnosis and 
treatment); Rudolph, Pediatrics ( 10th Kd. 1077), pp. 1028. 1008, 
1078, 17b'l-l h 201.') I lVdiatrieinn’s desk hook for diagnosis and 
treatment); Forfar and Arniel, T< rlUmd; o f  Paediatrics f 10731, 
pp. IOVJ-'m, 1 1  Ifi » JVd ia lrv ian's desk hook for diagnosis and treat­
ment) ; and Light wood. Mrimhlccomho and llarltrop, Paterson's  
SirI; Clnlilr in (0th Kd. 10 7 1 ) ,  pp. 20'!, 200, 208 (Text dealing 
with diagnosis of children's diseases).
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within the allowable area of State control hut, on the 
contrary, sweeps within its ambit other activities that 
in ordinary circumstances constitute an exercise of 
freedom of speech or of the press. The existence of 
such a statute, which readily lends itself to harsh and 
discriminatory enforcement by local prosecuting: offi­
cials, against particular groups deemed to merit their 
displeasure, results in a continuous and pervasive re­
straint on all freedom of discussion that might reason­
ably he regarded as within its purview.” T h o r n h i l l  v. 
S t o l e  o f  A l a b a m a .  310 U.S. 88. 97-9S (1940).=*

Furthermore, tlie Court is not constrained by the facts 
of this case in determining the constitutionality of the 
Statute.14 "When a law is attacked on overbreadth grounds, 
the Court must look beyond the record to other unrelated 
potentially improper applications of the regulation at issue:

“[T]he instant decree may lie invalid if it prohibits 
privileged exercises of First Amendment rights 
whether nr not the record discloses that the petitioner

13 See also E r z n m n ik  v. C ity  o f  Jacksonville, supra, 422 U .S . at 
21(1 f “ This Court lias long recognized that a demonstrably over­
broad statute or ordinance may deter tlie legitimate exercise of 
First Amendment rights.” ) ; and Dnmbrnwski v. Pfistcr, 3G0 U.S. 
470. 4^0 (10(15).

34 While it is true that Ferber was convicted under the Statute 
and acquitted under §2(13.10. it is likely that the ju r y ’s unwilling­
ness to impose a double penalty, and not the nature o f the seized 
films’ contents, was the reason for such action. Due to their simi­
lar wording, a defendant cannot be convicted under §2(13.10 with­
out also being found guilty under the Statute because all “ obscene" 
sexual performances violate both provisions. Had only §263.10 
been on the books, it is likely that Ferber would have been eon- 
vieted under that statute. (See I ’ rief of . 1  tnici Keating and Citi­
zens for Decency Through Law , pp. 30-31) Consequently, the 
nature of the films which formed the basis for Ferber’s conviction 
should not be regarded as illustrativ   the kinds of works pro­
scribed by the Statute.
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has engaged in privileged conduct. For in appraising 
a statute’s inhibitory ctTcct upon such rights, this Court 
has not hesitated to take into account possible applica­
tions of the statute in other factual contexts besides 
that at bar.” N . A . A . C . P .  v. B u t t o n ,  371 U.S. 415, 432 
(1963)

As noted, the State readily admits that protected ex­
pression is proscribed by the Statute, but proposes that 
such overbreadth be ignored here and dealt with on a case- 
bv-ense basis in later criminal prosecutions.” The Court 
has previously considered and emphatically rejected similar 
proposals.

“When the statutes also have an overbroad sweep, as i« 
here alleged, the hazard of loss or substantial impair­
ment of those precious rights may be critical. For in 
such cases, the statutes lend themselves too readily to 
denial of those rights. The assumption that defense of 
a criminal prosecution will generally assure ample 
vindication of constitutional rights is unfounded in 
such cases. S e e  Baggett v. Bullitt, supra, 377 U.S. at 
370. For ‘Tt]he threat of sanctions may deter . . .  al­
most as potently as the actual application of sanction* 
. . .» X.A.A.C.P. v. Button, 371 U.S. 415, 433.” D o w -  

h r n v ' s l ' i  v. P f i s t c r ,  s u p r a ,  380 U.S. at 480.
( ! f .  Cl n o d i  nr/ v. W i t s n n ,  405 U.S. 518, 520-21 (1972).

16 Sec B r ie f for Petitioner, p. 26:
"To take an instance cited by the court below (App . A. nt f>a) 
in the unlikely event that a person would ever be prosecuted 
for showing ‘a filmed report of New Guinea fertility rites,' 
that person could interpose n defense based on the uneonsti- 
tut inutility of the statute as applied. Given the legitimate 
breadth of the statute, these limited situations can be dealt 
with on a ease by ease basis, without resort to the drastic 
remedy of declaring the statute unconstitutional on its f ace. "
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These are not hypothetical concerns. A m i r i ' s  members, 
publishers and distributors of loiritimato materials, face 
the real threat of criminal prosecution pursuant to the 
Statute's overbroad prohibitions. Apart from actual prose­
cution, the “chilling effect" of such an overbroad statute 
is equally real. The New York legislature's failure to in­
clude an exemption for medical, scientific and educational 
works, as well as the coexistence of j ,2(53.10 and 2G3.15. is 
conclusive of its intent to regulate, by the Statute, both pro­
tected and unprotected expression. In light of this obvious 
overbroad legislative intent, recognized by the Court of 
Appeals below, the Statute cannot be construed narrowly. 
C f .  P r i n c e  v. M a s s a c h u s e t t s ,  s u p r a .  321 U.S. at 1(13. The 
Court should, therefore, find the Statute unconstitutional 
on its face and permanently enjoin the State from its en­
forcement.

K. I ty  A llo tc inu  t h r  Mitral V a lu es  o f  .Sonic to  Dictate W lta l  
M ay l ie  H ead b y  .4.7. tlie S ta tu te  Im p e r m is s ib ly  I n ­
fr in g e s  I 'p a n  th e  Hiulils o f  P a ren ts  an il  T ea ch ers  to  
I 'l luca te  C.hihlren A b o u t  S e x  W ith  th e  A id  o f  Mate­
rials D es ig n ed  to  Deal W ith  th e  S u b je c t  in  a Frnnl:  
a n d  .Xnn-Dbscene M a n n e r

Among our mod sacred freedoms are those protected by 
the First Amendment to the I'nitcd States Constitution. 
A\. I . . I  v. f t  ill I m i, supra. They ensure that no person 
or group will ever be able to set out the subjects about 
which we can read, think or teach. C f .  C o h e n  v. t ' a l i f n r u i n ,  

s u p r a .  The State and Petitioner's A m i d ,  however, seek to 
impose their view of morality upon the Suite of N'ew York 
by banning the protected works covered by the Statute. 
The Court in . Y e a r  v. M i n n e s o t a ,  2*3 C.S. (137 (1331) re. 
jeetcd a similar attempt to restrict the scope of First 
Amendment freedoms:
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“ ‘If the township nmv prevent the circulation of a news­
paper for no reason other than that some of its in­
habitants may violently disagree with it, and resent 
its circulation by resorting to physical violence, there 
is no limit to what may be prohibited.’ The danger of 
violent reactions becomes greater with effective orga­
nization of defiant groups resisting exposure, and if 
this consideration warranted legislative interference 
with the initial freedom of publication, the Constitu­
tional protection would be reduced to a mere form of 
words.” I d .  at 722.

A focal point of the briefs of Petitioner and Petitioner’s 
A m i c i  is the emphasis placed upon calling all photograph* 
of young juveniles engaged in certain conduct “child por­
nography”. In the context of the Statute, which proscribes 
non-obscene works, use of such a term is erroneous and 
misleading. “Pornography” is defined as “obscene or licen­
tious writing, painting, or the like”.5* Where, however, 
children are depicted in materials which h a r e  seriou* scien­
tific, literary, political or artistic merit, those work* are not. 
by definition, obscene. They should not be categorized as 
“child pornography.*'

Within this group of materials, the dissemination of 
which i* criminalized by the Statute, are pictorial texts in­
tended to aid parents and teachers in educating children 
about anatomy, sex and sexual relationships.” The authors

W ch st ir 's  X r w  International Dirtionnrji (2d Ed . 13 . '7 ) , T’n- 
abridged, p. 1322 ; See also. Mlaelc, I l i a d 's  Law Dictionary, 5th Ed.,  
West Ptibl. To.. 1373, p. 1075.

57 See, Wnxinan, Crnirinp f ’p  F c d im j  (land; ,1 Child's In tro ,  
d act ion In S t .n u d i ty  (1373) (Teaches human sexuality to ehil- 
dren by dismissing love, love making and genital development. 
I ’ sing picture* to supplement the written materia l) ; W ax num. 
What is o (l i r l * W hat is a l lo ;/.* 1 137fi) (Very basic pictorial essay

(  Font not r co n t in u a l  on next p n yr )
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of these works uniformly believe that there is a psycholog­
ical benefit to being exposed to such materials nt a young 
age. Tt is thought that by seeing pictorial presentations of 
sex in an open and unembarrassed manner, youths will not 
need to learn about relationships, birth control and preg­
nancy on street corners, and, further, can more easily de­
velop into mature, aware adults.

The P r e s i d e n t ' s  C o m m i s s i o n  o n  O b s c e n i t y  rf P o r n o g r c t -  

p i n t  (“President’s Commission”) came to a similar conclu­
sion in its 1070 report where it stated:

“Biological studies indicate that boys and girls enter 
pubescence earlier than formerly was the case, and, as 
a result, are aware of their sexual feelings earlier. It 
is highly desirable at this stage in their development 
that they receive straightforward information from 
their parents, from the school, and from qualified com­
munity agencies.. .

• • •

“A study by Offer (10f>0) defines the levels of sexual 
development that young people in high school and 
college experience, and suggests that as interest in the 
opposite sex begins to crvstalli/.e, attitudes are more 
important initially than overt sexual behavior. These 
developing attitudes must be based on accurate and 
complete information regarding sexuality if subsequent 
behavior is to be responsible and mature.

of nnntnmy geared toward children. Designed to ton"}) the differ­
ences between males and fema les .) : Goldstein. Ilneberle nnd Me- 
Itride, Tin S r s  Hunk. A M odern Pictorial Encyclopedia  (1071) 
(Pictorial encyclopedia o f anatomy nnd sexunlity with accompany­
ing te x t .) ;  McBride and Fleisehbnuer-IInrdt, Elmir M r!  (107r>) 
(A picture book of anatomy and sexual relationships for parents 
nnd children.) : and Nnss, Libby & Fisher, S r ru n l  Choices (H IR 1 ) 
(Text book for college classes studying human sexuality which in­
cludes photographs of naked children as an aid to understanding 
the textual material).
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“Sox education, then, must bo expanded and more 
fully developed as an integral element of general health 
education to insure its adequacy to meet the needs of 
the whole community. B o t h  p a r e n t s  a n d  y o u n g  p e o p l e  

r e q u i r e  a d e q u a t e  s o u r c e s  o f  r e l i a b l e  i n f o r m a t i o n ,  a n d  

t h e  c o m m u n i t y  s h o u l d  p r o v i d e  th e s e  s o u r c e s  t h r o u g h  

i t s  t r a i n e d  p e r s o n n e l  a n d  i n s t i t u t i o n s  ”  Report, Ban­
tam Books Edition, pp. 312-13. (emphasis added)

Included in such works, of necessity, are depictions of 
persons under the ago of 10 so that the youngsters reading 
these hooks can fully understand their own sexual develop­
ment from childhood to puberty through adulthood. "While 
all Americans may not agree that non-obscene pictorially 
honest renditions of anatomy and sexual relationships are 
the best way to educate children about human sexuality, it 
would be contrary to onr Constitutional freedoms to deny 
those parents who choose to have their children taught with 
such materials their right to do so. Se e G i n s b e r g  v. X c w  

Y o r k ,  390 U.S. G29 (19(18).” The statute, however, would 
deny parents this choice. As stated by the Court in C o h e n  

v. C a l i f o r n i a ,  s u p r a ,  403 U.S. at 21, those individuals who 
are offended bv such texts can avoid exposure to them 
“simply by averting their eves.”

By permitting books to be banned in the manner con­
templated by the Statute, the Court would be impliedly 
saying to children that sex is a subject which can la* dis-

**Tn (U nsbrry . tlie fnurt stated:
“ First of all, constitutional interpretation lias consistently rec­
ognized that the parents’ claim to authority in their own house­
hold to direct the rearing of their children is basic in the 
structure of our society. ‘ It is cardinal with us that the cus­
tody, care and nurture of the child reside first in the parents, 
whose primary function and freedom include preparation for 
obligations the state can neither supply nor hinder.’ Prince v. 
Massachusetts, supra at 100.”  Id. at O.'JII.
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cussed openly only in lmck alleys and on street corners. It is 
this attitude that the President’s Commission concluded 
must be eliminated if our society is to ever outgrow its 
preoccupation with pornography:

“Sex education, s t r a i g h t  f o r w a r d  a n d  a d e q u a t e  b e g u n  in  

t h e  h o m e ,  continued in school, and supplemented by 
community agencies such as religious, medical and 
other service institutions, can reduce interest in por­
nography as a source of information and can assist 
in developing a healthy attitude toward sexuality.” 
Report, p. 312. (emphasis added)

The Court must not allow the moral values of some to be 
thrust upon all. Individual choice is the cornerstone of a 
free society. The Statute, as a proscriptive law aimed at 
eliminating only certain forms of protected speech, should 
be held unconstitutional as denying New Yorkers of their 
right to free e.xpn ..sion.
F. T h e  S ta tu te  C anno t I l r  S a v e d  b v  A n a lo p ie s  to  S o - 

Called “ T ra f f i rh in p ”  a n d  “ C o n tr a b a n d ”  Late* W h ic h  
R e q u ir e  th e  E x is te n c e  o f  an  V n d e r ly in p  C r im e  a n d  
T h a t  th e  S p e a k e r  He D irec t ly  In v o lv e d  in  T h a t  
C r im in a l  A c tiv i ty

A  m i n t s  c i t r i n e  Covenant House, in its brief (pp. 19-22), 
attempts to support ‘lie constitutionality of the Statute by 
analogy to the so-called “trafficking” and “contraband” 
laws, i.e., federal criminal statutes which ban certain trans­
missions and communications involving, or made with the 
knowledge of, various underlying crimes. The “trafficking” 
statutes referred to by Covenant House relate to the trans­
mission of wagering information (18 U.S.C. (1054) and tin* 
promotion of racketeering activities (18 U.S.C. M952); tin* 
emit rub,and statutes referred to prohibit the disclosure of 
information obtained through illegal wiretapping (18 U.X.C.

§2311(1 Ur)) ».
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2̂311 (1) (c)) and the sale of products manufactured with 

oppressive child labor (29 U.S.C. $212(a)).” These anal­
ogies, howev<'i\ full wide of the mark for two important 
reasons

First, the Statute, as recognized bv the Court of Appeals 
below, bars the dissemination of works even if they contain 
pictures taken outside New York “in another State or 
country where such conduct may not be prohibited.” P e o p l e  

v. F e r b e r .  52 X.Y.2d at 6S0.J0 Petitioner and Covenant 
House support this interpretation.” Thus, since the photo­
graphs may have been taken where their production did not 
violate any law, there is not necessarily an underlying 
crime, as is required in all the “trafficking” and -'contra­
band” statutes cited by Covenant House.

In addition, due to its multi-jurisdictional application, 
the Statute can subject a seller to criminal liability for dis­
seminating works which contain photographs that lie rea­
sonably believes were legally taken outside New York State 
or outside the country since knowledge is not an element 
of the crime.

Petitioner and Covenant House also assert that the S ta t­
ute is no different in principle than the prohibition of the 
products manufactured with child labor in violation of 29

!S Petitioner also makes a similar argument concerning the child 
labor laws at pages 17-18 o f its brief.

■',0 In Ft. M artin 's  P r tss ,  Inc. v. Cnrn/, (105 F.2d 4 1 , 4 1 (2d f i r .  
107!)) fl»r majority opinion suggested that the New York  courts 
would interpret the Statute not to include films or photographs pro- 
dm d outside the Fn itco  States. This interpretation, however, 
was squarely rejected by the New York Court of Appeals in the 
decision below. In fact, at the trial of this ease, the Respondent 
himself attempted to prove that the films in question were taken 
and produced in Europe, but his ofTer of proof was disallowed as 
irrelevant.

•■"See, B r ie f  for Petitioner, pp. 29.32: and P r i e f  of Covenant 
House, pp. 23-25.
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U.S.C. C212. The child labor laws, however, unlike the Stat­
ute, clearly do not infringe upon protected speech. P r o t e c ­

t i o n  o f  C h i l d r e n  f r o m  U s e  i n  P o r n o g r a p h y :  T o w a r d  C o n ­

s t i t u t i o n a l  a n d  E n f o r c e a b l e  L i t i g a t i o n ,  12 Mich. L.J. 
Reform 295, 316 n.127 (1979). It is one thing to say that 
children cannot be hired to produce a newspaper. It is 
quite another thing to argue that it cannot be sold because 
it contains photographs of child labor.

This distinction was recognized by the Court in O k l a ­

h o m a  P r e s s  P u b l i s h i n g  C o .  v. W a l l i n g ,  327 U.S. ISO (194(5) 
where it stated:

“The broadside assertion that petitioners ‘could not 
be covered by the [Fair Labor Standards] Act,’ for the 
reason that ‘application of this Act to its newspaper 
publishing business would violate its rights as guaran­
teed by the First Amendment,’ is without merit. If 
Congress can remove obstructions to commerce by re­
quiring publishers to bargain collectively with em­
ployees and refrain from interfering with their rights 
of self-organization, matters closely related to eliminat­
ing low wages and long hours, Congress likewise may 
strike directly at those evils when they adversely affect 
commerce. T h e  A m e n d m e n t  d o e s  n o t  f o r b i d  t h i s  o r  

o t h e r  r e g u l a t i o n  w h i c h  i n d s  in  no  r e s t r a i n t  u p o n  e x ­

p r e s s i o n  o r  in  a n g  o t h e r  c e i l  o u t l a w e d  b g  i t s  t e r m s  a n d  

p u r p o s e s 327 U.S. at 192-193 (citations omitted: em­
phasis added)”

Second, the federal laws cited by petitioner and Covenant 
House banning certain communications require not only the

11 The Court milled in a footnote to the above statement in 
Oldnlionia Press Puhtixhiw j Co., that "[n ]n  question is presented 
whether Congress could en f o r c e  its mandate by exeluding front 
commerce tlie circulation of a publisher refusing to conform." 327 
U.S. at 193 n.8.
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existence of an underlying crime, but also, contrary to the 
assertion of Covenant House,” the person doing the com­
municating be involved with, or have knowledge of, the 
underlying crime. The Statute, to the contrary, subjects a 
seller to liability even though he may have had nothing to 
do with the original production of the picture and knows 
nothing about it.

For this reason, neither newspapers which merely convey 
information regarding illegal activities nor gambling “tip 
sheets” arc proscribed by either §10S4 or §1932. IS U.S.C. 
§1084 (b); U . S .  v. A t  p i r n ,  30? F.Supp. 432 (S.D.X.Y. 1909); 
K e l l y  v. I l l i n o i s  I i e l l  T e l e p h o n e  C o . , 210 F.Supp. 450 (X.D. 
111. 1902), o f  (I. 323 F.2d 148 (7th Cir. 1903). Indeed, it has 
been held that if statutes such as these did apply to a 
“speaker" not involved with the underlying crime, they 
would be in violation of the First Amendment. K e l l y  v. 
I l l i n o i s  H e l l  T e l e p h o n e  Co.,  s u p r a  at 405.

In contrast, the Statute does not require any involvement 
by the disseminato- in the actual photographing of a child 
or any knowledge by him that the photograph was taken in 
violation of law. The dissemination of a work can be in 
violation of the Statute even though its production was not 
in violation of §263.05, and, indeed, even if such production 
was not a crime of any kind.

It is apparent, therefore, that the analogies drawn by 
Petitioner and Covenant House to interstate communica­
tions and distribution proscriptions where they relate to 
criminal activities are without merit.

11 See I l r i c f  o f  C ovenant House, p. 20.
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CONCLUSION
For the reasons set forth above, the Statute is uncon­

stitutional, and therefore the decision of the Court of 
Appeals should be affirmed.

Kespectfullv submitted.

M i c i i a h l  A. B a m iik k g e k
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APPENDIX 
Relevnnt Statutory Provisions

As used in this article the following definitions shall 
apply:

1. “Sexual performance’* means any performance 
or part thereof which includes sexual conduct by a 
child less than sixteen years of age.

2. “Obscene sexual performance” means any per­
formance which includes svxunl conduct by a child less 
than sixteen years of age in any material which is ob­
scene, as such term is defined in section 235.00 of this 
chapter.

3. “Sexual conduct” means actual or simulated 
sexual intercourse, deviate sexual intercourse, sexual 
bestiality, masturbation, sado-masochistic abuse, or 
lewd exhibition of the genitals.

4. “Performance” means any play, motion picture, 
photograph or dance. Performance also means any 
other visual representation exhibited before an audi­
ence.

fi. “Promote” means to procure, manufacture, issue, 
sell, give, provide, lend, mail, deliver, transfer, trans­
mute, publish, distribute, circulate, disseminate, pre­
sent, exhibit or advertise, or to offer or agree to do 
the same.

6. “Simulated” means the explicit depiction of any 
of the conduct set forth in subdivision three of this sec­
tion which creates the appearance of such conduct and

la

§263.00 Definitions

•CT95 HUM —IW W — I mm* '-mwm



7. “Deviate sexual intercourse” means the conduct 
defined liy subdivision two of section 130.00 of this 
chapter.

S. “Sado-masochistic abuse” means the conduct de­
lined in subdivision five of section 233.20 of this 
chapter.

'• 2(13.03 U s e  o f  a c h i l d  in  a s e x u a l  p e r f o r m a n c e

A person is guilty of the use of a child in a sexual per­
formance if knowing the character and content thereof he 
employs, authorizes or induces a child less than sixteen 
years of age to engage in a sexual performance or being 
a parent, legal guardian or custodian of such child, lie con­
sents to the participation by such child in a sexual per­
formance.

Tse of a child in a sexual performance is a class C felony.

^2(53.10 P r o m o t i n g  a n  o h s r e u e  s e x u a l  p e r f o r m a n c e  h y  a 

c h i l d

A person is guilty of p* .minting an obscene sexual por- 
formaii'-. by a child whet, knowing the character and con­
tent thereof, he produces, directs or promotes any obscene 
performance wide1, includes sexual conduct by a child less 
than sixteen years of age.

Promoting an obscene sexual performance by a child is a 
class 1) felony.

'2(53.1") P r o m o t i o n  a s e x u a l  p e r f o r m a n c e  h y  a c h i l d

A person is guilty of promoting a sexual performance 
hv a child when, knowing the character and content thereof.
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lie produces, directs or promotes any performance which 
includes sexual conduct by a child less than sixteen years of 
age.

Promoting a sexual performance by a child is a class D 
felony.
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P U B L I C  H E A R I N G  A N N O U N C E M E N T * * T E L E C O N F E R E N C E * * *
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CS FOR SSHB 270 (HESS)

S E C T I O N  1

S E C T I O N  2

(a) 1 P E R S O N  C O M M I T S  T H E  C R I M E  OF U N L A W F U L  E X P L O I T A T I O N  
O F  A  M I N O R  IF T H A T  P E R S O N  K N O W I N G L Y  I N D U C E S  O R  P A Y S  
A  C H I L D  U N D E R  18 T O  E N G A G E  IN A C T U A L  O R  S I M U L A T E D  
S E X U A L  A C T S  L I S T E D ,  W I T H  T H E  I N T E N T  OF  P R O D U C I N G  
P H O T O G R A P H S ,  F I L M  O R  P R I N T E D  M A T E R I A L .

(b) A  P A R E N T  O R  L E G A L  G U A R D I A N  C O M M I T S  T H E  C R I M E  
O F  U N L A W F U L  E X P L O I T A T I O N  O F  A  M I N O R  IF T H E  P E R S O N  
P E R M I T S  A  C H I L D  U N D E R  18 T O  E N G A G E  IN T H E  C O N D U C T  
L I S T E D  IN (a) F O R  T H E  P U R P O S E  OF P R O D U C I N G  FILMS, 
P H O T O G R A P H S  O R  P R I N T E D  M A T E R I A L .

(c) U N L A W F U L  E X P L O I T A T I O N  O F  A  M I N O R  IS A C L A S S  B 
F E L O N Y .

A P E R S O N  C O M M I T S  T H E  C R I M E  OF D I S T R I B U T I O N  O F  C H I L D  
P O R N O G R A P H Y  IF T H A T  P E R S O N  B R I N G S  O R  C A U S E S  T O  BE 
B R O U G H T  INTO T H E  S T A T E  F O R  S A L E  O R  D I S T R I B U T I O N ,
O R  P O S S E S S E S ,  P R E P A R E S ,  P U B L I S H E S  O R  P R I N T S  W I T H  T H E  
I N T E N T  TO D I S T R I B U T E ,  SELL, OR  E X H I B I T  M A T T E R  T H A T  
D E P I C T S  C O N D U C T  D E S C R I B E D  IN S E C T I O N  1 ( a ) , K N O W I N G  T H A T  
T H E  C H I L D  IS U N D E R  18.

(b)THIS S E C T I O N  D O E S  N O T  A P P L Y  TO  A  M O T I O N  P I C T U R E  
O P E R A T O R  O R  P R O J E C T I O N I S T  E M P L O Y E D  BY T H E  T H E A T E R  
U N L E S S  T H A T  P E R S O N

(1)HAS A  F I N A N C I A L  I N T E R E S T  IN T H E  P L A C E  
O F  E M P L O Y M E N T .

(2)C A U S E D  T H E  P E R F O R M A N C E  O R  P I C T U R E  T O  BE 
S H O W N  W I T H O U T  T H E  A U T H O R I Z A T I O N  OF  T H E  O W N E R  O R  
M A N A G E R .

(c) D I S T R I B U T I O N  O F  C H I L D  P O R N O G R A P H Y  IS A  C L A S S  C 
FELONY.
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WITNESS REGISTER

WIT *ESS:

1 : 0 7  p .m .
R e p .  T i s c h e r *  C o - C h n i r
* a p .  F r i t / *  C o - C h a i r
R e p .  M.W.  M i l l e r *  V i c e - C h a i r
R e p .  D a v i s
Re , j . Goi  1
R e p .  C a *■ d
R e p .  K o p o h e n
" A n  A c c  m a k i n g  a s p e c i a l  a p o r o p r i a t i o n  t o  t h e  
D e p a r t m e n t  o f  h e a l t h  ?. S o c i a l  S e r v i c e s  f o r  t h e  
a c q u i s i t i o n  a n d  i m p r o v e m e n t  o f  t h e  R u c h n e r  
u u t i d i n g  i n  W h i t t i e r  as a c o r r e c t i o n  f a c i l i t y ;  
.and p r o v i d i n g  r o r  an  e f f e c t i v e  d a t e . "
" A n  A c t  r e l a t i n o  *-o c h i l d  p o r n o g r a p h y . "

R o g e r  E r i de l  1 
Di  r e c t o r
D i v i s i o n  o f  C o r r e c t i o n s
D e p a r t m e n t  o f  H e a l t h  t  S o c i a l  S e r v i c e s
J j  n e a j  » A l a s k a  ^ 9 ^ 1 1
A o 5 - 3 d 7 b
P o s i t i o n  j t a t e m e n t :  T e s t i f i e d  a g a i n s t  Sr h3 Pd .

W i  Ti' lE S S :
R a p .  w a r d
S t a t e  C a p i t o l  R u i l d i n y  
P o u c n  V
J u n e a u *  A l a s k a  9 9 ?! 1 1 
A o 5 -  A 9 3 9
P o s i t i o n  j r e j t e m e n t :  s u p p o r t e d  SSh p  ° o ; o r o p o s e o  a b e t  t o m - f  i s h i n q

i n d u s t r y  i n  W h i t t i e r .
W i  T .\| E S S :

R a p .  L i s k a
S t a t e  C a p i t o l  ? ? t i l  ' i n g  
P o u c h  V
J u n e a u  * A l a s k a  9 9 G i l  
A o 5 - 3  / 3 5
P o s i t i o n  s t a t e m e n t :  u r g n J  p a s s a g e  o f  SSHb 2 7 u ;  i r o p ^ s o . j  c

a m e n d m e n t ' •
A i  T ivi E S S :

Gay 1e H o r e t s k i  
C r i m i n a l  D i v i s i on  
D e p a r t m e n t  o f  Low 
° o u c h  <C
J u r i c J u *  A l a s k a  9 9 3 1 1  
A o 5 ~ 3 a 2 o
*u s i 1 1 on  S t a t e m e n t :  S t a t e d  t h e  d e p a r t m e n t ' s  s u p p o r t  f o r  SSHfl  2 7 D and

o p p o s i t i o n  t o  r a i s i n g  t h e  aae l i m i t :  r e c o m m e n d e d  
o a m e n d m e n t s .

Wi Tn e SS:
M i c h a e l  Gay
S t a t e  C a p i t o l  3 u i I d i n g
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S  a  H o  2  7 j  :

A c T i 3 , „  NARRATIVE 
T A P c "  2 5 

i c o r  j  i  r>g 
No nber  l )Ou l

Numuar  6 0 ^ 0

Number  J 0 5 3

Number j ! 2 3

Number j 1j 0

Number  j l / l

Number  o 2u h

Nu nuer  a 2 30

Number  u2 7 3

Number J2V0

3 j s i ,: i o a  S t a t e m e n t : Read a me mo r a nd u m i n  f a v o r  o f  r a i s i n g  t h e  a qe  
l i m i t *  f u r  t n e  r e c o r d .

1 / 2 0 / 8 3  -  F i r s t  H e a d i n g .
c o m m i t t e e  r e f e r r a l s  -  HESS* F i n a n c e  a na  R u l e s  
C o m m i t t e e s .
uee HESS m i n u t e s  o f  M e r c n  2 p * 1 9 8 3 .  
u / 2 5 / ° 3 -  F i r s t  R e a d i n g .
C o m m i t t e e  r e f e r r a l s  -  HESS* F i n a n c e  a na  R u l e s  
^ o m m i t t e e s .
No p r e v i o u s  a c t i o n  i n  Hc s S .

w O - C h a i r  T i s c h e r  c a l l e d  t h e  m e e t i n g  t o  o r d e r  a t  
i ’. j l  p . m .  R e p r e s e n t a t i v e s  l d v i s t M • w • “  i  1 l o r  
a nd  F r i t z  w e r e  p r e s e n t .  R e p r e s e n t a t i v e  Gol  1 
a r r i v e a  s h o r t l y  t h e r e a f t e r .  C o - C h a i r  F i s c h e r  
a n n o u n c e d  t h e  c o m m i t t e e  c a l e n d a r  a n 1 r n e  i n t e n t  
u f  t h e  C h a i r  t o  move? b o t h  b i l l s .  
o O - C h a i r  T i s c h e r  i n v i t e d  R e n .  B e t t  i s wo r 4\n *
s p o n s o r  o r SoMb 6 0*  t o  t e s t i f y . ^eo.
u e t t i s w o r t h  d e f e r r e d  t o  t h e  n e x t  w i t n e s s .
R o g e r  E n d e l l *  d i r e c t o r  o f  t h e  D i v i s i o n  o f  
c o r r e c t i o n s . *  p r e s e n t e d  a b r i e f  h i s t o r y  and  
d e s c r i p t i o n  o f  t h e  B u c n n e r  b u i l d i n g .  M r .  E n d e l 1 
a s s e r t e d  t n a t  t h e  b u i l d i n g  w o u l d  n o t  be  
. j p p r a p r i a t e  as  a c o r r e c t i o n  f a c i l i t y  b e c a u s e  o f  
z n a i n  f a c t o r s *  t h o s e  b e i n g  c o s t  a nd  
i n e x c e s s i b i 1 i t y . I n  a d d i t i o n *  M r .  E n d e l 1 c i t e d  
t h e  o p p o s i t i o n  o f  c i t i z e n s  i n  W h i t t i e r  and t h e  
d i f f i c u l t i e s  i n v o l v e d  i n  c o n v e r t i n g  an e x i s t i n g  
b u i l d i n g  i n t o  a c o r r e c t i o n s  f n c i l i t v c  
i r .  E n d e l 1 s t a t e d  n i s  o p p o s i t i o n  t o  t h e  

d e v e l o p m e n t  o f  a n y  p r i s o n  i n  A l a s k a  w i t h  a 
p o p u l a t i o n  o v e r  4 0b  p e o p l e  b e c a u s e  o f  t h e
u . - i ngars  a n d  m a n a g e r i a l  p r o b l e m s  i n v o l v e d ,  
i n  r e s p o n s e  t o  q u e s t i o n s  f r o m  R e p .  M i l l o r  
r - j i r d i n g  o t h e r  p o s s i b l e  p r i s o n  s i t - ^ s *  M r .  
t n j o l l  d e s c r i b e d  M i d w o o d *  C h i n e a k *  a n d  a o o s e

a y I o c i I i  t  i es  .
M r .  E n u e l l  s t a t e d  t h a t  ?u0 t o  30u p r i s o n e r s  n e e d  
n o u s m g  now a n d  s t r e s s e d  t h e  i m p o r t a n c e  o f  
g e t  t i n y  t h e  s i t e s  on  l i n o  g n c k l y ,
U i j C u S s i o n  a b o u t  t r i e  f i s c a l  n o t e  f o r  Mb 8 0 w h i c h  
r e f l e c t s  t h e  n e e d  f o r  7 m i l l i o n  d o l l a r s  t o
p u r c n i s f  t h e  B u c h n e r  b u i l d i n g  a n d  63  m i l l i o n
d o l l a r s  co  c o v e r t  i t  i n t o  c o r r e c t i o n a l  s p a c e .  
R ? p .  F r i t s  c l a r i f i e d  ' " r .  E n d e l  l ' s  c o n c e r n s  o s ;  
t h e  i m m e d i a t e  p r i s o n  o v e r c r o w d i n g  c r i s i s  and t h e  
K n o w l e d g e  t h a t  r e n o v a t i n g  t h e  B u c h n e r  m i i l d i n q  
w i l l  t a k e  a l o n g  t r n e *  and  H i s  p r e f e r e n c e  t o  go  
w i t h  t h e  W i l d w o o d  s i t e  b e c a u s e  i t  w o u l d  t i k e  t h e  
l e a s t  a m o u n t  o f  t i m e  and money  t o  r e n o v a t e .  M r .  
E n d e l l  a g r e e d  t o  ' e p . F r i t z ' s  a n a l y s i s .
R e p .  T i s c h e r  a g r e e d  t h a t .  W i 1 u wo od  w o u l d  m e e t  t h e  
i m m e d i a t e  n e e d *  o u t  q u e s t i o n e d  w h a t  w o u l . .  f o l l o w  
t o  a c c o m m o d a t e  f u t u r e  p r i s o n e r s .  M r .  E n d e l 1 
c i t e d  a b . o  m i l l i o n  d o l l a r  r e q u e s t  t o  b u i l d  a 
new max i mum s e c u r i t y  f a c i l i t y .
R e p .  T i s c h e r  a r g u e d  a g a i n s t  a p p r o a c h i n g  t h e  
p r i s o n  p o p u l a t i o n  p r o b l e m  i n  a p a t c h w o r k  m e t h o d .  
M r .  E n d e l !  o u t l i n e d  h i s  p l a n  t o  a c q u i r e  W i l d w o o d
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B o o s e  Bay S i t e *  a n d  t h e n  b u i l d  a max i mum 
s e c u r i t y  f a c i l i t y .  M r .  E n d e l l  s t r e s s e d  t h e
d a n g e r s  a nd  d i s a d v a n t a g e s  o f  l a r g e *  f o r t r e s s  
t y p e  p r i s o n s *  a nd  c i t e d  e x a m p l e s  s u c h  as 
A l c a t r a z .
R e p .  T i s c h e r  a s k e d  how o r i s o n  i n d u s t r i e s  w o r k e d  
i n t o  M r .  E n d e l 1 * s p l a n .  He r e s o o n d e d  t h a t  he 
h a J  i n s t r u c t e d  t h e  p r i s o n  i n d u s t r y  c o m m i s s i o n  t o  
s t a r t  p l a n n i n g  f o r  i n d u s t r i e s  a t  t h o s e  s i t e s ,  
i n  r e s p o n s e  t o  D. y p .  c o l l ' s  r e q u e s t  f o r  
c 1a r i f i c a t i o n  o f  r e a s o n s  f o r  o p p o s i t i o n  t o  t h e  
o u c h n e r  B u i l d i n g *  M r .  E n d e l 1 p o i n t e d  o u t  t h e  
s i z e  a n d  l o c a t i o n  o f  t h e  b u i l d i n g .  A c c o r d i n g  t o  
M r .  E n o e l l ' s  e s t i m a t e s *  t h e  p r o p o s e d  p r i s o n  
w o u l d  p r o b a b l y  t r i p l e  t h e  p o p u l a t i o n  o f  W h i t t i e r  
und  r e q u i r e  a p p r o x i m a t e l y  m Ou s t a f f  m e m b e r s .
M r .  e n d e l l  r e p e a t e d  h i s  o p p o s i t i o n  t o  c o n v e r t i n g  
a r e g u l a r  b u i l d i n g  i n f o  a c o r r e c t i o n  f a c i l i t y *  
os  w e l l  as  h o u s i n g  o v e r  ADO p e o n l e  t o g e t h e r .
« e p .  D a v i s  i n q u i r e d  a b o u t  t h e  s u p p o r t  s e r v i c e s  
n e c e s s a r y  f o r  p r i s o n e r s .  M r .  E n d e l l  c i t e o  f i r e  
and  l i f e  s a f e t y  d e v i c e s *  t r o o p e r  a n d  e m e r g e n c y  
s e r v i c e s *  p o w e r  a nd  w a t e r  s u p p l i e s *  m e d i c a l  a nd  
d e n t a l  c a r e *  p r o v i s i o n s  f o r  c o u n s e l i n g  and 
v i s i t a t i o n *  a c c e s s  t o  f a m i l y  m e m o e r s *  e d u c a t i o n  
a nd  o t h e r  p r o g r a m m i n g *  a l l  o f  w h i c h  a r e  l a c k i n g  
i n  W h i t t i e r .
R e p .  T i s c h e r  a r g u e d  t h a t  t h e r e  a r e  r e m o t e  s i t e s  
t h r o u g h o u t  A l a s k a  w h i c h  s e en  t o  oe a b l e  t o  
r e c r u i t  p e o p l e  t o  w o r k  t h e r e .  I n  a d d i t i o n *  s h e  
s t a t e d  t h a t  t h e  s i z e  o f  t h e  B u c h n e r  B u i l d i n g  
d o e s  n o t  m a n d a t e  h o u s i n g  o v ^ r  a 00 p r i s o n e r s  
t h e r e .
M r .  t n d e l 1 s t a t e d  t h a t  m o s t  o f  t h e  o e o p l e  R e p .  
r i s c h e r  r e f e r r e d  t o  i n  r u r a l  A l a s k a  a r e  t h e r e  on 
t h e i r  on t h e i r  own a c c o r d ?  s a i d  p r o b l e m s  o c c u r  
i n  r e m o t e  s i t e s  when p e o p l e  a r e  p u t  t h e r e  
a ga  i n s t  t h e i r  own w i l l .
k e p .  G o l 1 asmed i f  p r i s o n e r s  c u r r e n t l y  h o u s e d  
o u t  o f  s t a t e  who m i g h t  r e t u r n  t o  A l a s k a  u n d e r  
t h e  C l e a r y  D e c i s i o n  w o u l d  f i l l  t h e  W i l d w o o d  
f a c i l i t y .  M r .  E n d e l 1 e x p l a i n e d  i t  w o u l d  c o s t  A 5 
m i l l i o n  d o l l a r s  t o  h o u s e  30^  p r i s o n e r s  a t  
w i l d w o o d *  z Qj  A l a s k a n  c r i m i n a l s  a r e  c u r r e n t l y  
h o u s e d  out .  o f  s t a t e *  m d  o n e - t h i r d  o f  t hem do 
n o t  w a n t  t o  r e t u r n  t o  t h y  s t a t e *  so  t h e  f a c i l i t y  
w o u l d  n o t  be  f i l l e d  oy  r e t u r n i n g  p r i s o n e r s *
R e p .  Ward  t e s t i f i e d  i n  s u p p o r t  o f  SSH8 3H and  
a r g u e d  t h a t  t h e  d i r e c t o r  o f  C o r r e c t i o n s  s h o u l d  
oe  s t a t i o n e d  a t  t h e  m a j o r  c o r r e c t i o n  f a c i l i t y  i n  
A n c h o r a g e  n o t  i n  J u n e a u .  R e p .  Ward  t e s t i f i e d  
a g a i n s t  w a r e h o u s i n g  p r i s o n e r s  a n d  s a i d  t h e  
r e s o l u t i o n  t o  p r i s o n  p r o b l e m s  i s  p r i s o n e r  
r e h a b i l i t a t i o n  t h r o u g h  w o r k  p r o g r a m s .  3 e p .  w a r d  
s a i d  t h a t  w o r k i n g  on  t h e  W i l d w o o d  s i t '  w o u l d  not .  
b e n e f i t  p r i s o n e r s  b e c a u s e  t e e  w o r k  w o u l d  n o t  
c a r r y  o v e r  i n t o  t h e  r e a l  w o r l d .
R e p .  War d  p r o p o s e d  a b o t t o m - f i s h i n g  p r i s o n  
i n d u s t r y  b a s e d  a t  w h i t t i e r  w h i c h  w o u l d  c o s t  i ?  
m i l l i o n  d o l l a r s  a nd  c o u l d  f eed ,  a l l  o f  t h e  
p r i s o n e r s  i n  t h e  U . S . A .
R e p .  War d  a r g u e d  t h a t  t h e  p i e c e m e a l  a p p r o a c h  t o  
s o l v i n g  p r o b l e m s  i n  c o r r e c t i o n s  w o u l d  l e a d  t o  
w a r e h o u s i n g  p r i s o n e r s  a nd  t h u s  o r o m o t e  c r i m e .

  R e p .  Ward  a l s o  d e s c r i b e d  t h e  o r i s o n  i n d u s t r y  ____
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with putting all long
in one hi g fac i1 i ty.
D i s c u s s i o n  o f  t h e  b o t t o m  f i s h i n g  i n d u s t r y  
P r m c o  W i l l i a m  S o u n d .
R e p .  c r i t z  moved  t o  p a s s  S i H b  83 n u 1 o f  
c o m m i t t e e .  R e p .  D a v i s  o b j e c t e o .  The m o t i o n  
p a s s e d  w i t h  t w o  me mb e r s  s i g n i n g  " d o  p a s s "  and  
t h r e e  me mb e r s  h a v i n g  " n o  r e c o m m e n d a t i o n " .
. o - C n a i  r  T i s c h e r  c a l l e d  t h e  s n o n s o r  o f  Hb z ^ u  
t h e  w i t n e s s  s t a n a .
R e p .  l . i S K a *  D i s t r i c t  ! 5»  p o i n t e d  o o f  t h e  l acn .  o f  
uny s t a t u t e s  c o v e r i n g  t h e  s a l s *  d i s t r i b u t i o n  and 
i s s u e s  or  p a r e n t a l  c o n s e n t ,  w i t h  r e g a r d s  t o  c h i l d  
p o r n o g r a p h y .  R e p .  L i s k a  s a i d  HB 770  i s  l o r n  
u v e r d u u  a n a  n e c e s s a r y  i n  o r d e r  t o  i n c a r c e r a t e  
o f f e n d e r s  anu d i s s u a d e  n o t e o t i a l  o f f e n d e r s .

t o

o r

s a i d  he  c o u l d  a l s o  p r o p o s e  r n e  a me nd me n t  on t h e  
r i o u s e  f 1 o o r  •
Kep. L i s k a  a l s o  r e c o m m e n d e d  i n s e r t i n g  " a c t u a l  
s i m u l a t e d "  on Page  I* Line lo a f t e r  t h e  w o r d  
" f o l 1ow i i g "  .
K e p .  G o l 1 s t a t e d  h i s  s u p p o r t  o f  t h e  b i l l  a n d  
o p p o s i t i o n  t o  c h a n g i n g  t h e  S a l e  o f  c h i l d  
p o r n o g r a p h y  t c  a C l a s s  B f e l o n y ?  a r  lue'd t h a t  
j u d g e s  w i l l  n o t  i m p l e m e n t  HR ?70 ‘ i f  t h e  
s e n t e n c e s  a r e  s e t  t o o  h i g h .

m m tm

discussion regarding the age of majoritv u n d e r  
I t w  and conditions for emancipation* 
k ep • Tischer spoke in favor of raising the age 
to 16 I rum a parental perspective.
• Is.  H o r e t s k i  s u o  jested t n e  f o l l o w i n g  3 
amendment s:
(lj insertion of "actual or simulateu" nri Page

s e n t  f o r "
i *  L i n e  6 a f t e r  11 f o l  l o w i n g " *
( ? )  d e l e t i o n  o f  " s e n d s  o r  c a u s e s  t o  on 
v i n t a g e  2*  L i n e  I .
( 3 )  d e l e t i o n  o f  " a  m i n o r  o r  .j p e r s o n  who 
r e a s o n a b l y  a p p e a r s  t o  a m i n o r "  on Page ?* L i n e s  
i ? - l p  a nd  i n s e r t i o n  o f  " c h j l u  u n d e r  16 ( 1 ;1 ) "  ( 13  
i f  t h e  c o m m i t t e e  d e c i d e s  t o  r a i s e  t h e  a ge  
1 i n i t ) .
R e p .  M i l  l o r  m o ve d  t h e  a m e n d m e n t s  s u g g e s t e d  by  
Ms .  H o r e t s k i  w i t h  t h e  a d d i t i o n  o f  an a m e nd me n t  
t o  r a i s e  t h e  a g e  l i m i t  f r o m  1 6  t o  13 .  
d i s c u s s i o n  r e g a r d i n g  r a i s i n i  t n e  a g o  t o  i kT. 
j o y l e  H o r e t s k i  s a i d  r a i s i n g  t h e  a g e  t o  I d  w o u l d  
make  i t  s l i g h t l y  m o r e  d i f f i - u l t  t o  n r o v - 1 t r i e  age 
o f  a c h i l d  on s i g h t  o u t  w o u l d  n o t  h a v e  d r a s t i c  
c o n s e q u e n c e s .
M i c h a e l  B a y *  A i d e  t o  R e n .  L i s k a *  r e a d  a 
me mo r a nd u m f r o m  P o l i c e  C r i i e f  P o r t e r  ( A n c h o r a g e  
i n  s u p p o r t  o f  c h a n g i n g  t h e  age l i m i t  i n  5SHD ? 70  
LO I d .
L o - C n a i r  T i s c h e r  c a l l e d  f o r  u v o t e  on t h e  
u m e n d m e n t s .  The  m o t i o n  t o  .amend SSriB ?7D 
p a s s e d  w i t h  h m e mb e r s  s i g n i n g  a " d o  p a s s "  and  
u n e  s i g n e d  no r e c o m m e n d a t i o n .
R e p ,  G o l 1 e x p r e s s e d  h i s  o b j e c t i o i s  t o  v o t i n g  on 
t h e  f o u r  a m e n d m e n t s  as a n r o u n  i n s t e a d  o f  
i n d i v i d u a l l y .



w i t hf t r  2 ? o  o u t  o r  c o m . . _____________________________________________

i n d i v i d u a l  r e c o m m e n d a t i o n s .  T h e r e  b e i n g  no  
o h j e c t i o n *  t h e  m o t i o n  p a s s e d .
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s t a t e  1e g i  s i  a '  i o n *
WITNE SS :

Suy  S c r m g h a m *  d i r e c t o r  
L a b o r  R e l a t i o n s  
d e p a r t m e n t  o f  A o m i m s t r j t i o n  
P o u c h  C* J u n e a u *  AK 9 98 1 1  
A 6 5 - 4 A 0 3
P o s i t i o n  S t a t e m e n t :

W x T N E S S :
Bob M a n n e r s  
IL A -  AI a s k a 

1A 7 S .  I- r a n k  l  i n 
5 3 6 - 3 J 9 0
P o s i t i o n  a b a t e m e n t :

ACTION

T e s t i f i e s  on So 73.

PREVIuJS
a u p p o r t s  t h e  N L A ' s  p o s i t i o n  on Sb 7 3 .

Ho J 7

Ho J 7 J

So 7 3

A L T 1 0 N i\ A R P. h T I V  t.

P l e a s e  r e f e r  t o  Hou s e  HESS C o m m i t t e e  m i n u t e s  
p r i o r  t o  0 3 / 1 6 / 3 3 .  P l e a s e  r e f e r  t o  S e n a t e  
f i n a n c e  C o m m i t t e e  m i n u t e s  p r i o r  t o  0 3 / 2 3 / 3 3 .  
I h j r o  i s  n o  p r e v i o u s  a c t i o n  t o  r e p o r t  i n  t h e  
S e n a t e  HLSS C o m m i t t e e .
P l e a s e  r e f e r  t o  h o u s e  HESS C o m m i t t e e  m i n u t e s  
d a t e d  p r i o r  t o  0 4 / 0 6 / 3 3 .  P l e a s e  r e f e r  t o  H o u s e  
j u d i c i a r y  C o m m i t t e e  m i n u t e s  d a t e d  p r i o r  t o  
J A / 0 7 / 3 3 , .  0 l ease*  r e f e r  t.o duns*  F i n a n c e  
C o m m i t t e e  m i n u t e s  d a t e d  p r i o r  t o  0 4 / 1 3 / 3 3 .
I h e r e  i s  n o  p r e v i o u s  a c t i o n  t o  r e p o r t  i n  t h e  
S e n a t e  HESS C o m m i t t e e .
p i e ' s  so  r e f e r  t o  S e n a t e  HESS w O i n m i t t e e  m i n u t e s  
d t t e d  0 2 / 2 1 / 3 3 *  0 3 / 0 7 / 3 3 *  and 0 6 / 2 7 / 3 3 .

T a Pl .'.1 1 f o r  O s / 2 9 / 8 3 ,  Sx OE i. 
R e c o r v i  i ng  
Number  j Oj

Number  
No no a r

ona
J.22

Number  J 3 u

1 he 0 4 / 2 9 / 3 3  m e e t i n g  o f  t h e  S e n a t e  HESS 
C o m m i t t e e  was c a l l e d  t o  o r d e r  a t  3 : 0 u  by C h a i r  
J o s e p h s o n  w i t h  memoor  s e n a t o r s  Moss  a n d  V i c  
r i s c h e r  p r e s e n t .  S e n a t o r s  H a l f o r d  -nd R a u l  
P i s c h e r  w e r e  l a t e #
HB 39 i s  b r o u g h t ,  b e f o r e  t h e  c o m m i t t e e #
„ h a i r  J o s e p h s o n  e x p l a i n s  t h a t  i h e v  w i l l  t a k e  no 
j e t  i o n  on t h i s . b i l l  a t  t h i s  m e e t i n g #  h u t  he  i s  
t a k i n g  t e s t i m o n y  f r o m  w i t n e s s e s *
R e p r e s e n t a t i v e  M i k e  M i l l e r  o f  J u n e a u  i s  t h e  
s p o n s o r #  He e x p l a i n s  t h a *  t n e  o i l l  i s  an 
a l t e r n a t i v e  t o  a b o r t i o n .  I t  i s  i n  no  way 
c o i i p u l s c j y ;  i t  i s  a c h o i c e .
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Number  i 7 h  

Numoer  193  

Number  i 9 3

Number  2 0 A 
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Number 293
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Number  6 A 9

Numuer 363

—— ■ r- -T - ;
o f f e r i n g  o t h e r  m e d i c a l  s e r v i c e s  t o  women a b o v e
t h e  p o v e r t y  1e v e ] •
R e p r e s e n t a t i v e  - ' i k e  M i l l e r  ( J u n e a u )  s t a t e s  t h a t  
t h e  s o l u t i o n  i s  t o  r e m o v e  t h e  w o r d s  " a n d  m e d i c a l  
s e r v i c e s "  i n  l i n e  21 and w r i t e  " o t h e r  t h e n  
m e d i c a l  s e r v i c e s . "  B i r t h i n g  c e n t e r s  a n d  m i d w i f e  
s e r v i c e s  w o u l d  a l s o  oe  d e l e t e d ,  
c h a i r  j o s e p h s o n  a s k s  a q u e s t i o n  o f  
r e p r e s e n t a t i v e  ’- ' i k e  M i l l e r  ( J u n e a u ) .
- h a i r  J o s e p h s o n  s t a t e s  t h a t ,  t h e  f i s c a l  n o t e  
u n d e r w e n t  some r e v i s i o n .
R e p r e s e n t a t i v e  Mi k e  M i l l e r  ( J u n e a u )  e x p l a i n e d  
t h a t  i t  was r e d u c e d  1 . 7 9  mm.
- h a i r  j o s e p h s o n  a s k s  a b o u t  c o n t r a c t s  w i t h  t h e  
u o u t n  Home.
Rep r e s e n t  a t i v e  M i k e  M i l l e r  ( J u n e a u )  e x p l a i n s  
t h a t  t n e  B o o t h  Home i s  v e r y  i n t e r e s t e d  i r i  t h i s ,  
w i t h o u t  t h e  money  t h e y  h a v e  n ad  t o  t u r n  away  
h u n d r e d s  of  women.
S e n a t o r  M o s s :  do m i d w i v e s  h a v e  t o  be  l i c e n s e d .  
R e p r e s e n t a t i v e  M i k e  M i l l e r  ( J u n e a u )  s t a t e s  t h a t  
he  d o e s n ' t  k n o w *  b u t  t h a t  c o n c e r n  w o u l d  n o t  be  
a d d r e s s e d  i n  t h i s  b i l l .
- h a i r  j o s e p h s o n  a s x s  w n e t h e r  o t h e r  s t a t e s  t n v - ’  
s o n e t h i  ng  s i m i 1 o r .
R e p r e s e n t a t i v e  M i k e  M i l l e r  ( J u n e a u ) ' - '  Y e s .  ' " h i s  
b i l l  c r i e s  o u f  t o  be  on  . h e  b o o k s .  i t  i s  a sad  
s i t u a t i n g  when  women a r * 5 f o r c e d  t o  c h o o s e  
a b o r t i o n  b e c a u s e  o f  t h e i r  e c o n o m i c  s i t u a t i o n .
J o n  Pauen  t e s t i f i e s  i n  s u p p o r t  o f  HB 39 and  
e n c o u r a g e s  i t s  p a s s a g e ,  
c h a i r  J o s e p h s o n  t h a n k s  *'r « ° . i d e n .
R e p r e s e n t  s t i v e  r e r  r v M a r t i n  s u p r> o r  u s H 3 3 1 ' s 
u n a n i m o u s  p a s s a g e .
C h a i r  J o s e p h s o n  a s k s  w n e t h e r  t h e  money  i s  i n  t h e  
b u d g e t  and  d u e s  n o t  g e t  a d e f i n i t i v e  a n s w e r .
I humus ^ o b e r t s o n *  A s s i s t a n t  A t t o r n e y  G e n e r a l  
f r o m  t h e  h e p a r  tme.n t  o f  Law*  r e v i e w s  t h e  1 .j  ̂1 
p r o b l e m s .  !,.  I he e f f e c t i v e  d a t °  c a n  c e i s o
p r o b l e m s .  ?• T h e r e  a r e  some p r o b l e m s  w i t h  t h e
e l i g i b i l i t y  c r i t e r i a .  3 .  T h e r e  a r e  some 
p r o b l e m s  w i t h  t h e  l a n g u a g e .  A .  T h e r e  a r e  some
p r o b  I t  ii is w i t h  t h e  m e d i c a l  s e r v i c e s .
S e n a t o r  Moss q u e s t i o n s  t h e  m e a n i n g  o f  r e s i d e n t .  
M r .  R o b e r t s o n  d i s c u s s e s  t h e  m e a n i n g  o f  r e s i d e n t .  
He c o n t i n u e s  w i t h  p o t e n t i a l  l e g a l  p r o b l e m s .
M r .  R o b e r t s o n  c a u t i o n s  p a r i t y  on  b o t h  s i d e s .  
P e t t y  L r i u r i t / . e n  r e p r e s e n t  i n i P r e g n a n c y  A i 1, 
t e s t i f i e s  i n  s u p p o r t  o f  H'3 39 .
j o u n  Pua l l  o f  t n e  D e n a r t m e n t  o f  H e a l t h  anu  S o c i a l  
S e r v i c e s *  h i g h l i g h t s  t h e  r e a s o n s  t n e  d i v i s i o n  
s u p p o r t s  Mb o 9 .  Many l o w  i n c o m e  p e r s o n s *  
e s p e c i a l l y  a d o l e s c e n t s  i n  r i r a l  u r e a s *  h a v e  
p r o b l e m s  g e t t i n g  p r e - n a t a l  c a r e .  I t  i s  
i m p o r t a n t  f o r  t h u  s t a t e  t o  a i v e  s u p p o r t .
M r .  Puwh r e q u e s t s  a t h i r d  p a r t y  p a y  a r  c l a u s e  i n  
t h e  b i l l .  He w o u l d  l i k e  L e g a l  t o  a d d r e s s  t h e  
s p e c i f i c  a u t h o r i t y  f o r  t h e  d e p a r t m e n t .
S e n a t o r  l o s s  1 i k e s  t h e  h i l l  b u t  has  a p r o b l e m  
w i t h  t h e  r e s i d e n c y  r e q u i r e m e n t s ,  
s e n a t o r  r i n . f o r d  e n t e r s  t h e  m e e t i n q .
R o c k y  P i j c n i c k - W e 1 1 e r  t e s t i f i e s  i n  s u p p o r t  o f  HB 
39 and  h e a l t h  e d u c a t i o n .
- h a i r  j o s ~ j _ , hs o n  t h a n k s  t h e  w i t n e s s e s  a n d  c l o s e s  
t h e  m a t t e r  due  t o  t  i hr
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H3 7 7 0  i s  b r o u g h t  b e f o r e  t h e  c o m m i t t e e .  C h a i r  
J o s e p h s o n  e x p l a i n s  t h a t  t h e y  w i l l  n o t  a c t  on  
t h i s  b i l l  t o d a y  b u t  w i l l  h e a r  w i t n e s s e s .
M i k e  Gay f r o m  r e p r e s e n t a t i v e  L i s k a ' s  o f f i c e s  
e x p l a i n s  t h a t  t h e r e  a r e  many n e w s o a o e r  a r t i c l e s  
on c h i l d  p o r n o g r a p h y *  o u t  t h e r e  a r e  no  l a w s  on 
t h e  b o o k s  c o v e r i n q  t h i s  i s s u e .
j i n  L e a r  f r o m  L e g a l  S e r v i c e s  s t a t e s  t h a t  H6 2 7 0  
i s  p a t t e r n e d  a f t e r  s u g g e s t e d  s t a t e  l e g i s l a t i o n .  
C h a i r  j o s e p h s o n  c l o s e s  t h e  n a t t e r  due  t o  t i m e  
c o n s t r a i n t s .  S3 7d i s  b r o u g h t ,  b e f o r e  t h e  
t o  i imi t t e e  .
u h a i r  j o s e p h s o n :  We w o u l c  l i K S  t o  u n d e r s t a n d  t h e  
d i f f e r e n c e s  so  t n e  c o m m i t t e e  c a n  make p o l i c y  
c h a n g e s .
buy  S t r i n o n  am* D i r e c t o r  o f  L a b o r  R e l a t i o n s  f o r  
t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n *  t e s t i f i e s .  
C h a i r  J o s e p h s o n :  h i  e a s e  a d d r e s s  w h a t  G o v e r n o r  
j h e f f  i « 1 d w a n t s •
M r .  S t r i n g h a m  d i s c u s s e s  s e c t i o n a l  a n a l y s i s ,  
j e n a t o r  P a u l  F i s c h e r  e n t e r s  t h e  m e e t i n g .
L h a i r  J o s e p h s o n  f e e l s  t h a t  t h e  c r i t i c a l  q u e s t i o n  
i s  w h e t h e r  t h e  s c h o o l  b o a r d  may s e l e c t  
f i n a l i z i n g  o p t i o n s  d u r i n g  t h e  c o o l i n g  o f f  
p e r  i o d ■
M r .  S t r i n g h a m  d i s c u s s e s  t h e  g o v e r n o r ' s  p o s i t i o n  
t h a t  a f t e r  .3 10 d a y  c o o l i n g  o f f  p e r i o d  t h e  
s c n o o l  b o a r d  c a n  l o o k  ar  a l 1 o p t i o n s .  T h e r e  i s  
no  a d v a n t a g e  i n  a n y t h i n g  b u t  a f u ’ i s t r i k e  f o r
t h e  b o a r d .
w h a i r  J o s e p h s o n  d i s c u s s e s  u n l i m i t e d  s t r i k e .
M r .  S t r i n g h a m  r e e l s  t h e  b o a r d  m i g h t  wan*- i t  b u t  
d o u b t s  i t .
^ h u i r  J o s e p h s o n  t e a l s  t h a t  t r i e  c o n d u c t  o f  t h e  
u n i o n  n i g h t  be  d i f f  ? rent .  i f  i t  k new w h a t  t h e  
g r o u n d  r u l e s  w e r e  when t n e  d i s p u t e  a r o s e  ->5 t o  
t h e  s u c c e s s  o f  t h e  mod i  a t  i o n  e f f o r t ,  
d r .  S t r i n g h a m  d i s c u s s e s  t h i r d  p a r t y  a r b i t r a t i o n  
a nd  " 1 u s t  u e s t  o t f o r  . "
. . h a i r  j o s e p h s o n  u s k s  t h e  d e f i n i t i o n  o f  m e d i a t e d  
a r  o i t r  a 1 1 o n .
M r .  o t r i n q h a m  e x p l a i n s  t h a t  a m e d i a t o r  comes  
i n t o  t n e . . - p i c t u r e  a nd  w o ’- ks  o u t  t h i n g s  s e p a r a t e l y  
w i t h  t w o  c r o u p s .  T h o s e  u r e  t h e  f i n a l  u n r e s o l v e d  
1 s s U j  s .
S e n a t o r  P a u l  F i s c h e r  l u e s t i o n s  f i n a l  
a r b i t r a t i o n *  p a c k a g e  b y  p a c k a g e .
M r .  S t r i n g h a i '  e x p l a i n s  t h a t  I o w a  l i a s  a ♦•'our s t e p  
p r o g r a m  w h i c n  i s  1 g o o d  o n e  t o  f o l l o w .
C h u i i  j o s e p h s o n  t a e l s  t h e r e  a r e  s t i l l  many 
d i f f e r e n c e s  b e t w e e n  t h e  NFa ' s p r o p o s e d  b i l l  and  
t h e  o o v e r n o r ' s  o r o p o s n d  o i l l .
.jOIj M a n n e r s ,  r  er>r «s e n t  i ng i vrT a — A 1 a s k a *  s u p p o r t s  
m i i  n E A ' s  p o s i t i . o n  on S3 7 p ,
c h u i t  J o s e p h s o n  q u e s t i o n s  t h e  s e c t i o n a l  a n a l y s i s  
ma t  v i  i l  j u s t  h a n d e d  o u t .  de s u g g e s t s  t h a t  an 
o p p o r t u n i t y  be g i v e n  t o  s t u d y  t h e  a n a l y s i s  and 
a d j o u r n s  t n e  m e e t i n g .
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ACT I  ON N A R R A T i V t
r a r  c 1 f r o m

H o u s e  F i n a n c e  on 0 4 / 1 1 / 8 3  a nd  0 4 / 1 5 / 8 3 .  P l e a s e  
r e f e r  t o  S e n a t e  HESS c o m m i t t e e  m i n u t e s  d a t e d  
0 4 / 2 9 / 8 3 .
P l e a s e  r e f e r  t o  S e n a t e  HESS c o m m i t t e e  m i n u t e s  
0 2 / 2 5 / 8 3  and  0 5 / 0 4 / 8 3 .

0 5 / 1 1 / 8 3 ,  ST0F 1
c o r d i n g

' l u mb e r  000

Number  o l d

Number  j 7 9

Number  122 

Number  164 

Number  2 4 4

Number  25b

Number  2 84

Number  319

Number  320 

Number  35o

Number  370

NuinUei  3 9 /

Number  ^31  

Number  i 5 j

Numuer  30u 
Number  557

The 0 5 / 1 1 / 8 3  t e l e c o n f e r e n c e  m e e t i n g  o f  t h e  
S e n a t e  HESS c o m m i t t e e  was c a l l e d  t o  o r a e r  bv 
C h a i r  J o e  J o s e p h s o n  w i t h  a l l  member  S e n a t o r s  
p r e s e n t  ( S e n a t o r  V i c  F i s c h e r  a r r i v e d  l a t e ) ,  
^ h a i r  J o s e p h s o n  o p e n s  t h e  m e e t i n g .  T h e  f i r s t  
b i l l  b e f o r e  t h e  c o m m i t t e e  i s  Hb 2 7 o .  J o s e p h s o n  
r e a d s  a l e g a l  o p i n i o n  f r o m  James H .  L e a r ,  L e g a l  
S e r v i c e s *  L e g i s l a t i v e  A f f a i r s  A g e n c y  d a t e d  
0 5 / 1 1 / 8 3 .
L i n d e  t d g e w o r t n .  P r o f e s s i o n a l  A s s i s t a n t ,  f o r  
R e p r e s e n t a t i v e  L i s k a  e x p l a i n e d  t h a t  t h e  b i l l ' s  
.TiajOr c o n c e r n  i s  p r o t e c t i o n  o f  c h i l d r e n .  Book  
C a c h e  " q u e s t i o n a b l e "  boo , ,  c a n  he t e s t e d  i n  
c o u r t .  The b i l l  s h o u l d  n o t  d o  r e d u c e d  i n  f o r m  
u s  t h e y  v / o u I J ' n ' t  w a n t  t o  w e n x e n  t h e  t i l l .  
T e l e c o n f e r e n c e  w i t n e s s e s  f r o m  K e t c h i k a n  LTG 
t e s t i f i e d  i n  f a v o r  o f  t h e  b i l l .
T e l e c o n f e r e n c e  w i t n e s s e s  f r o m  t h e  S i t k a  LTG 
t e s t i f i e d  i n  f a v o r  o f  t h e  b i l l .
S e n a t o r  Moss  q u e s t i o n s  t h e  m o t i o n  p i c t u r e  
o p e r a t o r / p r o j e c t i o n i s t ' s r o l e  a n d  
r e s o o n s i b i l i t y .
c h a i r  J o s e p h s o n  d i s c u s s e s  t h e  o w n e r - o p e r u t o r  
m a t i n e e s  nnd t h e i r  s t o c k  o p t i o n s *  f i n a n c i a l  
i n t e r e s t *  e t c .  ( S e c t i o n  2 ) .  
s e n a t o r  H a l f o r d  s a y s  t h a t  a o p l i e s  o n l y  t o  
p e o p l e / a c t o r s  u n o e r  a g e  13 and  d i s c u s s e s  t h e  
u i s t i n c t i o n .
S t e p h a n i e  E l l i s *  J u n e a u *  s u p p o r t s  t h e  D i l l  m l
c h i n k s  i t  o u g h t  t o  be p a s s e d .  I c  i s  a d e q u a t e  as 
i ' i s .
S h a r o n  B r o w n *  J u n e a u *  f e e l s  e n c o u r a g e d  by t h e  
b i l l  a nd  s u p p o r t s  i t .  She i s  t h e  m o t h e r  o f  7 .  
o h a i r  J o s e p h s o n  a s k s  t h e  o p i n i o n  o f  Ms .  u r o w n
r e g a r d i n g  a c h i l d  h a v i n g  a c c e s s  t o  t h e  m a t e r i a l s
m e n t i o n e d  i n  t h e  b i l l  w h e r e  c h i l d r e n  a r e  
d e p i c t e d  i n  s e x u a l  a c t s .  I s  i t  m o r e  i m p a c t i n g  
t h a n  i f  t h e  c h i l e  s e e s  t n e  s . m e  t h i n g  w h e r e  
a d u l t s  a r e  i n v o l v e d ?
Ms.  u r o w n  a n s w e r s  y e s  a n d  c i t e s  an e x a m p l '  o f  
h e r  s o n  c o i n i n g  a c r o s s  m a t e i  i a l and h a v i n g  a 
b a t t l e  o f  c o n c e n t r a t i o n .  C h i l d r e n  a r e  n r e a t l y  
i n f l u e n c e d  hy  t h e i r  p e e r s .
d o n a t o r  d a l  f o r d  q u e s t i o n s  S e c t i o n  2 c.nu a q r e e s  
w i t h  w h a t  Ms.  b r o w n  h a s  t o  s a y  r e g a r d i n p  
c h a r a c t e r  m o d e l s .
L i n d a  E d g e w o r t h  s t a t e s  t h a t  much m a t e r i a l  comes  
f r o m  o t h e r  s t a t e s  ( S e c t i o n  2 ) .  

f« F
*U»IFiiWI!Wra« «*w>*2e»

s e n a t o r  V i c  F i s c h e r  a r r i v e s .
s e n a t o r  Ha l  f o r d  d i s c u s s e s  i n c o n s i s t e n c y o f
11 \< ■ i n n  " a n c !___11 a t a a  r p __ o f __ f r, r  *•
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a nd

n a t o r  J o s e p h s o n  s a y s  t n n t  s e n a t o r  H a l ^ r o  and
mu h a v e  a d i s a g r e e m e n t ,  o n  e x p l o i t a t i o n  and 
p u r  i e n c e .
Ms.  H o r e t s k i  d i s c u s s e s  t h e  s o f t  c o r e  
T e l e c o n f e r e n c e  p a r t i c i p a n t s  f r o m  t h e  
h a v e  q u e s t i o n s  r e g a r d i n g  p g r n  m a g a z i n e s  
t h e i r  a v a i l a b i l i t y  t o  y o u t h .
C h a i r  J o s e p h s o n :  T h i s  b i l l  d o e s n ' t  d e a l  w i t h  
ii ^ a z i n e s  o r  a c c e s s  t h e r e  o f .
u u s a n  w i n c h e l l  o f  J u n e a u  s u p p o r t s  t h e  b i l l  as 
w r i  t t e n .
S e n a t o r  H a l f o r d  mo v e s  t o  p a s s  t h e  b i l l  o u t  o f  
coinmi  t t e e .
s e n a t o r  Moss o b j e c t s .
s e n a t o r  H a l f o r d  r e m i n d s  S e n a t o r  Moss  t h a t  i t  
g o e s  t o  t h e  J u d i c i a r y  C o m m i t t e e  f o r  f u r t h e r  
c o n s i  d e r a t  i o n .
s e n a t o r  v i e  F i s c h e r  i s  i n  a g r e e m e n t  w i t h  S e n a t o r  
M o s s .  He w o u l d  l i k e  t o  go o v e r  i t  some m o r e .  
i , h a i r  J o s e p h s o n  s a y s  t n e  m a t t e r  w i l l  come b a c k  
a t  M o n d a y ' s  m e e t i n g .  Tne m e e t i n g  was r e c e s s e d ,  
i t  r e c o n v e n e d  a t  3 : 4 0  w i t h o u t  t e l e c o n f e r e n c e  
p a r t i c i p a t i o n .
PEG TIM ST0F 2 ,  TAPF 1 
^ h a i r  j o s e p h s o n  b r i n g s  SB 74 
c o m m i t t e e .  He i n v i t e s  G a y l e  
A t t o r n e y  G e n e r a l ,  t o  t e s t i f y .
Ms .  H o r e t s k i  d i s c u s s e s  h a n d e d  o u t  m a t r i x .  Tn>"> 
o n l y  r e d u c t i o n  i s  on p a g e  2 ,  l i n e  7* a c h a n n e  
f r o m  c l a s s  A f e l o n y  t o  u n c l a s s i f i e d  t « l a n y «  
S e n a t o r  V i c  F i s c h e r  g o e s  a l o n g  w i t h  t h e  House  
v e r s i o n ;  he  i s  b o t n o r e d  oy  t n e  r e d u c t i o n  ^nd t n e  
u s e  o f  t h e  m a l e  p r o n o u n .  He d i s c u s s e s  S e c t i o n .
3 a nd  m a r i t a l  r o p « .  He moves  t o  o a s s  t h e  
F i s c h e r  a m e n d m e n t  o u t  o f  c o m m i t t e e .  He e x p l a i n s  
t h a t  16 s t a t e s  now h a v e  m a r i t a l  r a p e  e x e m o t i o n s .  
S e n a t o r  r i a l  f o r d  o b j e c t s  t o  t h e  m o t i o n  nnd  
d i s c u s s e s  t h e  a f f i r m a t i v e  d e f e n s e  s e c t i o n .
C h a i r  J o s e p h s o n  d i s c u s s e s  t h e  e n d  r e s u l t  o f  a 
f a l s e  c o n  v i c  t  i o n .
S e n a t o r  v i e  t i s r n e r  d i s c u s s e s  l e g a l  r e c o u r s e  
v e r s u s  no  r e c o u r s e  u n d e r  e x i s t i n g  l a w  r e g a r d i n g  
r a p e  w i t n o u t  p a i n .
Ms .  H o r e t s k i  d i s c u s s e s  m a r i t a l  d e f e n s e  and  t h e  
c o d e  d e f i n i t i o n  o f  p h y s i c a l  p a i n ,  
d e f l a t o r  v i e  F i s c h e r  w a n t s  t o  p u r s u e  t h e  m a t t e r  
f u r t h e r  w i t h  t h e  A n c h o r a g e  d e f e n s e  a t t o r n e y .  He

b e f o r e  t h e  
H o r e t s k i ,  A s s i s t a n t

! n ds a i d  I . I i S l " t h i s  i s  w o r k i n g  i n  o t h e r  s t a t e s  
we n ee d  t o  o p e n  o u r  e y e s  t o  Lhe r e a l i t y . "  
s e n a t o r  H a l f o r d  a g r e e s .
j e n a t o r  v i e  F i s c h e r  s u g g e s t s  p u l l i n g  o t h e r  
s t a t e s '  I i n g u a g e  t o  h e l p  f i n a l i z e  t h e  b i l l .  
. . h a i r  J o s e p h s o n  a s k s  Ms.  H o r e t s k i  i f  a s p o u s e  
t w i s t s  a w i f e ' s  a r m a n u  has  p e n e t r a t i o n ,  w o u l d  
he be p r o s e c u t e d  f o r  r a o e  or a s s a u l t ?

he  w o u l d 1 aok a t

H o r e t s k i  f o r

i s  not r e a d i l y

Ms.  H o r e t s k i  e x p l a i n e d  t h a t  
t h e  c a s e  as s e x u a l  a s s a u l t .
S e n a t o r  V i c  F i s c h e r  a s k s  Ms.  
s t a t i s t i c s  on m a r i t a l  r a p e .
Ms .  H o r e t s k i :  The i n f o r m a t i o n  
a v a i l a b l e .
s e n a t o r  M o s s :  Does  t h i s  b i l l  c o r r e c t  e x i s t i n g  
p r o b 1ems?
j a y l e  n o r e t s k i :  Y e s ,  f.n? b i l l  i s  b a d l y  n e e d e d ,  
^ h a i r  j o s e p h s o n  r e f e r s ,  t o  C a l i f o r n i a  f j g u r e s .
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s p o u s e s  o n l y  t o  n a v e  o t h e r  a g e n d a s  ‘ r a n s p i r e .
He s e e s  t h i s  as  a p r o b l e m .
S e n a t o r  H a l f o r d  q u e s t i o n s  t n e  d e f i n i t i o n  o f  
c o - h a b i t a t i o n  ana  when i t  c e a s e s *

Numoer  4?.u ^ h a i r  J o s e p h s o n  d i s c u s s e s  a f f i r m a t i v e  d e f e n s e
l e g a l i t i e s  a nd  t n e  c r e d i b i l i t y  i s s u e .

Numoer  h 47 S e n a t o r  Ha l  f o r a  q u e s t i o n s  Ms .  H o r e t s k i  on t h e
d e f i n i t i o n  of  " l e g a l l y  m a r r i e d . "

Numoer  44o  Ms .  ,H o r e t s k i  d i s c u s s e s  v a l i d / i n v a l i d  m a r r i a o e s .
Numoar  47G S e n a t o r  P a u l  ^ i s c h e r  d i s c u s s e s  t h e  3 r d  and  4 t h

d e g r e e s  and  t h i n k s  t h e y  s h o u l d  He s h i f t e d  o v e r  
t o  u n c I  a s s  i f  1 e d .

Numoer  47<+ Ms.  H o r e t s k i  d o e s n ' t  a g r e e  and  t h i n k s  t h e y
s h o u l d  s t a y  c l a s s i f i e d  " a . "

Numoer  *+7^ c h a i r  J o s e p h s o n  d i s c u s s e s  i n c e s t  b y  a f i r s t  t i m e
o f f e n d e r  a nd  l e n a l  r e t r i b u t i o n .  He a s k s  w n e t h e r  
we h a v e  i n f o r m a t i o n  on how many o f  t h o s e  p e o p l e  
c o u l d  be  h e l p e u  ana  r e h a b i l i t a t e d .

Number  oOc u a y l e  H o r e t s k i :  None  o f  t h a t  i s  s e t t l e d .
Numoer  504  c h a i r  j o s e p h s o n :  Wha t  a r e  we t . r v i n y  t o  s a y  h e r e ?

How do  we p r o s e c u t e  a n d  s a v e  f a m i l i e s  a nd  some 
t  i me?

Numoer  5 19  G a y l e  H o r e t s k i :  T h a t  i s  h a r d  t o  a n s w e r ;  s he
a g r e e s .

Number  549  S e n a t o r  V i c  F i s c h e r  d i s c u s s e s  a p e r s o n  16 y e a r s
o r  o l d e r  who h a s  s e x u a l  p e n e t r a t i o n  w i t h  a son  
o r  d a u g h t e r  u n d e r  1 8 .  What  w o u l d  t h e  p e n a l t y  be 
i f  i t  was o t h e r  t h a n  a s on  o r  d a u g h t e r ?

Numoer  5 77  Ms .  H o r e t s k i  d i s c u s s e s  t n e  a g e s  o f  a c t o r .
Number  bOC s e n a t o r  V i c  r i s e h e r  s e l e c t s  t o  d e a l  w i t h  ( h e

m a r i t a l  r a p e  p r o v i s i o n .
Numoer  a l b  c h a i r  J o s e p h s o n  a d j o u r n s  t h e  m e e t  i n s  a t  4 : 2 r'

jj o i) •

Number  384
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S U B J E C T : C h i l d  p o r n o g r a p h y  
(H3 270)

T O R e p r e s e n t a t i v e  J o h n  L i s k a

FROM: J a m e s  H.- L e a r  
L e g i s l a t i v e  C o u n s e l

In r e s p o n s e  t o  y o u r  r e q u e s t ,  I d r a f t e d  H B  270 r e l a t i n g  to 
c h i l d  p o r n o g r a p h y .  M o n d a y  a f t e r n o o n ,  M i k e  G a y  r e q u e s t e d  
t h a t  I r e d o  t h e  b i l l  to d e f i n e  t h e  w o r d  " o b s c e n e " .  He  
i n d i c a t e d  t h a t  it v/ould h a v e  t o  b e  d o n e  b y  9:00 y e s t e r d a y  
m o r n i n g .  W i t h  j u s t  a s h o r t  a m o u n t  of t i m e  to f u l f i l l  thi3 
r e q u e s t ,  I i n s e r t e d  sec. 2 t h a t  w o u l d  a d d  a n e w  p a r a g r a p h  to 
AS  1 1 . 4 1 . 4 7 0  ( d e finitions) t h a t  w o u l d  d e f i n e  " o b s c e n e "  to 
m e a n

". . . c o n d u c t  that, t a k e n  as  a w h o l e  a n d  a p p l y i n g  to 
c o n t e m p o r a r y  c o m m u n i t y  s t a n d a r d s ,

(A) a p p e a l s  to t h e  p r u r i e n t  i n t e r e s t  in sexy

(B) is p a t e n t l y  o f f e n s i v e ;  a n d

(C) l a c k s  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l ,  
o r  s c i e n t i f i c  v a l u e . "

T h i s  d e f i n i t i o n  s e t s  o u t  t h e  s t a n d a r d  e s t a b l i s h e d  b y  the 
U n i t e d  S t a t e s  S u p r e m e  C o u r t  in M i l l e r  v. C a l i f o r n i a ,  413 U.S. 
15, 37 L . E d . 2d  419, 93 S . Ct. 2 6 0 7  (1973). *

Y o u  s h o u l d  b e  a d v i s e d  t h a t  t h e  s t a n d a r d  s e t  f o r t h  in M i l l e r  
for d e t e r m i n i n g  o b s c e n i t y  m a y  b e  r e l a x e d  b y  t h e  s t a t e s  in 
p r o h i b i t i n g  c h i l d  p o r n o g r a p h y .  U n f o r t u n a t e l y ,  I w a s  n o t  
a w a r e  o f  t h e  J u l y ,  1982, c a s e  o f  N e w  Y o r k  v. F e r b e r ,
 r U. S .  ____ , 73 L . E d . 2d 1113, 102 S . C t .  3348, in w h i c h  t h e
U n i t e d  S t a t e s  S u p r e m e  C o u r t  d r e w  t h e  d i s t i n c t i o n  b e t w e e n  
c h i l d  p o r n o g r a p h y  a n d  o t h e r  f o r m s  o f  o b s c e n i t y .

I w i l l  o u t l i n e  the c r i t i c a l  p o i n t s  m a d e  in N e w  Y o r k  v.
F e r b e r , s u p r a , a n d  s u m m a r i z e  y o u r  a l t e r n a t i v e s  w i t h  HB 270.
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A t  i s s u e  i n  N e w  Y o r k  v. F e r b e r  is the c o n s t i t u t i o n a l i t y  of a 
N e w  Y o r k  c r i m i n a l  s t a t u t e  w h i c h  p r o h i b i t s  p e r s o n s  f r o m  
k n o w i n g l y  p r o m o t i n g  s e x u a l  p e r f o r m a n c e s  b y  c h i l d r e n  u n d e r  
t h e  a g e  o f  16 b y  d i s t r i b u t i n g  m a t e r i a l  w h i c h  d e p i c t s  s u c h  
p e r f o r m a n c e s .  .

T h e  d e c i s i o n  h i g h l i g h t s  t h e  f a c t  t h a t  the f e d e r a l  g o v e r n m e n t  
and. 47 s t a t e s  h a v e  s o u g h t  to c o m b a t  t h e  p r o b l e m  o f  c h i l d  
p o r n o g r a p h y  w i t h  s t a t u t e s  s p e c i f i c a l l y  d i r e c t e d  a t  the p r o­
d u c t i o n  o f  c h i l d  p o r n o g r a p h y A t  l e a s t  h a l f  o f  s u c h  s t a t u t e s  
d o  n o t  r e q u i r e  t h a t  t h e  m a t e r i a l s  p r o d u c e d  b e  l e g a l l y  o b s c e n e  
(i.e., t h a t  a p p l y  t h e  M i l l e r  s t a n d a r d ) .  T h i r t y - f i v e  s t a t e s  
a n d  t h e  U n i t e d  S t a t e s  C o n g r e s s  h a v e  a l s o  p a s s e d  l e g i s l a t i o n  
p r o h i b i t i n g  t h e  d i s t r i b u t i o n  o f  s u c h  m a t e r i a l s .  T w e n t y  
s t a t e s  p r o h i b i t  the d i s t r i b u t i o n  o f  m a t e r i a l  d e p i c t i n g  
c h i l d r e n  e n g a g e d  in s e x u a l  c o n d u c t  w i t h o u t  r e q u i r i n g  th a t  
t h e  m a t e r i a l  b e  l e g a l l y  o b s c e n e .

T h e  h e a r t  of t h e  N e w  Y o r k  v. F e r b e r  c a s e  i3 a p r o n o u n c e m e n t  
b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  t h a t  it is p e r m i s s i b l e  
for a s t a t e  to p e n a l i z e  t h e  p r o d u c t i o n  of  c h i l d  p o r n o g r a p h y  
a n d  t h e  d i s t r i b u t i o n  o f  m a t e r i a l  d e p i c t i n g  c h i l d r e n  e n g a g e d  
i n  s e x u a l  c o n d u c t  w i t h o u t  r e q u i r i n g  t h a t  t h e  m a t e r i a l  be 
l e g a l l y  o b s c e n e .

H e r e  is h o w  t h e  C o u r t  a r r i v e d  a t  t h a t  d e c i s i o n .  T h e  C o u r t  
s t a t e d  t h e  i s s u e  as f o l l o w s :

T o  p r e v e n t  t h e  a b u s e  o f  c h i l d r e n  w h o  a r e  m a d e  t o  e n g a g e  
in s e x u a l  c o n d u c t  f o r  c o m m e r c i a l  p u r p o s e s ,  c o u l d  the 
N e w  Y o r k  S t a t e  L e g i s l a t u r e ,  c o n s i s t e n t  w i t h  t h e  f i r s t  
a m e n d m e n t ,  p r o h i b i t  t h e  d i s s e m i n a t i o n  o f  m a t e r i a l  w h i c h  
s h o w s  c h i l d r e n  e n g a g e d  i n  s e x u a l  c o n d u c t ,  r e g a r d l e s s  of 
w h e t h e r  s u c h  m a t e r i a l  is o b s c e n e ?

T h e  S u p r e m e  C o u r t  i n d i c a t e d  t h a t  t h i s  c a s e  c o n s t i t u t e s  i t s  
f i r s t  e x a m i n a t i o n  o f  a s t a t u t e  d i r e c t e d  a t  a n d  l i m i t e d  t o  
d e p i c t i o n s  of s e x u a l  a c t i v i t y  i n v o l v i n g  c h i l d r e n .  T h e  C o u r t  
t h e n  b e g a n  w i t h  t h e  q u e s t i o n  o f  w h e t h e r  a s t a t e  h a s  s o m e w h a t  
m o r e  f r e e d o m  in p r o s c r i b i n g  w o r k s  w h i c h  p o r t r a y  s e x u a l  a c t s  
o r  l e w d  e x h i b i t i o n s  o f  g e n i t a l i a  by  c h i l d r e n .  T h e  C o u r t  
r e v i e w e d  the p o s i t i o n  t a k e n  in H i l l e r ,  s u p r a , t h a t  the

. . . s t a t e s  h a v e  a l e g i t i m a t e  i n t e r e s t  in p r o h i b i t i n g  
d i s s e m i n a t i o n  o r  e x h i b i t i o n  o f  o b s c e n e  m a t e r i a l  w h e n  
t h e  m o d e  o f  d i s s e m i n a t i o n  c a r r i e s  w i t h  it a s i g n i f i c a n t
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d a n g e r  o r  o f f e n d i n g  the s e n s i b i l i t i e s  o f  u n w i l l i n g  r e c i p­
i e n t s  o r  o f  e x p o s u r e  to j u v e n i l e s .

M i l l e r  v. C a l i f o r n i a, 413 U . S . ,  a t  19.

T h e  M i l l e r  s t a n d a r d ,  like its p r e d e c e s s o r s ,  w a s  an a c c o m m o­
d a t i o n  b e t w e e n  the s t a t e s '  i n t e r e s t s  in p r o t e c t i n g  the " s e n s i­
b i l i t i e s  o f  u n w i l l i n g  r e c i p i e n t s "  frora e x p o s u r e  to p o r n o­
g r a p h i c  m a t e r i a l  a n d  t h e  d a n g e r s  o f  c e n s u r e s h i p  i n h e r e n t  in 
u n a b a s h e d l y  c o n t e n t  b a s e d  laws....’ L i k e  o b s c e n i t y  s t a t u t e s ,  
l a w s  d i r e c t e d  a t  t h e  d i s s e m i n a t i o n  o f  c h i l d  p o r n o g r a p h y  r u n  
the r i s k  o f  s u p p r e s s i n g  p r o t e c t e d  e x p r e s s i o n  b y  a l l o w i n g  the 
h a n d  of  t h e  c e n s o r  to._becomeJ u n d u l y  h e a v y .  F o r  the f o l l o w i n g  
r e a s o n s ,  the" C o u r t  w a s ‘"p e r s u a d e d  t h a t  t h e  s t a t e s  a r e ' e n t i t l e d  
, t o  g r e a t e r  l e e w a y  i n  t h e  r e g u l a t i o n  o f  p o r n o g r a p h i c  d e p i c t i o n s  
•' o f  c h i l d r e n .  ----

(1) It is e v i d e n t  b e y o n d  t h e  n e e d  for e l a b o r a t i o n  t h a t  
a s t a t e ' s  i n t e r e s t  in  " s a f e g u a r d i n g  t h e  p h y s i c a l  and 
p s y c h o l o g i c a l  w e l l - b e i n g  o f  a m i n o r "  is c o m p e l l i n g .

(2) T h e  d i s t r i b u t i o n  of  p h o t o g r a p h s  o f  a n d  f i lms 
d e p i c t i n g  s e x u a l  a c t i v i t y  b y  j u v e n i l e s  is i n t r i n s i c a l l y  
r e l a t e d  to t h e  s e x u a l  a b u s e  o f  c h i l d r e n .

(3) T h e  a d v e r t i s i n g  a n d  s e l l i n g  o f  c h i l d  p o r n o g r a p h y  
p r o v i d e s  a n  e c o n o m i c  m o t i v e  for a n d  is t h u s  an i n t e g r a l  
p a r t  o f  t h e  p r o d u c t i o n  of  s u c h  m a t e r i a l s ,  an  a c t i v i t y  
i l l e g a l  t h r o u g h o u t  t h e  n a t i o n .

(4) T h e  v a l u e  o f  p e r m i t t i n g  l i v e  p e r f o r m a n c e s  a n d  p h o t o­
g r a p h i c  r e p r o d u c t i o n s  of  c h i l d r e n  e n g a g e d  in l e w d  s e x u a l  
c o n d u c t  is e x c e e d i n g  m o d e s t ,  if n o t  d e m i n i m u s .

(5) R e c o g n i z i n g  a n d  c l a s s i f y i n g  c h i l d  p o r n o g r a p h y  a s  a 
c a t e g o r y  o f  m a t e r i a l  o u t s i d e  t h e  p r o t e c t i o n  o f  t h e  F i r s t  
A m e n d m e n t  is n o t  i n c o m p a t i b l e  w i t h  t h e  C o u r t ' s  e a r l i e r  
d e c i s i o n s .

T h e  C o u r t  r e i t e r a t e d  t h a t  the t e s t  for c h i l d  p o r n o g r a p h y  is 
s e p a r a t e  f r o m  t h e  o b s c e n i t y  s t a n d a r d  e n u n c i a t e d  in M i l l a r ,  
b u t  m a y  b e  c o m p a r e d  t o  it f o r  p u r p o s e s  o f  c l a r i t y .  T h e  
M i l l e r  . f o r m ulation is a d j u s t e d  in t h e  f o l l o w i n g  r e s p e c t s :

(1) A  t r i e r  of  f a c t  n e e d  n o t  f i n d  t h a t  t h e  m a t e r i a l  
a p p e a l s  to the p r u r i e n t  i n t e r e s t  o f  t h e  a v e r a g e  p e r s o n ;
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(2) It is n o t  r e q u i r e d  t h a t  s e x u a l  c o n d u c t  p o r t r a y e d  
b e  d o n e  so in a p a t e n t l y  o f f e n s i v e  m a n n e r ;  a n d

(3) T h e  m a t e r i a l  a t  i s s u e  n e e d  n o t  b e  c o n s i d e r e d  a s  a 
w h o l e .

T h e  C o u r t  d i d  i n d i c a t e ,  h o w e v e r ,  t h a t  t h e r e  a r e  l i m i t s  o n  
t h e  c a t e g o r y  o f  c h i l d  p o r n o g r a p h y  w h i c h ,  li k e  o b s c e n i t y ,  is 
u n p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t .  A s  w i t h  a l l  l e g i s l a t i o n  
i n  t h i s  s e n s i t i v e  a r e a ,  t h e  c o n d u c t  t o  be p r o h i b i t e d  m u s t  b e  
a d e q u a t e l y  d e f i n e d  b y  t h e  a p p l i c a b l e  s t a t e  law, as .written ... 
o r  a u t h o r i t a t i v e l y  c o n s  t r u e d . . H e r e ' t h e  n a t u r e  of  t h e  h a r m  

"to b e  c o m b a t t e d  r e q u i r e s  t h a t  t h e  s t a t e  o f f e n s e  b e  l i m i t e d  
t o  w o r k s  t h a t  v i s u a l l y  d e p i c t  s e x u a l  c o n d u c t  b y  c h i l d r e n  
b e l o w  a s p e c i f i e d  age. T h e  c a t e g o r y  o f  " s e x u a l  c o n d u c t "  
p r o s c r i b e d  m u s t  a l s o  b e  s u i t a b l y  l i m i t e d  a n d  d e s c r i b e d .

T h e  S u p r e m e  C o u r t  p r o c e e d e d  t o  a n a l y z e  t h e  N e w  Y o r k  s t a t u t e  
o b s e r v i n g  t h a t  t h e  f o r b i d d e n  a c t s  to  b e  d e p i c t e d  a r e  l i s t e d  
w i t h  s u f f i c i e n t  p r e c i s i o n  a n d  r e p r e s e n t  t h e  k i n d  o f  c o n d u c t ,  
t h a t ,  i f  it  w e r e  t h e  t h e m e  o f  a w o r k ,  c o u l d  r e n d e r  it l e g a l l y  
o b s c e n e :  " A c t u a l  o r  s i m u l a t e d  s e x u a l  i n t e r c o u r s e ,  d e v i a t e
s e x u a l  i n t e r c o u r s e ,  s e x u a l  b e s t i a l i t y ,  m a s t u r b a t i o n ,  s a d o­
m a s o c h i s t i c  a b u s e ,  o r  l e w d  e x h i b i t i o n  o f  the g e n i t a l s " .  T h e  
C o u r t  g a v e  s p e c i a l  e m p h a s i s  t o  t h e  f a c t  t h a t  t h e  t e r n  “le w d  
e x h i b i t i o n  o f  the g e n i t a l s "  is n o t  u n k n o w n  to the C o u r t  in 
t h i 3  a r e a  an d ,  i n d e e d ,  w a s  g i v e n  in M i l l e r  as a n  e x a m p l e  of 
a p e r m i s s i b l e  r e g u l a t i o n .

T h e  S u p r e m e  C o u r t  m a d e  i t  p e r f e c t l y  c l e a r  t h a t  a 3 t a t e  is 
n o t  b a r r e d  b y  the F i r s t  A m e n d m e n t  f r o m  p r o h i b i t i n g  t h e  d i s­
s e m i n a t i o n  of  m a t e r i a l  w h i c h  s h o w s  c h i l d r e n  e n g a g e d  in s e x u a l  
c o n d u c t ,  r e g a r d l e s s  o f  w h e t h e r  s u c h  m a t e r i a l  i s  o b s c e n e .  '

T h e  C o u r t  f u r t h e r  c l a r i f i e d  i t s  p o s i t i o n  w i t h  r e g a r d  to 
c h i l d  p o r n o g r a p h y  b y  d i s m i s s i n g  t h e  c l a i m  t h a t  t h e  N e w  Y o r k  
s t a t u t e  is u n c o n s t i t u t i o n a l l y  o v e r b r o a d  b e c a u s e  i t  w o u l d  
f o r b i d  t h e  d i s t r i b u t i o n  o f  m a t e r i a l  w i t h  s e r i o u s  l i t e r a r y ,  
s c i e n t i f i c  o r  e d u c a t i o n a l  v a l u e  or  m a t e r i a l  w h i c h  d o e s  n o t  
t h r e a t e n  t h e  h a r m  s o u g h t  to b e  c o m b a t t e d  b y  t h e  st a t e .  T h e  
C o u r t  h e l d  t h i s  to  b e  the p a r a d i g m a t i c  c a s e  o f  a s t a t e  
s t a t u t e  w h o s e  l e g i t i m a t e  r e a c h  d w a r f s  its a r g u a b l y  i m p e r m i s­
s i b l e  a p p l i c a t i o n s .  T h e  C o u r t  s e r i o u s l y  d o u b t e d  t h a t  t h o s e  
a r g u a b l y  i m p e r m i s s i b l e  a p p l i c a t i o n s  o f  t h e  s t a t u t e  a m o u n t  to 
m o r e  th a n  a t i n y  f r a c t i o n  of t h e  m a t e r i a l s  w i t h i n  t h e  s t a t u t e  
r e a c h .
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T h e  S u p r e m e  C o u r t  r e f u s e d  to a s s u m e  t h a t  t h e  H e w  Y o r k  C o u r t s  
w i l l  w i d e n  t h e  p o s s i b l y  i n v a l i d  r e a c h  o f  t h e  s t a t u t e  by g i v i n g  
a n  e x p a n s i v e  c o n s t r u c t i o n  t o  t h e  p r o s c r i p t i o n  o n  " l e w d  e x h i­
b i t i o n s  o f  t h e  genitals".;' W h a t e v e r  o v e r b r e a d t h  m i g h t  e x i s t  ' 
s h o u l d  b e  c u r e d  t h r o u g h  c a s e  b y  c a s e  a n a l y s i s  o f  t h e  fa c t  .-.j.- 
s i t u a t i o n s  t o  w h i c h  i t s  s a n c t i o n s ,  a s s e r t e d l y , m a y  n o t  b e  ••=’\ a p p l i e d . --
N o w ,  h e w  d o e s  t h i s  d e c i s i o n  e f f e c t  H B  2 7 0 ?

It m e a n s  t h a t  H B  270 c o u l d  b e  a m e n d e d  to  d e l e t e  t h e  d e f i­
n i t i o n  o f  " o b s c e n e "  s e t  o u t  in  sec. 2 o f  t h e  b i ll, s i n c e  it 
is p e r m i s s i b l e  f o r  t h e  s t a t e  t o  e n f o r c e  AS 1 1 . 4 1 . 4 5 5  and 
A S  1 1 . 6 1 . 1 2 5  w i t h o u t  a c o u r t  f i n d i n g  t h a t  a d e p i c t e d  t o u c h i n g  
o r  e x h i b i t i o n  is o b s c e n e .  I w o u l d  s u g g e s t ,  h o w e v e r ,  i n s e r t i n g  
t h e  w o r d  " v i s u a l l y "  b e f o r e  the w o r d  " d e p i c t s "  o n  p a g e  1, 
l i n e  13, a n d  o n  p a g e  2, l i n e  18; a n d  c h a n g i n g  the w o r d  
" o b s c e n e "  t o  " l e w d "  o n  p a g e  1, l i n e s  18, 20, a n d  24.

T h e  s u g g e s t e d  c h a n g e s  to  H B  270 w o u l d  g i v e  t h e  s t a t e  m u c h  
g r e a t e r  l a t i t u d e  in e n f o r c i n g  t h e  c h i l d  p o r n o g r a p h y  la w s  a n d  
s t i l l  b e  w i t h i n  t h e  constitutional, g u i d e l i n e s  s e t  f o r t h  b y  
t h e  U n i t e d  S t a t e s  S u p r e m e  Co u r t .

JIILsljb10/012
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C h i l d  p o r n o g r a p h y  
(HB 270 a n d  SB 221)

R e p r e s e n t a t i v e  J o h n  J. L i s k a

F R O M : J a m e s  H. Le a r  
L e g i s l a t i v e  C o u n s e i f *

Y o u  h a v e  r e q u e s t e d  o u r  o f f i c e  to r e s p o n d  to  the l e g a l  i s s u e s  
r a i s e d  b y  T h e  B o o k  C a c h e  in a l e t t e r  to t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  r e g a r d i n g  HB 270 a n d  S B  221 a n d  a p p l i c a t i o n  of the 
U n i t e d  S t a t e s  S u p r e m e  C o u r t  r u l i n g  in N e w  Y o r k  v. F e r b e r ,

U.S. , 73 L . E d . 2d 1113, 102 S . C t .  3 3 4 8  (1982). A s / a  
m a t t e r  o f  law, b o t h  HB 270 a n d  SB 221 f i t  s q u a r e l y  w i t h i n  
t h e  s c o p e  o f  t h e  c o n s t i t u t i o n a l  g u i d e l i n e s  set f o r t h  in 
F e r b e r ,  c o n t r a r y  to the i n f e r e n c e s  r a i s e d  in t h e  letrer.

f

T h e  l e t t e r  t o  t h e  C o m m i t t e e  q u o t e s  t h e  A s s o c i a t i o n  o f  A m e r i­
ca n  P u b l i s h e r s  as  s t a t i n g ,  in r e f e r e n c e  to l e g i s l a t i o n  like 
t h a t  in H B  270 a n d  SB 221, t h a t  " T h e  C o u r t ' s  o p i n i o n s  in 
F e r b e r  d i d  r e c o g n i z e  the p o t e n t i a l  t h a t  a s t a t u t o r y  s c h e m e  
s e e k i n g  t o  a c h i e v e  s u c h  a r e s u l t  c o u l d  im p r o p e r l y  i m p i n g e  
u p o n  t h e  d i s s e m i n a t i o n  of m a t e r i a l s  o f  a n o n - p o r n o g r a p h i c  
n a t u r e  w h i c h  h a v e  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  s c i e n t i f i c  or 
e d u c a t i o n a l  v a l u e .  In r e s p o n d i n g  to t h e  F e r b e r  d e c i s i o n  
w i t h  any n e w  l e g i s l a t i v e  i n i t i a t i v e s  y o u  m u s t  . . . m a k e  
p r o v i s i o n  f o r  the u n f e t t e r e d  d i s s e m i n a t i o n  of n o n - p o r n o -  
g r a p h i c ,  s o c i a l l v - u s e f u l  m a t e r i a l s  w h i c h  m a y  i n v o l v e  
d e p i c t i o n s  o f  m i n o r s  e n g a g e d  in o t h e r w i s e  f o r b i d d e n  s e x u a l  
c o n d u c t . 11 ( e m p h a s i s  suppl i e d )

C o n t r a r y  t o  the a b o v e  i n f e r e n c e s ,  the S u p r e m e  C o u r t  d i d  not 
s t a t e  in i t s  m a j o r i t y  o p i n i o n  in F e r b e r  t h a t  t h e  N e w  Y o r k  
s t a t u t e  in q u e s t i o n  i m p r o p e r l y  i m p i n g e d  u p o n ,  n o r  d o  HB 270 
a n d  SB 221 i m p r o p e r l y  i m p i n g e  u p o n ,  the d i s s e m i n a t i o n  of 
m a t e r i a l s  of  a' n o n - p o r n o g r a p h i c  n a t u r e  w h i c h  h a v e  s e r i o u s  
l i t e r a r y ,  a r t i s t i c ,  s c i e n t i f i c  o r  e d u c a t i o n a l  v a l u e .  It is
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t r u e  t h a t  t h e  N e w  Y o r k  s t a t u t e  d o e s ,  a n d  t h a t  HB 270 a n d  S3 
221 w o u l d ,  i m p i n g e  u p o n  s u c h  d i s s e m i n a t i o n ,  b u t  t h e  S u p r e m e  
C o u r t  c l e a r l y  d e c l a r e d  in F e r b e r  t h a t  t h i s  is "t h e  p a r a­
d i g m a t i c  c a s e  o f  a s t a t e  s t a t u t e  w h o s e  l e g i t i m a t e  r e a c h  
d w a r f s  its a r g u a b l y  i m p e r m i s s i b l e  a p p l i c a t i o n s . "  The 
S u p r e m e  C o u r t  a p p l i e d  B r o a d r i c k  v. O k l a h o m a , 413 U.S. 601, 
h o l d i n g  t h a t  w h a t e v e r  o v e r b r e a d t h  e x i s t s  s h o u l d  b e  c u r e d  
t h r o u g h  c a s e - b y - c a s e  a n a l y s i s  o f  t h e  f a c t  s i t u a t i o n s  to 
w h i c h  t h e  s t a t u t e ' s  s a n c t i o n s ,  a s s e r t e d l y ,  m a y  b e  a p p l i e d .  
T h e r e f o r e ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  is not, as  a m a t t e r  
of  law, r e q u i r e d  to ". . . m a k e  p r o v i s i o n  for the u n f e t t e r e d
d i s s e m i n a t i o n  o f  n o n - p o r n o g r a p h i c ,  s o c i a l l y - u s e f u l  m a t e r i a l s  
w h i c h  m a y  i n v o l v e  d e p i c t i o n s  o f  m i n o r s  e n g a g e d  in o t h e r w i s e  
f o r b i d d e n  s e x u a l  c o n d u c t "  as t h e  l e t t e r  s u g g e s t s .

T h e  l e t t e r  c o n t a i n s  a r e c o m m e n d a t i o n  t h a t  the l e g i s l a t u r e  
a m e n d  t h e  c h i l d  p o r n o g r a p h y  l e g i s l a t i o n  to p r o v i d e  
e x c e p t i o n s  o r  a f f i r m a t i v e  d e f e n s e s  f o r  " l e g i t i m a t e  w o r k s "  
a n d  m a k e s  r e f e r e n c e  to f i v e  s t a t e s  t h a t  h a v e  d o n e  so. To 
p l a c e  t h i s  i n f o r m a t i o n  in p e r s p e c t i v e ,  the F e r b e r  d e c i s i o n  
i n d i c a t e s  t h a t  f o r t y - s e v e n  s t a t e s  h a v e  s t a t u t e s  s p e c i f i c a l l y  
d i r e c t e d  a t  the p r o d u c t i o n  of  c h i l d  p o r n o g r a p h y ,  a t  l e a s t  
h a l f  of w h i c h  d o  n o t  r e q u i r e  t h a t  t h e  m a t e r i a l s  p r o d u c e d  be 
l e g a l l y  o b s c e n e .  T h i r t y - f i v e  s t a t e s  h a v e  a l s o  p a s s e d  l e g i s­
l a t i o n  p r o h i b i t i n g  the d i s t r i b u t i o n  o f  s u c h  m a t e r i a l s ,  
t w e n t y  o f  w h i c h  do  n o t  r e q u i r e  t h a t  the m a t e r i a l  b e  l e g a l l y  
o b s c e n e .  T h e  five s t a t e s  r e f e r e n c e d  in the l e t t e r  r e p r e s e n t  
a r e l a t i v e l y  s m a l l  p e r c e n t a g e  o f  s t a t e s  t h a t  h a v e  c h i l d  
p o r n o g r a p h y  s t a t u t e s .  T h e  S u p r e m e  C o u r t  m a d e  it p e r f e c t l y  
c l e a r  t h a t  a s t a t e  is n o t  b a r r e d  b y  t h e  F i r s t  A m e n d m e n t  f r o m  
p r o h i b i t i n g  the d i s s e m i n a t i o n  o f  m a t e r i a l  w h i c h  s h o w s  
c h i l d r e n  e n g a g e d  in s e x u a l  c o n d u c t ,  r e g a r d l e s s  of  w h e t h e r  
s u c h  m a t e r i a l  is o b s c e n e .

T h e  C o u r t  f u r t h e r  c l a r i f i e d  i t s  p o s i t i o n  w i t h  r e g a r d  to 
c h i l d  p o r n o g r a p h y  by d i s m i s s i n g  t h e  c l a i m  t h a t  the N e w  Y o r k  
s t a t u t e  is u n c o n s t i t u t i o n a l l y  o v e r b r o a d  b e c a u s e  it w o u l d  
f o r b i d  t h e  d i s t r i b u t i o n  of  m a t e r i a l  w i t h  s e r i o u s  l i t e r a r y ,  
s c i e n t i f i c  o r  e d u c a t i o n a l  v a l u e  o r  m a t e r i a l  w h i c h  d o e s  not 
t h r e a t e n  the h a r m  s o u g h t  to b e  c o m b a t t e d  by the s t a t e .  T h e  
S u p r e m e  C o u r t  f o r c e f u l l y  e x p r e s s e d  t h a t  t h e  s t a t e s  a r e  
e n t i t l e d  to  g r e a t e r  l e e w a y  in t h e  r e g u l a t i o n  of p o r n o g r a p h i c  
d e p i c t i o n s  o f  c h i l d r e n  for t h e  f o l l o w i n g  r e a s o n s :

(1) t h e  l e g i s l a t i v e  j u d g m e n t  t h a t  t h e  u s e  o f  c h i l d r e n  
as s u b j e c t s  of p o r n o g r a p h i c  m a t e r i a l s  is h a r m f u l  to the



M a y

p h y s i o l o g i c a l ,  e m o t i o n a l ,  a n d  m e n t a l  h e a l t h  of the 
c h i l d ,  e a s i l y  p a s s e s  m u s t e r  u n d e r  the F i r s t  /tfnendment:;

(2) t h e  s t a n d a r d  o f  M i l l e r  v. C a l i f o r n i a , 413 U.S. 15, 
for d e t e r m i n i n g  w h a t  is l e g a l l y  o b s c e n e  is n o t  a s a t i s­
f a c t o r y  s o l u t i o n  t o  t h e  c h i l d  p o r n o g r a p h y  p r o b l e m ;

(3) t h e  a d v e r t i s i n g  a n d  s e l l i n g  o f  c h i l d  p o r n o g r a p h y  
p r o v i d e s  an  e c o n o m i c  m o t i v e  f o r  a n d  is t h u s  an i n t e g r a l  
p a r t  o f  t h e  p r o d u c t i o n  of s u c h  m a t e r i a l s ,  an a c t i v i t y
i l l e g a l  t h r o u g h o u t  t h e  n a t i o n ;

(4) t h e  v a l u e  o f  p e r m i t t i n g  l i v e  p e r f o r m a n c e s  a n d  
p h o t o g r a p h i c  r e p r o d u c t i o n s  o f  c h i l d r e n  e n g a g e d  in lev/d 
e x h i b i t i o n s  is e x c e e d i n g l y  m o d e s t ,  if not a e  m i n i m i s ; 
and

(5) r e c o g n i z i n g  a n d  c l a s s i f y i n g  c h i l d  p o r n o g r a p h y  as a 
c a t e g o r y  o f  m a t e r i a l  o u t s i d e  the F i r s t  A m e n d m e n t 's p r o­
t e c t i o n  is n o t  i n c o m p a t i b l e  w i t h  th i s  C o u r t ' s  d e c i s i o n s  
d e a l i n g  w i t h  w h a t  s p e e c h  is u n p r o t e c t e d .  W h e n  a d e f i n­
able  c l a s s  o f  m a t e r i a l ,  s u c h  as th a t  c o v e r e d  by the N e w  
Y o r k  s t a t u t e ,  b e a r s  so h e a v i l y  a n d  p e r v a s i v e l y  o n  the
w e l f a r e  o f  c h i l d r e n  e n g a g e d  in its p r o d u c t i o n ,  the
b a l a n c e  o f  c o m p e t i n g  i n t e r e s t s  is c l e a r l y  s t r u c k ,  and 
it is p e r m i s s i b l e  to c o n s i d e r  t h e s e  m a t e r i a l s  a s  o u t­
side t h e  F i r s t  A m e n d m e n t ' s  p r o t e c t i o n .

T h r o u g h o u t  i t s  r u l i n g  in F e r b e r  the S u p r e m e  C o u r t  e m p h a s i z e d  
t h a t  the s t a t e s  h a v e  u n i f o r m l y  i n d i c a t e d  the p a r a m o u n t  
g o v e r n m e n t  o b j e c t i v e  of  p r e v e n t i n g  s e x u a l  e x p l o i t a t i o n  of 
c h i l d r e n  a s  s u b j e c t s  in s e x u a l  p e r f o r m a n c e s ,  s i n c e  the c a r e  
of c h i l d r e n  is a s a c r e d  t r u s t  a n d  s h o u l d  n o t  b e  a b u s e d  by 
t h o s e  w h o  s e e k  t o  p r o f i t  t h r o u g h  a c o m m e r c i a l  n e t w o r k  b a s e d  
on the e x p l o i t a t i o n  o f  c h i l d r e n .  T h e  C o u r t  u n d e r s c o r e d  t h e  
l o n g - t e r m  p h y s i o l o g i c a l ,  e m o t i o n a l ,  a n d  m e n t a l  r e p e r c u s s i o n s  
on a c h i l d  as a r e s u l t  o f  h a v i n g  a p e r m a n e n t  r e c o r d  m a d e  of 
the c h i l d ' s  p a r t i c i p a t i o n  in t h e  p r o d u c t i o n  of s e x u a l l y  
e x p l i c i t  m a t e r i a l s ,  i n d i c a t i n g  t h a t  d i s t r i b u t i o n  of t h o s e  
m a t e r i a l s  m a y  h a u n t  t h e  c h i l d  for life.

The Court considered it "unlikely that visual depictions of 
children performing sexual acts or lewdly exhibiting their 
genitals would often constitute an important and necessary 
part of a literary performance or scientific or educational 
work. As the trial court in this case observed, if it were
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n e c e s s a r y  f o r  l i t e r a r y  o r  a r t i s t i c  v a l u e ,  a p e r s o n  o v e r  the 
s t a t u t o r y  a g e  w h o  p e r h a p s  l o o k e d  y o u n g e r  c o u l d  b e  u t i l i z e d .  
S i m u l a t i o n  o u t s i d e  o f  t h e  p r o h i b i t i o n  o f  t h e  s t a t u t e  c o u l d  
p r o v i d e  a n o t h e r  a l t e r n a t i v e .  N o r  is t h e r e  a n y  q u e s t i o n  h e r e  
of c e n s o r i n g  a p a r t i c u l a r  l i t e r a r y  t h e m e  o r  p o r t r a y a l  of 
s e x u a l  a c t i v i t y .  T h e  F i r s t  A m e n d m e n t  i n t e r e s t  is l i m i t e d  to 
t h a t  of r e n d e r i n g  t h e  p o r t r a y a l  s o m e w h a t  m o r e  " r e a l i s t i c "  b y  
u t i l i z i n g  or  p h o t o g r a p h i n g  c h i l d r e n . "

In s u m m a r y ,  H B  270 a n d  SB 221 d o  n o t  n e e d  to b e  a m e n d e d  to 
c o m p l y  w i t h  t h e  p r o n o u n c e m e n t s  b y  t h e  S u p r e m e  C o u r t  in 
F e r b e r . A d d i t i o n a l l y ,  the s u g g e s t i o n  t h a t  t h e  p r o p o s e d  
l e g i s l a t i o n  h a s  to b e  m o d i f i e d  to p r o v i d e  e x c e p t i o n s  or 
a f f i r m a t i v e  d e f e n s e s  for m a t e r i a l  w h i c h ,  w h e n  t a k e n  as a 
w h o l e ,  p o s s e s s e s  s e r i o u s  l i t e r a r y ,  s c i e n t i f i c ,  s o c ial, 
a r t i s t i c  or e d u c a t i o n a l  v a l u e ,  is a p o l i c y  c o n s i d e r a t i o n  
t h a t  the l e g i s l a t u r e  is at l i b e r t y  to  a c c e p t  or r e j e c t  w i t h ­
o u t  w o r r y i n g  w h e t h e r  t h e  l e g i s l a t i o n  w o u l d  be d e c l a r e d  
invalid.

J H L : 1 jb 
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BY THE HEALTH, E D U C A T I O N  A N D
IN T HE H O U S E  SOCIAL SERVICES COM M I T T E E

CS FOR SPONSOR SUBSTITUTE F OR HOUSE BIL L  NO. 270 (HESS)

IN THE L E G I S L A T U R E  OF T HE STATE OF A L A S K A  

T H I R T E E N T H  LE G I S L A T U R E  - FIRST SESSION 

A  BILL

F or an Act entitled: "An Act relating to child porno g r a p h y . "

BE IT E N A C T E D  BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41.455 is repealed and reen a c t e d  to read:

Sec. 11.41.455. UNLA W F U L  E X P LOITATION OF A  MINOR. (a) A  p e r s o n  

commits the crime of unlawful explo i t a t i o n  of a m i n o r  if, in this 

state and wi t h  the intent of p r o d u c i n g  a live performance, film,

photograph, negative, slide, book, newspaper, or m a g a z i n e  that v i s ­

ually depicts the conduct listed below, the p e r s o n  k n o w i n g l y  i n d uces 

or employs a child un d e r  18 years of age to e ngage in, or photo g r a p h s ,  

films, or televises a child un d e r  18 years of age e n g a g e d  in the

following actual or simulated conduct:

(1) sexual penetration;

(2) the lewd touching of another p e r s o n’s genitals, anus,

or female breast;

(3) the lewd touching by another p e r s o n  of the c h i ld's

genitals, anus, or female breast;

' (4) masturbation;

(5) bestiality; or rv -j \
1 l r to:

"
--

. . . . /  r ;  fcr r p
!. (6) the lewd e x h i bition jf the child's genitals. . .. *• ■ . . C .. •;». .; .. . . -. .* ?»;»•»* T i . *. • - • .*

* .  ; ' I  ^  / u *  ■ V  -i .'*• * *» 1  .  • •• • ’ *•' -  •• • -  •••♦

(b) A  parent, legal guardian, or p e r s o n  h a v i n g  c u s t o d y  or con-

trol of a child under 18 years of age commits the crime of u n l a w f u l
• • . -  • • ■ , .  • 

e x p l o i t a t i o n  of a mi n o r  if, in this state,,: the p e r s o n  p e r m i t s  the ,

child to engage in conduct des c r i b e d  in (a) of this s e c t i o n  k n o w i n g  '

that the conduct is intended to be use<^ n r M i i r i n *  a ,! < « •



.
■ " **.*; ", ’  : ''r r f" .T  *?•-*.'.7 ;,-y

3 (c) U n l a w f u l  e x p l o i t a t i o n  of a m i n o r  is a : cli
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book, newspaper, or
*  • ■ *••• - ■ •••

. . .  • ; , : • • • :  > : / ?  -  ;
m a g a z i n e  that visu a l l y  depicts

*7.vT "“IT * T-' **5" ■' 'J' I.'
i class B felony.

* Sec. 2. A S  11^61 is a m e nded by adding a n e w  section to read:

Sec. 11.61.125. D I S T R I B U T I O N  OF CHILD PORNOGRAPHY. (a) A  

p e r s o n  commits the crime of d i s t r i b u t i o n  of child pornography tif the 

p e r s o n  brings or causes to be brought into this state for sale or 

distribution, or in this state possesses, prepares, publishes, or  

p r i n t s  w i t h  intent to distribute, sell, or exhibit to others for 

commercial consideration, any m a t t e r  w h i c h  visua l l y  depicts conduct 

d e s c r i b e d  u n d e r  AS 11.41.455(a), knowing that the pro d u c t i o n  of the 

m a t t e r  involves the use o a child un d e r  18 years of age engaged in 

such conduct.

(b) This section does not apply to acts that are an integral 

part of the exhibition or perfor m a n c e  of a m o t i o n  picture w h e n  the 

acts are done w i t h i n  the scope of employment by a m o t i o n  p i c ture 

op e r a t o r  or projectionist employed by the owner or manager of a t h e a­

ter or otner place for the showing of m o t i o n  pictures, unless the 

motio.i p i c ture operator or projectionist

(1) has a financial interest in the theater or place in 

w h i c h  employed; or

(2) caused the p erformance or m otion picture to be p e r­

formed or exhibited without the consent of the m a n a g e r  or owner of the 

t h e a t e r  or other place of showing.

(c) D i s t r i b u t i o n  of child pornography is a class C felony.

C SSSHB 2 7 0 (HESS) -2-



iS ia s 'jU 's . m m n r i  i in n  u i j o j m i v  j m i/ in  i n i '/ o o  o j L u i v Hj i’ u u u m  . ■ ■ ■
« = 3 J .

• /.

DATE: SP0NS0I1: ___________________

s i m j B C T ( s ) :  / / f t  2 , 7 / / - / 2 : r y 7 s ; ± / / 7 ? / j / r s : /

■ s j .

.o v

£ % U e ;U }*C & ^

t *
f  ■srU><jLJ4f it f t

1 '  u 0
• 1 I  .

' " ...........7
•

/

■

• » •
>

■ : • • • • • i

'

.

• ••

.i

•

•
•

. ‘

» • ,  •

.
• • 7

• .
*

sV •.


