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conduct. Because punishment is the traditional response to crimi­
nal conduct, a court may have more difficulty in discovering 
punitive intent in the status cases than in cases such a3 J.K. and 
Felder that, because they were based upon criminal conduct, are 
likely to reflect “punishment on their face” under Wolfish.2*6 Puni­
tive intent, however, may be readily apparent in some status cases. 
But even if a court has difficulty discerning punitive intent, severe 
restrictions of liberty in status cases may still look “suspiciously 
like punishment” and thereby trigger the Wolfish excessiveness 
test.*'7 Precluding these inquiries altogether by Spalding's wooden 
reading of Gault seems clearly unsound.

Apart from conceptual niceties, policy reasons dictate an ex­
tension of Gault to status offense adjudications in which conduct 
of a noncriminal nature is at issue. Significant liberty interests 
turn on the finding of specific facts. To the extent that Gault and 
its progeny express an interest in protecting the fairness and integ­
rity of judicial factfinding, that same interest exists in status of­
fense cases. In both status and criminal offenses, the state has ac­
cused a juvenile of misconduct and has assumed an adversarial 
position in relation to the juvenile. Hence, the Gault protections 
are equally applicable to both contexts. Moreover, little likelihood 
exists that the juvenile justice system’s goal of rehabilitation—to 
the extent that it actually is attainable— would be sacrificed by 
extending the Gault protections*" to noncriminal misconduct.'"

The relationship between the concept of punishment and sta­
tus adjudications that are not premised on particular actions or 
conduct presents a more difficult problem. Some courts have ap­
plied the concept of punishment to these pure status cases. For

28G. See supra  nows 123-26 & 137-40 and accompanying text.
287. Sec  id.
288. Whether the Gault protections should be extended to pre or poet-adjudication 

stages is a problem not addressed in this Article.
289. The rehabilitative value of due process protections nt delinquency adjucications 

wob noted by the G ault Court:
|R)ecent studies . . . suggest that the appearance as well as the actuality of fairness, 
impartiality and orderliness— in short, the essentials of due process— mny be a more 
impressive nnd more therapeutic attitude so far as the juvenile is concerned. For exam­
ple, in a recent study . . . sociologists] . . . ooaerve that when procedural laincss of 
the “parens p a tr ia e” attitude is followed by Btern disciplining, the contrast may have 
an adverse effect upon the child, who feels that he has been deceived or enticed. They 
conclude as follows: "Unless appropriate due process of law is followed, even the juve­
nile who has violated the law may not feel that he is being fairly treated and may 
therefore resist the rehabilitative efforts of court personnel."

In  re Gault, 387 U.S. 1, 26 (1967); see also Paulsen, supra note 4, at 186.
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example, the district court in Gesicki v. Oswald290 held that incar­
ceration in adult penal institutions of “wayward minors” found to 
be "morally depraved or in danger of becoming morally depraved” 
constituted punishment for a status contrary to Robinson v. Cali­
fornia .*B* The soundness of the Gesicki result, however, is ques­
tionable because of the court’s failure to establish that the disposi­
tion was in fact punitive. The court made no attempt to establish 
punitive intent and faiied to scrutinize the actual conditions within 
the penal institution. In fact, the court intimated that even if the 
juveniles were receiving meaningful rehabilitation, their confine­
ment would still be punitive.

(IJt is not an acceptable answer to say th a t  some minors . . .  arc in fact 
treated appropriately for medical, psychological, or social disorders. Such in­
stances of effective treatment, if they exist, would fail to distinguish the W ay­
ward Minor s ta tu te  from criminal legislation generally. It is safe to say tha t  
few if any prison administrators u d a y  would describe the function of the 
institutions they direct as entirely pi uitive, and most would undoubtedly cite 
"rehabilitation" or the  equivalent as ;heir most important goal.**'

Thus, the Gesicki court seemed content to equate imprisonment 
with punishment regardless of whether rehabilitation actually oc­
curred within the prison. The Gesicki court’s analysis is suspect in 
light of Wolfish, which implied that a single jailhouse may be si­
multaneously a place of punishment for convicted offenders and a 
center of nonpunitive detention for pretrial detainees.,ss Assess­
ments of punitive intent are necessary to distinguish the jail’s pun­
ishment from its preventive detention.™4

More problems arise upon examination of the meaning of 
“punishing a status.” The definition of punishment is linked to the 
occurnnce of an offense,"6 but this factor is not present when the 
state imposes restraint', in response to status conditions. Thus, 
punishment of a status appears logically impossible.*" Neverthe­
less, Robinson clearly holds that punishing status is possible and

290. 336 F. Supp. 371 (S.D.N.Y. 1971), u g 'd  mem., 406 U.S. 913 (1972).
291. N.Y. C niM . Pnoc. § 913-a(6), -n(6) (McKinney 1976). The couri also found the 

language quoted in the text to be an "unconstitutionally vngue penal law" in vio, .lion of 
due process. 336 V. Supp. nt 377, 379.

292. 336 K. Supp. at 378.
293. Pretriul detainees are often housed in the same jails that house convicted offend­

ers. See supra text accompanying note 138. There is nothing in W olfish to call this practice 
into constitutional question so long as the restraints of the pretrial detainees are not unrea­
sonable in light of the interests in assuring their presence at trial.

294. See supra notes 34-154 and accompanying text.
295. S ec  supra  notes 62-64, 148-50 & 152-56 and a c c o m p a n y i n g  text.
296. S ee  supra  note 148.

--------
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unconstitutional whenever it occurs.1"7 Therefore, the Gesicki re­
sult may be sound if punishment actually was administered. Wolf­
ish itself provides an avenue for finding punishment in cases like 
Gesicki in which juveniles are housed in adult prisons. Because 
such facilities are the most vivid symbols of punishment in modern 
society,1"* confinement within them may well evidence punishment 
on its face under Wolfish—even though the incarceration is a re­
sponse to a status condition rather than to specific acts of miscon­
duct.1®* Wolfish would then require judicial scrutiny of the actual 
conditions of confinement in terms of their relationship to 
nonpunitive purposes. If the court found the confinement to he ex­
cessive in light of the nonpunitive purpose, the confinement would 
properly be labeled punitive100 and, hence unconstitutional under 
Robinson.

Because of the conceptual anomulies inherent to nn analysis of 
status confinements in terms of the concept of punishment,10' 
soundly reasoned opinions on the punishment of status offenders 
will probably rnreiy appear. Nevertheless, courts may rely upon u 
variety of due process and equal protection doctrines to utilize as 
alternatives to punishment when assessing the constitutionality of 
juvenile confinements of the pure status variety.101

C. Cruel and Unusual Punishment of Nonstatus Offenders

Although some status offense cases are not easily analyzed 
through the concept of punishment, eighth amendment analysis of 
nonstatus offense cases is less difficult. Indeed, because of current

297. S ee  id.
298. S ee  J. Feinuerg, supra note 27, at 111. "|I]mprisonment in modem times has 

taken on the symbolism of public reprobation. 'It is . . . imprisonment in a penitentiary, 
which now renders o crime infamous.'"  Id. (quoting United States v. Moreland. 28b U.S. 
433, 447-48 (19221 uirandcis, J., dissenting)).

299. W olfish intimates that excessive rrslraii. may be "punitive" when in posed 
upon pretrial detainers, who lire preventively detained because of their "Btntus" «,.* likely 
absconders from trial. See Bell v. Wolfish, 441 U.S. 920, 539 n.20 (1979); supra text accom­
panying note 141.

3u0. Bell v. Wolfish, 441 U.S. 52b. 539 n.20 (1979).
301. .S’ec supra notes 295-90 nnd accompanying text.
302. A substantive due process "right to treatment" may provide nn additional basis, 

see generally supra notes 130-3'j & 309 nnd accompanying text, for scrutinizing conditions 
of confinement imposed upon juvenile statu*, olfenders. S ee  D evelopm ents, supra note 128, 
at 1324-44. The right to treatment nan become well established within the juvenile justice 
system. See, e.g., S. Fox, supra note 202, at 228-34. Procedural protections for pure status 
olfenders may be required by fundamental fairness under due process. Sec supra notes 180- 
88 and accompanying text. This Article does not consider the constitutional necessity for, or 
the desirability of, extending the Gault protections to pure status proceedings.
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suspicions of nontreatment and mistreatment of youthful offenders 
within the juvenile justice system,805 the ban on cruel and unusual 
punishment is an especially appropriate vehicle to protect consti­
tutional interests. Unfortunately, however, as discussed earlier,*04 
judicial failure to employ carefully a proper concept of punishment 
in eighth amendment juvenile jurisprudence often has frustrated 
sound analysis. Some courts simply have assumed, without ques­
tion, that the eighth amendment is inapplicable to juvenile disposi­
tions, which the courts perceive to be nonpunitive by definition.*05 
Fortunately, these cases are in the minority. More often, courts 
recognize the applicability of the eighth amendment, but usually 
determine whether a given juvenile disposition is cruel and unusual 
without first showing whether the disposition constitutes punish­
ment. Because the juvenile system is a hybrid that is comprised of 
both punitive and therapeutic aspects, a court is remiss when it 
fails to analyze the question whether punishment exists. Other 
courts have made attempts to establish the punitive nature of a 
given disposition, but employ inappropriate definitions of punish­
ment in their analysis. Utilizing the effect theory of punishment, 
these courts have generated a body of cases inconsistent with the 
Supreme Court conception of punishment.500 Nelson v. Heync*01 is

303. See su p rc text accompanying note 195. B ut tee  in /ra note 305.
304. See  supra text accompanying notes 230-40.
305. See. e.g.. H.It, v. State, 448 S.W.'.’d 187 (Tex Civ. App 1969), appeal d ism issed

tu b  num. lhos v. Texas, 400 U.S. 808 (1970).
Appellant . . . takes tlir position that the confinement of n delinquent child must be 
viewed as 'punishment' for the purpose of determining the child's rights under the 
Eighth Amendment, even though the language of our juvenile statutes speaks in terms 
of treatment rather than punishment.

The record before us contains no evidence concerning the conditions at the state 
training schools. . . .  In the absence of evidence thnt the dismal picture painted in 
Gault reflects the conditions in the institutions of this Slate, and giving due considera- 
tk ,i to the legislative declaration of policy and purpose, 'we are not prepared to con­
demn out of hand . . . the people working in this field.'

Id. at 189-90.
306. The question arises whether the eighth amendment applies at all to juvenile dis­

positions. The Supreme Court in Ingraham v. Wright, 430 U.S. 651 (1977), held thnt the 
cruel and unusoul punishment clause was inapplicable in the context of public school pun­
ishments. The Court found that nn eighth amendment remedy for school children was un­
necessary because schools are traditionally "opan" institutions, visible to public scrutiny, 
and, thercfo M, are able to avoid improper punishments either through self-policing or 
through pub ic pressure. Id. nt 070. The Court noted thut unduly severe punishment within 
the enuresis of penal incarceration would trigger eighth amendment protection. Id. at 669. 
Moreover, the Court specifically left open the possible applicability of the eighth amend­
ment to involuntarily confined juveniles. Id. at 669 n.37.

This Article assumes thnt juvenile dispositions, at leant within stale institutions, more 
closely resemble incarceration settings than they do open sch' <1-. Gault also operates under
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a vivid example. In Nelson, the Seventh Circuit considered the 
constitutionality of two practices prevalent within the Indiana 
Boy’s School: corporal punishment inflicted with a “fraternity pad­
dle”30® and the intramuscular injections of tranquilizing drugs. The 
court condemned both practices under the eighth amendment. 
Furthermore, the court held tnat the due process clause of the 
fourteenth amendment guarantees a “right to treatment” for 
juveniles committed to state institutions.*0*

The analysis of the tranquilizer issue in Nelson is of particular 
interest. The court found that drugs were occasionally adminis­
tered to control the excited behavior of juvenile inmates. Apart 
from their effects as sedatives, the drugs possessed no significant 
psychotherapeutic benefits.*10 Moreover, the drugs were capable of 
causing severe and dangerous side effects unless carefully moni­
tored by trained medical personnel.3*' The court found that medi­
cal personnel did not monitor the administration of these drugs. At 
no time prior to or following the injections did medical profession­
als examine the youths to determine their individual tolerances for 
the drugs. Instead, the school administered standardized dosages 
pursuant to orders given by the school’s only physician.3'* The 
N e lso n court summarily rejected the school’s claim that the use of 
the drugs did not constitute punishment.3’3 Without mentioning 
punitive intent or attempting to establish the absence of therapeu­
tic motivation,314 the court found the injections to be cruel and un­
usual punishment simply because of the dangers inherent in mis­
use of the drugs. The court, however, suggested that the injections

thin assumption. See supra text accompanying note 195.
For u diacuaaion of Ingraham , see Rosenberg, Ingraham  i>. W right: The Suprem e  

Court's W hipping Hoy, 7S C o lu m  L . R kv . (1978).
907. 491 F.2d 352 (7th Cir.), cert, denied, 417 U.S. 976 (1974).
".58. As punishment for various olfenacii against institutional rules, juveniles were 

beaten with a paddle between ono-hnlf and two inches thick nnd twelve inches long, with a 
narrow handle. The beatings were apparently ungoverned by extensive formal procedures 
nnd sometimes caused painful injuries. Id. at 354.

309. Id. nt 358-GO.
310. Id. at 356.
311. Id. at 357. The court found that the drugs could cause "the collapse of the cardio­

vascular avarm. the closing of a patient's throat with consequent asphyxiation, a depressant 
ellect on the production of bone marrow, jaundice from nn affected liver, nnd drowsiness, 
hemoudogicn! disorders, sort throat nnd ocular changes." Id. (footnote omitted).

312. Id. at 354. 356.
313. "We are not pert, indcd by defendants' argument thnt the use of tranquilizing 

drugs is not 'punishment.'" Id. nt 357.
314. The court recognized thnt the drugs were not administered "as part of an ongoing 

psychotherapeutic program but for the purpose of controlling excited behavior." Id. at 356.
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may have been permissible if they had been administered more 
carefully.*16

The Nelson court’s definition of punishment appears to hinge 
on the objective quality of the medical care that is provided. If the 
care is reasonably safe, no punishment, or at least no cruel punish­
ment, exists. If, on the other hand, the care creates unreasonable 
risks, it is punitive and violative of the eighth amendment. The 
Nelson approach is surely at odds with the Supreme Court’s con­
cept of punishment. Indeed, a few years after Nelson, the Court 
specifically rejected a medical malpractice conception of punish­
ment similar to that espoused in Nelson. The Court said that only 
“deliberate indifference to the serious medical needs of inmates” 
could constitute punishment proscribed by the eighth amend­
ment.316 Punishment cannot be defined simply in terms of unpleas­
ant effects upon the allegedly punished persons, no matter how 
threatening or unpleasant those effects might be. The effects must 
be caused purposely.

If the Nelson court had properly applied the concept of pun­
ishment, it could have prohibited the injections under tbe eighth 
amendment If the court had found that the injections were ad­
ministered to penalize misconduct by juvenile inmates,3,7 the injec­
tions may have been punitive, especially in light of tbe physical 
pain inflicted by the needle. Like the fraternity paddle which the 
court justifiably held to violate the eighth amendment,'1* the nee­
dle could also be viewed as an instrument of punishment, pur­
posely imposed to achieve retributive or deterrent aims. Once 
found to be punishment, the injections could then be proscribed 
under the eighth amendment if found to be cruel nnd unusual. On 
the other hand, if the court’s inquiry into the purpose for the injec­
tions had revealed an intent to relieve undesirable status condi-

316. In detailing the ninimutn medical safeguards thut should be followed in using the 
drugs, the court limited its holding to the N elson fact*. “We do not intend th a t. . . reform 
institutional physicians r.oinot prescribe necessary tranquilizing drugs in appropriate cases. 
Our concern is with . potential abuses under policies where . . . drugs are administered 
to juveniles intramuscularly by staff, without trying medication short of drugs und without 
adequate medical guidance nnd orescriplion." Id  at 357.

31C. Kalelle v. Gamble, ■> j  U.S. 97, 104 (1976); see supra note 132.
317. The court said only thnt the injections were administered "for the purpose cf 

controlling excited behavior.” 491 F.2d at 352. The court, however, did not state whether 
the behavior entailed acts of misconduct by the juveniles. The court cited two examples of 
the use of the injections to control behavioral ci ulitions of a morally neutral nature. Id. at 
356 n.8 (drug used to control a “hollering juven:' "  nnd to prevent another from escaping 
from the school).

318. S ee  supra note 308 and accompanying text.
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tions,310 the injections could be characterized as therapy rather 
than as punishment.3*0 The prescription of sedatives to control ex­
cited behavior, even when involuntarily administered, is sometimes 
unquestionably a therapeutic action.**1 But even if the Nelson 
court had found the injections to constitute therapy and not pun­
ishment, the • urt should not have allowed the drugs, with their 
attendant dangem, to be administered. Indeed, Nelson's own right 
to treatment theory would have prohibited the injections as unrea­
sonably risky3** as would more general due process doctrines that 
protect a person from unreasonable or dangerous applications of 
state force.3*3 If the Nelson  court could not find the injections tc 
be punitive under the proper definition of punishment, then the 
court should not have forced the case into an eighth amendment 
framework,3*4 and thus distort the concept of punishment and re­
strict its analytical effectiveness.

V. C o n c l u s io n

This Article has suggested that Justice Stewart's focus upon 
the concept of punishment—as distinct from the notion of ther­
apy—is a useful and sometimes necessary analytical approach to 
assess juvenile rights, which exist in a system that comraingles pu­
nitive and therapeutic considerations. The punishment approach 
has to date been sporadically and ineffectively employed, in part 
because courts have had difficulty in formulating workable defin- 
tions of punishment and therapy. The conceptual framework sug­
gested in this Article is proposed to lessen these difficulties. In 
light of the illustrative cases discussed, the concepts of punishment

319. See supra note 317 for evidence that the drugs were used to relieve statuB  condi­
tions rather thnn tc punish nets of misconduct.

330. See supra notes 144-60 and accompanying text. For a case similar to N elson that 
struggles with the punishment/therapy distinction, see Knecht v. Cillnmn. 488 F.2d 1136 
(Slh Cir. 1973) (administration of drug that induces vomiting as ’’ndversivc stimuli" treat­
ment of mental institution inmate fur allegedly violating behavior rule o f institution consti­
tutes cruel and unusual punishment unlesB inmate consents to use of the drug

321. See supra note 315.
322. “|T)he ‘right to treatment’ includes the right to minimum acceptable standards 

of care and treatment." 491 F.2d at 360; see supra note 316.
323. See supra note 168; see also Rochin v. California, 342 U.S. 166 (1952) (involunta­

rily pumping a suspect's stomach violates due process); Johnson v. Click, 481 F.2d 1028, 
1032 (2d Cir. 1973) (although not punishment, application of undue force by the state 
against a criminal suspect deprives him oi liberty without due process of law).

324. One cor venlutor has criticized the N elson court’s eighth amendment analysis: 
" It is clear that . . hr panel of the Seventh Circuit were more sure of their desire to stop 
the particular p it •. r< nt issue than they wert of the analytical bnsis for such a prohibition." 
60 Va. L. Rev. t- J j71 (1974).
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and therapy here derived appear useful in promoting analysis of 
juvenile problems without abandoning established Supreme Court 
doctrine. If the Court’s future analysis remains true to this doc­
trine, then a host of other juvenile rights issues may await illumi­
nation through the concept of punishment.



THE INSTITUTIONAL TRANSFER STATUTE: 
THREE CHALLENGES TO THE IMPRISONMENT 

OF JUVENILE OFFENDERS
A t the regular m eeting in May, 1979, the Wyoming 

Board of C harities and Reform voted to send a 17-year-old 
juvenile offender to the S tate P en iten tiary .1 The Board 
which is made up of the top executive officers of the State* 
does not regularly  oversee the adm inistration  of inm ates’ 
sentences.3 Parole is adm inistered by the Board of Parole4 
and probation is adm inistered by the sentencing court.6 The 
decision to send L arry  B. to prison was made in a few m in­
utes w ithout a hearing, w ithout the presentation of evidence, 
w ithout notice or representation for the juvenile who was 
a t th a t tim e an inm ate a t the W yoming Industria l Institu te . 
The Board of Charities and Reform listened to the recom­
mendation from  the Superintendent of the Industrial Insti­
Copy/icihlS) 1982 by tho Unlverjlty of Wyoming

1. Because W yo. S t a t .  § 14-G-239 (1978) makes i t  un law ful to publish the 
name of a minor involved in a proceeding under  the  Juvenile C ourt  Act, 
the case which is described in the opening section cannot be cited. L a r ry  B. 
is, of course, a  fictional name. The story  as  i t  is related is taken  from 
court records, records of the  Board of Charities and Reform and from 
discussions with several of the people involved in the case. I t  is accurate 
according to the records and  is not a single isolated incident bu t  r a th e r  
represen ts  a common procedure in several sta tes .  The issues discussed in 
th is  comment were raised before the Board of Chari ties nnd Reform by 
way of memorandum which discussed the " L a r ry  B. case.” S e c  Wyoming 
S ta te  Tribune, Ju ly  G, 1981, a t  1.

Tho sections describing the various juvenile court practices a rc  taken 
from court documents, records o f  the  Board of Charities nnd Reform and 
from conversations with Wyoming a t to rneys and judges. The various dis­
t r ic t  court judges who also s i t  os judges of the juvenile courts, Wyo. S t a t ,  
§ 14-G-202 (1978), use somewhat d if fe ren t  approaches to the  questions of 
the p re tr ia l  henring to determine ndult or juvenile jurisdiction and 
sentencing. I t  is beyotjd the scope of th is  comment to set out these d if­
ferences and their  effect. I t  is worth  noting, however, th a t  the Wyoming 
Juvenile  C ourt Act of 1971 was pnssct! in response to the m ajor  Supreme 
Court decisions discussed in th is  conm cnt.  I t  was a stopgap measure th a t  
filled the big holes in Wyoming's juvenile procedure, but i t  does not p ro ­
vide a complete logical system fo r  handling juvenile offenders. I t  is not 
su rp ris ing  then th a t  the courts  have filled the rem aining gaps  in a  varie ty  
of ways. As a result ,  the individual juveniles face widely va ry ing  proce­
dures, some of which adequately pro tec t  th e ir  r ig h ts  and  in terests  und 
some of which do not.

F o r  nn illuminating review and crit ique of the  juvenile justice system 
in Wyoming, see O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l ,  T h e  W y o m in g  J u \ -  
e n i l e  J u s t i c e  S y s te m , A n E v a l u a t i o n  (1981) (here ina f te r  cited as W y o -  
m in g  J u v e n i l e  J u s t i c e  S y s te m , A n  E v a l u a t i o n ) .  The repo rt  describes the 
maze of courts, officials and ngencies which have brond nnd frequently  
overlapping nu thcri ty  over juvenile m atte rs ,  nnd concludes th a t  "W yoming 
has  never had a s tatewide juvenile system." Id .  a t  11.

2. W y o . S t a t .  § 9-3-701 (1977 ).
3. The Board of Chnritics nnd Reform is established in Wvo. C o n s t ,  a r t ,  7, 

§ 18, and the  powers are  delineated in W y o . S t a t .  § 9-3-700 (Supn. 1980) 
nnd W y o . S t a t .  § 0-3-707 (1977).

4. W yo. S t a t .  7-13-402 to  -403 (1 9 7 7 ).
5. Id .  §§ 7-13-301, -304.
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tu te  that L arry  B. should be housed a t the Penitentiary, 
then voted to approve the transfer." The vote drew  brief 
criticism  from one member, bu t the whole business was 
quickly buried among budget and adm inistrative concerns.

L arry  B. had been confined to the Industrial Institu te  
a fte r  being adjudged a ' ‘delinquent child”7 in an inform al 
hearing before a juvenile court judge. Once the decvjon had 
been made to try  L arry  as a juvenile,” the judge who placed

G. The superin tendent 's  recommendation described L a r ry  as a "m anagem ent 
problem" and "a  th r e a t  to the  order ir. the inst itu tion .” Tho incident which 
w as the immediate cause of the  t r a n s fe r  request was L a r r y ’s second escape 
a t tem p t which resulted in some physical dam age to the institution (no 
dollar am ount w as s ta te d ) ,  and a tussle with  a case worker, who was 
appa ren tly  uninjured.

7. Any m in o r who is found by the  juvenile court to have committed any  act 
in v io la tio n  o f the laws of the S ta te  of Wyoming or its political subdivi­
sions is a "delinquent child" under  the Juvenile  Court Act of 1071. W yo. 
S t a t .  § U-G-201 ( i i i ) ,  ( ix ) ,  (x ) (1 0 7 8 ).

8. As required by the United State-0 S ipremc Court in K en t v. United States, 
38;’. U.S. f ill  (19GG), the Wyoming .Hvenilo Court Act provides for a pre­
tr ia l hearing  to determine w hether  the minor offender should be tr ied  as a 
juvenile in juvenile court or as an adu l t  in d is t ric t court. WYO. STAT. 
§ ll-G-237 (1978). I f  the iudge determines thn t  juvenile proceedings are 
inappropria te  fo r  th is  m inor, and th a t  there is a high likelihood thnt the 
juvenile committed the crime nnd the juvenile is not subject to being placed 
in n merits1 institution, then the juvenile will he tried as  an adu lt  and rc- 
C ■!*« a fuii t r ia l  of tho charges nnd be subject to tho full legal penalty. 
The cr iter ia  used to determine w hat kind of proceedings nro appropria te  
i o r  any par t icu la r  juvenile nrc  not sta ted  in the Wyoming Juvenile Court 
Act. In its decision in K ent v. United S tates, the United S ta tes  Supremo 
Court set ou’. a lis t of eight c r iter ia  for use in juvenile proceedings in the 
Distr ic t  of Columbia. 383 U.S. n t  6GG-G7. This list hnx become the generally 
accepted s tandard  in Wyoming proceedings, a lthough the use of the eight- 
point s tandard  has never been aff irm atively  m andated  by the United States 
Supreme Court:

The determinative factors which will bo considered by tho judge 
!n deciding w hether  the Juvenile C ourt’s jurisdic tion over such of­
fenses will be waived are  the following:

1. The seriousness of the alleged offenso to the  community nnd 
whether the protection of the community requires waiver.

2. W hether  the alleged offenso was committed in an uggrcssive, 
violent, premedita ted or willful manner.

3. W hether  the alleged offense was ag a in s t  persons or  aga inst 
property , g rea te r  weight being given to offer.3Ca ag a in s t  persons espe­
cially if personal in ju ry  resulted.

•I. The prosecutive m eri t  of the complaint, i.e., whether there is 
evidence upon which a  Grand J u r y  may be expected to re tu rn  an 
indictment t to  be determined by consultation with the United States 
A tto rney) .

fi. The desirabili ty of tr ia l  and  disposition of the entire  offense 
in one court when the juvenile’s associates in the nlleged offense are 
ndults who will be charged with n crimo in the U.S. D istric t  Court 
for  tho Distric t  of Columbia.

G The sophistication and m a tu r i ty  of the Juvenile us determined 
by consideration of his home, environmental s ituation, emotional a t t i ­
tude and p a t te rn  of living.

7. The. record nnd previous history of the juvenilo. including p re­
vious contacts with the Youth Aid Division, other l.iw enforcement 
agencies, juvenile courts  and other jurisdictions, pr io r  periods of pro­
bation to this Court, or prior commitments to juvenilo institutions.
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him in the Industrial In stitu te  did not have au thority  to 
commit L arry  to the Penitentiary .0 Yet, the Board of C har­
ities and Keform, relying on a confusing sta tu te  originally 
passed in 1909,10 regularly tran sfe rs inm ates from  the In ­
dustrial In stitu te  to the prison w ithout any hearing .11 In 
L a rry ’s case, w ithin six months of his placement in the 
Industrial Institu te, he was imprisoned in the same facility, 
on the same floor, as W yoming’s convicted felons w ithout 
having an opportunity to fully contest his imprisonm ent. 
Furtherm ore, he would be confined a t the prison until the 
same Board of Charities and Reform decided to tran sfe r 
him back to t ie  Industrial Institu te  or to release him .12 
Since there is no maximum term  set by the original judge13 
or by the Board,14 L arry  may be imprisoned in the Peniten-

8. The prospects fo r  adequate protection of the public and thfl 
likelihood of reasonable rehabilita tion of the juvenile ( i f  be is found 
to have committed the alleged offense) by the use of procedures, se r ­
vices and facilities curren tly  available to tbe Juvenile Court.

3811 U.S. a t  6CG-C7.
9. W y o . S t a t .  § 14-G-229 (1978) B ets  out the range  of  powers the  juven.'^o 

court has  over the delinquent child; confinement in prison is not included.
10. Id . 5 9-G-311 (1977); originally 191?. Wyo. Sess. Lnws ch. G3, § 10.
11. As will be seen Inter, there  arc fom repnrntc categories of m inor i who nre 

affected by tbe Prison T ra n s fe r  Sti.tute, Wyo. S t a t .  § 9-G-311 '.1977). In 
the sum m er of 1981 there  were a t  least four  juveniles confined a t  the S ta te  
P en iten tia ry  who were t ran sfe rred  by the  Hoard of Charities and reform  
p u rsu an t  to tho s ta tu te .  Three of them were t ransfe rred  under conditions 
somewhat d if fe ren t  than  L a r r y ’s bu t  all of them were t ran s fe r red  without 
benefit  of n due process hearing. See  Wyoming S ta te  Tribune, Ju ly  G, 1981, 
n t  1.

12. A ttorneys General Opinion No. 1 (Jnn. 3, 1974), in O f f i c i a l  O p in io n s ,  
1973-1970, n t  81; id. No. G5 (June  7, 195G), in OFFICIAL OPIN IONS, 1953- 
195G, a t  517. Much of the legal analysis  in these opinions do repre- 
nnd is contra ry  to the analysis in this comment; bu t  the opinions do repre- 
sent the  position of the Board of Charities nnd Reform in hnndling these 
types of cases. Like the originnl t r a n s fe r  decision, there nro no procedures 
established by the Board for periodic review. This review is m ade by r e ­
quest of an interested par ty .

13. W yo. S t a t .  § 14-G-229/ c> (iii) (1978). Juvenile commitments a re  theoreti- 
cnlly rehabilita tive in n a tu re  and not punitive. Because of this , most com­
m itm ents nre for w hatever  period it takes to rehabilita te  the inmate or, ns 
the s ta tu te  pu ts  it, “ indefinitely." Practically, the two m a jo r  factors in 
determining the length the juvenile is held seem to t o :  (1) the  availabili ty 
of /pu re  at the inst itu tion; nnd (2) the inm ate’s willingness to cooperate 
with the adm inistra tion  of the Institute.

14. Wyo. S t a t .  § 9-G-311 (1977) makes no provision for  se t t ing  n sentence 
once the  juvenile is t r an s fe r red  to the  Penitentiary . WYO. S t a t .  § 14-6-231 
(a)  (1978) gives the Board of Charities nnd Reform the power to release 
any juvenile committed to the Industr ial  Institute.  A ttorney General Opin­
ion No. 1 (Jnn. 3, 1974), supra  note 12, s ta tes  th a t  this  s ta tu te  gives the 
Board the corresponding power to te rm inate  tho sentence of nny juvenile 
t ransfe rred  from tho Industr ia l  Ins t i tu te  to the P en iten tia ry .  While this  
power may be implied by a court faced with in te rpre ting  the s ta tu te ,  tho 
power is not found in the language of Wyo. S t a t .  § 14-G-231(a) (1978). 
Sentencing i.s a judicial power and mny not be delegated to  an  executive 
board Wyii. R. Cuim. P. 33; Wyo. C o n s t ,  a r t .  5, § 1; U rnm  v. Roach, 47



tia ry  until he reaches the age of 21.18 If  L a rry ’s original 
offense was a misdemeanor, he could serve four years in 
prison for a crime which if committed by an adu lt carries 
a m aximum sentence of 90 days in a county ja il."1 Finally, 
L arry  served time in prison w ithout the benefit of a tria l, 
or of a judicial determ ination of the proper sentence.

This article will examine the m any aspects of the 
Institu tional T ransfe r S ta tu te ’7 and how it relates to the 
, ’uvenile Court Act of 1971.18 Though the sta tu te  is sub­
stan tially  the same as when i t  was f irs t  adopted in 1913, 
it has come to be used in ways its d ra fte rs  could not have 
foreseen. A fter exam ining its  present uses, the article will

Wyo. 335, 37 P.2d 7D3 (1034). While i t  has  been held th a t  tho lcnirth of a

Erison term under un indr te rm innn t sentencing s ta tu te  is not required to 
o set by the sentencing court, cr.c In  rc  Sandel, 04 Cal.2d 412. 412 P.2d 

800, 50 Cal. I tp tr .  402, (19GG), this  d if fe rs  substan tia l ly  from the questions 
of s ta tu to ry  au thorisa tion  raised by Wyo. S t a t .  § 9-G-311 (1977).

15. W yo. Stat. § 14-0-231 (c) (1978).
10. Id .  §§ 0-1-102, -107 (1977).
17. In th is  comment tlie term Institu t ional T rn n s fe r  S ta tu te  refers to W yo. 

S t a t .  <• 9-0-811 (1977) which allows the  Board of Chari ties and Reform to 
t r a n s f e r  inmates nt the  Industr ial  In s t i tu te  to the Peniten tia ry .  T h !j  s ta t ­
ute also provides au thori ty  for t r a n s fe r  nnd re tu rn  from the  Industrial  
Institute, to the  S ta te  Hospital.

Two rela ted  s ta tu te s  provide for  discre tion*:y  t r a n s fe r  from the 
P eniten tia ry  to the Industr ial  Ins t i tu te  by the  Hoard of Parole of f i rs t  
offenders under the nice of 21, WYO. S t a t .  (i 7-13-102 (1977), and for 
optional sentencing of  f i rs t  offenders  under the  ape of 21 to the Industr ial  
In s t i tu te  r a th e r  than the P en iten tia ry  when a juvenile o r  young adu l t  has 
been convicted of a crime in d is tric t  court. W yo. .S t a t .  § 7-13-101 (1977).

These, related s ta tu te s  a re  p a r t  of the overall scheme of intcr-institu- 
tionnl trnnsfer .  This comment will t r e a t  these additional s ta tu te s  only to 
the ex ten t  it is necessary in order to dem onstra te  the nbusc of the Ins t i tu ­
tional T ra n s fe r  S ta tu te .  This overall scheme of t ran s fe r  among institutions 
arose early  in tho cen tury  nnd is not in tegrated  into the Juvenile  Court 
Act. There a re  numerous inconsistencies in the operation of these sta tu tes.  
The three s ta tu te s  nro administered by th ree  d i l fc ren t  agencies: the Board 
of Charities nnd Reform ndministcrs WYO. S t a t .  § 9-G-311 (1977); the 
Board of Parole  adm inisters  W yo. S t a t .  5 7-13-102 (1977); and tho dis­
t r ic t  courts  adm inis ter  W yo. S t a t .  § 7-13-101 (1977).

Wyo. S t a t .  § 9-0-311 (1977) g ra n ts  a  power w ithout nny defined guide­
lines; Wyo. S t a t .  § 7-13-102 (1977) is apparen tly  to be applied within 
the  fram ew ork  of the parole process; nnd Wyo. S t a t .  § 7-13-101 (1977) 
is an  extension of tho general sentencing power of the d is tric t  courts. No 
coordinating ’ ody or procedure is provided for by tho s ta tu tes .  In the 
p as t ,  th is  s ta te  of a f f a i r s  has led to successive a t tem pts  to t r a n s fe r  nnd 
rc - t ran s fe r  inmates who do not f i t  tho respective adm in is t ra to rs ’ cr iter ia  
fo r  confinement a t  the several institutions. Tho adm inis tra tion  of each 
institution deals only with its na r row  role in the disposition of the inmate, 
while the overall r ,ursc of "rehabil i ta t ion"  is lost in the shuffle.

These a re  problems which require n legislative solution. During most 
o f  this  comment, every a t tem p t  will be made to sk ir t  these Byzantine 
complications and  to focus on the m a jo r  problems with Wvo. S t a t .  € 9 -6 - 
311 (1977).

18. W yo. S t a t .  §§ 14-G-201 to -243 (1978) [here ina f te r  cited in tex t  as  the 
Act].

646 L a n d  a n d  W a te r La w  R e v i e w Vol. XVII
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trace the tortured  legislative history of the sta tu te  and of 
the Juvenile Court Act. The im portan t United States Su­
preme Court cases of K ent v. United States19 and In  Re 
Gault30 and the ir progeny will then be discussed. The article 
will show th a t the present uses of the sta tu te  are  invalid 
on three counts: (1) the legislative h is to ry /s ta tu to ry  in te r­
pretation; (2) the due process requirem ents of the F ifth  
and Fourteenth Am endments to the United S tates Constitu­
tion; and (3) the equal protection requirem ents of the 
Fourteenth Amendment. The concluding section will briefly  
set out recommendations for correcting the unacceptable 
procedures currently  in use.

J u v e n il e  O f f e n d e r s  a n d  t h e  I n s t i t u t i o n a l  

T r a n s f e r  S t a t u t e

The practice of tran sfe rrin g  juvenile offenders31 from  
the Industrial In stitu te  to the general population a t  the 
W yoming State Pen iten tiary  has been justified  as being an 
adm inistrative power necesrary  for the m aintenance of dis­
cipline and order a t  the Industria l Institu te . In addition, 
it has been suggested, ir  some individual cases, th a t the 
tran sfe r is for the best in terests of the incorrigible inm ate 
for whom the In stitu te ’s rehabilitative program s have been 
ineffective. There can be little doubt th a t effective adm in­
istration of a facility  such as the Industrial In stitu te  re­
quires that there be some way to isolate and discipline dis­
ruptive inm ates.23 The Industrial In stitu te  houses three 
categories of juveniles, rang ing  from  those who have com­
m itted serious felonies to those whose only offense is

21

10. Sup ro  note 8 [here inafte r  cited in tex t  ns K e n t ] .
20. 38.7 U.S. 1 (19G7; [here ina f te r  cited in tex t  ns Gnuft],

In this article  the te rm  juvenile offender re fe rs  to n delinquent child or a
child in need of supervision ns defined by W yo. S t a t .  § 14-G-201 (1978) 
nnd not to minors tr ied nnd convicted ns adults.
These just if ica tions offered by juvenilo ndm inistrn tors  nre grounded in tho 
realities of nn inflexible two-tiered nystr-n. When the rehab il i ta t i '  e insti­
tution fails to reform or rc r t rn in  the juvenile, then the only o ther  a l te r ­
native is incnrccrntion a t  t b i  Pen iten tia ry .  In order  to p ro tec t  the t r e a t ­
ment program  nt n juvenile .e form ntory ,  adm in is tra to rs  resort to removal 
of d isruptive inmates. Sco  Piraig, The Cons t i tu t iona l V a l id i ty  o f  Con f in ing  
Dis rup t ive  Delinquents in  P en a l  In s t i tu t ions ,  64 MlNN. L. Rev. 101, 102-06 
(19G9).
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truancy, unruliness or chronic disobedience.5* Removing the 
serious troublem akers from  the institu tion  altogether is, of 
course, the easiest method of isolating them from  the rest 
of the population.

The three categories of juveniles housed a t  the Indus­
tria l In stitu te  are (1) children in need of supervision;2'
(2) juvenile delinquents;25 and (3) young adults20 and 
juveniles who have been tried and convicted as adults27 bu t 
are serving all or p a r t  of the ir sentence in the Industria l 
in stitu te . The provision in the W yoming Juvenile C ourt 
Act which allows some juveniles to be tried  as adults is a 
common one, found in m any sta tes’ laws.2" This th ird  cate­
gory of juveniles may a rrive  a t the juvenile facility  by way 
of two separate procedures. A brief description of the four 
distinct procedural actions which m ay result in a mvenile 
being placed in the ' ndustrial Institu te  follows.

(1) Children iv v ccd of supervision  are  those who have 
committed one of the sta tu s offenses.”20 These offenses are 
not violations of the crim inal code but ra th e r violations of 
the moral or parental au thority  of the child’s paren ts or of

23. Tho m ix tu re  of inm ates hns been resisted by the  adm in is t ra to r  of the  In­
dustr ia l  In s t i tu te  and hns come under nttack  ns being detrim ental to tho 
t rea tm e n t  oriented objectives of the institution. W y o m in g  J u v e n i l e  J u s t i c e  
S y s te m , A n  E v a l u a t i o n ,  supra  note 1, a t  78, 26(5.

24. W y o . S t a t .  § 14-6-201 (iv) (1978): " ‘Child in need of supervis ion ' means 
nny child who is habitually  t ru a n t ,  hns run  awny from home or  habitually  
disobeys reasonable and lawful demands of hia paren ts ,  guard ian ,  custo­
dian or o ther  proper au thori ty  nnd is ungovernable and beyond control."

25. Id .  § 14-G-201 ( x ) , ( ix ) .  A delinquent child is a person under  the age of 
m ajo r i ty  who has  committed "nn act punis* .ble ns a criminal offense by 
the  laws of  this s ta te  or any subdivision,‘‘ but who is tr ied  under  the 
Juvenile  Court Act of 1971 nnd not in *' e adu l t  d is t r ic t  court proceeding. 
Id.

20. W y o . S t a t .  § 7-13-101 (1977) allows those persons under the ape of  21 
who have been convicted of the ir  f i r s t  felony to be sentenced by the sen­
tencing judge  to the Industr ia l  Institu te . Originally the age limit corre­
sponded with the age of m njority  bu t  when the age of m a jo r i ty  w as low­
ered to 19, see W y o . S t a t .  § 14-1-101 (1 9 7 8 ), the sentencing s ta tu te  kept 
the  old age limit, thereby crea ting  a class of adults  ages 19-20 who may 
be confined n t  the Industr ia l  Ins t i tu te  b u t  who were not eligible to he 
otherwise trea ted  as minors.

W y o . S t a t .  § 7-13-102 (1977) applies to the same category  of young 
adults  nnd crentcs the power in the Board of Parole to t r a n s f e r  these 
19-20 yenr old Penitentinry  inmates to tho Industr ia l  Institute.

27. W yo. S t a t .  §§ 7-13-101, 7-13-102 (1977 ), a lso  apply to m in o rs  tr ied  ns 
ndults  in d is tr ic t  court proceedings as provide fo r in W yo. S t a t .  § 14-6- 
237 (1 9 7 8 ).

28. W y o . S t a t .  § 14-G-237 (1 9 7 8 ) ; Pirs ig ,  sup ra  note 22, a t  103.
29. W y o . S ta t . § 14-6-201 ( iv )  (1 9 7 8 ).
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■̂ activity aTe status offenses.

In the m ajority  of cases, the Juvenile Court Act pro­
vides fo r an “ inform al but orderly” hearing to determ ine 
whether the juvenile is in need of supervision.30 However, 
because of an unusual provision of the Wyoming Act, the 
juvenile may demand a ju ry  tria l for the determ ination of 
the facts alleged in the petition.3’ The provision is worded 
in such a way th a t it apparently  covers all actions brought 
under the Juvenile Court Act including a petition to declare 
the child neglected or in need of supervision.32 A ju ry  tria l 
*n juvenile cases is not a constitutionally m andated righ t.3- 
fhe inclusion of th is righ t in the Wyoming Juvenile Court 
Act means tha t there are two distinct procedures th a t might 
be followed in any juvenile proceeding: an inform al hearing 
by the juvenile court judge or a form al tria l by ju ry . In 
either case, the juvenile is guaranteed the righ t to notice 
of the charges against him, to confront and cross-examine 
witnesses against him. to introduce evidence, to present 
witnesses and to speak in his own behalf.34 These sta tu tory  
righ ? are also constitutionally m andated.33

Once the determ ination is made that a juvenile is “ in 
need o f supervision,” the juvenile court judge has broad 
powers to determine the custody of the child. The judge may 
place the child with his parents, with any relative or other 
interested person, with an.v public or private agency, or in 
the Industrial Institu te .311

A “child in need of supervision” might be. placed in the 
custody of the Industrial Institu te  either directly by the 
Juvenile Court Judge following the adjudicatory hearing, 
or indirectly, w ithout court supervision or approval, by 
adm inistrative tran sfe r by the Board of Charities and Re­
form from one of the county homes or other court-appointed
::o.
31.
32.
33.
34.
35. 
30.

Id .  g§ 14-0-224, 226. 
Id .  g 14-0-223.
Compare  WYO. S t a t .  §g 14-6-212 (1978) with id. § 14-6-223. 
M cK i'iv c r  v. Pennsylvania, 403 U.S. 628 (1971).
W y o . S t a t .  g 14-G-223 (1978).
h i rc  Gault,  supra  note 20, a t  33, 36, 41, 66, 58.
W yo. S t a t .  § 14-6-229 (1078).
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custodians of the child. This adm inistrative action by the 
Board of C harities and Reform  parallels the power the 
Board has in tran sfe rrin g  inm ates of the Industrial Insti­
tu te  to the Pen iten tiary .37

(2) The delinquent child is a m inor who has committed 
an act th a t is a crime under Wyoming crim inal laws or 
under the laws of the political subdivisions of the S tate.3* 
If the offense was committed by an adult, it would be pun­
ishable either as a misdemeanor or a felony; the juvenile 
court does not distinguish between the grades of offenses 
when determ ining delinquency. The child charged with 
delinquency has the same procedural rights as a child 
charged with being in need of supervision, including the 
righ t to demand a ju ry  tria l. Additionally, the righ t against 
self-incrim ination is also preserved by sta tu te  and by con­
stitu tional case law .3" If  the child is found to be delinquent, 
the court will then determ ine the custody and course of 
rehabilitation appropriate  for the individual offender. The 
court has wide discretion to commit the delinquent child to 
the Industrial In stitu te  or place him with another appro­
priate public or private agency or with an individual. The 
Act does not contain any language authorizing placement 
of a delinquent child in the S tate P e n ite n tia ry /0

(3) The juveude tried as an adult hut sentenced to the 
Institute. F o r the same crime the child may be tried  as an 
adult if it is found a t a tran sfe r hearing  th a t “ihe juvenile 
proceedings are inappropriate  under the circumstances of 
the case.,M1 The decision to try  the minor as an adult is made 
by the juvenile court judge and based on a series of factors 
set out in an appendix to K ent/* Once the case has been

37. W yo. S t a t .  § 14-G-229(e) (1978) provides for tho trnnsfcv  of custody of 
n child in need of supervision or n delinquent child nnd Rives the custodian 
broad powers to determine where the child lives, etc. In the institutional 
context,  the Board of Chari ties and Reform becomes the child's custodian 
and exercises its power by ndm in ii tra t ive  actions which include tran s fe r  
of juveniles am ong the various s ta te  institutions. The Board’s au thori ty  
over these institu tions nnd over the  s ta te 's  children in general is found in 
Wvo. S t a t .  §§ 9-3-70G nnd 9-3-708 (1977).

38. W yo. S t a t .  § 14-G-201 ( ix ) ,  (x) (1 9 7 8 ).
39. Id .  i 14-6-223; I n  rc  Gault, su p r a  note 20, a t  55.
40. W yo. S ta t . § 14-G -220(c), (d ) (1 9 7 8 ).
41. Id .  § 14-6-237. The provisioi for  t ry in g  older an d /o r  serious offenders ns 

ndults is an im portnn t practical nnd theoretical bridge between the child 
protective philosophy of the juvenilo court and tho cr: inal court philoso-
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transferred  to d istric t court, i t  is handled under the appro­
priate  sta tu tes as if the child were an adult. I f  the child is 
found guilty in the district court, he is subject to the normal 
range of penalties, including incarceration in the State 
Penitentiary, probation, and various trea tm ent program s. 
In addition, the d istric t court judge has the power to sen­
tence a m inor convicted of a felony to serve his term a t the 
Industrial Institu te , providing he has not previously been 
cunvicted of a crime punishable by im prisonm ent in the 
Str.te Peniten tiary .43 The d istric t courts " often include 
a provision in the order sentencing this catv try of offender 
th a t provides for tran sfe r from the Institu te  to the State 
Penitentiary  if the inm ate fails to obey the rules of the 
In s titu te

(4) Juveniles tried, as adults, sentenced to the Peni­
tentiary, and transferred to the Institute.  A juvenile who 
was tried as an adult and sentenced to the Penitentiary  
may be transferred  to the In stitu te  by the Board of C har­
ities and Reform, providing they are  under the age of 21.44 
This category of juveniles receives a full adult tria l, just 
as do those in the th ird  group. The tran sfe r to the Industrial 
Institu te  is accomplished by the Board of Parole. T ransfer 
to the Institu te  is an a lternative form of parole. The reasons 
for tran sfe rring  these juveniles from the prison to the In­
dustrial Institu te  include considerations for the safety of 
the juvenile, the opportunities for his rehabilitation and 
adm inistrative concerns such as the relief of overcrowding 
and m aintenance of order a t the Penitentiary.

T h e  T r a n s f e r  D e c is io n

In Wyoming the age of m ajority  is 19.43 The Wyoming 
sta tu to ry  scheme provides th a t a juvenile offender may be

phy which hnlnncrs the riprhtH of individunln with n scorch for Bocinl ju s ­
tice. A r will be Been, the philosophies behind these two systems nre in 
frequent conflict.

>12. Sec aupra  noto 8.
43. Wvo. S t a t .  § 7-13-101 (1977).
44. Id .  § 7-13-102. While this provision seems to pnrnllel Wvo. S t a t .  § 7-13-101 

(1977), this stn tu to  docs not require th n t  the person t ran sfe rred  be n f irs t-  
time offender, so th n t  the class of t ransfe rees  covered by tho two s ta tu tes  
d if fe rs  in this respect.

15. Wvo. S t a t .  § 14-1-101 (1978).
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held a t the Industrial In stitu te  until he reaches the age of 
21 /° Additionally, an adult under the age of 21, or a juve­
nile tried  and convicted as an adult may be sentenced to 
serve their term s in the Industria l Institu te  or m ay be 
paroled to the custody of the In s t i tu te /7 Thus, the legislative 
scheme allows for a transition  age classification w ith dis­
cretion fo r disposition in the sentencing and in subsequent 
adm inistrative disposition of the juvenile and young adult 
offenders. Yet, nowhere in this scheme is there any central 
au thority  or guiding philosophy governing the handling of 
these inmates.'''’ The same sta tu tes direct the Board of Char­
ities and Reform to “make all rules and regulations neces­
sary  and proper for the employment, discipline, instruction, 
education, removal and re tu rn  of all the convicts in said 
institu te .” '"' The institu tional decision to recommend tran s­
ferring  an inm ate is made by the Superintendent of the 
Industrial Institu te  w ithout any hearing or opportunity by 
the inm ate to challenge the action. The«only-requii’einent 
governing .the rem oval and return~*oL.vthe >d«mates is - that 
the institu tional'recom m endation  m u s t be >a.ppiK>ved' 'by th e  
B oard .-N o w ritten  code of disciplinary regulations exists 
to guide inm ates a t the Industrial Institu te  in their be­
h a v io r/0 From the inm ate’s point of view, tran sfe r is an 
a rb itra ry  punishm ent that cannot be challenged or foreseen.

There is the additional problem of notice for juvenile 
offenders from  the f irs t  two categories. Since juvenile court

4G. Id .  § 14-6-231 (c ) .
47. W y o . S t a t .  §§ 7-13-101 nnd 7-13-102 (1977) provide only th n t  the term s 

n t  the Ins t i tu te  mny not exceed the length of the Peniten tia ry  te rm s set 
n t  the original sentencing. Thus, these people could properly remain nt 
the In s ti tu te  long n f te r  the ir  tw en ty -f i r s t  birthdny. Such n s ituation  would 
complicnte the runn ing  of the Ins t i tu te  nnd would probably be resis ted by 
tho adm inistra tion . The nuthor knows of no B u c h  cnsc.

48. This lnck of coordination nnd guiding philosophy chnrncterir.es the  W yo­
ming juvenile system. The m njor  recommendntions of the recent study of 
tho n ta te ’s juvenile justico system wcro centered nround these issues. Sc* 
W y o m in g  J u v e n i l e  J u s t i c e  S y s te m , A n E v a l u a t i o n ,  aupra  note 1, nt 
254-270.

49. W y o . S t a t .  § 9-0-311 (b) (1977). Tho wording of th is  s ta tu te  only re fers  
to making: rules for tr an s fe r red  convicts. I t  is likely a court would give a 
bronder rending: of the directive ao th n t  it covers all the inmates of the 
Industr ial  Institute . The only other au thori ty  for rulem aking is the very 
general supervisory nulhority  grnnted  the Bonrd of Charities nnd Reform 
in W y o . S t a t .  9-3-706 nnd 9-3-707 (1977).

50. Requests fo r  copies of disciplinary rules nt the s ta te 's  juvenile institutions 
made during  A ugust of 19S1 were met with the reply th a t  a d i s c ip l i n a r y  
code wns being prepared for the Children’s Home but th a t  no code existed 
for the Industrinl Ins t i tu te  nnd none was planned.
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judges have no au thority  to sentence delinquent children or 
children in need of supervision to the State Penitentiary, 
these juveniles are  not put on notice th a t the proceedings 
against them m ight resu lt in im prisonm ent unless the judge 
explains the workings of the Institu tional T ransfer S ta t­
ute.11 Judges frequently  take the position th a t post-com­
m ittal tran sfe r is a wholly adm inistrative concern beyond 
the powers the courts are  given under the Juvenile Court 
Act; and, therefore, they make no m ention of it.62

9

The d iffering  methods of sentencing juveniles and 
adults give rise to fu r th e r  uncertain ties and inequities. A 
m inor who has been tried  as an adult in a d istric t court 
proceeding receives a sentence specifying a minimum and 
maximum time th a t m ay be served. W hether the tim e is 
served in the county jail, the Pen iten tiary  or in the Indus­
tria l Institu te, the time lim it may not be expanded beyond 
the maximum by the adm inistrato rs of the institution in 

s. which he is held.13 In the case of the adults and of juveniles 
convicted as adults, the ir sentences are set by the convicting 
judge and, therefore, they are eligible to participate in 
earn ing  good tim e credits and to be considered for parole 
once they are placed a t  the Penitentiary .

I
A delinquent child or a child in need of supervision 

placed in the custody of Industrial In stitu te  norm ally re ­
ceives an indeterm inant sentence.14 The length of confine- 

i mcnt is determined by the Superintendent of the Industrial
Institu te  depending on the effectiveness of rehabilitation, 
the juvenile’s prospects if released, and the institu tion’s 

j need for space. If  the juvenile is tran sfe rred  to the S tate
Penitentiary , he still m ain tains his indeterm inant sentence.

61. While it may seem incredible th n t  a child in need of supervision m igh t end
up in prison, the re  is n t  least one reported case of n neglected child who
w as adm inistra tively  t r an s fe r red  to an udult  reform atory .  Sec  W intjen  v. 
S tate , 433 S.W.2d 257 (Mo. 1908).

62. In  this way, the juvenile  court judges correctly in te rp re t  the ir  own s ta t ­
utory au thori ty  b u t  ignore the rea li ty  o f  the juveniles’ predicament. F u r-

i thermoro, they nre  tu rn in g  a blind eye to the ur.constitutiv jl t r a n s fe r  of 
inmates. While i t  would be going beyond the case before them to a t tac k  
the t ran s fe r  practices, they par t ic ipa te  in concealing the  danger of im- 
i prisonment from the juvenile.

53. W vo. S t a t .  ij§ 7-13-101 to  -102 (1 9 7 7 ).
? 64. Id .  § 14-0-231 (1 9 7 8 ).
t

1982 C o m m e n t s  653



654 L a n d  a n d  W a t e r L a w  R e v i e w Vol. X V II
e

The Board of Parole which oversees probation, parole, and 
good time release has no au thority  to set a release date for 
the juvenile offender tran sfe rred  to the Pen iten tiary .06

The "'Board' of " C harities‘ a rid 'R ef orfiTretains supervision 
of*“th e^ ju v en ile s-an d ry o u n g -ad u ltsr tr/ni8feri,ed *from -the 
Industrial In stitu te  to the Penitentiary.™  The juvenile of­
fender held in prison is not only excluded from  early  release 
program s but has an indefinite period of time to serve, the 
only term inal date coming on the inm ate’s tw en ty -first 
birthday.67 Thus, a m inor adjudged delinquent a t  the age 
of 16 for a m isdem eanor m ight find himself held briefly  in 
the Industrial In stitu te  and then in  the State Pen iten tiary  
for up to five years. The m axim um  sentence fo r a m is­
demeanor is 00 days in a county jail and judges frequently  
give lighter sentences fo r such a crime depending on the 
circumstances.™

Indeterm inant sentences" h av e lo n g "  been upheld —by 
cour ts An j  u venile cases * on the- theory th a t 'th e  - juvenil e is 
not being-punished fo r a  crim e "b u t-ra th e r 'is  being con­
fined fo r rehabilitation.™  This may make some sense when 
the juvenile is a t a special rehabilitation facility, bu t once 
the juvenile is tran sfe rred  to the general population of the 
State Penitentiary , the distinction loses whatever logic it 
m ight have had.00 In order to ju stify  these inequities, the 
State m ain tains th a t the tran s fe r  is not a change in the 
original judgm ent of the court bu t ra th e r only a change in

B5. Attorneys General Opinion No. 1 (Jnn. 3, 197-1), tu p ra  note 12, nppenrs 
to be correct in respect to th is  question. See a lso  U ram  v. Ronch, sup ra  
note 14.

66. W y o . S t a t .  $ 9-G-311(n) (1977).
67. Id .  § 14-6-231 (1978).
68. The very m it ign ting  circumstances th a t  mi;;ht convince a judgo to give a 

lighter  sentence arc  often the  indicators th a t  would recommend tren tm en t 
a t  a reform institu tion . For  instance, the fac t  th a t  a juvenile offender had 
been nbuscd by his p a ren ts  would indicate leniency if he was being sen­
tenced to serve time in a penal institu tion  but would indicate ins t i tu tionali­
zation in n juVbgilc proceeding.

69. C arte r  v. United Stntes, 306 F.2d 283, 285 (D.C. Cir. 1962) (opinion of 
then Circuit Court Judge  W a rre n  B urger) .

60. United S ta tes  ex rc l .  Sero v. P re iser ,  606 F.2d 1115, 1123-25 (2d Cir. 1974); 
sec also  Annot., 95 A.L.R.3d 568, §§ 3, 4 (1979). Generally, the cases hold 
th a t  there m ust  be express s ta tu to ry  au tho ri ty  fo r  housing juveniles a t  an 
ndult facility nnd th a t  when they are  housed there, they m ust  be segre­
gated from the general population. The cases cover a wide ran g e  of s t a t ­
utory schemes. Most of tiie cases a re  p rior  to 19GG and m ust bo considered 
in light of subsequent Untied S ta te s  Supreme Court decisions.



‘II 1982 C o m m e n t s 655

nd
or

on
he
jf-
ise
he
rst
•ge
in

t r y

.is-
tly
:he

the adm inistration of the court’s judgm ent.01 By this cir­
cuitous route, the juvenile’s confinement a t the Penitentiary  
becomes rehabilitative ra th e r than penal.

^  I t  can be seen then th a t the process of tran sfe rrin g  
inm ates between the Industria l In stitu te  and the State 
Pen iten tiary  is characterized by an inform al decision on 
the p a r t  of the heads of the two institu tions ■who request 
the Board of Charities and Reform to tra n s fe r  the person 
in question. This request is acted on w ithout a hearing by 
the Board in one of its regu lar business meetings. R egard­
less of which category of offender the inm ate falls under, 
he has no representation a t  any level of the process. B ut in 
several im portant respects those juveniles who were tried  
and convicted as adults a re  in a be tter position once they 
are transferred  to the S tate Penitentiary .
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T h e  H ist o r y  o f  W y o m in g  J u v e n i l e  L a w  
a n d  W.S. 9-6-311

The juvenile court movement which sw ept the country 
a t  the tu rn  of the century  was one of the most immediately 
successful movements in the age of reform .02 The impetus 
fo r the massive reorganization of the crim inal legal system 
can be found in the changes in the social perspective on 
childhood. By the nineteenth century, Am erica and the rest 
of the industrial world had discovered childhood. The devel­
opment of the concept of childhood had taken over 4 00 years 
and corresponded w ith the radical changes in the society 
th a t had been brought about with the industrialization of 
the economy and the urbanization of the population. Even 
in the early seventeenth century children were viewed as 
being p a rt of the overall economy of the society; they were

Cl. A ttorneys General Opinion No. 1 (Jan .  3 ,1974 ),  sup ra  note 12, a t  82.
G2. The l i te ra tu re  on the political,  philosophical and historical aspects of child­

hood nnd the development of the juvenile just ice system is plentiful. The 
account Riven in th is  artic le  is derived p rim arily  from L . E m fe y , L). R o t h -  
m an  & T .  H i r s h i ,  J u v e n i l e  J u s t i c e :  T h e  P r o g r e s s iv e  L e c a c y  a n d  C u r ­
r e n t  R e fo rm s  3-G9, 183-212 ( L .  Empey cd. 1979) and W . S t a p l e t o n  & L . 
T e i t e l b a u m , In  D e f e n s e  o f  Y o u t h  1-48 (1972). See a lso I n  rc  Gault, 
supra  note  20; A . P l a t t ,  T h e  C h i l d  S a v e r s  (19G9). F o r  those in te r­
ested in a more in depth look a t  these subjects, each of the previously 
mentioned works is well documented nnd will provide nn opening fo r  end­
less study.
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not segregated from adults and shared the same freedoms, 
rights and duties as did adults. They also were treated as 
equals before the law except th a t  a very young child was 
presumed to be incapable of committing a crime. B ut al­
though they had a full participatory role in society, children 
had little, if any, social status. They were dependent either 
on their families or on masters to whom they were appren­
ticed. Apprenticeship, and even slavery, were the precursers 
of the child labor practices which came under attack by the 
progressives a t  the tu rn  of the century. Historically, the 
prim ary a ttitude toward children was one of indifference, 
tempered with exploitation.

The change in the social perception o f -  childhood 
stretched over 400 years beginning in the Renaissance. 
On the eve of the twentieth century there was a firmly 
established idea that childhood was a period of life distinct 
from adulthood with its own expectations and rules. Child­
hood was a time of innocence, which meant a time when 
children must be molded into proper adults or else be lost 
to indolence, dishonesty, promiscuity and laziness. The ideal 
child was to be “submissive to authority, hard working, 
self-controlled, modest and chaste.” Parents and schools 
were now considered responsible for the production of chil­
dren who measured up to the new standard. I t  is no surprise 
that, when the progressive reform movement set out to 
attack a legal system which still treated most children as 
if they were adults,03 it  was able to mobilize public opinion 
and bring about reform in every state within 20 years.

The main instrum ent of reform was the juvenile court 
which was to have extraordinary  powers to intervene in the 
life of the child not to punish violations of criminal laws, 
but to rehabilitate the child and to keep order. This new 
court was to direct the children to social workers and to

03. At common law n child under the ngc of seven was presumed to be unable 
to form the inlent to commit n crime, and n youth over the age of 14 was 
presumed capnble of forming criminal intent. No other doctrine existed to 
isolate children from the full force of the criminal justice system. In rc 
Gault, supra note 20, at 1G. Historians disagree as to the practical results 
of trying children as adults, but by the turn of the century the popular 
opinion was strongly against the practice. Sco authorities cited supra
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the child protective institutions both public and private 
which would take the place of the parents who had failed. 
The juvenile court would operate on equitable principles 
ra the r  than on the traditional tenets of the criminal law. 
The ju ry  tria l was deemed unnecessary as was the strict 
adherence to the rules of evidence and procedure. The re­
quirement of public proceedings was deemed to leave a 
stigma on the child was an ongoing punishment and since 
the object was rehabilitation and not punishment, the pro­
ceedings were made secret. The abridgement of traditional 
legal rights was so drastic tha t  the noted American legal 
scholar Roscoe Pound w arned: “ the powers of the court 
of the S tar Chamber were a trifle  in comparison with those 
of [the American] juvenile courts.”04

Such a complete revision of legal institutions and rights 
required the support of an equally broad based legal theory. 
To supply the theoretic underpinnings of the new system, 
the progressives dusted off the medieval legal concept of 
parens patriae. Parens patriae  originally described the right 
of the feudal landholder to take the children from his feudal 
tenants if  the children failed to produce their required share 
due to a failure of parental supervision. This feudal eco­
nomic theory was based on the supposed contract between 
feudal landholder and peasant. It was transformed by the 
reformers into a doctrine tha t  conceived of the state as the 
ever present superparent, overseeing each parent-child re­
lationship, ready to intervene at the early indications of 
failure. The child was the passive object of the new system 
and was denied any active participation in the determina­
tion of his fate. The State took on the role of the late nine­
teenth century paren t complete with a rb itra ry  and undis­
puted powers of discipline and control.08

G4. In rc Gnult, supra note 20, nt 18 (Quoting Roscoe Pound).
G5. The fact thnt this paternalistic legal theory pained universal ncc'ptnnce 

during a period when the rights of adults were being greatly cvpandcd
indicates thnt the new concept of childhood did not encompass n role for 
the child ns n citizen or even ns n "person" if thnt word is used in its 
constitutional sense. While the nim of the reformers wan to stop exploita­
tion, they ulso denied children any power to defend themselves against
nbuso by tho new system.
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The practicalities of American reform politics en­
couraged the reformers to portray  the problems and solu­
tions in simplified stereotypical fashion. Childhood was 
defined as a single period reaching from birth to the 
legislated age of majority. The causes of delinquency were 
said to be environmental and psychologic; i, which in prac­
tice m eant it was prim arily  understood to be a problem of 
the em igrant and working classes. Absolute faith was 
placed in the social worker, the probation officer and the 
child protective institutions to cure the defective conditions 
in the child’s environment. The time was ripe for a new 
system and the reformers presented a daring solution in a 
forceful and popular m anner; it is, therefore, little surprise 
tha t the movement gained immediate and nearly universal 
support. This enthusiastic popular perception of the juvenile 
court system lasted long a fte r  statistics and studies led 
scholars and workers in the juvenile field to criticize the 
juvenile system from a wide variety of political and philo­
sophical points of view.00

In Wyoming reform was ushered in over a period of 
years beginning in 188S when the Territorial Legislature 
passed a s ta tu te  which provided that minors under 16 con­
victed of their f irs t  offense could s e n o  their term in a 
reform institution in another state.'17 In 11)09, the State 
Legislature empowered the Board of Charities and Reform to 
confine convicted young adults in the state  ‘'reform atory.”1"’

GO. T he oarlv  universal success o f the juven ile  ju stice  system  is m atched today  
by uni' .a ml d issa tisfaction . One scholar recently review ed the h istory  o f 
theory on the causes and treatm ent o f ju ven ile  delinquency during the 
twen' cth century, l ie  sum m arized h is v iew  o f 80 years o f theory and 
practice by say in g  th at "we are le f t  w ith a choice o f illusions" nnd by 
com paring the juven ile  ju stice  Bystom w ith the proud but naked em peror  
who w as “despite his posturing, p retty  damned ridiculous." L. Em pey, 
D. R oth m an  <£ T. H in sc in , uiipra note G2, nt 212. A nother author, 
w ritin g  from a law  enforcem ent perspective, acknow ledges the critic ism s  
o f the liberals and conservatives, but su ggest th at the progressive concept 
o f ju ven ile  ju stice  has never been given a fa ir  opportunity to operate  
according to its principles. P . I Ia h n , T h e  J u v e n ile  O ffe n d e r  a n d  t h e  
Law  319 (1978).

07. 1888 Wyo. Sess. Laws ch. 57, a t 130.
G8. 1909 Wyo. Sess. Laws ch. 90, nt 137. This statute allowed first offenders 

aged 1G to 25 to serve their term nt the Industrial Institute. These inmates 
were young adult convicts who had been given a full criminal trinl. No 
state reformatory was created until 1927 when a separate building a t  the 
Industrial Institute wns set aside for the housing of "prisoners” t ran s­
ferred from the Poni' mtiary to the Institute. 1927 Wyo. Sess. Laws ch. 
49, a t 48; Wvo. S ta t .  §§ 9-G-201 to -202 (1977). Until 1927 the Industrial
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In 1911, the Industrial Institu te  was created, apparently  to 
handle this category of “youthful f irs t  offenders.”09 In 1913, 
the Institutional T ransfer Statute  was passed to provide a 
way to re tu rn  inmates of the Industrial Institu te  to the 
Penitentiary if  they were unruly or were found not to be 
firs t  offenders.70 I t  wasn’t  until 1915, however, th a t  the 
legislature provided for a separate judicial trea tm en t for 
juveniles and created a category of offenders distinct from 
adult felons and misdemeanants.71 By 1945, “delinquent 
children” were regularly housed a t  the Industrial Institu te  
along with those young adult offenders for whom the Insti­
tute was o?’iginally established.7* Not until 1951 did the

Institute apparently served as tho reformatory but even it  was not estab­
lished until 1911. See infra note GO.

69. 1911 Wyo. Sess. Laws ch. 107, a t  ISO. This law seems to limit tho inmates 
of the ind istrial Institute to those described in note 68, supra, by incor­
poration of the definition found in W yo. Comp. S t a t .  § 640 ( i 910). The 
.’ndustrial Institute was not actually built until sometime a f te r  1913. See 
ill 13 Wvo. Sess. Laws ch. 63, a t  53.

70. 1013 Wyo. Sess. Laws ch. 63, §§ 10, 11, a t  56; WYO. S t a t .  § 9-6-311 (1977) 
(hereinafter . eferred to in the text as Institutional Transfer  S ta tu te) .

71. If 15 Wyo. Sess. Laws ch. 99, a t  113. The delinquent child defined by this 
Act included both delinquent children and children in need of supervision 
in current statutory terminology. The Act nllowcd fo- these children to be 
placed with “child-caring agencies, societies or institutions" but did not 
include the Industrial Institute in the definition of such agencies. The 
category  of “delinquent children” must be carefully distinguished from 
"juvenile delinquents” defined in W yo. Co’..p. S t a t .  § 3127 (1 9 1 0 ). In 
1951, “juvenile delinquents” were persons under the age of 16 who had 
been tried und convicted in a regular ndu't proceeding. They were subject 
tu the normal range of penalties given adult offcnocrs, including impris­
onment nt the Penitentiary. Additionally, the trinl judge could sentence 
them to servo their term nt a reform school or the Industrial Institute.

72. See W yo. Comp. S t a t .  §(, 58-613, 19-1301 (19-15) and accompanying editor's 
notes. Mo statute was ever passed tha t  allowed the statutorily defined 
“delinquent children" to be housed nt the Industrial Institute. Sec supra 
note 71. The compiler of the 1945 statute took the 1911 Act creating the 
Industrial Institute as authority for changing nn earlier law allowing for 
placement of I* year-olds in reform schools to provide for placement in 
tho Industrial ! ititutc. Cuuiparc W yo. Comp. S t a t .  1945 § 58-613 witli. 
W yo. Comp. S ia t .  1920 § 3892. A statute passed in 1913 stntcs that 
"juvenile delinquents" may be housed nt tho Industrial Institute. 1913 
Wyo. Sess. Laws ch. 63, § 8. These "juvenilo delinquents" arc not the 
"delinquent children” defined in the 1915 Act, see supra note 71; but, 
rather, they are young offenders tried and convicted in adult proceedings. 
See supra note 68. The cntcgory of "delinquent children" did not exist in 
1913, while tha t  of juvenile delinnuents did. When the class of "delinquent 
children'' was created by the legislature, no provision was made for placing 
them a t  the Institute. Sco supra note 71.

Tho 1945 compiler confused the two separate categories of "delinquent 
children" und "juvenile delinquents." See supra note 71. 13y doing so, lie 

J made imprisonment nt the Industrial Institute for “delinquent children"
appear to be statutorily authorized when the legislature had never acted 
to do so. The compiler of the 15)20 statutes had not made the change even 
though the statute relied on by the 1945 compiler had been pnssed in 1911, 
The compiler of the 1945 statutes may have been noting to conform tho 

I statutes to tho then current realities since no legislative enactment sup-

m n — — I H —W— —  M B B



660 L a n d  a n d  W a t e r  L a w  R e v i e w  Vol. XVII

legislature finally create a separate juvenile court system 
with distinct powers to adjudicate the delinquency and 
custody of minors.73 This system survived with some mod­
ifications until 1971, when the legislature attempted a 
complete overhaul of the juvenile court sjrstem.74

With the Juvenile Court Act of 1971 the Wyoming 
Legislature was responding not to a broad based political 
movement but, rather, to the recent United States Supreme 
Court rulings in K e n t'6 and Gault.'" The rulings of nine 
judges in 1965 and 1967 would change the course of juvenile 
law almost as radically as the popular movement of 6o years 
before.77 In K en t and Gault, the Supreme Court attacked 
the theory of parens patriae. Juvenile proceedings no m atter 
w hat their purpose frequently result in the substantial loss 
of freedoms and rights th a t  the juvenile would normally 
have. To deny the juvenile offender the traditional consti­
tutional protections is to deny the juvenile the due process 
of the laws.7' The Court did not. reject parair> patriae al­
together but ra th e r  said tha t  some rights remained intact 
while others were subject to reconsideration in light of the 
na tu re  of the juvenile proceedings.7" Thus, in these decisions

ports this substantive change in the statutes. If snt this change in practice 
came sometime after  1934 when the Wyominir Supreme Court declared: 
“The Wyoming Industrial Institute is n reformatory for the custody and 
discipline, of those persons under the age of 25 years . . . who have not 
theretofore been convicted of n crime punishable by imprisonment in the 
state penitentiary." Urnm v. Roach, supra note M, at 79>1. The Juvenile 
Court Act of 1951 was the f irs t  positive legislative enactment which pro­
vided for the placement of juveniles nt t?io Industrial Institute. 1951 Wyo. 
Sess. Laws ch. 124, § 12, nt 194.

This grndunl shift in the use of the Institute, f irs t ns n penul institu­
tion nnd Inter as n juvenile reformatory, complicntcd the intrepretation of 
tlic s tatue nnd case law relating to the housing nnd transfer  of inmates nt 
the Institute.

73. 1951 Wvo. Sess. Laws ch. 125, a t  190.
74. WYO. S t a t . §§ 14-6-201 to -243 (1078 & Supp. 1981). Sec also Comment, 

The Wyoming Juvenile Court A ct of 1971, 8 Land & W a tek  L. R ev. 237 
(1973).

75. Kent v. United States, supra note 8.
76. In rc Gault, supra note 20.
77. K ent nnd Gault attacked the foundations of the juvenile justice system but 

did not destroy it. There is disagreement ns to whether the change’ has been 
primarily the formalities observed by the authorities or whether there is a 
substantive change in the way cases arc handled and decided. The Supreme 
Court has generally adhered to the course it set in the mid-60's but hns 
occasionally raised doubts in some subsequent decisions. N . S c h u lt z  & 
F . C o h en , P u u su in c  J u s t ic e  eoii t h e  C h ild  22-29 (M. Rosenheim ed. 
1976).

78. In rc Gault, supra note 20, nt 27-28.
79. Id. a t  22.
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and subsequent ones, the Court affirm ed the juvenile’s r ight 
to counsel, to present evidence and confront witnesses, and 
to be free from self-incrimination, but did not require the 
juvenile be given a ju ry  tria l in a delinquency proceeding,60 
nor hold tha t  the rules of evidence apply in full force.61 The 
result of these decisions was to force basic revisions in the 
juvenile laws of the 50 states. Juveniles were granted rights 
tha t  had been denied them since the tu rn  of the century. 
In fact, during the 65 years of the juvenile court era, the 
concept of adult due process rights had been expanded while 
the juveniles’ due process rights had all bu t been abolished.61

Wyoming’s legislative response63 to these decisions 
seems at f i rs t  glance to be an a ttem pt a t  a comprehensive 
treatm ent of the State juvenile justice system.64 But the 
provisions for administrative transfe r  to and from the In ­
dustrial Institute  were never a pa rt  of the original juvenile 
code and were not examined or considered as p a r t  of the 
new Juvenile Court Act.6 ’ The confused language of the 1913 
Institutional T ransfer Statute  and its companion sta tu tes60 
remained in tact and stood in strong contrast to the provi­
so. McKeiver v. Pennsylvania, supra note 33.
81. This appears to be an open question. The Supreme Court did constitu­

tionalist1 the juvenile's r ight to confront nnd present witnesses in In rc 
Gault, supra note 20, nt 5G, and cited with npprovnl a law review casenotc 
which called for adherence to the hearsay rules except to the extent tha t 
they are “merely technical.” Id. n t 11 n.7.

82. In describing the workings of the doctrine of parens patriae, Justice Fortas 
wrote: "[The state] docs not deprive the child of any rights, because he 
has none. It merely provides the ‘custody’ to which the child is entitled." 
hi. a t  17. This statement was a paraphrase of nn article published in the 
American liar  /lesorintt'oji Journal in 1902. Id. nt 17 n.21.

83. The Juvenile Court Act of 1971, W y o . S t a t . 14-G-201 to -234 (1978 & 
Supp. 1981).

84. The problems of the Juvenile Court Act of 1971 extend beyond those dis­
cussed in this comment. Because the Juvenile Courts nre not given exclu­
sive jurisdiction over juvenile matters a number of minor courts also 
exercise jurisdiction over juvenile matters. See W y o m i n g  J u v e n i l e  J u s t i c e  
S y stem , A n  E v a l u a t i o n , supra note 1, a t  52-58, 262.

85. W y o . S t a t . § 9-G-311 (1977) is located in Title 9, Administration of Gov­
ernment, under Chapter G, State restitutions. W y o . S t a t . §§ 7-13-101 and 
7-18-102 (1977) arc found in Title 7, Criminal Procedure, under Chapter 
13, Sentence, Imprisonment, Parole nnd Pardon.

The location of these statutes under these headings is not merely 
accidental. It indicates tha t  they were designed co serve the purposes of 
efficient penal administration nnd were never integrated into the Juvenile 
Court Act. Consequently, the legislature never addressed the problems tha t  
arise when the unrestricted trnnsfer provisions come in conflict with the 
Juvenile Court Act’s underlying philosophy of guaranteeing the juvenile 
offender his duo process protections.

SG. See supra note 17.
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sions of the Juvenile Court Act which attempted to exhaus­
tively enumerate the juvenile court’s powers. Furtherm ore, 
there was no sense of the growing body of constitutional 
due process law governing administrative dispositions in­
volving prisoner’s liberty interests in the tran sfe r  provisions. 
The s ta tu tes which were originally drafted in the early days 
of the f i r s t  wave of reform were left untouched in the second 
and third im portant revisions of the juvenile law. In prac­
tice, the application of the statute  amounts to a complete 
g ran t of a rb i tra ry  power to dispose of the affected juveniles 
in whatever m anner the administrators of the Industrial 
Institu te  and the State Penitentiary see fit.

This brings us to a consideration of the Institutional 
T ransfe r  Statute  itself. I t  was passed by the legislature in 
1913 as p a r t  of the legislation which established the Indus­
trial In s t i tu te /7 The language of the law published in the 
Session Laws of Wyoming, 1913, differs only in technical 
details from tho sta tu te  now published as W.S. 9-6-311 
(1977). It now reads:

T ran sfe r  of inmates to Penitentiary or Wyoming 
State Hospital; return  to institute.

(a)  The S ta 'e  Board of Charities and Reform shall 
have the power to transfer to the State Peniten­
tiary , or in case an inmate shall become mentally 
incompetent, to the Wyoming State Hospital, any 
inmate, who subsequent to his committal, shall be 
shown to have been, a t  the time of his conviction, 
an adult, or to have been previously convicted of 
crime, and may also s o  transfe r  any apparently 
incorrigible prisoner, whose presence in the insti­
tu te  appears to be seriously detrimental to the well­
being of the institute; and said State Board of 
Charities and Reform, by written requisition, may 
require the return  to the institute of any person 
who may have been so transferred.

(b) The Board of Charities and Reform shall also 
have power to make all rules and regulations neces­
sary and proper for the employment, discipline,

87. 1913 Wyc. Sess. Laws ch. 63, § 10, a t  56.
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instruction, education, removal, and re tu rn  as
aforesaid of all the convicts in said institute.68

A t f i r s t  glance, the s ta tu te  appears to authorize the admin­
istrative t ran sfe r  of any juvenile inmate from the Industrial 
Institute  to the State Penitentiary, but even this in terpre­
tation is open to question. The Industrial T ransfe r  Statute  
is open to a ttack on a t  least three grounds: on the question 
of its correct in terpretation; on the failure to conform to 

‘-the requirements of constitutional due process; and because 
it  denies the equal protction of the law.

I A. S ta tu to ry  Interpretation

The problem of legislative intent can be stated reason­
ably simply but the solution the courts will adopt is difficult 
to predict since extrinsic evidence of legislative in tent is 
nonexistent, and the statute  itself may be read in contra­
dictory ways without doing obvious violence to the texts 
involved. Briefly stated, the argum ent is th a t  the 1913 law 
was passed prior to the introduction of the current concept 
of juvenile delinquent to the Wyoming legal system. The 
section of the 1913 law entitled “Who May Be Imprisoned” 
defined two separate categories of inmates: those who had 
been “convicted” and who were to be “imprisoned,” and 
‘ juvenile delinquents” who were to be “confined’ a t  the 
Industrial Institute .6" The question is to whom do these 
categories of inmates refer. Dees the statu te  apply to any
person legally housed a t the Industrial Institute or was the
intent of the legislature to single out a more restricted 
category of inmates, those who had been convicted of a 
violation of the criminal code? The problem is greatly con­
fused by the proliferation of contradictory sta tutes dealing 
with minors and young offenders. The legislature’s distress­
ing habit of passing new statutes but never repealing or 
revising the outmoded ones makes the usual probijms of 
determining the legislative intent of state sta tutes even 
more bewildering."0

88. W yo. S tat. § 9-6-311 (1977).
89. 1913 W yo. F f.s s . L aw s ch. 63, § 8, a t G5.
90. See supra  notes 08, 71-72.
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The Institutional T ransfe r  provision of the 1913 law 
infers varicmr-ly to “any inmate,” “any inmate . . .  a t  the time 
of his conviction” and “any apparently incorrigible pris­
oner.” So,'ting out the various dependent clauses in the 
statute, i reasoned interpretation would read: (1> any 
inmate may be transferred  to the Wyoming State Hospital 
i f  he has become insane (now mentally incom petent); (2) 
any convicted inmate may be transferred  to the State Pen­
itentiary if he is shown to have a previous conviction or is 
over the age of 25 (now 2 1 ) ;  and (3) any incorrigible 
prisoner may be transferred  to the State Penitentiary if he 
is shown to be seriously detrimental to the well being of the 
Institute. In 1913, all of the inmates who were statutorily  
authorized to be confined a t  the Industrial Institute  had 
received full criminal tria ls  as adults. In fact, the best 
reading of the statutes indicates that a full adult criminal 
adjudication existed until the creation of the juvenile court 
system in 1951.01 When the juvenile court system was 
created, juvenile proceedings beet me eqir table and not crim­
inal.'12 Even today with the reassertion o constitutional due 
process protections in juvenile proceedings, the adjudication 
in most instances does not amount to a full tr ia l.M Equally 
important, the juvenile being processed through the system

9 1 .  See id. In 1 0 1 5  tho now category of juvenile delinquent included those 
under the ape of 21 who had been convicted of a felony after  receiving a 
full trial. This cntcgory remained unaffected \v  the passage of the Juv­
enile Court Act of 1 9 5 1  which set up the first separate juvenilo court 
system in the state, Following the Juvenile Court Act of 1 9 5 1 ,  there were 
two independent nnd somewhat conflicting statutes defining juvenile de­
linquents. Wvo. CoMt“. S t a t . §§ 1 4 - 3 5 ,  1 4 - 4 1  ( 1 9 5 7 ) .  When the Institutional 
Transfer Statute is considered, there are three separate procedural routes 
by which the same juvenile could ho sentenced directly to the Industrial 
Institute. In all but one of the procedures, the inmate received a full trial. 
That procedure was under tho Juvenile Court Act of 1 9 5 1 ,  W y o . C o m p . 
S t a t . 5 1 4 - 4 1  ( 1 9 5 7 ) .

The conflicting definitions finally fell when the new Juvenile Court 
Act of 1971  established definitions for tho delinquent child nnd the person 
in need of supervision to take tho place of the old single cntegory. Wvo. 
S t a t . {■ 1 4 -C -2 0 1  ( 1 9 7 S ) .  Under the 1 9 7 1  Act, n delinquent child was not 
convicted of a criminal offense nnd had usually bypassed the opportunity 
for a full trial tha t was an integral pnrt  of the determination of delin­
quency in 1 9 1 3 .

92. 1951 Wyo. Sess. Laws ch. 125, § 11(c), a t 191; WYO. Stat. § 14-C-23S 
(1978).

93. W y o . S t a t . § 14-6-224 (1978) provides for an informal hearing unless n 
trial is demanded within ten days after the accused is ndvised of his right 
to trial pursuant to W y o . S t a t . § 14-G-223ic) (1978). The uninformed 
election of tho informal hearing cannot serve ns a valid waiver of the 
juvenile's due process rights in the same way that a plea of guilty by an 
informed nnd competent person will.
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is led to believe th a t  this is a less serious proceeding than 
an adult trial. The juvenile delinquent under the current 
law is in a significantly different position than  the delin­
quent juvenile described in the 1913 law. Indeed, the “delin­
quent juvenile” of 1913 is almost identical to the minor who 
is tried as an adult and sentenced to the Industrial Institute  
under the curren t sta tu tory  scheme. The present day juvenile 
delinquent resembles more closely the “delinquent child” in 
the sta tu tory  language of 1909, though the comparison can 
be distinguished on several points.

When the legislature adopted the Juvenile Court Act of 
1971, it intended to substitute a single coherent sta tu tory  
scheme for the incomplete patchwork that characterized 
juvenile law in Wyoming up to tha t  time.”' The extensive 
enumeration of the powers of the juvenile courts did not 
include the power to commit the juvenile delinquent to the 
Penitentiary.'' ' Under the Act delinquents m ay be held in 
the “county jail or another restrictive facility” for only a 
period of no more than ten days providing they are strictly 
segregated from adult prisoners.'"1 The statutes state that 
the juvenile proceeding is equitable and not criminal and 
that the juvenile incurs no civil disability by operation of 
the Act.1'7 Taken together, these provisions clearly indicate 
that delinquent juveniles were to be treated as a noncrim­
inal class for whom confinement in the Penitentiary  would 
be contrary to the in tent of the Juvenile Court Act and 
beyond the powers vested in the juvenile courts.

When the Institutional T ransfer Statute  was passed, 
delinquent juveniles were convicted of crimes in the regular 
course of adult criminal proceedings. The legislature was 
providing a mechanism for the administrative imposition 
of a sentence that the judiciary had been legislatively autho­
rized to levy.0" In many cases, the inmate had initially been 
sentenced to the Penitentiary- and then administratively
1)4. Sec Bupra noto 1,
95. Wyo. S t a t . § 14-0-229 (1978).
90. Id. § 14-0-229(c) (ii).
97. Id. § 14-0-238.
98. Urani v. Roach, tupra  noto 14.
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transferred  to “ the reform atory.”00 In such a case, the 
adm inistrative power to t ran sfe r  the inmate back to the 
Penitentiary  is the logical and proper corollary to the 
original transfe r  power. In both types of cases the admin­
istrative power is co-extensive with the judicial sentencing 
authority.

The Wyoming Supreme Court upheld this use of the 
s ta tu te  in the 1934 case of U ram  v. Roach.'100 The facts of 
the case illustrate the proper application of the statute. But 
while the holding in the case was substantially correct, the 
opinion contains misleading dicta which has been relied on 
by corrections administrators to justify  improper transfers.

In U ram , a man who called himself John Spaulding was 
arrested, tried and convicted of burglary. When asked by the 
judge, Spaulding said he was 18 years old and th a t  this was 
his f irs t  felony conviction. In light of this, the judge sen­
tenced the man to an indetcrm inant sentence in the Wyo­
ming Industrial Institute. Since the tr ip  from Lincoln 
County Courthouse in Kemmerer to Worland was a two-day 
a ffa ir  in 1928, he was sent to the Institu te  in Worland by 
way of the Penitentiary in Rawlins. At the Penitentiary 
John Spaulding was recognized to be Mike Uram, a form er 
prisoner a t  the Penitentiary and a two-time felon. W ithout 
a hearing, the Board of Charities and Reform ordered Uram 
to serve his sentence at the State Penitentiary. Furtherm ore, 
the Board fixed a minimum and maximum sentence.

Under the committing sta tu te , Uram could not properly 
be sentenced to the Industrial Institu te .101 This is one of 
the three express instances covered under the Institutional 
T ransfer  Statute, allowing fo r  t ran sfe r  in the case of im­
proper sentencing.10* Unlike the case of L arry  B., Uram 
was t i . xl and convicted under the criminal code and the 
judge was empowered to sentence him to prison.103 If  Uram
I J .  W y o . C o m p . S ta t .  § 545 (1910) (cu rren t version nt Wvo. S ta t .  § 7-13-102  

(1 9 7 7 ) ) .
100. Supra  note 14.
101. W yo. Rf.v. S t a t .  5 80-301 (1931) (cu rren t version  nt W yo. S t a t . § 7-13-101

(1 9 7 7 ) ) .
102. See supra  to:;t. accom panying notes 90-93.
103. U rnm  v. Roncli, supra  note 14, nt 703-94.
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was a f i rs t  offender oetween the ages of 16 ana 25, then 
the judge could sentence him to the Industrial Institute. 
By sta tute  this last act was discretionary; it  was and is 
within the power of the judge to sentence an 18-year-old 
f i r s t  offender to the Penitentiary.104

In reviewing the case, the Wyoming Supreme Court 
upheld the administrative change of sentence on the theory 
tha t the published statutes of the sta te  were incorporated 
into the sentence given a t  tr ia l.105 The sentence to the Indus­
trial Institu te  was thereby made conditional on the exis-- 
tence of the sta tu tory  preconditions. The court held th a t  the 
administrative determination of those facts was not a  judi­
cial act but properly within the scope of the administrative 
power delegated to the executive by the legislature.100 While 
the last point could be quibbled with, this f a r  into the court’s 
opinion the theory is sound and would hold up under con­
temporary analysis. Unfortunately, the court went on to 
analyze the need for a due process hearing in a m anner that 
can best be described as dated and misconceived. The court 
admitted that due process notice and  hearing were some­
times required even in administrative hearings but denied 
that those procedures were required in U ram ’s case.10T

The court offered two justifications for denying the 
due process hearing to Uram. F irs t  the court said the due 
process protections did not attach when tran sfe rr in g  convicts 
from “one penal or reformatory institution to another.” 100 
The important question under federal constitutional analysis 
is whether the transfe ro r  and transferee institutions can be 
considered functionally similar or whether they serve dis­
tinct purposes. If  the institutions a re  functionally distinct, 
then the inmate has a protectable liberty interest i r  the 
question of t ran sfe r  and due process protections are .man­
dated.1011 The court was substantially correct in saying that
101. Id. nt 794.
105. Id. a t 105.
10G. Id. nt 70G.
107. Id.
108. Id.
100. The concept of functionnlly distinct institutions was f irs t  announced in 

Baxstrom v. Ilerold, 883 U.S. 107, 113-14 (19GG). In Baxstrom, the United 
States Supreme Court used cqunl protection nnnlyais to invnlidatt a New 
York State procedure for the administrative transfer  of prisoners from
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t ransfe r  from one adult penal institution to another did not 
give rise to a fully protectable liberty interest. The problem 
tu rn s  on the characterization of the Industrial Institu te  as 
an adult penal institution ra th e r  than as a juvenile reform 
institution. The court did not discuss this problem directly 
but indicated tha t  institutions were sufficiently sim ilar to 
allow for unfettered administrative transfer. Rather than 
analyze this issue in depth, the court confused the question 
of whether a substantial liberty interest against transfe r  
existed when an offender was properly held in the Industrial

the penitentiary to the mental hospital. The Court said New York must 
provide the same procedural protections to the imprisoned convict that 
were provided at the regular civil commitment proceeding. The court re­
jected the argument tha t  the person serving a prison f.entence was not 
entitled to the full range of civil rights because of b/s conviction nnd 
sentence to confinement a t n penal institution. The Court held tha t the. 
liberty interest a t  stake was different from the one th a t  had been adjudi­
cated at the original t r ia l . and therefore the convict was entitled to a 
separate determination of his mental condition. Recently, lower courts 
have applied the doctrine to distinguish between juvenile reformatories 
and prisons. See Pirsig, supra note 22, nt 130-89. and cases cited therein. 
When this doctrine is applied to the question of transferr ing juveniles to 
adult penal institutions, the standard is whether the juvenile transferred 
to prison has received substantially the same procedural r ights and pro­
tections as have the adults who were convicted nnd sentenced directly to 
the Penitentiary.

The doctrine is closely related to the more traditional due process 
analysis which looks to see if the juvenile will incur a substantial loss 
of liberty or nn additional stigma by the trnnsfer. Once it  is determined 
thnt there is a liberty interest a t  stake, then the juvenile is entitled to due 
process proceedings sufficient to protect the liberty interest. Goldberg v. 
Kelly, 807 U.S. 254, 262-G3 (1070). While in the case of juvenile offenders 
transferred to penal institutions, both equal protection analysis nnd due 
process analysis mandate certain procedures be given tho juvenile, there 
is a difference in what procedures arc required by each analysis. Equal 
protection requires tha t  the same procedural rights be given all people 
fncod with the loss of the same liberty interest. Even if those procedures 
arc granted to only n limited class of people by statute, court rule or 
common law, they must be given to every person in a similar situation. 
Due process protections nre mandated by the Constitution nccording to the 
importance of the liberty interest involved. Goldberg v. Kelly, supra. Due 
process proceedings arc not derived from statutes or nonconstitutionally 
based court r>.lings.

In the area of tho trnnsfer of juvenile offenders to ndult pcn.nl institu­
tions, the differences between the intended functions of the adult prison 
and the juvenile reformatory will trigger both equal protection arnlysis 
and due process annlysis. The juvenile justice system is a rehabilitative 
system in which the punitive and stigmatizing aspects are minimized. The 
Industrial Institute is clearly a juvenile institution in 1982, rcgnrdless of 
its original role. See supra  noto 72. Placement in the Penitentiary involves 
a significant loss of liberty nnd an increased stigmatization. While many 
authorities have been critical of the apparent failure of juvenile institu­
tions to reform delinquents and of the excessively penal nature of these 
institutions, see In re Gau't, vipra  note 20, a t  18-27, no court enn cqunte 
a juvenile institution to in udult penal institution without granting full 
criminal trial rights to any juvenile. To deny thnt there is a functional 
difference between the Industrial Institute nnd the State Penitentiary in­
validates the basic assumptions of the juvenile system. See Carter v. 
United States, supra note 59 and accompanying text.
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Institu te  with the second issue, namely, th a t  U ram  never 
made a valid claim to tha t  liberty interest. This second line 
of reasoning is the correct basis for the decision in Uram  
regardless of the result of the analysis of the liberty interest 
a t  stake in the transfer.

In m aking his appeal, Mike Uram admitted th a t  he was 
previously convicted of a felony and tha t  he had deceived 
the tria l judge into the improper sentence.1 l'J He claimed tha t  
the t ran sfe r  amounted to an administrative change of sen­
tence which was an improper exercise of judicial power and 
that he could only be resentenced by the courts.111 While the 
court did strike down the administrative imposition of a 
minimum and maximum sentence on this very theory, it  
upheld the tran sfe r  as being within the ' ‘conditional sen­
tence” handed down by the judge and supplemented by the 
sta tu tory  transfe r  provision.112 The court correctly noted 
tha t Uram  was not a member of the sta tutorily  created class 
of f i r s t  offenders who were eligible to serve their sentence 
a t  the Industrial Institute. Uram made only a technical 
claim that he received an improper sentence and did not 
challenge his conviction or the substantive, propriety of the 
sentence. Since he did not deny these facts, he had not placed 
a liberty interest in question and the Board's application of 
the tran sfe r  power required no judicial determination. The 
court noted tha t if Uram had denied the conditional facts 
that required transfer, then a due p ' v  iss hearing would be 
required.113

The decision was correctly founded on this reasoning 
and the court need never have reached the question of 
whether tran sfe r  from the Industrial Institu te  to the State 
Penitentiary was merely a transfe r  from one penal institu­
tion to another. Since the court never examined this issue, 
the brief statem ent to tha t effect found in Uram  should 
properly be considered as dicta. Thus, the result in Uram  
can be defended under current constitutional analysis if
110. Uram v. Roach, supra noto 14, a t 794.
111. Id. a t  795.
112. Id.
113. Id. a t  790.
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correctly read. Unfortunately, the cu rren t policy of the 
Board of Charities and Reform and the superintendent of 
the Industrial Institu te  is to deny all due process protections 
to prospective transferees, citing the dicta in Uram  as sup­
porting their actions. This reliance is without foundation 
in the curren t case law.114

U ram v. Roach correctly indicates tha t  the s ta tu te  will 
remain valid in a i  least three types of cases tha t  are  still 
likely to arise. The fi- st is in the Uram  fac t situation where 
the person is convicted in a district court proceeding but is 
sentenced to the Industrial Institu te  on the basis of false 
information, m aking him ineligible in law for the less re­
strictive sentence. As the court noted in Uram, if the condi­
tional facts arc disputed by the prisoner, he must be granted 
a due process hearing for their determination.nn

The second type of case includes those juveniles who 
were transferred  from the Penitentiary  to the Institu te  by 
the Board of Charities and Reform. The administrative 
transfe r  power in these cases should properly be a two-way 
street. Since the juveniles were originally sentenced to the 
Penitentiary, no challenge can be made th a t  their sentence 
has been improperly altered by administrative action. This 
power is analogous to parole and parole revocation powers 
which are regularly entrusted to administrative agencies."" 
In order to transfe r  this class of juveniles, a due process 
hearing must be granted by the Board.117
114. In discussing duo process nnd equal protection rights, the Wyoming court 

cited only W y o . C o n s t , nrt. 1, §§ a (*. 1C, nnd the discussion of federal 
cases is kept to n minimum, Uram v. Ronch, supra note 14, a t  795-90.

115. Uram v. Roach, supra note 14, nt 795-90.
110. W yo. S t a t .  §§ 7-1.7-401 to -422 (1 9 7 7 ); sec also M orrisey v. B rew er, 408 

U .S. 471, 477 (1972 ).
117. Morrisey v. Iirewer, supra  noto 110, nt 487-88. Tho procedure described is 

initiated by the Board of Parole under W yo. S t a t . § 7-13-102 (19" 7). 
There can be no doubt thnt this is a type of parole even if the revocation 
process is hnndled by the Board of Chnritics nnd Reform. One altcrnntivo 
is to allow the Board of Parole to maintain jurisdiction over this class of 
prisoners and to hnndle them through the normal parole revocation process. 
The power to transfer  the inmate bnck to tho Pcnitentinry could be found 
in Wvo. S t a t . § 7-13-403 (1 9 7 7 ). In cither case, the hearing process set 
out in Morrisey v. Brewer, supra  noto 11G, is constitutionally mnndatcd for 
all parole revocation henrings.

In Morrisey v. Brewer, supra note I I P ,  nt 489, the Court set out the 
minimum requirements of a due process hearing in the parole revocation 
situation, as follows:
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The third  category of inmate which may be properly 
transferred  under the Institutional T ransfer Statute in­
volves the juvenile convicted as an adult in district court 
but sentenced initially to the Industrial Institu te .118 The 
theory relied on in Uram  th a t  the sentence is conditioned on 
the provisions of the Institutional T ransfer  Statute will 
support the transfe r  of this class of inmate, as well.110 In 
this case, the conditional facts tha t determine the appro­
priate  sentence occur a fte r  the sentencing ra ther  than being 
in existence a t  the time of the sentence. This power is anal­
ogous to probation revocation which is recognized as an 
appropriate power for administrative disposition. Once 
again, this class of transferees is entitled to a due process 
hearing.12" There is no problem of notice in this type of case 
since the juvenile is subject to the full range of statu tory  
penalties when he is tried as an adult.

W hat the s ta tu te  cannot properly be used for is the 
transfer  of inmates who were originally sentenced to the 
Industrial Institute  following a juvenile court proceeding. 
In these cases, there is no sta tu tory  authorization for com­
mitment a t  the Penitentiary under the Juvenile Court Act.121

They include (n) written notice of the claimed violation of parole; 
(b) disclosure to the parolee of evidence against him; (c) opportunity 
to be heard in person and to present witnesses and documentary evi- 
dcnce; (d) the right to confront and cross-examine adverse witnesses 
(unless tho hearing officer spccifcially finds good cause for not allow­
ing confrontation); (e) a "neutral nnd detached’’ henring body auch 
ns a traditional parole board, members of which need not be judicial 
officers or lawyers; nnd (f) n written statement by tho factfinc’ers ns 
to the evidence relied on nnd reasons for revoking parole. We empha­
size there is no thought to cqunte this second stage of parolo revocation 
to a criminal prosecution in nny sense. It. i3 a narrow inquiry; tho nro- 
cess should be flexible enough to consider evidence including letters, 
affidavits, and other mntcrial tha t would not bo admissible in an ad­
verse ry criminal trial.

In Gagnon v, Scnrpclli, -111 U.S. 778 (1978 ), a probntion revocation case, 
the Court said the right to counsel was dependent on whether the proba­
tioner claims that there is a question of fnct a t  issue concerning tho nlleged 
violation or whether there nre complicated mitigating circumstances which 
require presentation by nn expert. This standard is now used in parole 
revocation cases. In view of the juvenile’s presumed legal handicap (his 
minority legal status) and prncticnl mnturity, he should be provided with 
counsel as a matter of course in nil these, henrings.

118. W yo. S t a t . tj 7-13-101 (1977 ).
119. Uram v. Roach, supra note 14.
180. See Gagnon v. Scnrpclli, supra note 117; Muson v. State , 031 F.2d 1001 

(W yo. 1981).
W yo. S tat. § 7-13-409 (1977) provides for any probntion revocation  

hearing  to be conducted by nn adm in istrative hearing officer . W cisser v. 
State, 000 P.'Jd 1320, 1324 (W yo. 1979).

121. W yo. S t a t . § 14-G -229(c), (d ) (1978 ).
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The Juvenile Court sentence cannot be characterized as con­
ditional since there are no circumstances under which the 
juvenile court could sentence the juvenile delinquent to the 
Penitentiary. When the Board of Charities and Reform 
transfers  the juvenile delinquent to the Penitentiary, it  is 
not administering the sentence of the juvenile court; it is 
imposing a new sentence. This, unlike Uram, is an improper 
delegation of a judicial power to the executive branch.1"  
The fact that this is currently  done without a due process 
hearing highlights the problems with the procedure. But 
even given a proper hearing, there is no sta tu tory  authori­
zation for the transfer.

A close reading of the legislative history makes it  clear 
that the legislature only authorized the transfe r  of a class 
of offender who had received a full tr ia l and had been 
found guilty of a criminal violation. The 1971 Juvenile 
Court Act provides for noncriminal proceedings tha t may 
be held in an informal manner, without notice to the accused 
juvenile tha t  the proceedings may indirectly result in im­
prisonment at an adult penal institution. The use of the 
Institutional T ransfer Statute  to place the juvenile offenders 
in the general population of the Penitentiary  was never 
authorized by the Legislature and is in clear conflict with 
the disposition provisions of the Juvenile Court Act of 1971.

B. Due Process

In deciding In  Re Gault, the United States Supreme 
Court repeated Justice F ra n k fu r te r ’s famous phrase, “ the 
history of individual liberty is largely the history of proce­
dure.” ' 1'3 This is the key to the attack on the juvenile justice 
system in the United States. The juvenile system was con­
ceived a t  the outset, as being informal, personal, and pater­
nalistic. Juveniles, too, are persons for the purposes of the 
constitutional protections of the Bill of Rights and the
122. W y o . C o n s t , art.  5,  § 1 vests tho judicial power of the state in "a supreme

court, district courts, and such subordinate courts ns the legislature may
. . .  establish. . .

123. Supra  note 20, a t  21 (Quoting Mallnski v. New York, 324 U.S. 401, 414
(1945) (scpurate opinion)).
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Fourteenth Amendment.1-4 Thus, the juvenile, like anyone 
else, may not be deprived of life, liberty, or property w ith­
out due process of the law.1-5 Central to the holding in. Gault 
was the declaration tha t a juvenile proceeding th a t  resulted 
in the confinement of the juvenile involved a protected 
liberty interest. The restriction of the juvenile’s freedom 
could not be wiped away in an a rb itra ry  proceeding simply 
because the court’s intentions were benevolent.1*0

The amount of process due in any case is dependent on 
the nature  of the liberty interest 'd  the extent of the re­
striction.1-7 The Supreme Cour ed the incarceration of 
a juvenile in a reform school ~ serious enough infringe­
ment of a protected liberty in terest to g ran t  the juveniles 
right to notice, the right to be represented by counsel,128 the 
right to a hearing, the right to present, confront, and cross- 
examine witnesses and the right to be free from self-incrim­
ination.120 As extensive as these rights are, the Court did not 
mandate a str ic t adherence to the rules of evidence or formal 
trial procedures, nor did it  require the r igh t to a ju ry  t r ia l130 
or .preliminary hearing to determine probable cause.131 These 
procedural rights are all p a rt  of the guarantees accorded any 
adult accused of a crime where there is a possibility of im­
prisonment for over six months.132 While the r igh t to a ju ry  
trial and to an appeal on the record were provided s ta t­
utorily in the Wyoming Juvenile Court Act,133 the protections 
can be hollow ones.
124. Miller v. Gillis, 315 F. Supp. 94, 99 (N.D. III. 1909). The point is not 

frequently argued. The most famous United States Supreme Court opinion 
dealing with the definition of person under the Constitution is Roe v. 
IFadc, where it was proclaimed tha t  “ ‘person’, ns used in the Fourteenth 
Amendment, docs not include the unborn." 410 U.S. 113, 168 (1973). Tho 
clear but unstated assumption is tha t a child born, even momentarily, is a 
person for purposes of the Fourteenth Amendment.

125. In rc Gault, supra note 20, a t  27-28.
12G. Id. a t  18.
127. Morrisey v. Brewer, supra noto 11G, a t  481.
128. Gagnon v. Scnrpclli, supra note 117.
129. hi rc Gault, supra  note 20, a t  33, 36, 41, 5G, G8.
130. McKeiver v. Pennsylvania, supra note 33.
131. In  rc Gnult, supra note 20, only required the K ent trnnsfer henring prior

to the adjudicatory hearing. See also Kent v. United States, supra  note 8.
In Wyoming, the K ent t ransfer hearing serves ns the only pre-adjudicatory 
henring, if any such henring is held nt all. Wyo. S t a t . §§ 14-C-22G, -237
(1978).

132. In  re Gnult, supra note 20, nt 29.
133. W yo. S t a t . £§  14-6-223 ( c ) ,  -233 (1978 ).
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The lack of effective notice inherent in the sta tu tory  
transfer  provision is a t  the heart  of the due process chal­
lenge. Notice is the f i rs t  of the essential elements comprising 
the modern doctrine of due process. W ithout notice su ffi­
cient to apprise the accused of the charges against him and 
the consequences involved, a person is unable to intelligently 
avail himself of the procedural rights guaranteed him under 
the doctrine.134

Under the present scheme a juvenile accused of delin­
quency is given notice of the crime he is charged with, but 
he will be unaware of the potential penalty attached to a 
determination of delinquency. The court usually does not 
inform the juvenile of the potential for tran sfe r  since it  has 
no power to sentence or t ran sfe r  the juvenile to the Pen­
iten tia ry .13’ A careful reading of the Juvenile Court Act 
gives no hint of the transfe r  process. The common belief is 
th a t  a juvenile delinquent cannot be imprisoned.130

In the juvenile process this lack of notice can be critical 
a t  a very early stage of the proceedings. Once a delinquency 
petition is filed, the accused has only ten days to demand a 
ju ry  tr ia l.137 The tran sfe r  hearing is an optional event.133 
W ithout a prelim/nary hearing, the juvenile may not be 
able to evaluate the seriousness of his predicament and the 
need for a ju ry  trial. Most likely, he remains unaware of 
the possibility of the proceeding resulting indirectly in a 
prison term. J.f the right to the ju ry  tria l is lost by failing 
to demand it, the delinquency hearing will be “ informal,” 
meaning the rules of evidence will not apply in fu 1' force.13'J 
A juvenile convinced he is faced only with the prospect of a 
six-month stay a t  the Industrial Institu te  or probation might 
well choose the inform'd procedure, since a full-blown trial
134. In the area of juvenile adjudications when both the juvenile’s liberty and 

his parents' custody rights nre nt stake, notice must be given to both the 
child and the parents. In rc Gault, supra note 20, a t  31-34,

135. See Wvo. S ta t .  § 14-G-229 (1978).
13G. This statement is made af te r  many months of discussions between the 

author and citizens of all stripes, including a large number of lawyers 
and other professionals who practice outside the field of juvenile correc­
tions.

137. Wvo. S t a t . § 14-G-223(c) (1978).
138. See supru note 131.
139. Wvo. Stat. § 14-G-224(a) (1978).
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involves considerable expense and e f fo r t  Additionally, a 
demand fo r  a ju ry  tria l might well antagonize the judge who 
has extremely broad discretion in sentencing the juvenile.140 
The same juvenile faced with the prospect of prison might 
well feel the full tr ia l was a better procedure through which 
he may seek to protect his interest. The choice is made more 
problematic since i t  m ust be made within ten days a fte r  
filing the petition, frequently before the juvenile has secured 
the advice of counsel. Taken together, the lack of notice, 
the possibility of administrative transfer, and the abbre­
viated time during which the accused may demand a tria l 
and formal hearing procedures make the sta tu tory  protec­
tions g ran ting  a ju ry  tr ia l and subsequent r igh t to appeal 
little more than window dressing for the discredited prac­
tices tha t  existed in the juvenile courts before G ault

A second due process challenge focuses on the tran sfe r  
stage ra th e r  than the delinquency determination. While the 
earlier analysis only applies to those people who are pro­
cessed through the juvenile courts, this challenge applies 
equally to juveniles found delinquent, and juveniles con­
victed as adults and either sentenced or subsequently t ra n s ­
ferred to the Industrial Institute. The liberty interest a t  
issue in the t ran sfe r  stage can best be understood by analogy 
to cases involving parole, probation, and good time release.141 
These are all statutorily  created rights, which are not m an­
dated by the Constitution. A sta te  could choose to allow fixed 
sentences for a proper criminal conviction. Once a release 
program is legislatively authorized, however, the convicted 
person may not be denied due process in the administration 
of these program s.14- Thus, it  is unim portant what proce­
dures led to the placement of the juvenile a t  the Industrial 
Institu te ; the very placement a t  a reform institution is a 
protected liberty interest, a sta tu torily  created right.

The existence of this liberty interest triggers a bal­
ancing test which, weighs the seriousness of the individual’s 
potential loss against the State’s interest in sum m ary pro­
140. Id. § 14-G-229.
141. Sec supra note 117.
142. Morrisey v. Rrcwer, tupra  noto 110, n t  480-84.
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ceedings.713 Generally, the!1 State may not use sum m ary pro­
ceedings for its convenience or to save money; rather, an 
emergency situation m ust exist to justify  sum m ary pro­
ceedings. I f  immediate action is required to meet an emer­
gency, due process may not be denied except to the extent 
necessary to meet the emergency. A hearing may be delayed 
in some cases, but i t  may not be denied permanently.144 In 
practice, tran sfe r  from the Industrial Institu te  has to be 
approved by the Board of Charities and Reform which meets 
only monthly.14' There is adequate time between monthly 
meetings to hold a proper hearing. Parens patriae is not a 
justification for sum m ary proceedings, and no other serious 
governmental interest has been suggested for withholding 
a due process hearing from transferees.

The amount of process due a t  the transfe r  stage de­
pends on the na tu re  of the liberty interest involved. If  the 
transferee  has received a full tr ia l in district court, the 
tran sfe r  hearing need not amount to a full tr ia l;  but, a t  the 
least, it m ust include notice, a hearing before a neutral 
hearing body, opportunity to be heard and present witnesses, 
opportunity to confront witnesses, right to representation 
by counsel, and a written  explanation of the reasons for 
t ran sfe r .11" The juvenile offender who has only had an in­
formal hearing in a juvenile court may not be transferred  
to the Penitentiary  by an administrative board since he has 
not yet been granted his full due process protections a t  the 
initial stage of commitment. It is doubtful that full trial 
proceedings can be constitutionally conducted by an admin­
istrative board in such a case.147

C. The Equal Protection Problems

Separate from the due process analysis, the Equal 
Protection C au se  of the Fourteenth Amendment requires
143. hi.
144. The Supremo Court hns held thnt no such state interest exists in the parole 

nnd probation situations. Id.; see also Gagnon v. Scnrpelli, supra note 117
145. Wvo. S t a t . § 9-3-702 (1977).
146. See supra note 117. ^
147. See Wvo. C o n s t , art. 5, § 1; Uram v. Ronch, supra note 14. For the juv­

enile offender the r ight to a sentence by n district court judge is nn in­
tegral pa r t  of his due process rights. See Meniphn v. Rhay, 389 U.S. 128 
(1967). The indeterminate term given a t  juvenile court proceedings docs
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that each person who is imprisoned must receive the same 
procedural protections, whether or not they are constitu­
tionally or statutorily  required.143 Thus, even if  the present 
use of the transfer s ta tu te  was upheld as being legislatively 
authorized and as meeting due process requirements, the 
statute  would be invalid if it resulted in one class of offend­
ers which received fewer procedural protections. The juv­
enile who is given an informal juvenile court delinquency 
hearing which results in his placement a t  the Industrial 
Institute, and who is subsequently transferred  by summary 
administrative action, has not received the same procedural 
protections as one who has been tried and sentenced in a 
district court proceeding.140

A second violation of the equal protection clause occurs 
because the juvenile offender is denied a fixed sentence 
determined by a judge in an appropriate due process set­
ting.1'’" Tin- transferred  juvenile keeps the original indeter­
minate sentence tha t he received a t  the juvenile hearing.IM 
If a juvnile is placed in the Industrial Institute for a status 
offense or a delinquent act amounting to a misdemeanor or 
a felony carrying a penalty of only a few years,'53 the juv­
enile faces a term a t  the Penitentiary that would exceed the 
punishment authorized for a convicted adult. Even if the 
delinquent act charged is a serious felony, the juvenile has 
not had a proper sentencing before a judicial officer to 
determine the mitigating and aggravating circumstances 
and the appropriate sentence.lfta The indeterminate sentence 
is valid only as the quid pro quo for rehabilitative treatment. 
Once the juvenile is transferred  to the adult penal institu­
tion, he has the same r igh t to a judicially determined min­
imum and maximum sentence as does the adult convict.1™

not moot tho Rtatutory Rontencing requirements found in Wvo. S ta t .  
Sf> 7-33-201 to -205 (1D77). Sentencing is a judicial function under tho 
Wyoming Constitution. Uram v. Roach, supra note 14.

148. See Pirsig, supra noto 22.
149. Sen supra note 109; Shone v. Maine, 40G F.2d 844 (1st Cir. 1909).
150. See supra note 147; United States ex rcl. Scro v. Preiser, supra note GO.
151. See supra notes 12-14.
152. Sec supra notes 29 & 38 nnd nccoinpnnying text, for explanation of tho 

classifications of juvenilo offenders.
153. See supra note 147.
154. United States ex rcl. Scro v. Preiser, supra note GO, nt 1123-24.
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At this point, it  may be useful to make a comparison 
of the results under the due process analysis and the equal 
protection analysis. Due process piotections arise because 
a significant liberty interest is threatened. The extent of 
this threatened loss is the factor th a t  determines what kind 
of due process procedures are necessary. The grea ter the 
difference between the liberty interests associated with con­
finement a t  the two institutions, the g rea ter  the,procedural 
protections must be. All the procedures required by the due 
process analysis are  constitutionally mandated. These pro­
tections a ttach to those tried and sentenced in district court 
as well as to delinquent juveniles, regardless of the nature 
of the proceedings tha t  placed them a t  the Industrial Insti­
tute.

Under the equal protection analysis, the State must 
provide substantially the same protections to all. Once it is 
determined that the transfe r  involves a change in the func­
tional conditions of the institutional confinement, then the 
person is entitled to the complete range of rights and pro­
tections given to others faced with a similar restriction of 
liberty. In the case of transfe r  from the Industrial Institute 
to tho Penitentiary, a juvenile would be entitled to the 
equivalent of a full adult trial. Procedural protections 
granted by the Constitution, state laws or even the custom 
of tbe jurisdiction are all required to be provided equally 
to all people threatened with the loss of the same liberty 
interest. However, a person convicted and se n ten c e  in a 
district court proceeding will have received the full range 
of trial rights required by the Constitution and by statute. 
This tria l satisfies the equal protection requirements whether 
the convicted person is sentenced directly to the Industrial 
Institute or is sentenced to the Penitentiary and is admin­
istratively transferred  to the Industrial Institute later. For 
these transferees, the only challenge that applies is based 
on the due process analysis. The hearing required in their 
case may be less stringent in its protections. The form at for 
this type of hearing may be taken from the decisions in the 
probation, parole and good time release cases. The Wyoming 
Supreme Court has recognized this line of cases and may
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be expected to follow them closely if  called on to set stan­
dards fo r transfer  of this class of transferees.135

C o n c l u s i o n

The three-part analysis of the Institutional T ransfer 
Statute leaves no doubt tha t  the t ran sfe r  of juvenile offend­
ers from the Industrial Institu te  to the State Penitentiary is 
statutorily  unauthorized and violates the due process and 
equal protection clauses of the Fourteenth Amendment.150 
The various challenges to the validity of the sta tute  affects 
every type of potential transferee. The statute  does not 
authorize the tran s fe r  of juveniles judged delinquent or in 
need of supervision in spite of claims to the contrary by 
current State officials. Even if  it  did, the sta tu te  is invalid 
as to these juveniles since it does not provide the procedural 
protections required by the Constitution. The State Board 
of Charities and Reform has adhered only to the minimum 
requirements of the s ta tu te  and has done nothing to correct 
the defects of the statute. Those persons convicted in an 
adult tria l in d istric t court and placed in the Industrial 
Institute are also entitled to an appropriate due process 
hearing prior to their transfer. While the hearing need not 
reach the formality of a full trial, it  must include the essen­
tial elements of constitutional due process.

Perhaps the most disturbing aspect of the administra­
tion of discipline a t  the Industrial Institute is the complete 
lack of standards a t  all levels of administration. The stan-
155. Mnson v. State, supra note 120.
150. In Shone v, Maine, supra note 149, a federal district court invalidated a 

transfer  statute similar to the one in Wyoming using a combination of all 
three analyses—legislative, due process, and equal protection. The federal 
court rejected the contention tha t the transfer  provision was incorporated 
into the sentence of the original court. Similarly, the court rejected tho 
assertion that transfer  wns essential to maintain order, nnd therefore tho 
power to transfer represented a significant state interest thnt should give 
rise to nn implied power to trnnsfer. This interpretation wa3 only avnil- 
nhle if the state had provided for notice nnd a hearing followed by state 
review of the decision. The court also rejected the claim thnt confinement 
in the State Penitentiary was not for the purposes of punishing the juv­
enile, but rather it was the only "treatment" available since the other 
rehabilitation prgorams had failed. The court affirmed thnt tho two insti­
tutions were distinct nnd th a t  therefore the juveniles had a right to a duo 
process hearing. The last portion of the opinion confuses the due process 
analysis and the equal protection analysis r.t a point where they almost 
seem to merge. The decision reached is similar under cither analysis.
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dardless sta tu te  is used to justify  sum m ary action by the 
Board of Charities and Reform. The Board itself has no 
procedure for addressing tran s fe r  and disciplinary issues 
beyond the official approval made by motion, parlim entary  
discussion and sum m ary vote. A t the Industrial Institute, 
there is no formal institutional procedure for determining 
when transfe r  should be sought or discipline administered, 
and no code of disciplinary regulation exists to guide the 
resident juveniles in their behavior.1"7 Taken together, this 
scheme confronts the juveniles caught in the system with a 
formless, a rb i tra ry  bureaucracy tha t  can punish without 
w arning  and without heed to their protest. In the present 
system there is no particu lar  s tandard  to measure behavior 
which will result in punitive t ran sfe r  or other discipline.

In this setting, the United States Supreme Court’s 
warning in Gault should be kept in mind: the juvenile 
cannot be expected to respect an authority  which appears 
secretive and a rb i t ra ry  no m atte r  how well intentioned its 
motivation. The delinquent juvenile will be better served by 
regular and orderly proceedings where the course of his 
rehabilitation is openly and fa irly  considered.15s Finally, the 
juvenile, like all people, is entitled to fundamental, protec­
tions of the Constitution.

DUANE M. KLINE, III

157. See supra note 50.
15S. In  rc Gault, supra note *20, a t  26-27.
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court procedure by legislative act without the co: stitutionally
• * • • *

required two-thirds vote to effect such purpose*

B. CURRENT PROGRAMS. . . ,

1. .Juvenile Jurisdiction. The principal current project in
i

the program of the judicial council concerns transfer of juvenile 

jurisdiction from the magistrate court to the superior court . 

level. This problem was initially considered by the judicial 

council at its meeting at Fairbanks November 15, 2962. The 

council at that time rejected action recommending transfer in 

favor of a proposal for careful study of the problem, and re­

quested an appropriation of $1,000 toward accomplishing this .
1 •

study.. .At the opening of the. first session of the third legis­

lature in January 1963., House Bill No. 11 was introduced on 
this subject at the request of the legislative council, and it 

proposed transfer of jurisdiction over juveniles to the superior

court. The recommendation of the judicial council for a care- 
• * 

fui study of the proposal was considered by the'legislature,

with the result that House Bill No. 11 was held in committee for

action in the second session of the third legist'/ure in 1964,

and the sum of $1,500 was provided to the judicial council to
make the' suggested study.

To accomplish this study the council engaged the ser-
i1
\

vices of the National Council on Crime and Delinquency, a princi-
4.

pal national research agency engaged in this field. Because of 

the Importance of the work, the NCCD agreed to undertake the



effort at a scope requiring substantial use of its own re­

sources beyond the funds available to the Judicial council.
* j

The plan for study called for a professional consultantit
from the western regional office of the NCCD to travel to each

i
principal community and to representative smaller towns in 

Alaska to gather basic information necessary for making recom­

mendations on the problem. .

To carry out the plan the close cooperation of the 

Department of Health and We Ifare,; including particularly the 

Director of the Youth and Adult Division, was obtained, and 

substantial advance arrangements for the consultant's visit 

were made. All state and local government officials associated 

in problems of handling Juvenile delinquency cases, as well as' 

citizens groups known to be Interested in these matters, were 

informed of the plan for the study. A schedule was fixed for
r

public hearings in the locations to be visited.

During the first two weeks in July 1963 * the assigned 

consultant, Mrs. Helen' D. Sumner, traveled through Alaska and • 

conducted the survey as planned. At the conclusion of her trip, 

details for preparation of the NCCD report were discussed with 

the chairman of the council in Anchorage'. In addition relevant 

statistical information, applicable laws and other data were 

furnished to the NCCD.

Early in October, 1963j the report of the NCCD was pub­

lished and distributed under the auspices of the council to numer­

ous officials of the executive branch, all members of the legislature,



local government officials and other persons interested in 

this topic throughout the state.
. ' . . i . . . •• • ' • • •

At its meeting at Ketchikan, October 17-18, 1963*
r ' * *

members of the council received the report and resolved to fix
• , , ' ,i . . . . • .

a period of thirty days In -which individual ^embers might con- 

.slder its recommendations and determine their own views.

Other materials considered by the council included a
• % • . *i . • i . * • •

draft version of a revised House Bill No. 11, prepared to make 

it consistent with principal recommendations of the NCCD report.

In addition a proposed rule-to be addud to the rules of civil
•  • *  . • •

procedure promulgated by the supreme court was prepared to carry 

out in further detail the recommendations of the NCCD report. 

Consideration of the problem by the judicial council Included
i . ' • • • •

review of the proposed revised version of House Bill No. 11 

and the proposed implementing rules of court procedure.

By correspondence with the chairman of the council, its 

members have Individually endorsed the recommendations of the 

NCCD report and the proposed legislation and rules to effectuate 

its purposes.

2. Judicial Salaries. Also at its most recent meeting at 

Ketchikan, the council renewed its recommendation for passage 

of legislation to increase the salaries of justices and judges. 

This recommendation is Intended to complete the effort, parti­

ally accomplished by establishment of the judicial retirement 

system, to make the salary and other benefits for' state
, t , • ,

Justices and judges reasonably commensurate with those currently



In addition, the bill would provide for future increases after 

endorsement of a justice or judge by the electorate. The legis-
r
1

latio: was initially endorsed by the council in November 1962, • 

and this recommendation was used in obtaining introduction of
1

the bill. The council renewed its endorsement at its meeting in 

Ketchikan, October 17-18j 1963. The recommendation- is made in 

the effort to assure retention of the services of qualified 

judges as well as to attract well qualified candidates as future 

vacancies may arise.

2. Juvenile Jurisdiction.' The council recommends enact­

ment of a revised version of House Bill No. 11, which would re­

quire proceedings relating to a minor under eighteen years of 

age to be handled in the superior court. The revised version * 

also authorizes district and deputy magistrates to order a minor 

taken into custody pending proceedings in the superior court; 

this provision would enable immediate handling of difficult 

juvenile cases in locations where a superior court judge does 

not reside. In its endorsement of this legislation the council 

also recommends adoption of a rule by the supreme court which

would govern all proceedings relating to family relations prob-
* .

lems in the superior court. In substance the proposed rule 

establishes a family court division of the superior court and 

contemplates assignment of a superior court judge solely to the 

function of this division. By this approach the recommendation 

of the report made by the National Council on Crime and Delin­

quency for establishment of a family court can be met with a 

minimum of legislative action necessary.
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full year after the superior courts were activated. The back­

log of civil cases on July 31, 1961, was at 1,548. At the end 

of September 1966, it was 2,011. A similar comparison exists 

with criminal cases. On July 31, 1961, there were 88 pending 

criminal cases. At the end of September 1966, there were 178 

pending criminal cases. The result of these increases is that 

trials can no longer be set at an early date, particularly the 

trial of the larger cases which involve substantial trial time. 

This tends to make true the adage that "justice delayed is 

justice denied".

The situation as described in the Third District
•r

requires the appointment of an additional superior court judge 

in order to meet this more than 20% increase in pending cases.

A second superior court judge is needed to man the family court 

matters that will be handled at the superior court level if 

jurisdiction over juveniles is transferred from the district 

court, pursuant to the pending recommendation of the Judicial 

Council. The juvenile caseload in the Third District now 

requires substantially the full time of a district court judge. 

Not only will this caseload demand an additional judge, but 

also the numerous other domestic relations matters that will be 

handled in the family court division will mean that the full 

time of a superior court judge must be devoted to this 

assignment.

D . Transfer of Juvenile Jurisdiction.

1. Recommendation. The Council recommends that

- 1 2 -



jurisdiction over juvenile cases be transferred from the 

district court to the superior court.

2. Justification. The recommendation for transfer 

of juvenile jurisdiction from the district court to the supe­

rior court is one originally made by the Alaska Judicial 

Council in January 1964. The sum of $1,500 had been appropri­

ated by the third legislature, first session, in 19C3, for the 

purpose of making a study of whether this jurisdiction should 

be so transferred. To accomplish the study the Council 

engaged the services of the National Council on Crime and 

Delinquency, and this organization made a thorough study of the
t

problem, which was communicated to the legislature in the form 

of a printed report by the National Council on Crime and 

Delinquency. ' There is a recognized national standard require­

ment that juvenile jurisdiction be in the highest court of 

general trial jurisdiction. This provides a strength and 

stability in the juvenile court program and continuity and 

uniformity in the handling of juvenile cases. The record of
t

turnover in personnel in the district court is alone sufficient 

to show there is a constant interruption of the need for 

continuity and stability in the handling of these cases.

The degree of training and maturity available in 

the superior court, with its more careful selection require­

ments, is obviously greater. The critical problems of the 

youth oi this state demand this better qualified handling of 

their solution.

- 1 3 -



The Council accordingly renews its recommendation 

that the transfer of juvenile jurisdiction to the superior court 

be made and that funds necessary to obtain required additional 

judicial manpower in the superior court for this purpose be 

appropriated.

E . Judicial Disqualification.

. 1. Recommendation. The Council recommends to the 

superme court that a rule be adopted providing for peremptory 

disqualification of judges for bias or prejudice, together with 

a rule providing for appointment of lawyers as judges pro 

tempore.

2. Justification. The Judicial Council has not 

independently studied the question of whether there should be 

peremptory disqualification of judges, but the Council has 

received information as to work done in this area by a special 

advisory committee to the supreme court, appointed to consider 

the subject. The chief justice called for establishment of a 

committee upon request from the governor that a study of this
r

subject be made. The committee was composed of representatives 

of counsel for plaintiffs, counsel for defendants, the attorney 

general, a judge of the superior court, and the chief justice. 

The special committee was composed of Mr. George Boney, Mrs.

Mary Alice Miller, Mr. James Tallman, Mr. David Thorsness,

Mr. Ralph Crews, Presiding Judge Ralph E. Moody and Chief 

Justice 3uell A. Nesbett. After meeting a full day on the 

subject, representatives of diverse viewpoints were asked to
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6. Judicial retirement.

7. Additional superior court judges.

8. Judicial disqualification.

All of these programs have been acted upon after a good 

deal of study. Some of them have since been fully implenented. 

Others have had further action and progress. Some projects 

were earmarked for further study and consideration.

1. Juvenile Jurisdiction. A proposal to transfer 

juvenile jurisdiction from the district court to the 

superior court had been under consideration by the Council 

since November 15, 1962. In 1963 a study of this project 

was made by a representative by the National Council on 

Crime and Delinquency, following which the necessary 

legislation was drafted. The legislation failed passage 

in the 1964, 1965 and 1966 legislative sessions. In 1967 

this proposal was introduced and passed by the legislature 

as Ch. 110 SLA 1967. This bill'repealed portions of the 

Alaska Statutes pertaining to proceedings related to 

minors and vested jurisdiction in the superior court, which 

was also empowered to designate district judges and 

magistrates as masters in this field under Civil Rule 53.

The chapter also provided for emergency juvenile power for 

magistrates and district judges.

2. Judicial Salaries. Some steps have been taken 

since the Fourth Report of the Council toward the

-45-
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* * * P U B L I C  S E R V I C E  A N N O U N C E M E N T * * *

STATEWIDE TELECONFERENCE

MONDAY, JUNE 6, 1983 3:00 - 5:00 P.M. (PDT)

SUBJECT: CS HB 109 (JUD)

AN ACT RELATING TO PERSONS 16 OR 17 YEARS OF AGE 
WHO ARE CHARGED WITH UNCLASSIFIED OR CLASS A 
FELONIES; AND AMENDING THE CHILDREN'S PROCEEDINGS 
WAIVER PROVISIONS.

This bill, introduced by Sam Pestinger (R), Anchorage, 
provides that juveniles aged 16 or 17 charged with an un­
classified or class A felonies must be arrested and prosecuted 
as an adult, and be sentenced under the presumptive provisions 
of law for confinement in a correctional facility for adult 
offenders.

Also included in the bill is a provision that the court 
may waive children's court jurisdiction over a person under 
the age of 18 if "..there is no substantial likelihood that 
the person can be successfully rehabilitated under children's 
court proceedings."

COPIES OF THE BILL CAN BE OBTAINED FROM YOUR LOCAL LEGISLATIVE 
INFORMATION OFFICE, WHERE YOU MAY TESTIFY BEFORE THE SENATE 
HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE ON JUNE 6TH.

MEMBERS OF THE COMMITTEE: JOE JOSEPHSON (D), ANCHORAGE, CHAIR;
VIC FISCHER (D), ANCHORAGE, VICE-CHAIR; RICK HALFORD (R), CHUGIAK 
PAPPY MOSS (D), DELTA JUNCTION; AND PAUL FISCHER (R), SOLDOTNA.

**** ALL TESTIMONY IS WELCOME************************************

FOR MORE INFORMATION: Contact Nancy Deitrick at 465-4907
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. A laska's Children's Code

C E C IL IA  K L E IN M A U F  
B E T S E Y  M c u U IR E

E n a c tm e n t  o f  a la sk a 's  new  C h ild ren ’s Code w as  
a ch ieved  o n ly  a fte r  ye a rs  o f  s tru g g le  in v o lv in g  

m a n y  p ro fe ss io n a l a n d  p u b lic  forces. The  
code is co n s id ered  a b rea k th ro u g h  in  

leg is la tio n  fo r  children.

Tbrnied " a  m ajor b reak th rough  in juvenile legislation” [5:1], 
A lask a 's  recently enacted  Children 's  Code is the culm ination of 
years  of work in behalf of children, w ith  the evolution from concern 
to  actual s ta tu te  revision a com plicated and exhausting  process.

U n dertak ing  extensive juvenile law review ra th e r  th an  sett l ing  
for a piecemeal approach had obvious advan tages ,  h u t  the practical 
realities were formidable. In th e  in tere sts  of having  o thers  benefit 
for A laska 's  experiences, th is  paper p resen ts  an account of the pro­
cess and mechanics of the work, us well as  the innovative child 
welfare concepts embodied in the new laws.

B ackground

A w areness am ong professionals of the need to revise A laska’s 
ch ildren’s laws also entailed aw areness  of the need to en ter  the

Cecilia Xieinkauf, M.S. It'., ACS IF, is A ssis ta n t Professor o f  Social Work, 
U niversity o f  Alaska. Anchorage. She represented the A laska Chapter, 
A'ASIF, on the Children's Code Task Force, and is legislative lobbyist for 
the Alaska  /V.-t.S'U’. Ile tsey McGuire, M .A., N A SW , Motional Association  
for the Education o f Young Children, is former E xecutive  Director. A laska  
Office o f Child Advocacy, Office o f  the ( inventor. Portions o f  this paper were 
presented at the CU'A.-l iXorthweut Regional Conference at Calgary, A lber­
ta, Canada, in 11)77.
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legislative area, where such change would take  place. In 1969 and 
1970 several legislators began  to consider w ith professionals, lay 
people and  Region X s ta ff  (HEW) various m ethods of achieving law 
reform, and  u l t im ate ly  proposed creation  of an Office of Child A d ­
vocacy, to  carry  o u t  such a m assive  ta sk  as one of its  many areas of 
concern. In 1972 this office was created  by legislation in the Office 
of the Governor and  charged with responsibilities th a t  included pro­
viding “ leadership in recom m ending  legislative change which af­
fects the  provision of ch ild ren’s and  child development services 
[12]." A t  the sam e time, the  A laska  Legislative Affairs agency was 
directed to  compile all ex is t ing  laws per ta in ing  to children to 
facilitate the review.

A lthough  th e  Office of Child Advocacy was not funded until Oc­
tober 1973 and  did no t  go in to  operation until Jan u a ry  1974, other 
efforts gathered  su p p o r t  for the development of the Children's 
Code. M ost no table was th e  des ignation  in 1973, by both  the League 
c f  Women Voters (LWV) of A laska and the Alaska Chapter, Na­
tional Association of Social W orkers (NASW), of the Children's 
Code as  a priority  need in Alaska. From  1973 until enac tm en t in 
1977, these tw o groups m ain ta ined  lobbying efforts for passage of 
the  code.

In 1974 the  Office of child Advocacy was functioning well and 
sponsored conferences on “ The Child and  the Law " designed to 
identify  areas of concern ab o u t  ex is t ing  laws, for professionals and 
public. The conferences also  alerted  legislative and governmental 
lenders to  the increasing need and  su p p o r t  for both law reform and 
service im provem ent. Because of the close interrelationship be­
tween legal requ irem ents  and  service delivery, the A laska Chapter, 
NASW, requested  of the L eg is la tu re  th a t  year a comprehensive 
s tu d y  of A lask a ’s child welfare services, for recommendations that 
would influence future  law revision. In  response, the Legislative 
Council con trac ted  with the Child Welfare League of America for a 
survey  of services, the  findings of which were presented to  the 
A laska Legislature early  in 1975.

Law Revision b egins

The Legislative Council, by now accepting the need for reform, 
joined wit h the  G overno r 's  Office of Child Advocacy and interested 
groups to consider the  b e s t  approach  to  law revision. A plan was 
devised for creation of u 'Ihsk Force of professionals and citizens
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rep resen ting  broad social, legal and  judicial in te re sts  who would 
w ork together  with  the legal s ta f f  of the Legislative Affairs Agency 
tow ard  creation of the C hildren’s Code. As th e  coordinating body, 
the  Office of Child Advocacy provided legal staff, and  i ts  executive 
d irec to r served as Task Force chairperson. The Governor 's  Office 
also m ade travel funds available for Task Force members. By Ju n e  
1975 the  work began, w ith  the  Task Force s ta t in g  its  intention to 
‘‘. ..determ ine the areas of A laska  law dealing with children which 
are m o s t  in need of review, look critically a t  A laska 's  approach to 
th e  t re a tm e n t  of children in these  areas, com paring  A laska’s ap ­
proach to  th a t  of o ther s ta tes ,  and  to su b m it  legislation to the 
Legis la tive  Council rev is ing  the  s t a tu te s  which th e  Task Force 
de term ines  to  be in need of revision [6]." A report  on these efforts 
w as to  be m ade to  the Legislative Council in December 1975.

A lth o u g h  so m ew h a t l im ited  by  t im e co n s t ra in ts  (August- 
Decem ber 1975), the  Task Force efforts  did resu lt  in two m ajor 
recom m endations  th a t  were in troduced  in legislation in J a n u a ry  
1976. The first was for the clarification and  expansion of the " g u a r ­
d ian  ad  l i tem "  concept to provide for the representa tion  of 
ch ild ren’s b es t  in te rests  a s  well as  their  preferences. The require­
m en t  th a t  the  cour t  specify the  d u t ie s  an d  au tho ri ty  of the guardian  
w as also included. The second recom m endation  was for the repeal of 
A la sk a ’s s ta tu te s  for bo th  Dependency and Child in Need of Super­
vision actions, in favor of a new designation, “ Child in Need of 
A id " —a totally  new approach  to issues of children before the court.

T he  legislation w as considered th ro u g h o u t the 1976 legislative 
session, b u t  did n o t  pass. I t  did, however, give tangib le  proof th a t  
th e  Task Force approach  (when provided w ith  sufficient legal exper­
tise) w as n feasible w ay to  accomplish law revision. I t  also extended 
effo rts  to educate  leg islators ab o u t  the need for change, and 
facilita ted  d iscussion and consideration  of a m ajor public policy 
sh if t  aw ay  from s ta tu s  offenses and  aw ay from s ta tu te s  th a t  tended 
to  p lace b 'a m e  as p a r t  of th e  ad ju d ica to ry  processes.

S upportive  Legislation

Two o ther m easures  in troduced  and  passed  in the 1976 legislative 
session con tr ibu ted  significantly  to  the u lt im ate  enac tm ent of 
A lask a 's  C hildren 's  Code. F ir s t  and  forem ost was a  Concurrent 
R esolution (SCR75) d irec ting  the Legislative Council to  "review the 
ex is ting  laws re la t ing  to children specifically and  the  family in
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general and to  accomplish any  necessary revision to  harmonize con­
flicts, supply  omissions, and  generally clarify and  m ake complete in 
one body of law A laska 's  family law [5]." This  clear directive th a t  
s t a tu te  revision continue w as supported  by  funding in the council’s 
b u d g e t  for continued legal research for the  Thsk Force.

The second piece of legislation, resu lt ing  from a recommendation 
in the  earlier Child Welfare League of America study, established a 
far-reaching s ta tem en t  of public social policy for children in Alaska 
t h a t  provided a philosophical basis  from which later code positions 
were to  emanate.

The purpose  of this t i tle  a s  it re la tes  to children is to 
secure for each child the  care and  guidance, preferably in 
his own home, th a t  will serve the  moral, emotional, men­
ta l  and  physical welfare of the  child and  the best in terests  
of the community, to preserve and  s tren g th en  the child’s 
family ties whenever possible, rem oving him from the 
cus tody  of his p a ren ts  only as a la s t  resort when his 
welfare or safe ty  or the protection of th e  public cannot be 
adequate ly  safeguarded  w ithou t removal; and when the 
child is rem oved from his family to secure for him ade­
q u a te  cus tody  and  care [12].

T he Code I h D rafted

S upported  clearly by the L egislature and  with sufficient funding 
from Legislative Affairs for full-time legal counsel, the Thsk Force, 
w ith  continued support  from the G overnor 's  office, resumed vrork in 
the  sp ring  of 1976, with v as t ly  increased capability  for research and  

•t s t a tu t e  draft ing . The procedure adopted  for arriv ing  a t  recommend­
ed changes w as for the  Task 1 orco to identify, consider and  establish 
p riorities  for issues of concern together  w ith the staff  attorney, then 
to  research possible approaches and to su g g es t  s ta tu to ry  language 
for various options. T he possible revisions were the i discussed and  
ag reem en t reached on how to proceed. Specific language was then 
d ra f ted  and  finally voted on the  by Task Force. The wide variety of 
urban  and  rural, professional and lay opinions represented on the 

i Thsk Force m ade this approach  the m ost  feasible, as the group was
once again working ag a in s t  a year-end deadline if legislation was to 
be introduced in January .  The proposed Children’s Code was 
p resen ted  to the  Legislative Council in N ovember 1976, and in-

J
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t roduced in to  both the  A laska House of Representatives and the 
Senate  early  in 1977.

Lobbying E ffo rts

The development of recom m endations for s ta tu e  changes was on­
ly half the battle ; the  o ther half was to  have the recommendations 
become law.

As 1976 was an election year, a good deal of education of 
legislators had  taken  place during  the  fall campaign m onths by the 
A laska League of Women Voters and  th e  Alaska NASW, both of 
which had focused their cand ida te  review on issues th a t  included 
the Children 's Code.

Once a se t  of recom m endations had been proposed to  the council, 
lobbying efforts intensified. The long years of com m itm ent to 
children 's law revision by such a wide varie ty  of groups and  in­
dividuals hud created  broad lobbying support and  helped to 
minimize much of the an tic ipa ted  oppostion.

T he interim  between the Novem ber elections and the J an u a ry  
opening of the  L egislature was used for informing legislators of the 
substance  of the Task Force recom m endations, and for program s of 
public education.

Lobbying during  A laska 's  legislative session is bo th  expensive 
and logistically complicated because Juneau , the capital, is far 
removed from other population centers  and  accessible only by air. A 
varie ty  of efforts was employed, therefore to continue to ga ther sup­
p o r t  for the code preceding com m ittee  und floor votes. The efforts 
included com m ittee  testimony, le t te rs  of support, individual con­
ta c ts  with legislators by LWV and  NASW  lobbyists, Office oi Child 
Advocacy board members, consu lta tion  of the Task Force’s a t ­
torney with legislative com m ittes  and  staff, consti tuen t contacts  
w ith  key l e g i s l a to r  and often  Lhe argum en ts  of supportive* 
legislators themselves. The ch ildren 's  Code Bill passed the Alaska 
L egislature in May and was s igned in to  law by the Ciovernor on 
Muy 28, 1977. The code became effective on A u g u s t  26, 1977.

Child W elfare Concepts

M any of the  concepts in the new law, while im portan t  for clarify­
ing A la sk a ’s s ta tu te s ,  are no t s ignificantly  new approaches to
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children 's  law. Several, however, are  precedent se t t in g  and bring  th 
force of law to cu rren t  theoretical approaches concerning interver 
tion into family life. U nderlying the entire code is the belief tha 
such in tervention should be limited to  instances where the child i 
suffering h a rm —actual or im m in en t—and th a t  such harm  should b 
assessed aga ins t  specific criteria.

T he code’s in ten t  was fivefold: " to  clarify which children woult 
come under juvenile court  jurisdiction: to eliminate overbroad anc 
vague jurisdictional grounds: to  specify the D epartm ent of H ea ltl  
and Social Serv ices’ responsibilities in t rea t in g  the child and the 
family; to  se t  out certain  guidelines for the court: and  to clear up  a 
num ber of inconsistencies in the present laws [1]."

I t  is in the approach to  court  jurisdiction  over children and in 
specifying the D ep ar tm en t  of H ealth  and Social Services’ respon­
sibilities th a t  the significant concepts nre found. The m ost impor­
tan t  are the creation of the  designation  Child in Need of Aid to 
revise jurisd ic tional grounds, and the requirem ent for t rea tm en t  
p lanning  and  lim itation of s ta te  custody  to delineate the s t a t e ’s 
responsibility  to children before the court.

Child in Need of Aid

Prior to  the new law, A la sk a ’s children were b rough t  under the 
c o u r t ’s ju r isd ic t io n  ns d e l in q u en ts  (lawbreakers), dependen ts  
(neglected, abandoned, etc.) or children in need of supervision 
(runaways, t ru an ts ,  incorrigibles). B ased  upon Task Force m em bers’ 
in ten t  to redirect the  s t a tu te 's  em phasis  away from the  necessity 
for placing blame on the p a re n t  and/or child and  toward assuring  
services for the family and  child, the new law eliminates the 
designations Dependent Child and Child in Need of Supervision in 
favor of the new concept Child in Need of Aid. " I t  should be noted 
th a t  this new jurisdictional section reasser ts  tho primacy of the 
p a ren t  and child re la tionship  and  obligates tho s ta te  to find specific 
evidence of actual or im m inen t harm  before the courts  and s ta te  
agencies can in tervene in family life 11:4].” The new law defines 
Child in Need of Aid as:

(A) the ch«ld being habitually  ab sen t  from his home or 
refusing to  accept available care, or having no parent, 
guardian, custodian  or re la tive caring  or willing to  care 
for him, including physical abandonm ent by (i) both 
paren ts ,  (ii) the surv iv ing  paren t ,  or (iii) one paren t if the
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o ther  p a ren t 's  r ig h ts  and responsibilities have been ter­
m inated  under Sec. 80 of this ch ap te r  or voluntarily  relin­
quished;
(B) the child being in need of medical t rea tm en t  to cure, 
alleviate, or prevent his suffering substan tia l  physical 
harm, or m ental ha rm  as  evidenced by failure to thrive, 
severe anxiety, depression, w ithdraw al, or untow ard ag­
gressive behavior or hosti li ty  tow ard  others, and  his 
p aren ts  are unwilling to provide the medical treatment;
(C) the child hav ing  suffered su b s tan t ia l  physical harm or 
if there is an im m inent and su b s tan t ia l  risk th a t  the child 
will suffer such harm  as  a re su lt  of the actions done by or 
conditions created  by his paren t,  guard ian  or custodian, 
or by the failure of iiis parent,  guard ian  or custodian ade­
quately  to  supervise him;
(D) the child hav ing  been sexually  abused either by his 
paren t,  guard ian  or custodian, or as  a result  of conditions 
created by his paren t,  guardian , o r  custodian, or by the 
failure of his paren t,  g u ard ian  or custodian  adequately to 
supervise him;
(E) the child com m itt ing  delinquent ac ts  os a result of 
pressure, guidance or approval from his parents, guar­
d ian or custodian. [81.

Such behaviorallv descrip tive s ta n d a rd s  for the s ta te ’s interven­
tion on behalf of children resulted  from research into the laws of 
o ther  s ta tes ,  as well as into cu r ren t  l i te rature on children’s law 
(2;3;4). T he philosophy und recom m endations of Michael Wald, pro­
fessor of law at S tanford  University, coincided with the Thsk Force’s 
belief th a t  es tab lishm en t of objective criteria for m easuring specific 
ha rm s  to  the child worked to p reven t the subjective discretion of 
social workers and ju d g es  from determ in ing  custody issues. The 
elimination of the concept of fau lt  finding and the redirection 
tow ard  consideration of harm  to  the child th a t  requires s ta te  in­
te rvention  focuses the co u r t 's  a t ten t io n  on w hat is to be done for the 
child, ra th e r  than  who is to  blame. The new language also eliminates 
"possib le  unconsti tu tionally  broad and vugue term s and laws" in 
the old s ta tu te s  such as " incorrig ib le"  and  "w ayw ard"  cn the par t  
of the child and "fa lse  h ab i ts "  on the p a r t  of the paren ts  [7].

Required T rea tm ent Planning

Probably  the single m ost  s ign ifican t issue to virtunlly all 
m em bers of the Task Force th roughou t their deliberations was the
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frequent inability  of th e  s t a t e  to  provide services to children and 
families t h a t  im prove the  s i tu a t io n  so th a t  children can be returned 
home, w ith  the  resu lt  th a t  m an y  children were " lost in th e  sys tem "  
after p lacem ent.

H av in g  addressed  th e  ju r isd ic t iona l  s ta tu te s  to require  more 
specificity for ad ju d ica tin g  a child e ither deliquent or in need of aid, 
the Task Force tu rned  its  a t te n t io n  to  possible s ta tu to ry  methods 
for a s su r in g  th a t  services were delivered. Again w ith  W ald’s 
guidance [4], the  'Ihsk Force decided to  pursue service availability 
through: 1) the s ta tu te s  govern ing  the dispositions th a t  could be 
made of ch i ld ren ’s cases: 2) the  add ition  of a requirement for the 
p repara tion  of a t r e a tm e n t  plan; 3) the  requirement for specific in­
form ation to  be provided in m a n d a to ry  review hearings concerning 
the provision of services; and 4) the  s treng thened  guardian ad litem 
provisions m entioned earlier.

Under A laska  law the  cour ts  hear the  evidence in support  of either 
a petition  in Delinquency or Child in Need of Aid and subsequently  
dismiss th e  peti t ion  or ad jud ica te  th e  child. If a child is adjudicated, 
various d isposit ions  a re  possible. U nder the new code possible 
d ispositions for Delinquency now include: 1) com m itm ent to  the 
D ep ar tm en t  of H ea lth  an d  Social Services for institu tional place­
ment; 2) co m m itm e n t  to  the d e p a r tm e n t  w ith  probation, e i ther liv­
ing a t  hom e or in a p lacem ent facility; 3) departm ent probation 
supervision w ith  no com m itm ent,  or 4) res ti tu tion  ordered in lieu of 
or in add it ion  to  num bers  1, 2, 3.

Dispositional a l te rn a t iv e s  for Children in Need of Aid care: 
1) co m m itm en t to  the  d e p a r tm e n t  for placement (not including a 
correctional ins titu tion ; 2) release to  p a ren t  or guardian under  court 
order to p rovide  care or t r e a tm e n t  superv ised  by the departm ent; or 
3) term ination  of p aren ta l  righ ts .

Prior to  nny dispositional o rder for either Delinquents or Children 
in Need of Aid, the  A laska  D e p a r tm e n t  of Health and Social Ser­
vices is now  required by law to su b m it  a "predisposition report  with 
a recom m ended plan of t r e a tm e n t  |9] ...which in the cuse of Child in 
Need of A id ” ...shall include, b u t  is no t limited to the following: 1) a 
s ta tem en t of changes in the ch ild 's  or p a ren t 's  behavior, which will 
aid Lhe c o u r t  in de term in ing  t h a t  superv is ion  of the family or place­
m ent is no longer necessary; 2) if removal from the home is recom­
mended, a descrip tion  of the reasons th e  child cannot be protected  
or rehab il ita ted  adequa te ly  in the  home, including a description of
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any  prev ious efforts to w ork  with  the paren ts  and  the child in the 
home and  the  p a ren t’s a t t i tu d e  tow ard  placement of the child; 3) a 
descrip tion  of the po ten tia l  ha rm  to the child t h a t  may resu lt  from 
rem oval from the home an d  any  efforts th a t  can be made to 
minimize such harm; and  4) any  fu r ther  information th a t  the court 
m ay req u es t  [10).

I t  is ev iden t th a t  the re p o r ts  are  intended to be objective and  to 
docum ent the need for rem ova l  from the home in order to  provide 
services, b u t  even more im portan tly ,  they  are required to specify 
behaviors  t h a t  the family m em bers  m u s t  change before the re tu rn  of 
the  child or the  cessation of the  s t a t e ’s supervision. These reports  
are  required  to  be m ade availab le  to  all parties involved 10 days 
before the  dispositional hearing , in order th a t  expectations are clear 
and  t h a t  removal of the child  is justif ied. I t  is hoped tha t ,  as far as 
possible, professionals and  p a re n ts  together will arrive a t  specifics 
in the t r e a tm e n t  plan.

Additionally, the s ta te  is forced to  confront the harm  to the child
resu lt ing  from placement a n d  to plan for minimizing it.

•

A lthough  the  old law requ ired  a t  least  yearly review hearings con­
cern ing  children under t h e  ju risd ic tion  of the court, the code 
su b s tan t ia l ly  s treng thened  th is  section in an effort to  re turn  
children home unless specific and  m easurable evidence can be pro­
vided to  su p p o r t  the need for continued placement. Tho law now re­
quires t h a t  the  child be re tu rn ed  home a t  the review hearing unless 
a preponderance of the ev idence shows th a t  the  conditions under 
which the  child was ad ju d ica ted  still exist. " I f  the child is not 
re tu rn ed  home, the court sha ll  es tab lish  on the record; 1) why the 
chid was removed from the  home; 2) w ha t  services have been provid­
ed to or offered to the p a re n ts  to facilitate reunion; 3) w h a t  services 
were utilized by the p a r e n ts  to facilitate runion; 4) the visita tion 
h is to ry  betw een the p a re n ts  and  the child: 5) whether additional ser­
vices are needed to facilita te  the re tu rn  of the child to his parents; 
6) when re tu rn  of the child can  be expected."  [11]

The rep o rt in g  of actual serv ices  being provided to the child and 
the  family will increase the  accoun tab ility  of the s ta te  for children in 
i ts  care, as  well as p rov id ing  a vehicle for comparing planned ser­
vices a t  the time of ad jud ica tion  with  actual ones a year later. The 
requ irem ent for p rojecting  a d a te  for re tu rn  of the  child to  his home 
also is considered a w orthw hile  addition.
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Lim ited  C ustody

The review hearing  requires the  projection  of a date  for re tu rn  < 
th e  child to the  home, and  the  s t a t e 's  custody  of the child (excep 
where p a ren ta l  r ig h ts  are severed) is now sta tu to r i ly  limited to 
years . T he elim ination of in d e te rm in a te  com m itm ent represents  . 
s ign ifican t sh ift  in the  s t a t e ’s approach  both  to delinquent childre 
an d  to  Children in Need of A Nationw ide concern over in s t i t i  
t ionaliz ing children for periods far exceeding adult  com m itm ent fc 
a sim ilar offense was felt s trong ly  in A laska, and is eased by the ne 
2-year limit ltion. The possib ility  t h a t  nondelinquent childre 
rem oved from their homes will d rif t  indefinitely in a series of fostt 
hom es should also be significantly  reduced. E xtensions of corami' 
m en t  are  possible, b u t  they  m u s t  be petitioned for by the s ta te  c 
the  child is released. E ven  if peti t ioned  for. however, extensions a: 
n o t  au tom atic .  A hearing  m u s t  be held in which the s ta t  
d em o n s tra te s  th a t  the  ex tension  is in the child 's and the public' 
b es t  in te rests ,  and  in no case can  the extension las t  beyond th 
ch ild 's  19th birthday, unless the child himself consents.

Conclusion

A la sk a ’s C hildren’s Code took effect A ugus t  26, 1977, and effort 
tow ard  i ts  im plem entation  are  in an early stage. Work continue 
tow ard  the  passage  of revised adoption  s ta tu te s  th a t  were remove 
from th e  code and  are still pend ing  in the Alaska Legislature. Ti 
ev en tu a t io n  of law revision in im proved child welfare service 
however, is y e t  to be determ ined.
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A laska's Children's Code

C E C IL IA  K L E IN K A U F  
B E T S E Y  M cG U IR E

Enactment o f alaska's new Children’s Code was 
achieved only after years of struggle involving 

many professional and public forces. The 
code is considered a breakthrough in 

legislation for children.

Tfermed " a  m ajor b reak th ro u g h  in juvenile  legislation" [5:1], 
A la s k a ’s recently  enacted  Children 's  Code is the culmination of 
y ea rs  of work in behalf of children, w ith  the  evolution from concern 
to  actual s ta tu te  revision a complicated  and  exhausting  process.

U n d e r tak in g  ex tensive  juvenile  law review ra th e r  than  se t t l ing  
for a piecemeal approach  had  obvious advan tages ,  b u t  the practical 
realities  were formidable. In  the in te re s ts  of having  others  benefit 
for A lask a 's  experiences, th is  p ap e r  p re sen ts  an account of the pro­
cess nnd mechanics of the  work, as  well a s  the innovative child 
welfare concepts embodied in the  new laws.

Background

A w areness  am ong  professionals  of tho need to revise A lask a ’s 
ch ildren 's  laws also entailed  aw areness  of the need to en ter  the
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presented at the C W LA N orthw est Regional Conference at Calgary, A lber­
ta, Canada, in 1977.
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legislative area, where such  change would take }.lace. In  1969 and 
1970 several leg is la to rs  began  to  consider w ith  professionals, lay 
people and  Region X s ta f f  (HEW ) various m ethods of achieving law 
reform , and  u l t im ate ly  proposed  creation  of an Office of Child A d­
vocacy, to  ca rry  o u t  such  a m assive  ta s k  as  one of its  m any  areas  of 
concern. In  1972 th is  office was c rea ted  by  legislation in the Office 
of the  G overnor and  cha rged  with  responsibilities th a t  included pro­
v id ing  “ leadersh ip  in r e .o  am en d in g  legislative change which af­
fects the  provision of ch ild ren’s an d  ch Id developm ent services 
[12).“ A t  th e  sam e time, the  A laska Legislative Affairs agency was 
d irec ted  to  compile all ex is t ing  laws perta in ing  to  children to 
facil ita te  th e  review.

A lth o u g h  the  Office of Child A dvocacy was no t  funded until  Oc­
tober  1973 a n d  did n o t  go in to  operation unti l  J a n u a ry  1974, other 
efforts  g a th e red  s u p p o r t  for th e  developm ent of the  Children's 
Code. M o s t  no tab le  was the  des ignation  in 1973, by bo th  the League 
of W om en Voters  (LWV) of A laska and  the  Alaska Chapter, Na­
tional A ssocia tion  of Social W orkers (NASW), of the Children’s 
Code as  a p rio r i ty  need in Alaska. F rom  1973 until  en ac tm en t in 
1977, these  tw o g roups  m ain ta in ed  lobbying efforts for passage  of 
the  code.

In  1974 th e  Office of child A dvocacy w as functioning well and 
sponsored  conferences on “ The Child and  the L aw ’’ designed to 
identify  a reas  of concern ab o u t  ex is t ing  laws, for professionals and 
public. T h r  conferences also aler ted  legislative and  governmental 
leaders to  th e  increasing  need ond su p p o r t  for bo th  law reform and 
service im provem ent.  Because of the  close in terre lationship  be­
tween legal requ irem en ts  an d  service delivery, the A laska Chapter, 
N ASW , requested  of the  Legis la ture  t h a t  year a comprehensive 
s tu d y  of A la s k a ’s child welfare services, for recomm endations th a t  
would influence fu tu re  law revision. In  response, the  Legislative 
Council co n trac ted  w ith  the  Child Welfare League of America for a 
su rvey  of services, the  findings of which were presented to  the 
A laska  L eg is la tu re  early  in 1975.

Law  Revision Begins

T he  Legis la tive  Council, by  now accepting  the need for reform, 
jo ined  w ith  the G o v e rn o r 's  Office of Child Advocacy nnd interested  
g roups  to consider the  b e s t  approach  to  law revision. A p lan  was 
devised for creation  of a Ihslc Force of professionals and citizens



bro ad  social, legal an d  judicial in te re s ts  who would 
w ork  to g e th e r  w ith  the  legal s ta f f  of th e  Legislative Affairs Agency 
tow ard  creation  of th e  C hild ren’s Code. A s th e  coordinating body, 
th e  Office of Child A dvocacy  provided legal staff, and  i ts  executive 
d irec to r  served  a s  Thsk Force chairperson. T he G overnor’s Office 
also m ade  trave l  funds  ava ilab le  for Task  Force members. By J u n e  
1975 th e  w ork  began, w ith  th e  Thsk Force s ta t in g  i ts  intention to  
" . . .de te rm ine  th e  a reas  of A laska  law dea ling  w ith  children which 
are  m o s t  in need of review, look critically  a t  A la sk a ’s approach to 
th e  t r e a tm e n t  of children  in these  areas, com paring  A laska’s ap ­
proach  to  t h a t  of o th e r  s ta te s ,  and  to  su b m it  legislation to  the 
L eg is la tive  Council rev is ing  th e  s t a tu te s  which the Jh s k  Force 
de te rm ines  to  be in need of revision [6].” A rep o r t  on these efforts 
w as to  be m ade  to  the  Legis la tive  Council in D ecem ber 1975.

A lth o u g h  so m ew h a t  lim ited  by  t im e co n s t ra in ts  (August- 
D ecem ber 1975), the  Thsk Force efforts  did re su lt  in two m ajor 
recom m endations  t h a t  were in troduced  in legislation in J a n u a ry  
1976. T he firs t  w as  for the  clarification and  expansion of the “ g u ar­
d ian  ad l i te m "  concept to provide for the  representa tion  of 
ch ild ren 's  b e s t  in te re s ts  as  well as  the ir  preferences. The require­
m en t  t h a t  th e  co u r t  specify the du ties  an d  au th o r i ty  of the guardian 
w as also included. T he second recom m endation  was for the repeal of 
A laska 's  s t a tu te s  for b o th  D ependency and Child in Need of S uper­
vision actions, in favor of a new designation, “ Child in Need of 
A id " —a to ta l ly  new approach  to  issues ol children before the court.

T he  legislation  w as considered th ro u g h o u t  the 1976 legislative 
session, b u t  did n o t  pass .  I t  did, however, give tangible proof th a t  
th e  Thsk Force approach  (when provided with  sufficient legal exper­
tise) w as a feasible way to  accom plish law revision. I t  also extended 
e ffo rts  to  educate  leg islators  ab o u t  th e  need for change, and  
facil ita ted  d iscussion an d  consideration  of a m ajo r  public policy 
sh if t  aw ay  from s t a tu s  offenses nnd aw ay from s ta tu te s  th a t  tended 
to  p lace b lam e as p a r t  of the  ad ju d ica to ry  processes.

Su p p o rt iv e  Legislation

Two o th e r  m easures  in troduced  and  passed  in the 1976 legislative 
session  co n tr ib u ted  s ign ifican tly  to  th e  u l t im a te  enac tm en t of 
A la s k a ’s C hildren’s Code. F ir s t  and  forem ost was a Concurrent 
Resolu tion  (SCR75) d irec t ing  th e  Legis la tive  Council to  " review  the 
ex is t in g  laws r a t i n g  to children specifically and  the family in
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S u p p o rted  clearly by th e  L eg is la tu re  and  with sufficient funding 
from  Legis la tive  A ffairs  for full-time legal counsel, the Thsk Force, 
w ith  continued  s u p p o r t  frorr. the  G o v ern o r’s office, resumed work in 
the  sp ring  of 1976, w ith  v as t ,  v increased capability  for research and 
s t a tu te  d ra ft ing .  T he procedure  adop ted  for arriv ing  a t  recom m end­
ed changes w as for the  Task Force to  identify, consider and  establish  
prio ri t ies  for issues of concern to ge ther  w ith  the  s ta ff  attorney, then 
to  research  possible approaches  and  to su g g es t  s ta tu to ry  language 
for var ious options. T he possible revisions were then discussed and 
ag reem en t reached on how to  proceed. Specific language was then 
d ra f ted  and  finally vo ted  on the  by Thsk Force. The wide varie ty  of 
u rb an  and  rural, p rofessional and  lay opinions represented  on the 
Task Force m ade th is  app roach  the  m o s t  feasible, as the group was 
once aga in  w orking a g a in s t  a yeai-end deadline if legislation was to 
be  in troduced  in Jan u a ry .  T he proposed Children 's Code was 
p re sen ted  to th e  Legis la tive  Council in Novem ber 1976, and in­
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general and  to  accom plish  an y  necessary  revision to  harmonize con­
flicts, supp ly  omissions, an d  generally  c larify  an d  m ake complete in 
one body  of law A la s k a ’s family law [5].”  This  clear directive th a t  
s t a tu t e  revision con tinue  w as  su p p o r ted  b y  funding in the  council's 
b u d g e t  for con tinued  legal research  for the.Tbsk Force.

T he  second piece of legislation, re su lt ing  from a  recom m endation 
in  th e  earlier Child W elfare L eague  of A m erica study, established a 
far-reaching s ta te m e n t  of public social policy for children in A laska 
t h a t  p rovided a philosophical bas is  from which la te r  code positions 
were to  em anate .

T he purpose  of th is  t i t le  as  i t  re la tes  to  children is to 
secure for each child the  care and guidance, preferably in 
his own home, t h a t  will serve  the moral, emotional, m en­
tal and  physical welfare of th e  child and  the bes t  in terests  
o f  the  com m unity, to  p reserve  and  s t ren g th en  the child’s 
family ties  w henever possible, rem oving  him from the 
cus tody  of his p a re n ts  only as a la s t  reso rt  when his 
welfare or safe ty  or the pro tec tion  of the  public cannot be 
adequate ly  safeguarded  w ith o u t  removal; and  when the 
child is rem oved  from  his family to  secure for him ade­
q u a te  cus tody  a n d  care [12].
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t roduced  in to  b o th  th e  A lask a  H o u se  of R epresenta tives  and  th e  
S enate  early  in  1977.

Lobbying Efforts

The developm ent of  recom m endations  for s ta tu e  changes was on­
ly  half  the  battle ; the  o th e r  half w as to  have the  recom m endations 
become law.

A s 1976 w as an  election year, a good deal of education of 
legis la tors  had  tak en  place du ring  the  fall cam paign m onths  by  the 
A lask a  League of W om en Voters and  th e  A laska NASW, bo th  of 
which h ad  focused th e ir  cand ida te  review on issues th a t  included 
th e  C hildren’s Code.

Once a se t  of recom m endations  had  been proposed to  the  council, 
lobbying  efforts  intensified. The long years  of com m itm ent to  
ch ild ren’s law revision by such  a wide varie ty  of groups and  in­
div iduals  had c rea ted  broad  lobby ing  support  and  helped to 
minimize m uch  of the  an tic ipa ted  oppostion.

The in terim  betw een the  N ovem ber elections and  the J a n u a ry  
opening of th e  L eg is la tu re  w as used  for informing legislators of the 
su b s tan ce  of the  Thsk Force recom m endations, and for p rogram s of 
public  education.

L obbying  du r in g  A la s k a ’s legislative session is bo th  expensive 
and  logistica lly  com plicated because Juneau , the  capital, is far 
rem oved from o ther p o p u la t io n c e n te r s  and  accessible only by air. A 
v ar ie ty  of efforts  w as employed, therefore to  continue to g a th er  su p ­
p o r t  for the code preceding  com m ittee  and  floor votes. The efforts 
included com m ittee  testim ony, le t te rs  of support, individual con­
ta c t s  w ith  legis la tors  by LW V and N A S W  lobbyists, Office of Child 
A dvocacy  board  m em bers,  consu lta t ion  of the Thsk Force’s a t ­
to rney  w ith  leg islative co m m itte s  and  staff, const i tuen t  contac ts  
w ith  key legislators, and  often  the a rgum en ts  of supportive  
legis la tors  them selves.  The ch ild ren’s Code Bill passed  the A laska 
L eg is la tu re  in M ay  and  wus s igned in to  law by the G overnor on 
M ay  28, 1977. The code becam e effective on A u g u s t  26, 1977.

Child W elfare Concepts

M an y  of the  concepts  in the  new law, while im p o rtan t  for clarify­
ing A la s k a ’s s ta tu te s ,  are  n o t  s ignificantly  new approaches to
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ch ild ren 's  law. Several, however, a re  preceden t se t t in g  and  b r in g th e  
force of law  to  cu r ren t  theoretical approaches  concerning interven­
tion  in to  family life. U nderly ing  th e  entire  code is the belief th a t  
such  in terven tion  should  be l im ited  to  ins tances  where the child is 
su ffe ring  h a r m —ac tu a l  dr im m in en t—and th a t  such harm  should be 
assessed  ag a in s t  specific criteria.

T he code 's  in te n t  was fivefold: " t o  clarify which children would 
come u n d e r  juvenile  cou r t  ju risd ic tion ; to  eliminate overbroad and 
vague  jurisd ic tional grounds: to  specify the  D ep ar tm en t of H ea lth  
and  Social Serv ices’ responsibilities  in t rea t in g  the  ci did and the 
family; to  se t  ou t  certa in  guidelines for the court; and  ti clear up  a 
n um ber of inconsistencies in the  p re sen t  laws [1]."

I t  is in  the  approach  to  co u r t  ju risd ic tion  over childr. n and in 
specify ing the D e p a r tm e n t  of H e a l th  and Social Services' respon­
sibilities t h a t  the sign ifican t concepts  are  found. The m ost impor­
t a n t  are  th e  creation  of th e  designation  Child in Need of A.'d to 
revise ju risd ic tiona l grounds, and  th e  requirem ent for t re a tm e n t  
p lann ing  and  l im ita tion  of s ta te  cus tody  to  delineate the  s t a t e ’s 
responsib il i ty  to  children before the  court.

Child in Need of Aid

P rio r to  the  new law, A la sk a 's  children were b rough t  under the  
c o u r t ’s ju r isd ic t io n  as d e l in q u en ts  (lawbreakers), dependen ts  
(neglected, abandoned, etc.) or children in need of supervision 
(runaw ays, t ru an ts ,  incorrigibles). B ased  upon Task Force m em bers' 
in te n t  to redirect the  s t a t u t e ’s em phasis  aw ay from the necessity 
for p lacing  blame on the  p a re n t  and/or child and  toward assuring  
services for the family an d  child, the  new law eliminates the 
des igna tions  D ependen t  Child and  Child in Need of Supervision in 
favor of the  new concept Child in Need of Aid. “ I t  should be noted 
t h a t  th is  new ju risd ic tional section reasse r ts  the prim acy of the 
p a re n t  an d  child re la tionship  and  obligates the  s ta te  to find specific 
evidence of actual or im m in en t  h a rm  before the cour ts  and  s ta te  
agencies can  in tervene in family life [1:4].” The new law defines 
Child in Need of Aid as:

(A) th e  child being hab itua l ly  ab se n t  from his home or 
re fusing  to accep t available  care, or hav ing  no paren t,  
guard ian ,  cus tod ian  or re la tive  ca ring  or willing to  care 
for him, including physical ab an d o n m en t by (i) bo th  
p a ren ts ,  (ii) the su rv iv ing  paren t,  or (iii) one p a ren t  if the
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o th e r  p a r e n t ’s r ig h ts  an d  responsibilities hav e  been te r ­
m in a ted  u n d er  Sec. 80 of th is  ch ap te r  or vo luntarily  relin­
quished;
(B) th e  child being  in  need of medical t re a tm e n t  to  cure, 
alleviate, or p rev en t  his suffering  su b s tan tia l  physical 
h a rm , or m en ta l  ha rm  as  evidenced by  failure to  thrive, 
severe anxiety, depression, w ithdraw al, or un tow ard  ag­
g ressive  behavior or hos t i l i ty  tow ard  others , and  his 
p a re n ts  a re  unwilling to  provide the  medical trea tm ent;
(C) the  child hav ing  suffered su b s tan t ia l  physical harm  or 
if th e re  is an  im m inen t  an d  su b s tan t ia l  risk th a t  the child 
will suffer such h a rm  as  a re su lt  of the  actions done by  or 
conditions  created  by his paren t,  guard ian  or custodian, 
or by  the  failure of his paren t,  guard ian  or custodian  ade­
qua te ly  to  superv ise him; • •
(D) the child having  been sexually  abused either by  his 
p a ren t ,  g u ard ian  or custodian, or as  a resu lt  of conditions 
c rea ted  by  his paren t,  guard ian , or custodian, or by the 
failure of his paren t,  g u ard ian  or custodian  adequately  to 
superv ise  him;
(E) the  child co m m itt in g  delinquen t ac ts  as  a resu lt  of 
p ressure ,  gu idance or approval from his paren ts ,  g u a r­
d ian  or custodian . [81.

Such behaviorally  descrip tive  s tan d a rd s  for the s ta te 's  in te rver-  
tion on behalf of children resu lted  from research into the  laws cf 
o th e r  s ta te s ,  a s  well as into cu r ren t  li te ra ture  on children’s k w  
[2;3;4]. T he  philosophy and  recom m endations of Michael Wald, pro­
fessor of law a t  S tan fo rd  University, coincided with  the Thsk Force 's 
belief t h a t  e s tab lish m en t of objective criteria  for m easuring  specific 
h a rm s  to  the child worked to  p rev en t  the  subjective discretion of 
social w orkers and  ju d g es  from determ in ing  custody  issues. The 
e lim ination  of the concept of fau lt  finding and the redirection 
tow ard  consideration  of harm  to the  child th a t  requires s ta te  in­
te rv en tio n  focuses the co u r t 's  a t ten t io n  on w hat is to be done for the 
child, ra th e r  th an  who is to  blame. The new language also eliminates 
"poss ib le  unconsti tu tiona lly  b road  and  vague te rm s  and law s" in 
the  old s t a tu te s  such as  " incorrig ib le"  and  "w ay w ard "  on the  p a r t  
of the  child and  " fa lse  h a b i ts "  on the p a r t  of the  paren ts  [7],

R equired  T rea tm en t P lanning

Probab ly  the  single m ost  s ign ifican t issue to  v irtually  all 
m em bers  of the  Tbsk Force th ro u g h o u t  their deliberations was the
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of th e  s t a t e  to  provide services to  children and 
families t h a t  im prove th e  s i tu a t io n  so th a t  children can be returned 
home, w ith  th e  re su lt  t h a t  m an y  children were " lo s t  in  the sys tem " 
a f te r  p lacem ent.  }

H a v in g  addressed  the  ju r isd ic tiona l s ta tu te s  to  require more 
specificity  for ad ju d ica t in g  a child e ither deliquent or in need of aid, 
th e  Thsk Force tu rned  i ts  a t ten t io n  to  possible s ta tu to ry  methods 
for a s su r in g  t h a t  services were delivered. Again  with Wald's 
gu idance [4], th e  Thsk Force decided to  pursue sendee availability 
th rough :  1) the  s t a tu te s  govern ing  the  dispositions th a t  could be 
m ade  of ch ildren 's  cases: 2) the addition  of a requirem ent for the 
p rep a ra t io n  of a t r e a tm e n t  plan; 3) the requirem ent for specific in­
fo rm ation  to  be provided  in m an d a to ry  review hearings concerning 
th e  provision of services: an d  4) th e  streng thened  guardian  ad litem : 
p rovis ions m entioned  earlier.

U nder  A lask a  law the  cou r ts  hear the evidence in support  of either I
a pet i t ion  in Delinquency or Child in Need of Aid and subsequently I
d ism iss  th e  pe ti t ion  or ad ju d ica te  the  child. If a child is adjudicated, 
var ious d isposit ions  are  possible. U nder the new code possible 
d isposit ions  for D elinquency now include: 1) com m itm ent to  the 
D e p a r tm e n t  of H ea lth  an d  Social Services for institu tional place­
m ent:  2) co m m itm en t to  the  d e p a r tm e n t  w ith  probation, either liv­
ing  a t  hom e or in a p lacem ent facility; 3) depa rtm en t probation 
superv is ion  with  no com m itm en t,  or 4) re s ti tu tion  ordered in lieu of 
o r  in addition  to  n um bers  1, 2, 3. j

Dispositional a l te rn a t iv e s  for Children in Need of Aid carc:
1) co m m itm e n t  to  tho d e p a r tm e n t  for placem ent (not including a 
correctional ins titu tion ; 2) release to  p a ren t  or guard ian  under court 
order to  provide care or t r e a tm e n t  supervised by the departm ent; or 
3} te rm in a tio n  of p aren ta l  r ights .

P rio r to  nny disposit ional order for e ither Delinquents or Children 
in Need of Aid, the A lask a  D e p a r tm en t  of H ealth  nnd Social Ser- | 
vices is now required  by  law to  su b m it  u "predisposition  report with | 
a  recom m ended plan of t r e a tm e n t  (9) ...which in the case of Child in 
N eed of A id "  ...shall include, b u t  is no t  limited to the following: 1) n i 
s ta te m e n t  of changes in the  ch ild 's  or p a ren t 's  behavior, which will 
a id the co u r t  in de te rm in ing  th a t  supervision of the family or place­
m e n t  is no longer necessary; 2) if removal from the home is recom­
m ended, a descrip tion  of the  reasons the  child cannot be protected 
or reh ab il i ta ted  adequa te ly  in the home, including a description of



a n y  prev ious efforts  to  work w ith  the  p a ren ts  and  the child in the 
hom e and  th e  p a r e n t ’s a t t i tu d e  tow ard  placem ent of th e  child; 3) a 
descrip tion  of the  p o ten t ia l  h a rm  to  th e  child t h a t  m ay re su lt  from 
removal from th e  hom e and  an y  efforts th a t  can be m ade  to 
m inimize such  harm; an d  4) an y  fu r th e r  inform ation th a t  the  court  
m ay  req u es t  [10].

I t  is ev iden t  t h a t  th e  rep o r ts  are  in tended to  be objective an d  to 
d ocum ent th e  need for rem oval from the home in order to  provide 
services, b u t  even m ore im portan tly , they are  required to specify 
behaviors t h a t  th:? family m em bers  m u s t  change before the re tu rn  of 
th e  child or the  cessation  of the s t a t e ’s supervision. These reports  
a re  required  to  be m ade  available to all par ties  involved 10 days 
before the d ispositional hearing, in order th a t  expectations are clear 
and th a t  rem oval of the child is justif ied . I t  is hoped that,  as  far as 
possible, professionals  and  p a re n ts  together will arrive a t  specifics 
in the  t r e a tm e n t  plan.

Additionally, th e  s ta te  is forced to  confront the harm  to the child
resu lt ing  from placem ent an d  to  plan for minimizing it.

•
A lthough  the old law required  a t  least yearly review hearings con­

cerning children under  th e  ju r isd ic t ion  of the court, the code 
su b s tan t ia l ly  s tren g th en ed  th is  section in an  effort to  re tu rn  
children hom e unless  specific and  m easurable  evidence can be pro­
vided to  s u p p o r t  the  need for continued  placement. The law now re­
quires t h a t  the  child be re tu rn ed  home a t  the review hearing unless 
a p reponderance of the evidence shows t h a t  the conditions under 
which th e  child w as ad ju d ica ted  still exist.  “ If the child is not 
re tu rn ed  home, the  cour t  shall e s tab lish  on the record: 1) why the 
chid was rem oved from the  home; 2) w h a t  services have been provid­
ed to  or offered to the  p a re n ts  to  facilitate reunion; 3) w ha t services 
were utilized by th e  p a re n ts  to  facilitate runion; 4) the visita tion  
h is to ry  betw een tho p a ren ts  and  the child; 5) whether additional ser­
vices are needed to  facilita te  the re tu rn  of the child to  his parents , 
6) when re tu rn  of the  child can be expected ."  [11]

The rep o r t in g  of ac tua l services being provided to  the child and 
th e  family will increase  the  accoun tab il ity  of the s ta te  for children in 
i ts  care, a s  well as  p rov id ing  a vehicle for com paring planned ser­
vices a t  the t im e of ad jud ica tion  w ith  ac tua l ones a year later. The 
requ irem en t  for p ro jec t ing  a d a te  for re tu rn  of the child to  his home 
also  is considered a worthw hile  addition.
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T h e  review hea ring  requires  th e  pro jec tion  of a date  for re tu rn  < 
th e  child to  th e  home, and  th e  s t a t e ’s cus tody  of the  child (excep 
w here  p a ren ta l  r ig h ts  are  severed) is now sta tu to r i ly  limited to 
y ea rs .  T he  e lim ination of in d e te rm in a te  com m itm ent represents  
s ign if ican t  sh if t  in th e  s t a t e ’s app roach  bo th  to  delinquent childre 
an d  to  Children in  N eed of Aid. N ationw ide concern over instite 
t ionaliz ing  children for periods far exceeding ad u l t  com m itm ent fc 
a s im ilar offense was felt s tro n g ly  in Alaska, and  is eased by the ne 
2-year l im ita tion . T he  possib il i ty  t h a t  nondelinquent childre. 
rem oved  from the ir  hom es will d r if t  indefinitely in a series of foste 
hom es should  also be s ignificantly  reduced. Extensions of corumr 
m e n t  are  possible, b u t  they  m u s t  be petitioned  for by the  s ta te  c 
th e  child is released. E ven  if pe ti t ioned  for, however, extensions ar 
n o t  au tom atic .  A hearing  m u s t  be held in which the stat.  
d em o n s t ra te s  t h a t  the  ex tension  is in the  child 's  and the public' 
bes t  in te rests ,  and  in no case can th e  extension las t  beyond th 
ch i ld ’s 19 th  b irthday, unless the  child himself consents.
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Conclusion

A la sk a 's  C h ild ren 's  Code took effect A u g u s t  26,1977, and effort 
to w ard  i ts  im p lem en ta t ion  are in an  early  s tage. Work continue 
tow ard  th e  passag e  of revised adoption  s ta tu te s  th a t  were remove, 
from the  code an d  are  still pend ing  in the  A laska Legislature. Th 
ev e n tu a t io n  of law revision in im proved  child welfare service: 
however, is y e t  to  be determ ined.
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