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Benefits to Individuals includes costs for medical and dental
care, and a work program for 20 inmates.

Adult Confinement

It is assumed that no appreciable bed impact will be experienced by
the Division of Adult Corrections until FY 1986. This 1is based on
the assumption that the average age of offenders affected by -
legislation will be 17 years, and that they will serve two years in
a juvenile facility prior to transfer to an adult facility. This
fiscal note identifies a need for 57 additional beds in an adult
facility.

Based on arrest data indicating 28 additional persons 16 and 17
years of age being subject to adult prosecution annually for crimes
in the unclassified or class A felony categories, and using
conviction rates and average sentence lengths for adult offenders,
the following is predicted:
1. Unclassified Felony
One conviction per year5with an average sentence of 15 years
to serve (20 years less good time) will require 13 additional
beds.

2. Sexual Assault | (Rape) With Gun, Dangerous Weapon, and/or
Caused Serious Physical Injury

One conviction per year with a sentence of 7.5 years to serve
(10 years less good Lime) will require 5.5 beds.

3. Sexual Assault 1 (Rape) Without Weapon/Injury

Three convictions per year with a sentence to serve of 6 years
(8 years less good time) will require 12 beds.

4. Class A Felony With Gun

Five convictions per year with a sentence to serve of 5.25
years (7 years less- good time) will require 16.25 beds.

5. Class A Felony Without Gun
Eight convictions per year and two sentenced so as to serve
all time in a juvenile facility. Therefore, 6 individuals
will serve an average of 1.75 years in an adult facility.

6 x 1.75 = 10.5 beds

6. Total beds required is 57 (rounded).
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Cost Estimates

a. Capital Expenditures: Because of the serious nature of
the offenses, construction of maximum security beds was
considered appropriate at $162,000 per bed.

57 beds @ $162,000 per bed
57 x $162,000 = $9,234,000

b. Operating Expenditures: It is estimated that 23
positions will be required to provide security and
support for these 57 beds: 1 Correctional Officer I11,
20 Correctional Officer 11°s, and 2 Institutional
Counselors. Costs for these positions will not occur
u.til FY 1985, the anticipated opening data for the new
beds.

FY 1986 Costs - Adult Confinement

Personal Services $1,177,700
Travel 6,400
Contractual Services 184,000
Commodities 187,000
Equipment 5,900
Inmate Gratuities 30,000

TOTAL $1,591,000

Inflation of 6% for all expenditure object groups was
assumed calculating subsequent fiscal years.
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"An Act relating to criminal prosecution of minors."”

House Bill No. 1C9 would add additional provisions to AS 12.55 and
AS 47.10 to accomplish two major purposes. The Act would: 1) alter and
further define the process by which a determination is made to waive
juvenile court jurisdiction over certain minors and subject them to
prosecution as adults; and 2) define the type of facility in which
minors who have been prosecuted and sentenced as adults are to serve
their terms of imprisonment.

Section 2 of HB 109 would maintain the existing judicial waiver
mechanism and mandate waiver of juveniles 15 years old or older upon a
court finding of probable cause to believe they had committed an
unclassified or class A felony. This Bill would embody in statute the
presumption that older youths accused of serious violent crimes are
responsible and should be held accountable for their acts as would
adults similarly accused. The fncus in dealing with such youth under
the adult criminal code would be primarily upon retribution and
deterrence rather than upon the equal balancing of the interests of the
public and the youth under the juvenile code.

The effect of Section 2 of the Bill would be to increase the number of
juveniles subject to prosecution under the adult criminal statutes and
to increase the liability of such juveniles to sanctions more severe,
both in nature and duration, than those to -which they would have been
liable under the juvenile code. Based on Calendar Vear 1981 arrest
data, 1t can be estimated that approximately 31 persons 16 and 17 years
of age are arrested annually for crimes in the unclassified and Class A
felony categories and would be, therefore, subject to prosecution as
adults under the provisions of House Bill No. 109. This would represent
an approximate increase of 28 in the number of juveniles prosecuted each
year as adults. )

The Department supports the conceptual basis for the alteration of
AS 47.10.060 proposed in House Bill No. 109 - the presumption that older
juvenile offenders accused of serious and violent crimes should be held

accountable as adults. It is the Department®s position that, though few
in number, older youths accused of heinous violent crimes require
sanctions qualita*."velyand quant’tatively different from those

available under the jurisdiction of the juvenile court. An additional
provision is suggested,however, to protect the interests of those
juveniles who, though accused of offences which would require their
waiver to adult jurisdiction, are ultimately acquitted or convicted only
of lesser included offenses which would not mandate waiver of the
juvenile. Such a provision could be added as AS 47.10.060(f) and be
worded as follows:

(f) Any person over whom jurisdiction 1is waived under
(a)(1) of this section who 1is prosecuted as an adult
but 1is acquitted or convicted of a lesser included
offense which would not make him eligible for waiver
under (a)(1) shall be subject to juvenile court
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jurisdiction for disposition end for subsequent
unlawful conduct other than that governed under

(@ (1) or (a)(2)-

In addition, the Department supports maintaining the existing judicial
waiver allowing for adult prosecution of those persistent, repetitive
juvenile offenders who have not or are unlikely to respond to treatment
within the juvenile justice system. A discretionary waiver mechanism
also allows for the prosecution as an adult for the rare juvenile below
the age of 16 who has committed an egregious violent crime and 1is not
amenable to rehabilitative treatment within the juvenile justice systenm.

Section 1 of House Bill No. 109 would provide statutory definition of
the type of facility in which minors who have been sentenced as adults
are to serve their terms of imprisonment. The Bill would add provisions
to AS 12.55.015 to require that those juvenile defendants who had been
prosecuted and convicted as adults would, 1if sentenced to a term of
imprisonment, be confined in a juvenile correctional facility until
reaching age 19, after which they would be transferred to an adult
facility if more than one year remained on their terms of imprisonment.
The Department opposes this provision.

It is expected that youth receiving substantial adult sentences for
serious crimes would require a much greater level of secu- itv than would
be provided in juvenile institutions. In addition, administrative
prudence would also require that, such youths be separated from other
less sophisticated juveniles and be providea with rehabilitative
programs differing markedly from those designed for younger juvenile
offenders. Older youths convicted of serious, violent crimes would best
be dealt with 1in a system designed to provide a continuum of security
and rehabilitative program levels to address the range of maturity and
sophistication of young adult offenders. Such a continuum Gould best be
provided within the adult correctional system.

Housing juvenile offenders convicted as adults in juvenile facilities on
an interim basis would tend to make rehabilitative programs within those
facilities less effective. The interim nature of programs designed for
juveniles sentenced as adult offenders would render the programs less
effective and decrease the Ilevel of motivation of those offenders
involved 1in them. In addition, the presence within a juvenile facility
of a group of older, more sophisticated, violent offenders would be a
disruptive influence on treatment programs for younger offenders.
Finally, it is the position of the Department that the protection of
sentenced juvenile o "nders from abuse or exploitation by adult
prisoners within the It correctional framework would be best achieved
administratively rather than through Ilegislation such as Section 1 of
HB 109. A classification system assessing each individual offender-"s
characteristics and circumstances and assigning the offender to a
facility and program which provides adequate security and appropriate
rehabilitative programming 1is a more appropriate method of providing
necessary protection and a decidedly more flexible mechanism for
managing prisoner populations.
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In summary, the Department is supportive of the concept of holding older
juveniles accused of serious, violent crimes accountable within the
adult criminal system. However, the Department suggests an additional
provision which would preclude any inequities for those juvenles
ultimately acquitted after prosecution in the adult system for waivable
offenses or after having been convicted of lesser offenses which would
not make them eligible for mandatory waiver. The Department opposes the
provision requiring juveniles convicted and sentenced under the adult
criminal statutes to be housed in juvenile facilities.
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March 17, 1983

Senator Bill Ray
Pouch V

Juneau, Alaska 99811
(Mail Stop

Dear Senah

Thank you for taking the time to talk with me recently about Senate
Bill 177 relating to juvenile prosecution.

As you requested | am sending you the references for recent research
on the effects of legislation in Minnesota and New York which provides
for the prosecution of juveniles by the adult courts. That research
revealed that instead of increasing the incarceration of juveniles, con—
viction races for serious crimes were often lower - than would have been
the case in juvenile court. That research is referred to in these articles

~mKiersh, Edward, '"Minnesota Crack"s Down on Chronic Juvenile Offenders,"
Correction Magazine, (New York) 7 (6) 21-28, 1981 -

Roysher, Martin; Edelman, Peter, Treating Juvenl es as Adults in
New York: What Does it Mean & How Is It Working? Albany, New York
State Division for Youth 1980

Sobie, Merrie, The Juvenile Offender Act: A Study ol the Acts’
Effectiveness & Impact on tne New York Juvenile Justice System,
New York Foundation for Child Development, 1981

Senate Bill 127 does provide for a hearing in Juvenile court and
also provides a set of criteria for the judge to use in deciding whether
the juver™le shall be prosecuted as an adult. That approach is preferrable
to an automatic waiver and also to the wide latitude now available to
the courts. It is interesting to note, however, that Mr. John Pugh,
Dept. Commissioner, Dept, of Health & Social Services testified recently
before House Judiciary Committee that 16 waiver petition : were filed
in juvenile court last year and 12 of them were granted. So It seems
the courts are waiving most of the serious juvenile offenders to adult
court. Alaska Chapter, National Association of Social Workers has requested
statistical information from the court system to verify this or to provide
actual data on the use of the waiver. We will share that info with
you when we receive it.



TO:  ."Senator Bill Ray
rage #2

I would appreciate being notified of future hearings on SB 127
and perhaps provided an opportunity via a telephone speaker system to
give testimony.

Sincerely.

CK:par

cc: Senator Pat Rodey
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-s6 I1>"7
Superior Qkntri
of (Alaska
THIRD JUDICIAL DISTRICT
Chambers of 303 K Street
VICTOR D. CARLSON, Judge Anchorage. Alaska 501 March 14, 1983

The Honorable Bill Ray
Alaska State Senate
Pouch V

J,neau, Alaska 99811

RE: Senate Bill No. 127
Dear Senator Ray

This letter is written to convey my concerns about the
changes which the bill introduced by you and Senator Rodey would
create in children™s proceedings.

Of major concern is the mixing of criminals (those minors
who are waived to adult court) with the run-of-the-mill delin—
quent. The likelihood of a minor who is waived to adult court
receiving a sentence which can be served by the time he becomes
19 is remote. This means a minor who receives at a minimum a
20-year sentence for first degree murder, AS 12.55.125(a), or
seven years for an armed robbery, AS 12.55.125(c)(2), will spend
the first part of his incarceration in the relative benign en—
vironment of the McLaughlin Youth Center and the remainder at a
relatively harder institution like Lemon Creek.

The program at McLaughla..- Youth Center is effective both
on account of the highly motivated personnel and the incentive
minors have to change. The addition of persons with long sentences
who know they are going to prison at age 18 will disrupt the pro—
gram and make the job of the McLaughlin Youth Center staff more
difficult.

I request that you consider the impact of mixing persons
with long sentences into the McLaughlin Youth Center population.

The whole areaof vicariously liability for tort.s committed
by another has problems not yet addressed in Alaska. I question
if the impression left by proposed AS 34.50.020(d) is intended,



The Hdﬁorable Bill Ray March 1@, 1983
Juneau, Alaska 99811 L.

~:rTf-s 1

ie. that only emancipated minors can be cued for their torts.
It is my understanding of the current law that a person regard—

less of age 1is responsible for his actions so long ac -ho possesses
the capacity to., control and understand his actions.

Proposed AS 04.30.060(a)(1l) provides that "...
retain jurisdiction, if . The-"court"” is the superior court
whether the minor is being sentenced as an adult or being treated.-
a delinquent. I understand what is being proposed but.find the

language to be ambiguous and ambiguities in criminal statutes
present problems for all concerned.. -

the court may

Thank you for considering this letter. I am

Very truly yours,. ©

Victor D. Carlson
Superior Court Judge

VDC:gp -— -

cc: Senator Roriey
Karla Forsythe
William Hitchcock, Esq



five i/dird

1408 West Tenth Avenue =
- ".. Anchorage, Alaska 99501

t v

March 18, 1983

The Honorable Bill Ray
Alaska State Senate

Pouch V i
Juneau, Alaska 99811

Re: Senate Bill Ho. 127 =*

Dear Senator Ray:
W *=7’ ryy ¥ -«

This letter is Ct explain that my letter of March 14,
1983 was. written in WYy capacity as a private citizen who has
had personal.experience with the juvenile justice system
over tEe*pastil4 years.

= - e b

. ||||\| (] _sincerely,
0"O0
Victor D. Carlson

VDC :gp

cc: Senator Rodey
Arthur H. Snowden, 11



ASuperior (Court
ftate of Alaska

THIRO JUDICIAL DISTRICT

303 K Street

Chamb«n of Anchorege. AlMka 99601

VICTOR D. CARLSON, Judge

April 11, 1983

John C. Gabrielli, Esq.

Counsel *

Senate Committee on the Judiciary
Pouch V /
Juneau, Alaska 99811 /

./Re: Proposed Judiciary Committee
Substitute for SB 127,
* Juvenile Waiver

Dear Mr. Gabrielli:

This 1is in response to your letter of March 22, 1983.
As I understand the intent of the drafters of the proposed bill,
any person 16 years of age or older who is charged with an
unclassified or class A felony is to be treated as an adult.

It appears as if this objective can be accomplished by
amending AS 47.10.010(b) to read:

A minor 1is unamenable to treatment under
this chapter if he is charged with violating a
criminal law of the state designated as an
unclassified felony or class A felony and he was
in years of age or older when the alleged crime
was committed or if he has been found to be
unamenable to treatment under this chapter before
or if he probably cannot be rehabilitated by
treatment under this chapter before he reaches
20 years of age.



John C. Gabrielli, Esq. April 11, 1983
Juneau, Alaska 99811 -2 -

I strongly support section two which lifts the require—
ments of presumptive sentencing for persons who are less than 18
years old when they commit a crime.

Section three which specifically states that a criminal
conviction of a person who committed his crine while under 18 is
a prior conviction appears to be redundant.

Section fivtr sets forth several factors to be considered
in deciding amenability. The Alaska Suprene Court has interpreted
the existing waiver standards to include substantially the proposed
factors. The proposed factors will result Ln additional litigation
which would be unnecessary if the factors were not changed.

Thanking you for giving me an opportunity to comment,

Very truly yours,

J-UL,
Victor D. Carlson
Superior Court Judge



s (05  WELFARE AND INSTITUTIONS CODE

i 70S. Holding minor In psychopathic ward cf county hospital

W henever the court, before or during the hearing od the petltlor, In of the opinion
that the minor Is mentally <= 9 <= disordered or If the court Is-Indoubt concerning

the mental health of uny such )>crson, the court mny <« me « proceed ns provided
In Section 0550 of this code or Section 4011.0 of the Pennl Code.
(Amended by btuts.1070, c. 440, p. 1178, | 3, urgency, eff. July 10, 1070.)

The subject matter of this section Insofar power to hold hearing to determine minor's
as it related to dependent children Is now mental competence to understand nature of
contained In section 357. Juvemlle court ttl_tnesls hearing an? trc]) assist

- counsel In rational manner a earing.
L'Itl’q‘}%rr%’tngf:‘;&eG”ges . James Paul H. v. Superior Court of River:

C.I°S Anfants J 99. ) fbl\(.j?sd (l:éngt.mty (19781 113 Cal.Rptr. 391. 77 C.
1. In oeneral

In absence of any statutory procedure for
so doing, the Juvenile court has Inherent

J 706. Evidence at to proper disposition oV minor; reception of eoclai etudy In
evidence

After fluding that n minor la n jierson described In * * * Section00lor 002,

the court shall hear evidence ou the question of the proper disposition to be madeof

the minor. The court xhnll receive In evidence the social study of the minor mndc
by the prolintlon officer anil such other relevant and material evidence nH may be
offered, nnd lit any judgment, null order of dixjtoxltloii, shall state the social study
made by the probation officer liiih U-en read and considered by the.court.
(Amended hy Stats.1976, c. 106S, p. 4700, i £50)

The subject matter of this section Insofar 3. Procedure

as It relnfed to dependent children is now Trial court's order committing minor
contained In section 355, who had_ pleaded "quilty to rape Ind" Kid-
1976 Amendment. Deleted reference to napping to Youth uthonty was Improper,
section b, . whare decision to commit ‘was made prior
Law Review Commentaries . to determination of Jurisdictional and dis-
Parents' rlggns at_dependency hearings. positional phases of Juvenile pr_oceed_lngs
(1973) CU.C.D.Law Rev. 110. alntd We}s_; mot%ehalftertmlrtmé hadJ Ileen_lglv 3
- . alternative of helnc treated aa Juvenijlé an
1. Construction and application committed to Youth Authority or of being

In respect to a petition to adjudge a child rosecuted as an adult and miinor chose t0
dependent and to award Ph%/swal custody to e treated as Juvenile. In the Matter of
a nonparcnt. a findln* of Juvenile court J. 1* P. (1972) 100 Cal.Rptr. 001. 25 C.A.3d
Jurisdiction does not ne .eramrlly require the
removal cf the child from the éwen existi
custodial circumstance. In Randy T,

(197C) 132 CaUlptr. 720, 62 C.A-3d 89.

§ 707. ntnesi hearing

(n) In nny case hi which N minor |k alleged to lie u iierson descrllied In Section
802 by reason of the violation, when he nr she wax 10 ycarx of age or older, of nny
criminal statute or ordinance except those listed In subdivision (b), upon motion of
the iictltioner uiiifle prior to the attachment of Jeopardy the court shut) cause the
probation officer to iiivextlgate aud submit a report on the behavioral patterns and
soelnl history of the minor liclug considered for a determination of uiifituexK. Fol-
lowing submission nnd consideration of the reixirt, and of any other relevant evi-
dence which the petitioner or the minor mny wish to submit, the Juvenile court may
find that the minor Is not a fit and proper subject to be dealt with under the Juve-
nile court Inw If It *nnc)tirioR Mint the minor would not lie amenable to the care,
treatment, and training program available through the facilities of the juvenile
court, haaeil upon nn evaluation of the following criteria:

(1) The degree of crtmInul sophistication exhibited by the minor.

(2) Whether the minor can be rehabilitated prior to the expiration of the juvenile
court's Jurisdiction.

(3) The minor's previous delinquent hixtory.

(4) Success of previous uttcu. s by the Juvenile court to rehabilitate the minon

(R) The clrcuuisti nces and gravity of the offense alleged to have been committed
by the minor.

Underline Indicates changes or additions by amendment

"WELF;

A determination that O
under the Juvenile court 1
tors set forth above, whte
In whtch a hearing has t>
lione the taking of a plea
and no plea which may &'
bearing.

(b) The prorlslona of «

minor Is alleged to be a 1
when he or ahe was 16 jn

(1) Murder;

(2)'Arson of an Inhabit!

(3) Robbery while flTroc

(4) Rape with forceori

(5) Sodomy by force, vt

(8) Lewd or Ingdvlons
ubl Code;

. (7) Orqgl copulation by

harm;
(8) Any offense specifl!
(0) Kidnapping for rnr
(10) Kidnapping for pi
(11) KkTnapplngwlih!
(12) Assaultwith Intci
(13) Assaultwith a fit

(14) Assaulthy any m

(15) Discharge of n fii
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(c) With regard to n .
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WELFARE AND INSTITUTIONS CODE § 107

A determination thnt the minor Is not a fit and proper subject tc be dealt with
under the juvenile court law mny bejjaaed on any one or a "omblpatloD of the fao-,
tora.sct forth above, which shall be recited in tbe order of usfltnesa. In any cnBe
In which a hearing has been noticed pursuant to this section the court shall post-
pone the taking of a plea to the petition until the conclusion jf the fitness hearing,
and no plea which may already have been entered shall constitute evidence at such
hearing.

'— (b) Thtrptrbvislona of subdivision' (c) shnll be applicable la any eaBe In which a

minor is alleged to be a person described In Section G02 by reason of the violation,
when he or she was 36 years of age or older, of one of the following offenses:

(1) Murder;

(2)'Arson of an Inhabited building;

(3) Robbery while armed with a dangerous or deadly weapon;

(4) Rape with force or violence or threat of great bodily harm ;

(5) Sodomy by force, violence. duress, menace, or threat of great bodily harm;

(0) Lewd or lascivious net aa provided In subdivision (b) of Section 288 of the Pe-
nal Code;

7) Oral copulation by force, violence, duress, menace, or threat of great bodily
harm;

(8) Any offense specified hi Section 280 of the Renal Code;

(0) Kidnapping for ransom;

(10) Kidnapping for purpose of robbery:

(13) Kidnapping with bodily harm;

(32) Assaultwith Intentto murder or attempted murder;

(33) Assaultwith a firearm or destructive device;

(14) Assault hy nny means of force likely to produce grwi\ bodily Injury;

(35) Discharge of a firearm into an Inhublted or occupied julldlug;

(30) Any offense described In Section 1203.09 of the Renal Code.

(c) W ith regard to a minor alleged to be a itereon descrllied In Section 002 by rea-
son of the violation, when he or she was 30 years of age or older, of nny of the of-
fenses listed In nnbdlvlalon (b), iij>on motion of tbe petitioner made prior to the at-

tachment of jeopardy the court shall cause tbe probation officer to Investignte and
submit n report rm the behavioral patterns and social history of the minor being
considered for a determination of unfitness. Following submission and considera-

tion of the report, nnd of any other relevant evidence which thn petitioner or the
minor mny wish to aubmlt the <« <« * minor shall lie presumed to be not a fit

nnd proper subject to be dealt with under the Juveulle court Ikw unless ¢ ¢
the Juvenile court concludes, based upon evidence, which evidence mny be of exten-

uating or mitigating circumstances, that the minor would be amenable to the care,

treatment, and training program available through the facilities of the Juveulle
court bused upon nn evaluation of each of the following criteria: ,

. (3) The degree of crimh »1 sophistication exhibited by the minor.

e e+ ¢ (2) Whether the minor can be rehabilitated prior to the expiration of
the Juvenile court's Jurisdiction. ¢ o

e e+ ¢ (3) The minor's previous delinquent history. ¢ ¢

e * * (4) Success of previous nttcmpts by the Juvenile court to rehabilitate
the minor. ¢ ¢ o
Asterisks « ° < Indicate deletions by amendment
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i. Violenl offenses and offcndeis.
Apprehension and release of
children — Detention.
Appeals.

in: State v. Linquist, 99 ldaho 766,
101 ,1979).

siorjurisdiction of the United
il jurisdiction over any child
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sfollow  cases:
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minority only, regardless of
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of the interstate compact on
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SofS.l 1981, ch. 222 ia compiled aa

-3.UPN\ H O i 2?2~ C Of~*ft
89 YOUTH REHABILITATION ACT 16-1806
16-1804. Transfer from other courts. — If during the pendency of a

criminal or quasi-criminal charge against any minor in any other court, it
shall be ascertained that the child was under the age ofeighteen (18) years
at the time of committing the alleged offense, except where such child has
left the state, or where said charge is that such child is a juvenile traffic,
beer, wine or other alcohol or tobacco violator, or is within the purview of
section 16-1806(l)(a) or (I)(b), Idaho Code, ii shall be the duty ofsuch court
forthwith to transfer the case, together with all the papers, documents and
testimony connected therewith, to the court. The magistrate, justice of the
peace ordistrict court making such transfer shall order the child to be token
forthwith to the court or place of detention designated by the court or shall
release such child to the custody ofsome suitable person to be brought before
the court at a time designated. The court shall then proceed as provided in
this act. [1963, ch. 319, § 4, p. 876; am. 1981, ch. 222, § 7, p. 412; am. 1982,
ch. 110, § 2, p. 311.]

Compiler's notes. Section 3 of S.L. 1982,
ch. 110 is compiled as § 16-1502.

16-1805. Retention ofjurisdiction.

Ciled in: In re Wolf. 99 Idaho 476.583 P.2d
1011 (1978).

16-1806. Waiver of jurisdiction and transfer to other courts. — (1)
After the filing of a petition and after full investigation and hearing, the
court may waive jurisdiction under the youth rehabilitation act over the
child and order that the child be held for adult criminal proceedings when:

(a) A child is alleged to have committed an act after he or she became
fourteen (14) years ofage which would be a crime ifcommitted by an adult;
or
(b) An adult at the time of the filing of the petition is alleged have
committed an act prior to his having become eighteen (18) years of age
which would be a felony if committed by an adult, and thr ~ourt finds that
the adult is not committable to an institution for tb-j mentally deficient
or mentally ill, is not treatable in any available institution or facility
available to the state designed for the care and treatment of children, or
that the safety of the community requires the adult continue under
restraint; or

(c) An adult already under the jurisdiction of the court is alleged to have

committed a crime while an adult.

(2) A motion to waive jurisdiction under the youth rehabilitation art and
prosecute a child under the criminal law may be made by the prosecuting
attorney, the child, or by motion of the court upon its own initiative. The
motion shall be in writing nnd contain the grounds nnd reasons in support
thereof.

(3) Upon the filing of a motion to waive jurisdiction under the youth
rehabilitation act, the court shall enter nn order setting the motion for

S .
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hearing at a time and date certain and shall order a full and complete
investigation of the circumstances of the alleged olfense to be conducted by
the board, or such other state ug< ncy or investigation officer designated by
the court.

(4) Upon setting the time fo- the hearing upon the motion to waive
jurisdiction, the court shall give written notice of said hearing to the child,
and the parents, guardian or custodian of the child, and the prosecuting
attorney, at least ten (10) days before the date of the hearing, or a lessei
period stipulated by the parties, and such notice shall inform the child and
the parents, guardian or custodian of the child of their right to court
appointed counsel in accordance with these rules. Service ofthe notice shall
be made in the manner prescribed for service ofa summons under section
16*1809, Idaho Code

(5) The hearing upon the notice to waive jurisdiction shall be held in the
same manner as an evidentiary hearing upon the original petition and shall
be made part of the record.

(6) If as a result of the hearing on the motion to waive jurisdiction the
court shall determine that jurisdiction should not be waived, the petition
shall be processed in the customary manner as a youth rehabilitation act
proceeding. However, in the event the court determines, as a result of the
hearing, that youth rehabilitation actjurisdiction should be waived and the
child should be prosecuted under the criminal laws ofthe state of Idoho, the
court shah enter findings of fact and conclusions of law upon which ii bases
such decision together with a decree waiving youth rehabilitation act
jurisdiction and binding the child over to the authorities for prosecution
under the criminal laws of the state of Idaho.

(7) No motion to waive youth rehabilitation act jurisdiction shall be
recognized, considered, or heard by the court in the same case once the court
has entered an order or decree in that case that said child has come within
the purview ofthe youth rehabilitation act, and all subsequent proceedings
after the decree finding the child within the purview of the youth
rehabilitation uct must be under and pursuant to the youth rehabilitation
uet and not as a criminul proceeding.

(8) In considering whether or not to waive juvenile courtjurisdiction over
the child, the juvenile court shall consider the following factors:

(a) The seriousness of the offense and whether the protection of t':e

community rt juires isolation ofthe child beyond that afforded by juvenile

facilities;

(b) Whether the alleged offense wus committed in an aggresi ive, violent,

premeditated, or willful manner;

(c) Whether the ullcged offense was against persons or property, greater

weight being given to offenses against persons;

(d) The maturity ofthe child as determined by considerations ofhis home,

environment, emotional attitude, und pattern of living;

(e) The child’s record and previous history of contacts with the juvenile

justice system;

() The likelihood ofrehabilitation ofthe child by use offacilities available

to the court;
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/(g) The amount of weight to be given to each of the factors listed in
: subsection (8) of this section is discretionary with the court, and a
determination that the minor is not a fit and proper subject to be aealt

with under the juvenile court law may be based on any one or a

combination of the factors set forth above, which shall be recited in the"

-prqer oi waiver.

(9) Ifthe court does not waive jurisdiction and order a child or adult held
for criminal proceedings, the court in a county other than the child’s or
adult’s home county, after entering a decree that the child or adult is within
the purview ofthis chapter, may certify the case for disposition to the court
cf the county in which the child or adult resides upon being notified the
receiving court iswilling to accept transfer. In the event ofa transfer, which

should be ma"

less the court finds it contrary to the interest of the child

or adult, the j sdiction of the receiving court shall attach to the same
extent as ifthe court had original jurisdiction. [I.C., § 16-1806, as added by
1977, ch. 165, § 2, p. 427; am. 1981, ch. 162, § 1, p. 284.]

Sec. to sec. ref. This section is referred to
in 88 16-1804 and 16-1819.

Analysis

Application.

Discretion of court.

Double jeopardy.
Legislative intent.

Purpose.

Waiver.

— Criteria.

— Procedural requirements.
— Review.

Application.

This section and 5 18-216 make it clear
that not all chronological ogc juveniles will
receive treatment as juveniles. In re Wolf, 99
Idaho 476, 583 P.2d 1011 (1978).

Discretion of Court.

The magistrate did not abuse his discretion
in waiving Youth R/mabilitntion Act juris-
diction, where ther." was omplc competent
evidence in Ute vocord from which the
magistrate  reasonably  concluded that
defendant was a dangerous individual; that n
real possibility existed that he would not be
rehabilitated before he reached the age of 21;
nnd that protection of the community
required his isolation beyond that nfforded by
the juvenile facilities. State v. Christensen,
100 Idaho 631, 603 P.2d 586 (1979).

Double Jeopardy.

This section does not authorize an
adjudication or determination of facts beyond
the existence of probable cause to believe that
n particular crime was committed and that a
particular juvenile committed it; it merely
authorizes the trial court to consider
circumstances in aggravation as bearing on

the question of whether juvenile jurisdiction
should be retained and a determination which
exceeds that narrow scope could result in the
attachment of double jeopardy and a plcn in
bar to nny proceedings in an adult court. In re
Wolf, 99 Idaho 476, 583 P.2d 1011 (1978),

Legislative Intent.

It was entirely proper for the magistrate, in
considering defendant's record and history of
previous contacts with the juvenile justice
system, to allow testimony concerning his
misdemoanor offenaes nnd dismissed felony
charges, inasmuch as there is nothing in the
Youth Rehabilitation Act to indicate the
legislature, in referring to a child's "record"
and ontacts with the juvenile justice
system,"” intended to limit the magistrate's
consideration to felony type conduct only.
State v. Christensen, 100 Idaho 631, 603 P.2d
586 (1979).

Purpose.

This section and its antecedents were
intended ' to implement the statutory
provisions of 6 18-216 and to the extent ofthe
conflict, 5 18-216 controls. In re Wolf, 99
Idaho 476, 583 P.2d 1011 (1978).

The sole function of the transfer hearing is
to determine whether the interests of the
child and society ore best served by Youth
Rehabilitation Act proceedings or by adult
proceedings, and the hearings upon which the
determination is made are to be inform. | in
nature. State v. Christensen, 100 Idaho lul,
603 P.2d 586 (1979).

Whnivcr.

— Crriteria.
A probable cause finding in conjunction
with the procedure of waiving juvenile
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(b) The sale shall be conducted and the proceeds of the sale shall be
applied in the manner provided in 88 10 — 90 of this chapter, except
that property in a state of decay, or that is plainly subject to immediate
decay, may be summarily sold by order of a district judge or
magistrate, after inspection of it, as provided in this chapter.

(c) The return of the sale shall be made and the proceeds derived
from it shall be applied in the manner provided in 88 60 and 70 of this
chapter. (8 22-7-8 ACLA 1949; am 8§ 3ch 24 SLA 1966)

Sec. 34.45.090. Fees of officers. The fees allowed to the district
judge or magistrate under this chapter are $3 and to the peace officer
the sa'me fees as are allowed by law for sales upon execution and 10
cents a folio for making an inventory of property. (§ 22-7-9 ACLA 1949;
am 83 ch 24 SLA 1966)

Chapter 50. Actions for Injuries to Property Interests.

Section o ) .
10. Action for injury to the inheritance
20. Liability for destri'Ction of property
by minors

Sec. 34.50.010. Action for injury to the inheritance. A person
seized of an estate in remainder or reversion may maintain a civil
action for an injury done to the inheritance, notwithstanding an
intervening estate for life or years. (§ 22-1-5 ACLA 1949)

Am. Jur. reference. — 35 Am. Jur.,

Marriage. § 148 Cl scq.

Sec. 34.50.020. Liability for destruction of property by minors.
(ai A person, municipal corporation, association, village, school district
or religious or charitable organization, incorporated or unincorporated,
may recover damages in a civil action in an amount not to exceed
$2,000 and court costs, from either parent or both parents or the legal
guardian or person having the legal custody of an unemancipated
minor under the age of 18 years, who maliciously or wilfully destroys
real or personal property belonging to the person, municipal
corporation, association, village, school district or religious or
charitable organization.

(b) A state agency or its agents, including a person working in or
responsible for the operation of a foster, receiving, or detention home,
or children's institution, is not liable for the acts of unemancipated

minors in its charge or custody. (8 1ch 98 SLA 1957; am § 1ch 107 SLA
1967)

135

10

8>

834.5.01
Ch:

Section
04. Adrmnii
08. Prohibit
inter-
10. Applies
12. Publici
14. Inquiry
16. Notice ¢
18. Annual
20. Genera
22. Investii
24. Ceases

Sec. 3
by the dt

Revisor'
on the Ur.
prepared
Commissii

Sec. f
subdivis
by §42¢

(1) no
subdivic
subdivic

(2 nc
outside
delivere
opportu
disposit

Sec.
for reg:
riepartr
and inf

1) a
of law
chapte:

2) a
togeth*
dimem
subdiv
improt

@)t
or sim
decree
regula

(4) -



8 47.10.020 W elfare, Social Services and Institutions § 47.10.020

Ct Op. No. 628 (File No. 1144), 471 P.2d 367
(1970).

Privilege against self-incrimination. —
See E.LL v. State, Sup. C1 Op. No0-1540
(File No. 3374), 572 P.2d 786 (1977), decided ,
prior to the 1977 amendment to this section.'

Violation of former law relating to
purchase of intoxicating liquors by
minors. — See Purdy v. United States, 16
Alaska 173, 146 F. Supp. 762 (D. Alas.
1956).

Prosecution forjoyriding. — Subsection
(b) of this section and AS 28.35.010(d)
demonstrate a clear legislative intent to
exclude from  the coverage and
requirements of the juvenile code those
cases involving alleged misdemeanor
violations of Alaska's "joyriding” statute
by persons under 18 years of age. State v.
G.LP., Sup. CL Op. No. 1786 (File No.
2978), 590 P.2d 65 (1979).

One under 18 years of age can be
charged, prosecuted and sentenced in the
district court, as an adulL for a
misdemeanor  violation of  Alaska's
"joyriding" statute, AS 28.35.010(a), before
there has been an order by the superior
court waiving the latter court's juvenile
jurisdiction. State v. G.L.P.. Sup. Ct. Op.
No. 1786 (File No. 2978), 590 P.2d 65 (1979).

Appeal after serving sentence. — If
there remain collateral legal disabilities
apart from the sentence, an appeal is not
mooted even though the sentence has been
served. EJ. v. State, Sup. Ct. Op. No. 628
(File No. 1144), 471 P.2d 367 (1970).

Applied in In re S.D., Sup. Ct. Op. No.
1255 (File No. 2530), 549 P.2d 1190 (1976).
Quoted in In re P.N., Sup. Ct. Op. No.
1127 (File No. 2191), 533 P.2d 13 (1975);
R.D.S.M. v. Intake Officer, Sup. CL Op. No.
1449 (File No. 2821), 565 P.2d 855 (1977).

Am. Jur., ALR and CJ.S. references. —
27 Am. Jur., Infants, 88 101 to 112; 31 Am.
Jur., Juvenile Courts and Delinquents,
Dependent and Neglected Children, 88 13 to
50.

Another court's jurisdiction over a child
as affected by assumption of jurisdiction by
juvenile court, 11 ALR 147; 78 ALR 317; 146
AUUSII.

Vagrancy of minors, 14 ALR 1507.

Constitutionality of statute which, for
reformatory purposes, deprives parent of
custody or control of child, 60 ALR 1342.

Power of juvenile court to exercise
continuing  jurisdiction  over infant
delinquent or offender, 76 ALR 657.

Age of child at time of alleged offense or
delinquency, or at time legal proceedings
are commenced, as criterion of jurisdiction
of juvenile court, 89 ALR2d 506.

Marriage as affecting jurisdiction of

juvenile court over delinquents or
dependents, 14 ALR2d 336.
Homicide by juvenile as within

jurisdiction of juvenile court, 48 ALR2d
662.
43 CJ.S. Infants, 88 6, 93 et seq.

Sec. 47.10.020. Investigation and petition, (@) Whenever a person
informs the court of the facts which bring a minor within this chapter,
the court shall appoint a competent person or agency to make a
preliminary inquiry and report for the information of the court to
determine whether the interests of the public or of the minor require
that further action be taken. Upon the receipt of the report, the court
may informally adjust or dispose of the matter without a hearing, or it
may authorize the person having knowledge of the facts of the case to
file with the court a petition setting out the facts. Where the court
informally adjusts or disposes of the matter, the minor may not be
detained or taken into the custody of the court, and the matter shall be
closed by the court upon adjustment or disposition.

(b) The petition and all subsequent pleadings shall be styled as
follows: "In the matter o f a minor under
18 years of age.” The petition may be executv upon the petitioner’s
information and belief, and shall be verified. It shall include the
following information:

(1) the name, address and occupation of the petitioner, together with
his relationship to the minor, and his interest in the matter;
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(2) the name, age and address of the minor;

(3) a brief statement of the facts which bring the minor within this
chapter;

(4) the names and addresses of the minor’s parents;

(5) the name and addres> of the minor-’s.guardian, or of the person
having control or custody ox the minor.

(c) If any of the facts required in this section are not known by the

petitioner, he shall state in his petition that those facts are unknown to
him. 5art | ch 145 SLA 1957)

Sec. 47.10.030. Summons and custody of minor, (a)*After a petition
is filed and after further investigation which the courivVdVects, if the
person having custody or control of the minor has not appeared
voluntarily, the cour® shall issue a summons which (1) r,cites briefly the
substance of the petition; (2) clearly states that at the hearing it is
possible that parental rights and responsibilities may be terminated
forever and that the minor may at the hearing be committed to the
Department of Health and Social Sendees for possible adoption; and (3)
directs the person having custody or control of the minor to appear
personally in court with the minor at the place and at the time set forth
in the summons.

(b) In all cases under this chapter the minor, each parent of the minor
and the guardian of the minor shall be given notice adequate to give
actual notice of the proceedings and the possibility of termination of
parental rights and responsibilities, taking into account education and
language differences which are known or reasonably ascertainable by
the petitioner or the department. The notice of the hearing shall contain
all names by which the minor has been identified. Notice shall be given
in the manner appropriate under rules of civil procedure for the service
of process in a civil action under Alaska law or n any manner the court
by order directs. Proof of the giving of the notice shall be filed with the
court before the petition is heard. The court may also subpoena the
parent of the minor, or any other person wh.ise testimony may be
necessary at the hearing. A subpoena or other p.-ocess may be served
by a person authorized by law to make the service, and where personal
service cannot be made, the court may direct that sen ice of process be
ina manner appropriate under rules of civil procedure for the service of
process in a civil action under Alaska law or in any manner the court
directs.

(c) If the minor is in such condition or surroundings that his welfare
requires the immediate assumption of his custody by the court, the court
may order, by endorsement upon the summons, that the officer serving
the summons shall at once take the minor into custody and make the
temporary placement of the minor which the court diiects. (§ 6 art 1ch

145 SLA 1957; am 8§ 1 ch 110 SLA 1960; am § 6 ch 104 SLA 1971; am
§ 9 ch 63 SLA 1977)

§ 47.10.04'
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Sec. 47.10.050. Appointment of guardian ad litem or attorney, (a)
Whenever in the course of proceedings instituted under this chapter it
appears to the courtthat the welfare of a minor will be promoted by the
appointment of an attorney to represent the'minor or an attorney or
other person to serve as guardian ad litem; the court may make the
appointment. Appointment of a guardian ad litem or attorney shall be
made under the terms of AS 09.65.130.

(b) In all proceedings initiated under a petition for delinquency, a
minor shall have the right to be represented by counsel and if indigent
have counsel appointed for him by the court. The court, shall appoint
counsel in such cases unless it makes a finding on the record that the
minor has made a voluntary, knowing, and intelligent waiver of the right
to counsel and a parent or guardian with whom the child resides or
resided before the filing of the petition concurs with the waiver. In cases
in which it has been alleged that the minor has committed an act which
would be a felony if he were an adult, waiver of counsel shall not be
accepted unless the court is satisfied that the minor has consulted with
an attorney before his waiver of counsel. (§ 8art I ch 145 SLA 1957; am
§ 5ch 167 SLA 1975; am 88 11, 12 ch 63 SLA 1977)

Effect of amendments. — The 1975 made a voluntary, knowing and intelligent

amendment, in present subsection (a), waiver, and in certain cases of delinquency

inserted "or attorney" in the first sentence
and added the second sentence.

The 1977 amendment designated the
provisions of this section as subsection (a),
substituted "an attorney to represent the
minor or an attorney or other person to
serve as guardian ad litem" for "a guardian
ad litem or attorney" in the first sentence
of that subsection, and added subsection
(b).

Editor's note. — Section 33, ch. 63, SLA
157/, provides: "Section 12 of this Act has
the effect of adding to the court's
responsibilities under Rules 14 and 15,
Alaska Rules of Children’s Procedure, by
requiring the court to appoint counsel for
an indigent minor unless the minor has

where there has been a waiver of counsel to
appoint counsel for the minor unless the
court is satisfied that the minor consulted
with an attorney before his waiver of
counsel."

Cited in RLR v. State, Sup. Ct. Op. No.
706 (File No. 1156), 487 P.2d 27 (1971).

Under Rule of Children's Procedure
12(c)(3), the presence of the guardian nd
litem is required at a child hearing.!) re
C.L.T.,, Sup. Ct. Op. No. 1866 (Fib No.
3607), p.2d  (1979).

Fuilurc to conduct hearing In presence
of child's counsel and guurdlun ad litem
held hurmless error. — See In re CL.T,,
Sup. Ct. Op. No. 1866 (File No. 3607),
p.2d (1979).

Sec. 47.10.060. Waiver of jurisdiction, (a) If the court finds at a
hearing on a petition that there is probable cause for believing that a
minor is delinquent and finds that the minor is not amenable to
treatment under this chapter, it shall order the case closed. After a case
is closed under this subsection, the minor may be prosecuted as if he
were an adult.

(b) Repealed by § 8 ch 110 SLA 1967.

(c) Repealed by § 8 ch 110 SLA 1967.

(d) A minor is unamenable to treatment under this chapter if he
probably cannot be rehabilitated by treatment under this chapter before
he reaches 20 years of age. In determining whether a minor is

20
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unamenable to treatment, the court may consider the seriousness of the
offense the minor is alleged to have committed, the minor’s history of
delinquency, the probable cause of the minor’s delinquent behavior, and
the facilities available to the division of youth and adult authority for
treating the minor. '

(e) If a person who has been tried as an adult under this section has
completed his sentence and five years have elapsed, he may petition (or
the Department of Health and Social Services may petition for him) the
superior court to seal the records of all criminal proceedings against him
and all punishments assessed against him, except for traffic offenses,.
while he was a minor. If the superior courtfinds that the punishment
assessed against the person has had its intended rehabilitative effect,
the superior court shall order the record of proceedings and the record
of punishments sealed. Sealing the records restores civil rights removed
because of a conviction. No person may use records so sealed for any
purpose exceptthat the court may order their use for good cause shown
or may order their use by an officer of the court in making a
presentencing report for the court.

(8 9art !l ch 145 SLA 1957; am § 1ch 118 SLA 1962; am 88§ 3, 8 ch 110
SLA 1967; am 8§ 6 ch 104 SLA 1971; am § 13 ch 63 SLA 1977)

Cross reference. — As to hearings Ct. Op. No. 1104 (File No. ?M4), 6?S P.2d
before the juvenile court, see AS 47.10.070. 437 (1974)
Effect of amendment. — The 1977 Where no wniver hearing has been

amendment substituted "20 years of age"  conducted, the court has no authority to
for "21 years of age" nt the end of the first ~ sentence a delinquent child os an auidL
sentence of subsection (d), and in the fourth  B.A.M. v. State, Sup. C1 Op. No. 1104 (Fi>',
sentence of subsection (e), deleted "ever"  No. 2144), 528 P.2d 437 (1974).

following "No person may" and added tbe Before t'onting a juvenile as an ailulc, the

language beginning "except that the court  court must first conduct a waiver hearing.

may order" to the end. B.A.M. v. State, Sup. C1 Op. No. 1J04 (File
Non-criminal treatment of child No. 2144), 528 P.2d 437 (1974).

offenders is to be rule. — The statutory Findings necessary to justify waiver.—

framework for dealing with child offenders ~ Tojustify waiver, the children’s courtjudge
contemplates that non-criminal treatment must find, on sufficient evidence, that
is to be the rule and adult criminal probable cause isestablished at the hearing
disposition the exception. In re P.H., Sup.  for believing that the child committed the
Ct. Op. No. 857 (File No. 1538). 504 P.2d 837  uct with which he was chnrged in the
(1972). petition nnd which if committed by nn adult
Section provides means to determine  would constitute ncrime und the child is not
amenability to treatment nvuilublo for amenable to the treatment provided under
child offenders. — The waiver procedure this article. In re P.H., Sup. C1 Op. No. 857
set out in this section and in Rule of (File No. 1538), 504 P.2d 837 (1972).
Children’s Procedure 3 provides the means As n prerequisite to criminal prosecution,
by which the children’s court judge the children’s court must find not only thnt
determines, prior to adjudicating the the child is properly accused but also thnt
delinquency petition, that nn accused child he would not be receptive to the
is not a suitable subject for the treatment rehabilitative programs available to tire
available for child offenders. In re P.H., court. Inre P.H., Sup. CL Op. No. 857 (File
Sup. CL Op. No. 857 (File No. 1588), 504  No. 1638), 504 P.2d 837 (1972).
P.2d 837 (1972). The innhilily to predicate a plan for a
The court’s authority to impose npenal  defendant during the short time remaining
sentence on ajuvenile is limited under the  before his 19lh birthday coupled with the
strict procedures of subsections (a) and (d)  ohvious need of treatment as disclosed by
and Children’s Rule 3, B.A.M. v. State, Sup.  the record mnv be sufficient to justify a

21
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Sec. 47.10.080. Judgments and orders, (a) The court, at the
conclusion of the hearing, or thereafter as the circumstances of the case
may require, shall find and enter a judgment that the minor is or is not
a delinquent or a child in need of aid.

(b) If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the Department of Health and Social
Sendees for a period of time not to exceed two years or in any event
extend past the day the minor becomes 19, except that the department
may petition for and the court may grant in a hearing (A) two-year
extensions of commitment which do not extend beyond the child’s 19th
birthday if the extension is in the best interests of the minor and the
public; and (B) an additional one-year period of supervision past age 19
if continued supervision is in the best interests of the person and the
person consents to it; the department shall place the minorin the juvenile
facility which the department considers appropriate and which may
include a juvenile correctional school, detention home, or detention
facility; the minor may be released from placement or detention and
placed on probation on order of the court and may also be released by
the department, in its discretion, under AS 47.10.200;

(2) order the minor placed on probation, to be supervised by the
department, and release him to his parents, guardian, or a suitable
person; if the court orders the minor placed on probation, it may specify
the terms and conditions of probation; the probation may be for a period
of time, not to exceed two years and in no event extend past the day the
minor becomes 19, except that the department may petition for and the
court may grant in a hearing

(A) two-year extensions of supervision which do not extend beyond
thp child's 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it;

(3) order the minor committed to the department and placed on
probation, to be supervised by the department, and release him to his
parents, guardian, other suitable person, or suitable nondetention
setting such as a family home, group care facility, or child care facility,
whichever the department considers appropriate to implement the
treatment plan of the predisposition report; if the court orders the minor
placed on probation, it may specify the terms and conditions of
probation; the department may transfer the minor, in his best interests,
from one of the probationary placement settings listed in this paragraph
to another, and the minor, his parents or guardian and attorney are
entitled to reasonable notice of the transfer; the probation may be for
a period of time, not to exceed two years and in no event extend past the
day the minor becomes 19, except that the department may petition for
and the court mny grant in a hearing

27
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(A) two-year extensions of commitment which do not extend beyond
the child’s 19th birthday if the extension is in the best interests of the
minor and the public; and '

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

(4) order the minor to make suitable restitution in lieu of or in addition
to the court’s order under (1), (2) or (3) of this subsection.

(5) order the minor committed to the Department c "Health and Social
Services for placement in an adventure-based e 'ncation program
established under AS 47.21.020 with conditions etne court considers
appropriate concerning release upon satisfactory completion of the
program or commitment under (1) of this subsection if the program is
not satisfactorily completed.

(c) If the court finds that the minor is a child in need of aid, it shall

(1) order the minor committed to the department for placement in an
appropriate setting for a period of time not to exceed two years or in any
event past the date the minor becomes 19 years of age, except that the
department may petition for and the court may grant in a hearing (A)
two-year extensions of commitment which do not extend beyond the
child’s 19th birthday if the extension is in the best interests of the minor
and the public; and (B) an additional one-year period of supervision past
age 19 if the continued supervision is in the best interests of the person
and the person consents to it; the department may transf'- the minor,
in his best interests, from one placement setting to another, and the
minor, his parents or guardian and attorney are entitled to reasonable
notice of the transfer;

(2) order the minor released to his parents, guardian, or some other
suitable person, and, in appropriate cases, order the parents, guardian,
or other person to provide medical or other care and treatment; the
court releases the minor, it shall direct the department to supervise the
care and treatment given to the minor, but the court may dispense with
the department's supervision if the court finds that the adult to whom
the minor is released will adequately card for the minor without
supervision; the department's supervision may not exceed two years or
in any event extend past the date the minor reaches age 19; except that
the departn . nt may petition for and the court may grant in a hearing

(A) two /ear extensions of supervision which do not extend beyond
the Childs 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

(3) by order, upon a showing in the adjudication by clear and
convincing evidence that there is a child in need of aid under AS
47.10.010(a)(2) as a result of parental conduct and upon a showing in the
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disposition by clear and convincing evidence that the parental conduct
is likely to continue to exist if therels no termination of parental rights,
terminate parental rights and responsibilities of one or both parents and
commit the child to the department of to a legally appointed guardian
of the person of the child, and the.department or guardian shall report
annually to the court on efforts being made to find a permanent
placement for the child.

(d) An order issued under (c) (3) of this section authorizes the
commissioner of health and social services or his designee or the
guardian of the person of the child to consent to the adoption of the child.

(e) If the court finds that the minor is not delinquentor a child in need
of aid, it shall immediately order his release frob'the department’s
custody and his return to his parents, guardian, or custodian, and
dismiss the case.

(f) A minor found to be delinquent or a child in need of aid is a ward
of the state as long as he is committed to the department or the
department has the power to supervise his actions. The court shall
isview an order made under (b) or (c)(1) or (2) of this section annually,
and may review the order more frequently to determine if continued
placement, probation, or supervision, as itis being provided, is in the best
interest of the minor and the public. The department, the minor, the
minor’s parents, guardian, or custodian are entitled, when good cause is
shown, to a review on application. If the application >, granted, the court
shall afford these parties and their counsel reasonable notice in advance
of the review and hold a hearing where these parties and their counsel
shall be afforded an opportunity to be heard The minor shall be afforded
the opportunity to be present at the revirw.

(g) No adjudication under this chapter upon the status of a child may
operate to 'mpose any of the civil disabilities ordinarily imposed by
conviction upon a criminal charge, nor may a minor afterward be
considered a criminal by tho adjudication, nor may the adjudication be
afterward deemed a conviction, nor may a minor be charged with or
convicted of a crime in a court, except as provided in this chapter. The
commitmentand Macemen'. of a child and evidence given inthe courtare
not admissible as evidence against the minor in a subsequent case or
proceedings in any other court, nor dooz the commitment and placement
or evidence operate to disqualify a minor in a future civil service
examination or appointment in the state.

(h) The department shall pay all court costs incurred in all
proceedings in connection with the adjudication of delinquency under
this chapter, including hearings which result in the release of the minor.

(i) A minor, his parents or guardian acting on his behalf, or the
department may appeal a judgment or order, or the stay, modification,
setting aside, revocation, or enlargement of a judgment or order fcssued
by the court under this cho.pter.
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() Repealed by & 29 ch 63 SLA 1977.

(k) In making its order under (c) of this section, the court shall
consider the fact, if it is a fact, that the minor was being provided
treatment by spiritual'means through prayer.in accordance with the
tenets and practices of a recognized church or religious denomination by
an accredited practitioner of the church or denomination. (8 10(2) art |
ch 145 SLA 1957; am 8 2 ch 110 SLA 1960; am 8 2 ch 118 SLA 1962; am
8§ 1 ch 40 SLA 1967; am 88 1—4 ch 27 SLA 1970; am 8§ 12— 15 ch 245
SLA 1970; am 8 6 ch 104 SLA 1971; am 88 6, 7 ch 1SLA 1972; am §§ 1,
2 ch 125 SLA 1974; am 88 14-18, 29 ch 63 SLA 1977; am § 6 ch 86 SLA

1979)

Effect of amendments. — The 1977
amendment substituted "delinquent or a
child in need of aid" for "delinquent, or a
child in need of supervision, or dependent
minor" at the end of subsection (a), rewrote
subsections (b) and (c), and in subsection (e),
substituted "delinquent or a child in need of
aid" for “delinquent, a child in need of
supervision, or dependent,” “the
department's custody" for "its custody,”
and "dismiss" for "close." In subsection (f),
the amendment substituted "delinquent or
a child in need of aid" for "delinquent, b
child in need of supervision, or dependent”
in the first sentence, deleted "or (i)"
following "under (b) or (cXI) or (2)" and
"eltd to determine if the minor is being
treated fairly" following "nnd the public"

'in the second sentence, inserted "as it is
being provided" in the second sentence,
rewrote the third sentence, and inserted the
present fourth sentence. The amendment
also repealed subsection (j), which provided
for orders of disposition when the minor
was a child in need of sujiervision.

The 1979 amendment ndded paragraph
(5; to subsection (b).

Editor's note. — Section 31, ch. 63, SLA
1977, provides: "Section 18 of this Act has
the effect of adding to the court's
responsibilities when holding a review
under Rule 28, Alaska Rules of Children's
Procedure, by requiring the court to hold a
hearing upon a showing of good cause, give
notice, and afford an opportunity to be
heard."

Section 34, ch. 63, SLA 1977, in the first
sentence provides: "The portions of AS
47.10.080(b) and (c) in secs. 15and 16 of this
Act which specify the length of
commitment to the department or
probation or supervision by the department
are applicable to those minors affected
under former AS 47.10.080(b), (c) and (j)
before the effective date of this Act
(August 26, 1977) so that the commitment,
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probation or supervision of minors by the
department before the effective date of this
Act (August 26. 1977) shall continue, but
may not exceed two years from the
effective date of this Act (August 26,1977)
unless two-year extensions have been
granted by the court under this Act”
Subsection (j) of AS 47.10.080 was repealed
by § 29, ch. 63. SLA 1977.

Legislative history reports. — For
report on amending bill, see 1960 House
Journal, p. 494." For report on ch. 40, SLA
1967 (HB 131), see 1967 House Journal, p
339. Chapter 245, SLA 1970 (HCSSB 399 am
H), was identical to CSHB 406 (Jud.). For
report on CSHB 406 (Jud.), see 1970 House
Journal Supplement No. 6.

Each category of children mandates
differences  regarding  content  of
dispositional orders. — Alaska’s pertinent
statutory provisions and procedural rules
distinguish between categories of children
for purposes of administering Alaska
children’s laws. Of controlling significance
is that each class or category mandates
distinct  differences  regarding the
permissible content of any dispositional
order the trial court can enter. In re A
Minor Child, Sup. Cl. Op. No. 737 (File No.
1524), 490 P.2d 658 (1971).

Where a delinquent child was sentenced
for n fixed lime period und ordered to an
adult institution, this amounted to a penal
sentence as opposed to the juvenile
disposition required under subsection (bHI)-
B.A.M. v. State, Sup. Ct. Op. No. 1104 (File
No. 2144), 528 P.2d 437 (1974).

Court cannot place child in particular
institution." — Under this Bection as
amended, the court no longer has discretion
to order the delinquent child placed in a
particular institution, The court only has
authority to commit the child to the
department, which then places the child.
B.A.M. v. Sunt, Sup. Ct. Op. No. 1104 (File
No. 2144), 526 P.2d 437 (1974); A.A. v. State.
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responsibilities of legal custody include those in (b) ard (c) of this section.
The departmentor person having legal custody of the child may delegate
any of the responsibilities under this section, exceptauthority to consent
to marriage, adoption, and military enlistment may not be delegated. For
purposes of this chapter a pereon in charge of a placement setting is an
agent of the department.

(b) When a guardian is appointed for the child, the court shall specify
in its order the rights and responsibilities of the guardian. The guardian
shall be removed only by courtorder. The rights and -esponsibilities may
include, but are not limited to, haying the right and responsibility of
reasonable visitation, consenting.to ma.rriage, consenting to military
enlistment, consenting to major medical treatment, obtaining
representation for the child in legal actions, and making decisions of
legal or financial significance concerning the child.

(c) When there has been transfer of legal custody or appointment of
a guardian and parental rights have not been terminated by court
decree, the parents shall have residual rights and responsibilities. These
residual rights and responsibilities of the parent include, but are not
limited to, the right and responsibility of reasonable visitation, consent
to adoption, consent to marriage, consent to military enlistment, consent
to major medical treatment except in cases of emergency or cases falling
under AS 09.65.100, and the responsibility for support, exceptif by court
order any residual right and responsibility has been delegated to a
guardian under (b) of this section. (§ 26 ch 63 SLA J°77)

Sec. 47.10.085. Child in need of aid; religious treatment. In a case
in which the minor’s status as a child in need of aid is sought to be based
on his need for medical care, the court may, upon consideration of the
health of the minor and the fact, if it is a fact, that the minor is being
provided treatment by spiritual means through prayer in accordance
with the tenets and practices of a recognized church or religious
denomination by an accredited prac*itioner of the church or
denomination, dismiss the proceedings and thereby close the matter.
This may be done, in the interests of justice and religious freedom, on
the court’s ov.n motion or upon the application of a party to the
proceedings, at any stage of the proceedings after information is given
to the court under AS 47.10.020(a). (8 8 ch 1 SLA 1972; am § 19 ch 63
SLA 1977)

Effect of Amendment. — The 1977 aid" for "dependent minor" near the
amendment substituted “ct. J in need of beginning of the first sentence.

Sec. 47.10.090. Records, (a) The court shall make and keep records of
all cases brought before it. The court’s official records may be inspected
only with the court's permission and only by persons having a hgitimat”
interest in them. All information and social records pertaining t \a :r.inor
and prepared in the discharge of his official duty by an enylo; e of the
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court or by a federal, state or city agency are privileged and may not be
disclosed directly or indirectly to anvor.® without the court's permission.
However, a state or city law-enforcemt.U agency shall disclose
information regarding a case which is needed by the person or agency
charged with making a preliminary investigation for the information of
the court Within 30 days of the date on which a minor reaches his 18th
birthday or, if the court regains jurisdiction ol a minor past his 18th
birthday, within 30 days of the date on which the court relinquishes
jurisdiction over the minor, the court shall order sealed all the court's
official records, information and social records pertaining to that minor,
as well as records of all criminal proceedings against him and
punishments assessed against him, except for traffic offenses. No
person may use records so sealed for any purpose except that the court
may order their use for good cause shown or may order their use by an
officer of the court in making a presentencing report for the court.

(b) The name or picture of a minor under the jurisdiction of the court
may not be made public in connection with the minor's status as a
delinquent child or a child in need of aid unless authorized by order or
the court, except that the name of a minor who is found for the second
time to have violated a law, which if committed by an wdult would be a
felony, shall be made public unless the court, for good cause, in certain
individual cases, enters an order prohibiting the disclosure.

(c) A person who violates a provision of this section is guilty of a
misdemeanor, and upon conviction is punishable by a fine of not more
than $500 or by imprisonment for not more th,\n one year, or by both.
(§ 10(3)(4) art | ch 145 SLA 1957, nm § 1ch 124 SLA 1972; am § 1 ch 90
SLA 1975; am § 20 ch 63 SLA 1dll)

Effect of amendments. — The 197 adult would be a felony, the minor's name
amendment, in subsection (b), deleted "by,  must be made public unless the court, for
newspaper, radio, or television station” good cause, in certain individual cases,
following "may not be made public." entersan order prohibiting the disclosure."

substituted "unless" for "(-:\xc?pt as," nnl Purpose for enacting subsection <n). —
added the language beginning “"excep  Reading thib section together with other
that" to the end. sections of the laws relating to children’s

The 1977 amendment substitutd  Proceedings leads one to believe that
"delinquent child or a child in need of aid"  Subsection (a) was enacted principally for
for "delinquent or dependent child" in the purpose of protecting the child against
subsection (b). the possible adverse ‘'ffecrs an un-

o . authorized revelation of his social record

Editor's note. — Section 2. ch. 90, SLA would have. In re P.N., Sup. Ct Op. No.

1975, provides: "Section 1 of this Act ;
changes Rule 26 of the Supreme Court 1127 (File No, 2191), 533 P.2d 13 (1075).

Rules of Children’s Procedure in that the There is no indication that subsection
rule now provides that Uie names and <U)Wus Intended to authorize the gp*r.;'ng
pictures of minors under the jurisdiction of ~ Of testimonial uze immunity to parent*. In
Uie children's court are not to be made '€ P-N. Sup. Ct. Op. No. =27 (File No.
available to the public unless authorized by 2191), 533 P.2d 13 (1975,

a court order which is accompanied by a The supreme court could not say with
written statement supporting the autho- certainty that this section would be
rization, and sec. 1provides thut fora minor  construed to forbid the use, in a subsequent
who is found for the second time to have criminal action against a pprent, of
violated a low, which if committed by an  testimony that the parent gave at a
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(¢) The sum collected from a parent under this section shall be directly
credited to the general fund of the state. (§ 13 art | ch 145 SLA 1957;
am § 1 ch 31 SLA 1959; am §' 1 ch 141 SLA 1959; am § 23 ch 63 SLA
1977)

Effect of amendment. — The 1977 aid" for “dependent minor” in two places in
amendment substituted “child in need of the first sentence of subsection (a).

Sec. 47.10.130. Detention. No minor under 18 years of age who is
detained pending hearing may be incarcerated in a jail unless assigned
to separate quarters so that the minor cahnpt,communicate with or view-
adult prisoners convicted of, under arrest for, or charged with a crime.
When a minor is detained pending hearing, his parent, guardian, or
custodian shall be notified immediately. (§ 14 art | ch 145 SLA 1957)

A detention which was twice continued  usurpation of judicial power. In re P.H..
by the master of the children’s court fora Sup. Ct. Op. No. S57 (File No. 1338), 504
total period of six days exemplifies a P.2d 837 (1972).

Sec. 17.10.140. Temporary detention and detention hearing, (a) A
peace officer may arrest a minor who violates a law or ordinance in his
presence, or who he reasonably believes is a fugitive from justice. A
peace officer may continue a lawful arrest made by a citizen. He may
have the minor detained in a juvenile detention facility if in his opinion
it is necessary to do so to protect the minor or the community.

(b) A peace officer who has a minor detained under (a) of this section
shall immediately, and in no event more than 12 hours later, notify the
court, the minor’s parents or guardian, and the Department of Health
and Social Services of the officer’s action. The department may file with
the court a petition alleging delinquency before the detention hearing.

(c) The court shall imrrediately, and in no event more than 48 hours
later, hold a hearing at v hich the minor and his parents or guardian if
they can be found shall '>epresent. The court shall determine whether
probable cause exists for believing the minor to be delinquent. The court
shall inform the minor of the reasons alleged to constitute probable
cav.se and the reasons alleged to authorize his detention. The minor is
entitled to counsel and to confrontation of the witnesses against him.

(d) If the court finds that probable cause exists, it shall determine
whether the minor should be detained pending the hearing on the
petition or released. It may either order the minor held in detention or
order him to be released to the custody of a suitable person pending the
hearing on the petition. If the court finds no probable cause, it shall
order the minor released and close the case.

(e) Except for temporary detention pending a detention hearing or
temporary detention under (f) of this section, no minor may be detained
except by court order.
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(f) A peace officer may detain a minor who is evading the person
having legal custody of him if the minor .is not otherwise subject to
arrest or detention under (a) of this section, for the sole purpose of either
(1) returning the minor to the person having legal custody of him or (2)
if the minor prefers, taking him to an office specified by the Department
of Health and Social Services, facility, or '‘contract agency of the
Department of Health and Social Services where such exists in the
community. Immediacy upon detaining a minor under this provision,
the peace officer <wni advise him of his right to social services under AS
47.10.142(b), and, i. known, the peace officer shall advise the person
having the legal cistody of the minor of his detention.

() No minor w'10is detained under (f) of this section may be detained
in a jail or othe'- facility unless kept out of contact with adult persons
convicted or accused of a crime. No minor may be detained in a jail or
other detention facility which has not been approved by the Department
of Health and Social Sendees before detention of the minor. (8 15 art |
ch 145 SLA 1957; am § 3 ch 118 SLA 1962; am §2 ch 100 SLA 1971; am
8 6 ch 104 SLA 1971; am 8§ 1, 2 ch 128 SLA 1972)

Detention orders neither based on Invalid. In re P.H., Sup. Ct. Op. No. 857
compcter'. U- limony nor accompanied by  (File No. 1538), 504 P.2d 637 (19721.
the required statement of facts nrc

Sec. -,7.10.142. Emergency custody and temporury placement
hearing, (a) The Department of Health and Social Services may take
emergency custody of a minor upon discovering any of the following
circumstances:

-(1) the minor has been abandoned;

(2) the minor has been grossly neglected by bis parentt or guardian,
as “neglect” is defined in AS 47.17.070(5), so that immt ate removal
from his surroundings is, in the determination of the department,
necessary to protect his life;

(3) the minor has been abused, as “abuse" is defined in AS
47.17.070(1), so that immediate medical attention is necessary, in the
determination of the department.

(b) A minor who has left home and is evading the person having legal
custody of him may obtain the sendees of the deoartment. The
department shall ussess the situation and furnish the minor with the
social services it considers appropriate to protect the well-being of the
minor and to present his family life if-preserving it is considered
desirable under the circumstances. If, after assessing the situation,
considering the wishes of the minor, and furnishing appropriate social
sendees, the department considers it necessary,' the department may
Lake emergency custody of the minor.

(c) When a child is taken into custody under (a) or (b) of this section,
the department shall immediately, and in no event more than 12 hours
later unless prevented by lack of communication facilities, notify the
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NOTES TO DECISIONS

AS 17.12.110(d)(4) is not in conflict
with paragraph (a)(1) of this section and
AS 47.10.080(b)(1). M.O.W. v. State, Ct.
App. Op. No. 95 (Filo No. 4846), p.2d

(1982).

There ia no statute authorizing
awards of attorney’s fees in child in
need of tdd proceedings, nor has any
rule or order authorizing such an award
be>m promulgated. Cooper v. State, Sup.
CL Op. No. 2453 (File Nos. 4906, 4970),
638 P.2d 174 (1981).

Quoted in N.P.A. v. State, Sup. Ct. Op.
N r 2005 (File No. 4618), 604 P.2d 599
(197?): E.A. v. State, Sup. Ct. Op. No. 2289
(File Nos. 4687, 4870), 623 P.2d 1210
(1981).

Stated in D.R.C. v. State, Ct. App. Op.
No. 94 (File No. 4905), 646 P.2d 252
(1982).

Cited in Granato v. Occhipinti, Sup. Ct.
Op. No. 1962 (File No. 3756), 602 P.2d 442
(1979).

Sec. 47.10.020. Investigation and petition.

NOTES TO DECISIONS

Distinctions between this section
and AS 09.65.150. — Sec Granato v.
Occhipinti, Sup. Ct. Op. No. 1962 (File No.

3756), 602 P.2d 442 (1979).
Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), P.2d (1982).

Sec. 47.10.030. Summons and custody of minor.

NOTES TO DECISIONS

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846),  P.2d  (1982).

Sec. 47.10.040. Release of minor.

NOTES TO DECISIONS

Cited in M.O.W. v, State, Ct. App. Op.
No. 95 (File No. 4846), p.2d (1982).

Sec. 47.10.050. Appointment of guardian ad litem or attorney.

NOTES TO DECISIONS

Cited in Cooper v. State, Sup. Ct. Op.
No. 2453 (File Noa. 4906, 4970), 638 P.2d

107

174 (1981); M.O.W. v. State, Ct. App. Op.

No. 95 (File Nr.. 4846), P.2d  (1982).
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Sec. 47.10.060. W aiver ofjurisdiction.

NOTES TO DECISIONS

A waiver hearing is not criminal in
nature and is dispositional, rather than
adjudicatory. N.P.A. v. State, Sup. Ct. Op.
No. 2005 (File No. 4618), 604 P.2d 599
(1979).

Waiver of right to attend hearing. —
Although a minor had a constitutional
right to attend her waiver hearing, she
waived that right when she voluntarily
failed to appear at the hearing by refusing
to waive extradition from another state.
N.P.A. v. State, Sup. Ct. Op. No. 2005 (File
No. 4618), 604 P.2d 599 (1979).

Binding advance consent to
treatment — In order to give effect of the
legislature’s intent that a court may con-
sider treatment until age 20 in
determining waiver of juvenile jurisdic-
tion, it is necessary that the judge be able
to evaluate at the time of the waiver
hearing whether the juvenile will in fact
be available for treatment. It is not pos-
sible for the judge to know this unless the
child can give binding consent at the time
ofthe hearing. State v. F.L.A., Sup. Ct. Op.
No. 2041 (File No. 4333), 608 P.2d 12
(1980).

The portion of the opinion in In re F.S.,
Sup. Ct. Op. No. 1756 (File No. 4015), 586
P.2d 607 (1978) thnt held that a minor in
a waiver hearing could not give a bindir|
advance consent to treatment beyond age
19 was mistaken. State v. F.L.A., Sup. Ct.
Op. No. 2041 (File No. 4333), 608 P.2d 12
(1980).

Sec. 47.10.070. Hearings.

NOTES TO

Cited in M.O.W, v. State, Ct. App. Op.
No. 95 (File No. 4846),  P.2d  (1982).

Waiver decision without testimony
of psychologist or psychiatrist. — A
waiver ofjuvenile jurisdiction decision can
be made without the testimony of a psy-
chologist or psychiatrist, since such testi-
mony is germane to at most two ofthe four
factors set out in subsection (d) of this sec-
tion, and not all four of those facta need be
determined adversely to the youth to
warrant waiver ofjuvenile jurisdiction. In
re J.R., Sup. Ct. Op. No. 2165 (File No.
5194), 616 P.2d 865 (1980).

A minor may move to waive chil-
dren’s court jurisdiction pursuant to
subsection (a). M.O W. v. State, Ct. App.
Op. No. 95 (File No. 4846), P.2d
(1982).

A minor under the age of 18 cannot
"elect” to be tried as an adult. M.O.W.
v. State, Ct. App. Op. No. 95 (File No.
4846), P.2d (1982).

Option available to prosecution
absent waiver. — A proceeding in chil-
dren's court, which is limited to the dis-
positions set forth in AS 47.10.080(b), is
the only option available to the prosecu-
tion absent waiver under subsection (a) of
thiB section, and the standards established
in subsection (a) are suflichntly clear to
prevent arbitrary enforcement. M.O.W. v.
State, Ct. App. Op. No. 95 (File No. 4846),

p.2d (1982).

DECISIONS

Sec. 47.10.080. Judgments and orders.

NOTES TO

Binding advance content to
treatment. — In order to give effect to the
legislature's intent that a court may con-
sider treatment until age 20 in
determining waiver of juvenile jurisdic-
tion, it is necessary t't the judge be able
to evaluate a) the u <e of the waiver
hearing whet) er the j,,/enile will in foe'

DECISION

be available for treatment. It is not pos-
sible for the judge to know this unless the
child can give binding consent «t the time
ofthe hearing. State v. F.L.A., Sup. Ct. Op.
No. 2041 (File No. 4333), 608 P.2d 12
(1980).

A minor may bindingly consent to an
additional period of supervision as pro-
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vided by subsection (bXI)ofthis section. In
determining the effect to be given to such
consent, the court should consider the age
and maturity of the juvenile and whether
he has the advice of counsel. To protect a
minor from making a decision adverse to
his own interests, a guardian ad litem may
be appointed. State v. F.L.A., Sup. Ct. Op.
No. 2041 (File No. 4333), 608 P.2d 12
(1980).

The portion of the opinion in In re F.S,,
Sup. Ct. Op. No. 1750 (File No. 4015). 586
P.2d 607 (1978) that held that a minor in
a waiver hearing could not give a binding
advance consent to treatment beyond age
19 was mistaken. State v. F.L.A., Sup. Ct
Op. No. 2041 (File No. 4333), 608 P.2d 12
(1980).

While it is true, as indicated in In re
F.S., Sup. Ct. Op. No. 1766 (File No. 4015),
586 P.2d 607 (1978), that the statute con-
templates that the determination of the
additional period of treatment be made
after the initial hearing, such an intent
does not mandate that an advance consent
to treatment given by the minor may not
be regarded as binding. State v, F.L.A,
Sup. Ct. Op. No. 2041 (File No. 4333), 608
P.2d 12 (1980).

Court-ordered probation. — Proba-
tion cannot be deemed court-ordered under
Bubsection (b) of thir Bection unless it is
directly ordered. It cannot be "triggered"
by a decision of the department that the
juvenile has successfully completed a reha-
bilitation program, even if the courtjudg-
ment states that institutionalization will
end upon Buch successful completion. In re
L.C. v. State, Su>. Ct. Op. No. 2277 (File
Nos. 4401, 4411/, 625 P.2d 830 (1981).

Protection provided by Indian Child
Welfare Act.— The Indian Child Welfare
Act, 25 U.S.C. 88 1901 — 1963, enacted in
1978, provides a higher standard of pro-
tection to the rights of parents in termina-
tion proceedings involving Indians and
Native Alaskans than that provided in
this section. E.A. v. State, Sup. Ct. Op. No.
2289 (File Nos. 4687,4870), 623 P.2d 1210
(1981).

Statutory’ provisions
judgments and orders, etc.

In order to terminate parental rights
under this section, the court must find by
clear and convincing evidence (1) that
there is a child in need of aid under AS
47.10.010ia)(2) as n result of parental con-
duct. and t2) that the parental conduct is
likely to continue. E.A, v. State, Sup. Ct.
Op. No. 2289 (Fils Noc. 4687, 4870), 623
P.2d 1210 (1981).

governing

Findings. — A finding that the
parental conduct is likely to continue must
be made expressly on the record prior to
ordering the termination of parental
rights. EA. v. State, Sup. Ct. Op. No. 2289
(File Nos. 4687, 4870), 623 P.2d 1210

(1981).
Review of orders terminating
parental rights. — Orders made under

subsection (c)(3) of this section are not
entitled to automatic review, inasmuch as
subsection (f) of this section specifies
which orders are entitled to this review
and orders under subsection (c)(3) of this
section are not' included within the list.
Rita T. v. State, Sup. Ct. Op. No. 2294 (File
No. 5036), 623 P.2d 344 (1981).

All orders made pursuant to this section,
including orders under subsection (cX3) of
this section, are to be reviewed upon appli-
cation of an interested party if the party
establishes good cause for the review, and
ifthe child is still a ward of the court. Rita
T. v. State, Sup. Ct. Op. No. 2294 (File No.
5036), 623 P.2d 344 (1981).

As long as a child remains the ward of
the court, under subsection (0 of this sec-
tion his or her natural parents are entitled
to a review of the order terminating their
parental rights upon a showing of good
cause for the hearing. Rita T. v. State, Sup
Ct. Op. No. 2294 (File No. 5036), 623 PJ2d
344 (1981).

Good cause could be established if the
parents showed that it would be in the best
interests of the child to resume living with
them because they have sufficiently reha-
bilitated themselves so that they can pro-
vide proper guidance and care for the
child. Rita T. v. State, Sup. Ct. Op. No.
2294 (File Nn, 5030), 623 P.2d 344 (1981).

Where, when a mother applied for a
hearing before the superior court, she
indicated -hnt os a result of a 14-month
rchabil'.ation program she had overcome
the problems that had led to the termina-
tion of her parental right, and al6c
indicated that professional counselors,
social workers and others woud be able to
establish that she was now capable of
providing n warm and loving home for the
child, this was a sufficient showing of good
cause to entitle her to a rex iew ofthe older
terminating her parental rights if the
child had not yet been adopted. Rita T. v,
State,”Sup. Ct. Op. No. 2294 (File No.
6036), 623 P.2d 344 (1981).

AS 17.12.170(d)(4) is not in conflict
with AS 47.10.010(a)(1) and paragraph
(b)(1) of this section. M.O.V v. State, Ct.
App. Op. No. 95 (File No. 4846), P.2d

(1982).
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Option available to prosecution
absentwaiverunder AS 47.10.060(a). —
A proceeding in children's court, which is
limited to the dispositions set forth in AS
47.10.080(b), is the only option available
to the prosecution absent waiver under AS
47.10.060(e), and the standards estab-
lished in that section ore sufficiently clear

to prevent arbitrary enforcement. M.O.W.
v. State, Ct. App. Op. No. 95 (File Ni.
4846), p.2d (1982).

Cited in D.L.J. v. W.D.R., Sup. Ct. Op.
No. 2433 (File No. 5411), 635 P.2d 834
(1981); S.0. v.W S, Sup. Ct. Op. No. 2491
(File No; 5856), p.2d (1982).

Sec. 47.10.081. Predisposition hearing reports.

NOTES TO DECISIONS

Applied in Granato v. Occhipinti, Sup.
Ct. Op. No. 1962 (File No. 375G), 602 P.2d
442 (1979).

.(..

Cited in M.O.W. v. State, Ct App. Op.
No. 95¢File No. 4846),  P.2d  (1982).

Sec. 47.10.082. Best interests of the child.

NOTES TO DECISIONS

Cited in Granato v. Occhipinti, Sup. Ct.
Op. No. 1962 (File No. 3756), 602 P.2d 442

(1979); M.O.W. v. State, Ct. App. Op. No.
95 (File No. 4846,, P.2d (11,82).

Sec. 47.10.083. Review hearing information.

NOTES TO DECISIONS

F

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), P.2d (1982).

Sec. 47.10.084. Legal custody,

guardianship, and residual

parental rights and responsibilities.

NOTES TO DECISIONS

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), p.2d (1982).

Sec. 47.10.085. Child in need of aid; religious treatment.

NOTES TO DECISIONS

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), p.2d (1982).
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Sec. 47.10.090. Records.

NOTES,TO DECISIONS

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), P.2d  (1982).

Sec. 47.10.142. Emergency custody and temporary placement
hearing, (a) The Department of Health and Social Services may take
emergency custody of a minor upon discovering any of the following
circumstances: S

(1) the minor has been abandoned;

(2) the minor has been grossly neglected by his parents or guardian
as "neglect” is defined in AS 47.17.070(5), so that immediate removal
from his surroundings is, in the determination ofthe department, nec-
essary to protect his life;

(3) the minor has been abused, as "abuse" is defined in AS
47.17.070(1), so that immediate medical attention is necessary, in the
determination of the department;

(4) the minor has been sexually abused under circumstances listed
in AS 47.10.010(a)(2)(D).

(b) A minor who has left home and is evading the person having
legal custody of him may obtain the services of the department. The
department shall assess the situation and furnish the minor with the
social services it considers appropriate to protect the well-being of the
minor and to preserve his family life if preserving it is considered
desirable under the circumstances. If, after assessing the situation,
considering the wishes ofthe minor, and furnishing appropriate social
services, the department considers it necessary, the department may
take emergency custody of the minor.

(c) When a child is taken inU << .tody under (a) or (b) ofthis section,
the department shall immediately, and in no event more than 12 hours
later unless prevented by lack of communication facilities, notify the
parents or the person or persons having custody of the child and the
court of the action and file with the court a petition alleging that the
child is a child in need of aid.

(d) The courtshall immediately, and in no event more than 48 hours
after being notified unless prevented by lack of transportation, hold a
hearing at which the minor, if his .health permits, and his parents or
guardian, if they can be found, shall be permitted to be present. The
court 6hall determine whether probable cause exists for believing the
minor to be a child in need of aid, as defined in AS 47.10.290(8). The
court shall inform the minor, and his parents or guardian if they cun
be found, of the reasons given as constituting probable cause and the
reasons given as authorizing his temporary placement.
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(e) If tl.e court finds that probable cause exists it shall order the

minor committed to the department for temporary placement, or order
him returned to the custody of his parents or guardian subject to the
department’s supervision of his care and treatment. If the court finds
no probable cause it shall order the minor returned to the custody ofhis
parents or guardian. (§ 3 ch 100 SLA 1971; am § 6 ch 104 SLA 1971,

am § 24 ch 63 SLA 1977; am § 2 ch 104 SLA 1982)

Effect of amendments. — The 1982
amendment, effective July 1, 1982, added
paragraph (4) to subsection (a).

[

Article 2. Juvenile Institutions.

Sec. 47.10.200. Releasing juveniles after commitment.

NOTES "O

Jurisdiction over probation revo-
cation proceedings. — The Department
of Health and Social Services has the
authority to conduct revocation pro-
cecdings when it has granted the prob.v
tion allegedly violated, as a corollary to its
power under this section to gront proba-
tion. However, until such time as the
department chooses to establish procc-
durcs regarding probation revocation,
jurisdiction over such cases will remain in
the superior court. Inre L.C. v. State, Sup.
Ct. Op. No. 2277 (File Nos. 4401, 4411),
625 P.2d 839 (1981).

DECISIONS

Hearing. — The requirement in Chil-
drcn’s Rule 12(a) of a disposition hearing
applies to n court»ordered revocation of a
juvenile delinquent®® administratively
granted probation. In re L.C. v. State, Sup.
Cl. Op. No. 2277 (File Nos. 4401, 4411),
625 P.2d 839 (1931),

The hearing in connection with a juve-
nile delinquent's probation revocation
must be broader than merely determining
probable cause thnt probation conditions
are violated. In re L.C. v. State, Sup. Ct.
Op. No. 2277 (F.le Nos. 4401, 4411), 625
P.2d 839 (1981).

Article 3. Care of Children.

Sec. 47.10.230. Powers nnd duties of department over care of

child.

NOTES TO DECISIONS

Quoted in E.A. v. State, Sup. Ct. Op.
No. 2289 (File Nos. 4687, 4870), 623 P.2d
1210 (1981).

Article 4. General Provisions.

Sec. 47.10.290. Definitions.

NOTES TO DECISIONS

Quoted in N.P.A. v. Stale, Sup. Ct. Op.
No. 2005 (File No. 4618), 604 P.2d 599
(19791.
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VANDERBILT LAW REVIEW
Volume 35 May 1982 Number 4

Punishment and Juvenile Justice:
A Conceptual Framework for
Assessing Constitutional Rights of
Youthful Offenders

Martin R. Gardner*

I. Introduction

In his dissenting opinion in in re Gault,1 Justice Stewart ar-
ticulated the traditionally accepted distinction between the juve-
nile justice system and the criminal justice system as follows: “[A]
juvenile proceeding’s whole purpose and mission is the very oppo-
site of the mission and purpose of a prosecution in a criminal
court. The object of the one iBcorrection of a condition The object
of the other is conviction and punishment for a criminal act.” Ju-
venile justice descends from the therapeutic tradition. Thus, the
interventions of the juvenile system into youthful lives supposedly
represent benign parens patriae attempts to cure undesirable or
unhealthy states of being. Unlike the criminal law, juvenile-justice
responds to the status of children in need, treating them -for ‘what
they are rather than punishing them for what they have done.*

* Professor of Law, University of Nebraska College of L-w. B.S., 1969, J.D., 1972, Uni-
versity of Utah.

1. 387 U.S. 1, 78 (19(i7) (Stewart, J., dissenting).

2. hi. at 78-79; see also United States ex rcl. Stinnett v. Hegstrom, 178 F. Supp. 17, 18
(11. Conn. 19S9); White v. Kcid, 12!y F. Supp. 647, 650 (D.D.C. 1954); State ci rcl. lender-
holm v. Owens, 197 Kan. 212, 223, 416 P.2d 269, 269 (1966) ("|[t)he validity of the whole
juvenile system is dependent upon its adherence to its protective, rather than its penal,
ojpeels"); In re Rich. 125 Vt. 373, 377, 216 A.2d 206. 209 (1900).

3. For a discussion of some of the philosophical consequences of thernptutic versus
punitive models of dealing with social deviancy, see generally la'wls, The Humanitarian
Theory of Punishment, 0 Itus Judicatav. 224 (1952-64); Morris, Persona and Punishment, in

791
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Apart from its obvious importance in shaping decisions and
actions of policymakers, Justice Stewart’s punishment/therapy dis-
tinction4 also carries important legal consequences.HPuhished »per-
'soiis -are entitled .to certain rights, both procedural’ and -substan-
tive,8 which are not' necessarily available to persons receiving
""nonpunitive dispositions.-.

The therapeutic model, however, probably never provided a
totally accurate description of juvenile justice.®«in.-any event,* by

Philosophy or Law 672 (J. Feinberg & H. Gross eds. 1975).

4. Whether to abandon systems of punishment in favor of therapeutic models was not
only an issue of fundamental significance in the evolution of juvenile justice legislation, ice,
e.g., Gault, 387 U.S. at 14-30; Paulsen, Kent u. United States: The Constitutional Context
of Juvenile Cates, 1966 sup. Ct. Rev. 167, 169-71, but aluo a lively subject of debate among
scholars concerned with how best to control undesirable adult conduct. Compare M. Men-
ningek, The Crime or Punishment (1966) and B. wooton, Crime and the Criminal Law
(1963) with A. Von Hikscii, Doing Justice: The Choice or Punishments (1976) and J,
W ilson, Thinking About Crime (1976).

5. Criminal defendants are afforded special procedural protections under the United
SlateH Constitution such as the right to counsel nnd the right to jury trinis. U.S. coNaT.
amends. V and VI. The United States Supremo Court traditionally ha* employed the con-
cept of punishment as the relevant criterion for determining when procedures are "crimi-
nal." G. Fletcher, Rethinking Criminal Law 409 (1978); sec infra nolen 76-80 and accom-
panying text.

6. The presence of punishment in a necessary predicate for relief under the bill of
attainder and ex post facto clause. U.S. const, art. 1, 89, cl. 3. See United States v. Brown,
381 U.S. 437, 445, 447, 456-67 (1966); Cummings v. Missouri. 71 U.S. (4 Wail.) 277, 319
(1866); Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 13? (1810); Odder v. Bull, 3 U.S. (3 Dali.)
386, 390 (1798); L. Tribe, American Constitutional Law 477-82 (1978). For a more de-
tailed discussion of Brown, see infra notes 104-12 and accompanying text. Fcr s more de-
tailed discussion of Cummings, see infra notes 41-86 and accomponying text.

Punishment in of course a necessary prerequisite for a finding of cruel nnd unusual
punishment. U.S. const, amend. VIII. In applying the eighth amendment, the Supreme
Court hns struggled with the problem of determining whether a given sanction constitutes
punishment. Sec, e.g., Trop v. Dulles, 366 U.S. 86, 94-99 (plurality opinion), 124-26 (dissent-
ing opinion) (1958), For n more detailed discussion of Trop, see infra notes 65-73 and ac-
companying text.

The Court recently has articulated a due process right to be free from punishment prior
to conviction or plea. Bell v. Wolfish, 441 U.S. 620 (1979). For a more detailed discussion of
Wolfish, see infra notes 114-43.

Courts distinguish foreign penal laws, imposing punishment, from nonpenal laws and
refuse to enforce the former. See Huntington v. Attrill, 146 U.S. 657 (1892); Kutncr, Judi-
cial Identification of "Penal Laws" in the Conflict of Laws, 31 Okla. L. Rev. 59C (1978).

7. Sec, e.g., Addington v. Texas, 441 U.S. 418, 428 (1979) (civil commitment proceed-
ings not "punitive" in purpose, hence, they are not "criminal prosecutions," and, therefore,
reasonable doubt standard of proof need not be applied); Flemming v. Nestor, 363 U.S. 003,
612-620 (1960) (summary termination of social security benefits for deported aliens not pun-
ishment, therefore, no violation of the sixth amendment, the ex post facto clause, or the bill
of attainder clause). For a comprehensive discussion of a variety of the legal consequences of
the punitivc/nanpunilive distinction, see generally Clark, Civil and Criminal Penalties and
Forfeitures: A Framework for Constitutional Analysis, 60 Minn. L. Rev. 379 (1976).

8. See Fox, Juvenile Justice Reform: A.nn Historical Perspective, 22 Stan. L. Rev.
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-the'time’that Gault was decided, a majority.of. the United States
mSupreme Court acknowledged that juvenile law could not be con-
<ceptualized entirely in terms of rehabilitative considerations.* In-
deed, although Justice Stewart saw no constitutional need to
criminalize the nonpunitive juvenile system by requiring the sys-
tem to provide the same procedural protections to juveniles as the
criminal law provides to criminal defendants,10thaJSault majority
held that the actual dispositions of juvenile delinquents often have,
little, if anything, to do with therapy.llmThe majority further held
that these dispositions constitute such severe restrictions of liberty
that many of the procedural protections requiredin criminal trials™
also are necessary in delinquency adjudications.1* Gault, however, ‘i
does not 8tandibr the proposition that juvenile justice schemes are
Systematically aontherapeutic. Indeed, the Court in McKeiver v.
Pennsylvaniau kd*” denied juveniles the right to jury trials in de-
linquency pxocr in part on the theory that the presence of
juries might ' * - u with the rehabilitative goal of the juvenile
Byatem.¥ Thtte, McKeiver specifically recognizes the therapeutic
potential of juvenile court dispositions.

The Supreme Court cases suggest that juvenile justice systems
are often hybrids, sometimes punitive—or bo like punitive models
to require procedural protections unique to the criminal
law—sometimes therapeutic, and often both punitive and thera-
peutic. As a consequence, courts that have addressed the constitu-
tionality of the juvenile justice system since Gault have done so
with the understanding that the system reflects a mixture of theo-
retical underpinnings. Not surprisingly, the courts have had diffi-
culty defining the constitutional rights of juvenilesT*who are thrust
Into a system that iB simultaneously punitive and therapeutic.I*

1187, 1103-12.70 (1070).

9. For adiscussion of Gault, ;ee infra notes 178-205 nnd accompanying text.

10. 387 U.S. nt 78-79 (Stewart, J., dissenting).

11. The Gault Court did not discuss directly the concept of punishment in its nnnlysis.
The opinion, however, seems to imply thnt juvenile dispoeitions ere tantamount to punish-
ment for purpose* of certain constitutional provisions. See infra notes 189-93 nnd accompa-
nying text.

12. see infra notes 178-210 & 229-40 and accompanying text.

13. 403 U.S. 523 (1970); see infra notes 217-28 and accompanying text.

14. 403 U.S. at 541-51. For a discussion of Uie perceived virtues of Informal proceed-
ings in general in furthering the therapeutic aims of the juvenile courts, see Paulsen, tupra
note 4, at 170-72.

15. Sec, e.g., infra notes 241-63 nnd accompanying text.

1C.  Punishment and therapy often seem to be mutually exclusive goals because of the
backward-looking nature of punishment as contrasted with forward-looking emphasis of
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The difficuit task facing the courts ultimately is assessing the
extent to which the juvenile system is punitive in nature.17 Because
the concept of punishment includes a discrete set of constitutional
protections,I* Justice Stewart’s punishment/therapy distinction, al-
though not utilized explicitly by the Gault majorityl—and per-
haps even misapplied by Justice Stewart himselfl0—remains a use-
ful analytical device for developing a coherent constitutional
framework for juvenile law.11 Judicial attention to the concept of

therapy. Punishment imposes unpleasant restraints upon offenders because of their poat
offenses, but therapy seeks to allevi»> undesirable conditions and thereby improve the pa-
tient's life. For a more detailed explication of punishment and therapy, see infra notes 144~
50 and accompanying text.

17. Commentators describe the problematic state of juvenile justice as follows:

While the Gault opinion purports to give no definition of punishment, it is evident
that the justices were concerned about the confusion which arises over a use of related
terms, such as puniahincnt, treatment, sanction, and the like. Until c'arification of ter-
minology can catch up with practical techniques of handling those whoap conduct is a
threat to the community, we arc likely to continue to have specific cracs litigated in
terms of constitutional guarantees. A serious discussion is needed, such as has taken
place among philosophers, on the meaning of punishment in terms of current practice.
There is an appreciable gap between what we traditionally have called punishment and
what we currently use as methods for coercing conformity. The change in public senti-
ment, the progress in science, the advent of a full-fledged police force, all have contrib—
uted to an adaptation of methods of punishment. We can no longer apeak of the simplo
process of punishing a man by putting him in prison. The least reflection will indicate
thnt we punish by a wide variety of deprivations, including the trial process itself. Thus
we must attempt to move toward an agreement of what punishment is hy way of gen-
eral definition before we can hope to put order into the welter of different applications
of public coercion to the individual in the name of health, education, and general
welfare.

Gerber & McAnany, Punishment: Current Survey of Philosophy and Law, 11 St. Louis
U.L.J. 491, 520 (1907). see generally In re Felder, 93 Misc. 2d 309, 402 N.Y.S.2d 528 (1978)
(whether New York juvenile statutes impose punishment for purposes of sixth amendment
jury trials); Stale et rel. Harris v. Calcndine, 233 S.E.2d 318 (W. vn. 1977) (whether con-
finement of status offenders with delinquents in forestry camps constitutes disproportionate
punishment in violation of the eighth amendment). For a detailed discussion of Felder, see
infra notes 250-64 and accompanying text. See generally casta cited infra note 21.

One leading commentator welcomes the movement *oward a punitive model of juvenile
justice and suggests thnt juveniles soon may assert the "right to be punibhed for what they
have done, not to be treated for what someone else thinks they arc." Fox, The Reform of
Juvenile Justice: The Child', Right to Punithmenl, Jtrv. Jubt., Aug. 1974, at 2, 6; sec also
Fox, Philosophy and the Principles of Punishment in the Juvenile Court, 8 Fam. L.Q. 373
(1974). This Article's author extolls the virtues of a "right to lie punished" in certain
nonjuvenile situations. See Gardner, The Right to be Punished—A Suggested Constitu
tional Theory, 33 Uutcp.ks L. Rkv. 838 (1981),

18. See supra notes 5-7.

19. Rut sec supra hote 1L

20. The disposition ol flernld Gault's case may have constituted "punishment” under
the definition employed by the Court at the time that Gault was decided. See infra notes
194-97 and accompanying text.

21. See, e.g., Morgan v. Sprout, 432 F. Supp. 1130, 1136 (S.D. Miss. 1977) (confine-
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punishment and its relationship to juvenile justice will be increas-
ingly necessary in light of recent legislative trends toward punitive
sanctions for certain youthful offenders.11 Moreover, the Supreme
Gourt, in dicta accompanying its recent holding that eighth
amendment considerations are inapplicable to corporal punish-
ment of public school children,1* specifically left open the question
whether the eighth amendment’s protection against cruel and un-
usual punishment applies to juvenile justice dispositions.l4 The
Court, thus, invited inquiry inJo whether, and to what extent,
these dispositions constitute punishment.

mSor-punishment to provide a useful framework, courts must
have a clear understanding of the concept of punishment. This un-
derstanding is difficult, however, since punishment, in addition to
being a legal term of art, is also a moral notion characterizing an
area of responsible human activity not definable in terms of neces-
Bary and sufficient conditions.16

In light of the inability of the Supreme Courtl* and leading
philosophical writersl7 to articulate a precise definition of punish-

ment without full panoply of due process safeguards unconstitutional if done for "punitive"
purposes, constitutionally permissible if serving "beneficent" purposes); Pena v. New York
Div. for Youth, 419 F. Supp. 203, 207 (S.D.N.Y. 1976) ("[tlhe court . . . finds itself in the
very difficult position of evaluating the punitive and therapeutic component* of defendants'
practices"); In rc Felder, 93 miBC. 2d 369, 377, 402 N.Y.S.2d 528, 533 (Fam. Ct. 1978) (citing
Justice Stewart's punishment/therapy distinction as analytical tool for determining sixth
amendment jury trial rights). For a further discussion of Felder, see infra notes 256-64 r_nd
accompanying text. See also R.R. v. Texas, 448 S.W.2d 187, 189 (Tex. Civ. App. 1969)
(eighth amendment applicable to juvenile confinements only if the confinements ore puni-
tive rather than therapeutic), appeal dismissed, 400 U.S. 808 (1970).

22. Sec, e.g., State v. J.K.. 383 A.2d 283 (Del. 1977); In rc Felder. 93 Misc. 2d 369, 402
N.Y.S.2d 528 (Fam. Ct. 1978).

Ingraham-vj Wright'48astf*7*SIflfnW>r

24. 1d. at 669 n.37 (dictum). The Court stated,

Some punishments, though not labeled “criminal” by the Stale, may be sufficiently
analogous to criminal punishments in the circumstances in which they are adminis-
tered to justify application of the Eighth Amendment. . . . Wo have no occasion in this
case, for example, to consider whether or under what circumstances persona involunta-
rily confined in .. . juvenile institutions can claim the protection of the Eighth
Amendment

25. See J. Klkinig, Punishment and Desert 15 (1973).
26. Consider, for example, the Supreme Court's failure to distinguish clearly punish-
ment from regulation. See infra note 33.
27. Perhaps the most widely accepted chactorization of legal punishment within the
philosophical literuture is that of H.L.A. Hart
(i) (Punishment] must involve pain or other consequences normally considered
unpleasant.
(i) 1t must be for an offense against legal rules.
(iii) It must be of an actual or supposed offender for his offence.
(iv) It must be intentionally administered by human beings other thnn the offender.
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ment, the difficulty encountered by lower courts that have at-
tempted to delimit the constitutional protections available to
juveniles is understandable. In general, these courts have tended to
adopt one of two approaches: either courts assume, without at-
tempting to provide definitions, that punishment is or is not mani-
fested by the facts of the particular case,*8 or they seek a definition
of punishment by relying solely on the Supreme Court’s juvenile
cases.** Both of these approaches are unsatisfactory—the first be-
cause it begs a crucially important question, and the second be-
cause it relies upon cases that do not utilize or define explicitly the

(v) It mail be mposed nnd administered by nn authority constituted by a iegal ayatem
against which the offence is committed.
H. Hart, Prolegomenon to the Principles o/ Punishment, in Punishment and Responsibil-
ity 4-5(1968). Hart borrows from Anthony Flew and S.I. Benn in formulating his definition.
Id. at 4.

A variety of commentators would add to Hart's li&t of punishment characteristics. Sec,
e.g., J. Feinberg, The Excessive Function of Punishment, in Doing and Deserving 95, 98
(1970) (punishment by definition expresses social disapprobation); J. Hall, General Prin-
ciples ok Criminal Law 310, 318 (2d cd. 1960) (punishment is logically related to harmful
conduct and moral culpability).

Other critics focus on internal inconsistencies within Hart's definition. See, e.g., Was—
acrstrom, Some Problems with Theories of Punishment, in Justice and Punishment 173,
176 (J. Cederblom & W. Blizeit eds. 1977) (Hart's thoory tends toward circularity. Clearly,
not all "inflictions of unpleasant consequences for ofTenses against legal rules" constitute
punishment, e.g., tort liability for negligence per »e, based on violation of o statutory norm.
Only "criminal offenses" seem to gcnorate punishment. Hart, however, provides no basis for
distinguishing criminal and noncriminal offenses, apart from the circular path of appealing
to the concept of punishment.

28. For example, many courts equate confinement of juveniles in jail-like facilities
with punishment. See, e.g., Cox v. Turley, 506 F.2d 1347, 1352-63 (6th Cii. 1974) (five days
confinement of youth with general jail population priorto initial hearingon a charge of
curfew violation constitutes cruel and unusual punishment); Inmates of Boys' Training
School v. Affleck, 316 F. Supp. 1354, 1366 (D.R.l. 1972)("(t)he reality of confinement in
Annex B is thnt it is punishment”); In re Rich, 125 V| 373, 378, 216 A.2d 266, 269 (1966)
("[cjonfinement in a penal institution will convert the proceedings from juvenilo to criminal
and require the observance of constitutional criminal safeguards").

The Supreme Court has held, however, that all jail confinements are not punitive. See,
e.g., Bell v. Wolfish, 441 U.S. 520 (1979) (pretrial detention of persons accused of crime is
not pr.niahmeni due to an absence of punitive intent); Sh:llitanti v. United States, 3-1 U.S.
364, 370 (1966) (jniling for civil contempt is remedial rather than punitive). For a more
detailed discussion of Wolfish, see infra notes ) 13-43 and accompanying text.

Other courts, without attempting to define punisliment or distinguish it from therapy,
have found punishment in the administration of potentially dangorous or painful drugs to
juveniles confined in state facilities. See, e.g., Nelson v. Hcyne, 491 F.2d 352, 357 (7th Cir.),
cert, dei -J, 417 U.S. 976 (1974). For a moro detailed discussion of Nelson, see infra notes
307-24 und accompanying text.

29. See, e.g., R.R. v. Texas, 448 S.W.2d 187, 189-90 (Tex. Civ. App. 1969) (punishment
implicitly defined ir. terms of the "dismal picture” of the conditions within juvenile institu-
tions painted in Cault), appeal dismissed, 400 U.S. B08 (i970).
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concept of punishment.*0

This Article attempts to provide an analytical framework for
identifying the punitive aspects of the juvenile justice Bystem. The
Article proposes a framework that is extrapolated from Supreme
Court cases which define punishment in contexts outside the juve-
nile area. Several commentators have criticized the Court’s defini-
tional efforts, seme because of perceived inadequacies in the devel-
oped definitions,** others because of the belief that the very
enterprise of defining constitutional rights in terms of the presence
or absence of punishment is misguided.** Although many of these
criticisms of the Court’s record are understandable,** the alleged
defects are less detrimental to an effective analysis of certain juve-
nile rights cases than they might be in other areas. Indeed, this
Article argues that the Court’s definitional framework is especially
useful in the juvenile justice context.

Il. The Concept op Punishment: Nonjuvenile Supreme Court

C ases

For more than a century, the United States Supreme Court
has attempted to provide a workable definition of punishment.*4
The Court has addressed a number of cases. Each case has turned
on whether a litigant has been, or is being, punished. Punishment
is a necessary predicate for relief under the bill of attainder and ex
post facto law clauses,*8 and under the eighth amendment ban on
cruel and unusual punishment.** The fifth and sixth amendment
protections granted to persons charged with criminal offenses dur-
ing criminal prosecutions are contingent upon a showing that the

30. See infra notcit 193-97 and accompanying text. For a leading commentator™ view
that Gault offers n definition of punishment, see G Fletciikk, supra note 6, at 409-14.

31. See generally Charney, The Need far Constitutional Protections for Defendanti
in Civil Penalty Cases, 69 Cornell L. Rev. 478 (5974); Note, Toward a Constitutional Deft-
nition of Punishment, .30 Coliiu. L. Rev. 1667 (191)0).

32. Ssee, eg., Bill v. Wolfish, 441 U.S. 620, 6&3-G4 (1979) (Marshall, J,, dissenting);
Comment, The Availability of Criminal Jury Trials Under the Sixth Amendment, 32 U.
Cill. L. rev. 311, 327-30 (1965).

33. The Court's attempt to distinguish criminal punishment from civil regulation ha*
been especially discTvoinling. See Charney, supra note 31. at 491-606; Clark, supra note 7,
at 476-89.

34. The struggle began in earnest with Cummings v. Missouri, 71 U.S. (4 Wall.) 277
(1866) and its companion case. Ex parte Gurland, 71 U.S. (4 Wall.) 333 (1866). For a more
detailed discussion of Cummings, set infra notes 41-66 and accompanying text

35. Sre supra note G

36. See id.
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sanction for the offense constitutes punishment.*7 Moreover, the
Court has stated recently that governmentally imposed punish-
ment prior to conviction or plea violates an accused’s due process
rights.*' In addition, the Court ha'i “uggested that a person may be
“treated” involuntarily, but never “punished,” for undesirable sta-
tus conditions."

A. A Preliminary Concept of Punishment

The Court first attempted to define punishment in the mid-
nineteenth century cases arising under the Constitution’s proscrip-
tions against bills of attainder and ex post facto laws." In Cum-
mings v. Missouri4l the Court struck down as violative of the bill
of attainder and ex post facto law clauses a provision of the Mis-
souri Constitution that required teachers and priests to take an
oath of noninvolvement and nonsympathy with “armed hostility to
the United States.”0 The provision, a post-Civil War amendment,
also required the affiant to pledge that he had never been in the
service of the Confederate States of America nor “desir[ed] their
triumph over the arms of the United States.”4* Cummings contin-
ued to perform his duties as a teacher and priest without taking
the oath. He was convicted, fined $500, and sentenced to jail until
the fine was paid. Noting that Cummings was punished *“for a post
act which was not punishable at the time it was committed,” 4 the
Court stated that the oath requirement bore no rational relation-
ship to the legitimate state interest in regulating Cummings’
fitness as nn educator4 or to his qualifications as a religious minis-
ter.48 The Court found the measure to be a punitive restraint4/

37. See itipra not* 6.

38. Roll v. Wolfish, 441 U.S. 620 (1979); ict infra notes 113-41 and accompanying lest.

39. Kobinson v. California, 370 U.S. 600, 600-68 (1962) (state may require drug addict
to undergo compulsory treatment, but may not puniih him for the statu* of drug addiction).

40. U.S. const,art 1, 8, cl. 3.

41. 71 U.S. (4 Wall.) 277(1866).

42. 1d. at 279.
43. 1d.
44, 1d. at 319.
45, 1d.
46. 1d.

47. The Court specifically rejected aa too narrow the Slata'a argument that the con-
cept of puniihment is limited to deprivation* of legal right*, specifically restiaint* on "life,
liberty, or property." 1d. at 320, 322. In addition to denial* of legal entitlement*, punish-
ment also may result through denial* of a variety of moral and political right* not specifi-
cally embodied in positive law. Thus, interference with such interest* a* the "freedom from
outrage on the feelings” or hindrance of one's "pursuit of happiness" may trigger a finding
of punishment. Id. at 320-22. Under thia view, any unpleasant restraint— such a* interfer—
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upon persons who had been sympathetic to the Confederacy.41 Al-
though this amendment did not refer specifically to crime or pun-
ishment,4* the purpose clearly was punitive.® The enforcement of
the amendment constituted punishment not only because the state
subjected Cummings to unpleasant restraints for his failure to take
the oath, but also because the sole purpose of the restraints was to
mete out deserts for perceived wrongful acts committed in the
past.Gl Because the wrongful acts—sympathizing with the Confed-
eracy—were not crimes in Missouri at the time that Cummings
might have committed them, the state could not constitutionally
punish him for their commission.6*

Although some theorists have argued that punishment in its
legal context “must [necessarily] be for an offence against legal
rules,”6* Cummings demonstrates that the relationship between
punishment and legal rules is not a logical one. Although punish-
ment may exist independent of legal rules, the principle of legal-
ity,64 as reflected in such constitutional provisions as the ex post
facto law and bill of attainder clauses, justifies the imposition of
punishment only when legal rules articulate the conduct and the
degree of punishment for its commission prior to the occurrence of
the offense.8 ThuB, Cummings establishes that punishment is the
-intentional imposition by the Btate of unpleasant restraintsé upon
-offenders solely because of past wrongful acts. The Court’s concep-
-tion of-punishment turns heavily on an examination of legislative

ence with happineaa or well-being— can constitute puniihment. Thiu, the view* of a recent
commentator, who would link the notion of puniihment to "deprivation* of legal right*,"
*hould be rejected. Note, fupra note 31, at 1680-81.

48, 71 U.S. (4 Wall.) at 320, 327. The Court found that the oath "reech(ed) the peraon,
not the calling." 1d. at 320.

49. Sec id. at 279-81.

60. The Court focuaed on the notion of punitive motivation a* a necenoary element of
it* finding of punUhmcnt. I'uninhment i* determined by the "caune* of deprivation." Id. at
320.

51. 1d. at 320, 327.

52. The Court found the Miiaouri constitutional cluunca violative of both the hill of
attainder clause, id. at 323-25, and ex pout facto clnuao, id at 327-28.

53. Il. #an ,supra note 27, Rt 5.

54. The principle of legality may be expreeited in a variety of way*: no per»on may be
punished except pur*uant to a ttatule which preacribce a penally; no conduct mny be crimi-
nal unlen* it in precieely defined by a rule; no penal etatute may be given retroactive effect
The principle i* a limitation on the power of the ntate to puniah. The definition of puniah-
ment, therefore, doca not include the principle of legality. See J. H all, supra note 27, at 27-
28.

56. Id.

60. Sec supra note 47.
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-purpose; derived'in Cummingsfrora™ari Independent judicial in-
quiry into the possible functions of the oath-taking provision, with"
virtually no deference to legislative history or characterizations.

B. Punishment u. Regulation

Dicta in Cummings suggest that the Supreme Court might
have concluded that the Missouri amendment was a permissible
state regulation, rather than punishment, if the oath requirement
had been less retributive.®7 Thus, if the state had offered a for-
ward-looking sanction that was rationally related to effectuating
genuine state policy goals, then the Court may have sustained the
Missouri amendment.®* The Court intimated that punishment is
conceptually distinct from sanctions whose sole purpose is to shape
future states of affairs. Indeed, shortly after Cummings the Court,
in Dent v. West Virginia®@ and Hawker u. New York,* sustained
statutes that altered the requirements for practicing medicine in
West Virginia and New York. These provisions denied continued
practice to those physicians who failed to meet the new statutory
requirements.*1 In both Dent and Hawker the Court rejected
claims by the physicians that the statutes inflicted unconstitu-
tional punishment under the bill of attainder and ex post facto law
clauses. The Court found the statutes to be reasonable regulations
of the medical profession under the state police power. Unlike the
situation in Cummings, the statutes in Dent and Hawker reflected
no attempt by the legislature to impose restraints upon the claim-
ants bccnuse of their past wrongful actions.#-Thus, regulation uray
*be distinguished from punishment in that regulation controls fu-
ture econduct for general purposes** without any’attention necessa-

57. 71 US. (4 Wall.) «t 320 (dictum).

58. Id.

63. 129 U.S. 114 (1889).

& 170 U.S. 189 (1898).

61. In Dent the Court unanimouslyupheld n WestVirginia statute requiringdoctors
cither to have graduated from medicalschool orto have passed a special examination aa «
valid eiercise of slate police power. In Hawker the Court upheld the retroactive application
of a New York statute that prohibited convicted felons from practicing medicine.

& Although the statute in Hawker alfectod person* who had been convicted of
crimes, the Court stated that the state was "not seeking to further punish a criminal, but
only to protect it* citizens from physicians of bad character." 170 U.S. at 19G. While the
Court granted that not all convicted criminals posse** bad character, the state "hn* power ir.
cases of this kind to make a rule of universal application, and no inquiry is permissible back
of the rule to ascertain whether the fact of which the rule is made the nhsolute lest does or
does not exist." Id. at 197.

63. Such a distinction in punishment* and regulations is consistent with H. Packf.ii,
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rily-directed to one’s past actionsrPunishment. on the other hand,
‘esig-aiy/ay” backward-looking in the sense that it is imposed becausel
of some pasi action.

If, however, Cummings and Dent/Hawker represent cases of
pure punishment and pure regulation, then the state’s imposition
of sanctions often will reflect attempts both to impose restraints
upon offenders because of past actions and to shape future conduct
for general purposes. Courts, therefore, encounter great difficulty
when attempting to draw bright-line distinctions between punish-
ments and regulations.*4
v. The Cummings definition of punishment lay virtually unal-
tered for almost 100 yearse until the Supreme Court’s 1958 deci-
sion in Trop v. Dulles& that addressed the problem whether dena-
tionalization of persons convicted by court-martial for wartime
desertion constituted punishment under the eighth amendment.
The Government argiud that the sanction was not punitive, but
rather was a regulatory exercise under the congressional war power
that was necessary to Piaintain military discipline.87 The Court re-
jected the Government’s argument and found that the sanction
was not only punitive,8 but also cruel and unusual punishment in

The Limits Or the Criminal Sanction 23-26 (1968).

64. See H. Packer, supra note 63, nt 21-31; Charney, supro note 31, at 491-506; Clark,
supra note 7, at 475-89; infra notes 101-03 and accompanying text.

65. This is not to say, however, that the Court did not have occasion to consider the
problem of determining when sanctions are punitive. See, e.g., Galvan v. Press, 347 U.S. 522,
5' 1 (1954) (although deportation is "close to punishment," ex post facto clouse inapplica-
ble); United States v. Lovett, 328 U.S. 303, 313-18 (1946) (statutory denial of salary or other
compensation to certain named governmental employees constitutes punishment without ju-
dicial trial in violation of the bill of attainder clause); Helvering v. Mitchell, 303 U.S. 391,
398-99 (1938) (tax assessment of 50% of total amount of fraudulently deficient taxes is not
punishment barred by double jeopardy clauso when defendant was acquitted previously of
criminal fraud); lipkc v, Lederer, 259 U.S. 557, 561-62 (1922) (taxes upon trafficking in
illegal liquor ore in reulity punishments which cannot be enforced by incarceration without
hearing); Boyd v. United Statos, 116 U.S. 616, 633-35 (1886) (forfeiture proceedings under
customs lows are criminal for purposes of fifth amendment privilege against self-
incrimination).

66. 356 U.S. 86 (1958).

67. Although the Trop Court was sharply divided, four Justices in the plurality and
four in dissent suggested that the definition of punishment should I> analyzed separata
from and prior to the issue of cruelty under the eighth amendment. Four Justices found
punishment under the eighth amendment. Id. at 94-100, 124. The ninth Justice, Justice
Brennan, did not utilize the eighth amendment in his analysis of the problem in Trop, but
relied instead upon u theory of congressional abuse of the war power. Brennan agreed with
the plurality that denationalization was punitive and found that it constituted an unneces-
sarily harsh exercise of Congress’ war power. Id. at 105-14.

68. 1d. at 94-%.
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violation of the eighth amendment.*" The Court relied primarily
upon the presence of a punitive legislative motivation underlying
the denationalization provision. A plurality of the Court found this
motivation70 by applying a more refined test than that articulated
in Cummings: "If the statute imposes a disability for the purposes
of punishment—that is, to reprimand the wrongdoer, to deter
others, etc.—it has been considered penal. But asatatute iiaa been
considered nonpenal if-it imposes a disability,-not-to punish, but"to
accomplish some other legitimate governmental purpose.”” Trop,
therefore, suggests that penal purpose is not defined solely in
terms-of retributive considerations. A legislatures attempts to
achieve general deterrence also may reveal punitive motivation.
Moreover, the plurality’s “etc.”7 implies that punishment is deter-
mined by indicia other than the considerations provided by the
Trop Court.

The Trop plurality offered additional insight into the nature
of punishment by noting that penal laws characteristically define
the consequences which will befall wrongdoers prior to any partic-
ular instance of wrongdoing.-"".[A] statute that presoivW>-lke.cuuse:.
<juencb Ihal will befall one who .fails to.abide by.[rules governing
the proper performance of military obligations! is.a penal law.””

69. A four Justice plurality found nn eighth amendment violation. A fifth Justice con-
curred with the result on other grounds. See tupra note 67.

70. See .supra note 69.

71. 356 U.S. nt 96. The Court found thnt expatriation constituted punishment. The
plurality rejected claims that the sanction reflected a mere regulation governing the proper
performance of military obligations. "|A) statute that prescribes the consequence that will
befall one who fails to abide by these (obligations) is a penal low." 1d. nt 97.

The Court, in n companion cnee to Trop, however, upheld a statutory provision impos-
ing denationalization for the act of voting in a foreign election. Perez v. Brownell, 356 U.S.
44 (1958). Unlike Trop, the Tcrc: Court found no retributive purpose. The sanction consti-
tuted a purely fownrd-looking exercise of Congress' power to regulate foreign affairs. Id. at
57-62. The expatriation sanction evidenced a reasonable metb J of avoiding emhnrraaaing
disputes with foreign nations. "The termination of citizenshir .erininates the problem.” Id.
at 60.

Although the Court did not apply the Trop definition of punishm*.  to the expatriation
sanction in Perez, this analysis yields interesting results. Unlike the situation in Trop, no
attempt was made to "reprimand a wrongdoer" in Perez, because voting in a foreign election
is neither reprehensible nor wrong. While voting in a foreign election mny be interpreted ns
an act that indicates a lack of allegiance to the United States, American citizens may freely
nnd without censure disassociate themselves from their country whenever they wish. The
absence of perceived wrongful conduct in Perez eliminates the possibility of punitive moti-
vation. Thus, while expatriation for the otfenBe of desertion constitutes punishment in Trop,
application of the very same sanction for the legally and morally nrutrnl conduct of voting
in a foreign election is nonpunitive in Perez.

72. Trop, 356 U.S. at 96.

73. 1d. ot 97.
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Thus, unlike sanctions such as compensatory damages, the mea-
sure of punishment in any given case usually is legislatively prede-
termined7 and is imposed following a showing by the state that
certain proscribed conduct has occurred. Moreover, the state is not
required to show that harm was actually suffered by any particular
victim.7®

The Court in Kennedy u. Mendoza-Martinez74 again struggled
with the punishment-r>2gulation distinction in ruling that the pro-
cedural protections of the fifth and sixth amendments must be
given to persons who have forfeited their United States citizenship
by fieeing the country to evade the military draft. Unlike Trop, in
which citizenship was forfeited after conviction by court-martial,
the statute in Mendoza-Martinez automatically imposed forfeiture
of citizenship, without prior court or administrative proceedings,
upon any person fleeing the country to evade military se?-vice.77
The issue in the case hinged on whether the forfeiture constituted
punishment impermissibly imposed in the absence of criminal pro-
cess protections,? or whether the forfeiture was a form of noncrim-
inal regulation under Congress’ war and foreign affairs powers.74
Consistent with its decision in Trop, the Court in Mendoza-Marti-
nez found that the forfeiture constituted punishment and, there-
fore, was constitutionally permissible only after a '"‘criminal trial
[with] all its incidents.”f The Court determined that the sanction
was punitive by relying on cases such as Cummings and Trop that
set forth ""the tests traditionally applied to determine whether an

74. But sec supra notes 53-55 nnd accompanying text.

75. The aim of the criminal law . . . in to protect the public against harm, by pun-
ishing harmful results of conduct or at least situations (not yet resulting in actual
hnrm) which are likely to result in harm if allowed to proceed further. The function of
tort law is to compensate someone who is injured for the harm he has suffered. With
crimi-H, the state itself brings criminal proceedings to protect the public interest but
not to compensate the victim; with torts, the injured parly himself institutes proceed-
ings to recover damages.

W. LaFavk & A. Scon, Criminal Law 11 (1972); see also H. Packkb, supra note C3, nt 23—

5727U.9-144 tWm-M

77. 1d at 164-60. Although no hearing on the issue of flight to evade the draft wus
held, the government uncovered the flight in a variety of ways. See, e.g., id at 147 (admis—
sion by defendant); id nt 151 (defendant remained outside the United States after being
ordered to report for military induction).

78. 1d at 164. A finding of punishment would require thnt defendant he afforded fifth
amendment and sixth oinendmont rights to notice, confrontation, compulsory process for
obtaining witnesses, trial by jury, nnd assistance of counsel.

79. 1d. at 159-60, 164.

80. Id. at 1C7,
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Act... is penal or regulatory.”" 1 The tests according to the Men-

doza-Martinez Court include the following:
Whether the sanction involves an affirmative disability or restraint, whether
it has historically been regarded as a punishment, whether it comes into play
only on a finding of SCIENter, whether its operation will promote the tradi-
tional aims of punishment—retribution and deterrence, whether the behavior
to which it applies is already a crime, whether an alternative purpose to
which it may rationally be connected iB assignable for it, and whether it ap-
pears excessive in relation to the alternative purpose assigned.

In the absence of “conclusive evidence of congressional intent as to
the penal nature of a statute,” courts must weigh these considera-
tions in relation to the language of the statute.” The Court admit-
ted that the listed elements “often point in different directions,”"
but offered no method for weighing the various considerations
when they conflict with one & ther. Moreover, the Mendoza-Mar-
tinez Court did not explain 1 jvthese criteria would apply to the
forfeiture statute “because the objective manifestations of congres-
sional purpose indicate conclusively that the provisions in question
can only be interpreted as punitive.”*5 Thus, the Court found that
the clear legislative purpose of the statute was to provide an espe-
cially severe penalty, in addition to other penalties imposed for
draft evasion, to a particularly reprehensible category of draft
evaders."

Two of the Mendoza-Martinez tests for punishment are espe-
cially useful in analyzing possible punishment cases.8 The first

81l. Id.nt 168.
82. Id nt 168-69.
85. Id.nt 169.
84. 1d.

85. Id

86. See id. nt 169-70, 180-8-1 The Court found no legislative intent to effectuate af-
firmative socinl goals through the sanction. Instead, the sanction was imposed only for retri—
bution nnd for deterrence of draft evasion. For nn insightful comment on the Mendoza-
Martinez opinion, see Comment, The Concept of Punitiue Legislation and the Sixth
Amendment: A New Look at Kennedy v. Mendoza-Martinez, 32 U. Cm. L. Hev. 290 (1965).

87. Most of the Mendoza-Martinez tents add little to existing doctrine. The require-
ment of nn "affirmative disability nr restraint" seems merely to reflect the Ciimmings-Trop
view that punishment entails the purposeful imposition of unpleasant restraints. Scrutiny of
the historic characterization of the behavior nnd sanction in question is also of little utility.
Whether the sanction historically has been regarded as punitive acorns simply to rephrase
the punitive motivation question rather than to provide a means for itu answer. Similarly,
the very question in many (osch is whether the conduct to which a sanction applies is
criminal for fifth and sixth amendment purposes, See, e.g., Kennedy v. Mendoza-Martinez,
372 U.S. 144 (1963). The answer to that question depends on whether the sunction is pun-
ishment. Defining punishment by reference to criminality does not answer the question.
Finally, the Court's citation of retribution and deterroncc as the traditional aims of punish-
ment adds nothing to the criteria that were Articulated in Trop.
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test—whether the sanction is excessive in relation to assigned
nonpunitive purposes—is a particularly promising analytical stan-
dard that will be discussed in detail later in this Article.8 The sec-
ond test, which focuses upon scienter as a characteristic precondi-
tion of punishment, deserves only brief attention. Under this
approach, the Court seems to focus upon the nexus between pun-
ishment and blame. Indeed, some theorists have argued that the
power of punishment to express social disapprobation toward mor-
ally blameworthy offenders is the central characteristic that distin-
guishes punishment from nonpunitive sanctions.8®Since, however,
the Court has sustained the validity of strict liability crimes,®0
moral blame does not seem to be a necessary characteristic for ei-
ther the definition or the justification of the criminal sanction.
Thus, the scienter test of Mendoza-Martinez is probably no more
than a recognition that findings of personal responsibility often
precede the imposition of punishment.*1

1. Definition v. Justification

Trop and Mendoza-Martinez indicate a desire by fhe Court to
incorporate traditional justifications of punishment—such as de-
terrence of undesirable conduct®* and the dispensing of deserts to
blameworthy offenders**—into the definition of punishment. On a

88. see infra notes 123-40 and accompanying toit.

89. see, e.g., J. Feiniiekg, supra Nota 27; Hart, The Aims 0/ the Criminal Lau> 211 Law
& conTEMr. PNONS. 401, 404 (1958) (“|w)hnt distinguishes a criminal from a civil sanction
and all ihut distinguishes it .. . is the judgment of community condemnation which accom-
panies and justifies its imposition").

90. Sec, e.g., United Slates v. Balint, 258 U.S. 250 (1922).

91. The relationship, however, between punishment und responsibility does not appear
to be a logical one, Thus, the state could punish knowingly— although probably not justifia-
bly— a person who i» not responsible nnd known not to lie responsible for the action for
which he is being punished. See H. H art, supra note 27, nt 4-6; J, KIkINIG, supra note 25,
nt 12-13.

92. For a classical statement of deterrence theory, see licntharn, Utility and Punish-
ment, iN Philosophical Perspectives on Punishment 56 (G. Ezursky ed. 1972). For a more
modern view of deterrence, see generally J, Andenaes, Punishment and D eterrence (1974).

93. Kant spoke in these terms:

Judiciul Punishment car. never tie administered merely ha n means for promoting nn-
other Good either with regard to the Criminal himself or to Civil Society, but must in
all cuscs be imposed only because the individual on whom it in indicted has committed
0 Crime. For one man ought nover to lie dealt with merely ns a means subservient to
the purpose of another, nor be mixed up with the subjects of Heal Right. Against such
Iruntment his Inborn Personality has n Right to protect him, even although he may be
condemned to lose his Civil Personality. Ho must first be found guilty and punishable,
before there enn be any thought of drawing from his Punishment nny benefit for him-
self or his fellow-ci'il.ens, The Penal Luw is a Categorical Imperative; nnd woe to him
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philosophical level, the blurring of definitional and justificational
issues is undesirable because definitions that emerge exclude from
the range of possible justifications the considerations that are con-
tained within the definition.8 For example,

fined -.as-*Uhe =purposefuWnfliction'of suffering upomoffendersdbe-
cause >.©f-<their-offense -in-order -*to deter others -from,committing
similar-offenses)”®-then one-encourtters'difficulty :in-utilizing-the
deterrei. ”e theory to justify-punishment.** Although' the-justifica-
tion for punishmentvis—or at least should be—of-.vital, significance
to theorists-and policymakers?8/ it is perhaps-of less-concern-to
courts. Judicial inquiry generally focuses-upon whether particular

who creeps through the serpentwindings of Utilitarianism to discover some advantage
that may discharge him from the Justice of Punishment, or even from the due measure
of it.

I. Kant, T hf. Philosophy of Law 195 (W. Hostie irans. 1887) (1st ed. 1796).

94. Sec J. Feinberg, supra note 27, at 95; J, Kleinig, supra note 25. at 10-13; E.
Pincopts, The Rationai.e OF Legal Punishment 56 (1966) (“|W)c want to avoid allowing
any part of the justification (or d:-justification) of punishment to creep into its definition,
so that a cose for acceptance or rejection or reform can seem to turn on ‘the very meaning’
of punishment.”).

95. Thomas Hobbes offered a similar definition:

A punishment, is an Evill indicted by publique Authority, on him that hath done,
or omitted that which is Judged by the same Authority to be n Transgression of the
Law; to the end thnt the will of men may thereby the better be disposed to obcdicnco.

... [AJlIl evill which is inflicted without intention, or poesibility of disposing the
Delinquent, or (by his example) other men, to obey the Lnwcs, is not Punishment; but
an net of hostility; because without such an end, no hurt, done is contained under that
name.

T. Houbes, Leviathan §§ 161-62.

96. See J. KleinlG, supra note 25, at 11.

Another commentator has argued that the purpose ofpunishment must bedistin—
guished from the justification of punishment.

The purpose of punishment muBI be di-.—inguishcd from its justification. A justifi-
cation is e morally acceptable purpose. Thus, it represents a second level of analysis,
beyond mere purpose. As such, it does not define punishment, but rather defines mor-
ally defensible punishment. Mere purpose, on the other hand, is directly relevant to the
broader definitional inquiry, to the extent that punishment may be described as con-
duct enguged in for a certain purpose. It shoulu he noted, however, that in inquiries
involving justification for punishment, punishment is assumed to be already defined.
Where purpose is being examined, the concernis, strictly speaking, with the purpoee of
the conduct that has not yet bcsn defined as punishment.

Nate, supra note 31, at 1679 n.83.

97. Because punishment is the intentional infliction of suffering upon persons, it is
morally and politically controversial. For oome recent examples of the controversy, see gen-
erally American Friends Service Committee, Struggle for Justice (1971): T. Hondericii,
Punishment: The Supposed Justifications (1969): Report of the Twentieth Century
Fund Task Force on Criminal Sentencing, Fair and Certain Punishment (1976); Morris,
supra r.ote 3; Murphy, Marxism and Retribution, 2 Phil. & Pun. Aff. 217 (1973). See also
supra note 4.



PUNISHMENT AND JUVENILE JUSTICE

restraints constitute punishment as a matter of constitutional fact
.notwithstanding the general desirability of imposing the’re-
straint8 If, however, punitive intent is to be a defining character-
isticrof.punishment, the Court inevitably must appeal to justifica-
toiy..theories, of punishment in fashioning its definition,8 This
approach is not problematic if only those justifications that are
unique to punishment are included in the definition. Thus, the
Court would have been on firmer ground if it had included in the
definition of punishment only retributive considerations such as
“the judgment of community condemnation which accompanies
[punishment] and justifies its imposition.”10 The Court, however,
also includes considerations of deterrence in the definition. The
deterrence of undesirable states of affairs is certainly not unique to
the criminal sanction.10l Indeed, deterrence is also a central feature
of governmental regulation. Thus, if punitive purpose is defined as
unpleasant restraints imposed to detar undesirable conduct or to
achieve desirable consequences, 18 then the concepts of punish-
ment and regulation may be indistinguishable.18

2. United States u. Brown: An Aberration

In United States v. Brownl® the Court further blurred the
definition and justification issues. The Court in Brown invoked the
bill of attainder clause to strike down section 504 of the Labor-
Management Reporting and Disclosure Act of 1959, which prohib-

, PS. Courts are unlikely to encounter probloma with defining punishment i’i terms of
its traditional justifications, for these justifications— or at least the utilitarian on ss- tend to
relate to issues of the justification of punishment in general, which is an issue that seldcr>
concerns the courts. Sec H. Hart, supra note V at 8-12; Rawls, Two Concepts of Rules, in
The Philohphy of Punishment 105 (H. Acton ad. 1909). Even the retributive purposes of
punishment may be viewed as nonjudicial isrues of general justification. Sec Gardner, The
Renaissance of Retribution—An Examination of Doing Justice, 1976 Wis. I.. Rev. 781, 797-
3.

Courts, however, do agonize over whether punishment in a given case is justified. See,
e.g., United Suites v. Bergman, 416 F. Supp, 496 (S.D.N.Y. 1976). Unlike the question of
whether punishment in general is justified, hcwever, judicial problems of justification focus
narrowly on decisions concerning the punishcient of particular persons. Often the judicial
problem of justifying punishmont is solved o.ice tbe defendant is found to have violated a
law in,posing punishment.

99, See H. packer, supra note 63, nt 21-23.

100. Hart, supro note 89, at 404.

101. Sec id. at 403-04.

102. The law often attempts to achieve desirable consequences by penalizing emis—
sions to act. See, e.g., W. LaFave & A. Scoi-r, supra note 75, 182-91.

103. See supra note 64 and accompanying text

104. 381 U.S. 437 (1965).
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ited past members of the Communist Party from serving in leader-
ship positions of labor organizations.18 Brown, who had been a
member of the Party long before the enactment of the 1959 provi-
sion, was convicted of violating the statute despite the failure of
the Government to show that he advocated or suggested any illegal
or undesirable union activity. The Court rejected the Govern-
ment’s argument that section 504 was a nonpunitive regulatory at-
tempt to prevent Communists from gaining positions of union in-
fluence from which they might encourage political strikes.18
Although the Court found no retributive legislative motivation un-
derlying section 504, the Court, nevertheless, satisfied itself that
the provision constituted punishment. "It would be archaic to limit
the definition of ‘punishment’ to ‘retribution.” Punishment serves
several purposes; retributive, rehabilitative, deterrent—and pre-
ventive. One of the reasons society imprisons those convicted of
crimeB is to keep them from inflicting future harm, but that does
not make imprisonment any the less punishment.”107 Because sec-
tion 504 inflicted punishment upon a specified group without a
trial, the Court concluded that the provision clearly constituted a
bill of attainder.1® The Brown Court, however, did not explain
why defining punishment solely in terms of retributive considera-
tions would be *“archaic.” Indeed, defining punishment entirely in
backward-looking terms hardly seems archaic.10* By contrast, how-
ever, to attempt justifications for punishment, once defined, solely
in retributive terms1l0 clearly would be archaic to most modern
minds.

The Brown Court’s confusion of the definition and justifica-
tion issues is more than a philosophical mistake. This confusion
frustrates the legally necessary task 'f distinguishing punishment
from other types of coercive sanctions.111 If one defines punitive
purpose as the imposition of restraints to achieve rehabilitation or
incapacitation, then the definition provides no basis for differenti-

105. 1d.at 449.
10C. Id.nt 439-40, 456-57.
107. 1d. at 458.

109. 1d. at 45G-62.

109. See J. Klkinig, supra note25, at 17-22E. Pincofm, supra note94. nt 56-57; cf.
Waaserstrom,supra note 27, at 178-79(conaiderationa of deterrence arerelevant butnot
neceaaary to the definition of punishment).

110. Even the moat retributively oriented modern theories of punishment appeal in
some manner to utilitarian considerations for justification. See, e.g., A. Von Hiksch, supra
note 4, nt 47.

111. See infra notes 114-50 and accompanying text.
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ating punishment from therapy or preventive detention. The
Court, however, requires the drawing of just such distinctions.111

C. Punishment u. Preventive Detention

Although some commentators would welcome the characteri-
zation of all coercive therapy and preventive detention as punish-
ment for purposes of the fifth, sixth, and eighth amendments,111
the Supreme Court has not adopted this view. T&eGowttin. Bell u.
Wolfish*" implicitly turned from the Brown approach and made a
sharp”/distinction between punishment..and preventive-detention
fqr-purposes of-due process analysisrThe Wolfish Court rejected
the argument that the confinement of pretrial detainees violated
the due process clause because it constituted punishment in the
absence of adjudication of guilt.11' The Court found the detainees’
confinement to be nonpunitive and, therefore, consistent with due
process 111 The Court noted, however, that the due process clause
would heve been violated if punishment were imposed without a
prior adjudication of guilt.117 After resorting to the *“useful guide-
posts” of Mendoza-Martinez and its emphasis upon punitive'moti-
vation, the Court held that since the pretrial confinement reasona-
bly promoted the nonpunitive aim of assuring presence at trialrno
punitive intent -existed.118 Rather than punishment, the -confine-
ment reflected “a legitimate nonpunitive . . . objective.”1I® The

112. St'csupra note 39 and accompanying text; sec alia infra notes 114-60 and accom-
panying text.

113. See, e.g., Coleman & Solomon, Parens Patriae "TreatmentLegal lhtnishment
in Disguise, 3 Hastings Const. L.Q. 345 (1976); Opton, Psychiatric Violence Against Pris-
oners: WM Therapy is Punishment, 45 Miss, L.J. 605 (1974).

IM-~«41 U.S. 520 (1970).

115. 1d. at 535-41. The inmates rained a variety of constitutional challenge* to the
cunditionn nnd practices nt tho Metropolitan Correctional Center. These complaints in-
cluded confinement of two inmatea in culls built for one, visuul genital and anal searches by
jail stair after all "contact” visits with outsiders, unobserved spot searches of colls, prohibi-
tion of the receipt of packages except at Christmas, nnd bans on hardcover books unless
sont directly from the publisher or a book club.

116. 1d. nt 641.

117. "(Ujndcr the Due Process Clause, a detainee mny not be punished prior to an
adjudication of guilt in nccordanco with duo process of law." I1d nt 636.

118. Id. nt 63841

119. 1d. at 639 n.20. The Court fashioned the following test for punishment: "[I)f a
restriction or condition (of pretrial detention] is not reasonably rolated to a legitimate
goal- if it is arbitrary or purposeless— a court permissibly may infer that the purpose of the
governmental action is punishment that may not constitutionally be inflicted upon detain-
ees qua detainees.” Id. at 539. The Court tficn expanded its rensoning in a footnote:

[IIn the absoncc of u showing of intent to punish, a court must look to see if a particu-
lar restriction or condition, which may on its face appear to be punishment, is ini lead
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Wolfish outcome, however, might have been different if the moti-
vation for confinement had been to effectuate the objectives of ret-
ribution or deterrence—objectives that were viewed by the Court
as “not legitimate nonpunitive governmental objectives.”10 More-
over, the Court suggested that punitive intent might have been in-
ferred if the liberty restrictions had not been "reasonably related”
to legitimate governmental aims.I*1 Wolfish, therefore, seems to
have abandoned the use of rehabilitative and preventive detention
guidelines to assess punitive intent. Instead, thtftourt now-appar-
-ently discerns punitive intent solely in terms of deterrence and
mretribution.*”

Wolfish adds an important gloss to the problem of discovering
punitive intent. In addition to actual and explicit expressions of
intent, courts may infer punitive intent from pretrial restraints on
liberty, or other restrictions which “on their face appear to be pun-
ishment,”*” but ore unreasonably harsh in relation to legitimate,
nonpenal objectives.14 Thus, pretrial preventive detention of an
accused is permissible if the confinement is not unduly restrictive
in relation to the nonpenal objective of assuring presence at
trial.1,6 If, however, the detainee can show that his confinement is
unnecessarily harsh in relation to the state’s nonpenal interests,
then the detainee could argue that the conditions of confinement
reflect an intent to punish. In this situation, preventive detention
would become punishment.*”

but an incident of a legitimate nonpunitive governmental objeclivt . . . Retribution
end deterrence lire not legitimate nonpunitive govcrnr.ental objectives.
Id nt 539 n.20 (emphasis added).
120. 1d.
121* 1d nt 539. For n criUciim of wolfith, see The Supreme Court 1978 Term, 93
TfAltv.j*Rcv. 1, 99-10P (1979).
'"A"122.j, In a vigorous dissent. Justice Marshall criticized the majority's utilization of the
ccmeept’of punishment ns an "empty semantic exercise.” 441 U.S. at 509 n.7. (Marshall, J.,
dissenting). Rather than invoke the concept of punishment,tRntica Marshall advocated the
application of a straight balancing last that weighed the detainees' liberty interest* against
the auto’s asserted interests. Id n' 569-70. Under this test, the government would be re-
quired to show that a reatriction was "substantially neccasnry" to jail administration in or—
der for it to outweigh the detainees' liberty interest. 1d. nt 570.
123. See tupra note 119.
124. 1d.
125. The Court also noted the interest in maintaining security within the jail an n
nonpenal objoctive requiring restraints on liberty. Sec 441 U.S. at 539-40.
126. The Court offered the following illustration:
|[L)onding a detainee with chains nnd shackles nnd th-owing him in adungeon mny
ensure his presence at trial and preserve the security of the institution. Rutitwould lie
difficult to conceive of a situation where conditions so harsh,employed to achieve
objectives that could be accomplished in so many alternative nnd lesaharshmethods,



1982] PUNISHMENT AND JUVENILE JUSTICE 811

Judicial scrutiny of the reasonableness of restraints that ap-
pear on their face to be punishment is both laudable and problem-
atic. The use of a rationality standard for assessing punishment
frees the inquiry from a rigid conceptual exegesis and creates pos-
sibilities for analysis enriched by considerations of underlying con-
stitutional values. Unreasonable governmental restraints of liberty
that appear to be punishment trigger the arsenal of constitutional
protections traditionally attending that concept. At the same time
this requirement—that the restraint “appear on its face to be pu-
nitive”—introduces a problem of circularity: What test determines
punitive restraint? The Court’s traditional test—whether the legis-
lature enacted the law with a punitive motivation—is inapposite.
Indeed, the Court seeks to infer punitive motivation once it discov-
ers restraints that are punitive on their face and excessively harsh
in relation to nonpunitive aims. In addition, the punitive-on-its-
face rubric could result in an inference of punitive intent in situa-
tions in which the alleged punishers in fact intended no such thing.
The courts may view the test as an abandonment of the inquiry
into subjective punitive intent in favor of a more objective effect
theory of punishment.17 The effect theory defines punishment
solely in terms of the impact of an alleged punisher’s actions re-
gardless of the punisher’s purposes.* Thus, even if the state could

would nut support n conclusion thnt the puipoae fur which they were imposed wnn to
punish.

1d. Bl 539 n.20.

127. Justice Stevens tin* advocnted this view:

| believe the Court improperly attaches significance to the subjective motivation of the
defendant os a criterion for determining whether cruel and unusual punishment has
been indicted. Subjective motivation mny woll determine whnt, if uny, remedy is appro-
priate against n particular defendant. However, whether the constitutional standard
has been violated should turn on the character of the punishment rather than the moti-
vation of the individual who inflicted it.

ICstelle v. (iambic, 429 U.S. 97, 116 (1976) (Stevens, J., dissenting)

Chief Judge Collin has expressed a similar view: "It would be impossible, without play-
ir.g fast and loose with the Knglish language, for a court to examine the conditions of con-
finement under which detainees are incarcerated, . . . and conclude that their custody wan
not punitive in effect if not in intent." Feeley v. Sampson, 570 K.2d 364, 380 (1st Cir. 1S78)
(Collin, C.J., dissenting); see alto Lieggi v. INS, 389 F. Supp. 12, 21 (N.M. 111 1975) (“the
ovcrull effect, the reality ol the situation, is that petitioner . . . and his family will sulTer
severe j unishment in relation to the olfense unless this Court grants him some form of
relief’), -cv'd mem., 529 F.2d 530 (7th Cir. 1976). See generally Note. A Definition o/ Pun-
ithment /or Implementing the Double Jeopardy Clause'i Multiplr-Punishment lh-ohibi-
tion, 90 Yolk L.J. 632 (1981) (intent of a challenged practice is irrelevant in defining
punishment).

128. Thvs, if the state subjrets an individual to unplenaant restrictions similar to
these restraints experienced by persona who are punished, similnr for example to deprive-
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?how that it actually intended nonpunitive detention, the confine-
ment would nonetheless be punishment, albeit accidental, if the
effects of detention were perceived by the inmates as punitive and
if the confinement, for whatever reason, was excessive in light of its
nonpenal purposes.1D

Although confinement under these circumstances may be un-
constitutional on other grounds,110the Supreme Court would prob-
ably decline to characterize the confinement as impermissible pre-
trial punishment. The philosophical literature and the Court’s
opinions clearly indicate that punishment is an activity concept
that requires purposeful action and not just punitive effect.1*1
“Punishments do not happen to or befall people. Rather, they are
treatments to be understood within the context, of responsible—or
intentional—activity.”1*2 Accidental punishment, therefore, is logi-

tions existing in prisons, then the sanction ia ro.tsiderc'l to be “punishment" regardless of
the state’s purpose in administering it. See Development!! in the Law—Civil Commitment
of the Mentally IIl, 87 Harv. L. Rev. 1190, 1331 (1974) (hereinafter cited as Developments].

129. Suppose, for example, thnt the state implemented a drug treatment program for
pretrial detainees awaiting trial on drug related charges. Suppose further that the therapy
included a painful treatment regimen that was perceived by the detainees as a form of cor-
poral punishment. Imagine that responsible state authorities genuinely believed thnt that
form of therapy was the least drastic means of effectively treating drug addiction. Assuming
the existence of a legitimate state interest in trenting drug addiction in the context of pre-
trial detention, if the detainees could Bhow that less drastic means were in foci available to
achieve the state’s therapeutic interest, the treatment program would, under the effect the-
ory, appear to be punishment, notwittistanding the state's admittedly nonpunitive intent.

130. Doctrinal grounds for the constitutional invalidation of confinement exist under
concepts of due process not necessarily linked to punishment and also under the equal pro-
tection clause. If the state deliberately inflicts "appreciable physical pain," then the confine-
ment may violate ihe fourteenth amendment due process clause. Ingraham v. Wright. 430
U.S. Gb1, 672-74 (1977). Although Ingraham was a punishment case, the Court's due process
language B not limited necessarily to a punitive context. Indeed, the Court specifically held
the cruel nnd unusual punishment clause to be inapplicable to the case. Id at 664; sec also
Johnson v. Click, 481 F.2d 1028, 1032 (2d Cir.) (brutal treatment of pretrial detainees, al-
though not punishment, is nevertheless unconstitutional under the due process clause), cert,
denied, 414 U.S. 1033 (1973). The Ingraham Court further rtated that "|t)hc liberty pre-
served from deprivation without due process (includes] ... aright to be free from, and to
obtain judicial relief for, unjustified intrusions or. personal security." 430 U.S. at 673.

A finding thnt the confinement is nonpunitive would not insulate the detention from
attack under the equal protection clause. Sec, e.g., Hrcnneman v. Madigan, 343 F. Supp.
128, 138, 142 (N.D. Cal. 1972) ("(w)hether onerous prison conditions are imposed on pre-
trial detainees under the shibboleth of ‘punishment' or 'security,’ the constitutionality of
thooc conditions is always a proper subject of judicial inquiry" under the equal protection
clause); sec also Note, Constitutional Limitations on the Conditions of Pretrial Detention,
79 Yale L.J. 941. 947-50 (1970) (to classify detainees with convicts for purposes of deter-
mining conditions i9 unreasonable).

131. See J. Kleinig, supra note 25, at 17-22.

132. 1d. at 17. The recognition of intentional activity as a necessary aspect of the con-
cept of punishment does not require "an intentional activity engaged in for the purpose of
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cdly impossible.I” Thus, the Court probably would reject any
reading of Wolfish that found punishment in cases in which al-
leged punishers genuinely intended nonpunitive treatment. Indeed,
an effect theory interpretation of Wolfish would commit the Court
to a metaphorical conception of punishmentll4 that would threaten
to engulf virtually all legal sanctions within its definition.1”

A more modest and plausible reading of Wolfish would save
the Court from the effect theory and permit findings of punish-
ment through the punitive-c’i-its-face criterion only when circum-
stances justify the conclusion that punitive intent actually exist*.
In cases of sanctions that suspiciously resemble punishment, a
court would scrutinize the rationale underlying the sanctions. If
the sanctions were unreasonably excessive in relation to articulated
nonpunitive purposes, then a court would justifiably infer that the
sanction reflected an actual intent to punish. The use of objective
rationality standards to infer a subjective state of mind is not new
to the law.118 A problem arises, however, when determining which

punishing." Indeed, the Court has recognized "deliberate or intentional indifference" to the
mzdicnl needs of prisoners as a basis for invoking the cruel and unusual punishment clause.
Estelle v. Gamble. 429 U.S. 97. 104-05 (1976). Such indifference leads directly to "unneces-
sary and wanton indiction of pain" proscribed by the eighth nrrendment. Id. nt 104. Under
such circumstances, a showing of direct intent to punish is not required since the alleged
punisher knowingly und responsibly causes the prisoner to suffer by restricting his liberty
and denying him the means to alleviate his pain.

133. See Louisiana ci rcl. Francis v. Resweber. 329 U.S. 459. 464 (1947) (second at-
tempt to execute offender after first attempt failed due to mcchnnicul malfunction of the
electric chair did not violate cruel and unusual punishment's proscription against inflicting
unnecessary pain because the first attempt was an unforeseeable accident). The Supreme
Court hus addressed this problem in the medical malpructice context:

In the medical context, an inadvertent failure to provide adequate medical care cannot
be suid to constitute "nn unnecessary and wanton infliction of pain" or to be "repug-
nant to the conscience of mankind." Thus, a complaint that a physician has been negli-
gent in diagnosing or treating a medical condition does not state n valid claim of medi-
cal mistreatment under the Eighth Amendment. Nledicnl malpractice docs not become
a constitutional violution merely because the victim is a prisoner. In order to state a
cognizable claim, a prisoner must allege acta or omissions sufficiently harmful to evi-
dence deliberate indifference to serious medical needs. It inonlysuch indifference timt
can offend "evolving standards of decency" in violation of the Eighth Amendment.
Estelle v. Gamble, 429 U.S. 97, 105-06 (1976).

134. See, e.g., J. Kleinig, uupra note 25, at 17,

135. If punishment is defined solely in terms of effect, without regard to questions of
motivation, virtually no basis exists for distinguishing punishment from treatment, compen-
sation. or regulation. See H. Packer, supra note 63, nt 19-31. Moreover, the distinction
between punislun-nt and taxes also will be blurred, see Clark, supra note 7, at 463-79, cs
will the distinction i.vtwcen punishment nnd preventive detention. See infra notes 138-43
and accompanying text. For a discussion of reasons for rejecting the effect theory, see infra
notes 158-77 and accompanying text.

136. Precise discovery of a person's stair of mind is impossible. When subjective mat-
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sanctions constitute punishment on its face or, as here conceptual-
ized, cases which suspiciously resemble punishment,13 and there-
fore activate the Court’s rational basis scrutiny. Wolfish offers no
solution apart from intimating that its context triggers this scru-
tiny. Indeed, the traditional pretrial detention setting reflects
many of the earmarks of punishment. For example, a person is in-
carcerated before trial only after the state establishes probable
cause to believe that he has committed a crime. As a consequence
of that belief, the state purposely imposes highly unpleasant re-
straints upon the accused, who is often housed in the same jail and
subjected to the same conditions of confinement as convicted of-
fenders.13* Thus, a court reasonably could infer that a pretrial de-
tainee was intentionally punished when the state subjects the de-
tainee to unnecessarily harsh treatment.1) The inference of
punishment is more difficult to draw in situations in which re-
straints are not triggered by criminal conduct, or for that matter
by any conduct at all. In these cases the “earmarks of punishment”
begin to dissipate.10 Therefore, the Wolfish "punishment on its
face” standard may be of little utility outside the suspiciously pu-
nitive context of pretrial detention. Wolfish, however, is useful in
analyzing certain additional areas of juvenile justice, which will be
examined below.1l

The above discussion of Wolfish suggests thnt the pretrial con-
finement in that case reflected preventive detention and not pun-
ishment. Distinguishing preventive detention from punishment is
useful not only to understand the abstract contours of the concept
of punishment but also to further the analysis of juvenile cases.143
Preventive detention is defined as the restriction of liberty of per-
sons whose present status poses a perceived danger to society. The
danger in Wolfish was the risk that the suspect would abscond

Ura ore legally relevant, they are inferred through objective appraisals of external evidence.
These inferences ore generally made by appeal, either conHciounly or unconsciously, to a
standard of rationality. The question asked is "what would a ‘reasonable person' have been
thinking ir these circumstances?" see J. Hall, supra note 27, nt 121, 163.

137.  The author prefers the "suspiciously resenblingpunishment"clmracteriMtiona
to the Wolfish Court's "punishment on its face" langjngc becausetheformer does not ex-
plicitly beg the question of punishment.

138. See, e.g., Johnson v. Lark, 365 F, Supp. 289, 301 (ED. Mo. 1973); Collins v.
Schoonfield, 344 F. Supp. 257, 267 (D. Md. 1972).

139. Sec supra notes 132 4t 136.

140. Consider, for eiamplc, the whole range of involuntary' mental health commit-
ments as well hh preventive detention settings such as quarantines and protective custody.

141.  Secinfra notes 178-240 and accompanying text

142.  Seeinfra notes 241-324 and accompanying text.
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before trial.143 While the state looks backward when punishing of-
fenders for their past conduct, the government preventively de-
tains a suspect based on his present and future dangerousness.
Past conduct may provide useful evidence in assessing the sus-
pect’s dangerousness—and in the pretrial confinement context ac-
tually triggers the inquiry into present status—but preventive de-
tention is inherently forward-looking in its efforts to avert the
occurrence of undesirable future events.

D. Punishment u. Therapy

Therapeutic dispositions, like preventive detentions, some-
times display punitive characteristics. Involuntary therapy often
entails not only a stigma to the patient and severe restriction of his
liberty, but also painful and unpleasant treatmentl4 Despite its
similarity to punishment, however, therapy is a concept analyti-
cally distinct from punishment.13 Thus, the Supreme Court sug-
gested in Robinson v. Californial43 that while the Constitution may
aliow the state to subject drug addicts to involuntary therapy,4
the state violates the eighth amendment when it punishes addicts
for their addiction.13 Although the Court frequently has discussed

143. Sec 441 U.S. nt 528, 534.

144. Sri' generally, Gobcrt, Psychosurgery, Conditioning, and the Prisoner's Might to
Ucfuse "Rehabilitation.” 61 Va. L. Rev. 155 (1975); Symonds, Mental Patients' flights to
llcfusc Drugs Iniuluntary Medication as Cruel and Unusual Punishment, 7 Hastings
Const. L.Q. "ill (1980j; Comment, Right to Treatment fur the Civilly Committed: A New
Eighth Amendment Pasts, 45 U. Cm. L. Rev. 731 (1978); Developments, supra note 128, at
1344-50.

145. A variety of theorists distinguish punishment from therapy. Set. e g., T. Kondkr-
Ick, supra note 97, nt 1, H. I'acker, supra note 63, at 25-28; Morris, supra note 3; Wasser-
strom, supra note 27, ut 179. For a view that involuntary therapy is logically impossible, see
Coleman & Solomon, supra note 113, ut 350-51.

146. 370 U.S. 660 (1962).

147.  “|A| Stale might establish n progrntn of compulsory treatment for those addicted
to narcotics. Such u program of treatment might require periods of involuntary confine-
ment.” Id nt 065 (dicta).

148. Id. nt 07 The Robinson Court utilized the cruel and unusual punishment clause
to strike down n California statute that punished persons adjudged to be drug addictn with n
sentence of ninety days in tbe county jail The eighth amendment violation' occurred lie-
cauee the statute punished the status of drug addiction rather than h specific criminal act.
Id at 660-07.

The majority ol the Illuhinson Cuurt simply assumed that the <nil term constituted pun-
ishment. The Court said. "To be sure, imprisonment for ninety days is not in the abstract, n
punishment which is either cruel or unusual. But the question cannot he considered in the
abstract Even one day in prison would lie a cruel nnd unusual punishment for ithe ‘crime' of
having a common cold." Id at 667. Justice Clark argued in dia-enl that the confinement
may have constituted therapy rather than punishment. Id nt 679-81 (Clark, J. dissenting).

Interesting conceptual problems arise when one speaks of punishing a status. If punish—-
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the concept of punishment, it has never directed much attention to
defining therapy and to distinguishing it from punishment. Fortu-
nately, commentators have provided valuable insights into this dis-
tinction by describing therapy as purposeful behavior toward an-
other person that is intended to alter that person’s condition in a
manner beneficial to him. This purportedly beneficial behavior is
always subject to revision upon a showing that a different mode of
behavior would produce more beneficial results, or that a change in
the person’s condition has eliminated the need for further
therapy.T*

Examination of the role of offensive conduct illustrates the es-
sential difference between coercive therapy and punishment. The
distinction is similar to that between preventive detention and
punishment. In cases of punishment, the state imposes restraints
upon persons because they have committed offenses. Cases of ther-
apy, however, do not involve necessarily a relation between the re-
straints impoaed upon the person and his past, conduct.180 Ther-
apy—like preventive detention and unlike punishment—is a
forward-looking response 1o a person’s present undesirable status.
Unlike preventive detention, which merely incapacitates, therapy
Beeks to alleviate the undesirable status conditions.

E. Summary

The Supreme Court’s approach to defining”punishm'enPin*
eludes the following three characteristic!? First, Wolfish suggests
that the Court will use its definitional upprcach to assess all claims
of governmental punishment, regardless of whether the claims pre-
sent a direct constitutional attack upon a specified statute—as in
Trop nnd Mendoza-Martinez—or on allegation thnt the restraints
constitute nonstntutorily imposed punishments. Second, from its
earliest views in Cummings co its most recent opinion in Wolfish,
tho-Court consistently has focused upon li.e intent of the alleged
punisher as an essential element to determine the presenoe-or ab-

menl in necessarily linked to action*, .tec H. Hakt, supra note 27, then it appear* logically
impossible to punish a nlatui. Perhaps for this reason aome commentator* see Robinson not
a« a problem of cruel puniihment, but rather a* one of irrationnl state action. See, c.gc
itohlnson v. California, 370 U.S. 660, 689 (1962) (White, J., dissenting) (suggest* a substan-
tive due process rather than eighth amendment basis for the case); Packer, Mens llea anti
Ilie Supreme Court, 1962 Stir. Ct. Kev. 107, 147-48 n.144 (Zlobinson in substantive due pro-
cess masquerading in eighth amendment garb).

149. See Wasserstrom, supra note 27, at 179.

160, sSee H. Packkh, supra note 63, at 26-26.
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«ence oPpuniBhment. Last, the-Court does not seem to alter its
definition of punishment to fit the particular constitutional prob-
lem at issue. Substantive and procedural constitutional rights are
included in the same punishment analysis. Thus, the Court follows
the same approach in defining punishment in the ex post facto law,
bill of attainder, and cruel ana unusual punishment cases as it
does when determining the punishment concept that triggers tbe
procedural protections required in criminal cases.1®&

In summary, the surveyed cases reveal the. following p'uiusEj
xnent frameworte;

(1) Punishment is the purposeful imposition of unpleasant restraints by one
person or authority upon another person.

(2) Punishment is a sanction imposed upon a person for his ofTense or alleged
offense against social or moral norms of conduct that also ore usually, but not
always, the subject of a preexisting legal rule that defines the offense and sets
the amount of penalty for its commission.I*

(3) Punishment is imposed to exact retribution'** and may also operate to
deter undesirable conduct.™™

(4) Punishment is often imposed upon offenders who, in addition to violating
legul rules, are (or are believed to be) morally culpable.

Courts may discern punitive purpose from either the express words
or actions of the alleged punisher or from independent inquiries

151. Some commentators hove criticized this aspect of the Court’s performance.

The bill of Attainder clause, os it functions in Cummings, and the eighth amend-
ment, a* it was applied in Trop, each provide a medium for analysis and judgment i n
the issue of congressional authority to enact a particular sanction. This synonymity of
purpose permit* breeding the Cummings approach to punishment with the doctrine of
cruel and unurunl punishment*. But the gulf bctweon the bill of attainder clause and
the sixth amendment is not so easily bridged. The former focuses on the scope of legis—
lative competence, the latter on the requirements of procedure. Each has its domain,
questions of procedural ndequocy arise only on the assumption that Congress has the
authority to enact a sanction. One clause is concerned with the question whether, the
other, with the question how. Transferring criteria for punishment from one clause to
the other produces Htrnngr results. It producrd the result in Mendoia-Marlinei of a
decision formally bnst-d nn the sixth amendment, but whoso rationale bespeaks a con-
cern for the issue of congressional authority.

Comment, supra note 86. at 309.

162. See Robbins & Buser. Punitive Conditions of IYison Confinement; An Analysis
of rugb V. I*>ckc and Federal Court Supervision of Stale I'enal Administration Under the
Eighth Amendment, 29 Stan L. Rev. 893, 901 (1977) (eighth amendment punishment ap-
plies not only to statutorily imposed sanctions but also to ad hoc restraint* meted out by
state officials).

153. The Court nowhere defines precisely what "retribution” means. Supposedly it en-
tails such things as meting out just desert* and expressing reprobnlivc sentiments towards
blameworthy offenders.

164. The Court does not define deterrence. Presumably, the Court uses the word in
both its gonrrul- punishment meant to deter persons other than the one being pun-
ished— and special- punishment of an offender to deter thnt offender— senses.
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into the possible functions of an allegedly punitive sanction. When
the state imposes restraints that suspiciously resemble punish-
ment, courts may infer a punitive purpose if the restraints are un-
reasonably harsh in relation to articulated nonpenal objectives.
Punishment is a cPheept analytically~diatinct from'regulation; pre-
-ventive- detention, sand therapy. >Regulatjgn».is the imposition of
-sanctions to control future conduct without ~necessarily attending
*to Manyone’s past wrongdoing. Preventive”detention--is ~the pur-
spoaeful restriction of liberty of a person, who because of his pre-
sent status, may pose a danger. Unlike punishment, which is gener-
ally determinatel®—that is, knowable in kind and duration at the
time the triggering offense is committed—preventive detention is
indeterminate—that is, unknowable in duration at the time of im-
position. Therapy is the alteration of a person’s undesirable physi-
cal-or mental condition in a manner beneficial to the person until
the undesirable condition no longer exists. Therapy is characteris-
tically indeterminate because its effectiveness is- generally un-
known in advance.18)

In practice, the distinctions noted above may be difficult to
make. This Article already has discussed some of the problems
with the punishment-regulation distinction. Because the status-act
distinction is sometimes unclear,167 the distinctions between pur.-
ishment and therapy, and punishment and preventive detention
also may be difficult to draw.

165. S Wusaerstrom, supra note 27, at 179. The widespread use of indeterminate
sentencing precludes knowledge of the exact term to be served by the offender at the time of
sentencing. See Dershowitz, Indeterminate Confinement: Lettir./t the Therapy Fit the
Harm, 123 U, I'a. L. Rev. 297, 298-99 (1974). Even under indeterminate sentencing, how-
ever, the legislature generally sets maximum sentences for given offenses.

16G. See Wasscrstrom, supra note 27, at 179.

157. The Robinson Court did not discuss the problem of distinguishing status nnd act.
In his dissenting opinion in Robinson, however, Justice White faulted the net/status distinc—
tion, and argued that the conviction rested upon the act of using drugs, an act that was
subsumed necessarily in the subject's status as an addict. Robinson v. California, 370 U.S.
660, 68G (1962) (White, J., dissenting). Similarly, in Powell v, Toxns, 392 U.S. 514 (1968),
which addressed the issue of whether the eighth amendment prevents the conviction of u
chronic alcoholic for being drunk in public, Justice White said, "Analysis of this difficult
case is not advanced by preoccupation with the label ‘condition.’. . .'Being' drunk in public
is not far removed in time from the acts of 'getting' drunk and 'going' into public.” 392 U.S.
nt 550 n.2 (White, J., concurring); see also H. Packer, supra note 63, at 28: "Treatment, like
punishment, is triggered by conduct. A decision for treatment is determined almost invaria—
lily by observing conduct that is thought to indicate a need for treatment. However, the
conduct need not constitute an offense, and often does not." Similarly, preventive detention
is often triggered by conduct evincing a dangerous status. The conduct, however, need not
constitute an offense. Consider, for example, tha protective confinement of a person who
threatens to kill himself.
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F. In Defense of Assessing Individual Rights in Terms of the
Concept of Punishment

In light of the inexact definition of punishment, questions may
arise about a system that hinges vital constitutional rights upon
such a vague concept. Punishment le a severe legal sanction that
tends to stigmatize persons who receive it.18 Understandably,
these grave consequences require that punishment be contained by
special safeguards. All punishment, however, is not especially se-
vere.18 Indeed, some nonpunitive sanctions are more severe than
some punishments.1® Moreover, stigma is not unique to punish-
ment, 16l nor is it inherent in minor punishments 9uch as fines or
strict liability offenses in which offenders are not assumed necessa-
rily to be blameworthy. At best, then, severity of treatment and
imposition of stigma provide only a rough explanation for the use
of punishment as a determinant of constitutional rights.

Because of the Court’s failure to formulate a definition of pun-
ishment that encompasses all instances of severe and stigmatizing
sanctions, critics have argued that the concept is too narrowly de-
fined and should, therefore, either be abandoned as a means for
assessing legal rightsi® or expanded to avoid the injustice of fail-
ure to protect all persons who are stigmatized by severe govern-
mental sanctions.18""Many theorists who advocate an expansion of
the definition of punishment reject punitive motivation asa neces-
sary condition for the concept and argue instead for an effect the-

158. .Some forms of punishment— the death penalty for example— have no comparable
analogues in terms of their severity among nonpunitive sanctions. Moreover, other forme of
punishment, specifically imprisonment, we often extremely severe and, when joined by the
accompanying stigma, become sui generis. “‘(T)ho combination of stigma and lons of liberty
involved in a conditional or absolute sentence of imprisonment sets that sanction apart from
anything else the luw imposes.”" H. packer, supra note 63, nt 131. leut-vrawii of-the signifi-
cance of the stigmatizing etlccl of punishment, see J. Feinukke;, supra note 27, at 95-118.
See alto Breed v. Jones, 421 U.S. 619, 529 (1976) (proceeding is essentially criminal if possi—
ble consequences include stigma and loss of liberty fur several years).

159. Consider, for example, the common employment of money lines as a criminal
sanction. Such sanctions are hardly severe to offenders of substantial economic means.

160. Compure, for example, the severity of a criminal line of J100 to a damage award
for thousands of dollurs. Indeed, "with the possible exception of death, exactly the sume
kinds of unpleasant consequences, objectively considered, can be and are imposed upon un-
i ucccssful defendants in civil proceedings." Hart, supra note 38, at 404.

161. For example, damage awards may entail stigmatization. See Clark, supra note 7,
at 408- Mental health commitments may also entail stigmatizations. Addington v. Texas,
441 U.S. 418, 425-26 (1979).

162. See supra note 32 and accompanying text.

163. See supra note 31 nnd accompanying text.
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ory of punishment as described earlier in this Article.18

The Supreme Court’s concept of punishment, however, is not
indefensible. First, the Court’s theory of punishment, with its pu-
nitive motivation requirement, is far from arbitrary. Rather, the
theory clearly agrees with much of the philosophical literature
treating the concept of punishment.18 Additionally, the effect the-
ory fails to recognize that punishment is essentially an activity
concept.18 To the extent that the Court’s definitional task is to
articulate the meaning of a term of ordinary language it has done
so remarkably well.187 Of course, the Court’s work extends beyond
a mere formulation of an abstract definition. The Court’s defini-
tions must promote underlying constitutional values and avoid in-
justice. These interests need not be offended by the Court's defini-
tional scheme, even in cases in which the Court concludes that a
given restraint is nonpunitive and, thus, not governed automati-
cally by the constitutional considerations applicable in cases of
punishment. The Court has never held that the concept of punish-
ment is the.sole determinant of constitutional rights of persons
subjected to highly coercive governmental sanctions. hJonpunitive
treatment of a cruel, unreasonably harsh, or stigmatizing nature
can and should be subjected to scrutiny under a variety of consti-
tutional doctrines that are not logically tied to the concept of pun-
ishment-18 Moreover, persons placed in jeopardy of receiving such
treatment can and should receive procedural protections approach-

164. Sec supra notes 127-29 and accompanying text.

165. See, e.g., H. Hart, supra note 27; J. Kleinm,‘supra note 25. at 41-42; Warner-
strom, supra note 27, at 179.

166. See supra notes 131-32 and accompanying text.

167. Judicial attention to ordinary language context* in certainly not inappropriate.
Indeed, while

|t]he central concern in any dcfInitionnl inquiry Bhould be the purpnac for which the

definition ia Bought. Ordinary uaagc . . . must eerve oh at Icaat a Blurting point. A con-

ccpt cannot be'defined in n vacuum; before one aaks how a concept ahould be construed

a0 as to be consonant with certain policies or purposes, one must determine the general

contours of the concept. Examination of ordinary usage elucidates theBC contours.
Note, supra note 31, at 167B n.SO.

168. The Court in Jackson v. Indiana, 406 U.S. 715, 719, 723-39 (1972) eachowed a
cruel and unusual punishment analysis in favor of equal protection and due proceea doc—
trines and invalidated the involuntary pretrial hospitalization of a criminal defendant found
incompetent to stand trial under statutes which resulted in a more restrictive confinement
than thnt imposed upon persons involuntarily hospitalized through other statutes. Sec, e.g.,
O’Connor v. Donaldson, 422 U.S. 563, 576 (1975) (Btate "cannot (consistent with every
man's right ui liberty) conGne (in hospital) without more e nondangcrous individual who is
capable of surviving safely in freedom by himself or with the help of willing und responsible
(others)"); see also supra note 130 and accompanying text.
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“pinir.those provided to criminal defendants.18)

Adoption of the effect theory of punishment would effectively
eliminate the punishment/therapy and punishment/preventive de-
tention distinctions that the Court has painstakingly drawn. Under
the effect theory, any involuntary therapy of an unpleasant nature
arguably could be punitive.ID Once characterized as punitive, the
treatment seemingly would become unconstitutional under Robin-
son v. California as punishment for a status.17l This reasoning
would render the whole institution of civil commitment constitu-
tionally suspect. By the same analysis, varieties of preventive de-
tention—even in such relatively benign forms as quarantines for
control of infectious disease—would look suspiciously like punish-
ment for a status if the detention should be labeled punishment
under the effect theory. Similarly, a variety of procedural conse-
quences would follow if the concept of punishment were substi-
tuted for present notions of therapy and preventive detention. If
not rendered altogether unconstitutional under Robinson, deten-
tions that are presently characterized as therapeutic or preventive
seemingly could occur only after the provision of the full panoply
of protections presently available to criminal defendants. The wis-
dom of such an innovation is debatable.17*

While effect theorists chide the Court for generating too nar-
row a concept of punishment, others may object to the definition
for being too broad. If some punishments entail little or no Stigma-

169. Due process concepts that are not logically tied to punishment or criminal pro-
ceedings mny be utilized to achieve similar procedural effect* as those resulting when pun-
ishment exists. See, e.g., Addington v. Texas, 441 U.S. 418, 431-33 (1979) (elevated standard
of proof approaching thnt utilized in "criminal" cases required by due process in civil com-
mitment proceedings); In rc Gault, 387 U.S. 1 (1967) (right* to notice, counsel, confronta-
tion, etc. required under due process clause); see also Hossmnn, The Scnpe of the Sixth
Amendment: Who Is a Criminal Defendantl, 12 am. Ctrni. L. rRev. 633, 650 (1975) (due
process considerations require appointment of counsel in certain civil proceedings).

170. Coleman & Solomon, supra note 113, at 350-53 (defining all involuntary therapy
as punishment).

171. See Developments, supra note 128, at 1331,

172. See, e.g., Addington v. Texas, 441 U.S. 418, 429-30 (1979) (discussion of the im-
possibility of applying the criminal standard of proof to the evaluations of status inherent in
mental health commitment*). The Court's present rejection of the effect theory of punish-
ment in fovor of a requirement of punitive intent, when considered in conjunction with the
Court's flexible use of due process, permits the transplanting of appropriate aspect* of crim-
inal procedure into civil proceedings without inappropriately criminalizing such proceedings.
Compare In rc Gault, 387 U.S. 1 (1967) (holding fifth amendment privilege against self-
incrimination applicable to delinquency adjudications) with McKeiver v. Pennsylvania, 403
U.S. 528 (1971) (holding sixth amendment right to jury trial not applicable to delinquency
adjudications).
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tization and are of minor severity, why impose all the er.pensive
and time-consuming procedures of the criminal process? The
Court has answered, at least partially, these objections in decisions
limiting sixth amendment rights to counsel and jury trials to situa-
tions in which defendants risk substantial punishment and
stigmatization.17*

Critics frequently raise two other objections to the use of pun-
ishment as a standard for constitutional rights. First, “hey under-
score the difficulty a court encounters when ascertaining whether a
legislature had a punitive motivation. Although all assessments of
subjective states of mind are difficult,14 the punitive motivation
requirement is especially problematic because it often entails an
assessment of collective legislative intent. Commentators have ex-
amined this problem in depth,1® reducing the necessity for a simi-
lar examination here. The collective intent problem is not unique
to the Court’s concept of punishment and has proven to be rela-
tively manageable in other doctrinal areas.1®% Moreover, to the ex-
tent that Wolfish permits inferences of punitive intent, the collec-
tive intent problem is avoided altogether. Last, some critics
advocate the abandonment of punishment ps an analytical stan-
dard because of its vagueness. Although punishment admittedly iB
an inexact notion, the concept seems more precise than alterna-
tives such as “fundamental fairness," which would likely replace
the punishment concept as an analytical vehicle.177

The concept of punishment, however inexact its definition,
and rough the explanation for its use, is firmly entrenched in the
legal system os a mechanism for defining the reach of the Constitu-
tion. The concept’s recent employment in Wolfish suggests that
the Court is likely to continue to analyze a variety of rightsin
terms of the presence or absence of punishment.

173. See, e.g., Scott v. lllinois. 440 U.S. 367 (1979) (sixth amendment right to counsel
limited to canea where imprisonment occurs). Of course this right also exiBla in capital enses.
Sec Bute v. Illinois, 333 U.S. 640, 676 (1948), The Court has held that the right to trial hy
jury exists only in cases involving potential imprisonment of more than six months. Baldwin
v. New York, 399 U.S. 66 (1970).

174. See supra note 136.

176. Sec Clark, supra note 7,at 435-91.

176. Sec generally Gardner,lllicit Legislative Motivation as a Sufficient Condition
for Unconstitutionality Under the establishment Clause—A Case /or Consideration: The
Utah Firing Squad, 1979 Wash. U.L.Q. 435.

177. For a discussion of the employment of the fundamental fairness test as nn alter-
native analysis, see infra notes 180-88 nnd accompanying text.
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PUNISHMENT AND JUVENILE JUSTICE

I1l. Juvenile Justice and the Supreme Court

A. In re Gault

Although earlier doctrinal development existed,1™
\G a u ltmarked the first major effort by the United States Su-
preme Court to relate constitutional principles to the juvenile jus-
tice system. The Court reviewed the constitutionality of the com-
mitment of fifteen-year-old Gerald Gault to the Arizona State
Industrial School for a period not to exceed Gault’s twenty-first
birthday.<!efaid!a commitroenttwas.the. result ttf*affelinquenqy-ad-
‘judicationj™~conducted without procedural iormaiity;50 at which it

was determined that he had made an obscene phone call. The®*

-Court held -that Gerald and-others-in similar situations-who -xbk
incarceration in state correction facilities if found to be-delin-
guents are constitutionally entitled to the following rights in their
adjudication proceedings: Notice of the charges, assistance of coun-
sel, rights of confrontation and cross-examination, and the privi-
lege against self-incrimination.# T he"<jau.lt '‘Court ~rejected the
view that the juvenile justice system is-an entirely benign dis-
penser. of parens patriae therapy and rehabilitation to youth3 who
mdeviate from socially accepted norms of conduct. The juvenile sys-
.tem, which was historically characterized by a procedural informal-
ity that was intended to protect youthful offenders from the harsh-
ness of criminal proceedings,# began with high motives and

Nr

178. See Kent v. United States, 383 U.S. 64) (1960) (enumeration of procedural rights

under the District of Coiumhiu Code in proceedings waiving juvenile court jurisdiction to
the adult criminal process). See acncrally Paulsen, supra note 4.
w179, 387 U.S. H19G7): -

180. After a complaint by a neighbor that Gerald Gault had made an obscene phone
call, Gault was taken into custody by police. The arresting officer initiated the adjudication
proceeding by filing a petition in juvenile court alleging only that Gerald Goult was " ‘under
the age of eighteen years, and is in need of the protection of this Honorable Court; |and
that) said minor is a delinquent minor.”" Id. nt 6. The petition alleged no factual bnsis for
the k'diciul action proposed nnd was never served on Gerald or his parents. Gerald appcurcd
wit' it counsel nt a hearing that was held on the petition. The complaining neighbor did
not attend nnd no record of the proceedings was prepared. The juvenile judge questioned
Gerald about the neighbor's complnint as related to the judge by the arresting officer to
whom Gault apparently had admitted making the obscene call. Six days later, at a hearing
nt which Gault was again unrepresented by counsel, the judge sentenced Guult to the Stale
Industrial School " ‘for the period of his minority (until 21), unless sooner dijchnrged by
due process of law.”" Id. nt 7-8.

181. Id. at 31-67. The Court chose not to rule on whether juvenile courts are required
to provide transcripts of their proceedings to appealing litigunts or whether juvenile pro-
ceedings are Bubjecl to appellate review. 1d. nt 67-68.

182. The supposed virtues of procedural informality in the juvenile system are ex-
plained by one commentator a follows:

W BUMM
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enlightened goals. In reality, however, the system had failed To fitv:
tSfhwtoMTeha'biHtative goals and often was nothing: inore tKanTa
mechanism —that eeatrgrnntired’-ymiths*as~deiinyu”i*rts1BS*and e -

stricted their liberty.18* Thus, the Gault Court found that the es-
sentials of due process and fair treatment under the fourteenth

amendment  entitled juveniles to increased procedural

protections.1%

By relying upon the concept of fundamental fairness under
the due process clause for these procedural protections, the Court
did not specifically find that juvenile sanctions such as those im-
posed upon Gerald Gault were punitive—even though such a find-
ing would have provided an alternative basis for engrafting the
Gault protections upon the juvenile system. 18t hje Co.urt-avfi®edf

Not -only was the aim of a court for children to differ from that of the criminal
court; ita way of going about things was to be changed as well. Procedure had to be
"socialiied." "The purpose of the juvenile court is to prevent the child's heing tried
and treated as a criminal; all means should be taken to prevent the child and his par-
ents from forming the conception that the child is being tried for a crime.".The respon-
dent to a petition filed in his own interest replaced Lite defendant to a criminal —charge
filed in the interest of the stale. Trials by jury should be permitted "under no circura-.
stances," because "they ure inconsistent with both the law nnd the theory upon -which
mchildren's codes arc founded." Hearings were not to be "public trials" lest youngsters
be damaged by publicity. Little or no need would be found for the res|M»ndcnl to have
n-iawyer; "the judgo represents both putties and the law." .

Nut to be overlooked is another aspect of the insistence on.informality.in court.
The community has never been much concerned with the impact of-mmmul procedure
on the feelings of an accused. If-die is terrified by the courlruom scene, much-the
belter. A malefactor might thus he convicted never to return. Thmfti'ormers. on the
other-hand, sought to dispel the fear that can accompany a child's daw-in-court.drhey
perceived the appearance before the juvenile court judgo as the beginning ol the treat-
ment process, a beginning that should not make the total job of serving a child's needs
more difficult. If the state is to act like a father, ita representative, the judge, should
act like one at the hearing. The respondent child . . . should "he mude to feel that he
is the object of (the court's| care and solicitude. The ordinary trappings of tho coart-
laora are out of place in such hearings. The judge on a bench, looking down upon the
boy standing at the bar, can never evoke a proper sympathetic spirit. Seated at a desk,
with the child at his side, where lie can on occasion put his arm around his shoulder
and-draw the .lad to him, the judge,-while losing—none of his judicial dignity,-will gain
immensely in tho effectiveness of his -work."

Paulsen, supra note 4, at 170-72 (footnotes omitted).

183. "(Supposedly,) one of the important benefits of the special juvenile court proce-
dures is that they avoid classifying the juvenile as a ‘criminal.’ The juvenile offender is now
classed as a 'delinquent.' . . . (T)his term hns to come to involve only slightly less stigma
than the term 'criminal' upplied to adults." 387 U.S at 23-24 (footnoteomitted).

184. Seeinfra note 195 and accompanying text.

185. The Court found that the due process protections would not detract from the
rehabilitative mission— to the extent that this actually exists— of the juvenile courts. In fact,
the protections might even promote rehabilitation. 387 U.S. at 26-27.

186. Seesupra nhote 5.
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the-‘complete -criminalization- of delinquency adjudications by
«avoiding a specific finding that confinementof juvenile delinquents
mconstitutes punishment.1 The more flexible fundamental fairness
standard permitted the Court to impose certain procedural re-
guirements upon the juvenile system without stating that juveniles
are entitled to the full panoply of fifth, sixth, and eighth amend-
ment rights available to criminal defendants.** The Gault Court,
however, deviated from the fundamental fairness approach by rely-
ing directly upon the fifth amendment and its specific application
to criminal cases™ in holding that the privilege against self-in-
crimination applied to state delinquency adjudications.’0 The
Court based its analysis of the applicability of the privilege on the
view that the juvenile system is the functional equivalent of the
criminal system.X*1 Thus, the Court’s position seems to be not so
much that due process fairness requires the application of the priv-
ilege, but that juvenile proceedings are rsseatially “criminrV* pro-
ceedings for purposes of the privilege.I*1 Because the Court con-
sistently has viewed the dispensation of punishment as the
defining characteristic of criminal law, the conclusion that the
Court saw the sanction imposed in Gault as punitive is difficult to
avoid.,M

Although the Gault Court may have implicitly held that the
juvenile 3ystem is in some aspects and for some purposes punitive,
the Court failed expressly to provide a useful standard for identify-
ing juvenile punishment in future cases. At several points in its
opinion, however, the Court intimated that the unpleasantness ex-

187. See id.

* 188. See, e.g.. McKciver v. Pennsylvania, 403 U.S. 528 (1971) (no right to jury triula
forjuveniles in delinquency adjudications). For a more detailed discussion of McKciucr, sec
infra notes 217-28 and accompanying text.

189. d8T U.S. ot 47-49.

190. "(J)uvenilc proceedings to determine ‘delinquency,” which may lend to commit-
ment in a state institution, muBt be regarded as 'criminal' for purposes of the privilege
against self-incrimination." 1d. at 49.

191. Rosenberg, The Constitutional Rights of Children Charged with Crime: Proposal
for a Return to the Not So Distant Past, 27 U.C.L.A. L. rev. GBC, 665-71 (1980).

192. The Gault Court specifically noted that the privilege against self-incrimination
protects values other than those values protected by due process fundamental fairness.
While the latter generally speak to accurate factfinding in legal proceedings, see Rosenberg,
supra note 191, at 677, "[llhc roots of the privilege ate ... far deeper. They tap the basic
stream of religious and political principle because the privilege reflects the limits of the
individual's attornment to the state and— in a philosophical sense- insists upon the equal-
ity of the individual and the state." 387 U.S. at 47 (footnote omitted); sec also supra notes
190-91 nnd accompanying text.

193. Sec supra note 5.
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perienced by involuntarily confined juveniles is itself sufficient to
constitute a finding of punishment. Because adjudications
favorable to the state often result in significant restrictions of lib-
erty in both juvenile and adult criminal proceedings, the Court
equated the two proceedings. ""A proceeding where the issue is
whether the child will be found to be ‘delinquent’ and subjected to
the loss of his liberty for years is comparable in seriousness to a
felony prosecution.”1% In the same vein, the Court stated,
Ultimately, however, we confront the reality of that portion of the Juve-
nile Court process with which we deal in this case. A boy is charged with
misconduct. The boy is committed to an institution where he mny be re-
strained of liberty for years. It is of no constitutional consequence—and of
limited practicel meaning—that the institution to which he is committed is
called an Industrial School. The fact of the matter is that, however euphemis-
tic the title, a “receiving home" or an "industrial school" for juveniles is an
institution of confinement in which the child is incarcerated for a greater or
lesser time. Hi3 world becomes "a building with whitewashed walls, regi-
mented routine and institutional hours. . , Instead of mother and father
and sisters and brothers and friendB and classmates, his world is peopled by
guards, custodians, state employees, and "delinquents” confined with him for
anything from waywardness to rape and homicide."”

To the extent thnt such language provides a definitional approach
to punishment, it focuses entirely on the effect of the alleged pun-
ishment upon ita subject. On its face, the Court’s opinion suggests
an effect theory of punishment and has been so read by some
courts and commentators.10 Nevertheless, when one reads Gault
in conjunction with other Supreme Court cases, the conclusion
that the Court intended to espouse the effect theory seems
unlikely.197

The Gault Court could have avoided these confusions by ana-
lyzing the case explicitly in terms of the concept of punishment.
Because of the expressed skepticism concerning the adequacy of
the avowed nonpunitive purposes of delinquency dispositions, the
Court easily could have found the dispositions punitive under its
traditional punishment definition. Offenders receive unpleasant re-
straints because of their offenses against the criminal law. Juvenile
dispositions suspiciously resemble punishment,18 which triggers

194. 387 U.S. at 36.

195. 1d. at 17 (footnotes omitted).

196. See authorities cited supra notes 29-30.

197. Sec upra notes 127-35 and accompanying text.

198. Compare th* "suspiciously punitive" setting of pretrial detention, supra notes
137-40 nnd accompanying text, with thnt depicted by the Gault Court. While juveniles, un-
like pretrial detainees, may not be housed routinely in the same facility with convicted of-
fenders, the Ucult Court’s description of juvenile confinement, see supra note 195, suggests

It
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inquiry into the reasonableness of the restraints in relation to their
nonpunitive purposes. If this inquiry revealed that the restraints
were excessive, then punitive intent would be inferred and the dis-
position would be labeled punishment. Although this approach is
aided by the Wolfish test for inferring punitive intent—a test not
yet fully developed at the time of Gault—the Gault Court could
have employed the similar Mendoza-Martinez excessiveness stan-
dard to reach the same result obtained through Wolfish.T®™ Other
aspects of Gault deserve brief attention. The Court's attempts to
narrow the scope of the opinion to the delinquency adjudication
stage diminishes Gault's usefulness as a basis for assessing the con-
stitutional rights of juveniles. Thus, whether the Gault protections
extend to pre-or post-adjudication problems or to such nondelin-
guency situations as PINS*® or neglect proceedings is uncertain.10l
Moreover, Gault's applicability to delinquency adjudications in
which the petition, unlike that in Gerald Gault’s case, is premised
upon an act or upon a finding of a statuslil that would not be a
crime if committed by an adult is not clear.1B Finally, the Gault
Court did not specify the types of deprivations of liberty that are
sufficient to trigger the procedural protections. The risk of “incar-
ceration against one’s will” clearly suffices,14 but the Court also

a prison-like ntmosphcre similar to that experienced by pretrial detainees.
199. A& one of its tests for punishment Mcndoia-Martinez asks “whether the sanction
. appears excessst- m relation to . . . alternative (nonpunitive] purpoBola] assigned.”
Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1903); see supra text accompanying
note 82. Indeed, without specifically relying upon any of the Court's coses defining punish-
ment, Justice Black in his concurring opinion in Gault found delinquency proceedings to be
criminal for purposes of the lifth nnd sixth amendment;
[Dn ajuvenile system designed to lighten or avoid punishment for criminality, (Gault]
was ordered by the Suite to six years' confinement in what is in all but name a peniten-
tiary or jail.

Where a person, infant or adult, can be seized by the State, charged, and convicted
for violating a state criminal law, and then ordered by the State to be confined for six
years, 1think the Constitution requires that he be tried in accordance with the guaran-
tees of all the provisions of the Bill of Rights . . ..

387 U.S. at 61 (Black, ,1, concurring).

200. The acronym stands for "persona in need of supervision."

201. 3B7 U.S. nt 13 (pre—judicial nnd disproitional stages of juvenile proceedings not
necessarily touched by Gault).

202. As defined under moot statutes delinquency is a concept thnt is not limited to the
commission of acts that would be crimes if committed by adults, but includos as well a
variety of status conditions such as "being disobedient to parents" or "truanting from
school." See S. FoX, Juvknilk courts 40 (2d ed. 1977).

203. The Gault Court nppcnra to limit its holding to situations of misconduct, perhaps
excluding delinquency adjudications based on status. Sec 387 U.S. at i3.

204. Id. at 50.
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suggested that any “threatened . . . deprivation of . . . liberty”
may also be enough to entitle the juvenile to the Gault
protections.3%

B. Gaults Progeny

The Court continued to expand the protections applicable to .
delinquency adjudications in In re Winship.i0'yIn\"Winship- the..
Court held that juveniles charged in delinquency proceedings with
-acts that would be crimes if committed by adults are entitled as a
matter of due process right to the -reasonable dcubt standard of
proof. The Court noted th it the reasonable doubt standard is con-
stitutionally required in a lult criminal cases to minimize the risks
of subjecting innocent pin ions to the stigma and loss of liberty .in-
herent in criminal conviction and punishment.37 Similar risks re-
quire that the same stano ird be applied in delinquency proceed-
ings. “[Judicial] interventiin cannot take the form of subjecting
the child to the stigma of a 1'nding that he violated a criminal law
and to the possibility of institutional confinement on proof insuffi-
cient to convict him were he an adult.”30* As in Gault, the Wiiiship
Court avoided any explicit finding that the juvenib process was
punitive and, therefore, governed by procedural protections unique
to the crminal system. Instead, the Court focused on two aspects
of juvenile dispositions—tiw potential for stigma and the potential
for severely restricting liberty—as the reasons for requiring the
reasonable doubt standard.

The juvenile justice system’s potential for stigmatizing and de-
nying liberty, however, was not the Winship Court’s sole motivat-
ing force. Indeed, nine years later in Addington v. Texas3D0 the Su-
preme Court rejected the argument, based upon Winship, that the
loss of liberty and the stigma that occurred through involuntary
hospitalization of the mentally ill constituted sufficient grounds for
requiring the reasonable doubt standard in civil commitment pro-
ceedings. Acknowledging that significant stigma and loss of liberty
are inherent in mental health commitments,30 the Addington
Court, nevertheless, distinguished the civil commitment process
from the procedures in Winship. Unlike the juvenile system, which

205. 1d.
206. S97 U.S. 358 (1970).
207. 1d. ot 363.

208. 1d. nt 367 (footnoto omitted).
209. 441 U.S. 418 (1979).
210. Sue id. nt 425-26.

«
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imposes its stigma and restriction of liberty upon offenders be-
cause of their past offenses, the '‘Commitment process focuses on
-present status of the defendant and attempts to determine his pre-
sent dangerousnees and need for confinement and therapy.*1l
Therefore, the central issue in Winship was “a straight forward
factual question—did the accused commit the act alleged”*I*—but
in Addington the Court grappled with an evaluation of the pa-
tient’s mental health, a difficult subjective judgment of an inher-
ently doubtful nature.*I* The Court concluded that the reasonable
doubt standard would frustrate the purposes of commitment pro-
ceedings and, therefore, ought not be required.
) The Winship/Addington distinction may be understood
hrough the punishment/therapy distinction. The state imposes
inpleasant sanctions upon juvenile offenders only after it has
hown that offenses have been committed. Obviously, the sanction

necessarily is related to a showing of past conduct of a wrongful

nature. Thus, punishment accurately describes the sanction.*}4
Hence, since offenders in Winship situations risk punishment at
the hands of the state, the protections afforded criminal defen-
dants must be provided. This conclusion, however, does not follow
in Addington. In civil commitment proceedings the inquiry focuses
upon the defendant’ status. His past actions are either irrelevant
or only incidentally relevant. Therefore, punishment docs not re-
sult from decisions unfavorable to defendants in commitment pro-
ceedings.216 The procedural protections unique to the criminal pro-
cess are inapplicable to these therapeutic contexts.!!
Ore-year—after Winship, the 'Ceurt in McKeiuer AJPennsylva*.
rrai”™'held that'juveniles were not entitled to jury-trials m adjudi-
cation hearings -even though the underlying-offenses would be
criminal-offenses if committed by adults’l*and the consequences

211. 1d. at 428-29.

212. Id. nt 429.

213.  1d. nt 429-30.

214. See supra notot152-65 nnd accompanying text.

216. See supra notes155-56 and accompanying text, for n definition of therapy.

216. The conclusion docs not mean that litigants in civil commitment proceedings
should go without procedural protections. Indeed, due process consideration should provide
thesu protections. See Deuelopments, supra note 128, at 1271-1316. When protections are
provided, however, llioy arise from duo procoss considerations and not because the proceed-
ings are criminal under the fifth and sixth amendments. See supra note 5.

217. 403 U.S. 528 (1971),

218. McKeii'er and tho companion casee concerned a variety of criminal conduct rang-
ing from robbery nnd assault to willfully impeding truflic and making riotous noise. 1d. at
534-36.
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of adjudications unfavorable to the juveniles entailed possible con-
finement in state institutions. Reasoning that neither Gault nor
Winship compelled the conclusion that delinquency proceedings
are criminal prosecutions for purposes of the sixth amendment
right to jury trial,aiB«afplurality of the Court concluded that xiue
process concerns for fundamental fairness would not be offended-if
juries were excluded from the adjudication process.” OvUnlike the
Gault/Winship rights of notice, counsel, confrontation, cross-ex-
amination and proof beyond a reasonable doubt, which all empha-
size accurate factfinding, the plurality found that juries are not
necessary to achieve that interest.” 1 Moreover, juries in juvenile
cases might actually be counterproductive. “If the jury trial were
to be injected into the juvenile court system as a matter of right, it
would bring with it the traditional delay, the formality, and the
clamor of the public trial.”"2” If these consequences were to befall
the juvenile couits "there [would be] little need for [their] separate
existence.”22"

Noticeably absent from the McKeiver plurality’s discussion
was any attempt to explain Gault’s application of the privilege
against self-incrimination to delinquency adjudications.24 By- fail-
ing to list the privilege among the other Gault/Winship rights, all
of which were fundamental fairness requirements to achieve “acci:
rate factfinding,” the plurality apparently recognized that the the-
oretical underpinnings of the privilege rested neither in a concern

219. "|T)he juvenile court proceeding has not yet been held to be u ‘criminal proeecu-
lion' within the meaning of the Sixth Amondment." Id. at 041.

220. Justices ninckmun, Stewart, White, and Chief Justice Hurgcr comprised the plu-
rality. Justice Harlan concurred in the judgment and filed a separate opinion. Justice Bren-
nan concurred in part nnd dissented in part. Justices Douglas, Black, and Marshall

disjentod.
221. 403'U.U.rat-"MS."-
222. 1d. nt 550.

223. 1d. at 551. The dissent pointed out thnt juries in juvenile ensra might actually
promote the system's rehabilitative aims. "The child who feels thnt he has been dealt with
fairly and not merely expediently or as speedily as possible will be n better prospect for
rehabilitation.” 1d. at 56C (dissenting opinion).

224. The plurality apparently did not sec Gault'minclusion of the privilege against
self-incrimination os grounded in due process. “Duo process (in 6'ou/f| wnn held to embrace
adcqunte written notice; advice as to the right to counsol, retained or nppointcd; confronta-
tion; nnd cross-examination. The privilege against self-incrimination was also held available
to the juvenile." Id. at 532. At another point in the opinion, the plurality excludes mention
of the privilege entirely when discussing the due process dimensions of Gault and Winship.
“As that standard [fundamental fairness) was applied in those two cases, we hovo an em-
phasis on factfinding procedures. The requirements of notice, counsel, confrontation, cross—
examination, and standard of proof naturally flowed from this emphasis." 1d. at 543.
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for accurate factfinding nor in a notion of fundamental fairness.1**
The McKeiver plurality, like the Gault majority, appears to see
juvenile adjudications as functionally equivalent to criminal cases
within the meaning of the fifth amendment itself. Apart from sug-
gestions that juries might be counterproductive in the juvenile sys-
tem—an argument which one could make with similar force
against Gault's extension of the privilege against self-incrimination
to juvenile defendantsll*—the plurality left unexplained why the
system is characterized as criminal for purposes of the fifth amend-
ment privilege but not for the sixth amendment right to jury trial.
Indeed, if the issue in McKeiver had been framed in terms of
whether the juvenile sanction constituted punishment,111 the plu-
rality might have recognized deiwtquency adjudications as criminal
prosecutions within the meaning of the sixth amendment and
thereby have entitled juveniles to the right to trial by jury.11*
Although McKeiver, like Gault and Winship before it, avoided

explicit reference to the concept of punishment as a measure of
constitutional rights, the Court’s unanimous opinion in Breed v.
Jonesl18 openly alluded to such an analytical framework.-*%8ii
€oui4 held:that the double jeopardy clause prohibits the trial of>
-juveniles asadults-if they have been subjected previously to a de-
linquency, hearing on the same charge. Jeopardy describes ""the risk
that is traditionally associated with a criminal prosecution.”1*0 In-
deed, ""the risk to which the term jeopardy refers is that tradition-
ally associated with ‘actions intended to authorize criminal punish-
ment.” ”151 In assessing delinquency adjudications in terms of such
risks, the Court stated,

[17t is simply too late in the day to conclude . . . that a juvenile is not put in

jeopardy at a proceeding whose object is to determine whether he has com-

mitted acts that violate a criminal law and whose potential consequences in-

clude both the stigma inherent in such a determination nnd the deprivation
of liberty for many ycnr8.,H

Thus, "in terms of potential consequences, there is little to distin-

225. See supranotes 192 & 224.

226. .lustier lliirinn made these arguments in his concurring opinion in In re Gault,
387 U.S. 1, 74-77 (1967) (Harlan, J,, concurring).

227. Each of the lilignnla in McKeiver agreed that fundamental fairness was the batis
for Gault nnd Winship, <B U S. at 543.

228. See supranotes 5 & 198-97 nndaccompanying text.

229. 421 U.S. 519 (1975).

230. Id. at 528.
231. 1d. at 529(quoting United States ex rel.Marcus v. Hess, 317 U.S. 637, 548-49
(1943)).

232, Id.
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guish an adjudicatory hearing such as was held in this case from a
traditional criminal prosecution.”” 3 Both proceedings are designed
“to vindicate [the] very vital interest in enforcement of criminal
laws.”1*4 The Court concluded, therefore, that the juvenile respon-
dent was put in jeopardy at the delinquency adjudication
hearing.” 3

The Court’s analysis in Breed does not refer to the fundamen-
tal fairness standard employed in Gault, Winship, and McKeiver.
Instead, the case rests entirely on the conclusion that delinquency
dispositions are the functional equivalents of criminal punish-
ments. Although delinquency dispositions seem to be tantamount
to punishment, the Breed Court made no attempt to show the
presence of punitive motivation in juvenile dispositions and
seemed content instead to rest its conclusion upon the stigma and
incapacitating effects of these dispositions. This analysis, however,
which was also suggested in Gault, ie misleading. It implies the
effect theory of punishment, a doctrine clearly antithetical to the
Court’s cases from Cummings to Wolfish. Again, as in Gault, pun-
ishment probably could have been found in Breed if the Court had
applied its traditional punitive intent framework” 0 instead of ap-
pearing to adopt the effect theory.

Breed poses a problem for the continued vitality of McKeiver.
If juvenile dispositions are punishment for fifth amendment double
jeopardy purposes, why not also for purposes of sixth amendment
jury trial rights? McKeiver and Breed, however, are distinguisha-
ble on two grounds. First, the McKeiver Court opined that jury
trials may frustrate whatever rehabilitative potential the juvenile
system possesses. The Breed Court, however, found no similar ef-
fect when applying double jeopardy principles to the system.”7
Second, since Breed arose through a federal habeas corjpus petition
challenging a state criminal conviction, it may no longer be a true
“delinquency case” because the juvenile court had abandoned its
rehabilitative efforts and had relinquished the child to the adult
criminal system.138 McKeiver, on the other hand, takes place en-
tirely within the “therapeutic” context of the juvenile setting. Al-

233. 1d. at 630.

234. 1d. at 531 (quoting United States v. Jorn, 400 U.S. 470, 479 (1971)).

235. 1d.

236. See supra notes 198-99 and accompanying text.

237. 421 U.S. at 535-41 (double jeopardy protections trill not diminish desired flex—
ibility and informolity and may even promote the objectives of the juvenile justice system).

238. Rosenberg, supra note 191, nt 681.
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though parens patriae assertions might have provided some basis
for preventing application of the constitutional guarantee in McK-
eiver,23t these assertions were inapposite in Breed.**2

C. Summary

Gault, Winship, McKeiver, and Breed illustrate three mani-
festations of punishment’s analytical role in juvenile cases. In some
instances, as in Gault and Winship, the concept may operate
merely as an alternative means to obtain the same results yielded
by the fundamental fairness standard. In other cases, however, as
exemplified by McKeiver, different outcomes may result depending
upon whether fundamental fairness or the concept of punishment
is applied. Finally, Breed suggests that certain issues are properly
analyzed entirely in terms of the concept of punishment without
reference to fundamental fairness.

The Court’s cases from Gault to Breed demonstrate clearly
that the juvenile justice system reflects a mixture of therapeutic
and punitive concerns. To the extent that the system is punitive,
important constitutional consequences follow. Yet, apart from mis-
leading reliance upon the effect theory, the Court’s juvenile cases
provide no definition of punishment— much less a standard for
distinguishing punishment from therapy. Therefore, those at-
tempting to draw such a distinction must look beyond the juvenile
cases to discover the proper analytical framework necessary for
conducting the inquiry.

IV. The Concept op Punishment Applied: Some Cases for

Il1lustration

The preceding sections have defined the concept of punish-
ment and suggested that it provides a useful and sometimes even
necessary means for analyzing juvenile problems. Nevertheless, an
examination of the cases reveals that the analytical potential of the
concept remains largely untapped. Indeed, several caseB reach
guestionable results simply because the courts have failed to utilize
the concept of punishment as a basis for decision.

A. Fixed Confinement: Rights to Jury Trials Reconsidered
The 1977 Delaware Supreme Court opinion in State v. J.K.UI
239. See supra note 182.

240. Rosenberg, supra note 191, at 681.
241. 383 A.2d 283 (Del. 1977), cert denied, 435 U.S. 1009 (1978).
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upheld the constitutionality of the recently enacted Juvenile
Mandatory Commitment Act.*4* The-statute, among .other things,
.required, institutional confinement for one year, subject to judicial
discretion :to suspend confinement in”excess of'si*months,-ofitry
Njuvenile adjudged, to be.a delinquent based on the commiasioiii”of
.two or .more burgltiries witlun a one-year period.14* The juveniles
who were sentenced to mandatory confinement under the statute
alleged that they v/ere denied both equal protection of the laws
and sixth amendment rights to trial by jury. The youths premised
the equal protection issue upon the disparate treatment afforded
youthful burglars under the juvenile and adult systems. While ju-
venile burglars found “not amenable to the rehabilitative processes
of the [Juvenile] Court" were tried as adults and were eligible for
probation upon conviction, those found “amenable” to rehabilita-
tion were retained within the juvenile system and subjected to at
least six months mandatory confinement under the statute.*# The
jury trial claim was based on ths theory that potential incarcera-
tion in excess of sixth months triggered the sixth amendment

242. Del. Code Ann. tit. 10, § 9.37 (19EC Cum. Supp.) (enacted July 30, 197G).
243. The entire text of the statute atatsd aa follows:

(c) Subject to the provisions governing amenability pursuant to Section 938 of this
Chapter, the court shall commit a delinquent child to the custody of the Department of
Correction under Buch circumstances and for such periods of time as hereinafter
provided:

(1) Where he has been once or more than once adjudicated delinquent for commit-
ting separate and distinct acts or courses of conduct, not arising from the Bdmc transac-
tion or occurrence, committed within any one-year period, which said acts, when aggre-
gated, would constitute two offensco designated as felonies under Subchnpior 11,
Chapter 5, Title 11; or attempts to commit any such felonies, or which would constitute
burglaries in any degree involving a dwelling house pursuant to Subpart B, Subchapter
I1l, Chapter 5, Title 11, or attempts thereof, or any combination thereof, then custody
shall be awarded for one year;

(0) Where a child is adjudicated a delinquent based upon 'ihe conditions outlined
in (c)(1), (2), (3), (4) or (5) of this Section, ths Court may, at the time of sentencing or
upon subsequent htaring initiated by the filing of a petition by the Department of ita
duly authorized representative, duo notice of which has been givon to the Attorney
General, suspend all of the commitment in oxccss of six months, when it determines by
a preponderance of the evidence before it thnt such lesser period cf commitment; (1)
would best serve the needs of the child; and (2) would pose no probable threat to prop-
erly or peraon upon his earlier release. In tho event that the Court should determine
that nil or a portion of the commitment in excoas of six months nhould be suspended as
hereinbefore provided, then it shell set forth with particularity 'the reasons relied upon
in so doing in its order or disposition.

60 Del. Laws 2125 (1975). The statute has Bince been amended removing judicial discretion
to suspend mandatory commitments, which presently are fixed st six months. pel. code
Ann. tit. 10, jj 937(c) (1980 Cum. Supp.).

244. 383 A.2d at 287-89.
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right.*%6

Notwithstanding the possibility of different treatment for
“amenable” and “nonamenable” juveniles, the court found these
differences to be permissible under the equal protection clause.
The court held that the classification drawn by the amenability
analysis constituted reasonable statutory attempts to promote the*
compelling state interest in rehabilitating *“ amenable” youthful
-burglars while excluding those not susceptible to the juvenile
-court’s rehabilitative potential:*46 The Delaware court, however,
never addressed the possibility that the mandatory confinement
might be punitive in nature, and simply assumed that it was
rehabilitative.

The court declined t-o rule on the right of juveniles to jury tri-
als under the mandatory commitment statute because the issue
had not been adequately briefed by counsel. The court, however,
strongly suggested that no such right exists, “invit[ing] the atten-
tion of the Trial Courts”4/ to a series of cases—including
McKeiver v. Pennsylvania—that denied the right to a jury in
juvenile cases.*4

If the J.K. court had utilized the concept of punishment in
analyzing its facts, the outcome might have been different. The
mandatory confinement of the “amenable” burglars seems clearly
to constitute punishment.*4 The state is imposing unpleasant re-
straints to answer a specific kind of criminal conduct. The determi-
nate nature of the restraint—a mandatory term fixed for at least
six months—strongly suggests a legislative intent to punish while
belying a rehabilitative purpose.*Q The statute did not provide an
indeterminate disposition, which is characteristic of therapeutic at-
tempts to alter undesirable status conditions,*8l but rather fixed a
term of confinement based solely upon the offenses committed by
youthful burglars. The punitive purposes of retribution and deter-

246. 1d. nt 286; see tu/ira note 173,

2%0. 383 A.2d at 289.

247. 1d nt 282.

248. In adtlit *n to McKeiver the court tiled Uninch v. Alnimnin, 562 K.2d 860 (5th
Cir. 1877), United States v. Hill, 638 F.2d 1072 (4th Cir. 1876), and United Status v. Torres,
500 F.2d 844 (2d Cir. 1974). The court also cited 100 A.L.R.2d 1241 (1965) which provides.
"|1]t is now almost universally held that . . individual®] charged with being . . . delin-
tluent(s] (have) no right, under the . . . federal constitution, to demand that the (dclin-
gucnce] issue ... he determined by ajury." Id. nt 1242-43.

249. See supra notes 162-55 and nccomplLnying tcit.

250. See supra notes 165-56 nnd accompi nying lext.
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rence are evictant. Indeed, the Delaware Legislature would later de-
scribe the purpose of the statute before the J.K. court as follows:
“[T]he general intention behind the enactment of a mandatory
commitment law for juveniles adjudicated delinquet [sic] for cer-
tain delineated offenses was to serve as a warning to a first of-
fender of the consequences of a second conviction.””IB Even with-
out an express statement of punitive intent, the J.K. court easily
could have inferred punitive intent by applying the excessiveness
test of Mendoza-Martinez. Six months confinement clearly would
be excessive for “amenable” juveniles who became rehabilitated
prior to the expiration of the six-month period. Thus, the con-
finement in these cases would constitute punishment because it is
clearly “excessive in relation to the [therapeutic] purpose as-
signed."38*

Once the confinement of the "amenable” juveniles becomes
punitive rather than therapeutic, the distinction between *“amena-
ble" and “nonamenable’ juveniles becomes untenable. The state
subjects both classes to punishment mid the denial of the possibil-
ity of probation to the "amenable” class would constitute an arbi-
trary and irrational exercise of state power.38* Moreover, the
court’s suggestion that the right to a jury trial does not attach
under the mandatory commitment statute also appears unsound.
Because punishment is inflicted for violation of the statute, the
proceedings become criminal prosecutions under the sixth amend-
ment and, thus, entitle juveniles to jury trials.38

A New York family court reached this conclusion in In re Fel-
cier.3 The Felder court found a sixth amendment right to jury
trials under the “designated felony” provisions of the Juvenile Jus-
tice Reform Act of 1976.37 While labeling proceedings under- the

202. 02 Pel. Lnws 749 (1979) (act nmending the statutory provision before tho J.K.
court).
259. Sec tupra note 82 and accompanying text. Similar conclusions may bo derived

from the U'o//is/i teat. The confinement in J.K. would appear to be punitive on ita face aince
it imposes unpleasant restraints because of criminal conduct. Sec tupra notes 129-20, 137-99
& 197-99 and accompanying text. Thus, an inquiry into the reasonableness of the confine-
ment in relation to its nonpunitive purposes is appropriate. Under this inquiry, the confine-
ment would clearly be excessive in cases in which the burglars wore rehabilitated prior to
the expiration of the six month period of confinement.

204. An equnl protection violation also may be present. For a discussion of the anpli-
cahility of the equal protection clause to similar situations, see Rosenberg, tupra note 191,
at 712-13.

200. See infra notes 25(i-63 and accompanying text.

256. 93 Misc. 2d 3R9. 402 N.Y.S.2d 628 (Fam. Ct. 1978).

267. Juvenile Justice Reform Act of 197C, ch. 878 (codified at N.Y. Fam. ct. Act. 55
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statute "'juvenile proceedings,” the New York State Legislature im-
posed fixed periods of confinement, either for six month or twelve
month intervals, for juveniles who commit certain enumerated of-
fenses and who were found to be in need of restrictive place-
ment.*8 The Felder court analyzed the confinement issue by utiliz-
ing the punishment/therapy distinction. The court cited McKeiver
and concluded that there is no requirement of jury trials in juve-
nile proceedings in which the disposition is "rehabilitative and
nonpenal.”*® “When, however, . . . what is actually a punishment
is characterized as a treatment, an abuse of constitutional dimen-
sion has occurred, and, a jury trial is required before punishment,
although appropriate, may be inflicted.”*® Without relying directly
upon the Supreme Court's cases defining punishment, the Felder
court found that the New York provisions were punitive because
they premised the length of confinement upon "'the act committed
rather than [upon] the needs of the child."*®1 Moreover, the court
found the mandatory nature of the confinement to be inconsistent
with the "philosophy of treatment,” which requires that juveniles
be released when rehabilitation occurs.*®* “Indeterminate sentenc-
ing is based upon notions of rehabilitation, while determinate sen-
tencing is based upon a desire for retribution or punishment."*®*
This analysis by the Felder court closely reflects the concept of
punishment developed earlier in this Article.*®4

The concept of punishment may be helpful in analyzing the
sixth amendment consequences of fixed confinement statutes such
as those discussed in J.K. and Felder, but a punishment theory is
also useful in less blantantly punitive contexts. Indeed, whenever
the state imposes "‘suspiciously punitive”*® restraints preceded by
criminal conduct, the court should scrutinize the sanction under
the Wolfish excessiveness test*®8 The result of this scrutiny mny

711-67 (Consol. 1977)).

256. n:i Misc. 2d ut 376, 402 N.Y.S.2d nt 532. The statute in Felder (littered somewhat
from thnt in J.K The confinement in Felder was not mntidnlory, Init was discretionary with
the court. Id The period of confinement, however, was fixed by the statute, once the court
determined that confinement wnu appropriate. J.K on the other hand, dealt with n sLcute
that imposed hotli mandatory and fixed confinement. See supra note 243.

259. 93Misc. 2d at 374-75, 402 N.Y.S.2d at 631.

260. Id.at 375, 402N.Y.S.2d at 631.

261. Idat 376. 402N.Y.S.2d at 633. ..
262. Idat 377, 102N.Y.S.2d at 633.
203. Id.

264. See suprti notes 34-177 and accoinpanyin); text.
265. See supra notes 123-26, 137-40 & 197-09 nnd nccopipanyinK text.
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reveal wholesale inflictions of punishment within the juvenile jus-
tice system.

B. “Status Offenders” and the Applicability of Gault

In addition to fixed confinement delinquency cases, the con-
cept of punishment may play a significant role in assessing the
rights of status offenders. Status offenses include noncriminal juve-
nile misbehavior that is handled through the juvenile justice sys-
tem*®7 Sometimes the attention to status relates to conditions and
states of being. For example, juvenile courts often have jurisdiction
over "‘incorrigible” children*® or those children “who, by reason of
being wayward or habitually disobedient, [are] uncontrolled by
. . . parent[s], guardian[s], or custodian[s].”*®8 In other instances,
however, status offenses describe conduct that is proscribed for
children but not for adults such as disobeying curfew or school at-
tendance rules.I0 Status offenses in either the pure status or con-
duct form often ore included with criminal offensps in the defini-
tion of delinquency.171 In these situations, often no attempt is
made to differentiate the dispositions of status delinguents from
.hose of criminal delinquents.I71 Some states, however, segregate
status offenders from nonstatus delinquents and place them in less
restrictive confinements.’0 Many recent statutory provisions fur-
ther distinguish status offenders from delinquent offenders who
commit offenses that would be criminal if committed by adults.174
Under these schemes, status offenders often are called “persons in
need of supervision” (PINS).I0D The restraints on PINS children
are characteristically less severe than those on "delinquents.”1/®

Because the scope of Gault is uncertain outside the context of
delinquency adjudications baaed on conduct of a criminal na-
ture, 177 the courts have encountered difficulty in assessing the
rights of status offenders. The concept of punishment is helpful in
resolving these difficulties. The Gault protections have been con-

267. Sec S. Fox, supra note 202, nt 39-40.

268. See S. Davis, Rights Or Juveniles (2d ed. 1980).

269. Ned. Rev. Stat. 543-247(3) (Supp. 1980).

270. Sec S. FOX. Modern Juvenile Justice 512-17 (2d ed. 1981).
271. See S. Davis, supra note 268, nt 6-13.

272.  Sec id.

273. Sec In re Ellery C,, 32 N.Y.2d G88, 300 N.E.2d 424,347 N.Y.S.2d 51 (1973).
274. See, e.f.,, 29A N.Y. Jud. Law § 712 (McKinney Supp.1976-80).
275. See S. Fox, supra not 202, at 40.

276. See S. Davis, supra Ote 268, at 6-7.

277. Sir supra notes 200-~2 nnd accompanying text.
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stricted unnecessarily by judicial insensitivity to the relationship
between punishment and status offenses. For example, the Mary-
land Court of Appeals in In re Spalding*1* limited Gault to situa-
tions in which the juvenile is *“charged with an act. which . , .
would constitute a crime if committed by an adult.”*/* Noncrimi-
nal adjudications such as those conducted in Maryland against
juveniles "who [have] committed . . . offense[s] applicable only to
children” were untouched by the Gault line of cases, even though
confinement in a state institution is a possible consequence of be-
ing found guilty of these offenses.*8 Indeed, the Spalding court
saw no need to address the constitutional implications of restrict-
ing juvenile liberty in cases where criminal conduct is absent.
[W1e need not decide whether the second prong of the Gault test, i.e., poten-
tial confinement of the child to a state institution, mandated an application
of the privilege against Belf-incrimination in this case. We reach thus conclu-
sion because, in any event, we think that appellant was not charged in this

proceeding with an act which would constitute a crime if committed by an
adult.” 1

This interpretation assumes that the Gault protections are pre-
mised on the concept of criminality. If, however, the earlier analy-
sis in this Article is correct, punishment, with its attendant stigma
and restriction of liberty, is the proper analytical standard.*8* The
concept of punishment defines criminality and not vice versa.*8*
Punishment is a concept more extensive than criminality and may
exist in a variety of noncriminal settings.*8 Therefore, a proper
reading of Gault should not limit the case to delinquency actions
triggered by “criminal” conduct.

Hence, the Gault protections should not be excluded from sta-
tus offense adjudications, especially those which entail conduct as
opposed to pure status determinations.*8 Dispositions in these
cases could entail punishment because the state often imposes un-
pleasant restraints upon youthful offenders who are guilty of mis-

278. 273 Md. 690, 332 A.2d 246 (1975).

279. 1d. nt 709, 332 A.2d at 257. Spalding concerned a delinquency action that wan
initiated against a minor but later dropped in favor of a PINS (also called CIN'S— children
in need of supervision) proceeding when it was discovered that the minor was the victim of a
series of sexual perversions rather than a culpable actor in the affairs.

280. Id. nt 698-99, 713, 332 A.2d at 2-51, 259 (dissenting opinion).

281. 273 Md. at 708, 332 A.2d at 266.

282. See supra notes 183-85, 189-93, 207-16 & 229-35 and accompanying text.

283. See supra hote 5. But see supra note 27 (problems with generating the concept of
"criminality” from the concept of "punishment").

284. Sec, e.g., supra notes 52-56 and accompanying text.

285. See infra text accompanying notes 295-96 & 301-02.



