
n L i n o i v n  L i i j b i j u n i  u  ± \j l j  ^ u r i i ' i  j _  ±  ±  j _ j i _ i — r  j _  u d j  ----------r y ^ >  —  i z / u  -±  o u  / z ,

2 3 2 6  SHESS SB 85 -  SB 93 / S B  94
V  ' V  j ,  ■>



V

s'

IOAN M. KATZA T T C A ^ f r  A T LA*V
; | §  w i n "  » • < ? *  a v c .

iviff Jeo .cwcjasc. ak 9s:o:
(107) 27l.7(3i

3 5 .  J u n e ,  1976 -  C o s t  e s t i m a t e s  w e r e  c o m p l e t e d  b yM o d e r n - * T r i / A l a s k a .  E x h .  R - 1 0 ;  P r i c h a r d  t e s t i m o n y ,. 3 7 .  J u n e  1 2 ,  1976 -  C o o p e r s  an d  L y b r a n d  u p d a t e d  i t s
I f e a s i b i l i t y  s t u d y  i n  d r a f t  f o r m .  E x h .  R - 8!• 3 8 .  J u l y ,  1 9 7 6 _ -  M o d e r n  s t o p p e d  .work o n  t h e  p r o j e c t ." B e i r n e  t e s t i m o n y .  C i r c u m s t a n t i a l  e v i d e n c e  s u g g e s t s  t h e  p o s s i -b i l i t y  o f  p r e s s u r e  f r o m  i n d i v i d u a l s  a s s o c i a t e d  w i t h  P r o v i d e n c eH o s p i t a l .  S t a r k e ,  F o r s y t h e  d e p o s i t i o n s ;  P r i c h a r d  t e s t i m o n y ,
*■ —M o d e r n ' s  L e s  G u n d e r s e n  d e n i e d  t h a t  t h e r e  was a n y  v i s i t  f r o mP r o v i d e n c e  r e p r e s e n t a t i v e s .  G u n d e r s e n  d e p o s i t i o n  a t  2 0 - 2 1 .3 9 .  S e p t e m b e r  1 7 ,  1976 -  M o d e r n ' s  i n t e r e s t  i n  t h e' p r o j e c t  was t r a n s f e r r e d  t o  T r i / A l a s k a .  E x h .  P - -2 6 .b .  S t a t u s  o f  LOCH s i t eA O .  May 3 0 ,  1976 -  B e i r n e  w r o t e  C o m m i s s i o n e r  M c A n e r n e ys t a t i n g  t h a t  " T i t l e  t o  p r o p e r t y  h a s  b e e n  t r a n s f e n * e d  t o  f a c i l i t ys p o n s o r "  a n d  " s w e a r f i n g ]  t h a t  a l l  t h e  a b o v :  s t a t e d  f a c t s  a n d
•!; f i g u r e s  a r e  t r u e  t o  t h e  b e s t  o f  my k n o w l e d g e . "  E x h .  P - 3 8  a t
i,
, 5 - 6 .  _ „ . •c .  B e i r n e ' s  s a l a r y  a r r a n g e m e n t s / r e p r e s e n t a t i o n sti. A l .  May 3 0 ,  1976 -  B e i r n e ' s; c o m m u n i c a t i o n  t o  M c A n e r n e yi d e n t i f i e d  t h e  f o l l o w i n g  s a l a r i e s  a s  p a r t  o f  t o t a l  p r o j e c t  c o s t sD i r e c t o r  -  5 0 / 5 0  t i m e  = 3 0 g / y r  x  6 y r s .  . . ' 8 0 , 0 0 0A s s ' t  D i r e c t o r  -  5 0 / 5 0  t i m e  = 2 0 g / y r  x  6 y r s .  . . -120, 000.  -E x h .  P - 3 8  a t  5 .d . A c t i v i t i e s  r e .  o t h e r  A n c h o r a g e  h o s p i t a l sj  A 2 .  J u n e  7 ,  1976 -  P r o v i d e  i c e . a p p l i e d  t o  t h e  s t a t e
if •• ; fo r  a n  i n c r e a s e  i n  l i c e n s e d  b e d s  f r o m  150 t o  2 3 5 .  E x h .  R - 7 0 .A 3 .  J u l y  1 ,  1976 -  P r o v i d e n c e  was l i c e n s e d  f o r  228 b e d s  t h r o u g h  J u n e  3 0 ,  1 9 7 7 .  E x h .  R - 7 0 .  s ' L t
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II .j! 4 4 .  O c t o b e r ,  1976 -  A l a s k a  H o s p i t a l  c o m p l e t e d  c o n -•*s t r u c t i o n  an d o p e n e d  i t s  d o o r s  w i t h  200 b e d s .  B e i r n e  t e s t i m o n y ;; E x h .  R - 7 4 .  ^  ^• 4•' 4 5 .  November*, 1976 -  P r o v i d e n c e  c o m p l e t e d  i t s  n o r t h
_  ,  _  _ .  o L  /„ t o w e r .  E x h .  R - 7 4 .  j

• •4 6 .  N o v e m b e r  2 6 ,  1976 -  P r o v i d e n c e  was i s s u e d  &  newl i c e n s e  f o r  268 b e d s .  E x h s .  R - 7 0  a n d  R - 7 4 .
!: * e .  Bed n e e d  p r o j e c t i o n s4 7 .  M a r c h  1 ,  1976 -  T h e  A l a s k a  S t a t e  P l a n  f o r  h o s p i t a l. ' c o n s t r u c t i o n  p l a c e d  b e d  n e e d  a t  3 5 0 .  E x h .  P - 3 3 .

» 4 8 .  May 6 ,  1976 -  A f t e r  r e c e i v i n g  r e q u e s t s  f o r  a n  u p d a t e  by G i l g a n  and B e i r n e ,  t h e  s t a t e  r e - e s t i m a t e d  b e d  n e e dj. a t  5 7 9 .  E x h .  R - 6 ;  B e i r n e  t e s t i m o n y .
i 4 9 .  J u l y  2 0 ,  1976 -  T h e  s t a t e  n o t i f i e d  B e i r n e  t h a t  ' A n c h o r a g e  bed n e e d  p r o j e c t i o n s  ha d b e e n  r e v i s e d  a g a i n ,  t h i st i m e  t o  4 1 3 .  E x h .  R - 7 .
i;; 1 9 7 7a , LOCH a c t i v i t i e s5 0 .  A p r i l  1 2 ,  1977 -  B e i r n e  w r o t e  F r a n k  C o x ,  D i s t r i c t  D i r e c t o r ,  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n ,  s t a t i n g  t h a t  " i n  1973rI  b o r r o w e d  S I . 5 m i l l i o n  on a o n e - y e a r  n o t e  t o  b e g i n  c o n s t r u c t i o n  on t h i s  h o s p i t a l  t h a t  y e a r . "  E x h .  P - 4 1 .5 1 .  A p r i l  1 4 ,  1977 -  N i x  w r o t e  B e i r n e  a d v i s i n g  h i m  a s  f o l l o w s :I f  we b o r r o w  $ 1 7 , 2 5 0 , 0 0 0  t h e  e q u i t y  w i l l  b e  a p p r o x i m a t e l y  27». T h i s  w i l l  be a m a j o r  p r o b l e m  t o  o v e r c o m e  f o r  a s o p h i s t i c a t e d  i n v e s t o r  u n l e s s  we c a n  c o n v i n c e  him  t h e  s t a t e  p a y s  257. o f  t h e  c o n s t r u c t i o n  c o s t ,  a n d  he c o n s i d e r s  t h i s" - j u i t y  •KATZ I am n o t  i n c l u d i n g  t h i s  i n f o r m a t i o n  i n  myr e p o r t  b u t  j u s t  w a nt  t o  p a s s  on t o  y o u  my* ‘. 4  .V 

•- A.C t h o u g h t s .
 ̂ n :o :Tt!* E x h .  P - 4 5 .
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.5 2 .  J u n e  2 1 ,  1977 -  B e i r n e  and a s s o c i a t e s  o n  t h e  p r o -  j e c t  p r e s e n t e d  t h e i r  p r o p o s a l  t o  t h e  A n c h o r a g e  A s s e m b l y  f o r  s p o n o r s h i p  b y  t h e  A s s e m b l y  o f  t a x - e x e m p t  b o n d s .
1 y  . 5 3 .  J u n e  2 8 ,  1977 -  The A s s e m b l y  c o n s i d e r e d  s p o n s o r s h i pa g a i n .  B o n n i e  M cG ee f r o m  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  t e s t ­i f i e d ,  r e q u e s t i n g  t h a t  t h e  A s s e m b l y  d e l a y . t a k i n g  a c t i o n  u n t i l  t h e  C o m m i s s i o n  ha d a n  o p p o r t u n i t y  t o  r e v i e w  t h e  p r o j e c t .  B e i r n e  . o p p o s e d  a t h r e e  we ek p o s t p o n e m e n t  on t h e  g r o u n d s  t h a t  LOC w o u ld

Al i k e  t h e  h o s p i t a l  t o  be  u n d e r  . c o n s t r u c t i o n  b y  S e p t e m b e r  1 ,
41 9 7 7 .  G e o r g e  S h e c t o r ,  L O C ' s  c o n s u l t a n t ,  t e s t i f i e d  a t  t h e  h e a r i n g  on t h i s  a c c u s a t i o n  t h a t  a p p r o x i m a t e l y  150 d a y s  w o u l d  be r e q u i r e d  f r o m  t h e  d a t e  o f  p a s s a g e  o f  s u c h  a r e s o l u t i o n  b e f o r e  c o n s t r u c t i o n  c o u l d  r e a l i s t i c a l l y  be e x p e c t e d  t o  c o m m e n c e .  He i n d i c a t e d  t h a t  a minimum o f  90 d a y s  w o u l d  be c o n s u m e d  i n  g e t t i n g  i s s u a n c e  o ft h e  b o n d s  f r o m  s u c h  t i m e  a s  t h e  u n d e r w r i t i n g  d o c u m e n t s  w e r e

•p r e p a r e d ,  and a n o t h e r . 60 d a y s  w o u l d  be r e q u i r e d  t o  o b t a i n  t h e  s t e e l  n e c e s s a r y  t o  s t a r t  c o n s t r u c t i o n .  C o n t r a r y  t o  B e i r n e ' ss t a t e m e n t  i n  E x h .  P - 4 4 ,  no o n e  f r o m  S o u t h  C e n t r a l  t e s t i f i e d
*i n  o p p o s i t i o n  t o  t h e  r e s o l u t i o n .  T h e  A s s e m b l y  v o t e d  t o  a p p r o v e  t h e  r e s o l u t i o n  s p o n s o r i n g  t h e  t a x  e x e m p t  b o n d s .  E x h .  P - 4 8 .5 4 .  J u l y  1 ,  1977 -1 The s t a t e  c e r t i f i c a t e  o f  n e e d  l a w  b e c a m e  e f f e c t i v e .5 5 .  J u l y  5 ,  1977 -  M a y o r  G e o r g e  S u l l i v a n  v e t o e d  t h e, , L a k e  O t i s  H o s p i t a l  r e s o l u t i o n  b a s e d  on t h e  o v e r b e d d i n g  i n  t h ec o m m u n i t y  and t h e  f a i l u r e  t o  h a v e  t h e  p r o j e c t  r e v i e w e d  b y  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n .  S u l l i v a n ' i n d i c a t e d  t h a t  h i s  " p r i m a r y  c o n c e r n "  was t h e  o p p o s i t i o n  v o i c e d  b y  t h e  C o m m i s s i o n .  E:vh. R - 1 6 B .  N e w s p a p e r  a r t i c l e s  a p p e a r e d  i n  T h e  A n c h o r a g e  T i m e s  a n d  'T" i e  •• / i t -  A n c h o r a g e  D a i l y  Nev/s r e p o r t i n g  M u n i c i p a l  H e a l t h  C o m m iss  i o n  s u p -

f c T ? 0 % (* t >  n  LAV/ic p o ' ; t  f o r  t h e  m a y o r ' s  v e t o .  E x h .  R - 1 5 .ivirt jifr r  J
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v e t o  f a i l e d .  E x h .  J ^ - 4 4 ;  i e i r n e  t e s t i m o n y .5 9 .  J u l y  2 7 ,  1977 -  A c t i n g  C o m m i s s i o n e r  L u n d  g r a n t e dLOC a c e r t i f i c a t e  o f  n e e d  " t o  c o n s t r u c t  a 125 b e d  h o s p i t a l  i nA n c h o r a g e ,  A l a s k a . "  E x h .  R - l l ,  T a b  1 .  T h e  c e r t i f i c a t e  was i s s u e dp u r s u a n t  t o  SL A 1 9 7 6 ,  C h .  2 7 5 ,  S e c .  4 w h i c h  p r o v i d e d :A l l  h e a l t h  c a r e  f a c i l i t i e s  i n  e x i s t e n c e  o r  u n d e r  c o n s t r u c t i o n  b e f o r e  J u l y  1 ,  1976 s h a l l  be i s s u e d  a c e r t i f i c a t e  o f  n e e d .R e g u l a t i o n s  d e f i n i n g  " u n d e r  c o n s t r u c t i o n "  d i d  n o t  co me i n t oe f f e c t  u n t i l  J a n u a r y ,  1 9 7 8 .  E x h .  R - l l ,  T a b  1 0 .  T h e  c e r t i f i c a t ep r o v i d e d :

5 6 .  J u l y  1 5 ,  1977 -  LOC o b t a i n e d  a f o u n d a t i o n  b u i l d i n g  
• *p e r m i t  f o r  $ 7 , 5 0 0  f r o m  t h e  C i t y  o f  A n c h o r a g e .  E x h .  P - 4 4 .5 7 .  J u l y  1 5 ,  1977 -  S o u t h  C e n t r a l ' s  B o a r d  p r e s i d e n t  P a u l  F o u t z  w r o t e  A s s e m b l y  C h a i r m a n  E r n e s t  B r a n n o n  i d e n t i f y i n g  ; " c e r t a i n  f a c t s  r e g a r d i n g  t h e  e c o n o m i c s  o f  h e a l t h  c a r e , "  b u t  n o t  o p e n l y  a r t i c u l a t i n g  a p o s i t i o n  on t h e  LOC p r o p o s a l .  E x h .R - 5 4 .  . ,

\ i5 8 .  J u l y  1 9 .  1977 -  An a t t e m p t  t o  o v e r r i d e  t h e  m a y o r ' s

J T h i s  c e r t i f i c a t e  s h a l l  e x p i r e  18 m o n t h s  f r o m  t h e  jd a t e  o f  i s s u e ,  u n l e s ' s  an  e x t e n s i o n  h a s  b e e n  g r a n t e d  a n d  s h a l l  be  s u b j e c t  t o  r e v o c a t i o n  b y  :t h e  D e p a r t m e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  f o r  f a i l u r e  t o  c o m p l y  w i t h  t h e  l a w s  o f  A l a s k a  o r  r u l e s  and r e g u l a t i o n s  a s  p r o v i d e d  u n d e r  t h e  A l a s k a  A d m i n i s t r a t i v e  C o d e .E x h .  R - l l ,  T a b  1 .  ’ !
IX  6 0 .  A u g u s t  2 2 ,  1977 -  A f o r m a l  p r e s e n t a t i o n  w a s  made
i' • t o  t h e  W a s i l l a  C i t y  C o u n c i l .  The C o u n c i l  a p p r o v e d  a b o n d  s p o n s o r -  >

t is h i p  r e s o l u t i o n .  E x h .  R - 1 7 .  ;
I6 1 .  Mid -  F a l l ,  1977 -  I n v e s t m e n t  b r o k e r  D o n  C i n c o t t a  a n d  W i l l i a m  N i x  A s s o c i a t e s  w o r k e d  on t a x  e x e m p t  f i n a n c i n g  f o r  jt h e  p r o j e c t .  E x h .  P - 4 4  a t  4 a n d  5 ; . B e i r n e  t e s t i m o n y .

* i

;an m. katz 62. O c t o b e r  7, 1 9 7 7  -  An o f f e r  t o  c o n s t r u c t  t h e
? T 2 " * . C r  A T  L A W

'v,i'f."|*iej x * h o s p i t a l  was t r a n s m i t t e d  bv Howard S .  L e a s e  C o n s t r u c t i o n  C o .
>»:o:
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& A s s o c i a t e s .  T h e  c o n t r a c t  was c o n t i n g e n t  u p o n  LOC o b t a i n i n g  f i n a n c i n g  s a t i s f a c t o r y  t o  L e a s e  C o . ' s  b a n k  a n d  s "  u t y .  E x h .R - 1 6 A . 6 3 .  D e c e m b e r  1 2 ,  1977 -  T h e  GHS f o r e c l o s u r e  s u i t  wasd i s m i s s e d  a f t e r  s a t i s f a c t i o n  o f  t h e  d e b t  t o  G H S .  E x h .  P - 4 4  a t1 G; B e i r n e  t e s t i m o n y .  B e i r n e  t e s t i f i e d  t h a t  t h e  GHS l o a n  u l t i m -a t e l y  c o s t  h im  $ 1 . 5  m i l l i o n :  $ 9 0 0 , 0 0 0  p r i n c i p a l ;  $ 2 5 0 , 0 0 0i n t e r e s t ;  S 1 0 0 . 0 0 0  t o  K i n g s t o n  P e t e r s  f o r  a s s i s t a n c e  i n  t h e
*

Al i q u i d a t i o n  p r o c e s s ' ;  a n d  $ 2 5 0 , 0 0 0  f o r  a t t o r n e y ' s ' a n d  a c c o u n t a n t s '  f e e s ,  r e a l  e s t a t e  f e e s ,  a n d  B e i r n e ' s  own e x p e n s e s .b .  S t a t u s  o f  LOCH s i t e6 4 .  O c t o b e r  2 5 ,  1977 -  G e n e r a l  H o s p i t a l  S e r v i c e s  d e e d e dt h e  L a k e  O t i s  H o s p i t a l  s i t e  p r o p e r t y  t o  B e i r n e .  E x h .  R - 4 .c . A c t i v i t i e s  o f  h e a l t h  p l a n n i n g  a g e n c i e s r e .  LOCH a n d  bed h e e d  p r o j e c t i o n s6 5 .  J u n e  1977 -  A s  n o t e d  F i n d i n g  5 3 ,  s u p r a . t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n ' s  c h a i r m a n  t e s t i f i e d  b e f o r e  t h e  A n c h o r a g e  A s s e m b l y  i n  o p p o s i t i o n  t o  i t s ; p r o p o s e d  s p o n s o r s h i p  o f  t a x  e x e m p t  b o n d s  f o r  LO CH .
%6 6 .  J u l y .  1 5 ,  1977 -  As  n o t e d  i n  F i n d i n g  5 7 ,  s u p r a ,S o u t h  C e n t r a l  p r e s i d e n t  F o u t z  w r o t e  A s s e m b l y m e m b e r s  d r a w i n g  a t t e n t i o n  t o  v a r i o u s  f a c t o r s  r e l e v a n t  t o  t h e  A s s e m b l y ' s  c o n ­s i d e r a t i o n  o f  t h e  LOC p r o p o s a l .6 7 .  S e p t e m b e r  1 4 ,  1977 -  T h e  M u n i c i p a l  H e a l t hC o m m i s s i o n  d e t e r m i n e d  t h a t  A n c h o r a g e  was o v e r - b e d d e d  a n d  a d o p t e dt h e  f o l l o w i n g  r e s o l u t i o n :Th e M u n i c i p a l  H e a l t h  C o m m i s s i o n  r e c o m m e n d s  t o  t h e  r e g i o n a l  h e a l t h  s y s t e m s  a g e n c y ,  M a y o r  S u l l i v a n  and t h e  M u n i c i p a l  A s s e m b l y  t h a t  t h e r e  be a m o r a ­t o r i u m  on t h e  c o n s t r u c t i o n  o f  c i v i l i a n  n o n - n a t i v e  a c u t e  c a r e  h o s p i t a l  b e d s  w i t h i n  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  f o r  a 5 y e a r  p e r i o d  o r  u n t i l  c i v i l i a n  p o p u l a t i o n  r e a c h e s  2 7 0 , 0 0 0 ,  w h i c h e v e r  i s  s o o n e r .



6 8 .  B e i r n e  t e s t i f i e d  t h a t  S o u t h  C e n t r a l  e n d o r s e d  t h e  a •
J. ‘m o r a t o r i u m  c o n c e p t  w i t h i n  a m o n t h .  S e e  a l s o ,  E x h .  P - 4 4  a t  5 .

• r -I H a m m e t t ’ s t e s t i m o n y  a n d  d o c u m e n t a r y  e v i d e n c e  i n d i c a t e  t h a t  s t r i c te n d o r s e m e n t  o f  t h e  m o r a t o r i u m  was n o t  a p p r o v e d  b y  S o u t h  C e n t r a l .x  H o w e v e r ,  a t  i t s  S e p t e m b e r  2 3 ,  1977 m e e t i n g ,  p e t i t i o n e r ' s  b o a r do f  d i r e c t o r ' . ,  d i d  a d o p t  t h e  f o l o w i n g  m o t i o n :B a s e d  u p o n  s t a t i s t i c . : i  d e m o n s t r a t i o n  o f  t h e  l a c k  o f  c l e a r  a n d  e v i d e n t  n e e d  a s  s u p p o r t e d  by  t h e  S C H P D , I n c . ,  H e a l t h  S y s t e m s  P l a n ,  t h e  H e a l t h  S y s t e m s  A g e n c y  s h a l l  p u b l i c i z e  i t s  r ^ a n  c o n t e n t s  w i t h  e m p h a s i s  on t h e  n e e d  f o r  n o  • a d d i t i o n a l  c i v i l i a n  n o n - N a t i v e  a c u t e  c a r e  b e d s  , f o r  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e .  T h e  H e a l t hS y s t e m s  A g e n c y  s h a l l  o p p o s e  t h e  i r r e s p o n s i b l e  a n d  p o s s i b l y  i l l e g a l  C e r t i f i c a t e  o f  .Need f o r  i L a k e  O t i s  H o s p ' t a l  and p u b l i c i z e  t h e s e  tw o  e f f o r t st o  B l u e  C r o s s ,  t h e  S t a t e  a n d  o t h e r s  who h a v e  f u n d i n g  •• a u t h o r i t y .’ E x h .  R - 5 6  a t  3 .6 9 .  S e p t e m b e r  2 9 ,  1977 -  L e t t e r s  c o n t a i n i n g  t h e  l a n g u a g e  o f  t h e  S o u t h  C e n t r a l  m o t i o n  w e re  s e n t  b y  p e t i t i o n e r ' s  p r e s i d e n t  t o  G o v e r n o r  Hammond, M a y o r  S u l l i v a n ,  a n d  A rm a nd  H c p p e l ,  p r e s i d e n t  o f  B l u e  C r o s s  o f  W a s h i n g t o n  and A l a s k a .  E x h .  R - 5 7 ,' A r e s p o n s e  f r o m  H o p p e l  i n d i c a t i n g  t h a t  B l u e  C r o s s  w o u l d  " s u p p o r t  t h e  i n t e n t  o f  t h e  m o t i o n "  was s e n t  t o  p e t i t i o n e r  o n  O c t o b e r  5 ,  1 9 7 7 ,  and f o r w a r d e d  by S o u t h  C e n t r a l  t o  G o v e r n o r  Hammond a n d  M a y o r  S u l l i v a n .  E x h .  R - 5 8 .  An a r t i c l e  a p p e a r e d  i n  T h e  A n c h o r a g e  T i m e s  b a s e d  on i n f o r m a t i o n  o b t a i n e d  f r o m  S o u t h  C e n t r a l  a n d  e r r o n e o u s l y  c a p t i o n e d :  " B l u e  C r o s s  C h i e f  S a y s  I n s u r a n c e
•W o n ' t  P a y  a t  B e i r n e ' s  H o s p i t a l . "  E x h .  R - 5 8 A .  P e t i t i o n e r  d i d  n o t  s e e k  t o  o b t a i n  a c o r r e c t i o n  o f  t h i s  c a p t r o n  i n  a f u t u r e  i s s u e  o f  t h e  p a p e r .  On D e c e m b e r  1 5 ,  L 9 7 7 ,  B o n n i e  M c G e e ,  C h a i r m a n  o f  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  w r o t e  t h e  C o m m i s s i o n e r  o f  H e a l t h  and S o c i a l  S e r v i c e s  r e q u e s t i n g  t h a t  t h e  C o m m i s s i o n ' s  m o r a t o r i u m  r e s o l u t i o n  an d S o u t h  C e n t r a l ' s  m o t i o n  b e  i n c o r p o r a t e d

JO AN  M .KATZAnohin *tlaw i n t o  t h e  S t a t e  F a c i l i t i e s  P l a n .  E x h .  R - 6 8 .
0 I«  WKftT SIXTH A V I ,tan  joe
S C H O P A C C .  Af.  9 ?£ 0* .
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t ,I  • • • . •j, d .  A c t i v i t i e s  r e .  o t h e r  A n c h o r a g e  h o s p i t a l s! 7 0 .  M a r c h  3 0 ,  1977 -  A m e e t i n g  b e t w e e n  P r o v i d e n c e/ a n d  D e p a r t m e n t  r e p r e s e n t a t i v e s  r e s u l t e d  i n  a t e n t a t i v e  a g r e e m e n tt o  r e d u c e  P r o v i d e n c e ' s  b e d  c a p a c i t y  t o  2 5 0 .  E x h .  R - 5 1 A .  ( W h i l e  t h i s  i s  h e a r s a y ,  t h e r e  was o t h e r  t e s t i m o n y  t h a t  s u c h  a  m e e t i n g  t o o k  p l a c e  w i t h  t h i s  r e s u l t .  T h e  250 f i g u r e  i s  c o r r o b o r a t e d  b y  t h e  e x i s t e n c e  o f  E x h . / R - 5 1 A ,  a n d  t h e  J u l y  1 ,  1977 l i c e n s ec o n t a i n e d  i n  R - 7 0 . ) '  , y , . /  /
A y  >i A- r.)7 1 .  A p r i l  2 7 ,  1977 -  Ham mett w r o t e  t h e  S t a t e  O f f i c e  i o f  P l a n n i n g  and R e s e a r c h  s u p p o r t i n g  P r o v i d e n c e ' s  r e q u e s t  t o. l i c e n s e  250 b e d s  w i t h  a v a i v e r  o f  s q u a r e  f o o t a g e  r e q u i r e m e n t s

t *■ f o r  44 b e d s .  Bed n e e d  was n o t  d i s c u s s e d  t h o u g h  i t  w a s  c o n s i d e r e d  b y  S o u t h  C e n t r a l .  E x h s . R - 5 1  an d  R - 5 2 .7 2 .  May 6 ,  1977 -  T h e  D e p a r t m e n t  a p p r o v e d  a  w a i v e r  f o r  P r o v i d e n c e ' s  u t i l i s a t i o n  o f  31 n o n - c o n f o r m i n g  b e d s .  E x h .  R - 7 4 .i •7 3 .  May 2 0 ,  1977 -  T h e  D e p a r t m e n t  c o r r e c t e d  i t s  w a i v e r  ' • a p p r o v a l  t o  r e f l e c t  t h e  e x i s t e n c e  o f  44 n o n - c o n f o r m i n g  b e d s .i E x h .  R - 7 4 .  T h e  w a i v e r  was p r e m i s e d  on  t h e  b e l i e f  t h a t  r e -  •• m o d e l i n g  c o s t s  t o  b r i n g  t h e  rooms i n t o  : o n £ o r m i t y  w i t h  l e g a l
II rs t a n d a r d s  w o u l d  i n c r e a s e  c o s t s  t o  p a t i e n t s  w h i l e  p a t i e n t  c a r e  w o u l d  n o t  s u f f e r  a s  a r e s u l t  o f  t h e  n o n - c o n f o r m i t y .  R e g i o n a l  bed n e e d  was n o t  a d d r e s s e d  i n  c o n s i d e r a t i o n  o f  t h e  w a i v « - r .  E x h .. R - 7 1 . 7 4 .  J u l y  1 ,  1977 -  P r o v i d e n c e  was o f f i c i a l l y  l i c e n s e d  f o r  250 b e d s ,  44 n o n - c o m p l y i n g .  E x h s .  R - 7 0  & 7 4 .7 5 .  J u l y  2 7 ,  1977 -  P r o v i d e n c e  s u b m i t t e d  a  s e c o n d  a p p l i c a t i o n  f o r  t h e  m o d e r n i z a t i o n  f u n d s  a w a r d e d  by t h e  s t a t e

JOAN M .KATZa t■.*.» X9 7 5 . T h i s  r e v i s e d  a p p l i c a t i o n  i n d i c a t e d  t h a t  t h e  44 b e d s
ttte AVC. * ~IJ1-I 110r.encsisr.*>*. »fio; w o u l d  r e m a i n  o u t  o f  c o m p l i a n c e .  R - 7 1 .iton xii‘7n* r

- 1 5 -



7 6 .  A u g u s t  1 5 ,  1977 -  T h e  D e p a r ? ;m e n t  a p p r o v e d  P r o v i d e n c e ' s  J u l y  27 r e v i s e d  a p p l i c a t i o n .  E x h .  R - 7 1 .
*  • e .  R e v e n u e  s h a r i n g  l i t i g a t i o n7 7 .  N o v e m b e r  1 ,  1977 - B e i r n e  a n d  t h e  S t a t e  e a c h  s u e d  t h e  o t h e r  o v e r  r e v e n u e  s h a r i n g  f u n d s .1978^  sr. LOCK A c t i v i t i e s7 8 .  J a n u a r y ,  1978 -  G e o r g e  S h e c t e r ,  h e a l t h  e c o n o m i s t  . w i t h  t h e  USC M e d i c a l  S c h o o l  C e n t e r  f o r  H e a l t h  R e s e a r c h ,  was ; h i r e d  a s  a c o n s u l t a n t  t o  L O C .  T h e N i x  A s s o c i a t e s  c o n t r a c t  was

fe x t e n d e d  t o  J u l y ,  1 9 7 8 .  E x h .  P - 4 4 ,  c o r r o b o r a t e d  i n  s u b s t a n c e  by  B e i r n e  t e s t i m o n y .
I 7 9 .  A p r i l  1 4 ,  1978 -  B e i r n e ,  S h e c t e r  and C i n c o t t a  met w i t h  v a r i o u s  u n i o n  r e p r e s e n t a t i v e s  t o  e l i c i t  u n i o n  s u p p o r t  f o r  t h e  p r o j e c t .  E x h .  R - 1 9 .8 0 .  A p r i l  2 7 ,  1 9 7 8 -  A f a v o r a b l e  r u l i n g  was r e c e i v e d  f r o m  t h e  I . R . S .  r e .  t h e  W a s i l l a  b o n d s .  E x h .  R - 2 0 .
i.■< 8 1 .  M a y ,  A 9 7 8  -  S h e c t e r  w r o t e  l e t t e r s  t o  u n i o n  r e p r e ­s e n t a t i v e s  s e e k i n g  p a t i e n t  d a y s  c o m m i t m e n t s  a n d  i n d i c a t i n g  t h a t  " L a k e  O t i s  C o m m u n ity  H o s p i t a l  i s  a r e a l i t y  and c o n s t r u c t i o n  w i l l  s t a r t  t h i s  summer.  .  .  . "  E x h s .  P - l l  a n d  1 2 .  No w o r k i n g  /  d r a w i n g s  h a d  b e e n  p r e p a r e d  a t  t h i s  t i m e  a n d  n o  f i n a n c i n g  h a d. . b e e n  s e c u r e d .  S h e c t e r  t e s t i m o n y .  S e e  a l s o ,  F i n d i n g  5 3 .  R e a l -
». " 'i s t i c a l l y ,  c o n s t r u c t i o n  c o u l d  n o t  h a v e  b e e n  e x p e c t e d  t o  s t a r t  i n  t h e  summer o f  1 9 7 8 ,  b u t  i n  t h e  F a l l  a t  t h e  v e r y  e a r l i e s t .
i!' ‘ 8 2 .  J u n e  3 0 ,  1978 -  L O C ' s  l a s t  c o n s t r u c t i o n  l i c e n s e. . e x p i r e d .  R e g u l a t i o n s  now r e q u i r e d  a p p r o v a l  o f  w o r k i n g  d r a w i n g s  

a n  m. k a t z  p r i o r  t o  i s s u a n c e  o f  a c o n s t r u c t i o n  l i c e n s e .  B e i r n e  w a s  u n w i l l i n g
T O V . tV  AT L A AAvt' t o  i n c u r  t h e  e x p e n s e  o f  o b t a i n i n g  c o m p l e t e d  w o r k i n g  d r a w i n g som;c. *< 4950107i u n t i l  c o n s t r u c t i o n  f i n a n c i n g  was s e c u r e d .  B e i r n e  t e s t i m o n y .
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ii 8 3 .  J u l y  1 8 ,  1978 -  U . S . C .  f e a s i b i l i t y  s t u d y  w a s  c o m -
I •p i e  t e d .  E x h .  R - 3 1 .
,i!• 8 4 .  A u g u s t  9 ,  1978 -  B e i r n e  s t a t e s  t h a t  a s  o f  t h i sd a t e  he a n t i c i p a t e d  f i n a l  a p p r o v a l  o f  f i n a n c i n g  d e t a i l s  b y  t h e  W a s i l l a  C i t y  C o u n c i l  on  A u g u s t  28 w i t h  c o n s t r u c t i o n  a b l e  t o  " b e g i n  a g a i n  t h e  n e x t  d a y . "  E x h .  P - 4 4  a t  2 5 .  •. *y  [. \ ' .8 5 .  A u g u s t  1 2 ,  1978 -  B e i r n e  i n f o r m e d  t h e  s t a t e  t h a t  a s  o f  t h i s  d a t e ,  bo n d  c o u n s e l .  B o r g e  i n d i c a t e d  b i s  i n t e n t  t o  w i t h d r a w  b e c a u s e  o f  a c h a n g e  i n  I . R . S .  r u l e s  r e n d e r i n g  f u n d i n g  m e c h a n i s m  on b o n d s  s u b j e c t  t o  c l o s e r  I . R . S .  s c r u t i n y .  E x h .  P - 4 4  . a t  2 6 .;• 8 6 .  A u g u s t  2 8 ,  1978 -  A W a s i l l a  b o n d  r e s o l u t i o nj a f f i r m i n g  s u p p o r t  f o r  t h e  p r o j e c t  was p a s s e d  b y  t h e  C i t y  C o u n c i l .' ' B e i r n e  t e s t i m o n y .  E x h .  R - 2 8 .8 7 .  O c t o b e r  2 0 ,  1978 -  B e i r n e  r e q u e s t e d  a n  e x t e n s i o n  f o r  t h e  LOC C / N .  S e e , E x h .  R - l l ,  T a b  2 .8 8 .  N o v e m b e r  2 8 ,  1978 -  A s p e c i a l  e l e c t i o n  w a s  h e l d  i n  W a s i l l a ;  c o n t i n u e d  s p o n s o r s h i p  o f  t h e  h o s p i t a l  was d e f e a t e d .• E x h .  R - 2 9 ;  B e i r n e  t e s t i m o n y .■ - 8 9 .  N o v e m b e r ,  1978 -  B e i r n e  w r o t e '  t o  t h e  A l a s k a  M e d i c a lF a c i l i t y  A u t h o r i t y  f o r  i n f o r m a t i o n  on f u n d i n g .  B e i r n e  t e s t i m o n y .9 0 .  D e c e m b e r  2 7 ,  1978 -  B e i n i e  s e n t  M c G i n n i s  a l e t t e r  w i t h  d o c u m e n t a t i o n  i n  s u p p o r t  o f  L O C ' s  r e q u e s t  f o r  an  e x t e n s i o n

S ’ o f  i t s  C / N .  B e i r n e  s t a t e d :  " [ y ] o u  m u s t  u n d e r s t a n d  t h a t  t h e  c o n -
!'•t r a c t o r s  a r e  r e a d y  t o  b e g i n  t h i s  p r o j e c t  t o m o r r o w  p r o v i d e d  t h a t  f i n a n c i n g  i s  a v a i l a b l e . "  E x h .  R - l l ,  T a b  3 ,  l e t t e r  o f  1 2 / 2 7 / 7 8  ; a t  3 . 9 1 .  D e c e m b e r  2 9 ,  1978 -  L O C ' s  c e r t i f i c a t e  o f  n e e d  was e x t e n d e d  f o r  a s i x  m o n th  p e r i o d  t o  J u n e  3 0 ,  1 9 7 9 .  M c G i n n i s

DAN M ,KATZ*t f o u n d ,  f i r s t ,  " r e a s o n a b l e  j u s t i f i c a t i o n  f ^ r  n o t  h a v i n g  a c c o m -u v.ti? iixtm Avn, *■' O
l i — « je ojhssa: : . 9)5oi p l i s h e d  ' s u b s t a n t i a l  i m p l e m e n t a t i o n ' "  b e c a u s e  o f  W a . s i l l  i ' s  w i t h -

C»67* « 7*»763- r  r
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d r a w a l  o f  b o n d i n g  s u p p o r t  a n d  t h e  d e l a y  i n  i m p l e m e n t a t i o n  o f  t h e  A l a s k a  M e d i c a l  F a c i l i t i e s  A u t h o r i t y  l e g i s l a t i o n  o c c a s i o n e d  by t h e  n e c e s s i t y  o f  a m e n d i n g  t h e  s t a t u t e  t o  c o n f o r m  t o  I . R . S .  r e q u i r e m e n t s .  M c G i n n i s  a l s o  r u l e d  t h a t  LOC h a d  " a  r e a s o n a b l e  l i k e l i h o o d  o f  a c c o m p l i s h i n g  t h a t  ' s u b s t a n t i a l  i m p l e m e n t a t i o n '  x c i t h J . i  t h e  t e r m s  o f  t h e  r e q u e s t e d  e x t e n s i o n . "  T h i s  d e t e r m i n a t i o n  was b a s e d  on  t h e  l i k e l i h o o d  o f  b e i n g  a b l e  t o  p r o c e s s  a n  a p p l i c a - *
A  #t i o n  t h r o u g h  AMFA w i t h i n  t h e  e x t e n s i o n  p e r i o d ,  a n d  t h e  p o s s i ­b i l i t y  o f  f i n a n c i n g  b e i n g  a c c o m p l i s h e d -  t h r o u g h  a N a t i v e  c o r p o r ­a t i o n  d u r i n g  t h e  same t i m e  f r a m e .  The C o m m i s s i c  • r e l i e d  i n  p a r t  on d o c u m e n t a r y  e v i d e n c e  s u b m i t t e d  b y  LOC i n d i c a t i n g  a s t a t e  o f  r e a d i n e s s  t o  p r o c e e d  i m m e d i a t e l y  w i t h  c o n s t r u c t i o n  o i c e  f i n a n c i n g  was o b t a i n e d .  E x h .  R - l l ,  T a b  4 .b .  A c t i v i t i e s  o f  h e a l t h  p l a n n i n g  a g e n c i e s  r e .  LOCH9 2 .  May 1 6 ,  1978 -  S o u t h  C e n t r a l  A d m i n i s t r a t o r  R on  Hammett w r o t e  M a y o r  H j e l l e n  o f  W a s i l l a  o p p o s i n g  W a s i l l a  s u p p o r t  o f  LOCH b a s e d  on c o n s i d e r a t i o n s  o f  o v e r b e d d i n g  a n d  o t h e r  f a c t o r s .  E x h .  R - 2 1 . 9 3 .  May 1 8 ,  1978 -  Hammett w r o t e  t o . B e i r n e  s e e k i n g  t o  s c h e d u l e  a p u b l i c  m e e t i n g  a t  a t i m e  c o n v e n i e n t  t o  B e i r n e  f o r  t h e  p u r p o s e  o f  d i s c u s s i n g  b e '  n e e d .  E x h .  P - 5 6 .9 4 .  J u n e  2 2 ,  1978 -  N e w s p a p e r  a r t i c l e s  r e f l e c t i n g  o p p o s i t i o n  t o  LOCH b y  S o u t h  C e n t r a l  a n d  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  a p p e a r e d  i n  l o c a l  p a p e r s  b e g i n n i n g  t h i s  d a t e  a n d  e x t e n d i n g  t h r o u g h  t h e  s p e c i a l  e l e c t i o n .  E x h .  R - 2 9 .9 5 .  O c t o b e r  1 3 ,  1978 -  Ham mett w r o t e  A n c h o r a g e  m a y o r  S u l l i v a n  i n d i c a t i n g  a d e s i r e  t o  s u p p o r t  t h e  M u n i c i p a l i t y  i n  t a k i n g  " w h a t e v e r  a p p r o p r i a t e  l e g a l  a c t i o n  i s  n e c e s s a r y  t o  p r e v e n t  t h e  d e v e l o p m e n t  o f  t h e  p r o p o s e d  L a k e  O t i s  H o s p i t a l . "  E x h .  R - 7 0 .
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9 6 .  N o v e m b e r  1 1 ,  1978 -  Ham mett  a n d  c i t i z e n  H a r o l d
(i • i f  ̂<P o m e r o y  p a r t i c i p a t e d  i n  a d e b a t e  a g a i n s t  B e i r n e  a n d  B o b  O g d e n  s p o n s o r e d  by t h e  W a s i l l a  C h a m b e r  o f  C o m m e r c e .  E x h .  P - 5 8 .c .  A c t i v i t i e s  r e .  o t h e r  A n c h o r a g e  h o s p i t a l s9 7 .  F e b r u a r y  2 ,  1978 -  B e i r n e  m et  w i t h  D e p a r t m e n t  o f f i c i a l s  a n d  OPR s t a f f  r e .  P r o v i d e n c e ' s  2 1 9 - b c d  l i m i t .  A s  a r e s u l t  o f  t h i s  c o n f e r e n c e ,  t h e  D e p a r t m e n t  r e q u e s t e d  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n .  E x h  P - 4 4 .9 8 .  N ay  1 6 ,  1978 -  An A t t o r n e y  G e n e r a l ' s  o p i n i o n  was i s s u e d  s t a t i n g  t h a t  u n l e s s  n e e d  f o r  t h e  i n c r e a s e  i n  b e d s  f r o m  219 t o  250 c o u l d  be d e m o n s t r a t e d  a s  o f  1 9 7 7 ,  P r o v i d e n c e  w o u l d  h a v e  t o  r e d u c e  be d c a p a c i t y  t o  219 o r  f o r e g o  p r e v i o u s l y  a p p r o v e d  r e v e n u e  s h a r i n g  f u n d s .  E x h .  R - 7 1 .9 9 .  J u l y  3 1 ,  1978 -  T h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  a f f i r m e d  i t s  s u p p o r t  o f  250 b e d s  f o r  P r o v i d e n c e  i n  a l e t t e r  t o  t h e  C o m m i s s i o n e r .  L O C H ' s  p r o j e c t e d  b e d s  w e r e  n o t  r e f e r e n c e d  i n  a n y  m a n n e r .  E c o n o m i e s  o f  s c a l e  w ere c o n s i d e r e d .  E x h .  R - 6 5 .1 0 0 .  A u g u s t  8 ,  1978 -  Ham mett w r o t e  t h e  C o m m i s s i o n e r  r e a f f i r m i n g  S o u t h  C e n t r a l ' s  s u p p o r t  c f  P r o v i d e n c e ' s  r e q u e s t  f o r  250 b e d s  w i t h  a w a i v e r  o f  r e q u i r e m e n t s  f o r  44 o f  t h o s e  b e d s .  S o u t h  C e n t r a l  d i d  n o t  i n c l u d e  LOCH iri i t s  bed n e e d  c a l c u l a t i o n s .  E x h .  R - 5 2 . 1 0 1 .  A u g u s t  1 5 ,  1978 -  T h e  O f f i c e  o f  P l a n n i n g  a n d  R e s e a r c h  i n c l u d e d  43 b e d s  a p p r o v e d  b u t  n o t  l i c e n s e d  f o r  A l a s k a  H o s p i t a l  a n d  L a k e  O t i s  H o s p i t a l ' s  125 b e d s  i n  a s s e s s i n g  b e d  n e e d .  OPR recom m en de d t h a t  t h e  D e p a r t m e n t  e i t h e r  (1)  r e l i c e n s e  P r o v i d e n c e  a t  219 b e d s  and i n v e s t i g a t e  r e s c i s s i o n  o f  L O C ' s g r a n d -

i f a t h e r e d  C / N ;  o r  (2)  i n v e s t i g a t e  r e s c i s s i o n  o f  L O C ' s  C / N  w i t h o u t  r e v i s i n g  P r o v i d e n c e ' s  l i c e n s e .  E x h .  R - 5 3 .
- 1 9 -
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j** ' 1 0 2 .  N o v e m b e r  2 8 ,  1 9 7 8 ’ -  T h e  O f f i c e  o f  P l a n n i n g  a n d
I*R e s e a r c h  r e v i s e d  i t s  A u g u s t  1 5 ,  1978 d e t e r m i n a t i o n  o f  be d  n e e d  b a s e d  on a l t e r e d  d i r e c t i v e s  f r o m  f e d e r a l  a u t h o r i t i e s  a l l o w i n g  t h e  e x c l u s i o n  o f  g r a n d f a t h e r e d  f a c i l i t i e s  f o r  w h i c h  p r o g r e s s  h a d  n o t  b e e n  m a d e ,  m s  a r e s u l t  o f  t h e  r e v i s e d  c a l c u l a t i o n s ,OPR f o u n d  t h a t  t h e r e  w/.s a d e m o n s t r a t e d  n e e d  f o r  a d d i t i o n a l  b e d s  a t  t h e  t i m e  o f  P r o v i d e n c e ' s  l i c e n s e  a p p l i c a t i o n .  OPR t h e r e -

A  #f o r e  s u p p o r t e d  P r o v i d e n c e ' s  r e q u e s t  f o r  250 b e d s .  E x h .  R - 7 3 .103 * D e c e m b e r  1 ,  1978 -  T h e ' D e p a r t m e n t  d e t e r m i n e d  !; t o  c o n t i n u e  i t s  w a i v e r  a p p r o v a l  f o r  P r o v i d e n c e ' s  44 n o n - c o n -
ii f o r m i n g  b e d s  an d  i t s  r e v e n u e  s h a r i n g  f u n d i n g .  E x h .  R - 7 4 ,
|i 1979a .  LOCH A c t i v i t i e s1 0 4 .  J a n u a r y  4 - 5 ,  1979 -  B e i r n e  and S h e c t e r  e x c h a n g e d  c o r r e s p o n d e n c e  s u g g e s t i n g  s o l i c i t a t i o n  o f  N a t i v e  h e l p  i n  f i n a n ­c i n g  LOCH.  B e i r n e  r e p o r t e d  t h a t  a f t e r  c o n f e r r i n g  w i t h  M c G i n n i s  ihe b e l i e v e d  t h e r e  was " a  r e a s o n a b l e  o p p o r t u n i t y "  o f  o b t a i n i n g  ‘• f u n d s  t h r o u g h  AMFA. E x h s .  P - 1 3  a n d  1 3 A .1 0 5 .  J a n u a r y  3 1 ,  1979 -  E o i r n e  f i l e d  L O C ' s  a p p l i c a t i o n  f o r  t a x  e x e m p t  bond f i n a n c i n g  w i t h  t h e  A l a s k a  M e d i c a l  F a c i l i t y  A u t h o r i t y .  D o c u m e n t a t i o n  r e f e r e n c e d  i n  t h e  a p p l i c a t i o n  r e m a i n e d  t o  be s u b m i t t e d .  T h e  a p p l i c a t i o n  s t a t e d  t h a t  e n g i n e e r i n g  a n d. . a r c h i t e c t s '  p l a n s  a n d  s p e c i f i c a t i o n s  w e r e  c o m p l e t e d  a n d  t h a t
i*" a l l  o u t s i d e  f u n d i n g  s o u r c e s  [ h a d ]  b e e n  a p p r o v e d . "  B e i r n e  c l a i m e d  a s  w e l l  t h a t  t h e  p r o j e c t  was e l i g i b l e ' u n d e r  AS 1 8 . 2 6 . 2 2 0 ,  t h e  p r o v i s i o n  w h i c h  r e q u i r e s  c o m p l i a n c e  w i t h  t h e  c e r t i f i c a t e  o f  n e e d  a p p l i c a t i o n  and a p p r o v a l  s e c t i o n s  o f  AS 1 8 . 0 7 . 0 1 1 - 1 1 1 .T h e a p p l i c a t i o n  r e c i t e d  t h a t  " r ' e r  a m i l l i o n  a n d  a h a l f  d o l l a r s

r I . l ' l  130:Kc»isr.*< ss:oi p o r t i o n  o f  t h e  a p p l i c a t i o n  c o n c l u d e d  w i t h  t h e  s t a t e m e n t  t h a timi :7j .*63j
t0AN M. KATZ , .u,v was b o r r o w e d  and i n v e s t e d  i n  t h e  p r o j c c t [ . ] "  T h e  n a r r a t i v e
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A s  o f  t h i s  d a t e ,  L a k e  O t i s  C l i n i c ,  I n c .  i s  a  f u l l y  l i c e n s e d  a n d  c e r t i f i c a t e d  i n s t i t u t i o n  w i t h  p l a n s ,  s p e c s ,  a n d  c o n t r a c t s  c o m p l e t e d ,  r e a d y  t o  r e s u m e  c o n s t r u c t i o n  i m m e d i a t e l y  on  s e c u r i n g  a d e q u a t e  f i n a n c i n g . ”  E x h .  R - 3 3 .  C f ,  F i n d i n g s  1 0 8 ,  1 1 2 ,  1 2 3 ,1 3 4 .  B e i r n e  t e s t i f i e d  t h a t  t h e  $ 1 , 0 0 0  a p p l i c a t i o n  f e e  was n o t  r e m i t t e d  t o  AMFA b e c a u s e  B e i r n e  knew t h a t  t h e  a p p l i c a t i o n  w a s  u n l i k e l y  t o  s u c c e e d  i n  L i g h t  o f  t h e  c e r t i f i c a t e  o f  n e e d  r e q u i r e -
Am e n t s  o f  t h e  l e g i s l a t i o n .  B e i r n e  t e s t i m o n y .

.  »1 0 6 .  J u n e  4 ,  1979 -  B e i r n e  w r o t e  M c G i n n i s  r e q u e s t i n g  a s e c o n d  e x t e n s i o n  o f  L O C ' s  c e r t i f i c a t e  o f  n e e d .  R e p o r t i n g  on  t h e  p r e s e n t  s t a t u s  of .  t h e  p r o j e c t ,  B e i r n e  r e f e r e n c e d  t h e  AMFA a p p l i c a t i o n  w i t h o u t  i n d i c a t i n g  t h a t  i t  h a d  n e v e r  b e e n  c o m p l e t e d  n o r  a c c o m p a n i e d  by t h e  r e q u i s i t e  f o e .  B e i r n e  n o t e d  t h a t  AMFA was s t i l l  i n  t h e  p r o c e s s  o f  b e i n g  r e s t r u c t u r e d ,  f o l l o w i n g  l e g i s ­l a t i v e  a m e n d m e n ts  i n  A p r i l .  B e i r n e  w e n t  on t o  s t a t e :We h a v e  no r e a s o n  t o  b e l i e v e  t h a t  o u r  -—a p p l i c a t i o n  t o  t h e  A u t h o r i t y  w i l l  n o t  be a p p r o v e d .  N u m e rou s  c o n f e r e n c e s  w i t h  ; o u r  c o n s u l t a n t s  c o n c l u d e  t h a t  t h e  m e r i t so f  t h e  p r o j e c t  a r e  s u c h  t h a t  t h e  B o a r d  w i l l  h a v e  no r e a s o n  t o  r e j e c t  t h e  a p p l i ­c a t i o n .H o w e v e r ,  i n  a l l  c a n d i d n e s s ,  i t  i s  o b v i o u s  t h a t  w i t h  f o u r  h e a l t h  p l a n n e r s ,  on t h e  B o a r d ,  o u r  a p p l i c a t i o n  may e n c o u n t e r  d i f f i c u l t i e s  t h a t  w o u ld  be b ^ s e d  n o t  on m e r i t  b u t  on p o l i t i c a l  i n t e r e s t s .We a r e  p r e p a r e d  t o  f i l e  an  a n t i - t r u s t  a c t i o n  t o  i n c l u d e  t h e  i n d i v i d u a l  B o a r d  members  i f  n e c e s s a r y .E x h .  R - l l ,  T a b  5 .1 0 7 .  J u n e  6 ,  1979 -  M c G i n n i s  g r a n t e d  B e i r n e ' s  r e q u e s tf o r  a s e c o n d  e x t e n s i o n ,  t h e  c e r t i f i c a t e  o f  n e e d  t o  b e  v a l i df r o m  J u l y  1 ,  1979 t c  D e c e m b e r  3 1 ,  1 9 7 9 .  I n  a l e t t e r  a c c o m p a n y i n gi s s u a n c e  o f  t h e  C / N ,  M c G i n n i s  w r o t e  t h a t  h i s  d e c i s i o n  was b a s e d
- 2 1 -





' " A s  o f  t h i s  d a t e ,  L a k e  O t i s  C l i n i c ,  I n c .  i s  a  f u l l y  l i c e n s e d  a n d  c e r t i f i c a t e d  i n s t i t u t i o n  w i t h  p l a n s ,  s p e c s ,  a n d  c o n t r a c t s  c o m p l e t e d ,  r e a d y  t o  r e s u m e  c o n s t r u c t i o n  I m m e d i a t e l y  on  s e c u r i n g  a d e q u a t e  f i n a n c i n g . "  E x h .  R - 3 3 .  C f .  F i n d i n g s  1 0 8 ,  1 1 2 ,  1 2 3 ,1 5 4 .  B e i r n e  t e s t i f i e d  t h a t  t h e  $ 1 , 0 0 0  a p p l i c a t i o n  f e e  was n o t  r e m i t t e d  t o  AMFA b e c a u s e  B e i r n e  knew t h a t  t h e  a p p l i c a t i o n  was u n l i k e l y  t o  s u c c e e d  i n  L i g h t  o f  t h e  c e r t i f i c a t e  o f  n e e d  r e q u i r e -
Am e n t s  o f  t h e  l e g i s l a t i o n .  B e i r n e  t e s t i m o n y .1 0 6 .  J u n e  4 ,  1979 -  B e i r n e  w r o t e  M c G i n n i s  r e q u e s t i n g  a  s e c o n d  e x t e n s i o n  o f  L O C ' s  c e r t i f i c a t e  o f  n e e d .  R e p o r t i n g  o n  t h e  p r e s e n t  s t a t u s  of .  t h e  p r o j e c t ,  B e i r n e  r e f e r e n c e d  t h e  AMFA a p p l i c a t i o n  w i t h o u t  i n d i c a t i n g  t h a t  i t  h a d  n e v e r  b e e n  c o m p l e t e d  n o r  a c c o m p a n i e d  by t h e  r e q u i s i t e  f e e .  B e i r n e  n o t e d  t h a t  AMFA was s t i l l  i n  t h e  p r o c e s s  o f  b e i n g  r e s t r u c t u r e d ,  f o l l o w i n g  l e g i s ­l a t i v e  a m e ndm en ts  i n  A p r i l .  B e i r n e  w e nt  on t o  s t a t e :We h a v e  no r e a s o n  t o  b e l i e v e  t h a t  o u r  a p p l i c a t i o n  t o  t h e  A u t h o r i t y  w i l l !  n o t  be a p p r o v e d .  N u m e rou s  c o n f e r e n c e s  w i t h  ; o u r  c o n s u l t a n t s  c o n c l u d e  t h a t  t h e  m e r i t so f  t h e  p r o j e c t  a r e  s u c h  t h a t  t h e  B o a r d  w i l l  h a v e  no r e a s o n  t o  r e j e c t  t h e  a p p l i ­c a t i o n .H o w e v e r ,  i n  a l l  c a n d i d n e s s ,  i t  i s  o b v i o u s  t h a t  w i t h  f o u r  h e a l t h  p l a n n e r s  on t h e  B o a r d ,  o u r  a p p l i c a t i o n  may e n c o u n t e r  d i f f i c u l t i e s  t h a t  w o u l d  be b a s e d  n o t  on m e r i t  b u t  on p o l i t i c a l  i n t e r e s t s ,  x  We a r e  p r e p a r e d  t o  f i l e  an  a n t i - t r u s ta c t i o n  t o  i n c l u d e  t h e  i n d i v i d u a l  B o a r d  ‘ • members i f  n e c e s s a r y .E x h .  R - l l ,  T a b  5 .  <

s1 0 7 .  J u n e  6 ,  1979 -  M c G i n n i s  g r a n t e d  B e i r n e ' s  r e q u e s t  f o r  a s e c o n d  e x t e n s i o n ,  t h e  c e r t i f i c a t e  o f  n e e d  t o  b e  v a l i d  f r o m  J u l y  1 ,  1979 t o  D e c e m b e r  3 1 ,  1 9 7 9 .  I n  a  l e t t e r  a c c o m p a n y i n g
'w'xr’iriA* i s s u a n c e  o f  t h e  C / N , M c G i n n i s  w r o t e  t h a t  h i s  d e c i s i o n  was b a s e di acit »;»*- 
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; ‘ on B e i r n e ' s  r e p r e s e n t a t i o n s  s e t  f o r t h  i n  h i s  l e t t e r  o f  J u n e  . A ,  1979 r e g a r d i n g  t h e  s t a t u s  of  t h e  p r o j e c t .1 0 8 .  J u n e  6 ,  1979 -  A r c h i t e c t  A l e x a n d e r  B e r t u l i s  w r o t eB e i r n e ,  s t a t i n g :I  e x p e c t  t o  e x p e n d  a b o u t  400 m a n - h o u r s  d u r i n g  J u n e  i n  b r i n g i n g  t h e  p l a n s  u p  t o  d a t e .  T h e y  w i l l  be f a r  f r o m  c o m p l e t e  b u t  I  t h i n k  t h e y  w i l l  be  c o m p r e h e n s i v e  e n o u g h  t o  s u b m i t  t o  t h e  S t a t e  a r c h i t e c t  f o r  r e y jL e w .  I t ' w o u l d  be t o o  much t o  e x p e c c  o f  t h e  S t a t e  a r c h i t e c t  t o  a p p r o v e  t h e s e  p l a n s  on t h e  f i r s t  g o - a r o u n d ,  e v e n  i f  t h e  p l a n s  w e r e  1007. c o m p l e t e !1 0 9 .  Ju n e  1 8 ,  1.079 -  A f i n a n c i a l  f e a s i b i l i t y  s t u d y  summary was p r e p a r e d  b y  S h e c t e r  t o  s u p p o r t  t h e  AMFA a p p l i c a t i o n .. The d o c u m e n t  s t a t e s  t h a t  " L a k e  O t i s  C o m m u n i t y  H o s p i t a l  c o m p l i e s  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  A c t  .',-nd i s  c l e a r l y  e n t i t l e d  t o  t h e  i s s u a n c e  o f  t h e s e  b o n d s  by  t  A u t h o r i t y ! . ] "  E x h .  R - 3 7  a t  
I t 1 1 0 .  J u n e  1 9 ,  1979 -  A s s i s t a n t  A t t o r n e y  G e n e r a l  Wyanne B u n y a n  i s s u e d  an  A t t o r n e y  G e n e r a l ' s  o p i n i o n  h o l d i n g  t h a t  g r a n d ­f a t h e r e d  i n s t i t u t i o n s  a p p l y i n g  f o r  AMFA f u n d i n g  h a d  t o  c o m p l y  w i t h  c u r r e n t  s u b s t a n t i v e  an d  p r o c e d u r a l  r e q u i r e m e n t s  o f  AS 1 8 . 0 7 .  E x h .  R - l l , T a b  2 6 .

t*1 1 1 .  J u n e  2 1 ,  1979 -  An AMFA m e e t i n g  was h e l d  a t  w h i c h  ’ t i m e  t h e  LOC p r o j e c t  was d i s c u s s e d  a n d  q u e s t i o n s  r e g a r d i n g  t h e
i n e c e s s i t y  o f  c o m p l y i n g  w i t h  t h e  c e r t i f i c a t e  o f  n e e d  r e q u i r e m e n t s  w e re  r a i s  d .  E x h .  P - 7 4 .  T h e  a p p l i c a t i o n  was m e r e l y  " r e c e i v e d , ”

in o t  a c t e d  u p o n .  B e i r n e  p r e p a r e d  a f i l e  memorandum o n  t h e  m e e t i n g  ir .  w h i c h  he s t a t e d  t h a t  t h e r e  i s  a n  " o u t s i d e  c h a n c e "  t h a t  t h e
ip r o j e c t  c a n  c o m p l y  w i t h  t h e  ' s u b s t a n t i v e  a n d  p r o c e d u r a l  r e q u i r e ­m e n t s '  r e f e r e n c e d  by A s s i s t a n t  A t t o r n e y  G e n e r a l  B u n y a n  [ w i t h o u t  s u b m i t t i n g  t o  & c e r t i f i c a t e  o f  n e e d  r e v i e w ] .  B e i r n e  r e l a t e s :



I  r e a l l y  n e v e r  e x p e c t e d  t h a t  we c o u l d  o v e r c o m e  t h i s  l e g a l  h u r d l e ,  b u t  we ha d t o  g o  t h r o u g h  t h e  p r o c e s s  and be d e n i e d  i n  o r d e r  t h a t  I  c a n  a p p e a l  t o  t h e  L e g i s ­l a t u r e  t o  r e m o v e  t h i s  c l a u s e  f r o m  t h e  • l a w .E x h « P - 7 2  a t  2 .1 1 2 .  J u n e  2 9 ,  1979 -  C o n s u l t i n g  . e n g i n e e r  W . C .  K o s k i n e n  w r o t e  B e i r n e  an d  F o r s y t h e  s t r e s s i n g  t h a t  a t  l e a s t  t h r e e  p i l e  l o a d  t e s t s  w e r e  " u r g e n t l y  n e e d [ e d ] "  i n  o r d e r  t o  f i n a l i z e  t h e  d e s i g n .  E x h .  P - l l .  B e i r n e "  t e s t i f i e d  t h a t  t h e s e  t e s t s  w e r e  n e v e r  a u t h o r i z e d  a s 1 h e  was u n w i l l i n g  t o  e x p e n d  m o re  f u n d s  w h i l e  f i n a n c i n g  w a s  u n ­c e r t a i n . 1 1 3 .  J u l y  2 0 ,  1979 -  B e i r n e  s u b m i t t e d  s c h e m a t i c  p l a n s  a n d  s p e c i f i c a t i o n s  t o  W a l t e r  M o y l e ,  D e p a r t m e n t  a r c h i t e c t .1 1 4 .  J u l y  2 6 ,  1979 -  A n c h o r a g e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  f i l e d  s u i t  a g a i n s t  LOC c h a l l e n g i n g  t h e  i s s u a n c e  o f  L O C ' s  i n i t i a l  " g r a n d f a t h e r e d "  C/N a s  w e l l  a s  t h e  tw o e x t e n s i o n s  o f  t h e  C / N .  E x h .  R - 3 8 .  B e i r n e  t e s t i f i e d  •'t h a t  t h e  l a w s u i t  " s t o p p e d  t h e  p r o j e c t  t o t a l l y "  b e c a u s e  f i n a n c i n g  was u n o b t a i n a b l e  u n d e rt h e  c l o u d  o f  l i t i g a t i o n .  He d-id n o t  i n d i c a t e  w h a t ,  i f  a n y ,  f i ­n a n c i n g  e f f o r t s  w e r e  u n d e r  way o t h e r  t h a n ' t h e  AMFA a p p l i c a t i o n .1 1 5 .  J u l y  3 0 ,  1979 -  M o y l e  w r o t e  B e i r n e  i d e n t i f y i n g  q u e s t i o n s  and r e v i s i o n s  r e q u i r e d  i n  p l a n s  s u b m i t t e d  o n  J u l y  2 0 ,  1 9 7 9 .  M o y l e  s t a t e d  t h a t  h i s  o f f i c e ' s  r e v i e w  w a s  " c o n t i n u i n g . "E x h .  P - 1 9 . 1 1 6 .  A u g u s t  8 ,  1979 -  B e i r n e  w r o t e  AMFA C h a i r m a n  Tom W i l l i a m s  r e q u e s t i n g  t h a t  he t e m p o r a r i l y  s e t  a s i d e  t h e  LOC a p p l i ­c a t i o n  p e n d i n g  r e s o l u t i o n  o f  t h e  m u n i c i p a l  l a w s u i t  a n d  d e t e r ­m i n a t i o n  o f  t h e  c e r t i f i c a t e  o f  n e e d  q u e s t i o n .  E x h .  R - 3 5 .1 1 7 .  A u g u s t  2 7 ,  1979 -  S h e c t e r  r e s p o n d s J  t o  M o y l e ' s  l e t t e r  s t a t i n g  "we a r e  m o s t  a n x i o u s  t o  c o o p e r a t e  w i t h  y o u r  o f f i c e .
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1 1 8 .  O c t o b e r  1 2 ,  1979 -  L e g a l  A s s i s t a n t  T h e r e s a  H i l l h o u s e  w r o t e  a n  A t t o r n e y  G e n e r a l ’ s o p i n i o n  s t a t i n g  t h a t  C / N s  a r e  n o t  t r a n s f e r a b l e  f r o m  o n e  o w ner o f  a f a c i l i t y  t o  a n o t h e r .  E x h .  R - 4 7 A .1 1 9 .  N ove m ber 1 2 ,  1979 -  F u n d i n g  c'i a  p r i v a t e  l o a n  t h r o u g h  t h e  a u s p i c e s  o f  a t t o r n e y  J o h n  F r o l i c h  a n d  i n t e r m i d i a r yC h a r l e s  D e v l i n  was o b t a i n e d ,  c l o s i n g  t o  be c o n t i n g e n t ,  i n t e r  a l i a ," 'on  " [ a j n y  a d d i t i o n a l  . . i t e m s  f e l t  n e c e s s a r y  b y  t h e  L e n d e ro r  i t s  c o u n s e l  w h i c h  a r e  n o t  d e t e r m i n a b l e . "  E x h .  P - 3 6 A ,  L e t t e r  o f  O c t o b e r  2 6 ,  1979 f r o m  F r o l i c h  t o  D e v l i n  a n d  t e l e g r a m  o f  1 1 / 1 2 / 7 9 . 1 2 0 .  N o v e m b e r  1 3 ,  1979 -  The m u n i c i p a l  l a w s u i t  a g a i n s t  LOC was d i s m i s s e d  f o r  w a nt  o f  c a p a c i t y  o f  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  t o  b r i n g  t h e  l i t i g a t i o n .  E x h .  R - 3 8 .1 2 1 .  N ovem ber 1 5 ,  1979 -  L e a s e / C r u c h e r / K i s s e e , g e n e r a l  c o n t r a c t o r s ,  s u b m i t t e d  t h e i r  o f f e r  t o  c o n s t r u c t  t h e  h o s p i t a l  a t  a maximum c o s t  o f  $ 1 4 , 0 1 6 , 2 3 3  c o n t i n g e n t  u p o n  p r o c u r e m e n t  o f  f i n a n c i n g  s a t i s f a c t o r y  t o  t h e  c o n t r a c t o r s ’ b a n k  a n d  s u r e t y  p r i o r  t o  D e c e m b e r  3 1 ,  1 9 7 9 .  E x h .  R - 3 9 .1 2 2 .  D e c e m b e r  7 ,  1979 -  B e i r n e  w r o t e  M c G i n n i s  r e q u e s t i n g  c o n f i r m a t i o n  t h a t  LOCH i s  " s u b s t a n t i a l l y  i m p l e m e n t e d "  a n d  t h u s  p o s s e s s e d  o f  a c o n t i n o u s  c e r t i f i c a t e  o f  n e e d .  B e i r n e  c o n t e n d e d  t h a t  a s  a m a t t e r  o f  l a w ,  LOCH was " s u b s t a n t i a l l y  i m p l e m e n t e d "  b e c a u s e  s u c h  was t h e  r e q u i r e m e n t  f o r  i s s u a n c e  o f  t h e  g r a n d f a t h e r e d  c e r t i f i c a t e  i n  J u l y ,  1 9 7 7 .  B e i r n e  a l s o  c l a i m e d  t h a t  t h e  h o s p i t a l  p r o j e c t  s a t i s f i e d  t h e  s u b s t a n t i a l  i m p l e m e n t a t i o n  p r o v i s i o n s  o f7 AAC 0 8 . 0 9 0 ( e ) ( 4 )  and ( 6 ) .  E x h .  R - l l ,  T a b  9 .1 2 3 .  D e c e m b e r  1 2 ,  1979 -  s h e e r e r  w r o t e  B e r t u l i s  s t r e s s i n g  t h e  " c r i t i c a l "  n e e d  o f  h i r i n g  a k i t c h e n  c o n s u l t a n t .  E x h .  P - 2 2 .1 2 4 .  D e c e m b e r  1 4 ,  1979 -  A c o n t r a c t  was e n t e r e d  i n t o  w i t h  A r c t i c  S t e e l  t o  i n s t a l l  t h e  a d d i t i o n a l  79 p i l i n g s .  E x h .  R - 4 0 .



1 2 5 .  D e c e m b e r  1 7 ,  1979 -  F r o l i c h  w r o t e  D e v l i n  s a y i n g  : t h e  l e n d e r s  w e r e  " r a i s i n g  ' h e l l ' "  b e c a u s e  t h e i r  f u n d s  h a d  b e e nt i e d  up  w i t h o u t  r e c e i p t  o f  t h e  p l a n s  a n d  s p e c i f i c a t i o n s  a n d  t h e/ o n e  p e r c e n t  l o a n  a p p l i c a t i o n  f e e .  F r o h l i c h  s a i d ;  " Y o u  b e t t e r  s e e  c h a t  D r .  3 e i r n e  g e t s  h i s  a c t  t o g e t h e r .  . . . "  E x h .  P - 3 6 A .1 2 6 .  D e c e m b e r  3 1 ,  1979 -  M c G i n n i s  w r o t e  B e i r n e  e x p r e s s i n g
* a " c o n d i t i o n a l  d e t e r m i n a t i o n "  t h a t  L O C ' s  C/N w o u l d  c o n t i n u e  i n  e f f e c t  a f t e r  D e c e m b e r  31', 1979 b a s e d  on " t h e  a p p a r e n t  f u l f i l l m e n t  o f  , t h e  m i n i m a l  r e q u i r e m e n t s  o f  ' s u b s t a n t i a l  i m p l e m e n t a t i o n .  ..  . A p p l y i n g  t h e  c r i t e r i a  s e t  f o r t h  i n  7 AAC 0 7 . 0 9 0 ( e ) ( 1 ) —(6 )  a n d  ( f )  f o r  e v a l u a t i n g  q u e s t i o n s  o f  " s u b s t a n t i a l  i m p l e m e n t a t i o n , "  M c G i n n i s  f o u n d  t h a t  c o n t r a c t s  may h a v e  b e e n  s i g n e d  m e e t i n g  t h e  r e q u i r e m e n t  o f  s u b p a r a g r a p h  (4) a n d  a c q u i s i t i o n  o f  t h e  s i t e  s a t i s ­f i e d  s u b p a r a g r a p h  ( f ) .  C o p i e s  o f  t h e  c o n d i t i o n a l  d e t e r m i n a t i o n  w e r e  s e n t  t o  a f f e c t e d  p a r t i e s .  M c G i n n i s  d i s c l o s e d  t h a t  h i s  f i n a l  d e t e r m i n a t i o n  w o u ld  be b a s e d  i n  p a r t  on c o n s u l t a t i o n  w i t h  S o u t h  C e n t r a l .  He n o t e d  t h a t  L O C ' s  f a i l u r e  t o ; show " c o n t i n u i n g  p r o g r e s s  t o w a r d  co m m encem ent o f  a c t i v i t i e s "  o r  t o  " c o m p l e t e  t h e  a c t i v i t i e s

9m .a u t h o r i z e d  by  t h e  c e r t i f i c a t e "  c o u l d  l e a d  t o  r e v o c a t i o n  o f  t h e  C / N .  E x h .  R - l l , T a b  1 0 . 1980a .  LOCH a c t i v i t i e s ̂ 1 2 7 .  J a n u a r y  2 3 ,  1980 -  D e v l i n  w r o t e  B e i r n e  i n q u i r i n go f  L O C ' s  i n t e n t i o n s  " i n  f u l f i l l i n g  y o u r  o b l i g a t i o n s  u n d e r  o u r  • c o n t r a c t [ . ] "  E x h .  P - 3 6 A .1 2 8 .  F e b r u a r y  1 1 ,  1980 -  B e i r n e  w r o t e  M c G i n n i s  e x p l a i n i n g  t h e  s t a t u s  o f  c e r t a i n  c o n t r a c t s  w h i c h  a p p e a r e d  t o  h a v e  e x p i r e d .He a d v i s e d  o f  o n g o i n g  n e g o t i a t i o n s  w i t h  C i n c o t t a ;  s t a t e d  t h a t  
a n  m . k a t z  t h e  " e x p i r e d  L e a s e  C o .  c o n t r a c t  i s  s t i l l  g o o d "  a s  L e a s e  w o u l dc o n t i n u e  t o  e x t e n d  d a t a  a s  i t  had d o n e  i n  t h e  p a s t ;  a n d  r e p o r t e d
e m i t .  **: t i ' .o i  
671 i  7 - . 7  6 2 ■»

- 2 5 -



/ I

/

I a n  m . k a t zl̂ TSH'.er ** u*.v
A  C J T  I ' • «luiri *:s lOSi'JJ.;-: !J!0i It07) a7J.7»J4

l / t h a t  a l t h o u g h  t h e  c o n t r a c t  w i t h  D e v l i n  a n d  F r o l i c h  a c t u a l l y  e x p i r e d■ on  D e c e m b e r  1 5 ,  1 9 7 9 ,  h e  was c o n t i n u i n g  t o  w o r k  w i t h  t h e m .  E x h .P - 3 6 .  B e i r n e  u l t i m a t e l y  r e f u s e d  t o  c o n s u m m a t e  t h e  F r o l i c h / D e v l i nt r a n s a c t i o n .  He t e s t i f i e d  t h a t  he was c o n c e r n e d  a b o u t  t h e  a b s e n s eo f  a c o n c r e t e  l o a n  p a c k a g e  an d  h i s  l a c k  o f  i n f o r m a t i o n  r e g a r d i n gt h e  i d e n t i f y  o f  t h e  l e n d e r s ;  t h e  p o s s i b i l i t y  o f  new t e r m s  b e i n ga d d e d  t o  t h e  c o n t r a c t ;  a n d  t h e  i n s u f f i c i e n t  f i n a n c i a l  b e n e f i t*h e  w o u l d  d e r i v e  f r o m  t h e  a r r a n g e m e n t .1 2 9 .  M a r c h  1 0 ,  1980 -  M c G i n n i s  i s s u e d  a f i n a l  d e t e r -f m i n a t i o n  o f  " s u b s t a n t i a l  i m p l e m e n t a t i o n "  v a l i d a t i n g  L O C ’ s  C / N .T h a t  d e t e r m i n a t i o n  was b a s e d  on t h e  same c o n s i d e r a t i o n s  o u t l i n e d
«. i n  t h e  c o n d i t i o n a l  d e t e r m i n a t i o n  l e t t e r .  E x h .  R - l l ,  T a b  1 9 .1 3 0 .  M a r c h  2 A , 1980 -  S o u t h  C e n t r a l  a n d  P r o v i d e n c e  e a c h  w r o t e  M c G i n n i s  a p p e a l i n g  t h e  < . u b s t a n t i a l  i m p l e m e n t a t i o n  d e c i s i o n  arid r e q u e s t i n g  a h e a r i n g .  Exri .  R - l l ,  T a b s  21 a n d  2 2 .  R o b e r t  J .  D i c k s o n ,  on  b e h a l f  o f  P r o v i c e n c c ,  e x p r e s s e d  t h a t  i n s t i t u t i o n ' s  d e s i r e  t o  u n d e r t a k e  f u r t h e r  e x p a n s i o n ,  w h i c h  p l a n  c o u l d  b e  t h w a r t e d  a s  l o n g  a s  L O C ’ s C/N was o u t s t a n d i n g .1 3 1 .  A p r i l  8 ,  1980 -  P r o v i d e n c e  b r o u g h t  a c i v i l  a c t i o n  a g a i n s t  t h e  D e p a r t m e n t  t o  v o i d  M c G i n n i s '  f i n a l  d e t e r m i n a t i o n  o f  " s u b s t a n t i a l  i m p l e m e n t a t i o n . "  E x h .  R - 1 2 ,1 3 2 .  A p r i l  3 0 ,  1980 -  T h e  r e v e n u e  s h a r i n g  l i t i g a t i o n  was c o n c l u d e d  w i t h  a d e c i s i o n  a n d  o r d e r  d i r e c t i n g  B e i r n e  a n d  LOC

) t o  r e p a y  t o  t h e  s t a t e  t h e  f u n d s  g r a n t e d  t o  LOC p l u s  i n t e r e s t .E x h .  P - 2 8 .  An a p p e a l  o f  t h a t  d e c i s i o n  i s  p r e s e n t l y  p e n d i n g  i n, >t h e  A l a s k a  S u p r e m e  C o u r t .1 3 3 .  J u n e ,  1980 -  LOC e n t e r e d -  i n t o  d i s c u s s i o n s  w i t h  A l a s k a  P a c i f i c  B a n k  f o r  c o m m e r c i a l  f i n a n c i n g  o f  t h e  h o s p i t a l .S e e , E x h .  P - 2 4 .1 3 4 .  J u l y  1 ,  1980 -  L i b e r a l i z e d  r e v e n u e  s h a r i n g  p r o ­v i s i o n s  o f  AS 2 9 . 9 0 . 0 1 0  a n d  0 3 0 ( 3 )  b e c a m e  e f f e c t i v e ,  a l l o w i n g
- 2 6 -
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I.I
» •ij i n t e r e s t ;  e x p e n s e s  t o  be  i n c l u d e d  i n  c o m p u t i n g  . " t o t a l  p r o j e c t  c o s t s "I;1 f o r  t h e  f i r s t  t i m e .  B o t h  S h e c h t e r  a n d  Tom B e h a n  o f  A l a s k a  P a c i f i c  B a n k  t e s t i f i e d  t h a t  t h e  a v a i l a b i l i t y  o f  t h i s  s o u r c e  o f  f i n a n c i n g  made t h e  p r o j e c t  " a t t r a c t i v e . "1 3 5 .  J u l y  3 1 ,  1980 -  M c G i n n i s  i n f o r m e d  S o u t h  C e n t r a la n d  P r o v i d e n c e  t h a t  t h e i r  r e q u e s t s  f o r  h e a r i n g  w o u l d  be d e n i e d

\b a s e d  on an  A t t o r n e y  G e n e r a l ' s  o p i n i o n  h o l d i n g  t h a t  t h e  a p p r o p r i a t e  p r o c e d u r e  w o u ld  be a  p e t i t i o n  f o r  r e v o c a t i o n  o f J . O C ' s  C/N r a t h e r  t t j a n  a n  a p p e a l  o f  M c G i n n i s '  d e c i s i o n .  E x h .  R - l l ,  T a b  2 4 .1 3 6 .  A u g u s t ,  1980 -  A l a s k a  P a c i f i c  B a n k  f i n a n c i n g  wast p u r s u e d  b y  C a b o t  J o n e s  on b e h a l f  o f  LO C ;  B e i r n e  c o n s i d e r e d  b a c k u p  f i n a n c i n g  t h r o u g h  t a x - e x e r n p t  b o n d i n g  fr o m  V a l d e r  o r  H o u s t o n .  S e e , j E x h .  P - 6 6 . 1 3 7 .  A u g u s t  8 ,  1980 -  S o u t h  C e n t r a l  f i l e d  i t s  a c c u s a t i o n  i n  t h i s  c a s e  f o r  r e v o c a t i o n  o f  L O C ' s  C / N .1 3 8 .  A u g u s t  2 8 ,  1980 -  B e i r n e  w r o t e  C h u c k  C o n s i d i n e ,  e x p l a i n i n g  t h e  d e l a y  i n  p r o c e e d i n g  w i t h - ' t h e  p r o j e c t  a s  f o l l o w s :
,1
>'• W h i l e  we c a n  c i t e  many s p e c i f i c  i n t e r f e r e n c e sby t h e  h e a l t h  p l a n n i n g  g r o u p s  a n d  t h e  o t h e r  h o s p i t a l  i n t e r e s t s  w h i c h  h a v e  i n  o n e  o r  a n o t h e r  way p r e v e n t e d  t h e  c o m p l e t i o n  o f  f i n a n c i n g ,  t h e  b a s i c  r e a s o n  i s  t h a t  we h a v e  n o t  had s u f f i c i e n t  c a p i t a l  t o  f i g h t  t h e  . S i f t e r s  o f  "P r o v i d e n c e . . . . who h a v e  v i r t u a l l y  u n l i m i t e d  r e s o u r c e s ,  and a r e  c o m m i t e d  [ s i c ]  t o  p r e v e n t i n g  a n y  c o m p l e t i t i o n  [ s i c ]  f r o m  t h e  L a k e  O t i s  H o s p i t a l . . . . !  h a v e  d i s c o v e r e d  w h a t  many t h i n l y  c a p i t a l i z e d  e n t r e p r e n e u r s ; h a ve d i s c o v e r e d :  t h e  a b s o l u t e  n e c e s s i t yo i T h a v i n g  s u f f i c i e n t  c a p i t a l  i n  l a u n c h i n g  a p r o j e c t .  " '— -E x h .  P - 6 8 . 1 3 9 .  S e p t e m b e r  3 ,  1980 -  S t o l t e - E a s l e y , J o i n t  V e n t u r e ,  p r o p o s e d  t o  p e r f o r m  c o n s t r u c t i o n  f o r  a g u a r a n t e e d  maximum c o s t• o f  $ 1 7 , 1 6 2 , 0 0 0 ,  a s s u m i n g  f i n a n c i n g  s a t i s f a c t o r y  t o  t h e  c o n t r a c t o r s '

.1. KATZ* tr law b a n k  a n d  s u r e t y  was o b t a i n e d  p r i o r  t o  N o v e m b e r  2 ,  1 9 8 0 .  E x h .  R - 4 4 .
1 . 4 V  A V C . 
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•! 1 4 0 .  S e p t e m b e r  3 0 ,  1980 -  B e i r n e  c o n v e y e d  a n  e n d e a v o r» * 'f e e  i n  t h e  am ou n t  o f  $ 1 5 , 0 0 0  t o  A l a s k a  P a c i f i c  B a n k .  E x h .  R~41 .1 4 1 .  O c t o b e r ,  1980 -  A l a s k a  P a c i f i c  B a n k  d e c l i n e d  t o  p r o c e e d  w i t h  t h e  l o a n  du e i n  p a r t  t o  t h e  l i t i g a t i o n  c h a l l e n g i n g  L O C ’ s C/N and t h e  l a c k  o f  c o m m i t m e n t  f r o m  a m u n i c i p a l i t y  t o  s p o n s o r  t a x  e x e m p t  b o n d s .  B e h a n  t e s t i m o n y .1 4 2 .  N o v e m b e r ,  1980 -  An u p d a t e  o f  f i n a n c i a l  d a t a  on LOCH was perfo rm ed ^ .  E x h . ' R - 4 2 .b .  S t a t u s  o f  LOCH s i t e,  4 ^ ■ ■ ■■   ■----- ---------- --------------I 1 4 3 .  F e b r u a r y  1 1 ,  1980 -  B e i r n e  w r o t e  M c G i n n i s  s t a t i n g
jiI- t h a t  " t h e  o w n e r s h i p  a n d  c o n t r o l  o f  t h e  H o s p i t a l  s i t e  i s  now and ■ a l w a y s  h a s  b e e n  i n  L a k e  O t i s  C l i n i c ,  I n c .  a n d  M i k e  F .  B e i r n e . "He f u r t h e r  a s s e r t s :
i- I n  1 9 7 3 ,  t h e  H o s p i t a l  s i t e  was d e e d e d  t o  t h e  L a k e  O t i s  C l i n i c ,  I n c .  and i t  r e m a i n e d  i n  t h a t  o w n e r s h i p  u n t i l  l a t e  1977 a t  w h i c h  t i m e  t h e  t i t l e  was t r a n s f e r r e d  b a c k  t o  my p e r s o n a l  name w h e r e  i t  r e m a i n s .  D u r i n g  t h i s  l a t t e r  t i m e  f r a m e  l a w s u i t s  r e q u i r e d  t h e  r e c o r d i n g  o f  a d e e d  o f  t r u s t  and e v e n  a w a r r a n t y  d e e d  w i t h  a c a v e a t .j:‘ E x h .  P - 6 1 . c .  A c t i v i t i e s  r e .  o t h e r  A n c h o r a g e  h o s p i t a l s1 4 4 .  A u g u s t ,  1980 -  P r o v i d e n c e  was i s s u e d  a  g r a n d f a t h e r e d  250 b e d s .  . /ij (<£ hJ- ̂  ^d . A c t i v i t i e s  o f  h e a l t h  p l a n n i n g  a g e n c i e s  r e  LOCH1 4 5 .  J a n u a r y  2 4 ,  1980 -  T h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n
• (' s e n t  M c G i n n i s  a . l e t t e r  i n  o p p o s i t i o n  t o  h i s  c o n d i t i o n a l  d e t e r m i n -  . a t i o n  o f  s u b s t a n t i a l  i m p l e m e n t a t i o n .  T h e  M u n i c i p a l  H e a l t h  . C o m m i s s i o n  c o n t e n d e d ,  i n t e r  a l i a , t h a t  7 AAC 0 7 . 0 9 0 ( e ) ( 4 )  m u s t  be i n t e r p r e t e d  t o  r e q u i r e  s i g n i n g  o f  a c o n t r a c t  f o r  a  s u b s t a n t i a l  p o r t i o n  o f  t h e  p r o j e c t  c o n s t r u c t i o n  i n  o r d e r  t o  b e  c o n s i s t e n t  w i t h  t h e  o v e r a l l  i n t e n t  o f  t h e  r e g u l a t i o n .  E x h .  R - l l ,  T a b  1 1 .
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l! a  l e t t e r  i n  r e s p o n s e  t o  h i s  c o n d i t i o n a l  d e t e r m i n a t i o n  o f  s u b -  s t a n t i a l  i m p l e m e n t a t i o n .  S o u t h  C e n t r a l  a c k n o w l e d g e d  t h a t  i t  h a d  no  e v i d e n c e  t h a t  t h e  l i t e r a l  r e q u i r e m e n t s  o f  7 AAC 0 7 . 0 9 0 ( e ) ( 4 )  a n d  ( 6 )  a n d  ( f )  h a d  n o t  b e e n  m e t .  P e t i t i o n e r  a l s o  f o r w a r d e d  i t s '  a t t o r n e y ' s  p r e l i m i n a r y  c o n c l u s i o n  t h a t  g r a n t i n g  a  c o n t i n u o u s  C/N t o  LOC w o u l d  b e  i m p r o p e r .  P e t i t i o n e r  r e c o m m e n d e d ,  f i n a l l y ,  t h a t  a n y  c o n t i n u a t i o n ^ o f  L O C ' s  C/N be c o n d i t i o n e d  o n  a  1 8 0 - d a y  t i m e  p e r i o d  f o r  p r e s e n t a t i o n  o f  s e c u r e d  f i n a n c i a l  c o m m i t m e n t s  o f  a t
• l e a s t  50 p e r  c e n t  o f  t h e  t o t a l  e s t i m a t e d  c o n s t r u c t i o n  c o s t s .  E x h .1 R - l l ,  T a b  1 5 .
i! . 1 4 7 .  M a r c h  2 4 ,  1980 -  As  s e t  f o r t h  i n  F i n d i n g  1 3 0 ,  s u p r a ,• S o u t h  C e n t r a l  n o t i f i e d  M c G i n n i s  o f  i t s  d e c i s i o n  t o  " p u r s u e  a n  1 a p p e a l  a n d  h e a r i n g  u n d e r  t h e  p r o c e d u r e s  s e t  f o r t h  i n  7 AAC 0 7 . 0 8 0 .  
i E x h .  R - l l ,  T a b  2 1 .1 4 8 .  A u g u s t  8 ,  1980 -  A s  s e t  f o r t h  i n  F i n d i n g  1 3 2 ,  s u p r a , S o u t h  C e n t r a l  f i l e d  t h e  a c c u s a t i o n  i n  t h i s  c a s e  f o r  r e v o -' c a t i o n  o f  r e s p o n d e n t ' s  C / N .  .1 4 9 .  S e p t e m b e r ,  1980 -  R e p r e s e n t a t i v e s  o f  B r o o k w o o d  M e d i c a l  S e r v i c e s ,  p o t e n t i a l  c o n t r a c t o r s  t o  p r o v i d e  m a n a g e m e n t  s e r v i c e s  f o r  L O C K ,  c o n t a c t e d  p e t i t i o n e r ' s  s t a f f  r e g a r d i n g  t h e  s t a t u s ’ n f  L O C ' s  C / N .  S o u t h  C e n t r a l  s t a f f  i n f o r m e d  B r o o k w o o d  o e r -  s o n n e l  t h a t  A n c h o r a g e  was o t f e r - b e d d e d  a n d  t h a t  r e v o c a t i o n  p r o ­c e e d i n g s  h a d  b e e n  i n i t i a t e d .  " f' 1981
I Xa . LOCH a c t i v i t i e s
i 1 5 0 .  J a n u a r y ,  1981 -  H o s p i t a l  C o r p o r a t i o n  o f  A m e r i c a  ( " H C A " )  c o n t a c t e d  B e i r n e  t o  d i s c u s s  p o s s i b l e  f i n a n c i n g  o f  t h e

o a n m . katz  h o s p i t a l  p r o j e c t .  B e i r n e  t e s t i m o n y .
4 T T O * ’»eV AT  LAW  r  * ✓
If. HT.\T 3 I* T h  AVC.I ’J .T t  J 0 O 
C H C « U G C .  A *  ? 9 S 0 I
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1 4 6 .  F e b r u a r y  1 8 ,  1 9 8 0  -  S o u t h  C e n t r a l  s e n t  M c G i n n i s



1 5 1 .  S p r i n g ,  1981 -  C o n t r a c t  n e g o t i a t i o n s  w e r e  u n d e r t a k e n  
• • •w i t h  B r o o k w o o d  H e a l t h  S e r v i c e s .  B r o o k w o o d  was u l t i m a t e l y  t a k e no v e r  by " A M I "  w h i c h  c o m p a n y  was n o t  i n t e r e s t e d  i n  o p e r a t i n g  i n  A l a s k a .  S h e c t e r  t e s t i m o n y .1 5 2 .  May 6 ,  1981 -  LOC o b t a i n e d  summary  j u d g m e n t  i n  t h e  P r o v i d e n c e  l i t i g a t i o n ;  an  a p p e a l  i s  p r e s e n t l y  p e n d i n g  i n  t h e  A l a s k a  S u p r e m e  C o u r t .  B e i r n e  t e s t i m o n y ;  E x h .  P - 6 9 .1 5 3 .  May 1 3 ,  1981 -  S t o l t e - E a s l e y ,  J o i n t  V e n t u r e  i n f o r m e d

AB e i r n e  t h a t  c o n s t r u c t i o n ,  i f  s t a r t e d  b y  A u g u s t  1 4 ,  1 9 8 1 ,  w o u l d  c o s t  a p p r o x i m a t e l y  $ 1 8 , 5 6 0 , 0 0 0 .  E x h . ' P - l O l .  B e i r n e  r e s p o n d e d  on May 1 5 ,  1 9 8 1 ,  s t a t i n g ,  i n t e r  a l i a . t h a t  no  c o n t r a c t u a l  r e l a t i o n s h i p  c u r r e n t l y  e x i s t e d  b e t w e e n  LOC a n d  S t o l t e - E a s l e y .  E x h .  P - 1 0 2 .1 5 4 .  May 1 3 ,  1981 -  C o n s u l t i n g  e n g i n e e r  W . C .  K o s k i n e n  i n f o r m e d  B e i r n e  t h a t  t h e  s t r u c t u r a l  e n g i n e e r i n g  d e s i g n  a n d  d r a w i n g s  w e r e  " 2 0  p e r c e n t  f r o m  c o m p l e t i o n . "  E x h .  P - 7 0 .1 5 5 .  J u n e  1 1 ,  1981 -  A s s i s t a n t  A t t o r n e y  G e n e r a l  E l i z a b e t h  Shaw w r o t e  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n  w h i c h  d e c l a r e d  t h a t  " A l t h o u g h  a c e r t i f i c a t e  o f  n e e d  i s  ' n o n - t r a n s f e r a b l e ' b y  i t s e l f ,i t  may b e  ' t r a n s f e r r e d '  a l o n g  w i t h  t h e  h e a l t h  f a c i l i t y . "  E x h .
^  •4 7 B .  - ‘ •1 5 6 .  J u n e  3 0 ,  1981 -  LOC e n t e r e d  i n t o  a n  o p t i o n  a g r e e m e n t  w i t h  HCA w h e r e b y  H C A - w o u l d  p u r c h a s e  L O C ' s  C/N a n d  t h e  h o s p i t a l  p r o p e r t y  and L O C ' s  i n t e r e s t  i n  t h e  d e v e l o p m e n t  o f  t h e  h o s p i t a l .E x h .  R - 4 6 . 1 5 7 .  S e p t e m b e r  1 9 ,  1981 -  E l i z a b e t h  Sh aw w r o t e  a n o t h e r  A t t o r n e y  G e n e r a l ' s  o p i n i o n  i n d i c a t i n g ' t h a t  a  C/N was n o t  r e q u i r e d  f o r  t h e  p u r c h a s e  o f  a h e a l t h . c a r e  f a c i l ' i t y .  E x h .  P - 7 7 .1 5 8 .  O c t o b e r ,  1981 -  HCA d e c l i n e d  t o  p r o c e e d  w i t h  t h e  o p t i o n  a g r e e m e n t ,  a c c o r d i n g  t o  B e i r n e ,  b e c a u s e  o f  t h e  u n c e r t a i n t y  s u r r o u n d i n g  t h e  t r a n s f e r a b i l i t y  o f  t h e  C/N a n d  t h e  p e n d i n g  l i t ­i g a t i o n .  B e i r n e  t e s t i m o n y .



1 5 9 .  N o v e m b e r  5 ,  1981 -  B e i r n e  a u t h .  ? ' v s A  R e y n o l d s  C o n s t r u c t i o n  t o  p r o c e e d  w i t h  s p e c i f i e d  o n - s i t e  e l e c t r i c a l  a n d  f i l l  w o r k  t o  m a i n t a i n  t h e  C i t y  b u i l d i n g  p e r m i t .  E x h .  P - 7 1 ;  B e i r n e  t e s t i m o n y . P r e s e n t  S t a t u sa .  LOCH a c t i v i t i e s1 6 0 .  B e i r n e  a n t i c i p a t e s  no  f u r t h e r  e x p e n d i t u r e s  o n  b e h a l fAo f  t h e  h o s p i t a l  p r o j e c t  u n t i l  l e g a l  o b s t a c l e s  a r e  c l e a r e d .
4 b .  A c t i v i t i e s  r e .  o t h e r  A n c h o r a g e  h o s p i t a l s / b e d  n e e d1 6 1 .  P r o v i d e n c e  i s  o p e r a t i n g  a t  n e a r  c a p a c i t y  a t  p r e s e n t ,  h o p i n g  t o  add 132 b e d s  t o  be r e a d y  f o r  o c c u p a n c y  i n  1 9 8 5 .  A l a s k a  H o s p i t a l  h a s  a h i g h  o c c u p a n c y  r a t e  f o r  c h o s e  b e d s  i t  h a s  p l a c e di n  o p e r a t i o n ,  b u t  n o t  f o r  t h o s e  l i c e n s e d .  E x h .  R - 7 7 ,  C a m o s s o  t e s t ­i m o n y .

t 1 6 2 .  A c c o r d i n g  t o  c a l c u l a t i o n s  p e r f o r m e d  b y  S o u t h  C e n t r a l  a n d  P r o v i d e n c e ,  a t  l e a s t  30 new b e d s  w i l l  be n e e d e d  i n  t h e  A n c h o r a g e  a r e a  b y  1 9 8 5 .  E x h s .  R - 5 1 A  a n d  R - 7 6 ,  r e s p e c t i v e l y .ULTIMATE F I N D I N G S  OF FACT 1 .  D r .  B e i r n e  was n o t  a c r e d i b l e  w i t n e s s .  B e i r n e  d e m o n ­s t r a t e d  a w i l l i n g n e s s  t o  m i s l e a d  g o v e r n m e n t a l  a u t h o r i t i e s  on  m a t t e r s  i n c l u d i n g ,  b u t  n o t  n e c e s s a r i l y  l i m i t e d  t o ,  t h e  f o l l o w i n g :  ( a )  t h e  o w n e r s h i p  o f  t h e  h o s p i t a l  s i t e  ( F i n d i n g s  o f  F a c t  3 2 ,  4 0 ,  6 4 ,  1 4 3 ) ;  (b )  h i s  s a l a r y  e n t i t l e m e n t s  ( F i n d i n g s  o f  F a c t  2 2 ,  2 3 ,  4 1 ) ;( c )  t h e  t i m e t a b l e  f o r  c o m m e n c i n g  c o n s t r u c t i o n  on t h e  p r o j e c t  ( F i n d i n g s  o f  F a c t  5 3 ,  8 5 ,  9 0 ,  1 0 5 ,  . 1 0 0 ,  1 1 2 ,  1 2 3 ,  1 5 4 ) ;  ( d )  t h e  b o n a  f i d e  n a t u r e  ( o r  l a c k  t h e r e o f )  o f  L O C ' s  f i l i n g  w i t h  AMFA ( F i n d i n g s  o f  F a c t  1 0 5 ,  1 0 6 ,  1 1 1 ) ;  a n d  ( e )  t h e  s i z e  a n d  s o u r c e  o f  h i s  a n d  L O C ' s  f i n a n c i a l  o b l i g a t i o n s  ( F i n d i n g s  o f  F a c t  1 9 ,  5 0 ,
JOAN M .KATZ* T T C M . I Y  - A "  1 0 5 . )
tic * . n m t-»t.

u  m »:«.enortsi.A.; jcoi  2 .  L O C ' s  h o s p i t a l  p r o j e c t  h a s  b e e n  u n d e r c a p i t a l i z e d .
(107* : u . l t  a  rE x h s .  P - 2 8  a t  44 a n d  P - 6 8 ,  B e i r n e  t e s t i m o n y .



:• ‘ 3 .  B e i r n e  h a s  t w i c e  a v o i d e d  r e v i e w  by p l a n n i n g  a g e n c i e sa n d  t h u s  e f f e c t i v e l y  n e g a t e d  L O C ’ s p r o s p e c t s  f o r  A n c h o r a g e  b o n ds p o n s o r s h i p  and AMFA f u n d i n g ,  r e s p e c t i v e l y .  B e i r n e ' s  r e f u s a l  t os u b m i t  t o  a g e n c y  r e v i e w  was p r e d i c a t e d  on a r e a l i s t i c  a s s e s s m e n tt h a t  t h e  a g e n c i e s  w o u l d  n o t  f i n d  b e d  n e e d  s u f f i c i e n t  t o  s u p p o r t
■L O C ' s  r e s p e c t i v e  a p p l i c a t i o n s .4 .  S o u t h  C e n t r a l  a n d  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  

0h a v e  o p p o s e d  c o n s t r u c t i o n  o f  t h e  L a k e  O t i s  h o s p i t a l  s i n c e  r e s p o n ­d e n t  a t t e m p t e d  t o  o b t a i n  t a x  e x e m p t  bond s p o n s o r s h i p  f r o m  t h e  ' M u n i c i p a l i t y  o f  A n c h o r a g e .  T h e  a g e n c i e s '  m o t i v a t i o n  was t h e  p r o -  ' m o t i o n  o f  q u a l i t y  p a t i e n t  c a r e  a t  a r e a s o n a b l e  c o s t .  No p e r s o n a l  a n i m u s  t o w a r d s  D r .  B e i r n e ,  n o r  a n y  c o n s p i r a c y  w i t h  P r o v i d e n c e  o r  A l a s k a  H o s p i t a l s  was d e m o n s t r a t e d .  F i n d i n g s  o f  F a c t  5 3 ,  5 7 ,6 5 - 6 9 ,  9 2 ,  9 3 ,  9 5 ,  9 6 ,  1 1 4 ,  1 3 0 ,  1 3 7 ,  1 4 5 - 1 4 8 .  Ham mett  t e s t i m o n y .  Ham mett  t e s t i f i e d  t h a t  when i t  a p p e a r e d  t h a t  A l a s k a  H o s p i t a l  w o u l d  be s o l d  t o  t h e  f e d e r a l  g o v e r n m e n t ,  he w ent t o  B e i r n e ' s  o f f i c e‘ t o  i n q u i r e  i f  LOC c o u l d  r e p l a c e  t h e  A l a s k a  H o s p i t a l  b e d s .»i*: 5 .  The M u n i c i p a l  H e a l t h  C o m m i s s i o n ' s  o p p o s i t i o n  t o  !t h e  h o s p i t a l  p l a y e d  a s u b s t a n t i a l  p a r t  i n  t h e  m a y o r ' s  s u b s e q u e n t  v e t o  o f  t h e  A n c h o r a g e  A s s e m b l y  r e s o l u t i o n  s u p p o i " . i n g  b o n d  s p o n ­s o r s h i p .  S o u t h  C e n t r a l ' s  a c t i v i t i e s  i n  r e g a r d  t o  t h e  W a s i l l a  b o n d  s p o n s o r s h i p  a l s o  p l a y e d  some p a r t  i n  t h e  d e f e a t  o f  t h e  W a s i l l a  ^  r e s o l u t i o n .6 .  The s t a t e ' s  r e v e n u e  s h a r i n g  l i t i g a t i o n  a g a i n s t  B e i r n e  a f f e c t e d  B e i r n e ' s  c r e d i b i l i t y  a n d  t h u s  a d v e r s e l y  a f f e c t e d  h i s  p r o s p e c t s  f o r  o b t a i n i n g  f i n a n c i n g  f o r  LOCH.
i 7 .  LOC e f f e c t i v e l y  " w a s t e d "  t h e  p e r i o d  o f  t i m e  b e t w e e n  S e p t e m b e r ,  1 9 7 8 ,  when t h e  W a s i l l a  bond s p o n s o r s h i p  c e a s e d  t o  be a v i a b l e  o p t i o n ,  and J u l y ,  1 9 7 9 ,  when t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  a c t i o n  was f i l e d ,  by  m a k i n g  no b o n a  f i d e  e f f o r t  d u r i n g
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.. C h o s e  m o n t h s  t o  o b t a i n  f i n a n c i n g .  T h e  AMFA a p p l i c a t i o n  w a s  a  s h a m .  T h e r e  w e r e  a l m o s t  f o u r  m ore  m o n t h s  a f t e r  t h e  M u n i c i p a l  l a w s u i twas d i s m i s s e d  and t h e  t i m e  f o r  a p p e a l  h a d  e x p i r e d ,  a n d  b e f o r e  t h e  P r o v i d e n c e  and S o u t h  C e n t r a l  a p p e a l s  w ere f i l e d  w i t h  t h e  D e p a r t m e n t ,  when a g a i n  no l e g i t i m a t e  e f f o r t s  t o  o b t a i n  f i n a n c i n g  w e r e  m a d e .  E v e n  w h i l e  t h e  M u n i c i p a l  l i t i g a t i o n  was p e n d i n g ,  B e i r n e  a p p a r e n t l y  h a d  t h e  o p t i o n  o f  a c c e p t i n g  t h e  D e v l i r . / F r o l i c h  f i n a n c i n g .  T h i s  l a t t e r  p o s s i b i l i t y  was e i t h e r  ( a )  n e v e r  a  r e a l ­i s t i c ,  f e a s i b l e  s o u r c e ,  o r  (b )  n e v e r  s e r i o u s l y  c o n s i d e r e d  b y  B e i r n e  b e c a u s e  o f  l a c k  o f  f i n a n c i a l  a d v a n t a g e  t o  h i m .8 .  The M u n i c i p a l  H e a l t h  C o m m i s s i o n  l i t i g a t i o n ,  a n d  more c l e a r l y  t h e  P r o v i d e n c e  a n d  S o u t h  C e n t r a l  a c t i o n s ,  i n t e r f e r e d  s u b s t a n t i a l l y  w i t h  L O C ' s  a b i l i t y  t o  o b t a i n  f i n a n c i n g  f o r  t h e  h o s p i ­t a l . 9 .  L O C ' s  e f f o r t s  t o  o b t a i n  f i n a n c i n g  f o r ,  a n d  c o n s t r u c t ,t h e  h o s p i t a l  e n t a i l e d  t h e  e x p e n d i t u r e  o f  s u b s t a n t i a l  sums o f  m o n e yand s u b s t a n t i a l  e f f o r t  on t h e . p a r t  o f  D r .  B e i r n e  a n d  v a r i o u s  a s s o -
•» •c i a t e s .

• • *1 0 .  I n  M a r c h ,  1 9 7 7 ,  p r i o r  t o  t h e  e f f e c t i v e  d a t e  o f  t h ec e r t i f i c a t e  o f  n e e d  l e g i s l a t i o n ,  P r o v i d e n c e  was l i c e n s e d  f o r  250 b e d s .  A t  t h a t  t i m e ,  b e f o r e  L O C ' s  C/N was i s s u e d ,  a n d  a g a i n ,  i n  1 9 7 8 ,  a f t e r  LOC r e c e i v e d  i t s  g r a n d f a t h e r e d  C / N ,  S o u t h  C e n t r a l
l , i  1 r e c o m m e n d e d  a p p r o v a l  o f  t h e  250 f i g u r e  b a s e d  o n  b e d  n e e d  c a l c u ­l a t i o n s  a s  o f  e a r l y  1 9 7 7 .  T h e  250 b e d s  r e p r e s e n t e d  a n  i n c r e a s e  o f  22 b e d s  o v e r  t h e  228 p r e v i o u s l y  l i c e n s e d  i n  1 9 7 6 ,  a n d  31 m o re  b e d s  t h a n  t h e  219 a p p r o v e d  i n  1 9 7 4 .  L O C ' s  p r o p o s e d  125 b e d s  w e r e  n o t  i n c V . d e d  i n  p e t i t i o n e r ' s  c a l c u l a t i o n s  o f  b e d  n e e d ./AN i A. katz  1 1 .  T h e  ;<l a s k a  H o s p i t a l  o p e n e d  i n  1976 w i t h  a b e d  c a p a -at* .V-i'r.t c i t y  o f  2 0 0 ;  i t  was l i c e n s e d  f o r  154 b e d s .  I n  D e c e m b e r ,  1978 ,
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A l a s k a  H o s p i t a l  was'  l i c e n s e d  f o r  45 m ore  b e d s .  T h e r e  i s  no i n d i -  •! c a t i o n  o f  a n y  h e a l t h  p l a n n i n g  a g e n c y  i n v o l v e m e n t  i n  t h a t  l i c e n s i n g  d e c i s i o n . CONCLUSIONS OF LAW
I .  P E T I T I O N E R  HAS NOT DEMONSTRATED GROUNDS FOR REVOCATION OF L O C ' S  C E R T I F I C A T E  OF NEED BASED ON AS 1 8 . 0 7 . 0 8 1 ( d ) ( 1 ) .S o u t h  C e n t r a l  h a s  c o n t e n d e d ,  f i r s t ,  t h a t  r e s p o n d e n t ' s  *c e r t i f i c a t e  o f  n e e d  s h o u l d  b e  r e v o k e d  b e c a u s e  o f  f a i l u r e  t o  c o m p l yw i t h  t h e  r e q u i r e m e n t s  s e t  f o r t h  i n  A S  1 8 . 0 7 . 0 8 1 ( d ) ( 1 ) .  T h a t  s e c t i o n.• p r o v i d e s :

i, (d)  A c e r t i f i c a t e  o f  n e e d  may b e  r e v o k e d\ ' i f (1)  t h e  s p o n s o r  h a s  n o t  shown c o n t i n u i n g  I p r o g r e s s  t o w a r d  co m m en cem e nt  o f  t h e  a c t i v i t i e sa u t h o r i z e d  u n d e r  AS 1 8 . 0 7 . 0 4 1  a f t e r  s i "  jj m o n t h s  o f  i s s u e ."C o m m e n c e m e n t  o f  a c t i v i t i e s , "  i n  t u r n ,  i s  d e f i n e d  a s
i1 t h e  v i s i b l e  co m m en cem e nt  o f  a c t u a l  o p e r a t i o n s  •; on t h e  g r o u n d  f o r  t h e  c o n s t r u c t i o n  o f  ab u i l d i n g  . . . w h i c h  o p e r a t i o n s  a r e  r e a d i l y  'j r e c o g n i z a b l e  a s  s u c h  a n d  w h i c h  o p e r a t i o n s: a r e  d o n e  w i t h  i n t e n t  t o  c o n t i n u e  t h e  w o rku n t i l  s u c h  a c t i v i t i e s  a r e  c o m p l e t e .  .  . .

T h e r e  i s  no q u e s t i o n  t h a t  t h e r e  was " v i s i b l e  c o m m e n c e m e n t  o f  a c t u a l  o p e r a t i o n s  6n t h e  g r o u n d  f o r  t h e  c o n s t r u c t i o n  o f  a b u i l d i n g "  i n  1973 a n d  1974 when t h e  o r i g i n a l  s i t e  p r e p a r a t i o n  a n d  p i l i n g  w ork was a c o m p l i s h e d .  T h e  o n l y  i s s u e s ,  t h u s ,  a r e  w h e t h e r  S e c .  8 1 ( d ) ( 1 )  i s  e v e n  a p p l i c a b l e  t o  w ork a c c o m p l i s h e d  p r i o r  t o  i s s u a n c e  o f  a g r a n d f a t h e r e d  C/N a n d ,  i f  s o ,  w h e t h e r  t h e  w o r k  i nt h i s  c a s e  was p e r f o r m e d  w i t h  " i n t e n t  t o  c o n t i n u e  . .  .  u n t i l  s u c h*a c t i v i t i e s  a r e  c o m p l e t e . "R e s p o n d e n t ' s  a r g u m e n t  on t h e  f i r s t  p o i n t  a r i s e s  f r o m  
j a n  m. K a t z  t h e  f a c t  t h a t  LOC r e c e i v e d  a g r a n d f a t h e r e d  c e r t i f i c a t e  b e c a u s e ,TTS»*.C* *T LAW' "i”  Si'cV*' i n  t h e  l a n g u a g e  o f  SLA 1 9 7 6 ,  C h .  2 7 5 ,  S e c .  4 ,  t h e  h o s p i t a l  w a s
I O K A J I . A K  99 SO I 

1071 27I.7CJA

- 3 4 -



; f o u n d  Co be " u n d e r  c o n s t r u c t i o n  b e f o r e  J u l y  1 ,  1 9 7 6 . "  R e s p o n d e n t  c o n t e n d s  t h a t  s i n c e  i t  h a s  b e e n  d e t e r m i n e d  t h a t  t h e  p r o j e c t  was " u n d e r  c o n s t r u c t i o n "  p r i o r  t o  i s s u a n c e  o f  i t s  C / N ,  t h e r e  c o u l d  n o t  l o g i c a l l y  be  a f i n d i n g  now t h a t  L a k e  O t i s  h a s  n o t  made " c o n ­t i n u i n g  c r o g r e s s  t o w a r d s  c o m m e n c e m e n t .  .  . "  To t h e  same e n d ,
Vr e s p o n d e n t  a r g u e s  t h a t  AS 1 8 . 0 7 . 0 8 1 ( d ) ( 1 )  i s  i n a p p l i c a b l e ,  b e c a u s ei t  p r e m i s e s  r e v o c a t i o n  on f a i l u r e  t o  commence a c t i v i t i e s  a u t h o r i z e du n d e r  AS 1 8 . 0 7 . 0 4 1 ,  w h i l e  L a k e  O t i s  was i s s u e d  a g r a n d f a t h e r e d; c e r t i f i c a t e  p u r s u a n t  t o  SLA  1 9 7 6 ,  C h .  2 7 5 ,  S e c .  A .T h e s e  a r g u m e n t s  a r e  w e l l  t a k e n .  I t  i s  c o n c e i v a b l e  t h a t. s p o n s o r s  c o u l d  p l a c e  a f a c i l i t y  " u n d e r  c o n s t r u c t i o n "  f o r  p u r p o s e so f  t h e  g r a n d f a t h e r i n g  I f  i s l a t i o n ,  an d  y e t  n o t  p o s s e s s  t h er e q u i s i t e  i n t e n t  t o  p u r s u e  c o n s t r u c t i o n  t h r o u g h  t o  c o m p l e t i o nu n d e r  t h e  r e v o c a t i o n  s t a t u t e .  T h i s  d i c h o t o m y ,  h o w e v e r ,  d e f i e s. common s e n s e .  W h i l e  t h e  l a n g u a g e  i n  t h e  two s t a t u t e s  i s  n o ti d e n t i c a l ,  t h e  b a s i c  i m p o r t  s e e m s  t o  b e ’ t h a t  a  g o o d  f a i t h  s t a r t. on h o s p i t a l  c o n s t r u c t i o n  m u st  be u n d e r w a y  t o  a u t h o r i z e  g r a n d -

* •»' f a t h e r i n g ,  on  t h e  o n e  h a n d ,  o r  t o  w i t h s t a n d  r e v o c a t i o n ,  on t h e  o t h e r . T h i s  c o n c l u s i o n  i s  b u t t r e s s e d  by  t h e  s p e c i f i c  l a n g u a g e  o f  t h e  r e v o c a t i o n  s t a t u t e .  A s  c i t e d  p r e v i o u s l y ,  AS 1 8 . 0 7 . 0 8 1 ( d )^  p r o v i d e s : A c e r t i f i c a t e  o f  n e e d  may b e  r e v o k e d  i f  
• • • • •S u b s e c t i o n s  ( 2 ) ,  (A) a n d  ( 6 )  p r o v i d e ,  r e s p e c t i v e l y :( 2 )  t h e  a p p l i c a n t  f a i l s ,  w i t h o u t  g o o d  c a u s e ,  t o  c o m p l e t e  a c t i v i t i e s  a u t h o r i z e d  b y  t h e  c e r t i f i c a t e ;

AN r.V. KATZ
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( 6 )  t h e  s p o n s o r  f a i l s  t o  p r o v i d e  s e r v i c e s  a u t h o r i z e d  by t h e  t e r m s  o f  t h e  c e r t i f i c a t e .( Etr.ph. a d d e d . )  O n l y  s u b s e c t i o n  ( 1 )  r e f e r s  t o  a c t i v i t i e s  " a u t h o r ­i z e d  u n d e r  AS 1 8 . 0 7 . 0 4 1 , "  i n s t e a d  o f  a c t i v i t i e s  a u t h o r i z e d  u n d e r  " t h e  c e r t i f i c a t e . "  I t  a p p e a r s  t h a t  t h e  L e g i s l a t u r e  d i d  i n t e n d  t o  make a d i s t i n c t i o n  b e t w e e n  t h e  f i r s t  g r o u n d s  f o r  r e v o c a t i o n  a n d  t h e  o t h e r s  t h a t  f o l l o w .  R e v o c a t i o n  f o r  f a i l u r e  t o  make " c o n - ,  t i n u i n g  p r o g r e s s  t o w a r d  t h e  com m encem ent o f  a c t i v i t i e s "  w a s  n o t  d e s i g n e d  t o  a p p l y  t o  c e r t i f i c a t e s  a w a r d e d  u n d e r  t h e  g r a n d f a t h e r i n g  l e g i s l a t i o n .E v e n  i f  t h i s  c o n c l u s i o n  i s  e r r o n e o u s ,  h o w e v e r ,  LO C  h a sd e m o n s t r a t e d  c o m p l i a n c e  w i t h  t h e  t e r m s  o f  AS 1 8 . 0 7 . 0 8 1 ( d ) ( 1 ) ." I n t e n t "  i s  n o t  d e f i n e d  i n  t h e  s t a t u t e .  B l a c k ' s  Law D i c t i o n a r y( F i f t h  E d .  1979) s t a t e s :I n t e n t .  D e s i g n ,  r e s o l v e ,  o r  d e t e r m i n a t i o n  w i t h  w h i c h  p e r s o n  a c t s .  [ C i t a t i o n . ]  B e i n g  a s t a t e  o f  m i n d ,  i s  r a r e l y  s u s c e p t i b l e  o f  d i r e c t  p r o o f ,  b u t  m u s t  o r d i n a r i l y  b e  i n f e r r e d  f r o m  t h e  f a c t s .  . . . [ C i t a t i o n . ]  A m e n t a l  a t t i t u d e  w h i c h  c a n  s e l d o m  be p r o v e d  b y  d i r e c t  e v i d e n c e ,  b u t  m u st  o r d i n a r i l y  be p r o v e d  by c i r c u m s t a n c e s  f r b m  w h i c h  i t  may b e  i n f e r r e d .[ C i t a t i o n . ]I n  t h i s  c a s e ,  p e t i t i o n e r  c o n t e n d s  t h a t  t h e  f a c t  t h a t  r e s p o n d e n t  p o s s e s s e d  o n l y  s h o r t - t e r m  f i n a n c i n g  f o r  $ 9 0 0 , 0 0 0  t h r o u g h  GHS and P e o p l e s  Ba nk a t  t h e  t i n e  c o n s t r u c t i o n  s t a r t e d  i n d i c a t e s  t h e  a b s e n s e  o f  a n y  i n t e n t  on B e i r n e ' s  p a r t  t o  p u r s u e  c o n s t r u c t i o n  t o  c o m p l e t i o n .  H o w e v e r ,  t h e r e  i s  no  e v i d e n c e  t h a t  B e i r n e  h a r b o r e d  a n y  u l t e r i o r  m o t i v e  i n  c o m m e n c i n g  t h e  work  i n  1 9 7 3 .  T h e  s t a t e ' s  c e r t i f i c a t e  o f  n e e d  l e g i s l a t i o n  was n o t  i n  e f f e c t ,  s o  t h e r e  i s  no b a s i s  f o r  i n f e r r i n g  a d e s i g n  t o  a c c o m p l i s h  j u s t  e n o u g h  c o n ­s t r u c t i o n  t o  e s t a b l i s h  g r a n d f a t h e r  r i g h t s .  B e i r n e  t e s t i f i e d ,  m o r e ­o v e r ,  t h a t  t h e  r i s e  i n  i n t e r e s t  r a t e s  i n  1974 was a n  " a n o m a l y . "He r e a s o n a b l y  e x p e c t e d  t h e  GHS f i n a n c i n g  p l a n s  t o  b e  c o n s u m a t e d .
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W h i l e  B e i r n e ' s  j u d g m e n t :  i n  p r o c e e d i n g  w i t h  o n l y  a s h o r t - t e r m!; c o m m i t m e n t  may be q u e s t i o n e d ,  t h e r e  i s  no b a s i s  f o r  d i s p u t i n g\. h i s  r e s o l v e  t o  b u i l d  t h e  e n t i r e  h o s p i t a l .  H i s  a t t e m p t s ,  a f t e ri n d e m n i f y i n g  GHS,  t o  s e c u r e  o t h e r  f i n a n c i n g  f u r t h e r  s u p p o r t  L O C ' sp o s i t i o n  t h a t  c o n s t r u c t i o n  was commenced w i t h  t h e  i n t e n t  t o  p u r s u et h e  e f f o r t  t o  c o m p l e t i o n .I I .  P E T I T I O N E R  HAS DEMONSTRATED GROUNDS FOR REVOCATION OF L O C ' S  C E R T I F I C A T E  OF NEED UNDER AS 1 8 . 0 7 . 0 8 1 ( d ) ( 2 ) .
*S o u t h  C e n t r a l ' s  s e c o n d  c o n t e n t i o n ,  t o  w h i c h  m o s t  o f  t h e  e v i d e n c e  a t  t h e  h e a r i n g  was d i r e c t e d ,  i s  p r e d i c a t e d  o n  r e s p o n -

4d e n t ' s  f a i l u r e  t o  c o m p l e t e  t h e  h o s p i t a l  c o n s t r u c t i o n .  AS 1 8 . 0 7 * 0 8 1 -  | ( d ) ( 2 ) p r o v i d e s :(d) A c e r t i f i c a t e  o f  n e e d  may b$ r e v o k e d  i f
( 2 )  T h e  a p p l i c a n t  f a i l s ,  w i t h o u t  g o o d  c a u s e ,  t o  c o m p l e t e  a c t i v i t i e s  a u t h o r i z e d  b y  t h e  c e r t i f i c a t e .C o n s t r u c t i o n  o f  t h e  h o s p i t a l  c e r t a i n l y  h a s  n o t  b e e n  ' ' c o m p l e t e d .  The q u e s t i o n  i s  w h e t h e r  " g o o d  c a u s e "  e x i s t s .

i A . D e f i n i t i o n  o f  " G o o d  C a u s e "A n a l y s i s  o f  r e s p o n d e n t ' s  c l a i m  o f . " g o o d  c a u s e "  r e q u i r e s  d e f i n i t i o n  o f  t h a t  t e r m .  P e t i t i o n e r  r e f e r s  t h e  ( C o m m i s s i o n e r  t o  c a s e s  r e s o l v i n g  c o n t r a c t  d i s p u t e s  by i n v o k i n g  t h e  d o c t r i n e s  o f  " i m p o s s i b i l i t y "  o r  " f r u s t r a t i o n  o f  p u r p o s e . "  T h o s e  a u t h o r i t i e s  g e n e r a l l y  h o l d  t h a t  a p r o m i s s o r  m u s t  be h e l d  t o  h i s  d u t y  t o  p e r f o r m  u n l e s s  he c a n  d e m o n s t r a t e  t h e  i n t e r v e n t i o n  o f  e v e n t s  w h i c h  w e r e  n o t  f o r e s e e a b l e  n o r  p a r t  o f  h i s  c a l c u l a t e d  r i s k  i n  m a k i n g  t h e  i n i t i a l  a g r e e m e n t .  F u r t h e r ,  t o  e x c j s e  a c o n t r a c t i n g  p a r t y  f r o m  i t s  o b l i g a t i o n s ,  t h e  e f f e c t  o f  s u c h  e v e n t s  m u s t  b e  t o  r e n d e r  p e r ­f o r m a n c e  i m p o s s i b l e ,  v i t a l l y  d i f f e r e n t  f r o m  t h a t  a n t i c i p a t e d ,A. v ^ ’4- t Z f  o r  u n r e a s o n a b l y  e x p e n s i v e  t o  t h e  p o i n t  o f  e x t r e m e  h a r d s h i p .  E . g .  ,
, . C I *  I A * -r . - i G l e n d a l e  F e d .  S . & L .  A s s ' n  v .  M a r i n a  V i e w ,  E t c . ,  135 C a l .  R p t r .
• S i ; - : .  1s : p i     1  r
0 7 ,  : 7 i . 7 l i i
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A

OAN M. KATZ
ItTO fV ’ it V  A T  LAW  
1C V.CCT i lx T M  A V t ,

• 8 0 2 ,  66 C a l ,  App« 3d 154 ( 1 9 7 7 ) ; '  N a t u s  C o r p o r a t i o n  v .  U n i t e d. S t a t e s , 371 F . 2 d  4 3 0  ( C t .  C l a i m s  1 9 6 7 ) ;  F o s t e r  y .  A t l a n t i c  R e f i n i n g  C o m p a n y , 329 F . 2 d  485 ( 5 t h  C i r .  1 9 6 4 ) ;  O o s t e n  v .  H a y  H a u l e r s  D a i r y  E m p l o y e r s  and H e l p e r s  U . , 291 P . 2d 17 ( C a l .  1 9 5 6 ) ;  L l o y d  v .  M u r p h y , 153 P „ 2 d  4 7  ( C a l .  1 9 4 4 ) .R e s p o n d e n t ,  o n  t h e  o t h e r  h a n d ,  c i t e s  a u t h o r i t y  w h i c h  s u g g e s t s  t h a t  p e r m i t s  o n c e  i s s u e d  c a n n o t  be r e v o k e d  a b s e n t  aA .  0s h o w i n g  o f  " c o m p e l l i n g  p u b l i c  n e c e s s i t y "  (O ' H a g e n  v .  B o a r d  o f  Z o h i r : u s t m e n t .  C i t y  o f  S a n t a  R o s a y 96 C a l .  R p t r .  4 8 4 ,  19 C a l .  A p p . . ' *  A 1  [ 1 9 7 1 ] )  and c a s e s  i n d i c a t i n g  t h a t  t e m p o r a r y  i m p o s -  ; s l ' H *  - t i e s  c a u s e d  b y  l i t i g a t i o n  o r  o t h e r  f a c t o r s  w o r k  t o  t o l l  ; t h e  t i m e  f o r  p e r f o r m a n c e ,  b u t  d o  n o t  e x c u s e  i t .  E . g . ,  C o l o r a d o  •‘ C o a l  F u r n a c e  D i s t r i b u t o r s  v .  P r i l l  M f g . , 605 F . 2 d  499 ( 1 0 t h  C i r .  i; 1 9 7 9 ) . R e s p o n d e n t ' s  c i t a t i o n s  r e g a r d i n g  t h e  i m p a c t  o f  l i t i g a t i o n  a r e  r e l e v a n t  t o  t h o s e  p e r i o d s  i n  L O C ' s  h i s t o r y  when i t  was s u b j e c t  il t o  l e g a l  a c t i o n .  T h e  " c o m p e l l i n g  p u b l i c  n e c e s s i t y "  s t a n d a r d ,  h o w -r
ItI e v e r ,  i s  i n a p p o s i t e .  I n  O ' H a g e n  v .  B o a r d  o f  Z o n i n g  A d j u s t m e n t ,
ii • ^C i t y  o f  S a n t a  R o s a ,  s u p r a , t h e  c o u r t  d e t e r m i n e d  t h a t  a d r i v e - i n  r e s t a u r a n t  owner h a d  a " v e s t e d  i n t e r e s t "  i n  h i s  u s e  p e r m i t .  I n

I-l i g h t  o f  t h i s  p r o p e r t y  r i g h t ,  t h e  c o u r t  h e l d  t h a t  o n l y  a " c o m p e l ­l i n g  p u b l i c  n e c e s s i t y "  c o u l d  j u s t i f y  r e v o c a t i o n  o f  t h e  p e r m i t .The c o n c e p t  o f  " v e s t e d  i n t e r e s t , "  h o w e v e r ,  i s  n o t  a p p l i c ­a b l e  i n  s u c h  a s i m p l i s t i c  f o r m  t o  t h e  c e r t i f i c a t e  o f  n e e d  l e g i s ­l a t i o n .  By i t s  v e r y  t e r m s ,  AS 1 8 . 0 7  c o n t e m p l a t e s  t h e  p o s s i b i l i t y  o f  m o d i f i c a t i o n ,  s u s p e n s i o n  an d r e v o c a t i o n  p r o c e e d i n g s  a t t e n d a n t  u p o n  s p e c i f i e d  o c c u r r e n c e s  o r  n o n - o c c u r r e n c e s . T h e  p u b l i c  i n t e r e s t  i n  a p p r o p r i a t e  h e a l t h  p l a n n i n g  and f a c i l i t i e s  c o n s t r u c t i o n  c o l o r s  t h e  e n t i r e  C/N p r o c e s s .  T h e  s t a n d a r d  f o r  r e v o c a t i o n  o f  c e r t i f i c a t e s

I

:H0~ s i i o i \  o f  n e e d  m u s t ,  o f  n e c e s s i t y ,  g i v e  g o v e r n i n g  a u t h o r i t i e s  more f l e x -
I f 0 7 )
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/  i b i l i t y  t h a n  i s  r e q u i r e d  i n  c o n n e c t i o n  w i t h  u s e  p e r m i t s  f o r  d r i v e -
«• i n  r e s t u a r a n t s .

( . P e t i t i o n e r ' s  a u t h o r i t i e s  p r o v i d e  m o r e  a p p r o p r i a t eg u i d a n c e .  The i m p o s s i b i l i t y  and f r u s t r a t i o n  o f  p u r p o s e  d o c t r i n e s  a r i s e  s p e c i f i c a l l y  f r o m  c o n t r a c t u a l  r e l a t i o n s .  C o u r t s  i n  t h e s e  c a s e s  a r e  a s k e d  “ o d e t e r m i n e  w h i c h  o f  two o r  m ore  p a r t i e s  s h o u l d  b e a r  t h e  i l l  c o n s e q u e n c e s  o f  a ^ r t i c u l a r  t u r n  o f  e v e n t s .  I n  t h e  c e r t i f i c a t e  o f  n e e d  c o n t e x t ,  a  s i m i l a r  b a l a n c e  m u s t  b e  s t r u c k
4b e t w e e n  t h e  C/N h o l d e r ' s  i n t e r e s t  i n  p r o t e c t i n g  h i s  f i n a n c i a l  l a n d  o t h e r  i n v e s t m e n t s  a n d  t h e . p u b l i c ' s  i n t e r e s t  i n  m a i n t a i n i n g  I a l e g i s l a t i v e l y  m a n d a t e d  p r o c e s s  f o r  p l a n n i n g  a n d  i m p l e m e n t a t i o n  o f  a d e q u a t e  and c o s t - e f f i c i e n t  h e a l t h  c a r e .U t i l i z i n g  much o f  t h e  r e a s o n i n g  f o u n d  i n  t h e  i m p o s ­s i b i l i t y  an d f r u s t r a t i o n  o f  p u r p o s e  c a s e s ,  t h u s ,  a f i n d i n g  o f  " g o o d  c a u s e "  s h o u l d  be made u n d e r  AS 1 8 . 0 7 . 0 8 1 ( d ) ( 2 ) ,  when( 1 )  F a c t o r s  n o t  p r e s e n t  a t  t h e  t i m e  t h e  C/N was g r a n t e d  i n t e r v e n e d  t h e r e a f t e r ;(2) t h r o u g h  n o  f a u l t  o f  t h e  c e r t i f i c a t e  h o l d e r ;  (3)  w h i c h  f a c t o r s  w e re  n o t  f o r e s e e a b l e  c n o r  p a r t  o f  t h e  c a l c u l a t e d  r i s k  a t  t h e  t i m eo f  i s s u a n c e  o f  t h e  C/N; and (4)  w h i c h  f a c t o r s  r e n d e r e d  p e r f o r m a n c e  u n d e r  t h e  C/N i m p o s s i b l e  o r  s o  u n r e a s o n a b l y  e x p e n s i v e  a s  t o  i m p o s e  e x t r e m e  h a r d s h i p  on  t h e  c e r t i f i c a t e  h o l d e r  o v e r  an  e x t e n d e d  p e r i o d  o f  t i m e .T h i s  d e f i n i t i o n  i s  a d m i t t e d l y  a s t r i n g e n t  o n e .  I t  r e q u i r e s ,  e s s e n -t i a l l y ,  t h a t  p r o j e c t  s p o n s o r s  n o t  i m p a c t  t h e  p l a n n i n g  p r o c e s sb e y o n d  a  r e a s o n a b l e  p e r i o d  o f  t i m e  u n l e s s  t h e y  h a v e  t h e  w h e r e w i t h a lan d  s o u n d  p l a n n i n g  s u f f i c i e n t  t o  f u l f i l l  t h e  e x p e c t a t i o n s  t h e yr a  i  s e . A p p l i c a t i o n  o f  t h i s  s t a n c i a r d  t o  g r a n d f a t h e r e d  c e r t i f -  i c a t e s  i s  a p p r o p r i a t e .  The h o l d e r s  o f  s u c h  p e r m i t s  a r e  a l r e a d y  a d v a n t a g e d  by a c q u i r i n g  i n i t i a l  a u t h o r i z a t i o n  t o  c o n s t r u c t  w i t h o u t

< .‘.1 S T  S IX ?*  A /C ,

m *S , «  moi e x Po s u r e  Co r e v i e w  p r o c e s s .  T h e y  s h o u l d  n o t ,  t h e r e a f t e r ,30?i iu-nn
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. r e c e i v e -  e x t r a  p r i v i l e g e s  n o t  a c c o r d e d  t o  t h o s e  f a c i l i t i e s  u n d e r -«*[ . g o i n g  r o u t i n e  s c r u t i n y .
.! B .  A n a l y s i s  o f  A l l e g a t i o n s  o fGood C a u s e  *  j

y  ;R e s p o n d e n t  a d v a n c e s  two g r o u n d s  t o  s u p p o r t  a  f i n d i n g
r. o f  g o o d  c a u s e .  F i r s t ,  LOC c l a i m s  t h a t  i t '  ;

t  *• h a s  d e m o n s t r a t e d  g o o d  c a u s e  on t h e  b a s i so f  i t s  e f f o r t s  t o  a d v a n c e  t h e  h o s p i t a l  p r o j e c tt o w a r d  c o m p l e t i o n ,  p a r t i c u l a r l y  i t s  e f f o r t s  •t o  o b t a i n  f i n a n c i n g  s i n c e  1 9 7 7 ,  a n d  on t h e  *b a s i s  o f  t h e  p r e s e n t  f e a s i b i l i t y  o f  t h e  •p r o j e c t .
• i-# •R e s p o n d e n t ' s ]  P o s t - H e a r i n g  Memorandum a t  1 5 ,  P l e a d i n g  T a b  3 3 .  ;

i‘ S e c o n d ,  LOC c o n t e n d s  t h a t  " i m p r o p e r  i n t e r f e r e n c e "  w i t h  t h e  h o s p i t a l  j ' p r o j e c t  by  S o u t h  C e n t r a l  a n d  o t h e r s  a l s o  c o n s t i t u t e s  g o o d  c a u s e .  :1 I d .  a t  1 6 .  I n  l i g h t  o f  t h e  e v i d e n c e  i n t r o d u c e d  a t  t h e  h e a r i n g ,  1i t  s e e m s  a p p r o p r i a t e  t o  c o n s i d e r  a s  d i s t i n c t ,  a l t h o u g h  o v e r l a p p i n g  iic a t e g o r i e s  o f  p o t e n t i a l  " g o o d  c a u s e , "  t h e  f a i l u r e  o f  v a r i o u s  if i n a n c i n g  o p t i o n s  and t h e  i m p a c t  o f  l i t i g a t i o n  a g a i n s t  r e s p o n d e n t .
t1 .  R e s p o n d e n t ' s  e f f o r t s  t o  a r r a n g e  j

' '  f i n a n c i n g  an d c u r r e n t  ( a l l e g e d )  ji; f e a s i b i l i t y  o f  t h e  p r o j e c t .  i;  T h e  f a c t , t h a t  r e s p o n d e n t  h a s  made s u b s t a n t i a l  e f f o r t s  "* !It o  o b t a i n  f i n a n c i n g  i s  r e l e v a n t  t o  t h e  d e t e r m i n a t i o n  o f  a n  a p p r o ­p r i a t e  r e m e d y  i n  t h i s  c a s e .  H o w e v e r ,  r e s p o n d e n t ' s  a c t i v i t i e s  u n d e r ­t a k e n  t o  p u r s u e  t h e  p r o j e c t ,  w h i l e  a r g u a b l y  e v i d e n c e  o f  " g o o d  X  f a i t h "  i n  a t t e m p t i n g  t o  c o n s t r u c t  t h e  h o s p i t a l ,  do  n o t  c o n s t i t u t e
* T h e  p a r t i e s  a c k n o w l e d g e  t h a t  p e t i t i o n e r  h a s  t h e  b u r d e n  o f  p r o v i n g  t h e  c l a i m s  c o n t a i n e d  i n  i t s  a c c u s a t i o n .  A l a s k a  A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d  v .  M a l c o l m ,  I n c . ,  391 P . 2d 451 ( A l a s k a  T9~64) .  And c h e r e  i s  f u r t h e r  a g r e e m e n t  t h a t  r e s p o n d e n t  h a s  t h e  b u r d e n  o f  g o i n g  f o r w a r d  w i t h  e v i d e n c e  s u p p o r t i n g  i t s  a l l e g a t i o n s  o f  " g o o d  c a u s e "  f o r  f a i l u r e  t o  c o m p l e t e  t h e  a u t h o r i z e d  a c t i v i t i e s .  ' P e t i t i o n e r  c o n t e n d s ,  h o w e v e r ,  and r e s p o n d e n t  d i s p u t e s ,  t h a t  L a k e  .‘ O t i s  a l s o  h a s  t h e  b u r d e n  o f  p r o o f  on  t h e  q u e s t i o n  o f  g o o d  c a u s e .A f t e r  c o n s i d e r a b l e  r e s e a r c h  a n d  a n a l y s i s ,  t h e  h e a r i n g  

j a n  m. k a t z  o f f i c e r  h a s  d e t e r m i n e d  t h a t  t h e  b u r d e n  s h o u l d  f a l l  on  L O C .  H o w e v e r ,  Ttofcr.tv it f £ ncj £ ng  0 £ f a c t  o r  c o n c l u s i o n  o f  la w  h a s  b e e n  b a s e d  on t h i s
::.-t >:o a l l o c a t i o n .  As  d i c t u m ,  t h e  a n a l y s i s  o f  t h e  b u r d e n  o f  p r o o f  i s s u en  lif . —   — . ■ ■ ■ . . *t jVCI h a s  b e e n  e x c l u d e d  trom  t h i s  d e c i s i o n .
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I. i: i.
• » •:• e v i d e n c e  o f  ' ’g o o d  c a u s e ' . '  i n  f a i l i n g  t o  d o  s o .  P r e s e n t  f e a s i b i l i t yI*I i s  a l s o  o u t s i d e  t h e  s c o p e  o f  an  a n a l y s i s  o f  w h a t  h a s  h a p p e n e d

♦. t o  d a t e .  *i . 2 .  F a i l u r e  t o  o b t a i n  f i n a n c i n ga .  C o l l a p s e  o f  t h e  GHS a r r a n g e m e n t .C i r c u m s t a n c e s  s u r r o u n d i n g  t h e  c o n t r a c t u a l  a r r a n g e m e n t s  b e t w e e n  LOC a n d  GHS do n o t  s u p p o r t  a f i n d i n g  o f  g o o d  c a u s e .  F i r s t ,  t h i s  e p i s o d e  l a r g e l y  p r e r d a t e s  e n a c t m e n t  o f  t h e  c e r t i f i c a t e  o f  n e e d  l e g i s l a t i o n  a n d  i s s u a n c e  o f  r e s p o n d e n t ' s  C / N .  W h i l e  t h e
t .C o m m i s s i o n e r  n e e d  n o t  d i s c o u n t  t o t a l l y  e v e n t s  w h i c h  o c c u r r e d  p r i o r  t o  i s s u a n c e  o f  L O C ' s  c e r t i f i c a t e ,  i t  w o u l d  b e  i n a p p r o p r i a t e  t o  : p r e d i c a t e  e i t h e r  f a i l u r e  t o  c o m p l e t e  c o n s t r u c t i o n ,  o r  g o o d  c a u s e  f o r  s u c h  f a i l u r e ,  on  s u c h  e a r l y  d e v e l o p m e n t s .  T h e  h o l d e r  o f  a g r a n d f a t h e r e d  c e r t i f i c a t e  i s  e n t i t l e d  t o  h a v e  i t s  p r o g r e s s  e v a l u a t e d  on t h e  same b a s i s  a s  o n e  who h a s  b e e n  t h r o u g h  t h e  r e v i e w  ,, p r o c e s s .  E q u i t y  r e q u i r e s  t h i s ,  s i n c e  p r i o r  t o  a d o p t i o n  o f  t h e  C/N l a w  i n  1 9 7 6 ,  r e s p o n d e n t  h a d  no r e a s o n  t o  f e a r  t h a t  f a i l u r e  t o  make p r o g r e s s  w i t h  i t s  c o n s t r u c t i o n  c o u l d  r e s u l t  i n  d e n i a l  o f  t h e  o p p o r t u n i t y  t o  p r o c e e d  a t  a l l .  R e s p o n d e n t ' s  E x h i b i t  R - 8 2  a p p r o p r i a t e l y  d e p i c t s  o n l y  e v e n t s  w h i c h  t r a n s p i r e d  d u r i n g  t h e  p e r i o d  1 9 7 7 - 1 9 8 1 .H o w e v e r ,  e v e n  i f  G H S '  w i t h d r a w a l  f r o m  t h e  p r o j e c t  i s  c o n s i d e r e d  on i t s  m e r i t s ,  g o o d  c a u s e  c a n n o t  b e  e s t a b l i s h e d .  D r .  B e i r n e  t e s t i f i e d  t h a t  t h e  c o n t r a c t  f o r  l o n g - t e r m  f i n a n c i n g  i t s e l f

ii c o n t e m p l a t e d  w i t h d r a w a l  by GHS i f  i n t e r e s t  r a t e s  r o s e  t o o  h i g h .L a k e  O t i s  c e r t a i n l y  made no  e f f o r t  t o  c o n t e s t  G H S '  r i g h t  t o  c e a s e  i t s  i n v o l v e m e n t  w i t h  t h e  p r o j e c t ;  LOC u l t i m a t e l y  r e i m b u r s e d  GHS i n  f u l l  on  i t s  o b l i g a t i o n  t o  P e o p l e s  B a n k .  T h u s ,  r e s p o n d e n t  a s s u m e d  a r i s k  w h i c h  a l t h o u g h  n o t  e x p e c t e d  t o  m a t e r i a l i z e ,  was e n v i s i o n e d
JOAN M, KATZ*7tT' i » r > c l e a r l y  e n o u g h  t o  be  c o n t a i n e d  w i t h i n  c o n t r a c t  n e g o t i a t i o n s .  S e e ,

t u . r i  n o
a * 9?!0t
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' G l e n d a l e  F e d e r a l  S a v i n g s  and L o a n  A s s n .  v .  M a r i n a  V l e w ,  E t c , ,135 C a l .  R p t r . 8 0 2 ,  8 3 3 .  66 C a l .  A p p .  3d 85 ( 1 9 7 7 ) .b .  F a i l u r e  Co o b t a i n  A n c h o r a g es p o n s o r s h i p  o f  t a x - e x e m p t  b o n d s .T h e  A n c h o r a g e  A s s e m b l y  c o n s i d e r e d  s p o n s o r s h i p  o f  t h eL a k e  O t i s  b o n d s  on J u n e  2 1 ,  1977 a n d  a g a i n  o n  J u n e  2 5 ,  1 9 7 7 .  A t
\t h e  l a t t e r  m e e t i n g ,  t h e  c h a i r p e r s o n  o f  t h e  M u n i c i p a l  H e a l t hC o m m i s s i o n  o p p o s e d  A s s e m b l y  a p p r o v a l  o f  t h e  L a k e  O t i s  r e s o l u t i o na n d  s o u g h t  a d e l a y  f o r  p u r p o s e s  o f  c o n d u c t i n g  a C o m m i s s i o n  r e v i e wo f  t h e  p r o p o s a l .  B e i r n e  o p p o s e d  a n y  p o s t p o n e m e n t ,  d i s i n g e n u o u s l ya s s e r t i n g  t h a t  a n y  d e l a y  w o u l d  i n t e r f e r e  w i t h  h i s  c o n s t r u c t i o ns c h e d u l e .  I n  r e a l i t y ,  he knew t h a t  i t  was v i r t u a l l y  c e r t a i n  t h a tt h e  C o m m i s s i o n  w o u l d  f i n d  no  n e e d  f o r  t h e  p r o j e c t .  W h i l e  t h eA s s e m b l y  a b i d e d  by B e i r n e ' s  w i s h e s  a n d  r e p r e s e n t a t i o n s  a n d  a p p r o v e d

«■the r e s o l u t i o n ,  t h e  m a y o r  s u b s e q u e n t l y  v e t o e d  i t  i n  r e s p o n s e  t o  M u n i c i p a l  H e a l t h  C o m m i s s i o n  d a t a  a n d  L O C ' s  c i r c u m v e n t i o n  o f  t h e  C o m m i s s i o n  p r o c e s s .  T h e  A s s e m b l y  c o u l d  n o t  o v e r r i d e  t h e  v e t o .  F i n d i n g s  o f  F a c t  5 2 ,  5 3 ,  5 5 ,  an d  5 8 .  S o u t h  C e n t r a l  a l s o  commun- i c a t e d  w i t h  t h e  A n c h o r a g e  A s s e m b l y ,  a l t h c u g h  i t s  m e s s a g e  t o o k  t h e  f o r m  o f  p r o v i d i n g  f a c t o r s  f o r  A s s e m b l y  c o n s i d e r a t i o n ,  r a t h e r  t h a n  e x p r e s s i n g  s p e c i f i c  o p p o s i t i o n  t o  t h e  p r o j e c t .  F i n d i n g  o f  F a c t  5 7 .  T h e  m a y o r ' s  v e t o  d i d  n o t  i n d i c a t e  a n y  r e l i a n c e  on p e t i -  X  t i o n e r ' s  c o r r e s p o n d e n c e .I t  i s  e v i d e n t  t h a t  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n ' s  • o p p o s i t i o n  p l a y e d  a p i v o t a l  r o l e  i n  t h e  m a y o r a l  v e t o  o f  t h e  A n c h o r a g e  r e s o l u t i o n .  U p o n  i n i t i a l  c o n s i d e r a t i o n ,  i t  a p p e a r e d
• it h a t  e q u i t y  r e q u i r e d  a f i n d i n g  o f  g o o d  c a u s e  i n  t h i s  i n s t a n c e .T h e  r e s o l u t i o n ' s  d e f e a t ,  a f t e r  a l l ,  was p r e m i s e d  o n  b od n e e d  p r o -  

o a .n  M. k a t z  j e c t i o n s .  And bed n e e d  p r o j e c t i o n s  w e r e  e l i m i n a t e d  b y  t h e
A ! T C " . ' • * »  * T t A . V L e g i s l a t u r e  when i t  d e t e r m i n e d  t o  a u t h o r i z e  g r a n d f a t h e r  c e r t i f -
CH:*S5C. *•-. »5!0!iic7.2ji.7ts* i c a t e s  f o r  f a c i l i t i e s  s u c h  a s  t h e  L a k e  O t i s  C o m m u n i t y  H o s p i t a l .
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itl*' T o  h o l d  r e s p o n d e n t  e f f e c t i v e l y  a c c o u n t a b l e  f o r  a l o s s  a r i s i n g  o u t  o f  bed n e e d  c a l c u l a t i o n s  s e e m e d ,  t h u s ,  t o  n e g a t e  l e g i s l a t i v e  

< i n t e n t . Th e r i s k  t h a t  p a r t i c u l a r  f i n a n c i n g  o p t i o n s  may n o t  p r o v ew o r k a b l e ,  h o w e v e r ,  i s  i n h e r e n t  i n  a v e n t u r e  o f  t h i s  s o r t .  M o s t
■c r i t i c a l l y ,  r e s p o n d e n t  r e c o g n i z e d  f r o m  t h e  o u t s e t  o f  t h i s  e n t e r ­p r i s e  t h a t  t h e  p r o j e c t ' s , f e a s i b i l i t y  —  a n d  t h u s  i t s  a b i l i t y  t oAg a r n e r  f i n a n c i a l  s u p p o r t —  was d e p e n d e n t  u p o n  a f i n d i n g  o f  n e e d  f o r  t h e  a d d i t i o n a l  b e d s  t h e  h o s p i t a l  w o u l d  p r o v i d e .  I n  i t s  1972 f e a s i b i l i t y  s t u d y ,  A m e r i c a n  H e a l t h  F a c i l i t i e s ,  I n c .  s t a t e s :

I n  t h e ' f a l l  o f  1 9 7 1 ,  i t  was n o t  p o s s i b l e  f o r  t h e  A n c h o r a g e  c o m p r e h e n s i v e  ' B '  a g e n c y  t o  make r e c o m m e n d a t i o n s  r e l a t i v e  t o  c e r t i f i c a t e  • o f  n e e d  a p p l i c a t i o n s  b e c a u s e  i t  l a c k e d  a d e q u a t ei n f o r m a t i o n  a n d  a n a l y s i s  on h e a l t h  c a r e  d e l i v e r y  i n  i t s  a r e a .  Two r e p o r t s ,  o n e  c o m p l e t e d  a nd o n e  b e i n g  c o m p l e t e d ,  s h o u l d  s a t i s f y  t h e  r e q u i r e m e n t  f o r  a r e a  s t u d i e s .E x h .  R - 2 ,  " B a c k g r o u n d . "  T h e  b u l k  o f  t h e  s t u d y  c o n s i s t s  o f  a na n a l y s i s  o f  s e r v i c e  a r e a  n e e d s  a n d  u t i l i z a t i o n  e s t i m a t e s .  T h u s ,y e a r s  p r i o r  t o  e n a c t m e n t  o f  t h e  s t a t e  c e r t i f i c a t e  o f  n e e d  l e g i s -
- sl c t i o n ,  p r o j e c t  s p o n s o r s  w e r e  a w a r e  t h a t  bed n e e d  was a n  i s s u e  t o  b e  r e c k o n e d  w i t h  a n d  c o n s t i t u t e d ,  t h e r e f o r e ,  a r i s k  t h e n  a s s u m e d .  I n  l i g h t  o f  t h i s  e a r l y  a w a r e n e s s ,  l o s s  o f  t h e  A n c h o r a g e  bond r e s o l u t i o n  c a n n o t  p r o v i d e  " g o o d  c a u s e "  f o r  L O C ’ s f a i l u r e  t o  c o m p l e t e  c o n s t r u c t i o n .c . F a i l u r e  t o  o b t a i n  W a s i l l a  bond s p o n s o r s h i p .W a s i l l a  c o n s t i t u t e d  a more  p r o t r a c t e d  r e p l a y  o f  t h e  A n c h o r a g e  s i t u a t i o n ,  w i t h  S o u t h  C e n t r a l  r a t h e r  t h a n  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  a c t i v e l y  o p p o s i n g  t h e  bond r e s o l u t i o n .  F o r  t h e

4 r e a s o n s  s t a t e d  p r e v i o u s l y ,  t h e  W a s i l l a  d e f e a t  c a n n o t  s u p p o r t  a
)AN '•*• K#-»T2KCJ j - 1 f i n d i n g  o f  " g o o d  c a u s e . "  B e i r n e ' s  own s t a t e m e n t s ,  m o r e o v e r ,
$vmi j:: vHer«e,*< »*:c! i n d i c a t e  t h a t  f i n a n c i n g  t h r o u g h  t h e  W a s i l l a  m e c h a n i s m  c e a s e d  t oiC7i w “
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be a r e a l i s t i c  o p t i o n  some m o n t h s  b e f o r e  t h e  r e s o l u t i o n  was a c t u a l l y  d e f e a t e d  a t  t h e  p o l l s .
%^  On A u g u s t  1 2 ,  1 9 7 8 ,  bo n d  c o u n s e l  B o r g e  n o t i f i e d  B e i r n eo f  h i s  i n t e n t  t o  w i t h d r a w  f r o m  r e p r e s e n t a t i o n  o f  LOC b a s e d  on c h a n g e s  i n  I . R . S .  r u l e s  w h i c h  r e n d e r e d  the- b o n d  p a c k a g e  l e s s  s e c u r e .  A c c o r d i n g  t o  B e i r n e ,  B o r g e ' s  a c t u a l  w i t h d r a w a l  t o o k  p l a c e  no l a t e r  t h a n  A u g u s t  2 4 , ' 1 9 7 8 .  E x h .  P - 4 4 ,  p .  2 8 .  B e i r n e ' s  r e f l e c ­t i o n s  on t h i s  e v e n t  i n c l u d e  t h e  f o l l o w i n g  s t a t e m e n t s :

4 U n l e s s  C i n c o t t a  c a n  f i n d  o t h e r  l e g a l  c o u n s e l ,  t h e  d e a l  i s  o f f ,  a n d  t h e  p r o j e c t  i s  p o s t p o n e d  i n ­d e f i n i t e l y .  T h e r e  a p p e a r s  t o  be no  way a t  t h i s  t i m e  C i n c o t t a  s a y s  t o  f i n a n c e  t h e  b o n d s  b y  a s i m p l e  s t r a i g h t  f o r w a r d  bon d s a l e  o f  t h e  2 1 . 5  m i l l i o n .  He n e e d s  t h i s  r e f u n d i n g  m e c h a n i s m  i n  o r d e r  t o  s t r e n g t h e n  t h e  bond i s s u e .  . . .I d . And o n  O c t o b e r  9 ,  1 9 7 8 ,  B e i r n e  w r o t e  t o  Ed G i l g a n :N o ,  we d o n ' t  h a v e  t h e  H o s p i t a l  p a c k a g e  p u t  t o g e t h e r  y e t .  We a l m o s t  h a d  i t  i n  A u g u s t  b u t  i t  s l i p p e d  t h r o u g h  o u r  f i n g e r s  a g a i n .The l i t t l e  c i t y  o f  W a s i l l a ,  a b o u t  50 m i l e s  n o r t h  o f  A n c h o r a g e  s p o n s o r e d  o u r  b o n d s  s o  we w e r e  a b l e  t o  g e t  t a x  e x e m p t  b o n d i n g ,  b u t  we c a n ' t  s e l l  t h e  b o n d s  y e t . .  .  . We h a v e  t o  f i n d  some way t o  s t r e n g t h e n  t h e  b o n d s .E x h .  P - 5 9 .  T h e  p e t i t i o n  r e q u e s t i n g  a r e f e r e n d u m  on t h e  W a s i l l a  bond r e s o l u t i o n  was n o t  c e r t i f i e d  by t h e  c l e r k ' s  o f f i c e  u n t i l  S e p t e m b e r  2 2 ,  1 9 7 8 .  E x h .  R - 2 8 .  And t h e  e l e c t i o n  was a l m o s t  tw o m o n t h s  l a t e r .  Y e t ,  a s  s e e n  a b o v e ,  a s  o f  l a t e  A u g u s t ,  B e i r n e  k n ew  t h a t  t h i s  s o u r c e  o f  f i n a n c i n g  was o f  l i t t l e  p r e s e n t  b e n e f i t  t o  L a k e  O t i s . L i k e  t h e  d e f e a t  a t  t h e  p o l l s ,  t h e  c h a n g e  i n  I . R . S ,  r u l e s  a n d  s u b s e q u e n t  w i t h d r a w a l  o f  bond c o u n s e l  c a n n o t  e s t a b l i s h  g o o d  c a u s e .  T h e r e  i s  no v e s t e d  r i g h t  t o  r e l y  on t h e  c o n t i n u e d  e x i s t e n c e  
. k a t z  3 P a r t i c u l a r  p i e c e  o f  l e g i s l a t i o n  o r  r e g u l a t i o n .  S e e , A r c t i c
AT LAWtvc- S t r u c t u r e s ,  I n c .  v .  W e d m o r e , 605 P . 2d 4 2 6 ,  4 3 6  ( A l a s k a  1 9 7 9 ) ;
tr. 9 ^ 0 )
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L l o y d  v .  M u r p h y ,  s u p r a  a t  5 1 .  L e g i s l a t i v e  c h a n g e s  r e l a t i n g  t o  d e s i r a b l e  f u n d i n g  m e c h a n i s m s  c o n s t i t u t e d  a f o r e s e e a b l e  r i s k  f r o m  t h e  t i m e  t h e  p r o j e c t  was c o n c e i v e d .  And l o s s  o f  t h e  r e f u n d i n g  m e c h a n i s m  d i d  n o t  make t h e  bond s a l e  i m p o s s i b l e ,  o n l y  l e s s  a t t r a c ­t i v e .  5 e i r n e  s i m p l y  n e v e r  g e n e r a t e d  t h e  N a t i v e  o r  u n i o n  s u p p o r t  w h i c h  he j u d g e d  n e c e s s a r y  t o  s t r e n g t h e n  t h e  b o n d s .  S e e  E x h s .  P - 1 3Ia n d  P - 1 3 A . #d-^ F a i l u r e  t o  o b t a i n  AMFA f i n a n c i n g .The AMFA a p p l i c a t i o n  was n e v e r  p u r s u e d  i n  g o o d  f a i t h .T h e  r e l e v a n t  s t a t u t e  p r o v i d e d :AS 1 8 . 2 6 . 2 2 0 .  F a c i l i t y  c o m p l i a n c e  w i t h  h e a l t h  and s a f e t y  l a w s  and l i c e n s i n g  r e q u i r e ­m e n t s  . ! ; . A m e d i c a l  f a c i l i t y  i s s u e d  a c e r t i f i c a t e  o f  n e e d  u n d e r  S e c .  4 ,  c h .  2 7 5 ,SLA 1976 b y  v i r t u e  o f  b e i n g  i n  e x i s t e n c eo r  u n d e r  c o n s t r u c t i o n  b e f o r e  J u l y  1 ,  1 9 7 6 ,m u s t  n e v e r t h e l e s s  f u l l y  m e e t  t h e  r e q u i r e m e n t s  o f  AS 1 8 . 0 7 . 0 1 1  -  1 8 . 0 7 . 1 1 1  i n  o r d e r  t o  be e l i g i b l e  f o r  f u n d i n g  u n d e r  [ t h e  AMFA l e g i s l a t i o n ] .E x h .  R - 3 2 .  The r e f e r e n c e d  s e c t i o n s ,  AS 1 8 . 0 7 . 0 1 1 - 1 1 1 ,  i n c l u d e  t h o s e  e s t a b l i s h i n g  t h e  r e q u i r e m e n t  f o r  o b t a i n i n g  a c e r t i f i c a t e  o f  n e e d  b a s e d ,  i n  p a r t ,  on  t h e  a v a i l a b i l i t y  a n d  q u a l i t y  o f  e x i s t i n g '  h e a l t h  c a r e  r e s o u r c e s .  The AMFA l e g i s l a t i o n ,  t h u s ,  r e q u i r e d  LOC t o  u n d e r g o  a s t a n d a r d  C/N r e v i e w  p r o c e s s  i f  i t  h o p e d  t o  o b t a i n  f u n d s  t h r o u g h  t h i s  a g e n c y ,  B e i r n e  (a l e g i s l a t o r ) ,  was a w a r e  o ft h i s  f a c t .  F i n d i n g  o f  F a c t  i l l .  He was a l s o  a w a r e  t h a t  i n  a l ll i k e l i h o o d ,  LOC w o u ld  n o t  r e c e i v e  th'*  b l e s s i n g s  o f  t h e  h e a l t h  p l a n n i n g  a g e n c i e s  i n  l i g h t  o f  t h e i r  be d n e e d  p r o j e c t i o n s  a t  t h e  t i m e .  So  h e  f i l e d  t h e  a p p l i c a t i o n ,  b u : ' n o t  t h e  s u p p o r t i n g  d o c u m e n ­t a t i o n  and n o t  t h e  $ 1 , 0 0 0  f i l i n g  f e e .  U l t i m a t e l y ,  h e  i n f o r m e d  AMFA t o  w i t h h o l d  c o n s i d e r a t i o n  o f  L O C ' s  a p p l i c a t i o n  i n d e f i n i t e l y  . v...<ATZ i n  l i -oh c  °* p e n d i n g  l i t i g a t i o n .  F i n d i n g  o f  F a c t  1 1 6 .  G o o d  c a u s e  f o r  f a i l u r e  t o  c o m p l e t e  c o n s t r u c t i o n  c a n n o t  be  p r e d i c a t e d  i n  a n y  p a r t  on  L O C ' s  n o n - p r o c e s s i n g  o f  i t s  i n c o m p l e t e  a n d  d e c e p t i v e  AMFA a p p l i c a  t i o n .
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‘ e. F a i l u r e  Co o b t a i n  f i n a n c i n g  t h r o u g h
\\ • e i t h e r  t h e  A l a s k a  P a c i f i c  B a n k  o rH o s p i t a l  C o r p o r a t i o n  o f  A m e r i c a .On M a r c h  2 4 ,  1 9 8 0 ,  P r o v i d e n c e  a n d  S o u t h  C e n t r a l  b o t h  

y  f i l e d  a d m i n i s t r a t i v e  a p p e a l s  f r o m  D e p u t y  C o m m i s s i o n e r  M c G i n n i s '  d e t e r m i n a t i o n  o f  s u b s t a n t i a l  i m p l e m e n t a t i o n .  On A p r i l  8 ,  1 9 8 0 ,  P r o v i d e n c e  b r o u g h t  i t s  c i v i l  a c t i o n  a g a i n s t  t h e  D e p a r t m e n t  i n  s u p e r i o r  c o u r t .  And on A u g u s t  8 ,  1 9 8 0 ,  S o u t h  C e n t r a l  i n i t i a t e d  t h e s e  r e v o c a t i o r u p r o c e e d i n g s .  F i n d i n g s  o f  F a c t  1 3 0 ,  131 a n d  1 3 7 .P e t i t i o n e r  h a s  a c k n o w l e d g e d  t h a t  i t  i s  a p p r o p r i a t e  t o  c o n s i d e r  r e s p o n d e n t ' s  f a i l u r e  t o  c o m p l e t e  c o n s t r u c t i o n  o n l y  up t o  t h e  t i m e  t h i s  p r o c e e d i n g  was c o m m e n c e d .  A s  i n d i c a t e d  p r e v i o u s l y ,  m o r e o v e r ,  r e s p o n d e n t ' s  a u t h o r i t i e s  i n d i c a t e  t h a t  t i m e  f r a m e s  f o r  c o m p l e t i n g  a c t i v i t i e s  u n d e r  v a r i o u s  g o v e r n m e n t a l  p e r m i t s  o r  l i c e n s e s  s h o u l d  be t o l l e d  when p e r f o r m a n c e  i s  r e n d e r e d  i m p o s s i b l e  • o r  i m p r a c t i c a b l e  by  v i r t u e  o f  a d v e r s e  a d m i n i s t r a t i v e  o r  j u d i c i a l  p r o c e e d i n g s .  E . g . , S m i t h  v .  B o a r d  o f  A p p e a l s  o f  3 r o o k l y n ,  316 N . E . 2 d  501 ( M a s s .  1 9 7 4 ) ;  B e l f e r  v .  B u i l d i n g  Corr.m'n o f  B o s t o n ,294 N . E . 2 d  847 ( M a s s .  1 9 7 3 ) .  Common s e n s e  and p r i n c i p l e s  o f  e q u i t y  r e q u i r e  no l e s s . ^I n  l i g h t  o f  t h e  f a c t  t h a t  t h e  b a n k  a n d  HCA f i n a n c i n g  s o u r c e s  w ere p u r s u e d ,  and f a i l e d ,  u n d e r  t h e  c l o u d  o f  t h e  P r o v i d e n c e  an d S o u t h  C e n t r a l  a c t i o n s ,  g o o d  c a u s e  e x i s t s  f o r  f a i l i n g  t o  c o m ­p l e t e  c o n s t r u c t i o n  d u r i n g  t h i s  p e r i o d .3 .  W i t h d r a w a l  o f  M o d e r n  C o n s t r u c t i o n .M o d e rn  C o n s t r u c t i o n ,  i n  j o i n t  v e n t u r e s h i p  w i t h  T r i /A l a s k a  C o n s t r u c t i o n ,  a g r e e d  t o  p e r f o r m  d e s i g n  a n d  e s t i m a t i n g  w o r k  on t h e  h o s p i t a l  p r o j e c t  i n  r t i J j - M a r c h ,  1 9 7 6 .  I n  J u l y ,  1 9 7 6 ,  M o d e r n  d e c l i n e d  t o  p r o c e e d  w i t h  f u r t h e r  w o r k  on t h e  p r o j e c t .  F i n d i n g  o f  F a c t  3 8 .  R e g a r d l e s s  o f  t h e  r e a s o n s  f o r  M o d e r n ' s  w i t h d r a w a l ,
, KATZ t h i s  i n c i d e n t  c a n n o t  s u p p o r t  r e s p o n d e n t ' s  e f f o r t  t o  show " g o o d  ‘ ’Y£5C' c a u s e . "  M o d e r n ' s  i n v o l v e m e n t  p r e d a t e d  i s s u a n c e  o f  t h e  c e r t i f i c a t e
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o f  n e e d .  M o d e r n ' s  s e r v i c e s  m o r e o v e r ,  w e r e  e n g a g e d  a t  a t i m e  when new f i n a n c i n g  was n o t  b e i n g  a c t i v e l y  p u r s u e d  ( w i t h  t h e  p o s s i b l e ,  s h o r t - l i v e d  i n v e s t i g a t i o n  i n t o  FHA f i n a n c i n g )  i n  l i g h t  o f  t h e  GHS d e b t  l i q u i d a t i o n  p r o c e s s .  M o d e r n ' s  w o rk  p r o d u c t ,  a d d i t i o n a l l y ,  and i n t e r e s t  i n  t h e  j o i n t  v e n t u r e ,  w e r e  t r a n s f e r r e d  t o  T r i / A l a s k a  w h i c h  c o n t i n u e d  t o  c o n t r i b u t e  t o  t h e  p r o j e c t .  O t h e r  c o n t r a c t o r s  w e r e  s u b s e q u e n t l y  b r o u g h t  on  b o a r d  w i t h o u t  a n y  s h o w i n g  o f  m a t e r i a l  p r e j u d i c e  t o  r e s p o n d e n t .4 .  I n t e r f e r e n c e  by  S o u t h  C e n t r a l ,  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n ,  and P r o v i d e n c e .v R e s p o n d e n t  f o c u s e s  t r e m e n d o u s  en e**gy r r . ,  a n d  a t t e n t i o nt o ,  t h e  a l l e g e d l y  c o n s p i r a t o r i a l  e f f o r t s  by  S o u t h  C e n t r a l ,  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n ,  a n d  l o c a l  h o s p i t a l s ,  p a r t i c u l a r l y  P r o v i d e n c e ,  t o  t h w a r t  L O C ' s  c o n s t r u c t i o n  p l a n s .  S e e , e . g . ,F i n d i n g s  o f  F a c t  1 0 6 ,  1 3 8 .  T h e s e  e n t i t i t e s  c e r t a i n l y  h a v e  v o i c e d  o p p o s i t i o n  t o  t h e  L a k e  O t i s  H o s p i t a l .  As  i n d i c a t e d  a b o v e ,  i n  t h e  c a s e  o f  l i t i g a t i o n  f i l e d  ‘ a g a i n s t  r e s p o n d e n t ,  g o o d  c a u s ex *d o e s  e x i s t  f o r  L O C ' s  f a i l u r e  t o  c o m p l e t e  i t s  a u t h o r i z e d  a c t i v i t i e s  d u r i n g  t h e  t i m e  p e r i o d s  i n v o l v e d .  O t h e r  a c t i o n s  o f  t h e s e  a g e n c i e s  and c o m p e t i t o r s ,  h o w e v e r ,  do n o t  j u s t i f y  a d d i t i o n a l  f i n d i n g s  o f  " g o o d  c a u s e . "
- 1S T h e h e a l t h  p l a n n i n g  a g e n c i e s  e x p r e s s e d  t h e i r  v i e w s  o p e n l y ,  p r i m a r i l y  t h r o u g h  c o r r e s p o n d e n c e  w i t h  and t e s t i m o n y  b e f o r e  e l e c t e d  o f f i c i a l s .  T h e  m e s s a g e  -was v i r t u a l l y  t h e  same t h r o u g h o u t :  e x i s t i n g  be d n e e d  d i d  n o t  j u s t i f y  c o n s t r u c t i o n  o f  t h e  L a k e  O t i s  h o s p i t a l .  O t h e r  c o n c e r n s  r a i s e d ,  s u c h  a s  e c o n o m i e s  o f  s c a l e ,  w ere o f  a s i m i l a r l y  l e g i t i m a t e  n a t u r e .  No u n d e r h a n d e d

JOAN M. KATZi :u .v  o r  d e v i o u s  t a c t i c s ,  no ad h o m i n c n  a t t a c k s  on D r .  B e i r n e  o r  o t h e r -;i< v.cr ii> »■ —— ■ - - —— —
s..-i i:s'Ton w i s e  q u e s t i o n a b l e  g r o u n d s  f o r  o p p o s i n g  t h e  p r o j e c t ,  w e r e  e s t a b ­l i s h e d  a t  h e a r i n g .  E v e n  i f  r e s p o n d e n t ' s  v e r s i o n  o f  t h e  e v e n t s
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s u r r o u n d i n g  M o d e r n ' s  w i t h d r a w a l  ‘f r o m  t h e  p r o j e c t  w e r e  t o  b e  a c c e p t e d ,  i t  i s  e v i d e n t  t h a t  t h i s  a c t i o n  by o n e  c o n t r a c t o r  h a d  no  b e a r i n g  on L O C ' s  o v e r r i d i n g  p r o b l e m :  i t s  i n a b i l i t y  t o  o b t a i n  f  i n a n e  i r . g . A g e n c y  o p p o s i t i o n  m a t e r i a l l y  i m p a c t e d  t h e  p r o j e c t  i n  1977 a n d  1 9 7 8 ,  when f i r s t  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n ,
ta n d  t h e n  S o u t h  C e n t r a l ,  w e r e  i n s t r u m e n t a l  i n  a c h i e v i n g  t h e  d e f e a to f  t h e  A n c h o r a g e  a n d  W a s i l l a  bo n d  r e s o l u t i o n s ,  r e s p e c t i v e l y .

#
AT h e  a g e n c i e s '  a c t i o n s  h o w e v e r ,  s h o u l d  h a v e  come a s  n o  s u r p r i s e  t o  B e i r n e .  B e i r n e  had p r e v i o u s l y  s u b j e c t e d  t h e  p r o j e c t  t o  r e v i e w  by  t h e  f o r e r u n n e r  o f  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n ,  t h e  C o m p r e ­h e n s i v e  H e a l t h  P l a n n i n g  C o u n c i l .  F i n d i n g s  o f  F a c t  2 ,  1 1 .  B y  o r d i n a n c e ,  t h e  C o m m i s s i o n  was c h a r g e d  w i t h  a d v i s i n g  t h e  m a y o r  a n d  A s s e m b l y  on i s s u e s  a f f e c t i n g  c o m p r e h e n s i v e  h e a l t h  p l a n n i n g .  S e e , GAAB O R - 7 3 - 1 4 1 ;  AMC 1 6 . 0 5 . 0 5 0 .  As  d i s c u s s e d ,  i n f r a  a t  p p .  5 3 - 5 4 ,  S o u t h  C e n t r a l  was s i m i l a r l y  d i r e c t e d  t o  s e e k  i m p l e m e n ­t a t i o n  o f  i t s  h e a l t h  p l a n  f o r  t h e  r e g i o n .  And a s  d i s c u s s e d ,  s u p r a , a t  p .  4 3 ,  r e s p o n d e n t  had l o n g  b e e n  a w a r e  t h a t  be d  n e e d  was a c i ' i t i c a l  f a c t o r  i n  p r o j e c t  f e a s i b i l i t y .  B e i r n e  h a d  r e a s o n ,  t h u s ,  t o  a n t i c i p a t e  t h e  c o n c e r n s  r a i s e d  b y  t h e s e  two a g e n c i e s ;  r e s p o n d e n t  c a n n o t  p r e d i c a t e  " g o o d  c a u s e "  o n  t h e  f a c t  t h a t  S o u t h  C e n t r a l  a n d  t h e  C o m m i s s i o n  p e r f o r m e d  t h e i r  l e g a l l y  m a n d a t e d  d u t i e s . C .  O p p o r t u n i t y  t o  C o m p l e t e  C o n s t r u c t i o n  P r i o r  t o  t h e  I n s t i g a t i o n  o f  L i t i g a t i o n .

OAK M. KATZ 
a t 7 3 a : ; c y  a t  l / wi * . v t t r  s :x t h  *vr..

f ' J I T I  i  C L  

CHC*AG£. K  97501 
(tC 71 271.7C34

" G o o d  c a u s e "  h a s  b e e n  f o u n d ,  f o r  L O C ' s  f a i l u r e  t o  s e c u r e  f i n a n c i n g  f r o m  J u l y  2 6 ,  1979 when t h e  m u n i c i p a l  l i t i g a t i o n  was f i l e d ,  t o  t h e  p r e s e n t  t i m e .  An u l t i m a t e ,  c o n c l u s i o n  o f  " g o o d  c a u s e "  w o u l d  b e  i n a p p r o p r i a t e ,  h o w e v e r ,  i f  r e s p o n d e n t  h a d  t h e  o p p o r t u n i t y  t o  make s u b s t a n t i a l  p r o g r e s s  on i t s  p r o j e c t  p r i o r
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t s i r i  i t s  CMCAttr S?!C'
C&07)

. t o  t h i s  t i m e .  R e s p o n d e n t ' s  own a r g u m e n t s  s u g g e s t  t h a t  i t  h a ds u c h  o p p o r t u n i t y .  •• - -R e s p o n d e n t  h a s  r e p r e s e n t e d  t h a t  two y e a r s  i s  a n  a p p r o -p r i a t e  p e r i o d  o f  t i m e  i n  w h i c h  i t  may be e x p e c t e d  t h a t  a C/Nh o l d e r  c a n  " a c q u i r e  f i n a n c i n g ,  . . . a c q u i r e  t h e  n e c e s s a r y  c o n -
■s t r u c t i o r .  l i c e n s u r e  an d  . .  . c o m p l e t e  a r c h i t e c t u r a l  an d  e n g i n e e r i n g  d r a w i n g s  p r i o r  t o  co m m en cem e nt  o f  c o n s t r u c t i o n  o f

A  #a h o s p i t a l . "  R e s p o n d e n t ' s  P o s t - H e a r i n g  Memorandum a t  3 1 ,  P l e a d i n g
4  ,T a b  3 3 .  R e s p o n d e n t ' s  s o u r c e  i s  E x h .  R - 7 6 ,  t h e  B r o w n  A f f i d a v i t .M r .  B r o w n ' s  o n l y  m e n t i o n  o f  a t w o - y e a r  p e r i o d  i s  i n  p a r a g r a p h  12 o f  h i s  a f f i d a v i t ,  i n  w h i c h  h e  e s t i m a t e s  t h a t  tw o  y e a r s  c o u l d  be r e q u i r e d  t o  " c o m p l e t e  c o n s t r u c t i o n  o f  a 1 2 5 - b e d  a c u t e - c a r e  h o s p i t a l  f a c i l i t y  i n  A n c h o r a g e . "  E x h .  R - 7 6  a t  A .  B row n  i n d i c a t e s  t h a t  P r o v i d e n c e  a n t i c i p a t e s  t h e  n e e d  f o r  o n l y  s e v e n  m o n t h s  f r o m  t h e  d a t e  o f  r e c e i p t  o f  a c e r t i f i c a t e  o f  n e e d  t o  t h e  c o m m e n c e m e n t  o f  o n - s i t e  c o n s t r u c t i o n  a c t i v i t i e s .  And L O C ' s  1977 C/N w a s  g r a n t e d  f o r  a p e r i o d  o f  18 m o n t h s ,  i n  k e e p i n g  w i t h  t h e  p r o v i s i o n s  o f  7 AAC 0 7 . 0 9 0 ( d ) .Th e two y e a r s  a f t e r  r e c e i p t  o f  i t s  C /N  a n d  p r i o r  t o

f  —  -— —t h e  f i l i n g  o f  t h e  f i r s t  l e g a l  a c t i o n  a g a i n s t  L O C  w o u l d  s e e m ,  t h u s ,  t o  h a v e  c o n s t i t u t e d  a r e a s o n a b l e  p e r i o d  o f  t i m e  t o  e x p e c t  r e s p o n d e n t  a t  l e a s t  t o  o b t a i n  f i n a n c i n g  a n d  r e - c o m m e n c e  o n - s i t e  w o r k  w i t h  t h e  e x p e c t a t i o n  o f  f i n i s h i n g  c o n s t r u c t i o n  t h i s  y e a r  a t  t n e  l a t e s t .  B e c a u s e  t h i s  t i m e  was a v a i l a b l e  t o  LOC ( q u i t e  a p a r t  f r o m  t h e  e a r l i e r  y e a r s  o f  p r o j e c t  i n i t i a t i o n ) ,  i t  c a n n o t  be s a i d  t o  h a v e  d e m o n s t r a t e d  " g o o d  c a u s e "  f o r  i t s  f a i l u r e  t o  c o m p l e t e  c o n s t r u c t i o n .I I I .  RESPONDENT'S  C E R T I F I C A T E  OF NEED SHOULD BE R EVO KED.A .  C o m m i s s i o n e r ' s  D i s c r e t i o n .A s  1 8 . 0 7 . 0 8 1 ( d ) ( 2 )  p r o v i d e s  t h a t  " a  c e r t i f i c a t e  o f  n e e d  may be r e v o k e d "  ( e m p h a s i s  a d d e d )  i f  t h e  s p o n s o r  f a i l s ,
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‘w i t h o u t  g o o d  c a u s e ,  t o  c o m p l e t e  c o n s t r u c t i o n .  R e s p o n d e n t  c o r ­r e c t l y  o b s e r v e s  t h a t  t h i s  l a n g u a g e  i s  n o t  m a n d a t o r y ,  a l l o w i n g  f o r  c o n s i d e r a t i o n  o f  m a t t e r s  o f  e q u i t y  o r  p u b l i c  p o l i c y .  S e e ,F i e l d s  v .  K o d i a k  C i t y  C o u n c i l .  628 P . 2d 927 ( A l a s k a  1 9 8 1 ) ;  S t a t e  v .  S m i t h . 593 P . 2d 6 2 5 ,  629 ( A l a s k a  1 9 7 9 ) ;  R a i l r o a d  C o m m i s s i o n  v .  Brown E x p r e s s .  I n c . ,  399 S . W . 3 d  863 ( T e x .  1 9 6 6 ) ,  r e v  * d one t h e r  g r d s .  415 S . W , 2 d  397 ( T e x .  1 9 6 7 ) ;  C o p p e r  C o .  v .  I n d u s t r i a l  * #AC o m m i s s i o n .  188 P . 2d 1102 ( A r i z .  1 9 4 1 ) .  T h e  C o m m i s s i o n e r ,  h o w e v e r ,  c a n n o t  a c t  i n  a n  a r b i t r a r y  f a s h i o n ;  s h e  i s  r e s t r a i n e d  b y  t h e  d o c t r i n e s  o f  due p r o c e s s ,  e q u a l  p r o t e c t i o n ,  a n d  e x c e s s i v e  d e l e g a t i o n  o f  l e g i s l a t i v e  a u t h o r i t y  f r o m  s t r a y i n g  f a r  a f i e l d  f r o m  t h e  c r i t e r i a  e n u m e r a t e d  i n  t h e  s t a t u t e .  S e e , e . g . ,  M a r k s  v .  C i t y  o f  A n c h o r a g e , 500 P . 2d 644 ( A l a s k a  1 9 7 2 ) ;  Pan a m a R e f i n i n g  C o .  v .  R y a n , 293 U . S .  388 ( 1 9 3 9 ) ;  Y i c k  Wo. v .  H o p k i n s ,  118 U . S .356 ( 1 8 8 6 ) .Wft B .  R e s p o n d e n t ' s  D e f e n s e
'Ir o f  U n c l e a n  H a n d s .^  :

\\f • y  : 1 .  Amendment o f  p l e a d i n g s .^  On J a n u a r y  2 0 ,  1 9 8 2 ,  f i v e  d a y s  p r i o r  t o  t h e  c o m m e n c e m e n to f  t h e  h e a r i n g  i n  t h i s  c a s e ,  r e s p o n d e n t  n o t i f i e d  p e t i t i o n e r  a n d  t h e  h e a r i n g  o f f i c e r  by l e t t e r  t h a t  i t  i n t e n d e d  t o  r a i s e  t h e  d o c t r i n e s  o r ' l a c h e s  and u n c l e a n  h a n d s  a t  t h e  h e a r i n g .  T h e  l a c h e st*^  d e f e n s e  was s u b s e q u e n t l y  w i t h d r a w n ,  b u t  r e s p o n d e n t  s o u g h t  t o  am endt h e  p l e a d i n g s  t o  i n c l u d e  i t s  d e f e n s e  o f  u n c l e a n  h a n d s .  I t  i s  L O C ' s  p o s i t i o n  t h a t  S o u t h  C e n t r a l ' s  p r e v i o u s  o p p o s i t i o n  t o ,  a n d  a l l e g e d  i n t e r f e r e n c e  w i t h ,  t h e  d e v e l o p m e n t  o f  t h e  h o s p i t a l  p r o j e c t  s h o u l d  p r e c l u d e  p e t i t i o n e r  f r o m  now c o m p l a i n i n g  o .  r e s p o n d e n t ' s  f a i l u r e  1 t o  c o m p l e t e  t h i s  p r o j e c t .
i o a n  w. < a t z  P e t i t i o n e r  v i g o r o u s l y  o p p o s e d  t h i s  m o t i o n  a t  t h e  h e a r i n g .ATTC*:.T» AT LAW was t a k e n  u n d e r  a d v i s e m e n t  a t  t h a t  t i m e ,  a n d  t h e  p a r t i e s  t h e r e -
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T h i i i S l .  i ' .  1 5 5 5 *iffji a f t e r  s u b m i t t e d  memoranda a d d r e s s i n g  b o t h  t h e  a p p r o p r i a t e n e s s
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o f  g r a n t i n g  t h e  m o t i o n  t o  amend a n d  t h e  m e r i t s  o f  t h e  d e f e n s e  i t s e l f . I n  o p p o s i n g  amendm ent o f  t h e  p l e a d i n g s ,  p e t i t i o n e r  r e l i e sp r i m a r i l y  u p o n  t h e  p r o v i s i o n s  o f  AS 4 4 . 6 2 . 3 9 0  vchic h a l l o w  ar e s p o n d e n t  t o  r e q u e s t  a h e a r i n g  and p r e s e n t  new m a t t e r s  by  w a yo f  d e f e n s e  w i t h i n  15 d a y s  a f t e r  s e r v i c e  up on  h i m  o f  a n  a c c u s a t i o n .H o w e v e r ,  p e t i t i o n e r  f a i l s  t o  d i r e c t  t h e  C o m m i s s i o n e r ' s  a t t e n t i o nt o  t h a t  p o r t i o n  o f  AS 4 4 . 6 2 . 3 9 0 ( b )  w h i c h  s t a t e s :W i t h i n  t h e  t i m e  s p e c i f i e d  [15 d a y s ]  t h e  r e s p o n d e n t  may f i l e  one o r  more n o t i c e s  o f  d e f e n s e  u p o n  a n y  o r  a l l  o f  t h e  g r o u n d s  s e t  o u t  i n  ( a )  o f  t h i s  s e c t i o n  b u t  a l l  o f  t h e  n o t i c e s  s h a l l  be f i l e d  w i t h i n  t h a t  p e r i o d  u n l e s s  t h e  a g e n c y  i n  i t s  d i s c r e t i o n  a u t h o r i z e s  t h e  r i l i n g  o r  a l a t e r  n o t i c e .( E m p h a s i s  a d d e d . )  AS 4 4 . 6 2 . 4 0 0  a l l o w s  t h e  a g e n c y  t o  f i l e ,  o r  p e r m i tt h e  f i l i n g  o f ,  an  am ended a c c u s a t i o n  " a t  a n y  t i m e  b e f o r e  t h e  n a t t e ri s  s u b m i t t e d  f o r  d e c i s i o n . "  S e c t i o n s  4 4 . 6 2 . 3 9 0 ( b )  and 4 4 . 6 2 . 4 0 0 ,t a k e n  t o g e t h e r ,  s u g g e s t  a p o l i c y  a k i n  t o  t h a t  f o u n d  i n  C i v i l  R u l e1 5 ( a )  w h i c h  a u t h o r i z e s  a m e ndm ents  more t h a n  20 d a y s  a f t e r  s e r v i c eo f  an  a n s w e r  u p o n  " l e a v e  b y  c o u r t . "  The r u l e  f u r t h e r  s t a t e s :" [ L ] e a v e  s h a l l  be  f r e e l y  g i v e n  when j u s t i c e  s o  r e q u i r e s . "I n  W r i g h t  v .  V i c k a r y o u s , 598 P . 2d 4 9 0  ( A l a s k a  1 9 7 9 ) ,t h e  c o u r t  s e t  f o r t h  g u i d e l i n e s  f o r  t h e  e x e r c i s e  o f  d i s c r e t i o nu n d e r  R u l e  1 5 ( a ) :T h e  S u p r e m e  C o u r t  d e s c r i b e d  i n  Foman v .  D a v i s ,  371 U . S .  1 7 8 ,  1 8 2 ,  83 S . C t 7 ~ 2 7 7 ,230^ 9 L . E d . 2 d  2 2 2 ,  226 ( 1 9 6 2 ) ,  t h e  c o n d i t i o n s  u n d e r  w h i c h  d e n i a l  o f  an  amendment m i g h t  be p r o p e r : R u l e  1 5 ( a )  d e c l a r e s  t h a t  l e a v e  t o  amend " s h a l l  be f r e e l y  g i v e n  when j u s t i c e  s o  r e q u i r e s " ;  t h i s  m a n d a t e  i s  t o  be h e e d e d .S e e  g e n e r a l l y ,  3 M o o r e ,  F e d e r a lP r a c t i c e  (2d e d .  1 9 4 8 ) ,  [ S e c t i o n s ]1 5 . 0 8 ,  1 5 . 1 0 .  I f  t h e  u n d e r l y i n g  f a c t s  o r  c i r c u m s t a n c e s  r e l i e d  u p on by a p l a i n t i f f  may be a p r o p e r  s u b j e c t  o f  r e l i e f ,  he  o u g h t  t o  be a f f o r d e d  an o p p o r t u n i t y  t o  t e s t  h i s  c l a i m  on t h e  m e r i t s .I n  t h e  a b s e n c e  o f  a n y  a p p a r e n t
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o r  d e c l a r e d  r e a s o n — s u c h  a s  u n d u e  d e l a y ,  b a d  f a i t h  o r  d i l a t o r y  m o t i v e  on t h e  p a r t  o f  t h e  m o v a n t ,  r e p e a t e d  f a i l u r e  t o  c u r e  d e f i c i e n c i e s  b y  am e ndm en ts  p r e v i o u s l y  a l l o w e d ,  u n d u e  p r e j u d i c e  t o  t h e  o p p o s i n g  p a r t y  by v i r t u e  o f  a l l o w a n c e  o f  t h e  a m e n d m e n t ,  f u t i l i t y  o f  a m e n d m e n t ,  e t c . — t h e  l e a v e  s o u g h t  s h o u l d  a s  t h e  r u l e s  r e q u i r e ,  be " f r e e l y  g i v e n .T h i s  c o u r t  h a s . s t a t e d :A P r o b a b l y  t h e  m o s t  f r e q u e n t  r e a s o n  f o r  d e n y i n g  l e a v e  t o  amend i s  t h a t  i t  w o u l d  be p r e j u d i c i a l  t o  t h e  o p p o s i n g  p a r t y .  The p r e j u d i c e  c a n  r e s u l t  f r o m  t h e  o p p o s i n g  p a r t y  b e i n g  p u t  t o  an a d d e d  e x p e n s e ,  a more b u r d e n s o m e  and l e n g t h y  t r i a l ,  o r  i f  t h e  i s s u e s  b e i n g  r a i s e d  i n  t h e  am endm ent a r e  r e m o t e  f r o m  t h e  s c o p e  o f  t h e  o r i g i n a l  c a s e .E s t a t e  o f  Th om pson v .  M e r c e d e s - B e n z ,  I n c . , 514 P . 2d 1269^ 1271 TS TasR a 1973j  ( i o o t n o t e s  o m i t t e d ) .T h e c o u r t  n o t e d  t h a t  t h e  p l a i n t i f f s '  am ended c o m p l a i n t  o n l y  i n t r o ­d u c e d  a new t h e o r y ,  o b s e r v i n g  t h a t  " t h e  V i c k a r y o u s e s  w e r e  s t i l l  s u i n g  on  t h e  same c o n d u c t  o f  W r i g h t  w h i c h  was t h e  s u b j e c t  o f  t h e  — i n i t i a l  c o m p l a i n t . "  I d .T h e  same s i t u a t i o n  p r e v a i l s  h e r e .  P e t i t i o n e r  d i d  n o t  1c l a i m  t h a t  r e s p o n d e n t ' s  amendment w o u l d  r a i s e  new f a c t u a l  i s s u e s .No s h o w i n g  o f  p r e j u d i c e ,  no r e q u e s t  f o r  c o n t i n u a n c e  o r  o p p o r t u n i t y  t o  s u p p l e m e n t  t h e  r e c o r d  t o  r e s p o n d  t o  t h i s  d e f e n s e  was m a d e .  P e t i t i o n e r ' s  c o u n s e l  was a c c o m p a n i e d  t h r o u g h o u t  t h e  h e a r i n g  b y  Ron H a m m e t t ,  t h e  i n d i v i d u a l  r e s p o n s i b l e  f o r  a l l e g e d l y  i m p r o p e r  a c t i o n s  on p e t i t i o n e r ' s  b e h a l f  t h r o u g h o u t  much o f  L O C ' s  h i s t o r y .Two o t h e r  S o u t h  C e n t r a l  s t a f f  members a l s o  t e s t i f i e d  a t  t h e  h e a r i n g .  R e c o g n i z i n g  t h a t  t h e  i n t e r e s t s  o f  j u s t i c e  a r e  b e s t  s e r v e d  when a l l  c l a i m s  a r e  r e a c h e d  on t h e  m e r i t s ,  and f i n d i n g  no p r e j u d i c e  t o  p e t i t i o n e r ,  r e s p o n d e n t ' s  m o t i o n  f o r  l e a v e  t o  amend i t s  p l e a d i n g s  t o  i n c l u d e  t h e  d e f e n s e  o f  u n c l e a n  h a n d s  i s  g r a n t e d .
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2 .  T h e  d o c t r i n e  n f  u n c l e a n  h a n d s  a p p l i e d  t o  t h i s  c a s e .T h e  c l e a n  h a n d s  d o c t r i n e  h a s  b e e n  s t a t e d  a s  f o l l o w s :' T h e  maxim a n d  p r i n c i p l e  f o r  w h i c h  i t  s t a n d s  s i g n i f i e s  t h a t  a l i t i g a n t  may be d e n i e d  r e l i e f  b y  a c o u r t  o f  e q u i t y  on t h e  g r o u n d  t h a t  h i s  c o n d u c t  h a s  b e e n  i n e q u i t ­a b l e ,  u n f a i r  and d i s h o n e s t ,  o r  f r a u d u l e n t  a nd d e c e i t f u l  a s  t o  t h e  c o n t r o v e r s y  i n  i s s u e . 'C e d a r  Mem. P a r k  Cem. A s s ' n  v .  P e r s o n n e l  A s s o c . ,  I n c . ,  178 N . W . 2 dA # .343 ( I o w a  1 9 7 0 ) ,  c i t i n g ,  22 Am. J u r .  2 d ,  E q u i t y ,  S e c .  1 3 6 .  T h e
4  *c a s e s  h o l d  t h a t  t h e  a c t s  c o m p l a i n e d  o f  m u s t  n o t  o n l y  h a v e  b e e n  w r o n g f u l ,  b u t  c o m m i t t e d  w i t h  w r o n g f u l  i n t e n t .  R e g i o n a l  T r a n s p .A u t h .  v .  B u r l i n g t o n  N o r t h e r n , 426 N . E . 2 d  1 1 4 3 ,  1148 ( 1 1 1 .  A p p .  1 9 8 1 ) ;  Edmunds and E d m u n d s ,  633 P . 2d 4 ,  6 ( O r .  A p p .  1 9 8 1 ) .  T h e  p a r t y  r a i s i n g  t h e  d e f e n s e  o f  " u n c l e a n  h a n d s "  m u s t  h a v e  b e e n  i n j u r e d  b y  t h e  c o n d u c t  i n  q u e s t i o n .  A r e v a l o  v .  V e l v e t  D o o r ,  I n c . ,  508S . W . 2 d  1 8 4 ,  186 ( T e x .  C i v .  A p p .  1 9 7 4 ) ;  J a c o b s e n  v .  P e d e r s o n ,  190 N . W . 2 d  1 , 4  ( N . D .  1 9 7 1 ) .  F i n a l l y ,  n u m e r o u s  c a s e s  a c k n o w l e d g e  t h a t  n o t w i t h s t a n d i n g  t h e  d o c t r i n e ' s  s e e m i n g  a p p l i c a b i l i t y  t o  a g i v e n  s i t u a t i o n ,  i t  w i l l  n o t  be  e n f o r c e d  i f  t o  do  s o  w i l l  d o  i n j u r y  t o  t h e  p u b l i c  i n t e r e s t .  U n i t e d  S t a t e s  v .  C i t y  o f  M i l w a u k e e , 395 F .  S u p p .  7 2 5 ,  727 ( E . D .  W i s .  1 9 7 5 ) ;  U n i t e d  S t a t e s  v .  P h i l a d e l p h i a  E l e c t r i c  C o . . 351 F .  S u p p .  1 3 9 4 ,  1398 ( E . D .  P a .  1 9 7 2 ) ;  E d a r  M e m o r i a l  P a r k  Cem. A s s ' n  v .  P e r s o n n e l  A s s o c . ,  I n c . , s u p r a  a t  3 5 3 ;  T r a v e l  H o u s e  o f  B u f f a l o ,  I n c .  v .  G r z e c h o w i a k ,  296 N . Y .  2d 6 8 9 ,698 ( A p p .  D i v .  1 9 6 8 ) .  A p p l y i n g  t h e s e  p r i n c i p l e s  t o  t h e  f a c t s  o f  S o u t h  C e n t r a l ' s  p r i o r  i n v o l v e m e n t  w i t h  L O C ,  i t  i s  e v i d e n t  t h a t  S o u t h  C e n t r a l  h a s  n o t  v i o l a t e d  t h e  c l e a n  h a n d s  d o c t r i n e .T h e r e  i s ,  f i r s t  o f  a l l ,  no i n d i c a t i o n  t h a t  p e t i t i o n e r  p e r f o r m e d  a w r o n g f u l  a c t .  42 U . S . C .  3 0 0 1 - 2 ( a )  p r o v i d e s  t h a tAN M.KATZ 
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e a c h  h e a l t h  s y s t e m s  a g e n c y  s h a l l  h a v e  a s  i t s  p r i m a r y  r e s p o n s i b i l i t y  t h e  p r o v i s i o n  ijsoi o f  e f f e c t i v e  h e a l t h  p l a n n i n g  f o r  i t s  h e a l t hs e r v i c e  a r e a  a n d  t h e  p r o m o t i o n  o f  t h e  d e v e l o p -
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• m e n t  w i t h i n  t h e  a r e a  o f  h e a l t h  s e r v i c e s ,m a n p o w e r ,  and f a c i l i t i e s  w h i c h  m e e t  i d e n t i f i e dn e e d s ,  r e d u c e  d o c u m e n t e d  i n e f f i c i e n c i e s ,an d  i m p l e m e n t  t h e  h e a l t h  p l a n s  o f  t h e  a g e n c y .
y  (Em ph. a d d e d . )  42 U . S . C .  3 0 0 1 —3 ( c ) ( 1 )  r e q u i r e s  t h a t  " T h e  a g e n c y  .  .  .  s e e k ,  t o  t h e  e x t e n t  p r a c t i c a b l e ,  t o  i m p l e m e n t  i t s  HSP a n d  A I P  w i t h  t h e  a s s i s t a n c e  o f  i n d i v i d u a l s  a n d  p u b l i c  a n d  p r i v a t e  e n t i t i e s  i n  i t s  h e a l t h  s e r v i c e s  a r e a . "  I n  s u b s e c t i o n  ( d ) .  H S A sa r e  e n j o i n e d  t o  " c p o r d i n a t e  [ t h e i r ]  a c t i v i t i e s  w i t h  .  . % ( 5 )a n v y o t h e r  a p p r o p r i a t e  e n t i t y . "  P e t i t i o n e r ' s  a c t i o n s  i n  o p p o s i n g  h o s p i t a l  c o n s t r u c t i o n  w h i c h  w o u l d  c o n t r a v e n e  i t s  h e a l t h  p l a n s  w e r e  w i t h i n  t h e  s c o p e  o f  i t s  f e d e r a l  m a n d a t e .  S e e , B e n d i x  C o r p o r ­a t i o n  v .  A d a m s .  610 P . 2d 24 ( A l a s k a  1 9 8 0 ) .T h e r e  i s ,  f u r t h e r m o r e ,  no i n d i c a t i o n  o f  a n y  w r o n g f u li n t e n t  on t h e  p a r t  o f  p e t i t i o n e r ' s  e m p l o y e e s  a n d  b o a r d  m e m b e r s .N o r ,  a s  p r e v i o u s l y  d i s c u s s e d ,  w e re  p e t i t i o n e r ' s  a c t i o n s  t h e  d e t e r ­m i n i n g  c a u s e  o f  r e s p o n d e n t ' s  i n a b i l i t y  t o  c o m p l e t e  c o n s t r u c t i o n .  F i n a l l y ,  i t  m u s t  be c o n c l u d e d  t h a t  i n v o c a t i o n  o f  t h e  d o c t r i n e  o f  c l e a n  h a n d s  i n  t h i s  i n s t a n c e  w o u l d  s e r v e  t o  b e n e f i t  o n l y  r e s p o n d e n t ,  a n d  w o u ld  c o n t r a v e n e  t h e  p u b l i c  i n t e r e s t  i n  r e a c h i n g  •a r e s o l u t i o n  o f  t h i s  c a s e  o n  m e r i t s .T h e r e  i s  a n  a d d i t i o n a l  r e a s o n  f o r  r e j e c t i n g  t h e  c l e a n  h a n d s  d e f e n s e  u n d e r  t h e  c i r c u m s t a n c e s  p r e s e n t e d  h e r e .  A s  d i s c u s s e d  ^  t h r o u g h o u t  t h i s  d e c i s i o n ,  r e s p o n d e n t  a n d  i t s  r e p r e s e n t a t i v e s  h a v et h e m s e l v e s  e n g a g e d  i n  u n e t h i c a l  c o n d u c t .  The maxim  " h e  who s e e k se q u i t y ,  m u s t  d o  e q u i t y "  —  t h e  d o c t r i n e  o f  u n c l e a n  h a n d s  —  w o u l d  a p p e a r  t o  a p p l y  more d i r e c t l y  t o  r e s p o n d e n t  a n d  D r .  B e i r n e  t h a nt o  p e t i t i o n e r . C .  A p p r o p r i a t e n e s s  o f  R e v o c a t i o ni n  L i g h t  o f  O t h e r  E q u i t a b l e  an d P o l i c y  C o n s i d e r a t i o n s .T h e r e  a r e  e s s e n t i a l l y  two " e q u i t a b l e "  g r o u n d s  s u p p o r t i n gsc.... fi£oi m a i n t e n a n c e  o f  L O C ' s  C/N n o t w i t h s t a n d i n g  t h e  e x i s t e n c e  o f  g r o u n d s
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» i;i •#. *• • *: f o r  r e v o c a t i o n .  T h e r e  i s ,  f i r s t /  t h e  f a c t  o f  s u b s t a n t i a l  sums e x p e n d e d  on t h e  p r o j e c t  by D r .  B e i r n e .  S e c o n d t h e r e  a r e  t h e  a l l o w -  a n c e s  made f o r  P r o v i d e n c e  a n d  A l a s k a  H o s p i t a l s  d u r i n g  t h e  t i m e  

t o f  r e s p o n d e n t ’ s o n g o i n g  s t r u g g l e s .I t  m u s t  be a c k n o w l e d g e d  t h a t  3 e i r n e  a n d  h i  a s s o c i a t e s  h a v e  i n v e s t e d  g r e a t  sums o f  m o n e y ,  t i m e  an d  e n e r g y  i n  t h e  h o s p i t a l  p r o j e c t .  O r d i n a r i l y ,  t h i s  c o n s i d e r a t i o n  w o u l d  b e  e n t i t l e d  t o  s i g ­n i f i c a n t  w e i g h t .  I n  t h i s  c a s e ,  h o w e v e r ,  i t  r e p r e s e n t s  s o m e t h i n g
*o f  a b o o t s t r a p  a r g u m e n t .  F o r  r e s p o n d e n t ’ s  a p p r o a c h  t o  f i n a n c i n g ,  p e r h a p s  b e c a u s e  o f  L O C ’ s a d m i t t e d l y  t h i n  c a p i t a l i z a t i o n ,  a p p e a r s  t o  h a v e  c a r r i e d  w i t h  i t  t h e  s e e d s  o f  t h e  p r o j e c t ' s  c u r r e n t  dow n­f a l l ^ E v i d e n c e  p r e s e n t e d  a t  t h e  h e a r i n g  s u g g e s t s  t h a t  f r o m  1973 o n ,  LOC a c t i v e l y  p u r s u e d  o n l y  one f i n a n c i n g  o p t i o n  d u r i n g  a n y  g i v e n  t i m e  f r a m e .  W h i l e  " b a c k  up p o s s i b i l i t i e s "  w e r e  m e n t i o n e d  a t  t h e  h e a r i n g ,  d o c u m e n t a t i o n  o f  s u c h  e f f o r t s ,  e x e m p l i f i e d  by t h e  p u r p o r t e d  i n t e r e s t  o f  N a t i v e  c o r p o r a t i o n s ,  was n e v e r  p r o v i d e d .  R e s p o n d e n t ' s  E x h .  R - 8 2 ,  w h i l e  p e r h a p s  i n t e n d e d  a s  a s i m p l i f i c a t i o n ,  c o r r o b o r a t e s  t h e  s i n g l e - m i n d e d  a p p r o a c h  t a k e n  b y  L a k e  O t i s ,  a t  l e a s t  f r o m  1977 f o r w a r d .I n  1 9 7 3 ,  LOC u n d e r t o o k  c o n s t r u c t i o n  w i t h  o n l y  s h o r t ­t e r m  f i n a n c i n g  a t  h a n d .  I t  t o o k  t h r e e  y e a r s  t h e r e a f t e r  t o  e x t r i c a t e  t h e  h o s p i t a l  an d  B e i r n e  f r o m  t h e  r e r . u l t a n t  i n d e b t e d n e s s  t o  G H S .I n  1 9 7 7 ,  t h e  A n c h o r a g e  bond e f f o r t  was p u r s u e d .  When t h a t  f a i l e d ,

t . t h e  n e x t  15 m o n t h s  w e r e  d e v o t e d  t o  v i r t u a l l y  t h e  sam e c a m p a i g n  i n  c o n n e c t i o n  w i t h  a n o t h e r  m u n i c i p a l i t y  50 m i l e s  down t h e  r o a d  s u b j e c t  t o  t h e  same k i n d s  o f  a g e n c y  a n d  p o l i t i c a l  p r e s s u r e s .  And o f  c o u r s e ,  i n  1 9 7 9 ,  no g e n u i n e  e f f o r t  was made t o  o b t a i n  f i n a n c i n g .I The P e o p l e s  B a n k  and HCA s t r a t e g i e s  i n  1980 a n d  1 9 8 1 ,  r e s p e c t i v e l y ,
CAN * KATZiT-i’ .i-’sri*.v a p p e a r e d  m ore  s t r a i g h t f o r w a r d .  B u t  a g a i n ,  t h e y  c o n s t i t u t e d  s i n g l e -
i i  j  •.?• a ' . c .  
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f o c u s  a t t e m p t s ,  t h i s  t i m e  u n d e r t a k e n  u n d e r  t h e  s h a d o w  o f  l i t i g a t i o n  kn own t o  h a v e  an a d v e r s e  i m p a c t  on n e g o t i a t i o n s .W i t h  t h e  e x c e p t i o n  o f  t h e  e a r l y  GHS e n d e a v o r ,  m o r e o v e r ,  r e s p o n d e n t ' s  e f f o r t s  a l l  s e e m e d  t o  h i n g e  on t h e  r e c e i p t  o f  some a d v a n t a g e o u s ,  l e g i s l a t i v e l y  d e c r e e d  f i n a n c i n g  m e c h a n i s m ,  s u c h  a s  t h e  f e d e r a l  r e f u n d i n g  a r r a n g e m e n t ,  m u n i c i p a l  b o n d i n g ,  o r  s t a t e  AMFA g r a n t s .  L O C ' s  s u c c e s s  o r  f a i l u r e ,  t h u s ,  h a s  g e n e r a l l y  b e e n  d e p e n d e n t  on t h e  c o n t i n u e d  v i a b i l i t y  o f  g o v e r n m e n t a l  s p o n s o r s h i p *  o f  o n e  k i n d  o r  a n o t h e r  a n d  t h e  d e s i r e  o f  g o v e r n m e n t  t o  d i s p e n s e  i t s "  l a r g e s s e  i n  L O C ' s  d i r e c t i o n .T h e p u b l i c  w o u l d  seem  t o  h a v e  n o  e q u i t a b l e  o b l i g a t i o n  t o  e x t e n d  s p e c i a l  c o n s i d e r a t i o n  t o  D r .  B e i r n e  b e c a u s e  o f  l o s s e s  s u s t a i n e d ,  i n  s u b s t a n t i a l  p a r t ,  t h r o u g h  h i s  own l a c k  o f  c a p i t a l ­i z a t i o n  and l i m i t e d  f i n a n c i a l  t a c t i c s .  B e i r n e ' s  d e c e p t i v e n e s s  i n  c o n n e c t i o n  w i t h  v a r i o u s  f u n d i n g  a t t e m p t s  f u r t h e r  d e t r a c t s  f r o m  a n y  w e i g h t  w h i c h  m i g h t  o t h e r w i s e  be g i v e n  t h i s  f a c t o r .T h e r e  a r e ,  h o w e v e r ,  more s i g n i f i c a n t  q u e s t i o n s  o f  e q u i t y  and p o l i c y  s u r r o u n d i n g  i n c r e a s e s  i n  be d a l l o c a t i o n s  a f f o r d e d  P r o v i d e n c e  a n d  A l a s k a  H o s p i t a l - s  d u r i n g  t h e  t i m e  t h a t  L O C ' s  c o n -  s t r u c t i o n  was b e i n g  a s s a i l e d  by  h e a l t h  p l a n n i n g  a g e n c i e s  a n d  o t h e r s  a s  v i o l a t i v e  o f  c u r r e n t  be d n e e d  p r o j e c t i o n s .  T h e  r e c o r d  r e v e a l s  t h e  f o l l o w i n g  s e q u e n c e  o f  e v e n t s  i n  r e g a r d  t o  t h e  e x i s t i n g  h o s p i t a l s : P r o v i d e n c e  L i c e n s e d  f o r  150 b e d s1 9 7 1 - 7 21 9 7 3 - 7 4
A l a s k a  L i c e n s e d  f o r  85 b e d s
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150 b e d s  i n  o p e r a t i o n  i n  t h e  s o u t h  t o w e r ,  58 n o n - c o n f o r m i n g
3 . 5  m i l l i o n  i n  r e v e n u e  s h a r i n g  a p p r o v e d  f o r  n o r t h  t o w e r  c o n s t r u c t i o n  f o r  a t o t a l  bed c a p a c i t y  o f  219

R e q u e s t e d  80 a d d i t i o n a l  b e d s ,  r e c e i v e d  40 m pre  b e d s  o n  c o n d i t i o n  move h o s p i t a l
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A p p l i e d  f o r  r e v e n u e  s h a r i n g  f u n d s  t o  m o d e r n i z e  s o u t h  t o w e r  an d  e l i m i n a t e  n o n - c o n f o r m i n g  b e d s1975 A p p l i c a t i o n  t o  m o d e r n i z es o u t h  t o w e r  a p p r o v e d6 /76  A p p l i c a t i o n  t o  i n c r e a s el i c e n s e d  b e d s  f r o m  150 -  2 3 5 .
*7/76 L i c e n s e d  f o r  228 b e d s. 11/76 N o r t h  t o w e r  c o m p l e t e d ;  - A l a s k a  H o s p i t a l  o p e n sl i c e n s e d  f o r  268 b e d s  w i t h  200 b e d  c a p a c i t y ,; 154 l i c e n s e d. 3/77 L i c e n s e  r e d u c e d  t o250 b e d s  •S / 7 7  W a i v e r  f o r  44 n o n -• ... c o n f o r m i n g  b e d s  a p p r o v e d= 7—8/78  R e v i e w  o f  w a i v e r  d e c i s i o nu n d e r w a y ;  S o u t h  C e n t r a l  a nd M u n i c i p a l  H e a l t h  C o m m i s s i o n  recom m end a p ­p r o v a l  o f  w a i v e r  b a s e d  on be d n e e d  a s  o f  1977 l i c e n s u r e .  N e i t h e r  a g e n c y  i n c l u d e s  LO^H b e d s  i n  c a l ­c u l a t i n g  b e d  n e e d :12/78 .  45 m o r e  b e d s  l i c e n s e d7/79 D e p a r t m e n t  c o n t i n u e sw a i v e r  and 250 bed l i c e n s u r e .T h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  a b o v e  o u t l i n e  d e m o n s t r a t e s  t h a t  S o u t h  C e n t r a l  a n d  t h e  M u n i c i p a l  H e a l t h  C o m m i s s i o n  r e c o m m e n d e d  a p p r o v a l  o f  t h e . 250 b e d s  a t  P r o v i d e n c e ,  a n d  t h e  w a i v e r  f o r  44 o f  t h o s e  r i n n - c o n f o r m i . n g  b e d s ,  b a s e d  i n  p a r t  o n  b e d - n e e d .  T h e s e  r e c o m m e n d a t i o n s  w e r e  made i n  1977 a n d  r e i t e r a t e d  i n  1 9 7 8 ,  t h e  s e c o n d  t i m e  a f t e r  L a k e  O t i s '  C/N h a d  b e e n  i s s u e d ,  w i t h o u t  t a k i n g  i n t o  a c c o u n t  r e s p o n d e n t ' s  125 b e d s .  M o r e o v e r ,  t h e  a g e n c i e s '

' KATZat-.a.v o p p o s i t i o n  t o  r e s p o n d e n t  i n  i t s  a t t e m p t  t o  s e c u r e  m u n i c i p a l  b o n dX T - . A / Z .IC Ojl>: >3!0! s p o n s o r s h i p  was p r e d i c a t e d  on t h e  a l l e g e d  a b s e n s e  o f  be d n e e d
4 . 7 C 3  i
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a t  t h e  s a m e  t i m e  t h e  a g e n c i e s  w e r e  s u p p o r t i n g  t h e  i n c r e a s e  i nP r o v i d e n c e ' s  bed c a p a c i t y .  F i n a l l y ,  w h i l e  t h e  r e c o r d  d o e s  n o t  r e v e a l  how A l a s k a  came t o  add on i t s  e v e r - i n c r e a s i n g  n u m b e r  o f  b e d s ,  i t s  l i c e n s e d  c a p a c i t y  c e r t a i n l y  m u sh ro o m e d  d u r i n g  t h i s  p e r i o d . P e t i t i o n e r ' s  r e s p o n s e  t o  t h e s e  r e a l i t i e s  a p p e a r s  t o  be t h a t  a l l  t h e  A l a s k a  a n d  P r o v i d e n c e  b e d s  w e r e  e i t h e r  i n  e x i s t e n c e  o r  u n d e r  c o n s t r u c t i o n  a t  t h e  t i m e  t h e  c e r t i f i c a t e  o f  n e e d  l a w  ' b e c a m e  e f f e c t i v e  a n d  t h e  a g e n c i e s '  i n p u t  was s o l i c i t e d .  A d i s p a s ­s i o n a t e  o b s e r v e r  c a n n o t  h e l p  b u t  c o n c l u d e ,  h o w e v e r ,  t h a t  t r u e  bed n e e d  e v a l u a t i o n s  i n  r e g a r d  t o  P r o v i d e n c e  i n  1977 a n d  1978 w o u ld  h a v e  r e q u i r e d  c o n s i d e r a t i o n  o f  L O C ' s  p l a n s .  T h a t ,  a f t e r  a l l ,  i s  t h e  t h r u s t  o f  t h i s  e n t i r e  p r o c e e d i n g :  t h a t  w i t h  r e s p o n d e n t ' s  h o s p i t a l  on  t h e  d r a w i n g  b o a r d s  ( a t  l e a s t  p a r t i a l l y ) ,  . t h e  h e a l t h  p l a n n e r s  a r e  o b l i g e d  t o  c o n s i d e r  L O C ' s  125 b e d s  i n  p r o j e c t i n g  f u t u r e  n e e d s .T h e  r e l a t i v e  l e n i e n c y  a f l o r d e d  r e s p o n d e n t ' s  c o m p e t i t o r  and t h e  r o l e  p l a y e d  i n  t h a t  p r o c e s s  b y  t h e  p l a n n i n g  a g e n c i e s  a r e
Vt h e  p r i m a r y  f a c t o r s  m i t i g a t i n g  i n  r e s p o n d e n t ' s  f a v o r  a t  t h i s  s t a g e  o f  t h e  r e v o c a t i o n  a n a l y s i s .  F u n d a m e n t a l  n o t i o n s  o f  f a i r n e s s  a n d  e q u a l  p r o t e c t i o n  a r e  o f f e n d e d  by t h e  j u x t a p o s i t i o n  b e t w e e n  p a s t  r e l a x a t i o n  o f  g o v e r n m e n t a l  r u l e s  f o r  P r o v i d e n c e  ( a n d  p o s s i b l y  A l a s k a )  a n d  p r o s p e c t i v e  a d h e r e n c e  t o  r e v o c a t i o n  s t a n d a r d s  a s  a p p l i e d  t o  L a k e  O t i s .T h e  c a s e ,  h o w e v e r ,  i s  n o t  s o  s i m p l e .  C e r t a i n l y ,  r e s p o n d -  : • e n t  b e n e f i t e d  a s  much a s  P r o v i d e n c e  f r o m  t h e  g r a n d f a t h e r i n g  a u t h o r -i ? a t i o n  o f  t h e  c e r t i f i c a t e  o f  n e e d  l e g i s l a t i o n .  T h e  C o m m i s s i o n e r ,f u r t h e r m o r e ,  g r a n t e d  two e x t e n s i o n s  o f  L O C ' s  C / N ,  s o m e w h a ta n a l o g o u s  t o  t h e  i n c r e a s e s  i n  bed l i c e n s u r e  a f f o r d e d  r e s p o n d e n t ' s



c o m p e t i t o r s .  A n d ,  f i n a l l y ,  t h i s  r e v o c a t i o n  d e c i s i o n  i s  i n  n o  way p r e d i c a t e d  on a n y  l a c k  o f  b e d  n e e d ,  and i s  n o t ,  t h u s ,  b u i l d i n g  upon a n y  i n c o n s i s t e n c i e s  t h a t  m i g h t  be f o u n d ,  i n  p r i o r  p o s i t i o n s  t a k e n  by  p e t i t i o n e r  o r  D e p a r t m e n t  r e p r e s e n t a t i v e s .T h e r e  a r e .  m o r e o v e r ,  c o u n t e r v a i l i n g  c o n s i d e r a t i o n s  o f  p u b l i c  p o l i c y  w h i c h  s u p p o r t  r e v o c a t i o n  a t  t h i s  t i m e .  F i r s t ,  c o n ­t r a r y  t o  r e s p o n d e n t ' s  a s s e r t i o n s ,  t h e r e  i s  no a s s u r a n c e  b a s e d  on t h e  r e c o r d  i n  t h i s  c a s e  t h a t  L a k e  O t i s  c o u l d  s e c u r e  f i n a n c i n gf o r  t h e h o s p i t a l  i n  t h e  r e l a t i v e l y  n e a r . f u t u r e . T h e  r e c o r d  c o n t a i n s  B e i r n e ' s  p r i o r  r e p r e s e n t a t i o n s  t o  g o v e r n m e n t a l  o f f i c i a l s  t h a t  c o n s t r u c t i o n  c o u l d  b e g i n  v i r t u a l l y  i n s t a n t a n e o u s l y  i f  o n l y  t h i s ,  t h a t ,  o r  t h e  o t h e r  o b s t a c l e  w e r e  r e m o v e d .  The c u r r e n t  r e v e n u e  s h a r i n g  p r o v i s i o n s  i n  T i t l e  29 a r e  now p r o p o u n d e d  a s  t h e  s a l v a t i o n  f o r  L O C ' s  f i n a n c i a l  w o e s .  N o t w i t h s t a n d i n g  t h e  a p p a r e n t l y  m a n d a t o r y  l a n g u a g e  o f  AS 2 9 . 9 0 . 0 1 0 ,  h o w e v e r ,  i t  c a n n o t  b e  a s s u m e d  t h a t  LOC w i l l  r e c e i v e  f u r t h e r  s t a t e  m o n i e s  i n  l i g h t  o f  t h e  p e n d i n g  r e v e n u e  s h a r i n g  l i t i g a t i o n .  Nor w o u ld  s u c h  a p p r o p r i a t i o n  be s u f f i c i e n t  i n  and o f  i t s e l f  t o  f u n d  h o s p i t a l  c o n s t r u c t i o n .  A s  o f  t h e  Novem ber, --19S0 " U p d a t e  o f  F i n a n c i a l  D a t a , "  r e s p o n d e n t  was o n c e  a g a i n  p r e -* vd i c a t i n g  i t s  f i n a n c i n g  p l a n s  on t h e  p r o c u r e m e n t  o f  a t a x - e x e m p tbond i s s u e .  E x h .  R - 4 2 ,  p .  4 6 .  Y e t  no s o u r c e  f o r  t h e s e  b o n d s  h a sb e e n  i d e n t i f i e d .  N o r  i s  i t  c l e a r  t h a t ,  i n  t h e  a l t e r n a t i v e ,  a n y   ̂ p r i v a t e  a r r a n g e m e n t  c o u l d  be made t h a t  w o u ld  s a t i s f y  B e i r n e ' sf i n a n c i a l  d e s i r e s .T h i s  l a c k  o f  a s s u r a n c e  C h a t  B e i r n e  c o u l d  b e  r e l i e d  u p o n
Nt o  " g e t  h i s  a c t  t o g e t h e r "  ( t o  i n v o k e  J o h n  F r o l i c h ' s  t e r m i n c l o g y )  b e c o m e s  c r i t i c a l  when i t  i s  r e c o g n i z e d  t h a t ,  i r o n i c a l l y ,  a l l  ' p a r t i e s  t o  t h i s  c o n t r o v e r s y  now a g r e e  t h a t  m ore  b e d s  w i l l  b e  n e e d e d

AN M. KATZr*t«-1 i n  A n c h o r a g e  b y  1 9 8 5 .  R e s p o n d e n t  h a s  r e q u e s t e d  a t w o - y e a r  g r a c ei. -i ::: 
>C7 p e r i o d  f o l l o w i n g  t h e  c o n c l u s i o n  o f  a l l  l i t i g a t i o n .  Y e t  t h e r e  i sI 17».7<EJJ r a  o
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•no r e a s o n  t o  b e l i e v e  t h e  l i t i g a t i o n  w i l l  be r e s o l v e d  e v e n  w i t h i n  jone y e a r .  R e g a r d l e s s  o f  w hat t r a n s p i r e s  i n  t h e  P r o v i d e n c e  l a w s u i t ,  it h e  h e a r i n g  o f f i c e r ' s  d e c i s i o n  i n  t h i s  c a s e  m u s t  b e  a c t e d  u p o n  by t h e  C o m m i s s i o n e r ;  t h e  C o m m i s s i o n e r ' s  d e c i s i o n  c o u l d  be s u b j e c t e d  t o  m o t i o n s  f o r  r e c o n s i d e r a t i o n :  s u p e r i o r  and s u p r e m e  c o u r t  . p p e a l s  a r e  c l e a r l y  p o s s i b l e :  and t h e r e  i s  t h e  p o t e n t i a l  f o r  r e m a n d s  f o r  f u r t h e r  a d m i n i s t r a t i v e  a c t i o n  a l l  a l o n g  t h e  w a y .  I f  o n l y  o n e  y e a r  i s  a l l o t t e d  f o r  t e r m i n a t i o n  o f  l i t i g a t i o n ,  a n o t h e r  two y e a r s  f o r  s e c u r i n g  f i n a n c i n g  and c o m p l e t i n g  p l a n s -  and l i c e n s i n g  a c t i v i t i e s ,  and two a d d i t i o n a l  y e a r s  f o r  c o n s t r u c t i o n ,  b e d s  w o u l d  n o t  be a v a i l - ia b l e  f o r  o c c u p a n c y  b e f o r e  1 9 8 7 ,  two y e a r s  a f t e r  i t  i s  a n t i c i p a t e d  it h a t  t h e y  w i l l  be n e e d e d .  F i n d i n g  o f  F a c t  1 6 2 .  C o n s t r u c t i o n  c o s t s  w i l l  h a v e  f u r t h e r  e s c a l a t e d  d u r i n g  t h i s  p e r i o d ,  p o t e n t i a l l y  r a i s i n g  t h e  c o s t  o f  p a t i e n t  c a r e  a s  w e l l .On b a l a n c e ,  t h u s ,  t h e r e  do n o t  a p p e a r  t o  be s o u n d  r e a s o n s  b a s e d  on c o n s i d e r a t i o n s  o f  p u b l i c  p o l i c y  a n d  e q u i t y  t o r e f r a i n  ifrom  t a k i n g  t h e  r e v o c a t i o n  a c t i o n  a u t h o r i z e d  by  s t a t u t e .R e s p o n d e n t ' s  own r e s p o n s i b i l i t y  f o r  much o f  i t s  p r e d i c a m e n t ,  a s•wel l  a s  i t s  p a s t  d e c e i t f u l  p r a c t i c e s ,  r e i n f o r c e  t h i s  c o n c l u s i o n .\ •CONCLUSIONT h i s  c a s e  p o s e d  e x t r e m e l y  c l o s e  and d i f f i c u l t  q u e s t i o n s  o f  f a c t  and law  i n  an a r e a  d e v o i d  o f  r e l e v a n t  p r e c e d e n t .  C o u n s e l  f o r  b o t h  s i d e s  c o m p e t e n t l y  r e s e a r c h e d  and p r e s e n t e d  t h e i r  p a r t i e s ' ir e s p e c t i v e  p o s i t i o n s  i n  w r i t t e n  memoranda and a t  h e a r i n g .U n d e r  t h e  i n t e r p r e t a t i o n  o f  " g o o d  c a u s e "  s e t  f o r t h  i n  t h i s  d e c i s i o n ,  r e s p o n d e n t  was r e q u i r e d  t o  d e m o n s t r a t e  t h a t  i t  :had n o t  a s s u m e d  t h e  r i s k s  w h i c h  u l t i m a t e l y  a c c o u n t e d  f o r  i t s  •f a i l u r e  t o  c o m p l e t e  c o n s t r u c t i o n  and t h a t  i t  was n o t  i t s e l f  r e s p o n -  !s i b l e ,  i n  m a t e r i a l  p a r t ,  f o r  t h a t  f a i l u r e .  T h e  e q u i t a b l e  c o n s i d e r ­a t i o n s  a p p l i e d  i n  many o f  t h e  c o n c l u s i o n s  o f  l a w  w e re  i n h e r e n t



•no reason Co believe che litigation will be resolved even within 

one year. Regardless of what transpires in the Providence lawsuit, 

the hearing officer's decision in this case must be acted upon 

by the Commissioner; the Commissioner's decision could be subjected 

to motions for reconsideration: superior and supreme court appeals 

are clearly possible; and there is the potential for remands for 

further administrative action all along the way. If only one year 

is allotted for termination of litigation, another two years for 

securing financing and completing plans and licensing activities, 

and two additional years for construction, beds would not be av a i l­

able for occupancy before 1987, two years after it is anticipated 

that they will be needed. Finding of Fact 162. Construction costs 

will have further escalated during this period, potentially raising 

the cost of patient care as well.

On balance, thus, there do not appear to be sound reasons 

based on con' derations of public policy and equity to r e f r a in 

from takinv ,e revocation action authorized by statute.

Respondent' own responsibility for much of its predicament, as 

well as 'cs past deceitful praccices, reinforce this conclusion.

CONCLUSION

This case posed extremely close and difficult questions 

of fact and law in an area devoid of relevant precedent. Counsel 

for both sides competently researched and presented their parties' 

respective positions in written memoranda and at hearing.

Under the interpretation of "good cause" set forth in 

this decision, respondent was required to demonstrate that it 

had not assumed the risks which ultimately accounted for its 

failure to complete construction and that it was not itself respon­

sible, in material part, for that failure. The equitable, consider­

ations applied in many of the conclusions of law were inherent



; i n  c h i s  " g o o d  c a u s e "  d e f i n i t i o n -  T h e  e v i d e n c e  i n t r o d u c e d  a t  h e a r i n g  d i s c l o s e d  t h a t  L O C ' s  a p p r o a c h  t o  h o s p i t a l  f i n a n c i n g  w a s  i n a d e q u a t e  t o  t h e  t a s k  a n d  c o n s i s t e d  l a r g e l y  o f  c a l c u l a t e d  r i s k s  w h i c h  u l t i m a t e l y  d i d  n o t  i n u r e  t o  r e s p o n d e n t ' s  b e n e f i t .  " G o o d  c a u s e , "  t h e r e f o r e ,  was n o t  e s t a b l i s h e d .  
f  T h e  h a r d s h i p  a t t e n d a n t  u p o n  s o  d r a s t i c  a n  a c t i o n  a sr e v o c a t i o n  o f  a c e r t i f i c a t e  o f  n e e d  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e  c a n n o t  be o v e r l o o k e d .  The o p t i o n s  o f  r e t a i n i n g ,  m o d i f y i n g  a n d  r e v o k i n g  r e s p o n d e n t ' s  C/N w ere e a c h  c o n s i d e r e d .  P a i n s t a k i n g

4e v a l u a t i o n  o f  t h e  f a c t s ,  l a w ,  a n d  a p p l i c a b l e  p u b l i c  p o l i c y ,  h o w ­e v e r ,  r e s u l t e d  i n  t h e  c o n c l u s i o n  t h a t  g r o u n d s  f o r  r e v o c a t i o n  e x i s t ,  and t h a t  r e v o c a t i o n ,  f u r t h e r m o r e ,  c o n s t i t u t e s  t h e  m o s t  a p p r o p r i a t e  r e m e d y  i n  t h i s  s i t u a t i o n .^  Recommended t h i s  J X b  ' d a y  o f  J u n e ,  1 9 8 2 .
J o a n / M .  K a t z  H e a r i n g  O f f i c e
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Hospital expansion plans would inflate health costs
By Rep. DON CLOCKSIN

Do you want the cost of a day in the 
hospital to increase from $833 to $1,- 
600 between 1982 and 1988? D o  you 
want the State of Alaska to pay S46 

million to help build a n e w  hospital wing w e  
don't need? Do you want your health insur­
ance premiums to go up to pay for empty 
hospital beds and expensive, unused medical 
equipment?

I think not. I think the citizens of Anchor­
age want health care costs to be controlled 
while w e  continue to improve the quality of 
that care. However, if both H u m a n a  Hospital 
and Providence Hospital are allowed to build 
n e w  buildings, w e ’ll see this kind of skyrock­
eting costs and waste of mo n e y  —  yours and 
mine.

Both H u m a n a  and Providence have request­
ed approval fr* m  the state to build n ew 
hospital wings —  both will be five-story 
towers and both will expand the number of 
available hospital beds,

The two projects together are unnecessary. 
Providence proposes to add 150 beds; H u m a n a  
proposes 93. If both projects are approved, 
Anchorage will have 692 hospital beds in 1990. 
That's 170 more than required, according to 
local health care projections. (The hospitals 
cannot criticize those projections; they helped 
prepare them.) A n d  this excess bed capacity 
does not take into account the Lake Otis 
Hospital, which has approval to build another 
125 beds. If Lake Otis Hospital is eventually 
built. Anchorage will have 295 beds more than 
it needs. More than one of every three hospital 
beds will be unnecessary!

W h y  does it m a k e  any difference?
First, both projects will be paid for largely 

by two sources —  government health care 
funds and your o w n  health insurance prem­
iums. H u m a n a  admits that 30 percent of the 
revenues from their n ew structure will come 
from government programs —  Medicaid, Medi­
care and the like. Providence, on the other 
hand, is eligible for $46 million in state 
revenue-sharing to help build its facility.

In the past three years, the state has paid 
out more than $153 million in both construc­
tion and operating assistance to hospitals and 
nursing homes. W e  must d e mand accountabili­
ty in the spending of that amount of taxpayer 
money.

Second, an excess of hospital beds will 
cause unnecessary and wasteful health care 
expenditures. It is well documented in studies 
that the " d e m a n d” for health care expands to 
meet the supply available. In other words, 
patients that normally could be treated with 
outpatient facilities and simple procedures are 
instead given expensive, unncessary hospital 
care. Doctors and hospitals will find ways to 
fill those empty beds, at an increased cost to 
you and me,

S
o m e  serious questions need to be asked 
of those w h o  support approval of both 
hospital projects. W h y  did Providence 
raise its hospital rates 18 percent last 
year while its costs only went up 10 percent?' 
lAlthough Providence is supposed to be a non­
profit hospital, that type of rate increase has 

produced $55 million in accumulated "profits" 
in the last few years.) W h y  is the per-bed cost 
of building Providence’s n e w  addition more 
than twice that of H u m a n a’s project ($527,227 
versus $232,039)? W h y  is H u m a n a  expanding 
when 30 percent of its existing licensed beds 
are empty? W h y  should w e  add this excess bed 
space whe n  increased use of free-standing 
surgical centers, birthing centers and rehabili­
tation centers are reducing the demand for 
more expensive acute care hospital beds? W h y  
are two hospitals less than three miles apart 
duplicating so m a n y  services —  at our ex­
pense?

The only w a y  w e  can get the answers to 
those questions and m a k e  sure our health care 
costs are not unnecessarily increased is the 
Certificate of Need Program. That program, 
established in Alaska in 1976, provides for 
review of proposals like the ones by H u m a n a  
and Providence and requires approval by the 
Commissioner of the State Department of 
Health and Social Services before construction 
can begin.

The Certificate of Need Program was estab­
lished to prevent hospital costs from rising 
unnecessarily because of frivolous spending or 
competition, and to aid health facilities in 
project planning and review. There is unas­
sailable proof that the Certificate of Need 
Program holds d o w n  health costs. A  recent 
study by Arthur P. Little, Inc. of Certificate 
of Need in six states found a definite reduc­
tion in costs,

In Alaska, the Certificate of Need Program 
has helped smaller health facilities in rural 
communities plan more economical improve­
ments. In larger cities, like Anchorage, the 
Certificate of Need Program answers ques­
tions like those raised on the H u m a n a  and 
Providence proposals. In the past five yeras, 
$149 million in projects have been approved 
while $12.4 million have been rejected. In 
addition, n u m e r o u s  projects have been 
dropped or redesigned after Certificate of 
Need review, at a substantial savings.

T w o  bills —  IIB 19 and S B  85 —  would 
repeal the Certificate of Need Program. I 
oppose those bills. The argument in favor of 
repeal is basically that the free, open competi­
tive market will provide the best and cheapest 
medical care. That simply isn't true.

First, decisions on the use or medical 
services are almost always m a d e  by doctors 
and paid for by insurance companies or the 
government, so the patient often doesn’t kno w  
or care what the cost of his or her treatment

was. This "consumer indifference” means 
there is essentially no free market shopping 
for health care.

Second, since there is no competition on 
price, the only competition is based on serv­
ices, amenities and conveniences —  and that 
results in duplication and higher costs, not 
lower costs.

Third, the concept of “supply creating 
demand" —  discussed earlier —  means that 
excess supply will expand the demand for 
medical services —  even though those services 
aren’t necessary.

Fourth, a "free market" does not exist 
where one of the major sources of funds is the 
government.

I a m  not prepared to allow a hospital to 
expand willy-nilly, expecting m e  as a taxpay­
er to pay the costs of that expansion. Studies

show that for every dollar spent to build or 
expand a health care facility, $l.f.M is spent io 
the next f.'ve years in increased operating 
costs —  pain largely by the taxpayer.

The repe; I of Certificate of Need will 
permanently cripph any eflorls to control 
health care costs. The approval o' both the 
H u m a n a  and I 'rovidonee hospital projects will 
increase the per day hospital rate by as much 
as 98 percent, increase your health insurance 
premiums to eov »r that increase, and continue 
to escalate the msts to taxpayers of public 
health care progra os.

I. Don Clocksin represents downtown Anchorage in j 
the Alaska House of Representatives. Natalie HillJ 
assisted in the preparati in of this article.



A-4 The Anchorage Times, Sunday, March 6,1983Hospital decision goes to state
by Cary Virtue 
Times Writer

A  health commission Saturday 
refused to take a stand on 
whether Anchorage needs two 
major multi-million dollar hospi­
tal expansions —  and voted to 
dump the hot issue into the lap of 
the state health commissioner.

But at least one member of 
the state Health System C o m­
mission said she felt the c o m­
mittee was "copping out.” She 
said they should have compared 
Providence’s $97 million proposal 
to build 160 new hospital beds 
against H umana’s $21.5 million 
package to add an additional 93 
beds.

“To not have given the people 
a definitive decision was a cop 
out," said Health Systems C o m­
mission member Beth 
Taeschner. "And to (now) ex­
pect the health commissioner to 
make a decision is unfair to him 
and to the two hospital appli­
cants."

It is now up to state Health 
and Social Service Commis­
sioner Ron Smith to decide by 
April 4 —  without any final local 
citizen recommendations —  who 
gets to expand and by how much. 
Hospitals must obtain a certifi­
cate of need from the state to 
erect any building that costs 
more than $450,000.

If both hospitals receive certi­
fication to expand, Anchorage 
could wind up with 772 beds, 
more than the 606 beds that city 
and state health planners say is 
needed.

Hospital officials, however, 
have said Anchorage is growing 
fast enough to accommodate 
both projects. And they say both 
hospitals will fill their combined 
total bed capacity of 449 beds by 
1985.

The 16-member state Health 
Systems Agency met for five 
hours Saturday at the Municipal 
Assembly building —  and after 
voting some 21 times —  decided 
to forward both projects to the 
state without comparing the pro­
jects.

“It was the only fair thing to 
do,” said Rebecca Fain, chair­
man of committee. " W e  never 
did a comparative review of the 
two projects."

In fact, the committees which 
reviewed the hospital projects in 
February also did not compare 
the two proposals. And members 
of the Health Systems Agency, 
the last citizen committee to re­
view the two projects, felt ft was 
too late to change the proems,

"It’s too late to do a compara­
tive review," he said Bill Orfi- 
telli. "The joint project review 
committee opted out of its pro­
cess and I think that was unfor­
tunate."

In February, a joint subcom­
mittee of the state Health Sys­
tems Agency and the Anchorage 
Muncipal Health Commission 
said that a comparative review 
wasn’t necessary because An­
chorage was growing so fast that 
both expansions were needed. 
The full Muncipial health com­
mission agreed.

Both decisions were based on 
an "instinctive” and “gut" feel­
ing that adopted city and state 
tables showing a total need of 606 
beds for 1995 was too low.

But the Health System 
Agency disagreed Saturday, and 
voted as follows;

• That both Humana and 
Providence —  if considered sepa­
rately and without regard to the 
competing project —  met the mi- 
n u m u m  requirements to qualify 
for a certificate of need. But the 
group declined to compare the 
projects, or draw any conclu­
sions.

• The city’s Muncipal Helath 
Plan showing a need for 606 beds 
by 1995 should not be inflated be­
cause of "gut" feelings that the 
city would grow by leaps and 
bounds.

• Urged the state health c o m­
missioner to decide whether or 
not to repeal Dr. Mike Beirne’s 
certificate of need to build a 125- 
bed Lake Otis hospital. Beime’s 
project has been tied up in law­
suits involving Lake Otis, Provi­
dence and the state.

Humana wants to spend $21.5 
million to create 93 new beds (for 
a total of 93 new beds) by build­
ing a 71,345-square foot, five- 
story hospital lower by 1985. Hos­
pital staff estimated construction 
and remodeling to costs about 
$19.5 million, and financing and 
interest at about $2 million.

Providence proposes spending 
$97 milion to increase its bed ca- 
pacity from 250 licensed beds to 
410 beds. The project involves re/r

modelling about 84,000 square 
feet, and building a five-story, 
186,000-square-foot hospital 
tower by 1986.

Providence last June released 
estimates that pegged construc­
tion costs at $80 million, remodel­
ling at $19 million , and financing 
and interest at about $1.7 million.

Each hospital expects to re­
model most of its departments. 
For example, Providence plans 
to expand its new-born intensive 
care unit, and relocate the emer­
gency rooms closer to radiology. 
Humana wants to build a 
morgue, a new electro-diagnostic 
unit and double the size of its ra­
diology department.

Both hospitals also want to set 
aside 20 teds each for rehabilita­
tion patients. Neither hospital 
has in-house beds for long-term 
therapy patients,
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C H A N G E D  T I T L E  TO E L I M I N A T E  R E S T R I C T I N G  T H E  E N D O W E D  C H A I R  TO THE  

P H Y S I C A L  S C I E N C E S  A T  T H E  U  O F  A  A T  FAIRBANKS.

S E C T I O N  I E s t a b l i s h e s  p r o g r a m  of e n d o w m e n t s  at U of A  to be

f u n d e d  t h r o u g h  " a p p r o p r i a t i o n s  for the p u r pose, g i f t s  and 

o t h e r  s o u r c e s "

(b) B o a r d  of R e g e n t s  m a y  a p p o i n t  p e r s o n s  f r o m  one or 

mor e d i s c i p l i n e s ( n o t  l i m i t e d to the P h ys i c a l  Sciences)

(b) (1) r e a r r a n g e d  the n eed to read "tea c h i n g , study 

atu r e s e a r c h "  a n d  (2 ) a d v a n c e d  study.
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21 the a p p o i n t e e  s hall be e s t a b l i s h e d  by the B o a r d  of R e g e n t s  b a s e d  o n

22 the n e e d  for , • ()
Jxzk*>

23 (1) teaching,^ r e s e a r c h ,  ii^phye-tcal^sci-ences of

24 sp>*< ial i n t e r e s t  in the state; and

25 (2) a d v a n c e m e n t  of §£jaattid2Ef'S study at the U n i v e r s i t y  of

26 Alaska.

27 * Sec. 2. T his A c t t a k es  e f f e c t  J u l y  1, 1983.
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I n t r o d u c e d :  1/31/83
R e f e r r e d :  Health, E d u c a t i o n  a n d

So c i a l  S e r v i c e s  an d  
Fi n a n c e

1 IN T H E  S E N A T E  B Y  B E N N E T T

2 S E N A T E  B I L L  NO. 93

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  entitled: " A n  A c t  e s t a b l i s h i n g  a n  e n d o w m e n t  i f o r  the p h y s i c a l

7 .c i ences at t h e  U n i v e r s i t y  of Alas k a ;  an d  p r o v i d i n g

8 fo r a n  e f f e c t i v e  d a t e . "

9 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

10 * S e c t i o n  1. AS 1 4 . 4 0  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

11 Sec. 14.4 0 . 2 8 2 . E N D O W M E N T  F O R  T H E  P H Y S I C A L  S C I E N C E S .  (a) T h e

12 B o a r d  of R e g e n t s  'shall j e staulish [afr e n do w m e n r !  for th e  p h y s i c a l  sci-
-/£ bVjbv.uSiK? LLp ' Y' • ; foXriu. *•'-£>

13 enc.es I at the U n i v e r s i t y  of A l a s k a ' c a m p u s  d n - r E a i r b a n k s . The  endowment-)

14 s h a l l  be m a n a g e d  as a p e r p e t u a l  trust. T h e  income o f  the endowment;"/

15 s h a l l  be u s e d  to p a y  the s a l a r y  and r e l a t e d  e x p en s e s  of j! th e  p e r s o n  s
v^i & d-U'i'stf-C O'UA

16 a p p o i n t e d  u n d e r  (b) of this s e c t i o n  for  r e s earch, t e a c h i n g ,  a n d  ad-

17 vanced. t Ludies i n  one or m o r e  I p h y s i ca l — s e i e n e e / d i s c i p j . i n e s .
h— "  ol/V '-*• | P<:.| !'( j

18
£7L p  ■ 1 '0 V-̂ -* 3

(b) The B o a r d  of R e g e n t s  s h a l l  a p p o i n t  ^  person^, w h o  d-s— distin-

19 g u i s h e d - i n — u n e - o r  m o r e  jphysicai— se-tence ]d i s c i p l i n e s  t o  be p a i d  f r o m

20 the e n d o w m e n t  jfor the p h y s i c a l  s c i e n c e s .[ T h e  tenure a n d  th e  d u t i e s  of

21 the appoi n t ee s  s h a l l  be e s t a b l i s h e d  b y  the B o a r d  of R e g e n t s  b a s e d  o n

22 the n e e d  for ,

k.A.\S■̂’u
23 (1) t e a c h i n g , ^ r e s e a r c h ,  a n d — studies] in p h y s i c a l  s c i e n c e s j o f

24 s p e c i a l  i n t e r e s t  in the state; a n d

25 (2) a d v a n c e m e n t  of [scientific s t u d y  at t h e  U n i v e r s i t y  o f

26 Alas k a.

27 * Sec. 2. This A c t  t akes e f f e c t  J u l y  1, 1983.
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A  P R O P O S A L  TO  E S T A B L I S H  A N  E N D O W E D  C H A I R  

F O R  T H E  P H Y S I C A L  S C I E N C E S  A T  THE U N I V E R S I T Y  

O F  A L A S K A  I N  F A I R B A NK S .

Sub m i t t ed  by Claus-M. Naske,

Assoc. Prof., H i s t o r y  

T h o m a s  O s t e r k a m p  

P r o f e s s o r ,  P h y s i c s

Mar ch ,  1981



B a c k g r o u n d

S i n c e m e d i e v a l  times, w e a l t h y  patrons^ m e r c a n t i l e  o r g a n i z a t i o n s ,  an d g o v e r n­

me n t s  h a v e  e n d o w e d  ch a i r s  in U n i v e r s i t i e s .  T h e  p r o c e d u r e s  w e r e  a l w a y s  v ery 

simple. ' A  d e s i g n a t e d  U n i v e r s i t y  r e c e i v e d  a lump sum of m o n e y  w h i c h  wa s  then 

out into a t r u st  fund and invested. T h e  i n t e r e s t  from the t rust then w a s  used 

to p a y  the s a l a r y  and o t h e r  e m o l u m e n t s  of the c h a i r ' s  occupant. Th e p r i n c i p a l  

was n e v e r  touched.

Endo w e d  c ha i r s  span n e d the s p e c t r u m  of a c a d e m i c  and p r o f e s s i o n a l  d i sc iplines, 

from p h y s i cs  to the h u m a n i t i e s ,  and f rom m e d i c i n e  to a r c h i t e c t u r e  and law.

In m o s t  cases, U n i v e r s i t i e s  use d  endo w ed  c n a i r s  to hold or a t t r a c t  top talent. 

The m a j o r i t y  of A m e r i c a n  U n i v e r s i t i e s  have e n d o w e d chairs, a l t h o u g h  they are 

m o r e  n u m e r o u s  on the east than the w e s t  coast. T h e  U n i v e r s i t y  of A l a s k a  does 

not h a v e  an e n d o w e d  chair. N o w  there is an o p p o r t u n i t y  for the A l a s k a  L e g i s­

lature to e s t a b l i s h  an e n d o w e d  chair.

Co 3 1

It is a s s u m e d  that full c o s t i n g  for a n  e n d o w e d  c h a i r  wi l l  be t h r o u g h  the 

a u s p i c e s  of an e n d o w m e n t  u n d e r  w h i c h  the p r i n c i p a l  of '.he fund w o u l d  be i n­

ve s t e d  in p e r p e t u i t y  and that e a r n i n g s  on the i n v e s t m e n t  w o u l d  be used to 

c o v e r r e q u i r e d  a n n u a l  costs. It is al s o  a s s u m e d  that, on the average, about 

10% w o u l d  be  e a r n e d  on the i n v e s t e d  p r i n c i p a l .  In y ears w h e n  m o r e  than this 

was earned, a d d i t i o n a l  e a r n i n g s  w o u l d be a d d e d  to the p r i n c i p a l  to increase 

it so that e a r n i n g s  in s u b s e q u e n t  y e a r s  w o u l d  i n c r e a s e  with inflation.

U n d e r  t hese a s s u m pt i o n s ,  it w o u l d  r e q u i r e  a p r i n c i p a l  of $1.3 m i l l i o n  to 

e s t a b l i s h  an e n d o w e d  chair.



Annual earnings from the fund would be required as follows:

A n n u a l  s a l a r y $75,000

S t a f f  b e n e f i t s  ( a p p r o x i m a t e l y  

20% of s a l a r y  r e q u i r e m e n t )

$15, 0 0 0

S u p p o r t  s e r v i c e s

Secre-tarial/Assistant s a la r i e s  

plu s s t a f f  b e n e f i t s

$25, 0 0 0

S u p p o r t  c osts

Trav e l ,  s u p p l i e s  & o p e r a t i n g  

costs

$15,000

A N N U A L  C O S T  R E Q U I R E M E N T $ 1 3 0 , 0 00

J u s t i f i c a t i o n

S p e c i f i c a l l y ,  there is one s c i e n t i s t  at the U n i v e r s i t y  of Alaska, F a i r­

banks, w h o  s h o u l d  be h o n o r e d  by an endo w e d  chair. He m i g h t  o c c u p y  the chair 

u n t i l  his r etirement. A f t e r  that, o t h e r  top s c i e n t i s t s  might be honored 

b y  b e i n g  invi te d  to o c c u p y  the chair for v a r y i n g  len g t h  of time.

P r o f e s s o r  S y u n - I c h i  A k a s o f u  has d o n e  m o r e  than a n y  o t h e r  s c i e n t i s t  to build 

up and m a i n t a i n  the w o r l d r e k n o w n e d  r e p u t a t i o n  of the Geop'nvsical I n s titute 

as a c e n t e r  of r e s e a r c h  and s c h o l a r l y  e x c e l l e n c e  in the field of space 

science.

P r o f e s s o r  A k a s o f u  is p r e e m i n e n t  in the field of a u r o r a l  stud i e s  coupled 

w i t h  g e o m a g n e t i s m .  He lias a u t h o r e d  or c o a u t h o r e d  n e a r l y  400 s c i e n t i f i c  

a r t i c l e s ,  and a u th o r e d  or c o a u t h o r e d  f i v e  b o o k s  on solar t e r r e s t r i a l  r e­

lations, the aurora, and g e o m a g ne t i s m ,  and ed i t e d  another, and also writ t e n  

two d e f i n i t i v e  e n c y c l o p e d i c  a r t i c l e s  on the aurora.

H i s  a c h i e v e m e n t s  h a v e  b e e n  j u s t l y  r e c o g n i z e d  by the s c i e n t i f i c  c o m m u n i t y  

at large, and he has b e e n  the e d i t o r  or on the e d i t o r i a l  board of five w ell-



e s t a b l i s h e d  j o u r n a l s  d e a l i n g  w i t h  g e o p h y s i c  and s p a c e  sciences. H e  has been 

a c c o r d e d  s e v e r a l  h o no r s ,  g i v e n  o n l y  to t h o s e  w h o s e  c o n t r i b u t i o n s  to g e o­

phy s i c s  and s c i e n c e  in g e n e r a l  h a v e  b e e n  o u t s t a n d i n g .  T h e s e  are:

Th e  C h a p m a n  M e d a l  of th e  R o y a l  A s t r o n o m i c a l  S o c i e t y  of E n g l a n d  in 1976;

The J a p a n  A c a d e m y  M e d a l  in 1977;

T h e  F l e m i n g  M e d a l  f r o m  the A m e r i c a n  C e o p h y s i c a l  U n i o n  in 1979.

P r o f e s s o r  A k a s o f u  also  w as  e l e c t e d  a F e l l o w  of the A m e r i c a n  G e o p h y s i c a l  

U n i o n  and natiad D i s t i n g u i s h e d  A l u m n u s  of the U n i v e r s i t y  of A l a s k a ,  F a i r­

banks, w h e r e  he r e c e i v e d  the Ph.D. in 1961.

C o n c l u s i o n

An e n d o w e d  c hair w o u l d  free P r o f e s s o r  A k a s o f u  fro m  p r o p o s a l  w r i t i n g  and enable 

h i m  to m a t e r i a l l y  aid th e  e f f o r t s  of his y o u n g e r  colleagues. It w ou l d  also 

m a k e  it p o s s i b l e  for h i m  to b e c o m e  a h i g h l y  e f f e c t i v e  s p o k e s m a n  for Al a s k a  

Science, and als o  w-oke it p o s s i b l e  for h i m  to a t t r a c t  other, h i g h l y  talented 

and d e d i c a t e d  s c i e n t i s t s  to the state. His a c t i v i t i e s  a l r e a d y  h a v e  b r o u g h t  

g reat p r e s t i g e  to the S t a t e  of A l a s k a  and its U n i v e r s i t y .  In later years,

o t h e r  top s c i e n t i s t s  w o u l d  o c c u p y  the e n d o w e d  chair.



U  N I V E K S I T Y O F  A  I. A S K A 
F a i r b a n k s  a l a s k a  9 9 7 0 1

F e b r u a r y  13, 1981

S he rm an C a rte r 
E*ccut»»e v»ce P»es i aeni

M E M O R A N D U M  F O R  P R O F E S S O R  CL AU S  N A S K E  

FROM: 1 Sherman C a rt er

SUBJECT: C o s t  of e n d o w in g an a cademic "chair"

This p aper is to c o mply w i t h  you r  request that I indicate to you 
how m u c h  m o n e y  it w ou ld  cost to e ndow an academic " c h a i r . "

V a r i o u s  a s s u m p t i o n s  were made in p r e p a r i n g  the cost estimates 
p r o v i d e d  below. One of these was that the person selected would 
be a w o r l d - c l a s s  s c i e n t i s t — cost, of course, w ou l d be less for 
o ther types of faculty positions. Secondly, it is assumed that 
full c o s t i n g  for filling the p o s i t i o n  w ou ld  be by an endowment 
under w h i c h  the p r in cipal of the fund w ou ld  be invested in p e r­
petuity and that earnings on the in v es t m e n t  would be used to 
c o ve r r e q u i r e d  annual costs. Thirdly, it is assumed that, on 
the average, about 10% w o u l d  be earned on the invested principal. 
In years w h e n  mor e  than this was earned, additional earnings would 
be added to the principal to i ncrease it so that earnings in s u b­
sequent years w o u l d  increase w i t h  inflation.

Initially, $1.3 m i l l i o n  wo ul d be req u ir ed  for the endowment f u n d .

A n nual e a r ni ng s :rom the fund w o u l d  be required a pproximately as 
f o l l o w s :

A n n u a l  salary $75,000

Staff b e n e f i t s  (approximately
20% of salary requirement) 15,000

S upp or t ser vi ce s 25,000
S e c r e t a r i a l / A s s i s t a n t  salaries 
plus staff benefits

S u p p or t co st s 15,000
Travel, supplies & o p e r at in g 
costs

A N N U A L  C O S T  REQUIREMENT: $130,000

S F C :sb

Note: 10/28/81 P re sident Barton indicated that a substantially
smaller appropr i at io n wo ul d support the annual 
cost requirement.



S e n a t o r  D et ty e  Fahrenkamp . •

Pouch V v  • • '

J un eau , AK 99011

Dear S e n a t o r  Fahrenkamp: • ■

t
T h i s , l e t t e r  is in suppo rt of a proposal to es ta bl is h  an endowed 

chai r for; physical sciences at the U n i v e r s i t y  of Ala s k a wit h Prof ess or 

Akasofu as its first recipient. The reasons for e st a b l i s h i n g  such a 

c ha i r  are num er o u s  but include h o ldi ng or att ra c t i n g ex t r e m el y talented 

persons, financial, and a cademic ones. An e ndo wed  c h a i r  ma kes  it po ssiole 

for the r e c ip ie n t  to c o n c e n t ra te  on his res earch p r o g ra m and gives hi m 5 5  J - 3  
month s e xtra time to spend on research and on g en e r a t in g funds for support 

of o th e r  researchers. Pr of e s s o r A k a s o f u has o b t a i n e d  a bout $1,000,000 

per y e a r  for 10 years. This can be c o m p a r e d  to the c o s t  of an endowed 

c h a i r  w h i c h  is a o n e - t im e e x pe n d i t ur e of = S I . 3 million.

The m o s t  c o mp e l l i n g  reason for c re a ti n g  an en do we d  c h a ir  is the 

t r e m e n d ou s b o o s t  it w ou ld  give to the qu a! it y of the aca d e m ic  and research 

pr ogr ams  at the Univers ity  of Alaska. It is a fact that " e x c . H e n c e  

pr omo tes  excellence". The peo ple  o c c u p y i n g  an endov/ed c h a i r  can be 

e x p e c t e d  to a t t r ac t top-level c o - w c r k e s s  and also to s t i mula te others - 

a l r e a d y  at the U n i v e r s i t y  of Alaska.

A n yt hi ng  y o u  can do to help in this m a t t e r  is deeply appreciated.

Sincerely,

•* . • • . .
T. E. Osterkainp

;• • P r of es so r  of Physics & Geoph ysi cs

X  ' . ■ ■" ‘
'  T  • •:• •• ■'■/. ' ' *■ •' •' ■ . •

“ * .. t • . . -
T EO / s g f <!v •
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ENDOWED CHAIRS

1. The' e a r n i n g s  f r o m  an' e n d o w e d  c h a i r  u s u a l l y  p r o v i d e  a n  i n d i v i d u a l  

f a c u l t y  m e m b e r  w i t h  the f i n a n c i a l  s u p p o r t  and f l e x i b i l i t y  to e x p l o r e  

n e w  t e a c h i n g  m e t h o d s ,  to f o r m u l a t e  a n d  test n e w  t h e o r i e s  an d  to 

d i s s e m i n a t e  his f i n d i n g s .  By e n h a n c i n g  s u p p o r t  for r e s e a r c h  and 

t e a c h i n g ,  e n d o w e d  c h a i r s  e n a b l e  a u n i v e r s i t y  to a t t r a c t  and re t a i n  

d i s t i n g u i s h e d  sch o la r s .

2. The e x i s t e n c e  of a n  e n d o w e d  c h a i r  i n  a p a r t i c u l a r  d i s c i p l i n e  c r e a t e s  

a n u c l e u s  f o r  a t t r a c t i n g  o t h e r  d i s t i n g u i s h e d  f a c u l t y  and s t u dents, 

e n h a n c i n g  the q u a l i t y  of the d e p a r t m e n t  and, o v e r  time, the 

r e p u t a t i o n  of the u n i v e r s i t y  as a w h o l e .

3. /ill of the g r e a t  u n i v e r s i t i e s  in the n a t i o n  h a v e  e n d o w e d  chairs. 

U . C . L . A .  h a s  14 e n d o w e d  c h a i r s  alone.

4. The e n d o w e d  c h a i r s  c a n  be in d i s c i p l i n e s  f r o m  w h i c h  r e s e a r c h  w i l l  

p r o v i d e  t a n g i b l e  b e n e f i t s  to the A l a s k a n  c i t i z e n r y  (e.g., f i s h e r i e s  

b i o l o g y ,  g e o l o g y ,  etc.)

5. An e n d o w e d  c h a i r  u s u a l l y  p r o v i d e s  the s a l a r y  an d  b e n e f i t s  of the 

p r o f e s s o r .  M o r e o v e r ,  the i n c o m e  f r o m  an e n d o w e d  c h a i r  m a y  be used 

for t h e  h i r i n g  of a s e c r e t a r y  or a s s i s t a n t  to h a n d l e  r o u t i n e  n a t t e r s  
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