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legislature is adequate, regardless of whether inducing habitual ‘

There is a strong presumption against the constitutional validity 

of any restraint of future expression* Bantam Books, Inc. v. 

Sullivan, 372 U.S. 58, 70 (1963). See also Near v. Minnesota, 283 

U.S. 697, 713-23 (1931) [statute permitting public officials to bring 

publisher before judge to obtain injunction against publication of 

scandalous and defamatory matter was an unconstitutional prior 

restraint].

Religious worship and discussion, integral aspects of the 

curricula of the plaintiff church schools, constitute forms of speech 

and association entitled to full First Amendment protection. Widmar 

v. Vincent, 454 U.S. 263, 269-70, n.6 (1981) [state-university 

regulation prohibiting use of facilities for religious worship and 

teaching was content-based discrimination against religious speech, 

not narrowly drawn to serve a compelling state interest]. "(T]he 

regulation of a communicative activity . . . must adhere to more 

narrowly drawn procedures than is necessary for the abatement of an 

ordinary nuisance.” Vance v. Universal Amusement Co., Inc., 445 U.S. 

308, 315 (iS^O) [per curiam]. ''[T]he burden of supporting an injunc­

tion against a future [communication] is even heavier than the burden 

of justifying the imposition of a criminal sanction for a past

truancy be deemed a criminal or civil violation.

Burden of Injunctive Relief on Plaintiffs
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communication." Id. at 315-16. "[A] free society prefers to punish

the few who abuse rights of speech after they break the law than to 

throttle them and all others beforehand.11 Id. at 316 n. 13 [emphasis in 

original].

At first glance it may seem superficial to draw o distinction

between closing down unapproved church schools,, on the one hand, and

multiple truancy prosecutions against the parents of unapproved

church-school students, on the other. But aside froa the singularly

sufficient reason that Che Maine Legislature has mandated truancy-law

enforcement and has never authorized the closing of a private school

by courts or administrators for any reason relevant to the present

action, there is a vital difference between the two approaches and it

goes to the heart of the plaintiffs' objections in this case.

46
Defendants claim a right to close schools which plaintiffs 

assert are "pervasively sectarian" institutions, Cuesnongle v. Ramos,

/ 7
713 F.2d 881, 883 (1st Cir. 1983), in order to protect the state's

interest in the compulsory education of Maine children. Without a

doubt the closing of a "pervasively sectarian" school would burden the

First Amendment rights of more individuals (those teaching and

preaching at, and those supporting and attending, the institution) in

a more direct and substantial manner than truancy actions against the

parents or guardians of the "habitual truants" whose education the

A8
state seeks to promote. Therefore, the requerted injunctive relief 

raises far more problematic constitutional questions than those
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brought into piny by the truancy-prosecution scheme prescribed by the 

legislature.

And from a purely practical perspective as well ioijunctive relief

would impose substantially greater burdens on all of the plaintiffs,

the churches, schools, parents and 3taff, than would enforcement under

the legislative scheme. The requested injunctive relief (apparently)

would prohibit the operation of an unapproved church 3(*.hoc»l during

public school hours i_f a  single compulsory-school-age child we re in

at tendance, in derogation of the religious liberties of the nonschool-

age students and despite the fact that the school-age child might he

otherwise exirapt from the requirement of compulsory attendance at a

public school. S'cr example, the local school board may excuse

compliance with the compulsory education laws for students 14 years of

age or older. 20-A M.R.S.A. SS5002(1>(E), 5051(2)(D)(2).

Alternatively, a compulsory-school-age child attending an unapproved

church school may have obtained an exemption by establishing that the

school (which may be unapproved 3olely because it refused to seek

approval) provides "equivalent instruction," or by establishing that

the child receives "equivalent instruction" "in any other manner" for

which the approval of the Commissioner has been obtained. 20-A

49
M.R.S.A. 55001(2)(D).
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The Public Interest

The Maine legislature perceives the public interest as requiring 

that truancy-law enforcement be commenced at the local level by local 

officials who are directed to consider and address the needs of the 

individual student, whereas the requested injunctive relief would 

relegate the individual student to the backgr und of the constitu­

tional controversy between church and state.

It doe3 not appear that the plaintiff church schools have acted 

50
unlawfully; if they have acted unlawfully, it does not appear that 

defendants' remedy at law is inadequate; and injunctive rslief would 

po3e a severe risk of burdening protected First Amendment rights. 
Accordingly, injunctive relief against the church schools is not 

warranted.

D. Dismissal of Counterclaim

There being no relevant legislative prohibition and no legislative 

delegation of the power to prohibit the operation of private schools, 

the defendants are no more entitled to the requested declaratory 

relief than to injunctive relief. There being no obligation to seek 

approval, the plaintiff church schools are not required to provide the 

information n cessary to obtain approval. Whether unapproved schools 

may be required to furnish to the state the names, addresses and 

attendance records of their students is not before the Court, 3ince it
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does not appear thi^ there has been any attempt to impose such a

„ 51
requirement.

nonapproval is the only direct consequence of the failure or refusal 

of the plaintiff church schools to provide the school approval infor­

mation demanded by th*. Department.

The counterclaim is therefore DISMISSED.

schools, the Court: must next determine whether the complaint presents 

a "case or controversy."

Article III, section 2, of the United States Constitution 

restricts the exercise of the judicial power of the United States to 

"[clases . . .  [and] [controversies," U. S. Const, art. Ill, §2, 

cl. 1.

A. Ripeness of Claim for Relie - _ 52 
Enjoining Truancy Actions Against Parents

The doctrine of "ripeness" has undergone significant 

transformation from the days when the term "advisory opinion" was 

afforded a sweeping definition. See International Longshoreman's and 

Warehousemen's Union v. Boyd, 347 U.S. 222 (1954). Since the 

watershed decision in Abbott Laboratories v. Gardner, 387 U.S. 136

Except for possible prosecutica under the truancy laws,

III. COMPLAINT

There being no legislative license to close unapproved private
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«

(1967), ripeness jurisprudence has assumed a decidedly practical 

53
bent. Absent congressional action curtailing jurisdiction, "[t]be 

problem [of the ripeness of a challenge to a statute, regulation or 

rule] is best seen in a twofold aspecc, requiring . . .  evaluation 

of] both the fitness of the issues for judicial decision and the 

hardship to the partiec of withholding court consideration." Id. at 

149.

Fitness of Issues for Judicial Decision

The existence of a sufficiently developed factual record is 

essential to any determination that problematic constitutional issues 

are ripe for judicial review. Bobbitt v. United Farm Workers National 

Union, 442 U.S. 289, 301, 304 (1979); Abbott Laboratories v. Gardner, 

337 U.S. at 149; American Committee for Protection of Foreign Born v. 

Subversive Activities Control Board, 380 U.S. 503, 505 (1965) [per 

curiam]. Due to the fact-specific nature of the constitutional claim 

asserted by the parent-plaintiffs, Bangor Baptist Church v. State of 

Maine, 549 F. Supp. at 1216-20, their claim cannot te considered ripe 

without a fully developed record, cj[. Abbott Laboratories v. Gardner, 

387 U.S. at 149 [sparse factual record no obstacle to ripeness where 

"issue tendered is a purely legal one"]. Although the parties have 

labored to develop the record, most of their efforts have focused upon 

whether the state's interest in either "licensing" or closing the 

various plaintiff church schools overrides the plaintiffs' religion-
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based interest in insulating their church schools from the state

approval requirement* Much of that evidence is rendered valueless

since Maine law simply establishes a privatt-school approval scheme

for the purpose of determining the eligibility of private school

students tc an exemption from the public-school compulsory attendance

requirement. What remains to be decided under the parent-plaintiffa'

request that the defendants be enjoined from prosecuting parents under

the truancy laws is whether the compulsory education law, despite its

flexibility and myriad exceptions, impermissibly burdens the exercir'e

54
of the religious beliefs of the plaintiff-parents. The present 

record relevant to these issues i3 extraordinarily sparse.

The very existence of this flexible, in some respects fairly new, 

and largely untested, statutory scheme, itself militates against 

judicial review. Although the Board's present approach to the imple­

mentation of the statutory scheme implicate.'; serious First Amendment 

concerns, those constitutional concerns are mooted by the Court's 

ruling that the Board's present approach is invalid under the statu­

tory scheme. See p. 36 supra. Presumably, new Poard regulations 

implementing a different approach will follow. How the new Board 

regulations may comport with the statutory scheme and affect 

plaintiffs' constitutional rights are questions which time, not specu­

lation, can best answer. See California Bankers Association v.

Shu 1tz, 416 U.S. 21, 55-56 (1974) [challenge to statutory record­

keeping requirement, on grounds that it "could possibly be used to 

obtain" protected information, held nonjusticiable].
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Hardship To The Parties

Affecting both the fitness of the challenge for judicial review 

and the hardship to the parties in the absence of judicial review, che 

likelihood of enforcement is central to the ripeness of an anticipa­

tory challenge to a statute prohibiting conduct arguably entitled to 

constitutional protection.

A plaintiff who challenges a statute must 
demonstrate a realistic danger of sustaining a direct 
injury as a result of the statute's operation or 
enforcement. O'Shea v. Littleton, 414 U.S. 488, 494 
(1974). But '{o]ne does not have to await the consum­
mation of threatened injury to obtain preventive relief. 
If the injury is certainly impending that is enough.' 
Pennsylvania v. West Virginia, 262 U.S. 553, 593 (1923); 
see Regional Rail Reorganization Act Cases, 419 U.S.
102, 143 (1974); Pierce v. Society of Sisters, 268 U.S. 
5i0, 526 (1925).

When contesting the constitutionality of a criminal 
statute, 'it is not necessary that (the plaintiff] first 
expose hitaself to actual arrest or prosecution to be 
entitled to challenge (the] statute that he claims 
deters the exercise of his constitutional rights.' 
Steffel v. Thompson, 415 U.S. 452, 459 (1974); see 
Epperson v. Arkansas, 393 U.S. 97 (1968); Evers v.
Dwyer, [358 U.S. 202,] at 204. When the plaintiff has 
alleged an intention to engage in a course of conduct 
arguably affected with a constitutional interest, but 
proscribed by a statute, and there exists a credible 
threat of prosecution thereunder, he 'should not be 
required to await and undergo a criminal prosecution as 
the sole means of seeking relief.' Doe v. Bolton, 410 
U.S. 179, 188 (1973). But 'persons having no fears of 
state prosecution except those that are imaginary or 
speculative, are not to be accepted as appropriate 
plaintiffs.' Younger v. Harris, 401 U.S. 37, 42 (1971); 
Golden v. Zwickler, 394 U.S. 103 (1969). When plain­
tiffs 'do not claim that they have ever been threatened 
with prosecution, that a prosecution is likely,, or even 
that a prosecution is remotely poesible,' they do not 
allege a dispute susceptible to resolution by a federal 
court. Younger v. Harris, (401 U.S.] at 42.

• •  ■
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Babbitt v. Doited Farm Workers National Union, 442 U.S. at 298-99

(1979).55

The First Circuit recently found no "case or controversy" where a

juvenile brought a First and Fourteenth Amendment facial challenge

againut a city curfew ordinance directed against persons under age 16.

McCollester v. City of Keene, 668 F.2d 617, 621-22 (1st Cir. 1982).

The court considered the action unripe because the juvenile plaintiff

failed to allege the conduct in which she intended Lo engage and

becauoe.the challenged ordinance was susceptible to an interpretation

by local officals which would limit its reach to after-curfew conduct

posing a risk of injury or disturbance to others. I_d. at 620-21. The

First Circuit said that "there is no case or controversy unless the

plaintiff is subject to something more than a speculative risk of

prosecution." I_d. at 621.

Thete must be 'a credible threat of prosecution' of the 
plaintiff personally, Babbitt, supra, which means, in 
the words of Justice Brennan - a justice whose opinion
in Steffel shows him sympathetic to a broad construction
of Article III in connection with complaints seeking a 
federal court declaratory judgment with respect to the 
constitutionality of state statutes - a 'likelihood tnat 
a prosecution will actually ensue. ' Regional Rail 
Reorganization Act Cases, supra.

Id. at 621. See also City of Los Angeles v. Lyons, __  U.S.  , 103

S.Ct. 1660, 51 U.S.L.W. 4424, 4426-28 (1983); Munoz-Mendoza v. Pierce,

711 F.2d 421, 426-30 (1st Cir. 1983); High 01' Times, Inc. v. Busbee,

621 F.2d 135, 139 (5th Cir. 1980) (plaintiff must demonstrate "a

genuine threat of imminent prosecution"]; Bickham v. Lashof, 620 F.2d
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1238, 1247 (7th Cir. 1980) ["case or controverey" requirement 

satisfied by shewing that state intended to prosecute act plaintiff 

expressed intention to commit]; St. Martins' Dress, Inc. v. Carey, 605 

F.2d 41, 44-45 (2d Cit. 1979) [no ’’case or controversy” i . s  challenge 

to child pornography statute where prosecutors declared that they 

would not enforce statute in regard to the book which was the object 

of plaintiff's complaint]; Rincon Band of Mission Indiana v. County of 

San Diego, 495 F.2d 1, 4-6 (9th Cir.), [absent some relevant history 

of prosecution, statements made by deputy sheriffs to Indians, that 

gambling ordinance was applicable co all in the county, and by the 

sheriff, that all laws would be enforced, were insufficient threats of 

prosecution to give rise to ’’case or controversy" in challenge tj 

enforcement of ordinances on Indian reservations], cert, denied, 419 

U.S. 1008 (1974). See generally Comment, Threat of Enforcement - 

Prerequisite to a Justiciable Controversy, 62 Colura. L. Rev. 106

(1962).

There is no threat by any 3tate or local official to enforce the 

truancy laws against any of these plaintiff parents. The record 

reveals that defendants expressly disavow any intention to institute, 

encourage or permit truancy actions against the parents of church- 

school students. See Babbitt v. United Farm Workers National U n i o n , 

442 U.S. at 302. The Commissioner testified that, if it were held 

that truancy actions against the parents of children attending 

unapproved church-schools offered the only means of enforcing the
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school approval laws and regulations, he would "act through the 

courts" rather than institute truancy actions, Tr. at 1085, 1139, and 

that before he could pursue truancy actions against parents he would

first have to obtain legislative authorization for additional funding

* 56
and staff, id. at 1144. Enforcement of the truancy laws against the

parents of children attending unapproved church-schools was charac­

terized by the Commissioner as a "misuse" of the truancy laws, and

"inappropriate, if not harmful," Tr. at 1139-41. The trial testimony

• . 
was corroborative of an earlier affidavit in which the Commissioner

stated that he had "discouraged" local officials from undertaking 

truancy enforcement against the parents of the students of these 

unapproved church schools. ^  Second Supplementary Affidavit of 

Commissioner Raynolds, 513 (filed April 20, 1982). On October 14,

1980 the Commissioner instructed school superintendents that, "[ujntil 

[they] hear from . . . [the Commissioner's] office, [they] should not 

take any legal steps to enforce the truancy laws against students 

attending these unapproved schools." Defendants' Exhibit 36.

These representations by the Commissioner, together with the 

position consistently taken throughout these proceedings by the defen­

dants, through their counsel, see, e . g . , Defendants' Post-Trial Brief, 

at 59 ["truancy actions are an inappropriate, ineffective and 

unacceptable . . .  way of dealing with the issues in this case"],

demonstrate that the defendants do not contemplate, even if they are

58
empowered to pursue or "direct," truancy prosecutions against the
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parents of children attending the plaintiff church schools.

Furthermore, the record is devoid of evidence that a truancy 

proceeding has ever been commenced, even to this day, against a parent 

or guardian of any child attending any unapproved private school, much 

less one of the unapproved plaintiff church schools. Moreover, there 

is no evidence that there has ever been a threat, by local public 

school officials or by any of the defendants, to bring, encourage or 

permit any such truancy action. Instead, the record reveals: (1)

repeated disavowals by the Commissioner of any intention to proceed 

with truancy actions against either students or parents; (2) instruc­

tions by the Commissioner to all public school superintendents to 

refrain from truancy actions against those students and parents "until 

[the Superintendents] hear from . . . [the Commissioner's] office;"

(3) uniform compliance by local public school officials with the 

instructions of the Commissioner; (4) uncontradicted evidence that, 

before resorting to truancy actions against the parents of students 

attending these unapproved schools, the Commissioner would first have 

to obtain legislative authorization for additional staff and funding; 

and (5) no incimation whatever that any of the defendants would resort 

to truancy actions to enforce the compulsory education laws once it 

had been finally determined by the courtr that direct action to close 

unapproved private schools is ultra vires.

Finally, the complaint does not allege and the record does not 

indicate that any potential truancy-action prosecution against the
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plaintiff parents has chilled the exercise of their First Amendment 

rights or affected the actions of those parents or any other plain­

tiff. See Doe v. Bolton, 410 U.S. at 188-89 [challenge to Connecticut 

abortion statute justiciable since doctors alleged that the statute 

"chilled and deterred" practice of their profession].

Since the defendants deny any intention to institute truancy 

actions against the parents of students attending these unapproved 

church schools, neither plaintiffs nor defendants can point to any 

relevant hardship resulting from the Court's refusal to enjoin.

B. Claim for Relief Enjoining Actions Against 
Schools for Inducing Truancy by Mere Operation

In dismissing defendants' counterclaim, the Court has held that

mere operation of an unapproved private school does not violate thr

prohibition against inducing haoitual truancy. See pp. 36, 46-47

supra. Accordingly, and in view of the judicial obligation co avoid

serious constitutional issues when other grounds are available, p. 40

supra, the Court does not reach the isiue ar to whether a statute

authorizing such an action would violate the constitutional rights of

the plaintiffs. Moreover, the Court is satisfied that enjoining the

defendants from instituting such actions under the current statute

59
would be inappropriate. "[Tjhere i„ no evidence before (the Court] 

that would indicate that defendants will not accept in good faith" the 

Court's holding as to the meaning of the word "induce." Wulp v. 

Corcoran, 454 F.2d 826, 835 (1st Cir. 1972).
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C. The Claia lor relief 

Enjoining Actions Against Pastors

Ripeness

The only other credible prospect of truancy prosecution which 

might be considered sufficient to present a "case or controversy" 

under the complaint in thi,r action results from the absence of any 

express disavowal of an intention to commence actions against the 

plaintiff pastors for inducing habitual truancy in violation of 20-A 

M.R.S.A. S5053(1) (B). See Babbitt v. United Farm Workers National 

Onion, 442 U.S. at 302. Although the Commissioner did not actually 

threaten any su^h prosecution of the pastors in the letters which pre­

cipitated the present action, the language of those letters, see 

Defendants' Exhibits 46a-i [Attorney General will "commence legal 

action"], is broad enough to encompass an action under the "inducing" 

statute, and, as of February 16, 1983, defendants' attorneys con­

sidered the statute applicable to the conduct of at least some of the 

plaintiffs. See Defendants' Memorandum Regarding Ultra Vires Issue, 

at 10-11. Moreover, actions againat the plaintiff pastors would fit 

neatly into the strongly held view of the Commissioner, see pp. 52-53 

supra, and defense counsel, see p. 53 supra, that enforcement of the 

compulsory education laws should be directed at the plaintiff schools, 

rather than at their students or ihe parents of their students.

Indeed; defendants' threatening assertion, that "the plaintiffs . . .  

induce their students to attend their unapproved schools," [Defendants 

Memorandum Regarding Ultra Vires Issue, at 10], appears to refer to

-  56 -



• *

the religious edification of parishioners by the plaintiff pastors.

The record is adequately developed as to the nature and basis of this 

religious instruction. There can be little doubt that in every sense 

of the word pastors do "induce” parishioners to send their children to 

church-affiliated schools « that the threatened enforcement 'actions

• i
raise serious constitutional questions.

Accordingly, the claim for injunctive relief protecting the right 

of the pastors to preach the Gospel is ripe.

Meri ts

Prosecution of the pastors or the administrators of church schools 

for inducing truancy, whether in sermons or in other communications 

with students or parents in the congregation, would raise fundamental

free speech and free exercise concerns.^

In 1945 the Supreme Court observed that in establishing the

boundary "where the individual’s freedom ends and the State's power 

begins . . . the uoual presumption supporting legislation is balanced 

by the preferred place given in our scheme to the great, the indis­

pensable democratic freedoms secured by the First Amendment.'' Thomas 

v. Collins, 323 U.S. 516, 529-30 (’ -*5). When First Amendment rights 

are implicated,

[t]he rational connection between the remedy provided 
and the evil to be curbed, which in other contexts might 
support legislation against attack on due process 
grounds, will not suffice. These rights rest on firmer 
foundation. Accordingly, whatever occasion would 
restrain orderly discussion and persuasion, at 
appropriate time and place, must have clear support in 
public danger, actual or impending. Only the gravest 
abuses, endangering paramount interests, give occasion
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for permissible limitation. It i* therefore in our tra­
dition to allow the widest room for discussion, the 
narrowest range for its restriction, particularly when 
this right is exercised in conjunction with peaceful 

assembly.

Id. at 530. nFor these reasons any attempt to restrict those 

liberties mus1: b.» justified by clear public interest, threatened not 

doubtfully or remotely, but by clear and present danger." Id.* See' 

also id., at 532 (intrusion permitted "only if grave and impending 

public danger requires" it). "The substantive evil must be extremely 

serious and the degree of imminence extremely high before utterances 

can b« punished." Landmark Communications, Inc. v. Virginia, 435 U.S. 

829, 845 (1978), Government authorities may not "forbid or proscribe 

advocacy of the use of force or law violation except where such advo­

cacy is directed to inciting or producing imminent lawless action and 

is likely to incite or produce such action." Brandenbu •% v. Ohio, 395

U.S. 444, 447 (1969) (footnote omitted) [per cutiam]. See also Hess

v. Indiana, 414 U.S. 105 (1973) [disorderly conduct statute unconsti­

tutionally applied to anti-war protester since there could be no 

rational inference "that his words were intended to produce, and 

likely to produce imminent disorder"]. Courts must balance the magni­

tude and imminence of the danger ppsed by the speech, against "the 

need for free and unfettered expression," as well as the "possibility 

that other measures will serve the State's interests." Landmark 

Communications, Inc. v. Virginia, 435 U.S. at 843. See also State v. 

John W., 418 A.2d 1097, 1102 (Me. 1980) [constitutionality of

-  58 -



disorderly conduct conviction must be tested by balancing magnitude 

and character of evil, as well as its likelihood, against need for 

free and unfettered expression].

Any action brought against plaintiff pastors, administrators or 

church schools for inducing truancy by ’’preaching" that the Bible com­

mands fundamentalist Christians to send their children to schools 

regulated solely by fundamentalist Christians would certainly 

"restrain orderly discussion and persuasion," Thomas v. Collins, 323 

U.S. at 530. Such a restraint would also hinder the right of assembly 

and the free exercise of religion. Defendants have not suggested any 

”grave[] abuses, endangering paramount interests," i^,, which would 

justify the threatened restraints. Clearly, there are other, less 

problematic measures, i.e., enforcement of the truancy laws, which 

would serve the state interests involved.

Plaintiffs therefore are entitled to declaratory and injunctive 

relief*** precluding defendants from bringing re iions against them on 

the grounds that they induce truancy through their statements to 

parents that the education of their children is a religious duty and 

that the state should have no role in regulating the education of 

Christian children.

Dated at Bangor, Maine this 20th day of December, 1983.
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1/The plaintiffs are: ten independent fundamentalist Christian
churches and their affiliated schools and pastors; the chief 
administrators of four of the plaintiff church schools; four parents 
whose children attend either Bangor Christian Schools or the Grace 
Baptist Church Schools; two parents of pupils attending Ellsworth 
Christian School, which is a member of plaintiff Maine Association of 
Christian Schools (MACS); a Bangor Christian Schools teacher and its 
principal; a Grace Baptist Church Schools teacher; and MACS.

Calvary Foursquare Church and Gardiner Christian Academy appear to 
have been omitted from the Second Amended Complaint through inadver­
tence, after having been added as plaintiffs on December 28, 1981.
The chief administrator of Gardiner Christian Academy (Reverend Allen) 
was named as a plaintiff in the Second Amended Complaint. After 
defendants counterclaimed against Gardiner Christian Academy,, it 
responded and Gardiner Christian Academy is treated as a plaintiff in 
the trial stipulation filed with the Court on January 30, 1983. 
Accordingly, the pleadings are hereby amended to conform to the- evi­
dence, pursuant to Fed. R. Civ. P. 15(b).

Also dropped as a party plaintiff is Reverend William Greenwood, the 
administrator of Kingfield Christian Academy, which has ceased opera­
tions and was dropped as a party, along with its affiliate, First 
Baptist Church, on January 25, 1983.

2/Plaintiffa' 'Revised List of Exhibits,' as supplemented at trial, 
contains 98 exhibits. Defendants' 'Final Revised List of Exhibits,' 
as supplemented at trial, contains 102 exhibits. All exhibits were 
admitted into evidence, except plaintiffs' Exhibit 38, which was 
withdrawn, and defendants' Exhibits 8S and 90.

3/See note 6 infra.

4/Prior to the spring of 1979 many of the schools which founded MACS 
belonged to its regional predecessor, Northeast Region American ’ 
Association of Christian Schools [NERAACS], an organization of 
Christian schools in New England and New York. NERAACS was gradually 
phased out of existence as its members formed state associations.

5/Thirteen of the 23 Christian school members of MACS in 1979 are 
no longer members:

South Hope Christian School 
Clinton Christian School 
Blaisdell Baptist Academy 
Lisbon Falls Christian Academy 
Penobscot Valley Christian Academy
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Tabernacle Christian Academy 
Heritage Christian Academy 
Mid-Coast Christian School 
Hermon Christian School 
Limestone Christian Academy 
Enfield Christian School 
Central Maine Christian School 
Osaippee Valley Christian School.

The ten schools which have remained MACS members since 1979 are

Bangor Christian Schools 
Grace Baptist Church Schools 
Wayside Christian School 
Downeast Christian School 
Ellsworth Christian School 
West Sumner Christian School 
Calvary Christian Academy (Turner)
Kennebec Valley Christian School 
Northwoods Christian School 
Wiscasset Christian Academy.

Of these, only Bangor Christian and Grace Baptist Church Schools are 
plaintiffs in this action.

The following seven schools, the first five of which are plaintiffs, 
have since joined MACS:

Falls Road Christian School 
Lee Christian Schools 
Victory Christian Schools 
Sebec Christian Academy 
Athens Christian Academy 
Calvary Hill Christian School 
Hartland Christian School.•

6/Bangor Christian, which began operating in 1970, obtained state 
approval for each of its first eight years of operation and in 1978 
received a five-year approval certificate which expired in June, 1983. 
Until at least 1975 Bangor Christian displayed its certificate of 
state approval in the school catalogs and expressed pride in having 
achieved the academic quality evidenced by state approval. See 
Defendants' Exhibit 67. Reverend Frankland testified that the cer­
tificate was displayed in order to demonstrate to parents that "we 
weren't some fly-by-night organization." Tr. at 285.

Grace Baptist Church Schools obtained initial state approval in 1976 
and renewed approval in 1977 and 1978.
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7/The ACE teaching program, marketed by a Texas-based company, 
consists of a serias of booklets on various subjects, each of which is 
called a Packet of Accelerated Christian Education (PACE). Each PACE 
contains Bible-oriented instructional information and self-test 
questions on a particular subject. Students work at their own speed 
in each subject. After completing the booklet and passing the self­
test and a supervised test, students move on to the next sequentially-
numbered PACE until they reach the twelfth level of achievement. The
supervisors who administer the tests do not teach regularly, but 
remain available to maintain discipline and to assist students on 
request.

8/Reverend Frankland wrote as follows:

This brings us to the crux of the matter. The United 
States Constitution and the Maine Constitution guaran­
tees (sic) us certain religious liberties under the 
First Amendment, if these beliefs and practices are 
convictions on our part and not preferences. In order 
for the courts to rule it is a conviction rather than 
preference, we must be willing to go to jail for, or die 
for said beliefs.

Some judges and state agencies are asking, 'Why was 
thx1' not an issue 10 years ago?' Our reply is, 'We were
in unchartered waters endeavoring to be good citizens 
and actually not aware we were rendering unto Caesar 
that which belongs to God.' After 200 successful court 
cases across the nation and a refining of our own philo­
sophy, we are forced to act immediately, or we have no 
guarantees under the First Amendment. In the judge's 
eyes, these things are not a conviction with us if we 
continue allowing the State to have jurisdiction in this 
area, when we know in our heart it is wrong. Therefore,
ve have several new schools starting this fall which 
believe this to the point they are willing to go to jail 
for their convictions, and we who had previously 
accepted basic approval and state licensure are con­
vinced we must stand with them.

Defendants' Exhibit 8.

9/The notice states that it is late in going out "because MACS has 
been waiting for the tape and the sample letter from David Gibbs." It
goes on to state "that the tape will be made while Charles Craze is
here. The letters will be drafted at the same time."

10/The ten schools which have belonged to MACS since 1979, see n.5 
supra, were among the 19 schools whose pastors or administrators wrote 
letters to the Commissioner.

-  62 -



11/These five schools were located in Hennon, Canaan, Limerick,
Clinton and North Whitefield. The latter three were described as 
"not [having] a conviction against state approval."

12/These nine schools were Eingfield Christian Academy, Farmington 
Christian School, Lee Christian Schools, Sebec Christian Academy, 
Victory Christian Schools, Athens Christian Academy, Gardiner . 
Christian Academy, New Life Academy and Windham Assembly Christian 
Academy. Eight of these schools are plaintiffs in this action. 
Kingfield Christian Academy has ceased operations. Farmington 
Christian School is now known as Falls Road Christian School, a plain­
tiff.

13/The original plaintiffs were Bangor Baptist Church and Grace 
Baptist Church, the pastor of each church, four parents whose children 
were attending either Bangor Christian or Grace Baptist Church 
Schools, the principal of Bangor Christian, one teacher from Bangor 
Christian and one from Grace Baptist Church Schools, and MACS, bangor 
Christian and Grace Baptist Church Schools were added as plaintilffs on 
October 28, 1981.

14/Disputes as.to the constitutionality of legislative enactments are 
not necessarily unripe merely because the enactments are not effective 
as of the commencement of the action, see Colautti v. Franklin, 439 
U.S. 379, 383 (1979) [permitting challenge of abortion statute before 
statute became effective]; Blanchette v. Connecticut General 
Insurance Corp., 419 U.S. 102, 142-43 (1974); Pierce v. Society of 
Sisters, 268 U.S. 510, 535-36 (1925); Arizona v. Atchison, T. & S. F .  
R. Co., 656 F.2d 398, 402-03 (9th Cir. 1981), rather their ripeness is 
determined by considering whether, in view of the need for judicial 
economy, the surrounding circumstances warrant judicial relief, see 
Blanchette v. Connecticut Genetal Insurance Corp., 419 U.S. at 
144-48. Of the many factors militating in favor of interpreting and 
testing the constitutionality, of the provisions of Title 20-A, the 
mo3t significant is that the provisions of Title 20-A went into effect 
on July 1, 1983. The Supreme Court has considered, as relevant to the 
issue of ripeness, events which took place after the entry of a 
judgment by a circuit court of appeals Buckley v. Valeo, 424 U.S. 1, 
115-17 (1976). A fortiori, events occurring after the commencement of 
an action and before any decision by the trial court are appropriate 
for consideration in testing ripeness. See Lynch v. Dukakis, No. 
82-1384 slip op., at 10 (October 12, 1983) [district court acted per­
missibly in finding that defendant "would not comply" with, and in 
conforming equitable relief to, strictures of statute effective 11 
days after the entry of the court's order].

Furthermore, from the outset of this action the validity and 
intendment of various regulations and statutes, both those which were
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then, and those which are now, in force, have affected the ongoing 
relationship between the plaintiff church schools and the defendants. 
See Blanchette v. Connecticut General Insurance Corp., 419 U.S. at 
144. Finally, the parties have developed the present record in light 
of the strictures of Title. 20-A. See id., at 143.

Accordingly,, the Court is satisfied that the mere fact that Title 
20-A vent into effect following the commencement of this suit does not 
bar judicial review of its provisions. Of course, this does not mean 
that the Court should or must resolve all disputes arising under Title 
20-A. '’’Even where some of the provisions of a comprehensive legisla­
tive enactment are ripe for adjudication, portions of the enactment 
not immediately involved are nol: thereby thrown open for a judicial 
determination of constitutionality.'" Id. at 145-46, quoting 
Communist Party v. SACB, 367 U.S. 1, 71  ̂1961).

In reviewing the provisions of Title 20-A the Court will consider 
the clarifying amendments made by P.L. 1983 c. 485, 1983 Me. Legis. 
Serv. 2563, which became effective on June 24, 1983.

15/It was stipulated at trial that all of the plaintiff schools are 
now in compliance with all Maine laws regarding health, sanitation and 
safety. Tr. Ill, at 469.

16/Also exempt from compulsory attendance at public schools are:

(1) persons who graduate from high school before age 17, see 
20-A M.R.S.A. 55001 (?.)(A);

(2) persons who have (a) completed the 9th grade (or reached 
age 15), (b) obtained their parents' and their school board's per­
mission to leave school [denial by the board is appealable to the 
Commissioner, see 20-A M.R.S.A. §500i(3)J, and (c) agreed in 
writing to meet annually until age 17 to review educational needs, 
20-A M.R.S.A. 55001(2)(B);

(3) persons who obtain "equivalent instruction . . .  in any 
other manner arranged for by the school committee or the board of 
directors," provided such instruction is approved by the 
Commissioner, 20-A M.R.S.A. 55001(2)(D);

(4) persons age 14 or older participating in a "suitable 
program of work, work study or training" who have the consent of 
their parents or guardians and the approval of their principal 
(appealable to the school board), 20-A M.R.S.A. 555001(2)(E), as 
amended by P.L. 1983 c. 485, 521, 1983 Me. Legis. Serv. at 2591, & 
5002; and
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(5) persons age 14 or older as to whom the local school 
board has waived the compulsory education requirement, 20-A 
M.R.S.A. 555001(2)(E), as amended by P.L. 1983 c. 485 521, 
supra, & 5051(2)(D)(2).

17/As originally adopted 20 M.R.S.A., 55001(2) provided as follows:

2. Exceptions. Compulsory attendance shall not apply to 
the following:

A. persons who graduate from high school before 
their 17th birthday;

13. Persons who have:

(1) Reached the age of 15 or completed the 9th 
grade;

(2) Permission to leave school from their 
parent or legal guardian;

(3) Permission to leave school from the school 
board or its designee; and

(4) Agreed in writing with their parent or 
legal guardian and the school board or its 
designee tO' meet annually until their 17th 
birthday to review their educational needs;

Cm Students who obtain equivalent instruction in 
an approved privaie school shall be credited with 
attendance at a private school only if a certifi­
cate showing their names, residence and attendance 
at the .tihool, signed by the person or persons in 
charge of the school, has been filed with the 
school officials: of the administrative unit in 
which the students reside;

D. Equivalent instruction is as follows:

(1) A child shall be excused from attending a 
public day school if he obtains equivalent 
instruction in a private school or in any 
other manner arranged for by the school com­
mittee or the board of directors and if the 
equivalent instruction is approved by the 
commissioner; and
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(2) If any request to be excused is denied by 
a local school committee or board of direc­
tors, an appeal may be filed with the com­
missioner. The commissioner shall review the 
request to be excused to determine whether the 
'local school committee or board of directors 
.as been correct ia its finding that no 
equivalent instruction is available. If the 
commissioner finds that equivalent instruction 
is available to the child, he shall approve 
the request to be excused; or

E. Children shall be credited with attendance at 
a private school only if a certificate showing 
their names, residence and attendance at the 
school, signed by the person or persons in charge 
of the school, has been filed with the school offi­
cials of the administrative unit to which the 
children reside.

Chapter A85, section 21, of the Maine Public Laws (1983), supra, 
however, repealed paragraph (C) (without relettering paragraphs (D) or 
(I!)]. The amendment also added to subsection (2) new paragraph (E), 
which makes clear that the compulsory attendance requirement shall not 
apply to "[a] pers~n whose absence is excused under section 5002 or 

5051."

18/Private schools approved for attendance purposes by the department 

shall:

1. Immunization. Comply with the immunization 

provisions under section 6351;

2. Language of instruction. Use English as the 
language of instruction except as specified under sec­
tion A602;

3. Courses required by statute. Provide 
instruction in history as specified under section A601, 
subsection 1 and English as specified in section A601, 
subsection 2;

A. Comroiscioner1s basic curriculum. Provide 
instruction in the basic curriculum established by rule 
by the commissioner under section A601, subsection A;

5 Certified teachers. Employ only certified 

teachers;
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Secondary schools. For private secondary
schools:

A. Meet the requirements of a minimum school 
year under section 4801; .

JJ. Provide a school day of sufficient length 
to allow for the operation of its approved 

’ education ptogram;

C. Have a student-teacher ratio of not more 

than 30 to one;

D. Include not less than 2 consecutive 
grades from 9 to 12; and

E. Maintain adequate, safety (sic) protected 
records; and

7_. S';ate board rules. Meet the aqnirements
applicable to the approval of private schools for atten­
dance purposes established by the state board pursuant
to section 405, subsection 3, paragraph E.

20-A M.R.S.A. 42902 (1983).

19/Ser.tion 2902, subsection 7, requires that

(pjrivate schools approved for at tendance purposes by 
the department shall:

Meet the requirements applicable to the approval of 
private schools for at tendance purposes established by 
the state board pursuant to section 405, subsection 3, 
paragraph E.

20-A. M.K.S.A- §2902(7) (emphasis added). Not surprisingly and ao 
expressly stated in th’ statute itself (see italics), "private schools 
approved for at tendance purposes by the Department" must meet the 
Board requirements "applicable to . . . approval of private schools 
for attendance purposes . . . .  (Emphasis added.)

20/There appears to be statutory authority for forbidding the 
operation of schools which are not in compliance with state heal!:h, 
safety and hygiene standards.
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Title 25, section 2392 of Maine Revised Statutes Annotated 
authorizes the State Fire Marshal or state fire inspectors to "forbid 
the use of any building or other structure which, (sic) does noc con­
form to the lavs, ordinances, rules and regulations promulgated by the 
Commissioner of Public Safety . . .  [and] which creates a danger to 
other property or to the public." (Supp. 1982-83). An order to 
repair, remove or vacate a structure oust be in writing, state a, 
reasonable time within which to undertake such action and be served on 
the owner and the occupant. 25 M.R.S.A. $2392. The owner or occu­
pant may within 24 hours of receiving-such an order appeal to the 
Commissioner of Public Safety who is required to hold a hearing 
regarding the order and render a final decision on the issue within 30 
days after such hearing. Failure to comply with a final order is a 
Class E crime punishable by a fine of not less than $100. See also 25 
M.R.S.A. $$2357, 2358, 2360 (building inspectors, fire inspectors, 
municipal officers may order removal or rectification of inflammable 
conditions dangerous to safety of a building or surrounding premises].

Title 22, section 42(3), authorizes the Department of Human 
Services to seek to enjoin violations of its rules and regulations 
relating to plumbing and subsurface sewage disposal.

The local health officer is authorized by statute to require 
occupants to quit any dwelling place which is unfit for occupancy due 
to "want of cleanliness or other cause" and which is a cause of 
sickness to the occupants or che public. 22 M.R.S.A. §461. He may 
close the premises until restored to a sanitary condition, jj3., and 
in doing so, if he seeks the assistance of "any constable, that 
constable is required to render assistance." 22 M.R.S.A. §462. See 
also 22 M.R.S.A. §1015 (district and superior court judges authorized 
to issue any order necessary for proper enforcement of statutes and 
rules relating to communicable diseases]; 22 M.R.S.A. 51016 
(Department of Health and Human Services authorized to order dismissal 
of all students and employees of any school in the event of an actual 
or threatened outbreak of communicable disease); 22 M.R.S.A. $1561 
(local health officer may order removal or discontinuance of any 
source of filth deemed potentially injurious to health].

2i/Forty-fivc years after -.he Supreme Court decided F.riê uncertainty 
still exists ab to the extent to which state law controls the power of 
the federal courts to enjoin violations of state substantive law. 
Indeed, Guaranty Trust Company v. York, 326 U.S. 99 (1945), which 
interpreted Erie as requiring a federal court to apply a state statute 
of limitations to an equitable claim arising under state law, provides 
seemingly conflicting directives. York declares that in resolving 
disputes in diversity actions the federal court is, "in effect, only 
another court of the State (and] cannot afford recovery if the right 
to recover is made unavailable by the State, nor can it substantially
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affect the enforcement of the right as given by the state.” Id. at 
108-09 [emphasis added]. It can scarcely be doubted that the availa­
bility of alternative or additional equitable remedies in federal, as 
opposed to state, cour'; may "substantially affect the enforcement of 
the right.*' Yet YorV contains the following dictum which may be read 
as divorcing equitable remedies from rights, leaving only Che latter 
to be controlled by state law:

This does not mean that whatever equitable remedy 
is available i«* a State court must -be available in a 
diversity suit in a federal court, or conversely, that a 
federal court may not afford an equitable remedy net 
available in a State court. Equitable relief in a 
federal court is of course subject to restrictions: the
suit must be wichin the traditional scope of equity as 
historically evolved in the English Court of Chancery; a 
plain, adequate and complete remedy at law must be 
wanting; explicit Congressional curtailment of equity 
powers must be respected; the constitutional right to 
trial by jury cannot be evaded. That a State may 
authorize its courts to give equitable relief unhampered 
by any or all such restrictions cannot remove these fet­
ters from the federal courts. State law cannot define
the remedies which a federal court must give simply 
because a federal court in diversity jurisdiction is 
available as an alternative tribunal to the State's 
courts. Contrariwise, a federal court may afford an 
equitable remedy for a substantive right recognized by a 
State even though a State court cannot give it.

Id. at 105-06 [citations omitted].

That die turn has confounded a number of commentators, see 19 
Wright, Miller & Cooper, Federal Practice and Procedure:
Jurisdiction, 54513, at 208, and notes and comments cited therein.

22/As is the esse under Maine law, see pp. 22-23, 36-37 infra, absent
a contrary statute a request for injunctive relief under federal law 
implicates the court's discretion and is to be granted only if no ade­
quate remedy at law exists and the competing interests of the parties
so indicate, and generally only if the right to relief is clear. See
11 Wright & Miller, Federal Practice and Procedure 52942, at 367-68 
(1973). However, the reluctance to grant injunctive relief, still 
prevalent in federal courts, see id. at 369-78, appears yet greater in 
the Maine judicial system. See p. 37 infra. Whereas the parameters 
of judicial discretion to enjoin "crimej" are relatively well defined 
in the First Circuit, see United States v. Zenon, 711 F.2d 476, 479 
(1st Cir. 1933), the Court is unaware of ony instance in which the
Maine Law Court has addressed this issue.



23/The failure or refusal of a private school to obtain Department 
approval is not necessarily vithout indirect consequences, since in 
some instances nonapproval could deter attendance.

24/See n. 16 supra.

25/Additional approval requirements apply to private schools receiving 
public funds, see 20-A M.R.S.A. S52951—55; to thoce serving only 
nonresidents, see 20-A M.R.S.A. S3051; and to those offering special 
or vocational education programs, 20-A M.R.S.A. §3001-02. The plain­
tiff church schools do not come within any of these special provi­
sions.

26/Defendants were clearly informed of the Court's concern as to the 
sufficiency of the statutory basis for the Board regulations no 
later than October 26, 1982, when the Court denied their motion for 
summary judgment:

These [Board) regulations say have transformed the 
scheme selected by the Legislature for the enforcement 
of the compulsory education laws, i.e., the truancy 
laws, into an unauthorized administrative system for the 
licensing of private schools.

Bangor Baptist Church v. State of Maine, 549 F. Supp. 1208, 1231-32 
(D. Me. 1982).

27/"Courts must construe legislative enactments so as to avoid the 
danger of unconstitutionality . . . [since] [t]he cardinal principle 
of statutory construction is to save, not to destroy," State v. 
Davenport, 326 A.2d 1, 5-6 (Me. 1974); a principle "fully consistent 
with the general rule" cf giving effect to legislative intent, since 
drafters of laws are assumed to have intended those laws to have 
constitutional sway, Stewart v. Inhabitants of Durham, 451 A.2d 308, 
311 (Me. 1982),

28/The legislative history reveals that "the Education Committee 
[meant] to make [no] . . . substantive changes at all in this 
recodification." 1982 Me. Leg. Roc. 315, 539-40 (House, March 23,
1982 & April 5, 1982) (comments of Rep. Connolly - Chairman of 
Education Committee). Sec also id. at 315 (comments of Rep. Murphy) 
[during drafting process, any proposed change that any member of 
public thought would possibly change meaning was left in it3 original 
language]; ijd. at 483*84, 533-34 (Senate, March 31, 1982 & Apri1 1, 
1982) (comments of Sen. Trotzky - Chairman of Joint Standing Committee 
on Education) [no substantive changes were made during drafting 
process]; £d. at 539 (House, April 5, 1982) (comments of 
Rep. Thompson - member of Education Committee) [all agree that the
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recodiflcatioo makes d o  substantive changes]. In fact, in response to 

objections made to the 110th Legislature by Christian schools, it was 
specifi ’'ly stated by legislative leaders that the recodification 
did not alter the governance of state approval of private schools, 
id. at 315 (comments of Rep. Connolly), and that the recodification 
was "not intend[ed] to affect the consideration of issues in [this 
action]," jid. at 532 (comments of Sen. Trotsky).

See also n.32 infra.

29/See 1982 He. Leg. Rec. 540 (House, April 5, 1982).

30/Instead, the terminology used in section 2901 contrasts sharply 
with that used in the statutes enacted in 1975 regulating day care 
facilities and nursery schools. See 22 M.R.S.A. S57801—04, 8301,
8404. Whereas section 2901 provides that "[a] private school may 
operate as an approved private school. . . ," the statutes regulating 
day care facilities and nursery schools provide that M[n]o person, 
firm, corporation or association shall operate a nursery school [or 
day care facility] without having . . .  a written license therefor 
from the Department of Human Services." 22 M.R.S.A. $§7801, 8402.

Also ^usly absent from the 3ubchapter of the statutes
gov i-asi'. approval of private schools are provisions limiting
administrative discretion in prescribing licensing requirements, see 
22 M.R.S.A. 58402(1), requiring prompt issuance of licenses, see 22 
M.R.S.A. $3402(4), setting license fees and terms, ae,? 22 M.R.S.A. 
$$7001(2), 8303, 8402(2) & (5), authorizing the issuance of temporary 
or conditional licenses, see 22 M.R.S.A. 7802(2)-(4), authorizing 
hearings under the Maine Administrative Procedure Act for any person 
whose initial application for a licenae haB been denied, see 22 
M.R.S.A. 57802(c) (compare 20-A M.R.S.A. 5$2904-05 [hearings for 
nonrenewal and removal of approval], with 05-071 CMR 125 section 1-A 
OH2) [Commissioner makes final determination as to initial 
approval]), requiring an Administrative Court proceeding prior to 
suspension or revocation of a license, see 22 M.R.S.A. 37803(1); 5 
M.R.S.A. $10051(2), and granting regulators the right of entry to 
inspect licensed facilities for compliance, see 22 M.R.S.A. 57804.

A comparison of the elaborate protective provisions in the statutes 
governing day care facilities and nursery schools further demonstrates 
that Chapter 117, subchapter 1, of the education laws wao not viewed 
by the legislature as establishing a private-school licensing scheme. 
Had such n licensing scheme been intended by the legislature it seems 
inconceivable that something at least remotely similar to the restric­
tive language and procedural safeguards of Title 22 would not have 
bees used.
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31/Defendants would read section 2901 as though written: "A private
school may operate eu -app-roved private -school- -for meeting -the 
requirement of compcl-sory -school- ettet-danee -tmtie-r section 5001- if
U «•  • m m

32/Defendants''construction of section 2901 is also at odds with the 
crystal clear language of the private-scbool approval section as it 
existed from ics legislative inception'in 1955 until the recodifica­
tion of the education statutes in 1982. As originally enacted, see 
P. L. 1955, c. 369, SI, and as it remained through 1981, the approval 
section read "no school shall be given basic approval for attendance, 
tuition or subsidy purpose . . .  unless it meets the following' 
requirements. . . ." See 20 M,K.S.A. 51281 (1982-83 Supp.) (emphasis 
added). There was not the slightest legislative intimation that this 
provision empowered the closing of any unapproved school by anyone, 
whether administrator or judge.

The 1982 recodification separated the matter concained in 20 
M.R.S.A. 51281 into five sections of title 20-A. See 20-A M.R.S.A. 
552901, 2951, 4401, 4404, 4801. Section 1281 was amended, by section 
2901, to read: "A private school may operate as an approved private
school for meeting the requirement of compulsory school attendance 
under section 5001 if it:. . . 20-A M.R.S.A. 52901 (1981). There
is not a whisper in itH legislative history uhich would hint that this 
amendment represented t , departure from the legislative intent of sec­
tion 1281 as it had existed for over 25 years. See, e.g., n.28 supra. 
Similarly, the preamble to P.L. 1983 c. 485, indicates that the amend­
ments made by that law were intended to resolve "existing 
ambiguities."

33/There is no right of appeal to Lhe Commissioner if the local board 
waives the compulsory attendance requirement.

34/See nn.28 & 32 supra.

35/The following paragraph from the statement submitted to the 
Education Committee by the Department contains the only hint in the 
legislative history of these bills that the legislature may have been 
aware of the Commissioner's interpretation of the compulsory education 
laws:

In conclusion, the Department recognizes that 
private, religious schools have a place in the State and 
that they provide a legitimate alternative to public 
schools. However, the Department also feels it is 
essential that these schools meet the minimum standards 
required by the Maine Constitution and by the 
Legislature which all schools rauat abide by to be able 
to operate in the State of Maine.
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But since the statutory provisions then in force provided 

absolutely no basis for the power the Commissioner claims to have had 
(and still have), see n.32 supra, it is inconceivable that the 
legislature understood and accepted the full import of this assertion, 
without discussion. Indeed, the remainder of the Department's 
Statement indicates that the Department understood the approval scheme 
to mean only tha^ "if non-public, private schools are going to be. used 
to satisfy the compulsory attendance law, then these schools must 
comply with certain minimum standards and be approved, . . . "
(Emphasis added.)

The statement by the Commissioner before the Education Committee on 
February 14, 1980 likewise indicates .that the proposed amendments were 
an effort to chart an optional path for certain church-affiliated 
schools to qualify a3 suitable alternatives to public day schools, 
rather than to repeal any existing law which might be perceived as 
authorizing direct action to close unapproved private schools. See 
Defendants' Exhibit 19, Statement of Commissioner Raynolds 
(February 14, 1980) [in order to satisfy compulsory attendance 
requirement through attendance at private school; the private school 
must meet certain standards].

Moreover, had the 109th Legislature understood, agreed with and 
"acquiesced" in the Commissioner's interpretation, the 110th 
Legislature could have adopted unambiguous language to that effect as 
part of its recodification of the education laws, without doing 
violence to its policy of making no substantive change, see nn.28 & 32 
supra. Instead, the wording of sections 403(3)(E), 2901, 2902,
5001(l) and 5051-53 of new Title 20-A makes clear that private school 
"approval" is, as it has always been, merely the means of satisfying 
one of the exceptions to compulsory public school attendance. See 
n.16 supra & p. 45 infra. Under these circumstances a finding of 
"legislative acquiescence" would represent a reckless approach to 
statutory construction.

36/Legislative rules are products of the exercise of delegated power 
to create law through rules. 2 K. Davis, Administrative Law Treatise 
57:8 (2d ed. 1979). If valid, legislative rules are binding on 
courts. On the other hand, interpretative rules, which merely repre­
sent the administering agency's interpretation of existing law, may 
issue without an express delegation of authority. Id.

37/The Commissioner states that although children attending unapproved 
private schools may be considered habitual truants, he has discouraged 
local school superintendents from truancy actions, because their 
parents might be acting in the "good faith belief that their children 
[were] receiving the benefits and protections of the State's com­
pulsory education laws," and because truancy actions on a broad scale 
would be "unduly burdensome" and expensive for local school officials,
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the Department and the courts. See Affidavit of Commissioner 
’ Raynolds, dated April 20, 1982, at 5.

38/If considered interpretative, as opposed to legislative, the regu­
lations, of course, are not binding on the Court. See Soucy v. Board 
of Trustees, 456 A.2d 1279, 1281 (Me. 1983); General Electric Co. • 
v. Gilbert, 429 U.S. 125, 141 (1976); Skidmore v. Swift & Co., 323 
U.S. 134, 140 (1944); 2 Davis, Administrative Lav Treatise §7:10, 
supra. Cf. Maine School Admin. Dist. No. 15 v. Raynolds, 413 A.2d 
523, 531 (Me. 1980) (indicating that an administrator's interpretation 
of regulation does not bind courts].

39/Tre Ingraham court stated,

Before granting a preliminary or permanent injunction, 
the Court must find that four criteria are met:

(1) that plaintiff will suffer irreparable injury if 
the injunction is not granted,

(2) that such injury outweighs any harm which granting 
the injunctive relief would inflict on the
de fendant,

(3) that plaintiff has exhibited a likelihood of 
success on the merits (at most, a probability; at 
least, a substantial possibility),

(4) that the public interest will not be adversely 
affected by granting the injunction.

Ingraham v. University of Maine at Orono, 441 A.2d 691, 693 (Me.
1982). But although the Law Court referred to "preliminary" and 
"permanent" injunctions, it does not appear that Ingraham establishes 
a four-point talismanic te3t for determining the propriety of perma­
nent injunctive relief. Rather, the court was defining the test 
controlling its power to grant injunctions under Me. R. Civ. P. 62(g). 
This conclusion finds support in the Law Court's citation to Women's 
Community Health Center v. Cohen, 477 F. Supp. 542, 544 (D. Me. 1979), 
which summarized the test in the First Circuit for granting a prelimi­
nary injunction, and further support in the reference to "ji 
likelihood of success on the merits." (Emphasis added.)

40/L.D. 1401 prescribed forfeitures of not less than $200 and not less 
than $500, but was changed ay Committee Amendment A, 110th Me. Leg., 
Filing No. H-396, to provide that the penalty for being responsible 
for a child's truancy is a forfeiture of "not more than $200."
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41/Whether the plaintiff-pa8tor8 in some other way may have induced 
habitual truancy within the meaning of the statute is irrelevant to 
this counterclaim.' "The ’principles of equity jurisprudence' suggest 
that 'the scope of injunctive relief is dictated by the extent of the 
violation established • . . [andj the relief afforded [may not be] 
more burdensome than necessary to redress the complaining parties.'" 
Lynch v. Dukakis, 3upra at 21, Quoting Califano v. Yamasaki, 442 U.S. 
682, 702 (1979). See Town of Shapleigh v. Shikles, 427 A.2d at 464. 
Enjoining the operation of unapproved church schools would be an 
overbroad response to the transgressions of individuals encouraging 
attendance at those schools.

42/Of course, the state need not show the inadequacy of a criminal.law 
remedy were it to appear that the legislature has authorized civi’ 
injunctive relief against future violations of the substantive law. 
Onited States v. Cappetto, 502 F.2d 1351, 1358-j9 (7th Cir. 1974).

43/The nature of the sanction is central to the determination as to 
whether a proceeding is criminal. See n.44 infra. Obviously, injunc­
tive relief is not a sanction endemic to criminal law. Nothing is 
gained by noting that violation of the injunction may lead to a
finding of contempt and to eventual imprisonment, for that is so
irrespective of the nature of the conduct (civil or criminal) forming 
the basis for the injunction.

The argument [that the constitutional rights of criminal 
defendants preclude injunctions against crimes] contains 
a more fundamental weakness: it assumes that one of
the purposes in enacting a criminal statute is to give 
special protection to the defendant or to the conduct 
the statute proscribes. Suppose, for example, that 
state A makes criminal the maintenance of a certain 
nuisance and that state B does not, but will issue an
injunction against it. It is anomalous that state A,
which has manifested its policy by penal legislation, 
should be thought to be more solicitous of the 
defendant's welfare than state B, whose legislature has 
not acted. Yet, according to the argument, a court of 
state A should be disabled from enjoining the nuisance. 
Assuming, arguendo, that trial by jury would be a 
desirable feature of either the civil or criminal aspects 
of injunction procedure, it is hard to see why the 
injunction defendant whose conduct is also criminal has 
a greater claim to jury trial than an injunction defen­
dant whose conduct is not crimina*ly proscribed.

Note, Developments in the Law - Injunctions, 78 Harv. L. Rev. 994, 
1019 (1965).
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44/Whether conduct proscribed by statute ia "criminal,” thereby 
implicating the protections of criminal procedure, ia, in the first 
instance, a matter of statutory construction to be determined con­
formably with the legislative intent. State v. Anton, 463 A.2d 703, 
705 (Me. 1983). See United States v. Ward, 448 U.S. 242, 248-49
(1980). Where the legislature intends the offense to be considered 
civil, courts must inquire further whether the statutory scheme is "so 
punitive either in purpose or effect as to negate that intention." 
State v. Anton, 463 A.2d at 706, quoting United States v. Ward, 448 
U.S. at .249.

The 1981 amendment [ch. 391, 1981 Me. Laws 620] to the predecessor 
of section 5053, i.e., 20 M.R.S.A. 5911, may have been designed to 
constitute the proscribed conduct (i.e., inducing habitual truancy) a 
civil violation vather than a criminal offense.

Prior to 1981 inducing habitual truancy had been considered a 
criminal offence. See Shaw v. Small, 124 Me. 36, 40 (1924). However, 
the relevant porcion of chapter 391 amended 20 M.R.S.A. 5911(8), as 
follows:

Any person who induces a chi.l to absent himself from 
school, or harbors or conceals such child when he is 
absent -shaH— be'-puni-sbed-by-a— fi-ner—of—not—more- than■ $?5

•offens-e-Tf-the commits a civil violation for which a 
forfeiture of not less than $500 shall be adjudged. The 
'cburt Ttapose~s a--aeTvfre'ftce‘"of-probatfo-n-;— rt? may in it-s

conri'Cted person receive professional counseling by a 
qualified professional counselor who shall be selected
by the convicted person, with the approval of the court,
or by the court.

The Statement of Fact accompanying the bill, L.D. 1401 (1981), 
provided in part, "This bill . . . would change, the penalty section 
tor a parent responsible for truancy to a civil violation punishable 
by either a $200 or $500 forfeiture, depending on the nature of the 
offense."

In the process of recodifying the education laws, the legislature 
inserted the words "guilty" and "punishable," language which might 
suggest that inducing habitual truancy was to be considered a criminal 
offense. Sec State v. Clayton, 584 P.2d 1111, 1113 (Alarka 1978).
Clayton is clearly distinguishable. The Alaska legislature had
declared that certain traffic infractions are "not considered 
criminal." But by focusing on, inter alia, the use of certain crimi­
nal phraseology in the relevant provisions, the Clayton court
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concluded that the legislature intended the infractions to be 
"quasi-criminal offenses," not "civil in nature." State v. Clayton, 
584 P.2d at 1113. Section 5053 expressly declares that inducing habi­
tual truancy is a "civil violation." In short, the language embodied 
in and accompanying the 1981 amendment to 20 M.R.S.A. 5911, the fact 
that section 5053 declares the "offenses" listed therein to be "civil 
violations" and the further fact that the subsequent recodification 
was not intended to effect substantive change, nn.28 & 32 supra, may 
well warrant the conclusion that the Maine legislature intended that 
inducing habitual truancy be considered a civil violation.

If so, the safeguards of criminal procedure apply in prosecutions 
for inducing habituai. truancy only if "the statutory scheme . . .  is 
’so punitive in purpose or effect as to negate [the legislature's] 
in;ent.'" State v. Anton, 463 A.2d at 706, quoting United States v.
WakJ ,  448 U.S. at 248. The considerations used to determine whether 
con titutional guarantees apply to 'civil' penalty provisions include:

Whether the sanction involves an affirmative 
disability or restraint, whether it has historically 
been regarded as a punishment, whether it comes into 
play only on a finding of scienter, whether its opera­
tion will promote the traditional aims of punishment —  
retribution and deterrence, whether the behavior to 
which it applies is already a crime, whether an alter­
native purpose to which it may rationally be connected 
is assignable for it, and whether it appears excessive 
in relation to the alternative purpose assigned.

Id. at .706, quoting Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69
(1963). Thus, the degree of severity of the penalty is important.
Id. In addition to these factors, court3 consider "the nature of the 
conduct, whether adverse collateral consequences may arise and whether 
there exists the possibility of pretrial arrest and detention." Id. 
Finally, legislative "use of terminology associated with the criminal 
law" may undercut the intent to create a civil offense, ^d. at 708.

Sanction

Although inducing habitual truancy is no ’onger punishable by 
incarceration, it is at least arguable that the authorized 
"forfeiture" (minimum of $500; with jio maximum) is " 3 0 unreasonable or 
excessive that it transform[s] what was clearly intended to be a civil 
penalty into a criminal penalty." State v. Anton, 463 A.2d at 707. 
Certainly the threat of an unlimited fine provides significant 
deterrence, a "traditional aira[] of punishment," ijl. at 706.
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As previously discussed, the tens "induce," both in legal and lay 
parlance, connotes intent. Therefore, scienter appears to be an ele­
ment of the offense of inducing habitual truancy. See pp. 38-40 
supra. On the other hand, since it does not appear that an inducement 
of truancy violates any other "criminal" statute, the conduct to which 
the prescribed "forfeiture" applies is not "already a crime."

Statutory Language
•

The incorporation in section 5053 of the terns "guilty" and 
"punishment" arguably evidences a legislative determination that 
inducing habitual truancy is to be condemned, a concept endemic to 
criminal and not civil law. Brown v. Multnomah County Dist. Court,
570 P.2d 52, 59 (Or. 1977). See State v. Anton, 463 A.2d at 708.

Arrest and Detention

Although 20-A M.R.S.A. 55053(3) makes reference to "Ivjarrants and 
legal process" for the enforcement of section 5053, it does not appear 
that arrest warrants may issue against persons who induce habitual 
truancy, see Me. R. Crim. P. 1, 4 & 9 and Me. R. Crim. P. (district 
court) 1 & 4. For the purpose of obtaining credible identification, a 
law enforcement officer may detain a person the officer has probable 
cause to believe has committed a civil violation. 17-A M.R.S.A. 517. 
But a formal arrest is permitted only i£ the person refuses or inten­
tionally fails to supply credible identification. Id.

Thus, the factors relevant to determining whether a person charged 
with inducing habitual truancy is entitled to the protections of 
criminal procedure do indeed "point in different directions," State v. 
Anton, 463 A.2d at 706.

The fact that the offense of being primarily responsible for the 
habitual truancy of a child who is under one's control has been held 
to be a civil violation, State v. McDonough, Doc. No. Pen-83-252 slip 
op. at 8 n.5 (Me. December 8, 1983), is not dispositive of the charac­
terization of the offense of inducing habitual truancy. Although both 
offenses are defined in 20 M.R.S.A. 55053, the offense of "inducing" 
habitual truancy carries a much more stringent sanction ("forfeiture" 
of not less than $500) than the offense of being primarily responsible 
for habitual truancy ("forfeiture" of not more than $200), and 
scienter appears to be an el^^nt of inducing, but perhaps not of 
being primarily responsible for, habitual truancy. Therefore, the 
characterization of the offense, a matter which was neither raised nor

Scienter
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briefed by the parties, is better left to the state courts. For pre­
sent purposes it is sufficient to note that the possibility that 
inducing habitual truancy is a "crime" provides yet another reason to 
withhold injunctive relief.

45/See also Hunter, Toward a Better Understanding of the Prior 
Restraint Doctrine: A Reply to Professor Hayton, 67 Cornell L. Rev.
283, 284-87, 292-96 (1982).

46/Of course, the defendants do have the right to request the courts 
to close unapproved schools, both by virtue of their "standing" in the 
present action and by virtue of a Board regulation, see 05-071 CMR 
125, section I-A, subsection 1(4) (as amended Feb. 10, 1983). Thus 
viewed, however, their assertion of right is without that legislative 
sanction which would reduce the heavy burden of proof incumbent upon 
any private litigant seeking similar drastic relief in the face of 
severe equitable and constitutional obstacles.

47/In order to be considered "pervasively sectarian" a school must not 
only be run directly by a church, but have "attributes such as 
integration of secular and religious education, mandatory religious 
instruction, religious based admission policies [and have] as a 
central purpose the inculcation of religious values [or the prepara­
tion of] students for a religious career." Cuesnongle v. Ramos, 713
F.2d 881, 883 (1st Cir. 1983).

48/A burden on the free exercise of religion may be justified only "by 
showing that it is the least restrictive means of achieving some com­
pelling state interest," Thomas v. Review Board of Indiana Employment 
Security Division, 450 U.S. 707, 718 (1981). Although it is 
unnecessary to decide on the present record (there being no authority 
for defendants' attempt to close the church-schools), the closing of 
pervasively religioqs institutions does not appear to be "the least 
restrictive means" of achieving the state's interest in assuring that 
children between 7 and 17 attend adequate schools for a minimum number 
of hours during 175 days per year or obtain equivalent instruction in 
some other manner. While administrative convenience has at times 
justified some burdens on religious exercise, see United States v.
Lee, 455 U.S. 252, 259-61 (1982) [inconvenience of accommodating "the 
comprehensive social security system with myriad exceptions flowing 
from a wide variety of religious beliefs"], it is highly unlikely that 
the administrative burden of pursuing numerous prosecutions under an 
existing truancy system could be considered sufficient justification 
for directly burdening these plaintiffs, particularly since it is no* 
unreasonable to expect that the general deterrent effect likely to 
flow from the initiation of exemplary prosecutions against a few 
truancy law violators may well promote improved compliance with the 
compulsory school attendance laws.
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49/Of course, injunctive relief would have to be limited so as to 
reflect these possibilities. See Lynch v. Dukakis, No. 82-1884 slip 
op. at 21 (1st Cir. October 17, 1983). But drafting such an injunc­
tion would be a cumbersome and perilously difficult undertaking. 
Certainly the defendants’ proposal is overbroad. More importantly, 
injunctive relief would burden the plaintiff church schools with tho 
task of determining which students are (and perhaps which students may 
be) exempt from the compulsory attendance requirement. Finally, since 
the essence of their free exercise claim is that plaintiffs should not 
be made to answer to the state for their ("biblically-mandated1') 
educational activities, any requirement that the plaintiff schools 
•assume an active role in the enforcement of the truancy laws against 
the parishioners of their affiliated churches would heighten signifi­
cantly the threatened intrusion upon plaintiffs' asserted religious 
convictions.

50/The Maine compulsory education scheme differs importantly from that 
considered in State ex rel. Douglas v. Faith Br. -tist Church, Neb., 301 
N.W.2d 571 (1981), appeal dismissed sub nom. Faith Baptist Church v. 
Douglas, 454 U.S. 803 (1981), where the Nebraska Supreme Court upheld 
a judgment enjoining the operation of a church school for refusal to 
comply with statutory requirements imposed upon ”[a]11 private, 
denominational, and parochial schools in the Stale of Nebraska. . . ," 
Neb. Rev. Stat. 579-1701. The Nebraska statutes governing private 
schools provide that "[a]ny person violating any of the provisions of 
[Article 17', governing private, denominational and parochial schools] 
shall be guilty of a Class III misdemeanor." The Nebraska Supreme 
Court held that injunctive relief was not foreclosed merely because 
state law prescribed penal sanctions. 301 N.W.2d at 575. The United 
States Supreme Court summarily dismissed the appeal. 454 U.S. 803.
The essential distinction here is that Maine law neither requires pri­
vate schools to obtain approval a3 a condition precedent to their 
right to operate nor does it imply any sanction (except possible pro­
secution for inducing habitual truancy) for operating as an unapproved 
school.

51/Private schools which seek approval are required to disclose their 
"policy with respect to" attendance records. Regulations under the 
heading "Procedures and Slandards for Basic School Approval of Private 
Schools" provide that "[t]he school shall maintain a register of the 
daily attendance of all pupils throughout the school year . . .  [and] 
notify the superintendent of [local] schools . . .  if a pupil 
withdraws from school or is habitually truant from school." 05-071 
CMR 125, section 1-A, subsection (.F)(l)(3), as amended February 10, 
1983. The regulations apparently impose no such requirement on 
schools which do not seek approval.

52/The second Second Amended Complaint prays for a declaration that 
the requirements of the compulsory education law and school approval
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scheme are contrary to the First, Ninth and Fourteenth Amendments to 
the Constitution, and '.or relief enjoining "defendants . . . from 
taking any action in an attempt to impose upon plaintiffs [those 
requirements!.11 [Emphasis added.] It has been clear throughout that 
plaintiffs' primary concern is with the state's alleged right to 
license or close unapproved schools. That concern is answered by the 
Court's holding that Kaine law establishes only an optional approval 
system, not a licensing scheme. Therefore, in determining whether the 
complaint raises any justiciable issues the Court must consider 
seriatim the other "actions" which defendants conceivably could take 
"in an attempt to impose upon the plaintiffs [the requirements 6f the 
compulsory education law and the school approval schemeJ.

Title 20-A M.R.S.A. section 13003(2) provides that a person 
teaching at a public school without a teacher'3 certificate "shall be 
barred from receiving pay or wages for that teaching." No penalty i s  

prescribed for teaching at a private school without a certificate.

Plaintiff teachers have not even alleged, much less "demonstrate[d,J 
a realistic danger of sustaining a direct injury as a result of the 
. . .  enforcement," Babbitt v. United Farm Workers National Onicu, 442 
U.S. at 298, of any statutory or regulatory provision other than 
those directed against the church-school3. See n.55 infra.

53/For a discussion of the development of the law of ripeness, see 4 
K. Davis, Administrative Law Treatise 349-93 (2d ed. 1983).

54/The justiciability of plaintiffs' request to enjoin actions against 
schools and pastors for inducing habitual truancy is considered below. 
See pp. 55—59 infra.

55/On occasion the Supreme Court has found the likelihood of 
enforcvment of a challenged statute too remote to give rise to a "case 
or contijversy." ‘See Poe v. Ullman, 367 U.S. 497 (1961) [challenge to 
legislation prohibiting use of, or giving medical advice as to, 
contraceptive devices was nonjusticiable, because no one had been pro­
secuted since its enactment in 1879 despite open and notorious sales 
of contraceptives!; United Public Workers v. Mitchell, 330 U.S. 75, 
88-89 (1947) [action by federal employees challenging constitution­
ality of Hatch Act prohibition of political activity was non­
justiciable, since plaintiffs raeraly alleged their desire to engage in 
politics and their fear of dismissal, but failed to allege an actual 
violation or an actual threat of disciplinary action].

56/This testimony reflects the Commissioner's consistent misconception 
as to the legislative placement of primary responsibility for the 
enforcement of the truancy laws. It is clear beyond doubt from the 
statutes that the Maine legislature has imposed that responsibility
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primarily upon local public school officials. See 20-A M.R.S.A. 
555051, 5052 & 5053. See nn.57 & 58 infra.

57/Subchapter I of Chapter 211 of Title 20-A, M.R.S.A., dealing with 
compulsory attendance CS5001), alternate programs (S5002) and 
administration (55003), expressly provides that the local public 
school boards "shall administer” subchapter I, see 55003(l), and adopt 
rules ”to carry out this subchapter,” see 55003(2). Subsection (3) of 
section 5003 provides that ”[t]he Commissioner shall guide school 
boards in adopting these rules.” 20-A M.R.S.A. 55003(3).

58/Section 254 provides:

The Commissioner shall have the following duties.

1. General duty. The commissioner may inspect 
and have general supervision over all public schools and 
shall advise and direct superintendents and school 
boards in the discharge of their duties, by circular 
letters and personal conferences.

20-A M.R.S.A. 5254.

The Court need not decide whether section 254 empowers the 
Commissioner to "direct superintendents and school boards" to refrain 
from "the discharge of their duties," as.well as "direct" those offi­
cials "in the discharge of their duties.” If the Commissioner does 
not have the authority to direct superintendents and school boards to 
refrain from truancy actions, those officials who might pose mare than 
a speculative risk of prosecution to the plaintiffs (i.e., local 
superintendents and school boards) are not before the Court.

59/No declaratory re'ief is granted on this point because none is 
requested.

60/The principles applicable to speech in general are clearly 
applicable as well to religious speech. "(S)peech about religion is 
speech entitled to the general protections of che First Amendment." 
Widmar v. Vincent, 454 U.S. 263, 269 n.6 (1981). See also Heffron v. 
International Society for Krisna Consciousness, Inc., 452 U.S. 640,
647 (1981).

61/The right of these pastors to preach their interpretation of the 
Bible is clear. The requested injunction would ensure the preser­
vation of that right and protect the pastors (and the public) from the 
expense of presenting (and resolving) this same constitutional claim 
as a defense to a state court action for "inducing" habitual truancy.
On the other hand, injunctive relief will impose no burden on the
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defendants,, who remain free to pursue legislatively-prescribed means 
for the protection of the interests of the state. Accordingly, 
injunctive relief is appropriate under the standards relevant to this

federal claim, see n.22 supra.
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UNITED STATES DISTRICT COURT

DISTRICT OF MAINE

OcrUTY CLERK

STATE OF MAINE, ET AL., 

Defendants

HANCOR BAPTIST CHURCH, ET AL., 

Plaintiffs

v.

)
)
)
)
)
)
)
)

CIVIL 81-0180-B

J U D G M E N T

In accordance with the Court's Order for Entry of Judgment entered 

this date in the above matter,

JUDGMENT is hereby entered (1) for the defendants against the plaintiffs 

on plaintiffs' claims for declaratory and injunctive relief, except as 

otherwise provided in clauses (3) and (4) hereof; and (2) dismissing 

plaintiffs* claims, except as otherwise provided in clauses (3) and (4) 

hereof; i(3) for the plaintiffs as against the defendants on plaintiffs* 

claim for a Judicial declaration that the bringing of actions against the 

plaintiff pastors, administrators or chuvch schools on the ground that they 

have Induced habitual truancy through cheir statements to parents that the 

education of their children is a religious duty and that the state should have 

no role in regulating the education of Christian children would violate the

rights secured to the plaintiffs by the First and Fourteenth Amendments 

of the United States Constitution; (4) for the plaintiffs against the defendants 

on plaintiffs' claim for Injunctive relief enjoining the defendants from 

bringing actllons against the plaintiff pastors, administrators or schools 

on the ground that they have Induced habitual truancy through their statements 

to parents that the education of their children is a religious duty and that



0  0
tlit' nlate should have no role in regulating the education of Christian 

children: (5) for the plaintiffs as against the defendants on defendants' 

counterr Idla; and (6) dismissing the counterclaim.

Dated at Bangor, Maine this 20th day of December, 1983.

WILLIAM S. BROWNELL, CLERK

*
L i v A r L. Jacobson v/
Cf Deputy Clerk

A TFJE COPY
ATTEST: WilliamBrownell, Clerk



UNITED STATES DISTRICT COURT 
DISTRICT OF MAINE

BY:

DEPUTY CLERK

BANCOR BAPTIST CHURCH, et al.f

Plaintiffs

CIVIL NO. 81-OlflO-B

STATE OF MAINE, et al.t

Defendants .

ORDER FOR ENTRY OF JUDGMENT 

In accordance with the Court's 'Findings of Fact and Conclusions 

of Law', entered this date, judgment: shall enter: (1) for the defen­

dants against the plaintiffs on plaintiffs' claims for declaratory and 

injunctive relief, except as otherwise provided in clauses (3) and (4) 

hereof; and (2) dismissing plaintiffs' claims, except as otherwise 

provided in clauses (3) and (4) hereof; (3) for the plaintiffs as 

against the defendants on plaintiffs' claim for a judicial declaration 

that the bringing of actions against the plaintiff pastors, adminis­

trators or church schools on the ground that they have induced 

habitual truancy through their statements to parents that the educa­

tion of their children is a religious duty and that the state should 

have no role in regulating the education of Christian children would 

violate the rights secured to the plaintiffs by the First and. 

Fourteenth Amendments of the United! States Constitution; (4) for the 

plaintiffs against the defendants c»n plaintiffs' claim for injunctive 

relief ENJOINING the defendants from bringing actions against: the



pl/tlnt Iff pastors, administrators or schools on the ground that they 

have Induced habitual truancy through their statements to parents that 

thn education of their children is a religious duty and that the state 

should have no role in regulating the education of Christian children;

(5) for the plaintiffs as against the defendants on defendants'

counterclaim; anc (6) dismissing the counterclaim

SO ORDERED

Dated at Bangor, Maine this 20th day of December, 1983

Chief Judge

Deputy Clerk-  2 -
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STAFF REVIEW

SB 362, "An Act relating to the applicability of the 
scholarship loan program to students attending more than 
one postsecondary educational institution; and providing 
for an effective date," introduced by Senator Kerttula, 
makes a change in AS 3.4 .43. 160 (2), the Scholarship Lean 
Program, that allows students attending more than one 
postsecondary educational institution, one or more of 
which may not be associated with an eligible consortium 
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The bill provides for an immediate effective date.
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asbestos fibers. Sm oking can  in­
crease the  cancer risk due to  asbestos 
exposure.

M ost hazardous is friable asbestos 
th a t can be crum bled. It sends deadly 
fibers in to  the air which m ay lodge in 
th e  lungs indefinitely, accord ing  to  
E P A ’s guidance docum ent. A sbestos 
w orkers o ften  develop a ch ron ic  and  
d e b ilita tin g  lung  d isease  ca lled  
asbcstosis. Low er and sh o rte r ex­
posures arc linked to  lung and  o th e r 
cancers. Even brief exposure can 
result in dea th  m any years later.

A sb esto s  diseases in c lu d e: 1) 
asb esto s is , a disease in w hich 
asbestos clogs the lungs, 2) pleural 
calcification , a deposit o f  calcium  
salts in the  lung lining, 3) m alignant 
tum ors  o f  the lung, 4) m esotheliom a, 
a rap id  an d  fatal cancer o f  the  lung, 
and  5) intestinal and  uterine cancers.

Asbestos: 
Still a Danger 

in Schools
By Elaine S. K napp , ed ito r

F or Phyliss A dam s an d  A nn G ibbs 
the  last year has been a frustra ting  
o n e — trying to  get the ir local school 
bo ard  to  rem ove asbestos from  the 
school the ir children  at :end.

“ I t’s frustra ting , o u t children  are 
being poisoned  an d  th e re ’s not 
anyth ing  we can  d o , "  M rs. G ibbs 
declared. W hat the Lexington, K en­
tucky, housew ife has done is work 
th rough  the P T A , form  a group  o f  
concerned  paren ts, go d o o r-to -d o o r 
telling paren ts o f  the danger, gather 
hundreds o f  signatures on petitions,

read volumes on  asbestos, call and 
w rite federal agencies and  co n fro n t 
the school adm in istra to r and  board .

A fter a year o f  paren ta l pressure 
being applied and  at least a  decade 
afte r school au thorities knew o f  the 
asbestos hazard , M rs. G fbbs said, 
" W e  d o n ’t th ink  anyth ing  will be 
d o n e  until the governm ent m akes 
them  (the school ^ o a rd ) ."  School 
au thorities m aintai.i the asbestos will 
be cleaned up if m oney is available 
for renovation next year.

Ironically, the m a jo r governm ent

W here It Is, W hat to  Do

Use o f  asbestos materials was com ­
m on in schools and o ther buildings 
from  the mid-1940s un til E P A  
banned  sprayed asbestos in 1973. 
Friable (or soft) asbestos-contain ing 
m aterial was used for fireproofing,
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insulation o r d eco ra tio n . It was 
usually sprayed o n  overhead  su r­
faces, steel beam s, ceilings, walls and  
pipes.

As friable asbestos m aterial ages, it 
breaks dow n and  releases Fibers in to  
the air. School activities can  dam age 
o r d istu rb  asbestos, such as a  ball h it­
ting a  gym ceiling. A sbestos m aterial 
can be d istu rbed  by  m ain tenance ac­
tivities, vandalism , w ater dam age or 
v ibration  from  peop le o r  m achinery  
and  release fibers in to  th e  air.

M any experts believe rem oval o f  
asbestos is th e  on ly  final an d  satisfac­
to ry  so lu tion  to  asbestos exposure. 
H ow ever, rem oval m ay cost m ore 
initially an d  be m ore com plicated . 
T em porary  m easures include en cap ­
sulation  by spraying asbestos w ith a 
sealant o r  enclosing th e  asbestos. 
E P A  an d  o th e r experts w arn th a t 
such tem porary  m easures m ake re­
m oval m ore  difficult an d  dangerous 
la ter o n , and m ust be constan tly  
m o n ito re d .

T he E P A  guidelines call fo r asbes­
tos w ork only a fte r  co n stru c tio n  o f  
sealed co n ta in m en t barriers and 
w orker p ro tec tio n  as m an d a ted  by 
O S H A . A ll b u t asbestr i w orkers 
should  be kep t o u t o f  the  sealed area 
and  w orker change room s are re­
qu ired .

Hot Potato

A sbestos in th e  schools has been a 
" h o t  p o ta to ”  tossed am ong various 
levels o f  governm ent an d  federal 
agencies. O ne reason  is th a t rem oval 
o f  asbestos can be qu ite  expensive, 
especially if large areas o f  buildings 
are affec ted . F unding  is basically up 
to  local schools as is asbestos detec­
tio n  and co n tro l. N o federal funds 
are available and  sta te aid varies.

T he U .S . E P A  requires schools to 
inspect for asbestos and  no tify  
paren ts an d  em ployees o f  asbestos 
hazards. T h e  E P A  d o esn ’t require 
rem oval o r  aba tem en t. " T h e  theory  
is tha t P T A s an d  em ployees w ould 
p ressure local d istric ts  to  take 
rem edial a c tio n ,"  said Terrell H u n t, 
assistant to  E P A  D eputy  A dm inis­
tra to r Alvin A im .

H ow ever, a recent in te rnal E P A  
repo rt found  th a t m any schools did 
not m eet E P A ’s Ju n e  1983 deadline 
for asbestos detec tion , record  keep­
ing and  no tification .

N o Federal Funds

Federal funds o f  S172 million 
au thorized  by th e  A sbestos School 
H azard  D etection and  C on tro l A ct 
o f  1980 were never ap p ro p ria ted . 
G ran ts were prom ised fo r schools to  
identify  asbestos hazards an d  loans 
fo r m itigation o f  asbestos hazards. 
But funds were never requested  by 
the D epartm ent o f  E duca tion , re­
p o rted  Jo h n  B ennett, aide to  U .S . 
Rep. G eorge M iller, D -C alifom ia, 
who sponsored th e  act. In  1983, a 
$50 million recom m endation  by the 
H ouse was om itted  in  a  H ouse- 
S enate conference.

T h e  U .S . D epartm en t o f  E d u ca­
tion  had  a  task force which set s tan ­
dards for state grants in 1980, ac­
cord ing  to  W. S tanley  K ruger, depu ­
ty d irector for sta te  and  local educa­
tion  program s. Hov/ever, w hen the 
program  w asn’t funded , the  d ep a rt­
m ent "d e fe rred  to  E P A ,”  Kruger 
said.

U nder pressure from  Congress, 
th e  departm en t reactivated  its task 
force in O ctober 1983 an d  is gather­
ing in form ation  on  asbestos to  send 
to  ch ief state school officials, K ruger 
said. T h e  departm en t also reacti­
vated its requirem ent th a t states file 
plans for asbestos in the schools’ 
program s and repo rt on  their p ro ­
gress every six m onths. All b u t two 
states have filed.

F P A ’s P rogram

T he federal e ffo rt has largely been 
a requirem ent by the E P A  tha t

schools inspect fo r asbestos hazards, 
sam ple an d  analyze m aterial to  d e te r­
m ine if  asbestos is present, keep 
records o f  th e  inspection, post 
no tices, an d  no tify  parents an d  
em ployees if  asbestos is fo u n d . 
A lth o u g h  schools were to com ply 
with th e  rule by  June  1983, the E P A  
d o esn ’t know  how  m any did. It does 
n o t require schools to  report to  it 
and  m ust send  federal inspectors to  
schools to  check  the ir records. E P A  
s ta ff  said w hen  the E P A  regulation 
was w ritten  th a t th e  adm inistration  
opp o sed  im posing a  d a ta  repo rting  
req u irem en t. T h e  E P A  recen tly  
dou b ied  its field force o f  inspectors 
by  adding  16 people th rough  a  c o n ­
trac t w ith th e  A m erican A ssociation 
o f  R etired P ersons, H u n t said. T hese 
in c lu d e  re ti re d  a rc h ite c ts  a n d  
engineers. P rim arily , E P A  s ta ff  look  
a t school records an d  physically in ­
sp ec t som e sc h o o ls . H o w ev er, 
th e re ’s no t enough  inspectors to  
cover bu t a small p o rtion  o f  the n a ­
tio n ’s schools.

In  providing technical advice, 
E P A  can  help schools determ ine the  
best strategy for evaluating the risk 
and  responding  to  asbestos. H u n t 
said. H e said th a t anything sho rt o f  
rem oval is considered a  sh o rt-te im  
so lu tion .

C onn ie D erocco, environm ental 
p ro tec tion  specialist w ith E P A , said  
th a t o u t o f  1,527 schools inspected in 
468 districts, som e 60 percent d id  n o t 
com ply with E P A  rules. M ost failed
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to  no tify  an d  w arn  P T A s and  em ­
p lo y e es  o f  a s b e s to s  m a te r ia ls . 
S chools know  they  will b e  pressured 
once  the w ord is o u t, a n d  they are 
hesitan t to  deal w ith th e  asbestos 
p rob lem , D erocco explained. A fter 
receiving a  no tice o f  noncom pliance , 
schools have 30 days to  act before 
th e  E P A  files a  civil com plain t.

Labor Union Concern
A n estim ated 3.24 m illion school 

children an d  648,000 school em ­
ployees are  po ten tia lly  exposed to  as­
bestos, accord ing  to  K itty  C on lan , 
research analyst w ith the Service E m ­
ployees In tern a tio n al U n ion  (SEIU ).

T h e  S EIU  is lobbying C ongress to  
fu n d  the 1980 a c t for g rants an d  
loans to  schools Schools d o n ’t have 
th e  m oney to  cleanup  o n  their ow n, 
C o p !:ui said . “ I t ’s defin itely  a  federal 
responsib ility ,”  C on lan  said . “ I t ’s a 
na tionw ide prob lem  which affects 
th e  hea lth  o f  m illions o f  p e o p le .”

SE IU  is suing the E P A  to  require 
schools to  cleanup  flaking asbestos. 
“ S chools say if  E P A  th inks asbestos 
is so bad , then  E P A  w ould  require 
them  to get rid o f  i t ,”  C on lan  com ­
m ented .

E P A  does give schools good  tech ­
nical advice on how  to  get rid o f  as­
bestos, C on lan  no ted . B ut som e 
schools accept the  low est bid ra the r 
th a n  follow  E P A  guidelines. If  the 
cleanup  is n o t d o n e  right, the 
asbestos danger can  be w orsened.

C on lan  said S E IU  d o esn ’t th ink  
suing asbestos’ m anufactu re rs is 
w orthw hile , citing lack o f  action  on 
suits filed by asbestos w urkers. 
“ W e ’re  h e s ita n t to  have o u r  
m em bers litigate  them selves to  
d e a th ,”  she said.

C on lan  ad d ed  th a t school districts 
can  also be held  responsible fo r 
asbestos. “ T hey  can  face a big liabili­
ty ,”  she com m ented .

Lawsuits Filed

A nu m b er o f  lawsuits on  behalf o f  
school b o ard s and  build ing ow ners in 
K entucky, M ississippi, N ew  H am p­
sh ire , F lo rid a , S o u th  C a ro lin a , 
A labam a an d  T ennessee, have been 
filed by a  S ou th  C aro lina  law firm .

Daniel Speights no ted  th a t legal 
theories available to  school boards 
against m anufactu rers o f  asbestos in ­
clude: con tract (the  p roducts were
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n o t fit for the  uses in tended), 
negligence (the m anufactu rers were 
negligent in inform ing users o f  the 
risks associated w ith the p roducts), 
strict liability (m anufac tu rers shou ld  
be strictly liable for failing to  w arn o f  
asbestos hazards), an d  restitu tion  
(m anufacturers have a  d u ty  to  aba te  
the hazard).

A  civil action filed on  b eha lf o f  the 
BamwelJ, S ou th  C aro lina, school 
district notes th a t school d istric ts and 
public officials could  be held liable 
fo r failing to  aba te  a  health  hazard .

A Septem ber 1981 rep o rt by the 
U .S . atto rney  general to  Congress 
recom m ended th a t school au thorities 
seek to  recover asbestos aba tem en t 
expenses from  asbestos m an u fac­
turers. T he repo rt said federal litiga­
tio n  w ould be inefficient unless C o n ­
gress im posed liability on  asbestos 
m anufacturers.

A sbestos m anufactu rers are being 
sued by at least 20,000 people o n  the 
g rounds th a t the com panies knew o f 
asbestos hazards and  covered them  
u p , according to  a  S eptem ber article 
in the N ational Journal.

A 1983 report from  the R and In­
stitu te  says tha t asbestos litigation 
and com pensation  has cost an 
estim ated $1 billion over the past 
decade. Only 37 cents o f  every do llar 
w ent for actual com pensa tion  to  
plaintiffs. Estim ates o f  the num ber 
o f  deaths due to  asbestos over the 
next 30 years range from  74,000 to  
265,000.
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Future Problems

G enerally , 15-40 years can elapse 
betw een  a sb esto s  ex posu re  an d  
m anifesta tion  o f  certain  diseases. F or 
instance, sh ipyard  w orkers exposed 
during  W orld  W ar II m ay only  now  
be filing claim s, accord ing  to  the 
R and study . D espite th is know ledge, 
no  a ttem p t is being m ade to m o n ito r 
school ch ild ren  exposed to  asbestos.

A n in ternal E P A  m em o w ritten in 
N ovem ber 1978 called for long-term  
surveillance o f  ch ildren  who are ex­
posed . T he m em o n o te d  th a t when 
they reach ad u lth o o d  these children  
could  then  be in form ed and no tified  
o f  the ir ch ildhood  exposure. They 
could  be medically exam ined m ore 
frequently  fo r respiratory  diseases 
and  cancer.

EPA Regions, States

Because no  one tracks d a ta  on 
asbestos in th e  schools on  a national 
basis, S ta te  G overnm en t N ew s  in te r­
viewed asbestos coord ina to rs in  five 
o f  th e  10 E P A  regions and several 
sta te asbestos coord ina to rs.

G enerally, the federal regional 
E P A s have sw itched their em phasis 
from  providing technical assistance 
on identifying and dealing with 
asbestos in the  schools to  checking 
school records on  asbestos inspec­
tions. M ost found  a  high percentage 
o f  schools e ither had not inspected 
o r  had  no t no tified  parents and 
em ployees o f  asbestos in the schools 
as requ ired  by the E P A .
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S tate  p rogram s d iffe r widely in 
scope and  au th o rity . W hile a few 
states fund  asbestos rem oval and 
cleanup , m ost sim ply help schools 
identify  asbestos o r provide o ther 
technical assistance.

Region I

“ C om pliance is te rrib le ,”  said 
P au l H effem an , asbestos co o rd i­
n a to r  for E P A  Region I covering 
C onnecticu t, M aine, M assachusetts, 
New H am pshire , R hode Island and  
V erm ont.

Five full-tim e E P A  inspectors have 
visited 160 distric ts covering 400 
schools an d  issued 58 notices o f  non- 
com pliance. O f  the E P A  violations, 
37 percent had  n o t even inspected 
and  53 percen t had  no t notified  
paren ts o r em ployees o f  asbestos 
fou n d . M any school adm inistra tors 
d id n ’t w ant to  be “ b o th e re d ,”  
o thers had no t read the regulation  
an d  o thers sim ply refused to  post a 
w arning in th e  building.

O ddly enough , schools in states 
which had  asbestos program s in the 
late 1970s w ere m ost d ifficult to  co n ­
vince they n e e d e 4 to  inspect for 
asbestos in  way at done in earlier 
years. For ins' th e  latest regula­
tions require ir ■•.tion o f  pipes and
boiler room s.

W ith  3,300 .ool districts in the 
region, there ; . way E P A  can in­
spect th e n  all, H effem an  said. 
H ow ever, press releases announce 
schools fo u n d  in v io la tion , so the 
hope  is th a t o thci schools will inspect 
ra th e r th an  see them selves in the 
headlines.

A sbestos aba tem en t effo rts  vary 
widely even in the  sam e school 
d istric t an d  am ong  neighboring  
school distric ts, H effem an  said. He 
said W est H aven, C onnecticu t, had 
an effective program  while N orth  
H aven, next doo r, had  none. W hile 
H a n fo rd , C onnecticu t, spent $6 
million on big problem s in five 
schools, it had  not tackled “ mini- 
d isasters”  in 37 o thers. The same 
situation  existed in Boston.

In the region, New H am pshire 
sent a checklist o f  E P A  requirem ents 
plus abatem ent actions to  help 
schools com ply with the E P A .

C o n n ecticu t has g ran ted  $6.5 
million since 1976 to  localities for 
asbestos con tro l in schools, reported  
F .chard Krissinger, coo rd in a to r o f

tions are now  done by local health 
departm en ts. C onnecticu t does fol­
low -up inspections a f te r  asbestos re­
m oval to  m ake sure the school is 
safe. Safe disposal o f  large am oun ts 
o f  asbestos is supervised by the sta te  
D epartm en t o f  E nvironm ental P ro ­
tection .

M aine is in good shape, according 
to  Roy N isbelt, d irec to r o f  th e  Divi­
sion o f  School Facilities. M ost o f  the 
asbestos found  was confined to  pipe 
w rapping and  boiler room s. T he 
sta te  notified  schools o f  the E P A  
rule and 90 percent com plied with in­
spection requirem ents, N isbett said. 
T he Division o f  Industrial Safety 
trained  school personnel to  conduc t 
asbestos inspections.

A proposed  bill in M aine would 
au thorize a bond issue to  reim burse 
local schools for the cost o f  asbestos 
rem oval an d  repair.

In spite o f  the  fiscal con tra in ts 
caused by P roposition  2 1/2, public 
pressure has spurred  asbestos ab a te ­
m en t in M assachusetts, said M ike 
M alchik , assistant engineer, Division 
o f  O ccupational Hygiene. "P a re n ts  
an d  teachers are adam an t abou t get­
ting  it (asbestos) d o w n ,”  M alchik 
said . T h e  legislature allocated S2 
m illion in 1983-84 to  repay p art o f  
school rem oval costs if  rem oval is 
recom m ended  by the  state .

M a ssac h u se tts  in sp e c ts  p u b lic  
bu ild ings an d  schools, sam ples, 
analyzes sam ples and  recom m ends 
aba tem en t m easures. T here  are at 
least five engineers an d  a p ro jec t 
engineer available. T he schools are 
being re-surveyed based on new 
guidelines, as inspections in 1978 
on ly  covered sprayed-on asbestos in 
public areas.

Region II

E P A  Region II asbestos co o r­
d in a to r , A rn o ld  F reiberger, has 
seven inspectors to  check som e 3,000 
schools in New Y ork an d  New Je r­
sey. O u t o f  108 districts inspected, 
on ly  13 were in com pliance with 
E P A  rules, 32 had m inor violations 
and  63 had  either failed to  inspect o r 
identify  asbestos or to  post notices 
an d  notify  paren ts and teachers.

New Y ork has provided funds for 
asbestos co n tro l, reported  H enry 
Binzcr, associate in school business 
m anagem ent, sta te  D epartm ent o f  
E ducation . In addition  to  sta te  
grants o f  $1.75 million annually  for 
th e  past four years, school districts 
m ay tap  sta te  building aid for 
asbestos con tro l.

An annual sta te  s u v e y  o f  schools 
revealed 509,000 square feet o f  
po ten tia lly  hazardous asbestos.

T he New Y ork S tate  School 
A sbestos Safety A ct o f  1979 required 
schools to  identify  asbestos and , if it 
is hazardous, take con tro l m easures. 
E ncapsu la tion  is most popu lar with 
schools. “ T he problem  is th a t still 
has to  be w atched ,”  Binzcr no ted . 
Rem oval is perm anen t, but expen­
sive.

The sta te does not give advice on 
specific jo b s , bu t provides an ed u ca­
tional p rogram  for con tracto rs and 
in form ation  to  schools.

c o rn ’dp/>, 8

school facilities, sta te D epartm en t o f  
E d u ca tio n . S tate g rants range from  
40 to  80 percent o f  cost, depending  
on  th e  aid form ula th e  tow n qualifies 
fo r. If asbestos is fou n d , the  
“ chances are good it will be re­
m o v ed ,”  Krissinger said. “ W e trea t 
it as a  health  v io la tion .”

T he sta te  “ accepts encapsu la tion”  
as an ab a tem en t m easure, b u t 
d o esn ’t encourage it. Krissinger said, 
" W e  believe rem oval is th e  only  
an sw er.”

A1 Siniscalchi, acting ch ief o f  the 
toxic hazard  section o f  the C onnec­
ticu t D epartm ent o f  H ealth  Services 
an d  E ducation , no ted  tha t the sta te  
also provides technical assistance to  
schools. Schools were sent E P A  
guidelines and  sem inars were c o ­
hosted  by the  sta te an d  E P A  Region 
I.

A jo b  freeze has reduced a  form er 
s ta ff  o f  n ine to  four and  m ost inspec-

STATE GOVERNM ENT NEWS, March 1984 7



★ Asbestos in Schools ★

N ew  Je rse y  d o e s n ’t  p ro v id e  
specific aid fo r asbestos rem oval, b u t 
schools can  get assistance th rough  
the  fo u n d atio n  aid program , said D r. 
Irving M . P e te rson , m anager, Facili­
ty  P lann ing  Services, state D epart­
m ent o f  E ducation .

In 1979, a g o verno r’s Task Force 
on  A sbestos set m inim um  specifica­
tions fo r rem oval o f  friable asbestos. 
T h e  specifications, w hich co n trac ­
tors m ust follow , requ ire  no tification  
o f  sta te  and  federal agencies p rio r to  
the s ta n  o f  a  p ro jec t, require 
uocum en ta tion  o f  th e  co n tra c to r’s 
qualifica tions, an d  require the  co n ­
trac to r  to  follow stringent p ro ­
cedures for rem oval. T he standards 
do  no t perm it encapsu lation  (by 
c o a tin g  th e  a s b e s to s -c o n ta in in g  
layer) in New Jersey.

T he sta te  m ust approve all co n ­
struction  p ro jec ts , p lans, m ake field 
inspections to  assure th e  w ork a rea is 
set up  properly  so con tam ination  
d o esn ’t spread  and  check  at th e  end 
o f  the  p ro jec t. C o n trac to rs , agents 
and w orkers m ust all a ttend  a  one- 
day sta tc -E P A  sem inar and carry 
certifica tion  cards o n  the  jo b .

O u t o f  2,400 public schools in 
New Jersey, asbestos rem oval p ro ­
jects have been approved  in 350. 
C osts have to ta led  S46 m illion, for an 
average o f  $131,000 per school. I t’s 
up  to  local d istricts to  rem ove the 
asbestos and as m any as 100 m ore 
may no t have acted yet.

Region IV

E P A  d o esn ’t have th e  resources to  
inspect schoo l com pliance w ith 
a s b e s to s  r e g u la t io n s ,  d e c la re d  
Dwight Brow n, asbestos co o rd in a to r 
for Region IV covering A labam a, 
G eo rg ia , K en tu ck y , M ississipp i, 
N o rth  C arolina, S o u th  C aro lina  and  
Tennessee.

M ost com m only, schools have 
either failed to  inspect o r  to  notify 
paren ts, B row n n o ted . H e added  
th a t com m on law requires building 
ow ners to  identify  an d  no tify  oc­
cupan ts o f  hazards, an d  to  provide 
m edical surveillence if th e re  is 
evidence o f  exposure.

Region IV also provides technical 
assistance an d  its intensive sem inars 
on  asbestos are attended  by m any 
from  outside the region.

M ost o f  the asbestos found  in 
G eorgia schools was in boiler room s 
o r pipe w rapping and  has been cor­
rected , said L cvett F letcher, asbestos 
co o rd in a to r. S tate environm ental, 
health  and  education  departm en ts 
w orked with the U .S . E P A  to  p ro ­
vide in form ation  and hold  sem inars 
for superin tendents. In add ition , 70 
environm ental health specialists were 
tra ined  to  assist local system s. 
Schools with acute problem s could 
gel m atching state aid th rough  the 
sta te  capital outlay, F lctchcr said.

K entucky helps schools com ply 
with E P A  inspection requirem ents, 
bu t has no  m oney to  aid them , said

th a t estim ate. Judge no ted  th a t the  
E P A  d o esn ’t require rem oval and  
m any  schools “ are hesitant to  post a 
w arn ing .’’ A sbestos problem s in th e  
s ta te 's  180 districts range from  m ajo r 
ones with ceilings to  boiler room s.

A ffec ted  schools m ostly include 
those bu ilt from  W orld W ar II to  the  
early 1970s. Judge said certain  ar­
chitects used lots o f  asbestos while 
o the rs d id n ’t.

S o u th  C aro lina selected the  critical 
po in ts  o f  E P A ’s regulations in re­
quiring  public an d  private schools to  
inspect, sam ple an d  analyze for 
asbestos, said Lee B acot, asbestos 
co o rd in a to r, D epartm en t o f  H ealth  
and E nv ironm ent. Results o f  the 
school surveys an d  health  hazard  
assessm ents were required  to  be 
publicized in m eetings and by no tify ­
ing paren ts.

O u t o f  1,200 public schools, 1,080 
o r 90 percen t com plied with E P A ’s 
rule and  270 found  friable asbestos. 
Only ab o u t 30 percent o f  the 450 
private schools com plied.

A sbestos inspectors m ust be cer­
tified by th e  sta te  and  m ust send 
survey results to  the state . A  one-day 
course is o ffered  by the sta te  to  co n ­
su ltan ts an d  state and lc .a l  s ta fl. 
Schools arc provided in fo rm ation , 
bu t the sta te  docs no t provide 
specific advice or any funds.

Tennessee had a  governo r’s task 
force on asbestos in 1978, according 
to R obert Foster, chief, technical 
services, Division o f  A ir P o llu tion  
C on tro l, B ureau o f  the E nv iron­
m ent.

O u t o f  1,773 schools, 150 reported  
potentially  hazardous asbestos.

T he sta te  provides free analysis o f  
suspected asbestos m aterials, p ro ­
vides in fo rm ation  to  schools, an d  
conducts train ing  sessions Because 
there is a  shortage o f  E P A  inspec­
tors, Tennessee G ov. L am ar A lex­
ander w rote the E PA  offering  to  
help enforce the inspections. H ow ­
ever, E PA  has not responded . T he 
sta te  plans to  proceed to  develop the 
d a ta  anyw ay, Foster said.

“ W e're  convinced asbestos in the  
schools is on e  o f  the m ore im portan t 
health p ro b lem s,"  Foster declared . 
" I t ’s an abso lu te hum an carcinogen. 
It causes serious irreversible health  
effects. Even b rief exposure can 
cause painful disease. C hildren are

E P a ’s new rule requiring parental 
notice “ triggered a lot o f  w o rk ,"  
P e r s o n  said. As 
Wcro approved last 
previous four years.

m any projects 
year as in the

Jim  Judge, unit d irec to r o f  property  
insurance, D epartm ent o f  E duca­
tion . A sbestos cleanup was estim ated 
to  cost $26 million last year, but a 
survey now underw ay could  change

s t a t e  GOV ERN M EN T NEWS, March 1984
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even a t m ore r isk .”
T h e  goal shou ld  b e  to  elim inate 

the h azard , F oster co n tinued , while 
the E P A  only  requires inspections 
an d  w arnings w hich can  lead to  panic 
and m ake schools vulnerable to  un­
scrupulous con trac to rs . P eople need 
to  be educated  on  how  to  aba te  the 
hazard , he said. He added that al­
though  ‘‘m ost w ant to  do  the best, 
i t ’s hard  to  convince them  th a t a  lit­
tle  dust o u t o f  the  ceiling will kill 
th e m ."

" I ’ve gone in  schools w here the 
m aterial (asbestos) was hanging o ff  
c h a irs ,"  F oster said. In th a t case the 
superin tenden t closed the schools 
upon  th e  s ta le ’s recom m endation . 
M ore troub lesom e arc m arginal si­
tu a t io n s ,  F o s te r  n o te d ,  w here  
schools d o n 't  understand  the po ten ­
tial hazard . " T h e y  look to  the sta te 
o r federal g o v e rn m e n t,"  he said. 
" B u t h o p e  for federal o r  sta te aid is a 
lo ser.”

Region V

“ T h ere 's  qu ite  a few violations o f  
E P A ’s ru le ,"  said A n th o n y  Res- 
ta in o , asb esto s  c o o rd in a to r  for 
Region V covering Illinois, Indiana, 
M ichigan, M innesota, O hio and 
W isconsin.

M any school officials thought 
asbestos “ was a low priority , d id n ’t 
take tim e to  inspect, d id n ’t touch  
asbcslos-m atcrials to  see if it crum bl­
ed or d id n ’t no tify  paren ts o r em ­
p lo y ees,"  R estaino O ut o f  43 
school districts inspected , 29 were in 
vio lation . T he Region V inspection 
s ta ff  was recently  doub led  to  eight.

Illinois treats asbestos as a  health 
an d  public safety issue, said Ralph 
M orrisctte, arch itec t, school facilities 
a n d  o rg an iza tio n  section , S tate  
B oard o f  E duca tion .

U nder Illinois law, school boards 
can  hire an  architect to  determ ine if 
school building cond itions endanger 
lives. A fter a survey o f  th e  cost to  
rem ove the asbestos, the  local district 
can  levy a tax  fo r th e  am ount 
w ith o u t a re ferendum . Because 
schools are able to  raise the funds, 
m ost o f  those  with asbestos are hav­
ing it rem oved, M orrisctte  said.

M ost W isconsin schools have in­
spected fo r asbestos, reported  Nori 
R oden, school asbestos program  
co o rd in a to r, D epartm ent o f  H ealth 
an d  Social Services.

O u t o f  3,027 schools, 3,006 in­
spected  and 1,089 found  friable 
asbestos. C orrective ac tio n  was 
taken  by 583: 395 rew rapped pipes, 
94 rem oved asbestos, 33 enclosed it 
and  61 encapsulated  it.

W isconsin has had  an asbestos 
program  since 1980. T he D epartm ent 
o f  Industrial L abor and H um an 
R elations conducted  asbestos inspec­
tions when it conducted  fire and 
o th e r safety inspections. Sam ples 
were analyzed by the sta te  lab. T he 
D epartm ent o f  Public Institu tions 
targeted schools for the  free inspec­
tions, helped w ith record  keeping, 
and provided technical assistance 
and consu lta tion  services. T he health 
departm en t com puterized  and  co o r­
dinated  the d a ta  and consults on  
health effects o f  asbestos.

A position  paper being developed 
by the health departm en t will most 
likely recom m end rem oval o f  all 
friable asbestos, Roden said. " W e ’re 
cau tious o f  encapsulation  an d  en­
c losu re ,”  she said. A dvantages o f 
the tem porary  m easures include less 
cost and  tim e, bu t the disadvantage 
is the "a sb es to s  is still in the 
bu ild ing ,”  R oden said.

M innesota in 1983 au thorized  a 
$25 per pupil un it capital expenditure 
levy and  aid fo r asbestos rem oval or 
encapsulation  and  PCB cleanup with 
D epartm ent o f  E ducation  approval.

Region V III

T he m ajor violation found in 
Region VIII is th a t schools “ a re n ’t 
willing to  p u t up  n o tic es ."  said Steve 
Farrow , E PA  asbestos coo rd ina to r 
for C o lo ra d o , M o n ta n a , N orth  
D ako ta , S ou th  D ako ta , U tah  and 
W yom ing. Instead, schools arc try­
ing to  rem ove o r encapsulate the 
asbestos first, he said.

O f the  states, Farrow  said that 
U tah ’s problem s were with pipes and 
boiler room s, N orth  D ako ta  was 
m aking progress and  W yom ing had 
few m ajo r problem s.

C huck Johanningm eier, technical 
advisor for the region, said, "M an y  
people hoped  it would go away. 
M edically, it is ju s t getting w orse ."  
A Fargo teacher had con tac ted  ' l,e 
E PA  afte r d iscovering asbestos 
debris left in a school sto reroom . 
Not long afterw ards, the lawyer for 
the teacher’s estate reported  the m an

had died o f  m esotheliom a (a rare 
cancer associated w ith asbestos ex­
posure).

U nqualified con trac to rs  can do 
m ore dam age than  if  the asbestos 
was left a lone. Johanningm eier said. 
A proposed  m easure before the C o l­
o rad o  Legislature will require c o n ­
trac to rs to  be certified to  w ork on  
asbestos.

In an o th er case, a co n trac to r left 
asbestos which s tuden ts and  teachers 
dusted  up . As a result the E P A  is 
helping write specifications in a  c o n ­
tract for cleanup which will be 
available to  o thers as well.

T here are som e bright spo ts as 
well. Johanningm eier praised the  
w ork o f  Gill Joh n so n , the  asbestos 
coo rd ina to r fo r a Jefferson  C oun ty , 
C olorado , district. Jo hnson  over­
cam e school resistance and  succeed­
ed n  cleaning up the asbestos in the  
d istric t’s schools.

No Cavalry in Sight

A lthough asbestos was recognized 
as a nationw ide uealrh problem  by 
the Congress in 1980, th e re ’s no real 
federal effort to  pro tect the  health  o f  
exposed  sch o o l ch ild ren . Even 
though  m ost states have asbestos 
coo rd ina to rs, few states m andate  
c leanup  o r  p rov ide fu n d s fo r 
re m o v a l.  E s s e n tia l ly ,  a s b e s to s  
rem oval o r  cleanup is left up  to  local 
school districts. Local school o ffi­
cials may not be willing o r  u n d er­
stand how to  inspect fo r asbestos. 
Som e may not understand  the health 
dangers o r legal liability they incur by 
allowing asbestos to  rem ain. A p ­
parently , m any refuse to  adequately  
notify  parents o r  teachers if  asbestos 
is found . Even then , s tuden ts have 
no choice but to  a tten d  the school 
and teachers m ay be fearful o f  
retribution  if they take ac tion . M any 
sc h o c ': d o n ’t have o r d o n ’t w ant to  
spend the m oney it tukcs to  rem ove 
o r cleam  p asbestos.

Alvin L . A im , deputy  adm in istra­
to r o f  the E P A , recently acknow ­
ledged tha t the agency was recon ­
sidering its approach  to  asbestos in 
the schools.

STATE GOVERNM ENT NEV/S, March 198 ‘ 9
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May 22, 1984

Speaker Joe Hayes 
Representative Ramona Barnes 
Representative Mae Tischer 
House of Representatives 
Pouch V
State Capitol Building 
Juneau, Alaska 99811

Re: Asbestos Abatement

Dear Colleagues:

1. Today, I informed Tom Freeman of 
School District (ASD) of the status of SB 
relating to the asbestos abatement program and the issue of 
a shortened school term temporarily for Bartlett High 
School.

2. ASD, through Peter Partnow, its lawyer, and a 
Washington, D.C. law firm, is preparing to join in a suit 
brought by school districts against asbestos manufacturers 
(see enclosed newspaper article). SB 373 could be amended 
in the House to include a provision that any school district 
getting state financial aid would reimburse the state, to 
the extent of litigation proceeds, out of any proceeds of 
such litigation. Thus the state would be subrcgated to the 
interests of the school district where proceeds are 
collected to the extent of the state's aid for asbestos 
abatement. This seems to be a fair proposition which ASD, 
according to Mr. Freeman, would be willing to support, and 
which would perhaps make it easier to move appropriations 
through this legislature. I have already discussed this 
proposal with Senator Sackett.

3. Senator Sackett asks that SB 373, as amended by the 
House, also direct the Department of Labor and/or the 
Department of Law to survey all public facilities of the 
state regarding asbestos problems, and to report to the next
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legislature with regard to its findings regarding the 
asbestos hazards in all facilities, not just schools; the 
issue of public liability if the hazards are not abated; the 
probable cost of abatement; a timetable for abatement; and 
the possibility of the state recouping some of the abatement 
costs through litigation like that described in paragraph 1 
above and the enclosed news article. I strongly concur. I 
would be glad tc assist either with additional information 
or in drafting amendments.

With best wishes, I am

Joe P. Josephson 
State Senator

JPJ:rak 
Er.c losure

cc: Senator John Sackett

JOE P. JOSEPHSON - ALASKA STATE SENATE



T H E  i \ E W  Y G R i \  £.

35 U.S. School Boards Sue to Force 
Manufacturers to Remove Asbestos

By JAMES BARRON
With the Environmental Protection 

Agency stepping up its campaign 
auainst asbestos in schools, more than 

;35~. school- boards around the. naifltn 
-.have filed lawsuits to-.get asbestos 
‘ manufacturers to pay for removing th ^  
p o te n tly  hazardous-rnateri a Ulnara 
êicbuilding*.

The agency says 62»percent of the 
school districts it has inspected violate 
some of the Fedfcral regulations that 
require local school officials to inspect 
and report on asbestop1. Alvin Aim, 
Deputy Administrator'of the E.P.A., 
said the figure dropped as low as 50 
percent earlier in the year but climbed 
recently as the inspections continued.

To improve the compliance rate, the 
environmental agency has proposed 
fines of more than $300,000 against 16 
school districts where Federal inspec­
tors found problems.

Four of the school districts fined 
were in New Jersey: Brick Township, 
South Orange, Springfield Township 
and Dunellen. The largest fine was 
$102,000 against the Waterbury public 
schools in Connecticut. There, the 
agency said it had found that 16 of 26 
schools contained asbestos that could 
become airborne.

Some Call E.P.A. Rules Vague
Some local school officials say the 

agency's rules are vague and subjec­
tive and its inspectors interpret them 
arbitrarily. But others have turned to 
the courts because of the high cost of 
removing asbestos, more than $100,000 
a school by some estimates.

One case in South Carolina was set­
tled last month when U.S. Gypsum 
agreed to pay $675,000 to the school dis­
trict in Lexington County. One in Penn­
sylvania may be used as the basis for a 
suit that would consolidate all the 
claims against manufacturers by 
school boards around the country.

Asbestos was widely used as fire- 
proofing insulation between World War 

_ J I  and the late 1970's. It has since been 
found to pose a threat of a variety of 
serious diseases, including mesothelio­
ma, a cancer of the lining of the lungs 
th3t is often fatal.

The E.P.A. says it cannot estimate 
how many children face possible future 
health problems from attending
classes in schools containing asbestos 
or how much exposure causes a 1 ealt'i 
hazard. The National Education -\s- 
so nation, which' maintains that chil­
dren are more susceptible to asbestos- 
related diseases than adults, says there 
are asbesto: problems in 14,000 
schools. The teachers’ union has 
threatened to make asbestos removal a 
bargaining issue this year.

Under the Federal rules, more than 
121,000 public and private schools with 
more than 50 million pupils are re­
quired to notify parents and school em­

ployees if asbestos is found by inspec­
tors. In most cases, there are two types 
of asbestos in schools: asbestos in ceil- 
ir.g insulation and asbestos wrapping 
on plumbing and heating equipment.

The environmental agency’s inspec­
tors are supposed to check for asbestos 
that crumbles or can be pulverized at a 
touch, but they may also d te  school dis­
tricts for failing to keep detailed 
records on their own inspections.

‘‘The unspttling thing is I'm afraid 
that is sidetracking the E.P.A.'s atten- 
tion from the real issue, which is 
what’s hazardous," said William An­
derson, a lawyer who represents the 
National Association of School Boards. 
"It’s also creating an adversarial 
situation. The E.P.A. is making ene­
mies of many school districts as a re­
sult of what the schools see as nit-pick- 
ing and unfair enforcement."

The Syracuse public schools com­
plied with New York state regulations 
before the Federal environmental in­
spectors arrived. Ernest Rookie, the 
system’s facilities supervisor, said the 
Federal inspectors questioned whether 
there was asbestos in an auditorium 
ceiling at Fowler High School.

"We had already taken samples ir. 
nine different spots,” he said. "They 
were proved to be not asbestos. The
E.P.A. came through and demanded a 
lab a r’.lysis. It cost $450, and we were 
sure mat stuff wasn't asbestos."

Fine Is Called ‘Unreasonable’
In Waterbury, Thomas G. Parisoi, 

an assistant corporation counsel, 
called the proposed fine “unreason­
able" and questioned how the agency 
had determined it. Long before the 
Federal Inspectors showed up, he said, 
Water oury made plans to have the as­
bestos removed.

“The E.P.A. inspected only four 
schools before it lowered the boom," he 
said. "They were not really familiar 
with the makeup of our school system 
when they issued their complaint. We 
say any asbejtos-containing material 
is United in comparison to other dis­
tricts. We don’t have any spray-on 
be a insulation, wall insulation, or the 
kirJs of materials that are a great deal 
more friable."

He said samples taken before the
E.P.A. inspection “ Indicated there was 
no exposure problem for airborne con­
centrations.”

Mttny school boards are divided on 
how to proceed with the suits, stalled 
since Federal District Judge James M. 
Kelly ruled in Philadelphia that ail the 
cases should be combined and tried 
there.

After lawyers representing many of 
the other districts ’with pending rases 
protested, he scheduled a hearu.g on 
whether to go ahead with the merged 
legsJ actions. The case before him 

j originally concerned only the schools in

Lancaster, Pa., which had sued the 
Lake Asbestos Company, a Canadian 
company, among others.

“To require thousands of lawsuits to 
be tried in cue forum means that each 
individual school district will be lost in 
the mass," said Daniel Speights, a 
Hampton, S C., lawyer handling more 
than a dozen, cases. Historically, par­
ties In a coss action do not get the 
amount in carnages that they would get 
if they tried'their cases separately. 
Many of them could file 1 cally and try 
the case ir, a year or less."

David Bsrger, one of the lawyers 
who represented the Lancaster dis­
tricts when the case began, said indi­
vidual trials would prove "costly, 
repetitive and duplicative."

“If everyone operates independent­
ly," he sa-.d, "that might make it im­
possible for anyone to recover. There is 
no way this industry could withstand $4 
billion or :>5 billion in judgments relat­
ing to school claims, which is what 
would happen if we used the tremen­
dously ineffective cas e-by-case ba .is."

Ruckelshaus En
By PHILIP SHABECOFF

S »ei« l to  Tbe New York T im a

WASHINGTON, May 19—.One year 
after his return as Administrator of the 
Environmental Protection Agency, 
William :». Ruckelshaus is widely cred­
ited with resturing morale, stability, 
purpose and credibility to an agency he 
found in a state of chaos.

But his critics, including members of 
Congress and environmentalists, 
charge that he has failed in leadersnip 
on sue ft important environmental 
Issues as emissions into the air of sul­
fur and nitrogen oxides that fall in par­
ticles culled acid rain, killing aquatic 
life and threatening forests; that he is 
seeking to weaken environmental regu­
lation .by weighing risks to health 
against other social values: that he is 
serving as a benign front for what the 
critics call the anti-environmental poli­
cies of die Reagan Administration.

In an interview in his office overlook 
ing the Potomac, Mr. Ruckelshauj 
denied that the Administration wa: 
anti-environment.

“It is a fair criticism of this Adminis 
tratior. that the environment is not on' 
of its high priorities — it has not been. 
high priority of the President in his ca 
reer,” he said. But he added that "thi. 
Administration has much more symoa 
thy for the environment than the NLxo: 
Administration," though many majo 
envmiamentai laws were passed u 
that Administration’s tenure. IN th
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22 May 1984

Honorable Mae Tischer 
Chair
Committee on Health, Education and Social Services 
House of Representatives 
Alaska State Legislature 
Juneau, Alaska

Dear Mae:

Re: SB 346; SB 373

In the light of our common interest in the problems 
of the mentally ill, and all of the work our committees 
have done on this subject, I am hopeful that your 
committee will soon submit its report on SB 346..
I believe the bill will pass the House if the House 
has the opportunity. In addition, I do not object 
to your amendment, if I understand it rightly, about 
nutritional testing and programs, and I would urge 
the Senate to concur if the House passes SB 346 with 
that amendment.

On another subject, the Senate has pasied SB 373 relating 
to asbestos abatement. An amendraert I offered on the 
Senate floor is designed to avoid ajuble-shifting of 
Bartlett High School students, by giving the Commissioner 
of Education the authority to ease the 130-day school 
term requirement if the school district submits a plan 
for a shorter term (not less than 150 days) which will 
give approximately equal education, e.g., by lengthening 
the school day. This would permit work to be done at 
Bartlett High School during interims between the spring 
and fall terms, so tha ; double-shifting will not be 
necessary. Superintendent Gene Davis has asked for 
this. I am hopeful, again, that the House of Representa­
tives will have an opportunity to consider SB 373 as 
amended. If you need additional information, please advise.
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House of Sepresentatiucs 
H E A LTH , ED U C A TIO N  A N D  S O C IA L  S E R V IC E S  C O M M IT T E E

M E M O R A N D U M May 24, 1984

TO: Members of the House HESS Committee
FROM: Representative Mae Tischer, Chairman, House HESS

RE: Proposed House CS for CS for Senate Bill 373 (MESS)

Attached please find a copy of the proposed House CS for 
CS for Senate Bill 373 (HESS), "An Act establishing an 
asbestos health hazard abatement program; and providing 
for an effective date."

The proposed amendments to the bill, indicated on the 
attached draft, are found on the pages and lines indicated 
below. Please note that, for the ease of the members, 
page and line references are to CS for Senate Bill 373 
(Finance), amended, offered May 3, 1984. A brief explana­
tion of the effect of each amendment is provided.

1. Page 1, line 9: The catch line for Section 1 of 
the bill is amended by deleting "FINDINGS AND" in 
order to reflect changes made to this section in 
amendment 2.

2. Page 1, lines 9 - 2 5 : This amendment deletes the
"Findings" portion of Section 1 of the bill, leaving 
only the "Purpose" portion. Legal counsel has 
advised that this amendment will have no legal 
effect on the bill.

3. Page 3, line 24: In conformity with amendment 4,
this amendment deleces paragraph 9 of the new AS 
18.28.020 and renumbers the remaining paragraphs 
accordingly.

4. Page 4, line 4 - Page 5, line 5: This amendment 
deletes establishment of the proposed Department of 
Labor Certification Programs, and renumbers remaining 
sections of the Act accordingly.
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5. Page 6, line 15; This amendment inserts new 
language to read:

"Sec. 18.28.080. RIGHT TO SUBROGATION.
When the state has expended funds to abate 
asbestos health hazards under AS 18.28.030, the 
state shall be subrogated to all of the rights 
of a municipality or borough to recover damages 
for asbestos health hazards in a school building. 
The right to subrogation is limited to the 
amount of funds the state has expended to abate 
asbestos health hazards in a school building 
thac is the subject of a legal action by a 
municipality or borough seeking to recover 
damages. A municipality or borough shall 
deposit in the general fund, to the extent of 
the related state expenditures on its behalf, 
damages awarded in a legal action under this 
section."

The amendment, suggested by Senator Josephson, would 
require school districts which successfully sue for 
costs associated with abatement and which get state 
financial aid to reimburse the state, to the extent 
of litigation proceeds, out of any proceeds of such 
litigation; thereby "subrogating the state to the 
interests of the school district where proceeds are 
collected, to the extent of the state's aid for 
asbestos abatement."

/wtl



BACKGROUND ON ASBESTOS HEALTH HAZARDS

FOLLOWING WORLD WAR II, ASBESTOS WAS RECOGNIZED AS THE 
"MIRACLE" MATERIAL - NOT ONLY AN EXCELLENT INSULATOR 
BUT ALSO FIREPROOF. THEREFORE, IT WAS WIDELY USED IN 
ALL CONSTRUCTION PROJECTS.

ASBESTOS WAS KNOWN TO BE DANGEROUS LONG BEFORE IT CAME 
TO THE NOTICE OF THE PUBLIC IN THE EARLY SEVENTIES.
CONGRESS HAD NUMEROUS HEARINGS ON THE HEALTH ASPECTS 
OF ASBESTOS, AND PASSED IN 1980, LEGISLATION TO REMOVE 
ASBESTOS FROM SCHOOLS BECAUSE IT WAS RECOGNIZED T© THAT 
CHILDREN ARE MORE SUSEPTIBLE TO THE INGESTION OF ASBESTOS 
FIBERS THAN THE GENERAL PUBLIC. CASES WERE DOCUMENTED 
WHERE ASBESTOSIS WAS CONTRACTED BY PEOPLE LIVING IN 
PROXIMITY TO FACTORIES AND SHIPYARDS WHERE ASBESTOS 
WAS IN HEAVY USE, AND BY FAMILY MEMBERS OF ASBESTOS 
WORKERS. HEALTH RELATED DISEASE DOES NOT APPEAR FOR 
20 - 4C YEARS AND IS ALWAYS TERMINAL.
THE FEDERAL LAW REQUIRING ASBESTOS IDENTIFICATION AND 
REMOVAL IN SCHOOL BUILDINGS, UNFORTUNATELY, WAS NOT 
ACCOMPANIED BY ANY APPROPRIATION TO AID SCHOOLS IN CARRYING 
OUT THE MANDATE. THE E.P.A. PUT OUT REGULATIONS REQUIRING 
IDENTIFICATION AND TESTING OF ASBESTOS BY SCHOOLS BY 
JUNE 30, 1983. DWIGHT BROWN, DIRECTOR OF THE E.P.A.'S 
ASBESTOS IN SCHOOLS PROJECT APPEARED ON CNN TWO WEEKS 
AGO, STATING THAT THE E.P.A. HAS DONE VERY LITTLE, AND 
WHAT HAS BEEN DONE IS INEFFECTIVE.

SCHOOLS CONTACTING OUR OFFICE ABOUT THESE BILLS, AND 
PARTICULARLY THOSE IN RURAL AREAS, STATED THAT THEY 
HAD DIFFICULTY GETTING ASSISTANCE FROM THE E.P.A. AND 
ATTEMPTED TO CARRY OUT THE REGULATIONS AS BEST AS POSSIBLE 
WITH VERY LITTLE INFORMATION. THE E.P.A. HAS .1 PERSON 
WORKING ON ASBESTOS IN ALASKA.

THE LAW ALSO REQUIRED SCHOOLS TO NOTIFY PARENTS AND 
EMPLOYEES OF ASBESTOS LOCATED IN BUILDINGS - PLACING 
THE SCHOOLS IN A PRECARIOUS POSITION BY RAISING PUBLIC 
CONCERN A30UT AN OBVIOUS HAZARD THAT, FINANCIALLY, THEY 
WERE IN NO POSITION TO ADDRESS.

THESE BILLS ARE AN ATTEMPT TO PROVIDE FUNDING FOR ASBESTOS 
REMC|aL IN SCHOOLS IN A SAFE, ORDERLY FASHION THAT WILL 
GUARANTEE THE PROTECTION OF THOSE EMPLOYED TO REMOVE 
THE MATERIAL.

THE SUPERINTENDENT FROM KODIAK CONTACTED ME WITH AN
ISSUE NOT ADDRESSFD IN THE BILL, AND THAT IS THE DIFFICULTY
OF FINDING A PLACE TO DUMP THE ASBESTOS AFTER REMOVAL.
HE STATED THAT THEY HAD RENOVATED THEIR JUNIOR HIGH 
SCHOOL AND DUMPED THE MATERIAL IN A COAST GUARD AREA 
WHICH HAS NOW BEEN CLOSED. PERHAPS THE DEPARTMENT OF 
LABOR WOULD BE ABLE TO ADVISE SCHOOLS ON THIS MATTER.
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MEMORANDUM

TO: JOE JOSEPHSON
FROM: NANCY DEITRICK
RE: SB 374 - ASBESTOS ABATEMENT APPROPRIATION BILL

E.P.A. REQUIREMENTS

The E.P.A. regulations mandated: (47 FR 23360-23339)

1. Testing for asbestos in every school district by June 30, 198

2. Notification of parents and school board about asbestos healt 
hazards discovered.

3. Notification of school employees of hazards with instructions 
on how to minimize exposure to asbestos.

4. Maintenance of records on asbestos testing and notification.

Since 1979, the EPA has put forth technical assistance to districts
concerning asbestos hazards and abatement. This has consisted of 
manuals and workshops for school officials in the major areas of the 
state. Kathy Pazera, of the Juneau EPA office, told me that the EPA 
has so far applied sanctions in two states for non-compliance with 
these regulations, and that there is heavy public pressure concerning 
a more aggressive stance on asbestos in schools. The EPA has just 
rewritten regulations for demolition and renovations of asbestos 
containing materials.

Although the $172 million authorized for the Asbestos School Hazard 
Detection and Control Act of 1980 was never appropriated, there is 
speculation that the regulations requiring public knowledge of asbestos 
hazards were designed to bring pressure on states for 
funding asbestos removal.

A civil suit filed on behalf of a South Carolina school district notes 
that school districts and public officials could be held liable for 
failure to abate a health hazard.



Tues. 5-15-84

JOHN:

re: Asbestos Health Hazard problem (SB-373, SB-374)

Per your request, I have talked with Alison Elgee in Dept, of Education.

In general the problem is a recent one in terms of public awareness of 
the potential hazards of asbestos materials used in construction of 
school and public buildings.

In Alaska only Anchorage and to some degree Fairbanks have been able to 
identify asbestos hazards in their schools. Anchorage has done the most 
extensive survey of hazards.

In Anchorage, for example, their first estimate of removal of asbestos 
from Bartlett High School was roughly $6 million. TODAY, the business 
manager for the school district reports the estimate has now shot up 
to somewhere between $13 and $22 million. Bartlett's problems are that 
when the school was constructed asbestos was sprayed on the walls as a 
fire safety/prevention measure. This type of asbestos is called "friable" 
and means that the substance releases fibers in the air which are breathe- 
able by humans and subsequently can cause health hazards (cancer, lung 
problems, etc.). The Bartlett case is a little unique in that apparently 
the federal government would provide for some fands necessary to remove 
the hazardous asbestos, but their is a question as to how much the feds 
would put up.

Other school districts HAVE NOT identified their asbestos hazards either 
because they lack the necessary funding, expertise and/or personrel to 
do the job...or simply have not been made aware of the serious nature 
of the problem and as a result have felt no (or little) pressure to act 
on the matter.

DOE received $2.5 million in HB-691, passed earlier this year, to survey 
the asebestos hazard problems throughout the public school system (i.e., 
the more rural school districts).

Getting a handle on the overall costs to remove hazardous asbestos in 
schools is not easy because it is a new problem, there is insufficient 
data from all school districts and estimates seem to vary from week-to- 
week, as in the case of Bartlett school in Anchorage.

MORE DETAILED INFORMATION could possibly be provided from D.O.E if they 
were permitted to use the $2.5 million they already have to identify the 
problem areas and report back to the legislature with funding requests 
for next year.

DOE says that their cost estimates to remove hazardous asbestos would far 
exceed the $17 million currently proposed in SB-374, which is a companion 
to SB-373, creating an asbestos health hazard program to remove hazards... 
but they cannot give a relatively accurate figure unril they've had time 
to assess the problems throughout Alaska.

MG



ASf 5ST0S IN SCHOOLS

The following needs have been identified from the Senate HESS 
Committee's request for information:

Kodiak

Petersburg

Delta Greely

Cordova

Nenana

Anchorage

Fairbanks

Skagway

Kuspuk

Mat-Su

Ketchikan

Juneau

$1,138,507

107.000 

99,700

120.000 (In progress)

15.000 ($5,000 already spent)

14 - 16.6 million ($6,101,300 in SB 403) 

1,385,000 ($1,385,000 in SB 403)

25.000 

5,296

105,959 (expended)

5,000,000 (estimate)

300,000 (expended, estimate several million)

**There is $2,500,000 in HB 691 for statewide asbestos removal

The Department of Labor has estimated than there are 220 schools 
that remain to be tested. They estimate the cost for sampling 
and testing to be $296,100 for those schools, this amount has 
been included in SB 374.

MiMick Coltran, of the Laborers Union, has requested more stringent 
/yl sanctions for violations. A memo from Vic Fischer was sent to 

jW ^  \ Senator Ferguson, but I don't know if these recommendations are
/n/ to be included in a Finance CS. They are:

■ K ^  ^.. (^Insert page 4, line 14

A contractor who violates (b) of this section is guilty 
°f a class A misdemeanor

^  (f) A contractor who violates (c) of this section is guilty
f.jyW of a class B misdemeanor.
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M E M O R A N D U M May 28, 1984

SUBJECT: Emergency closure days (AS 14.03.030(2))

TO: Representative Mae Tischer
Chairman, House HESS Committee

FROM: Keith B. Levy
Legislative Counsel

You have asked whether AS 14.03.030(2) permits a school dis­
trict to use an "emergency closure day" to conduct an asbes­
tos abatement program. AS 14.03.030 provides that the 
school term is at least 180 days in session, except that, 
subject to the approval of the Commissioner of Education,

...an "emergency closure day" may be substituted for a 
day in session because of conditions posing a threat to 
the health or safety of students.

The answer to your question turns on whether the condition 
sought to be remedied by the asbestos abatement program 
poses a threat to the health or safety of students.

I have reviewed the memo you received from Ron Loi'enson of 
the Department of Law as well as the memo from William 
Thompson of the Department of Education. The Department of 
Education memo concludes that if an inspector certifies that 
a building should not be occupied because the asbestos poses 
a threat to the health or safety of the children, an emer­
gency closure day is authorized. The Department of Law dis­
agrees to the extent that it believes an emergency closure 
day is authorized only if it is the result of "bona fide 
emergency situations which school officials could not 
reasonably anticipate in advance." In other words, under 
the Department of Law's interpretation, emergency closure 
days are not authorized for a planned abatement program, 
even if the program presents a threat to the health or 
safety of students.



Representative Mae Tischer 
Page 2
May 28, 1984

Although the Department of Law's interpretation of AS 
14.03.030(2) is not unreasonable, I disagree that the stat­
ute does not authorize emergency closure days for asbestos 
abatement programs. Although the statute uses the word 
"emergency," the plain language of the definition does not 
require anything but a threat to the health or safety of the 
students. If an abatement program is used to remedy con­
ditions posing such a threat, it would appear to authorize 
an emergency closure under AS 14.03.030(2).

It should be noted, however, that under AS 14.03.030(2), all 
emergency closure days are "subject to the approval of the 
commissioner." Therefore, even if an emergency closure is 
authorized under AS 14.03.030(2), the Commissioner of Educa­
tion has the power to veto a school district's determination 
that an emergency closure day is called for.

If I may be of further assistance, please contact me.

KBL:ojb 
J8/009



MEMORANDUM State of Alas
T0 The Honorable Representative Mae Tischer DATE. 

Alaska State Legislature
House of Representatives f il e  n o :

T E LE P H O N E  NO: 

SUB JECT.FR O M William D,
Management,
Department of Education

, Director 
and Finance

May 25, 198y

4203M

465-2865

Emergency Cl 
Shortened Schofr

Per our telephone conversation this morning, the 1983 Legislature amended 
AS 14.03.030. School Term by adding a section v/here an emergency closure 
day may be substituted for a day in session because of conditions posing 
a threat to the health or safety of students.

If an inspector certifies that because of friable asbestos a threat to 
the health of children occupying a school exits, therefore, the building 
should not be occupied, this would constitute an "emergency closure day" 
until the condition could be corrected, if alternate arrangements for the 
childrens' education could not be accomodated.

If you have further questions, please feel free to call.

02-001 (Rov. 5/751



o f  concern your legal liability as “ owner" 
o f  y ou rsck '.o l buildings. Follow ing fed­
eral regulations scrupulously won’ t p ro ­
tect your schools against a potential law­
suit if an asbestos removal worker should 
die trom  cancer, so you should be very 
carefu l in hiring a contractor, says a tto r­
ney Luis N ido, o f  Brace and Patterson, 
a Washington, D .C ., law firm  that does 
asbestos w ork. Hire a highly specialized 
firm  whose technicians are able to testify 
in court, adds attorney James B. Beding- 
field o f  Coos Bay, O re ., who represents 
several school systems involved in as­
bestos abatement. And keep careful d ji ly  
records to document your e ffo rts to en­
sure the safety o f  workers, as well as stu­
dents and sta ff, while asbestos abatement 
work is being done in your schools. On

these and other issues related to asbestos, 
"Uncovering the Asbestos Hazard ," pub­
lished by the National School Boards As­
sociation’ s Council o f  School Attorneys, 
provides comprehensive legal, legislative, 
and medical background on asbestos in 
the schools. ( I t ’s available fo r S I00  by 
writing to the council at 1055 Thomas Jef­
ferson St. N .W ., Washington, D .C . 
20007.)

And, perhaps most important, know 
what you ’ re getting into before you 
launch a program o f asbestos contain­
ment o r removal. George Harris, assistant 
superintendent in Montgomery, A la ., ad­
vises setting up an interdisciplinary team 
composed o f board members, administra­
tors, your school attorney, perhaps par­
ents o r other community members, and

the architect and engineer you select to 
help do the jo b . (See article below.) 
Asbestos expert Dwight Brown suggests 
that this interdisciplinary team (o r at least 
one member o f  it) should attend one of 
the seminars on asbestos in the schools 
conducted by e . p . a .  and private consult­
ing groups. These seminars have as speak­
ers doctors, engineers, architects, at­
torneys, contractors, and others knowl­
edgeable about asbestos. (F o r more infor­
mation, contact Brown at a . h . p .  Re­
search, Inc., 3763 Vineyard W ay, Mari­
etta, Ga. 30062; 404/973-8689 .)

Asbestos in schools is a wrenching, 
emotional issue— and it no longer is lying 
dormant. School board member, and 
school administrators need to take action 
and take action now. □

Sidestep asbestos hysteria: Explain the 
risk (and your response) to the public

By George Harris

W E A LL  W A N T safe schools, but 
when it comes to the risky busi­

ness o f  removing asbestos, school board 
members and school adm inistrators 

sometimes bear the brunt o f  community 
criticism. At least, that’ s what happened 
in (he Montgomery County (A labama) 
Public Schools IK -12; enr.: 35,000) when 
we were faced with the difficu lt task o f 
removing asbestos from  about ha lf o f  our 
52 schools. Perhaps there’ s a lesson for 
you in the way we handled this emotional 
issue.

We knew little about asbestos until we 
read Asbestos in schools: Walls ami lialls 
o f  trouble, in the November 1978 issue 
o f  the j o u r n a l .  We knew even less about 
potential asbestos hazards in our own 
schools, other than that asbestos-contain­
ing materials had been required by the 
architects who designed many o f our 
buildings. Consultation with those archi­
tects revealed that Yes, the ceilings in 
most o f  the classrooms were coated with 
ccmcntitious, sprayed-on asbestos p rod ­
ucts. Materials used in the walls and halls 
o f  the schools we were so proud o f  when 
they were built in the 1950s and ’ 60s were

George Harris is assisianl superintendent in 
Montgomery, Ala.

■v . f V

‘Our slide show 
and public talks 
about asbestos 
set the stage for 
a calm resolution 
of the problem'

firep roo f, attractive, and acoustically 
satisfactory. They also were potential 
causes o f  cancer and other life-threaten­
ing diseases.

We immediately began to gather sam­
ples from  some o f  our buildings with 
sprayed-on ceilings. Laboratory tests con­

firmed what we had not wanted to be­
lieve; We had asbestos in our buildings— 
in far greater amounts than we had sus­
pected. By January 1979. we knew we had 
more than 300,000 square feet o f the stuff 
on ly a few feet above the heads o f  ap­
proximately 15,000 students. By this time, 
other school systems in Alabama were be­
coming aware o f  the problem , and the 
state superintendent o f  education called 
fo r a statewide report on asbestos in 
schools.

Publicity was widespread, and within 
months, we began to feel the uncom­
fortab le effects o f  public awareness. The 
state p t a  president wrote to local p t a  o f ­
ficials, urging their support o f  federal 
legislation to provide funding to help 
school systems inspect buildings fo r  as­
bestos-containing materials. W ith our 
local I’T as  alerted to the danger o f  asbes­
tos, we soon were receiving letters from 
legislators and from  worried parents who 
wanted to know what the Montgomery 
schools were doing to protect 'heir chil­
dren. Public criticism peaked when a local 
newspaper published an editorial entitled 
“ Silent D ea th ," Next to the editoria l was 
a cartoon showing a distressed mother 
sending her children o f f  to school with gas 
masks on their faces. From  then on, I 
knew the asbestos problem  had to be 
Number One on my agenda. We had been 
waiting to sec i f  any state agencies would
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Schoo ls are required to po st w arnings wherever fria b le  asbestos exists. W hen 
asbestos is rem oved, areas are quarantined an d  workers wear protective suits.

recommend a course o f  action, but now 
we knew we were on ou r own.

In January 1982, the Montgomery 
school board passed a resolution making 
asbestos cleanup a matter o f  top priority 
and directing the s ta ff to develop an 
asbestos contro l program  immediately. 
We formed a committee composed o f the 
superintendent, the board attorney, two 
board members, and me. Here, b riefly , 
is how our committee confronted the 
issue:

Our first step was to request proposals 
from architectural firm s. A fter carefu lly 
interviewing all the applicants, we chose 
an architectural/engineering firm  that 
had proven experience in asbestos abate­
ment and removal. We then presented our 
selection to the boatd , which approved 
our recommendation.

Before we could begin actually solving 
our problem, though, wc needed more 
background on the hazards o f  asbestos 
and the medical and legal risks o f  remov- 

4;, ing it from our buildings. So wc attended
•V a seminar on asbestos in schools held in
* Atlanta. The sem inar  w as c o n d u c ted  by,
# •• among others, the regional asbestos coor-
I  dinator for the Environmental Protection
\ Agency (E p .a .). Seminars like the one we
a ’s :4 • attended arc a good source o f comprehen-

jjve, accurate in form ation on such mat- 
t«s as how to approach specific asbestos 

3 0 * ^  problems, how to hire a competent lab to 
test samples, and how to inspect and 

, "W monitor the asbestos contractor's work to
ensure a safe and thorough job . 

&aW ,Not long alter we returned from  the 
Atlanta seminar, the situation heated up

‘■'Ann. 1984

at home. Several p t a  members at one 
school began distributing leaflets urging 
parents to call and find out when asbestos 
abatement contracts would be awarded 
and when the asbestos-containing materi­
als would be removed from  their schools. 
The group broadcast their concerns over 
local radio stations, intensifying the pres­
sure on us to speed up the process.

By early summer 1982, the surveys con­
firmed that a total o f  24 school sites (some 
with more than one building) contained 
more than 500.(MW square feet o f  danger­
ous, friab le (o r loose, crumbling) asbes­
tos-containing materials. The boiler 
coverings, water heater jackets, and pipe 
coverings in these schools and 16 others 
were coated with asbestos that svould 
have to be removed. We had hoped to 
award cleanup contracts fo r a number o f 
the schools that summer: unfortunately, 
although a bond issue fo r school con­
struction already had been approved by 
the state legislature, the funds were not 
made available to local school systems be­
cause o f the state's tight economic situa­
tion. It became clear we couldn ’ t com ­
plete the work by the opening o f the 1982- 
83 school year. The local news media in­
cited a public outcry with charges that the 
schools were moving too slow ly, suggest­
ing we somehow were negligent in solving 
the crisis.

The board and administration decided 
positive public relations measures were m 
order, so I put together a slide presenta­
tion illustrating how the Montgomery 
schools had responded to the asbestos 
hazard since we first became aware o f  it.

The 40-minute, narrated presentation 
explained why asbestos posed health 
risks, where it had been found in our 
schools, how the press and community 
had reacted to the discovery o f  hazardous 
materials, and what we were doing to 
make the schools safe. One o f our board 
members presented the slide show, along 
with a speech on the school board ’ s re­
sponsibility in removing asbestos, at a re­
gional school board association meeting. 
The presentation was such a success that 
we used the slide show at subsequent p t a  
and community group meetings. These 
discussions have gone a long way in gar­
nering support fo r our e ffo rts and reas­
suring parents, s ta ff, and community 
members that wc are, indeed, on top o f  
the problem— and moving as quickly as 
possible to make schools safe.

Community support is important, but 
it takes money to gat the jo b  done, so we 
continued to fight fo r  funding from  the 
state. F inally , in January 1983, wc re­
ceived more than SI million from the state 
fo r asbestos abatement. We immediately 
awarded contracts fo r asbestos removal 
in lo u r schools, to be completed during 
the spring recess. Soon after, wc received 
an additional S2.4 m illion in state bond 
money: that amount should allow  us to 
complete the project. By the end o f  last 
.summer, we successfully had removed
360,000 square feet o f  asbestos-contain­
ing materials from  17 schools. We cur­
rently arc advertising fo r bids on the 
abatement jobs yet to be done, and we 
anticipate that the Montgomery schools 
will be completely free o f  asbestos-con­
taining materials and their accompanying 
hazards by this summer.

Our slide presentation, meanwhile, has 
traveled many miles. In the past year, I've 
shown it at seminars conducted at several 
universities and at a National School 
Boards Association Council o f School At­
torneys' asbestos seminar held last 
summer. *

I f  your schools haven't yet dealt with 
the asbestos problem , it's time you did. 
It's an emotional issue, and it requires 
delicate handling i f  you want to avoid 
hysterical accusations from the communi­
ty. We've found that our slide show and 
discussions with the community have 
helped set the stage fo r a calm and con­
structive resolution o f the problem .

I f  you'd like more information on how 
to put together a presentation fo r parents 
and community members on asbestos 
abatement, write to me at the M ont­
gomery Public Schools, P .O . Box 1991, 
Montgomery, A la. 36197. □
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C S F O R  H O U S E  SILL. NO. 246 (L&C) b y  Che L a b o r  and C o m m e r c e  
C o m m i c c e e ,  enti t le d:

"An A c C  r e l a t i n g  Co Che d e r e g u l a t i o n  of 
i n t e r e s t  rates; and p r o v i d i n g  for an 
e f f e c t i v e  d a t e . "

w as  r e a d  the f ir st  tiae a n d  r e f e r r e d  to the L a b o r  a nd  C o m m e r c e  
C o m m i t t e e  a nd  the J u d i c i a r y  Com mi tt ee .

HB 246

S T A N D I N G  CC:iMITTEE R E P O R T S

' \ U  S B  79

T h e  R e s o u r c e s  C o m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  NO. 79 (toxic 
and h a z a r d o u s  s u b s t a n c e s  in the w o r k p l a c e )  a n d  r e c o m m e n d e d  it 
b e r e p l a c e d  w i t h

C S  F O R  S E N A T E  B I L L  NO. 79 (RES)

w i t h  a m a j o r i t y  d o p a ss. T he  r e p o r t  w as  s i gn ed  b y  S e n a t o r  
F a h r c n k a m p ,  C h a i r m a n  and c o n c u r r e d  in b y  S e n a t o r s  Vic Fischer, 
E l l a oo n,  Z i e g l e r ,  P a ul  F i s c h e r  a nd  S t u r g u l c w o k i .  S e n a t o r  
H u l c a h y  s i g n e d  " n o r e c o m m e n n a t l o n " .

Tho c o m m i t t e e  a t ta ch e di

S E N A T E  R E S O U R C E S  C O M M I T T E E  
L E T T E R  O F  INTENT, SB 79

Tho p u r p o s e  o f  this l e g i s l a t i o n  is to info rm  e m p l o y e e s  o f  the 
i d e n t i t y  o f  an d the h e a l t h  h a z a r d s  and p r o p e r  h a n d l i n g  p r o c e­
d ur e s  for h a z a r d o u s  and t o x ic  s u b s t a n c e s  in their w o r k p l a c e  
t h r o u g h  a c o m m u n i c a t i o n  a nd  s a f e t y  e d u c a t i o n  p r o g r a m  a d o p t e d  
by e m p l o y e r s .  1.71110 this l e g i s l a t i o n  is d e s i g n e d  to c o v e r  
m o s t  e m p l o y e r s  in the s t a t e  u t i l i z i n g  su bs t a n c e s  d e f i n e d  in 
the b i ll , it is n o t  the i n te nt  to r eq ui re  c mp l o y e r a  to bo. 
r e s p o n s i b l e  fo r the g e n e r a t i o n  or  c r e a t i o n  o f  the i n f o r m a t i o n  
r e q u i t e d  to be  p o s t e d  o r  c o m m u n i c a t e d  to e m p lo ye es .  Rather, 
the b i l l  is d e s i g n e d  u n d e r  the a s s u m p t i o n  that f e d er a l r e g u­
lat i o n s  w i l l  b e  p r o m u l g a t e d  in the n e a r  f u tu r e by the O c c u p a­
tional S a f e t y  and H e a l t h  A d m i n i s t r a t i o n  (0S1IA) w h i c h  w i l l  
r e q u i r e  m a n u f a c t u r e r s  to di-»elop and d i s t r i b u t e  i n f o r m a t i o n  
for a ll  tho s u b s t a n c e s  c o v e r e d  by  the b ill. T he  p r o v i u i o n  
r e q u i r i n g  that o u c h  i n f o r m a t i o n  a c c o m p a n y  s u b s t a n c e s  Impo r te d 
into the s t a t e  and the p r o v i s i o n  r e q u i r i n g  the S t at e D e p a r t­
me n t  o f  L a b o r  to k e e p  i n f o r m a t i o n  on  file for a ll  s u b s t a n c e s  
c o v e r e d  b y  t h e b i l l  a r o  d e s i g n e d  to aid em p l o y e r s  in r e a d i l y  
o b t a i n i n g  th e r e q u i r e d  i n f o rm at i on .
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ASBESTOS IN ALASKA 
by Jana Baumann, Information Officer 

Department of Environmental Conservation

JUNEAU— Twenty years ago the word "asbestos" meant progress, indestructibility; 

a nearly perfect component for building materials to insulate and to fireproof.

Today the mention of asbestos may bring a grim response and thoughts of cancer 

and lung diseases. What was once thought of as a miracle material is now known 

to be extremely harmful, especially when it is dispersed into the air and inhaled,

What is asbestos?

Asbestos is a naturally occurring mineral that can be separated into fibers. It 

is very lightweight and nearly industructible. Before the early 1970s, asbestos 

was widely used as a component in thermal, electrical, and acoustical insulation, 

fireproofing, celling tiles, and decoration. These applications were most cost 

effective in large buildings like schools, factories and office buildings.

What are the harmful effects of asbestos?

The danger to human health from asbestos occurs when minute fibers are breathed 

and become lodged in the lungs. Asbestos containing materials are often friable 

which means the fibers can be readily separated from the material in which it is

-MORE-
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used and become airborne. Fireproofing or insulation which is damaged and crum­

bling can release invisible asbestos fibers into the air.

Cancers of the chest and lungs and other organs have been positively associated 

with asbestos exposure. There 1s no known "safe" exposure. Even brief contact 

could result in irreversible damage that may not be detected until many years 

after exposure.

When the health effects of asbestos exposure were documented, many corrective 

programs were initiated for workers who handle it and for the public who may be 

unknowingly exposed at their school or workplace. In Alaska, several state and 

federal agencies regulate asbestos exposure, handling and disposal. Following 

is a brief summary of agency responsibilities.

Schools and Public Buildings

The U.S. Environmental Protection Agency regulates inspection of schools for 

identifying asbestos containing materials. The superintendent of each school 

district in Alaska has been instructed to inspect all school buildings in the 

district for friable asbestos by June 23, 1983. Each type of friable material 

located in the schoci buildings must be tested for asbestos content. Samples 

must be tested using Polarized Light Microscopy.

School districts are required to keep a record of all the Inspections and re­

sults from each school building. If asbestos containing material is found in a 

school, additional information on the location and quantity of this material 

must be kept on file at the administrative office of the school and at the school 

district office. The school district must notify employees and the parent-teacher 

association about the presence of asbestos containing materials.

-MORE-
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Instruction is available on how to inspect public buildings and schools which 

may contain friable asbestos. Booklets and video tapes may be borrowed from the 

Alaska Operations Office of the U.S. Environmental Protection Agency in Juneau 

or from the Alaska State Library.

Asbestos emissions to the air inside the work place

The Alaska Department of Labor, Division of Occupational Safety and Health, 

regulates exposure of workers to airborne asbestos fibers inside the work place.

The regulations also govern asbestos exposure during demolition and renovation 

work.

The regulations set standards for exposure levels of asbestos fibers in the air, 

and specify work practices such as ventilation and clothing and engineering con­

trols for most workers in the state. Exposure criteria for federal employees 

and workers on offshore oil rigs or seafood processors are regulated by the 

U.S. Department of Labor, Occupational Safety and Health.

Questions regarding asbestos exposure or work practices in the work place should 

be direeved to Alaska Department of Labor, Division of Occupation Safety and 

Health. Sampling of our materials 1n the work place 1s also done by this agency.

Asbestos emissions to the outside air

The U.S. EPA has established standards to limit emissions of asbestos to the 

outside air. These rules govern manufacturing plants which produce cement, 

fireproofing materials, insulation, and other materials which Include asbestos a? 

a component. The rules also govern materials used 1n roadway surfacing and emissions 

from asbestos milling operations. These regulations also limit release of asbestos 

to the air during renovation and demolition activity and fabricating operations 

that utilize commercial asbestos.

-MORE-
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Asbestos Disposal

The U.S. EPA has regulations which regulate handling and disposal of asbestos. 

Materials containing friable asbestos must be specially contained and wetted. 

Landfills or disposal sites must meet certain specifications in order to accept 

the material. Operators of the disposal site must cover it and past warning 

signs.

Following is a list of agencies which regulate some aspect of asbestos in Alaska, 

the situations for which they are responsible, and the person to contact.

-MORE-
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Responsible Agency Asbestos Situation

U.S. Environmental protection Agency 
Alaska Operatoins Office 
3200 Hospital Drive, Suite 101 
Juneau, Alaska 99801 
Phone: 586-7619
Contact: Kathy Pazera or

Steve Torok

Emission to the outside air

Disposal of materials containing 
friable asbestos

Ruies for landfill or disposal 
site handling

Exposure in public buildings and 
schools

U.S. Department of Labor Federal employees
Occupational Safety and Health Administration
Federal Building and U.S. Courthouse Offshore oil rig or floating
701 C Street; seafood processor employees
Box 29
Anchorage, Alaska 99513
Phone: 271-5125
Contact: Leonardo Limitieco

Alaska Department of Labor Asbestos in the air at the work
Division of Occupational Health and Safety place
3301 Eagle Street, Suite 303
Pouch 7-022 Work practices for handling asbestos
Anchorage, Alaska 99510 
Phone: 264-2597
Contact: Stan Godsoe

PRIVATE LABORATORIES WHO TEST SAMPLES FOR FRIABLE ASBESTOS

NHS Incorporated
Environmental Health Sciences Lab 
805 Goethals Avenue 
Richland, Washington 99352 
Phone: (509) 376-6980

Chemical & Geological Labs of Alaska 
5633 B Street 
Anchorage, Alaska 99502 
Phone: (509) 562-2343

Microlab Northwest 
.7609 1 40th Place, N.E. 
Redmond, Washington 98502 
Phone: (206) 885-9419
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Joe Cladouhos, Director
Division of Environmental Quality Management 
Alaska Department of Environmental Conservation 
Pouch 0
Juneau, Alaska 99811

RE: Senate Bill No.'s 373 and 374 introduced on 1/25/84

Dear Mr. Cladouhos:

As a result of a request by your staff, we have provided a review of the 
current asbestos regulations and our commi.its on Senate Bills 373 and 374. We 
strongly support the concept of both these Bills. The EPA Alaska Operations 
Office (AOO) has been actively involved in 1) providing guidance to schools on 
school regulation 40 CFR Part 763, 2) providing information to contractors 
conducting demolition/renovation of friable asbestos, 3) inspecting asbestos 
demolition/renovation projects and 4) responding to all complaints in this 
area. The AOO also notires the State Department of Labor (SDcL) on each 
demolition/renovation asbestos project for which we receive a notification.

Our staff in Alaska is limited to .1 of a person year for asbestos activities; 
therefore, we strongly support efforts from state agencies which supplement 
our efforts. We feel that Senate Bill 373 in conjunction with the present 
EPA, U. S. Department of Labor (DoL), and SDoL regulation would provide for a 
more complete asbestos program for Alaska; however, appropriations in Bill 374 
may not be adequate to fulfill all the designated tasks for the asbestos 
program.

Background:

At the present time the U. S. Environmental Protection Agency (EPA) requires 
the identification of friable asbestos in schools in accordance with 
regulations (40 CFR Part 763) promulgated under the Toxic Substance Control 
Act (TSCA). In addition, all projects involving the demolition and/or 
renovation of friable asbestos in builaings are regulated by EPA in accordance 
with 40 CFR Part 61, Subpart B. These regulations were promulgated under the 
authority provided to EPA in the Clean Air Act (CAA). The U. S. Department of 
Labor and the SDoL also have regulations addressing removal and demolition of 
asbestos from structures (29 CFR 1910.1001 and OH&EC 04.0102 respectively).



Unlike regulations promulgated under the CAA, the school regulations 
promulgated in accordance with TSCA cannot be delegated to state or local 
governing agencies. This does not prevent a state or local governing agency 
from developing its own asbestos program for schools. For the most part 
Senate Bill 373 would supplement the present EPA school regulations; however, 
some overlap occurs in the requirement to establish guidelines for schools to 
identify asbestos health hazards [18.28.050 (5)]

Detailed Comments:

According to Section (1) (b) of Senate Bill 373 there are three main purposes 
for the Act. Our comments on each of these is discussed in the following text:

1) We support the testing and analysis of friable materials for 
asbestos content. According to the Bill, the Alaska Department of 
Environmental Conservation (ADEC) would provide this service. In 
accordance with EPA regulations (40 CFR Part 763) all local education 
agencies were to complete the following tasks by June 28, 1983:

-conduct inspections of schools for friable materials

-collect samples of all materials identified as friable.

-have each sample analyzed by Polarized Light Microscopy (PLM) 
for asbestos content.

During 1984 the EPA will be conducting inspections of three major 
school districts in Alaska; however, there have been no inspections 
of Alaska schools conducted to date. As a result it is not known 
which schools in Alaska are in compliance with the EPA regulation and 
therefore some schools may require sampling.

There are approximately 550 schools in Alaska. Each specific friable 
material type is required to be sampled in three separate areas.
Assuming only one type of asbestos is present in each school, 1,650 
samples would be representative cf the total schools. The 
information that schools have voluntarily supplied to EPA on their 
compliance status indicates that schools have more than one type of 
friable material. Depending on the laboratory, sample analysis costs 
range from $25.00 to $45.00 per sample. Based on this information 
the appropriation of $75,000.00 to ADEC may not be adequate to 
accomplish the analysis of samples from schools and public facilities 
in Alaska if commercial laboratories are utilized.

2) We support the dissemination of information pertaining to friable 
asbestos material. Both U. S. Department of Labor and EPA have 
information and videotapes available that pertain to identification 
and removal of friable asbestos. The U. S. Department of Health and 
Human Services has information available on the health effects 
resulting from asbestos exposure. There is a need for coordinating 
the distribution of the current and newly generated asbestos

* publications to the public. Again, the present Bill assigns this 
responsility to ADEC but the $75,000.00 allocation may be inadequate.



3) Section 18.28.050 (5) of Senate Bill 373 requires ADEC to 
establish quidelines for determining asbestos health hazards. These 
guidelines would be used by school officials to establish a sampling 
plan for friable asbestos. This overlaps with EFA regulations 40 CFR 
763.105 and 763.107 on the inspection and sampling of friable • •
material.

We support the correction of identified asbestos health hazards in 
schools and public facilities. Senate Bill 373 goes one step beyond 
the EPA school regulations by requiring schools that have the 
potential to release asbestos fibers, to eliminate friable asbestos 
material . (It is our understanding that elimination includes an 
action which would correct the asbestos hazard, but does not 
necessarily require removal).

We strongly support the appropriations to the Department of Community 
and Regional Affairs (CRA) for correcting identified asbestos hazards 
in schools and public facilities. The EPA has not been successful in 
acquiring an appropriation from Congress for schools requesting 
financial support for abatement of friable astestos.

If you should have any questions on our comments please contact Kathryn Pazera
of my staff.

Sincerely,

Ronald A. Kreizenbeck, Director 
Alaska Operations Office

cc: S. Hungerford
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RESOLUTION No. 84 - 10:

SUBJECT: ASBESTOS ABATEMENT IN ALASKA SCHOOLS

WHEREAS, friable asbestos, similar to that which was discovered in schools
in the Anchorage School District, exists in numerous oth^r schools in school
districts throughout the State; and

WHEREAS, an Asbestos Technical Panel, convened in Anchorage by the Anchorage 
School Board, reviewed thoroughly health hazards associated with asbestos in 
Anchorage schools; and, as a result, recommended that friable asbestos be removed
from Anchorage schools as an unacceptable health hazard^; and

WHEREAS, many Alaskan school children in school districts other than
Anchorage may be exposed to health hazards from asbestos that are preveuLable; therefore

BE IT RESOLVED, that the Anchorage Medical Society 
urges passage of Senate Bills 373 and 374; and

BE IT FURTHER RESOLVED, that the Anchorage Medical Society
urges the Governor to form a special task force with representatives of Department 
of Health and Social Services, Department of Labor, Department of Education,
Department of Transportation and Public Facilities, Department of Environmental 
Conservation, parents of school children, and teachers to implement an 
asbestos abatement program in all Alaskan schools in accordance with
recognized standards < /r asbestos abatement^; and

BE IT FURTHER RESOLVED, that the Anchorage Medical Society
urges implementation of an asbestos abatement program which will Include the following 
tasks:

1. Implement and Insure completion of a comprehensive survey to identify and 
categorize asbestos in all Alaskan schools.

2. Evaluate health hazards associated with any asbestos (friable asbestos 
and asbestos In other forms) discovered in the survey and make recommen­
dations for appropriate medical surveillance of students, teachers and workers 
exposed to asbestos.

3. Insure notification of teachers, parents, and students of the presence of 
friable asbestos identified in Alaskan schools in accordance with guidelines 
established by the E1A.

4. Recommend a plan for removal of friable asbestos, where necessary, and 
develop appropriate bid specifications and guidelines so that school districts 
can be assured that asbestos will be removed according to established standards 
which protect workers, students, parents and teachers during the removal 
process as well as insure that asbestos Is removed totally and is adequately 
disposed of in approved sites.

5. Increase awareness of the health hazards associated with asbestos and 
protect against future problems by making sure that asbestos containing mate­
rials are not used in new construction.

1. Asbestos Technical Advisory Panel Recommendations, ASD Memorandum #534(82-83), 
Anchorage School District, Anchorage, Alaska, May 23, 3983.

2. Asbestos-Containing Materials in School Buildings: A Guidance Document, Part 1
and 2. U.S. EPA, Office of Toxic Substances, Washington, D.C., March 1979.



The clock is ticking in your schools, 
and inaction could prove to be devastating
By Kathleen M cCorm i-k

ALL  T A LK  A N D  no action: T ha t’ s 
the way the asbestos-in-schools 

game lias been played ir  the past several 
years by the federal government and 

thousands o f  U .S . school systems. I t ’s 
time— past time— to respond to the po ­
tentially fata l hazards o f  asbestos in our 
schools. The ante has been raised in recent 
months, and from  the look o f  things, 
school boards that haven’ t complied yet 
with federal regulations concerning in­
spection. notification, and record keeping 
could be in fo r a rough time. And even 
i f  you have made the inspections, posted 
the required notices, and notified parents 
and s ta ff o f  potential health risks in your 
schools, you still might be the target o f 
a lawsuit should a student o r s ta ff mem­
ber become ill o r die because o f  an as­
bestos-related disease.

Thai's not exactly reassuring news, hut 
you can take some steps to meet federal 
regulations and protect your students and 
staff. Prudent school leaders would do 
well to consider carefu lly some o f  the re­
cent developments in medical research, 
federal enforcement, and legal actions. 
Kcad on:

The m edical risks
As far back a , the 1930s, manufactur­

ers o f  asbestos knew the substance was 
a killer. Hut the American public first be­
came aware o f  the hazard when the En- 
viromn, ,ual Protection Agency ( k . i ' . a . )  
banned some uses o f  sprayed-on asbestos 
in 1973, after research concluded that 
thousands o f  shipyard workers who had 
handled the substance during W orld War 
II were dying (o r had died) o f  asbestos- 
related diseases. Five years later, an 
award-winning article in this magazine 
broke the disconcerting news to school

Kathleen McCormick is assistant citimr o )  the
JOURNAL.

The asbestos ante 
has been raised 

in recent months, 
and boards that 

don’t respond couid 
be in for trouble

leaders that U .S . schoolchildren faced 
imminent danger from  asbestos- In 
schools built between 1946 and 1973, tens 
o f  thousands o f  tons o f asbestos products 
were used fo r  firep roo fing , soundproof- 
mu, and insulating ceilings, walls, pipes, 
and boilers. As friable (loose o r flaking) 
asbestos materials age, they release tiny 
particles into the air; i f  enough particles 
arc inhaled, they can cause cancer and a 
variety o f  respiratory ailments. And if 
these materials gel wet (say. from  a ro o f 
that leaks) o r are disturbed (perhaps by 
maintenance workers who fix electrical 
wiring in the ceiling), countless particles 
are dispersed, presenting an even greater 
health hazard.

W liai are the risks? Cancer, fo r M a t t ­
ers: The most common form  o f asbestos-

related cancer is lung cancer. Next is 
mesothelioma, a rare and fata l tum or o f  
the membrane linings in the chest o r ab­
dom inal cavities; its on ly known cause is 
asbestos. Exposure to the deadly mineral 
filaments released by asbestos also has 
been proved to cause cancers o f  the colon, 
rectum, stomach, esophagus, kidney, 
larynx, and pharynx. An associated dis­
ease is asbestosis, a scarring o f  the lungs 
that progressively robs the victim o f 
breath and sometimes o f  life. The effects 
o f  asbestos arc pervasive even among peo­
ple who don ’ t work directly with the 
stuff: Research has shown that among the 
immediate families o f  asbestos workers, 
I percent o f  the fam ily members died 
from  an asbestos-related cancer, and one- 
third were afflicted with asbestosis.

The number o f  airborne asbestos par­
ticles in your schools, o f  course, is consid­
erably smaller than what asbestos workers 
once were exposed to oil a daily basis. But 
that doesn’ t reduce the overa ll risk— nor 
does it absolve you from  the responsibility 
o f  dealing with the prob lem . D r. Edwin 
C. I lo lsicin, clinical assistant professor at 
the Environmental Science Laboratories 
o f  Mount Sinai School o f  Medicine in 
New York , explains: “ A ll scientific evi­
dence suggests there is no safe dose o f 
asbestos. Any exposure, no matter how 
small, will increase the risk o f  cancer.’ ’ 
D r. Holstein and his colleagues at Mt. 
Sinai, the preeminent U .S . institution fo r 
medical-reseatcli on asbestos, have con­
cluded the substance is a public health 
problem that must be remedied as soon 
as possible.

“ For any one person, the risk is low ,"  
says D r. Holstein. “ Hut fo r a school sys­
tem, sheer numbers tell you that you have 
a problem . It's like the h a lf- fu ll/h a lf*  
empty glass o f  w ater," he notes. "Th e  
optimists say the health risks o f  asbestos 
are tiny; the pessimists— including public 
health authorities—know some people arc 
going to die from  exposure to asbestos."
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