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programs of postsecondary education or an educational program operated
in compliance with AS 14.45 by a church or other nonprofit religious
organization that is exempt from federal taxation and does not receive
state or federal funding;

* Sec. 8. AS 14.45.020 1is repealed.
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Committee on Rules

Official Business

LETTER OF INTENT

HB 357 "An Act relating to the regulation of religious schools."

The Rules Committee recognizes that operating a church school is an
integral part of the free expression of religion and that schools
operated by religious bodies are quite different frcm other private
schools. Therefore, the cornutteels purpose in sending HB 357 to the
floor and in urging its passage is to prevent possible church-state
constitutional conflicts by protecting the fundamental rights of reli—
gious freedom of parents, children, and church schools in Alaska and, at
the same time, to balance the state"s interest in assuring that each
child receives a good education. The comuttee specifically intends to
exempt pre-elementary and nursery programs operated by religious orga—
nizations from the general supervision of the Departments of Education
and of Health and Social Services.

The camuttee only intends to exclude frcm the purview of this bill
those church schools that receive direct federal or state funds. This
would not affect those schools that receive incidental benefits frcm
government, such as fire or police protection, health care or other
benefits to which all citizens are entitled.

Any church school that satisfies all the requirements of AS 14.45
would be exempt frcm any additional provision of law relating to educa—
tion except those requirements of law relating to fire, health, and
safety. While each church school would be subject to reasonable fire,
health, and safety regulation, the Rules Committee intends to specif—
ically limit health regulation to that regulation that is reasonably
related to the state®s interest in preventing and curing physical
diseases. For example, the ccnmittee does not intend for the state to
regulate minimum space requirements (except as it directly relates to
the fire code), hours of attendance, or reasonable methods of disci—
pline.

In summary, the Rules Committee Substitute for HB 357 balances the

state®s interest in ensuring that each child receives a good education
with the constitutional right to religious freedom.

Respectfully submitted,

Rep. Jack Fuller
Rules Committee chairman



T0: Steve Hole e . date: June 10, 1983

e Administrator” “.
Department of Education file no: 366-657-83 )
- | 1
. ->e . . - » - CHe' *r
om " mm V., 3 TELEPHONE NO:  465-3603
. i\ _
e from: Norman C. Gorsuch- ", sussecT: *CSHB 357 (Rules)

Attorney General “.

By: ThoJalSi. Robertson
Assistant Attorney General
Human Services-Juneau

This memorandum 1is written in response to our recent
telephone conversation in which you asked whether Jlanguage 1in
CSHB 357 (Rules) which would exempt certain pre-elementary
schools from supervision by your agency raises a question of
equal protection under the law.

A substantial question exists as to whether this and
other provisions of CSHB 357 (Rules) violate the equal protection
clauses of the state and federal constitutions.

Section 1 of CSHB 357 (Rules) would exclude pre—
elementary schools and nurseries operated by ™"a church or other
nonprofit religious organization that is exempt from federal tax—
ation and does not receive direct state or federal funding”™ from
supervision by your agency under AS 14.07.020(8). Other sections
of the bill would amend AS 14.30.010 which governs compUa.sory
attendance and would exclude other educational programs operated
by these organizations from regulation by the state. In effect,
this bill would establish two categories of private schools,
church related and not church related, and would provide for dis—
parate treatment of each.

To the extent CSHB 357 (Rules) 1is intended to assure
that your agency does not infringe first amendment protections,
it IS unnecessary. 1/ Your agency has no power to violate, the

1/ The first amendment to the United States Constitution
provides, in part, that Congress shall make no law "respecting an
establishment of religion, or prohibiting the free exercise
thereof”. Similar language islcontained in Article 1, sec. 4, of
the Alaska Constitution. - .

02-001A (Rev. 10/79)
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constitutional rights. To the extent CSHB 357 (Rules) would go
beyond first amendment protections, 1t raises a serious question
of equal protection under the state and federal constitutions.

Equal protection analysis under either the state or
federal constitutions requires an evaluation of the purpose of

the legislation at issue. CSHB 357 (Rules) does not contain a
statement of purpose and none, other than that of accommodating
first- amendment rights, 1s readily apparent. IT as a factual

matter sufficient reasons cannot be articulated to support a
distinction between these categories of private schools, then a
court would probably find this legislation to deny equal pro—
tection. 2/

In an opinion dated January 24, 1983, the Attorney Gen—
eral for the State of Arkansas addressed the constitutionality of
a similar bill under consideration in that state. That opinion,
a copy of which 1is attached, concludes that the bill unlawfully
discriminates against children in religious child care facilities
and the owners and operators of noo-religious facilities. In
addition, 1t concludes that the bill may impermissably benefit
religious organizations 1in violation of the First Amendment.
Unless circumstances 1in this state require a different result, we
would probably reach a similar conclusion if asked to undertake a
more comprehensive analysis of this legislation.

2/ Generally speaking, the Fourteenth Amendment to the United
States Constitution requires that disparate treatment be
supported by a rational basis unless a suspect classification
(race, creed, etc.) or a fundamental right 1is involved, 1in which
case 1t must be supported by a compelling state interest. In
State v. Erickson, 574 P.2d 1 (Alaska 1978), the Alaska Supreme
Court established a single standard for equal protection analysis
under the Alaska Constitution. This standard, which 1is more
demanding than the federal vrational basis test, vrequires an
evaluation of the purpose of the statute and, 1f the purpose is
legitimate, a determination whether i1t is substantially furthered
by the means chosen. Finally, the means must be balanced against
tne nature of any constitutional right which may be infringed.
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IT you have additional questions, or desire further
research 1iIn this area, please do not hesitate to contact this
office.

THR: ja
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OPINION NO. 83-15
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Arkansas Constitution.

The Fourteenth Amendment states in pertinent part, as follows:
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VW(Y H xempted class oper th 'tf‘ L(Jisn] s?] In ust ractice.
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With this in mind H.B. 54 demonstrates no rational, much less
compelling state interest, in exempting facilities from licensure simply
because they happen to receive no state or federal money and are
associated with a religious organization.

The source of the facilities' funds and its association with a

religious association simPI){ does not appear to be connected in any
way with whether or not these children deserve the same protection
from abuse, neglect or hazardous circumstances as children in secular
centers.

~ Likewise the source of the facilities' money and association with a
rell_?_lous organization does not appear lo justify compelling a secular
facility to spend the money and resources necessary to comply with
the original act when the religious facilities operate the identical type
of business enterprise.

Since there is no language in the original act which appears to
authorize, the Child Care Board to interfere with the religious beliefs
of any church, this exemption seems irrelevant to any need to protect
the First Amendment rir~1Y of religious groups.

However, if a religion's beliefs are manifested in practices which
may threaten the safety and well being of children, then_ the state
through its police power and the doctrine of parens patriae can and
shoul Iawfull&/ discover and prevent such dangers. See Cude v.
State, 237 Ark. 927, 377 S.W.2d 816.

~In the Cude case the Arkansas Supreme Court overruled parents'
religious objections to havmg children vaccinated, saying that the
state's police power superceded lhe dangerous beliefs of parents which
threaten the well being of the children.  The Court quoting the United
States Supreme Court in Prince Massachusetts, 321 U.S. 158, said:

The right to practice religion freely does not include liberty to
expose the community or the child to communicable diseases or
the latter to ill health or death.

. . . Parents may be free to become martyrs themselves.

But it does not follow the?f are free, in identical circumstances to
make martyrs of their children before they have reached the ag*
of full and legal discretion when they can make that, choice for
themselves.

_ _A?ain however, it is important to note that the intent of the
original legislation-has nothing whatsoever to do with parents' religions
rights or the rights of a religious association but simply with the
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I)rotection of all children, religious or not, in facilities which are
religious or. secular.

Therefore any argument that this exemption is necessary to
protect the First Amendment rights of trie prospsctively exempt facili-
ties is without support from any language Iin H.B.54.

In fact the bill itself appear:: that it may violate the doctrine of
church/state separation by awarding an unjustifiable benefit to religious
organizations not enjoyed by private facilities which operate identical
enterprises.

Without a justifiable secular legislative purpose which neither
advances or inhibits re_Il%lon, the bill is, in fact also suspect from the
90|nt of view of the Firsl Amendment. Roetner v. Maryland, 428 U.S.
36, 96 S.Ct. 2337, 49 L.Ed.2d 179

Again, it is difficult to r*e, from the bill itselT, a secular and
neutral legislative purpose for exemption of only the religious facilities.
Rather it appears that this legislation is clearly intended Lo further
the alleged religious in.::rests of certain denominations since there is
no rational justification for the exemption in view of Ihe legis'uive
purpose quoted above.

The courts, in reviewing a chaIIen_gie to this bill, can look behind
the legislation into Lhe history of the bill, something that lias been
done recently in McLean v Roard of Education,529 F.Supp. 1256
éE.D. Ark. 19823, anfFKppcrso'n 'v. "Arkansas, 363 U.S. 97, 89 S.Ct.
60, 21 L.Ed. 2d 228 (rsfe8)T

Since the burden is on those defending a discrimination to make
out a claim for fustlflcatlon (Wengler v, Drugglst Mutual Insurance

Co., 446 U.S. 142, 100 S.Ct. 7540°, 61 j'..EdT2d'T0'7) 1 can'advise, you
that this bill presents no such justification and the state could therefor

not carry that burden in a court action.
It is important to remember that:

1 Many children in the so-called religious cenlers are not member
nor arc their parent;;, of the religious facility seeking exemption.
So again the particular beliefs of the religious association are
irrelevant to protecting the children at Ihe facility. Circle H and
Tailh Christian homes recruit children from all over Arkansas
regardless of Lhe children'.; religion at the Lime ol Iheir arriving
at these facilities. The Alamo foundation solicits new born babies

frho_rlncI all over the. nation totally disregarding any beliefs of Lhe
child.
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There is simply no rational justification for denKing these children
protection of state lav; because the institution t eg_ end up in,
It_hrough no choice of their own, has a religious objection to
icensure.

2. This exemption would not have protected Circle H Ranch

because records at social sendees reflect it received well over
$100,000 in state and federal aid.

3. Many of these children come from broken homes, and have
learning disabilities which require expert counseling and often
special education which, as Judge Barrier found in the Circle Il
case, arc not available at. some of these facilities. These are
children who need society's protection and assistance.

4. Health department inspections are inadequate to insure the
safety of children because they do not have specitic day care
rules and regulations to address vital areas of the operation of a
child care center such as playground safety, etc. ‘The same is
true with the Fire Marshal. Sucii problems were observed at the
Alamo Foundation where an unfcnced SW|mm|n(]q pool and unfenced
fIShqugldpond were than 100 feet from a playground serving
70 children.

5. Current criminal laws against child abuse are not adequate to
protect children in these centers because: (1) These laws cannot
ogerate without a report of abuse by a witness. At some facilities
absolute loyalty is the rule and therefore it is unlikely that
employees will “file such a complaint; (2) Employees at other
centers are *not likely to report abuse because it. may cost them
their job; (3) Criminal statutes don't authorize closing the facility
where abuse or neglect is practiced. They only allow prosecution
of individuals. And if the only witnesses are children who are
too young lo testify, there is no case to take to a prosecutor
although the abuse, unreported, is nonetheless occuring.

In conclusion, House Bill 61 is constitutionally suspect, as being

without rational justification and thus discriminates both against a
large class of children, and Lhe owners and operaUrs of secular facilities,

| am informed of the likely prospect of an immediate court challenge

if the bill is enacted. * In that eventuality, it is my judgment that the
bill would be struck clown as a violation of lhe constitutional provisions
1 have mentioned.
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If 1 may be of.assistance in providing additional

this or other proposed legislation, please do no. hesitate to contact
this office. o
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SENATE AMENDMENT

By . Josephson

To: SENATE BILL No.
Committee .-substitute for HOUSE BILL No. 357 CRTIT.RS)
Page: i Line: 0-18

Section 1. AS 14.07.020(8) 1is amended to read:

(8 [in cooperation with the Department of Health
and Social Services,] exercise general supervision over public and
private pre-elementary schools [and over the educational
component of nurseries as defined in AS 47.35.080(4)]
excluding the educational component of pre-elementary schools
[and nurseries] operated by a church or other nonprofit
religious organization that is exempt from federal taxation and
does not receive direct state or federal funding; pre-elementary
schools 1in this paragraph means schools for children ades three
through five years when the schools®™ primary function 1is educational
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COMMITTEE MEETING

AGENDA
DATE: Hay 13, 1983
TIME: 1:00 p.m.
T. Call Meeting to Order
A. Note. Committee Members Presort
B. Welcome Those Observing

0. Remind those wishing to testify to sign up,

and those

testimony to spear up and state their names.

TI. Announce T.egislatinn Under Consideration:

HB 307 An act relating tc the rwp.uL.il ion o

schools. STATEWIDE; TIW1ICONIAML"NCI:

Other notes or reminders:
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REP. MAE TISCHER MEMBERS:

ZZ CHAIRMAN REP. MIKE MILLER
VICE CHAIRMAN

REP. MILO FRITZ REP. BETTE CATO
COCHAIOMAI' REP. MIKE DAVIS

REP. PETER GOLL

Ttousc of Krprrsmiathirs REP. NIILO KOPONEN

STATECAPITAL HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

JUNEAU. ALASKA 99811
(907)465-3777

To: Chief Clerk Date: 5/13/83
From: House HESS Committee Stafnh

Re: Notice of Hearing/ Proposed CSHB 357

In addition to the HESS Committee"s scheduled calendar for Monday, May 16,
the Committee will fake testimony in regard to the proposed CS for HB 357 (HESS)

at I.p.m. in room 112 of the Capitol Building.
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Original sponsors: Frits, Tischer,
Pestinger, et al
1,, THE HOUSE BY TH1I RULES COMMITTIE
CS FOR HOUSE BILL HO, 357 (Rules)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the regulation of religious
schools
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1, AS 14.07.020(8) is amended to read:
(8) in cooperation with the Department of Health and
Services, exercise generalsupervision over publicand private pre-

elementarv schools and over the educational component of nurseries as
defined in AS 47.35.080(4) excludinfc*bre~elementary schools and nur-
series operated bv a church or other nonprofit religious organization
that is exempt from federal taxation and does not receive direct state
or federal funding; pre-elementary schools in tnib paragraph means
schools for children ages three through five years when the schools’
primary function is educational:
* Sec. 2. AS 14.30.010(b)(1) is amended to read:

(1) is provided an academic education comparable to that
offered by the public schools in the area, either by

(A) attendance at a private school in which the teach-
ers are certificated according to AS 14.20.020-,

(B) tutoring by personnel certificated according to
AS 14.20.020: (OR)

(C) except as rrovided in (D) of this paragraph,
attendance at a private school *n which the average student
proficiency is not less than the average proficiency found in the
public schools in the area an measured by national achiever”:.-

-1- CSHB 357 (RIS)
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tests; the board of education [DEPARTMENT] with assistance fron
representatives of the private schools shall adopt [PROMULGATE]
regulation , defining the subject areas to be tested and the
minimum average scores he achieved; or
CD) attendance in an educational program operated in
compliance with AS 14.45 bv a church or other nonprofit religious
organization that is exempt from federal caxation and does not
receive direct state or federal funding;
Sec. B. AS 14.45 is amended by adding a new section to read:

Sec. 14.45.025. EXEMPTION FROM EDUCATION LAWS. A religious
school that complies with this chapter is exempt from other provisions
of state law and regulations relating to education except laws and
regulations relating to health, fire safety, sanitation, immunization,
and physical examinations.

Sec. 4. AS 14.45.030 is amended to read:

Sec. 14.45.030. ATTENDANCE AND ANNUAL REPORTS REQUIRED. (a)
Except as provided in (b) and (c¢c' of this section, teachers [TEACHERS]
and others in charge of private or denominational schools shall make
regular monthly attendance reports and annual reports to the commis-
sioner in the same manner as teachers and superintendents ip the
public schools.

Sec. 5. AS 14.45.030 is amended by adding new subsections to read:
<b) The parent or guardian of a child enrolled in a religious
school that complies with this chapter shall file an annual notice of
enrollment in the religious school for the child with the public
school superintendent for the area in which the child resides on a
form provided by the public school superintendent. The form shall be
signed by the parent and tho chief administrative o fficer of the
religious school and returned to the public school superintendent by

357(Rls) -2-
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1 the parent. The religious school shall notify the public school
2 superintendent immediately if the child is no longer enrolled in or
3 attending the religious school.

4 (c) A religious school that elects to comply with this chapter
5 ihall maintain monthly attendance records for each student enrolled in
t the school, shall operate on a regular schedule, excluding reasonable
7 holidays and vacations, during at least 180 days of the year, and
8 shall make an annual repor* to the commissioner of the number of
9 students in each grade and the school calendar.

10: * Sec. 6. AS 14.45 is amended by adding new sections to read:

" Sec. 14.45.035. STANDARDIZED TESTING REQUIREMENTS. (a) A
© religious school that elects to comply with this chapter shall admin-
13 ister a nationally standardized test selected by the chief administra-
1 tive officer of the religious school to all students enrolled in
15 grades one, three, six, and nine at least once each school year.

16 (b) The nationally standardized test must measure achievement in
I English grammar, reading, spelling, and mathematics.

18 (c) A religious school that elects to comply with this chapter
19 shall maintain records of the results of the nationally standardized
20 tests and the records shall be made available to the parent or guar-
2 dian of the student and to authorized representatives of the state.

2 Sec. 14.45.040. RECORDS. A religious school that elects to
2z comply with this chapter si ¢11 maintain adequate student records,
24 including records of immunizations, physical examinations, testing,
2 and courses taken at the religious school.

2% Sec. 14,45.045. DEFINITION. In this chapter, "religious school”
2 means a school operated by a church or other nonprofit religious
28 organization that is exempt from federal taxation and does not receive
29

direct state or federal funding.

-3- CSHB 357 (RIs)
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Sec. 7. AS 44.27.020(1) is amended to read:

(1) administer the state’s program of education

elementary, secondary, and adult levels, including, but not Ilimited
to, programs of vocational education and training, vocational reha-
bilitation, Ilibrary services, correspondence courses, adult basic
education, and fire-service training, but not including degree pro-
grams of postsecondary education or an educational program operated in
compliance with AS 14.45 by a church or other nonprofit religious
organization that is exempt from federal taxation and does not receive
direct state or federal funding;

Sec. 8. AS 14.45.020 is repealed.

CSHB 357 (RIs)

at

the
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BY THE HEALTH, EDUCATION AND

IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 357 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the vregulation of religious

schools.”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.07.020(8) 1is amended to read:

(8) in cooperation with the Department of Health and Social
Services, exercise general supervision over public and private pre—
elementary schools and over the educational component of nurseries as
defined in AS 47.35.080(4) excluding”pre-elementarv schools and nur—
series operated by a church or other nonprofit religious organization
that is exempt from federal taxation and does not receive state or
federal funding; pre-elementary schools in this paragraph means
schools for children ages three through five years when the schools”
primary function is educational;
Sec. 2. AS 14.30.010(b)(1) is amended to read:

D) is provided an academic education comparable to that
offered by the public schools in the area, either by

(A) attendance at a private school in which the teach-—
ers are certificated according to AS 14.20.020;

(B) tutoring by personnel certificated according to
AS 14.20.020; [OR]

(C) except as provided in (D) of this paragraph,
attendance at a private school in which the average student
proficiency 1is not less than the average proficiency found in the
public schools 1in the area as measured by national achievement

-1- CSHB 357 (HESS)
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tests; the deparUxaen-t with assistance from representatives of the
private schools shall adopt [PROMULGATE] regulations defining the
subject areas to be tested and the minimum average scores to be

achieved; or

(D) attendance in an educational program opera

compliance with AS 14.45 by a church or other nonprofit religious

organization that is exempt from federal taxation and does not

receive state or federal funding;
Sec. 3. AS 14.45 is amended by adding a new section to read:

Sec. 14.45.025. EXEMPTION FROM EDUCATION LAWS. A religious
school that complies with this chapter 1is exempt from other provisions
of state 1law and regulations relating to education except laws and
regulations relating to health, fire safety, sanitation, immunization,
and physical examinations.

Sec. 4. AS 14.45.030 1is amended to read:

Sec. 14.45.030. ATTENDANCE AND ANNUAL REPORTS REQUIRED. (a)

Except as provided i.n (b) and (c) of this section, teachers [TEACHERS]
Ivl- *avJ_333 -0, 4

and others 1in charge of private or denominational schools shall make

regular monthly attendance reports and annual reports to the commis—

sioner in the same manner as teachers and superintendents in the

public schools.

Sec. 5. As 14.45.030 1is amended by adding new subsections to read:

(b) The parent or guardian of a child enr%%ked in a religious
school that complies with this chapter shall filertannual,.,enrollment
-aruL-aPte."dancerecords for the child with the public school superin-—
tendent for the area in which the child resides on a form provided by
the public school superintendent. The form shall be signed by the
parent and the chief administrative officer of the religious school

and returned to the public school superintendent by the parent. The

357 (HESS)
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-pa-cen-t shall notify the public school superintendent immediately if
the child is no longer enrolled in or attending the religious school.
(c) A religious school that elects to comply with this chapter
shall maintain monthly attendance records for each student enrolled 1in
the school and shall operate on a regular schedule, excluding reason-

able holidays and vacations, during at least -reino g”rioimn®“mo

e"the-y~earr.
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* Sec. 6. AS 14.45 is amended by adding new sections to read:

Sec. 14_.45.035. STANDARDIZED TESTING REQUIREMENTS. () A
religious school that elects to comply .-;ith this chapter shall admin—
ister a nationally standardised test selected by the chief administra—
tive officer of the religious school to all students enrolled in
grades one, three, six, and nine at least once each school year.

(b) The nationally standardized test must measure achievement 1in
English grammar, reading, spelling, and mathematics.

(c) A religious school shall maintain records of the results of
the nationally standardized tests and the records shall be made avail—
able to the parent or guardian of the student ana to authorized rep-—
resentatives of the state.

Sec. 14.45.040. DEFINITION. In this chapter, "religious school"”
means a school operated by a church or other nonprofit vreligious
organization that is exempt from federal taxation and does not receive
state or federal funding.

Sec. 7. AS 44.27.020(1) 1is amended to read:

(D) administer the state"s program of education at the
elementary, secondary, and adult levels, including, but not Ilimited
to, programs of vocational education and training, vocational reha—
bilitation, library services, correspondence courses, adult basic
education, and fire-service training, but not including degree

-3- CSHB 357 (HESS)



Section 6. AS 14.45.030 Sentence addition to paragraph (c).

mSuch school shall report annually the number of students enrolled in
each grade and provide a copy of the school calendar to the department.
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programs of postsecondary education or an educational program onerated

in compliance with AS 14.45 by a church

organization that

state or

* Sec. 8.

CSHB 357 (HESS)

federal funding;

AS 14.45.020

is repealed.

is exempt from federal

or other nonprofit religious

taxation and does not receive
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MEMORANDUM

TO: House HESS Committee DATE: May 12, 1383

FROM: Linda Otey, Committee Staff

RE: Summary/ HB 357 "An Act relating to the regulation of religious
schools™

Enclosed is material that has been gathered in an attempt to more clearly
understand the issue of “de-regulation® o.f church schools while maintaining
some monitoring of the constitutional mandate to provide for public education.
A sectional analysis*"of the bill has been provided by Legislative Counsel.

He suggests that HB 357, as written, 1is probcibly unconstitutional with respect
to the equal protection clauses of the State S Federal Constitutions.

"The bill exempts certain private schools from requirements that
apply to-all other private schools..."”

With the understanding of the desire and need to resolve this issue legislatively,
staff has contacted Ms. Patricia Lines, Director of Law £ Educations Center of the
Education Commission of the States (ECS), Denver, Colorado. Ms. Lines has been
working on tliis issue nation-wide and is extremely well versed in the objectives
it encompasses. Her article, State Regulation of Private Education is enclosed
for your review. Ms. Lines has been very helpful and has ernpliasized the need

for legislative resolve through investigation of current regulation as well as
the interest and need for religious school de-regulation and how best the two
goals can work together. Ms. Lines also suggested that it would be in the best
interest of expeditious and sound legislation for the issue to be dealtwith

away from the political arena; allowing each .interest room for rational
communication and z"esolution.

This 1issue is not easily addressed as .it actually raises three constitutional
issues:

1). Seperation of Church £ State - First Amendment, U.S. Constitution

2). Equal Protection Clause - Fourteenth Amendment, U.S. Const. £
Art. 1, Sec. 1, Ak. Const.
3). Providing Public Education - Art 7, Sec 1, Ah. Const. £ U.S. Const.

With theadivce of our Legislative Counsel, iri approaching the Alaska Statutes
for revision, these three issues must be carefully meshed in order to be
effectively implemented. A proposed Committee Substitute will be forthcoming.

folder content:

left right
bill £ statutes Summary National Comparison
Pre-Elem Regulations Sectional/Levy ECS Report

Fiscal Note 0 Pat LinesArticle Comments/Glover
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HOUSE CALENDAR

Official Business of the Houfl

ONE HUNDRED TWENTY-SEVENTH DAY

Monday
CHAPLAIN:
Michael McKennett Convenes: 10:00a.m .
Bahai Juneau Assembly May 2jJ, 1983

SECOND READING OF HOUSE BILLS

HB 357 "An Act relating to the regulation of religious
schools. 1
-HESS report w/CS(HESS), same title, p. 1426
Ze/>0 Fiscal Note

-Pules report w/CS(RIs), same title, forthcoming
CITATIONS
"Honoring - Robert and Donna Blair by Representatives Zharoff,
Cato

*Ir. Memoriam Kevin Kohls by Representatives Duncan, M.M. M iller

Standing Committee Announcements on back -- subject to change.



** Indicates first public hearing

COMMUNITY & REGIONAL AFFAIRS AG65-A89A

Capitol 205 - 3:15 - 5pm, M- F
*HB 396 (Audit and financial statement
requirements)
FINANCE A65-3706
Capitol 519
1:30 pm - House Finance Committee

'IB 303 (sp. approp./DOTPF/Phase |
of the Nome Port. Facility)

HB A13 (creation/Capitnl Area
Historic Properties Advisory Commission)

HB A36 (Exempting public utility
income from the net income tax)

EDUCATION.& SOCIAL SERVICES
|a65-3777

HEALTH,

Capitol 112 - MW - |-3pm

To be announced

HOUSE

DAILY COMMITTEE ANNOUNCEMENTS

JUDICIARY A05-A99U

12A - 1:30 pm

HB 3A5 (victim's rights/sentencing & parole
hearings/furlough determinations/
person convicted of a felony)

SSHB 37A (est/maximum security prison facili-
ties at Anderson and Palmer/Sutton)

HB 217 (est./prison facilities)

HB 275 (est./prison facilities)

SB 167 (correction facilities, good time comp-
ensation, and imprisonment & rehabilita-
tion of offenders)

CSSJR 19(Jud) (Recommending Alaska Board of

ental Examiners/suspend Goodmar's lie .)

HB 1A (processmg permits by state agencies)

A65-3892

Capitol

LABOR & COMMERCE

Behrend3 Conf. Lm. 209 - 8:A5 - 10:00am

SB 263 (notices for occupational safety and

health violations)

RESOURCES A65- 3715

Capitol 118 - 3-5pm

HEl 376 (amending the Limited Entry Act)

DATE: MONDAY, HAY 23, 1983
Prepared by the Chief Clerk's O ffice
RULES A65-3789

BELTZ ROOM - 8:30 a.m.

HB 357 (regulation of religious
schools)

H1R A2 (est./sister state
with Taiwan)

relationship

STATE AFFAIRS AG65-A963

Capitol 102 - 1:00pm

CSSB 132(SA) (est./Alaska Administration
Journal)

(sp. approp./grants/Wrangell
Totem Poles & Chief Shakes Island
Preservation & Restoration Proj./
for Sealaska Heritage Foundation
Language and Cultural Studies
Program)

(compensation of state officers
and employees not covered by
collective bargaining)

SB 190

SB 29A

TRANSPORTATION A65-A858

Capitol 112, 8:30am

SCR 5 (Requesting DOTPF/reconstruct and
upgrade Petersville Road in Mat-
Su Borough)

SCR 6 (Encouraging the upgrading and
resurfacing of the old Glenn llwy
from the Knik River to the Mat-

anuska River)

1
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Senate Calendar

May 23, 1983
OHicial ~Business of tjr denate 11:00 a.m.

One Hundred Twenty-seventh Legislative Day

Chaplain: Jon Padden of the Church of Christ
SECOND READING OF SENATE BILLS

SSSB 277 Benefits under the public employees™ retirement
systenm
eff. date
(L&C offered CS, pg 976, FY note 1in Senate
Supplement No. 28, Finance report, with Letter of
of Intent pg 1001, FY Note 1in Senate Supplement No.
29)

SENATE BILLS IN SECOND READING

SB 133 Corrective amendments to the Alaska Statutes as
recommended oy the revisor of statutes
eff. date.
(Judiciary offered CS, pg 900, F¥ note 1in Senate
Supplement No. 24 and zero FY note, Judiciary CS
moved and pending, held from May 20)

SENATE BILLS IN THIRD READING

CSSB 169(Res) Establishing the Alaska grain reserve program and the
Alaska grain reserve loan fund
eff. dare
(held from May 20)
SECOND READING OF SENATE RESOLUTIONS
SJR 12 Opposing 9%he extension of the provisions of the Export

Administration Act of 1979 that effectively bans the
export of Alaska North Slope oil
(Resources report, pg 798, Judiciary offered CS,
pg 999 new t 7tle, Rules offered CS today)

**OVER**



Senate Calendar continued
5/23/83

PUBLICATION NOTICE -Tuesday Calendar-

Honoring - Melissa Chaney by Representative Herrmann and Senator Mulcahy
Honoring - Eugenie Williams by Representative Grussendorf and Senator
Eliason

Honoring - Kotzebue Civil Air Patrol by Representative Adams and

Senator Ferguson

In Memoriam - Gordon MacDonald by Representatives Davis, Koponen,
M. W. Miller, Bettisworth and Senators Fahrenkamp, Bennett and Moss



* HONORING - ROBERT AND DONNA BLAIR *

The members of the 13th Alaska Legislature wish to honor two
truly amazing Alaskans who have, through an abundance of
generosity and humanity, taken on the task of raising a family of
18 children!

Parents of eight children of their own, the Blair"s have,
through the years, opened their home and their hearts to children
from other lands who are without parents. Children from Korea and
India have now found a warm, 1loving environment here in Alaska
through the totally selfless efforts of these fine Alaskans.
Young people who might otherwise lead dismally bleak futures are
now being educated and raised in a healthy and wholesome family
setting.

Much of the news that makes the headlines today has to do
with the selfish and uncaring acts of people with no 1interest
other than their- own comfort and pleasure. For that reason, and
many, many others, it gives each of us genuine pleasure to be
able to recognise the exceptional efforts of Robert and Donna
Blair.

On behalf of all of the citizens of our State we wish to
extend to them, and to the children, our fondest warm wishes and
commendations. Bless you for your humanity. You have our
highest respect and admiration.
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* KEVIN KOHLS *

The members of the Legislature were deeply saddened to learn
of the tragic and untimely death of a valiant young Alaskan,
Kevin Kohls of Juneau.

The son of Frederick and Shirley Kohls, Kevin, an
enthusiastic, vital and active young man, succumbed to cancer
after a lengthy battle with the disease. Kevin was born in
Juneau 1in 1967 and attended school here. He played the piano and
the trombone, was a member of the Civil Air Patrol, an active
skiing enthusiast and was universally admired and respected.

We are deeply grieved that so fine and promising a young man
has been taken from us and our hearts go out to Fred and Shirley
and other members of the family. Many friends are equally
stricken at this loss since many of them had personal knowledge
of the courageous and silent battle Kevin waged against the
disease.

We mourn Kevin®s death. We share the grief and sense of
loss experienced by Fred and Shirley Kohls. We pause for a
moment to reflect on the sadly short, promising life of this fine
young man and do so with total admiration for his cheerfulness

and strength. The example he set will long be remembered.
SPEAKER OF THE HOUSE PRESIDENT OF THE SENATE
Date:

Requested hy. Representatives Duncan and
M. M. Miller
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BY THE HEALTH, EDUCATION AND
IN THE HOUSE SOCIAL SERVICES COMMITTEE
CS FOR HOUSE BILL NO. 357 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An  Act relating to the regulation of religious

schools.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 14.07.020(8) 1is amended to read:
(8) in cooperation with the Department of Health and Social
Services, exercise general supervision over public and private pre-
elementary schools and over the educational component of nurseries as
defined in AS 47.35.080(4) excluding pre-elementarv scho~ and nur—
series operated by a church or other nonprofit religiousorganization
that 1is exempt from federal taxation and does not receive "state or
federal funding; pre-elementary schools in this paragraph means
schools for children ages three through five years when the schools”
primary Tfunction 1is educational;
* Sec. 2. AS 14.30.010(b)(1) 1is amended to read:
D) is provided an academic education comparable to that
offered by the public schools in the area, either by

(A) attendance at a private school in which the teach-—
ers are certificated according to AS 14.20.020;

(B) tutoring by personnel certificated according to
AS 14.20.020; [OR]

(C) except as provided in (D) of this paragraph,
attendance at a private school in which the average student
proficiency 1is not less than the average proficiency found in the
nublic schools in the area as measured by national achievement

“1- CSHB 357(HESS)



10

12
13
14
15
1G
17
10
19

20

21

= wutuv Litvrtr x

tests; the department with assistance from representatives of the
private schools shall adopt [PROMULGATE] regulations defining the

subject areas to be tested and the minimum average scores to be

achieved; or

D) attendance in an educational program operat

compliance with AS 14.45 bv a church or other nonprofit religious
organization that 1is exempt from federal taxation and does not

receive state or federal funding;

* Sec. 3. AS 14_.A5 is amended by adding a new section to read:

Sec. 14.45.025. EXEMPTION FROM EDUCATION LANS. A religious
school that complies with this chapter is exempt from other provisions
of state law and regulations relating to education except Jlaws and
regulations relating to health, fire safety, sanitation, immunization,
and physical examinations.

Sec. 4. AS 14.45.030 is amended to read:

Sec. 14.45.030. ATTENDANCE AND ANNUAL REPORTS REQUIRED. (a)
Except as provided in (b) and (c) of this section, teachers [TEACHERS]
and others 1in charge of private or denominational schools shall make
regular monthly attendance reports and annual reports to the commis—
sioner in the same manner as teachers and superintendents 1in the
public schools.

Sec. 5. As 14.45.030 1is amended by adding new subsections to read:

(b) The parent or guardian of a child enrolled in a
school that complies with this chapter shall file annual enrollment
and attendance records for the child with the public school superin-—
tendent fox" the area 1in which the child resides on a form provided bv
the public school superintendent. The form shall be signed by the
parent and the chief administrative officer of the religious school

and returned to the public school superintendent by the parent. The

CSHB 357 (HESS) -2-
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parent shall notify the public school superintendent 1immediately if

the child is no longer enrolled in or attending the religious school.

(c) A religious school that elects to comply with this chapte

shall maintain monthly attendance records for each student enro 7led 1in
the school and shall operate on a regular schedule, excluding reason—
able holidays and vacations, during at Jleast nine calendar months of
the year.

Sec. 6. AS 14.45 is amended by adding new sections to read:

Sec. 14.45.035. STANDARDIZED TESTING REQUIREMENTS. (a) A
religious school that elects to comply with this chapter shall admin—
ister a nationally standardised test selected by the chief administra—
tive officer of the religious school to all students enrolled 1in
grades one, three, six, and nine at least once each school year.

(b) The nationally standardized test must measure achievement in
English grammar, reading, spelling, and mathematics.

(c) A religious school shall maintain records of the results of
the nationally standardised tests and the records shall be made avail—
able to the parent or guardian of the student and to authorized rep-—
resentatives of the state.

Sec. 14.45.040. DEFINITION. In this chapter, "religious school"”
means a school operated by a church or other nonprofit religious
organization that is exempt from federal taxation and does not receive
state or federal funding.

Sec. 7. AS 44.27.020(1) 1is amended to read:

¢D) administer the state"s program of education at the
elementary, secondary, and adult levels, including, but not limited
to, programs of vocational education and training, vocational reha—
bilitation, library services, correspondence courses, adult basic
education, and fire-service training, but not including degree

-3- CSH3 357(HESS)
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programs of postsecondary education or an educational program operated

in compliance with AS 14.45 by a church

organization that is exempt from federal

state or

* Sec. 8.

CSiiS 357 (HESS)

federal funding;

AS 14.45.020

is repealed.

or other nonprofit religious

taxation and does not receive
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Original sponsors: Fritz, Tischer,
Pestinger, et al
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BY THE HEALTH, EDUCATION AND

IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 357 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the regulation of religious

BE

schools.”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 14.07.020(8) is amended to read:

(8) in cooperation with the Department of Health and

Services, exercise general supervision over public and private pre-
elementary schools and over the educational component of nurseries as
jietll C<Eurt> [ H
defined in AS 47.35.080(4) excluding ~pre-elementar"sr schools and nur —
series operated by a church or other nonprofit religiousorganization
that 1is exempt from federal taxation and does not receive state or
federal funding; pre-elemcntary schools in this paragraph means
schools for children ages three through five years when the schools®
primary function is educational;
Sec. 2. AS 14.30.010(b)(1) 1is amended to read:
()is provided anacademic education comparable to that
offered by the public schools in the area, either by
(A) attendance at a private school inwhich the teach-—
ers are certificated according to AS 14.20.020;
(B) tutoring by persotnel certificated according to
AS 14.20.02,0; [OR]
© except as provided in (D) of this paragraph,
attendance at a private school in which the average student
proficiency is not less than the average proficiency found in the

public schools in the area as measured by national achievement

1- CSHB 357 (HESS)
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test:s; the Idepartmentjwith assistance from representatives of the
private schools shall adopt [PROMULGATE] regulations defining the
subject areas to be tested and the minimum average scores to be

achieved; or

(D) attendance 1in an educational program operaft

compliance with AS 14.45 by a church or other nonprofit religious

organization that 1is exempt from federal taxation and does not

receive state or federal funding;
Sec. 3.AS 14.45 is amended by adding a new section to read:

Sec. 14_.45.025. EXEMPTION FROM EDUCATION LAUS. A religious
school that complies with this chapter is exempt from other provisions
of state law and regulations relating to education except laws and
regulations relating to health, fire safety, sanitation, immunization,
and physical examinations.

Sec. 4. AS 14.45.030 1is amended to read:

Sec. 14.45.030. ATTENDANCE AND ANNUAL REPORTS REQUIRED. (a)
Except as provided in (b) and (c) of this section, teachers [TEACHERS]
and others in charge of private or denominational schools shall make
regular monthly attendance reports and annual reports to the commis—
sioner in the same manner as teachers and superintendents in the

public schools.

Sec. 5. As 14.45.030 is amended by adding new subsections to read:
(b) The parent or guardian of a child enrolled in a religious
t<ni V

.school that .complies with, this chapter shall file/\ annual, enrollment

\A iU,
anjd-~t-tehdarree- records for the child with the public school superin-—

tendent for the area 1in which the child resides on a form provided by
the public school superintendent. The form shall be signed by the
parent and the chief administrative officer of the religious school

and returned to the public school superintendent by the parent. The

357 (HESS) o=
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parent shall notify the public school superintendent immediately if

the child is no longer enrolled in or attending the religious school.

(c) A religious school that elects to comply with this chapter

shall maintain monthly attendance records for each student enrolled in
the school and shall operate on a regular schedule, excluding reason-
able holidays and vacations, during at least ni-ne-cal”udar months of
the year.

Sec. 6. AS 14.45 is amended by adding new sections to read:

Sec. 14.45.035. STANDARDIZED TESTING REQUIREMENTS. (a) A
religious school that elects to comply with this chapter shall admin-—
ister a nationally standardized test selected by the chief administra—
tive officer of the religious school to all students enrolled in
grades one, three, six, and nine at least once each school year.

(b) The nationally standardized test must measure achievement 1in
English grammar, vreading, spelling, and mathematics.

(c) h religious school shall maintain records of the. results of
the nationally standardized tests and the records shall be made avail—
able to the parent or guardian of the student and to authorized rep—
resentatives of the state.

Sec. 14.45.040. DEFINITION. In this chapter, "religious school™
means a school operated by a church or other nonprofit religious
organization that is exempt from federal taxation and does not receive
state or federal funding.

Sec. 7. AS 44.27.020(1) is amended to read:

(D) administer the state®"s program of education
elementary, secondary, and adult levels, including, but not Ilimited
to, programs of vocational education and training, vocational reha—
bilitation, library services, correspondence courses, adult Dbasic
education, and fire-service training, but not including degree

-3- CSHB 357 (HESS)
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programs of postsecondary education or an educational program onerated
in compliance with AS 14.45 bv a church or other nonprofit religious
organization that is exempt from federal taxation and does not receive
state or federal funding;

* Sec. 8. AS 14.45.020 1is repealed.

CSHB 357 (HESS)



Section 6. AS 14.45.030 Sentence addition to paragraph (c).

Such schoot shall report annually the number of students enrolled in
each grade and provide a copy of the school calendar to the department.



May 11, 1983
P.0. Box 376

Douglas, Ak.99824

Representative Mae Tischer
State Capitol

Pouch V

Juneau, Alaska 99811

Dear Representative Tischer:

I enclose an article taken from the book, Rebirth of Our Nation,
by Donald R. Howard, P.H.D. which explains why Eagle Forum members
across our state cannot ever support licensing of private schools.

Basically the reasons include:

Licensing paves the way for lossoffreedonm of religion, it
entangles the State with the Churchand it violates parental
rights, which is recognised by nature, history, the state, and law.

Farrington v.Takushige, 1927

Meyer v. Nebraska , 1923
Piercp v. Society of Sisters, 1925
Wisconsin v. Yoder, 1972

Let"s work together to end atrocities constitutionally, while
protecting the unalienable rights built into the foundation of
our great nation."”

Please support HO 357 and SB 261.

Sincerely,
Jujljym w A

Nls~"feagfe Forum
Juneau/Douglas Chp.
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' We agree that there are atrocities, We disagree about how to
eliminate them.

1. Licensure is ineffective. Never has there been more licensure,
certification, accreditation, registration, and approval, but
never have there been more atrocities. Children are kept in
cages; one child dies. Where? In a licensed facility. Jim Jones
types stand first in line to receive their licenses. They need
such to make their "ministries" appear legitimate to the
public and acceptable to receive thousands of dollars In
government funds.

2. Licensure is duplicative. Why do we need two bureaucrats to
check the same thing? Fire marshals and welfare workers
check the same things, sometimes with conflicting re-

quirements. Why couldn't churches be checked by local fire
marshals, health officers, and building inspectors who point
out compelling interest areas, regulation by regulation, but
without licensure? If conflict arose concerning a particular
regulation, the recourse would be the court which could
decide compelling interest.

3. Licensure is subjective. Someone said OSHA's new building
in Washington violates over 1,700 of its own regulations.
Everyone under administrative standards realizes the stan-
dards mean one thing to one representative, and another
thing to a different representative. With the 1,600 minimum
standards for schools in Ohio, you could close any school
(government or private) in the state. Under oath, one of the
heads of the Ohio education department admitted he did not
know of even one school in the whole state which met the
standards. This licensure can be a vicious weapon in the
hands of a discriminating representative. Would some "Bap-
tist" inspector tend to overpower a "Mormon" day care?

4. Licensure is inconsistent. Again and again the State is saying
a certain standard is necessary to make the building safe on
Monday but unnecessary on Sunday. A room is considered
safe for 130 children on Sunday but unsafe for 25 children on
Monday. Compelling interest would require consistent pro-
tection on every day. If it is right to license the Christian Mon-
day school, it is right to license the Sunday school. If the
State must license the day care, the State must also license
the nursery on Sunday morning. There is no difference.
Children are on the church premises on Sunday without the
parents being present. Academics are taught in the Sunday
school. Child care takes place on Sunday. Money is given on
Sunday. What's the difference?

5. Licensure is hypocritical. "The worst place a teenager can be
today is in the public school system," said Joseph Cafifano
(Secretary of H.E.W.) The National Institute of Education
reports $600 million in vandalism, 5,000 teachers assaulted, 1
out of 80 children attacked on school property, etc. Rapes,
narcotics, and murder have brought guards into the hallways
— all in licensed state-run facilities. Yet the same things are
nonexistent in the better than 10,000 Christian schools. Why
would the Christian ministries need the advice, approval, and
licensure of the State? Better, the State should learn from the
church, Why would parents pay $60 or more per month in ad-
dition to their school taxes for the privilege of placing their
child in an institution inferior to the one just down the street
UJdherz tho child could e-nhr free?
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SUBJECT: Regulation of religious schools
(CSHB 357 (HESS))

TO: Representative Milo Fritz
Chairman, Health, Education, and
Social Services Committee

FROM: Keith B. Levy
Legislative Counsel

Enclosed is a copy of CSHB 357 (HESS), relating to the regu-—
lation of religious schools. The bill raises a number of
constitutional questions. Because these constitutional
requirements must be balanced against one another, there is
virtually no way to guarantee that the bill 1is valid. In my
opinion, however, the bill does a good job of balancing the
constitutional requirements and is probably not unconsti—
tutional.

In regulating religious schools, the state must consider the
"free exercise"™ and "establishment™ clauses of the state and
federal constitutions. These provisions essentially prohibit
the state from unduly burdening the free exercise of religion
and from becoming so involved in the regulation of religious
schools as to encourage or inhibit religious activity. On
the other hand, the "equal protection”™ clauses of the state
and- federal constitutions require the state to justify
treating religious schools differently from other private
schools. Moreover, while the state may not excessively regu—
late religious schools, it also has an obligation to provide
a reasonable education to school age children. Reconciling
these different interests with one another 1is no easy task
and it is difficult to predict which of these will take
precedence in the courts..

CSHB 357 (HESS) exempts certain religious schools from all
state laws and regulations relating to education except laws
concerned with health, fire safety, sanitation, immunization,
and physical examinations if the schools agree to comply
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with certain minimal statutory requirements. The schools

affected by the bill are those that are operated by a church
or other religious organization that is exempt from federal
taxation and do not receive state or federal funding (AS
14.45.040). Children attending these schools are exempt
from the state®"s compulsory attendance law (AS 14.30.010).
The schools that opt to comply with the minimal statutory
requirements must maintain attendance and enrollment records
(AS 14.45.030(b)), notify the public school superintendent
if a child is no longer enrolled or attending (AS 14.45-_-
030(b)), administer a nationally standardized test to be
selected by the individual schools that measures English
grammar, reading, spelling, and mathematics (AS 14.45.035),
and operate on a regular nine month schedule (AS 14.45.-
030(c)). Parents of children attending these schools must
file enrollment and attendance records with the local public
school superintendent (AS 14.45.030(b)). Religious schools
that .choose not to comply with these standards remain sub—
ject to the same regulations as all other private schools.

The First Amendment to the United States Constitution and
Article I, section 4 of the Constitution of the State of
Alaska provide

No law shall be made respecting an establishment of
religion, or prohibiting the free exercise thereof.

The free exercise clause has been interpreted to mean that
the state may not unduly burden the right of a parent,

child, or church to freely exercise a particular religion,
unless the state can show a compelling state interest.
Sherbert v. Verner, 374 U.S. 398 (1968). Even when the
state can show a compelling interest in regulating religious
schools, it must also show that the regulation 1is by the
least burdensome means.

CSHB 357 (HESS) allows the state to regulate health and
safety standards, to require certain standardized tests, and
to assure regular attendance by the children. None of these
requirements appears to be unduly burdensome on the free
exercise of religion. The state clearly has a compelling
interest in maintaining health and safety standards and
these standards, if reasonable, generally have no connection

to the exercise of religion. The interest justifying the
standardized test requirement is the state®s obligation to
provide an education for children. The requirement is not

unduly burdensome because the individual schools are
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permitted to select the test of their choice provided that
the test measures achievement in certain basic areas. Beyond
that, the bill does not regulate curriculum in the religious
schools. Finally, the bill requires certain attendance
reports from the schools and the parents of children
attending them. Again, the reporting requirements are mini —
mal and are justified by the state®s interest in assuring
that the children are receiving an education. Accordingly,
the bill probably does not infringe on the right to the free
exercise of religion.

The analysis of the bill under the establishment clause 1is
similar to that under the free exercise clause. Legislation
must be substantially neutral toward religion. Epperson v.
Arkansas, 393 U.S. 97 (1968). Excessive entanglement m the
regulation of religious organizations is not permitted.
Lemon v. Kurtzman, 403 U.S. 602 (1971).

The bill minimizes the state®s involvement in regulating
religious schools by exempting them from the state"s general
education regulations if the schools agree to comply with
certain minimal standards. Of these standards, the only one
that might present a problem by excessively involving the
state in the regulation of religion is the attendance
reporting requirement. In Surinach v. Pesquera de Busquets,
604 F,2d 73 (1st Cir. 1979), the court found state require—
ments that religious schools release extensive financial and
other data unconstitutional. The statute challenged in that
case can be distinguished from CSHB 357 (HESS), however,
because the bill only requires attendance reports, the
reports must be released by the parents, and they can be
justified by the state®"s obligation to ensure that children
receive an education. The attendance reports are probably
not an excessive entanglement by the state in the regulation
of religious schools.

The equal protection clauses of the Fourteenth Amendment of
the United States Constitution and Article 1, section 1 of
the Constitution of the State of Alaska require the state to
justify the statutory creation of a class based on religion.
The classification

. must be reasonable, not arbitrary, and must rest
upon some ground of difference having a fair and sub-—
stantial relation to the object of the legislation, so
that all persons similarly circumstanced shall be
treated alike.
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Isakson v. Rickey, 550 P.2d 359, 363 (Alaska 1976).

CSHB 357 (HESS) creates a class of religious schools which
are exempt from most state regulations that apply to other
private schools. Since the exemptions are substantially
tied to the free exercise of religion, however, they can be
justified on the basis that there is a substantial relation—
ship between the exemptions and the goal of the legislation.
Only if the exemptions were not tied to the exercise of
religion or some other valid governmental purpose would the
bill violate the equal protection clause.

The bill"s deregulation of religious schools may- xaise a
problem with respect to the state®"s obligation to provide an
education to all children in the state it is not clear,
however, that this obligation is mandated by the consti—
tution. Article VII, section 1 of the Constitution of the
State of Alaska provides, Ih part,

The 1legisl nL*ure shall by general law establish and
maintain a system of public schools open to all
children of the State, and may provide for other public
educational institutions.

It is not clear whether this provision merely obliges the
state to provide the opportunity for an education to all
children of the state, or if it includes the obligation to

ensure that they actually receive an education. If the
latter is true, then the state would be restricted in the
degree to which it may deregulate religious schools. Even

if that is the case, however, CSHB 357 (HESS) probably does
impose sufficient requirements on the religious schools to
ensure a minimal level of quality of education. Thus, the
bill probably does not violate any obligation the state has
to provide an education to children in the state.

In conclusion, CSHB 357 (HESS) is probably constitutional
although the necessary balancing of constitutional require—
ments makes it difficult to be certain of this. ldeally,
legislation regulating religious schools will place minimal
burdens on the schools and require minimal state involvement
while requiring the schools to meet minimal educational
requirements to ensure that the children are receiving an
education. In my opinion, the bill successfully strikes
this balance.

KBLiljb
20/002
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I
the Committee will take testimony in regard to the proposed CS for HB 357 (HESS)

at I.p.m. in room 112 of the Capitol Building.
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Introduced: 4/14/83
Referred: Health, Education &
Social Services

BY FRITZ, TISCHER, PESTINGER,
IN THE HOUSE FURNACE, WARD AND FLOOD
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HOUSE BILL NO. 357
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the regulation of religious

schools."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 14.07.020(8) 1is amended to read:
(8) in cooperation with the Department of Health and Social
Services, exercise general supervision over public and private pre-
elementary schools and over the educational component of nurseries as
defined in AS 47.35.080(4) excluding pre-elementarv schools and nur-
series operated by a church or other nonprofit religious organization
that is exempt from federal taxation if the program does not receive
/state or federal funding; pre-elementary schools in this paragraph
means schools for children ages three through five years when the
schools®™ primary function is educational;
Sec. 2. AS 14.30.010(b)(1l) is amended to read:
(1) is provided an academic education comparable to that
offered by the public schools in the area, either by
(A) attendance at a private school in which the teach-
ers are certificated according to AS 14.20.020;
(B) tutoring by personnel certificated according to
AS 14.20.020; [OR]
(C) except as provided in (D) 0." this paragraph,
attendance at a private school in which the average student
proficiency 1is not less than the average proficiency found 1in the

public schools 1in the area as measured by national achievement
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tests; the department with assistance from representatives of the
private schools shall adopt [PROMULGATE] regulations defining the
subject areas to be tested and the minimum average scores to be
achieved; or
(D) attendance in an educational program operated by a
church or other nonprofit religious organization that is exempt
from federal taxation if the program does not receive state or
federal funding;
Sec. 3. AS 14.45 020 is amended to read:

Sec. 14.45.020. COMMISSIONER MAY FURNISH EXAMINATION QUESTIONS
FOR AND GRANT DIPLOMAS TO EIGHTH GRADE PUPILS. The commissioner may
furnish final examination questions for the eighth grade pupils in
private [AND DENOMINATIONAL] schools not operated by a church or other
nonprofit religious organisation that 1is exempt from federal taxation
and does not receive state or federal funding and grant eighth grade
diplomas in the same manner as in the public schools.

Sec. 4. AS 14.45.030 1is amended to read:

Sec. 14.45.030. ATTENDANCE AND ANNUAL REPORTS REQUIRED. Teach-
ers and others 1in charge of private [OR DENOMINATIONAL] schools not
operated by a church or other nonprofit religious organisation that 1is
exempt from federal taxation and does not receive state or federal
funding shall make regular monthly attendance reports and annual
reports to the commissioner 1in the same manner as teachers and super-
intenaents in the public schools.

Sec. 5. AS 44.27.020(1) is amended to read:

(1) administer the state®s program of education at the
elementary, secondary, and adult levels, including, but not limited
to, programs of vocational education and training, vocational reha-

bilitation, library services, correspondence courses, adult basic

357 -2-



education, and fire-service training, but not including degree pro-
grams of postsecondary education or an educational program operated bv
a church or other nonprofit religious organization that is exempt from
federal taxation if the program does not receive state or federal

funding;

-3- HB 357



Chapter 07. Administration of Public Schools.

Article

1. Department of Education (Sec. 14.07.010—14.07.070)

2. State Board of Education and Commissioner of Education
(Sec. 14.07.075-14.07.170)

Article 1. Department of Education

Section Section

10. Department of Education 53. Alaska School Activities Association
20. Duties of the department 54. Alaska School Activities Fund

30. Powers of the department 55. Repealed

40. Repealed 57. Transmittal selections

50. Selection of textbooks 60. Promulgation of regulations

52. Repealed 70. Withholding state funds

Sec. 14.07.010. Department of Education. The Department of Education includes the
commissioner of education, the State Board of Education, and the staff necessary to carry out the
functions of the department. (Sec. 1ch 98 SLA 1966)

Sec. 14.07.020. Dutjos of the department. The department shall

(1) exercise general supervision over the public schools of the state except the Uni-
versity of Alaska;

(2) study the conditions and needs of the public schools of the state and adopt or
recommend plans for the improvement of the public schools;

(3) provide advisory and consultative services to all public school governing bodies and
personnel;
(4) prescribe by regulation a minimum course of study for the public schools;

(5) establish, in coordination with the Department of Health and Social Services, a
program for the continuing education of children who are held in detention facilities in the state
during the period of detention;

(6) accredit those public schools which meet accreditation standards prescribed by
regulation by the department; these shall be adopted by the department and presented to the
legislature during the first 10 days of any regular session, and become effective 45 days after
presentation or at the end of the session, whichever is earlier, unless disapproved by a resolution
concurred in by a majority of the members of each house; (am Sec. 1ch 126 SLA 1978)

(7) prescribe by regulation, after consultation with the Department of Health and
Social Services, standards that will assure healthful and safe conditions in the public and private
schools of the state: the standards for private schools may not be more stringent than those for
public schools; (am Sec. 2 ch 126 SLA 1978)

(8) in cooperation with the Department of Health and Social Services, exercise general
supervision over public and private preclementary schools and over the educational component of
nurseries as defined in AS 47.35.080(4); preelementary schools in this paragraph means schools
for children ages three through five years when the schools' primary function is educational.

9) provide accredited elementary and secondary correspondence study
available to any Alaskan through a centralized office of correspondence study.

(Sec. 1ch 98 SLA 1966; am Sec. 2 ch 69 SLA 1971; am Sec, 6 ch 104 SLA 1971; am Sec. 1 ch 190
SLA 1975; am Sec. 6 ch 50 SLA 1977)

(10) review plans for construction of new public elementary and secondary schools and
for additions to and major rehabilitation of existing public e'vinentary and secondary schools and,
in accordance with regulations adopted by the department, determine the extent of eligibility for
state aid of a school construction project begun after the effective date of this act: for purposes of
(tjhis paragraph, a "plan" includes educational specifications, schematic designs, and final contract

ocuments.

(11) accredit private elementary and secondary schools which request accreditation and
which meet accreditation standards prescribed by regulation by the department.

(am Sec. 3 ch 126 SLA 1978)

(12) provide educational opportunities in the areas of /ocational education and train-

ing, basic education, and fire-service training to individuals over 16 years of age who are no longer
attending school, (am Sec. 1ch 86 SLA 1979)

programs



Sec. 14.07.030. Powers of the department. The department may

(1) establish, maintain, govern, operate, discontinue, and combine area, regional, and
special schools:

(2. (3) and (4) Repealed Sec. 1ch 205 SLA 1970.

(5 enter into contractual agreements with the Bureau of Indian Affairs or with a school
district to share boarding costs of secondary school students:

(6) provide for citizenship night schools when and where expedient;

(7) provide for the sale or other disposition of abandoned or obsolete buildings and
other state-owned school property;

(8) prescribe a classification for items of expense of school districts;

(9) acquire and transfer personal property, acquire real property, and transfer real
property to federal agencies, state agencies, or to political subdivisions;

(10) enter into contractual agreements with school districts to provide more efficient or
economical educational services;

ill) provide for the issuance of elementary and secondary diplomas to persons not in
school who have completed the equivalent of an eighth or twelfth grade education,
respectively, in accordance with standards established by the department;

(12) exercise disapproval power under AS 14.08.100. (Sec 1 ch 98 SLA 1966; am Sec 1
ch 66 SLA 1968; am Sec 2, 3. 4 ch 46 SLA 1970; am Sec 1ch 161 SLA 1975)

Sec. 14.07.040. Repealed, (Sec 34 ch 46 SLA 1970)

Sec. 14.07.050, Selection of textbhooks.

(@) Texthooks for use in the public schools of the state shall be selected by district boards for
district schools . J by a State Schools Textbook Committee aﬂpointed by the director for state
schools. Selections of the State Schools Texthook Committee shall be submitted to the Board of
Directors for State-Operated Schools for approval or rejection.

(b) However, a district may elect to adopt the selection of the State Schools Textbook
Committee. (Sec 1ch 98 SLA 1966; am Sec 1ch 96 SLA 1970; am Sec 2 ch 205 SLA 1970)

Sec. 14.07.05Z  Repealed. (Sec 2 ch 96 SLA 1970)

Sec. 14.07.053. Alaska School Activities Association.

(@) There is created within he Department of Education the AlaskaSchool Activities
Association.

(b) The purposes of K »sociation are to provide for the efficient governing of
interscholastic activities ttua  the promotion of those activities and other inter-school
contests or programs sanctiol by the association and to assistin the promotion of those
other activites and interests a .nayfrom time to time elect.

(c) A public or privet. ,-.i.0ol or school district in the state may become a member of
the association if it apphesfor membership. The Department of Education shall make
applications available to all public or private schools or school districts in the state.

(d) The governing body of the association shall be the board of control with at least one
member from each judicial district on the board of control. A member of the board shall be
elected from each regional activities association by the mombers of that region. The term of
office for each member is two years, except that one-half of the members elected to the first
elected board shall be elected for one-year terms under regulations prescribed by the
commissioner of education.

(6) The board in consultation with the Department of Education shall appoint an
executivesecretary, prescribe his duties and fix his compensation. He shall serve at the pleasure
of the board.

() The board of control of the existing Alaska High School Activities Association in
office on the effective date of this Act shall serve as the initial board of control for no longer
than six months.

(9 The Department of Education shall approve the association's constitution and
bylaws to ensure that all regions of the state are treated on a equitable basis and in the best
interests of the state. ( Sec 1ch 128 SLA 1976)

Sec. 14.07.054. Alaska School Activities Fund.

(@ The Alaska school activities fund is established within the Department of Education.
~(b)  The commissioner of education shall review the budget request of the Alaska School
Activities Association and request a sum he approves that is equitable to all regions of the
state.
(¢) School districts and member schools of the Alaska School Activities Association
may appropriate money to the-fund. ( Sec 1of 128 SLA 1976)



_ 75
ChaptBr30. Pupils

Artidfi Article
1. Compulsory Education (Sec. 14.30.010 — 3. Education for Exceptional Children (Sec.
14.30.050) 14.30.180-14.30.350)
2. Physical Examinations (Sec. 14.30.060 — 4. Bilingual-Bicultural Education (Sec.
14.30.170) 14.30.400- 14.30.410)
Article 1. Compulsory Education
Section Section
10. When attendance compulsory 45. Grounds for suspension or denial of admission
20. Violation 47. Admission or readmission, when cause no
30. Report of violations and procedures longer exists
40. Repeated — 50. Truant officers

Sec.14.30.01Q— When attendance compulsory, (a) Every child between seven and 16 years
of'agebtiatt~3ttend school at the public school m the district in which the child resides during each
school term. Ever/ parent, guardian or other person having the responsibility for or control of a
child between severs and 16 years of age shall insure that the child is not absent from attendance.

(b) This section does not apply if a child

(1) is provided an academic education comparable to that offered by the oublic schools
in the area, either by

(A) attendance at a private school in which the teachers arc certificated according
to AS 14.20.020;

(B) tutoring by personnel certificated according to AS 14.20.020; or

(C) attendance at a private school inwhich the average student proficiency is not
less than the average proficiency found in the public schools in the area as measured by nation-
al achievement tests; the Department of Education with assistance from representatives of the
private schools shall promulgate regulations defining the subject areas to be tested and the
minimum average scores to be achieved;

(am Sec. 4 ch 126 SLA 1978)
(2) attends a school operated by the federal government:

(3) has a physical or mental condition which a competent medical authority determines
will make attendance impractical;

(4) s in the custody of acourt or law enforcement authorities;
(5) istemporarily ill or injured;
(6) has been suspended or denied admittance according to sec. 45 of this chapter;

(7) resides more than two miles from either a public school or a route on which trans-
portation is provided by the school authorities, except that this subsection does not apply if the
pupil resides within two miles of a federal or private school which ho is eligible and able to attend;

(8) is excused by action of the school board of the district at a regular meeting or by
the district superintendent subject to approval by the school board of the district at the next
regular meeting; (am Sec. 1ch 10 SLA 1977)

(9) has completed the 12th grade;

(10) is enrolled in a full-time program of correspondence study approved by the depart-
ment; in those school districts providing an approved correspondence study program, a student may
be enrolled either in the district correspondence program or in the centralized correspondence
study program;

(11) is equally well-served by an educational experience approved by the school board as
serving his educational interests despite an absence from school, the request for excuse is made in
writing by his parents or guardian, and approved by the principal or administrator of the school he
attends, (am Sec. 1ch 30 SLA 1976)

(Sec. 37-7-1 ACLA 1949; am Sec. 36 ch 98 SLA 1966; am Sec. 5 ch 71 SLA 1972; am Sec. 5ch 190
SLA 1975)



(B) a person eligible to be admitted to an accredited postsecondary educational
institution; and

(3) establishes financial need in accordance with standards for determining financial
need adopted by the committee under 20 USC sec.1070c-2.
(b) The committee shall, by regulation, establish a system of priority in the selection of

recipients of grants under sections 930—960 of this chapter under which students from "low in-
come" families or whose incomes are considered "low income" shall be given preference in the
award of the educational incentive grants.

Sec. 14.40.950, Limitation on grants, (a) No grant made under sections 930—960 of this
ch pter may be in an amount less than 5100 nor more than $1,500 for each academic year.

(b) A grant awarded under sections 930—960 of this chapter may be used by a student only
at an accredited postsecondary educational institution.

Sec. 14.40.955. Confidentiality of certain information. All information submitted in support
of a determination of financial need as provided in this chapter is confidential. However, an appli-
cant m?y inspect or copy information from his own application, or records relating to his own appli-
cation, or authorize release of the application or records to designated individuals or organizations.

Sec. 14.40.960. Definitions. In sections 930—960 of this chapter

(1) "resident" means a person who, except for brief intervals, military service, attendance
at an educational or training institution, or for absences for good cause shown, has resided in Alaska
and who has maintained his domicile in Alaska: domicile is the true and permanent home of a
person from which he has no present intention of moving and to which he intends to return when-
ever he is away;

(2) "undergraduate" means a student who has not completed a baccalaureate, graduate
or professional degree.

(am Sec. 1ch 51 SLA 1978)

Chapter 45. Private and Denominational Schools

Section Section
10. Repealed 30. Attendance and annual reports required
20. Commissioner may furnish examination
questions for and grant diplomas to
eighth grade pupils

Sec. 14.45.010. Repealed. (Sec. 59 ch 98 SLA 1966)
*N
2* 14.45.020. ..Commissioner may furnish examination questions for and grant diplomas
to eighthgrattrpTTpfls. The commissioner may furnish final examination questions for the eighth
grade pupils in private and denominational school:, and grant eighth grade dipiomas in the same
manner as in public schools. (Sec. 37-11-2 ACLA 1949)

Sec. 14.45.030"Attendance and annual reports required. Teachers and others in charge of
‘private orTJenommational schools shall make regular monthly attendance reports and annual re-
ports to the commissioner of education in the same manner as teachers and superintendents in the
public schools. (Sec, 37-11-3 ACLA 1949]

Chapter 47. Regulation of Educational Institutions. Repealed. (Sec. 5 ch 25 SLA 1976)



§ 44.25.036 Alaska Statutes § 44.27.020 § 44.21

Legislative history report. — For Effect
report on ch. 190, SLA 1972 (CSHB 499 ?}”}endm
am), see 1972 House Journal, p. 744. “element

indudinj
vocation:

Sec. 44.25.036. Repayment of loans. Repayment of loans under "element
AS 44.25.030 — 44.25.033 shall be on an annual basis with repayment 'ng proy

commencing no later than 90 days after receipt of funds authorized to
be appropriated from the Alaska Native Fund to the regional

corporation under § 6(a) (1) (A), P.L. 92-203. (§ 1 ch 190 SLA 1972) Section
o 40. C

Sec. 44.25.038. Expiration of loan program. Because the 41, c(r)erﬁ

purposes for which the loan program is created are limited, no loan may 42. App<

be made after five years from October 4, 1972. The program shall be P

inoperative 10 years from October 4, 1972. (8 1 ch 190 SLA 1972) 45 Cha:

Chapter 27. Department of Education.

Article Edito
1. Board and Department of Education (88 44.27.010 — 44.27.020) 44.27.04
2. Alaska State Council on the Arts (88 44.27.040 — 44.27.060) 44.19.90
3. Alaska Historical Commission t88 44.27.061 — 44.27.076) repealed
(1980).
Article 1. Board and Department of Education.
Section
10. Board and commissioner of education Sec.
20. Duties of department Educa
44, § <
Sec. 44.27.010. Board and commissioner of education. There-is S
at the head ofthe Department of Education a Board of Education. The ec.
commissioner of education is the principal executive officer of the Arts &
department. (§ 11 ch 64 SLA 1959; am § 12 ch 96 SLA 1967) perfor,
compe
Am.Jur, 2d references. — 63 Am.Jur.  Am. Jur. 2d, States. Ti'-ritories ind perfor.
2d, Public Officers and Employees, § 371,  Dependencies, § 62.
An"68 Am. Jur. 2d, Schools, §§ 37 — 55; 72 Sec
the g
Sec. 44.27.020"Duties of department. The Department of apporr
Education shall made.
- . associ.
(1) administer the state’s program of education at the elementary’,

. ) - or pre
secondary, and adult levels, including, but not limited to, program!! of makir
vo itional education and training, vocational rehabilitation, library state-:
sendees, correspondence courses, adult basic education, and the ¢
fire-service training, but not including degree programs of appoii
postsecond.ar.y educatlo.n; | | Order

(2) administer the historical library;
(3) plan, finance and operate related school and educational i Shec
activities and facilities. (§ 11 ch 64 SLA 1959; am § 77 ch 69 SLA 1970; Is thrt

am @5 ch 86 SLA 1979) r appoii
78
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Section
10.
20.
30.

40.
50.
60.
70.
SO.
90.
100.
110.
115.
120.
130.
140.
150.

160.
170.

175.
1SO.

CHAPTER 60.
PRE-ELEMENTARY (EARLY
CHILDHOOD) SCHOOL

Requirements

Exemption

Application for a certificate of
approval

Denial of approval; hearing
Duration of approval

Display of certificate

Certificate of approval

Insurance

Records

Physical examination for children
(Repealed)

Staff

Recognition of special needs
Disaster plan

Facility inspections

Changes in major written policies.
plans, programs
Nondiscrimination

Programmatic requirements of the
pre-elementary schools
Transportation

Definitions

4 AAC 60.010. REQUIREMENTS, (a) Every
person, institution or agency operating a school
for children ages three through five years, when
the school’s primary function is educational,
shall apply to the department fora certificate of
approval.

(b) The educational component of all
pre-elementary programs is under the general
supervision of the department in cooperation

with

the Department of Health and Social

Services. Those programs not approved by the
Department of Education are supervised by the
Department of Health and Social Services.

(c) Before admitting a child whose school
expenses could be the responsibility of
departments of state government, authorization
of eligibility should be requested from the
appropriate department by the school. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)

Authoritv: AS 4.07.020(8)
AS 14.07.060
AS 14.35.080(4)

4-36.8

4 AAC 60.010
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4 AAC 60.020. EXEMPTIONS. The following
are exempt from 4 AAC 60.010:

(1) schools maintained by the United States
or funded entirely with federal funds;

(2) courses of instruction on religious
subjects given underthe auspices of a religious
organization, such as church schools, vacation
Bible schools, or similar denominational
programs;

(3) schools that enroll six children or less.
(Eff. 4/20/73, Reg. 45; am 5/20/77. Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.030. APPLICATION FOR A
CERTIFICATE OF APPROVAL, (a)
Application for a certificate of approval must be
submitted 0r a form prescribed by the
department.

(b) No pre-elementary school may represent
that its program has a sponsorship, approval,
characteristics, affiliation, or accreditation
which it does not have, nor may any school
cause a likelihood of confusion or
misunderstanding as to any of these matters.

(c) Before issuing a certificate of approval, the
department shall conduct an investigation of the
applicant, including the proposed plan for the
education and supervision of children and the
mode of operation of the pre-elementary school.
If the results of the investigation reveal that the
primary purpose of the school is educational and
that applicable regulations adopted by the
department are satisfied, a regular certificate of
approval shall be issued.

(d) The department may grant a conditional
certificate of approval for programs with minor
deficiencies correctable within a tune specified
on the permit, but not exceeding six months.
(Eff. 4/20/73, Reg. 45; am 5/20/77. Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.040. DENIAL OF APPROVAL,;
HEARING, (a) A school or program denied a
certificate of approval by the department is
entitled to a hearing before the state Board of
Education at a regular meeting of the board it a

EDUCATION
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4 AAC 60.020
4 AAC 60.050
written appeal is received by the commissioner
within 15 days of the date of denial of

certification.

(b) The decision of the board on the appeal is
final. (Eff. 4/20/73. Ree. 45: am 5/20/77, Rea.
62)

Authoritv; AS 14.07.020(8)
AS 14.07.060

4 AAC 60.050. DURATION OF APPROVAL.
(a) A certificate of approval remains in effect for
a period of no more than five years from date of
issuance.

(b) A certificate may be revoked or suspended
for failure to comply with the requirements of
this chapter or other statutes and regulations
governing the health, safety and welfare of
students and employees.

(c) If the department has reasonable cause to
believe that the holder of a certificate has failed
to comply with this chapter or other applicable
statutes and regulations, it may notify the
holder of the basis for its belief and schedule a
hearing on the matter to determine whether the
certificate should be revoked or suspended. The
commissioner shall appoint a hearing officer to
preside over the hearing and to control its
proceedings. The hearing shall be public, and all
interested persons who have information
relevant to the inquiry shall be permitted to be
heard or to submit written statements and
arguments, or both. A record shall be kept of
the hearing.

(d) Following the hearing, the hearing officer
shall prepare his findings and conclusions and

recommend appropriate action to  the
commissioner. The commissioner shall review
the hearing officer's recommendations and

decide what, if any, action should be taken.

(e) A certificate holder whose certificate has
been revoked or suspended by the commissioner
may request, in writing and within 15 days of
receiving, notification of the commissioner’s
decision, that the board review that decision. A

review will be made by the board or a
committee of the board in the same manner
as that provided in 4 AAC 60.040. The

decision of the board is final. (Eff. 4/20/73,
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Reg. 45: am 5/20/77, Reg. 62)
Authoritv: AS 14.07.020(8)

AS 14.07.060

4 AAC 60.060. DISPLAY OF CERTIFICATE.
The certificate of approval must be displayed in
a prominent place in the prc-elementarv school.
(Eff. 4/20/73, Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.070. CERTIFICATE OF
APPROVAL. The certificate of approval must
include

(1) name of pre-elementary school:

(2) address of pre-elementary school;

(3) maximum allowable number of children;
(4) effective dates of certificate;

(5) ages of children to be enrolled;

(6) minimum number of staff members
required to be in attendance while children are
present. (Eff. 4/20/73. Reg. 45; am 5/20/77.
Reg. 62)

Authority; AS 14.07.020(8)
AS 14.07.060

4 AAC 60.0S0. INSURANCE, (a) Each
nonpublic, pre-elementary school must have
bodily injurv liabilitv insurance in an amount
not less than S100.000 per child, S300.000 per
accident, with a company authorized to do
business in the State of Alaska. Policies must
contain the following endorsement:

“In the event of cancellation of this policy,
the company agrees to give 30 days’ advance
notice to the Department of Education. Pouch
F, Juneau. Alaska 99811.”

(b) If the insurance required under (a) of this
section is allowed to lapse more than once in a
12-month period, the second policy lapse is
grounds for termination of approval. (Eff.
4/20 73. Reg. 45: am 5/20/77, Reg. 62)

Authority: AS 14.07.020(S)
AS 14.07.060
4 AAC 60.090.

RECORDS. The
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4 AAC 60.050
4 AAC 60.115

pre-elementary  school shall maintain an
individual record for each pu”U enrolled which
must contain not less than the following:

(1) child’s full name, birth date, and current
address;

(2) name and address of parents or legal
guardians:

(3) telephone numbers and instructions how
the parents may be reached during school hours;

(4) names and addresses of persons
authorized to take the child from school;
(5) a record indicating the immunization

status of the child;

(6) a Cumulative Health Record Form. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authoritv: AS 14.07.020(8)

AS 14.07.060
4 AAC 60.100. PHYSICAL EXAMINATION
FOR CHILDREN, (a) Not more than three

months before first entering school, each child
must have a tuberculosis skin test which meets
the requirements of 7 AAC 27.213.

(b) Before first entering school, each child
must have received the immunizations required
by 4 AAC 06.055. (Eff. 4/20/73. Reg. 45; am
5/20/77. Res. 62; am 8/17PS, Reg. 67; am
9/24/82. Reg. S3)
Authority: AS 14.07.020(7) ami (8)
AS 14.07.060
AS 14.30.070

4 AAC 60.110. PHYSICAL EXAMINATIONS
FOR EMPLOYEES AND VOLUNTEERS. Re-
pealed 5/20/77.

4 AAC 60.115. STAFF, (a) All staff members
must have a physical examination annually and
not more than three months before initial
employment in the pre-elementary school. This
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physical examination must include proof of
negative Tine test. It is the responsibility of the
operator to maintain a personnel tile for each
employee in which the results of the current
physical examination are kept. This file is
subject to inspection by the department.

(b) AIll volunteers who work in the classroom
or who provide direct services to children must
present to the operator proof of a negative Tine
test taken not more than three months before
initial service. This test must be repeated
annually.

(c) Schools subject to the provisions of this
chapter shall comply with all applicable statutes
and regulations  concerning labor and
employment practices. (Eff. 5/20/77, Reg. 62)

Authoritv: AS 14.07.020(7) and (8)

AS 14.07.060
4 AAC 60.T". RECOGNITION OF SPECIAL
NEEDS. At the age of three years, an

exceptional child may receive special assistance
as a part of the local school district’s annual plan
of services for special education. Any
pre-elementary school which provides services
for an exceptional child and receives state funds
for providing those services must adhere to state
guidelines for special education programs. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(S)
AS 14.07.060
AS 14.30.180

4 AAC 60.130. DISASTER PLAN. Each
pre-elementary school shall develop a disaster
plan which  must include provisions for
accountability for each child in the school until
he is released to an appropriate authoritv. (Eff.
4/20/73. Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(7) and (8)
AS 14.07.060

4 AAC 60.140. FACILITY INSPECTIONS, (a)
Each pre-elementary school shall request an
inspection by public safety and health agencies
and shall conform to standards established by
those agencies.

(b) Copies of documents indicating
satisfactory compliance with health and safety
standards must be filed with the department
before the issuance of a certificate of approval.

EDUCATION
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4 AAC 60.115
4 AAC 60.170

(Eff. 4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(7) and (8)

AS 14.07.060
4 AAC 60.150. CHANGES IN MAJOR
WRITTEN POLICIES, PLANS, PROGRAMS.
Major changes in written policies, plans,

programs and other information included in the
initial application must be transmitted to the
department within 30 days following
implementation of the change. (Eff. 4/20/73,
Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(S)
AS 14.07.060

4 AAC 60.160. NONDISCRIMINATION. No
pre-elementary school will be approved unless it
adopts a policy of nondiscrimination in respect
to race, sex, creed, color or religion with the
following exceptions:

(1) apre-elementary school established for an
identified group (e.g., physical-mental
handicaps) may serve that group only but
otherwise may not discriminate;

(2) a religious group may elect to serve
children that adhere to its religious beliefs but
otherwise may not discriminate. (Eff. 4/20/73,
Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.170. PROGRAMMATIC
REQUIREMENTS OF THE
PRE-ELEMENTARY  SCHOOLS, The
pre-elementary  school shall  provide the
following information, in writing, to the
department: the philosophy of education; the
goals and objectives of the school; the program
model and teaching techniques used in achieving
the staf .d goals and objectives; daily educational
activities schedule including provisions for
individual activities, small group activities and
large group activities; the number and ages of
the children to be served along with the number
of staff members working with the children;
provisions for parental involvement; a copy of
all public advertisements regarding the school;a
copy of the personnel and administrative rules
of the school: and a copy of all administrative
forms used by the school.

(a)

(b) A pre-elementary school must have
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sufficient staff to provide for each child’s (5) “certificate of approval” means a regular

physical care and to offer individual attention to
children as it may be needed as well as time to
interact with children for the benefit of their
conceptual and language growth. The number of
staff and their utilization should reflect
programmatic requirements, differences in the
needs of the children served and should permit
flexible groupings.

(c) There must be at least two staff members,
one of whom may be a teacher-aide, present in
each building. They must be stationed in
sufficient proximity to be of aid in emergency
situations.

(d) The operator shall provide a written
training plan for each staff member who serves
in the capacity of teacher, teacher-aide or
assistant teacher. This plan must include
provisions for preservice and inservice training
and must indicate frequency as well as content.
Mi such training is subject to the approval of the
department.

(e) The department shall investigate to
determine whether the programmatic objectives
of the school are being-met. (Eff. 4/20/73, Reg.
45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 MAC 60.175. TRANSPORTATION. An adult
must be designated to accompany the driver and
provide for pupil safety when more than six
pupils are transported in a vehicle. (Eff.
5/20/77. Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.1SO. DEFINITIONS. Unless the
context indicates otherwise, in this chapter

(1) “department” means the Department of
Education:

(2) “board”
Education:

means the state Board of

(3) “commissioner” means the Commissioner
of Education;

(4) “pre-elementary school” means a school

for '« 1 ages three through five years whose
primary function is educational:

certificate issued to an operator of a
pre-elementary school who has met the
minimum requirement: of this chapter;

(6) “operator” means the person legally

responsible for the pre-elementary school;
(7) repealed (Eff. 5/20/77, Reg. 62);
(S) “staff member” means anyone
provides direct services to children in the

classroom and may be any of the following:

(A) a person
salaried;

19 vyears or over who is

(B) classroom volunteers who are at least
19 years of age;

(C) student aides who are enrolled in a
training program who are at least 16 years of
age;

(9) repealed (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authoritv: AS 14.07.020(8)
AS 14.07.060

who

5/20/77, Reg. 62). (Eff.
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y. Slate Caoitol
Juneau, Alaska 99811
(907) 465-3991

May 13, 1983
MEMORANDUM
TO: Representative Sam Pestinger

FROM: Leslie Longenbaugh
Research Staff

RE: Other States®" Regulation of Religious Schools
Research Request 83-159

Ed Essa of your staff asked that we provide information about states

that regulate religious and other nonpublic schools differently. My
prel ini nary work, provided to you on May4, revealed five states that
exempt religious schools from somelstate regulation to which other
nonpublic schools are subject. Upon Turther investigation, 1 Tound
significant differences in regulation in only three states: Maryland,
North Carolina and Tennessee. Below 1is a brief description of the
statutory distinctions made by each state; 1 have attached copies of

the pertinent state statutes.
Maryland

Maryland requires that private "noncollegiate”™ schools obtain a state
certificate of approval before they may operate in the state. The
issuance of such a certificate of approval is contingent upon the
state board of education®s Tfinding that the "facilities, conditions of
entrance and scholarship, and educational qualifications and standards
are adequate and appropriate"” for the type of school.l

Specifically exempted from the requirement of a certificate of approval
are all institutions "operated by a bona fide church organization...'2
Schools that come under this exemption may not receive any state funds
other than funds for the state food service program.

All private noncollegiate schools in Maryland, including the religious
schools that are exempt from the certificate of approval, must make an-
nual reports of their enrollment and courses of study.4 |In addition,
1 Annotated Code of Maryland, Education 8§ 2-206 (e)(2).

2 ACN 8§ 2-206 (3 (¥)-

3 ACN § 2-205.
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they must conform to a state la/ that requires private schools that
are ending operation to Tfurnish to the state the academic records of
all past and present students.

North Carolina
North Carolina in 1979 enacted a statute which has served as a compro-

mise between the competing interests of religious schools and states.4
For the purposes of state regulation, the law creates three types of

legal nonpublic schools: 1) religious schools, defined as ‘'private
church schools or schools of religious charter™; 2) "qualified nonpublic
schools™ -- these institutions are either accredited by the state or

an association or receive no state funds; and 3) "proprietary schools,”
or nonpublic schools that are operated for profit.

Schools in the first and second classifications above (religious insti-
tutions and other nonpublic schools) share the following requirements:

a) notice to the state of the intent to begin or cease operation;

b) naintainance of annual attendance and disease iImmunization
records for all students (there is no requirement that these
records be submitted to the state);

c) operation on a regular schedule during at least nine months of
the year;

d) subjection to reasonable fire, health and safety inspections as
required by law;

e€) administration of nationally standardized tests for all students
in the first, second, third, sixth and ninth grades;

) administration of nationally standardized tests for all students
in the eleventh grade and establishment of minimum standards for
achievement on the test before graduation.

In addition, schools of these two types may choose to participate in
any state-operated or -sponsored program which 1is available to other
nonpublic schools. The statute adds that no other state laws, except
health, fire and safety laws, are applicable to these schools.

Apparently, North Carolina is one of only three states that require
standardized testing for students of religious schools (New York and

4 General Statutes of North Carolina, § 115C-547 through 8§ 115C-554.
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South Dakota are the other states). In North Carolina, the chief
administrator of the religious school may choose the test, rather than
having the state select the tests to be given. The tests need cover
only the basic secular skills -- grammar, reading, spelling and mathe-
matics. Records of the *» scores must be available for state inspec-

tion for one year following the test.

Nonpublic schools that are operated for profit must obtain a license
from the state annually. The state t\".”d of education is charged with
promulgating and enforcing regulations ~nd standards governing approval
and licensure. By law, the reports solicited must include detailed
information regarding curricula, costs, and instructional space. In
addition, the schools must post a bond of $1.000.5

Another difference in the requirements for licensed end exempt nonpublic
schools in North Carolina is the certification of their staff. While
North Carolina is one of the few states that require nonpublic-school
teachers t) be certified, teachers” in religious schools are exempt
from this provision.

Tennessee

The Tennessee Department of Education, by regulation, requires that
all nonpublic schools report the name, age and address of all students
to the local public school superintendent for the purposes of ensuring
compliance with attendance laws.6 Otherwise, state law requires only
that the department of education inspect, approve and classify those
primary, secondary and pre-elementary nonpublic schools”~that request
such services. The approval 1is to be according to the standards that
are used for the state"s public schools.7

In 1976, the Tennessee legislature enacted legislation which prohibits
the state and local boards of education from regulating the selection
of faculty , textbooks or curricula of "church-related school s. The
law requires that these schools meet the standards of accreditation of
at least one of four nonpublic school associations. The law does require
that the terms of church-related schools be as 1long as the public
schools*®.3

6 GSNC §115C-570.

6 Donald Wood, Chief of Management Services, Tennessee Department of
Education, Nashville; telephone: 615/741-2731.

7 Tennessee Code Annotated, 49-105 § 19.

8 TCA 49-5201.
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The statute adds that children who attend church-related schools may
transfer into the state®"s public school system; however, the public

schools may test such students and place them at a grade level thatis

indicated by the results of the test.

Like other nonpublic schools in Tennessee, church-related schools may
apply for state approval, and many do. OF approximately 440 nonpublic
schools iIn the state, roughly 160, both religious and secular, have
received state approval.9

Case Law

Mr. Essa mentioned an interest in the case law about the regulation of
religious nonpublic schools. I have enclosed acopy of a law review
article written about North Carolina®s regulation of religious schools;
this article contains a concise overview of the findings of the United
States Supreme Court and state courts of last resort.

* * *

If you have any questions or further needs for research, please call
on us.

LL

Attachments: Annotated Code of Maryland, Education, § 2-205, 5 2-206,
§ 2-304
General Statutes of North Carolina, Articles 39 and 40
Tennessee Code Annotated, Chapter "7 and § 49-105
J. Eric Evenson 11, '"State Regulation of Private Reli-
gious Schools in North Carolina -- A Model Approach,”
Wake Forest Law Review, Vol. 16 1980. pages 405 to 437

9 Donald Wood, Tennessee Department of Education.



Cheri C. Jacobus
Attorney At Law
1346 Crescent Avenue
Anchorage. Alaska 99504

SB 261 AND HB 357
Summary of the Legislation

SB 261 and HB 357 deal exclusively with private church
schools and schools operated by religious organizations and, as
amended, are modeled after the legislation adopted by North
Carolina in 1979 and by West Virginia in 19R2 to remedy church-
state constitutional conflicts. These laws, if enacted by the
Legislature, would establish requirements that must be met by
private religious schools in order for parents whose children
attend them to satisfy the compulsory education law. They would
also exempt pre-elementary and nursery programs operated by
religious organizations from the supervision of the Departments
of Education and of Health and Social Services. The purpose of
these bills 1is to remedy existing church-state constitutional
conflicts by protecting the guaranteed religious freedom of
church schools in Alaska and, at the same time, to balance the
state®s 1interest 1in assuring that each child receives a good
education.

This legislation only covers schools, pre-elementary
programs or nursery programs operated by a church or other
nonprofit religious organization exempt from federal taxation and
not receiving state or federal funding. These are
constitutionally protected groups and activities.

More specifically, church schools (or denominational schools
as defined in the proposed legislation) would be required to
maintain attendance and immunization records. Since current
compulsory education laws make parents liable for their
children®s failure to attend school, these bills, as amended,
would require the pa ents to file statements with the public
school authorities to establish their children®s attendance at a
church sponsored private school. By placing the requirement on
the parent, the bills avoid the constitutional problems created
by the state®"s excessive entanglement 1in religious activities.
The school would also be required to operate on a regular
schedule, at least nine calendar months per year, and to be
subject to reasonable fire, health, and safety regulations.

To ensure that children attain certain minimum educational
standards, each religious school would be required to administer
a nationally standardized test to students in the first, third, ~
sixth and ninth grades and to make the school results available
for the Department of Education. This would satisfy the state's
interest in compulsory education and still avoid the
constitutional problem of-excessive state entanglement in
religion.

Any church school that satisfied all the requirements of AS
14.45 would be exempt from any additional provision of law



relating to education except those requirements of law relating
to fire, health, and safety.

Constitutional Requirements

The changes set out in SB 261 and HB 357, as amended, are
required to correct existing Alaskan laws which run afoul of the
constitutional mandate requiring the states to avoid excessive
entanglement 1in religious activities. The state"s right to
impose minimum requirements on private religious schools 1is very
limited, because these religious activities are protected by the
First Amendment of the United States Constitution and 1its
identical counterpart in the Alaska Constitution, Art. 1, sec.

4.

Schools operated by churches or by nonprofit religious
~>rganizations are quite different from other privar.e schools,
aey enjoy a constitutionally protected status.

"Church operated schools are generally integral parts of
their sponsoring churches. Their superintendents are
generally pastors or assistant pastors of the sponsoring
churches; their teachers are generally members; and
their doctrinal stances are generally set by the
sponsoring churches."

Federal and state courts recognize that operating a church school
is an integral part of the free exercise of religion. For many
churches, it 1is in fact the ministry of the cnurch. Because

~ E.g., Kentucky State Bd. for Elem. & Secondary Education v.
Rudasill, 589 S.w.2d 877 (Ky. 1979), cert, den., 446 U.S. 938
(1980); Wisconsin v. Yoder, 406 U.S. 205 (1972); Lemon v.
Kurtzman, 403 U.S. 602 (1970); Pierce v. Society of Sisters, 268
U.S. 510 (1925).

"State Regulation of Private Religious Schools 1in North
Carolina -- A Model Approach,” 16 Wake Forest Law Review 405,
431-32 (1980).

N~ See, e.g., NLRB v. Catholic Bishop, 99 S. Ct. 1313 (1979)
(Catholic parochial schools are founded for religious reasons and
religious doctrine is pervasive); Surinach v. Pesquera de
Busquets, 604 F.2d 73 (1st Cir. 1979) (private Catholic schools
are an integral part of the Catholic Church and <% such "involve
substantial religious activity and purpose"); Hunt v. McNair, A~
433 U.S. 734, 743 (1973) ("[R]eligion 1is so pervasive that a
substantial portion of [religious school] Tfunctions are subsumed

in the religious mission."); Lemon v. Kurtzman, 403 U.S. 602,
616 (1971) ("[T]he paroch-ial schools constituted "an integral
part of the religious mission of the Catholic Church®. . . In

short, parochial schools involve substantial religious activity
and purpose.").



church operated schools clearly come within the First Amendment
free-exercise clause, their activities are constitutionally
protected as fundamental rights.

In the area of First Amendment individual liberties, any
state legislation that burdens parents®", childrens®, or a
church®"s free exercise of religious beliefs 1is unconstitutional
unless, the state can demonstrate "a compelling state interest 1in
the regulation of a subject within the state®"s constitutional
power to regulate." Sherbert v. Verner, 314 U.S. 398, 403
(1963).

To establish the existance of a compelling state interest,
it is not enough for the state to merely show that a rational
relationship exists between a colorable state interest and the
proposed regulation. According to Sherbert, "[o]nly the gravest
abuses, endangering paramount interests, give occasion for
permissible limitation."

More importantly, the state must demonstrate that it is
using the least burdensome method for addressing the compelling
state interest. The current law violates this mandate, because
the legislative goals can be achieved with less burdensome
methods. SB 261 and HB 357, as amended, use North Carolina and
West Virginia laws as models and are less burdensome while still
accomplishing legislative goals.

Eventhough SB 261 and HB 357, as amended, would create two
classes of private schools and treat them differently, these
bills would not violate the Equal Protection clause of the
Fourteenth Amendment. According to established legal
principles , the equal protection guarantee of the Fourteenth
Amendment does not take from the state legislatures all power to
classify persons or objects. The state may classify persons for
the purpose of legislation. Classification 1is an inherent right
and power of the legislature.

The important issue for these proposed bills 1is whether the
distinction between private schools operated for profit and
private schools operated by churches is based on a real and

substantial difference between the two classes. Clearly, there
is a substantial difference. The decision of the legislature to
recognize its limited ability to regulate church schools 1is based
on a constitutional distinction between the two classes. Church
schools are in a protected class, enjoying the protection of the
First Amendment. Private schools are not.]J

4 Ibid*

5 16A Am Jur 2d, Constitutional Law, 8746, et. seq.

6 In addition, it must noted that the motivations for operating



In the area of religious freedom and expression, the
Constitution demands neutrality. The government cannot
demonstrate a hostility toward religion or religious activity.
The mere fact that the government specifically exempts religious
groups from complying with certain laws does not violate the
Constitution. For example, Tfederal law clearly creates two
classes when it exempts the property and income of religious
organizations from federal taxation. These two classes parallel
the two classes which would be created by SB 261 and HB 357, as
amended. The Supreme Court held this was proper legislation in
Walz v. Tax Commission, 397 U.S. (.64,669 (1970). The Supreme
Court found that neither the purpose nor the effect of such
exemption was to advance or 1inhibit religion. It was
TPenevolently neutral.”

The distinction between private schools operated for profit
and those operated by churches 1is real and parallels distinctions
created by the federal tax laws. Therefore, there 1is no
violation of equal protection guarantees.

In summary, the present law violates both the United States
Constitution and the Alaska Constitution. SB 261 and HB 357, as
amended, balance the state®s interest in ensuring that each child
receives a good education with the fundamental right to religious
freedom and should be adopted.

a private school for profit and a school operated by a church are
entirely different.
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MEMORANDUM

T0: House HESS Committee DATE: May 12, 1983

FROM: Linda Otey, Committee Staff

RE: Summary/ HB 357 "An Act relating to the regulation of religious
schools"

Enclosed is material that has teen gathered in an attempt to more clearly
understand the issue of "de-regulation® of church schools while maintaining
some monitoring of the constitutional mandate to provide for public education.
A sectional analysis of the bill has been provided by Legislative Counsel,

ha suggests that HB 357, as written, is probably unconstitutional with respect
to the equal protection clauses of the State S Federal Constitutions.

"The bill exempts certain private schools from requirements that
apply to all other private schools...”

With the understanding of the desire and need to resolve this issue legislatively,
staff has contacted Ms. Patricia Lines, Director of Law & Educations Center of the
Education Commission of the States (ECS), Denver, Colorado. Ms. Lines has been
working on this issue nation-wide and is extremely well versed in the objectives
it encompasses. Her article, State Regulation of Private Education is enclosed
for your review. Ms. Lines has been very helpful and lias emphasized the need

for legislative resolve through investigation of current regulation as well as
the interest and need for religious school de-regulation and how best the two
goals car, work together. Ms. Lines also suggested that it would be in the best
interest if expeditious and sound legislation for the issue to be dealt with

away from the political arena; allowing each interest room for rational
communication and resolution.

This issue is not easily addressed as it actually raises three constitutional
issues:

1). Seperation of Church 5 State - First Amendment, U.S. Constitution

2). Equal Protection Clause - Fourteenth Amendment, U.S. Const. £
Art. 1, Sec. 1, Ak. Const.
3). Providing Public Education - Art 7, Sec 1, Ale. Const. £ U.S. Const.

With the adivce of our Legislative Counsel, in approach;ng the Alaska Statutes
for revision, these three issues must be carefully meshed in order to be
effectively implemented. A proposed Committee Substitute will be forthcoming.

folder content:

left . right

bill £ statutes Summary National Comparison
Pre-Elem Regulations Sectional/Levy ECS Report

Fiscal Note 0 Pat Lines Article Comments/Glover

Jacobus Summary
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SUBJECT: RequlatiorL_of_xeliqgious schools .%in
(HB 357) o >
TO: Representative Milo Fritz
FROM: Keith B. Levy K

Legislative Counsel

You have requested a sectional analysis of HB 357, an Act
relating to the regulation of religious schools. In
general, the bill amends certain sections of Title 14 of the
Alaska Statutes to remove state control of schools operated
by a church or other nonprofit religious organization that
is exempt from federal taxation and does not receive state
or federal funding for its educational program.

Section 1 of the bill amends AS 14.07.020(8) to remove pre-
elementary schools and the educational component of
nurseries operated by these religious groups from the
supervision of the Department of Education. The law
currently requires the Department of Education to supervise
these programs.

Section 2 of the bill amends AS 14.30.010(b) (1) to exempt
children attending a school operated by one of the religious
organizations described above from the requirement that
children between seven and 16 years of age attend public
school. It also makes clear that these schools need net
have an average student proficiency that is at least equal
to the average proficiency found in public schools in the
same area. AS 14.30.010(b) (1) currently requires such
proficiency of all private schools.

Section 3 excludes the schools described above from the pro-—
visions of AS 14.45.020. As presently written, AS 14.45.020
allows the commissioner of education to furnish final
examination questions and grant diplomas for eighth graders
in private schools.
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Section 4 amends AS 14.45.030 to exempt the schools
described above from monthly attendance and other reporting
requirements currently applied to public and private
schools.

Section 5 amends AS 44.27.020(1) to exclude the schools
described above from the general duty of the Department of
Education to administer the state"s program of education.

You should be aware that HB 357, as currently written,
presents a constitutional problem with respect to the equal
protection clauses of the state and federal constitutions.
The bill exempts .certain private schools from requirements
that apply to all other private schools. The factors that
distinguish the exempt schools from the nonexempt schools

are their federal taxation exemption status, that the educa-—
tional programs involved do not receive state or federal
funding, and that they are operated by a church or other
nonprofit religious organization.

The equal protection clause of the Constitution of the State
of Alaska (Article I, section 1) has been interpreted to
mean that legislative classifications

...must be reasonable, not arbitrary, and must rest
upon some ground of difference having a fair and
substantial relation to the object of the legislation,
so that all persons similarly circumstanced shall be
treated alike.

Isakson v. Rickey, 550 P.2d 359, 363 (Alaska 1976).
Accordingly, the distinguishing factors mentioned above must
meet this test if HB 357 1is to survive a constitutional
attack. Although some of the distinguishing factors do meet
the test, at leas"™ one probably does not.

Singling out schools which do not receive stateorfederal
funds for exemption from certain state requirements probably
has a fair and substantial relationship to the goals of the
legislation 1in the sense that the state has less of an
interest in controlling such schools. The same may be true
of schools with nonprofit status under federal taxation

laws. However, a provision which singles out a school
merely because it is operated by a church or other religious
organization 1is suoject to greater scrutiny. The
legislature may be called upon to justify treating a
private, nonprofit school which does not receive state or
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federal funding in a different manner than a private,
nonprofit school which does not receive federal funding and
is operated by a church or other religious organization.

The only difference between the two classes of schools 1is
that one is run by a religious group and the other is not.
To justify such a distinction, the legislature would have to
show a very substantial relationship between the distinction
and the goals of the legislation. Moreover, the goals of
the legislation must be constitutionally legitimate. In my
opinion, the classifications created by HB 357 lack this
level of justification to the extent that they are based
solely on religion. For this reason, the bill 1is probably
unconstitutional.

KBL:1jb
15/009
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by Patricia M. Lines

Violations osstate compul_sorly{ school attendance laws

appear to be rising dramatica

and the issue is unlikely

to go away. Ms. Lines details ){.he trends in state
regulation, the current wave of judicial activity, and

the implications for public policy.

lihough a good education is gener-

ally considered crucial to a child's
future economic success and personal
happiness, a growing number of people
believe that traditional schooling is neither
indispensable to education nor “right"
for every child. Thus some parents are
enrolling their children in unaccredited
private schools or teaching them at home,
whether or not such choices are accept-
able under compulsory school attendance
laws.

Parents who vioiate such laws risk
criminal charges, fines, jail sentences, and
other forms of legal compulsion. Under
most state laws, a child who is declared a
truant may be institutionalized. Resisting
school attendance requirements takes its
toll in other ways as well; the judicial
process is rarely easy on the participants.1

PATPICIA \I. LIS/ES is director of the
Law utttl Education Center, Iduration Com-
minion td the Stales (ECS), Denver. Copies of
the complete report from which this article
comes |1"Private Education Alternatives and
Slate Kegulanon," Pub. So. 1.EC-S2-)) are
available at St.50 each from the Law and Edu-
cation Center, ECS, DXI) Lincoln St., Denver,
CO Xu29.> The research for dus article was
supported by ECS state fees anil by grants
from the Carnegie Corporation, the Spencer
I nittiduiinn, and the Eord I nundation. The
conclusions are the author's own and do not
necessarily rejlect the views or policies of these
agencies.

But despite the serious personal conse
quences for parents and for children, vio-
lations of state compulsory school atten-
dance laws appear to be rising dramatical-
ly, presenting policy makers with one of
the most serious issues facing them today.

iNontradiiiona! Schooling

Parents who place their children in 'in-
authorized educational programs have a
variety of reasons. Those who choose
home schooling often see public schools
or publicly approved private schools as
too traditional or too conservative. By
contrast, the growing number of parents
who send their children to fundamentalist
Christian schools lend to feel that the
public schools are too liberal or devoid of
the moral and religious instruction that
they see as crucial to children’s education.
These disparate groups have two th ngs in
common: a rejection of the ideal of the
U.S. public school as melting pot and a
willingness to dely the law in the interests
of their children.

The public education system is caught
in the middle, unable to please everyone
but responsible for enforcing compulsory
attendance laws against tnosc who dis-
agree with the values that undergird the
public school program.- Some state and
local officials wonder whether com-
pulsory attendance is important enough to
he treated as a criminal offense, with stiff

penalties imposed on parents for seeking
what they believe to be the best education
for their children. Others worry that chil-
dren in unaccredited programs may not be
acquiring the essential skills for good
citizenship and self-sufficiency; they are
also concerned about the long-ranue im-
plications of allowing large segments of
the population to insulate themselves
from the mainstream of society. Still
others fear that private schools provide
havens for those who seek to avoid racial
integration.' One slate official expressed a
private suspicion that hucksters, in-
tcrcs'cd only in tuition payments, were
running one particular fundamentalist
Christian school. Meanwhile, a lew slate
officials have recognized the financial im-
plications for public schools of the trend
toward uontradiiiotial schooling, which is
siphoning off students and thus enroll-
ment-based state aid.

This issue is unlikely to go away. In
lacl, the number of families choosing
nontradiiional educational options seems
to be increasing. The Census Bureau
estimates that enrollments in non-Calho-
lie private schools increased from 615,548
in 1965 to 1,433,000 in 1975.-1 These
figures probably cover only established,
accredited schools, however.5 Families
choosing unaccredited schools neither
seek nor want state approval, and they
probably do not want to be counted by
the Census Bureau, Manv of the unau-
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kjome states have
consciously deregulated
private schools. These
states exEres_st limit
state authority to
promulgate regulations.

thorized schools arc fundamentalist Chris-
tian schools, which reject state authority
over their operations as a matter of faith.
Some refuse even to provide information
on themselves. Using techniques designed
to locate all hard-to-finJ schools in a sam-
ple of 22 counties, Bruce Cooper and
Donald McLaughlin estimate that there
are 15,000 non-Catholic private schools in
the U.S., serving two million children;
they also estimate that enrollments in
these schools are increasing at a rate of
100,000 per year.h It seems likely that the
largest growth in attendance has occurred
among small, unaccredited schools.

Many other children in the under-
ground education movement are taught at
home. John Holt, an educator and author
whose Boston-based organization, Holt
Associates, provides support services for
home instruction, estimates that there are
more than 10,000 families educating their
children at home in defiance of compul-
sory education laws. Others believe the
number to be much higher.

If enroliment figures are hard to come
by, data on the quality and goals of un-
accredited education programs are even
more elusive. Virginia Nordin and W il-
liam Turner have attempted to locate and
evaluate fundamentalist Christian schools
in Wisconsin and Tennessee. From their
own observations and the scant available
data, they have concluded that supporters
of these schools are motivated by strong
religious beliefs, not by segregationist al-
titudes.7

The scant amount of available evi-
dence from standardized tests suggests
that these unaccredited alternatives ate
educationally adequate. Test scores intro-
duced as evidence in a few lawsuits sug-
gest that children's performances improve
after they are enrolled in unauthorized ed-
ucational programs.* Test data from
a home tutorial network in Los Angeles
showed children in the tutorial program
scoring higher than children in the public
schools. However, the researchers did not
control for parents' socioeconomic status,
and pretest data were not available.1

Trends in State Regulation

Traditionally, compulsory school at-
tendance laws have served as the mecha-
nism for enforcement of minimum stan-
dards for private education. Punishment
for breaking those laws has been directed
at parents and children, nc. at those who
offer private instruction. Typically, the
basic requirement of these laws is school
attendance, although some states require
educatmn of the child. These laws almost
always mandate fines and jail sentences
lor parents who fail to comply; frequently
they make children subject to truancy

charges and possible institutionalization.
In nearly every state, the local super-
intendent or school board and the local
prosecuting attorney are responsible for
identifying truants, i.e., children who are
not enrolled in an approved educational
program. In most states, local officials
also have primary responsibility for ap-
proving home instructional programs, if
smch programs are allowed by state law.
Local boards may also have responsibility
for approving private schools, but the
state often assumes this task. The criminal
sanctions in compulsory attendance laws
appear to have been designed for parents
who arc guilty of neglecting their chil-
dren’s education.

Acccptab'e ways of complying with a
compulsory education requirement vary
widely among the stales. Some states
demand certification of teachers and
schools, some require that only the
schools be approved, and some merely re-
quire minimal evidence that schooling
takes place. At one end of the spectrum,
such states as Alabama, lowa, Nebraska,
North Dakota, West Virginia, and Wis-
consin have obtained state court approval
for at leajt some aspects of the regulation
of private educational alternatives. Those
states with more flexible requirements will
probably experience less litigation, unless
the state boards exercise their broad statu-
tory authority to impose more stringent
standards. Connecticut, for example, pro-
vides a broad exception to the school at-
tendance requirement; parents who do not
send their child to public school must
educate the child themselves or “ show
that the child is elsewhere receiving equiv-
alent instruction in the studies taught in
the public schools."M Other states that
follow this model include Delaware, lda-
ho, New Jersey, South Dakota, and Ver-
mont. The laws in tnese stales typically do
not specify who the teacher must be or
where instruction is to take place.ll

Some states have consciously deregu-
lated private schools. These states express-
ly limit state administrative authority to
promulgate regulations. Tennessee, for
example, prohibits the state board and
local boards from regulating faculties,
textbooks, or curricula ir. church-affiliat-
ed schools. » Prior to the passage ol a new
law in North Carolina, the state board
had gradually expanded its regulations
governing private schools to the point of
requiring that teachers' qualifications,
courses of study, and textbooks be sub-
stantially the same as those in the public
schools. Now North Carolina requires on-
ly that private schools keep records oil
pupil attendance and disease immuniza-
tion and that they select and administer a
nationally standardized test to students
each year. The schools keep the tests on



file and make them available to state in-
spectors. They must also meet fire, health,
and safety standards established by other
laws.13

State law in Wasnington prevents state
agencies from expanding on statutory
provisions, but these provisions set mini-
mum standards as to length of a school
year, length of day, subjects to be taught,
and teacher qualifications. Teacher certi-
fication is required, except for courses in
religion and other subjects not taught in
the public schools. 11 This requirement is a
stumbling block for many private educa-
tional alternatives. However, state law in
Washington allows persons of “ unusual
competence” to teach, if they are super-
vised by certified teachers. In practice,
Washington may allow private educators
more flexibility than the state law would
suggest.

Laws in about half of the states permit
instruction at home by a parent.15 Other
states permit instruction at home by a
certified teacher (who may also be the par-
ent). Of course, home instruction is per-
missible in any state if it meets all the re-
quirements of a private school.111t would
not be easy for most homes to meet these
requirements.

State legislators and board members,
tom between strong lobbies for both pub-
lic and private education, are having adif-
ficult time dealing with the issue of regula-
tion of private education, In states that
have little regulation, such as Oregon mid
Idaho, hills to establish even minimal
reporting requirements are failing to pass.
Lly contrast, efforts in the state of Wash-
ington to permit instruction by a parent
are also foundering in the legislature.
Large numbers of state legislatures are be-
ing asked — wusually by fundamentalist
Christian schools — to deregulate private
schools, hut to date only Alabama has
responded to such requests. The topic ap-
pears to he so controversial that any kind
of legislative change will he very difficult.

Legislative change is not impossible,
however. Both Arizona and Vermont re-
cently modified their laws to reduce the
friction between public and private educa-
tion sectors. Clearly, legislative change is
more desirable than change through the
courts. It is less polarizing, and it mini-
mizes personal costs for the individuals in-
sob ed.

Supreme Court Guidance

In the 1020s the U.S. Supreme Court
outlined in part the limits to state regula-
tion of private education. In Fierce v. So-
ciety oj Sisters the Court struck down an
Oregon law that requited attendance at
public schools only. The Court held that
the law "unreasonably interferes with the

liberty of parents and guardians to direct
the upbringing of children under their
control.” I7 The Court recognized as legit-
imate the interests of the state in com-
pelling some form of schooling, but in this
case the state had gone too far.

The Supreme Court also dealt in the
Twenties with laws in Nebraska and
Hawaii that were less restrictive but that
still unreasonably burdened the right of
parents to rear their children as they deem
fit. In Meyer v. Nebraska,* the Court
struck down a state law forbidding the
teaching of foreign languages to younger
children. The Court found that this law
was not rationally related to the stated

Clearly, legislative
change is more desirable
than change through

the courts.

goal in Nebraska of cultivating good citi-
zenship. Meanwhile, in Farrington v.
Tokushige, the Court struck down a law
regulating foreign language schools in
Hawaii. These schools, which were pre-
dominantly Japanese, were required to
pay lIces, to submit numerous reports, tc
establish their commitment to the “ ideals
of democracy," to adhere to strict rules
regarding when and how long the schools
could operate each day, and to follow de-
tailed regulations on textbooks ami other
matters. Tin Court observed that enforce-
ment of the act “would probably de-
stroy most, if not all,” of the affected
schools.|V

More recent Supreme Court decisions
have provided some additional guidance
on the extent of state authority to regulate
private education. In 1979 the Court ob-
served in NL.IUi v. Catholic Bishop of
Chicago that enforcement of federal labor
laws against religious schools touches on
First Amendment rights. The Court decid-
ed the issue on statutory grounds, how-
ever, holding that the National Labor Re-
lations Act does not apply to church
schoo.s.-1In 1981 the Court ruled similar-
ly in St. Martin Fvangeiical Lutheran
Church v. South Dakota, a ease involving
federal and state unemployment taxes.'e
Both cases follow a Supreme Court rule
that requires lower courts to construe
statutes in ways that enhance their consti-
tutionality. The Supreme Court might
have upheld the statutes involved in these
two eases, had the statutes expressly in-
cluded church schools. But the Court
avoided adecision on the issue. These two
cases suggest only that state regulation of
private education may sometimes go too

far, but the Court’'s decisions provide no
detailed guidance.

Finally, in a very different kind of
case, the Court ruled in 1972, in Wiscon-
sin v. Yoder, that Ainish families with
strong religious objections to public
schooling are exempt from educational
programs beyond the eighth grade.— Al-
though the plaintiffs objected to the ab-
sence of Amish values in the public school
program, they accepted compulsory
school attendance in the lower grades
because they believea that their children
should acquire basic skills. The Court
held that, as applied to the Amish, the
compulsory attendance law in Wisconsin
is unconstitutional. This ruling doe:- not
affect state compulsory attendance laws in
general, even in Wisconsin. Yoder holds
only that a state cannot compel a child to
attend public school in the face of strong
religious objections and when the state's
interest in the education of the child is
adequately served by an alternative pro-
gram. The Court was careful to dis-
tinguish between philosophical and re-
ligious objections to formal schooling,
and it took into consideration the long
tradition of the Amish.

Despite the Court’s limiting language,
the Yoder decision can he extended at
several points. First, it clearly applies to
religions other than the Old Order Amish,
if plaintiffs demonstrate a comparable
sincerity ol belief and if the record shows
that the states' interests are being met by
adequate alternatives. To restrict the ex-
emption granted in Yoder to a single re-
ligion would he lit constitutional. The
Yoder decision may also apply to non-
theistic, nontiadition.il religious beliefs, if
the standards in Yoder are otherwise
met.3 To date the Supreme Court lias not
had occasion to consider extensions of

Yoder.

Current Judicial Activity

Lower courts have followed Yoder on-
ly when dealing with traditional, thcistic
beliefs.5 In other cases, despite obviously
sincere religious objections to approved
school programs, the courts have refused
tc extend Yoder. Some of these cases have
involved fundamentalist religious schools
using the self-paced Accelerated Christian
Hducatiou (ACT) curriculum.

In the celebrated case of State s. Fattli
Baptist Church,-" a Nebraska court ex-
amined these curricular materials and
found them generally adequate. Faith
Baptist Church indicated that it would not
request approval of the ACL program,
even though church officials had been in-
formed inl'oi mails that the state boat 1
would grant such approval, flic sc!
run by Faith Baptist Church employed no
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certified teachers, and school officials re-
fused to furnish names and addresses of
students to local and state education agen-
cies, as required by state law. The de-
fendants, citing Yoder, argued that the
state has no authority whatsoever over the
operation of a religious school. They of-
fered evidence, including passages from
the Bible, supportl.g their view that
religion must be integrated into teaching
and that the public schools are inadequate
to this task. Finally, the defendants as-
serted that public schools have secular
humanism as their basic philosophy.

The Nebraska High Court rejected
these arguments and upheld the state
regulations. The U.S.'Supreme Court
dismissed an appeal by the school for
want of a substantial federal question.37
To enforce court orders to close the
school, a lower Nebraska court for a time
had the church door padlocked during
school hours. The children transferred to
an unapproved fundamentalist religious
school in lowa. The case seems far from
ended, however. The local prosecutor is
now seeking enforcement of the Nebraska
compulsory attendance law against the
parents and school officials, and the
minister who operated the school was
jailed for contempt of court.

Nebraska officials are now proceeding
against other fundamentalist schools.
One, the Park West Christian School in

Lincoln, is operated by the Rev. Carl
Godwin, the pastor of Bible Baptist
Church. Godwin, although clearly em-

barrassed by the publicity, is articulate
and active, lie lias organized the Ne-
braskans lor Religious Freedom and has
retained the legal services of William Ball,
the del''use attorney in the Yoder case.
Ball has a reputation for winning cases of
this kind, and Godwin is willing to report
enrollment data and similar matters. Thus
Godwin's case may force the courts to
focus more sharply on the constitutional
issues. Godwin spoke before a conference
of more than 100 leaders of public and
private education, sponsored by the U.S.
Education Department in early May, and
he seems capable of winning support from
the traditional private education sector.
Such support could help to bring about
legislative change before court action
becomes necessary.

A flurry of judicial activity involving
religious schools is now in progiess, with
mixed results.3' Most court opinions are
grounded in state constitutions or stat-
utes, Although the case b.w can he trans-
ferred liom slate to state (as guidance, not
as precedent), the disparity in state con-
stitutions and statutes docs not permit
broad generalizations. Of course, general
rules foi federal cases may emerge, hut
tins lias not jet occurred.

Home instruction is in a somewhat dif-

ferent category than instruction in an un-
approved school, although the line be-
tween them is unclear. Home instruction
may be entitled tc. even more constitu-
tional protection, because the child/par-
ent relationship may he entitled to con-
stitutional protection under a right to
privacy. But this idea has not been tested,
and judicial reactions to it have been
mixed.3

O f course, judicial opinions to date on
home instruction represent only the tip of
the iceberg. Additional cases have been or
will soon be filed in lowa, New Hamp-
shire, Maine, Michigan, and many other
states. Given the accelerating growth of
the fundamentalist Christian schools,
other nontraditional private schools, and
home instruction, strict state requirements
for compulsory attendance in approved
schools will probably continue to be chal-
lenged. As | have already noted, litigation
of this type carries with it high personal
costs for the individuals involved. Such
litigation also has the potential to polarize
supporters of public and private educa-
tion.

Implications for Public Policy

Thus legislative reform seems prefer-
able to judicial reform. Unlike the courts,
legislatures are not limited to accepting or
rejecting existing statutes. Their wider
range of options allows for greater flexi-
bility.

States that wish to reform the regula-
tion of private education through legisla-
tive action might consider a shilt in focus
from compulsory school attendance to
compulsory education. The available evi-
dence, though scant, suggests that peri-
odic testing of children enrolled in non-
traditional educational programs may he a
viable alternative to compulsory school at-
tendance, States that move in the direc-
tion of compulsory education should
probably establish minimal leqgiiirements
for nontraditional programs with regard
to the subjects to he taught, the amount
of lime per day and year to he devoted to
instruction, and the leporting of enroll-
ment and attendance figutes and similar
data to state officials. If a child shows un-
satisfactory academic progress on stan-
dardized achievement tests, state law
might require remedial instruction in an
accredited or approved school.

In the interest of consumer protection,
a state may Wwish to establish regulations
that guarantee honest and fair promotion
of private schools, including full dis-
closure of the teachers' qualifications and
of the schools' educational philosophies.
However, existing laws may alteady pro-
tect consumers adequately.

Stales that are concerned about the
operation of schools in private homes

could amend their statutes to permit home
instruction only by a child’s parc:it(s).
Statutes in such states could define
“school’’ as instruction of children from
one or more families by an unrelated
teacher. (Some states may wish to emulate
California, which lias established separate
rules for instruction at home by a tutor.)

North Carolina, Washington, and
Oregon have established flexible regula-
tions for private education that could
serve as models elsewhere. In Oregon and
North Carolina, test scores help to pro-
vide assurance that children enrolled in
nontraditional programs are being edu-
cated. Washington relies on teacher certi-
fication for such assurance, although this
gives private educational alternatives less
leeway iri~sfaffing and precludes instruc-
tion by a parent in most eases. Such legis-
lation would not be necessary, if state law
did not give the state board of education
or other state administrative officials
broad regulatory power over private edu-
cation in the first place. But such legisla-
tion is called for when a state board has
gradually increased the requirements for
nontraditional educational programs and
the state legislature wishes to make clear
its intent that statutory minimum stan-
dards are to remain minimum standards,
not subject to expansion by administrative
netion.

Administrative action is probably the
most peaceful means for resolving issues
related to the regulation of private educa-
tion. And flexible state laws make such
action possible. In New Hampshire, for
example, slate officials have reached a
somewhat fragile agreement with the fun-
damentalists: The state will accept school
iccords submitted on church stationery in-
stead of on standard state lorins. Thus the
state receives the information it must have
to approve fundamentalist educational
programs, and the fundamentalists do not
feel that they are submitting to the state
regulatory system. In lowa, the state has
agreed to accept leports from patents
rather than from fundamentalist schools.
lowa fundamentalists see parental teports
on children's schooling as analogous to
the annual reports these parents file with
the Internal Revenue Service. But they
deem it inappropriate for the state to re
quest such information diicctly from the
church.

Because they are staunch supporters of
public education and because they may
see nontraditional educaii mul program:
as a threat to their membership, teacher
unions seem likely to oppose the rclaxn
lion ol state laws requiring attendance ai
approved schools staffed by certified
teachers, Thc.sc unions may argue that
testing instruments ate not ,et sufficiently
sophisticated to assure the public that ade-
quate education is taking place. This is



probably true, but it could be argued that
teacher certification is no better. Teacher
certification is usually dependent on com-
pletion of a degree, which in turn is de-
pendent on passing final examinations in
college courses. (In some states, certifica-
tion is also dependent on passing a compe-
ted.) test.) Ultimately, state legislators
must decide whether testing a child, test-
ing his or her teacher, or testing both
would best provide adequate assurance
that education is taking place.

Local school officials are also likely to
oppose the relaxation of existing state
laws regulating private education. As sup-
porters of public education, such officials
will probably be wary of the academic and
social implications of nontraditional al-
ternatives. They may also be concerned
about the loss of state aid to public
schools (which is based on enroliments),
should more flexible regulations encour-
age families io choose private alternatives.

Suites 'hat are sensitive to these prob-
lems could publish test data from non-
iraditional programs, if these data are
available, fliey could also stand ready to
revise their policies, if children in iton-
traditional programs fail to perform as
well as ihey should. States should also
recognise and deal with the problems
caused by the loss of per-pupil aid to local
school districts. For exaninle. slates might
explore constitutional ways of providing
partial state aid t >local districts that make
.ih-Tr' xcfiool libraries, physical education
lacililicv. ail facilities, testing and guid-
ance services, and oilier resources avail-
able to pupils in alternative educational
programs. Such cooperation requires new
laws and regulations. It also demands new
relationships between slate and local
‘education officials and between public
and private educational systems.

I. As an example of the exiterne emotionalism 1ILi
wmoui:d> these vases. Jolm Sinner was involved m a
sho.Enut -ills I,nv enforcement officers and was killed
mil i.l." In, Hull home iliree Seals ago. The olli.crs
were investigating a charge that Singer had laded lo
ahnls bv his ohhiiaiions under the Utah compul.ory
school attendance law.

IJn.aiois generally agree ili.it n is nearly impos-
sible in provide education wiihmil also impairing
sallies See. lot isample. Willi,nil 1 Illeunell and I d
will | Delaine, “Mitral tidiiealmn m the Schools,*'
The Publu Interest, Wmler IOM, pp. XI '/X; and All-
illevs </hlc npnsi. "Moral Education Wilhom Moral
I diis.itioti. " //m iifee/ liliuuliimill A'l-efi-w, May 1';*/.
p:r
3 The’Cl- soilli snppnrl for itlis poml i view 'In
Itc lisT. ol the school dvxcgicgutnm ordei m Mis-
ossippi. i0i example, lh.it stale repealed us com-
pillsors cilucaliou law, appatciiils lo avoid reipmme
p.innis in send heir children lo inleirraied sehisoli
loll -sin. a dcvcgtogutiim order in l.os Angeles, an
oigniiir.itlon ol p.nenls opposed lo hnsilig loruieil n
hoii.c itisirn.itoii iietssork thai seised approxliuaiely
I.olillchildren (see Hoy A. Weaver, Anton Negri, and
Itiih.ir.i Wallace. "Home tutorials vs. the Public
S I. m | os Angeles." 1'h1 L/(-/fif ATippan, Dccmi
Ini I'f-i. pp. 251 551

4. Department of Health, Education, and Wellare.
Slalisiies of Public Elementary unit Secondary Day
Schools (Washington, D.C.: National Ceiuei for Edu-
cation Slalisiies, 1t)76), p. 6.

5. Census Uureau official, are unable to esliinatc the
number of children enrolled in unapproved cduca-
lionat alternatives. according us a 10 lebruary 10X2
memorandum to die director Irom Paul M. Siegel,
chief ol the Education and Social Stratification
branch (copy on Ideal the Education Commission of
the Slates).

6. ilrucc S. Cooper and Donald H. McLaughlin,
"The Lalest Word on Private School Growth," paper
presented al the annual convention of the American
Educational Research Association, Nesv York, March
Is)X2. By contrast, public school enrollments hase
declined front approximately 45.3 million in 1970 to
+12.6 million in P/78, according to Statistics o f Public
Schools. Pall 1970 (Washington. DC.: National
Center lor Education Slalisiies. P/71); and Statistics
of Public Elementary and Secondary Dav Schools,
Pall /WX (Washington. D.C.: NCES.’ 1979).

7. Virginia Davss Nordin and William Lloyd Turner,
"More Than Segregarion Academics: The Grossing
Proieslanl fuildamenlahsi Schools," Pin Della Pap-
pan, lebruary [I/So. pp 391-94. See also William
I1.i/aul, The plightJroot die Public Schools: Myth or
Kcahty?, a paps-r prepared (or the Education Com-
mission ol the States, presented at the Special Ad-
vaiteed Leadership Programs Services Seminar lor
Legislators. Atlanta, 31 July I'/SO.

X See In rc Kiev, 204 Neb. 732. 2X5 N.W.Itl 223
(PI7>/>; and State v. Shaver, '04 N.tV.’d 883 (N.D.
10X0)

0. Weaver. Negri, and Wall ice, pp. 253-54.

Il Connecticut General Statutes, Sec. Il 1X4 (10X1).
11. See, fin example. DelawareCode Alihiiiated, Tit.
14 See. 2703 (10X1); Idaho Code, See. 33-202 11081);
New Jersey Statutes Annotated, Sscx. 1KA:38-25
(Vest 106S); and SvMitli Dakota C'unipiled | avw An-
not,ileil. Sec. 13-27-3 (Supp iOX'lt. See also table Il'in
Patricia | mes. “Privalc Education Ahcin.iuvw mid
Sililc Kegu'aiion," Education Commission ol the
Slates, Pub. No. LUC 82 3. Maich 10X2.

12, teimevsec Siaiulcs Aiutol.Ucd, Sec. 40, 5201 -5204
o).

13. North (.arnlma licnci.il Statutes, Sec. I155C 547
cl M (turn Supp lostl Sec. I'5(.-555 el sc/

-ojupwul

(Cum. Supp. 1081); and See. 115C-37S (Cum. Supp.
1981).

14. Washington Revised Code, Sees. 28A.02.201 el
set/ and 2SA.27.010 (10X1).

15. See Table Il of Lines, "Private Education Al-
ternatives. . . .”

16. See. for example. Michigan Attorney General,
Op nion No. 5579. 27 September 1970.

17 26x U.S. 510 (1025). 534-35.

IS. 262 U.S. 390(1023)

10, 273 U.S. 284(1927), 29S.

20. WS.CI. 1313 (1079).

21. 101 S.Ct. 2142(1981).

22. 406 U.S. 205 (1972).

23. See, for example, Meyerkorih v. Stale, 173 Neb.
SX9, 115 NAV.2J 585 (1962); Parry. State, 117 Ohio
Si. 23. 157 N.E. 555 (1927); Stephens v. llongurl, 15
N.J Misc. 80. 1X0 A. 131 (1037); Stale v. Hoyt, 84
N.H. 3X. 146 A. 170(1020); Staley. Williams, 56S.U.
370. 228 N.W. 470 (1929); Slulev. Preudenberg, 166
Wis. 35, 163 N ".V. 184 (1917); and Stales'. Uudey, 61
N.E. 730 (Inc .901).

24, Sec, for example. United States v. Sceger, 380
U S. 163 (1965). m which the Court adopted a broad
inle prefation of the selective service law to avoid
lavi tillsin to individuals with more traditional thctslic
beliefs -- a favoritism dial would clearly violate the
establishment clause.

25. See, for example, ATtgle v. Uhn, 64 Ohio Si.2d
341, 415 N.E.2d 270 (1080), which dealt with a non-
Ainivh patent sending a child lo an unapproved Antish
school: and States. Nobel, Nos. S 791-0114-A and
S 7SI-0L1p-A (Mich. Divi, Cl., Allegan County. 9
Jamary P'X0), which dealt wiih a mother who was
teaching a child at home but who refused for religious
tcasons to obtain a teacher's certificate, although she
met the icignrcmentx.

26. 107 Neb, 802. 301 N.W.2d 571 (1981).

27. 102S.Ct. 75 (1981). Members o( the congregation
of Enth baptist Church stihscttucnily brought suit in
Icdv al court, seeking an injunction against the state
to I'crmil continuation of the school. The enutl
dismissed the suit, lelvmg pnm.uily nit the Supreme
Coml's decision to dismiss the appeal (Prettsman s.
AVI/i WA, Civ. No, 82-0-154, D Neb.. 16 April 1982).
28. lor a discussion ol applicable cases, see Lines,
"Piii.ue Education Alieinattves.

29. Ibid. 1]

"Use my mintl? At home?”

OCTOBER 1932

123

j!



T."0IES
Preliminary Findings

Religious and Secular Schools: Differences in State Control
Research Request 83-18Q
Leslie l.ongenbaugh, Research Staff

May A, 1983

I. Which states allow religious schools to operate free of state control?
A. Primary and Secondary Schools

1) Five states exempt religious schools from some requirement(s)

to which other private schools are subject.*

a. Maryland

b. Nevada

c. Pennsylvania

d. Tennessee

e. Washington
?) Eight states do not require accreditation, approval, or licensure
of any nonpublic school.*

Cali forni a

Del aware

Fl ori da
Massachusetts
Minnesota

New Mexico
North Carolina
Ui sconsi n

Se o o0 op

3) One state, South nakota, has removed all state standards from all
nonpublic schools. Students in the nonpuhlic schools must take
competency tests periodically to ensure that they are receiving
adequate instruction.**

reporting

-) Twenty-one states have voluntary, rather than mandatory,

by all nonpuhlic schools.*

a . Alabama 1. Montana

b. Arizona n. New Jersey
c. Colorado n. North Carolina
d. Oeorgia 0. Oklahona
e. Idaho p. Oregon

ie 1llinois g.- Tennessee
9. Indi ana r.. Texas

h. lowa s . Utah

i. Kansas ' Virginia
i Louisiana u. Wyoni ng

k. Mississippi



B.

11.

5) At least two states other than Alaska have legislation pending
that would affect state control of religious schools.**"*

a. Colorado
i. The bill would exempt hoth religious and secular private
schools fron state control.
b. Montana
ii. The bill would nake mandatory some of the requirements
that are now voluntary.

Pre-schools

1) Three states now have Hlaws exempting religious pre-schools Tfrom
all state certification and inspection except Tfor conformity
with health and fire codes.****

a. Arkansas; enacted 1931

i. A lawsuit has been fFiled challenging the constitutionality
of the Arkansas Qlaw on the groundsthat it denies the
children who would attend such schools equal protection
of the law._*****
a) A copy of the plaintiffs® briefin this lawsuit has

been sent to us.
b. Illinois
c. Virginia

2) Legislatures in two states other than Alaska are now considering
legislation that is similar to HB 357 in regard to pre-schools.****

a. Arizona
b. California

How do such states distinguish between religious and secular nonpuhlic
schools for the purposes of the exemption?

Religious schools for the purposes of these exemptions usually are
those that are sponsored and funded entirely by a church or religious
organization rather than through the state or federal government.

The language used often includes a phrase suchas '"church-sponsored
schools or schools with religious charters.”
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