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standards as to length of school year, length of day,
subjects to be taught, and teacher qualifications.
Teacher certification 1is required, except for courses 1in
religion and other subjects not taught in the puolic
schools. State law in Washington allows persons of
"unusual competence”™ to teach, 1if they are supervised by
certified teachers.

The Vermont Ilegislature, following efforts by 1its sth.te
board to require teachers certification, made it clear it
could not do so, and also strengthened 1its child abuse
laws in order to narrowly focus on actual problems, rather
than to sweepingly subject all private educators to
regulation.

In mid-1982 the Arizona legislature determined to permit
home instruction, so 1long as the child shows academic
progress, as indicated by test scores or an impartial
professional evaluation.

Louisiana exempted schools which receive no local, state
or federal funds from most reporting requirements.

Arizona, Oregon, and North Carolina require testing of the
children, to help provide assurance that they are being
educated.

Teacher certification is the mechanism used in Washington,
although it reduces Fflexibility for private education
alternatives and precludes instruction by a parent in most
cases.

Policy Questions

Policy makers contemplating a change in state compulsory
education Jlaws need to ask the following questions before
deciding on a course of action.

(0]

Should compulsory attendance laws carry criminal sanctions
against parents honestly acting in the best interests of
their children?

Are the children educated 1in unapproved settings acquiring
what they reed for good citizenship and self-sufficiency?

What are the long-range implications of large segments of
the population insulating themselves from the mainstreanm
of society - in this case, by avoid ng state-approved
education for their children?



0 Are private schools havens for those wishing to avoid
integration?

o Do existing consumer protection Jlaws assure that parents
are evaluating small nontraditional schools on the basis
of adequate and correct information?

o What are the political 1implications of the growing exodus
from public schools, when local school districts depend on
state aid based on enrollment or attendance?

Policy Implications

Organizations and individuals urging more flexible compulsory
education laws argue that this 1is required to preserve the

free exercise of religion. These groups argue that parents
know what 1is best Ffor the child. They 1include those
participating in nontraditional options, fundamentalist

Christians, more traditional private schools and, to some
extent, organizations and individuals concerned with civil
liberties. The national ACLU, for example, in 1its Policy
#71A, states: "We believe that, 1in the interest of parental
right to choose an alternative to public education, [home
instruction with safeguards, such as approval of curriculum
or testing of the child] - - . should be extended to all
jurisdictions because the state”s interest in assuring
minimum levels of education does not extend to control of the
means by which that interest 1is realized.”

Organizations and individuals urging retention or adoption of
stricter requirements for private education generally argue
that these regulations are needed to assure the best
interests of the child, and to prevent balkanization of
society. These groups 1include teachers®™ organizations and
public school administrators.

Resources

American Civil Liberties Union, Policy Guide, 1981/1982, at
pp- 113-113a.

Cooper, Bruce and Donald McLaughlin. "The Latest Word on
Private School Growth,'"™ paper presented to the American
Educational Research Ass®"n., New York, March, 1982.

Hazard, William, "The Flight from the Public Schools: Myth
or Reality?"” presented at ECS, Special Advanced Leadership
Program:* Services Seminar Tfor Legislators, July 31, 1980.



Statistics of Public Elementary and Secondary Day Schools,
National Center for Educational Statistics, Fall 1970 and
Fall 1970 and Fall 1978.

Nordin, Virginia and William Lloyd Turner. "More Than
Segregation Academies: The Growing Protestant
Fundamentalist Schools,”™ Phi Delta Kappan, February, 1980.

Lines, Patricia M. "State Regulation of Private Education,"
Phi Delta Kappan, October, 1982.

Lines, Patricia M. "Private Education Alternatives and State
Regulation,”™ Education Commission of the States, Law and
Education Center, Pub. no. LEC-82-3, March, 1982, 42 pp.-
$3.00/copy + $1.50 postage and handling.

Popham, James. “"Teaching Skill Under Scrutiny,”™ Phi Delta
Kappan, vol. 52, no. 10, June 1971, pp- 599- 602.

Weaver, Roy, et al. "Home Tutorials vs. The Public School in
Los Angeles,”™ Phi Delta Kappan, Dec. 1980.
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COMICNTS ON
HOUSE BILL #357

and
SENATE BILL # .%6/

The subject: at hand has to do with House Bill #357, currently
before the Legislature, and a Senate Bill with identical
language for which | have no number at the present time.

This is an act relating to the regulation of religious schools.

The First Amendment to the U.S. Constitution says, "Congress
shall make no law respecting an establishment of religion,

or prohibiting the free exercise thereof;" With these words,
the First Amendment guarantees a separate church and state.
Historically, this has meant that the church was not subject
to the state, nor was the state subject to the church.

The First Amendment also guarantees '"free exercise of
religion." Our nation has repeatedly recognized the value
of this most important clause and has resisted infringement
of First Amendment rights of the citizenry.

It is also true that the language of the Constitution of
the State of Alaska provides similar liberties to those
spoken to in the Constitution of the United States.

At the outset of these remarks, it should be noted that it
is the responsibility of the church to provide buildings
and equipment that meet reasonable regulations for fire,
life safety, health, and sanitation when they are equally
and fairly applied to all.

One of the reasons for the presentation of the proposed
legislation has to do with some language found in the
Constitution of the State of Alaska. That language reads
as follows;

ARTICLE VII. HEALTH, EDUCATION, AMD WELFARE.
Section 1. The Legislature shall by general law
establish and maintain a system of public schools
open to all children of the State, and may provide

for other public educational institutions. Schools
and institutions so established shall be free from
sectarian control. No money shall be paid from

public funds for tho direct benefit of any religious
or other private educational institution.



We have no quarrel with the language set forth in the
paragraph above excerpted from the Constitution of the
State of Alaska. However, since the provision is made that
the public school system of the State of Alaska shall be
free from sectarian control, we believe it follows reason
and logic that the church-operated schools of the State of
Alaska should be free from state control.

For this reason, we have addressed the importance of certain
changes that need to be made in the present structure of the
Alaska Statutes that would bring present law into line with
the provision of the Federal and State Constitutions.

Our special concern has to do with the impact of present law
and the resultant regulations that could be written under
the umbrella of the existing language.

\7hile we have stated above that we have no quarrel with the
right of the State to require reasonable fire, life safety,
health, and sanitation standards, we would never submit to
the inspection of personnel, programs, finances, records,
curricula, etc., since this is clearly a violation of the
First Amendment, and cannot be permitted by the local church.

For these and other reasons, we have proposed an Amendment
to Section 1. A.S. 14.07.020(8).

In this Amendment, we have addressed the fact that it is our
sincere conviction that neither the Department of Education nor
the Department of Health and Social Services has the constitutional
right to general supervision over our pre-elementary schools,

nor over the educational component of our nurseries.

We have also offered an Amendment to Section 2. A.S. 14.30.010(b)(1).

One of. the reasons why we have suggested the addition of
paragraph (D) has to do with the requirements set forth in
paragraph (C). You see, it is our policy to regularly measure
the progress of our students in our church-operated schools
~through the use of national achievement tests, and we would
have~nb~'prblilem with making that information available to
anybody M)n jroquest basis. However, since the Constitution
says that no law shall be made concerning the establishment
of religion, we simply believe that the State has no right
to REQUIRE that information”. So, we have proposed paragraph
(D) as an amendment to that section.

One of the questions that has been raised with regard to
paragraph (D) is as follows: "1f paragrapii (D) should become
law, what assurance do we have that some 'fly-by-nightl type
church such as the Jim Jones syndrome or the Moonics won't

pop up and start what they would call a church-operated school?"



Quite honestly, we don't have any assurance that that wouldn't
happen. However, there are some reasons why | believe it would
not happen. One of the reasons why | would question that a
"Jim Jones" church or a 'loonies" church would start a school

is simply that it is not as lucrative an operation as that which
generally interests them. They are usually looking for ways

to get their hands on large amounts of money as quickly as they
can with a minimum of work involved.

The operation of a school involves a great deal of hard work,
dedication, consecration, and plain, old-fashioned elbow grease!

Church-operated schools must function in a free-market society,
and they simply must produce what they claim to produce, or
the parents will take their children elsewhere.

My second response to the original question would be as follows:
It is our understanding that laws should be made for the benefit
of and the protection of the majority of thepeople. While
it is true that there is the possibility that some church like
the Jim Jones, Mconies, or Universal Life Church people might
start a school under the provision of paragraph (D), why would
the Legislature of the State of Alaska wish to continue to
impose an unconstitutional burden on the many churches in the
State of Alaska who are doing a great job in the field of
private education because it was afraid a possible small
minority might start an educational program that would be
undesirable?

Why would the Legislature want to take away the liberties of
the many because it feared the abuses of a few?

Section 3 has been amended by the Department of Law as a
housekeeping measure to bring it into line with the rest of
the proposed legislation in this bill.

The next item under consideration is Section 14.45.030. Once
again, this is a matter where we believe constitutional
liberties are being abrogated. While it is a fact that we

would have no problem providing this information on a request
basis in cooperation with the State Department of Education,
we are convinced that it: should not be required by law in
order to maintain the true separation of church and state.

The last amendment proposed in this bill is found in
A.S. 44.27.020(1).

This amendment is proposed in order to maintain the separation
of church and state. Present law says that the Department

of Education shall administer the State's program of education
at the elementary, secondary, and adult levels. What we are



saying in our proposed amendment is simply that the State
Department of Education does not have the right to administer
the church's programs of education, since the State neither
founded nor funded our church educational programs.

Respectfully submitted,

Paul E. Glover

4/18/7/83
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WHAT EYERY PARENT SHOULD KNOW
ABOUT THE ASSOCYATBON OF CHRISTIAN
SCHOOLS INTERNATIONAL

by Dr. Paul A. Kienel. Executive Director
Association of Christian Schools International

The Association of Christian Schools International (ACSI)
is a non-profit service organization serving Bible-centered
Christian schools and colleges. It is the largest association
of Christian schools in the world with a membership of
1,933 schools and a combined student enrollment of
337.554. Over the past five years, ACSI membership has
nearly doubled in size. The annual

Most schools include this small amount in their annual
student registration fee. As a parent, you need lo know
about the wide variety of services offered by ACSI that
directly benefit your Christian school and ultimately your
child or children in the school.

LEGAL/LEGISLATIVE SERVICES

Over the past five years, ACSI has raised and spent more
than s401),001) to preserve your school's religious freedom.
We have had major struggles with the U.S. Department ol
Labor and the IKS. There have been several important
victories but Ihe struggle continues. Last week, for
example, I met with 1»S. Department ol Hducation leaders
in Washington. D.C. to discuss guidelines on how stale
departments of education can work cooperatively with
Christian schools instead of attempting to control them,
Next week 1fly to Washington, D.C. again to meet with 11,S.
Department of Labor officials, We will allompjjp reverse a

decision made ;iy the previous IkS. Secretary of Labor-

"under tTieTiurler Administration that clannetTChDvlian

school ItsHdMtirireseculiiriimplitiessiJhjei:! togovernment.

agency control. hTilie pasi ACSI has organized"parent and
teacher letter-writing campaigns lo the While House and
members of Congress on various issues. The results have
heen important lo your school and your children.

CONVENT IONS AND CONFERENCES

Another service of ACSI is lo encourage the spiritual and
professional growth of your school's staff through ACSI
conventions and conferences. Your child's teacher comes
away from these meetings with fresh insight and inspiration
for his or her ministry in the classroom. The ACSI staff of
42 people work year-round preparing for these meetings.
More than 20.000 teachers, administrators and hoard
members will attend the seventeen ACSI conventions held
irr the United States and Canada this year. ACSI also
admits similar programs in other countries.

ACCREDITATION ANI) CERTIFICATION

der the capable leadership of ACSI's president. Dr. Roy

. l.owrie, Jr.. the association offers a quality program of
school accreditation and teacher and administrator certifi-
cation. These professional survices are designed to raise the
spiritual and academic levels ol our schools and lo provide
testimony to all, including government agencies, that the
Christian school community has its own forms of

cost of school *1
membership is $3.00 per student payable on October 1 "

professional recognition. Dr. Lowrie is also the editor of
Christian School, a professional journal for Christian
school teachers and hoard members. Il is provided free of
charge to teachers in ACSI member schools.

STUDENT ACTIVITIES

Approximately 25,)()() Christian school students par-
ticipate annually in ACSI student activities. 1am referring
lo speech meets, spelling bees, choir festivals, science lairs,
art festivals, sporting events, piano festivals, academic
meets, hand festivals, cheerleader camps and student
leadership conferences. Each of these events is designed to
inspire leadership qualities and communication skills so
that students will he effective in slim ing Jesus Christ with

others.
PROFESSIONAL COUNSEL

ACSI personnel are located in twelve offices throughout the
country. They are available lo offer counsel and information
to (Christian schools in lhe United States and Canada. The
ACSI regional directors are competent leaders in the
Christian school movement. Pray for them as they travel
thousands ol miles each year on liehall of ACSI member
schools.
PROFESSIONAL BOOKS

ACSI publishes many hooks and manuals for parents,
administrator;., hoard members, teachers, school secretaries
and students. The association also publishes a monthly
teacher placement list, an annual directory of member
schools and colleges, regional newsletters and our pro-
fessional journal. Christian School. This flow of vital
information is important lo thequnlity of education in your
child's Christian school. Without the strong flow of written
communication provided by ACSI. the Christian school
movement would soon lose its cohesive thrust.

REDUCED INSURANCE RATES

ACSI insurance programs return more than one million
dollars a year lo its member schools and colleges via
savings ia premiums and worker's compensation rebates.
Many schools more than offset the annual cost ci ACSI
membership with savings from the group insurances
offered through ACSI. —

Finally, the most important thing parents should know
about ACSI is that everyone who isa paii :>fthe association
is vitally concerned about children and young people. The
42 staff members, the 20 people who serve on the ACSI
Board and scores of others who assist with ACSI programs
are all born-again believers in |esus Christ. We are strm >ly
committed lo quality Christ-centered education. Along
with Ihe staff of your fine Christian school, we have devoted
our lives to the task of inspiring the next generation to be
followers of Jesus Christ. 0O



Cheri C. Jacobus
Attorney at Law
1348 Crescent Avenue

Anchorage.A’aska bbsoa

SB 261 AND HB 357
Summary of the Legislation

SB 261 and HB 357 deal exclusively with private church
schools and schools operated by religious organizations and, as
amended, are modeled after the legislation adopted by North
Carolina in 1979 and by West Virginia 1in 1982 to remedy church-
state constitutional conflicts. These laws, if enacted by the
Legislature, would establish requirements that must be met by
private religious schools in order for parents whose children
attend them to satisfy the compulsory education law. They would
also exempt pre-elementary and nursery programs operated by
religious organizations from the supervision of the Departments
of Education and of Health and Social Services. The purpose of
these bills is to remedy existing church-state constitutional
conflicts by protecting the guaranteed religious freedom of
church schools in Alaska and, at the same time, to balance the
state®"s 1interest 1in assuring that each child receives a good
education.

This Ilegislation only covers schools, pre-elementary
programs oOr nursery programs operated by a church or other
nonprofit_religious organization exempt from federal taxation and
not receiving state or Tfederal funding. These are
constitutionally protected groups and activities.

More specifically, church schools ((or denominational schools
as defined 1in the proposed legislation) would be required to
maintain attendance and immunization records. Since current
compulsory education laws make parents liable for their
children®s failure to attend school, these bills, as amended,
would require the parents to file statements with the public
school authorities to establish their children®s attendance at a
church sponsored private school. By placing the requirement on
the parent, the bills avoid the constitutional problems created
by the state"s excessive entanglement 1in religious activities.
The school would also be required to operate on a regular
schedule, at least nine calendar months per year, and to be
subject to reasonable Tfire, health, and safety regulations.

To ensure that children attain certain minimum educational
standards, each -religious school would be required to administer
a nationally standardized test to students in the first, third,
sixth and ninth grades and to make the school results available
for the Department of Education. This would satisfy the state®s
interest in compulsory education and still avoid the
constitutional problem of -excessive state entanglement in
religion.

Any church school that satisfied all the requirements of AS
14.45 would be exempt from any additional provision of law



relating to education except those requirements of law relating
to fire, health, and safety.

Constitutional Requirements

The changes set out in SB 261 and HB 357, as amended, are
required to correct existing Alaskan laws which run afoul of the
constitutional mandate requiring the states to avoid excessive
entanglement 1in religious activities. The state’s right to
impose minimum requirements on private religious schools 1is very
limited, because these religious activities are protected by the
First Amendment of the United States Constitution and its
identical counterpart in the Alaska Constitution, Art. |1, sec.
4.

Schools operated by churches or by nonprofit religious
organizations are quite different from other private schools.
They enjoy a constitutionally protected status.

"Church operated schools are generally integral parts of
their sponsoring churches. Their superintendents are
generally pastors or assistant pastors of the sponsoring
churches; their teachers are generally members; and
their doctrinal stances are generally set by the
sponsoring churches.™

Federal and state courts recognize that operating a church school
is an integral part of the free exercise of religion. For many
churches, it is in fact the ministry of the church. Because

* E.g., Kentucky State Bd. for Elem. & Secondary Education v.
Rudasill, 589 S_.wW.2d 877 (Ky. 1979), cert, den., 446 U.S. 938
(1980); Wisconsin Vv.Yoder, 406 U.S. 205 (1972); Lemon V.
Kurtzman, 403 U.S. 602 (1570); Pierce v. Society of Sisters, 268
U.S. 510 (1925).

N VState Regulation of Private Religious Schools in North
Carolina -- A Model Approach,™ 16 Wake Forest Law Review 405,
431-32 (1980).

N See, e.g-, NLRB v. Catholic Bishop, 99 S. Ct. 1313 (1979)
(Catholic parochial schools are founded for religious reasons and
religious doctrine ispervasive); Surinach v. Pesquera de
Busquets, 604 F.2d 73(1st Cir. 1979) (private Catholic schools
are an 1integral®™ part of the Catholic Church and as such ™"involve
substantial religious activity and purpose™); Hunt v. McNair, ~»
413 U.S. 734, 743 (1973) {"[Rjeligion 1is so pervasive that a
substantial portion of (religious school] Ffunctions are subsumed
in the religious mission."); Lemon v. Kurtzman, 403 U.S. 602,
616 (1971) (C [T]lhe parocb-ial schools constituted ’an integral
part of the religious mission of the Catholic Church*. _ . In
short, parochial schools 1involve substantial religious activity
and purpose.™).



church operated schools clearly come within the First Amendment
free-exercise clause, their activities are constitutionally
protected as fundamental rights.

In the area of First Amendment individual liberties, any
state legislation that burdens parents®, childrens®, or a
church®"s free exercise of religious beliefs 1iIs unconstitutional
unless, the state can demonstrate "a compelling state iInterest in
the regulation of a subject within the state®s constitutional
power to regulate.” Sherbert v. Verner, 374 U.S. 398, 403
(1563" ..

To establish the existance of a compelling stats interest,
it iIs not enough for the state to merely show that a rational
relationship exists between a colorable state 1iInterest and the
proposed regulation. According to Sherbert, "(o]nly the gravest
abuses, endangering paramount 1iInterests, give occasion for
permissible limitation."

More 1importantly, the state must demonstrate that it Iis
using the least burdensome method for addressing the compelling

state interest. The current law violates this mandate, because
the legislative goals can be achieved with less burdensome
methods. SB 261 and HB 357, as amended, use North Carolina and

West Virginia laws as models and are less burdensome while still
accomplishing legislative goals.

Eventhough SB 261 and HB 357, as amended, would create two
classes of private schools and treat them differently, these
bills would not violate the Equal Protection clause of the
Fourteenth Amendment. According to established legal
principles”, the equal protection guarantee of the Fourteenth
Amendment does not take from the state legislatures all power to
classify persons or objects. The state may classify persons for
the purpose of legislation. Classification 1is an 1inherent right
and power of the legislature.

The 1i1mportant issue fTor these proposed bills is whether the
distinction between private schools operated for profit and
private schools operated by churches 1is based on a real and

substantial difference between the two classes. Clearly, there
is a substantial difference. The decision of the legislature to
recognize its limited ability to regulate church schools is bjsed
on a constitutional distinction between the two classes. Church
schools are 1in .a protected class, enjoying the protection of the
First Amendment. Private schools are not.

4 Ibid.

N 16A Am Jur 2d, Constitutional Law, 8746, et. seq-

n In addition, it must noted that the motivations for operating



In the area of religious freedom and expression, the
Constitution demands neutrality. The government cannot
demonstrate a hostility toward religion or religious activity.
The mere fact that the government specifically exempts religious
groups from complying with certain laws does not violate the
Constitution. For example, federal law clearly creates two
classes when it exempts the property and income of religious
organizations from federal taxation. These two classes parallel
the two classes which would be created by SB 261 and HB 357, as
amended. The Supreme Court held this was proper legislation 1in
Walz v. Tax Commission, 397 U.S. 664,669 (1970). The Supreme
Court found that neither the purpose nor the effect of such
exemption was to advance or inhibit religion. It was
“"benevolently neutral.”

The distinction between private schools operated for profit
and those operated by churches 1is real and parallels distinctions
created by the federal tax laws. Therefore, there 1iIs no
violation of equal protection guarantees.

in summary, the present law violates both the United States
Constitution and the Alaska Constitution. SB 261 and HB 357, as
amended, balance the spate®s interest in ensuring that each child
receives a good education with the Tfundamental right to religious
freedom .and should be adopted.

a private school for profit and a school operated by a church are
entirely different.



* Section 1. AS 14.07.020 (8) 1is amended to read:

3 in cooperation with the Department of Health
Social Services, exercise general supervision over public and
private pre-elementary schools and over the educational component
of nurseries as defined in AS 47.35.080 (4) excluding pre-
elementary schools and nurseries operated by a church or other
nonprofit religious organization that is exempt from federal
taxation provided the program does not receive state or federal
funding; pre-elementary schools 1iIn this paragraph means schools
for children ages three through five years when the schools”
primary function 1is educational;

and



* Section 2. AS 14.30.010 (b)(1) 1is amended to read:
(Dis provided an academic education comparable to

that offeredby the public schools in che area, either by

() attendance at a private school 1inwhich the
teachers are certificated according to AS 14.20.020;

) tutoring by personnel certificated according
to AS 14.20.0207? [OR]

©) except as provided in (D) of this paragraph,
attendance at aprivate school in which the average student
proficiency 1is not less than the average proficiency found 1in the
public schools 1iIn the area as measured by national achievement,
tests; the department with assistance from representatives of the
private schools shall promulgate regulations defining the subject
areas to be tested and the minimum average scores to be achieved;
or

D) attendance in an educational progranm
operated by a church or other nonprofit religious organi zation
that is exempt from federal taxation provided the proc, ram does
not receive state or federal Ffunding and provided that the church
or other nonprofit religious organization elects to comply vith
the Drovisions of AS 14.45;



* Section 3. AS 14.45.015 1is added to read:

Sec. 14.45.015. POLICY. In conformity with the
fundamental right to freedom of religion guaranteed by the
constitutions of the United States and of Alaska, it 1is the
public policy of the State 1in the matters of education by
religious organizations that the state shall not control or
interfere with the rights of conscience or with religious
liberty. The State further finds that there is no compelling
reason to interfere with this fundamental right.

* Section 4. AS 14.45.020 is repealed.



* Section 5. AS 14.45.025 is added to read:

AS 14.45.025. STANDARDIZED TESTING REQUIREMENTS. Each
"school operated by a church or other nonprofit religious
organization that is exempt from federal taxation and does not
receive state or federal funding and that has elected to comply
with this chapter shall administer, at least once 1in each school
year, a nationally standardized test or other nationally
standardized equivalent measurement selected by the chief
administrative officer of such school, to all students enrolled
or regularly attending grades one, three, six and nine. The
nationally standardized test or other equivalent measurement
selected must measure achievement in the areas of English

grammar, reading, spelling and mathematics. Each school shall
make and maintain records of the results achieved by 1its
students. For one year after testing, all records shall be made

available to the parents at the principal®s office, and the
school composite test results shall be made available at all
reasonble times for annual inspection by a duly authorized
representative of the State of Alaska.



* Section 6. AS 14.45.030. is amended to read:

Sec. 14.45.030. ATTENDANCE AND ANNUAL REPORTS REQUIRED.

(a) Teachers and others 1in charge of private [OR
DENOMINATIONAL] schools not operated by a church or other
nonprofit religious orgaTTization that 1is exempt from federal
taxation and does not receive state or federal TfTunding and that
has elected to comply with AS 14.45 shall make regular monthly
attendance reports and annual reports to the commissioner 1in the
same manner as teachers and superintendents 1iIn the public
schools.

(b) The enrollment and attendance of a child iIn a
school operated by a church or other nonprofit religious
organization that 1is exempt from federal taxation and does not
receive state or federal TfTunding shall be filed with the local
public school superintendent by the parent, guaraian or other
person 1in charge or control of the child on a form proviaea by
the superintendent which shall be countersigned by the
administrator of the church school and returned to the public
school superintendent by the parent. Should said child cease
attendance at a church school, the parent, guardian, or other
person in charge or control of the child shall by prior consent
at the time"of enrollment airect the church school to notify the
local public school superintendent that said child no longer is
in attendance at a church school.

(©) Each school operated by a church or other
nonprofit religious organization exempt from federal taxation and
which does not receive state or federal funding shall make and
maintain monthly attendence records Tfor each student enrolled and
regularly attending classes. Such school shall operate on a
regular schedule, excluding reasonable holidays and vacations,
during at least nine calendar months of the year.



* Section 7. AS 14.45.035 is added to read:

AS 14.45.035. REQUIREMENTS EXCLUSIVE. No school
operated by any church or other nonprofit religious organization
exempt from federal taxation which does not receive state or
federal funding and which has complied with this chapter shall be
subject to any other provision of law relating to education

except requirements of law respecting fire, safety, sanitation™pki”™-,-"

and Immunization.



* Section 8. AS 44_.27.020(1) 1is amended to read:

(@&D) administer the state®s program of
at the elementary, secondary, and adult levels, including, but
not limited to, programs of vocational education and training,
vocational rehabilitation, Qlibrary services, correspondance
courses, adult basic education, and fire-service training, but
not inciuding degree programs of postsecondary education or an
educational program operated by a church or other nonprofit
religious organization that is exempt from federal taxation if
the program does not receive state or federal funding and if that
school has elected to comply with the requirements of AS 14.45;

e (



Chapter 07. Administration of Public Schools.

Article

1. Department of Education (Sec. 14.07.010-14.07.070)
2. State BoatJ of Education and Commissioner of Education
(Sec. 14.07.075-14.07.170)

Article 1. Department of Education

Section Section

10. Department of Education 53. Alaska School Activities Association
20. Duties of the department 54. Alaska School Activities Fund

30. Pow rs of the department 55. Repealed

40. Repealed 57. Transmittal selections

50. Selection of texthooks 60. Promulgation of regulations

52. Repealed 70. Withholding state funds

Sec. 14.07.010. Department of Education. The Department of Education includes the
commissioner of education, the State Board of Education, and the staff necessary to carry out the
functions of the department. (Sec. 1ch 98 SLA 1966)

Sec. 14.07.020. of the department. The department shall

. (1) exercise general supervision over the public schools of the state excepv the Uni*
versity of Alaska;

(2) study the conditions and needs of the public schools of the state and adopt oi
recommend plans for the improvement of the public schools;

(3) provide advisory and consultative services to all public school governing bodies and
personnel;
(4) prescribe by regulation a minimum course of study for the public schools;

(5) establish, in coordination with the Department of Health and Social Services, a
program for the continuing education of children who are held in detention facilities in the state
during the period of detention;

(6) accredit those public schools which meet accreditation standards prescribed by
regulation by the department; these shall be adopted by the department and presented to the
legislature during the first 10 days of any regular session, and become effective 45 days after
presentation or at the end of the session, whichever is earlier, unless disapproved by a resolution
concurred in by a majority of the members of each house; (am Sec. 1ch 126 SLA 1978)

(7) prescribe by regulation, after consultation with the Department of Health and
Social Services, standards that will assure healthful and safe conditions in the public and private
schools of the state; the standards for private schools may not be more stringent than those for
public schools; (am Sec. 2 ch 126 SLA 1978)

(8) in cooperation with the Department of Health and Social Services, exercise general
supervision over public and private preelementary schools and over the educational component of
nurseries as defined in AS 47.35.080(4); preelementary schools in this paragraph means schools
for children ages three through five years when the schools' primary function is educational.

(9) provide accredited elementary and secondary correspondence study programs
available to any Alaskan through a centralized office of correspondence study.

(Sec. 1 ch 98 SLA 1966; am Sec. 2 ch 69 SLA 1971; am Sec. 6 ch 104 SLA 1971; am Sec. 1ch 190
SLA 1975; am Sec. 6 ch 50 SLA 1977)

(10) review plans for construction of new public elementary and secondary schools and
for additions to and major rehabilitation of existing public elementary and secondary schools and,
in accordan.e with regulations adopted by the department, determine the extent of eligibility lor
state aid of a school construction project begun alter the effective date of this act; for purposes of
hhis paragraph, a "plan” includes educational specifications, schematic designs, and final contract

ocuments.

(11) accredit private elementary and secondary schools which request accreditation ano'
which meet accreditation standards prescribed by regulation by the department.
(am Sec. 3 ch 126 SLA 197P)

(12) provide educational opportunities in the areas of vocational education and train-
ing, basic education, and fire-scrvice training to individuals over 16 years of age who are no longer
attending school, (am Sec. 1ch 86 SLA 1979)



Stc. 14.07.030. Powers of the department The department may

(1) establish, maintain, govern, operate, discontinue, and combine area, regional, and
special schools;

(2). (3) and (4) Repealed Sec. 1ch 205 SLA 1970.

(5) enter into contractual agreements with the Bureau of Indian Affairs or with a school
district to share boarding costs of secondary school students;

(6) provide for citizenship night schools when and where expedient;

(7) provide for the sale or other disposition of abandoned or obsolete buildingsand
other state-owned school property;

18) prescribe a classification for items of expense of school districts;

(9) acquire and transfer personal property, acquire real property, and transfer real
property to federal agencies, state agencies, or to political subdivisions;

(10) enter into contractual agreements with school districts to provide more efficient or
economical educational services;

(11) provide for the issuance of elementary and secondary diplomas to persons not in
school who have completed the equivalent of an eighth or twelfth grade education,
respectively, in accordance with standards established by the department;

(12) exercise disapproval power under AS 14.08.100. (Sec 1 ch 98 SLA 1956; amSec 1
ch 66 SLA 1968; am Sec 2. 3. 4 ch 46 SLA 1970; am Sec 1ch 161 SLA 1975)

Sec. 14.07.040. Repealed. (Sec 34 ch 46 SLA 1970)

Sec. 14,07.050. Selection of textbooks.

(a) Textbooks for use in the public schools of the state shall be selected by district boards for
district schools . J by a State Schools Textbook Committee appointed by the director for state
schools. Selections of the State Schools Textbook Committee shall be submitted to the Board of
Directors for State-Operated Schools for approval or rejection.

(b) However, a district may elect to adopt the selection of the State Schools Texthook
Committee. (Sec 1ch 98 SLA 1966;am Sec 1ch 96 SLA 1970; am Sec 2 ch 205 SLA 1970)

Sec. 14.07.05Z Repealed. (Sec 2 ch 96 SLA 1970)

Sec. 14.07.053. Alaska School Activities Association.

(@ Thrre is created within tho Department of Education the Alaska School Activities
Association.

(b) The purposes of the association are to provide for the efficient governing of
interscholastic activities through the promotion of those activities and other inter-school
contests or programs sanctioned by the association and to assist in the promotion of those
other activites and interests as it may from time to time elect.

() A public or private school or school district in the state may become a member of
the association if it applies for membership. The Department of Education shall make
applications available to all public or private schools or school districts in the state.

(d) The governing body of the association shall be the board of control with at least one
member from each judicial district on the board of control. A member of the board shall be
elected from each regional activities association by the members of that region. The term of
office for each member is two years, except that one-half of the members elected to the first
elected board shall be elected for one-year terms under regulations prescribed by tho
commissioner of education.

() The board in consultation with the Department of Education 'nail appoint an
executive secretary, prescribe his duties and fix his compensation. He shall ser e at the pleasure
of tho board.

() The board of control of the existing Alaska High School Activities Association in
office on the effective date of this Act shall serve as the initial board of control for no longer
than six months.

() The Department of Education shall approve the association's constitution and
bylaws to ensure that all regions of the state are treated on a equitable basis and in the best
interests of the state. ( Sec 1ch 128 SLA 1976)

Sec. 14.07.054. Alaska School Activities Fund.

(a) The Alaska school activities fund is established within the Department of Education.

(b) The commissioner of education shall review the budget request of the Alaska School
Activities Association and request a sum he approves that is equitable to all regions of the
state.

(c) School districts and member schools of the Alaska School Activities Association
may appropriate money to the-fund. ( Sec 1 of 123 SLA 1976)



) 75
Chapter 30. Pupils

Article Article
1. Compulsory Education (Sec. 14.30.010 — 3. Education for Exceptional Children (Sec.
14.30.050) 14.30.180-14.30.350)
2. Physical Examinations (Sec. 14.30.060 — 4. Bilingual-Bicultural Education (Sec.
14.30.170) 14.30.400- 14.30.410)
Article 1. Compulsory Education
Section Section
10. When attendance compulsory 45. Grounds for suspension or denial of admission
20. Violation 47. Admission or readmission, when cause no
30. Report of violations and procedures longer exists
40. Repeaied — —" 50. Truant officers

14.30.0 KL-Wfiearattendance compulsory, (a) Every child between seven and 16 years

ittend school at the public school in the district in which vhe child resides during each

school term. Every parent, guardian or other person having the responsibility for or control of a
child between seven and 16 years of age shall insure that the child is not absent from attendance.

(b) This section does not apply if a child

(1) is provided an academic education comparable to that offered by the public schools
in the area, either by

(A) attendance at a private school in which the teachers are certificated according
to AS 14.20.020;

(B) tutoring by personnel certificated according to AS 14.20020; or

(C) attendance at a private school in which the average student proficiency is not
less than the average proficiency found in the public schools in the area at measured by nation-
al achievement tests; the Department of Education with assistance from representatives of tho
private schools shall promulgate regulations defining the subject areas \o be tested and tho
minimum average scores to be achieved;

(am Sec. 4 ch 126 SLA 1978)
(2) attends aschool operated by the federal government;

(3) has a physical or mental condition which acompetent medical authority determines
WI! make attendance impractical;

(4) isinthe custody of acourt or law enforcement authorities;
(5) istemporarily ill or injured;
(6) nas been suspended or denied admittance according to sec, 45 of this chapter;

(7) resides more than two miles from either a public school or a route on which trans-
portation is provided by the school authorities, except that this subsection does nor apply if the
pupil resides within two miles of a federal or private school which ho iseligible and able to attend;

(8) is excused by action of the school board of tho district at a regular mooting or by
the district superintendent subject to approval by the school board of tho district .it the next
regular meeting; (am Sec. 1ch 10 SLA 1977)

(9) has completed the 12th grade;

(10) is enrolled in a full-time program of correspondence study approved by the depart-
ment; in those school districts providing an approved correspondence study program, a student may
be enrolled either in the district correspondence program or in the centralized correspondence
study program;

(11) is equally well-served by an educational experience approved by the school board as
serving his educational interests despite an absence from school, the request for excuse is made in
writing by his parents or guardian, and approved by the principal or administrator of the school he
attends, (am Sec. 1ch 30 SLA 1976)

(Sec. 37-7-1 ACLA 1949; am Sec. 3b ch 98 SLA 1966; am Sec. 5 ch 71 SLA 1972; am Sec. 5 ch 190
SLA 1975)



(B) a person eligible to te admitted to an accredited postsecondary educational
institution; and

(3) establishes financial need ill accordance with standards for determining financial
need adopted by the committee under 20 USC sec.1070c-2.
(b) The committee shall, by regulation, establish a system of priority in the selection of

recipients of grants under sections 930—960 of this chapter under which students from "low in-
come" families or whose incomes are considered "low income” shall be given preference in the
award of the educational incentive grants.

Sec. 14.40.950. Limitation on grants, (a) No grant made under sections 930-960 of this
chapter may be in an amount less than $100 nor more than $1,500 for oach academic year.

(b) A grant awarded under sections 930—960 of this ch. pter may be used by a student only
at .in accredited postsecondary educational institution.

Sec. 14.40.955. Confidentiality of certain information. All information submitted in support
of a determination of financial need as provided in this chapter is confidential. However, an appli-
cant may inspect or copy information from his own application, or records relating to his own appli-
cation or authorize release of the application or records to designated individuals or organizations.

Sec. 14.40.960. Definitions. In sections 930—960 of this chapter

(1) "resident" means a person who, except for brief intervals, military service, attendance
at an educational or training institution, or for absence: for good cause shown, has resided in Alaska
and who has maintained his domicile in Alaska; domicile is the truo and permanent home of a
person Irom which ho has no present intention of moving and to which he intends to return when-
ever he is away;

(2) "undergraduate" moans a student who has not completed a baccalaureate, graduato
or professional degree.

(am Sec. 1ch 51 SLA 1978)

Chnptor45. Private and Donominationol Schools

Section Soction
10. Repealed 30. Attendance and annual reports required
20. Commissioner may furnish examination
questions for and grant diplomas to
oighth grade pupils

Soc._14.45.010. Repealed. (Sec. 59 ch 98 SLA 1966)

14.45.020. ~"Commissioner may furnish examination questions for and grant diplomas
to oighthTijrfittifpillufs. Tho commissioner may furnish final examination quostions for the eighth
grade pupils in private and denominational schools and grant eighth nrada diplomas in tho same
manner as in public schools. (Soc. 37-11-2 ACLA 1949)

Sec. 14.45.030M)AttDndnnce and annual reports roquirod. Toachors and others in chargo of
private omonominational schools shall make regular monthly attendance reports and annual re-
ports to the commissioner of edi cation in the same manner as teachers and superintendents in the
public schools. (Sec. 37-11-3 AC LA 1949)

Chaptor 47. Regulation of Educational Institutions. Repealed. (Sec. 5ch 25 SLA 1976)



S44.25.036 Alaska Statu §44.27.020 I 9 §44.21.

Legislative history report — For Effect
report on ch. 190, SLA 1972 (CSHB 499 ?}”;e”dm?
ami, see 1972 House Journal, p. 744. elementl

including
vocationa

Sec. 44.25.036. Repayment of loans. Repayment of loans under "elemeny
AS 44.25.030 — 44.25.038 shall be on an annual basis with repayment g prog!
commencing no later than 90 days after receipt of funds authorized to
be appropriated from the Alaska Native Fund to the regional _
corporation under § 6(a) (1) (A), P.L. 92-203. (8 1 ch 190 SLA 1972) Section

o 40. Creat

Sec. 44.25.038. Expiration of loan program. Because the 41 c(r)fr?p
purposes for which the loan program is created are limited, no loan may 42. Appoi
be made after five years from October 4, 1972. The program shall be <g> ﬁ (T:f)rrm)
inoperative 10 years from October 4, 1972. (8§ 1 ch 190 SLA 1972) 45 Chait

Chapter 27. Department of Education.
Article Editor1l
1. Board ond Department of Education (55 44.27 010 — 44.27.020) 44.27.040
2. Alaska State Council on the Arts (85 44.27.040 — 44.27.060) 44.19.900
3. Alaska Historical Commission (65 44.27.061 — 44.27.076) repealed |
(1980).
Article 1. Board and Department of Education.
Section
10. Board and commissioner of education Sec.
20. Duties of department Educati
44, 8§ 4

Sec. 44.27.010. Board and commissioner ofeducation. There is
at the head ofthe Department of Education a Board of Education. The
commissioner of education is the principal executive officer of the
department. (§ 11 ch 64 SLA 1959; nm § 12 ch 96 SLA 1967)

Am.Jur. 2d references. — 63 Am.Jur.  Am. Jur. 2d, Stntes, Territories and
2d, Public Officers und Employees, § 371,  Dependencies, 5 62.
"68 Am. Jur. 2d, Schools, 8 37 — 55; 72

CM___Sec. 44.27.020.Jbuties of department. The Department of
Educution shall

(1" " iminister the state’s program of education at the elgmentury,
secondary, and adult levels, including, but not limited to, programs of
vocational education and training, vocational rehabilitation, library
services, correspondence courses, adult basic education, ond
fire-service training, but not including degree programs of
i*>stsecondary education;

(2) administer the historical library;

(3) plan, finance and operate related school and educational
activities and facilities. (§11 ch 64 SLA 1959; am § 77 ch 69 SLA 1970
am § 5ch 86 SLA 1979)

78
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Section
10.
20.
30.

40.
50.
60.
70.
80.
90.
100.
110.
115.
120.
130.
140.
150.

160.
170.

175.
1SO.

CHAPTER 60.
PRE-ELEMENTARY (EARLY
CHILDHOOD) SCHOOL

Requirements

Exemption

Application for a certificate of
approval

Denial of approval; hearing
Duration of approval

Display of certificate

Certificate of approval

Insurance

Records

Physical examination for children
(Repealed)

Staff

Recognition of special needs
Disaster plan

Facility inspections

Changes in major written policies.
plans, programs
Nondiscrimination

Programmatic requirements of the
pre-elementary schools
Transportation

Definitions

4 AAC 60.010. REQUIREMENTS, (a) Every
person, institution or agency operating a school
for children ages three through five years, when
the school’s primary function is educational,
shall apply to the department for a certificate of
approval.

(b) The educational component of all
pre-elementary programs is under the general
supervision of the department in cooperation

with

the Department of Health and Social

Services. Those programs not approved by the
Department of Education are supervised by the
Department of Health and Social Services.

()

Before admitting a child whose school

expenses could be the responsibility of
departments of state government, authorization
of eligibility should be requested from the
appropriate department by the school. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060
AS 14.35.080(4)
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4 AAC 60.020. EXEMPTIONS. The following
are exempt from 4 AAC 60.010:

(1) schools maintained by the United States
or funded entirely with federal funds;

(2) courses of instruction on religious
subjects given under the auspices of a religious
organization, such as church schools, vacation
Bible schools, or similar denominational
programs;

(3) schools that enroll six children or less.
(Eff. 4/2C /73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.030. APPLICATION FOR A
CERTIFICATE OF APPROVAL, (a)
Application for a certificate of approval must be
submitted on a form prescribed by the
department.

(b) No pre-elementary school may represent
that its program has a sponsorship, approval,
characteristics, affiliation, or accreditation
which it does not have, nor may any school
cause a likelihood of confusion or
misunderstanding as to any of these matters.

(c) Before issuing a certificate of approval, the
department shall conduct an investigation of the
applicant, including the proposed plan for the
education and supervision of children and the
mode of operation of the prc-clemcntary school.
If the results of the investigation reveal that the
primary purpose of the school is educational and
that applicable regulations adopted by the
department are satisfied, a regular certificate of
approval shall be issued.

(d) The department may grant a conditional
certificate of approval for programs with minor
deficiencies correctable within a time specified
on the permit, but not exceeding s'x months.
(Eff. 4/20/73, Reg. 45; am 5/20/77 xeg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.040. DENIAL OF APPROVAL;
HEARING, (a) A school or program denied a
certificate of approval by the department is
entitled to a hearing before the state Board of
Education at a regular meeting of the board ifa

EDUCATION
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4 AAC 60.020
4 AAC 60.050

written appeal is received by the commissioner
within 15 days of the date of denial mof
certification.

(b) The decision of the board on the appeal is
final. (Eff. 4/20/73, Reg. 45; am 5/20/77, Reg.
62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.050. DURATION OF APPROVAL.
(a) A certificate of approval remains in effect for
a period of no more than five years from date of
issuance.

(b) A certificate may be revoked or suspended
for failure to comply with the requirements of
this chapter or other statutes and regulations
governing the health, safety and welfare of
students and employees.

(c) If the department has reasonable cause to
believe that the holder of a certificate has failed
to comply with this chapter or other applicable
statutes and regulations, it may notify the
holder of the basis for its belief and schedule a
hearing on the matter to determine whether the
certificate should be revoked or suspended. The
commissioner shall appoint a hearing officer to
preside over the hearing and to control its
proceedings. The hearing shall be public, and all
interested persons who have information
relevant to the inquiry shall be permitted to be
heard or to submit written statements and
arguments, or both. A record shall be kept of
the hearing.

(d) Following the hearing, the hearing officer
shall prepare his findings and conclusions and

recommend appropriate action to the
commissioner. The commissioner shall review
the hearing officer’s recommendations jnd

decide what, if any, action should be taken.

(e) A certificate holder whose certificate has
been revoked or suspended by the commissioner
may request, in writing and within 15 days of
receiving notification of the commissioner’s
decision, that the board review that decision. A
review will be made by the board or a
committee of the board in the same manner
as that provided in 4 AAC 60.040. The
decision of the board is final. (Eff. 4/20/73,
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Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.060. DISPLAY OF CERTIFICATE.
The certificate of approval must be displayed in
a prominent place in the pre-elementary school.
(Eff. 4/20/73, Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.070. CERTIFICATE OF
APPROVAL. The certificate of approval must
include

(1) name of pre-elementary school;

(2) address of pre-elementary school;

(3) maximum allowable number of children;
(4) effective dates of certificate;

(5) ages of children to be enrolled;

(6) minimum number of staff members
required to be in attendance while children arc
present. (Eff. 4/20/73, Reg. 45; am 5/20/77,
Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.080. INSURANCE, (a) Each
nonpuolic, pre-elementary school must have
bodily injury liability insurance in an amount
. not less than S100,000 per child, S300.000 per
accident, with a company authorized to do
business iri the State of Alaska. Policies must
contain the following endorsement:

“In the event of cancellation of this policy,
the company agrees to give 30 days’ advance
notice to the Department of Education, Pouch
F, Juneau, Alaska 9981 1.”

(b) If the insurance required under (a) of this
section is allowed to lapse more than once in a
12-month period, the second policy lapse is
grounds for termination of approval. (Eff.
4/20/73. Res. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)

AS 14.07.060

RECORDS. The

4 AAC 60.090.

EDUCATION

4 AAC 60.050
4 AAC 60.115

pre-elementary  school shall maintain an
individual record for each pupil enrolled which
must contain not less than the following:

(1) child’s full name, birth date, and current
address;

(2) name and address of parents or legal
guardians;

(3) telephone numbers and instructions how
the parents may be reached during school hours;

(4) names and addresses of
authorized to take the child from school;

persons

(5) a record
status of the child;

indicating the immunization

(6) a Cumulative Health Record Form. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.100. PHYSICAL EXAMINATION
FOR CHILDREN, (a) Not more than three
months before first entering school, each child
must have a tuberculosis skin test which meets
the requirements of 7 AAC 27.213.

(b) Before first entering school, each child
must have received the immunizations required
by 4 AAC 06.055. (Eff. 4/20/73, Reg. 45; am
5/20/77, Reg. 62; am 8/17/78, Reg. 67; am
9/24/82, Reg. 83)
Authority: AS 14.07.020(7) and (8)
AS 14.07.060
AS 14.30.070

4 AAC 60.110. PHYSICAL EXAMINATIONS
FOR EMPLOYEES AND VOLUNTEERS. Re-
pealed 5/20/77.

4 AAC 60.115. STAFF, (a) All staff members
must have a physical examination annually ana
not more than three months before initial
employment in the pre-elementary school. This
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physical examination must include proof of
negative Tine test. It is the responsibility of the
operator to maintain a personnel file for each
employee in which the results of the current
physical examination are kept. This file is
subject to inspection by the department.

(b) AIll volunteers who work in the classroom
or who provide direct services to children must
present to the operator proof of a negative Tine
test taken not more than three months before
initial service. This test must be repeated
annually.

(c) Schools subject to the provisions of this
chapter shall comply with all applicable statutes
and regulations  concerning labor and
employment practices. (Eff. 5/20/77, Reg. 62)

Authority: AS 14.07.020(7) and (8)
AS 14.07.060

4 AAC 60.r 1. RECOGNITION OF SPECIAL
NEEDS. At the age of three years, an
exceptional child may receive; special assistance
as a part of the local school district’s annual plan
of services for special education. Any
pre-elementary school which provides services
for an exceptional child and receives state funds
for providing those services must adhere to state
guidelines for special education programs. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060
AS 14.30.180

4 AAC 60.130. DISASTER PLAN. Each
pre-elementary school shall develop a disaster
plan  which  must include provisions for
accountability for each child in the school until
he is released to an appropriate authority. (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(7) and (8)
AS 14.07.060

4 AAC 60.140. FACILITY INSPECTIONS, (a)
Each pre-elementary school shall request an
inspection by public safety and health agencies
and shall conform to standards established by
those agencies.

(b) Copies of documents
satisfactory compliance with health and safety
standards must be filed with the department
before the issuance of a certificate of approval.

EDUCATION
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4 AAC 60.170

(Eff. 4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(7) and (8)

AS 14.07.060
4 AAC 60.150. CHANGES IN MAJOR
WRITTEN POLICIES. PLANS, PROGRAMS.
Major changes in written policies, plans,

programs and other information included in the
initial application must be transmitted to the
department within 30 days following
implementation of the change. (Eff. 4/20/73,
Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.160. NONDISCRIMINATION. No
pre-elementary school will be approved unless it
adopts a policy of nondiscrimination in respect
to race, sex, creed, color or religion with the
following exceptions:

(1) a pre-elementary school established for an
identified group  (e.g., physical-mental
handicaps) may serve that group only but
otherwise may not discriminate;

(2) a religious group may elect to serve
children that adhere to its religious beliefs but
otherwise may not discriminate. (Eff. 4/20/73,
Reg. 45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.170. PROGRAMMATIC
REQUIREMENTS OF THE
PRE-ELEMENTARY SCHOOLS, (a) The
pre-elementary  school shall provide the
following information, in writing, to the
department: the philosophy of education; the
goals and objectives of the school; the program
model and teaching techniques used in achieving
the stated goals and objectives; daily educational
activities schedule including provisions for
individual activities, small group activities and
large group activities; the number and ages of
the children to be served along with the number
of staff members working with the children;
provisions for parental involvement; a copy of
all public advertisements regarding the school; a
copy of the personnel and administrative rules
of the school; and a copy of all administrative
forms used by the school.

(b) A must  have

pre-elementary  school



Register 62, July 197) EDUCATION 4 AAC 60.170
4 AAC 60.180

sufficient staff to provide for each child’s (5) *“certificate of approval” means a regular

physical care and to offer individual attention to certificate issued to an operator of a

children as it may be needed as well as time to pre-elementary school who has met the

interact with children for the benefit of their minimum r ‘,uirements of this chapter;

conceptual and language growth. The number of

staff and their utilization should reflect (6) “operator” means the person legally

programmatic requirements, differences in the responsible for the pre-elementary school;

needs of the children served and should permit

flexible groupings. (7) repealed (Eff. 5/20/77, Reg. 62);

(c) There must be at least two staff members, (8) “staff member" means anyone who

one of whom may be a teacher-aide, present n provides direct services to children in the

each building. They must be stationed
sufficient proximity to be of aid in emergency
situations.

(d) The operator shall provide a written
training plan for each staff member who serves
in the capacity of teacher, leacher-aide or
assistant teacher. This plan must include
provisions for preservice and inscrvice training
and must indicate frequency as well as content.
All such training is subject to the approval of the
department.

(e) The department shall investigate to
determine whether the programmatic objectives
of the school are being met. (Eff. 4/20/73, Reg.
45; am 5/20/77, Reg. 62)

Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.175. TRANSPORTATION. An adult
must be designated to accompany the driver and
provide for pupil safety when more than six
pupils are transported in a vehicle. (Eff.
5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060

4 AAC 60.180. DEFINITIONS. Unless the
context indicates otherwise, in this chapter

(1) “department” means the Department of
Education;

(2) “board”
Education;

means the state Board of

(3) “commissioner” means the Commissioner
of Education;

(4) "pre-elementary school” means a school
for children ages three through five years whose
primary function is educational;

4-40

classroom and may be any of the following:

(A) a person
salaried;

19 years or over who is

(B) classroom volunteers who are at least
19 years of age;

(C) student aides who are enrolled in a
training program who are at least 16 years of
age;

(9) repealed (Eff. 5/20/77, Reg. 62). (Eff.
4/20/73, Reg. 45; am 5/20/77, Reg. 62)
Authority: AS 14.07.020(8)
AS 14.07.060
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MEMORANDUM May 14, 1983

SUBJECT: Regulation of religious schools
(CSHB 357 (HESS))

TO: Representative Milo Fritz
Chairman, Health, Education, and
Social Services Committee

FROM: Keith B. Levy )(b»
Legislative Counsel

Enclosed is a copy of CSHB 357 (HESS), relating to the regu-
lation of religious schools. The bill raises a number of
constitutional questions. Because these constitutional
requirements must be balanced against one another, there Iis
virtually no way to guarantee that the bill is valid. In my
opinion, however, the bill does a good job of balancing the
constitutional requirements and is probably not unconsti-
tutional.

In regulating religious schools, the state must consider the
"free exercise”™ and "establishment" clauses of the state and
federal constitutions. These provisions essentially prohibit
the state from unduly burdening the free exercise of religion
and from becoming so involved in the regulation of religious
schools as to encourage or inhibit religious activity. On
the other hand, the ™"equal protection”™ clauses of the state
arl federal constitutions require the state tc justify
treating religious schools differently from otj.er private
schools. Moreover, while the state may nhot excessively regu-
late religious schools, it also has an obligation to provide
a reasonable education to school age children. Reconciling
these different interests with one another is no easy task
and it is difficult to predict which of these will take
precedence in the courts.

CSHB 357 (HESS) exempts certain religious schools from all
state laws and regulations relating to education except laws
concerned with health, Tfire safety, sanitation, immunization,
and physical examinations if the schools agree to comply



Representative Milo Fritz
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May 14, 1983

with certain minimal statutory requirements. The schools
affected by the bill are those that are operated by a church
or other religious organization that is exempt from federal
taxation and do not receive state or federal funding (AS
14.45.040). Children attending these schools are exempt
from the state®"s compulsory attendance law (AS 14.30.010).
The schools that opt to comply with the minimal statutory
requirements must maintain attendance and enrollment records
(AS 14.45.030(b)), notify the public school superintendent
if a child is no longer enrolled or attending (AS 14.45.-
030(b)), administer a nationally standardized test to be
selected by the individual schools that measures English
grammar, vreading, spelling, and mathematics (AS 14.45.035),
and operate on a regular nine month schedule (AS 14.45.-
030(c)). Parents of children attending these schools must
file enrollment and attendance records with the local public
school superintendent (AS 14.45.030(b)). Religious schools
that choose not to comply with these standards remain sub-—
ject to the same regulations as all other private schools.

The First Amendment to the United States Constitution and
Article 1, section 4 of the Constitution of the State of
Alaska provide

No law shall be made respecting an establishment of
religion, or prohibiting the free exercise thereof.

The free exercise clause has been interpreted to mean that
the state may not unduly burden the right of a parent,

child, or church to freely exercise a particular religion,
unless the state can show a compelling state interest.
Sherbert v. Verner, 374 U.S. 398 (1968). Even when the
state can show a compelling interest in regulating religious
schools, it must also show that the regulation is by the
least burdensome means.

CSHB 357 (HESS) allows the state to regulate health and
safety standards, to require certain standardized tests, and
to assure regular attendance by the children. None of these
requirements appears to be unduly burdensome on the free
exercise of religion. The state clearly has a compelling
interest in maintaining health and safety standards and
these standards, 1if reasonable, generally have no connection

tc the exercise of religion. The interest justifying the
standardized test requirement is the state"s obligation to
provide an education for children. The requirement 1is not

unduly burdensome because the individual schools are
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permitted to select the test of their choice provided that
the test measures achievement in certain basic areas. Beyond
that, the bill does not regulate curriculum in the religious
schools. Finally, the bill requires certain attendance
reports from the schools and the parents of children
attending them. Again, the reporting requirements are mini—
mal and are justified by the state®s interest in assuring
that the children are receiving an education. Accordingly,
the bill probably does not infringe on the right to the free
exercise of religion.

The analysis of the bill under the establishment clause is
similar to that under the free exercise clause. Legislation
must be substantially neutral toward religion. Epperson v.
Arkansas, 393 U.S. 97 (1968). Excessive entanglement in the
regulation of religious organizations 1is not permitted.
Lemon v. Kurtzman, 403 U.S. 602 (1971).

The bill minimizes the state"s involvement in regulating
religious schools by exempting them from the state"s general
education regulations if the schools agree to comply with
certain minimal standards. Of these standards, the only one
that might present a problem by excessively involving the
state in the regulation of religion is the attendance
reporting requirement. In Surinach v. Pesquera de Busquets,
604 F.2d 73 /1st Cir. 1979), the court found state require—
ments that religious schools release extensive financial and
other data unconstitutional. The statute challenged in that
case can be distinguished from CSHB 357 (HESS), however,
because the bill only requires attendance reports, the
reports must be released by the parents, and they can be
justified by the state's obligation to ensure that children
receive an education. The attendance reports are probably
not an excessive entanglement by the state in the regulation
of religious schools.

The equal protection clauses of the Fourteenth Amendment of
the United States Constitution and Article |, section 1 of
the Constitution of the State of Alaska require the state to
justify the statutory creation of a class based on religion.
The classification

. must be reasonable, not arbitrary, and must rest
upon some ground of difference having a fair and sub-—
stantial relation to the object of the legislation, so
that all persons similarly circumstanced shall be
treated alike.
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Isakson v. Rickey, 550 P.2d 359, 363 (Alaska 1976).

CSHB 357 (HESS) creates a class of religious schools which
are exempt from most state regulations that apply to other
private schools. Since the exemptions are substantially

tied to the free exercise of religion, however, they can be
justified on the basis that there is a substantial relation—
ship be ween the exemptions and the goal of the legislation.
Only if the exemptions were not tied to the exercise of
religion or some other valid governmental purpose would the
bill violate the equal protection clause.

The bill"s deregulation ~.f religious schools may raise a
problem with respect to thestate®s obligation to provide an

education to all children in the state. Itis not clear,
however, that this obligation is mandated by the consti—
tution. Article VII, section 1 of the Constitution of the

State of Alaska provides, in part,

The legislature shall by general law establish and
maintain a system of public schools open to all
children of the State, and may provide Tfor other public
educational institutions.

It is not clear whether this provision merely obliges the
state to provide the opportunity for an education to all
children of the state, or if it includes the obligation to

ensure that they actually receive an education. If the
latter is true, then the state would be restricted in the
degree to which it may deregulate religious schools. Even

if that is the case, however, CSHB 357 (HESS) probably does
impose sufficient requirements on the religious schools to
ensure a minimal level of quality of education. Thus, the
bill probably does not violate any obligation the state has
to provide an education to children in the state.

In conclusion, CSHB 357 (HESS) 1is probably constitutional
although the necessary balancing of constitutional require—
ments makes it difficult to be certain of this. ldeally,
legislation regulating religious schools will place minimal
burdens on the schools and require minimal state involvement
while requiring the schools to meet minimal educational
requirements to ensure that the children are receiving an
education. In my opinion, the bill successfully strikes
this balance.

207002"



Pouch Y, Stale Capitol
Juneau, Alaska 99811
(907) 465-3991

May 13, 1983
MEMORANDUM
TO: Representative Sam Pestinger

FROM: Leslie Longenbaugh®~"*"*
Research Staff

RE: Other States®" Regulation of Religious Schools
Research Request 83-159

Ed Essa of your staff asked that we provide information about states
that regulate religious and other nonpublic schools differently. My
preliminary work,- provided to you on May 4, revealed five states that
exempt religious schools from some state regulation to which other
nonpublic schools are subject. Upon Tfurther investigation, 1 TfTound
significant differences in regulation in only three states: Maryland,
North Carolina and Tennessee. Below 1is a brief description of the
statutory_distinctions made by each state; 1 have attached copies of
the pertinent state statutes.

Maryland

Maryland requires that private 'noncollegiate"” schools obtain a state
certificate of approval before they may operate in the state. The
issuance of such a certificate of approval 1is contingent upon the
state board of education®"s finding that the "facilities, conditions of
entrance and scholarship, and educational qualifications and standards
are adequate and appropriate™ for the type of school.l

Specifically exempted from the requirement of a certificate of ap-"oval
are all institutions "operated by a bona fide church organization..."2
Schools that come under this exemption may not receive any state funds
other than funds for the state food service program.

All private noncollegiate schools in Maryland, including the religious
schools that are exempt from the certificate of approval, must make an-
nual reports of their enrollment and courses of study.3 in addition,
1 Annotated Code of Maryland, Education 8§ 2-206 (e)(2).

2 ACN § 2-205 (3)®)-

3 ACN § 2-205.
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Sttt Arsic1 913w 357; but, because of the timing of the teleconference
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NEA-Alaska members wanted to participate in this teleconference for HB

to fall during

ﬂ iqﬁy,‘ the peak hours of the school day, in every region of Alaska, they find

MlL_mmhmﬁm themselves unable to testify. Therefore, on behalf of over 6,000

. teachers NEA-Alaska submits this written testimony in opposition to HB

hW&%K@%gj_ 357 "An Act relating to the regulation of religious schools".
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( itk Paikef Our opposition 1is premised both on constitutional and educational

Region IIl Director grounds.
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ot The State of Alaska is not and cannot be concerned with instruction in

Motilri) IV DifOClor sectarian, religious matters; but in non-sectarian disciplines such as
mat.hemat.iC , science, English, history, civics4 physical and vocation—
al educn ion, etc. the state is and must he concerned. The Alaska

Ir‘ﬁﬁhﬂﬁﬁ% State Constitution in Article 1, Section 1, "inherent Rights", states:

timit. 1 AV, 1

"SECTION 1. This constitution is dedicated to the principles
- that nil persons have a natural right to life, liberty, the

(' A pursuit of happiness, and the enjoyment of the rewards of their
Jﬁém:%oMmm own industry; that all persons are equal and entitled to equal

mk§QXi.li rights, opportunities, and protection under the lav?; and that all
1o Wilhon persons have corresponding obligations to tho people and to the
r.ryioti VI Director State."
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[IviMiM VI Diioi tor educational programs offered hv religious institutions

HB 357 removes all oversight and regulation by tho State for those

SUA fioy >11D who do not
Ancinifii'j" AlL*nK» 99,11 receive federal or state funds. In doing so, HB 357 forces tho State
Il Stotil . to abdicate its vresponsibility in the education, health and social,
Huo'0fi VI Director services of youngsters enrolled in religious schools. The State of

02Mf Ml /voliuV

Anchnf.io aiv.v.iy’)004 Alaska will not be able to ensure that religious school

Dﬁrcw* at onje
Oox %

enjoying equal rights, opportunities and protections under the

students are

Aiisko *9fi2/ Section 14.45.030 as amended denies the State the power to

receive and examine reports about the educational
offered in religious schools;

programs

law:



Section 6. AS 14.45.030 Sentence addition to paragraph (c).

Such school shall report annually the number of students enrolled in
each grade and provide a copy of the school calendar to the department
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REP. MAE TISCHER MEMBERS:
CO-CHAIRMAN REP. MIKE MILLER
VICE CHAIRMAN
REP MILO FRITZ REP. BETTE CATO
CO-CHAIRMAN

REP. MIKE DAVIS

o REP. PETER GOLL
REP. NIILO KOPONEN
STATe CamAL HEALTH, EDUCATION AND SOCIAL. SERVICES COMMITTEE

JUNEAU. ALASKA 99811
(907)465-3777

MEMORANDUM

TO: House HESS Committee DATE: May 12, 1983

FROM: Linda Otey,, Committee Staff

RE: Summary/ HB 357 "An Act relating to the regulation of religious
schools"

Enclosed is material that has been gathered in an attempt to more clearly
understand the issue of "de-regulation® of church schools while maintaining
some monitoring of the constitutional mandate to provide for public education.
A sectional analysis of the bill has been provided by Legislative Counsel.

He suggests that HB 357, as written, is probably unconstitutional with respect
to the equal protection clauses of the State 8 Federal Constitutions.

"The bill exempts certain private schools from requirements that
apply to all other private schools..."”

With the understanding of the desire and need to resolve this issue legislatively,
staff has contacted Ms. Patricia Lines, Director of Law 8 Educations Center of the
Education Commission of the States (ECS), Der.ver, Colorado. Ms. Lines has been
working on this issue nation-wide and is extremely well versed in the objectives
it encompasses. Her article, State Regulation of Private Education is enclosed
for your review. Ms. Lines lias been very helpful and has emphasized the need

for legislative rosolve through investigation of current regulation as well as

the interest and need for religious school de-regulation and how best the two
goals can work together. Ms. Lines also suggested that it would be in the best
interest of expeditious and sound legislation for the issue to be dealt with

away from the political arena; allowing each interest room for rational
communication and resolution.

1). Seperation of Church 8 State - First Amendment, U.S. Constitution

2). Equal Proteclion Clause - Fourteenth Amendment, U.S. Const. 8
Art. 1, Sec. 1, Ak. Const.
3). Providing Public Education - Art 7, Sec 1, Ak. Const. 8 U.S. Const.

With the adivce of our Legislative Counsel, in approaching the Alaska Statutes
for revision, these three issues must be carefully meshed in order to be
effectively implemented. A proposed Committee Substitute will be forthcoming.

folder content:

left right

bill 6 statutes Summary National Comparison
Pre-Elem Regulations Sectional/Levy ECS Report

Fiscal Note 0 Pat Lines Article Coniments/Glover

Jacobus Summary
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HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

April 20, 1983

Ms. Pat Lines

Educatic. “6mmission of the States
Suite 300

Lincoln Tower Bldg.

1860 Lincoln St.
Denver Colorado 80203

Dear Ms. Lines:

In appreciation for the information you were able to extend to
me in our telephone conversation earlier today, I would like to thank
you for your time and efforts in forvarding any further background
in regard to the issue concerning the exempting of religious schools
from State government.

The,enclosed bill has been proposed to the Alaska State Legislature
and is currently being reviewed by the Health, Education and Social
Services Committee. This language, however, has been declared unconsti—
tutional through a legal opinion from our Legal Services Division attorney,
Keith Levy (attached).

Any further assistance you are able to offer will be appreciated.
We will be scheduling the legislation for hearings in the very near

future.
Respectfully
Linda Otey, Committee Aide
House HESS Committee
cc: Rep. Milo Fritz, Co-Chair HESS
Rep. Mae Tischer, Co-Chair HESS

enclosures
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LEGISLATIVE AFFAIRS AGENCY
M/
M EMORANDUM April 18, 1983
£1

SUBJECT: Requlation_gf religious schools n

Ujg 357)
TO: Representative Milo Fritz ]
FROM: Keith B. Levy

Legislative Counsel N

You have requested a sectional analysis of HB 357, an Act
relating co the regulation of religious schools. In
general, the bill amends certain sections of Title 14 of the
Alaska Statutes to remove state control of schools operated
by a church or other nonprofit religious organization that
is exempt from federal taxation and does not receive state
or federal funding for its educational progranm.

Section 1 of the bill amends AS 14.07.020(8) to remove pre—
elementary schools and the educational component of
nurseries operated by these religious groups from the
supervision of the Department of Education. The law
currently requires the Department of Education to supervise
these programs.

Section 2 of the bill amends AS 14.30.010(b) (1) to exempt
children attending a school operated by one of the religious
organizations described above from the requirement that
children between seven and 16 years of age attend public
school. It also makes clear that these schools need not
have an average student proficiency that is at least equal
to the average proficiency found in public .schools in the
same area. AS 14.30.010(b) (1) currently requires such
proficiency of all private schools,,

Section 3 excludes the schools described above from the pro-—
visions of AS 14.45.020. As presently written, AS 14.45.020
allows the commissioner of education to furnish final
examination questions and grant diplomas for eighth graders
in private schools.



Representative Milo Fritz
Page 2
April 18, 1983

Section 4 amends AS 14.45.030 to exempt the schools
described above from monthly attendance and other reporting
requirements currently applied to public and private
schools.

Section 5 amends AS 44.27.020(1) to exclude the schools
described above from the general duty of the Department of
Education to administer the state"s program of education.

You should be aware that HB 357, as currently written,
presents a constitutional problem with respect to the equal
protection clauses of the state and federal constitutions.
The bill exempts certain private schools from requirements
that apply to all other private schools. The factors that
distinguish the exempt schools from the nonexempt schools

are their federal taxation exemption status, that the educa—
tional programs involved do not receive state or federal
funding, and that they are operated by a church or other
nonprofit religious organization.

The equal protection clause of the Constitution of the State
of Alaska (Article 1, section 1) has been interpreted to
mean that legislative classifications

...must be reasonable, not arbitrary, and must rest
upon some ground of difference having a fair and
substantial relation to the object of the legislation,
so that all persons similarly circumstanced shall be
treated alike.

Isakson v. Rickey, 550 P.2d 359, 363 (Alaska 1976).
Accordingly, the distinguishing factors mentioned above must
meet this test i1f HB 357 is to survive a constitutional
attack. Although some of the distinguishing factors do meet
the test, at least one probably does not.

Singling out schools which do not receive state or federal
funds for exemption from certain state requirements probably
has a fair and substantial relationship to the goals of the
legislation in the sense that the state has less of an
interest in controlling such schools. The same may be true
of schools with nonprofit status under federal taxation

laws. However, a provision which singles out a school
merely because 1t is operated by a church or other religious
organization is subject to greater scrutiny. The
legislature may be called upon to justify treating a
private, nonprofit school which does not receive state or
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federal funding in a different manner than a private,
nonprofit school which does not receive federal funding and
is operated by a church or other religious organization.

The only difference between the two classes of schools is
that one is run by a religious group and the other 1is not.
To justify such a distinction, the legislature would have to
show a very substantial relationship between the distinction
and the goals of the legislation. Moreover, the goals of
the legislation must be constitutionally legitimate. In my
opinion, the classifications created by HB 357 lack this
level of justification to the extent that they are based
solely on religion. For this reason, the bill is probably
unconstitutional.

KBL:1jb
15/009
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MEMORANDUM

TO: Senator Joe Joseplison
Chairman, Senate HESS Committee

FROM: Representative Randy Phi 11"
DATE: May 25, 1983
RE: CS HB 357 (RLS)

During the House floor debate on the captioned bill, Representative
Koponen and 1 offered the attached amendments for consideration.
These amendments failed the House.

The amendments were offered so that this bill would apply equally to
all nonprofit private schools (t,0 include religious schools). 1
have some real concern that the bill as is presently drafted could
open the door to some lawsuits concerning the constitutionality of
singling out religious schools for special treatment. It was my
feeling that by extending the provisions to all nonprofit private
schools, this problem could be avoided.

1 would appreciate it if you and your committee would take the
attached amendments into consideration when you review this
legislation.

IT you have any questions, please do not hesitate to contact me.

received,

MAY 261983

Josephnon,
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Koponen and Phillips
offered in the HOUSE: By

To: cs HOUSE BILL No, 3°7 RULES)
SENATE BILL No.

Page: Line:

PAGE 1, LINE 6

Delete: "religious”

Insert: ‘"private"

PAGE 1, LINE 14, following "by a"

Delete: ‘'church or other nonprofit religious"

Insert: "private nonprofit"

PAGE 2, LINE 6, following "by a ™
Delete: "church or other nonprofit religious”
Insert: "private nonprofit"

PAGE 2, LINE 10, following "A"
Delete: "religious”

Insert: "private nonprofit"”

PAGE 2, LINE 23, following "in a"
Delete: "religious”

Insert: ‘“private nonprofit"”

PAGE 2, LINE 25, following "in the"
Delete: ‘"religious”

Insert: ‘"private nonprofit"”

PAGE 2, LINE 29, before "school"
delete: ‘"religious”

insert: "private nonprofit"”
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AMENDMENT * 1 (continued)

Offered in the HOUSE:

PAGE 3,

Delete:

Insert:

PAGE 3,

Delete:

Insert:

PAGE 3,

Delete:

Insert:

PAGE 3,

Delete:

Insert:

PAGE 3,

Delete:

Insert:

PAGE 3,

Delete:

Insert:

PAGE 3,

Delete:

Insert:

H 70

To:

Page :

LINE 1, following "The"

“"religious”

"private nonprofit"”
LINE 3, following 'the"

“"religious”

“private nonprofit”
LINE 4, following '"a"

“"religious”

“private nonprofit”
LINE 12, before'school”

“"religious”™

"private nonprofit"”
LINE 14, following 'the"

“"religious"”

"private nonprofit"”
LINE 18, following "A"

“"religious"

"private nonprofit"”
LINE 22, following "A"

“"religious"

"private nonprofit"

By :
HOUSE BILL No.
SENATE BILL No.

Line:

page



AMENDMENT "™ 1 (continued)

Offered in the HOUSE: By :
To: HOUSE BILL No.

SENATE BILL No.

Page : Line:
PAGE 3, LINE 25, following '"the"
Delete: ‘"religious"”
Insert: ‘'private nonprofit"”
PAGE 3, LINE 26, following "chapter™
Delete: “"religious"
Insert: "private nonprofit"”
PAGE 3, LINE 27, following "by a "
Delete: *church or other nonprofit religious"

Insert: "private nonprofit"”

PAGE 4, LINE 8, following "by a"
Delete: "church or other nonprofit religious”

Insert: "private nonprofit"”



Offered in the HOUSE:

page 1,
Delete:
PAGE 2,
Delete:
PAGE 3,
Delete:
PAGE 4,

Delete:

H 70

To: CS

Page:

LINE 15
"direct"”
LINE 8
"direct”
LINE 29
“direct"
LINE 10

"direct"

AMENDMENT

By :
HOUSE BILL No.
SENATE BILL No.

Line:

KOPONEN AND PHILLIPS

357 (RULES)



HB 35? TITLE & SPONSOR SOFHARY 12 :30
AMENDED TITLE:
AN ACT RELATING TO THE REGULATION OF RELIGIOUS SCHOOLS
PRIME SPONSOR: FRITZ.
C@FSPONSORS: TISCHER , PESTINGER , FURNACE , WARD, FLOOD.
CURRENT STATUS: 5/719/83 IN <H> RULES
HB 357 HOUSE ACTION 12:31

DATE SEQ PAGE LEGISLATIVE ACTION
04/14/83 01 0861 FIRST READING .. COMMITTEE REPORTS
05/19/83 02 1426 HESS — CS05
05/19/83 03 1427 HESS F/NOTE EQUALS ZERO

RULES

KKIEE D &3 KKtt o=« KK*

5/21/83

5/721/83

PAGE

2

OF

OF



PUBLIC SERVICE ANNOUNCEMENT 5/4/83
STATEWIDE TELECONTERENCE

May 13, 1p.m. until 2:30 p.m. PST

Subject: HB 357 "An Act relating to the regulation of religious schools".
Contact: Linda Otey, HESS Committee Aide

FOR IMMEDIATE RELEASE

The House HESS Committee will be inviting the Senate HESS Committee

to join them in a statewide teleconference regarding HB 357 "An Act
relating to the regulation of religious schools. The teleconference
will be held at 1p.m. on May 13, (PST) and will end at 2:30p.m. PST.

The meeting will be held in Juneau in Court Room A of the Court Building.
:;t would be appreciated, in the essence of time, if those wishing to
testify would coordinate their testimonies to specific subject areas
addressed by this legislation so as not to create a repetitious
testimony that might not allow all witnesses to testify due to time

contraints. Written comments my also be submitted to the House

HESS Committee, Pouch V, Juneau, Alaska 99801.



(Alaska J&ate “legislature

REP. MAE TISCHER MEMBERS:
COCHAIRMAN REP. MIKE MILLER
VICE CHAIRMAN
REP. MILO FRITZ REP. BETTE CATO
COCHAIRMAN REP. MIKE DAVIS
. REP. PETER GOLL
/hEd/pm‘mB REP. NIILO KOPONEN

i HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

STATE CAPITAL
JUNEAU. ALASKA 99811
(907)465-3777

April 22, 1983

Pastor Paul Glover

Harvestor Christian Church
and Academy

9101 Brayton Drive

Anchorage, Alaska 99507

Dear Pastor Glover:

Enclosed is a copy of a legal opinion regarding HB 357, the

religious school Jlegislation. The opinion has been con-
cluded based on the legislation as written 1in its oriqinal
form.

We are in the process of researching the relationship of
religious®; non-profit and private schools to other states

and how best to draft legislation keeping with the intent
and, at the same time, standing the test of constitution-
ality.

I will be happy to keep you informed as to the status of the
legislation.

Sincerely,

Linda Otey
Committee Aide
House HESS Committee

cc: Representative Milo Fritz, Co-chairman
Representative Mae Tischer, Co-chairman



Testimony of Burton Carney

Associate Pastor and Principal of
Harvester Christian Church and Academy
Anchorage, Alaska

November 29, 1982

Regarding
Nev. ”Regulations Being Proposed By
Alaska Department of Education
For

Pre-Elementary School Programs

Remarks regarding the Task Force that prepared this proposal.

Dr. Marshall Lind"s Response to the Draft Report dated
February 2, 1982, specifically states, "The Task Force will be
made up of persons from the state who are knowledgeable in the
area of preschool education and who represent the various groups
who will be impacted by the plan for managing preschool programs."”

Although churches have a sizeable number of the pre-elementary
programs in this state, no individuals were chosen from this
impacted group to serve on the Task Force that wrote this proposal.
Some of the major flaws of this proposal can be traced to the
absence of these people from the Task Force.

4 AAC 60.019 (Draft page 3) CERTIFICATE REQUIRED

The first amendment to the U. S. Constitution plainly says,
"Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof;" It is a clear violation
of the principle of the separation of church and state for DOE
regulations to require that a ministry of our church be LICENSED
by the government. This interferes with the "free exercise" of
our religion.

This proposal must be rewritten. No licensure or regulations
that interfere with the "free exercise of religion"™ can be accepted
or obeyed.

Some say that this proposal is for the "protection" of young
children. I would point out that it is the conviction of our
church that our buildings and equipment meet reasonable regulations
for fire, life safety, health, and sanitation when they are equally
and fairly applied to all. Regulations already exist that protect
the health and safety of children without requring that a church®s
ministry be licensed.

Portions of the proposal to which 1 strongly object as viola—
tions of the First Amendment include the need for a certificate
(LICENSE), 1inspection of church personnel, finances, records, and
church program/curriculum.



4 AAC 60.019 (Draft p. 3) EXEMPTIONS
This section needs additional exemptions added.
Add a #3 that reads, "SCHOOLS WITH ELEMENTARY PROGRAMS."

Telephone conversations with the DOE have indicated that
this new proposal would not be applied to schools such as
Harvester or Tom Thumb Montessori, etc. because they already
have a school program for children age six and up. When asked
where this exemption was in the code in writing, we were told
that it was an "understanding within the department."” This 1is
NOT good enough. Exempting "schools with elementary programs™
would mean that those schools would not have to try to comply
with two sets of different regulations within the same facility.
Why should children of age five be regulated in a markedly
different manner than children of age six? (Teacher/pupil ratios,
square Tfootage per child, hot 1lunch, etc.)

Add a #4 that reads, "SCHOOLS OPERATED BY LOCAL CHURCHES
UNDER THEIR OWN BOARD."

This wording would give proper recognition to the exemption
from licensure already granted by the constitution. The DOE
must not interfere with the ministries of churches. Jesus
Christ never said, "Suffer (allow) the little children to come
unto me after you have a government license on the wall."™ God,
not state government, calls and ordains these ministries to
serve the community!

I wish to publicly state that as the Associate Pastor of
Harvester Christian Church and Academy and as the Principal of

our Christian school ministry, that 1 will NOT apply for a license
from the DOE. It would be a violation of my religious convictions
to do so!

Examples of discrimination against our church if this proposal
is adopted in its present form include:

A. Requiring Christian pre-elementary programs to get a
license to minister to the needs of children.
4 AAC 60.019 (Draft page 3)

B. Threatening to close down a sacred ministry if we as a
church do not bow to governmental control and interference.
4 AAC 60.041 (Draft page 4)

C. Government agencies should not be allowed to have total
access to church and Christian school records. This
violates the privacy of the church and of the parents.

4 AAC 60.049 (b) which refers to "records"” should be
modified to say "medical records,”" etc. to properly limit
government intrustion. (Draft page 5).

D. The government has no right nor authority to dictate to
churches the staff qualifications for their Christian
pre-elementary programs. 4 AAC 60.089 8 4 AAC 60.099
(Draft pages 9 and 10)



E. The state must not be permitted to review, change, or
dictate curriculum and program to churches. As presently
worded, this proposal intrudes into the internal affairs
of a church. 4 AAC 60.189 (Draft pages 16 and 17)

A number of the provisions of this proposal would INCREASE the

cost of tuition for schooling. This would effectively DENY

nursery school and kindergarten to the children less able to afford
these beneficial programs.

Examples of MINIMUM standards that are not realistic for non-
subsidized programs include:

A. Unrealistic space requirements of35 sq. ft./child.
Minimum requirements for children in grades 1-12 are 20
sq. Fft./child. Why almost double the space for a five
year old child when compared to the space required for
a sir: year old child? 4 AAC 60.119 (Draft page 12)

B. Staff/student ratio of 1/S for three and four year olds
and a 1/10 ratio for five year olds. This certainly does
not represent the MINIMUM standards for reasonable
supervision and instruction. 4 AAC 60.109 (Draft p. 11)

C. Schools should not be required tosupply hot lunches to

pre-elementary students. Parents should have the right
to decide what they want done about lunches. Many church
school programs have no hot lunch program now. To begin

one woull cost a great deal of monov for some groups.
4 AAC 60.169 (Draft page 15)

Some may be tempted to say at this point, "You should be able to
meet these requirements because day care centers already do."
Yes, but the parents don"t have to pay for a lot of the overhead
costs because of government money that subsidizes the center.

Examples:

A. Any day-care center can apply for a $56,000 government
loan at 7% interest to improve their center or help their
center meet regulations or revised regulations.

B. A lady at the local Day-care Assistance Office estimated
that between 50 to 65% of tho children 1in Anchorage day-—
care centers had subsidized tuitions. If a family has
take-home pay of $1,075 or less, the entire tuition ($12/day)
is paid for by the government. An individual or family
can earn up to $1,975 p/m. before the subsidies quit. This
would amount up to $240.00 for the month of November for
100% subsidy.

C. Day-care centers receive surplus food products or cash to

help with their snacks and noon meal. The amount per child
can be as high as 52£ for snacks and $1.S6 for their noon
meal . This adds up to another $50.00 per month to the

center.



With all this government money, 1it"s easy to see how day-care
centers can make ends "meet" and still abide by so-called
MINIMUM standards. Already they are planning to ask this next
legislature for increased subsidies.

What"s the point? Many of the groups that are opposed to this
DOE proposal are non-profit organizations and by conviction do
NOT receive government funds. We simply cannot operate like
most day-care centers operate. The government will not help us
meet these MINIMUM standards, our parents will have to help us
by paying HIGHER tuitions. The sad part is that a number of
children will end up being denied service because their families
can"t afford a tuition increase. I think that it is time for
the Task Force to think about how families are going to pay for
Utopian standards!

5). Some provisions of this proposal invade privacy and parental rights
Examples:

A. The requirement that the school report a parent to the
Department of Health and Social Services if the parent
is over one hour late to pick up his child is unwarranted.
No parent wants to be listed in seme social worker®s case
file! 4 AAC 60.079 (h) (Draft page 9)

B. Why did the ANCHORAGE TIMES on Friday, Nov. 26th. headline
an article in favor of the proposal, "CORPORAL PUNISHMENT
OUTLAWED"? Because some of those writing this proposal
really believe that it is wrong to paddle a child. They
call that child abuse. Oh, it was later qualified 1in the
article and 1is in this proposal that written authorization

for spanking 1is permitted. But what about this wording?
Re: discipline - "...and that they not. use any other
technique which is humiliating, cruel, shaming, frightening
or otherwise damaging to the child." I ask, BY WHOSE

STANDARDS? 4 AAC 60.189 (7) (Draft page 17)

6). This proposal neglects to include an important sentence 1in the
DISCRIMINATION section — 4 AAC 60.069 (3) (Draft page 7).

Present regulations contain the sentence,

"A religious group may elect to serve children that
adhere to its religious beliefs but otherwise may
not discriminate."

This recognizes the right of a church to serve those that are
supportive of its programs. This deleted sentence MUST BE ADDED
to the rewrite of this proposal.

IN SUMMARY. The most dangerous part of this proposal 1is the licensure
of Christian church programs to young children. This must be changed
to be acceptable. Cost factors have not been considered in light of
what people are going to have to pay to meet these requirements. Some
gross violations of privacy and parental rights need to be remedied.



YOUE CIIURCK'S DEFENSE:
Free Exercise and/or Entanglement

TO ~WHAT DEGREE
SHOULD THE GOVERN-
MENT CONTROL A CHURCH
MINISTRY? _DOES THE
STATE HAVE THE RIGHT T0
ENTANGLE ITSELF WITH
THE EDUCATIONAL MINI-
STRY OF A CHURCH?

Churches across America are coming
under attack . . . yet as they go lo the
courtroom, many understand little
about the deep meanings behind their
choice ol a defense Pastors must nor
allow attorneys to put words in their

mouths ... present more easily defend-

ed arguments that compromise only a
small part of their faith place the
priority of winning above the command
to stand
ly so as lo appear more reasonable
before the court (
cent of their convictions lo inctease the
chances of a courtroom victory by
seventy five percent .. . dip the colors
with the justification that "half a loaf is
better than no loaf at all" cut the
lines and allow the loser to sink, even
though he is right, rather than risking his
Bullmg them under . replace absolute

iblical truth as the basis for their posi-

tion with the expediency of conformity
to U S. Supreme Court decisions.

Miller Road Baptist Church stood
sued . . as pastor. | was sued — two
counts against the church and me.
operating a school and day care without
a license since November of 1479. The
minimum fine was $100 per day. with a
maximum fine of $2,000 per day. |
could have gone to jail charged with
violating the same Texas law that has
put Biolner Lester Roloff in jail three
times Such charges brought me no
small amount of soul searchmgf. | knew
we had a much bettor chance In win by
arguing not only "free exercise." but
also "entanglement." yet my faith
would not permit me to allow the
lawyers to argue "e.ntaln?lement." This
decision involved principles from God's
Word | would rather lose than violate
those principles Many other pastors
share my convictions on these matters
and refuse lo allow the Christian Law

Christian

twist the faith ever so slight-

abandon five per-

Lav/ Association,

by Earl Little

Association attorneys or any attorneys
to violate their faith by arguing contrary
to what they believe, even though it is
more likely to win.

CLA carefully explains to churche;

which it represents in lawsuits the possi-
When  fun-

ble avenues of defense
damentalist pastors fully understand the
basis of arguing "entanglement.” many
respond that to so argue would violate

their faith in such areas as licensure, tax-

ation. compulsory attendance,
minimum standards for church school
education, and zoning.

~ The basis of arguing "entanglement"
isone of degree In order in argue that
the government is “"entangled" with

« \ Atu

Pari little, Pentor, Miller Rood Baptist
Church. Garland. Texas

vour religfion (too great of a degree),
one has lo admit that the government
lias a right lo come in a Utile hut has
come in too far. In other words, the
camel has a right to pul bis head in the
lent, hut has no right to come any Im
ther into tinllent

A good illustration would he-how far
is loo far to go with my wife. Someone
reasons, “I promise Fzou that I'l go no
farther than holdm? ( |
mediate reply would he a clinched fist.
"Hands off2 This matter is not open lo
negotiation or discussion Even to talk
about such a thing makes adrenaline
shoot through my body with muscles

Vol. 1V, Issue 5

er hand." My im-

tightening Our church is the Bride of
Jesus Christ. Matters-of faith are not
negotiable. Compromise is nor con-
sidered "Absolutely, keep your hands
off her!™ is my watchword to the govern-
ment. | will not consider for a moment
how far is too far. In such matters lam a
purist — a Biblicist,

A classic example of a compulsory at-
tendance case argued from tne stand-
point of entanglement is State of Ohio
v. Whisner. ‘Brother Levi Whisner is
one of my heroes. As a pastor, he saw
this thmﬁ sooner and stood straighter
than perhaps any other pastor He exer
ciscd amazing God-given wisdom when
Eragtmal!y no one saw the issue clearly

evi's faith was the turning point of At

torney David Gibbs' life While Levi
Whtsncr faced the lions, most of us
cowered in the corner d|sp|ay|ng our
licenses Fr, years | spoke o* the
Whisner decision as a great victorv
Recent(ljy | read the Ohio Supreme
Court decision and realized the victory
we received was in Brother Whisner’s
life, not in tfie Court’s decision God has
used lus life to change so many of us.
hut the case has set terrible precedent
und will lead to a new series of lawsuits
in Ohio

The Biblical position regarding com
pulsory attendance laws is that the
responsibility to tram children rests en-
tirely with the parents éDeuteronom
64 6; Proverbs 22 6. Galatians 6 4.
Malachi 4 6. Psalms 784 7) The
Apostle Paul alludes to this uncontested
principle in Galatians 4 1.2 tefernng to
children being under tutors arid gover-
nors until the tune appointed by the
father A father should determine at
what aye th.e.pedagog% of his child has
reached fruition Nowhere in Scripture
is education a responsibility of the State.

In Whisner. this Biblical principle is
avoided under the comﬁ.romjsmg ban
net of "entaglerncnt," which is for more
reasonable to the State as well os to
many fudges In Ohio v. Whisner (1
Ohio Opinions 3d No 75-746. deci
cd July 2K 1976). an expert witness for
the church. Professor Donald Erickson
of the Universitv of Chicago, testified
that he is "of the firm position that the

May, 1981



state has some far-reaching fundamen-
tal educational responsibilities " He
further testified. "I don’t think the state
has any compelling interest at all in re-
quiring’ schools to live up to the
minimum standards in this book as a
whole " (Page 111)

~ On August 15, 1974 the trial court in
its opinion said " .  counsel for the
defendants do not attack the well
established law of this state and nation

that the natural rights of a parent to
the custody and control of an infant
child are subordinate to the power of
the state: that a parent has an thaatmn
to educate not only lo the child hut to
the state, that the state has the power
and duty topromulgate minimum
standards  for the education of its
children and that compulsory education
laws have been universally upheld as
constitutional . . the defense rests sole
ly upon thecontention that tho
minimum standards are vague, that
they admit to several interpretations:
that they are not rational The court
was not impressed by the testimony ol
the defendants' two expert witnesses

Mr  Etickson agrees th.it the stale has
far reaching fundamental education 4
responsibilities and that it must requlate
education the haste thrust of the
defense appears to he that there should
he two sets of standards one for tax
supported schools and another of lesser
requirements for (‘lunch or private
schools " The conviction by the trial
court was affirmed bv the Court of Ap-
eals which noted "lint as staled in

Isconsin v, Yoder there is no
doubt as o ! Bower of astate  lo
impose reasonanle regulations for the
control and duration of a haste educa
tioIt

Tint Ohio Supreme Court reversed
the lower couits in favor of the church,
notmgi]that the church did not maintain
that the slate is devoid of all power to
promulgate and enforce reasonable
regulations affecting non public schools
The){ mention minimum hours,
employment of teachers with specified
Ira|n|n% and covering prescribed sub-
jects The decision said, as applied to
this church, the minimum standards
taken as a whole unduly buiden the (ree
exercise of religion and overstep the
boundary of reasonable regulation A
separate opinion by Justice Stern
staled "Under a more reasonable cori
struction of those provisions, the con-
stitutional issues raised by the meyorlty
need not. and. therefore, should not
even lie considered

The Ohio Department of Education

realized the way to overcome this deci-

sion (that their standards merely went
too far. thus being entangling) was lo
write new. less entangling standards
These new standards were finalized and
ublished on December 12. 1980 The

hisner decision rcmaierialized w the
language of the Olin decision, rendered
by the Ohio Supreme Court on
December 30. 1980. wherein lhe court
once again said if new. less-entangling
standards were considered, its decision
would go the other way.

"Entaglement" is clearly defined and
demonstrated in the area of taxation of

churches in Walz v. Tax Commis-
sion The US Supreme Court’s ma-
jority opinio n said churches were tax ex-

empt. but not on the grounds.of total
separation of church and stale The
court found "room lor play.” as long .is

court, hecause taxation would involve
more entanglement than exemption
The court states that church tax exemp-
tion is an indirect economic benefit, but
not sponsorship State legislatures, ac-
cording to the court, can tax certain pro-
Pe(ty at a lower rate wholly at the
legislature's discretion Tax exemption
is thus viewed not as a right the church
has. but a privilege granted by the stale
based on being less entangling than tax-
ation Justice Brennan's second reason
for lax exemption for churches is that
churches fit into the "pluralism" of
American society thus helping to make
society diversified The church is viewed
as only another organization that "is
organized exclusively for the moral and
mental improvement of men and
women " He notes that the granting of
the exemption may be wholly secula” in
nature However, he aﬁrees the secular
is S0 intertwined with the sacred that to

Delegates at the CLA Ihhlical I I'tjal Seminar

there is not excessive entanglement,

noting prior rulings allowing govern-

ment lo provide textbooks and busing
for religious schools 1he dangerous uu
PhcatJon is that the state can aid church
unctions outside the worship of God
This comes close lo saving that some
educational functions_are not sacred
and God mandated The court further
stales that church lax exemption is tho
same as that afforded hospitals,
libraries, patriotic groups, etc Exemp-
tion is granted because! the groups are
"useful and desirable" to the state Tax
exemption would be losi if those groups
(including a church) are considered no
longer within this classification Chur-
ches are exempt according lo the

separate them lor lux exemption vould
he loo entangling

Justice Harlan carried the trend even
further br saying that the same exemp-
tion could be given lo atheist groups
because the exemption is based on
charitable activities which would other-
wise by borne by the stale [fe states
that if the church is not involved w
"secular” charitable community
protects, tax exemption would be im
proper, lie continues by saving that
subsidy of the church through stale lax
exemption is a matter of degree to be
dCetertmmed by the US Supreme

our

The Word of God says to render unto



The latest trend is most disturbing, some of the people who argue against en-
tanglement are proposing laws that entangle church with the state.

Caesar Ihe things that are Caesar’s, but
to render unto God the things that are
God's The tithe is the Lord's (Maiachi
3:8*10)...God will not allow his tithe to
go to Caesar. eespecially to support
wicked programs such as abortions As
a matter of free exercise of religion our
church can pay no tax. This would not
apply to assessments. It is fault% reason

ing to contend that our churc

emption is not a matter of right, but
abstention by the state in not .exermsmg
its right to tax hecause taxation woul

be loo entangling To me some chur-
ches who pay taxes (such as unemploy-

ment compensation) under protest are

sacrificing their conviction against pay-

ing taxes in order to argue Il at taxation
is going too far and entangling. Some
cases concerning licensure are bemg
argued from the standpoint o
"entanglement.” In erne case | attended
not argued bY CLA. this was so clear to
me It'was plainly brought out tli.n the
pastor was not opposed lo all licensing
of the church. A copy of a cafeteria per-
mit was shown as an example ol the
church acce.tm? a license An expert
witness testitied o a certain point, then
abruptly slopped. What he did not
teshlr In this particular case, that he
usuali/] testified in other trials when |
have heard him. is that historically |he
church has rejected all licensure
because a license speaks ol Lordship,
only a.h|ﬁher can license a lower, a
license is Ine permission lo exist, and no
one can replace the Lord Jesus .is | lead
of tli? Church, Il seems to me that
higher courts will reason that if this
chinch can take one license on their
cafeteria, why can't they lake another
license on their childrens' niimstiy as
long as the minimum standards aie not
too "entangling?" Why not lake the
license on the childrens' ministry and
accept a variance on every standard the
church finds objectionable* A recent
case on zonmP llustrates the pilf.ill of
arguing establishment/entangelement
In" Damascus Community Church
v, Clackamas County, achurch was

issued a Conditional Use Permit allow-

ing them lo use their pioperty for a
"church" in ldo*7 In 1978 the rountv
became aware of a church school that
had operated for ~moine lime The school
was ordered closed bv the zoning

tax ex-

board. Upon advise from counsel (not
a CLA case) the church applied for a
second Conditional _Use Permit to
operate a "school." This admitted the
school was not the same as the church
The Oregon Supreme Court ruled: "By
applying for a Conditional Use Permit
for its school, the petitioner in effect
concedes, that, for the purpose of this
proceeding, its proposed use w s not
permitted by the original permit." On
February 23. 1981 the U S. Sur)reme
Court refused the appeal, thus allowing
the lower court's decision to stand.

Charles Omre leachiny the septutUatt of
rhurch tinil stae

The Bible plainly teacites a
geogiaphtcal will of God. This church
contends God led them to this property
and through faith provided for the
church to begin. God also led them to
begin a church school (102 students on
six-acres located in a sparsely populated
agricultural and re5|dent|a|_areasJ One
can understand a compelling govern
ment interest i( a pastor said God told
him to build a chinch on another man's
property without permission However,
In this case there is no compelling
interest, no question of safety or
criminal law A careful read|ng1 of the
case su(?gests the church would have
won had a pure stand based on free ex
ercise been taken without the com-
promise. especially of seeking a second
Conditional Use Permit.

~ The latest trend is the most disturb-
ing Some of the eante people who
argue against entanglement are propos
mq laws that unbelievably entangle
church and state. A proposed law in
Washington state forces church schools
to "make and maintain daily attendance
records. provide minimum total
program (hour) offerings required of

0

public schools yrovide instruction in
mathematics, reading, science, social
studies, spelling and writing . . ad-
minister at least once a year, a national-
IK standardized test . . make records of
the test available to a duly authorized
representative of the state superinten-
dent of public instruction maintain
on file health certificates for each
teacher . . make attendance and
health certificates available for a
representative of the superintendent of
public instruction maintain perma-
nent student records and forward such
in event the church school should

close, forward all student records to the
nearest focal school district office
have a policy which prohibits racial
segregation ~ require studen's to pro-
vide proof of immunization  send a
notification letter to the sur itendera
of public instruction by Nov  oer 15th
of each Year, giving name and address
of school, name or principal, statement
that as a matter of conscience and or
religious beliefs it qualifies as an exempt
school, grades which it ogerates, enroll-
ment hotli in total and by grade
oilier stales .re passing similar laws
These unscriptural. compromise laws
will effectively divide the fundamentalist
churches. A few "hardliners" will refuse
to submit They will be sued Fun
damentalist pastors who submit will be
subpoened as adverse witnesses and
forced under oath to testify against their
brother pastors. Llheir testimony will be
effectively used to show the
unreasonableness of the few purists.

A similar law is proposed in North
Dakota A watered down version wac

assed in _North Carolina A

ashington State Senator summed up
the suutation rather well as he com
mettled about a stale department of
education representative coming to
him. uigmg his support of the bill
(described above) The bureaucrat com-
renied. "We need this piece of legisla-
tion They are contesting laws in other
stales and proving the laws are un-
ciinstitutional With this law. we can rtl
keep the church schools under our con
liol " The bureaucracy plainly sees they
must push to the very limit of "entanﬂle-
ment” and maintain control, while the.
wan foi the right moment to move in for
the kill D



REASONS WHY WE CANNOT ACCEPT
LT CENSURE
OF OUR CHURCH MINISTRIES

The subject at hand has to do with the licensure or
certification of pre-elementary programs in the State
of Alaska by the Department of Education.

Our special concern has to do with the impact of these
proposed regulations on our Church ministries.

THE U.S. CONSTITUTION EXEMPTS CHURCHES FROM STATE CONTROL.

The First Amendment to the U.S. Constitution plainly says,
"Congress shall make, no law respecting an establishment

of religion, or prohibiting the free exercise thereof;"

It should be crystal clear from this simple statement that
the Church 1is constitutionally exempt from licensure.

At the same time, it should be noted that it is the
responsibility of the Church to provide buildings and
equipment that meet reasonable regulations for Tfire, life
safety, health,and sanitation when they are equally and
fairly applied to all alike.

On the other hand, 1inspection of personnel, programs,
finances, records, curricula, etc., is clearly a violation
of the First; Amendment, and cannot be permitted by the
local Church.

The First Amendment to the Constitution guarantees a
separate Church and State. Historically, this has meant
that the Church was not subject to the State, nor was the
State subject to the Church.

The First Amendment also guarantees "free exercise of
religion.”™ Our nation has repeatedly recognized the value
of this most important clause, and has resisted infringement
of First Amendment rights of the citizenry.

In 1925 the State of Oregon passed a law requiring all

stu"Vucs to attend public schools. Catholics argued that
thx. violated their First Amendment rights because their
children could no longer attend parochial schools. The

U.S. Supreme Court ruled in favor of the Catholics in a
case known as Pierce v. Society of Sisters.



WHO 1S RESPONSIBLE FOR THE EDUCATION OF THE CHILDREN?

Here we must consult the words of Jesus Christ as recorded
in Matthew 22:21. . . Then saith He unto them, "Render
therefore unto Caesar the things which are Caesar®s, and
unto God the things that are God"s.""

On this Biblical basis we declare that neither the family
nor the children belong to Caesar. In this view we contend
that the Church is not to be controlled by the State.
Furthermore, the Scriptures do not declare that the State
has a compelling interest in thg_ £dikK*tJjon_gC."a chil(fr~or
that 1t i1s responsible to guarantee his edunaM

Deuteronomy 6:3-7, Psalm 78:4-8, Proverbs 22:6, Galatians
4:1&2, and Ephesians 6:4 set forth the Biblical mandate

that parents, especially fathers, have the primary responsi-
bility for the education of their children, and that the
local Church has the secondary responsibility.

One of the ministries of the Church is education. The

Great Commission commands the Church to teach. Matthew 28:19
iIs a commandment to the Church. In I Timothy 3 15, the
Church is called "the pillar and ground of the Truth."

At this point, It should be stated that fathers may delegate
areas of their responsibility, but they can never be rid of
the responsibility itself. It should be remembered that a
person who delegates his responsibility to another is still
responsible to see co i1t that the task 1s accomplished.

All education is inherently religious. Because this 1s true,
it i1s impossible to teach without setting forth a philosophy
of life. It is i1mpossible to teach facts, whether they be
historical, mathematical, psychological, or any other kind,
without arriving at a conclusion to which those facts
ultimately point. Facts cannot be isolated; they are a

part of the whole.

In teaching, we convey our own values, or the lack of them,
whichever the case may be. Gur habits of life inevitably
come through.

Christian pa: cnts have the distinct responsibility to train
their children in God"s way, since education is a religious
function. A person simply cannot teach without instilling
values and philosophies into the students 1in the classroom.

Christian schools customarily achieve academic excellence
through a disciplined subject-center*ed teaching methodology
which employs a completely different approach from that of
the child-centered programs used by State and government
schools.



LICENSURE IS ABSOLUTELY UNACCEPTABLE.

IT our Churches accepted a State license for their
educational programs, there is a very real possibility that
the same objectional programs which have already failed

in the public sector would be forced upon the Christian
schools. Even a cursory inspection of State licensing
rules, as proposed in the considered document, quickly
reveals a philosophy of education diverse from that of

the Christian Church sector.

Sex education classes in the public sector are often
required to display graphic illustrations of sexual activity

before elementary school students. Perversion is treated
as normal. The sin of sodomy 1is called "sexual preference"”
or a "lifestyle." The use of such euphemisms to classify

sin is diametrically opposed to the Biblical philosophy
and teaching of the Christian schools.

State licensure of Christian schools would establish de
facto State schools, since the Christian schools would be
at the mercy of State agencies for their existence. For
these and other reasons which we shall cite, the Church
cannot accept State licensure for its ministries.

When the State seeks to compel a Church to be licensed by
the State, and thereby be controlled by the State, the
State is in violation of the First Amendment to the
Constitution. We simply cannot render to the State what
belongs to God, because we are loyal to the Sovereign Head
of the Church--The Lord Jesus Christ. All educational
programs offered by the local Church are off limits to

the State.

ADMINISTRATIVE RESPONSIBILITIES.

Administratively, it is imperative that we reserve the
right Lo make the decisions with regard to personnel,
textbooks, disciplinary practices, curriculum, and all
other areas which affect the quality of our teaching
ministry. Our Christicin Churches and schools must be
able to preach and teach without interference from the
State into their ministries.

Advocates of State licensure use the specious argument

that it is necessary for the "protection” and "welfare"”

of the children enrolled in Christian pre-elementary
programs. The case simply has not been made that licensure
"protects" the children.

Astute observation of these efforts at licensure of Church
ministries in other states has revealed that the so-called



need for licensure is but a guise for concealing the
motives for the enhancement of power by a self-serving
bureaucracy.

Advocates for licensure of the local Church seem to

think that unless a Church provides pre-elementary and
pre-school services free of charge, it is operating a
business rather than a ministry. Biblical history and
common sense dictate a completely different view. The
Bible plainly teaches that "the laborer is worthy of his
hire,"” and each employee of full-time Church ministries
deserves an appropriate remuneration for his labors just
as much as do the pastor, associate pastor, and full-time
teachers in the Christian ministry.

There 1is another question to be addressed as we conclude
our considerations. Should a ministry be limited only to
its Church members 1in order to escape the allegation that
the Church 1is operating a business? I think the answer

is quite obvious: No other ministry is so limited in 1its
outreach. No church limits its attendance to its member —
ship. Once again, the First Amendment is violated if
government and private businesses are allowed to determine
that a Church®s pre-elementary educational ministry has

in fact become a business because 1its outreach goes beyond
its immediate membership.

WHAT ABOUT CIVIL DISOBEDIENCE?

Since we have taken the position set forth in the previous
paragraphs of this document, we arc faced with the
responsibility of stating when it is Biblically correct

to disobey civil authority. WE MUST DISOBEY CIVIL AUTHORITY
ONLY WHEN IT WOULD REQUIRE US TO ACT CONTRARY TO GOD"S COMMANDS.
If the State Department of Education should endeavor to force
a local Church to apply for a D.0.E. certificate in order

to keep its pre-elementary educational ministry open, we
would have no choice but to disobey the requirement. This

is due to the fact that Jesus Christ is Lord of the Church,
not the State Department of Education.

Licensure 1is an activity which proceeds from the superior

to the subordinate. The U.S. Constitution calls for the
Church and the State to exist alongside one another. We
would never agree that the State Department of Education

or the State of Alaska itself is superior to the local Church.

Furthermore, if the State should proceed to license a Church's
pre-elementary education program, it would be violating the
Constitution by "establishing”™ a school of religion by the
State!



FINAL ANALYSIS.

The ultimate responsibility for the education of children
lies within the home, not the State. Biblically and
historically, the family is God"s first and basic institu—
tion. The authority and love which God has ordained for
the family must not be violated by any action of the State.

Much of the blame for the frighteningly large number of
broken homes today lies with the failure of other institu—
tions to honor the sanctity of the family.

Since there is a considerable body of evidence which supports
the idea that more than three-fourths of a child"s personality
and character 1is formed by the time he is six years old,

the Church must not abdicate its responsibility in providing

a suitable Christian education for these children in their
tender years. By the grace of God, we will Tfulfill our
commitment by meeting the demands of the Great Commission

and provide a Biblical education for the children of parents
who have enrolled their most precious treasures 1in our
Christian schools.

Respectfully submitted,

Paul E. Glover, Pastor

Harvester Christian Church & Academy
9101 Brayton Drive

Anchorage, AK 99507

PEG:hm
November 9, 1982
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Functional Illiterates

wenty-three million adult Americans
— a staggering 20 percent — are con-
sidered functional illiterates because

lo assisting undereducated adults. The
federal gnvernmcrt also began funding
adult basic education 18 years ago, and in

they can neither read a restaurant menul9® launched the "Right to Read" cam-

nor fill out a job application form.

These people aren't to be confused with
"conventional illiterates” — individuals
over the age of L who lack a sixth-grade
education. To the contrary many functional
illiterates have high school diplomas, yet
they cannot perform basic tasks that most
people take for granted.

According to a University of Texas study,

1 percent of American hl%h school gradu-

ates can’t read well enough to interpret u
bus schedule or address an envelope.

The latest group to declare war on educa-

tional failure is the Coalition for Literacy,
an alliance of volunteer groups, businesses,
and public service organizations that has

announced a camf)al?n to reduce the num-

ber of functional illiterates in American
society. _ N

~ Notwithstanding the coalition's good
intentions, it must be noted that there have

heen many other volunteer groups devoted

paign. Yet, uccordifg to a 1979 Ford Foun-
dation report, "only 2 to 9 percent of (the
||||teratesf ever enter the programs,”

It appears these efforts are little more
than ineffectual, albeit sincere, stopgap
measures.

~The cause of functional illiteracy is an
institutional unwillingness to either accept
post failures, or do something about present
problems.

We refer, of course, to those public school
systems that stubbornly refuse lo re(iuw.e
minimum-competency standards of their
students. So long as schools fail to insist
that their students meet fundamental
educational objectives, the number of fail-
ures will continue to increase.

And all the well-intentioned Programs for
the victims will do nothing for the root
cause of illiteracy — our defective public
schools.
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NVIEWING  THE PAST in
reseate hues is usuallr_ an exercise
inselective retrospection. Much in
the "good old days" was really ter-
rible,"as anyone who was there can
easily pointout, , _

An exception to that view might
be made for education. This was
brought home to me with some
force” as | mentally attempted to
compare the education being re-
ceived by my eldest son and that
which | feceived some i'i or more

years a%o. _ ,

By the time I'd left parochial
elementary school, 1 had a good
working Knowledge of the major
sequences of historical —events
from the Hellenic period of Greece
to the first World War, a broad
geo?raphm_ perspective of the
world and it's countries, and a ca-
Pamty to read at what would now
ie considered the 12th grade level
(standards of reading achievement
nave been substantidlly "democra-
tized" since then).

_IN PAROCHIAL high schoal,
history and geography were ex-
Banded upon “and one”could take
oth Latin and a co_ntemRora,ry
foreign Ian(ﬂua e, physics, chemis-
try and math Pnot including calcu-
lus). Social science, as such, was
(fortunately) in short supply; no
sociology of anthro(saology of psy-
cholog% were offered.

Perhaps most mportantly, we
were provided a Pu.rpose for fearn-
ing and a sense of right and wrong.
About half my fellow students and
myself were’ from very tough
néighborhoods, and while” fighting
may have been common “away
from school, it was nearly unheard
of within its boundaries.

Assaults on teachers would
have heen inconceivable as would
incidents involving weapons, druqs
or alcohol. Interracial conflicts
were few In number,

Presently in the Ancnorage
school sYstem, which 1am told is
one of the best in the US. and
which seems to be staffed by j>eo-
ple whose paper qualifications
may he superior to those of the

/Afz-

Are schools

really better than ever?

By Arthur E. Hippier

teachers of my childhood, it seems
possible to get through without
really learning much “history or
?eogra hP]/, and to have “value
ree” (which really means value
hidden) social science courses sub-
stitute a mushy kind of internation-
alist freebooter}’ for serious sub-

stan%we information about govern-
ment.

Much more math is offered in
the Anchorage school system than
in those of my youth; it may be the
outcome is greater mathematical
sophistication.

SCIENCE COURSES, which
offer the possibility for the learn-
ing of substantial "content in the
presence of intellectual discipline,
are on the surface far better than
those | was offered, , .

_Unfortunately since children in
this system do not leam to read or
write either well or critically, the
offerings must almost always hbe
watered down, | understand” they
are presently in the process of fur-
ther dilution’locally.

MOST APPARENT of all is the
breakdown of personal discipline.
Minimal homework, minimal de-
mands and "preppmg"_of students
for the lowa Basic Skills Test by
teachers (so the school district wil
compare well) [each a lesson
whose outcome is anti-social be-
havior within the ver>( school.

Qf equal importance is the
uBhHI strugﬂ[e 0 find teachers
able and willing to communicate
the powerful positive message of
the cultural contribution of capital-
ist democracy. In any society the
schools must communicate ‘their
basic values. Ours do so poorly be-
cause in large part schools™ are
dominated by liberals who are
very fuzzy about what our so-
metY’s values are, but who are ﬁer-
fectly willing to substitute their

own.

.On the one hand, | can sympa-
thize with them, How can schools
supported by public funds formally

teach values alien to anx se%ment
of the supporting society? But such
teachers are rarely consistent, and
often define their own vague lef-
tism as "progressive” and every-
thing else as vaguely “reaction-
ary.” Thus they wind up teaching
the contradictor}' idiosyncratic
values of nihilism and collectivism.
Liberals who learned their ideas
about society from left-wing pro-
fessors are not prone to teach the
importance to human freedom of
capitalist democracy, . _

The core of the |ff|cu|tY_ is the
decline of private educafion, a
reality forced upon us br the mas-
sive fax support of public schools

and the imposition of curriculum
control by state education depart-
ments and the ubiquitous self-serv-
ing teachers unions.

VARIETY in the educational
ex?_e,nence, and hence useful com-
petition of approaches, cannot be
accomplished by smorgashord of-
ferings in the public syStem, since
within that system the ethos and
ideology remain fixed. If we wish
to offer our children an education
with vitality, we must remove bar-
riers to private education, so that
our high school grads will be able
to read Horace, will know what
happened at Thermopylae and
why, and will understand’just what
the contributions of democratic
capitalism have been.

Absent that kind of change
you'd better continue to expéct
your children to get less than you
did, in the guise of getting more.

Arthur Hippier, co-founder
pftheA1aska CW\RPL%ertles Urrl}OH,
IS a resear?h associate professor

ofanthropology at the Institute for
Eomal and %onomlc Research,
niversity of Alaska.
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Poucli Y, State Capitol
Juneau, Alaska '99811
(907) 465-3991

May 13, 1983
MEMORANDUM
TO: Representative Sam Pestinger

FROM: Leslie LongenbaughvV/~*™*
Research Staff

RE: Other States™ Regulation of Religious Schools
Research Request 83-159

Ed Essa of your staff asked that we provide information about states
that regulate religious and other nonpublic schools differently. My
preliminary work,- provided to you on May 4, revealed five states that
exempt religious schools from some state regulation to which other
nonpublic schools are subject. Upon further investigation, 1 found
significant differences in regulation in only three states: Maryland,
North Carolina and Tennessee. Below 1is a brief description of the
statutory distinctions made by each state; 1 have attached copies of
the pertinent state statutes.

Maryland

Maryland requires that private "noncollegiate” schools obtain a state
certificate of approval before they may operate in the state. The
issuance of such a certificate of approval is contingent upon the
state board of education®"s finding that the "facilities, conditions of
entrance and scholarship, and educational qualifications and standards
are adequate and appropriate” for the type of school.1l

Specifically exempted from the requirement of a certificate of approval
are all institutions "operated by a bona fide church organization..."2
Schools that come under this exemption may not receive any state funds
other than funds for the state food service program.

All private noncollegiate schools in Maryland, including the religious
schools that are exempt from the certificate of approval, must make an-
nual reports of their enrollment and courses of study.3 in addition,
1 Annotated Code of Maryland, Education & 2-206 (e)(2).

2 ACN 8§ 2-206 (3)(4).

3 ACN § 2-205.
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they must conform to a state law that requires private schools that
are ending operation to furnish to the state the academic records of
all past and present students.

North Carolina

North Carolina in 1979 enacted a statute which has served as a compro-
mise between the competing interests of religious schools and states.4
For the purposes of state regulation, the law creates three types of
legal nonpublic schools: 1) religious schools, defined as ‘private
church schools or schools of religious charter”; 2) "qualified nonpublic
schools™ -- these institutions are either accredited by the state or
an association or receive no state funds; and 3) "proprietary schools,"
or nonpublic schools that are operated for profit.

Schools in the first and second classifications above (religious insti-
tutions and other nonpublic schools) share the following requirements:

a) notice to the state of the intent to begin or cease operation;

b) maintainance of annual attendance and disease iImmunization
records for all students (there is no requirement that these
records be submitted to the state);

c) operation on a regular schedule during at least nine months of
the year;

d) subjection to reasonable fire, health and safety inspections as
required by law;

e) administration of nationally standardized tests for all students
in the first, second, third, sixth and ninth grades;

) administration of nationally standardized tests for all students
in the eleventh grade and establishment of minimum standards for
achievement on the test before graduation.

In addition, schools of these two types may choose to participate in
any state-operated or -sponsored program which is available to other
nonpublic schools. The statute adds that no other state laws, except
health, fire and safety laws, are applicable to these schools.

Apparently, North Carolina is one of only three states that require
standardized testing for students of religious schools (New York and

4 General Statutes of North Carolina, § 115C-547 through 8§ 115C-554.
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South Dakota are the other states). In North Carolina, the chief
administrator of the religious school may choose the test, rather than
having the state select the tests to be given. The tests need cover
only the basic secular skills -- grammar, reading, spelling and mathe-
matics. Records of the test scores must be available for state inspec-
tion for one year following the test.

Nonpublic schools that are operated for profit must obtain a license
from the state annually. The state board of education is charged with
promulgating and enforcing regulations and standards governing approval
and licensure. By law, the reports solicited must include detailed
information regarding curricula, costs, and instructional space. In
addition, the schools must post a bond of $1,000.5

Another difference in the requirements for licensed and exempt nonpublic
schools in North Carolina is the certification of their staff. While
North Carolina ¥s one of the few states that require nonpublic-school
teachers to be certified, teachers in religious schools are exempt
from this provision.

Tennessee

The Tennessee Department of Education, by regulation, requires that
all nonpublic schools report the name, age and address of all students
to the local public school superintendent for the purposes of ensuring
compliance with attendance laws.5 Otherwise, state law requires only
that the department of education inspect, approve and classify those
primary, secondary and pre-elementary nonpublic schools that request
such services. The approval is to be according to the standards that
are used for the state"s public schools.?

In 1976, the Tennessee legislature enacted legislation which prohibits
the state and local boards of education from regulating the selection
of. faculty, textbooks or curricula of "church-related school sTI The
law requires that these schools meet the standards of accreditation of
at least one of four nonpublic school associations. The law does require
that the terms of church-related schools be as 1long as the public
schools“.8

5 GSNC §115C-570.

5 Donald Wood, Chief of Management Services, Tennessee Department of
Education, Nashville; telephone: 615/741-2731.

? Tennessee Code Annotated, 49-105 § 19.

8 TCA 49-5201.
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The statute adds that children who attend church-related schools may
transfer into the state"s public school system; however, the public
schools may test such students and place them at a grade level that is
indicated by the results of the test.

Like other nonpublic schools in Tennessee, church-related schools may
apply for state approval, and many do. Of approximately 440 nonpublic
schools in the state, roughly 160, both religious and secular, have
received state approval.9

Case Law

Mr. Essa mentioned an interest in the case law about the regulation of
religious nonpublic schools. I have enclosed a copy of a 1*7 review
article written about North Carolina®s regulation of religious schools;
this article contains a concise overview of the findings of the United
States Supreme Court and state courts of last resort.

* * *

If you have any questions or further needs for research, please call
on us.

LL

Attachments: Annotated Code of Maryland, Education, § 2-205, 8§ 2-2C6,
§ 2-304
General Statutes of North Carolina, Articles 39 and 40
Tennessee Code Annotated, Chapter 52 and § 49-105
J. Eric Evenson |Il, "State Regulation of Private Reli-
gious Schools in North Carolina -- A Model Approacf,”
Wake Forest Law Review, Vol. 16 1980, pages 405 to ~37

9 Donald Wood, Tennessee Department of Education.
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SUBJECT: Chief school administrators
(CSHB 384 (HESS))

T0: Representative Mae Tischer
Chairman, Health, Education, and Social
Services Committee

FROM: Keith B. Levy
Legislative Counsel

Enclosed is a draft of a Committee Substitute for HB 384
(HESS). The bill may present a constitutional problem which
you should be aware of. In addition, this draft differs in
certain-respects from the request | received ~from your office.

The committee substitute sets out certain limits on what a
chief school administrator for a regional educational atten—
dance area may do and the compensation he or she may receive.
To go outside of these limits, the chief school administrator
must obtain the approval of the school board and the legis—
lative budget and audit committee. It may be a violation of
the separation of powers doctrine for the legislature to
require an employee of the executive branch to obtain legis—
lative approval since that approval may be an executive
function.

i
However, the state constitution does allow the legislature
to exercise certain executive powers with respect to the
unorganized borough. Article X, section 6 of the state
constitution provides:

The legislature shall provide for the performance of
services it deems necessary or advisable in unorganized
boroughs, allowing for maximum local participation and
responsibility. It may exercise any power or function
in an unorganized borough which the assembly may exer—
cise in an organized borough.
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Accordingly, CSHB 384 (HESS) may be a valid exercise of
executive power by the legislature since the bill only
applies to chief school administrators in the regional
educational attendance areas. Since the extent of the
legislature ™ power to perform executive functions in the
unorganized borough has not been fully defined by the
courts, however, the bill merits a discussion of the
separation of powers 1issue.

The Constitution of the State of Alaska implicitly recog—
nizes the separation of powers doctrine. Public Defender
Agency v. Superior Court, 534 P.2d 947 (Alaska 1975).

Article 111, section 1 of the state constitution provides

The executive power -of the state is invested 1in the
governor.

According.y, the legislature may not reserve to itself an
executive power unless the constitution specifically pro—
vides for such a retention of power. Citing the United

States Supreme Court, the Alaska Supreme Court noted that

Legislative power, as distinguished from executive
power, 1is the authority to make laws, but not to
enforce them or appoint the agents charged with the
duty of such enforcement. The latter are executive
functions.

Bradner v. Hammond, 553 P.2d 1, 6, n. 17 (Alaska 1976),
citing Springer v. Philippine Islands, 277 U.S. 189, 202, 72
L.Ed. 845, 849 (1927).

IfT the approval required in the bill is construed as a
legislative rather than an executive Tfunction, there 1is no
constitutional problem. This interpretation is feasible

with respect to AS 14.14.130(d) 1in the sense that fiscal
control is at least in part a legislative function and that
subsection allows the legislature to ensure fiscal integrity
by retaining the power to disapprove budget excesses by chief
school administrators. On the other hand, a court could

also construe this power as executive 1in the sense that it

is the power to enforce the law, 1i.e., the power to ensure
that a chief school administrator does not violate AS 14.-
14.130. At the very least, that subsection 1is open to
constitutional attack. Some of the remaining subsections,
however, do not even have the fiscal justification found in
subsection (d). Subsection (f) requires legislative approval
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of military and sick leave exceeding six days by chief school
administrators and subsection (g) requires legislative approval
for sabbatical leave. These duties are clearly administrative
and would require the legislature to make executive decisions.
In iry opinion, such a usurping of executive power would be
unconstitutional without express constitutional jJustifi—
cation. As noted above, however, Article X, section 6 of

the state constitution may provide that justification.

Moreover, there is some precedent in the Alaska Statutes for
requiring legislative approval of executive acts. AS 38.-
06.055(a) provides

(a) In addition to the recommendation by the board
required under AS 38.06.050, the commissioner of
natural resources may not enter into a sale, exchange,
or other disposition of oil or gas or of the rights or
..waiver of-the rights to receive future production of
"royalty oil or gas under AS 38.05.183 without the prior
approval of the legislature. The legislature may approve
a sale, exchange, or other disposition of oil or gas or
of the rights or of a waiver of the rights to receive
future production of royalty oil or gas-only by enacting
legislation.

This section has not been challenged in the courts. However,
in an opinion addressed to Senator Ziegler regarding other
aspects of AS 38.06.055, former Attorney General Avrum Gross
said

It is no secret that the statute authorizing legis—
lative approval of these contracts creates some rather
serious questions concerning separation of lowers.
There 1is no need to reach the constitutional question
in this case, since whatever the legal merits of the
issue, the Governor has submitted these contracts to
the legislature for its approval and will be bound by
its decision.

Op. Att ¥ Gen. February 23, 1977. In other words, although
the attorney general felt that the requirement of legis—
lative approval might be unconstitutional, he chose not to
address the issue since the governor had agreed not to chal—

lenge the statute. IT the present administration were to
challenge the provisions of CSHB 384 (HESS), the same
constitutional issues would arise. In my opinion, such a

challenge could fail because of the legislature ™ unique
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power to govern in the unorganized borough. I would
caution, however, that the exact meaning of Article X,
esection 6 is not clear and the question 1is still an open
one.

You should also be aware that the provisions in this draft
of the.committee substitute relating to tenure of chief
school administrators differ from your draft request
slightly. My understanding is that you wish to provide that
a chief school administrator may not acquire tenure and a
teacher must forfeit tenure if appointed to the position of
chief school administrator. Your draft request did not
cover the possibility of a teacher who has already acquired
tenure before being appointed chief school administrator.
Accordingly, the enclosed draft amends two sections of
Title 14 to provide that a chief school administrator
forfeits tenure upon appointment and may not acquire tenure
after, appointment.

KBL:1jb ~
19/001



Section 6. AS 14.45.030 Sentence addition to parayraph (c).

Such school shall report annually the number of students enrolled in
each orade and provide a copy of the school calendar to the department,
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Original sponsors Fritz, Tischer,
Pestinger, et al
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BY THE HEALTH, EDUCATION AND
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 357 (HESS)
IN TFX LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the regulation of religious
schools.1l
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 1&-07.020(8) iIs amended to read:
(8 in cooperation with the Department of Health and Social
Services, exercise general supervision over public and private pre-
elementary__schools and over the educational component of nurseries as
defined 1n AS 47.35.080(4) excludingrwre—glemégzéﬁiqgg%ools and nur-
series operated by a church or other nonprofit religious organization
that 1s exempt from federal taxation and does not receive state or
federal funding; pre-elementary schools in this paragraph means
schools for children ages three through five years when the schools”
primary function iIs educational;
* Sec. 2. AS 14.30.010(b)(1) is amended to read:
(@H) Is provided an academic education comparable to that
offered by the public schools in the area, either by
(A) attendance at a private school inwhich the teach—
ers are certificated according to AS 14.20.020;
(B) tutoring by personnel certificated according to
AS 14.20.020; [OR]
(C) except as provided 1in (D) of this paragraph,
attendance at a .private school in which the average student
proficiency 1is not less than the average proficiency found in the

public schools in the area as measured by national achievement

-1- CSHB 357 (HESS)
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tests; the/departmentwith assistance from representatives of the
private schools shall adopt [PROMULGATE] regulations defining the
subject areas to be tested and the minimum average scores to be
achieved; or

(D) attendance 1in an educational program operated in
compliance with AS 14.45 by a church or other nonprofit religious
organization that 1is exempt from federal taxation and does notf
receive state or federal funding;

Sec. 3. AS 14.45% Is amended by adding a new section to read:

V «

Cec. = 14. 45.025. EXEMPTION FROM EDUCATION LAUS. A religious™™
school that complies with this chapter 1s exempt from other provisions ’
of state ..lav and regulations relating to education except laws and \
regulations relating to health, fire safety, sanitation, immunization, .f/
and physical examinations. £
Sec. 4. AS 14.45.030 is amended to read:

Sec. 14.45.030. ATTENDMICE AND ANNUAL REPORTS REQUIRED. (€))
Except as provided in (b) and (c) of this section, teachers [TEACHERS]™
and others 1in charge of private or denominational schools”shall make
regular monthly attendance reports and annual reports to the commis—
stioner in the same manner as teachers and superintendents 1in the
public chools.

Sec. 5. As 14.45.030 1is amended by adding new subsections to read:

(b) The parent or guardian of a child enrolled 1In a religious

an- "0
school that complies with this chapter shali1 f ueflannual” enrollment

andh;tglétndh(r%%twi”ecords7for the child with the public school superin-—
tendent for the area in which the child resides on a font provided by
the public school superintendent. The form shall be signed by the
parent and the chief administrative officer of the religious school

and returned to the public school superintendent by the parent. The
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JparentJ shall notify the public school superintendent immediately if
the child is no longer enrolled in cr attending the religious school.

(c) A religious school that elects to comply with this chapter
shall maintain monthly attendance records for each student enrolled in
the school and shall operate on a regular schedule, excluding reason—
able holidays and vacations, during at least nine “cal”i1™ir*months”of
the vyearjjll|
Sec. 6. AS 14.45 1is amended by adding new sections to read;

Sec. 14.45.035. STANDARDIZED TESTING REQUIREMENTS. (€)) A
religious school that elects to comply with this chapter shall admin—
ister a nationally standardized test selected by the chief administra—
tive officer of the religious school to all students enrolled 1in
grades one, three, six, and nine at least once each school year.

(b) The nationally standardized test must measure achievement in
English grammar, reading, spelling, and mathematics.

(c) A religious school shall maintain records of the results of
the nationally standardized tests and the records shall be made avail—
able to the parent or guardian of the student and to authorized rep—
resentatives of the state. W'a* v

Sec. ]4.45.040. DEFINITION. In this chapter, "religious school™
means a school operated by a church or other nonprofit religious
organization that is exempt from federal taxation and does not receive
state or federal funding.

Sec. 7. AS 44.27.020(1) 1s amended to read;

QD administer the state"s program of -education at the
elemencary, secondary, and adult [levels, 1including, but noc Ilimited
to, programs of vocational -education and training, vocational reha—
bilitation, library services, correspondence courses, adult basic
education, and fire-service training, but not including degree

-3- CSHB 357 (HESS)



