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tive sh a ll, a f te r  .onsidering a ll p e r ti­nen t m atte rs p resen ted , m ail a  le t te r  to  th e  em p loyer and , w here approp ri­ate , to th e  app ren ticesh ip  agen cy or th e  responsib le schoo l o ffic ia l, se ttin g  ou t th a t rep re sen ta tiv e ’s  find ings o f sp ec ific  p e rtin en t fa c ts  and conclu­sions and th a t  rep re sen ta tiv e ’s  order concern ing th e  proposed annu lm en t or w ithdraw al. In  proceed ings in stitu ted  fo r annulm ent, th e  o rd e r m ay provide fo r w ithdraw al in stead  o f annu lm en t i f  th e  p roo f w arran ts su ch  w ithd raw al bu t fa ils  to  support ad equ a te ly  th e  an­nulm ent, Such  an  order sh a ll b e  deemed issued and e ffe c t iv e  accord ing 
to its term s when m ailed .
( S e c r e t a r y ' s  O r d e r  N o .  1 6 - 7 5 ,  d a t e d  N o v .  2 5 ,  
1 9 7 5  ( 4 0  F R  5 5 9 1 3 ) ;  E m p lo y m e n t  S t a n d a r d s  
O r d e r  N o .  7 6 - 2 ,  d a t e d  F e b ,  2 3 ,  1 9 7 6  <41 F R  
9 0 1 6 ) )
14 3  F R  2 8 4 6 9 ,  J u n e  3 0 ,  1 9 7 8 )

or w here th e  annu lled  ce rtifica te  had-, e ffe c t . A fte r  such annu lm en t or with- d raw al, r >ch em p loyer shall be in e lig i­b le to  ob tain  or exerc ise  th e privileges g ran ted  in such a ce r tifica te  until he sa t is f ie s  th e  issuing o ffice r th a t he will no t aga in  g ive cau se fo r  annulm ent o r  w ithd raw al i f  a ce rtifica te  is issued. •••
( S e c r e t a r y ' s  O r d e r  N o .  1 6 - 7 5 ,  d a t e d  N o v . 25,. 
1 9 7 5  ( 4 0  F R  5 5 9 1 3 ) ;  E m p lo y m e n t  S t a n d a rd s  
O r d e r  N o  7 6 - 2 ,  d a t e d  F e b .  2 3 . 1 9 7 6  (4 1  F R  
9 0 1 6 ) )  i
143 F R  2 8 4 6 9 ,  J u n e  3 0 .  1 9 7 8 )  ' j i

§  5 2 8 .6  R e v ie w .
Any em p loyer and , when app rop ri­a te , any  app ren ticesh ip  agen cy or r e ­sponsib le schoo l o ffic ia l, who ex­pressed tim ely ob jection  to  th e  p ro­posed action  p rio r to  issuance o f an  order 01 annu lm en t or w ith d raw al m ay obtain  review , lim ited to th e  ques­tion o f w h e th er th e  find ings o f fa c t  support th e  o rder under th e  regu la­tions in th is  p a rt. App lication  fo r su ch  ' review  sh a ll be in w riting addressed  to th e  A dm in istra to r and m ailed w ith in  15 days a f te r  th e  o rder is issued . T h e  Adm in istrator m ay a ffirm , m odify , or reverse th e  trd e r , c r  m ay rem and it fo r fu r th e r  proceed ings. T h e  order under review  sh a ll n o t b e s tayed  in e f fe c t  pending su ch  review . Any a g ­grieved person m ay ob ta in  su ch  review  o f an order en tered  in proceed ings in ­stitu ted  under p arag raph  (c) o f § 528.3.

( 2 1  F R  5 3 ) 6 ,  J u l y  1 7 , 1 9 5 6 , a s  a m e n d e d  a t  2 2  
F R  5 6 8 3 ,  J u l y  1 0 , 1 9 5 7 )

8  5 2 8 .7  E f f e c t  o f  o r d e r  o f  a n n u lm e n t  o r  
w i t h d r a w a l .

E xcep t as o th erw ise exp ress ly  p ro­vided in such order, any order o f an­nu lm en t or w ith d raw al under p a ra­graph (a) or \ j )  o f § 528.3 sh a ll be e f­fec tiv e  to te rm in a te a ll ce r tifica tio n s to which the regu la tion s in th is p a rt app ly  in e ffe c t a t  th e estab lishm en t where th e  cau se fo r w ithd raw al arose
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S o u r c e :  4 0  F R  5 7 7 6 , F e b .  7 .  1 9 7 5 , u n i t s  

o t h e rw i s e  n o t e d ,  ■'
6 529.1 Statutory language and scope ol 

r e g u la t i o n s .  f ;
(a) T h e F a ir  Labor S tandard s Act s* am ended , among o th er th ings, makes 

provision fo r th e employment hand icapped  persons a t submlnimuo w ages under certifica te . Th is provision Is now designated as section 14(c) o l 
th e  Act. I t  read s a s follows:

( c )  ( 1 )  E x c e p t  a s  o t h e rw is e  p ro v id e d  5  
p a r a g i t t p h s  ( 2 )  a n d  ( 3 )  o f  t h i s  sub se c tion  
t h e  S e c r e t a r y  o f  L a b o r ,  t o  t h e  e x t e n t  n r o »  
s a r y  I n  o r d e r  t o  p r e v e n t  c u r t a i lm e n t  o f cp

C h a p t e r  V — W a g e  a n d

p o r iu n i t ie s  f o r  e m p lo y m e n t  
n o n  o r  o r d e r  p r o v id e  f o r  
u n d e r  s p e c ia l c e r t i f i c a t e s  0 
e lu d in g  in d iv id u a ls  e m p lo y e  
w h o se  e a r n in g  o r  p r o d u c t h  
p a ire d  b y  a g e  o r  p h y s i c a l o r  
C\ o r  i n ju r y  a t  w a g e s  w h lc ! 
th e  m in im u m  w a g e  a p p lic a !  
6 o f  t h i s  A c t  b u t  n o t  It 
c e n tu m  o f  s u c h  w a g e  a n d  
n r n s u r a t c  w i t h  t h o s e  p a id  
w o rk e r s  In  I n d u s t r y  in  t h e  i  
t i l l ! ) - t h e  s a m e  t y p e ,  q u a i l 
c l  w o rk .

12 ) T h e  F c c r c t a r y ,  p u rs u f  
U i io n s  a s  h e  s h a l l  p r e s c r ib i  
f ic a t io n  o f  t h e  S t a t e  agem  
o r  s u p e r v i s in g  t h e  a dm ln fc  
t io n a l r e h a b i l i t a t i o n  s e rv ic e  
d a l  c e r t i f i c a t e s  f o r  t h e  cm p  

(A )  h a n d ic a p p e d  w o rk t< s  
w h ich  is  i n c id e n t a l  t o  I r a in i  
p r o g ra m s , a n d  

i B )  m u lt ih a n d ic a p p e d  
o t h e r  i n d iv id u a ls  w h o s e  ca : 
so s e v e r e ly  Im p a i r e d  t h a t  11 
e n g ag e  In  c o m p e t i t iv e  e m p h  
w h ic h  a r e  le s s  t h a n  th o s e  
s u b se c t io n  a n d  w h ic h  a r e  
w o rk e r 's  p r o d u c t i v i t y .

( 3 )  ( A )  T h e  S e c r e t a r y  m i 
o r o r d e r  p i o v i d e  f o r  Ih e  
h a n d ic a p p e d  c l i e n t s  in  w o i 
tc rs  u n d e r  s p e c ia l c e r t l f l  
w h lrh  a r e  le s s  t h a n  t h e  m ln  
•m d e r s e c t i o n  6 o f  t i l l s  A c t  
p a r a g r a p h  ( 1 )  o f  t h i s  sub se  
- - in s t i t u te  e q u i t a b le  c om p e  
••'.'••r.ts in  w o r k  a c t iv i t ie s  c e r  

• B )  F o r  p u rp o s e s  o f  t h is  1 
- o r k  a c t iv i t ie s  c e n t e r s "  s h  

r t i n n e d  a n d  d e s ig n e d  c x c ’.u  
• .h v ra p e u t lc  a c t iv i t ie s  l o r  I 
'M s  w h o s e  p h y s i c a l  o r  m e  
-» so  s e v e re  a s  t o  m a k e  th e  
:»  i t )  i r  ;o r . s  iq u c n t ia l .

<b) Authority to promi Nations and Issue th e ' Vrrod to in section 14(c e.rated by th e Secre ta ry  •st.'aior o f th e  W age a' 'tor, (S ecre ta ry ’s Orders •1 (35 FR  8755 and 8756 <c) P atien t workers wh Productive cap ac ity  is 'hall be paid a t lea st “ inimum wage. F o r p: nhosc earn ing or prodt *' unpaired to th e cxtcn l "o’, able to earn  the s 
wage, th e rcgulr l 529 govern certif ;~ n': special m inimum ••'•nt workers in hospita
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MEMO TO: Ramona Barnes

FROM: Dave Palmer House HESS Committee x3777 

SUBJECT: HB 182

The attached opinion from Nugen's attorney states that due to 

recent decisions of the courts, it is clear that HB 182 will not 

withstand a legal challenge. Do you want to direct legal services to 

redraft HB 182 as a sponsor substitute or should we schedule 

hearings on the bill as it is presently written?
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cent persons in 
absolutely no interest in the subject matter 
of the suit, i.e., the lease. Hence judgm ent 
a g a in s t  GNCC for cancellation of the lease 
and an accounting would have no effect, 
practical or otherwise, on Lowell Kramer. 
As a result, we conclude th a t  his interest in 
ihis suit would not be prejudiced by his 
absence as a party.

The final consideration is whether, given 
Lowell K ram er’s interest in the litigation, 
GNCC might be subject to multiple or in­
consistent liability. As we noted above, 
only Challenge and GNCC have any interest 
in the lease; thus GNCC’s liability can ex ­
tend only to Challenge and in any case will 
be finally resolved in this suit. Cf. Haas, 
supra ( judgment in favor of Haas without 
Glueck as a party  could leave bank open to 
double liability should Glueck later win a 
separate suit a g a irs t  the bank). The only 
other possibb prejudice to GNCC would 
arise if the corporation claimed indemnity 
from Lowell K ram er for all or par t  of its 
liability. Because, as explained above, 
Kramer would not be legally bound by a 
judgm ent in this case, GNCC could theoreti­
cally lose a la ter suit for indemnity against 
Kramer. GNCC, however, may protect it- 
scTf against this possibility by impleading 
Lowell Kram er under Rule 14,s Conse­
quently, GNCC also suffers no prejudice by 
the absence of Lowell Kramer. See Smith 
v. Slate Farm Fire & Casualty Co., 633 F.2d 
401, 405 (5th Cir. 1980).

Because Lowell K ram er does not fit any 
of the Rule 19(a) tests for persons who 
should be joined if feasible, he a fo rtiori is 
not an indispensable par ty  under Rule 19. 
Accordingly, wc reverse the district court's 
dismissal order.

REVERSED.

David R. WILLIAMS, Plaintiff-Appellant,

EASTSIDE MENTAL HEALTH 
CENTER, INC., a corporation, 

Defcndant-Appcllee.

No. 81-7284.

United States Court of Appeals, 
Eleventh CircuiL

March 5, 1982.

Former employee of mental health in­
stitution brought action against employer 
to recover an award of back pay allegedly 
owed under the minimum wage provisions 
of the Fail Labor S tr.ndarli  AcL The 
United States District Court for the North­
ern District of Alabama, J. Foy Guin, Jr., J., 
509 F.Supp. 579 entered judgment in favor 
of former employer and former employee 
appealed. The Court of Appeals, Tuttle, 
Circuit Judge, held that: (1) not-for-profit 
mental health institution created by a s ta t­
utory mental health authority was not a 
s ta te  or political subdivision and thus not 
exempt from the Fair Labor Standards Act 
on tha t basis, and (2) even if state  had 
chosen to operate the institution as a state  
agency, the institution was not performing 
an integral function of the state and it thus 
would not be exempt from the AcL

Reversed.

James C. Hill, Circuit Judge, filed a 
special concurring opinion.

fw
| r.UNUMemsr

5 . S u c h  jo i n d e r  w o u ld  r .o m e  u n d e r  th e  a n c i l la r y  
ju r i s d i c l i o n  o f  d ie  c o u r t ,  s o  d i a l  d ie  c a s e  c o u ld  
g o  fo rw a r d  d e s p i t e  la c k  o f  c o m p le t e  d iv e r s i t y .  
E .g ., Revere Copper & Brass, lac. v. Aetna 

‘  Casualty «C- Surety Co., -126 F .2 d  7 0 9 , 7 1 5  ( 5 t h  
C i r .  1 9 7 0 ) . T h e  p la i n t i f f ,  h o w e v e r ,  m a y  n o t

1. Sia(es c=>4.16

In determining whether a state sover­
eignty has been unduly and unconstitution­
ally impaired by federal regulations, court

a s s e r t  a n y  c la im s  a g a in s t  th e  th i r d - p a r t y  d e ­
fe n d a n t  w h ic h  d o  n o t h a v e  a n  in d e p e n d e n t  J u r ­
i s d ic t io n a l b a s is . Owen Equipment A Erection 
Co. v. Kroper. -137 U .S . 3 6 5 .  9 8  S .C t . 2 3 9 6 , 5 7  
L .E d .2 d  27-1 ( 1 9 7 8 ) .
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should look to the na ture  of the entity 
being regulated, the ex ten t  of control which 
the s ta te  maintains over the activities and 
administration of the entity  in question, the 
function of the entity  being regulated, and 
the nature  of the federal regulation in­
volved.

2. Labor Relations o=» 1248
In determining whether the  F a ir  Labor 

Standards Act may constitutionally be ap­
plied to the activities of governmental enti­
ty, principles established in NLRB cases 
involving the issue of w hether a particular 
en tity  is a political subdivision and thus 
exempt from the provisions of the National 
Labor Relations Act are  applicable. Na­
tional Labor Relations Act, § 2(2) as 
amended 29 U.S.C.A. § 152'2); Fair  Labor 
Standards Act of 1938, § 9, 29 U.S.C.A. 
§ 206.

3. Labor R elations c=<1249
Not-for-profit mental health institution 

created by a  s ta tu to ry  health authority was 
not a s la te  or political subdivision and thus 
not exem pt from the F a ir  Labor Standards 
Act because, although it was subject to 
substantial s ta te  regulation, it  was analo­
gous to a normal nonprofit institution in its 
basic corporate structure . Fair Labor Stan­
dards Act of 1938, § 6, 29 U.S.C.A. § 206.

4. Labor Relations c=> 1219
Even if s ta te  had chosen to operate 

not-for-profit mental health  institution a.s a 
s ta le  agency, th a t  institution was not per­
forming an integral function of the state 
and thus would not be exem pt from the 
Fair Labor S tandards Act. Fair  Labor 
Standards Act of 1938, § G.-29 U.S.C.A. 
§ 20G.

5. Labor Relations c=» 12-18
The type of integral s ta te  functions 

which are exem pt from Fair Labor S tan­
dards Act arc those which a s ta te  performs 
for or in relation to the society a t  large or 
the sla te  as a whole. Fair Labor Standards 
Act of 1938, § G, 29 U.S.C.A. § 206.

Reeves & Still, Edward Still, Birming­
ham, Ala., for plaintiff-appellant.

Bcatc Bloch, Associate Sol., Gregory 
O'Duden, Atty., U. S. Dept, of Labor, Div. 
of Fair  Labor Standards, Washington, D. 
C., for Secretary of  Labor amicus curiae.

Frank 0 . Hanson, Jr., Birmingham, Ala., 
for dc'cndant-appollee.

J. Fairley McDor.ald, III, AssL Atty. 
Gen., Ala. Dept, ol Mental Health, Mont­
gomery, Ala., for Ala. D e p t  of Mental 
Health amicus curiae.

Before TUTTLE, HILL and JOHNSON, 
Circuit Judges.

TUTTLE, Circuit Judge:

This appeal involves a suit brought by the 
plaintiff-appellant against his employer for 
an award of back pay allegedly owed pursu­
an t to the minimum wage provisions of the 
Fair Labor S tandards Act [FLSA], 29 U.S. 
C.A. § 206 (1978). The district court, 509 
F.Supp. 579, held th a t  under the principles 
set out in NtiC'wal League o f  Cities v. 
Uscry, 426 U.S. 833, 96 S.Ct. 2465, 49 
L.Ed.2d 2*15 (1976), the dcfcndant-uppcllcc 
was exempt from the FLSA's minimum 
wage provisions. For the reasons tha t  fol­
low, we reverse.

*
I.

The plaintiff David R. Williams was an 
employee a t  the Eastside Mental Health 
Center [Eastside] from February, 1977 until 
May, 1979. Williams worked in Euslsidc’s 
Transitional Home Program. This program 
operates as a  type of halfway house, provid­
ing psychological rehabilitation services for 
individuals recently released from stale 
mental hospitals or persons who might oth­
erwise be heading for commitment to n 
s ta te  mental hospital. Eastside hired Wil­
liams as a live-in home manager. He was 
required to work in 96-hour shifts, residing 
a t  the home for four days, followed by four 
days off. Eastside paid Williams a fixed 
salary, and considered him lo be on duty 24 
hours per day for the four working days. 
In fact he was required to be a t  the home 
during the four working days only from 5 p. 
m. unlit 8 a, m. the following morning.
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During the day ha was allowed to leave the 
home if he was not needed. As a home 
manager Williams' primary function was to 
oversee and assist the tra in ing of residents 
in basic socialization si-iills and some routine 
daily activities.

Sections 206 and 207 of the 1PLSA require 
all employers subject to the Act to pay 
employees a certain minimum wage for the 
first 40 hours worked in a given week, and 
one and one-half times the regular  wage for 
any time worked over the 40-hour base. 
See 29 U.S.C.A. §§ 206, 207 (197S). There 
is some dispute in the r c c ^ d  from the court 
below regarding the number of hours Wil­
liams worked during his employment a t  
Eastside. Assuming the facts as alleged by 
the plaintiff, the losing party  in the district 
court'3 summary judgm ent order, the salary 
Williams received during his entire employ­
ment a t  Eastside was about $27,000 short of 
the minimum required under the FLSA.

II.
We must begin by describing the develop­

ment and character o f  the defendant-nppel- 
lec in this case, the Eastside Mental Health 
Center.1 The suite of Alabama first began 
treating mental patients in its s ta te  hospi­
tals in 1861. Up through the 1960's Ala­
bama provided comprehensive mental 
health services in s ta te  institutions such as 
Drycc Hospital, Searcy Hospital, and Part- 
low State School. In addition the  s ta te  
helped fund some smaller community men­
tal health centers.

In 19G5 the State D epartm ent of Public 
Health completed a two-year, federally fi­
nanced study to plan for sta tewide provi­
sion of mental health services. This study

gional authorities to administer a  network 
of community mental health centers. See 
Ala.Code § 22-51-1 (1977). All boards and 
corporations established pursuant to the 
provisions of this Act arc statutorily desig­
nated as public corporations. Ala.Code 
§ 22-51-2 (1977). The Department then 
divided the s ta te  into menial health regions, 
and established mental health authorities 
under section 22-51-2 to organize and ad­
minister the provision of services for each 
region.

In 1969 the Jefferson-Blount-St Clair 
Mental Health Authority [hereinafter "the 
Authority" or "the Jefferson Authority"] 
was incorporated as a public corporation 
under section 22-51-2 as the Authority for 
coordinating mental health services in the 
three named counties. The Authority di­
vided its region into four catchment areas 
each with a population of roughly 185,000 
persons, and determined th a t  adequate 
services could be provided if there were 
established one comprehensive mental 
health center in each catchment area. 
T hree such centers were in fact created, one 
of which was Eastside Mental Health Cen­
ter, the dcfendant-appellee in this case. 
The other two were the Western Mental 
Health Center and the University Mental 
Health Center. These latter centers were 
established as public corporations under sec­
tion 22-51-2.

Eastside opened its doors as a community 
mental health center on July 15, 1974. It 
operated out of a building purchased with 
s ta te ,  county and city funds. Unlike its 
counterpart  centers operating within tho

recommended the establishment of a net- " three-county region, Eastside was initially
work of smaller, hut comprehensive mental 
health centers throughout the s ta te .  Sub­
sequently the sta te  passed legislation c rea t­
ing the Department of Mental Health  (the 
Department], see Ala.Code § 22-50—1 
(1977), and enacted specific legislation to 
govern the creation and operation of re­

1. F o r  r e a s o n s  U ia t  a r e  m a d e  c le a r  b e lo w , s e e  
p p . G 7G -6 7 8  infra, th e  is s u e  o f  s t a t e  s o v e r ­
e ig n ty  u p o n  w h ic h  th e  c a s e  t u r n s  r e q u i r e s  a

opened as an unincorporated service unit 
for the Jefferson Authority wholly owned 
and operated by the Authority. The W est­
ern  nnd University Centers subsequently 
lodged a complaint tha t there was a conflict, 
of interest in tho Authority operating a 
center tha t  was competing for funds with

c o n s ld c r a i i o n  o f  th e  n a iu r c  o f  ih c  e n l i t y  c la im ­
in g  s o v e r e ig n ly ,  a s  w e l l  a s  th e  n a tu r e  o l i ia  
c h i e f  fu n c t io n s .

ft
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the other two centers.* In response to this 
complaint, the Authority then incorporated 
Eastside as a  separate, non-profit entity 
under the Alabama non-profit s ta tu te . See 
Ala.Code § 10-3-1 (1977).3

As a non-profit corporation, Eastside is 
structured similarly to most private, non­
profit institutions Fastside has its own 
articles of incorporation and set of by-laws. 
These govern the genera' structure and 
management of the center, including ap­
pointment of its administrative board of 
directors. This board is responsible for see­
ing that adequate furds, staff and equip­
ment are provided for the Center. The 
board also sets all major policies of the 
Center. Finally the board selects, hires, 
and fires the administrative s ta f f  of the 
Center.

Under the  by-laws there are 14 separate 
agencies responsible for appointing the 18 
members of Eastside's board of directors. 
Four directors are appointed by the Je f fe r ­
son Authority; the other fourteen directors 
are appointed by a mix of state or public 
agencies and private, non-profit organiza­
tions.4 Tho parties in the present contro­
versy stipulated in the district court that 10 
of the appointing organizations should be 
considered as sta te  or public entities nnd six 
as private, non-profit groups. The s ta tus of 
the remaining two was to be determined by 
the district courL. The by-laws also provide 
tha t  the Jefferson Authority must ratify 
the appointment of all board members, in-

2 .  A l lh o u g h  l l i c  r e c o r d  is  n o i  c len .' o n  th is  p o in t , 
it a p p e a r s  th a t  th e  J e f f e r s o n  A u t h o r i t y  h a d  
s o m e  c o n t r o l  o v e r  th e  d i t p e r s a l  o f  s t a le  f o o d s  
to  th e  th r e e  m e n ta l h e a lth  c e n te r s  in  ,<s re g io n .

3 .  T h e  c o u r t  b e lo w  d e te rm in e d  th a t  F ' t s i d c
c o u ld  n o t  b e  e s t a b lis h e d  a s  a  p u b lic  c o r p o r a t io n  
u n d e r  s e c t io n  2 2 - 5 1 - 2  b e c a u s e  th e  c o m n u n  ity  
m e n ta l h e a lt h  c e n te r s  s ta tu t e  a l lo w s  o n ly  o i e 
p u b lic  f a c i l i t y  p e r  c o u n t y ,  a n d  a n o t h e r  c e n tc i 
h a d  a l i e a d y  Tiled f o r  n c o r p o r a t i o n  " i n  th e  
t h r e e - c o u n t y  a r e a  o f  J e f f e r s o n ,  B lo u n t  a n d  S t . 
C l . t i r . "  See M e m . O p . f i le d  M a r c h  2-1. 1 9 8 1 . 
A d m i t t e d ly  it is  n o t  c le a r  h o w  th e  s t a t u t o r y  
m a x im u m  It .id  b e e n  re a c h e d  i f  o n ly  o n e  c e n te r  
h a d  a p p l ie d  In  a th r c e - c c u n t y  a r e a . A p p a r e n t ly  
e a c h  o f  th e  th r e e  e n t i t ie s , th e  A u th o r i t y ,  a n d  
W e s t e r n  n n d  U n iv e r s i t y  M e n ta l H e a lt h  C e n te r s , 
h a d  f i l le d  th e  s t a t u t o r y  q u o ta  f o r  e a c h  o f  th e  
th r e e  c o u n t ie s .

eluding those appointed by private organi­
zations. There is no indication in the by­
laws tha t  any of the appointing agencies or 
the Jefferson Authority has the power to 
remove a board member once appointed.

So fa r  as disclosed by the record, all 
board members are  to be motivated solely 
by w h a t  they believe is best for the Center 
and its clientele. They are not expected to 
represent or vote for policies favoring their 
appointing agency. Thus as long as state  
regulations are not violated, the administra­
tion of the institution is not subject to the 
legal dictates of any "official” sta te  agency 
or officer.

Eastside’s relationship to the Jefferson 
Authority and t<* the S ta te  of Alabama in 
general is controlled partially by provisions 
in the by-laws and articles of incorporation, 
partially by s la te  licensing standards, and 
partially by the contracts it  maintains with 
various sta te  agencies for the provision of 
mental health services to its catchment 
area. In addition, federal regulations pre­
scribe certain of the Center's activities, as 
Eastside receives about 38 percent of its 
funds from the federal government.

All mental health centers in Alabama, 
including Eastside, nre subject to considera­
ble sta te  monitoring. Eastside must com­
ply with the s ta te ’s Standards for Commu­
nity Mental Health Centers or be subject to 
revocation of its certification. Changes in 
the Gutter 's  articles of incorporation or by­
laws must be approved by the Jefferson

it. T lic  H e a lth  D e p a r tm e n t s  o f  J e f f e r s o n ,  B lo u n t , 
n n d  S t . C la i r  c o u n t ie s  a p p o in t  o n e  m e m b e r  o f  
th e  b o a r d  In  r o t a t i o n ;  s im i la r ly ,  t l i e  th r e e  c o u n ­
t ie s ' D e p a r tm e n t s  o f  P e n s io n s  a n d  S e c u r i ty , 
a n d  th e  th re e  c o u n t i e s ’ A s s o c ia t io n s  f o r  R e ta rd '  
r d  C i t i z e n s , e a c h  a p p o in t s  o n e  m e m b e r  in  r o t a ­
t i o n . In  a d d it i o n  th e  th re e  C o u n ty  C o m m is ­
s io n s  e a c h  a p p o in t s  a  m e m b e r ,  th e  th re e  a p ­
p o in t e e s  s e r v in g  c o n c u r r e n t ly .  F in a l ly ,  th e  f o l ­
lo w in g  a g e n c ie s  a n d  o r g a n i z a t io n s  e a c h  o p - 
p o n i s  o n e  b o a r d  m e m b e r , th e  B i rm in g h a m  
C i t y  C o u n c i l ,  th e  C o u n c i l f o r  E x c e p t io n a l C h i l­
d r e n , th e  B a p t is t  M e d ic a l C e n t e r ,  th e  H i l l  C re s t  
F o u n d a t io n , In c . ,  th e  E a s t  E n d  M e m o r ia l H o s p i ­
ta l A s s o c ia t io n , th e  M e n ta l H e a lt h  A s s o c ia t io n  
o f  J c f f e r s o n  C o u n t y ,  th e  O c c u p a t io n a l R e h a b i l i ­
t a t i o n  C e n t e r ,  n n d  th e  B i rm in g h a m  R e g io n a l 
H e a lt h  S v s t e m s  A g e n c y .
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Authority. The Authority  must also ap­
prove the Center's  budget. Eastside is sub­
ject to auditing by both s ta te  and federal 
officials, and s ta te  examiners conduct fre­
quent site visits to inspect its operations. 
Eastside also participates in Alabama's 
State Retirement System, and is exempt 
from state sales taxes. Finally, upon disso­
lution of the corporation, the articles of 
incorporation provide th a t  all of Eastside's 
assets a r ;  to vest in the Jefferson Authori­
ty

Eastside's general purpose is to provide 
comprehensive mental health and mental 
retardation services to  a prescribed geo­
graphic area. The C enter provides both 
inpatient and outpatien t care, emergency 
care, consultation and educational services, 
as well as specialized services for children, 
elderly persons, and persons with alcohol or 
drug-related problems. In addition the 
Center runs the Transitional Home Pro­
gram for people going to  or about to return 
from a sta te  hospital. The Center assists 
the local probate court in screening persons 
for s ta te  institutions. Finally, the Center 
provides some services for adult mentally 
retarded individuals. Some of these pro­
grams involve psychotherapeutic counsel­
ing, as well as prescribed medicine trea t­
ments. Eastside provides eacli o f  the serv­
ices through contracts with schools, hospi­
tals, nursing homes, or some other state 
facility or agency.

At present there arc 25 community men­
tal health centers in the S ta te  of Alabama. 
Twenty of these Centers are  public corpora­
tions under Ala.Code § 22-51-2; two are 
operated directly by local governmental 
bodies. The remaining th ree  are  section 
10-3-1 nonprofit corporations such as E as t­
side Mental Health Center.

III.
The dcfcndant-appellee Eastside Mental 

Health Center claims exemption from the 
minimum wage provisions of tha FLSA un­
der t! e principles se t  out in .ac case of 
National League o f Cities v. Usery, 420 U.S. 
S33, %  S.Ct. 2465, 49 L.Ed.2d 2-15 (1976). 
Appellee asserts th a t  the Usery  case re­

quires FLSA exemption for all state  or 
public agencies performing traditional 
government functions. The appellee argues 
th a t  because Eastside is so thoroughly allied 
with the S tate  o f  Alabama, and further­
more because it is engaged in an ordinarily 
governmental function, namely, the provi­
sion of mental health services to the public, 
the Usery test has been satisfied and ex­
emption is appropriate .- We disagree with 
appellee's understanding of Usery and its 
corollary principles, and for the reasons tha t  
follow we hold tha t  Eastside should not be 
exempt from the FLSA.

The overriding constitutional concern 
faced by the court in Usery, and thus by 
this Court in the present case, is the prob­
lem of affixing a clear and workable bound­
ary between the two sovereignties in our 
federal system. The problem is amplified 
as always by the necessity tha t  the result 
adhere to the facts before us while a t  the 
same time serve as a clear guide for fu ture  
applications. And most importantly we are 
faced with the task of reaching a determi­
nation th a t  is consonant with constitutional 
precedents.

The existing precedents make clear th a t  
the notion of s la te  sovereignty is as impor­
tan t  to a tru ly  federal system of govern­
ment as it is hard to define, let alone pige­
onhole into any one constitutional provision. 
At least aince the case of McCulloch v, 
Maryland, 17 U.S. (4 Wheat.) 316, 410, 4 
L.Ed. 579 (1819), the Court has recognized 
th a t  s ta te  and federal powers must be pre­
served in a delicate equipoise in a federal 
system such as we have. The need for this 
balancing of s ta te  and federal power “rests 
on the conviction tha t  each government, in 
order th a t  it  may administer its affairs 
within its own sphere, m ust be left free 
from undue interference by the other." 
Metcalf & Eddy v. Mitchell, 2G9 U.S. 514, 
523, 46 S.Ct. 172, 174 , 70 L.Ed. 384 (1926) 
(citing McCulloch v. Maryland, 17 U.S. (4 
Wheat) 316, 4 L.Ed. 579 (1819)). There 
exist certain constitutional provisions tha t 
emphatically, though perhaps ambiguously, 
address the necessity of  protecting the sov­
ereignty and power of the individual s ta te
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governments. Sec Hans v. Louisiana, 134 
U.S. 1, 21, 10 S.Ct. 504, 509, 33 L.Ed. 342 
(1S90) (Eleventh Amendment protects 
states against unconscntcd suite even if 
they arise under the Federal Constitution or 
laws of the United States); Hodel v. Vir- 
gj/i/a Surface Min. & Rec. Ass'n, 452 U.S. 
264, 101 S.Ct. 2352, 69 L.Ed.2d 1 (1S81) 
(Tenth Amendment contains limits on fed­
eral power to regulate sta tes  as states).1

Resort to specific constitutional provi­
sions, or even individual case precedents, is 
nevertheless inadequate to a determination 
of the proper balance to be struck between 
the s ta te  and federal sovereignties. “ Expe­
rience has shown th a t  there is no form uS 
by which the line may be plotted with preci­
sion in advance." Metcalf & Eddy v. Mitch­
ell, 269 U.S. a t  523, 46 S.Ct. a t  174 (1926). 
Indeed such an approach is apparently inap­
propriate. In the most recent judicial a t ­
tem pt to determine the appropriate state- 
federal relationship, the Court in the Usery. 
case relied upon a wealth of case precedents 
involving issues ranging from intergovern­
mental tax immunity, to federal regulation 
of commerce, to sta te  control over the loca­
tion of its s ta te  capitol. See $fetca lf & 
Eddy v. Mitchell, 269 U.S. 514, 46 S.Ct. 172, 
70 L.Ed. 334 (1926); United S ta tes  r. Cali­
fornia, 297 U.S. 175, 56 S.Ct. 421, 80 L.Ed. 
567 (1936); United  S ta tes  v. Darby, 312 
U.S. 100, 61 S.Ct. 451, 85 L.Ed. 609 (1941); 
Coyle v. Oklahoma, 221 U.S. 559, 31 S .C t 

. 6S8, 55 L.Ed. S53 (1911). In line with the

5 . T h e  a m b ig u i t y  o f  T e n th  A m e n d m e n t  c a s e  la w  
is  m e re ly  c o e x t e n s iv e  w i th  th e  a m b ig u i t y  o f  its  
b »  im ag e . Compare United States v . Darby, 
3 1 2  U .S . 1 0 0 , C l S .C t . 4 5 1 ,  8 5  L .E d . 6 0 9  ( 1 9 4 1 )  
(T e n th  A m e n d m e n t  s la t e s  b u t  a  t r u i s m ) ,  with 
F ry  v . United States, 4 2 1  U .S .  5 4 2 .  5 4 7  n .7 , 9 5  
S .C t .  1 7 9 2 , 1 7 9 5  n .7 . 4 4  L  E d  2 d  3G X  ( 1 9 7 5 )  
(T e n th  A m e n d m e n t  d e c la r e s  p o l i c y  th a t  C o n ­
g r e s s  m a y  n e t  e x e r c is e  p o w e r  s o  a s  t o  im p a i r  
th e  s ta te s '  in t e g r i t y  o r  t h e i r  a b i l i t y  t o  fu n c t io n  
e f f e c t i v e ly  in  a  f e d e r a l s y s t e m ) ,  National 
L e a g u e  o f Cities v . Usery, 42G  U .S . 8 3 3 .  8 4 2 ,  9 6  
S .C t .  2 4G 5 . 2 4 7 0 ,  4 9  l . .E d .2 d  2 4 5  ( 1 9 7 6 )  ( r e ly in g  
o n  T e n th  A m e n d m e n t  c a s e  p r e c e d e n t s  to  s t r i k e  
d o w n  F L S A  a s  a p p lie d  t o  s t a le  a n d  m u n ic ip a l 
g o v e r n m e n t s ) ,  and Hodel v. Virginia Surface 
Min. A R e c . Ass'n, 4 5 2  U .S .  26-1 . 2 8 9 , 101 
S .C t .  2 3 5 2 ,  2 3 6 6 ,  6 9  L .£ d .2 d  1 ( 1 9 8 ! )  (c i t in g  
T e n th  A m e n d m e n t  a s  e m b o d y in g  c e r t a in  l im i t s  
o n  t e d e ra l C o m m e r c e  C la u s e  r e g u la t io n s ) .

Usury precedent, we thus feel i t  appropri­
ate, indeed constitutionally incumbent upon 
us, to look to a range of case sources inter­
preting a variety of constitutional provi­
sions and penumbras in determining how to 
strike the proper balance in the present 
case.

[1] In determining whether a sta te’s 
sovereignty has been unduly and unconsti­
tutionally impaired by federal regulation, 
the courts have in the past considered sev­
eral factors. First, they have locked to the 
na tu re  of the entity being regulated. In 
Usery the Court acknowledged that a ttr ib ­
utes of s ta te  sovereignty emanating from 
the federal s tructure o f  our government put 
the states on a different footing from pure­
ly private entities with respect to federal 
regulation of their activities. Citing Coyle 
v. Oklahoma, 221 U.S. 559, 31 S.Ct. 688, 55 
L.Ed. 853 (1911), the Court in Usery de­
clared tha t  even some affirmative grants  of 
constitutional power to the federal govern­
m ent must be limited when national regula­
tions directly affect a slate or its political 
subdivisions in carrying out normal govern­
mental activities. National League o f 
Cities v. Usery, 426 U.S. a t  845, 855-56 n.20, 
96 S.Ct. a t  2471, 2-175-76 n.20 (1976).

Of course the determination that a regu­
lation affects a state or its political subdivi­
sion is not always a simple one to make. 
There exist many public or quasi-public 
agencies the status of which, for purposes 
of determining a state sovereignty question,

E v e n  E le v e n th  A m e n d m e n t  ju r is p ru d e n c e  
s u f f e r s  f r o m  s u b s t a n t ia l c o n fu s io n  a n d  c o m ­
p le x i t y .  F o r  e x a m p le , th e  p r in c ip le  o f  s ta te  
im m u n i t y  f r o m  u n c o n s e n tc d  s u i t s  h a s  b e e n  
q u a l i f i e d  o r  a t  le a s t  r e s t r ic t e d  b y  a  c o u n t e r v a i l ­
in g  p r in c ip le  d is t in g u is h in g  s u i t s  a g a in s t  a  s la t e  
f r o m  s u i t s  a g a in s t  a n  in d iv id u a l o f f i c e r  o f  th e  
s ta te . T h e  la t t e r  t y p e  o f  s u i t s , a t  le a s t  in  s om e  
c i r c u m s t a n c e s , is  n o t  b a r r e d  b y  th e  E le v e n th  
A m e n d m e n t . Compare E \ Parte Young, 2 0 9  
U .S . 1 2 3 , 2 8  S .C t . 4 4 1 ,  5 2  L .E d . 7 1 4  ( 1 9 0 8 )  
(e s t a b l i s h in g  e q u i t a b le  c a u s e  o f  a c t io n  a g a in s t  
s t a t e  o f f i c e r s  in  t h e i r  in d iv id u a l c a p a c i t ie s  n o t ­
w i th s t a n d in g  E le v e n th  A m e n d m e n t )  with Edel- 
man v. Jordan, 4 1 5  U .S . 6 5 1 ,  9 4  S .C t . 1 3 4 7 , i -  
L .E d .2 d  6 6 2  ( 1 9 7 4 )  ( q u a l i f y i n g  E x  P a n e  Y o u n g  
in  s i t u a t i o n s  w h e re  re m e d y  r e q u ir e s  p a y m e n t 
o f  s t a le  fu n d s  a s  c o m p e n s a t io n  f o r  p a s t  d a m ­
a g e s ) .
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is not easy to characterize. Frequently the 
courts have faced similar classification 
problems when deciding cases in the areas 
of s ta te  action doctrine, see, e.g., Evans v. 
Abney, 396 U.S. 435, 90 S.Ct. 628, 24 
L.Ed.2d 634 (1970), § 1983 litigation, see, 
e.g., Adickcs v, Kress & Co., 398 U.S. 144, 90 
S.Ct. 1598, 26 L.Ed.2d 142 (1970), and Elev­
enth Amendment sovereign immunity ques­
tions, see, e.g., Edel it  an v . Jordan, 415 U.S. 
651, 94 S.Ct. 1347, ',9 L.Ed.2d 662 (1974).6

A t issue in Usery v as the  constitutionali­
ty of  the Fair Labor Standards Act when 
applied to wages paid by state and subordi­
nate  political subdivisions to their employ­
ees. The Court held th a t  this would seri­
ously impair the right of the sta te  to carry 
out its normal functions. I t  was only the 
payment of wages by state o r subordinate 
political bodies th a t  was involved there.7 
The Court in Hodel v. Virginia Surface Min. 
<£ Rec. Assn., supra, interpreted Usery as 
requiring that,  inter alia, the federal regu­
lation in question must address the "States 
as S ta tes"  in order for there to be an in­
fr ingem ent of s ta te  sovereignty. Hodel v. 
Virginia Surface Min. & Rec. Assn., 101 
S.Ct. a t  2366 (1981).

[2] Beyond th a t  we '.hink the relevant 
inquiry is the extent of control the states 
maintain over the activities and administra­
tion of the entity  in question. Indeed it 
seems to us appropriate to borrow from 
principles established by the court in NLRB 
cases "involving the issue of w hether a par­
ticular en tity  is a political subdivision and is

C. T h e  C o u r t  in  n e i t h e r  th e  U s e r y  n o r  th e  Hodel 
c a s e  h a d  t o  fa c e  th is  i s s u e , a s  t h c - n a t u r e  o f  th e  
r e g u la t e d  e n t i t ie s  w a s  n o t  d is p u te d  in  e i t h e r  
c a s e . In  Usery  m a n y  s la t e s  w e re  p a r t y  l o  th e  
s u i t ,  a n d  th e  is s u e  w a s  w h e th e r  th e  K L S A  a s  
a p p l ie d  d i r e c t ly  t o  th e  s la t e s  w a s  w i t h in  C o n ­
g r e s s ’  p o w e r s .  Rationa l League o f  Cities v. 
Usery. -126  U .S . a t  8 5 4 , 9 6  S .C t . a t  2 4 7 5  ( 1 9 7 6 ) .  
S im i la r l y  in  Model D ie  s ta te s  w e r e  p a r t ie s ,  a n d  
th e  C o u r t  d id  n o t  q u e s t io n  t h e i r  s t a tu s  a s  
s t a t e s ,  b u t  r a t h e r  d o u b te d  th a t  th e  s ta te s  w e r e  
b e in g  d i r e c t ly  r e g u la t e d  b y  th e  fe d e r a l g o v e r n ­
m e n t . Model v . Virginia Surface Min. & Rec. 
Assn.. 101 S .C t . a '  2 3 6  ( 1 9 8 1 ) .

7 .  T h a i  s u b o r d in a t e  b o d ie s  a re  in c lu d e d  in  th e  
Usery  e x e m p t io n  is  a  p r in c ip le  w h ic h  d e r i v e s  
f r o m  e x p l ic i t  la n g u a g e  in  th e  o p in io n , a s  w e l l a s

therefore exempt from the provisions of the 
National Labor Relations Act, 29 U.S.C.A. 
§ 152(2) (1973). See NLRB  v. Natural Gas 
Utility DisL, 402 U.S. 600, 91 S.Ct. 1746, 29 
L.Ed.2d 206 (1971).* In NLRB  v. Natural 
Gas, the Court in a close case considered 
relevant whether the entity seeking exemp­
tion was administered by individuals re­
sponsible to public officials or to the gener­
al electorate. Id. a t  605, 91 S.Ct. a t  1749- 
50. Although these cases turn on the con­
struction of the Labor Relations Act and 
not on constitutional considerations of state 
sovereignty, we find them helpful in our 
inquiry, and until the Court holds otherwise 
we will adopt this approach.

Second, in deciding cases involving possi­
ble federal infringement of s ta te  sovereign­
ty, the courts have assessed the function of 
the entity  being regulated. In Usery the 
Court repeatedly emphasized that the 
FLSA directly affected a fjnc tion  tha t was 
traditionally a governmental activity, 
namely, the  structuring of wage and hour 
policies. National League o f  Cities v. 
Usery, 426 U.S. a t  S45—46, 851-52, 96 S.Ct. 
a t  2-171-72, 2474 (1976). The Court alter­
nately characterized this function as tradi­
tional, essential, fundamental, and integral. 
Id. a t  S45, 851, 96 S.Ct. a t  2471, 2474. The 
Court listed several other functions that 
could be so characterized, including fire pre­
vention, police protection, sanitation, public 
health, and parks and recreation. Id. a t  
851, 96 S.Ct. at. 2474. Moreover, in overrul­
ing Maryland v. Wirtz, 392 U.S. 183, 88 
S.Ct. 2017, 20 L Ed.2d 1020 (1963), the Court

b y  im p lic a U o n , a t le a s t  i n s o fa r  a s  th e  te rm  
r e la t e s  t o  " s u c h  a r e a s  a s  f i r e  p r o t e c t io n , p o lic e  
p r o t e c t i o n ,  s a n i t a t io n , p u b lic  h e a lt h ,  a n d  p a r k s  
a n d  r e c r e a t i o n . ”  National League o f  Cities, 
supra. 4 2 6  U .S . a t 8 5 1 ,  9 6  S .C t . a t  2 4 7 4 . T h e  
o p in io n  s p c c i l i c a l ly  in c lu d e d  " p o l i t i c a l  s u b d iv i ­
s i o n s ”  a s  e n t i t ie s  f o r  w h ic h  c la s s i f i c a t i o n  o r  
s o v e r e ig n t ie s  is  a p p ro p r ia t e .  Id. a t 8 5 5 ,  n .2 0 . 
9 6  S .C t .  a t  2 4 7 6 ,  n .2 0 . A d d it io n a l ly ,  th e  C o u r t  
m e n t io n e d  s t a le  s c h o o ls , h o s p i t a ls ,  a n d  o t h e r  
“ s u b o r d in a t e  a rm s  o f  s t a le  g o v e r n m e n t ”  a s  
p r o p e r ly  la b e l le d  s o v e re ig n s . Id. . .

8 . W e  b a s e  o u r  a n a lo g y  t o  th e  la b o r  c a s e s  o r  
th e  s im p le  fa c t  th a t  th e  p re c is e  t e rm  " p o l i t i c a l  
s u b d iv i s io n "  is  u s e d  in  b o th  th e  Usery  c a s e  a n d  
I be  N I . R B  c a s e s .

I l« 
» <«

::i
'I «4
*1 I tuA I.

1 li.

V

t  i

s f
n
i
i



678 6C9 FEDERAL REPORTER , 2d SERIES

implicitly included the operation of public 
schools and hospitals as traditional func­
tions of the states. 426 U.S. a t  855,96 S.Ct. 
a t  2476. In Hodel, the Court listed the 
traditional nature  of the function involved 
as the  second condition precedent to a  find­
ing th a t  a s ta te ’s sovereignty has been con­
stitutionally infringed by federal regula­
tion. Hodel v. Virginia Surface Min. & Rec. 
Ass'n, 101 S.Ct. a t  23G6 (1981).

The third and final indicium of sta te  sov­
ereignty frequently considered by the 
courts is the nature of the federal regula­
tion involved. The Court in Usery dis­
cussed at  length the  effects on sta te  
governm ent operations tha t would result 
from application of the FLSA. T'je Court 
focused on the  significant costs, both in 
term s of money and in terms of necessary 
restructuring of employment operations, 
th a t  s la tes would have to bear if forced to 
comply with the FLSA. National League 
o f Cities v. Usery, 426 U.S. a t  846-51, 96
S.Ct. a t  2471-74 (1976). Similarly in Fry v. 
United States, the Court cited the unintru- 
sivc nature of  the Economic Stabilization 
Act as a primary reason for upholding its 
application to s ta te  employees. F ry  v. 
United States, 421 U.S. a t  548, 95 S.Ct. a t  
1796 (1975). Finally, in the intergovern­
m ent tax  immunity cases, the Court has 
been guided by an assessment of the in ter­
ference with s ta te  government functioning. 
See Helvering  v. Cerhardt, 304 U.S. 405 at 
419-20, 58 S.Ct. 969 a t  974-75, 82 L.Ed. 
1427 (1933).

IV. —
Before applying the foregoing principles 

to the  facts ol the ease before us, we may 
well benefit from a quick study of Im m anu­
el K an t 's  On the Old Saw: T hat  May be 
Right in Theory bu t it Won't Work in Prac­
tice (El B. Ashton trans. 1974). Precise 
legal guidelines easily applicable to particu­
lar fac t situations do not exist in cases such 
as this involving broad constitutional con­
cepts such as th a t  of sovereignty, As will 
become clear shortly, our job is compounded 
in this c isc  by the borderline nature of the 
facts be/orc us. Nevertheless we are con­

vinced th a t  upon a  consideration of all t ’le 
factors, on balance it  seems clear th a t  E »st- 
side is not and should not be treated as a 
sovereign entity  in our feder”.! systen .

[3] The determinative fact in ti  is case is 
simply th a t  the  entity with which we are 
dealing is not a state or a political subdivi­
sion of a s ta te  as defined by the Court in 
Usery and in other cases involving similar 
issues. Eastside Mental Health Center is 
not the S ta te  of Alabama, nor is it  an 
agency or departm ent of the State of Ala­
bama. Indeed no party  contends otherwise.

Moreover as it currently exists under Ala­
bama state  law, Eastside is not a public 
agency or corporation. As was noted earli­
er, t i c  Center is incorporated as a non-prof­
it  institution under section 10-3-1, ra ther 
than as a public corporation under section 
22-5,1-2 of the Alabama Code. The Center 
is in fact distinct from many of the other 
community mental health centers operating 
in the S tate  of Alabama in precisely this 
regard. For whatever reason, Alabama did 
not elect to operate Eastside as a state 
institution with state employees; instead it 
se t up a not for profit corporation with a 
separate, independent board of directors to 
administer it. Whatever may have been 
the state 's  reason for doing it this way, it 
must live with the consequences. I t  cannot 
claim an immunity based on a condition 
which it  itself sought to avoid.

Here, then, lies the greatest difference 
between Usery and the facts of this case. 
Here we are concerned with application of 
the FLSA wages paid by a not for profit 
corporation which operates by contract with 
a public corporation of the Stale of Ala­
bama and by contract with other entities. 
There is thus no impact on the state in its 
relation with its own employees. Thus, the 
FLSA does not affect the "States as 
States.’'

For such reasons as were satisfactory to 
it, the S tate  of Alabama elected not to 
employ any persons to operate institutions 
performing such services as are performed 
by Eastside. By making this election it 
removed the agency from the protection of 
the Tenth A m endment as delineated in
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Usery and Hodel. Instead, certain individ­
uals organized a corporation under tlic gen­
eral legislative authorization used by other 
citizens to organize all educational, religious 
and other eleemosynary institutions, which 
thereafter  contracted with Jefferson, itself 
an independent corporation, to carry out 
these functions.

For purposes of the sovereignty issue be­
fore us, Eastside is thus best characterized 
as a private, non-profit corporation, licensed 
in the S ta te  of Alabama to perform the 
services of a community mental health cen­
ter, and carrying out such services by 
means of ordinary contracts with various 
s ta te  and local agencies and institutions. It  
is thus analogous to a normal nonprofit 
institution in its basic corporate structure, 
while a t  the same time analogous to a pri­
vate business doing contracting work for 
the s la te  in its basic business operations.

Although the Center is subject to sub­
stantial s ta te  regulation, this fa :t docs not 
change our characterization. With respect 
to the sta te  licensing regulations, we find it 
difficult to distingu'sh Eastside from a vari­
ety of private corpoialions, and professional 
individuals th a t  are subject to similar state 
control pu rsuan t  to licensing statutes. 
Such controls a re  normal means by which 
sta tes effectuate  public policies through the 
regulation of private entities. These licens­
ing controls do not, however, somehow 
magically transform the fundamental na­
ture of the licensed entity into a public 
agency or official.

The additional control exerted by the J e f ­
ferson Authority  over EnstsideV budget, 

, board of directors, and residual assets upon 
dissolution, are not so significant as lo justi­
fy characterizing the Center as an arm of 
the state. With respect to the board of 
directors, not only does the S tate  of Ala­
bama not have control over the appoint­
ment of nearly one-half of the board mem­
bership. in addition it  has no power whntso-

9 . T h e  S t a le  o f  A la b a m a  d o c s  In  f a c t  g r a n t  s a le s  
tn x  e x e m p t io n  t o  m a n y  o t h e r  p r iv a t e  b u s in e s s ­
e s . See A la .C o d e  § 4 0  2 3 - 4  ( 10 7 5 ) .  In  a d d i ­
t i o n .  m e m b e r s h ip  In  th e  S t a t e  R e t i r e m e n t  S y s ­
te m  is  n o t l im i t e d  l o  s ta te  a g e n c ie s , a s  it is  a ls o  
a v a i la b le  l o  e m p lo y e e s  o f  a " p u b l i c  o r  q u a s i-

ever to dismiss any of the board appoint­
ments. Members of the board do not serve 
as representatives of the sla te  or any of its 
agencies. For this la tte r  reason it  is clear 
th a t  no member of the  administrative board 
is directly responsible to a public official or 
to the general electorate. Under the lest 
set out in N LRB  v. Natural Gas Utility 
Dist., 402 U.S. 600,91 S.Ct. 174G, 29 L.Ed.2d 
206 (1971), this factor indicates that East- 
side is not a political subdivision of the 
S tate  of Alabama. The other controls, 
while perhaps uncommon in the context of 
normal private corporations contracting 
with the states, must be viewed simply as 
stringent licensing standards necessary to 
the effective implementation of the slate 's  
police pos er in the mental health arena.

If the S tate  of Alabama chooses to foster 
the provision of mental health services by 
allowing Eastside and similar mental health 
centers certain fringe benefits, including 
sales tax exemption and participation in the 
Stale Retirement System, this does not 
mean tha t Eastside should be viewed as an 
arm of the state. Alabama either provides 
or legally may provide similar benefits lo 
entities tha t  arc declaredly not public agen­
cies,*

[4] Our conclusion tha t  the Eastside 
Mental Health Center is not a s ta te  agency 
or a political subdivision of the s ta te  is 
sufficient under the JJodel test for us to 
hold that it  may not be exempt from the 
FLSA. Ju s t  as in Hodel, we need not reach 
the other factors in the sovereignty test if 
we initially find, as we do here, that the 
entity with which we are  dealing i3 not n 
state. See Hodel v. Virginia Surface Min. 
& Rec. Ass'n, 101 S.Ct. a t  2369 (1981). For 
this reason it is not necessary for us to 
consider the extent of the FLSA’s effect on 
Eastside's function of g ran ting  mental 
health services, nor need we decide whether 
such function is traditional or essential. In

p u b lic  o r g a n i z a t i o n . "  See  A la .C o d e  § 3 G - 2 7 - 6  
( 1 9 7 5 ) .  A s s u m in g  E a s t  s id e  Is  c o n s id e re d  a  
q u a s i - p u b l ic  o r g a n i z a t i o n ,  it m a y  p a r t ic ip a t e  in  
th e  r e t i r e m e n t  s y s t e m  n n d  y e t s t i l l  n o t  b e  a  
s t a t e  o r  p u b lic  a g e n c y  w i th in  th e  m e a n in g  o f  
th e  t e rm  a s  u s e d  in  th e  Usery c a s e .
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view or the significance of the term "in te­
g ra l"  used in the Usery opinion, however, 
we think it important to briefly discuss the 
application o f  this concept to the facts of 
this case. In short we believe th a t  even if 
the S ta te  of Alabama bad chosen to operate 
Eastside as a s ta te  agency, the Center is not 
performing an "in tegral" function and thus 
the Usery exemption would not apply.

In Usery the  Court used the term "inl.r- 
g ra l"  to define the nature of a sta te  opera­
tion tha t  is protected by considerations of 
sovereignty. "We bold th a t  insofar as the 
challenged amendments [of the FLSA] op­
era te  to directly displace the S tates’ free­
dom to structure  integral operations in a r ­
eas of traditional governmental functions, 
they are not within the authority  granted 
Congress by Art. 1, § 8, cl. 3.” <126 U.S. a t  
852, 96 S.Ct. a t  2474 (1976) (footnotes omit­
ted).10

[5] Dictiorary definitions indicate tha t 
the ad |ort;vc "integral" signifies something 
tha t  is a p a r t  of or is in itself a whole. See 
Webster's New International Dictionary 
1290 (1936). We think an integral function 
Is in this contex t one th a t  a state performs 
for or in relation to tho society at large, the 
sta te  as a whole. One such function is the 
s ta te 's  tax ing  power; another is the s ta te ’s 
function of  enacting law;- for the public

10 . W e  b e l i e v e  t h a t  th e  t e rm  " i n t e g r a l "  r e ln t e s  
t o  th e  n a t u r e  o f  th e  s tu tc  f u n c t io n  t o  b e  g iv e n  
s o v e r e ig n  p r o t e c t i o n .  A d m i t t e d ly  th e  C o u i t  in  
User}1 a p p e a r s  in  th e  q u o te d  p a s s a g e  t o  d i f f e r ­
e n t i a t e  n n  " o p e r a t i o n "  f r o m  n " fu n c t i o n . ”  It 
m a y  he  s a id  th a t th e  p h r n .e  " i n t e g r a l  o p e r a ­
t i o n "  r e f e r s  t o  th e  m a n n e r  i l l  w h ic h  th e  s ta te  
c h o o s e s  t o  c a r r y  o u t  i t s  t r a d i t i o n a l  fu n c t io n , 
in c lu d in g  t h e  s tn tc 's  s t r u c t u r i n g  o f  i ts  w a g e  
p o l i c i e s  f o r  th o s e  e m p lo y e e s  c a r r y i n g  o u t  s u c h  
fu n c t io n s .  H e r e  th e  t e rm  " i n t e g r a l "  w o u ld  r e ­
f e r  b o th  t o  th e  fa c t  th a t  th e  s e t t i n g - o f  w a g e  
p o l i c i e s  i s  crucial t o  th e  s t a t e 's  a b i l i t y  t o  c a r r y  
o u t  e f f e c t i v e ly  a  p a r t i c u la r  f u n c t io n , a n d  t o  th e  
fa c t  th a t  s u c h  p o l i c ie s  a f f e c t  th e  whole o f  th e  
s t a le ' s  o p e r a t i o n s ,  in  th is  c a s e , a l l  e m p lo y e e s  o f  
th e  s la t e .  U n d e r  th is  v ie w , i t  is  o f  c o u r s e  t r u e  
th a t  a n y  c a s e  s u c h  a s  th e  o n e  b e f o r e  u s  i n v o lv ­
in g  th e  a p p l i c a t i o n  o f  th e  F L S A  t o  w h a t  Is  
a r g u a b ly  a  s t a t e  e n t i t y  in v o lv e s  a n  I n t e r f e r e n c e  
w i th  th e  s t a t e 's  a b i l i t y  t o  s t r u c t u r e  i ts  integral 
O p e ra t io n s .  In  o u r  o p in io n , h o w e v e r ,  th e  t e rm  
" i n t e g r a l "  a l s o  a p p lie s  l o  th e  t y p e  o f  g o v e r n ­
m e n ta l fu n c t i o n  th a t  is  t o  b e  p r o t e c t e d  t in d e r  a 
c o n c e p t  o f  s t a t e  s o v e ie ig n t y .

good through its legislative body. For pur­
poses of determining whether a particular 
function is ‘'integral" in the context of sov­
ereignty decisions such as the one before us, 
we think it therefore helpful to look t.l 
whether the federal regulation in question 
affects a state function in a way that rever­
berates throughout the society as a whole.”  
For example, any interference with a 
s ta te ’s provision of police protection to its 
citizenry, or its ability in general to pass 
laws in its legislature, clearly affects all 
people in the state. Such integral functions 
may be contrasted with those that, while 
perhaps traditional, are nevertheless not 
functions which relate to the entire state 
populace. An example of a non-integral 
function is a state 's  enactment o f  particular 
regulations addressiig  specific problems 
such as w ater  usage, farming, railroads, 
utilities, etc. Even though such functions 
may have been traditionally carried out by 
the slate, federal regulation thereof is not 
prohibited because the functions do not pro­
duce significant consequences affecting all 
persons in the state and thus are not, in our 
definition of the term, "in tegral" func­
tions.”

With these principles in view, we find 
th a t  Eastside's function of providing mental 
health services to the citizens of Alabama is

A t le a s t  o n e  c o m m e n t a t o r  a g re e s  th a t  th e  
te rm  " I n t e g r a l "  is  u s e d  in  User}' t o  m o d i fy  th e  
ty p e  o f  s ta te  fu n c t io n  in v o lv e d . S e e  N o t e , T a k ­
in g  F e d e r a l i s m  S e r io u s ly :  L im i t in g  S t a t e  A c ­
c e p ta n c e  o f  N a t io n a l G ra n t s ,  0 0  Y a le  L J .  1G 94, 
1 7 0 8  ( 1 9 8 1 ) .  See also, National L e a g u e  o f  
Cities v . Usery, -126 U .S . a t  8 5 1 ,  8 6 5 . 9 0  S .C t . a t 
2-17G, (u s in g  p h ra s e  " i n t e g r a l  g o v e r n m e n ta l 
fu n c ! o n s " ) .

1 1 . I t  h e a r s  n o t in g  t h a t  in  th is  r e s p e c t  a d e t e rm i­
n a t io n  o f  w h e th e r  a  fu n c t io n  is  In t e g r a l r e ­
q u i r e s  n n  a s s e s sm e n t  o f  th e  e f fe c t  o f  th e  fe d e r a l 
r e g u la t io n , w h ic h  is  in  fa c t  I l i e  t h i r d  f a c t o r  
w h ic h  th e  c o u r t s  h a v e  c o n s id e re d  in  n in k tn g  
s o v e r e ig n ly  d e t e rm in a t io n s . 5 c e  p p . 6 7 8 - 6 7 9  
supra.

1 2 . U n d e r  o u r  te s t r e g a rd in g  in t e g r a l fu n c t io n s , 
th e  C o u r t  in  Hodel c o u ld  h a v e  e a s i ly  fo u n d  th a t  
th e  fu n c t io n  o f  r e g u la t in g  th e  m in in g  in d u s t ry , 
w h i le  p e rh a p s  t r a d i t i o n a l ,  a s  th e  s la t e  p a r t ie s  
u rg u e d , w a s  n e v e r th e le s s  n o n in t e g r a l b e c a u s e  
th e  f e d e r a l In t e r f e r e n c e  d id  n o t a f f e c t  th e  e n t i r e  
M a te  c i t iz e n r y .



c o mparitively i n e x p e n s i v e  cost for e s t a b l i s h i n g  the long 
t e r m  alcjoholism r e h a b i l i t a t i o n  p r o g r a m  so desp e r a t e l y  needed 
in this'jstate.

Secondly, the p r o g r a m  may c o n f r o n t  increased o p e r a t i o n­
al costs because of an o b l i g a t i o n  to pay clients at the 
f a c i l i t y  a m i n i m u m  wage w h i l e  engaged in what is called 
" w o r k  therapy." T h e  t h e r a p e u t i c  d e s i g n  for Nugen's Ranch 
i n v o l v e d  a scheme w h e r e b y  c l i e n t s ,  as part of their daily 
routi n e ,  would be i n v o l v e d  in g a r d e n i n g ,  raising livestock, 
g r e e n h o u s e  activities,' m i n o r  r e n o v a t i o n s  on the facility, 
a n d  the like. T h e  p r o g r a m  feels strongly that chronic 
a l c p h o l i c s  get no b e n e f i t  from s i m p l y  being " w a r e h o u s e d "  at 
a n  institution for a period b e t w e e n  six months and two 
y e a r s .  Clients m u s t  be a c t i v e l y  e n g a g e d  in a c t i v i t i e s  which 
w i l l  increase th e i r  health, o c c u p y  some of their time, and 
t r a i n  them in m i n i m a l  e m p l o y m e n t  skills that can be h e l p f u l  
w i t h  their e v e n t u a l  r e i n t e g r a t i o n  into their community. This 
w o r k  therapy, w h e n  c o m b i n e d  w i t h  traditional forms of 
c o unseling, s h o u l d  result in a h i g h  rate of success in 
t r e a t i n g  chronic a l c o h o l i s m .

But my a n a l y s i s  of state and federal law i n d icates that 
t h e  program may b e - u n d e r  a n  o b l i g a t i o n  to pay c l i e n t s  at 
l e a s t  a minimum w a g e  while e n g a g e d  in the w o r k  therapy. For 
r e a s o n s  that are not clear, s t a t e  r e g u l a t i o n s  p u r s u a n t  to 
t h e  Alaska Wage and H o u r  Act s p e c i f i c a l l y  exclude a l c o h o l i s m  
a n d  drug tre a t m e n t  p r o g r a m s  f r o m  p r o v i s i o n s  w h i c h  wo uld 
o t h e r w i s e  enable the p r o g r a m  to p a y  less than a m i n i m u m  wage 
to clients. None of the s p e c i f i c  e x c l u s i o n s  of the Alaska 
W a g e  and hour Act p r o v i d e  e x c e p t i o n s  for l o n g - t e r m  treatment 
f a c i l i t i e s  to pay c l i e n t s  less than a m i n i m u m  wage. Because 
A l a s k a  has not s p e c i f i c a l l y  i d e n t i f i e d  this area of labor 
l a w  as an issue of p a r t i c u l a r  st a t e  concern, it is likely 
t h a t  federal law, in a d d i t i o n  to sta t e  law, will r e q u i r e  the 
p a y m e n t  of m i n i m u m  wages. I h a v e  a l r e a d y  p r o v i d e d  S O A D A  with 
a d e t a i l e d  legal a n a l y s i s  of this p r o b l e m ,  and am w i l l i n g  to 
p r o v i d e  you w i t h  a copy if y o u  wish.

The impact o n  the p r o g r a m  a n d  the st a t e  is significant. 
E v e n  with c l i e n t s  w o r k i n g  o n l y  a few h urs per day, the 
y e a r l y  cost of the p r o g r a m  to p a y  a m i n i m u m  wage to c l i e n t s  
e n g a g e d  in w o r k  t h e r a p y  is e s t i m a t e d  to be in e x c e s s  of 
$ 2 3 0 , 0 0 0  per year. This adds a s u b s t a n t i a l  cost to the 
o p e r a t i o n  of the p r o g r a m  on a y e a r l y  basis.

The solution to this p r o b l e m  may be in a l e g i s l a t i v e  
a m e n d m e n t  to the A l a s k a  Wag e a n d  H o u r  Act e x e m p t i n g  patient 
w o r k e r s  in r e s i d e n t i a l  d r u g  and a l c o h o l i s m  tre atment 
p r o g r a m s  from the c o v e r a g e  of the statute, and an a m e n d m e n t  
to the Uniform A l c o h o l i s m  I n t o x i c a t i o n  and T r e a t m e n t  Act
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/ w h i c h  w o u l d  p e r m i t  t h e  p a y m e n t  o f  a s u b - m i n i m u m  w a g e  l o

clients who are engaged in work therapy projects. I do not 
know whether l e g i s l a t i o n  of this nature could be a c c o m­
plished this session, and we look for yo ur direction on this 
i s s u e .

All of this is to say that the program needs your 
continued support on a l c o h o l i s m  monies this session, and 
assistance in p o s s i b l e  l e g i s l a t i v e  solutions to some of the 
problems already i d entified. The Ranch has been receiving 
strong and c o n t i n u e d  .support from residents and o r g a n i z a­
tions in the M a t - S u  Valley, and we urge your continued 
support also.

You are more than w e l c o m e  to call or write me if you 
have any questions.

S i n c e r e l y ,

REESE, RI CE & VOLLAND, P.C.

PRV/kkr

cc: Leonard & H e n r i e t t a  N u g e n
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T h e  s d c o n d  p r o b l e m  w i t h  t h e  c u r r e n t  s c h e m e  i s  t h a t  i t  h a s  

n o  p r o v i s i o n s  f o r  a d d r e s s i n g  t h e  p r o b l e m  o f  t h e  D e p a r t m e n t
w i t h h o l d i n g  a d e c i s i o n  w i t h  r e s p e c t  t o  a p e n d i n g  g r a n t  a p p l i c a ­
t i o n .  I n  T h e  S t u d i o  C l u b ' s  s i t u a t i o n ,  t h e  g r a n t  f o r  FY *82 h a d  
n o t  y e t  b e e n  a w a r d e d .  T h e r e f o r e ,  t h e  p r o g r a m  h a d  n o t  e n t e r e d  
i n t o  a c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  a g e n c y ,  a n d  t h e r e  w a s  
n o  g r a n t  t o  s u s p e n d ,  n o r  w a s  t h e  p e n d i n g  g r a n t  e v e r  d e n i e d .  A l l  
t h a t  h a p p e n e d  w a s  t h a t  SOADA d e c i d e d  t o  " p u t  o n  h o l d "  a n y
t r a n s a c t i o n s  r e l a t e d  t o  t h e  FY ' 8 2  g r a n t  a p p l i c a t i o n .

U n d o u b t e d l y ,  t h e  p r o g r a m  c o u l d  h a v e  p u r s u e d  r e m e d i e s  i n  
c o u r t  t o  s e c u r e  c e r t a i n  p r o t e c t i o n s  d u r i n g  t h e  p r o c e s s  o f  
. • e v i e w .  B u t  t h a t  i s  a n  i l l u s o r y  r e m e d y  f o r  a  n o n - p r o f i t
o r g a n i z a t i o n  t h a t  d e p e n d s  e n t i r e l y  o n  s t a t e  f u n d i n g .  T h e
p r o g r a m  s i m p l y  h a d  n o  f u n d s  t o  f i n a n c e  t h e  l i t i g a t i o n  t h a t  
w o u l d  h a v e  b e e n  n e c e s s a r y  t o  p r e v e n t  t h e  k i n d  o f  a d m i n i s t r a t i v e  
a b u s e  t h a t  t h e  p r o g r a m  n e v e r  e x p e c t e d  t o  h a p p e n  i n  t h e  f i r s t  
p l a c e .

I t  w o u l d  a p p e a r  t o  me t h a t  r e g u l a t i o n s  c o u l d  b e  a d o p t e d  
p u r s u a n t  t o  7 AAC 7 8 . 0 1 0  e t  s e g .  t o  p r o v i d e  t h e  k i n d  o f  p r o c e ­
d u r a l  p r o t e c t i o n s  t h a t  I  h a v e  l i s t e d  a b o v e .  T h i s  w o u l d  c e r ­
t a i n l y  h a p p e n  i f  t h e  l e g i s l a t u r e  a m e n d e d  AS 4 7 . 3 7  t o  m a n d a t e  
t h e  a p p r o p r i a t e  r e g u l a t i o n s .

B .  T h e  P a y m e n t  o f  W a g e s  t o  P a t i e n t  W o r k e r s

An e n t i r e l y  s e p a r a t e  a n d  u n i q u e  i s s u e  t o  t h e  p r o g r a m  i s  
t h e  q u e s t i o n  o f  i t s  l e g a l  o b l i g a t i o n  t o  p a y  c l i e n t s  a min im um  
w a g e  f o r  a c t i v i t i e s  p e r f o r m e d  d u r i n g  " w o r k  t h e r a p y . "  As y o u  
r e c a l l ,  t h e  s c h e m e  o f  N u g e n ' s  R a n c h  i n v o l v e s  c l i e n t  a c t i v i t i e s  
i n  g a r d e n i n g ,  g r e e n h o u s e  . w o r k ,  h o u s e c l e a n i n g , a n d  r e n o v a t i o n  
w o r k  o n  t h e  f a c i l i t y .

A l t h o u g h  t h e  q u e s t i o n  s e e m s  s t r a i g h t f o r w a r d ,  t h e  a n s w e r  i s  
n o t .  I  h a v e  e n c l o s e d  w i t h  t h i s  l e t t e r  my l e g a l  m em orandum  t o  
SOADA o u t l i n i n g  t h e  r e s u l t s  o f  my r e s e a r c h .  I  e n c o u r a g e  y o u  t o  
r e a d  i t  s o  t h a t  y o u  c a n  g e t  a  c o m p l e t e  u n d e r s t a n d i n g  o f  t h e  
v a r i o u s  i s s u e s  i n v o l v e d .

C u r r e n t  s t a t e  a n d  f e d e r a l  l a w  c l e a r l y  s u g g e s t s  t h a t  
p a t i e n t  w o r k e r s  b e  p a i d  a  m in im u m  w a g e .  T h i s  i s  u n d e r s t a n d a b l e  
i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  c a s e  l a w  d e v e l o p e d  f r o m  w h o l e s a l e  
i n s t i t u t i o n a l  a b u s e s  o f  c l i e n t s  i n  m e n t a l  i n s t i t u t i o n s  who w e r e  
r e q u i r e d  t o  p e r f o r m  w o r k  o f  q u e s t i o n a b l e  t h e r a p e u t i c  v a l u e .  B u t  
v i e w e d  f r o m  t h e  p r o g r a m ' s  p e r s p e c t i v e ,  t h i s  o b l i g a t i o n  m a k e s  
l i t t l e  s e n s e .  F i r s t  o f  a l l ,  t h e  e c o n o m i c  i m p a c t  o n  t h e  p r o g r a m  
i r  t r e m e n d o u s .  O ur  e s t i m a t e s  a r e  t h a t  t h e  i n c r e a s e d  o p e r a t i o n a l  
c o s t s  f o r  N u g e n ' s  R a n c h  f o r  p a y i n g  m i n im u m  w a g e s  t o  4 8  c l i e n t s
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f o r  o n l y  a f e w  h o u r s  o f  w o r k  p e r  d a y  a m o u n t s  t o  $ 2 3 0 , 0 0 0  
a n n u a l l y .  T h i s  i s  w i t h o u t  a n  a n a l y s i s  o f  f r i n g e ,  o v e r h e a d  
c o s t s ,  and t h e  p o s s i b l e  n e c e s s i t y  t o  a d d  a d d i t i o n a l  c l e r i c a l  
h e l p  t o  h a n d l e  t h e  a d m i n i s t r a t i v e  b u r d e n  r e l a t e d  t o  t h e  
p c y r o l l .

B u t  t h e  m o r e  i m p o r t a n t  c o n c e r n  i s  t h e  t h e r a p e u t i c  v a l u e  o f  
t h e  w o r k  t o  c l i e n t s  a t ’ t h e  R a n c h .  I t  i s  i n  t h i s  a r e a  w h e r e  t h e  
w o r k  t h e r a p y  p r o g r a m  p l a n n e d  f o r  t h e  R a n c h  d i f f e r s  f r o m  t h e  
a c t i v i t i e s  n o r m a l l y  r e q u i r e d  o f  p a t i e n t  w o r k e r s  i n  o t h e r  
i n s t i t u t i o n s .

The p r o g r a m ' s  t r e a t m e n t  p h i l o s o p h y  s t a r t s  f r o m  t h e  p r e m i s e  
t h a t  i t  m a k e s  n o  s e n s e  t o  h a v e  c l i e n t s  s i t  a r o u n d  f o r  t w o  y e a r s  
w h i l e  g o i n g  t h r o u g h  a  l o n g  p e r i o d  o f  s o b r i e t y .  T h e  h e a l t h  o f  a  
c h r o n i c  a l c o h o l i c  h a s  o f t e n  d e t e r i o r a t e d ,  a n d  p h y s i c a l  a c t i v i t y  
i s  n e c e s s a r y  t o  r e s t o r e  t h i s  h e a l t h .  E q u a l l y  t r u e  i s  t h e  f a c t  
t h a t  a t y p i c a l  l o n g - t e r m  i n e b r i a t e  h a s  b e c o m e  a p u b l i c  p a r i a h  
w h o  l a c k s  s e l f - e s t e e m ,  m o t i v a t i o n ,  s e l f - w o r t h ,  a n d  t h e  m o s t  
m i n i m a l  o f  j o b  s k i l l s .  W ork  t h e r a p y  c a n  e n a b l e  t h a t  i n d i v i d u a l  
t o  r e g a i n  s e l f - c o n f i d e n c e  a n d  a c q u i r e  s o m e  s k i l l s .  And a n y o n e  
i n  t h e  t r e a t m e n t  f i e l d  w i l l  t e l l  y o u  t h a t  a n  a l c o h o l i c  who h a s  
j u s t  r e c e n t l y  s t o p p e d  d r i n k i n g  n e e d s  s o m e t h i n g  t o  o c c u p y  t h e  
t i m e  and  e n e r g y  t h a t  w a s  o n c e  s p e n t  d r i n k i n g .  I f  n o t h i n g  e l s e ,  
t h e  w o rk  t h e r a p y  h e l p s  k e e p  t h e  a l c o h o l i c  f r o m  d r i n k i n g  b y  
k e e p i n g  h im  b u s y .

U n f o r t u n a t e l y ,  t h e  l a w  d o e s  n o t  a d d r e s s  t h e  d i f f e r e n t  
t h e r a p e u t i c  v a l u e s  t h a t  w o r k  t h e r a p y  h o l d s  f o r  r e c o v e r i n g  
a l c o h o l i c s  a n d  d r u g  a d d i c t s  c o m p a r e d  t o  p a t i e n t  w o r k e r s  i n  
o t h e r  k i n d s  o f  i n s t i t u t i o n s .  T h e  l a w  s i m p l y  a p p l i e s  a n  " e c o n ­
o m i c  r e a l i t y  t e s t "  a s  t h e  r u b r i c  f o r  w h e n  c l i e n t s  a r e  t o  b e  
p a i d  t h e  m in im u m  w a g e .  B y  d e f i n i t i o n ,  h o w e v e r ,  a l m o s t  a n y  f o r m  
o f  w o r k  t h e r a p y  w i l l  a r g u a b l y  m e e t  t h e  e c o n o m i c  r e a l i t y  t e s t  
a n d  t h e r e f o r e  r e q u i r e  t h e  p a y m e n t  o f  w a g e s .

The o p t i o n s  op .?n  t o  t h e  p r o g r a m  a r e  n o t  e s p e c i a l l y  a t t r a c ­
t i v e .  I f  t h e  v o r k  t h e r a p y  c o n c e p t  i s  s c r a p p e d  b e c a u s e  o f  t h e  
e c o n o m i c  c o s t  t o  t h e  p r o g r a m ,  t h e  R a n c h  w i l l  f i n d  i t s e l f  
s t r i p p e d  o f  a  t r e a t m e n t  t e c h n i q u e  w h i c h  i s  c r i t i c a l  t o  t h e  
s u c c e s s  o f  t h e  p r o g r a m .  I f  t h e  R a n c h  i s  c o m p e l l e d  t o  d i v e r t  
s u b s t a n t i a l  o p e r a t i o n a l  f u n d s  e a c h  y e a r  f o r  t h e  p a y m e n t  o f  
c l i e n t  w a g e s ,  o t h e r  e q u a l l y  i m p o r t a n t  a s p e c t s  o f  t h e  p r o ­
g r a m  -  r e n o v a t i o n ,  s t a f f  s a l a r i e s ,  a d m i n i s t r a t i o n ,  e t c .  -  w i l l  
s u f f e r .
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T h e  l e g a l  a u t h o r i t y  f o r  t h e  p r q g r a m  t o  r e c o u p  w a g e s  p a i d  

t o  c l i e n t s  b y  c h a r g i n g  t h e m  a  h i g h e r  f e e  f o r  t h e i r  c o s t  o f  c a r e  
a m o u n t s  t o  a s c a m  t h a t  h a s  n o  p r a c t i c a l  o r  t h e r p e u t i c  v a l u e .  
T h e  p r o g r a m  w o u l d  s i m p l y  b e  " p a y i n g "  c l i e n t s  w i t h  o n e  h a n d ,  an d  
t a k i n g  i t  b a c k  w i t h  t h e  o t h e r .  T h i s  k i n d  o f  c h a r a d e  t o  m e e t  t h e  
r e q u i r e m e n t s  o f  t h e  l a w  w o u l d  o n l y  s e r v e  t o  g e n e r a t e  c l i e n t  
r e s e n t m e n t  t o w a r d  t h e  p r o g r a m .

T h e  p r o g r a m  i s  n o t  s u g g e s t i n g  t h a t  t h e  c l i e n t s  b e  p a i d  n o  
w a g e s  a t  a l l .  R a t h e r ,  i t  h o p e s  t o  p a y  t h e  c l i e n t s  s om e  f o r m  o f  
c o m p e n s a t i o n  s o  t h a t  e a c h  c l i e n t  c a n  h a v e  h i s  o r  h e r  own m o n e y  
t o  u s e -  f o r  : t h e  “ p u r c h a s e  o f  i n c i d e n t a l s  a n d  . g i f t s  d u r i n g  
t r e a t m e n t ,  a n d  a l s o  b e  a b l e  t o  b u i l d  u p  a r e s e r v e  f u n d  t o  b e  
u s e d  a t  t h e  t i m e  o f  r e l e a s e  f r o m  t r e a t m e n t .  A l l  t h e  p r o g r a m  i s  
a s k i n g  f o r  i s  r e l i e f  f r o m  t h e  o b l i g a t i o n  t o  p a y  e a c h  c l i e n t  
S 3 . 8 5  p e r  h o u r .

• I '  b e l i e v e  t h a t  t h i s  c a n  b e  a c c o m p l i s h e d  b y  a n  a m e n d m e n t  t o  
t h e  A l a s k a  Wage  a n d  H o u r  A c t  w h i c h  w o u l d  e x e m p t  d r u g  a n d  
a l c o h o l i s m  c e n t e r s  f r o m  t h e  o b l i g a t i o n  t o  p a y  a m in im u m  w a g e  t o  
p a t i e n t  w o r k e r s .  I  a l s o  b e l i e v e  i t  w o u l d  b e  a p p r o p r i a t e  t o  
a m e n d  t h e  U n i f o r m  A l c o h o l i s m  a n d  I n t o x i c a t i o n  T r e a t m e n t  A c t  b y  
a d d i n g  a  new s e c t i o n  w h i c h  w o u l d  a u t h o r i z e  t h e  D e p a r t m e n t  t o  
f u n d  p r o g r a m s  f o r  w o r k  t h e r a p y  p r o j e c t s ,  i n c l u d i n g  m o n i e s  t o  
p a y  a  c e r t a i n  m i n i m a l  c o m p e n s a t i o n  t o  c l i e n t s  ( l e s s  t h a n  $ 1 . 0 0  
p e r  h o u r  I  w o u l d  t h i n k ) .  HL 192. c u r r e n t l y  c o n t e m p l a t e s  a n  
a n a l o g o u s  i n s t i t u t i o n a l  e m p l o y m e n t  s c h e m e  f o r  s t a t e  p r i s o n e r s  
a n d  i t  m i g h t  b e  p o s s i b l e  t o  pa»'  r e s i d e n t s  i n  l o n g - t e r m
t r e a t m e n t  c e n t e r s  a t  t h e  s a m e  r a t e .

I f  t h e s e  a m e n d m e n t s  a r e  c o n s i d e r e d ,  i t  w o u l d  b e  e s s e n t i a l  
t o  i n c l u d e  l a n g u a g e  s t a t i n g  t h a t  t h e  l e g i s l a t i o n  s e r v e s  a n  
i m p o r t a n t  a n d  e x c l u s i v e  s t a t e  f u n c t i o n  ( t h e  t r e a t m e n t  o f
a l c o h o l i s m  t h r o u g h  f u n d i n g  t o  p r i v a t e ,  n o n - p r o f i t  p r o g r a m s ) .  
T h i s  l a n g u a g e ,  I  b e l i e v e ,  w o u l d  p r o t e c t  t h e  p r o g r a m  f r o m  t h e
a p p l i c a t i o n  o f  t h e  F a i r  ’L a b o r  S t a n d a r d s  A c t  b y  v i r t u e  o f  t h e
h o l d i n g  i n  N a t i o n a l  L e a g u e  v .  U s u r y .

U n f o r t u n a t e l y ,  t h i s  e n t i r e  p r o b l e m  r e g a r d i n g  t h e  p a y m e n t  
o f  w a g e s  t o  c l i e n t s  j u s t  r e c e n t l y  s u r f a c e d .  I  r e a l i z e  t h e  
p r a c t i c a l  p r o b l e m s  o f  s e e k i n g  t h '  e  a m e n d m e n t s  t h i s  l a t e  i n  t h e  
l e g i s l a t i v e  s e s s i o n .  P l e a s e  l e i  k n o w  i f  y o u  s e e  a n y  w a y  o f
o b t a i n i n g  t h e  r e l i e f  b e f o r e  t h e  . _ j s i o n  e n d s .
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MEMORANDUM

TO: G o v e r n o r ' s  R e v i e w  B o a r d  o n  A l c o h o l i s m

FROM: P h i l i p  R .  V o l l a n d ,  A t t o r n e y  f o r
A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  S e r v i c e s ,  I n c .

DATE: May 2 5 ,  1 9 8 2

RE: P a y m e n t  o f  W a g e s  t o  C l i e n t s
E n g a g e d  i n  Work T h e r a p y  a t  N u g e n ' s  R anch

I n  t h e  p r o g r a m ' s  FY ' 8 3  g r a n t  a p p l i c a t i o n ,  a n d  SOADA's
r e v i e w  o f  t h e  f u n d i n g  r e q u e s t ,  r e f e r e n c e  h a s  b e e n  m ade  t o  t h e
a l l o c a t i o n  o f  f u n d s  f o r  c l i e n t s  e n g a g e d  i n  w o r k  t h e r a p y  a t  
N u g e n ' s  R a n c h .  T h i s  m em oran d u m  h a s  b e e n  p r e p a r e d  i n  o r d e r  t o
a s s i s t  y o u  i n  e v a l u a t i n g  t h e  p r o j e c t e d  c o s t s  o f  w o r k  t h e r a p y  a t  
t h e  f a c i l i t y .

As  y o u  a r e  a w a r e ,  a n  e s s e n t i a l  c o m p o n e n t  o f  t h e  t r e a t m e n t  
p h i l o s o p h y  a t  N u g e n ' s  R a n c h  i s  t o  h a v e  c l i e n t s  t h e r e  e n g a g e  i n  a 
f o r m  o f  " w o r k  t h e r a p y . "  T h e  w o r k  t h e r a p y  i s  d e s i g n e d  t o  p r o v i d e  
c l i e n t s  w i t h  b a s i c  l e a r n i n g ,  l i f e ,  a n d  e m p l o y m e n t  s k i l l s ;  t o
e n h a n c e  t h e  c l i e n t s '  s e n s e  o f  b e l o n g i n g  a t  t h e  f a c i l i t y ;  a n d  t o
p r e v e n t  t h e  " w a r e h o u s i n g "  o f  c l i e n t s  o v e r  a l o n g  p e r i o d  o f  t i m e .
Work t h e r a p y  p r o j e c t s  f o r  e a c h  c l i e n t  w i l l  b e  t a i l o r e d  t o  t h e  
c l i e n t ’ s  i n d i v i d u a l  t r e a t m e n t  p l a n .  O r i g i n a l l y ,  t h e  w o r k  t h e r a p y  
p r o j e c t  w a s  d e s i g n e d  t o  i n v o l v e  c l i e n t s  i n  t h e  f i n a l  r e n o v a t i o n  
o f  t h e  f a c i l i t y  ( p a i n t i n g ,  l a y i n g  c a r p e t ,  e t c . ) ,  a s  w e l l  a s  t o
i n v o l v e  t h e m  i n  g a r d e n i n g  a c t i v i t i e s ,  t h e  r a i s i n g  o f  l i v e s t o c k ,
e t c .

The w o r k  t h e r a p y  p l a n  t h a t  w a s  p r o p o s e d  f o r  t h e  R a n c h
r a i s e d  a l e g a l  q u e i  t i o n  o f  w h e t h e r  o r  n o t  c l i e n t s  s h o u l d  b e  p a i d  
f o r  t h e i r  w o r k .  A f t e r  a  r e v i e w  o f  t h i s  q u e s t i o n  by  my o f f i c e ,  a n d  
t h e  o f f i c e  o f  t h e  A t t o r n e y  G e n e r a l ,  i t  w a s  c o n c l u d e d  t h a t  t h e  
A l a s k a  Wage a n d  H o u r  A c t  (AS 2 3 . 1 0 . 0 5 0 - 1 5 0 )  an d  t h e  t h e  F a i r
L a b o r  S t a n d a r d s  A c t ,  ( 2 9  USC 2 0 1  e t  s e q . ) ,  r e q u i r e d  t h a t  c l i e n t s  
b e  p a i d  t h e  s t a t u t o r y  m in im u m  w a g e  ( $ 3 . 8 5 )  p e r  h o u r )  f o r  c e r t a i n  
w ork  ( e . g . , r e n o v a t i o n s ) ,  b u t  n o t  f o r  o t h e r  w o r k  ( s u c h  a s  g e n e r a l  
h o u s e k e e p i n g ) .  A l t h o u g h  I d i s a g r e e d  w i t h  t h e  A s s i s t a n t  A t t o r n e y  
G e n e r a l ' s  c o n c l u s i o n  a b o u t  p a y i n g  c l i e n t s  f o r  " f a r m i n g "  a c t i v i -  • 
t i e s ,  i t  w a s  c l e a r  t h a t  t h e  p r o g r a m  w o u l d  h a v e  t o  b u d g e t  m o n i e s  
f o r  t h e  p a y m e n t  o f  c l i e n t s  e n g a g e d  i n  w o r k  t h e r a p y ,  p a r t i c u l a r l y  
i f  t h e  w o r k  r e s u l t e d  i n  a n y  c o n s e q u e n t i a l  e c o n o m i c  b e n e f i t  t o  t h e

•JOHN RC CSC ;
WILSON A. n ic e  
PHILIP B. VOLLAND j 
VIRGINIA OONKIC LC^BO
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p r o g r a m . j W i t h o u t  d i s c u s s i n g  t h e  l e g a l  a s p e c t s  o f  t h i s  p a r t i c u l a r  
p r o b l e m  i n  d e t a i l ,  I w i l l  s i m p l y  n o t e  t h a t  t h e  i s s u e  p r e s e n t s  
som e f a r - r e a c h i n g  i m p l i c a t i o n s  f o r  r e s i d e n t i a l  d r u g  a n d  a l c o h o l ­
i s m  t r e a t m e n t  p r o g r a m s  w h i c h  i n v o l v e  c l i e n t s  i n  w o r k  t h e r a p y .  I  
h a v e  a t  my d i s p o s a l  a n d  ' / i l l  p r o v i d e  t o  a n y  i n t e r e s t e d  R e v i e w  
B o a r d  m e m b e r s  c o p i e s  o f  t h e  l e g a l  o p i n i o n s  p r e p a r e d  o n  t h e  i s s u e  
b y  m y s e l f  a n d  b y  L i n d a  b c o c s i a ,  A s s i s t a n t  A t t o r n e y  G e n e r a l .

The u n c e r t a i n t y  s u r r o u n d i n g  t h i s  i s s u e  p r e s e n t e d  a u n i q u e  
p l a n n i n g  p r o b l e m  f o r  t h e  p r o g r a m  t h i s  y e a r .  B e c a u s e  o f  t h e  
o r i g i n a l  p l a n  t o  e n g a g e  c l i e n t s  i n  a v a r i e t y  o f  w o r k  t h e r a p y ,  
i n c l u d i n g  r e n o v a t i o n  o f  t h e  f a c i l i t y ,  a n d  b e c a u s e  t h e  l e g a l  
q u e s t i o n s  a b o u t  p a y m e n t  w e r e  y e t  u n r e s o l v e d ,  t h e  p r o g r a m  s u b m i t ­
t e d  a g r a n t  r e q u e s t  s u f f i c i e n t  t o  c o v e r  t h e  p a y m e n t  o f  w a g e s  f o r  
a l l  a n t i c i p a t e d  w o r k  t h e r a p y .  A t  t h e  s a m e  t i m e ,  t h e  p r o g r a m  
p u r s u e d  t h e  a l t e r n a t i v e  o f  c o m p l e t e  r e n o v a t i o n  o f  t h e  f a c i l i t y  b y  
a g e n e r a l  c o n t r a c t o r  a n d  t h e  e l i m i n a t i o n  o f  r e n o v a t i o n  w o r k  f r o m  
t h e  c l i e n t  w o r k  t h e r a p y  p l a n .  B o t h  a l t e r n a t i v e s  h a d  t o  b e  p u r s u e d  
w h i l e  a w a i t i n g  a r e s p o n s e  f r o m  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e .  As  
a c o n s e q u e n c e ,  t h e  FY ' 8 3  g r a n t  r e q u e s t  i n c l u d e s  a p p r o x i m a t e l y  
$ 2 3 5 , 0 0 0  f o r  c l i e n t  w a g e s  e v e r ,  t h o u g h  t h e  r e n o v a t i o n  c o n t r a c t  f o r  
t h e  f a c i l i t y  c a l l s  f o r  t h e  c o m p l e t i o n  o f  a l l  f i n i s h  w o rk  i n  t h e  
m a in  b u i l d i n g .  N o n e t h e l e s s ,  a  s u f f i c i e n t  a m o u n t  o f  g r a n t  f u n d s  
n e e d  t o  b e  a l l o c a t e d  t o  t h e  p r o g r a m  t o  c o v e r  t h o s e  w o r k  t h e r a p y  
a c t i v i t i e s  w h i c h  d o  r e q u i r e  t h e  p a y m e n t  o f  w a g e s .

The p r o g r a m  h o p e s  t o  r e d e s i g n  i t s  w o r k  t h e r a p y  p r o g r a m  s o  
a s  t o  i n v o l v e  c l i e n t s  i n  a c t i v i t i e s  w h i c h  c a n  p r o v i d e  t h e  
b e n e f i t s  o f  p e r s o n a l  l a b o r ,  b u t  w h i c h  w i l l  n o t  r e q u i r e  t h e  
p a y m e n t  o f  t h e  s t a t u t o r y  m in im u m  w a g e .  F o r  i n s t a n c e ,  i t  i s  
a n t i c i p a t e d  t h a t  c l i e n t s  c o u l d  r a i s e  c r o p s  a n d  b e d d i n g  p l a n t s  i n  
a g r e e n h o u s e  f o r  s a l e  t o  t h e  c o m m u n i t y ,  n o t  b e  p a i d  a n  h o u r l y  
w a g e  f o r  t h i s  w o r k ,  b u t  y e t  r e t a i n  t h e  p r o c e e d s  f r o m  s a l e  i n  a 
s p e c i a l  f u n d  r e s e r v e d  e x c l u s i v e l y  f o r  t h e  b e n e f i t  o f  c l i e n t s .  The  
p r o g r a m  a l s o  i n t e n d s  t o  p u r s u e  l e g i s l a t i v e  a m e n d m e n t s  t o  t h e  
A l a s k a  Wage a n d  H o u r  A c t  n e x t  y e a r  i n  o r d e r  t o  p r o v i d e  a 
c l a r i f i c a t i o n  o f  t h e  c u r r e n t  s t a t e  o f  t h e  l a w  a n d  e n a b l e  d r u g  and  
a l c o h o l  p r o g r a m s  t o  f u l l y  f u n d  w o r k  t h e r a p y  p r o j e c t s .

N one  o f  t h i s  i s  t o  s u g g e s t  t h a t  t h e  p r o g r a m  i s  o p p o s e d  t o  
p a y i n g  c l i e n t s  a  w a g e  f o r  t h e  w o r k  t h e y  p e r f o r m  d u r i n g  w o rk  
t h e r a p y .  R a t h e r ,  t h e  p a y m e n t  o f  w a g e s  t o  c l i e n t s  h a s  i t s  own  
i n h e r e n t  t h e r a p e u t i c  v a l u e  —  i t  a s s i s t s  i n  t h e  e n h a n c e m e n t  o f  
p e r s o n a l  p r i d e  a n d  d i g n i t y  a n d  p e r m i t s  c l i e n t s  t o  m a n a g e  t h e i r  
own f i n a n c e s .  B u t  t h e  p a y m e n t  o f  a s t a t u t o r y  m in im u m  w a g e  f o r  a l l  
w o rk  t h e r a p y  p r e s e n t s  a s i g n i f i c a n t  e c o n o m i c  c o s t  t o  t h e  p r o g r a m  
t h a t  t h r e a t e n s  t h e  d e v e l o p m e n t  o f  s u c c e s s f u l  w o r k  t h e r a p y  p r o ­
j e c t s  u n l e s s  a d e q u a t e  f u n d s  a r e  p r o v i d e d .  H o p e f u l l y ,  t h e  p r o b l e m  
c a n  b e  r e s o l v e d  d u r i n g  t h e  c o m i n g  y e a r .
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Yotlr e v a l u a t i o n  o f  t h e  p r o g r a m ' s  r e q u e s t  f o r  g r a n t  f u n d s  
t o  c o v e r  - c l i e n t  w a g e s  s h o u l d  b e  made i n  r e c o g n i t i o n  o f  t h e  f a c t  
t h a t  t h i s  i s s u e  i s  y e t  u n r e s o l v e d ,  a n d  t h a t  t h e  w ork  t h e r a p y  
p r o g r a m  e m p l o y e d  a t  N u g e n ' s  R anch  may n o t  i n c u r  t h e  e x p e n s e s  
o r i g i n a l l y  e s t i m a t e d  b y  t h e  g r a n t  r e q u e s t .
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STATE OF ALASKA
FISCAL NOTE R e v i s i o n  D a t e  O r i g i n a l *  1 - c :

I. R E Q U E S T CS for Rouse

B i l l / R e s o l u t i o n  N o . : B i ll 182 (HESS) 

T i t l e :  " . . . r e s i d e n t i a l  dr u g  abuse..

1 1 . F I S C A L  D E T A I L

A g e n c y  A f f e c t e d :  L abor

S p G n s o r :  R e p r e s e n t a t i v e  Barnes 

R e q u e s t o r !  He a 11 n , ed uc at i o n  , a no oocia 

Services

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f D o l l a r s )

P r o g r a m  C a t e g o r y  A f f e c t e d : Wo nce'r Fro

BR U ,  P r o g r a m  of S u b p r o g r a m ' s j  A f r e e  
L a b o r  St an d a r d s and Safety

i t  :: a or

O P E R A T I N G

FY 83 FY 8 4 FY 85  | FY 86 FY 87 I FY 88  I

1 1
100 P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L

3 00  C O N T R A C T U A L

4 0 0  C O M M O D I T I E S

5 0 0  E Q U I P M E N T

6 0 0  L A N D  & S T R U C T U R E S

7 0 0  G R A N T S ,  C L A I M S ,  E T C

65.0 68.9 73.0 77.4 |82.0

12.4 13.1 13.9 14.7 |15.6

23.2 24.6 26.1 27.7 29.4

2.5 2.7 2.9 3.1 " 3 . 3  "

4.0

T O T A L  O P E R A T I N G 107.1. 109.3 115.9 L22.9 130.3

r_ C A P I T A L

R E V E N U E

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

III. S O U R C E  O F  F U N D S  T O  O F F S E T  F I S C A L  I M P A C T  O F  B I L L : N o t  availa ble.

G E N E R A L  F U N D  

F E D E R A L  F U N D S  

O T H E R  ( S p e c i f y  S o u r c e )

107.1 109.3 115.9 1122.9 1 30.3

P O S I T I O N S :

F U L L - T I M E

P A R T - T I M E

T E M P O R A R Y

?. 2 1 2 2 1 2

1 1

1

1

IV. A N A L Y S I S :  A t t a c h  a s e p a r a t e  p a g e  f o r  a n ^ . A h a  lysis

f
A

Ph one : 4 6 5 - 4 87 0

D i v i s i o n :  L abor S t a n d a r d s and Saf e t y /  / Date:

A p p r o v e d  by C o m m i s s i  o n e  r:”̂! "  Robi son<v-7̂ £-?v u Date:

D e p a r t m e n t :  La bor
i l />: A’. i v ■ —

1 /
Date: A P ril 26> 1933

Di s t r i b u t i c n :

O r i g i n a l  to L e g i s l a t i v e  F i n a n c e

C o p y  to O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  (for  L e g i s l a t u r e  i n t r o d u c e d  b i l l s )

C o p y  to D e p a r t m e n t  ( f o r  G o v e r n o r  i n t r o d u c e d  b i l l s )

C o p y  to S p o n s o r

C o p y  to R e q u e s t o r  (if d i f f e r e n t  f r o m  S p o n s o r )  3 / 8 / 8 3



Detail Bill A n a l y s i s  House Bill 182

U nd er this bill a la rge  segment of the work force c u r r e n t l y  e n t i t l e d  to full 

c o v e r a g e  for m i n i m u m  w a g e  w o u l d  no l o n g e r  be c ov e re d ,  and as a resu lt the 

D e p a r t m e n t  of Labors' work load to e ns u r e  w o r k er s are not abus ed end unf air  

t rade  p r ac t i c e s  d o  not o c c u r  w ou ld  be i ncr e a s e d.

The D e pa r t m e n t  will requi re on e Wage and Hou r I nv es t i g a t o r  l o c a t ed  in A n c h o r a g e  

to ha ndl e the additi ona l w o r k l o a d .  In a d d i t i o n ,  a C ler k T yp i s t  II will be 

n e c e s s a r y  to lend the i n v e s t i g a t o r  s u p p o r t  and free the p o s it io n to m a k e  field 

call s.

A s s u m p t i o n s :

E f f e c t i v e  d a t e  o f  Ju l y  1, 1983

6 %  per a n n u m  i n f l a t i o n  rate

E q ui p m e n t  c o s t  in FY 1984 is a o n e - t i m e  item

Po tential for 22 se pa r a t e  pr ogr ams  that will r e q u i r e  m o n i t o r i n g  (13 c u r r e n t­

ly o p e r a t i n g  w i t h  an a ve r a g e  m o n t h l y  c a p a c i t y  o f  350 c l i e n t s ) .

L E G :A :12



POSITION TITLE
Wage and Hour Inv estigator I

TYPE OF POSITION
PFT ^

STAFF MONTHS 
12

CONTINUATION LEVEL
TYPE OF EXPEND 11UITE! I _ L

S.:
ADDITION

RP NUMBER
HB 182

n n .

PCN NUMBER

1

PERSONAL SERVICES'
Sa 1 a ry
BeneTi t s
Supplemental  B e n e f i t s
F ixed  B e n e f i t s

30,886

4 ,902

1,893

2,880

TOTAL PERSONAL SERVICES 01

Trave l 07
C on t r a c t u a l OS
Commodi t i  es OA

Equipment OS
Othe r

TOTAL COST

RECEIPT CODE

J H Q _

.V.V.V.V. v!v!v!v!
•: xxvXv: v.v.w.v

FUNDING SOURCE
Fede ra l  R ec e ip t s  1002
G .F .  Match 1003
Genera l  Funds 100*1

l -A Rec e ip t s 100S
Program R ec e ip t s  1028
Other

FOR Bf,M USE ONLY 
AA KEY NUMBER -----

7 I T O T T

40,561

7 2 7 W

T 27R T T

1,0015"
17500"

T T T ^ T

6 7 , 9 2 1

2

RANGE/STEP
16 A

BRU PRIORITY

BARG. UNIT 
GfiU

LOCATI ON
Anchorage

FORM 12 PAGE/LINE f ' f.-'APHROY*) .DFSAT'r 
! ;GuV. ; '

ELECTION DISTRICT LEG. : ■. •.-.'.I •.
JUSTIFICATION

This pos iti on wil l d e t e r m i n e  c ompliance w i t h  work 

t h era py wage r e q u ir em ent s; p e rfo rm on si te  ins pe ct i o n  

of f a c i l i t i e s ;  i n t e r vi ew  pa tients and staff; re- 

r e v i e w  case records for de ter min ati ons  a n d  personnel 

actions for w ag e  rates.

The incunbent will be required to travel e x te n s i v e l y  

t h rou gho ut the Sta te , t he ref ore , $ 1 2 , 4 0 0  has been r e q u e s t­

ed f o r  in-state t r a v e l .

Contractual s erv ice s includes $ 4 t0 68  for indirect support 

services, $3,400 in rent, and $5, 000  for basic o p e rat ing  

e x p e n s e s .

The eq uipment line items includes $ 1 ,5 00  to p u r c ha se  basic 

office equipment for this position.

p
t

113 REQUEST FOR 
NEW POSITION

a g e n c y  L a b o r

p r o g r a m  W o r k e r P r o t e c tion.

b r u  Labor S t a n d ards & Safety 

c o m p o n e n t  _ W a q e  anclJ.lo.ur_______________

Pnge 1 of « !
Revised Date

01 -113617/117) 15



1.
POSITION TITLE
Clerk Typ is t  II A

2. TYPE OF POSITION 1 STAFF MONTHS 
PFT __ , 12

RP NUMBER
HB 182

PCN NUMBER

I 3- CONTINUATION LEVEL J |  ADDITION J X X J

' R . IYPE UF EXPEND 11 URL Am u Un 7

1 2 3
PERSONAL SERVICES’

17,657

24,421

5 . S a l a r y
6 . Benef  i t s 2,802

7 ‘ Supplementa l  B e n e f i t s 1,082 .
8. F i xed  B e n e f i t s 2,880
9 . TOTAL PERSONAL SERVICES 01

10 . T r a v e l  02
H 11*

Con t r a c t u a l  03 A 10,725
1 12 . Commodi t ies O'* A 1,500

13. Equipment 05 A 2,500
j Ti. Other
P 15., TOTAL COST 39,146

RECEIPT CODE FUNDING SOURCE
16. Fede ra l  R e c e ip t s  1002 A

17. G .F .  Match 1003
18. iOO Genera l  Funds 10U'I 39.146
19. 1-A R e c e ip t s  1005
20. Program R ec e ip t s  1028 A

1 2’*
Other

i

|:l FOR 0AM USE ONLY | 

S I RA KEY NUMBER------------ " ---------------" -------------- " -------------- " ---------------1

RANGE/STEP
7A

BRU PRIORITY

BARG. UNIT 
GGU

LOCATION
An chorage J

FORM 12 PACE/LINE

ELECTION DISTRICT
GOV.

LtC,
.. i

j APPRO.', ( tHSAJ’t

JUSTIFICATION

This position will lend clerical s upp ort  to the Wag e and 

Hour Investigator. Type c or re s p o n d e n c e  for s i g natu re of 

composer; including p r e p a r a t i o n  of technical or legal d o c­

uments, complex material (i.e. r eg ul a t i o n s ,  form layouts 

and masters), t r a n s c r i b e  from d ic t a t i on , tape recording 

or draft. C om pi le  Wage and Hour a c t i v i t y  data, type 

statistical a n d / o r  i n ve sti gat ive  d o cu m e n t a r y  reports.

Cont rac tua l services include $2,325 for indirect suppor t 

services, $3,40 0 in rent, and $5,0 00 for other normal 

operating costs.

The equipment line items include $2, 500  to p u rc h a s e  basic 

office equipment for this position.

S13 REQUEST FOR 
NEW POSITION

I. ■ *. -

agency Labor

p r o g r a m  W or k e r  P r o t e ction

h r u  _ Labor--SLandaxds &_Safety_ 

c o m p o n e n t  _Waye. n nd Jl u u c_______________
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* S E L E C T  A

* * * * *  B R O W S E  F I L E IN BI L L O R D E R * * * * *
B I L L  N U M B E R S T A T U T E A C T I O N

HB 180 1 8 - 5 6 . 0 9 8 R E F E R E N C E

HB 180 18. 56.101 A D D E D

HB  130 18 .56.101 A M E N D E D

HB 181 01 . 1 0. 07 0 R E F E R E N C E

HB 181 0 8 . 0 3 . 0 1 0 A M E N D E D

HB 181 0 8 . 8 6 . 0 1 0 R E F E R E N C E

HB 181 0 8 . 8 6 . 0 7 0 R E P L & R E I N

HB 1 81 0 8 . 8 6 . 1 5 0 A M E N D E D

HB 181 0 8 . 8 6 . 1 8 0 A M E N D E D

HB 182 2 3 . 1 0 . 0 5 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 5 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 6 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 6 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 7 0 A D D E D

HB 182 2 3 . 1 0 . 0 7 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 7 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 8 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 8 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 9 0 R E F E R E N C E

ILL N U M B E R  AMI) H I T  E N T E R B I L L  N U M B E R 1-IB 182 S T A T U T E  23

S E L E C T  A B

R E T U R N  TO M A I N  M E N U  ?
■KttXKW B R O W S E  F I L E  IN B I L L  O R D E R

„.L N U M B E R S T A T U T E A C T I O N

182 2 3 . 1 0 . 0 9 0 R E F E R E N C E

1 82 2 3 . 1 0 . 0 9 5 R E F E R E N C E

1 82 2 3 . 1 0 . 1 0 0 R E F E R E N C E

1 82 2 3 . 1 0 . 1 0 5 R E F E R E N C E

18.2 2 3 . 1 0 . 1 1 0 R E F E R E N C E

182 2 3 . 1 0 . 1 1 5 R E F E R E N C E

182 2 3 . 1 0 . 1 2 0 R E F E R E N C E

182 2 3 . 1 0 . 1 2 5 R E F E R E N C E

1 82 2 3 . 1 0 . 1 3 0 R E F E R E N C E

1 82 2 3 . 1 0 . 1 3 5 R E F E R E N C E

1 82 2 3 . 1 0 . 1 4 0 R E F E R E N C E

182 2 3 . 1 0 . 1 4 5 R E F E R E N C E

182 2 3 . 1 0 . 1 5 0 R E F E R E N C E

182 3 3 . 3 2 . 0 5 0 R E F E R E N C E

1 82 4 7 . 3 7 . 2 4 5 A D D E D

182 4 7 . 3 7 . 2 7 0 A D D E D

182 4 7 . 3 7 . 2 7 0 R E F E R E N C E

:r 1 2 4 . 3 0 . 1 3 0 R E F E R E N C E

1 0 1 . 1 0 . 0 6 0 A D D E D

_ N U M B E R  AND  H I T  E N T E R B I L L  N U M B E R  SB 1 S T A T U T E  01

R E T U R N  TO M A I N  M E N U  ?



* * * * *  B R O W S E  F I L E IN B I L L  O R D E R  * * * * *
B I L L  N U M B E R S T A T U T E A C T I O N

HB 180 1 8 . 5 6 . 0 9 8 R E F E R E N C E

HB 180 18. 56.101 A D D E D

HB 180 18. 56.101 A M E N D E D

HB 181 0 1 . 1 0 . 0 7 0 R E F E R E N C E

HB 181 0 8 . 0 3 . 0 1 0 A M E N D E D

1-IB 181 0 8 . 8 6 . 0 1 0 R E F E R E N C E

HB 181 0 8 . 8 6 . 0 7 0 REPL.6REIN

HB 181 0 8 . 8 6 . 1 5 0 A M E N D E D

HB 181 0 8 . 8 6 . 1 8 0 A M E N D E D

HB 182 2 3 . 1 0 . 0 5 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 5 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 6 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 6 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 7 0 A D D E D

I-IB 182 2 3 . 1 0 . 0 7 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 7 5 R E F E R E N C E

I-IB 182 2 3 . 1 0 . 0 8 0 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 8 5 R E F E R E N C E

HB 182 2 3 . 1 0 . 0 9 0 R E F E R E N C E

BI L L N U M B E R  AND  HI T E N T E R BI LL  N U M B E R  HB 182 S T A T U T E  2 3 1 0 0 9 0

R E T U R N  TO N A I M  M E N U  ?



• P r o p o s e d  CSHB  1 8 2  (H E S S )  
D a v e  P a lm e r  
A p r i l  4 ,  1 9 8 3

S e c t i o n  1: ( a )  A u t h o r i z a t i o n  i s  g i v e n  f o r  e x e m p t i o n  t o  t h e  S t a t e
m in im um  w a g e  (AS 2 3 . 1 0 . 0 5 0  -  50  c e n t s  p e r  h o u r  g r e a t e r  
t h a n  p r e v a i l i n g  F e d e r a l  m in im um  w a g e  o r  $ 2 . 6 0 / h o u r  
w h i c h e v e r  i s  g r e a t e r )  f o r  p a r t i c i p a n t s  i n  w o rk  t h e r a p y  
p r o g r a m s .

( b )  T he  C o m m i s s i o n e r  i s  r e q u i r e d  t o  a d o p t  r e g u l a t i o n s  
r e g a r d i n g  p a y m e n t  f o r  w o r k  t h e r a p y  w h i l e  c o n s i d e r i n g  
s p e c i f i c  c r i t e r i a  i n d l u d e d  i n  t h e  b i l l .

S e c t i o n  2 :  ( a )  W ages p a i d  f o r  w o rk  t h e r a p y  a r e  c o n s i d e r e d  a l l o w a b l e
o p e r a t i o n a l  c o s t s  a n d  a r e  e l i g i b l e  f o r  r e i m b u r s e m e n t  by 
g r a n t s .

( b )  No p a r t  o f  w a g e s  e a r n e d  may b e  d e d u c t e d  f o r  ro o m , 
b o a r d  o r  s e r v i c e s .

S e c t i o n  3:

( c )  W ages mav b e  h e l d  i n  t r u s t  a n d  d i s b u r s e d ,  w i t h  
c o n s e n t  f o r  s p e c i f i c  p u r p o s e s .

W ork t h e r a p y  i s  d e f i n e d .

No e f f e c t i v e  d a t e .

T h e  i m p e t u s  f o r  1IB 182 i s  t h e  N u g e n  R a n c h ,  a  t r e a t m e n t  f a c i l i t y  f o r  
c h r o n i c  a n d  d e b i l i t a t i o n  a l c o h o l i c s .  A c o m p o n e n t  o f  t h e  t r e a t m e n t  
p r o g r a m  i s  w o r k  on  t h e  r a n c h  i n  e x c h a n g e  f o r  m i n i m a l  c o m p e n s a t i o n .  W ith  
t h e  i n t e n t  on  e s t a b l i s h i n g  l o s t  w o r k  h a b i t s ,  d e v e l o p i n g  s e l f  e s t e e m ,  a n d  
r e k i n d l i n g  p o s i t i v e  w o rk  a t t i t u d e s ,  w o rk  a s  t h e r a p y  i s  u s e d  a t  t h e  
r a n c h .  H o w e v e r ,  F e d e r a l  a n d  S t a t e  m in im um  w a g e  l a w s  a p p l y .  HB 182 
p r o v i d e s  a n  e x e m p t i o n  f ro m  t h e  S t a t e  m in im um  w a g e ,  w h i c h  e x c e e d s  t h e  
F e d e r a l  m in im um  w a g e .

E x e m p t i o n s  t o  Llie S t a t e  m in im um  w a g e  c u r r e n t l y  e x i s t  (AS 2 3 . 1 0 . 0 7 0 )  f o r :

1. I n d i v i d u a l s  w h o s e  e a r n i n g  c a p a c i t i e s  a r e  r e d u c e d  by p h y s i c a l  
o r  m e n t a l  d e f i c i e n c i e s ,  a g e  o r  i n j u r i e s .

2 .  A p p r e n t i c e s  ( a p p r o v e d  by t h e  C o m m i s s i o n e r )

3 .  A l e a r n e r ,  s u b j e c t  t o  c o n d i t i o n s  s e t  by t h e  C o m m i s s i o n e r .

DHSS P o s i t i o n :  T h e  p o s i t i o n  p a p e r  r e l a t e s  t o  IIB 1 8 2 ,  n o t  p r o p o s e d
CSHB 1 8 2 .  i t  i s  r e l e v a n t .  T h e  DHSS a s k s  t h a t  t h e  e x e m p t i o n  a p p l y  t o  
p r o g r a m s  d e s i g n e d  t o  l a s t  o v e r  120 d a y s .  S h o r t - t e r m  p r o g r a m s  w o u ld  b e  
r e q u i r e d  t o  p a y  pr* a i l i n g  m in im um  w a g e .

F i s c a l  N o t e :  T h e  f i s c a l  n o t e  f o r  IIB 182 i s  z e r o .  H o w e v e r ,  t h e  CSHB 182 
r e q u i r e s  t h e  d e v e l o p m e n t  o f  r e g u l a t i o n s  a n d  i m p l i e s  t h a t  r e v i e w  o f  
p r o g r a m s  w o u ld  h e  n e c e s s a r y  t o  a s s u r e  c o m p l i a n c e  w i t h  t h o s i  r e g u l a t i o n s .  
I f  n o t  d o n e  b e f o r e  t h e  h e a r i n g ,  t h e  f i s e a L  n o t e  r e q u i r e s  r e v i s i o n .
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HOUSE BILL 182

"An Act exempting participants in residential drug abuse and alcoholism 

treatment programs from Alaska's minimum wage provisions, and providing 

a wage scale."

The Department of Health and Social Services is supportive of this 

legislation.

The issues and remedies surrounding this proposed legislation arose with 
the advent of a long term care program for the chronic and significantly 

debilitated alcoholic. The individuals to be served by these programs 

have long histories of unemployment, skill depreciation, loss of positive 

employment experiences and loss of positive life experiences. Long term 

care is defined as treatment lasting from a minimum 120 days to a maximum 

of 2 years with an average length of 1 year.

One of the intents of long term care treatment program is to have clients 

engage in a form of work therapy as part of their overall treatment regime. 

Such work therapy will be designed to help the client re-establish or 

re-learn basic learning, life and employment skills. It is the intent of 

the long term care treatment program to be more than a warehouse for the 

most severely afflicted casualties of the disease alcoholism.

The Department is also concerned that clients' rights be protected. The
Department is also concerned that short term treatment programs provide 

intensive therapy to appropriate clients. To this end the Department of

Health and Social Services would recommend the following.

House Bill No. 182, lines 12 through 14 be amended to read:

(b) Participants in residential drug and alcoholism 

treatment programs [designed to exceed 120 days in length,] 

may be paid less than the minimum wage prescribed in 

AS 23.10.050-23.10.150 for work therapy, as defined in 

AS 47.37.270.

House Bill No. 182, lines 16 through lb be amended to read:

Sec. 47.37.245. Wages of Patients. Participants in 

residential drug abuse and alcoholism treatment programs,

[designed to exceed 120 days in length,] shall be paid for 

work therapy, as defined in AS 47.37.270, at the '’ates 
established under AS 33.32.050. [AS 33.32.050(a)].

These recommended changes would have the effect of limiting the applica­

bility of the exemption from the minimum wage law. It is the Department's 
position that only long term care treatment programs, (designed to exceed 

120 days) be exempted.
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Recommended by:

Date:

Approved by:

G e o r g e ^ T  Mundell '
Acting Coordinator 

Office of Alcohol ism/

Drug Abuse

5 - / '  / £ ?

I  "{'I ! -  f-" .■Cy ''uV"
Robert London Smith, Ph.D. 

Commi ssioner 

Dept, of Health &

Social Services

Date:
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill No: House Bill No. 182_____________________________ O a t s  on Bill: 2/9/83______________________

T i t l e : "An Act exempting participants in residential drug abuse and a l c o h o l i c  trpatmpnt

Sponsor: Barnes, Clocksin, Bussell, Lisl'.a, Larson___________________________________________________

R e q u e s t o r : ______________________________________________________________________________________________________
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not r e p r e s e n t  the p o T T c y  of the S h e f f i e l d  A d m i n i s t r a t i o n  or the final e s t i m a t e  
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(Alaska j&atc ^legislature

REP. MAETISCHER 
CO-CHAIRMAN

REP. MILO FRITZ 
CO-CHAIRMAN

POUCH V 
STATE CAPITAL 

JUNEAU, ALASKA 99811 
(907)465-3777

t̂ousr of Jlrprrscnbitiucs 

HEALTH, EDUCATION ANO SOCIAL SERVICES COMMITTEE

REP. MIKE MILLER 
VICE CHAIRMAN
REP. BETTE CATO
REP. MIKE DAVIS
REP. PETER GOLL
REP. NIILO KOPONEN

MEMBERS:

House HESS Committee Date: 5/16/83

Linda Otey, Committee Aide 
HESS Committee

Summary/ HB 291 "An Act providing for tuberculosis exams 
and quarantines"

This bill adds new sections to the Health S Safety Statutes, Article 3,
Tuberculosis. Sec. 18.15 is amended which applies to Disease Control.

Sec 1.

18.15.135- Tuberculosis Exams

a) An individual must submit to an exam, whenever in the opinion 
of a medical officer of the Div. of Public Health, there is
a public threat.

b) Exam shall be by written order with the individual's name end 
the time and place of the exam. The individual shall be served 
with a copy of the order.

c) Examination Ly licensed physician of the individuals choice
as long as the exam complies with specific conditions approved 
by the medical officer1

18.15.136- Quarancines (new section)

a) Maximum of 6 month quarantine allowed by medical officer of the 
Division of Public Health.

b) Written notice of quarantine as in provisions for order for 
examination. Expires on dates specified in the order or at the opinion 
of the medical officer of the Division.

18.15.137- Reporting Violations (new section)

Medical Officers must report violation to nearest law enforcement 
agency.

18.15.138- Penalty (new section)

Violation of terms of order constitutes a Class A misdemeanor subject 
to a maximum imprisonment of one year and a maximum fine of $5,000 
or both.

To:

From:

Re:



Antoski Hall •  P.O. Box 149 •  Galena, Alaska 99741 •  Telephone (907) 656-1281
D e c e m b e r  20, 19S2

Rep. V e r n o n  H u r l b e r t  
P o u c h  V
M a i l i n g  Stop 3100 
Juneau, A K  99811

Dear Rep. Hurlbert,

The City C o u n c i l  of G a l e n a  is very c o n c e r n e d  a b o u t  the 
lack of l egisl a t i o n  to c o n trol c o m m u n i c a b l e  d i s e a s e  in Alaska. 
Here in G a l e n a  we have c u r r e n t l y  and have had in t h e  r e c e n t  
past "• o u t b r e a k s  of tuberculosis. The p r o b i e m  b e c o m e s  p a r t i­
cularly  s e r ious when an i ndi vidual refuses t r e a t m e n t .  This 
individual can then infect others, and the c o m m u n i t y  has no 
protec tion as there is c u r r e n t l y  no law to f orce t h e  i n d i v i d u a  
tj seek treatment ( a c c o r d i n g  to our attorney, M a r y  Norda l e ,  
and as we u n d e r s t a n d  it from the op inions of the S t a t e  A t t o r n e y  
G e n e ral's office).

T u b e r c u l o s i s  is a d i s e a s e  that can be e l i m i n a t e d  if i n f e c t e d  
individu als f o l l o w - t h r o u g h  on treatment. V7e u r g e  the S t a t e  to 
p r o v i d e  l e g i s l a t i o n  to give the necessary b a s i s  to f o r c e  i n­
divid u a l s  with c o m m u n i c a b l e  diseases, p a r t i c u l a r l y  t u b e r c u l o s i s ,  
to seek treatment.

Enclose d is a resolu t i o n  from the Galena C i t y  C o u n c i l  
su p p o r t i n g  this issue.

We a p p r e c i a t e  your a t t e n t i o n  1 0  this p r o b l e m  a n d  interest. 

S i n c e r e l y .

Pat Myers 
City Manage r



C i t y  o f  G a l e n a
Antoski Hall •  P.O. Box 149 •  Galena, Alaska 99741 •  Telephone (907) 656-1281

e n a

R e s o l u t i o n  82-22

A R E S O L U T I O N  E N C O U R A G I N G  L E G I S L A T I O N  S U P P O R T I N G  E N F O R C E M E N T  
OF T R E A T M E N T  OF C O M M U N I C A B L E  DISEASES, P A R T I C U L A R L Y  T U B E R C U L O S I S ,  

I IN ALASKA.

WHEREAS, the City Council of G a l e n a  is the duly a u t h o r i z e d  g o v e r n i n g  
body of the City of Galena, and;

WHEREAS, the City of G a l e n a  has e x p e r i e n c e d  an o n g o i n g  p r o b l e m  w i t h  
j t u b e r c u l o s i s  and a recent o u t b r e a k  of the disease, and;

j WHEREAS, the City is e x p e r i e n c i n g  an incident w h e r e  o n e  i n d i v i d u a l  
who has active t u b e r c u l o s i s  is r e f u s i n g  treatment, and;

WHEREAS, the nature of the t u b e r c u l o s i s  d i s e a s e  is that it can be 
highly contag i o u s  and e n d ange r a whole community, and;

WHEREAS, the d i s ease can be p r e v e n t e d  w i t h  a d e q u a t e  t r e a t m e n t ,  and;

WHEREAS, there is no l egislation  to e n f o r c e  treatment, and;

WHEREAS, the City of Galena has a s t rong c o m m i t t m e n t  to p r o t e c t  the 
citizens, and;

NOW,T H E R E F O R E , Be It R e s olved That the City C o u n c i l  of G a l e n a  r e q u e s t s  
t h e  legisl a t o r s  to enact le gis l a t i o n  to r e quire i n d i v i d u a l s  to o b t a i n  
treatment for t u b e r c u l o s i s  and other  c o m m u n i c a b l e  d i s e a s e .

PASSED AND A P P R O V E  this 16th day of D e c e m b e r  ,1982

A T T E S T :

V e r n o n  W h i t e  
M a y o r

P a t  M ye rs  
C i t y  M anag e r



Article 2. P hy s ic a l E x a m in a t io n  of N onresident Em p loy ees . 
Section
60—110. [Repealed]

Secs. 18.15.060— 18 .15 .1 10 . P h y s ic a l exam inations of 
em ployees transported into  state; certificate of hea lth ; return to 
p lace  of residence; penalty  for v io lations ; exceptions.

Repealed by § 1 ch 130 SLA 1976.
Editor’s notes. — The repealed article derived from §§ 1 — 5, ch. 103, SLA 1949.

Article 3. Tubercu los is .
Section Section
120. Tuberculosis control program autho- 140. Title to and inventory of equipment rized allotted to private institutions130. Department to cooperate with ether agencies

§ 18.15.060 Health and Safety § 18.15.120

Collateral references. — 39 Am. Jur. 2d, Health, §§ 22, 23, 27-30.39A CJ.S., Health and Environment, §§ 7-13, 18-22, 26, 27.Right of one detained pursuant to quar­antine to habeas corpus. 2 ALR 1542.PesthouBC or contagious disease hospital as nuisance. 4 ALR 995; 18 ALR 122; 48 ALR 518.General delegation of power to guard against spread of contagious disease. 8 ALR 836.

Liability for committing, or aiding commitment, to contagious disease hoB- pital of one not suffering from contagious disease. 54 ALR 656.Power of municipal or school authorities to prescribe vaccination or other health measure os a condition of school atten­dance. 93 ALR 1413.Malpractice in diagnosis or treatment of tuberculosis. 75 ALR2d 814.

Sec. 18.15.120. Tubercu losis con tro l p rogram  authorized. The 
department may establish a comprehensive program for the control of 
tuberculosis in the state, and may

(1) arrange means by which persons in the state may be X-rayed to 
determine the presence of tuberculosis;

(2) establish necessary out-patient clinics for the care of tuberculo­
sis;

(3) encourage and promote the establishment of adequate 
sanatorium facilities within the state to care for persons suffering from 
tuberculosis and allied conditions;

(4) obtain, by purchase or donation from surplus federal property or 
otherwise, medical supplies and equipment useful in carrying out this 
program and to allot or resell these supplies and equipment to private 
institutions engaged by the department to carry out this program;
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§ 18.15.130 Alaska Statutes § 18.15.150 § 18.15.

(5) contract with hospitals, associations, or sanatoria qualified and 
equipped to give adequate care inside or outside the state;

(6) employ necessary and trained personnel to carry out the purposes 
of AS 18.15.120 —  18.15.140;

(7) pay the costs of care and incidental expenses for residents of the 
state, in whole or in part, depending on the ability of each patient to 
pay, and the temporary costs o f care and transportation for 
nonresidents on the same basis until they can be transferred to their 
residence;

(8) enlist the cooperation of state and federal agencies operating in 
the state for the furtherance of this program;

(9) establish standards in accordance with department procedure for 
the care of tuberculars receiving treatment under AS 18.15.120 — 
18.15.140. (§ 40-2-11 ACLA 1949)

Sec. 18.15.130. Departm ent to cooperate with other agencies.
The department, in conducting a study and case finding survey of the
tuberculosis problem, shall cooperate with state and federal agencies
operating in the state, and obtain as much information and data as
possible from them. (§ 40-2-12 ACLA 1949)

.  18 - iS ' <35 -  i3BSec. 18.15.140. Title to and inventory o f  equipment a llotted to 
private institutions. Equipment purchased for the purposes of 
carrying out AS 18.15.120 —  18.15.140 which is allotted to private 
institutions remains the property of the state. Before February 2 in 
each year, each allottee shall file a complete inventory of the equip­
ment with the department. (§ 40-2-13 ACLA 1949)

A rtic le 4. P rena ta l B lood  Tests.
Section Section
150. Taking of blood sample 170. Report of birth160. Teat for syphilis 180. Penalty

9

Collateral references. — 39 Am. Jur. 2d. Health, §§ 22, 2t. 27. 39A C.J.S., Health and Environment, §§ 7-15,47.

Sec. 18.15.150. Taking o f lilood  sample. Each licensed physician 
and in absence of a licensed physician each licensed graduate nurse 
who attends a p-egnunt woman for conditions relating to her preg­
nancy during the period of gestation or at delivery shall take, or have 
taken, a sample of the blood of the woman at the time of her first 
professional visit or within 10 days after the visit, unless the 
serological test is contrary to the tenets or practice of the religious 
creed of which she is an adherent. The blood specimen shall be sub­

mitted t 
test of s: 
women 1 
sample c 
physicia 
clinic foi

Sec. 1 
— 18.15 
by the c 
approvec 
by AS I f  
laborato

Sec. I 
the phys 
on the ce 
upon a sf 
the appn 
may not

Sec. 1 
attendin, 
ery, or t 
18.15.151 
is punisl
ery, who 
whose re 
SLA 194

Croat. r fer miaderr

Section 
190. Dcfin

Sec. 1 
means tl 
SLA 197

Section 
200. Scree tonu
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HOUSe RILL NO. 291

For an Act entitled: "An Act providing for tuberculosis examinations and

quaranti lies."

This Bill provides the Department of Health and Social Services with aut h­

ority to require an individual suspected of having an active case of pul­

monary tuberculosis to submit to an examination and to order the quarantine 

of a person with active pulmonary tuberculosis for a period of six months 

when such action is necessary to preserve and protect public health.

While tuberculosis is not the enormous health problem it was in the 1950s, 

a large number of persons infected in earlier years are at risk of re­

activation of their disease and of being capable of spreading the disease 

to others. Over the past ten years, new active cases have numbered between 

75 and 100 cases per year, placing Alaska among the five states with 

highest incidence.

Most persons with active tuberculosis are highly motivated to comply with 

treatment recommendations intended to render them non-infectious and to 

inactive their infections. A very few people, however, refuse to submit 

to examination or to accept treatment recommendations. Such individuals 

are a hazard to themselves, their families, communities and the general 

public.

The existing authority of the Department to require examination, isolation 

or treatment of individuals with communicable disease who may threaten the 

health of the public is not clear.

It is expected that the authority contained in this Bill would be exercised 

infrequently. Based on past experience, the estimate is that orders for 

examination may be required three times per year. Quarantine! orders would 

be used even loss frequently, perhaps not even one par yea r  as the public 

becomes aware of a statutory provision which could compel quarantine.

The Department anticipates that on the rare occasions when quarantine may 

be required, it would bo accomplished by restricting the individual's m o v e­

ments within his or her own home.

Tho Department supports passage of this IVill. Over the past few years, 

many cases of tuberculosis could have been avoided, including one non»*-fatal 

infer.tion, bad the source of infection been prevented from spreading the 

disease Lo others.

Recommended b y :

Date:

, ( i
(■' ■ X J ■ .......

t. S* ifabeaq, M.D., Director
/ , / Y Y  *) )  ij/O t.vL

Appro' vy:

Da I.

•  A c e  -  v  £  : . 7
h  •”/ ' /  •' . '• > .■//) i „ ■ )"/’} • t '2  t
M b e r t  London Smith, Ph.D.

Domini ssi oner

Department of Health fi Social Services
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I_. REQUEST II* FISCAL DETAIL
•rBi 11 /Resolution H o . : House Bill N o . 291 Agency Affected: H e a l th A Social S e r v ices

Sponsor: Hurl bert. tine;

Requestor:: House HESS

BIUI, Prog rail of S u b p r o g r a m ^ )  Affected: 

Communicable Disease Control

OPERATING

FY 83 F" FY fl4 FY 85 FY 86 FY 87 FY 88

0 0 0 0 0 0

101) PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT
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Distribution:
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THE L E G I S LATURE OF THE STATE OF A L A S K A  

THIRTEENTH LEGISLATURE

I** *— .PC 3
1983

F ISCAL NOTE

I . R E Q U E S T
H i l l / R e s o l u t i o n  No. HR - 191__________________________
Ti t l e  An art. r e l ating t.o school board negotiations with certificated, 
R e q u e s t e d  b y  H d i k p  KFSS______________________________________Date 2/18/83

II. F ISCAL DETAIL
Ag e n c y  A f f e c t e d  Dpnartmpnt. nf Frincation 
Pr o g r a m  Cate g o r y  A f f e c t e d  Fipmpntary an 
BRU, Program, Or Subprogram!s) A f f e c t e d

Flempnfary-and .Sprondary-Education
(;Hote: If more than one b u d g e t  c omponent is affected, separate line-item 

amounts a nd f u n d i n g  for each component in the analysis section.)

E X PENDITURES (Thousands of Dollars)

FY 83 F Y  84 FY 85 FY 86 FY 87 FY 88

100 P E R S O N A L  SERVICES
200 T R A V E L
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAN D  & STRUCTURES
700 G R A N T S ,C L A I M S ,E T C .

TO T A L - 0 - -0 - -0 - - 0 -

FUNDING . (Thousands o f  Dollars)

G E N E R A L  FUND 
F E D E R A L  FUNDS 
O T H E R  (Specify Source) 
OPE R A T I N G

CAPITAL

POSITIONS

FULL TIME 
PA R T  TIME 
T E M P O R A R Y

■

III. ANALYSIS (See Fiscal Note Pr e p a r a t i o n  Instruction, S e c tion III)

T HIS FISCAL NOTE IS PRESENTLY BEING REVIEWED BY THE OFFICE OF M A N A GEMENT 

A N D  BUDGET.

This bill has no fiscal impact on this department.

Original: Legislative Finance PHONE '165-2^6?
cc: Budget and Man a g e m e n t

Prime Sponsor (First L e g i s l a t o r  Named) 
33-001 (Rev. 12/82)



Summary: HB 191 by Rep. Hurlbert

"An act relating to school board negotiations with 
certificated employees."

Section 1. AS 14.20.550 - Negotiation with Certificated Employees

1. Adds a new subsection under -Article 6, Negotiation and 
Mediation.

2. Mandates that negotiations on or after July 1, 1984 
must include criteria based on performance and merit 
in determing pay increases.

Suggested Amendment - by Bob Greene, School Board Association

line 14 pg. 1 = delete "above" and insert "when determining".

folder content:

left

fiscal note 0 
summary

right

back-up provided by Rep. Hurlbert 
bill



S o f o
5/20/837

O r i g i n a l  s p o n s o r s :  H u r l b e r t ,  I.indauer,
F u l l e r ,  et al

IN T H E  H O U S E

B Y  T H E  H E A L T H ,  E D U C A T I O N  A N D  
S O C I A L  S E R V I C E S  C O M M I T T E E

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  HC'USE B I L L  NO. 191 (HESS)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OP' A L A S K A

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to s c h o o l  b o a r d  n e g o t i a t i o n s  w i t h

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 4 . 2 0 . 5 5 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to

read:

(b) S a l a r y  s c h e d u l e s  o r  o t h e r  p a y  p r o v i s i o n s  n e g o t i a t e d  u n d e r  

th i s  s e c t i o n  t h a t  t a k e  e f f e c t  o n  o r  a f t e r  J u l y  1, 1984, s h a l l  i n c l u d e

p e r f o r m a n c e  a n d  m e r i t  c r i t e r i a ,  a m o n g  o t h e r s ,  t h a t  s h a l l  d e t e r m i n e  p a y

i n c r e a s e s  f o r  i n d i v i d u a l  c e r t i f i c a t e d  e m p l o y e e s .

c e r t i f i c a t e d  e m p l o y e e s . "

-I- CSSSHB 19 1 (HESS)



Proposed HESS'committee s u b s t i tu te  for~RB 191
Change S ec tio n  1 . . . .  new sub sec tion  s
Add the fo llo w in g  parag raphs
(c ) The p a r t ie s  may ag ree to  waive the requ irem en t th a t pay s c a le s  f o r _________________ \

“c e r t i f i c a t e d  employees i n c lu d e 'c r i t e r i a  based upon perform ance and ~
m e r it .

(d )  In  the event a n e g o t ia t io n s  d isp u te  between the p a r t ie s  i s  no t re ­
s o lv e d  th rough m ed ia tion  e i t h e r  p a r ty  may submit the issu e s  in  

. _ d isp u te  to  la s t  b e s t o f f e r  a r b i t r a t i o n ,  item  by item , acco rd ing  t 
the in te re s^ ^ a rb it ra t io n ^ p ro c e d u re s  o f  the American A rb i t ra t io n

 A s s o c ia t io n .' The d e c is io n  o f  the a r b i t r a t o r  w i l l  be f i n a l  and
b in d in g  on th e  p a r t i e s .

-t e )— T h e -T )b J e c t iv e ~ c r ite r ia ~ n s e d ‘*ro~evarluare~{r61tfofm aiTce'^nd- awar‘d m er it
pay in c rea sed  and c la s s  s iz e  and p u p il/ te a c h e r  r a t i o s  s h a l l  he 
e s ta b lis h e d  by the p a r t ie s  through thq^c o l le c t i v e  b a rg a in in g *p ro c e s s 1;
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New task force pushes 
rewarding good teachers

RESEARCH TR IA N GLE PARK, N.C. (A P ) -A  task force on 
education says states must begin giving rewards to teachers for 
doing a good joo.

"No public school system in America pays one teacher one 
penny more for doing a good job," Tennessee Gov. Lamar Alex­
ander lamented. “ They can make a little m >re for going back to 
school. They can make a little more for going into administra­
tion.”

Alexander and seven other governors and 31 business and 
education leaders met here Wednesday as the National Task 
Force on Education for Economic Growth. They recommended 
that each state find ways to give "extraordinary rewards for ex­
traordinary teachers."

The task force was convened because of what it called nn 
emergency in American education. Its report will be issued early 
in the summer. • .

IBM Corp. Chairman Frank Cary, the co-chairman of the ta.\k 
force, said the draft agrees with a 29-page report released last 
week by the federal government’s Commission on Excellence In 
Education, which put responsibility for improving education with 
school boards and state officials.



A l a s k a  ^TpgijsiaiBrE

H O U S E  M A J O R I T Y  L E A D E R

M E M B E R
R U L E S  C O M M IT T E E  

J U D I C I A R Y  C O M M IT T E E  
L E G I S L A T IV E  C O U N C I L  

P O L I C Y  C O M M IT T E E  
A L A S K A  R E P R E S E N T A T IV E  

S T A T E S  R IG H T S  C O O R D IN A T IN G  C O U N C I L  
W E S T E R N  L A N D S  T A S K  F O R C E  

C I T I Z E N S  A D V I S O R Y  C O M M IS S IO N  
O N  A L A S K A  L A N D S

^itutsc o f  ^Icprcsentatiiies
R E P R E S E N T A T IV E

RAMONA L. BARNES

April 13, 1983

To: Repr e s e n t a t i v e s  Tischer, Fritz, Co-Chairs
Health and Social Services Committee

From: Representat ive B a r n e s r
M a j o r i t y  Leader 'A

S u b j : Priority Bill 
SSIIB 191

A N C H O R A G E
2 2 3 0  P A X S O N  

A N C H O R A G E .  A L A S K A  9 9 5 0 4  
( 9 0 7 )  3 3 7 - 7 9 0 4

P O U C H  V 
J U N E A U ,  A L A S K A  9 9 8 1 1  

( 9 0 7 )  4 6 5 - 3 7 1 0

The above refer enced bill is a personal priority of 
R e p r e sent ative Vern Hurlburt. I would appre ciate your 
moving it out of committee.



Y f f l t E  U t E t l Q M T O

LEGISLATIVE AFFAIRS AGENCY

POUCH V • STATE CAPITOL 

JUNEAU. ALASKA 998 11 

907 J6S-3800

M  E M  0 R  A N D U M  May 23, 1983

SUBJECT: Education of e x cep tional children 
(CSHB 194 (HESS))

TO:

FROM:

Representati ve Milo Fritz
Chairman, House Health, Education, and
Social Services Committee

Keith B. Levy''C<v-t"
L e gis lative Counsel

You have asked w h ether CSHB 194 (HESS) requires a school 
distr i c t  to prov ide special e d u c ation and related services 
to an e x c e p t i o n a l  child whose pa rent refuses to consent to 
the transfer of the child to another school distr i c t  that 
already offers an appropriate special education program. In 
my opinion, the bill does not n ecess arily require this and 
an a m e n dment is necessary to make it clear.

Sections 5 and 6 of the co mmittee substitute amend AS 14.- 
30.186 to p r ovide that school districts and regional e d u c a­
tional atte ndance areas shall provide special education and 
related services in a school in the d istrict for exceptional 
childre n residing in the district. Sec. 13 of the committee 
substitute amends AS 14.30.285(b) to provide that an e x c e p­
tional child may be sent to a school outside the child's 
school district under certain circumstances. AS 14.30.- 
285(f) provide s that a child may not be transferred out of 
the d i s trict w i t h o u t  the consent of the child's parent.

Thus, the school district has an obliga tion to provide 
special educat ion and related services unless the child is 
transferred, but the child cannot be transferred unless the 
parent consents. The argument could be made that if the 
school d i s trict offers to transfer the child and the parent 
refuses to consent, the d i s t rict has fulfilled its o b l i­
gation to provide special education. To foreclose this 
possibility, I would recommend the following addition to the 
bill:



Repres entative Milo Fritz 
Page 2
May 24, 1983

* Sec. . AS 14.30.285(f) is a m ended to read:

(f) No child may be trans f e r r e d  to a school outside 
the d i s trict in which the child resides w i t h o u t  the 
consent of the parent or guardian. The w i t h h o l d i n g  of 
consent to transfer an e x ceptional child by a parent 
does not relieve a school d i s tr ict or regional e d u c a­
tional attendanc e area of the obliga t i o n  to provide 
special educ ation and related services to an exc eptional 
child under AS 1 4 . 3 0 . 1 8 6 .

This amendment w o u l d  make it clear that the school district 
must provide special education and related services even if 
the parent refuses to allow the child to be transferred to a 
school outside of the district.

K B L :1jb 
2 1 / 0 2 1



"Proposed'HESS"'commit tee  s iib s titu t'e rfo r~H B _ i9 1  
Change S e c tio n  1 . . . .  new sub sec tion  s
Add the fo llo w in g  pa rag raphs
(c )  The p a r t ie s  may ag ree  to  waive the requ irem en t th a t pay s c a le s  f o r  

c e r t i f i c a t e d  employees in c lu d e 'c r i t e r i a  based upon perform ance and 
m e r i t .

(d ) In  the even t a n e g o t ia t io n s  d ispu te  between the p a r t ie s  i s  no t re ­
so lved  th rough m ed ia tion  e i t h e r  p a r ry  may submit the  is su e s  in  
d isp u te  to  la s t  besu o f f e r  a r b i t r a t i o n ,  item  by item , acco rd ing  to 
the in t e r e s t  a r b i t r a t i o n  p rocedu res o f  the American A rb i t r a t io n  
A s s o c ia t io n . The d e c is io n  o f  the a r b i t r a t o r  w i l l  be f i n a l  and 
b ind ing  on the p a r t i e s .

- (e )— The~ ob jec tive~ c r l t e r i  a~~u s e d' ~ t'o~~e v a l u a t'6~p e r  f  o' r  ma hc~e~~a n d ~awa~r d "meFftT 
pay inc rea i. i fa n d  c la s s  s iz tT  and p u p i l/ te a c h e r  r a t i o s j s h a l l  be 
e s ta b lis h e d  by the p a r t ie s  through the c o l le c t i v e  b a rg a in in g  p ro ce ss .

J  / . £ f  A dd . jo
_ #*<&*, .  (d )  tjss il__ -U

. 7 . . .
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Introduced:  2/25/83
Referred:  Heal th , Education &
Socia l  Services and Finance

BY HURLBERT, LINDAUER, FULLER, 
ABOOD, BARNES, BETTISWORTH, 
BUSSELL, COWDERY, FLOOD,
HAYES, LISKA, MARTIN,
M.W. MILLER, PESTINGER,

IN THE HOUSE T I S CHER A N D  WARD

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 191

IN THE LEGISLATURE OF THE STATE OF A L A S K A

TH I R T E E N T H  LEGISLATURE - FIRST SESSION

A  BILL

For an Act entitled: "An Act relating to school board negotiations w i t h

certificated employees."

BE IT ENACTED BY THE L EGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.20.550 is amended by ^^ding a new subsection to 

read: , > « * • * *

( b)‘ An agreement negotiated under this section that takes effect 

on or after July 1, 1984, shall include criteria based on performance 

and merit which g overn pay increases for individual certificated

r - tW  * n  '
employees whenj dete:..lining the^general pay scale established for all 

e m p l o y e e s .

y j^ o W v x v o  \ o  C S V 'W '* -

- S 4 / S  /*> *- W lu "> 7 ts* ? ?  

c i C i U J t  ujl^

6 & V & I A  S c * 4  £ » s  j  M e g

Im  ' R ' g c o v t j t p  e ld 'flM fA / i/ j d

^ 4^  /J-l(
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I n t r o d u c e d :  2 / 2 5 / 8 3

R e f e r r e d :  H e a l t h ,  E d u c a t i o n  &
S o c i a l  S e r v i c e s  a n d  F i n a n c e

BY HURLBERT, LINDAUER, FULLER, 
ABOOD, BARNES, BETTISWORTH, 
BUSSELL, COWDERY, FLOOD,
HAYES, LISKA, MARTIN,
M.W. MILLER, PESTINGER,

IN THE HOUSE TISCHER AND WARD

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 191

IN THE LEGISL A T U R E  OF THE STATE OT A L A S K A

T HI R T E E N T H  LEGISLATURE - FIRST SESSION

A  BILL

For an Act entitled: "An Act relating to school board negotiations w i t h

c ertificated employees."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.20.550 is amended by adding a n e w  subsection to 

r e a d :

(b) An agreement negotiated under this section that takes effect 

on or after July 1, 1984, shall include criteria based on performance 

and merit which govern pay increases for individual certificated 

employees 

e m p l o y e e s .

^when^^^Tfnininfe^the general pay scale establiished for all

- 1 - S S H B  1 91



§ 14.20.550 E d u c a t io n § 14.20.550

Legislative history reports. — For report on ch. 18, SLA 1970 (HB 391 am S>, see 1970 Senate Journal, p. 296.Opinions of attorney general. — While these provisions waive the state’s sovereign immunity and that of its polit­ical subdivisions from having to bargain collectively with teachers in the public schools, they do not address, expressly or

even impliedly, any right to strike on the part of teachers of school districts. May 19, 1977, Op. Att'y Gen.Teachers of school districts do not presently have the right to strike because the state has not waived its or its political subdivisions’ immunity from strikes by teachers. May 19, 1977, Op. Att'y Gen.

Collateral references. — 48A Am. Jur. 2d Labor and Labor Relations, §§ 1727 — 1775.51A C.J.S. Labor Relations, S 402. Right of school authorities to make membership or nonmembership in teachers' association or other organization

a condition of employment as a teacher. 72 ALR 1225.Bargainable or negotiable issues in state public employment labor relations. 84 ALR3d 242.Union security arrangements in state public employment. 95 ALR3d 1102.

Sec. 14.20.550. Negotiation with certificated employees. Each 
city, borough and regional school board, shall negotiate with its certif­
icated employees in good faith on matters pertaining to their employ­
ment and the fulfillment o f their professional duties. (§ 1 ch 18 SLA 
1970; am § 3 ch 71 SLA 1972; am § 21 ch 124 SLA 1975)

NOTES TO DECISIONS
Constitutionality. — This section and AS 14.20.610 state two goals which apparently conflict, but since the supren e court construes this section fair) r narrowly, it finds no constitutional infirmity in this section and AS 14.20.610. Kenai Peninsula Borough School Dial. v. Kenai Peninsula Educ. Ass’n, Sup. Ct. Op. No. 1537 (File Nos. 2470, 2492, 2563), 572 P.2d 416 (1977).Requirements of section. — This sec­tion merely requires a school board to negotiate with a union. It does not requi'-.- a board to accept any particular proposalr union might offer. It does not require probably does not permit, o boaru * gate to a union the sole power to mnl - y decision. Kenai Peninsula Borough School Dist. v. Kenai Peninsula Educ. Ass’n, Sup. Ct. Op. No. 1537 (File Nos. 2470, 2492, 2563), 572 P.2d 416 (1977).As to matters which affect educational policy and are, therefore, not negotiable, there is nevertheless

implicit in the Alaska Statutes the inten­tion that the school boards meet and confer with the unions. Kenai Peninsula Borough School Dist. v. Kenai Peninsula Educ. Ass’n, Sup. Ct. Op. No. 1537 (File Nos. 2470, 2492, 2563), 572 P.2d 416 (19771.Negotiable items. — Salaries, fringe benefits, the number of hours worked, nnd the amount of leave time are negotiable. Kenai Peninsula Borough School Dist. v. Kenai Peninsula Educ. Ass'n, Sup. Ct. Op, N- ’ c37 (File Nos. 2470, 2492, 2563), 572 •*16(1977,'. i i salary of teachers is a proper subject ol collective bargaining under Alaska’s statutes. Rouse v. Anchorage .School Dist., Sup. Ct. Op. No. 2106 (File No. 4715). 613 P.2d 263 (19801.Nonncgoliable items. — Such items as (1) relief from nonprofessional chores, (2) elementary planning time, (3) pnrnpro- fossional tutors, (4) teacher specialists, (5) teacher’s aides, (6) class size, (7) pupil-teacher ratio, (8) n teacher

99
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Anchorage, Alaska 09502 
[907] 333-9561

April 15, 1983

Ms. Jean Krause 
President, NEA-AK 
174 South Franklin, #201 
Juneau, AK 99801

Dear Jean:

I am aware that you testified before the Legislature last week on 
merit pay for administrators. What you are probably not aware of is 
the fact that I was involved in merit pay for principals for two years 
when I , reviously served as supervisor for elementary principals in 
the Anchorage School District. For your information, this provision 
was included in the negotiated agreement between the principals and 
the District.

It is interesting to note that while the concept seems to be worth- 
while'and would probably provide equity in compensation for our 
administrators, you should also noce that the administration of a 
merit pay plan is cumbersome, inequitable and subjective. I would not 
recommend merit pay for teachers or administrators now or in the near 
future.

Should you need further information on the provisions of our merit pay 
plan, please call me.

Sincerely, • * ■•

Rita R. Strachan
Director of Personnel Services

ms



A n c h o r a g e  P r i n c i p a l s '  A s s o c i a t i o n

ANCHORAGE, ALASKA 99501
April 15, 1983

Ms. Jean Krause, President
NEA-Alaska
147 S. Franklin #201
Juneau, Alaska 99801

Dear Ms. Krause:

The Anchorage Principals.' Association strongly opposes merit pay.
We experienced three years of merit pay during the tenure of our 
previous negotiated agreement with the Anchorage School District.
As a result of this experience, the principals had as their number 
one priority, during negotiations for our present agreement, the 
elimination of all merit pay items.

Merit pay drove a wedge between supervisors and staff at all levels.
It interferred with effective employee evaluation, making it  
extremely difficult to maintain a trusting, working relationship 
between supervisor and subordinates.

In theory, merit pay sounds like a great way to provide incentive 
and reward for top performance. In practice, i t  is a means to 
favor those who follow, without question, and i t  divides the ranks, 
causing an atmosphere of mistrust and non-sharing of good, innovative, 
successful educational and managerial practices. /

Respectfully yours,

William Frick 
President

. Jfn



(b) S a l a r y  schedules or o t h e r  pay p r o v i s i o n s  n e g o t i a t e d  into 
an a g r e e m e n t  u n d e r  the p rovisions of this s e c t i o n  that t a k e e f f e c t  
on or after July 1, 1984, shall include p e r f o r m a n c e  and m e r i t  as 
one criteria, among others, w h i c h  shall d e t e r m i n e  p a y  increases for 
i n d i v i d u a l  c e r t i f i c a t e d  employees.

(
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Summary: HB 191 by Rep. Hurlbert

"An act relating to school board negotiations with 
certificated employees."

Section 1. AS 14.20.550 - Negotiation with Certificated Employees

1. Adds a new subsection under 'Article 6, Negotiation and 
Mediation.

2. Mandates that negotiations on or after July 1, 198!+ 
must include criteria based on performance and merit 
in determing pay increases.

Suggested Amendment - by Bob Greene, School Board Association

line 14 pg. 1 = delete "above" and insert "when determining".

folder content:

left

fiscal note 0 
summary

r lp ,h t
back-up provided by Rep. Hurlbert 
bill



THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH UPTSLATOHE
X ;

1983

FISCAL NOTE

I . REQUEST
Bill/Resolution No. HR - 191 _______ _
T itle An act relating to school board negotiations with certificated, 
R e quested by H diisp HFSS_____________________________________ Date 2/18/83

II. FISCAL DETAIL 
Agency Affected_ Department of Education
Program Category Afrected Flpmpntar.y_-a.nd SprnnHary Fdncat inn
BRU, Program, Or Subprogram(s) A f f e c t e d  _______________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND &  STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL - 0 - -0 - -0 - -0 -

FUNDING (Thousands of Dollars)

G E N ERAL FUND 
FEDERAL FUNDS 
OTHER (Specify Source) OPERATING
CAPITAL

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

THIS FISCAL NOTE IS PRESENTLY BEING REVIEWED BY THE OFFICE OF MANAGEMENT 
AND BUDGET.

This bill has no fiscal impact on this department.

IV. DATE -2/.1 a /aa . .PREPARED BY

AGENCY Fdii cat, ion
PHONE 465_2865_Original: Legislative Finance 

c c : Budget and Management
Prime Sponsor (First Legislator Named) 

33-001 (Re v. 12/82)
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In troduced:  2/11/83
Referred:  Heal th , Education &
Socia l Services  and Finance

BY HURLBERT, LINDAUER, FULLER, 
AB00D, BARNES, BETTISWORTH, 
BUSSELL, COWDERY, FLOOD,
HAYES, LISKA, MARTIN,
M.W. MILLER, PESTINGER,

IN THE HOUSE TISCHER AND WARD

HOUSE BIL L  NO. 191

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION

A  BILL

For an Act entitled: "An Act relating to school board negotiations with

certificated employees."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.20.550 is amended by adding a new subsection to 

read:

(b) An agreement negotiated under this section that takes effect 

on or after July 1, 1984, shall include criteria based on performance 

and merit which govern pay increases for individual certificated 

employeesjabovejthe general pay scale established for all employees, 

iolvin

-1- HB 191



^ u k o n
Flats

School 
Distric
P.O. Box359Fort Yukon, Alaska 99740

February 15, 1983

Vernon L. Hurlbert 
House of Representatives 
State Capitol 
Pouch V
Juneau, AK 99811

I am pleased to hear of your interests on Merit Pay for Teachers. 
For' accountability purposes and to ensure full involvement on the 
part of students, I certainly support this effort. We at Yukon 
Flats are very concerned on the low achievement of students and 
lack of student motivation. The District has taken steps by 
developing a Teacher Incentive Plan (see attached), High School 
Requirements (see attached) and curriculum development district 
wide. We are also establishing eligibility criteria of "C" for 
any travel on school related activities as well as an incentive 
plan for students on academic achievement and attendance.

We have been negotiating a teachers contract for the past nine 
months. We are at impasse. I did recommend a Merit Pay System 
for teachers. Our professional negotiator did not recommend it 
due to difficulty we have had in negotiating a reasonable contract 
that we can live with. Also, because this would be introducing a 
new concept in Alaska which inay not be acceptable. I am enclosing 
my idea for your review. I encourage you to pursue this effort.
I look forward to seeing you next week.

Beatriz; Garcia «le Apodaca, Ph.D. 
Superintendent

Enclosures

BA: be



Vukon
Flats

School
D is tric tS si
P.O. Box 359Fort Yukon. Alaska 99740

MERIT PAY FOR TEACHERS

Teacher Initiative The District will award two of a possible 
eight merit points for teacher initiative, i.e. projects of 
activities that the teachers themselves choose to carry out.
Teachers may earn their points in the basic curriculum', others 
nay prefer to create new elective courses in area of interest.
For example a teacher with a Master's Degree in Music may elect 
to teach music to junior high school students during her preparation 
period.

Teacher Cooperation The District will award four of a possible 
eight merit points for group efforts, in which teachers join 
forces tc focus on a common goal. High school teachers, for 
example, unite to develop and implement a consistent disciplinary 
program, and they will rcceive merit points according tc the 
degree of their success. Others may work to establish writing, 
health and physical education prograjns across the curriculum.
Others may earn points for their cooperative efforts tc organize 
contests and extra curricular activities.

Tns Principal's Role Only three points of the possible eight 
merit points may a teacher earn dependent on the principal's 
evaluation.

The Role of the School Board The Board draws up annual guide­
lines for teachers' proposals and then negotiates through a  
committee— discussing possible objectives, activities and methods 
of evaluation.

Merit Points Dollars

1 $320

2 320

3 320
M 320

9 320

6 320

7 320

3 320



February I, 1983

M E MO RA ND UM

TO: Teaching S t a f f

FROM: B e a t r i z  Apodaca, Super intendent

SUBJECT: 1 9 8 3 - 8  ̂ YFSD Teacher Incent ive  Plan

To encourage e x c e l l e n c e  in teach ing and to improve student lea rn ing  
tne f o l l o w in g  Incen t ive s  w i l l  be o f f e r e d  by YFSD.

P lan A. P a r t i c i p a t i n g  i n ' t h e  A laska  S ta te  W r i t in g  Consortium
Mary M o r r i s  and Debbie Drong-Bjork  p a r t i c i p a t e d  in the 
W r i t in g  Consort ium l a s t  summer in Fa i rbanks .  At tached see 
Mary ' s  e n t h u s i a s t i c  remarks about th i s  program. YFSD 
w i l l  aga in be ab le  to send two teachers to the Consort ium.

The consor t ium is  made up o f  13 A laskan D i s t r i c t s  which have 
j o in e d  together to he lp  c h i l d r e n  learn  how to w r i t e .  The 
consor t ium o f f e r s  a four-week course fo r  teachers o f  a l l  
s u b j e c t  areas and a l l  grades who want to see s tudents  w r i t e
b e t t e r .  Th is  a l s o  w i l l  p rov ide  you w i th  the opp o r tu n i ty  to
earn f i v e  graduate c r e d i t s .

At tached i s  s e l e c t i o n  c r i t e r i a  and how to app ly ,  as we l l  as 
o th e r  l i t e r a t u r e  in the A laska S ta te  W r i t ing  Consort ium 
tha t  may in f l u e n c e  your d e c i s i o n .

P lan B. The D i s t r i c t  w i l l  award $I|00 to any two teachers in the D i s t r i c t
to purchase c lassroom m a te r ia l s ,  v i s i t  o ther  programs in the 
s t a t e  or observe  o the r  teachers  in our D i s t r i c t .  Awards w i l l  
be based on teacher  i n i t i a t i v e ,  s tudent m o t iva t ion  and ex­
c e l l e n c e  in teach ing .

I. Teachers may choose to ca r ry  out a p ro je c t  o r  a c t i v i t i e s
w i t h i n  the b a s i c  cu r r i cu lum  Language A r t s ,  Hea l th ,  Sc ience,  
Math or Computer L i t e r a c y .

. Teachers may p r e f e r  to c rea te  new e l e c t i v e  course-, grounded
in personal  i n t e r e s t s .  For example, an elementary teacher 
w i th  a musters in Eng l i s h  may e l e c t  to teach a course in 
pub I i ca t i o n s .

3. Teachers may j o i n  fo rces  to focus on a common goa l .  For
example, deve lop ing  and s u c c e s s f u l l y  implementing a con­
s i s t e n t  d i s c i p l i n a r y  program, o rgan i z in g  con tes ts  and 
e x t r a - c u r r i c u  1 ar  a c t i v i t i e s .

F la ts
School  
D i s t r i c l S s S
P.O. Box 359
Fort Yukon. AIasUa 99740

Y u k o n



Teaching S t a f f  - 19^3“ 8  ̂ I n cen t ive  Plan

b. A d m in i s t r a t i v e  5 Program s t a f f  w i l l  i d e n t i f y  exampleary 
programs by March o f  19 8 4̂ . I f  you are  i n i t i a t i n g  any 
programs and would l i k e  YFSD s t a f f  to observe l e t  us 
know in advance.

cc: E s t e l l e  TaFoya, A s s i s t a n t  Superintendent
C h a r l o t t e  Conner, Cur r i cu lum  S p e c i a l i s t

enc lo su re :

BA:dgc



YUKON FLATS SCHOOL DISTRICT
HIGH SCHOOL REQUIREMENTS

To earn a h igh school diploma from the Yukon F l a t s  School D i s t r i c t ,  a 
a s tudent must s a t i s f a c t o r i l y  complete 2 1  requ ired  c r e d i t s  as shown below:

SUBJECT

“ E n g l i s h  I, I I ,  III  and IV, requ i red:
To in c lud e  speech, read ing,  comprehension, vocabu lary  
b u i l d i n g ,  grammar, w r i t t e n  communicat ions, content  
a n a l y s i s ,  l i t e r a t u r e ,  l e ade r sh ip ,  c r i t i c a l  t h in k in g  
and app 1 i ed s k i l l s .

Mathematics, requ i red ,  s e l e c t  from:
General  Math, P re-A lgebra ,  A lgebra I, A lgebra II ,  
Geometry, Tr igonometry, and/or Ca l cu lu s  or computer 
I i  t e r a c y .

So c ia l  S tud ie s ,  s e l e c t  from o r  add to:
A laska  H i s t o r y  w i th  focus on Nat ive  c u l t u r e s  j ,
1 u n i t  US H i s t o r y ,  US Government ?, World H i s t o r y  
Geography 3 , Economics 2 .

Sc ience,  s e l e c t  from or add to:
General S c ience ,  B io logy ,  Phys i cs  and/or Chemistry.

Phy s i ca l  Educa t ion ,  p o s s ib l e  courses are:
Gym nas t i c s 'i, S k i i n g  i ,  R o l l e r  Ska t ing  i ,  Ice 
Ska t ing  &, Ba ske tba l l  £, Track  £, W res t l ing  i .

Hea l th  6  Family  L i v in g ,  requ ired:
To in c lude  a l c oho l  and drug abuse in an 
in teg ra ted  approach.

F ine A r t s ,  s e l e c t  from or add to:
Mus ic , Drama, A r t ,  Photography.

Co l lege  Careers ,  requ ired:
Voca t iona l  and Academic

Bus iness and F inance,  requ ired:
Nat ive  Land Claims and Corporate S t ru c tu re .

E l e c t i v e s ,  s e l e c t  from:
Voca t iona l  Educat ion courses  (Bus iness,  Trades and 
Indust ry ,  i . e .  Bus iness Math, Consumer Math, 
Economics, A v i a t i o n  Sc ience,  Fore ign Languages, 
Nat ive Language or o th e r s . )

CREDITS REQUIRED 

b c red i  ts

3  c red i  ts

c r e d i t s

2 -j c r ed i  ts

1 C r e d i t

i  cred i t

1 c r e d i t

i  c red i  t

i  cred i t

c red i  ts

21 TOTAL CREDITS

•-Engl ish must be token in each year of the 9 -12 program.
C red i t s :  One c r e d i t  is  d e f in ed  as 130 c l o c k  hours o f  i n s t r u c t i o n .
Note: As the cu r r i cu lum  is  developed,  s p e c i f i c  courses in a s p e c i f i c
sequence w i l l  be adopted in math, s o c i a l  s tud ie s ,  s c ience  t f i n e  a r t s .

ADOPTED: AUGUST 1932 A p p l i c a b le  to incoming Freshmen.



YUKON FLATS SCHOOL DISTRICT

HIGH SCHOOL COURSE OF STUDY PLAN

STUDENT'S NAME___________________________________________  GRADE____________  DATE

Instructions: Circle or write in courses from attached requirements as needed.

Credits Credi ts ; Date Supervisor's
Requi rements Un i ts Earned Needed Approved Signature

Freshmen

- English I 1
- General Math or Pre-albebra/

Alqebra I 1. - * -

- Social Studies H
- Native Land Claims H
- Science h
- P.E. h
- Electives (Gwitch'n) 1

TOTALS 5

Sophomore

- English II 1
- Algebra I or II 1

- Social Studies 4
- Science 1

- P.E. h
- Health & Family Living h
- Electives (Gwitch'n) H

TOTALS 5

Junior

- English III 1
- Algebra I, II or Geometry 1
- Social Studies H
- Science or

Computer Literacy I,2
- Fine Arts h
- Electives 2

TOTALS 2

Senior

- English IV 1

- Social Studies 1

- Science 1.*»
- Fine Arts I
- Careers

- Electives
O
L

TOTALS

GRAND TOTAL



THE
LAKE AND PENINSULA 

SCHOOL BOARD

SARA HORNBERGER, President
P.O. 3ox69, Iliamna, AK. 99606

Dear Repr e s e n t a t i v e  Hurlburt:

Thank y ou for your l e tter of information about the 

bill t o  allow districts to give merit nay to e xceptional 

teachers. I do support the bill with one reservation. It 

is not always easy to administer such a program. It is 

often difficult to draw the line as to where merit p a y  is 

warranted and where it is not. At this time* m a n y  s c h o o l  

districts are n a ying bonuses to teachers of science and mat h  

often without regard to the a b i l i t y  of the teacher in the 

discipline and/or a b i lity as a teacher. The t e a c h e r s 1 unions 

also make it difficult to give merit pay. T h e y  protect the 

teachers no matter what their abilities just because t h e y  a r e  

teachers and p ay their union dues (and I say this as a life 

member of the National Education Association and an h o n o r a r y  

member of NEA-Alaska). However, a bill such as yours is good 

because it forces us to take time to face the issue and come 

up wit h  guidelines, etc.

As a teacher of 17 years and a rural board m e m b e r  of 

seven years, I opnose b i n ding arbitration in any f o r m  and I 

also oppose giving teachers the right t o  strike. Several 

+ imes when I was teaching, our union tried to pull a strike 

and I always refused to strike (and m y  r e f usal sparked other 

refusals so the strike always failed). It is my o p i nion t h a t  

public employees do not have the right to strike and if a p e r s o n  

doesn't like that, go get another job. Back to b i n d i n g  a r b i t r a­

tion. The taxpayers are the ultimate authority in t h e  s c h o o l s  

and if we give away binding arbitration, we might just as w e l l  

disband publically elected school boards of directors and let 

the t e a c h e r s  elect a committee to run the schools.

Best wishes,

Chignih Bay • Chignih Lagoon • Chignik Lake • Egegih • Igiugig • Ivanof Bay • Kolihcnoh • Scwhalen 
S'ondalton • Pedro Bay • Pcrryrille « Pilot Point • Pori Hcidcn • Pori Altworlh



lU i rm A n o r a  »y  k w u j  s^ c u x r

Low  prestige and few  rew ards are 
d iscou rag ing top  students from  entering 
the p ro fe ss ion . Resu lt: T oo many Instruc to rs  
w ho d on ’t m easu re up to the challenge.

A Texas elementary-school teacher gave a reading lesson 
under her hand-printed sign: "Patient is a virtue.”

A Salt Lake City English teacher renowned for his excel­
lence quit the classroom to earn twice as much in another 
job— driving a truck.

These cases illustrate two sides of a growing crisis in 
America's public schools: O n  the one hand, too many class­
rooms are burdened with teachers improperly prepared for 
their work. O n  the other, thousands of competent instruc­
tors are being lured from their jobs by more rewarding 
work elsewhere.

Educators insist that teachers 
don’t deserve all the blame for the 
decay in American education as 
evidenced, for example, by the 
decline of Scholastic Aptitude 
Test (SAT) scores to a national 
average of 893 in 1982, from 958 
in 1967. Factors such as budget 
cuts, curricula changes, classroom 
violence and competition for stu­
dents’ interest from TV  and other 
outside forces also are cited for 
causing poor performances.

Increasingly, however, leading 
scholars insist that reform of the 
nation's schools— crucial to main­
taining America’s technological 
leadership— must start with 
teachers.

In a major study of the Ameri­
can teacher to be released in mid- 
March by a panel of top educators, 
project director Emily Feistritzer 
concludes: "The real crisis in 
teaching today is in who is enter­
ing the profession. And if we don’t 
do something about that now, it 
will hurt America's competitive 
standing in the future."

Many remedies are being undertaken to reverse the situa­
tion. Colleges of education are raising their admissions stan­
dards, and beginning teachers are being tested to weed out 
incompetence. Higher pay is being considered in some areas.

To relieve a teacher shortage in math and science, the 
House of Representatives on March 2 npproved a 425- 
million-dollar program designed to put more qualified in­
structors in the classroom. The bill, which awaits approval 
by the Senate, includes 250 million dollars in grants to the 
states and to local school districts to update the math and 
science skills of current teachers and to retrain teachers of 
other subjects to qualify them to teach math und science.

An intense immediate concern is the tact that most of the 
nation’s brightest college students are rejecting careers as

Classroom teachers who cannot spell words correctly 
are a source of concern about Incompetence.

teachers at a time when enrollment 
increases are expected to create seri­
ous teacher shortages by 1990. Short­
ages already are appearing in  some 
areas.

Fewer than 5 percent of the fresh­
men entering college last fall said thej 
planned to become teachers— down 
from nearly 22 percent in 1966. Their 

low numbers were matched only by their low academic 
performances. The 1982 SAT scores for students entering 
education were 80 points below the national average in 
math and verbal skills— a combined score of 8 1 3  out of a 
possible 1,600. Future teachers ranked 26th in 29 academic 
fields surveyed. . !•
Alarm ing Decline in Q ua lity  v ; '

Educators say many of the problems are traceable to a 
surge in public-school enrollment in  the early '60s that put 
pressure on colleges of education to train thousands of 
teachers quickly. The boom also caused many states to 
certify new instructors who were not adequately prepared.

"They were just trying to get warm bodies into the class­
room,” recalls Samuel Sava, executive director of the Na­
tional Association of Elementary School Principals.

Since then, educators note, the womem’s-liberation move­
ment also ha& encouraged fe­
males to aspire to their highest 
goals of employment As a result, 
many young women have decid­
ed that the teaching profession, 
for decades one of the best jobs 
available to them, did not have 
enough prestige and chose other 
careers.

The result has been an alarm­
in g  decline in  the quality  of 
teachers entering many class­
rooms. W h ile  school officials 
claim that 95 percent of-their 
teachers perform adequately, 
they also concede that cases of 
incompetence have become all 
too common:

■ An elementary-school teach­
er in South Carolina was down­
graded to a substitute after par­
ents complained about the bad 
grammar and misspelled words 
she used in  correcting students’ 
papers.

■ A California teacher stood 
with her buck to the class while 
youngsters pelted her with spit- 
balls, the noise becoming so in ­

tense tliat another teacher came to investigate. After other 
incidents of behavior thnt were judged to detTuct fr om  her 
teaching, she was put on notice to improve or risk dismissal.

■ A mathematics teacher in  a Creve Coeur, M o., high 
school was discovered by administrators to be "completely 
incompetent." Her problem: "Inability to read the chemis­
try of the kids. She wasn’t capable of responding to the 
class. She’d miss the puzzled look on lads’ faces.”

Sufficient knowledge of the subject matter is only one of 
the criteria for successful teaching. B e ing  able to com m uni­
cate that information to large classes with both talented 
students and slow learners presents problems for some 
otherwise competent teachers. A Pasadena, Calif., teacher 
with a firm grasp on her subject matter "had no control of
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her class. She was literally 
afraid of hei gifted and 
accelerated students,’ ’ 
says the superintendent 
The district paid a settle­
ment of $78,000 to termi­
nate her services.

A study conducted for 
the National Institute of 
Education, which looked 
at college graduates who 
entered teaching in the 
late 70s, found that those 
with the highest academ­
ic ability were much 
more likely to leave their 
jobs than those who were 
lower achievers. Among 
high-achieving students, only 26 percent intended to teach 
at age 30, as compared with approximately 60 percent of 
those with the lowest academic ability.

Many Americans worry about the damage that such experi­
ences cause to impressionable young people. Mike Bamicle, 
columnist for the Boston Globe, received a letter from a high- 
school English teacher th it included such comments as: “I 
get sick and tired of the vai dalisesm and all the drinking, too 
much of it. I have been a tea iher for eight years and I try and 
tell the kids. They have been a big increase in public 
drinking." Bamicle noted in his column: “ For all practical

Teachers find that part-time Jobs In places such as a gas station make them vulnerable to students’ taunts and Jeers.

purposes, she is a 31-year- 
old functional illiterate." « 

Educators blame the 
colleges of education that 
have turned out such bare­
ly literate instructors. A re­
cent graduate of an Ala­
bama college included the 
following note when ap­
plying for a local teaching 
jo b  in 198 0 ; "Students 
should be abble to, count 
two ten." H e  was not 
hired. Another alarming 
indication; O n e  third of 
the nearly 7,000 prospec­
tive teachers who took 
California’s first m in i­

mum-competent’ test failed to meet the most basic skill 
requirements.

Notes Dan Alexander, president of the M obile County, 
Ala., school board; “ If the current test-failure rate is, say, 20 
percent, then you have to figure that 2 0  percent of the 
people who would have failed in the past are still teaching 
in the system.”

When It Comes to Vests, 
Future Teachers Rank Low
Combined Math and Verbal 
Scores of College-Bound Seniors(1.600 is perlecl)

Teachers “Are B ea ten  Down"
One of the worst effects of the crisis is the lowering of 

teachers’ mor: - A  1981 survey of the nation’s 2.2 million 
public-school -chers by the National Education Associa­
tion found that 24 percent of the teachers polled "probably 
would not” choose teaching as a career again. In  1961, 
fewer than 8  percent said they would reconsider.

What has happened over the past two decades to make 
teaching so unpopular? Responds Ernest C  Smith, a Los 
Angeles industrial-arts teacher with 15 years o f  experience: 
"Teachers economically and r.orally nre beaten down.”

Low pay is the top complauit. The Nationnll Center for 
Education Statistics estimates that the average current sala­
ry' for classroom teachers is $17,644— up from $9,269 in 
1971. However, in  constant 1980-81 dollars, teachers have 
lost money, dropping from the 1971 equivnlenc of $20,168.

The outlook for the future is equally bleak.. The  center
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I
4 expects salaries in 1991 to 

have risen to $20,113—  
still $55 below the 1971 
mark.

"Looking down the way 
2 0  years, I wouldn’t want 
to support my family on a 
teacher’s salary,” says Pa­
tricia Nipper, a Latin 
teacher in Little Rock.
With seven years’ experi­
ence and a master's de­
gree in English, Nipper 
earned $16,000 last year.

Many teachers are 
forced to take part-time 
jobs to supplement their 
salaries. Twenty-nine per­
cent of the teachers sur­
veyed in Texas last year 
had outside jobs, up from 22 percent in 1980. The experi­
ence can be humiliating. A Salt Lake City teacher finds his 
job a, a gas station makes him the target of student ridicule: 
“Students that I had bring in their cars and ask for a dollar’s 
worth of gas. They enjoy taunting me as their teacher who 
now has to wait on them.”

Teachers don’t have to 
go far to find better-pay­
ing jobs, and many are do­
ing so. Th e  average start­
ing salary for teachers is 
$12,800, compared with 
$16,200 for accountants 
and $20,364 for computer 
scientists. A master's de­
gree may raise a starting 
teacher to $14,079, but 
engineers hold ing mas­
ter’s degrees receive 
$1 1 , 0 0 0  more as starting 
pay.

As a result, many col­
lege students, most often 
math and science majors, 
are seeking more lucra­
tive careers. In  Iowa, the 

number of graduates in mathematics education fell to 38 in 
1981, down from 234 in 1970. The state needed 102.

Experienced teachers are joining the exodus from the 
classroom. Richard Ong, 25, recently left a computer teach­
ing job in Los Angeles to program videogames for Mattel.

The transfer instantly raised his salary 50 
percent, from $16,000 to $24,000. If 
teachers such as O n g  continue to leave 
at their current rate, more than a third 
of the nation's qualified  secondary- 
school math and science instructors will 
be gone by 1992.

Many areas faced with these short­
ages have had to use teachers certified 
in other subject areas to teach math and 
science. In  Pacific Coast states, 84 per­
cent of the new math and science 
teachers were trained in  other fields.
Educators as  B ab y -S itte rs

Other reasons for leaving include 
problems of discipline in overcrowded 
classrooms that are filled with handi­
capped youngsters, childr n who speak 
little English, and the products of bro­
ken homes.

Says one suburban Washington, D .C ., 
elementary-school teacher: ‘ *1 have 
children who have been with a baby­
sitter since they were 3 months old. 
They are demanding from me the ind i­
vidual attention, concern and caring 
they haven’t gotten from their par­
ents. 1 just can’t give enough with 25 
itudents in the room.”

Thirty-four-year-old Cay Moise left 
her teaching position in a St. Louis 
suburb because of discipline prob­
lems: "I spent the entire first three 
months cf school on discipline and 
classroom order. Forge: about teach­
ing  subjects.”

Touchers in many urban school 
districts live with the fear of vio­
lence . In  February, an Atlanta 
teacher was cut in  the neck during 
a Tobbcry attempt while walking 
during school hours from the main 
school bu ild in g  to an unnex. In
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Some instructors who know their subject matter are unable to provide 
adequate discipline for students unw'lllng to learn.
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Incentives such as higher pay and tougher academic courses are being tried to encour­age better-quallty students to enroll In teacher-training programs.
Dade County, Fin., public schools reported 84 student as­
saults on school personnel during the first half of the past 
school year.

Tight budgets in many school districts have meant coping 
with inadequate supplies. In Prince George’s County', Md., 
no new textbooks were purchased this year. As a result, 
many English teachers can’t use favorites such as The Great Gatsby or The Scarlet Letter because there aren’t enough 
books to go around. A poll of Louisiana teachers found 
nearly a third sper.d more than S100 of their own money 
annually to buy classroom materials.

"We’re being asked to do more and more with less and 
less," notes Marty Berger, a Prince George’s County psy­
chology teacher who makes do with a 1974 text. “That 
forces you to be more creative, but it also makes it harder 
to maintain your enthusiasm."

Why, then, do so many teachers remain in the classroom? 
Because, they say, there are priceless rewards such as the 
moment when a child suddenly understands a math prob­
lem or discovers the joy of Shakespeare’s plays.

Explains California industrial-arts teacher Ernest Smith: 
"It’s a great feeling to meet a former student who says: ‘You 
gave me a tough time, but now my life is bett'-- ’ "

For some individuals, these rewards Wure Sufficiently 
attractive to lure them from higher-paying jobs in private 
industry. Wynettn McNeil, 31, left previous positions in 
finance and consulting to teach math and social sciences in 
Atlanta. She says: “ I found that my skills were strong as a 
motivator. A lot of kids I work with have the talents that 
just have to be tapped. When I see the little light bulbs click 
on over their heads, I feel satisfied.”

Melissa Lane, 16, a junior at North Hollywood High 
School, says good teachers are easy to identify: "They are 
Lxcited about the subjects they teach. They’re available at 
lunchtime if you need them. They always have plans and 
projects."
Screening Out Incom petents

Efforts are under way in many places to upgrade the 
quality of teachers while attracting more intelligent new­
comers. By 1985, half of the 50 states will require new 
teachers to take a basic-skills test before they can operate in 
a classroom.

The tests screen out incompetent teachers and help pin­
point weak teacher-preparation programs. Since Louisiana 
began testing its future teachers in 1978, the passage rate 
has risen from an initial 53 percent to 75 percent last year.

In  Florida, 84 percent of all I 
who took the exam last Oct 
passed. However, only 37 percei 
the black students in education pa 
which has raised concerns about 
worsening of an already serious de 
in  the number of black teachers. 
American Association of College 
Teacher Education and other gT 
are discussing ways to recruit top-c 
ty black students and offer better 5 
aration programs.

Some areas also have tightenet 
procedures for determining how v 
teacher controls a class or impart 
or her knowledge to students, 
states have begun delaying cert 
tion for new teachers until they 
completed a one-to-three-year ini 
ship on the job . During that time, 
teachers are evaluated by admini 
tors and other instructors. 

Improvements also are under way in m any of the 1 
colleges offering teacher-education programs— only 51 
which are approved by the National Council for Accre 
tion of Teacher Education. Concern has generally foe 
on the teaching-methods courses that critics say are be 
and are driving away many bright, ambitious students.

Now many colleges of education are raising their ad 
sions standards and stressing more liberal-arts cou 
Some are combining classes in  teaching methods with r 
fieldwork in local schools. Th e  University of Kans; 
among a handful of schools that have expanded their i 
year programs to five years to cover all the new issues 
today’s teachers must know.

More programs also are being designed to assist ex] 
enced teachers already in the classroom. About 600 c 
munity work sites, known as teachers centers, have spi 
up uround the country to enable teachers to help < 
other solve academic and emotionalproblems.

"Master teacher"— a solution? The most critical n 
lem still to be solved is how much teachers should bei 
A 1981 ntudy for the National Institute of Education 1 
eluded bat the U-S. "gets approximntely whafcitpays 
The bbVi.'Oin one third of the college-going ;£>pulatic 
seeking positions paying salaries In  the bottom one thu 
the economy." i. ■■■:••

Several stateu, iijc liiding Florida, and Texas, hove 
posed raisi^'all teacher sidarjes 
Education Terrel H e ll favors creating a. position ct 
‘‘mast*- teacher," which would command a salary *p\ 
uiuusan'd dollars higher than 11 regular te«cher> pay .' 
nessee Governor Larhar Alexander has proposed su< 
program that would pay master teachers fin average si 
of 826,873, which is 60 percent more than the salary 
regular teacher.

Whllo such a program would reward excellence, ni 
administrators tmy any type of merit-pay system wouk 
hard to administer arid might prove divisive. Says c)en 
tory-school Principal'Elizabeth Decker of Loudoun Cou 
Va.: "If every teacher is out for herself, the sharinj 
materials, ideas and talents tends to;*top.~

The question of how much'teachers are wJorth ulUmol 
boils down to how m uch students are learning; Notes 
Angeles parent Annie Richardson: ‘Teachers will havi 
rcdedicate themselves to produce better products or t 
will never get the support of the public."
11U LUCIA i'OLOIIZASO with the magazine’i dunmtic burraui
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interview With Albert Shanker, President, American Federation of Teachers
I

m m  S e t t e r  T s a c h e r s ?  R a i s e  

P a y ,  S t e p  C l a s s r o o m  i t i e i e n c e

A well-known educa to r say s  that a vital part 
o f  the e ffo rt  to  im prove the quality o f 
instruction in ou r s ch oo ls  depends on the 
public— including a w illingness to  spend m ore .

Q  Mr. Shanker, why are teachers under so much fire now?
A Not so long ago, many people in the general public 

were uneducated. Teachers were among the educated elite. 
But very quickly we’ve educated so many of our people that 
the gap between the general public and the teacher is no 
longer there. That makes teachers easier to criticize.

Also, we no longer have an elite student body, and we're 
not educating the masses as well as we used to educate the 
few. What teachers can do with children who are relatively 
advantaged is very different from what can be done with 
the kids who used to be pushed out of school, To some 
extent, teachers are blamed for that.

In addition, it is getting more difficult to find teachers of 
acceptable or high quality.

Q  What makes that so difficult?
A A big part of it is the money— or lack of it. If somebody 

is asked to go into teaching at $1 2 ,0 0 0  a year but can 
become a trainee for some business at $2 0 ,0 0 0 , you’re not 
going to get very many candidates.

Also, 30 years ago about the highest profession that most 
women could nspire to was teaching. Now all sorts of other' 
professions have opened up to them.

Q  How can better students bo attracted to a teaching career?
A The economic incentives have to be improved. You 

also have to solve the problem of violence and disruption. A 
person who is primarily interested in mathematics or 
Shakespeare loves that subject and feels that it is important 
enough to spend a lifetime imparting this knowledge to 
others. That person does not want to spend his or her time 
telling Johnny to put away his knife or to stop shrieking.

In many schools a teacher cannot get satisfaction from 
the job because of a small percentage of students who are 
sick, who are violent, who are not learning. Instead they are 
preventing other children from learning and are driving 
out competent and cnpable teachers.

A good teacher does not want to be a policeman, a psychi­
atrist or a jailer. The schools must come to grips with this.

Q  What about Improving tho teaching environment?
A A lot of corporations are talking about "quality cir­

cles”— increasing productivity by increasing the participa­
tion and happiness of all who are involved. Schools have to 
develop in that direction, too.

In schools today, teachers are very often treated pretty 
much the way the children are. If they're absent for a day, 
they’re asked to bring a doctor’s note. Most people with intel­
lectual self-respect and some accomplishment are not going 
to thrive in an atmosphere like that. Schools have to make 
teachers an equal partner in the educational endeavor.

Q  How do you define a competent teacher?
A A teacher should have a relatively high level of literacy 

and should be competent in his or her own subject matter. 
Everyone who enters teaching ought to be tested on those 
skills. There also must be performance characteristics relat­
ed to the interaction between teacher and students, but

those have to be observed by peo­
ple over a period of time.

There ought to be an intern­
ship period similar to what a doc­
tor goes through. This should be 
done in a regular school setting 

over a two or three-year period 
of time in which the new person 
gets a good deal of help and is 
able to try out different things 
It also ought to be a time after 
which, if the person isn’t really 
good, you can say, “ Goodbye—  
this is not for you.”

Q  What are the characteristics 
of an excellent teacher?

A  The excellent teacher is a 
great artist. Greatness implies a 
certain creativity. Probably 
most adults have had at least 
one or two teachers who would 
have inspired them to come 
back to classes even on Satur­

day or Sunday. But you can’t have all of your teachers at 
that level any more than you can expect every singer to be 
a Pavarotti. There's nothing wrong with being competent. 
Most teachers are competent, and what we need to do now 
is constantly to raise that level a bit. If we can do that, our 
schools will be in pretty good shape.

Q  Would It help to pay higher salaries to the best teachers?
A If we could find a scheme that rewar ded merit on some 

measurable, ar i conlmohly accepted basis, there’d  be, noth­
ing wrong with It. Butwherever this has been tried, the ma­
jority of colleagues became demoralized because they felt it 
wps not the meritorious person who was being rewjL-ded. 
The money was being used to accomplish tifher purposes. & .

Q  Would It raise educational standards to pay more to top.ch- 
ora In fields where there Is a shortage, such as math or sclonce?

A How much more are you going to pay them? Are you 
going to pay $1 , 0 0 0  or $2 , 0 0 0  more to a college graduate nor­
mally starting at $11,000 or $12,000? Industry will pay a sci­
ence major $24,000. Do  I hear anybody bidding $24,000? No.

Suppose that next year we have a shortage of English or 
kindergarten teachers. Will the public say: "Well, math and 
science are superior subjects. So when they’re in  short sup­
ply, we’ll pay extra money. But anybody can teach English or 
kindergarten.” Then you begin to teach children that it’s not 
as important to learn English, that it’s not as important to be 
able to understand or work with children who are younger.

Q  What can bo done to Improve or fire Incompetent teachers 
presently In the classroom?

A With people who are not making it, you first give them 
all the help you can. Then you do what any other employer 
does: You build a ca;e against them. Tenure doesn’t mean 
you keep your job. It just means that the boss has to go before 
somebody and give a reason for removing you. If  you’ve got 
a good reason, there's no judge in the world who's going to 
uphold that teacher’s right lo stay there.

It is also important to stimulate teachers constantly. 
Teacheis are locked up with children for almost their en­
tire lives. They spend very little time with their colleagues. 
We need to develop ways for teachers to have a chance to 
read great literature, to discuss ideas, to be in  an adult 
environment where they are respected by others. Getting 
excited about something and learning something new will 
generate the kind of enthusiasm we need to make teaching 
a really desirable profession again. □

Copyright © 1983, U.S.News & World Report, Inc. 41



Kerttula questions UA salary proposal;
Ajwoclited Preta Contained in the UA request isJuneau — Plans to increase a 3 percent “ step" increase instaff salaries at the University of pay, and a 4.5 percent cost-of-liv-
Alaska by 7.5 percent drew con- ing increase for UA staff,
cem today during a Senate Fi- UA-Anchorage is requesting a :nance Committee hearing on total operating budget of $35.56 ;UA’s proposed $174.28 million million.
operating budget for fiscal 1984. in a separate matter, George >

The package represents a 17 p. Melican, chancellor of UA’s J&
percent increase over UA spend- Division of Community Colleges i^‘ing this fiscal year. and Rural Education and Exten- i.SSenate President Jay Kert- sion, decried the fact that tuition
tula, D-Palmer, who sat in during at Alaska’s 10 community col-  ̂T
the fourth day of hearings on leges is the highest in the nation - ;  -UA’s proposed spending pack- among such institutions. * •'age, said he wondered wny sala- He said he is recommending 4iies were climbing in the midst that community college tuition 
of a recession. _  not be increased at the same rate !- “ Salaries Outside are going as university tuition, which, ac- down,”  Kerttula told UA-Anchor- cording to Sen. Jan Faiks, R-An- age Chancellor David Outcault; chorage, is 300 percent lower 

Pay raises based on merit ' than the national average for “ are justified," Kerttula has- state universities, 
tened to add, but he questioned Melican had no figures imme-the practice of issuing automatic • diately available showing how pay raises in the face of hard ' community college tuition com- 
times that bring “ competition for pares with the national average.
i n K c  *9 " "jobs.1
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W h i t e  H o u s e  F a v o r s

C i v i l - S e r v i c e  P a y

T i e d  t o  P e r f o r m a n c e

P h ilip s  U n it  S e ttle s  
S u it A g a in s t M a tte l 
O v e r  T V - G a m e  P a te n t

By a W a ll  S t r e e t  J o u r n a l  S t a f f  R e p o r t e rWASHINGTON -The Reagan administra­tion wants to place greater emphasis on job performance in determining the salaries of federal white-collar employees and the or­der of layoffs when furloughs are neces­sary.
Under a proposal being considered by the administration, a performance-based pay system would replace the current procedure under which these workers get increases; based mostly on seniority. The proposal: would retain the across-the-board yearly in­creases federal workers usually receive to keep their pay comparable to private-sector workers'. Farther, the plan would make per­formance more Important than seniority in determining which workers lose their jobs during layoffs. / .
The plan, which doesn't require Congres­sional approval, has been agreed to at the cabinet level. President Reagan is expected to give final approval.
The plan would bring about 1.4 million federal workers under a merit-pay system that currently includes about 125,000 senior federal executives.

By a  W a ll  S t r e e t  J o u r n a l .  S t a f f  R e p o r t e rNEW YORK-North American Philips Corp. said it agreed to settle a television- game patent lawsuit it had filed against Mattel Inc.

Donald Devine, director of the Office of Personnel Management, said the proposed changes would "reform the system so it makes more sense from a management per­spective." He added, at a briefing yesterday for a small group of reporters, that govern­ment decisions on the pay and laying off of personnel "are made with very little consid­eration given to how well they perform,"In the past, rumors of such proposals have been greeted with howls of protest from feder.il employee groups. Yesterday the American Federation of Government Employees, which represents about 700.000 workers, called llie plan “ a return to the spoils system." A spokeswoman said the government's performance-appralsal sys­tem, which has been used for senior execu­tives since 1981, is''too new and too subjec­tive to be an adequate criterion" for deter­mining pay raises.The latest proposal Is another dose of harsh medicine for federal workers. Mr. Reagan's 1944 budget proposes that federal workers' pay be frozen next year and that workers' contributions to the pension system be raised. On Oct. 1, federal workers re­ceived a 4% increase. Further, the adminis­tration has proposed that the age at which civilian workers can retire with full benefits be Increased, over a 10-year phase-in period, to 65 from 55.

Under the settlement, Magnavox Con­sumer Electronics Co., a unit of North American Philips, releases Mattel from all claims of patent infringement and grants Mattel a license for its television-game pa­tents. An official of North American Philips declined to specify the amount of the licens­ing fees tc be paid by Mattel, but he said: "We think it was a very satisfactory settle­ment for Magnavox."
j-Jn Hawthorne, Calif., Mattel also de­clined to disclose the amount of the royal­ties. The toy maker, publishing and enter talnment concern said it had made adequate provision for payment, but wouldn’t com­ment further.
The settlement involves a 1980 suit that contended that Mattel infringed Magnavox’s patent on "Odyssey 2,”  a programmable television-video game, by introduction of Mattel's "Inlellivision." At issue was the electronic circuitry that converts electrical Impulses to Images on the screen.
Last July, a federal judge in Chicago ruled that Mattel had infringed Magnavox's patent for certain television-video games, and Mattel later appealed the decision.
North American Philips has Interests in consumer products, electrical and electronic parts, and professional equipment. It is a unit of Philips N.V. of the Netherlands.

N i s s a n  M o t o r  i n  U S A  

I s  S u e d  b y  W i s c o n s i n  

O v e r  P i c k u p  T r u c k  A d s

S h u l t z  S c

T o  N e e d '  *
A r e  C u t  ri

B y  a  W a ll  S t r e e t  J o u h jn a l  S t a f f  R e p o r t e rMILWAUKEE-The Wisconsin Attorney General sued Nissan Motor Corp. In USA charging the unit of the Japanese auto maker with deceptive television commer­
cials.

By a  Wall Street

WASHINGTON George Shultz said fearful of an intern cutting back too ft derdeveloped coun "I think myselJ have been drawin fact, in intematior desirable,”  Mr. Sh eign Relations Ct something that if i fast will beldam;
He said that\ei developing world £ rate from the first half of 1982. But i year, he said, estl “precipitous drop" give any figures.
Mr. Shultz wai tlnue to scale bac) undercut chances less-developed cou work out from loads.Reagan admb warned before o might overreact i tional debt and ci But Mr. Shultz wf that bankers acti back too much.Mr. Shultz m;

m m .

r. --*5*

Dunkin' Donuts, Franchisees 
To Raise Advertising Outlays

RANDOLPH, Mass.-Dunkin' Donuts Inc. disclosed in its annual report that the com­pany and Its franchisees plan to Increase spending for advertising to J100 million in
th e  five y e a r s  en d in g  13S7, from  M3 m illion

The suit, filed In Milwaukee County Civil Court, cites two 30-second television adver­tisements that ran last fall, featuring Datsun King Cab pickup trucks. The commercials sold Datsun pickup truck prices "start at 55.- 858." King Cab models usually cost at least J7.000, according to the suit. '
The ads Included a disclaimer that the J5,- 858 price applied only to another model. The attorney general's suit charges that the dis­claimer appeared too briefly to be read by viewed.
"We viewed it over and over and It really Is Impossible to read that disclaimer," said Jonathan P. Slner. an assistant attorney general.
The suit asks for penalties of as much as 

5500 for each time the ad is aired, it also seeks restitution for customers who shopped
fo r K ln r  C ab*  » t *i.R5H b u t p a id  m o r r .M l M r.

■ /

/•* ■—/ •



Lisa Berland

Sasic verbal and mathematical skills don’t make a good teacher, but the lack of them will 
surely make a bad one-—and bad teachers mean inadequate education. Confronted with 
the fact that too many teachers do lack basic skills, the states are responding with a 
variety of remedies.

T e a c h e r s :  

A  Q u e s t i o n  o f  C o m p e t e n c e
“ W h y  s h o u ld  w e  

b e  a b le  to  re a d  a n d  
w rite  if o u r  s tu d e n ts  
c a n ’ t ? ” a g r a d e - s c h o o l 
t e a c h e r  c o m m e n t e d  
s a r c a s t i c a l l y  w h e n  
a s k e d  a b o u t  t e a c h e r  
c o m p e t e n c y .  N e e d ­
le s s  to  s a y , t e a c h e r s  
d o n ’ t a p p re c ia te  b e ing  
s c a p e g o a t s  f o r th e  
f a i l u r e s  o f  p u b l i c  
e d u c a t i o n .  N e v e r ­
t h e le s s ,  r e v e la t i o n s  
a b ou t a  g e n e ra t io n  o f
h igh s c h o o l s tu d e n ts  w h o  c o u ld  n e ith e r re a d  n o r  w rite  h a s  in e v ita b ly  le d  t o  th e  q u e s t io n in g  o f  
t e a c h e r  q u a lity  in A m e r ic a .

T h e  m id -1 9 7 0 s  w a s  fille d  w ith  p re s s  a c c o u n ts  o f  p lu m m e t in g  te s t  s c o r e s  a n d  
fu n c t io n a lly  i llite ra te  h igh s c h o o l g ra d u a te s . T h e  m in im um  c o m p e t e n c y  m o v e m e n t  w a s  b o rn  
a n d , w h en  th e  d u s t s e tt le d , 4 0  s ta te s  h a d  e n a c te d  la w s  re q u ir in g  b a s i c  s k i l ls  t e a t s  in th e  
p ub lic  s c h o o ls .

T h e  t e a c h e r  c o m p e te n c y  m ow  n en t fo l lo w e d  n o t f a r  b e h in d . “ W e  s t a r t e d  o u t 
te s tin g  th e  s tu d e n ts ,”  s a y s  H o u s e  S p e a k e r  F ra n k  K e lle y  o f  A r iz o n a . " T h a t ’ s  lik e  m e a s u r in g  
y o u r  b o d y  te m p e ra tu re  to  fin d  ou t y o u ’ re  s ic k . S o  w e  fo u n d  o u t  th a t  we* w e re  a

Stale Legislatures I February 1983



Teachers
little bit sick. Now we’re looking at the education of 

teachers and the testing of those teachers before they can 

be certified to teach in Arizona."

The public, fueled again by press reports of teachers fail­

ing basic skills tests, garbled notes to parents, and incom­

prehensible homework assignments, began now demand­

ing teacher accountability. In a 1979 Gallup Poll, a whop­

ping 85 percent of respondants agreed that teachers 

should have to pass state exams in their subject areas.

O ver the last several decades, the teaching profes­

sion has suffered some severe blows to its 

prestige. Whereas in the past, teachers were well- 

respected and generally had more education *han the 

general public, today the public is often as well-eoucated, if 

not more educated, than teachers. "Teachers are sur­

rounded by parents who feel that they could do as good a 

job teaching their children if they weren't too busy making 

more money," once commented Albert Shanker, president 

of the American Federation of Teachers (AFT).

Low salaries haven't helped attract qualified applicants 

to teaching. The 1981-82 average teaching salary was 

S18,976, according to the National Education Association 

(NEA), the country's largest teacher union. The low status 

and pay of the profession— not to mention the problems of 

violence, discipline and apathy in the classroom— is turn­

ing away many who in the past would have taught.

"We are no longer seeing the first cut of people who 

would have entered the profession 10 years ago," says 

Rich Hollhan of the Florida Education Standards Commis­

sion. "Those people are now in industry and other profes­

sions." Shortages of mathematics and science teachers 

are becoming especially acute because of the competition 

of higher-paying private-sector jobs. The exodus of women 

and minorities from teaching to new job opportunites offer­

ing more pay and status has also contributed to the decline 

in teacher quality.

Recent studies confirm that teaching dees not attract 

the "best and brightest." In a study for the National In­

stitute ol Education, Phillip C. Schlechty and Victor S. 

Vance concluded from a review of Scholastic Aptitude Test 

(SAT) scores that teaching attracts and retains those with 

low measured academic ability while failing to attract or re­

tain those with high measured academic ability, Thirty pei- 

cent of all teachers are drawn from the lower 20 percent of 

academic achievement. And 34 percent of teachers com­

mitted to remain in teaching come from the lower 20 

percent— 61 percent from the lower 40 percent.

The nation's schools of education have also come under 

fire. Teacher preparatory schools have been criticized for 

minimal entrance requirements and low standards for 

graduation. The curricula has been scored for emphasis on

teaching theory rather than on subject matter and actual 

student teaching experience.

But in most states, graduation from a school of educa­

tion is at! that is necessary for teacher certification. "Cer­

tification in most states is verification." says Lester 

Solomon, director of Georgia's performance-based cer­

tification program. That is. the state fc-Jcally accepts the 

recommendation of a college.

Solomon does not consider such a system as setting 

standards. "Only when [the state] sets standards for a test 

or on-the-job assessment is the state really taking its 

responsibility of establishing standards for certification as 

opposed to just accepting a recommendation from the col­

lege."

S tate response to the public pressure for teacher ac­

countability has initially been quite similar to 

demands for student competency. Twenty states 

now require, or will require in the future, that applicants for 

teacher certification be tested (see chart on page 13). In at 

least half of these states, the tests have been mandated by 

the legislature— the rest have been authorized by the state 

board or department of education.

Testing does not mean the same thing in all states: Some 

have developed their own tests, others use the Educational 

Testing Service's National Teacher Exam (NTE), South 

Carolina uses a combination: some states lest the basic 

skills of reading, writing and mathematics, others test sub­

ject matter or professional teaching skills, some test a 

combination of these; in some states prospective teachers 

are tested before entrance to teacher preparatory pro­

grams, others test after graduation.

8  s testing the answer to teacher competency? Critics 
argue that it is a "band-aid" approach that has no 

power lo treat the causes of poor teaching and that 

testing alone cannot predict who will be an effective 

teacher. Many different qualities go into good teach­

ing— and high measured academic ability may not neces­

sarily be one of them. According to Schlecty and Vance, 

much research has been devoted to studying what makes 

a good teacher— without conclusive results.

Those who support testing of basic verbal and mathe­

matical skills agree that a test will not tell you who will be a 

good teacher. But. they argue, the lack of such minimal 

skills will surely make a bad one. " W e  feel very strongly," 

says Florida’s Holihan, "that if teachers cannoi 

demonstrate that level of competency, we don't neec 

them."

Testing has been opposed in some states by minoritie: 

and teacher unions. Minorities argue that testing perpetu 

ates past discrimination and also that standardized test:



are often culturally biased. Blacks in Florida maintain that 

that state’s requirements for certification will eliminate 

blacks from the teaching profession. According to Holihan, 

Florida law requiring that applicants to teacher colleges be 

in the 40th percentile on the SAT is making a significant im­

pact on the number of blacks admitted to teacher pro­

grams. After reviewing results just in from California's new 

proficiency test for teachers, officials projected in January 

that two-thirds of minority candidates failed the test, com­

pared to a one-third overall failure rate.

NEA, with 1.6 million members, has also gone on record 

against testing. Last year, Massachusetts witnessed a bat­

tle over a bill that would have required a basic skills test of 

all teachers, including those already certified. According to 

a legislative aide, the Senate tabled the bill— after it was 

amended in the House to apply only to new teacher ap­

plicants— because of the volatility of the issue. The 

Massachusetts Teachers Association (MTA), a division of

NEA and the state's largest teacher union, lobbied heavily 

against the bill. In the November elections, the union rank­

ed candidates according to their position on the issue of 

competency testing.

Richard Durkin, lobbyist for the MTA, calls the type of 
testing Massachusetts was considering "punitive" rather 

than constructive. NEA does not consider testing a valid 

method of evaluating teachers and is opposed to its use as 

a sole condition for employment, especially after students 

have invested heavily in four years of education. Durkin 

and NEA support what they term more constructive ap­

proaches to teacher competency such as improved 

teacher education ancf provisional certification after 

graduation when a teacher can receive feedback and 

assistance. "I think evaluation is the key," says Durkin.

AFT, the smaller teacher union with a half millior 

members, has come out in favor of testing, but both NEA 

and AFT vigorously oppose testing of teachers already or

S t a t e s  R e q u i r i n g  T e s t i n g  f o r  C e r t i f i c a t i o n

Slate
Alabama
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
FloridaGeorgia
Louisiana
Mississippi 
New Mexico 
New York 
North Carolina 
Oklahoma
South Carolina 
Tennessee 
Texas Virginia 
West Virginia

Year Year Tost /, “ * y • *’ f**Authority Enacted Effective Used Areas to be Tested «■ • •,
SBE’ 1980 1981 State Professional knowledge/subject matter areas1

SBE/Legislature 1980 1980 Slate Basic skills/prolessional knowledge
Legislature 1979 1983 NTE5 Commons and area examinations*
Legislature 1981 1982 State Basic skills
Legislature 1981 1983 State Basic skills1

SBE 19B2 1985 State Professional knowledge/subject matter areas*
SBE 1982 1983 State' Basic skills

Legislature 1978 1980 State Basic skills/professional knowledge
SBE 1979 1979 Slate Subject matter areas

Legislature 1977 1979 NTE Commons and area examinations
SBE 1977 1977 NTE Commons and area examinations
SBE 1981 1983 State Basic skills/professional knowledge/subject matter areas*

Board ol Regents 1980 1984 State Basic skills/professional knowledge/subjec matter areas
SBE 1979 1981 State Basic skills/subject matter areas*

Legislature 1980 1982 State Subject matter areas
Legislature 1979 1982 NTE/State Aieas examinations (NTE)/basic skills (state developed)

SBE 1980 1981 NTE Commons examinations
SBE/Legislature 1980/1981 1985 Stale Basic skills/subject matter areas

Legislature 1980 1981 NTE Commons and area examinations ’
SBE 1982 1985 State*0 Basic skills/subject matter areas

'S ifts board o l education.
‘English pioiicioncy lesl inquired loi admission lo  piolossional sequence.
‘National Teacher Examination (developed by Educational Testing Service)
•NTE commons examination tests gcnoial knowledge Itorn a liberal arts education; area 
examinations lesl subject realtors areas 

•Required o l applicants lo  piolessional sequonce

‘ Basic skills le s l required o l cpplicants to  professional sequence. 
‘Developedby Ihe EducationalTcsling b e i .i—1 In cooipcia llon  with ihe s 
•Basic skills test requited o t applicants to p ro le sam a l sequenco.
•Basic Skills le s l required ot applicants lo  p io lessional sequence. 
“ Developed by Educational Testing Service in cooperation wilh Ihe stale 
Sou rce : Education Commission o l the Sta les. Denver, Colorado.

S/a/eLeg/s/a/ures/Februar’
_________ i



the job for purposes of retention or salary decisions. 

Although several have tried, no states have succeeded in 

enacting such legislation.

A  number of states have recognized that testing 

alone will not assure quality teaching in the 

classroom. "Testing doesn’t tell you that much," 

says Speaker Kelly of Arizona. "It's the training and the 

follow-through, making sure that measurable standards of 

competency are set and followed." Several states have 

broadened their testing programs to include a period of 

provisional certification and on-the-job training.

In states that have recently instituted or are experiment­

ing with such programs, there is a high level of optimism 

and support. "We are very excited about the program," 

says Holihan. "This is a program we are very anxious to 

have succeed." Dr. Everett Howerton, associate super­

intendent of public instruction in Virginia, says that he can­

not "recall two legislative items for which there was more 

widespread support" than for Virginia's plan tor testing and 

assessment.

One of the more extensive programs is in Georgia, 

which has a three-year period of provisional certifica­

tion— the longest of any state. The first part of Georgia's 

program is a state-developed diagnostic test. Adminis­

trators in Georgia felt the NTE, like most standardized 

tests, did little to provide clear objectives to applicants and 

feedback to those who tail.

The main focus of eflort and money in Georgia is on-the- 

job training and development. Solomon believes that 

legislators should look at the whole process as not simply

Twenty states now 
require, or will require, 
that applicants for 
teacher certification be 
tested. In at least half of 
the states, the tests 
have been mandated by 
the legislature.

setting standards and weeding people out but as provi 

for growth and development. “Four years of college t  

not a finished teacher make,” Solomon frequently 

legislators.

Since the mid-1970s the state board of educatio 

Georgia has developed a sophisticated assessment 

gram. For certification, a teacher must master 14 c 

petencies, each measured by two to five indicators 

assessment team, made up of an administrator, a [ 

teacher and someone external to the school sys 

evaluates the teacher. Seventeen regional centers, fur 

by the legislature, provide 50-hour training program 

those who serve on an assessment team.

To Solomon, the training centers are one of the bes 

vestments a legislature can make. Although the trainir 

a means to an end, i.e., the assessment of new teach 

both experienced teachers and administrators reporl 

ing profited greatly from the training. While it is costing 

state $3 million to run the training centers, Solomon < 

siders this a small investment for such a high return or 

$900 million the state invests in teacher salaries. Howe 

the evaluation process can be done less expensively, i 

Solomon, by omitting the training centers and by using 

NTE rather than developing a new test.

Georgia has an 86 percent cumulative pass rate o 

test. Solomon estimates that approximately 2,100 pote 

teachers— out of the 15,000 applicants that have t 

tested since 1978— have been excluded from te achir 

Georgia. The assessment program is in its third year a 

has seen a steadily improving pass rate: 60 percent 

first year; 70 percent the second; and BO percent expe' 

this year. Solomon attributes the improving pass ra1 

college and universities using the feedback from the 

and assessment process to better prepare students, 

teacher preparatory programs have begun to use 

Georgia assessment system in their student teaching 

grams.

O ther states with comprehensive teacher progr 

in place include South Carolina, Florida, Virg 

Oklahoma, N e w  York and Louisiana. S< 

Carolina, Florida, Oklahoma and Louisiana screen 

plicants to teacher preparatory programs with eith 

basic skills examination or a certain high school g 

point average or score on standardized tests like the 

South Carolina requires student teaching in the junioi 

senior year of the teacher program; Louisiana requires 

spectlve teachers to maintain a 2.5 grade point avera< 

a preparatory program. These states require testing i 

graduation and a one- tc two-year period of provisional 

tification when a teacher is evaluated and assisted.

Arizona instituted a basic skills test in 1980 and is
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experimenting with a pilot program in several school 

districts that provides tor a one-year residency program 

before certification. Speaker Kelley believes “the key to 

the whole thing” is to require that competency in the 

classroom be demonstrated before certification is granted. 

He hopes the pilot project will demonstrate the program's 

value so that the legislature will provide funding. "I'm high 

on it," Kelley says. "I think this is the route to go."

In addition to setting certification standards, there are 

other steps states are taking to improve leachers. For ex­

ample, state boards of education can work directly with 

schools of education to improve curricula, as Arizona is 

currently doing. A few states— California, New York and 

Oklahoma— have implemented programs for on-the-job 

teachers. Legislation in California in 1981 provided for pro­

fessional teacher development centers to conduct basic 

skills training for teachers, and 1982 legislation provided 

funds for training programs for school administratois. 

Teacher preparatory programs themselves have begun to 

tinhten standards and improve curricula. The impetus 

comes in part from the tightening of state standards and 

student failure to meet certification requirements.

"in unding is an issue that most states are concerned 

•̂ asa with in t'lis era of scarce fiscal resources. While 

j  testing is not an expensive program, especially if 

the NTE is used, the more extensive programs increase the 

costs. Many administrators and legislators are expressing 

concern about funding of current programs— and new 

ones. Utah is interested in a teacher competency program 

and is awaiting a report from the board of education. "We 

felt that Georgia had a good system but It set up a com­

pletely new bureaucracy within the state," says Senator 

William T. Barton, chairman of the Senate Public Education 

Committee, "so we're trying to come up with a way our ex­

isting state board can handle it with existing funds and per­

sonnel."

The availability of funds also has a bearing on teacher 

salaries. Legislators and administrators are very aware 

that setting standards and being selective must be bal­

anced with attracting and retaining qualified teachers. 

Shortages of mathematics and science teachers will in­

crease as well as in other fields if teaching is not com­

petitive with other professions. Teachers’ unions generally 

favor raising salaries before raising standards and re­

quirements; legislators tend to favor raising standards, 

which would then justify higher salaries.

Some states are raising salaries as they implement new 

regulations. Florida, for example, aims to raise its salaries 

to the top 25 percent in the country within the next five 

years; Georgia is providing additional pay for its new 

teachers who go through the three-year assessment pro­

cedure.

A nother means of raising the status and profes­

sionalism of teaching is to recognize different 

levels of teaching. Some states may move in this 

direction. Speaker Kelley in Arizona hopes to eventually 

"get into different levels of certification, Including master 

teacher and so forth." Teachers should be rewarded for 

their competence so that a '"a teacher is a teacher is a 

teacher’ just doesn’t stand anymore."

Georgia is interested in providing the option to ex­

perienced teachers of going through the test and assess­

ment procedce. Such teachers would then receive a 

performance-based teacher certificate and additional pay. 

States must move away from overall pay increases, 

Solomon thinks, and move toward performance-based in­

creases— in part because there just isn't enough money to 

go around.

The "bottom line" of teacher competency, of course, Is 

improved student learning. Because state programs to im­

prove teacher quality are new, there is yet no data to 

assess the effects on learning. There is much room in the 

future for research that will correlate student achievement 

with what states are doing to improve teacher competency. 

And there is still room for further discovery and refinement 

of what makes for effective teaching.

L/sa B o r la n d  i s  a s s i s t a n t  e d ito r  o f State Legislatures.
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HOUSE HEALTH, EDUCATION & SOCIAL SERVICES 

STANDING COMMITTEE 

April 13, 1983 

1:06 p.m.

Members P r e s e n t : Rep. Tischer, Co-Chair 

Rep. Frits, Co-Chair 

Rep. M.W. Miller, Vice-Chair 

Rep. Goll 

Rep. Davis

Members Absent: Rep. Koponen 

Rep. Cato

COMMITTEE CALENDAR

1IB 257: "An Act relating to certain limitations and

exclusions in health insurance policies."

H JR 35: Relating to payment for health services
provided by the Alaska Area Native Health 

Service.

SSHB 191: "An Act relating to school board

negotiations with certificated employees."

WITNESS REGISTER

Rep. Ward

State Capitol Building

Pouch V

Juneau, Alaska 99811 

465-4939
Position Statement: Introduced a Committee Substitute for HB 257

which deleted Lines 16, 17 and 18 of the 

original, bill; said he did not agree with 

the necessity of the deletion but would 

agree to it in order to expedite the bill's 

passage.

Martin Tirador

Blue Cross of Washington nnd Alaska
808 Doyon

Juneau, Alaska 99811

586-2142

Position Statement: Agreed to the changes made in the Committee

Substitute; questioned the legal obligation 

of Native Health Service beneficiaries to 

pnv; suggested a word change in Section 2,

I 18 of CSHB 257.



R e p . Hurlbert

State Capitol Building

Pouch V

Juneau, Alaska 99811 

465-3799
Position Statement: Supported passage of SSHB 191; contended

that good teachers are not paid enough 

because of the pay scale must also contend 

with incompetent teachers.

Elizabeth Morris 

141 Denkel #3 

Fairbanks, Alaska 99701 

452-3053

Position Statement: Testified in support of SSHB 191; agreed

with the intent to reward good teachers and 

get rid of incompetent teachers; commented 

on the high drop out rate for native 

students in public schools.

Bob Green

Association of Alaska School Boards 

326 4th Street 

Juneau, Alaska 99801 

586-1083
Position Statement: Supported SSHB 191 if the merit scale was

only one of the ingredients used to 

detei*mine teacher pay; stated the need for 

an incentive to keep good teachers in 

education; contended that teachers are not 

paid fairly.

Steve Hole

Department of Education 

Pouch F
Juneau, Alaska 99811 

465-2890

Position Statement: Opposed SSHB 191; stated concern about the

criteria to be used, who would determine

criteria, to what extent performance would
determine pay; pointed out the nebulous 

language in SSHB 191; contented that SSHB 

191 could lead to conflicts of interest.

Jean Krause

National Education Association - Alaska 

147 S. Franklin, 11201 
Juneau, Alaska 99801 

586-3090

Position Statement: Pointed out that other groups besides

teachers negotiate their salaries; opposed 

the bill's intent to lower teacher salaries 

and control the local bargaining process; 

cited states where merit pay plans were



HB 257 :

HJR 35:

SSHB 191:

TAPE//2 8 

Recording 

Number 0001

Number 0045

Number 0064

tried and rescinded due to failure; 

contended that merit pay scale would 

engender many problems including harassment, 

favoritism, and competitiveness, and 

discourage cooperation among educators; 

supported strong evaluation procedures.

PREVIOUS ACTION 

3/11/83 - First Reading.

Committee referrals - HESS, Labor & Commerce 

and Rules Committees.

See HESS minutes of March 25, 1983.

3/11/83 - First Reading.

Committee referrals - HESS and Rules 

Committees.

See HESS minutes of March 15, 1983.

2/11/83 - First Reading.

Committee referrals - HESS and Finance 

Committees.

No previous action in HESS Committee.

ACTION NARRATIVE

Co-Chair Tischer called the meeting to order 

at 1:06 p.m. Representatives Fritz, Coll 

and Miller were present. Representative 

Davis arrived at 1:18 p.m. Co-Chair Tischer 

announced the committee calendar and the 

Chair's intent to move HB 257 and HJR 35 out 

of committee.

Co-Chair Tischer informed the committee that 

the CS for IIB 257 was now available for 

review, and called the sponsor to the 
witness stand.

Rep. Ward claimed that the CS was written to 

clear up some alleged problems with HB 257 

and expedite the bill's passage out of 
committee.
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Number 0083 Discussion regarding the difference between 

CSHB 257 and 3 257. Rep. Tischer pointed 

out that Lines 16, 17 and 18 of original 

bill were deleted in the committee 
substitute.

Number 0097 Rep. Ward stated he still was not certain 

the lines needed to be deleted but would 

agree to the change in order to ensure the 

bill's passage.

Number 0104 Martin Tirador, Blue Cross of Washington and 

Alaska, agreed with the Division of 

Insurance concerns presented at a previous 

hearing on HB 257. Mr. Tirador said the CS 

draft seemed to resolve most of the 

problems, but whether or not the beneficiary 

of Native Health Services had a legal 

obligation to pay was still questionable.

Mr. Tirador was also concerned about where 

the money would go.

Number 0142

Number 0165

Mr. Tirador stated that Indian Health 

Services had no mechanism to bill 3rd party 

payers; consequently, the companion 

resolution HJR 35 would be necessary for HB 

257 to have any impact.

Mr. Tirador recommended deleting the wording 

of Section 2, Line 18 and adding "is 

effective January 1, 1984 and applies to all 

policies issued on or upon renewal on or 

after that date," in order to prevent excess 
paperwork for insurance companies.

Number 0205 Rep. Coll vocalized his understanding of Mr. 

Tirador's intent and then clarified the 

wording of the suggested amendment.

Number 0245 Rep. Tischer said the intent of the bill was 

to create a mechanism to make hospitals more 

accountable for their services and encourage 
consumer responsibility.

Number 0270 Mr. Tirador informed the committee of Blue 

Cross' policy which requires direct billing 
from the hospital.

Number 0290 General discussion regarding billing 
pr o c e d u r e s .

Number 0300 Discussion about federal involvement in the 

implementation of the bills.
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