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all probability unconstitutional."^

Nonetheless, the ALB program remained unchallenged

until 1982, f o l l o w i n g  the U.S. Supreme C o u rt's de c i s i o n  in Zobel

1 R
v. W i l l i a m s  (hereafter " Zobel I I I " ) .

The law in issue in Zobel III (AS 4 3 . 2 3 . 0 1 0  et. sea.) 

p r o v i d e d  for the d i s t r i b u t i o n  of a p e r m a n e n t  fund d i vidend of 

S 5 0 . 0 0  for each year of accumulated A l a s k a  residency. The Court 

ruled, 8-1, that the c u m u l a t i v e  resid e n c y  r e q u i r e m e n t  of the 

p r o g r a m  was not rationally related to the g o als of the statute 

-- a ruling w h i c h  is d i s c u s s e d  in more detail in s e c t i o n  11(A),

D O S  t .

The p e r m a n e n t  d i vidend fund d i s t r i b u t i o n  program, in

part, was intended to reward Alaskans for prior c o n t r i b u t i o n s  to

the state, a goal which: (1) three justices b e l i e v e d  was

19
c o n s t i t u t i o n a l l y  impermiss i b l e ; and (2) five justices

b e l i e v e d  was a p e r m i s s i b l e  goal, but was not r a t ionally 

f u r t h e r e d  by a scheme

^ M e m o r a n d u m , Havelock to. Egan, Re: FCCS HCS C S S B  211 at 17
'Ju n e  2 9 , 1 9 7 2 ) .

l^In W i l l i a m s  v . Z o b e l , 619 P.2J 422 (Alaska 1580) ("Zobel
1_") , the Al a s k a  S u p r e m e  Court invalidated the s t a t e’s gradu a t e d  
p e r s o n a l  income tax repeal. In W i l l i a m s  v. Z o b e l , 619 P . 2d 448 
(Alaska 1980) ("Zobel II" ) , the c o urt uphelo the c u m u l a t i v e  
r e s i d e n c y  r e q u i r e m e n t  or Alaska's permanent fund d i vidend 
d i s t r i b u t i o n  plan -- a ruling reversed by the U.S. S u p reme Courc 
in Z o bel III.

^ O p i n i o n  of the Courc, 72 L. Ed. 2nd at 679.



o
w h i c h  awarded d i v i d e n d s  solely on Che b a s i s  of r e s i d e n c y . -

Beyond Che ru l i n g  of Che case, Che various o pinions --

p a r c i c u l a r l y  chose of Che concurr ing j u s t i c e s  -- are rich in

f o r o o d i n g  l a n g u a g e  s u g g e s c i n g  Chac any d u r a c i o n a l  residency

r e q u i r e m e n t  may r e c e i v e  " i n C e n s i f i e d  s c r u c i n y "  by Che Courc, and

21
w i l l  be j u s C i f i e d  only in "rare" c i r c u m s t a n c e s .

As is m o r e  fully discussed in Part 11(A), p o s t , Che

impact of the Zobel d e c i s i o n  upon che A L B  p r o g r a m  was apparent.

T w o  major g o a l s  of Che e xisting ALB p r o g r a m  are Co reward

e l d e r l y  A l a s k a n s  for their prior c o n t r i b u t i o n s ,  and to

c o m p e n s a t e  for past h a r d s h i p s  and s u f f e r i n g  -- ends which are

imple m e n t e d  by a d u r a t i o n a l  residency r e q u i r e m e n t  m o r e  severe

than that at issue in Z o b e l . A c h a l l e n g e  to the ALB p r o g r a m  was

not long in coming. On July 6, 1982, one Rodney G. Vest

2 2
c h a l l e n g e d  the ALB p r o g r a m  in Su p e r i o r  C o urt in Juneau. Mr. 

Ve s t  is an e l d erly A l a s k a n  w h o s e  r e s i d e n c y  in the state 

c o m m e n c e d  three m o n t h s  after statehood. His c o m p l a i n t  sought 

d e c l a r a t o r y  and inj u n c t i v e  relief s t r i k i n g  the d u r a t i o n a l  and 

s t a t e h o o d  resid e n c y  r e q u i r e m e n t s  of the act.

The S t a t e ' s  response was c o l o r e d  by §2 of the 

legislation, w h i c h  provided, inter a l i a , that:

•-"'See B r e nnan cone., 72 L. Ed. 2nd at 6 8 A : O ' C o n n o r  conr.. , 72 
L. Ed. 2nd at 685.

^ B r e n n a n  conc., 72 L. Ed. 2nd at 681, 684.

2 2s e e  n.  2,  a n t e .
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"if any p r o v i s i o n  of this act, or the a p p l i c a t i o n  
of a p r o v i s i o n  of this act to any p e r s o n  or 
c i r c u m s t a n c e  is held invalid, this en t i r e  act 
s hall be c o n s i d e r e d  invalid."

As the D e p a r t m e n t  of Law e x p l a i n e d  in r e v i e w i n g  the

19 7 2  law:

"It is c lear that the intent of the L e g i s l a t u r e  
expressed in S e c t i o n  2 of the bi l l  is to f o r e s t a l l  
the p o s s i b i l i t y  that a p a r tial d e c l a r a t i o n  of 
u n c o n s t i t u t i o n a l i t y  w o u l d  result in b r o a d e n i n g  the 
c o v e r a g e  of the bi l l  to included a d d i t i o n a l  
clauses. T h i s  w o u l d  be the case, for example, if 
eithe: the 25 ye a r  w a i t i n g  p e r i o d  r e q u i r e m e n t  or 
the J a n u a r y  3, 1959 cut o f f  d a t e  were d e c l a r e d
invalid, - and the bill was e x p r e s s l v  or impli e d l y  
s e v e r a b l e ."23

Thus, i n v a l i d a t i o n  of the L o n g e v i t y  Bonus P r o g r a m  w ould 

r e s u l t  not in e x p a n d i n g  the number of ALB recipients, but rather 

in the ab r u p t  t e r m i n a t i o n  of the entire program.

Fa c i n g  that g r i m  probability, the State, with the 

a p p r o v a l  of the A l a s k a  L e g i s l a t i v e  Council, entered into an 

a g r e e m e n t  with Vest, a co p y  of w h i c h  is a t t a c h e d  as A p p e n d i x  A. 

T h e  e s s e n c e  of the a g r e e m e n t  is as follows-

1. P r o c e e d i n g s  in the Vest case are stayed 
through the c o n c l u s i o n  of this l e g i s l a t i v e  
session. B e c a u s e  that case has be e n  subs e q u e n t l y  
c e r t i f i e d  as a class a c t i o n , 29 exi s t i n g  ALB 
rec i p i e n t s  are not in jeo p a r d y  at least through 
a d j o u r n m e n t  of this session;

2. The A l a s k a  L e g i s l a t i v e  C o u n c i l  promised to use 
its "best e f f o r t s "  to secure the enac tmen t of 
l e g i s l a t i o n  w h i c h  treated equally "all p e r sons 65 
y e a r s  or older as of J u l y  1, 1982, who have been 
bona fide A l a s k a  r e s i d e n t s  for at least one year 
p rior to that date";

1 -^od. cit. n. 17 at 5.

29Qrdec C e r t i f y i n g  Class and D i r e c t i n g  No t i c e  to Class 
M e m b e r s ,  Oct. 1, 1982.
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3. If l e g i s l a t i o n  of this sort were enacted this 
session, the suit would be dismissed; and

4. R e c o g n i z i n g  that the C o u n c i l  could not bind
the legislature, if l e g i s l a t i o n  is not enacted,
Mr. Vest may p u r s u e  his case, with the p robable
result that the p r o g r a m  will be terminated.

T h e r e  are three aspects of the set t l e m e n t  w hich w a r r a n t

note. First, obviously, are the severe time c o n s t r a i n t s •under

w h i c h  the legisl a t u r e  is operating. Second, there is the

s e t t l e m e n t ' s  i n t e n t i o n a l l y  broad litmus test of a c c e p t a b l e

l e g i s l a t i o n .  All the l e g i s l a t u r e  need do is treat all elderly,

o n e - y e a r  A l a s k a n  r e s i d e n t s  "eq u a l l y . "  The standard could be met

Ay any number of options, including repeal of the program.

Third, there is the i n e s c a p a b l e  financial impact of the

s e t t l e m e n t  itself. In order to treat all elderly A l a s k a n s  who

w e r e  o n e - y e a r  residents as of Ju l y  1, 1982 equally, it will be

n e c e s s a r y  to fund r e t r o a c t i v e  longevity bonus payments under the

e x i s t i n g  p r o g r a m  to the some 3,800 e l d erly Al a s k a n s  who would

h a v e  qua l i f i e d .  The n e c e s s a r y  r e troactive a p p r o p r i a t i o n  is

a p p r o x i m a t e l y  $11.4 million.

Of course, the l e g i s l a t u r e  itself is not "bound" to

pass any p a r ticular kind of legislation, or any l e gislation or

a p p r o p r i a t i o n  at all. W h i l e  a "best efforts" clause is

e n f o r c e a b l e ,  that o b l i g a t i o n  runs only to the Alaska L e g i s l a t i v e

Cou n c i l ,  w h i c h  has a l r e a d y  d e m o n s t r a t e d  both good faith and

d i l i g e n c e  in a t t e m p t i n g  to meet the o b l i g a t i o n s  of the order and

s e t t l e m e n t .

- 1 1 -



D . Scope And Intent Of This Report.

The p u r pose of this report is not to recommend

p a r t i c u l a r  a m e n d m e n t s  to the Al a s k a  L o n g e v i t y  3onus Program. As 

S e c t i o n  II, post m a k e s  plain, any " r e c o m m e n d a t i o n "  is a function 

of the g o a l s  which the l e g i s l a t u r e  seeks to achieve through this 

e xercise.

Rather, the goal of this report is to a s s e m b l e  a

c o m p r e h e n s i v e  list of a l t e r n a t i v e s  pro p o s e d  by various 

i n t e r e s t e d  parties, and to a n a l y z e  the a l t e r n a t i v e s  in light of:

1. c o n s t i t u t i o n a l  constraints;

2. fiscal impacts;

3. p r a c t icability; and

4. the effect of any c h a n g e s  on the elderly's

9 S
e l i g i b i l i t y  for other programs.

In d e v e l o p i n g  a list of al t e r n a t i v e s ,  this report has 

included five o p t ions e xamined by the S h e f f i e l d  Adminis t r a t i o n ,  

and five a l t e r n a t i v e s  devel o p e d  by the a u t h o r s  of this report. 

The i n f o r m a t i o n  p r e s ented with respect to each option is 

i n tended to be suf f i c i e n t  for a thres h o l d  d e t e r m i n a t i o n  of 

fea s i b i l i t y .  The report att e m p t s  to a n t i c i p a t e  the major 

p r o b l e m s  and issues s u r r o u n d i n g  each option; however, it is not 

intended to exhaust the details uf every proposal.

Rather, the report should be used as a basis for the 

Sen a t e  J u d i c i a r y  C o m m i t t e e ' s  p r e l i m i n a r y  i n d i c a t i o n  of

25see S e c t i o n  II.(C) post.



pr e f e r e n c e .  We are rec o m m e n c i n g  that the c o m m i t t e e  choose two

or three primary options. We will then prepare i m p l ementing 

l e g i s l a t i o n  and a d etailed analysis of the primary options. 

U n d e r  this approach, the c o m m i t t e e  will not be required, at this 

early point, to m a k e  an "all or n o thing" choice. It will also

af f o r d  the c o m m i t t e e  flexibility in the event that, for some

p r e s e n t l y  u n f o r e s e e a b l e  reason, one o p t i o n  becomes impracticable.

D r a f t  i m p l e m e n t i n g  legisl a t i o n  and a detailed analysis 

of the c o m m i t t e e ' s  choices can be t r a n s m i t t e d  w i t h i n  two to 

three weeks, d e p e n d i n g  on the options chosen.

E . A l t e r n a t i v e s  Included In This Report.

T h e  options included in this report, which are analyzed 

in turn in S e c t i o n  III, are:

1. expand the Alaska L o n g evity Bonus P r o gram to
include all elderly Alaskans w i t h  one - y e a r ' s  residency;

2. phase out the Ala s k a  L o n g e v i t y  Bonus Pr o gram by
g r a d u a l l y  r e d u c i n g  benefits;

3. phase out the Alaska L o n g e v i t y  Bonus Pr o gram by
g r a d u a l l y  reducing benefits, w h i l e  c o n t e m p o r a n e o u s l y  
raising the e l i g i b i l i t y  limits for general state 
assistance;

4. p r o v i d i n g  a minimal base p a y m e n t  under the Alaska 
L o n g e v i t y  Bonus Program based solely on o n e -year's 
residency, with s u p p l e m e n t a l  p a y m e n t s  made on the basis 
of need;

5. phase out the Alaska L o n g e v i t y  Bonus Program by
i n c reasing the age eligibility each year;

6. create an annuity plan, with the annuity corpus
c o n s i s t i n g  of permanent fund distributions. This 
op t i o n  would neces s i t a t e  a t r a n s i t i o n  program for those 
persons 40 years and older;



.

7. fund Che Alaska Longevity Bonus P r o g r a m  through a 
"pay as you go" social se c u r i t y  system, funded by 
approx imately 2 5% of the e x i s t i n g  p e r m a n e n t  fund 
di v i d e n d  d i s t r i b u t i o n s ;

8. r e p l a c i n g  the Alaska L o n g e v i t y  B o n u s  P r o g r a m  with a 
c o m p r e h e n s i v e  health insurance p r o g r a m  for elderly 
Alaskans;

S. c o n d i t i o n  e l i g i b i l i t y  for a lon g e v  i ty b o n u s  upon a 
d e m o n s t r a t i o n  of h a r d s h i p  w h i c h  w o u l d  be s u f f e r e d  by 
b eing unable to c o n t i n u e  Alaska residency; and

10. open the Alaska Longev i ty B onus P r o g r a m  to all 
one-year residents, and terminate the p r o g r a m  -*• giving 
FY 1984 r e c i p i e n t s  a g r a n d f a t h e r  r i ght to continued 
b o n u s e s .

1 1 . C O N S T R A I N T S  ON THE CH O I C E  OF O P T I O N S

Th ere are four basic c o n s i d e r a t i o n s  in c h o o s i n g  a 

p a c k a g e  of a m e n d m e n t s  to the Alaska L o n g e v i t y  B onus Program. 

The p u r pose of this s e c t i o n  is to p r o v i d e  an o v e r v i e w  of the 

c o n s t r a i n t s  and policy c h o ices which should p l a y  a role in this 

c o m m i t t e e ' s  decision.

A . C o n s t i t u t i o n a l  Constraints.

The o b v ious and primary c o n s t r a i n t  on any set of 

a m e n d m e n t s  to the A l a s k a  Longevity B o n u s  P r o g r a m  lies in the 

equal p r o t e c t i o n  c l a u s e s  of the United States ( A m e n d m e n t  14) and 

A l a s k a  (Art. 1, §1) c onstitutions. The e x i s t i n g  Alaska

L o n g e v i t y  Bonus P r o g r a m  d i s c r i m i n a t e s  b e t w e e n  'Alaska residents 

based on their d u r a t i o n  of residency; moreover, all of the 

a l t e r n a t i v e s  c o n s i d e r e d  by this report involve some durationa] 

r e s i d e n c y  requirement.

-14 -



Under b o t h  the federal and A l a s k a  cons t i t u t i o n s ,  a 

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  which c o n d i t i o n s  or denies 

e i t h e r  a " f u n d a m e n t a l  r i g h t "  or a "basic n e c e s s i t y  of life" is 

v a l i d  only if the d i s c r i m i n a t i o n  is n e c e s s a r y  to further a 

c o m p e l l i n g  state interest. Zobel 1 1 , 619 P . 2d at 448; Memor ial 

H o s p i t a l  v. M a r i c o p a  C o u n t y , 415 U.S. 250, 259 (1974).

? A
" F u n d a m e n t a l  r i g hts" i n v o l v e  such things as voting, while

? 7
" b a s i c  n e c e s s i t i e s  of life" include b a s i c  m e d i c a l  care and 

w e l f a r e .

The so called " r i g h t  to travel" -- w h i c h  any d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  a r g u a b l e  affects -- is not a f undamental 

r ight a u t o m a t i c a l l y  t r i g g e r i n g  the c o m p e l l i n g  state interest 

test. Zobel I I , 619 P;2d at 425-426, Z o b e l  I I I , 72 L.Ed. 2nd at 

6 7 7 - 6 7 8 . 29

We are c o n f i d e n t  in c o n c l u d i n g  that l o n g e v i t y  bonus is 

nor a "basic n e c e s s i t y  of life." The p r o g r a m  is not w e l f a r e  -- 

it is not based on need. Basic indigent a s s i s t a n c e  -- including 

both income s u p p l e m e n t s  and Med i c a i d  -- are a v a i l a b l e  to the

2&D'jnn v. B l u m s t e i n ,  4 0 5  U . S .  3 3 0  ( 1 9 7 2 ) .

27>iemorial H o s p i t a l  v. M a r i c o p a  County, 415 U.S. 450 ( 1974),

^ ’Shapiro  v. Thompson, 394 U.S. 618 (1969).

^-One of the o d d i t i e s  of Justice B r e n n a n ' s  c o n c u r r e n c e  in
Z obel III was his vi e w  that the "right to travel" is a
^ f u n d a m e n t a l "  right ( i d . at 682) -- a l t h o u g h  i m p a irment of that
righ-t by a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  should be tested under 
the d e f e r e n t i a l  " r a t i o n a l l y  related" sta n d a r d  (see text, Dost) or 
at w orst " i n t e n s i f i e d  ... s c r u t i n y . "  l_d. at 681.



needy in this s t a t e . ^  The L o n g e v i t y  bonus p r o g r a m  seems more 

akin to the p e r m a n e n t  fund dividend, w h ich the A l a s k a  S u p r e m e  

Court held in Zobel II was not a "basic n e c e s s i t y  of life." 619

P . 2d at 465. As the C o u r t  of A p p e a l s  for the Ninth C i r c u i t  has

o b s e r v e d :

" D e p r i v a t i o n s  w h i c h  are only u n c o m f o r t a b l e  are not 
enough, such as c o n d i t i o n i n g  lower tuition at 
state i n s t i t u t i o n s  of higher e d u c a t i o n  upon a 
o n e - y e a r  r e s i d e n c y  r e q u i r e m e n t . "  Fisher v. 
R e i s e r , 610 F.2a 629, 639 n. 5 (1979), c e r t .
d enied 447 US 930.

Under the federal c o n s t i t u t i o n ,  then, any d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  imposed by a m e n d m e n t s  to the A L B  p r o g r a m  

need o n l y  be " r a t i o n a l l y  r e ] 3 t e d "  to a l e g i t i m a t e  g o v e r n m e n t a l  

purpose. Zobel I I I , 72 L.Ed. 2nd at 678. As this s e c t i o n  will 

discuss, however, that s t a n d a r d  is o c c a s i o n a l l y  more d e f e r e n t i a l  

in its terms than in its app l i c a t i o n .

C onve r s e l y ,  u n d e r  the A l a s k a  C o n s t i t u t i o n ,  a d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  will w i t h s t a n d  sc r u t i n y  only if it is 

"fairly and s u b s t a n t i a l l y  r e l a t e d "  to a leg i t i m a t e  g o v e r n m e n t a l  

purpose. Zobel I , 619 p. 2d at 427. The m o r e  the b a l a n c e  tips

in favor of the individual, the mo r e  n e c e s s a r y  the

d i s c r i m i n a t i o n  must be in order to further the law's purpose. I d .

From these standards, the following g r o u n d  r u l e s  can be 

e x t r a c t e d  from a p p l i c a b l e  case law:

3O See M e m o r i a l  H o s p i t a l  v. M a r i c o p a  C o u n t v , 415 U.S. at 261



1. U n q u e s t i o n a b l y ,  the " l e n g t h  of r e s i d e n c e  may be

used to test the bona fides of c i t i z e n s h i p . "  Z o b e l  I I I , 72

L.Ec. 2d at 684 (Brennan conc.). In o ther words, the state may,
%

by a. d u r a t i o n a l  r e s i d e n c y  requirement, "make v i r t u a l l y  c e r t a i n  

(that the r e c i p i e n t s  of the p r o g r a m  are) bona fide r e s i d e n t s  of 

the state ..." V l a n d i s  v. K l i n e , 412 U.S. 441, 4 5 3 -454 (1973).

As a g e n e r a l  rule, attorneys h a v e  assumed that in c a ses 

not i n v o l v i n g  the " c o m p e l l i n g  state interest" standard, a 

o n e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  is p e r m i s s i b l e  as a 

p r e s u m p t i o n  of d o m i c i l i a r y .  S e e , Starns v. M a l k e r s o n , F. Supp. 

326, 234 (Minn. 1970), a f f d . m e m , 401 U.S. 985 (1971).

Mo r e o v e r ,  the S t a t e  of A l a s k a  has taken the p o s i t i o n  that in 

cases i n v o lving either p a r t i c u l a r l y  a t t r a c t i v e  benefits, or 

p a r t i c u l a r l y  transient populations, a durational r e s i d e n c y  

r e q u i r e m e n t  in excess of one year is c o n s t i t u t i o n a l l y  

p e r m i s s i b l e .  See Motion For Summary Judgment, Septe m b e r  8, 

1982, A n d r e s s  v. B a x t e r , et a l . , No. A 8 2 -307 Civil, U.S. 

D i s t r i c t  Court, (D. Alaska 1982).

For the p u rposes of the L o n g e v i t y  Bonus Program, there 

are three reasons why it makes little sense to attempt a 

m u l t i - y e a r  d u r a t i o n a l  resid e n c y  r e q u i r e m e n t  as a p r e s u m p t i o n  of 

d o m i c f l a r y .  First, the attempt w o uld lack s u b s t a n t i a l
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p r e c e d e n t i a l  support. Second, it w o u l d  be con t r a r y  to the 

A u g u s t  9, 1982 s e t t l e m e n t  in the Ves t case. Finally, and as

noted p r eviously, a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  would not 

b e g i n  to e x c l u d e  s i g n i f i c a n t  numbers of e l d e r l y  A l a s k a n s  unless 

it was in exc e s s  of 10 years.

2. . D u r a t i o n a l  res idency r e q u i r e m e n t s  may be

p e r m i s s i b l e  for r e a s o n s  other than p r e s u m i n g  domiciliary, 

a l t h o u g h  at least four j ustices of the U n i t e d  States S u p reme 

C ourt b e l i e v e  that those situations are " r a re." Zobel I I I , 72 

L.Ed. 2nd at 6 8 4 . 31

At the outset, a state cannot use a lengthly d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  to reward long time residents for their 

prior c o n t r i b u t i o n s  to the state. To a m a j o r i t y  of the court, 

w h i l e  the p u r p o s e  itself is permissible, a d u r a t i o n a l  residency 

r e q u i r e m e n t  is i r r a t i o n a l l y  tailored to that goal -- a point 

b l u n t l y  made by J u s t i c e  O ' C o n n o r  in her concurrence:

"A m u l t i t u d e  of native A l a s k a n s  -- including 
c h i l d r e n  and paupers -- m a y  have failed to 
c o n t r i b u t e  to the state in the past. Yet the 
state do e s  not dock paupers for their prior 
f a ilures to contr i b u t e ,  and it awards every person 
over the age of 18 divid e n d s  equal to the number 
of y e a r s  that pe r s o n  has lived "in the state." 72 
L . E d . 2d at 689.

The flip side of r e w a rding a person for prior 

c o n t r i b u t i o n s  is c o m p e n s a t i n g  a pe r s o n  for prior hardships. 

That, as noted p r e v i o u s l y ,  is a second m ajor go a l  of the

-^One "rare" e x a m p l e  cited by the four c o n c u r r i n g  justices 
was q u a l i f i c a t i o n  of pu b l i c  office. I d .
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e x i s t i n g  ALB program. If it is i r r ational to assume that all 

long time resid e n t s  " c o n t r i b u t e d "  to the state, it m.vy be 

e q u a l l y  irr a t i o n a l  to assume that all long time residents 

suf f e r e d  s u b s t a n t i a l  past hardship.

There is one unive r s a l  h a r d s h i p  w h i c h  equates with 

t e r r i t o r i a l  r e s i d e n c y  -- the lack of franchise. It is 

c o n c e i v a b l e  that a Longe v i t y  Bonus P r o g r a m  intended co 

c o m p e n s a t e  for that lack of r e p r e s e n t a t i o n  would . be 

c o n s t i t u t i o n a l l y  per m i s s i b l e .  However, that r a t i o n a l e  would 

only justify "he J a n u a r y  3, 1959 r e s i d e n c y  r e q u i r e m e n t  -- not

the 25-year c o n t i n u o u s  r e s i d e n c y  provision of the act.

A much cl o s e r  q u e s t i o n  is posed by the program's goal 

of a l l o w i n g  e l d e r l y  A l a s k a n s  to remain in the state who would 

suffer p a r t i c u l a r l y  se v e r e  har d s h i p  if they were financially 

required to relocate. J u stices Dimond and Ma t t h e w s  of the 

A l a s k a  S u p reme C o u r t  b e l i e v e  this may be a c o n s t i t u t i o n a l l y  

p e r m i s s i b l e  goal s u b s t a n t i a l l y  furthered by a dur a t i o n a l  

re s i d e n c y  requirement:

... a state Longevity Bonus ... require(s) 
lengthy res i d e n c y .  Both those programs, however, 
are a p p a r e n t l y  de s i g n e d  to help those individuals 
who would like to retire in the state bur cannot
afford to do so because of the high cost of 
living. The s t a t e  might well want to limit the
benefits to those that would suffer the most
ha r d s h i p  by b e i n g  forced to leave, and it seems
rea s o n a b l e  to suppose that a long period of 
residency would be some indicia of c l o s e  ties to 
/laska and the d i s r u p t i o n  that leaving might 
cause." Z obel 11 , 619 P. 2d at 459 n. 13 (Dimond
d i s s e n t i n g ) .
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The D e p a r t m e n t  of Law, in fact, has c o n c l u d e d  that the

Pioneers' Home may be c o n s t i t u t i o n a l l y  d e f e n s i b l e  as a

B2
r e a s o n a b l e  m eans of a c c o m p l i s h i n g  preci s e l y  this goal." 

Indeed, one option c o n s i d e r e d  in this report w o u l d  award 

l o n g e v i t y  b o n u s e s  on the basis of h a r d s h i p  c a u s e d  by r e l o c a t i o n  

which in turn w o uld be mea s u r e d  _iH Part by length of 

res i d e n c e .  By ma k i n g  length of residency " s ome indicia" (619 

P . 2d at 469) cf the h a r d s h i p  of relocation, the o p t i o n  would 

a v o i d  the indictment of o v e r b r e a d t h  which was fatal to the 

p e r m a n e n t  d i v i d e n d  fund d i s t r i b u t i o n  p r o g r a m  in Zobel I I I .

Finally, as to the A L B  program's g o a l  of p r o v i d i n g  an 

i n c e n t i v e  for a spe c i f i c  s u b c l a s s  of A l aska's elderly to remain 

in the state, the co u r t s  in all likelihood would view that 

p u r p o s e  as merely d i s c r i m i n a t i o n  for its own sake. See Zobel 

I I I . 72 L.Ed. 2nd at 673-679. P r e s uming that on l y  long-time 

r e s i d e n t s  have the r e q u i s i t e  " w i s d o m  and e x p e r i e n c e "  to warrant 

s u b s i d i z a t i o n  is hardly likely to impress the U.S. S u p r e m e  Court.

B . V a rying G o a l s  of Several Longe v i t y  Bonus Options.

There is a s u b s t a n t i a l  dif f e r e n c e  of o p i n i o n  as to what 

an a m e nded ALB p r o g r a m  should accomplish. As noted previously, 

the l e g i s l a t u r e  rnay w i s h  to re t a i n  one of the major g o a l s  of the 

e x i s t i n g  p r o g r a m  -- a l l o w i n g  those elderly wi t h  t e c l o s e s t  ties 

to A l a s k a  to c o n t i n u e  to live here.

321982 Op. Atty. Gen.  (November 26, 1982) at 25.
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A l t e r n a t i v e l y ,  the fiscal c o n s e q u e n c e s  of the various

a l t e r n a t i v e s  may be the primary c onsideration. As pre v i o u s l y  

di s cussed, if l e g i s l a t i o n  in c o n f o r m i t y  wi t h  the Vest set t l e m e n t  

is enacted, an a d d i t i o n a l  $11 m i l l i o n  must be a p p r o p r i a t e d  as 

r e t r o a c t i v e  bonus p a y m e n t s  to July 1, 1982. S e v e r a l  of the

op t i o n s  w h i c h  p r o p o s e  to p h a s e  out the program, or w h i c h  propose 

a c o n v e r s i o n  to p e r m a n e n t  fund earnings, are p a r t i a l l y  or 

p r i m a r i l y  d i r e c t e d  at this end.

T h e  prim a r y  g o a l  of the l e g i s l a t i o n  may also be to

p r o tect those c u r r e n t l y  most d e p e n d e n t  upon the bonus. The

c u r r e n t  Old Age A s s i s t a n c e  income level is $ 5 4 6 . 0 0  per m onth and 

there are a p p r o x i m a t e l y  2,300 elderly. A l a s k a n s  r e c e i v i n g  state 

assistance. Since the l o n g e v i t y  bonus is not included in the 

c a l c u l a t i o n  of income for state assistance, the p r a c t i c a l  

c o n s e q u e n c e  of a phase out or t e r m i n a t i o n  of the p r o g r a m  w o u l d  

be to m a t e r i a l l y  reduce the a v a i lable income of the poorest

e l d e r l y  Alaskans. Moreover, as noted in S e c t i o n  1(B), a n t e , 

there are a large number of e l d erly A l a s k a n s  w h o  are c u r r e n t l y  

only m a r g i n a l l y  a b o v e  the e x i s t i n g  state poverty level.

T h e r e  are two o p t i o n s  p a r t i c u l a r l y  s e n s i t i v e  to this 

goal -- the phase out of the ALB p r o g r a m  in c o n j u n c t i o n  with a 

c o r r e l a t i v e  rise in state a s s i s t a n c e  levels, and the option of 

c o m p e n s a t i n g  those who would suffer the m o s t  h a r d s h i p  by 

relocation.
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W i t h  r e s p e c t  to this goal, however, 'it should be 

s t r e s s e d  that the exi s t i n g  ALB p r o g r a m  has been p u r p o s e f o i l y  

s t u r c t u r e d  so as to not be a "we l f a r e  p r o g r a m . "  P r e c i s e l y  for 

that reason, the p r o g r a m  is a d m i n i s t e r e d  by the D e p a r t m e n t  of

A d m i n i s t r a t i o n ,  rather than the D e p a r t m e n t  of H e a l t h  and Social 

Services, and any c o n v e r s i o n  to a " n e e d - b a s e d "  p r o g r a m  will 

u n d o u b t e d l y  o f f e n d  the d i g nity of many elderl' Alaskans.

Finally, there is the p o ssible goal of p r o v i d i n g  a long 

term, stable b o n u s  p r o g r a m  w hich frees the g e n e r a l  fund from 

i n c r e a s i n g  c o m m i t m e n t s .  The annuity and state social s e curity 

op t ions are p r i m a r i l y  dir e c t e d  at this goal.

C . C o n s e q u e n t i a l  Effects of Any A m e n d m e n t  To The

L o n g e v i t y  Bonus Program.

Any c h a n g e  to the Longevity B o n u s  P r o g r a m  may have two

c o n s e q u e n c e s  w h i c h  must be consid e r e d :  (1) the c o n t i n u e d

e l i g i b i l i t y  of A L B  r e c i p i e n t s  for other state or federal 

a s s i s t a n c e  p r o g r a m s ; and (2) tax c o n s e q u e n c e s  on participants.

As noted in S e c t i o n  1(A), a n t e, under federal law the

ALB is e x cluded from the d e f i n i t i o n  of " i n c o m e "  for ma n y  federal

33 •
a s s i s t a n c e  purposes. As long as any a m e n d m e n t s  to the ALB 

p r o g r a m  c o n t i n u e  to base e l i g i b i l i t y  " s o l e l y  on att a i n m e n t  of 

age 65 and d u r a t i o n  of r esidency," and remain s u f f i c i e n t l y

similar to the e x i s t i n g  p r o g r a m  so as to be fairly called "a 

p r o g r a m  e s t a b l i s h e d  prior to July 1, 19 7 3 , "  the e x e m p t i o n  would 

be retained.

3 ^ S e e  n. 8, a n t e .
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O b v iously, any m a terial c h a n g e s  in e l i g i b i l i t y

r e q u i r e m e n t s  or s t r u c t u r e  of the p r o g r a m  raise the risk that the

new b e n e f i t  wi l l  be included as " i n c o m e , "  and many e l d erly

A l a s k a n s  w i l l  be t e r minated from the applicable federal

program. T h e  D e p a r t m e n t  of Health and Social Services has

e s t i m a t e d  the impacts from a loss of the longevity bonus

e x c lusion. T h o s e  e s t i m a t e s  appear at A p p e n d i x  3 of this report.

A n t i c i p a t i n g  the same p r o b l e m  with permanent fund

dividends, the legislature, in the 1982 Spec i a l  Session,

pr o v i d e d  that the s t ate would s u b s t i t u t e  lost benefits for a

3 A
period of four months. Obviously, and to the extent

possible, any a m e n d m e n t s  to the ALB p r o g r a m  should either be

tailored to the e x i s t i n g  exception, or fall within a n o ther

s e p a r a t e  s t a t u t o r y  income exclusion such as a "need based" 

35
p a y m e n t .

The tax c o n s e q u e n c e s  of a m e n d m e n t s  to the existing ALB 

p ro g r a m  become p a r t i c u l a r l y  important with respect to this 

re port's a n n u i t y  op t i o n  -- which is t r e ated in detail in S e c t i o n

I I I  ( F ) , p o s t . At the outset, it is s u f f i c i e n t  to note that:

1. The e x i s t i n g  longevity bonus p r o g r a m  is taxed under 
the Internal R e v e n u e  Code;

2. Any ALB p r o g r a m  which is b a s e d  on need, or could be 
c h a r a c t e r i z e d  as a "social b e n e f i t  p r o gram for the 
p r o m o t i o n  of the general w e l f a r e , "  would in all 
l i k e l i h o o d  not oe taxed by the IRS; and36

J4AS 43.23.075.

. 3 5 SeG 42 U.S.C. §1.332(a) (b) (6).

3 6 See IRS R e v e n u e  Rulings, 63-136, 1963-2 C.B. 19; 68-38,
1968-1 C.B. 446; 72-340, 1972-2 C.B. 31; 78-170, 1978-1 C.3. 24.
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3. On F e b r u a r y  27, 1981, the In t e r n a l  R e v e n u e  S e r v i c e  
r u l e d  that d i v i d e n d s  d i s t r i b u t e d  under the state's 
prior p e r m a n e n t  dividend fund l e g i s l a t i o n  -- the 
s t a t u t e  i n v a l i d a t e d  in Z o b e l _ III -- were taxable under 
the I n ternal R e v e n u e  Code.-3 ' W h i l e  the IRS has yet
to rule on :he e x i s t i n g  di v i d e n d  program, it is likely 
that t a x a t i o n  of the p e r m a n e n t  fund d i v i d e n d  could be 
d e f e r r e d  if it is used to fund the annui ty oi soc ial 
s e c u r i t y  o p t i o n s  d i s c u s s e d  in this report.

III. D I S C U S S I O N  OF A L T E R N A T I V E S

A . E x p a n d i n g  The Class Of A l a ^ k a L o n g e v i t y  Bonus

R e c i p i e n t s  To Include All E l d e r l y  With O n e - v e a r ' s

Res i d e n c v .

T h e r e  are c u r r e n t l y  some °,425 A l a s k a n s  w h o  r e c e i v e  

b o n u s e s  totally $ 2 8 . 2 8  million. Th i s  p r o p o s a l  w o u l d  r e q uire

a d d i t i o n a l  a p p r o p r i a t i o n s  for (1) b o n u s e s  for an a d d i t i o n a l

3,803 people; and (2) add i t i o n a l  c l e r i c a l  support in the

D e p a r t m e n t  of A d m i n i s t r a t i o n .  The a d d i t i o n a l  costs w o uld total 

$12 m i l l i o n  in FY 1984, increasing to $ 1 3.7 m i l l i o n  in FY 

1 9 8 8 . 38

T h e s e  a p p r o p r i a t i o n s  are in a G d i t i o n  to the $11.4

m i l l i o n  r e t r o a c t i v e  a w ard re q u i r e d  ur'er the Ves t settlement.

The a d v a n t a g e s  of this option are two-fold. First, it 

is one of the c o n s t i t u t i o n a l l y  ’'safest" opcions. Second, since

e l i g i b i l i t y  w o uld remain d e p e n d e n t  on " d u r a t i o n  of r e s i d e n c e "  -- 

a lbeit only o n e - y e a r  -- in all lik e l i h o o d  it would fall wi t h i n  

the e x i s t i n g  ALB e x c l u s i o n  to federal a s s i s t a n c e  programs.

3'7IRS Index Nos. 0 0 61.40-00; 0451.20.00; 0102.00- 00.

^ D e p a r t m e n t  of A d m i n i s t r a t i o n  draft fiscal note, J a n u a r y
11, 1983.
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A d d i t i o n a l l y ,  w h i l e  t h e o r e t i c a l l y  any "one-year"

e l d e r l y  A l a s k a n  could take advan t a g e  of this program, the

/
d e m o g r a p h i c s  of A l a s k a ' s  e l d erly (see S e c t i o n  1(3), ante) are 

such that the p r i m a r y  b e n e f i c i a r i e s  of this o p t i o n  would br 

those who ha v e  lived in the state from 10 to 25 years. Whet h e r  

such a p r o g r a m  would e n c o u r a g e  in-m i g r a t i o n  is p r oblematical.

In a d d i t i o n  to obvious fiscal disa d v a n t a g e s ,  this

a l t e r n a t i v e  would dil u t e  the dign i t y  and r e c o g n i t i o n  attendant 

the c u r rent b o n u s  to the point of n o n - r e c o g n i t i o n .

3. Phase Out The E x i s t i n g  L o n g e v i t y  Bonus Program.

One of the o p t i o n s  analyzed by the Sheffield

a d m i n i s t r a t i o n  would phase out the ALB P r o g r a m  by reducing

b e n e f i t s  by $ 5 0 . 0 0  each year b e g i n n i n g  wi t h  FY 1984. By paying 

$ 2 0 0 . 0 0  a m o n t h  to 13,228 recipients rather than $ 2 5 0.00 to 

9,425, the net increase to the p r o g r a m  in FY 1984 w o uld be $2.1 

m i l l i o n .  In fiscal year 1985, however, when the bonus is

r e d u c e d  to $150.00, there w i l l  be a net d e c r e a s e  of $8.7 m i l l i o n  

in p r o g r a m  costs.

This option has been unfav o r a b l y  viewed by the

a d m i n i s t r a t i o n ,  and a p p a r e n t l y  was prepared only as a point of 

c o m p a r i s o n .  D e s p i t e  its fiscal benefits, the proposal protects 

no one. The poorest of A l a s k a ' s . elder ly w o uld suffer the most. 

Since, as d i s c u s s e d  previously, Alaska longe v i t y  bonuses are not 

c o u n t e d  in e x i s t i n g  state and federal a s s i s t a n c e  income limits, 

the n e e d l y  e l d erly person in Alaska receives, currently, a



s u b s i d i z e d  m o n t h l y  income of $546 for Old A g e  Assistance, plus 

$ 2 5 0  from Che ALB program. T h i s  o p t i o n  w o u l d  thus m a t e r i a l l y  

r e d u c e  state a s s i s t a n c e  levels.

C . Phase Out The L o n g e v i t y  3onus P r o g r a m  W i t h

A C o n t e m p o r a n e o u s  I n c r e a s e  In State A s s i s t a n c e  Levels.

Th e  a p p a r e n t  " p r e f e r r e d "  option of many with the 

S h e f f i e l d  a d m i n i s t r a t i o n  is to g r a d u a l l y  increase s t ate Old Age 

A s s i s t a n c e  levels w h i l e  at the same time g r a d u a l l y  d e c r e a s i n g  

the amount of the l o n g e v i t y  bonus. The p r o g r a m  w o u l d  function 

in the f o l l o w i n g  manner:

C H A R T  1.

Y EAR OLD AGE A S S I S T A N C E  L E VEL AL A S K A  1O N G E V I T Y  BONUS

FY 1983 $546 $250
FY 1984 $596 $200
FY 1985 $646 $150
FY 19 8 6  $6 9 6  $100
FY 1937 $746 $ 50
FY 1988 $796 $ 0

In a n a l y z i n g  the fiscal impacts of this alt e r n a t i v e ,  

a s s u m p t i o n s  mu'.t be m a d e  a b out how m a n y  e l d erly A l a s k a n s  wi l l  

b e c o m e  e l i g i b l e  for Old Age A s s i s t a n c e  as the OAA income level 

increases, and how m a n y  of the newly eli g i b l e  will be inclined 

to se e k  a s s i s t a n c e  as their l o n g e v i t y  bonus g r a d ually d iminishes.

R e g a r d l e s s  of which a s s u m p t i o n s  are used, the impacts 

upon the l o n g e v i t y  bonus program, are, of course, identical to 

the 'phase out" option. Those impacts would be as follows:
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C H A R T  2.

A D D I T I O N A L  CO S T  (SAVINGS) TO T H E  ALB P R O G R A M  (in millions)

2.1 
(8.7)

(19.2)
(30.9)
(44.1)

the D e p a r t m e n t  of Health and 

is far more d i f f i c u l t  • to 

A d m i n i s t r a t i o n  has used two
" I

a l t e r n a t i v e  a s s u m p t i o n s  -- (1) that of the 13,228 elde r l y  in

A l a ska, 5% w i l l  become el i g i b l e  and apply for public a s s i s t a n c e

as the income level is increased to $796 in FY 1988; or (2) that

25% of the e l d e r l y  will become eli g i b l e  and apply for a s s i s t a n c e

d u r i n g  that period.

We b e l i e v e  that the 25%> p o s s i b i l i t y  may be closer to

the truth. A p p r o x i m a t e l y  30% of A l a s k a ' s  elderly have m o n thly

incomes m a r g i n a l l y  above e x i s t i n g  a s s i s t a n c e  levels -- from

39
$ 5 0 0 - S 8 0 0  per month. If those figures are accurate, as many 

as 3 , 9 6 8  will become eli g i b l e  for public a s s i s t a n c e  -- in 

a d d i t i o n  to the 2,300 c u r r e n t l y  on the OAA program.

The second v a r i a b l e  involves the size of the benefits 

w hich the new clientele wi l l  receive. The Dep a r t m e n t  of Health 

and So c i a l  S e r v i c e s  has assumed that each new recepient will 

r e c eive the m e a n  benefit c u r r e n t l y  given or projected for

^ ' A s s e s s m e n t ,  oj5. c i t . n. 11 at 31.

FY 1984 
FY 1985 
FY 1986 
FY 1987 
FY 1988

The fiscal impact upon

S o c i a l  Services' OAA p r o gram

d e t e r m i n e .  The D e p a r t m e n t  of
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e x i s t i n g  r e c e i p i e n t s  -- $295 in FY 1984.

In c o m p u t i n g  the fiscal impacts for this option, we 

h a v e  used the f o l l o w i n g  three assumptions:

(1) Of the 3,968 elderly w h o m  currer.t data suggest 

c o u l d  be e l i g i b l e  for the increased O A A  program, 2500 will in 

fact apply. This figure arbitr a r i l y  d i s c o u n t s  both those w h o  

w i l l  d e c l i n e  to a p p l y  for p s y c h o l o g i c a l  reasons, and those w h o  

w i l l  not a p p l y  b e c a u s e  the m i n i m a l  b e n e f i t s  to them are simply 

not w o r t h  the bother;

(2) B e c a u s e  we have d i s c o u n t e d  those who will receive 

m i n i m a l  benefits, we have retained the " mean be n e f i t "  ass u m p t i o n  

e m p l o y e d  by the D e p a r t m e n t  of Health and Social Services; and

(3) The n e w  r e c i p i e n t s  will be ev e n l y  distr i b u t e d  over

each of the five y e a r s  -- so that in each year an add i t i o n a l  500

r e c i p i e n t s  will be added to the OAA program.

A d d i t i o n a l l y ,  pers o n s  who be c o m e  eli g i b l e  for Old Age 

A s s i s t a n c e  will a l s o  b e c o m e  e l igible for Medicaid. The State's 

M e d i c a i d  budget for FY 1983 is $65 m i l l i o n  dollars. 48% of that 

fi g u r e  -- or $31.2 m i l l i o n  -- is paid by the State. Some 23% of 

that budget -- or $7.17 m i l l i o n  d o l lars -- is att r i b u t a b l e  to 

those c u r r e n t l y  on Old Age Assistance. If the OAA population 

d o u b l e s  over the next five y e ars -- as our a s s u m p t i o n s  presume

that it w i l l  -- there will be an a d d i t i o n a l  cost of $7.17 

m i l l i o n  (not a djusted for inflation) to this option, c h a rgeable

in e q u a l  portions to each of the next five fiscal years.
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W i t h  these assumptions, the f o l l o w i n g  chart illustrates 

the p o s s i b l e  net fiscal impact of this option:

C H ART 3

.........- IN M I L L I O N S ----------
Added

Year # Add. 
on OAA

M e a n  Benefit Med ica id 
Costs

Added 
ALB Costs 
(Savinas)

Net

FY 1989 500 $295 . 0 2 1.9 2.1 5.27
FY 1985 1000 395.02 2.8 (8.7) (1.76)
FY 1986 1500 39-5.02 9.2. (19.2) (5.90)
FY 1987 2000 9 9 5 . 0 2 5.6 (30.9) (19.60)
FY 1988 2500 • 99 5 . 0 2 7.0 (99.1) (29.30)

Thus, even with fairly liberal a s s u m p t i o n s  r e g a rding 

the number of a d d i t i o n a l  O A A  clients and M e dicaid costs, this 

o p t i o n  will begin saving m oney in FY 1985.

Moreover, for those elderly in the $500 - 800 per m o n t h  

i ncome range who pay some federal taxes, the option would have 

advan t a g e s ,  since increased need based assistance, unlike the 

l o n g e v i t y  bonus, should not be taxed under the Internal R e v e n u e  

C o d e .

One o b v ious d i s a d v a n t a g e  of this option is' that it 

t r a n s f o r m s  the l o n g e v i t y  bonus p r o gram into a w e l f a r e  scheme. 

P e r s o n s  who c u r r e n t l y  receive $796 or less per month 

i n c l u d i n g  the bonus -- will indeed be "held harml e s s "  under the 

option, but only at the expe n s e  of a p p l y i n g  for a s s i s t a n c e  to 

the _Department of Health and Social Services.



Mo r e o v e r ,  those c u r r e n t  e l d erly b o n u s  rec i p i e n t s  w hose 

m o n t h l y  incomes ( e x c l u d i n g  the bonus'; exceed $796 per month wi l l  

r e c e i v e  no p r o t e c t i o n  u nder this option.

Finally, b e c a u s e  w e l f a r e  p a yments are g e n e r a l l y  viewed

by the courts as i n v o l v i n g  "basic n e c e s s i t i e s  of life" (see

§II(A), a n t e ) , the d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  for

in c r e a s e d  old age a s s i s t a n c e  mu s t  be dropped from one year to 30 

AO
days. T h e  m i n i m u m  n a t i o n a l  old age a s s i s t a n c e  level under 

the federal S u p p l e m e n t a l  S e c u r i t y  Income s y s t e m  -- which OAA 

s u p p l e m e n t s  -- is S28A. 30/mo.. A person wi t h  S6 0 0  a m o n t h  

i n c o m e  in a " m i n i m u m  b e n e f i t "  state is p r e s u m a b l y  ineligible for 

old age a s s i s t a n c e  ( i n c l u d i n g  M e d i c a i d )  in that state, but could 

b e c o m e  e l i g i b l e  under the A l a s k a  sy s t e m  upon 30 days residency. 

W h i l e  the mere p r o s p e c t  of an a d d i t i o n a l  $196 per m o n t h  (in FY 

1988) is unl i k e l y  to induce pe o p l e  to re t i r e  in Alaska, the 

c o n c o m m i t a n t  p r o v i s i o n  of M e d i c a i d  s e rvices -- including full 

n u r s i n g  h o m e  c o v e r a g e  -- may h a v e  that effect. If a person can 

o b t a i n  free n u r s i n g  home c o v e r a g e  -- valued at b e t w e e n  SAO - 

$ 6 0 , 0 0 0  per year -- simply by s p e n d i n g  the m o n t h  of August in 

An c h o r a g e ,  the S t a t e  may face a rather r e m a r k a b l e  i n - m i g r a t i o n  

p r o b l e m  indeed.

D . R e t a i n i n g  A Mod e s t  L o n g e v i t y  Bonus, W h i l e  P r o v i c i n g

A "Need Ba s e d "  S u p p l e m e n t .

T h i s  o p t i o n  is l a r gely a variant of option C, and has 

be e n  d i s c u s s e d  oy the S h e f f i e l d  A d m i n i s t r a t i o n  as a m e a n s  of

" ^ S h a p i r o  v, T h o m p s o n , 39A U.S. 618 (1969).
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retaining some longevity bonus payment which could not be 

considered "welfare."

Under this option, the longevity bonus, as with Option 

C, would be gradually reduced to, say, S100.00 per month. As 

the fiscal information for alternatives B and C suggest, this 

alternative would result in a savings to the longevity bonus 

program of S19.2 million by FY 1986.

To compensate for the loss of $150.00/mo. to the needy, 

e i ther State OAA limits could be increased by $150, or a
I

separate "need based bonus supplement" could be established by 

the Department of Administration.

The advantage of the latter option is that altnough 

based on "need," applicants will not be dealing with the

Department of Health and Social Services, and may view the

supplement less as a form of welfare. Additionally, since the

supplement will be provided under a program other than State 

OAA, its recipients would not be entitled to Medicaid (including 

nursing home coverage) unless they are otherwise eligible for 

OAA under existing limits.

Additionally, the "need" is not necessarily limited to 

financial need. As this report’s discussion of Option I

indicates, longevity bonuses may be apportioned according to the 

hardship which the elderly would face by being forced to retire 

outside Alaska.



The d i s a d v a n t a g e  of a se p a r a t e  "need based" p r o g r a m  in 

the D e p a r t m e n t  of A d m i n i s t r a t i o n  is, of course, the n e c e s s a r y

c r e a t i o n  of a par a l l e l  b u r e a u c r a c y  in state g o vernment.
*

The fiscal costs of this o p t i o n  have not been devel o p e d  

by the a d m i n i s t r a t i o n  or this report b e c a u s e  of the varia b l e s  

inv o l v e d  -- the size of the r e m a i n i n g  "basic" l o n g evity bonus, 

and the q u e s t i o n  of a d m i n i s t r a t i o n .  Costs of a d m i n i s t r a t i o n

aside, the net savings to the S t a t e  should be s u b s t a n t i a l l y  

similar to the FY 1986 figures for O p t i o n  C -- in which the 

d e c l i n i n g  l o n g e v i t y  bonus payment w o u l d  be 3100.00 per month. 

The p r o j e c t e d  net savings of $5.9 m i l l i o n  w o uld c e r t a i n l y  exceed 

the c o s t s  of even a p a rallel b u r e a u c r a c y  w i t h i n  the Dep a r t m e n t

of A d m i n i s t r a t i o n .

E. G r a d u a l  Increase In The Age Of E l i g i b i l i t y.

A n o t h e r  option e xplored by the A d m i n i s t r a t i o n  would 

reduce the d u r a t i o n a l  resid e n c y  r e q u i r e m e n t  for a bonus to one 

year, but raise the e l i g i b i l i t y  age each fiscal year. For FY

1984, the age would be raised to 66; to 67 in FY 1935; and so on.

This option would have a s u b s t a n t i a l  fiscal impact 

until fiscal year 1988, at w h ich time m o r t a l i t y  would have 

r e d uced the class of b e n e f i c i a r i e s  b e l o w  e x i s t i n g  levels. For 

FY 1984, the op t i o n  would cost an a d d i t i o n a l  $9.5 m i l lion 

d o l l a r s  be y o n d  e x i s t i n g  funding levels, a c c o r d i n g  to the 

D e p a r t m e n t  of Ad m i n i s t r a t i o n .
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T h i s  option has be e n  q u i t e  u n f a v o r a b l y  received. It 

has be e n  f a c e t i o u s l y  but not u n f a i r l y  referred to as the

" n e w c o m e r ' s  b o nus program." A recent m i g r a n t  b o r n  prior to Ju n e  

30, 1918 w o u l d  receive a l o n g e v i t y  b o nus for life, while a

l o n g - t i m e  A l a s k a n  born s u b s e q u e n t  to that d a t e  would receive 

noth i n g .

F. S e l f - S u s t a i n i n g  A n n u i  t i e s .

The prior five o p t ions w e r e  d e v e l o p e d  by members of- the 

a d m i n i s t r a t i o n ,  alt h o u g h  the a d m i n i s t r a t i o n  has not formally 

" s p o n s o r e d "  any p a r ticular approach. M o r e o v e r ,  several of the 

o p t i o n s  -- p a r t i c u l a r l y  the "graduated age" and "phase out" 

o p t i o n s  -- w e r e  devel o p e d  more as c o m p a r a t i v e  c o n v e r s a t i o n  

pieces than as actual proposals.

The following five o p t i o n s  -- c o m m e n c i n g  with the

s e l f - s u s t a i n i n g  annuity -- were prepared by the authors of this 

repor t .

Under the s e l f - s u s t a i n i n g  a n n uity option, individuals 

would no longer receive a permanent fund di v i d e n d  under 

AS 43.23. Rather, those d i v i d e n d s  would form the corpus of a 

s e l f - s u s t a i n i n g  annuity account from w h ich the individual would

receive an a n n u i t y  c o m m e n c i n g  at the age of 65.

A c c o r d i n g  to Department of R e v e n u e  projections, the 

p e r m a n e n t  fund d i vidend payment for FY 1984 wi l l  be $365.00, 

rising g r a d u a l l y  throughout the r e m a i n d e r  of this century to 

$952 in the year 2000.
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G i v e n  this level of c o n t r i b u t i o n  to .the corpus, a 

s e l f - s u s t a i n i n g  a n n u i t y  account will p r o d u c e  an a n n u i t y  roughly 

e q u i v a l e n t  to the e x i s t i n g  longevity bonus (with a 3 p e r cent 

a n n u a l  c o s t  of li v i n g  adjustment) for those w h o  are c u r r e n t l y  40 

y e a r s  or younger, and who will be r e s i d e n t s  of A l a s k a  each of 

the next 20 years. For various age groups, the annuity 

e n t i t l e m e n t s  at age 63 as a p e r c e n t a g e  of the " t a r g e t” annuity 

(53000/yr. plus 3% per annum) would be r o u ghly as follows:

C u r r e n t  age A n n u i t y  as a 7e

of target annuity

25 3587c
35 1517c
*0 1007o
*5 . 66
55 21

O bv i o u s l y ,  some transition m e a s u r e  is n e c e s s a r y  for 

t h ose who are simply incapabLe of a c c r u i n g  a s u f f i c i e n t  corpus 

by the age of 65 to be entitled to the " t a rget annuity". The 

g e n e r a l  fund, s i m p l y  put, will be re q u i r e d  to m a k e  up the 

difference, although, over time, that " d i f f e r e n t i a l "  will 

d e c r e a s e  as a n n u i t y  a c c o u n t s  assume some s i g nificance.

M a n y  of the options explored in this report could 

s u f f i c e  as a 20-25 year s h r i n k i n g  g e n e r a l  fund obligation. One 

o p t i o n  p a r t i c u l a r l y  tailored to the a n n u i t y  a p p r o a c h  would be to 

a l l o w  those who are at or near the age of 65 to c o n t i n u e  to 

r e c e i v e  their p e r m a n e n t  fund d i v i d e n d s  in cish, wi t h  the PrD 

b e i n g  s u b tracted f r o m  the longevity b o n u s  amount. For those in
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the 40-60 year age group, the g e n eral fund w o u l d  simply fund the 

d i f f e r e n c e  b e t ween their annuity and the " t a r g e t "  figure.

Under this " t r a n s i t i o n a l  measure", the g e n eral fund 

" r e s i d u a l "  payment would be based on the amount n e c e s s a r y  to 

s u p p l e m e n t  the a n n u i t y  corpus a ssuming that an individual 

r e c e i v e d  a perma n e n t  fund dividend every year. There would 

seem, in this regard, no obl i g a t i o n  on the part of- the state to 

g i v e  a larger g e n e r a l  fund supplement to s o m eone with two PFD 

c r e d i t s  than to s o m e o n e  with 15.

Thus, in fiscal year 1994, when c u r r e n t  55-year olds 

first receive their annuity, they w o uld receive a state 

s u p p l e m e n t a l  of 79 percent of the target a n n u i t y  -- r e g ardless 

of the actual PFD c r e d i t  any individual has accrued.

Tht r e m a i n i n g  question, obviously, is what to do about 

the person who is c u r r e n t l y  65. If that i n d i v i d u a l ' s  supplement 

is the same in 1994 as a new annuitant -- 797, -- he will in fact 

r e c e i v e  less than the new annuitant since he w i l l  have only his 

p e r m a n e n t  dividend, rather than a 21% annuity, to ma k e  up the 

d i fference. C o nversely, if the grand f a thered PFD recipient 

r ec e i v e d  a full target annuity in 1994, he would be at a 

s u b s t a n t i a l  a d v a n t a g e  over the new annuitant. The reason is 

this: w hile the new annuitant has earned a s u b s t a n t i a l  portion

of his target a n n uity by foregoing his cash d i v i d e n d  each year, 

the " g r a n d f a t h e r e d "  recipient has both e n j o y e d  the dividend, and 

its e a r n i n g  power, over that same period of time.



T h e  q u e s t i o n  is l a r g e l y  one of eq u i t y  for the

l e g i s l a t u r e .  Either a p p r o a c h  is d e f e n s i b l e .  W h i l e  the latter

s c e n a r i o  w o u l d  seem to d i s c r i m i n a t e  in favor of the e x i s t i n g
%

e l derly, the Alaska Supreme C o u r t  has r e c o g n i z e d  the l e g i t i m a c y  

of c r e a t i n g  p r e f e r e n t i a l  g r a n d f a t h e r  rights for those who ha v e  

c o m e  to d e p e n d  upon an e x i s t i n g  state p r o g r a m . ^

In either case, the d i f f i c u l t y  w i t h  this " t r a n s i t i o n "  

o p t i o n  is that the l o n g e v i t y  bonus p r o g r a m  c o n t i n u e s  to be a 

s u b s t a n t i a l  d r ain on the g e n e r a l  fund for 20-25 y e a r s  to come. 

U n d e r  the t r a n s i t i o n  option d e s c r i b e d  above, the F'l 1984 budget 

for the ALB p r o g r a m  would be increased by $6 m i l l i o n  d o l lars

/  9
over e x i s t i n g  funding levels.

T h r o u g h  A e t n a  Insur a n c e  Co., we i n v e s tigated the 

a l t e r n a t i v e  of simply p u r c h a s i n g  a lif e t i m e  a n n u i t y  for all

t hose c u r r e n t l y  65 or older. U n f o r t u n a t e l y ,  the cost of a 

l i f e t i m e  a n n u i t y  for all A l a s k a n s  65 or older would be

p r o h i b i t i v e  -- in the n e i g h b o r h o o d  of $300 to $400 million.

Finally, the L e g i s l a t u r e  should con s i d e r  using the 

a o m i n i s t r a t i o n 's o p t i o n s  C and/or D as a t r a n s i t i o n  measure. 

The short te r m  fiscal impacts of t h ose o p t i o n s  are s uperior to 

t hose of a simple g e n e r a l  fund supplement.

^ C o m m e r c i a l  Fishe r i e s  Entry C o m m i s s i o n  v. A p o k e d a k , 606 
P . 2d at 1239-61.

^ A s s u m i n g  that the ALB of the " g r a n d f a t h e r e d  class" is 
r e d u c e d  by the $365 p e r m a n e n t  fund dividend, each of 13,228 
p e r s o n s  will r e c eive a payment of $ 2 , 6 3 5  this year -- totaling $34 
m i l l i o n  dollars.
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For all of Che short term p r o b l e m s  of an annuity 

p rogram, the lo n g  term- a d v a n t a g e s  should r e c e i v e  equ^l time. 

First, in a period of 20-25 years, the g e n e r a l  fund w i l l  no 

l o n g e r  be e n c u m b e r e d  w i t h  the l o n g e v i t y  bonus program. Second, 

the e v e n t u a l  size of o ne's a n n u i t y  p a y m e n t s  w o u l d  be a function 

of the number of p e r m a n e n t  fund d i vidend c o n t r i b u t i o n s  that have 

b e e n  c r e d i t e d  to the a n n u i t a n t ' s  account. We seriously d o ubt 

that a s u c c e s s f u l  d u r a t i o n a l  r e s i d e n c y  c l a i m  could be made to 

this a s p e c t  of the program. An a n n u i t a n t  with three years 

c o n t r i b u t i o n s  c o u l d  no more c l a i m  that he is due an annuity 

ba sed on 20 y ears c o n t r i b u t i o n  than could a 1S96 r e sident c l a i m  

not m e r e l y  the S787 c a s h  d i v i d e n d  a v a i l a b l e  that year, but 

rather some $ 6 , 0 0 0  w h i c h  his p r e d e c e s s o r s  had amassed by b e i n g

/ *5
r e s i d e n t s  of A l a s k a  since 1984.

We b e l i e v e  that there is a strong, case for d i s t r i b u t i n g  

a n n u i t i e s  only to persons who are r e s i d e n t s  of Al a s k a  at the

^ B e c a u s e  future a n n u i t i e s  are a direct f u n c t i o n  of actual 
past p a y m e n t s  to the program, the p r o g r a m  does not " reward" 
p r e s u m e d  c o n t r i b u t i o n s  but simply returns actual investments, cf.
Zobe 1 I, 619 P . 2d at 435 ( R abinowitz conc.) Nor is the opt i o n
akin to a s i t u a t i o n  w h e r e  prior tax c o n t r i b u t o r s  are e x c used from 
f u n d i n g  the p r e sent n eeds of g overnment, as wi t h  the tax repeal 
sc h e m e  at issue in Zobel 1■ At any point in time, each A l a s k a n  is 
t r e a t e d  q u i t e  e q u a l l y  -- being en t i t l e d  to an annuity cr e d i t  if he 
or she resided in the state for six m o n t h s  during the pertinent 
year .
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time. P a r t i a l l y  for r e a sons d i s c u s s e d  below, no individual w i l l  

h a v e  a " v e s t e d  r i g h t "  to an annu i t y  in the future. A purpose of 

the a n n u i t y  p r o g r a m  will be to a l l e v i a t e  the particular

f i n a n c i a l  h a r d s h i p s  ca u s e d  by r e t i r e m e n t  in A l a s k a  -- a purpose 

w h i c h  we b e l i e v e  is c o n s t i t u t i o n a l .  This goal would be served 

only by c o n f i n i n g  ac t u a l  a n n uity p a y m e n t s  to A l a s k a  residents.

Second, and p a r t i c u l a r l y  if the p r o g r a m  is p r o p e r l y  viewed as

c o n f e r r i n g  an e c o n o m i c  b e n e f i t  not u p o n  the c r e d i t i n g  of an 

a n n u i t y  account, but rather upon a n n u i t y  d i s t r i b u t i o n ,  the state

c e r t a i n l y  p o s s e s s e s  the right to prefer its own residents in the

* .  .  r  • U A
d i s p o s i t i o n  or its resources.

T h e r e  are, of course, other issues surrou n d i n g  the

•annuity option. Ma n y  A l a s k a n s  will u n d o u b t e d l y  wish to retain 

the e x i s t i n g  cash b e n e f i t s  of the p e r m a n e n t  fund distribution. 

A l a s k a n s  w i l l  not be, however, totally w i t h o u t  recompense. An

a n n u i t y  a c c o u n t  for y o u nger A l a s k a n s  in p a r t i c u l a r  -- at least 

for those p l a n n i n g  to stay in the state -- will one day lead to 

s u b s t a n t i a l  benefits.

Of course, the p r ospect of a lucrative retirement 

a c c o u n t  is a p r o d u c t  of the l e g i s l a t u r e ' s  c o n t i n u e d  willin g n e s s  

and a b i l i t y  to d e v o t e  25% of p e r m a n e n t  fund e a r n i n g s  to the

- ^ Reeves, Inc. v. S t a t e , 63 L.Ed. 2nd 244, (1980); see also
W h i t e  v. M a s s a c h u s e t t s  C o u ncil of C o n s t r u c t i o n  Employees, ____
U . S .  , No. 8 1 - 1 0 0 3  (U.S.S.Ct. , Feb. 28, 1 9 8 3 ) (distinguishing
H i c k l i n  v. Orbeck, 437 U.S. 518 (1978).

- 3 8 -



a n n uity program. U n q u e s t i o n a b l y ,  at some point in time, a

m a t e r i a l  p e r c e n t a g e  of the perma n e n t  fund's earnings will be 

n e c e s s a r y  for g e n e r a l  g o v e r n m e n t  expenses. The point at which 

that w i l l  r e q u i r e  access to more than 75% of the fund's earnings 

is p r o b l e m a t i c a l .

T h e  tax c o n s e q u e n c e s  of an a n n u i t y  p r o g r a m  warrant

d e t a i l e d  discussion,. As noted previously, the Internal R e v enue

S e r v i c e  m a y  well rule that perma n e n t  fund cash d i s t r i b u t i o n s  are

taxable. C o nversely, if credits to an a n n u i t y  account equal to

the perma n e n t  fund div i d e n d  are not tax exempt, the real

e c o n o m i c  value and perceived polit i c a l  w o rth ot an annuity

o p t i o n  is s u b s t a n t i a l l y  lessened.

T h e  a n n u i t y  p r o g r a m  env i s i o n e d  by this report is not

e m p l o y e r / e m p l o y e e  related, and therefore w o uld not qualify as an 

ex e m p t  plan u n d e r  the Internal R e v e n u e  C o a e . ^ 5 Nor was

s e r i o u s  c o n s i d e r a t i o n  g i ven to q u a l i f y i n g  this annuity option as 

an Ind i v i d u a l  R e t i r e m e n t  Account -- b e c ause (1) the state is not 

a q u a l i f i e d  f i n a n c i a l  institution to a d m i n i s t e r  such an account; 

(.2) the r e q u i r e d  terms of an IRA were not c o m p a t i b l e  with the

o p t i o n  c o n s i d e r e d ;  and (3) any "state r e q u i r e d "  IR.A -- even if 

p o s s i b l e  -- w o u l d  severly impinge on the tax planning

f l e x i b i l i t y  of i n d i v i d u a l  A l a s k a n s . ^

N o n e t h e l e s s ,  it is our o p i n i o n  that the annuity option

should result in the d e f e r r a l  of both the p e r m a n e n t  fund

4 5 c f. 26 U.S.C. §401-404 

^ S e e  26 U.S.C. §408.
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d i v i d e n d  c o n t r i b u t i o n s  and accrued interest under the Internal

R e v e n u e  Code. The c o u r t s  and the IRS have g e n e r a l l y  ruled that

c o n t r i b u t i o n s  to an u n q u a l i f i e d  " a n n u i t y , "  " r e t irement" or

" d e f e r r e d  c o m p e n s a t i o n "  plan are n o n e t h e l e s s  tax d e f e r r e d  if the

i n d i v i d u a l  is not in " c o n s t r u c t i v e  r e c e i p t "  of the annuity

c o n t r i b u t i o n s ,  and the c o n t r i b u t i o n s  do not r e p r e s e n t  a present

A 7
" e c o n o m i c  b e n e f i t . "

C o m b i n i n g  che standards of that d o c t r i n e  with the 

a t t r i b u t e s  of the pro p o s e d  annuity program, the p r o g r a m  should 

be taxed d e f e r r e d  for the following reasons:

1. If the S t a t e  were to p u r c h a s e  i n d ividual annuities

w i t h  each p e r m a n e n t  fund dividend, with each r e s i d e n t  being the

b e n e f i c i a r y ,  the re s i d e n t  would have a vested and secured

i n t e r e s t  in the c o n t r i b u t i o n ,  and would thus have received a 

c u r r e n t  " e c o n o m i c  b e n e f i t . "  If, howeve-, the S t a t e  were to

m e r e l y  give the a n n u i t a n t  an unsecured p r o m i s e  of payment,

p u r c h a s i n g  an a n n uity a c c o u n t  with itself as the b e n e f i c i a r y  in 

o r d e r  to p r o v i d e  a funding source for that promise, there would 

be no " c urrent e c o n o m i c  benefit" and taxation would be

d e f e r r e d .  ̂  This is one custo m a r y  m e ans by which employers

o b t a i n  tax d e f e r r a l  of an u n qualified plan;

2. A  person is in " c o n s t r u c t i v e  receipt" of an

a n n u i t y  c o n t r i b u t i o n  if he has current access to the

4 ? U.S. v- G o l d s m i t h . 586 F.2d 810 (Ct.Cl. 1978). 

4Sj_d.
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AQ
c o n t r i b u t i o n s  w i t h o u t  s u b s t a n t i a l  terms and limitations. 

U n d e r  this report's option, under no c i r c u m s t a n c e s  would an 

a n n u i t a n t  be entitled to w i t h d r a w  a n y t h i n g  until annui t i e s  are 

a c t u a l l y  distributed;

3. To u n d e r s c o r e  the con t i n g e n t  n a t u r e  of che annuity 

-- such that the IRS could not r e a s o n a b l y  c o n c l u d e  that it 

r e p r e s e n t s  a "current e c o n o m i c  b enefit" -- the a n n u i t y  will only 

be re c e i v e d  if the pe r s o n  is an Al a s k a  re s i d e n t  at the time of 

the p e r t i n e n t  d i s t r i b u t i o n .

Our only h e s i t a n c y  in this regard is the Feb r u a r y  27,

1981 ruling of the IRS that even if an ind i v i d u a l  c h o oses to 

d e f e r  receipt of his p e r m a n e n t  fund dividend, it is taxable in 

the year that it c o uld have been received. The ruling, however,

"may not be used or cited as p r e c e d e n t , "  and, even if of 

p r e c e d e n t i a l  value, is d i s t i n g u i s h a b l e  from this situation. The 

r u l i n g  is c o n s i s t e n t  with the p r o p o s i t i o n  that the individual 

c a n n o t  have u n f ettered d i s c r e t i o n  in c h o o s i n g  the year in which 

i ncome will be taxed. W h i l e  an individual does have unbridled 

c h o i c e  in d e t e r m i n i n g  when to take a permanent fund dividend, he 

will have no choice as to the time of rece-ipt of his annuities. 

M o r e o v e r ,  where a person would have an a b s o l u t e  right to a 

d e f e r r e d  dividend, he will have no right to annuity d i s t r i b u t i o n  

u n l e s s  he is an A l a s k a  resident at the time.

For tax reasons, then, the annuity op t i o n  must be

c a r e f u l l y  structured. The former permanent fund d i v i d e n d  must



be used by Che StaCe to pur c h a s e  an a n n u i t y  for its own account, 

w i t h  itself as the beneficiary. The a n n u i t y  income r e ceived by 

the S tate will then be used as the f u n d i n g  so u r c e  for the

a n n u i t y  pay m e n t s  -- a l t h o u g h  t e c h n i c a l l y  and n e c e s s a r i l y  the

a n n u i t y  income could be used for any fiscal purpose.

A far closer q u e s t i o n  arises with respect to the effect

of this o p t i o n  on other public a s s i s t a n c e  programs. G e n erally,

a n n u i t y  income is included in the c a l c u l a t i o n  of income for

v a r i o u s  a s s i s t a n c e  programs.^® If, however, this option can

be c h a r a c t e r i z e d  as a c o n t i n u a t i o n  of the l o n g e v i t y  bonus

program, then the exi s t i n g  longevity bonus income e x c l u s i o n ^  

m ay persist. If -- c o n s i s t e n t  with tax c o n s i d e r a t i o n s  -- the 

only " a n n u i t y "  is the one p u r c hased by the State as a f u n ding 

source, then the ex i s t i n g  longe v i t y  bonus p r o g r a m  can be

r e t a i n e d  in both name and substance, with the am o u n t  of the 

bonus still d e p e n d e n t  upon r e s i d e n c y  history. After all, under 

the option, (1) a person must be a six m o n t h  resident in order 

to o b t a i n  a single PFD, and must be e l i g i b l e  for the annuity at 

the time of d i s tribution; “ (2) the amount of a n n u i t y  is

d e p e n d e n t  upon the number of PFD's c r e d i t e d  to the i n d i v i d u a l ' s  

account; and (3) the " g r a n d f a t h e r e d "  class of e x i s t i n g  e l d e r l y  

would p r e s u m a b l y  be r e quired to meet a one-year durational, 

r e s i d e n c y  requirement.

5°See, 42 U.S.C. § 1 3 3 2 ( a ) ( a ) ( 2 ) ( B ) . 

51See 42 U.S.C. 5 1 3 8 2 ( a ) ( b ) ( 2 ) ( B ) . 

52see n. 8, a n t e .
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T h e  above, of course, is an arg u m e n t  -- it is not 

n e c e s s a r i l y  the law, w hich in final m e a s u r e  will be largely 

d e t e r m i n e d  by the f e d eral o f f i c i a l s  involved. The exp o s u r e  to 

e x i s t i n g  a s s i s t a n c e  pro g r a m s  -- at l east for those not wi t h i n  

the g r a n d f a t h e r e d  t r a n s i t i o n  c l a s s  -- m u s t  be con s i d e r e d  a risk 

of th i s  option.

E v e n  if, however, a n n u i t y  d i s t r i b u t i o n s  are c o n s i d e r e d  

" i n c o m e "  to various a s s i s t a n c e  programs, the corpus of ' the 

a n n u i t y  a c c o u n t  will not be. A pe r s o n  may be dis q u a l i f i e d  from 

a f e d e r a l  a s s i s t a n c e  p r o g r a m  not only if his income exceeds a 

c e r t a i n  level, but as well if he h a s  a l t e r n a t i v e  a v a i l a b l e

r e s o u r c e s  w h i c h  he can upon from at any time. However, in this 

instance, a true " a n n u i t y  c o r p u s "  does not exist -- since the 

only a n n u i t y  runs for the bene f i t  of the State. Moreover, even 

if f e d e r a l  o f f i c i a l s  we r e  to v i e w  the "co r p u s "  as b e l o n g i n g  to 

the individual, it cannot be w i t h d r a w n  prior to actual

d i s t r i b u t i o n .

G . State Social S e c u r i t y  System.

In large part b e c a u s e  of the need for a - lengthy 

t r a n s i t i o n  period with a s e l f - s u s t a i n i n g  annuity plan, this 

report also con s i d e r e d  the p o s s i b i l i t y  of a state social 

s e c u r i t y  s y s t e m  funded by a portion of the permanent fund 

d i v i d e n d s  d i s t r i b u t e d  under AS 43.23.

U n der this system, a s u f f i c i e n t  portion of each

r e s i d e n t ' s  p e r m a n e n t  fund d i v i d e n d  would be withheld each year
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to fund a r et i r e m e n t  p r o g r a m  d e s i gn ed  to pay each Al as ka  

r e s i d e n t  of 65 y e a r s  or older with o n e - y e a r ' s  r es i d e n c y  $250 per 

month, with a m o d e r a t e  c o s t  of living a d j u s t m e n t  each year.

In a ss es si ng  the f e a s i b i l i t y  of this option, the mo st  

im p or t a n t  v a r i a b l e  was the p ro je ct ed  gr o w t h  in A l a s k a ' s  elderly 

po pu lat ion . The d i f f i c u l t i e s  facing the feder al social securi ty 

s y s t e m  are due in part to an i nc re a s i n g l y  large p e r ce nt ag e of 

e l d e r l y  in the p op ul at io n .

For fiscal year 1983, the A la s k a  D e p a r t m e n t  of Labor

p r o j e c t s  that th ere w i l l  be some 13,672 e l d e r l y  in Al as ka  --

o 53
a p p r o x i m a t e l y  3% of A l a s k a ' s  popula tio n.  The D e p a r t m e n t  has

p r o j e c t e d  that that popula tio n,  as a p e r c e n t a g e  of all Alaskans,

w i l l  remain r e la tiv el y st at ic  through the year 2000, when, out

of a po pu lat io n of . 8 3 1 , 0 0 0  people, th ere  will be 25,158

e l d e r l y .^

We b e li ev e that those p r o j e c t i o n s  are overly 

c o n s e r v a t i v e ,  and do not take into a c c o u n t  the s ig ni fic an t 

n a t i o n w i d e  trend of in cre as ed eld e rl y popula ti on.  Nor do those 

p r o j e c t i o n s  include the r e t i re me nt  ye ars of the post World War 

II "baby boom" g e n e r a t i o n  -- wh ich will b e g i n  about the year 

2 0 1 0 .
A c c o r d i n g l y ,  in p r o j e c t i n g  the long term impacL of this 

o p t i o n  on p e r m a n e n t  d i v i d e n d  d is tr ib ut io n,  we have used the

^ A l a s k a  P op u l a t i o n  Overview, Al a sk a D e p a r t m e n t  of Labor,

5«id.

1 9 8 1
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n a t i o n a l  g r o w t h  p a t t er ns  pr ojected by the federal Social 

S e c u r i t y  A d m i n i s t r a t i o n ,  which are as follows:

YEA R % OF E L D E R L Y  P OP UL ATI ON

1950 8.1
2000 13.1
2025 19.5
2050 21.8

U s i n g  those ass umptions, Tr avelers' Insurance Co., on 

our behalf, c a l c ul at ed  the p e r c en ta ge  of permanent .fund 

d i v i d e n d s  w hi ch  would be required to fund a "pay as you go" 

sys tem.

For fiscal year 1983, the c a l c u l a t i o n s  are re latively 

s t r a i g h t - f o r w a r d .  G i v en  an ag gre ga t e d i s t r i b u t i o n  of some $169 

m i l l i o n  in pe rm an ent  fund d i vi de nd s this year, a p p r o xi ma te ly  25% 

wo ul d be nee de d to fund a "pay as you go sy st em . "

However, even ass um i ng  a 37, cost of living adj ust me nt 

in the pay m en t each year, the p er c e n t a g e  needed to fund the 

p r o g r a m  de creases. Thi s is be ca use  p e r m a n e n t  fund earni ngs  will 

in c re as e at a rate s u b s t a n t i a l l y  hi gh er  than inflation. From 

the year 1983 to 2000, the average fundi ng  re qu ire d would be 15 

to 19 percent of the di st ri but io ns,  while, in the years 2000 to 

2025 (and a s s u m i n g  c on ti n u e d  gro wth  in p e r m a n e n t  fund earnings) 

the fun din g amount would be 10-12 percent.

Thus, if the w i t h h o l d i n g  remains static at 25% over the 

c o u r s e  of s ev era l years, the resulta nt  exc es s would begin to 

bu ild a savi ngs  accou nt  of su bs tan tia l ma gn i t u d e ,  w hi ch at some



p o i n t  in the future w ou l d m a k e  the p r o g r a m  partially, or perh aps  

t o t a l l y  s e l f - s u st ai ni ng .

One obvious a d v a n t a g e  of this o p t i o n  is that 'it frees 

the g e n e r a l  fund from A L B  o b l i g a t i o n s  im mediately. Conversely, 

by m a t e r  ially reduc ing the an n ua l p e r m a n e n t  fund dividend, it 

o b v i o u s l y  raises some p o l i t i c a l  di ffi c ul ti es .

Ad d iti on all y, the soc ia l secur ity  o pt i o n  could li kew is e 

be tied to c o n t r i b u t i o n  h i s t o r y  -- a l t h o u g h  not in the precise 

m a n n e r  of the annu ity  option. Th e federal , social s ec uri ty  

s y s t e m  c u r r e n t l y  fully co ve rs  any ind iv id ua l who had "not less 

than one quar ter  of c o v e r a g e  ... for each calen der  el ap sin g 

a f t e r  1950 ... except that in no case sh all an individual be a 

fully insured i nd ivi du al un les s he has at least 6 qu a rt er s of 

c o v e r a g e . B e c a u s e ,  in the future, some portion of the 

b e n e f i t s  will be paid by the "s av i n g s  a c c ou nt " re su lti ng  from 

the sta tic  25% co nt rib ut ion , we b el ie ve  that a s-imilar 

c o n t r i b u t i o n  hi st o ry  r e q u i r e m e n t  could be e st ab li sh ed  in the 

l eg is l a t i o n .

E ve n mo r e so than the a nn ui ty  option, there would be no 

" c u r r e n t  ec on om i c b ene fi t" from the program. By re duc in g the 

p e r m a n e n *  fund d i s t r i b u t i o n  by 25%, and funding a retirement 

p r o g r a m  ':rom which the i n d i vi du al  may or may not ultimately 

be ne fit , we b e l i e v e  it e x t r e m e l y  unl ik el y that the IRS would 

c o n c l u d e  that the reduced sum is in some ma n n e r  taxable.

55^2 U.S.C. §A 1 4 ( a ) (1)
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More ver , we b e l i e v e  there is a su bst ant ia l lik elihood 

that the exi st in g ALB e x e m p t i o n  in federal law could be 

ret ain ed.  Indeed, s tr ip ped  to its essense this option does 

l i t t l e  m o r e  than alter the f un d i n g  source of the ALB  program.

T h e  pr im ar y risk of the pr o g r a m  is all the more 

a p p a r e n t  in light of the c u r r e n t  di ff i cu lt ie s with the federal 

s o c i a l  security' system. W h i l e  option F would be funded by a 

c u r r e n t l y  pu rch as ed annuity, younger Al ask an s would be 

c o n t r i b u t i n g  to this op t io n on the mere hop e that the re qu is it e 

a m o u n t  of pe rm an en t fund ear ni ng s would remain av ail ab le  for the 

p r o g r a m  w e l l  into the 21st century. The  "savin gs  account" 

c r e a t e d  by the static 25% w i t h h o l d i n g  is intended to al lev iat e 

that problem; however, re ga r d l e s s  of the rate of growth of that 

account, th er e is p la in ly  some risk in this o p t i o n . ^ 6

56 por example, under our pop ula ti on projections, there will 
be 30,747 el de rly  in Al as ka in the year 2000. The permanent fund 
d i s t r i b u t i o n s  for that year under AS 43.23 are es ti mat ed by the
D e p a r t m e n t  of R e v en ue  to be $792 million, of which, under our
st a t i c  25% withhold ing , $198 m i l l i o n  would be placed in the social 
s e c u r i t y  fund. In that year, wi t h a 3% COLA, the m a x i m u m  monthly 
b o n u s  will be a p p r o x i m a t e l y  $390. Even if every elderly Alaskan 
is e l i g i b l e  for full ben ef it s under the law's co nt ri bu ti o n 
r e q u i re me nt s,  the m a x i m u m  p a y m en ts  would be $120 m i ll io n -- with a 
s a v i n g s  ac c oun t d ep o si t be in g made in that year alone of $70 
mil l io n.  Of course, man y of these elderly may not be fully
eligib le,  and some who are e l i g i b l e  may not be residin g in Alaska
d u r i n g  that year.



Finall y,  there is some a d v a n t a g e  to' the ex is ti ng  

e l d e r l y  in this sy ste m over the a n n u i t y  option. Th e e xis ti ng

e l d e r l y  w o u l d  ha ve  a net loss of only ,25% of their per man en t 

fund di vid en d,  rather chan the e n t ir et y of the b en efi t under the 

a n n u i t y  app roach.

H . He al th  Ins ura nc e For Th e Elderl y.

Th e state of health in sur an ce  for the elderly, and

indeed for all Alaskan s,  has a l r e a d y  b e e n  the subject of

57 58
c o n s i d e r a b l e  study, and l e g i s l a t i v e  activity. 3 ec aus e

*
of the o b v i o u s  cr it i c a l  imp ortance of a d e q u a t e  he alt h care

c o v e r a g e  for A l a s k a ' s  elderly, the o p t i o n  of pr ovi di n g 

c o m p r e h e n s i v e  hea lt h insurance for A l a s k a ' s  older ci ti ze ns  in 

lieu of the lon ge v it y bonus w a s in clu de d in this report as an

opt i o n .

W h i l e  the Dep ar tm en t of Law re port found that health 

e x p e n s e s  we re  a ma jor use of the lo ng e vi ty  bonus for only 5.5% 

of its sample, the 1976 lo nge vi ty bo nus  study found that 29% of 

the bonus r e c i p i e n t s  used at least a p or t i o n  of the ALB for 

m e d i c a l  care, wh ile  11%. used a po r t i o n  of the bonus for

5  Q
" i n s u r a n c e  of all kinds." "

^ A l a s k a  C o m p r e h e n s i v e  He al th  Ca re  F in a n c i n g  Study, Bate lle  
H u m a n  Af f a i r  R e s e a r c h  Cen ter  ( 1 5 S 1)

>8 h b  641, 12th Leg. 1st Sess. (1961)

59 a LE Survey, op. cit. n. 9 at 22
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In fact, alm ost  all of A l a s k a ' s  eld er ly re ce iv e some 

kind of pu bl ie  or p ri vat e h ea l t h  c o v e r a g e  a s s i s t a n c e  -- eit he r 

t h ro ug h M ed ic ar e,  Medicaid, public and priv at e r et ir eme nt 

programs, V e t e r a n ' s  ben e fi ts  or the Ind ia n He a l t h  S e r v i c e / P u b l i c  

H ea l t h  Service.

W h e n  a s s e s s i n g  the h e a l t h  in sur an ce  option, the two 

o b v i o u s  q u e s t i o n s  are: (1) how severe are the gaps in exi st in g

coverage; and (2) h o w  much would it c os t to fill those gaps?.

The major so urc e of he al th  i ns ur an ce  c ove rag e for the

e ld er ly  in Ala sk a is ob vio u sl y M e d i c a r e  -- a federal insurance

plan which p r o v id es  h o s p i t a l i z a t i o n  for those e l i g i b l e  for

60
social se cu ri ty  and medic al i ns ur an ce  for an a d di ti on al  fee 

of S 1 2 . 2 0  per month.

Bo t h  t h e  h o s p i t a l  and m e d i c a l  i n s u r a n c e  c o n t a i n  
s u b s t a n t i a l  d e d u c t i b l e s ,  i . e .  t h e  f i r s t  $ 3 0 4  o f  t h e  h o s p i t a l  
b i l l  - -  and c o - p a yme n t  r e q u i r e m e n t s  ( 2 0% in t h e  c a s e  o f  m e d i c a l  
i n s u r a n c e . )

N u r s i n g  home c o v e r a g e  unde r  Me d i c a r e  i s  s e v e r e l y  
l i m i t e d  - -  c o n f i n e d  t o  p o s t - h o s p i t a l  c a r e  i n  a " s k i l l e d  n u r s i n g  
f a c i l i t y "  f o r  s h o r t  p e r i o d s  o f  t i m e .

I t  i s  d i f f i c u l t  t o  d e t e r m i n e  how many r e s i d e n t  A l a s k a n  
e l d e r l y  a r e  on Me d i c a r e  - -  a v a i l a b l e  s t a t i s t i c s  a r e  b l o a t e d  by 
Me d i c a r e  c l a i m s  s u b m i t t e d  by t o u r i s t s .  T h e r e  a r e  some 9 , 3 2 3

6 ° 4 2  U . S . C . S 5  4 2 6 . 1 3 9 5 ( c ) .  A p e r s o n  i n e l i g i b l e  f o r  S o c i a l  
S e c u r i t y  may o b t a i n  Med i c a r e  h o s p i t a l i z a t i o n  i n s u r a n c e  f o r  $ 1 1 3  
p e r  month



r e ti re d persons in A l a s k a  r ec ei v i n g  social securit.y -- and he nce 

e l i g i b l e  for M ed ic ar e.

The l a rg es t g r o u p  of el de rl y A l a s k a n s  in e l i g i b l e  for 

M e d i c a r e  are r ur al  resi den ts , p r i m a r i l y  Na t iv es ,  who  do not have 

a su ff ici ent  wa g e e a r n i n g  h i s t o r y  to q u a l i f y  for social 

sec ur it y.  All A l a s k a  Indians, Al e u t s  and Es k i m o s  are e l i g i bl e 

for IHS -- w h ic h p r o v i d e s  a broad range of s e r v i c e s  d e p e n d i n g  

u p o n  av ai l a b l e  fac il i ti es . IHS is, however, p r i m a r i l y  a di rec t 

p r o v i d e r  of f a c il it ie s -- it does not ma ke  cash pay me nt s for
i

s e r v i c e s  such a c u s t o d i a l  care in a nu rs in g home. Mor eo v er , it 

is c ur re n tl y fac ing  sev er e c ut bac ks  in areas such as 

r e i m b u r s e m e n t  for h e a l t h - r e l a t e d  travel e x p e n s e s ^ 2 .

The most c o m p r e h e n s i v e  he al th  c o v e r a g e  in A l a s k a  is, of 

course, Medicaid. To be e li gi ble  for Med ic a id , on e  must meet 

the State public a s s i s t a n c e  income limitations. As noted 

pr e v i o u s l y ,  there are c u r r e n t l y  some 2300 e ld er ly  Ala ska  

c i t i z e n s  on Me dic aid . M e d i c a i d  does cover v i r t u a l l y  unl imited 

n u r s i n g  h o m e  residency.

The most g l a r i n g  d e f ic i en cy  in A l a s k a  h e a l t h  care for 

the elde rly  is the lack of co ve r ag e for i n s t i t u t i o n a l i z a t i o n  in 

c u s t o d i a l  e n v i r o n m e n t s  su c h as n u r s i n g  homes. Nu r s i n g  home

s l l n t e r v i e w , Ms. P. Eubanks, Field Reo. So ci a l  Secur ity
Ad m in . (Feb. 24, 1983)

62interview, Ms. P. Ro b e r t s  IHS, (Feb. 23, 1983)
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r a t e s  in Alaska run from S90 to $172 per d a y 6 2 . Th e costs are 

s i m p l y  p r o h i b i t i v e  for an yo ne  not on M e d i c a i d  -- indeed, of the 

467 e ld er ly  A l a s k a n s  c u r r e n t l y  residi ng  in S ta te  n u r s i n g  homes 

(ot he r than the P i o n e e r s  Homes), all but 31 are there under 

M e d i c a i d ,  or A l a s k a ' s  G e n e r a l  Rel ie f M e d i c a l  As sis ta nc e.

Conver sel y, n u r s i n g  home rates in W as h in gt on , for 

example , have b e e n  e s t i m a t e d  by the D e p a r t m e n t  of He alt h & 

S o c i a l  Servi ces  to vary from S 50 - $ 60 per day. It is not known 

ho w  many elderly A l a s k a n s  are i n s t i t u t i o n a l i z e d  in lower 

f o r t y - e i g h t  cu st o d i a l  c ar e facilities; however, it is apparent 

that unless one is e l i g i b l e  for Pion eer  Ho me  placement, a 

n u r s i n g  home can be a f f o rd ed  if, at all, only by r e l oc at i ng  to 

the lower forty-eight.

T hree p r i v a t e  o r g a n i z a t i o n s  were asked to e s t i ma te  the 

p r e m i u m  amount r e q u i r e d  to s up ple me nt M e d i c a r e  and other 

c o v e r a g e  for A l a s k a ' s  elderly to p ro vid e he alt h insurance 

e q u i v a l e n t  to the e x i s t i n g  Public Employees' R e ti r e m e n t  System's 

r e t i r e e  coverage, and to include c o m p r e h e n s i v e  nu r s i n g  hone 

c o ve ra ge . Neither T r a v e l e r s  Insurance, nor Ae tna In sur an ce felt 

c a p a b l e  of p ro v i d i n g  an estimate.

However, in su ra nc e c on su lt an ts  f re q u e n t l y  used by the 

s t at e for matt ers  such as the public e m p l o y e e s  S u p p le me nt al  

B e n e f i t s  Sy s te m e s t i m a t e d  that to provide s u p p l e m e n t a l  co v e ra ge

5 3 Al a sk a  N u r s i n g  Home Census, Alaska De pa r t m e n t  of Health & 
S o c i a l  Service, 12/31/ 82



for Me dic ar e,  in sur an ce c o u ld  be pr ovi ded  at a p r e m i u m  of

a p p r o x i m a t e l y  $70 per in di vi du al  per month. This would include

c o m p r e h e n s i v e  n u r s i n g  home cov er age .

M e d i c a r e  is c u r r e n t l y  a pr i m a r y  insurer -- that is, the 

S t a t e  could p r ov id e for S u p p l e m e n t a l  cov er a ge  w i t h o u t

e n d a n g e r i n g  basic M e d i c a r e  eli gi bil ity . Mo reover, and in all 

likeli ho od,  s u p p l e m e n t a l  S t a t e  c o v e r a g e  could p ro pe rly  pr o v i d e  

o t h e r w i s e  u ni ns ure d Al as k a  N a t i v e s  with  those costs not c ov er ed  

by the Indian Hea lth  Service.

J
Th e  m aj or  d i f f i c u l t y  is Med icaid. Me di ca id  e l i g i b i l i t y

is very much  c o n t i n g e n t  upon the u n a v a i l a b i l i t y  of

" r e s o u r c e s " . ^  Cur rently, the State onl y pays ^8% of a 

M e d i c a i d ' s  patient bills. If a S t a t e  h ea l t h  in surance pol ic y 

was c o n s i d e r e d  a " r e so ur ce " the S ta te  could find itself f o ot i ng  

the e n t i r e t y  of a M e d i c a i d  p a t i e n t ' s  bill.

Of course, the S t a t e  woiId hardly need to " s u p p l e m e n t "

any M e d i c a i d  c o v e r a g e  -- M e d i c a i d  c o v er ag e itself b ei ng

e s s e n t i a l l y  inclusive. Th e  statute, c ou ld si mpl y exempt 

M e d i c a i d  r e c ip ie nt s from the c o v e r a g e  of the policy. The  issue 

posed by such an e n a c t m e n t  is whether the St ate  wo uld  be

f r u s t r a t i n g  the C o n g r e s s i o n a l  go als behind M e d i ca i d -- w h i c h  is 

to p r o v i d e  a health c o v e r a g e  m ea ns of last resort -- thereby 

r u n n i n g  afoul of the S u p r e m e c y  Clause.

^ 42 U.S.C. § 1 3 8 2 ( a ) ( 1 ) (B)

^ F l o r i d a  Lime L A v o c a d o  G r o w e r s  v. Paul, 373 U.S. 132 ( 1963)
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A s s u m i n g  that the S t at e could co nt inu e to m er e l y

s u p p l e m e n t  Medica re,  IHS facilities and e xi st i n g  p ri va te  and 

r e t i r e e  co verages, and that the consultants' figures are 

a c cu ra te , there remain two di ff ic ul t ie s with the he al th  

i n s u r a n c e  option. First, it is of no benefit to A l a s k a ' s  ne edy  

e l d e r l y  -- w h o  will me re ly  co nti nu e w it h Me d ic a i d  c o v e r a g e  at 

the p ric e of their l o ng ev it y bonus.

Second ly,  there is the po ten ti al ly  severe p r o b l e m  of

in - mi gr at io n.  If a ye a r' s  residency in A l a s k a 6 1̂ i e  all that 

w e r e  re qu ir ed  for free and unlimited n ur s in g home coverage, the 

p o t e n t i a l  of i n- mi g r a t i o n  may be severe. There are two 

p o t e n t i a l l y  j us t i f a b l e  c o m p o n e n t s  of the p r og ra m w h ic h could 

m i t i g a t e  this potential:

1. If a p ur p o s e  of the he a lt h insurance op t io n is to

a l l o w  Al ask a re sid ent s to c o n t i n u e  to reside in the state even 

if nu r s i n g  home c o v e r a g e  is required, nursing home c ov era ge

c o ul d be limited to A l a s k a  institutions, just as many states

6Sic is possible, alt ho ug h we b el iev e unlikely, that a court 
w ou ld rule that s up pl e m e n t a l  health insurance c o v er ag e would 
c o n s t i t u t e  a "basis n ec e s s i t y  of life" -- d r o pp in g the m a x i m u m  
p o s s i b l e  d u r a t i o n a l  r es id en cy  req ui re me nt  to 30 days. The pr o g r a m  
wo ul d be s u p p l e m e n t a l  to a host of ex is tin g a s s i s t a n c e  insurance 
pr og ram s,  and would not be based on need. See Memorial H osD ita l
v. M a r i c o p a  C o u n t y , 615 U.S. at 261.



limit r e s i d e n t  tuiti on d i s c o u n t s  to i n - st at e u n i v e r s i t i e s . ^  

The di f f i c u l t y ,  o bv iou sly , is that e x i s t i n g  A l a s k a n  n ur si ng  home 

c a p a c i t y  is limited. W h e t h e r  un li m i t e d  n u rs in g home c o v e r a g e  

for all A l a s k a n s  w oul d result in the e x p a n s i o n  of e x i s ti n g 

f ac i l i t i e s  is deba tab le ;

2. For the rea so ns  ci ted with  res pe c t to the ann uit y 

and social s e c u r i t y  options, e l i g i b i l i t y  for hea lt h insura nce  

c o v e r a g e  m i g h t  p r o p e r l y  be based upon c o n t r i b u t i o n  h is to ry  if

(a) a po r t i o n  of the i n di v id ua l' s p er m a n e n t  fund di vi de nd  is 

used to help fund the ins urance program; and (b) the funding is 

in ex ce ss  of c ur re nt  needs, in or der to ainass the same type of 

" s a v i n g s  a c c o un t"  e n v i s i o n e d  with respe ct to the so cial security 

opt i o n .

I . L O N G E V I T Y  BONUS PRE MI S ED  ON I N D I V I D U A L I Z E D  

R E L O C A T I O N  HARDSHIP.

As no ted in S e c t i o n  11(A), a n t e , there is some j ud ici al  

su p p o r t  for the v i e w  that it is p e r m i s s i b l e  for Ala sk a to 

e s t a b l i s h  a p r o g r a m  in te nde d to ben e fi t those who would suffer 

the mos t h a r d s h i p  by f i n a n c i a l l y - c o e r c e d  r e l o ca ti o n .from the 

state, and to m e a s u r e  that h a r d s h i p  in part by du ra ti on  of 

res i d e n e e .

This op ti on  re li es upon that support, and involves 

three steps:

6 ?S ta rn s v - Ma lk er son , 326 F.Supp. 234 (D. Minn. 1970), affa 
mem. 40 1 U.S. 983 (1971)
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1. c a t a l o g i n g  those cri te ri a w h ic h would 

d i f f e r e n t i a t e  those Al as ka  elde rl y who w ou ld  suffer rel ati ve ly 

m o r e  h a r d s h i p  by b e i n g  forced to retire ou t s i d e  the state, and 

who  need f i n a n c i a l  a s s i s t a n c e  in order to rem ain  in-state;

2. t r a n s l a t i o n  of those su bj e c t i v e  cr it er ia  to a

point sy s t e m  s im ila r to that used by the Al ask a C om m e r c i a l

f) R
F is he ri es  E n t r y  C omm is sio n;  and

3. s t r u c t u r i n g  of that point sys te m such that (a) 

a d m i n i s t r a t i v e  c os ts are minimized; and (b) succe ssf ul  

a p pl ic an ts  are c o n f i n e d  to a pool roughly e q u iv al e nt  in number 

to e x i st in g bo nus recipients.

Indeed, the s t ru ct ur e of this o pt i o n  is similar to the 

A l a s k a  Li mi te d Entry Act -- which tr anslates c er t a i n  very 

sub j ec ti ve  c r i t e r i a  -- such as "economic d ep e n d e n c e  on the 

fisher y" -- into an ob je c t i v e  point system. It does so, of 

course, at a b u r e a u c r a t i c  price -- ap pr o x i m a t e l y  $2.5 m i ll io n a 

year for a pool of ap p l i c a n t s  ori gi n al ly  roughly eq ui va le nt  to 

those which this o p t i o n  would affect. It also does so at other 

costs, which wil l be d is cu s s e d  below.

It is not d i f f i c u l t  to ca ta log  the criteria which would 

set our " r e l o c a t i o n  ha rds h ip " pool aside. D u r a t i o n  and 

c on t i n u i t y  of r es id e n c e  would be one criteria, as would, 

p e r h a p s :

1. income;

2. lo c at io n of family;

6 3 s e e  A S  1 6 . 4 3



\

3. l o c a t i o n  of property; and

4. ethnic, r e l ig io us , and c u l t u r a l  ties.

A l t h o u g h  in com e and dur at io n  of r e s i d e n c y  would play a 

r o l e  in d e t e r m i n g  el ig ib i l i t y ,  no one fa cto r a l o n e  wo uld be 

d ispositive.

It w o ul d not b e  d i f f i c u l t  to t r a n s l a t e  these factors 

int o a point system; nor  would it be p a r t i c u l a r l y  d i f f i c u l t  to 

s t r u c t u r e  that point s y s t e m  to limit the c las s of s u c ce ss fu l 

a p p l i c a n t s .  T h e  pr opo sa l,  however, does suffer from the 

f o l l o w i n g  d i s a d v a n t a g e s :

1. S i n c e m o s t  A l a s k a n  elderly h a v e  lived here m o r e  

th a n 10 years mo s t A l a s k a  eld erl y will su ffe r some dem on s ter able 

h a r d s h i p  from r e l o c a t i n g  e l se wh er e -- a l t ho u gh  a c er ta in  

p e r c e n t a g e  o b v i o u s l y  do no t re q u i r e  a l on ge v it y bonus to remain;

2. Th e  a l t e r n a t i v e  also  involves the e s t a b l i s h m e n t  

and funding of a new b u r e a c r a c y  -- an i n t ri si ca l ly  u n w o r t h w h i l e  

u nd er t a k i n g ,  but one w h i c h  n o n e t h e l e s s  would cost far less than 

s i m p l y  o p e n i n g  the cl ass to all elderly Al ask an s;

3. Perha ps the most obvious d i s a d v a n t a g e  is the 

b u r d e n  that it would p la ce  upon elderly A l a s ka ns  themselves. 

T h e r e  wo ul d p re s u m a b l y  be a lengthy a p p l i c a t i o n  form, together 

w i t h  e v i d e n t i a r y  r e q u i r em en ts , and in some cases, a d j u d i c a t o r y  

he a ri ng s.  The Li mi te d E n t r y  C o m m i s s i o n  is c u r r e n t l y  involved in 

s o m e  120 j u d i c i a l  a p p e a l s  -- a number w h i c h  is ei the r at or 

b e l o w  hi st ori c levels. A c c o r d i n g  to the C o m m i s s i o n ' s  FY1984

- 3 6 -



bu d ge t pr e s en ta ti on , there is a current b a c kl oa d of some 325 

a d m i n i s t r a t i v e  a d j u d i c a t i o n s .

A t t o r n e y s  w i l l  be required -- r e g a r d l e s s  of what 

e ff ort s are u n d e r t a k e n  to m ak e the process si mp l e  and informal. 

The d i f fi cu lt ie s fa ci ng  the e ld erl y a p pl ic a nt  are thus rather 

a p p a r e n t .

J. C-RANDFATHERING

This  report c lo s e s  with one of the s im pl er  a l t e r n a t i v e s  

opening the c l a s s  of longev ity  bonus r e c i p i e n t s  to all 

e l d e r l y  Ala sk an s  w i t h  one y ea r ' s  residency, and t e rm in at in g the 

p r o g r a m  for the future. P e rs on s eligible, or b e c o m i n g  eligible 

this year w i l l  be " g r a n d f a t h e r e d "  and will r e c e i v e  a lo ngevity 

bo nu s for life. T h e  fiscal impacts of this a l t e r n a t i v e  are, for 

FY1984, identical to op ti o n  A, and will o b v i o u s l y  d e c l i n e  in the 

fut ure  due to m o r t a l i t y  and relocation.

The o bv io us  a d v a n t a g e  of this p r o g r a m  is that it 

p r o t e c t s  those c u r r e n t l y  on the lon ge vit y bonus program. 

Equally, it d e p r i v e s  those app roa ch i ng  the age of 65 with any 

e x p e c t at i on  of r e c e i v i n g  a bonus.

We b e l i e v e  that this option is c o n s t i t u t i o n a l l y

permissi ble . The A l a s k a  Su p r e m e  Court shares the g e n e r a l  view 

of the c o n s t i t u t i o n a l i t y  of grandfathe. ing laws -- as long as 

the g ra nd f a t h e r e d  c la ss  itself is c o n s t i t u t i o n a l l y  d e f i n e d . ^  

P lai nly , the state l e g i s l a t u r e s

6 9c om m e r c i a l  F i s h e r i e s  Entry Commi ss ion  v. Apokedak, 606 
P . 2d at 1259-61.
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ha v e the right to t e rm in at e social p r o g r a m s  while p r o t e c t i n g  

those >ho h a v e  come to rely on their ben ef its .

A . C O N C L U S I O N

As noted at the outset, the p u rp os e of this re port is 

m e r e l y  to pr o v i d e  a t h r es hh ol d fea si bi li ty  review of v ar iou s 

o p ti on s for ame nd in g the lo nge vi ty  bonus program. T h r o u g h  

d i s c u s s i o n s  with a d m i n i s t r a t i o n  officials, le g i s l a t i v e  staff 

member s, c o n s u l t a n t s  and p r i v a t e  industry, we  have a t t e m p t e d  to 

h i g h l i g h t  the ma jor  issues s u r r o u n d i n g  ea c h a lt er nat iv e, and 

pr o v i d e  at least r o ug h  i nf o r m a t i o n  on each q u e s t i o n  raised. If, 

after the J u d i c i a r y  C o m m i t t e e  has i de nti fi ed two or three 

r e la t i v e l y  a t t r a c t i v e  options, the effort e x p en de d over the past 

three we ek s on 10 p r op os a ls  can be co nd e n s e d  into the pur su it  cf 

three, p r o p o s e d  l e g i s l a t i o n  and a more  i n tr ic at e  a n a l ys is  of the 

pr e f e r r e d  o p t i o n s  can be p r o m p t l y  transmitted.
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IN THE  S U P E R I O R  CO URT FOR THE STATE OF  ALASKA

FI RST  J U D I C I A L  DISTR ICT

RO DN EY  G. VEST

Plaintiff,

v

MA RIA N S C H A F E R  and STATE OF )
A L A S K A , )

Defendants. )
 )

Case No. 1 J U - 8 2 -1 10 3 Civ.

A G R E E M E N T  A N D  O R D E R  OF S E T T L E M E N T  

WHEREAS, in 1972 the Al a s k a  L eg is la tu re  enacted the ' 

Al as ka  L o n g e v i t y  Bonus P r o g r a m  (AS 47. 45. 01 0 e t . sea.) w hi c h 

c u r r e n t l y  provides, inter a l i a , for the payment of $250 for each 

month of co nti nu ed  r es id e n c y  by bona fide Al a sk a residents over 

the age of 65 wh o  were d om ic i l e d  in Alaska or. or before J an uar y 

3, 1959 and w h o have m a i n t a i n e d  a c o nt in uo us  do mi ci le  in Alaska 

for 25 years;

P ro gr am  is among other things, to reward e l de rl y Alaskans for 

their p a s t  co nt r i b u t i o n s  to the state and territory, and for past 

h a r d s h i p s  suffer ed  during te rr ito ria l and early statehood days.

AS 4 7. 45. 17 0;

WHEREAS, since 1972, the State of Alaska in good faith 

has a d m i n i s t e r e d  the L o n g e v i t y  Bonus P r og ra m in the belief that

WHEREAS, the p u rp os e of the A l a s k a  L o n g e v i t y  Bonus

A p p e n d i x  A
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the r e w a r d i n g  of prior r es id en cy  was a c on s ti t u t i o n a l l y  

p e r m i s s i b l e  purpose;

WH E R E A S ,  in uph olding the S t a t e ' s  p r i or  P er ma n e n t  Fund 

Di v id en d d i s t r i b u t i o n  program, the A la s k a  Supre me Court ruled 

that " r e w a r d [ing] those Al as k a  re si d e n t s  who have chosen to stay" 

is a c o n s t i t u t i o n a l l y  p e r m i s s i b l e  purpose. W i l l i a m s  v. Z o b e l ,

619 P . 2d 448, 460 (Alaska 1980);

W H E R E A S ,  J u s t i c e s  D im o n d  and Ma tt he ws , in di ssenting in 

W i l l i a m s  v. Z o b e l , b eli eve d that the L o n g e v i t y  Bonus P r og r am  

wo uld w i t h s t a n d  c on st it u t i o n a l  scr ut i ny  (619 P . 2d at 469, n.13);

WH ER EAS , on J u n e  14, 1982, the United States Supreme 

Court, in ir val id ati ng  A l a s k a ' s  prior P e r m a n e n t  Fund Di st ri bu t io n 

Program, ruled that a s ta tu to ry  purpose of rewarding p ri or  

r e si de nc y was c o n s t i t u t i o n a l l y  impermissible. Zobel v. W i l l i a m s , 

  U.S. __________ , 80-1146 ;

WHEREAS, because of the U.S. Supreme Co ur t's  decision 

in Zobel v. W i l l i a m s , it appears the L o n g e v i t y  Pro gra m may not be 

de eme d c on st it ut io na l ;

WH ER EA S,  a serious and good faith d i s a gr ee m en t has 

d e v e l o p e d  and the Alaska L e g i s l at iv e Council q ue st i o n s  w he th er 

the a p p r o p r i a t e  remedy is to ex pan d the class of re cipients oil 

m o n t h l y  l o n g e v i t y  bonuses, or a l t er n at iv el y,  to invalidate the 

ent ire  p r o g r a m  and cease pay men t of m on thl y bon use s to any 

p e r s o n ;

- 2 -
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WH ER EAS , this u n ce rt a in ty  regarding the appropriate

rem ed y de ri ves  from § 2, Ch. 205, SLA  1972, w hi ch provides, with

res p ec t to the L on g e v i t y  Bonus Program:

if any pro vis io n of this Act, or the 
a p p l i c at io n  of a p r ov is io n of this Act to 
any person or ci rcu ms ta nc es  is held invalid, 
this entire act shall be con si d er ed  invalid.

WHEREA S,  unless and until the q u e s t i o n  of appropriate

re me dy is re so l ve d by this court, or a s e t t l e m e n t  of this

c o n t r o v e r s y  is achieved, it is re asonable and p r ud en t that the

State of A l a s k a  conti nue  to ad mi ni ste r the L on ge v i t y  Bonus

P r o g r a m  in the manner provid ed by statute;

WH ER EAS , on July 6, 1982, Plaintiff Ro dne y Vest filed

the a b o v e - c a p t i o n e d  action, seeking as relief his inclusion in

the L o n g e v i t y  Bonus P r og ra m of "any . . . bona fide Alaska

r es ide nt  w ho  is 65 years or older....". Co mplaint, Prayer for

Relief, para. 2;

W H E RE AS , ON July 23, 1982, Pl ai ntiff Ve st  filed an

ame nde d c o m p l a i n t  seeking to have this case certified as a class

act io n u nd er  A l a s k a  Rule of Civil P r o c e d u r e  23 on behalf of all

bona fide A l a s k a n s  of the age of 65 or older, and further seeking

as a l t e r n a t i v e  relief the in val id ati on of the L o n g e v i t y  Bonus

Program, or the paym en t of re troactive bonu ses  "in amount equal

to what  they w ou ld have been entitled to obtain under the program

had the u n c o n s t i t u t i o n a l  criteria never bee n in place or



c c

en f orc ed ." F ir st  A m e n d e d  Com plaint, F r a y e r  for Relief, paras. 

4-6.

m o n t h l y  l o n g e v i t y  bonuses, and many of these re c ip ie nt s are of 

m od e s t  means, and d ep e n d  upon the m o n t h l y  bonus for sustenance, 

and the t e r m i n at io n of the longevity bonus payme nts  to these 

individual:; could ca use great and ir rep a ra bl e harm;

W H E RE AS , becau se  of the u n c e r t a i n t y  with respect to the

a p p r o p r i a t e  remedy, the parties are d e s ir ou s of settling this 

l i t i g a t i o n  in a m an n e r  which affords m e a n i n g f u l  relief to 

P l a i n t i f f  Vest and o t h e r s  sim il a rl y situated, but which also • 

en s ure s the c o n t i n u a t i o n  of m o nt hl y b onu s pay me nt s  to existing 

r e c i p i e n t s ;

a se t t l e m e n t  w h i c h  wi l l finalize and c o n s ti tu te  a full and final 

accord of the rights and liabil iti es  of the parties hereto;

s im il a r l y  s i t u a t e d  w i t h  Pl ai n t i f f  Vest -- to wit, bona fide 

A l a s ka ns  of the age of 65 or over —  w h o  are not cur re nt ly  

r ec ei v i n g  lo n g e v i t y  b onu s pa yme nt s because of the residency 

r e q u i r e m e n t s  of the statute;

of the rights of re ci pi ent s involved in this litigation, a 

o n e - y e a r  r es id en cy  re q u i r e m e n t  is reasonable, nec es s a ry  and 

a p p r o p r i a t e  in or de r to dem on st ra te  bona fide Ala sk a n residency;

W HE REA S,  there are curren tly  9,124 r e ci pi en ts  of

W H E RE AS , the parties are f ur the r d e s ir o us  of achievina

W HE REA S,  there may be as many as 4,000 persons who are

WH ER EA S,  the parties agree that, because c f the nature

-4-
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W H E R E A S , a full and final set tl em en t of the parties' 

rights and l i a b i l i t i e s  he r et o cannot be achie ved  until all 

p e r s o n s  s i m i l a r l y  s it ua ted  with Pl ai nt if f Vest are certified as 

class u nd er  A l a s k a  Rule of Civil P ro ce du re  23(c);

W H E R E A S ,  the s e t t l e m e n t  e n v i s i o n e d  by the p a r t i e s  

i n c l u d e s  the r e t r o a c t i v e  p a y m e n t  of l o n g e v i t y  b o n u s e s  to 

p l a i n t i f f  c l a s s  c o m m e n c i n g  and i n c l u d i n g  J u l y  1, 1982;'

W HE REA S,  the p ay me nt  of such r et ro ac ti v e bonuses to an 

e x p a n d e d  class of re c i p i e n t s  would require the a pp ro pr ia ti on  of 

sums above the amount cu rre nt ly  a p p ro pr ia te d for the lo nge vit y 

bonus pr o g r a m  for fiscal y e a r  1982-83. Moreover, and because of 

the Alask*. L e g i s l a t i v e  Co unc il' s view of the n o n - s e v e r a b i l i t v  

clause, q u o t e d  above (effecting the exp ansion of the class of 

l o n g e v i t y  bonus recipie nts ),  such paymen ts may require the 

e n a c t m e n t  of c ura tiv e legislation;

WH ER EA S,  it is therefore necessary, in order to 

e f f e c t u a t e  this settlement, for a p p r o p ri a te  l eg is la ti on  to be 

enacted;

W HE RE A S ,  the A l a s k a  Legisl atu re  is a co or di nat e branch 

of g o v e r n m e n t  of the State of Alaska, and is r ep re se nt ed  in this 

a ct i o n  by the A t t o r n e y  General;

W H E R E A S ,  n o t w i t h s t a n d i n g  the abt. ' A t t o r n e y

G e n e r a l  c a n n o t  in any m a n n e r  bind or c o m p e l  the A l a s k a  

L e g i s l a t u r e  in the e x e r c i s e  of its l e g i s l a t i v e  po we rs ;



f c
W H E R E A S , on July 16 , 1982, the A l a s k a  Le g i s l a t i v e  

C o un ci l m ov ed  to p a r t i c i p a t e  in the a b o v e - c a p t i o n e d  action as 

am i cu s curiae, it is agreed that the Al a sk a L e g i s l a t i v e  Co un ci l 

may p a r t i c i p a t e  in all n e g o t i a t i o n s  of any settlement, the filing 

of b r i e f s  and m a y  p ar t i c i p a t e  in oral arguments; however, the 

A l a s k a  L e g i s l a t i v e  Council agrees that it will not be invol ved  in 

d i s c o v e r y  p r o c e ed in gs  in the event the case is u l t i m a t e l y  

l i t i g a t e d  and w i l l  not become ot her wi se involved in a c c o r d a n c e  

w i t h  the terms of this se tt le me nt  agreement;

W HE REA S,  and while the Al a sk a L e g i s la ti ve  C o un c il  

ca n no t bind the A la s k a  Le g i s l a t u r e  in the exercise of its 

l e g i s l a t i v e  powers, the A l a s k a  L eg is la ti ve  Council can and is 

w i l l i n g  to commit its best efforts to the ena ct men t of 

a p p r o p r i a t e  l eg is la ti on  du r in g the first regular session of the 

13th A l a s k a  Legisla tur e;

WH ER EAS , and su bj ec t to (1) the c e r t if ic at io n of 

p l a i n t i f f  class, (2) the S u p e r i o r  Court's approval of a 

s e t t l e m e n t  p rop os al herein, and (3) the co mm itm en t of the Alaska 

L e g i s l a t i v e  C o un ci l to use its best efforts in the en act men t of 

a p p r o p r i a t e  legislation, pl ain ti ff class is agreed that such 

ac t io n wi ll  p ro vi de  full and adequate c on si d e r a t i o n  for the 

p r o m i s e  and a gr e e m e n t  of pl ain tif f class not to seek relief in 

any fo rm  with respect to the Lo ng ev ity  Bonus P r o g r a m  through and 

i n c l u d i n g  the ad j o u r n m e n t  of the first regular session of the

- 6 -
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13th A l a s k a  L e g i s l a t u r e  or June 30, 1983, w h i c h e v e r  ever event 

co me s firsc in time;

WH E RE AS , nothing herein is to be construed as an 

a d m i s s i o n  by the State of Alaska as to the un co ns t i t u t i o n a l i t y  of 

the L o n g e v i t y  Bonus Progra m;

WH E R E A S ,  except with respe ct  to the good faith of the 

State and its agents, nothing herein is to be co n st rue d as an 

a d m i s s i o n  by ei th er  p a r ty  in the ev ent the settlement agreed to 

here is not co nsummated;

N O W  T H E R E F O R E  THE PARTIES STIPULATE AN D AGREE AS

FO LL OW S:

1. All actions and p ro ce ed in gs  in the ab ove -c apt ion ed  

case, o th er  than:

(a) the certificat:.on of pl aintiffs class

(b) the approval by the S u p e ri o r Court for the State of 

Alaska, First Jud i ci al  D i str ict  of this proposed 

se t t l e m e n t  agreement, and

(c) any further approval by the court ne ce ss ar y to 

con s um ma te  the set tlement agreement after the 

c e r t i f i c a t i o n  of pl ai nt iff s class,

are stayed through and including the date of a dj ou rn me nt  of the 

first re g u l a r  sessi on  of the 13th Al a s ka  Le gis la tur e or June 

30th, 1983, w h i c h e v e r  event occurs first in time. Pro ce du re s for 

cl as s c e r t i f i c a t i o n  shall be su bm itted to the Co urt  for review no 

later than S ep t e m b e r  10, 1982, and the parties will request the

- 7 -
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Co urc to re n d e r  its or der with respect to the notice pr ocedures 

forthe said class no later than S e p t e m b e r  24th, 1982. Notice to 

the class shall be transmitted, along wi t h the proposed 

s e t t le me nt  and the co nd it i on s n e c e s s a r y  to ef fe ct uat e the 

settlement, on or before O c t o b e r  11th, 1982. The State of Alaska 

will u nd er t a k e  r e a s o n a b l e  efforts to a s s i s t  Pl ai n t i f f  to locate 

those p e r s o n s  65 y e a r s  or older as of J u l y  1, 1982, who have been 

bona tide Al as k a  res id e nt s in the state of Al as ka  for one year 

i mme dia te ly p r i or  to that date. In the event this settlement 

ag ree men t is not c o n s u m ma te d for w h a t e v e r  reason, but the class 

c e r t i f i c a t i o n  has been ce rtified by the court as set forth above, 

the P l a i n t i f f  shall not be pre cl u de d from seeking an e n l a r g em en t 

cf the class and a c er t i f i c a t i o n  thereof so as to include other 

persons ha v in g a sh o r t e r  residential d u r a t i o n  wit hi n the State 

and may a l s o  seek a g re ate r re tro a ct iv e recovery.

2. The A l a s k a  Leg is la ti ve  Coun cil  shall utilize its 

best effo rts  to secure the enactment, during the first regular 

s es sio n of the 13th Al as ka  Legisla tu re,  of the following 

legislation;

(a) L e g i s l a t i o n  which treats e q ua lly  all bona fide 

Al as ka  r es id en ts of the age of 65 or o ld er  with raspect to their 

re s id en ti al  q u a l i f i c a t i o n s  to receive any "l on ge vit y bonus 

pa yme nt s"  or any su bs ti tu te  benefits from J u l y  1, 1982 and 

th er ea ft er  for as long as the leg is l at ur e may det er m in e to 

continue such a program. Bona fide Ala sk a res idents are those

- 8 -
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who c o n t i n u o u s l y  r es ide d in the state for one y e a r  immediately 

p ri or to the date  of eligibil it y; and

(b) Any a pp r o p r i a t i o n  w hi ch  mi cht  be required to fund 

the l e g i s l at io n  d es cr i b e d  in par ag r ap h (a), including the 

r e t r o a c t i v e  p ay me nt  of bonuses.

3. If the A l a s k a  Le gis lat ur e passes legislation 

.described in 2 ( a ) — (b) above at any time during the first regular

sess ion  of the 13th A l a s k a  Legis lat ure  and the G o v er no r signs the 

said l e g i s l a t i o n  or o t h e r w i s e  al lo ws  2(a)-(b) to become law so 

that 2(a)-(b) w i l l  be e.ffective no later than N i n e t y  days after 

enacted, the a b o ve  ac ti o n  shall be di sm iss ed  wi t h prejudice, ■ 

subject only to the d e t e r m i n a t i o n  of at to rne y fees by the Court.

4. If the a b o v e - c a p t i o n e d  act ion  is dismis sed  under 

pa r ag r a p h  3 above, all claims or rights of any class member 

(except those class m e m b e r s  who exerci se  their right to opt out 

under Rule 23 of the 7,laska Rules of Civil Procedure), with 

res pec t to the L o n g e v i t y  Bonus Program, shall be merged into the 

judgment of d is mi ss al  and extinguished;

5. If the L eg is la ti on  de sc r i b e d  in 2(a)-(b) above is 

not enacted du ri n g  the first regular session of the 13th Alaska 

Le gis la tu re  or in any ev ent no later than June 30, 1983, then 

this agreem ent  shall be null and void, ex ce pt  that the Plaintiff 

and the class ce rtified, together with any additional members, if 

there is an e n l a r g e m e n t  of the class, m a y pro secute this case as

- 9 -



c c

if this agr eem en t had not been entered into, it being the intent 

of the parties that c e r t i f i c a t i o n  of the p la in ti ff  class, or the

e n l a r g e m e n t  thereof, shall not be affected if this ag reement

be co me s null and void;

6. The ob l i g a t i o n  of the Ala sk a L e g i s l a t i v e  Council 

under' 2 herein is c o n t i n g e n t  upon c e r t if ic at io n of pl aintiff 

c la ss u n de r A l a s k a  Rule of Civil P ro ce du re  23(c), which class 

s hall include eac h and e ve ry individual of the age of 65 or olce 

who, as of July 1, 1982, had co nt i n u o u s l y  resided one year 

im me di a te ly  p r ec ed in g that date within the State of Alaska, and 

in the event that a class is certified w h i c h  is less inclusive 

than as above des cr ib ed , the State of Ala sk a has reserv ed the 

right to waive the p r o t e c t i o n s  of this pa ra g r a p h  in whole or in 

part. Nothi ng in this p a ra g ra ph  is intended to mod ify  or affect 

the c e r t i f i c a t i o n  of the class or the right of the Pla in t if f to

enlar ge  the class if this ag ree me nt becomes null and void.

DA TED this day of _______________   , 1982 .

D A T E D

r A tt orn ey  for Defend 
Ma ria n S c h a e f e r  and 
State of Al a sk a

W I L S O N  L. CO NDO N 
ATTOR NEY  G E N E R A L

DATED:
A t t o r n e y  for Pl ain ti ff

H e n r y  J. Ca ma ro t 
Camarot, S a n d be rg  & Hunter
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for Alasisl 
Le gis la ti ve  Cou nci l 
Amicus Curiae

f^dr* w i l l i a m  Rucdy
Robertson, Monagle, 
Eastaugh & Br ad l ey

O R D E R

IT IS SO ORDERED.

DATED:
Hon. W a l t e r  Car peneti 
Superior Court J ud ge





 ,“.T---  V Hunuiiiv ur
(Number of Persona) A u  ELDERLY M E A N
T" *"'r——r-------« r r r r r r r r

Old Ag e  

Assistance

Payments to needy M onthly

Cash

546 802 n/a n/a Yes app 2300 246.70/mo. app 1200*

^includes 500 at 

risk in SSI

Toad Stamp 

Program

A federally funded Food cou- 

program designed to pons that 

promote the health are used 

of the natio n' s  in place 

population by of money 

raising the levels 

of n u trition among 

low-income households

490 650 810 970 

This is net monthly 

1ncomc

No 1700 $32 per person -0- 

(random samplIng 
of 10-clderly c a n o n .)

Snpp.1 omental 

Security 

Income(SSI)

Federally funded 

& administered 

program pro­

viding assis ta n c e  

to needy persons who 

are aged or disabled

100% federal funds

Monthly

Cash

28 4 . 3 0  426 . 40  n/a n/a 

(net)

Yes app 900 app $228 mo. 500
•H
•H
X

Energy

Assistance

Grants to low- 

income households 

to offset energy 

costs

Vendor 

home 

energy 

credit

$851 $1113 $1375 $1637 

(net)

Yes app. 1400 $475 300-400

General Relief 

(Med lea I)

100% state-funded, Vendor 

provides medical. Payment 

a ssis t a n c e  on be­

half of needy persons.

For elderly, primarily 

provides drugs for 

M e d icaid eligible .persons 

on OAA and SSI

$300 $400

O I*

same as SSI 

and /o r  OAA 

(net)

Yes, 

for 

e I d e r 1 y

2750 ellgibles $50/mo. app. 1475 

app. 30% of useage 

whom use belief 1 ts

t
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C le r k  V PFT (1 p o s i ti on )  ^ ' 2 S y 7 3 0

C l e r k  II PPT (3 p o s i t i o n s  3 / ,    ._____r

Tfs~8r^4-t O  P e > r j o H < U  S

As a r e s u l t  of the Zobel case, s t a t e  b en ef it s  w h i c h  are b as ed cn l e n g t h  of  

r e s i d e n c y  hav e come u nder scr uti ny.  In o r de r to me e t  the c o n s t it ut io n a l  

r e q u i r e m e n t  f o r  t rea ti ng  all re si de nt s  eq ua ll y ,  the A la sk a  L o n g e v i t y  Bonus 

P r o g r a m  s h o u l d  be m o d i f i e d  to a l l o w  b en e f i t s  to all q ua l i f y i n g  A l a s k a n  

re sid en ts .  This m e an s e l i m i n a t i o n  of t h e  e x i s t i n g  25 y e a r  r e s i d e n c y  

requi r e m e n ^ f p r  e s t a b l i s h i n g  A l a s k a n  d o m i c i l e  on or bef o r e  J an ua r y  3, 195S.

A s s u m i n g  t ha t  a one y e a r  A l a s k a n  r e s i d e n c e  w o u l d  be c o n s t i t u t i o n a l l y  a c c e p­

ta b l e ,  m a n y  pe o p l e w o u l d  i m m e d i a t e l y  b e c o m e  e l i g i b l e  for the B on us  who d o  not 

now qua l i fy . A lso,  it is b e l i e v e d  that some p e o p l e  fr o m  the l o w e r  48 o v e r  age 

G5 m a y  m ov e  to A las ka  in o r d e r  to r e c e i v e  the Bonus w he n  their o n e - y e a r  

r e s i d e n c e  is completed.

The actual n u m b e r  of additi ona l p e op l e  w h o  w o u l d  receive the B on us  is n ot  

known. How e v e r , e s ti m a t e s  by the D e p a r t m e n t  of A d m i n i s t r a t i o n  i nd i c a t e  th a t  

a p p r o x i m a t e l y  13, 228  pe rs on s  aged 65 a nd o lde r p r e s e nt ly  live in A l a s ka , and 

it is a s s u m e d  th at  a m a j o r i t y  of  t hes e peo ple  hav e lived in A l a s k a  for at  

l e a s t  one year.

The L o n g e v i t y  B onus p r o g r a m  has b ee n  g r o w i n g  u n d e r  e x i s t i n g  r eg ul a ti o n s  at  the 

rate of a p p r o x i m a t e l y  60 p e rso ns each  month. A f t e r  the i ncr eas e o f  3 , 80 3 

a p p l i c a t i o n s  e x p e c t e d  by the l i b e r a l i z a t i o n  of re s i d e nc y r e q u i r em en t s ,  the  

p r o g r a m  is e x p e c t e d  tc g r o w  at t h e  net rate of 89 persons per m o n t h  as a

g r o w i n g  n u m b e r  of A l a s k an s reach age 65 and re ma i n  in th e state f o r  r e t i r e­

ment.

An i n c r e a s e  in the L o n g e v i t y  B on us  s t a f f  will be  needed to ha n d l e  the initial 

f l o o d  of a p p l i c a t i o n s ,  an d c o nt i n u i n g  i n c re as e d  staff will be n e c e s s a r y  to 

p r o c e s s  the g r e a t e r  w o r k l o a d  of t he  e x p a n d e d  program.

T h i s  fiscal note offers an o p t i on  w h i c h  w o u l d  g r a d ua l l y  d e cr e a s e  the d r a i n  on 

the S t ate  t r e as ur y ,  w hi l e  a l l o w i n g  L o n g e v i t y  B on u s  reci pie nts  the o p po r t u n i t y  

to p l a n  for  fu t u re  d e c r e a s e d  inc om e  f r o m  State sources. The p la n is b a s i c a l l y  

to r e d u c e  the a m ou nt  of th e L o n g e v i t y  Bonus m o n t h l y  pa ym e n t s  by $25  e ac h  year,

until the p r o g r a m  is p ha s e d  out e n t i r e l y  &



T h e •L o n g e v i t y  Bonus was o r ig i n a l l y  d e s i g n e d  t o  be ph a s e d  cut by m a k i n g  o nly 

t h o s e  w h o  w e r e  A l a s k a n  r es i d e n t s  on o r  be f o r e  J a n u a ry  3, 1959 e li gi ble . The 

n e w  plan p r e s e n t e d  here e s c a l a t e s  t h at  p h a s e - o u t  process, w h i l e  m ee t i n g  all 

the legal and c o n st it u t i o n al  tests, a n d  at t h e  same time will a f f e c t the

  e x i s t i n g  L o n g e v i t y  Bonus r e c i p ie nt s in a m i n i m a l  way. A  loss of only $25 per

m o n t h  c o ul d  be a c c o m m o d a t e d  by o ld s t e r s  w ith i n s u f f i c i e n t  m o n t h l y  income by

 a p p l y i n g  f o r  a s s i s t a n c e  f r o m  atfroy  c Q u r c «LS-"auc-tt’ as the Old Age A ss i s t a n c e

p r o g r a m  of  t h e  D e p a r t m e n t  of He al th  a nd  Social Services. Increas ing  the 

i n co me  f l o o r  o f  this p ro g r a m  p r o v i d e s a  h u m a n i t a r i a n  level of s u p p o r t  for

l e s s  a f f l u e n t  olds ter s. This in cre as e is d e a l t  with in a sep ara te f i s c ^ 1 note 

s u b m i t t e d  by the D e p a r t m e n t  of  Heal th and  Social Services.

r-eji&tsc*
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T h e  plan w o u l d  res ult  in m o n t h l y  L o n g e v i t y  B o n u s  pa ym en t s  as follows:

FY 84 - $ 22 5 per  m o n t h

FY 85 - $ 2 0 0  per  m on t h

FY 86 - $ 175 per m onth

FY 87 •• $ 15 0 per m onth

FY 88  - $ 125 per m on th

FY 89 - $1 0 0 per m on th

FY 90 - $ 75 per mo nth

FY 91 - $ 50 per month

FY 92 - $ 25 per mo nth

FY 93 - Ph ase d O u t

i-m-rowf
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F o l l o w i n g  is a table showi ng h ow g r a n t  funds w e r e  c omputed u nd er this

* Expected A m o u n t Total

Nu m b e r of L o n g e v i t y L o n gev ity

Recipients Bonus B o n u s  Grants

FY 84 - 13,228 X $ 2 , 7 0 0 / y e a r =
$ 3 5 , 7 1 5 , 6 0 0

FY 85 - 14,296 X $ 2 , 4 0 0 / y e a r = $ 3 ^ , 3 1 0 , 4 0 0

FY 86 - 15,364 X $ 2 , 1 0 0 / y e a r = $ 3 2 , 2 6 4 , 4 0 0

FY 87 - 16,432 X $ 1 , 8 0 0 / y e a r = $ 2 9 , 5 7 7 , 6 0 0
FY 88 - 17,500 X $ 1 , 5 0 0 / y e a r = $ 2 6 , 2 5 0 , 0 0 0
FY 89 - 18,568 X $ 1 , 2 0 0 / y e a r = $ 2 2 , 2 8 i , 6 G 0
FY 90 - 19,636 X $ 9 0 0 / y e a r = $ 1 7 , 6 7 2 , 4 0 0
FY 91 - 20,704 X $ 6 0 0 / y e a r = $ 1 2 , 4 2 2 , 4 0 0
FY 92 - 21,772 X $ 3 0 0 / y e a r = $ 6, 5 3 1 , 60 0
Fy 93 - Prog ram pha s e d  out.
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SUMMARY: HB 36 "An Act relating to the longevity bunas program; and 
providing for an effective date."

The legislation would change the residency requirements of the Alaska 
Longevity Bonus Program (U7.45), in keeping with the recent Supreme 
Court decision on the Pecrranent Fund. Currently the ALB Program gives
$250 monthly bonus to persons 65 years of age or over who were: living in
the Territory of Alaska on or before January 3, 1959 and who lave main­
tained a continuous domicile in the Territory or State for 25 years.

This bill v/ould change those requirements, providing a person who is 65 
years of age or over, who is a state resident and who has been a resident
for not less than one year immediately preceding the date of application
may apply to the Commissioner of Administration for qualification to 
receive the monthly $250 bonus.

Section 3 of the bill defines "resident" with new language. The replaced 
language of this section defined "domicile" as(the place with which a 
person has a settled connection for determination of his civil status or 
other legal purposes because it is actually or legally his permanent and 
principal home.")

The bill also provides a retroactive clause to July 1, 1982, and states 
tint a person who was eligible to receive the bonus as of that date is 
entitled to receive accrued retroactive bonuses from 7/1/82, and a 
person reaching the age of 65 after 7/1/82 is entitled to receive the bonus 
payments beginning on the date of eligibility.

Immediate effective date clause.

There are currently three bills introduced in regard to the Longevity Bonus 
Program:

1) 1113 36 by Malone - House HESS Committee - changes residency from 25 years
to one year.

2) SB 200 by Rodey - AD Hoc Committee on Residency- repeals ALB for all
but those who are 65 or over and who have lived 
continuously in Alaska for one year before the effective 
date of the bill.

3) SB 215 by Ray - Senate Judiciary - Sets up an "Equal Retirement Benefit
Program". Establishes a separate account within the 
Ak. Perm. Fund, and also takes 12.5% of the income of the 
perm, fund earned during a fiscal year that is available 
for distribution and transfers that money to the 
Longevity Bonus Account. Estabxishes one year1 residency. 

(Senate Judiciary staff and Mr. Jon Tillinghast will be in attendance to 
explain this legislation and other proposals under review by the Senate.)

folder content:
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ALASKA STATE LEGISLATURE 
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F e b r u a r y  18, 1983 

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  M i l o  F ritz

V V
FROM: L e s l i e  L o n g e n b a u g h ,  R e s e a r c h  S t a f f

__ _ t ' .............  *"

RE: R e s i d e n c y  R e q u i r e m e n t  for L o n g e v i t y  B o n u s  P r o g r a m

. R e sea rch  R e q u e s t  N u m b e r  8 3 - 5 1

L i nd a  ojfey a s k e d  t h a t  w e  r e s e a r c h  th e r a t i o n a l e be h i nd  G o v e r n o r  S h e f­

f i e l d ' s  c o n s i d e r a t i o n  o f  a o n e - y e a r  r e s i d e n c y  r e q u i r e m e n t  for r e c i p i e n t s  

o f  S t a t e  l o n g e v i t y  b o n u s e s .  I ha'"? l is te d  t he  m a j o r  c o m p o n e n t s  o f  the 

a d m i n i s t r a t i o n ' s  r e a s o n i n g  below.

• A r e s i d e n c y  r e q u i r e m e n t  of m u c h  m o r e  t h a n  o ne  y e a r  m i g h t  not 

b e  f ou nd c o n s t i t u t i o n a l  in co u r t,  w h e r e  t he  S ta t e ' s  i n t e n t  w o u l d 

be s u b j e c t  t o  s o m e  s c r u t in y.  A l o n g e r  r e s i d e n c y  r e q u i r e m e n t  could 

i m p l y  t h a t  t he  i n t e n t  is t o . d i s c r i m i n a t e  b e t w e e n  e l d e r l y  A l a s k a n s  

o f  m a n y  y e a r s '  r e s i d e n c y  a n d  t h o s e  who h av e  a r r i ve d  m o r e  rec ent ly.  

T h e  U. S. S u p r e m e  C o u r t  d e c i s i o n  in Zobel_ m a k e s  it c l e a r  that 

suc h a d i s t i n c t i o n  is c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e .

° C o n s t i t u t i o n d  l y , t h e  S t a t e  can require: t h a t  r e c i p i e n t s  of  the 

b o n u s e s  b e  " b o n a fi d e  r e s i d e n t s , "  m e a n i n g  t h a t  t h e y  a re  c u r r e n tl y  

r e s i d e n t s  w ho  i n t e n d  t o  s tay . F o r  t he  e ld e r l y , f o r  w h o m  m o v i n g  

i s  o f t e n  a g r e a t e r  ordeal t ha n  it is for t he gene ral  p o p u l a t i o n ,  

c o u r t s  w o u l d  p r o b a b l y  v i e w  o n e  y e a r ' s  r e s i d e n c y  as an a d e q u a t e  

d e m o n s t r a t i o n  of the i n te n t  to stay. A r e s i d e n c y  r e q u i r e m e n t  of 

v e r y  m u c h  less t h a n  o n e  y e a r  (e.g., t h i r t y  days) c o u l d  be i n s u f­

f i c i e n t  t o  e s t a b l i s h  b on a  fide  resid enc y.

• A  o n e - y e a r  r e s i d e n c y  r e q u i r e m e n t  was par t of t h e  a c c o r d  r e a c h e d  

by t h e  S t a t e  a n d  R o d n e y  Vest last s u m m e r  w hen Mr. V e s t  a g r e e d  to 

w a i t  for a l e g i s l a t i v e  c h a n g e  in t h e  l o n g e v i t y  b o n u s  s t a t u t e  

t h a t  m i g h t  o b v i a t e  t h e  n e c e s s i t y  for h i s  suit.

I s p o k e  w i t h  R e b e c c a  R u r c h  in the  D e p a r t m e n t  of Administ.rationl, who. 

n o t e d  t h a t  the G o v e r n o r  is c o n s i d e r i n g  severa' o p t i o n s  f o r  l e g i s l a t i o n

Pouch Y, State Capitol 
Juneau, Alaska 99811 

(907) 465-3991

^ R e b e c c a  Burch, S pec ial  A s s i s t a n t  to t he  C o m m i s s i o n e r ,  D e p a r t m e n t  of 

A d m i n i s t r a t i o n ,  J u n e a u ;  t e l e p h o n e :  46 5- 22 0 0 .
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to  a me nd  t he  l o n g e v i t y  b on us p r og r a m . E a c h  o f  th e o pt i o n s  i n c l u d e s  a 

r e s i d e n c y  r e q u i r e m e n t  of o n e  year.

T h e  U. S. S u p r e m e  C o u r t  in J u l y  1982  s t r u c k  d ow n  a d i s t r i b u t i o n  sche me

fo r t h e  A l a s k a  P e r m a n e n t  Fun d d i v i d e n d s  t h a t  w a s  b as ed  on a s c h e d u l e  of 

l a r g e r  p a y m e n t s  f o r  t h e  l e n g t h  of pa s t  r e s i d e n c y  in t h e  state. The 

C o u r t  d e c l a r e d  t h e  d i s t r i b u t i o n  u n c o n s t i t u t i o n a l  whe n it f o u nd  t h a t  

f a v o r i n g  r e s i d e n t s  of l o n g e r  r e s i d e n c y  o v e r  rel ative n ew c o m e r s  did 

n o t  pass t h e  t e s t  of  " r a t i o n a l l y  f u r t h e r i n g  a l e g i t i m a t e  state i n t e r­

est , "  a n d  so v i o l a t e d  t h e  equal p r o t e c t i o n  c l a u s e  of t h e  F o u r t e e n t h  
A m e n d m e n t . 2

The C o u r t ' s  o p i n i o n  in Zobel c l e a r l y  l i m i t s  the S ta t e' s  a b i l i t y  to

r eq u i r e  l o n g e v i t y  b o n u s  r e c i p i e n t s  t o  h a v e  been r esi den t in t h e  s t a t e

not only f o r  t he p r e c e d i n g  t w e n t y - f i v e  y e a r s  but b e fo r e  S t a t e h oo d  (AS 

4 7. 4 5 . 0 1 0 ) :

A l a s k a ' s  r e a s o n i n g  c o u l d  open t he  d o o r  to s t a t e  a p p o r t i o n m e n t  of 

o th er  ri g h t s ,  b e n e f i t s  a n d  s e r v i c e s  a c c o r d i n g  t o  length of r e s i­

dency. It w o u l d  p e r m i t  t h e  st at es  t o  d i v i d e  c it i z e n s  into e x p a n d­

ing n u m b e r s  of p e r m a n e n t  c l a s s e s .  Suc h a res u l t w o u l d  be c l e a r l y  

i m p e r m i s s i b l e . ___

T he  C ou rt  t o d a y  r e a f f i r m s  the  i m p o r t a n t  p r i n c i p l e  t ha t, at l east 

w i t h  r e s p e c t  t o  d u r a t i o n a l - r e s i d e n c y  d i s c r i m i n a t i o n ,  a S tat e's  

d e s i r e  to " r e w a r d  c i t i z e n s  for past c o n t r i b u t i o n s "  is "cl e a r l y not 

a l e g i t i m a t e  s t a t e  p u r p o s e .'1 ( E m p h a s i s  adde d; f o ot n o t e s  o m i t t e d . ) 3

S i n c e  J u n e  1 982 , w h e n  t h e  U. S. S u p r e m e  C o u r t  h a n d e d  d ow n  t h e  Zobel 

d e c i s i o n ,  t he  S t a t e  A t t o r n e y  G e n e r a l ' s  o f f i c e ,  b o t h  on i t s  own  and  at' 

t h e  i n s t i g a t i o n  of civil sui ts,  has e x a m i n e d  t h e  r e s i d e n c y  r e q u i r em en ts  

of several S t a t e  p r o g r a m s .  A s s i s t a n t  A t t o r n e y  General D e b r a  V o g t fi 

e m p h a s i z e d  t h a t  the c o u r t s  w o u l d  c o n s i d e r  e ach such p r o g r a m  d i f f e r e n t l y .  

The m a x i m u m  a l l o w a b l e  d urat ion al r e s i d e n c y  r e q u i r e m e n t  w o u l d  v a r y ,  

d e p e n d i n g  u p o n  t h e  p a r t i c i p a n t s  in the p r o g r a m  and t h e  i n t e n d e d  result 

of t he  l e g i s l a t i o n ,  a m o n g  o t h er  c o n s i d e r a t i o n s .

In 1982, R o d n e y  V e s t  f i l e d  suit a g a i n s t  the  State, a l l e g i n g  t h a t  his 

c o n st i t u t i o n a l  r i g ht s h a d  been v i o l a t e d  by t h e  r e s i d e n c y  r e q u i r e m e n t

2 Zobel v. W i l l i a m s ,  U. S. ______, 72 L . E d . 2d 672 (1982).

3 Ibid.

^ D e b r a  Vo gt,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  J u n e a u ;  t e l e p h o n e :  4 6 5 - 36 0 0 .
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fi xed  by s t a t u t e  f o r  the l o n g e v i t y  b o n u s  p r o g r a m .  H a v i n g  m o v e d  to the 

s t at e  s h o r t l y  a f t e r  S t a t e h o o d ,  Mr. V e s t  was i n e l i g i b l e  for be ne f i t s  

u n d e r  the  r e q u i r e m e n t  t ha t  r e ci p i e n t s  d a t e  t h e i r  r e s i d e n c y  in the s ta te 

f r o m  on o r  b e f o r e  J a n u a r y  3, 1959. T h e  D e p a r t m e n t  of La w ,  c e r ta in  

t h a t  t he  c h a l l e n g e d  r e s i d e n c y  r e q u i r e m e n t  w o u l d  no t ho l d  up n court, 

p e r s u a d e d  Mr. V e s t  t o  s u s p e n d  h is  s u i t  u ntil  t h e  1983 l e g i s l a t i v e  

s e s s i o n  c o u l d  a m e n d  t he  r e s i d e n c y  r e q u i r e m e n t .

In s t u d y i n g  t h e  c o n s t i t u t i o n a l i t y  of d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s ,  

t h e A t t o r n e y  G e n e r a l ' s  o f f i c e  has u s e d  c r i t e r i a  t h a t  d e r i v e  f r o m  the  

S u p r e m e  C o u r t ' s  d e c i s io n  in Zobel a n d  f r o m  o t h e r  S ta t e  a n d  federal case  

law. In an o p i n i o n  of J u l y  14, 1 98 2, A s s i s t a n t  A t t o r n e y  General Ken 

V a s s a r  t r a c e d  t h e  e v o l u t i o n  of t h e  t e s t s  u s e d  by t h e  U. S. S up r em e  

C o u r t  in d e t e r m i n i n g  the c o n s t i t u t i o n a l i t y  of du rat io na l  r e si d e n c y  

requi r e m e n t s . 3

.. .i t a p p e a r s  t h a t  the [U. S. S u p r e m e ]  C o u r t  had a r r i v e d  at a 

t h r e e - s t e p  a n a l y s i s :  (1) d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  n e c e s­

sa r i l y  i n v o l v e  c l a s s i f i c a t i o n s  w h i c h  call i n t o  i ss ue  t h e  equal 

p r o t e c t i o n  c l a u s e ;  (2) a d ur at i o n a l  r e s i d e n c y  r e q u i r e m e n t  w h i c h  

p e n a l i z e s  t h e  e x e r c i s e  of t he  r igh t to travel r e q u i r e s  st r i c t 

s c r u t i n y _ u n d e r  t h e  c o m p e l l i n g  s t a t e  i n t e r e s t  t e s t ;  a n d  (3) a 

p e n a l t y  c a n  be f ou nd  e i t h e r  t h r o u g h  i n f r i n g e m e n t  of a f un d a m e nt al  

r ig ht (in a d d i t i o n  t o  t h e  right to t r a v e l ) ,  such as v o t i n g ,  or 

t h r o u g h  denial of a b as i c  n e c e s s i t y  of life, such  as w e l f a r e  or 

m e d ic a l  s e r v i c e s .  (Emp has is in o r i g i n a l . )

If a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  is f o u n d  to i nf r i n g e  u p o n  or 

de ny  a b a s i c  n e c e s s i t y  of life or a f u n da m e n t a l  right, the b u r d e n  of 

j u s t i f y i n g  t h e  c o n t i n u e d  e x i s t e n c e  of t h e  r e q u i r e m e n t  f a l l s on the 

State. T h e  S t at e  m u s t  s h o w  not o n l y  t h a t  t h e  i n f r i n g e m e n t  f u r t h er s 

so me  l e g i t i m a t e  s t a t e  i n t e re st , bu t that it f u r t he rs  tha t i n t e r e s t  

d i r e c t l y  a n d  e x p e d i e n t l y . ^

5 1982 A l a s k a  O p i n i o n  A t t o r n e y  General N u m b e r  7, J ul y 14, 1982.

^ Th e  f ede ral  C c u r t  in Zobel fou nd t h a t  the  P e r m a n e n t  F u n d  d iv i d e n d  

d i s t r i b u t i o n  p l a n  f a v o r e d  l o n g - t i m e  r e s i d e n t s  in a m a n n e r  t h a t  w as not 

c o n n e c t e d  t o  t h e  s t a t e d  i n t e n t  of t h e  l e g i s l a t i o n ,  "i.e., k e e p i n g  r e s i­

de n t s  in t h e  s t a t e  and e n c o u r a g i n g  t h e i r  a c t i v e  i n t e r e s t  in the  w e l l­

bei n g  of t h e  P e r m a n e n t  Fund. B e c a u s e  it f o u n d  tha t the  m e a n s  did not 

p a s s  the f i r s t  t e s t  of b e i n g  r a t i o n a l l y  r e l a t e d  to t h e  st a t e d p u r p o s es ,  

t h e  C o u r t  did not go on t o a d d r e s s  t h e  q u e s t i o n  cf w h e t h e r  the ends 

(the l e g i s l a t i v e  p u r p os es ) w e r e  c o m p e l l i n g  e no u g h  t o pe rm it  a d i s t i n c­

tio n  a m o n g  r e s i d e n t s  on t h e  basis of t h e  len gt h of t h e i r  r e s i de nc y.
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A s s i s t a n t  A t t o r n e y  Gener al D e b r a  V og t has p a r t i c i p a t e d  in t h e  a d m i n i s­

t r a t i o n ' s  d i s c u s s i o n s  a b o u t  t h e  f u t u r e  of th e l o n g e v i t y  b o n u s  program. 

She a n d  o t h e r s  .have c o n c l u d e d  i n f o r m a l l y  t h a t  a o n e - y e a r  r e s i d e n c y  

r e q u i r e m e n t  for t h e  l o n g e v i t y  b on us  p r o g r a m  w o u l d  a lm o s t  c e r t a i n l y  pass 

t h e  f e d era l t e s t s  d e s c r i b e d  abov e. A c c o r d i n g  to t h e i r  a n a l y s i s ,  a 

d e l a y  of o n e  y e a r  b e f o r e  r e c e i v i n g  l o n g e v i t y  b on us e s  does  n o t  i n f r i n g e  

a f u n d a m e n t a l  right. M o r e o v e r ,  s he  f eels t h a t  the l o n g e v i t y  b on us  of 

$ 2 5 0  p e r  m o n t h ,  w h i c h  is n o t  ba sed  on need, w o u l d  not be f o u n d  by a 

c o u r t  t o  be  a "ba sic  n e c e s s i t y  of l i f e . "7

Ms. Vogt s t a t e d  t h a t  t h e  c o u r t s  w o u l d  be m o s t  likely t o  u p h o l d  a S t a t e  

s t a t u t e  r e q u i r i n g  o n e  y e a r ' s  r e s i d e n c y  if the l e g i s l a t i v e  i n t e n t  w e r e  

to e n s u r e  t h a t  o n l y  "bona f i d e "  r e s i d e n t s  p a r t i c i p a t e  in t h e  p r o g r a m , 

the e l d e r l y  t e n d  t o  be l es s  m o b i l e  tha n o th er  p o p u l a t i o n  g ro up s ;  for 

t h i s  r e a s o n ,  a c o u r t  w o u l d  p r o b a b l y  c o n s i d e r  a r e qu i r e m e n t  of o ne  y e a r ' s  

r e s i d e n c y ,  r a th e r  t h a n  t w o  y e a rs '  o r  longer, t o  be a d e q u a t e  a s s u r a n c e  

of t h e i r  bo n a  fide  s ta t u s .  Ms. Vogt e m p h a s i z e d  t h e  i m p o r t a n c e  of a 

s t a t u t e ' s  i n t e n d e d  re sul t w h e n  a c o u r t  s c r u t i n i z e s  a ny  l e g i s l a t i o n .

F or  y o u r  i n f o r m a t i o n ,  t h e  f o l’ow i n g  a r e  a f e w  of the  S h e f f i e l d  a d m i n i s­

t r a t i o n ' s  m a n y  i dea s r e g a r d i n g  the  f u t u r e of t he  l o n g e v i t y  b o n u s  p r o­

gram, as d e s c r i b e d  b y  Ms. V o g t : ___

1) p h a s i n g  out the p r o g r a m  a l t o g e t h e r ,  ove r several m o n t h s  or y e a r s ;

2) g r a d u a l l y  d i s c o n t i n u i n g  t h e  l o n g e v i t y  bonus p r o g r a m  a n d  s t r e n g­

t h e n i n g  the Old  Age A s s i s t a n c e  pro gram, w h i c h  is b a s e d  on need;

3) o p e n i n g  t he  p r o g r a m  to all A l a s k a n s  o ve r (35 y e a r s  ol d;

4) d e v i s i n g  a t w o - p a r t  p r o g r a m ,  o ne  p o r t i o n  to p r o v i d e  l o n g e v i t y  

b o n u s e s  (much s m a l l e r  t h a n  t h e  prese nt p a y m e n t s ) t o  all A l a s k a n s  

o v e r  65 y e a r s  old, a nd  the o t h e r  part,, w it h  l a r g e r  p a y m e n t s ,  to 

be b as ed  on n ee d ;  a n d

5) p r o v i d i n g  m ed ic a l  c a r e  or i n s u r a n c e  for the e l d e r l y  in o r d e r  to 

m i t i g a t e  one of t h e  m o s t  e x p e n s i v e  c o m p o n e n t s  of r e m a i n i n g  in 

A l a s k a .

* * *
If y o u  h a v e  q u e s t i o n s  or a d d it i o n a l  needs for r e se a r c h ,  p l e a s e  call on 

us..

7M s . Vo g t  n o t e d  tha t t r a n s f e r r i n g  S t a t e  funds to p e r s o n s  o v e r  6 5  is 

c o n s i d e r e d  by co ur ts  to be c l e a r l y  c o n s ti t u t i on al  b e c a u s e  of the 

d i m i n i s h e d  c a p a c it y  for e a r n i n g ,  t h e  i n c r e a s e d  h e a l t h  cost s, an d 

o t h e r  l i a b i l i t i e s  t h a t  ar e e n d e m i c  among the  el de r l y .
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MEMORANDUM

To: Rep. Milo Fritz, Co-Chair
House HESS Committee

February 8, 1983

From: Linda Otey, Committee Assistant
House HESS Committee

The following is an update with regard to the status of Alaska's 
Longevity Bonus program and its constitutionality.

As you know, the State is under court order, through the case of 
VEST vs. SCHAFFER & STATE OF ALASKA, to secure the enactment, of 
legislation that treats equally all persons of the age of 65' or 
older, who have been residents of the State of Alaska for one 
year or longer with respect to their residential qualifications 
to receive any longevity bonus payments or substitute benefits from 
July 1, 1982.

Since this case was filed during the Legislative Interim, the 
Legislative Council was specifically ordered to see that the inequitable 
situation is remedied.

To date, there is only one- bill in the House, HB 36 by Malone, dealing 
with this issue. The legislation simply deletes the "25-year residency 
requirement" and inserts a "one-year residency requirement". The 
effects of HB 36, if enacted, would be an expanded extension of benefits 
from l.he current number of approximately 9000 recipients to an 

. additional 4000 recipients. This idea appears to be unpopular 
(especially in the Senate) for two reasons:

1. The State cannot afford fiscal impact.

a. Current lav; - $250 x 12 mo. = $3,000 x 9000 recipients
= $27 mill annually ± 4000
° recipients 13 3S1 mill, 

annually

2. The State would prefer not to promote "transient residency" for
purposes of collecting Alaska Longevity Bonus (ALT.).



Therefore, the basis question is: Can a program be enacted which does
not extend benefits to all persons 65 or over who are and have been
residents for a period of not less than one year?

Another major question is: What effect does receipt of the Bonus have
on an individual's receipt of social security and other old age 
benefits, state and federal?

In speaking to the later question, a briefing was held today with the 
Division of Public Assistance personnel. Explanations of various 
programs were presented. A few important facts disclosed were:

1) If the ALB program were to be repealed and re-enacted, rather 
than amended from its current form, a social security income exemption 
on the federal level that applies only to Alaska's Longevity Bonus 
program, will no longer be in effect, allowing for the Bonus to become 
taxable. (P.L. 94602) Copies available.

2) A  possible change in the program with the criteria for 
eligibility being based on need rat .er than residency:

a. programs of the "need" status are also exempt from SSI
b. the definition of the "need" could be specific: and not 

necessarily tied to other statute definitions
c. need status is less likely to effect other adult public

assistance programs

3) — Grandfathering clause for present recipients by showing a 
reliance on the State in relation to an applicant's current living 
standard.

4) Criteria perhaps utilized when looking at other program 
receipts being utilized by applicant.

5) Strong feelings for continuing ALB under the Department of 
Administration. It was noted that is is politically unpopular to place 
the elderly benefitting from the bonus program under a "welfare system" 
as in those categories under the Division of Public Assistance.

There was a request for a complete list of "needs" programs o tainable 
on both State and Federal levels. Once received, a more in-dapth review 
of their effects on ALB recipients will be available.

As a bottom line, the Legislative Council has set a March I completion 
date by which to choose a workable route and introduce legislation 
accordingly. Various methods (listed above) are in the reviewing 
process as alternatives to the constitutionality problem in regards to 
the Alaska Longevity Bonus program.



The Durational Residency Requirement, which is in need of resolve, is 
cited in 54 sections of Alaska’s statutes. Four other citations with 
potential for controversy are also included under Special Old Age 
Programs and exist because of the length of the residency requirement. 
Consequently, the following programs must also be resolved:

1. Alaska Longevity Bonus - 25-year requirement
2. Pioneer's Home Program - 15-year requirement
3. Senior Citizens Special Assessment Exemption - 12-month reqmt.
4. Senior Citizens Exemption from Fishing License Requirement -

30-year requirement

cc: Rep. Tischer
Longevity Bonus File

LO/hb



S T A 7 2  OF A L A S K A

P R E L I M I N A R Y  S T A T E M E N T  OF FI S C A L  IMPACT

Bill No: H.B. 3 6 ______________^ ___________________________ Date  on Bill: J a n u ar y  17, 1983

Title: An Act r e l a t i n g  to the lo ng ev i t y  b on us p r o g r am _______________________________________

Sponsor: M a l on e _____________________________________________________________________________________

Requestor: ________________________________________________________________________________________________

1. E s t i ma te d  fiscal impacts on:

a. E x p en dit ure s:

(Thousands of Dollars)

FY 83 FY 84 FY 85 FY 86
Capital

Op e r a ti ng -0- 12,037.5 1 2, 060.4 12, 626 .4

Total -0- 12,037.5 12,060.4 12,626.4

b. Revenues:

Revenue

2. Source of funds to o f f s e t  fiscal impact of bill: 

General Fund

3. A s sum pti ons : [a) Re s i d e nc e r e q u i re m e n t s  w o u l d  c ha ng e  f r o m  25 y e a r s  to one yea r, and

the r e q u i r e m e n t  for  d o m i c i l e  in Ala ska  on o r  b ef o r e  J a n u ar y  ?■ i959, w o u l d  be e l i m i­

nated. (b) An e s t i m a t e d  3,803 addi tio nal  p e rson s w o u l d  i m me d i a te ly  b e co m e  el ig ib l e

un der  the n e w  "egulatioris. (c) R e t r o a c t i v e  p aym en ts  in a total amo u n t of $5 25 , 0 0 0  

w ou l d  bec o m e  due to a p p r o x i m a t e l y  324 persons.

4. Disclaimer:

This s t at e m e n t has not b een re vi e w e d  by the 0MB in the O ff ic e  of the Governor.

Phone: 46 5-4 40 1Prepared B y : - ________ _ _ _ _ _

Division: P i o n e e r s '' B ene fit s

irqe hrfe

A pp roved by C o mm is si one r: 

Department: -

5. Distribution:

Original to L e g i s l a t i v e  Finance 

Copy to 0MB

  Copy to S p o n s o r

Copy to R e q u e s t o r

Date: F e b r ua ry  23, 1983

Date:___________/ Z 3 _________

2/8/83
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STATE OF A L A S K A

PRELIMINARY S T A T E M E N T  OF FISCAL IMPACT

Bill No.: H ous e Bill No. 39__________  Date on Bill: J a n u a r y  17, 1983

T i t l e : "An A c t  re lat in g to ser v i c es  to p r e g n a n t  w o m e n . 11____________________________

Sponso~  M. M i k e  Miller'

Reques tor :_____________________________________________________________________________________________

1. E s t i m a t e d  fiscal impac ts on:

a. E xp end itu res :

__________________________________ (Thousands o f  Dollars)

FY 83 FY 84 FY 85 T F 8 6 ...

Capital -0- -0- -0-

O p e r at in g '  '1, HTTL 1,841.3 r , w ; ' 6  ■
Total 1,737.1 1,841.3 1,907.6

b. Revenues:

Revenue

2. S o ur c e  of funds to o f f s e t  fiscal impact of  Bill:

R e s p o n s i b i l i t y  for  the i d e n ti f i c a ti on  of f und ing  is that of the a u t h o r  of the Bill.

3. A ss u m p t i on s:

This Bill p rov id es  f or  e x p a n s i o n  of p r e g n a n cy  r e late d heal th and  social ser vic es and 

a ut ho r iz e s  :State f u n d i n g  of the cost o f  non-me dic al s er vi ce  for  p regnant w om en 

e x p e r i e n c i n g  social and  e co n o m i c  d i f f i c u l t i e s  du r i ng  the prenatal and p o s t p a r t u m  

periods.

4.

In 1981 t here w e r e  10,081 births to A l a s k a n  residents, 

u n m a r r i e d  women.

1981 Births to U n m a rri ed  W omen 

A g e  o f M o t h e r

1,642, or 16%, were  bir th s to

13 - 19 

20 - 24 

25 - 29 

30 - 34 

35 - 39 

40 - 45

Number of Bi rths

621

335

106

30

8
w

D i s c lai mer :

This s t at em en t  has not bee n rev iewed by the 0MB in the O f f ic e of the Governor. It does 

not r e p r es e n t  the "polic y o f the S h e ffi eld  A d m i n i s t r a t i o n  or the final e s t i m a t e  of 

fiscal impact.

P re pared By:_ 

Division:

)ivis4en of F ^ i l y ^ a n c W & u t h ,  Ser vic es Phone: 4 6 5 - 3 1 70

Date:

Ap pro ved  by C o m m i s s i o n e r  

D epartment: / / J T S

5. Di st r i b u t io n:

Or iginal to L e g i s l a t i v e  Finance 

C o py  to 0MB 

C o py  to S p o n so r  

C o p y  to R e q u es to r 2 / 8 / 8 3



The D e p a r t m e n t  a s sum es that the s erv ic es  d el in e at e d  in this Bill would 

be u t i l i ze d  m o s t l y  by u n ma rri ed wo m e n .  Using this pool as the target 

group, th e D e p a r t m e n t  w ou l d  f u r t h e r  a s s um e that the mo r e  youthful 

un ma rr i e d  w o m e n  (ages 13-24) w o u l d  be mor e m or e  lik ely  to utilize 

m a t e r n i t y  and f o s t e r  hom e care; w h e r e a s  the o l d e r  g roup  (ages 25-45) 

w o u l d  u til ize  the c o m m u n i t y  ser vic es,  such as c o u n se li ng  and adoption 

assistance.

The y o u n g e r  age g ro up  c onsists of 1,163 women. The D e p a r t m e n t  estimates 

t hat a p p r o x i m a t e l y  190 o f  this g r o u p  w o u l d  avail th ems el ve s  o f  the 

services o f a m a t e r n i t y  home or f o s t e r  home (30 m a t e r n i t y  and 160

foster), and a total of  300 w o u l d  u t i li ze  a v a i l a b l e  c ou n s e l i n g  and 

a do pti on assistance.

The D e p a r t m e n t  r ec om me n d s  that the ent i r e  range of services be 

c o n t r a c t e d  out to local co mm u n i ty  providers. This w o u l d  reduce the

a m o u n t  o f  a d m i n i s t r a t i v e  costs. H owe ver , it is r ec om m e n d e d  that an 

A s s o c i a t e  C o o r d i n a t o r  (Range 18) be e st a b l i s h e d  to in iti ate  the program 

on a s t a t e w i de  basis. This individial w o u l d  be r es pon sib le for

planning, p r o g r a m  de vel o p m en t,  p r e p a r a t i o n  of requests for pr oposals and 

c on tr a c t s , and c o n t r ac t  m o n i t o r i n g  and p r o g r a m  e va lu a t i o n  for the

initial two y e a r s  only, and w ou ld  then  be phased out w it h duties being 

a s s u m e d by the regional offices of the Division.



Es t i m at ed  costs are as follow s (700 B e ne fi t s  to Individuals):

Fo s t e r Ho me  C a re

160 p er so n s  x $ 5 02/ mo x 6/mos $ 4 81 , 9 2 0

M a t e r n i t y  Hom e Care

30 person s x $ 14 6 / d a y x 6/mos

C o u n s e l i n g / A d o p t i o n  A s s i s t a n c e

300 p ers ons  x $ 7 5 /h r x 15/hrs

T r a n s p o r t a t i o n  to and From P l ac e m e n t  

150 perso ns x $ 6 0 0 /a v e r a g e  trip

$ 7 88, 400

$ 3 37 ,50 0

$ 90,000

Subtotal $ 1, 69 7 , 8 20

A ss o ci at e  C o o r d i n a t o r  (Range 1 8 ):

100 Personal S e rv ic e s  '$35,037

200 Travel 1,200

300 Cont rac tua l 2,600

400 C o m mo di ti e s  400

$ 39,237

TO TAL  $ 1,73 7,0 57

The costs for the A s s o c i a t e  C o o r d i n a t o r  p osi tio n includes: Travel - two

trips of three days each to p e r f o r m  p r o g ra m  reviews; Contractual - 

te le ph o n e  rental an d long d i s t a n c e  of  $678, p o s t a ge  of $300, c op ie r  

usage of $120, p r i n t i n g  and a d v e r t i s i n g  of $500, and o f f ic e  space rent 

of $1,002; and C om mo d i t i e s  - $400 for general o ff ic e  supplies.

A 6% inflation rate has been a d d e d to future y e a r s 1 e s t i m a t e d costs. 

Medical costs will be b orne by the D iv is i o n  of Public Assist anc e.


