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all probability unconstitutional."”

Nonetheless, the ALB program remained unchallenged
until 1982, following the U.S. Supreme Court®s decision in Zobel
v. Williams (hereafter "Zobel III").lR

The 1law in issue 1in Zobel 11l (AS 43.23.010 et. sea.)
provided for the distribution of a permanent fund dividend of
§50.00 for each year of accumulated Alaska residency. The Court
ruled, 8-1, that the cumulative residency requirement of the
program was not vrationally related to the goals of the statute
-- a ruling which is discussed in more detail 1in section 11(A),
DOS t.

The permanent dividend fund distribution program, in

part, was 1intended to reward Alaskans for prior contributions to

the state, a goal which: (1) three justices Dbelieved was
constitutionally impermissible;19 and 2 five justices
believed was a permissible goal, but was not rationally

furthered by a scheme

"Memorandum, Havelock to. Egan, Re: FCCS HCS CSSB 211 at 17
"June 29,1972).

I"In Williams v. Zobel, 619 P.2J 422 (Alaska 1580) ("Zobel
1™, the Alaska Supreme Court invalidated the state ® graduated
personal income tax repeal. In Williams v. Zobel, 619 P.2d 448
(Alaska 1980) ("Zobel I1"), the ~court uphelo the cumulative
residency requirement or Alaska®s permanent fund dividend
distribution plan -- a ruling reversed by the U.S. Supreme Courc
in Zobel 111.

~Aopinion of the Courc, 72 L. Ed. 2nd at 679.



which awarded dividends solely on Che basis of residency.—0

Beyond Che ruling of Che case, Che various opinions --
parcicularly chose of Che <concurring justices -- are rich in
forooding language suggescing Chac any duracional residency
requirement may receive "inCensified scruciny" by Che Courc, and
will be jusCified only in "rare" circumstances.21

As is more fully discussed in Part 11(A), post, Che
impact of the Zobel decision upon che ALB program was apparent.
Two major goals of Che existing ALB program are Co reward
elderly Alaskans for their prior contributions, and to
compensate for past hardships and suffering -- ends which are
implemented by a durational residency vrequirement more severe
than that at 1issue 1in Zobel. A challenge to the ALB program was
not long in coming. On July 6, 1982, one Rodney G. Vest
challenged the ALB program in Superior Court in Juneau. 22 Mr.
Vest is an elderly Alaskan whose residency in the state
commenced three months after statehood. His complaint sought
declaratory and injunctive relief striking the durational and
statehood residency requirements of the act.

The State's response was colored by 8 of the

legislation, which provided, inter alia, that:

e-""See Brennan cone., 72 L. Ed.2nd at 68A: 0"Connor conr..,
L. Ed. 2nd at 685.

ABrennan conc., 72 L. Ed. 2nd at 681, 684.

22see n. 2, ante.
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"if any provision of this act, or the application
of a provision of this act to any person or
circumstance is held invalid, this entire act
shall be considered invalid."

As the Department of Law explained in reviewing

1972 law:

"It is clear that the intent of the Legislature
expressed in Section 2 of the bill 1is to forestall
the possibility that a partial declaration of
unconstitutionality would result 1in broadening the
coverage of the bill to included additional
clauses. This would be the case, for example, if
eithe: the 25 year waiting period requirement or
the January 3, 1959 cutoff date were declared
invalid, -and the bill was expresslv or impliedly
severable."23

the

Thus, invalidation of the Longevity Bonus Program would

result not 1in expanding the number of ALB recipients, but rather

in the abrupt termination of the entire program.

Facing that grim probability, the State, with

approval of the Alaska Legislative Council, entered into

the

an

agreement with Vest, a copy of which 1is attached as Appendix A.

The essence of the agreement is as follows-

1. Proceedings in the Vest case are stayed
through the conclusion of this legislative
session. Because that case has been subsequently

certified as a class action, 29 existing ALB
recipients are not in jeopardy at least through
adjournment of this session;

2. The Alaska Legislative Council promised to use
its "best efforts"™ to secure the enactment of
legislation which +treated equally "all persons 65
years or older as of July 1, 1982, who have been
bona fide Alaska residents for at Jleast one year
prior to that date";

1-2od. cit. n. 17 at 5.

29Qrdec Certifying Class and Directing Notice to
Members, Oct. 1, 1982.

-10-
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3. IT legislation of this sort were enacted this
session, the suit would be dismissed; and

4. Recognizing that the Council could not bind

the legislature, if legislation 1is not enacted,

Mr. Vest may pursue his case, with the probable

result that the program will be terminated.

There are three aspects of the settlement which warrant
note. First, obviously, are the severe time constraintseunder

which the legislature is operating. Second, there is the

settlement®s intentionally broad litmus test of acceptable

legislation. All the legislature need do is treat all elderly,
one-year Alaskan residents "equally."™ The standard could be met
Ay any number of options, including repeal of the program.

Third, there is the inescapable financial impact of the
settlement itself. In order to treat all elderly Alaskans who
were one-year residents as of July 1, 1982 equally, it will be
necessary to fund retroactive longevity bonus payments under the
existing program to the some 3,800 elderly Alaskans who would
havequalified. The necessary retroactive appropriation is
approximately $11.4 million.

0f course, the legislature itself is not "bound" to
pass any particular kindof legislation, or any legislation or
appropriation at all. While a "best efforts"” clause is
enforceable, that obligation runs only to the Alaska Legislative
Council, which has already demonstrated both good faith and
diligence 1in attempting to meet the obligations of the order and

settlement.

-11-



D. Scope And Intent Of This Report.

The purpose of  this report is not to recommend
particular amendments to the Alaska Longevity 3onus Program. As
Section 11, post makes plain, any "recommendation"™ is a function
of the goals which the legislature seeks to achieve through this
exercise.

Rather, the goal of this report is to assemble a
comprehensive list of alternatives proposed by various

interested parties, and to analyze the alternatives in light of:

1. constitutional constraints;

2. fiscal impacts;

3. practicability; and

4. the effect of any changes on the elderly®s

eligibility for other programs.9S

In developing a list of alternatives, this report has
included five options examined by the Sheffield Administration,
and five alternatives developed by the authors of this report.
The information presented with respect to each option is
intended to be sufficient for a threshold determination of
feasibility. The report attempts to anticipate the major
problems and 1issues surrounding each option; however, it 1is not
intended to exhaust the details uf every proposal.

Rather, the report should be used as a basis for the

Senate Judiciary Committee®"s preliminary indication of

25see Section 11.(C) post.



preference. We are vrecommencing that the committee choose two
or three primary options. We will then prepare implementing
legislation and a detailed analysis of the primary options.
Under this approach, the committee will not be required, at this
early point, to make an "all or nothing™ choice. It will also
afford thecommittee flexibility in the event that, for some
presently unforeseeable reason, one option becomes 1impracticable.

Draft implementing legislation and a detailed analysis
of the <committee®s <choices can be transmitted within two to
three weeks, depending on the options chosen.

E. Alternatives Included In This Report.

The options included in this report, which are analyzed
in turn in Section IIll, are:

1. expand the Alaska Longevity Bonus Program to
include all elderly Alaskans with one-year®"s residency;

2. phase out the Alaska Longevity Bonus Program by
gradually reducing benefits;

3. phase out the Alaska Longevity Bonus Program by
gradually reducing benefits, while contemporaneously
raising the eligibility limits for general state
assistance;

4. providing a minimal base payment under the Alaska
Longevity Bonus Program based solely on one-year's
residency, with supplemental payments made on the basis
of need;

5. phase out the Alaska Longevity Bonus Program by
increasing the age eligibility each year;

6. create an annuity plan, with the annuity corpus
consisting of permanent fund distributions. This
option would necessitate a transition program for those
persons 40 years and older;



7. fund Che Alaska Longevity Bonus Program through a
"pay as you go" social security system, funded by
approx imately 25% of the existing permanent fund
dividend distributions;

8. replacing the Alaska Longevity Bonus Program with a
comprehensive health insurance progranm for elderly
Alaskans;

S. condition eligibility for a longevity bonus upon a
demonstration of hardship which would be suffered by
being unable to continue Alaska residency; and

10. open the Alaska Longevity Bonus Program to all

one-year residents, and terminate the program - giving

FY 1984 recipients a grandfather right to continued

bonuses.

11. CONSTRAINTS ON THE CHOICE OF OPTIONS

There are four basic considerations in choosing a
package of amendments to the Alaska Longevity Bonus Progranm.
The purpose of this section is to provide an overview of the
constraints and policy choices which should play a role 1in this
committee®s decision.

A. Constitutional Constraints.

The obvious and primary constraint on any set of
amendments to the Alaska Longevity Bonus Program lies in the
equal protection clauses of the United States (Amendment 14) and
Alaska (Art. 1, 8l) constitutions. The existing Alaska
Longevity Bonus Program discriminates between "Alaska residents
based on their duration of residency; moreover, all of the

alternatives considered by this report involve some durationa]

residency requirement.

-14 -



Under both the federal and Alaska constitutions, a
durational residency requirement which conditions or denies
either a "fundamental right" or a "basic necessity of life" s
valid only if the discrimination is necessary to further a
compelling state interest. Zobel 11, 619 P.2d at 448; Memor ial

Hospital V. Maricopa County, 415 U.s. 250, 259 (1974).
?A

"Fundamental rights" involve such things as voting, while
"basic necessities of life" include basic medical care?7 and
welfare.

The so called "right to travel" -- which any durational
residency requirement arguable affects -- is not a fundamental

right automatically triggering the compelling state interest
test. Zobel 11, 619 P;2d at 425-426, Zobel 111, 72 L.Ed. 2nd at
677-678.29

We are confident in concluding that longevity bonus is

nor a "basic necessity of life." The program is not welfare --
it is not based on need. Basic 1indigent assistance -- including
both 1income supplements and Medicaid -- are available to the

2&D"jnn v. Blumstein, 405 U.S. 330 (1972).
27>iemorial Hospital v. Maricopa County, 415 U.S. 450 (1974),
N Bhapiro v. Thompson, 394 U.S. 618 (1969).

~"-One of the oddities of Justice Brennan's concurrence 1in
Zobel i was his view that the "right to travel” is a
Nfundamental” right (id. at 682) -- although impairment of that
righ-t by a durational residency requirement should be tested under
the deferential "rationally related"” standard (see text, Dost) or
at worst "intensified ... scrutiny.”™ 1d. at 681.



needy in this state.” The Longevity bonus program seems more
akin to the permanent fund dividend, which the Alaska Supreme
Court held in Zobel 11 was not a "basic necessity of life." 619

P.2d at 465. As the Court of Appeals for the Ninth Circuit has

observed:
"Deprivations which are only uncomfortable are not
enough, such as conditioning lower tuition at
state institutions of higher education upon a
one-year residency requirement.” Fisher V.

Reiser, 610 F.2a 629, 639 n. 5 (1979), cert.
denied 447 US 930.

Under the federal constitution, then, any durational
residency requirement 1imposed by amendments to the ALB progranm
need only be "rationally re]3ted” to a legitimate governmental
purpose. Zobel 111, 72 L.Ed. 2nd at 678. As this section will
discuss, however, that standard 1is occasionally more deferential
in its terms than 1in its application.

Conversely, under the Alaska Constitution, a durational
residency requirement will withstand scrutiny only if it 1is
"fairly and substantially related” to a legitimate governmental
purpose. Zobel I, 619 p.2d at 427. The more the balancetips
in favor of the individual, the more necessary the
discrimination must be in order to further the law"s purpose. |Id.

From these standards, the following ground rules can be

extracted from applicable case law:

30See Memorial Hospital v. Maricopa Countv, 415 U.S. at 261



1. Unquestionably, the "length of residence may be

used to test the bona fides of citizenship." Zobel 1, 72

L.Ec. 2d at 684 (Brennan conc.). In other words, the state may,
%

by a durational residency requirement, '"make virtually certain

(that the recipients of the program are) bona fide residents of

the state ..." Vlandis v. Kline, 412 U.S. 441, 453-454 (1973).

As a general rule, attorneys have assumed that 1in cases
not involving the "compelling state interest"” standard, a
one-year durational residency requirement 1is permissible as a
presumption of domiciliary. See, Starns v. Malkerson, F. Supp.
326, 234 (Minn. 1970), affd. mem, 401 U.S. 985 (1971).
Moreover, the State of Alaska has taken the position that in

cases involving either particularly attractive benefits, or

particularly transient populations, a durational residency
requirement in excess of one year is constitutionally
permissible. See Motion For Summary Judgment, September 8,

1982, Andress V. Baxter, et al., No. A82-307 Civil, U.S.
District Court, (D. Alaska 1982).

For the purposes of the Longevity Bonus Program, there
are three reasons why it makes little sense to attempt a
multi-year durational residency requirement as a presumption of

domicflary. First, the attempt would lack substantial

-17-



precedential support. Second, it would be contrary to the
August 9, 1982 settlement 1in the Vest case. Finally, and as
noted previously, a durational residency requirement would not
begin to exclude significant numbers of elderly Alaskans unless
it was 1in excess of 10 years.

2. . Durational res idency requirements may be
permissible for reasons other than presuming domiciliary,
although at least four jJustices of the United States Supreme
Court believe that those situations are "rare." Zobel 111, 72
L.Ed. 2nd at 684.31

At the outset, a state cannot use a lengthly durational
residency requirement to reward 1long time residents for their
prior contributions to the state. To a majority of the court,
while the purpose 1itself 1is permissible, a durational residency
requirement is irrationally tailored to that goal -- a point

bluntly made by Justice O"Connor in her concurrence:

"A multitude of native Alaskans -- including
children and paupers --  may have failed to
contribute to the state in the past. Yet the

state does not dock paupers for their prior
failures to contribute, and it awards every person
over the age of 18 dividends equal to the number
of years that person has lived "in the state."” 72
L.Ed.2d at 689.

The flip side of rewarding a person for prior
contributions is ~compensating a person for prior hardships.

That, as noted previously, 1is a second major goal of the

-~"One "rare" example <cited by the four <concurring justices
was qualification of public office. 1Id.

-18-



existing ALB progranm. IT it is irrational to assume that all
long time residents "contributed” to the state, it mwvy be
equally irrational to assume that all long time residents
suffered substantial past hardship.

There is one universal hardship which equates with
territorial residency -- the lack of franchise. It is

conceivable that a Longevity Bonus Program intended co

compensate for that lack of representation would . be
constitutionally permissible. However, that rationale would
only justify "he January 3, 1959 residency requirement -- not

the 25-year continuous residency provision of the act.

A much closer question 1is posed by the program®s goal
of allowing elderly Alaskans to remain in the state who would
suffer particularly severe hardship if they were financially
required to relocate. Justices Dimond and Matthews of the
Alaska Supreme Court believe this may be a constitutionally
permissible goal substantially furthered by a durational
residency requirement:

.- a state Longevity Bonus I require(s)
lengthy residency. Both those programs, however,

are apparently designed to help those individuals

who would like to retire in the statebur cannot
afford to do so because of the high cost of

living. The state might well want to limit the
benefits to those thatwould suffer the most
hardship by beingforced to leave, and it seems

reasonable to suppose that a long period of
residency would be some indicia of close ties to
/laska and the disruption that leaving might
cause." Zobel 11, 619 P.2d at 459 n. 13 (Dimond
dissenting).

-19-



The Department of Law, 1in fact, has concluded that the
Pioneers” Home may be constitutionally defensible as a
reasonable means of accomplishing precisely this goal.'BZ
Indeed, one option considered in this report would award
longevity bonuses on the basis of hardship caused by relocation

which in turn would be measured _iH Part by length of
residence. By making Jlength of residency "some indicia” (619
P.2d at 469) <cf the hardship of relocation, the option would
avoid the indictment of overbreadth which was fatal to the
permanent dividend fund distribution program in Zobel 111.

Finally, as to the ALB program®"s goal of providing an
incentive for a specific subclass of Alaska®s elderly to remain
in the state, the courts in all likelihood would view that
purpose as merely discrimination for its own sake. See Zobel
1. 72 L.Ed. 2nd at 673-679. Presuming that only 1long-time
residents have the requisite "wisdom and experience" to warrant
subsidization 1is hardly likely to impress the U.S. Supreme Court.

B. Varying Goals of Several Longevity Bonus Options.

There 1is a substantial difference of opinion as to what
an amended ALB program should accomplish. As noted previously,
the legislature rnay wish to retain one of the major goals of the
existing program -- allowing those elderly with t e closest ties

to Alaska to continue to live here.

321982 0Op. Atty. Gen. (November 26, 1982) at 25.

-20-



VKL

Alternatively, the fiscal consequences of the various
alternatives may be the primary consideration. As previously
discussed, 1if legislation 1in conformity with the Vest settlement
is enacted, an additional $11 million must be appropriated as
retroactive bonus payments to July 1, 1982. Several of the
options which propose to phase out the program, or which propose
a conversion to permanent fund earnings, are partially or
primarily directed at this end.

The primary goal of the legislation may also be to
protect those currently most dependent upon the bonus. The
current Old Age Assistance 1income level 1is $546.00 per month and
there are approximately 2,300 elderly. Alaskans receiving state
assistance. Since the longevity bonus 1is not included in the
calculation of income for state assistance, the practical
consequence of a phase out or termination of the program would
beto materially reduce the available income of the poorest
elderly Alaskans. Moreover, as noted in Section 1(B), ante,
there are a large number of elderly Alaskans who are currently
only marginally above the existing state poverty level.

There are two options particularly sensitive to this
goal -- the phase out of the ALB program in conjunction with a
correlative rise in state assistance levels, and the option of
compensating those who would suffer the most hardship by

relocation.

-21-



With respect to this goal, however, "it should be
stressed that the existing ALB program has been purposefoily
sturctured so as to not be a "welfare program." Precisely for
that reason, the program is administered by the Department of
Administration, rather than the Department of Health and Social
Services, and any conversion to a '"need-based™ program will
undoubtedly offend the dignity of many elderl®™ Alaskans.

Finally, there 1is the possible goal of providing a long
term, stable bonus program which frees the general fund from
increasing commitments. The annuity and state social security
options are primarily directed at this goal.

C. Consequential Effects of Any Amendment To The

Longevity Bonus Program.

Any change to the Longevity Bonus Program may have two
consequences which must be considered: (D) the continued
eligibility of ALB recipients for other state or federal
assistance programs; and (2) tax consequences on participants.

As noted in Section 1(A), ante, under federal Ilaw the
ALB is excluded from the definition of "income" for many federal
assistance purposes. 33 - As long as any amendments to the ALB
program continue to base eligibility "solely on attainment of
age 65 and duration of residency,”" and remain sufficiently

similar to the existing program so as to be fairly called a
program established prior to July 1, 1973," the exemption would

be retained.

37"See n. 8, ante.
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Obviously, any material changes in eligibility

requirements or structure of the program raise the risk that the

new benefit will be included as ™"income,"”™ and many elderly
Alaskans will Dbe terminated from the applicable federal
program. The Department of Health and Social Services has
estimated the impacts from a loss of the longevity bonus
exclusion. Those estimates appear at Appendix 3 of this report.

Anticipating the same problem with permanent fund
dividends, the legislature, in the 1982 Special Session,
provided that the state would substitute lost benefits for a
period of four months.%%viously, and to the extent

possible, any amendments to the ALB program should either be

tailored to the existing exception, or fall within another
separate statutory income exclusion such as a "need based"”
payment.35

The tax consequences of amendments to the existing ALB
program become particularly important with respect to this
report"s annuity option -- which 1is treated indetail 1in Section
1t (F), post. At the outset, it is sufficient to note that:

1. The existing longevity bonus program is taxed under

the Internal Revenue Code;

2. Any ALB program which 1is based on need, or could be

characterized as a '"social benefit program for the

promotion of the general welfare," would in all
likelihood not oe taxed by the IRS; and36

J4AS 43.23.075.
35SeG 42 U.S.C. 8.332(a) (b) (6).

36See IRS Revenue Rulings, 63-136, 1963-2 C.B. 19; 68-38,
1968-1 C.B. 446; 72-340, 1972-2 C.B. 31; 78-170, 1978-1 C.3. 24.
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3. On February 27, 1981, the Internal Revenue Service

ruled that dividends distributed under the state's

prior permanent dividend fund legislation -- the
statute invalidated 1in Zobel _I1Il -- were taxable wunder
the Internal Revenue Code.-3° While the IRS has yet
to rule on :he existing dividend program, it 1is likely
that taxation of the permanent fund dividend could be
deferred 1if it 1is used to fund the annuity oi social
security options discussed in this report.

. DISCUSSION OF ALTERNATIVES

A Expanding The Class Of Ala“ka Longevity Bonus

Recipients To Include All Elderly With One-vear"s

Res idencv.

There are currently some <,425 Alaskans who receive
bonuses totally $28.28 million. This proposal would require
additional appropriations for (1) bonuses for an additional
3,803 people; and (2) additional clerical support in the
Department of Administration. The additional costs would total
$12 million in FY 1984, increasing to $13.7 million in FY
1988.38

These appropriations are in aGdition to the $11.4
million retroactive award required ur"er the Ves t settlement.

The advantages of this option are two-fold. First, it
is one of the constitutionally “Tsafest"” opcions. Second, since
eligibility would remain dependent on "duration of residence" --

albeit only one-year -- in all likelihood it would fall within

the existing ALB exclusion to federal assistance programs.

3"7IRS Index Nos. 0061.40-00; 0451.20.00; 0102.00- 00.

"Department of Administration draft fiscal note, January

11, 1983.
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Additionally, while theoretically any "one-year"
elderly Alaskan could take advantage of this program, the
demographics of Alaska®"s elderly (see Section 1(3), ante) a?e
such that the primary beneficiaries of this option would br
those who have 1lived in the state from 10 to 25 years. Whether
such a program would encourage in-migration 1is problematical.

In addition to obvious fiscal disadvantages, this
alternative would dilute the dignity and recognition attendant
the current bonus to the point of non-recognition.

3. Phase Out The Existing Longevity Bonus Program.

One of the options analyzed by the Sheffield
administration would phase outthe ALB Program by reducing
benefits by $50.00 each year beginning with FY 1984. By paying
$200.00 a month to 13,228 vrecipients rather than $250.00 to
9,425, the net increase to the program in FY 1984 would be $2.1
million. In fiscal year 1985, however, when the bonus is
reduced to $150.00, there will be a net decrease of $8.7 million
in program costs.

This option has beenunfavorably viewed by the
administration, and apparently was prepared only as a point of
comparison. Despite its fiscal benefits, the proposal protects
no one. The poorest of Alaska®s .elder ly would suffer the most.
Since, as discussed previously, Alaska longevity bonuses are not
counted 1in existing state and federal assistance 1income limits,

the needly elderly person in Alaska receives, currently, a



subsidized monthly income of $546 for O0ld Age Assistance, plus
$250 from Che ALB program. This option would thus materially
reduce state assistance levels.

C. Phase Qut The Longevity 3onus Program With

A Contemporaneous lIncrease In State Assistance Levels.

The apparent "preferred" option of many with the
Sheffield administration 1is to gradually increase state O0ld Age
Assistance levels while at the same time gradually decreasing
the amount of the longevity bonus. The program would function

in the following manner:

CHART 1.
YEAR OLD AGE ASSISTANCE LEVEL ALASKA 1ONGEVITY BONUS
FY 1983 $546 $250
FY 1984 $596 $200
FY 1985 $646 $150
FY 1986 $696 $100
FY 1937 $746 $ 50
FY 1988 $796 $ 0

In analyzing the fiscal impacts of this alternative,
assumptions mu".t be made about how many elderly Alaskans will
become eligible for Old Age Assistance as the OAA income level
increases, and how many of the newly eligible will be inclined
to seek assistance as their longevity bonus gradually diminishes.

Regardless of which assumptions are used, the impacts
upon the Jlongevity bonus program, are, of course, identical to

the “phase out" option. Those 1impacts would be as follows:
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CHART 2.

ADDITIONAL COST (SAVINGS) TO THE ALB PROGRAM (in millions)

FY 1984 2.1
FY 1985 (8.7)
FY 1986 (19.2)
FY 1987 (30.9)
FY 1988 (44.1)

The fiscal impact upon the Department of Health and
Social Services” OAA program is far more difficult = to
determine. The Department of Admipistration haﬁ used  two
alternative assumptions -- (1) that of the 13,228 elderly in
Alaska, 5% will become eligible and apply for public assistance
as the 1income level is increased to $796 1in FY 1988; or (2) that
25% of the elderly will become eligible and apply for assistance

during that period.

We believe that the 25% possibility may be closer to

the truth. Approximately 30% of Alaska"s elderly have monthly
incomes marginally above existing assistance levels -- fronm
$500-S800 per month. 39 If those figures are accurate, as many
as 3,968 will become eligible for public assistance -- in

addition to the 2,300 currently on the OAA program.

The second variable involves the size of the benefits
which the new clientele will receive. The Department of Health
and Social Services has assumed that each new recepient will

receive the mean benefit currently given or projected for

~""Assessment, o0j5. cit. n. 11 at 31.
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existing receipients -- $295 in FY 1984.

In computing the fiscal 1impacts for this option, we
have used the following three assumptions:

(1) Of the 3,968 -elderly whom ~currer.t data suggest
could be eligible for the increased OAA program, 2500 will in
fact apply. This figure arbitrarily discounts both those who
will decline to apply for psychological reasons, and those who
will not apply because the minimal benefits to them are simply
not worth the bother;

(2) Because we have discounted those who will receive
minimal benefits, we have retained the "mean benefit" assumption
employed by the Department of Health and Social Services; and

(3) The new recipients will be evenly distributed over
each of the five years -- so that in each year an additional 500
recipients will be added to the OAA program.

Additionally, persons who become eligible for O0ld Age
Assistance will also become eligible for Medicaid. The State's
Medicaid budget for FY 1983 is $65 million dollars. 48% of that
figure -- or $31.2 million -- 1is paid by the State. Some 23% of
that budget -- or $7.17 million dollars -- is attributable to
those currently on O0ld Age Assistance. If the OAA population
doubles over the next five years --as our assumptions presume
that it will -- there will be an additional <cost of $7.17
million (not adjusted for inflation) to this option, <chargeable

in equal portions to each of the next five fiscal years.
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With these assumptions, the following chart 1illustrates

the possible net fiscal impact of this option:

CHART 3
......... -IN MILLIONS——-——————-
Added
Year # Add. Mean Benefit Med icaid Added Net
on OAA Costs ALB Costs
(Savinas)
FY 1989 500 $295.02 1.9 2.1 5.27
FY 1985 1000 395.02 2.8 (8.7) (1.76)
FY 1986 1500 39-5.02 9.2. (19.2) (5.90)
FY 1987 2000 995.02 5.6 (30.9) (19.60)
FY 1988 2500 e 995.02 7.0 (99.1) (29.30)

Thus, even with Tfairly liberal assumptions regarding
the number of additional OAA clients and Medicaid costs, this
option will begin saving money 1in FY 1985.

Moreover, for those elderly in the $500 - 800 per month
income range who pay some federal taxes, the option would have
advantages, since increased need based assistance, unlike the
longevity bonus, should not be taxed under the Internal Revenue
Code.

One obvious disadvantage of this option 1is" that it
transforms the Jlongevity bonus program into a welfare scheme.
Persons who currently receive $796 or less per month
including the bonus -- will indeed be "held harmless” under the
option, but only at the expense of applying for assistance to

the Department of Health and Social Services.



Moreover, those current elderly bonus recipients whose
monthly 1incomes (excluding the bonus"; exceed $796 per month will
receive no protection under this option.

Finally, because welfare payments are generally viewed
by the courts as involving "basic necessities of life" (see
gl11(A), ante), the durational residency requirement for

increased old age assistance must be dropped from one year to 30
A0

days. The minimum national old age assistance level under
the federal Supplemental Security Income system -- which O0AA
supplements -- is S28A. 30/mo.. A person with S600 a month

income in a "minimum benefit" state 1is presumably ineligible for
old age assistance (including Medicaid) in that state, but could
become eligible under the Alaska system upon 30 days residency.
While the mere prospect of an additional $196 per month (in FY

1988) is unlikely to induce people to retire in Alaska, the

concommitant provision of Medicaid services -- including *full
nursing home coverage -- may have that effect. If a person can
obtain free nursing home coverage -- valued at between SA0 -
$60,000 per year -- simply by spending the month of August in

Anchorage, the State may face a rather remarkable in-migration
problem indeed.
D. Retaining A Modest Longevity Bonus, While Provicing
A "Need Based"™ Supplement.
This option 1is largely a variant of option C, and has

been discussed oy the Sheffield Administration as a means of

"AShapiro v, Thompson, 39A U.S. 618 (1969).

-30-



retaining some longevity bonus payment which could not be
considered "welfare.”

Under this option, the longevity bonus, as with Option
C, would be gradually reduced to, say, S100.00 per month. As
the fiscal information for alternatives B and C suggest, this
alternative would result 1in a savings to the Jlongevity bonus
program of S19.2 million by FY 1986.

To compensate for the loss of $150.00/mo. to the needy,
either State O0AA limits could be increased by $150, or a
separate '"need basedI bonus supplement™ could be established by
the Department of Administration.

The advantage of the Jlatter option 1is that altnough
based on "need,”™ applicants will not be dealing with the
Department of Health and Social Services, and may view the
supplement less as a form of welfare. Additionally, since the
supplement will be provided under a program other than State
OAA, its recipients would not be entitled to Medicaid (including
nursing home coverage) unless they are otherwise eligible for
OAA under existing limits.

Additionally, the ™"need"” 1is not necessarily limited to
financial need. As this report® discussion of Option [
indicates, longevity bonuses may be apportioned according to the
hardship which the elderly would face by being forced to retire

outside Alaska.



The disadvantage of a separate "need based™ program in
the Department of Administration 1is, of course, the necessary
creation of a parallel bureaucracy in state government.

The fiscal costs of this option have not been developed
by the administration or this report because of the variables
involved -- the size of the remaining "basic" longevity bonus,
and the question of administration.Costs of administration
aside, the net savings to the State should be substantially
similar to the FY 1986 figures for Option C -- in which the
declining Jlongevity bonus payment would be 3100.00 per month.
The projected net savings of $5.9 million would certainly exceed
the costs of evena parallel bureaucracy within the Department
of Administration.

E. Gradual Increase In The Age Of Eligibility.

Another option explored by the Administration would
reduce the durational residency requirement for a bonus to one
year, but raise the eligibility age -each fiscal year. For FY
1984, the age would be raised to 66; to 67 in FY 1935; and so on.

This option would have a substantial fiscal impact
until fiscal year 1988, at which time mortality would have
reduced the class of beneficiaries below existing levels. For
FY 1984, the option would <cost an additional $9.5 million
dollars beyond existing funding levels, according to the

Department of Administration.
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This option has been quite unfavorably received. It
has been facetiously but not wunfairly referred to as the
"newcomer®"s bonus program."™ A recent migrant born prior to June
30, 1918 would vreceive a longevity bonus for life, while a
long-time Alaskan born subsequent to that date would receive
nothing.

F. Self-Sustaining Annui ties.

The prior five options were developed by members of- the

administration, although the administration has not formally

"sponsored" any particular approach. Moreover, several of the
options -- particularly the '"graduated age"™ and "phase out"
options -- were developed more as comparative conversation

pieces than as actual proposals.

The followingfive options -- commencing with the
self-sustaining annuity -- were prepared by the authors of this
repor t.

Under the self-sustaining annuity option, individuals

would no longer receive a permanent fund dividend under
AS 43.23. Rather, those dividends would form the corpus of a
self-sustaining annuity accountfrom which the 1individual would
receive an annuity commencing at the age of 65.

According to Department of Revenue projections, the
permanent fund dividend payment for FY 1984 will be $365.00,
rising gradually throughout the vremainder of this century to

$952 in the year 2000.
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Given this level of contribution to .the corpus, a
self-sustaining annuity account will produce an annuity vroughly
equivalent to the existing longevity bonus (with a 3 percent
annual cost of living adjustment) for those who are currently 40
years or younger, and who will be residents of Alaska each of
the next 20 years. For various age groups, the annuity
entitlements at age 63 as a percentage of the "target”” annuity
(53000/yr. plus 3% per annum) would be roughly as follows:

Current age Annuity as a %
of target annuity

25 3587c
35 1517c
*0 10070
*5 . 66
55 21
Obviously, some transition measure is necessary for

those who are simply incapabLe of accruing a sufficient corpus
by the age of 65 to be entitled to the "target annuity". The
general fund, simply put, will be required to make up the
difference, although, over time, that "differential” will
decrease as annuity accounts assume some significance.

Many of the options explored in this report could
suffice as a 20-25 year shrinking general fund obligation. One
option particularly tailored to the annuity approach would be to
allow those who are at or near the age of 65 to continue to
receive their permanent fund dividends 1in cish, with the PrD

being subtracted from the longevity bonus amount. For those in
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the 40-60 year age group, the general fund would simply fund the
difference between their annuity and the "target" figure.

Under this "transitional measure", the general fund
"residual” payment would be based on the amount necessary to
supplement the annuity corpus assuming that an individual
received a permanent fund dividend every year. There would
seem, in this regard, no obligation on the part of- the state to
give a larger general fund supplement to someone with two PFD
credits than to someone with 15.

Thus, in Tfiscal year 1994, when current 55-year olds
first receive their annuity, they would receive a state
supplemental of 79 percent of the target annuity -- regardless
of the actual PFD credit any individual has accrued.

Tht remaining question, obviously, 1is what to do about
the person who 1is currently 65. If that individual®s supplement
is the same in 1994 as a new annuitant -- 797, -- he will in fact
receive less than the new annuitant since he will have only his
permanent dividend, vrather than a 21% annuity, to make up the
difference. Conversely, if the grand fathered PFD recipient
received a full target annuity in 1994, he would be at a
substantial advantage over the new annuitant. The reason is
this: while the new annuitant has earned a substantial portion
of his target annuity by foregoing his cash dividend each year,
the "grandfathered" recipient has both enjoyed the dividend, and

its earning power, over that same period of time.



The question is largely one of equity for the
legislature. Either approach 1is defensible. While the latter
scenario would seem to dis;riminate in favor of the existing
elderly, the Alaska Supreme Eourt has recognized the legitimacy
of creating preferential grandfather rights for those who have
come to depend upon an existing state program.”

In either case, the difficulty with this "transition"
option is that the longevity bonus program continues to be a
substantial drain on the general fund for 20-25 years to conme.
Under the transition option described above, the FI1 1984 budget
for the ALB program would be increased by $6 million dollars
over existing funding Ievels./9

Through Aetna Insurance Co., we investigated the

alternative of simply purchasing a lifetime annuity for all

those currently 65 or older. Unfortunately, the <cost of a

lifetime annuity for all Alaskans 65 or older would be

prohibitive -- in the neighborhood of $300 to $400 million.
Finally, the Legislature should ~consider using the

aoministration®s options C and/or D as a transition measure.
The short term fiscal impacts of those options are superior to

those of a simple general fund supplement.

N Commercial Fisheries Entry Commission V. Apokedak, 606
P.2d at 1239-61.

NAssuming that the ALB of the ™"grandfathered class"” is
reduced by the $365 permanent fund dividend, each of 13,228
persons will receive a payment of $2,635 this year -- totaling $34
million dollars.
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For all of Che short term problems of an annuity
program, the 1long term- advantages should receive equ”™l time.
First, in a period of 20-25 vyears, the general fund will no
longer be encumbered with the longevity bonus program. Second,
the eventual size of one"s annuity payments would be a Tfunction
of the number of permanent fund dividend contributions that have
been credited to the annuitant®"s account. We seriously doubt
that a successful durational residency claim could be made to
this aspect of the program. An annuitant with three years
contributions could no more claim that he 1is due an annuity
based on 20 years contribution than could a 1S96 resident claim
not merely the S787 <cash dividend available that year, but
rather some $6,000 which his predecessors had amassed by being
residents of Alaska since 1984.

We believe that there 1is a strong, case for distributing

annuities only to persons who are residents of Alaska at the

"Because future annuities are a direct function of actual
past payments to the program, the program does not ‘“reward”
presumed contributions but simply returns actual investments, cf.
Zobel I, 619 P.2d at 435 (Rabinowitz conc.) Nor is the option
akin to a situation where prior tax contributors are excused Tfrom
funding the present needs of government, as with the tax repeal
scheme at 1issue in Zobel 1m At any point 1in time, each Alaskan 1is
treated quite equally -- being entitled to an annuity credit 1if he
or she resided in the state for six months during the pertinent
year .
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time. Partially for reasons discussed below, no individual will
have a "vested right"™ to an annuity in the future. A purpose of
the annuity program will be to alleviate the particular
financial hardships caused by retirement 1in Alaska -- a purpose
which we believe is constitutional. This goal would be served
only by confining actual annuity payments to Alaska residents.
Second, and particularly if the program is properly viewed as
conferring an economic benefit not wupon the <crediting of an
annuity account, but rather upon annuity distribution, the state
certainly possesses the right to prefer 1its own residents in the
Jisposition of its resources.U

There are, of course, other issues surrounding the
eannuity option. Many Alaskans will wundoubtedly wish to retain

the existing cash benefits of the permanent fund distribution.

Alaskans will not be, however, totally without recompense. An
annuity account for younger Alaskans in particular -- at least
for those planning to stay in the state -- will one day lead to

substantial benefits.
0f course, the prospect of a lucrative retirement
account 1is a product of the legislature®™s continued willingness

and ability to devote 25% of permanent fund earnings to the

-"Reeves, Inc. v.State, 63 L.Ed. 2nd 244, (1980); see also
White v. Massachusetts Council of Construction Employees,
U.S. , No. 81-1003 (U.S.S.Ct. , Feb. 28,1983) (distinguishing
Hicklin v. Orbeck, 437 U.S. 518 (1978).

-38-



annuity program. Unquestionably, at some point in time, a
material percentage of the permanent fund"s -earnings will be
necessary Tfor general government expenses. The point at which
that will require access to more than 75% of the fund"s earnings
is problematical.

The tax consequences of an annuity program warrant
detailed discussion,. As noted previously, the Internal Revenue
Service may well rule that permanent fund cash distributions are
taxable. Conversely, if credits to an annuity account equal to
the permanent fund dividend are not tax exempt, the real
economic value andperceivedpolitical worth ot an annuity
option is substantially lessened.

The annuityprogram envisioned by this report 1is not
employer/employee related, and therefore would not qualify as an
exempt plan under the Internal Revenue Coae.”5 Nor was
serious consideration given to qualifying this annuity option as
an Individual Retirement Account -- because (1) the state is not

a qualified financial institution to administer such an account;

(.2) therequired terms of an IRA were notcompatible with the
option considered; and (3) any "state required"” IR.A -- even if
possible -- would severly impinge on the tax planning

flexibility of individual Alaskans.”?
Nonetheless, it is our opinion that the annuity option

should result 1in the deferral of both the permanent fund

45cf. 26 U.S.C. 8401-404
"See 26 U.S.C. 5408.

-39-



dividend contributions and accrued interest under the Internal
Revenue Code. The courts and the IRS have generally ruled that
contributions to an unqualified "annuity," "retirement" or
"deferred compensation”™ plan are nonetheless tax deferred if the
individual is not in "constructive receipt” of the annuity
contributions, and the contributions do not represent a present
"economic benefit."A7

Combining <che standards of that doctrine with the
attributes of the proposed annuity program, the program should
be taxed deferred for the following reasons:

1. If the State were to purchase individual annuities

with each permanent fund dividend, with each resident being the

beneficiary, the resident would have avested and secured
interest in the <contribution, and would thus have received a
current "economic benefit." If, howeve-, the State were to

merely give the annuitant an unsecured promise of payment,
purchasing an annuity account with 1itself as the beneficiary in
order to provide a funding source for that promise, there would
be no "current economic benefit" and taxation would be
deferred. » This 1is onecustomary means by which employers
obtain tax deferral of an unqualified plan;

2. A person isin "constructive receipt” of an

annuity contribution if he has current access to the

4?U.S. v- Goldsmith. 586 F.2d 810 (Ct.Cl. 1978).

4sj_d.
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contributions without substantial terms and limitations.

Under this report®s option, under no circumstances would an
annuitant be entitled to withdraw anything until annuities are

actually distributed;

3. To underscore the contingent nature of che annuity

-- such that the IRS could not reasonably conclude that it
represents a "current economic benefit" -- the annuity will only
be received if the person is an Alaska resident at the time of
the pertinent distribution.

Our only hesitancy in this regard 1isthe February 27,
1981 ruling of the |IRS that even if an individual chooses to

defer receipt of his permanent fund dividend, it 1is taxable in

the vyear that it could have been received. The ruling, however,
"may not be wused or cited as precedent,” and, even if of
precedential value, 1is distinguishable from this situation. The

ruling 1is consistent with the proposition that the individual
cannot have unfettered discretion in choosing the year in which
income will be taxed. While an individual does have unbridled
choice 1in determining when to take a permanent fund dividend, he
will have no choice as to the time of rece-ipt of his annuities.
Moreover, where a person would have an absolute right to a
deferred dividend, he will have no right to annuity distribution
unless he is an Alaska resident at the time.

For tax reasons, then, the annuity option must be

carefully structured. The former permanent fund dividend must



be used by Che StaCe to purchase an annuity for 1its own account,
with 1itself as the beneficiary. The annuity 1income received by
the State will then be used as the funding source for the
annuity payments --although technically and necessarily the
annuity 1income could be used for any fiscal purpose.

A far closer question arises with respect to the effect

of this option on other public assistance programs. Generally,
annuity income is included inthe <calculation of income for
various assistance programs."® If, however, this option can
becharacterized as a continuation of the longevity bonus

program, then the existing Jlongevity bonus 1income exclusion”
may persist. If -- consistent with tax considerations -- the
only ™"annuity" is the one purchased by the State as a funding
source, then the existing longevity bonus program can be
retained in both name and substance, with the amount of the
bonus still dependent upon residency history. After all, under
the option, (1) a person must be a six month resident 1in order
to obtain a single PFD, and must be eligible for the annuity at
the time of distribution; “* (2) the amount of annuity is
dependent upon the number of PFD"s credited to the individual®s
account; and (3) the "grandfathered" class of existing elderly
would presumably be required to meet a one-year durational,

residency requirement.

5<See, 42 U.S.C. 8l332(a)(a)(2)(B).
51See 42 U.S.C. 51382(a)(b)(2)(B).

52see n. 8, ante.
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The above, of course, is an argument -- it 1is not

necessarily the law, which in final measure will be largely

determined by the federal officials involved. The exposure to
existing assistance programs -- at least for those not within
the grandfathered transition class -- must be considered a risk

of this option.

Even if, however, annuity distributions are considered
"income"” to various assistance programs, the corpus of " the
annuity account will not be. A person may be disqualified from
a federal assistance program not only if his 1income exceeds a

certain level, but as well if he has alternative available

resources which he can upon from at any time. However, in this
instance, a true "annuity corpus" does not exist -- since the
only annuity runs for the benefit of the State. Moreover, even

if federal officials were to view the "corpus" as belonging to
the individual, it cannot be withdrawn prior to actual
distribution.

G. State Social Security Systenm.

In large part because of the need for a -lengthy
transition period with a self-sustaining annuity plan, this
report also considered the possibility of a state social
security system funded by a portion of the permanent fund
dividends distributed under AS 43.23.

Under this system, a sufficient portion of each

resident"s permanent fund dividend would be withheld each vyear
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to fund a retirement program designed to pay each Alaska
resident of 65 years or older with one-year®"s residency $250 per
month, with a moderate cost of living adjustment each year.

In assessing the feasibility of this option, the most
important variable was the projected growth 1in Alaska®"s elderly
population. The difficulties facing the federal social security
system are due in part to an increasingly large percentage of
elderly in the population.

For fiscal year 1983, the Alaska Department of Labor
projects that there will be some 13,672 elderly in Alaska --
approximately 3% of Alaska's population.53 The Department has
projected that that population, as a percentage of all Alaskans,
will remain relatively static through the year 2000, when, out

of a population of .831,000 people, there will be 25,158

elderly.»

We believe that those projections are overly
conservative, and do not take into account the significant
nationwide trend of increased elderly population. Nor do those

projections include the retirement years of the post World War
Il "baby boom"™ generation -- which will begin about the year
2010.

Accordingly, in projecting the long term impacL of this

option on permanent dividend distribution, we have used the

"Alaska Population Overview, Alaska Department of Labor,
1981

5«id.
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national growth patterns projected by the federal Social

Security Administration, which are as follows:

YEAR % OF ELDERLY POPULATION
1950 8.1
2000 13.1
2025 19.5
2050 21.8

Using those assumptions, Travelers" Insurance Co., on
our behalf, calculated the percentage of permanent .fund
dividends which would be required to fund a "pay as you go"
sys tem.

For fiscal year 1983, the calculations are relatively
straight-forward. Given an aggregate distribution of some $169
million in permanent fund dividends this year, approximately 25%
would be needed to fund a "pay as you go system."

However, even assuming a 37, cost of 1living adjustment
in the payment each year, the percentage needed to fund the
program decreases. This 1is because permanent fund earnings will
increase at a rate substantially higher than inflation. From
the year 1983 to 2000, the average funding required would be 15
to 19 percent of the distributions, while, 1in the years 2000 to
2025 (and assuming continued growth 1in permanent fund earnings)
the funding amount would be 10-12 percent.

Thus, 1if the withholding remains static at 25% over the
course of several years, the resultant excess would begin to

build a savings account of substantial magnitude, which at some



point 1in the future would make the program partially, or perhaps
totally self-sustaining.

One obvious advantage of this option is that "it frees
the general fund from ALB obligations immediately. Conversely,
by mater ially reducing the annual permanent fund dividend, it
obviously raises some political difficulties.

Additionally, the social security option could likewise
be tied to contribution history -- although not 1in the precise
manner of the annuity option. The federal, social security
system currently fully covers any individual who had "not less
than one quarter of coverage ... for each <calender elapsing
after 1950 ... except that 1in no case shall an individual be a
fully insured individual unless he has at least 6 quarters of
coverage.Because, in the future, some portion of the
benefits will be paid by the "savings account” resulting from
the static 25% contribution, we believe that a s-imilar
contribution history requirement <could be established in the
legislation.

Even more so than the annuity option, there would be no
"current economic benefit" from the program. By reducing the
permanen* fund distribution by 25%, and funding a retirement

program :rom which the individual may or may not wultimately
benefit, we believe it extremely wunlikely that the IRS would

conclude that the reduced sum is in some manner taxable.

5542 U.S.C. &14(a)(l)
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Morever, we believe there 1is a substantial likelihood
that the existing ALB exemption in federal law could be
retained. Indeed, stripped to its essense this option does
little more than alter the funding source of the ALB progranm.

The primary risk of the program is all the more
apparent in light of the current difficulties with the federal
social security"™ systen. While option F would be funded by a
currently purchased annuity, younger Alaskans would be
contributing to this option on the mere hope that the requisite
amount of permanent fund earnings would remain available for the
program well into the 21st century. The "savings account”
created by the static 25% withholding 1is intended to alleviate
that problem; however, vregardless of the rate of growth of that

account, there 1is plainly some risk in this option.”"6

56por example, under our population projections, there will
be 30,747 elderly in Alaska in the year 2000. The permanent fund
distributions for thatyear under AS 43.23are estimated by the

Department of Revenue to be $792 million, of which, under our
static 25% withholding, $198 million would be placed in the social
security fund. In that year, with a 3% COLA, the maximum monthly
bonus will be approximately $390. Even if every elderly Alaskan
is eligible for full benefits under the law®s contribution
requirements, the maximum payments would be $120 million -- with a
savings account deposit being made in that year alone of 370
million. of course, many of these -elderly may not be fully

eligible, and some whoare eligible may not be residing in Alaska
during that year.



Finally, there is some advantage to" the existing
elderly in this system over the annuity option. The existing
elderly would have a net 1loss of only ,25% of their permanent
fund dividend, rather chan the entirety of the benefit under the
annuity approach.

H. Health Insurance For The Elderly.

The state of health insurance for the elderly, and
indeed for all Alaskans, has already been the subject of
considerable study,57 and legislative acti*vity.58 3ecause
of the obvious critical importance of adequate health care
coverage for Alaska“®s elderly, the option of providing
comprehensive health insurance for Alaska®s older citizens in
lieu of the longevity bonus wasincluded in this report as an
option.

While the Department of Law report found that health
expenses were a major use of the longevity bonus Tfor only 5.5%
of 1its sample, the 1976 Ilongevity bonus study found that 29% of
the bonus recipients used at least a portion of the ALB for
medical care, while 11%. wused a portion of the bonus for

50Q
"insurance of all kinds.™ "

N"Alaska Comprehensive Health Care Financing Study, Batelle

Human Affair Research Center (15S1)
>8hb 641, 12th Leg. 1st Sess. (1961)

59a LE Survey, op. cit. n. 9 at 22
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In fact, almost all of Alaska®s elderly receive some
kind of publie or private health coverage assistance -- either
through Medicare, Medicaid, public and private retirement
programs, Veteran®s benefits or the Indian Health Service/Public
Health Service.

When assessing the health 1insurance option, the two
obvious questions are: (1) how severe are the gaps in existing
coverage; and (2) how much would it cost to fill those gaps?.

The major source of health insurance coverage for the
elderly in Alaska 1is obviously Medicare -- a federal insurance
plan which provides  hospitalization for those eligible for
social security and medical insurance for an additional fee
of S12.20 per month.

Both the hospital and medical insurance contain
substantial deductibles, i.e. the first $304 of the hospital
bill -- and co-payment requirements (20% in the case of medica
insurance.)

Nursing home coverage under Medicare is severely
limited -- confined to post-hospital care in a "skilled nursing
facility" for short periods of time.

It is difficult to determine how many resident Alaskan
elderly are on Medicare -- available statistics are bloated by
Medicare claims submitted by tourists. There are some 9,323

6°42 U.S.C.S5 426, 1395;]
Security may obtain Medicare hos

A
per month P

%ﬁ ineligible for So

Cl
it |on insurance for §$1



retired persons 1in Alaska receiving social securit.y -- and hence
eligible for Medicare.

The largest group of elderly Alaskans ineligible for
Medicare are rural residents, primarily Natives, who do not have

a sufficient wage earning history to qualify for social

security. All Alaska Indians, Aleuts and Eskimos are eligible

for IHS -- which provides a broad range of services depending

upon available facilities. IHS is, however, primarily a direct

provider of facilities -- it does not make cash payments for
i

services such a custodial care 1in a nursing home. Moreover, it

is currently facing severe cutbacks in areas such as

reimbursement for health-related travel expenses”2.

The most comprehensive health coverage in Alaska is, of
course, Medicaid. To be eligible for Medicaid, one must meet
the State public assistance income limitations. As noted
previously, there are currently some 2300 elderly Alaska
citizens on Medicaid. Medicaid does cover virtually unlimited
nursing home residency.

The most glaring deficiency in Alaska health care for
the elderly is the lack of coverage for institutionalization in

custodial environments such as nursing homes. Nursing home

slInterview, Ms. P. Eubanks, Field Reo. Social Security
Admin. (Feb. 24, 1983)

62interview, Ms. P. Roberts IHS, (Feb. 23, 1983)
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rates in Alaska run from S90 to $172 per day62. The costs are
simply prohibitive for anyone not on Medicaid -- 1indeed, of the
467 elderly Alaskans currently residing in State nursing homes
(other than the Pioneers Homes), all but 31 are there under
Medicaid, or Alaska's General Relief Medical Assistance.

Conversely, nursing home rates in Washington, for
example, have been estimated by the Department of Health &
Social Services to vary from S50-$60 per day. It is not known
how many elderly Alaskans are institutionalized in lower
forty-eight custodial care facilities; however, it is apparent
that unless one is eligible for Pioneer Home placement, a
nursing home can be afforded if, at all, only by relocating to
the lower forty-eight.

Three private organizations were asked to estimate the
premium amount required to supplement Medicare and other
coverage for Alaska“s elderly to provide health insurance
equivalent to the existing Public Employees®™ Retirement System®s
retiree coverage, and to include comprehensive nursing hone
coverage. Neither Travelers Insurance, nor Aetna Insurance felt
capable of providing an estimate.

However, insurance consultants frequently wused by the
state for matters such as the public employees Supplemental

Benefits System estimated that to provide supplemental coverage

53Alaska Nursing Home Census, Alaska Department of Health
Social Service, 12/31/82
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for Medicare, insurance could be provided at a premium of
approximately$70 per individual per month. This would include

comprehensive nursing home coverage.

Medicare is currently a primary insurer -- that 1is, the
State could provide for Supplemental coverage without
endangering basic Medicare eligibility. Moreover, and in all

likelihood, supplemental State coverage could properly provide
otherwise uninsured Alaska Natives with those costs not covered
by the Indian Health Service.

J
The major difficulty 1is Medicaid. Medicaid eligibility

is very much contingent upon the unavailability of
"resources".” Currently, the State only pays 8% of a
Medicaid"s patient bills. IT a State health insurance policy

was considered a "resource" the State could find itself footing
the entirety of a Medicaid patient"s bill.

0Of course, the State woild hardly need to "supplement”

any Medicaid coverage -- Medicaid coverage itself being
essentially inclusive. The statute, could simply exempt
Medicaid recipients from the coverage of the policy. The 1issue

posed by such an enactment is whether the State would be
frustrating the Congressional goals behind Medicaid -- which 1is
to provide a health coverage means of last resort -- thereby

running afoul of the Supremecy Clause.

N 42 ULS.C. 8l382(a)(1)(B)
~Florida Lime L Avocado Growers v. Paul, 373 U.S. 132 (1963)
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Assuming that the State could continue to merely

supplement Medicare, IHS facilities and existing private and
retiree coverages, and that the consultants” figures are
accurate, there remain two difficulties with the health
insurance option. First, it is of no benefit to Alaska®s needy
elderly -- who will merely continue with Medicaid coverage at

the price of their longevity bonus.

Secondly, there is the potentially severe problem of
in-migration. If a year®"s residency 1in Alaska6™M i e all that
were required for free and unlimited nursing home coverage, the
potential of in-migration may be severe. There are two
potentially justifable components of the program which could
mitigate this potential:

1. If a purpose of the health 1insurance option is to
allow Alaska residents to continue to reside in the state even
if nursing home coverage is required, nursing home <coverage

could be limited to Alaska institutions, just as many states

6Sic is possible, although we believe unlikely, that a court
would rule that supplemental health insurance coverage would
constitute a "basis necessity of life" -- dropping the maximum
possible durational residency requirement to 30 days. The program
would be supplemental to a host of existing assistance insurance
programs, and would not be based on need. See Memorial HosDital
v. Maricopa County, 615 U.S. at 261.



limit resident tuition discounts to 1in-state universities.”
The difficulty, obviously, 1is that existing Alaskan nursing home
capacity 1is limited. Whether unlimited nursing home coverage
for all Alaskans would vresult in the expansion of existing
facilities is debatable;

2. For the reasons cited with respect to the annuity
and social security options, eligibility for health insurance
coverage might properly be based upon contribution history if
() a portion of the individual®™s permanent fund dividend 1is
used to help fund the 1insurance program; and (b) the funding is
in excess of current needs, 1in order to ainass the same type of
"savings account"™ envisioned with respect to the social security
option.

I. LONGEVITY BONUS PREMISED ON INDIVIDUALIZED

RELOCATION HARDSHIP.

As noted 1in Section 11(A), ante, there 1is some judicial
support for the view that it is permissible for Alaska to
establish a program intended to benefit those who would suffer
the most hardship by financially-coerced relocation _from the
state, and to measure that hardship in part by duration of
res idenee.

This option relies wupon that support, and involves

three steps:

6?Starns v - Malkerson, 326 F.Supp. 234 (D. Minn. 1970), affa
mem. 401 U.S. 983 (1971)
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1. cataloging those criteria which would
differentiate those Alaska elderly who would suffer relatively
more hardship by being forced to retire outside the state, and
who need financial assistance 1in order to remain in-state;

2. translation of those subjective <criteria to a

point system similar to that wused by the Alaska Commercial

i . - R

Fisheries Entry Commission; andD
3. structuring of that point system such that (@)
administrative costs are minimized; and ((»))] successful

applicants are confined to a pool roughly equivalent in number
to existing bonus recipients.

Indeed, the structure of this option 1is similar to the

Alaska Limited Entry Act -- which translates certain very
subjective criteria -- such as "economic dependence on the
fishery™ -- into an objective point systen. It does so, of
course, at a bureaucratic price -- approximately $2.5 million a

year for a pool of applicants originally roughly equivalent to
those which this option would affect. It also does so at other
costs, which will be discussed below.

It is not difficult to catalog the criteria which would

set our "relocation hardship" pool aside. Duration and
continuity of residence would be one criteria, as would,
perhaps:

1. income;

2. location of family;

63see AS 16.43



3. location of property; and

4. ethnic, religious, and cultural ties.

Although income and duration of residency would play a
role in determing eligibility, no one factor alone would be
dispositive.

It would not be difficult to translate these factors
into a point system; nor would it be particularly difficult to
structure that point system to Ilimit the <class of successful
applicants. The proposal, however, does suffer from the
following disadvantages:

1. Since most Alaskan elderly have 1lived here more
than 10 years most Alaska elderly will suffer some demons terable
hardship from relocating elsewhere -- although a certain
percentage obviously do not require a longevity bonus to remain;

2. The alternative also involves the -establishment
and funding of a new bureacracy -- an intrisically unworthwhile
undertaking, but one which nonetheless would cost far less than
simply opening the class to all elderly Alaskans;

3. Perhaps the most obvious disadvantage is the
burden that it would place wupon elderly Alaskans themselves.
There would presumably be a lengthy application form, together

with evidentiary requirements, and in some cases, adjudicatory

hearings. The Limited Entry Commission is currently involved in
some 120 judicial appeals -- a number which is either at or
below historic levels. According to the Commission®s FY1984

-36-



budget presentation, there 1is a current backload of some 325
administrative adjudications.

Attorneys will be required -- regardless of what
efforts are undertaken to make the process simple and informal.
The difficulties facing the elderly applicant are thus rather
apparent.

J. C-RANDFATHERING

This report closes with one of the simpler alternatives

opening the class of longevity bonus recipients to all
elderly Alaskans with one year®s residency, and terminating the
program for the future. Persons eligible, or becoming eligible
this year will be "grandfathered™ and will receive a longevity
bonus for life. The fiscal impacts of this alternative are, for
FY1984, identical to option A, and will obviously decline 1in the
future due to mortality and relocation.

The obvious advantage of this program 1is that it
protects those ~currently on the longevity bonus program.
Equally, it deprives those approaching the age of 65 with any

expectation of receiving a bonus.

We believe that this option is constitutionally
permissible. The Alaska Supreme Court shares the general view
of the constitutionality of grandfathe. ing laws -- as long as

the grandfathered class itself is constitutionally defined.”

Plainly, the state legislatures

69commercial Fisheries Entry Commission v. Apokedak, 606
P.2d at 1259-61.
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have the right to terminate social programs while protecting
those >ho have come to rely on their benefits.

A . CONCLUSION

As noted at the outset, the purpose of this report 1is
merely to provide a threshhold feasibility review of various
options for amending the longevity bonus program. Through
discussions with administration officials, legislative staff
members, consultants and private industry, we have attempted to
highlight the major 1issues surrounding each alternative, and
provide at Jleast rough 1information on each question raised. If,
after the Judiciary Committee  has identified two or three
relatively attractive options, the effort expended over the past
three weeks on 10 proposals can be condensed into the pursuit cf
three, proposed legislation and a more intricate analysis of the

preferred options can be promptly transmitted.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT

RODNEY G. VEST
Plaintiff,
Y,

MARIAN SCHAFER andSTATE OF )
ALASKA, )

Defendants. )

Case No. 1JU-82-1103 Civ.
AGREEMENT AND ORDER OF SETTLEMENT

WHEREAS, in 1972 the Alaska Legislature enacted the *
Alaska Longevity Bonus Program (AS 47.45.010 et. sea.) which
currently provides, inter alia, for the payment of $250 for each
month of continued residency by bona fide Alaska residents over
the age of 65 who were domiciled in Alaska or. or before January
3, 1959 and who have maintained a continuous domicile 1in Alaska
for 25 years;

WHEREAS, the purpose of the Alaska Longevity Bonus

Program 1is among other things, to reward elderly Alaskans for

their past contributions to the state and territory, and for past

hardships suffered during territorial and early statehood days.
AS 47.45.170;
WHEREAS, since 1972, the State of Alaska in good faith

has administered the Longevity Bonus Program in the belief that

Appendix

A
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the rewarding of prior residency was a constitutionally
permissible purpose;

WHEREAS, in upholding the State®s prior Permanent Fund
Dividend distribution program, the Alaska Supreme Court ruled
that "reward[ing] those Alaska residents who have chosen to stay"
is a constitutionally permissible purpose. Williams v. Zobel,
619 P.2d 448, 460 (Alaska 1980);

WHEREAS, Justices Dimond and Matthews, in dissenting in
Williams v. Zobel, believed that the Longevity Bonus Program
would withstand constitutional scrutiny (619 P.2d at 469, n.13);

WHEREAS, on June 14, 1982, the United States Supreme
Court, in 1irvalidating Alaska"s prior Permanent Fund Distribution
Program, ruled that a statutory purpose of rewarding prior
residency was constitutionally impermissible. Zobel v. Williams,

U.s. , 80-1146 ;

WHEREAS, because of the U.S. Supreme Court®"s decision
in Zobel v. Williams, it appears the Longevity Program may not be
deemed constitutional;

WHEREAS, a serious and good faith disagreement has
developed and the Alaska Legislative Council questions whether
the appropriate remedy is to expand the class of recipients ail
monthly longevity bonuses, or alternatively, to invalidate the
entire program and cease payment of monthly bonuses to any

person;
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WHEREAS, this uncertainty regarding the appropriate
remedy derives from 8§ 2, Ch. 205, SLA 1972, which provides, with
respect to the LongevityBonus Program:

if any provision of this Act, or the

application of a provision of this Act to

any person or circumstances is held invalid,

this entire actshall be considered invalid.

WHEREAS, unless and until the question of appropriate
remedy 1is resolved by this court, or a settlement of this
controversy 1is achieved, it is reasonable and prudent that the
State of Alaska continue to administer the Longevity Bonus
Program in the manner provided by statute;

WHEREAS, on July 6, 1982, Plaintiff Rodney Vest filed
the above-captioned action, seeking as relief his inclusion in
the Longevity Bonus Program of "any . . . bona fide Alaska
resident who 1is 65 years or older....". Complaint, Prayer for
Relief, para. 2;

WHEREAS, ON July 23, 1982, Plaintiff Vest filed an
amended complaint seeking to have this case certified as a class
action under Alaska Rule of CivilProcedure 23 on behalf of all
bona fide Alaskans of theage of 65 or older, and further seeking
as alternative relief theinvalidation of the Longevity Bonus
Program, or the payment of retroactive bonuses "in amount equal

to what they would have been entitled to obtain under the progranm

had the unconstitutional criteria never been 1in place or



enforced.”™ First Amended Complaint, Frayer for Relief, paras.
4-6.

WHEREAS, there are currently 9,124 recipients of
monthly longevity bonuses, and many of these recipients are of
modest means, and depend upon the monthly bonus for sustenance,
and the termination of the longevity bonus payments to these
individual:; could cause great and irreparable harm;

WHEREAS, because of the uncertainty with respect to the
appropriate remedy, the parties are desirous of settling this
litigation in a manner which affords meaningful relief to
Plaintiff Vest and others similarly situated, but which also e
ensures the continuation of monthly bonus payments to existing
recipients;

WHEREAS, the parties are further desirous of achievina
a settlement which will finalize and constitute a full and final
accord of the rights and liabilities of the parties hereto;

WHEREAS, there may be as many as 4,000 persons who are
similarly situated with Plaintiff Vest -- to wit, bona fide
Alaskans of the age of 65 or over - who are not currently
receiving longevity bonus payments because of the residency
requirements of the statute;

WHEREAS, the parties agree that, because cf the nature
of the rights of recipients involved in this litigation, a
one-year residency requirement 1is reasonable, necessary and

appropriate in order to demonstrate bona fide Alaskan residency;

nimM



WHEREAS, a full and final settlement of the parties”
rights and liabilities hereto cannot be achieved until all
persons similarly situated with Plaintiff Vest are certified as
class under Alaska Rule of Civil Procedure 23(c);

WHEREAS, the settlement envisioned by the parties
includes the retroactive payment of longevity bonuses to
plaintiff class commencing and including July 1, 1982;"

WHEREAS, the payment of such retroactive bonuses to an
expanded class of recipients would require the appropriation of
sums above the amount currently appropriated for the longevity
bonus program for fiscal year 1982-83. Moreover, and because of
the Alask*. Legislative Council®s view of the non-severabilitv
clause, quoted above (effecting the expansion of the class of
longevity bonus recipients), such payments may require the
enactment of curative legislation;

WHEREAS, it is therefore necessary, in order to
effectuate this settlement, for appropriate legislation to be
enacted;

WHEREAS, the Alaska Legislature is a coordinate branch
of government of the State of Alaska, and 1is represented in this
action by the Attorney General;

WHEREAS, notwithstanding the abt. * Attorney
General cannot 1in any manner bind or compel the Alaska

Legislature 1in the exercise of its legislative powers;
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WHEREAS, on July 16 , 1982, the Alaska Legislative
Council moved to participate in the above-captioned action as
amicus curiae, it 1is agreed that the Alaska Legislative Council
may participate in all negotiations of any settlement, the filing
of briefs and may participate in oral arguments; however, the
Alaska Legislative Council agrees that it will not be involved in
discovery proceedings 1in the event the case is ultimately
litigated and will not become otherwise involved in accordance
with the terms of this settlement agreement;

WHEREAS, and while the Alaska Legislative Council
cannot bind the Alaska Legislature 1in the exercise of its
legislative powers, the Alaska Legislative Council can and is
willing to commit its best efforts to the enactment of
appropriate legislation during the first regular session of the
13th Alaska Legislature;

WHEREAS, and subject to (1) the certification of
plaintiff class, (2) the Superior Court®"s approval of a
settlement proposal herein, and (3) the commitment of the Alaska
Legislative Council to use its best efforts in the enactment of
appropriate legislation, plaintiff class is agreed that such
action will provide full and adequate consideration for the
promise and agreement of plaintiff class not to seek relief in
any form with respect to the Longevity Bonus Program through and

including the adjournment of the first regular session of the
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13th Alaska Legislature or June 30, 1983, whichever ever event
comes firsc in time;

WHEREAS, nothing herein 1is to be construed as an
admission by the State of Alaska as to the unconstitutionality of
the Longevity Bonus Program;

WHEREAS, except with respect to the good faith of the
State and its agents, nothing herein is to be construed as an
admission by either party in the event the settlement agreed to
here is not consummated;

NOW THEREFORE THE PARTIES STIPULATE AND AGREE AS
FOLLOWS:

1. All actions and proceedings 1in the above-captiol
case, other than:

(a) the certificat:.on of plaintiffs class

(b) the approval by the Superior Court for the State of

Alaska, First Judicial District of this proposed

settlement agreement, and

(c) any further approval by the court necessary to

consummate the settlement agreement after the

certification of plaintiffs class,
are stayed through and including the date of adjournment of the
first regular session of the 13th Alaska Legislature or June
30th, 1983, whichever event occurs Tirst in time. Procedures for
class certification shall be submitted to the Court for review no

later than September 10, 1982, and the parties will request the



T C

Courc to render its order with respect to the notice procedures
forthe said class no later than September 24th, 1982. Notice to
the class shall be transmitted, along with the proposed
settlement and the conditions necessary to effectuate the
settlement, on or before October 11th, 1982. The State of Alaska
will undertake reasonable efforts to assist Plaintiff to locate
those persons 65 years or older as of July 1, 1982, who have been
bona tide Alaska residents in the state of Alaska for one year
immediately prior to that date. In the event this settlement
agreement 1is not consummated for whatever reason, but the class
certification has been certified by the court as set forth above,
the Plaintiff shall not be precluded from seeking an enlargement
cf the class and a certification thereof so as to include other
persons having a shorter residential duration within the State
and may also seek a greater retroactive recovery.

2. The Alaska Legislative Council shall utilize
best efforts to secure the enactment, during the first regular
session of the 13th Alaska Legislature, of the following
legislation;

() Legislation which treats equally all bona f
Alaska residents of the age of 65 or older with raspect to their
residential qualifications to receive any "longevity bonus
payments" or any substitute benefits from July 1, 1982 and
thereafter for as long as the legislature may determine to

continue such a program. Bona fide Alaska residents are those



who continuously resided in the state for one year immediately
prior to the date of eligibility; and

(b Any appropriation which micht be required
the legislation described 1in paragraph (a), including the
retroactive payment of bonuses.

3. IT the Alaska Legislature passes legislation
.described in 2(a)-(b) above at any time during the first regular
session of the 13th Alaska Legislature and the Governor signs the
said legislation or otherwise allows 2(a)-(b) to become law so
that 2(a)-(b) will be e.ffective no later than Ninety days after
enacted, the above action shall be dismissed with prejudice, m
subject only to the determination of attorney fees by the Court.

4. IT the above-captioned action 1is dismissed under
paragraph 3 above, all claims or rights of any class member
(except those class members who exercise their right to opt out
under Rule 23 of the 7,laska Rules of Civil Procedure), with
respect to the Longevity Bonus Program, shall be merged into the
judgment of dismissal and extinguished;

5. IT the Legislation described in 2(a)-(b) above is
not enacted during the first regular session of the 13th Alaska
Legislature or 1in any event no later than June 30, 1983, then
this agreement shall be null and void, except that the Plaintiff
and the class certified, together with any additional members, if

there is an enlargement of the class, may prosecute this case as

to



if this agreement had not been entered into, it being the intent
of the parties that certification of the plaintiff class, or the
enlargement thereof, shall not beaffected if this agreement
becomes null and void;

6. The obligation of the Alaska Legislative Counc
under® 2 herein is contingent upon certification of plaintiff
class under Alaska Rule of Civil Procedure 23(c), which class
shall include each and every individual of the age of 65 or olce
who, as of July 1, 1982, had continuously resided one year
immediately preceding that date within the State of Alaska, and
in the event that a class 1is certified which 1is less inclusive
than as above described, the State of Alaska has reserved the
right to waive the protections of this paragraph 1in whole or in
part. Nothing in this paragraph 1is intended to modify or affect
the certification of the class orthe right of the Plaintiff to
enlarge the class if this agreement becomes null and void.

DATED this day of , 1982 .

DATED
Attorney for Defend
r Marian Schaefer and
State of Alaska
WILSON L. CONDON
ATTORNEY GENERAL
DATED:

Attorney for Plaintiff

Henry J. Camarot
Camarot, Sandberg & Hunter
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for Alasisl
Legislative Council
Amicus Curiae

fAddr*william Rucdy
Robertson, Monagle,
Eastaugh & Bradley

ORDER
IT IS SO ORDERED.
DATED:

Hon. Walter Carpeneti
Superior Court Judge
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As a result of the Zobel case, state benefits which are based cn length of
residency have come under scrutiny. In order to meet the constitutional
requirement for treating all residents equally, the Alaska Longevity Bonus
Program should be modified to allow benefits to all qualifying Alaskan
residents. This means elimination of the existing 25 year residency

requi remen~fpr establishing Alaskan domicile on or before January 3, 195S.

Assuming that a one year Alaskan residence would be constitutionally accep—
table, many people would immediately become eligible for the Bonus who do not
now qualify. Also, it is believed that some people from the lower 48 over age

G5 may move to Alaska in order to receive the Bonus when their one-year
residence 1is completed.

The actual number of additional people who would receive the Bonus is not
known . However, estimates by the Department of Administration indicate that
approximately 13,228 persons aged 65 and older presently live in Alaska, and
it is assumed that a majority of these people have lived in Alaska for at
least one year.

The Longevity Bonus program has been growing under existing regulations at the
rate of approximately 60 persons each month. After the increase of 3,803
applications expected by the liberalization of residency requirements, the
program is expected tc grow at the net rate of 89 personsper month as a
growing number of Alaskans reach age 65 and remain in the state for retire—
ment.

An increase 1in the Longevity Bonus staff will be needed to handle the initial
flood of applications, and continuing increased staff will be necessary to
process the greater workload of the expanded program.

This fiscal note offers an option which would gradually decrease the drain on
the State treasury, while allowing Longevity Bonus recipients the opportunity
to plan for future decreased income from State sources. The plan 1is basically
to reduce the amount of the Longevity Bonus monthly payments by $25each year,
until the program is phased out entirely &



TheeLongevity Bonus was originally designed to be phased cut by making only
those who were Alaskan residents on or before January 3, 1959 eligible. The
new plan presented here escalates that phase-out process, while meeting all
the legal and constitutional tests, and at the same time will affect the
existing Longevity Bonus recipients in a minimal way. A loss of only $25 per
month could be accommodated by oldsters with insufficient monthly income by
applying for assistance from atfroy cQurcdS-"auctt”as the Old Age Assistance

program of the Department of Health and Social Services. Increasing the
income floor of this program providesa humanitarian level of support for
less affluent oldsters. This increase 1is dealt with in a separate fisc”1l note

submitted by the Department of Health and Social Services.
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The plan would result in monthly Longevity Bonus payments as follows:

FY 84 - $225 per month
FY 85 - $200 per month
FY 86 - $175 per month
FY 87 e $150 per month
FY 88 - $125 per month
FY 89 - $100 per month
FY 90 - $ 75 per month
FY 91 - $ 50 per month
FY 92 - $ 25 per month
FY 93 - Phased Out
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Following is a table showing how grant funds were computed under this

FY
FY
FY
FY
FY
FY
FY
FY
FY

Fy

-AHBHaawwawa”hum1l

84
85
86
87
88
89
90
91
92
93

p/t
Expected Amount Total
Number of Longevity Longevity
Recipients Bonus Bonus Grants

- 13,228
- 14,296
- 15,364
- 16,432
- 17,500
- 18,568
- 19,636
- 20,704
- 21,772

X X X X X X X X

X

$2,700/year
$2,400/year
$2,100/year
$1,800/year
$1,500/year
$1,200/year

$ 900/year
$ 600/year
$ 300/year

- Program phased out.

$35,715,600
$37,310,400
$32,264,400
$29,577,600
$26,250,000
$22,281,6G0
$17,672,400
$12,422,400
$ 6,531,600



SUMMARY: HB 36  "An Act relating to the longevity bunas program; and
providing for an effective date."

The legislation would change the residency requirements of the Alaska
Longevity Bonus Program (U7.45), in keeping with the recent Supreme
Court decision on the Pecrranent Fund. Currently the ALB Program gives
$250 monthly bonus to persons 65 yearsof age or over who were: living in
the Territory of Alaska on or before January 3, 1959 and who lave main—
tained a continuous domicile in the Territory or State for 25 years.

This bill v/ould change those requirements, providing a person who is 65
years of age or over, who is a state resident and who hasbeen a resident
for not less than one year immediately preceding the dateof application
may apply to the Commissioner of Administration for qualification to

receive the monthly $250 bonus.

Section 3 of the bill defines "resident” with new language. The replaced
language of this section defined "domicile” as(the place with which a
person has a settled connection for determination of his civil status or
other legal purposes because it is actually or legally his permanent and
principal home.™)

The bill also provides a retroactive clause to July 1, 1982, and states
tint a person who was eligible to receive the bonus as of that date is
entitled to receive accrued retroactive bonuses from 7/1/82, and a

person reaching the age of 65 after 7/1/82 is entitled to receive the bonus
payments beginning on the date of eligibility.

Immediate effective date clause.

There are currently three bills introduced in regard to the Longevity Bonus
Program:

1) 1B 36 by Malone - House HESS Committee - changes residency from 25 years
to one year.

2) SB 200 by Rodey - AD Hoc Committee on Residency- repeals ALB for all
but those who are 65 or over and who have lived
continuously in Alaska for one year before the effective
date of the bill.

3) SB 215 by Ray - Senate Judiciary - Sets up an "Equal Retirement Benefit
Program™. Establishes a separate account within the
Ak. Perm. Fund, and also takes 12.5% of the income of the
perm, fund earned during a fiscal year that is available
for distribution and transfers that money to the
Longevity Bonus Account. Estabxishes one yearl residency.
(Senate Judiciary staff and Mr. Jon Tillinghast will be in attendance to
explain this legislation and other proposals under review by the Senate.)

folder content:

IsO; . right: gfSiiSPS:
P.L. 94 602 HB 36 fiscal note qr oh; C
A K . Jtatut” atgg ~ jg » 2/8/M I

Research Report/Logenbaugh Report/fillinghast



Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

February 18, 1983

MEMORANDUM

T0:

FROM:

RE:

Representative Milo Fritz

Vv
Leslie Longenbaugh, Research Staff
t ' *

Residency Requirement for Longevity Bonus Program
.Research Request Number 83-51

Linda ojfey asked that we research the rationale behind Governor Shef—
field"s consideration of a one-year residency requirement for recipients
of State longevity bonuses. I ha""? listed the major components of the
administration®s reasoning below.

A residency requirement of much more than one year might not
be found constitutional in court, where the State®s intent would
be subject to some scrutiny. A longer residency requirement could
imply that the intent 1is to.discriminate between elderly Alaskans
of many years®" residency and those who have arrived more recently.
The U. S. Supreme Court decision in Zobel_makes it clear that
such a distinction 1is constitutionally impermissible.

Constitutiond ly, the State can require: that recipients of the
bonuses be "bona fide residents,”™ meaning that they are currently
residents who intend to stay. For the elderly, for whom moving
is often a greater ordeal than it is for the general population,
courts would probably view one year®s residency as an adequate
demonstration of the intent to stay. A residency requirement of
very much less than one year (e.g., thirty days) could be insuf—
ficient to establish bona fide residency.

A one-year residency requirement was part of the accord reached
by the State and Rodney Vest last summer when Mr. Vest agreed to
wait for a legislative change 1in the longevity bonus statute
that might obviate the necessity for his suit.

I spoke with Rebecca Rurch in the Department of Administ.rationl, who.
noted that the Governor 1is considering severa® options for legislation

~Rebecca Burch, Special Assistant to the Commissioner, Department of
Administration, Juneau; telephone: 465-2200.
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to amend the Jlongevity bonus program. Each of the options includes a
residency requirement of one year.

The U. S. Supreme Court in July 1982 struck down a distributionscheme
for the Alaska Permanent Fund dividends that was based on a schedule of
larger payments for the length of past residency in the state. The

Court declared the distribution wunconstitutional when it found that
favoring residents of longer residency over relative newcomers did
not pass the test of "rationally furthering a legitimate state inter—
est,” and so violated the equal protection clause of the Fourteenth
Amendment.2

The Court®s opinion in Zobel clearly limits the State®"s ability to
require longevity bonus recipients to have beenresident in the state
not only for the preceding twenty-five years but before Statehood (AS
47.45.010):

Alaska®"s reasoning could open the door to state apportionment of
other rights, benefits and services according to length of resi—
dency. It would permit the states to divide citizens into expand—
ing numbers of permanent classes. Such a result would be clearly
impermissible.

The Court today reaffirms the important principle that, at least
with respect to durational-residency discrimination, a State"s
desire to "reward citizens for past contributions™ is "clearly not
a legitimate state purpose."l (Emphasis added; footnotes omitted.)3

Since June 1982, when the U. S. Supreme Court handed down the Zobel

decision, the State Attorney General®s office, both on its own and at"
the instigation of civil suits, has examined the residency requirements

of several State programs. Assistant Attorney General Debra Vogth
emphasized that the courts would consider each such program differently.

The maximum allowable durational residency requirement would wvary,
depending upon the participants in the program and the intended result

of the legislation, among other considerations.

In 1982, Rodney Vest filed suit against the State, alleging that his
constitutional rights had been violated by the residency requirement

2Zobel v. Williams, u. S. , 72 L.Ed.2d 672 (1982).
31bid.

"Debra Vogt, Assistant Attorney General, Juneau; telephone: 465-3600.
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fixed by statute for the longevity bonus program. Having moved to the
state shortly after Statehood, Mr. Vest was ineligible for benefits
under the requirement that recipients date their residency in the state
from on or before January 3, 1959. The Department of Law, certain
that the challenged residency requirement would not hold up n court,
persuaded Mr. Vest to suspend his suit wuntil the 1983 legislative
session could amend the residency requirement.

In studying the constitutionality of durational residency requirements,
the Attorney General®"s office has used criteria that derive from the
Supreme Court®s decision in Zobel and from other State and federal case
law. In an opinion of July 14, 1982, Assistant Attorney General Ken
Vassar traced the evolution of the tests wused by the U. S. Supreme
Court in determining the constitutionality of durational residency
requi rements.3

...t appears that the [U. S. Supreme] Court had arrived at a
three-step analysis: (1) durational residency requirements neces—
sarily involve classifications which call 1into 1issue the equal

protection clause; (2) a durational residency requirement which
penalizes the exercise of the right to travel requires strict
scrutiny_under the ~compelling state interest test; and (3) a
penalty can be found either through infringement of a fundamental

right (in addition to the right to travel), such as voting, or
through denial of a basic necessity of life, such as welfare or
medical services. (Emphasis in original.)

If a durational residency requirement 1is found to infringe upon or
deny a basic necessity of life or a fundamental right, the burden of
justifying the continued existence of the requirement falls on the
State. The State must show not only that the 1infringement furthers
some legitimate state 1interest, but that it furthers that interest
directly and expediently.”

51982 Alaska Opinion Attorney General Number 7, July 14, 1982.

A"The federal Ccurt in Zobel found that the Permanent Fund dividend
distribution plan favored long-time residents in a manner that was not
connected to the stated intent of the legislation, "i.e., keeping resi—
dents in the state and encouraging their active interest in the well —
being of the Permanent Fund. Because it found that the means did not
pass the first test of being rationally related to the stated purposes,
the Court did not go on to address the question cf whether the ends
(the legislative purposes) were compelling enough to permit a distinc—
tion among vresidents on the basis of the length of their residency.
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Assistant Attorney General Debra Vogt has participated in the adminis—
tration®"s discussions about the future of the longevity bonus program.
She and others .have concluded informally that a one-year residency
requirement for the longevity bonus program would almost certainly pass

the federal tests described above. According to their analysis, a
delay of one year before receiving longevity bonuses does not infringe
a fundamental right. Moreover, she feels that the longevity bonus of

$250 per month, which 1is not based on need, would not be found by a
court to be a "basic necessity of life."7

Ms. Vogt stated that the courts would be most likely to uphold a State
statute requiring one year®"s residency if the legislative intent were
to ensure that only "bona fide" residents participate in the progranm,
the elderly tend to be less mobile than other population groups; for
this reason, a court would probably consider a requirement of one year"s
residency, rather than two years® or longer, to be adequate assurance
of their bona fide status. Ms. Vogt emphasized the 1importance of a
statute®s intended vresult when a court scrutinizes any legislation.

For your information, the fol "owing are a few of the Sheffield adminis—
tration®"s many 1ideas regarding the future of the longevity bonus pro—
gram, as described by Ms. Vogt:_

1) phasing out the program altogether, over several months or years;

2) gradually discontinuing the longevity bonus program and streng-—
thening the 0ld Age Assistance program, which 1is based on need;

3) opening the program to all Alaskans over (35 years old;

4) devising a two-part program, one portion to provide longevity
bonuses (much smaller than the present payments) to all Alaskans
over 65 years old, and the other part,, with larger payments, to
be based on need; and

5) providing medical care or insurance for the elderly in order to
mitigate one of the most expensive components of remaining in
Alaska.

x> * *

If you have questions or additional needs for research, please call on
us..

7Ms . Vogt noted that transferring State funds to persons over 65 s
considered by courts to be clearly constitutional because of the
diminished capacity for -earning, the increased health costs, and
other liabilities that are endemic among the elderly.
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MEMORANDUM February 8, 1983

To: Rep. Milo Fritz, Co-Chair
House HESS Committee

From: Linda Otey, Committee Assistant
House HESS Committee

The following is an update with regard to the status of Alaska's
Longevity Bonus program and its constitutionality.

As you know, the State is under court order, through the case of
VEST vs. SCHAFFER & STATE OF ALASKA, to secure the enactment, of
legislation that treats equally all persons of the age of & or
older, who have been residents of the State of Alaska for one

year or longer with respect to their residential qualifications

to receive any longevity bonus payments or substitute benefits from
July 1, 1982.

Since this case was filed during the Legislative Interim, the
Legislative Council was specifically ordered to see that the inequitable
situation is remedied.

To date, there is only one- bill in the House, HB 36 by Malone, dealing
with this issue. The legislation simply deletes the "25-year residency
requirement” and inserts a "one-year residency requirement”. The
effects of HB 36, if enacted, would be an expanded extension of benefits
from l.he current number of approximately 9000 recipients to an

. additional 4000 recipients. This idea appears to be unpopular
(especially in the Senate) for two reasons:

1. The State cannot afford fiscal impact.

a.Current lav; - $250 x 12 mo. = $3,000 x 9000 recipients
= $27 mill annually =4000
< recipients B 3S1mill,
annually

2. The Statewould prefer not to promote "transient residency" for
purposes of collecting Alaska Longevity Bonus (ALT.).



Therefore, the basis question is: Can a program be enacted which does
not extend benefits to all persons 65 or over who are and have been
residents for a period ofnot less than one year?

Another major question is: What effect does receipt of the Bonus have
on an individual®s receipt of social security and other old age
benefits, state and federal?

In speaking to the later question, a briefing was held today with the
Division of Public Assistance personnel. Explanations of various
programs were presented. A few important facts disclosed were:

1) If the ALB program were to be repealed and re-enacted, rather
than amended from its current form, a social security income exemption
on the federal level that applies only to Alaska®s Longevity Bonus
program, will no longer be in effect, allowing for the Bonus to become
taxable. (P.L. 94602) Copies available.

2) A possible change in the program with the criteria for
eligibility being based on need rat .er than residency:

a. programs of the "need" status are also exempt from SSI

b. the definition of the "need" could be specific: and not
necessarily tied to other statute definitions

c. need status 1is less likely to effect other adultpublic
assistance programs

3) —-Grandfathering clause for present recipients by showing a
reliance on the State in relation to an applicant®s current living
standard.

4) Criteria perhaps utilized when looking at other program
receipts being utilized by applicant.

5) Strong feelings for continuing ALB under the Department of
Administration. It was noted that is is politically unpopular to place
the elderly benefitting from the bonus program under a "welfare system"
as in those categories under the Division of Public Assistance.

There was a request for a complete list of "needs"™ programs o tainable
on both State and Federal levels. Once received, a more in-dapth review
of their effects on ALB recipients will be available.

As a bottom line, the Legislative Council has set a March 1 completion
date by which to choose a workable route and introduce legislation
accordingly. Various methods (listed above) are in the reviewing
process as alternatives to the constitutionality problem in regards to
the Alaska Longevity Bonus program.



The Durational Residency Requirement, which is in need of resolve, is
cited in 54 sections of Alaska® statutes. Four other citations with
potential for controversy are also included under Special 0ld Age
Programs and exist because of the length of the residency requirement.
Consequently, the following programs must also be resolved:

Alaska Longevity Bonus - 25-year requirement

Pioneer™s Home Program - 15-year requirement

Senior Citizens Special Assessment Exemption - 12-monthreqmt.
SeniorCitizens Exemption from Fishing License Requirement -
30-year requirement

B WN R

cc: Rep. Tischer
Longevity Bonus File

LO/hb



STA72 OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill No: H.B. 36 N Date on Bill: January 17, 1983
Title: An Act relating to the longevity bonus program
Sponsor: Malone
Requestor:
1. Estimated fiscal impacts on:
a. Expenditures:

(Thousands of Dollars)

FY 83 FY 84 FY 85 FY 86
Capital
Operating -0- 12,037.5 12,060.4 12,626.4
Total -0- 12,037.5 12,060.4 12,626.4
b. Revenues:
Revenue
2. Source of funds to offset fiscal 1impact of bill:
General Fund
3. Assumptions: [2) Residence requirements would change from 25 years to one year, and
the requirement for domicile in Alaska on or before January 7 i959, would be elimi—
nated. (b) An estimated 3,803 additional persons would immediately become eligible
under the new "egulatioris. (c) Retroactive payments in a total amount of $525,000

would become due to approximately 324 persons.

4. Disclaimer:
This statement has not been reviewed by the OMB in the Office of the Governor.

Prepared By: - irge __ _ hrfe Phone: 465-4401
Division: Pioneers™ Benefits Date: February 23, 1983
Approved by Commissioner: Date: /73
Department: -

5. Distribution:

Original to Legislative Finance
Copy to OMB

Copy to Sponsor

Copy to Requestor

2/8/83

2/0223-11-1/BDGSF1
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL

IMPACT

Bill No.: House Bill No. 39 Date on Bill: January 17, 1983
Title: "An Act relating to services to pregnant women.1
Sponso~ M. Mike Miller"®
Requestor:
1. Estimated fiscal impacts on:
a. Expenditures:
(Thousands of Dollars)
FY 83 FY 84 FY 85 TF86 ...
Capital .T?- -0- -0-
Operating "l,ki L 1,841.3 ryw;'6 m
Total 1,737.1 1,841.3 1,907.6
b. Revenues:
Revenue
2. Source of funds to offset fiscal 1impact of Bill:

Responsibility for the identification of funding

is that of the author of the Bill.

3. Assumptions:
This Bill provides for expansion of pregnancy related health and social services and
authorizes :State funding of the <cost of non-medical service for pregnant women
experiencing social and economic difficulties during the prenatal and postpartum
periods.
In 1981 there were 10,081 births to Alaskan residents, 1,642, or 16%, were births to

unmarried women.
1981 Births to Unmarried Women
Age of Mother

13 - 19

20 - 24 621
25 - 29 335
30 - 34 106
35 - 39 30
40 - 45 8

W
4. Disclaimer:
This statement has not been reviewed by the OMB

in the Office of the Governor.

Number of Births

It does

not represent the "policy of the Sheffield Administration or the final estimate of
fiscal 1impact.

Prepared By:_ )ivisden of F~ily~tancW&uth, Services Phone: 465-3170

Division: Date:

Approved by Commissioner

Department: //73TS

5. Distribution:
Original to Legislative Finance
Copy to OMB

Copy to Sponsor
Copy to Requestor

2/8/83



The Department assumes that the services delineated in this Bill would
be utilized mostly by unmarried women. Using this pool as the target
group, the Department would further assume that the more youthful
unmarried women (ages 13-24) would be more more likely to wutilize
maternity and foster home care; whereas the older group (ages 25-45)
would utilize the community services, such as counseling and adoption
assistance.

The younger age group consists of 1,163 women. The Department estimates
that approximately 190 of this group would avail themselves of the
services of a maternity home or foster home (30 maternity and 160
foster), and a total of 300 would wutilize available <counseling and
adoption assistance.

The Department recommends that the entire range of services be

contracted out to local community providers. This would reduce the
amount of administrative costs. However, it is recommended that an
Associate Coordinator (Range 18) be established to initiate the progranm
on a statewide basis. This individial would be responsible for
planning, program development, preparation of requests for proposals and
contracts, and contract monitoring and program evaluation for the

initial two years only, and would then be phased out with duties being
assumed by the regional offices of the Division.



Estimated costs are as follows (700 Benefits to Individuals):

Foster Home Care
160 persons x $502/mo x 6/mos $ 481,920

Maternity Home Care
30 persons x $146/day x 6/mos $ 788,400

Counseling/Adoption Assistance
300 persons x $75/hr x 15/hrs $ 337,500

Transportation to and From Placement
150 persons x $600/average trip $ 90,000

Subtotal $1,697,820

Associate Coordinator (Range 18):

100 Personal Services "$35,037
200 Travel 1,200
300 Contractual 2,600
400 Commodities 400
$ 39,237
TOTAL $1,737,057
The costs for the Associate Coordinator position includes: Travel - two

trips of three days each to perform program reviews; Contractual -
telephone rental and long distance of $678, postage of $300, copier
usage of $120, printing and advertising of $500, and office space rent
of $1,002; and Commodities - $400 for general office supplies.

A 6% inflation rate has been added to future yearsl estimated costs.
Medical costs will be borne by the Division of Public Assistance.



