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Mr. Lev; R e c c e -2- J u l y  16, I D 6 2

H a r r i s o n  h a d  g o n e  t o  t h e  U n e m p l o y m e n t  O f f i c e  a n d  c h a n g e d  h i s  m a i l i n g  
a d d r e s s  f r o m  H o l l a n d s *  t o  G e n e r a l  D e l i v e r y .  H a r r i s o n ’s p l a n  w a s  to 
p u t  t w o  o f  t h e  a n t i c i p a t e d  c h e a t s  i n t o  h i s  r e s t i t u t i o n  s a v i n g s  f u n d  
a n d  h o l d  o n e  b a c k ,  t e l l i n g  H r .  H o l l a n d  h e  h a d  n o t  r e c e i v e d  it. He- 
p l a n n e d  o n  b l o w i n g  t h e  m o n e y  f r o m  t h e  t h i r d  c h e c k .

A f t e r  t h i s  c o n v e r s a t i o n ,  H a r r i s o n  a d m i t t e d  i t  w a s  o r i g i n a l l y  h i s  p l a n  
t o  r u n  t h e  " s c a m " ,  b u t  s i n c e  h a d n ' t  r e c e i v e d  t h e  c h e c k s  y e t ,  a n d  
t h e r e f o r e ,  h a d n ' t  p u l l e d  o f  t h e  s c a m ,  ha h a d n ' t  d o n e  a n y t h i n g ' w r o n g .

H r .  H o l l a n d  I s p o k e  a t  l e n g t h  w i t h  H a r r i s o n  a b o u t  t h e  w r o n g n e s s  o f  
t h i s  "s c a m " , w h e t h e r  h e  h a d  p u l l e d  i t  o f f  or n o t .  H a r r i s o n  m a i n t a i n e d  
t h a t  h e  h a d  d o n e  n o  w r o n g .  A t  t h i s  point,. Hr. H o l l a n d  l e f t  t h e  r o om.
I s p o k e  w i t h  H a r r i s o n  f o r  a b o u t  5 m i n u t e s  a n d  t h e n  I l e f t .  D u r i n g  
t h a t  5 m i n u e s ,  H a r r i s o n  h a d  c o m p l e t e l y  c h a n g e d  h i s  s t o r y  an d ,  i n  Hr. 
H o l l a n d ' s  a b s e n c e ,  w a s  a g a i n  d e n y i n g  a n y  o f  h i s  w r o n g  a c t s .  A s  I 
l e f t ,  I s a w  Hr. H o l l a n d  a n d  a s k e d  h i m  to c a l l  m e  Die n e x t  d a y  i f  h e  
d e c i d e d  h o  n o  l o n g e r  c o u l d  w o r k  w i t h  H a r r i s o n .  Hr. H o l l a n d  a s k e d  m e  
t o  r e m o v e  h i m  i m m e d i a t e l y ,  t h a t  h e  f e l t  lie c o u l d  n o  l o n g e r  w o r k  w i t h  
H a r r i s o n .

S i n c e  t h e  J u n e a u  R e c e i v i n g  H o m e  in t h e  p a s t  h a s  r e f u s e d  to  a c c e p t  
H a r r i s o n  a n d  h e  lias n o  r e l a t i v e s  in J u n e a u ,  I t r a n s p o r t e d  h i m  t o  the 
J o h n s o n  C e n t e r  f o r  d e t e n t i o n .  T h e  s t a f f  a t  J o h n s o n  w a s  b u s y  w i t h  
a d u l t  p r i s o n e r s ,  s o  H a r r i s o n  a n d  I h a d  to w a i t  i n  t h e  l o b b y  f o r  30 
m i n u t e s .

D u r i n g  t h i s  w a i t ,  H a r r i s o n  b e c a m e  m o r e  a n d  m o r e  a g i t a t e d  a b o u t  b e i n g  
d e t a i n e d .  H o  s t a r t e d  b y  s a y i n g  t h e  o n l y  r e a s o n  f o r  d e t e n t i o n  w a s  a 
" p e r s o n a l i t y  c o n f l i c t "  b e t w e e n  he a n d  Hr. H o l l a n d .  T h e n  h e  s a i d  t h a t  
h e  "v/as g o i n g  t o  b l o w  t h e  w h i s t l e  o n  B e r n i e  t o m o r r o w  i n  C o u r t " . H e  
e x p l a i n e d  t h a t  Mr. H o l l a n d  h a d  p h y s i c a l l y  a b u s e d  h i m  s a y i n g  t h a t  Mr. 
H o l l a n d  h a d  h i e  h i m  in t h e  a r m  w i t h  a s t * r"k o n  s e v e r a l  o c c a s i o n s .  In 
t h e  m o s t  r e c e n t ,  H a r r i s o n  s a i d  he s h o v e d  Mr. H o l l a n d  o n t o  t h e  k i t c h e n  
t a b l e  a f t e r  Mr. Holland, s t r u c k  him, b r e a k i n g  t h e  t a b l e .  Hr. Hollar*:1 
t h e n  j u m p e d  u p  a n d  c h a l l e n g e d  h i m  uo iig' h." T h e  m a t t e r  u i f r a s e d  w i t h  
n o  f u r t h e r  b l o w s .  H a r r i s o n  s a i d  Meric!: b o n ,  a n o t h e r  f o s t e r  c h i l d
w i t h  t h e  H o l l a n d s ,  c o u l d  v e r i f y  this.

O n  J u l y  15, I c o n d u c t e d  a l o w  l e y  i n t e r v i e w  w i t h  !l a b o n . B o b  D a n n e k e r ,  
f o s t e r  C a r e  C o o r d i n a t o r ,  v/as p r e s e n t .  H a b o n  s a i d  h o  w a s  q u i t e  happy 
a t  t h e  H o l l a n d  h o m e ,  t h a t  h e  h a d  n o t  b e e n  s u b j e c t  to a n y  v e r b a l  o r  
p h y s i c a l  a b u s e .  ( T h i s  i s  s i g n i f i c a n t ,  s i n c e  I labor; c o m e s  f r o m  a  v e r y  
a b u s i v e  n a t u r a l  h o m e  a n d  v/as f e a r f u l  u p o n  p l a c e m e n t  t h a t  t h e  f o s t e r  
h o m o  w o u l d  f u n c t i o n  the s a m e  w a y ) . H e  s a i d  h e  h a d  n e v e r  s e e n  M r .  
H o l l a n d  h i t  Ilarr.ison, e i t h e r  v/ith s t i c k  o r  a ,£ist. H e  d i d  s a y  the 
tv;o h a v e  e n g a g e d  in " f r i e n d l y "  w r e s t l i n g  m a t c h e s  a n d  shac"ow b o x ' w i t h  
o n e  a n o t h e r .

H a b o n  s a i d  the k i t c h e n  t a b l e  wu: r e p l a c e d  w i t h  a m o r e  s t u r d y  p i c n i c -  
t y p o  t a b l e  s e v e r a l  d a y s  a g o  b e c a u s e  the o t h e r  t a b l e  v/as s t a r t i n g  to 

s a g  t o w a r d s  t h e  m i d d l e .  (I w a s  in the H o l l a n d  h o u s e  lO-l'i d a y s  a g o  
f o r  a r e c e p t i o n  for LI:. G o v e r n o r  M i l l e r  a n d  c a n  v e r i f y  the o l d  t a b l e  
v/as. r a t h e r  w o b b l y )  .
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I n  c o n j u n c t i o n  vrith a l l e g a t i o n s  T w i g g y  Ilorchover m a d e  a b o u t  M r s .  
H o l l a n d  u s i n g  f o u l  o r  a b u s i v e  l a n g u a g e ,  H a b o n  s a i d  t h i s  h a d  n e v e r  
h a p p e n e d .  T h a t  i t  v/as h i s  e x p e r i e n c e  s h e  v:as r a t h e r  q u i e t .  H e  d i d  
s a y  t h a t  Mr. H o l l a n d  d o e s  u s e  f o u l  l a n g u a g e  in t h e  h o u s e  o c c a s s i o n a l . ! y

H a b o n  v o l u n t e e r e d  t h a t  H a r r i s o n  h a d  b e e n  in t r o u b l e  a t  t h e  h o u s e  
r e c e n t l y  f o r  f a i l i n g  t o  d o  c h o r e s  a n d  f o r  b e i n g  c a u g h t  i n  t h e  g i r l s  
l i v i n g  a r e a .

i

A t  2 : 3 0  p . m .  o n  J u l y  15, a d e t e n t i o n  h e a r i n g  was. h e l d  o n  H a r r i s o n .  
F o l l o w i n g  t h e  h e a r i n g ,  I a s k e d  H a r r i s o n  in h i s  a t t o r n e y ’s p r e s e n c e  
t o  g i v e  m e  a  t a p e d  s t a t e m e n t  a b o u t  t h e  p h y s i c a l  a b u s e .  I e x p l a i n e d  
t o  t h e  a t t o r n e y  t h a t  I h a d  a n  o b l i g a t i o n  t o w a r d s  t h e  o t h e r  c h i l d r e n  
p l a c e d  t h e r e  if a n  a b u s i v e  s i t u a t i o n  e x i s t e d .  H a r r i s o n  i m m e d i a t e l y  
v/ent i n t o  p r i v a t e  c o u n s e l  v/ith t h e  a t t o r n e y .  T h e  a t t o r r y  t h e n  a d­
v i s e d  m e  t h a t  H a r r i s o n ’s o n l y  c o m p l a i n t  v/as o f  a "p e r s o n a . . i t y  c o n ­
f l i c t ” b e t v’e e n  H a r r i s o n  a n d  M r .  H o l l a n d .  He  e x p l a i n e d  t h e  " c o n f l i c t ” 
a s  b e i n g  M r ,  H o l l a n d  c a l l i n g  H a r r i s o n  a " s h i t b a g "  a n d  " w o r t h l e s s ” in 
f r o n t  o f  t h e  o t h e r  c h i l d r e n .  ---------- ------------ ----------- -

I t o l d  t h e  a t t o r n e y  H a r r i s o n  h a d  a l l e g e d  lie h a d  b e e n  h i t  v/ith a s t i c k  
a n d  p h y s i c a l l y  r o u g h e d  u p  b y  M r .  H o l l a n d .  T h e  a t t o r n e y  a g a i n  c o n ­
f e r r e d  v/ith H a r r i s o n  a n d  r e t u r n e d  t o  r e p o r t  t h a t  H a r r i s o n  s a i d  h e  h a d  
n e v e r  b e e n  h i t  o r  otherv/ise a s s a u l t e d .  F u r t h e r ,  H a r r i s o n  d e c l i n e d  t o  
g i v e  a n y  t a p e d  s t a t e m e n t  a b o u t  t h e  " p e r s o n a l i t y  c o n f l i c t " .
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C o m p l a i n t  r e g i s t e r e d  t.o: D i v i s i o n  o f  F a m i l y  6 Y o u t h  S e r v i c e s

5 1 5  W i l l o u g h b y  A v e n u e  
J u n e a u ,  A l a s k a  9 9 B 0 1

R e g a r d i n g :  Bernie' £ M a r y  H o l l a n d  F o s t e r  H o r n e / X /  L i c e n s e d
. ( N a m e  o f  F a c i l i t y )  ___

/  /  U n l i c e n s e d
A d d r e s s :  ' P.O.' B o x  67', J u n e a u ,  A K _______

P h o n e :  * 5 8 6 - 1 7 2 4

D a t e  c o m p l a i n t  r e c e i v e d :  ' J u l y  15/ 1 9 8 2

T h e  f o l l o w i n g  c o m p l a i n t s  w e r e  r e c e i v e d  b y  t h e  D i v i s i o n  o f  F a m i l y  
a n d  Y o u t h  S e r v i c e s  r e g a r d i n g  t h e  a b o v e  f a c i l i t y :

1 .

2 .

5.

6 .

7 .

A l l e g a t i o n  t h a t  B e r n i e  a n d  M a r y  H o l l a n d  y e l l  a n d  d i r e c t  v u l g a r  
a n d  a b u s i v e  l a n g u a g e  t o w a r d s  f o s t e r  c h i l d r e n .  [7 A A C  5 0 . 4 5 0 , ( 2 ) ]

A l l e g a t i o n  t h a t  B e r n i e  H o l l a n d  f r e q u e n t l y  h i t s  f o s t e r  c h i l d r e n  • 
w i t h  a s t i c k ,  r u l e r ,  y a r d s t i c k  a n d  h i s  h a n d s .  J 7 A A C . 5 0 . 4 5 0 , ( 1 ) ( 5 ) ]

A l l e g a t i o n  t h a t  B e r n i e  H o l l a n d  s q u i r t e d  l e m o n  j u i c e  i n t o  a r e s i­
d e n t ' s  m o u t h ,  as  p u n i s h m e n t ,  a n d  in t h e  p r o c e s s  o f  t h e  r e s i d e n t  
r e s i s t i n g ,  u s e d  f o r c e  to o p e n  t h e  r e s i d e n t ' s  m o u t h  by  h o l d i n g  
t h e  j a w  a n d  a p p l y i n g  p r e s s u r e .  [7A A C  5 0 . 4 5 0 , ( 1 ) ]

A l l e g a t i o n  t h a t  B e r n i e  a n d  M a r y  H o l l a n d  a r e  p r o v i d i n g  D a y  C a r e *  
in  t h e i r  h o m e  f o r  f r o m  2 - 5  c h i l d r e n .  [ 7AAC 5 0 . 4 3 0  (b) ( d ) ]

A l l e g a t i o n  t h a t  t h e r e  is n o t  s u f f i c i e n t  s p a c e  f o r  e a c h  f o s t e r  
c h i l d  Lo h a v e  s p e c i f i c  p l a c e  t o  k e e p  h i s / h e r  o w n  p e r s o n a l  
p o s s e s s i o n s .  [7AAC 5 0 . 5 4 0 ( c ) ]

A l l e g a t i o n  t h a t  t h e  H o l l a n d  c h i l d r e n  h a v e  p l a y e d  w i t h ,  d e s t r o y e d ,  
b r o k e n  o r  l o s t  t h e  f o s t e r  c h i l d r e n s  p e r s o n a l  p o s s e s s i o n s .
[7 A A C  5 0 . 4 2 0 ( e ) ]

A l l e g a t i o n  t h a t  the H o l l a n d  c h i l d r e n  a r e  a l l o w e d  t o  a n n o y  a n d  " b u g 1 
t h e  f o s t e r  c h i l d r e n .  W h e n  a c o n f l i c t  a r i s e s  o v e r  t h i s  .issue, 
t h a t  the f o s t e r  c h i l d r e n  a r e  v e r b a l l y  a b u s e d ,  a n d  t h a t  "t h e  f o s t e r  
c h i l d r e n  a r e  a l w a y s  w r o n g ,  a n d  t h e  H o l l a n d  c h i l d r e n  a r e  a l w a y s  
r i g h t " .  I 7 A A C  5 0 . 4 5 0 , ( 2 ) ( 5 ) 1

A l l e g a t i o n  t h a t  a d u l t  b o a r d e r s  a r c  l i v i n g  in t h e  H o l l a n d  f o s t e r  
h o m e  a n d  t h a t  t h e y  a r c  s h a r i n g  s l e e p i n g  q u a r t e r s  w i t h  f o s t e r  
c h i l d r e n .  [ 7 A A C  5 0 . 420]
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*' f • C o m p l a i n t  r e g i s t e r e d  to: D i v i s i o n  o f  F a m i l y  & Y o u t h  S e r v i c e s
5 1 5  W i l l o u g h b y  A v e n u e  

r  J u n e a u ,  A l a s k a  9 9 0 0 1

t 0 0 0 2 * 0

R e g a r d i n g :  ' B e r nie' &' M a r y H o l l a n d  F o s t e r  H o m e  /X. /  L i c e n s e d
. ( N a m e  o f  F a c i l i t y )  '____

/  /  U n l i c e n s e d
A d d r e s s :  ' P.O.' B e x  67', J u n e a u ,  AK.________

P h o n e :  '586-1724

D a t e  c o m p l a i n t '  r e c e i v e d :  ' J u l y  15, 1 9 8 2

T h e  f o l l o w i n g  c o m p l a i n t s  v/erc r e c e i v e d  b y  t h e  D i v i s i o n  o f  F a m i l y  
a n d  Y o u t h  S e r v i c e s  r e g a r d i n g  t h e  a b o v e  f a c i l i t y : .

A l l e g a t i o n  t h a t  a d u l t  b o a r d e r s  p a r t i c i p a t e  in t h e  f a m i l y  m e e t i n g s  
a n d  t r i a l s  a n d  a r e  a l l o w e d  to v o t e  o n  f o s t e r  c h i l d r e n s  p u n i s h m e n t  
[7AAC 5 0 . 4 1 0 ( a ) ]

10. A l l e g a t i o n  t h a t  t h r e e  f o s t e r  c h i l d r e n  a n d  o n e  a d u l t  b o a r d e r  s l e e p  
i n  a b e d r o o m  w i t h  no  w i n d o w s . [7AAC 5 0 . 5 6 0  (e) (3)]

11. A l l e g a t i o n  t h a t  f a m i l y  m e e t i n g s  a r e  h e l d  l a t e  a t  n i g h t  a n d  o f t e n  
f  l a s t  f r o m  1 1 : 0 0  p.m. t o  2 : 0 0  a . m . ,  a n d  t h a t  f o s t e r  c h i l d r e n  d o
^  n o t  g e t  e n o u g h  s l e e p  b e c a u s e  o f  t h i s  a n d  t h a t  o n e  f o s t e r  c h i l d

f e l l  a s l e e p  a t  a m e e t i n g  a n d  w a s  p u n i s h * d  f o r  it. [7 A A C  5 0 . 4 1 0 )

12. A l l e g a t i o n  t h a t  B e r n i e  H o l l a n d  h a s  b e l i t t l e d  a n d  u s e d  c r u e l  a n d  * 
d e r o g a t o r y  r e m a r k s  w h e n  d e s c r i b i n g  a f o s t e r  c h i l d  t o  o t h e r  f o s t e r  
c h i l d r e n ,  a n d  t o  o t h e r  p e r s o n s  w h o  h a v e  e n t e r e d  t h e  f o s t e r  h o m e .  
[7AAC. 5 0 . 4  50 (2') ••

13. A l l e g a t i o n  t h a t  B e r n i e  H o l l a n d  p a t t e d  a f e m a l e  r e s i d e n t  o n  t h e  
b o t t o m ,  g r a b b e d  a f e m a l e  r e s i d e n t  a r o u n d  t h e  w a i s t  a n d  w h i l e  
" w r e s t l i n g ,  g r a b b e d  h e r  l e g s  to g e t  a c h e a p  f e e l . "  [7/jA C  5 0 . 4 1 0 )
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D IV IS ION OF FA M U  Y AND YODYH SERVICES

515 Willoughby Avenue 
Juneau, Alaska 95801 

Phone: (907) 586-1851

September 27,. 1982

Bernie and Mary Holland
P.O. Box 67
Juneau, Alaska 99802
Dear Mr. and Mrs. Holland:
This is to inform you tha t the Division's investigation o f complaints 
regard ing your fester home has been concluded. You have responded 
to allegation #10 that foster children have been relocated from the 
basement to the upsta irs bedroom. With that exception, no response or 
corrective action plan to the allegations which were delivered to you on 
Ju ly 23, 1902 has been received by the Division. ' You have continued 
to be unw ill ing to discuss the allegations, therefore the find ings in this 
le tte r are based solely on the Division's investigation w ithout any 
information provided by e ither o f you.

1. A llegation: Bernie and l/iary Holland yell and d irec t vu lgar and
Iibuse language towards foster children.
F ind ings: 75 percent o f the foster children interviewed stated
that verbal and vu lga r language had been directed at them, or
other foster ch i ld ren , in the home.

■ Required: "  in no event may any child i’ri care be subjected
to verbal abuse " 7 AAC 50.950,(2).
Conclusion: This allegation is found to be va lid . Valid means
tha t the evidence shows that the standard was violated.

2. Allegation: Bernie Holland frequently h its foster children with a
s t ick , ru le r ,  yard s t ick and his nnnds.
Findings: 87 percent o f foster children interviewed stated they
liau been h it by Mr. Bernie Holland w ith e ither a stick or his
hand. A majority of foster chiioren interviewed stated that they

INVEST I CATION FINDINGS
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Required: 11........... in no event may a child in care be disciplined
by shaking or by delivering a forceful blow v/ith hand or 
weapon..." 7 AAC 50,450,(5).
Conclusion: This allegation is found to be va lid . Valid means
tha t the evidence shows that the standard was violated.

3. A llegation: Mr. Bernie Holland squirted lemon juice into a resi­
dent's mouth as punishment, and in the process o f the resident 
res is ting , used force to open the resident's mouth by holding the 
jaw and applying pressure.
Find ings: A lthough th is allegation is an isolated incident with the

. alleged victim graph ica lly  describ ing what happened, there is no 
corroborating evidence to support the allegation.
Required: " . . . .  in no event may a child in care be subjected to
unusual, severe, c rue l, capricious, humiliating, or unnecessary 
punishment;" 7 AAC 50.450,(1).
Conclusion: This allegation is found to be unsubstiantcd. This
means that the violation could have occurred as alleged, but the 
evidence is not conclusive, or suffic ien t evidence is not available 
to make a determination.

4. A llega tion: Mr. Bernie and Mrs. Mary Holland are providing day
care in the ir  home fo r 2-5 children.
F ind ings : 100 percent o f the foster children interviewed stated
tha t they observed day care being provided in the Holland home.
Required: Number o f  foster children permitted in home, no
more than eight ch ild ren in all ere permitted in any one home..." 
" . . . .  no more than five children of any age who arc unrelated to 
the foster parents are permitted." 7 AAC 50.430(b) (d).
Day care o f children and commercial care fo r the aged, or 
matern ity , or convalescent patients may not bn combined with 
foster care of ch ild ren w ithout p r io r  approval of the Division 
representa tive. 7 AAC 50.440(a).
Conclusion: This allegation is found to be va lid . Valid means
tnat tnc evidence shows the standard was violated.

5. A l legation: There is not suffic ient space fo r each foster child to
have specific place to keep his/her own personal possessions.
F ind ings: This allegation deals specifically w ith the female resi-
cierus who lived in the basement and shared a room with an alleged 
boarder. All female residents interviewed stated tha t they did not
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have enough room for the ir possessions due to the alleged boarder 
using, up most of the available space.
Required: 11........  there must be a suffic ient space and a specific
place for each child to keep his own clothing and personal pos­
sessions." 7 AAC 50.1150(c).
C o n c l u s i o n : T h i s  a l l e g a t i o n  is f o u n d  to be v a l i d .  V a l i d  means
t h a t  th e  e v i d e n c e  show s  t h a t  t h e  s t a n d a r d  was v i o l a t e d .

6. A l l e g a t i o n : T h e  H o l l a n d  c h i l d r e n  h a v e  p l a y e d  w i t h ,  d e s t r o y e d ,
b r o k e n  o r  l o s t  t h e  f o s t e r  c h i l d r e n ' s  p e r s o n a l  p o s s e s s i o n s .

Find ings: 85 percent o f the foster children interviewed stated
That they had either had lost, or had destroyed or had broken 
personal possessions due to the Holland ch ild ren. They also 
stated that even though they complained to the Holland's about the 
s ituation, i t  v/as never corrected.
Required: " foster parents must show evidence o f being
responsible, mature individuals o f reputable character who exercise 
sound judgement and display the capacity to provide good care for 
ch ild ren." 7 AAC 50.'110(a).
Conclusion: This allegation is found to be valid. Valid means
tha t the evidence shows the standard was violated.

7. A llegation: The Holland children are allowed to annoy and "bug"
the los tc r ch ildren. When a conflic t arises over th is issue, that
the foster children arc verbally abused, and the "foster children 
are always wrong, and the Holland children are always r igh t."
Find ings: 80 percent o f the foster children in te r dewed stated
that they fe lt "bugged" at times by the Holland ch ild ren, and 
when the issue was confronted the foster children were yelllad at 
fo r causing a disturbance.
Required: "........  in no event may a child in care be denied
treatment equal to that of the foster parents' own children as a 
method o f d is c ip l in e ; . . ."  7 AAC 50.'150(7).
C o n c l u s i o n : T h i s  a l l e g a t i o n  is f o u n d  to be  v a l i d .  V a l i d  means
tha t  t h e  e v i d e n c e  sh ow s  tha t  t rie s t a n d a r d  was v i o l a t e d .

8 . A l l e g a t i o n : A d u l t  b o a r d e r s  a r c  l i v i n g  in the  H o l l a n d  f o s t e r  home
a nd  t h e y  a r e  s h a r i n g  s l e e p in g  q u a r t e r s  w i th  f o s t e r  c h i l d r e n .

F i n d i n g s :  T h a t  t h e r e  a r e  two a dd i t i o n a l  a d u l t s  l i v i n g  in the
TloTiand- f o s t e r  home w i t h o u t  p r o p e r  k n ow le d g e  o f  the  D i v i s i o n .

:;o
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Required: "Foster parents shall report to the Division representa­
tive any s ign ificant changes in the household... . tha t would affect 
the ab il i ty  to care fo r foster ch ildren." 7 AAC 50.420(a).
Conclusion: . This allegation is found to be valid. Valid means
that the evidence shows the standard v/as violated.

9. A llegation: Adu lt boarders partic ipate in the family meetings and
tr ia ls  and are allowed to vote cn foster children's punishment.
F ind ings: A majority o f foster children interviewed stated they 
had been subject to or observed alleged boarders partic ipating in 
family meetings or tr ia ls .
Required: "Foster parents must show evidence of being rcspons-
Tblo, mature individuals o f reputable character who exercise sound 
judgement and display the capacity to provide good care for child­
ren." 7 AAC 50.410,(a).
Conclusion: This allegation is found to be valid. Valid means
that the evidence shows that the standard was violated.

10. Allega tion : Three foster children and one adult boarder sleep in a
Feci room with no windows.
Find ings: By personal observation from myself,
Carolyn Touvincn, CCS I I ,  and personnel admission from Mr.
Holland, th is was found to be true.
Requ ired: "....... each foster home must have one or more windows
which are large enough for emergency exit and rescue in each 
sleeping room."
Conclusion: This allegation was found to be valid upon inspection.
However, Mr. Holland agreed to move the foster children to 
another room, which was accomplished w ith in a 24-hour period. 
Therefore, at th is date, the allegation is found to be invalid as 
long as tha t pa rt icu la r room is not used for foster children, or 
un til the room Is brought up to standards.

11. Allegation: Family meetings are held late at n ight and often last
f r o m I I : 00 p.m. to 2:00 a .m ., a rc  v.c*. r.T te r children do not get 
enough sleep because ol this and that one foster child fell asleep 
at a meeting and was punisned fc:
Findings: A majority of fosle- c.v;:c:rr-' interviewed stated that
family meetings and tr ia ls  could ar*o would last until all hours of 
the n igh t, and also stated pun.esr-rrent v.as dealt out for falling 
asleep.
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Requ ire d : "Foster parents must show evidence o f being respon­
sible, mature individuals o f reputable character who exercise sound 
judgement and display the capacity to provide good care for ch i ld­
ren." 7 AAC 50.410,(a).
Conclusion: • This allegation is found to be valid. Valid means 
tha t the evidence shows that the standard was violated.

12. A llegation: Bernie Holland has belittled and used cruel and
cTcrogatory remarks when describing a foster child to other foster
ch ild ren , and to other persons who have entered the foster home.
Find ings: All foster children interviewed in regard to the allega­
tion stated they had been subject to or witnessed another foster 
child be subjected to belittlcment or derogatory remarks.
Required: " in no event may a child in care be subjected to
ve rba l abuse, derogatory remarks about himself o r members o f his 
fam ily  " 7 AAC '10.450, (2).
Conclusion: This allegation is found to be valid. Valid means
tha t the evidence shows tha t the standard was violated.

13. Allegation: Bernie Holland patted a female resident on the bottom,
grabbed~a female resident around the waist and while "wrestling,
grabbed her legs to get a cheap feel".
Findings: A female foster child made this complaint (patting on
bottom) in w r it in g . She stated that it happened and that she did 
not like it .  The wrestling incident was observed by another foster 
ch i ld , who thought that Mr. Holland's behavior was inappropriate. 
This incident (wrestling) is also in a w ritten statement.
Required: "The foster parents must show evidence of being
responsible, mature individuals of reputable character who exercise 
sound judgement and display the capacity to provide good care for 
ch ild ren." 7 AAC 50.<110,(a).
C o n c l u s i o n :  T h i s  a l l e g a t i o n  is f o u n d  to b e  v a l i d .  V a l i d  means
That t rie e v i d e n c e  show s  the  s t a n d a r d  was v i o l a t e d .

In addition to the July 23, 1982 allegations, the Division became aware 
of additional non-compliance items wnen a staridarcl-by-staudard evalua­
tion was conducted on your home from August 0, 1982 to Au­
gust G, 1982 for consideration of your application to operate a resi­
dential child care fac il ity . The following areas would be in
non-compliance under 7 AAC 50.310 to 7 AAC 50.620:
1. 7 AAC 50.010(1) - "An annual license may not be issued without

w rit ten evidence that all members o f the household 10 years of age 
or older are free from active tuberculosis;"
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According to the standard-by-standard evaluation there v/as no 
record o f w rit ten evidence that this requirement has been met. 
On September 21 , 1982 tubercu lin  clearances dated September 16, 
1982 were received for both of you. I f  there are any other adult, 
members o f the household, additional tubercu lin  clearances are 
requ ired.

2. 7 AAC 50.560(b) - "A 5-lb A3S d ry  chemical f ire  extinqu isher or
its equivalent must be charged at all times and strategically 
located; more than one is required fo r multi-level homes."
The standard-by-standard states that there is only a 2 1/2 lb. 
ABC extingu isher in the basement area which has been previously 
used as liv ing space for foster children. While the Division has 
in te rpre ted and implemented the above requirement as meaning that 
there must be a 51b. ex tingu isher on every level o f a multi-level 
home, the Division concedes that your homo has two acceptable 
extinguishers and there fore, meets the requirement fo r more than 
one fo r multi-level homes. Correction is advised, but not 
requ ired.

3. 7 AAC 50.570(f) - "Firearms must be unloaded and stored in a 
place inaccessible to young children. Ammunition must be stored 
separately in a place inaccessible to children."
I t  was  r e p o r t e d  in the  s t a n d a r d - b y - s t a n d a r d  t h a t  o n e  h a n d  g u n  
was  a c c e s s i b l e  to  c h i l d r e n  wh i le  l oaded  a n d  t h a t  t h e  g u n  was 
u n l o a d e d  in f r o n t  o f  th e  l i c e n s ing  w o r k e r .  T h e r e  is no  i s su e  w i th  
c om p l i a n c e  a t  t h i s  t ime a s  t h e  g u n  was u n l o a d e d .  H o w e v e r ,  in the  
f u t u r e  a l l  g u n s  mus t  r ema in  u n l o a d e d  and ammun i t i on  s t o r e d  s e p a r ­
a t e l y  a n d  in a c c e s s i b l e  to  c h i l d r e n .

E V A L U A T IO N  A ND  RECOM M ENDAT ION

All of the above allegations arc o f a serious nature and all except r,3 
were found va!id upon investigation. The three additional f ind ings in 
the recent standard-by-standard evaluation arc also serious. You have 
demonstrated a total lack of cooperation with the Division in dealing 
w ith  the allegations. I f  corrections have occurred, you have failed to 
inform the Division. For example, at least six telephone calls to your 
attorney were necessary to obtain the tuberculin clearances.

V" o
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G iv e n  t h e  p a t t e r n  n f  v i o l a t i o n s ,  a n d  y o u r  r e f u s a l  to  r e s p o n d  o r  to 
f o rm u l a t e  a c o r r e c t i v e  a c t i o n  p l a n ,  t h e  D iv i s i o n  is r e f e r r i n g  y o u r  case  
t o  t h e  D e p a r tm e n t  o f  Law f o r  c o n s i d e r a t i o n  o f  l i c e n s e  m od i f i c a t i o n ,  
l i c e n s e  s u s p e n s i o n ,  o r  r e v o c a t i o n .  Y ou  wi l l  be i n f o rm ed  o f  t h e  D e p a r t ­
m en t  o f  Lav/ 's r e c om m enda t i o n  to  t h i s  D e p a r tm e n t .

S i n c e r e l y ,

Lew Rcece
Reg ion a l  A d m in i s t r a t o r  
S E R O  -  J un e au

E n c l o s u r e
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D IV IS ION  OF FAMIL YAND  YOUTH SER VICES

515 Willoughby Avenue 
Juneau, Alaska 99801 
(S07) 586-1361

December 1, 1932

Bernie and Mary Holland 
Box 67
Juneau, Alaska 99802
Dear Mr. and Mrs. Holland

RE: Holland Foster Home
You are hereby notified that the enclosed Accusation has been filed 
w ith  the Department o f Health and Social Services, Division o f Family 
and Youth Services. The Division o f Family and Youth Services will 
conduct a hearing , i f  requested, to decide the issues presented in the 
Accusation.

The enclosed accusation was prepared pu rsuan t to AS AA.62.360 and 
sets fo r th  the issues that will be decided by the Department o f Health 
and Social Services, Division o f Family and Youth Services. Th is le tte r 
constitu tes notice as requ ired by AS '1A.G2.380 tha t you may request a 
hearing on the issues set fo r th  in the Accusation.
Unless a w r it ten  request fo r  a hearing signed by you or on your behalf 
is de livered or mailed to the Division o f Family and Youth Services 
w ith in  15 days a fte r receipt of the enclosed Accusation, the Division o f 
Family and Youth Services pursuant to AS A'f.62.530 will decide in your 
absence the issues presented in the Accusation. The request fo r a 
hearing may be made by delivering or mailing the enclosed Notice o f 
Defense to the Division o f Family and Youth Services in the enclosed 
envelope, postage prepaid. Mailing o f the Notice o f Defense signed by 
you or on you r behalf and re turned to the Division o f Family and Youth 
Services w ith in  15 days in the enclosed addressed envelope, postage 
prepa id , acknowledges receipt of the enclosed Accusation and consti­
tu tes a notice of defense pi rsuant to AS AA.G2.390.

Notice o f Defense and Request fo r a Hearing

Sincerely,

Low Reece
Regional Adm in is tra to r

Enclosures
Accusation 
Notice of Defense 
Envelope (postage prepaid)
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Br u c e  M. B o t elho 

A s s i s t a n t  A t t o r n e y  General 

Of f i c e  of the A t t o r n e y  General 

Pouch K

Juneau, A l aska 99811 

(907) 465-3603

STATE O F  A L A S K A

D E P A R T M E N T  OF HEALTH AND SOCIAL SERVICES 

D I V I S I O N  OF FAMILY AND YOUTH SERVICES

In the m a t t e r  of B e r n i e  a nd )

Mar y  Holland, a L i c e n s e d  )

Ch i l d  Foster Home, * ) '

} Facility No. 4190
Resnondent. )

 ; )

ACC U S A T I O N  

(AS 47.35.U40, A T T 4 . 6 2 . 3 6 0 )

P e t i t i o n e r  Lew Reece, Regional A d m i n i strator, Division of Family and 

Yo u t h  Services, A l a s k a  Dep a r t m e n t  of H ealth and Social Services, alleges:

1. This is a proceeding a u t h orized by AS 4 7 . 35.040(b) and

AS 44.62.360 to c o n d i t i o n  child foster ho m e  license 4190, helu by B e r n i e  and 

M a r y  Holland, h e r e i n a f t e r  "respondents."

2. The re s p o n d e n t s  w e r e  issued License No. 4190 on May 23, 1982

a uthor i z i n g  t h e m  to o p e r a t e  a child f o s t e r  home at 707 W e s t  10th Street,

Juneau, Alaska.

3. On o r  a b o u t  July 15, 1982 the Division of F amily and Youth 

Services received c o m p l a i n t s  from two y o u t h s  who had been p l aced in the 

respondents' home. The a llegations c o nsisted for the most p a r t  of charges

that respondents h a d  been physically or verbally abus i v e ,  had taken 

inappropriate d i s c i p l i n a r y  measures, had failed to exercise rest r a i n t  ov e r  

their own children, h ad provided day care services, and had a d u l t  board e r s  in 

the home w i t h o u t  d i v i s i o n  approval.

- 1 -



4. The d i v i s i o n  i mmediately initiated an investigation. The 

i n v e s tigation included interviews v/ith respondents and several y ouths w ho had 

been in respondent's care. Respondents refused to discuss m o s t  allegations 

w i t h  the division, claim i n g  th a t  the division had harr a s s e d  them and 

declaring:

"In regard to y o u r  e x p ectations of receiving a tel e p h o n e  call from

me. . . to discuss those " allegations;" As I expr e s s e d  during our

m e e t i n g  on Ju l y  23, 1982, these "allegations" will not be addressed

by m e  . .

5. On July 27, 1982 the divi s i o n  again ur g e d  respondents to reply 

to the allegations. No reply was received.

6. Ir# the su c c e e d i n g  we e k s  the division, t h r ough the Department: of 

Law, atte m p t e d  to c o n ciliate w i t h  respondents, to no avail.

7. On S e p t e m b e r  27, 1982 the division finally closed its

i n v e s tigation and, b e c ause of the summary failure o f  respon d e n t s  to address

t h e .  complaints, c oncluded that most a l l e g a t i o n s  w e r e  uncontradicted.
/

(^Accordingly, the division referred the matter to the,Department of Law for 

further action.) i - i ^ J  M jU f „
8. The D e p a r t m e n t  of Law again initiated steps to reconcile the

di f f e rences b e t ween respon d e n t s  and the division, i n cluding scheduling of a 

m e e t i n g  with He l e n  Beirne, C o m m i s s i o n e r  of H e alth and Social Services.

9. R e s pondent B ernie Holland has c o n s i s t e n t l y  refused to formally 

re s pond to the allegations, m a k i n g  it difficult, if not impossible, for the 

d evelopment of on-going professional r e l a tionships b e t w e e n  the division and 

the licensed home, a p r e r e q u i s i t e  to d e t e r m i n a t i o n s  of com p l i a n c e  with state 

law.

10. Respondents' f a i l u r e  to c o o p erate, as set forth above, is a

ba s i s  for c o n d i t i o n i n g  of respondents' license under AS 44.G2.360.

-2-
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ACCORDINGLY, A c c u s e r  requests that

1. Foster Home Care License Mo. 4190 be amended to include the 

ing conditions:

a. licensees will n otify the department of all non-related adults 

living in the home for mo r e  than 21 days;

b. licensees will seek dep a r t m e n t  approval of all day care 

services provided in the home;

c. licensees will provide the department a w r i t t e n  d escription of 

their behav i o r  m a n a g e m e n t  and discipline techniques (including any 

planned use of corporal p u n ishment or family trials) w ithin 30 days 

of issuance of the license with conditions; and

d. licensees will coo p e r a t e  w i t h  all dep a r t m e n t  requests for 

information related to the o p eration of th e i r  child foster home, 

license 4190.

D A T l :

Lew Reece

-3-



• ST A T E  OF A L A S K A  

D E P A R T M E N T  O F  H E ALTH AND SOCIAL SERVICES 

D I V I S I O N  O F  FAMILY AND YOUTH SERVICES

In the M a t t e r  of:

Bernie and M a r y  H o l l a n d  

Child Foster H o m e

Respondent Facility No. 4190

N O T I C E  OF DEFENSE

The respondent, p u r s u a n t  to AS 44.62.390, hereby ackno w l e d g e s  service of 

the A c c u sation or S t a t e m e n t  cf Issues and gives notice of defense on the 

following grounds:

A  hearing on the m a t t e r s  s et forth in the Accusation or S t a t e m e n t  of 
Issues is requested.

DATE:_______________________________________

Respondent-

M a i l i n g  __________________

Address:

NOTE: This N otice of D e f e n s e  must be signed by or on b e h a l f  o f  respondent,

must set forth r e s p o n d e n t ' s  mailing address and m u s t  be filed with 

the D i v i s i o n  of F a m i l y  and Youth Services w i t h i n  15 days of receipt.

Gen. 179, 06-3383, Rev. 11/82
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Reply to:

□
MEMORANDUM

□

84 0  K Stroet, Room 203  
Anchorage, Alaska 99501  
( 9 0 7 )  2 7 6 -4 011

Pouch W 0
Juneau , Alaska 99811  
(9 0 7 )  4 6 5 - 4 9 7 0

Fairbanks , Alaska 9 9 7 0 7  
( 9 0 7 )  4 5 2 -4 0 0 1

John B. Chenoweth, Ombudsman

Duncan C. j ^ w j j ^ r O m b u d s m a n  Regional Representative P.O. Box 7 4 3 5 8y iJ J  Fai rbanks Alasl

p '-ice Aronson, Ombudsman A s s i s t a n t £ ^ { / ' /t-*2"

Ombudsman Complaints J82-0689, J82-0728. >182-1136, and 182-1188 

January 28, 1983

Four complaints, J82-0689, J82-0728, J82-1136, and J82-1188, direct 

the attention of the office to investigatory and licensing practices of 

the Southeast Regional Office of the Division of Family and Youth 

Services. Due to the interrelationship of the four, they were examined 
at the same time by this investigator.

Throughout this memorandum, the names of minors involved in these 

complaints have not been used, rather initials were substituted for 

their names.

A summary of iny investigation of each complaint is provided below: 

J82-0689

Bernie and Mary Holland filed a complaint with this office on July 

26, 1982, alleging that the Division of Family and Youth Services (DFYS) 

is failing to conduct a proper investigation of their foster home 

license, and is harassing them. Investigation of their complaint has 
focussed on whether the agency had sufficient reason to initiate an 

investigation, and whether the investigation was properly conducted.

The Hollands are Juneau residents with a decade of experience in 
foster care involving Juneau youth. Their complaints were filed with 

the uuneau office after they v/ere served a NOTIFICATION OF COMPLAINT by 

officials of the Division's Juneau regional office. The officials 
advised that the notification, containing 13 allegations, was served in 

conjunction with information received by division personnel during the 

preceding 10 day period. Investigation of the allegations was a 

prerequisite to a decision by division officials to modify or revoke the 

H o l l a n d s 1 foster home license.

A copy of the notification is attached to this memorandum.
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Background:

On July 14, 1982, Norm Anderson, Probation Officer IT , -ansported 

a minor, D.H., to the Johnson Human Services Center for detention 

purposes. In a memorandum from Mr. Anderson to Lew Reece, Regional 

Administrator, DFYS, dated July 16, 1982, Mr. Anderson states:

During this wait, D.H. became more and more agitated 

about being detained. He started by saying the only 

reason for detention was a "personality conflict" 
between he and Mr. Holland. Then he said that he 

"was going to blow the whistle on Bernie tomorrow in 

court". He explained that Mr. Holland had physi­

cally abused him saying that Mr: Holland had hit him 

in the arm with a stick on several occasions. In 

the most recent, D.H. said he shoved Mr. Holland 

onto the kitchen table after Mr. Holland struck him, 

breaking the table. Mr. Holland then jumped up and 

challenged him to fight. The matter diffused with 

no further blows. D.H. said M.H. (male), another 

foster child with the Hollands, could verify this.

Mr. Anderson also reports in this memorandum that M.H. (male) said 

the kitchen table was replaced with another table, since the older table 

was sagging. Mr. Anderson confirms that "the old table was rather 

wobbly." M.H. described Mary Holland as a quiet person, and that she 

did not use "foul or abusive language." M.H. does indicate that Bernie 

Holland has used foul language. No written statement from M.H. was 
taken by DFYS. .

In a memorandum from Candace Canfield, YCIII, Johnson Human Services 

Center to Marlyn Olson, Probation Officer III, dated July 14, 1982, it 

was reported that D.H. told both Ms. Canfield and Margaret Pugh, Program 

Director, Johnson Human Services Center, that Bernie Holland hit him, 

and that Mr. Holland uses a stick to hit people, including D.H. Also, 

D.H. and Bernie Holland, on more than one occasion, stayed up late 

arguing. D.H. closed by saying that M.H. (female) was also hit with a 

stick, and would confirm this information. Ms. Pugh then called Marlyn 

Olson and requested Mr. Olson immediately visit the Johnson Human 

Services Center.

Mr. Olson indicates in his file notes of July 14, 1982, that when 

Mr. .Olson met with D.H., D.H. had already contacted his attorney. Mr. 

Olson reported that D.H. said his attorney advised D.H. to remain 

silent. Mr. Olson wrote in his notes that, "He did elude [sic] however 

two serious problems..." Mr. Olson also indicates that D.H. felt that 

M.H. (male) and M.H. (female) could corroborate his statements.

In his July 16, 1982 memorandum, Mr. Anderson states:

On July 15, I conducted a low-key interview with 

M.H. (male). Bob Danneker, Foster Care Coordinator, 

was present. M.H. said he was quite happy at the 

Holland home, that he had not been subject to any
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verbal or physical abuse. (This is significant,

since M.H. comes from a very abusive natural home 

and was fearful upon placement that the foster home 

would function the same way). He said he had never 

seen Mr. Holland hit D.H., either with a stick or a 

fist. He did say that the two have engaged in

"friendly" wrestling matches and shadow box with one 
another.

The last two paragraphs of Mr. Anderson's memorandum describe a

meeting with Mr. Anderson, D.H. and D . H . 1s attorney. The meeting took 

place at 2:30 p.m. on July 15, 1982. The attorney (after conferring 

with D.H.) advised that D.H. had only one complaint, regarding a "per­

sonality conflict" between D.H. and Bernie Holland. Anderson also 

wrote that the attorney said the conflict was that Bernie Holland called 

D.H. a "shitbag" and "worthless" while other children were present. 

When the attorney was asked about D.H.'s allegation that Bernie Holland 

had hit D.H. with a stick, the attorney stated (after conferring with 

D.H.), "that D.H. said he had never been hit or otherwise assaulted. 

Further, D.H. declined to give any taped statement about the
'personality conflict'."

Robert Danneker's notes ov .July 20, 1982, describe a meeting with

D.H. At that time, D.H. agreed to give a written statement to Danneker

by Thursday, July 22, 1982. A statement was provided by D.H. on July

22, 1982, which said Bernie Holland and D.H. got into a scuffle, and

Bernie challenged D.H. to fight. D.H. also said:

B e r m e  was sitting on the couch next to M.H.

(female) and I was sitting at the table when Bernie 

and M.H. started wrestling sort of and Bernie was 

grabbing M.H. around the waste [sic] and her leg's

[sic] and it looked more like Bernie was trying to

get a cheap feel off her he does this all the time 

and he has this stick that is about two and a half 

feet long that he smack's [sic] us with and it 

hurt's [sic] several times' [sic] I asked him not to 

smack me but he still does.

D.H.'s assertion is deserving of independent verification. A 

psychological evaluation (a copy of which is in the DFYS files) prepared

by Carol C. Greenough, Ph.D., and dated June 23 and June 25, 1982,

cautions:

D.H. admits to being very good at lying and convincing 

himself as well as others of his lies.

D.H. is very manipulative, using people and sit­

uations to create gratification: for himself.
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D.H.'s probation officer, Norm Anderson, told this office, on 

January 3, 1983, that D.H. thought Bernie Holland was mad at him, thus 

causing D.H. to be sent to the Johnson Human Services Center for d e­

tention purposes on July 14, 1982. D.H. became very upset at the 

prospect of detention, and that he was going to get back it Bernie 

Holland. On July 15, 1982, Anderson said, he believed that D.H. v/as 

lying.

Since D.H.'s credibility is called into question, corroboration of 

his statements by the two foster children he named, is important. There 

was no written statement by M.H. (male). However, Mr. Anderson's 

memorandum indicates that M.H. can only verify that Bernie Holland used 

foul language on occasion. Notes prepared by Marlyn Olson say that on 

July 14, 1982, M.H. (female) a foster child at the Holland home, volun­

teered information to Mr. Olson. A synopsis of Mr. Olson's notes 

includes the following incidents, as described by M.H. (female):

- Bernie Holland told her to get out of bed, using vulgar language,

- Mary Holland has called her names,

- M.H. was preparing guacamole, and to quiet J.H., M.H. squirted 

lemon juice into J . H .’s mouth. Mary Holland cursed at M.H. for this,

Mary Holland cursed at M.H. for being late when called to the

main floor of the house, from the basement, and

- Bernie Holland used coarse language upon M.H.'s return to the 

Holland home, after having run away from the Holland home.

Mr. Olson's notes for July 15, 1982, include the following:

We [Sonja Brandman, Counselor, and Mr.Olson] dis­

cussed M.H.'s (female) behavior over the past three 

weeks, the fact that it has been very difficult for 

her having violated curfew, run, caught in several 

lies, and being on restriction much of the time.

Sonja and I agreed that it was difficult to tell 

when M.H. is being truthful or not.

Shortly thereafter, M.H. (female) provided a handwritten statement 

of her allegations against the Hollands. M.H.'s statement includes

descriptions of the following episodes:

- When M.H. was moving to another room, Mary Holland cursed at her,

- During a family meeting, Mary Holland described M.H.'s perfor­

mance as a dishwasher, in vulgar terms,

- Mary Holland cursed at M.H. during an incident involving a 
te l e v i s i o n ,

- Mary Holland, in vulgar terms, told M.H. to be quiet, when M.H.

was slow in coming to the main floor of the house from her bedroom,
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- When M.H. was making guacamole, one of the Holland children was 

irritating M.H., so M.H. squirted lemon juice into the child's mouth, 

and the child started screaming. Mary Holland then cursed at M.H.,

- When M.H. was slow in getting out of bed one morning, Bernie 
Holland cursed at her to get up,

- Bernie Holland hits D.H. with a stick during family trials and 
meetings, and

- "When I have my but [sic] up in the air reaching for something 
and I [have] been hit for no reason twice with [a] stick once with [a] 

hand and last night befor [sic] he hit me with his hand I caught him 

first a[nd] said don't hit me what's the-reason, he [sic] said boy you 
[are] lucky I couldn't resist."

Mr. Olson said in his notes of July 15, 1982:

I reviewed her statement and found that several of 

the things she told me yesterday were not addressed 
and that some of the incidents she wrote about that 

we ;alked about yesterday were or somewhat watered
down. . . .

Most of what she put in writing seemed to be directed 

towards conflicts that she was having with Mary 

instances 'in which she says Mary directed fould 

[sic] language towards her, telling her to shut up, 
calling her asshole, etc.

Mr. Olson also reported that M.H.'s (female) mother said M.H.

seemed to be using vulgar language, and that the Holland home "...was 
the best placement for her."

The next day (July 15, 1982) a meeting was held with Mr. Olson,

M.H. (female) and her father, Bernie Holland and Ms. Brandman. During

this meeting, they reviewed the allegations M.H. had made regarding the 

Hollands. Mr. Olson noted that M.H. lied when discussing what she did 

one Sunday. Mr. Olson also wrote:

We note that the conflicts she brought up involved 

she [M.H.] and Mary. I think we have to recognize 

the fact that there could be a great deal of 

transference going on here, meaning that a lot of 

the hostility, the anger, the hurt M.H. feels in her 

relationship with her mother are under difficult 

circumstances transferred to Mary, her foster 
mother.
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Before we closed the meeting and while M.H. was 

still meeting with us we questioned her in several 

different ways about whether or not the problems she 

told us about at the Hollands were so serious that 

they couldn't be worked out, that perhaps this 

difficult time will soon pass and once again, things 

will level out for her. Her response was that

M.H. (female), during a deposition taken on December 30, 1982, told 

me that she felt that her problems with Mary and Bernie Holland were 

resolved during the above described meeting.

From records retained by DFYS, staff then gathered statements from 

the following people:

•• D.H. gave a statement on July 22, 1982, and signed it on August

2. D.H. later retracted this statement, in a written statement dated 

December 1, 1982.

- M.H.(female) gave a statement on July 22, 1982, and signed it on 

July 29, 1982. An unsigned statement given on July 23, 1982, was also 

given by'M.H.

- K.S. signed a statement on July 29, 1982, which was originally 

given on July 20, 1982.

•
- A.J. gave a statement on July 22, 1982, and signed it July, 29,

1982.

- A.M. gave a statement on July 22, 1982, which was later signed on 

July 29, 1982.

- M.F. gave a statement on July 23, 1982, which was not signed.

- Gil Lucero gave a signed statement on July 28, 1982.

Allegations against the Hollands:

Based upon the statements that division personnel had received as 

of July 23, 1982, DFYS prepared a NOTIFICATION OF COMPLAINT. The 

notification included a description "of 13 allegations against the 
Hollands. Each of the 13 allegations v/as reviewed by me to determine if 

there was adequate factual basis for the allegation, and adequate basis 

to begin and continue investigation of the allegation.

Since an administrative hearing regarding modification of the 

Holland foster license is being scheduled in the near future, the 

truthfulness of the allegations is not a matter within the .jurisdiction 
of this office.

Summarized, the allegations provide as follows:
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1. This allegation was that the Hollands "yell and direct vulgar

and abusive language towards foster children." DFYS officials cited 7
A A C 5 0 .450(2).

Information provided by some of the foster children as of July 23,

1982, indicates this allegation had an adequate factual basis and was

properly the subject of investigation.

2. This allegation was "that Bernie Holland frequently hits foster 

children with a stick, ruler, yardstick and his hands," and was presented 
with a cite to 7 AAC 50.450(1) and 7 AAC 50.450(5).

Information provided by some of the foster children, as of July 23,

1982, indicates this allegation had an adequate factual basis and was

properly the subject of an investigation.

3. It was alleged that "Bernie Holland squirted lemon juice into a

resident's moutn, as punishment, and in the process of the resident 

resisting, used force to open the resident's mouth by holding the jaw 

and applying pressure." The notification referenced 7 AAC 50.450(1).

Information provided by one foster child, as of July 23, 1982,

provided sufficient basis for the allegation, and the matter was properly

the subject of an investigation.

4. "Allegation that Bernie and Mary Holland are providing Day Care

in their home for from 2-5 children," accompanied by reference to 7 AAC

50.430(b) and 7 AAC 50.430(d). As of July 23, 1982, six different 

sources reported that day care services were being provided for as many 

as four children.

The two regulations cited by DFYS provide:

7 AAC 50.430. NUMBER OF FOSTER CHILDREN PERMITTED 

IN THE HOME.

(b) No more than eight children in all are 

permitted in any one home.

(d) No more than five children of any age who are 

unrelated to the foster parents are permitted.

Read together, these two regulations do not appear to have any

direct relationship to the issue of day care services. Rather, the

regulations seem to describe the maximum number of foster children and

other unrelated children a foster home may have (five), and the total 

number of children, including foster and natural children that may live 
in a foster home (eight).

Since the allegation mentions day care as well as number of

children, DFYS may have been relying on 7 AAC 50.440(a):
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(a) Day care of children and commercial care of the 

aged, or maternity, or convalescent patients may not 

be combined with foster care of children without 

prior approval of the division representative.

As of July 23, 1982, there was not sufficient basis for the allegation 

that the Hollands were providing day care services for up to and including 

five children. Pat Monroe, Licensing Coordinator, told me that DFYS 

always requires foster homes to secure a day care license, when day care 

services are going to be provided, in addition to divisional approval. 

Since it appears that a day care license is required only if day care 

services are provided in the home to more than four children, it does 

not appear that the Hollands would be required by law to secure a day 

care license. AS 47.35.020(2). In addition, providing day care ser­

vices in a foster home, per se, does not appear to violate the foster 
care regulations cited by DFYS.

There is confusion concerning day care licensing obligations within 

a licensed foster home, and it is not at all clear that, in citing 7 AAC 

50.430, the division made the point it had intended. Taking the cite 

provided as the basis of my review, it does not appear that the allegation 

has a sufficient basis. The Hollands might have admitted the truth of 

the allegation but it is far from certain that the admission or the 
finding will support revocation of the license.

5. The fifth allegation held that there was not sufficient space 

for foster childrens' personal possessions. As of July 23, 1982, there 
appeared to be sufficient basis for the allegation, and there appeared 

to be an adequate amount of information to warrant the investigation of 
the allegation.

6. Allegation 6 stated that "the Holland children have played 

with, destroyed, broken or lost the foster childrens['] personal p o s­

sessions." The notification in which the allegation was contained 

included a reference to 7 AAC 50.420(e), a provision which states:

(e) The foster parents shall allow the child to

bring personal possessions into the foster family 

home, and allow him to acquire possessions of his or 

her own, within reason with regard to space and

comfort, and safety.

. The above cited regulation only directs that personal possessions 

of foster children may be brought into the home, with certain limi­

tations. That the regulation supports an investigation of the a l l e­

gation is at best arguable.

7. It was alleged that children of Mr. and Mrs. Holland anrioy the 

foster children, that, when a dispute arises, the foster children are 

always wrong and the natural children right, and that the foster children 

are verbally abused. The allegation referred to 7 AAC 50.450(2) and 7 
AAC 50.45C(S).
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' The "verbal abuse" portion of this allegation is identical to the 
one included in allegation number 1 above. The applicable regulation for 

it appears to be found in 7 AAC 50.450(2).

The other regulation, 7 AAC 50.450(5), states:

7 AAC 50.450. DISCIPLINE.

(5) disciplined by shaking or by delivering a 

forceful blow with a hand or a weapon, however, 

controlled hand spankings of one to three slaps on 

the buttocks are allowed when appropriate;

Allegation 7 appears to be partially redundant with the first 
allegation. In addition, the second regulation cited, 7 AAC 50.450(5), 

bears no direct relationship to any part of allegation 7. Accordingly, 

it is not possible to conclude that the allegation is supported by any 

part of the regulations cited, and I question whether it ought to have 

been the basis for subsequent investigation and finding.

8. Citing 7 AAC 50.420, it was alleged that, "adult boarders are 

living in the Holland foster home and that they are sharing sleeping 
quarters with foster children." The applicable portion of this regu­

lation is part (a):

7 AAC 50.420 RESPONSIBILITIES OF FOSTER PARENTS

(a) The foster parents shall report to the division 

representative any significant changes in the 

household such as employment, housing, or serious 

illness, that would affect the ability to care for 

foster children.

There was sufficient evidence from foster children that, in a d­

dition to Mary and Bernie Holland, other adults may have been living at 

the home. Although the allegation refers to these adults as "boarders," 

the regulations cited do not appear to prohibit boarders, and the use of 

the term is of no impact on the allegation.

The main point of the allegation is that the Hollands failed to 

notify the DFYS that additional adults were staying at their home. DFYS 

apparently believes that the addition of the residents is a significant 

change impairing the ability of the Hollands to properly care for foster 

children. As the regulation is written, it is not clear who is to 

determine, for purposes of reporting, what constitutes "a significant 

change." In this instance, DFYS should have identified the impairment 

resulting from the additional adults. The failure to provide this in 

the allegation suggests that the allegation is flawed, and should not 

have been investigated.

9. This allegation was that "adult boarders participate in the 

family meetings and trials 'and are allowed to vote on foster childrens 

[sic] punishment." 7 AAC 50.410(a) was cited.
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Although there appears to be sufficient evidence for this alle­

gation to be included and investigated, the cited regulation does not 

clearly indicate such activity is improper. The cited regulation, a 

provision that describes the qualities of a good foster parent, says:

7 AAC 50.410. QUALIFICATIONS OF FOSTER PARENTS AND 

OTHERS IN THE HOUSEHOLD.

(a) The foster parents must show evidence of being 

responsible, mature individuals of refutable 

character who exercise sound judgement and display 

the capacity to provide good care for children.

If DFYS is concerned about discipline aspects in the Holland home, 

the applicable regulation seems to be 7 AAC 50.450, which describes 
standards for discipline.

10. It was alleged that "three foster children and one adult 

boarder sleep in a bedroom with no windows," citing 7 AAC 50.560(e)(3). 

This regulation states that each bedroom used by foster children must 

have a large window exit for emergency use. It does not mention 

boarders.

Based upon statements from two foster children, there appeared to 

be sufficient basis for the allegation that foster children were sleeping 

in a bedroom without a window large enough for emergency use. In 

addition, there appeared to be enough evidence to warrant investigation 

of this allegation. The allegation, as prepared by DFYS is poorly 

stated.

11. It was alleged that family meetings were conducted until late 

in the evening, and because of the late meetings, foster children were 

not able to get sufficient sleep, citing 7 AAC 50.410 as authority.

Statements from two foster children indicate there was sufficient 

basis for this allegation, and that it should have been investigated.

12. The next to the last allegation was that "Bernie Holland has 

belittled and used cruel and derogatory remarks when describing a foster 

child to other foster children, and to other persons who have entered 

the foster home." Reference followed in the notification to 7 AAC 

50.450(2), which states:

7 AAC 50.450. DISCIPLINE.

The foster parents must be able to show evidence of 

ability to work with children without recourse to 

physical punishment or psychological abuse and must 

be positive in their approach to discipline. Any 

• discipline or control must be appropriate to the 

child's age and developmental level, but in no event 

may a child in care be:
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(2) subjected to verbal abuse, derogatory remarks

about himself or members of his family, or threats

to expel the child from the foster home;

Four foster children gave information which provided the basis for 

this allegation and the need to investigate it. One of these four 

foster children indicated the remarks by Mr. Holland were not intentional.

13. The last allegation was "that Bernie Holland patted a female 

resident on the bottom, grabbed a female resident around the waist and

while 'wrestling, grabbed her legs to get a cheap feel.'" The allegation

was supported in the notification by reference to 7 AAC 50.410. 

(Presumably, the agency meant to cite subsection 410(a) in support of 

this allegation.)

The applicable portion of D.H.'s- July 22 written s t a t e m e n t  on 

which this allegation is based, states:

Bernie was sitting on the couch next to M.H.(female)

and I was sitting at the table when Bernie and M.H.

started wrestling sort of and Bernie was grabbing

M.H. around the waste [sic] and her leg's [sic] and 

it looked more like Bernie was trying to get a cheap

feel off her he does this all the time . . .

In the course of my investigation, Robert Danneker told me the quoted 

portion of this allegation came from D.H. He acknowledged, however, 

that he had provided the phrase regarding sexual contact to D.H. On 

July 22, 1982,. D .HV provided a second written statement, signed on 

August 2, 1982, which says in part:

Danneker: Read a quote from written statement

regarding Bernie wrestling with M.H.(female)

D.H.: Said that Bernie grabs her from behind under

the arms. Stated that he didn't think Bernie should

do this. M.H. got up to go somewhere and was

bending over to pull down her pants (said she wears 

tight pants and had to pull them down when she got 

up). This was when Bernie swatted her (hit her on 

the bottom).

Danneker: Have you seen him do this with any other

girl in the house?

D . H . : No.

Danneker: What was M.H.'s reaction?

D.H.: Walked away. It appeared to be done in fun

b u t . ...
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In addition to the obvious inconsistencies in the two statements 
provided by D.H., the incorrect quotation provided by Mr. Danneker, and 

the phrase regarding sexual contact which had been provided by Mr. 

Danneker, there is the July 15, 1982 written statement of M.H. (female), 

which says in part:

When I have my but [sic] up in the air reaching for something

and I have been hit for no reason twice with [a] stick once

with [a] hand and last night before he hit me with his hand I

caught him first a[nd] said don't hit me what's the reason,
he [sic] said boy you are lucky I couldn't resist.

Read together, the three statements do not seem to accurately 

describe the same or similar incidents. • In addition, M.H. (female) is

reported to have had the following conversation with Robert Danneker on
July 23, 1982:

Danneker: Have you ever wrestled with Bernie?

M.H.: He likes to tickle us and stuff like this.

Danneker: When he hugs you is it from behind or
from the front?

M.H.: Front. It's mostly when I'm feeling down.

Danneker: Is he sexual towards you?

M.H.: , No." He told us he'd never do anything like

that. If he wanted to bad enough he has a wife.

When asked if the incident she described in her July 15, 1982

statement included any sexual connotation, M.H. (female) told me on 

December 30, 1982, "not even, Bernie's not that way." Marlyn Olson, 

told me on January 4, 1983, that when he took the first written

statement from M.H. (female) that although there appeared to be physical 

contact between M.H. and Bernie Holland, it was probably not of a sexual 

nature. Finally, Robert Danneker told me on January 10, 1983, that, 

"There's no sexual connotation in there. I am just saying it's inappro­

priate behavior." Mr. Danneker also said this allegation did not

concern any illegal activities.

From the i n f o ^ a t i o n  provided by D.H., M.H. (female'), Marlyn Olson, 

and Robert Danneker, investigation of allegation 13 should have been 
terminated after preliminary inquiries by DFYS.

Presentation of the allegations to the Hollands:

The NOTIFICATION OF COMPLAINT was given to the Hollands on July 23, 

1982, during a home visit by Robert Danneker, and Carolyn Tuovinen, a 

Community Care Licensing Supervisor. Both Bernie and Mary Holland have

2.*M



J82-0689/Chenoweth - 13 - January 23, 1983

stated to me that Mr. Danneker and Ms. Tuovinen were pushy and rude 

during the meeting. As an example of this, Mary Holland recalled that 

"they pushed themselves through the front door." Another example given 

by the Hollands, was that Mr. Danneker told Bernie Holland, "hey 

asshole, just answer the allegations." In addition, the Hollands stated 

that Mr. Danneker and Ms. Tuovinen threatened to remove the foster 

children if the Hollands refused to answer the allegations.

Both Mr. Danneker and Ms. Tuovinen denied; that they were pushy, 

that Mr. Danneker used the language described above, and that they 

threatened to remove the children if the allegations were not answered. 

However, Ms. Tuovinen did admit there may have been a discussion about

removing foster children, but this was not a threat.
»

Before leaving the Holland home, Ms. Tuovinen and Mr. Danneker 

examined the sleeping quarters for the foster children. He told the 

Hollands that children could not sleep in the basement bedroom if it did 

not have had an adequate fire escape. As reported in DFYS notes, Ms. 

Tuovinen and Mr. Danneker also told the Hollands DFYS would be in touch. 

Ms. Tuovinen told me that DFYS hoped to be in touch the same day as the 

visit (July 23, 1982).

Later that night, at approximately 10:30 p.m. a call was placed by 

DFYS to the Hollands to tell them that DFYS would be in touch the next 
day (July 24, 1982) regarding the allegations, and to inquire if the 

foster children sleeping in the basement bedroom had been moved to an 

bedroom with an adequate fire escape. Bernie Holland believes this 

telephone call was a form of harassment, especially considering the time 
the call was p l a c e d .‘

The following morning (July 24, 1982), Mr. Danneker visited the 

Holland home to deliver a letter (detailing three of the thirteen 
allegations, and having the NOTIFICATION OF COMPLAINT and foster care 

administrative regulations attached) signed by Ms. Tuovinen and Mr. 

Danneker and dated July 23, 1982. Mr. Holland claims that Mr. Danneker 

told him, "I've got my ass covered, so I'm not sweating it." Danneker 

admitted to me on January 10, 1983, that during this visit of July 24, 

1982, he did say that to Bernie Holland.

Refusal to respond to the allegations:

In a letter dated July 24, 1982, Mr. Holland advised Mr. Danneker 

that the foster children formerly in the basement bedroom, had been 

assigned to an upstairs bedroom. Mr. Holland refused to answer the 

allegations, and encouraged DFYS to investigate the allegations. Mr. 

Danneker responded to the above correspondence by stating in a letter 

dated July 27, 1982:

By not responding you have interfered with the 

Division's authority to supervise and enforce 

standards allowed by Alaska Statutes 47.35.010, (1)

(2) (3) in regard to facilities. Also, by not 

replying, the Division nay be forced to make a

5
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determination of the allegations based soley [sic] 

on the information gathered by the Division without 

having your input. If this becomes necessary, it 

will be done.

I am again requesting that a reply to the all e­

gations be submitted. You and your wife, and/or 

your legal counsel, are requested to reply within 

ten (10) days of the date of this letter. I look 
forward to hearing from you.

A person violating any of the statutes or regulations regarding

foster care "is guilty of a misdemeanor, and upon conviction is

punishable by a fine of not more than $200". AS 47.35.070. In light of 

the criminal penalty, the reluctance of the Hollands to further discuss 

the 13 allegations appears understandable. Although DFYS presented the 

13 allegations as a licensing issue, any information gathered by DFYS 

through discussions with foster children and or the Hollands could 

nevertheless provide the basis for a criminal prosecution.

I briefly reviewed t!he legal basis for a person suspected of

violating a licensing law, to refuse to answer questions during the 
investigation for fear of self-incrimination. A discussion of this 

issue is found in State of Alaska, Department of Revenue v. O l i v e r , 636 

P.2d 1156(1981), and several other cases. This review leads me to 

believe there is no clear answer to the question of when a person may 

invoke the right against self-incrimination during an investigation,

particularly when the investigation initially appears to be non-criminal 

in nature. As .to DFYS saying that refusing to answer allegations is 

interference of an investigation —  such a belief does not appear to be 
well founded.

Investigation of allegations completed:

On August 17, 1982, Danneker completed his report on the inves­

tigation of the 13 allegations. Danneker found that allegations 1, 2, 

4, 5, 6, 7, 8, 9, 11, 12, and 13, are valid. He also found that a l l e g a­

tion 3 was not substantiated by the evidence and allegation 10 was valid 

upon inspection, but had since been resolved.

The report included three problems noted during a standard-by- 

standard inspection of the Holland home during August, 1982. In closing 

his report Danneker states:

EVALUATION AND RECOMMENDATION

All of the above allegations are of a serious 

nature. Since they were found valid through inves­

tigation of the available information, they require 

immediate correction for the foster home to remain 

in operation. A serious matter is the Holland's 

refusal to respond to the allegations. Refusal to 

respond, either from the Hollands or their legal 

counsel, has not only interfered with the Division's



J82-0689/Chenoweth - 15 - January 28, 1983

authority to supervise and enforce standards for

foster care allowed by statute, but also has demon­

strated a lack of resoonsibility on the part of the 

Hollands and placed those children entrusted to 

their care at an unacceptable risk level.

The Hollands have repeatedly violated the foster 

home regulations and have made no attempt to correct 

some of the violations, or if they have corrected 

them have failed to inform the Division. Foster 

parents who are seriously concerned about the 

welfare of children would normally be willing to 

cooperate with the Division to resolve any problems 

of [sic] misunderstandings that may arise. The 

Hollands have demonstrated a total lack of co­

operation with the Division' in dealing with the 
allegations.

It is therefore recommended that the foster home 

license for Bernie and Mary Holland be revoked.

Though the report determined that "The Hollands have repeatedly

violated the foster home regulations...", identification or explanation 

of these previous violations was not given in the report.

In a letter dated September 27, 1982, Lew Reece, Regional

Administrator, DFYS, told the Hollands that the investigation of the 13 

allegations had been completed, and, with the exception to allegation 

10, the Hollands had failed to respond to the allegations. The letter 

notes allegations 1, 2, 4, 5, 6, 7, 8, 9, 11, 12, and 13 are valid. Mr.

Reece also said that allegation 3 was not supported by the evidence, and

^ t h a t  allegation 10 although true at the time of inspection(July 23,

*1982), is now not valid since the foster children have been moved. Mr.

Reece closes the letter by telling the Hollands:

Given the pattern of violations, and yo u r  refusal to 

respond or to formulate a corrective action plan, 

the Division is referring your case to the D epart­

ment of Law for consideration of license modifica

tion, license suspension, or revocation. You will 

be informed of the Department of Law's recommen­

dation to this Department.

Related incident:

Mr. Holland also alleges that the DFYS was harassing him by asking 

the Troopers to investigate an incident involving him and another foster 

parent. Mr. Holland believes he was the focus of this investigation,

and that the investigation centered on Mr. Holland's alleged obstruction

of an investigation conducted by DFYS. The relevant facts on this 

matter are that Mr. Reece, via a memorandum dated December 10, 1982 to 

1st Sgt. John Murphy, requested the Troopers investigate how information 

(concerning another DFYS investigation) from Reece's office was 

transmitted to Bernie Holland. Mr. Reece was concerned that a state 

employee was illegally l.'.aKing confidential information.
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On December 28, 1982, the Troopers concluded that, "...in­

vestigation indicated the information regarding the investigation was 

passed from #6, M.H. (female), to #4, Holland, who called C. and advised 

him he was being investigated."

M.H. (female) was the source of the information DFYS was inves­

tigating in the other matter. Therefore, one person not a state employee 

(M.H.) gave the information to another person who was not a. state 

employee (Bernie Holland). Because of this, the final report indicates 

there w as no "leak" from the offices of DFYS. Also, the focus of the 

investigation was not Holland, rather, it v/as to determine if there was 

a state employee leaking confidential information. This has been 
confirmed by 1st Sgt. Murphy.

FINDING:

As to the allegations that the Division of Family and Youth Ser­

vices failed to conduct an investigation properly, and is harassing the 

Hollands, the following problems are noted:

1. The referenced regulations in allegation 4 (7 AAC 50.-

430(b),(d)) do not appear to directly relate to the issue of providing 

day care services in a home licensed for foster care. Therefore this 

allegation lacks sufficient legal basis and should not have been inves­
tigated;

2. Allegation 6 indicates that 7 AAC 50.420 is the applicable 

regulation regarding destroyed, lost or broken personal possessions of 

foster children- However, the regulation only addresses the ability of 

the foster child to bring possessions into the home, not what happens to 

these possessions after arrival in the foster home. The allegation does 

not appear to have sufficient legal basis;

3. At best allegation 7 appears to restate the essence of all e­

gation 1 and therefore is redundant, and the second regulation cited, 7 

AAC 50.450(5) bears no known relationship to any portion of the all e­
gation;

4. The Division used the word "boarders" in allegation 8, yet the 

cited regulation does not prevent boarders from living in a home that is 

licensed for foster care. Rather, the Division seems to be concerned 

that the Hollands failed to report "any significant changes in the 

household". The DFYS should have identified any impairment in the care 

of foster children resulting from additional adults at the Holland home. 

This allegation lacks sufficient specificity, and should not have been 
investigated;

5. Regulation 7 AAC 50.410(a), as cited in allegation 9 (that 

"adult boarders participate in the family meetings and trials and are 

allowed to vote on foster childrens [sic] punishment") is not directly 

related to the allegation. The regulation regarding discipline, 7 AAC
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50.450, describes the applicable discipline standards, which should have 

been used to measure conduct against;

6. The Division used the word "boarder" in allegation 10, yet t'ne 

regulation only talks about fire safety, and does not mention boarders. 

Therefore, one has to question the reason for using the word, and the 

allegation is poorly stated;

7. Based upon the information available to the Division as of July 

23, 1982, investigation of allegation 13 should have been terminated 

after preliminary inquiries and the Hollands so notified in the letter 

given them on July 24, 1982;

8. Robert Danneker used vulgar language when transmitting a letter 

to Bernie Holland on July 24, 1982.

Of the above noted problems, numbers 1, 2, 3, 4, 5, and 7, appear 

to constitute harassment of the Hollands.

The secondary allegation, relating to the later investigation 

undertaken by the Alaska State Troopers initiated by Lew Reece is not 

supported.

J82-1136

Bernie Holland filed a complaint with this office on November 18, 

1982, alleging that an official of the DFYS improperly ordered employees 

not to place children in the Holland home for foster care purposes. In 

a letter from Lew Reece, Regional Administrator, to Mr. Holland dated 

December 1, 1982, Reece said:

On August 25, a certified letter of license 

non-compliance was sent to you and again you failed 

to contact us. On September 27, 1982, the inves­

tigation was concluded and a copy of the findings 

v/as sent to you and the Attorney General's office 

for further action.

It was only after the investigation was concluded 

and you had been given approximately 2 months to 

respond to the Division that I instructed the Juneau 

District Office to suspend juvenile placements until 

the alleged licensing violations in yo u r  foster home 

had been resolved.

I would be more than happy to meet with you at your 

convenience, with our licensing specialist, to 

assist you in developing a corrective action plan 

for y o u r  foster home. Without this meeting I cannot 

recird [sic] the instructions I have given the 

Juneau District Office n o 1, to place children in your 

foster home. [Emphasis added]
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At the time of this letter, Holland held a valid foster care 

license which had not been suspended, modified, denied or revoked.

There is no known regulation which permits the state to "suspend 

juvenile placements" when "alleged licensing violations" in a foster 
home holding a valid foster license (which has not been suspended, 

modified, denied or revoked) have not been resolved to the satisfaction 

of the Division of Family and Youth Services. State law provides that a 

foster license may be revoked or modified "if it [the Division] deter­

mines that a facility is not in compliance with AS 47.35.010 - 47.35.080 

or the regulations adopted under AS 47.35.010 - 47.35.080." AS 47.- 
35.040(b).

On September 27, 1982, the H o l l a n d s‘were told in a letter from Mr. 

Reece that several of the allegations were found to be true, yet their 

license was not modified or ^evoked at that time. The agency determined 

the Hollands failed to meet several of the regulations found in 7 AAC 

50.310 - 7 AAC 50.620, and because of this the Holland license should 

have been revoked at that time (see 7 AAC 50.390(a)).

7 AAC 50.390. DENIAL OR REVOCATION.

(a) If the division finds that a foster home does 

not comply with the provisions of 7 AAC 50.310 - 7 

AAC 50.620, or the specific terms of a license which 

has been issued, it shall deny or revoke the li­
cen s e . [Emphasis added]

In addition to '7 AAC 50.390(a), a statutory provision states the 
following:

AS 47.35.040. LICENSING.

(e) The department shall give written notice of 

revocation or modification under (b) of this section 

30 days before the effective date of the action.

However, if the health or well-being of children or

dependent adults is in jeopardy, the revocation or 

modification action is effective immediately upon 

the issuance of written notice by the department.

This complaint presenv.s the unusual situation in which the agency 

has determined the Hollands do not comply with the regulations for 

fos .er homes, then their foster home license should have been revoked

(per 7 AAC 50.390(a)) and they should have been given 30 days notice of

the effective date of the revocation of their license (per AS 47.- 

35.040(e)). None of this was done. If the Holland's license had been 

revoked, the agency would not have been able to place children there 
(See AS 47.35.020).

On this subject, Mr. Reece in a letter to this office, dated 
January 10, 1983, notes the following regulation:
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7 AAC 50.360. SCOPE OF LICENSING.

The licensing of a foster home by the division does

not create an obligation for the state or any child 

placement agency to support the foster home finan­

cially, nor obligate the state or any child place­

ment agency to place or maintain any child in the

home. The issuance of a license means only that the

home, the family, the physical environment, and

services have been evaluated and determined to meet 

required standards.

Mr. Reece said in the letter:

Respondents, Bernie and Mary Holland, refused, on 

numerous ocassions [sic], t o - respond to the alle­

gations against them, made it difficult, if not 

impossible, for the development of ongoing profes­

sional relationships between the Division and the 

licensed home, a prerequisite to determine compli­

ance with State law.

FINDING:

Based upon the available evidence, the Division of Family and Youth 

Services acted without the benefit of clear legal authority when it 

suspended placement of foster children in the Holland home. For reasons 

discussed in the report of a later complaint, the agency apparently 

should have acted to revoke the Holland license, a procedure that would 

have prevented placement of foster children in the Holland home.

Still, the regulation cited above entails no obligation on the part 

of the Division to place foster children in an approved home. Place­

ment is discretionary with division personnel. Though the division 

appears to have been in error in basing its decision on the events 

preceding Mr. Reece's September 27 letter, the decision to direct no 

further placements in the Holland home until licensing violations were 

corrected was one that the division could properly make.

J8 2 - 1 188

A complaint was filed with this office on December 12, 1932, 

alleging that the Division of Family and Youth Services erred in either 

determining the Holland fnster home was not safe, or in leaving foster 

children in their unsafe home. This complaint concerns the Hollands' 
foster home license.

Since the DFYS did not immediately revoke or modify the foster home 

license as provided by AS 47.35.040(e), when the health or well-being of 
the children is in jeopardy, division personnel apparently concluded 

that the violations found during its investigation were not serious. 

The notice to the Hollands that they were not in compliance was given on 

September 27, 1982. The Hollands had 14 days to correct the compliance 

problems (7 AAC 50.370(2)). Jf at the end of the period corrective
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action had not been taken, any foster child v/ould be removed from the 
foster home.

As of October 28, 1982, the Hollands had not corrected problems

identified in the letter to them dated September 27, 1982. In the case 

at hand, K.S., a foster child, remained at the Holland home until

October 28, 1982, which is approximately two weeks beyond the time

allowed for either satisfactory corrective action(s), or removal from

the home.

F INDING:

Based upon the available evidence, the Division of Family and Youth 

Services incorrectly left K.S. in the Holland foster home more than 14 

days after the agency determined the home failed to meet the applicable 
standards.

J82-0728

Ombudsman Complaint J82-0728 was filed with this office on August

11, 1982. The complainant, Jan Still, alleged that DFYS wrongfully took 

a statement from his 14-year-old daughter concerning allegations involving 

the foster home where she was living. Mr. Still also alleged that his 

daughter was not able to have an attorney, nor her parents present, 

during the interview by the DFYS and that the agency refused to give a 

copy of the statement to him.

The child at the center of this complaint provided a statement 

during the later part of July, 1982, to the DFYS concerning the inves­

tigation of the Holland foster home license by the DFYS. At that time 

she was under the custody of the DFYS. The child admitted to this 

office the statement was given voluntarily to the DFYS, and that she was 

not coerced. She also said that at the time of the interview she did 

not request either her parents or an attorney be present. Since the 

subject of the interview was the foster home where she lived and not 

possible illegal activities on her part, there was no apparent reason 

for her to have an attorney or her parents present while being inter- 
v i e w e d .

Based upon conversations with Linda Scoccia, Assistant Attorney 

General, Department of Law, and staff at the DFYS, it appears that the 

child was initially refused access to the written statement given to 

DFYS. Only after a subsequent consultation with Ms. Scoccia was the 

statement released. The child refused to give her parents access to the 

statement at the time she received it from DFYS. Ms. Scoccia also 

advised that the statement should not be released to Mr. Still because 

the statement is considered confidential in nature. When I asked Ms. 

Scoccia if the statement could be released at the time the parents 

regained full custody of the child, she said no.

The child in this complaint was considered a "child in need of aid" 

at the time of the request for the statement. The rights of the parents 

of a child in need of aid are stated under AS 47.10.084(c):
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When there has been a transfer of legal custody or 

appointment of a guardian and parental rights have 

not been terminated by court decree, the parents 

shall have residual rights and responsibilities.

These residual rights and responsibilities of the 

parent include, but are not limited to, the right 

and responsibility of reasonable visitation, consent 

to adoption, consent to marriage, consent to 

military enlistment, consent to major medical 

treatment except in cases of emergency or cases 

falling under AS 09.65.100, and the responsibility 

for support, except if by court order any residual 

right and responsibility has been delegated to a 

guardian under (b) of this section.

From this statute, it seems the parents may not have had the legal 

right to examine statements provided by a child when the child is in 

state custody. I checked with Lt. Roger McCoy, Alaska State Troopers, 

and inquired as to their procedures in this type of case. Lt. McCoy 

told me that the Troopers will give a child a copy of a statement taken 

by the Troopers, as well as to the legal custodian of the child. Also, 
if the parents of a child do not have custody of the child, a copy of 

the statement will not be given the parents until they regain legal 

custody.

The anxiety of the father in not being able to examine the state­

ment provided by his daughter is described in his letter to this office, 

dated October 4, 1982:

On about August 10th (9-11) I questioned Mr. 

Danniker [ si cl (social worker) who stated that he 

had obtained the statement from [Still's daughter] 

and that I could have a copy. I arrived at Mr. 

Dannikers [sic] office about 10 minutes after 

talking to him on the phone and was ushered into an 

office by Mr. Danniker [sic] and Mr. Reese [sic], 

his supervisor. Mr. Danniker [sic], v/ho seemed 
excited, then informed me that he had signed 

statements from 6 children concerning mental, 

physical and sexual abuse and that he had told 

[Still's daughter] that she could move out of the 

Holland foster home anytime she wanted to. Mr. 

Danniker [sic] also mentioned an after hours meeting 

at H&SS with [Still's daughter]. He reported that 
she was visibly shaking as the result of questioning 

and pressure from Mr. Holland.
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FI N DING:

Based upon the available evidence, the Division of Family and Youth 

Services did not wrongfully take a statement from a child while inves­

tigating allegations of violations of foster home laws. The child in 

question did not request to have either an attorney or her parents 

present when giving the statement, and the investigation was not directed 

at any possible illegal activities of the child. The agency did refuse

to give a copy of the statement to Jan Still, and apparently did so

properly. (However, the agency could have handled the request in a more

sensitive manner, and if the allegations were in fact serious, the child 

should have been removeo from the foster home immediately, and or the 

license should have been revoked or modified. (See 7 AAC 50.370 and AS 

47.35.040(e)). Also, based upon the procedures of the Troopers, the 

agency could have given a copy of the statement to Still when legal 
custody of the child was regained.)

RECOMMENDATIONS:

By way of immediate personal remedy to the complainants in 
J82-0689, I recommend:

Recommendation 1. The Division of Family and Youth Services should 

prepare and send a written apology to the Hollands concerning the

harassment aspects to these complaints, and the foul language used by 
Mr. Danneker.

The following recommendations should be made to the Division of

Family and Youth Services to prevent recurrence of the problems found 

during the investigation of these complaints:

Recommendation 2. The Division should state as clearly as possible 

any allegation regarding a foster home. The allegation should have

sufficient basis to be stated, and be directly related to a standard 
established by statute and/or regulation.

Recommendation 3. The Division should refrain from demanding that 

a foster home secure a day care license unless and until it is clear

that the law so requires.

Recommendation 4. The Division should notify the subject of an 

investigation, at the earliest opportunity, when investigation of an 

allegation has terminated because the allegation lacks sufficient legal 
basis or proof, or is shown to be false.

Recommendation 5. In its revision of its office manual, the

Division should examine, with the Department of Law, the issue of 

self-incrimination by a licensee in the course of a licensing inves­

tigation, and prepare and include discussion of this issue in the policy 
and procedures manual.

Recommendation 6. The Division, with the assistance of the D e p a r t­

ment aTTawTTfioiLriTTevise the applicable portions of the policy manual 

and Alaska Administrative Code to guarantee to persons providing state­

ments to the DFYS a copy of that statement upon request.
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Recommendation 7. The Division, with the assistance of the Depart­

ment of Law, ought to examine the legal basis for denying information 

retained in DFYS files to the parents and legal custodians of children 

receiving services from the DFYS. A definitive policy on this matter 

appears to be in order. The policy adopted ought to be included in the 

policy manual and Alaska Administrative Code.

Recommendation S. Division personnel should strive to handle 

matters as identified in Ombudsman Complaint J82-0728 in a sensitive 

manner. The Division may wish to consider sending a letter of apology 
to Mr. S t i l l .

Recommendation 9. The Division should review current policy 

regarding employee discipline and should; if warranted, consider ap p r o­

priate disciplinary measures for the employee(s) involved with the 

harassment matters and the use of vulgar language by one employee.

BA:mm
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STATE OF ALASKA
DEPARTMENT OF HEALTH AND SOC IAL  SERVI £S 

D IV IS ION  OF FAMILY AND YOUTH SERV ICES

In the Matter o f  the
Applicat ion f o r  L icensu re  
as a Res ident ia l Chi ld Care  
Faci l i ty  by 
B .G .  HOLLAND License No. 235005 (D en ied )

Respondent

RECOMMENDED DECIS ION
Th is  p roceed ing invo lv e s  the issue o f  whe the r  the Depar tmen t o f  Health 

and Social S e r v ic e s ,  D iv is ion o f  Family and You th  Se rv ices  (DH SS )  acted 
p r o p e r l y  in deny ing  responden t  Be rn ie  G. Ho l land's appl icat ion f o r  a l icense 
to ope ra te  a res ident ia l chi ld  ca re  fac i l i ty  in Juneau .  The p roceed ing was 
init iated by the f i l ing o f  a statement o f  issues by  DHSS on June  15 , 1982.  
On June 25 , 1 982 , r e sponden t  submitted his notice o f  d e fe n s e ,  and on 
August  9 ,  1902 ,  D IISS f i led an amended statement o f  i s sues .  The  hear ing 
b r i e f s  were f i l ed and ev idence was taken du r ing  a hea r ing  he ld  between 
Octobe r  'Ith and Octobe r  7 , 1982 .  At the conc lus ion o f  the h e a r in g ,
r e sponden t  p re sen ted  an o ra l  c losing argument and DHSS ,  by  its  a t t o r n e y ,  
and with the app rova l  o f  the hear ing o f f i c e r  and r e sp on d en t ,  submitted a 
wr i t ten closing a rgument .

While the re  is d isagreement among the pa r t ies  as to the in fe rences  to be 
drawn from the fac ts ,  the re  appea rs  to be l i t t le  d isagreement as to most o f  
the p r ima ry  fac ts .  In September o f  1981,  Mr .  Ho l land submitted an 
appl ication fo r  a licenst f o r  a " f o s t e r  family g r o u p  home ,"  to be known as 
"Ho l land House . "  Document G6. On Novemhcr 19 ,  1981 ,  r e sponden t  was 

not i f ied by Alinio Lobo ,  l icensing specia l is t  at the Sou theas t  Regiona l O f f ice  
(SERO )  in Juneau ,  tha t the o f f ice was look ing f o rw a rd  to re sponden t ' s  

submiss ion o f  an " improved  f inal v e r s ion  o f  the p r o p o s a l . "  Document 16 .

I .  FACTS
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On J an u a r y  12 , 1982 , r e sp onden t  submitted to the SERO O f f ice  o f  DHSS at 
least two copies o f  a document ent it led "Fami ly G roup  Home P ro p o s a l . "  
Document 403 . Tha t  document was intended by  re sp onden t  to be the 
expanded  p rog ram desc r ip t ion  reques ted  by  SERO in the le t t e r  o f  November 
19 ,  1981. F o r  some inadequa te ly  exp la ined rea son ,  SERO had numerous 
p rob lems hand ling the document .  The test imony indicated tha t  some o f  the 
rec ip ien ts  o f  the document at SERO though t  it was mere ly  a p roposa l  f o r  a 
p rog ram  being cons ide red  by  re sponden t  that was un re la ted  to the September 
30 ,  1981 appl ication f o r  a l icense .  C on sequen t ly ,  at least one o f  the copies 
o f  the p roposa l  was passed on to the Cen t ra l  O ff ice f o r  in formationa l 
p u rpo se s  on ly .  At least one o th e r  copy o f  the p roposa l  was re ta ined in 
r e sponden t ' s  l icense app l icat ion f i le at SERO . At some time between its
submiss ion on J anu a ry  12 , 1982 and June  8 ,  1982 , the p roposa l  d isappea red  
from re sponden t ' s  app l ica t ion f i le .  Test imony indicated that this  
d isappea rance was mere ly  an accident in that the document foli  out o f
re sponden t 's  f i le and into the back  o f  a d rawe r  h-; a desk at SERO .

In Apr i l  o f  1982 , A lin io Lobo ,  the l icensing specia l is t  re sp on s ib le  fo r  
rev iewing responden t 's  l icense app l ica t ion ,  began a se r ies  o f  on - s i t e  v i s i t s  to 
the p roposed  fac i l i ty .  These  v i s i t s  were in fu r the rance  o f  the completion o f  
a s tanda rd  by s tanda rd  eva lua t ion  o f  the p roposed  fac i l i t y ,  the sa t i s fa c to ry  
completion o f  which was n ece ssa ry  p r i o r  to issuance o f  a l icense b y  DHSS .

On May 20 , 1982 , new regu la t ion s  fo r  res ident ia l ch i ld  ca re  faci l i t ies in 
A laska became e f fe c t iv e .  T h i s  was p r i o r  to completion o f  the s tanda rd  by
s tanda rd  eva luat ion by Mr .  Lobo . On June 4 ,  1982 , Ms. Kay  Smith ,
s up e r v i s o r  o f  the Southeast  Reg iona l O f f i c e ,  reviewed the Faci l i ty  In fo rmat ion 
Summary (CWS 80 )  p re sen ted  to h e r  b y  Mr.  Lobo. Document 22 .  Tha t  CWS 
80 recommended that  r e sponden t  be issued a p rov is iona l  l icense f o r  the 
faci l i ty appl ied f o r ,  with the l icense to run  from June 15 , 1982 to December 
15 , 1 982 . On the same date  that she reviewed i t ,  Ms. Smith s igned o f f  on 

the document . Accord ing  to the language next  to he r  s ig na tu re  b lo c k ,  h e r  
s igna tu re  confi rmed that she had rev iewed the s tu d y  and that she c on cu r r ed  

that  " the  fac i l i ty  meets spec i f ied  r e q u i r em en t s . 11 Accord ing to the test imony

HOLLAND  RECOMMENDED D E C I S I O N  -  Page 2 o f  11
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1 o f  Ms. Smith and Ms. Conn ie  Hansen o f  the SERO O f f i c e ,  Ms. Smith le f t  
town that same day and in s t ruc ted  Ms. Hansen to s ign the p rog ram  
eva lua t ion and l icensing recommendation f o r  h e r  as soon as the document was 
t y p ed .  On June 8 ,  1982 , Ms. Hansen in fact did sign the typ ed  v e r s i o n  o f  
the p rog ram  eva lua t ion  and l icensing recommendat ion.  Document 41 .  In tha t  
document ,  Mr.  Lobo recommended that the app l icat ion submitted by 
r e sponden t  in September o f  1981 be app roved  and a l icense i s sued .  By the 
s igna tu re  o f  the Act ing Regiona l Manager ,  Ms. Hansen ,  SERO c on cu r r e d  with 
Mr .  Lobo's recommended ap p r o v a l .  Howeve r ,  Ms. Smith tes t i f ied  tha t  she 
ac tua l l y  n e v e r  read any o f  the b a c k -up  documents suppo r t ing  the l icensing 
recommendat ion. F u r t h e r ,  Ms. Hansen test i f ied  that she a lso did not read 
any o f  the b a c k -u p  documentat ion and mere ly  s igned the document 
recommending l icensu re  because Ms. Smith had ins t ruc ted  h e r  to do so.

Accord ing to the test imony o f  Mr.  Pugh ,  the l icensing f o r  Ho l land 
House came to h is a t tent ion on June 8 ,  1982 when Ms. Y v onn e  Wa lke r  
in formed him that she had rece ived a month ly  r e p o r t  f rom Ms. Smith which 

' icated, among o the r  t h in g s ,  that SERO v/as in the p rocess  o f  f ina l i z ing
l icense . Accord ing to Mr .  Pugh ,  because he wished to be invo lved  in 

ihe l icensing o f  any  new fac i l i t ies ,  ho met on the a f t e rn oon  o f  June 8th with 
Yvonne  Wa lke r ,  Pat Monroe ,  Alinio Lobo and Connie Hansen to d iscuss  
l icensing o f  Hol land House .  Also accord ing  to Mr .  P ugh ,  the l icensing f i le 
and p roposa l  o f  Mr .  Ho l land were b ro ugh t  to him p r i o r  to that meeting at h is  
reques t .  ( T h e r e  appea rs  to be some con fus ion  as to when Mr.  Ho l l and 's  f i le 
ac tua l ly  was b ro ugh t  to Cen t ra l  O f f ice  f o r  Ms. Hansen test i f ied the f i le was 
b rough t  to Cen t ra l  O f f ice  on June 9 t h . )  On that  same d a y ,  at Mr .  Pugh 's  
r eques t ,  Ms. Monroe and Ms. Walker sea rched f o r  and located the l icense 
which was about to be issued fo r  Hol land House ,  and that  l icense was 
t h e re a f t e r  held in abeyance pending a complete review o f  the l icensing f i le 
by Cent ra l  O f f ice .

At the June 8th meeting it was d iscove red  that the f i le did not conta in  
a completed s tanda rd  by s tanda rd  eva lua t ion .  M r .  Pugh th e r e f o r e  asked Ms. 

Monroe to review the f i le and determine whethe r  the fac i l i ty  complied with
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the new regu la t ion s  f o r  res ident ia l  ch i ld ca re  faci l i t ies which became e f fec t ive  
on May 20 ,  1982.  Ms. Monroe completed h e r  rev iew and rep o r t ed  back to 
Mr.  Pugh on June  9 th .  Her  conc lu s ion ,  c oncu r r ed  in by  Mr .  P ugh ,  was
that the p roposed  fac i l i ty  was not in compliance with the new regu la t ions  and 
that  the l icense shou ld  not be issued unt i l  the fac i l i ty  was b ro ugh t  into 
compliance.

Mr.  Hol land v/as ca l led into the Cen t ra l  O ff ice f o r  a meeting on the 
morning o f  June 10 th ,  at which time Mr .  Pugh "nd  Ms. Monroe in formed Mr .  
Hol land that they  could not issue a l icense f o r  Hol land louse at tha t  point 
because it was not in compliance with the new regu la t ion s .  That same day 
Ms. Monroe in formed him that she would be wil l ing to wo rk  with him and
ass is t  in b r ing ing  his fac i l i ty  and appl ication into compliance with the 
regu la t ion s .  A f t e r  a meeting with Ms. Monroe at which she began to exp la in  
what Mr.  Hol land would have to do b e fo r e  DHSS cou ld issue Hol'and House a 
l icense , Mr .  Hol land ind icated he would have to th ink  about it .  A few days  
la te r  he cal led Ms. Monroe and reques ted  that DHSS g ra n t  o r  d eny  his 
app l ica t ion .  Cen t ra l  O f f ice  complied with that reques t  and the l icense 
appl icat ion fo r  Hol land House was den ied .  Ry le t t e r  o f  June 15 ,  1982 ,  Mr.  
Hol land was in fo rmed o f  the denial  and p re sen ted  with a statement o f  issues 
sett ing fo r th  the reasons  f o r  the denia l .

At some time a f t e r  Alinio Lobo's r e tu rn  to Juneau on June 18 ,  1982 ,  
the re  appea red  a completed s tanda rd  by s tanda rd  eva lua t ion f o r  the Hol land 
House fac i l i ty .  Tes t imony as to when this  document had been completed was
c on t ra d i c t o r y .  It was the test imony o f  Ms. Monroe and Mr.  Pugh that the
document was not in the f i le as o f  June 9 ,  1982 and that the on ly  s tanda rd  
by s tanda rd  eva luat ion in the f ile at that time was f a r  f rom complete. They  
a lso test i f ied that Mr j d  s ta ted on June  8th that  he was sti l l w o rk ing
on the s tanda rd  by s tanda rd  eva lua t ion .  Mr.  Lobo ,  howeve r ,  test i f ied that
he had completed the s tand a rd  by s tanda rd  eva lua t ion and placed it in the

file on o r  be fo re  June 8 ,  1982.
In August  o f  1 982 , Mr .  Ho l land and M'\ Botc lho met with me to d iscuss

p ro cedu re s  to be fo l lowed in b r ing ing  this case to a h ea r ing .  At tha t  time
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HUSNU

Mr.  Bo te lho  ind icated tha t  it was the posit ion o f  DHSS that no complete 
s tanda rd  by  s tanda rd  eva lua t ion  assess ing  the fac i l i ty 's  compliance with the 
new res ident ia l ch i ld  ca re  fac i l i ty  regu la t ions  had been done f o r  the f a c i l i t y ,
and tha t that in i t s e l f  was su f f i c ien t  to ju s t i f y  denia l o f  the l icense
app l ica t ion .  It having been my view tha t  it made l i t t le  sense  to go th r o u g h  
a long and cos t ly  hea r ing  in this case on ly  to reach the conc lus ion  tha t  the 
l icense could be denied because a s tanda rd  by s tanda rd  eva lua t ion  had not 
been done ,  I recommended to Mr .  Ho l land that he al low DHSS to conduct  a 
new s tanda rd  by  s tanda rd  eva lua t ion o f  his fa c i l i t y .  M r .  Ho l land a g r e ed .  
At Mr.  Ho l land's r e q u e s t ,  Ms. Laur ie  Vaughn  o f  the F a i rb ank s  Regiona l 
O ff ice o f  D I ISS pe r fo rmed  the s tanda rd  by s tanda rd  e va lua t i on .  Her  
conc lus ion was that the fac i l i ty  was not in compliance with the May 20 ,  1982 
res ident ia l ch i ld  ca re  fac i l i ty  regu la t ions  and that the l icense shou ld  not be 
i ssued .  Document 183.

At some time in A ugu s t ,  the "p ropo sa l "  submitted to SERO by Mr.  
Ho l land on Janua ry  12 ,  1982 ,  which ,  in e xp l i c ab ly ,  had not f ound  its way to
Mr.  Hol land's l icensing f i le ,  was b ro ug h t  to the a t ten t ion  o f  D I I S S .
Accord ing  to the testimony o f  Ms. Hansen ,  she had seen the document 
sometime p r i o r  to May o f  1982 , hu t  f o r  some unknown rea s on ,  had not 
cons ide red  it pa r t  o f  Mr.  Ho l land's app l ica t ion .  She became aware sometime 
du r ing  the summer o f  1982 that the document was not  in Mr .  Ho l land's
l icensing f i l e ,  and she u lt imate ly  obta ined a copy o f  it by  d r i v in g  ou t  to Mr.  
Lobo's home. E v id en t ly ,  the copy so obta ined was an e x t r a  copy Mr .  Lobo 
had f o r  his persona l use fo r  he test i f ied that the re  were two o th e r  copies
which he had placed in Mr. Ho l land 's  l icensing f i le .  M r .  Lobo was ce r ta in
tha t  he had placed those two copies in the f i le ,  c l ipp ing one o f  them into the 
f i le and placing the o th e r  one loose ly in the f i l e .  Acco rd ing  to the 
tes t imony ,  a couple o f  days  a f t e r  obta in ing the document f rom Mr. Lobo at 
his home, ano the r  copy was found in the back o f  a d raw e r  in Ms. Hansen's  
desk at SERO . The exp lana t ion  g iven  by  Ms. Smith f o r  th is  o c cu r r ence  was 
that Ms. Hansen has a v e r y  messy desk  and that the document had p lastic 
cove rs  and must have s l ipped out o f  the f i le and into the back  o f  Ms.
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Hansen's  desk d rawe r .  Accord ing to Ms. Hansen ,  she had d iscussed  this  
document with Ms. Smith sometime p r i o r  to May o f  1982.

Upon d is cove rv  o f  the g ro up  home p roposa l  o f  J a n u a r y  12 , 1982 ,  a copy 
o f  the document was sent to Ms. V aughn  f o r  h e r  assessment to determine 
whe the r  the document changed the conc lus ion she had reached in h e r  
s tanda rd  by s tanda rd  eva lua t ion .  She then assessed the Ho l land House 
appl ication in view o f  the new document .  Her  conc lus ion ,  h ow ev e r ,  remained 
tha t  the Hol land House did not sa t i s fa c to r i l y  meet the new res iden t ia l  chi ld
ca re  fac i l i ty  regu la t ions  and that the l icense shou ld  be den ied .

CONCLUSIONS OF LAW
Each o f  the par t ies  a rgues  that the o th e r  b ea r s  the b u rd en  o f  p r o o f  in 

this p roceed ing .  Mr.  Hol land has cited no suppo r t  f o r  h is a s se r t i o n .  The 
Sta te has cited Fields v .  Kodiak City C oun s e l , 628 P . 2d 927 (A la ska  1 98 1 ) ;  
T h o rn ton  v .  Commissioner o f  Depar tment o f  Labo r  and I n d u s t r y , 621 P . 2d 
062 (Montana 1 9 8 0 ) ,  and C oun t r y  C lub  Home, Inc .  v .  H a r d e r , 620 P . 2d 1180 
(K an sa s  1980 ) .  None o f  these cases is in s t ru c t i v e  on the po in t .  In F i e l d s , 
the cour t  appl ied the s tanda rd  ru le  that one seek ing a va r i ance  to zoning 
requ i rements  has the bu rden  o f  p r o o f ,  and the o rd inance at issue spec i f ica l ly  
set f o r th  what one seeking a va r iance  was requ i r ed  to show to be 
su cce s s fu l .  In Tho rn ton  and C oun t r y  C lub Home, I n c . , the c o u r t s  were 
reviewing a f inal o r d e r  emanating f rom an admin is t ra t ive  h e a r in g ,  and in 
each case the cou r t  conc luded that the o r d e r  was p resumed to be c o r r e c t  
and the bu rden  was on the one cha l leng ing the o r d e r .  In the case at b a r ,
we a re  not deal ing with a f ina l o r d e r  o f  an agency fo l l owing a h e a r in g .
Ins tead ,  we arc t r y in g  to de r iv e  that o r d e r .

A case which Mr.  Hol land might have cited in s u p p o r t  o f  his posi t ion is 
that o f  Alaska Alcohol ic Deve rage Con t ro l  Doard v .  Malcolm, I n c . , 391 P. ud 
881 (A laska  1968 ) .  T h e r e ,  the cou r t  conc luded that  s ince u n d e r  the 

Administrative Procedure Act the party filing a statement of Issues is the

moving pa r ty  and the p a r t y  seeking the issuance o r  re -newa l o f  a l icense is 

the re sponden t ,  the p a r ty  f i l ing the statement o f  issues b ea r s  the bu rd en  o f
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p r o o f  on the issues ra ised  th e re in .
In my v iew ,  none o f  the above au tho r i t i e s  a re  v e r y  h e lp fu l .  It is my 

conc lus ion that in th is  case ,  DHSS has the b u rd en  o f  p re s en t in g  a prima 
facie case in s uppo r t  o f  the claims set f o r th  in the s ta tement o f  i s sues .  
Once it has done so ,  the bu rd en  o f  p r o o f  fa l l s  upon Mr .  Ho l land to p ro v e  by 
a p reponde rance  o f  the ev idence tha t  the reques ted  l icense shou ld  be i s sued .  
See Mezines ,  Ste in & G r u f f ,  4 Adm in is t ra t ive  Law , § 2 4 .0 2  ( 1 9 8 2 ) .  Th is  
app roach  seems to me to g ive  p r o p e r  recogni t ion to both the fact tha t  DHSS 
cannot a r b i t r a r i l y  r e fu s e  to i s s j e  a l icense on the one h and ,  whi le on the 
o th e r  h and ,  g iven  the importance o f  DIISS' l i censing func t ion  in p ro tec t ing  
soc ie ty ,  a p resumpt ion  o f  some magnitude in f a v o r  o f  the Sta te 's  l icensing 
decision shou ld  a p p ly .

The a rgumen ts  o f  M r .  Ho l land in s uppo r t  o f  his case appea red  to be as 
fo l l ows. F i r s t ,  because o f  an inc ident at his home and h is  subsequent  
complaint to the Ombudsman, as well as a number  o f  rumo rs  at the SERO 
Of f ice  conce rn ing  occu rences  at Mr. Ho l land's fa c i l i t y ,  DHSS intended to 
deny Mr.  Ho l land's app l icat ion r e g a rd l e s s  o f  whe the r  his p roposed  fac i l i ty  
complied with app l icab le  r egu la t ion s .  In s u p p o r t  o f  th is p a r t  o f  his 
a rgumen t ,  Ms. B o rkowsk i  tes t i f ied that Ms. Smith had s ta t ed ,  upon 
reviewing the J anua ry  12 ,  1982 p ro posa i ,  that Mr .  Hol land would be l icensed 
o v e r  he r  dead b ody .  F u r t h e rm o re ,  Ms. Bo rkowsk i  tes t i f ied  tha t  Ms. Smith 
had indicated that she. was d is sa t i s f ied  because o f  Mr. Ho l land 's  complaint to 
the Ombudsman and that  he was es sen t ia l ly  a t r oub lemake r .

V/ith the fo rego ing  premise e s ta b l i s h ed ,  Mr .  Hol land p roceeded to a rgue  
that someone in DHSS had removed the completed s tanda rd  by s tanda rd  
eva luat ion pe r fo rmed  by  Mr .  Lobo and the J a nu a r y  12 , 1982 G roup  Home 
P roposa l  f rom his l icensing f i le f o r  the pu rp o se  o f  a s su r ing  tha t  the 
appl icat ion would he den ied .  In r e sp on se  to the fact tha t  DHSS' denia l o f  
the l icense was mainta ined even a f t e r  review o f  those two documents ,  Mr . 
Hol land a rgued  that  the de fic ienc ies which remained in his appl ication were 
r a t h e r  m ino r ,  DHSS had the au th o r i t y  to waive adhe rence  to those p ro v i s io n s  

with which Mr.  Hol land had not compl ied , and D I ISS  had exe rc i sed  tha t
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disc re t ion  in app ro v ing  the app l icat ions o f  ce r ta in  o th e r  fac i l i t ies .  In .Mr. 
Ho l land 's  v iew, DHSS shou ld  have issued him a p rov is iona l  l icense f o r  his 
new fac i l i ty  al lowing him a reasonab le  amount o f  time within which to b r ing  
his fac i l i ty  into compliance with those po r t ions  o f  the new res iden t ia l  chi ld 
ca re  fac i l i ty  regu la t ions  with which he had not y e t  complied.

The  posi t ion o f  DHSS was tha t ,  notwithstanding al l tha t  o c cu r r e d  p r i o r  
to Augus t  o f  1982 ,  once al l o f  the p r o p e r  documents were  in Mr .  Ho l land's 
f i le and a s tanda rd  by s tanda rd  eva luat ion was p e r f o rm ed ,  his f ac i l i ty  was 
found  net to be in compliance with the new res ident ia l ch i ld  care fac i l i ty  
r egu la t ion s ,  and th e re f o r e  the denial o f  the l icense appl ication was p r o p e r .  
While p rov is iona l  l icenses have been issued in the pa s t ,  DHSS' posi t ion is 
tha t  g iven  recent amendments to AS 9 7 . 3 5 . 0 5 5 ,  a p rov is iona l  l icense is on ly  
app rop r ia t e  f o r  on -go ing  fac i l i t ies ,  not f o r  new fac i l i t ies ,  the d i f f e re nce  
being that denia l o f  a l icense to an ex is t ing  fac i l i ty  would cause g rea t
h a rd sh ip  fo r  the re s iden ts  o f  that fac i l i ty  because it would r eq u i r e  c los ing 
the fa c i l i t y ,  while any  delay in s ta r t ing  a new faci l i ty would not have such
an a f f e c t .  Accord ing to DHSS ,  a waive r  o f  regu la t ion  requ i remen ts  cou ld
on ly  be g iven in certa in cases ,  and then on ly  i f  an app l ic an t  app l ied in 
w r i t ing  fo r  a wa ive r .  In those cases in which f ie ld w o r k e r s  add re s s ing  
o th e r  faci l i t ies exo rc ised  d isc re t ion and did. not r e q u i r e  tha t  cer ta in 
documents cal led fo r  in the regu la t ions  be submitted with a fac i l i ty 's
app l ic a t ion ,  the f ie ld w o rk e r s  were not comply ing with the pol icies o f  DHSS .
I f ind the argument o f  DHSS to be p e rsua s iv e .

No pe rson  may ope ra te  a res ident ia l faci l i ty without f i r s t  ob ta in ing a 
l icense to do so f rom D I ISS .  AS 9 7 . 3 5 . 0 2 0 ;  7 AAC 5 0 . 0 0 7 .  To obta in  a 
l icense f o r  a new res ident ia l chi ld care fac i l i t y ,  an app l icant  must s a t i s f y  the 
requ i rements  o f  7 AAC 50.001 -  7 AAC 50 . 0 7 3 .  AS 9 7 . 3 5 . 0 9 0 .  A fac i l i ty  in 
opera t ion  at the time new regu la t ions  o re  passed may cont inue in ope ra t ion  
desp i te  not being in compliance with some o f  the new regu la t ion s  i f  it 

submits  an acceptab le plan of co r rec t ion  f o r  those items o f  the regu la t ion s  
with which it is not in compliance. A new fac i l i ty  may not begin ope ra t ion  
unt i l  it has sat is f ied  al l o f  the apo l icab le  regu la t ion s .  7 AAC 5 0 . 0 5 ( a ) ( 2 ) .
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DHSS is requ i r ed  to issue a p rov is iona l  l icense to a new fac i l i ty  " i f  the 
fac i l i ty  submits to the Depar tment an acceptab le  plan f o r  ope ra t ion  that is in 
con fo rm i ty  with" app l icab le s ta tu tes  and regu la t ion s .  AS 4 7 . 3 5 . 0 5 5 ( a ) ;  7 
AAC 5 0 . 0 1 3 .  Unde r  tha t  s ta tu te  and regu la t ion ,  a new fac i l i ty  which d c ’ s 
not  meet al l o f  the r e g u la t o r y  requ i remen ts  is not en t i t led  to a p rov is iona l  
l icense .  While u nde r  7 AAC 50 .0 23  DHSS possesses the a u th o r i t y  to waive 
ce r ta in  o f  the r e g u l a t o r y  requ i remen ts  u nde r  cer ta in cond i t i ons ,  an app l icant 
des i r ing  a wa ive r  must make app l ication t h e r e f o r  to DHSS in w r i t ing .

The  fac i l i ty  f o r  which Mr .  Hol land is seeking a l icense is a new fac i l i ty ,  
and he is th e re f o r e  requ i r ed  to sa t i s fy  all o f  the regu la t ion s  app l icab le to 
res ident ia l  chi ld care fac i l i t ies .  l i e  is not ent it led to a p rov is iona l  l icense 
whi le he is b r ing ing  his fac i l i ty  into compliance with the r egu la t ion s .  He is 
also not ent it led to a wa ive r  o f  any o f  the regu la t ions  fo r  he did not app ly
to DHSS in wr i t ing f o r  any such wa ive r s .

A number o f  wi tnesscss test i f ied that  one reason f o r  deny ing  Mr.
Ho l land 's  l icense appl ication was that  DHSS did not recognize a ca tego ry  o f  
p r o v id e r  cal led a f o s t e r  family g r o up  homo. Th is  reason f o r  den ia l ,
h oweve r ,  was not inc luded in the amended statement o f  issues in suppo r t  o f  
denial o f  the l icense . F u r th e rm o re ,  it appea rs  that  DHSS cons t rued  the 
application o f  Mr. Hol land to be f o r  a res ident ia l chi ld  ca re  fac i l i ty  and 
eva lua ted  the faci l i ty using res ident ia l chi ld care fac i l i ty  r egu la t ion s .  F o r
these r ea sons ,  this recommended decision will not add re s s  the quest ion o f  
whe the r  the absence o f  a ca tego ry  o f  ca re  p ro v id e r  spec i f ica l ly  matching the 
t it le set f o r th  in Mr. Ho l land's appl ication wou ld ,  in i t s e l f ,  ju s t i f y  denial  o f  
his app l icat ion .

T u rn in g  to the reasons  fo r  denial set f o r th  in the f i r s t  amended
statement o f  i s sues ,  DHSS has met its bu rden  o f  making a prima facie
showing that the inadequacies set f o r th  the re in  did in fact e x i s t .  Mr .
Ho l land put on no ev idence to the c o n t r a r y .  He also fai led to p re sen t  

ev idence showing that a p rov is iona l  l icense had been p ro v ided  to r  any  o th e r  
new res ident ia l chi ld  care fac i l i ty  in Alaska which had foi led to sa t i s fy  those 

regu la t ion s  set f o r th  in the f i r s t  amended statement o f  i ssues .  F u r t h e rm o re ,
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he fa i led to put on any  ev idence tending to show tha t  any  o th e r  new 
res ident ia l chi ld care fac i l i ty  in A laska  had obta ined a wa ive r  o f  any  
r e g u la t o r y  requ i rements  without submitt ing a w r i t ten  wa ive r  r e q ue s t .  
C on sequen t ly ,  Mr . Hol land fai led to p ro v e  that  the denial  o f  h is l icense was 
a r b i t r a r y  o r  cap r ic iou s ,  o r  tha t  he was t rea ted  d i f f e r e n t l y  than o th e r  
app l icants  in a simi lar  s i tua t ion .

While Mr. Ho l land may cons ide r  some o r  al l o f  the de fic ienc ies in his 
app l ication ident i f ied  by  DHSS to be o f  minor s ign i f icance ,  I do not intend to 
pass judgment on e i the r  the wisdom o r  importance o f  the regu la t ions  he 
fai led to s a t i s f y .  DHSS is c lea r ly  au tho r i zed  by law to set f o r th  by  
regu la t ion  s tanda rds  with which care p r o v id e r s  in th is sta te must comply and 
Mr.  Hol land has not cha l lenged that a u th o r i t y .  Mr.  Ho l land hav ing fo i led to 
s a t i s fy  those s t a n d a rd s ,  I recommend that the denial o f  his app l ication be 
u phe ld .  D I ISS ,  at least as o f  June 10,  1982,  appea red  wil l ing to ass is t  Mr .  
Hol land in b r ing ing  his fac i l i ty  into compliance with the regu la t io n s .  Mr .  
Ho l land chose not to fol low this r o u te ,  and instead demanded that  DHSS take 
action on his l icense , notw ithstanding that it c e r ta in ly  shou ld  have  been 
c lear  to Mr.  Hol land that the on ly  action D I ISS  could take at the time was to 
d .ny his l icense.

Though  I recommer 'hat  t-hc l icense denial be uphe ld ,  something must 
be said o f  D I I S S 1 v e r y  p< hand l ing  o f  Mr .  Hol land's  app l ica t ion .  Were the 
r e su l t s  not so cos t ly  to the State in time and money, and to Mr. Ho l land 
both in time and emotional d i s t r e s s ,  one cou ld  r e f e r  to the hand l ing  o f  his 
appl ication as a comedy o f  e r r o r s .  The app l ication was submitted by  Mr .  
Hol land in September o f  1981 and ye t  no decision was marie on the l i cense 
unti l  June o f  1 982. F u r th e rm o re ,  the amended ve rs ion  o f  his g r o u p  home 
proposa l which SFRO had spec i f ica l ly  r eques ted  in November o f  1981 ,  upon 
receipt by SERO , was not. even recognized as being re la ted  to his 
app l ica t ion ,  notwithstanding the fact that the document bo re  the exact  same 

tit le and appea rance as did the plan attached to his o r ig ina l  app l ic a t ion .  
S E R O  then ev iden t ly  lost the document . When SERO f ina l l y  got  a round  to 
cons ide r ing  Mr.  Ho l land's app l ica t ion ,  the Regiona l D i r e c to r  recommended
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1 tha t  it be a p p r o v e d ,  without even reviewing any o f  the documentat ion in
suppo r t  o f  the l icense .  The  Act ing Regiona l D i r e c t o r  then s igned the
app ro va l  recommendat ion, a lso without rev iewing any b a c k -u p  documentat ion .  
As it t u rn s  ou t ,  the k ind o f  fac i l i ty  f o r  which Mr .  Ho l land was a p p l y i n g , a n d  
f o r  which SERO recommended l i c en su re ,  did not even ex i s t  in DHSS
regu la t ion s .

Mr .  Hol land ass igns  s in is te r  p u rp o se s  to al l  o f  these even ts  and
in t e rp re t s  them in some manner to be a consp i ra cy  aga ins t  issuance o f  his 
l icense .  I do not ag ree  with that conc lus ion .  While Mr .  Ho l land a rgued  tha t 
SERO was dead set against issuing him a l icense ,  it was in fact SERO which 
recommended issuance o f  the l icense . It appea rs  that al l o f  the even ts  to 
which Mr .  Hol land pointed as ev idence o f  a s in is te r  c on sp i ra c y  were ev idence 
o f  noth ing more than a v e r y  poor  pe r fo rmance by the emp loyees at SERO . 
Had the l icense appl icat ion been p ro p e r l y  hand led ,  it is d oub t fu l  th is matte r  
would have e v e r  gone to a h ea r ing ,  and a care p r o v id e r  who has p ro v ided  
high qua l i ty  s e rv ices  fo r  the State in the past would not be so d is i l lu s ioned 
with cont inuing to s e rv e  the State in the f u t u r e .  It would seem to be most 
benef ic ia l fo r  the State to make e v e r y  reasonab le  e f f o r t  to as s i s t  qua l i ty  ca re  
p r o v id e r s  in cont inuing to p rov ide  se rv ices  on beha l f  o f  the S ta te .  S a d l y ,  
no such e f f o r t  appea rs  to have been made in this case unt i l  it was too late .

DATED this daday o f  December ,  1982.

"R ichard M. Bu rnham 
Hear inq O f f i c e r

II
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C H A P T E R  75

INVESTIGATIONS BY LEGISLATIVE 
BODIES

Sec. 795. Right of a Legislative Body to Make 
Investigations

1. The right of a legislative body to make investiga­
tions in order to assist it in the preparation of wise and 
timely laws must exist as an indispensable incident and 
auxiliary to the proper exercise of legislative power. 
This has been recognized from the earliest times in the 
history of American legislation, both federal and state, 
and from even earlier epochs in the development of

British jurisprudence.
2. The legislature has the power to investigate any 

subject regarding which it m a y  desire information in 
connection with the proper discharge of its function to 
enact, amend or repeal statutes or to perform any other 

act delegated to it by the constitution.

Section 795—
Paragraph 1—Marshall v. Cordon (1917). 243 U.S. 521, Ann. Cos. 191813. 371 L. R. A. 

1917F, 279, 61 L. Ed. 881. 37 Sup. Ct. Rep. 448; Burnham v. Morrissey 
(1859). 14 Cray (Mass.) 226,74 Am. Dec. 676; Wilckcns v Willet (1878), 
40 N. Y. (1 Keyes) 521,4 Ahb. Dee. 596; Briggs v. MncKellnr (1855), 2 Abb. 
Pr. (N. Y.) 30; Robertson v. Peeples (1919), 120 N. C. 176, US S.E. 300; 
Anderson v. Dunn, 6 Whet. (U.S.) 204. 5 L. Ed. 242; Federal Trade Coin, 
v. American Tobacco Co. (1924), 26-1 U. S. 298, 32 A. L. R. 786, 68 U  Ed. 
696.4-1 Sup. Ct. Rep. 336; llarriman v. Interstate Commerce Com. (1905), 
211 U. S. 407,53 L. Ed. 253,29 Sup. Ct. Rep. 115; In re Chapman (1897), 
166 U. S. 661, 41 L. Ed. 1154,17 Sup. Ct. Rep. 677; Kilbourn v. Thompson 
(1880), 103 U. S. 168,26 L. Ed. 377; In re Battelle (1929),207 Col. 227,277 
Pac. 725; Goldman v. Olson (Wis. 1968) 268 F. Supp. 35. Murphy s’ . Collins 
(1974), 20 III. App. 3d 181, 312 N. E. 2d 772.

Paragraph 2—Ex parte McCarthy (1866), 29 Col. 395; Greenfield v. Russel (1920), 292 
111. 392, 129 N.E. 102; Attorney General v. Drlssenden (1930), 271 Muss. 
172,171 N.E. 82; Briggs v. MacKc.lar (1855), 2 Abb. 1’ r. (N.Y.) 30; People 
v. Keeler (1885),99 N.Y. 463,2 N.E. 615; Simpson v. H ill (1927). 128 Okla. 
269, 263 Pac. 635; Commonsvoalth v. Costello (1912), 21 Pn. Dist. 232; 
State v. Freur (1909), 138 Wis. 173, 119 N.W. 894.

See. 795 IN V E S T IG A T IO N S 571

3. T h e  p o w e r  a nd  d u ty  repo sed  in  th e  le g is la tu re  a nd  
in  e a ch  a n d  e v e ry  m e m b e r  o f bo th  houses th e re o f  is that 
o f p r e p a r in g  a n d  p r o c e e d in g  to e n a c t  w is e  a nd  well- 
fo rm ed  a nd  n e e d fu l laws, a n d  in  th e  p re p a ra t io n  of such  
law s, th e  n ecess ity  o f in v e s t ig a t io n  o f som e  sort m ust 
exist as an  in d is p e n s a b le  in c id e n t .

4. L eg is la tu re s  in  e n a c t in g  laws, lik e  courts  in  in t e r ­
p r e t in g  su ch  law s w h e n  e n a c ted , m u s t  h a v e  in  m in d  the  
fo rm e r  law , if  any , th e  w ro n g  or d e fe c t  r e q u ir in g  r e m e ­
d ia l a ct io n , a n d  th e  n a tu re  a n d  ex ten t o f th e  n e e d e d  a nd  
a p p ro p r ia te  r e m e d y ; a n d  in  th e  a p p lic a t io n  o f th is p r in ­
c ip le ,  th e  p o w e r  o f these  co o rd in a te  b ra n ch e s  o f g o v ­
e r n m e n t .

5. T h e  in h e r e n t  a nd  a u x ilia ry  p o w e r  repo sed  in  le g is ­
la t iv e  bod ies  to c o n d u c t  in v e s t ig a t io n s  in  a id  o f  p ro sp e c ­
t iv e  leg is la t io n  ca rr ie s  w it h  it th e  p o w e r  in  p ro p e r  cases 
to c o m p e l th e  a t te n d a n ce  o f w itnesses  and  th e  p r o d u c ­
t io n  of books a n d  pa p ers  b y  m ea ns  o f lega l process, a nd  
to in s t itu te , a n d  ca rry  to th e  ex ten t o f p u n is h m e n t ,  co n ­
te m p t  p ro c e e d in g ^  in  o rd e r  to c o m p e l th e  a tte n d a n ce  
o f su ch  w itnesses a n d  th e  p ro d u c t io n  o f  su ch  d o c u m e n ­
tary  e v id e n c e  as m a y  b e  le g a lly  c a lle d  for in  th e  course  
o f such  p ro ce ed in g s , w h e th e r  c o n d u c te d  b y  th e  leg is la ­
t iv e  bo d y  or a b r a n c h  thereo f, cJ rec tly  or th ro ug h  its 
p ro p e r ly  co n s t itu ted  co m m itte e s .

6. T h e  leg is la tu re  has p o w e r  to in v e s t ig a te  a n y  su b ­
je c t  w h e r e  th e re  is a le g it im a te  use that th e  leg is la tu re  
ca n  m a k e  o f th e  in fo rm a t io n  sought, a nd  .m  u lte r io r  
pu rp o se  in  th e  in v e s t ig a t io n  or an  im p ro r .c r  use o f th e

Si'rlinn 795—< 'niilinucil 
Paragraph 3—

III re lla lto lle (1929). 207 Cat 227, 277 Pac. 725, Briggs v. MaeKcllar 
(1&55), 2 Abb. Pr. (N Y .) 30 

Paragraph 4—
In re Handle (1929), 207 tail. 227. 277 Pac 725 

Paragraph 5—
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in fo rm a t io n  c a n n o t  b e  im p u te d .
7. T h e  le g is la tu re  or a c o m m it t e e  ca n n o t  b e  e n jo in e d  

fro m  in v e s t ig a t in g  a m a tte r  w h ic h  is u n d e r  lit ig a t io n  in  
th e  courts.

8. T h e  a s ce r ta in m e n t  o f p e r t in e n t  facts as a basis for 
le g is la t io n  is w it h in  th e  p o w e r  o f a le g is la t iv e  bo dy .

9. A le g is la tu re  in  c o n d u c t in g  w h a te v e r  in q u is it io n s  
th e  p ro p e r  ex e rc is e  o f its p ro p e r  fu n c t io n s  re q u ir e ,  
m u s t b e  as b road  as th e  s u b je c t  to w h ic h  th e  in q u ir y  
p ro p e r ly  e n te r e d  u p o n  has re la t ion .

10. A n  in v e s t ig a t io n  in to  th e  m a n a g e m e n t  o f th e  
va r io us  in s t itu t io n s  o f th e  state a n d  th e  d e p a r tm e n ts  of 
th e  state g o v e r n m e n t  is at a ll t im es  a le g it im a te  f u n c ­
t io n  o f th e  le g is la tu re .

11. T h e  r ig h t  to in v e s t ig a te  a n y  la w fu l m a tte r  is a 
r ig h t  separa te  a n d  d is t in c t  in  ea ch  house  a n d  m a y  be  
ex e rc is ed  th ro u g h  a c o m m it te e .

12. A  lo ca l le g is la t iv e  b o d y  has th e  p o w e r  to m a k e  
in v e s t ig a t io n s  h a v in g  a re la t io n  to th e  p e r fo rm a n c e  of 
its fu n ct io n s  th e  sa m e  as a state leg is la tu re . T h e  in v e s t i­
g a t io n  ca n  b e  c o n d u c t e d  b y  th e  b o d y  its e lf  or th ro u g h  
a co m m itte e .

Section 795—Continued
Paragraph 6—

Robertson v. Peeples (1919). 120 S. C . 176, 115 S.E. 300.
Paragraph 7—

Robertson v. Peeples (1919), 120 S. C. 176, 115 S.E. 300.
Paragraph 8—

Attorney Genera l v. Urlsscnden (1930), 271 Mass. 172, 171 N .E . 82.
Paragraph 9—

In re  Batte lle (1929 ), 207 Cltl. 227, 277 Pac. 725.
Paragraph 10—

Dickinson v. Johnson (1915 ). 117 Ark. 582, 176 SAV. 116.
Paragraph 11—

Ex parte Hague (1929 ), 105 N. J. Eq. 131, 147 A ll. 220; Simpson v. Hill 
(1927 ), 128 Okla. 269, 263 Pac. 635; Robertson v. Peeples (1919 ), 120 N. 
v. ” "s 115 S.E. 300.

Paragrapu -
State v. M ilwaukee (1914 ), 157 W is .505,147 N.W . 50; Hendricks v. Carter 
(1918 ), 21 Ca. App. 527, 94 S.E. 807.

Sec. 796
IN V E S T IG A T IO N S 573

13. Authority to obtain information for its determina­
tion concerning the exercise of power to make laws may 
be conferred on nonlegislative bodies.

14. In the exercise of its power to make investiga­
tions, a legislature m a y  incur reasonable necessary ex­
penses payable out of the public funds.

15. The legislature and each house thereof has the 
inherent and implied power to appoint investigation 
committees and conduct investigations to obtain infor­
mation concerning proposed or future legislation and to 
report back its findings to the body that appointed it.

Sec. 796. Investigations Respecting Members
Sec also Sec. SSI, Investigation o f  Charges Against Members.

1. The legislature or either house has power to inves­
tigate and institute an inquiry into the truth of an al­
leged bribery of any of its members or the members of 
a previous legislature connected with its legislative 
functions, and, in the exercise of such power, it must 
necessarily have the same power to compel the attend­
ance of witnesses before it or before a committee and 
compel them to testify as in any other investigation.

2. A  legislative body has the right in an election con­
test concerning one of its members to conduct an inves­
tigation, before the body or one of its committees and

Section 795—C on tinued  
Paragraph 13—

Attorney Ceneral v. Drissenden (1930), 271 Mass. 172, 171 N.E. 82. Paragraph 14—
State v. Frear (1909), 138 Wis 173, 119 N.W. 894; Goldman v. Olson (1968), 268 F. Supp. 35.Paragraph 15—
Petition o f Special Assembly Interim Committee 119.79), 1.3 Gal 2d 497,
90 Pac. 2d .30-1; Massett llldg. Go. v. Ilcnnett (1950), 4 N. J. 53,71 All. 2d .727.

Section 796—
Paragraph 1—

In re l'alvey (IH56), 7 Wis. 528; llriggs v. MacKellar (1855), 2 Abb. Pr (N.Y.) 30.
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to compel the attendance of witnesses and take testimo­

ny.
3. Knowledge or information acq .red by a witness, 

though at the instance of and in coi aection with and 
under the direction of a prosecuting ttorney to use in 
the trial of indictment against members of the legisla­
ture for bribery, is not privileged and furnishes a wit­
ness lawfully summoned no legal ground for refusing to 
respond to legitimate questions by a legislative commit­
tee appointed to investigate the matter.

4. W h e n  a house is investigating the conduct of its 
members upon a public charge that some of them 
whose names are not given have taken bribes and have 
called as witnesses the editor and reporter of the paper 
which published the charge, it is a contempt of the 
authority of the house for the witnesses to refuse to give 
the names of those from w h o m  they have received in­
formation concerning the charge of bribery and of the 

nature of that information.
5. W h e n  a committee is charged with an inquiry, if a 

member prove to be involved, the committee cannot 
proceed against him, but must make a special report to 
the house; whereupon the memb e r  is heard in his place, 
or at the bar, or a special authority is given to the c o m ­

mittee to inquire concerning him.

See. 797. Limitations on Right of a Legislative Body to 

Investigate
1. It is a general rule that the legislature has no power 

through itself or any committee or any agency to make

S<-ol fm i 7 9 6  - < Toialiiaili*«l
Paragraph 2—

In  re Gunn 50 Kim. 155, 52 l»nc. 470.
Paragraph 3—Sullivan v. H ill (1913 ), 73 W . Vn. 49. 79 S.E. 070
Paragraph 'I—

Ex parte Lawrence (1897), 110 Gal. 298. 48 Pile 124
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inquiry into the private affairs of a citizen except to 
accomplish some authorized end.

2. The legislature has no right to conduct an investi­
gation for the purpose of laying a foundation for the 
institution of criminal proceedings, for the aid and ben­
efit of grand juries in planning indictments, or for the 
purpose of intentionally injuring such persons or for any 
ulterior purpose.

3. A  state legislature in conducting any investigation 
must observe the constitutional provisions relating to 
the enjoyment of life, liberty and property.

4. A n  investigation instituted for political purposes 
and not connected with intended legislation or with 
any of the matters upon which a house should act, is not 
a proper legislative proceeding and is beyond the au­
thority of the house, or legislature.

5. W h e n  a committee is appointed by resolution to 
make an investigation* and the object of the investiga­
tion, as shown by the resolution, is not a proper legisla­
tive object but is to establish an extraordinary tribunal 
for the trial of judicial and other officers, the duties 
imposed on the commission being strictly judicial and 
not ancillary to legislation, the committee has no legal 
status.

Section 797— Continued 
Paragraph 1—  ,

C reon fic ld  v. Russel (1920), 292 III. 392, 127 N.E. 102; Attorney C enera l 
v. Drissenden (1930), 271 Mass. 172,171 N .E. 82; Ex parte Hague (1929), 
105 N.J. Eq. 134, 147 A ll. 220; In  re  llarncs (1912 ), 20-1 N. Y. 108, 97 N.E. 508.

Patagraph 2—
Kilhou rn  v. T liompson (1880), 103 U . S. 168, 26 L. Ed. 377; G reen fie ld  v. 
Russel (1920 ), 292 III. 392, 127 N .E . 102; Ex parte Hague (1929 ), 105 N 
J. Eq. 134,147 A ll. 220; Attorney Cenera l v. Drissenden (1930 ), 271 Mass 172, 171 N .E. 82.

Paragraph 3—  '
A ttorney G enera l v. Drissenden (1930), 271 Mass. 172, 171 N .E 82 Paragraph 4—
Keeler v. McDonald (1885), 99 N. Y. 463, 2  N .E. 615.Paragraph 5—
Com monwealth v. Coste llo (1912 ), 21 Pa. D lst. 232.
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6. A  governmental “fishing expedition” into the pa­
pers of a private corporation on the possibility that they 
may disclose evidence of crime is contrary to the first 
prin iples of justice and an intention to grant the power 
must be expressed in most explicit language.

7. The investigatory power of a legislative body is 
limited to obtaining information of matters which fall 
within its proper field of legislative action.

Sec. 798. Method of Investigation by a Legislative 
Body

1. The legislative arm of government is not to be 
restricted in the exercise of the power of inquiry by the 
fact that methods and p ocesses, judicial or quasi-judi­
cial in character, are employed in the course of the 
inquiry; and it is immaterial whether the power of in­
quiry is to be exercised by a state or a federal legislative 
body, or whether in the exercise of that power the legis­
lative arm of the government is acting under or by 
virtue of granted or reserved authority, or what the 
particular constitutional limitations may be which sepa­
rate legislative from judicial functions of government 
and which forbid the trespass of the one on the domain 
of the other.

2. Legislative bodies, by the mere employment of 
methods of procedure which resemble those employed 
or required in judicial proceedings, are not to be held 
to be engaged in the exercise of a judicial function and

Sect inn 797—(am tin iio il 
Paragraph 6—

Federal T rade Caiimimsiim v. American Tobacco Company (1924 ), 264 
U . S. 293.

Paragraph 7—
U. S. v. Ovvlell (19,16), IS  R  Snpp 730.

Section 70ft- 
I'aragrnpli 1—

III re Hal te lle  (1920 ), 207 Cnl. 227, 277 I'ac. 721; Hoggx v , MacKnllnr 
( IM S ), 2  Abl> I’ r. (N . V ) 30; Kilhourn v Thompson (IHMI), 103 U S. I Oft, 
20 L, Isd, 377.

to be thereby trenching upon the area exclusively as­
signed to the judicial department of the state govern­
ment.

3. By uniform custom, more or less rigidly adhered 
to, every official inquisition has from the earliest times 
made use of procedural methods which resemble those 
obtaining in judicial tribunals. This is because, in the 
nature of things, as exemplified by human experience, 
such methods have been found to furnish the surest 
means of arriving at the truth of the particular matter 
involved in the inquiry. It does not follow, however, 
that legislative bodies or administrative agencies or m u ­
nicipal organizations or executive officials, by the mere 
employment of methods of procedure which resemble 
those employed or required in judicial tribunals, must
be held to be engaged in the exercise of a judicial func­
tion.

4. Where the legislature has constitutional power to
institute an investigation the manner of conducting
such investigation rests on the sound discretion of the 
legislature.

5. Hearings of a board of trustees of a village are not 
circumscribed by the evidentiary rules against hearsay.

Sec. 799. Legislative Investigating Committees
.Vfi* u/\o St'c. //it estimation of ( . \ tnnht*rf

I. In American legislatures, the investigation of pub­
lic matters before committees, preliminary to legisla­
tion or with the view of advising the house which

Section 79H—C .'on lliiiiril
Paragraph 2—

In ri ‘ Hattcllo (1929 ). 2117 Cat 227. 277 Pac. 721.Paragraph 3—
In re Hal te lle  11929), 2177 C .il 227. 277 I'ac. 721 Paragraph 4—
In  rc  la lv o y  (IR 10) , 7  W it. 12ft 

Paragraph .1—
Duba lo  v Hoard i l l T ra i le rs  o f  lit rm p ru a lc il V illayc o f lla vv t llr 119171,I Oft N V S 2 il 971.

19— 117.1
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a p p o in te d  th e  c o m m it te e ,  is a  p a r lia m e n ta r y  usage  as 
w e ll  e s tab lished  as it  is in  E n g la n d ,  a n d  t h e  r ig h t  of 
e ith e r  ho use  to c o m p e l w itnesses to a p p e a r  a n d  testify  
b e fo re  its c o m m it te e s  a n d  to p u n is h  for d is o b e d ie n c e  
has b e e n  f r e q u e n t ly  e n fo rced .

2. T h e  le g is la tu re  m a y  p ro ce e d  to m a k e  a n y  in v e s t i­
ga tions  w it h in  its au th o r ity , b y  a u th o r iz e d  c o m m it te e s

' o f o n e  or b o th  houses. T h e  houses c a n  a c t  jo in t ly  in  
a p p o in t in g  a c o m m it t e e  or e ith e r  ho use  c a n  a ct  a lo n e .

3. I t  is a c o m m o n  p ro c e d u r e  for c o m m it te e s  o f lo ca l 
le g is la t iv e  b o d ie s  to b e  a p p o in te d  to m a k e  in v e s t ig a ­
tions, take e v id e n c e ,  a n d  repo rt to th e  b o d y  c o n c e r n in g  
p e n d in g  a n d  co n te m p la te d  le g is la t io n , a n d  for o th e r  
pu rposes  r e la t in g  to th e  fu n ct io n s  o f th e  bo d y .

4. T h e  le g is la t iv e  p o w e r  o f  a  state b e in g  v e s te d  in  th e  
tw o  houses o f th e  leg is la tu re , su ch  b o d ie s  m a y  c re a te  
co m m itte e s  or e v e n  co m m iss io n s  b y  c o n c u r r e n t  reso lu ­
tions as w e ll  as b y  a ct a n d  m a y  co n fe r  u p o n  th e m  su ch  
p o w e r  as th e y  a re  no t p ro h ib ite d  b y  express  p ro v is io n  
o f th e  co n s t itu t io n  from  co n fe r r in g .

5. P ow ers  d e le g a te d  b y  th e  le g is la tu re  or e ith e r  
house  to a c o m m it t e e  b y  a s im p le  re so lu t io n  cease  w it h  
th e  a d jo u r n m e n t  s in e  d ie  o f  th e  leg is la tu re . B u t  a legis-

Scclion 799—Continued 
Paragraph 1—  

llrlggs v. M acKo lla r (1855 ), 2 Alib. P r. (N . V.) 30.
Paragraph 2—Kx parte Hunkers (1905 ), 1 Carl, App. 61,81 Pac. 748; D irkitisnn v. Johnson 

(1915 ), 117 Ark., 582, 176 SAV. 116; A ttorney Cetiern l v. llrissenden 
(1930 ), 271 Mass. 172, 171 N .E . 82; Peop le  v. K ee le r (1885 ), 99 N. V. 463, 
2 N .E . 615; Ex p a rlo  D a lton  (1880 ), 44 O h io  St. 142 ,5 N .E . 136; Robertson 
v. Peeples (1919 ), 120 S. C. 170, 115 S.E. 300, T e rre ll v. K ing (1929 ). 118 
Tex. 237 ,14 SAV. 2d 786; Stato v. Erctir (1909 ), 138 W is. 173,119 NAV. 89. 

Paragraph 3—Slate v, Milwaukee (1914 ), 157 Wis. 505,147 NAV. 5 t ilem lrieks v Carte r 
(1918 ), 21 Gu. A p p . 27, 94 S.E. 807.

Paragraph 4—People v. thicker (1920 ), 183 N. V. Supp. 459; T e rre ll V. King (1929 ), 118 
Tex. 237, 14 SAV. 2d, 78 fl; People v. M illiken (1900 ). 185 N. V. 35 ,7 7  N E. 
872.
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m iu r e  m a y  in v e s t  its c o m m it te e s  w it h  p o w e r  to fu n c t io n  
after th e  a d jo u r n m e n t  o f  th e  session; a n d  w h e r e  e a ch  
ho use  c a n  a ct sepa ra te ly , th e  jo in t  a ct  o f  b o th  houses is 
n o t  r e q u ir e d  to set u p  a  c o m m it t e e  w h ic h  ca n  c o n t in u e  
to fu n c t io n  after a d jo u rn m e n t .

6. A  le g is la t iv e  in v e s t ig a t in g  c o m m it t e e  m a y  no t 
d e le g a te  its po w e rs  o f  in v e s t ig a t io n  to o n e  o f its m e m ­
bers  w ith o u t  a u th o r ity  g ra n te d  in  th e  reso lu t io n  a p ­
p o in t in g  th e  c o m m it te e .
7. Testimony before a committee should be taken 

down for the information of the house.

8. A  leg is la to r ’s s e r v ic e  on  an  in t e r im  c o m m it t e e  a p ­
p o in te d  pu rsu a n t  to a statute d u ly  passed  for th e  p u r ­
po se  o f in v e s t ig a t in g  a n d  r e p o r t in g  to th e  n ex t  
leg is la tu re , w o u ld  no t b e  v io la t iv e  o f  a  co n s t itu t io na l 
p r o h ib it io n  aga inst o c c u p a t io n  b y  leg is la to rs  o f a n y  
o th e r  o ffice, trust or e m p lo y m e n t .

*
Sec. 800. Witnesses in Legislative Investigations

See also See. 797, IJm ila lions on flijjli.' o f si Le/tislatiw  Ilo tly  In  Invest!- gate. 1
1. B y  th e  c o m m o n  p a r lia m e n ta ry  law , a le g is la t iv e  

b o d y  m a y  c o m p e l th e  a t te n d a n ce  o f  a ll persons as w it ­
nesses in  rega rd  to a n y  su b je c t  o n  w h ic h  it  has p o w e r  
to act, a n d  in to  w h ic h . i t  has in s t itu te d  a n  in v e s t ig a t io n .

Section 7U9—<aMilimii.it
Paragraph 5— •

Ecrgus v. Russel (1915), 270 111. 304 ,110 N.E. 130, Peop le ex re l. Hastings 
v. lloM u d le r (1932 ). 358 N. Y. 425, 180 N .E . 106. In  re  Impeachment 
(1913), 22 Pa. D id . 833; see also Ex pnrle  Ca ldw e ll (1900 ). 61 W  Vn. 49,
55 S.E 910, 10 I.. R. A. (N . S.) 172.

Paragraph 6—
In re la 'ae li (1922), 232 N. Y. 600, 19 N. Y. Supp. 135. 134 N E. 588Paragraph 7—
Jefferson. Sec, X III.

Paragraph 8—  '
Petition (ifSpeeia l Assembly In terim  Com m ittee etc., (1939 ). 13 Cal. 2(1 497, 90 Pac. 2d 304.

Section HtXf—
I'liragaph I —

Ex pa rlo  D  O  McCarthy (1866 ), 29 Cul. 393; Ex parte Hunkers (1905),
I Cal. App. 61 .81 Pac. 748, Hendricks v  C arte r (1918 ), 21 Ga App. 527,
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2. The power of a state legislative body to compel 
witnesses to testify in aid of investigations is an attribute 
of the power to legislate and follows as an essential 

implication.
3. W h e n  witnesses are brought before either branch 

of the legislature, they may be compelled to testify by 
process of contempt, when without legal cause they 

refuse to do so.
4. Witnesses before a legislative body or its commit­

tee need not be sworn, unless there is some provision 
of law or of the constitution authorizing it, but give 
their testimony under the penalty of being adjudged 
guilty of contempt, and punished, if they testify falsely.

5. W h e n  any person is examined before a committee, 
or at the bar of the house, any m e mber wishing to ask 
the person a question must address it to the presiding 
officer, who puts the question to the person. If the pro­
priety of the question be objected to, the presiding offi­
cer should direct the witness, counsel, and parties to 
withdraw, for no question can be moved or put or 
debated while they are there. Sometimes the questions 
are previously settled in writing before the witness en­

ters.

Section SIM)—Conti m in i
94 S.K. N07; In re  Gunn (1.49.4), 50 Kim 155,32 l'.ie. 470. A ttorney Genera l 
v. Drissenden 119.10),271 Mass. 172,171 N .E .K 2 ;S ta le  v. Drowsier (1910 ), 
K9 N. J. I,. 039. 99 A ll 339; llrlggs v. M .icKollar (1955 ), 2  Abb. Pr. <N. V.) 
30; Kx pa rlo  Da lton (1990 ), 44 O h io  SI. 142. 5  N .K . 130. Su llivan v. Mill 
(1913 ). 73 W . Va. 49, 79 S IC 070 

Paragraph 2—
Attorney Genera l v. Drissenden (1930), 271 Mass 172, 171 N IC. 92. 

I’ .ir.igi.iph 3 —
1C* parte 1). O . M cCarthy (1900 ). 29 Cal. 395; Attorney Genera l v Driss- 
em len (193(1), 271 Mass 172. 171 N IC. 92. Driggs v M aeKella r (19551 ,2  
Abb Pr (N .Y .) 30; In re  Gunn (1893 ), 50 Kan 155,32 Pac. 47(1; 1C* parte 
Million (1990 ), 44 Ohio St. 142 .5  N IC 130; Sullivan v. Mill (191.3), 73 VV. 
Va. 49, 79 S IC 070 

Paragraph 4—
1C* parte I ) .  O . M cCarthy (1900 ), 29 Cal. 395.

Paragraph 5—
Jefferson. Sec, X III
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6. A member, in his place, may give information to 
the house of what he knows of any matter under hear­
ing at the bar.

7. Either house may request, but not command, the 
attendance of a m e mber of the other. In case a m e mber 
refuses to attend or testify, the house desiring his tes­
timony may make the request by message to the other 
house, expressing clearly the purpose of the attend­
ance.

8. If either house have occasion for the presence of a 
person in custody of the other, they may ask the other 
house for the custody of the person.

Sec. 801. Compelling Witnesses to Attend and Testify.
Power to Punish for Contempt

1. Each house of the legislature may punish breaches 
of its authority when they are committed in its pres­
ence, and may (yjually punish a witness for contempt of 
the house for his refusal to appear or testify before a 
properly empowered committee or to produce books 
and papers. 4

2. The power of a house of a state legislature to pun­
ish a person for contempt can only be exercised in strict 
conformity with the rules of procedure which the laws

Section SIM)—Goutnuii'd
I’uriigrnpli 0—

Jefferson. Sec ,'X III.
Paragraph 7—

Jefferson, Sec. X III
Paragraph 9—

Jefferson, See. X III 
Section 801—

Paragraph I —
Kx pa rle  McCarthy (IS fifi) , 29 — I. 39.3; In  re Gunn (1 8 9 3 ) .5 0  Kan 133, 
32 I'ac. 4711. Iliirnbain v. Morrissey (1959 ). 14 G ray I Mass ) 229. I .owe v 
Summers (IH 9V , (Kl Mo. App. 937, In re  Itariles (19121, 2111 N Y 1(19, 97 
N.K. 508; Kee le r v. M cDonald < I8 'S ), 99 N. Y. 493. 2 N .K 015. Kx parte 
Dalton (1880), 44 Ohio St. 142, S N .K  136; In p* Impeachment ( I 9 I 3 i , 22 
Pa Dis* 833; In re  Ka lvcy (1950 ). T Wis 529. In re  Itu tle lle  (1929), 207 
Cal. 227, 277 Pac. 725.
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of the state provide as a prerequisite to the validity of 
an adjudication of contempt.

3. A statute empowering either house to imprison a 
contumacious witness is not in excess of legislative p o w ­
er. Where a witness refuses to answer proper questions 
propounded by an investigating committee, it has been 
held to be criminal contempt.

4. Witnesses cannot be punished for contempt before 
a legislature unless the matters inquired into are within 
the jurisdiction of the legislature. A  witness before a 
court or any other inquisitorial body who is otherwise 
orderly and respectful cannot be adjudged guilty of 
contempt committed in the presence of such tribunal 
for his failure or refusal to answer any question or to 
produce any record, book or paper, unless the order so 
adjudging him guilty of contempt contains an express 
recital of the facts affirmatively showing not only the 
precise question which he has declined to answer, or 
the precisely specified books or papers which he has 
refused to produce, but also affirmatively setting forth 
the facts which show the materiality and pertinency of 
each of these forms of evidence to the issue before the 
court or tribunal.

!5. In order to authorize a conviction under a statute 
making it a misdemeanor for a witness in an investiga­
tion before a legislative committee to refuse to produce 
documents in his possession, it must appear that the 
documents demanded are material to the inquiry.

Section KOI—Continued 
Paragraph 2—

In re H and le  (1929). 207 Cal. 227. 277 I ’ ac. 725.
Paragraph 3—

Peop le v. Kee le r (1885), 9 9 N Y. 463 ,2  N K. 615; Kx parte Wultors (1912), 
6-1 Tex. C r. 238, 144 S.W. 531.

Paragraph -I—
Kx pa rlc  Hague (1930 ). 105 N. J. Eq. 134. 150 A ll. 322; In  re H a lle lle  
(1929), 207 Cal. 227. 277 Pac. 723.

Paragraph 5—
Peop le v. Foster (1923 ), 230 N. Y. 010 ,142 N.K. 204. hi re H a lle lle  (1929). 
207 Col. 227,277 Pac. 725; Federa l T rade Commission v. American Tobac­
co Co. (1924), 20-1 II . S. 298.
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6. The right to compel a witness to produce books 
and papers before a legislative committee is deter­
mined by whether their production is necessary to the 
inquiry which it is conducting, and the production of 
papers material to an inquiry cannot be refused merely 
because they are private.

7. An examination of the history of the English Par­
liament and the decisions of the English courts show 
that the power of the House of Commons, under the 
law and customs of Parliament, to punish for contempt 
rests upon principles peculiar to it and not upon any 
general rule applicable to all legislative bodies.

8. No expressed power to punish for contempt was 
granted to the houses of Congress except the power to 
deal with contempt submitted by its own members 
(Const. Art. I, Sec. 5). The houses have implied power 
to deal directly with contempt so far as necessary to 
preserve and exercise legislative authority especially 
granted, it being, however, a power of self preservation. 
It is a power to prevent acts which inherently prevent 
or obstruct the discharge of legislative duty.

9. The powers of a local legislative body to punish for 
contempt must be expressed clearly by constitution or 
statute. Such powers cannot be implied or inferred.

10. A  legislative house may refuse to a party, sum­
moned before it as a witness, the aid of counsel when

Section KOI—Continued 
Paragraph f —

In re Harnes (1912 ). 204 N. Y. 10H. 97 N .K . 50K; Hmnhain v. Morrissey 
(1859 ), 14 C ray (M ars.) 226; Peop le v. Foster (1923 ). 216 N, Y. 610, 142 
N .E . 304 

Paragraph 7—
Kilbourn v. Thompson (18.801. 103 U . S. 168; 26 L. Ed. 377; lam e  v 
Summers (1897), 69 Mo. App. 637; Marshall v. C o rdon  11917), 243 I '  S, 
521.

Paragraph 8—
Marshall v. Cordon  (1917 ), 243 U. S. 521.

Paragraph 9—
Sta le v. F itzgerald (1915 ), 131 M inn. 118, 154 NAV. 750.
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c h a rg e d  w it h  c o n te m p t  in  no t a n sw e r in g  questions .

Sec. 802. S u m m o ns , S ubpoenas  a n d  W arran ts
1. A  le g is la t iv e  b o d y  or ti c o m m it te e ,  w h e n  a c t in g  

w it h in  th e  s co p e  o f its a u th o r ity  to c o n d u c t  an  in v e s t ig a ­
t io n , m a y  s u m m o n  a n d  e x a m in e  w itnesses, r e q u ir e  th e  
p ro d u c t io n  o f a n d  e x a m in e  books, reco rds  a n d  papers .

2. T h e  la w  m a y  m a k e  it a p e n a l offense for a pe rson  
to fail to a p p e a r  b e fo re  a le g is la t iv e  c o m m it t e e  o n  p r o c ­
ess, r e g u la r  o n  its face, issued  b y  th e  c h a irm a n  o f th e  
c o m m it t e e  u n d e r  g e n e ra l a u th o r ity  co n fe r re d  u p o n  
h im  b y  th e  c o m m it te e ,  e ith e r  express ly  or b y  p a r lia ­
m e n ta ry  usage, e ith e r  w it h  or w ith o u t  s p e c if ic  a u th o r ity  
in  th e  p a r t ic u la r  case.

3. W h e r e  a c o m m it t e e  is a u th o r iz e d  to su b p o e n a  w it ­
nesses, th e  c h a ir m a n  o f th e  c o m m it t e e  in  c o n ju n c t io n  
w it h  its co u n se l m a y  se le c t  th e  n a m es  and  n u m b e r  of 
w itnesses  for a t te n d a n c e  at e a ch  session, a n d  th e  c h a ir ­
m a n  m a y  s ig n  th e  s u m m o n s  for e a ch  w itness . S ub ­
po en as  sho u ld  not b e  issued in  b la nk .

4. A  s u m m o n s  b y  th e  c o m m it t e e  o rd e r in g  a w itness  
to a p p e a r  b e fo re  a jo in t  c o m m it t e e  o f th e  tw o  houses, 
m a y  b e  s ig n e d  b y  th e  c h a irm a n  of th e  c o m m it te e .

5. A  s u b p o e n a  for a tte n d a n ce  o f a w itness  is no t v i t i ­
a te d  as to th e  n e cess ity  of th e  a tte n d a n ce  o f a w itn ess

Section Htll— Cm itiim ed 
Paragraph 1 0 -  

Ex piirte D . O . McCarthy (I8 6 0 ). 2!) t i l l .  395.
Section 8 0 2 -  

Paragraph 1—
Kx parte Hunkers <l!X»r>), 1 Cal. App. 61 ,81  Pac. 74M; Kx parte Da lton 
(1886), 44 Ohio St. M2, r. N.K. 130.

Paragraph 2—
State v. Drowsier (1910 ). 09 N. J. I , 653, 99 A ll. 330; People v. Poster 
(1923 ), 230 N. V. 010, 112 N.K. 30-1; Sullivan v. H ill (191.31.73 W . Va. 49. 
79 S.K. 070; In  re Chapman (1897), 100 U. S. 601, 41 I.. PM. 1154. 

Paragraph 3—
Sta le v. Scott (1910 ). 89 N. J. Pi). 720, 99 A ll. 342; Jefferson, See. X III 

Poragranh 4—
Sullivan v. H ill (1913 ), 7.3 W. Va. 49. 79 S.K. 070.
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b y  th e  in c lu s io n  o f il le g a l r e q u ir e m e n ts  for th e  p r o d u c ­
tion o f  d o cu m en ts .

6. W h e n  a s u b p o e n a  d u ce s  t e c u m  has b e e n  issued  
u n d e r  statutory a u th o r ity  s h o w in g  that th e  p u rp o se  of 
the  e x a m in a t io n  was w it h in  th e  sco pe  o f th e  in q u ir y  
au th o r iz ed , th e  co u r t  ca n n o t  c a n c e l th e  s u b p o e n a  nor  
e n jo in  the  is sua n ce  o f a n y  fu rth e r  subp oena .

7. W h e n  a w itn ess  la w fu lly  s u m m o n e d  refuses to a p ­
pear, a w arran t m a y  b e  issued  to c o m p e l h is  a tte n d a n ce .

8. N o  a ff id av it  c h a rg in g  c o n te m p t  n e e d  b e  f iled  
befo re  a house to a u th o r iz e  it  to issue its w a rra n t  to 
arrest a co n tu m a c io u s  pe rson  w h o  refuses to testify  
befo re  one  o f its co m m itte e s . T h e  w r it t e n  repo rt o f the  
co m m itte e  is su ff ic ie n t  a u th o r ity  for th e  is suance  o f the  
w arran t.

9. W h e n  a p r iso n e r  o f th e  S tate o f N e w  Y ork  was 
taken b y  the  sergeant-at-arms o f th e  H o u s e  o f R e p re ­
sen ta tives  u n d e r  a w a rra n t issued  b y  sa id  house, it is not 
an e s cap e  a n d  th e  s la te  o ff icer w as not lia b le  for his 
re lease.

10. A  person  d is b b e y in g  a s u b p o e n a  of a le g is la t iv e  
c o m m itte e  m a y  b e  a p p r e h e n d e d  a n d  b rou gh t be fo re  
the c o m m it t e e  b y  a s h e r if f  u n d e r  a w a rra n t issued  to 
h im , a n d  e ith e r  p ro se cu te d  for a m is d e m e a n o r  u n d e r  a 
sta tu te  for fa ilu re  to o b e y  th e  s u b p o e n a  or p u n is h e d  for 
co n te m p t  b y  th e  leg is la tu re , but h e  ca n n o t  b e  p u n is h e d

Si-ft ion 8(12— lim it iliuetl 
Paragraph 5—

Ex parte Hague (1929), KM \ .  J. Kq. 31, 145 A ll. 618 
Paragraph C—

111 re  Martens (1919 ), 180 N. V. Slipp 171.
Paragraph 7—

Kx parte Hague (1929 ), 103 N J Kq. 134, 147 A ll. 220. W ilckenx x W jllet 
(1878 ), 40 N. V (1 Keves) 521 ,4 Abli. Dec 596; Kx parte Ca ldw ell I I'HKil, 
61 W . Va. 49. 55 S I j  910 

Paragraph 8—
I .owe v. Summers (IH97I, 60 Mo. App. 6-37.

Parngiaph 9—
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b y  th e  ju d ic ia r y  for c o n te m p t .
11. A  w r it  o f  p r o h ib it io n  ca n n o t  b e  used  to p r e v e n t  

a n  a d m in is t ra t iv e  or le g is la t iv e  b o d y  from  p ro c e e d in g  
w it h  an  in v e s t ig a t io n .

12. S e rv ic e  o f a s u b p o e n a  or th e  e x e cu t io n  o f a w a r ­
ran t r e q u ir in g  a t te n d a n c e  b e fo re  a le g is la t iv e  c o m m it ­
te e  is no t “ a n  arrest" w it h in  s tatute  e x e m p t in g  
m e m b e rs  of th e  leg is la tu re  from  arrest.

13. W arran ts , subpoenas , e tc ., issued  d u r in g  recess of 
C o ng ress  a re  s ig n e d  o n ly  b y  a u th o r ity  s p e c ia lly  g iv e n . 
T h e  speaker also ce rt if ie s  cases o f co n tu m a c io u s  w it ­
nesses for a c t io n  b y  th e  court.

14. W itnesses  s u m m o n e d  to a p p e a r  b e fo re  a c ity  
c o u n c il  are  e n t it le d  to d e f in it e  n o t ic e  o f th e  t im e  a nd  
p la c e  o f th e  m e e t in g .

Sec. 803. R ig h t  o f  In v e s t ig a t in g  C o m m it te e s  to Sit 
B e tw e e n  Sessions.

See also Section G22. Committees Functioning During lleeess or After 
Adjournment.

1. A  le g is la t iv e  c o m m it t e e  m a y  b e  c re a te d  b y  statute, 
a u th o r iz e d  to sit d u r in g  th e  in t e r im  b e tw e e n  sessions 
for a n y  p ro p e r  p u rp o se , e m p o w e r e d  to take tes t im o ny , 
c o m p e l a t te n d a n c e  o f w itn esses  a n d  p u n is h  for c o n ­
t e m p t  a nd  repo rt its f in d in g s  to th e  nex t session.

2. A  c o m m it t e e  for th e  p u rp o se  o f o b ta in in g  inform a-

S i'ft in n  802—Con tin ued  
Paragraph 10—

People ex re l. Hustings v. Hofstadtcr (1932 ), 258 N. Y. 425 .180 N .K . 106. 
Paragraph 11—

Peop le V. M llliken (1906 ), 185 N Y. 35. 77 N .E . 872 
l ’uragraph 12—

Peop le v. I lo fs lttd le r (1932 ). 258 N. Y. 425. 180 N .K. 106.
Paragraph 13—

U. S. I louse Hide 1. BOth Congress, note 626,
Paragraph 14—

Hendricks v. C a rte r (1918 ), 21 Cn. App. 527, 94 S.K. 807.
Section 803—

Paragraph 1—
Stale v. Y e lle  (1947), 29 Wash 2d 68, 185 I’ ac. 2d 723

----------------------------------------------------------
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t io n  c o n c e r n in g  p ro po sed  leg is la t io n  a nd  r e p o r t in g  
ba ck  its f in d ing s , w ith  th e  p o w e r  to sit d u r in g  a session 
or d u r in g  a co n s t itu t io na l recess b e tw e e n  parts o f th e  
session m a y  b e  a u th o r iz e d  b y  a s in g le  ho use  reso lu t ion  
or b y  c o n c u r r e n t  reso lu tion .

3. U n less  a u th o r iz e d  b y  th e  co n s t itu t io n , n e ith e r  
house  o f th e  le g is la tu re  ca n  la w fu lly  a p p o in t  b y  s ing le  
house  reso lu t ion  a c o m m it t e e  w it h  p o w e r  to sit after 
a d jo u rn m e n t  s in e  d ie .

4. A  fact- find ing  c o m m it t e e  w h ic h  w as a p p o in te d  b y  
a s in g le  house reso lu t io n  d u r in g  a reg u la r  session o f the  
leg is la tu re , has n o  lega l a u th o r ity  to sit a fter th e  a d ­
jo u r n m e n t  o f th e  le g is la tu re  s in e  d ie .

5. A  leg is la tu re  ca n n o t  b y  c o n c u r r e n t  reso lu t io n  la w ­
fu lly  c rea te  a c o m m it t e e  w it h  p o w e r  to sit a fter a d ­
jo u r n m e n t .

6. T h e  fact that in t e r im  co m m itte e s  had  b e e n  a p ­
p o in te d  b y  s ing le  house  reso lutions a n d  had  there to fo r  
ca r r ie d  o n  w ith o u t  o b je c t io n , w as no t d e t e r m in a t iv e  of 
w h e th e r  th e  le g is la tu re  b y  s in g le  house  reso lu t io n  
m ig h t  la w fu lly  c re a te  an in v e s t ig a t in g  fact- find ing  c o m ­
m it te e  w ith  p o w e r  to fu n c t io n  after a d jo u rn m e n t  s in e  
d ie .

Srction MKl—Continued I JParagraph 2—
Petition o f Special Assembly In terim  Ckiiiim lltee, etc. (1939 ), 13 Cal 2d 
497. 90 Par. 2d 304.

Paragraph 3—
Petition o r Special Assembly In terim  Comm ittee, etc. (19.39). 13 Ca l 2d 
497. 90 Pac. 2d 304 

Paragraph 4—
Petition o f Special Assemble In terim  Com m ittee, etc (19391, 1.3 Cal ?d 
497, 90 Pac 2d 304 

Paragraph 5—
Petition o f Special Assembly Interim  Comm ittee, etc 11939), 13 Ca l 2d 
497, 90 Pac. 2d 301 

Paragraph ft—
Petition o f Special Assembly In terim  Comm ittee, etc. (19.39), 13 Cal 2d
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C ITATION S e c .  2 4 . 2 5 . 0 1 0 .
CATCH L INE

ISSUANCE AND FORM OF SUBPOENA.
TEXT ( a )  A s u b p o e n a  r e q u i r i n g  t h e  a t t e n d a n c e  o f  a w i t n e s s  b e f o r e

e i t h e r  h o u s e  o f  t h e  l e g i s l a t u r e  may be i s s u e d  by  t h e  p r e s i d e n t  o r  
t h e  s p e a k e r .

( b )  A s u b p o e n a  r e q u i r i n g  t h e  a t t e n d a n c e  o f  a w i t n e s s  b e f o r e  
a s t a n d i n g  o r  s p e c i a l  c o m m i t t e e  o f  t h e  l e g i s l a t u r e  may be i s s u e d  
b y  t h e  c h a i rm a n  o f  a c o m m i t t e e  when a u t h o r i z e d  t o  do  s o  b y  a 
m a j o r i t y  o f  t h e  m em be r s h ip  o f  t h e  c o m m i t t e e  and w i t h  t h e  
c o n c u r r e n c e  o f  t h e  p r e s i d e n t  o r  t h e  s p e a k e r ,  o r  w i t h  t h e  
c o n c u r r e n c e  o f  t h e  h o u s e  o r  t h e  s e n a t e .

( c )  A s u b p o e n a  r e q u i r i n g  t h e  a t t e n d a n c e  o f  a w i t n e s s  b e f o r e  
an i n t e r i m  c o m m i t t e e  e s t a b l i s h e d  by  e i t h e r  h o u s e  o f  t h e  
l e g i s l a t u r e ,  b y  b o t h ,  may be i s s u e d  b y  t h e  c h a i rm a n  o f  a 
c o m m i t t e e  when a u t h o r i z e d  t o  do  s o  by  a m a j o r i t y  o f  t h e  
m em b e r s h i p  o f  t h e  c o m m i t t e e  and  w i t h  t h e  c o n c u r r e n c e  o f  t h e  
p r e s i d e n t  o r  t h e  s p e a k e r .

( d )  The s u b p o e n a  i s  s u f f i c i e n t  i f
( 1 )  i t  s t a t e s  b e f o r e  whom t h e  p r o c e e d i n g  i s  h e l d ;
( 2 )  i t  i s  a d d r e s s e d  t o  t h e  w i t n e s s ;
( 3 )  i t  r e q u i r e s  t h e  a t t e n d a n c e  o f  t h e  w i t n e s s  a t  a t im e

and  p l a c e  c e r t a i n ;
( 4 )  i t  i s  s i g n e d

(A )  by  t h e  p r e s i d e n t  o r  t h e  s p e a k e r  u n d e r  ( a )  o f  
t h i s  s e c t i o n ,  o r

( B )  by t h e  c o m m i t t e e  c h a i rm a n  w i t h  t h e  c o n c u r r e n c e  
o f  t h e  p r e s i d e n t  o r  t h e  s p e a k e r  u n d e r  ( b )  and ( c )  o f  
t h i s  s e c t i o n .

( e )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  t h e  L e g i s l a t i v e  C o u n c i l  
n o r  t o  t h e  L e g i s l a t i v e  B u d g e t  and  A u d i t  C o m m i t t e e .

A S 2 4 . 2 5 . 0 2 0  D0CUMENT= 2 OF 8
C ITATION S e c .  2 4 . 2 5 . 0 2 0 .
CATCH LIME

SERVICE OF SUBPOENA.
TEXT A p e r s o n  o v e r  t h e  age o f  19 y e a r s  who i s  c o m p e t e n t  a s  a w i t n e s s

i n  t h e  s t a t e  c o u r t s  may s e r v e  t h e  s u b p o e n a .  H i s  a f f i d a v i t  t h a t  he  
d e l i v e r e d  a c o p y  t o  t h e  w i t n e s s  i s  e v i d e n c e  o f  s e r v i c e .

A S 2 4 . 2 5 . 0 3 0  D0CUMENT= 3 OF 8
C ITATION S e c .  2 4 . 2 5 . 0 3 0 .
CATCH L INE

DISOBEYING SUBPOENA OR REFUSING TO TE ST IF Y .
TEXT I f  a w i t n e s s  n e g l e c t s  o r  r e f u s e s  t o  o b e y  a s u b p o e n a ,  o r  n e g l e c t s

o r  r e f u s e s  t o  t e s t i f y  o r  t o  p r o d u c e  upon  r e a s o n a b l e  n o t i c e  any  
m a t e r i a l  and p r o p e r  b o o k s ,  p a p e r s  o r  d o c um en t s  i n  h i s  p o s s e s s i o n  
o r  u n d e r  h i s  c o n t r o l ,  t h e  s e n a t e  o r  h o u s e  o f  r e p r e s e n t a t i v e s  may 
by  r e s o l u t i o n  e n t e r e d  on  i t s  j o u r n a l  c omm it  h im  f o r  c o n t e m p t .  I f  
c o n t e m p t  i s  c o m m i t t e d  b e f o r e  a c o m m i t t e e ,  t h e  c o m m i t t e e  s h a l l  
r e p o r t  t h e  c o n t e m p t  t o  t h e  s e n a t e  o r  h o u s e  o f  r e p r e s e n t a t i v e s ,  a s  
t h e  c a s e  may b e ,  f o r  s u c h  a c t i o n  a s  may be c o n s i d e r e d  n e c e s s a r y .  

A S 2 4 . 2 5 . 0 4 0  DOCUMENT= 4 OF 8
C ITATION S e c .  2 4 . 2 5 . 0 4 0 .
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CATCH L INE

ARREST FOR DISOBEDIENCE TO SUBPOENA.
TEXT A w i t n e s s  who n e g l e c t s  o r  r e f u s e s  t o  a t t e n d  i n  o b e d i e n c e  t o

s u b p o e n a  may be a r r e s t e d  by  t h e  s e r g e a n t - a t - a r m s  and  b r o u g h t  
b e f o r e  t h e  s e n a t e  o r  h o u s e  c f  r e p r e s e n t a t i v e s ,  a s  t h e  c a s e  may 
b e .  The o n l y  w a r r a n t  o r  a u t h o r i t y  n e c e s s a r y  a u t h o r i z i n g  a r r e s t  i s  
a c o p y  o f  a r e s o l u t i o n  o f  t h e  s e n a t e  o r  h o u s e  o f  r e p r e s e n t a t i v e s  
s i g n e d  b y  t h e  p r e s i d e n t  o f  t h e  s e n a t e  o r  s p e a k e r  o f  t h e  h o u s e  o f
r e p r e s e n t a t i v e s ,  a s  t h e  c a s e  may b e ,  and  c o u n t e r s i g n e d  b y  t h e
s e c r e t a r y  o f  t h e  s e n a t e  o r  t h e  c l e r k  o f  t h e  h o u s e  o f
r e p r e s e n t a t i v e s ,  a s  t h e  c a s e  may b e .

A S 2 4 . 2 5 . 0 5 0  D0CUMENT= 5 OF 8
CITATION S e c .  2 4 . 2 5 . 0 5 0 .
CATCH L INE

WITNESS FEES AND MILEAGE.
TEXT A p e r s o n  a p p e a r i n g  b e f o r e  e i t h e r  h o u s e ,  o r  b o t h ,  o r  a l e g i s l a t i v e

c o m m i t t e e  i n  r e s p o n s e  t o  a s u b p o e n a  i s  e n t i t l e d  t o  $ 2 0  f o r  e a c h  
d a y ' s  a t t e n d a n c e ,  and  f o r  t h e  t im e  n e c e s s a r y  i n  c om ing  and 
r e t u r n i n g  t o  h i s  p l a c e  o f  r e s i d e n c e  and m i l e a g e  a t  t h e  r a t e  o f  1 5  
c e n t s  a m i l e  f o r  t h e  d i s t a n c e  t r a v e l e d  i n  g o i n g  t o  and  r e t u r n i n g  
f r o m  t h e  p l a c e  o f  a t t e n d a n c e .  The w i t n e s s  f e e  and  m i l e a g e  f e e  
s h a l l  be p a i d  o u t  o f  t h e  s t a t e  t r e a s u r y  upon  p r e s e n t a t i o n  o f  a 
c e r t i f i c a t e  o f  a t t e n d a n c e  and  m i l e a g e  d u e ,  s i g n e d  b y  t h e  
p r e s i d i n g  o f f i c e r  o f  t h e  h o u s e  w h ic h  a u t h o r i z e d  i s s u a n c e  o f  
s u b p o e n a .

A S 2 4 . 2 5 . 0 6 0  DOCUMENT= 6 OF 8
CITATION S e c .  2 4 . 2 5 . 0 6 0 .
CATCH L INE

OATH AND PENALTY FOR V IOLATION OF OATH.
TEXT The p r e s i d e n t  o f  t h e  s e n a t e  and  s p e a k e r  o f  t h e  h o u s e  o f

r e p r e s e n t a t i v e s  and t h e  c h a i rm a n  o f  e v e r y  c o m m i t t e e  o f  e i t h e r  
b ody  may a d m i n i s t e r  an o a t h  t o  a w i t n e s s  a p p e a r i n g  b e f o r e  t h e  
r e s p e c t i v e  b o d i e s .  A p e r s o n  who w i l f u l l y  s w e a r s  o r  a f f i r m s  
f a l s e l y  c o n c e r n i n g  an y  m a t t e r  m a t e r i a l  t o  t h e  s u b j e c t  u n d e r  
i n v e s t i g a t i o n  o r  i n q u i r y  i s  g u i l t y  o f  p e r j u r y  and upon  c o n v i c t i o n  
i s  p u n i s h a b l e  by  im p r i s o n m e n t  f o r  n o t  l e s s  t h a n  o n e  y e a r  n o r  m o re  
t h a n  f i v e  y e a r s .

A S 2 4 . 2 5 . 0 7 0  D0CUMENT= 7 OF 8
C ITATION S e c .  2 4 . 2 5 . 0 7 0 .
CATCH L INE

GRANT OF IMMUNITY ON CLAIM OF PR IV ILEGE  OF SELF - INCR IM INAT ION .
TEXT ( a )  A p e r s o n  c a l l e d  a s  a w i t n e s s  b e f o r e  t h e  s e n a t e ,  h o u s e  o f

r e p r e s e n t a t i v e s ,  o r  a c o m m i t t e e  o f  e i t h e r  o r  b o t h ,  who r e f u s e s  t o  
a n sw e r  a n y  q u e s t i o n  o r  t o  p r o d u c e  a n y  b o o k ,  p a p e r  o r  d o c um en t  
r e l a t i n g  t o  t h e  m a t t e r  u n d e r  i n q u i r y ,  on  t h e  g r o u n d  t h a t  t h e  
a n sw e r  o r  t h e  p r o d u c t i o n  may t e n d  t o  i n c r i m i n a t e  h im ,  may be 
g r a n t e d  im m u n i t y  f r o m  p u n i s h m e n t  f o r  t h e  o f f e n s e  t o  w h ic h  t h e  
q u e s t i o n  o r  e v i d e n c e  r e l a t e s  by  r e s o l u t i o n  o f  t h e  h o u s e  w h ic h  i s  
c o n d u c t i n g  t h e  i n q u i r y .  The r e s o l u t i o n  s h a l l  be  e n t e r e d  u pon  i t s  
j o u r n a l ,  and t h e  w i t n e s s  may t h e n  be  c o m p e l l e d  t o  a n sw e r  t h e  
q u e s t i o n  o r  p r o d u c e  t h e  e v i d e n c e .

( b )  I f  a w i t n e s s  i s  g r a n t e d  im m u n i t y  and  c o m p e l l e d  t o  
t e s t i f y  o r  p r o d u c e  e v i d e n c e  a f t e r  c l a i m i n g  t h e  p r i v i l e g e  o f  
s e l f - i n c r i m i n a t i o n ,  he may n o t  t h e r e a f t e r  be  p r o s e c u t e d  i n  a n y  
c o u r t  f o r  t h e  o f f e n s e  t/> w h ic h  t h e  q u e s t i o n  o r  e v i d e n c e  r e l a t e s .
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CATCH L INE

PUNISHMENT FOR DISOBEDIENCE TO SUBPOENA OR REFUSAL TO T E S T IF Y .
TEXT A p e r s o n  s u b p o e n a e d  a s  p r o v i d e d  i n  t h i s  c h a p t e r  who f a i l s ,

n e g l e c t s  o r  r e f u s e s  t o  a t t e n d  a t  t h e  t i n e  and  p l a c e  w h e r e  h i s  
p r e s e n c e  i s  r e q u i r e d ,  o r  f a i l s ,  n e g l e c t s  o r  r e f u s e s  t o  p r o d u c e  
t h e  b o o k s ,  p a p e r s ,  o r  i n s t r u m e n t s  o r  o t h e r  e v i d e n c e  d e s i g n a t e d  i n  
t h e  s u b p o e n a ,  o r  who h a v i n g  a t t e n d e d  i n  r e s p o n s e  t o  t h e  s u b p o e n a ,  
o r  h a v i n g  a p p e a r e d  v o l u n t a r i l y ,  r e f u s e s  t o  t e s t i f y  a s  t o  an y  
m a t e r i a l  and p r o p e r  m a t t e r  w i t h i n  t h e  p ow e r  o f  t h e  s e n a t e ,  h o u s e  
o f  r e p r e s e n t a t i v e s ,  o r  a  c o m m i t t e e  t o  i n v e s t i g a t e ,  upon  
c o n v i c t i o n ,  i s  p u n i s h a b l e  b y  a f i n e  o f  n o t  l e s s  t h a n  $ 1 0 0  n o r  
m o re  t h a n  $ 5 0 0 ,  o r  b y  im p r i s o n m e n t  f o r  n o t  l e s s  t h a n  30  d a y s  n o r  
more  t h a n  s i x  m o n t h s .
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P O U C H  V  
J u n e a u . A l a s k a  9 9 8 1  1 

(90 7 )  4 6 5 - 4 9 9 0
Alaska §tats legislature

H o u s e  o f  R e p r e s e n t a t i v e s

R e p r e s e n t a t i v e  
C h a r l i e  B u s s e l l  

C h a i r m a n

(Enmmtttee an Ju ltfria rg
27 March, 1984

R e p r e s e n t a t i v e  M a e  T i s c h e r  

C h a i r m a n ,  H ES S  C o m m i t t e e  

H o u s e  of R e p r e s e n t a t i v e s  

118  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  T isc he r:

A t  t he  r ec e n t  H o u s e  J u d i c i a r y  C o m m i t t e e  h e a r i n g s  on House Bill No. 588, 

y o u  m a y  r ec a l l  t h a t  Mr. B e r n i e  H o l l a n d  a p p e a r e d  and p r e s e n t e d  a brief, 

c a p s u l i z e d  t e s t i m o n y  d e p i c t i n g  w a n t o n l y  unjust, callous, and i r r e s p o n­

sive p r a c t i c e s  in th e a d m i n i s t r a t i v e  p r o c e e d i n g s  wit hi n t h e  D e p a r t m e n t  

of  H e a l t h  and S o c i a l  Services.

Mr. H o l l a n d ' s  te st i m o n y ,  as w e l l  as t ha t  of  the other w i t n e s s e s  w h o  

a p p e a r e d  b e f o r e  t h e  C o m m i t t e e  on t h a t  occasion, w o u l d  i n d i c a t e  that  

f u r t h e r  i n v e s t i g a t i o n s  are c e r t a i n l y  w a r r a n t e d  to a t t e m p t  to a l l e v i a t e  

any  m a l p r a c t i c e s  in the p r o c e e d i n g s  of  that department. 1 feel th a t  it 

w o u l d  b e  a g ra ve  d i s s e r v i c e  to Mr. H o l l a n d  and  the oth er s no t to p u r s u e  

this m a t t e r  further.

I w o u l d  u r g e  you  to i n s t i g a t e  these h e a r i n g s  in your c o m m i t t e e  as soon 

as is p r a c t i c a b l e .  I am,

ly yours,

R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l  

C h a i r m a n ,  House C o m m i t t e e  on J u d i c i a r y

/ c l

cc: R e p r e s e n t a t i v e  M i k e  D a v i s

R e p r e s e n t a t i v e  P e t e r  Gol l 

R e p r e s e n t a t i v e  N i i l o  K o p o n e n  

R e p r e s e n t a t i v e  T e r r y  M a r t i n  

R e p r e s e n t a t i v e  S a m  P e s t i n g e r  

R e p r e s e n t a t i v e  Ri c k  U e h l i n g

M e m b e r s :
R e p . J o h n  L i s k a . V i c e  C h a i r m a n : R e p . R a m o n a  B a r n e s , E m e r i t u s ; 

r e p . J o e  H a y e s : R e p . H u g h  M a l o n e ; R e p . D o n  C l o c k s i n ; R e p . R o n  W e n d t e



Fo l low-Up In format ion 
HESS Hear ing March I f ) ,  1984

Th is  is to p ro v id e  information r eg a rd ing  some issues which were raised 
in the hearing on the Divis ion o f  Family 5 Youth Se rv ic e s  on March 19, 
I984, in Juneau .  Cha i rpe rson  T i s ch e r  indicated that  she would cal l f o r  
a statewide inves t iga t ion  o f  the issues raised in the  hea r ing .  The 
Division o f  Family and Youth  Se rv ices  wants to a s su re  the Committee 
members that we would welcome an oppo r tu n i t y  to re spond  to such an 
invest igat ion.
We wish to c l a r i f y  tha t  while the hea r ings  in Ancho rage ,  Soldotna and 
Fa i rbanks  focussed on the topic o f  f o s t e r  ca re ,  some o f  the witnesses at 
the March 19 hea r ing  in Juneau were tes t i fy ing  to invest igat ions o f  
chi ld abuse and neg lec t ,  inc luding sexua l abuse o f  c h i l d r e n .  We feel it 
is important to cons ide r  the issues o f  invest igat ions o f  child abuse 
separa te ly  from the fo s te r  ca re  issues .
In rega rd s  to the issue o f  inves t iga t ions o f  child abuse and neg lec t ,  the 
Div is ion has a mandated re spons ib i l i t y  to c a r r y  out inves t iga t ions as 
requ i red  unde r  AS 4 7 . 1 7 ,  wheneve r  the Division rece ives  a r e p o r t  o f  
suspected child abuse o r  neg lec t .  Removal o f  ch i ld ren f rom the i r  homes 
is a last r e so r t  when the ch i ld 's sa fe ty  o r  we l fa re cannot  be adequate ly  
sa feguarded without remova l .  T h e re  a re  a number o f  sa fegua rds  
against  capr ic ious action on the p a r t  o f  Division emp loyees ,  inc luding 
c lea r  direction u nd e r  A laska s ta tu te s ,  Div is ion pol icies and p ro cedu re s ,  
and ,  o f  cou rse ,  jud ic ia l review o f  al l act ions taken to remove ch i ld ren  
from the ir  homes. In add i t ion ,  the Committee should be aware that when 
the al leged abuse is criminal in n a tu r e ,  as in the case o f  sexua l abuse ,  
the Division must invo lve law en fo rcement author i t ies  to c a r r y  out the i r  
p a r t  o f  the inves t iga t ion ,  and a coord inated  invest igat ion is u sua l ly  the 
re su l t .  While one witness r e f e r r e d  to the "wholesa le  des t ruc t ion  o f  
fami l ies" , we must point out that the issue o f  inves t iga t ions  o f  sexua l 
abuse a l legat ions is a v e r y  complex one which invo lves societal a t t i tudes  
toward pun ish ing sexua l o f f e n d e r s ,  inc luding requ i red  jail terms unde r  
AS 11 .4 1 .
We would also sugges t  that when witnesses a re being so specif ic in the i r  
cha rge s ,  it wou ld be adv isab le  to reques t  that they  sign re leases o f  
information to the Committee, so that we may p ro v ide  addi t iona l facts 
demonstrat ing the  total s i tua t ion .  As it i s ,  we a re  unab le  to p rov id e  
information which we feel would g ive  the Committee a more balanced 
p ic tu re  o f  what t r u l y  o c cu r r e d .  We recognize that to be invo lved in 
an investigation is a v e r y  p a in fu l ,  agoniz ing p ro cess .  I f  the D is t r ic t  
A t to rney  decides to f i le criminal cha rges  against a p a ren t  o r  pa ren ts  we 
proceed from the  assumption tha t  p a ren t s  a re innocent unti l  p roven  
gu i l t y ;  h oweve r ,  we must p ro v id e  pro tec t ion to a ch i ld unti l  we can 
as su re  the ch i ld 's  sa fe ty  in the home. Fu r the rm o re ,  in those s ituations 
in which crimina l cha rges  a re  not being f i l ed ,  en su r ing  the chi ld 's  
sa fe ty  is also paramount .
One witness tes t i f ied  to the inadequacy o f  fos te r  ca re  ra te s .  He was 
aware that the Div is ion is holding f o s te r  care rate h ea r ings  this week



ac ross  the S ta te ;  but  in conve rsa t ion  fo l lowing the h ea r in g ,  he stated 
he would not be in town on the date o f  the hea r ing .  T h e r e f o r e ,  he 
was reques ted  to p rov id e  his in fo rmat ion to the Div is ion s t a f f  p re sen t  
and did so fo l lowing the HESS hea r ing .
Two witnesses r e f e r r e d  to a p rog ram being conducted in the schools in 
which the i r  ch i ld ren  fe l t  they were being given the message that  
hugging is not acceptab le .  We a re  aware o f  the cu r r i cu lum  and know 
tha t  the p rog ram makes a s t rong  poin t tha t  hugging between family 
members and ch i ld ren  is f ine .  The p rog ram  d is t ingu ishes  between that 
and what is not  acceptab le ,  i . e . ,  touching the ch i ld 's  p r iva te  p a r t s .  
Howeve r ,  since at least two witnesses r e f e r r e d  to ch i ld ren  having 
rece ived the wrong impress ion , we will contact the School D is t r ic t  and 
adv ise  them o f  this p rob lem.
We wish to c l a r i f y  some facts rega rd ing  Mr .  Hol land's testimony about 
the complaint invest igat ion o f  a l legat ions o f  mistreatment o f  ch i ld ren  in 
his fo s te r  home and subsequent  hea r ing .  He has asked f o r  and the 
Committee is cons ide r ing  a special app rop r ia t ion  o f  $13 ,000 owing to Mr. 
Ho l land's a t t o rn e y .  Fol lowing is a summary o f  s ign i f icant  facts in the 
Hol land case:
Two you ths  in the Hol land home complained about mistreatment . The 
Div is ion invest igated the a l legat ions by interv iewing a number o f  o the r  
you th?  c u r r e n t l y  o r  p re v iou s ly  in ca re .  The  a l legat ions o f  those you ths  
were then p re sen ted  to the Hol lands f o r  response and d iscuss ion .  As 
the hear ing o f f i c e r  po inted out on page 9 o f  the dec is ion , "I bel ieve 
the re  was su f f i c ien t  in format ion to ju s t i f y  meeting with the Hol lands to 
d iscuss  the a l l e g a t i o n s . . . T h e y  were noth ing more than complaints made 
agains t  the Hol lands to which DFYS fe lt  Ho l lands ,  in the i r  own in te res t ,  
shou ld  be p rov ided  an oppo r tun i ty  to re spond .  The Department did not 
r ep re s en t  to the Hol lands that DFYS agreed with the a l lega t ions . "  
Usua l l y  an invest igat ion is reso lved  at this poin t ;  h oweve r ,  this is the 
f i r s t  case where a f o s te r  pa ren t  has re fused  to d iscuss  a l legat ions .  
Mr .  Holland insis ted that the Department p rove  the a l legat ions .
Because the Ho l lands had operated r  f o s te r  home that had demonstrated 
p r i o r  substant ia l success in deal ing with d i f f icu l t  f o s te r  ch i ld r en ,  the 
Department at tempted to negot iate a sett lement with the Hol lands ra the r  
than to take the matte r  to hea r ings .  The sett lement b ro ke  down when 
the Sta te re fu s ed  to hono r  Mr.  Hol land's  reques t  to change the 
pe rsonne l  eva lua t ion o f  a l icensing w o rk e r ,  who was Mr.  Hol land's 
f r i e n d .  Even tua l ly  the case was b ro ug h t  to a hear ing f o r  reso lu t ion .
At the hear ing the Sta te asked the hear ing o f f i ce r  to ru le  on license 
issuance o r  revocat ion based on the ev idence p resen ted  at the hea r ing .  
A th re e  week hear ing  was he ld ,  one o f  the longest administ rat ive 
hea r ings  in Sta te h i s t o r y .  The p roposed ru l ing  o f  the hear ing o f f i c e r  
was adopted .  The hear ing o f f i c e r  ru led  that none o f  the 13 a l legations 
cou ld be substan t ia ted  because the State had based its f ind ings  on the 
in te rv iews ,  wr i t ten sta tements , and memoranda submitted in the case
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r a th e r  than having each chi ld cal led as witness and being sub jected to 
c ross  examinat ion. In the hea r ing ,  M r .  Hol land attempted to p rove  that 
the Department had a consp i ra cy  aga ins t  him. On page 7 o f  the 
dec is ion ,  the hear ing o f f i c e r  w ro te ,  "M r .  Hol land attempted to show that 
because o f  that compla int ,  and o the rs  to the Ombudsman, the re  was a 
consp i racy  w i t i in  DHSS to re v oke  his f o s t e r  home l icense o r  to d r i v e  
him out o f  the p rog ram .  I was not pe rsuaded  by Mr. Hol land's 
consp i racy  theo ry  in the p r i o r  p roceed ing ,  and I am no more impressed 
with it in this p ro c e e d in g . 11 And on page 9 ,  "Mr .  Hol land's posit ion at 
the hear ing was that DFYS had in tent iona l ly  p re pa red  fa lse a l legat ions 
against h im . . . T h e r e  is no meaningfu l ev idence to s uppo r t  th is t h e o r y . "  
The hear ing o f f i c e r  also stated on page 13 , "While it ce r ta in ly  would 
have been in Mr. Hol land's best  in te re s t  to have d iscussed the 
a l legat ions in de ta i l ,  and th e reb y  poss ib ly  have d isposed o f  al! o f  them 
without the time and expense o f  a h ea r ing ,  the regu la t ions  and s ta tu tes  
did not r equ i re  that he do s o . "  F ina l l y ,  the hear ing o f f i c e r  conc luded 
that Depar tment conce rns  could be remedied th rough  7 AAC 50 .360 
which s ta tes ,  " : ' T h e  l icensing o f  a f o s t e r  home by the Div is ion does 
n o t . . . ob l iga te  the Sta te o r  any chiid placement agency to place o r  
maintain any chi ld in the home. ' "  The  time taken by the Sta te to 
p re sen t  its case was th ree  d a y s .  The  remainder o f  the th ree  week 
per iod f o r  the hear ing was taken by  Mr. Hol land and his a t t o rn e y .  
The Department be l ieves that these facts a re  s ign i f icant and shou ld  be 
cons ide red  by the Committee when cons ide r ing  a special app rop r ia t ion  
fo r  Mr . Ho l land.
At the Fa i rbanks  fos te r  care hear ing Michael L. P r ice ,  D i rec to r  o f  the 
Div is ion o f  Family and Youth  S e r v ic e s ,  p rov ided  Committee members 
with a copy o f  al l re le van t  documents on the Hol land hear ing inc luding 
the Sta te 's  closing a rgumen ts ,  Hol land's c losing a rgumen ts ,  the hear ing 
o f f i c e r ' s  recommended decision and the Department 's  decision and o r d e r ,  
Addit iona l copies o f  those documents a re  ava i lab le  upon reques t .
Mr .  Hol land also claimed that the Depar tment had taken no actions 
rega rd ing  the manner  in which complaint inves t iga t ions  aga ins t  a 
l icensed f o s te r  home a re  hand led .  The  Department is c u r r e n t l y  in the 
p rocess  o f  reviewing complaint inves t igat ion p ro cedu re s  th rough  
reviewing p rocedu re s  in states that have exemp la ry  p rog rams ,  th rough  
two task forces composed o f  Div is ion rep re sen ta t iv e s  and f o s te r  
p a r en t s ,  one on l icensing p ro cedu re s  and one on fos te r  home l icens ing ,  
and th rough  a r rangemen ts  with the Alaska Fos te r  Pa ren ts  Association to 
examine the Utah app roach .  Pending the outcome o f  these e f f o r t s ,  no 
de f in i t ive  change is being ins t i tu ted in l icensing invest igat ion 
p ro cedu re s .  S t a f f  t ra in ing was accomplished last  May uti l iz ing an 
exp e r t  t r a in e r  from Texas  and addit ional s t a f f  t ra in ing is p lanned this 
y e a r .

Michael L. P r ice ,  D i rec to r
Division o f  Family and Youth Se rv ices
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STATE OF ALASKA 
DEPARTMENT OF HEALTH AND SOCIAL SERVICES 

D IV I S IO N  OF FAMILY AND YOUTH SERVICES

I n  t h e  m a t t e r  o f  
BERNIE AND MARY HOLLAND, 
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MR. COOK:
T h i s  i s  g o i n g  t o  be t h e  t a p e  t o  be t r a n s c r i b e d  f o r  a 

t e l e p h o n e  c o n f e r e n c e  c a l l .  T o d a y  i s  T u e s d a y ,  May 3? t h e  t im e  
i s  1 p .m .  T h i s  c a l l  i s  b e i n g  made p u r s u a n t  t o  s t i p u l a t i o n  
b e tw e e n  B r u c e  B o t e l h o ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  S t a t e  o f  
A l a s k a ,  and  G r e g  C o o k ,  c o u n s e l  f o r  B e r n i e  H o l l a n d .  We 
w i l l  be  t a k i n g  a s t a t e m e n t  f r o m  Danny  H a r r i s o n ,  who w i l l  be 
c a l l i n g  f r o m  C a l i f o r n i a .  Mr .  B o t e l h o  w i l l  p a r t i c i p a t e  v i a  
t e l e c o n f e r e n c e  f r o m  A n c h o r a g e ,  and w i l l  h a v e  an  o p p o r t u n i t y  
t o  c r o s s  e x a m i n e  t h e  w i t n e s s .  T h i s  i s  G r e g  Cook  s p e a k i n g ,  
o p e r a t o r .

OPERATOR:
O k a y ,  and  Mr .  B o t e l h o ?  Mr.  B o t e l h o ?  J u s t  a m om en t ,  

s i r .  M r .  H a r r i s o n ?  O kay .  Mr .  B o t e l h o ?
MR. BOTELHO:
Y e s .
OPERATOR:
O k a y ,  and  M r .  H a r r i s o n ?
MR. HARRISON:
H e l l o .
OPERATOR:
M r .  H a r r i s o n ,  c an  y o u  h e a r  u s ?
MR. HARRISON:
Y e s .

J  8l cF^cAsso dates
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OPERATOR:

O k a y ,  f i n e .  O k a y ,  go a h e a d ,  e v e r y o n e ' s  o n .
MR. COOK:
D ann y ,  I  c a n  o n l y  r e a d  y o u  v e r y  f a i n t l y ,  s o  I 'm  g o i n g  

t o  n e ed  y o u  t o  s p e a k  l o u d l y ,  p l e a s e ,  and t h e  same g o e s  f o r  
B r u c e .  I  r e a d  b o t h  o f  y o u ,  b u t  v e r y ,  v e r y  f a i n t l y .  W ha t  I  
w o u l d  l i k e  t o  d o  h e r e  i s  t o  s w t a r  y o u  i n  a s  a w i t n e s s ,  D a n n y ,  
and t h e n  a s k  y ou  some q u e s t i o n s ;  and t h e n  i t  w i l l  be B r u c e  
B o t e l h o ' s  t u r n  t o  a s k  y o u  s ome  q u e s t i o n s .  I s  t h a t  a l l  r i g h t ?

MR. HARRISON:
Y e a h .
MR. COOK:
C _iy, D ann y ,  f i r s t ,  c o u l d  y ou  s t a t e  f o r  t h e  r e c o r d  y o u r  

name and  a d d r e s s ?
MR. HARRISON:
My n am e ' s  Danny  J o e  H a r r i s o n ,  and my a d d r e s s  i s  

unknown .
MR. COOK:
C o u l d  y o u  s p e l l  y o u r  l a s t  name, p l e a s e ?
MR. HARRISON:
H - A - R - R - I - S - O - N .
MR. COOK:
Thank  y o u .  And , D a n n y ,  Mr .  H a r r i s o n ,  do y o u  s w e a r  t h a t  

t h e  t e s t i m o n y  y o u  a r e  a b o u t  t o  g i v e  i s  t h e  t r u t h ,  t h e  w h o l e

J cAssociates
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t r u t h ,  a n d  n o t h i n g  b u t  t h e  t r u t h ,  s o  h e l p  y o u  God?
MR. HARRISON:
Y e s .
MR. COOK:
A l l  r i g h t ,  t h e n ,  we w i l l  p r o c e e d .  B r u c e ,  do  y o u  t h i n k  

t h i s  m e e t s  w i t h  t h e  p r o c e d u r a l  r e q u i r e m e n t s  t h a t  y o u  w i l l  
demand?

MR. BOTELHO:
W e l l ,  f i r s t  o f  a l l ,  i s  t h i s  c o n v e r s a t i o n  b e i n g  

r e c o r d e d ?
MR. COOK:
Y e s ,  i t  i s .  I  h a v e  a t a p e  r e c o r d e r  r i g h t  n e x t  t o  t h e  

p h o n e ,  and  t h a t ' s  a n o t h e r  r e a s o n  why I  am a s k i n g  e a c h  o f  y o u  
t o  s p e a k  u p ;  a l t h o u g h ,  i f  y o u  w a n t  t o  make an  i n d i v i d u a l  t a p e  
r e c o r d i n g  o f  t h e  c o n v e r s a t i o n ,  a s  we d i s c u s s e d  e a r l i e r ,  t h e n  
I  w o u l d  c e r t a i n l y  h a v e  no o b j e c t i o n  t o  t h a t .

MR. BOTELHO:
L e t  me a l s o  c l a r i f y :  I s  t h e r e  a c o u r t  r e p o r t e r
p r e s e n t ?
MR. COOK:
T h e r e  i s  n o t  a c o u r t  r e p o r t e r  p r e s e n t ,  b u t  t h a t  i s  how 

we w i l l  h a v e  t h e  t a p e  t r a n s c r i b e d ,  i f  y o u  d e s i r e .
MR. BOTELHO:
And l e t  me a s k  Mr .  H a r r i s o n :  He d o e s  n o t  know h i s

a d d r e s s ?

J  cAssociates
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Y e a h ,  I  d o n ' t  know my a d d r e s s .
MR. BOTELHO:
W o u ld  y o u  i d e n t i f y ,  e s s e n t i a l l y ,  w h a t  c o m m u n i t y  y o u  a r e  

l o c a t e d  i n  r i g h t  now ?
MR. HARRISON:
L a k e  I s a b e l l a  a r e a .
MR. BOTELHO:
C a l i f o r n i a ?
MR. HARRISON:
Y e s ,  s i r .
MR. BOTELHO:
O k a y .
MR. COOK:
W ou ld  y ou  h a v e  an y  o t h e r  q u e s t i o n s ,  t h e n ,  B r u c e ?
MR. BOTELHO:
N o t  a t  t h i s  p o i n t .
MR. COOK:
A l l  r i g h t ,  t h e n ,  f i n e .  W h a t  I ' d  l i k e  t o  d o ,  t h e n ,  i s  

p r o c e e d  w i t h  a d i r e c t  e x a m i n a t i o n  o f  Danny .
DIRECT EXAMINATION BY GREG COOK:
Q. D a n n y ,  w e r e  y o u  e v e r  a r e s i d e n t  a t  t h e  h ome  o f  B e r n i e

and Ma ry  H o l l a n d ?
A. Y e s ,  I  w a s .
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And c o u l d  y o u  d e s c r i b e  f o r  me w h e t h e r  y o u  w e r e  a 
v i s i t o r  i n  t h a t  h o m e ,  o r  w e r e  y o u  p l a c e d  t h e r e  b y  t h e  
S t a t e ?
I  was  p l a c e d  t h e r e  b y  t h e  S t a t e .
W e r e  y o u  a f o s t e r  c h i l d ?
Y e s ,  s i r .
And how l o n g  d i d  y ou  r e s i d e  w i t h  t h e  H o l l a n d s ,  D anny ?
I  t h i n k  i t  was j u s t  a b o u t  a y e a r ,  I  t h i n k .  Maybe a 
l i t t l e  l o n g e r  t h a n  t h a t .
A l l  r i g h t .  I ' d  l i k e  t o  a s k  y ou  some s p e c i f i c  q u e s t i o n s  
a b o u t  t h e  t im e  t h a t  y o u  s p e n t  i n  t h e  H o l l a n d s '  
h o u s e h o l d .  Can y ou  t e l l  me,  p l e a s e ,  w h e t h e r  o r  n o t  

e i t h e r  B e r n i e  o r  Mary H o l l a n d  y e l l e d  a t  y o u ?
T h e  o n l y  t i m e  t h a t  t h e y  e v e r  y e l l e d  a t  me w a s  —  w e l l ,  
t h e y  n e v e r  r e a l l y  y e l l e d  a t  m e ;  i t  w a s  m o r e  l i k e  —  
t h e r e  was n e v e r  r e a l l y  a n y  y e l l i n g  g o i n g  a r o u n d  i n  t h e  
h o u s e .  I t  was m o s t l y  j u s t ,  y o u  know ,  l i k e  B e r n i e  w o u ld  
s a y  s o m e t h i n g ,  a n d ,  l i k e ,  i f  L d i d n ' t  d o  i t ,  t h e n  h e ,  
y o u  know ,  he m i g h t  s a y  i t  a g a i n ,  y o u  know ,  a l i t t l e  b i t  
m o r e  —  y o u  know , w i t h  a l i t t l e  b i t  m o r e  s e r i o u s n e s s  i n  
h i s  v o i c e .  B u t  h e ' s  n e v e r  y e l l e d  a t  me.
I  s e e .  D i d  he e v e r  d i r e c t  v u l g a r  and a b u s i v e  l a n g u a g e  
t o w a r d s  y o u ?
No ,  he  d i d n ' t .
D i d  y o u  e v e r  h e a r  h im  d i r e c t  v u l g a r  o r  a b u s i v e  l a n g u a g e
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t o  a n y  o f  t h e  o t h e r  f o s t e r  c h i l d r e n  i n  t h e  home?
A. N o ,  he  d i d n ' t .
Q. How w o u l d  y o u  d e s c r i b e  Mr.  H o l l a n d ' s  r e l a t i o n s  w i t h  t h e

f o s t e r  c h i l d r e n  who w e re  p l a c e d  a t  t h e i r  h ome?
A. W e l l /  I  t h i n k  —  my p e r s o n a l  o p i n i o n  i s ,  i s  t h a t  B e r n i e

w a s  m o r e  o f  a f a t h e r  t o  me t h a n ,  y o u  k n o w ,  my own own d a d  
i s ,  y o u  know . Him and M a ry ,  t h e y  t r e a t e d  me r e a l l y  
s u p e r  g o o d ,  and  t h e y  h e l p e d  me o u t ,  r e a l l y ,  q u i t e  a 
b i t .

Q. D a n n y ,  d i d  B e r n i e  e v e r  h i t  you  w i t h  a s t i c k ,  o r  a
r u l e r ,  o r  a y a r d s t i c k ,  o r  h i s  h a n d s ?

A. No ,  h e  d i d n ' t .
Q. D i d  M a r y  H o l l a n d  e v e r  h i t  y o u  w i t h  a s t i c k  o f  a n y  k i n d ,

o r  w i t h  h e r  h a n d s ?
A. N o ,  s h e  d i d n ' t .
Q. D a n n y ,  d o  y o u  know  i f  e i t h e r  B e r n i e  o r  M a r y  h i t  a n y  o f

t h e  o t h e r  f o s t e r  c h i l d r e n  w i t h  a s t i c k  o r  w i t h  t h e i r  
h a n d s ?

A. N o ,  he  d i d n ' t .
Q. And d o e s  t h i s  a p p l y  t o  a i l  o f  t h e  t i m e  t h a t  y o u  w e r e

p r e s e n t  i n  t h e  H o l l a n d s '  home?
A. Y e s ,  s i r .
Q. D a n n y ,  t h e r e  w a s  a s t a t e m e n t  t h a t  y o u  o n c e  m a d e ,  I

b e l i e v e  i t  w a s  f o r  R o b e r t  D a n n e k e r  o f  t h e  D i v i s i o n  o f
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F a m i l y  and  Y o u t h  S e r v i c e .  And i n  t h a t  s t a t e m e n t ,  i t ' s  
a l l e g e d  t h a t  B e r n i e  d i d  h i t  y o u  and  o t h e r  c h i l d r e n  w i t h  
a s t i c k .  C o u l d  y o u  t e l l  me a l i t t l e  b i t  a b o u t  t h a t  
s t a t e m e n t  t h a t  y o u  made?
T h e  r e a s o n  I  m ade  t h a t  s t a t e m e n t  w a s  b e c a u s e  I  h a d  h a d  
m y s e l f  t h r o w n  i n  j a i l ,  b u t  I  w a s  u n a w a r e  t h a t  I  w a s  t h e  
on e  t h a t  d i d  i t .  I  t h o u g h t  t h a t  B e r n i e  h ad  j u s t  p u t  me 
b a c k  i n  j a i l  f o r  s o m e  o t h e r  s t r a n g e  r e a s o n  t h a t  I  
d i d n ' t  know o f .  B u t  I  had  b r o k e n  some r u l e s  t h a t  t h e  
c o u r t  had  g i v e n  me, and he had  p l a c e d  me b a c k  i n  j a i l .  
And I  g o t  mad a t  B e r n i e ,  s o  t h a t  w a s  t h e  r e a s o n  f o r  
t h e s e  s t a t e m e n t s  t h a t  I  h ad  made ,  and  t h e y ' r e  a l l  l i e s .  
D i d  y o u  r e t r a c t  t h e  w r i t t e n  s t a t e m e n t  t h a t  y o u  made ,  
s h o r t l y  a f t e r  y o u  made i t ?
Y e s ,  s i r .  I  made a v e r b a l  r e t r a c t i o n .  I  s a i d  —  I  
w e n t  down t o  Bob D a n n e k e r ,  and  I  a s k e d  h im ,  I  s a i d ,  I  
w a n t  t o  r e t r a c t  my s t a t e m e n t s ,  b e c a u s e  t h e y ' r e  a l l  
l i e s .  And he s a i d ,  n o ,  y o u  c a n n o t  do t h a t .  And s o  I  
w e n t  b a c k  l a t e r  o n  a n d  w r o t e  o n e  up  m y s e l f  a n d  d r o p p e d  
i t  o f f  t h e r e  and had  i t  s i g n e d  by  t h e i r  s e c r e t a r y ;  and 
I  h a v e  c o p i e s  o f  i t .
D a n n y ,  d i d  y o u  a l s o  make o u t  an a f f i d a v i t  f o r  F r e d  
B a x t e r  t h a t  d e s c r i b e s  t h e  o r i g i n a l  s t a t e m e n t  y o u  made 
a s  b e i n g  u n t r u e ?
W h ic h  s t a t e m e n t ' s  t h a t ?
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I  h a v e  an  a f f i d a v i t  h e r e  t h a t ' s  on  s t a t i o n e r y  f r o m  
B e r n i e ' s  o t h e r  a t t o r n e y ,  a f e l l o w  b y  t h e  name o f  F r e d  
B a x t e r .  And i n  t h a t  y o u  a l s o  s t a t e ,  j u s t  a s  y o u ' v e  
s t a t e d  h e r e  t h i s  m o r n i n g ,  t h a t  y o u r  o r i g i n a l  c h a r g e s  
t h a t  B e r n i e  h i t s  k i d s  w e r e  n o t  t r u e .  Do y o u  r e c a l l  
m a k i n g  t h a t  a f f i d a v i t ?
Y e s ,  I  d i d .
And do  y o u  r e c a l l  g o i n g  t o  s e e  t h i s  F r e d  B a x t e r ?
Y e s ,  I  d o .
And w h a t  d i d  y o u  t e l l  M r .  B a x t e r  a t  t h a t  t i m e ,  D anny ?
I  j u s t  t o l d  h im  t h e  s a m e  t h i n g  t h a t  I 'm  t e l l i n g  y o u  
r i g h t  n ow ,  t h a t  I  r e v o k e d  my s t a t e m e n t s ,  and  t h a t  I  w a s  
t o l d  t h a t  I  c a n n o t ,  s o  I  w e n t  d ow n  a n d  h a d  i t  r e d o n e  
a g a i n ;  and I  t o l d  th em  a b o u t  me b e i n g  p u t  i n  j a i l ,  and 
t h a t  I  made up a bunch  o f  l i e s ,  a bunch  o f  a c c u s a t i o n s  
a g a i n s t  B e r n i e  w h ic h  a r e  u n t r u e .  I  j u s t  t o l d  h im  t h a t .  
And c o u l d  y o u  t e l l  me o n c e  a g a i n ,  p l e a s e ,  w ha t  t h e  
r e a s o n  was t h a t  y o u  made t h o s e  s t a t e m e n t s  i n  t h e  f i r s t  
p l a c e ?
W e l l ,  i t  w a s  b e c a u s e  I  h a d  b r o k e n  t h e  l a w ,  a c c o r d i n g  t o  
s om e  c h e c k s  t h a t  I  h ad  —  t h e y ' r e  c h e c k s  t h a t  y o u  g e t ,  
u n e m p l o y m e n t  c h e c k s .  And I  h ad  —  I  w a s n ' t  s u p p o s e d  t o  
d o  a n y  k i n d  o f  —  o n  my r e l e a s e  —  I  w a s  r e l e a s e d  f r o m  
t h e  j u v e n i l e  j a i l  o u t  t h e r e ,  and when I  was  r e l e a s e d ,
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t h e  j u d g e  had  my p r o b a t i o n  o f f i c e r  w r i t e  up  a w h o l e  
b u n c h  o f  -  a b o u t  t e n  -  r u l e s  t h a t  I  w a s  t o  f o l l o w ,  
c o m p l e t e l y ;  and  I  h a d n ' t  f o l l o w e d  t h e m .  So I  was  
p l a c e d  b a c k  i n t o  t h e  —  d e t e n t i o n .
T h ank  y o u ,  D anny .  I ' d  l i k e  t o  a s k  a n o t h e r  s e r i e s  o f  
q u e s t i o n s ,  p l e a s e .  W h i l e  y o u  w e r e  l i v i n g  a t  t h e  
H o l l a n d s '  home ,  d i d  y o u  h a v e  w h a t  y o u  f e l t  t o  be  e n o u g h  
s p a c e  f o r  y o u r  own p e r s o n a l  b e l o n g i n g s ?
C o m p l e t e l y .
C o u l d  y o u  p r o v i d e  me w i t h  a f e w  f a c t s  t h a t  w o u l d  h e l p
me u n d e r s t a n d  why y o u  s a y  t h a t ?
W e l l ,  b e c a u s e  we g o t  t h e  w h o l e  b a s e m e n t ,  t h e  a t t i c  —  
en o u g h  r o o m s  i n  t h e r e .  I  h ad  p l e n t y  o f  r o om  i n s i d e  
t h a t  h o u s e .
I  s e e .  T h a n k  y o u ,  D a n n y .  I s  t h e r e  a n y  p a r t  o f  t h e  
h o u s e  t h a t  was o f f  l i m i t s  t o  y o u ?
Y e s .  The m i d d l e  f l o o r ,  w h i c h  B e r n i e  and h i s  w i f e  l i v e  
o n .
D i d  y o u  e v e r  go i n t o  t h e  H o l l a n d s '  b e d r o om ?
N o ,  I  d i d n ' t .
Was t h a t  room a c c e s s i b l e  t o  y o u ?
I t  w a s ,  b u t  I  n e v e r  w e n t  i n  t h e r e ,  b e c a u s e  i t  w a s  a
r u l e  o f  t h e  h o u s e .
Was t h a t  room g e n e r a l l y  k e p t  l o c k e d ,  D a n n y ?
Q u i t e  a b i t  o f  t h e  t im e ,  y e s ,  i t  w a s .
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I  s e e .  D a n n y ,  w e r e  t h e r e  s ome  p e o p l e  l i v i n g  a t  t h e  
H o l l a n d s 1 h ome ,  w h i l e  y o u  w e r e  t h e r e ,  who w e r e  n o t  
f o s t e r  c h i l d r e n ?
Y e s ,  t h e r e  w a s .  T h e r e  was o n e  g i r l  t h a t  was l i v i n g  
t h e r e  who  w a s  —  w h o ,  I  g u e s s ,  h a d  b e f o r e  b e e n  a f o s t e r  
c h i l d ,  and s h e  h ad  b e e n  h a v i n g  p r o b l e m s ,  and s o  s h e  
a s k e d  B e r n i e  f o r  s ome  h e l p ,  and  B e r n i e ,  y o u  know ,  was 
h e l p i n g  h e r  o u t .
I  s e e .  D i d  t h i s  i n  a n y  way i n t e r f e r e  w i t h  B e r n i e  o r  
M a r y ' s  a b i l i t y  t o  l o o k  a f t e r  y o u ?
No ,  i t  d i d  n o t .
Do y o u  kn ow  w h e t h e r  o r  n o t  i t  i n t e r f e r e d  w i t h  B e r n i e  o r  
M a ry  H o l l a n d ' s  a b i l i t y  t o  l o o k  a f t e r  t h e  o t h e r  f o s t e r  
c h i l d r e n  i n  t h e  home?
No ,  n o t  a t  a l l .
D a n n y ,  some o f  t h e s e  p e o p l e  -  I  t h i n k  L i l l y  M an ig n o k  
( p h )  w a s  o n e  a n d  G i l  L u c e r o  w a s  a n o t h e r  who  l i v e d  a t  
t h e  H o l l a n d s 1 home -  d i d  a n y  o f  t h e s e  p e o p l e  s h a r e  
s l e e p i n g  q u a r t e r s  w i t h  y o u  o r  t h e  o t h e r  f o s t e r  k i d s ?  
W e l l ,  c o u l d  —  l i k e ,  w h a t  do y o u  mean by  s l e e p i n g  
q u a r t e r s ?
Same b e d r o om .
A t o n e  p o i n t ,  y e s ,  y e a h .
Do y o u  f e e l  t h a t  t h i s  i n t e r f e r e d  i n  a n y  way  w i t h  t h e
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A. N o ,  n o t  a t  a l l .
Q. And d i d  t h e s e  p e o p l e  p a r t i c i p a t e  i n  a n y  o f  t h e  f a m i l y

m e e t i n g s ?
A. N o ,  n o t  r e a l l y .
Q. D a n n y ,  d i d  a n y  o f  them  p a r t i c i p a t e  i n  a n y  o f  t h e  t r i a l s  

w h i l e  y o u  w e r e  t h e r e ?
A. T h a t ' s  k i n d  o f  h a r d  t o  r e m e m b e r .  I t  was m o s t l y  —  t h e

t r i a l s  t h a t  we h a d  a n d  s t u f f  w e r e  m o s t l y  f o r  t h e  k i d s  
t h a t  w e r e  f o s t e r  p a r e n t s  [ s i c ]  t h e r e .

Q. I  s e e .  C o u l d  y o u  t e l l  me, p l e a s e ,  i n  y o u r  own w o r d s ,
D a n n y ,  w h a t  a r e  t h e  t r i a l s ?

A. You  m ean ,  wha t  do t h e y  d o ?
Q. Y e a h ,  t h a t ' s  r i g h t .  Wha t  h a p p e n s ?
A. W e l l ,  l i k e ,  i f  s om eon e  s t a y s  o u t  a f t e r  c u r f e w ,  t h e n ,

i n s t e a d  o f  B e r n i e ,  y o u  know ,  p i c k i n g  o u t  a p a r t i c u l a r  
p u n i s h m e n t  f o r  t h em ,  l i k e ,  s a y ,  y o u  know , y o u ' r e  on 
r e s t r i c t i o n ,  h e 'd  l e t  t h e  k i d s  d e c i d e  w h a t  k i n d  o f  
p u n i s h m e n t  t h e y  s h o u l d  h a v e .  And t h e n ,  y ou  know , we'd 
a l l  j u s t ,  y ou  know ,  d e c i d e  on  w h a t ,  y ou  know , t h e y  
s h o u l d  —  w ha t  s h o u l d  h a p p e n ,  l i k e ,  s h o u l d  t h e y  be on  
r e s t r i c t i o n  f o r  a m o n t h ?  S h o u l d  t h e y  be on r e s t r i c t i o n  
f o r  a w e e k ?  And we'd a l l  t a k e  a v o t e ,  and t h e n  —  and  
t h a t ' s  w h a t  h a p p e n e d .

Q. I  s e e .  And who had t h e  a u t h o r i t y  t o  make t h e  f i n a l

H o l l a n d s 1 ability to provide good care?
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A. B e r n i e  d i d .  B e c a u s e  s o m e t im e s  i t  g e t s  t o  t h e  p o i n t
w h e r e ,  l i k e ,  a c o u p l e  o f  p e o p l e  —  t h e  s e n t e n c e  w o u l d  
be t o o  l i g h t  o r  be t o o  s t r o n g ,  and  t h e n  B e r n i e  w o u l d  
h a v e  t o  s a y ,  y o u  know , t h a t ' s  n o t  r i g h t ,  b e c a u s e  y o u  
g u y s  —  y o u  know , I  mean ,  i f  s om e on e  s t a y e d  o u t ,  y o u  
k n ow ,  t w e n t y  m i n u t e s  p a s t  c u r f e w  and  we g a v e  t h e m ,  y o u  
kn ow ,  a y e a r  r e s t r i c t i o n ,  I  m ean ,  h e 'd  h a v e  t o  s a y  
s o m e t h i n g  a b o u t  t h a t .

Q. T h a t  m ake s  good  s e n s e ,  Danny .  Wha t  t i m e  d i d  f a m i l y
m e e t i n g s  u s u a l l y  t a k e  p l a c e ,  p l e a s e ?

A. B e tw e e n  —  a f t e r  d i n n e r ,  w h i c h  was  a r o u n d  —  a b o u t
s e v e n - t h i r t y ,  u n t i l  a b o u t  n i n e ,  a t  t h e  m o s t ;  and  t h e n  
s o m e t im e s  we 'd ,  s t a y  up t a l k i n g ,  y o u  kn ow ,  p r e t t y  l a t e .

Q. One o f  t h e  t h i n g s  t h e  S t a t e  h a s  c h a r g e d ,  D ann y ,  i s  t h e y
h a v e  a l l e g e d  t h a t  f a m i l y  m e e t i n g s  a r e  h e l d  l a t e  a t  
n i g h t ,  o f t e n  l a s t i n g  f r o m  e l e v e n  p .m . t o  tw o  a.m.
C o u l d  y o u  t e l l  me, p l e a s e ,  w h e t h e r  i n  y o u r  e x p e r i e n c e ,  
t h a t  i s  c o r r e c t  o r  n o t ?

A. I  c a n  p a r t i c u l a r l y  r em em be r  t h a t  w e ' v e  n e v e r  had  a
m e e t i n g  a n y w h e r e  p a s t  n i n e  o ' c l o c k ,  I 'm  a l m o s t  s u r e  o f  
i t .  A l l  t h e  t im e  t h a t  we —  we'd h a v e  a m e e t i n g ,  and 
t h e n  a f t e r  t h e  m e e t i n g ' s  o v e r ,  y o u  kn ow ,  maybe one  o r  
t w o  p e o p l e  w o u l d  go  t o  b e d  b e c a u s e  t h e y  h a v e  t o  g e t  up
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f o r  w o r k ,  and  t h e  r e s t  o f  u s ' d  j u s t  s i t  a r o u n d  and 
t a l k ,  y o u  k n ow ,  and  t a l k  a b o u t  t h i n g s  t h a t  h a p p e n ed  and 
e v e r y t h i n g ,  a nd  j o k e  a r o u n d .  And t h e r e  was n o b o d y  t h a t  
h ad  t o  s t a y  a w a k e ,  and e v e r y b o d y  knew t h a t ,  t o o .  So 
• • • •

L e t  me be s u r e  t h a t  I  u n d e r s t a n d  y o u  on  t h i s ,  Danny .
D i d  y o u  s a y  t h a t  t h e r e  w e r e  n o  m e e t i n g s  c a l l e d  a f t e r  
e l e v e n  o ' c l o c k ?
N o ,  no  w ay .
D i d  y o u  e v e r  c a l l  a n y  f a m i l y  m e e t i n g s  l a t e  a t  n i g h t ,  
o n c e ,  o r  a t  a n y  o t h e r  t im e ?

MRr BOTELHO: ( I n d  , s c . )
e l a b o r a t e  on  h i s  t e s t i m o n y .
MR. COOK: Say  i t  a g a i n ,
p l e a s e ,  B r u c e ?
MR. BOTELHO: I  u n d e r s t a n d
t h a t  Mr.  H a r r i s o n  had  n o t  
c o m p l e t e d  h i s  t e s t i m o n y  when 
y ou  b eg an  t o  i n t e r r u p t  h im  
w i t h  a n o t h e r  q u e s t i o n .

I  a p o l o g i z e .  Go a h e a d ,  D ann y ,  and s t a r t  up a g a i n ,  a t  
t h e  b e g i n n i n g ,  p l e a s e .
O f  w h a t  —  o f  w h a t  y o u  j u s t  a s k e d  me? T h o s e  ( i n d i s c .
—  s im u l t a n e o u s  s p e e c h )  . . .

MR. BOTELHO: ( S i m u l t a n e o u s
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s p e e c h  w i t h  Mr .  H a r r i s o n )  Mr.  
H a r r i s o n ,  I  u n d e r s t a n d  t h a t  
y o u ' r e  a b o u t  r e a d y  t o  s t a t e  —  
t o  e l a b o r a t e  on  t h i s  t e s t i m o n y  
a b o u t  ( i n d i s c . ) .

A .  . . .  a t  o n e  t i m e ,  t h e r e  was a  —  we d i d  h a v e  a m e e t i n g ,
a n d  t h a t  w a s  b e c a u s e  a t  t h e  t i m e  —  w e l l ,  t h a t  w a s  me 
and  o n e  o f  t h e  o t h e r  k i d s ,  M i k e  F r a w l e y  (ph )  t h a t  l i v e d  
t h e r e ,  w e r e  l a t e  o n e  n i g h t ,  a n d  we c am e  h om e  a n d  i t  w a s  
—  i t  w a s n ' t  a m e e t i n g ,  a l l  i t  w a s  w a s  t h a t  we g o t  up  
a n d  B e r n i e  s a t  d own  a n d  s a i d ,  I  w a n t  t o  k n ow  w h y .  
B e c a u s e  e v e r y b o d y  e l s e  was  a l r e a d y  aw ak e .  I t  w as  on  a 
F r i d a y  n i g h t  o r  a S a t u r d a y  n i g h t ,  and  e v e r y b o d y  was 
a l r e a d y  aw ake .  And we a l l  s a t  a r o u n d  a n d ,  y o u  kn ow ,  he 
s a i d ,  y o u  know ,  why d i d  y o u  g u y s  s t a y  o u t  t h a t  l a t e ?  
And w h a t  h a p p e n e d  w a s  my c a r  h a d  b r o k e n  d ow n  a t  t h e  
t i m e .

Q. I  s e e .  D a n n y ,  t h i s  may s o u n d  f o o l i s h ,  b u t  when y o u
s t a r t e d  o u t  t h a t  s e n t e n c e ,  B r u c e  and  y o u  w e r e  t a l k i n g  
a t  t h e  s a m e  t i m e ,  s o  I 'm  a f r a i d  t h a t  w i l l  c om e  o u t  a s  a 
l i t t l e  g a r b l e d  on  t h e  t a p e .  C o u l d  y o u  j u s t  s t a r t  o v e r  
w i t h  t h a t  s t o r y  a g a i n ,  and  t e l l  i t  f r o m  t h e  t o p ,  s o  
t h a t  w e 'v e  g o t  a c l e a n  v e r s i o n  o f  i t  f o r  t h e  t a p e ,  
p l e a s e ?
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Y e a h .  W ha t  h a p p e n e d  w a s ,  me and  M ik e  F r a w l e y  had 
s t a y e d  o u t  l a t e  o n e  n i g h t  —  o r  n o t  l a t e ,  b u t  y o u  kn ow ,  
w e r e  o u t  i n  t h e  v a l l e y  o f  J u n e a u .  And w h e n  we w e r e  
c o m i n g  b a c k ,  my c a r  h a d  b r o k e n  d o w n .  And i t  w a s  a 
F r i d a y  o r  S a t u r d a y  n i g h t  -  I  d o n ' t  r e m e m b e r  -  b u t  
e v e r y b o d y  was a l r e a d y  aw a k e ,  and when we g o t  h ome ,  we 
w e r e  l a t e ,  p a s t  c u r f e w ,  and B e r n i e ,  y o u  know ,  g o t  u s  
a l l  t o  t h e  t a b l e ,  s i n c e  we w e r e  a l l  a l r e a d y  a w a k e  a n d  
e v e r y t h i n g ;  a n d  h e  a s k e d  u s  why  we h a d  —  y o u  k n o w ,  we 
w e r e  l a t e .  And I  t o l d  h im  t h a t  my c a r  h a d  b r o k e n  d o w n ,  
a n d  t h a t  w a s  t h e  w h o l e  t h i n g .  T h a t  w a s  t h e  o n . y  
m e e t i n g  t h a t  I  c a n  r e c a l l  t h a t  was t h a t  l a t e .
I  s e e .  And M ike  F r a w l e y ,  was he  a n o t h e r  f o s t e r  c h i l d  
l i v i n g  i n  t h e  H o l l a n d s 1 h o u s e ?
Y e s ,  s i r ,  h e  w a s .
I  s e e ,  t h a n k  y o u .  D a n n y ,  I ' d  a l s o  l i k e  t o  a s k  y o u  
w h e t h e r  o r  n o t  a n o t h e r  c h a r g e  i s  t r u e .  T h i s  c h a r g e  
t h a t  t h e  S t a t e  h a s  m ad e  r e a d s  a s  f o l l o w s :  I t  s a y s  t h a t
B e r n i e  H o l l a n d  h a s  b e l i t t l e d  and u s e d  c r u e l  and 
d e r o g a t o r y  r e m a r k s  when d e s c r i b i n g  a f o s t e r  c h i l d  t o  
o t h e r  f o s t e r  c h i l d r e n ,  and t o  o t h e r  p e r s o n s  who h a v e  
e n t e r e d  t h e  f o s t e r  h ome .  I ' d  l i k e  t o  a s k  y ou  i n  
p a r t i c u l a r ,  D a n n y ,  t o  y o u r  p e r s o n a l  k n o w l e d g e ,  h a s  Mr. 
H o l l a n d  o r  M r s .  H o l l a n d  e v e r  b e l i t t l e d  y o u ?
I  d o n ' t  r e a l l y  u n d e r s t a n d  wha t  y o u  mean by t h a t .
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