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S u g g e s t e d  by: C i t y  C o u n c i l

C I T Y  OF K E N A I

R E S O L U T I O N  NO. 8 3 - 3 2

A R E S O L U T I O N  OF THE C O U N C I L  OF T H E  C I T Y  OF K E N A I ,  A L A S K A  

R E Q U E S T I N G  T H E  T H I R T E E N T H  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  N O T  
TO B U R D E N  L O C A L  G O V E R N M E N T  W I T H  A D D I T I O N A L  A N D  U N N E C E S S A R Y  C O S T S  
IN B U I L D I N G ,  M A I N T A I N I N G  OR R E P A I R I N G  R O A D S  W H I C H  A R E  THE 
R E S P O N S I B I L I T Y  OF L O C A L  G O V E R N M E N T  BY P A S S I N G  SB 67 W H I C H  F O R C E S  
M U N I C I P A L I T I E S  TO P A Y  THE C O S T S  OF R E L O C A T I N G  U T I L I T Y  P O L E S  

A N D / O R  L I N E S  IN C O N J U N C T I O N  W I T H  A N Y  OF THE M U N I C I P A L I T I E S '  R O A D  
P R O J E C T S .

W H E R E A S ,  the c o m m o n  l a w  in t h e  S t a t e  o f  A l a s k a  h a s  a l w a y s  b e e n  

t h a t  w h e n  a m u n i c i p a l i t y  r e q u e s t e d  a u t i l i t y  to m o v e  i t s  p o l e s  or 
l i n e s  in c o n j u n c t i o n  w i t h  a r o a d  p r o j e c t  u n d e r t a k e n  by s a i d  
m u n i c i p a l i t y ,  t h a t  c o s t  h a s  b e e n  b o r n e  by the u t i l i t y  
c o m p a n y ,  and

W H E R E A S ,  the p a s s a g e  o f  SB 67 w i l l  o n l y  b u r d e n  l o c a l  t a x p a y e r s  

w i t h  a d d i t i o n a l  c o s t s  w h i c h  in t h e  p a s t  h a v e  n o t  b e e n  b o r n e  b y  
the l o c a l  t a x p a y e r s ,  and

W H E R E A S ,  e l e c t r i c  u t i l i t i e s  h a v e  b e e n  p r o v i d e d  an e a s e m e n t  a l o n g  
s a i d  r o a d s  -by m u n i c i p a l i t i e s  w i t h o u t  any c o s t  to the u t i l i t y ,

W H E R E A S ,  the u t i l i t y  w i l l  be a m a j o r  b e n e f a c t o r  f r o m  SB 67 at the 
e x p e n s e  o f  the l o c a l  t a x p a y e r s ,  and

W H E R E A S ,  t r a n s f e r r i n g  the b u r d e n  of the c o s t  o f  r e l o c a t i n g  

u t i l i t y  t r a n s m i s s i o n  l i n e s  a n d  p o l e s  to t h e  p u b l i c  s e c t o r  is 
c o n t r a r y  to t h e  p u b l i c  g o o d  and w e l f a r e  o f  the t a x p a y i n g  p u b l i c ,  
and

W H E R E A S ,  t h e r e  is a s t r o n g  p o s s i b i l i t y  t h a t  w i t h  the p a s s a g e  of 
SB 67 it w o u l d  d i s c o u r a g e  m u n i c i p a l i t i e s  in m a n y  c a s e s  from 
t r y i n g  to m a k e  a p p r o p r i a t e  and a d e q u a t e  r e p a i r s  to e x i s t i n g  
s t r e e t s  b e c a u s e  of the a d d i t i o n a l  b u r d e n  and t h e r e f o r e  be 

d e t r i m e n t a l  and p e r h a p s  e v e n  d a n g e r o u s  to the m o t o r i n g  p u b l i c  in 
m a n y  m u n i c i p a l i t i e s .

N O W ,  T H E R E F O R E ,  BE IT R E S O L V E D  BY THE C O U N C I L  OF THE C I T Y  OF 
K E N A I ,  A L A S K A ,  th a t  s a i d  C o u n c i l  go on r e c o r d  u r g i n g  t h e  

T h i r t e e n t h  L e g i s l a t u r e  o f  the S t a t e  of A l a s k a  to d e f e a t  SB 67 on 
the b a s i s  that it a p p e a r s  not to be in the b e s t  i n t e r e s t s  of the 
c i t i z e n s  o f  the S t a t e  o f  A l a s k a ,  and f u r t h e r  t h a t  i m m e d i a t e l y  
a f t e r  the a d o p t i o n  of t h i s  r e s o l u t i o n  the C l e r k  o f  t h e  C i t y  of
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K e n a i  s h a l l  m a i l  c o p i e s  t h e r e o f  to G o v e r n o r  W i l l i a m  J. S h e f f i e l d ,  

S e n a t o r s  D o n  G i l m a n  a n d  P a u l  F i s c h e r ,  R e p r e s e n t a t i v e s  H u g h  
M a l o n e ,  M i l o  F r i t z ,  B e t t e  C a t o  and V e r n  Hu'rlbert; in a d d i t i o n ,  

t h e  C h a i r m a n  a n d  V i c e - C h a i r m a n  o f  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e ,  R e p r e s e n t a t i v e s  W a l t  F u r n a c e  a n d  R i c k  U e h l i n g  and 

C h a i r m a n  a n d  V i c e - C h a i r m a n  of t h e  S e n a t e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e ,  S e n a t o r s  R i c h a r d  E l i a s o n  and B o b  M u l c a h y  as w e l l  as 
t h e  A l a s k a  M u n i c i p a l  L e a g u e .

P A S S E D  BY THE C O U N C I L  OF THE C h d a y
o f  M a r c h ,  198 3 .

R o n a l d  A. M a l s t o n ,  M a y o r

A T T E S T :

OarTet W h e l a n ,  C i t y  C l e r k

i/



CITY OF KENAI
"O il Q xzp ital -A la ik a ,"

P. O . BOX 580 KEN AI. ALASKA 99611 
TELEPHONE 283 - 7535

M a r c h  11, 1 9 8 3

H o n o r a b l e  R i c h a r d  E l i a s o n ,  C h a i r m a n  
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
S t a t e  of A l a s k a  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  E l i a s o n :

In r e s p o n s e  l o  a r e q u e s t  by y o u  d i r e c t e d  t h r o u g h  t h e  A l a s k a  

M u n i c i p a l  L e a g u e  in p r o v i d i n g  y o u  w i t h  i n f o r m a t i o n  on h o w  m u c h  it 
w i l l  c o s t  m u n i c i p a l i t i e s  to p a y  for r e l o c a t i o n  o f  u t i l i t i e s  in 

c o n n e c t i o n  w i t h  m u n i c i p a l  h i g h w a y  p r o j e c t s ,  p l e a s e  c o n s i d e r  «;he 
f o l l o w i n g :

H o m e r  E l e c t r i c  w h i c h  is the p r o v i d e r  of e l e c t r i c a l  p o w e r  for the 
C i t y  o f  K e n a i  a n d  t h e  s u r r o u n d i n g  a r e a s  h a s  i n d i c a t e d  to t h e  C i t y  

t h a t  d u r i n g  the y e a r s  1 9 8 0 ,  1981 a n d  1982, the c o s t  for 

r e l o c a t i n g  t h e i r  u t i l i t y  p o l e s  in c o n j u n c t i o n  w i t h  r o a d  p r o j e c t s  
u n d e r t a k e n  b y  t h e  C i t y  o f  K e n a i  c o s t  in e x c e s s  o f  $ 3 0 0 , 0 0 0 .  In 
a d d i t i o n ,  for t h e  l a s t  h a l f  o f  1 9 8 2 ,  H o m e r  E l e c t r i c  s u b m i t t e d  a 
b i l l  for $ 6 0 , 0 0 0  for a p a r t i c u l a r  r o a d  p r o j e c t  t h a t  the C i t y  h a d  
u n d e r  c o n s t r u c t i o n .

At t h i s  t i m e ,  t h e  C i t y  has. r e f u s e d  to p a y  t h a t  b i l l  and as a 

m a t t e r  of fact, we n o w  fi n d  o u r s e l v e s  in c o u r t  w i t h  t h a t  u t i l i t y  
o v e r  the d i s p u t e  o f  w h e t h e r  or n o t  the u t i l i t y  or the C i t y  is 
g o i n g  to pay t h o s e  c o s t s .  T h e  C i t y ' s  c o n t e n t i o n  is a n d  w i l l  

r e m a i n  u n t i l  d i r e c t e d  o t h e r w i s e  t h a t  the u t i l i t i e s  are in o u r  
r i g h t  of w a y 3  at t h e  s u f f e r a n c e  of the p u b l i c  a n d  t h e r e f o r e  w h e n  

t h e  C i t y  u n d e r t a k e s  a m a j o r  r o a d  r e d e s i g n  or i m p r o v e m e n t  p r o j e c t ,  
the u t i l i t y  s h a l l  b e a r  the c o s t  for m o v i n g  the p o l e s  to c o m p l y  
w i t h  the r o a d  d e s i g n .

In a d d i t i o n  to t h a t ,  in 1982 t h e  C i t y  h a d  a d o w n t o w n  ro a d  p r o j e c t  
for w h i c h  we w e r e  a s p h a l t i n g  a l m o s t  a m i l e  a n d  a h a l f  o f  road, we 
r e q u e s t e d  th a t  H o m e r  E l e c t r i c  b u r y  t h e i r  l i n e s  in th a t  a r e a  on 

the b a s i s  th a t  it w a s  d o w n t o w n  p r o p e r t y .  H o m e r  E l e c t r i c  r e f u s e d  
to b u r y  t h o s e  l i n e s  and we sat d o w n  and n e g o t i a t e d  w i t h  H o m e r  
E l e c t r i c  and the C i t y  e n d e d  up p a y i n g  for t h e  b u r y i n g  of t h o s e  
l m e s  and the c o s t  to t h e  C i t y  w a s  $ 7 5 , 0 0 0 .
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N o w ,  as a m a t t e r  o f  fact, we c o u l d  h a v e  f i x e d  two or t h r e e  of our 

r o a d s  in t h i s  c o m m u n i t y  that d u r i n g  b r e a k u p  n o - o n e  c a n  e v e n  d r i v e  

d o w n ,  c i t i z e n s  h a v e  to p a r k  t h e i r  c a r s  as -far a w a y  as four or 
f i v e  c i t y  b l o c k s  f r o m  t h e i r  h o m e  b e c a u s e  the r o a d s  a r e  in s u c h  
c o n d i t i o n  d u r i n g  b r e a k u p  t h e y  c a n n o t  be t r a v e r s e d .

It is for t h e s e  r e a s o n s  that t h e  C i t y  o p p o s e s  SB 67. The C i t y ' s  
c o n t e n t i o n  is t h a t  it a l w a y s  h a s  b e e n  and s h o u l d  r e m a i n  the 
u t i l i t y ' s  r e s p o n s i b i l i t y  for r e l o c a t i n g  t h e i r  u t i l i t y  l i n e s  w h e n  
t h e  C i t y  is i m p r o v i n g  t h e  h i g h w a y  s y s t e m  f r o m  a s a f e t y  s t a n d p o i n t  
a n d  for a c o n v e n i e n c e  s t a n d p o i n t  for t h e  t r a v e l i n g  p u b l i c  in 

t h e s e  c o m m u n i t i e s .

At t h i s  p o i n t  we h a v e  o n l y  t a l k e d  a b o u t  t h e  e l e c t r i c  u t i l i t y ,  y o u  
m u s t  r e m e m b e r  t h a t  if t h o s e  c o s t s  a r e  r e p r e s e n t a t i v e  for the 

e l e c t r i c  u t i l i t y ,  m o s t  all o f  the t e l e p h o n e  l i n e s  m u s t  be at the 
s a m e  ti m e  m o v e d  a n d  on m a n y  o c c a s i o n s ,  t h e  g a s  l i n e s  also h a v e  to 
b e  m o v e d .  If y o u  m u l t i p l y  $ 3 0 0 , 0 0 0 +  t h e n  the C i t y  o v e r  the l a s t  
t h r e e  y e a r s  w a s  l o o k i n g  at s t o t a l  e x p e n d i t u r e  o f  a p p r o x i m a t e l y  

• 1 m i l l i o n  j u s t  to r e l o c a t e  t h e  u t i l i t i e s  in o r d e r  to p e r m i t  the 
C i t y  to r e p a i r  a n d  m a i n t a i n  t h e  r o a d s  to b e n e f i t  the t r a v e l i n g  

p u b l i c .

It b e c o m e s  o b v i o u s  that a c i t y  of 5 , 0 0 0  p e o p l e  d o e s  not h a v e  the 
k i n d  of m o n e y  n e c e s s a r y  in o r d e r  to do the r o a d w o r k  that we feel 

is our o b l i g a t i o n  and at the s a m e  t i m e  p r o v i d e  t h e  m o n e y  for all 
o f  the u t i l i t i e s  w h i c h  a r e  p r i v a t e  e n t r e p r e n e u r s  and in the 

p r o f i t  m a k i n g  b u s i n e s s .

S i n c e r e l y ,

i

C i t y  M a n a g e r  

W J B / d g

cc: S e n a t o r  D o n  G i l m a n
S e n a t o r  P a u l  F i s c h e r  

R e p r e s e n t a t i v e  H u g h  M a l o n e  
R e p r e s e n t a t i v e  M i l o  F r i t z  

A l a s k a  M u n i c i p a l  L e a g u e



ANCH#tAGE WATER & SEWER (ffiuTIES

3000 Arctic Boulevard 

Anchorage, Alaska 99503 

(907) 277-7622

Tony Knowles 
Mayor

Owned by the Municipality 
o l Anchorage

March 7, 1983

Senator Eliason 
Chairman, labor & Coomerce 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

RE: SB-67

Dear Senator Eliason:

Fran the perspective of water and wastewater facilities, passage of the subject 
legislation should not have a significant impact on the cost of municipal road 
i nprovements.

In Anchorage for example, it is rare when a municipal road improvement impacts 
much more than -the surface or above surface water and wastewater facilities. 
Generally this would include moving fire hydrants, adjusting sewer manhole ele­
vations, adjusting water valve box elevations, etc. These type of relocations 
cost AWWU approximately $100,000 in 1982, a year with significant road improve­
ment activity.

A n  exception to the above would be a situation where a raid improvement project 
necessitated relocating an entire stretch of water or sewer main. Generally 
tliis only occurs when the road grade is lowered so much that freezing becomes a 
potential problem for an existing facility. In these cases relocation could 
cost as much as $100 per lineal foot of pipe, including apurtenances.

If the Anchorage Water and Wastewater Utility can provide any further informa­
tion please contact either myself or Brian Crewdson at 265-5561.

i k V D L i l l l  Urn i j i U i  l i l

General Manager
Anchorage Water & Wastewater Utility

RES/BIC/slr
H/SE

cc: Alaska Municipal League
Patrick Anderson 
John Harshmon
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CITY OF KENAI
"O il C a p ita l A la ik a ''

P. O . BOX 580 KENAI. ALASKA 99511 
TELEPHONE 283 .  7535

M a r c h  3, 1983

H o n o r a b l e  F r a n k  F e r g u s o n  
C h a i r m a n ,  S e n a t e  C o m m u n i t y  and 

R e g i o n a l  A f f a i r s  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A l a s k a

RE: C S S B  67

D e a r  S e n a t o r  F e r g u s o n :

O u r  c o m m u n i t y  is c o n c e r n e d  r e g a r d i n g  the p r e s e n t  l e g i s l a t i o n  to 
a m e n d  AS 1 9 . 2 5 . 0 2 0  in su c h  a m a n n e r  t h a t  the c o s t  of c h a n g e s  for 
r e l o c a t i o n s ^ o f  u t i l i t i e s  c a u s e d  by  r o a d  c o n s t r u c t i o n  w o u l d  be 
p a i d  by the m u n i c i p a l i t i e s .

As y o u  w i l l  r e c a l l ,  S e n a t e  Bi l l  No. 871 i n t r o d u c e d  M a r c h  22, 
1982, p r o p o s i n g  an a m e n d m e n t  to AS 1 9 . 2 5 . 0 2 0  t h a t  w o u l d  h a v e  
i m p o s e d  a f i n a n c i a l  b u r d e n  of  u t i l i t y  r e l o c a t e s  on  the 
m u n i c i p a l i t i e s  w a s  not p a s s e d .  W h i l e  the p r e s e n t  bill d i f f e r s ,  
the p r i m a r y  t h r u s t  is the s a m e  in th a t  it is an a t t e m p t  at 
l e g i s l a t i o n  in d e r o g a t i o n  of the c o m m o n  law p r i n c i p l e  s e t  f o r t h  
in the o v e r w h e l m i n g  w e i g h t  of c a s e  l a w  as s u m m a r i z e d  in S e c t i o n  
232 of o f  39 Am J u r  w h i c h  s t a t e s :

R i g h t s  in s t r e e t s  o r  h i g h w a y s  g r a n t e d  to i n d i v i d u a l s  or 
c o r p o r a t i o n s  a r e  at all t i m e s  h e l d  in s u b o r d i n a t i o n  to 
the s u p e r i o r  r i g h t s  of the p u b l i c .  T h e  G r a n t e e  t akes 
th e m  s u b j e c t  to the p a r a m o u n t  r i g h t  of the p u b l i c  
a u t h o r i t i e s  to g r a d e  and i m p r o v e  the w a y  a n d  to m a k e  
su c h  r e q u i r e m e n t s  and r e g u l a t i o n s  as are n e c e s s a r y  and 
r e a s o n a b l e  in o r d e r  to m a k e  it s u i t a b l e  and c o n v e n i e n t  
for the use of the t r a v e l l i n g  p u b l i c ,  a n d  t h e  G r a n t e e  
m a y  be r e q u i r e d  to a b a n d o n  the use g r a n t e d ,  or to 
r e m o v e  o r  c h a n q e  the l o c a t i o n  of s t r u c t u r e s  e r e c t e d  
u n d e r  the g r a n t ,  w h e n  d e m a n d e d  b y  the p u b l i c  n e c e s s i t y ,  
c o n v e n i e n c e ,  o r  w e l f a r e .  T h i s  p o w e r  of the p u b l i c  
a u t h o r i t y  c a n n o t  be l i m i t e d  by c o n t r a c t .



P r e s e n t l y ,  u n d e r  AS  4 2 . 0 5 . 2 5 1  a u t i l i t y  c o m p a n y  is e n t i t l e d  to a 
p e r m i t  to use of the s t r e e t s ,  a l l e y s  a n d  o t h e r  p u b l i c  w a y s  " u p o n  
p a y m e n t  o f  a r e a s o n a b l e  p e r m i t  fee and o n  r e a s o n a b l e  t e rms and 
c o n d i t i o n s  a n d  w i t h  r e a s o n a b l e  e x c e p t i o n s "  r e q u i r e d  b y  the C i ty. 
A b s e n t  a c o n t r a c t u a l  r e l a t i o n s h i p  to the c o n t r a r y  the a p p l i c a b l e  
la w  is s t a t e d  a t  12 M c Q u i l l i m  M u n i c i p a l  C o r p o r a t i o n s ,  S e c t i o n  
3 4 7 2  in t h a t  " t h e  G r a n t e e  o f  a f r a n c h i s e  to use t h e  s t r e e t s  t a k e s  
it s u b j e c t  to the r i g h t  of the m u n i c i p a l i t y  to m a k e  p u b l i c  
i m p r o v e m e n t s  w h e n e v e r  and w h e r e v e r  the p u b l i c  i n t e r e s t  d e m a n d s ,  
and if the i m p r o v e m e n t  c a u s e s  i n j u r y  to the c o m p a n y ,  as by  
r e q u i r i n g  it to r e l a y  or c h a n g e  the l o c a t i o n  o f  its p i p e s ,  
t r a c t s ,  o r  p o l e s ,  or  o t h e r w i s e ,  the G r a n t e e  of t h e  f r a n c h i s e  
c a n n o t  r e c o v e r  d a m a g e s  f r o m  a m u n i c i p a l i t y  t h e r e f o r . "  M c Q u i l l i m  
f u r t h e r  m a i n t a i n s  in S e c t i o n  3 4 . 7 4  (a) that "t h e  f u n d a m e n t a l  
c o m m o n - l a w  r i g h t  a p p l i c a b l e  to f r a n c h i s e s  a n d  s t r e e t s  is that the 
u t i l i t y  c o m p a n y  m u s t  r e l o c a t e  its f a c i l i t i e s  and p u b l i c  s t r e e t s  
w h e n  c h a n g e s  a r e  r e q u i r e d  b y  p u b l i c  n e c e s s i t y .  A c c o r d i n g l y ,  it 
is g e n e r a l l y  h e l d  t h a t  the m u n i c i p a l i t y  m a y  r e q u i r e  a c h a n g e  in 
t h e  l o c a t i o n  o f  p i p e s  o r  o t h e r  u n d e r g r o u n d  f a c i l i t i e s  of the 
G r a n t e e  of the f r a n c h i s e  w h e r e  p u b l i c  c o n v e n i e n c e  or s e c u r i t y  
r e q u i r e s  it, e v e n  at the G r a n t e e ' s  o w n  e x p e n s e , . . . . " .

T h e  r e c e n t  s u c c e s s  o f  the u t i l i t y  i n d u s t r y  in t h e  c a s e  o f  
C h e s a p e a k  and P o t o m a c  T e l e p h o n e  C o m p a n y  of V i r g i n i a  vs. L a n d r i e u  
6 74 Fed S e c o n d  298 (1982) w h e r e i n  p u b l i c  u t i l i t i e s  c r e a t e d  u n d e r  
s t a t e  l a w  w e r e  f o u n d  to q u a l i f y  as " d i s p l a c e d  p e r s o n s "  u n d e r  the 
U n i f o r m  R e l o c a t i o n .A s s i s t a n c e  and Re a l  P r o p e r t y  A c q u i s i t i o n s  
P o l i c y  A c t - o f  1 970, s o  as to e n t i t l e  t h e m  to r e i m b u r s e m e n t  for 
r e l o c a t i o n  c o s t s  s e e m s  to h a v e  p r e c i p i t a t e d  s o m e  s o r t  of 
c o n c e r t e d  a c t i v i t y  on the u t i l i t y  i n d u s t r y ' s  p a r t  to c h a n g e  the 
i n g r a i n e d  long s t a n d i n g  c o m m o n  law r u l e s  of the g a m e .  T h e  
c o p y  of the a t t a c h e d  c o m m u n i c a t i o n  f r o m  the
N a t i o n a l  I n s t i t u t e  o f  M u n i c i p a l  L a w  O f f i c e r s  d a t e d  J a n u a r y  26, 
1 9 83, is i n d i c a t i v e  o f  a n a t i o n a l  c o n c e r n  
r e g a r d i n g  the p o t e n t i a l  e c o n o m i c  i m p a c t  of a s s e s s i n g  
m u n i c i p a l i t i e s  for u t i l i t y  r e l o c a t e s .

We r e s p e c t f u l l y  r e q u e s t  th a t  no l e g i s l a t i o n  be p a s s e d  w h i c h  w o u l d  
b u r d e n  m u n i c i p a l i t i e s  w i t h  the c o s t  of u t i l i t y  r e l o c a t e s ,  T h a n k  
y o u  in a d v a n c e  for y o u r  a s s i s t a n c e  and c o o p e r a t i o n  in this 
m a t t e r .

R RrTr^r* (-Fill 1 v  V Q  U C S  ,

C i t y  A t t o r n e y  

T R / d g

c c :  S e n a t o r  D o n  G i l m a n

S e n a t o r  P a u l  F i s c h e r
R e p r e s e n t a t i v e  M i l o  F r i t z
G i n n y  C h i t w o o d ,  A l a s k a  M u n i c i p a l  L e a g u e
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C O U N C IL - M A N A G E R  G O V E R N M E N T  

P.O. BOX 1368 • PHONE (907) 745-3271 
PALM ER. A LA S K A  99645

February 7, 1983

The Honorable Richard Eliason 
Alaska State Senate 
State Capitol 
Pouch V
Juneau, Alaska 99811

The City of Palmer opposes SB-fr9"in its entirety and for good reason.

Matanuska Telephone Association (MTA) has operated since 1972 without a franchise 
with the City of Palmer after the original franchise lapsed after tv/enty years.
During the last tei. years plus, MTA has embarked upon an underground burial program 
without obtaining permits or approval of the City for use of their right of way. .

While Matanuska Electric Association has had a franchise since 1952 and renewed 
this in 1972. The MEA franchise stipulates that all relocations will be at their 
expense.

MTA's burial program may have not been too bad if they would have stayed adjacent
to the property line as the municipal code spells out, but this was not the case.

Last September, we let contracts for paving of various streets using per capita 
money as seed money for special assessment districts. From the onset of construction 
we had problems. In one street, we had cable buried, from the left to right 
at 6'-0"±, 12'-0"± and 18'0"± in a sixty (60) foot right of way. Since this street- 
according to our Comprehensive Plan is designated as a residential collector street 
its design width is forty four (44) feet back of curb to back of curb. The bill MTA 
has sent to the City of Palmer for relocating approximately six hundred (600) feet 
in this situation is $19,329.06.

In addition to this sum, we received a bill from the cable television installation ' 
company for damages too.

Now, this brings up another item. Prior to the cable television installation, we 
advised the contractor along with MTA representatives that the cable should be buried 
no more than six (6) feet from the property line and all street crossings to be a 
minimum three (3) feet deep. This was sent formally tp MTA in the form of a letter. 
Since MTA hired a private contractor for this work, it was the private contractor's 
goal to bury as much as soon as possible. Even though every single parcel of
land in the City has been surveyed at one time or the other, neither MTA nor the
private contractor took the time to locate any property pins. There were instances 
we had them relocate cable since they were we11 beyond the six feet. Their 
reasoning was that they measured off the centerline of our dirt streets. Even so, 
the centerline of a street is not always the centerline of the right of way. This 
is especially true of non-permanent streets.

RE: SB

Dear Senator Eliason
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Further, the cable drop services to the residents which crossed the street were 
buried less than one (1) foot deep. MTA was advised of this fact and they said to 
cut the service as they are in the wrong.

On another street that was bid in the September street bid package, MTA has billed us 
$22,248.55 for relocation expense when the cable meandered through the right of way • • 
up to twelve (12) feet into the right of way and was from six (6) inches to two (2) 

feet deep.

On another street, v/e were billed $2,414.79 for cable relocation that varied from 
being on private property to ten (10) feet into the right of way to avoid bushes and 
branches. The reason for these costs being so small is that the street was not located 
in the center of the right of way and the shifting of the street did not cause 
as much relocation as normal, besides it was in an open area lacking of vegetation.

These costs will add between five and fifteen (5-15%) percent to the project cost 
depending upon street design. Each street will vary with the degree of encroachment.

We would agree that if utilities were placed in accordance with a permit issued by the 
City or Municipality and relocation was at our request, then we wouid be willing to 
pay for the costs. But to absolve the utilities, as in our case, Matanuska Telephone 
Association and Matanuska Electric Association, cf prior helter skelter installation 
is inequitable and unjustified.

This naturally is'*a concern to the utility companies as they, in most cases, have 
gone about placing their utilities without care for proper placement.

Now with the possibility of natural gas being brought into many parts of the Matanuska 
Valley, utility corridor placement plays a larger role especially in the City of Palmer.

When the City of Palmer installs water, sewer or storm sewer, v/e engage the services 
of a professional engineer to design and stake out the construction to insure proper 
alignment and grade. It increases our costs marginally, but this is what all 
utilities should be required to do and we wouldn't have the conflicts that now exist. 
Anyone can draw lines on paper but the field installation is where it counts.

The problems and costs previously cited caused contractor delays which may or may not 
show up in the final construction costs since only the excavation and sub-base were 
completed last fall.

As City Manager of Palmer and Secretary-Treasurer of the Alaska Municipal Manager's 
Association, I urge you to vote against this bill in its present form.

Should you have any questions, please contact me.

Yours truly,

David L. Soulak 
City Manager 
City of Palmer

cc: Senator Jalmar Kerttula Representative Barbara Lacher
Representative Ron Larson Ginny Chitwood, AML
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Law Officers
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1000 Connecticut Avenue. N .W .. Suite S00. Washington. D-.C. 20036 (202) 466-5424 

N a tio n a l M un ic ipa l L itigation  C en te r o f  the  N atio n a l M unicipal Legal D efense F und

PR E S ID E N T
H EN RY  W . U N D E R H IL L . JR . 
City Attorney 
Charlotte. North Caro lin i

J a n u a r y  26, 1983 *

F IR ST  V IC E  PR ES ID EN T  
BEN JA M IN  L . BRO W N  
City Solicitor 
Baltimore, Maryland

D e a r  N I M L O  M e m b e r :

SEC O N D  V ICE  PR E S ID E N T  
J. LA M A R  SH E LLEY  
City Attorney 
Me>a, Arizona

W e  a r e  c o m p i l i n g  i n f o r m a t i o n  a b o u t  the p o t e n t i a l  e c o n o m i c  
i m p a c t  of a r e c e n t  F o u r t h  C i r c u i t  d e c i s i o n  o n  m u n i c i p a l i t i e s  
n a t i o n w i d e .  The d e c i s i o n  in C & P  T e l e p h o n e  Co. v. L a n d r i e u ,
6 74 F , 2 d  298 (4th Cir. 1982), if u p h e l d ,  w i l l  m e a n  t h a t  p u b l i c  
u t i l i t i e s  c r e a t e d  u n d e r  s t a t e  l a w  m a y  q u a l i f y  as " d i s p l a c e d

T H IR D  V ICE  PR E S ID E N T  
JOHN  \V . W ITT  
City Attorney 
San Diego. California

p e r s o n s "  u n d e r  the U n i f o r m  R e l o c a t i o n  A s s i s t a n c e  a n d  R e a l  Pro-.
p e r t y  A c q u i s i t i o n  P o l i c i e s  A c t  o f  1970, so as to e n t i t l e  t h e m  
to r e i m b u r s e m e n t  for t h e  c o s t  of r e m o v i n g  e q u i p m e n t  f r o m  public

T R E A SU RE R  
RO Y D. BATES 
City Attorney 
Columbia. South Carolina

r i g h t s - o f - w a y  to a c c o m m o d a t e  p r o j e c t s  f u n d e d  w i t h  f e d e r a l  
m o n i e s .  On J a n u a r y  17, 1983, t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t

G E N E R A L  C O U N SE L  
C H A RLES  S. RH YN E 
Washington. D .C .

g r a n t e d  c e r t i o r a r i  to r e v i e w  t h e  F o u r t h  C i r c u i t  r u l i n g  i n  this 
c a s e  (N o r f o l k  R e d e v e l o p m e n t  a n d  H o u s i n g  A u t h o r i t y  v. C&P 
T e l e p h o n e  Co. of V i r g i n i a ,  No. 8 1 - 2 3 3 2 ) .

TRU STEES :
G E O RG E  AG NO ST
City Attorney
San Francisco. California
JAM ES B. BRENNAN  
City Attorney 
Milwaukee, Wisconsin

T h e r e  is 'concern a b o u t  the p o t e n t i a l  i m p a c t  of  the d e -  
_oision on the a v a i l a b i l i t y  o f  r e d e v e l o p m e n t  f u n d s  if, c o n t r a r y  
to s t a t e  c o m m o n  law, u t i l i t i e s  a r e  to b e  r e i m b u r s e d  for the 
c o s t  o f  r e l o c a t i n g  u t i l i t y  f a c i l i t i e s  f r o m  p r o j e c t  ar e a s .
F o r  e x a m p l e ,  in t h e  N R H A  v. C & P  Tel. Co. c a s e ,  p r o j e c t i o n s
a r e  t h a t  t h e  u t i l i t y ' s  c l a i m  c o u l d  r e a c h  $1 m i l l i o n  w i t h  
i n t e r e s t  a c c r u e d  s i n c e  the m i d - 1 9 7 0 ' s .

M A RV A JO N ES  BRO O KS 
City Attorney 
Atlanta, Georgia
RO G ER  F . C U TLER  
City Attorney 
Salt Lake City, Utah
D O U G LA S  N. JEW E TT  
City Attorney 
Seattle, Washington
A N A LE S I.IF  M UN CY 
City Attorney 
Dallas, Tc ias
JOSEPH  R. N IEM A N N  
City Counselor 
St. Louis, Missouri

In o r d e r  t o  d e t e r m i n e  the i m p l i c a t i o n s  o f  the F o u r t h  
C i r c u i t  r u l i n g ,  w e  a s k  t h a t  a l l  N I M L O  m e m b e r s  t a k e  t i m e  to 
a n s w e r ,  e i t h e r  a f f i r m a t i v e l y  o r  n e g a t i v e l y ,  the q u e s t i o n s  in 
t h e  s h o r t  s u r v e y  on t h e  b a c k  o f  t h i s  l e t t e r .  The i n f o r m a t i o n  
g a t h e r e d  f r o m  y o u r  r e s p o n s e s  w i l l  be c o m p i l e d  for u s e  e i t h e r  ii 
a n y  N I M L O  a m i c u s  b r i e f  t h a t  m a y  b e  a p p r o v e d  a n d  p r e p a r e d  o r  by 
t h e  p e t i t i o n e r  A u t h o r i t y  o r  o t h e r  a m i c i  i n v o l v i n g  in t h e  case. 
B E C A U S E  T H E  B R I E F I N G  S C H E D U L E  R E Q U I R E S  T H A T  A N Y  S U C H  I N F O R M A­
T I O N  T O  BE C O N S I D E R E D  BY T H E  C O U R T  M U S T  BE P R E S E N T E D  B Y  M A R C H  
3, W E  R E Q U E S T  T H A T  Y O U R  R E S P O N S E S  BE M A I L E D  T O  T H E  N I M L O  W A S H­
I N G T O N  O F F I C E  A T  T H E  A B O V E  A D D R E S S  BY F E B R U A R Y  1 0 ( p o s t m a r k  date!

W A LTER  M. PO W ELL  
Municipal Counvclor 
Oklahoma City. Oklahoma

FR E D E R IC K  A. O. SCH W A RZ . 
Corporation Cuunicl
New vori..N;rrjcrw/HD

JR

W h i l e  w e  r e a l i z e  t h a t  th i s  is a s h o r t  t u r n a r o u n d  time, 
w e  h o p e  t h a t  y o u  w i l l  u n d e r s t a n d  the c i r c u m s t a n c e s  a n d  n e e d  
for u r g e n c y .  As in the p a st, the i n f o r m a t i o n  p r o v i d e d  to the 
c o u r t  b y  N I M L O  m e m b e r s  m a y  h a v e  s i g n i f i c a n t  p e r s u a s i v e  v a l u e  
in t h i s  c ase.

W ILL IA M  II TA IJRE 
Corporation Courwel’ 7 
Kankakee, Hnnon

S i n c e r e l y ,

W ILL IA M  Y l l !O f tW rd £ .TJR. 
City Attorney.;’.' f-'F  •
Durham, North Carolina

C A j u .

M AX P. ZA LL  
City Attorney 
Denver. Colorado C S R : c r j

C h a r l e s  S. R h y n e  
G e n e r a l  C o u n s e l

M id-year Sem inar. W ashington, D .C ., M ay 8-10, 1983 
4Sth A nnual C onference, M ilw aukee, W isconsin, A ugust 17-20, 1983
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1. Does state law provide public utilities are responsibly^

for the costs of removing their equipment from public rights- _
of-way at the request of the municipality? / T  yes ,T7 no /~7don11 knew

a.) Are relocation costs considered by the state regulatory _  _
agency responsible for approving utility rates? /~7 yes f j  no f f j don't know

2. Does the grant of a franchise to a public utility by your 
municipality carry an express provision concerning liability 
for the cost of removing above ground utility equipment at
the municipality's request? f j  yes X T  no /~J don't know
If so,
a.) The utility must bear the cost. _ f~ J  yes f j  no /~7 don't know

b.) The municipality will reimburse the utility for _ __
relocation cost. / / yes /~7 no / / don't know .

• c.) Does the same provision apply to removal of _
underground equipment? • f j  yes / / no [ J  don't know

3. Has a public utility ever requested reimbursement of re­
location costs from your municipality or any separate __ __
governmental entity serving part of your municipality? /XT yes / / no / / don't knew

If so, equipment above ground / T  underground / / den11 knew / / ’
name of action ____________ -_____________  -_________________________
highest level of decision P r e s e n t l y  b e f o r e  t h e  t h e  A l a s k a  P u b l i c  U t i l i t i e s
cite, if reported case ________________________________________________ Com mission
disposition, including any amounts awarded ___________________________

4. Are any such claims (see h3) for relocation expenses currently
pending? X T  yes / T  no

If so, equipment above ground X T  underground / T  don't know / T
a.) name of action _______________________________________________________

court or agency in which filedA l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  
date claim filed

A M O U N T  O F  CLAIM r 0 ,0 0 0  +

b.) Did the 4th Circruc decision in C&P Tel. Co. v. Landricu
served as a catalyst to encourage this claim? /  / ye s / / no don't knew

Do you forsee a possibility of any such claims (see S3)

being made in connection wit h specific projects? y X 7 yes / /  no / T  don't knew

If so, equipment above ground y  underground x T 7 don't know / ~  

kind of  project ____________________________________________________

cateqory of  federal funding__________________________________________

**potential amo'.nt of  c la im  (will not be reported publicLy wi t h  

an y specific reference as to origin) u n k n o w n  ____________

6. Conrants o r  suggestions:

E X C L O S E D  P LEASE  FIXD A COPY OF  SB 67 PRESENTLY BEFORE  THE 
A L A S K A  L EG I SL A TU R E

Signed: name T i m R o g e r s   .__  title C i t y  A t t o r n e v
municipality Citv oi Kenai date 2/8/83

- P le a s e  return to: NU1LO, Suite 800, 1000 Connecticut Avanue, N . W . , Kashincton, DC 20036



C. R. BALDWIN
ATTORNEY

P. O . BOX 4210 
KENAI. ALASKA 99611 

T ELEP H O N E  (9071283-7167

M a r c h  1 8 , 1 9 8 3

S e n a t o r  D o n  G i l m a n  
P o u c h  V, M a i l  S t o p  31 0 0  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  Don:

I n o t e  t h a t  t h e  a b o v e  b i l l  is n o w  in t h e  C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e .  P l e a s e  g i v e  s e r i o u s  
c o n s i d e r a t i o n  to a f a v o r a b l e  r e p o r t  t o  t h e  b i l l .  H o m e r  
E l e c t r i c  h a s  g o t t e n  i n t o  a r e a l  b i n d  w i t h  t h e  C i t y  o f  K e n a i  
d u e  to t h e  s i g n i f i c a n t  i n c r e a s e  in  r o a d  c o n s t r u c t i o n  w h i c h  
h a s  b e e n  f u n d e d  p r i m a r i l y  b y  t h e  S t a t e .  T h e  C i t y  h a s  n o t  
a l l o c a t e d  a n y  p o r t i o n  o f  t h o s e  p r o c e e d s  to t h e  c o s t s  of  
r e l o c a t i n g  u t i l i t i e s  a n d  h a s  c a l l e d  u p o n  H o m e r  E l e c t r i c  to 
m o v e  t h e  u t i l i t i e s  a n d  t o  b e a r  t h e  c o s t s .  O b v i o u s l y  t h e  c o s t s  
d o n ' t  g o _ a w a y  t h e y  j u s t  s p r e a d  o v e r  a l a r g e r  r a t e  b a s e .  
F o r t u n a t e l y  t h e  r e s t  o f  t h e  c i t i e s  o n  t h e  P e n i n s u l a  h a v e  
n o t  t a k e n  t h i s  p o s i t i o n  b u t  j u s t  a q u i c k  r e v i e w  o f  t h e  C o m m o n  
L a w  c o n v i n c e s  me t h a t  t h e y  m i g h t  b e  w i t h i n  t h e i r  l e g a l  r i g h t s  
to d o  so.

A t  the p r e s e n t  t i m e  t h e  c l a i m  b y  H E A  a g a i n s t  t h e  
C i t y  is w e l l  o v e r  $ 1 5 0 , 0 0 0 . 0 0 ,  a n d  the m a t t e r  is b e i n g  
d e t e r m i n e d  by  t h e  P u b l i c  U t i l i t i e s  C o m m i s s i o n  w h i c h  h a s  
j u r i s d i c t i o n  o v e r  t h e  p u r c h a s e  c o n t r a c t  b e t w e e n  H E A  a n d  the 
C i t y .  A n y  d e t e r m i n a t i o n  b y  t h e  P U C  w i l l  n o t  a f f e c t  t h e  
r e l a t i o n s h i p  o f  H E A  w i t h  t h e  o t h e r  c i t i e s  b e c a u s e  b a s i c a l l y  
the P U C  is o n x y  b e i n g  a s k e d  t o  i n t e r p r e t  the c o n t r a c t  u n d e r  
w h i c h  H E A  is p u r c h a s i n g  t h e  o l d  K C L  s y s t e m .

It m a k e s  m o r e  s e n s e  a n d  w i l l  be l e s s  e x p e n s i v e  in t h e  
l o n g  r u n  if the c i t i e s  w i l l  f u n d  the c o s t s  o f  r e l o c a t i o n  
u p  f r o n t  i n s t e a d  o f  r e q u i r i n g  the U t i l i t i e s  t o  d o  t h e  work, 
a d v a n c e  t h e  m o n e y ,  a n d  t h e n  a t t e m p t  at s o m e  l a t e r  d a t e  to



HMMnflHA

S e n a t o r  D o n  G i l m a n  
M a r c h  18, 1 9 8 3  
P a g e  T w o

c o l l e c t  t h a t  m o n e y  t h r u  a r a t e  i n c r e a s e .

T h a n k s  f o r  y o u r  a t t e n t i o n  t o  a s u b j e c t  w h i c h  is a v i t a l  
c o n c e r n  to H o m e r  E l e c t r i c .

V e r y  t r u l y  y o u r s

a /
C. R. B A L D W I N

C R B / h s

c c : B. K e n t  W i c k ,  G e n e r a l  M a n a g e r
H o m e r  E l e c t r i c  A s s o c i a t i o n ,  Inc.

Sen. P a u l  F i s c h e r  
Rep. M i l o  F r i t z  
Rep. H u g h  M a l o n e  
Rep. B e t t e  C a t o



CITY OF KENAI
"O il GasfUlal of AIgaJzo,"

P. O . &OX MO KENAI. ALASKA 99611 
TELEPHONE 283 • 7535

M a r c h  21, 1 9 8 3

H o n o r a b l e  R i c h a r d  El.iason
C h a i r m a n ,  S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

P o u c h  V
J u n e a u ,  AK 9 9 8 1 1

D e a r  S e n a t o r  E l i a s o n :

P e r  r e q u e s t  o f  t h e  K e n a i  C i t y  C o u n c i l ,  I am f o r w a r d i n g  t o  y o u

a c o p y  of:

R e s o l u t i o n  8 3 - 3 2  - R e q u e s t i n g  the L e g i s l a t u r e  n o t  t o  
b u r d e n  lociVl g o v e r n m e n t  w i t h  a d d i t i o n a l  a n d  u n n e c e s s a r y  c o s t s  
in b u i l d i n g ,  m a i n t a i n i n g  or r e p a i r i n g  r o a d s  w h i c h  a r e  t h e  
r e s p o n s i b i l i t y  of l o c a l  g o v e r n m e n t  by p a s s i n g  SB 67 w h i c h  
f o r c e s  m u n i c i p a l i t i e s  to p a y  t h e  c o s t s  of r e l o c a t i n g  u t i l i t y  
p o l e s  a n d / o r  l i n e s  in c o n j u n c t i o n  w i t h  any of t h e  

m u n i c i p a l i t i e s '  r o a d  p r o j e c t s .

S i n c e r e l y ,

0  OyV'jlf'
// J a n e t  W h e l a n  

v C i t y  C l e r k

jw



S u g g e s t e d  by: C i t y  C o u n c i l

C I T Y  OF K E N A I

R E S O L U T I O N  NO'-; 8 3 - 3 2

A R E S O L U T I O N  OF THE C O U N C I L  OF THE C I T Y  OF K E N A I ,  A L A S K A  
R E Q U E S T I N G  THE T H I R T E E N T H  L E G I S L A T U R E  OF THE S T A T E  OF A L A S K A  NOT 
TO B U R D E N  L O C A L  G O V E R  M E N T  W I T H  A D D I T I O N A L  A N D  U N N E C E S S A R Y  C O S T S  

IN B U I L D I N G ,  M A I N T A I N I N G  OR R E P A I R I N G  R O A D S  W H I C H  A R E  THE 
R E S P O N S I B I L I T Y  OF L O C A L  G O V E R N M E N T  BY P A S S I N G  SB 67 W H I C H  F O R C E S  
M U N I C I P A L I T I E S  TO P A Y  THE C O S T S  OF R E L O C A T I N G  U T I L I T Y  P O L E S  
A N D / O R  L I N E S  IN C O N J U N C T I O N  W I T H  A N Y  OF THE M U N I C I P A L I T I E S '  R O A D  

P R O J E C T S .

W H E R E A S ,  the c o m m o n  l a w  in the S t a t e  o f  A l a s k a  h a s  a l w a y s  b e e n  

t h a t  w h e n  a m u n i c i p a l i t y  r e q u e s t e d  a u t i l i t y  to m o v e  its p o l e s  or 
l i n e s  in c o n j u n c t i o n  w i t h  a r o a d  p r o j e c t  u n d e r t a k e n  by s a i d  
m u n i c i p a l i t y ,  t h a t  c o s t  h a s  b e e n  b o r n e  by the u t i l i t y  

c o m p a n y ,  and

W H E R E A S ,  the p a s s a g e  of SB 67 w i l l  o n l y  b u r d e n  l o c a l  t a x p a y e r s  
w i t h  a d d i t i o n a l  c o s t s  w h i c h  in the p a s t  h a v e  n o t  b e e n  b o r n e  by 

th e  l o c a l  t a x p a y e r s ,  and

W H E R E A S ,  e l e c t r i c  u t i l i t i e s  h a v e  b e e n  p r o v i d e d  an e a s e m e n t  a l o n g  

s a i d  r o a d s  b y  m u n i c i p a l i t i e s  w i t h o u t  any c o s t  to t h e  u t i l i t y ,

W H E R E A S ,  t h e  u t i l i t y  w i l l  be a m a j o r  b e n e f a c t o r  f r o m  SB 67 at the 

e x p e n s e  of the l o c a l  t a x p a y e r s ,  and

W H E R E A S ,  t r a n s f e r r i n g  the b u r d e n  of the c o s t  o f  r e l o c a t i n g  
u t i l i t y  t r a n s m i s s i o n  l i n e s  and p o l e s  to the p u b l i c  s e c t o r  is 
c o n t r a r y  to the p u b l i c  g o o d  and w e l f a r e  of the t a x p a y i n g  p u b l i c ,  

and

W H E R E A S ,  t h e r e  is a s t r o n g  p o s s i b i l i t y  th a t  w i t h  the p a s s a g e  of 
SB 67 it w o u l d  d i s c o u r a g e  m u n i c i p a l i t i e s  in m a n y  c a s e s  fr o m  
t r y i n g  to m a k e  a p p r o p r i a t e  and a d e q u a t e  r e p a i r s  to e x i s t i n g  
s t r e e t s  b e c a u s e  of the a d d i t i o n a l  b u r d e n  and t h e r e f o r e  be 

d e t r i m e n t a l  and p e r h a p s  e v e n  d a n g e r o u s  to tie m o t o r i n g  p u b l i c  in 
m a n y  m u n i c i p a l i t i e s .

N O W ,  T H E R E F O R E ,  BE IT R E S O L V E D  BY THE C O U N C I L  OF T H E * C I T Y  OF 
K E N A I ,  A L A S K A ,  t h a t  s a i d  C o u n c i l  go on r e c o r d  u r g i n g  the 

T h i r t e e n t h  L e g i s l a t u r e  of the S t a t e  o f  A l a s k a  to d e f e a t  SB 67 on 
the b a s i s  t h a t  it a p p e a r s  not to be in the b e s t  i n t e r e s t s  of the 
c i t i z e n s  o f  the S t a t e  of A l a s k a ,  and f u r t h e r  th a t  ..^mediately 
a f t e r  the a d o p t i o n  of t h i s  r e s o l u t i o n  the C l e r k  of the C i t y  of



K e n a i  s h a l l  m a i l  c o p i e s  t h e r e o f  to G o v e r n o r  W i l l i a m  3 . S h e f f i e l d ,  

S e n a t o r s  D o n  G i l m a n  a n d  P a u l  F i s c h e r ,  R e p r e s e n t a t i v e s  H u g h  
M a l o n e ,  M i l o  F r i t z ,  B e t t e  C a t o  and V e r n  H u r l b e r t ;  in a d d i t i o n ,  

the C h a i r m a n  a n d  V i c e - C h a i r m a n  o f  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e ,  R e p r e s e n t a t i v e s  W a l t  F u r n a c e  and R i c k  U e h l i n g  and 
C h a i r m a n  a n d  V i c e - C h a i r m a n  of the S e n a t e  Lab<:*r a n d  C o m m e r c e  
C o m m i t t e e ,  S e n a t o r s  R i c h a r d  E l i a s o n  and B o b  j l c a h y  as w e l l  as 
t h e  A l a s k a  M u n i c i p a l  L e a g u e .

P A S S E D  BY T H E  C O U N C I L  OF THE C h d a y
of M a r c h ,  1 9 8 3 .

R o n a l d  A. M a l s t o n ,  M a y o r

A T T E S T :

3 “t W h e l a n ,  C i t y  C l e r k



Anchorage Telephone Utility
600 E A S T  36 TH A V E N U E , A N C H O R A G E ,  A L A S K A  99503-6041 

T E L E P H O N E  (907) 564-1000 
Te lex  090-25-100 

Fa cs im ile  (907) 561-1703

Owned by the 
M unicipality 

of Anchorage
T o n y  K n o w l e s ,  

M a y o r

March 18, 1983

Senator Eliason 
Chairman, Labor &  Commerce 
Alaska State Legislate 3 
Pouch V
Juneau, A K  99811

Dear Senator Eliason:

Th e passage of S B  67 will resolve a long standing disparity between the Federal 
and State laws on one hand, and local government policies on the other hand, 
as to reimbursements to utilities when they are required to relocate installed 
facilities to accommodate road and highway construction.

T h e  Federal and State governments have historically reimbursed local utilities all 
reasonable costs associated with such relocation requests. The Municipality of
Anchorage, for one, has refused such reimbursement.

Passage of SB 67 will be of significant, positive benefit to all Municipal utilities 
and their customers. No  longei* will the utilities have to bear unreasonable 
expenses incurred due to the failure of local governments to properly ..bsorb 
relocation costs as a rightful part of their projects. Also rectified is the im­
proper assignment of such relocation costs to all customers of a particular 
utility wh en  only those living within a particular road improvement district or
along a particular street m ay actually receive the benefits.

Re: S B -67

Cordially,

A N C H O R A G E  T E L E P H O N E  U T IL IT Y

A. C. Pistorius 
General Manager

cc: Patrick Anderson, Legislative Affairs
Gary Tucker, Assistant Municipal Attorney 
Executive Manager, Public Utilities 
. laska Municipal League

W 1 0  A A 1



C 5 3 T T Y  O I F  P A L M E K
C O U N C IL - M A N A G E R  G O V E R N M E N T  

P.O. BOX 1358 • PHONE (907) 745-3271 
PALM ER, A LA SK A  99645

March 21, 1983

The Honorable Richard I. Eliason 
State Capitol 
Pouch V
Juneau, Alaska 99811

RE: CS for Senate Bill No. 67

Dear Senator Eliason,

During our discussion this past Saturday, March 19, 1983 in Anchorage, I pointed 
out a question of service life of a facility.

Since the majority of the state is under the Rural Electrification Administration 
rules, the service life of a facility is thirty-five (35) years. In a relocation 
that may be borne either by the State or Municipality, there is no credit allowed for 
the.expanded service life of a facility.

I would recommend that your committee consider this service life in your bill so 
that this credit is included in the applicable relocation costs. Beyond 
the service life, there should be no relocation costs.

Should you have any questions, please contact me.

Yours truly,

—  —

David L. Soulak 
City Manager 
City of Palmer

Dl.S/cac

cc: Senator Kerttulo
Representatives Larson and Lacher 
Alaska Municipal League
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B IL L  S H E F F IE L D ,  G O V E R N O R

D E P A R T M E N T  O F  T R A N S P O R T A T IO N  A N D  PU B L IC  F A C IL IT IE S

omcc or m  comssioum 

April 27, 1983 

Re: CSSB 67 (L&C) am

p o u c h  z
JUNEAU. ALASKA 99811 
IT ELEX  45-328)

The Honorable Frank R. Ferguson 
Chairman, Community and Regional 

Affairs Committee 
Alaska State Senate 
Pouch V
Juneau, Alaska 99811 

Dear Mr. Chairman:

Attached is the Department's position on CSSB 67 am relating to relocation of 
utility facilities due to municipality roadway construction.

Ibis legislation would provide utility relocation standards in municipalities 
similar to those presently required for our Department's highway construction. 
This bill, however, does not affect this Department's current operations and 
construction procedures.

While we see a need for this bill and can support it as it is presently written, 
we recommend that contact be made with the Alaska Municipal League and the 
individual Alaska municipalities for their views.

Sincerely,

Daniel A. Case> 
Commissioner

DAC/JJ S/BRF/ps 

Attachment

cc: Alaska Municipal League
Emil Notti, Legislative Assistant 

Office of the Governor 
Bruce R. Freitag, Stand. & Tech. Svs, Statewide 
Fred J. Seeger, Deputy Commissioner 
John J. Simpson, Acting Director,

Stai>dards and Technical Services

2BA-T1LH



POSITION PAPER OF DOT&PF ON CSSB 67 (L&C) am 
(Utility Relocation)

This legislation in its present form (CSSB 67 (L&C) am) will not affect the 
current State Statutes regulating the procedures and operation of the Depart­
ment of Transportation and Public Facilities.

It would require municipalities to treat utility relocation, incident to 
roadway construction, in a manner similar to that currently required for 
construction of State highways and should provide the following:

1. Faster project completion since the utility would be assured of 
relocation funds thus reducing potential delays caused if the 
utility is required to find its own funding to perform the required 
relocation work;

2. Protection for the utility consumer from rate increases that could 
be caused from utility relocation expenses; and

3. Better assurance that original utility facility installations would 
be made to proper standards and that the applicable utility permts/ 
easements would be obtained for those facilities within roadway 
rights-of-way.

Since this legislation requires municipalities to pay the costs for any 
change, relocation, or removal, of utility facilities necessitated by roadway 
construction, the Alaska Muncipal League and the individual Alaska municipali­
ties should be contacted for their views.

It should be noted that the Department has had trouble with the present 
wording of Sec. 4. AS 19.25.020 (c) as the phrase "...notwithstanding the 
terms or provisions of any existing permit, agreement, regulation or statute 
to the contrary." has been interpreted that no special condition regarding 
relocation costs on previously issued permits would be valid. This may also 
then affect municipalities which have allowed conditional utility installation 
permits within their rights-of-way to provide for certain rapid system 
expansions where code wasn't in all cases followed. If this situation exists 
within a municipality, they may, under the proposed statute, be liable for 
higher relocation costs than would normally be allowed. Therefore, it is 
recanmended that the phrase in question be deleted frcm any new legislation .



S E N A T E  A M E N D M E N T

B y   S e n a t o r  G i l m a n

C o m m i t t e e  S u b s t i t u t e  for SENATE B IL L  No, 67 (L&C)

_____________________________________ HOUSE B IL L  No. _ _ _ _

P ag e: 2 a f t e r  Line: 11

I n s e r t  n e w  s e c t i o n  5.

* S e c t i o n  5. A.S. 1 9 . 4 5 . 0 0 1 ( 4 )  is a m e n d e d  t o  read:

(4) " c o s t  o f  c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l "  m e a n s  t h e  
e n t i r e  c o s t  i n c u r r e d  b y  t h e  u t i l i t y  p r o p e r l y  a t t r i b u t e d  t o  t h e  
c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l  of a f a c i l i t y ,  l e s s  a n y  c o s t s  
fo r  i m p r o v e m e n t s  o r  u p g r a d i n g  o v e r  a n d  a b o v e  t h e  c o s t  of a 
f u n c t i o n a l l y  e q u a l  f a c i l i t y ;  i f  a f a c i l i t y  is t o  b e  r e l o c a t e d  
a n d  r e p l a c e d  w i t h  n e w  e q u i p m e n t ,  t h e r e  s h a l l  a l s o  b e  
s u b s t r a c t e d  f r o m  t h e  e n t i r e  c o s t  a n y  s a l v a g e  v a l u e  d e r i v e d  f r o m  
tl.e o l d _ f a c i l : L t y ; if a f a c i l i t y ' s  s e r v i c e  l i f e  is e x t e n d e d  by 
t h e  w o r k  d o n e  t o  c h a n g e  o r  r e l o c a t e  it, a p e r c e n t a g e  e q u a l  to 
t h e  p e r c e n t a g e  o f  e x t e n s i o n  o f  the f a c i l i t y ' s  s e r v i c e  life 
sha.1 1 b e  s u b t r a c t e d  f r o m  t h e  cost;

R e n u m b e r  t h e  f o l l o w i n g  s e c t i o n s  a c c o r d i n g l y .

To:

To:

S 70



§ 19.45.001 H ig h w a y s  a n d  F e r r i e s  § 19.45.001

Chapter 45. Miscellaneous Provisions.
Section
01. Definitions
02. Penalties
15. Highway construction near airports

Sec. 19.45.001. Definitions. In A S  19.05 —  19.40
(1) "commissioner”  means the commissioner of transportation and 

public facilities;
(2) "construction”  or any derivation means construction, 

reconstruction, alteration, improvement cr major repair;
(3) "controlled-access facility' means a highway especially designed 

for through traffic, and over, from, or to which owners or occupants of 
abutting land or other persons have either no right or easement or only 
a controlled right or easement o f access, light, air, or view;
(4) "cost o f change, relocation, or removal” means the entire cost 

incurred by the utility properly attributed to the change, relocation, or 
removal of a facility, less any costs for improvements or upgrading over 
and above the cost of a functionally equal facility; i f  a facility is to be 
relocated and replaced with new equipment, there shall also be 
subtracted from the entire cost any salvage value derived from the old 
facility;
(5) "department”  means the Department of Transportation and Pub­

lic Facilities; ,
(6) "excess lands” means land acquired by the state in excess o f land 

required for a highway, when the remaining portion of a parcel of land 
so acquired is left in such shape or condition as to be o f little or no value 
to its owner, or to give rise to claims or litigation concerning severance 
or other damage;

(7) "federal-aid primary, federal-aid secondary, and interstate sys­
tem" include any highway which is a part o f the federal-aid systems as 
provided in the Federal-Aid Highway Act of 1956, and any laws 
amending or supplementing it;

(8) "highway” includes a highway (whether included in primary or 
secondary systems), road, street, trail, walk, bndge, tunnel, drainage 
structure and other sim ilar or related structure or facility, and 
right-of-way thereof, and further includes a ferry system, whether 
operated solely inside the state or to connect with a Canadian highway, 
and any such related facility;

(9) "maintenance” means the preservation of each type o f highway, 
roadside structure and facility as nearly as possible in its original 
rendition as constructed, or as subsequently improved, and the oper­
ation of highway facilities and sendees to provide satisfactory and safe 
highways;

(10) "municipality” means an incorporated city or political subdi­
vision which has jurisdiction over highways in its incorporated area;

53
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Official Business

•  •Alaska State Legislature
S e n a te

Pouch V
State Capitol

Juneau, Alaska 99811 q

April 5, 1983

TO:

FROM:

SUBJECT:

Senate Community and Regiona l Affairs 
Co mmitt ee  Me mb e r s

McKie Campbe 
Committee  St

CSSB 85

A t t a c h e d  is a b ri e f h i s t o r y  of the cert ificate of ne ed  in 
A l a s k a  prep ared by staff to the Com mi t te e  and an 
a c c o m p a n y i n g  excerp t from a paper p r e pa r ed  by the A l as ka  
H e a l t h  C oa l it io n that very bri e fl y des cribes h o w  the C . O . N ^  
process works in Alaska.
I m me d ia t el y  b e n e at h  these is a po s i ti o n paper and fiscal 
note from  the De pa r tm e nt  of He alth and Social Services. 
Th ese documents are the only n e w  ad ditions to the 
i nf o rm at io nal packet since last Tu es d ay 's  meeting.



Committee on 
Community & R eg iona l Affairs

Senate

Pouch V
State Capitol

Juneau, Alaska 99811Official Business
B R I E F  H I S T O R Y  OF A L A S K A N  C E RT I F I C A T E  OF  NEED

In the early 1970's, C e r t i f i c a t e  of Need appears to have 
b e e n  a topic much  on the m i n d s  of h o s p i t a l  adminis tr a to r s 
and o th er  h ea l th  care pr ofes s io n al s .

In -Alaska the issue m a i n l y  c e n t e r e d  on the si tu at io n in 
A nc ho r ag e . Pr o vi d e n c e  H o s pi ta l  was trying v er y  hard to 
b e c o m e  a m a j o r  r e f e r r a l  h o s p i t a l  w he r e patients from Alas k a  
w i t h  serious me dical p r o b le m s c ou ld  be r e f e r re d  instead of 
b e i n g  sent down south. A n c h o r a g e  C o m m u n it y  Ho s p it al  w a s - i n  
the pr oc e ss  of t r a n s f o r m i n g  itself into Ala sk a Hospital 
w h i l e  at the same time c o p in g  w i t h  a re la t iv el y  high v a c an c y 
factor.

In this same pe ri od  the fe de ra l g o v e r n m e n t  had pass ed  
PL 93-641, the fe deral C.O.N. law, and plans for Lake Otis 
H o s p i t a l  w e r e  b ei ng  discussed. The re  was strong feeling 
a m on g  the a d m i n i s t r a t i o n  at P r o v i d e n c e  Hospital that it 
n e e d e d  to achieve a cer t ai n size or critical m a s s  to be able 
to suppo rt  the special pr o gr a ms  and attract the doctors 
n e c e s s a r y  to be a m a j o r  re fe rr a l hospital. This fe el ing was 
m i x e d  wi th  co ncern that the c r e a t i o n  of a new h o s p i t a l  (Lake 
Otis) w ou l d s er i ou sl y h i n d e r  P r ov i de nc e 's  effort to re ach 
the size it felt neces sa ry. There was sp e cu la ti on that the 
C.O.N. pro c es s  m ig h t p r e ve n t the cre a t io n of L a k e  Otis.

In 1976 A l a s k a’s C.O.N. st atute (18.07.0 31 -1 8.07.11 1)  was 
propo sed. This w a s  in r e s p o ns e to the poten ti al  cut of f of 
fe d er a l h e a l t h  care aid if A l a s k a  did not enact such a law. 
D u r i n g  this pe ri od the C.O.N. pro c es s  w as v ig o ro u sl y s u p­
por t e d  by the Cart er A d m i n is t ra t io n .

R e p r e s e n t a t i v e s  of the Ho s pi ta l  A s s o c i a t i o n  state that che 
A s s o c i a t i o n  was o p p o s e d  to C.O.N. wh en Al aska pa ss ed  its 
b il l  in 1976, but felt that federal pressure mad e passage of 
the b i l l  inevitable. Senators who were here in 1976 can 
e v a l u a t e  this assertion. B e c a u s e  of this pe rc eived i n e v­
itability, the A s s o c i a t i o n  says it supported the C.O.N. bil l 
in an att e mp t  to get the m o s t  favorabl e bill possible. Ev en  
w i t h  its prese nt  C.O.N. lav.’ Alaska  is n ot  in full co mp l ia n ce  • 
w i t h  federal law.



In 1981 the B oa rd  of D ir e ct o rs  of the A l a s k a  H o s p i ta l  
A s s o c i a t i o n  p a s s e d  a m o t i o n  co m mi t t i n g  the A s s o c i a t i o n  to 
w o r k i n g  to war ds the repeal of C.O.N. in Alaska. It is w o r t h  
p o i n t i n g  out that a change in the n a t i o n a l  p ol i t i c a l  c l i ma te  
had o c c u r r e d  w i t h  the R e a g a n  a d m i n i s t r a t i o n  in of fice and 
s t r o n g l y  o p p o s e d  to the C.O.N. process. The threate ne d 
c ut o ff  of federal h e a l t h  care funds (a p p ro xi m at e ly  five 
m i l l i o n  dollars for Alaska) had also b e e n  s u s p en d ed  by a 
c o n t i n u i n g  r e s o l u t i o n  of Congress. T h o u g h  it is c e r t ai n ly  a 
gamble, m a n y  ob se rv ers are c o n v i n c e d  that the c ut o ff  of 
f ed er a l funds w i l l  not be i m po se d  if A l a s k a  repe al s its 
C.O.N. 1 a w .

T o d a y  a n u m b e r  of changes ha v e taken pl a ce  in A l a s k a  and 
p a r t i c u l a r l y  in A n c h o r a g e  that a f fe ct  the Ho sp i ta l  A s s o­
ciat i o n ' s  v ie w s on C.O.N. P r o v i d e n c e  has become a m aj o r 
r e f e r r a l  h o s p i t a l  for Alaska. A n c h o r a g e  Commu n i t y  Hos pi t al  
b e c a m e  A l a s k a  H o s pi t al  and is n o w  H u m a n a  Hospi tal. Lake 
Otis, co n tr a ry  to some e xpec ta ti ons, r e c ei v ed  the first 
C.O.N. is su e d in Alaska. La k e Otis still has its C.O.N. but 
due to f i n a n c i a l  and legal pro b l em s has n o t  yet b e e n  built.

If C.O.N. is re p ea l ed  it appears lik ely that fi n an c in g to 
c o n s t r uc t Lake Otis w o u l d  be e x t r e me l y di f fi cu lt to obtain.



___________________    uLiLixiL-dit: ui~ iveea: H K g v i s i o n  or
R e p e a l  Jay the A l a s k a  H e a l t h

@  CERTIFICATE OF KEEP V R O Z Z &  Coalition, 2/83
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The ruost controversial aspect of the health planning effort, in 
Alaska ana nationwide, has been the Certificate of Need (CON) program. 
Borrowed from public utility regulations, the earliest CON program was 
enacted b y  New York in 1964. Twenty-six other states instituted CON 
programs in the next ten years, and, with the passage of Public Law 
95-641, CON was mandated for all states. Alaska’s Certificate of Need 
statute (18.07.031-.111) was enacted by the State Legislature in 1976 
a n d  amended in 1981.

As originally designed, the CON program was implemented to curb 
rapidly escalating costs of health care by stemming uncontrolled capital 
investments in new health-care facilities, sendees, and high-technology 
equipment. To accomplish this goal, the CON program had several primary 
objectives: 1) to prevent unnecessary duplication of sendees and
facilities; 2) to reduce the number of available hospital beds or at 
least not allow the growth of hospital beds to exceed guidelines estab­
lished in the State Health Flan; 5) to promote an equitable and effi­
cient allocation of resources; and 4) to determine if less costly 
alternatives to expensive capital expenditures were available to accom­
plish the same purpose.

K H O  MUST APPLY

Tne State of Alaska requires approval of capital expenditures for 
projects which meet or exceed certain thresholds:

1. Capital expenditures in excess of $150,000 toward building, 
improving, or purchasing a health caTe facility,' including 
lease or purchase of equipment, costs of any study surveys, 
designs, and site acquisitions and preparations.

2. A n y  change within a two-year period in the licensed bed ca­
pacity of a health care facility amounting to 10 beds or 10 
percent, whichever is the lesser, which increases or decreases 
the number of beds or redistributes beds among different 
categories of service.

5. Any addition or elimination of a major type of service offered 
in or through die health care facility,

- A project meeting or exceeding these thresholds is required to 
obtain a Certificate of Need from the State of Alaska prior to imple­
mentation.

2



THE PROCESS

An applicant enters the CON review process by submitting a "Letter 
of Intent" to the Department of Health and Social Services (EKSS) and to 
the appropriate health systems agency describing briefly the scope of 
the proposed activity. If the DHSS determines that the project is 
subject to CON review, the applicant develops a formal application and 
submits it to the State agency, and the regional health systems agency.
In most cases, a pre-application conference is scheduled with the 
applicant to minimize any potential misunderstandings and to achieve an 
agreement on what would represent a successful application. Once the 
State agency certifies that the application is "complete" -- that it 
contains sufficient information necessary' to conduct an objective review 
-- the agency has 90 days to review the application and to submit an 
analysis to the Commissioner of DHSS for final action. Within the 
9 0 -day review period, the regional health planning agency has 60 days to 
review and seek public comments on the appropriateness of the proposed 
application. The HSA submits its findings and recommendations to the 
Commissioner. Once the Commissioner has considered the information that 
has been submitted, he decides whether or not to issue a Certificate of 
Need to the applicant. The Commissioner notifies the applicant in 
writing of the decision. »^opies of the decision are sent to the Health 
Systems Agency' and are published in regional newspapers.
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Senate

Committee on 
Community & Regional Affairs Pouch V

State Capitol
Juneau, Alaska S9S11

M E M O R A N D U M

TO.: N o r m s  L a n g
L e g i s l a t i v e  L i a i s o n  
D e p a r t m e n t  of H e a l t h  & 

S o c i a l  Se r vi c e s

DATE: 31 M a r c h  1983

FROM: M c K i e  C a m p b e l l
P r o f e s s i o n a l  A i’s ^ nt

S U E J : CSSB 85(HESS)

S e n a t e  C o m m u n i t y  & R e g i o n a l  
A f f a i r s  C o m m i t t e e

Th is is a w r i t t e n  f o l l o w - u p  of m y  requ e s t of A.pril 2k for a 
f i s c a l  no t e  and p o s i t i o n  p a p e r  on CSSB 85(KESS). This bill 
w i l l  b e  in fr o nt  of c o m m i t t e e  a g a i n  on Tues da v,  A p r i l  5, 
1983.

It w o u l d  b e  m o s t  h e l p f u l  i f  the D e p a r t m e n t  w o u l d  det ai l the 
f i s c a l  i m p a c t  of this b i l l  by sect io n,  show i n g p ot e nt i al  
s a v i n g s  to t h e  s ta te as w e l l  as costs.

In l a s t  T u e s d a y ' s  c o m m i t t e e  m e e t i n g  S e na to r  Sa ckett 
r e q u e s t e d  a h i s t o r y  of C e r t i f i c a t e  of Need. S e n a to r  
S a c k e t t  also said it was h i s  i m p r e s s i o n  that in the late 
1 9 7 0 's and v e r y  e a r l y  1 9 80 ' s P r o v i d e n c e  H o s p i t a l  and the 
then A.laska H o s p i t a l  had s u p p o r t e d  the C.O.N. process. Both 
P r o v i d e n c e  a n d  H u m a n a  h o s p i t a l s  a r e  n o w  s u p p o r t i n g  the 
r e p e a l  of t h e  C.O.N. S e n a t o r  S a c k e t t  r e q u e s t e d  an 
e x p l a n a t i o n  o f  this a p p a r e n t  r e v e r s a l  of policy. Any 
a s s i s t a n c e  y o u  can p r o v i d e  the c o m m i t t e e  on this h i s t o r y  or 
e x p l a n a t i o n  w o u l d  b e  a pp r ec ia te d.
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21 M a r c h  1 9 8 3

H o n .  F r a n k  F e r g u s o n  
C h a i r m a n
C o m m i t t e e  o n  C o m m u n i t y  & R e g i o n a l  A f f a i r s

A l a s k a  S t a t e  S e n a t e

J u n e a u

F O R  H A N D  D E L I V E R Y  

D e a r  F r a n k :

T h e  H E S S  C o m m i t t e e  c o n s i d e r e d  SB 85, r e l a t i n g  to 
t h e  C e r t i f i c a t e  of N e e d  p r o g r a m ,  a n d  v o t e d  to 
r e p l a c e - S B  85, w h o s e  o r i g i n a l  s p o n s o r  w a s  S e n a t o r  
F a i k s ,  w i t h  C S S B  85, w h i c h  is n o w  in p o s s e s s i o n  
of y o u r  C o m m i t t e e  on C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s .

T h e  H E S S  c o m m i t t e e  s u b s t i t u t e  h a s  w i d e s p r e a d  s u p p o r t ,  

i n c l u d i n g  s u p p o r t  f r o m  t h e  A l a s k a  S t a t e  H o s p i t a l  

A s s o c i a t i o n  a n d  the a d m i n i s t r a t i o n .  In a d d i t i o n ,  
th e  c o m m i t t e e  s u b s t i t u t e  w i l l  s a v e  c o n s i d e r a b l e  

m o n e y ,  as d e s c r i b e d  in the a t t a c h e d  e x h i b i t  e n t i t l e d  

" F i s c a l  E f f e c t s  of CS F o r  SB 85 ( H E S S ) " .

I w o u l d  be g l a d  to e x p l a i n  th i s  r a t h e r  c o m p l e x  
l e g i s l a t i o n  to y o u  a n d  y o u r  s t a f f ,  or to a p p e a r  

at a c o m m i t t e  h e a r i n g .  B e c a u s e  of t h e  n e e d  of 
h e a l t h  c a r e  f a c i l i t i e s  to k n o w  w h e t h e r  o r  n o t  t h e y  
m u s t  p r o c e e d  w i t h  c e r t i f i c a t e - o f - n e e d  p r o c e s s e s  for 
p l a n n e d  c o n s t r u c t i o n ,  I w o u l d  u r g e  t h e  e a r l i e s t  p o s s i b l e  

c o n s i d e r a t i o n  of the b i l l  in y o u r  c o m m i t t e e .

W i t h  b e s t  w i s h e s ,

S i n c e r e l y ,

J o e  P. J o s e p h s o n

e n c l o s u r e  

cc: S e n a t o r  F a i k s



F I S C A L  E F F E C T S  O F  CS F O R  SB 85 (HES S )

S U S P E N S I O N  O F  H O S P I T A L  C O N S T R U C T I O N  F U N D I N G  - A S  2 9 . 9 0

$ 4 6 . 4  m i l l i o n  d o l l a r s  of s t a t e  h o s p i t a l  c o n s t r u c t i o n  f u n d i n g  
w i l l  b e  s a v e d  f o r  t h e  $ 1 8 5 . 6  m i l l i o n  e x p a n s i o n  of P r o v i d e n c e  
H o s p i t a l ,  a n d  u n t o l d  m i l l i o n s  of d o l l a r s  for a n y  o t h e r  h o s p i t a l  

e x p a n s i o n  p r o j e c t  d u r i n g  the p e r i o d  of s u s p e n s i o n .

C A P  ON H O S P I T A L  R E V E N U E  S H A R I N G

B y  l i m i t i n g  a v a i l a b l e  r e v e n u e  s h a r i n g  to 250 a c u t e  c a r e  b e d s  

p e r  f a c i l i t y ,  t h e  s t a t e  w i l l  s a v e  a y e a r l y  a m o u n t  of $ 1 5 0 , 0 0 0  
o n  the p l a  led e x p a n s i o n  of P r o v i d e n c e  H o s p i t a l  - 150 b e d s .

P R O S P E C T I V E  P A Y M E N T  P R O G R A M

P r o j e c t e d  to s a v e  1 - 3 %  of g r o w t h  in M e d i c a i d  a n d  G e n e r a l  

R e l i e f  M e d i c a l  P r o g r a m s ,  P r o s p e c t i v e  P a y m e n t  w o u l d  s a v e  
t h e  s t a t e  b e t w e e n  $ 4 3 7 , 0 0 0  a n d  $ 1 , 3 1 1 , 7 0 0 ,  b a s e d  on FY 84 

p a y m e n t  l e v e l s  of t h e s e  p r o g r a m s  to h o s p i t a l s  a n d  n u r s i n g  
h o m e  f a c i l i t i e s  ( $ 4 3 , 7 2 6 . 2  f r o m  the G o v e r n o r ' s  p r o p o s e d  

b u d g e t ) .



Position Paper 
. C.S. for Senate Bill 85

An Act suspending the certificate of need program, amending provisions 
related to assistance for health facility construction, Medicaid and 
general' relief medical assistance, and providing for an effective date.

I. General Overview

Hospital and Nursing home rates in Alaska have traditionally been 
established retrospectively, that is, costs are estimated at the 
beginning of a fiscal year and an "interim payment" determined. At the 
end of the fiscal year, the total of interim payments made is compared 
to the allowable costs of the facility. The difference is either 
collected from or paid to the facility. This process is referred to as 
"cost settlement". •

Prospective payment, on the other hand, provides for establishment 
of the payment rate prior to the fiscal year as a result of discussions 
between each facility and the State, each facility must then operate and 
provide care at this predetermined rate for the fiscal period.

While the retrospective method assures providers that all of their 
allowable costs will be reimbursed,a fundamental weakness of these 
retrospective systems is the lack of incentives to control staffing 
levels, equipment purchases, wage increases, and service expansion.

In view of reduced federal revenues and a new state spending limit, 
Alaska needs improved cost containment and predictability from its 
medical reimbursement system. The system must not only consider price, 
but also eligible groups and service coverages before the budget year 
commences.- It also must consider the differences in "rural" and 
"urban" health delivery problems.

II. Problems with retrospective Cost-Based Reimbursement Systems

• . Tendency toward ineffective cost containment -- The key
problemwi t h a  retrospective system is tlie TacTf of incentives 
to control expenditures so that unnecessary costs are avoided.

Dependence upon auditing and monitoring procedures -- A 
retrospective system must have a tTglit, "effective auditing 
system to monitor costs in order to curb abuses of the system.

Tendency of the system to become jjille*ib1o -- Decisions are 
often made by accountants ’based 01T "generally acceptable 
accounting principles" rather than on the merits of each
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Cost Shifting occurs where unallowable costs
under Medicaid. are borne by .other payors (insurance and
private payors). I . .

III. Advantages of a- Prospective Payment System

Based on the principle that predetermined rates will result in
lower costs. A 1982 study by THE URBAN INSTITUTE 
that prospective systems lower tiie rate of 
hospital spending by several percentage points a 
an initial start-up period.

concluded 
increase in 
year, after

Predic'tabi 1 i ty 
'Ey tbe 
starts..

 of costs
facilities

to the State. Prices are agreed upon 
aTicl tbe State before the fiscal period

Predictability of revenues to the facilities, 
can negotiate wage's, purchases and other bus- 
with a set service price in mind.

The industry, 
business decisions

riiG_ technique encourages development of more sophisticated 
budgeting and "cost monitoring capabi 1 i ties. These are
desirable management tool?, and wTTT permit the State to see 
how a facilities' budget is built and discuss their
assumptions in each of the major cost categories.

IV. Dis.advantages of a Prospective Payment System

, Administrati ye costs are generally _ greater than those of a 
re 1 rospectI've ' system. However, administrative costs vary
greatly according to the design of the system, and as such, 

.. this factor is not of significant concern when compared to the 
total dollars being monitored in the health area.

Arh i t rary cost. 1 i mi to rs ("FREEZES", "I.IDS") may be introduced 
into the prospective system to baTance costs versus revenues. 
This eventually, places hospitals and nursing homes in a "no 
win" situation since ..lie rates do not fairly reflect 
efficiently run facilities' costs.

If rates are not, applied industry wide, cost, shifting can
_stTn_gccur if Medicaid rates are set unreaTistically low by 
the State based on arbitrary limiters.

V. Operation of a Prospective Payment ISystem

There are a wide variety of prospective payment systems operated 
in the acutc-care and loncf-term care sectors around the nation.

A common element oP a prospective rate payment setting mechanism is on 
allowable r a t e  of increase in per diem cost for the following year. 
This percentage is normally calculated through application of economic 
indicator such as U.S. Department ol Labor wholesale and consumer price



..

■Cfr

03

O

>
u

03
C f )

(3
• r>*J

03

O

W )

j a
t±H

cd
03

*4«i

o
- H

i-H
03
p4

g
0)

pd
w
p . *

sc

jTAWii-J

ht ■7{ *

h

Page 3

indexes. The percentage is then routinely applied to actual cost from 
the previous period to arrive at the prospective rate. Determination of 
allowable rates of increase can be Undertaken either on an individual 
facilities or groups of facilities.

Another element of a prospective payment system is more precisely 
defined cost categories combined with -a uniform method of reporting 
costs to the State. A common cost breakdown would be labor vs. 
non-labor with further categorization inside these areas. The following 
example uses "natural" expense categories in reporting facility costs.

. . Labor expenses
physician's fees /
management
clerical .

• technical (e.g., LPNs'; therapists) 
registered nurses ' •
household services (e.g., dietary, housekeeping.workers)

Non-labor expenses . . .
food
utilities
drugs and supplies , • ...
maintenance of personnel
other

While some level of categorization is necessary to assure accuracy of 
prediction, the model outlined above may require an excessive 
level of accounting time and expertise for some of Alaska's smaller 
facilities. The compromise approach shown below may suffice:

Salaries and fringe benefits

Non-labor expenses 
i administrative and general

household and maintenance 
dietary '
professional care

VI. State Reimbursement Trends

To date, approximately thirty-four states have instituted a prospective 
system of reimbursement for nursing home services under Medicaid, and 
sixteen states have instituted a prospective system of reimbursement for 
hosoital services under Medicaid. These prospective systems have taken 
many forms, each state's structure is a little different. However, they 
share the same philosophical purposes: "to encourage economy and
efficiency, and to establish a uniform system of accounting, budgeting, 
and reporting in determining a health facility's future reimbursement.".



VII. Why Alaska Should Consider Prospective Payment Now

1. Total overall spending is ' growing at 20% each year in. 
Medicaid/GR Medical. . '■

In any period, total spending is always a function of, 1) the 
number of recipients, the volume of services used, and t h e - 
unit price of service. With an automatic cost-of-1iving 
increase that expands Alaska's eligible population, coupled 
with 'no unit price control or volume limits, Alaska currently 
has no ability to effectively control growth in medical costs.

According' to a recent study by THE URBAN INSTITUTE, Medicaid 
payments rose at an annual rate of 15;5 percent from FY73 to 

. FY79 nationally-. Alaska had the highest annual rate of 
increase at 41.8 percent during this same period. Since FY79, 
costs have increased in excess of 20% annually in Alaska. •

These three factors (recipients, volume, and unit price) need 
to be considered collectively in any fiscal year. Currently, 
critical decisions concerning eligible populations, service 
coverages and unit price are handled independent of each other 
and do not produce a final cost figure until the fiscal year 
is past. If total spending is to be contained at a level below 
20%, these factors must be considered collectively before each 
fiscal year starts.

2. Federal funding for Medicaid is reduced in FY84 and later 
years. The State Ts facing ah unknown dollar cutback Tn 
federal funding for FY84. Unless additional State funding 
replaces these lost federal revenues, critical decisions must 
be made to bring program spending in line with available 
resources.

i 3. Prospective Systems reduce costs in the long term. The Urban 
Institute recently conduced" that """a consensus is now 
developing that prospective rate setting is effective in 
lowering the rate of increase in hospital spending by several 
percentage points a year, at least in mature rate setting 
programs after an initial start-up period".

VIII.Why Doesn't the Department of Health and Social Services Simply 
Adopt Prospective DaymenL 5y Regulation? " ~J

The Legislature must, specifically endorse adoption of a prospective 
system in A~lasi;a. T h e  Alaska At to rney Genera FT)as ruled in a 198? 
opThlon that present Alaska Statutes prevent adoption of a 
prospective payment system by regulation. The Legislature must 
change Alaska Statutes to clearly authorize the Department to adopt 
a prospective system.
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IX. What Options Exist?

1. Do Nothing. This strategy would leave reimbursement in the 
present retrospective environment and. require the Department' 
to pass reductions in federal revenues on to hospitals and 

.nursing homes through reduced rates. Most recent calculations- 
place hospital arid nursing home revenue reductions at 8% and. 
24% respectively for FY84. This strategy would not require 
any additional funds beyond the FY84 Governor's request for 
Medical Assistance but would severly impact Alaska facilities..

2. Remain on

3.

5.

revenues' with
"wTTT

retrospective system 
funds,

and replace lost
State if State law permits.

federal
This'

strategy will require replacement • funds and may require a 
statute change as well. There is some doubt whether the 
present statutes would permit the Department to pay rates in 
excess of the federal limits.

-2Same as option a 
services availableT

but reduce persons eligible and medical
________   Under existing Alaska law, the- Department
is empowered to eliminate certain medical services and' certain 
eligibility groups if funds were deemed inadequate for FY84. 
If it were determined that the Department could pay in excess 
of new federal limits with all State funds, or legislation 
were passed to permit this, the Department could make 
reductions in services and eligible groups to stay within its
FY84' request.

4. Adopt Prospective 
• with State funds.

System
This

and repi ace lost federal revenues
________________   strategy will cost roughly the same
as Option 1:2 but FY84 costs coulJ be predicted with greater 
certainty. Assuming no changes were made in medical services 
covered or persons eligible, this option would save the.State 
from 1 to 3% annually compared to Option 1:2 after the initial 
start-up period.

Adopt P ros pec tive 
medical’services

Sys t e m _ hut reduce persons 
avail able.

el i gilile 
value "

and
   Herein lies the true value of a
system. Once the prospective rules are 

and the rates (unit price) for services agreed
prospective 
established
upon for the fiscal year, eligible groups and medical services 
are then balanced against unit price to operate within the 
available appropriation. If no changes were made in persons 
covered or services offered, the price for this option would 
be the same as Option //4. If major reduction in eligibles or 
services were made, the costs for this option could be reduced 
proportionately.

Seek Relief from Congress, 
with as much

image. Nonetheless,

This is always an option but not 
potential in light of Alaska's present 

there is provision within the
one
financial
new federal changes for special negotiation with the Secretary 
of Health and tinman Services regarding "rural" hospitals. 
Alaska could pursue this option in conjunction with one of the 
strategies described in Option 1 through 5 above.
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X. Summary

Alaska must balance eligible populations, medical services covered 
and unit price against available funds to define an affordable FY84 
medical program. While a prospective system will not in and of 
itself make this totally possible, it could provide a business 
environment in which critical decisions will be made before the 

fiscal year starts.



XI. MAJOR PROVISIONS OF SB 85

Section 1: An excellent declaration of policy.

Section 6: Deletes that portion of AS 29.89.030 that provides payment
of $1,000 per bed to a municipality that has the power to provide 
hospital facilities and services, but leaves the alternative payment of 
$250,000' per hospital in place. The provision of a $250,000 payment is 
primarily based upon the premise that most Alaskan hospitals are small 
in size with significant occupancy problems and, consequently, 
significant financial shortfalls.

Section 7: Provider authority to the Medicaid Rate Commissioner to
determine prospectively a rate of payment to health facilities and 
establishes factors that must be considered in setting rate.

Section 8: Provides for Uniform Accounting, Budgeting and Financial
Reporting, requires. Requires reports by the health facilities and the 
Rate Commissioner and provides for audits and appeals.

Section 10: Establishes the Medicaid Rate Commission, its composition,
appointment of members, term of membership and employment of personnel.

Section 12: Provides authority for the Department to establish an
interim system of prospective payments for the period 7/1/83 to 6/30/84.

Section 14: Suspends the operation of the certificate of need program for
a period of seven years. The Administration has previously supported 
legislation which would repeal the certificate of need program. The 
Department views the provision in CSSB85 as an alternative which is
similar to repeal.

Section 15: Repeals the definition of "Cost settlement" in AS
47.07.080(1).

Section 17: Establishes an effective date.I
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Department's Position

The Department of Health and Social Services supports this legislation as 
proposed.
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.ondon Smyth, Ph.D. 
Commissioner
Department of Health and 
Social Services

 t t_____
Jrain Pugh,Deputy Commissioner
for Social Services

Department of Health and
Social Services
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Dan Meddleton/ [Jl rector 
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Rod lletit, Director 
Division of Public Assistance

Bfi
W
ft ,
^ 4

f ' V !

r f
I— J

o

H
m

G



J; ‘̂iff irs T  TK iriscAU iU M L •• ; .
• H i } 'I/Resol iltion N o .: W 8 5- • Agency Atffected: Health

CalecTit le* Prospective Rate SetfTng

Sponsor:___
Requestor^

 and Social 5ervic

Program CKecjory Affected: Mprii7 ^ A s s i « i  
• B R U , Program of S u b p r o g r a m ^ s j  • Affected: 

• Medicaid/General Relief Medical

:XPENDITURES/REVENUES: (Thousands of Dol' ars) * ”* • •

OPERATING
EY 83 FY 84 IY 88 FY 86 FY 87 FY 88

.

100 PERSONAL SERVICES 

200 TRAVEL
300 CONTRACTUAL •=.'

. A00 COMMODITIES . . V: 

500 EOUIPMENT ' ' ' • 
600 LAND U STRUCTURES 
700 GRANTS, CLAIMS,'ETC. C.

84,693 90,621 96,965 103,753 Ill,015
27,000 28,890 30,912 33,076 3U739T
70,000 20,000 20,000 20,000 Ttr, ooo '
2,00(1 2,140 "2',Y9U 2'44513_. 2;62'1

" -6Toaa- r,'oo:o TTcrocr T ,000 1,000
9

•
TOTAL OPERATING 189,693 14.2_v.6_51 .1,51x157 155x279.. 170,027

CAPITAL U

i n RLVLNMv

UNDJNG:

GENERAL FUNIJ .
* FEDERAL FUNDS ‘ ' “V 

OTHER (Specify Source)

“w n u r 74,535 • 7 i r , w -oir;s'39

~ 9 a , 5 7 T 637176' ' 72,182 76', 534 ' 81,180

- •

, 1

’osrrioNS: -
• i .

..i

FULL-TIME 2 2 2 2 2

PART-TIME ' ‘V ; •
TEMPORARY

• • »

ill. SOURCE OE FUNDS TO OFFSET FISCAL IMPACT OF Bil l.:

)V . ANALYSIS: Attach a separate page fo^any/Aiiply/'i? - ( ■

' / f / J j- i r / V J l j U X r
Prepared By: ' t f  V A ' P h o n e y
Division: PuGTTc Ass'TsTTncc- f *” "jf Mate: 47T/83

^proved by Commissioner: /- Xi^ t / f y ■- A  D a t e : /■/ /.fy
JpartiiKMit: ___  ^7y  {? c  ̂     / i ____

App

Be

Distribution:

Original to Iegislative Finance 
Oop.v ........ ‘

* ..»   V. 'J i .m  o  i. n  \ i » •
Oopy to Office of Management and Budget (for legislature introduced bills' 

• Copy lo Department (for Governor ‘introduced bills)
Copy io Sponsor

/ •• r . » rr<.t>rtnr K n n n s o r  1



Fiscal Note Review

100 Personal Services
1) Executive Director R24 $4,251 X 12
2) Clerk Typist III R8 1,487 X 12

Benefits .23%

200 Travel and Per Diem
5 Commission Members X 12 meetings 
x average cost of $450

300 Contractual (Data Processing Assistance)

400 Commodities

500 Equipment
1) Desks, Chairs and Files 

Word Processor

= 51,012
= 17,844

68,856 
15,837 

W 7 5 9 3

= 27,000

70,000 

2,000

6,000
W 7 5 9 I

Three existing Auditor III positions from the Division of Public 
Assistance will be transferred for Commission use as well as travel 
funds, etc.
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P O S I T I O N  P A P E R  A N D  F I S C A L  N O T E  F O R  

CSSB 85 (HESS)

A t t a c h e d  is a p o s i t i o n  p a p e r  a n d  f iscal n o t e  for SB 85 f r o m  
the D e p a r t m e n t  of H e a l t h  and Social Services.

T he D e p a r t m e n t  has b e e n  a s k e d  to p r o v i d e  a p o s i t i o n  p a p e r  and 
fiscal n o t e  on the HESS C o m m i t t e e  Substitute, however, the 
a d m i n i s t r a t i o n ' s  L e g i s l a t i v e  B u d g e t  R e v i e w  C o m m i t t e e  has not 
c o n s i d e r e d  the CS. The L e g i s l a t i v e  L i a i s o n  for the 
D e p a r t m e n t  has said they are n o t  a l l o w e d  to comment in 
w r i t i n g  on the CS u n t i l  the L B R C  has r e v i e w e d  it.

D a n  M e d d l e t o n ,  P h o e b e  L i n d s e y  and R o d  Betit f r o m  DHSS are 
s c h e d u l e d  to be at the c o m m i t t e e  m e e t i n g  today a n d  a v a i l a b l e  
to a n s w e r  questions.
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Position Paper

on

Senate Bill R5

"For an Act repealing the certificate of need program; and providing 
for an effective date."

Senate Bill 85 repeals those portions of AS 18.07.021 which provide the 
statutory authority for the Department to administer a certificate of 
need program and repeals references to certificate of need in other : 
sections of the Statute as well.

The Administration supports Senate Bill 85 as it is currently written.

The Department recommends that the Committee review statutory provisions 
which relate to health facility development including the following:

Medicaid Programs

The state's participation in the Medicaid program (State dollars fund 
approximately 52 percent of total program costs) has grown from 
$1 million in 1972 to nearly $38 million in FY 82 and total costs 
including federal participation have grown from $2 million to nearly 
$74 million in this same period. Ninety-two percent of patients in 
Alaska's long term care facilities are supported by the Medicaid 
program which means that the state (and federal) government has 
nearly the full burden of all operational costs for the facility.
These Medicaid.„costs increase when additional beds are added, new 
equipment is purchased or new services (including new types of manpower) 
are offered. The Division of Public Assistance must effect a provider 
agreement with any qualified provider who seeks this agreement.

Capital Budget

Alaska has provided substantial financial assistance in the develop­
ment of health care facilities. The 12th Legislature provided more 
than $36.6 million by line item appropriation to expand le hospital, 
replace two others and provide planning assistance ' -o rural 
hospitals. The number of requests for state fundii ? ' steadily 
increased.

Revenue Sharing

Alaska has a revenue sharing program (AS 21.90.01D) which provides 
25 percent plus interest of hospital construction costs to all non­
profit hospitals. This program, administered by the Department of 
Community and Regional Affairs, provides further support for hospital 
construction projects in addition to any front-end capital funds 
provided by the state. This additional health facility construction 
resource underscores the importance of determining the actual need



Position Paper 
on Senate Bill 85 
Page 2

for construction, before the State is committed to pay for a major 

portion of such construction.

Non-profit hospitals each receive a quarter of a million dollars in 
operating assistance each year through the state's revenue sharing 
program (AS 29.89.030). Nursing homes and other health facilities 
also receive assistance based on the number of beds they have. There 
are no specific requirements as to how such funds are to be expended. 
Not only are existing health facilities assured of these funds in 
addition to other state support, but new facilities are encouraged 
by the availability of these funds.

Recommended
Phoebe A. Linds§y/ Director 
Division of Planning, Policy 

and Evaluation

i rectpi 
, Poli<

Approved by:
Robert London Smith/ Ph.D. 
tyjmmissioner
Department of Health and 

Social Services



PREL IM INARY  STATEMENT OF FISCAL IMPACT 

•  •

Bill No: Senate Bill 85 Date on Bill: 1/27/83
Title: An Act repealing the certificate of need progT"m;and providing for an effective date
SponsorT  Senators Faiks, P. Fischer, and P e t t y j o h n ________________________________ _
Requestor:_______________

1. Estimated fiscal impacts on:

a. Expenditures:

FY 83 FY 84 FY 85 FY 86
Capital 0 0 0 0
Operating 0 0 0 0
Total 0 0 0 0

b. Revenues
Revenue

2. Source of funds to offset fiscal impact of bill:

3. Assumptions:

4. Disclaimer:

This statement has not been reviewed by the 0MB in the Office of the Governor, 
It does not represent the policy of the Sheffield Administration o r  the final 
estimate" of fiscal impact.

Prepared By: Dave W. Williams Phone: 465-3038
Division: State Health Planning and Development Date: 2-14-83

Approved by Commissioner: Date: 3 J J 4 J S ' 3
Department: Health and S c H a l / j s e m c e s _________ / / ______________ Date: ^ '

6. Distribution:
Original to Legislative Finance 
Copy to 0MB 
Copy to Sponsor
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Date on Bill: 1/27/83Bill No: Senate Bill 85________ ________________________
Title: An Act repealing the certificate' of need program;and providing for an effective date 
SponsorT S e n a t o r s  Faiks, P. Fischer, and Pettyjohn"
Requestor:________________________________________________

1. Estimated fiscal impacts on:

a. Expenditures:

FY  83 FY 84 FY 85 FY 86
Capital 0 0 0 0
Operating 0 0 0 0
Total 0 0 0 0 ---

b. Revenues:
Revenue 0 0 0

2. Source of funds to offset fiscal impact of bill:

3. Assumptions:

4. Disclaimer:
This statement has not been reviewed by the 0MB in the Office of the Governor. 
It does not represent the policy of the Sheffield Administration or the final 
estimate of fiscal impact.

Prepared By: Dave W. Williams  Phone: 465-3038
Division: State Health Planning and D e v e l o p m e n t  Date: 2-14-83

6. Distribution:
Original to Legislat.ve Finance 
Copy to 0MB 
Copy to Sponsor

Approved by Commissioner:  Date: ^
Department: Health and Soc'ial/ffervices f  Date: '  /
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L A K E  O T IS  Q LIN 1C, IN C. P .O. B O X  4 -1 S 3 9  A N C H O R A G E ,  A L A S K A  99509

(9 0 7 ) 2 7 6  -  3 1 6 6

0

March 18, 1983

Senator Frank Ferguson 
Pouch V
Juneau, Alaska 99811

Dear Senator Ferguson:

Enclosed is a opy of my letter to Representative Adams regarding MB 19.

In order to be'fair to all parties affected by CON legislation, I think 
something other than repeal of the law is indicated.

Sincerely, ^

Dr. faike Beirne 
President
Lake Otis Clinic, Inc.

MB/cm

Enclosure: cc of Adams letter, dated 3-18-83



TH
E 

Ij
AK
H
 
©
t
is
 
c
o
m
m
u
n
it
y
 

m
o
s
f
it
a
u

March 18, 1983

L A K E  O T IS  C L IN IC , IN C . P .O . B O X  4 * 1 5 3 9  A N C H O R A G E . A L A S K A  9 9 5 0 9

(9 0 7 ) 2 7 6  * 3 1 6 6

Representative A1 Adams 
Chairman of Finance Committee 
Pouch V
Juneau, Alaska 99811

i

Re: HB 19
Repeal of Certificate of Need

Dear Representative Adams:

This Bill would permit Providence Hospital to "neuter" my hospital franchise. 
Neutering can be evil. I object to neutering. Please do not pass this Bill. 
If passed it not only would mean the end of our Lake Otis Hospital Project in 
Anchorage, but_JLn addition all small hospitals would have to step aside and 
leave the field to the big corporations exclusively. This is not in the 
public interest.

The Certificate of Need law, in effect since 1977, does help to control
hospital expansions and therefore "costs" to the patient, or whoever pays the
bills including the State. The present law should be modified, however, to 
permit hospitals to spend up to One Million Dollars without a permit. But 
the law should require a permit whenever new beds are added.

1: i . < '
In effect, in Alaska we have the "franchise" system. And it works well.
The record is clear.j All 50 states have this system under federal guidelines.

i,; f'1 1 • :ii; i «;,■ 11 ! i i * ;
I In 1977, Lake Otis was issued a Certificate of Need (the franchise) by the 

State in compliance with the new law. Shortly thereafter Providence Hospital 
1 ■! and others initiated a series of legal maneuvers effectively creating a
■; ! "legal cloud" on this particular Certificate of Ne6d which blocked access to

all financing "until such time as all litigation ceases".

i . j  <
l| Since the Certificate of Need was issued in 1977, five major lawsuits have 
; j been filed against us. To date, we have won three of these lawsuits. A 

fourth case is now awaiting decision. The fifth and last lawsuit has perhaps 
anotheij- year to go in Superior Court. This is the case filed by Providence 

i Hospital more than three years ago. We won this case in the trial courts 
i on Summary Judgment 1 Providence took it to the Supreme Court which At first 

concurred with the trial court, but then on petition from Providence agreed to 
send the case back to the trial court for review of a single point. We will 

:! win this case. It is a great world.
! I
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I • -
Representative A1 M J B  
Chairman of Finance Cawa 
March; 18, 1983 • --
Page 2jj }

During these past five years, the big hospital corporations have maintained j 
that there,was no need for’ addition beds in the community. Now they claim I 
there is a "crisis"; In addition,, now the,big hospital corporations are 
asking you to repeal the CON law so that they may expand their hospital and ‘ 
serve the public which so desperately needs their beds now. What they 
obviously cannot win in court, arid they can't, they now seek to obtain by 
"neutering" our franchise. This is not very nice at all.

■ i ■ l i  i ; ;! ! 1 . i ■ 1 ! l  1 ;! : , ,  ,
We. have proceeded on this; project iin good faith. Our Certified Public Accountants j 
have testified in two separate courts that I have personally invested more j ; ! 5:' 
than Two Million Dollars in this project. I estimate that an equal amount <; 1 
has been consumed by this project as provided by me and others over the years, 
exclusive of my time and my personal services. The State has repeatedly 
testified that our CON (franchise) is- valid. The State is even, a co-defendant 
with us in the Providence lawsuit. We just want to proceed, with our project.

»

I i

So, in closing, let me remind you that "neutering" can be a mortal sin. A 
person with a mortal sin on his soul is not admitted to Heaven. Please don't’let 
Providence and m e  others commit that sin. Do not repeal Certificate of Need law.

Sincerely,

Your humble and devoted tax payer

Dr. Mike Beime 
President
Lake Otis Clinic, Inc.

MB/cm
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hoopital

Chairman of the Board 
Ronald A. Pavellaj 
Humana Hospital Alaska 
Anchorage

Chairman-Elect
Mark Hawkins
Sitka Community Hospital
Sitka

Immediate Past Chairman 
Tom Mlngen 
Fairbanks Memorial 

Hospital 
Fairbanks

Secretary/Treasurer 
Edward Zelno 
Cordova Community 

Hospl'al 
Cordov:

Deiegato to the American 
Hospital Association 

At M Camosso 
Providence Hospital 
Anchorago

Alternate Delegate to the 
Amorlcan Hospital Assoc. 

Michael Lockwood 
Central Peninsula Hospital 
Soldotna

Dolegito to the Amorlcan 
Hoalth Care Association 

Jack Buck
St. Ann's Nursing Home 
Juneau

Alternate Delegate to tho 
American Hoalth Care 
Association 

Emma Q. Ivy
Wrangell Gonoral Hospital 
Wrangell

Delegate to tho Association 
of Wcstorn Hospitals 

Vichaol Horrlng 
South Peninsula Hospital 
Homer

Alternate Dologato to Ihu 
Association of Western 
Hospitals 

Danlol Van Wlorlngan 
Kodiak Island Hospital 
Kodiak

Trustee Dologato to tho 
American Hospital Assoc. 

Moo Kadlsh 
Trusloe, Provldonco 

Hospital 
Anchorago

Alternato Trusloo Dologato 
to Amorlcan Hospital 
Association 

Robert Jensen 
Central Peninsula Hospital 
Soldotna

Physician Member ol 
the Board 

Keith Brownsbctger. M.D. 
Anchorage

319 Seward St., Juneau, Alaska 99801 • (907) 586-1790 
REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES

M a r c h  25, 1 9 8 3

F r a n k  F e r g u s o n  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  S e n a t o r  F e r g u s o n :

C S S B  85 (HESS) is b e f o r e  t h e  C o m m u n i t y  and R e g i o n a l  
A f f a i r s  C o m m i t t e e  for c o n s i d e r a t i o n .  T h e  A l a s k a  S t a t e  
H o s p i t a l  A s s o c i a t i o n  w i s h e s  to i n f o r m  y o u  of o u r  s u p p o r t  
for t h i s  m e a s u r e .  ^

...CSSB 85 (H E S S )  d o e s  f o u r  t h i n g s .  It s u s p e n d s  the 
c e r t i f i c a t e  o f  n e e d  p r o g r a m  (AS 1 8 . 0 7 )  and t h e  a i d  to 
c o n s t r u c t i o n  r e v e n u e  s h a r i n g  (AS 2 9 . 9 0 )  for a p e r i o d  of 
7 y e a r s .  It l i m i t s  o p e r a t i o n a l  r e v e n u e  s h a r i n g  at $ 2 5 0 , 0 0 0  
w h i c h  is c o n s i s t e n t  w i t h  C S S B  37. F i n a l l y ,  it c r e a t e s  
a p r o s p e c t i v e  r a t e  s y s t e m  f o r  t h e  M e d i c a i d  a n d  G e n e r a l  
R e l i e f  M e d i c a l  p r o g r a m s .  I h a v e  a t t a c h e d  p a p e r s  o n  c e r t i f­
i c a t e  of n e e d  r e p e a l  a n d  p r o s p e c t i v e  p a y m e n t  for y o u r  review.

T h e  A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  r e s p e c t f u l l y  
r e q u e s t s  y o u r  p r o m p t  a n d  f a v o r a b l e  a c t i o n  on t h i s  m e a s u r e .

De-finis L. D e W i t t  
P r e s i d e n t

President 
Dennis L DeWitt 
Juneau



hospital
319 Seward St., Juneau, Alaska 99801 • (907) 586-1790 

REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES
Chairman of tho Board 
Ronald A. Paveilas 
Humana Hospital Alaska 
Anchorage

Chairman-Elect
Mark Hawkins
Snka Community Hospital
Sitka

Immediate Past Chairman 
Tom Mlngon 
Fairbanks Momorial 

Hospital 
Fairbanks

Secretary/Treasurer 
Edward Zolne 
Cordova Community 

Hospital 
Cordova

Dologato to the Amorlcan 
Hospital Association 

At M. Camosso 
Providence Hospital 
Anchorage

Alternalo Dologato to the 
Amorlcan Hospital Assoc. 

Michael Lockwood 
Central Peninsula Hospital 
Soldotna

Delegato to tho Amorlcan 
Hoalth Care Association 

Jack Buck
St. Ann's Nursing Home 
Junaau

Altornato Dologato to tho 
Amorlcan Health Caro 
Association 

Emma G. Ivy
Wrangell Genoral Hospital 
Wrangoll

Dologato to tho Association 
ol Wostorn Hospitals 

Michaol Horrlng 
South Peninsula Hospital 
Homer

Allernato Dologato to tho 
Association ot Wostorn 
Hospitals 

Daniel Van Wlorlngon 
Kodiak Island Hospital 
Kodiak

Trusteo Dologato to the 
Amorlcan Hospital Assoc. 

Moo Kadlsh 
Trustoo, Providence 

Hospital 
Anchorago

Alternalo Trustoo Dologato 
to American Hospital 
Association 

Robert Jensen 
Cwnlral Peninsula Hospital 
L .Idotna

Physician Member ol 
the Board 

Keith Brownsborger. M.O. 
Anchorago

4.

S e c t i o n a l  A n a l y s i s :  S B  85

S u s p e n d s  c e r t i f i c a t e  of n e e d  f o r  7 y e a r s  
( s e c t i o n s  2-5, 14 &  16)

T h i s  w i l l  p e r m i t  t i m e  t o  e v a l u a t e  a c t i v i t i e s  
of t h o s e  c u r r e n t l y  r e g u l a t e d  a n d  any c h a n g e s  
w h i c h  m i g h t  o c c u r  in the s y s t e m .

C a p s  o p e r a t i o n a l  a i d  t o  h o s p i t a l s  at its 
c u r r e n t  m a x i m u m .  T h i s  is c o n s i s t e n t  w i t h  C & R A  
C o m m i t t e e  a c t i o n  on C S S B  37 ( s e c t i o n  6).

C r e a t e s  a p r o s p e c t i v e  r a t e  s y s t e m  for t h e  M e d i c a i d  
a n d  G e n e r a l  R e l i e f / M e d i c a l  p r o g r a m s  w h i c h  i n c l u d e s  
d e t e r m i n a t i o n  of the r a t e  b y  an i n d e p e n d a n t  c o m m i s s i o n ,  
b a s i c  p r i n c i p l e s  of r e i m b u r s e m e n t ,  a n d  a fair 
a p p e a l s  p r o c e s s ,  ( s e c t i o n s  7-12, 15).

S u s p e n d s  aid to c o n s t r u c t i o n  r e v e n u e  s h a r i n g  for 
7 yea r s ,  ( s e c t i o n  13). T h i s  is c o n s i s t e n t  w i t h  
o u r  c o m m i t m e n t  to  d e a l  w i t h  A S  2 3 . 9 0  in the 
s a m e  f a s h i o n  as c e r t i f i c a t e  of need.

President 
Dennis L DeWitt
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PROSPECTIVE VS. RETROSPECTIVE PAYMENT • .

IN RELATION TO MEDICAL ASSISTANCE BUDGETING .

I. General Overview • "■v:v . . ' •

Hospital and Nursing home rates in Alaska have traditionally been 
established retrospectively, that is, costs are estimated at the 
beginning of a fiscal year and an "interim payment" determined. At the 
end. of the fiscal year, the total of interim payments made is compared 
to the allowable costs of the facility. The difference is either 
collected from or paid to the facility. This process .is referred to as •

"cost settlement". y  ' . - ’ -
” , •

Prospective payment, on the other hand, provides for establishment • 
of the payment rate prior to the fiscal year as a result of discussions, 
between each facility and the State, each facility must then operate and 
provide care at this predetermined rate for the fiscal period. .' -.-V

While the retrospective method assures providers that all of their 
allowable '“osts will, be reimbursed,a fundamental weakness of these 
retrospective systems, is the lagk of .incentives to control staffing 
levels, equipment purchases, wage increases, and service Expansion.

In view of reduced federal revenues and a new state spending limit,
Alaska needs improved’ cost "ontainment and predictability from its 
medical reimbursement system, i^e system must not only consider price, 
but also eligible groups and seivice coverages before the budget year 
commences. . It also must consider the differences in "rural" and 
"urban" health delivery problems. “

1 ! '
II. Problems with Retrospective Cost-Based Reimbursement Systems

• *«
Tendency toward ineffective cost containment —  The key 
proFl e m w i t h  a retrospective system is the lack of incentives 
to control expenditures so that unnecessary costs are avoided.

Dependence upon auditing and monitoring procedures —  A 
retrospective system must have a tight, effective auditing 
system to monitor costs in order to curb abuses of the system.

Tendency of the system to become inflexible —  Decisions are 
often made By accountants based on "generally acceptable 
accounting principles" rather than on the merits of each 
i 'dividual facility’s situation.

State is uncertain of total program costs until the fiscal 
period is well over -- Final cost“ figures may not be known to 
the State until 6 months after a fiscal year ends.



S . Cost Shifting occurs where unallowable costs
under Medicaid are borne by other payors (insurance and

private payors).

III. Advantages of a Prospective Payment System

Based on the principle that predetermined rates will result in
........ lower costs. A 1982 study by THE URBAN INSTITUTE concluded
’’ that prospective systems lower the rate of increase in 

hospital spending by several percentage points a year, after 
an initial start-up period.

Predictability of costs to the State. Prices are agreed upon 
’ .by the facilities and the State before the fiscal period 

starts. .

Predictability of revenues to the facilities. The industry
can negotiate wages, purchases and other business decisions

• with a set service price in mind. ...

The technique encourages development of more sophisticated 
budgeting and cost monitoring capabilities. These are 
desirable1 management tools and wi ll permit the'’State to see 
how a facilities' budget is built and discuss their 
assumptions in each of the major cost categories:: . .

IV. Disadvantages of a Prospective Payment System

, - Administrative costs are generally greater than those of a 
retrospective system. However, administrative costs vary 
greatly according to the design of the system, and as such, 
this factor is not of significant concern when compared to the 
total dollars being monitored in the health area.

»V

Arbitrary cost limiters ("FREEZES", "LIDS") may be introduced 
into the prospective system to balance costs versus revenues.

• This eventually places hospitals and nursing homes in a "no 
win" situation since the rates do not fairly reflect 
efficiently run facilities' costs.

If rates are not applied industry wide, cost shifting can 
still occur if Medicaid rates are set unrealistically low oy 
the State based on arbitrary limiters.

V . Operation of a Prospective Payment System

There are a wide variety of prospective payment systems operated 
in the acute-care and long-term care sectors around the nation.

A common element of a prospective rate payment setting mechanism is an 
allowable rate of increase in per diem cost for the following year. 
This percentage is normally calculated through application of economic 
indicator such as U.S. Department of Labor wholesale and consumer price
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indexes. The percentage is then routinely applied to actual cost from 
the previous period to arrive at the prospective rate. Determination of 
allowable rates of increase can be undertaken either on an individual 

facilities or groups of facilities.

Another element of a prospective payment system is more precisely 
defined cost categories combined with a uniform method of reporting 
costs to " the State. A common cost breakdown would be labor vs. 
non-labor with further categorization inside these areas. The following 
example uses "natural" expense categories in reporting facility costs.

'. Labor expenses . ' "
physician's fees j* \

■ . management ‘ . •
clerical 'X- • • " . .' .'V.-.:: v

. technical (e.g., LPNs', therapists) J'-i
registered nurses -;S ) ls \ ’
household services (e.g., dietary, housekeeping workers)

Non-labor expenses : •
• . food r..:v *• . ;

utilities- \  „/ ■
drugs andrsupplies ' V. ■ ; : - J';
maintenance of personnel ‘

1 other .’v:- - ;;£r v- w '
While some— level of categorization is necessary to assure accuracy of
prediction, the model outlined above may require an excessive
level of accounting time and expertise for some of Alaska's smaller 
facilities. The compromise approach shown below may suffice:

.t • •

Salaries and fringe benefits

Non-labor expenses.' — ?• •• r
administrative and general 
household and maintenance 

dietary
professional care

VI. State Reimbursement Trends ..

To date, approximately thirty-four states have instituted a prospective 
system of reimbursement for nursing home services under Medicaid, and 
sixteen states have instituted a prospective system of reimbursement for 
hospital services under Medicaid. These prospective systems have taken 
many forms, each state's structure is a little different. However, they 
share the same philosophical purposes: "to encourage economy and
efficiency, and to establish a uniform system of accounting, budgeting, 
and reporting in determining a health facility's future reimbursement".



VII.’= Why Alaska Should Consider-Prospective Payment Now

1. Total /overall spending is growing at 20% each year in 

Medicaid/GR Medical.

In any period, total spending is always a function of, 1) the 
number of recipients, the volume of services used, arid the 
unit price of service. With an automatic cost-of-living 

' i n c r e a s e  that expands Alaska's eligible population, coupled 
with no unit price control or volume limits, Alaska currently 
has no ability to effectively control growth in medical costs.

According to a recent study by THE URBAN INSTITUTE, Medicaid 
payments rose at an annual rate of 15.5 percent from FY73 to 
FY79 nationally. Alaska had the highest annual rate of 
increase at 41.8 percent during this same period. Since FY79, 
costs have increased in excess of 20% annually in Alaska.

These three factors (recipients, volume, and unit price) need 
• to be considered collectively in any fiscal year. Currently, 
critical decisions concerning eligible populations, service 
coverages, and unit price are handled independent of each other 
and do not produce a final cost figure until the'fiscal year 
is past. If total spending is to be contained at a level below 
20%, these factors must be considered collectively before each 
fiscal year starts.

2. Federal funding for Medicaid is reduced in FY84 and later 
- y e a r s . The State Ts facing an estimated $4 to 5 million
dollar cutback in federal funding for FY84. Unless additional 
State funding replaces these lost federal revenues, critical 
decisions must be made to bring program spending in line with 
available resources. These decisions must be made before FY84 
starts if any real savings are to be achieved.
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3. Prospective Systems reduce costs in the long term. The Urban 
Institute recently concluded that ITa consensus is now 
developing that prospective rate setting is effective in 
lowering the rate of increase in hospital spending by several 
percentage points a year, at least in mature rate setting 
programs after an initial start-up period".

VI11.Why Doesn't the Department of Health and Social Services Simply 
Adopt Prospective Payment by Regulation?

The Legislature must specifically endorse adoption of a prospective 
system in Alaska.' The Alaska Attorney General has ruled in a 1982 
opinion that present Alaska Statutes prevent adoption of a 
prospective payment system by regulation. The Legislature must 
change Alaska Statutes to clearly authorize the Department to adopt 

a prospective system.
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IX; llhat Options Exist to Address the FY84 Shortfall?

1. Do Nothing. This strategy would leave reimbursement in the 
present retrospective environment and require the Department 
to pass reductions in federal revenues on to hospitals and 
nursing homes'through reduced rates. Most recent calculations 
place hospital and nursing home revenue reductions at 8% and

: 24% respectively for FY84. This strategy would not require 
any additional funds beyond the FY84 Governor's request for 
Medical Assistance but would severly impact Alaska facilities.

2. Remain on retrospective system and replace lost federal 
revenues with State funds, if State law permits. This 
strategy will require 54 to 5 million in replacement funds and 
may require a statute change as well. There is some doubt 
whether the present statutes would permit the Department to 
pay rates in excess of the federal limits.

3. Same as option #2 but reduce persons eligible and medical 
services available-] Under existing Alaska law, the Department 
is empowered to eliminate certain medical services and certain 
eligibility groups if funds were deemed inadequate for FY84. 
If it were determined that the Department could pay in excess 
of new federal limits with all State funds, or legislation 
were passed to permit this, the Department" could, make 
reductions in' services and eligible groups to partially offset

. Jithis $4 to 5 million shortfall

4.

5.

6.

Adopt Prospective System and replace lost federal revenues 
with Stace funds" This strategy will cost roughly the same 
as Option H2 but FY84 costs could be predicted with greater 
certainty. Assuming no changes were made in medical services 
covered or persons eligible, this option would save the State 
from 1 to 3% annually compared to Option i f2 after the initial 
start-up period. . •

Adopt Prospective System but reduce persons eligible and 
medical services available] Herein lies the true value of a 
prospective system] Once the prospective rules are 
established and the rates (unit price) for services agreed 
upon for the fiscal year, eligible groups and medical services 
are then balanced against unit price to operate within the 
available appropriation. If no changes were made i’i persons 
covered or services offered, the price for this option would 
be the same as Option H .  If major reduction in eligibles or 
services were made, the costs for this option could be reduced 
proportionately.

Seek Relief from Congress. This is always an option but f’ot 
one with as iruJcH potential in light of Alaska's present 
financial image. Nonetheless, there is provision within the 
new federal changes for special negotiation with the Secretary 
of Health and Human Services regarding "rural" hospitals. 

Alaska could pursue this option in conjunction with one of the 
strategies described in Option 1 through 5 above.
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X. ‘ Summary

Because of the new state spending limit and concurrent reductions 
in federal funding, Alaska is facing a $4 to 5 million shortfall in 
FY84 in its low income medical assistance programs. If passed on 
to hospitals and nursing homes, FY84 rates would be reduced 8% and 
24% respectively. This could severely cripple if not force closure
of several smaller rural facilities in the State.

Alaska must balance eligible populations, medical services covered 
and unit price against available funds to define an affordable FY84 
medical program.' While a prospective_.system will not in and of
itself eliminate the shortfall, it could provide a business
environment in which critical decisions will be made before the 
fiscal year starts. If implemented with reasonable cost limiters, 
minimal cost-shifting to other payors would occur.
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A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  

P o s i t i o n  P a p e r  

C e r t i f i c a t e  o f  N e e d  R e p e a l

T h e  C e r t i f i c a t e  of N e e d  p r o g r a m  in A l a s k a  ( A S . 07) 
s h o u l d  b e  r e p e a l e d .  It is b o t h  i n e q u i t a b l e  a n d  u n n e c e s s a r y .  
Its b a s i c  p r e s u m p t i o n  is that t h e  D e p a r t m e n t  of H e a l t h  a n d  
S o c i a l  S e r v i c e s  can m a k e  b e t t e r  d e c i s i o n s  f o r  h o s p i t a l s  and 
n u r s i n g  h o m e s  t h a n  c a n  t h e  f a c i l i t i e s  t h e m s e l v e s .

B a s i c  I s s u e s

1. E q u i t y

- W h i l e  c o n t r o l l i n g  n o n - s t a t e  c o n s t r u c t i o n  of s k i l l e d  
n u r s i n g  f a c i l i t i e s  ( S N F ' s )  a n d  i n t e r m e d i a t e  c a r e  f a c i l i t i e s  
(IC F ' s ) ,  t h e  p r g r a m  e x e m p t s  t h e s e  b e d s  c o n s t r u c t e d  in 
P i o n e e r s '  H o m e s .  T h u s  a n y  d e t e r m i n a t i o n  of n e e d  b a s e d  on 
t h e  c u r r e n t  p r o g r a m  is f l a w e d  b e c a u s e  f o r c e s  e x t e r n a l  to the 
p r o g r a m  c a n  a n d  h a v e  - in A n c h o r a g e ,  J u n e a u ,  a n d  K e t c h i k a n  - 
a l t e r e d  t h e  f a c t u a l  s i t u a t i o n .

- A l a s k a  N a t i v e  H e a l t h  S e r v i c e  a n d  the A r m e d  F o r c e s  
f a c i l i t i e s  are a l s o  e x e m p t  f r o m  c o v e r a g e .  T h e i r  a c t i v i t i e s  
h a v e  a d i r e c t  b e a r i n g  on m a n y  o t h e r  f a c i l i t i e s  in t e r m s  o f  
b o t h  s e r v i c e  a r e a  a n d  r e f e r r a l s .

- P h y s i c i a n  o f f i c e  c o n s t r u c t i o n  and e q u i p m e n t  p u r c h a s e  
a r e  a l s o  e x e m p t .

T h e  i n e q u i t i e s  a r e  c l e a r l y  i l l u s t r a t e d  in the A n c h o r a g e  
a rea: P r o v i d e n c e  H o s p i t a l ,  H u m a n a  H o s p i t a l ,  N a k o y i a  H e a l t h  
C a r e  C e n t e r ,  H o p e  C o t t a g e s  a n d  t h e  A l a s k a  T r e a t m e n t  C e n t e r  
a r e  i n c l u d e d  in the C O N  p r o g r a m  w h i l e  t h e  A l a s k a  N a t i v e  
H e a l t h  S e r v i c e  H o s p i t a l ,  F l m e n d o r f  A F B  H o s p i t a l ,  the 
A n c h o r a g e  P i o n e e r s ' s  H o m e  a n d  the D i a m o n d  E m e r g e n c y  C e n t e r  are 
not i n c l u d e d .  A l l  of t h e s e  f a c i l i t i e s  s h a r e  t h e  s a m e  b a s i c  
s e r v i c e  area.

Prt.dent 
Oennu L D«Wilt
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C e r t i f i c a t e  o f  N e e d  R e p e a l  
P a g e  T w o
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2. U n n e c e s s a r y

M a r k e t  p l a c e  e c o n o m i c s  a n d  c o m p e t i t i o n  s h o u l d  b e  the d e t e r m i n a n t  
o f  c a p i t a l  e x p a n s i o n  for h e a l t h  f a c i l i t i e s .  In A n c h o r a g e ,  the 
M u n i c i p a l  H e a l t h  C o m m i s s i o n  as w e l l  as o p e n  b o a r d  m e e t i n g s  p r o v i d e  
t h e  p u b l i c  i n p u t  i n t o  a f a c i l i t y’s p l a n n i n g  p r o c e s s .  In s m a l l e r  
c o m m u n i t i e s  t h e  c i t y  c o u n c i l  o r  b o r o u g h  a s s e m b l y  w h o  o w n  the f a c i l i t y  
p r o v i d e  t h e  p u b l i c  i n p u t  o p p o r t u n i t y .  =• 1

A l a s k a  is a d e v e l o p i n g  s t a t e  o f  m a n y  i s o l a t e d  r e g i o n s  w i t h o u t  
a n y  a p p e a l  f o r  d u p l i c a t i o n  of s e r v i c e s  o r  n e e d  to  l i m i t  a c c e s s  to 
h e a l t h  c a r e ,  w h i c h  is the b a s i c  i n t e n t  o f  t h e  C O N  p r o g r a m .

3. C o n f o r m i t y  *

4 2  U S C  3 0 0  m - ( d )  r e q u i r e s  t h a t  s t a t e s  c o n f o r m  t o  t h e  f e d e r a l  ; 
p r o g r a m  o r  f a c e  a r e d u c t i o n  of s p e c i f i e d  p u b l i c  h e a l t h  s e r v i c e  funds.

C o n f o r m i t y  is not a c h i e v a b l e  w i t h o u t  t h e  i n c l u s i o n  of the 
P i o n e e r s '  H o m e s .  • . '

T h e r e  are 30 s t a t e s ,  i n c l u d i n g  N e w  Y o r k  a n d  C a l i f o r n i a  
a s  w e l l  as A l a s k a ,  w h i c h  are not in c o n f o r m i t y .

T h e  p e n a l t i e s  h a v e  b e e n  d e f e r r e d  e v e r y  y e a r  s i n c e  p a s s a g e .
In D e c e m b e r  o f  1 9 8 2  t h e y  w e r e  d e f e r r e d  u n t i l  O c t o b e r  1, 1983.

T h e  R e a g a n  A d m i n i s t r a t i o n  is not s u p p o r t i v e  of c o n t i n u i n g  
t h i s  p r o g r a m .  C o n g r e s s  is w o r k i n g  to c r e a t e  a s t a t e  o p t i o n a l  p r o g r a m  
w i t h o u t  p e n a l t i e s .  T h u s  t h e  l i k e l i h o o d  of i m p o s i t i o n  of p e n a l t i e s  is 
r e m o t e  at b e s t  a n d  t h e  a c r o s s  t h e  b o a r d  e l i m i n a t i o n  of C O N  w o u l d  not 
c h a n g e  A l a s k a ' s  c u r r e n t  s t a t u s .

4. O t h e r  S t a t e s

L o u i s i a n a  d o e s  not h a v e  a c e r t i f i c a t e  of n e e d  law.

A c c o r d i n g  to  the A m e r i c a n  H o s p i t a l  A s s o c i a t i o n ,  30 s t a t e s  
c u r r e n t l y  d o  not c o n f o r m .

At l e a s t  s e v e n  s t a t e s  h a v e  t e r m i n a t i o n  c l a u s e s  o r  s p e c i f i c  s u n s e t  
p r o v i s i o n s .

5 . . A t t a c h m e n t s

A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  P o l i c y  P a p e r  on R e p e a l  
o f  C e r t i f i c a t e  of N e e d

- P r o v i d e n c e  l e t t e r  to M a y o r  K n o w l e s  e x p l a i n i n g  o p p o s i t i o n  
to  CON.

U.S. D e p a r t m e n t  o f  H e a l t h  a n d  H u m a n  S e r v i c e s  l e t t e r  to 

D e n n i s  D e W i t t  d i s c u s s i n g  A l a s k a ' s  n o n - c o n f o r m i t y .



P o s i t i o n  P a p e r  
C e r t i f i c a t e  o f  N e e d  R e p e a l  
P a g e  T h r e e

( A t t a c h m e n t s  c o n t .)

- A l a s k a  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  l e t t e r  t o  R e p r e s e n t a t i v e  
D o n  C l o c k s i n  d i s c u s s i n g  P i o n e e r s '  H o m e s  e x e m p t i o n ,  c o n f o r m i t y  
p r o b l e m ,  a n d  p o t e n t i a l  f o r  p e n a l t i e s .

- 4 2  U S C  3 0 0 m - ( d )

- A l a s k a  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  l e t t e r  to  
R e p r e s e n t a t i v e  M i k e  B e i r n e  i n d i c a t i n g  l a c k  o f  c o m p l i a n c e  w i t h  f e d e r a l  
p r o g r a m .

- A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n  R e s o l u t i o n  c a l l i n g  for 
t h e  r e p e a l  of c e r t i f i c a t e  of need. ' .

- A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  l e t t e r  t o  S t e v e n s  on 
C O N  r e p e a l .  " ‘ •

- G o v e r n o r  S h e f f i e l d ' s  r e s p o n s e  to t h e  A s s o c i a t i o n  l e t t e r  to 

S e n a t o r  S t e v e n s .
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American Health Care 
Association 

Emn.a G. Ivy
Wrangell General Hospital 
Wrangell

Delegate lo Ihe Associat.on 
ol Western Hospitals 

Michael Hurling 
South Peninsula Hospital 
Homer

Alternate Dolegate lo ihu 
Association ol Westorn 
Hospitals 

Daniel Van Wiermgun 
Kodiak Island Hospital 
Kodiak

Trustee Oelogato lo Ihe 
American Hospital Assoc. 

M o i i  Kadisn 
Trustee. Provicenco 

Hospital 
Anchorago

Aliornate Trustee Delegate 
to American Hospnal 
Association 

Flooort Jensen 
Central Peninsula Hospital 
Soldotna

Physician Member ol 
the Board 

Keilh Brownsoerger, M D. 
Anchorage

P O L I C Y  S T A T E M E N T

C E R T I F I C A T E  O F  N E E D

P o s i t i o n : T h e  A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  a d v o c a t e s
t h e  r e p e a l  of the c e r t i f i c a t e  of n e e d  (CON) law, A S  18.07.

R a t i o n a l e : T h e  C O N  p r o c e s s  h a s  p r o v e n  c o s t l y ,  w a s t e f u l ,
a n d  u n n e c e s s a r y .  T h e  p r o g r a m  h a s  b e c o m e  e x c e s s i v e l y  
b u r e a u c r a t i c  to  the p o i n t  t h a t  it u n d e r m i n e s  e c o n o m i c  
i n c e n t i v e s  t h r o u g h o u t  t h e  d e c i s i o n - m a k i n g  p r o c e s s  and 
s o  i n c r e a s e s  t h e  c o s t  of c a p i t a l  p r o j e c t s  it t a k e s  
v a l u a b l e  d o l l a r s  f r o m  p a t i e n t  care. T h e  c e r t i f i c a t e  of 
n e e d  p r o c e s s  a l s o  r e m o v e s  c o m m u n i t y  c o n t r o l  f r o m  local 
j u r i s d i c t i o n s  in r e s p e c t  to m u n i c i p a l l y - o w n e d  f a c i l i t i e s  
a n d  l o c a l  a d v i s o r y  b o a r d s  in r e s p e c t  to c o r p o r a t e  o w n e r­
s h i p  .

An a l t e r n a t i v e  a p p r o a c h  to s t a t e  c o n t r o l  w o u l d  
p e r m i t  m a r k e t p l a c e  e c o n o m i c s  to c o n t r o l  e x p a n s i o n  and 
w o u l d  r e l y  on l o c a l  d e c i s i o n - m a k e r s  t o  m a k e  d e c i s i o n s  
f o r  t h e i r  own c o m m u n i t i e s .  We s e e  a v a l u e  in s t a t e  
g o v e r n m e n t  c o n t i n u i n g  its p l a n n i n g  f u n c t i o n  w i t h  input 
f r o m  r e g i o n a l  .and l o c a l  g r o u p s .

N o t e : T h i s  d o e s  not c o n t e m p l a t e  r e p e a l  of c o n s t r u c t i o n
o r  l i c e n s u r e  s t a n d a r d s .

President 
Dennis L OeWitt 
Juneau



PROVIDENCEHOSPITAL II SISTEBS OF 
 ^ PROVIDENCE

3200 PROVIDENCE DRIVE - TOUCH 6604 
ANCHORACE. ALASKA 09502 
PHONE: (907)276-4511

SERV ING IN  THE WEST SINCE 1H56

December 27, 1982

Mayor Tony Knowles 
Municipality of Anchorage 
Pouch 6-650
Anchorage, Alaska 99502

Dear Mayor Knowles:

Thank you for the opportunity on December 13 to share Providence's 
plans and some of our concerns with you.

One point came up during our discussion regarding Certificate, 
of Need (CON). I would like to elaborate for you ip. more detail why 
the health care providers in Alaska oppose CON and have so strongly 
supported its repeal.

As you know, the CON law was passed in this and most other states 
as a requisite to receive Federal funds. The major impetus for the 
law were:

1. Excess hospital beds in many large cities, and
2. rising health care costs.

The belief was that by controlling the number of beds, capital 
expenditures and new services, costs would be contained. The results 
have been much less than desired throughout the country. The law is 
cumbersome, wasteful and, in fact, costly.

The lack of "success" is especially true in Alaska for some basic 
reasons:

1. The process which the law sets in place is cumbersome and 
wasteful. The institution must:
- submit a letter of intent at least 60 days prior to an 
application (for no apparent reason); .
- submit an elaborate, repetitive application (most are well 
over 100 pages). There are 12 separate "criteria" which must be 
addressed in any application;
- wait to be declared complete (minimum 20 days; several of our 
applications were delayed months);
- then go through a 90-day review process--with three or four 
public meetings.

MEMOIRS o r  n i t  SISTERS o r  rROV lDENCE COKPORAnON  —ALASKA: PROVIDENCE IIOSnTAL. ANCHORACE-W ASIIINCTON; rROVIDENCr. MEDICAL CENTER SEATTLE-THE 
’.SPALL RETIREMENT RESIDENCE AND MOUNT ST V INCENT NURSING CENTER. SEATTLC—PROVIDENCE HOSPITAL. EVI.KF.n-ST. PETEK HOSPITAL OL'lMPIA-ST CLIZABETII 
HOSPITAL. TAKIV. A—OREGON: PROVIDENCE HOSPITAL. MED IORD-PROVIDENCE MCDICAL CENTER. PORTLAND—PROVIDENCE CHILD CF.Nn.K. PORTLAND—ST VINCENT HOSPITAL 
AND MEDICAL CENTER. I’ORTl AND—CALIFORNIA: TKOVIOENCE HOSPITAL. OAKLAND-PROVIDENCE HIGH SCHOOL. DUKHANK —SAINT IOSFPII MEDICAL CENTER BURBANK
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2. The costs of CON to the institution are enormous to prepare this 
cumbersome document {at least 35 copies) and submit to the 
minimum 110-day process. There are also the institutional costs

• of delaying implementation and watching the price of a piece of 
equipment or construction project increase several percent points 
with inflation.

The cost to the public is also great in the state, regional and 
local staff needed to coordinate the program, prepare staff 
analyses and hold public meetings.

3. The dollar limit for what must be reviewed has been ridiculously 
low--$150,000. The federal law ..as allowed that limit to be 
raised to $400,000 and $500,000 although the Alaska legislature 
failed in its last session to raise the limits. Some states 
have raised the limit to $1 million or more. To have a limit
of $150,000 or even $600,000 when the hospital's annual operating 
budget is $75,000,000 (such as Providence's) is overkill.

In just 1982 alone, Providence has prepared 6 CON applications, 
including two equipment replacements (for a CT Scanner and a 
Cath Lab), a $250,000 computer enhancement for an x-ray machine 
and most absurd, a $167,000 replacement incinerator (25 years 
old, replacement required by State and EPA codes!). The State 
did not give final approval on the incinerator until the 90th 
d a y . ~

4. The law itself is overkill in Alaska. Designed for areas of 
heavy population, excess hospital beds and competition, the law 
does not work for Alaska for several reasons:

- The law only covers private faci1ities--not public health, 
nor state owned (API or Pioneer Homes), nor military.

- Alaska has only one city with more than one hospital and only 
three private ("eligible") hospitals of over 100 beds.

5. The law is reactive to existing decision making processes. Most 
hospitals in the State already have local public review and 
approval designed in their own budget review processes. Many 
hospitals are owned by municipalities, and all have governing
or advisory boards of loctl citizens. These citizens should have 
control of the expansion and budgetary decisions of their own 
institutions. Several other layers are unnecessary. Hospitals 
arid their boards are capable of making sound financial and 
program decisions.
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As the attached Policy Statement of the Alaska State Hospital 
Association (ASHA) notes, we are supportive of state and local planning 
for the health care needs. The process should be positive and 
proactive-- encouraging institutions to respond to needs in the 
community rather than reactive, cumbersome and negative.

We encourage the city to support the ASHA position on repealing 
the state CON law. Your own Municipal Health Commission is a strong 
local planning body which helps identify health needs and encourages 
solutions. It also serves to review public expendiLures in health. 
Those roles are appropriate. It should be freed from the cumbersome 
CON review.

Thank you for giving me the opportunity to share our concerns 
with you.

Best wishes for a prosperous 1983.

Sincere-ly,
t

A1 M. Camosso 
Admini strator

Enclosure



DEPARTMENT OF HEiATH & HUMAN SERVICES
w

Public Health Service

Region X
M/S, 825. Arcade Plaza Building 
1321 Second Avenue 
Seattle WA 98101

June 22, 1982

Re: 10P 550016
Alaska SHPDA

Dennis L. DeWitt 
President
Alaska State Hospital Association 
319 Seward Street 
Juneau, Alaska 99801

Dear Mr. DeWitt:

Your letter dated June 11, 1982, requested information about Region X's 
intentions a r  a result of the failure of the Alaska Legislature to pass 
amendments proposed to bring the State Certificate of Need program into 
compliance with the Federal planning law, as amended. Our course of 
action is quite clear. We will continue to fullfill our mandated respon­
sibilities guided by actions and time frames specified in the law.

Under the existing provisions of Title XV of the Public Health Service 
Act, as amended, current law requires (in order to be fully designated) 
that a SHPDA must meet all requirements for full designation, including 
that of having a complying Certificate of Need program.

If a SHPDA is not eligible for full designation by a certain date (which 
for Alaska is January 19, 1983) the Department must invoke the statutory 
penalty of reducing most Public Health Service grants and contracts 
to any entity ir. the State by 25% the first year, 50%, 75%, and 100% over 
the next three years. Amendments contained in PL 97-35 extended the date 
by which a State must have a -fully designated SHPDA to avoid imposition 
of the penalty. However, PL 97-35 also amended Section 1521(b)(2)(B) by 
specifying that a conditional designation agreement could not extend beyond 
a State's penalty date.

Fully designated SHPDAs (such as Alaska) which do not have complying CON 
programs but cortinue to meet other requirements, will be returned to 
conditional designation. As noted above, PL 97-35 prohibits the conditional 
designation of any SHPDA from extending beyond its penalty date. Any SHPDA 
which remains conditionally d'Mgnated on its penalty date must be termin­
ated. Therefore, we will send a termination notice to any conditionally 
designated SHPDA 90-days prior to its penalty date, if it still has not 
demonstrated that it has a complying CON program.
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The enclosed copy of a letter to Commissioner Beirne, from the Regional 
Health Administrator, further emphasizes the critical nature of having 
a complying CON program in Alaska.

Also the enclosed copy of a 1931 letter addressed to Mr. Ivan Lawner, Esq. 
concerning Pioneer Homes Certificate of Need review issues, reflects our 
unchanged position.

I hope the faces in this letter provide the detail of information required 
to understand the situation. Please call or write, should you need further 
assistance.

Resources Development 
Region X

Enclosures (2)
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JUN 2 1 1982
Re: 10P 550015 

Alaska SHPDA

Helen D. Eelrne, Ph.D.
Commissioner
Department of Health and •

Social Services 
Pouch H 01 '
Juneau, Alaska 99311 •

Dear Dr. B e l m e :

The State o f  Alaska's Department o f  Health and Social Services full 
designation agreement with the Department o f  Health and Hunan Services 
1s being extended for three months, until September 30, 1932. As .you 
know, because Alaska's Certificate o f  Heed Program dees not comply 
with Federal requirements, 1t 1s necessary that the SHPDA be returned 
to conditional designation. As required by statute, this 90-da.y . 
extension of your current designation 1s being given to allow you to 
request and prepare for a hearing, 1 f  you should want one. letters 
from the Eureau of Health Planning to you and to the Governor will ' 
further explain this process.

The following conditions are to be considered a part of the extended 
full designation agreement:

1. If the Agency 1s unable to retain full designation 
after September 30, 1932, It will be returned to 
conditional designation for the period October 1, 1932 
to June 30, 1983.

2. The designation of the Agency will automatically
terminate when the Aicncy reaches Its penalty date, . 
if the Agency still has not achieved full designation.

You may at any time prior to your penalty date (1-19-33, per PP’I 22-12) 
submit documentation which you believe contains evidence that the State's 
CON program complies with the minimum Federal requirements, or a. certifi­
cation by the State's Attorney General, attesting to the program's compliant
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Please sign both copies of this letter. Indicating your afcceptance 
of this extension with conditions. Return one cony to this office 
As soon as wc receive the signed cony, wa will Issue a Motice of 
Grant Award for the extended designation period.

Sincerely,

Dorothy H. t-ann, M.P.H. 

Regional Health Administrator 
Region X

Helen D. Celrne, Ph.D. ' Date
Commissioner
Alaska-Department of Health

DHP.D:ROSS:vw: 6/21/82



Honorable Donald E. Clocksin 
Chairman, Health, Education and 

Social Services 
Page 5 May 29, 1981

Hie Department of Health and Social Services, in recent licensing 
inspections, has advised a significant number of residents i n  t h e  
ambulatory sections of all the Pioneers1 Homes should b e  designated 
intermediate care patients. Intermediate care requires both a 
certificate of need and a significant increase in staffing, installation 
of call buttons or other signalling devices, and closer attention to 
patients when taking medications, etc. Hie number of patients w h i c h  
mi ght be considered' in need of intermediate care are: thirty a t  Sitka,
twenty at Fairbanks, twenty at Palmer and forty at Anchorage (in the new 
wing).

Funding to provide intermediate care was not included i n  t h e  FY 82 
operating budget. Although a dollar figure is not avail able at the 
present time, a significant increase will be necessary i f  w e  m u s t  comply 
with tr_ certificate of need program. Passage of SB 225 w ould eliminate 
this situation.

In summary:

1. Administration believes the Legislature h a d  al w a y s  
intended to exclude Pioneers' Hemes from certificate 
of need;

2. Hie certificate of need process is not appropriate for 
Alaska;

3. There needs to be planning for health care facilities 
and a more responsive process needs to b e  develope d ;

4. Grandfathering the nursing wing at Anchorage and the 
new Pioneers' Hare at Ketchikan will not solve t h e  
complex problems existing at the Fairbanks, Palmer, and 
Sitka Pioneers' Heme; and,

5. Passage of CSSB 225 will eliminate the potential for 
pain and suffering by allowing Pioneers' Hemes residents 
to remain in their heme.



Honorable Donald E. Clocks in 
Chairman- Health, Education and 

Social Services 
Page 6 May 29, 1981

if I can be of any further assistance to y o u  or y o u r  carrnittee, 
please give me a call.

Deputy Ccmmissioner for 
Personnel Management

FBM/mjc
cc: Honorable Charles Parr

Honorable Robert Ziegler 
Honorable Jalmar Kerttula 
Honorable Patrick Rodey 
Pioneers' Homes Advisory Board 
Dennis Dewitt, Executive Director 
Alaska State Hospital Association



42 § 300m PUBLIC HEALTH AND WELFARE CH. 6

accordance  w ith subsection  (b)(2), o r  (b)(3) o f  this section (as th e  Secretary 
determ ines app rop ria te), e n te r  in to  ano ther agreem ent w ith  the  G overnor 
fo r the designation  o f  a S la te  Agency.

Failure to designate S ta te  A gen cy  within specified  period; reduction in 
allotment, grant, loan, loan guarantee, or con tra ct

(d)(1) I f  an  agreem ent u n d e r  subsection (b)(3) o f  th is section fo r th e  des­
ignation  o f  a S tate A gency  fo r a S tate  is no t in effect upon the  expiration 
of—

(A) the  fou rth  fiscal year w hich begins after 1975; or

(B)(i) if  the leg isla tu re  o f  th e  S ta te  is in a regular session on D ecem ­
ber 17, 1980 an d  th e  legislature will be in  session for a t least twelve 
m onths from  such  d a te , tw enty-four m onths from  such date, o r

(ii) if  the  leg isla ture  o f  the S tate is in session on D ecem ber 17, 1980, 
but twelve m onths d o  no t rem ain  in such session after such da te  o r if 
the legislature o f  the S tate  is no t in session on such date, tw enty-four 
m on ths after th e  beginning o f the  first regular session o f  the legislature 
beginning after such date , 

w hichever occurs la ter, the  Secretary  shall take the action prescribed by par­
agraph  (2).

(2) I f  upon the exp ira tion  o f  the period applicable under parag raph  (1) an 
agreem ent is not in effect fo r the designation o f  a S tate Agency for a State, 
the Secretary  shall until such  an agreem ent is in effect take the following 
action:

(A) D uring  th e  first twelve m o n ths after the date  o f  the expiration of 
the applicable period, th e  Secretary  shall reduce by 25 percent the 
am o u n t o f  each a llo tm en t, g ran t, lor .1 , and loan guarantee m ade to  and 
each con trac  entered  in to  w ith  an  individual o r entity  in such S tate 
d u ring  s i ' '  period u n d e r this ch ap te r o r the C om prehensive A lcohol 
A buse and  A lcoholism  Prevention, T reatm ent, and  R ehabilitation  A ct 
o f 1970.

(B) D uring  the second twelve m onths after such expiration  date , the 
Secretary  shall reduce by 50 percen t the am ount o f  each such a llo t­
m ent, g ran t, loan, loan guaran tee, and con tract.

( O  D uring  the  th ird  twelve m onths after such expiration  date, the 
Secretary  shall reduce by 75 percen t the am ount o f  each such a llo t­
m ent, g ran t, loan, loan guaran tee, and contract.

(D) A fter the  expiration  o f thirty-six m onths after such expiration  
date, the Secretary m ay not m ake o r en te r into any such allo tm ent, 
g ran t, loan, loan guaran tee, o r contract.

(July 1, 1944, c. 373, T it le  X V , § 1521, as added Jan. 4, 1975, Pub.L . 93-641, § 3, 
88 Stat. 2242, and amended A ug . 1, 1977, Pub.L. 95-83, T it le  I, § 106(7), (m). 91 
Stat. 385; D ec . 19, 1977, Pub .L . 95-215, § 6(b), 91 Slat. 1507; July 16, 1979, Pub. 
L . 96-33, 93 Stat. 86; Oct. 4, 1979, Pub .L . 96-79, T it le  I, § 123(a), (b)(1)(A), (2), 
(d). (0, (S)(2), 93 Stat. 624-627; Oct. 17, 1979, Pub.L . 96-88, T it le  V , § 509(b), 93 
Slat. 695; Dec. 17, 1980, P ub .L . 96-538, T it le  111, § 303(b), 94 Stat. 3190; A ug . 13, 
1981, Pub .L . 97-35, T it le  IX , §§ 902(g)(5), 936(b), 95 Slat. 561, 572.)
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DEPT. OF HEALTH AND SOCIAL SERVICES /
OFF ICE  O F  THE C O M M IS S IO N E R  j

May 10, 1982

JAYS. HAUHOttO. GOVERNOR

POUCH  H O I
JUNEAU . A LASKA  93811 
PHONE:

465-3030

The Honorable Mike Beirne 
Chairman

House HESS Committee

Alaska State House of Representatives
Pouch V
Juneau, Alaska 99811

Dear Rep..sentafive Beirne: - .

I am enclosing a Program Policy Notice we recently received from the Bureau 
of Health Planning in the U. S. Department of Health and Human Services.
This Notice emphasizes that s'*tes which do not have State Health Planning 
and Development Agencies whir fully comply with federal requirements will 
lose federal support for healtn planning efforts and will also lose most 

federal Public Health Service dollars. Alaska currently receives some 
$5 million annually in such federal funds. Our lack of compliance would 
result in one quarter of these funds being withheld for four years until 
certain federal public health service funds are no longer available to 
Alaska.

We appreciate the hearing you conducted on House Bill 195. We believe this 
bill, with the amendments we offered, would bring our State Health Planning 
and Development Agency into full .compliance with federal requirements. Your 
assistance in helping to move this legislation v/ould be very much appreciated.

We appreciate your assistance and support in this matter.

Sincerely,

Helen D. Beirne 
Comni ssioner

Enel os are

cc: Phoebe A. Lindsey



Publ ic Hea l th ServiceDEPARTMENT OF 1IEAULH & HUMAN SERVICES

Region X
M/S 823 Arcade Plaza Building 
1321 Second Avenue 
Seattle WA 98101

Re: TOP 550007-05 p -  • •   S
I ‘ "

Mr. Ivan Lawner, Esq. • . . . . . .
He11en & Partnow i ; 1 1'dbi |

524 G Street j 1

Suite 710 • ; • • " •“? i \ * T  " } .!
Anchorage,, Alaska 99501 - ...... ... .

Dear Mr. Lawner:

This is to respond to your recent letter concerning Certificate-of-Need 

review of a skilled nursing facility addition to the Pioneer Home in 
Anchorage. In that correspondence you raised two issues; the need for 
clarification of our 1978 letter to Howard-Gabriel regarding C/N coverage 
of Pioneer Homes, and the compliance of the Alaska C/N program with 
federal stand..-ds. These matters will be addressed separately.

1. In our September 11, 1978 letter to Howard Gabriel, Director
of the Southeast Alaska HSA, we were assuming that Pioneer Homes
were only residential or domiciliary care facilities; there.was no 
understanding that inpatient skilled nursing care was provided in 

these institutions. Given this understanding of the nature and 

services of Pioneer Homes at that time we were correct in concluding 
that they would not be included in the federal definition of 
"health care facilities" which would require coverage under Certificate- 
of-Need programs. If indeed skilled nursing services are provided 
in these institutions, they would be considered "health care 
facilities" as defined by our C./N regulations. The 1978 letter did 
not consider a Pioneer Home to be such a facility.

2. We have reviewed the Alaska C/N statute and implementing regulations
to determine whether Pioneer Homes would be included in the definition
of a health care facility. We found that:

a. The Alaska C/N statute defines a "health care facility" as:

A private, municipal. . . hospital, psychiatric hospital, 
turberculosis hospital, skilled nursing facility. . . .
(Sec. 18.07.111(7)).

b. The Alaska C/N regulations, in turn, define "health care facility" as:

i
Any of those listed in AS 18.07.111, as defined, where appropriate, 
in 42 CFR 123.401 (adopted 1/21/77). (7AAC07.130)
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c. The State's C/N statute and regulations, taken together and 

including the cross reference to 42 CFR 123.401, would provide 
coverage of a distinct part of an institution and would, there­

fore, meet the federal definition of a skilled nursing facilities,

i.e., an institution or a distinct part of an institution which 
is primarily engaged in providing inpatient skilled nursing care 
and related services for patients who require medical or nursing care 

. . . .  (42 CFR 123.401 )

From the above points, it would appear that the Alaska C/N program adequately 
defines "heath care facility" and "skilled nursing facility." It is the 

responsibility of the state to follow its own C/N statute and regulations.
If there is an on-going and sustained pattern of not following their statute 
and regulations, we would certainly assess the state's overall C/N program 

and then take appropriate action.

Please call us should you'have further questions. •

Sincerely yours,

John D. Whitney, Director 
Division of Health Resources 
Development PHS, Region X

cc: Ron Hammett\ Director, SCHPD
Howard Gabriel, Director, SEAHSA
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DEPARTMENT OF ADMINISTRATION /

jM r 5 . HAMMOND, S  OVER MO R

r  P O U C H  C
OFFICE OF THE COMMISSIONER I JUNEAU, ALASKA 99811

465-2200

May 29, 1981

Honorable Donald E. Clocks in 
Chairman, Health, Education and

Social Services 
Alaska State legislature 
Pouch V
Juneau, Alaska 99811

Dear Representative Clocksin:

This is in response to your request to put i n  writing m y  verbal 
testimony before your caimittee on CSSB 225. I w i l l  try and confine my 
remarks to the major issues.

Administration's position is that the Legislatture has always 
implicitly exempted Pioneers' Hemes from the certificate of need 
program. Ihe Senate has concurred with this position as evidenced b y  
CSSB 225. We ere asking that the House members be  afforded the 
opportunity to express their will as the Senate.

There appeiars to be some confusion existing w i t h  the recent State 
Supreme Court decision of South Central Health Planning and Development, 
Inc. vs the Department of Administration, on certificate of need. A t  
issue was whether or not the Legislature exempted Pioneers' Hemes from 
certificate of need. The court found that there i s  no language in State 
statutes which can reasonably be read as exempting- skilled nursing 
facilities from the certificate of need process w h e n  they cire contained 
in Pioneers' Hares. Consequently, whether or not -the legislature 
intended to exenpt Pioneers' Hares new be cares moot:. The Legislature's 
intent can now be established only through the legislative process o f  
amending existing law to allow this exemption.

There has been a substantial amount of discussion centering around 
the need for proper planning so that health facilities in Alaska are not 
overbuilt. Tlus is an admirable and worthy objective, and I can assure 
you that this Department supports health facility planning. However, 
the existing system under the certificate of need program is fraught 
with inequities and frustrations; further, it does not represent a 
comprehensive planning effort.
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There are three providers of health facilities; t h e  federal 
government, the State government, and the "private sector." However, 
the federal health facilities don't come under the certificate of need 
program, and in most states this wouldn't pose a n y  problem. The 
military contingent in California, for instance, w o u l d  represent a  srtall 
portion of the state's total population and as su c h  w ould n o t  greatly 
impact the planning process for certificate of need. I n  Alaska, the 
opposite is true. Ihe federal government is a m a j o r  provider o f  health 
care and facilities. Rougtily one-fourth of the state's population are 
eligible to use federal health facilities (military base, Public Health, 
Indian Health, etc.). This has a devasting effect on try i n g  to  
logically plan for state and "private sector" health facilities w h e n  a 
critical component is missing,

Ir addition, if wa look closely at the "private sector" w e  see that 
it is not truly private. A  substantial portion o f  the revenues of  
private nursing homes and health facilities originate through state and 
federal programs. State and federal rules, regulations, requirements, 
and laws, guide and govern, in minute detail, the construction and 
operation of private health facilities. This includes the proper ratios 
of professional staff to patients, the type of equipment allowed, size 
of hallways, reporting procedures, and many others. I n  effect, the 
"private sector" is part of the "public sector." Consequently, the 
charge that the State, through the establishment o f  Pioneers' Homes, is 
unfairly competing with the private sector is a fallacious argument.

There has also been considerable discussion c m  the impact of 
granting Pioneers' Homes an exemption from certificate of ne e d  as it 
relates to federal programs. Mr. V e m  Perry, Director of the Division 
of Pioneers' Benefits spcke with Mr. Jim Egan, Regional Project Officer 
of the Office of Health Planning, Region X, U. S. Department o f  Health, 
Education and Welfare, on Wednesday May 27, regarding the certificate of 
need program.
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What effect would there be on the State o f  Alaidca 
if Pioneers1 Hemes were exempted from the 
certificate of need program? -

It would have no effect on medicare, medicaid,
AFDC or Indian Health Service. It could only 
affect categorical programs such as alcoholism,
EMS, Neighborhood Health Clinics, Mental Health 
Clinics, Day Care, etc.

Would the federal government actually discontinue 
such programs as alcoholism a n d  mental health if 
Pioneers' Hemes were exempted from t h e  certificate 
of need program?

No! Absolutely not. In his opinion, under tlie 
new administration, there w o uld be n o  federal 
sanctions whatsoever in health care programs, 
especially since the responsibility for this is 
being turned over to the states.

Further, discussions were held with the States of California and 
Washington regarding their certificate of need programs. In California, 
Mr. Ken L’mbach (916/323-6955) of the Office of Statewide Health Planning 
and Development was contacted. He stated that California has been out 
of confornwnce w? th the federal certificate of n e e d  program since 1969. 
Their lates : date for coning into conformance is October. H e  stilted 
that if they did not meet the deadline that the feds would probably 
extend it. Kr. Jim Bettridge of Washington Health Care Facilities 
Authority (206/753-6185) indicated that the feds were withdrawing total 
support from tine certificate of need program by 1983.

QUESTION;

ANSWER:

QUESTION:

ANSWER:
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What effect would there be  on -the State o f  Alaska 
if Pioneers' Homes were exempted fr c m  tbe 
certificate of need program? -

It would have no effect o n  medicare, medicaid,
AFDC or Indian Health Service,, It could only 
affect categorical programs such as alcoholism,
EMS, Neighborhood Health Clinics, Mental Health 
Clinics, Day Care, etc.

Would the federal government a ctually discontinue 
such programs as alcoholism a n d  irental health if 
Pioneers' Hemes were exempted fron t h e  certificate 
of need program?

No! Absolutely not. In his opinion, under the 
new administration, there would, be n o  federal 
sanctions whatsoever in health care programs, 
especially since the responsibility for this is 
being turned over to the states.

Further, discussions were held with the States of California and 
Washington regarding their certificate of need programs. In California, 
Mr. Ken Umbach (916/323-6955) of the Office of Statewide Health Planning 
and Development was contacted. He stated that California has been out 
of conformance with the federal certificate o f  need program since 1969. 
Their latest date for coning into conformance is October. H e  stated 
that if they did not meet the deadline that the feds w o u l d  probably 
extend it. Mr. Jim Bettridge of Washington Health. Caro Facilities 
Authority (206/753-6185) indicated that the feds we r e  withdrawing total 
support from the certificate of need program b y  1983.

QUESTION:

ANSWER:

QUESTION:
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Obese conversations indicate that:

i. Ihe federal government is not inclined t o  impose 
sanctions on a State for nonconformance with, the 
certificate of need program;

ii. There are states which are nonconforming, a n d  have 
been nonconforming for a number of years, o n  which 
federal sanctions have not been imposed; and

iii. The federal government is withdrawing total support 
for the certificate of need program b y  1983. If 
the state wants to continue a planning process for 
health facility development it will have to provide 
for the process by using General Funds monies. Based 
on the aforementioned problems, new w o uld be the 
appropriate time to revise this planning process t o  
make it more meaningful.

Finally, a compromise position has been mentioned i n  w h i c h  the new 
nursing wing at the Anchorage Pioneers' Hare and the n e w  Pioneers' Hone 
in Ketchikan would be totally grandfathered into law a nd n o t  made 
subject to certificate of need. This compromise does n o t  address a  
truly complex problem.

The Fairbanks Pioneers' Hone presently is serving twelve skill©! 
nursing beds in unlicensed beds. Unless a certificate o f  need is issued 
which allows licensing of these beds, these h e l v e  pioneers would have 
to be discharged.

Ihe Fairbanks and Palmer Pioneers' Homes are full to capacity with 
skilled nursing patients at the present time. If we are to a c c o m o d a t e  
anticipated need in the near future, additional skilled nursing 
facilities vail have to be constructed within the next few years. This 
exparsion would be impossible unless a certificate of need i s  issued.
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REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES

N o v e m b e r  4, 1 9 8 2

T h e  H o n o r a b l e  T e d  S t e v e n s  
U n i t e d  S t a t e s  S e n a t e  
W a s h i n g t o n ,  D . C .  2 0 5 1 0

D e a r  S e n a t o r  S t e v e n s :

S i m i l a r  l e t t e r  s e n t  to: 
S e n a t o r  M u r k o w s k i  a n d  
C o n g r e s s m a n  Y o u n g

A s  y o u  a r e  w e l l  a w a r e  t h e  S t a t e  of  A l a s k a  is net 
i n  c o n f o r m i t y  w i t h  t h e  N a t i o n a l  H e a l t h  P l a n n i n g  a n d  
D e v e l o p m e n t  A c t  a n d  w i t h o u t  f e d e r a l  a c t i o n  in 1 9 8 2  
f a c e ^  p e n a l t i e s  in g r a n t  m o n i e s  u n d e r  t h e  P u b l i c  H e a l t h  
S e r v i c e  A c t  a n d  the.* C o m p r e h e n s i v e  A l c o h o l  A b u s e  a n d  
A l c o h o l i s m  P r e v e n t i o n ,  T r e a t m e n t ,  a n d  R e h a b i l i t a t i o n  
A c t  of  1970. T o  a v o i d  t h i s  p e n a l t y  it is i m p e r a t i v e  
t h a t  C o n g r e s s  r e p e a l  4 2  U . S . C .  3 0 0 m - ( d )  ( c o p y  a t t a c h e d )

- T h i s  A s s o c i a t i o n  as w e l l  as t h e  A l a s k a  S t a t e  
‘■cdical A s s o c i a t i o n  ( r e s o l u t i o n s  a t t a c h e d )  a r e  o p p o s e d  
t o  t h e  c o n t i n u a t i o n  of  t h e  s t a t e  C e r t i f i c a t e  of N e e d  
law. B o t h  a r e  c o m m i t t e d  to  its r e p e a l  in 1983. R e p e a l  
o f  4 2  U . S . C .  3 0 0 m - ( d )  w i l l  g r e a t l y  a s s i s t  o u r  e f f o r t s .

W e  h a v e  c o m m u n i c a t e d  o u r  s u p p o r t  f o r  v a r i o u s  
m e a s u r e s  c o n s i d e r e d  b y  t h i s  C o n g r e s s  to  r e s t r u c t u r e  
t h e  f e d e r a l  law. It a p p e a r s  h o w e v e r ,  t h a t  a f u l l  r e­
f o r m  m a y  b e  a c o n s i d e r a t i o n  w h i c h  m u s t  b e  left to t h e  
n e x t  C o n g r e s s .  If t h a t  is so, it is i m p e r a t i v e  t h a t  
y o u  s e c u r e  r e p e a l  of  42 U . S . C .  3 0 0 m - ( d )  b e f o r e  the 
c u r r e n t  C o n g r e s s  a d j o u r n s  in D e c e m b e r .

A l l  of t h o s e  c o n c e r n e d  w i t h  t h i s  i s s u e  i n c l u d i n g  
C o n g r e s s m a n  W a x m a n , t h e  N a t i o n a l  G o v e r n o r s  C o n f e r e n c e ,  
t h e  A m e r i c a n  H o s p i t a l  A s s o c i a t i o n ,  e tc., a g r e e  on 
r e m o v i n g  s a n c t i o n s  a g a i n s t  s t a t e s  w h i c h  do  not c o n f o r m  
to  t h e  f e d e r a l  p r o g r a m .  T h e  n o t i o n  of f u r t h e r  d e l a y  
o f  t h e  s a n c t i o n s  d o e s  n o t  a s s i s t  a n y o n e ,  it s i m p l y  
p r e v e n t s  s t a t e s  s u c h  as A l a s k a  f r o m  d e a l i n g  w i t h  its 
o w n  l a w  on  a n y t h i n g  b e y o n d  a t e m p o r a r y  b a s i s .

President 
Dennis L. DeWitt 
Juneau



•  ®

F o r  t h e s e  r e a s o n s  w e  u r g e  y o u  t o  s e c u r e  t h e  r e p e a l  
o f  4 2  U . S . C .  3 0 0 m - ( d ) .  T h i s  w i l l  p e r m i t  t h e  l e g i s l a t u r e  
o f  t h e  S t a t e  o f  A l a s k a  t o  d e a l  w i t h  i t s  l a w  in w h a t e v e r  
m a n n e r  it d e e m s  a p p r o p r i a t e .  F u r t h e r ,  w e  u r g e  t h a t  t h i s  
r e p e a l  b e  s e c u r e d  p r i o r  t o  t h e  a d j o u r n m e n t  of  t h e  9 7 t h  
C o n g r e s s .

S i n c e r e l y , ^ /

D e n n i s  L. D e W i t t
P r e s i d e n t

D L D :If
cc: F r i d a y  M a i l i n g

A l a s k a  S t a t e  M e d i c a l  S o c i e t y  
G o v e r n e r  J a y  H a m m o n d  
G o v e r n e r  E l e c t  S h e f f i e l d  
L t . G o v e r n e r  T e r r y  M i l l e r  
Lt. G o v e r n e r  E l e c t  M c A l p i n e  
A m e r i c a n  H o s p i t a l  A s s o c i a t i o n  - L y n n  H a r t  
F e d e r a t i o n  of  A m e r i c a n  H o s p i t a l s
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BILL SHEFF IELD . GOVERNOR

S t a t u  o r  A l a s k a  

o f f i c e  o r  t h e  g o v e r n o r
iJrsEAi:

D e c e m b e r  22, 1 9 8 2

M r .  D e n n i s  L. D e W i t t  
P r e s i d e n t
A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  
319 S e w a r d  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  Mr. D e W i t t :

T h a n k  y o u  f o r  s e n d i n g  m e  a c o p y  o f  y o u r  l e t t e r  
t o  S e n a t o r  S t e v e n s  r e g a r d i n g  t h e  s t a t e  
C e r t i f i c a t e  o f  N e e d  law.

A s  y o u - k n o w ,  I a m  i n  a g r e e m e n t  w i t h  y o u  i n  y o u r  
o p p o s i t i o n  t o  t h i s  la w .  P l e a s e  k e e p  :me p o s t e d  
a s  t o  w h a t  I c a n  d o  t o  c h a n g e  t h e  l a w  in A l a s k a .

B e s t  r e g a r d s .

S i n c e r e l y

B  ______
G o v e r n o r
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• February 14, 1983

Senator Joe Josephson, Chairman 
Health, Education and Social Services Committee 
State Capitol 
Juneau, Alaska 99811

Dear Senator Josephson:

It is my understanding that your committee will be considering
S. B. 85, An Act Repealing the Certificate of Need Program,
at a hearing to be held on Wednesday, February 16, 1983.
While it, is not possible for me to attend in person, I would 
appreciate your reviewing the enclosed statement in opposition 
to this bill and entering it into the hearing record.

On behalf of the A)tna Life Insurance Company, I thank 
you for considering our comments.

Enclosure

R E C E 1V.EQ I

FEB  l 7 1983

yosep.h'son*

/Etna Life Insurance Company/The /Etna Casualty and Surety Company



STATEMENT OF 

/ETNA LIFE INSURANCE COMPANY 

IN OPPOSITION TO

S.B. 85



As a major writer of commercial health insurance, the'/Etna Life 
Insurance Company has for years been deeply concerned about health.care 
cost increases and has consistently supported viable health planning 
programs. We strongly oppose S.B. 85‘, An Act Repealing the Certificate of 
Need Program. We believe that enactment of this legislation.would 
represent a large step backward in Alaska's effort to realize an efficient 
and effective health care delivery system.

Health planning is one of the elements in t.he armamentarium of programs 
that are necessary to help in the reduction of the escalation of health 
costs and to ensure that the health care delivery system of the future is 
one that has been rationally and systematically planned.

We feel that it is most important that there be a mechanism in place 
for participation in the planning and development of health programs to 
improve the distribution of health services, ensuring that services are 
available to those citizens who need them, while' restricting the investment 
in unnecessary facilities and services.

An important portion of a viable health planning program is state 
certificate of need legislation. We find it is essential to have such 
legislation in urder that the necessity of capital expenditures can be 
determined, because of the two-pronged effect on the growth of health care 
costs. In the short run, the purchase, installation, and financing of 
expenditures increases annual health care expenditures. In the long run, 
operation and maintenance of capital expenditures continue to add to health 
care costs, to-increased use of highly skilled labor (for maintenance and 
operation) and non-labor inputs (i.e., energy, supplies, etc.).

It has been estimated that every dollar of capital investment adds an 
additional 50<t to annual operating cost. An important element in today's 
economy, which has had a dramatic effect on health care costs related to 
capital expenditures, is the interest rate now being charged on the finance 
debt. Efforts must be made to ensure that all capital expenditures made 
today are necessary and consistent with the goals of Alaska's Health 
Systems Plan and necessity for such expenditures.

Alaska's Certificate of Need Program is an important tool for 
implementation of the area health plan. We urge that this program be 
continued.


