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a u t h o r i z e d  by  law, m o n e y  r e c e i v e d  f r o m  the d i s p o s a l  o f la nd  in a 
s e r v i c e  a r e a  c r e a t e d  u n d e r  AS 2 9 . 6 3 . 0 9 0 ( f ) ;

(10) to a c q u i r e  m e m b e r s h i p  in o r g a n i z a t i o n s  w h i c h  p r o m o t e  

l e g i s l a t i o n  for the g o o d  o f the m u n i c i p a l i t y ;

(11) to e x p e n d  funds fo r c o m m u n i t y  p u r p o s e s  for t h e  g o o d  of  the 

m u n i c i p a l i t y ;

(12) to b o r r o w  m o n e y  a n d  i s s u e  e v i d e n c e s  of i n d e b t e d n e s s .

Sec. 2 9 . 4 8 . 0 3 0 .  M U N I C I P A L  F A C I L I T I E S  A N D  SER VICES.

(a) A m u n i c i p a l i t y  m a y  e x e r c i s e  the p o w e r s  n e c e s s a r y  to p r o v i d e  

the f o l l o w i n g  p u b l i c  f a c i l i t i e s  an d  s e r v i c e s :

(1) s t r e e t s  a n d  s i d e w a l k s ;

(2) s e w e r s  an d  s e w a g e  t r e a t m e n t  f a c i l i t i e s ;

(3) h a r b o r s ,  w h a r v e s ,  a nd  o t h e r  m a r i n e  f a c i l i t i e s ;

(4) w a t e r c o u r s e  an d  f lo od  c o n t r o l  f a c i l i t i e s ;

(5) h e a l t h  s e r v i c e s  a n d  h o s p i t a l  fa c i l i t i e s ;

(6) c e m e t e r i e s ;

(7) p o l i c e  p r o t e c t i o n  a n d  jai l f a c i l i t i e s ;

(8) c o l d  s t o r a g e  pla n ts ;

(9) t e l e p h o n e  s y s t em s;

(10) light, p o w e r  a n d  he at;

(1 1 )  w a t e r ;



(12) t r a n s p o r t a t i o n  s ys tem s;

(13) c o m m u n i t y  c e n t er s;

(14) l i b r a r i e s ,  v i s u a l  or  p e r f o r m i n g  ar ts  c e n t er s,  or museum s;

(15) r e c r e a t i o n  f a c i l i t i e s ;

(16) a i r p o r t  a n d  a v i a t i o n  f a c i l i t i e s ;

(17) g a r b a g e  a n d  s o l i d - w a s t e  c o l l e c t i o n  a n d  d i s p o s a l  s e r v i c e  a n d

f a c i l i t i e s  s u b j e c t  to AS 2 9 . 48 .0 33 ;

(18) fire  p r o t e c t i o n  s e r v i c e  an d  f a c i l i t i e s ,  n o t  in c o n f l i c t  

w i t h  A S 1 8 . 7 0 . 0 7 5 ,  bu t  n o t  l i m i t e d  tc AS 1 8 . 7 0. 07 5;

(19) p a r k i n g  a n d  p a r k i n g  f a c i l i t i e s ;

(20) h o u s i n g  a n d  u r b a n  r e n e w a l ,  r e h a b i l i t a t i o n  and d e v e l o p m e n t ;

(21) p r e s e r v a t i o n ,  m a i n t e n a n c e  an d  p r o t e c t i o n  of h i s t o r i c  si te s,  

b u i l d i n g s  a n d  m o n u m e n t s ;

(22) c o n s u m e r  p r o t e c t i o n ;

(23) e m e r g e n c y  m e d i c a l  s e r v i c e s  an d  f a c i l i t i e s .

(b) t i r s t  a n d  s e c o n d  c l a ss  b o r o u g h s  m a y  e x e r c i s e  the p o w e r s  

c o n f e r r e d  by  (a) of this s e c t i o n  or sec. 33(a) o f  this c h a p t e r  

o n l y  a f t e r  t h e y  ha ve  be e n a s s u m e d  in cue m a n n e r  r e q u i r e d  u n u e r  A S  

2 9 . 3 3 . 2 5 0  - 2 9 . 3 3 . 2 9 0  fo r a r e a w i d c  e x e r c i s e  o r in the m a n n e r  

r e q u i r e d  u n d e r  AS 2 9 . 3 8 . 0 1 0  - 2 9 . 3 8 . 0 5 0  for e x e r c i s e  in the 

b o r o u g h  a r e a  o u t s i d e  c it ie s, or are  c o n f e r r e d  by sec. 20 o f this

ij
c h a p t e r  for e x e r c i s e  in the b o r o u g h  a r e a  o u t s i d e  cities.

H o w e v e r ,  as to p o w e r s  c o n f e r r e d  u n d e r  (a) (12) o f  this se ct ion , 

e x e r c i s e  o f the p o w e r s  a r e a w i d e  or  in the b o r o u g h  a r e a  o u t s i d e



c i t i e s  is at the o p t i o n  o f  the b o r o u g h  a n d  is no t  s u b j e c t  to 

t h o s e  r e s t r i c t i o n s  on a c q u i s i t i o n  of a d d i t i o n a l  b o r o u g h  powe rs . 

W i t h  r e s p e c t  o n l y  to b o r o u g h s  w h i c h  o n  S e p t e m b e r  .VO, 1 9 7 2  ar e  no t 

e x e r c i s i n g  p o w e r s  c o n f e r r e d  u n d e r  (a) (12) o f  this s e c t i o n  on an 

a r e a w i d e  basis, o b j e c t i o n  w h i c h  a c i t y  ma y  r a i s e  to a r e a w i d e  

e x e r c i s e  of  the p o w e r s  by a b o r o u g h  s h a l l  be r e v i e w e d  by  the 

A l a s k a  T r a n s p o r t a t i o n  C o m m i s s i o n .  The  c o m m i s s i o n  s h a l l  d e c i d e  

w h e t h e r  e x e r c i s e  of  the p ow e r s  e x c l u s i v e l y  by  the  b o r o u g h  

a r e a w i d e  is to be a p p r o v e d  as in th e p u b l i c  i n t e r e s t  u n d e r  the 

p a r t i c u l a r  facts an d  c i r c u m s t a n c e s  at  issue.

Sec. 29 .4 3 . 0 3 5 .  R E G U L A T O R Y  PO WE RS.

(а) A m u n i c i p a l i t y  m a y r e g u l a t e  the o p e r a t i o n  an d  use of  its 

p u b l i c  rig ht s- of -v / ay , p u b l i c  f a c i l i t i e s  a n d  s e r v i c e s .  It m a y  

al s o r e g u l a t e  the f o l l ow in g :

(1) v e h i c l e ,  p e d e s t r i a n ,  an d o t h e r  tr af f ic , a n d  l i c e n s i n g  an d 

o p e r a t i o n  of  m o t o r  v e h i c l e s ,  inclu. ing sn o w v e h i c l e s  and  off - 

h i g h w a y  v e h i c l e s ,  a nd  o p e r a t o r s  not  i n c o n s i s t e n t  w i t h  AS 

28 . 01 .01 0;

(2) l i c e n s i n g  of d r i v e r s  of  tax abs, f o r - h i r e  a u t o m o b i l e s ,  

m o t o r  buses, o r  o t h e r  v e h i c l e s  for the t r a n s p o r t a t i o n  o f  

p a s s e n g e r s  or  b a g g a g e  n o t  i n c o n s i s t e n t  w i t h  AS 28 .0 1 . 0 1 0 ;

(3) v e h i c l e  p a r k i n g  no t  i n c o n s i s t e n t  w i t h  AS 28. 01 .0 10 ;

(4) t r a n s p o r t a t i o n  fares;

(5) l i c e n s i n g ,  i m p o u n d i n g  and  d i s p o s i t i o n  of ani ma ls ;

(б) s e l l i n g  of goods;



(3) a b a n d o n e d  pr op er ty ;

(9) d a n g e r o u s  an d d i s o r d e r l y  condu ct;

(10) a l c o h o l i c  b e v e r a g e s  as p r o v i d e d  b y  AS 0 4 . 2 1 . 0 1 0 ;

(11) r e c r e a t i o n a l  d e v i c e s  as p r o v i d e d  by  AS 0 5. 2 0 . 1 0 0 ;

(12) c o n t r o l  o f  in s e c t s  and  roden ts;

(13) o f f e r i n g  for sale, e x p o s u r e  for sale, sale, use, or 

e x p l o s i o n  o f f ir ewo rks ;

(14) b u i l d i n g ,  h o u s i n g  an d  r e l a t e d  codes, w h i c h  n a y  be p r o v i d e d  

by c i t i e s  w i t h i n  c i t i e s  or, in the n a n n e r  r e q u i r e d  in (b) or (c)

o f  this s e c t i o n ,  by fi rst  o r s e c o n d  c l a s s  b o r o u g h s  in the b o r o u g h

a r e a  o u t s i d e  c i t i e s  or areav/ide, s u b j e c t  to the  fo ll ow in g :

(A) e x c e p t i o n s  to r e q u i r e m e n t s  of the c o d e s  m a y  be m a d e  in the 

c o d e s  a m o n g  o t h e r  reasons, in o r d e r  to p r o v i d e  for the 

p r e s e r v a t i o n ,  m a i n t e n a n c e  a n d  p r o t e c t i o n  of h i s t o r i c  sites, 

b u i l d i n g s  a nd  mo nu men ts ;

(B) c o d e s  may  not  be used to p r o h i b i t  o r r e s t r i c t  the 

d e v e l o p m e n t  or use of s ol ar  or w i n d  e n e r g y  u n l e s s  the a s s e m b l y  o r  

c o u n c i l  finds th a t the d e v e l o p m e n t  or  use of  s o l a r  or  w i n d  e n e r g y  

w o u l d  e n d a n g e r  tho h e a l t h  or s a f e t y  of the pub lic ;

(15) c o n d e m n a t i o n  a n d a b a t e m e n t  of p u b l i c  n u i s a n c e s  an d hazards;

(16) g a r b a g e  an d s o l i d - w a s t e  c o l l e c t i o n  a n d d i s p o s a l ;

(7 )  s e l l i n g  o f  f o o d ;

(17) w a t e r  p o l l u t i o n  control ;



(13) a i r  p o l l u t i o n  c o n t r o l  as p r o v i d e d  in AS  4 6 . 0 3 . 1 4 0  - 

4 6 .0 3 . 2 4 0 ;

(19) o t h e r  p o w e r s  a n d  f u n c t i o n s  a f f e c t i n g  the g e n e r a l  health, 

sa f ety , w e l l - b e i n g  a nd  w e l f a r e  of its i n h a b i t a n t s ;

(20) l i c e n s i n g  of  d a y  c a r e  f a c i l i t  •'?.

(b) F i r s t  a n d  s e c o n d  c l as s b o r o u g h s  m a y  e x e r c i s e  the p o w e r s  

c o n f e r r e d  by (a) o f  this s e c t i o n  o n l y  a f t e r  th e y hav e b e e n  

a s s u m e d  in the m a n n e r  r e q u i r e d  u n d e r  AS 2 9 . 3 3 . 2 5 0  - 2 9 . 3 3 . 2 9 0  for 

a r e a w i d e  e x e r c i s e  or in the m a n n e r  r e q u i r e d  u n d e r  AS 2 9 . 3 8 . 0 1 0  - 

2 9 . 3 8 . 0 5 0  for e x e r c i s e  in the b o r o u g h  a r e a  o u t s i d e  c i t i e s  or  a r e  

c o n f e r r e d  by  AS 2 9 . 4 8 . 0 2 0  for e x e r c i s e  in the b o r o u g h  a r e a  

o u t s i d e  c it ie s.  H o w e v e r ,  as to p o w e r s  c o n f e r r e d  u n d e r  (a)(5),

(17), (13) a n d  (20) o f  this s e c t i o n ,  e x e r c i s e  of the p o w e r s  

a r e a w i d e  or, as to (a)(5), (17) a n d  (20), in the b o r o u g h  a r e a  

o u t s i d e  c i t i e s  is at the o p t i o n  of tho b o r o u g h  and is not s u b j e c t  

to t h o s e  r e s t r i c t i o n s  on a c q u i s i t i o n  of  a d d i t i o n a l  bo r o u g h  

p o w e r s .  Up o n a d o p t i o n  of a b o r o u g h  o r d i n a n c e  to p r o v i d e  for 

a r e a w i d e  e x e r c i s e  of tho p o w e r s  s p e c i f i e d ,  no ho m e rule or 

g e n e r a l  law c i t y  w i t h i n  the b o r o u g h  ma y  e x e r c i s e  the pow ers ,  

un l e s s  the b o r o u g h  o r d i n a n c e  p r o v i d e s  o t h e r w i s e  or the b o r o u g h  b y  

s u b s e q u e n t  o r d i n a n c e  c e a s e s  to e x e r c i s e  the power.

(c) The p r o v i s i o n s  o f  (b) o f this s e c t i o n  n o t w i t h s t a n d i n g , 

b o r o u g h s  w h i c h  on  S e p t e m b e r  10, 19 72  a r e  e x e r c i s i n g  bu il d i n g ,  

h o u s i n g  o r  r e l a t e d  c o d e  powe rs,  e x c e p t  as th ose  c o d e  pow er s  

r e l a t e  to f l o o d  c o n t r o l ,  on  an  a r e a w i d e  b a s i s  o r in the b o r o u g h  

ar ea  o u t s i d e  c i t i e s  sh all, s u b j e c t  to a c q u i s i t i o n  of (-.he p o w e r s  

o n  in a r e a w i d e  b a s i s  by t r a n s f e r  o r  e l e c t i o n  as p r o v i d e d  in (b) 

of this s e c t i o n ,  e x e r c i s e  the p o w e r s  in the b o r o u g h  area  o u t s i d e



c i t i e s  and, u p o n  a g r e e m e n t  of  the c i t y  a n d  b o r o u g h ,  w i t h i n  an y 

c it y, h o m e  r ul e or o t h e r v i s e ,  in w h i c h  the p o w e r s  ar e  be ing

e x e r c i s e d  on  S e p t e m b e r  10, 1972; if the  c i t y  d o e s  not a g r e e  to

c o n t i n u e  b o r o u g h  e x e r c i s e  of the p o w e r s  w i t h i n  the city, the c i t y

s h a l l  e x e r c i s e  the p o w e r s  w i t h i n  the city.
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R e p r e s e n t a t i v e  B a r b a r a  L a c h e r

T a m a r a  B r a n d t  C o o k  
L e g i s l a t i v e  C o u n s e l

L /

Y o u  h a v e  a s k e d  w h a t  t h e  r e s p o n s i b i l i t y  o f  t h e  c l e r k  is in 
r e v i e w i n g  r e c a l l  p e t i t i o n s  f o r  s u f f i c i e n c y .

W h a t  a r e c a l l  p e t i t i o n  m u s t  c o n t a i n  a n d  t h e  m e t h o d  o f  
d e t e r m i n i n g  t h e  s u f f i c i e n c y  o f  a p e t i t i o n  d e p e n d s  o n  t h e  
s p e c i f i c  s t a t u t e  i n v o l v e d  a n d  t h e s e  t y p e s  of l a w s  v a r y  f r o m  
s t a t e  t o  s t a t e .  S o m e  s t a t u t e s  r e q u i r e  o n l y  a g e n e r a l  
s t a t e m e n t  o f  t h e  g r o u n d s  f o r  r e c a l l  a n d  a n  o f f i c i a l  m a y  b e  
r e c a l l e d  f o r  p u r e l y  p o l i t i c a l  r e a s o n s .  H o w e v e r ,  o t h e r  
s t a t u t e s  r e q u i r e  g r o u n d s  f o r  r e c a l l  t h a t  ar e  m o r e  t h a n  
s i m p l e  d i s a g r e e m e n t  w i t h  m a t t e r s  o f  p o l i c y  a n d  t h e  g r o u n d s  
s t a t e d  m u s t  a c t u a l l y  c o n s t i t u t e  m i s f e a s a n c e ,  m a l f e a s a n c e  or  
n o n f e a s a n c e  in  o f f i c e .  M c Q u i l l a n ,  M u n i c i p a l  C o r p o r a t i o n s , 
v o l .  4, sec. 1 2 . 2 5 1 b :  N o e l  v. O a k l a n d  C o u n t y  C l e r k ,
284 N . W . 2 d  76 1 ( M i c h i g a n  19 7 9) ; B e n t  v. B a l l a n t y n e , 368 S . 2d 
351 ( F l o r i d a  1979); T o l a r  v. J o h n s , 147 S . 2d 196 ( F l o r i d a  
196 2 );  J a c o b s e n  v. N a g e l , 96 N . W . 2 d  56 9  ( M i n n e s o t a  1959).

W h e r e  p e t i t i o n e r s  a r e  r e q u i r e d  t o  s t a t e  o n l y  g e n e r a l
g r o u n d s ,  t h e  r e c a l l  p e t i t i o n  n e e d  n o t  s t a t e  t h e  c a u s e  f o r
r e m o v a l  w i t h  t h e  s a m e  p a r t i c u l a r i t y  a s  w h e r e  t h e  reqiiirement
is t h a t  r e a s o n s  f o r  r e m o v a l  b e  s t a t e d  c l e a r l y .  T h e  p u r p o s e
o f  a g e n e r a l  s t a t e m e n t  o f  g r o u n d s  is t o  f u r n i s h  i n f o r m a t i o n
to  e l e c t o r s  u p o n  w h i c h  a p o l i t i c a l  a n d  n o t  a l e g a l  i s s u e  m a y
b e  r a i s e d .  U n d e r  s t a t u t e s  p r o v i d i n g  t h a t  a s t a t e m e n t  o f
g r o u n d s  f o r  r e c a l l  is f o r  t h e  i n f o r m a t i o n  o f  th e  e l e c t o r s ,
t h e  q u e s t i o n  of  t h e  s u f f i c i e n c y  o f  t h o s e  g r o u n d s  is a l s o  f o r
t h e  e l e c t o r s ,  b u t  u n d e r  p r o v i s i o n s  a u t h o r i z i n g  r e c a l l  fo r
m a l f e a s a n c e  o r  s i m i l a r  l a n g u a g e ,  t h e  s u f f i c i e n c y  o f  th e
g r o u n d s  p r o v i d e d  is a l e g a l  q u e s t i o n .  63 Am. J u r . 2 d ,  P u b l i c----------
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O f f i c e r s  a n d  E m p l o y e e s , sec. 245; P y b u s  v. S m i t h , 14 1 P. 203 
1 W a s h i n g t o n  191 4) .

S t a t u t o r y  p r o v i s i o n s  as t o  r e c a l l  a r e  t o  b e  l i b e r a l l y  
c o n s t r u e d  i n  f a v o r  o f  t h e  e l e c t o r a t e ' s  r i g h t  to  e x e r c i s e  
r e c a l l .  H a z e l w o o d  v. S a u l , 619 P . 2d  199 ( C o l o r a d o  1980).  
U n d e r  t h i s  p r i n c i p l e  a n d  i n  t h e  a b s e n c e  o f  statutory, 
l a n g u a g e  l i m i t i n g  t h e  r e c a l l  t o  s p e c i f i c ,  i n d i c a t e d  r e a s o n s ,  
t h e  a d e q u a c y  c f  g r o u n d s  s t a t e d  i:r. a p e t i t i o n  is t r e a t e d  as  a 
p o l i t i c a l  m a t t e r  a n d  c o u r t s  r e f u s e  to  e n j o i n  r e c a l l  
p e t i t i o n s  o n  c o m p l a i n t s  t h a t  c h a r g e s  a r e  i n s u f f i c i e n t .  
H o w e v e r ,  w h e r e  r e c a l l  is l i m i t e d  t o s p e c i f i e d  g r o u n d s  o f  
m a l f e a s a n c e  o r  s i m i l a r  l a n g u a g e  it i s g e n e r a l l y  h e l d  t h a t

. . . p e t i t i o n s  a r e  i n a d e q u a t e  w h e n  t h e y  i n d i c a t e  o n l y  
d i s a g r e e m e n t  o n  m a t t e r s  o f  p o l i c y  o r  p o l i t i c a l  
c r i t i c i s m .  A n t i e a u ,  M u n i c i p a l  C o r p o r a t i o n  L a w , 
sec. 2 2 . 2 0 0 ,  p a g e s  2 2 - 3 0 4  - 22 - 3 0 5 .

T h e  o f f i c e r  d e s i g n a t e d  t o  a s c e r t a i n  t h e  s u f f i c i e n c y  o f  a 
p e t  t i o n  in a p a r t i c u l a r  s t a t u t e  m a y  b e  r e q u i r e d  t o  
d e t e r m i n e  l e g a l  s u f f i c i e n c y  r a t h e r  t h a n  m a t t e r s  o f  f o r m  
o n l y .  U n l e s s  a n  a p p e a l  is s p e c i f i c a l l y  p r o v i d e d  for, t h e  — - 
o f f i c e r ' s  d e t e r m i n a t i o n  as  t o  s u f f i c i e n c y  o f  a r e c a l l  
p e t i t i o n  is f i n a l  a n d  s u b j e c t  o n l y  t o  j u d i c i a l  c o r r e c t i o n  if 
t h e  d e t e r m i n a t i o n  i s c a p r i c i o u s ,  a r b i t r a r y ,  o r  p l a i n l y  
e r r o n e o u s  a s  a m a t t e r  o f  law. M c Q u i l l a n ,  s u p r a . , vo l . 4, 
sec. 1 2 . 2 5 1 ( d ) ;  H o l d  v. T r a n t h a m , 575  S . W . 2 d  83 (Texas 

1 9 7 9 ) .

A r t i c l e  XI, s e c t i o n  8 o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  c i  
A l a s k a  p r o v i d e s :

A l l  e l e c t e d  p u b l i c  o f f i c i a l s ,  i n  t h e  S t a t e ,  e x c e p t  
j u d i c i a l  o f f i c e r s ,  a r e  s u b j e c t  to  r e c a l l  b y  t h e  v o t e r s  
o f  t h e  S t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  f r o m  w h i c h  
e l e c t e d .  P r o c e d u r e  a n d  g r o u n d s  f o r  r e c a l l  s h a l l  b e  
p r e s c r i b e d  b y  t h e  l e g i s l a t u r e . (E m p h a s i s " a d d e d l

In c a r r y i n g  o u t  t h i s  c o n s t i t u t i o n a l  r e s p o n s i b i l i t y  th e  
l e g i s l a t u r e  h a s  p r o v i d e d  u n d e r  A S 2 9 . 2 8 . 1 4 0  t h a t  m i s c o n d u c t  
i n  o f f i c e ,  i n c o m p e t e n c e ,  a n d  f a i l u r e  to  p e r f o r m  p r e s c r i b e d  
d u t i e s  a r e  t h e  g r o u n d s  f o r  r e c a l l .  In a d d i t i o n ,  u n d e r  
A S  2 9 . 2 8 . 1 5 0 ( a ) (3), a p e t i t i o n  f o r  r e c a l l  m u s t  c o n t a i n  
11. . . a  s t a t e m e n t  o f  t h e  g r o u n d s  o f  t h e  r e c a l l  s t a t e d  w i t h  
p a r t i c u l a r i t y  a s  t o  s p e c i f i c  i n s t a n c e s”. ( E m p h a s i s  add ed)

* »' fP ».• '«Vv •
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T h e  m u n i c i p a l  c l e r k  is r e q u i r e d  t o  r e v i e w  t h e  p e t i t i o n  
". . . f o r  c o n t e n t  a n d  s i g n a t u r e s  . . . "  u n d e r  A S  2 9 . 2 8 . 1 6 0 .

T h e s e  s t a t u t o r v  p r o v i s i o n s  d e a l i n g  w i t h  r e c a l l  h a v e  n o t  b e e n  
j u d i c i a l l y  c o n s t r u e d  b y  t h e  S u p r e m e  C o u r t  i n  t h i s  st at e ,  so 
i t  c a n n o t  b e  d e t e r m i n e  w i t h  c e r t a i n t y  w h e t h e r  t h e  c l e r k  is 
r e q u i r e d  t o  r e v i e w  t h e  p e t i t i o n  f o r  s i g n a t u r e s  a n d  f o r m  o n l y  
o r  w h e t h e r  t h e  c l e r k  m u s t  d e t e r m i n e  a s a lega.l m a t t e r  
w h e t h e r  t h e  s p e c i f i c  i n s t a n c e s  s e t  o u t  in  a p e t i t i o n ,  if 
t r u e ,  c o n s t i t u t e  m i s c o n d u c t  in  o f f i c e ,  i. rcompatence o r  
f a i l u r e  to  p e r f o r m  p r e s c r i b e d  d u t i e s .  U n d e r  t h e  p r i n c i p l e s  
s e t  o u t  p r e v i o u s l y  in t h i s  m e m o r a n d u m  i t  a p p e a r s  t h a t  the 
c l e r k  is r e q u i r e d  t o  d e t e r m i n e  w h e t h e r  t h e  s p e c i f i c  
i n s t a n c e s  s e t  o u t  s u p p o r t  a c l a i m  o f  m i s c o n d u c t  in o f f i c e ,  
i n c o m p e t e n c e  o r  f a i l u r e  t o  p e r f o r m  p r e s c r i b e d  d u t i e s  b e c a u s e  
A S  2 9 . 2 8 . 1 5 0  d e m a n d s  m o r e  t h a n  j u s t  a g e n e r a l  s t a t e m e n t  of 
t h e  g r o u n d s  f o r  r e c a l l  a n d  d o e s  n o t  s p e c i f i c a l l y  i n d i c a t e  
t h a t  t h e  s t a t e d  g r o u n d s  a r e  f o r  t h e  i n f o r m a t i o n  o f  the  

v o t e r s  o n l y .

U n d e r  b o t h  v e r s i o n s  o f  t h e  b i l l  r e v i s i n g  T i t l e  29, SB  1 a n d  
H B  172, t h e  g r o u n d s  f o r  r e c a l l  r e m a i n  u n c h a n g e d  a l t h o u g h  t h e  
p r o c e d u r e  f o r  r e c a l l  h a s  b e e n  s u b s t a n t i a l l y  c h a n g e d .  
N e v e r t h e l e s s ,  a n  a p p l i c a n t  f o r  a r e c a l l  p e t i t i o n  u n d e r  
Sec. 2 9 . 2 6 . 2 6 0  (a) (3) is s t i l l  r e q u i r e d  to s e t  o u t  t h e  
g r o u n d s  " . . .  w i t h  p a r t i c u l a r i t y " .  T h e  c l e r k  m u s t  p r e p a r e  
a r e c a l l  pecit-ion o n l y  if  t h e  c l e r k  d e t e r m i n e s  t h a t  t h e  
a p p l i c a t i o n  f o r  t h e  p e t i t i o n  m e e t s  th e  r e q u i r e m e n t s  of  
A S  29.26.2J50, i n c l u d i n g  t h e  r e q u i r e m e n t  t h a t  g r o u n d s  b e  
". . . s t a t e d  w i t h  p a r t i c u l a r i t y "  (Sec. 2 9 . 2 6 . 2 8 0 ) .  A f t e r  a 
p e t i t i o n  is f i l e d  th e  c l ^ r k  m u s t  a g a i n  d e t e r m i n e  w h e t h e r  t h e  
p e t i t i o n  is s u f f i c i e n t  rnd, if i n s u f f i c i e n t ,  " . . .  i d e n t i f y  
t h e  i n s u f f i c i e n c y  a n d  n o t i f y  t h e  s p o n s o r s .  . ." (Sec. 29. - 
2 6 . 2 9 0 ) .  I t  s e e m s  c l e a r  th a t s i n c e  t h e  c l e r k  m u s t  i d e n t i f y  
t h e  i n s u f f i c i e n c y ,  a d e t e r m i n a t i o n  o f  s u f f i c i e n c y  is n o t  
l i m i t e d  t o  r e v i e w  o f  s i g n a t u r e s ,  e v e n  t h o u g h  (b) a n d  (c) of  
t h e  s e c t i o n  o n l y  p r o v i d e  f o r  c o r r e c t i n g  a p e t i t i o n  
i n s u f f i c i e n t  f o r  l a c k  o f  s i g n a t u r e s .  It a p p e a r s  u n d e r  t h e s e  
s e c t i o n s  t h a t  t h e  c l e r k  w o u l d  s t i l l  b e  r e q u i r e d  to d e t e r m i n e  
w h e t h e r  t h e  g r o u n d s  s t a t e d ,  if t r u e ,  a c t u a l l y  c o n s t i t u t e  
m i s c o n d u c t  in o f f i c e ,  i n c o m p e t e n c e ,  o r  f a i l u r e  to p e r f o r m  
p r e s c r i b e d  d u t i e s .

I b e l i e v e  t h a t  t h i s  i n t e r p r e t a t i o n  c o n f o r m s  to  the  i n t a n t  of 
t h e  p o l i c y  c o m m i t t e e  t h a t  p r o d u c e d  t h e  o r i g i n a l  v e r s i o n  o f  a 
T i t l e  29 r e v i s i o n  b i l l .  T h e r e  w a s  c o n s i d e r a b l e  d i s c u s s i o n  
o f  t h e  r e c a l l  p r o v i s i o n s  b y  t h a t  c o m m i t t e e  a n d  at  o n e  p o i n t
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t h e  c o m m i t t e e  c o n s i d e r e d  r e q u i r i n g  o n l y  a g e n e r a l  s t a t e m e n t  
of  r e a s o n s  f o r  r e c a l l  a n d  a l l o w i n g  r e c a l l  t o  p r o c e e d  u p o n  
p u r e l y  p o l i t i c a l  g r o u n d s .  It  w a s  e v e n  s u g g e s t e d  t h a t  
g r o u n d s  f o r  r e c a l l  b e  e l i m i n a t e d  e n t i r e l y .  T h a t  a p p r o a c h  
w a s  s p e c i f i c a l l y  r e j e c t e d  b y  t h e  c o m m i t t e e .  C o n s e q u e n t l y ,  I 
w o u l d  r e c o m m e n d  t h a t  H B  172 b e  a m e n d e d  to  c l e a r l y  r e f l e c t  
t h e  f a c t  t h a t  t h e  c l e r k  is t o  r e v i e w  a r e c a l l  p e t i t i o n  fo r 
f o r m  a n d  s i g n a t u r e s  o n l y ,  a n d  n o t  t o  d e t e r m i n e  w h e t h e r  
g r o u n d s  s t a t e d  a c t u a l l y  c o n s t i t u t e  m i s c o n d u c t  i n  o f f i c e ,  
i n c o m p e t e n c e ,  o r  f a i l u r e  t o  p e r f o r m  p r e s c r i b e d  d u t i e s ,  if 
t h a t  is t h e  r e s u l t  i n t e n d e d  b y  t h e  l e g i s l a t u r e .

T B C : 1 jb
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m u n i c i p a l  C l e r k  

M u n i c i p a l  A t t o r n e y

P e t i t i o n  f o r  R e c a l l  o f  G e r r y  O ' C o n n o r ,  A s s e m b l y m a n ,  
S e c t i o n  2, S e a t  C

I S S U E  P R E S E N T E D

A r e  the g r o u n d s  s e t  f o r t h  in t h e  a b o v e  r e f e r e n c e d  r e c a l l  p e t i­
ti o n  s u f f i c i e n t  as a m a t t e r  o f  l a w  u n d e r  t h e  p r o v i s i o n s  o f  A S  
2 9 . 2 8 . 1 5 0  to p e r m i t  a s u b m i s s i o n  by  the C l e r k  to th e M u n i c i p a l  
A s s e m b l y  f o r  th e  p u r p o s e  o f  c a l l i n g  an e l e c t i o n  p u r s u a n t  to AS 
2 9 . 2 8 . 2 0 0 ?

C O N C L U S I O N

T h e  a b o v e  r e f e r e n c e d  p e t i t i o n  is l e g a l l y  i n s u f f i c i e n t  a n d  no  
r e c a l l  e l e c t i o n  m a y  t h e r e f o r e  be  c a l l e d .  U n d e r  AS  2 9 . 2 8 . 1 6 0  - 
.170, th e M u n i c i p a l  C l e r k  is r e q u i r e d  w i t h i n  10 d a y s  o f  s u b­
m i s s i o n  to e x a m i n e  t h e  s u f f i c i e n c y  o f  th e r e c a l l  p e t i t i o n ,  b o t h  
a s  to th e a d e q u a c y  o f  s i g n a t u r e s  a n d  f o r  
c o m p l i a n c e  w i t h  AS  29 .28 .130 - .150.
a u t h o r i t i e s  a n d  the r e a s o n i n g  r e f e r e n c e d

c o n t e n t  w i t h  r e s p e c t  to 
O n  t h e  b a s i s  of  the 

b e l o w ,  it is my o p i n i o n  
v o t e  on  a n o r d i n a n c et h a t  an  i n d i v i d u a l  a s s e m b l y  m e m b e r ' s  

a p p r o v i n g  th e  m u n i c i p a l  b u d g e t  c a n n o t ,  ss a m a t t e r  o f  law, 
c o n s t i t u t e  m i s c o n d u c t  in o f f i c e ,  i n c o m p e t e n c e ,  or  f a i l u r e  to 
p e r f o r m  p r e s c r i b e d  d u t i e s  u n d e r  t h e  m e a n i n g  o f  AS  2 9 . 2 8 . 1 4 0 ,  if 
t h a t  v o t e  w a s  in c o m p l i a n c e  w i t h  s t a t e  a n d  m u n i c i p a l  la w  
g o v e r n i n g  e t h i c s  a n d  c o n f l i c t s  o f  i n t e r e s t  a n d  if the m e a s u r e  
p a s s e d  wa s in al l  r e s p e c t s  a l a w f u l  a c t i o n .

D I S C U S S I O N

T h e  n e c e s s i t y  a n d  s u f f i c i e n c y  of  s p e c i f i c  g r o u n d s  to s u p p o r t  a 
r e c a l l  p e t i t i o n  is a m a t t e r  g o v e r n e d  by a p p l i c a b l e  c o n s t i t u­
t i o n a l  o r s t a t u t o r y  p r o v i s i o n s .  F o r  th i s r e a s o n ,  the w e i g h t  
g i v e n  to v a r i o u s  l e g a l  p r e c e d e n t s  f r o m  o t h e r  j u r i s d i c t i o n s  
d e p e n d s  o n  an e x a m i n a t i o n  of the s p e c i f i c  l e g a l  ’. a n o w o r k  
i n v o l v e d .  G e n e r a l l y ,  t h e r e  w o u l d  be no e x a m i n a t i o n  o f  the l e g a l  
s u f f i c i e n c y  o f  g r o u n d s  w h e r e  the g o v e r n i n g  s t a t u t e  p e r m i t s  r e m o ­
v a l  f r o m  o f f i c e  f o r  a n y  r e a s o n  o r  w h e r e  g r o u n d s  m u s t  be s t a t e d  
in a g e n e r a l  m a n n e r .  T h i s  is the c a s e  in m a n y  s t a t e s ,  
i n c l u d i n g ,  f o r  e x a m p l e ,  C o l o r a d o ,  M i c h i g a n ,  O k l a h o m a  and 
W i s c o n s i n .  In t h o s e  s t a t e s ,  it is h e l d  t h a t  r e c a l l  c a n  be b a s e d  
m e r e l y  o n  a disagreement w ith  the p o l i c i e s  of  the o f f i c e h o l d e r .  
A  d i f f e r e n t  r u l e  a p p l i e s ,  h o w e v e r ,  w h e r e ,  as in A l a s k a ,  the 
g o v e r n i n g  s t a t u t e  d i c t a t e s  t h a t  o n l y  c e r t a i n  g r o u n d s  ar e  s u f -
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f i c i e n t  a n d  t h a t  t h o s e  g r o u n d s  m u s t  be  s t a t e d  " w i t h
p a r t i c u l a r i t y "  a n d  b e  b a s e d  o n  " s p e c i f i c  i n s t a n c e s " .  The r u l e  
is w e l l  s t a t e d  by A n t i e a u  in  h i s  t r e a t i s e  on the  L a w  o f  
M u n i c i p a l  C o r p o r a t i o n s :

G e n e r a l l y ,  c o u r t s  r e f u s e  to  a l l o w  r e c a l l  p r o­
c e e d i n g s  to g o  f o r w a r d  w h e r e  t h e  g r o u n d s  o r  
c h a r g e s  s t a t e d  in t h e  p e t i t i o n  d o  n o t  s a t i s f y  
l o c a l  c o n s t i t u t i o n s  o r  l e g i s l a t i o n .  W h e r e  
l o c a l  c o n s t i t u t i o n s ,  s t a t u t e s  o r  c h a r t e r s  
l i m i t  t he  r e c a l l  t o  m a l f e a s a n c e ,  m i s f e a s a n c e ,  
n o n f e a s a n c e  in o f f i c e  o r  c o m p a r a b l e  g r o u n d s ,  
it h a s  b e e n  h e l d  t h a t  th e p e t i t i o n s  a r e  i n a­
d e q u a t e  w h e n  t h e y  i n d i c a t e  o n l y  d i s a g r e e m e n t  
o n m a t t e r s  o f  p o l i c y  o r  p o l i t i c a l  c r i t i c i s m .
A n t i e a u ,  L o c a l  G o v e r n m e n t  L a w , § 22. 2 0 .

Th e s t a t u t e  in q u e s t i o n  c l e a r l y  a p p l i e s  to h o m e  rule m u n i c i p a l i­
ties. A S  2 9 . 2 8  .130. It is e q u a l l y  c l e a r  t h a t  the r e m e d y  o f  
r e c a l l  is o n l y  a v a i l a b l e  f o r  c e r t a i n  s p e c i f i e d  r e a s o n s  c o m­
p a r a b l e  to m a l f e a s a n c e ,  m i s f e a s a n c e ,  o r  n o n f e a s a n c e  in o f f i c e :

AS  2 9 . 2 8 . 1 4 0  G r o u n d s . G r o u n d s  f o r  r e c a l l  
a r e  m i s c o n d u c t  in o f f i c e ,  i n c o m p e t e n c e ,  or  
f a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t i e s .

T h i s  d e g r e e  o f  p a r t i c u l a r i t y  c o u p l e d  w i t h  t h e  s t a t e d  l i m i t a t i o n  
on g r o u n d s  c o n s t i t u t e s  by i t s e l f  a s t r o n g  i m p l i c a t i o n  t h a t  it is 
i n s u f f i c i e n t  to r e l y  m e r e l y  o n  a d i s a g r e e m e n t  w i t h  th e 
o f f i c e h o l d e r ' s  p o l i c i e s .  T h e  c i t e d  s t a t u t e s  w o u l d  be
s u p e r f l u o u s  if, as u n d e r  t h e  g o v e r n i n g  l a w s  of s o m e  s t a t e s ,  
r e c a l l  c o u l d  be  a p p l i e d  at  a n y  t i m e  to t e s t  the p o l i t i c a l  
s t r e n g t h  o f  the  l e g i s l a t o r .  T h i s  p r i n c i p l e  w?.s w e l l  a r t i c u l a t e d  
by the  S u p r e m e  C o u r t  o f  W e s t  V i r g i n i a  in th e c a s e  of S t a t e  ex 
rel P e r k i n s  v. C i t y  C o u n c i l  o f  C i t y  o f  P a r k e r s b u r g ,  121 S . e T  
489 :

T o  a d o p t  t h e  v i e w  o f  p e t i t i o n e r  [ t h a t  i t  i s  

s u f f i c i e n t  t o  a l l e g e  m e r e  p o l i t i c a l  

d i s a g r e e m e n t ]  w o u l d  m a k e  i t  u n n e c e s s a r y  f o r  

t h e  p e t i t i o n  t o  c o n t a i n  a n y  r e a l  g r o u n d s .

T h e  o f f i c i a l  c o u l d  b e  r e c a l l e d  a s  w e l l  o n  

a c c o u n t  o f  h i s  r e l i g i o u s  b e l i e f s  o r  p o l i t i c a l  

a f f i l i a t i o n s ,  a s  f o r  c o r r u p t i o n  o r  

m a l f e a s a n c e  i n  o f f i c e ;  a n d  i f  t h o s e  w h o  

d e s i r e  h i s  r e m o v a l  w e r e  u n s u c c e s s f u l  i n  o n e
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f i n i t e l y  a t  t h e  e x p e n s e  of  t h e  t a x p a y e r s .  
An d  s u p p o s e  the  f a c t i o n  s e e k i n g  p o w e r  t h r o u g h  
r e c a l l  o f  t h o s e  in o f f i c e  s h o u l d  b e  s u c c e s s­
ful in the  f i r s t ,  s e c o n d ,  o r  t h i r d  a t t e m p t ,  
t h e n  t he  o u s t e d  f a c t i o n  c o u l d  t h e n  in t u r n  
e m p l o y  t h e  s a m e  in r e p e a t e d  t r i a l s  t o r e g a i n  
its l o s t  p r e s t i g e ,  and t h e  i n t e r m i n a b l e  
wrangi?e a n d  t u r m o i l  w o u l d  g o  o n .  T h i s  w o u l d  
r e s u l t  in t h e f o s t e r i n g  a n d  m a i n t a i n i n g  o f  
p o l i t i c a l  f e u d s  to  t h e  d e t r i m e n t  o f  s o c i e t y  
a n d  t h e  g r e a t  e x p e n s e  o f  t h e  t a x p a y e r s .  1 2 1  
S.E. at 493.

A d d i t i o n a l  s u p p o r t  f o r  t h i s  c o n c l u s i o n  is f o u n d  in A S  2 9 . 2 8 . 1 6 0  
e n t i t l e d ,  E X A M I N A T I O N  F O R  S U F F I C I E N C Y .  T h a t  s e c t i o n  r e q u i r e s  
t h a t  the M u n i c i p a l  C l e r k  r e v i e w  a r e c a l l  p e t i t i o n  f o r  c o n t e n t  as 
w e l l  as f o r  s i g n a t u r e s .  S i n c e  a p e t i t i o n  is r e q u i r e d  to c o n t a i n  
o n l y  d a t e d  s i g n a t u r e s  w i t h  a d d r e s s e s  a n d  a s t a t e m e n t  o f g r o u n d s ,  
the t e r m  " c o n t e n t "  c o u l d  r e f e r  o n l y  to  t h e  s t a t e m e n t  o f  g r o u n d s .  
Any  o t h e r  c o n c l u s i o n  w o u l d  m a k e  t h e  u s e  o f  the  t e r m  " c o n t e n t "  
s u p e r f l u o u s .  On t h i s  p o i n t ,  n o t e  t h a t  A S  2 9 . 2 8 . 1 7 0 ( a )  p r o v i d e s  
fo r  a s u p p l e m e n t a l  p e t i t i o n  if, a n d  o n l y  if, it is r e j e c t e d  o n  
the b a s i s  o f  i n s u f f i c i e n t  s i g n a t u r e s .  T h e  s t a t u t e  a l s o  p r o v i d e s  
t h a t  "if th e  p e t i t i o n  is i n s u f f i c i e n t  f o r  a n y  o t h e r  r e a s o n ,  it 
s h a l l  b e  r e j e c t e d  a n d  f i l e d  as a p u b l i c  reco'rd." ( e m p h a s i s  
a d d e d ) .  O b v i o u s  f r o m  t h e  e m p h a s i z e d  l a n g u a g e ,  t h e  l e g i s l a t u r e  
c o n t e m p l a t e d  t h a t  t h e  C l e r k ' s  d u t i e s  i n c l u d e  a n  e x a m i n a t i o n  o f  
the p e t i t i o n  f or  c o m p l i a n c e  w i t h  o t h e r  r e q u i r e m e n t s .  T h i s

w i t h  the  
543 P . 2d

i n t e r p r e t a t i o n  o f  t h e  C l e r k ' s  a u t h o r i t y  is c o n s i s t e n t
B o u c h e r ,
G o v e r n o r ' s  d e t e r -

A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  in W a r r e n  v .
731. In t h a t  c a s e ,  th e C o u r t  a p p r o v e d  t h e  Lt, 
m i n a t i o n  t h a t  an i n i t i a t i v e  p e t i t i o n  w a s  " s u b s t a n t i a l l y  the  
s a m e "  as a m e a s u r e  p a s s e d  b y  t h e  l e g i s l a t u r e  a n d  t h e r e f o r e  
b a r r e d f r o m  the b a l l o t T h e  C o u r t ' s a p p r o v a l  o f  the Lt. 
G o v e r n o r ' s  a u t h o r i t y  in t h a t  c a s e  i n v o l v e d  a s t a t u t e  w h i c h ,  l i k e  
the o n e  u n d e r  a n a l y s i s  h e r e ,  p e r m i t t e d  t h e  h i g h e s t  e l e c t i o n  
o f f i c e r  o f  th e  j u r i s d i c t i o n  to m a k e  c e r t a i n  t h r e s h o l d  d e c i s i o n s  
o n  t h e  v a l i d i t v  o f a p e t i t i o n .  T h i s  is n o t  a n  u n u s u a l  P o s i t i o n .  
In the c a s e  o f  S t e a d m a n  v . H a l l a n d , 64 1 P. 2d 448 , the S u p r e m e
Court; of M o n t a n a  a d d r e s s e d  t h e  s a m e  i s s u e ;  "W e a g r e e  t h a t  th e

f o r  r e c a l l  t o  b e  
of  the  p e t i t i o n '

s t a t e m e n t  o f  g r o u n d s  
is 'part o f t h o  f o r m  
o f f i c e r  n o t  o n l y  is ' e m p o w e r e d  to' b u t  
p e t i ' i o n  w h e n  it d o e s  n o t  c o m p l y  w i t h  
( e m p h a s i s  a d d e d )  6 4 1  P . 2d at p. 453.

i n c l u d e d  in the p e t i t i o n  
a n d  f i n d  t h a t  the f i l i n g  
is r e q u i r e d  to r e j e c t  the 
s t a t u t o r y  r e q u i r e m e n t s . "

T h e  i n q u i r y  n e e d  n o t  b e c o n f i n e d  to t h e  g o v e r n i n g  s t a t u t e  a l o n e  
as t h e r e  e x i s t s  p r e c e d e n t  f r o m  o t h e r  s t a t e s  w i t h  s i m i l a r  s t a t u­
tory  l a n g u a g e .
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In J a c o b s e n  v_^ N a g l e, 96 N . W . 2 d  569 , t h e  S u p r e m e  C o u r t  of
M i n n e s o t a  w a s  c a l l e d  u p o n  t o  a p p l y  c o n s t i t u t i o n a l  an d c h a r t e r  
p r o v i s i o n s  s i m i l a r  to  t h o s e  a p p l i c a b l e  h e r e .  T h a t  c o u r t  f o u nd  
t h a t  w h e r e  r e c a l l  is f o u n d e d  o n  s p e c i f i c  g r o u n d s  r e l a t i n g  to 
m i s c o n d u c t  in o f f i c e ,  th e a l l e g a t i o n s  m u s t  s t a t e  m o r e  th an  c r i­
t i c i s m  of  t h e  o f f i c e h o l d e r ' s  p o l i c i e s  o r  p o s i t i o n s .

T h e  c o u r t s  o f  F l o r i d a  h a v e  a l s o  r u l e d  t h a t  t h e r e  m u s t  b e a s t a­
tement o f  f a c t s  c h a r g i n g  s p e c i f i c  m i s d e e d s  r e l a t e d  to p e r f o r­
m a n c e  o f  o f f i c e .  In the  c a s e  o f  P.iuer v . S t a l l m a n , 198 S o . 2d 
859, f o r  e x a m p l e ,  t h e  c o u r t  s p e c i f i c a l l y  s t a t e d  t h a t  the v a l i d  
e x e r c i s e  o f  a l e g i s l a t i v e  j u d g m e n t  w a s  n o t  g r o u n d s  f o r  r e c a l l .  
In a n o t h e r  c a s e ,  t h e  c o u r t  s t a t e d  t h a t  " e r r o r s  in  j u d c m e n t  c a n­
n o t  be s u f f i c i e n t  g r o u n d s  f o r  r e c a l l ,  n o r  c a n  l e g i t i m a t e  an d  
a u t h o r i z e d  a c t i o n s ,  n o  m a t t e r  n o w  u n p o p u l a r  t h e y  a r e . "  T a i n e s  
v . G a l v i n , 2 7 9  S o .2d 9. In R i c h a r d  v . T o m l i n s o n , 49 S o . 2d 798, 
t h e  c o u r t  h e l d  a c h a r g e  d i d  n o t  s u f f i c i e n t l y  c o m p l y  w i t h  the 
s t a t u t o r y  l a n g u a g e  w h e n  it m e r e l y  a l l e g e d  a c t i v i t i e s  t h a t  w e r e  
" i n i m i c a l  to th e  b e s t  i n t e r e s t  o f the c i t i z e n s " .

T h e  b a s i s  f o r  r e c a l l  in W a s h i n g t o n ,  l i k e  h e r e ,  is r e l a t e d  to 
m a l f e a s a n c e ,  m i s f e a s a n c e  an d  n o n f e a s a n c e  in o f f i c e .  The 
W a s h i n g t o n  S u p r e m e  C o u r t  h a s  o b s e r v e d :  " M i s f e a s a n c e  o r
m a l f e a s a n c e .. .h av e b e e n  h e l d  to  be  c o m p r e h e n s i v e  t e r m s  th a t  
i n c l u d e  any  w r o n g f u l  c o n d u c t  t h a t  a f f e c t s ,  i n t e r p r e t s ,  o f  i n t e r­
f e r e s  w i t h  t h e  p e r f o r m a n c e  of  o f f i c i a l  d u t i e s . . . . A d d i t i o n a l l y , 
w e  h a v e  h e l d  t h a t  ' m i s f e a s a n c e '  m e a n s  'the i m p r o p e r  d o i n g  of an 
a c t  an o f f i c e r  m i g h t  l a w f u l l y  do ; or, in o t h e r  w o r d s ,  it is the 
p e r f o r m a n c e  o f  a d u t y  in an i m p r o p e r  m a n n e r . '  M a l f e a s a n c e  m e a n s  
the c o m m i s s i o n  o f  a n  u n l a w f u l  a c t ,  o r  t h e  d o i n g  o f a n  a c t  w h i c h  
t h e p e r s o n  o u g h t  n o t  to d o  a t  a l l . "  B o c s k  v ♦ B a y l e y , 505 P . 2d 
814; S t a t e  ex re l L a M o n  v . W e s t p o r t , 438 P . 2d 200.

In a d d r e s s i n g  t h e p e t i t i o n  in q u e s t i o n  r e l a t i n g  to A s s e m b l y m a n  
G e r r y  O ’C o n n o r ,  it is a p p a r e n t  t h a t  t he  p e t i t i o n e r s  h a v e  a l l e g e d  
two  o f  t h e  t h r e e  g r o u n d s  s p e c i f i e d  in A S  2 9 . 2 8 . 1 4 0 ,  n a m e l y  
i n c o m p e t e n c e  r.nd a f a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t i e s .  W i t h  
r e s p e c t  to  c o m p l i a n c e  w i t h  A S  2 9 . 2 8 . 1 5 0 ( a ) ( 3 )  ( w h i c h  r e q u i r e s  
t h a t  the l i s t e d  g r o u n d s  be  b a s e d  o n  a s p e c i f i c  i n s t a n c e  of 
c o n d u c t )  t h e  p e t i t i o n  l i s t s  o n l y  Mr. O ' C o n n o r ' s  v o t e  on  the 1983 
m u n i c i p a l  b u d g e t .  A  v a g u e  r e f e r e n c e  is a l s o  m a d e  to  " h i s  o t h e r  
p a s t  a c t i o n s "  a n d  " d e r e l i c t i o n  o f  d u t y  o f  h i s  r e p r e s e n t a t i o n  of 
E a g l e  R i v e r  a n d  C h u g i a k " ,  b u t  tho- 2 l a t e r  t w o  i t e m s  a r e  n o t  

s u f f i c i e n t l y  s p e c i f i c  to c o m p l y  w i t h  t h e  s t a t u t e  a n d  s h o u l d  
t h e r e f o r e  be  i g n o r e d  in any a n a l y s i s  o f  t h e  s u f f i c i e n c y  of p e t i­
t i o n  .
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In s t a t e s  w h e r e  t h e  l a w  p e r m i t s  r e c a l l  to b e b a s e d  o n  p o l i t i c a l  
g r o u n d s  a l o n e ,  t h e  a b o v e  r e f e r e n c e d  s t a t e m e n t  (or a n y  s t a t e m e n t  
for t h a t  m a t t e r )  w o u l d  be s u f f i c i e n t .  It is, h o w e v e r ,  i n s u f­
f i c i e n t  to s u p p o r t  th e  g r o u n d s  of i n c o m p e t e n c e  o r  f a i l u r e  to 
p e r f o r m  p r e s c r i b e d  d u t i e s .

R e l a t i v e  to r e m o v a l  f r o m  p u b l i c  o f f i c e ,  t h e  t e r m s  " i n c o m p e t e n c e "  
and " d e r e l i c t i o n  o f  d u t y "  h a v e  w e l l  e s t a b l i s h e d  m e a n i n g s .  63 
A m . J u r . 2 d ,  P u b l i c - O f f i c e r s ,  §§ 1 9 1 - 1 9 2 .  T h e  p e t i t i o n  d e s c r i b e s  
o n e  a c t  a l l e g e d l y  c o n s t i t u t i n g  i n c o m p e t e n c e .  T h e  a l l e g a t i o n  
d o e s  n o t  m e e t  j u d i c i a l l y  d e f i n e d  s t a n d a r d s  f o r  " i n c o m p e t e n c e "  as 
t ha t t e r m  h a s  b e e n  d e f i n e d  by t h e  c o u r t s .  " I n c o m p e t e n c e "  m e a n s  
"some d e m o n s t r a t e d  l a c k  of c a p a c i t y  o r  a b i l i t y  t o  p e r f o r m  the 
p r o f e s s i o n a l  f u n c t i o n s  o f  o f f i c e " , V i v i a n  v . E x a m i n i n g  B o a r d  of 
A r c h i t e c t s , 213 N . W . 2 d  359 (Wise. 19 7 4 ) ,  i n c l u d i n g  p h y s i c a l  h a n­
d i c a p  i n a b i l i t y  to p e r f o r m  o f f i c i a l  f u n c t i o n s ;  T a f o y a  v. H e w  
M e x i c o  S t a t e  P o l i c e  B o a r d , 4 7 2  P. 2d 973 (N.M. 1 9 7 0 ) ,  o r  o t h e r
l e g a l  d i s a u a l i f i c a t i o n , i n c a p a c i t y ,  o r  f i t n e s s  t o d i s c h a r g e  the 
r e q u i r e d  d u t y .  It m e a n s  w a n t  of p h y s i c a l ,  i n t e l l e c t u a l ,  o r  
m o r a l  a b i l i t y ,  i n s u f f i c i e n c y ,  i n a d e q u a c y ,  w a n t  o f  l e g a l  q u a l i f i­
ca t i o n s .  A p p e a l  o f  S c h o o l  D i s t r i c t  of B e t h l e h e m , 30 A. 2d 726
(Pa. S u p e r .  1 9 4 3 ) ;  H u g h e s  v . H u g h e s , 271 P . 2d 1 7 2  (C.A. 4th
195 4).  T h e  a l l e g a t i o n  in t h e  p e t i t i o n  f a l l s  s h o r t  o f  c l a i m i n g  
l a c k  o f  c a p a c i t y ,  a b i l i t y ,  o r  p h y s i c a l ,  e d u c a t i o n a l  o r  m e n t a l  
a b i l i t y  to p e r f o r m  o f f i c i a l  f u n c t i o n s ;  r a t h e r  t h e  a l l e g a t i o n  
m e r e l y  r e c i t e s  an  a c t i o n  of  t h e  A s s e m b l y  to w h i c h  p e t i t i o n e r s  
o b j e c t .  F a i l u r e  t o  p e r f o r m  p r e s c r i b e d  d u t i e s  m e a n s  a f a i l u r e  to 
c a r r y  o u t  t h o s e  r e s p o n s i b i l i t i e s  of th e o f f i c e  s e t  o u t  in s t a t e  
o r  l o c a l  law . P r e s c r i b e d  d u t i e s  a r e  n u m e r o u s ,  f r o m  th e  o b l i g a­
ti o n  to a t t e n d  a s s e m b l y  m e e t i n g s  u n l e s s  e x c u s e d  to  v o t i n g  on  
m a t t e r s  fo r w h i c h  o n e  is n o t  e x c u s e d  o n  the b a s i s  o f  a c o n f l i c t  
of i n t e r e s t .  A  p r e s c r i b e d  d u t y  m a y  be c r e a t e d  by i m p l i c a t i o n ,  
as f o r  e x a m p l e ,  w h e n  t h e  a s s e m b l y  as a w h o l e  in r e q u i r e d  to p e r­
fo r m  a f u n c t i o n .  It is the i m p l i c i t  d u t y  o f  e a c h  o f f i c i a l  w h o  
is a m e m b e r  t o a i d  in t h e  p e r f o r m a n c e  o f  t h a t  f u n c t i o n .  It is 
not, h o w e v e r ,  a p r e s c r i b e d  d u t y  o f  e a c h  a s s e m b l y  p e r s o n  to t a k e  
e v e r y  c o n c e i v a b l e  a c t i o n  w h i c h  m i g h t  m a k e  t h a t  o f f i c i a l  m o r e  
i n f o r m e d  o r  a m o r e  p o p u l a r  r e p r e s e n t a t i v e .  T h u s ,  it is n o t  a 
p r e s c r i b e d  d u t y  to a t t e n d  m e e t i n g s  w h i c h  a r e  n o t  o f f i c i a l  o r  ar e  
s p o n s o r e d  by  o t h e r  n o n m u n i c i p a l  o r g a n i z a t i o n s .  It is n o t  a 
p r e s c r i b e d  d u t y  o f  a n  a s s e m b l y  p e r s o n  to i n f o r m  a l l  c o n s t i t u e n t s  
of the b a s i s  o f  h i s  o r  h e r  p o l i t i c a l  d e c i s i o n s , ^  n o r  is it a 
p r e s c r i b e d  d u t y  to fo l o w  th e p o p u l a r  w i l l  of  o n e s  c o n s t i t u e n c y  
o n a n y  p a r t i c u l a r  iss\ e.

W h i l e  the A l a s k a  S u p r e m e  C o u r t  ha s  n o t  r u l e d  o n  th e  p r e c i s e  
q u e s t i o n  a d d r e s s e d  h e r e ,  at  l e a s t  o n e  S u p e r i o r  C o u r t  J u d g e  has
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s t at e d  t h a t  u n d e r  A S  2 9 . 2 8 . 1 3 0 - . 1 7 0 ,  t h e  l e g a l  s u f f i c i e n c y  of 
s t a t e d  g r o u n d s  s h o u l d  be e x a m i n e d  a n d t h a t  a l l e g a t i o n s  of 
" m i s c o n d u c t "  c a n n o t  b e  b a s e d  o n  " d i s c r e t i o n a r y "  it e m s ,  b u t  
r a t h e r  m u s t  b e  f o u n d e d  o n  a n  u n l a w f u l  o r  u n e t h i c a l  ac t.  W h i t e  
v. B a k e r , 3 K O - 8 0 - 2 6 3 .  T h e  o p i n i o n  s t a t e d  h e r e  is a l s o  c o n­
s i s t e n t  w i t h  s e v e r a l  t h a t  h a v e  b e e n  g i v e n  to the 
M a t a n u s k a - S u s i t n a  B o r o u g h  A s s e m b l y  b y v a r i o u s  a t t o r n e y s  r e t a i n e d  
o r e m p l o y e d  b y  t h a t  b o d y .

DEPAP.TMENT O F  L A W

M u n i c i p a l  A t t o r n e y  

J W : g m l
cc: M e m b e r s  o f  A n c h o r a g e  A s s e m b l y
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Re: P r o p o s e d  M u n i c i p a l  C o d e  R e v i s i o n s ;
P l a n n i n g  P l a t t i n g  a n d  Z o n i n g  A u t h o r i t y  
o f  L o c a l  G o v e r n m e n t s

A. S U M M A R Y .

T h e r e  a r e  n o  s i g n i f i c a n t  d i f f e r e n c e s  b e t w e e n  SB 

1 8 0  as  it p a s s e d  t h e  H o u s e  a n d  t h e  O c t o b e r  1 9 8 2  r e d r a f t  w i t h  

r e g a r d s  t o  t h e  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  a u t h o r i t y  of 

m u n i c i p a l  g o v e r n m e n t s .  As w i t h  S e n a t e  B i l l  180, t h e  O c t o b e r  

1 9 2 8  r e d r a f t  w o u l d  g r e a t l y  e x p a n d  t h e  l a n d  u s e  p l a n n i n g  

a u t h o r i t y  of m u n i c i p a l i t i e s .  T h e  u s e  o r  m i s u s e  o f  t h i s  

a u t h o r i t y  c o u l d  l e a d  to a r b i t r a r y  or  u n r e a s o n a b l e  e x c l u s i o n  

o r  r e s t r i c t i o n  o f  n a t u r a l  r e s o u r c e  d e v e l o p m e n t ,  p a r t i c u l a r l y  

o n  s t a t e  o r  f e e  l a n d s .

A m e n d a t o r y  l a n g u a g e  to  l i m i t  t h i s  a u t h o r i t y  m a y  

b e  p r o p o s e d  to  e i t h e r  T i t l e  .*19 o r  T i t l e  3 8 .  T h e  s e l e c t i o n  

o f  w h i c h  o f  t h e  t w o  t i t l e s  t o  a m e n d  d e p e n d s  l a r g e l y  u p o n  

i n d u s t r y  p e r c e p t i o n  of  t h e  l i k e l i h o o d  of  s u c c e s s  b e f o r e  t h e  

l e g i s l a t u r e .

B. H I S T O R Y  O F  S B 180

A s  t h e  c u l m i n a t i o n  o f  a p p r o x i m a t e l y  3 y e a r s  of

w o r k  b y  a s p e c i a l  j o i n t  c o m m i t t e e , S e u a u e  B i l l  1 8 0 ,  w h i c h

c o m p l e t e l y  r e w r o t e  t h e  m u n i c i p a l  c o d e  o f  T i t l e  29, w a s

a d o p t e d  by  t h e  H o u s e  o n  M a y  26, 1 9 8 2 .  T h e  G o v e r n o r  v e t o e d
%*

t h e  b i l l  o n  J u l y  1 5 ,  1 9 8 2  . T h e  v e t o  m e s s a g e  i s s u e d  b y  t h e  

L o v e r n o r  ( p u b l i s h e d  in t h e  S e n a t e  J o u r n a l  o n  J u l y  2 2 ,  1 9 8 2



a t  1 7 8 8 - 1 7  9 2  ( c o p y  a t t a c h e d ) )  s e t  f o r t h  s e v e n  r e a s o n s  f o r  

t h e  v e t o ,  n o n e  o f  w h i c h  r e l a t e  to t h e  l a n d  u s e  p l a n n i n g  c h a p ­

te r  of  t h e  b i l l .

B i l l s  v e t o e d  a f t e r  t h e  a d j o u r n m e n t  a f t e r  t h e  l a s t  

r e g u l a r  s e s s i o n  o f  t h e  l e g i s l a t u r e  c a n  b e  r e c o n s i d e r e d  o n l y  

i n  a s p e c i a l  s e s s i o n  o f  t h a t  s a m e  l e g i s l a t u r e .  A l a s k a  C o n ­

s t i t u t i o n  A r t .  II , Se c . 16; A S  2 4 . 3 0 . 1 0 0 .  T h e r e f o r e ,  S e n a t e  

B i l l  1 8 0  c a n n o t  n o w  b e  r e c o n s i d e r e d  a n d  is d e a d .  In  O c t o b e r  

of  1982, t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  

p r o d u c e d  a r e w r i t e  o f  S e n a t e  B i l l  1 8 0 .  T h e  r e d r a f t  is 

s u b s t a n t i a l l y  t h e  s a m e  a s  t h e  b i l l  w h i c h  p a s s e d  t h e  

l e g i s l a t u r e ,  b u t  s e v e r a l  o f  t h e  l a s t  m i n u t e  h o u s e  

a m e n d m e n t s  h a v e  b e e n  d e l e t e d ,  a p p a r e n t l y  in r e s p o n s e  t o  t h e  

G o v e r n o r ' s  v e t o  m e s s a g e .

W i t h  r e g a r d  t o  t h e  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  

a u t h o r i t y  of m u n i c i p a l i t i e s ,  t h e r e  a r e  o n l y  t h r e e  d i f ­

f e r e n c e s  b e t w e e n  t h e  O c t o b e r  19 8 2 r e d r a f t  a n d  SB 18 0  a s  it 

p a s s e d  t h e  l e g i s l a t u r e ,  a l l  o f  w h i c h  a r e  m i n o r .  T h e y  a r e  a s  

f o l l o w s :

1. O n  p a g e  87 , l i n e s  9 a n d  14, t h e  w o r d  " c o m p­

r e h e n s i v e "  h a s  b e e n  a d d e d  t o  c l a r i f y  t h e  t e r m  " p l a n n e d "  as 

u s e d  in t h o s e  s e c t i o n s .

2 .  O n  p a g e  8 9 ,  l i n e  2 7 ,  s u b p a r t  1 o f  A S  

2 9 . 4 0 . 0 9 0 ( a )  h a s  b e e n  r e i n s t a t e d ,  a f t e r  e l i m i n a t i o n  b y  a 

h o u s e  a m e n d m e n t  t o  SB 1 8 0 .  T h i s  s u b p a r t  r e q u i r e s  t h a t  t h e  

a b b r e v i a t e d  p l a t  p r o c e d u r e  a p p l y  o n l y  to  s u b d i v i s i o n s



c o n t a i n i n g  f o u r  lo ts  o r  l e s s .

3. O n  p a g e  8 9  u l i n e  2 ,  t h e  O c t o b e r  1 9 8 2  

r e d r a f t  h a s  d e l e t e d  a s e n t e n c e  a t  t h e  e n d  o f A S  2 9 . 4 0 . 0 6 0 ( b )  

a s  i t  a p p e a r e d  i n  S B  1 8 0  w h i c h  r e a d  a s  f o l o w s :  "A p r o­

c e e d i n g  u n d e r  t h i s  s e c t i o n  h a s  p r e f e r e n c e  o v e r  a l l  o t h e r  

c i v i l  a c t i o n s  a n d  p r o c e e d i n g s . "

C. T H E  P R O B L E M .

T h e  b i l l  p r o v i d e s  v i r t u a l l y  u n l i m i t e d  p l a n n i n g ,  

p l a t t i n g  a n d  z o n i n g  p o w e r s  t o  h o m e  r u l e  m u n i c i p a l i t i e s ,  a n d  

g r e a t l y  e x p a n d s  t h e  p o w e r s  g i v e n  to o t h e r  m u n i c i p a l i t i e s .  

A n  e l u c i d a t i o n  o f t h i s  m a t t e r  is g i v e n  in t h e  a t t a c h e d  m e m ­

o r a n d u m  w h i c h  d i s c u s s e s  t h e  s a m e  p r o v i s i o n s  in H o u s e  B i l l  

1 7 0  a n d  S e n a t e  B i l l  18 0.

I t  i s  o u r  o p i n i o n  t h a t  s u c h  a s w e e p i n g  g r a n t  of 

p o w e r  to t h e  m u n i c i p a l i t i e s ,  p a r t i c u l a r l y  to t h e  N o r t h  S l o p e  

B o r o u g h ,  w o u l d  a l l o w  t h e  m u n i c i p a l i t i e s  t o  s e v e r e l y  i n h i b i t  

t h e  d e v e l o p m e n t  o f  n a t u r a l  r e s o u r c e s ,  p a r t i c u l a r l y  o i l  a n d  

g a s .  A n  a t t e m p t  t o  d o  t h i s  h a s  a l r e a d y  b e e n  m a d e  in t h e  

N o r t h  S l o p e  B o r o u g h ' s  p r o p o s e d  z o n i n g  o r d i n a n c e .  I n  f a c t ,  

t h e  N o r t h  f . u p e  B o r o u g h  has, a d o p t e d  a n  i n t e r i m  z o n i n g

o r d i n a n c e  w h i c h  r e q u i r e s  oil. a n d  g a s  f a c i l i t i e s  t o  b e

p e r m i t t e d  b y  t h e  B o r o u g h .

T h e  p r o b l e m  i s  n o t  p e r c e i v e d  t o  b e  q u i t e  a s

s e v e r e  on f e d e r a l  l a n d s ,  in v i e w  o f  a N i n t h  C i r c u i t  C o u r t  o f



n o t  i m p e d e  t h e  d e v e l o p m e n t  o f  n a t u r a l  r e s o u r c e s  o n  l a n d  

o w n e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  V e n t u r a  C o u n t y  v. G u l f  O i l  

C o r p o r  a t i o n , 6 0 1  F . 2 d  1 0 8 0  ( 9 t h  C i r .  1.9 7 9 ) ,  a f f ' d  p e r

c u r i a m ,  1 0 0  S . C t .  1 5 9 3  ( 1 9 8 0 ) .  H o w e v e r ,  s t a t e  a n d  f e e  l a n d  

m a y  b e  a t  t h e  m e r c y  o f m u n i c i p a l i t i e s .  S e e  t h e  a t t a c h e d  

m e m o r a n d u m .

D. P R O P O S E D  S O L U T I O N S .

T h e  i n t e n t  o f  C h a p t e r  40 o f  t h e  p r o p o s e d  m u n i c i ­

p a l  c o d e  r e v i s i o n  i s  t o  i n c r e a s e  t h e  a u t h o r i t y  o f  l o c a l  

g o v e r n m e n t s  w i t h  r e g a r d  t o  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  

w i t h i n  t h e i r  r e s p e c t i v e  j u r i s d i c t i o n s .  P l a n n i n g , ,  p l a t t i n g  

a n d  z o n i n g  a r e  t o o l s  u s e d  b y  l o c a l  g o v e r n m e n t s  to  r e g u l a t e  

t h e  g r o w t h  o f  t h e  u r b a n  e n v i r o n m e n t .  U n f o r t u n a t e l y ,  i n  

A l a s k a ,  m u n i c i p a l  g o v e r n m e n t  h a s  b e e n  e x p a n d e d  to c o v e r  v a s t  

r e g i o n s  o f  o p e n  a n d  u n o c c u p i e d  s p a c e .  Z o n i n g 1 w a s  n e v e r  

i n t e n d e d  t o  b e  a  m e t h o d  b y  w h i c h  u s e  o f  t h e  n o n - u r b a n  

e n v i r o n m e n t  c o u l d  b e  r e g u l a t e d .

H o w e v e r ,  w i t h  t h e  N o r t h  S l o p e  B o r o u g h  i n t e r i m  

z o n i n g  o r d i n a n c e ,  a n d  p r o p o s e d  f i n a l  z o n i n g  o r d i n a n c e ,  .vt is 

c l e a r  t h a t  z o n i n g  w i l l  b e  u s e d  a t  l e a s t  b y  t h a t  m u n i c i p a l i t y  

t o  t h e  m a x i m u m  e x t e n t  p o s s i b l e  t o  r e s t r i c t  a n d  e x c l u d e  

r e s o u r c e  d e v e l o p m e n t  in o p e n  s p a c e s .

T h e  o b j e c t i v e  o f  a n y  a m e n d m e n t  t o  t h e  O c t o b e r  

1 9 8 2  m u n i c i p a l  c o d e  r e - ' s i o n ,  t h e r e f o r e ,  s h o u l d  b e  to l i m i t  

m u n i c i p a l  p o w e r  i n  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  w i t h



r e s p e c t  t o  t h e  d e v e l o p m e n t  o f  n a t u r a l  r e s o u r c e s  i n  t h e  

n o n - u r b a n  e n v i r o n m e n t .  S u c h  a c t i v i t i e s  a r e  f u l l y  r e g u l a t e d  

b y  f e d e r a l  a n d  s t a t e  a g e n c y ,  a n d  a n  a d d i t i o n a l  l a y e r  o f  

l o c a l  c o n t r o l  w i l l  a d d  s i g n i f i c a n t l y  to  t he  t i m e  a n d  e x p e n s e  

i n v o l v e d  in d e v e l o p i n g  r a t u r a l  r e s o u r c e s ,  w i t h  a d e  m i n i m u s  

c o n t r i b u t i o n  t o  e n v i r o n m e n t a l  q u a l i t y .

T h e  o b j e c t i v e  is c l e a r .  T h e  m e a n s  t o  a c c o m p l i s h  

t h e  o b j e c t i v e  a r e  l e s s  t h a n  c l e a r ,  m o s t l y  f o r  p o l i t i c a l  

r e a s o n s .

A r t i c l e  1 0 ,  S e c .  1 o f  t h e  A l a s k a  C o n s t i t u t i o n  

p r o v i d e s  th at: "A h o m e  r u l e  b o r o u g h  o r  c i t y  m a y  e x e r c i s e

a l l  l e g i s l a t i v e  p o w e r s  n o t  p r o h i b i t e d  by__law or, by. c h a r t e r . "  

A l t h o u g h  t h i s  c o n s t i t u t i o n a l  p r o v i s i o n  a p p l i e s  e x p r e s s l y  

o n l y  t o  h o m e  r u l e  m u n i c i p a l i t i e s ,  it a p p e a r s  t h a t  t h e  A l a s k a  

S u p r e m e  C o u r t  a p p l i e s  t h e  s a m e  t e s t  f o r  s t a t e  p r e e m p t i o n  t o  

b o t h  h o m e  r u l e  and...general l a w  m u n i c i p a l i t i e s .  L i b e r a t i  v. 

B r i s t o l  B a y  B o r o u g h , 5 8 4  P . 2 d  1 1 1 5  ( A l a s k a  1 9 7 8  ) . T h e  t e s t  

s e t  f o r t h  i n  t h e  L i b e r a t i  c a s e  r e q u i r e s  e i t h e r  an  e x p r e s s  

l e g i s l a t i v e  d i r e c t i o n  o r  a d i r e c t  c o n f l i c t  w i t h  a s t a t u t e  

s u c h  t h a t  t h e  m u n i c i p a l  o r d i n a n c e  u n d e r  c o n s i d e r a t i o n  s u b­

s t a n t i a l l y  i n t e r f e r e s  w i t h  t h e  e f f e c t i v e  f u n c t i o n i n g  o f  a



s t a t e  s t a t u t e  o r  r e g u l a t i o n  o r  i t s  u n d e r l y i n g  p u r p o s e .  584  

P . 2 a t  1 1 2 1 - 1 1 2 2 . *

T h e  m o s t  l o g i c a l  w a y  t o  a c c o m p l i s h  a n  e x p r e s s  

p r o h i b i t i o n  w o u l d  b e  t h e  i n s e r t i o n  o f  a p p r o p r i a t e  l a n g u a g e  

i n T i t l e  29, C h a p t e r  40 a s  p r o p o s e d  b y  t h e  O c t o b e r  1 9 8 2  r e v i­

s i o n  o f  t h e  m u n i c i p a l  c o d e .  H o w e v e r ,  t h i s  m a y  n o t  b e  p o l i t i­

c a l l y  p o s s i b l e .

I n  t h e  a l t e r n a t i v e ,  t h e  o n l y  o t h e r  l o g i c a l  p l a c e  

i n  t h e  A l a s k a  S t a t u t e s  to  p u t  s u c h  a n  a m e n d m e n t  w o u l d  b e  

T i t l e  38, r e l a t i n g  t o  n a t u r a l  r e s o u r c e s .  A  l i m i t a t i o n  c o u l d  

b e  p l a c e d  i n t h e  A l a s k a  L a n d s  A c t ,  A S  38 . 0 5  , b u t  l o - g i c a l l y  

t h a t  l i m i t a t i o n  c o u l d  o n l y  r e l a t e  t o  d e v e l o p m e n t  o f n a t u r a l  

r e s o u r c e s  o n  s t a t e  l a n d .  A  l i m i t a t i o n  c o u l d  a l s o  b e  p l a c e d  

i n  t h e  m i s c e l l a n e o u s  c h a p t e r  of  T i t l e  38, A S  3 8 . 9 5 ,  a n d ,  in 

s u c h  a  c o n t e x t ,  c o u l d  p e r h a p s  i n c l u d e  f e e  l a n d s  ‘a s  w e l l  a s  

s t a t e  l a n d s .

* A n  e x c e l l e n t  d i s c u s s i o n  of  h o m e  r u l e  a u t h o r i t y
in A l a s k a  is c o n t a i n e d  in S h a r p ,  " H o m e  R u l e  in A l a s k a :  A 
C l a s h  B e t w e e n  t h e  C o n s t i t u t i o n  a n d  t h e  C o u r t , "  3 U C L A - A l a s k a
L a w  R e v i e w  1 - 5 4  (197fi.)

i i
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T h e  us e of z o n i n g  p o w e r s  to r e g u l a t e  the d e v e l o p­

m e n t  of n a t u r a l  r e s o u r c e s  in n o n - u r b a n  e n v i r o n m e n t s  c o n s t i­

tu t e s  a s e r i o u s  t h r e a t  to the oi l  and g a s  i n d u s t r y  in A l as ka .  

T h e p r o b l e m  is e x a c e r b a t e d  b y  the e x i s t e n c e  of a h o m e  r u l e  

b o r o u g h  w h i c h  h a s  a p p r o x i m a t e l y  5 , 0 0 0  p e r m a n e n t  r e s i d e n t s  and 

yet o c c u p i e s  the e n t i r e  N o r t h  S l o p e  of A l a s k a ,  and w h i c h  

u t i l i z e s ,  to a m a x i m u m  e x t e n t  p o s s i b l e ,  the b r o a d  a u t h o r i t y  

g r a n t e d  h o m e  r u l e  g o v e r n m e n t s  b y  the  A l a s k a  C o n s t i t u t i o n  to 

r e s t r i c t  r e s o u r c e  d e v e l o p m e n t  w i t h i n  its b o u n d a r i e s .

AS  2 9 . 4 0  as p r o p o s e d  b y the O c t o b e r  1982 m u n i c i­

pal c o d e  r e v i s i o n  w o u l d  c o m p o u n d  this p r o b l e m  by g i v i n g  

u n l i m i t e d  p l a n n i n g ,  p l a t t i n g  and z o n i n g  a u t h o r i t y  to h o m e  

r u l e  g o v e r n m e n t s ,  and b y  g r e a t l y  e x p a n d i n g  the land  use p l a n­

n i n g  a u t h o r i t y  of  o t h e r  m u n i c i p a l i t i e s .  T h i s  c h a p t e r  w o u l d

E. CONCLUSION.
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v a l i d a t e  a n  o t h e r w i s e  q u e s t i o n a b l e  N o r t h  S l o p e  B o r o u g h  

z o n i n g  o r d i n a n c e ,  a n d  r e s u l t  in y e t  a n o t h e r  l a y e r  of  r e g u l a ­

t o r y  b u r e a u c r a c y  w i t h  l i t t l e  b e n e f i t  t o t h e  p u b l i c  i n t e r e s t .

F o r  t h e s e  r e a s o n s ,  i t  i s  i m p e r a t i v e  t h a t  

m o d i f i c a t i o n s  b e  m a d e  t o  t h e  O c t o b e r  1 9 8 2  r e d r a f t ,  o r  

a m e n d m e n t s  b e  m a d e  t o  T i t l e  38 in o r d e r  t o  p r o t e c t  o i l  a n d  

g a s  i n t e r e s t s .  F i v e  a l t e r n a t i v e s  a r e  p r o p o s e d  in t h i s  

m e m o r a n d u m .  T h e  o i l  a n d  g a s  i n d u s t r y  s h o u l d  s t r i v e  f o r  a 

c o n s e n s u s  a m o n g  i t s  m e m b e r t  a n d  p u s h  fo r  p a s s a g e  of  t he  

c o n s e n s u s  b y  t h e  A l a s k a  l e g i s l a t u r e .  F a i l u r e  t o  d o  s o  m a y  

b e  d i s a s t e r o u s .
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c h a n g i n g  c o u r t  rulers. H o w e ve r , e v e n  If a t v o - t h l r d s  vo t e  
w a s  n e o c s  s.'iiy, i lie lirnnt.e's v o t e  to c o n c u r  In the H o u s e  
a m e n d m e n t a  w a s  no t .'if fee led hy the s u b s e q u e n t  f a i l u r e  to 
a do pt th e  ru le c h a n g e s .  T h e  v o t e  to c o n c u r  p a s n o d  by the 
r e q u i r e d  II v ot e s ,  a n d  that v ot e  was to a d o p t  the I de nt ic al 
hill t h a t  h ad  p a s s e d  the House. U n d er  Rule 39(c) the fa ilure 

, o f  the S e n a t e  to take a s e p a r a t e  v o t e  on  the r u l e  ch a n g e  
s i m p l y  m e a n t  o n l y  that r o c s .  A3 an d AA (and p o t e n t i a l l y  
t he ir r e s p e c t i v e  c o m p a n i e s  -- 18 an d AO) e re  n o w  " vo i d an d  

w i t h o u t  e f f e c t . "

The I ss ue  that la p r e s e n t e d  lo v e r y  s i m i l a r  to o n e  w h i c h  has 
a r i s e n  w h e n  o n e  h o u s e  v o t e s  to c o n c u r  In a m e n d m e n t a  m a d e  by 
the o t h e r  h o u a e ,  hut th e n  fatla to ad o pt ,  for e x a mp l e , an 
I m m e d i a t e  e f f e c t i v e  d a t e  I n c l u d e d  In tho h ill  by a t w o- t h i r d s  

v o t e  as r e q u i r e d  by R u l e  39(f). Th e p r o c e d u r e  s p e c i f i e d  In 
Pu le  39 (e) p e r t a i n i n g  to v o te s  on co urt  rule c ha n g es  Is 
v i r t u a l l y  Identi ca l to the l a n g u a g e  In R u l e  39 (f) p e r t a i n i n g  
to v o t e s  on s p e c i a l  e f f e c t i v e  d a le  c l a u se s .  T h e r e  lo 
a mp l e  a u t h o r i t y  In s u p p o r t  of  the rule thst a f a i l u r e  to 
ad op t  a n p c c l a l  e f f e c t i v e  d a t e  b y  a t v o - t h l r d n  v o t e  a f t e r  
c o n c u r r i n g  In a h i l l  h y  a m a j o r i t y  vo te  m e a n s  t hat  the b i l l  
has b e e n  a d o p t e d  w i t h  on o r d i n a r y  9 0 - d a y  e f f e c t i v e  date.
T h i s  a u t h o r i t y  rents o n  a c o n n t r u c t l o n  o f  the e f f e c t i v e  da t e  

as not h r ' n g  a m a t e r i a l  f a c t o r  I n f l u e n c i n g  the f a v o r a b l e  
v o i r .  Hi I a r u le  ah o u l d  a p p l y  b y  a n a l o g y  to the fa i lu r e of 
tin- S e n a t e  to v o t e  s e p a r a t e l y  o n  the r u l e  c h a n g e  p r ov i s i o n s  
In 'hla bill, c o n s e q u e n t l y ,  I h a v e  c o n c l u d e d  that ItCS C S S R  
533 (Jud) am II ha s  b e e n  a d o p t e d  by the l e g i s l a t u r e  but w i t h o u t  
the e f f e c t  of c h a n g i n g  the c o u r t  rules c i te d  In see, A3 and 

AA.

S i n c e r e l y ,

/ s/ Jc y S, H am m o n d  
J o y  S. H a m m o n d  
G o v e r n o r

54. '42 VETOED
J u l y  15, 1982

T h e  H o n o r a b l e  J a l m a r  K e r t t u l a  

P r c n l d e n t  o f  t h e  S e n a t e  

A l a n k n  S t a t e  l . e p l n l a t u r c  

' Pouch V
J u n e a u ,  A l a o k n  99011

Dear Mr. Pr e s i d e n t :

Un de r  A r t i c l e  II, Sec. 15, of Lite A l a s k a  C ons t I tut I n n , l 
hav e v e t o e d  IICS C S S O  100 (Jud) am II, r e l a t i n g  to m un i c i p a l

go ve rnm en t.

i i
I
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I regret h a v i n g  I »■ lake, I.hla del l-m fur s e ve r a l  r e a s o n s , 
C e r t a i n l y ,  l hr M i l  cnnlsi 111s m a n y  m e r i t o r i o u s  rev la lour, an d  • 
improvement.;: I.ti the m u n i c i p a l  code. T h e s e  w e r e  the p r o d u c t  
ol an a r d u o u s  u n d e r t a k  I up. a c c o m p l i s h e d  a f t e r  three yearr. of 
imp r cr e d*  it!ed C'hiperai Ion a m o n g  l eg i s l a t o r s ,  state and local 
g o v e r n m e n t  o f f i c i a l s  and staff. F urt he r,  t he re arc some 
concept:: c o n t a i n e d  w i t h i n  q u e s t i o n a b l y  d e s i g n e d  and I n a d e­
q u a t e l y  c o n s i d e r e d  amendment*: w h i c h  I b e l i e v e  s hou ld  he 
a d d r e s s e d  r e s p o n s i b l y  hy the next l.egl st a tu r e .  Wh i le  pe rh a p s 
n o n e  of t h es e  a m e n d m e n t a  Is I n d i v i d u a l l y  s u f f i c i e n t l y  flawed 
to w a r r a n t  a ve t o  of the en t i re  m e a s u r e ,  a c o m b i n a t i o n  of 
th e m  c r e a t o r  s i g n i f i c a n t  pr ob l e ms  th at h av e I ncu rre d g r e a t e r  
c o l l e c t i v e  p u b l i c  o p p o s i t i o n  than h as a l m o s t  any o t h e r  l e g i s­
la ti v e  a c t i o n  In my e n t i r e  p o l i t i c a l  e x p e r i e n c e .  It's fur 
t h e s e  r e a s o n s  that I h a v e  r e g r e t f u l l y  c o n c l u d e d  th a t  It Is 
s i m p l y  n o t  In the b est  pu b l i c  I n t er e s t to p e r m i t  this hill 
to b e c o m e  law.

F o r  ex am p l e,  the a m e n d m e n t  r e d e f i n i n g  " p o p u l a t i o n "  and p e r­
m i t t i n g  the r o u n t l n g  of  w o r k e r s  at " I s o l a t e d  J o b  si t e s "  

a p p r o p r i a t e l y  recngnlt.es that the In flux of s e a s on a l  omplr is 
ca n  s i g n i f i c a n t l y  Im pac t local s e rv i c e s  tor w h i c h  there 1 
n o w  no r e a d j u s t m e n t .p r o v i d e d  u n d e r  r e v e n u e  s h a r i n g  st al ut  
H o w e v e r ,  I am  a d v i s e d  hy  co u n s e l  that the m a n n e r  In w h i c h  
this m a t t e r  Is h a nd l e d  In SH 100 s e r i o u s l y  J c o p a r d t i e a  the 
r e s o l u t i o n  re a c h e d  hy the s t at e  w i t h  the U.S. C en s u s nu r e a u  
a n d  c o u l d  I ncu r s u b s t an t ia l  losses In fe de r a l f un di ng  to 
b o t h  s t a t e  and local go v e r n m e n t s .  W h i l e  I be l i e v e  some 
r e d i s t r i b u t i o n  of state fundn Is w a r r a n t e d  to a s si s t c o m m u n i­
ties m o s t  Im pa c t ed  by  s e a s o n a l  and t e m p o r a r y  Influx es  of 
p o p u l a t i o n ,  (w he t h er  they he " I s o l a t e d "  c o m m u n i t i e s  or o t h e r­
wi s e) ,  I am  c o n c e r n e d  w it h  the p o t e n t i a l  Ine q u it y  c r e a t e d  hy 
t hi s a m e n d m e n t .  The v a g u e n e s s  of the term "I s o l a t e d  J o b  
s i t e , "  t am a dv ise d,  co ul d result In en d l e s s  l it i ga t io n  no 
m a t t e r  wluil: c l a r i f y i n g  e f f o r t s  m i g h t  be m a de  t hr oug h r e g u­
lation. T h i s  q u e n t l o n a h l c  feature, c o u p l e d  w i t h  p r o s p e c t i v e  
r e v e n u e  losse s to the s tat e t r e a s ur y  a s c r i b e d  to It hy the 
D e p a r t m e n t  of  Re v e n u e  In th ei r re q u cs L  for v et o, a re hu t tun 
of sever al  ca u s e s  for co nc ern .

I as w el l fa vo r the b a s i c  po l i c y  d e c i s i o n  o f  the L e g i s l a t u r e  
th a t  forcat  va l u e s  a b o v e  gr ou nd , (Junt as mi ne r al  v al ue s 
b e n e a t h  It), sh o u ld  he a c c o r d e d  d i f f e r e n t  st atus for p u r p os e s 
oT municipal, taxati on . How e v er ,  the p r o v i s i o n  e x e m p t i n g  
f o re s t  land" from m u n i c i p a l  p r o p e r t y  t a x a t i o n  c o n t a i n s  a 
d e f i n i t i o n  hy r e f e r e n c e  that poser, s u b s t a n t i a l  p r o . l c m a  of 
I n t e r p r e t a t i o n  and Impart a c c o r d i n g  to all c o n c e r n e d  s ta te 
a g e n c i e s .  1 am a d vi s e d  hy the D e p o r t m e n t  of Law, for e xa mp le , 
t ha t the d e f i n i t i o n  pr o b l e m  a l o n e  w o u l d  p r o b a b l y  Induce 
c o s t l y  and  u n n e c e s s a r y  Litiga ti on.

P e r h a p s  m o r e  Im po rt ant ly , bo nd couns el  a d v i s e s  that the hill 
w o u l d  g r a v e l y  Impede local p.overnmeni g e n e r a l  o b l i g a t i o n  
b o n d  p r o g r a m s  In p r o g r e s s  and s l g n l f l e a n t l y  h a r m  the .credit 
tut Inga of v i r t u a l l y  all Alaska  c o m m u n i t i e s .  T his  fenlui'e 
Is p e r h a p s  the monl d a m a g i n g  p o t e n t i a l l y  o f  all the q u oa -  
t l o n a b l e  f e a t u re s  cool a I tied In SM 180 and, In the v i e w  nf 
m o s t  fi n a n c i a l  c o n s u lt a n ts ,  w o u l d  a l o n e  w a r r a n t  velo. I

J u l y  2 2 ,  1902* SENATE JOUWIAI .  U M
1
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am  c e r t a i n l y  In no  p o s i t i o n  Lo se c o n d  g u e s s  an d o v e r r i d e  
thorn In this c o n c l u s i o n .  T he y a s s e r t  the r e s u l t i n g  a d v e r s e  
e f f e c t  oT  this f ea t u r e  Is l ik ely  to he n d e c l i n e  In m a r k e t  
v.il'ie of n u r s l I n d l n g  I s sue s nnil on I n c re a se  In the c o s t s  for 
n e w  f in a n c i n g .  rntentl.il Impact on the s t a t e’s b on d b a n k  

Is, of co ur s e ,  of c.-jual c o n ce r n.

Ailal 1 c Iona I l y , the D e p a r t m e n t  of Natural R e s o u r c e s  has e x­
p r e s s e d  m a j o r  c o n c e r n s  o v e r  the m a n n e r  In w h i c h  this a m e n d m e n t  
m i g h t  a pp l y,  d e s p i t e  t h e i r  s p r c c m o n t  w i t h  the R v o w c d  b as ic 
p h i l o s e n h l c a l  I nte nt  of the a m e n d m e n t ' s  s p o n s o r s .  T h e y 
p oi n t  to the O r e g o n  f o r e s t  v a l u e  t a x i n g  p o l i c i e s  an a far 
p r e f e r a b l e  a p p r o a c h  to m e e t  that o b j e c t i v e .  A c c o r d i n g l y ,  I 
h a v e  d i r e c t e d  that l e g i s l a t i o n  be d r a f t e d  w h i c h  w o u l d  mo re 

a p p r o p r i a t e l y  a d d r e s s  this ma t t er .

A n o t h e r  p r o b l e m  rests In the a t t e m p t  to c l a r i f y  s t a t u t o r y  r e­
fer en c es  r e g a r d i n g  tax e x e m p t i o n s  o f  u n d e v e l o p e d  A l a s k a  N at i ve  
C l a i m s  S e t t l e m e n t  A c t  lands. A g e n c i e s  h a v e  rf.lscd u n a n s w e r e d  
q u e s t i o n s  as to w h e t h e r  the l a n gu ag e  Is Indeed clnr'.flcd. 
M o r e o v e r ,  a r e t r o a c t i v i t y  fe a tu r e  of this p r o v i s i o n  casts 
se ri o u s " p u b l i c  p u r p o s e” do u b t s  u pon  the l e g al it y  o' the 

p r o p o s e d  s o l u t i o n .

T h e  nmi'iulmrnt p r o h i b i t i n g  local g o v e r n m e n t s  from p a s s i n g  
o r d i n a n c e s  r e l a t i n g  to f i r ea r ms  h as b e e n  v i o l e n t l y  o b j e c t e d  
lo by r.omr lav e n f o r c e m e n t  p e op l e .  It ca u s e s  me  c o n c e r n  ns 
well bcc.aunen nl my  r e l u c t a n c e  to pe r m i t  s t a t e  g o v e r n m e n t  to 
I m p l o d e  the i h l l l t y  of local c o m m u n i t i e s  to g o v e r n  In a 
m a n n e r  d e e m e d  by t h e m s e l v e s  m o s t  r e s p o n s i v e  to t he i r u n i q u e  

n r e d s ,

O b j e c t e d  lo by m a n y  o t h e r s  r e q u e s t i n g  v e t o  lo the fu rth er 
In t r u s i o n  Into the c o n d u c t  of local g o v e r n m e n t  b u s i n e s s  
r e p r e s e n t e d  by n m c n l m o n t  13. T h i s  w o u l d  e x p a n d  the I n i t i­
a ti v e  s o d  r e f e r e n d u m  p r o c e s s  to In cl ude  local a d m i n i s t r a t i v e  
m a t t e r s ,  llionc r e q u e s t i n g  v et o as s e r t  that a c t i o n s  of the 
g o v e r n i n g  b od y  e l e c t e d  by tho p ub l ic  sh o u l d  bo s u b j e c t  of 
I n i t i a t i v e  an d r e f e r e n d u m ;  but that o n g o i n g  d a l l y  a d m i n­
is t r a t i v e  m a t t e r s  s h o u l d  be s u b j e c t e d  to the usual re v i ew  
and o v e r n i g h t  I n h e r e n t  In the c o n c e p t  of a g o v e r n i n g  b o d y  of 
e l e c t e d  o f f i c i a l s  h el d  a c c o u n t a b l e  for a c t i o n s  o f  thonr w h o m  
they em p l o y .  For s ta te g o v e r n m e n t  to tm po nc Its w ill  In 
su ch  m a t t e r s  u p o n  local g o v e r n m e n i a  without, far m o r e  p ub l i c 
d e b a t e  t han  w a n  a c c o r d e d  thin a m e n d m e n t ,  a p p e a r s  to mo to be 
yel a n o t h e r  u n d u e  I n cu rn l o n of " M g  b r o t h e r” Into local 

mat 1 er s ,

A n o t h e r  s e c t i o n  af r e e t s  a m a j o r  ch a n g e  In p u b l i c  u t i l i t y  
r e g u l a t o r y  p h i l o s o p h y ,  and re v er s es  the d i r e c t i o n  c h o s e n  
w i t h  d e r e g u l a t i o n  In 1900. In u r g i n g  v e t o  a m u l t i t u d e  of 
a g e n c i e s  a n d  111 ( M i l e s  pl e d  for fu r t h e r  p u b l i c  h e a r i n g s  and 
a g e n c y  .;nns Ideraf I on  b e f o r e  no d r a s t i c  a c h a n g e  hi  co nt c n -  
p l U r d .  A gai n, If this al on e w o r e  the m e a s u r e ' s  g r e a t e s t  
flaw, I p e r h a p s  w o u l d  n o t  h a v e  v e i n e d  It. Ho we v er ,  In con- 
'onetI on with a m u l t i t u d e  of o th e r a l l e g e d  d e f e c t s  an d 
p u b l i c  e m i f I d c n c e  e r o d i n g  fe at ur e s,  ll a d d s  on e  m o r e  rc anon 

for my n> l Ion.
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A final p r o b l e m  Is o n e  re la t ed  to l a ngu ag e,  not conce pt ,
T h i s  p r o v i s i o n  al l ow s  m u n i c i p a l i t i e s  to u se the g r o u p  I n­
s u r a n c e  c o n c e p t  Tor the pu r p o s e  of  p o o l i n g  t h e ir  w o r k e r s  
c o m p e n s a t i o n  l i a b i l i t i e s  and c la ims  ha n d l i n g .  T h e  l a n g u a g e  
a p p e a r s  to m a n d a t e  h o a r d  a d o p t i o n  of r e g u l a t i o n s  p e r m i t t i n g  
a m u n i c i p a l  e m p l o y e r  g r o u p  to r ec ede  u n d e r  an y c i r c u m s t a n c e s .
It se em s o n l y  p r u d e n t  that q u a l i f i c a t i o n s  he  s t i p u l a t e d  so 
that m u n i c i p a l i t i e s  r e q u e s t i n g  a p p r o v a l  for g r o u p  self I n­
s u r a n c e  st a tu s  are s u b j e c t  to the .inme r e g u l a t o r y  c r i t e r i a  
as a ny  o t h e r  s o l f - l n s u r c d  em pl oy er.

The s u b j e c t  l e g i s l a t i o n  has p r o d u c e d  m o r e  c o n t r o v e r s y  a nd  
d e b a t e  th an  any o t h e r  Lo e m e r g e  from tho 12th L e g i s l a t u r e ,  
n o c n u s e  I find so me Issues a d d r e s s e d  In the a m e n d m e n t s ,  as 
w e l l  os the m u n i c i p a l  co de  r ev is io ns,  to be d e s i r a b l e ,  •! am 
t a k i n g  s p e c i f i c  s tep s to e n c o u r a g e  the 13th L e g i s l a t u r e  to 
ad dr e s s  th es e Issues. A c c o r d i n g l y ,  1 h av e  d i r e c t e d  that 
l e g i s l a t i o n  be d r a f t e d  w h i c h  w o u l d  a c c o m p l i s h  the m u n i c i p a l  
c o d e  r e v i s i o n s  e f f e c t i v e  p r i o r  to the floot a m e n d m e n t s .
T h i s  w o u l d  a d d r e s s  the p r o b l e m  ar eas  In a m a n n e r  bo th  a c c e p t­
a b l e  to m e  and, I be li e v e,  to m o s t  le g i s l a t o r s .

1 h a v e  a l n o  d i r e c t e d  that l e g i s l a t i o n  be p r e p a r e d  tn a d d r e s s  
the f o re s t  lands and t a x at i on  Issues In a m o r e  a c c e p t a b l e  
ra'iner to a c c o m m o d a t e  the a p p r o p r i a t e  Intent of th es e a m e n d­
m e n t s ’ s p o ns o r s.  ,*

I linvn a l so  d i r e c t e d  l e g i s l a t i o n  be p r e p a r e d  to a d d r e s s  the 
w o r k e r s  c o m p e n s a t i o n  p r o v i s i o n s  a l l o w i n g  local g o v e r n m e n t s  
to us e the g r o u p  s e l f - i n s u r a n c e  c o n c e p t  for > '<c p u r p o s e  of 
p o o l i n g  r.liolr w o r k e r s  c o m p e n s a t i o n  llnhllltl s an d  clnlra 
iinndl lug.

Fu rth er,  I ’m d i r e c t i n g  the D e p a r t m e n t  of  C o m m u n i t y  and Re gi on al 
A f f a i r s  tn d ra f t r e g u l a t i o n s  on the p r o v i s i o n s  of state 

1 a s s i s t a n c e  to local g o v e r n m e n t s  In a m a n n e r  w h i c h  c o m p e n s a t e s  
m e r e  e q u i t a b l y  t ho se c o m m u n i t i e s  Im pa c t ed  by se as on al,  t e m p­
o r a r y  and Is ol a t ed  w o r k e r s .  M i n i m a l l y ,  1 w o u l d  h op e  that In 
the short ter m we  c o u l d  at least "h o ld  h a r m l e s s "  the N or th  
S l o p e  R o r o u g h , w h ic h  o t h e r w i s e  st an ds  to lose a bo u t  $2 m i l l i o n  
In r e v e n ue s  fiom the a m o u n t  they r e c e i v e d  last year. All 
o t h e r  m u n i c i p a l i t i e s  w o u l d  receive, I'm told, Inc re as e s ,
Ac .rordlngly, I w o u l d  h o p e  tilt nil o t h e r  mini I c t pa 1 1 11 cs , 
w h i c h  rose In v i o l e n t  p r o t e s t  o v e r  the p r o s p e c t s  of re v e n u e  
losses tn th e ms e l v e s  w e r e  Sn I8D to b e c o m e  law, w o u l d  be 
e q u a l l y  c o n c e r n e d  ab out  re ve n u e lnsncs n c u r r c d  by oilier 
m u n i c i p a l i t i e s  t h r o u g h  tills m e a s u r e’s veto.

I <lo not Intend to s u b m i t  l e g i s l a t i o n  r e - r e g u l a t i n g  p u b l i c  
u t i l i t i e s  at the m un i c i p a l  level un l e s s  some v a l i d  a r g u m e n t s  
c a n  be p r e s e n t e d  for this change.

T he  l e g i s l a t i v e  p a c k a g e  p r e n c n t e d  tn the !3th L e g i s l a t u r e  
w il l, of c o urs e,  be that of the future  g o v e r n o r .  T h e r e f o r e ,
I c a n u n  I: g u a r a n t o r  that all these p r o p o s a l s  will c om e  b e f o r e  
the Mo u se  and Se na t e . Howeve r,  se ve ra l ke y l e g i s l a t o r s  w h o  
a re  likely  tn re t u r n  a s s u r e  me of t lie* t r d o d l c t l o n  t ow a r d s
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sit inn (OmitJ.
n lil ii 'n n  o f  t h e s e  in.il l . r r n .
D e s p i t e  tin1 h i l l ' s  p r o b l e m s ,  1 'uns .11 first I n c l i ne d  Co no 
•ilnnr. wlili p o l i c y  d e c i s i o n s  r e n d e r e d  by the l.cij I s t a t u r e  In 
I lie*I r p a s s a g e  of 100. Afl.i:r nil, by sr. d o i n g  I c o o ' d  a s s u r e  
r he sr 1 ss oi'S w o u l d  l><! a d d r e s s e d  n e x t  sols loo If .in s e r i o u s  
■ is o p p o n e n t s  w o r e  cool.ending. Ho w ev e r,  a g r o w i n g  e r e ' c e n d o  
‘of p u b l i c  o p p o s i t i o n ,  v i r t u a l l y  u n a n i m o u s  s t a f f  and  a g m c y  
v e t o  recommend,itlonii, plus p l e a s  fr om  s o m e  l e g i s l a t o r s  w h o  
n o w  w i s h  to do  p e n a n c e  for h a v i n g  v o l e d  for the tnensu c, 
c a u s e  me  lo c o n c l u d e  that w h i l e  a v e t o  d ocs  a d i s s e r v i c e  to 
I lie l e g i t i m a t e  c o n c e r n s  of s o m e c o m m u n i t i e s  a n d  In te re sts , 
p e r m i t t i n g  the hill to b e c o m e  law c o u l d  Incur ev e n  m o r e  
d i s s e r v i c e  In nil o th e r s .  Finall y, an o n e  of two a e n n t o r s  
w h o  will a s s u r e d l y  r e t u r n  n ex t  s e s si on ,  let me  u r g e  you,
Mr. P r e s i d e n t ,  to p l a c e  this c r u c i a l  Issue h i g h  u p o n  y o u  

a g e n d a .

S i n c e r e l y ,

/»/ J s y  S. Ilnnmoiv* 
J a y  S. H a m m o n d  
C n v c r n o r

M e s s a g e  of J u l y  21 w an r e c e i v e d  Ju l y  22 s t a t i n g  tlio G o v e r n o r  
h a s  si gn e d  the f o l l o w i n g  b i l l  and t r a n s m i t t e d  the e n g r o n o c d  
and e n r o l l e d  co p i e s  tn the Lieutenant: flnvernor's O f f i c e  for 

p e r m a n e n t  filing:

II n lb 6

SFJIATE CS  FOR OS F O R  IIOUSK ntl.l. H O . 156 (Fin) am  S c n n t e  
R e l a t i n g "  to "pufilTc coiit rnet n an<T p'rovTillng 

for an  e f f e c t i v e  ilntc.

C h a p t e r  166, S L A  I9R2

I ND EX O F  V E T O E D  AIID R E D U C E D  R IL LS  R E C E I V E D  A F T E R  

III LI.S V E T O E D  nY Till- G O V E R N O R

A D J O U R N M E N T :

C C S  SB  62
C. O.  b u n ds  for w a t e r ,  newer,  an d n o l l d  w a s t e

Page
T 7 U - 6 3

HCS cssn 100 (Jud) am H o u s e  
Mini I d  pal g o v e r n m e n t

I7 RR -92

2d HC S Sll 205 (Kin)
C.O. b o n d s  for t r a n s p o r t a t i o n  f a ci l i t i e s

1761-63

H C S  fUiSH 257. (Fin) am H ou s e
G r a n i n  for w a t e r  n upp ly , n ew er  6 so l i d w a s t e

17 59 - 6 0

HC S C S S H  327 (Fin) am  Ho us e '760-61

p a r o l e  of o f f e n d e r s ,

, r  ’  l »  H I ' ■ I  ...............   J  1 I ....................  ' “T *

C C S  Sll 365 ■ 1 7 6 1- 6 3
0 . 0 .  ho nd s for e d u c a t i o n  f a d  11 tie.

C C S  SO 831 » 17
i n s u r a n c e

SH 836 am H o u s e  , 1768
C u l d c  L i c e n s i n g  6 C o nt r o l  Rosrd

CS Sfl 835 (Fin) a m  H ous e 1769
N a t i o n a l  P e t r o l e u m  R ese rve

C C S  SO 876 •. ‘761-6.1
C.O. ho n ds  for U of A

C CS  SR 887 1 76 1- 63
0.0. b o nd s  c o r r c c t l o n n l  6 c o u r t  f a c il i t ie s

C C S  HR 339 ,77?

A d o p t i o n  of  a d m i n i s t r a t i v e  r e g u l a t i o n s

S C S  CSIIR R66 (Hess) am S c n n t e  1739
F i n a n c i n g  of  h e a l t h  f n c l l l t y  I m p r o v e me n t s

RF.DUCED BILLS

CS SO  766 (Fin) am H o u se  17 7 3 - 7 6
S p e c i a l  and s u p p l e m e n t a l  a p p r o p r i a t i o n s

S C S  HR  168 (Fin) 1 7 6 8 - 5 6
O p e r a t i n g  6 c n p l t n i  e x p e n s e s  of the s ta t e g o v e r n m e n t

HR 368 am  S e n a t e  17 6 6 - 6 7
A v a l a n c h e  w a r n i n g  s ys t e m

l
S C S  CSIIR 663 (Fin) r e - e n g r o s n c d  17 7 6- 8 6
R e pe a l i n g ,  a m e nd in g ,  e x t e n d i n g  l aps e d n tc s  a p p r o p r i a t i o n s

J u l y  2 2 ,  I ' l l ?  8*HATE J O U f l H A L 1791
I

T h i s  final s u p p l e m e n t  nf the S c n n t e  J o u r n a l  c o m p l e t e s  the r ec ord  
of l e g i s l a t i o n  for the S e c o n d  S e s s i o n  df  tho T w e l f t h  S tat e 
L e g  Isla t o r e .

/ ya -w
Pcg^fWllg .
S e c r e t a r y  of  the S c n n t e  
J u l y  1902
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D E T A I L E D  A N A L Y S I S  O F  L A N D  U S E  R E G U L A T I O N  BY 

M U N I C I P A L I T I E S  U N D E R  C S S B  180 (C S RA) A N D  C S H B  170 (C & RA)

A. C u r r e n t  l a w .

L a n d  u s e  r e g u l a t i o n  b y  m u n i c i p a l  g o v e r n m e n t s  is c u r r e n t l y  

g o v e r n e d  b y  A . S .  2 9 . 3 3 . 0 7 0 - . 245. A. S.  2 9 . 3 3 . 0 7 0  r e q u i r e s  

a l l  b o r o u g h s  to p r o v i d e  for  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  

o n  a " a r e a - w i d e  b a s i s . "  A.S.  2 9 . 4 3 . 0 4 0  g r a n t s  the s a m e  

p o w e r  to h o m e  r u l e  a n d  f i r s t  a n d  s e c o n d  c l a s s  c i t i e s  l o­

c a t e d  o u t s i d e  o r g a n i z e d  b o r o u g h s .

A . S .  2 9 . 3 3 . 0 8 0  a n d  ..035 r e q u i r e  t h e  a s s e m b l y  to a d o p t  a 

" c o m p r e h e n s i v e  p l a n "  c o n t a i n i n g  p o l i c y  s t a t e m e n t s ,  g o al s ,  

s t a n d a r d s  a n d  m a p s .  A. S . 2 9 . 3 3 . 0 9 0  r e q u i r e s  th e m u n i c i p a l  

a s s e m b l y  to r e g u l a t e  l a n d  u s e  "by d i s t r i c t s  o r  c o n t r a c t  

z o n i n g . "  It r e q u i r e s  l a n d  u s e  r e g u l a t i o n s  to be u n i f o r m  for 

e a c h  c l a s s  o f  u s e  in e a c h  d i s t r i c t .  C o n t r a c t  z o n i n g  is d e­

f i n e d  a s  a l l o w i n g  a " z o n i n g  r e c l a s s i f i c a t i o n "  to a less 

r e s t r i c t e d  u s e  w h e r e  the o w n e r  . ag re es  to p l a c e  r e s t r i c t i o n s .  , 

o n  the u s e  o f  t he  l a n d  b e y o n d  the  z o n i n g  r e q u i r e m e n t s  g e n ­

e r a l l y  a t t a c h i n g  to the  n e w  c l a s s i f i c a t i o n .  T h i s  s e c t i o n  

a l s o  s t a t e s  t h e  p u r p o s e s  fo r w h i c h  z o n i n g  o r d i n a n c e s  m a y  be 

a d o p t e d .  T h o  s t a t e d  p u r p o s e s  c l e a r l y  e n v i s i o n  z o n i n g  in 

a n  u r b a n  e n v i r o n m e n t •

•

T h e  c u r r e n t  l a w  a p p l i e s  to a l l  l o c a l  g o v e r n m e n t s ,  a n d  t h e r e -  

f o r e  l i m i t s  the  p o w e r  o f  h o m e  r r l e  b o r o u g h s .  T h e  c u r r e n t



l a w  h a s  n o  p r o v i s i o n  a u t h o r i z i n g  t h e  r e g u l a t i o n  of  l a n d  u s e  

b y the  a d o p t i o n  of  a p e r m i t  s y s t e m .  A d d i t i o n a l l y ,  th e  

c u r r e n t  l a w  d o e s  n o t  a l l o w  c i t i e s  l o c a t e d  in t h i r d  c l a s s  

b o r o u g h s  to p r o v i d e  f o r  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g .

B. L a n d  u s e  r e g u l a t i o n  u n d e r  C S S B  180 a n d  C S H B  1 7 0 .

U n d e r  C S S B  180  a n d  C S H B  170, l a n d  u s e  r e g u l a t i o n  by  l o c a l  

g o v e r n m e n t s  w o u l d  b e  g o v e r n e d  b y  A . S .  2 9 . 4 0 . 0 1 0 - . 2 0 0 .

A.S. 2 9 . 3 5 . 1 8 0 ( b )  r e q u i r e s  a h o m e  r u l e  b o r o u g h  to p r o v i d e  

f o r p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g .  N o  l i m i t a t i o n s  a r e  i m­

p o s e d  u p o n  t h a t  p o w e r ,  n o r  a r e  a n y  g u i d e l i n e s  s e t  f o r t h  

l i m i t i n g  t h e  e x e r c i s e  o f  t h a t  p o w e r .

A.S. 2 9 . 3 5 .  180  (a) r e q u i r e s  f i r s t  a n d  s e c o n d  c l a s s  b o r o u g h s  

to p r o v i d e  f o r  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  p u r s u a n t  to 

A.S. 29. 40. A . S .  29. 40. 010  a l s o  r e q u i r e s  f i r s t  a n d  s e c o n d  

c l a s s  b o r o u g h s  to p r o v i d e  f or  p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g .

A.S. 29. 3 5 . 2 2 0  a n d  .300  (b) w o u l d  a l l o w  a t h i r d  c l a s s  b o r o u g h  

to a c q u i r e  th e p o w e r  to p r o v i d e  f o r  p l a n n i n g ,  p l a t t i n g  a n d  

z o n i n g  w i t h i n  a s e r v i c e  a r e a  by th e a d o p t i o n  of  a r e f e r e n d u m  

to t h a t  e f f e c t .

A.S. 2 9 . 3 5 . 2 5 0 ( b )  r e q u i r e s  a h o m e  r u l e  o r  f i r s t  c l a s s  c i t y  

w i t h i n  a t h i r d  c l a s s  b o r o u g h  to p r o v i d e  f o r  p l a n n i n g ,  p l a t ­

ting  a n d  z o n i n g  u n d e r  A. S.  2 9 . 4 0 ,  a n d  a l l o w s  a s e c o n d  c l a s s  

c i t y  l o c a t e d  w i t h i n  a t h i r d  c l a s s  b o r o u g h  to so p r o v i d e .



A. S. 29. 35. 260  (c) r e q u i r e s  h o m e  r u l e  a n d  f i r s t  c l a s s  c i c i e s  

o u t s i d e  a b o r o u g h  a n d  p e r m i t s  a s e c o n d  c l a s s  c i t y  o u t s i d e  

a b o r o u g h  to p r o v i d e  for p l a n n i n g ,  p l a t t i n g  a n d  z o n i n g  

u n d e r  A . S .  29 .40 .

T h e s e  p r o v i s i o n s  a p p a r e n t l y  i m p o s e  no  l i m i t a t i o n  on the 

p l a n n i n g ,  p l a t t i n g  a. 1 z o n i r g  a u t h o r i t i e s  o f  h o m e  r u l e  

b o r o u g h s .  It a p p e a r s  t h a t  A . S .  2 9 . 4 0  d o e s  n o t  a p p l y  to 

th e e x e r c i s e  o f  t h o s e  p o w e r s  b y  h o m e  r u l e  b o r o u g h s .  A . S .  

2 9 . 3 5 . 1 8 0 ( b ) ;  c o m p a r e  A . S. 2 9 . 3 5 . 1 8 0 ( a ) .

Article. X, S e c t i o n  11 of the A l a s k a  C o n s t i t u t i o n  p r o v i d e r ;

" A - h o m e  r u l e  b o r o u g h  o r  c i t y  m a y  e x e r c i s e  a l l  l e g i s l a t i v e

p o w e r s  n o t  p r o h i b i t e d  by law  o r  by  c h a r t e r . "

G i v e n  t h i s  p r o v i s i o n  a n d  the a p p a r e n t  l a c k  of  a n y e x p l i c i t

l i m i t a t i o n s  o n  the z o n i n g  a u t h o r i t i e s  o f  h o m e  ru le  b o r o u g h s ,  

h o m e  r u l e  b o r o u g h s  w o u l d  h a v e  g r e a t l y  e x p a n d e d  z o n i n g  a u t h o r­

it y  u n d e r  the bi ll.  As  the S u p r e m e  C o u r t  h a s  st at ed:

A m u n i c i p a l  o r d i n a n c e ,  is n o t  n e c e s s a r i l y  
i n v a l i d  in A l a s k a  b e c a u s e  it  is i n c o n s i s­
t e n t  o r  in c o n f l i c t  w i t h  a s t a t e  s t a t u t e .  '
T h e  q u e s t i o n  r e s t s  o n  w h e t h e r  the e x e r­
c i s e  o f a u t h o r i t y  h a s  b e e n  p r o h i b i t e d  to 
m u n i c i p a l i t i e s .  'Die p r o h i b i t i o n m u s t  be 
e i t h e r  by  e x p r e s s ' t e r m s  o r  by i m p l i c a t i o n  
s u c h  a s w n e r e  the s t a t u t e  a n d  o r d i n a n c e  
a r e  so s u b s t a n t i a l l y  i r r e c o n c i l a b le tha"t 
o n e  c a n n o t  be g i v e n i t s  s u b s t a n t i v e  "of”  
fe e t  I f the o t h e r  
o f  law. ~

J e f f e r s o n  v. State, 527 P . 2d

is a c c o r d e d  the w e i g h t

37, 43 ( f o o t n o t e s  o m i t t e d ,

e m p h a s i s  a d d e d ) .



T h i s  p o s i t i o n  w a s  r e i t e r a t e d  by  the  S u p r e m e  C o u r t  in 

L i b e r a t i  v. B r i s t o l  B a y  B o r o u a h ,  584 P . 2d 1 1 1 5  ( A l a s k a  19 78 ).

M e r e l y  b e c a u s e  t h e  S t a t e  h a s  e n a c t e d  l e g­
i s l a t i o n  c o n c e r n i n g  a p a r t i c u l a r  s u b j e c t  
d o e s  n o t  m e a n  t h a t  a l l  m u n i c i p a l  p o w e r  to 
a c t  o n  the s a m e  s u b j e c t  is lost. W e  ha ve  
c o n s i s t e n t l y  r e j e c t e d  a p p l i c a t i o n  of  any 
s u c h - c o n c e p t  in o u r  c a s e s  d e a l i n g  w i t h  
h o m e  r u l e  m u n i c i p a l i t i e s .  'We d o  so n o w  
w i t h  r e s p e c t  to g e n e r a l  l a w  m u n i c i p a l i t i e s  
b e c a u s e  o u r  c o n s t i t u t i o n  r e q u i r e s  chav  
t h e i r  p o w e r s  be l i b e r a l l y  c o n s t r u e d  as 
w e 11. We  b e l i e v e  t h a t  an a p p r o p r i a t e  a c­
c o m o d a t i o n  c a n  be  m a d e  b e t w e e n  the S t a te 
a n d  g e n e r a l  l a w  m u n i c i p a l i t i e s  bv a rule 
w h i c h  d e v e r m m e s  p r e - e m p t i o n  co e x i s t ,  in 
t h e  a b s e n c e  o f an  e x p r e s s  l e g i s l a t i v e  c i r- 
e c t i o n  o r a d i r e c t  c o n f l i c t  w i t h  a s t a t u t e , 
o n l y w h e r e  an  o r d i n a n c e  s u b s t a n t i a l l y  i n­
t e r f e r e s  w i t h t h e  e f f e c t i v e  f u n c t i o n i n g  of 
a s t a t e  s t a t u t e  o r  r e g u l a t i o n  or  its u n d e r­
l y i n g  p u r p o s e .

584 P . 2d a t  1 1 2 1 - 1 1 2 2  ( f o o t n o t e s  o m i t t e d ,  e m p h a s i s  a d d e d ) .

It a p p e a r s  t h a t  the A l a s k a  S u p r e m e  C o u r t  is a p p lying th a  same 

t e s t  for  s t a t e  p r e - e m p t i o n  to b o t h  h o m e  r u l e  a n d  g e n e r a l  

la w  m u n i c i p a l i t i e s .  In s u m m a r y ,  in o r d e r  fo r  a l oc a l o r d i ­

n a n c e  to b e d e t e r m i n e d  i n v a i ' d  p u r s u a n t  to A r t i c l e  X, S e c t i o n  

11 of  the A l a s k a  C o n s t i t u t i o n ,  t h e r e  m u s t  be a p r o h i b i t i o n  

by s t a t e  s t a t u t e ,  e x p r e s s  o r  i m p l i e d ,  o r  the o r d i n a n c e  m u s t  

s u b s t a n t i a l l y  i n t e r f e r e  w i t h  the e f f e c t i v e  f u n c t i o n i n g  o f  

th e s t a t e  s t a t u t e  or  r e g u l a t i o n  o r  its u n d e r l y i n g  p u r p o s e .

U n d e r  C S S B  1 8 0  a n d  C S H B  170, t h e r e  w o u l d  be no  e x p l i c i t  

. : . •: -
p r o h i b i t i o n  o f  a n y  z o n i n g  o r d i n a n c e  a d o p t e d  by  a home  r u l e  

m u n i c i p a l i t y .



F e d e r a l  l a n d s  m a y  be u n a f f e c t e d  by th e z o n i n g  o r d i n a n c e s  

a d o p t e d  b y  h o m e  rule  b o r o u g h s  in a n y  e v e n t .  See  V e n t u r a  

C o u n t y  v. G u l f  O i l  C o r p . , 601 F . 2 d  1 0 8 0  (9th Cir. 19 7 9) ,  

a f f i r m e d  p e r  c u r i a m  100 S. Ct. 159.3 (1980).

P r i v a t e  l a n d  m a y  be t o t a l l y  a t the m e r c y  o f  l o c a l  z o n i n g  

o r d i n a n c e s  e x c e p t  insofar^ as i n v e r s e  c o d e m n a t i o n  ca n  be 

c l a i m e d  a n d  p r o v e d .  It c o u l d  be  a r g u e d  t h a t ,  as a p p l i e d  to 

l a n d  g r a n t e d  to the n a t i v e s  by t h e A l a s k a  N a t i v e  L a n d  C l a i m s  

S e t t l e m e n t  A c t ,  z o n i n g  o r d i n a n c e s  w h i c h  p r o h i b i t  d e v e l o p m e n t  

a r e  i n c o n s i s t e n t  w i t h  t h e  p u r p o s e s  of  t h a t  a c t  a nd  t h e r e f o r e  

i n v a l i d .  T h e r e  is no p r e c e d e n t  f o r  s u c h  a n a r g u m e n t  a n d  the 

s u c c e s s  o f  s u c h ' a  p o s i t i o n  is q u e s t i o n a b l e .

A n y  a r g u m e n t  o p p o s i n g  t h e  r e s t r i c t i o n  o f  e n e r g y  d e v e l o p m e n t  

o n  s t a t e  l a n d s  by a l o c a l  z o n i n g  o r d i n a n c e  a d o p t e d  by a 

h o m e  r u l e  b o r o u g h  w o u l d  h a v e  to r e l y  o n  the c l a i m e d  i n c o n ­

s i s t e n c y  o f  t h e  o r d i n a n c e  w i t h  ,the__state ' s r i g h t  to d e v e l o p  

its  n a t u r a l  r e s o u r c e s .  In t h a t  r e g a r d ,  d e t e r m i n a t i o n  of  

w h e t h e r  t h e r e  is a l i m i t  to  the h o m e  r u l e  b o r o u g h ' s  a u t h o r ­

ity  to a d o p t  o r d i n a n c e s  p r o h i b i t i n g  o r  r e s t r i c t i n g  the 

d e v e l o p m e n t  o f  e n e r g y  s o u r c e s  r e q u i r e s  a t w o - f o l d  i n q u i r y :

1. A r e  t h e r e  A l a s k a n  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  p r o v i ­

s i o n s  w h i c h  se ek  to i m p l e m e n t  a s t a t e w i d e  p o l i c y  w i t h  

r e f e r e n c e  to tho s u b j e c t  m a t t e r  o f the o r d i n a n c e s ?



2. Do  t h e  p r o p o s e d  b o r o u g h  o r d i n a n c e s  i m p e d e  i m p l e m e n t a t i o n  

o f  t h a t  p o l i c y ?

W h i l e  c o n t r o l  o f  n a t u r a l  r e s o u r c e s  of the S t a t e  of A l a s k a  is 

s p e c i f i c a l l y  r e t a i n e d  b y  s t a t e  g o v e r n m e n t  p u r s u a n t  to A r t i c l e  

V I I I  o f  the  A l a s k a  C o n s t i t u t i o n ,  it is by  n o  m e a n s  c e r t a i n  

t h a t  a c o u r t  w o u l d  r u l e  t h a t  a l o c a l  z o n i n g  o r d i n a n c e  w h i c n  

i m p e d e s  o r  p r o h i b i t s  d e v e l o p m e n t  of o i l  a n d  g a s  in c e r t a i n  

s p e c i f i c  l o c a t i o n s  w o u l d  b e s t r u c k  d o w n  as u n c o n s t i t u t i o n a l  

o r  u n a u t h o r i z e d .  In a n y  e v e n t ,  the  a d o p t i o n  of the c u r r e n t  

p r o v i s i o n s  c o n c e r n i n g  h o m e  r u l e  r e g u l a t i o n o f  la nd  use  as 

s t a t e d  in C S S B  180 a n d  C S H B  17 0 w o u l d  i n s u r e  e x t e n s i v e  

c o n s t i t u t i o n a l  l i t i g a t i o n  to r e s o l v e  t h e s e  q u e s t i o n s .

T h e  q u e s t i o n  is f u r t h e r  c o m p l i c a t e d  b y the fact' that 

A.S. 2 9 . 4 0 . 0 4 0 ( a ) ( 2 )  in t h e  two b i l l s  w o u l d  s p e c i f i c a l l y  

a u t h o r i z e  the u s e  of a p e r m i t t i n g  s y s t e m  to r e g u l a t e  l a n d  

use. T h i s  s e c t i o n  p l a c e s  f a r  g r e a t e r  a u t h o r i t y  in local  

g o v e r n m e n t  t h a n  the c u r r e n t  l a w  d o es . It is c o n c e i v a b l e  

t h a t  a n o r d i n a n c e  c o u l d  b e  a d o p t e d  w h i c h  w o u l d  p r o h i b i t  

a l l  u s e s  u n l e s s  a land  u s e  p e r m i t  is o b t a i n e d  f r o m  the  l o c a l  

g o v e r n m e n t  i n v o l v e d .  T h i s  w o u l d  a l l o w  l o c a l  g o v e r n m e n t s  to 

a s s e s s  e n e r g y  d e v e l o p m e n t  p r o j e c t s  o n  a c a s e  by c a s e  b a s i s  

thus a d d i n g  a n o t h e r  l a y e r  to the r e g u l a t i o n  of e n e r g y  

d e v e l o p m e n t  in g e n e r a l .



*

It s h o u l d  b e n o t e d  t h a t  th is  p e r m i t  p r o c e d u r e  w o u l d  be

co a n y  l o c a l  g o v e r n m e n t  t h a t  p o s s e s s e s  o r  o b t a i n s  

p l a n n i n g ,  p l a t t i n g  o r  z o n i n g  a u t h o r i t y  u n d e r  A . S .  2 9 . 3 5  a n d  

A.S. 2 9 . 4 0  a s  p r o p o s e d  in C S S B  180 a n d  C S H B  170.

t v
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Sec. 29.40.210. ACTIVITIES AUTHORIZED BY STATE OR FEDERAL 

AGENCIES, (a) Ordinances, regulations, permit decisions, coastal 

management or other land use plans adopted or promulgated under 

AS 29.35.180, AS 29.40 or AS 46.40 may not preclude or otherwise 

impede a hydrocarbon, mineral or geothermal exploration, develop­

ment or production activity or project conducted pursuant to a 

lease, license, permit or other authorization issued by a state 

or federal regulatory agency or department having jurisdiction 

over the activity or project.

(b) The provisions of this section apply to home rule and 

general home rule and general law municipalities.

a l l l l i i b l L
M S



A^tska State Legislative

Speaker of the House of Representatives Puuch  V 
S la te  Capito l 

Juneau . A laska 99811 
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F e b r u a r y  4, 19 8 3

M r. W a y n e  M a b r y  
O m b u d s m a n
M u n i c i p a l i t y  of A n c h o r a g e  
P o u c h  6 - 65 0
A n c h o r a g e ,  A l a s k a  9 9 5 0 2  

D e a r  W a y n e :

T h a n k  y o u  f o r  y o u r  r e c e n t  l e t t e r  r e g a r d i n g  t he  l a c k  o f  
c l a r i f i c a t i o n  in s t a t u t e s  a n d  c a s e  h i s t o r y  as  it r e f e r s  to 
r e c a l l  p e t i t i o n s .  I a m  a w a r e  o f  the  r e c e n t  p r o b l e m s  t h i s  h a s  
c a u s e d  in A n c h o r a g e  a n d  c a n  a p p r e c i a t e  t h e p o s i t i o n  y o u  h a v e  
b e e n  p u t  in.

A  c o m p l e t e  r e v i s i o n  o f T i t l e  29, M u n i c i p a l  C o d e ,  is i n d e e d  
t a k i n g  p l a c e  a g i n  t h i s  y e a r .  L u s t  y e a r ,  as I a m  s u r e  y o u  are  
a w a r e ,  a s i m i l a r  b i l l  p a s s e d  b u t  l a t e r  b e c a m e  m i r e d  in 
c o n t r o v e r s y  a n d  w a s  v e t o e d .  SI J 1 is n o w  in t he  S e n a t e  
c o m m i t t e e  p r o c e s s  a n d  is the  v e h i c l e  w h i c h  is b e i n g  u s e d  to 
a d d r e s s  t h i s  q u e s t i o n .  E v e n t u a l l y ,  s h o u l d  it p a s s  t h e  S e n a t e ,  
it w i l l  be r e f e r r e d  to  th e  C o m m u n i t y  a n d  R e g i o n a l  a f f a i r s  
c o m m i t t e e  in the H o u s e  c h a i r e d  by  R e p r e s e n t a t i v e  B a r b a r a  
L a c h e r .

I a m  f o r w a r d i n g  y o u r  l e t t e r  a n d  b a c k u p  to h e r  at  t h i s  t i m e  for 
i n v e s t i g a t i o n  a n d  c o n s i d e r a t i o n .  T h i s  m a t t e r  c o u l d  b e  t a k e n  u p  
as a s e p a r a t e  i s s u e  o r  i n c o r p o r a t e d  as p a r t  o f the o v e r a l l  
T i t l e  29 e x a m i n a t i o n .  In a n y  c a s e,  it w a r r a n t s  i n v e s t i g a t i o n  
a n d  R e p r e s e n t a t u v e  L a c h e r ' s  c o m m i t t e e  h a s  p r o p o e r  j u r i s d i c t i o n  
o v e r  t h i s  m a t t e r .  I w i l l  k e e p  in t o u c h  w i t h  h e r  to m o n i t o r  th e 
p r o g r e s s  o n  t h i s  s i t u a t i o n .  Y o u  m a y  w i s h  t o c o n t a c t  h e r  as 
w e l l  at  4 6 5 - 4 8 9 4 .

I h o p e  w e  c a n  r e a c h  a n a c c e p t a b l e  s o l u t i o n .  P l e a s e  f e e l  fr ee  
t o c o n t a c t  m e  at a n y  t i m e  if I c a n  b e  o f  a s s i s t a n c e .

J o e  L. H a y e s  
S p e a k e r C C M J J .  i (\ tJ)

J L H / j k d
\ ± £ L



February 1, 1983

Joe L. Hayes, Legislator 

Alaska State Senate 
Pouch V

Juneau, AK 99811 

Dear Joe:

I have recently investigated a complaint about a recall petition for A 
Municipal Assemblyman. My investigation found that the State Law (AS 

29.28.130) on recall petitions is not clear as to the legislative intent 

regarding a clerk's authority and/or responsibility. The legal opinions 
regarding similar cases are, in my view, conflicting. In the case I 
reviewed, the Anchorage Municipal Clerk ruled that the "grounds" stated 

in the recall petition did not "constitute incompetence or failure to 
perform prescribed duties" and rejected it. The Municipal CLerk's 

decision was based on several legal opinions which stated the Clerk had 
the responsibility and authority to review the grounds based on the word 
"content" in AS 29.28.160.

My case summary disagrees with those legal opinions and states that a 
recall petition can only be rejected for one of the reasons stated in AS 

29.28.150. I feel that no individual can rule the grounds for recall 
insufficient except the voters in a duly called recall election. A copy 

of my case summary is enclosed with four attachments covering the legal 
opinions. Also enclosed is a copy of the Anchorage Municipal's Clerks 
January 11th letter to the complainant, Tom Staudenmaier.

I understand that you are involved in revising this portion of the 
Alaska Statutes and ask that you review my case summary. I would 
appreciate your comments on this problem and would like to be informed 

of any proposed changes to this state law. Also, if any hearings are 
being planned, please let me know as I would like to testify.



February 1, 1983 
Recall Petition 

Page 2

If you have any questions, please don't hesitate to call. 

Sincerely yours,

t c

Wayne-" D. Mabry 

Ombudsman

WDM:si

cc: Ruby Smith, Municipal Clerk

Jerry Wertzbaugher, Municipal Attorney

Steve Morrissett, Matanuska-Susitna Borough Attorney
Tom Staudenmaier, complainant

Attachments
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W e  t h e  u n d e r s i g n e d  r e g i s t e r e d  v o t e r s  of  S e c t i o n  (2) two, S e a t  C, 
o f  t h e  M u n i c i p a l i t y  of A n c h o r a g e ,  w h i c h  i n c l u d e s  F o r t  R i c h a r d s o n ,  E a g l e  
R i v e r  a n d  C h u g i a k ,  h e r e b y  p e t i t i o n  f o r  t h e  r e c a l l  o f  A s s e m b l y

S e c t i o n  (2 )  T w o , S e a t  C

i u v c i  a . L i \ A  v /iiugia A, licicu y  p c u n .  i u u  i u i  m e  u j. A d d c m u i y  M em ber

G e r r y  O ' C o n n e r  u n d e r  the  A n c h o r a g e  M u n i c i p a l  C h a r t e r ,  A r t i c l e  III, 
S e c t i o n  3 .0 3,  R e c a l l ;  T i t l e  29, S e c t i o n  29,. 2 8 . 1 4 0  f o r  i n c o m p e t e n c e  
f a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t i e s .

a n d

S a i d  r e c a l l  is b a s e d  u p o n  d e r e l i c t i o n  o f  d u t y  o f  t h i s  r e p r e s e n t a t i v e  
o f  E a g l e  R i v e r  a n d  C h u g i a k .  At t h e  D e c e m b e r  2nd, 1 9 8 2  M u n i c i p a l  A s s e m b l y  
M e e t i n g ,  G e r r y  0 ' C o n n o r  j o i n e d  T o n y  K n o w l e s ,  M a y o r  o f  A n c h o r a g e  a n d  v o t e d  
to i n c r e a s e  p r o p e r t y  t a x e s  u p  to 50%.  H i s  o t h e r  p a s t  a c t i o n s  a n d  t h i s  ta 
i n c r e a s e  a r e  c o n t r a r y  to t h e  b e s t  i n t e r e s t  o f  t h e  c i t i z e n s  of E a g l e  R i v e r  
a n d  C h u g i a k .

P r i n t  f i r s t  and 
last n a m e ■~\ . Signature, / /Date
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POUCH 6-650 
ANCHORAGE, ALASKA 99502-0650-  
(907 )264 -4311

OFFICE OF THE CLERK

January 11 ,  1983

M r. T o m  S t a u d e n m a i e r , C h a i r m a n  

A K C - P A C

P . O .  B o x  8 - 9 1 1 0  

A n c h o r a g e ,  A K  9 9 5 0 8

M  1 1 10P3w .  »! J 1 J

-«rr of THE OMBUDSMAN

D e a r  M r .  S t a u d e n m a i e r :

O n  J a n u a r y  3, 1 9 8 3 ,  y o u  p r e s e n t e d  to t h e  M u n i c i p a l  C l e r k  a p e t i t i o n  f o r  

r e c a l l  o f  A s s e m b l y m a n  G e r r y  O ' C o n n o r .  I n  a c c o r d a n c e  w i t h  A S. S e c t i o n  

2 9 . 2 8 . 1 6 0 ,  t h e  M u n i c i p a l  C l e r k  s h a l l ,  w i t h i n  10  d a y s ,  r e v i e w  th e  p e t i t i o n  

f o r  c o n t e n t  a n d  s i g n a t u r e s  a n d  s h a l l  c e r t i f y  o n  t h e  p e t i t i o n  w h e t h e r  it 

is a c c e p t e d  o r  r e j e c t e d .

A  r e v i e w  o f  t h e  s i g n a t u r e s  w a s  m a u e  a n d  of t h e  5 0 9  s i g n a t u r e s ,  3 5 4  w e r e  

r e g i s t e r e d  v o t e r s .  I n  r e v i e w i n g  t he g r o u n d s ,  t h e  p e t i t i o n  w a s  f o u n d  tc 

b e  i n s u f f i c i e n t  b e c a u s e  th e  a c t  i . e . ,  v o t i n g  o n  t h e  m u n i c i p a l  b u d g e t ,  d o e s  

n o t  c o n s t i t u t e  i n c o m p e t e n c e  o r  f a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t i e s .

It is t h e  d e c i s i o n  o f  the M u n i c i p a l  C l e r k  the p e t i t i o n  is i n s u f f i c i e n t  

a n d  it  is t h e r e f o r e  r e j e c t e d  a n d  w i l l  b e  f i l e d  f o r  p u b l i c  r e c o r d .

A  c o p y  o f  t h e  l e g a l  o p i n i o n  f r o m  t h e  M u n i c i p a l  A t t o r n e y  is e n c l o s e d  f o r  

y o u r  i n f o r m a t i o n .

If y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  c o n t a c t  t h i s  o f f i c e .

S i n c e r e l y ,

/  —-'4-'—c 1 c . -hr
R u b y  E. .Smith 

M u n i c i p a l  C l e r k
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Municipality of Anchorage
MEMORANDUM

TO:

DATE: January 20, 1983

TO: Ruby Smith, Municipal Clerk

FROM: O ffice of the Ombudsman

SUBJECT: CASE SUM M ARY, NO. 82-3

The fo llow ing case summary is provided for your in form ation and review. If you have any questions, c la rify ing  
in form ation , or com m ents regarding our determ ination or any o ther aspect of the case, please bring them to our 
attention so that we can incorporate them in to  this summary.

Category: M tiN ICI PAL ,CLERK1S-.Q£E.I££

Complaint Summary: The complainant presented a petition for the recall of Assemblyman
Gerry O'Conner to the Municipal Clerk's office on January 3, 1983. On January 11, 1983, 
the Municipal Clerk rejected the petition as being insufficient on the grounds that 
"voting on the Municipal budget does not constitute incompetence or failure to'perform 
prescribed duties". The complaint is that the Clerk's office does not have the authori­
ty under state law (AS 29.28.160) to rule on the alleged grounds.

Case Description: The complainant approached this office on January 3, 1983, after
delivering the petition to the Clerk's office, and wished to file a complaint that the 
petition was going to be rejected based on an opinion by the Municipal Attorney. The 
complainant felt the Clerk had no right to solicit the Municipal Attorney's opinion. On 
that date, I informed the complainant the Clerk did have the right to solicit the 
Municipal Attorney's opinion and since no action had been taken by either the Clerk or 
the Municipal Attorney, this office could not investigate.

Based on the complainant's contact I did discuss the matter with the Municipal Clerk and 
Attorney explaining that an official complaint was probably going to be filed with this 
office if the petition was rejected. At that time, neither the Clerk nor the Attorney 
had made their determination; a reply by the Clerk to the petition was required by 
January 11, 1983.

In anticipation of a complaint being filed with this office and a decision to look into 
the matter on this office's "own motion", I then contacted the Matanuska-Susitna Borough 
attorney's office and the State Attorney General's office in Anchorage. I spoke with 
Steven H. Morrissett, Matanuska-Susitna Borough Attorney, about recall petitions because 
his office has gone through several in the last few years. Mr. Morrissett had gi'-en his 
opinion on the last recall petition filed in the Borough in a memorandum dated August 
13, 1981, (attachment #1) which determined that the recall petition was insufficient. I 
provided a copy of this memorandum to the Municipal Clerk.

On January 11, 1983, the complainant came to this office to lodge a formal complaint 
based on the Clerk's rejection of the recall petition he had filed. His specific

CASE SUMMARY

Investigator Wayr.e_D Mabry. In Date: .1.--LL-.83 Close Date: 1 s lL & 8 3

03-001 112/70)
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R. Smith, Municipal Clerk 
Case Summary 82-3 
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complaint was that the Municipal Clerk did not have the authority to review the grounds 
and determine if they constituted "incompetency or failure to perform prescribed 
duties". I explained to the complainant that this office would accept the complaint and 
open a case file; however, any recommendation from this office could not change the 

outcome. Furthermore, the only possible way to change the outcome of the Clerk's 

decision is through the court system. This was based on my assumption that once the 
Clerk made a decision, within the 10 day time limit allowed by state law, there is no 
mechanism to allow the Clerk to change that decision.

I contacted Mr. David LeBlond at the State Attorney General's office. He helped me 
locate two memorandums regarding recall that had been prepared by the Attorney General's 
office in 1977. I went to the Attorney General's office, reviewed their files and made 
copies of the two memorandums regarding a recall petition of a School Board member 
located in the upper Railbelt School District. In this case there was no municipal 
clerk involved to handle the recall petition, so the Commissioner of the State
Department of education was handling it. [Later in this Case Summary, I will be quoting
from the memorandums by the Assistant Attorneys General, Roger W. Pegues, dated April 
12, 1977 and Ronald W. Lorensen, dated June 6, 1977 (attachment ?2, £3).]

I then met with the Municipal Clerk, Ruby Smith, to discuss her decision and she 
informed me that she had contacted numerous Municipal Clerks around the State and had 
requested an opinion from the Muncipal Attorney, Jerry Wertzbaugher. Ms. Smith tended 
to agree with my analysis that the term "content" in Section 29.28.160 of the State 
Statutes, Examinations of Sufficiency, did not relate to determining if the grounds 
stated in the recall petition were sufficient. She made her decision based on legal 
opinions she had reviewed and discussions with other clerks around the State, giving the 
overwhelming opinion that state law did require her to rule on weather the grounds 
constituted "incompetence or failure to perform prescribed duties". Ms. Smith had 
contacted fir. Rubini of the State Attorney General's office in Juneau and the discussion 
included the opinion by the lawyer that the petition was vali and should go on the 
ballot. When Ms. Smith requested this opinion in writing the response was that the 
State Attorney General's office would not give an opinion as the Municipality of 
Anchorage had an attorney for that purpose.

Basis for Determination: After my first contact with the complaint I reviewed a copy of
the applicable state law regarding recall petitions. My first impression of the state 
law was that there was no legislative intent to have municipal clerks across the state 
of Alaska determine if the grounds stated in a recall petition were, in fact,
"misconduct in office, incompetence, or failure to perform prr. 'ribed duties". I then 
discussed this concept with the Muncipal Clerk and the Municip .I Attorney, but neither 
had yet formed a specific opinion although the Municipal Clerk did tend to agree with my 
concerns. I then met with the Matanuska-Susitna Borough attorney and also reviewed the 

files of the State Attorney General's office here in Anchorage. There were several 
other memorandums in the State Attorney General's files regarding recall petitions, but 
the two attached were the only ones that related to the specific question of "content".
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In reading the January 11, 1983, opinion by Jerry Wertzbaugher, Municipal Attorney, 
(attachment #4) to the Municipal Clerk, I find that his basic premise revolves around 
the word "content" located in Section 29.28.160 and that this word "content" means the 
Municipal Clerk can determine if the grounds stated in the recall petition are in fact 
grounds for recall as stated in Section 29.28.140. Mr. Wertzbaugher's memorandum goes 
to great lengths to prove that the term "content" coulci only refer to the statement of 
grounds.

My position regarding the term "content" as used in the state law is that it does not 
nor could not refer to the grounds. In the State Statues regarding recall petitions, 
Section 29.23.140 states the grounds for recall. Then Section 29.28.150 entitled 
"Petition" states:

(a) A petition seeking recall of one or more municipal officials is

filed with the Municipal Clerk. The petition shall contain

(1) the signatures and residence addresses of a number of voters as 

prescribed in §70(b ) of this chapter for initiative jnd referendum;

(2) the date each voter signed the petition; and

(3) a statement of the grounds of the recall stated with 

particularity as to specific instances; B. A petition for recall must 

be filed with the Clerk within 60 days after the date of the earliest 

signature on the petition. (§2 ch 118 SLA 1972)

Then comes Section 29.28.160, Examination for Sufficiency. It states "The Mtiicipal 
Clerk shall review the petition for content and signatures and shall certify :he 
petition within 10 days of the filing date whether it is accepted or rejected ... ." In 
my non-legalistic mind it appears that the term "content" in Section 29.28.160 refers to 
the words "shall contain" in Section 29.28.150 and the only thing the Clerk can look at 
relating to the grounds is stated in number 3 above: that the grounds will be particular 
and specific. There is nothing in the law that says the Clerk can determine if the 
grounds, if assumed to be true, must fit the test of being "misconduct in office, 
incompetence or failure to perform prescribed duties". As stated in Mr. Morrissett's 
August 13, 1981 memorandum, I feel the charges must be definite enough to allow the 
public to determine the truth or falsity of those charges. Mr. Morrissett's merr'randum 
rejecting the recall petition submitted was rejected an the basis that all five charges 
were too vague and would not give the voter a chance to determine if the Assemblyman 
should be recalled or not. I think Mr. Morrissett's memorandum tends to support my 
opinion because the reason for rejecting that recall petition was based on vagueness.
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Also, two other recall petitions in 1980 were accepted by the Matanuska-Susitna Borought 
Clerk based on grounds related to how a particular Assemblyman voted on issues similar 
to the one in this case (copies of the two 1980 petitions are attached to Mr. 
Morrissett's memorandum).

It is difficult for me to imagine that the legislative intent was to have any clerk make
this decision on the grounds for recall as it cojld relate to one or more of their
bosses. If the clerk is appointed by a manager, the clerk's action could be construed 
as a political move by the administrative branch against the legislative branch. This 
would be a terrible position for a clerk to be put in; to have to say one of the members 
of the legislative body is guilty of "incompetence, misconduct in office or failure to
perform prescribed duties" and could put a clerk's job in jeopardy.

The April 12, 1977 memorandum from the Assistant Attorney General regarding the recall 
of a School Board member states " The recall petition must contain a statement of 
grounds 'with particularity as to specific instances.'" The petition in question stated 
that its aim was to correct the incompetency of the School Board and cited two particu­
lar instances; "(1) the Board's approving a new position of Assistant Superintendent and
(2) the Board's approving funds for a computer." The memorandum further goes on to 
state:

It is not the role of the officer charged with ascertaining the 

petition's sufficiency to judge the merit or truth of the grounds 

asserted (68 Am. Jur.2d Public Officers and Smployees § 245) It 

suffices that the reasons have been stated ar.u with sufficient 

particularity to inform the office holder and the electorate. The 

latter will determine the merit of the charges.

I feel these "grounds" are similar in nature to the ones filed by the complainant and 
these were acceptable enough to call for a recall election. Also, it is clear that the 
electorate should determine the merits of the charges, not the clerk.

The second memorandum from the Attorney General's office dated June 6, 1977, goes into 
even further detail regarding the allegations and what exactly can or cannot be de­
termined by the Commissioner in this case. The first part of the memorandum speaks to 
the fact that the allegation's truth or untruth is irrelevant to the question of whether 
or not the recall petition is legally sufficient. The memo goes on to say:

The decisions of those courts are virtually unanimous in their holding

that the question as to whether or not the charges contained in the
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petition are true or false is irrelevant. ... the only question to be 

decided is whether or not the charges which have been made are suffi­

ciently specific to allege incompetence or misfeasance if they were in 

fact true. ... ‘recall is political in nature and it is for the people 

and not the courts to decide the merits of the reasons stated in the 

petition'.

Further, the memo goes on to say:

In those states where the power ot v-ecall is constitutionally estab­

lished, the courts have viewed recall as a 'fundamental right' and 

have consistently said that statutes dealing with recall should be 

liberally interpreted and that any restrictions which are placed on 

the power of recall must be strictly construed. ... Consequently, 

neither you nor the Board may determine the propriety of the policy in 

this area or the sufficiency of the petitions based on potential 

factual inaccuracies. A good general' description of the judicial 

approach to recall can be found in State ex rel. Citizens Against 

Mandatory Bussing v. Brooks, 492 P.2d 536 (Wash., 1972):

First, in determining the validity of recall charges, courts

are limited to examination of the charges stated and cannot

inquire into factual matters extraneous to the allegations. 

Second, courts must assume the truth of the charges in 

determining whether legally sufficient grounds for recall
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have been stated. Third, just as there can be no inquiry 

into the truth or falsity of the charges, there can be no 

inquiry into the motives of those filing the charges.

Fourth, recall charges are sufficiently specific if they are 

definite enough to allow the charged official to meet them 

before the tribunal of the people.

These statements lead me to believe that rejecting the petition because the grounds are 
political is invalid as everything a politician does is political. Also, rejecting the 

petition because it does not fit the definitions of "incompetence or failure to perform 
prescribed duties" is a right that can only be exercised by the voters.

My concern is if the legal opinion stated by Jerry Wertzbaugher and Steven Morrissett is 
correct. Then, what I hear this saying v.o those voters who wish to submit a recall 
petition, is to make allegations that, although possibly blatant lies, could be 
determined non-political statements and therefore allow a recall election. I do not 
think this concept is the intent of the state law. I totally agree with the statement 
that the recall petition is a "fundamental right" and that these petitions should be 
liberally interpreted and that restrictions placed on the power of recall must be 
strictly construed. Otherwise, the voters, as in this case, are not being allowed their 
fundamental right to a recall election.

Based on all of the above information, my opinion is that the state law does not allow 
the Municipal Clerk to review the content of a recall petition as it relates to the 
grounds for recall as stated in the state law, I have determined this case to be 
JUSTIFIED.

Note: I did not seek another legal opinion for two reasons. The first is my assumption
that this matter will have to be settled in the courts which will generate additional 
legal opinions. Secondly, I felt I had enough information on which to base my 
determination.

Case Action:

This investigation leads me to the opinion that the state law needs to be revised in 
such a way that this question of content can be cleared up and made very specific as to 

what the legislature's intent is in regards to review by any municipal clerk within the 
Scate. Based on that I will be forwarding my memorandum on to members o* the State 
Legislature who are interested in amending the Alaskan Statues regarding recall 
petitions. It is my understanding that some changes were recently passed by the State 
Legislature but vetoed by the Governor.
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In my discussions with the complainant I stated that I felt the recall effort was 
premature if based on a Municipal tax increase. My reasoning is that approving the 
budget does not automatically raise taxes. Taxes are set in April or May by the 
Assembly only when it approves a specific mill rate for each Municipality service area. 
At this time the Assembly sti'.l retains the option to not raise the mill rate which, in 
effect, would lower the budget.

WDM:si

Attachments (4)

cc: Complainant
Assembly Representatives
Jerry Wertzbaugher, Municipal Attorney
Steve Morrissett, Matanuska-Susitna Borought Attorney
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BOX B, PALMER, ALASKA 99645 • PHONE 745-3246 l

BOROUGH ATTORNEY'S OFFICE

August 13, 1931

L-V w . o  * i V t U

MEMORANDUM

i ̂  f. i o / \2 v< 4
To: Evelyn Thompson, Borough Clerk

-nr- fiF THE Ot A B M S N ^  
From: Steven H. Morrissett, Borough Attorney Crri-- ^

Subject: Recall of an Elected Official— Procedures

The recall of an elected official is governed by AS 29.28.130—
.250. Any elected official ef the Borough may be recalled by the voters
after he or she has served six months ‘in office, subject to the provisions 
of those sections. The subject of this memorandum is discussed in relation 
to a petition received on August 6, 1981, to recall Assemblyperson Dorothy 
Jones.

Recall Charges

It is for the voters to decide whether the charges in the recall 
petition are true and, if true, whether they are enough reason for 
recalling the elected official. However, it is the duty of the Borough 
Clerk to determine whether the charges alleged, if taken as true, 
constitute "misconduct in office, incompetence or failure to perform 
prescribed duties" within the meaning of the law. Bocek v. Bagiev, 505 P. 
2d 814 (Wash 1973). AS 29.28.140.

Tho requirement that reasons bo provided means that a recall
petition is not sufficient if it is submitted solely for political reasons. 
However, the Clerk must look only to the language of the charge in deter­
mining whether adequate reasons are alleged in the petition.

Charges must be made which "state the grounds with particularity 
as to specific instances." AS 29.28.150(a)(3). An allegation of "mis­
conduct", for instance, must be tupplemented by specific facts which dem­
onstrate "misconduct". The charges must be definite enough to allow the 
public to determine the truth or falsity of the charges. If even one
charge, or 1f all together meet these requirements then the petition is 
sufficient.

"Misconduct in office" includes any wrongful conduct which 
affects or interferes with performance of official duty and includes 

misfeasance or malfeasance: the performance of a duty 1n an improper manner 
or the doing of an unlawful or unethical act. Knowledge by the official 
that tho act was "misconduct" may not be relevant except to the extent that 

f knowledge is required to show misconduct.
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"Incompentence" ordinaril means intellectual, physical or moral
inability to carry out a required cask. It may include serious ignorance

* of basic information or a lack of mental or emotional ability necessary to

carry on the duties of the official. It would not include making decisions 
which were politically unpopular.

"Failure to perform prescribed duties" means a failure to carry
out those .responsibilities of the office set out in state or local laws.
Prescribed duties are numerous, from the obligation to attend Assembly 
meei.ir.gs unless excused, to ordering elections on the acquisition of 
Borough powers if requested by the voters. MSB 2.12.070(F), 2.04.050. A 
"prescribed" duty may be created by implication; e.g., when the Assembly as 

a whole is required to perform a function, it is the implicit duty of each 
official who is a member tc aid in the performance of that function. 

However, it is not a "prescribed duty" of each Assemblyperson to take every 
conceivable action which might make that official a more informed or more 
popular representative. Thus, it is noc a "prescribed duty" to attend 
meetings which are not official or are sponsored by other non-Borougn 

organizations. It is not a "prescribed duty" of an Assemblyperson to 
inform all constitutents of the economic impact of an Assembly decision.

I

On the Jones recall petition, five charges were made, as set 
forth in the footnote below. 1/ The peti.tion character! zes these charges as 
"mccmpetency and/or failure to perform, prescribed duties." However, the 
sufficiency of the petition is not determined by this character!zation, but 
by whether any charge, or all of the charges together, constitutes* mis- 
condcct in office, inccmpetency or failure to perform prescribed duties.

17^
£

The first charge is that Assemblyperson Jones has generally 
failed to consult with constitutents or keep them informed. Taking this as 

true, it fails to allege specific instances which would constitute

1/ (I) Has generally failed to consult with constituents and has failed to

keep citizens ‘nformed concerning the various activities of the Borough 
Assembly and Borough Government; (2) Has failed to inform constituents 
concerning the true size and scope of Borough Government and the sources of 
revenues for the operation of Borough Government. This was especially true 

during early 1931 at Borough budget meetings; (3) Has failed to inform 
and/or consult with constituents concerning future property tax liabilities 
if and when present sources of state and federal revenues should cease to 

be available for the operation of the Borough Government. Specifically, 
she failed to discuss these matters at Borough budget meetings in 1931; (4) 
Has failed to recognize the desires of many constituents to lead quiet, 
peaceful, and uncomplicated lifestyles with a minimum of government regu­
lation, intrusion, and interference. Has sponsored and/or voted for 

ordinances which interfere with privacy rights and individual freedoms of 
citizens; and (5) Has favored and/or voted for more expensive and burden­
some Borough Government despite the objections of many of her constituents. 

Specifically, in May 1931, she ignored a petition signed by approximately 
50 of her constituents, the purpose of w was to inform the Borough Assembly 
that many 3orough citizens were against the addition of permanent employees 

\ to the general Borough Government staff.



statutory grounds for recall. It does not allege refusal to talk with 

consti tutents in specific cases , nor does it state the nature of the 
failure to infomi. It is not a prescribed duty of an Assemblyperson to 
inform all constitutents of all matters. The charge is not specifically
clear to establish a valid reason for recall, nor would it generally be a 
sufficient charge if referenced to a specific instance.

The second charge is that Jones has failed to inform constit- 
utents concerning the true size and scope of the government and its sources 
of revenue, particularly during the 1931 Budget hearings. This charge sets 
a specific time, but is as vague as the first charge in showing an act
constituting misconduct, incompetence or failure of duty. The "true size 
and scope of government" is no more specific a subject than "various 
activities". There is no catagorical duty of Assemblypersons to inform all 
constitutents of all matters in a representative form of government.

The third charge is- that Jones has failed to inform consti tutents 
of future tax liability "if and when present sources of state and federal 
revenues should cease to be available..." This is so vague as to be 
impossible to respond to or for voters to determine whether the charge is
true. It also fails for the reasons seated previously.

I

The fourth charge is that J.ones has "failed to recognize the 
desires of many constitutents..." This is strictly a "political" reason 
for wanting a different representative. It is inevitable that some voters 
will be disappointed by every action taken by an Assemblyman, ihe elective 
process is the remedy. Recall requires specific, limited grounds for 
renoval of an official before the end of his or her regular term.

The fifth charge is that Assemblyperson Jones has voted for 
"expensive Borough government", despite objections and a petition signed by 
50 constitutents. If true, this is a charge that the elected official has 
acted contrary to the wishes of certain voters, not that the official is 
auilty of misconduct or failure of duty.

Mo charge states an allegation of incompetent-, i.e. that 
Assemblyperson Jones is incapable of performing her dutie.. Mo charge 
alleges misconduct in office, i.e. an illegal or unethical act. Alle­
gations directed towards claims of failure to perform prescribed duties 
establish no duties that were not performed. Mo allegation is made by the 
petition which is a basis for recal1 and which could be considered by 
informed voters as to its truth. Thu charges set forth in the recall 
petition are therer ;re insufficient. 2/

2/ This opinion is consistent with two previous written opinions of 
attorneys Allen Tesclie and Harland Davis, provided at the request of 
the Clerk in 1980. Each of those opinions, issued in relation to 
petitions for the recall of Assemblypersons Sc lima 11 and Hitchcock, 
concluded that certain reasons on .he petition were not legally suf­
ficient. The charges that Unt.all and Hitchcock faileu to t i c u t  
"certain matters and general charges were noted not to be sufficient. 
However, charges of a specific instance of slander, excessive absences 
from meetings and illegal actions related to dismissal of the manager 
in violation of the law were detailed and sufficient to present to the 
voters.



Form of  P e t i t i o n  S ig na tu r e s

A recall petition must have a statement of the grounds of the
recall stated with particularity. It must have the signature, residence
address and signing date for each signer.

There is no requirement that the petition be on one page. Where
the petition extends to several pages, each page should be attached to the
others which form a complete petition and should be identified clearly as 
to the purpose of the petition to assure no signer is misinformed as to 

what he is signing. However, it is permissible to circulate more than one 
petition, each of which can be filed in a joint petition, if the form of 
each petition is identical.

It is preferable if each page of a petition has a full statement 
of the petition or a summary clearly setting forth the purpose. There is 

no apparent requirement that proof be provided that all sheets in a 

petition were circulated as a uni.t; some states require an affidavit tn 
that affect.

The signatures on the 'petition must meet certain statutory 
requirements. If the area concerned by the petition in the Borough has 
fewer than 7,500 persons, the petition must contain the signatures of 
persons who are registered to vote' in and living in the concerned area 
equal to 25" of the total r.umber of votes cast at the last general election 
within that area. If the concerned area has 7,500 persons or more-, the

petition must be signed by voters equal in number to at least 153 of the 
total votes cast in the last general election in that area. In tins case, 
the concerned area is 0 istrict 5 only.

The signature must be in ink or indelible pencil. To be valid a

signature must be followed by the date of signature and the person's
current residence address. Each and every signature on the petition must 
have been signed within GO da^s of the filing of the petition with the 

clerk.

Only those persons who are current1;' registered voters within the 
concerned area may be counted coward the petition. The petition itself is 

not an affidavit of residency; the required voter registration establishes 
the validity of a person's signature, residence and right to sign the 
petition. Because of the lack of specific residence addresses within the 
Borough, certain leeway must be granted to describing the location of 
residence. However, a signature may not be counted if it cannot be 
ascertained from the address that the person lives within the area
concerned.

Processi nq a Peti tion

The municipal clerk is required to review the petition for 

content and signatures and accept the petition within ten days of the 
filing date. Until such time as u.',o petition is accepted, any signer of 
the petition may withdraw his signature upon written application to the 
clerk.



If the petition is sufficient, the clerk should immediately 
submit it to the Borough Assembly to be placed on the ballot within 75 days 
of submission of the petition to the clerk. If the clerk finds that there 
are insufficient signatures, or that the petition is otherwise inadequate, 
the clerk must let the petitioners know within the ten day period for 
review of the petition. The petitioners are entitled to an additional ten 
days from the date of rejection to provide additional signatures.

If the petition is insufficient for any reason other thatn insuf­

ficient signatures, it must be rejected in its entirety. If insufficient 
signatures are provided within a supplemental ten day period, the petition
shall also be rejected. A new recall petition cannot be filed for six

months after rejection of the first petition.

The recall petition must be placed on the ballot within 75 days 
of submission of the petition. The question on the ballot must include:

(1) The. grounds for recall- as stated in the recall

petition.

(2) The elected officer1s.response to the petition, in • - 

200 words or less. ' . •

(3) The proposition questions: "Srv’il (the elected
official) be recalled from the of,ice c c (.office)?

Yes No___

A majority vote on the question is tj'uired to recall an officer. 
Failure to recall an elected official prevents the filing of a new recall 

s petition within six months after the election. A successful recall

requires that an election be conducted for its successor at least ten but
not more than 45 days after the date of the recall election, except that
the election for the successor may oe held-at a regular election if
occurring within 75 days of the recall election.

Steven H. Morrissett 
Borough Attorney

er
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RECALL P E T IT IO N
T H E  P E T I T I O N  F O R  R E C A L L  O F  A S S E M B L Y P E R S O N  D O R O T H Y  J O N E S

l / f e  I c> h c d  )  »*aye
3S \

o r

lf>A T H E  U N D E R S I G N E D  V O T E R S  of the M a t a n u s k a - S u s i t n a  B o r o u g h  A s s e m b l y  D i s t r i c t  5, c u r r e n t l y  c o m p o s e d  of P r e c i n c t s  3, 3, IS, 17,
1 21, a n d  50, s e e k  the re c a l l  o f  D O R O T H Y  J O N E S  d u e  to i n c o m p e t e n c y  a n d / o r  f a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t i e s .  E a c h  o f  the 
u n d e r s i g n e d  s t a t e s  that h e / s h e  p e t i t i o n s  for t h e  recall, o f  D O R O T H Y  J O N E S  for e a c h  of the i n s t a n c e s  of i n c o m p e t e n c y  a n d / o r  fail- 

.ure to p e r f o r m  p r e s c r i b e d  d u t i e s  c i t e d  b e l o w  w i t h  o r  w i t l . o u t t h c  other, and w h e t h e r  sucli i n s t a n c e s  c o r s t i t u t e s  i n c o m p e t e n c e ,
I f a i l u r e  to p e r f o r m  a s s i g n e d  d u t i e s ,  o r  both: (1) Has g e n e r a l l y  failed to c o n s u l t  w i t h  c o n s t i t u e n t s  and has f a i l e d  to k e e p  
c i t i z e n s  i n f o r m e d  c o n c e r n i n g  the v a r i o u s  a c t i v i t i e s  of the B o r o u g h’ A s s e m b l y  and B o r o u g h  G o v e r n m e n t ;  ( Has f a i l e d  to i n f o r m  
c o n s t i t u e n t s  c o n c e r n i n g  *•' a tru e  s i z e  a n d  s c o p e  of B o r o u g h  G o v e r n m e n t  a n d  the s o u r c e s  o f  r e v e n u e s  for the o p e r a t i o n  of B o r o u g h  
G o v e r n m e n t .  T h i s  w a s  ef c i a l l y  true d u r i n g  e a r l y  1981 at B o r o u g h  b u d g e t  m e e t i n g s ;  (3) Ha s f a i l e d  to i n f o r m  a n d / o r  c o n s u l t  
w i t h  c o n s t i t u e n t s  concer.iing f u t u r e  p r o p e r t y  tax l i a b i l i t i e s  if and w h e n  p r e s e n t  s o u r c e s  of s t a t e  a n d  f e deral r e v e n u e s  s h o u l d  
cea s e  to b e  a v a i l a b l e  f o r’the o p e r a t i o n  o f  the B o r o u g h  G o v e r n m e n t .  S p e c i f i c a l l y ,  she f a i l e d  to d i s c u s s  the s e  m a t t e r s  at 

/  B o r o u g h  b u d g e t  m e e t i n g s  in 1981; (4) H a s  f a i l e d  to r e c o g n i z e  the d e s i r e s  o f  m a n y  c o n s t i t u e n t s  to lead qu i e t ,  p e a c e f u l ,  and
u n c o m p l i c a t e d  l i f e s t y l e s  w i t h  a m i n i m u m  of g o v e r n m e n t  r e g u l a t i o n ,  intru s i o n ,  a n d  i n t e r f e r e n c e .  H a s  s p o n s o r e d  a n d / o r  v o t e d  for 
o r d i n a n c e s  w h i c h  i n t e r f e r e  w i t h  p r i v a c y  r i g h t s  a n d  i n d i v i d u a l  f r e e d o m s  o f  c i t i z e n s ;  and (5) Has f a v o r e d  a n d / o r  v o t e d  for 
m o r e  e x p e n s i v e  a n d  b u r d e n s o m e  B o r o u g h  G o v e r n m e n t  d e s p i t e  tho. o b j e c t i o n s  of m a n y  of her c o n s t i t u e n t s .  S p e c i f i c a l l y ,  in M a y  198L, 
she i g n o r e d  a p e t i t i o n  s i g n e d  b y  a p p r o x i m a t e l y  50 o f  h e r  c o n s t i t u e n t s ,  the p u r p o s e  o f  w h i c h  w a s  to i n f o r m  the B o r o u g h  A s s e m b l y  
th a t  m a n y  B o r o u g h  c i t i z e n s  w e r e  a g a i n s t  the a d d i t i o n  of p e r m a n e n t  e m p l o y e e s  to the g e n e r a l  B o r o u g h  G o v e r n m e n t  s t a f f ^ i Y ^

T H E  V O T E R S  O F  ASSEMBI.Y D I S T R I C T  5 R E S P E C T F U L L Y  R E Q U E S T  T H A T  A  R E C A L L  E L E C T I O N  BE H E L D  AS S O O N  AS P O S S I B L E . /
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Tlie u n d e r s i g n e d  v o t e r s  o f  the M a t a n u s k a - S u s  j tiui liorough Asr.emhly D i s t r i c t  4, currently mmimaoii r precinct r. in, 10 .m l ir>, sued: \\ ti,c recall of K a t h r y n  R. S c h m a l l  d u e  to i n c o m p e t e n c e  a n d / o r  m i s c o n d u c t .  E a c h  of the u n d e r s i g n e d  states that h e / s h e  
! petit i o n s  for tlie r e c a l l  o f  K a t h r y n  R. Schinall for e a c h  of t h e ' i n s t a n c e s  of i n c o m p e t e n c e  a n d / o r  m i s c o n d u c t  c i t e d  b e l o w  

with o r  w i t h o u t  tlie o t h e r s ,  a n d  w h e t h e r  s u c h  i n s t a n c e  c o n s t i t u t e s  m i s c o n d u c t ,  i n c o m p e t e n c e ,  or both.

ft. V o t i n g  at the A s s e m b l y  m e e t i n g  on J u n e  3, 1980 to d i s m i s s  the B o r o u g h  M a n a g e r ,  c o n s t i t u t i n g  i n c o m p e t e n c e  b e cause 
(1) the v o t e  w a s  b a s e d  u p o n  u n s u b s t a n t i a t e d  c h a r g e s  p r e s e n t e d  at an e x e c u t i v e  session, w h i c h  c h arges a f f e c t e d  th< 
c h a r a c t e r  and r e p u t a t i o n  o f  the M a n a g e r ,  w i t h o u t  a l l o w i n g  the M a n a g e r  an o p p o r t u n i t y  to r e s p o n d  to the c h a r g e s  or 
c o n f r o n t  the w i t n e s s e s  a g a i n s t  him; (2) f a i l i n g  to p u b l i s h  the t o p i c  o f  the M a n a g e r ' s  d i s m i s s a l  on the A s s e m b l y’s 
agenda, not a l l o w i n g  for a p p r o p r i a t e  inp ut fro m  all i n t e r e s t e d  s e g m e n t s  of tlie c o m m u n i t y ;  and (3) v o t i n g  to d i s m i s s  
the M a n a g e r  c a p r i c i o u s l y ,  w i t h o u t  m a k i n g  a n y  p r o v i s i o n  for a s m o o t h  a d m i n i s t r a t i v e  t r a n s i t i o n  at a c r i t i c a l  pe r i o d  
in tlie d e v e l o p m e n t  of s e v e r a l  m a j o r  e c o n o m i c  d e v e l o p m e n t  p r o j e c t s  in the P o i n t  M c K e n z i e  area, g e n e r a t i n g  the

' :r

C.

0.

li k e l i h o o d  o f  g r e a t  e c o n o m i c  loss to the B o r o u g h  a n d  its residents.
*\

V o t i n g  to h o l d  e x e c u t i v e  s e s s i o n s  b e y o n d  the a u t h o r i t y  g r a n t e d  by statu t e s ,  in d e r o g a t i o n  of the p e o p l e ' s  r i g h t ^ 4 ci>ui V

i ft,; | o f 15C3

a t t e n d  a n d  o b s e r v e  ^Jib A s s e m b l y ' s d e l i b c r a t  .ons.

R e f u s i n g  to d i s c u s s  B o r o u g h  A s s e m b l y  a c t i o n s  w i t h  c o n s t i t u e n t s ,  w h o  h a v e  a rig h t  to know.

. . TP THE OMBUDSMAN
M a k i n g  s l a n d e r o u s  r e m a r k s  a g a i n s t  the B o r o u g h  M a n a g e r  at the W a s i l l a  C h a m b e r  of C o m m e r c e  m e e t i n g  of M a y  20, 1980.

Ihe v o t e r s  of A s s e m b l y  D i s t r i c t  4 r e s p e c t f u l l y  r e q u e s t  t hat a r e c a l l  e l e c t i o n  be h eld as s o o n  as possible.

SUITED N A M E S I G N A T U R E M A I L I N G  A D D R E S S R E S I D E N C E  A D D R E S S D A T E
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T H E  P E T I T I O N  F O R  HECALI, O F  A S S E M B L Y P E R S O N  J A M E S  (JIM) H. H I T C H C O C K  ' /^-5 - /) -

T h e  u n d e r s i g n e d  v o t e r s  of the M a t a n u s k a - S u s i t n a  B o r o u g h  A s s e m b l y  D i s t r i c t  3, currently composed of precincts 10 and 30, seek the 
re c a l l  of J a m e s  (Jim) M. H i t c h c o c k  d u e  to i n c o m p e t e n c e  a n d / o r  m i s c o n d u c t .  E a c h  of the u n d e r s i g n e d  st a t e s  that lie/she 
p e t i t i o n s  for the r e c a l l  o f  J a m e s  (Jim) M. H i t c h c o c k  for e a c h  of tho i n s t a n c e s  of i n c o m p e t e n c e  a n d / o r  m i s c o n d u c t  ci t e d  
b e l o w  w i t h  or w i t h o u t  the o t hers, a n d  w h e t h e r  sucii i n s t a n c e  c o n s t i t u t e s  m i s c o n d u c t ,  i n c o m p e t e n c e ,  o r  bath.

V o t i n g  at the A s s e m b l y  m e e t i n g  on J u n e  3, 1900 to d i s m i s s  the B o r o u g h  M a n a g e r ,  c o n s t i t u t i n g  i n c o m p e t e n c e  b e c a u s e  
(1) the vot e  w a s  b a s e d  u p o n  u n s u b s t a n t i a t e d  etiarges p r e s e n t e d  at an e x e c u t i v e  session, w h i c h  c h a r g e s  a f f e c t e d  tlie 
c h a r a c t e r  and r e p u t a t i o n  o f  tlie M a n a g e r ,  w i t h o u t  al lowing tlie M a n a g e r  an o p p o r t u n i t y  to r e s p o n d  to the c h a r g e s  or 
c o n f r o n t  the w i t n e s s e s  a g a i n s t  him; (2) f a i l i n g  to p u b l i s h  the top i c  of the M a n a g e r ' s  d i s m i s s a l  on the A s s e m b l y ' s  
agenda, n o t  a l l o w i n g  for a p p r o p r i a t e  i n p u t  f r o m  all i n t e r e s t e d  s e g m e n t s  of the c o m m u n i t y ;  and (3) v o t i n g  to dismisf 
the M a n a g e r  c a p r i c i o u s l y ,  w i t h o u t  m a k i n g  any p r o v i s i o n  for a s m o o t h  a d m i n i s t r a t i v e  t r a n s i t i o n  a t  a c r i t i c a l  i/ k U
in the development! of s e v e r a l  m a j o r  e c o n o m i c  d e v e l o p m e n t  p r o j e c t s  in the P o i n t  M c K e n z i e  area, g e n e r a t i n g  the 
l i k e l i h o o d  of grea(t e c o n o m i c  loss to the B o r o u g h  and its residents. JA.’j 0 / ISiij ĵps.

Be i n g  a b s e n t  f r o m  a i h e x c e s s i v e  n u m b e r  o f  r e g u l a r  and s p e c i a l  A s s e m b l y  m e e t i n g s ,  and f r e q u e n t  tari.iness at CETlff PF THE OMBUDSMAN 
m e e t i n g s  he a t t e n d e d .  T h e s e  a b s e n c e s  h a v e  s u b s t a n t i a l l y  h i n d e r e d  the c o n d u c t  of B o r o u g h  b u s i n e s s  by n e c e s s i t a t i n g  
p o s t p o n e m e n t s  ailtibrfeconsiderations of i m p o r t a n t  B o r o u g h  l e g i s l a t i o n  to the d e t r i m e n t  of the B o r o u g h  and its r e s i d e n t s

T h e  v o t e r s  of A s s e m b l y  D i s t r i c t  3 r e s p e c t f u l l y  r e q u e s t  t h a t  a recall e l e c t i o n  be h e l d  as soon as possvble.

P R I N T E D  N A M E S I G N A T U R E MA1I.ING A D D R E S S R E S I D E N C E  A D D R E S S DA T E
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As you  re q u e s te d , we have rev iew ed  th e  r e c a l l  
p e t i t i o n  from  REAA £14, th e  Upper RarJ.beI t  S c h o o l  D i s t r i c t .
In  ou r  op '.ln ion , th e  p e t i t i o n  m eets th e  s t a t u t o r y  re q u ire m e n ts ,

•rrend we a d v is e  th a t  i t  be  a cce p te d  as  s u f f i c i e n t  in  form  and 
su b s ta n ce . * /

By law , th e  grounds f o r  r e c a l l  a r e  m is c o n d u c t  in  
o f f i c e ,  in com p eten ce , o r  f a i l u r e  t o  perform , p r e s c r ib e d  
d u t ie s .  AS 2 9 -2 3 .1 4 0 . The r e c a l l  p e t i t i o n  roust c o n ta in  a 
sta tem en t o f  the g rou n d s, ’ 'w ith  p a r t i c u la r i t y  a s  t o  s p e c i f i c  
i n s t a n c e s A S  2 9 .2 3 -1 5 0 (2 )  (3 ) . irk f  Iv h ile  c e r t a i n  o f  the 
r e c a l l  p e t i t i o n rs a l l e g a t io n s  a re  vague and do n o t  m eet the 
s t a tu to r y  req u irem en ts f o r  p a r t i c u la r i t y ,  th e  p e t i t i o n  
r e c i t e s  th a t  th e  ’ ’aim  i s  t o  c o r r e c t  th e  in ccm p a ta n cy  o f  the 
S ch oo l B o a rd ,”  and the p e t i t i o n  s t a t e s  two p a r t i c u l a r  in s ta n ce ;
o f  a l le g e d  m iscon d u ct o r  ir .c cu p e re n cy : . . ( 1 ) th e  b o a r d ’ s  ___
a p p rov in g  a new p o s i t i o n  o f  a s s is t a n t  s u p e r in te n d e n t , and 
( 2 ) th e  b o a r d 's  a p p rov in g  funds f o r  a  com puter-. A c c o r d in g ly ,  

w h ile  f a r  from  a p e r f e c t  in stru m en t, the p e t i t i o n  d oes  
f a c i a l l y  m eat the s t a t u t o r y  req u irem en ts .  .. .••:

7te:.ul\L ■'c k i t r c . r '
I t  i s  n o t  th e  r o l e  o f  the-' o f f i c e r  ch a rg e d  w ith

a s c e r t a in in g  th e  p e t i t i o n ’ s s u f f i c i e n c y  to  ju d g e  th e  m e r it  
o r  t r u th  o f  th e  grounds a s s e r te d . 53 Am. J u t . 2d P u b l i c
O f f i c e r s  and Em ployees 5 245 . " I t  s u f f i c e s  t h a t  th e  re a so n s  
have bean s t a t e d  and w ith  s u f f i c i e n t  p a r t i c u l a r i t y  t o  in form  
the o f f i c e  h o ld e r  and th e  e l e c t o r a t e .  . Tlie l a t t e r  w i l l  
determ ine th e  m e r it  o f  the ch a r g e s . •

•w:j .i i i3 a ssu res  abac a ch eck  o f  the. s ig n a tu r e s  r e s u l t s  in. a
u e t e m in a t io n  th a t  th e  p e t i t i o n  Ucc been  s ig n e d  by  th e
r e q u ire d  number o f  q u a l i f i e d  v o t e r s .

* * /  AS 1 4 .0 3 .0 3 1  makes RHAA s c h o o l  b oa rd  members s u b je c t  to  
r e c a l l  under AS 2 9 .2 3 .1 3 0 — 250, e r c t p t  th a t  th e  com m ission er 
o r  a d c c a t io a  p erform s th e m u n ic ip a l c l e r k ’ s fu n c t i o n s  and 
the s t a t e  Board o f  E du cation  perform s th e fu n c t io n s  o f  the 
assem bly . A l l  e le c t e d  p u b l ic  o f f i c i a l s  in  A la s k a , e t c e p t  
j u d i c i a l  o f f i c e r s ,  a re  s u b je c t  to  r e c a l l .  A la sk a  C o n s t .,  
a r t .  X I , § 3 . v . v ?:

'—



h'atorandun 
A p r i l  12 , 1377 
P a g e  2

In  p rep a rin g  th e  r e c a l l ,  b a l l e t ,  y o u  a re  r e q u ir e d  
t c  in c lu d e  on i t  ’ ’th e  grounds as s ta te d  in  th e  r e c a l l  p e t it io n . 
AS 2 .9 .2 3 .2 1 0 (1 ). In cu r  v ie w , t h is  sh ou ld  be  in t e r p r e t e d  t o  
naan th e  grounds a s  s ta te d  w ith  p a r t i c u la r i t y ' t o  a s  t o  
c c n p ly  w ith  AS 2 2 .2 3 .1 5 0 (a )  (3 ) , which, . s w i r e s .  p a r t i c u l a r i t y .  
T h e re fo re , th e  31 a t  m en  t  o f  grounds on  ton  b a l l o t  sh o u ld  
e n d u e s  th e  n o n - s p e c i f i c  grounds arid in c lu d e  th o s e  stratad 
‘ 'a s  t o  s p e c i f i c  in s t a n c e s .tr . •_ .:

The f i r s t -  s ta te n a n t  o f  grounds in  t h e  p e t i t i o n  
( c o n s i s t e n t ly  ig n o re d  th e  w i l l ,  e t c . )  nap- o r  n ay  n o t  neetr 
th ese  c r i t e r i a .  I t  i s  p rob a b ly  s u f f i c i e n t l y  p a r t i c u la r  to  
a d v is e  tha  o f f i c e r s  and th e  e l e c t o r a t e  in  Che d i s t r i c t .  - I t  
d oes  n o t - g i v e  '’ s p e c i f i c  in s t a n c e s .1’ You s h o u ld  s r a r c ia e : ' 
y o u r  own -judgment as t c  w hether i t  sh ou ld  b e  in c lu d e d  on  th e  
b a l l o t  based  on you r know ledge o f  tha s i t u a t i o n ,  i . e . ,  i f  
you  b e l i e v e  th a t , under th e  c ir c m s ta n c e .i ; , th e  s ta te m e n t 
a d e q u a te ly  r e c i t e s  the a l le g e d  n isco n d u ct:,  you. sh o u ld  in c lu d e  
i t  on  tha  b a l l o t .  -•*

The secon d  statem ent ( c r e a te d  d is s e n s io n ,  e t c . )  
i s  f a c i a l l y  Inadequ ate . I t  s t a te s  a b roa d  c o n c lu s io n  w ith o u t  
th e  s l i g h t e s t  r e fe r e n c e  t o  a p a r t ic u la r  a c t  o r  in sta n ce -.
I t  sh ou ld  n o t  be p la ce d  on  the b a l l e t .  . . .

The t h ir d  statem ent (new p o s it io n .)  and th e  fo u r th  
sta tan en d  (a l lo c a t e d  funds f o r  a com puter) a r e  p a r t i c u la r ic e d  
and g iv e  s p e c i f i c  in s ta n c e s . They sh ou ld  b e  p la c e d  on  tha 
b a l l o t .  ■ _ . . . . . .

The statem ents o f  grounds p la c e d  on  th e  b a l l o t  a re  
to  be Mas s t a te d  in  the r e c a l l  p e t i t i o n . ’* AS 2 9 .2 3 .2 1 0 (1 ) .  
F o i l  crying th ese  a l l e g a t io n s ,  tha o f f i c i a l  ’ s  r e b u t t a l  o r  .. 
d e fe n s e  o f  n o t  t o r e  than 200 w ords i s  p la c e d .  AS 2 9 .2 3 .0 1 0 (2 )

T h is  i s  a p ro ce e d in g  w ith o u t  p r e c e d e n t  in  A la sk a , . 
and i f  7 0 U r e q u ir e  a d d it io n a l  a ss is ta n ce ,, p le a s e  do n o t  ■ 
h e s i t a t e  to  re q u e s t  i t -  . . .: /. •_ f .  ..
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R on a ld  T7. L oren s an •'
A s s is t a n t  A tto rn e y  G en era l * -y

T h is  u i l l  c c z f i r a  rsy o r a l  a d v ice  t o  you. o f  Way 19, 
1977 in  r e s p o n s e  t o  c e r t a in  q u e s t io n s  w hich  y o u  ra ised , a s  to  
w h eth er o r  n e t  th e  ch arges c o n ta in e d  i n  th o  r e c a l l  p e t i t i o n  
f i l e d  in  t h e  a b o v e -r e fe r e n c e d  n a t t e r  w ere l e g a l l y  s u f f i c i e n t  
t o  r e q u ir e  th a t  a r e c a ]  1 e l e c t i o n  b e  u n d erta k en . X a d v is e d  - 
y o u  th a t  th e s e  ch arges w ere  in  f a c t  s u f f i c i e n t , ,  d e s p it e  sore  
s u b s t a n t ia l  q u e s t io n s  w h ich  you  had r a is e d  as to  th e  apparen t 
u n tru th  o f  c e r t a in  o f  th e  f a c t u a l  a l l e g a t i c n s .  ~ -

• .... HZ

W h ile  a  re v ie w  o f  th e  r e le v a n t  s c h o o l  b o a rd  c ir u t a s ' 
f o r  th e  Upper R a i l b e l t  S c h o o l D i s t r i c t  d oes  seo-rz t o  in d ic a t e  
t h a t  c e r t a in  o f  th e  f a c t u a l  a l l e g a t io n s  c o n ta in e d  in  th a  
p e t i t i o n s  a r e  in d e e d  n o t  c o r r e c t ,  t h is  f a c t o r ,  under a p p l i -  
c a b le  j u d i c i a l  d e c is io n s  d e a lin g  w ith  th e  q u e s t io n  o f  r e c a l l  
e l e c t i o n s ,  i s  i r r e l e v a n t  t o  tha q u e s t io n  o f  w h eth er o r  n o t  
th e  r e c a l l  p e t i t  io n  i s  l e g a l l y  s u f f i c i e n t  t o  b r in g  on th e  — 
h o ld in g  o f  t h a ■r e c a l l  e l e c t i o n .  T h is  p o in t  h a s  been, a d d ressee  
in  numerous j u d i c i a l  d e c is io n s  th rou gh ou t the U n ited  S ta te s , 
a lth ou g h  i t  has n e t  y e t  b een  a d d ressed  in  A la s k a . Tim de­
c i s i o n s  o f  th o s e  c o u r ts  a re  v i r t u a l l y  un an 5 n ou s  in  t h e i r  . 
h o ld in g  th a t  th e  q u e s t io n  as t o  w hether o r  not:..th a  ch a r g e s -■ 
c o n ta in e d  in  th e  p e t i t i o n  a re  t r u e  o r  f a l s e  i s .  i r r e l e v a n t - . - 
A cco rd in g  to  th ose  d e c i s i o n s , th e  o n ly  q u e s t io n  t o  b e  d a -  ' 
c id e d  i s  w h eth er o r  n o t  th e  ch a rges  w hich h a v a  been  m eer are  . 
s u f f i c i e n t l y  s p e c i f i c  t o  a l. 'a g e  in com peten ce  o r  is is fe a s a n c e  
i f  th ey  w ere  in  f a c t  t r u e , -as  r e c e n t ly  s t a t e d  b y  the- •••' 
W isco n s in  Suprezzs C ourt in  In  r e  F.ec t l l  o f  C a r fa in  O ff i c i a l s , 
217 U.'T.Zci 277 (1 9 7 4 ) ,  " r e c a l l  i s  p o l i t i c a l  i n  n a tu re  and 
i t  i s  f o r  th e  p e o p le  and n o t  tha  co u r ts  t o  d acs .cc  th e  m e r its
o f  th e  r s a s o n s  s t a t e d  i n  tha  p e t i t i o n . " - .  .

. -  - * * — ■ *

Tha pow er o f  th e  p e o p le  t o  r e c a l l  th e ir - e l e c t e d  " 
o f f i c i a l s  i s  e s t a b l is h e d  by  ou r s t a t e  c o n s t i t u t i o n  in  A r t i c l e  
X I , S e c t io n  8 w hich  p r o v id e s  as f o l l o w s :  i "  - :** - -  •

. ... " : .  V  '. ■ . “ 7
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All elected public officials in tha 
State, areast judicial officers, are 
subject to recall by tha votar3 of 
tha State or political subdivision, 
fron which. elected. Procedures and 
grounds for racall shall be prescribed 
*07 tha legislature.

In those states w h e r e  the power cf recall is ccnstsituticnelly 
established, the courts have viewed recall as a " f m d o n e n t a l  
right 11 and have consistsntlj said that statutes dealing with 
recall should be liberally interpreted and that any restrictions 
w h ich are placad on the power cf recall tush ba strictly con­
strued. See, for ararrjle. B u m t e n  v. Citv cf Boulder, 525 P.2d 
Aid (Col.; 1974). ‘ : ~

Although you and the 3 tat a Board cf Education r a y  . 
disagree with respect to tha established policy behind the 
widespread judicial support for racall covers, and though 70u 
have substantial concerns over tea truth cf tlie factual a l­
legations rada in tha petitions, neither of these areas are. 
concerns w i t h  which either you cr the Board in your respective 
roles-it', the recall procedure have any vested authority. Con­
sequently, neither you no r  the Beard ray deternise the propriety 
of the policy in this area or the sufficiency of the petitions 
based an potential factual inaccuracies. A  good general 
description of the judicial approach to recall can be found 
in State er rel. Citizens Against Mandatory Bussing v. Brocks, 
492 2..2d ’ o3o ^Wasa. , 1J 72) :

:s tay be gleaned ftoa thesa prior 
is. First, in detcrtdsting the validity

This court has on numerous occasions in­
terpreted tnd applied these constitutional 
a n d  statutory provisions. Sena basic, 
rules 
c a s e s
of racall charges, court3 ore lisited to 
eaaninaricn of tea charges stated and can­
not inquire into factual tatters entrnueous. 
to the allegations. Second, courts rust • 
assure the truth of the charges in deter—  
joining whether legally sufficient grounds 
for recall have been stated. Third, just 
as there can b-e no inquiry into the truth 
cf fal3it7  of the charges, there can be no 
inquiry into the natives of those filing 
the charges. Fourth, recall charges are 
sufficiently specific if they are definite 
enough, to siicv the charged official to 
teeC before the tribunal of tha
people. Finally, any one sufficient 
charge requires the holding- cf 0 racall 
election. (Citations cnittad.)
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Consequently, as you can sea fron fch& above, I an 
a b l e  to reach only one conclusion in this n a t t e r  an d  that is 
that yo u  and the state Board must proceed to h o l d  tha racall 
election called for urdar AS 14.03.001.

4. . / • . . . •- -» «.« . * - *

B S L i j f
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DATE: J a n u a r y  11, 1983

7 0 ; M u n i c i p a l  C l e r k

FROM: M u n i c i p a l  A t t o r n e y

SUBJECT: P e t i t i o n  f o r  R e c a l l  o f  G e r r y  O ' C o n n o r ,  A s s e m b l y m a n ,
S e c t i o n  2, S e a t  C

I S S U E  P R E S E N T E D  |

A r e  the g r o u n d s  s e t  f o r t h  in the a b o v e  r e f e r e n c e d  r e c a l l  p e t i­
ti o n  s u f f i c i e n t  as a m a t t e r  o f  lav/ u n d e r  the p r o v i s i o n s  o f  AS I
2 9 . 2 8 . 1 5 0  to p e r m i t  a s u b m i s s i o n  b y  the C l e r k  to the M u n i c i p a l  
A s s e m b l y  f o r  the p u r p o s e  of c a l l i n g  a n  e l e c t i o n  p u r s u a n t  to AS 
2 9 . 2 8 . 2 0 0 ?

C O N C L U S I O N

T h e  a b o v e  r e f e r e n c e d  p e t i t i o n  is l e g a l l y  i n s u f f i c i e n t  a n d  no 
r e c a l l  e l e c t i o n  m a y  t h e r e f o r e  b e  c a l l e d .  U n d e r  AS 2 9 . 2 8 . 1 6 0  - 
.170, t h e  M u n i c i p a l  C l e r k  is r e q u i r e d  w i t h i n  10 d a y s  o f  s u b­
m i s s i o n  to e x a m i n e  the s u f f i c i e n c y  of the r e c a l l  p e t i t i o n ,  bo t h  
as to t h e  a d e q u a c y  of s i g n a t u r e s  a n d  for c o n t e n t  w i t h  r e s p e c t  to 
c o m p l i a n c e  w i t h  AS 29 . 2 8 . 1 3 0  - .150. O n  the b a s i s  of the \
a u t h o r i t i e s  and t h e  r e a s o n i n g  r e f e r e n c e d  b e l o w ,  it is my o p i n i o n  i
t h a t  an i n d i v i d u a l  a s s e m b l y  m e m b e r ' s  v o t e  o n  an o r d i n a n c e
a p p r o v i n g  the m u n i c i p a l  b u d g e t  c a n n o t ,  as a m a t t e r  o f  law, 
c o n s t i t u t e  m i s c o n d u c t  in o f f i c e ,  i n c o m p e t e n c e ,  o r  f a i l u r e  to 
p e r f o r m  p r e s c r i b e d  d u t i e s  u n d e r  the m e a n i n g  of A S  2 9 . 2 8 . 1 4 0 ,  if 
t h a t  v o t e  w a s  in c o m p l i a n c e  w i t h  s t a t e  and m u n i c i p a l  law I
g o v e r n i n g  e t h i c s  a n d  c o n f l i c t s  o f  i n t e r e s t  and if the m e a s u r e  
p a s s e d  w a s  in a l l  r e s p e c t s  a l a w f u l  a c t i o n .

D I S C U S S I O N

T h e  n e c e s s i t y  a n d  s u f f i c i e n c y  o f  s p e c i f i c  g r o u n d s  to s u p p o r t  a 
r e c a l l  p e t i t i o n  is a m a t t e r  g o v e r n e d  by a p p l i c a b l e  c o n s t i t u­
ti o n a l  o r  s t a t u t o r y  p r o v i s i o n s .  For this r e a s o n ,  the w e i g h t  
g i v e n  to v a r i o u s  l e g a l  p r e c e d e n t s  f r o m  o t h e r  j u r i s d i c t i o n s
d e p e n d s  o n  an e x a m i n a t i o n  of the s p e c i f i c  l e g a l  f r a m e w o r k  
i n v o l v e d .  G e n e r a l l y ,  t h e r e  w o u l d  be  no e x a m i n a t i o n  of the legal- 
s u f f i c i e n c y  of g r o u n d s  w h e r e  the g o v e r n i n g  s t a t u t e  p e r m i t s  r e m o­
val  from o f f i c e  for any r e a s o n  o r  w h e r e  g r o u n d s  m u s t  be s t a t e d  
in a g e n e r a l  m a n n e r .  T h i s  is the c a s e  in m a n y  s t a t e s ,
i n c l u d i n g ,  for e x a m p l e ,  C o l o r a d o ,  M i c h i g a n ,  O k l a h o m a  and 
W i s c o n s i n .  In t h o s e  s t a t e s ,  it is n e l d  t h a t  r e c a l l  can be b a s e d  
m e r e l y  o n  a d i s a g r e e m e n t  w i t h  the p o l i c i e s  o l  the o f f i c e h o l d e r .  I
A d i f f e r e n t  r u l e  a p p l i e s ,  h o w e v e r ,  w h e r e ,  as in A l a s k a ,  the 
g o v e r n i n g  s t a t u t e  d i c t a t e s  t h a t  o n l y  c e r t a i n  g r o u n d s  a r e  suf-
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f i c i e n t  and t h a t  t h o s e  g r o u n d s  m u s t  be s t a t e d  "with 
p a r t i c u l a r i t y "  a n d  be b a s e d  on " s p e c i f i c  i n s t a n c e s " .  The rule 
is w e l l  s t a t e d  by A n t i e a u  in his t r e a t i s e  o n  the Law of 
M u n i c i p a l  C o r p o r a t i o n s :

G e n e r a l l y ,  c o u r t s  r e f u s e  to a l l o w  r e c a l l  p r o­
c e e d i n g s  to go  f o r w a r d  w h e r e  the g r o u n d s  o r  
c h a r g e s  s t a t e d  in the p e t i t i o n  d o  n o t  s a t i s f y  
l o c a l  c o n s t i t u t i o n s  o r  l e g i s l a t i o n .  W h e r e  
l o c a l  c o n s t i t u t i o n s ,  s t a t u t e s  o r  c h a r t e r s  
l i m i t  the r e c a l l  to m a l f e a s a n c e ,  m i s f e a s a n c e ,  
n o n f e a s a n c e  in o f f i c e  o r  c o m p a r a b l e  g r o u n d s ,  
it has b e e n  he l d  that the p e t i t i o n s  a r e  i n a­
d e q u a t e  w h e n  they i n d i c a t e  o n l y  d i s a g r e e m e n t  
on  m a t t e r s  of  p o l i c y  o r  p o l i t i c a l  c r i t i c i s m .
A n t i e a u ,  Local G o v e r n m e n t  Law, § 22.20.

T h e  s t a t u t e  in q u e s t i o n  c l e a r l y  a p p l i e s  to ho m e  rule m u n i c i p a l i­
ties. A S  29  . 2 8  . 1 3 0 .  It is e q u a l l y  c l e a r  t h a t  the r e m e d y  of 
r e c a l l  is o n l y  a v a i l a b l e  for c e r t a i n  s p e c i f i e d  r e a s o n s  . c o m­
pa r a b l e  to m a l f e a s a n c e ,  m i s f e a s a n c e ,  or n o n f e a s a n c e  in o f f ice:

AS 2 9 . 2 8 . 1 4 0  G r o u n d s . G r o u n d s  for r e c a l l  
are m i s c o n d u c t  T n  o f f  i c e , i n c o m p e t e n c e ,  o r  
f a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t i e s .

T h i s  d e g r e e  of  p a r t i c u l a r i t y  c o u p l e d  w i t h  the s t a t e d  l i m i t a t i o n  
on  g r o u n d s  c o n s t i t u t e s  by it s e l f  a s t r o n g  i m p l i c a t i o n  that it is 
i n s u f f i c i e n t  to rely m e r e l y  on a d i s a g r e e m e n t  w i t h  the 
o f f i c e h o l d e r ' s  p o l i c i e s .  T h e  c i t e d  s t a t u t e s  w o u l d  be
s u p e r f l u o u s  if, as under the g o v e r n i n g  laws of  so m e  states, 
r e c a l l  c o u l d  be a p p l i e d  at a n y  time to test the p o l i t i c a l  
s t r e n g t h  of the l e g i s l a t o r .  T h i s  p r i n c i p l e  w a s  w e l l  a r t i c u l a t e d  
by the S u p r e m e  C o u r t  o f  W e s t  V i r g i n i a  in the c a s e  of S t a t e  ex
rel P e r k i n s  v. C i t y  C o u n c i l  of Ci t y  of Parkersburcj, 1 2 1 S.ITT
4 3 9  :

To  a d o p t  the v i e w  of p e t i t i o n e r  [that it is 
s u f f i c i e n t  to a l l e g e  m e r e  p o l i t i c a l
d i s a g r e e m e n t )  w o u l d  m a k e  it u n n e c e s s a r y  for 
tne p e t i t i o n  to c o n t a i n  any real g r o u n d s .
The o f f i c i a l  c o u l d  be r e c a l l e d  as w e l l  on 
a c c o u n t  of  his r e l i g i o u s  b e l i e f s  o r  p o l i t i c a l  
a f f i l i a t i o n s ,  as for c o r r u p t i o n  or 
m a l f e a s a n c e  in o f f i c e ;  and if t h ose who
d e s i r e  h i s  r e m o v a l  w o r e  u n s u c c e s s f u l  in one 
e l e c t i o n  the p r o c e s s  m i g h t  be c o n t i n u e d  inde-
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f i n i t e l y  a t  the e x p e n s e  o f  the t a x p a y e r s .
And s u p p o s e  the f a c t i o n  s e e k i n g  p o w e r  t h r o u g h  
r e c a l l  o f  t h o s e  in o f f i c e  s h o u l d  be s u c c e s s­
ful a n d  the fir s t ,  s e c o n d ,  o r  t h i r d  a t t e m p t ,  
t h e n  t h e  o u s t e d  f a c t i o n  c o u l d  t h e n  in t u r n  
e m p l o y  t h e  s a m e  in r e p e a t e d  t r i a l s  to r e g a i n  
its l o s t  p r e s t i g e ,  a n d  the i n t e r m i n a b l e  
w r a n g e l l  a n d  t u r m o i l  w o u l d  g o  on. T h i s  w o u l d  
r e s u l t  in the f o s t e r i n g  a n d  m a i n t a i n i n g  of 
p o l i t i c a l  f e u d s  to the d e t r i m e n t  of  s o c i e t y  
and the g r e a t  e x p e n s e  o f  the t a x p a y e r s .  121
S.E. a t  493.

A d d i t i o n a l  s u p p o r t  for t h i s  c o n c l u s i o n  is f o u n d  in AS 2 9 . 2 8 . 1 6 0  
e n t i t l e d ,  E X A M I N A T I O N  F O R  S U F F I C I E N C Y .  T h a t  s e c t i o n  r e q u i r e s  
t h a t  the M u n i c i p a l  C l e r k  r e v i e w  a r e c a l l  p e t i t i o n  f o r  c o n t e n t  as 
w e l l  as f o r  s i g n a t u r e s .  S i n c e  a p e t i t i o n  is r e q u i r e d  to c o n t a i n  
o n l y  d a t e d  s i g n a t u r e s  w i t h  a d d r e s s e s  and a s t a t e m e n t  of g r o u n d s ,  
the t e r m  " c o n t e n t "  c o u l d  r e f e r  o n l y  to the s t a t e m e n t  of g r o u n d s .  
A n y  o t h e r  c o n c l u s i o n  w o u l d  m a k e  the use of the t e r m  " c o n t e n t "  
s u p e r f l u o u s .  O n  t h i s  p o i n t ,  n o t e  t h a t  A S  2 9 . 2 8 . 1 7 0 ( a )  p r o v i d e s  
fo r  a s u p p l e m e n t a l  p e t i t i o n  if, a n d  o n l y  if, it is r e j e c t e d  on 
the b a s i s  o f  i n s u f f i c i e n t  s i g n a t u r e s .  T h e  s t a t u t e  a l s o  p r o v i d e s  
t h a t  "if the p e t i t i o n  is i n s u f f i c i e n t  f o r  any o t h e r  r e a s o n ,  it 
s h a l l  be r e j e c t e d  a n d  f i l e d  as a p u b l i c  r e c o r d . "  ( e m p h a s i s  
a d d e d ) .  O b v i o u s  f r o m  the e m p h a s i z e d  l a n g u a g e ,  the l e g i s l a t u r e  
c o n t e m p l a t e d  t h a t  the C l e r k ' s  d u t i e s  i n c l u d e  a n  e x a m i n a t i o n  of 
the p e t i t i o n  for c o m p l i a n c e  w i t h  o t h e r  r e q u i r e m e n t s .  This 
i n t e r p r e t a t i o n  o f  the C l e r k ' s  a u t h o r i t y  is c o n s i s t e n t  w i t h  the 
A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  in VJarren v. B o u c h e r ,  543 P. 2d 
731. In t h a t  c a s e ,  the C o u r t  a p p r o v e d  the Lt. G o v e r n o r ' s  d e t e r­
m i n a t i o n  thau an i n i t i a t i v e  p e t i t i o n  w a s  " s u b s t a n t i a l l y  the 
s a m e "  as a m e a s u r e  p a s s e d  by the l e g i s l a t u r e  and t h e r e f o r e  
b a r r e d  f r o m  the b a l l o t .  Tho C o u r t ' s  a p p r o v a l  of the L t . 
G o v e r n o r ' s  a u t h o r i t y  in th a t  c a s e  i n v o l v e d  a s t a t u t e  w h i c h ,  like 
the o n e  u n d e r  a n a l y s i s  here, p e r m i t t e d  the h i g h e s t  e l e c t i o n  
o f f i c e r  o f  the j u r i s d i c t i o n  to m a k e  c e r t a i n  t h r e s h o l d  d e c i s i o n s  
o n  the v a l i d i t y  o f  a p e t i t i o n .  T h i s  is n o t  an u n u s u a l  p o s i t i o n .  
In the c a s e  o f  S t e a d m a n  v . H a l l a n d , 641 P. 2d 4 48 , the S u p r e m e  
C o u r t  of  M o n t a n a  a d d r e s s e d  the s a m e  i s s u e ;  "We a g r e e  th a t  the 
s t a t e m e n t  of g r o u n d s  for r e c a l l  to be  i n c l u d e d  in the p e t i t i o n  
is 'part o f  the f o r m  of tlie p e t i t i o n '  and find that the filing 
o f f i c e r  n o t  o n l y  is ' e m p o w e r e d  to' but is r e q u i r e d  to r e j e c t  the 
p e t i t i o n  w h e n  it d o e s  n o t  c o m p l y  w i t h  s t a t u t o r y  r e q u i r e m e n t s . "  
( e m p h a j i s  a d d e d )  641 P . 2d at p. 4 5 3 .

m u
T h e  i n q u i r y  n e e d  n o t  be c o n f i n e d  to tho g o v e r n i n g  s t a t u t e  alone 
as t h e r e  e x i s t s  p r e c e d e n t  from o t h e r  s t a t e s  w i t h  s i m i l a r  s t a t u­
tory l a n g u a g e .
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In J a c o b s e n  v ^  N a g l e , 96 N. W . 2 d  569, the S u p r e m e  C o u r t  of
M i n n e s o t a  w a s  c a l l e d  u p o n  to a p p l y  c o n s t i t u t i o n a l  and c h a r t e r  
p r o v i s i o n s  s i m i l a r  to t h o s e  a p p l i c a b l e  h e r e ,  T h a t  c o u r t  found 
th a t  w h e r e  r e c a l l  is f o u n d e d  on s p e c i f i c  g r o u n d s  r e l a t i n g  to 
m i s c o n d u c t  in o f f i c e ,  the a l l e g a t i o n s  m u s t  s t a t e  m o r e  th a n  c r i­
t i c i s m  of the o f f i c e h o l d e r ' s  p o l i c i e s  o r  p o s i t i o n s .

The c o u r t s  o f  F l o r i d a  h a v e  also r u l e d  t h a t  t h e r e  m u s t  be a s t a­
t e m e n t  of  f a c t s  c h a r g i n g  s p e c i f i c  m i s d e e d s  r e l a t e d  to p e r f o r­
m a n c e  of  o f f i c e .  In the case of P i u e r  v . S t a l l m a n , 19.8. .So. 2d 
859 , f o r  e x a m p l e ,  the c o u r t  s p e c i f i c a l l y  s t a t e d  that the valid 
e x e r c i s e  of  a l e g i s l a t i v e  j u d g e m e n t  w a s  n o t  g r o u n d s  for recall. 
In a n o t h e r  case, the c o u r t  stated t h a t  " e r r o r s  in j u d g e m e n t  c a n­
not be  s u f f i c i e n t  g r o u n d s  for r e c a l l ,  n o r  c a n  l e g i t i m a t e  and 
a u t h o r i z e d  a c t i o n s ,  no m a t t e r  how u n p o p u l a r  t h e y  are." Tai n e s  
v . G a l v i n , 279 S o . 2d 9. In R i c h a r d  v . T o m l i n s o n  , 49 S o . 2d 798 , 
the c o u r t  he l d  a c h a r g e  did not s u f f i c i e n t l y  c o m p l y  w i t h  the 
s t a t u t o r y  l a n g u a g e  w h e n  it me r e l y  a l l e g e d  a c t i v i t i e s  th a t  were 
" i n i m i c a l  to the b e s t  i n t e r e s t  of the c i t i z e n s " .

The b a s i s  for r e c a l l  in W a s h i n g t o n ,  l i k e  here, is r e l a t e d  to 
m a l f e a s a n c e ,  m i s f e a s a n c e  and n o n f e a s a n c e  in o f f i c e .  ' The 
W a s h i n g t o n  S u p r e m e  C o u r t  has o b s e r v e d :  " M i s f e a s a n c e - or
m a l f e a s a n c e .. .have b e e n  held to be c o m p r e h e n s i v e  t erms that 
i n c l u d e  a n y  w r o n g f u l  c o n d u c t  that a f f e c t s ,  i n t e r p r e t s ,  or i n t e r­
feres  w i t h  the p e r f o r m a n c e  of o f f i c i a l  d u t i e s . . . . A d d i t i o n a l l y , 
we h a v e  h e l d  th a t  ' m i s f e a s a n c e '  m e a n s  'the i m p r o p e r  d o i n g  of an 
a c t  a n  o f f i c e r  m i g h t  l a w f u l l y  do; or, in o t h e r  w o r d s ,  it is the 
p e r f o r m a n c e  of a d u t y  in an i m p r o p e r  m a n n e r . '  M a l f e a s a n c e  means 
the c o m m i s s i o n  o f  an u n l a w f u l  act, o r  the d o i n g  of an a c t  w h ich 
the p e r s o n  o u g h t  n o t  to d o  at all.'' B o c e k  v . B a v l e v , 505 P. 2d 
814; S t a t e  ex rel L a M o n  v . W e s t p o r t , 43S P. 2d 200.'

In a d d r e s s i n g  the p e t i t i o n  in q u e s t i o n  r e l a t i n g  to A s s e m b l y m a n  
G e r r y  O ' C o n n o r ,  it is a p p a r e n t  that the p e t i t i o n e r s  h a v e  a l l e g e d  
two of  the t h r e e  g r o u n d s  s p e c i f i e d  in AS 2 9 . 2 8 . 1 4 0 ,  namely 
i n c o m p e t e n c e  and a f a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t ies. With 
r e s p e c t  to c o m p l i a n c e  w i t h  AS 2 9 . 2 8 . 1 5 0 ( a ) ( 3 )  (which r e q u i r e s  
that the l i s t e d  g r o u n d s  be b a sed on  a s p e c i f i c  i n s t a n c e  of 
c o n d u c t )  the p e t i t i o n  l i s t s  only Mr. O ' C o n n o r ' s  v o t e  on the 1983 
m u n i c i p a l  b u d g e t .  A v a g u e  r e f e r e n c e  is a l s o  m a d e  to "his e t h e r  
pa s t  a c t i o n s "  and " d e r e l i c t i o n  of d u t y  of his r e p r e s e n t a t i o n  of 
E agle R i v e r  and C h u g i a k " ,  but t h o s e  l a t e r  two items a r e  not 
i n s u f f i c i e n t l y  s p e c i f i c  to comply w i t h  the s t a t u t e  and should' 
t h e r e f o r e  be i g n o r e d  in a n y  a n a l y s i s  o f  the s u f f i c i e n c y  of p e t i­
tion .
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In s t a t e s  w h e r e  t h e  l a w  p e r m i t s  r e c a l l  to be b a s e d  o n  p o l i t i c a l  
g r o u n d s  a l o n e ,  t h e  a b o v e  r e f e r e n c e d  s t a t e m e n t  (or a n y  s t a t e m e n t  
for t h a t  m a t t e r )  w o u l d  b e  s u f f i c i e n t .  It is, h o w e v e r ,  i n s u f­
f i c i e n t  to s u p p o r t  the g r o u n d s  o f  i n c o m p e t e n c e  o r  f a i l u r e  to 
p e r f o r m  p r e s c r i b e d  d u t i e s .

R e l a t i v e  to r e m o v a l  f r o m  p u b l i c  o f f i c e ,  t h e  t e r m s  " i n c o m p e t e n c e "  
and " d e r e l i c t i o n  o f  d u t y "  have w e l l  e s t a b l i s h e d  m e a n i n g s .  63 
A m . J u r . 2 d ,  P u b l i c  O f f i c e r s , §§ 1 9 1 - 1 9 2 .  T h e  p e t i t i o n  d e s c r i b e s  
one a c t  a l l e g e d l y  c o n s t i t u t i n g  i n c o m p e t e n c e .  T h e  a l l e g a t i o n  
d o e s  n o t  m e e t  j u d i c i a l l y  d e f i n e d  s t a n d a r d s  f o r  " i n c o m p e t e n c e "  as 
t h a t  t e r m  h a s  b e e n  d e f i n e d  by the c o u r t s .  " I n c o m p e t e n c e "  m e a n s  
" s o m e  d e m o n s t r a t e d  l a c k  o f  c a p a c i t y  o r  a b i l i t y  to p e r f o r m  the 
p r o f e s s i o n a l  f u n c t i o n s  of o f f i c e " ,  V i v i a n  v . E x a m i n i n g  B o a r d  of 
A r c h i t e c t s , 213 N . W . 2 d  359 (Wise. 1 9 7 4 ) ,  i n c l u d i n g  p h y s i c a l  han- 
d i c a p  i n a b i l i t y  to p e r f o r m  o f f i c i a l  f u n c t i o n s ;  T a f o y a  v. New 
M e x i c o  S t a t e  P o l i c e  B o a r d , 472 P . 2d 973 (N.M. 1970), o r  o t h e r  
l e g a l  d i s q u a l i f i c a t i o n , i n c a p a c i t y ,  o r  f i t n e s s  to d i s c h a r g e  the 
r e q u i r e d  d u t y .  It m e a n s  wa n t  of p h y s i c a l ,  i n t e l l e c t u a l ,  or 
m o r a l  a b i l i t y ,  i n s u f f i c i e n c y ,  i n a d e q u a c y ,  w a n t  of l e g a l  q u a l i f i­
c a t i o n s .  A p p e a l  cf S c h o o l  D i s t r i c t  of B e t h l e h a m , 30 A. 2d 726 
(Pa. S u p e r .  1943 ); H u g h e s  v . H u g h e s , 271 P . 2d 172 (C.A. 4th
1 9 5 4 ) .  T h e  a l l e g a t i o n  in the p e t i t i o n  f a l l s  s h o r t  o f  c l a i m i n g  
l a c k  o f  c a p a c i t y ,  a b i l i t y ,  or p h y s i c a l ,  e d u c a t i o n a l  or  m e n t a l  
a b i l i t y  to p e r f o r m  o f f i c i a l  f u n c t i o n s ;  r a t h e r  the a l l e g a t i o n  
m e r e l y  r e c i t e s  an a c t i o n  of  the A s s e m b l y  to w h i c h  p e t i t i o n e r s  
o b j e c t .  F a i l u r e  to p e r f o r m  p r e s c r i b e d  d u t i e s  m e a n s  a f a i l u r e  to 
c a r r y  o u t  t h o s e  r e s p o n s i b i l i t i e s  of the o f f i c e  s e t  o u t  in state 
o r  l o c a l  law. P r e s c r i b e d  d u t i e s  a r e  n u m e r o u s ,  f r o m  the o b l i g a­
tion to a t t e n d  a s s e m b l y  m e e t i n g s  u n l e s s  e x c u s e d  to v o t i n g  on 
m a t t e r s  f o r  w h i c h  o n e  is n o t  e x c u s e d  on  the b a s i s  of a c o n f l i c t  
of i n t e r e s t .  A p r e s c r i b e d  d u t y  m a y  be c r e a t e d  by i m p l i c a t i o n ,  
as f o r  e x a m p l e ,  w h e n  the a s s e m b l y  as a w h o l e  is r e q u i r e d  to p e r­
form a f u n c t i o n .  It is the i m p l i c i t  d u t y  o f  e a c h  o f f i c i a l  who 
is a m e m b e r  to a i d  in the p e r f o r m a n c e  o f  th a t  f u n c t i o n .  It is 
not, h o w e v e r ,  a p r e s c r i b e d  d u t y  of e a c h  a s s e m b l y  p e r s o n  to take 
e v e r y  c o n c e i v a b l e  a c t i o n  w h i c h  m i g h t  m a k e  t h a t  o f f i c i a l  more 
i n f o r m e d  o r  a m o r e  p o p u l a r  r e p r e s e n t a t i v e .  T h u s ,  it is not a 
p r e s c r i b e d  d u t y  to a t t e n d  m e e t i n g s  w h i c h  a r e  not o f f i c i a l  o r  are 
s p o n s o r e d  by o t h e r  n o n m u n i c i p a l  o r g a n i s a t i o n s .  It is n o t  a 
p r e s c r i b e d  d u t y  o f  a n  a s s e m b l y  p e r s o n  to i n f o r m  all c o n s t i t u e n t s  
of t h e  b a s i s  of h i s  o r  h e r  p o l i t i c a l  d e c i s i o n s ,  n o r  is it a 
p r e s c r i b e d  d u t y  to f o l l o w  the p o p u l a r  w i l l  of o n e s  c o n s t i t u e n c y ,  
on a n y  p a r t i c u l a r  issue.

W h i l e  the A l a s k a  S u p r e m e  C o u r t  has n o t  r u l e d  on the p r e c i s e  
q u e s t i o n  a d d r e s s e d  h e r e ,  a t  least o n e  S u p e r i o r  C o u r t  J u d g e  has
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s t a t e d  t h a t  u n d e r  AS 29 . 28 . 130-. 170, the l e g a l  s u f f i c i e n c y  of 
s t a t e d  g r o u n d s  s h o u l d  be e x a m i n e d  and that a l l e g a t i o n s  of 
" m i s c o n d u c t "  c a n n o t  be b a s e d  o n  " d i s c r e t i o n a r y "  i t e m s ,  but 
r a t h e r  m u s t  be f o u n d e d  o n  a n  u n l a w f u l  o r  u n e t h i c a l  act. W h i t e  
v • B a k e r , 3 K O - 8 C - 2 6 3 .  T h e  o p i n i o n  s t a t e d  h e r e  is a l s o  c o n -
s i s t e n t  w i t h  s e v e  il t h a t  h a v e  b e e n  g i v e n  to the 
M a t a n u s k a - S u s i t n a  B o r o u g h  A s s e m b l y  by v a r i o u s  a t t o r n e y s  r e t a i n e d  
o r  e m p l o y e d  by t h a t  body.

D E P A R T M E N T  OF L A W

/ /  *  
j e r r y  W e r t z b a u g h e r
M u n i c i p a l  A t t o r n e y

J W : g m l
cc: M e m b e r s  o f  A n c h o r a g e  A s s e m b l y
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A N  ACT

A m e n d i n g  o r  r e p e a l i n g  p r o v i s i o n s  r e l a t e d  t o  s t a t e  a i d  f o r  
h e a l t h  f a c i l i t i e s ,  c e r t i f i c a t e  o f  n e e d ,  M e d i c a i d  a n d  g e n e r a l  
r e l i e f  m e d i c a l  a s s i s t a n c e ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

BE IT ENACTED BY THE LEGISLATURE O F  THE STATE O F  ALASKA;

THE ACT FOLLOWS ON PAGE 1,  L I N E  11

UNDERLINED MATERIAL INDICATES TEXT THAT IS BEING ADDED TO 
THE LAW AND BRACKETED MATCRIAL IN CAPITAL LETTERS INDICATES 
DELETIONS FROM D C  LAW; COMPLETELY NEW TEXT OR MATERIAL 
REPEALED AM3 RE-ENACTED IS IDENTIFIED IN THE INTRODUCTORY 

LINE OF EACH BILL SECTION.

A p p r o v e d  b y  t h e  G o v e r n o r :  J u l y  25,  1983
A c t u a l  E f f e c t i v e  D a t e :  J u l y  26,  1983
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AN ACT

i m e n d i n g  o r  r e p e a l i n g  p r o v l j l o n s  r e l a t e d  t o  s t a t e  a i d  

t i r  h e a l t h  f a c i l i t i e s ,  c e r t i f i c a t e  o f  n e e d ,  M e d i c a i d  

a r . d  g e n e r a l  r e l i e f  m e d i c a l  a s s i s t a n c e ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e .

*  S e c t i o n  1. AS 18 . 07 . 0 I  i s  a m e n d e d  t o  r e a d :

S e c .  18 . 07 . 031 .  C E R T I F I C A T E  OF NEED REQUI RED .  No p e r s o n  may

m a k e  a n  e x p e n d i t u r e  o f  $1,000,000 o r  m o r e  f o r  a n y  o f  ( UNDERTAKE 1 t h e

f o l l o w i n g  u n l e s s  a u t h o r i z e d  u n d e r  t h e  t e r m s  o f  a  c e r t i f i c a t e  o f  n e e d

i s s u e d  b y  t h e  o f f i c e :

(1)  c o n s t r u c t i o n  o f  a  h e a l t h  c o r e  f a c i l i t y i

(2)  a l t e r a t i o n  o f  t h e  b e d  c a p a c i t y  o f  a  h e a l t h  c a r e  f a c i l -

i t y i  o r

(3)  a d d i t i o n  o r  e l i m i n a t i o n  o f  a  c a t e g o r y  o f  h e a l t h  s e r ­

v i c e s  p r o v i d e d  b y  a  h e a l t h  c o r e  f a c i l i t y .

*  S e c .  2.  F I N D I N G S  AND DECLARATION OF P O L I C Y .  T h e  l e g i s l a t u r e  a c k n o w l ­

e d g e s  t h o  n e e d  t o  p a y  h e a l t h  f a c i l i t i e s  f o r  s c .  - I c e s  p r o v i d e d  t o  b e n e f i ­

c i a r i e s  o f  s t a t e  p r o g r a m s  a t  a  l e v e l  t h a t  w i l l  m e e t  t h e  p r o p o r t i o n a t e  s h a r e  

o f  t h e  t o t a l  f i n a n c i a l  r e q u i r e m e n t s  o f  t h e  f a c i l i t i e s  t h a t  a r e  a t t r i b u t a b l e  

t o  t h o s e  p r o g r a m s  g i v e n  p r u d e n t  a n d  c o s t - e f f e c t i v e  m a n a g e m e n t  a n d  o p e r a t i o n  

o f  s u c h  f a c i l i t i e s .  T h e  l e g i s l a t u r e  f i n d s  t h a t ,  b e c a u s e  M e d i c a i d  I n  a  

J o i n t  n t n t o  a n d  f e d e r a l  p r o g r a m  a n d  b e c a u s e  f e d e r a l  M e d i c a i d  f u n d s  h a v e  

b o o n  a n d  a r o  l i k e l y  t o  c o n t i n u e  t o  b e  r e d u c e d  d r a m a t i c a l l y ,  a  r e t r o s p e c t i v e  

p a y m e n t  s y s t e m  n o  l o n g e r  s e r v e s  a s  a n  a p p r o p r i a t e  m e t h o d  o f  c o m p e n s a t i o n ,

-1- CSSB 8 5 ( F i n )
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n o .  d o e s  i t  r e s p o n d  w i t h  a p p r o p r i a t e  f l e x i b i l i t y  t o  c o n t i n u e d  f e d e r a l  

c u t b a c k s .  A  p r o s p e c t i v e  p a y m e n t  s y s t e m  i s  n e c e s s a r y  t o  p r u d e n t l y  a d d r e s s  

p a y m e n t s  t o  h e a l t h  f a c i l i t i e s  u n d e r  t h e  M e d i c a i d  a n d  g e n e r a l  r e l i e f  m e d i c a l  

a s s i s t a n c e  p r o g r a m s .

*  S e c .  3 .  AS 47 .07. 070 i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

S e c .  4 7 .0 7 . 070 .  PAYMENT TO HEALTH F A C I L I T I E S .  ( a )  T h e  c o m m i s ­

s i o n  s h a l l  d e t e r m i n e  p r o s p e c t i v e l y  t h e  r a t e  o f  p a y m e n t  t o  a  h e a l t h  

f a c i l i t y  u n d e r  t h i s  c h a p t e r  a n d  AS 47 . 25 . 120 - 47 .25 . 300 b a s e d  o n  a  

f a i r  r a t e  f o r  r e a s o n a b l e  c o s t s  i n c u r r e d  b y  t h e  f a c i l i t y .  T h e  c o m m i s ­

s i o n  s h a l l  b y  r e g u l a t i o n  l i s t  t h e  f a c t o r s  l t  c o n s i d e r s  i n  m a k i n g  i t p  

r a t e  d e t e r m i n a t i o n s  u n d e r  t h i s  s e c t i o n .

( b )  I n  d e t e r m i n i n g  a  r a t e  o f  p a y m e n t  t o  a  h e a l t h  f a c i l i t y  u n d e r  

t h i s  s e c t i o n ,  i ' o  c o m m i s s i o n  s h a l l  c o n s i d e r  t h e  p r o p o r t i o n a t e  s h a r e  o f  

t h e  f a c i l i t y ' s  f l t a n c i a l  r e q u i r e m e n t s  f o r  p a t i e n t  c a r e  f o r

(1) c o o t s  o f  c u r r e n t  o p e r a t i o n s ,  I n c l u d i n g  s a l a r i e s  a n d  

w a g e s ,  p u r c h a s e d  s e r v i c e s ,  s u p p l i e s ,  i n s u r a n c e ,  l e a s e s ,  d e p r e c i a t i o n ,  

t a ; c s ,  i n t e r e s t  e x p e n s e ,  m a i n t e n a n c e  a n d  o t h e r  h e a l t h  f a c i l i t y  o p e r a t ­

i n g  e x p e n s e s i  a n d

(2)  e d u c a t i o n ,  r e s e a r c h ,  a n d  a p p r o p r i a t e  c a p i t a l  d e v e l o p ­

m e n t .

( c )  I n  d e t e r m i n i n g  a  r a t e  o f  p a y m e n t  t o  a  h e a l t h  f a c i l i t y  u n d e r  

t h i s  s e c t i o n ,  t h e  c o m m i s s i o n  ma y  c o n s i d e r  w h e t h e r  t h e  r a t e  o f  u t i l i z a ­

t i o n  o f  t h e  f a c i l i t y  h a s  b e e n  r e d u c e d  b e c a u s e  o f  I m p r o v i d e n t  o r  c a r e ­

l e s s  d e v e l o p m e n t  o f  t h e  f a c i l i t y .

*  S e c .  4.  AS 47.07 i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

S e c .  47 .0 7 . 071 .  REPORTS HY HEALTH F A C I L I T I E S .  N o t  l a t e r  t h a n  

120 d a y s  a f t e r  t h e  e n d  o f  e a c h  f i a c a l  y e a r  o f  a  h e a l t h  f a c i l i t y ,  t h e

f a c i l i t y  s h a l l  a u b m i t  t o  h e  c o m m i s s i o n  a  r e p o r t  o n  t h e  f a c i l i t y ' s
f i n a n c i a l  p e r f o r m a n c e  d u r i n g  t h e  f i s c a l  y e a r .

CSSB 8 5 ( F i n )  -2-

_

•  " "

r

C h a p t e r  95

*  S e c .  9.  T h e  s p o n s o r  o f  a  h o s p i t a l  o r  h e a l t h  f a c i l i t y  c o n s t r u c t i o n  

p r o j e c t  w h o  i s  r e c e i v i n g  o r  e n t i t l e d  t o  r e c e i v e  s t a t e  a i d  u n d e r  AS 29.90 o n  

t h e  d a y  p r e c e d i n g  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  a l l  c o n t i n u e  t o  r e c e i v e  

s t a t e  a i d  u n t i l  t h e  s p o n s o r  h a s  r e c e i v e d  a n  a m o u n t  w h i c h ,  c o m b i n e d  w i t h  

s t a t e  m a t c h i n g  m o n e y  f o r  c o n s t r u c t i o n  o f  t h e  h o s p i t a l  o r  h e a l t h  f a c i l i t y ,  

e q u a l s  25 p e r c e n t  o f  t h e  t o t a l  p r o j e c t  c o s t .  M o n e y  r e c e i v e d  f o r  c o n ­

s t r u c t i o n  m ay  n o t  b e  u s e d  f o r  a n y  o t h e r  p u r p o s e .

*  S e c .  10. AS 29.90 a n d  AS 47 . 07 . 080(1 )  a r e  r e p e a l e d .

*  S e c .  11.  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  

AS 0 1 . 1 0 . 0 7 0 ( c ) .

-7- CSSB 85( F i n )
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1 t h e  c o m m i s s i o n  s h a l l  e l e c t  a  c h a i r  f r o m  a m o n g  i t s  m e m b e r s .

3 S e c .  C 7 .0 7 . 170 .  MEET INGS  AND QUORUM. T h e  c o m m i s s i o n  s h a l l  m e e t

3 a s  o f t e n  a s  n e c e s s a r y  t o  c o n d u c t  i t s  b u s i n e s s .  T h r e e  m e m b e r s  o f  t h e

4 c o m m i s s i o n  c o n s t i t u t e  a  q u o r u m .

5 S e c .  < i7.07.  180. D U T I E S .  T h e  c o m m i s s i o n  s h a l l  r e v i e w  p r o p o s e d

0 p a y m e n t  r a t e s  a n d  b u d g e t s  o f  h e a l t h  f a c i l i t i e s  a n d  e s t a b l i s h  p a y m e n t

7 r a t e s  f o r  h c a l t '  f a c i l i t i e s  u n d e r  t h i s  c h a p t e r  a n d  AS 47 . 25 . 120 -

47 .2 5 . 300 .

9 S e c .  4 7 .0 7 . 190 .  EMPLOYMENT OF PERSONNEL .  T h e  c o m m i s s i o n  ma y

e m p l o y  a n d  d e t e r m i n e  t h e  s a l a r y  o f  a n  e x e c u t i v e  d i r e c t o r .  W i t h  t h e  

a p p r o v a l  o f  t h e  c o m m i s s i o n ,  t h e  e x e c u t i v e  d i r e c t o r  m a y  s e l e c t  a n d  

e m p l o y  a d d i t i o n a l  3 t a f f .  T h e  c o m m i s s i o n  s h a l l  b e  a s s i s t e d  b y  t h e  

o f f i c e r s  o r  p e r s o n n e l  o f  t h e  d e p a r t m e n t  o s  t h e  c o m m i s s i o n e r  o f  h e a l t h  

a n d  s o c i a l  s e r v i c e s  s h a l l  d i r e c t .  T h e  e x e c u t i v e  d i r e c t o r  o f  t h e

16 c o m m i s s i o n  i s  i n  t h e  e x e m p t  s e r v i c e  u n d e r  AS 39 .25.

*  S e c .  7.  AS 47.25 i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

17 S e c .  4 7 . 25 . 195 .  PAYMENT ” 0 HEALTH F A C I L I T I E S  FOR TREATMENT OF

18 NEEDY PERSONS .  ( a )  T h e  d e p i  . m t  m a y  m a k e  p a y m e n t s  t o  a  h e a l t h

19 f a c i l i t y  f c r  t h e  t r e a t m e n t  o f  a  n e e d y  p e r s o n .

( b )  / h e a l t h  f a c i l i t y  r e c e i v i n g  a  p a y m e n t  u n d e r  t h i s  c h a p t e r  i s  

s u b j e c t  t o  t h e  r e q u i r e m e n t s  o f  AS 47 .07 . 070 - 47 . 07 . 075 .

( c )  F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  " h e a l t h  f a c i l i t y "  i n c l u d e s  a 

h o s p i t a l , s k i l l e d  n u r s i n g  f a c i l i t y ,  I n t e r m e d i a t e  c a r e  f a c i l i t y ,  i n t e r ­

m e d i a t e  c a i e  f a c i l i t y  f o r  t h e  m e n t a l l y  r e t a r d e d ,  r e h a b i l i t a t i o n  f a c i l ­

i t y ,  I n p a t i e n t  p s y c h i a t r i c  f a c i l i t y ,  home  h e a l t h  a g e n c y ,  r u r a l  h e a l t h  

c l i n i c ,  a n i  o u t p a t i e n t  s u r g i c a l  c l i n i c .

37 *  S e c .  8.  I NTE R I M PR OSP EC T I VE  PAYMENT SYSTEM.  T h e  d e p a r t m e n t  s h a l l

e s t a b l i s h  a n  i n : c r i m  s y s t e m  o f  p r o s p e c t i v e  p a y m e n t s  f o r  h e a l t h  f a c i l i t i e s  

u n d e r  t h i s  A c t  l o r  t h e  p e r i o d  J u l y  1,  1983,  t o  J u n e  30,  1984,
CSSB 85( F i n )  -6-
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S e c .  4 7 .0 7 . 072 .  REPORT BY THE COMMISS ION.  N o t  l a t e r  t h a n  S e p ­

t e m b e r  30 o f  e a c h  y e a r ,  t h e  c o m m i s s i o n  s h a l l  s u b m i t  t o  t h e  g o v e r n o r  a  

r e p o r t  o n  t h e  p r o s p e c t i v e  p a y m e n t s  m a d e  u n d e r  t h i s  c h a p t e r  d u r i n g  t h e  

c u r r e n t  f i s c a l  y e a r  a n d  a n  e s t i m a t e  o f  t h e  p r o s p e c t i v e  p a y m e n t s  t h a t  

w i l l  b e  m a d e  d u r i n g  t h e  r e m a i n d e r  o f  t h e  c u r r e n t  f i s c a l  y e a r  a n d  t h e  

n e x t  f i s c a l  y e a r .  T h e  r e p o r t  s h a l l  s t a t e  t h e  a s s u m p t i o n s  t h a t  a r e  

u s e d  a s  a  b a s i s  f o r  t h e  e s t i m a t e s .

S e c .  47 .0 7 . 073 .  UNIFORM ACCOUNTING,  BUDGET ING,  AND F I N A N C I A L  

REPORT ING .  ( a )  T l i e  c o m m i s s i o n  b y  r e g u l a t i o n  s h a l l  r e q u i r e  a  u n i f o r m  

s y s t e m  o f  a c c o u n t i n g ,  b u d g e t i n g ,  a n d  f i n a n c i a l  r e p o r t i n g  f o r  h e a l t h  

f a c i l i t i e s  r e c e i v i n g  p r o s p e c t i v e  p a y m e n t s  u n d e r  t h i s  c h a p t e r .  T l i e  

r e g u l a t i o n s  B h a l l  p r o v i d e  f o r  r e p o r t i n g  r e v e n u e s ,  e x p e n s e s ,  a s s e t s ,  

l i a b i l i t i e s ,  a n d  u n i t s  o f  s e r v i c e .  T h e  c o m m i s s i o n  s h a l l  s p e c i f y  t h e  

d a t e  t h e  s y s t e m  b e c o m e s  e f f e c t i v e  f o r  e a c h  h e a l t h  f a c i l i t y .

( b )  I n  a d o p t i n g  r e g u l a t i o n s  u n d e r  t h i s  s e c t i o n ,  t h e  c o m m i s s i o n  

s h a l l  c o n s i d e r

(1)  a c c o u n t i n g ,  b u d g e t i n g ,  a n d  f i n a n c i a l  r e p o r t i n g  p r o c e ­

d u r e s  u a e d  b y  h e a l t h  f a c i l i t i e s  i

(2)  v a r i a t i o n s  u r aong  h e a l t h  f a c i l i t i e s  i n  t h e  t y p e s  o f  

h e a l t h  c a r e  s e r v i c e s  p r o v i d e d  b y  h e a l t h  f a c i l i t i e s  i

(3)  t h e  s i z e  a n d  o r g a n i z a t i o n a l  s t r u c t u r e  o f  h e a l t h  f a c i l ­

i t i e s  i

(4)  t h e  m e t h o d s  u s e d  b y  h e a l t h  f a c i l i t i e s  t o  o b t a i n  p a y ­

m e n t s ;  a n d

(5)  o t h e r  f a c t o r s  t h e  c o m m i s s i o n  c o n s i d e r s  r e l e v a n t .

t c )  T h e  c o m m i s s i o n  m a y  w a i v e  o r  m o d i f y  a  r e q u i r e m e n t  f o r  a c ­

c o u n t i n g ,  b u d g e t i n g ,  o r  f i n a n c i a l  r e p o r t i n g  f o r  a  h e a l t h  f a c i l i t y  i f  

w a i v e r  o r  m o d i f i c a t i o n  i s
(1)  n e c e s s a r y  t o  a v o i d  e x c e s s i v e  c o s t s  t o  t h e  f a c i l i t y ;  a n d  
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(2)  c o n s i s t e n t  w i t h  t h e  p o l i c i e s  o f  t h i s  c h a p t e r .

( d )  N o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  o f  t h i s  s e c t i o n ,  t h e  c o n -  

m i s s i o n  m a y ,  b y  r e g u l a t i o n ,  m o d i f y  t h e  s y s t e m  o f  a c c o u n t i n g ,  b u d g e t ­

i n g ,  a n d  f i n a n c i a l  r e p o r t i n g  r e q u i r e d  u n d e r  t h i s  s e c t i o n  f o r  a  h e a l t h  

f a c i l i t y  h a v i n g  l e s s  t h a n  25 a c u t e  c a r e  b e d s  i n  o r d e r  t o  r e d u c e  t h e  

o p e r a t i n g  c o s t s  o f  t h a t  f a c i l i t y .

S e c .  4 7 .0 7 . 074 .  AU D IT S  AND I N S P E C T I O N S .  A s  a  c o n d i t i o n  o f  

o b t a i n i n g  p a y m e n t  r r  V r  AS 4 7 .0 7 . 070 ,  a  h e a l t h  f a c i l i t y  s h a l l  a l l o w

(1)  t h e  j e p a r t m e n t  a n d  t h e  c o m m i s s i o n  r e a s o n a b l e  a c c e s s  t o  

t h e  f i n a n c i a l  r e c o r d s  o f  m e d i c a l  a s s i s t a n c e  b e n e f i c i a r i e s !  a n d

(2) i n s p e c t i o n  o f  f i n a n c i a l  r e c o r d s  b y  s t a t e  a n d  f e d e r a l  

a g e n c i e s  t o  t h e  e x t e n t  r e q u i r e d  b y  f e d e r a l  l a w .

S e c .  4 7 .0 7 . 075 .  A P P L I C A T I O N  OF A D M I N I S T R A T I V E  PROCEDURE ACT.  

A c t i o n s  o f  t h e  c o m m i s s i o n  u n d e r  AS 47.07 a n d  AS 47 . 25 . 120 - 47 .25. 300 

a r e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  

(AS 4 4 . 6 2 ) .

*  S e c .  5.  AS 47 .07. 080 i s  a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  t o  r e a d !

(6) " c o m m i s s i o n "  m e a n s  t h e  M e d i c a i d  R a t e  C o m m i s s i o n !

(7) ' h e a l t h  f a c i l i t y "  i n c l u d e s  a  h o s p i t a l ,  s k i l l e d  n u r s i n g  

f a c i l i t y ,  i n t e r m e d i a t e  c a r e  f a c i l i t y ,  i n t e r m e d i a t e  c a r e  f a c i l i t y  f o r  

t h e  m e n t a l l y  r e t a r d e d ,  r e h a b i l i t a t i o n  f a c i l i t y ,  i n p a t i e n t  p s y c h i a t r i c  

f a c i l i t y ,  home  h e a l t h  a g e n c y ,  r u r a l  h e a l t h  c l i n i c ,  a n d  o u t p a t i e n t  

s u r g i c a l  c l i n i c .

*  S e c .  6.  AS 47.07 i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e n d :

A R T I C L E  2.  M E D I C A I D  KATE COMMISS ION.

S e c .  47 .0 7 . 110 .  M E D I C A I D  RATE COMMISS ION E S TA BL I SHED .  T h e  

M e d i c a i d  R a t e  C o m m i s s i o n  I s  e s t a b l i s h e d  i n  t h e  D e p a r t m e n t  o f  H e a l t h  

a n d  S o c i a l  S e r v i c e s .

S e c .  47 . 07 . 120 .  COMPOSIT ION OF COMMISS ION.  T h e  c o m m i s s i o n  
CSSB 85( F i n )  -4-
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c o n s i s t s  o f  f i v e  m e m b e r s  a s  f o l l o w s :

(1)  t h e  c h i e f  e x e c u t i v e  o f f i c e r  o f  a  h e a l t h  f a c i l i t y  t h a t  

i s  l i c e n s e d  b y  t h e  s t a t e  b u t  n o t  o w n e d  o r  o p e r a t e d  b y  t h e  s t a t e  o r  

f e d e r a l  g o v e r n m e n t  a n d  t h a t  i s  s u b j e c t  t o  t h e  b u d g e t  r e v i e w  p r o c e s s  

u n d e r  t h i s  c h a p t e r !

(2)  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n ,  t h e  c o m m i s s i o n e r  i f  

h e a l t h  a n d  s o c i a l  s e r v i c e s ,  o r  t h e  a p p o i n t e d  d e s i g n e e  o f  e i t h e r  c o m ­

m i s s i o n e r ;

(3)  a  p h y s i c i a n  l i c e n s e d  t o  p r a c t i c e  m e d i c i n e  i n  t h e  s t a t e

wh o  i s  a c t i v e l y  e n g a g e d  i n  t h e  p r a c t i c e  o f  m e d i c i n e  a n d  wh o  i s  n o t

e m p l o y e d  b y  t h e  s t a t e !

(4)  a  c e r t i f i e d  p u b l i c  a c c o u n t a n t  w i t h  r e l e v a n t  e x p e r i e n c e !

(5) a  p e r s o n  r e p r e s e n t i n g  c o n s u m e r s  o f  h e a l t h  s e r v i c e s  who

d o e s  n o t  h a v e  a  d i r e c t  o r  i n d i r e c t  i n t e r e s t  i n  a n  e n t i t y  t h a t  p r o v i d e s  

h e a l t h  c a r e  s e r v i c e s .

S e c .  47 .0 7 . 130 .  APPOINTMENT OF MEMBERS.  M e m b e r s  o f  t h e  c o m m i s ­

s i o n  a r e  a p p o i n t e d  b y  Che g o v e r n o r  a n d  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  

g o v e r n o r .

S e c .  47 .0 7 . 140 .  TERM OF MEMBERSHI P .  T h e  t e r m  o f  a  m e m b e r  o f  t h e  

c o m m i s s i o n  a p p o i n t e d  u n d e r  AS 4 7 . 0 7 . 1 2 0 ( 1 ) ,  ( 3 ) ,  ( 4 ) ,  o r  (5)  i s  t h r e e  

y e a r s .  A m e m b e r  m a y  n o t  b e  a p p o i n t e d  t o  a  s u c c e s s i v e  t e r m .  T h e  t e r m s  

o f  t h e  m e m b e r s  s h a l l  b e  s t a g g e r e d .  A m e m b e r  a p p o i n t e d  t o  f i l l  a 

v a c a n c y  s e r v e s  f o r  t h e  u n e x p i r e d  t e r m  o f  t h e  m e m b e r .  A t e r m  s h a l l  b e  

m e a s u r e d  f r o m  J a n u a r y  1 o f  t h o  y e a r  i n  w h i c h  t h e  t e r m  o f  t h e  v a c a n t  

p o s i t i o n  b e g i n s ,  r e g a r d l e s s  o f  w h e n  t h e  v a c a n c y  i s  f i l l e d .

S e c .  47 .0 7 . 150 .  COMPENSATION.  A m e m b e r  o f  t h e  c o m m i s s i o n  s e r v e s  

w i t h o u t  c o m p e n s a t i o n  b u t  1.0 e n t i t l e d  t o  p e r  d i e m  a n d  t r a v e l  e x p e n s e s  

a u t h o r i z e d  b y  l a w  f o r  b o a r d s  a n d  c o m m i s s i o n s  u n d e r  AS 39 . 20 . 180 .

S e c .  47 .0 7 . 160 .  O F F I C E R S .  A t  t h e  f i r s t  m e e t i n g  o f  e a c h  y e a r ,
-5- CSSB 85( F i n )



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y, S tale  C apitol 
Juneau , A laska 998(1 

(907) *63-3991 '

February 10, 1981

MEMORANDUM

TO: Senator Richard Eliason
Senator Frank Ferguson

FROM: Jack Kreinhed 
Issues Analys

RE: Comparison of Municipal Revenue Sharing Entitlements
Research Request No. 81-34

The enclosed computer printout provides the comparison you requested of 
revenue sharing entitlements for FY 1980 and FY 1981 at funding levels 
of $33.5 and $51.9 million. The following information is listed:

1. Fiscal year 1980 entitlements (funding level $27,000,000).

2. Fiscal year 1981 entitlements (funding level $33,500,000).

3. Amount of entitlement increase between (1) and (2).

4. Percentage increase between (1) and (2).

5. Fiscal year 1981 entitlements (funding level $51.9 million).

6. Amount of entitlement increase between (1) and (5).

7. Percentage increase between (1) and (5).

As the comparison shows, the percentage increases in entitlements vary 
widely among the .different municipalities. At the $51.9 million funding 
level, the increases in entitlements range from about 25 percent for 
some cities such as Barrow and Valdez up to several hundred percent for 
a number of other cities and boroughs.

As I mentioned at the Senate Finance Committee hearing on SB 125, the 
primary factor which accounts for the wide range in entitlement increases 
is the local tax effort or mill rate equivalent. Road, hospital and
health facility entitlements affect entitlement increases to a lesser 
degree. The present revenue sharing program is designed lo provide
more funding to municipalities with higher local tax effort or tax
burden. All other things being equal, such as population and road a n d’
hospital entitlements, a community with a higher local tax effort than



Senator Richard Eliason 
Senator Frank Ferguson 
February 12, 1981 
Page 2

•'another"v/ili receive a larger revenue sharing entitlement. Although on 
the surface.it appears that this relationship would induce municipalities 
to raise taxes in order to increase their entitlement, the ratio between 
tax effort and entitlements is such that£local taxes would have to be 

('increased by SEout ten dollars to gain one additional, dollar.ofjrevenue ’ 
shari ng.funding.w

^Entitlements per*^capita are not equal and differ substantially under the 
present revenue sharing program, again primarily becau-se of differences 
in local tax effort. Per capita..entitlements 'ra n g e f r o m  .52lZ'dollars’ 

CP®&e^i<ient.7'for”Barrow -up* to*• several| hundred dollars per capita for,*? 
r’ some'smal.13;villages receiving the $25,000 minimum entitlements, (at the 

$51.9 million funding level). At this funding level, Sitka receives
about $72 per capita, while Anchorage receives $100 per resident. 
When making these comparisons, it is important to consider the entitle­
ments for cities within boroughs such as Fairbanks, Haines, and others 
that are not unified municipalities. I n  many cases,.the entitlements".-' 
for cities within boroughs^ ar e T a s  (.large or.JIarger as the borough..--5 

entitlements....

. I hope this information is useful. If we may be of further assistance, 

please let us know.

JK/dp

Enclosure



* * *  /m  n  I
. Pa g e : 99 L i n e : •<?

' ■ *

Sec. 29.40.210. ACTIVITIES AUTHORIZED BY STATE OR FEDERAL 

AGENCIES, (a) Ordinances, regulations, permit decisions, coastal 

management or other land use plans adopted or promulgated under 

AS 29.35.180, AS 29.40 or^AS 46.40/may not preclude or otherwise 

W  ■ impede a hydrocarbon, mineral or geothermal exploration, develop-- 

ment or production activity or project conducted pursuant to a

lease, license, permit or other authorization issued by a state

'* • *
ory federal regulatory agency or department having jurisdiction 

over the activity or project.

(b) The provisions of this section apply to home rule and 

general home rule and general law municipalities.

-------------------- --------------------- -



Official Business

House of  Representatives
Committee on 

Community & Regional Affairs

, A l a $ k x  j i t a t e  l e g i s l a t u r e

Pouch V 
State Capitol 

Juneau, Alaska 99811

January 23, 1984 

2nd Session
13th Alaska State Legislature 
Pouch V
Juneau, AK 99811 

Dear Fellow Legislators:

During the F irs t Session of the Th ir teen th  Alaska State Legislature, 
the House Community and Regional A ffa irs  Committee held extensive 
hearings on IIB172, the Municipal Code revis ion. Eight amendments 
have received Committee approva l. Some other amendments have been 
proposed to the Committee for consideration early in the Second Ses­
sion .

HB172 has many complex issues w ith in its scope. The House Communi­
ty  and Regional A ffa irs  Interim Committee has prepared a report 
covering this legislation and its h is to ry . The main purpose of th is 
report is to g ive a concise overview o f the b il l and its issues.

The previous veto by Gov. Hammond o f similar legislation was brought 
about by the addition of many well in tentioned, bu t problematical 
amendments from tho Floor. The cu rren t b i l l ,  IIB172, does not contain 
any o f those amendments. Many people b j l ie ve  that HB172 makes major 
alterations to T it le 29. In fact, the major revisions to T it le 29 have 
been passed th ru  separate legislation in the 1st Session o f the 13th 
Legislature. A t th is time, HT172 is an edit ing and c la r i fy ing bill to 
aid the municipalities of the State in accurate ly in te rp re t ing  T it le  29.

It is the Committee's desire to give each legislator adequate time to 
suggest any changes du r ing the Committee process. This report 
features the progression o f the bill and the proposals to be considered 
by the Committee. Any other ideas, comments and suggestions should 
be directed to the Community and Regional A ffa irs Committee as soon 
as conveniently possible. It is the feeling o f the In te r in ’ House Com­
munity and Regional A ffa irs  Committee Chairman t h a t  any other major 
am en dm en t s  s h o u l d  b e  d e a l t  with In s e p a r a t e  l e g i s l a t i o n .



The House Community and Regional A f fa irs  s ta f f has devoted much time 
to the preparation o f th is repo rt. I hope i t  is beneficial to you.

S incerely,

Representative MiloCM. F ri tz , M.D.
Interim Chairman
House Community and Regional A ffa irs  Committee



O f f e r e d  in the H O U S E  

TO: H B  172

A M E N D M E N T

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L  

A F F A I R S  C O M M I T T E E

P a g e  35, l i n e  4:

A f t e r  " r e q u e s t "  i n s e r t  "by a membe: o f  the g o v e r n i n g  b o d y "

P a g e  35, l i n e  5 

D e l e t e  " a n d "

P a g e  35, l i n e  6:

A f t e r  " r e q u e s t "  i n s e r t  "by a m e m b e r  of  rhe g o v e r n i n g  b o d y "

P a g e  35, l i n e  8:

D e l e t e  " . "  a n d  i n s e r t  ";"

P a g e  35, a f t e r  li n e  8:

I n s e r t :

"(4) a m u n i c i p a l  enmloj'je or  o f f i c i a l ,  o t h e r  t h a n  a m e m b e r  

o f  the g o v e r n i n g  b o dy, m a y  n o t  p a r t i c i p a t e  in a n y  o f f i c i a l  a c t i o n  in 

w h i c h  the e m p l o y e e  or  o f f i c i a l  h a s  a s u b s t a n t i a l  f i n a n c i a l  i n t e r e s t .

(b) If a m u n i c i p a l i t y  f a i l s  to a d o p t  a c o n f l i c t  of i n t e r e s t  

o r d i n a n c e  w i t h i n  180 days a f t e r  J u l y  1, 1983, the c o n f l i c t  of i n t e r e s t  

p r o v i s i o n  of  this s e c t i o n  is a u t o m a t i c a l l y  a p p l i c a b l e  to a n d  b i n d i n g

_ .-u „ *. „ i „• IIu p o n  t h a t  m u n i c i p a l i t y .
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Page 35, line 9:

Del ete "(b)" and insert "(c)"

^  I ^  | — o  Z lM
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S E N A T E  A M E N D M E N T

B y s e n a t e  c o m m u n i t y  & REGIONAL a f f a i r s  c o m m i t

SENATE BILL No, _ J  

HOUSE BILL No. ___

P a g e : 8 L i n e : 26

// t  s n  j-
Pg. 8 , line 26, after "council" insert:

"of a first class c i t y . "

(,z 3 sei
Pg. 29, line 8 , after "commission" insert:

"of seven elected members"

Pg. 29, line 14, after "be" insert:

"prepared by the petitioners and"

Pg. 29, line 14, delete:

"incorporation"

Pg. 29, line 15, following petition, insert:

"to incorporate a home rule municipality"

Pg. 63, line 7:

delete "bill" and replace with "ordinance or resolution"

delete "act" , and replace with "ordinance or resolution"

P g . 63 , line 26:

delete "act" , and replace with "ordinance or resolution"

delete "bill" and replace with "ordinance or resolution"

Pg. 64, line 15:

delete "bill" and replace with "ordinance or resolution"



m m

%

9. Pg. 82, line 18:

a f t e r  " e m e r g e n c y " ,  a d d  " s e r v i c e s " ,  a n d  

a f t e r  " c e n t e r "  add " u n d e r  A S  2 9 . 3 5 . 1 3 0 "

10. P a g e  85, l i n e s  4 a n d  5 -- s u b s e c t i o n  (c) is a m e n d e d  as f o llows:

(c) A  t h i r d  c l a s s  b o r o u g h  a c q u i r e s  an a d d i t i o n a l  p o w e r  to 
e x e r c i s e  in a s e r v i c e  a r e a  i n  a c c o r d a n c e  w i t h  AS  2 9 . 3 5 . 4 9 0 ( b )  
a n d  (c) [AREAS B Y  H O L D I N G  A N  E L E C T I O N  ON T H E  O U E S T I O N  IN W H I C H  
E A C H  P E R S O N  V7HO IS A  V O T E R  O F  T H E  B O R O U G H  M A Y  VOTE] .

11. Pg. 106, l i n e  9, a f t e r  " c a l c u l a t e "  insert:

"at the r a t e  of one p e r c e n t  p e r  m i l l "

12. Pg. 106, line 10 a n d  11, d e l e t e :

"at the r a t e  of one p e r c e n t  p e r  m i l l "

13. P a g e  182, li n e  1 -- f o l l o w i n g  " g e n e r a l  law", delete:

" f i r s t  or s e c o n d  c l a s s "

SB 1 SENATE C O M M U N I T Y  A N D  R E G I O N A L  A F F A I R S  Page 2



y ou, f r o m  th e  L e a g u e ,  u p o n  it's 

C o m m e n t s  and q u e s t i o n s  f o r  the i

R E P R E S E N T A T I V E  F R I T Z  and 

R E P R E S E N T A T I V E  M I L L E R ,  (NP)

FROM: . EVE FOX
C&RA COMMITTEE STAFF 'cf-

DATE : ? }  N O V E M B E R  8th, 1983

RE: .‘.. I N T E R I M  D R A F T  R E P O R T  and A K  M U N I C I P A L  L E A G U E  C O N V E N T I O N

E n c l o s e d  is a c o m p l e t e  copy, i n c l u d i n g  s u p p o r t  d o c u m e n t s ,  of the H o u s e  

C o m m i t t e e  on C o m m u n i t y  an d  R e g i o n a l  A f f a i r s  i n t e r i m  d r a f t  report. F i n a l  

c o m m e n t s  of the d r a f t  re p o r t are f o r t h c o m i n g  f r o m  L e g a l  S e r vi c e s ,  the 

A l a s k a  M u n i c i p a l  L e a g u e ,  the D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  

A f f a i r s ,  L e g i s l a t o r s ,  and l e g i s l a t i v e  staff. T h e s e  f i n a l  c o m m e n t s  are 

e s s e n t i a l  in o r d e r  for the a b o v e  i n s t r u m e n t a l i t i e s  to d r a w  a c o n s e n s u s  

and p r e p a r e  for the iss u e s  that w i l l  be d i s c u s s e d  by c o m m i t t e e  m e m b e r s  

d u r i n g  the u p - c o m i n g  l e g i s l a t i v e  session.

I n  p r e p a r a t i o n  for the u p - c o m i n g  l e g i s l a t i v e  sessi o n ,  the A l a s k a  M u n i c i­

pal L e a g u e  h e l d  it's 33rd a n n u a l  c o n v e n t i o n  h e r e  in J u n e a u  d u r i n g  the 

w e e k  of N o v e m b e r  2nd, w i t h  p r i m e  e m p h a s i s  p l a c e d  on the 1984 draft 

p o l i c y  s t a t e m e n t  c o m p o s e d  by the L e a g u e ' s  L e g i s l a t i v e  C o m m i t t e e  and 

D i r e c t o r s  (copy o f  p o l i c y  s t a t e m e n t  and c o n v e n t i o n  a g e n d a  e n c l o s e d ) .

D u r i n g  M o n d a y ,  T u e s d a y ,  and W e d n e s d a y  of the c o n v e n t i o n ,  I a t te n d e d  the 

f i n a n c e  o f f i c e r s  m e e t i n g s .  T h e s e  m e e t i n g s  c o v e r e d  a w i d e  a r r a y  of 

p o l i c y  i ss u e s  fro m  tlie p e r m a n e n t  fund, to b o n d  c a p a b i l i t i e s  of m u n i c­

ipa l i t i e s ,  to sch o ol  f o u n d a t i o n  formula, to m u n i c i p a l  a s s i s t a n c e  a n d / o r  

r e v e n u e  sh a ring, etc.. On T h u r s d a y  m o r n i n g  I a t t e n d e d  the L o c a l  G o v e r n­

me n t  P o w e r s  P o l i c y  m e e t i n g  w h i c h  co v e r e d  s e v e r a l  p o l i c y  a r e a s  such as 

c o m m u n i t i e s  u p g r a d i n g ,  p r o g r a m s  that a s s i s t  c o m m u n i t i e s ,  and the q u e s­

tion of c o m m u n i t i e s  o p t i n g  out of b e i n g  o r g a n i z e d ,  etc.. D u r i n g  the 

a f t e r n o o n  I a t t e n d e d  the E c o n o m i c  D e v e l o p m e n t  P o l i c y  m e e t i n g . Th i s  

m e e t i n g  c o v e r e d  n u m e r o u s  r e g i o n a l  and s t a t e w i d e  e c o n o m i c  a c t i v i t i e s  and 

p o l i c i e s  therein. On F r i d a y  I a t t e n d e d  the C a p i t a l  P r o j e c t s  - S t a t e  and 

L o c a l  P r o g r a m s  m e e t i n g  w h e r e  m e m b e r s  of the G o v e r n o r ' s  c a p i t a l  p r o j e c t s  

m i n i  c a b i n e t  s p o k e  on the r u le s  for r e q u e s t i n g  c a p i t a l  p r o j e c t  f u n di n g  

t h r o u g h  the G o v e r n o r  for FY'85, g u i d e l i n e s  for p r i o r i t i z i n g  pro j e c t s , 

and the p r o g n o s i s  fo r  f u n d i n g  levels.

N u m e r o u s  c ha n g e s ,  a dd i t i o n s ,  and d e l e t i o n s  w e r e  p l a c e d  on the p o l i c y  

d r a f t  d u r i n g  the m e e t i n g s  by d e s i g n a t e d  c o m m i t t e e  m e m b e r s  of the L e a g u e  

and w e r e  v o t e d  u p o n  b y  all a t t e n d i n g  d e l e g a t e s  d u r i n g  the b u s i n e s s  

on N o v e m b e r  5th (the f i n a l  1984 p o l i c y  s t a t e m e n t  w i l l  be s ent to

s o m e t i m e  b y  N o v e m b e r  1 8 t h ) .

e C o m m i t t e e  on C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  i n t e r i m  d r a f t  r e p o r t  are b e i n g  r e c e i v e d  b y  R e p r e s e n t a t i v e  

F r i t z ' s  offi c e , H o u s e  C o m m i t t e e  on C o m m u n i t y  and R e g i o n a l  A f fa i r s ,  500

V- ’ ' .
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"L" S t r e e t ,  S u i t e  301, A n c h o r a g e ,  A l a s k a  99501, 277-9569. Y o u r  s u g g e s t­

ed c h a n g e s  w i l l  be r e v i e w e d  and p o s s i b l y  i n c o r p o r a t e d  into th e  d raft 

r e p o r t ,  th e  r e s u l t  b e i n g  the f i n a l  c o m m i t t e e  i n t e r i m  report. T h e  final 

r e p o r t  w i l l  b e  se n t  to the p r i n t e r s  and f i n a l  c o p i e s  s e n t  to H o u s e  C & R A  

c o m m i t t e e  m e m b e r s  and the b e l o w  l i s t e d  -persons p r i o r  to the 1984 l e g i s­

la t i v e  se s s i o n .

cc: G i n n y  C h i t w o o d ,  A l a s k a  M u n i c i p a l  L e a g u e
.v- , .

T a m a r a  Cook, L e g a l  S e r v i c e s  

Mr. B r e w e r ,  H o u s e  J u d i c i a r y  C o m m i t t e e

D o u g  G r i f f i n ,  D e p a r t m e n t  of C & R A  

C a r l  N e l s o n ,  H o u s e  M a j o r i t y  O f f i c e
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