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the transfer, to include, but not be limited to, feasibility studies, transfer of funds and

control, transfer of assets, and resolution of disputes.
B. ASSEMBLY/COUNCIL-SCHOOL BOARD RELATIONSHIPS

The League supports legislation to clarify assembly/council-school board relationships and
opposes legislation which would diminish assembly/council authority in education matters.

C. PUBLIC COMMUNICATIONS

1. Education by Satellite: The League encourages state and federal governments to improve
satellite communication facilities for education in the state. The telecommunications system
should provide a harmonious balance of instruction for student-teacher interaction.

2. Televising of Legislative Sessions: The League urges full funding of the limited tele—
vising of legislative sessions to assure that the general public has the greatest access
possible, not only to floor sessions, but also to major committee hearings and teleconferencing,
but not to interfere with the normal state satellite program.

PARI 111
PUBLIC SAFETY

A. ALCOHOL/DRUGS

1. Public Intoxication: The League supports legislation which wouM amend the State
Alcoholism Act to include public intoxication as an offense so as to provide the court with
alcoholism treatment as an alternative to incarceration in order to provide a measure of control
in the initial phase of rehabilitation and, additionally, to streamline the process of involun—
tary commitment within the State Alcoholism Act.

2. Alcohol A Substance Abuse and Domestic Violence: The League recognizes the serious
individual and public safety problems that exist in all communities in Alaska as a result of
alcohol and substance abuse and domestic violence. It supports the enforcement of the Domestic
Violence sections of Title 9, Code of Civil Procedure (AS 09.55.600 - AS 09.55.5A0) in all parts
of the state as a public safety priority. It further supports financial support for shelters
and programs within communities to meet the needs of "ictims. The League further supports the
establishment and utilization of mandatory rehabilitation programs for offenders in domestic
violence cases as an alternative to incarceration.

3. Drug Enforcement Units: Recognizing the state-wide and interstate nature of narcotic
and dangerous drug traffic, the League recommends full state support of state-wide and metro—
politan drug enforcement units.

B.. PURL1C SAFETY TRAINING

1. Local Safety Training: The demand for trained competent local police and fire depart—
ments 1is accelerating throughout Alaska. The League urges the Legislature to assure that full-—
time and volunteer police, fire, and emergency medical personnel throughout the state have
access to adequate facilities and program resources for training of local safety people and to

2. Public Fire Education and Arson Investigation: The League urges the state to establish
a comprehensive public fire education program and a comprehensive statewide arson investigation



program, through the state fire marshall"s office, that will utilize professionally trained fire
educators. n
- yjr?

3. Village Public Safety: The League supports the Village Public Safety Officer Program to
include all village communities in Alaska. The League further supports the continuation and
expansion of the VPSO Program, which constitutes the only access to law and order available
within small rural communities. The League urges the Legislature to ascertain that adequate
funding continues to be made available to provide for the salaries, support, and training of
these officers.

C.- OOIIKT SYSTEM
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1. Use of TV Capacity; The League encour-.g"s the Court System to make maximum use of TV
capacity for arraignment, grand jury, and similar court functions to release the burden on
highly trained public safety personnel.

2. Judicial Presence: The League supports the funding of a judicial system that would
assure the presence of a judicial officer in each commy-tity in the state when the need arises.

D. STATE ASSISTANCE PROGRAMS

1. Police Standards Council; The League supports full state funding for the Alaska Police
Standards Council to provide the training necessary for municipal police officers to meet the
requirements of the Police Standards Act and recommends increased funding to the Council for
specialized police training programs.

2. Detentlo:. Costs: The League recommends that costs associated with prisoner care and
prisoner transportation be borne by the state. When a municipal police officer makes an arrest
for a /iolation of either a state or municipal law, the state should assume the legal and
financial responsibility for the prisoner as soon as the prisoner is presented to a magistrate
or a correctional facility.

3. Civil Defense: The League supports full state and federal funding of civil defense and
emergency preparedness activities, particularly in regards to emergency communications, medical
and food supplies.

A. Fire Fighting Equipment: The League supports full funding for basic fire fighting
equipment which meets minimum Insurance Services Office (1S0) or state criteria for small Alaska
cities and fire service districtf.

E. CORRECTIONS FACILITIES

1. Short Term Detention: Recognizing that corrections is a state function, the League
urges the state to fund the construction and operation of short-term detention facilities within
local communities, or pay the cost of construction of new facilities to local communities and
contract with local communities for the care of prisoners.

2. Long-Term Maximum Security: Recognizing thur the determinate sentencing provisions of
the State Crime Code will increase the volume of long-term state prisoners and the fact that the
Federal Correctional System which currently houses this state®"s long-term prisoners has reduced
its level of prisoner acceptance from the state, the League urges the immediate funding and
construction of a long-term maximum security correctional facility within the state.



F. ANIMAL CONTROL

The League requests an amendment to Prohibited Use of Decompression Chambers sections of
Title 3, Agriculture and Animals (AS 03.60.005) to state that the use of decompression chambers
shall be regulated by the Department of Environmental Conservation. DEC regulations shall
contain all the information necessary to ensure the humane disposal of animals.

PARIT 1V
LAND USE

A. LOCAL OPTIONS

m.
The League feels strongly that laws pertaining to the powers of local planning and zoning

must allow for the greatest flexibility at the local level.

B. LAND SELECTION

1. Easements: The League urges modification of state statutes which encourage the
undesirable, practice of blanketing all waterways within municipal selections with reservations
for public easements and unnecessarily encumbering patents with undefined easements. The

League, however, supports the policy of preserving needed specific rights-of-way and easements
which provide for present and future public access.

2. Conveyance and Land Use: The League urges (A) immediate conveyance of native and state
lands presently identified and jointly agreed upon for selection, and ($ the state move
expeditiously to convey lands to municipalities with the least amount of encumbrance and
restrictions. The League encouragefej~fundinc of a cooperative intergovernmental land use
planning commission to expedite land conveyance that considers municipal, state, and federal
lands affected by the land selection process.

3. Energy Project Sites and”Rights-of-May: The League urges the state selection of poten—
tial hydroelectric and alternative energy project sites by providing headwater rights, sites for
dam sites, corridors for water and electric transmission lines, power houses, associated sub-—
stations, and all attendant facilities. Xbe-Le*gufi”®iK-h<H”uppari”thh-pTtrsErv.Trron~of~righes-
ofiuay— acr-oss— a 14— land— selected— and— el-ass-i-Li-wl—-for—-the—purpose of providing fxn— future®
xuMvczj-nr.t<nn of puhl <r ...irrpz.i-nf V.iH mir—t-ype-K .

A. Fish Ladder and Hatchery Sites: The League urges that potential fish ladderAind fish
hatchery sites be selected by the state. The sices would be those identified by the FRED
division of ADF&G and aquaculture organizations, formally organized within the State of Alaska.

S- A\-
C. HISTORIC AND RECREATION SITES

1. Monuments & HIscorlc Sites: In order to help municipalities to retain as much as
possible of Alaska®"s colorful and historic post, the League supports continuation of a state
matching grant program and funding for acquisition, maintenance, and rehabilitation of
monuments, historic sites, and rights-of-way.

2. Outdoor Recreation Sites; In order to help municipalities to provide local outdoor
recreation sites, the League supports the establishment of a state matching grant program to be
used to assist in the cost of projects initiated by communities to acquire, develop, or extend
local outdoor recreation sites and facilities.



3. Recreational Opportunities: Since many of Alaska®"s citizens recreate outside of local
government jJurisdictions in which they reside, the League urges the state to exercise its
responsibility to provide a broad spectrum of recreation opportunities for all Alaskans. The
League strongly supports adequate funding for improved development and maintenance of accessible
parks, recreation areas, and trails.

D. COASTAL MANAGEMENT
V3 *  f
1. Local Control; The League supports continued and maximum Jlocal control in the
development, ma®".agement and implementation of coastal planning and policies.

2. Extra-Territorial Planning: The League supports the concept of "extra-territorial™
planning by municipalities in the unorganized borough with statutory provisions topermit the
Alaska Coastal Policy Council to adopt the "extra-territorial™ planning as part of the Alaska
Coastal Management Program, provided that the planning process allows for participation and
comment by all affected private and quasi-public parties and is mutually agreed on by affected
local governments, until such time as a resource district plan is adopted.

3. Agency Review of Local District Programs: All state and federal agency comments and
recommendations must be made expeditiously by these agencies prior to Jlocal government
conceptual approval of the district plan.

A. Coastal LeasingThe League discourages the state from pursuing oil, gas, tideland, or
mineral leasing activity in a coastal area until a local coastal management plan is in effect or
the deadlines for establishment of that plan have expired.

Financial Support; The League encourages state financial support of the Alaska Coastal
Management Program.

E. SUBDIVISIONS

1. Proof of Approval: Subdivision of landis a major factor in community development,
creating patterns which have long lasting effects. Although present legislation clearly
recognizes the need for regulation of subdivisions, means of enforcementare inadequate. The
League supports legislation which would require proof of approval by local authorities prior to
the filing of an Instrument, including those filed by the state, which would change the
boundaries of land and prior to any judicial partition of real property.

2." Compliance with Local Ordinances: The League urges passage of legislation which
requires the State of Alaska to comply with all local subdivision ordinances and regulations in
connection with state land disposal programs. The state should meet the same local requirements
Imposed on private citizens.

F. STATE LAND DISPOSAL
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1. Improvement FundingRecognizing the pressure onboth state and municipal governments
to dispose of land, the League supports acooperativeeffortby Che state andmunicipalities to
dispose rf land in a continuous and orderly manner. The League also supports state funding to

provide planning grants, funds for necessary access roads, survey costs for land scheduled for

2. Mamhted Programs: The League continues to oppose any state mandated program regarding
disposal of municipal selected land relative to timing, size, or use.



3. Compliance with Municipal Planning: The League supports state legislation or adminis"
ration policy which would require state land disposals to recognize local planning efforts, such
as comprehensive plans and coastal management plans, including existing or planned municipally
approved trails, by means of right-of-way dedication.

PART V
TRANSPORTATION, DOCKS, AND PORTS

A. TRANSPORTATION PLANNING

1. DOT/PF Reorganization: The League supports the further regionalization and localization,
where appropriate, of .he Department of Transportation and Public Facilities to increase local
knowledge and efficiency of the department.

2. Rights-of-Way: With the difficulty in acquiring public rights-of-way throughout the
state, primarily due to different land classification and ownerships, the League supports the
identification of adequate corridors for construction for public access through such lands and
early acquisition of adequate rights-of-way.

3. Transportation Systems: (a) The League continues to support state planning for a state
transportation system comprised of marine and land highway components. This system would
embody: (1) shorter ferry runs between communities with extensions to the land highway system
and by the utilization of high speed ferries and end-loading vessels with more frequent ferry
service with minimal on-board facilities for passengers, and (2) transportation of freight by
surface, water, and air and to include specific provisions addressing the needs of individual
communities for docks, dredging, and riverbank stabilization, with priority consideration to
communities not connected to the state"s highway or rail system.

(L) The League urges the review of all transportation resources within a community in the
development and support of transit programs to meet local mobility needs.

[*. Ports and Harbors: SinceAlaska“s economy depends heavily upon ocean and inland water
shipping, fishing, and other marine travel, the League finds the existing port and harbor grant
programs to be inadequately funded and urges expansion of these programs. Major port and harbor
facility plans should be prepared and developed consonant with the municipalities® plans.

B. SURFACE TRANSPORTATION

1. Railroad System: The League supports efforts towards an expanded and improved railroad
system to better serve all areas of Alaska, including, but not [limited to, extension to
additional tide-water ports, and to link the State of Alaska with Canodian rail facilities. The
League supports the transfer of the Alaska Railroad, including all present and future needed
rights-of-way.

2. Highways and Trails: a. The League supports implementation of a scheduled maintenance
program encompassing the entire Alaska primary road system.

b. Since the Alaska economy depends on the existence of transportation routes, the League
supports the continued use and expansion of the state highways and trails systems. In view of
the increased use of bicycles, the League urges that new state roads and state road
construction, whenever feasible, have provisions for safe use by bicyclists and pedestrians.



C. The League urges that a program of permanent trail marking be established and funded by
the state.

C. AIR TRANSPORTATION

1. Construction Assistance: The League supports an equitable approach to state construc-—
tion assistance for all airports and supports the concept of continued expansions and upgrading
of airports, airport facilities, and air navigational aids in Alaska. The League urges the

state to provide increased levels of funding to provide for these facilities.

i.2. Maintenance: The League supports the adequate funding and maintenance of airports, in—
cluding dust control measures when appropriate.
Slotel . ‘v
3. Air Service: The League strongly recommends the State of Alaska maintain the. level of
essential air service established in the deregulation act for Alaska communities to maintain the
provision that allows these communities to be served by large (jet) aircraft.

A. Land Transfer: The League supports transfer to municipalities of federal and state lands
to provide for needed construction and expansion of municipal airport facilities and operations.

D. MARINE TRANSPORTATION

1. Citizens Advisory Committee: The League supports creation of a marine highway citizen"s
advisory committee to develop an action plan for correcting maintenance, scheduling, reser—
vations, and personnel attitude problems and for implementing a program of major and minor
in-state ferry maintenance.

2. Expansion of the Alaska Marine Highway: With the ongoing development of natural re—
sources in Alaska, the League supports legislation which will expand the Alaska Marine Highway
to Western Alaska and 1improve transportation to tie the Central Alaska ports in with the
Aleutian Alaskan ports, and further supports the expeditious procurement of a number of approp-—
riate ocean going vessels to accomplish the expansion of the Alaska Marine Highway System.

3. Efficiencies in Operation: The League supports efforts to provide efficiencies in the
operation of the Alaska Marine Highway System providing these efficiencies are based on publicly
available economic and technical data. However, the League strongly objects to any reduction in
existing marine highway systems and strongly urges community input be required prior to estab-—
lishing marine highway rates, schedules, and operational changes, and requests public input for
studies affecting the operation of the Alaska Marine Highway System be solicited on a state-wide

basis.

A. Jones Act: The League urges the state join in requesting modification of the Jones Act
limits on the time permitted and number of port calls in Alaska by foreign bottom ships.
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5. Shipping Corridors: The League requests that the State of Alaska support mandatory
shipping corridors within Alaska waters whenever Jlocal communities request such mandatory
shipping corridors.

6. Acquisition: The League supports transfer to municipalities of federal and state lands
to provide for needed expansion of municipal port facilities and operations.



PART VI
UTILITIES

A. STATE REGULATION

1. Grants and Loans for Services; The League supports continued funding which would make
available to the various essential utilities in the State of Alaska direct grants and/or low
interest loans in ori".er that they may meet the needs of the citizens served by the utilities.

2. APUC: The League supports the current statutory exemptions which allow municipal
utilities to operate in the best interest of the consumer public without regulation by the APUC.

3. Grants /ind Loans for Energy Sources: The League supports the concept of direct grants
and low interest loans from state funds for the conslruction of conventional and alternative
energy sources, 1including fossil, hydroelectric, geothermal, wind power, and other means, and
for the exploration of alternative energy sources, in order that rates paid by the Alaska
consumer for these necessary services may be set at a reasonable level.

4. Acquisition: In order to eliminate service area conflicts between municipalities and
utilities, the League supports legislation which would allow municipalities to acquire the
facilities of a utility under specific terms which would fairly compensate the utility.

5. Utility Relocation Costs: The League opposes any effort to shift to municipalities the
cost of all non-municipal utility relocation within existing rights-of-ways associated with
municipal street work.

B. WATER, SEWER, AND SOLID WASTE

1. Clean Water Act: Amendments were passed by the US Congress to allow exemption to the
Clean Water Act with respect to sewage disposal in marine waters with sufficient fluctuation.
The League opposes any federal regulation for implementing Section 301(h) of the Clean Water Act
which would unduly burden the Alaska community in receiving these exemptions.

2. Construction Grant Program: The League strongly endorses the concept of the state
paying at least 75% for sewage, solid waste facilities, and water systems constructed by munici—
palities under the State of Alaska Construction Grant Program and that the replacement of
out-moded systems be grant eligible in the same manner a3 the installation of new systems. The
League strongly supports appropriation levels to meet statewide needs.

3. General Fund Support: The League endorses an amendment to federal law which would allow
general fund support from the State of Alaska and municipalities for operation of sewage treat—
ment facilities.

4. Rural Facilities: The League strongly urges the state, through the Department of
Environmental Conservation, to assess the needs of rural communities and service districts for

adequate and appropriate water treatment and waste disposal facilities, including the need for
operator training and assistance with facility maintenance.

PART VII
MUNICIPAL ELECTIONS

A. PLURALITY

The League strongly supports legislation which would permit a municipality to opt out of



the 40% plurality requirement for election to office and which would clarify the 40% rule for
municipalities that continue to use it.
* fitt
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B. POLL HOURS

Experience has proven that extension of polling hours has not increased voter turnout and

has been costly. The League, therefore, opposes legislation whichwould expand the hoursbeyond
the present 8:00 a.m. to 8:00 p.m.
vU\ u .. V. . ..
C. REGISTRATION  Mi
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1. State Voter RegistrationThe League opposes legislation which would eliminate or erode
the state registration system andsupports efforts to improve theprocessingand qualityof the
state voter registration system.

2. On-Line Computer Access: The League supports state funding to promote immediate on-line
computer access for the election supervisor offices of Juneau, Fairbanks, Anchorage, and Nome.

D. ADMINISTRATION

The League strongly supports legislation which consolidates all functions pertaining to
elections, conflict of interest, and campaign disclosure into one agency.

E. DISCLOSURE RESTRICTIONS

The League opposes imposition upon local governments of campai; and financial disclosure
restrictions. The League urges the Legislature to review the laws and make the reporting
requirements less onerous than presentl> in effect. The League specifically supports legis—
lation which would exempt from campaign disclosure and/or financial disclosure elected or
appointed advisory boards as defined in the Services Areas section of Title 29, The Municipal
Code (AS 29.63.090).

F. VOTER QUALIFICATION

The League supports legislation that would allow a municipality, by ordinance, to require
persons to be state registered voters in, and residents of, the precinct, district, or service
area in which they seek to vote.

G. QUALIFICATION FOR ELECTIVE OFFICE

The League supports legislation that would include provisions in Title 29, the Municipal
Code and Title 14, the Education Code for municipalities to set qualification for all elected
municipal officials including school board members.
r r . . _e . e -
H. TITLE 29 REVISIONS

1. Signature Requirements: The League supports legislation which would clarify the
Initiative and Referendum sections of Title 29, the Municipal Code (AS 29.28.070(b)) to specify
that signature requirements for petitions bebased upon the last regular municipal election held
just preceding the date of first circulationof the petition.

2. Recall: The League supports legislation amending the Recall sections of Title 29, The

Municipal Code (AS 29.28.070) to provide .hat the number of signatures required to initiate a
petition for recall be 35% of the number of voters voting in the last regular municipal election
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for that office regardless of population of the municipality, and to make recall procedures
clearer, including provisions to make the grounds more specific.

PARL VIII
LOCAL GOVERNMENT POWERS

A. LOCAL AUTONOMY

1. Effective Local Government: Because certain restrictions currently exist in the Alaska
Statutes which impede effective independent local government, the League supports legislation
which would promote more effective and independent local government in all organized boroughs
and cities, and opposes any legislation which unduly restricts local government operations.

2. Lobbying; The League supports the continued exemption of municipal officials and
employees from the lobbying reporting requirements under the Lobbying sections of Title 24, the
Legislative Code (AS 24.45).

3. Anti-Trust Laws; The League supports legislation at both the state and federal levels
placing municipalities in an equal posture with state governments with respect to federal anti-—
trust laws.

4. Enforcement of Municipal Ordinances; The League opposes state restriction on enforce—
ment of municipal ordinances and supports legislation clearly establishing local autonomy in the
creation of mandatory sentences and other remedies for violation of local ordinances.

5. Public Records: The League supports legislation ensuring that local governments are
free to adopt, through ordinance or resolution, their own policies and procedures concerning
local public records.

6. Utility Regulation: The League endorses the return to municipalities of the authority
toregulate all utilities, other than co-op utilities and utilities that have opted out of the
Alaska Public Utility Commission (APUC) regulation, within their jurisdiction to the extent not
regulated or specifically exempted from municipal regulation under state law,

7. Interest on Retalnage: The League supports repeal of the application to municipalities
of the Public Construction Contract Payments section of Title 36, Public Contracts Code (AS -
36.90.001) relating to payment, of interest on retainage on construction contracts.

8 . Eminent Domain; The League strongly supports legislation amending the Prerequisites to
Taking of Private Property section of Title 9, Code of Civil Procedure (AS 9.55.270) to create a

rebuttable presumption that the choice of the condemning authority hasbeen made in
compatible with the greatest public good and least private injury.

9. Local Construe.-on; Local governments should have autonomy to administer local
construction projects. Title 36, the Public Contracts Code should be amended to permit local

governments to establish their own notice, reporting, and prevailing wage requirements for local
construction.

P. PUBLIC EMPLOYEE LABOR RELATIONS

1. Alaska Public Employees Labor Relations Act: The League strongly opposes any legis—
lation which would force municipalities to be subject to the provisions of the Alaska Public
Employees Labor Relations Act. The League opposes just as strongly any legislative efforts to

amanner



dictate the provisions of local public employees labor relations ordinances. The League
supports legislation to allow each municipality at any time to reject or withdraw from the terms
of the Alaska Public Employees Relations Act.

2. Binding Arbitration; The League opposes legislation imposing binding arbitration on
local governments. Such legislation would hinder local governments®" ability to determine their
personnel costs and prevent local governments from having complete control of determining the
local tax rate.

C. CLASSIFICATION OF MUNICIPAL GOVERNMENTS

The League urges the Legislature to address the classification of municipal governments,
including the organization of the unorganized borough.
D. TRIBAL/LOCAL GOVERNMENT RELATIONS

The League supports and encourages efforts on the part of the Legislature and other con—
cerned parties to address tribal/local government relations. A
E. TITLE 29 REVISIONS

1. Fundamental Elements; The League encourages theGovernor and Legislature to recognize
the significance ofthe effort to revise Title 29, the Municipal Code and the importance of
maintaining this legislation in a basic form and of insuring that thelegislation contain only
the fundamental elements and guidelines for a basic municipal code.

2.0ther Proposals: The League requests other proposals which would constitute a or
policy revisions or innovations 1in the function of local government be considered in separate
legislation which, 1if approved, would be incorporated into Title 29once the revised basic code
has ten a d o p t e d soppOt,14 0 tto fI=

PART IX
RESOURCES
A. NON-RENEWABLE

1. Oil and Gas Policy: The League supports a clear policy for gas and oil encouraging the
exploration, production, and processing of state royalty oil and gas within Alaska with due
consideration for local municipalities.

2. Energy Efficiency: (a) The League urges the federal government, the State of Alaska,
and League members to design, construct, and use their facilities with an emphasis on energy
efficiency, as a part of life cycle cost considerations.

() The League urges regionalized studies by the state recommending changes 1in building

codes which would achieve maximum cost effective energy savings over the Ilifetime of new
facilities.

3. Coal; In consideration of having a diversified, dynamic Alaska mineral 1industry and
recognizing the current importance of petroleum products for energy production and the potential
for a considerable coal export market, the League urges the state to vigorously encourage the
development of Alaska®s coal resources by private industry.



4 . Mineral Policy: The League strongly urges the administration and legislature to estab—
lish a clear mineral policy to encourage resource development and in-state ore concentration

and/or reduction.

5. Gas Llqul ds: The League strongly supports optimum use of gas liquids as feed stocks for
in-state petrochemical development, with coal or other energy sources to be used for the pro—
cessing.

6. Site Reclamation: The League enccurages the state and federal agencies to vigorously
enforce reasonable and best use of regulations for the reclamation of mined areas.

7. Alternate Fuels: The League strongly supports the use of alternate fuels (compressed
natural gas), as a substitute to gasoline or diesel in areas where it is feasible.

3. RENEWABLE

1. Development and Processing Policy: The League requests that the executive and legis—
lative branches of the state establish a policy strongly encouraging the development and
processing of renewable resources in Alaska, and through appropriate 1inventory and management
practice:? make all renewable resources available for development and processing on a sustained
yield basis. The League encourages a federal/state policy requiring out-of-state and foreign
processors to comply with federal and state regulations.

2. Study and Development; The League requests the executive and legislative branches of
the state to accelerate the study, research, development, and marketing of Alaska®s renewable
resources.

3. Fisheries: (a) The League supports legislation for the development of aggressive
and substantially accelerated marketing studies and market development for Alaska®"s seafood
industry, with emphasis on a quality assurance program.

(b) The League requests the State of Alaska take a stronger stance in negotiating with
respect to salmon interception treaties with foreign nations as well as negotiations with the
North Pacific Fisheries Management Council with regards to salmon harvest quotas. The League
urges the state Co carefully evaluate, identify, and attempt to minimize the negative economic
impact to communities caused as a result of these negotiations.

(c) The League urges the state to provide adequate funding for the full operation of viuble
FRED hatcheries and continue to support end provide sufficient loans to regional non-profit
aquaculture associations for expansion of their programs.

(d) The League encourages the state to support modification of the Fisheries Management Act
(FMA) so that the North Pacific Fisheries Management Council has a greater representation of
Alaskan delegates.

(e) The League urges the State of Alaska to take a stronger stance in negotiating with the
North Pacific Fisheries Management Council 1in opposition to the proposed share-quotn system in
the halibut fishery.

A. Agriculture: The League supports state encouragement of agriculture through farmland
preservation and opening up of new agriculture lands, with adequate road access within a farm
area and by encouraging the development, processing, and marketing of Alaska agriculture
products.



C. HUMAN PESOURCES

1. Alaska Hire: The League supports and encourages, within the confines of the consti—
tution and human resource limitations, any efforts on the part of the Governor and the Legis—
lature to implement an Alaska hire policy particularly within state government.

2. Resources of Institutions of Higher Learning: The League encourages the Legislature and
Administration to use both human resources and technical resources of the institutions of higher
learning inside the state over institutions outside the state.

3. Training Incentives; The League supports the development of incentives that would en—
courage contractors and other employers to train and apprentice local workers and encourage
their employment.

u. Day Care; The League supports state funding for day care at a sufficient level to
insure that a high standard of day care is available to Alaska families who desire day care
and pre-school services.

D. PLANNING

1. Resource Development Projects: The League supports resource development and funding
policies which provide that state assisted resource development projects substantially impacting
communities should be approved by the municipalities.

2. Waste Disposal: The League encourages the state to maintain high standards concerning
waste disposal from processing of all resources.

3. Cooperative Planning: The League recognizes the many of the state"s most valuable
resource lands are already under private control through mining claims, leases, and conveyances
pursuant to the Alaska Native Claims Settlement Act. Thus, in furtheringits goals of both
resource development and the protection of Alaska®s environment, the League urges meaningful,
cooperative planning between the state, municipalities, and appropriate private parties,
particularly Alaska Native Corporations.

PART X
ECONOMIC DEVELOPMENT

A. IMPACT

The exploration, development, a-d industrial utilization of renewable and non-renewable
resources, both 1inside and outside municipal boundaries, creates a substantial and immediate
impact on the need for municipal facilities and services which exceeds the financial ability of
most municipalities to meet in the short period of time available to hove such facilities and
services operational. The League urges adoption of legislation which would provide financial
assistance to municipalities which are facing such impacts. Such legislation needs to establish
criteria for Impact assistance with appropriate trigger mechanisms to activate such assistance.

B. [INCENTIVES

1. Resources: The League supports legislation thct will aid in ths exploration, develop—
ment, and in-state processing of Alaska"s raw materials and vast mineral wealth, and urges the
sta.c to provide incentives to those industries engaging 1in in-statc primary and secondary
processing of Alaska®"s resources.



2. Economic Development: lhe League urges Chat legislation be enacted to allow local
municipalities to adopt and implement 1incentives for economic development, such as economic
development corporations and tax increment financing authorities.

3. Permanent Fund: The League supports maximum investment of the Permanent Fund in the
state.

C. PAPERWORK REDUCTION

The League supports a reduction of state regulations requiring redundant reports for small
business and local governments.

D. LOANS

1. State Funding: The League supports the continued state funding for small business
loans. The League also supports the Alaska Industrial Development Authority concept where
appropriate, but recognizes as well a need for smaller businesses and projects to obtain
funding, and most importantly, the inclusion of working capital providing lower interest rates
and more flexibility in its application process and provisions.

2. Financial Institutions: The League supports a program to educate the lending institu—
tions so as to expedite loans to small businesses. The League encourages the administration to
revamp current Alaska Industrial Development Authority policy to encourage greater service on
the part of local financial institutions, where the business loan needs of smaller communities
are not being met.

E. TOURISM DEVELOPMENT

The League recognizes the importance of tourism to the economy of the State of Alaska and
encourages 1increased assistance to municipalities for tourism promotion and attraction programs,
especially within the Visitor Information Center and Tourist Attraction Development Grant
Programs administered by the Division of Tourism.

F. BONDED INDEBTEDNESS
The League supports the adoption of Ilegislation which would raise the level of bonded

indebtedness for the Alaska Municipal Bond Bank tc $300 million and approve a suitable level of
bonded indebtedness for revenue bonds.



There are currently three procedures 1in practice within the state
regarding taxation of motor vehicles. When the present statute
[AS 28.10.411 (d)] was written, it took into account only one of
those practices, leaving the other two as problem areas.

In the case where a municipality has opted to have the state collect
taxes on motor vehicles for the municipality, the senior citizen is
exempt, and the municipality is reimbursed. That is the way the
program was 1intended to work.

One of the problems occurs in a municipalities where a local
property tax is levied on motor vehicles. Based on the current
statute, the State reimburses those municipalities. However, Title
29 presently does not allow the municipalities to exempt Seniors,
therefore the Senior pays the tax and the State "reimburses" the
municipality, producing a double payment.

The second problem occurs 1in municipalities which do not tax motor
vehicles. Under the current statute, th< state reimburses those
municipalities for revenues which they might have lost had they
assessed and exempted the motor vehicles.

Currently, the Seniors complete an exemption form when they buy
their license plates. That form is forwarded to the Department f
Community and Regional Affairs, and the affected municipality is
subsequently reimbursed based on the schedule located in AS
28.10.431 (b).

The following suggested language would correct the problems which
exist under current law and would allow the State to continue with
the current very simple and inexpensive administrative procedure.

AS 28.10.411 (d) The state shall reimburse a municipality for
revenues lost to it under (c) of this section. The payment
shall be an amount equal to the tax levied under AS 28.10.431
(b) for each vehicle for which a senior citizen exemption form
is approved.



Speaker of the House of Representatives st ot

Juneau. Alaska 99811
Official Business (907) 405-3720

February 4, 1983

Mr. Wayne Mabry

Ombudsman

Municipality of Anchorage
Pouch 6-650

Anchorage, Alaska 99502

Dear Wayne:

Thank you for your recent letter regarding the lack of
clarification in statutes and case history as it refers to
recall petitions. I am aware of the recent problems this has
caused in Anchorage and can appreciate the position you have
been put in.

A complete revision of Title 29, Municipal Code, is indeed
taking place agin this year. Last year, as | am sure you are
aware, a similar bill passed but later became mired 1in
controversy and was vetoed. SB 1 is now 1in the Senate
committee process and is the vehicle which 1is being used to
address this question. Eventually, should it pass the Senate,
it will be referred to the Community and Regional affairs
committee in the House chaired by Representative Barbara
Lacher.

I am forwarding your letter and backup to her at this time for
investigation and consideration. This matter could be taken up
as a separate issue or incorporated as part of the overall
Title 29 examination. In anv case, it warrants 1investigation
and Representatuve Lacher®s committee has. propoer jurisdiction
over this matter. I will keep in touch with her to monitor the
progress on this situation. You may wish to contact her as
well at 465-4894.

I hope we can reach an acceptable solution. Please feel free
to contact me at any time if I can be of assistance.

Joe L. Hayes

Speaker i t/> a /0 cdij<a+J-

JLH/jkd



Mur”Clpa“ty POUCH 6-650

()f ANCHORAGE, ALASKA 99502

AnChorage (907) 264-4461

Office OF T11f OMBUDSMAN FEB 3 1983

3 1

Feuri".ary 1, 1983

Joe L. Hayes, Legislator
Alaska State Senate
Pouch V

Juneau, AK 99811

Dear Joe:

I have recently investigated a complaint about a recall petition for A
Municipal Assemblyman. My investigation found that the State Law (AS
29.28.130) on recall petitions is not clear as to the legislative intent
regarding a clerk®s authority and/or responsibility. The legal opinions
regarding similar cases are, in my view, conflicting. In the case I
reviewed, the Anchorage Municipal Clerk ruled that the "grounds™ stated
in the recall petition did not "constitute incompetence or failure to
perform prescribed duties™ and rejected it. The Municipal CLerk"s
decision was based on several legal opinions which stated the Clerk had
the responsibility and authority to review the grounds based on the word
"content” in AS 29.28.160.

My case summary disagrees with those legal opinions and states that a
recall petition can only be rejected for one of the reasons stated in AS
29.28.150. I feel that no individual can rule the grounds for recall
insufficient except the voters 1in a duly called recall election. A copy
of my case summary 1is enclosed with four attachments covering the legal
opinions. Also enclosed is a copy of the Anchorage Municipal®s Clerks
January 11th letter to the complainant, Tom Staudenmaier.

I understana that you are involved in revising this portion of the
Alaska Statutes and ask that you review my case summary. 1 would
appreciate your comments on this problem and would like to be informed
of any proposed changes to this state law. Also, 1if any hearings are
being planned, please let me know as 1 would like to testify.



February 1, 1983
Recall Petition
Page 2

If you have any questions, please don"t hesitate to call.

Sincerely yours,

Wayne D. Mabry
Ombudsman

WDM:si

cc:  Ruby Smith, Municipal Clerk
Jerry Wertzbaugher, Municipal Attorney
Steve Morrissett, Matanuska-Susitna Borough Attorney
Tom Staudenmaier, complainant

Attachments
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Section (2) Two, Seat C

We the undersigned registered voters of Section (2) two, Seat C,
of the Municipality of Anchorage, which 1includes Fort Richardson, Eagle
River and Chugiak, hereby petition for the recall of Assembly Member
Gerry 0"Conner under the Anchorage Municipal Charter, Article 111,
Section 3.03, Recall; Title 29, Section 29..28.140 for incompetence and
failure to perform prescribed duties.

Said recall 1is based upon dereliction of duty of this representative
of Eagle River and Chugiak. At the December 2nd, 1982 Municipal Assembly
Meeting, Gerry O0°"Connor joined Tony Knowles, Mayor of Anchorage and voted
to increase property taxes up to 50%. His other past actions and this tax
increase are contrary to the best interest of the citizens of Eagle River
and Chugiak.

Print first and Full Residence Address
last name A . Signature. / /Date (No P. 0. Sox Numbers)
1 A/> - sr a.m>—~~fr J b /s/ ~
y C SL- UL
JT/f- L.tl i
T
N $.n.Lr2et r_.AlCy PC* ftp/ y*I7
-<y<| o . P i Oor r.n,
T
><r [ /Aej* a'.< -d /O i P /]
i
Ajr-ejpy~r.ii U Vo1 1.0 St
7.0
Y
M tiLt, ;A
7/ A At-
%y Prlrsic -/
u u il A

Lc+C fil v / v W -
VA( /1tiA"ir/- Z,

£ .. Clir /S c'liiy
7 7N 77*
i-V L

Date Petition Started: Dec. 29, 1982
ALASKA CONSERVATIVE POLITICAL ACTION COMMITTEE

Paid lof by AKC PAC Tom Slauclonmnicr, Chaiiman PO. Do* 119110 Anc/fitasa AK 93*08



- - - - POUCH 6-650
Mi |rdC | patlty ANCHORAGE, ALASKA 99502-0650-

(907)264-4311
ArrTvdM~rage

("FICE OF THE CLERK

January 11, 1983

Mr. Tom Staudenmaier, Chairman 11| 3
AKC-PAC ‘]AM SC

P.0. Box 8-9110
Anchorage, AK 99508

ne tuec NMRIIDSMAN

Dear Mr. Staudenmaier:

On January 3, 1383, you presented to the Municipal Clerk a petition for
recall of Assemblyman Gerry 0"Connor. In accordance with AS. Section
29.28.160, the Municipal Clerk shall, within 10 days, review the petition
for content and signatures and shall certify on the petition whether it
is accepted or rejected.

A review of the signatures was made and of the 509 signatures, 354 were
registered voters. In reviewing the grounds, the petition was found to

be insufficient because the act i.e., voting on the municipal budget, does
not constitute incompetence or failure to perform prescribed duties.

It is the decision of the Municipal Clerk the petition is insufficient
and it is therefore rejected and will be filed for public record.

A copy of the legal opinion from the Municipal Attorney 1is enclosed for
your information.

If you have any questions, please contact this office.



Municipality of Anchorag”

MEMORANDUM

date: January 20, 1983
TO: Kuby Smith, Municipal Clerk
FROM: Office of the Ombudsman

SUBJECT: CASE SUMMARY, NO. 82-3

The following case summary is provided for your information and review. Ifyou have any questions, clarifying
information, or comments regarding our determination or any other aspect of the case, please bring them toour
attention so that we can incorporate them into this summary.

CASE SUMMARY
InvestigatorWaynp P. Mabry. In Date: 1-.11-8.3- Close Date: 1-17 ft?

Category: MUNICIRAL.CI FRK'S DFFTf.F-

Complaint Summary: The complainant presented a petition for the recall of Assemblyman
Gerry 0"Conner to the Municipal Clerk"s office on January 3, 1983. On January 11, 1983,
the Municipal Clerk rejected the petition as being insufficient on the grounds that
"voting on the Municipal budget does not constitute incompetence or failure to perform
prescribed duties”. The complaint is that the Clerk®s office does not have the authori—
ty under state law (AS 29.28.160) to rule on the alleged grounds.

Case Description: The complainant approached this office on January 3, 1983, after
delivering the petition to the Clerk"s office, and wished to file a complaint that the
petition was going to be rejected based on an opinion by the Municipal Attorney. The
complainant felt the Clerk had no right to solicit the Municipal Attorney"s opinion. On
that date, I informed the complainant the Clerk did have the right to solicit the
Municipal Attorney®s opinion and since no action had been taken by either theClerk or
the Municipal Attorney, this office could not investigate.

Based on the complainant®s contact | did discuss the matter with the Municipal Clerk and
Attorney explaining that an official complaint was probably going to be filed with this
office if the petition was rejected. At that time, neither the Clerk nor the Attorney
had made their determination; a reply by the Clerk to the pecition was required by
January 11, 1983.

In anticipation of a complaint being filed with this office and a decision to look into
the matter on this office"s "own motion™, 1 then contacted the Matanuska-Susitna Borough
attorney"s office and the State Attorney General®s office in Anchorage. | spoke with
Steven H. Morrissett, Matanuska-Susitna Borough Attorney, about recall petitions because
his office has gone through several in the last few years. Mr. Morrissett had given his
opinion on the last recall petition filed in the Borough in a memorandum dated August
13, 1981, (attachment #1) which determined that the recall petition was insufficient. 1
provided a copy cf this memorandum to the Municipal Clerk.

On January 11, 1933, the complainant came to this office to lodge a formal complaint
based on the Clerk®"s rejection of the recall petition he had filed. His specific

03 001 (12/70)



January 20, 1983

R. Smith, Municipal Clerk
Case Summary 82-3

Page 2

complaint was that the Municipal Clerk did not have the authority to review the grounds
and determine if they constituted "incompetency or failure to perform prescribed
duties”. | explained to the complainant that this office would accept the complaint and
open a case .ile; however, any recommendation from this office could not change the
outcome. Furthermore, the only possible way to change the outcome of the Clerk"s
decision 1is through the court system. This was based on my assumption that once the
Clerk made a decision, within the 10 day time limit allowed by state law, there is no
mechanism to allow the Clerk to change that decision,.

I contacted Mr. David LeBlond at the State Attorney General®s office. He helped me
locate two memorandums regarding recall that had been prepared by the Attorney General®s
office in 1977. 1 went to the Attorney General®s office, reviewed their files and made
copies of the two memorandums regarding a recall petition of a School Board member-
located in the upper Railbelt School District. In this case there was no municipal
clerk involved to handle the recall petition, so the Commissioner of the State
Department of Education was handling it. [Later in this Case Summary, 1will be quoting
from the memorandums by the Assistant Attorneys General, Roger W. Pegues, dated April

12, 1977 and Ronald W. Lorensen, dated Jupp 6, 1977 (attachment #2, $3).]

I then met with the Municipal Clerk, Ruby Smith, to discuss her decision and she
informed me that she had contacted numerous Municipal Clerks around the State and had
requested an opinion from the Muncipal Attorney, Jerry Wertzbaugher. Ms. Smith tended
to agree with my analysis that the term "content" in Section 29.28.160 of the State
Statutes, Examinations of Sufficiency, did not relate to determining if the grounds
stated in the recall petition were sufficient. She made her decision based on legal
opinions she had reviewed and discussions with other clerks around the State, giving the
overwhelming opinion that state law did require her to rule on weather the grounds
constituted "incompetence or failure to perform prescribed duties”. Ms. Smith had
contacted Mr. Rubini of the State Attorney General®s office inJuneau and the discussion
included the opinion by the lawyer that the petition was validand should goon the
ballot. When Ms. Smith requested this opinion in writing the response was that the
State Attorney General®s office would not give an opinior as the Municipality of
Anchorage had an attorney for that purpose.

Basis for Determination: After my first contact with the complaint | reviewed acopy of
the applicable state law regarding recall petitions. My first impression ofthe state
law was that there was no legislative intent to have municipal clerks acrossthe state
of Alaska determine if the grounds stated in a recall petition were, in fact,
"misconduct in office, incompetence, or failure to perform prescribed duties™. | then
discussed this concept with the Muncipal Clerk and the Municipal Attorney, but neither
had yet formed a specific opinion although the Municipal Clerk did tend to agree with my
concerns. | then met with the Matanuska-Susitna Borough attorney and also reviewed the
files of the State Attorney General®s office here in Anchorage. There were several
other memorandums in the State Attorney General®s files regarding recall petitions, but
the two attached were the only cries that related to the specific question of "content".



January 20, 1983

R. Smith, Municipal Clerk
Case Summary 82-3
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In reading the January 11, 1983, opinion by Jerry Wertzbaugher, Municipal Attorney,
(attachment #4) to the Municipal Clerk, 1 find that his basic premise revolves around
the word "content”™ located in Section 29.28.160 and that this word "content” means the
Municipal Clerk can determine if the grounds stated in the recall petition are in fact
grounds for recall as stated in Section 29.28.140. Mr. Wertzbaugher®s memorandum goes
to great lengths to prove that the term "content™ could only refer to the statement of
grounds.

My position regarding the term "content” as used in the state law is that it does not
nor could not refer to the grounds. In the State Statues regarding recall petitions,
Section 29.28.140 states the grounds for recall. Then Section 29.28.150 entitled
"Petition” states:

(@) A petition seeking recall of one or more municipal officials is
filed with the Municipal Clerk. The petition shall contain

(1) the signatures and residence addresses of a number of voters as
prescribed in 870(b) of this chapter for initiative and referendum;

(2) the date each voter signed the petition; and

(3) a statement of the grounds of the recall stated with
particularity as to specific instances; B. A petition for recall must
be filed with the Clerk within 60 days after the date of the earliest

signature on the petition. (& ch 118 SLA 1972)

Then comes Section 29.28.160, Examination for Sufficiency. It states "The Municipal
Clerk shall review the petition for content and signatures and shall certify the
petition within 10 d*ys of the filing date whether it is accepted or rejected ... In
my non-legalistic mind it appears that the term "content”™ in Section 29.28.160 refers to
the words "shall contain™ in Section 29.28.150 and the only thing the Clerk can look at
relating to the grounds 1is stated in number 3 above: that the grounds will be particular
and specific. There is nothing in the law that says the Clerk can determine if the
grounds, if assumed to be true, must fit the test of being "misconduct in office,
incompetence or failure to perform prescribed duties”. As stated in Mr. Morrissett’s
August 13, 1981 memorandum, I feel the charges must be definite enough to allow the
public to determine the truth or falsity of those charges. Mr. Morrissett®s memorandum
rejecting the recall petition submitted was rejected on the basis that all five charges
were too vague and would not give the voter a chance to determine if the Assemblyman
should be recalled or not. I think Mr. Morrissett®s memorandum tends to support my
opinion because the reason for rejecting that recall petition was based on vagueness.
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Also, two other recall petitions in 1980 were accepted by the Matanuska-Susitna Borought
Clerk based on grounjs related to how a particular Assemblyman voted on issues similar
to the one in this case (copies of the two 1980 petitions are attached to Mr.
Morrissett®s memorandum).

It is difficult for me to imagine that the legislative intent wasto have any clerk make
this decision on the grounds for recall as it could relate to oneor more of their
bosses. If the clerk 1is appointed by a manage®™, the clerk®s action could be construed
as a political move by the administrative branch against the legislative branch. This
would be a terrible position for a clerk to be put in; to have to say one of the members
of the legislative body is guilty of "incompetence, misconduct in office nr failure to
perform prescribed duties” and could put a clerk®s job in jeopardy.

The April 12, 1977 memorandum from the Assistant Attorney General regarding the recall
of a School Board member states " The recall petition must contain a statement of
grounds “with particularity as to specific instances."" The petition in question stated
that its aim was to correct the incompetency of the School Board and cited two particu—
lar instances: (1) the Board"s approving a new position of Assistant Superintendent and
(2) the Board"s approving funds for a computer.”™ The memorandum further goes on to
state:

It is not the role of the officer charged with ascertaining the

petition®s sufficiency to judge the merit or truth of the grounds

assert.pc (68 An. Jur.2d Public Officers and Employees &§245) It

suff-"ces that the reasons have been stated and with sufficient

particularity to inform the office holder and the electorate. The

latter will determine the merit of the charges.
I feel these "grounds™ are similar in nature to the ones filed by the complainant and
these were acceptable enough to call for a recall election. Also, it is clear that the
electorate should determine the merits of the charges, not the clerk.
The second memorandum from the Attorney General®s office dated June 6, 1977, goes into
even further detail regarding the allegations and what exactly can or cannot be de—
termined by the Commissioner in this case. The first part of the memorandum speaks to
the fact that the allegation®s truth or untruth is irrelevant to the question of whether
or not the recall petition is legally sufficient. The memo goes on to say:

The decisions of those courts are virtually unanimous in their holding

that the question as to whether or not the charges contained in the
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petition are true or false is irrelevant. ... the only question to be

decided 1is whether or not the charges which have been made are suffi—
ciently specific to allege incompetence or misfeasance if they were in
fact true. ... “recall 1is political in nature and it is for the people

and not the courts to decide the merits of the reasons stated in the

petitionl.

Further, the memo goes on to say:
In those states where the power of recall is constitutionally estab—
lished, the courts have viewed recall as a "fundamental right® and
have consistently said that statutes dealing with recall should be
liberally interpreted and that any restrictions which are placed on
the power of recall must be strictly construed. ... Consequently,
neither you nor the board may determine the propriety of the policy in
this area or the sufficiency of the petitions based on potential
factual inaccuracies. A good general description of the judicial
approach to recall can be found in State ex rel. Citizens Against

Mandatory Bussing v. Brooks, 492 P.2d 536 (Wash., 1972):

First, in determining the validity of recall charges, courts
are limited to examination of the charges stated and cannot
inquire into factual matters extraneous to the allegations.

Second, courts must assume the truth of the charges in

determining whether legally sufficient grounds for recall
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have been stated. Third, just as there can be no inquiry
into the truth or falsity of the charges, there can be no
inquiry into the motives of those filing the charges.

Fourth, recall charges are sufficiently specific if they are
definite enough to allow the charged official to meet them

before the tribunal of the people.

These statements lead me to believe that rejecting the petition because the grounds are
political 1is invalid as everything a politician does is political. Also, rejecting the
petition because it does not fit the definitions of "incompetence or failure to perform
prescribed duties™ is a rightthat can only be exercised by the voters.

My concern is if the legal opinion stated by Jerry Wertzbaugher and Steven Morrissett is
correct. Then, what I hear this saying to those voters who wish to submit a recall
petition, is to make allegations that, although possibly blatant lies, could be
determined non-political statements and therefore allow a recall election. | do not
think this concept is the intent of the state law. 1 totally agree with the statement
that the recall petition is a "fundamental right” and that these petitions should be
liberally interpreted and that restrictions placed on the power of recall must be
strictly construed. Otherwise, the voters, as in this case, are not being allowed their
fundamental right to a recall election.

Based on all of the above information, my opinion is that the state law does not allow
the Municipal Clerk to review the content of a recall petition as it relates to the

grounds for recall as stated in the state law, | have determined this case to be
JUSTIFIED.
Note: I did not seek anotherlegal opinion for two reasons. The first ismy assumption

that this matter will have tobe settled in the courts which will generate additional
legal opinions. Secondly, 1 felt 1 had enough information on which to base my
determination.

Case Action:

This investigation leads me to the opinion that the state law needs to be revised in
such a way that this question of content can be cleared up and made very specific as to
what the legislature™s intent is iIn regards to review by any municipal clerk within the
State. Based on that I will be forwarding my memorandum on to members of the State
Legislature who are Interested in amending the Alaskan Statues regarding recall

petitions. It is my understanding that some changes were recently passed by the State
Legislature but vetoed by the Governor.
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In my discussions with the complainant | stated that I felt the recall effort was
premature if based on a Municipal tax increase. My reasoning is that approving the
budget does not automatically raise taxes. Taxes are set in April or May by the
Assembly only when it approves a specific mill rate for each Municipality service area.
At this time the Assembly still retains the option to not raise the mill rate which, in
effect, would lower the budget.

WDM:si
Attachments (4)

cc: Complainant
Assembly Representatives
Jerry Wertzbaugher, Municipal Attorney
Steve Morrissett, Matanuska-Susitna Borought Attorney



Maleanida-Staslisia Borough
BOX B, PALMER, ALASKA 99645 . PHONE 745-3246

BOROUGH ATTORNEY'S OFFICE

August 13, 1931

MEMORANDUM

To: Evelyn Thompson, Borough Clerk &ﬁM-()/ 4
OMBUDSMAN

From: Steven K. Morrissett, Borough Attorney CrfIC-OFTtt

Subject.: Recall of an Elected Official--Procedures

The recall of an elected official 1is governed by AS 29.28.130--
-.250. Any elected official of the Borough may be recalled by the voters
after he or she has served six months I office, subject to the provisions
of those sections. The subject of this memorandum is discussed in relation

to a petition received on August 6, 1981, to recall Assemblyperson Dorothy
Jones.

Recall Charges

It is for the voters to decide whether the charges in the recall
petition are true and, if true, whether they are enough reason for
recalling the elected official. However, it is the duty of the Rorough
Clerk to determine whether the charges alleged, if taken as true,
constitute "misconduct in office, incompetence or failure to perform
prescribed duties" within the meaning of the law. Bocek v. Bagiev, 505 P.
2d 814 (Wash 1973). AS 29.28.140.

The requirement that reasons be provided means thata recall
petition is not sufficient if it is submitted solely for political reasons.
However, the Clerk must look only tc the language of the charge in deter—
mining whether adequate reasons are alleged in the petition.

Charges must be made which "state the grounds with particularity
as to specific instances.” AS 29.28.150(a)(3). An allegation of "mis—
conduct™, for instance, must be supplemented by specific facts which dem—
onstrate "misconduct™. The charges must be definite enough to allow the
public to determine the truth or falsity of the charges. If oven one

charge, or if all together meet these requirements then the petition is
sufficient.

"Misconduct in office” includesany wrongful conduct which
affects or interferes with performance of official duty and includes
misfeasance or malfeasance: the performance of a duty 1n an improper manner
or the doing of an unlawful or unethical act. Knowledge by the official
that the act was "misconduct™ may not b} relevant except to the extent that
knowledge 1is required to show misconduct.



"Incompentence™ ordinarily means intellectual, physical or moral
inability to carry out a required task. Itmay include serious ignorance
of basic information or a lack of mental oremotional ability necessary to
carry on the duties of the official. It would not include making decisions
which were politically unpopular.

"Failure to perform prescribed duties™ means a failure to carry
out those .Fesponsibilities of the office set out in state or local laws.
Prescribed duties are numerous, from the obligation to attend Assembly
meetings unless excused, to ordering elections on the acquisition of
Borough powers if requested by the voters. MSB 2.12.070(F), 2.04.050. A
"prescribed” duty may be created by implication; e.g., when the Assembly as
a whole 1is required to perform a function, it is the implicit duty of each
official who 1is a member to aid in the performance of that function.
However, it is not a "prescribed duty” of each Assemblyperson to take every
conceivable action which might make that official a more informed or more
popular representative. Thus, it 1is not a '"prescribed duty"” to attend
meetings which are not official or are sponsored by other non-Borough
organizations. It is not a "prescribed duty” of an Assemblyperson to
inform all constitutents of the economic impact of an Assembly decision.

On the Jones recall petition, five charges were made, as set
forth in the footnote below. 1/ The peti.tion characterizes these charges as
"incompetency and/or failure to perform, prescribed duties.” However, the
sufficiency of the petition is not determined by this characterization, but
by whether any charge, or all of the charges together, constitutes mis—
conduct in office, incompetency or failure to perform prescribed duties.

The Tfirst charge 1is that Assemblyperson Jones has generally
failed to consult with constitutents or keep them informed. Taking this as
true, it fails to allege specific instances which would constitute

1/ (1) Has generally failed to consult with constituents and has failed to
keep citizers informed concerning the various activities of the Borough
Assembly anc. Borough Government; (2) Has failed to inform constituents
concerning the true size and scope of Borough Government and the sources of
revenues for the operation of Borough Government. This was especially true
during early 1981 at Borough budget meetings; (3) Has failed to inform
and/or consult with constituents concerning future property tax liabilities
if and when present sources of state and federal revenues should cease to
be available for the operation of the Borough Government. Specifically,
she failed to discuss these matters at Borough budget meetings in 1981; (4)
Has failed to recognize the desires of many constituents to lead quiet,
peaceful, and uncomplicated lifestyles with a minimum or government regu—
lation, intrusion, and interference. Has sponsored and/or voted for
ordinances which interfere with privacy rights and individual freedoms of
citizens; and (5) Has favored and/or voted for more expensive and burden—
some Borough Govenment despite the objections of many of her constituents.
Specifically, in May 1901, she ignored a petition signed by approximately
50 of her constituents, the purpose of w was to inform the Borough Assembly
that many Borough citizens were against the addition of permanent employees
to the general Borough Government staff.



statutory grounds for recall. It does not allege refusal to talk with
consti tutents in specific cases , nor does It state the nature of the
failure to inform. It is not a prescribed duty of an Assemblyperson to
inform all constitutents of all matters. The charge is not specifically
clear to establish a valid reason for recall, nor would it generally be a
sufficient charge if referenced to a specific instance.

The second charge 1is that Jones has failed to inform constit-
utenti concerning the true size and scope of the government and its sources
of revenue, particularly during the 1981 Budget hearings. This charge sets
a specific time, but is as vague as the first charge 1iIn showing an act
constititing misconduct, incompetence or failure of duty. The "true size
and scope of government” is no more specific a subject than "various
activities”. There is no catagorical duty of Assemblypersons to inform all
constitutents of all matters 1in a representative form of government.

The third charge is that Jones has failed to inform constitutents
of future tax liability "if and when present sources of state and federal
revenues should cease to be available...” This is so vague as to be
impossible to respond to or for voters to determine whether the charge is
true. It also fails for the reasons stated previously.

The fourth charge 1is that J,ones has "failed to recognize the
desires of many constitutents...” This 1is strictly a "political” reason
for wanting a different representative. It is inevitable that some voters
will be disappointed by every action taken by an Assemblyman. The elective
process 1is the vremedy. Recall requires specific, limited grounds for
removal of an official before the end of his or her regular term.

The fifth charge 1is that Assemblyperson Jones has voted for
"expensive Borough government™, despite objections and a petition signed by
50 constitutents. If true, this is a charge that the elected official has
acted contrary to the wishes of certain voters, not that the official is
guilty of misconduct or failure of duty.

No charge states an allegation of incompetence, 1i.e. that
Assemblyperson Jones is incapable of performing her duties. No charge
alleges misconduct 1in office, 1i.e. an 1illegal or unethical act. Alle—
gations directed towards claims of failure to perform prescribed duties
establish no duties that were not performed. No allegation is made by the
petition which 1is a basis for recall and which could be considered by
informed voters as to its truth. The charges set forth in the recall
petition are therefore insufficient. 2/

2J  This opinion 1is consistent with two previous written opinions of
attorneys Allen Tesche and Harland Davis, provided at the request of
the Clerk 1in 1980. Each of those opinions, issued in relation to
petitions for the vrecall of Assemblypersons Schmall and Hitchcock,
concluded that certain reasons on" the petition were not legally suf—
ficient. The charges that Schmall and Hitchcock failed to discuss
"certain matters and general charges were noted r.ot to be sufficient.
However, charges of a specific instance of slander, excessive absences
from meetings and 1illegal actions related to dismissal of the manager

in violation of the law were detailed and sufficient to present to the
voters.



Form of Petition Signatures

A recall petition must havea statement of the grounds of the
recall stated withparticularity. Itmust have the signature, residence
address and signing date for each signer.

There is no requirement that the petition bo on one page. Where
thepetition extends to several pages, each page should be attached to the
others which form a complete petition and should be identified clearly as
to the purpose of the petition to assure no signer is misinformed as to
what he 1is signing. However, it is permissible to circulate more than one
petition, each of which can be filed in a joint petition, if the form of
each petition is identical.

It is preferable if each page of a petition has a full statement
of the petition or a summary clearly setting forth the purpose. There 1is
no apparent vrequirement that proof be provided that all sheets in a

petition were circulated as a uni.t; some states require an affidavit to
that effect.

The signatures on the “petition must meet certain statutory
requirements. If the area concerned by the petition in the Borough has
fewer than 7,500 persons, the petition must contain the signatures of
persons who are registered to vote ”in and living in the concerned area
equal to 25% of the total number of votes cast at the last general election
within that area, if the concerned areahas 7,500 persons or more", the
petition must be signed by voters equal in number to at least 15% of the
total votes cast in the last general election in that area. In this case,
the concerned area 1is District 5 only.

The signature must be in ink or indelible pencil. To be valid a
signature must be followed by the date of signature and the person®s

current residence address. Each and every signature on thepetition must

have been signed within 60 days of the filing of thepetition with the
clerk.

Only those persons who are currently registered voters within the
concerned area may be counted toward the petition. The petition itself is
not an affidavit of residency; the required voter registration establishes
the validity of a person's signature, residence and right to sign the
petition. Because of the lack of specific residence addresses within the
Borough, certain leeway must be granted to describing the Ilocation of
residence. However, a signature may not be counted 1if it cannot be

ascertained from the address that the person lives within the area
concerned.

Processing a Petition

The municipal clerk 1is required to review the petition for
content and signatures and accept the petition within ten days of the
filing date. Until such time as the petition is accepted, any signer of

t?e kpetition may withdraw his signature upon written application to the
clerk.



RECALL PETITION
THE PETITION FOR RECALL OF ASSEMBLYPERSON DOROTHY JONES

PRINTED NAME SIGNATURE MAITLING ADDRESS RESIDENCE ADDRESS
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Conht oy RECALL PETITI1ON
/ &tf JE. . Ify fe-i-xu "
THE PETITION FOR RECALL OF ASSEMBLYPERSON KATHRYN R. SCHMALL
: U »"¥M s Cc ly r -
. hi’ (* T n
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The undersigned voters of the Matanuska-Susitna Borough Assembly District 4, currently composed of precincts 18, 19 and 35, seek
\ the recall of Kathryn R. Schmall due to incompetence and/or misconduct. Each of the undersigned states that he/she
; petitions for the recall of Kathryn R. Schmall for each of the instances of incompetence and/or misconduct cited below
with or without the others, and whether such instance constitutes misconduct, incompetence, or both.
Voting at the Assembly meeting on June 3, 1980 to dismiss the Borough Manager, constituting 1incompetence because
(1) the vote was based upon unsubstantiated charges presented at an executive session, which charges affected the
character and reputation of the Manager, without allowing the Manager an opportunity to respond to the charges or
confront the witnesses against him; (2) failing to publish the topic of the Manager®s dismissal on the Assembly~®s
agenda, not allowing for appropriate input from all interested segments of the community; and (3) voting to dismiss
7 the Manager capriciously, without making any provision for a smooth administrative transition at a critical period
« in the development of several major economic development projects in the Point McKenzie area, generating the
likelihood of great economic loss to the Borough and its residents.
\
Voting to hold executive sessions beyond the authority granted by statutes, in derogation cf the people ™ right” to. t ,vuU.
attend and observe wie Assembly®s deliberations.
Refusing to discuss Borcugh Assembly actions with constituents, who have a right to know. R § / 1853
_ Ir— ia- NC the ombudsman
Making slanderous remarks against the Borough Manager at the Wasilla Chamber of Cormerce meeting of May 20, 1980.
The voters of Assembly District 4 respectfully request that a recall election be held as soon as possible.
*HINTED NAME SIGNATURE MATLING ADDRESS RESIDENCE ADDRESS DATE
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If the petition 1is sufficient, the clerk should immediately
submit it to the Borough Assembly to be placed on the ballot within 75 days
of submission of the petition to the clerk. If the clerk finds that there
are insufficient signatures, or that the petition is otherwise inadequate,
the clerk must let the petitioners know within the ten day period for
review of the petition. The petitioners are entitled to an additional ten
days from the date of rejection to provide additional signatures.

If the petition is insufficient for any reason other thatn insuf—
ficient signatures, it must be rejected in its entirety. If insufficient
signatures are provided within a supplemental ten day period, the petition
shall also be rejected. A new recall petition cannot be filed for six
months after rejection of the first petition.

The recall petition must be placed on the ballot within 75 days
of submission of the petition. The question on the ballot must include:

(1) The grounds for recall- as stated in the recall

petition.
(2 The elected officer”"s.response to the petition, in
200 words or less. - .
*
(3) The proposition questions: "Shall (the elected
official) be recalled from the office of (.office)?
Yes No

A majority vote on the question 1is required to recall an officer.
Failure to recall an elected official prevents the filing of a new recall
petition within six months after the election. A successful recall
requires that an election be conducted for its successor at least ten but
not more than 45 days after the date of the recall election, except that
the election for the successor may be held"at a regular election if
occurring within 75 days of the recall election.

Steven H. Morrissett
Borough Attorney
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THE PETITION FOR RECALL OF ASSEMBLYPERSON KATHRYN R. SCHMALL
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The undersiyned voters of the Matanuska-Susitna Borough Assembly District 4, currently composed cf precincts 1B, 19 m-J 39,

"= the recall of Kathryn R. Schmall due to incompetence and/or misconduct. Each of the undersigned states that he/she
petitions for the recall of Kathryn R. Schmall for each of the instances of incompetence and/or misconduct cited below

with or without the others, and whether such instance constitutes misconduct, incompetence, or both.

seek

A. Voting at the Assembly meeting on June 3, 1980 to dismiss the Borough Manager, constituting incompetence because
(1) the vote was based upon unsubstantiated charges presented at an executive session, which charges affected the
character and reputation of the Manager, without allowing the Manager an opportunity to respond to the charges or
confront the witnesses against him; (2) failing to publish the topic of the Manager®s dismissal on the Assembly®s
agenda, not allowing for appropriate input from all interested segments of the community; and (3) voting to dismiss
the Manager capriciously, without making any provision for a smooth administrative transition at a critical period
in the development of several major economic development projects in the Point McKenzie area, generating the
likelihood of great economic loss to the Borough and its residents.

B. Voting to hold executive sessions beyond the authority granted by statutes, in derogation of the people®s righf~ra”~., yti),
attend and observe wie Assembly®"s deliberations.

C. Refusing to discus?.Borough Assembly actions with constituents, who have a right to know. kasm O 7 1563

\ D

. . . . - r-=ke np THE OVMBUDSTAALI
Making slanderous remarks against the Borough Manager at the Wasilla Chamber of Commerce meeting of May 20, 1980.

Tre voters of Assembly District 4 respectfully request that a recall election be held as soon as possible.
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Hon. Hli2.r2ho.il L. Lind April 12, 1977
bOmssicr.er
Pent. cf Education

Avrum K. Gross J "*Ztlhion for recall.
Attorney General Upper Raxloalt school
CC32

Rodger Tv. Peguas
Assistant Attorney General

As you requested, we have reviewed the recall
petition from REAA #14, the Upper Railbelt School District.
In our opinion, the petition neats the statutory requirements,
and we advise that it be accepted as sufficient in fom and
substance. */ . - V.- ¢

By law, the grounds for recall are misconduct in
office, incompetence, or failure to perform prescribed
duties. AS £9.23.140. The recall petition must contain a
statement of the grounds, "with particularity as to specific
instances.” AS 29.23.150(a)(3). **/ Tvhile certain or the
recall petitionls allegations are vague and do not meet the
statutory requirements for particularity, the petition
recites chat the "aim is to correct the inccmpetency of the
School Board,™ and the petition states two particular instance.-
of alleged misconduct or inccmpetency: ..(1) the board s -
approving a new position of assistant superintendent, and
(2) the beard"s approving funds for a computer-. Accordingly,
while far from a perfect instrument, the petition does
facially meet the statutory requiremlents.r 0:--. N -

elt is not the role of the-officer charged with
ascertaining the petition®s sufficiency to judge the merit,
or truth of the grounds asserted. 55 Am. Jur.2d Public
Officers and Employees 5 275. -Ir suffices that the reasons
have been stated and with sufficient particularity to inform
the office holder and the electorate. . The latter will
determine the merit of the charges.

inns assuma3 chat a check of the. signatures results in a
aetermination that the petition liea been signed by the
required number of qualified voters.

tne state Boa?g or Education percorns the functions of che
assembly. All elected public officials in Alaska, ercept
judicial officers, are subject to recall- Alaska Const.,

art. XI, 88. .



jdesoranduri
April 12, 1377
Page 2

In preparing Che recall ballot, you. era required
tc include cn id "the grounds as stated in the recall petition
AS 29.23.210(1). In our view, this should be intarpr-ated to
near, the grounds as stated with partioularitry so as to
cor.ply with A3 29.23.150(a) (3),, which, requires particularity.
Therefore, the statement of grounds cn the ballot should
ercluce the non-specific grounds arid include those stated
"as to specific instances.”

The first statement of grounds in the petition
(consistently ignored the will, etc.) may or may not meet
these criteria. It is probably sufficiently particular to
advise the officers and the electorate in the district. *It
does not give "specific instances.”™ You should exercise:»
your own judgment as to whether it should be included on the
ballot based cc your knowledge of the situation, i.e. , if
you believe that, under the circumstances, the statcicvont-
adsquacaly recites the alleged misconduct, you should include
it on the ballot.

The second statement (created dissension, etc..)
is facially inadequate. It states a broad conclusion without,
the slightest reference to a particular act o:c inntancew
It should not be placed on the ballot.

The third statement (aaw position) and the fourth
statement: (allocated funds for a computer) are particularised
and give specific instances. They should be placed on the
ballot. -

The statements of grounds placed on the ballot: are
to be "as stated in the recall petition.”™ A3 29.23.210(1),,
Following these allegations, the official"s rebuttal, or
defense of not more than 200 words is. placed. AS 2.9.23..010(2)

This is a proceeding without precedent in Alaska,
and if yon require additional assistance, please do not e
hesitate to request it. ; e,



Warshall L. Lind June G, 1377

Cccr-issionar _
reoartrunt of F.ducatic

Attorney Goneral ' m\}Dsw Rbrl1 Sehool
orney Genera : ! IWarll SEROD

_ vV r-far-
s c.r- A.G. Fils 20, J-65-512-77"
Ronald W. Lorensen

Assistant Attorney General

This vill ccrfim try oral, advice to you of Way 191
1977 in response to certain, questions which you raised so tc
whether or not the charges contained in the recall petition
filed in the above-referenced natter were legally sufficient
to require that a recall election be undertaken. I advised -
you that those charges were in fact sufficient, despite sore
substantial questions which you had raised as to the apparent
untruth of certain of the factual allegations.

While a review of the relevant school hoard minutes
for the Upper Railbelt School District does sect to indicate
that certain of the factual allegations contained in. the
petitions are indeed not correct, this factor, tinder appli—
cable judicial decisions dealing with the question of recall
elections, 1is irrelevant to the question of whether or not
the recall petition is legally sufficient to bring on. the-
holding of the recall election. This point has been addressed
in numerous judicial decisions throughout the United States,
although 1t has not yet been addressed in Alaska. The de—
cisions of those courts ara virtually unanimous in their

Idirg that the question, as to whether or not the charges
contained in the petition are true or false is irrelevant-.-
According to these decisions, the only question to be da- *
cidad is whether- or not the charges which haves been made: are
sufficiently specific to allege incoupatence or misfeasance
if they ware in fact true. As recently stated by them -«
Wisconsin Supreme Court in In re Recall of Certain Officials,
217 H.U.2d 277 (1974-) , "recaTl is political =i nature and
it is for the people ud not the courts to deti.de the merits
of the reasons stated in the petition.."

The power of the people to recall their elected
officials is established by our state constitution in Article
SI, Section 3 which provides as follows: 1 * ; *y

Y — - joJd ;.- e_

-1 *
L
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Marshall L. Lind, Ccmissicnar June 6, 1977
Beoartrent of Education Page 2

All elected public officials in the
State, sucept judicial officers, are
subjact to recall by the voter3 of

the State or political subdivision
fron which. elected. Procedures and
grounds for recall shall be. prescribed
by the legislature.

In those states where the power of recall is constitutionally
established, the courts have viewed recall as a "fundamental
righti and have consistently said that statutes dealing with
recall should be liberally interpreted and that an7 restrictions
which are placed cm the power cf recall must be strictly ccri-
strued. See, for anemia, Burrsan v. Cif7 of Boulder, 525 P.2d
416 (Col.; 1974).

Although you and the 3t:ate Board cf Education nay
disagree with respect tc the established policy behind the
widespread judicial support for recall powers, and though you
have .substantial concerns over the truth of the factual al—
legations race in the netitiens, neither of these areas are
concerns with which either you or the Board in ycur respective
roles in the recall procedure have any vested authority. Con—
sequently, neither you nor the Board nay determine the propriety
of "the policy in this area or the. sufficiency of the petitions
based on potential factual inaccuracies. A good general
description of the judicial approach to recall can be found
in State er. rel. Citizens Against Mandatory Bussing v.. Brooks,
492 >,2d o030 (wash., 1972) :

This court has on numerous occasions in—
terpreted and applied tac.se constitutional
and statutory previsions. Sere basic,
rules may be gleaned fron ths.sa prior
cases. First, in determining the validity
of recall charges, courts ore limited to
eranination of the charges stated and can-—
not inquire into factual natters extraneous,
to the allegations. Second, courts mat
assure the truth, of the charges in deter-
mining whether legally sufficient grounds
for recall have been, stated. Third, just
as there can be no inquiry into the truth
of falsity of the charges, there can be no
inquiry into the motives of those filing
the charges. Fourth, recall charges are
sufficiently specific If they are definite,
enough, to allow the charged official r.o
meet th<ra before the tribunal of the |
people. Finally, any one sufficient
charge requires the holding® of a recall
election. (Citations omitted.)

v.""flv
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Har3*aall L. Lind, Corieissicrer

Jura 6, 1977
Department cf Education

Page 3

Consequently, as you car see from the above, 1 an
able to reach only one conclusion in this natter and that is
that you and the state Board must proceed to hold the recall
election called for under AS 14.03.031.

RvTL: j f



Municipality of Anckorade

MEMORANDUM
DATE: January 11, 1983
TO: Municipal Clerk
EROM: Municipal Attorney
SUBJECT: Petition for Recall of Gerry O°Connor, Assemblyman,

Section 2, Seat C

ISSUE PRESENTED

Are the grounds set forth 1in the above referenced recall peti—
tion sufficient as a matter of Jlaw under the provisions of AS
29.28.150 to permit a submission by the Clerk to the Municipal
Assembly for the purpose of calling an election pursuant to AS
29.28.2007

CONCLUSION

The above referenced petition is Jlegally insufficient and no
recall election may therefore be called. Under AS 29.28.160 -
.170, the Municipal Clerk isrequired within 10 days of sub-—
mission to examine the sufficiency of the recall petition, both
as to the adequacy of signatures and for content with respect to

compliance with AS 29 .28.130 - .150. On the basis of the
authorities and the reasoning referenced below, it is my opinion
that an individual assembly member®s vote on an ordinance

approving the municipal budget <cannot, as a matter of law,
constitute misconduct in office, incompetence, or failure to
perform prescribed duties under the meaning of AS 29.28.140, if
that vote was in compliance with state and municipal law
governing ethics and conflicts of interest and if the measure
passed was in all respects a lawful action.

DISCUSSION

The necessity and sufficiency of specific grounds to support a
recall petition 1is a matter governed by applicable constitu—
tional or statutory provisions. For this reason, the weight
given to various legal precedents from other jurisdictions
depends on an examination of the specific legal framework
involved. Generally, there would be no examination of the legal-
sufficiency of grounds whore the governing statute permits remo—
val from office for any reason or where grounds must be stated

in a general manner . This is the case in many stater,
including, for example, Colorado, Michigan, Oklahoma and
Wisconsin. In those states, it is held that recall can be based

merely on a disagreement with the policies of the officeholder.
A different rule applies, however, where, as in Alaska, the
governing statute dictates that only certain grounds are suf-



January 11, 1983
Page 3

finitely at the expense of the taxpayers.

And suppose the faction seeking power through

recall of those 1in office should be success—
ful and the first, second, or third attempt,

then the ousted faction <could then in turn
employ the same in repeated trials to regain

its lost prestige, and the interminable
wrangell and turmoil would go on. This would
result in the fostering and maintaining of
political feuds to the detriment of society
and the great expense of the taxpayers. 121
S.E. at 493.

Additional support for this conclusion 1is found in AS 29.28.160

entitled, EXAMINATION FOR SUFFICIENCY. That section requires
that the Municipal Clerk review a recall petition for content as
well as for signatures. Since a petition 1is required to contain
only dated signatures with addresses and a statement of grounds,

the term "content"™ could refer only to the statement of grounds.

Any other conclusion would make the use of the term "content"”

superfluous. On this point, note that AS 29.28.170(a) provides
for a supplemental petition if, and only if, it is rejected on
the basis of insufficient signatures. The statute also provides
that "if the petition is insufficient for any other reason, it
shall be rejected and filed as a public record." (emphasis
added) . Obvious from the emphasized Jlanguage, the 1legislature
contemplated that the Clerk®"s duties include an examination of
the petition for compliance with other requirements. This
interpretation of the Clerk"s authority is consistent with the
Alaska Supreme Court®"s decision in Warren v. Boucher, 543 P. 2d
731. In that case, the Court approved the Lt. Governor®"s deter —
mination that an initiative petition was "substantially the
same" as a measure passed by the legislature and therefore
barred from the ballot. The Court-"s approval of the Lt.

Governor®"s authority in that case 1involved a statute which, like
the one under analysis here, permitted the highest =election
officer of the jJjurisdiction to make certain threshold decisions

on the validity of a petition. This 1is not an wunusual position.

In the case of Steadman v . Illalland, G41 P. 2d 440, the Supreme

Court of Montana addressed the same issue; "We agree that the

statement of grounds for recall to 1lie included in the petition
is "part of the form of the petition® and find that the filing
officer not only is "empowered to" but 1is required to reject the”
petition when it does not: comply with statutory requirements."
(emphasis added) 641 P.2d at p. 453.

The 1inquiry need not be confined to the governing statute alone
as there exists precedent from other states with similar statu—
tory language.
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In states where the law permits recall to be based on political
grounds alone, the above referenced statement (or any statement
for that matter) would be sufficient. It is, however, insuf —
ficient to support the grounds of incompetence or failure to
perform prescribed duties.

Relative to removal from public office, the terms "incompetence"
and "dereliction of duty"” have well established meanings. 63
Am.Jur.2d, Public Officers, 8 191-192. The petition describes
one act allegedly constituting incompetence. The allegation
does not meet judicially defined standards for "incompetence" as
that term has been defined by the courts. "Incompetence”™ means
"some demonstrated lack of capacity or ability to perform the
professional functions of office", Vivian v . Examining Board of
Architects, 213 N.W.2d 359 (Wise. 1974), including physical han-
dleap inability to perform official functions; Tafoya v. New
Mexico State Police Board, 472 P.2d 973 (N.M. 1970), or other
legal dlsqualification, incapacity, or fitness to discharge the
required duty. It means want of physical, intellectual, or
moral ability, insufficiency, inadequacy, want of legal qualifi—
cations. Appeal of School District of Bethleham, 30 A.2d 726
(Pa. Super. 1943 ); Hughes v . Hughes, 271 P.2d 172 (C.A. 4th
1954). The allegation in the petition falls short of claiming
lack of capacity, ability, or physical, educational or mental
ability to perform official functions; rather the allegation
merely recites an action of the Assembly to which petitioners
object. Failure to perform prescribed duties moans a failure to
carry out those responsibilities of the office set out 1in state
or local law. Prescribed duties are numerous, from the obliga—

tion to attend assembly meetings unless excused to voting on
matters for which one 1is not excused on the basis of a conflict

interest. A proscribed duty may be created by 1implication,
u ."or example, when the assembly as a whole 1is required to per—
form a function. It is the implicit duty of each official who
is a member to aid in the performance of that function. It 1is
not, however, a proscribed duty of each assembly person to take
every conceivable action which might make that official more
informed or a more popular representative. Thus, it is not a
prescribed duty to attend meetings which are not official or are
sponsored by other nonmunicipal organizations. It is not a
prescribed duty of an assembly person to inform all constituents
of the basis of his or her political decisions, nor is it a

proscribed duty to follow the popular will of ones constituency
on any particular issue.

While the Alaska Supreme Court has not ruled on the precise
question addressed here, at least one Superior Court Judge has
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recall of municipal officials in AS 29.26.240 - 29.26.350 [AS 29.28.-
130 - 29.28.250]. The lieutenant governor functions in place of the
assembly or council and municipal clerk for receipt and review of
recall petitions and the conduct of recall elections.

*Sec. 81. AS 46.40.210(2)(A) i3 amended to read:

(A) unified municipalities [ESTABLISHED UNDER AS 29.-

68.240 - 29.68.440];

*Sec. 82. AS 47.35.010(b) isamended to read:

(b) The department shall, within 90 days after receiving a
written request that it do so, delegate its powers relating to nur-
series under this section and under AS 47.35.040, 47.35.050 and 47.-
35.060 to a municipality which has adopted an ordinance providing for
day care licensing under home rule powers or as authorized under
AS 29.35.200 - 29.35.210 [AS 29.48.035(a)(20)]- A municipality to
which these powers have been delegated may waive or modify any regu-
lation or standard established by the department under the authority
of AS 47.35.010 - 47.35.080 as it applies to nurseries or the applica-
tion of any such regulation or standard as it applies to a particular
day care licensee but must notify the department of any waiver.

*Sec. fc3. The following laws are repealed: AS 04.11.400(c); ASO04.-
21.080(11); AS 14.56.065(b), 14.56.180(3); AS 15.13.130(6); AS 18.55.950-
(10); AS 19.20.015(f); AS 24.55.330(3); AS 28.35.260(a)(10); AS 29.08;
AS 29.13; AS 29.18; AS 29.23; AS 29.28; AS 29.33; AS 29.38; AS 29.41; AS
29.43; AS 29.48; AS 29.53; AS 29.58; AS 29.63; AS 29.68; AS 29.73; AS 29.-
78; AS 29.88; AS 29.89; AS 29.90; AS 29.95; AS 30.15.070(3); AS 30.30.170-
(2); AS 35.15.120(3); AS 42.06.630(6); AS 43.18.500(j)(6); AS 43.20.016;
AS 43.56.210(8): AS 44.47.310(5): and AS 44.85.410(4).

*Sec. 84. Aright or liability of a municipality existing on July 1,

1983, 1is not affected by the enactment of this Act. Ordinances and



10

11

12

regulations in effect on July 1, 1983, remain in effect wunless they
conflict with provisions of this Act. Ordinances and regulations in effect
on July 1, 1983, that conflict with provisions of this Act remain in effect
for 180 days after July 1, 1983. The terms of elected or appointed
municipal officials in office on July 1, 1983, are not affected by this
Act,and their terms expire as provided beforeJuly 1, 1983.

* Sec. 85. AS 29.45 as enacted in sec. 11 of this Act isretroactive to
January 1, 1983. -

* Sec. 86. AS 29.45 as enacted in sec. 11 of thisAct and sec. 85 of
this Act take effect immediately in accordance with AS 01.10.070(c).

* Sec. 87. Except for AS 29.45 as enacted in sec. 11 of this Act and

except for sec. 85 of this Act, this Act takes effect July 1, 1983.
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SENATE A hENDME NT

By Community & Regional Affairs Committee

To: SENATE BILL No, J_
To: HOUSE BILL No,
Page: 33 Line;. to
t=o. ~No
(0 “Insert "(26) 29.35.060 (franchise and permits)". Renumber

following paragraphs accordingly.

33, line 29, insert:

"(28) 29.35.0/0 (disputes and conflicts with state
certificated Btilities)"”

77, after line/ f gtnsert:

"(c) This section applies to home rule and general law
municinalities ."

77, line delete Section 29.35.070 and insert

"Sec. 29.35.070. PUBLIC UTILITIES. (a) The assembly
acting for the area outside all cities in the borough and
the council acting for the area in a city may regulate the
service, and may fix, establish, and change the rates and.
the charges 1imposed for a utility service provided to the
municipality or its inhabitants by a utility except to the
extent

(&) the utility 1is subject to regulation under AS
*2.05; or :

) municipal regulation 1is prohibited

*-N-42.05.71100 or o-tQ™rw 3'HA5—Heei-f~i-cal4y—'B»ohi'bi—t—edvbt—‘f&w-
j

M Page
Page
/0 -
6. -
Page
v
VAN
y
Ly
iLo-U U-

K><rK

i
oWh Jaur,

(b) The municipality may provide for®™ a reasonable
deposit for meters and service to be given 1if interest is
paid on the deposit.

{J
mﬁku) Unless the utility is owned by the municipality
that 1is regulating all rates, charges and regulations

established "nivgT riFiiitip sfoa.l.1~-b_e. es-t-abl-l1-s-heh-as Jhm*
-p-*<wir&a-d~~by an ordinance of- the-mu-n-icipality esr.ah.)in.5.

by



U-_l.sTL. 1u 1 v e rage~T

-the procedures for regulating service and areceeu+ea-f-or
establishing and changing -she rates and charges* »£-she-
The ordinance shall provide for sex- eje*ha-srr-ing

KtS~"e”Kr procer* jres necessary to guarantee due process A"V AT

-The ~ates and charges establishedxshall be reasonable and

shra™i permit a fair return on invested capital. AZ
e Yy Vv £———— .I*v*cU\ Att-ft**
L$J This section applies to home rule and general law

municipalities.
Page 77, after line insert:

24A-.-3 0-. QOH0.. DISPUTES "U® -eONmATSn7TTFI STATE
CERT>3 pJJZILT (a) A dispute as to the
reasonablene-e-s""of the feesOf)T""'<orL-the terms, conditions, or
to a permit for a utility “r”~inLpated under AS
42 "Qp"to use municipal streets, alleys or cther”pub-lic,,ways
the. municipality shall be decided under AS 42.05.251.7-*

in case of a conflict between the pr ions o
C N 42.05 o”a”n"action taken undeileitheriia®h-to~

regulation of service fates or charges of a“utility, 7
"thN-pr-o-vis-iOns-" Crf A.S 42 .0fy&#E ;apptlefr.y/7

($) This section applies to heme rule and general law
municipalities.

PSge 19n, after Tine J**,"insert:

.ons-of""services r provided by a
p~MiLS,Qnl..-u.tiT"i-ty. or- cooperative that 1is exempt from
regulation under ..AS742. 05 .711. "

Renumber following sections accordingly.

(V) $. dtSf*& IAtvolvitij < uti/rfy unA* As vikos Vu ™ fLi

\At41UuO AJJii y H\t #\ t/xL faitltij N J-XECTS"J,ut
6 to k-<f£ udyvt/ S +ritk, S titt odckh</ h 3C&

TV
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Page

SEKATE A ENDKENT

rcrsr.nnirv c¢ ?v&fic~£E~_ Affairs

SEKATE BILL No.

i HOUSE BILL No.
Page: 74 Line:-' i<L
Delete "utility services,"” ;o TAK<LU

79, enter liaje «7’] insert:

tr'-icipelity that owns cr operates a.-utility n
extend service tc adjacent areas outside its nurideal

boyundarjes. For that fyrnos, the municitality nav accuire

nsintain and operate utility raciiities tcgetner wliln
necessary interests in real property outside 1its municipal
boundaries."”

/7, line £8, delete:

and. insert "(e)

him®!



RAESAJET] To

SENATE AHE ND « ENT “-¢-¢

By COm RITY 1 REGIONAL AFFAIRS CO1-2MI7TEI

To: SENATE BILL Mo, T
To- - HOUSE BILL Mo,

Pagr. V& Line: ~
M I ul
After "borough", delete:

"including but not limited to, excluding personal property
from taxation, establishing exemptions, and extending the"
redemption period"



— s ) Jig

S ENAT A K EKDHENT L ~e "AMivv-|D

by  CCvSvINTTY £+ REGIONAL AFFAIRS COMMITTEE

To: SENATE BILL No,

To: HOUSE BILL No,

Page: ei Line™*

S~ AAfftter " (3)", delete "is", end insert "hes been"

After "elections™, insert "for 30 days immediately preceding the
election”



To:
To:

S-E-N-A-T-E---A-nE€"W'D"n 1 17T
PROPOSED SENATE AMENDMENT

gy Community b Regional Affairs Committee

SENATE BILL No. _1
N HOUSE BILL No, )

cs-st (L

Pase: Line:-

Note.: This change 1is listed as a proposal rather than® an

Page

amendment because of the complex drafting "that will be
required to make sure all._the necessary sections are "
cross referenced. Legal Services has reviewed this
proposal and suggested this approach because of time.,
constraints. IT the Committee approves this proposal,
Legal Services will incorporate it as part .of the , ®
Committee Substitute. z

10, after line insert new section:

"29.05.145. TASSUMPTION OF IKE EDUCATION POWER. (a) When
an unincorporated area or second class city that -is part of
a Regional Education Attendance Area incorporates or
upgrades to first class or heme rule city status, the
assumption of the education power shall be ;in accordance
with this section-

(b) When an unincorporated area or city that is part
of a RZAA incorporates or upgrades to first class or home
rule city status, that Director of Elections shall conduct
an election in the REAA within 90 days pf the incorporation.

(c) At this election, voters of the REAA shall be
given an opportunity to approve or disapprove the assumption
".of the education power by the newly incorporated or upgraded
first class or home rule city.

(1) The vote shall be counted separately within
the city limits of the newly 1incorporated cr upgraded city
and in the remainder of the REAA.

(2) A majority of voters 1in both areas must
approve the assumption of the education power by the newly
incorporated or upgraded city or it may not assume the
education power™

A.lter other sections as necessary .to conform.



Offered in the SENATE

Page

Page

____________ ABSKDKZKT £11

By Halford

TO: Senate Bill No. 1

14, 1line 25:

Delete and 1insert
q/_

14, after li.ne 25 insert: =

"(A) st-ndards and procedures governing detachment s”all be
identical to standards and procedures governing annexation, except
that procedures governing detachment shall provide for equitable
prorated payment-of debts acquired by the municipality prior to the

detachment."



AMENDHENT

Offered in the SENATE By Halford

TO: Senate Bill No. 1

Page 14, line 25:

Delete and insert

Page yC, after line $ insert:
}C "(4) within 90 days after receipt of a petition for annexe-
tion or detachment the Local Boundary Commission shall make a decision

on the petition.”



AMENDMENT

Offered in the HOUSE BY THE COMMUNITY AND REGIONAL

TO: HB 172 AFFAIRS COMMITTEE

Page 35, line 4:

After "request"™ insert "by a member of the governing body"

Page 35, line 5:

Delete "and"

Page 35, line 6:

After "request™ 1insert "by a member of the governing body"

Page 35, line 8-

Delete and insert

Page 35, after line 8:

Insert:

K

"(4) a municipal employee or official, other than a member

of the governing body, may not participate in any official action

which the employee or official has a substantial financial interest.

(b) If a municipality fails to adopt a conflict of

in

intere

ordinance within 180 days after July 1, 1983, the conflict of interest

provision of this section 1is automatically applicable to and binding

upon that municipality."”
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Senate Community and

Regional Affairs
February 8, 1983
Page Two

agreements with the Forest Service for fire protection of rural

properties of mutual concern, or for jJoint state, federal, and
local drug enforcement operations or for a host of other municipal

functions which are exercised jointly or in cooperation with state
or federal agencies or other municipalities. I strongly suggest
that this section be eliminated as it is not only superfluous, but
its existence may Jlead . courts to two wunfortunate conclusions;

first, that the only way municipalities may engage in a cooperative
or joint emergency service communication center 1is as provided in
the subject section; and second that 1inasmuch as the legislature
went to great pains to detail the procedures and structures for
joint operation of emergency communication centers, other similar
joint operations must have specific and detailed legislative author—

ization. It was for these types of reasons that the technical
committee for the Ti.tle 29 revision recommended striking or general —
izing such detailed procedures found 1in the present Title 29. It

there is some feeling that striking this section would jeopardize
the authority of municipalities to enter 1into such arrangements, 1
suggest the section be struck and replaced with a new section
under the general powers portion of the Bill which would authorize
a municipality to enter into an agreement or association, 1including
membership in a corporation, with- any other municipality, the
state, or federal agencies, for the purpose of exercising any
power“or Tfunction of the municipality. 2 N /

Page 96, beginning at line 5. Subsection (c) of this section makes
subsections (a) and (b) applicable to all home rule municipalities.
Actually, there appears to be little need to have this apply to any
home rule municipality; however, because subsection (a) deals with
the different disposition of a vacated public square depending on
whether the square 1is within a city or outside a city but within
the borough, 1t may be appropriate to make subsection (a) applicable

only to home rule boroughs and general Jlaw municipalities. In
addition, the last sentence of subsection (a) which begins 1in line
17 could lead to some very awkward situations. If, in the original

plat, a lot 1is dedicated as a holding area for storm waters, or as
a park or for some other non-street use and is later vacated because
the lot is no longer needed for that purpose it may be very difficult
to determine who 1is the "rightful" owner; and if this "rightful"”
owner 1is someone other than the abutting property owners, 1t may
be impossible to locate the owner. I suggest deletion of the sen—
tence which begins on line 17, and in line 14, just before the word
"public™ the 1insertion of the phrase "lot or".

Page 105, beginning at line 7. I don"t think that the definition
of "developed” clarifies anything. For example, when a native cor—
poration subdivides some of 1its prpperty and puts in roads and









POUCH Y STATE CAPITOL

. ®| F
JUNEAU. ALASKA 998U

TE11l1 u I i m /7 S T M 90? .565-3800
LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 28, 1983
SUBJECT: Mayor®s veto power

(HB 172)
TO: Representative Barabara Lacher

Chairman, House Community and
Regional Affairs Committee

FROM: Tamara Brandt Cook
Legislative Counsedl pLS

$

You have asked for a comparison of the veto power of a mayor
under HB 172 as compared to the veto power of a mayor under
existing law.

Under AS 29.23.170, the mayor of a borough 1is authorized to
veto " . .. any ordinance, resolution, motion or other
action of the assembly and may, by veto, strike or reduce
items in appropriation ordinances except for school budget
items". However, the mayor may not veto an action of the
assembly calling for an election on adopting or abandoninga
manager plan (AS 2.9.23. 240 (d)), or an action of the boardof
equalization or board of adjustment. The assembly sits as
the board of equalization and hears appeals from decisions
of the borough assessor, or the assembly may delegate this
authority to another board (AS 29.53.135). An action taken
by the board of equalization may not be vetoed, whether the
assembly sits as the board or whetherother appointed

members form the board. The assembly is the board of
adjustment for purposes of hearing appeals from land use
decisions, but the assembly may delegate this function to a
city for the area within the city"s boundaries

(AS 29.33.110). An action taken by the board of adjustment
may not be vetoed by the borough mayor, whether the assembly
is sitting as the board or a city board is involved.

In addition to general limitations on the veto power of a
borough mayor, with respect to a third class borough



Representative Barbara Lacher
Page 2
February 28, 1983

The borough executive is the presiding officer of the
borough assembly and president of the school board.
The borough executive has all powers of a borough
executive except for the veto power.

Under this language it appears that the mayor of a third
class borough has no veto power, whether acting as presiding
officer of the assembly or as president of the school board.

Under AS 29. 23. 270, the mayor of a first class city " . ..
may veto any ordinance, resolution, motion, or other action
of the council and may by veto strike or reduce items 1in
appropriation ordinances except, in a city outside an
organized borough, for school budget items". The mayor of a
second class city may not veto any action. The section 1is
silent as to whether the mayor of a first class city in a
borough may veto an action of the council sitting asa board
of equalization or adjustment pursuant toa delegation of
authority by the borough assembly.

The veto provision contained in sec. 29.20. 270 of HB 172
applies to both cities and boroughs. Just as in existing
law, a mayor is authorized to veto " ... an ordinance,
resolution, motion, or other action of the governing body
and may strike or reduce appropriation items". As in
existing law, the mayor may not veto items in a school
budget or adoption or repeal of a manager plan of
government, and the mayor of a second class city may not
exercise a veto at all. In addition, themayor of a city or
borough may notveto " ... actions of the governing body
sitting as the board of equalization or board of adjust—
ment . . . " Since the mayor 1is authorized to veto only
actions of the governing body and not actions of other
boards, the result of this provision is the same as the
existing prohibition against veto of an action of the board
of equalization or board of adjustment even if the governing
body delegates the functions under sec. 29.40.050 or

sec. 29.45.200. However, under HB 172 it is clear that
neither the mayor of a city nor the mayor of a borough may
veto actions of the board of adjustment or board of equali—
zation .

While, 1in HB 172, the mayor of a third class borough
continues to have no power to veto actions of the assembly
sitting as a school board, under sec. 29.20.300(b) the mayor
is not precluded from vetoing other actions of the assembly.

TBCrljb
9/021
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subsection is limited to

(1) an amount equal to two percent of the value of the
structure based on the assessment for 1981, if the fire protection
system is a fixture of the structure on January 1, 1981; or

(2) an amount equal to two percent of the value of the
structure based on the assessment as of January 1 of the year immedi-
ately following the installation of the fire protection system if the
fire protection system becomes a fixture of the structure after
January 1, 1981.

(m) The tax exemption required by 43 U.S.C. 1620(d), as amended,
shall be implemented according to the following conditions and inter-
pretations:

(1) "developed"” means a purposeful modification of the
property from its original state that effectuates a <condition of
gainful or productive present use without further substantial modifi-
cation; surveying, construction of roads, providing utilities or other
similar actions normally considered to be component parts of the
development process, but which do not create the condition described
in this paragraph, do not constitute a developed state within the
meaning of this paragraph; developed property, in order to remove the
exemption, must be developed for purposes other than exploration, and
be limited to the smallest practicable tract of the property actually
used in the developed state;

(2) Texploration™ means the examination and investigation
of undeveloped land tio determine the existence of subsurface nonrcnew-
able resources;

(3) "lease””means a grant of primary possess:
into for gainful purposes with a determinable fee remaining in the

hands of the grantor; with respect to a lease that conveys rights of

-105- HB 172
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KB 172

exploration and development, this exemption shall continue with re—
spect to that portion of the leased tract that is used solely for the
purpose of exploration.

(n) If the property or interest in the property reverts to an
undeveloped state, or if the lease is terminated, the exemption shall
be reinstated, subject to the provisions of (in) of this section.

Sec. 29.45.040. PROPERTY TAX EQUIVALENCY PAYMENTS. (a) A
resident of the state 65 years of age or older who rents a permanent
place of abode is eligible for tax equivalency payments from the state
through the department.

(b)For purposes of determining payments to eligible persons,
the department shall calculate at the rate of one percent per mill a
property tax equivalent percentage for each municipality that levies a
property tax. The property tax equivalent percentage applied to the
annual rent charged to the applicant equals the property tax equiva—
lency payment payable under this section.

(©) To obtain tax equivalency payments the eligible resident
must apply to the department for payment for the precedingyear by
January 15 of each year on forms and in the manner prescribed by the
department. Each applicant shall submit with the application rental
receipts or, if rental receipts are not available, other evidence
satisfactory to the department for determination of the fact of pay—
ment of rent and the amount paid.

(d) If two or more personsoccupy a residence as tenants, not
all of whom are eligible for tax -equivalency payments under this

section, the assessor shall determine equitable partial payments to be

made to the eligible tenants. However tax equivalency payment:; to an
.. n —+~—-—- spouse is less than
. i H H e m :
65 years of age. IT all occupants in a residence are eligible for tax
106-



ALASKA ASSOCIATION OF ASSESSING OFFICERS

SENATE BILL NO. 260 (proposed substitute)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to exemption from municipal
property

taxation of certain property exempt from taxation
from federal law; and providing for effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

¢Section 1. AS 29.53.020(a) is amended by adding a new paragraph to
read:

(9) real property or an interest in real property that is exempt
from taxation under A3 U.S.C. 1620(d), as amended.

¢Sec. 2. AS 20.53.020 is amended by adding new subsections to read:

(k) For the purpose of determining property exempt under (a) (9)
of this section, the following definitions apply to terms used in A3
U.S.C. 1620(d) unless superseded by applicable federal law:

(1) "developed” means a purposeful modification of the property
from its original state that affectuates a condition of productive
present use or makes the property marketable for use or development
in accordance with local ordinances and state statutes without
further subdivision or substantial modification. Developed property,
in order to remove the exemption, must be developed for purposes
other than exploration and be limited to the smallest practicable ..A
tract of the property actually used in the developed state;

(2) "exploration” means the examination and investigation of
undeveloped land to determine the existence of subsurface
nonrenewable resources;

(3) "lease™ means a grant of primary possession entered into for
gainful purposes with a determinable fee remaining in the hands of ,
the grantor; with respect to a lease that conveys rights of /l
exploration and development, this exemption shall continue with A’
respect to the portion of.the leased tract that is used solely for
the purpose of exploration.

(A) If property or an interest in property that is determined not
to be exempt under (a) (9) of this section reverts to an undeveloped
state, or if the lease is terminated, the exemption shall be granted,

subject to the provisions cf (a)(9) and (k) of this section
I e Vi i 4



*Sec. 3. AS 209.53.060 is amended by adding a new subsection (c)
reading

(c) The assessment of property which has lost its exempt status
under A3 U.S.C. 1620(d) because it is developed or leased shall be
based on the full and true value of the improvements to the property
and of so much of the property and/or natural resource as is used or
useful in connection with the improvements.

*Sec. [3]A. This Act takes effect January 1, 198A



NOTE OF INTENTION

Attached is a proposed substitute for Senate Bill 260, which is an
act relating to the exemption from municipal property taxation of
certain property exempt from taxation under federal law; and
providing for an effective date.

The proposal was drafted at a quarterly meeting of the Alaska
Association of Assessing Officers held in Soldotna on May 23 and 24,
1983.

It was the opinion of the assessing officers that the original
Senate Bill 260 was unfair, as it related to other persons in the
State of Alaska who are involved in the subdividing and developing
of property. The original bill allowed Native organizations to
completely develop a subdivision, including survey, roads and
utilities, and still not be obligated to pay local taxes until such
time as the property was sold. We realized that it was probably the
intent of the federal government in passing the Native Land Claim
Settlement Act to allow a moratorium on local taxes so that the
Native organizations could get their feet on the ground and not
forfeit their property to taxes in the early years. We felt the
original Senate Bill 260 allowed the corporations not only to get
their feet on the ground, but to remain in a tax exempt status
virtually in perpetuity, as far as purposeful modifications to their
property are concerned.

Our proposed bill would allow a future subdivision in the state of
being developed a tax exemption, but as such time as the subdivision
is completed in conformance with the subdivision agreement, it would
become taxable. This, in essence, gives the Native organizations
developir.g subdivisions or natural resources a tax free period of
time during the development process, but once the development
criteria has been met it places the property on the tax roll of
local taxing jurisdictions.

The proposal also provides in section 2 (k) (1) for the taxation of
only a small portion of a a larger tract, if only that portion has
been developed. It eliminates taxation as does the original Senate
Bill 260 of land being used for exploration. It allows, as did the
original bill, for property that has been leased to be taxed, but
deletes this property from the tax roll should the lease be
terminated. If the lease is terminated, and due to the lease, a
portion of the property was developed, that portion would remain
taxable to the Native corporation.

Our proposed bill would bestow an additional benefit on the Native
corporations over what most of them have at the present time. Most
of the assessing jurisdictions within the State begin to assess the
property at the time it is surveyed, and continue through the
development stage. As mentioned above, the proposed bill by our
association would allow the development to take place prior to
beginning the assessment procedures.

\ri‘tm Al >V



Should you have any questions concerning
contact” the undersigned.

Glenn M. "Pat"™ McKee, CRA

Chairman, Legislative Committee

Alaska Association of Assessing Officers
Pouch 6-650

Anchorage, Alaska 99502

our position,

please



Alaska State legislature

REPRESENTATIVE COMMITTEES

BETTE CATO
DISTRICT 6 CHAIRMAN
BOX775 HOUSE TRANSPORTATION

VALDEZ. ALASKA 99686
MEMBER

1907)e35-4563 blouse of 1Seprescntatiuies LA A

W HILE IN JUNEAU HOUSE HEALTH EDUCATION
AND

POUCHV SOCIAL SERVICES
JUNEAU. ALASKA 99811
007)465-4858
007)586-2660

April 12, 1983

Lyman Hoffman, City Manager
CITY OF BETHEL

P.0. Box 388

Bethel, Alaska 99559

Dear Lyman:

Thank you for your recent letter requesting my support for SB 1.
As 1"m sure you know, HB 172 is the House version of the Municipal
Code revision bill.

The bills in question are monolithic, and due to their size and
impact there will be a considerable amount of time spent on them

in committee. SB 1 has gone from Senate C&RA to Judiciary. At

this time, hearing dates in Judiciary have not been set. Once the
bill gets through Judiciary, it will then go to the Finance and

Rules Committees respectively. On the House side, the C&RA Committee
will be passing the bill out sometime near the end of April. HB 172
has the same committee referrals as SB 1. Obviously, unless we"re
here till August, it looks like the bills will be carried over to the
second session.

Lyman, 1 believe that the majority of legislators, including myself,

support the concept of revising and reorganizing Title 29. However,
at this time | cannot make a commitment to the bill until 1 see how
it is amended. I"m sure you understand. In any event, you can

always feel free to contact me on this.
Thank you for writing. Please give my best to my friends in Bethel.

Most sincerely,

Bette Cato
Alaska State Representative
District 6

HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Senator Bill Ray, Chairman
SENATE JUDICIARY COMMITTEE
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POUCH Y «STATE CAPITOI

JUNEAU. ALASKA 99811

¥ K [ L d i O i G J T O 9C7-465-3800
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 4, 1982

SUBJECT: Chapter summary of Municipal Code
Revision [CSHB 170] (Work Order
No. 12-2379)

TO: Representative Patrick M. 0"Connell
Chairman, House Community and
Regional Affairs Committee

FROM: Tamara Brandt Cook
Legislative Counsel

You have requested a chapter summary of the municipal code
revision (CSHB 170) highlighting significant changes to
existing law. For your convenience, | have attached a table
of contents by chapter and article to the revision.
Corresponding chapter numbers 1in the existing Title 29 are
included in parentheses.

CL pter 03. The Unorganized Borough. No significant
change.

Chapter 04. Classification of Municipalities. No
significant change.

Chapter 05. Incorporation. Does not authorize
incorporation of a third class borough.

Chapter 06. Alteration of Municipalities. Does not
authorize incorporation of a third class borough through
merger or consolidation.

Chapter 10. Home Rule Municipalities. Authorizes a second
class city to adopt a home rule charter if the city has at
least 400 permanent residents. Requires home rule munici—

palities to provide land use regulation.



Representative Patrick M. 0 Connell
Page 2
February 4, 1982

Chapter 14. Capital City. No significant change.

Chapter 20. Municipal Officers and Employees. Requires a
municipality to adopt a conflict of interest ordinance that
requires a member of the governing body to declare a
substantial financial interest he has in an official action.
The presiding officer must then determine whether to excuse
him from a vote and this decision may be overturned by
majority vote of the membership. Allows a special meeting
to be called if a majority of the members are given at least
24 hours notice and reasonable efforts are made to notify

all members. A special meeting may be conducted with less
than 24 hours notice if .11 members see present or if absent
members waive in writin6 the required notice. Requires the

governing body to appoint within 7 days the number of
members needed for a quorum if the membership 1is reduced to
fewer than the number needed. Requires that a veto be
overridden at the next regular meeting or within 21 days
after exercise of the veto. Grants authority to a munici—
pality to establish advisory, administrative, technical, or
quasi-judicial boards and commissions. Allows the governing
body to provide for a classified service and to designate
positions that are wholly or partially exempt from the
classified service.

Chapter 25. Municipal Enactments. A penalty not to exceed
that imposed for a class B misdemeanor may be imposed for s
violation of an ordinance. A mandatory, nonsuspendable term
of imprisonment for 5 days may be imposed for violation of
an ordinance. A civil action may be instituted against a
person who violates an ordinance and a civil penalty of up
to $1,000 may be imposed for each violation. An action to
enjoin a violation may be brought and the court must grant
the i1njunction on finding a violation. Each day a violation
continues 1is a separate violation.

Chapter 26. Elections. The judge of a precinct must be a
voter of the precinct for which he is appointed unless no
voter is willing to serve. Both general law and home rule
municipalities are required to give at least 20 days notice
of a regular or special election. A runoff election shall
be held if no candidate receives over 40 percent of the
votes cast for the office of mayor or member of the

governing body or school board. There 1is no super majority
requirement for other elected offices, and a municipality

m m !
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may change the requirement for mayor, member of the

governing body, or member of the council by ordinance. The
initiative and referendum process and the recall process
have been substantially altered. An application must be

filed with the clerk for a petition. The clerk prepares the
petition and provides it to the voters who will sponsor the
petition. When a petition is returned, the clerk certifies
whether it is sufficient and notifies the sponsors. The
petition may be supplemented with additional signatures
obtained and filed within 10 days after the petition is
first rejected, except that a recall petition may only be
supplemented if it contains an adequate number of
signatures, counting both valid and invalid. A person may
not be recalled until after he has served 120 days and may
not be recalled 1f there are only 180 days left in his tern.

Chapter 35. Municipal Powers and Duties. The following
have been included in the list of facilities that a
municipality may provide outside its boundaries: solid and
septic waste facilities, utility services, transportation
facilities, wharves, harbors and other marine facilities. A
municipality that provides a facility outside its boundaries
may regulate its use only to the extent that the jurisdiction
in which the facility is located does not:. Extends eminent
domain and declaration of taking power to second class cities
as it may be exercised by other municipalities. Unless a
grant of a franchise or permanent permit is made on a
competitive basis, the grant of an exclusive right to use a
public street or right-of-way for more than five years to a
utility or transportation system that 1is not certified 1is
valid only if approved by vote. (Under existing law no
franchise 1is valid unless it is submitted to the voters for
approval.) The governing body is required by ordinance to
establish a formal procedure for acquisition and disposal of
land, but is not otherwise limited in its ability to dispose
of land. A first class borough 1is allowed to exercise on a
nonareawide basis any power, and on an areawide basis any
power that 1is acquired, so long as exercise of the power 1is
not specifically prohibited by law. Allows a second class
borough to exercise on a nonareawide basis any power
approved by the voters living outside cities, unless the
power is prohibited by law. Allows a second class borough
to exercise an areawide power 1if it is approved by the
voters or transferred by the cities in the borough, unless
prohibited by law. Ac?"" z

prohibited by law
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Chapter 40. Planning, Platting, and Land Use Regulation. A
planning commission is authorized to utilize methods other
than zoning to implement a comprehensive plan. The governing
body must update the plan as necessary. Requires the assembly
to provide for an appeal from the application of a land use
regulation before a hearing officer or board of adjustment.
The governing body must establish a platting authority, but
the planning commission need not act as platting authority.
Plat requirements may ncit be waived, but in certain cases a
short plat procedure may be followed rather than the regular
procedure. A person who violates a land use regulation or
condition imposed by a platting authority is subject to the
penalties that may be imposed for violation of an ordinance.

Chapter 45. Municipal Taxation. Allows a municipality to
exempt by ordinance personal property from taxation. Extends
the limit on assessing farm use land to greenhouses so that
they are assessed at full and true value for farm use. A
penalty not to exceed 20 percent of the tax due may be added
to delinquent taxes, and interest not to exceed 15 percent
shall accrue on unpaid taxes. The right to repurchase
foreclosed property is cut off after 10 years. If, in the
absence of a suit, it becomes obvious to the governing body
that judgment for recovery of taxes would be obtained the
municipality must refund the taxes. A petition for
incorporation of a second class city may be combined with a
sales LancT use tax proposal, so the incorporation proposition
fails 1f the tax proposal fails.

Chapter 46. Special Assessments. Costs that may be

included in a special assessment are listed. These may not
exceed actual costs, but may include reasonable estimates of
the costs of 1issuing bonds. IT an assessment 1is 1increased a

new public hearing must be held unless all owners of
property subject to the increase agree to the increase 1in
writing. A municipality may issue notes for the costs of a
local improvement project to be eventually paid from
assessments for the 1improvement.

Chapter 47. Municipal Debt. The issuance of revenue bonds
and use of proceeds from revenue bonds are not subject to
the prohibition against a political subdivision making a
subscription to the capital stock of a corporation, lending
its credit for the use of a corporation, or borrowingmoney
for the use of a corporation. Refunding bonds may be
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exchanged at the discretion of the governing body and need

not be exchanges at par for bonds being refunded. Revenue
bonds may be issued to finance any project and to be secured
solely from the revenue and property of that project. Bonds

and notes may be sold in the manner and at the price
determined by the municipality regardless of the par value.
Allows the interest rate payable on bonds or notes to exceed
the contract usury rate. Indebtedness of a service area
remains a debt even though s court subsequently determines
that the service area was not validly formed under law.

Chapter 55_Municipal Programs. No significant change.
Chapter 60.State Programs. No significant change.

Chapter 65.General Grant Land. No significant change.
Chapter 71. General Provisions. Dedication of streets,

rights-of-way, easements of other areas for public use may
not be construed to require the municipality to maintain,
improve or provide for municipal services 1in the area
dedicated.

TBCrijb
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MEHORAN DOM

TO: Committee on Community and Regional Affairs
From: Staff

Date: May 20, 1983

Re: Amendments to HB 172

The Committee has completed action on proposed amendments One
through eight; except that representatives of the Cape Fox
Corporation were offered an opportunity to prepare new language
for amendment No. 8.

Amendment No. 8 deals with a definition of developed lands for tax
exempt status. A revised definition has been prepared for Committee
review.

Amendment No.9 has been requested by representatives of the Alaska
Rural Electric Cooperative Association. A staff summary has been
prepared iIn an attempt to clarify the basis of the issue.

Following Committee decision on the above proposed amendments, staff
will request a Committee Substitute HB 172 that will incorporate all
approved amendments.
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Tony Strong
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Juneau, Alaska 99801

Kellus Sewell
8489 Jennifer Drive
Juneau, Alaska 99801

FILE: Legislature - 1983/84 - SB 260
SUBJECT: Proposed Substitute
Gentlemen:

Enclosed is a proposed substitute for Senate Bill 260 which 1 believe
incorporates the changes we agreed could be made to help clarify the
definition of "developed” in the bill. As you requested, I have
shown the <changes which the three of us propose by using brackets
and underlining.

I appreciate the time you spent with me 1in discussing the changes.
Please note that I still feel that subsection (1) should be deleted
as it will lead to a changing tax status for property which cannot
be pinned down to some specific event such as a transfer of ownership.
While 1 recognize that such a system may be beneficial to the native
corporations, it creates a situation which will undoubtedly lead to
disagreements (and perhaps court battles) between municipalities and
native corporations.

While 1 believe the language in the attached proposed substitute is
more clear than that 1in Senate Bill 260, 1 strongly suggest that
this proposal be reviewed by the attorneys and assessors in other

municipalities as well as other native corporations. The situation
varies from municipality to municipality and from native corporation
to native corporation. It may even be profitable to try to set up a

meeting of officials from conce®"ned municipalities and native corpor —
ations to try to work out something to which a majority of us can
agree.

Sincer
3B

Gerald L. Sharp
City/Borough Attorney
GLS:jr
Enclosure
js&mm
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MEMORANDUM

To: Committee On Community and Regional Affairs
From: Staff
Re: HB 172, proposed utilities amendment.

The attached amendment to HB 172 has been requested by Mr. Dave

Hutchins, representing the Alaska Rural Electric Cooperative Associa—
tion.

The controversy over the proposed amendment is based on the authority of
municipalities, or lack of authority, to regulate utilities that are not
subject to regulation by the Alaska Public Utilities Commission under AS
42 _05.

A summary of the controversial portions of the three options presented
to the committee is as follows:

1. Present Statues:
a. Municipalities cannot regulate or grant franchises to any
utility that is regulated by the Alaska Public Utilities
Commission (APJC) under AS 42.05.

b. APUC approval is required for a municipality to extend a
municipal utility"s service area.

The present laws are silent on the authority- or laclc of authority- of
municipalities to regulate non-municipal owned utilities that are not
regulated under AS 42.05. Since a General Law municipality has only the
powers granted by law, it would probably be upheld that a General Law
municipality docs not have the authority to regulate a non-municipal
owned utility that is not regulated by APUC. '~

u

2. HB 172 Provides:
Municipalities may grant franchises and regulate utilities
to the extent they are not subject to regulation by APUC
under AS 42.05, or not otherwise prohibited by law.

Municipal owned utility services may be extended outside
of the municipal boundaries (subject to approval by APUC).



3. Amendment requested by utilties:

a.

Whenever a utility is exempted from regulation by APUC or
subject to regulation under AS 42.05, a municipality may
not regulate the utility.

A municipality may only extend utility services to an area
adjacent to the municipal boundaries. This provision
would prevent a municipal utility from providing utility
services to an area that is not adjacent to the municipal
boundaries.

The utilties that are, or may be, exempted from APUC regulation and as
such are the utilties that are at the center of this issue are identi—
fied in AS 42.05.711 (copy attached).



