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records are protected, and to prevent interference with the
day to day work activities of the office. It further states
that if a certified copy of the record is requested that the
copy furnished by the custodian would in all cases be evidence
tf the original.

(c) This section states that copies of the records may
be requested by telephone, electronic communication, and by
mail. It further states that these requests shall be treated
in the same way as requests made 1in person.

(d) This section states that the commissioner of the

Department of Administration shall, prescribe a uniform schedule

of fe..s. The payment of fees shall be Ilimited to the reasonable

standard charge for document duplication, and only the direct
cost of duplication will he charged. (There 1is no charge for
searching for the documents. )

(e) Provides sevenI®Bl™ cnpci fir PVPiniiti nns fnr nnf dir-
closing public documents

@) States that all records become public documents
after they are twenty years old unless they are specifically
exempted from disclosure by statute.

(9) States that informatior contained 1in records exempted
from disclosure under the seventeen exemptions may be released
for valid statistical or other information-gathering purposes
if: (1.) any of the information which would tend to identify
the person would he deleted and (2.) disclosure would be made
in a manner which would not compromise or defeat the purposes

of any statute designed to maintain the confidentiality of the



information.

(h) This part allows exempted information to be sub-—
poenaed during the course of an 1investigation of a state or
municipal agency.

(i) This part allows all personnel records 1including
salaries and information regarding job performance and abili—
ties to carry out the duties and responsibilities of the job
to be made available for inspection. It specifically states
that this accessibility to the public is not an infringement
of a person®s right to privacy.

(J) This part outlines what information is public with
regard to the commission of a crime. It specifically exempts

the release of the victim®s name 1in a criminal sexual assault
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AS 40.25.020

(a) This part states that upon request each governmental
unit shall produce the records immediately or, if the record
is currently being used or 1is in storage and not available at
the time of the request, the custodian shall notify the appli—
cant in writing and the applicant may then set a date and an
hour at which time the record can be inspected.

(b) This part covers the area of exhaustion of adminis—
trative remedies. This means that if a governmental unit Ffails
to comply with a person®s request for documents, that person
is considered tc have exhausted his or her administrative re—
medies and can then go directly to court to force the govern-—
mental unit to comply. When the court action 1is filed, 1if the
governmental wunit can show that exceptional circumstances exist,
the court can g ant the governmental wunit additional time to
find or review the record.

(c) This part deals with the procedures the custodian of
the record must follow when he determines that the contents
or the record are exempt under the seventeen provisions. T.t
states that if the custodian finds exempt provisions, the cus—
todian must delete these provisions and release the record
with a note stating that exempt material has been removed. It
also states that if the custodian determines that the record
or a portion of it is not open to inspection, he shall Inform
the person making the request 1in certified writing of this de—

termination and of that part of the exempt provisions that he



is relying on. The custodian, in the certified writing,
must also state that a lawsuit may be brought to compel
production of records which are improperly withheld.

(d) In the certified writing of the denial of request
under the previous section the names and titles of positions
of each person responsible for the denial of the request

must be noted.

AS 40.25.025

(a) This part states that a custodian of the record or
an accomplice may be enjoined by the Superior Court from ob-—
structing or attempting to obstruct the Jlawful 1inspection of
records.

(b) This i states that the court may not charge a
filing fee or the Department of Public Safety may not charge
for service of process for an applicant seeking injunctive
relief under this section. This section also states that the
court may not require a security bond, which is wusii lly re—
quired In a suit for injunctive relief. If the applicant is
granted 1injunctive relief lie shall be entitled to recover costs
and reasonable attorney®"s fees, as stated 1in Rule 82 of the
Civil Rules of Procedure, from the governmental, wunit.

(e) States that the Superior Court shall provide forms
willch allow for an applicant to file for injunctive relief
without a lawyer. These forms are simplified to include only

Llie identification of 1lic applicant, the name of the custodian



who 1is allegedly improperly withholding the record, and a
simple explanation of the record sought. This 1is done to
do away with needing an attorney to file the suit.

(d) This part states that the court may compel the
reproduction of records improperly withheld. It also allows
the court to examine withheld documents en camera (which means
the judge may do this 1in his chambers) to determine whether or
not the record or portions of the record have been 1improperly
wi tliheld. The burden 1is put on the agency to prove 1its reason
for withholding the requested document.

AS 40.25.035 Civil Action for Obstruction of Access to Records.

(a) This part allows a person who lias been wrongfully
denied uccess to records to file a civil action 1in court against
the person responsible for the violation. The applicant, |If
he prevails 1In the suit, 1is entitled to recover actual damages
and reasonable attorney®"s fees and other reasonable costs of
Iltigation.

(b) This part states that a good faith reliance noon the
provisions in the xemplion 1is a defense to a civil action
brought under this section.

AS 40.25.040 Definitions

There are live categories of definitions which are self-ex—
planatory. Definitions are provided for "attorney work pro-—
ducts™, "custodian", "gov enmentai unit", "personal information™,
and "record".

Section 2 of the hill amends AS 44.62.310, which 1is entitled

"Agency Meetings: Public" by adding a new .cction which allows



the holding of conferences between two or more public bodies

or their representatives. It further states that these con-—
ferences are subject to the same regulations which are outlined
in AS 44.62.310 for holding executive or closed sessions.

Section 3 amends AS 44.62.310 (c¢) (3) to read "Matters
which by state statute LAW, MUNICIPAL CHARTER, OR ORDINANCE
are required to be confidential.” This section would stop
any governmental unit or political subdivision from drafting
their own laws with regards to confidental matters to be dis—
cussed 1in executive session.

Section 4 amends AS 11.56.820 entitled "Tampering witli
Public Records™. This section adds a new clause which states
that a good faith reliance upon the provisions outlined 1in
tii.s chapter 1is an affirmative defense to criminal prosecution.
Tampering with public records under current statute is a Class
A hisdemneanor .

SeclLion 5. This section has the ufFcet of changing Rule
65 of the Alaska Supreme Court Rules of Civil Procedure relating
to the security deposits required 1in civil actions.

Section 6 repeals AS 9,25.110 entitled "inspection and
Copying of Public Records". Repeals AS 9.25.120 entitled
"inspection and Copying of Public Records™ and AS 9.25.125

entitled "Enforcement: |Injunctive Relief".
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PROPOSED COMMITTEE SUBSTITUTE

SENATE BILL NO. 90

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION

A 3ILL

For an Act entitled: "An Act relating to privacy and public information;

changing Rule 65 of the Alaska Supreme Court Rules
of Civil Procedure and providing for an effective

date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 40 is amended by adding a new chapter to read:

CHAPTER 25. PRIVACY AND PUBLIC INFORMATION.
Sec. 40.25.010. STATE POLICY. It is the policy of the state that

D) all governmental units exist to aid in the conduct of
the people ™ business;

@) the people of this state do not yield their sovereignty
to the agencies which serve them;

(€)) the people, in delegating authority, do not give their
public servant the right to decide what is best for the people to know
and what i1s best for them not to know;

4 the people®s right to remain informed shall beprotected

"so that they may retain control over the instruments they havecreated;

(5)the people"s right to privacy as provided by the con—
stitution is recognized and shall not be infringed;

(6) the records of governmental units shall be open for
public inspection unless the inspection infringes on a person®s right
to privacy or 1is otherwise prohibited by statute.

Sec. 40.25.01?. RECORDS TO BE OPEN TO INSPECTION. (a) Except as

otherwise specifically provided by statute, all records are open to
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Law

inspection and copying by any person during the regular office hours of
the lawful custodian of the records or his designee. The custodian of
the records shall take all necessary precautions for their preservation
and safekeeping.

(b) Every custodian of records shall make them available for
public inspection and shall give a copy of the record on request and

A custodian shall permit memoranda, trans—
cripts, and copies of the public writings and records 1in his office tc
be reproduced in any reasonable manner. In addition, a custodian shall
furnish proper and reasonab'y accessible f?jilities for inspection of
records, subject to reasonable restrictions as are necessary for the
protection of the writings and records and to prevent interference with
the regular discharge of the duties of the custodian and his employees.
IT a certified copy 1is requested, that copy is in all cases evidence of
the oriainal. *

I M>
(c) Copies of records may be requested/jby telephone, electronic
v/coirnnnnicati an, or by mail. There request “shall .%e treated 1in”accor-
dance with the provisions of (@) and (b) of this section.

(d) The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard changes for
document duplication, and provide for recovery of only the direct costs
of the duplication. The commissioner may reduce or waive the pavms
of fees if a reduction or waiver would be in the public interes””
person can obtain 20 pages of a record copied without charge within any
24-hour period.

Sec. 40.25.020. DUTIES OF GOVERNMENTAL UNIT. (@ JPromptly, but
_no™ later~than.y / days after receiving a request for a public record,
the custodian of the record shall

(1) make the record available;

-2-
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2 inform the requester that unusual circumstances, as
defined in (d) of this section, have delayed or impaired the handling
9f the requests and specify in writing the earliest time and date, not
later t h ana f t e r receipt of the request, when the record will
be available;

€)) inform the requester that the governmental unit does not
maintain the record, and provide, 1if known, the name and location of
the governmental unit maintaining the record; or

4 deny the request* gQ

(b) If a request for access to a public record is denied, 1in
whole or part, the governmental unit shall in writing notify the
requester of the specific reasons for the denial, and identify by name
md position or title of the person responsible for the denial,
addition, the governmental unit shall infqrm the requester 1ihat review

fof the denial may besought from the bee/d of the governmental unit and

that a request”™ for revid\ must be fildd. within 30 days after notification

of the denial. The head of\thc governmental unit within 30 days after
a request for review is filed,\sh/lIl decide whether to uphold the

of access. If the deciEjions”is to disclose, the governmental
unit shall immediately notify/the reé&yester and make the record avail —
able. IT the denial of acgfess is upheldy in whole or in part, the head
of the governmental unit”Ln writing shall ri*ify the requester of the
decision, the specific reasons for the decision., and of the “ight to
bring a judicial actign under AS 40.25.070.

(c) When the governmental unit determines that contents of a
record exempt it under the provisions of AS 42.25.030, it shall also
determine whether a deletion of the exempt parts of the record will
make the record suitable® for release, and, if so, the deletion shall be

made and the record released, with the notation that exempt material
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has been removed. IfT the governmental unit determines that the record,
or a portion of the record, 1is not open to inspection, it shall, in a
certified writing, inform the person requesting the records of its
determination, of the statutory basis for this decision, and that under
AS 40.25.070 a suit may be brought to compel production of records that
are improperly withheld.

(d) As wused in (@) of this section, "unusual circumstances"
means, but only to the extent reasonably necessary to the proper pro-—
cessing of the particular request,

(1) the need to search for and collect the requested records
from field facilities or other establishments that are separate frDnm
the office processing the request;

(2) the need to search for,,collect, and appropriately

Cry ah>
examine a voluminous amount”of separate(@iimd distinct records which are
demanded in a single request;

(3)- the need for consultation*- which shal conducted with

racticable speed, with anothed governmental unit or among two or
more components of the governmental unit having a substantial interest
in the determination of the request; or

(4) the need to notify a person and afford himi3n oppor—
tunity to be heard pursuant to AS 40.25.030(c).

Sec. 40.25.030. EXEMPTIONS. () The followi) g records are ex—
cluded from the provision of AS 40. 25.015 - 40.25.0":0:

D) records that are exempted from disclosure by state
gfraMH-P, -v vogn lafjpn . "r-rmtlTt

(2) any tax or information return, or record or report
relating to that return, which 1is required to be filed in accordance
with the provisions of AS 43 or municipal ordinance;

12) archival materials donated by individuals to the extent

-4-
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of inv written limitations placed on them as a condition of of the
contribution; however, all archival materials become public information
after not more than 50 years and any statement of limitations must be
produced upon denial of access;

@) circulation records maintained by public libraries,
public school libraries, and University of Alaska libraries showing
personal transactions by those borrowing from them;

5) trade secrets and confidential commercial, financial,

Dr geophysical data that is furnished to a governmental

(6) materials used to administer a licensing, employment, or

academic examination if disclosure would compromise the fairness or

Objectivity ovaminaHnn nrnnaec*

complied for law enforcement purposes, but only to the extent that
production of the records would
(A) interfere with enforcement proceedings;

(B) deprive a person of a right to a fair trial or an

unwarranted invasion of _personal

privacy;

()] disclose the 1id sntity of a confidential sour

case of a record compiled by a criminal law enforcement

authority in the course of a criminal investigation, confidential
information furnished only by the confidential source;

(E) disclose investigative techniques and procedures;
or

@) endanger the life, proper hysical safety of
a person;

€) records of security systems and procedures established

-5-
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for the purpose of the protection of persons or property, or securing
a penal institution or place of detention of persons accused or con-—
victed of a crime or persons under the jurisdiction of the court under
AS 47.10, but only tc the extent that disclosure would compromise the
effectiveness of the system;

(99 attorney work product in the possession of a govern—
mental unit;

(10) any notes, memoranda, draft decisions, opinions, or

governmental unit where the effect of disclosure would be to enable law

whether the record 1is ersonal nature, including

erson"s persoi”c-1 relationship with any person

related to him by blood raarr

non-criminal sexual matters
4-affiliation o” plv leasrh-

medical
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diagnosis, condition, treatment or evaluation;
2 whether the person could reasonably assert an opti
withhold information contained in the record frdm the public because

of its intimacy or its possible adverse effect/s upon himself or his
family;

(3) the extent to which disclosure furthers the public < ?u; a£
interest in the disclosure of nformatioiv concerning the conduct of
governmental affairs as opposed to the requester®s private interests;

(4) whether the information/in the record was voluntarily
provided by the person to whom the record pertains or whether lie was
compelled to provide the 1infonr atic

©) whether the infobmastion in the record was supplied
the person in an attempt to obta/in a valuable governmental benefit,
other than basic social servicpi or assistance;

(6) vhether the Anyformation in the record is readily :
vailable from other than goyernmental sources;

(7) whether the/person \/as notif or reasonably could have
concluded at the time he provided tijie information that the record wtuld
be available for public /inspection;

(8 whether /the information in the record consists of
verified or undisputed information abo\t a person or is rumor, con-—
jecture, or uncorroborated hearsay; and

(90 whether the information 1in &je record was collected or
maintained for the/purpose of making information available to the
general pubxic. J

©) If a governmental unit initially decides
record to which the exemptions specified in ~a) (74(0"
this section may apply, and to the extent that it concludes that there
is a substantial probability that a person to whom the record pertains

-7-



would object to disc] osure, it shall make reasonable efforts to.notify
that person and prov:i.de him with an opportunity to argue against.dis—
closure. IT the governmental unit decides to grant disclosure over
objection, it shall notify the objector of its decision. If the govern-f
mental unit decides nbt to grant disclosure, and an action jJ/s subse—
quently brought pursuant to AS 40.25.070 to compel disclosure, it shall
make reasonable efforts to inform the objector of the suit.

(d) Unless specifically exempted from disclosure by state sta—
tute, .fedegal- Mmaw oi~-rowulation,-os court -ruJre-*,all records become
public after they areYEJl”ears old.

(e) Information contained in records exempted from disclosure
under (@) of this section may be released for valid statistical or
other information-gathering purposes if

€D) any information which would tend to identify the j
to whecm the record pertains is deleted? and
disclosure 1is made in a manner which would not com—
promise or t the purposes of any state statute, federal law or
regulatio; urt rule designed to maintain the confidentiality of
the information.

(f) The exemptions from public disclosure provided 1in this sec—
tion, or by other state law pertaining to the confidentiality of
records, do not preclude the release or production of subpoenaed
records or information to a state or municipal agency during the course
of an investigation

ion - .

(@ All information®"in personnel records of pubﬁic employees
showing salary or compensation, job description, educatiom and training
background, previous work experiencej, 8nd the status of any formal

harces against the employee and disciplinary action taken 1is a matter

of public information and record.
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) The fact that a crime has been committed, the name of

crime, the time of commission and location, and the name of any person

who 1is charged with a crime is a matter of public information and
record, except as provided in AS 47.10.090.

Sec.40.25.040. ACCESS TO RECORDS BY RECORD SUBJECT. (€)
Except as provided in (b) of this section, an individual or his duly
authoriz™"”~ representative may examine or copy during, the regular

business hours of the governmental unit, an}CjgPEE££9j”y,e record that

pertains to him. In implementing this section, the governmental unit
shall follow the procedures established in AS 40.25.015 - 40.25.020.
(b A governmental unit is not required under (@) of this sect]

to disclose:

€D information that may be withheld pursuant to

25.030(a)(1) - 40.25.030(a)(11), except to the extent that the in-—
formation was submitted by the requester; however, for purposes of

information that may be withheld pursuant to AS 40.25.030(a)(6),

unde- appropriate safoyuerds designed to protect the integrity of the

examination process, an individual may examine, his own

test questions and answers 1in any examination used for licensing or

employment;

@) information that may be withheld pursuant to

"25. 030 (a) (12) that does not relate directly to the requester, and
which i1f disclosed, would constitute an unwarranted invasion of

another person®s personal privacy; or

character $n

closure wo

(c) This section"does not abridge any state s tatuteirruw

Stioh7 or uS5Uit:rtrfij that authorizes an agency to withhold infor-
rnaricn from the parent or legal guardian of a child.

—o-



(d If an individual requests an record containing
information the governmental unit is not required to disclose under (b)
or (¢) of this section, the agency shall provide any reasonably segre-
gable portion of the record to the requester after deleting the un-
disclosable material.

Sec. 40.25.060. CORRECTION AND AMENDMENT OF RECORDS. () An
individual may request a governmental unit to correct or amend any
incomplete or inaccurate information pertaining to him if it is con—
tained in a record available under AS 40.25.050.

((») Not later than twenty days after receiving a request from an
individual to correct or amend an accessible record pertaining to him,
the governmental upit shall

(1) make the requested correction or amendment and inform
the individual of the action;

) inform the individual that the governmental unit does
not maintain® the record and, if it knows, provide the name and location
of the governmental unit maintaining 1it; or

€)) inform the individual in writing of its refusal to
correct or amend the record as requested and the reason for the re—
fusal. IT the governmental unit refuses to correct or amend the
record, it shall

A) permit the individual to file with the record a
concise statement of his reasons for the requested correction or
amendment and his reaso s for disagreement with the refusal by the
governmental unit; and

® notify the individual of his right to bring an
action pursuant to AS 40.25.070.

(©) Whenever a governmental unit discloses information to a third

party about which an individual has filed a statement pursuant to

-10-



(b)(3)(W of this section, the governmental unit shall

¢)) clearly identify the disputed portion of the informa—
tioni

(2) furnish a copy of the individual®s statement; and

A3) furnish a concise statement of the governmental unit"s
current position with respect to the request for correction or amend—
ment and transmit a copy of this statement to the last known address of
the individual whose record is disclosed.

Sec. 40.25.070. ENFORCEMENT : INJUNCTIVE RELIEF. (@) A person
having custody or control of a record, or a person not having custody
or control who aids or abets a person having custody, may be enjoined
in superior court from

(1) obstructing or attempting to obstruct the inspection of
a record subject to inspection under this chapter;

@) failing to correct or amend a record pursuant to AS 40.-
25.060.

(b) The court may charge no filing fee, and the Department of
Public Safety may charge no fee for service of process, from an appli—
cant seeking an injunction under this section. No security may be
required by the court from an applicant seeking an injunction under
this section. If the applicant is granted the injunction, he shall be
entitled to recover costs anaraaoomitefe attorney fees from the govern-—
mental unit.

(c) The superior court shall make available to an applicant, free
of charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian alleged to be acting improperly, and a
simple explanation of the records sought or the correction or amendment

requested.



() In a suit brought under this section, the court may enjoin
withholding of the records and order the production to the complainant
of records improperly withheld or order that the correction or amend—
ment be made. The court shall determine the matter de novo, and may
examine the contents of any records in camera to determine whether the
records or any portion of them may be withheld under any of the exemp—
tion specified in AS 40.25.030 or not corrected or amended under
AS 40.25.060. The burden is on the agency to sustain its action.

Sec. 40.25.080. CIVIL ACTION FOR OBSTRUCTION OF 7\CCES.> TO RE-—
CORDS. (&) A person who has been wrongfully denied access to a
record under this chapter has a civil cause of action against che
persor) responsible for the violation and is entitled to recover actual
lamaces and attorney fees and other roaoaHwbit litigation
costs.

(b) A good fai”~h reliance upon the provisions of this chapter
of applicable law governing the confidentiality of public records is a
defense zo a civil action brought under this section.

Sec. 40.25.050. DEFINITIONS. In th~.s chapter, unless the contex
otherwise requires,

(€)) "accessible record"” mejans an$ item or collection of
information in a record that refers to a particular individual that 1is

)] maintained according to an established retrieval
scheme or 1indexing structure oh the basis of the identity of, or
so as to identify, individuavlLs; or

(B) otherwise retrievable because a governmental unit
is able to locate the record through the use of information pro—
vided by a requester without an unreasonable expenditure of tinme,

effort, money, or other resources;

(2) "attorney work product"™ means documents and tangible

-12-
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things prepared by or for a governmental unit in anticipation of or
during litigation;

@3 "custodian" means the head of any governmental unit or
his designee;

4 "governmental unit" means an ageAfcy, politic;$lsub-—
division, legislative body, board of regents, or an administrative
body, board, commission, committee, subcommittee, authority, council,
agency, or other organization, 1including subordinate units of the above

roups, of the state or any of 1its political subdivisions, 1including
but not limited to municipalities, boroughs, school boards, and all
other boards, agencies assemblies, councils, departments, divisions,
bureaus, commissions < organizations, advisory or otherwise, o0": the
state or local govern jt supported in whole_or 1in part by pub.lic mon

or authorized to spend public money;

T? 1.n, 7
(5) "individual"™ means a natural rerson; °
(6) "record" means any document, paper, memoranda, book,

letter, drawing, map, plat, photo, photographic file, motion picture,
film, microfilm, micr phoﬁ?graph, exhibit, magnetic or paper tape,
punched card,7”or other document of any other material, regardless of
physical form or characteristic, developed or received under law or 1in
connection with the transaction of official business and preserved or
appropriate for preservation by a governmental unit as evidence of the
organization, Tfunction, policies, decisions, proceduns, operations or
other actili_eis of the state or political subdivision or because of
:he informational value in them; it also includes staff manuals and
instructions to staff that directly or indirectly affect the public.
Sec. 2. AS 44.62.310 1is amended by adding a new subsection to read:
()) Nothing in this section may be construed to prevent the

holding of conferences between two or more public bodies, or their

13-
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representatives, but these conferences are subject to the same regu—
lations for holding executive or closed sessions as are applicable to
any other public body.

* Sec. 3. AS 44.62. 310 (¢) (3) is amended to read:

€)) matters which by state statute [LAW, MUNICIPAL
OR ORDINANCE] are required to be confidential.

* Sec. 4. In sec. 1 of this Act, AS 40.25.025(b) has the effect of
changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure re—
lating to security deposits required in civil actions.

* Sec. 5. AS 09.25.110, 09.25.120, and 09.25.125 are repealed.

* Sec. 6. This Act ta<es effect July 1, 198~.

-14-
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SENATE BILL NO. 90

IN THE LEGISLATURE OF THE STATE Oi ALASK
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
"on;
chang.Lng Rule 65 of the Alaska Supreme Court Rules

of Civil Procedure and providing for an effective

date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 40 is amended by adding a new chapter to read:
CHAPTER 25. PRIVACY AND PUBLIC INFORMATION.

Shc. 40.25.010. STATE POLICY. It is the policy of the state that

) all governmental units exist to aid in the conduc

the people®s business;

(2) the people of this state do not yield their sovereignty
to the agencies which serve them;

€)) the people, 1in delegating authority, do not give their
public servants the right to decide what is best for the people to know
and what is best for them not to know;

4 the people®s right to rem".in informed shall be protected

“6o that they may retain control over the instruments they have created;
©) the people®s right to privacy as provided by the con-—
stitution is recognized and shall not be infringed;

(6) the records of governmental units shall be open for
public inspection unless the inspection infringes on a person®s right
to privacy or is otherwdse prohibited by statute.

Sec. 40.25.015. RECORDS TO BE OPEN TO INSPECTION. () Except a”

otherwise specifically provided by statute, all records are open to
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inspection and copying by any person during the regular office hours of
the lawful custodian of the records or his designee. The custodian of
the records shall take all necessary precautions for their preservation
and safekeeping.

(b) Every custodian of records shall make them available for
public inspection and shall give a copy of the record on request and
payment of fees, if any. A custodian shall permit memoranda, trans—
cripts, and copies of the public writings and records in his office to
be reproduced in any reasonable manner. In addition, a custodian shall
furnish proper and reasonably accessible facilities for inspection of
records, subject to reasonable restrictions as are necessary for the
protection of the writings and records and to prevent interference with
the regular discharge of the duties of the custodian and his employees.
IT a certified copy 1is requested, that copy 1is in all cases evidence of
the original.

(c) Copies of records may be requested by telephone, electronic
communication, or by mail. These requests shall be treated in accor—
dance with the provisions of (a) and (b) of this section.

(d) The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard charges for
document duplication, and provide for recovery of only the direct costs
of the duplication. The commissioner may reduce or waive the payment
of fees if a reduction or waiver would be in the public interest. A
person can obtain 20 pages of a record copied without charge within any
24-hour period.

Sec. 40.25.020. DUTIES OF GOVERNMENTAL UNIT. (@ Promptly, but
no later than 10 days after rece"ving a request for a public record,
the custodian of the record shall

(1) make the record available;

-2-
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2 inform the requester that unusual circumstances, as
defined in (d) of this section, have delayed or impaired the handling
of the request and specify in writing the earliest time and date, no-
later than 20 days after receipt of the request, when the record w"1!
be available;

(3) inform the requester that the governmental unit does not
maintain the record,, and provide, 1if known, the name and location of
the governmental unit maintaining the record; or

©)) deny the reque.t.

() IT a request for access to a public record is denied, 1in
whole or part, the governmental unit shall in writing notify the
requester of the specific reasons for the denial, and identify by name
and position or title of the person responsible for the denial. In
addition, the governmental unit shall inform the requester that review
of the denial may be sought from the heed of the governmental unit r \
that a request” for review must be filed within 30 days after notification
of the denial. The head of the governmental unit within 30 days after
a request for review is filed, shall decide whether to uphold the
denial of access. If the decision is to disclose, the governmental
unit shall immediately notify th» requester and make the record avail—
able. If the denial of access is upheld, in whole or in part, the head
of the governmental unit in writing shall notify the requester of the
decision, the specific reasons for the decision, and of the right to
bring a judicial action under AS 40.25.070.

(c) When the governmental unit determines that contents of a
record exempt it unde., the provisions of AS 42. 25.030, it shall also
determine whether a deletion of the exempt parts of the record will
make the record suitablelfor release, and, if so, the deletion shall be

made and the record released, with the notation that exempt material
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has been removed. IfT the governmental unit determines that the record,
or a portion of the record, 1is not open to inspection, it shall, .in a
certified writing, inform the person requesting the records of its
determination, of the statutory basis for this decision, and that under
nS 40.25.070 a suit may be brought to compel production of records that
are improperly withheld.

'

(d) As used in (@) of this section, "unusual circumstances"
means, but only to the extent reasonably necessary to the proper pro-—
cessing of the particular request,

(1) the need to search for and collect the requested records
from field facilities or other establishments that are separate fronm
the office processing the request;

(2) collect, and appropriately
examine a volum e and distinct records which are
demanded 1in a single request;

(3)- the need for consultation, which shall be conducted with
all practicable speed, with another governmental unit or among two or
more components of t"e governmental unit having a substantial interest
in the determination of the request; or

%) the need to notify a person and afford him"an oppor —
tunity to be heard pursuant to AS 40.25.030(c).

Sec. 40.25.030. EXEMPTIONS. () The fo lowing records are ex—
cluded from the provision of AS 40.25.015 - 4j.25.020:

(€D records that are exempted from disclosure by state
statute, federal law or regulation, or court rule;

(2) any tax or information return, or record or report
relating to that return, which is required to be filed in accordance
with the provisions of AS 43 or municipal ordinance;

(3 archival materials donated by individuals to the extent

4 -
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of any written limitations placed on them as a condition of of the
contribution; however, all archiva . materials become public information
after not more than 50 years and any statement of limitations must be
produced upon denial of access;

(4) circulation records maintained by public libraries,
public school libraries, and University of Alaska libraries showing
personal transactions by those borrowing from them;

5) trade secrets and confidential commercial, Tfinancial,
geological, or geophysical data that is furnished to a governmental
unit®jor developed by a governmental vnicf?

(6) materials used to administer a licensing, employment, or
academic examination if disclosure would compromise the fairness or
objectivity of theiexamination process;

) investigatory, intelligence, and original entry records
comp\i]Jed for law enforcement purposes, but only to the extent that
production of the records would

A) interfere with enforcement proceedings;

) deprive a person of a right to a fair trial or an
impartial adjudication;

© constitute an unwarranted invasion jf .personal
privacy;

- (D) disclose the identity of a confidential source and,

in case of a record compiled b a criminal law enforcement m
authority in the course of a criminal 1investigation, confidential

information furnished only by the confidential source;

() disclose investigative techniques and procedures;

(F) .endanger the life, property, ojr physical safety of

a person; 1

€) records of security systems and procedures established



10

I*

15

16

18

19

[lo

AJUTY

for the purpose of the protection of persons or property, or securing
a penal institution or place of detention of persons accused or con-—
victed of a crime or persons under the jurisdiction of the court under
AS 47.10, but only to the extent that disclosure would compromise the
effectiveness of the systenm;

€©)) attorney work product in the possession of a govern—
mental unit;

(10) any notes, memoranda, draft decisions, opinions, or
other s. J.ar documents prepared by a justice or a judge, or a person
working under his supervision, 1in the process of deciding any leaal
issue.;

(1) records related solely to the internal practices of a
governmental unit where the effect of disclosure would be to enable law
violators to escape detection; and

(12) records, the disclosure of which would constitute an
unwarranted 1invasion of personal privacy.

applying the exemption specified in (a) (12) of this
section, the governmental unit shall determine whether the public
interest in disclosure outweighs thejnrivacy interest of the person to
whom the record pertains.”hin making this determination, the”~govern-

mental unit shall consider: n A

4 /e

(D) whether the record is of a persdﬁ%l" nature, 1Inc
recorus concerning
(A) the person®s personal relationship with any person
related to him by blood or marriage;
(B) the person®s religious beliefs or practices;
(©) non7<5rimiial sexual matters;
(D) /the person®s political affiliation or philosophy;

(X) medical, psychiatric, or psychological history,

(@)
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diagnosis, condition, treatment or evaluation*

(2) whether the person could reasonably asserv”n Tption to
\;ithhold information contained in the record from the “public because
bf its intimacy or its possible adverse effects upon hims .If or his
family;

(3) the extent to which disclosufe furthers the public
interest in the disclosure of information concerning the conduct of
governmental affairs as opposed to trequester®s private interests;

(4) whether the information in the record was voluntariTy
provided by the person to whom the record pertains or whether he was
compelled to provide the information;

(5 whether the information in the record was supplied by
the person in an attempt yo obtain a valuable governmental benefit,
ciner than basic social /services or assistance;

(6) whether/the informati i in the record 1is readily a-
vailable from other than governmental sources;

() whetner the person was notified or reasonably could have
concluded at the /time he provided the information that the record would
be available fof public inspection;

(8)/ whether the information in the record consists of
verified or/undisp :ted information about a person or 1is rumor, con-—
jecture,uncorroborated hearsay; and

©)) whether the information in the record was collected or
maintained for the purpose of making inforjcion available to the
gepferal public.

) (©) IT a governmental unit initially decides to disclose a
record to which the exemptions specified in (@) () (C) or (@) (13) of
this section may apply, and to the extent that it concludes that there

is a substantial probability that a person to whom the record pertains

-7-
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would object to disclosure, it shall make reasonable efforts to notify
that person and provide him with an opportunity to argue against.dis-
closure. IT the governmental unit decides to grant disclosure over
objection, it shall notify the objector of its decision. IfT the govern—
mental unit decides not to grant disclosure, and an action is subse—
guently brought pursuant to AS 40.25.070 to compel disclosure, it shall,
make reasonable efforts to inform the objector of the suit.

(d Unless specifically exempted from disclosure by state sta-
tute, or rf£g r t i"ule, all records become
public after they are \N §88¥8 ol@ L.\, TtK/ . MV ]W*-" v

(¢) Information contained in records exempted from disclosure
under (@) of this section may be released for valid statistical or
other information-gathering purposes if

€D any information which would tend to identify the person
to whom the record pertains is deleted; and

(2) disclosure is made in a manner which would not com—
promise or defeat the purposes of any state statute, federal law or
regulation, or court rule designed to maintain the confidentiality of
the information.

¢ The exemptions ..orom public disclosure provided in this se
tion, or by other state law pertaining to the confidentiality of
records, do not preclude the release or production of subpoenaed
records or information to a state or municipal agency during the course
of an investigation.

n (@) All information 1in personnel records of publir employees
v showing salary or compensation, job description, t*~p\lon and training
background, previous work experience, and tnestatus olany formal
charges against the employee and disciplinary action taken is a matter

of public information and record.

-8-



(h) The fact that a crime has been committed, the name of the
crime, the time of commission and location, and the name of any person

wito is charged with a crime is a matter of public information and

/ record, except as provided in AS 47.10.090.
Sec. 40.25.040. ACCESS TO RECORDS BY RECORD SUBJECT. (@)
1 Except as provided in (b) of this section, an individual or his duly
1 authorized representative may examine or copy during the regular
8 business hours of the governmental unit, any record that
9 pertains to him. In implementing this section, the governmental unit
in shall follow the procedures established in AS 40.25.015 - 40.25.020.
u (b A governmental unit is not required under (@) of this sec
i, to disclose:
13 €H) information that may be withheld pursuant to AS
M 25.030 (a)(1) -- 40.25.030 (a) P 1), except to the extent that the in-—
li formation was submitted by the requester; however, for purposes of
16 information that may be withheld pursuant to AS 40.25.030 (a) (6),
11 under appropriate safeguards designed to protect the integrity of the
H examination process, an individual may examine oWl
19 test questions and answers in any examination used for licensing or
N employment;
\ @) information that may be withheld pursuant to AS 40.-
) 25.030(a) (12) that does not relate directly tc the requester, and
» which it disclosed, would constitute an unwarranted 1invasion of
another person®s personal privacy; or

/i (3™ information coxlecteji-*nd used solelyto- evaluate ;fhe.
5 characj
Y ensure would identji
’ (©) This secﬁion'does not abridge any state statute, federal law

or regulation, or court-rule that authorizes an agency to withhold infor—

mation from the parent or legal guardian of a child. n

-9-
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(d) If an individual requests an agtfess-ihT2? .rp.rnrd containing
information the governmental unit is not required to disclose under (b)
or (c) of this section, the agency shall provide any reasonably segre-
gable portion of the record to the requester after deleting the un-
disclosable material.

Sec. 40.25.060. CORRECTION AND AMENDMENT OF RECORDS, () An
individual may request a governmental unit to correct or amend any
incomplete or inaccurate information pertaining to him if it is con—
tained in a record available under AS 40.25.050.

() Not later than twenty days after receiving a request from an
individual to correct or amend an accessible record pertaining to him,
the governmental unit 7nail

(1) make the requested correction or amendment and inform
the individual of the action;

(@) inform the individual that the governmental unit does
not maintain® the record and, if it knows, provide the name and location
of the governmental unit maintaining it; or

(©)) inform the individual jn writing of its refusal to
correct or amend the record as requesced and the reason for the re—
fusal. IfT the governmental unit refuses to correct or amend the
record, it shall

A permit the individual to file with the record a
concise statement of his reasons for the requested correction or
amendment and his reasons for disagreement with the refusal by the
governmental unit; and

(B) notify the individual of his right to bring an

action pursuant to AS 40.25.070.

©) Whenever a governmental enit discloses information to a thirc
party about which an individual has filed a statement pursuant to

-10-
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) (3 (A) of this section, the governmental unit shall

¢)) clearly identify the disputed portion of the informa-

(2 furnish a copy of the individual®s statement; and

) furnish a concise statement of the governmental unit"s
current position with respect to the request for correction or amend—
ment and transmit a copy of this statement to the last known address of
the individual whose record is disclosed.

Sec. 40.25.070. ENFORCEMENT: INJUNCTIVE RELIEF. () A person
having custody or control of a record, or a person not having custody
or control who aids or abets a person having custody, may be enjoined
in superior cou" c from

(1) obstructing attempting to obstruct the inspection of
a recoru subject to inspection under this chancer;

2 failing to correct or amend a cord pursuant to AS 40.-
25.060.

(b) The court may charge no filing fee, and the Department of
Public Safety may change no fee for service of process, from an appli—
cant seeking an injunction under this section. No security may be
required by the court from an applici ,t seeking an injunction under
this section. IT the applicant is granted the injunction, he sha ;l be
entitled to recover costs and reasonable attorney fees from the govern-—
mental unit.

(c) The superior court shall make available to an applicant, free
of: charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian all aged to ;e acting improperly, and a
simple explanation of the records sought or the correction or amendment
requested.

-11-



(d) In a suit brought under this section, the court may enjoin
withholding of the records and order the production to the complainant
of records improperly withheld or order that the correction or amend-—
ment be made. The court shall determine the matter de novo, and may
examine the contents of any records in camera to determine whether the
records or any portion of them may be withheld under any of the exemp—
tion specified in AS 40.25.030 or not corrected or amended under
AS 40.25.060. The burden is on the agency to sustain its action.
Sec. 40.25.080. CIVIL ACTION FOR OBSTRUCTION OF ACCESS TO RE-—
CORDS. () A person who has been wrongfully denied access to a
record under this chapter has a civil cause of action against the
person responsible for the violation and 1is entitled to recover actual
damages and reasonable attorney fees and other reasonable litigation
costs.
(b A good faith reliance upon the provisions of this chapter
of _pplicable law governing the confidentiality of public records is a
defense to a civil action brought under this section.
Sec. 40.25.090. DEFINITIONS. In this chapter, unless the contex
otherwise requires,
(€)) "accessible record” means an], item or collecrtion-"0
information in a”roqord that refers to a particjriTar individual that 1is
(A) maint™in®d according”oan established retrieval
scheme or indexing struetur™tSju the basis of the identity of, or
so as to identify, injatfu.duals; or
(B) pfnerwise retrievable because a”go”ernmental unit
is able tp/=%xocate the record through the use of informa-tTioji pro-
vidaeKby a requester without an unreasonable expenditure of tinme,

effort, money, or other resources;

v (2) "attorney work oroduct™ means documents and tangible

-12-



things prepared by or for a governmental unit in anticipation of or
during litigation;

3) "custodian” means the head of any governmental unit or
his designee;

4 "governmental unit"™ means an agency, political sub-—
division, legislative body, board of regents, or an administrative
body, board, commission, committee, suecommittee, authority, council,
agency, or other organization, including subordinate units of the above
groups, of the state or any of its political subdivisions, including
but not limited to municipalities, boroughs, school boards, and axl

ther boards, agencies, assemblies, councils, departments, divisions,
bureau-, commissions or organizations, advisory or otherwise, of the
"*state or local government supported in whole or 1in part by public money
r authorized to spend public money;

) "individual™ means a natural person;

(6) "record"” means any document, paper, memoranda, book,
-etter, drawing, map, plat, photc, photographic file, motion picture,
film, microfilm, microphotograph, exhibit, magnetic or paper tape, -

[A-) Mipejpl'NTT vV iivdi/t v < - ¢conov o f SV
puhched card,Tor other document of any other material, regardless of
physical form or characteristic, developed or received under law or in
connection with the transaction of official business and preserved or
appropriate for preservation by a governmental unit as evidence of the
organization, function, policies, decisions, procedures, operations or
other activiteis of the state or political subdivision or because of
the informational value in them; it also includes staff manuals and
instructions to staff that directly or indirectly affect the public.
Sec. 2. AS 44.62.310 is amended by adding a new subsection to read;

() Nothing 1in this section may be construed to prevent the

holding of conferences between two or more public bodies, or their

-13-



representatives, but these conference!, are subject to the same regu-—
lations for holding executive or closed sessions as are applicable to
any other public body.

* Sec. 3. AS 44.62.310(c)(3) is amended to read:

€)) matters which by state statute [LAW, MUNICIPAL CHARTER,
OR ORDINANCE] are required to be confidential.

* Sec. 4. In sec. 1 of this Act, AS 40.25.025(b) has the effect of
changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure re—
lating tc security deposits required in civil actions.

* Sec. 5. AS 09.25.130, 09.25.120, and 09.25.125 are repealed.

* Sec. 6. This Act takes effect July<3Frinf
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PROPOSED COMMITTEE SUBSTITUTE

SENATE BILL NO. 90

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - FIRST SESSION

A BILL

an Act entitled: "An Act relating to privacy

and public information;

changing Rule 65 of the Alaska Supreme Court Rules

of Civil Procedure and providing for an effective

date."

IT ENACTED BY THE LEGISLATURE OF TEE STATE OF ALASKA:

* Section 1. AS 40 is amended by adding a new chapter to read:

CHAPTE$ 25. PRIVACY AND PUBLIC INFORMATION.

Sec. 40.25.010. STATE POLICY. It is the policy of the state that

) all governmental units exist to a
the people®s business;
2 the people of this state do not vy

to the agencies which serve them;

id in the conduct of

ield their sovereignty

3) the people, in delegating authority, do not give their

public servants the right to decide what is best
and what is best for them not to know;

4 the people®s right to remain info

(5)the people®s right to privacv as pro

for t.he people to knc-=

rmed shall be protected

so that they may retain control ever the instruments they have created;

vided by the con—

stitution 1is recognized and shall not be infringed;

(6) the records of governmental units

shall be open for

public inspection unless the inspection infringes on a person"s right

to privacy or is otherwise prohibited by statute.

Sec. 40.25.015. RECORDS TO BE OPEN TO INSPECTION. (a) Except as

otherwise specifically provided by statute, all

records are open to



inspection and copying by any person during the regular office hours of
the lawful custodian of the records or his designee. The custodian of
the records shall take all necessary precautions for their preservation
and safekeeping.

(b) Every custodian of records shall make them available for
public inspection and shall give a copy of the record on request and
payment of fees, if any. A custodian shall permit memoranda, trans-
cripts, and copies of the public writings and records in his office to
be reproduced in any reasonable manner. In addition, a custodian shall
furnish proper and reasonably accessible facilities for inspection of
records, subject to reasonable restrictions as are necessary for the
protection of the writings and records and to prevent interference with
the regular discharge of the duties of the custodian and his employees.

If a certified copy is requested, that copy is in all cases
the original,

(c) Copies of records may be requested ay teiepnone, electronic
communication, or by mail. These requests shall ae treated in accor-
dance with the provisions of (a) and (b) of this section.

(c) The commissioner of administration shall prescribe a uniform
schedule of fees to be limited to reasonable standard charges for
document duplication, and provide for recovery of only the direct costs
of th® duplication. The commissioner may reduce or waive the payment
of fees if a reduction or waiver would be in the public interest*1fA A
person can obtain 20 pages of a record copied without charge within any
24-hour period. I j/nirejLrsAK >

Sec. 40.25.020. DUTIES OF GOVERNMENTAL UNIT. , =hut —

A~ (A-1nT" after receiving a request for a public record,
the custodian of the record shall

(1) make the record available;

-2-



(2) inform the requester that unusual circumstances, as
defined in (() .of this section, have delayed or impaired the handling
'‘of the requestand specify in writing the earliest time and date, not
later than O days after receipt of the request, when the record will
be available;

(3) inform the requester that the governmental unit does not
maintain the record,: and provide, if known, the name and location of

1 unit maintaining the record; or
4) deny the request.
(h) If a request for access to a public record is denied, in
whole or part, the governmental unit shall in writing notify the
requ ster of the specific reasons for the denial, and identify by name
and position or title of the person responsible’for the denial, -
dition, the govir-mvjei>tal unit shall sz

aa af Ythe gc.vernmenta-ivur
t be /fried xithirr icatior.
- unii fter
recuest'for review is filed, shall decide-Whethex—to uohol/a the
denfial c access. I\f the declsion |s "o d|sc|ose the governmentS|s
un|t shall |mmed|ate|y noti-v the recuester and make the' record ava||—

ab(e.—<1.. the ae u£l gr*aou. ~r is upheld,/.in whole or/fn part"/the head:
/'of the govetrnmenta'lf unit in writing shalx ~ ¢ r « r a Vv'nf the

decision,MtlJ*"gp.eeirfirc*reasons for/t)ne decision, 8nd of the to

(c) When the governmental unit determines that contents of a
record exempt it under the provisions of AS 42.25.030, it shall also
o determine whether a deletion of the exempt parts of the record will
make the record suitable' for release, and, if so, the deletion shall be
made and the record released, with the notation that exemot material



has been removed. [If the governmental unit determines that the recorc
or a portion of the record, is not open to inspection, it shall, .in a
certified writing, inform the person requesting the records of its
determination, of the statutory basis for this decision, and that unde
AS 40.25.070 a suit may be brought to compel production of records tha
& (XH ftdl s-Mccfa )M m

o As Used in taj at- this section, "unusual circumstances"”
means, but only to the extent reasonably necessary to the proper pro-
cessing of the particular request,

(1) the need to search for and collect the requested record;
from field facilities or other establishments; that are separate from
the office processiing the request;

(2) the need to search for, collect, and appropriately
examine a voluminous amount “of* separate and distinct records which are
demanded in a single request; " iy — "TmV~-7

(3 the need for consultation, which shall be**nductec wit:
all practicable speed, with another governmental unit er--ameng—twO—er
i"c-CTArArmrr #r&TFtrof- the— uni-t having a substantial intere
in the determinatio

the need to notify a person and afford him 'an oppor-
tunity t0 be heard pursuant to AS 40.25.030( ¢ ) . Zt "
Sec. 40.25.030. EXEMPTIONS. (a) The following records are ex-
cluded from the provision of AS 40.25.015 —

(1) records that are exempted from disclosure by state

statute’ federal 1aw or regulation, or conn jujpH-

(2) any tax or information return, or record or report
relating to that return, which is required to be filed in accordance
with the provisionsI of AS 43 or municipal ordinance;

(3) archival materials donated by individuals to the extent
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comply wit™ this section./ If the governmental unit can show that

circumstancesJ'exist and that it is exercisj'n~pcfue'diligerft
in responding to the request, conrt'may retain jurisdiction and
allow the governmental unit additional time to complete its review of
the records. Upon a determination by a governmental unit to comply
with a request for records, the records shall be made promptly available

to the person making the request.
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of any written limitations placed on them as a condition of of the
contribution; however, all archival materials become public information
after not more than 50 years and any statement of limitations must be
produced upon denial of access;

(4) circulation records maintained by public libraries,
public school libraries, and University of Alaska libraries showing
personal transactions by those borrowing from them;

(5) trade secrets and confidential commercial, financial,

geological, or geophysical data that is furnished to a governmental
eunit’

: (6) materials used to administer a licensing, employment, or
academic examination if disclosure would compromise the fairness or
objectivity of the ‘examination process;

(7) investigatory, intelligence, and original entry records
complied for law enforcement purposes, but oni1y to the extent that

production of the records would
(A) interfere with enforcement proceedings;
(E) deprive a person of a right to a fair trial or an
impartial adjudication;
(C) constitute an unwarranted invasion of .personal
privacy;

- . (D) disclose the identity of a confidential source and,
in case of a record compiled by a criminal law enforcement e
authority in the course of a criminal investigation, confidential
information furnished only bv the confidential source;

(E) disclose investigative techniques and procedures;
or

(F) . endanger the life,

a person;

(8) records of security systems and procedures established

-5-
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for the purpose of the protection of persons or property, or securing
a penal institution or place of detention of persons accused or con-
victed of a crime or persons under the jurisdiction of the court under
AS 47.10, but only to the extent that disclosure would compromise the
effectiveness of the system;

(9) attorney work product in the possession of a govern-

. <v,ct Vtiti.VIt" htr> b*e.~ jlif-fovia'j d.-K
mental unit;  .fwv «T" ror
tc & «, <<t Mu U"<—;A||y. Sy t-
(to) any notes, memoranda, draft decisions,/opinions, or "7=

V - itA<
other similar documents prepared by a justice or a judge/ or a person
VWiu'
working under supervision, in the process 'x deciding any legal

issuer?” ) 1. v ~ 'V -C U H

Governmental unit where the effect of disclosure would be to enable law
violators to escape detection; and Vathy." M e

which would constitute an
invasion 0

t"e exemption specified in (a) (12) ,cf this
on," togovernmental- unit shall determine whether the public

a personal nature, including

the'person's political affiliation or philosophy
1 history



diagnosis, condition, treatment or evaluation;

(2) whether the person could reasonably assert an option to
vrithhol"d information contained in the record from the public because
of its intimacy or its possible adverse effects upon himself or his
family;

(3) \the extent to which disclosure furtherst the public
interest in the disclosure of information concerning the conduct of
governmental affairs\as opposed to the requester®s private interests;

(4) whether\he information in the record was voluntarily
provided by the person to\*hom the record pertains or whether he was
compelled to provide the information;

(5) whether the information in the record was supplied by
the person in an attempt to obtain,.a valuable governmental benefit,
other than basic social services or assistance;

(6) whether the information in the record is readily a-
vailable from other than governmental sources;

(7) whether the person was notified or reasonably coulc have
concluded at the time he provided the information that the record would
he available for public inspection;

(8" whether the information in the record consists of
verified or undisputed“,{nfomation about a person or isS rumor, con-
jecture, tr uncorroborated hearsay; and \

(9) whetfier the information in the record was collected or
maintained for the puroose of making information available to the
general pumlioi/

(@) If a governmental unit initially decides to disclose a
record to which the exemptions specific 1in (a) (7) (C) or (a) (1") of
this section may apply, and to the extent that it concludes that there
s a substantial probability uhat a person to whom the record pertains

7



would object to disclosure, it shall' make reasonable efforts to notify
that person and provide him with an opportunity to argue against;dis-
closure. If the governmental unit decides to grant disclosure over
objection, it shall notify the objector of its decision. [If the govern-
mental unit decides not to grant disclosure, and an action is subse-
quently brought pursuant to AS 40.25.070 to compel disclosure, it shall
make reas Table efforts to inform the objector of the suit.

© Unless specifically exempted from disclosure by state sta-
tute r-fpriprat—1pw n -arvi'-at-ich , - uoupt~xirtre, all records become
public after they arejﬁ% year:; old.

(") Information contained in records exempted from disclosure
under (a) of this section may be released for valid statistical or
other information-gathering purposes i

(1) any information which would tend to identify the person
to whom the record pertains is deleted; and

(2) disclosure is made in a manner which would not com-
promise or defeat the purposes < any state statute, federal law or
regulation, or court rule designed to maintain the confidentiality of
the information,

(E} The exemptions from public disclosure provided in this sec-

cion, or by other state law pertaining to the confidentiality of
records, do not preclude the release or production of subpoenaed

records or information to a state or municipal agency during the course
investigation.

W>-
.showing salary or compensation, job description, education and training
background, previous work experience, the status of any formal

charges against the employee and disciplinary™.action take; ' ~ A7



y H - i N M b pj«)lin fa' <nyloytvyj-

4 o X r “
Sh i nkn*ii of- -\hji A erturrtghh-n  #
\k If\{r'eccu- jfa)y & iCcMOo™  pul™ A jPuyhi \>rjjcciiC+f  frx

LU 3 4 A * % * * * 4 \

Jiad — lAii »m -)>.— f ).rofer -~

Qdlgrih«t yAS - frtrM bfflcMsc*  &CA-s<cL7hTi (la



(h) The factthat a crime has been committed, the name of  the
crime, the time of commission and locution, and the name of any person
who is charged with a crime is a matter of public information and
record, except as provided in AS 47.10.090.

5ec.40.25,040. ACCESS TO RECORDS BY RECORD SUBJECT. (a)
Except as providedin (b) of this section, an individual orhis duly
authorized representative may examine or copy during the regular
business hours of the governmental unit, any record that
pertains to him. In implementing this section, the governmental unit
shall follow the procedures established in AS 40.25.01s — 40.25.020.

(b) A governmental unit is not required under (a) of this se
to disclose: _

(1) information thaIbAtaAbe__“tiﬂH’ei'cP_—pur—suanh to AS 40.-
25.030(a) (1) — 40.25.030(a) (11), except to the extent that the in-
formation was submitted by the requester; however, for purposes of
information that m.y be withheld pursuant to AS 40.25.030(a) (e),
under appropriate safeguards designed to protect the integrity of the
examination process, an individual may examing — —r—mmr—~ his own
test questions and answers in ury examine :ion used for licensing or
employment; /r2

(2) information that may be withheld pursuant to AS 40.-
"25.030(a) (12) that does not relate directly,to the recuester, and
which if disclosed, would constitute an unJUa-r-rentdd invasion of
another person's personal privacy; B

1T “hd U c A—._to-/;)_u'z;JU/ate the
character any' fj.tp€ss of jperspns, but pnly; to the "xtent/that dis-
closy4e woulld-identify thrr source of the information™"

(c) This section-does not abridge any state statute<<“foderzr22=law

that authorizes an agency to withhold infor-
on from’the parent or legal guardian of a child,

«Q *F~tzi— " a -iht It

~ u: rccchj i e
D
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(d) If.an individual requests am "BvaSé&i'g record containing
information the governmental unit is not required to disclose under (b).
or (¢) of this section/ the agency shall provide any reasonably segre- |
gable portion of the record to the requester after deleting the un-
disclosable material.

Sec. 40.25.060. CORRECTION AND AMENDMENT OF RECORDS. (a) An
individual may request a governmental unit to correct or amend any
incomplete or inaccurate information pertaining to him if it is con-
tained in a record available under A"

(b) Not later than twenty days after receiving a request from an !
individual to correct or amend an record pertaining to him,
the governmental unit shall
0 (1) make the requested coriaction or amendment and inform
the individual of the action; |

(2) inform the individual that the governmental unit does
not maintain the record and, if it knows, provide the name and location
of the governmental unit maintaining it; or

(3 inform the individual in writing of its refusal to
correct cr a?2.end the record as requested and the reason for the re-
fusal. If rhe governmental unir refuses to correct or amend the
record, it shall

(A) permit the individual to file with the record a
concise statement of his reasons for the requested correction or
amendment and his reasons for disagreement with, the refusal by theI
governmental unit; and !
(B) notify the individual of his right to bring an

action pursuant to AS 40.25.070.

(c) Whenever a governmental unit discloses information to a third
party about which an individual has filed a statement pursuant to



(b) (3) (A) of this section, the governmental unit shall

(1) clearly identify the disputed portion of the informa-
tion;

(2) furnish a copy of the individual's statement; and

(3) furnish a concise statement of the governmental unit's
current position with respect to the request for correct.ior or amend-
ment and transmit a copy of this statement to the »;.ave known address of
the individual whose record is disclosed.

Sec. 40.25.070. ENFORCEMENT: INJUNCTIVE RELIEF. (a) A person
having custody or control = a record, or a person not having custody
or control who aids or abets a person having custody, may be enjoired
in superior court from

(v obstructing or attempting to obstruct the inspection of
a record subject to inspection under this chapter;

(2) failing to correct or amend a record pursuant to AS 40.-
25.060.

(b) The court nay charge no filing fee, and the Department of
Public Safety may charge no fee for service of process, from an appli-
cant seeking an injunction under mis section  No security may be
reouired by the court from an applicant seek‘*y an 5 junction under
mis secoion. If the applicant is granted the injunction, he shall be
entitled zo recover ccsts and reasonable attorney fees from the govern-
rerral unit.

(c) ' The superior court shall make available to an applicant, free
of charge, a simplified form for proceeding without counsel under this
section. The form shall require only identification of the applicant
and the name of the custodian alleged to be acting improperly, and a
simcle explanation of the records sought cr the correction or amendment
requested.



(0) In a suit brought under this section, the court may enjoin
withholding of the records and order the production to the complainant
of records improperly withheld or order that the correction or amend-
ment be made. The court shall determine the matter de novo, and may
examine the contents of any records in camera to determine whether the
records or any portion of them may be withheld under any of the exemp-
tion specified in AS 40.25.030 or not corrected or amended under
AS 40.25.060.  The burden is on the agency to sustain its action.

Sec. 40.25.080. CIVIL ACTION FOR OBSTRUCTION OF ACCESS TO RE-
CORDS. (a) A person who has been wrongfully denied access to a
record under this chapter has a civil cause of action against the
person responsible for the violation and is entitled to recover actual
damages .md reasonable attorney fees and other reasonable litigation
costs.

(b) A good faith reliance upon the provisions of this chapter
of applicable law governing the confidentiality of public records is a
defense to a civil action brought under this section.

Sec. 40.25.090. DEFINITIONS. In this chapter, unless the context
otherwise requires,

information in
(A) ma
scheme or indexing struct!
so as to identify, indivi

(B) othe_
is able to locate
vided by a
effort, mon

(
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things prepared by or for a governmental unit in anticipation of, or

dtrrrna_J7irtigatxon4/~/~ A2

. "custodian" means the head of any governmental unit or
his designee;

Go  "governmental unit" means an agency, political sub-
division, legislative body, board of regents, or an administrative
body, board, commission, committee, subcommittee, authority, council,
agency, or other organization, including subordinate units of the above
groups, of the state or any of its political subdivisions, including
but not limited to municipalities,school boards, and all
other hoards, agencies, assemblies, councils, departments, divisions,
bureaus, commissions or organizations, advisory or otherwise, of the
state or local government supported in whole or in part by public money
or authorized to spend public money;

(5) "individual™ means a natural person;

(& "record" means arv document, paoer, memoranda, book,
letter, drawing, map, plat, phcrc, photographic file, motion picture,
film, microfilm, microphotograph, .exhibit, magnetic or paper tape,

Cfrimfa fty V gr 'j C'Cy'.K- rnS>9C'~
punched card," or other document rf any other material, regardless of
physical fern or characteristic, developed or received under law or in
connection v;ith the transaction c¢f official business and preserved or
appropriate for preservation by =governmental unit as evidence of the
organization, function, policies, decisions, procedures, operations or
other activiteis of the state or political subdivision or because of
the informational value in them; it also includes staff manuals and
instructions to staff that directly or indirectly affect the public.
Sec. 2. AS 44.62.310 is amended by adding a new subsection to read:

(0) Nothing in this section may be construed to prevent the
holding of conferences between two or more public bodies, or their

-13-



representatives, but these conferences are subject to the same regu-

lations for holding executive or closed sessions as are applicable to
any other public body.

* Sec. 3. AS 44.62.310(c)(3) is amended to read:

(3) matters which by state statute [LAW, MUNICIPAL
OR ORDINANCE] are reouired to be confidential.

* Sec. 4. In sec. 1 of this Act, AS 40.25. 09! (b) hasthe effect of
changing Rule 65 of the Alaska Supreme Court Rules of Civil Procedure re-
lating to security deposits required in civil actions.

* Sec. 5 AS 09.25.110, 09.25.120, and 09.25.125 arerepealed.

* Sec. 6. This Act takes effect July 1, 198"

-14-



THE LEGISLATURE OF THE STATE OF ALASKA
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FISCAL NOTE

l. REQUEST
Bill/Resolution No. SB 90
Title"An Act relating to privacy and public information: and changing Rule 6
Requested by Sen. Fischer Date ar—
of the Alaska Supreme Court Rules of Civil Procedure.™

[I.  FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected General Government
BRU, Program, or Subprogram(s) Affected Legal Services
(Note: If more than vne budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY .85 FY 86
100  PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES

500 ERUIPMENT
600 LAND & STRUCTURES

700  GRANTS. CLAIMS. ETC.

TOTAL
0 0 0

FUNDING  (Thousands of Dollars)

GENERAL F U N D 0 I 0 0 0 0 0
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS
\
FULL TIME 0 0 0 0 0 0
PART TIME
TEMPORARY

111, ANALYSIS (See Fiscal Note Preparation Instructions, Section Ill)

None of the Department of Law's BRU's, Legal Services, Prosecution
and Consumer Protection, expect that any Signjficant fiscal impact
would result from the passage and iImplementation of SB 90.

8. =
IV. DATE January 21. 1981. PREPARED BY Richard |I. Pegue&s)
AGENCY___ Department of La
Original: Legislative Finance PHONE __ £65-3695
cc: Budge.. and Management

Prime Sponsor (First Legislator Named)
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m i ®f m M POUCH V' STATE CAPITOL
60 HISHIIUTM Cho

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 23, 1981
SUBJECT: Defirr'.tion of "Governmental Unit"
In SB 90
T0: Senator Vic Fischer
FROM: John B. Chenqwetl:
Leg|s?at|ve Courfsel/

You have asked wg(e)ther the definition of 9overnmenta| o ﬁ
appearing Is sufficient to cover the records o
Commermal F|sher|es and Agnculturg Bank, the %'tﬁ ?]/
Development Corporation, and relate ent|f|,es"w |c ave |
common a d W tion as ublic corporation "government
Instrumentality™ of the sta e.

ST 90 defines "governmental unit"™ to include

C¥ golmcal subdivision, gglatwe body,
board of egents, or an administrativ R . board,
commission, comm|ttee subcommittee, authoTity, council,
%ency, or oth Er or an|sat|or% including subordw%ate
lle i, s o frune, it pats pr an, o U

Iy ubdivisi | | U imite
ﬁwnmpalmes boroughs, lh g oards, ao[nall oR
boards, agencies, assemb|es councHs, degartments
divisions, bureals, commissions or orga 1zations
adwsorz or ot erW|se of the Etate of local government
oﬁortd In_whole or |n art by public money~or
authorized to spend publi money

The def|n|t|on of "governmental unit" in SB 90 ITS ||fted
virtuall VB 3t|in rom AS 44.62.310(a). The liftin
appears to e berate.

It Is a genFraI rule of statutory .interpretation Bhat
statytes “relating .to the same subject matter may pe
considered in pari materia as an aid to ascertaining the



Senator Vic Fischer
Pa%e 2
February 23, 1981

mb| uous statute D. Sapds,
gruc tion 103 §4h
%uwy AS 44 10 and the s
C the manner o conductl gr
tate and local government. Th
tl cose to erm|t an |nterﬁre

0
IC
@§ 44 3 to apply also toali

tion of h the term "agency" provided |
Js_ deftone(t ?or purposes g? i\% 4&. 2.310(a3
In AS %162210 -- 44.62.320, unless the context other-

** *

4) "state agency" meaps a. department, off | e, ey,
ér)other org ntz%ttonap un|t c? the execu lve agncrhy
exce t one ress%/ exclyd e b Iaw but does not
Incl ?]e an a in the judicl rle gtslattve
branches of he state government

Under this interpretation, an entity which is identified as
a puplic cor?oratton fof the state shall comply with the
provisions o

(1) the entity is assigned to a department with the
exécutive branth; ana

the entity is supported in w or in part b
éu%hc money oyr authoePze(s to sperm pub Lie m%ney )

Botli the bank and the capital city corporation are
specmca? des| nate& p)Eubtc }ergorgttons and overnment

str menta itie aving] le Istence |n ependent
o Tslepar t fromtthe stateg t t;{)10 AS 44{J%
. IS ar It o ive draftin VES
unastered the questton oJf %het er each Is n?te 3ed to be
Wit or apart from, the execufive Yanch of sa
8overnment However, as to the Capital City Development
f_rﬁ)oratt It is certain that the en |ty cannot, 0 eratele

ut tne agProprtatton fo 1t 0 [IC monegf
source Its operating revenu IS the state's capttal

C
V
0



Sgngt%r Vic Fischer
P usy 23 1081

city revolviné; loan fund, AS 44.07.160. gn entdty

expendrn% gu lic money — or at east mone erived from the
grubalrceng roef —hethe tCa pital orte IDnevelaotment uorPoratrnon IS
%Ed %her)efor sub ect Pb)e provrsropns o? A% 40.25 adde/d by

The situation with resbect to th% %nk is little djfferent,
<‘<; least at %he current time. g k was, started wit.. the
ﬁsrstance of a state gene al gpro riat |on sec Ft
Ca ter 113, SLA 1978% several ubsequent g era nd
groprratrons have alowed the k to contrnue |ts Wor
Chapter 80, SLA. l 79 sec 3, Chapter 33, SLA 1980).
e the bank operates wr gublrc moneru |t remains
ect to the Brovrsron ere rt)rovr lon
f%r f ank to termrnate operatron under he charter
btttobt DnredSoation and BPETale 45 a PrIVate, cooperative
presumab(ty, the provisions addegpby SB 90 would not' longer

apply.

Your question concern d nly the s”pecrfrc entitites
mentioned. Other state corporations Wou be sub ect to the
same anazsrs Tn. a drtr N S would not agpy VY ere
other |srons of law stecr |ca Iy exemgt th bijc
corrr])oratron rom disclosu information contarned
within particular kinds of documents and records.

JBC:big
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Whether they were based on his experiences or
on some other wisdom, we believe Juneau City-
Borough Attorney Lee Sharp’s testimony on a
state freedom of information bill was an affront to
"the city-borough assembly and the people of this
municipality., - <

According to Mr. Sharp’s opinion, city officials
and no one else should determine which informa-
.tion is open to the public. For the purposes of
freedom of information, municipalities are not a
part of the state of Alaska, says Mr. Sharp.
Rather, they are independent feifdoms in which
local assembly members can open and close local
erecords at will. This feudal concept of freedom of
information position has consistently been re-
jected by state courts. Nevertheless, Mr. Sharp
continues to insist it is a viable modus operandi
for local governments.

We couldn’t disagree more. Local governments
receive a major portion of their funding from the
state. In fact, local governments are created by
the state. In every area we can think of, local
governments must comply with state law. Ac-
cording to Mr. Sharp’s position, however, local
governments should be free to close all of their
records, if they so desire.

That simply isn’ta proper way to run a govern-
ment. The city-borough government, as well as
the state and federal governments, are govern-
ments of the people. To argue a group of elected
or appointed government officials can combine to
hide information from the rest of the people is a
concept we and all Alaskans must reject outright,
with very few exceptions.

e As Mr. Sharp fully knows, according to current
state law, "The people, in delegating authority, do
not give their public servants the right to decide
what is good for them to know and what is not
good for them to know.” It is the law which in-
cludes that statement which Mr. Sham seeks to
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"Tepearon xne locai ieven— ““r-rrr—

Generally speaking, the local city-borough as-
sembly has been relatively responsive to freedom
of information requests — especially after they
were taken to court and lost. Last summer, the
Juneau Empire was forced .to seek a preliminary
injunction against the city-borough to obtain
public information, the names and qualifications
of applicants for city-borough manager, police
chief and fire chief. At the urging of Mr. Sharp,
the assembly and city-borough manager had
refused our requests.

m As occurred in the three previous statewide
cases and one since, the preliminary injunction
ordering the city-borough to hand.over the appli-
cants was granted over the protests of Mr. Sharp.
 Now we find Mr. Sharp advocating that
municipalities be given the right to exempt
themselves from any state freedom of information
law. And, shockingly, some members of the city-
borough assembly — Mr. Sharp’s boss es — were
unaware of his anti-freedom of information lobby-
ing efforts. At least one city-borough assembly
member told us the assembly at no time has dis-
cussed or laid out a position on the subject.
| “1 didn't agree with what he said, and it
(Sharp's testimony) doesn’t represent my position
I would hope it does not represent the as-
sembly’s position,” said Assembly member Dian-
ne Bergstrom.

According to City Manager Carl Laird, “It
hasn’t been brought up at an assembly meeting ...
the assembly (members) are the policy-makers.
I'm not going to get involved in apolicy decision.”

Therefore, we can only assume that Mr. Sharp’s
comments are either his personal opinions or
the official position of the assembly. If they are
his personal opinions, he lias no right spending
city-borough time—and money—by offering
them. If they are not the assembly’s official posi-
tion why are they being offered as such?

As far as we have been able to determine, the

#assembly has not adopted an official policy on
freedom of information.

Until the assembly publicly discusses and
adopts a position on the freedom of information
bill, we have some respectful advice for Mr.
Sharp: speak for yourself.

. HEFHNE
&%@ﬁ*# 40

I\#mbbo‘ﬁ & P «B%

IVK

E e O AT %\#%
an INJEPFnQONT ncwspat™®

fwi '1Md qﬁw Mofxio/ T\I[IW %@%&5
%[0' %8@%{ :b@ Wé%

o S o

* VAOdD.
A

Blacl

A black child still lack:
and contribute in America

So asserts the Children’s
advocacy group, in a new /
Black and White Chlldrenfv

fmdmgﬂs; , -
— Millions of black chL
health care. Asa  * thy
handicaps Uiat < ive
— Blacksar . e &t
Y,ear of life, twiu, as lke:
imes as likely to be unerr
— One out of every twv
One in four lives in subs
never seen a dentist and or;
hezith care. Two out of fiv:
are not immunized against.
This pathology 1s compo
assumption that the gap
America was closed durir,
"Millions. of black child
ress began in the 1960s anr.
says Marian Wright Ede;
Défense Fund, "Unless imi
meet black children’s nee.

of re:

By DONAI
AP P.
WASHINGTON (API-Ho,
a rush of visual and verbal i
There was Hie new presir
Cabinet, welcoming the freed
his first news conference. Ai
firming the nation’s military
The opening scenes were m
_Now. though, conies the a
life first lest of the credibility
tion s problems — and how
fighting the good fight agait
Heagan began his term witi
tune when the American he
Inauguration Day. For a week
used the White Houseceremo
"swift and effective relributi
At his first news con.’erenci
plagued him during the presi:
'trigger happy."
Now that the hostages are
revenge for their long ordealr
Heagan was the voice of rc
"| don't think revenge is v
Itestrained toward Jran. F



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

} RE(?UEST_

Bill/Resolution No. SB 90 _ _

Title"An Act relating _to privacy and public information; and changing Rule
Requested hy g?n.ChI;mche

it
Alaska—Supreme—CoTrtRTes ot C1vil PTOTETITE”

ll. FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected General Government
BRU, Program, or Subprogram(s) Affected ~ Legal Services
(Note: If more than one budgiet_comppnent is affected, separate line-item amounts and funding for each
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EXPENDITURES  (Thousands of Dollars)

FY 81 FYy 82 FY 83 FY 84 FY .85 ,FY 86
100 PERSONAL SERVICES
200 TRAVEL
=Po CONTRACTUAL
400 COMMODITIES
,S00 EQUIPMENT
600 LAND & STRUCTURES
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GENERAL FUND 0 0 0 0 0 0
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PART TIME
TEMPORARY
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None of the Department of Law's BRU's, Legal Services, Prosecution
and Consumer Protection, expect: that any significant fiscal impact
would result from the passage and implementation of SB 90.
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F .EKORAKDUK

TO: 3en. "'ic Fischer, Chairman
Seriate State Affairs Committee

r?.0” : Joe La Rocca

SUPJNCTr  Written Testimony or. 23 ?0 (Relating tc privacy and public information),

7nis is primarily *o r.ote ny strong disagreement v:ith what vas tr.e virtually

unanimous opposition among my fellow journalists to Section 1, sub-section 13
(~hre 4, line 11) dealing with intelligence, investigatory and original entry

recor'-s, Firstly, the section is lifted almost verbatin from the federal Free .on

of Tnrorrr.ation Act of 1756, as amended and has, in. general, withstood the tests of
time and experience in chat context. Secondly. | believe that opponents of this

section eithe- have not read it in tandem with, or fall to apprehend its connection

mwith sub-section (j) (:a~e 5, line 8). Thirdly, it's incomprehensible to me that
anyone, even news journalists, could object to the withholding of information which,

iv "isclose”™, would (1) interfere with enforcement proceedings; (2) deprive a

person of a right to a fair trial or an impartial adjudication; (3) constitute
an unjustifiable intrusion into a person's right of privacy (here 1 prefer the

federal act’'s language "an unwarranted invasion of the right to privacy" largely

because it's a toim of art for which juridical standards have already been established
in <-re law); (6) disci: re the idev.+ity of a confidential source (‘fork how journalists

thomsclvon squon”~uhcn or'cred to inclose the identity of a conliuor.tial source-);
(rQ .nsclosn investigative techniques and procodu s (On-tho-job training for

bu 1IVnr. investigative journalists?); endanger the life, property or physical safety
"a nr'-son (i.et it he the life, nronurty or physical ca,eov oi a news journalist,

(6)

atv watch the opposition shrivel), oroidentify a victim of a criminal sexual

0

Jit, (Ir it weiv their il = sinter or mother, would they be so anxious to

-0 it into nrint?): p-*5culrly when these highly sensitive withholdings are

subject to prompt an™ costless jumiclal review. | hope €he committee will resist

prossuros to remove or substantially alter sub-section 13. '1

< . -
Joe l,a Rocca



T0: Haney Sfsszek, Staff Iferbar, Senate State Affairs Cosmfttse

FRGH: Dean «, Gottshrer, Alaska Frzodon of Infornailcm Task Force
P. D. Box 74573, Fairbanks 90707

Society of ProfessionalJournalists
ivorthsst Nor& Chapter Sigh-, Tclt? Chi

Ik>.x 74573
Fairbanks, Ak- 8$20?

January 26, 1961

Kesbers
Senate State Affaire Ctorcitfoee - - - m’
Alaska Stais Legislature ;
Juneau, Alaska

Dear Ccmittee ''snbsrs;

On behalf of the Alaska Freedom of infonratlDT) Task Force, I thankyou for the opportunity
to subn.it written testimony on Senate Bill S3. The TGl Task Fores v,?$organized by the
Farthest Horth Chapter of the Secipty of Professional Journalists and numbers nearly 46
leamers, arcng clLot mrast of the state*5 daily newspapers, many weekly papers, broadcast
stations, magazines ard other redla organications. The Task Force is dedicated to seeking
The px52.ve. of a Freedom of Infcmatian bill that v:i:T bring gavefnacnt out of the shad* ;.
v.Vitte the people®s business is being hidden and keep 1t in the cunshine where that is
presently the case, - 3,
I have ttreel our renters to judge any ."proposed legislation ag*ihstthe current law. On-
L.bat standard I believe SB 53 rates high. It includes allbranches of state soi/fivfizent, .} -
covers municipal and borough qoZer—nyiiits and provides for speedy access to inspect L34
oovenwer.t -iocirrents, Souerally, it sides withfree and open ggfyernsentso fch.it"tha

ly Jov. what™ iIs being done In their-narve. for Che i1.wst part theexclusions 1Hied IntlJEy
Lit? ere .rational and teghftir.ote 4A<r3ttrlenf& the sor.atices cofit,t.lotlng rights- of frevdoin
of i1iffomat™on ard tte* H«ht to priv*cyofthe individual, ;

I\ ] & ! - -

M ~re arei"-Twn.-aver, sprc &hs»s of t&:\/‘vf]l ve would like to sa"irfhithiged.  Presently tdl)-". G~

\.c OrBLreettre NAAGD U IFD thet rigne. =t TOHOABIT RS ini ficss

nc bel iew= fe exclusion listed M St ™ . 75.015 (eiffJl Sliaultf;$£ .stricken fron.Abe bvr. 7%
It ts of ‘ovfcli- & general nainte” that iffuy records tfte ii.->«ip. \Km 1<Gprd)IK»'b.iy'Wfcftt- =
public o) h* withheld under that exclusion. Sec.-46..:5..01.v\ "(13) concerns u =for tvd *§ ;

7, of, sue \rn no Tuxwvieuai \s aseia uy one ponce unjusi.-jyyana closing original
retry reco;.,di rafdES thst asdnrch ¢?-.atkiKlpotential hazard. ".E5.94%."0) of (13),-Speaks

— DA Jcftled'to Finfess5oiiBlisrn in [hnriinlonn - —

mg? g . $&m n;n$ u-yjb."w = U\ giy.
W o
oit* o=

o=l v L TV?) e - >7:'"M .y 74%7.



Senate State A ffairs foxnttsa 2« January 26* 1531

that language rsroved. We den™t want to see the police or ether goyertnsntal unit
employees left with the Iragpdssion that anything unflattering is private.

In a suit for disclosure, the burden of proof should rest with _the ooverrsentel unit
to prove i1t was required not to release requested infomsfioft. The courts should be
instructed 1o presume in favor of disclosure.

Each COYemt.sntal unit should be requires to keep a rile or letters of denial of
information requests that should itself be public. This would allow easy r-onitoring of
coveraKentsl units to dsiemine whether they are complying with the law.

The bill dees not clearly include computer fialntalned records as it should. The section
defining records should be eysended to Incloo’s ®inforation stored iIn a computer systen/*"
Independent contractors paid with government funds should also fas included in the bill"s
coverage. The definition of governmental unit should include ““independent contractor
paid with public roney in whole or in part and under the supervision of any of the above
groups or units.”

Whether the state should charge for doccment copies and bsw each is a question tfrst has
plagued us for sane tine. Sana neubars believe the cjedia should not s charged since
they ere doing the public™s business when requesting dccurents while researching a story..:
Cthers are. willing to pay- Ho one, however, believes a governmental unit should charge
tére than the actual copying cost. The netbgd contained in the Governor®s proposed
regulations is a good corpro-ise. Fajch requestor receives 20 pages free of charge in

any 24 hour period. Above that the charge 1is 10 cents per page. Currently a great
variety of charges exists crong ageft£&es. Jt WIpTri help all if the Legislature standardise
these changes. * :

*

Finally, ore last concern. Sec. 4 of the bill cn page 10 rates a good fsith reTiar.c* on
AS 40.25 oh other law governing confidentiality of public records a defense ngAinst the
criro of tampering with public records. This defense should bd clearly limited as
ijpl.vine cply to impairing the avaiTasbil ity of a public record aiwi not to any of the
cKI-ir actitlgns listed In AS 11,56.620, .

The task ybu have before you is not vh enviable a.e. You will be urged to exclude this

or that brbr/:h of goverrront. this or that agency, ope or another of a ~>Atiinde of

i. 7%s 0> “ecords fro* coverage under xhc bill. As you address each of ti.se requests,

| ash ttwt.yoy recall Uwt ail of thae gaver-ir-ettis.!-units. exist—i"cause. they ara-supperty:
with public, r™nies. rlgepublic has right to kev \dim i ik being done with fund
noverrrqui: in the sunshine iIs best for all people, keeping gover-rrent open rriraril
TACFitr. the people— not the red>A. ISI-srordber that 75 percent oF.all revests unde

The federal fi“ccnoi of infcrretion /S eo™e fro- non-nedis sources and only 25 percent
from the rcedia. u

SiAcerely yours,

A -

l'ean L &o?Aebrer

ChaJraan
Alaska Premier;- of Inforv Lf&n TdsS. fovicer
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State Headquarters: 340 North Franklin Street Juneau. Alaska 99801 « Tel: (907) 586-2334

TO: The Members cf the Senate State Affairs Committee
FROM:  Cherie Shelley os >«

Executive Director, APEA

CONCERNING:  Aspects of Senate Bill NO. 90

SENATE BILL NO. 90

This 1is an act, relating, in part, to privacy and public
information. Under Section 1 (i), it states that all per—
sonnel records showing salary or compensation or that which
concerns the employee®s current performance or ability to
perform the duties and responsibilities of his job, shall

be open for public inspection.

APEA readily recognizes the validity of public inspection

of salaries or compensation. APEA concurs that an employee"s
record showing that he/she met the minimum qualifications re—
quired for the position held, should be available for public

scrutiny

However, AFEA vigorously opposes public access to an em—
ployee®s record of current performance or ability on the job.
This aspect presents a real and threatening infrignement of
a person"s right to privacy. Evaluations, reprimands and
consubstantial records are, and should be treated as confi—

dential reports.

ANCHORAGE FIELC OFFICE FARBANKS FIELD OFFICE JUNEAU FIELD OFFICE
. 5 D COLLEGE ROAD 7 ATH STREET
SR GBReE KA S0 B AN RERSRA Sorn JUNEAU ALASKA SgB01
TELEPHONE (007)J.74-168 TELEPHONE (007)456-5412 TELEPHONE (907)506-6305



To open these records to the public will be to open a flood—
gate of additional paperwork for individual departments and
the Division of Personnel and in all probability to neccesi-

tate the hiring CC employees to process the paperwork.

Public employees will be subjected to unsubstantiated public
criticis-n, media castigation, personal grudge retribution and

an assortment of besetting conditions.

Unauthorized, hap-hazard perusal of the records will undermine
the credibility and question the judgment of the supervisory
employer. An employee 1is retained because the employer has
evaluated that employee as capable, progressive and responsible.
Accessibility to a confidential evaluation for the purpose of
public debate, “watch-dogging®™ or reversal, will disparage and

mini) ize the role of the employer.



TUESDAY

THURSDAY

1/28/81

SENATE STATE AFFAIRS

COMMITTEE MEETING SCHEDULE

Feb. 3
1:30 p.m.

EXEC. ORDER #48

Relating to the transfer of the Alaska Council on
Science and Technology from the Department of -n-
vironnental Conservation to the Department of Ad-
ministration.

Hearing

SENATE BILL 54

"An Act relating to the Alaska National Guard and
Naval Militia; and providing for an effective date

Hearing

SENATE BILL 72
"An Act relating to veterans and public records. "

Hearing
Feb. 5
1:30 p.=>n

SENATE BILL 90

"An Act relating to privacy and public information
and changing Rule 65 of the Alaska Supreme Court
Rules of Civil Procedure. "

All-sites teleconlerence hearing

ALL HEARINGS WILL BE CONDUCTED IN THE SENATE
STATE AFFAIRS COMMITTEE ROOM, BE11RENDS BLDG.,
FIRST FLOOR. IF YOU HAVE ANY QUESTIONS, PLEASE
CONTACT SEN. FISCHER'S OFFICE (465-4954,4955).
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PROPOSED AMENPMCNTS TO SPNATE BILL NO. 90

January 29, 1981 Proposed by:
Bruce Horowitz, Supervising Attorne
Alaskan!tlgaT'Services Corporation
419 6th Street, Suite 322
Juneau, Alaska 99801

(907)586-6425

* § 40.25.015(d) should be amended, as follows: (p. 2]

(d) The commissioner of administration sha
prescribe a uniform schedule of fees to be limited to
reasonable standard charges for document duplication, and
provide for recovery ol: [ONLY] the direct cost of the
duplication onlv when more than one hundred copies per
request are made. The commMISSIONEr of administration shall

by regulat h n, provide a method .y which indigent persons

may secure; inla'rm.it ion with/payment of tecs, 0

e

* 1t 40.25.U15(0) (7) should be amended, as follows: (p. sf
(7) personal information in files main
on applicants for, or recipients of, social services
pull lie benefits, except that, access may not bo
denied to the person w)o is the subjoe of the records,
or his liesionee?

* S 40.25.020(b) sliould be amended by adding to the last
sentence, as lei lows: Ip. t>, beginning line 271

Upon a deLormiu.it um by a governmental unit to

comply with a request for records, the records shall

be made [PROMPTLY] available to the person making the



PROPOSED AMENDMENTS TO SENATE RILL NO. 90
Page 2

* 8§ 40.25.020(c), should be amended, as follows: [p. 7]

(c) When the lawful custodian of the record
determines that contents of _a record exempt it under
the provisions of /(s;42 .05.015./he shall delete the
exempt contents and roleas\ the remaining contents of
the record [ALSO DETERMINE WHETHER A DELETION OF THE
EXEMPT PARTS OF THE RECORD WILL MAKE THE RECORD
SUITABLE FOR RELEASE, AND, IF\o, THE DELETION SPALL
BE MADE AND THE RECORD RELEASED]\, with the notation
that exempt material has been removed. If the cus—
todian determines that the record\ or a portion of the
record, ir. not open I< iaspect ion,\hc shall, in a
cert il i0ll w it inq, ini* rui tho piersoi\ re.(uesti ng the
records of Nim del crini nat ion, of the ytatt>~ory basis
for this decision, and that under Afs™()\25\0.N5 a suit
may be brought In compo | produci..inn of records that are

impri << ly wl!l hhe Id.

* h <lu.PS.02'. (h) .should be amended in its last sentence,
as follows: Ip. 7, beginning line 2|
If 1lie applicant is cjranted the
injunction, he rhall be entitled to recover costs and

[REASONABId"] actual attorney fees from the governmental

unil .

* S <10.25.025 (d) should 1 : amended in part, as
follows: [p. 13 beginning line 71
In such a case the court, as a priority
matter, shall determine Liu. matter do novo, and may
oxaminethe contents of any records in camera to deter-
mine whether any of the exceptions set out in AS 40.25.

015, and the burden is on the agency to sustain its actignp



PROPOSED AMENDMENTS TO SENATE BILL NO. 90
Page 3

«

* 840.25.035(a) should be amended, as follows: [p. 8]

(3 A person who has been wrongfully denied access
to a record under this chapter has a civil cause of action
against the person responsible for the violation and is
entitled to recover actual damages and [REASONABLE)

attorney fees , and other reasonable litigation costs.

page 3
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Frank Flavin

State ot Alaska

Reply to:

840 K Street, Room 203
Anchorage, Alaska 99501

January 29, 1981 o0n) zedn
O Pouch WO
Juneau, Alaska 99811
(907) 465-4970
Senaéor Victor Fischer O PO Bx 74358
al ers Fairbanks, Alaska 99707
Senate State Affairs Committee (907) 452-4001
Pouch V
Juneau, Ak, 99811
RE: SB 90
Dear Senator Fischer:
Smce |nv stigation is a basic function of the Ombudsman,
ena ? %|%? c|)on tyP| afly gives him broad author|tn¥
mae inquiries, obtaln relevant information, and compel
|nformat|on and testimony.
In an_in tigation, the A sk Ombuds an. is owere
(qn AS 4 %80 @;\% (1 - } 'make ing u?rrnlezs ang
obtain n mat| N co ns ?ecessar)é enter without
notice % ns ec"th premises of an agency . . . and hold
private hearings.
S 24551 (a) (1% authorizes the Ombudsman to “com feI
%na . the appearance ?nd sworn testimqny éj
erson the “ombu sma reasonably believes mag e aple to
§|ve inform %on rela \n to a matter gnder investigation.'
Iu gcnon B similarlyauthorizes subpoenas for p oduction
ocuments, papers or objects.
é%mASIa?rﬁt55wl|(t)r?in ”ﬁ? Ontljbrqum?Qt”oSnrﬁ Fl %dsto cipfviceStixgeateti ns
apply, . VET' THER: A% LU et hARS SRS =R RmATSN
QF "willcll IS IMPOSSIBLE WITHOUT OMBUDSMAN ACCESS TO ALL
RELEVANT DOCUMENTS, EVEN THOSE DETERMINED TO BE CONFIDENTIAL.
Examples abound:
child in need of aid
foster parents.
Trooper mvesh at|ons
voca gonal ||tat|
?em ication cen nge of nursing homes
ish ticket in orma jon used by limitéd entry



Senator Victor Fischer January 29, 1981

bu%mess license information
public assistance
uvenile corrections
ersonnel files
estin lnat rials
tax payments
driv n records
unemployment insurance

AIthoug It is some(ymes possible for Ombudsman staff t? gain
fcess to re%uwe %uments b obtammgnthe signed release .

he com% mant ten an mvest at| 9U| es examination
more than Jjust the coInﬁ) alnant 'S g[ example, a
He{fson may alfege at although simi ar Sltllt she received

ate
erent treatment than anot er Investigation of such a
fompalnt would r quwe review of numerou}s]aéues to etermme

equity In adm|n stration of a program occurre

Access to ch||d in need of a|d files is also a contmumge
?ro lem %m whom must we 0 tam a release to gain access —
he child, the parent, the guardian, a court, or some combination?

We believe that the Ombudsman Act curreptly authorizes access
to confidential documents. Unfortunately ‘some agencies disagree.

We have attempted through regulation. and formal a reemen with
agencles to nH?rt her ass% Pn ad8|t|on to AS 24, %B 3

that the Office will aff or recor s th e s me de ree of conf| ential
as re uwed of the growdmg a engy 0C arran emen s with
somﬁ ?enmes have. been nerqon te but tge ossibility to delay
or ”(5 an investigation fooms. The p remains,” as the
attac Attorney General opinions demonstrate

To re edX this situation, we urge the adoption of the following
amen

page 5 line 29 rewrite subsection (h) to read:
(h) The exceptions provided under this section do not preclude
oduction and release ot subpoenaed reco[]ds or

r
|nforma2|onp to a state or municipa ageRcy uring the course
oL an rnvestigation;

2 dd tion an release oF c rd
when e ue te §ur|n %ourse 0 nv
Bec%rds rel eas om udsman shal bg

g

s to the ombud man
estl at|on
keg con | ent|a1
% while t e recor s are |n his custody, xceg
0 man m on prior notice to the a 8 (r) Iease

§5t82é C) urt for in camera review HZuan



Senator Victor Fischer -3- January 29, 1981

We appreciate the opportunity to offer comments on this proposed
Ieg|£|% lon, If Wepgn prov¥de additional information, Blegse
do"not hesitate to ask.

Sincerely,

PM:ss
Attachments
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u JAY S. HE_ITMD, m w m

UEL*AEtTMEXT OF LAW

POUCH K-STATE CAPITOL
DIfICI OF JHI AIICEHU CIHUAI JUNEAU. ALASKA 9551

May 7, 1979

Duncan C Fowler
Regional Representative

Om udsman
h WO
Juneau, Alaska 99811

Re: Confidentiality of Records
eCI ati greto NUrsing Home

C
R n
L| u

Our File No. J-66-804-78

Dear Duncan:

This letter is intended to follow up on our
recent conversat|ons regarding the ability of ¥our office to
|n3£ect records majntained by the DePartment of Health and

lal Services which relate”to the flicensure of individual
nur .ing homes.

As | have pointed out, AS 18.20.090 provides that

"[t he deBartment may not publicly disclose information
e|ved It in a manner identitying. an individual or
hospltal e ceﬁ)t In a proceeding involving the question of
||cen5|n[ql. n the licensyre Tonlext, of course, the term

hospital™ includes a nursing nome. See, AS 18.20.130.

On the basis of these provisions | have a V|sed the Depart-
ment of Health and Social Services to our office
general access to the records it ma|nta|n |n this I ited
rea.

| understand however you have reviewed other
records maintained }Par ment of Health and Social
Services and have o ta|ned the information you desired,
Those records, generated pursuant to S%ctmn 1864 of the
Social Securltﬁ Act, are subij ect to public inspection in
accordance wit grovmons of federal law with which
assume you are now relatively familiar.

INq

HU may 9 1979

JUNEAU
OFHCE CF THE OMBUDSMAN

D



Duncan C. Fowler -2- May 7, 1979

I would appreciate it if you would let me know
whether you have any remaining problems 1in this regard. |
would like, specifically, to repeat my oral invitation for
you to inform the Department of Health and Social Services
of any facts which might bear on the continued licensure of
particular nursing homes.

Your cooperation 1in this matter has been greatly
appreciated. I will proceed to close my file if 1 do not
hear further from you in the next day or so.

Very truly yours,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
Thomas H. Robertson
Assistant Attorney General

THRj rb
cc: Portia Kaufman
Dept, of Health and Social Services



laska

Hon, AIIen D'IE March 15, 1973
omm sr
Bept, f mrnrstratron ateno
TELEPHONENO
G. Thomas Koester stbject Ombudsman access to
Assistant Attorney General pelrsonne(I3 frlgs78 our
ile J-

Communrcatrons frpm Ken Kareen of Xour offrce and

Mrghael G, Harper of t fice Goverhor have indicated
esire for | formatron re(t;ardrng the power of the Ombudsman

I|de\S/arrous state auditors To have access to employee personnel

It is our oprnron that the Ombudsman and the
legislative audrtor have virtually unlimited access to state
employee personnel files.

"The legislative Budget and Audit mittee has
cne power to: . g 5 req urrg ?P state o??rcr ﬁs ang
a encrtets of sttatesog\]rernrr]neggsg%b ve an ull coopehratronretoeéhgd
mi ee or Its | | | U
|nt3) (aron .. AS 24.22, 010&3 "The |ng |vr9
ivision ‘shall . . ﬁ? require the ass stance and
coo[peratron of all state of |a|s and other state employees
he inspection, examination and audit of state agency
books and accounts (6) have access at all times to“the ,
books, ac%ounts regor s or other records whether confidential
not, o ever state aﬁenc AS' 24.22.271, These
provr ns \pear to grant virtually blanket authority to
pheers |e aftlr auditdr to have access to state employee

. "Ir(rj an investg’gation, the Ombudsman may (1) make
nquiries and obtain |nformation as he considers necessary
enter without notice to inspect the prem Ses o an
but only when agency personnel are %rese
¥t A-55.16O(ae? Under AS 24 55170, the Ombudsman has the
bo subpoena any files which he reasonably belreves may
atG to a matter under |nvest|gat| n; this would |nc|ude
th n—|’hPA°Xae 8ersog files. ~While the tatu e]
i pher doe to e 1 eet S, e O
a 13
-rtora we heylreve It |s vrrtuaqﬁy qurvaﬁent Lesg& %IS
.es bhe Ombudsman power to inspect the premises o
e an7 time as onro as ageHcy oersonnel are plresent
the power to inspect the premrses of an geny
fV.;UG*s the power to Inspect a stat employee’'s personn e
. Possessed th the agency the alterfdative, ﬁS 24.55. -
S-vos the Onbudsman~the power to compel the production



a

Allen
a 15. 1973

/2

meulagrtna%ersonnel file at a time and place specified by the

In conclusion, we do not believe that there are

any restrictions on the power of the legislative auditor or
Che Ombudsman to inspect state employee personnel files.
Particularly when their powers of investigation are linked
Wi |39 5035) (p oviding that state personnel records

th AS
are pu b ic records and op en to public inspection), we believe
there etbsolutely no ? Te?tlon that they may hale access to
state employee personne

We hope this answers your questions.

CTK:chp
cc: Michael G. Harper, Administrative Ass't.
Office of the Governor
Sue Greene, Special Assistant
Office of thepGovernor
Carl Gonder, Deputy Commissioner
Dept, of Community” & Regional Affairs



Don C,andery , , dail: February 20, 1980
[administrative Officer |

Support Services mi no. A6G-281-80

Gentral Region

DOT/PF TELEPHONE NO.

Avrura M. Gross sihjfcT. Ombudsman's Access to
Attorney Gengral . Personnel Records

DY:  Mdrtha T. Mills'u

Assistant Attorney Genera

You inquired whether the Ombudsman's Office has unlimited
access to personnel records of the Department of Transportation
and Public Facilities. The Ompugsman may have access only

to the information in personnel files which is generally
available to the public.. However, if regulations are adopted
whereby the Ombudsman mist maintain the Same confidentiality

or personnel records as required hy State law, then the
Ombudsman may have acces_? to confidential information in
personnel files, A similar approach has been taken with

[ SP,eCt to the Ieglsla ive auditor, who has adopted confiden-
tia ). or r|1du su
m en

e
lality procedure This mem m ercedes a prior
gmorandum of advice to B. B. A

ted March 5, 1978

d
Empl
Alas
:

[
{
a

I by G. Thomas Koester

oyee personnel records are protected b&/ the laws of
k|3 Article I, Section 22 of the Alaska Constitution

es.

tRight of Privacy™. The right of the peoTpI,e to
[%Hvacy,ls recognized and shall not be infringed.
he legislature “shall implement this section,

Alaska Statute 39.25.080 provides:

"Pub!lc Records. The state personnel records,
except those records which the rules require to be
held confidential for reasons of public ‘policy,
are public records and are open to public inspec-
tion, subject to reasonable regulations as to the
time and manner of inspection.

The "rules" referred to by the statute are the personne|
rules. Personnel Rule 14.07.0 entitled "Public Records",

d
rov

provides:
"Exc?gt,for examinat\on,materials, ;t)erformancg
evaulations, gersoga history, or other confiden
tial materials so designated” by the Director,
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Page 2
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records shall be available for inspection in the
presence of authorized personnel by the public
during regular office hours in accordance with
such procédure as the Director may establish.”

On April 14, 1970, the attached memorandum on employee
records policy and, procedure was issued by the Director
Department of Administration, Division of Personnel, The
memorandum sets out public policy pursuant to AS 39.25.080,
prowdm,% that whereas information such as employee name,
class tille, salary, length of State employment,” name of
immediate supervisor, oftice address, office phone number,
and (in some instances) home phope number, mailing address,
and residence address ‘are available to the publicy all other
more personal information is confidential.

As evidenced bX the April 14, 1970 memorandum, most of the
confidential iformation is available to the state employee

and the people employed in the personnel office. Other
information, such as”background investigations, Pnevances,
appeals, and letters and feports of personnel reference, are
unavailable even to the employee. Matters such as appJications,
personnel actions, educational background, medical reports,
performance evaluations, test scores and disciplinary letters

or memoranda are confidential. Of course, the emplogee
could waive the right to keep the information avallable to
him or her confidéntial.

The Ombudsman has broad investigative powers. AS 24.55. 160 (a)
provides:

“In an_investigation, the ombudsman may (1) make
inquiries and obtain .information as lie"considers
necessary; (2) enter without notice to inspect the
premises” of ‘an agency, but only when agency per-
sonnel are present; . . .

Under AS 24.55.170, the Ombudsman has the power to subpoena
any person or documents which he reasonably believes may
rovide informatiop relating to the matéer under |n,ve,st|?at|on.
he statutes relating to the Ombudsman do not specifically
state that he has a%cess fo confidential personnel records,
but the authority of the Ombudsman to investigate is very

hroad.

The only mention of ¢

on in the Ombudsman enabling
statuteS is in AS 24.55,

|dentia|itR/,
160(b), which states:



Memo to Don Candey
Fe%ruary 20, 1980

"The ombudsman shall maintain confidentiality with
respect to all matters and the identities of the
complainants or witnesses coming before him except
insofar as disclosures may be necessary to enable
him to carry out his duties and to support his
recommendations."

The section does not require the Ombudsman to majntain the
confidentiality of personne| records and it is within his
discretion to decide what disclosures may be necessary to
carry out his duties and support his recommendations.

In Falcon v. Alaska Public Offices Commission, 570 P.2d 469

(Alaska 1977), the Alaska Supreme Court balanced the constitu-
tional provision guaranteeing the x*ight of prjvacy W|th the
publc disclosure “of income requwements of the Alas a |
conflict of interest law f [o li*- offma . f Ysman—
patient 3|tuat|ons where disclosure of t at|ent dent|ty
rtnh|g{1t reveal the nature of the treatment the court held

at:

"In these situations, at least, we find that the
extent to which the governmental interest in
promoting fair and honest government would be
Impeded, " docs not outweigh“the individual's privacy
interest in protecting sensitive Personnel infor-
mation from public diSclosure."” at page 480.

The court went on to hold that regulations exempting certain
classes of patients, physicians, or others from disclosure
would be appropriate.

G|ven the Falcon decision, if the Ombudsman foromulga
9u|at|ons which would assvre the same confidential or
ersonnel records as state law requires, then access to

those records would be appropriate.

AMG/MTM/sls

cc: Ombudsman
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June 12, UM 1979
Francis M Flavin AHRGE
Ombudsma CHE T THEQIGITEIVH

840 K Street Room 203
Anchorage, Alaska 99501

Attention: Rolfe Buzzell
Dear Mr. Flavin:
I regret to inform you that the Degfartment of Revenye will

not De able to execute the |nter a encY agreement which was

Pé)gose to allow };our staff inves g 0rs t% review con-
ntial Department of Revenue matérial s e Department of

law's op|n|on on this subject is attached.

The Department of Revenue, of course, will continue, its
present policy of full cooperation with your office's inves-
tigations to "the maximum extent permitted by law.

Sincerely,

rose[t)h K. Donohue
Deputy Commissioner

Attachments
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10 r Joseph K. Donohue r-u June 7, 1979
Deput Comm%ssmner
DeBar ment of Revenue nt 10 .
liurV! no

-e0rci Proposed Agreement

i-iv.  AVRUM M. GROSS
R GENERAL of Ombudsman's Office

ATTORNEY

By:
y . Teo C. Spengler
Assistant Attorney General

You have requested that this department review the
agreement proposeg B | h Ombudsman's Ofche W‘hlch Wou\g
;t)erm|t the Departmen Revenue to disgl ose |nformat|on on
ax forms which woul otherW|se be confid ehg It IS our
opinion that there are ser-ious statutory problems with the
agreement.

AS A3.05.230 prohibits disclosure of tax returns
and rggorts excePt In certain circumstances. That statute
provi In pertinent part:

Except in connection with official investi-
v%atmns or proceedings of the department,
hether gudlmal or admlnlstrat| |nvo V-
Ing taxeS due under this title, excep In
connection with official |nvest|gat|ons or
proceedm s of the Ch||d lDo nforce
ment A encY wheth er |C|a dministra-
vin

tive, invo 0rl iat|ons
iir.por.ed or Imp osah\e (%J g S 47,
and except, as otherW|? prowde |n th|s
sectmn it is unlawftul anoff|cer
employee or agent. 0 the s et divulge
the amount of “income or the pa ulars
set out: or d|sclose? In-a report or return

made under this tit

In fact,AS 43.05.230(f) makes a willful violation of the
provisions of that settion punishable bya fine orimprison-

ment .



JOKL])'n K. Donohue June 7, 1979
Qoir.mi ssiicr Mg -~
Department of Revenue

Add|t|ona|| AS 0925100 re%¥|res that the
’t()artmulars of .the business or affairs the tc).—).*ayer be
ept confidential. That statute specifies trat tax ‘inioi-
mat|on Is not a natter of public record.

The powers and duties of the Ombudsman are set oqut
in AS 24.55.010-.340. While the Ombudsman has the authorty
to investigate a[qency action, there is nothing In the statut
which specmc [Ty exempts his mvestsgoatmns from the
disclosure pronibitions of AS 43 AS A305230
was enacted after the ombudsman statutes ( SLA 1976;
am § 32 ¢h 126 S 1977. as compared to 1¢ A 975),
an Provmon rl) atte fH to c n I |th ge
iSclosure prohi |t|on Wil eld Im |e r peal
Peter v. State, 531 P.2d 1263 (Alaska 97)
| Thus, . the Department of Revenue is proh|b|ted from
d|3ﬁlosm% Parncula s set out in a retyrn or rett)o t, .
nothing 1n the Ombugsman’s provisions dictates oth rW|se
While a case ma?]/ arise where disclosure of tax mfcf rmation
| a0 the Ombudsmanh might be permissible, (i.e., disclosure of

taxga Ver's f?rms ursuant to written perm|T lon apd waiver
r¥ articular txpa¥er) it certainly wou not be true
most c ses. Therefore,” we canBot re omme d that é
rtm arclirod agreement regarding disclosure e signe

TCS/Im



W
Sharon Andrew, Director April u, 1977
Division of Occupational J-- smg
Densrmant of Comerce
AVFJIJH H. GROSS Public Access to Occupational
ATTORNEY GSIiZHAL Licensing Investigatory

Files
Oust Filar J-56-401-77"'

By: 6 '=m
G. Thonas Koester
Assistant Attorney General

You requested an opinion regarding the raquirercents
cf AS 95.25.110, tea current open records la*.-/, as it appli.es
to open investigative files of the Division of Occupational

meansmg.

lie believe your March 17., 1977 response to Kr_
Fran!-: Flavin, Sta.ee Onendsnan, regarding this is si
absolutely correct. We also agree with the two basic reasons
for naintaining confidentiality 0f investigatory filer, which
jl'ou advanced in your response to Mr. Flavin.

As you note, the stata is obligated to protact the
riches of its crtmans. In Title 3 of the /Alaska Statutes,
Dapsrtner.t of Ccmerce in charged vita providing support

services to the various professional licensing boards, established
in it. To successfully discharge its duty of ensuring that

only qualified professionals serve citicens of Alaslca, a

certain degree of confident!ilitry for records generated

during the course c¢f investigations most be mintainsd virile

that investigation is still in prcgrass. If it has net

already done so, vie suggest that the Department adopt
regulations revarcing the confidentiality of investigatory
files under the authority granted it in AS 03.01.030. "

Tie believe the second reason you stata in. your e
letter to Mr. Flavin is a much stronger reason for not
disclosing records relating to an'investigation in progress,
end ir certainly provides rrcch stronger 7yra.l justification,

tor not providing* those records. Article section 22 of
the Alaska Constitution established .a constitutional right
°- Privacy, while the legislature has not implemented this

constitutional prevision, we believe it certainly extends to



Sharon. Andrew -2 - April 3, 1977

unsub5tantiate< allegations of professional, misconduct sue®m
20 these 5!vir- rise to an investigation, Until the invesd
gocion s concluded and the relevant facto are pm s.anted a=
a penile hearing, they are no rare tlian. unsubstantineed
allegations. The subject of those allegations, ve believe,
has a constitutional right not to have that material made
public, and the state arguably would be violating the subject
constitutional right to privacy by making then public.

Under AS 09.25.125, 'a person seeking those records
nay apply to the courts for an. injunction compelling their
release. If Mr. Flavin or the ccmplaintant who prompted, his
letter brings such, an injunctive action, we would seek, to
have the subject of the investigation made a party to that
action in order to protect his own constitutional right to
privacy. In the meantime, however, we believe that the -
release of records relating to an investigation of that
individual by a board or commission arguably would, constitute
a violation of the individual's constitutional right to
privacy, :nc you nave no ¢ mica but to refuse to disclose

such records.

he hone this answers vest cuesticns.

GHC:jec
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F'ra.nlt Flavin Reply to:

January 28, 1981 O 840 KStnet Room 203
Anchorage, Alaska 99501
(907) 276-4011

O Pouch WO
Jureau, Alaska 99811
(907) 4654970

Senator Victor Fischer O PO Bx 74358

and Members Fairbarks, Alaska 99707
Senate State Affairs Committee (907) 452-4001
Pouch V

Juneau, AK. 99811
Subject: SB 90
Dear Senator Fischer:

In his Tnird, and again in his Sixth Annual Report to the Hawaii
Legislature, Ombudsman Doi has noted increased interest and involvement of
people in their government. Citizens have encountered two primary areas
of difficulty in their attempts to learn about the workings of government
through the inspection of rrcords and files: 1. access to some records is
denied, and 2. excessive delays occur before the records are released. The
experience of the Alaska Ombudsman office has been similar.

Mr. Doi points out that "the less information is shared, the more power

those that possess such information retain for themselves." He takes the
position, as Hoes the Policy section of SB 90, that "democratic institutions
are foundi the premise that information should be shared among the
citizenry r.heir representatives for decision-making purposes.”™ In

arguing for freedom of information legislation, Ombudsman Doi urges

--that governmental records and materials be open to the fullest
extent possible,

— that exclusions be limited, be specifically listed and strictly
defined, and be legislatively authorized,

--that strict time limits be established within which agencies either
provide requested records or formally deny a request,

--that prompt and covenient appeal procedures be available,

— and that fair and uniform fees for reproduction of written documents
be charged.

We agree with these guidelines and support SB 90 in its attempt to
strengthen the people®s right to information about their government.

Freedom of information complaints to the Alaska Ombudsman office include:
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--Veterans Affairs®™ denial of the request of a son, with his father's
general power of attorney, to inspect the father®s loan payment history

--Motor Vehicles® charging of $2 for the name and address of the
registered owner of a vehicle, when the complainant didn"t want a
“e.oqpy of any document

— Administration Personnel®s denial of copies of preliminary studies
leading to a position reclassification

— ASHA"s refusal to give a resident a copy of an incident report con—
cerning an altercation she had been involved in

--Division of Social Services™ refusal to permit prospective foster
parents viewing of personal references written about them

--DOT"s refusal to provide a citizen with a copy of the tape of a public
meeting for use on a radio broadcast (they would provide a transcript)

Although some of these complaints have been found to be justified, and
others unsupported, they serve to exemplify the spectrum of types of infor—
mation sought and the number of different agencies involved.

With regard to SB 90, the following specific suggestions and questions
are offered for your consideration:

page 2 line 25
(1) those exempted from disclosure by state statute (;), federal law
or regulation

ihis language is closer to the current AS 09.25.120 (4) and should
preclude conflicts between federal and state laws.

page 4 lines 5 and 6
Who decides what are "trade secrets, privileged information, and
confidential commercial, financial, geological or geophysical data?"

page 4 lines 9 and 10
The current drivers manual contains sample questions which are, 1in
some cases, actual questions on drivers license tests.

page 8 lines 25 through 29 and page 9 lines 1 through 7

Who 1is the "head" of a governmental unit?” What 1is an "agency?"
If an agency is a department, the commissione* would be the "head;" if
agency means a division, the director would be its "head."

Who 1is the "head" of for example, the Human Rights Commission - the
Executive Director or the Chair?

Should it be required that there be "designees" 1in each office loca—
tion, or will, for example, an employee in the Fairbanks Natural Resources
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office need to contact a designated custodian in Anchorage before releasing
a record?

In the definition of "governmental unit" perhaps "governmental
instrumentality,"” "public corporation,” and "REAA™ should be specifically
included.

page 9 line 24
What is a "public body?" Would, for example, this section apply in
a meeting between several state agencies and the U.S. Army?

More generally, you may wish to include an administrative appeal
prior to filing an action in court to compel the release of records.
Such an appeal would require a different decision maker and strict adherence
to reasonable time frames.

Also, the legislative adoption of a uniform fee schedule similar to
that proposed b.v the Governor might be advisable. This proposed regulation
provides for the copying of 20 pages free within a 24 hour period, and a
fee of 10t for each additional page.

Our most pressing concern, however, 1is the repeated use of "right
to privacy"” 1in this proposed legislation. Absent any attempt at definition
or case law clarifying this Constitutional protection, we are left only
with case by case interpretation. The diversity of opinion is particularly
evident in responses from the Attorney General®s Office on cases arising
from Ombudsman complaints.

In opinions issued on April 17, 1979 (concerning release of mailing
lists of those receiving senior citizen property tax exemptions to
a senior citizen organization) and on February 21, 1900 (concerning the
release to Legislators of the names of those receiving Longevity Bonus
payments) an Assistant Attorney General advised that the former be denied,
while there was no privacy issue in the latter. He argued that there
would be no anxiety or embarassment caused to Longevity Bonus recipients
if their names were to be released to members of the Legislature, whereas
it would violate the privacy of senior citizens claiming property tax exemp—
tions if a list of their names and address werereleased. Whenin doubt, this
opinion states, it is better to err on the sideof non-disclosure. A
factor in the senior citizen decision was the possiole use of the list
by vendors.

On a similar issue, and on the basis of the same legal advice, the
Division of Retirement and Benefits has refused to relase a list of TRS
retirees to a retired teacher organization. The division explains that
although this group might not "misuse"™ the list, it if were released to
one organization, 1iiow could the division refuse to provide it to another
which might put it to questionable use.

In another opinion issued July 31, 1978 on the release of the name
and address of the registered owner of : motor vehicle (attached), the



