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Alaska State Legislature

Senate Committee on State Affairs

Vic Fischer, Chairman < Pouch V =Juneau, Alaska 99811 = (907) 465) 954

MEMORANDUM

TO: Senate State Aff littee Members
FROM: Sen. Vic Fischer
DATE: March 18, .1982

RE: Confirmation of appointments

The Senate President has referred the Governor®"s appointees to the
State Board of Registration for Architects, Engineers and Land iV
Surveyors and to the New Capital Sxte Planning Cormission to..thE"~
State Affairs Carmittee for recommendation in accordance with AS
39.05.080.

If you would like any of these persons to appear before the committee
prior to our making a recommendation, or if you have any questions,
please contact my office prior to March 24. Appropriate resumes have
been attached.

Thank you fcr your consideration.



M EMORANDUM

T0: Senator Jalmar Kerttula, President
Alahka State Senate

FROM: Senate State Affairs Committee
DATE: April 6, 1931

RiE: Governor s appointments to the State Board of
Registration for Architects, Engineers and Land
Surceyors

Pursuant to your instructions and in accordance with

AS 39.05.080, the Senate State Affairs Committee has had
under consideration the Governor®"s appointments to the
State Board of Registration for Architects, Engineers



M EMORANUDUM

T0: Senator Jalmar Kerttula, President
Alakka State Senate

FROM: Senate State Affairs Committee

DATE: April 6, 1981

RE: Governor"s appointment to the Alaska Public
Offices Commission

Pursuant to your instructions the Senate State Aftdira
Committee has had under consideration the Governor 7s
appointment to the Alaska Public Offices Commission and
reports back with the following recommendation:

Mildred A. Opland, Anchorage, term expiring 2/1/86

Member Recommendation

Senator Fischer, Chair

Senator Colletta, Vice-Chair
Senator Uradleyj”
Senator Elinson

Senator Stimson



M E M 0O RANUDUM

T0: Senator Jalmar Kerttula, President
Alaska State Senate

FROM: Senate State Affairs Committee

DATE: April 6, 1931

RE: Governor®s appointments to the Board of Electrical
Examiners

Pursuant to your 1instructions and 1in accordance with
AS 39.05.080, the Senate State Affairs Committee has
had under consideration the Governor®"s appointments

to the Board of EI ~.trical Examiners and reports back
with the following -ommendations:
MembeBeorge McCoy, .iorage, term expiring 7/10/82

Terence Duszynski, Fairbanks, term expiring 7/10/83
Member RecomMendntlon

Senator Fischer, Chair

Senator Colletta, Vice-Chair

Senator Bradley

Senator Eliason

Senator Stimson



M EMORANTDUM

TOo Senator Jalmar Kerttula, President
Alaska State Senate

FROM: Senate. State Affairs Committee

DATE: April 6, 1981

RE: Governor®s appointments to the Alaska Pipeline
Commission

Pursuant to your 1instructions and in accordance with

AS 39.05.080, the Senate State Affairs Committee had
had under consideration the Governor®s appointments

to the Alaska Pipeline Commission and reports back with
the following recommendations:

Karen Cory, Anchorage, term expiring A/4/86
Janis Williams, Juneau, term expiring 4/4/82

Member Recommendation

Senator Fisc.ner, Chair

Senator Colletta, Vice-Chair
Senator liradloy
Senator F.liaoon

Senator Stiinson



M EMORANDUWM

TO: Senator Jalmar Kerttula, President
FROM: Senate State Affairs Committee

DATE: April 6, 1981

RE: Governor'8 appointments to the Athletic Conmission

Pursuant to your 1instructions and in accordance with
AS 39.05.080, the Senate State Affairs Committee had
had under consideration the Governor™® appointments
to ihe Athletic Commission and reports back with the
following recommendations:

ion Dennis, Fairbanks, term expiring 5/1/*/82
Reginald Joule, Kotzebue, term expiring 5/14/82

Member Recommendation
Seoaior Fischer,

Senator Collet ta

Senator Brad ley

Senator Elidson

Senator Stimson



MEMORANDUWM

T0: Senator Jalmar Kerttula, President
Alaska State Senate

FROM: Senate State Affairs Committee

DATE: April 6, 1981

RE: Governor s appointment to the Personnel Board

Pursuant to your instruetions and in accordance with
AS/39.05.080, the Senate State Affairs Committee has
had under consideration the Governor ™ appointment to
the Personnel Board and reports back with the following
recommendation

Morgan Reed, Skagway, term expiring 6/20/86
Member Recommendation
Senator Fischer, Chair
Senator Colletta, Vice-Chair
Senator Bradley

Senator Eliason

Senator Stimson



MEM ORANUDIDM

T0: Senator Jalmar Kerttula, President
Alaska State Senate

FROM: Seriate State Affairs Committee

DATE: April 6, 1981

RE: Governor®"s appointment to the State Commission for
Human Rights

Pursuant to your 1instructions and 1in accordance with

AS 39.05.080, the Senate State Affairs Committee has
had under consideration the Governor®s appointment to
the State Commission for Human Rights and reports back
with the following recommendations;

James Choe”, Anchorage, term expiring ./31/86
Member Recommendation

Senator Fischer, Chair

Senator Colletta, Vice-Chair
Senator Bradley

Senator Elinson
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Cn April 25, 1981, a workshop entitled, "-otrengtiiefhipfe the Legis..a-
tive Process was held in Juneau. The workshop wadytunded by the
legislative Council and conducted by the league of Women Voters cf
Alaska. Addressing the workshop participants .vere Jack Doyle, former
executive director of the Legislative Ajfairs Agency in Alaska;
Senator David Nething, North Dakota state legislature; Senator
George Kinley, lowa state legislature and chairman of the Legisla—
tive Management Committee of the Nation;.1 Conference of State Legis—
latures; Paul Mason, author of Mason®"s Manual of Legislative Procedure,
and Senator Kay Poland, former member of the Alaska legislature.
Participating 1in the workshop tnroughout the cay were 25 Alaskan
legislators, 1L legislative staff members, 3 lobbyists, 2 members
of the Anchorage FREE committee, 1 member of Common Sense for nlaska,
d members of the League of Women Voters cf Juneau. 1In addition, there
were 6 student assistants and 7 League of Women Voters of Alaska
facilitators.
After using a process of group discussion and prioritizing, the
following statements resulted. These are not to be confused with
positions of the League of Women Voters of Alaska.
1. Combining the top recommendations for free conference
committee changes, a new rule would include these items:
* Conference committees must be appointed First.
They may ask for specific powers from the pre—
siding officer. |If there is no agreement, then
free conference powers could be granted to six
new members.
* 27 hours must elapse, with the new bill on mem—
bers® desks accompanied by a summary of the changes,
before a vote 1is taken.

* Powers of free conference might be limited to
certain stated subjects.



2. Many participants felt the existing rule allowing
introduction of only committee bills after the 35th
day of the second session is a satisfactory practice.
Almost as many felt a majority vote of the committee
should be required before a bill 1is introduced in its
name .

3. Participants were nearly unanimous in agreeing that
the "no recommendation™ option should remain on com-—
mittee report forms.

L. Participants felt comfortable with the existing
system of allowing special committees to meet jointly.

5. An overwhelming majority believed adequate record—
keeping requirements should exist.

6. Participants agreed unanimously that committee
procedures should include the following:
* Uniform logging and recording of arrival
and departure of committee members.
* Roll call of all motions.
* AIl amendments recorded in the minutes.
* Testimony summarized in the minutes, in
addition to a tapeo record.
* b5-day notice 1in advance of meetings.
(This provision could be waived only by
a majority vote of the committee.)

?. Pertaining to a committee®s acting on all bills
referred to it, a majority of participants felt there
should be specific time restraints on the entire process
of referring, acting and reporting on bills, a majority
also thought that a committee®s composition should reflect
the majority/minority proportion in the respective houses.
A significant number, however, felt that the situation
which currently exists 1is not a problem.

8. \ majority of participants thought the present rule
requiring a committee to act and report on all bills
referred to it "as soon as practicable”"™ should be re—
written to reflect the ~current or preferrec practice.

9.An overwhelming majority agreed a salary scale 1is
needed for staff based on qualifications, experience and
job description.

10. There was a strong consensus for giving each legisla—
tor a staff and an expense budget. 1In this staffing method,
the legislator would make all decisions pertaining to

staff, similar to the practice in the United Ctates Congress.



11. Recommendations on interim comir.-ttees included the
following:

* A close relationship between standing committees
and interim committees. At least a majority of
the interim committee should be from the approp-—
riate standing committee.

Clear interim committee goals (planning, general
education of members on the subject, drafting
and introducing legislation).

* Utilization of standing committee staff on the
related interim committee.

* Establishment of interim committees by concur —
rent resolution.

Sharon Richards
Project Coordinator

2306 Douglas Drive
Anchorage, Alaska 99503



NOTE REGARDING THE FOLLOWING FRAME ON MICROFILM:

COMPLETE DOCUMENT 1S AVAILABLE IN ORIGINAL FILES
M ALASKA STATE ARCHIVES. TITLE PAGE ONLY HAS

BEEN FILMED.
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Camplc\at/llgn Ilmance Law

National Municipal League
47 East 68th Street
New York, New York 10021



JAY S HAMMOND. GOVERNOR

}Q’LY T0:

RNCHORAGE ADRSK G9501-358
ALASKA PUBLIC OFFICES COMMISSION (907) 276-4176
B

JUNEAU BRANCH OFFICE
PlS)UCHUC

0
JUNEAU, ALASKA 99811-0222
October 27, 1981 (007) 465-4854

The Honorable Vic Fischer
511 West 4th Avenue, Suite 5
Anchorage, Alaska 99501

Dear Senator Fischer:

Thank you for the interest you expressed in the annual meeting of the
Council on Governmental Ethics Laws to be held December 7-9, 1981, in Charles—
ton, South Carolina. | was unable to send you any of the enclosed information
sooner because we received it ourselves only last week.

In light of your interest in ethics legislation, I also have enclosed a
letter from the South Carolina State Ethics Commission which offers a com—
parative analysis of ethics laws. | ordered a copy for the APOC sometime ago,
but since it has not arrived, | can"t say whether it lives up to its promise
as a reference document or not. As you know, at one time SB 175 attempted to
incorporate portions of the Ethics Model ftom the National Municipal League,
although my understanding is that some of the individuals who worked on the
draft of 175 had questions about the League®s model for which they didn"t find
satisfactory answers.

The fact that South Carolina has not ratified the ERA was discussed at
last year®s annual meeting when it came time to make a final site selection.
Some members of the Council voiced the concern that you expressed but the
majority felt that the ERA status of a site should not lje given consideration
in the decision of an organization whose members must be a-political in their

day-to-day functioning.

After the first of the year, | will let you know about any reference
materials which become available as a result of the Charleston meeting.

Sincerely

ALASKA PUBLIC OFFICES COMMISSION

THEDA S. PITTMAN
Executive Director

TSP/inab

enclosures



CONFERENCE .REGISTRATION FORM

THE PUBLIC OFFICIAL AM) THE PUBLIC TRUST

December 7th thru 9th
Charleston, SC

NAME & TITLE:

ORGANIZATION:

ADDRESS:

* * * * * * X *

REGISTRATION FEE: (check one)

— Council Member: $30.00 per individual

— Non-Member: $60.00 per individual

registrant

registrant

Complete the above portion and m. 11 it together with your payment

by November 30th to:

Treasurer
Ethics Laws

Dannie Trautwein,
Council on Governmental
P. 0. Box 95086
Lincoln, NE 68509

If payment cannot be made by November 30::h or
special billing procedures,

please contact Dannie Trautwein,

if your agency has

either

at the above mailing address or by calling area code (402) 471-2524.

*Make checks payable to "Council on Governmental

Receipts will be sent upon payment.

Ethics Laws."



Steering Committee:

Melvin G. Cooper
Alabama_Ethics
Commission

Jean-Marc Hamel
Chief Electoral
Officer of Canada

Shari Holmes
Alaska Public Offices
Commission

Betty J. Reynolds
Oregon Government m
Ethics Commission

Robert W. Shellenberg
Florida Commission
on Ethics

- Robert Stern (Chairperson)

California Fair Political
Practices Commission

Dannie Trautwein
Nebraska Accountability

and Disclosure Commission

J. Jackson Walter

U.S. Office of Government

Ethics

.program but its real success wi

COUNCIL ON GOVERNMENTAL ETHICS LAWS

Please reply to:

ocT 20t1981M v W

0CT 261SSI

AP%—A)_IQCCH

Mel Cooper from Alabama and Bob Schellenberg from Florida,
who have arranged the program for the Charleston Conference of the
Council on Governmental Ethics Laws, asked me to assist them in
securing better attendance at our Conference. We have a program that
should be of particular interest to members of your Commission and
want to ask you to extend a special invitation to each of them to
participate. In addition to that, you might want to give each of them a
copy of the Conference information that you received from Bob Stern
and to emphasize that other Commission members will be there and

that there will be ample opportunity for discussing mutual problems and
concerns.

Dear Council Member:

| have enclosed a revised version of the Conference schedule; the
one that Bob Stern sent you didn't do complete justice to the
outstanding job done by Mel and Bob in arranging our Conference.
Please note the additions to the list of speakers: Governor Richard
Riley of South Carolina, Major Joseph Riley of Charleston, former
Ambassador and Governoi Reubin Askew ot Florida, Commissioner
Frank Reiche of the Federal Election Commission, and David Cohen,
former President of Common Cause. This truly is an "all-star" line-up.

From here on, it is up to You. Mel and Bob have arranged a superb

| be only as giood as the "selling job" you

do to your Commission members. | personally believe it is important to

the Council that this year's Conference be a great success, that our

program will be first-rate, and that you and the members of your
Commission will find your participation to be most worthwhile.

[ a.Jackson Walter
| [Director

\y Office of Government Ethics
Enclosure



Council on Governmental Ethics Laws
Preliminary Conference Program (10/20/81)

December 6-9,1981
Mills House Hotel
Charleston, South Carolina

TS POLITICAL REFORM DEAD?"
Sunday, December 6, 1981

6:09 - 7:00 p.m. Reception
Monday, December 7,1981
9:00 - 9:30 a.m. Opening Remarks and Greetings

Governor Richard W. Riley, South Carolina
Mayor Joseph Riley, Charleston
Robert Stern, Chairperson, Council on Governmental
Ethics Laws
9:30 a.m. - 12noon  "Political Reform Laws: Milestones or Millstones? A Debate"
David Cohen, former President, Common Cause
Frank Reiche, Member, Federal Election Commission

12:15 - 1:.45 p.m. Luncheon
Honorable Howell Heflin, Vice Chairman,
Select Committee on Ethics, U.S. Senate
2:00 - 3:00 p.m. Seminar Discussions
(discussion leaders to include Melvin G. Cooper, Alabama
Ethics. Commission; Robert W. ScheUenberg, Florida
Commission on Ethics;, J. Jackson Walter, United States
Office of Government Ethics)
3:15 - 415 p.m. Seminar Reports and General Discussion
Tuesday, December 8,1981
Ethics, Conflict Campaign
of Interests Finance

9:00 - 10:15 a.m.

10:30 - 11:45 a.m.

"CASE STUDIES IN
ETHICS"

Dr. John Dempsey
College of Charleston

"UPDATE ON LITIGATION
AND LEGISLATION"

Rosa Hamlett

Assistant Attorney General
Alabama

"UPDATE ON LITIGATION
AND LEGISLATION"

Tom Houston

Jim Davis

California FPPC

"CAMPAIGN FINANCE IN
SELECTED COUNTRIFS"
Dr. K. Z. Palteil

Carleton University, Ottawa



12:00 Noon - 1:30 p.m. Luncheon
Honorable Reubin O'D. Askew
Former United States Trade Representative
and Governor of Florida

145 - 2:45 p.m. "CODES OF ETHICS IN "PUBLIC FINANCING IN
STATE GOVERNMENT" SELECTED STATES"
Dr. Stephen Hays Ed Farrell, Counsel

University of South Carolina ~ New Jersey Election o
Law Enforcement Commission

3:00 - 3:30 p.m. Question and Answer Session
3:30 - 4:30 p.m. Council 1 :iness Session

Wednesday, December 9,1981

9:00 - 11.dO a.m. "THE IMPACT OF POLITICAL ACTION COMMITTEES
ON THE GOVERNMENTAL PROCESS"

Howard Vaughn
Vice President, Liberty National Life Insurance Company
and PAC Secretary

Edward Roeder
Washington, journalist and author of PACS AMERICANA

(S.C. Legislator)

11:00 - 12:00 Noon Question and‘Answer Session



' Irma
Bt ekl s

Binit of imuffj Carolina
w State States Commission i *

September 1,

Ms. Shari Holmes

Alaska Public Offices Commission
610 C Street, Ste. 211

Anchorage, AK 99501

Dear Shari:

I have just received your
item iIn it but you were faster at publishing chat

We have recently completed publications of State r;
Act: A Comparative Analysis.

latest newsletter. I was hoping to

include another
in contacting you.

the staff of

the South Carolina Ethics Commission as a research aid for the staff and com-

mission. This publication compares other states”
the South Carolina Ethics Act.

i)&'[ ICT

South Carolina State Ethics
The publication was put together by

statutes with each section of
Each code section of the South Carolina Act is

listed separately, Tfollowed by similar or same code sections from ocher states.

In addition, the Model

GRB:1hi

State Statutes of the National

included. Copies ran be made available to other cjencies at cost,
approximately $10.00.

Municipal

vt ui rector

League are also
plus postage,
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26 October 1981

TO: SENATOR FISCHER

FROM: GINGER BAIM

RE: SOME CONSIDERATIONS FOR.ETHICS TELECONFERENCE
ETHIC - 1. the discipline dealing with what 1is good and bad

and with moral duty and obligation 2. a set of moral principles
or values, a theory or system of moral values, the principles
of conduct governing an individual or group.

ETHICAL - 1. of or relating to ethics 2. conforming to accepted
professional standards of conduct

ETHICS - (Poget®"s Thesaurus) The Science of Morals

MORAL - 1. (a) of or relating to principles of right and

wrong 1in behavior: ETHICAL “""judgement) (b) expressing or teaching
a conception of right behavior (c) coi.forming to a standard

of right behavior (1) sactioned by or operative on one"s
conscience or e"Mcal judgment (e) capable of right and wrong
action 0. proba”“xe though not proved 3. of, relating to

or acting on the mind, character, or will.

SYN - MORAL, ETHICAL VIRTUOUS, RIGHTEOUS, NOBLE shared meaning
element: conforming to a standard of what 1is rieht and good

MORAL PHILOSOPHY n: ETHICS; also: the study of human conduct
and values.

R R e e o ArtAAArtrtrtrtrt*********? *k k% A*** R e S e e e o m—'t********* -It

1) What is the dividing line between "ethical"™ considerations
and persoral moral values?

2) What public employees, departments and agencies Fall under
Ethics Legislation? Which ones don"t and why?

3) Can we set ethical, standards (read moral values) from a
secular ease?

4) What are the penalties for ethical violations and why can"t
they be administered through the law in the manner that criminal
violations having ethical overtones are currently channeled? (I.E.
Lllegal kickbacks and/or campaign contributions, bribes, and
contracting violations that result 1in actual embezzlement)

5) What 1is the publics perception of eth ™s and ethical behavior?

6) Whet 1is "right" behavior, who determines it and who enforces
it?

7) Can there be one set of ethics or moral vrxues for an individual
and tinother set for groups? (If not why is it "ethical"™ for society
to kill as in administering the death sentance and not "ethical" for
and individual to kill)?

8) With- ethics and ethical considerations be extended to persons

in the scientific and medical professions and what protection can
the state offer to individual and groups expressing their ethical
beliefs? (over)
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FOREWORD

That "public office ks a public trust' has always been a basic principle
underlying the National Municipal League®s programs to make state and local
government more responsive and responsible, efficienit and effective. s
special interest Inethicswas initiated by WilliamW. Scranton in 1970 while he
was League president. In its preliminary stages ethics was considered as an
adjunct to the Election Systems Project (1971-1973) because financial
disclosure requirements for candidates and regulations governing campaign
finance are integral parts afcomprehensive election legislation.

The public disillusionment with government generally caused by a number
of scandals inwolving officials at all levels ol government prompted the
enactment in the early 1970s of an unprecedented number of new statutes,
broadly described as ethics leggislation. The administration of these statutes
was uncharted ter itory to a substantial extent, Since 1970, the League has
beeir able through its Ethics Project not only to assist in an exchange ol
information among those with official responsibilities in this field but also t©
serve as a T rum for the evaluation of existing statutes, the case law developed
as the statu.es have been adjudicated, and proposals for further legislation. In
a veiy real sense the League has been the instrurentality lor "'reforming
reform." and thus guiding an effort to make refinements to assure that today”"s
reform will not be tomorrow"s problem, as r sometimes the case when
measures t e not reappraised after they are in operation. The Mode/ Strife
Conflict of Intercut and Financial Disclosure Law ispresented to provide such
guidance.

The League s indebted to The George Gund Foundation of Cleveland for



Vi MODEL STATE CONFLICT OF INTEREST AND FINANCIAL DISCLOSURE U\W

a series of grants which provided the basic financial support (or the project,
which included preparation of this model statute.

The League isalso indebted to Mark S. Matthews of Greenwich, Connec-
tait, a former member uf the Council, for financing the preliminary stages of
the project which led to the publication of the Preliminary Bibliography on
Conflict of Interest and Personal Ethics in Couemment and Ethics in
Government: Selected Statutes and Reports.

Barbara Rawson, who chaired the League”s Ethics Project Committee,
provided constant assistance to the project staff. She brought to the undertak-
ing not only a longtime concern that state and local government be worthy of
citizen trust because of s competence and integrity, but also the special
experience gained as an early chairman of the Ohio Ethics Commission as
that body launched a statewide program to administer newly enacted
legislation.

The members of the League committee made invaluable contributions to
the development of the rr.odH The committee deliberations held inconnec-
tion with the annual National Conference on Government, as well as
comments received from members, shaped the basic policy thrust of the
Model. Although some members expressed reservations with regard to cetail,
the committee as a whole gave approval.

Members of the; special Advisory Committee composed of persons with
official responsibilities for the administration of conflict of interest, financial
disclosure and campaign finance laws gave the model the benefit ol their
experience indealing with the delicate Issues involved in enforcing rules and
regulations designed to maintain high ethical standards. (The rosters of the
committees appear at the end of this \< "een1e.)

Frank P. Grad, professor of law a.iri director of the Legislative Drafting
Research Fui.d, Columbia University, not only p-epared the draft of the
Model but alsowas of enormous assistance in tire deliberations of the League
committee and in the preparation of the commentary which accompanies the
legal text.

lr addition to her participation as a member of the Advisory Committee.
Barbara Snelhen, former executive director of the lowa Campaign Finance
Disclosure Commission, provided special assistance IN analyzing firercial
disclosure requirements,

Page Elizabeth Bigelow, League staff associate, directed the research effort
for the project, prepared the detailed specifications for the odel for review
by the committee, and revised them for the guidance of the draftsman. She
also prepaied the analytical commentary.

Acknov” ledgement isalso made of the assistance provided by League staff
members: Aillian J. D. Boyd, forme; assistant director, Debra J. Collins,
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research librarian, and Thomas J. Drury and Shelley M. Greenwald, legal
research assistats.

As the Model was in preparation, many inquiries were received from
citizens and officials concerned with conflict of interest issues. Their questions
were important to the model-building process md helped to focus staff
research. It is hoped that those using the M odel yimaddress inquiries to the
League and thus help enhance mscapability tor making further refinements in
the law governing ethical standards in government.

W illiam N Cassf.lla, Jr
Executive Director



INTRODUCTION

In December 1974, the execi. € directors of several newly established
ethics and campaign finance cc amissions formed an ad hoc group which
sponsored a conference inWashington, D.C., primarily for representatives of
commissions and agencies involved in the administration of state legislation
on conflicts of interest, financial disclosure, campaign finance, elections and
lobbying A major purpose of the meeting was to fecilitate the exchange of
information among governmental bodies ="barged with responsibility in these
eve"ving areas. A number of participant urged the National Municipal
League toexpand its limited program in this field into a national center with a
clearinghouse capability to serve public officials and citizas.

In October 1975. The George Gund Foundation of Cleveland, which had
provided financial support lor the 1974 conference, made a grant to the
National Municipal League for the operation of a service center to assist states
and major local governments as they administer and refine newly established
programs for enforcing ethical practices in government. The service center
project has operated an information clearinghouse, sponsored annual confer-
ences on “The Public Official a. < The Public Trust,” published periodic
newsletters, indexes and directories, and prepared the M odel State Con] CtOj
Interest and Financial Disclosure Law and theModel State Campaitj:. Firu."re
Law.

An Advisory Committee 0| executive directors and commissioners from
various states has assisted the League in planning program objectives and the
annual conferences. This committee alsowas extremely helpful incomment-
ing on technical aspects of the model 1aw, particularly those with administra-
tive implications. The participation of the committee was advisory only, and
does not imply endorsement of the contents by the committee members or
their res|?ective commissions.

The League®s Eihics Project Committee was responsible lot basic policy
d drions with respect to the model laws which cvere subsequently approved
by, the League™s Executive Committee.

iX



X MODEL STATE CCNFLICT OF INTEREST AND FINANCIAL DISCLOSURE LAW

Early in the process of designing the M0del State Conflict of Interest and
Financial Disclosure Law itwas decided © incorporale the strictest provisions
that the League committee found acceptable which would also be constitu-
tionally permissible in most states. Recognizing that tKe strictest provisions
would not be necessary everywhere, and that their use might be counter-
productive where they were stronger than needed, itwas decided that the
commentary would provide guidance, for varying them in such a way as to
maintain basic effectiveness. Most of these variations al° in the firancial
disclosure provisions (Section 9) and the definition of “State Official”
(Section 3(©Q))-

The committee began mswork with one basic premise, which was that the
only conflicts of interest which could be regulated under this law were those
which concerned finances Having a conflict of interest isnot, inand of itsif,
evil, wrong or even unusual. Conflicts may be ethnic, aultural, emotional,
nostalgic, regional, financial or philosophical. Conflict of interest laws are
concerr-H with financial conflicts which sst apart an individual officenolder
from most of the general public. For example, being a taxpayer and a
legislator voting on new taxes isnot a coi T,”. one worries about; whille being a
contractor/legislator voting on a hill specifying one own company as the
contractor isa matter of concern.

Conflict of interest provisions are designed to prevent public offirais and
emoioyees from gaining financial profit from their official actions (other than
government salaries), or from helping family or friends to pofit unfairly
because of inside information or preferential treatment. At the same lime, the
provisions can take some outside pressure off by making certain practices
illecal instead of merely unethical. This sparticularly true when the provisions
are combined with those for financial disclosure and when the existence of
conflicts or potential conflicts becomes a matter of public record.

Financial disclosure provisions are an essential part of the enforcement
capability of the coflict of interest provisions. There would be no point t
financial disclosure laws if there were no conflict of interest provisions. The
purpose of financial dcclosure laws is to make available sufficient relevant
information to allow citizens to judge whether officials are acting in the public
interest or tending too much to favor personal interests. Another role of
financial disclosure statements is to remind public officials to examine their
actions in ligit of their holdings and to be aware of possible coflicts of
interests or the appearance of conflicts of interests. It is not the purpose of
financU disclosure laws to give the public a chance to pry into every private
detail of tn official’s life, rigit down to valuations on jewelry, sibher, antiques
and at

Local officials are not included in this law. There are statutes which include
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local officials in the conflict of interest and financial disclosure provisions;
some have operated fairly smoothly while others have encountered resis-
tance. There i no reason why any local government could not adapt this
model for its needs. The needs of local government may be very different
depending on the population and budget, whether or not any of its officials
are paid, and ifso, how much. There sa big difference between what may be
needed in Loving County, Texas (population 164). and what isappropriate
for Cook County, Illimis (population 5,492,369). Itappears wiser to adapt
the model provisions fll local use than to try to make provisions appropriate
for such disparate situ raas.

The Mode! State Conflict of Interest and Financial Disclosure Law is
designed to allow sufficient fledability for adaptation to particular conditions
and political traditios. The commentaries on the sections dealing with
commission structure and financial disclosure explain what kind of variations
could be made and 4ill fulfill the stated purposes of the law. There should be
no mistake, however, about the standards of conduct expected from public
officials; there isvirttally no provision in the commentary for changes in the
coflict of interest and penalty piavisions. The use of public position for
private financial benefit or gain is clearly and unequivocally unacceptable,
and no variations in the structure of the enforcemnt body or the finacial
disclosure requirements change that standard.

Page Elizabf.th Bigelo w
Research Director
National Municipal LeagUe Ethics Project



Model Conflict of Interest and Financial Disclosure Law

An Act to prohibit conflicts of interest among State officials and employees,
creating a State Ethics Commission and prescribing its powers and duties,
establishing a state code of ethics and procedures for its enforcement, And
penalties for its breach.

Section 1 Short Title.

This Act sall be known and may be cited as Conflict of Interest and
Financial Disclosure Act.

Section 2. Legislative Findings and Statement of Policy.

The legislature finds that public confidence in the inpartiality and indepen-
\PNIP cf state officials and emoloyees isessential for the sound functioning of
a democratic government. Jo maintain such confidence, the business and
offices of the state must be conducted in a manner free from improper
influence, and particularly from influences arising, or which may arise, from
opportunities for personal gain or from divided loyalties resulting from
involvement in business ventures that may benefit from particular govern-
ment decisions or courses of action.

The purpose of the Conflict of Interest and Financial Disclosure Act,
therefore, s 1o establish ethical standards for state officials and employees for
the avoidance of such conflicts of interest as the use of offices or employment
for private gain, the granting and exchange of favored treatment to persons,
businesses or organizations, and the c induct of activities by such officials and
employees that may engender opporl mities for personal gain or advantage to
influence government decisions. It i the purpose of the code of ethics to
delineate clearly the ethical standards for state officials and employees iIn
order to aid them in avoiding situations or conduct that may give riss to the
appearance of impropriety even when no actual impropriety has occurred. Kk
is the intention of the legislature that the Act be liberally construed so as to
accomplish itspurposes of protecting the public against government decisions
that result or are affected by undue influences or coflicts cf interest.

1
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Commentary

Section 2. The Model State Conflict of Interest ond Financial Disclosure Law
emphasizes the avoidance of conflicts between the private financial int rests of public
officials and employees and their responsibilities to the public and to the government
that _empl_o¥]s them. The Act is intended to curb such conflicts, and to protect the
public's, right to honest government and to government decisions unaffected by
comijetmg private interests of officials. When™ the ﬁrlvate interest of officials and
emptoyeleas conflicts with the interests and rights of the public, such private interests
must yield.

Impylicit in this statement is the intent to use such constitutionally permissible and
effective methods for the enforcement of the conflict of interest provisions os have
been p ovided for, For this reason, the financial disclosure provisions as set (c.nh in
Sections 9 and 10are essential (or the enforcement of the law.

Section 3. Definitions. As used In the Act.

(@  "Business" means any enti operated for economic gain, whether

professional. Industrial or commercial, and whether established to ptoduce or
deal with a product or a service, including but not limited to, entities operated
In the form of sole proprietorship, as self-employed person, partnership,
corporation, joint stock company, joint venture, receivership or trust, and
entities which for purposes of taxation are treated as nonprofit organizations.

Commentary

Seclk,.,3() Tlu? definition of business is intentionally broad in order to Include as
many iorms of economic activity as possible Many economic Involvements which
may appear to be slight or ol little consequence may never'lieless have sufficient
economic importance to ailed an oKicl/ > employee's (Itd jmenl in situations that
may give rise to conflicts wilh official i ... ms

(b)  "Business wilh which a person is associated” means any business
which the person Is a director, officer, owner, member, partner, employee, or
is a holder of securities which have a fair market value of $5,000 or more or
whose market value is one-flflh of his net worth, regardless ol its value. It does
not include any Insurance companies which have issued the person a policy
of insurance Il that is his sole association with such companies.

Coit limitary

Section 051)?_ The dei. ,ion of business until which u person Is associated i
Intended to delineate business relationships that involve some measurable element o

close and continuing association and economic Interest which might lead to a cot. id
of interest. I'he defir'tion seeks to exclude relationships ol a mere formal nalur* s

£,
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between insurance sompanies and their insureds, and relationships where the interest
is of such a minor nature that it is unlikely to have any impact on the decisions of the
business or on the decisions of government that may affect such business, as in the
case of a government official who owns a few shares of the stock of a large, publicly
held corporation.

© '"'Commission' means the State Ethics Commission.
@) “Interest in Real Property" includes any leasehold, beneficial interest,
ownership interest or an option to acquire any such interest in real property.

Commentary

Section 3(d). Real property is defined in a broad manner to include a broad
spectrum of property interests not limited to ov_vnersh|P of legal title. The definition
recognizes that other interests may lead to conflicts of Interest to the same degree as
outright ownership. For further discussion of conflicts of interest involving real
property, see commentary on Section 10(d2. which requires that such interests in real
property be listed in financial disclosure statements.

(e) "Member ol Ilousehold" means

() a person who is another person’s spouse, child, ward, parent or
other relative, or the cnild, ward, parent or other relative of such
person's spouse, and who shf .es such other person's legal resi-
dence; or

(i) a person who is another person's spouse, child, ward, parent or
other relative of such |Xrson's spouse, and over whose financial
affairs and holdings such other person has legal or actual control,
whether or not they share a legal residence.

Commentary

Section 3(e2 Member of1hnisehi,.., is defined Ininclude those family members or
wards sharing the same legal residence with another person and those family members
nr wards over whose financial affairs such person has legal or actual control, The
defined term Is used In provisions relating to public officials’ financial disclosure
statements and potential conflicts of interest Members of household, as defined, are
Individuals whose financial affairs are likely to he best known to the official and who,
because of lies of blood or affection the official Is most likely to want to benefit
financially. In some cases, there may be a more direct self Interest, i.e., where the
public official is a Bossmle beneficiary of the estate ol a member of the household The
inclusion of members of household in financial disclosure requirements will allow not
only the public but also the public official to become aware ol potential conflicts,
apFarent or real, before they occur so that such conflict of interest may be avoided.

t should be noted that in cases where such financial disclosure involving members
of household would prove difficult or cause serious family problems, lire Commission
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is empowered to modily or waive the financial disclosure requirement to the extent
necessary to relieve such hardship. Such waiver authorization does not extend to
references to member of household in conflict of interest provisions relating to such
matters as government contracts, as for instance in Section 13, which ate designed (o0
prevent the abuse of official position.

(V) "State Employee™ means a person who obtains or s ettitled
compensation for any services to any department or agency of state
government other than a state official. The term includes full-tire and
part-time service and service on a long-term or short-term besis, whether or
not included in amvl service or a merit system, whether undertaken pursuant
to a written agreement or otherwise, and whether the relationship B
considered an employment relationship or an independent contractor rela-
tionship for any purposes other than thisAct, unless the Commission exempts
such independent contractor relationship by regulation.

Commentary

“Section 3 (f) State employee is defined lo include all persons who, by reason of
Itieir work (or the government, gain contacts and inside knowledge which, because of
their position, may be abused or used in a manner to benefit themselves or others. The
definition includes not only persons who stand In a formal employment relationship,
hut also persons who may he regarded as independent contractors. For instance, a
lawyer, accountant nr consultant should not be able lo do work lor the- slate, whether
as an employee or an independent contractor, and then represent or assist private
clients a%amst the state In tlu* same, or in a related matter. In Instances where there is
no risk of an abuse of the Independent contractor relationship, as in Independent con-
tractual relationships with plumbers, electricians, and other such service- and repair
related matters, the Commission may by regulation exempt such contractors, unless
there is good reason that they continue o be coveted by this definition

Io

()] "'State Official'’ means an elected office holder in the legislative and

executive branches of stale government, or a member of any ..tale board,
commission, agency, bureau, department or any other part of slate govern-
ment who is appointed by ar.y elected stale official or by the legislature,
except a member of the juwliciary. The term includes a member of a
commission, except that a member of any commission which s solely
advisory in na"ure and which has no authority to make binding decisions, to
enter Into contracts or to make expenditures other than expenditures
necessarily incurred for research inconnection with itsadvisory functions sall
not be required to meet the requirements of financial disclosure of Sections
9 and 10.



AND FINANCIAL DISCLOSURE LAW

| disclosure requirement to the extent
ver authorization does not extend to

0i interest provisions relating to such
e in Section 13 which are designed to

th who obtains or i entitled t©
department or agency of state
The term includes full-time and
m or short-term besis, whether or
em, whether undertaken pursuant
and whether the relationship B
>r an independent contractor rela
=, unless the Commission exempts
by regulation.

ary
Include all persons who, by reason of
id inside knowledge which, because of
ler to benefit themselves or others. The
In a formal employment relationship,
segendent contractor, for Instance, a
anle to do work for the* mmte, whether
. and then represent oi assist private
ited matter. In instances where there is
or relationship, as in independent con-
is, and other such service- and repair-
ation exempt such contractors, unless
covered by this definition.

office holder in the legislative and
or a member of any state b >ard,
or any other part of state govern-
stale official or by the legislature,
> term includes a member of a
any commission which is solely
only to make binding decisions, to
iditures other than expenditures
lionwith msadvisory functions shall
of financial disclosure of Sections

SECTION 4 5

Commentary

Section 3(g). The definition of State Official includes alt elective office holders in
the legislative and executive branches and all appointed office holders who owe their
appointment to an elected official. Thus, it includes all officials who are charged with
authority to make choices and decisions, and whose conflicts of interest and official
corruption are Ilkelr to be most injurious to public confidence in government. The
betrayal of the public trust by such an official, whether appointed or elected, who is
expected to serve the public interest and who, genere'ly. lias taken an oath pledging to
do so, undermines the public confidence in the official's agency and in the government
as a whole, unless it is dealt with promptly end effectively. The definition thus covers
officials whose fidelity is essential to well-ordered government. o

_There are some states which include the judiciary in conflict of interest and financial
disclosure pr .visions. In many others this would pose substantial constitutional
&roblems. It is for this reason that judicial offices are not included in this Model. The

odel thus recognizes that the laws relating to ethical standards foriudicial offices may
need to lie varied by each stale. To include die judiciary within this law one need
(rjn?_re_lty delete "except a member of the |'.diciary" from the first sentence of the

efinifion.

Members of commissions which are purely advisory in nature and have no authority
to make blndlngf decisions, to enter into contracts or to make expenditures other than
those necessarily incurred (or lesee.ch in connection with its advisory function are
covered by the conflict of interest provisions of the law, but they are exempted from
financial disclosure requirements. Members of sucli commissions are usually not
compensated and frequently are very difficult to recruit. Their exemption from the
financial disclosure requirements IS intended to avoid further discouragement from
such service. Moreover, because of the limitations regarding spendln? and decision-
maka authont){, the opportunities to use these positions for personal financial gain or

benefit are greatly diminished.

Section 4. State Ethics Commission: Establishment,
Membership, Executive Director; Offices.

(€)) There hereby established the State Ethics Commission to adninister

and implement this Act. The Commission shall consist of seven members
appointed by the governor wilh the concurrence of the Senate. Not more
than four members dall be identified with the same political party. No
member shall hold any elected or appointed office under the government of
the United States, the state or any of itspolitical subdivisions or be a candidate
for any such office. A member may contribute to a political campaign, but no
member shall hold any political party office, or participate in any political
campaign or in a campaign relating to a referendum or other ballot isse,
and no member dgall be a lobbyist or an employee of the state or any of its
political subdivisions. Members of the Commission may be removed by the
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governor, with the concurrence of the Senate, for substantial neglect of duty,
gross misconduct in office or violation of this law, after written notice and

opportunity tor reply.
Commentary

Section 4 (a%. The provision establishing the Ethics Commission requires ap-
Pomtment by the Governor with concurrence by the Senate, which parallels the
ederal constitutional re(luwement as laid down in Buckley v. Valeo, 424 U.S. 1 46
L.Ed. 2d 659. 96 S. Ct. 612 (1976) which sets the federal seﬂaratlon ol powers
standard for commission appointments where the commission has regulatory and
enforcement powers. The lederal requirement is that ail such_apFomtments be made
by the chief executive rather than by other executive or legislative officers. In most
sfates, by express constitutional requirement or by(JudlmaI interpretation under the
doctrine ‘of separation of powers, the result reached in Buckley v. Valeo would be
followed. In some states it is permissible, however, to have various executive and
legislative officers aﬁpollnt members of regulatory commissions, if this is done, it is
advisable not lo authorize the attorney general to appoint members as he mande in
some states, because there might be a conflict in his official obligations due to his role
in Commission litigation. o . N o

The Commission is designed to be bipartisan. Because of its sensitive position, its
members must avoid even the appearance of a conflict of interest, and they are barred
from participation in political campaigns, running for or holding any federal, state or
local office or employment, or engaging in lobbying. They may. however, contribute
toa ﬁohncal campaign - .

While many statesdc not have any provisions for the removal of members of ethics
commissions, it is advisable to allow removal for cause. The Model follows this course,
but requires the concurrente of tire Senate in order to prevent abuse of tills power by
the Governor The Model thus seeks to balance Commission independence against
prevention ofabuse. This Commission ought to be as independent as possible so long
as its members perform their duties faithfully ind in compliance with the law.

It lias been su?gested that there ought lo be two separate state ethics
commissions—one for the executive branch and one for the legislature- administering
the same law. Several states, among them Nevada, Ohio and Sou.h Carolina, have
this arran(iement because of constitutional separation of power provisions which do
not allow eglslators to be overseen or requlated by a gubernatorial appointed body:
they can only be governed by theirown members. Slates that encounter this problem
may have to adapt the Model to meet their special constitutional requirement!. For
other states a single commission is considered preferable.

() A member of the Commission sall be appointed for a term of office of
seven years and uitil his successor has been appointed and has qualified,
except that the members firstappointed shall be appointed for terms of office
of one, two. three, four, five, six and seven years, respectively, and uttil their
successors have been appointed and have qualified. No member snall serve
for more than one full seven-year term. When a vacancy occurs in the
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SECTICN 4 7

membership of the Commission, it shall be filled by appointment for the
unexpired portion of the term in the same manner as original appointments.

Commentary

Section 4 ,oL. The provision for limited and rotating terms is intended to achieve
continuity an the Commission while avoiding long-term domination of the Commis-
sion and its decisions by any single member.

© The Commission shall elect a chairman from among its membership.
Four members of the Commission shall constitute a quorum and, faquorum
iIs present, a vacancy on the Commission shall not impair the right of the
remaining members to exercise all the powers of the Commission. A majority
of the total membership shall be necessary to act at all times.

Commentary

Section 4(c). A maiPrity of the total membership of the Commission is necessary
(orCommission action. This discourages the practice of leaving one or more vacancies
in order to gain more favorable decisions from a “rump" commission. The tegeire-
ment for an-absolute majority for binding action—rather than merely a maionly oi a
quorum—is not unusual. An absolute ma{orlty is necessary for many government
actions including, in most states, those of state legislatures.

(@ Each member of the Commission sall be compensated at the rate ol
$-—— for each day devoted to the performance of his official duties.
Each member of the Commission shall be reimbursed for reasonable and
necessary expenses incurred in the performance of official duties.

Commentary

Section 41id).  The level ol per dii m compensation ought to be high enough so as
not to discourage professionals and others of high standing in the community from
service, where such service would otherwise constitute an undue economic sacrifice.
On the other hand, the rate of compensation should not be so high as to make service
on the commission a plum to no sought lot Its economic benefits.

® Ihe Commission shall appoint and set the compensation of an
execulive director to assist the Commission in carrying out its functions, in
accordance with Commission policies and regulations and with applicable
law. The execulive director shall appoint and discharge counsel and employ-
ees, consistent with applicable aml service laws, and shall fix the compensa-
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tion of employees and prescribe their duties. The counsel to the Commission
shall advise the Commission on al legal matters and on the instructions of the
Commission may commence ciMl or criminal actions as may be appropriate.

Commentary

Section 4 (e). The executive director is directly responsible to the Commission
which does the hiring and seis the salary. In tarn, counsel and employees are
responsible to the executiv.; director, who is responsible lo the Commission for their
work. However, the counsel is directly responsible to the Commission in ihe sense that
he or she may commence legal proceedings only on its instruciion. In all other matters
counsel is responsible o The "executive director, thus avoiding the problem of
competition for staff leadership position and power.

() The Commission may delegate authority to the chairman or executive
director to act in the name of the Commission between meetings of the
Commission, except that the Commission shall not delegate the power to
hold hearings and determine violations.

Commentary

Section 4 ((). Itisa common pattern that Commission siaff may be delegated lo
act for the Commission on routine mailers between commission” meetings. Some
stales also allow commission stafl oi others to ad as hearing officers and presen, ihelr
findings to the Commission for its decision Sucli a delegation may he necessary when
the Commission would otherwise be overburdened by the sue of its docket” States
wishing lo adopt such a system should change the section to read;

(0 The Commission mav delegate authority lo the chattman or executive
director to act in the name ol the Commission between meeting of the Commis-
sion. The Commission may delegate the power lo hold heatings hut not lo
determine violations."

The delegation of the nower lo hold hearings to hearing officers generally meets the
re(i_uwements of due process il the Commission itsell makes the appropriate determi-
nation or decision on the basis of a fully adequate record so that it may review the
hearing officers' recommendations

((v)) The principal office of the Commission shall be in
but 1t"may establish ollices, meet, and exercise itspower at any other place in
the state. Meetings of the Commission other than hearings shall he public or
private as provided for in Section 6(b), except that the Commission may
exclude the public from attendance at discussions of Commission personnel,
planned or ongoing litigation and planned or ongoing investigations.
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Commentary

Section 4 (g). The subsection provides for accessible commission offices and for
open meetings, making exception in certain limited situations As provided for in
Section 6 (b), hearings may be open or pnvate. depending on the wishes of the person
charged (see commentary, subsection 6(b)). Meetings may also be closed when the
Commission discusses its own personnel, and certain litigation and ,mves,tl?at,mns. The
Provmon is intended to balance the need for the protection of confidential discussions
0 enable the Commission to perform its functions effectively against the public's right
to open movement.

Section 5. State Ethics Commission; Powers and Duties.

@ The Commission may adopt, amend and rescind rules and regulations
to carry out the provisions of this Act, and to govern the procedures of lhe
Commission, inaccordance with the administrative procedure act of the state
Such rules and regulations shall be consistent with this law and other
applicable law.

® The Commission may subpoena witnesses, compel their attendance
and testimony, administer oaths and affirmations, take evidence and require
by subpoena the production ol books, papers, records or other evidence
needed for the performance of the Commission®"s duties or exercise of its
powers, including isduties and powers of investigation.

© The Commission dwall, in addition lo Us other duties;

@ Prescribe forms for reports, statements, notices, and other docu-
ments required by law;

@) Prepare and publish manuals and guides explaining the duties of
individuals covered by this law; and giving instructions and public
information materials to facilitate compliance wllli, and enforce-
ment of, this law; and

@i" Provide assistance to agencies, officials and employees inadminis-
tering the provisions of this law,

@ Ihe Commission may;

@ Prepare reports and studies lo advance the purposes ol the law,

@D Contract for any services which cannot satisfactorily be performed
by hsemployees,

@I Request the Attorney General to provide legal advice and repre-
sentation without charge to the Commission, and the Attorney
General shall comply with the request. The Commission may also
employ additional legal counsel; and
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() Request appropriate agencies of state government to provide such
professional assistance as it may require in the discharge of its
duties.

Commentary

Section 5 This section authorizes the Commission to carry out its routine
housekeeping functions. It also grants the Commission full authority to make tules
consistent with the law, and it provides trie Commission with the necéssary powers to
carry on investigations and to hold hearings and determine cases. The intent is to give
the commission sufficient authority to run effective, efficient and timely investigations
with the full cooperation ot other state ag’enues, and to carry out its other enforcement
responsibilities, It may use its powers of subpoena both (or investigational purposes
and in mind of the production of evidence at hearings It may undertake studies and
enter into contracts. In addition, the Commission also has the duty to provide
assistance and information to persons and agencies covered by the law. and it may
also prepare instructional and other ﬁubllc information materials it may deem
advisable to advance compliance wilh the law.

Section 6. State Ethics Commission; Complaints: Hearings;
Dispositions; Judicial Review.

@ Upon the sworn complaint of any person or on isown inigatie, the
Commission shall investigate alleged violations of this law.

Not later than fifteen clays after the Commission receives a sworn com-
plaint, or after kdecides to investigate on msown inidathe, kshall acknowl-
edge ihe receipt of the complaint to the complainant, where appropriate, and
itshall give notice of the investigation to the person complained against. Not
later than thirty days after receipt of a complaint under this section, or after the
Commission cecide.~* to act an itsown Inftdative, the Commission shall notify in
writing the person who made the complaint and the person complained
against of what action, ifany, the Commission has taken or plans io take on
the complaint, together with the reasons for such action or non-action. Fthe
Commission does not decide within thirty days of receipt of the complaint
what action to take, i shall notify the person who made the complaint of the
reasons for the delay and sall subsequently give him the appropriate
notification,

Commentary

Section (i (a). Section 1] requires lhe Commission to investigate on the sicum
loinplaint ol .my individual and sets un procedures under which lhe Commission is
required lo keep (lie complainant and the (Ferspn complained a.?amst apprised ol
Commission actions and decisions with regard to ihe complaint until such time as final
decisions are made. This provision is designed uol only lo ensure prompt action by the
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SECTION 6 11

Commission, but also to make sure that the cases will not be buried or delayed for
political reasons, or in order to avoid hard political choices. The time limits and
procedures are particularly important in light of the three-year statute of lim.iatigns on
criminal prosecutions (Section 21c') and tivil actions ﬁSecnon 24 (bi). and in I|gfh.t of
provisions wi,. " allow for citizen action to sue for relief should the Commission fail to
take action The section also allows the Commission to initiate complaints on its own.

(®) When the Commission concludes that there i probable cause for

believing that the law has been violated, ikmay bold a hearing to determine if
such violation has occurred. The person complained against may choose
whether the hearing shall be open or closed. At the hearing, the person
complained against shall have all of the protections of due process consistent
with the state adninistrative procedure act, including but not limited to the
right to be represented by counsel, the rigt to call and examine witnesses, the
right to the production of evidence by subpoena, the right to introduce
extibits and the rigt to cross-examine opposing witnesses. When the
Commission determines that the preponderance of the evidence shows a
violation Iras occurred, ishall issue an order to the violator to comply with
any one or more of the following requirements:

@ To cease and desist violation of this law;

@ To fikany reports or other documents or information required by
this law; or

@) To pay a penalty not to exceed $100 a day uitil the proper
financial disclosure statements are filad.

Commentary

Secllon b ﬂb). Ihe Commission ma?/ no! proceed to the hearing stage unless it
concludes that there Is "probable cause for believing ih-g the law lias been violated."
Thus, it may not p.oceed on mere suspicion. Once it Iras found such probable cause it
mayl itold & hearing to determine whether such a violation lias indeed occurred.
ire provisions tor hearings allow the person complained against to choose whether
the hearing shall be open to Ihe public or not Many slates require that such hearings
lie open while otlieis require that they be closed. The decision to allow a choice
reflects a desire to keep a balance between the nﬁhts of persons who are drawn into
situations without wrongdoing—such as Individuals who may not lie directly Involved
in Ihe situation In question—and Ihe r|g1hts of Ihe Fubhc. Since the final determination
made by Ihe Commission will he a mallet ol public record Ihe public’s right lo know
will ultimately be served in eveiy case. , ,
There aie good and valid reasons why a person might chouse to have a hearing
closed to the public. There are cases In which the Inquiry mI?ht involve delicate or
confidential information about ?overnment plans, wti re disclosure might be detri-
mental to the best Interests of the government Other such cases might involve
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disclosure of the assets of a minor or disclosure of a serious mental or physical illness of
someone other than the involved official and which might interfere with that person's
nqht to lead as normal a life as gosmble. Ifa determination is made to go to court, such
information would become public, but in many situations cases will n.otFro ress that
far and could be handled without damage to privacy or the public right to know by
allowing the option of closed hearings. R

For others, an open hearing may offer prompt public vindication and may be the
more desirable alternative. While in some situations the protection of privacy is a
desirable ?oa., it seems equally important to guarantee the personal ”?ht of an
individual To a public hearing, particularly in situations in which a great deal of public
speculation and inneundo already exists, when only full and prompt disclosure of facts
ma]y lead to public vindication. .
~ This section also provides for the usual guarantees of due process at hearings,
including the nPht to counsel, to call and examine witnesses, to subpoena evidence,
and the right of cross-examination, . o

The Commission lias the authority to impose a number of sanctions and restrictions
a 'mlmstra,tlvelﬁ. without gom? to court, if it finds by a preponderance <the evidence
that violation has occurred. Tt may issue cease and desist orders agai. st .1 further
violation of law, and it may order the violator to file reports or other documents as
required by law. it may also order the violator to pay a penalty of not more titan $100
a day until proper financial disclosure statements .ire filed The issuance of any
administrative order does not. however, preclude the Commission (roin referring a
case 1o the Attorney General for criminal prosecution &cl. Section 6(c)), or from suing
lor injunctive relief or (or civil penalties (cf. Section 22 (a)).

(c)  The Commissio" shall refer to the Attorney General violations of the
law which in its opinio;, merit prosecution. The Attorney General shall have
responsibility for all prosecutions under the law and may request from the
Commission all evidence collected in its investigation.

Commentary

Section ((c). Where the Commission finds by .1 preponderance of the evidence
Hint a violation has occurred which, in |tsoP|n|0n,. merits prosecution, Ine Commission
may refer the case to the Attorney General (or criminal prosecution. Under section 21
Il must be shown lor conviction that Ihe violation was knowing or willful. Finis, the
Commission Is likely to find that a case merits prosecution when there is evidence ol
knowing or willful violation. Referral (or prosecution does not preclude the Commis-
sion from issuing the order authorized in Section O (b) or from filing a civil suit pursuant
to Section 22 (a). , o ,

In states where the Attorney General is not the chief |iroseculor (or the slate, this
pr?r\]nstfgn should be adapted lo mandate retinal to Ihe appropriate prosecutorial
authority
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SECTION 7 13

@ Any person directly involved or affected by a firal action of the

Commission within the meaning of the state administrative procedure actmay
seek judicial review of the action of the Commission other than of a
determination to refer a violation to the Attorney General for prosecution.

Commentary

_ Section Gﬁde. Subsection (d) gives an{ person "directly involved or affecred b{ a
final action of the Commission™ the right to seek judicial relief cf a final action of the
Commission other than the detennination to refer a violation to the Attorney General.
Thus, a right to seek gudlmal review is available ,or]IY to final actions of the
Commission, carrying out the usual requirement of administrative law that there must
be an exhaustion of administrative remedies before a judicial review may be had.
~ltshould be noted, too. that not only the person charged with a violation may seek
judicial review, but other persons involved or affected by such final action ma¥ ask for
review, too. For instance, if a person is ordered to file certain information and the filing
of such information would have adverse consequences to a third person, such person
adversel¥ affected would also have a right to udicial review. This may become a
trﬂattler ot some significance in light of the broad financial disclosures required under
e law

® Ifjudicial review issought of any action of the Commission relating to a

pending election, the matter shall be advanced on the docket of the court.
The court may take any steps authorized by law to accelerate its procedures
so as to pemit a timely decision.

Commentary

Section 6 (e)  Subsection (ej provides for docket preferences, and allows the court
to speed the revolution of mat.ers reIatlngz lo a.f)endmg election. A prompt resolution
of such matters is desirable so that the matter will not unfairly become an election issue
or otherwise taint the election.

Section 7, State Ethics Commission; Advisory Opinions.

The Commission may on msown motion issue opinions and interpretations
of ilie law. Any person may requesi the Commission lo issue an opinion with
.aspect to his duties under this law in a given faectual situation. The
Commission gall, within thirty days, either issue the opinion or advise the
person who made the request whether an opinion will be issued. No person
who acts ingood faith relyingon an opinion issued to him by the Commission
shall be subject to criminal or civ I penalties for so acting, if the statement of
facts and other data submitted as part of his request for an opinion and on
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which the opinion i based are complete and true. The Commission®s
opinions with such limited modifications as may be necessary to protect the
privacy of individuals, other than public officials or candidates for public
office, shall be public records and shall from time to time be published.

Commentary

Section 7. The power of the Commission to issue advisory opinions is intended to
provide protection to persons who seek advance determination as to whether
particular activities will violate the law. If such a person submits r true and complete
statement of facts to the Commission, and if the person follows the Commission's
opinion in %ood faith, then such a person will be protected against civil and criminal
penalties which would arise from a different resolution of the ssues. .

B)( givmg opinions on certain issues prospectively, the Commission may also ease its
caseload and the number of cases which must go"through time-consuming hearings.
With this power the Commission can. with authority, clarify the application of the law
in a variety of circumstances, The certainty of the application of the law is also sought
to be advanced by the requirement that ad"isory opinions be published from lime to
time. When made public or Publlshed names ol individuals other than Pubhc officials
and candidates for public office may he deleted or withheld to protect the privacy of
persons who are not involved as officials or car "dates. o

In Stein v. Howlett, 52 lll. 2d 570. 284 N L 2u 409. app. dismissed 412 U.S. 925,
93S. Ct. 2750, 37 L.Ed 2d 152 (,1973?1, a provision of the Illinois Ethics Act was held
unconstitutional because it authorized the Secretary of State to hire legal counsel and
to render advisory legal opiomons interpreting a legislative enactment, because that
function properly belonged to the attorney general, the chief law officer of the state.
Thus, states which follow ‘he Illinois approach should delegate ihe advisory opinion
function under this section u the attorne){,gene,ral. In Dunphv v. Sheehan. 549 P.2d
332 (Nev. 1976) the invalidni an of the Tinancial disclosure provision of the Nevada
Ethics in Government Law was based in part on the ground that advisory opinions
from the Stale Ethics Commission irovided no insulation from criminal prosecution.

Section 8. State Ethics Commission; Modification of Reporting
Requirements.

Upon application made in the form prescribed by the Commission, kmay
suspend or modify any of the requirements of Sections() and 10 of this law in
a particular case, if Kk finds (@ that strict application of this Act works a
manifestly unreasonable hardship, and (b) that such suspension or modifica-
tion wvill not frustrate the purposes of lhe law. Any such suspension or
modification shall limit the application of a requirement only to the extent
necessary to relieve the hardship.

Commentary

Section 8 This provision gives the Commission flexible ;r)owers to suspend or
modify financial disclosure requirements where warranted. This may obviate the
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SECTION 9 15

criticism that financial disclosure requirements will discourage substantial and dedi-
cated people from seeking public office or employment when required disclosures
Eroduce ‘manifest hardship. Under the Provmon, it would be possible for the

ommission to tailor difficult financial disclosure provisions to the particular require-
ments of the position held or sought, while providing sufficient informalion so as no! lo
frustrate the purposes of the law relating to public disclosure.

Section 9. Financial Disclosure; Filing Requirements.

@ On or before January 31 of each calendar year, each stat.official sall

filkw "h Ihe Commission a financial disclosure statement. The st itement shall
cover ihe previous calendar year. The state official shall fik tl°, statement at
the office of the Commission, or sall mail & by certified mail to the
Commission prior to the lime specified.

Commentary

~Section >(a).  Section 9requires that ill "stale officials" as defined in Section 3 (g)
file by January 31 of each year a financial disclosure statement covering the previous
calendar year. It Is the responsibility of each official o make sure that the Commission
lias received the statement bv January 3L or Ihal it has been mailed by certified mail
by Januar* 31. Certified mail is required to ensure tlmelk/ mailing and to orevent
violation of the time limit by using a back-dated postal meter. Il is necessary Ihal all
stale officials file filii ciil disclosure forms because only In Ibis manner can the
legislative purposes of Ipe law be carried out ﬁsee Section 2). N

While the financial disclosure provisions .is slated are limited lo "state officials" and
do not include "slate cmloyees." this does not indicate any disapproval ol such
inclusion. Financial disclosure provisions might well include employees in policy-
malcng positions, particularly those who can authorize and make expenditures.
DIffi retires between stales' employment | oejsions make it inadvisable lo write slate
employees into a model provision” Stales me urged lo considei including some stale
employees in disclosure reﬂuwements, Il is advisable, however, lo limit inclusion lo
emlplqyees who are actually In a position lo_ benefit their own_Interests. Uver-
inclusiveness m.aY become burdensome lo the Commission in that ihe mass of filing
may ohscure Violations miller than reveal them

() A person who becomes a slate official less than ten days before the

filig date or who becomes a stale official after the filirg date dall fik a
financial disclosure statement for the previous twelve months no later than ten
days after the date on which he assumes INe duties of Isoffice unless he lias
filed a financial disclosure statement with the Commission during the
preceding P. elve month..
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Commentary

Section 9 gb).. Since many appointments do not lake eflect until after the
appointing authority takes office, or until another official's lerm of office is completed
in mid-year, this section provides for a filing procedure for them. It also provides that
officials'who have filed during the previous 12 months need not file again, so as to
avo.d Ihe burden of over-repetitive filings. It should be noted that this provides for
filing the financial disclosure statement after taking office. This would not, however,
prevent a confirming authority @swattythe Senate) from requiring earlier filing as Pan
of the confirmation Proceedmgs and perhaps even as a pre-condition (or confr motion
consideration. The fact that many stale-appointed offices may not require co ifirma-
%glqn militates against the practicality of a general requirement of pre-appoe (merit
iling.

© candidate for slate office shall fikea financial disclosure statement with

the Commission for the previous twelve mot."hs no later than ten days after
he becomes a candidate, unless he ks filed . financial disclosure statement
with the Commission during the previous twelce months A candidate sll
continue to filke annual financial disclosure statements with the Commission
util lie ceases lo be a candidate by reason of elei (i, withdrawal or defeat.
As uied in this section, a candidate is a person who officially files as a
candidate for office, or who publicly announces that he isrunning for office,
or who authorizes the o."lection or disbursement of money for Ihe promotion
of his candidacy oi election, The State Election Commission Jor Secretary of
Slate| sb< Bpromptly inform the State Ethics Commission when a person files
as a candidate (or office.

Commentary

Section 9(c). This seellon requites candid.lies to file il they have not alnsulv done
50 Ina given year and lo continue filing so long as they aie candidates Tills setlion is
Intended to address the i)lohlcm of public knowledge ol the report,i e finances and
actual and potential conlkls o] interest ol Ihe incnmhci t slate official, ami ihe lack of
comparable knowledge oi the reEO|IahIe finances and potential conflicts of other
candidates. The Pubhc has a riglil lo know as much about the candidates as it knows
about Incumbenls n order lo main_an Informed <lioice. S

The definition ol can<A<j(e in this section is designed to cotrelale this section wilh
Section i (c) of the Mur/e/ .Stole L'ompotgn /munce /.am (National Municipal League.
107%). The definition of the term "candidate" in both laws is similar Uu mil identical.
A person must have taken some positive action lo become a candidate in order lo be
required lo file financial disclosure statements | or purposes ol ihe Campaign Finance
Law. the fad Ihal mongy is being collected with ot without Ins Perm|55|on or
initialization for the pmuioiion ol his nomination or candidacy suffices to make Inn a
candidate, though lire posdve assertion ol his cat, lidacy will also reach li'ai tesiil
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SECTION 10 17

@ The Commission shall retain financial disclosure statements in its files

for not less than ten years from the date of filirg.

Commentary

Section 9 (d). This subsection puts a limit on the required retention of records,
while providing that they be kept for ten years—long enough to facilitate efficient
investigation should that be necessary.

Section 10. Financial Disclosure Statement; Contents.

The financial disclosure statement shall disclose the economic interest of
the slate official or candidate, and of all members ot his household. The value
of interests shall Né indicated by category only. The categories are Category |,
less than $5,000, Category N, $5,000-$24,999, Category NI $25,000-
$99,999; and Category IV, $100,000 or more.

Commentary

Section 10 A key provision ol the law is the requirement that public olficials and
candidates regulailv disclose then holdings and earnings. The Model provides #pr
disclosure by “olficials or candidates by categories rather than by actual specific
amounts. Disclosure by categories represents an acceptable compromise between
%).ECIfIC disclosure by amount and disclosure by source or type of propert}/. onlv

isclosure bv categories as in ihe Model produces sigiilfu anllv 'more Infonnutioti bv
which the public may judFe,the behavior of its public officials, as wellas information
lor the Commission Should investigation lie calk'd lor. Among other tilings, il reflects
any sq_nn‘lcant augmentation ol tepoitable holdings and Income. The lesser alternative
Is to list v sources and nature . holdm?s This model would work without
categorization hv amount, hut not as effectively.

However, If reporting by source is relied on. once a source reaches a reportable
lev’l, the Income can become much greater or the value ol a holding can lie
augmented substantially without tngger,mg public or Commission awareness, except in
the iase ol ihe acquisition ol a con rol,lmP Inters * In a business. In which case i" real
estate hold. <s would have lo he disclosed under Section 10 (Icl). Disclose.e hv
categories, as m the Model, will lacililale ihe use ol ihe infomiallou lo call allentlon lo
niaior or potential conflicts of interest, or to indicate possible use of confidential
Information nr use of public position for private financial gain, lltus aiding the
preventive ﬁurpose of ihe Act. _ .

Slates which do not seek financial disclosure by categoiv mov use ihe Model
without such categories hv eliminating all iclarences to them'in Section 10, Section 111
(tI'. Section 1l (e%, Section 10 [Il, Section 10(%) and Section mﬁh|. .

In addition, broader or nartower ranges may he used. The Model may lie adapted
to such changes so long as the tineshofd amounts referred to in the body ol the law are
keyed to lire arrangement of the categories. The amounts shown in lire Model v*ere
designed to he far enough apart to prevent accurate pinpointing of net worn of
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officials and candidates, but to provide an opportunity for the observation of
substantial changes in holdings which may give rise to inquiry.

The statement shall include;

@ The name, address, and public position held or sought by the state
official or candidate, the names of all members of his household, and
all names under which any of them do business.

Commentary

Section 10 (a). There is a substantial issue as to whether financial disclosure
requirements should be limited to public officials, or whether members of the official's
household should also be included. Tire Model .olves this issue at favor of the
broader disclosure requirement, in view ol the ease of concealment ol questionable
income or holdings Iry such methods as giving it or having it paid to the spouse,
particularly in community property stales, p,ullmg Itin a revocable trust, or using some
other device through which actual control is refained. o

This provision covers oan persons included in the definition of "member of
household" (Section 3(e)). Thus, persons who share the official’s legal residence, or
relatives over whose financial affairs the public official has legal or actual control
whether or not they share the same Ieﬂal residence are included™ In most cases, adult
children or wards will probably not fall within the requirement. In cases where such
disclosure would cause unusual problems, the Commission can make necessary
modifications In the disclosure requirements under Section 8 without aIIowmq
circumvention of the disclosure law. For examPIe, in a situation In whi:h a member o
the official's household is one ol several beneficiaries of a Irust where the official has
neither control nor even knowled?e 0i its holdings, and in which disclosure would
necessarily make known Ihe holdings of persons not covered bv the act, the
Commission could waive disclosure. o

For discussion of the implications of lhe "member of household" definition, see
Commentary on Section 3 (e). , , o

Financial disclosure provisions It.we been upheld against a variety ol constitutional
challenges, Including the alleged invali. | delegation of legislative power; vagueness and
overbreadth, thus violative ol due process; denial ol th  qual protection ol Ihe law.
unconstitutional conditions on right to public umF'l tent, invasion of privacy;
invasion of employees' tight to freedom of associate ~ d other lirst amendment
rights; Infringement ol employees' rights to pctilk . governmen’ . tr rothess of
grievances; e.g., Alabama Slate Employees' Assoc, v. Di Writ/hl, ct. a/.. Circuit Court
of Montgomery Co. (Ala ), Civil Action No. 39021) 1974 County of Neuadu v.
MacMlllen, 11 Cnl. 3d 662, 114 Cal. Rptr. 345, 522 P.2d 1345 (1974); /lofy v. Bales.
Marin Counté Superior Court. No. 33978 (July 15 197 :MetroPolltan " "ater District
of Southern California v. EPPC, 73 Cal. App. 3d 650 (1977), Goldtrap v. Askeui, 334
50,220 (Fla 1976); Plante v. Gonzalez.. Thomas v. Gonzalez. 575 Fed. 2d 1119 (5th
Cl. 1978). cert. den. - US. - 1979; Stein v. | lowlett. 52 Il 2d 570, 289 N.F..2d
409; app. dismissed. 412 U.S. 925,93 S. Ct 2750, 37 L td 2d 152 (1973), lliinois
Slate Employees’ Association Il S EA.} v. Walker. 57 Il 2d 512, 315N'W. 20 9, cert,
denied (with memorandum, Douglas, J.)sub. nom. hoopers Lodge No. 41v. Walker,
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419 US. 1058, 95 S. Ct. 642 42 L.Ed. 2d 656é1974); Klaus v. Minnesota State
Ethics Commission, 309 Minn. 430. 244 N.W.2d 672 (19762; Kenny v. Byrne, 144
N.J. Super. 243,365 A.2d 211 (App. Div. 197%2; Euons v. Carei/. 53 A.D. 2d 109,
385 N.Y.S.2d 965 (1976). aff'd, N.Y.2d 393 359 N.E. 2d 983 619766 Fritz v.
Gorton, 83 Wash. 2d 275, 517 P.2d 911 (1974), app. dismissed 417 U.S. 902. 94SS.
Ct. 2596. 41 L.Ed. 2d 208 (1974); In Re Fading, Wis. 2d 508, 235 N.W. 24 409
(1975) (disc'osure requirements under Judicial Code_of Ethics). Decisions apparently
{0 the contraré involved special and non-recum'ng situations, e.g.. Comer v. City of
Mobile, 337 So. 2d 742 (Ala. 1976) (law amending_earlier state ethics Ie?|s]at|qn
invalidated in part on such grounds as violation of prohibition of a special legislation in
its effect on certain local governments; mzvvor provisions on disclosure upheld);
Alabama League of Municipalities v. Dr. Wright (unconstitutional delegation of
legislation In that state ethics commission was granted overly broad, and not
Ieglslatllvelg defined, role ,askm% ower on ethical conduct and financial disclosure;
also, violafion of subject/title ru ef; Dunphy v. Sheehan, 549 P.2d 332 (Nev. 1976)
(required disclosures limited to economic interests that would “materially affect" the
official in the performance of his duties; held unconstitutionally vague, In that the
failed to inform officials as to what conduct was proscribed); Rapp v. Carey, 44N Y.
2d 157 (1978) (Governor's executive order for financial disclosure inconsistent with
earlier state law). o .

The inclusion of the economic interest of Ihe spouse, children or other dependents
was challenged and upheld in a number of cases, e.g., County of Nevada v.
MacMillan, supra; Batts v Bales, supra: Illinois State Employees' Association (L.S.E.A.)
v. Walker, supra, llavrilsky v. Byrne, N.J. (1978); In Re Fading, supra:

(b) The occupations and principal places of business of the state official or
candidate, and of all members of bis household, indicating in each
instance which person is associated with any particular business.

(c) The name of each business with which the state official or candidate or
any member of his household was associated at any time during the
filing year, indicating to which person it applies, and a brief description
of the business or activity of each business entity, and the nature of the
association of the state official or candidate or member of his house-
hold with each such business.

Commentary

Section 10 (b) and (c). These requirements ptiinanly serve the purpose of
Jenllficaiion, helping to connect individuals covered by the financial statement and
their business interests,

(c) A listing of all interests of the state official or candidate and of all
members of bis household, in real property, excluding his principal
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residence, held by him atany time during me previous year and which
had a fair market value exceeding $5,000. Ifhe acquired or divested
any such interest during the year, he shall disclose the transaction and
the date itoccurred. This listirg shall include the street address or legal
description of the property, and itsvalue by category. An interest in real
property for purposes of this section shall include property owned by
any business in which the official or any member of his household
owns a controlling interest.

Commentary

~ Section 10 (d). Inclusion in financial disclosure statement ol direct and indirect
interests in real propertr is particularly important because sucli interests provide many
opportunities for conflict of interest violations, 'or instance, an official can use
confidential information lo buy real estate while the price is low. expectmg_lts value lo
rise sharply when public announcement of state building ,olans is made. TRis has given
rise to problems in areas surrounding highway development, SPeC|f|caIIy in the
acquisition of land at premium prices for planned entrance and exit ramps. Another
example involves the participation in decisions on the location of government
buildings or othe. projects on or adjacent to land owned by the decision maker, A
further example is the corrupt development of design specifications 1(or a projeo to fit
only the real estate the official owns, such as in the development of water resources
and other similar uses (or undeveloped land.

© A listigof all securities the state official or candidate or members of his
household held at any time during the previous year and which at any
time during the year had a fir market value of $5,000 or more, and
their value by category for each such seaurity. IFhe or any member of
his household acquired or divested any such secunlies during such
year, the transaction and date shall be shown.

Commentary

Section 10(e). Persons required to file financial disclosure statements must list all
securities having a fair market value ol $5,000 or more which they or members of their
household held at any time during the previous calendare/ear. In‘addition, acquisitions
and divestments ol such securities must also be shown, together with an indication of
when the){ were acquired or disposed of. The $5,000 value of securities was chosen as
a threshold because it would be considered by most a fawlg substantial holding and
because, particulailv in closely held corporations, a person holding a 55,000 security
interest may well he In the position to affect company decisions. Holdings of a lesser
value than $5,000 are not considered to give their ownei ..n interest which is likely to
alfect the business decisions Il is difficult lo determine a value which is likely to give
the owaer ol shares a sufficient interest to affect business decisions in all situations
Clearly, in a major, publicly held company a $5,000 share interest is not likely to be of
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SECTION 10 21

sufficient dimension to affect company policy so as to involve tire holder or the
company in significant conflicts of interest. o o

The requirement that dates of acquisition and dates of divestiture be indicated
serves the additional purpose of flagging what may be significant transactions having
conflict of interest |mFI|catlons. The acquisition of shares in a company at a time when
the official has regulatory responsibilities relating to the field of operations of the
particular business would of course be a matter which would give rise to Inquiry. An
additional purpose of the requirements of detail in furnishing Information relating to
security holdings is a preventive one, in that a public official who knows that” his
acquisition and- divestiture of securities is subject to scrutmﬁ Is less likely to acquire
shares and other securities in companies and at times when these may point to conflict
of interest situations.

(f) A listing of all bonds issued by the state or by any municipality, county
or other political subdivision of the state regardless of value, held by Ihe
state official or candidate, orany member of his household at any time
during the filing year, and their value by category. If he orany member
of his household acquired or divested any such securities during such
year, the transaction and date shall be shown.

Commentary

“Section 10 (f) The section requires that all persons who must file financial
disclosure statements must list holdings of all bonds issued by any stale or local
government regardless of value. As in the case of other securities, their value, time of
acquisition and time of divestiture must also be shown. The requirement that state and
municipal bonds be listed regardless of the value of the holdln% indicates the
importance of the concern lor_ potential conflicts of interest which officials may
encounter who have an interest in stale and municipal bonds. The value ol stale and
municipal bonds is ﬁequllarly affected by decisions made on the state level. This is the
case especially In the instance of revenue bonds issued to support particular capital
projects of the state or municipality,

(9) Ihe name and address of each creditor to whom the state official or
candidate or a member ol his household owed a debt in excess of
$1,000 at any time during 'he filing year, other than for a credit card or
retail installment contract, and the rate of interest, listing each obliga-
tion to each creditor and the amount of each debt by category. If he or
any member of his household incurred or discharged any such debt
during such year, the transaction and date shall be shown.

Commentary

Section 10(g¥. Persons required to file financial disclosure statements must list any
debt in excess of $1.000 owed at any time during the filing year. This does not include
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credit card or retail installments which may be rega(ded as faily routine. Other debts,
rate of interest and listing of each obligation to individual credifors and the amount of
the debt must be listed, and the incurring or discharge of the debt during the year and
the date of such transaction must also be shown. Note that all personal debts of the
Eerson who files, and of his household, must be included if they exceed the $1,000
hreshold. TheJ)urpose of the provision is to forestall or at the \_/er% least to raise
uestions regarding debts which have been granted on a preferential basis, or where
the interest rate shows that the borrower has been given an unusual preference, or
advantaﬁe, or that he has been given unusually favorable terms In situations which
may well raise questions of conflicts of interest. The nature of the obligation may also
provide useful information. In political life it is not at all unusual to make gifts by way of
extending credit in instances where there is no intention that the loan be repaid, even
though it will ostensibly have all of the characteristics and all of the formalities and legal
instruments that normally show that a loan rather than gift was intended. .
The $1,000 threshold is intended to cover loans of some significance. The figure
may. need ad4ustment from time to time to insure that the requirement includes only
significant obligations.

(h) The name and address of any person or business that made payments
or provided gross income exceeding $1,000, other than income
received from securities reported in subsection 10(e), including the
amount by category, lo Ihe state official or candidate or any member of
his household, indicating the nature of Ihe business or services for which
such payment or income was received. A report shall be made under
this subsection when the payment s lo a business which pays, or which
is under an obligation lo pay, a prorated share to the state official or
candidate exceeding $1,000. If sucli payments or income are for the
rendition of medical or mental health services, Ihe Income shall Ik*
listed hut the identify of individual patients need not be disclosed.

Commentary

Section 10 (h). The provision requires persons who file financial disclosure
statements to include information on all payments made exceeding $1,000 during the
reporting ye.ir to the person filing or lo any member <f his household, indicating the
nature ol Ithe business or services for which the payment was made The section
expressly excludes payments of dividends earned on securities which are already
covered in another provision The disclosure requirement Is of all payments regatdless
of whether these payments were nui'V hv an Individual or by a business or corporate
entity The source of the paym t must he disclosed unless such payment is lor
medical or mental health services. Included in the report are to he payments to a
business which in turn is under an obligation lo par the stale official a prorated share
exceeding $1,000. The purpose of the provision Is the disclosure of sources of income
to the state official or candidate other than the public sources which pay Ins
compensation as a state official The requirement that the nature of the business or
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services for which payment was made must be disclosed is intended to prevent the
cratuitous and potentially corruBt payment of moneys under the guise of payment for
jcods or services rendered. Under the provisions gpvernment officials who are
Involved in law practice for instance would have to indicate payments received from
particular clients, but they would not have to disclose the exact nature of services
rendered. It has been held that itis: ot a violation of the code of professional ehics to
reveal the name of clients so long as the exact nature of the professional services'S not
disclosed. Legal requirements of a similar nature in other laws have not had a_ng
untoward effects on the practice of the professions and have not caused lawyers wit
outside interests to leave public employment. , ,

A requirement that attorneys disclosé the names of clients who paid a fee of $1,000
or more in the report year was upheld in Hays v. WooJ. 79 Cal. App. 3d 354,
modified 79 Cal App 3d 447, with the court indicating that the requirement of
disclosing Ihe client’s name did not invade ang recognized rights of privacy or legally
recognized privilege. The California Political Reform Act of 1974 required attorneys
and others, such as brokeis, to disclose the names of clients who had paid $1,000 or
more during tin; year This the court found discriminatory, and held that lawyers and
brokers would be bound only by the $10,000 disclosure rule applicable to other
professionals under the law.

@ The name <ind address of business or governmental clientsor custom-
ers of any business inwhich the state official or candidate or a member
of his household s an officer, director or partner or has an ownership
interest of more llian _______ percent, ifthe clieit or customer has
paid an aggregate of $25,000 or more to the business during the filig
year, hut the full amounts of such fees need not be disclosed.

Commentary

Section 10 () The section covers the lather unusual situation of a stale official,
candidate or member of Ins household who is an officer or has a major ownership
interest In a business lo which a customer ut client has paid an aggiegate of $25,0(10 or
more during the filing year. Ihe disclosure lequired bv this section affects only slate
officials with n ajor business mu rests in situations where a maior diem or customer
may affect the overall financial condition of the (inn The undedving assumption Is that
where a govetnmeiiloffid.il also has a ma]ot Interest In a business he |s.I|k.e!¥ to value
Important customers and clients, uul that this may in luni influence his judgment in
carrying mil his official duties Theie is a particular risk of this in Instances where a
number ol Important clients or customers may have siintlai interests in certain
government decisions. So, (or instance, a law firm which representsa number ol banks
.a insurance companies or which represents a number <4 mnmq,operatlons may well
have a particular point ol view with r-" pect to the law which applies to these regulated
interests. The disclosure of the relationship ol the public official to certain regulated
Industries puts the matter on the public record and may thus he useful in preventing
undue influence , N

An eiitii! 125 been made to make this provision no mote burdensome than
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necessary. The only disclosure that is required is Ihe name of the client or customer
who has paid an aggregate of $25000 or more during the filing year. The exact
amount paid need not be disclosed, and there is no requirement that the amount paid
be disclosed by category. Il should be noted that professional or trade directories
frequently list ‘the irmortant clients of law firms or the most important trade
connections of the (inr. Except in the case of very large firms or businesses, it is
unlikely that an office, director, partner, or part owner will be unaware of the
existence of such important clients or customers. It may well be that the $25000
threshold is loo low lo | of significance in the case of large companies. In that event,
this may be an apprcpriate siuation for a petition to the Commission for a
modification of the requirement under Section 8 of the law

@® A Ietof al gifts received which exceed dollars in value
from persons oilier than relatives or a person towhom the state official
or candidate isengaged or intends to marry. As used in this section, the
term "gifts" does not include campaign contributions, but sall have
the same meaning as in Section 18.

Commentary

~ Section 10 (). The se'-tir, i requires financial disclosure of valuable gifts, exem%t
ing only defined <itvg.v es of gifts among family members or among persons who
expect to marry TVie section manes Ihe assumption that large gifts received by a public
official or candidate from per ons other than family members may at least be suhiect to
some explanation The section ex ressIP/ exemptsen'T  rcontnbutions which have
been proFerk defined in Section (ego the Mode/ vpaign Finance Law. The
matter of the acceptance of gilts by state offida nptovees is dealt with in
considerable detail In Section 8ol this law Thus, < sent section may be viewed
as a regulatory mechanism to see that Section 181s properly complied wilh.

Section 11. Conflicts of Interest; Prohibitions.

@ No slate official or state employee dall use his public office for private
advancement or gain.

Commentary

Section llﬁa). Section 1L contains a number of specific prohibitions that deal wilh
recurring problems Involving conflicts of Interest Section 11&) is a general grOhI.bItIOH
on the use ol public office for private advancement or gain. The subsection Is
Intentionally broad because it Is intended to cover the variety of situations which may
not be expressly covered bv more specific prohibitions. One such example of the use
of public office for private gain Is the situation of a state official who uses his official
gosmon to place state lunds in a hank in order to obtain favorable action from the
ank on < personal loan application
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SECTION 11 25

(®) A state official or state employee shall not represent or otherwise assist

any person or business before any state agency or before any agency of any
political subdivision of the state for contingent compensation in any transac-
ion involving the state or any political subdivision.

Commentary

Section J1(b), The section prohiNt~ state officials or employees from representin%
or assisting any person or business hefe.e any a1gency of the state or any of its politica
subdivisions for a contingent compensation. The agreement to pay compensation
contingent on the success of the assistance of representation adds a special induce-
ment to the use of undue influence to get a desired result. Note that this section does
not address the question of state officials or employees who represent others before
agencies foi compensation other than contingent compensation, such as on a regular
fee basis. Such representation is permitted except as restricted by other provisions of
this Act, and especially subsections (c). (d) and (e) of this section.

© A slate official or state employee shall not represent or otherwise assist
any person or business for a fee or other compensation to secure passage ol a
hill or to obtain a contract, or payment of a claim, or inany o.ner transaction
or proposal if lie has participated, will participate, or k likely to participate as
an official or employee in the disp .siticn of the matter.

() A state official or state employee shall not represent or otherwise assist
any person oi business before a state agency on any hill, contract, claim or
other transaction or proposal involving official action by the agency ifhe has
official authority over that stale agency oi is an official or employee of that
agency-

(@©) This section shall not apply to elected members of the slate legislature
who sall be governed by Section 12 of this Act.

Commentary

Section 11 (c) and (cIR These subsections prohibit stale officials or employees
from representing others lor a fee or other consideration in matters In which they have
been involved in their work for the slate. Subsection gc) deals with the situation of a
state official or state employee who represents another In a situation where such
official or state employee participates in or is likely to participate in Ihe disposition ol
Ihe matter. Such matters as passage of a bill, obtaining a contract, or the payment of a
claim are covered transaction;. Subsection (d) deals more generally with a state official
or stale employee who represents or assists another before a state aFency on an){lbgll
contract, claim or other transaction if such stale official or employee has official
authority over that state agency iv is an official or emﬁloyee of that agency. Ihe
situations covered involve some classic and recurring conflict of interest problems, and
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are parallel in some respects to the prohibitions of conflicts of interest contained in the
American Bar Association Code of Professional Responsibility. They also parallel the
restrictions which business corporations put on the actions of their officers and
employees.

Section 12. Conflicts of Interest; Legislature.

@ A member of the state legislature and a person appointed by the
legislature or by any legislator shall not represent or assist any person
or business before any state agency or before any agency of any political
subdivision of the state for compensation or other benefit or promise thereof.

Commentary

Section 12 (a?. This section deals with a variety of conflict of interest situations
which may involve legislators or legislative staff. Subsection ?a) bars state legislator
and persons appointed by them from representing others before aev agency of the
stale or its subdivisions, for compensation or other benefit or promise of benefit. It
should be noted that the section prohibits representation "for comp isation." It does
not, however, interfere with a legislator's responsibility to represent his constituent's
interests before a state agency. It should also be noted that the section is not intended
to apply to representation of clients by slate legislators or legislative employees before
the courts of the state. The stale courts ate not generally considered to he agencies of
the state, and. consequently, this section does not bar such representation. In the
states which do not lollow tae usual rule and do consider courts state agencies, an
express exception for courtlshould be added.

(®) A member of the state legislature sall comply with the Code of
Legislative Ethics adopted by the legislature, and sfall comply with the
reporting requirements of Section 17 of this Act.

Commentary

Section 12 (b). This subsection ihe universal constitute nal provision that
the legislature is The only body which may requlate a member's behavior on the floor,
and the questions of his sealing and seniority. Thus Ihe section refers the legislators to
their legislature's own code of legislative ethics In lieu of compliance with the
requirements of this Act. Note, however, that legislators are not exempt from the
reporting requirements of Section 17 of this Act. The section exhorts the houses of the
legislature to set rules of conduct (or their members and lo enforce them. The
Provmon; of this law clearly cannot reach instances of actions on the part of legislators
n the legislative chambers that reflect conflicts of interest or lhal reflect commitment to
special interests.



AND FINANCIAL DISCLOSURE LAW

of conflicts of interest contained in the
Resgonsm!hty. They also parallel the
on the actions of their officers and

tglslature.

and a person appointed by the
: represent or assist any person
efore any agency of any political
=other benefitor promise thereof.

Ty

'ariet% of conflict of interest situations
f.Subsection ﬁa) bars state legislators
iting others before any agency of Ihe
jlher benefit or promise of benefit. It
sentation "for compensation.” It does
msibility to represent his constituent’s
enoted that the section is not intended
slators or legislative employees before
generally considered to be agencies of
; not bar such representation. In the
do consider courts state agencies, an

guall comply with the Code of
ture, and shall comply with the
ils Act.

iry

universal constitutional provision that
ate a m.-mlier’s behavior on the floor,
bus the section refers the legislators to
lies in lieu of compliance with the
legislators are not exempt from the
The section exhorts the houses of the
nembers and to enforce them. The

ices of actions on the part of legislators
linterest or that reflect commitment to

SECTION 13 27

@ Any violation of this Act by a member of the state legislature shall be
subject to the sanctions of this Act & the fullest extent ssible under the
provisions of the state constitution. Any violation not . to the sanctions
of thisAct by reason of the state constitution shall be su... tto such sanctions
as the legislature its ifmay impose under itsCode of Legislative Ethics.

Commentary

Section 12 (c). This section states the general Principle that violations of the Act by
members of the state legislature are to be subject lo the sanctions of the Act insofar as
such sanctions may be applied consisu ni with the provisions of the state constitution.
In a number of states the constitutional protection granted legislators for actions on the
floor of the res(sJectlve houses of the legislature extends beyond matters of voting and
free speech and may be inconsistent with the enforcement of certain conflict of interest
provisions under this law. To the extent that some of the conflict of interest provisions
under this law may not be applicable to state legislators under the constitution, the Act
relegates those violations to sanctions imposed by the legislature itself. Thus, for
example, if the Commission may not penalize a [egislator for failing to disclose a
conflict of interest prior to voting as required by Section 17. Ihe legislature is obligated
to proceed against its members when the commission cannot by reason of constitu-
tional limitations.

Section 13. Government Contracts; Prohibitions.

@ A state official or state employee or a member of his household sall
not be a party to or have an interest in the profits or benefits of a state contract
or the investment of state funds unless the contract or lhe investment meets
lhe following exceptions:

@ The contract s ket by competitive bidding or involves not more than
$150 (One Hundred and Fifty Dollars);

@) The contract is for necessary supplies or services for the governmental
agency involved, which are unobtainable elsewhere for the same or
lower cost, or which are fumished fo the government agency as part of
a continuing course of dealing, established before the state official or
state employee became associated with the governmental agency, and
the entire transaction iconducted at arm’s length, with the agency’s
full knowledge of the interest of the state official or state employee or a
member of his household, and the state official or slate employee takes
no part in the determinations of specifications, deliberations or decision
of the governmental agency with respect to the public contract.

@ In the absence of bribery or a purpose to defraud, a state official or
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state employee, or a member of his household, shall not be considered as
having an interest in a public contract or the investment of public funds when
such a person has a limited interest as a shareholder or creditor of the
business which isthe contractor on 'he public contract involved or which B
the issuer of the security inwhich public funds are invested. A limited interest
for purposes of this section is an interest not exceeding 5 percent of the
outstanding shares of a corporation or an interest as a creditor not exceeding
5 percent of the total indebtedness of a corporation or other organization,
unlless it isa corporation whose shares are traded on a public exchange, iIn
which case the Commission may set lower limits. A person claiming such a
limited interest shall fik with the State Ethics Commission and the govern-
mental agency an affidavit describing his status in and connection with the
corporation or other business, before such public contract is entered into.

Commentary

Section 13 Section 13 Flaces management restrictions on business dealings
between state officials or employees and (tie stale, It prohibits outiiglit self-dealing but
it relieves the state of the burden of limiting its business transactions to comPanies in
which no state official or employee has even a minute or Indirect interest. In Instances
where a stale official or employee has such a minor interest in a business that deals
with the slate the section provides tlun Ihe state official or employee may take no part
in the deliberations and decisions relating to such dealings, and that the persons and
businesses involved in such situations be aware of Ihe relationship and lake
appropriate steps to disclose the same to the commission, The purpose ol the section Is
not only to prohibit outright self-dealing but also to prevent even the appearance of
conflict lo the fullest extent possible. o

The purpose ol preventing sell-dealing might best be served by an otitrigl:" and
complete ban. but such a ban is not likely to setve the public Interest because il is
unfeasible and unmanageable . . . .

The prohibition against sell-dealing allows (oi certain exceptions The exception In
subsectl a e? is lor contracts let by competitive bidding, or where the amount
involved ., $15(1 or less where the eontr.irt s let (or necessary materials al the best
available price, as part of a continuing course ol dealing established pnor to the time
the state official or employee became associated with a governmental'agency. Further
conditions require the arrangement lo be al arm's length and that the state official or
employee disclose his interest to the agency Doth the small amount involved and the
conditions imposed assure that no significant instances ol sell dealing will he permitted
under this subsection , , ,

Subsection (b) allows PUth contract or the Investment ol public funds with
businesses in which a stale official or stale employee has a demonstrably limited
Inletesl. Such a limited interest may he a shareholder's interest or a ciedilor’s Interest
where the shareholder's Interest does not exceed 5 percent ol the outstanding shams
ol the business and where ihe interest ol the creditor does not exceed 5 percent ol the
total indebtedness ol the business. In the Instance ol publicly held companies whose
shares are traded on a public exchange, a 5 percent share interest or a fi percent
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interest in the corporate indebtedness would be considered a substantial or major
interest, and in that situation the State Ethics Commission may set lower limits. Again,
the section relies on the principle of public disclosure in ihat a state official or employee
is required to file with the State Ethics Commission and the governmental agency
involved an affidavit which describes the nature of his interest.

Section 14. Conflicts of Interest; Employment.

@ No state official and no state employee shall seek employment with, or
allow himself to be employed by, any business which isor may be regulated
by a department or agency which he serves. The term employment within the
meaning of this section includes professional services and other services
rendered by the state official or state employee whether rendered as an
employee or as an independent contractor.

®) No business gall employ a state official or state employee if the
employment violates subsection (@) of this section.

Commentary

Section 1d, This section prohibit a state official or employee from seeking or
accepting employment from a business requlated by his agency. I\ér purposes of this
prohibition the term employment is broa .I¥] defined to Include professional services
and other services that may be rendered either as att employee or as an independent
contractor Subsection |b) poses a correlative prohibition on businesses They are
prohibited Irom employing stale officials or stale employees If such state officials or
employees aie prohibited from accef)tmg such employment under this section, thus
ihe business and ihe employee would become equally guilty of violating the law

Section 15. Conflicts of Interest; Avoidance.

No state official or slate employee shall acquire any financial interest,
including, but not limited to. interest in a business, real property, or in a
contractual relationship, when he believes or has reason to believe that ltwill
be directly and immediately affected by his official action or lhe action of the
government department or agency which lie sernves.

Commentary

Section Ib. The section pmhihits the acquisition by any state official or employee
of any flnami.il interest which lie believes or has reason to believe will put him in a
conflict of Interest situation I is clearly contemplated by the section that any employee
who finds that he has acquired such a financial interest divest himself of the same as
promptly as possible.
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Section 16. Conflicts of Interest; Reporting.

@ A state official or state employee, other than a lgislator, who s
required to take any action or make any decision in the discharge of his official
duties that may causr financial benefit or detriment to him. toamember of his
household or a bus®™ iesswith which he sassociated, which isdistinguishable
from the effects oi such action on the public generally or a broad segment of
the puwblic, dall:

@ Prepare a written statement describing the matter requiring action or

decision and the nature of the potential coflict; and

@) Deliver a copy of the statement to the Commission and to his

Immediate supeiior, ifany, who shall assign the matter to another, or. if
he has no immediate superior, he shall take such steps as the
Commission shall prescribe or advise to remove himself from influence
over actions and decisions on the matter. This restriction sall not
prevent such person from making or participating in the making of a
governmental decision to te; extent that the individual"s participation B
legally required for the action or decision to be made, but insuch event
the person shall report the occurrence to the Commission.

() The obligation lo report >potential conflict of interest under this section
arises as soon as the state official or state employee isaware of such coflict or
as soon as he should reasonably be aware of such coflict, whichever B
sooner .

Commentary

~ Section 16 When a stale official or employee finds himself faced by a conflict of
interest as defined In the section lie must prepare a written statement describing the
situation and I' must deliver a copy of the statement to the State Ethics Commission
and to liis ,, u<dlate superior in the agency. The stale official or employee must then
also disengage himself from participation in the matter so far as legally permissible. I lis
superior Is under an obligation lo assign the matter lo another person for determina-
tion or, clKlon, and If the official or employee has no direct superior, lie must follow
the advice of the Ethics Commission in removing himself from a decision making role.
In some instances the law may require titit certain decisions v made Iry designated
officials In such an event, where the determination cannot be delegated to another,
the needs of government shall tie met In that the particular official or employee shall
make the legally required decision, blit be must report the matter to the ethics
commission. The section provides tiist a state official or emFonee cannot close his
eyes to Ihe existence of a conflict of interest vitiation The obligation to repo., and to
disqualify himself anses as soon as he Is aw.tie of the conflict, or as soon as lie should
reasonably he aware of such conflict, - _

_ The section protects not only public a?ency.demsmns from the effect ol conflicts of
interest but also Ihe state official or employee involved. A slate official who promptly
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reports the matter lo the State Ethics Commission as required by taw and who
thereafter follows the direction of the Commission would he protected from any
subsequently asserted liability.

Section 17. Conflicts of Interest; Member of State Legislature;
Reporting.

@ A member of the Legislature who is required to take an action in the
discharge o" his official duties that may cause financial benefit or detriment to
him, a member of his household or a business with which he s associated,
which sdistinguishable from the effects of such action on the public generally
or a broad segment of the public dwall:

@ Prepare a written statement describing the matter requiring action and

the nature of the potential anflict; and

@) Deliver a copy of the statement to the clerk of the house of the

legislature for inclusion in the official leggislative record and to the
Speaker of the House or (Assemblyl or the President Pro Tempore of
the Senate as appropriate |nnd to the Commission. |- He may request
permission to abstain from voting on the issue and such legislative
officers may grant the request. Nothing in this section shall be
construed to prohibit any legislator from voiing on any matter that
comes before his house of the lggislature.

() The obligation to report a potential conflict of interest under this section
arises as soon as lIhe member of the legislature saware of such conflict or as
soon as he should reasonably be aware of such anflict, whichever issooner

Commentary

Section 17. Section 17 imposes disclosure requirements on legislators who find
themselves in a situation of conflict of interest. Section 16. which deals wilh conflicts
of interest of state officials and stale employees other than legislator, requires them lo
disqualify themselves from official action in conflict situations, except insofar as they
may be required to act iry reason of the legal responsibilities of their position. Unlike
other slate officials, legislators are not requited to disqualify themselves, but ther are
required tinder section 17 lo disclose their conflict and to put it on the legislative
record. Disqualification of stale legislator, i: not required because to require them to
disqualify themselves would deprive their constituents ol rePresentatlon. To require
legislator to disqualify limsell, and in effect to prohibit him from voiing when he find
bimsell in a conflict of interest, or to penalize him lor voiing in sucli a Situation, would
probably lie an unconstitutional interference with the legislative process. The nglit of
the Ieglslature to be the sole tudge ol the conduct of its members on the floor is
virtually absolute. However, a legislator who finds btmself in a conflict of interest is
encouraged to request permission to abstain from voting on Ihe particular Issue and
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the prei -mg officer of the particular house may grant the request. It is clear that the
effectiveness of Section 17'in dealing with legislative conflicts of interest will deFend
largely on the seriousness ¢' the legislature in its enforcement. In this area it is likely
that efforts bx_ the State E'h.cs Commission to seek enforcement of the law will meet
with constitutional objections based on the principle of the separation of powers.

Sfectifon 18. State Officials or Employees; Making and Acceptance
of Gifts.

@ No state official or state employee shall solicit, accept or agree to accept
any gift, including economic opportunity, loan (other than from a regular
lending institution on terms generally available for such loans), gratuity,
special discount, favor, hospitality or service having an aggregate value of one
hundred dollars ($100) or more inany calendar year from any person, except
from members of his family or from a person whom he plans to marry. This
section shall not, however, operate to prevent the acceptance by a state
official or state employee of reimbursement for expenses which are expressly
provided for or permitted by law.

() No person or business shall offer or make any giftwhich a state official
or emplc ae s prohibited from accepting pursuant to subsection (@) of this
section.

Commentary

~Section K. Section IS prohibits nnv stale official or employee from accepting any

gift In excess of $100 from persons other than Ins family or a Rerson whom such
official or employee plans t. marry. Earlier formulation of stale ethics laws pn Sibited
officials from accepting gifts from persons one might "reasonably” expect lo have an
interest in some matter over which such official's agency had authority. In this earlier
formulation there was the recurring lisk that the law would he declared unconstitu-
tional, as void for vagueness. The lirm dollar limit eliminates the problem ol what is a
reasonable gift, and 1t also eliminates the problem of determining wnen a gift is made
because it is reasonably expected to have some impact on the oh cial's actions. The
section assumes that gills other than from relatives or future spouses in excess of the
limit are questionable in purpose and resolves the issue by prohibiting such gifts
altogether. The dollar limit on %I” giving may hr ;e to be adjusted from lime to lime to
reflect inflationary changes. Subsection <b) of Section 18 makes the giver or offerer ol
an illegal gift equally liable wilh the official who accepts it

Section 19. State Officials or Employees; Disclosure of
Information.

No slate official or state employee sall disclose or use confidential
information or information not available t members of the general public for
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his personal gain or benefit or for the personal gain or benefit of any other
person or business if he has obtained such information through his official
position. The restriction on the use of information shall continue for two years
after he ends his term of office or leaves government service or employment,
and s al supersede any other less restrictive requirements of confidentiality
that m ty be applicable.

Commentary

Section 19, Section 19 prohibits the use of confidential information for financial
gain. The use of confidential information has long been a common and serious abuse
of public trust and one which, because of its nature, was partlcu!arl{ difficult to prove.
Financial disclosure requirements make certain gross abuses easier lo trace. However,
v hen confidential information is not used br the official himself but is given to friends
or business associates, 1ra0|nﬁ_ it may still be difficult. The abuse of confidential
information gained thro igh official position both during and after public service has
been the frequent subject ol public investigations, particularly as "government in the
sunshine" laws diminish the amount of truly confidential information and makes it
easier to trace its leakage. Note that Section 19 restricts the use of information gained
in consequence of official position for two years after the term of ofuce is concluded or
government service or employment is ended. This two-year limitation supersedes
other less restrict! ~ quirements which are commonly scattered throughout the law
with a variety of retirements apjilicable to different agencies.

Section 20. State Officials or Employees: Limitation on
Representation.

@ No former sL .aofficial or former state employee sall for a period of
two years following the end oi his term of office or the termination of his state
service or employment assist another person or business whether or not for
compensation, in a .y transaction, or in any appearance in connection with
any transaction involving the s"ate or any of s agencies or subdivisions in
which such former state official or former state employee participated during
his term of office or employment.

@) No business inwhich a former slate official or former state employee B
a partner or member, or, in the case of a professional corporation, a
shareholder, and no employee of such business, dwull, for a period of two
years following the temmination of his term of office or employment, assist
another person inany appearance or transaction involving the state or any of
its agencies or subdivisions in which the former state official or fomier state
employee participated during his term of office or state employment. For
purposes of this section, the termination of -nployment of the former state
official or former state employee with the &< ,coywhich he served when he so
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participated shall be deemed to be the termination of his state employment.

© Nothing contained in this Act shall prohibit a former state official or
former state employee from being "etained or employed by the department or
state public agency which he served.

Commentary

Section 20. Section 20 deals with the recurring problem of state officials and
employees who leave public employment to work in the private sector, who are then
able to use confidential information and the previous close contacts gained in public
employment for the advantage of their private employer's customers or clients. The
problem of the "revolving door" in public service is a recurring and serious one. While
abuses in the use of special contacts and special information gained during public
employment must be curbed, it is constitutionally unacceptable to place undue job
restrictions on public officials and public employees after they leave public service.
Moreover, it would be a disservice to the é)ubHC interest to limit employment
opportunities of former government officials and employees unduly because it would
discourage highly qualified and expert persons from entering government service for
fear 0;_undug limiting their future employment opportunities. _

Section 20 seeks to resolve these competing considerations by drawing a halance
whi h results in reasonable limits. Under subsection (a) a former slate official or
emjioyee is barred for a period of twofyears following the end of his official service
from |Sisting or appearm%_on behalf of any other person or business in connection
witli any transaction in which such official Fartlmpated during his term of office or
employment, Subsection (b) applies a similar limitation lo any business or person
associated with such business In which such a former state official or state employee is
a partner or member, or i a professional corporation, a shareholder. It should be
noted that only those matters with which the former state official or employee had any
direct connection are out of bom ds. It may be of particular significance to law firms
and similar professional undertakings that all appearances, Including those before the
agency of the former official or employee, on matters that were not his responsibility
are permitted The narrow range of prohibitions is intended to limit the adverse impact
which such limitations would have on highly (1ualified professionals who migiht
otherwise avoid entering government service. Al the same lime the section also
protects businesses from a lotrn of undue pressure or blackmail by state officials or
errtl)plcf) eeswiio may condition favorable government action on advantageous private
job offers

Section 21. Criminal Prosecution; Penalties.

@ A person who knowingly or wilHully violate*™ any provision of this Act
other than a requirement of financial disclosure pursuant to Sections 9 and 10
of this Act isquilty of a misdemeanor, punishable for each such violation by

imprisonment of not more than one year and by a fire not to exceed
$10,000.
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Commentary

Section 21(a). Section 21 separately provides for convictions which involve
violation of the conflict of interest provision of the law and violation of the financial
disclosure requirements. Knowing and willful violation of the conflict of interest
provisions is a misdemeanor and the penalty is a fine of not more than $10,000.
imprisonment for not more than one year, or both. Many jurisdictions treat the
violation of conflict of interest provisions as a felony. H'-.vever, it has been a common
experience that white collar crimes, which generaII% do not involve any violence or
threat of violence, are treated lightly by juries and that juries are less likely to convict
when the violation is treated as felony subject lo many years of imprisonment Titus,
designating knowing and willful violation as misdemeanors is more likely to result in
convictions. It should be noted, moreover, that in many instances it is likely that more
than one offense of conflict of interest will be charged. Thus, in egrel?(mus cases,
consecutive one-year terms for different counts or violations are not unlikely.

() A person who knowingly or willully violates any financial disclosure
requirement”. of Section 9 or 10 of this Act s quilty of a misdemeanor,
punishable by a fire of not more than $10,000 or three limes the amount or
value of the interest or interests the person failed to report, whichever B
greater.

Commentary

Section 21(b). The violation of financial disclosure requirements under the law is
treated as a misdemeanor. Unlike violations of conflict of interest provisions this
misdemeanor is not punishable bv a jail term but only by a line, In effect, Ihe violation
of a financial disclosure requirement is regarded as a primarily economic offense;
consequently, the penalty provided is primanly economic in natur  For ihe conviction
of failure lo make required financial disclosures the penalty is three limes the amount
or value ol items not reported, Thus, when Ihete iias been a gross failure to meet
financial disclosure requirements, penalties may be greatly in excess of $11),000,

(c) The Atlomey General stall commence prosecution for violation of this

Act no later than three years after the date of violation.

Commentary

Section 21(c) A three-year statute ol limitations lor violations of the Mudel .Stole
Conflict of Interest and Financial Disclosure I.me Is Intended lo provide suffice it lime
lor the discovery and careful investigation and case preparation of violations which m
many instances may involve complex financial dealings. While some states How lor
longer statutes of limitations m laws of litis nature, the three-year statute of limitations
Is intended to require diligcal prosecution efforts when violations have been discov-
ered A three-year statute ol limitations is also subject to less abuse (or political
purposes and (or purposes of influencing the outcome of elections.
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@ A person convicted of a misdemeanor under this Act sall not be a
candidate for any elective off"ce or be eligible for any appointive office or act
as a paid lobbyist for a period of four years followving the date of the
conviction, unless the court at the time of sentencing reduces the period or
determines that this provision shall not be applicable. A plea of nolo
contendere shall be deemed a conviction for purposes of this Act.

Commentary

Section 21 ﬁd). As an additional sanction, Subsection (d) provides that a convicted
official or emp oxee may not become a candidate (or public office, or become eligible
lor appointive office, nr'be a paid lobbyist for four years unless the court relieves him
from the effects ol this provision at the time of sentencing. Removal from office as a
sanction for conviction ol violation of law is a justifiable ?enally, and it is recom-
mended that Section 21 ﬁd) also provide (or removal (rorn office in states where such a
Frovmon Is constitutionally permissible IIis not constitutionally permissible in all states
or all public officials, because the constitution may limit icmoval from olfice to certain
offenses oi may require certain constitutionally prescribed procedures.

Section 22.  Civil Action; injunctive Relief; Civil Penalties.

@ The Commission may sue in the Court for injunctive relief to
enjoin d violationor o C0M peI compliance with the provisions of the Act, and
for tile Collection of civil peralties.

Commentary

Section 22  Section 22 authorizes the Commission In bung civil actions for two
purposes Lii»i, to secuie injunctions against violation ol the Act, or to compel
compliance with its provisions and, second, to site for the collection of civil penalties
intdei the Act. o o

The Inluncnve process Is a useful and necessary iwoi'edun- to deal with situations
that involve conflicts of Interest before they have done irreversible 'mirage. Such
damage may Involve not only public confidence in government aril also the
expenditure of suboaiitlal public funds in reliance on administrative decisions or other
government action based on a process lii.il was tainted by the private interest of ,ie
ecision maker. The injunctive process lias the advantage ol a prospectivi preventive
procedure that can deal with Imminent risks in a timely fashion, unlike criminal
prosecution for violation of the Act winch generally deals with violation after the liaim
Is done, and which takes a lengthy course of H|c|)amllon: and evidence to cuta..:!
beyond a teasonable doubt. The offectivenes- of the injunctive procedure IS enham ed
bg the availability of the power of Ihe com I'lo hold the violator inconlemjil If he fails r>
obey the court’s injunctive order. Such contempt |iowcrs are exercised by the court
subject lo lire applicable provisions of state law

It is likely that the power to enjoin violations ol the law will usually be exercised after
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SECTION 22 of

the violator has failed to obey the State Ethics Commission's own administrative order

to cease_his violation. . L . o
The Commission's right to sue for civil penalties is discussed in connection with

Subsection 22 (d).

((®) Upon a preliminary showing in an action brought by the Commission
that a violation of the law has occurred that involves a coflict of interest or a
disgualification for official action, the court may restrain the execution of any
official action in relation to which such violation occurred, pending firel
adjudication, If it is ultimately determined that a violation has occurred and
that in the absence of such coflict of interest the official action might not have
been taken or approved, the court may set the official action aside as woid.
The term official action as used in this subsection includes, but isnot limited
1o, executive and administrative action, such as orders, pemmits, resolutions
and contracts, but does not include the enactment of state lggislation. In
considering the granting of preliminary or permanent relief under this
subsection, the court shall accord due weight to any injury lomembers of the
public who rely on the official action in good farth.

Commentary

Section 22 (b)  Inaddition to the power of the Slate Ethics Commission to seek an
injunction against a violation of Ihe ethics law under Subsection 22(a). this subsection
allows Ihe court, in an m&unctwe ptocecding btoughl by the Commission, to restrain
Ine official action alleged to Ire tainted The Commission may obtain a temporary
restraining order against such government action alter a preliminary showm%that a
violation of the law Iras occurred Such a preliminary restraining order will hold all
further government action in relation to which the violation has occurred until the issue
ol the existence of Ihe alleged violation Iras been determined When itis determined
that there has been a violation, the court may void the tainted government decision or
action. The "omt, however, is not required lo grant such temporary or permanent
relief. Irul must give due weight to the detnmenlal effect such an order may have on
members of the public who lely on the official action, in good faith A number of
instances of such good faith reliance may be sug%e.sted—.such as employees whose
lobs may he lost when their company's contract is voided, or the residents of a
particular area who may lose the benefit of some public works project, be it a housing
project, a public transportation project, or a floorl control project, as a result of the
Voldance of the particular government action.

© Any person who violates any of the reporting requirements of thisAct B
liable to the state for a avil penally In an amount not exceeding the value of
the interest not properly reported.
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Commentary

Section 22(c). This subsection allows a civil action (or the collection ol a civil
penalty for the violation of the reporting requirements of the Act, in an amount not
exceeding the value of the interest not properly r.eg)olrted in the financial disclosure
statement. Note that this _C|V|I[penalty is limited to violations of reporting requirements,
and that, unlike the criminal fine for the same violation, the penalty may be collected
regardless o( whether the violation was knowing and willful. The civil penalty, as in
other civil suits, may be imposed on the basis of the fair preponderance of the
evidence of violation. For additional discussion of the imposition of civil penalties see
Commentary in Section 24,

@ Any state official or state employee who realizesan economic benefitas
a result c "violation of the conflict of interest provisions of Sections 11 t0 20, B
lidble to the state for a avil penalty in an amount not exceeding three times
the amount or value of the 1 jrefit.

Commentary

Section 22 (d)  This subsection allows a civil action for Ihe collection of a penalty
for the violation of the conflict of interest provisions of Sections 11 1o 20 in an amount
not exceeding three limes the amount of the benefit derived from the violation (mch
as the use of official information for private benefit, or the benefit from ?overnment
contracts improperly obtained). The provision does not reunire proof beyond a
reasonable doubt or proof of knowing and willful violation The section treats the
violation .is a civil, economic or administrative offense, for which an economic penally
is ||mtposed that stands in direct relationship to the economic benefit gained from the
violation

@ [IFtwo or more persons are responsible forany violation, each of them B
liable to the state for lhe full amount of the aml penalty, and a separate cvl
penalty for the full amount may be imposed on, and collected from, each of
them individually.

Commentary

Section 22 (e). ~ This subsection provides lor eparate civil causes ol action against
each person civilly liable under the provision of the Act. Civil penalties, therefore, are
not to be divided among the persons responsible in cases where more than one person
bears”responsmlllty, but each person Is liable Independently for the full amount of the
penally

Section 23. Citizen Action.
Any resident of the state may fike a written request with the Commission



AND FINANCIAL DISCLOSURE LAW

Al action for the collection of a civil
errents of the Act, in an amount not
y (eForted in the financial disclosure
I violations of reporting requirements
iolation, the penalty may be collecte

> and willful. The civil penalty, as in
«s of the fair oreponderance of the
of the imposition of civil penalties see

ho realizes an economic berefit as
provisions of Sections 11 t0 20, is
imount not exceeding three times

A

I action for the collection of a penally
>ns of Sections 11 to 20 in an amount
erefit derived from the violation (such
leflt. or the benefit from ?overnment
) does not reunwe proof beyond a
lIful violation. The section treats the
flense, for which an economic penalty
he economic benefit gained from the

ie for any violation, each of them is
«civil penally, and a separate cvil
d on, and collected from, each of

v

separate civil causes of action against
the Act. Civil penalties, therefore, are
in cases where more than one person
lependcnlly for the full amount of the

ten request with the Commission

SECTION 23 39

that the Commission commence action (or injunctive relief to enjoin a
violation or to compel compliance with the provisions of the _ct, or for the
collection of avil penalties. The request shall state the grounds for belief that a
cause of action exists. The Commission shall respond no later than forty days
after the receipt of the request, indicating whether it intends to fike a cvl
action. Ifthe response isaffirmative, and suit scommenced within fifty days
thereafter, no other action may be brought unless the action brought by the
Commission isdismissed without prejudice as provided for in subsection 24
©- IFthe Commission fails to reply or to take any action, the resident may
proceed with the action in the same manner and to the same extent as B
provided for cml actions by the Commission pursuant to Section 22 of this
Act.

Commentary

Section 23, This section follows the trend, which began in the sixties, to give
standm? to Iprlvate citizens to engage in litigation to vindicate the public interest. In
areas of the law where there is a great concern thatpowerfulgroupswﬂhm and outside
the government may prevent others from carrying out the law to the fullest, private
citizens may bring lawsuits not to protect narrow personal interests but rather broad
public ones. Citizens acting in this manner have sometimes been referred lo as
'private attorneys general," and the public interest litigation they have engaged in in
such areas as civil rights, consumer protection, environmental protection, has added
greatly to compliance with the law. .
~ As’in other areas of citizen action, the purpose is not to oust the government from
jurisdiction, but rather to encourage government assumption of its duties. Moreover, it
should be noted that citizen action is limited to civil action and plays no direct part in
criminal Prosec.utlon. Great care is taken in Section 23 to assume that citizen action will
not interfere with, but will rather enhance public enforcement activities. Thus, citizen
action can only be brought if Ihe Ethics Commission has failed to respond to a request
to take action, or having responded to the request, has failed to proceed promptly.
Once Ihe Commission lias begun its own civil Suit, no citizen action may be brought,
unless the Commission’s action Is dismissed without prejudice. The kind ol action The
citizen may bring is like the Commission’s authorized actions—either for in'unctlve or
for civil Penaltles: The purpose of the section is to give private citizens the opportunity
of closely reviewing government action or inaction, without objectionable interference
in the government's primary sphere, In the case of this model state ethics law. it is
expected that in most instances the law would work to stimulate the Commission to
take enforcement steps on its own.

Section 24. Civil Action; Generally.

@ Inany aul action brought under Section 22 or 23 of this Act:
@ The court may award court costs and reasonable attormey”s fees to the

prevailing party;
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@) The court indetermining the amount of cvil licbility under subsections
© and () of Section 22 may take into account the seriousness of the
violation and the degree of culpability of the defendant;

@i The court, on motion of any party, may require the defendant or a
private plaintaff at any stage of the proceedings to post a bond in a
reasonable amount sufficient to assure payment of costs and attomey”s
fees.

((®) No action sall be filed under Sections 22 and 23 more than three

years after the occurrence of the violation complained of.

Commentary

Section 24(a) and (b). The provisions of this section are apglica_ble to all civil
actions brought under this law, whether by the Commission under Section 22. or as a
citizen action under Section 23 In all such civil actions, the court may award court
costs and attorneys fees to the winning party, and it may also require ihe posting of
bond by defendants and by citizen plaintiff, to secure” the payment of costs and
attorneys fees. This is a device to discourage frivolous lawsuits. In addition, ihe section
sets forth the considerations the court may take into account in setting the amount of
the civil penalty.

A three-year slatute of limitations on civil actions, which parallels the statute for
criminal prosecution is Section 21(c), is provided for.

© Thu court may dismiss an action under Section 22 or 23 without
prejudice tn any other action for failure of the plaintiff to proceed diligently
and in good faith. The action may be so dismissed on motion of the
Commission or any other plaintiffwho intends to bringan action based on the
same violation.

Commentary

Section 24(c) The subsection authorizes the court lo dismiss a civil action,
whether brought by the Commission or by a private citizen, for failure to proceed
diligently one in good faith. The subseLion meets several needs. It prevents an action
from being diigged out unnecessarily. Such protracted delay, which reflects a tailure
lo pursue the matter diligently, gives evidence of lack of good faith. Delays in litigation
have the result of damaging the defendant's reputation, and. where a particular
business contract or activity has been susgende , it may damage other, tangible,
interests as we!. Delay intended to defeat the full pursuit of the matter ma* he dealt
with by dismissing the action "without prejudice,” which has the result o allowmg
some other pary—most probably a private citizen plaintiff—to start a new lawsuit an
carry the matte- lo a completion, so long as the three-year statute of limitations has not
run out at the ime the new action is commenced.
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SECTION 25 41

@ Any ciml penalties impcsed under Section 22 or 23 shall be paid into

the general fund of the state.

Commentary

Section 24 (d?}. Civil penalties, whether collected in a civil action brought by the
Commission or by a private citizen, must be paid into the general fund of the state.
This a'so demonstrates the public interest nature of citizen actions, because the plaintiff
does not derive any personal benefit from the successful outcome of the suit.

® The commencement or conclusion of a criminal prosecution for

violations shall not bar a avil action under Section 22 or 23, nor shall a avl
action be a bar to criminal prosecution for violation of this Act.

Commentary

t action 24 (e). The subsection expressly provides that civil and criminal proceed-
ings and sanctions are no! mutually exclusive The purpose of a criminal prosecution is
to prove a criminal violation beyond a reasonable doubt, and to impose a criminal
penalty that will, because of its punitive nature, exert a deterrent effect The civil
sanction is based on a civil proceedinghthat does not impose the stigma of criminality
on the violator. A civil violation may, therefore, be proved by a fair preponderance of
the evidence. While Ihe :ivil sanction may be economically onerous, it Is nonetheless
not intended to be punitive, but rather compensatory and reslitutional in scope, In that
it is designed to hav'e the violator pay back to the ﬁubhp the economic cost of his
violation.” In view of the different modes of proof, the different procedural require-
ments and the different measures for, and purposes of. ?he sanctionsimposed,” j two
procedures may stand separately, anu no question of duuble Jeo?]ardy arise,. The
existence of two possible procedures lo deal with violation allows the Commission a
wide range of choices of civil and criminal sanctions, depending on the nature of the
violation and the nature of the available evidence. The constitutionality of civil and
criminal sanctions (or violation growing out of the same set of circumstances has been
upheld by the U.S. Supreme Court. . . .

The distinction between criminal prosecution and civil penalté action was drawn
authontatlveg in Kennedy v. Mcndo/xi-Martirwx, 372 U.S. 144, 83 S.Ct. 554, 9 L Ed
24 644 (1963). The distinction has been athed in numerous case; where hoth
criminal and civil sanctions were available, e.g., United Stales v Ashland Oil & Trans/).
Co., 364E.Supf) 349 (W D Ky. 1973); United States v General Motors Corp., 403
ESupp 1151 (ID.Conn. 1975)

Section 25. Violations; Employment Discipline.

Any state employee who violates a provision of the law s subject to
discipline, including dismissal, by his agency, consistent with any applicable
avil service or other personnel laws, regulations and procedures.
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Commentary

Section 25. This section adds another sanction to the array tret may be imposed
(or violation of the lav. A violation of this Act i clearly a breach of employment
disciplire in the case of state employees and may be treated accordingly.

Section 26. Severability.
If a part of this Act is invalid, all valid parts that are severaole from the
invalid part remain in effect. Ifa part of this Act isinvalid inone or more of its

applications, the part remains in effect in all valid applications that are
severable from the invalid applications.

Section 27. Effective Date.
This law shall become effective o n
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Mlasfea jiiaie “egislature

Renats
JUNEAU, ALASKA
M EMORANUDUM
Date: 1/24/81
To Senate President Jalmar Kerttula
From: Senator Vic Fischer
Re: Ethics, etc. legislation

I am currently having a bill drafted on ethics, conflict of
interest, financial disclosure, etc., applicable to state
officials and employees. I*m also interested in issues of
paign financing.

I will greatly appreciate your referring bills dealing with
these topics to the State Affairs Committee.

Thanks
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A Citizens' Organization for Better Government « Foimded 1894

Sponsor of

86th Annual Conference— Houston— November 15-18,1980

December 8, 1980

Mr. Vic Fischer
211 East Seventh Avenue No. 204
Anchorage, Alaska 99501

Dear Vic:

I was particularly disappointed that you couldn ™ get to New
York, but distressed about your accident. John Bebout filled me
in. Campaigning is dangerous business.

We are quite pleased with our two "ethics" models. Both are
enclosed. If you have any questions on either "conflict of
interests” or "campaign finance"” contact Page Bigelow of our
staff.

Legislating "clean" elections 1is something else. We wouldn"t
attempt a model because we aren"t sure that anything can be done
about this that will pass muster constitutionally. The clipping
from the NY TIMES and attached materials tell the story.

We enjoyed having Guy Van Doren with us here in NYC and also
at the Conference. We want to be helpful in every possible way.
Incidentally, please send me a copy of your report on the Hawaii
Convention. It sounds like it should be pubslihed is NCR. We will
keep in touch.

AND NOW. CONGRATULATIONS TO YOU AND YOUR DISTRICT!! Best
wishes!!

TTlliam7T1l Ca"ssella, Jr.
Executive Director

WNC/gm
Enclosures

Carl H. Pforzheimer Building, 47 East 68th Street, New York, N. Y. 10021
Telephone: (212) 535-5700



VIcFischer

State Senate

22 1 East Seventh Avenue No. 204/Anchorage, Alaska 99501/ (907) 276-062 1

November 16, 1980 CASSELLA

Dear Bill ----

| trust this finds you semi-recupcrated after your convention.
I'I'l be interested how conference responded to gop.ls and
programs...

And that 1 hope to find out soon. I will be in New York late
Tuesday, Nov. 25. Probably in the city on Wed, 25th.

Back to New York early Wed. Dec 3. Leaving for Anchorage
afternoon of Mon, sth; a couple of days in Boston during this
Dec. 3-8 period.

? May | stay in HML hostelry Dec 3 to 8 ? No need to write,
I*-11 call you on 26th.

Aside from everything else, | do want to spend a bit of time with
you and others on "business" matters. I have won election to state
senate, and now that the nlbntrots is around my neck. 1°m going to
make the beast fly somewhere...

(interruption -— dinner with John Bebout and Vic Jones; Inst
night spent with John and Tom Stewart!!!l)

Anyway -— had a real tough campaign, a lot of malicious, gutter
tactics used against me. Want to introduce some good and responsible
legislation for clean election toactiA campaigns, as well as ethical
cond"ct and conflict-of-interest laws. Obviously, MIL.

Plus lots of other topics.

I will call you once in New York to see whht would be convenient
for you.
Til then, very best }

Paid (or by Vic Fischer for Senate, 221 li 7th, Anchorage, John Johnson, Treasurer



November 29, 1980 BILL CASSELLA

Dear Bill —

This is a sad letter - for 1 ¥e had to cancel my trip east for medical
reasons. Had injured my leg five weeks ago, and doctor said it"s

not healing well enough for me to expose it to a busy travel

schedule.

Lots of regrets, including opportunity to spend some time with you and others
at NML. But |1 still need your help.

Even though it"s early, we Ve already organized the state eenate for the next
sessions. One of my asslgbments is chairman of fetnte affairs committee.

Among many other functions, that covers responsibility for elections and

the like, including state personnel, overall state government, etc, etc.

I am, as | mentioned in my previous note, very interested in enacting

some good legislation on ethical conduct find conflict of interest covering
legislative and other state employees, as well as possibly applying same

rules to local governments and school districts. In addition, would like

to see some machinery established to promote more ethical or "clean" elections,
especially after being exposed to the most viciously lying campaign ever se

in Alaska - without any recourse to any machinery that could adjudge veracity
of charges being indiscriminately thrown around. (1"ve decided that this
course would be more constructive than pursuing, n tough libel cane.)

Anyway - 1°d appreciate arything you could send me on these topics, especially
model legislation and information on what other states have done.

If yuu have anything recent and useful on legislative reform, apportionment,
or anything, else | should know as an active legislator - do let me know pleaBO.

Thanks for uny help you can give me. I do regret tliat | have to send you
this written request, rather than delivering it in person...

I do hope you were able to get Atwood back on an active track. If enthused,
he can do much good.

Since | don"t expect any trips east til next fall, it will be,u while before
I do get to see. But til then, all my very best regards,



LEGISLATIVE STUDY COMMITTEE REPORT
PART 1
SPONSORED BY GFWC ANCHORAGE WOMAN®"S CLUB.FREE COMMITTEE
INTRODUCTION

While monitoring the activities of the Alaska State Legislature, it
became apparent to the members of the Anchorage FREE Committee that
legislative rules (or lack of) and procedures could be used to circumvent
tne wishes of the majority.

In an effort to educate ourselves as wc.ll as the citizens of Alaska,
FREE formed a Legislative Study Committee 1in September of 1980. The
purpose of the committee was to try to discover how policies and
procedures of our state legislature might be modified or changed 1in
order to make the legislative process run smoother, allow for additional
public input, and make it less vulnerable to abuse.

We have interviewed or received written comments and suggestions from
24 legislators involving 100 hours of discussion. We have talked to
former legislators and many other knowledgeable people. Wo have also
studied and analyzed the rules of other states. We have come up with
the following recommendations: |If you concur with our findings please
send a hand written note to your legislators at Pouch V, Juneau, Alaska
99811. This is the only way that we will get these rules implemented.

SUMMARY OF RECOMMENDATIONS

1. Two consecutive conference committees should bo appointed, deliberate
in good faith, and be unable to reach a compromise before granting
powers of free conference to a third committee.

2. A simple "bill content”™ rule is needed to define "germane"™ and prevent
bill "piggybacking"™ from occuring. The rule should read: "No hill shall
lie passed by either house containing more than one subject, which should
he clearly expressed in the title."

3. The public should be .informed of the standing committee meetings
and their agendas at least five days prior Lo the meeting.

4. The House and Senate Finance Committoes should meet jointly for the
purpose® of holding public hearings or considering any proposed or
pend ing Jog isi.it ion.

5. Precise procedures for standing committees are vital. Fiscal impact
statements and legislative intent should be included with all bills.
The committee report should 1include one of three roeoii inendnt Lons from
each member. - "Do pass", "do pass as amended", or "do not pass".

6. No interim committees should be provided except those authorized by
the state constitution, or either or both houses jointly may by resolution
or statute, provide for the appointment of. .interim coirm.itlLoes.

7. The legislative session should be limited to .120 days. Any extension
beyond that time should require a 2/3 vole of Loth houses and include a
"limited call"™ provision. The extension should be for a Specific number
of days.

8. There should be a limitation on the number of ronaeeul i.ve terms for
legislators. Our reeonmenntion: Two 4-ycar terms lor Senators, and tour
2-year terms for representatives. Possible to alternate houses every 0 yrs,

9. A Code of Ethics .should be added to the Uniform Rules. A disciplinary
mechanism should be established to deal with alleged violations.

10. A simple precise procedure 1is needed in awarding legislative
professional service contracts.

Jf you have any quest.ions concerning these recommendations, or if you
wish to know the names of your legislators, please call Jan Bomhoff,
243-1099, or Jan Faiks, 344-0454.

Please help us. Your opinion really does count. - Thank you.






March 16, 1981

Vic Fisher
Pouch V

State Capitol
Juneau,AK 99811

Dear Vic:

There were two very impressive ladies who presented the enclosed
material to our Rotary club. They seem to have a handle on the

. . ways to reform legislative procedures.
Executive Recruiters

For Alaslo’s Tulure. I would consider it a sign of good faith toward Alaska"s progress
if you could seriously consider giving them your wholehearted
support to pass the more critical changes they endorse.

Sincerely,
TOLL Associates, Inc
Sujte 603
NBA Building Management
L \V. Northern Lights Blvd.
Anchorage, Alaska "0 ta
(907) 2766901 Enel: legislative report
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rorca.ro oraered to explain nignt promotions

The executive diiector of the
Alaska Public Broadcasting com-
mission has been ordered to explain
his involvement in a paid promo-
tional campaign for Visions Ltd. the
same week he recommended the
' cable company be allowed to use the
state satellite to air a championship
|boxing match.

Stowell Johnstone, chairman of
Ithe commission, said Thursday he
lhas instructed Michael Porcaro to

Jmake a full report Dec. 190n his role
“in the promoting and televising of
the Sugar Ray Leonard-Roberto
kDuran title fight last month.

A story on Porcaro’s actlvites
was earned on Thursday's news re-
port by the Alaska Public Radio Net-
work, one of the broadcast outlets
funded by the commission.

The commission operates the
state satellite project and funds 13

public radio stations and three televi-
sion stations with an annual budget
of 54 million in state money.

Porcaro, under contract to an An-
chorage advertising firm, put to-
gether a series of radio spots pro-
moting the bout. The ads included in-
te. views with fight promoter Don
King, heavyweight boxing champion
Larry Holmes and Visions president
Bob Uchitel.

According to Jack Lloyd o* the
advertising firm of Murray, Bradley
& Rockey/the spots were produced
as part of “an ongoing relationship”
between his firm and Alaska Broad-
cast Services, a company in which
Porcaro isa partner.

Lloyd said Porcaro’'s company
will be paid between 5150and 5200 for
the series of ads which were dis-
tributed to radio stations in Anchor-
age, Bethel and Southeast Alaska.

Citing the small amount of money

involved, Porcaro, Lloyd and Uchitel
denied that Porcaro's work for the
advertising firm constituted a con-
flict of interest.

"What was my gain?”
vertising ven. "e. “For there to be a
conflict of fairest there has to be
some big

tone said he did not know
about the radio spots when he ap-
proved Visions’ use of the state satel-
lite system to telecast the fight.

“ 1 was told this was a clean oper-
ation.” Johnstone said. "1 was as-
sured that noone would object to it.”

Plans to use the state satellite to
funnel the Leonard-Duran fight to
pay-TV customers were scrapped
the day of the bout, following ques-

tin' ' °veral state officials and at
let '<> :gislator about the pro-
prit idea.

Lt. _ .. Terry Miller said the

Porcaro |
asked when questioned about the ajjJ Icommercially

proposal "obviously raised some
pretty serious policy issues.”

Porcaro and Uchitel denied the
complaints played any part in their
decision to switch the event to a
leased transponder.
Porcaro insists the change was
made because an Alascom tran-
sponder — previously booked — be-
came available at the last minute.

“ It's nobody’s business what | do
in my private affairs,” Porcaro said,
adding that what he does after 4:30
p.m. each day Isa private matter.

"The state doesn’'t own me,” he
said.

Lloyd said Porcaro's company
provides a radio actuality service for
Murray, Bradley & Rockey. He said
Alaska Broadcast Services was not
hired because of Porcaro's position
with public broadcasting.

Lloyd also said Porcaro does not
exercise any executive judgment on
the accounts he handles. In produc-
ing the fight promotion, Porcaro was
"simply doing a media Jcal job,”

As he has in the past, Uchitel cri-
ticized media coverage of the con-

troversy. He said it is an example of
the media creating the news Instead
of reporting it. He said Porcaro
should be complimented for pulling
off a "mechanical miracle.”

This is not the first time that Por-
caro's private business activitrs
have been questioned. His wo k ¢
political ads for Democratic U.S.
Sen Mike Gravel, state Sen. Bill
Sun.uer, R-Anchorage, and commer-
cials for the Alaska Bank of the
North also have been criticized.

Those ads were done by Audio
Enterprises, another firm of which
he ispart-owner. Porcaro refused to
discuss the company.

Porcaro  acknowledged  that
North Slope Borough officials had
raised conflict-of-interest questions
last month in connection with a con-
troversy over the airing of a doc-
umentary on the dangers of Arctic
oil exploration.

Public television station KAKM in
Anchorage pulled the documeniary
the day before it was to run, claim-
ing it was unbalanced. One of Por-
caro's partners in Alaska Broadcast

Services is Pete Carran, a reporter-
producer for KAKM. Through
Alaska Broadcast Services, Carran
has done promotional work for At-
lantic Richfield Co., one of the major
oil producers on Alaska’'s North
Slope.

Carran dismissed the objections
and said he played no part In the sta-
tion’s decision to pull the film, which
eventually ran followed a night later
with a film approved by the oil indus-
try.
Bill Dubay of the borough's An-
chorage office called the activities of
Carran and Alaska Broadcast Ser-
vices a "questionable mixture of
public and privnte interest."

Bob Clark, director of communi-
cations for Gov. Jay Hammond, said
he was unaware of the outside busi-
ness interests of Carran and Porcaro
and declined to comment on the mat-
ter.

According to Claik, there is no
legal definition in Alaslta law of con-
flict of interest. “ It comes down to
one individual’'s interpretation of
what his moral limits are," he said. =



Porcaro downplays fight flap

by Steve Hansen
Time*Writer 1 !

Alaska Public Broadcasting Com-
mission director Mike Porcaro says
the report he will give the commis-
sion’s directors on his involvement in
plans to use the state satellite to
broadcast a boxing match is "a mat-
ter of routine.”

It was reported Friday that he
was ordered to give a special report
on the incident after conflict of Inter-
est allegations surfaced.

Porcaro said his position as ex-
ecutive director warrants regular re-
ports to the nine-person board to
keep it Informed of the agency's ac-
tions.

Reports from Juneau said Por-
caro, a one-fourth owner of an An-
chorage advertising firm, had been
involved in prtducing radio spots
promoting the Roberto Duran-Sugar
Ray Leonard f'ght at the same time
the commission was making deci-
sions to allow Visions Ltd. to use the
state satellite to broadcast Die fight
statewide. n

Porcaro said allegations that this
was a conflict of Interest were "non-
sense.”

He said his agency — Alaska
Broadcast Services— had a contract
with the advertising firm Murray
Bradley and Rockey to produce
radio spots whenever Its services are
requested. Porcaro said Visions had
a contract with Murray Bradley and
Rockey to promote tne fight tele-
cust. He added that Murray Bradley
and Rockey — not Vlslcns — hod
colled Alaska BroaJcast Services to
produce the radio spots.

"We ore u client of Murray Brad-
ley and Rockey, Visions retained
(the servh _s) of Murray Bradley
and Rockey, not me. They (the ad-
vertising agency) tell us exactly
wliat to do und we do it. We get paid
by them."

“If 1 were to suy to Visions, 'we’ll
give you the satellite but | want you
to give my company a lot of money,’
‘that's a conflict of interest,"” he suld.

Porcaro said Murray Bradley und
Rockey had not yet been billed for
the Visions radio spots. But he es-
timated the bill would probably be
from $150 to $200. The fee Is then to
be divided among the company's
four owners.

Porcuro lias been the executive
director of the commission since

June 96

"The Idea that there’'s any mone-
tary gain is ridiculous,” he said.
"Basically what I'm saying is ‘where
is the conflict of interest? What ad-
vantage am lgetting? "’

Porcaro repeated that he did not
make the decision for Visions to use
the state satellite. Board chairman
Stowel) Johnstone made the deci-
sion. And when a private tran-
sponder became available, Porcaro
added, It was he who made the deci-
sion for Visions to use the private
transponder instead of the state sat-
ellite. '

“ Stowell and | have talked about
this and he's treating the matter
quite routinely,” Porcaro said. "He
says he doesn't see any conflict of In-
terest. '

Johnstone Is In Portland, Ore.,
and was unavailable for comment.

"It's being absolutely over-
blown‘:' Porcaro said of news re-
ports. Ll think empty barrels make a
lot of noise. Does it merit all of this
attention... do people really care?"

Visions officials Bob Uchitel and
Bob Gould agreed with Porcaro.

"In my opinion this whole brou-
haha ... is kind of unfortunate,” said
Gould, a co-owner of Visions. "It's
kind of surprising to me that it's con-
sidered newsworthy."

Uchitel, also u co-owner of the
cable television firm, said he hud
wanted to broadcast the fight to the
entire state for free. But because of
a luck of equipment, some Bush
areas were excluded from seeing the
fight.

Uchitel said persons who uccused
Porcaro of unethical conduct were
"creating a controversy out of a pos-
itive achievement."”

"It just makes me mad to realize
people who try to do things for peo-
ple" ecu o gelling criticized, Uchi-
tel said. "The citizens haven't gotten
nind. There husn't been a complaint
from unybody except a few ... that
cull themselves lenders."”

Uchitel said he wondered why no
one complained nf"  the first Dur-
an-Leonard fight n June, which was
telecust from the state satellite In
the same fashion the recent fight
was originally proposed to be tele-
cust.

"If they slop Porcaro and people
like him, I'll tell you who'll gel hurt
— it'll &' the tuxpuyers,” Uchitel
said. "We did something in Alusku
(hat no other state had. It's so dumb.

We need more tryers and less crit-
ics.”

But Gene Deck of the Robert
Wold Co., a communications firm,
said George Shaginaw, the director
of marketing and planning for Alas-
com, told Porcaro and officials from
Visions that a private transponder
was available five days before the
fight Nov. 25.

“The decision could have been
made the night of the 20th if they
wanted to," Deck said.

Robert Wold Co. was contracted
by Vision to provide engineering ser-
vice for the fight.

Pr.caro, Uchitel and Gould said
Deck was mistaken,

"Deck is telling you something
that isn't true,” Uchitel said. “ Deck
in my opinion should keep his mouth
shut because he didn't do very good
work. We basically didn't use them
but we still had to pay them."

In a letter to a state communica-
tions official, Shaginaw said every-
one attending the meeting where
broadcast details were arranged
"agreed that the only way we could
be sure Alaska fight coverage would
be provided was by using the stute”
satellite.

MIKEPORCARO
Where’s the conflict?
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day defended_ the

r)oadj asting Commission's effort t0

ard the broadcast of Tuesd a?/

champro hrg fight between Robe to
Dura ar Ray Leonard.

Poi executrve director of
the commrssron then turned }he fa-
bles and leveled a barrage.of crifl-
cism at a stafe communications offi-
clal who pu Irclg criticized the com-
mrssrons efforts. Porcaro said the
offrcra drdnt know what he was

talking about.

g e T e
grcaro s%rg p"I take offense qo the

Posture of the r[rovernors office and
he manner that they took it.”

Porcaro was responding to state-
ments by Larry Chaplin, a tcommunj-
catjons aide for Gov. Jay Hammond,
and a handful of other piblic officials
who criticized the commission for
tentatively allowing Visions Ltd. the
use of the state-leased satellite to
proadcast the fight. They questioned
the propriety of allowing the satellite
tolig used f rcommercra puv\}aoses

But the state satellite was not
used A transponder normally used
3/ BC-TV wa% substituted “at_the
[dst mrnute to_broadcast the fight
Irve from New Orl%ans Porcaro sard
the decision to change was made
after he wag (nformed that another
one was avallable.

Chaplin, however, said other
transp nders were available to Vi-
sions prior. to_the change Tuesday.
Porcaro said Chaplin s wrong

‘Tin outraged at those state-
men[s Porcaro fumed. "They're

tal unoaIIed for. The situation
d every r{lrecause we had u

%Ie drfferent se of crrcumstances
eac And lie’s (Chaplin srttrn%
s e
about and thrn% (he shoulan't hg

Ma

commentrn about any wa?/

“U unt Tuesday mofning there
was n other way 10 bring the fignt
urpueW at he’s says simply is ot

Porcaro said he had no qualms
about being criticized by state offi-
clals. But hie wants to hear the criti-
cism _personally rather than first
read it'inthe newsﬁa pers.

Porcaro said he oreraII y was
told b AIascom offrcras Tom Jen-
sen and Georg. girnaw that the
onIy w X Vrsrons coud telecast the
sa%e i laska was by using the state

“The credipility they have on this
Is a lot more than that guy in Juneau
l1as," Porcaro said.

Visions co-owner Bob Uchitel said
his frrm would have rermbursed the
state b M)urc asrng an equal amount
of satellite time later. Anchorage Vi-
siong subscribers watched the fight
for free, as did residents in Kofze-
bue, Kodiak and a few other rural
vill: %es Persons mJuneau and Fair-
banks, however, were ¢ arged ad-
mission fees up 'to

"l Wast he onI wa
the fight to slate Was on est te
transponder,’ Porcaro said. “I said
«fine let'sdot."

"Can you imagine this fight berno
seen in Ar%entrna a an an no

being see a, uter
added. "I'm confrdent we drd the
right tiling. Our only sin is that we’re
tr mrr to serve ['d’rather serve and
e critized than sit back and take the
safe, bureaucratic wa%

F’orcaro said using the state satel-
lite would have cost the stute alxnit
STaD.

"What’s curious to me is how on
the one hand we can Ire cntrcrzed for

bern unethical... and they're send-
3a state of?rcral to New i/ea?and to
farms," he said.

orcaro was referring to W1,
"Boh" Palmer's 3/2week state-|xild
trip to Austruliu and New Zealand to

caro fends %f[)crrtr ISm
0XIng matc

roadacast

study a rrcultural rojects.Palmer
Is the Special Project Coordinator
for Hammond. State officials say
they don’t know the detals of Palm*-
&s trip. Th etrr IS costing the state

412 for arrfae and an undeter-
mined amount of expense money and
per diem pay.

“It] usts ows You he who lives in
%Igrscs houses shoufdn’t throw rocks,”

He dded Iaterthathrs commentfs
were directed af the governor’s o
fice, not at Palmer ®in any way,
shape or form."



