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THE. L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E L F T H  L E G I S L A T U R E

t R E Q U E S T
Bill/Resolution No. CS HB 546

FISCAL N O T E  

PART I

Title An Act Relating to State Contract for Professional Services

Requested bv House State Affairs DateMav IQ. 1981

II. FISCAL DETAIL
Agency Affected Department of Administration -_____________________________________________

Program Category AffectedCentralized Administration________________________________________
BRU, Program, or Subprogram(s) Affected Accounting______________________________ ____________
(Note: If more than one budget component is affected, separate linc-item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

F Y  81 FY 3 2 FY 8 3 F Y  34 F Y  3 c .FY 86

100 P E R S O N A L  SERVICES RR.3 99 4 103 111.2 120
200 T R A V E L r.L 1.1 1.2 1.3 1.4

300 C O N T R A C T U A L 288.4 52.6 56.8 61.4 66.3

400 C O M M O D I T I E S 2.0 2.2 2.3 2.5 2.7

500 E Q U I P M E N T 14.0

600 L A N D  & S T R U C T U R E S
700 G R A N T S .  CLAIMS. ET C.

m  T O T A L 393.7 151.3 163.3 176.4 190.4

F U N D I N G  (Thousands of Dollars)

G E N E R A L  F U N D 393.7 151.3 163.3 176.4 i 90.4
F E D E R A L  F U N D S

O T H E R  (Specify Fund Source)

POSITIONS

F U L L  TI M E .3 .3 0 3 0

P A R T  TI M E
T E M P O R A R Y

III. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)
Contractual

Computer Program Development:

Register Development 
Evaluation System/Form/Tracting System 
Application Form

On-line Cap $160.0

Printing of Labels 4.0

Printing of Applications 1.0

IV. D A T E -fteY 19-v 198.1

(continued)

P R E P A R E D  B Y  O pnrgp Elgee
A G E N C Y  Administration

Original: Legislative Finance 
cc: Budget and Management

PHONE 465-2250
q y  i

\



« Contractual

Procedures:
Training in procuring contracts and operating 

within new regulations 
Re-write of Existing Procedures 

Administration Code Drafts 

Administration Code Public Hearings

Advertising;

Professional Listing

Services associated with required positions -- 

phone, office space, computer terminal rental, etc.

2.4

11.0

$288.4'

$100.0
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P C -ITI0N  TITLE

Clerk Typist III

RANGE/STEP

8B

BARG. UNIT.

G
LOCATION

Juneau
TYPE OF POSITION

PFT

STAFF MONTHS 

12 J

RP No. PCN No. PRIORITY FORM 12 PAGE/LINE

TYP2 OF EXPENDITURE AMOUNT

1
PERSONAL SERVICES:
s a l a r y___________1 ,433/mo

BENEFITS • I 5 7 9

17.196
Z77TF

JUSTIFICATION:

As sole administrative support to the Accountant III and 

Accounting Clerk III this position will be responsible for 
maintaining records central over all incoming correspondence.

A substantive knowledge of documents and clerical processes is 

required to perform these duties independently. Procedures 

and directions governing work are available in manuals which 
may require considerable interpretation or extensive search to 
locate applicable guidelines. Accuracy is required, since 
work is only occasionally checked, and errors may cause sig­
nificant disruption in the work cycle and are costly and time 

consuming to correct. Independent operation of a magnetic tape 
selectric typewriter and/or regular and significant use of a 

composer system with responsibility for final proofing of con­
tent, format, and layout may be involved, especially in the 
preparation of reports of contractor's activity. Person-to- 

person contacts will involve the exchange, collection, or 
furnishing of non-routine and sensitive information requiring 
interpretation during the preparation of Regulation and Pro­

cedures for State ugencies and the public.

a g e n c y  Administration. p r o g r a m  Central ized. Adniin.istra.tivp Servteas

BRU

1 3 R E Q U E S T  F O R  N E W  
POS IT ION-

COMPONENT
F Y  8 2

Pntjo   of____ REVISED
DATE



jygyr >y.j'

POSITION TITLE
Accounting Clerk I I I

TYPE o r  POSITION

PFT
STAFF MONTHS 

12

RP No. PCN No.

T V  -.O F EXPENDITURE

1
PERSONAL SERVICES:
sa l a r y _________1,613/mo 19,356
BENEFITS .1579 3,056

AMOUNT

RANGE/STEP

1 OB
BARG. UNIT.

G
PRIORITY

LOCATION

Juneau
FORM 12 PAGE/LINE

JUSTIFICATION:

Under general supervision performs the highest level of 
clerical accounting maintenance duties involving responsi­
b il i ty  for the processing and maintenance of a variety of 
financial and statistical documents, records, ledgers arid 
procedures, for a specialized accounts maintenance function. 
This specialized function (Professional Services Contracts 
Tracking System) requires the incumbent to perform the 
following professional service contract related tasks:

1. Pre-audit a variety of expenditure and encumbrance 
documents;

2. Maintain and adjust summary ledgers, and individual 
accounts;

3. Determine l ia b i l i ty  for payments due the State (pre 
pare supporting documentation and billings for col­
lection or legal action);

4. Prepare expenditure reports derived from records of 
accounts, projects, and funds;

5. Computes ratio of expenditures; and,
6. Apply statutory provisions, and rules arid regu­

lations, in accomplishing work.

AGENCY Administration p r o g r a m  Centre l ized Administrative Services

REQUEST FOR MEW 
POSITION.

BRU
F Y  8 2

COMPONENT

Pngo. _ol.
REVISED
DATE



FOSITION TITLE

Accountant I I I
RANGE/STEP

18A
BARG. UNIT.

G
LOCATION

Juneau
TYPE OF POSITION

PFT
STAFF MONTHS. 

12

RP No. PCN No. PRIORITY FORM 12 PAGE/LINE

TYPE OF EXPENDITURE AMOUNT

PERSONAL SERVICES.
SALARY 2,640

JUSTIFICATION:

This position is needed so that fu ll 
to professional service contracts.

•time support can be given

31,680 
-570U2- CS for HB 646 require: tne State to exercise a more aggressive 

role in the solicitation, negotiation, administration and 
evaluation of professional service contracts. The incumbent 
of this position will be a contract specialist and a resource 
person to other agencies.

This position will be responsible for:

1. Administering the Professional Service Contract 
Tracking System (PSCTS) — a new computer system.

2. Reviewing ATNS and PSCS to determine compliance with 
the provisions of AS 36.98 and regulations adopted 
thereunder.

3. Preparing drafts of new materials and revisions of 
sections of the State Administrative Manual and 
regulations pertaining to professional service 
contracts.
Coordinating the PSCTS with the Professional Services 
Contractors Register — another new compute-'' system 
Advising the Commissioner of Administration and 
others in the Department of Administration on matters 
pertaining to professional contracting in general 
and on specific problem areas.
Assisting agencies in their day-to-day activities 
pertaining to the solicitation, negotiation, adminis 
tration and evaluation of professional service con­
tracts.

a g e n c y  Administration PROGRAM C .p n t r a l  i ? ed__ A d m i n i s t r a t i v e .  S e r v i c a s . -

B RU ___
F Y  8 2

1 3 R E Q U E S T  F O R  N E W  
P O S I T IO N -

COMPONENT

Pago. .of.. REVISED
DATE



FAkT II
R E Q U E S T
Bill Resolution No.__QS__LilL_5A6_

Title An Act Relating to State Contracts for PrO'?sslQM ] _ S £ D Q £ £ s _
Requested by House State Affairs Date f'av IQ lbP.l

II. FISCAL DE T A I L
Agency Affected All Ag ncies
Program Category Affected A l 1______________
BRU, Program, or Subprogram(s) Affected All* I V.HIUI..,    !'• ........ ✓ ---------------------------------- -------------- ------------------ ----- --------------------------------------------

(Note: If tore than one budget componenT is affected, separate line-item amounts and funding for 

component in the analysis section.)

-.X P E N D 1TURES (Thousands of Dollars)

each

100 PERSONAL SERVICES
2 0 0  T R A Y  FI. ..

300 C O N T R A C T U A L ________

400 COMMODITIES_______
500 EQ U I P M E N T

F Y  81

6 0 0  L A N D  k  ST R U C T U R E Slo p . r , r a n t s ,  c la im s, e tc .

F Y  8 2 F Y  8 3

____

I P.56.0 i _ 5 4 1  .6 I 1 , 0 3 5 . 8  I 1.139.4 M . *i. . . . . . . . . . . . . I I _ _ _ !_ _  I

T O T A L 856.0 541.6 1,036.8* 1 ,139.4 V , ’253~4

F U N D I N G  (Thousands of Dollars)

G E N E R A L FUND_________
FEDERAL FUNDS 
O T H E R  (Specify Fu.nd_Spurcc)

F U L L  TIME _ 

PART' 11 M E  
T E M P O R A R Y

111. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)
Advertisement

($50 per ad) x (3 ads) x (3 'apers - -  Juneau,
Anchorage, Fairbanks) x 3000 contracts 
Less ($100,000 spent this year) + (Sole Source 
Contracts - -  $100,000)

Letter of Intent and Postage 56,000
18<* x 100 x 2000 = $36,000 postage
10£ x 100 x 2000 = $20,000 printing

RFP Printing and Mailing 100,000
EST based on multi-page RFP

$856,000

IV. D A T E  I-ay 19, 1981___________ . P R E P A R E D  B Y  • George Elgee___________
A G E N C Y  Department of Administration

Original: Legislative Finance P H O N E  465-2250_________________
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33 -001 (Rev. 1 2 / 8 0 )

T H E  L E G I S L A T U R E  O F  T H E

T W E L F T H  L E G I S L A T U R E

F I S C A L N O T E

POSITIONS



T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

\ • T W E L F T H  L E G I S L A T U R E

FISCAL NQIEL

L R E Q U E S T
Rill/Resolution No. HB 546 Relating to state contracts for professional services and
Title establishing a penalty tor violation ot provisions o f  law
Requested bv State Affairs Date 5/5/81

n. FISCAL D E T A I L  
Agency Affected

•

I

•
t

Program Category Affected
BRU, Program, or Subprogram(s) Affected '
(Note: If more than one budget component is affected, separate line-itexn amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

- FY'81 F Y 8 2 F Y 8 3 ' F Y 8 4 F Y  8 5 FY:86
ino P E R S O N A L  S E RVICES 42.0
700 T R A V E L 3.0
7DO •C O N T R A C T U A L 20.0 •
400 -'• COMMODITIES i •1.0
V K T  ’ EOIJTPMENT 2.0 • •
600 L A N D  &  S T R U C T U R E S
700 G R A N T S .  CLAIMS. ETC.

T O T A L
'68,0 + inflation . • -

F U N D I N G  (Thousands of Dollars) .

G E N E R A L  F U N D 68.0

F E D E R A L  F U N D S

O T H E R  (Soecifv Fund Source)
'

- .•

POSITIONS

F U L L  T I M E
- 1 •

P A R T  T I M E
T E M P O R A R Y

III. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)

Development of a fiscal note for this b i l l  is d i f f i c u l t  i f  not impossible 
until the regulations which would be adopted by the Department of Adminis­
tration are known. During the last *. ’ months, DOTPF had approximately 300 
professional services contracts, of which 60 were processed through the 
Department of Administration.

%

We assume that the requirement for a plan contained in  AS 36.98.110(6), 
combined with a follow-up report in 36.98.140 w ill require a t  le a st 1 day 
per contract. This equals 300 days of effort, which i s  s l ig h t ly  in  
excels of one employee.

(cont'd)

IV D A T E  V 12/ 8.1________________P R E P A R E D  B Y  ^  c---- 1---
A G E N C Y  -----------------------------------

Original: Legislative Finance P H O N E  ----------------
cc: Budget and Management

Prime Sponsor (First Legislator Named)



FISCAL NOTE: HB 546 (cont'd)

ANALYSIS (cont'd)

Increased costs would also result from the necessity to  advertise more 
jobs, since a ll  in excess of $2,500 would need to be advertised a t  le a s t  
3 times in newspapers of general circulation.

This legislation would undoubtedly cause additional project expenses due 
to delay. The department's current process allows consultants to be 
selected and contracted with in an expeditious manner, while protecting 
the various public and state interest involved. The possible a dd itio n al 
expense caused by delay cannot be calculated. The p o s s ib i l i ty  of delay 
becoming very costly is materially -increased by the lack of any provision 
for emergency purchase or professional services.

Another possible expense which cannot be calculated at this time is  the 
effect of this b i l l  on AS 35.15.010(b) and AS 19.10.170 which require 
that this department contract for certain professional services. I f  
this b i l l 's  requirement that, i f  possible, the work be done by a state 
employee, is i iterpreted to effectively repeal these services, a substantial 
sum would l»e required for personnel and attendant cost fo r  various 
architects, engineers and surveyors required to perform work now done 
under professional service contracts.



F I S C A L  N O T E

I. R E Q U E S T
B i l l / R e s o l u t i o n  No. CS HB 546 __________ _________
T i t l e  An Act Relating to State Contracts for Professional Services 
R e q u e s t e d  b y______ House State Affairs__________________ Da t e  3/5/32

II. F I S C A L  D E T A I L

A g e n c y  A f f e c t e d ___________^JJ_______  ________  __________________________________________

P r o g r a m  C a t e g o r y  A f f e c t e d  A l 1__________ __________________________________________

BRU, P r o g r am ,  O r  S u b p r o g r a m ( s )  A f f e c t e d  All___________________________________

(Note: If m o r e  tha n  o n e  b u d g e t  c o m p o n e n t  is a f f e c t e d,  s e p a r a t e  l i n e - i t e m  

a m o u n t s  a n d  f u n d i n g  for e a c h  c o m p o n e n t  in the a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o ll a r s )

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FY  82 FY 83 FY 84 FY  85 F Y  86 FY 87

100 P E R S O N A L  S E R V I C E S

20 0  T R A V E L

30 0  C O N T R A C T U A L
40 0  C O M M O D I T I E S
500 E Q U I P M E N T

600 L A N D  &  S T R U C T U R E S
700 G R A N T S , C L A I M S , E T C .

250.0 270.0 291 .6 314.9 340.1 367.3

T O T A L  250.0 270.0 291.G 314.9 340.1 367.3

F U N D I N G  ( T h o u s a n d s  o f  D o l l i r s )

G E N E R A L  FUND 250.0 270.0 29! .6 314.9 340.1
F E D E R A L  FUNDS 0 0 0 0 0
O T H E R  ( S pe c i f y  S o u r c e) n (1 (1 0 0

P O S I T I O N S

F U L L  T I M E 0 0 0 0 0 0
P A R T  T I M E 0 0 0 0 0 0 .
T E M P O R A R Y n 0 0 0 0 0 .

III. A N A L Y S I S  (See F i s c a l  N o t e  P r e p a r a t i o n  I n s tr u c t i o n ,  S e c t i o n  III)

Adverti sements:

$50 per ad) x (3 ads) x (3 papers--Juneau, Anchorage,
Fairbanks) x 700 contracts less ($100,000 spent in FY 01) $215,000

RFP Printing and Mailing 
EST based on Multi-page RFP_____________________________________ __35,000

$25jyiog

IV. D A T E  M f'ch 2b, 1902 p r e p a r e d  BY George til geo
AGENCY Administration

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  P H O N E  465-2250 
cc: B u d g e t  an d  M a n a g e m e n t

P r i m e  S p o n s o r  (Fi r s t  L e g i s l a t o r  Na me d )  

33 - 0 0 1  (Rev. 12/81)



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

CS HB 546
I. R E Q U E S T

B i l l / R e s o l u t i o n  Mo.
T i t l e  An Act Re iting to State Contracts for Professional Services 
R e q u e s t e d  b y  ' House State Affairs ~  . Da t e  3/5/82

II. F I S C A L  D E T A I L  
A g e n c y  Af.fected_ Administration
P r o g r a m  C a t e g o r y  A f f u : t e d  Centralized Administration
BRU, Pr o g r a m ,  O r  S u b o r o g r a m ( s )  A f f e c t e d  Accounting 
(Note: If m o r e  tha n  cne b u d g e t  c o m p o n e n t  is a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

a m o u n t s  a n d  f u n d i n g  for e a c h  c o m p o n e n t  in the a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

F Y  82 *Y 83 FY 84 FY 85 FY 86 FY 87

100 P E R S O N A L  S E R V I C E S 67.5 72.9 78.7 84.9 91 .6 98.9
200 T R A V E L -

300 C O N T R A C T U A L 238.4 257.4 277.9 300.1 324.1 350.0
4 0 0 C O M M O D I T I E S 1-5 1 .6 1 .7 1.3 1 .9 2.0
500 E Q U I P M E N T 12.6 13.6 14.6 15.7 16.9 18.2
6 0 0 L A N D  &  S T R U C T U R E S

700 G R A N T S , C L A I M S , E T C .

T O T A L 320.0 345.5 372.9 402.5 434.5 469.1

F U N D I N G  ( T ho u s a n d s  o f  D o l l a rs )

G E N E R A L  F UND '“1 2 0 345.'!) 372.9 402.5 434.5 469.1
F E D E R A L  FUNDS 0 0 0 0 0 0 .
O T H E R  ( S pe c i f y  Source) 0 0 0 (1 0 0

.1

P O S I T I O N S

FULL TIME 
PAP.T TIME 
TEMPOj\rtHY

0
u 2 2 2 2 2

III. A N A L Y S I S  (See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n .  S e c t i o n  III)

Contractual

Computer Program Development:

Register Development
Evaluation System/Form/Tracking System
Application form
On-line Capabilities 160.0
Printing of Labels 4.0
Printing of Applications 1.0

IV. D A T E  March 26, 1032__________ p r e p a r e d  b y  George El gee
a g e n c y  Administration

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  P H O N E  465-2250__________
cc: B u d g e t  a n d  M a n a g e m e n t

Pr i m e  S p o n s o r  (First L e g i s l a t o r  Nam e d )

3 3 - 0 01  (Rev. 12/81)



Contractual

Procedures:
Training in procuring contracts and operating 

within new regulations 
Re-write of Existing Procedures 
Administration Code Drafts 
Administration Code Public Hearings

Advertising:
Professional Listing

Services associated with required positions - -  
phone, office space, computer terminal rental, etc.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

B i l l / R e s o l u t i o n  No. « H B  546_______________________________________________________

T itle  For an Act Relating to State Contracts for Professional Spn/icps. Ptr.. 
Requested by State At fairs Committee _____________ Date 3/15/8?

II. FISCAL DETAIL
Agency Affected___________________________
Program Category Affected____________________________________________________________
BRU, Program, Or Subprogram(s) Affected__________________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL
0 0 0 0 0

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

0 0 0 0 0 0

POSITIONS

FULL TIME
PART TIME
TEMPORARY n n____ -0o— u U u

III. ANALYSIS (See Fiscal Note Preparation Ins tr u c t i o n ,  S e c t i o n  III)

IV. DATE 3/15/82_________________ prepared BY C.nlnnnl Robert >). S u c k l e s

agency Deot. of Public baTely 
Original: Legislative Finance PHONE ~269-5532 ^ r >
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)
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THE LEGISLATURE

BUDGET AND AUDIT COMMITTEE

R O O M  508 

CAPITOL BUILDING 
POUCH V
JUNEAU, ALASKA 99811

907*465-3818
907-465-3870

Janu a ry  2 5 , 1982

TO:

Fran:
o'/

RE:

A l l  Members
S e n a to r A r l i s s  S tu rg u le w sk i , 
L e g i s la t i v e  Budget and A ud it

.nan

S ch o o l D i s t r i c t  Management P o l i c i e s

Recen t d is c u s s io n s  on th e  f l o o r  o f  th e  S en a te , a s  w e l l a s  a u d its  
r e le a s e d  by th e  C anm ittee , have fo cu sed  on f in a n c ia l  management p o l i c i e s  
o f  A la s k a 's  s c h o o l d i s t r i c t s .
Under A la sk a  S t a tu t e s , AS 1 4 .1 7 .0 8 1 ,  th e  L e g i s la t i v e  Budget and A ud it 
Ccrrm ittee rev iew s re q u e s ts  by s c h o o l d i s t r i c t s  t o  w aive th e  requ irem en t 
t h a t  55% o f  a  d i s t r i c t ' s  g e n e ra l o p e ra t in g  fund  be spen t on d i r e c t  
i n s t r u c t i o n a l s e rv ic e s .  S in ce  November o f  198 1 , 18 o f  A la s k a 's  52 
d i s t r i c t s  ra v e  re q u e s te d  w a iv e rs  f r a n  t h i s  req u irem en t.
A number o f  is s u e s  r e la t e d  t o  s c h o o l d i s t r i c t  f i n a n c ia l  management 
p o l i c i e s  and p ra c t ic e s  were b rough t o u t  a t  L e g is la t i v e  Budget and A ud it 
Committee h e a r in g s  on th o se  w a iv e r re q u e s ts . The Committee has asked 
th e  S ta te  B oard  o f  Educa tion  t o  re v iew  th o se  is s u e s , and in d ic a te  where 
th e  r e s p o n s ib i l i t y  l i e s  f o r  answ ering  th e  q u e s t io n s  r a is e d .
On Janu a ry  11 1 9 8 2 , th e  S ta te  Boa rd  o f  E duca tion  responded  t o  the
Comm ittee' s re q u e s t , o u t l i n in g  a program  t o  p ro v id e  r o l i c y  
recommendations o r  g u id e lin e s  f o r  th e  is s u e s  l i s t e d  he Committee.
C op ies o f  b o th  th e  Com m ittee 's l e t t e r  t o  th e  S ta te  o f  Educa tion
and th e  B o a rd 's  re sp on se  a re  a tta ch ed  f o r  y o u r re v
A ttachments

DBTB JAN 2 7



On November . 9 and. 10, the Legislaf Lva Budget and Audit Cw*.._ittee reviewed 
the requests  fo r  waivers submitted by school d i s t r i c t s  under AS 14.17.081. 
In  accordance w ith th a t s ta tu te ,  th is  Committee took ac tion  to  recommend 
to  the -S tate Board of Education th a t waivers be approved fo r the following 
d i s t r i c t s :

Bering S t r a i t  School D is tr ic t  
Copper River School D is tr ic t  
Galena C ity School D is tr ic t.
The Lake and Peninsula School D is t r ic t
Lower Kuskokwim School D is t r ic t  ........

. Lower Yukon School D is tr ic t  
. . North Slope Borough School D is t r ic t

Northwest A rc tic  School D is t r ic t  .......  .... - - ........... ........................................
R a ilb u lt School D is tr ic t
S t. Mary's School D is t r ic t  Cv.. •

... Southwest Region S c h o o l s - .£4*"
Yakutat C ity  School D is t r ic t  s ’• •• •
Yukon P la ts  School D is tr ic t  ..... ’ * I . . . ' ,

.- Yukon Koyukuk School D is t r ic t  ..........  Xr.r0--::.. ■■

The recommendation th a t these waiver requests  be approved does not 
s ig n ify  th a t  the  Committee approved of a l l  school d i s t r i c t s '  budgeting 
p ra c tic e s  or e f fo r ts  to comply with AS 14.17.081. While most d i s t r i c t s  
appear to be making an earnest e f fo r t  to  meet the 55Z in s tru c tio n a l 
exnenditure requirem ent, Co^miittee members expressed concern ovor the 
budgeting p ra c tic e s  of sp e c if ic  d i s t r i c t s .  However, the Committee f e l t  
th a t ,  o v e ra ll , i t  was more Important to maintain ex is tin g  programs than 
penalize  d i s t r i c t s ,  during the curren t school year, fo r l a s t  y e a r 's  
ac tio n s .

In ad d itio n , there  appear to be inconsistenc ies  in  the method of accounting 
fo r  " in s tru c tio n a l"  as opposed to "n o n -in struc tlo na l"  expenditures.



Lack of uniform ity  in: tficTtreatment of sp ec ia l revenue funds, teacher 
hous i ng su b sid ies ; and-sor'on, lead  to  d iffe ren ces  in  what is .in c lu d ed  in  
.th e .^ in s ta ^ t io n a ^ ^  component;• of each d i s t r i c t .1 a budget ; : "

Several' d i s t r i c t s :questiSaed the fa irn e ss :rof the Departraaat o f . Education 's 
regu1a tio n a :d e fin in g  in s tru e tio n a l and n o n -in a tru c tio n a l budget item s.
One1area o f  :rcohcern TOa^in.J&e.'-specific " accounting of school p rin c ip a ls  7~ 

:asJnoi^diist3^tional;;..BOM x:d la t r ic t : :.spokaaman saw p rin c ip a ls  as h av in g "  
p rim arily  * program support function , . which would otherw ise be considered 
as an " in s tru c tio n a l"  a c t iv i ty .  • Another major concern was the regulatory  
d e f in it io n  o f a  d i s t r i c t ' s  expenditure as being lim ited  only to the 
d i s t r i c t s ,  genural o p a ra tin g fu n d .' Thus, sp ec ia l revenue.funds (prim arily  
fe d e ra lly  funded programs such as Indian Education Act programs or PL874 
payments) which, may be used to provide d ir e c t  in struc tio na l, se rv ices  are 
not considered. • F u rth e r, any tra n s fe r  of general operating funds to 
sp ec ia l revenue funds a re  considered as a "non -ina truc tional"  use o:l 
funds, no m atter how th a t money i s  eventually  used. F in a lly , the inclusion  
of lo c a l o r  d ire c t fed e ra l funding under AS' 14.17.081 as oppoaed to 
lim itin g  the  an a ly sis  of compliance w ith the  55Z spending lev e l only to 
s ta te  funds was questioned*. .

The commitment of a  la rg e ,, and growing, po rtion  of school d i s t r i c t  funds 
to operations and maintenance (O&M) expenses c o n f lic ts  w ith the d es ire  
to increase  in s tru c tio n a l spending. The question of the re la t io n  between 
O&M c o s ts , in s tru c tio n a l costs  and the a b i l i ty  to fund both tyr>«*a of 
program expenditures needs to bo addressed. This i s  e sp ec ia lly  c r i t i c a l  
in  those d i s t r i c t s  w ith sm all, widely d ispersed school s i t e s .  For these 
d i s t r i c t s ,  Increased educational opportun ities leads to expanded f a c i l i t i e s  
lower p u p il/teach e r r a t io s ,  lower numbers of students per room, and 
growing per student O&M c o s ts .

The com plexities and am biguities surrounding th% funding and management 
of education in  general, and the Implementation of AS 14.17.081 in  
p a r t ic u la r ,  r a is e  a number of po licy  questionst th a t must be reso lved .
To th is  end, the Committee i s  requesting  the S ta te  Board of Education to 
determine where the re sp o n s ib il i ty  l i e s  fo r developing and Implementing 
p o lic ie s  in  severa l issue  a reas . The Board i s  requested to id e n tify  
whether sp e c if ic  issu es  can, or shoold, be resolved a t  the lo c a l, s ta te  
departm ental, Board of Education or L eg isla tiv e  le v e ls . -■ .........

The issu e  areas in  which the Board is  requested to provide d ire c tio n  are 
l i s te d  below, w ith examples of the types of questions th a t came before 
the Committee.

—Teacher Housing

Questions include how subsidies for teacher housing are  to be 
accounted fo r; uniform ity in  accounting under AS 14.17.081; 
d ire c t provision of housing vs. subsid izing  oalary le v e ls .



Comparative le v e ls  of. area. d i f f e r e n t ia ls ;  e f f e c t o f ; a re a "— ~  

in  r e la t io n  to  'ac tu a l, costa  o f  e d u c a t ^ a ^ M ^ ^ ' i '  
s " a rv ic M ;jT d iff tt^ tia la '.fo r  ;,,overhead,' or O&M coats- v s . se rv ice  •;
co sts

^ r r rC o a A a ^ o f^ M a n d a to ry  T m p r o v m m ta

".■•i.:.": Accounting o f unavoidable, mandatory c o s ts , such as s ta te  code ' '  
improvement o rd e rs , under AS 14.17.081; a l te rn a te  mechanisms 

funding mandatory, . unbudgeted .Improvements costs* .

—Maintenance Planning and Budgeting : : v i . r'.TrW •• .:■?/

....... A b ility  o f d i s t r i c t s  to  develop maintenance p lans; a b i l i ty  to
budget for;m aintenance v is -a -v is  the foundation program and AS

• 14.17.081; equ ity  in  funding or reimbursement fo r  Improvements
• ■ co s ts  between REAA’a and incorporated d i s t r i c t s .

—"C reative" Accounting P rac tices

Uniformity of accounting p ra c tic e s ; need fo r  standard iza tion  
or gu idelines on f i s c a l  management and p ra c tic e s ; accounting 
fo r  and use of in te r e s t  received on various school d i s t r i c t  funds.

—C ontracting Procedures

Standards or board review, n o tif ic a t io n , inc lusion  of de ta iled , 
scopa-of-serv icea , com petition, c o n f l ic t -o f - in te r e s t  in  
g ranting  or obtaining co n tra c ts .

—D efin ition , of In s tru c tio n a l C o sts- •
 —  *' ", ■**.*.• •.t ; : . i **.. ’ v» . ...............    . - . . . . .  ^  . * . . . . . . .  ... 'v.'.v.*:?.*, • •* .• • . •

Keview of reg u la tio n s  defin ing  in s tru c tio n a l and u o n -in s tru c tio n a l 
budget components, e sp ec ia lly  c la s s i f ic a t io n  of supervisory

  support and sp ec ia l revenue funds; inc lusion  of lo c a l source
‘. revenues w ith in  the 55Z lim it  under AS 14.17.081, and changes 

in  accounting p rac tic e s  necessary to separate expenditures of 
s ta te  and lo ca l funds.

—C apital v s. Program Costs

R elation of c a p ita l  construction  programs to program budgets, 
e sp ec ia lly  fu tu re  O&M c o s ts ; re sp o n s ib ility  fo r c a p ita l  
planning, budgeting and constru c tion ; student enrollm ent per 
f a c i l i ty  -  minimum lev e ls  v s . complete K-12 f a c i l i t i e s  in  each 
v illa g e ;



E f f e c t  o f ;  BIAr s c h bolay'on.O & H . b u d g e t s ;  e f f e c t l o f B I A : : B ch661gr onffa  
E-'^ ^ ^ T?~7;c a p i t a r  im p ro v e m e n ts  •• b u d g e t  a  an d  l e g i s l a t i v e  a p p r o p r i a t i o n s ;

o p t i o n s  o f  S t a t  air l i i  ■ r e s p o n a  a -  t o / c o s t a  o f . t a k i n g  - o v g g :; .B I A i^ |^ J S =

:^!aMnary"j'*"tha: ConmiittiBa"would. s in ce re ly ’; appreciate"; the Stotia Board of 
Education b e a t i f y i n g  thaquea^ ions th a t , need to be answered, w ithin. eackAv 

. issueTOTM,"; aiad_ id en tify in g  where toe re sp o n s ib ility , l i e s  for. developing 
those answers.....While the Committee d id 'n o t specify  a. time fram e-for. . 
requesting  the. B oard 's response, X would encourage the  Board to t r e a t  iV ”. 
th is -re q u e s t as i\ p r io r i ty .  An early  response would give the L eg isla tu re  
a chance to  begin, work on po licy  iaauas th a t  to e  Board id e n t i f ie s  as V; 3j;: 
le g is la t iv e  r e s p o n s ib i l i t ie s ,  and allow lo c a l d i s t r i c t s  to  begin work on 
sub jec ts  w ith in  th e ir .a r e a  of re sp o n s ib ili ty  ea rly  in  the budget cycle V 
fo r the. 1982-83 school y e a r . •:•••  . —•

S i n c e r e l y , v " . f - ; v- v:’v.r

/- y '

Senator A rlis s  Sturgulpwskl, Chairman 
L eg is la tiv e  Budget and Audit Committee

cci A ll Members, S ta te  Board of Education 
" A l l  School D is t r ic t  Superintendents 
^ M arshall. L. Lind, Commiasioner.
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D EPA R T M EN T  OF EDUCATION

S T A T E  B O A R D  O F  E D U C A T I O N

JAY S. HAMMOND, GOVERNOR

January 11, 19S2

The Honorable Arliss Sturgulewski 
Chairman, Legislative Budget & Audit 

Committee 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Senator Sturgulewski:

"This letter is written in response to your December 11, 1981, letter to me 
regarding the need for the State Board of Education to provide direction in 
several issue areas as specified.

On December 15, 1981, a le tter was drafted to seven individuals in the 
state, representing a broad base of expertise and perspectives, requesting 
their participation in a study group established by the State Board to 
analyze areas of fiscal accounting and management, technical and broad 
policy questions needing action. In addition to these individuals, the 
study group included Department of Education personnel and three State 
Board members.

This group met in Anchorage on January 7 and 8, and the following actions and 
recommendations had unanimous support by this group:

1. Local school board policies regarding fiscal management:

(a) Local school boards must have fiscal management policies.

(b) A specified l i s t  of areas local school boards need in their 
policy manuals will be developed and presented to the State 
Board at its  February 18-19, 1982, meeting in Juneau.

(c) Guidelines (cookbook approach for suggested policies) w ill be 
developed and presented to the State Board by March or April.

(d) The 1982 audit or local school districts by independent 
auditors will include an examination and review of policies 
already in place and those lacking, and these will be speci­
fied in their management letters.
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(e) The Association of Alaska School Boards, following tr.is 
identification of needed policies, w ill hold regional work­
shops throughout the state to assist school boards in the 
development of policy. This effort w ill be completed by 
October/November of 1982.

(f)  I f  local school boards do not have policies developed and 
implemented by the 1983 audit, i t  was unanimously agreed
by this study group that no protection should be afforded to 
them and punitive action in itia ted . This action, by regu­
lation development, w ill be promulgated by the State Board of 
Education.

I t  is also urged by this study group that some of these 
requirement dates be changed so that all fiscal matters do 
not fa l l  due during the same cycle. School board policy 
development might be an area that could more thoroughly be 
examined by auditors when they are not under the pressures 
of the fiscal year audits.

(g) A subcommittee of this study group was formed consisting of a 
certified public accountant, Jim Altman; local school d istr ic t 
business managers, Ron Wesley, Nat Cole, and Marilyn Pederson; 
Director of Western Regional Resource Center, Richard Hazen; 
school d is tr ic t  controller, Guy B e llv i l le ;  Executive Secretary 
of the Association of Alaska School Boards, Bob Greene- and 
Department of Education, Marilou Madden. This subcommittee 
w ill meet before the February meeting of the State Board of 
Education to address the following:

(1) Areas in which policies for fiseal/adrnin*' trative pro­
cedures need to be developed and adopted by local boards 
(e.g., contracting, purchasing, board/Superintendent 
remuneration, etc.)

(2) Criteria for board policy which would allow expenditures 
to be audited in conformance with board policy.

(3) Recommendations for state policy concerning transfer of 
funds between operating and capital accounts.

(4) Procedures for uniformity in coding and reporting expendi­
tures through d istr ic t policies defining d istrict budget 
process, budget revision process, and restrictions 
and/or procedures applicable to budgetary controls over 
allocation of expenditures within and between functions.

(5) All conclusions of this group w ill be communicated to the 
fu ll  study group pric^ to the February meeting of the 
State Board.
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?. The Alaska Association of School Administrators (AASA) w ill  intro­
duce a planned approach to inservice training of administrators 
regarding administrative procedures for implementing the fiscal 
management policies of their local school districts at their 1982 
Fall Conference and w ill complete this training by October* 1983.

3. The Department of Education w ill provide the State Board with
information on a plan for preventative maintenance in local school
districts at the February meeting of the Board. Future legislative 
action may be forthcoming following this presentation.

4. Definition of Instructional Costs:

(a) Examination by the State Board of the repeal of the 55% law, 
and alternatives possible to address the dollars being spent 
for instruction.

(b) Examination by the State Board of expanding the areas included
in the present 55% r  nations.

(c) The Department of Education w ill prepare information on
the controversial areas presently excluded from the 55% 
regulations (e.g., teacher housing, principals, etc.) and 
w ill present this to the State Board for development of a 
policy decision at the February meeting.

(d) An analysis by the Department of Education testing the
55% issue with the inclusion of other revenues (e.g., local
funds, PL-874, federal dollars, etc.) w ill be presented to
the State Board at their February meeting.

I hope that this synopsis of our actions to date gives you assurance that we 
are moving in a timely manner with regard to the concerns expressed by the 
Rural Education Attendance Area's Oversite and the Budget and Audit Committees. 
I t  was the unanimous opinicn of the study group that every opportunity
should be afforded local school boards to "get their own house in order"
which is consistent with the State Board of Education's policy supporting 
local control. There is a strong commitment by the Association of Alaska 
School Boards to assume this responsibility.

I f  you have any questions, I hope you w ill always feel free to call and there 
is, of course, a most welcome invitation to attend and participate in our 
State Board of Education meetings.

Sincerely,
/

Vincent h'. Casey, President —
State Board of Education

cc: Members, State Board of Education
Marshall L. Lind, Commissioner 
Members, Fiscal Study Group
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  J a n u a r y  2 1 ,  1 9 8 2

SUBJECT: C o n t r a c t s  f o r  p r o f e s s i o n a l  s e r v i c e s
(CSHB 5 4 6 )

TO: R e p r e s e n t a t i v e  R ay  H . M e t c a l f e
C h a irm a n , H ou se  S t a t e  A f f a i r s  C om m itte e

FROM: Thomas A. S o f o / ; , ^
L e g i s l a t i v e  C ou n se l

T h is  o f f i e :  h a s  p r e p a r e d  i n  f i n a l  t h e  e n c lo s e d  C om m itte e  
S u b s t i t u t e  f o r  HB 5 4 6  b a s e d  on  th e  d r a f t  p r e p a r e d  b y  th e  
D e p a r tm e n t o f  Law . S in c e  th e  r e q u e s t  f o r  th e  c o m m it te e  
s u b s t i t u t e  i n d i c a t e s  t h a t  th e  c o m m it te e  h a s  a l r e a d y  p a s s e d  
t h i s  b i l l  o u t ,  t h i s  o f f i c e  d id  n o t  a t t e m p t  t o  r e v i s e  th e  
t e x t  s u p p l i e d .  T h is  b i l l ,  h o w e v e r , r a i s e s  n um e rou s  
q u e s t i o n s  c o n c e r n in g  th e  a p p l i c a t i o n  o f  th e  new c h a p t e r  as 
w e l l  a s  t h e  n eed  f o r  f u r t h e r  am endm ents w i t h i n  th e  A la s k a  
S t a t u t e s  t h a t  s h o u ld  be c o n s id e r e d  b e f o r e  f i n a l  a c t i o n  on 
t h i s  b i l l .  T f  y o u  o r  y o u r  s t a f f  w o u ld  c a r e  t o  r e v ie w  some 
o f  t h o s e  p r o b le m s ,  I  w ou ld  be h a p p y  t o  d i s c u s s  them  f u r t h e r  
w i t h  y o u  a t  y o u r  c o n v e n ie n c e .
TAS : 1 j b
E n c lo s u r e

REC'O ja n  2  2  1982



S . R .  10113 

■P. OtP^y UMi
Fairbanks, Alaska 99701

i l m j x ®  s w a T i T O i i

F e b r u a r y  24, 1982 

R e p .  R a y  Metcalfe

C h a i r m a n ,  H o u s e  State Affairs C o m m i t t e e  

State H o u s e  of R e p r e s e n t a t i v e s  

P o u c h  V

J u n e a u ,  A K  99811

D e a r  R e p .  Metcalfe:

T h e  F a i r b a n k s  Society of Professional L a n d  S u r v e y o r s  ( F S P L S )  m e t  o n  

F e b r u a r y  23, 1982 a n d  d i s c u s s e d  H B  612 a n d  H B  546. W e  are  a pp alled at the 

revisions that w e r e  m a d e  to H B  612 l a n g u a g e  after it w a s  grafted to the Legislative 

R e f o r m  Bill ( H B  546) . T h e  addition of p r o v i si o n s  for u s e  of competitive b i d d i n g  

p r o c e d u r e s  as an optional m e t h o d  of selecting contractors for E n g i n e e r i n g ,  

Architectural, a n d  L a n d  S u r v e y i n g  services r e v e r s e s  the intent a n d  m e a n i n g  of 

H B  612 a s  originally written.

W e  h a v e  n o  p r o b l e m  w i t h  the b u l k  of H B  546, e x c e p t  that p a g e  o n e  deals 

wi t h  construction, a n d  is not g e r m a i n e  to professional contracts. W e  are a d a m a n t l y  

o p p o s e d  to p a s s u g e  of this bill w ith the l a n g u u g e  c o n t a i n e d  o n  p a g e  7, c o n c e r n i n g  

competitive b i d d i n g .  W e  d o  not believe the public interest is s e r v e d  - in fact, 

cost of administration is potentially m u c h  h i g h e r ,  s h o u l d  state a g e n c i e s  a d o p t  

s u c h  p r o c e d u r e s .

W e  r e q u e s t  u rational? for the competitive b i d d i n g  revisions to H B  546 

f r o m  the legislator o r  legislators w h o  initiuted t h e m .

Ref: H B  612 ai.d H B  546

Respectfully s u b m  itted,

Neil E k l u n d  

P r e s i d e n t , FS>'bS

N E / s k k





F r a n k  P ’J.a-vin

m b u d . s m a n

Reply to:

State of Alaska

May 14, 1981

□ 840 K Street, Room 203
Anchorage, Alaska 99501 
(907) 276-4011

TO: Rep. Mike Miller, Chairman 
and Members 

House State Affairs Coniniittee

□ Pouch wo
Juneau, Alaska 99811 
(907) 465-4970

FROM: Frank Flavin

□ P.O. Box 74358
Fairbanks, Alaska 99737 
(907) 452-4001

SUBJECT: HB 546 — PROFESSIOHL SERVICES CONTRACTS

On March 27, 1981, I issued Special Report 81-3, Proper Use of Professional 
Services Contracts, which explained problems with the current system in the 
Executive Branch and recommended possible solutions for legislative con­
sideration. HB 546, by the State Affairs Committee by request, resulted 
from this Special Report.

Following a preliminary hearing by your committee on the b i l l ,  the admin­
istration prepared a proposed committee substitute. We have used this 
proposed CS as a mark-up b il l  to integrate its language with some sections 
in the original HB 546. The proposed CS mirrors HB 156, the legislative 
contracting b ill  which recently passed the House, with some notable 
exceptions.

Below are our suggested changes to the proposed committee substitute and 
attached is o^r proposed committee substi jte which incorporates these 
changes.

> reposed Changes to Proposed CS HB 546 (Administration) 

page 1 t i t le  change

line 10 change in chapter t i t le

line 12 insert "professional"

line 16 add language in HB 156 re written justification

line 18 rid language in HB 156 re less than $5,000

line 20 insert sections from HB 546 re contractors register 
and solicitation of services

line 20 renumber

line 22 delete "solicitation" and insert "request for proposals"

line 24 delete "Solicitations to" and insert "Proposals from"
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page 2

page 3

ine 25 delete "extended" and insert "solicited"

ine 26 delete "Solicitations to" and insert "Proposals from"

ine 27 delete "extended" and insert "solicited"

ine 27 - 31 delete language beginning with "Formal advertising .

ine 1 renumber and delete "solicitation of services" and
insert "request for proposals"

ine 5 delete "solicitation for services" and insert "request 
for proposals"

ine 7 delete "of administration"

ine 8 delete "of administration"

ine 13 delete "of administration"

ine 17 delete "or by a municipality"

ine 18 delete "solicitation" and insert "request for proposals"

ine 20 delete "solicitation" and insert "request for proposals"

ine 23 delete "of administration"

ine 5 insert sections from HB 546 re monitoring and evaluatid'; 
of contracts

ine 8 delete "request for services" and insert "request for 
proposals"

ine 9 delete "requests for services" and insert "a request for 
proposals"

ine 10 delete section and replace with section from HB 546 
re APA regulations

nsert section from HB 546 to include definitions

nsert section from HB 546 to include penalty

nsert section fro..i HB 546 to include effective date
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5/14/81 by the Ombudsman

IN THE HOUSE BY STATE AFFAIRS
COMMITTEE BY REQUEST

CS for HOUSE BILL 546 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act re.ating to state contracts for professional

services and establishing a penalty for violation of

provisions of law relating to professional service 

contracts; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

*Section 1. AS 36 is amended by adding a new chapter to read:

CHAPTER 98. PROFESSIONAL SERVICES CONTRACTS.

Sec. 36.98.010. APPLICATION. This chapter applies to contracts 

for professional services iJ be provided to a state agency unless

(1) the total amount of a contract or contracts awarded to

i. t i?a person in a 12-month period does not exceed $5,000;
' C —

(2) the contract is an employment contract for services to 

be performed under direct supervision regardless of ir«i existence of 

an einployer-employee relationship and a written justification signed 

by the person responsible for awarding the contract is filed with 

the commissioner;

(3) the contract is for construction, repair, or maintenance 

of a structure and does not exceed $5,000; or

(4) the contract is lwarded based on competitive bids 

obtained under the competitive bid procedure provided in AS 37.05.230.

Sec. 36.98.020. PROFESSIONAL SERVICES CONTRACTORS REGISTER, (a)

A person who desires to provide professional services to a c ie 

agency shall submit to the commissioner a statement- of qualifications 

and performance data, and any other information which the commissioner,
i

by regulation, may require. \  ,y , : 1 • r
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(b) The commissioner may at any time require the person to revise 

the statement of qualifications and performance data, or any other 

information, submitted by the person i f  the commissioner believes 

that the credentials or record of experience r'< trie person have 

materially changed since the last f il in g  by the person, yj

Sec. 3G.98.030. SOLICITATION OF SERVICES, (a) When a state

agency proposes to enter into a contract for professional services,^ .,^L, 

the agency shall give public notice of the professional services 

contract. At least 30 days before the date on which the agency expects 

to enter into the contract for professional services i t  shall give 

notice by publication at least three times in one or more newspapers 

in general circulation in the state of

(1) a general description of the proposed project for which 

the agency is seeking professional services; and

(2) the procedure by which a person interested in tin. pro­

fessional services contract may apply to the agency for consideration 

for the contract.

(b) In addition to complying with the publication requirements of

(a) of this section, when a state agency proposes to enter into a 

contract for professional services i t  shall

(1) review the register of professional services contractors 

maintained by the commissioner under AS 36.98.020; and

(2) provide a request for proposals for the proposed pro­

fessional services contract to each prospective contractor which, after 

review of the register of professional set /ices contractors under (1) 

of this subsection, the agency finds is qualified for consideration for 

the contract.

(c) A formal written request for proposals must be extended to a 

sufficient number of providers of the required services to assure that 

public interest in competition is adequately served. Proposals from 

at least six firms shall be solicited for contracts in excess of 

$100,000 i f  the expertise required is widely available. Proposals

- 2 -



from at least three firms shall be solicited for contracts of less than 

$100,000 i f  the expertise required is widely available.

(d) A request for proposals need not be extended i f

(1) there is a single source of the expertise or knowledge 

required or i f  one person or firm can clearly perform the required 

tasks more satisfactorily because of the person's or firm's prior 

work; however, this exemption from a request for proposals applies 

only when the head of the state agency has submitted a written request 

to the commissioner which details the reasons for the exemption and the
o

commissioner or his designee has authorized the state agency to enter 

contract negotiations with the single source;

(2) the services required are professional services which 

may, by law or regulation, be performed only by a person licensed to 

perform the service;

(3) the commissioner determines that public necessity will 

not permit delay incident to preparation of formal solicitations and 

evaluation of responses; or

(4) the service is to be provided by an agency or department 

of ti e state government.

(c) A request for proposals should be designed to demonstrate that 

the proposed work represents a sound approach to an important public 

task. A request for proposals should be self-contained and written 

with care and thoroughness.

(d) Unless the contract is for services exempt under AS 36.98.010 

a contract must be submitted to the commissioner for review and 

approval and, i f  approved, is effective from the date of such approval.

Sec. 36.98.040. AWARD OF CONTRACT, (a) I f  a contract is made by 

a board or commission, execution of the contract on behalf of the 

board or commission must be authorized by a majority vote of the full 

membership of the board or commission. The contract must be executed 

by the provider of the service and the project director, be approved
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by the commissioner or deputy commissioner of the contracting agency, 

the commissioner or his designee, and be approved as to form by the 

attorney general. v !L»J \0 0 ,o£»o u-0

(b) A contract awarded under this section shall contain the amount 

of the contract stated on its  f ir s t  page.

Sec. 36.98.050. CONTRACT ADMINj'TRATION. (a) When a state agency 

has entered into a professional services contract, the agency is

responsible for the diligent administration and monitoring of the

performance of the provisions of the contract.

(b) When a professional services contract has been completed, the 

state agency shall evaluate the performance of the contractor under the 

contract and shall report on and evaluate the use of the final product 

of the professional services contract. A cop„ of the report and 

evaluations prepared under this subsection shall be transmitted to 

the commissioner, and shall be retained by tne commissioner for as 

long as he is required to maintain copies of completed contracts.

Sec. 36.98.060. FILING. A copy of each contract must be filed 

with the Department of Administration and the contracting agency, and 

is open for public inspection. The request for proposals and each 

response submitted musi be attached to the filed copy unless the

contract is one in which a request for proposals is not required.

Sec. 36.98.070. CONTRACT PROCEDURES. The commissioner shall, by 

regulation adopted in accordance with the Administrative Pro ;edure Act 

(AS 44.62), establish the manner and form by which state professional 

services contracts shall be prepared and processed.

Sec. 36.98.080. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of administration;

(2) "professional services contract" means a contract for 

professional, technical, or consultant's services which are predomin­

antly intellectual in character and which

(A) include analysis, evaluation, prediction, planning 

or recommendation; and

(B) result in the production of a report or the 

completion of a task;
-4-
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(3) "public necessity" means an urgent public ne ;d which could not 

have been ant i c ipated or forseen; the term also includes emergency 

situations when work is necessary to protect l i fe  or property;

(4) "state agency" means a department, institution, board, 

commission, division, or other administrative unit of the executive 

branch of state government; the term does not include the University of 

Alaska.

*Section 2. AS 39.25.160 is amended by adding a new subsection to read:

( i)  A person may not enter into a professional services contract 

on behalf of a state agency in violation of the provisions of AS 36.98. 

♦Section 3. This Act takes effect July 1, 1981.

-5-
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^ l a s k a  j& t a t e  l e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t iv e s

PREVIOUS ACTION ON HB 546

Official Business

March 3 - today

Pouch V 
State Capitol 

Juneau, Alaska 99811

Representative Fanning, having reviewed the f i le  on HB 612, is 
ready to offer amendments to the current b i l l .  However, the current b il l  
has already been "passed out" of committee so you may need to rescind that 
action before amending i t  again.

February 10

Tom Sofo's version #1 was adopted as the CS and the b ill  was signed 
out of committee contingent on review of f i le  on HB 612.
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JwU-alMGlI J. l>-V UI

IN THE HOUSE BY STATE AFFAIRS
COMMITTEE BY REC ESI

CS for HOUSE BILL j>5£- 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to state contracts for professional

services^and establishing a penalty for violation 

of provisions of law relating to professional 

services contracts'^

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 36 is amended by adding a new chapter to read:

CHAPTER 98. PROFESSIONAL SERVICES CONTRACTS.

Sec. 36.98.010. APPLICATION. This chapter applies to contracts for 

professional services to be provided to a state agency„j|unless the total 

amount of the contract or contracts awarded to a person in a 12-month 

period does not exceed $5,000^

Sec. 36.98.020. PROFESSIONAL SERVICES CONTRACTORS REGISTER. A person 

who desires to provide professional services to a state agency shall 

submit to the commissioner an application to be placed on the professional 

services register.

Stc. 36.98.030. SOLICITATION OF SERVICES, (a) When a state agency 

proposes to enter into a contract for professional services, the agency 

shall

(1) review the register of professional services contractors 

maintained by the commissioner under AS 36.98.020; and

(2) provide to each prospective contractor

(A) a general description of the proposed'project for 

which the agency is seeking professional services; and

(B) the procedure by which a person interested ir 1 -e 

professional services contract may apply to the agency for considers, on 

for the contract.
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Formal advertising in a medium which will reasonably bring the 
solicitation to the attention of persons able to provide the required 
service may be substituted for or used jo intly  with direct solicitation 
of services. Advertising, i f  used, shall consist o f :

(b) F̂n addition to complying with the reqjirements of (a) of this 

subsection, when a state agency proposes to enter into a contract for 

professional services, the agency shall give at least 30 days prior 

public notice. This notice, by publication at least three times in one 

or more newspapers in general circulation in the state, shall consist of]

(1) a general description of the proposed project for 

which the agency is seeking professional services; and

(2) the procedure by which a person interested in the 

professional services contract may apply to the agency for consideration 

for the contract.

(c) A solicitation of services need not be extended i f

(1) there is a single source of the expertise or knowledge 

required or i f  one person or firm can clearly perform the required tasks 

more satisfactorily because of the person's or firm's prior work; 

however, this exemption from a solicitation of services applies only 

when the head of the state agency has submitted a written request to 

the commissioner which details the reasons for the exemption and the 

commissioner or his designee has authorized the state agency to enter 

contract negotiations with the single source;

(2) the services required are professional services which 

may, by law or regulation, be performed only by a person licensed to 

perform the service;

(3) the commissioner determines that public necessity will 

not permit delay incident to preparation of formal solicitations and 

evaluation of responses; or

(4; the service is to be provided by an agency or department 

of the|"state| government.

(d) Unless the contract is for services exempt under AS 36.98.010 

a contract must he submitted to the commissioner for review and 

approval and, i '  approved, is effective from the date of such apnroval.
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Sec. 36.98.040. AWARD OF CONTRACT. I f  a contract is made by a board 

or commission, execution of the contract on behalf of the board or 

commission must be authorized by a majority vote of the fu ll membership 

of the board or commission. The contract must, be executed by the 

provider of the service and the project director, be approved by the 

commissioner or deputy commissioner of the contracting agency, the 

commissioner or his designee, and be approved as to form by the attorney 

general.

Sec. 36.98.050. CONTRACT ADMINISTRATION, (a) When a state agency 

has entered into a professional services contract, the agency is 

responsible for the diligent administration and monitoring of the 

performance of the provisions of the contract.

(b) When a professional services contract has been completed, the 

state agency shall evaluate the performance of the contractor under 

the contrac^^and shall report on and evaluate the use of the final 

product of the professional services contract?] A copy of thejreport 

and]evaluation!]prepared under this subsection shall be transmitted 

to the commissioner, and shall be retained by the commissioner.

Sec. 36.98.060. FILING. A copy of each contract must be filed with 

the contracting agency, and is open for public inspection. The request 

for proposals and each response submitted must be attached to the 

filed copy unless the contract is one in which a request for proposals 

is not required.

Sec. 36.98.070. CONTRACT PROCEDURES. The commissioner shall, by 

regulation^adopted in accordance with the Administrative Procedure Act 

(AS 44.62 ̂ e sta b lish  the manner and form by which state professional 

services contracts s la ll be prepared and processed.

Sec. 36.98.080. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of administration^ 
or his designee:

-3-



(2) "professional services contract" means a contract for 

professional, technical, artistic, or consultant's services which are 

predominantly intellectual in character and which

(A) include analysis, evaluation, prediction, planning 

or recommendation; and

(B) result in the production of a report or the

completion of a task; the term does not include skilled tradesmen such

as carpenters, electricians, and plumbers.

(3) "public necessity" means ân urgentjpublic need which 

could not have been reasonably anticipated or foreseen; the lerm also 

includes emergency situations when work is necessary to protect l i fe  or 

property;

(4) "state agency" means a department, institution, board, 

commission, division, or other administrative unit of the executive branch 

of state government; the term does not include the University of Alaska.

fsec. 36.98.090. PENALTY. An appointing authority may discipline, 

reprimand, put on probation, demote, suspend or discharge a state 

employee found to have violated a provision of this chapter?)

\JSection 2. AS 39.25.160 is amended by adding a new subsection to read:

( i )  A person may not enter into a professional services contract

on behalf of a state agency in violation of the provisions of AS 36.98]

-4-
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ST-*TE OF ALASKA
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

P O L I C Y  A N D  P R O C E D U R E S

P & P N o .
28-8000

P .O .

OFEffactiv. Oat*
March 26, 1981

defection of Professional and 
Specialty Services Contractors

S u p t r t a d a t  P & P No .  
10-0006

rVCTTHV

Ooted

10/1/78

D I V I S I O N  Support
Services

s e c t i o n  contracts 
______ Administration

C H A P T E R  T IT L E

Procedure

1.0 PURPOSE

1.1 To promulgate standard departmental procedures for the selection of Contractors 
to provide exempt professional or specialty services.

2.0 POLICY

2.1 To select Contractors for exempt professional and speciality services in an 
objective manner which is documented and results in the use of the most 
qualified Contractor consistent with sound financial practices.

3.0 DISTRIBUTION

3.1 All holders of the Policy and Procedures Manual.

4.0 DEFINITIONS

4.1 Professional/Specialty Services - Services rendered by a Contractor that require 
specialized knowledge and training to perform, often through long and intensive 
academic preparation. The term includes artistic abilities, but not manual 
skills. Services are not limited to those requiring professional licensing 
under State Law.

4.2 Exempt Services - Professional and specialty services specifically related tc 
the planning, design or construction of a capital project, for which the Depart­
ment of Transportation and Public Facilities (D0T/PF) has contracting authority 
under Alaska Statute and/or by Agreement with the Department of Administration 
(D0A), to include the following examples:

Aerial Photogrammetry;
Apprai sals;
Architectural Services;
Art for Public Buildings and Facilities;
Engineering Services;
Land Surveys;
Mapping;
Materials Testinq;
Pre-Construction Feasibility Studies;
Site Selection Studies; 

and
Any services obtained from the University of Alaska or Federal,
municipal or local government agencies.

4.3 Contractor - Firm (person or any business combination) providing services.

4.4 Prequali fication - General evaluation of Contractor capability to provide 
broadly defined types of services.

i *»A 004(»i,//)



'.STATE OF ALASKA
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

P & P No.
28-8000 1 I

P O L I C Y  A N D  P R O C E D U R E S March 26, 1931
S U B J E C T Sup«rscd«s P & P No. Dated
Selection of Professional and 
Specialty Services Contractors

10-0006
7

10/1/78

o i v i s i o n  S u p p o r t SEC T IO N Contracts
Administration

CHAPTER TITLE
Services Procedure

4.5 Qualification - Formal evaluation of a Contractor's capability to provide 
specific services.

4.6 Expression of Interest - Questionnaire for specific contract(s) which contains 
questions and space for each response by interested Contractors (prepared in 
accordance with Division procedures).

4.7 Divisional Procedures - Written supplemental procedures as required by 
reference in this document.

4.8 Short List - Conti ctors to be considered for negotiations in the order 
listed, or from which technical and/or priced proposals may be solicited.

4.9 Term Contract - Agreement to provide identified types of services when authorized 
by Notice to Proceed for specific projects.

5.1 This Procedure applies to all contracts for exempt professional or specialty 
servi ces.

5.2 When determined by the Commissioner of DOT/PF to be in the best interest of the 
State, this procedure may be waived.

6.0 SUMMARY OF PROCEDURE

Action Paragraph

Identify services required. 7.1

Prequalification of Contractors (Division Option). 7.2

I f  cost less than or equal to $2,500, select Contractor 7.3
(proceed tc paragraph 7.16).

I f  cost greater than $2,500, but less than or equal to $20,000 7.4
and Contractors are Prequalified, select Contractor (proceed 
to paragraph 7.14).

I f  cost greater than $2,500 ($20,000 i f  Contractors Prequalified), 7.5 
Committee Selection required.

Establish Selection Committee. 7.6

Prepare Expression of Interest a"istionnaire. 7.7

Prepare Invitation. 7.8

5.0 USE

25A 004(0/7 71



P O L I C Y  A N D  P R O C E D U R E S

STATE OF ALASKA-
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

28-8000
E f f t c t l v *  Oat*

March 26, 1981
S U B J E C T

Selection of Professional and 
Specialty Services Contractors

Suparstdti P & P No 
10-0006

jDaiad
10/1/78

d i v i s i o n  Support 
Services

s e c t i o n  contracts
Administration

C H A P T E R  T IT L E

Procedure

Distribute Invitation aind Expression of Interest.

Log in responses.

Score responses.

Establish Short List.

Prepare Evaluation Report.

Obtain Approval for Negotiations (AFN).

Mail Short List to all respondents.

Negotiate (technical and or priced proposals, as appropriate). 

Select Contractors, prepare and execute contract.

7.0 PROCEDURE

7.9

7.10

7.11

7.12

7.13

7.14

7.15

7.16

7.17

7.1 Identify services to be obtained by contract. Services may be for one or 
several specific projects, or for services on an "as-needed" basis under a
term contract. Services which are non-exempt or which may be non-exempt must be 
coordinated with D0A through the D0T/PF Contracts Administration Section.

7.2 prequalification of Contractors (Division option) may be used for broadly 
defined projects or professional/specialty services in accordance with 
Division procedures. I f  prequalification is used, such procedures must include 
the following;

A. Annual solicitation thru advertisement to obtain general qual ificati',.s or to
update prior submittals from Contractors for the provision of services.
Specific items to be included with submittals must be identified.

j B. Designation of an office of record to maintain Contractor Qualification Files.
In addition to prequalification submittals, Contractor files may contain per­
formance evaluations (memos, letters, or agency forms) for previous projects, 
selection reports for previous projects, and Contractor's comments concerning 
any evaluation or selection.

! C. Provision for a Prequalification Committee of not less than three of the
Department's professional level employees to evaluate general experience and 
competence of Contractors. Directors may coordinate between Divisions for 
the appointment of personnel for such Committees.

1. The Committee must review each f ile  at least annually and new or updated 
submittals at least quarterly.

?!»#*% 0040..//)



STATE OF ALASKA
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

P O L I C Y  A N D  P R O C E D U R E S

P & P No

28-8000
Effective Oats

March 26, 1981

P a p *

OF

S U B J E C T

Selection of Professional and 
Specialty Services Contractors

Suparttda i P &  P No. 

10-0006 
A p p r o , 5DTY

Dttad

10/1/78

DIVISION s u p p o r t

Services
s e c t i o n  Contracts

Administration
C H A P T E R  t i t l e

Procedure

2. In accordance with Division procedures the Committee must assign a Pre­
qualification Rating for each Contractor for each type of service/project 
for which the Contractor's physical plant is adequate and current personnel 
are experienced and qualified. Assigned ratings will be retained until the 
next quarterly or annual review.

l). Provision for any Contractor to review its f i le  by appointment during the 
Division's normal working hours.

7.3 I f  contract cost is less than or equal to $2,500, select Contractor (Proceed to 
Paragraph 7.16).

7.4 I f  contract cost is greater than $2,500, but less than or equal to $20,000, and 
Contractors are Prequalified in accordance with Division procedures, select 
Contractor (Proceed to paragraph 7.14).

/.5 I f  contract cost is greater than $2,oOO ($20,000 i f  Contractors are Prequalified), 
Committee evaluation is required.

7.6 Establish Evaluation and Selection Committee. Committees must be composed of a 
minimum of three persons appointed in writing by the Director or his designee. 
Client Agency representation must be in accordance with Division procedures.

7.7 Prepare an Expression of Interest questionnaire for the proposed contract(s) 
which includes;

A. Instructions for completion, including a statement that responses must be 
entered on the form and limited to the space provided, and an explanation of 
standard Department scoring procedure (paragraph 7.11).

B. Identification of project and/or services required.

C. Amount of funding available e/oressed by one significant figure.

D. Statement indicating i f  technical and/or priced proposals will be solicited 
from the Contractors placed on the Short List.

E. Questions relating to the proposed contract(s), addressing professional, 
technical and organizational capabilities. The fol'owing question must be 
included verbatim:

"What is the approximate percentage of total compensation under the proposed 
contract(s) which will be paid to Female and to Minority business Enterprises 
(FMBE) and l is t  the business namefs) and telephone number(s) of each such 
enterpri se?"

F. Weights (paragraph 7.11) sha 11 be assigned to each question prior to distribu­
tion of the Expression of Interest to allow each Contractor to stress those 
areas which are most important.

35A -O04((j/7 /)
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6. Statement concerning statutory residency requirements, i f  applicable.

H. Current requirements for Affirmative Action for Equal Employment Opportunity and 
Female and Minority Business Enterprises.

I. Approximate Date for Short List to be mailed.

J. Maximum of fifteen questions.

7.8 Prepare an Invitation to submit the Expression ■•v Interest which includes:

Abbreviated definition or scope of services to be provided;

Desired approach and anticipated disciplines to be involved;

Information and/or assistance to be furnished by the Department, Division 
other agency or other Contractors;

Time constraints;

Number of contracts proposed for negotiations;

Number of copies, time and place to be submitted;

Any additional items expected to be submitted with the Expression of 
Interest;

Instructions for obtaining the Expression of Interest.

17.9 Distribute Invitation and the Expression of Interest questionnaire. I f  dir'ct 
contact with contractors prequalified in accordance with Division procedure 's 
not used (or i f  used and the contract cost is greater than $100,000) the 
Invitation to submit, the Expression of Interest must be advertised in local 
papers, state-wide papers, appropriate minority media and professional publica­
tions. The advertisement must be placed at least once in three publications, 
with the first advertisement appearing at least 15 calendar days before the 
submittal deadline.

j 7.10 Log responses. Insure that responses are not evaluated before submittal dead­
line and that contact with any respondent does not result in any unfair 
advantage or premature commitment.

i
j
j7 . l l  Score responses as follows:

It
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A. Each question must be a.' signed a Weight before Expression of Interest question­
naires are distributed .0 Contractors. Weights will be expressed as a whole 
number between 1 and 1 i) and the sum of all weights must equal 100 (i.e. 100%). 
Minimum Weight of the aandatory FMBE Question is "5". I f  some questions are 
deleted from consider ition by the Committee after responses are received, the 
assigned Weight lor other questions will not be changed.

B. Each Committee member shall rate Contractor response for each question as 
follows: "X" =Disqualified (submittal must be rejected) or a whole number from
0 to 5 where 0 = Unacceptable, 1 through 4 = Acceptable and 5 = Outstanding. 
Responses to the mandatory FMBE Question must be rated as follows: 0% = 0,
1 - 20% = 1, 21 - 40% = 2, 41 - 60% = 3, 61 - 80% = 4, 81 - 100% = 5.

C. Committee members' ratings for Contractor responses to each question must be
multiplied by the assigned weight and the products sunned to obtain the member's
score for each Contractor. Example (3 questions):

Question
1
2
3

(Sum =

Weight Rating
70 4

5 3
25 3

100) Member's Score =

Product
280

15
75

370

D. A Contractors total score shall be equal to the sum of each member's score (Do
not average member ratings to obtain a Committee rating for each response or
manipulate this scheme in any other way).

7.12 Establish Short List for negotiations based on one or any combination of the 
following:

A. Highest numerical score h r  responses in the Expressions of Interest.

B. Interviews with highest scored Contractors. (Committee must develop a l is t  of 
questions to be uniformly presented to eacn Contractor within an approximately 
equal amount of time for tire interview. 'Contractors selected for interviews 
must be notified by telephone rad letter.)

C. Contact with Contractor1'' references.

D. Current Affirmative Action Programs for Equal Employment Opportunity and Female 
and Minority Business Enterprises.

E. Records of Contractor performances.
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7.13 Prepare an Evaluation Report which identifies Corumittee members, all responsive 
Contractors, Committee member scores and total scores for each Contractor, the 
Short List, and indicates i_f technical and/or priced proposals will be requested 
from Contractors on the Short List. Contractors whose submittals were rejected 
should be identified, includii g the reason for rejection. I f  the Short List is 
not based on the highest numerical scores, document the reason(s). Attach one 
copy of the Expression of Interest questionnaire used for the evaluation.

7.14 Obtain Approval for Negotiations (AFN) with Contractors on the Short List 
using DOT/PF Form 25A251.

A. Copies of the Committee Evaluation Report, or a memorandum stating why
Committee selection not required and documenting the bases of selection, and
an uncrmpleted Expression of Interest questionnaire must be attached.

B. All approvals indicated on the AFN Form must be obtained before a contract is
executed. Negotiations may begin, nowever, following signature on the AFN by
the individual authorized by Delegation of Authority to e> cute the contract.

7.15v Mail approved Short List to all respondents.

7.16 Either negotiate with Contractors on the Short List in the order listed or 
solicit and evaluate technical and/or priced proposals, as appropriate, from 
all Contractors on the l is t .  (Guidelines for preparing Requests for 
Proposals (RFP) and evaluating proposals are contained in the State

| Administrative Manual - Sections 8142 and 8144.)

A. Technical Proposals must be solicited from Contractors on t l,e Short List when 
any of the following apply:

Services required are unusually large or complex;

Scope of Services is not clearly defined;

Requested by a simple majority of the Evaluation Committee.

I B. Priced Proposals slio"Id he requested in accordance with Division policy, the 
type and scope of services desired, and professional practice.

■ C. If  negotiations cannot be concluded within the amount stated in the AFN, verbal 
approval of the increased amount must be obtained from the individual author­
ized by Delegation of Authority before the Contract is executed by either 
party, following which a revised AFN to document such approval must be 
processed.

/ ! .< •  l ) I M ( l . , / / }
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7.17 Select Contractor and prepare and execute contract in accordance with current 
DOT/PF Policy and Procedure. I f  selection was based upon technical and or 
priced proposals .rom several Contractors a Committee Report which documents 
such action must accompany the Contract when forwarded for execution for the 
Department.

8.0 IMPLEMENTATION

8.1 Directors are responsible for establishing divisional procedures to augment 
this Department Procedure as applicable to each Division's functions and to 
maintain records of all election and Contracting actions.

C
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A p r i l  13, 15

M r . F r a n 1: F l a v i n ,  Ombudsman 
S t a t e  o f  / :1 a s k a  
P .  O . F o x  7 1 3 5 8  
F a i r b a n k s ,  A la s k a  9 9 7 0 7

R E : Ombudsman C o m p la in t s  F 8 0 - 0 9 0 4 ,
F S 0 - 0 9 2 8 ,  an d  F 3 0 - 0 9 3 6

D e a r  M r. F l a v i n :
I  an: w r i t i n g  in  r e s p o n s e  t o  y o u r  l e t t e r  o f  F e b r u a r y  2 0  r e g a r d i n g  
t h e  a b o v e  m e n t io n e d  ombudsman c m p l a i n t s  c o n c e r n in g  t h e  t e s t  c l e a r ­
i n g  o p e r a t i o n  a t  t h e  P o i n t  M a c k e n z ie  A g r i c u l t u r a l  P r o j e c t .
I t e r :  v l : I t  may w e l l  be t h a t  t h e  l a c k  o f  u n d e r s t a n d in g  d i s p la y e d
i n  t h i s  a s s e r t i o n  i s  t y p i c a l  o f  t h a t  t h r o u g h o u t  t h e  c o m p la i n t s .
L a n d  c l e a r i n g  com es i n  tw o  o r  m o re  p h a s e s :  t h e  i n i t i a l  p h a s e ,  i n
w h ic h  t h e  t r e e s  a r e  t i p p e d  o v e r  by c h a i n i n g ,  m u s t b e  d on e  b e f o r e  
t h e  g ro u n d  f r e e z e s  in  o r d e r  t o  p u l l  t h e  s tu m p s  and  r o o t s  o u t  o f  
t b e  g ro u n d  r a t h e r  t h a n  h a v in g  thorn b r o k e r ,  o f f .  T he p i l i n g  o f  t h e  
t r e e s  s h o u ld  t a k e  p la c e  a f t e r  t h e  g ro u n d  l i a s  f r o z e r  up s o  t h a t  t h e  
M a d e  o f  1 be c a t  r i d i n g  a g a i n s t  t h e  g r o u n d  m oves a s  l i t t l e  d i r t  
w i t h  th e  i n . e s  a s  p o s s i b l e .  S o , we m o s t c e r t a i n l y  w e re  c o r r e c t  i n  
o u r  t i n i m :  o f  t h e  o p e r a t i o n .
I t e m  :" 2 : ; 'e w e re  in f o rm e d  by t h e  p r o p e r  o f f i c i a l s  in  t h e  D e p a r tm e n t
o f  A d n i n i s t r a t i o n  t h a t  t h e  P r o f e s s i o n a l  S e r v i c e s  C o n t r a c t s  w e re  s u i t ­
a b l e  f o r  is t y p e  o f  w o rk  s i n c e  we r e q u i r e d  v e r y  s t r i c t  a t t e n t i o n  t o  
d e t a i l  arid  h o u r - t o - h o u r  c h a n g e  o f  o p e r a t i o n  a s  d e t e rm in e d  by t h e  o n ­
s i t e  C o n t r a c t  A d m in i s t r a t o r .  The C o n t r a c t  A d m in i s t r a t o r  f o r  t h e  A r 
C o u n c i l  i s  o n e  i n d i v i d u a l  who i s  G ie n  F r a n k l i n .  He c e r t i f i e s  t h a t  
e v e r y o n e  in  t h e  D e l t a  a r e a  t h a t  lie  w as i n  c o n t a c t  « i t h  w as g iv e n  t h e  
sp.no infer-.: l i o n .  I do n o t  know w ha t m a y  h a v e  h ap p en e d  in  t h e  F a i r ­
b a n k s  or Pr. I n e r  a r e a s .  V’h i l e  t h e r e  w as n o  a d v e r t i s i n g ,  c e r t a i n l y  
t h e  l o c a l  p e o p le  w e re  in fo rm e d  b e f o r e h a n d  a b o u t  t h e  w o rk  t o  b e  d o n e .
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J t en f-5 : T h is  c h a r g e  i s  s im p ly  u n t r u e .  F i r s t ,  t h e  h id  ' r e p o s a l s
s t a t e d  on P a c e  4 o f  y o u r  r e p o r t  a r e  n o t  a c c u r a t e  an d  d o  t o t  c l e a r l y
r e f l e c t  w hat w as s t a t e d  a t  t h e  m e e t in g . ! - r .  R o b e r t  ” a 1 ■ >n o f  y o u r  
o f f i c e  c o n t a c t e d  my a s s i s t a n t  J u l i e  H ic k e y  r e g a r d i n g  t it i * -. .The r o a d
t o  b i n  h e r  n o t e s  o f  t h e  m e e t in g .  H e re  a r e  h e r  n-'tes:

Bud L aF on  $ 2 0 0 / h r .  c l e a r i n g  OR ? 2 0 0 / h r .  f o r  p i i  .n g
(D ud  h a s  " D - 9 ' s "  and d id  t h e  w o rk  f o i  C a r r )

G le n  U e lk e n n  $ 1 2 0 , 0 0 0 /  3 0 0  a c r e s
C a r l  M i t c h e l l  $ 7 5 , 0 0 0  ( t h r o u g h  s t a c k u p  f o r  3 2 0  A c r e s )
J e r r y  B r e h n e r  $ 1 5 3 / h r .
Merrnon B r o s .  $ 1 2 8 / h r .  (T h e y  h a v e  tw o " D - 9 ' s " )

I  t e n  if 5 ( C o n t i n u e d ) :  T he  tw o w in n e r s  w e re  t h e  o n l y  o n e s  q u a l i f i e d
a c c o r d in g  t o  t h e  b id  s p e c i f i c a t i o n s .  G le n  H e lk e n n  had o n ly  o n e  
" D - S "  .nd C a r l  M i t c h e l l  h ad  o n ly  o n e  m a c h in e ; t h u s ,  n o t  q u a l i f y i n g .
In  f . Y i t i o n ,  M i t c h e l l  b id  much h ig h e r  th a n  t h e  q u o t e d  $ 7 5  p e r  h o u r .
(T h e  ' a p e  o f f  w h ich  y ou  o b t a i n e d  y o u r  i n f o r m a t i o n  w as d i f f i c u l t  
t o  u n d e r s t a n d  a s  y o u  m e n t io n e d  on p age  f o u r  o f  y o u . r e p o r t .  G le n  
H e lk e n n ' s  b id  p r o p o s a l  w as $ 1 2 0 , 0 0 0  n o t  $ 1 2 0 / h r .  an d  C a r l  M i t c h e l l ' s  
w as $ 7 5 , 0 0 0  n o t  $ 7 5 / h r . )  J ? r r y  B r e h n e r  had o n ly  o n e  m a c h in e  o f  t h e  
p r o p e r  s i z e  a v a i l a b l e ;  Lhus le a v i n g  o n ly  t h e  tw o  c o n t r a c t o r s  who won 
t h i s  b i d .
P a r a g r aph 2 -  P a g e  T h r e e :  Y o u r  r e p o r t  i n d i c a t e s  t h a t  " t h e  c o n t r a c t o r s
s t a t e d  t h a t  t h e  p r o p o s a l s  w e re  due t h e  sam e d a y  t h a t  t h e y  h e a rd  a b o u t  
t h e  o p p o r t u n i t y  t o  s u b m i t  a p r o p o s a l ,  t h e r e b y  a l l o w i n g  i n s u f f i c i e n t  
t i n e  t o  p r e p a r e  a w r i t t e n  p r o p o s a l . . . "  T h is  i s  p a r t i a l l y  j u s t i f i e d .
The c o n t r a c t o r s  d id  .-.now a b o u t  t h e  u p com in g  b id  s e v e r a l  d a y s  b e f o r e  
a s  M ik e  G i l l  e la n d  anc, G le n  F r a n k l i n  w en t t o  e a c h  p r o s p e c t i v e  c o n t r a c t o r  
t o  l e t  them  know  a b o u t  i t .  I t ' s  n o t  t r u e  t h a t  D ie  c o n t r a c t o r s  h a d n ' t  
h e a r d .  M ike  G i l l e l a n d  and  G le n  T r a n k l i n  s im p ly  p r e s e n t e d  t h e  b id  
s p e c i f i c a t i o n s  t o  t h e n  on t h e  f i n a l  d ay  on  w h ic h  p r o p o s a l s  c o u ld  be 
a c c e p t e d .  F ach  c o n t r a c t o r  i n t e r e s t e d  s u b m i t t e d  h i s  p r o p o s a l s  by p h o n e  
w h ic h  was an o p t i o n  op en  t o  e v e r y o n e .
P a r a g r aph  3 -  P a g e  F i v e : T h e r e  i s  no way t h a t  i t  c o u ld  h a v e  b e en
s p e c i f i e d  t h a t  t h o s e  c o n t r a c t o r s  i n v o lv e d  in  t h e  t e s t  c l e a r i n g  w o u ld  
n o t  b e  i n v o lv e d  in  f u r t h e r  p h a s e s  o f  th e  p r o j e c t .  The f u r t h e r  p h a s e s  
o f  t h e  p r o j e c t  o b v i o u s l y  r e f e r  t o  f u r t h e r  c l e a r i n g  and  t h a t  i s  t o  be 
d on e  by t h e  p r i v a t e  s e c t o r  u n d e r  t h e i r  own c o n t r a c t s .  I t  c e r t a i n l y  
w o u ld  b e  u n f a i r  f o r  u s  t o  e l im i n a t e  them  f r o m  t h a t .  T h e r e  i s  n o  way 
t h a t  we c o u ld  i f  we w is h e d  t o  do s o .
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r ' : . r u ' :ra p h  2 -  P a g e  S i x : A g a in ,  t h e  i n v e s t i g a t o r  (’ o e s  n o t  seer/, t o
u n d e r s t a n d  the- d i f f e r e n c e s  i n  th e  p h a s e s  o f  c l e a r i n g  and  th e  f a c t  
t h a t  p a r t  o f  i t  n u c t  b e  d o n e  p r i o r  t o  f r e e z e - u p  and  p a r t  o f  i t  a f t e r  
f r e e z e - u p .  T h e re  w as t h e  c o n s t r a i n t  o f  t i l t i n g  an d  c o ld  w e a th e r  
t h a t  we w e re  f i g h t i n g .  D u r in g  t h e  p e r i o d  o f  J u l y ,  A u g u s t  and S e p t ­
em b e r , we w e re  s e a r c h i n g  f o r  m e th od s  t o  a r r i v e  a t  a f a i r  p r i c e  t o  
c h a rg e  t h e  f a rm e r s  f o r  t h e  c l e a r i n g .  By a s k in g  f o r  c o n t r a c t o r  e s t im a t e s  
i n  w r i t i n g ,  we h ad  h o p e d  t h i s  c o u ld  be d o n e . H o p e f u l l y ,  t h e r e  w o u ld  be 
en ou g h  u n i f o r m i t y  t o  i n d i c a t e  t h a t  t h e  f i g u r e s  s u g g e s t e d  w e re  a c c u r a t e .
By t h e  t im e  we had  t h o s e  e s t im a t e s  b a c k  i n ,  r e c o g n i z i n g  t h a t  t h e  C o u n c i l  
m et o n ly  on a m o n th ly  b a s i s  a t  t h a t  t i n e ,  we fa c e d  a s e v e r e  t im e  c o n ­
s t r a i n t  in  g e t t i n g  t h e  w o rk  d on e  by f r e e z e - u p .  V/e w e re  n o t  s im p ly  
lo o k i n g  f o r  a c o n t r a c t o r ,  we w e re  lo o k in g  f o r  p e o p le  t h a t  c o u ld  d o  t h e  
j o b  w e l l ,  w ith  whom we h a d  s u f f i c i e n t  e x p e r i e n c e  t o  know  t h a t  t h e y  c o u ld  
f o l l o w  i n s t r u c t i o n s  an d  k e e p  m e t i c u lo u s  r e c o r d s .  T h e r e  w as n o t  t i n e  t o  
go t h r o u g h  a 2 - 3  '" e e l; b i d d i n g  p r o c e d u r e .  H a v in g  b e e n  a s s u r e d  t h a t  we 
c o u ld  c o r r e c t l y  u s e  a P r o f e s s i o n a l  S e r v i c e s  C o n t r a c t  t o  a c c o m p l i s h  t h i s  
w o r k ,  t h a t  i s  t h e  r o u t e  we c h o s e  t o  f o l l o w .  T h a t  ju d g e m e n t  se em s  t o  
be s u b s t a n t i a t e d  by t h e  d e c i s i o n  by t h e  C o n t r a c t  R e v ie w  C o m m it te e  (C RC ) 
i n  t h e  D e p a r tm e n t o f  A d m i n i s t r a t i o n .
V.'hi 1 e i t  i s  e a s y  t o  b e  a M onday m o rn in g  q u a r t e r b a c k  I  q u e s t i o n  w h e th e r  
t h e  i n d i v i d u a l s  i n v o l v e d  i n  m a k in g  th e  c r i t i c i s m  w o u ld  h a v e  d o n e  b e t t e r ,  
o r  p e rh a p s  a s  w e l l ,  i n  p la n n i n g  f o r  t h e  P o i n t  M a c k e n z ie  d e v e lo p m e n t  w o rk , 
h a v in g  a t  hand  t h e  r e s o u r c e s  t h a t  w e re  a v a i l a b l e .  I  d e f i n i t e l y  d i s p u t e  
t h e  s t a t e m e n t  t h a t  t h e  s e r v i c e s  w e re  n o t  in  r e s p o n s e  t o  an  em e rg e n c y  
s i t u a t i o n ,  w h e th e r  i t  h a d  p r o g r e s s e d  t o  t h e  p o i n t  t h a t  t h e r e  c o u ld  be 
no d e la y ,  o n c e  we h ad  r e c e i v e d  th e  o r i g i n a l  p r o p o s a l s  an d  fo u n d  them  t o  
be t o o  much i n  v a r i a n c e  t o  u s e  a s  a r e l i a b l e  g u id e  f o r  e s t a b l i s h i n g  th e  
c o s t  o f  c l e a r i n g  o p e r a t i o n s  i n  t h e  P o i n t  M a c k e n z ie  p r o j e c t .  V/e w e re  
th e n  r e q u i r e d  t o  t a k e  im m e d ia te  a c t i o n  t o  m ake t h a t  d e t e r m in a t i o n  o f  
c l e a r i n g  c o s t s  by an  a c t u a l  t e s t  c l e a r i n g  o p e r a t i o n .
P a g e  N in e : In  r e s p o n s e  t o  d i s c u s s i o n  a t  t h e  t o p  o f  p a g e  n i n e ,  t h e
A u t h o r i t y  t o  N e g o t i a t e  (A T N ) t h a t  was s ig n e d  in  t h i s  o f f i c e  h ad  o n ly  
o n e  name on i t .  T h a t  w as t h e  i n d i v i d u a l  t h a t  we i n t e n d e d  t o  s i g n  a 
P r o f e s s i o n a l  S e r v i c e s  C o n t r a c t  w i t h .  Some o t h e r  i n d i v i d u a l ,  unknow n 
t o  me, added  t h e  a d d i t i o n a l  nam es t h a t  you  s p e a k  o f  on p a g e  n i n e ,  a n d , 
a s  w e re  d i s c u s s e d  e a r l i e r .  A p p a r e n t ly ,  t h e  c r i t i c i s m  a b o u t  t h e  Mormon 
B r o t h e r s  n o t  h a v in g  " D - 9 ' s "  i s  a j u s t i f i a b l e  c r i t i c i s m .  I w as m i s le a d  
by t h e  p e o p le  t h a t  w e re  w o r k in g  w ith  me on t h i s  s u b j e c t .  I  t h o u g h t  th e y  
w e re  a l l  m e e t in g  t h e  sam e c r i t e r i a .  My d e c i s i o n  t o  g o  w i t h  Bud L aF on  
o f  K a n d i l ;  C o n s t r u c t i o n  w as b a s e d  c o m p le t e ly  on  t h e  r e c o m m e n d a t io n  o f  
G le n  F r a n k l i n  who I  h a v e  u tm o s t  c o n f i d e n c e  i n .

on



Pai'Q* T e n : The s t a t e m e n t  n a r ie  on pace*
t h a t  "Pud  L aFon  i s  o u r  b u d d y "  la y  o r  • 
t h a t  h e  h a s  e a rn e d  a s  a r e s u l t  o f  o r !  
q u e s t i o n e d  m e t i c u l o u rn c -s s  o f  M s  n  c-i. 
’r e r e  d e c i s i v e  i n  t h e  d e c i s i o n  t o  h i ’ e

i on t h a t  some s t a f f  m ember s a id  
'.y  n o t  be c o r r e c t .  The r e p u t a t i o n  
en  t h e  D e l t a  p r o j e c t  and  t h e  u r.-  
. k e e p in g  w e re  t h e  f a c t o r s  t h a t  

bin.

RESPONSES TO ALLEGATIONS:
A l l e g a t i o n  Num ber One and  F i n d i n g : D i s p u t e  t h i s  f i n d i n g .  The i n d i ­
v i d u a l s  m ak in g  t h i s  f i n d i n g  s im p ly  d o  n o t  u n d e r s t a n d  t h e  d i f f e r e n t  
p h a s e s  o f  c l e a r i n g  w o r k .  To r e p e a l  t h e  e a r l i e r  s t a t e m e n t ,  c h a in i n g  
down o f  t h e  t im b e r  m u st b e  d o n e  b e f o r e  t h e  g ro u n d  f r e e z e s  u p . P u s h in g  
i n t o  be rm  p i l e s  s h o u ld  be d o n e  a f t e r  t h e  g ro u n d  f r e e z e s  u p . B e c a u s e  
o f  t h a t  we d e f i n i t e l y  w e re  i n  a t im e  c r u n c h .
A l l e g a t i o n Num ber Tw o : V’e w e re  a s s u r e d  t h a t  we d id  m ee t t h e  c r i t e r i a
f o r  a P r o f e s s i o n a l  S e r v i c e s  C o n t r a c t ;  t h e r e f o r e ,  we w en t a h e a d  w i t h  i t .  
A ls o ,  t h e  C le a r i n g  S u p e r v i s o r  w as t h e r e  a s  much t o  i n s u r e  t h a t  r e c o r d ­
k e e p in g  was a c c u r a t e  f o r  a l l  p a r t i e s  i n v o lv e d  a s  a n y  o t h e r  o n e  t h i n g .  
T h is  i s  d i s t i n c t l y  s e p a r a t e  f r o m  i n s u r i n g  t h a t  t h e  p r o p e r  q u a l i t y  o f  
w o rk  w as d o n e .
A l l e g a t io n  Dumbe r  T h r e e : T he  a d v e r t i s i n g  i n  t h e  D e l t a  J u n c t i o n
a r e a  was d on e  c o m p e t e n t ly  and  a d e q u a t e ly .

a 1 1 c j a I-i o n  Num ber F o u r : T h i s  a l l e g a t i o n  i s  n o t  c o r r e c t .  The
w ork  was w e l l  a d v e r t i s e d  a t  l e a s t  in  t h e  D e l t a  J u n c t i o n  a r e a .

A l l e g a t i o n Dum ber F i v e :  M i t c h e l l ' s  b id  w as n o t  $ 7 5 / h r .  b u t  a t
l e a s t  $ 1 7 5 / h r .
RECOMMENDATIONS:
1 . R e c om m en d a t io n  r 1 i s  i n  c o m p le t e  a c c o r d  w i t h  th e  p o l i c i e s  and 

i n t e n t  o f  th e  C o u n c i l .  U n f o r t u n a t e l y ,  c i r c u m s t a n c e s  and  t h e  
v e r y  l i m i t e d  s t a f f  a v a i l a b l e  t o  a c c o m p l i s h  t h e  t a s k s  n e c e s s a r y  
d o  n o t  a lw a y s  a l l o w  th e  lu x u r y  o f  t h i s  d e g r e e  o f  a d v a n c e  p l a n ­
n in g .  F o r  i n s t a n c e  - -  s c o r e s  o f  h o u r s  h a v e  b een  s p e n t  d u r i n g  
t h e  l a s t  3 m on th s  a t  l e g i s l a t i v e  h r ; - r i n g s  a t  t h e  d i r e c t  r e q u e s t  

. o f  l e g i s l a t o r s .  As a d i r e c t  r e s u l t  o f  t h e s e  u n p r e c e d e n t e d  d e ­
m ands on  my t im e ,  a c t i v i t i e s  s c h e d u le d  t o  be a c c o m p l i s h e d  f o r  
t h e  D e l t a  I I  d i s p o s a l  h a v e  f a l l e n  b e h in d  s c h e d u le .



7 . I'.ecor'.ne ’ ; dr. t i '  ■? ~2  i s  c o m p le t e ly  c o n s i s t e n t  w i t h  - r C o u n c i l 
p o l i c y  a n rl ;,r c t i c e  a s  c a r r i e d  o u t  in  D e l t a  I  w i th  t h e  t e s t  
c l e a r i n g  o r l :  d o n e  i n  1 9 7 7 .

3 . Reco!./c-nda i i on -3 i s  c o m p le t e ly  c o n s i s t e n t  w i th  Ag C o u n c i l  
p o 1 i  c y .

11? CONCLUSION :

Many p e r s o n s ,  i n e x p e r i e n c e d  w i t h  th e  c l e a r i n g  m e th o d s  p r e s e n t l y  
e m p lo y e d , a r e  f a i l i n g  t o  d i s t i n g u i s h  b e tw een  t h e  c h a i n i n g dev'n 
o f  t h e  t im b e r  w h ic h  d o e s  n o t  r e s u l t  in  s i g n i f i c a n t  dam age t o  th e  
t r e e s  f o r  u s e  a s  e i t h e r  lu m b e r  o r  f i r e w o o d  and  b e rm  p i l i n g  w h ich  
d o e s  r e s u l t  in  a d e n s e  m ix t u r e  o f  u n d e r b r u s h ,  m o s s , som e d i r t  and 
t r e e  s t e m s .

P u s h in g  i n t o  be rm  p i l e s  s h o u ld  a lw a y s  be d o n e  on  f r o z e n  g ro u n d .
T h is  i s  n o t  t r u e  o f  t h e  c h a in i n g  p r o c e s s .
T hank  y o u  f o r  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  a l l e g a t i o n s  and 
r e c o m m e n d a t io n s . I t  i s  o u r  h op e  and e x p e c t a t i o n  t h a t  a s  t im e  g o e s  
by and  t h e s e  i n v o lv e d  i n  t h e s e  p r o j e c t s ,  a s  w e l l  a s  i n t e r e s t e d  o b ­
s e r v e r s ,  b ecom e m o re  t h o r o u g h ly  a c q u a in t e d  w ith  t h e  d e t a i l s  o f  t h e  
p r o j e c t s  and  t h e i r  im p le m e n t a t i o n ,  t h e n ,  p e r h a p s ,  f r i c t i o n  and d i s ­
c o rd  and  be le s s e n e d .

S i  n c e r e l y ,

S p e c i a l  P r o j e c t s  C o o r d i n a t o r



Ph: 465-2200

March 26, 1981

N <i
Mr. Frank Flavin : : •. !
Ombudsman
840 K Street, Room 203 ••mcHGF.AGE
Anchorage, AK 99501 OFTHE •

Dear Mr. Flavin:

Re: Ombudsman Complaints F80-0904
F80-0928, and F80-0936

In your February 26 communication, you stated that the Governor's 
Special Projects Office and the Alaska Agricultural Action Council did 
improperly award certain contracts for test clearing at the Point 
Mackenzie Agricultural Project. You further stated that the Department 
of Administration shared the responsibility for the alleged failure to
comply with state policy, and made two specific recommendations as
follows:

1) The Department should c la r ify  the defin ition  of and 
rules for professional services contracting, seeking 
new legislation as necessary, and;

2) The Department should ensure that the Administrative 
Manual is revised to reflect the new defin ition and
that employees of the Department are fam iliar with the
new criteria .

In response, I wish to preface my comments with a recognition of 
your staff's  professional level of e ffort during the course of their 
investigative procedures and report-finding(s). The investigation was 
very professional, reflective of professional e ffo rt through-out, and 
your staff should be complimented on that quality of effort.

The point raised by the Ombudsman is that the professional ser­
vices regulations do nut have the force of law (thus have no legal 
effect); and that they should be adopted under the Alaska Adminis­
trative Code since they affect the public.

02-D9LH



Mr. FieYin (2) March 26, 1981

I t  is our b elie f that the contract regulations are internal 
management procedures only and do not affect the public's right to do 
business with the State to any greater or lesser degree than theii 
rights had been affected prior to the implementation to these regu­
lations. I f  there is any effect at a ll upon the public's a b il ity  to 
do business with the State since these regulations have been adopted, 
i t  is to greatly increase their capacity to do business since one of 
the prime purposes of these regulations is to eliminate to the greatest 
degree possible the so - called "special friends" type of contract. 
These regulations make i t  incumbent upon agencies who wish the contract 
to go to the public sector to secure competition whenever possible, 
rather than dealing continuously with the same contractors.

The manual may appear to impose conditions on the public; how­
ever, these requirements are already statutorily  imposed such as 
business license, corporate registry, professional licensing, and all 
we are seeking to accomplish by the regulations is t )  make agencies 
'aware of these laws before the contract with a vendo'*. This is no 
more nor less a precaution than a prudent man would vake brfore en­
tering intc a contract. In fact, i f  the State were to contract with a 
person or 1irm that was not in compliance with these Statutes, par­
ticularly i f  a third party were to suffer damage, the State could be 
morally or legally g u ilty  of aiding and abetting in a misdemeanor or 
felony violation of i ts  ov.-n laws.

Alaska Statutes T it le  37 makes tr.e Commissioner of Administration 
responsible for sound fiscal procedure and further gives him power to 
adopt rules and regulations for administering his responsibility. The 
Commissioner has chosen to a great degree to adopt regulations to 
administer his duties in the form of the State Administrative Manual 
and the State Purchasing Regulations. Neither of ihese two documents 
has been codified into the Alaska Administrative Code; Loth s t i l l  
operate in a quasi-legal fashion as they mandate purchasing power of 
the agencies, processing a b i l l  for payment, and other internal man­
agement procedures. Additionally, the Department of Administration is 
of the opinion that the term professional services is adequately 
defined, and w ill not therefore seek statutory d efin itio n  nor redefi­
nition in the Administrative Manual.

Richard A. Smith
Deputy Commissioner
for Administrative Management

RAS/dm
Cl/Zl



□ n o  K Slitel, Room 703 
Ancfiorege, Alaska BS501 
(Sli7) 276-^011

Bob Pa lm er
C o o rd in a to r , S p e c ia l P ro je c t s  
O f f i c e  o f  th e  G ove rno r 
Pouch AN
Juneau , A la s k a  99811

□ Pcuch WO
Juntwu, Alaska 99811 
(907) 4£5-4970

□ P.O. Box 74358
Fairbanks, Alaska 99707
(907) 452-4001

Re: Ombudsman C om p la in ts  F 80 -0904
F 8 0 -0 9 2 8 , and F 80 -9936

D ea r M r. P a lm e r:

On November 4 ,  5 , and 6 , th e se  c om p la in ts  were f i l e d  jn  ou r 
F a irb an k s  o f f i c e .  The com p la in an ts  a l le g e d  t h a t  th e  c o n t ra c ts  f o r  th e  
t e s t  c le a r in g  o p e ra t io n  a t  th e  P t .  M acKenzie A g r ic n ' t u r a l  p r o je c t  were 
awarded im proper'1 ' f o r  th e  fo l lo w in g  r e a s o n s :

1 . The ru s h  t o  have the  la n d  c le a r e d  b e fo r e  th e  g round f r o z e  was 
im p rope r s in c e  most arguments fa v o r  c le a r in g  a f t e r  the  ground f r e e z e s .

2 . The c o n t r a c t s  d id  n o t meet th e  c r i t e r i a  f o r  P ro fe s s io n a l 
S e rv ic e s  C o n t ra c ts  and th e re fo r e  s h ou ld  have gone t o  b id .

3 . S e v e r a l c o n t ra c to r s  were v e r b a l l y  a sked  t o  subm it p ro p o s a ls  by 
d i f f e r e n t  p e o p le  re g a rd in g  th e  t e s t  c le a r in g  b u t were g iv en  c o n f l i c t in g  
s t o r i e s  re g a rd in g  th e  t e s t  c le a r in g  s p e c i f i c a t i o n s  ( i e .  th e  equipment 
r e q u i r e d , tim e  t o  subm it p ro p o s a ls , e t c . ) .  As a r e s u l t ,  d ie  com p la in an ts  
d id  n o t have a  f a i r  o p p o r tu n ity  t o  p re p a re  t h e i r  p ro p o s a ls .

4 . T he re  was no a d v e r t is in g  o f  th e  c o n t r a c t s  and th e y  were awarded 
w ith o u t l o c a l  p e o p le  knowing about them o r  h av in g  an o p p o r tu n ity  to  
compete f o r  them .

5 . ' he s t a t e  d id n ' t  award th e  c o n t r a c t  t o  th e  p e rson  w ith  th e  
low e s t p ro p o s a l o f  th o se  subm itted .

The o f f i c e  o f  th e  Ombudsman has com p le ted  i t s  in v e s t ig a t io n  o f  
th e s e  c om p la in ts . D u ring  the  c o u rse  o f  th e  in v e s t ig a t io n  o u r  o f f i c e :

1 . Conducted in te rv ie w s  by te le p lio n p  and in  p e rson  w ith  d ie  
Chairman o f  th e  A la sk a  A g r ic u lt u r a l A c t io n  C o u n c i l and th re e  members c f  
i t s  s t a f f ;  r e p re s e n t a t iv e s  o f  th e  D epartm en ts o f  A d m in is t ra t io n , N a tu ra l 
R esou rces and law ; members o f  th e  D epartm en t o f  A d m in is t ra t io n 's  
C o n tra c t Review  COrrsmittee; employees o f  s e v e r a l p r i v a t e  c o n t ra c t in g  
f i rm s  and th e  A la s k a  C hap te r o f  th e  A s s o c ia te d  G en e ra l C o n t ra c to rs ; 
d i s t r i c t  c o n s e r v a t io n is t s  w ith  d ie  U .S . S o i l  C o n s e rv a t io n  S e rv ic e ; and 
o th e r s .

2 . Reviewed d ie  app1 "'cab le p r o v is io n s  o f  th e  A la sk a  S ta tu te s  and 
th e  A la sk a  A d m in is t ra t iv e  Manual.

3 . L is te n e d  t o  a ta p e  o f  th e  O c tob e r 3.1, 1.980, A la ska  A g r ic u lt u r a l 
A c tio n  C o u n c i l (AAAC).

4 . Reviewed p e r t in e n t  s ta tu t e s  from  o t h e r  s t a t e s .
5 . Reviewed documents and corres jp ondence o f  d ie  AAAC.
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ro b  r c lT i i r  
Face 2

The developm ent o f  a p p ro x im a te ly  * 1 5 ,0 0 0  a c re s  o f  s t a t e  and 
.M atanuska-Susitna Eorough la n d  a t  P t .  M ackenzie  f o r  a fa rm ing  p r o je c t  
v,?.s p roposed  t o  th e  A laska  L e g is la tu r e  by th e  A la s k a  A g r ic u lt u r a l A c tion  
C oun c il (.AAAC) in  1980 . The p r o je c t  h as been d is c u s s e d  in  g e n e ra l term s 
s in c e  1977 and has been th e  s u b je c t  o f  v a r io u s  a n a ly s e s  s in c e  e a r ly  
1 97 9 . The p r o je c t  i s  c on s id e red  a  j o i n t  e f f o r t  o f  th e  AAAC, the 
D iv is io n s  o f  A g r ic u ltu re  and F o r e s t ,  Land and W ate r Management in  th e  
Departm ent o f  N a tu ra l Resou rces and th e  M a tan u ska -S u s itn a  Eorough. The 
la n d  w i l l  be s o ld  by S ta te  la n d  l o t t e r y ,  w ith  a g r i c u l t u r a l  i n t e r e s t  
o f f e r e d  i n  accordance w ith  AS 38 and 11 AAC 6 7 . The schedu led  d a te  f o r  
th e  l o t t e r y  i s  March 6 , 1981 .

Members o f '  th e  AAAC and i t s  s t a f f  p re s e n te d  a  p ro p o s a l t o  the  
L e g is la t u r e  in  1980 f o r  i n i t i a l  p r o je c t  fu n d in g  and CSSB 305 , sponsored 
by S e n a to r K e r t t u la ,  a p p ro p r ia te d  $ 3 ,6 0 0 ,0 0 0  t o  th e  AAAC f o r  la nd  
c le a r in g .  T h is  amounted to  a p p ro x im a te ly  $240  p e r  a c re  and was 
e s tim a te d  based  on exp e rien ce  in  D e lt a  and th e  M atanuska V a l le y .  The 
ironey was in tended  f o r  lo a n s  t o  th e  w in n e rs  o f  th e  l o t t e r y  b u t the  
s p e c i f i c  te rm s o f  th e  lo a n s  were t o  be e s t a b l is h e d  by th e  AAAC.

S e v e ra l r e p o r t s  and memoranda c on c e rn in g  th e  P t .  M ackenzie P r o je c t  
ad d re ss  la n d  c le a r in g . Budget and Management' s  r e p o r t  o f  3 /1 4 /8 0 , 
d is c u s s e s  th e  s ta t e  lo a n  program  f o r  c le a r in g  ( $ 2 2 0 / a c r e ) ; AAAC 
E x e cu tiv e  D i r e c t o r  R ob e rt C. P o l lo c k ' s  l e t t e r  o f  June 1 6 , 1980 t o  the  
AAAC in c lu d e s  a p roposed a c t i v i t y  p la n  f o r  c o n s id e r a t io n  by th e  c o u n c il 
a t  i t s  June 2 7 , 1980 m eeting . M r. P o l lo c k  p ro p o sed  t h a t  p r i o r i t y  
a t t e n t io n  be g iven  to  th o se  deve lopm ent a re a s  t h a t  needed t o  be 
accom p lished  in  th e  n ex t s e v e ra l m onths. He sugges ted  s e v e ra l s p e c i f ic  
a re a s  f o r  c o n c e n tra t io n , in c lu d in g : " . . . 9 )  c l e a r in g  and b re a k in g , G len 
F r a n k l in ,  C a ro l Lew is , S . C . S . , . . . "  and on tine p la n  i t s e l f ,  a c ro s s  from  
" c le a r in g  and b re a k in g " , "D eterm ine S p e c i f i c a t i o n s "  was in d ic a te d  in  
J u ly ,  /august, and September. M r. P o l lo c k  t o ld  M r. W a lton  o f  ou r 
F a irb a n k s  o f f i c e  th a t  t h i s  a c t i v i t y  p la n  was n e v e r  adop ted  by the  AAAC.
TEST CLEARING CONTRACT PROCESS:

A c tin g  on e a r l i e r  recom nendations b y  i t s  s t a f f ,  th e  AAAC decided in  
l a t e  August and e a r ly  September, 1980 t h a t  s e v e r a l e s t im a te s  o f  the 
c le a r in g  c o s t s  s lrau ld  be ob ta in ed  from  lo c a l  c o n t r a c t o r s  to  s u b s ta n t ia te  
th e  c u r l i e r  e s t im a te s  done by th e  U n iv e r s i t y  o f  A la sk a  f o r  th e  AAAC and 
th e  le g i s l a t u r e .  AAAC s t a f f  members in d ic a t e d  t o  M r. W alton  th a t  t h i s  
was beh ind  schedu le  due t o  t h e i r  v .ork lo a d .  They s ta te d  th a t  the  
p la n n in g  sh ou ld  have been done e a r l i e r .  Pi ran e  c a l l s  were p laced  by P au l 
H ub e rt, V ic e  Chairman o f  the  AAAC, t o  s e v e r a l c o n t r a c t o r s ,  prompting th e  
fo l lo w in g  re sp on se s :

1 . G ary  M Baugh, P re s id e n t  o f  Baugh C o n s t ru c t io n  and Eng ineering  
Company t o  th e  Matar. ’ s k a -S u s itn a  Borough d a te d  O c tob e r 7 ,  1 98 0 , g iv in g  
" v e ry  g e n e ra l budget numbers" in ten d ed  t o  "be o f  a s s is ta n c e  to  (th e  
Borough) in  e s ta b lis i t in g  the  budge ts  f o r  f u t u r e  w o rk ."
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2 . James S . H e rron , P re s id e n t  o f  Kermon E ro th e rs  C o n s t ru c t io n  Co. 
to  M l - ’ ;a A g r i c u lt r u a l C o u n c il, d a ted  O c tobe r 3 , 1580 , e n t i t le d :  
"F rc p c sa l based on c le a r in g  w ith  a 46AD8 w ith  1 5 ' S c a r i f i e r  B la d e ."

3. Edward E . C a rney , P re s id e n t o f  C arney B ro s . I n c . ,  t o  A la s k a  
A g r ic u lt u r a l C o u n c i l, g iv in g  f ig u r e s  f o r  c le a r in g  ap p ro x im a te ly  300 ' 
w ide f i e ld s .

th e se  l e t t e r s  (e n c lo sed  in  Appendix A) were revie'wed by AAAC s t a f f ,  
who c n s id e re d  th e  e s t i r r a te s  t o  be t o o  h ig h  and th e re fo r e  recommended 
th a t  an a c tu a l t e s t  be pe rfo rm ed  t o  o b ta in  d e t a i le d  in fo rm a t io n  on 
c le a r in g  c o s ts  a s  th e  b a s is  f o r  fu t u r e  lo a n s .  H r  s t a f f  a d v is ed  th e  
C oun c il t h a t ,  in  t h e i r  o p in io n , th e  t e s t  sh ou ld  be p e fo n red  b e fo r e  
w i.'ite r, t h e r e fo r e  c re a t in g  a tim e c o n s t r a in t .  D i f f e r e n t  re a s o n s  o f  th e  
need f o r  p re -w in te r  a c t i v i t y  were d is c u s s e d , in c lu d in g  c le a r in g  b e fo r e  
th e  ground f r o z e  and c le a r in g  b e fo re  deep snow cove red  th e  a r e a .  The 
AAAC decided  t o  have th e  t e s t  p e rfo rm ed  and in s t ru c te d  i t s  s t a f f  t o  
c o n ta c t  p o t e n t i a l c o n t r a c to r s .  A t t h i s  p o in t  R ob e rt P o l lo c k  c a l le d  Rod 
Mourant o f  th e  G o v e rn o r's  o f f i c e  t o  check on  c o n t ra c t in g  p ro c ed u re  
re q u irem en ts . M r. M ourant in d ic a te d  t h a t  a t  l e a s t  th re e  c o n t ra c to r s  
would have t o  be c o n ta c te d .

The fo llo w in g  c o n t ra c to r s  were c o n ta c te d  in  p e rson  by M ike G i l l i l a n d  
o f  th e  F a irb an k s  AAAC o f f i c e  a n d /o r G len  F ra n k l in  o f  th e  D e lta  o f f i c e  o f  
th e  G o v e rn o r's  S p e c ia l P r o je c t ' s  o f f i c e  in  O c tobe r 1980 : J e r r y  B rehm er, 
G len  K e lkenn , E a r l  M i t c h e l l ,  Dennis G reen , Bud LaFon (Kandik 
C o n s t ru c t io n ) , C arney B r o s . ,  and Henron B ro th e rs .  Both  G i l l i l a n d  and 
F ra n k lin  in d ic a te d  t o  Mr. W alton th a t  B i'e lm e r, H e lkenn , M i t c h e l l  and 
Green were c on ta c ted  in  p e rson , were shown a copy o f  th e  "POINT 
MACKENZIE TEST CLEARING SPECIFICATIONS" sh e e t (undated ) (se e  Appendix B) 
and were asked t o  s u b n it  a p ro p o s a l. S e v e ra l c o n t ra c to rs  t o ld  M r. W alton  
th a t  no w r i t t e n  s p e c i f ic a t io n s  were p ro v id e d . The c o n t ra c to r s  a ls o  
s ta te d  th a t  th e  p ro p o s a ls  were due th e  same day th a t  th ey  h ea rd  abou t 
th e  o p p o r tu n ity  t o  subm it a  p ro p o s a l, th e re b y  a l lo w in g  i n s u f f i c i e n t  t in e  
t o  p re p a re  a  w r i t t e n  p ro p o s a l.  'Jhe AAAC d id  re c e iv e  w r i t t e n  p ro p o s a ls  
subm itted  by Henron B r o s . , Bud LaFon and C arney B ros  (see  Appendix C ) . 
P ro p o s a ls  by H e lkenn , M itc h e ll and B reh n e r were subm itted  v e r b a l ly  in  
l a t e  O ctobe r and , a c c o rd in g  to  7AAC s t a f f ,  no w r i t t e n  re c o rd  o f  th e se  
p ro p o s a ls  e x i s t s .

On O ctobe r 3 1 , 3.980, th e  AAAC met in  Ztochorage. Members o f  th e  
Q i b ud s ran s t a f f  have l i s t e n e d  t o  a tap ed  re c o rd in g  o f  t h i s  m ee ting . 
D u rin g  the e x e c u t iv e  s e s s io n  p o r t io n  o f  th e  m ee ting , th e  AAAC d iscu ssed  
tire  t e s t  c le a r in g  c o n t ra c ts  and me n tio n ed  t h a t  th re e  . lo c a l (P t .  
M ackenzie) c o n t r a c to r s  had been a. kod t o  e s t im a te  tire  c o s ts  f o r  c le a r in g  
th e  la n d . The c o n t r a c t o r ' s  e s t im a te s  ranged  from  $500 o r  $750 t o  $2200 
p e r  a c re  f o r  c le a r in g  c o s t s .

You in d ic a te d  t h a t  you f e l t  th e  A A A C  had t o  g e t an unb iased  
in d iv id u a l who had a l o t  o f  land  c le a r in g  e x p e r t i s e ,  was v e ry  m e tic u lo u s  
abou t b is  re c o rd  keep ing  and who c o u ld  be h i r e d  by th e  AAAC on an l io u r ly  
b a s is  'o  do some t e s t  c le a r in g . You s a id  t h a t  th e  Departm ent o f  
Aidnani du ra tion  had in d ic a te d  th e  c le a r in g  c o u ld  Ire done on a 
p r o fe s s io n a l s e rv ic e s  c o n t ra c t  b a s is  and t h a t  i t  "would be good t o  go
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o u t and have sc:re othc-r p e op le  g iv e  u s some p r o p o s a ls . . .o n ’ t h i s  t e s t  
c le a r i n g . " t .

You in d ic a te d  you were re a d y  t o  go w ith  Bud LaFon o f  Kand ik 
C o n s t ru c t io n , s in c e  LaFon a p p a re n t ly  had c le a re d  more fa rm  la n d  in  
A la ska  U ian  anybody e ls e .  A d d i t i o n a l ly  LaFon d id  an e x trem e ly  good jo b  
in  c le a r in g  la n d  in  D e lt a  J u n c t io n  and t h a t  G len F ra n k l in  knew h is  work 
and the  work t h a t  lie  c ou ld  d o . You p roposed  t  _-t th e  AAAC h i r e  Bud 
LaFon on a  p r o fe s s io n a l s e rv ic e s  c o n t r a c t  to  c l e a r .  G len  F ra n k lin  would 
o ve rsee  th e  p r o je c t .

At t h i s  p o in t  in  th e  d is c u s s io n , p ro p o s a ls  by s e v e ra l o th e r  
c o n t ra c to rs  w ere m en tioned , in c lu d in g  th e  fo .13ov.ing :

( in a u d ib le )  $ 2 0 0 / h r  (p ro b a b ly  Bud Teron )
G len Helkenn $ 1 2 0 /  h r
E a r l M i t c h e l l $75 /  h r
J e r r y  Bre lim er $ 1 5 0 /  h r
Hermon B ro s . $ 1 2 8 / h r

The subsequent d is c u s s io n  i s  d i f f i c u l t  t o  unde rstand  on th e  ta p e . I t  
.inc luded , a c co rd in g  t o  one AAAC s t a f f  member, c o n s id e ra t io n s  o f  th e  need 
f o r  two c o n t r a c to r s  t o  en su re  coupe t i t  i o n ,  so  th a t  c o s ts  w o u ld n 't  be 
"padded ." The b e n e f i t s  o f  h av in g  an in s p e c to r  t o  watch t lie  c o n t r a c to r s  
and the  p rob lem  o f  in d uc in g  p r o d u c t iv i t y  from  th e  c o n t ra c to r  (s )  were 
d is c u s sed . A ls o , th e  AAAC wanted t o  red uce  th e  b a c k la sh  in  th e  Pa lm e r 
a re a  (expec ted , due t o  th e  h i r in g  o f  a  F a irb a n k s  c o n t r a c t o r ,  Bud LaFon) 
by h i r in g  a  lo c a l  c o n t r a c to r .  S e v e r a l o f  th e  p ro p o s a ls  w ere r e je c t e d  
f o r  f a i l u r e  t o  meet th e  re q u ire d  s p e c i f i c a t i o n s ,  such as la c k  o f  th e  D -9 
t r a c t o r s .  A n o t io n  was made t h a t  th e  AAAC c o n t ra c t  w ith  the Ueimon 
B ro s , and Kand ik  c o n s t ru c t io n . They w ou ld each c le a r  300 a c re s  on th e  
P t .  M ackenzie P r o je c t  on an h o u r ly  b a s i s  u s in g  th e  AAAC's 
s p e c i f ic a t i o n s .  G len  F r a n k l in ,  th e  c o n t r a c t  a d m in is t r a t o r ,  w ou ld 
e v a lu a te  th e  r e s u l t s .  The m o tion  was seconded and approved by th e  AAAC.

On November 3 , 1980 , R o b e rt P o l lo c k  s e n t  a m .io t o  Rod M ouran t, 
A d m in is t ra t iv e  O f f i c e r  f o r  th e  O f f i c e  o f  th e  G ove rn o r, summ arizing t lie  
deve lopm ents and a sk in g  Mr. M ourant t o  re v iew  11 le c o n t ra c t in g  p ro c e s s . 
You a ls o  s e n t  a  memo t o  Rod M ourant d a te d  November 4 , e n t i t le d  "A ttached  
Two C o n t ra c ts  f o r  T e s t  C le a r in g  in  th e  P o in t  Mackenzie P r o je c t . "  The 
documents in c lu d e d  two "A u t lx jr i t y  t o  E n tr . C o n tra c t  N e g o t ia t io n s "  fo rm s 
d a ted  November 5 , 1980 , each l i s t i n g  one f i rm  (Kand ik C o n s t ru c t io n  on 
one and L e s l i e  B. E n te rp r is e s  on th e  o t h e r ) . (See Appendix D .)

On November 6 , 3 9 80 , th e  ATNs and p roposed  c o n t ra c ts  were subm itted  
t o  th e  Departm ent o f  A d m in is t r a t io n 's  C o n t ra c t  Review Conm itbee (CRC) 
f o r  a p p ro v a l. The AAAC argued  t h a t  th e re  was a tim e c o n s t r a in t  because 
th e  work had t o  be done p r i o r  t o  f r e e z e  up, b u t th e  c o n t ra c t s  were 
r e je c te d  because no p r o fe s s io n a l s e r v ic e s  were b e ing  o b ta in e d . A f t e r  
t h i s  m ee tin g , R ob e rt W alton o f  o u r  F a irb a n k s  o f f i c e  c a l le d  Ken R y a ls , 
S u p e rv is o r  o f  the  P re -A u d it s e c t io n  in  th e  D e p a r t  t n t  o f  A d m in is t ra t io n . 
Mr. W alton p o in te d  o u t th a t  th e  A d m in is t r a t iv e  Manual d e s c r ib e s  
p r o fe s s io n a l s e rv ic e s  in  s e c t io n  8102 a s  f o l lo w s :
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P r o fe s s io n a l s e rv ic e s  rc -c u ire  s p e c ia l i z e d  kncv.'le-dge and t r a in in g  
t o  p e r fo rm , o f  ban th rough  lo n g  and in t e n s iv e  acac 'a ri c  p re p a ra t io n . 
The te rm  in c lu d e s  a r t i s t i c  a b i l i t i e s ,  b u t  n o t  m anual s k i l l s . . . .F o r  
p u rp o se s  o f  t h i s  p a r t  o f  th e  m anual p i- o fe s s io n a l s e rv ic e s  a re  
d e fin e d  as  s e rv ic e s  ren de red  by an in d iv id u a l o r  f i rm  c o n t ra c tu a l ly  
h ire d  by an agency because o f  in -d e p th  e x p e r t is e  in  a p a r t i c u la r  
f i e l d .  S k i l le d  tradesm en such a s  c a rp e n te r s , e le c t r i c i a n s  a id  
p lum bers a re  n o t c on s id e re d  in  th e  p r o fe s s i o n a l c a te g o ry .

M r. W a lton  asked  Mr. R y a ls  i f  he c o u ld  c l a r i f y  what k in d s  o f  s e rv ic e s  
q u a l i f i e d  a s  p r o fe s s io n a l s e r v ic e s .  M r. R y a ls  used a s  an example a l o t  
c le a r in g  in  which th e  g ra d e r  work t o  c le a r  th e  la n d  w ou ld  n o t  be a 
" p r o fe s s io n a l s e rv ic e "  b u t th e  s u rv e y in g  o f  th e  l a i d  w ou ld  b e .

On 1'JovemlDer 1 4 , th e  CRC m et ag a in  t o  c o n s id e r  t l i e  c o n t r a c t s .  By 
t h i s  t im e , a d d i t io n a l c o n t r a c t o r s ’ names had been h an dw ritte n  on to  th e  
ATN fo rm s (o u r  in v e s t ig a t io n  was u n ab le  t o  d e te rm in e  wlio w ro te  th e se  
i n ) ; now one con ta in ed  Kand ik C o n s t ru c t io n  ( ty p e w r i t te n )  and Baugh 
C o n s t ru c t io n , Henron B ro th e rs  C o n s t ru c t io n  and C arney  B r o s . ,  ( a l l  
h a n d w r it te n ) ; t l ie  o th e r  c o n ta in ed  L e s l i e  B . E n t e rp r i s e s  (ty p e w r it te n ) 
and Baugh, Herman B ro th e rs  a id  C a rney  B ro s , (h a n d w r i t t e n ) .

Rod M ouran t made a  p re s e n ta t io n  t o  th e  CRC t h a t  em phasized : th e
t e s t  was more than  ju s t  c le a r in g  because d i f f e r e n t  methods were to  be 
t r i e d  t o  d e te rm in e  c o s t  e f f e c t i v e n e s s ;  th e  need f o r  n e t ic u lo u s  re c o rd  
k eep in g ; and t lie  tim e c o n s t r a in t s  due t o  app roach ing  c o ld  w ea th e r. A t 
le a s t  one member o f  th e  CRC u n d e rs to od  from  th e  p re s e n ta t io n  t h a t  th e  
c o n t ra c to r  ( s )  f o r  th e  t e s t  c le a r in g  w ould n o t  be in v o lv e d  in  fu r t h e r  
p lia ses  o f  th e  p r o je c t .  Our in v e s t ig a t io n  found  no e v id e n c e  th a t  t h i s  
c o n d it io n  was e v e r  s e r i o u s ly  c o n s id e re d  and no s t i p u la t i o n s  t o  t h i s  
e f f e c t  were in c lu d ed  in  th e  c o n t r a c t s  o r  s p e c i f i c a t i o n s .

F o llow in g  t h i s  p re s e n ta t io n , t lie  CRC app roved  th e  c o n t r a c t s ,  
re a son in g  t h a t  th ey  d id  in  f a c t  m eet t lie  c r i t e r i a  f o r  p r o fe s s io n a l 
s e rv ic e s ,  g iv e n  t lie  c o n s id e ra t io n s  p re se n te d  by M r. M ou ran t. 'Die t e s t  
c le a r in g  commenced s e v e ra l days l a t e r .

On December 2 4 , 1 9 8 0 , M r. W a lton  asked  Mr. M ouran t t o  c l a r i f y  what 
q u a l i f i e d  a s  a p r o fe s s i o n a l s e rv ic e s  c o n t r a c t .  M r. M ouran t in d ic a te d  
t h a t ,  in  h i s  o p in io n , c e r t a in  f l e x i b i l i t y  i s  n e c e s s a ry  in  th e  
d e te rm in a t io n  o f  what c o n s t i t u t e s  a p r o fe s s i o n a l s e r v ic e .  He gave a s  an 
example s e c r e t a r i a l  s e rv ic e s  f o r  th e  t r a n s c r ip t i o n  o f  m ee tin g s . Mr. 
M ourant b e l i e v e s  th a t  th e se  do q u a l i f y  a s  p r o fe s s i o n a l s e r v ic e s .
RESULTS OF OUR INVESTIGATION: WHAT SHOULD HAVE TAKEN PLACE

P la n n in g : The c o n s id e ra t io n  o f  c le a r in g  and b re a k in g
s p e c i f i c a t i o n s  was p roposed  f o r  J u ly ,  A ugust, and Septem ber by AAAC 
s t a f f .  I f  t h i s  sch edu le  had been im plem ented by t lie  AAAC, th e re  v.ould 
have been ample tim e t o  f o l lo w  a p ro p e r  c o n t ra c t in g  p ro c e s s  b e fo re  
w in t e r .  W h ile  i t  i s  t r u e  t h a t  e x c e s s  snow on  th e  g round  can  cause 
p rob lem s d u r in g  c le a r in g ,  i t  i s  a l s o  t r u e  t h a t  many a u t h o r i t i e s  ag ree  
t h a t  th e  b e s t  tim e f o r  c le a r in g  i s  a f t e r  t l ie  g round  h a s  f r o z e n .  Much ofC



th e  t e s t  c le a r in g  c ou ld  have been re c og n iz ed  a s  a  w in te r  a c t i v i t y ;  in  
f a c t  p rob lem s were encoun te red  because th e  t e s t  c le a r in g  was begun to o  
e a r ly  arid th e  la r g e  t r a c t o r s  "wallowed in  th e  s o f t  g ro u n d ."  The AAAC 
sh ou ld  have p a id  s p e c ia l a t t e n t io n  t o  s c h e d u lin g  t a s k s  th a t  re q u ire d  
a c t io n  p r i o r  t o  c o ld  w ea th e r so  t h a t  tim e v .ou ld  h ave  boon a v a i la b le  f o r  
p ro p e r  p la n n in g .

The A A A C  s h o u l d  have in v e s t ig a te d  c le a r in g  c o s t s  e a r l i e r .  The 
le g i s l a t i v e  a p p ro p r ia t io n  o f  $ 3 ,6 0 0 ,0 0 0  f o r  la n d  c le a r in g  th a t  was 
s ig ned  i n t o  lew  by G ove rn o r Hammond on June 18 s h o u ld  have been based on 
d a ta  s u f f i c i e n t l y  r e l i a b le  so  t h a t  a l a s t  m inu te  t e s t  c le a r in g  would n o t 
have been n e c e s s a ry , b u t in  any case  th e  d e c is io n  t o  re q u e s t  e s tim a te s  
and have a t e s t  c le a r in g  sh ou ld  n o t  have been d e la y e d  a s  lo n g  as i t  ’ s .

T e s t  C le a r in g  C o n t ra c t : I f  and when th e  need  f o r  a  t e s t  c le a r in g  
had been e s ta b lis h e d , th e  AAAC sh ou ld  have d e te rm in e d , w ith  th e  
a s s is t a n c e  o f  th e  Departm ent o f  A d m in is t ra t io n , th e  p ro p e r  c o n t ra c t in g  
p ro c e s s  -  b e fo r e  n e g o t ia t in g  w ith  p o t e n t i a l c o n t r a c t o r s .

Tne fo l lo w in g  s te p s , ta k e n  from  "Choosing  and U sing  C o n t ra c to rs : 
Sem inar f o r  S ta te  o f  A la s k a  Employees (1 9 8 0 )"  a r e  r e p re s e n ta t iv e  o f  what 
s h ou ld  have been in c lu d ed  i n  t h i s  p ro c e s s :

1 .  E s t a b lis h  c r i t e r i a  f o r  d e te rm in in g  q u a l i f i e d  f i rm s , i e .  re q u ire d  
c h a r a c t e r i s t i c s  such a s  e x p e r ie n c e , equ ipm ent, p a s t  p e rfo rm an ce , e t c .

2 . O b ta in  a  l i s t  o f  p o t e n t i a l  c o n t r a c t o r s ,  u s in g  s e v e ra l s o u rc e s , 
such a s  AAAC, Departm ent o f  A d m in is t ra t io n  (a  com pu te rized  l i s t i n g  o f  
p o t e n t i a l  c o n t ra c to r s  i s  now a v a i la b le  from  G en e ra l S e rv ic e s  and 
S u p p ly ) ,  Departm ent o f  N a tu ra l R esou rce s , p r o fe s s i o n a l  o rg a n iz a t io n (s )  
such a s  A ssoc ia ted  G en e ra l C o n t ra c to rs , and a d v e r t i s in g .

3 . Compare s o le  s o u rc e , re q u e s t f o r  p ro p o s a l and re q u e s t f o r  b id  
a l t e r n a t i v e s :

a . S o le  s o u rc e  p rocu rem en ts when t lie  agency i s  c e r t a in  th a t  
t lie  f i rm  s e le c t e d  i s  u n iq u e ly  q u a l i f i e d ,
b . RFPs a l lo w  c o n t ra c to r s  w ide r la t i t u d e  in  d eve lo p in g  
p roposed  app roaches and c o s t  e s t im a te s  and a l lo w  th e  
c o n t ra c t in g  agency t o  s e le c t  from  a ran ge  o f  s k i l l s  and 
ap p roach es ,
c . RFPs a re  u sed  when f a i r l y  s ta n d a rd  s e rv ic e s  a re  re q u ire d .

4 . Review p e r t in e n t  s t a tu t e s  and r u le s ,  in c lu d in g  t lie  fo l lo w in g :
a . AS 3 7 .0 5 .2 2 0  T h is  s e c t ic n  d e s ig n a te s  th e  Department o f  
Admin i s t r a t i o n  a s  th e  p u rch as in g  a g e n t f o r  th e  s t a t e  w ith  the 
a u th o r i t y  t o  pu rchase  c o n t ra c tu a l s e r v ic e s  o r  t o  d e le g a te  t h i s  
power to  o t h e r  ag enc ie s  in  acco rd an ce  w ith  AS 3 7 .0 5 .2 3 0 .
b . AS 3 7 .0 5 .2 3 0  s t a t e s :

. . . a  c o n t r a c t  f o r  c o n t ra c tu a l s e r v ic e s  must be based on 
c o m p e t it iv e  b id s ; and award s h a l l  be made t o  th e  low es t 
r e s p o n s ib le  b id d e r a f t e r  a d v e r t i s in g  th e  b id s  excep t 
th a t  (C) c om p e t it iv e  b id s  need n o t  be re q u ire d  ( i )  f o r  
c o n t r a c tu a l s e rv ic e s  where no c om p e t it io n  e x i s t s . . . o r  
( v i )  f o r  p r o fe s s io n a l s e r v i c e s . . .

c . Tne S ta te  A d m in is t ra t iv e  M anua l, which s e t s  f o r t h  . 
" r e g u la t io n s  t o  s e rv e  a s  agency g u id e l in e s  f o r  a d m in is t ra t io n ,
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n e g o t ia t io n , e x e cu tio n  and accoun tin g  and c o n t r o l o f  
P ro fe s s io n a l S e rv ic e  C o n t r a c t s ."  ‘

In  a d d it io n  t o  s e c t io n  8102 o f  th e  A d m in is t ra t iv e  Manual (quoted 
p re v io u s ly )  th a t  d is cu s se s  re q u irem en ts  f o r  p r o fe s s io n a l s e rv ic e s , 
s e c t io n  8104 s t a t e s :

VJhereas employee s e rv ic e s  a r e  p e rfo rm ed  under s u p e rv is o ry  
d i r e c t io n  in  an em p loyer p ro v id e d  and c o n t r o l le d  env ironm en t, 
p ro fe s s io n a l s e rv ic e s  a re  re n d e red  in d e p e n d e n t ly , a r t f u l l y  
and s k i l l f u l l y .  To q u a l i f y  a s  a c o n t r a c t o r  th e  in d iv id u a l 
o r  o rg a n iz a t io n  u s u a l ly  m a in ta in s  an o f f i c e  and s t a f f ,  
p ro v id e s  th e  n ecessa ry  t o o l s  and in  'f ru m en ts . . .  (emphasis a d d ed ).

The t e s t  c le a r in g  o p e ra t io n  was s u p e rv is e d  by G len  F r a n k l in  so  th e  
s e rv ic e s  were n o t rende red  in d ep en d en tly  and a t  le a s t  one o f  th e  
c o n t ra c to rs  d id  n o t  have th e  s p e c i f ie d  e q u ip re n t  (D -9 t r a c t o r s )  o r  
in -dep th , e xp e rien ce  in  a g r i c u l t u r a l  c le a r in g .  I t  i s  c le a r  t o  o u r  o f f i c e  
t h a t  th e  t e s t  c le a r in g  c o n t ra c ts  s h ou ld  n o t  have been awarded on a 
p r o fe s s io n a l s e rv ic e s  b a s is .

In  t h i s  case o r  in  any o t h e r ,  h ow ever, once a  c o n c lu s io n  i s  reached  
t h a t  a  p ro fe s s io n a l s e rv ic e s  c o n t r a c t  I s  a p p l ic a b le ,  then  th e  p ro cedu res  
s e t  f o r t h  in  th e  A d m in is t ra t iv e  M anual sh ou ld  be fo l lo w e d . The 
fo l lo w in g  d is c u s s io n  add re sse s  th e s e  p ro c e d u re s .

S e c t io n  8102 o f  th e  A d m in is t ra t iv e  Manual s t a t e s  t h a t :
. . .A n  agency may subm it a s ta tem en t t o  t l ie  Com m issioner o f  
A dm in is t ra t io n  re q u e s t in g  a p p ro v a l t o  m od ify  th e  a p p lic a t io n  o f  any 
s p e c i f i c  p rocedu re t o  i t s  un ique  c irc um s ta n c e s . U n le s s  t lie  re q u e s t 
i s  approved in  advance, com p lian ce  w ith  th e  p ro c e d u ra l sa feg u a rd s  
s e t  f o r t h  h e re  i s  m an d a to ry .. . (em phasis a d d ed ).

S in e :' t lie  a c t io n  o f  th e  Departm ent o f  A d m in is t ra t io n 's  CRC on November 6 
was t o  r e je c t  th e  c o n t ra c ts  because th e y  d id  n o t  c o n ta in  p ro fe s s io n a l 
s e r v ic e s ,  i t  i s  c le a r  t h a t  p r i o r  a p p ro v a l was n o t o b ta in ed  and th e  
" p ro c e d u ra l sa feg ila rd s" in  t lie  A d m in is t r a t iv e  manual were t h e r e fo r e  
m andato ry .

S in c e  th e  s e rv ic e s  were c l e a r l y  n o t  in  re sp on se  t o  an emergency 
s i t u a t i o n ,  S e c t io n  8 1 3 4 's  w a iv e r a llow an c e  o f  th e  p r i o r  a p p ro v a l does 
n o t  a p p ly  t o  th e se  c o n t ra c ts . The u rg ency  t h a t  d id  e x i s t  was th e  r e s u l t  
o f  p o o r p i  a im ing .

S e c t io n  8140 r e i t e r a t e s  t h a t  an agency may n o t  e n t e r  i n t o  c o n ta c t  
n e g o t ia t io n s  u n t i l  t lie  A u th o r ity  t o  N e g o t ia te  fo rm  i s  approved  by the  
D epartm ent o f  A d m in is t ra t io n . I t  s t a t e s :

C o n tra c t n e g o t ia t io n  i s  d e f in e d  a s  a p ro c e ss  o f  c o n fe r r in g  
w ith  o th e rs  t o  a r r i v e  a t  a m u tu a l ly  a c c ep ta b le  ag reem ent. 
T h e re fo re , t lie  D epartm ent o f  A d m in is t ra t io n  must app rove  an 
ATN b e fo re  an agency may do one o f  th e  fo l lo w in g :
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1. Sand a formal ?jH? (Section £142) to prosr,active 
contractors.

2. Request one or more prospective contractors to 
submit formal proposals.

Each ATN submitted to the Department of 7-idirinistration 
must be acccnpanied by documents an support of the items 
listed above (Section 8126) and where appropriate, by an 
outline of the evaluation procedures which vail be used 
to judge proposals.

In some cases, preliminary co jact with prospective 
contractors may precede negotiations. Care must be 
taken that these contacts do not result :*n a premature 
commitment and ao not give any firm or individual an unfair 
advantage.

It is clear that not only were the prospective contractors 
requested to submit proposals before Mr. Ryals signed the ATN (on 
November j J), but the contracts were in effect awarded verbally by the 
M A C  prior to the signing of the ATN.

Each of the contracts was for approximately $60,000, therefore the 
provisions of Section 8146 should have been followed:

...whenever an agency contemplates the negotiation of a 
contract in the probable amount of $20,000 or more it must 
comply with tlie following:

1. Preparation of a program review memorandum if funds 
have not been budgeted. (In this case they had, by CSSE 
305.)
2. Preparation of a formal request for proposal. Section 
8142.
3. Solicitation of proposals by newspaper advertising in 
addition to solicitation by other means.
4. Utilization of a review committee and a point system 
to evaluate proposals. Section 8144.

...If an agency does not comply with tlie above requirements it 
must explain its position in writing and request concurrence 
of the Department of Administration.

Our investigation found no evidence that 2, 3 or 4 above were completed 
or considered or that tlie agency position was explained in writing.

Section 8142 discusses tlie Request for Proposal and states that:
"In professional service contracting it is one of the mast important 
documents prepared." No RET? was prepared for the.test clearing contract.

Section 8108 states that a list of all vendoi , to whom the RFP is 
to be sent must be forwarded to administration in the form of an ATN. 
This was not done. Instead, the AIM with an incomplete set of nanvas was 
signed after the contracts v.ere negotiated.
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...It is State policy to solicit proposals from at least throe 
potential vendors unless justified otherwise or unless nev:spaper 
advertising is used in lieu of direct solicitations...

There was no newspaper advertising. Ire ATN form includes a statement 
that says: "We intend to negotiate .vith the following persons or firms.
Agencies SHOuID list at least thr*e choices or explain why it is not 
possible", followed by tliroe lines (see Appendix D). On tire copies of 
the ATNs signed by you and Mr. Ryals (after the negotiations), the 
following firms were listed. Kandik, Eaugh, Henron Brothers and C a m e y  
Bros, on one and Leslie B . , Eaugh, Henron Brothers and C a m e y  Bros, on 
the other.

Mr. Baugh's letter was not a proposal at all but a response to the 
initial inquiry about estimates for future clearing costs. Kir. Baugh 
told Mr. Walton in a telephone interview on December 10 that he would 
have liked to have had a chance to bid on the test clearing but was 
given no such opportunity.

The setter from Mr. Herrron is a proposal based on clearing with a 
"46A7L which is not a D-9 as called for in the specifications sheet.
■Die leek of D-9 tractors or their equivalent is what caused the C a m e y  
Bros, and other contractors to not qualify for the test clearing.

Leslie B. Enterprises is run by Leslie B. Herman, a nephew of the 
Herman brothers, but it \s separate from the Hermon Brother's company. 
Leslie Hermon told Mr. Walton on F e b r u a w  23, 1981 that his company had 
experience in clearing but, prior to u  test clearing antra.at, Leslie
B. Enterprises had not done any agricultural clearing work ard had not 
used D-9 equipnent. In a telephone conversation with Mr. Wa1 ton on 
December 10, 1980, Mr. Ben Hermon stated that Herman Brothers 
Construction liad turned toe test clearing project over to their nephew 
because his wife is a minority and they are trying to get Iran 
established so lie can get nority hire ce itracts. He al so indicated 
that Leslie B. Enterprises leased the equipment from H e m o n  Brothers so 
that the criteria for D-9 equipnent could to met.

Section 812? states:

"The following points are representative of what should to 
considered by tlie agency before a decision is made to perform work 
by contract:

—  7. Have at least three prospective providers of the desired 
service been designated: Are there oilier sources that could
to included? Why have any qualified firms been excluded?

During the course of the investigation, Mr. Walton cc toe ted the 
Associated General Contractor's office in Anchorage and s ural 
individual contractors. M*. Walton asked if they knew of any firms that 
had agricultural clearing experience in Alaska. Tlie consistent answer 
received was that there were m any contractors wlio were qualified, had

f a c t i o n  8 I C 5  c i t e s  A S  3 7 . 0 5  2 2 0  a n d  s t a l e s :
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experience, had D-9 or equivalent equipment, and were eager, to sub nit 
hies or proposals to do clearing work.

Mo consideration of tliis large number of potential contractors vras 
made in the test clearing contracting process. On the contrary, 
according to msmbars of die A S A C  staff, the contract was a w a r d e d  bo B u d  
LaFon of Band ilk C o n s t r u c t i o n  because he was personally known by the A A A C  
to have done cood work at die Delta Project and, according to one staff 
nee ter, "Bud LaFon is our buddy."

Section 8132 discusses tlie need to secure competitive proposals; to 
award the contract to the firm submitting the lowest cost, responsive 
proposal; the advantages of soliciting proposals from a large number of 
qualified firms; and the caution: "Extreme care must be taken not bo 
exclude any firm prematurely."

Section 8108 includes a requirement that contracts be accompanied 
by an explanation as to the reasonableness of tlie proposed transaction's 
cost. Item 6 also requires "Agency justification of price if tlie lowest 
proposal is not accepted or if agency contracts were limited to fewer 
than three sources."

The proposals that were submitted were not consistent in tlie manner 
in which the costs were estimated. Some of tlie contractors used dollar 
per hour figures and some used dollar per acre figures, and various 
combinations of clearing, disposal, winch owing, stump rowing and other 
tasks were mentioned in the various proposals. The differences in cost 
(from Mitchell's $75 per acre mentioned at the October 3.1 AAAC meeting 
bo Hermon Brothers $•'100 per acre) and the differences in tlie way tlie 
proposals were received (.ie. by letter and phone) are examples of tlie 
need for the explanation required by section 8108 (6).

£u. dutf O F  ATiVEGATIONS A N D  F I N D I N G S :

AT.LEGATION NUMBER 1 (Tne rush to have tlie land cleared tefore the ground 
froze was improper since most arguments favor clearing after the ground 
freezes.):

There are differences of opinion about tlie best time to perform 
certain operations associated with land clearing. Several of tlie 
operations are test performed after the ground freezes, but if the 
clearing were delayed too long, deep snow could have seriously hindered 
the clearing operation. With proper planning, the AAAC could have 
avoided tlie hurried contracting process and precluded the problems .md 
complaints th' ' resulted.

FINDING: This allegation is partially justified.

ALLEGATION NUMBER 2 (Tie contracts did not meet tlie criteria for 
Professional Services Contracts and therefore should have gone to bid.):

It is the opinion of tlie Office of the Ombudsman that tlie Contract 
Review Committee's original decision was correct based on tlie 
definitions provided in the Administrative Manual, especially Section
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8102. Mr. Mourant1 s arguments (tha t different clearing r e t  hols were to 
ba tried and that meticulous record keeping was needed) fail to 
establish that the clearing activity was a professional service. If 
specifications called for contractors to create' new and innovative 
techniques for clearing, for instance, thien it might h a v e  been a 
professional service. In addition, since the 7-AAC had prescribed idle 
clearing process and had a supervisor on hand to ins.:?-.; occraliance, the 
contractors were not operating independently, t h e r e  :7c. o contradicting 
the Administrative Manual, Section 8104, which doscrib s professional 
services as being rendered independently. Tne test cl earing contracts 
do not constitute professional services and they should have been 
awarded through the competitive bid process.

FINDING: Allegation number 2 is justified.

ALLEGATION NUMBER 3 (Several contractors were verbally asked to subnit 
proposals by different people regarding the test clearing but were given 
conflicting stories regarding the test clearing specifications .(ie. the 
equipment required, time to subnit proposals, etc.). 7\s a result, the 
complainants did not have a fair opportunity to prepare written 
proposals.):

There r era in differences of opinion between AAAC staff and several 
contractors as to exactly what information was provided to wliom, when 
and with how much lead time to subnit proposals, but it is clear that 
these problems would not have occurred if a proper RFP had teen prepared 
-ood proper records had been kept.

FINDING: This allegation is partially justified.

AT .LEGATION NUMBER 4 (There was no advertising of tlie contracts and they 
were awarded without local people knowing atout them or having an 
opportunity to compete for them.):

'Die proper procedures for processing Professional Services 
Coi tracts were not followed. Altliough advertising is not always 
req lix'ed in tlie selection of a contractor, it is clear that there should 
have teen a greater effort to obtain the maximum practicable competition 
for the contracts.

FINDING': This allegation .is justified.

ALLEGATION NUMBER 5 (Tlie state didn't award the cc itract to the lowest 
bid. proposal of those subnitted.) :

Due to tlie absence of written records on several of tlie proposals 
tliat were submitted and due to tlie lack of consistency in tlie estimates, 
it is difficult for this office to determine the exact relationship of 
tlie cost estimates in the proposals. It appears that the lowest bid was 
Mitchell's at $75 per hour but there are disagreements as to tlie 
specifics of Mitchell's proposal. One of tlie firms that was awarded a 
contract, Leslie B. Enterprises, was not experienced in agricultural 
clearing and did not meet tlie AAAC requirements of experience and having 
its own D-9 equipment. Leslie B. Enterprises should not have been
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discussed sluove, an KFP should hove specified 
costs were to be proposed as v.oli as the re-:act

FIKDIKG: This allegation is partially justified.

-.DDITIQMtL FliQING: As a general finding, it is clear that the several
safeguards established by the state in AS 37 and the Administrative 
Manual to estalj-isn contracting procedures were not followed in the case 
of the Pt. Mackenzie test clearing contract. Numerous exaaples of 
failure to follow pertinent guidelines were revealed during the course 
of our investigation, such as failure to prepare an RFP, failure to 
include other qualified contractors, and failure to have a formal review 
process. In general, tlie process was in marked contrast to the 
following quote from Attorney General Opinion Number 27, 1959, which is 
printed in Alaska Statutes following AS 37.05.230:

The purpose of the chapter was not only to protect the state 
and the public purse from uneconomic contracts let because of 
failure to request competitive bids and because of passible 
favoritism, but was also to insure that contractors would be 
insured a certain amount of "fair play" in dealing with the state 
government and i.n competing with one another for state contracts.

The Office of the Ombudsman notes that the Division of Legislative 
Audit reconnended (in correspondence from Gerald L. Wilkerson,
Legislative Auditor, to B.B. M i e n ,  Commissioner, Department of 
/udmini strati on, dated April 25, 1978) that tlie Office of tlie Governor 
sliould comply with its established contracting procedures. Compliance 
with contracting procedures continues to be a problem that requires 
resolution.

R i m i M H N D A T J  O N S :

For the Alaska Agricultural Action Council:

1. Future projects sliould be planned far enough in advance for 
timely consideration of important tasks such as contract processing 
within tlie guidelines of the Administration Manual.

2. The experience of the test clearing sliould be made available to 
all persons .and firms interested in future clearing work in tlie state 
and extreme care should be exercised to prevent the two contractors 
selected from having any unfair advantage, based on their test clearing 
work, over other contractors who might be interested in providing 
clearing services in tlie future, including the Pt. Mackenzie project.

3. In upcoming agricultural projects, such as Delta II, particular 
care sliould be taken to ensure that a fair and conpetitive system is 
utilized in the contracting of any work performed though the contract 
system.

I would like to thank you for tlie assistance and patience of your 
staff during tlie course of this investigation. We are requesting that

awarded the contract. .As 
tlie exact manner in which 
work to be accomplished.



you respond to our specific recarinandations within 30 coys.: If you have 
questions, please do not hesitate to contact our Fairbanks office.

Sincerely yours,

Frank Flavin 
Ombudsman

FF/RGW:jb

f  j :  Ted Smith, Director
Forest, Land and hater Management

Nick C a m e y ,  Director.
Division of Agriculture

Bob Poliock, Executive Director 
/viaska Agricultural Action Council

Mike Gilliland
Alaska Agricultural Action Council 

Glen Franklin
Governor's Special Projects Office 
Delta
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B ob P a lmer

Coordinator, Special P r o j e c t s  

Office of the G o v e r n o r  

Pouch AN

Juneau, Alaska 99811

□  P.O. Efx 74358
Fairfcar.ks, Alaska 99707 
(907) <52-4001

Re: O m b u d s m a n  Co m p l a i n t s  F80-0904

F 8 0 - 0 9 2 8  , F 8 0 - 0 9 3 6 , and 

A 8 0 - 1 1 2 6

D e a r  Mr. Palmer:

Thank you for y o u r  l e t t e r  o f  April 13, 19 8 1  in resp o n s e  to our 

i n v e s t i g a t i o n  of the t e s t  c l e a r i n g  o p e r a t i o n  at the Po i n t  M a c K e n z i e  A g ricultural 

Project. I feel o b l i g e d  to r e s pond to y o u r  c o m m e n t s  since man y  of our points 

we r e  e i t h e r  misread o r  are m i s i n t e r p r e t e d  i n  y o u r  response.

The comments t h a t  f o llow are o r g a n i z e d  a c c o r d i n g  to t h e  allegations a nd 

findings in our F e b r u a r y  26 letter.

ALL E G A T I O N  N U M B E R  1 (The rush to h«i/e t h e  lan d  c l e ared befoi " the ground 

froze was improper s i n c e  m o s t  a r guments f a v o r  c l e a r i n g  after the ground 

f r e e z e s . ):

We found (p. 10) thi s  allegation p a r t i a l l y  justified. The c ontracting 

p r o c e s s  used in t he t e s t  clearing o p e r a t i o n  was hurried. W e  found numerous 

d e p a rtures from the g u i d e l i n e s  establ i s h e d  i n  t h e  Statutes a n d  the 

A dmi n i s t r a t i v e  Manual. Additionally, the s e r v i c e s  were c l e arly not in response 

to an eme r g e n c y  situation. We stated that, w i t h  p r o p e r  planning, these problems 

could have been a v o i d e d  since the A l a s k a  A g r i c u l t u r a l  A c t i o n  Council (AAAC) 

s h o u l 1 have i n v e s t i g a t e d  the clearing costs earlier. The legislative 

a p p r o p r i a t i o n  for t he c l e a r i n g  was signed b y  the G o v e r n o r  o n  June 18, yet the 

A A A C  d i d n ' t  receive e s t i m a t e s  of clear i n g  costs until October, a nd only then 

d e c i d e d  to do a test clearing.

We als o  stated: "There are differences of o p i n i o n  a b o u t  the best time to 

p e r f c r m  certain o p e r a t i o n s  associated wi t h  l a n d  clearing."

In you r  April 13 letter, you stated in part:

(p. 1) It m a y  well be that the l a c k  o f  understanding 

d i splayed i n  thi s  assertion is t y p i c a l  o f  that t h r o u g h o u t  the* 

complaints. L a n d  clearing comes in t wo o r  more p h a ses: the 

initial p h a s e ,  in which the trees a re t i p p e d  over b y  chaining, 
mu s t  be done b e f o r e  the g round f r e e z e s  in order to pull the 

stumps a n d  r o o t s  o u t  of the g r o u n d  r a t h e r  than h a v i n g  them 

broken off . . .  So, w e  mos t  c e r t a i n l y  were c o r r e c t  in our 
timing o f  t h e  operation.



":.y 4, 19?: i
x .. r* <£ £

(p.3) T h e r e  was that constraint of timing er.d colc oher 

that we w e r e  fighting . . .  *y the time v;_ had the." aotiniatts 

back in, r e c o g n i z i n g  that the Council m e t  o n l y  o n  a -.unthly 

basis a t  t h a t  time, we faced a s evere time constrain., in 

getting t h e  w o r k  done by freeze-up. There w a s  n o t  r a to go 

through a 2 - 3  week bidding procedure.

(p. 3) I d e f i n i t e l y  dispute the sta t e m e n t  t h a t  the services 

were n o t  i n  resp o n s e  to an emergency s i t u a t i o n  . . . We were 

then r e q u i r e d  to take immediate action t o  m a k e  t h a t

d e t e r m i n a t i o n  of clearing costs b y  an a c tual te s t  clea r i n g

operation.

Our Response

Planning: The A A A C  f a i l e d  to comply with various c o n t r a c t i n g  guidelines. By

ignoring these g u i d e l i n e s ,  it failed to e n s u r e  t h a t  t he "state and the

p u b l i c  purse (were protected) from une c o n o m i c  c o n t r a c t s "  and "contractors 

would be insured a certain amount of 'fair play' in d e a ling with the state 

government." W i t h  p r o p e r  planning, the A A A C  w o u l d  ha v e  had time to go 

through a b i d d i n g  p r o c e s s  a n d  to satisfy all c o n t r a c t i n g  guidelines.

Our c r i t i c i s m  of the AAAC's p l a n n i n g  focuses on the timing o f  tlie 

request for c l e a r i n g  cost estimates. If the A A A C  was c o n c e r n e d  about the 

accuracy of the e s t i m a t e s  u s e d  for the l e g i s l a t i v e  appropriation, it should 

have obtained e s t i m a t e s  before October. C h a i n i n g  co u l d  then have been done 

p r i o r  to f r e e z e - u p  if so desired.

Chaining: In a c k n o w l e d g i n g  differences of o p i n i o n  o n  tlie subject, we did not

i ntend to i n i t i a t e  an argu m e n t  over the best time to chain trees. As noted 

on page one o f  o u r  letter, we contacted d i s t r i c t  soil c o n s e r v a t i o n i s t s  with 

the U.S. Soil C o n s e r v a t i o n  Service. Three d i f f e r e n t  U S D A  soil scientists 

have stated in t e l e p h o n e  conversations with our F a i r b a n k s  office that there 

are good reasons t o  chain after the g r o u n d  is frozen. Ted Cox, soil 

scientist wit h  t h e  Soil Conservation Service in Palmer, conf i r m e d  this in a 

telephone c o n v e r s a t i o n  with Robert Walton o n  A p r i l  24. He also i n dicated 

that he had o b s e r v e d  some of tlie test clea r i n g  a t  Po i n t  M a cKenzie in 

December when it w a s  cold, that the s h a l l o w  roots we r e  coming out, and that 

there was l i t t l e  i f  any breaking off of trunks. It is b e c a u s e  "experts" 

m a y  disagree on t h i s  issue that we m o d e r a t e d  our s t atement o f  finding in 

Allegation N u m b e r  1 to p a r t i a l l y  justified.

Emergency: The A d m i n i s t r a t i v e  Manual contains two r e f e r e n c e s  to an "emergency"

situation. S e c t i o n  8108 states in part: " . . .  w h e n  there is ein e m ergency 

and such work is n e c e s s a r y  to protect life o r  p roperty. " V.'e see no 

evidence that s u c h  a sit u a t i o n  existed c o n c e r n i n g  the test clearing 

operation. S e c t i o n  8132 states in part:

"Competition m a y  n ot be feasible w h e n  o n e  o r  mo r e  o f  the following 
conditions p r e v a i l :  . . .  3. Public n e c e s s i t y  will rat p e rmit delay

incident to p r e p a r a t i o n  of formal requ e s t s  a n d  e v a l u a t i o n  of 
p r o p o s a l s . "



It is not a 1 _;.v t h a t  p u b l i c  nece s s i t y  required chaining b e f o r e  f r e e z e - u p  

but, as we state! earlier, p r o p e r  planni: •.•ould hav e  a l l o w e d  p r o p  or p r o c e d u r e s

whether the chaining v a s  done b e f o r e  or aiter freeze-up.

7iLLEGATIQN liJUrIP, 2 (The contracts did not me e t  the criteria for 

Professional Services C o n t r a c t s  a n d  therefore should h a v e  gone to b i d . ):

We found (p. 10) this a l l e g a t i o n  justified. We b e l i e v e  that t he D e p a r t m e n t  

of  Administration's C o n t r a c t  R e v i e w  Coxmitcee was c o r rect i n  its o r i g i n a l  

decision that p r o f e s s i o n a l  s e r v i c e s  were not involved in the test c l e a r i n g  

operation.

You responded in p a r t :

(p. 3) We w e r e  n o t  simply locking for a contractor, we were 

looking for p e o p l e  t h a t  could do the job well, w i t h  w h o m  we 

had sufficient e x p e r i e n c e  to k n o w  that they c o u l d  f o l l o w  

instructions a n d  k e e p  m e t iculous records.

(p. 3) My d e c i s i o n  to go with Bud LaFon o f  K a n d i k

Construction w a s  b a s e d  completely on the r e c o m m e n d a t i o n  of

Glen F r a n k l i n  w h o  (sic) I have utmost confidence in.

(p. 3) In r e s p o n s e  to discussion at the top o f  p a g e  nine, the

Authority to N e g o t i a t e  (ATN) that was signed in this o f f i c e

had only one n a m e  on it. That was the individual t h a t  we 

intended to sig n  a P r o f e s s i o n a l  Services C o n t r a c t  with.

(p. 4) The r e p u t a t i o n  th a t  (Bud LaFon) has e arned as a result 

of work o n  the De l t a  p r o j e c t  a n d  the unques t i o n e d  

meticulousness o f  h is recordkeeping were tlie factors that were 

decisive in t he d e c i s i o n  to hire him.

Our R e s p o n s e :

Professional s e r v i c e s  c o n s u l t a n t s  are expert advisers who o f f e r  v i e w s  a n d  

opinions based on a d m i n i s trative, professional, o r  technical experience. The 

Administrative Manual s t a t e s  t h a t  "professional services r e q u i r e  s p e c i alized 

knowledge and training . . . b u t  n o t  manual skills." P r o f e s s i o n a l  services a re 

"rendered independently, a r t f u l l y  a n d  skillfully" b ut "skilled tradesmen such as 

carpenters, electricians a n d  p l u m b e r s  are not considered in tlie p r o f e s s i o n a l  

c a t e g o r y . "

We agree that d e s p i t e  t h e s e  guidelines tlie D e p a rtment of A d m i n i s t r a t i o n  

gave the 7JVAC the a u t h o r i t y  to p r o c e e d  on a Professional Services C o n t r a c t  

basis. Tls a result, we r e c o m m e n d e d  to the. Commissioner o f  A d m i n i s t r a t i o n  that 

the definition of p r o f e s s i o n a l  services contracting be c l a r i f i e d  a nd new 
legislation be sought as nec e s s a r y .  In our Special Report 81-3, p. 11, we 

suggested a new d e f i n i t i o n  of profession?-! services, as well as ot h e r  changes in 
the current guidelines. UntijL th e s e  oi other changes are implemented, tlie Tl/iAC 

a n d  all agencies should f o l l o w  the current guidelines on p r o f e s s i o n a l  services 

contracting. Although a b i d  p r o c e s s  i.oui- have been appropriate, the 71AAC was 

au t h o r i z e d  to proceed u n d e r  professional services c o n t r a c t i n g  guidelines. We 

fo u n d  little evidence o f  i n t e n t  to comply ith these procedures, however.

7 u J
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■ .. r iiit-icn of die Auth: ty to Negotiate (JIT.*) =. it:: cily one r.er.

ir.proper. As seated o n  oho .-ili?, y . should have listed at least three nam; ■ or 

explained vhy not. Y ou w e r e  e f f c ' i v e l y  ashing for a sole source c o n t r a c t  c.:c, 

according to the A d m i n i s t r a t i v e  !'. :al, should have sought p r i o r  approval.

ALLEGATION N U M B E R  3 (Several contractors were verbally a s h e d  to submit 

proposals by dif f e r e n t  p e o p l e  rega r d i n g  the test clearing but were, given 

conflicting stories r e g a r d i n g  the _est clearing specifications (ie. the 

equipment required, t i m e  to s ubmit proposals, etc.). As a result, the 

complainants did n o t  h a v e  a fair op p o r t u n i t y  to p r e pare written p r oposals.):

We found (p. 10) thi s  a l l e g a t i o n  p a r t i a l l y  justified. We stated:

There r e m a i n  d i f f e r e n c e s  of o p i nion between AA A C  staff and 

several c o n t r a c t o r s  as to exactly wh a t  information was 

provided to wnom, w h e n  a n d  with how mu c h  lead time to submit 

proposals, b u t  it is c) o a r  that these problems would n ot have 

occurred if a p r o p e r  RFIJ had b e e n  p r e p a r e d  a nd p r o p e r  records 

had been kept.

You responded:

(p. 1) (Glen Franklin) certifies that everyone in the Delta 

area that he was in c o n t a c t  with was given the same 

information. I do n o t  k n o w  what may have happenei in the 

Fairbanks or P a l m e r  areas.

(p. 2) The c o n t r a c t o r s  d i d  kno w  about the upcoming bid 

several day s  b e f o r e  as M i k e  Gill e l a n d  and Glen Fran k l i n  went 

to each p r o s p e c t i v e  c o n tractor to let them kn o w  about it.

It's not true that the contractors hadn't heard. Mike 

Gilleland a n d  G l e n  F r a n k l i n  simply pre s e n t e d  the bid 

specifications to t h e m  on the final day on which p r oposals 

could be a c cepted. Eac h  con t r a c t o r  interested submitted his 

proposals b y  p h o n e  w h i c h  w as an o p t i o n  ope n  to everyone.

(p. A) R E S P O N S E  TO ALLEGATIONS: . . . Allegation Number T h r e e :

The a d v e r tising in the Delta Junction area was done 

competently a n d  adequately.

Our R e s p o n s e :

You missed o ur point. The only way to ensure accuracy and fairness iri the 

solicitation ^nd e v a l u a t i o n  of bids is to have a written request for p r oposals 

which invites written p r o p o s a l s  a nd allows adequate time for their preparation.

We do not ques t i o n  the i n t e g r i t y  of Glen Franklin or Mike Gilleland; it is 

simply unprofessional to b a s e  i m portant financial transactions on conversations. 
A:i i n d i v i d u a l 's r e c o l l e c t i o n  of con .rsations is not a p e r m a n e n t  record, 

especially if, as y ou state, m o r e  th.m one p e r s o n  were making p resentations. It

is also clear Ance t he " b i d s” wor submit, ed in incons i s t e n t  form (hours, 

acres) that thi. , ropo s e r s  were given e ither no instructions or c onflicting 

instructions in this regard. Accou: -ability to the public and o t h e r  c ontractors
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uior.. This- stand: _‘d rrr ' : acre of caod nubile 

to i:i m o s t  adr.ir.ir. arr.uiv. agencies.

ALL E G A T I O N  N U M B E R  4 ( There w a s  no aciver'cisi:.^ of the contracts and they 

were a w a rded w i t h o u t  local p eople k n o wing about th o r  h a v i n g  an opportunity to 

compete for them.):

W e  found (p. II) this all e g a t i o n  justified, he concluded: "there should 

have been a greater e f f o r t  to o b t a i n  the m a x i m u m  p r a c t i c a b l e  c ompetition for the 

c o n t r a c t s . "

Y o u  responded in part:

(p. 1) I do n o t  k n o w  w h a t  m a y  have h a p p e n e d  in t he Fairbanks 

o r  Palmer areas. While there was no advertising, certainly 

the local p e o p l e  were i n f o r m e d  a b o u t  the work to b e  done.

(p. 4) R E S P O N S E S  TO ALLEGATIONS: . . . /allegation Number Four:

This a l l e g a t i o n  is n o t  correct. T he wo r k  was we l l  advertised 

at least in the Delta J u n c t i o n  area.

Our R e s p o n s e :

No advertising took p l a c e  in t he P a l m e r  o r  Anch o r a g e  areas. If you do not 

k n o w  wh a t  happened in the P almer a n d  F a i r b a n k s  areas, h ow c an you be certain the 

local p e o p l e  were i n f o r m e d  about the work to be done? N u m e r o u s  contractors 

with clearing experience, D-9 equipment, a nd o t h e r  nec e s s a r y  q u a l i f ications were 

not contacted. As s t a t e d  earlier, gi . e n  the p r e d i l e c t i o n  for Kandik 

Construction, a sole source c o n t r a c t  would h a v e  been mo r e  a p p r o priate than the 

process followed. It s h o u l d  also be noted that word o f  m o u t h  is not adve r t i s­

ing, as specified in t h e  contract guidelines.

A L L E G A T I O N  N U M B E R  5 (The state d i d n’t aw a r d  the c o n t r a c t  to the lowest 

b id/proposal of those s u b m i t t e d . ):

We found (p. .11) this a l l e g a t i o n  p a r t i a l l y  justified. We stated ;'n part:

Due to the a b s e n c e  of w r i t t e n  r e c o r d s  on several o f  the 

proposals t h a t  were s u bmitted a n d  due to the lack o f

c onsistency in the estimates, it is d i f f i c u l t  for this office

to d etermine the exact r e l a t i o n s h i p  of the cost e s t i m a t e s  in 

the p r o p o s a l s  . . .  A s  d i s c u s s e d  above, an RFP s h o u l d  have 

s pecified tlie exact m a n n e r  in wh i c h  cost:- were to be proposed 

ai well as the exact work to be accomplished.

You responded in part:

(p. 2) This c harge is simply untrue. First, the h i d

p r oposals s t a t e d  on Page 4 of y o u r  report, are not a"curatc and
do not c l e a r l y  reflect wha t  was stated c  the meeting.

(p. 2) The two winners wer e  the o n l y  cn- r q u a l i f i e d  according 

to the b i d  specifications.

r.quires written corurontr 

ai.r.i.nistr ation is a d h e r e d
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b u r. a t  1 t  .3s t  $ 1 75/hr.

Our R e s p o n s e :

We acknowledge several inaccuracies in the li s t  o f  bids o n  p a g e  4 of our 

report. We relied o n  the taped recording which was d i f f i c u l t  to hear. The 

important issue, hov;ever, is the lack of written p r o p o s a l s  a n d  the 

inconsistencies in t he proposals. An RFP should hav e  b e e n  w r i t t e n  w h i c h  

established a u n i f o r m  m e t h o d  for estimating e x p e n s e s  (e.g. d o l l a r s  p e r  acre o r  

dollars per hour). T h e  RFP should have requi r e d  w r i t t e n  p r o p o s a l s  o r  bids.

This would have p r e c l u d e d  any misunder s t a n d i n g  ab o u t  the spe c i f i c s  of a ny of the 

bids o r  about w h i c h  bid s  were low.

ADDITIONAL F I N D I N G : A general finding was i n c l u d e d  in o u r  report. We

found several s a f e g u a r d s  in Al„^ka Statutes, Title 37 a n d  the A d m i n i s t r a t i v e  

Manual establishing c o n t r a c t i n g  p r o c edures t h a t  w e r e  n o t  followed. We cited 

Attorney General O p i n i o n  N u m b e r  27, 1959. We also n o t e d  the '.acommendation of 

the Division o f  L e g i s l a t i v e  Audit, dated April 25, 1978, tha the O f f i c e  of the 

Governor should c o m p l y  w i t h  its e stablished c o n t r a c t i n g  p r o c e dures.

Y ou did n o t  r e s p o n d  to this finding.

RECOMMENDATION N U M B E R  1 (Future p r o j e c t s  s hould b e  p l a n n e d  far e n o u g h  in 

advance for timely c o n s i d e r a t i o n  o f  important tasks suc h  as c o n t r a c t  p r o c e s s i n g  

within the g u i d elines o f  the Administration Manual) :

Y ou stated in p a r t :

Recoumer.dation (tl is in complete a c c o r d  w i t h  the p o l i c i e s  and 

intent of the Council . . .  As a d i r e c t  r e s u l t  of those 

u n p r e c e d e n t e d  demands on m y  time, a c t i v i t i e s  sch e d u l e d  to be 

accomp l i s h e d  f or the Delta 2 disposal ha v e  fallen b ehind 

schedule.

Our Response:

If heavy w o r k l o a d  and staff limitations p r e c l u d e  the use of p r o p e r  contract 

procedures, the A A A C  should request a s s i stance f r o m  tlie D e p a r t m e n t  of 

Administration r a t h e r  than continue to ignore e s t a b l i s h e d  guidelines. Had this 

contract been bid, as we believe would have be e n  a p p r o p r i a t e ,  the A A A C  could 

hav e  given General Services a nd S’./ply the bid s p e c i f i c a t i o n s  a n d  that a gency 

w o u l d  have comp l e t e d  the process.

CONCLUSION: T h e  complaints about tlie test c l e a r i n g  c o n t r a c t i n g  p r o cess

h av e  been found to be justified and are n o w  c losed in o u r  files as p a r t i a l l y  

rectified. We u n d e r s t a n d  that some of the same i ssues a d d r e s s e d  in o ur 
c omplaint may be a p r o b l e m  in tlie upcoming Delta 2 proj e c t .  We ho p e  that you 

will be able to c o o r d i n a t e  with the D e p artment of Iidministration, thus 
pr e c l u d i n g  tlie types of complaints g e n e r a t e d  by b o t h  Delta 1 and Point 
MacKenzie. The D i v i s i o n  o f  General Services and S u p p l y  can i m p l e m e n t  the
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' - - at an a g e n c y ' s  request. V.’e encourage the A A A C  and the 

fiice to u s e  this service.

cu for y o u r  p a t i e n c e  i ■ A.is matter.

rincerely yours,

'; t A v ^ j

Fr a n k  F l a v i n  

Ombudsman

FF/RW: jb
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S.R. 10113 

•Pr^lr Boy 2F&2 
Fairbanks, Alaska 99701

February 24, 1982 

Rep. R a y  Metcalfe

Chairman, House State Affairs Committee 

State House of Representatives 

Pouch V
Juneau, A K  99811

Ref: H B  612 and H B  546

Dear Rep. Metcalfe:

The Fairbanks Society of Professional Land Surveyors (FSPLS) met on 

February 23, 1982 and discussed H B  612 and H B  546. W e  are appalled at the 
revisions that were m a d e  to H B  612 language after it was grafted to the Legislative 

Reform Bill (HB 546) . The addition of provisions for use of competitive bidding 

procedures as an optional method of selecting contractors for Engineering, 
Architectural, and Land Surveying services reverses the intent and meaning of 
H B  612 as originally written.

W e  have no problem with the bulk of H B  546, except that page one deals 

with construction, and is not germaine to professional contracts. W e  are adamantly 

opposed to passage of this bill with the language contained on page 7, concerning 
competitive bidding. W e  do not believe the public interest is served - in fact, 

cost of administration is potentially m u c h  higher, should state agencies adopt 
such procedures.

W e  request a rationale for the competitive bidding revisions to H B  546 

from the legislator or legislators w h o  initiated them.

NE/skk

Respectfully submitted,

Neil Eklund 
President, FSPLS
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p e a r  '•eproscijtaiive '-arnes,

I believe P B  %C should pa ss quickly a s  is.

I do not aprec in uiakinp ereinotions for 
special interest g r o u p s  (as in 7.1--619)* 
for one p;roupj y o u ’ll be asked to do it for 
others.

bo it

•Bincerely,

Jcar M. BenneH 
3K45 Uchelia l)rl*e 

AnchoraK1'* 9 95 04





HOUSE
FURTHER:

(5)

5 / 1 8 / 8 1

Date: __________________________

Mr. Speaker:

The Committee on STATE AFFAIRS_______________ has had HB 580______________

"An Act relating to administrative reg ulations."

under c onsideration and reports it b a c k  as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s (s )
[ ] same title

[ ] replace with CS for   [ j new title

and recommends ____________________________________________________

[ ] AND attaches a "Letter of Intent" [ ] New Fiscal Note

[ ] reports it back without recommendation

[ ] referred to the ____________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

H 60 (Rev. 3/81)

C HA IR M A N



SB 5 6 9 / K B  580 "An A c t  r e l a t i n g  t o  a d m i n i s t r a t i v e  r e g u l a t i o n s "

S e c t i o n 1 . Sets forth th a t  the i n tent of p r o v i d i n g  the 

R eg R e v i e w  C o m m i t t e e  with the p o w e r  to suspend  r e g u l a t i o n s  

d u r i n g  the i n t e r i m  is to p r e v e n t  the p u b l i c  su f f e r i n g h a r m  

b e f o r e  the full l e g islature has an o p p o r t u n i t y  to annul a 

r e g u l a t i o n  by 3.aw.

S e c t i o n  2 . P r e s e n t  statute e n a b l e s  the Reg R e v i e w  C om mittee 

to suspend  a d o p t i o n  or a m e n d m e n t  of a r e g u l a t i o n  d u ring the 

i n t e r i m  by a c o m m i t t e e  report. This is a m ended to require 

a d o p t i o n  of a r e s ol u t i o n  instead of a c o m m i t t e e  report.

S e ction 3 . Adds  the following to the p o w e r s  of the Reg Review 

C o m m i t t e e :

—  p r o m o t e  n e e d e d  r e v i s i o n s of e x i s t i n g  regulations;

-- invest i g a t e  the findings of standing  c o m m i t t e e s  f o l lowing 

t heir r eview of regulations.

S e ction 4 . Adds a new c h a p t e r  to Title 2 4  r e q u i r i n g  r e view 

of r e g u l a t i o n s  by legis l a t i v e  s t a nding committees:

S t a nding c o m m i t t e e s  shall r e v i e w  any p r o p o s e d  r e g u l a­

tory a c t i o n  b efore the date action is to be taken to d e­

termine if the r e g u l a t i o n s  c o m p l y wi t h  legi s l a ti v e  intent. 

This r e v i e w  will be done both d u r i n g  session  and the interim. 

Any instances of proposed a c t i o n  not c o m p l y i n g  with 

l e g i s l a t i v e  intent will be f o r w a r d e d  to the Reg R eview 

C o m m i t t e e .
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S e c t i o n  5 . Am e n d s  "Notice of P r o p o s e d  Acti o n "  section of 

the A d m i n i s t r a t i v e  Pr o c e d u r e s  A c t  to r e q u i r e  60 day n o t i c e 

i n s t e a d  of the p r e s e n t  30 days. A l s o  r e q u i r e s  that notices 

be sent to the s t a n d i n g  c o m m i t t e e  ha v i n g  j u r i s d i c t io n  over 

the r e g u l a t i o n ' s  subject m a t t e r  as set out in the U n i f o r m  

Rules, as w e l l  as the staff of the Reg R e v i e w  Committee.
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M a y  29, 1981

T h e  H o n o r a b l e  M i k e  M i l l e r  
C h a i r m a n
S t a t e  Affairs C o m m i t t e e  
H o u s e  of R e p r e s e n t a t i v e s  
A l a s k a  State L e g i s l a t o r  
P o u c h  V
Juneau, A l a s k a  99811

Re: HB 580 -- A d m i n i s t r a t i v e  Regul ations

Dear Mike:

H e r e  are some b r i e f  comments to state the D e p a r t m e n t  
of Law's o p p o s i t i o n  to this bill (which is identical to 
SB 569). I w o u l d  like to make a general comment regar d i n g  
c o n s t i t u t i o n a l i t y  and then offer comments on s p e c i f i c  
p r o v i s i o n s .

T h e  f o u n d a t i o n  of the bill is the statut e bei'g 
a m e n d e d  in s e c t i o n  2 w h i c h  provides the A d m i n i s t r a t i v e  R e g u­
lat i o n  R e v i e w  C o m m i t t e e  the power to "suspend" an a d m i n i­
str ative r e g u l a t i o n  -- AS 24.20.445. S e c t i o n  2 may, in fact, 
be an i m p rovement on the current w o r d i n g  of AS 24.20.445(b) 
but it relies on a stat ute w h i c h  we b e l i e v e  is u n c o n s t i t u­
tional. Three lines of r e a s oning  come i m m e d i a t e l y  to mind:

1. A n  a d m i n i s t r a t i v e  r e g u l a t i o n  that is in effect 
has the "force of law." The "suspe n s i o n "  of a 
r e g u l a t i o n  changes the law. Ir. State v. ALIVE 
V o l u n t a r y , 606 P . 2d 769 (Alaska 1980), the 
A l a s k a  Supreme Court r uled that the legislature 
cannot change the law b y  means other than those 
s p e c ified  in the c o n s t i t u t i o n  for " l a wmaking."

2. The l e g islature cannot "legislate'1 b y  means of 
one of its committees. When it delegates to a 
c o m m i t t e e  the power to change the law, that is 
an u n c o n s t i t u t i o n a l  delega t i o n  of the l e g i s­
lative authority.

3. The pow er to suspend a regulation, and thus 
i n t e rfere w i t h  an executive agency's efforts to 
execute the law, and prevent  it from p e r f o r m i n g  
its c o n s t i t u t i o n a l l y  mandate d duties, is a
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v i o l a t i o n  of the separat ion- o f - p o w e r s  doctrine 
w h i c h  is e m b o d i e d  in both the national and 
state constitutions.

S e c t i o n  1 of the bill offers little to j u stify the 
s u s p e n s i o n  power. W i t h  its stated intent to "prevent the 
p u b l i c  suffering h a r m , "  it assumes that the public is a single 
e n t i t y  w i t h  a single interest. As you know, admini s t r a t i v e  
r egula t i o n s  govern the procedures b y  w h i c h  a p e r s o n  may 
r e c e i v e  b e n efits f r o m  the state, r e g ulate  the relati o n s h i p  
among various interests of p r i v a t e  citizens, and imposes 
limit a t i o n s  or burdens on the govern m e n t  as well as the 
public. It is difficult to see e x actl y h o w  that p hra se i n  
s e c t i o n  1 of the bill fits into those four b asic types of 
regulation.

S e c t i o n  2 of the bill, as noted above, m a y  in fact 
be an improvement on the current l a n g u a g e . But it is not a 
s u b s t a n t i a l  change nor does it make any substantiv e d i f f e r e n c e  
w i t h  regard to the c o n s t i t u t i o n a l  questions involved, ’ihe 
r e s o l u t i o n  m e n t i o n e d  in s e c tion 2 is not r e la ted to the kind 
of r e s o l u t i o n  di scussed by the supreme court in the ALIVE 
V o l u n t a r y  case.

W i t h  regard to s e c tion 3, we do not object to the 
a s s i g n m e n t  to the co mmittee the functions of p r o m oting n ee ded 
r e v i s i o n  of regula tions or i n v e s t i g a t i n g  findings, but y ou 
will note that p a r a g r a p h  8 w h i c h  is being added to AS 24.- 
20.460 a g a i n  refers to the s u s p e n s i o n  power.

With regard to s e c t i o n  4, we do not object to the 
s t a n d i n g  committees of the legi slature reviewin g proposed 
regulations. We note, however, that that was the s ystem 
e m p l o y e d  b e f o r e  creation of the A d m i n istrat ive R e g u l a t i o n  
R e v i e w  Committee. It didn't s e e m  to work. R e a d i n g  r e g u l a­
tions is not fun. It is tedious and time-consuming. We are 
a s s u m i n g  that it is not the intent of s ubsection (a) in the 
n e w  statute added by section 4 to attempt to defer the 
a d o p t i o n  of a r e g u l a t i o n  until the standing committee reviews 
it. If that w e r e  the intent, that p r o v i s i o n  w o u l d  be another 
u n c o n s t i t u t i o n a l  i nterf e r e n c e  with the executive branch's 
e x e c u t i o n  of the laws.

Also, the new  statute  added in sectio n 4 treats 
s t a n d i n g  committees of the legislature as though they were 
i n t e r i m  committees. Article 2, sec. 11 of the Alaska 
C o n s t i t u t i o n  establishes the L e g i s l a t i v e  Council as an i n t e r i m  
c o m m i t t e e  and authorizes the legislature to establish other
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i n t e r i m  committees. It states that i n terim  committ ees may 
m e e t  b e t w e e n  legislative sessions. By negative implication, 
this c o n s titutiona l p r o v i s i o n  prevents the leg isl a t u r e  from 
u s i n g  bodies other than " i n t e r i m  commi t t e e s "  to p e r f o r m  
i n t e r i m  l e g i s l a t i v e  work. Perhaps the legis l a t u r e  could 
de s i g n a t e  its standing committees as "interim c o m m i t t e e s . "
But, w i t h o u t  such a designation, s e ct ion 4 of this bill raises 
a n oth er consti t u t i o n a l  problem.

Se c t i o n  5. We s t r o n g l y  oppose the change of 30 
days to 60 days as the amount of time that must lapse 
f o l l o w i n g  p u blic n otice b e f o r e  a r e g u l a t i o n  can be adopted. 
T h i r t y  days is a r e l a t i v e l y  standar d p r o v i s i o n  in the court 
rules and the statutes for m a n y  different kinds of notice.
This office has r e c e i v e d  no complaints that the c u rrent amount 
of time is inadequate. Furthermore, the e x t e n s i o n  to 60 days 
w o u l d  further delay the activities of the e x e c u t i v e - b r a n c h  
agencies and would not n e c e s s a r i l y  benefit the p ublic  at all.

Near the end of s e ction 5, at page 3, lines 11 
th r o u g h  18, new provisions w o u l d  add duplicative notice 
requirements. Since AS 44.62.190(a)(6) already requires that 
n o t i c e  of p r o pos ed r e g u l a t i o n  a d o p t i o n  be furn ished to all 
incumbe nt legislators and the L e g i s l a t i v e  Affairs Agency, it 
is dif fi c u l t  to u n d e r s t a n d  w h y  a standing committee  of the 
le gislature  and the staff of the A d m i n i s t r a t i v e  R e g u l a t i o n  
R e v i e w  C o m m ittee w o u l d  not a l r e ady be r e c e ivi ng copies. T hese 
two n e w  provision s would requi re wasteful effort and w a s teful  
x e r o x i n g  and mailing.

T h a n k  you for your c o n sider ation of these comments.

Yours truly,

W I L S O N  L. CONDON
AT T O R N E Y  GENERAL

By: Arthur H. P e t e r s o n
Assistant A t t o r n e y  General 
and Regulations A t t orney

A H P :cb

cc: K e i t h  Specking
L e g i s l a t i v e  A s s i s t a n c  
Govern or's Office
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(5)

Date: __________________________

Mr. Speaker:

The Committee on_________ s t a t f . AFFAIRS__________ has had HB 584_______________

"An Act authorizing p a r t i c i p a t i o n  b y  the A m e r i c a n  Legion, Department 
of Alaska, I n c . , and the Depar t m e n t  of A l a s k a  V e t era ns of Foreign Wars 
of the U n i t e d  States in group insurance p o l icies and in the p ublic 
employees' ret ire m e n t  system."

under c o n s ideration  and reports it b a c k  as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s (s )
[ ] same title

[ ] replace with CS f o r ___________________________________________ [ ] new title

and recommends _________________________________________________________________

[ ] AND attaches a "Letter of Intent" [ ] New Fiscal Note

[ ] reports it back without recommendation

[ ] referred to t h e  [ Committee
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