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Ombudsman 5/18/81

IN THE HOUEE BY STATE AFFAIRS
COVMTTEE BY REQUEST
CS for HOUE BILL 545
IN THE LEGISLATURE CF THE STATE CF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to state contracts for professional
services and establishing a penalty for violation
of provisions of law relating to professional
services contracts.

BE IT BENACTED BY THE LEGSLATURE (F THE STATE CF ALASKA

*Section 1. AS 36 is arended by adding a new chapver to read:

CHAPTER 8 . PROFESSIONAL SERVICES  GONTRACTS

Sec. 36.98.010 APPLICATION. This chapter applies to contracts for
piofessional services to be provided to a state ager%lcy ngess tyhe total o
amount of the contra_ctll or contracts avvarded’J\tiJ Za)p;rson/;in Ca 1V2 -TmonthJ/ )
period does not exceed $5.ng0|_(]

Sec. 36.98.020. PROFESSONAL SERVICES QONTRACICRS REGSTER. A person
who desires to provi e professional services to a state agency shall
submit to the commissioner an application to be placed on the professional
services register.

Sec. 36.98.030. SOLICITATIONCF SERVICES, (a) Wwen a state agency
proposes to enter into a contractfor professional services, the agency
shall

(1) review the register of professional services contractors
maintained by the commissioner under AS 36.98.020; ad
(2) provide to each prospective contractor
(A) a general description of the proposed project for
which the agency is seeking professional services; and
(B) the procedure by which a person interested in thc

professional services contract may apply to the agency for consideration

for the contract.



(b) In addition to complying with the requirements of (a) of this
subsection, when a state agency proposes to enter in
professional services, the agency shall give at lees
public notice. This notice, by publication at le»ist three times in one
or nore rewspapers in general circulation in the state, shall consist of

(1) a general description of the proposed project for
which the agency is seeking professional services; ad

(2) the procedure by which a person interested in the
professional services contract may apply to the agency for consideration
for the contract.

(c) A solicitation of services need not be extended if

(1) there is a single source of the expertise or knowie
required or if one person or firm can clearly perform the required tasks
more satisfactorily because of the person's or firm's prior work;
however, this exemption from a solicitation of services applies only
when the head of the state agency has submitted a written request to
the commissioner which details the reasons for the exemption and the
commissioner or his designee has authorized the state agency to enter
contract negotiations with the single source;

(2) the services required are professional services which
may, by law or regulation, be performed only by a person licensed to
perform the service;

(3) the commissioner determines that public necessity will
not permit delay incident to preparation of formal solicitations and
evaluation of responses; or

(4) the service is to be provided by an agency or department

\of the state; government.
(d) Unless the contract is for services exempt under AS 36.98.010
a contract must be submitted to the commissioner for review and

approval and, if approved, is effective from the date of such approval.
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Sec. 36.98.040. AMRD CF QONTRACT. If a contract is nmade by a board
or commission, execution oc the contract on behalf of the board or
commission must be authorized by a majority vote of the full membership
of the board or commission. The contract must be executed by the
provider of the service and the project director, be approved by the
commissioner or deputy commissioner of the contracting agency, the
commissioner or his designee, and be approved as to form by the attorney
general.

Sec. 36.98.050. QONIRACT ADMINISTRATION, (a) When a state agency
has entered into a professional services contract, the agency is
responsible for the diligent administration and monitoring of the
performance of the provisions of the contract.

(b) When a professional services contract has been completed, the
state agency shall evaluate the_c%e_rioirmance of the contractor under
the contract and shall Report on (agd\evaluate the use of the final
product of the professional services contract. A copy of the report
and] evaluations prepared under this subsection shall be transmitted
to the commissioner, and shall be retained by the commissioner.

Sec. 36.98.060. FILING. A copy of each contract must be filed with
the contracting agency, and is open for public inspection. The request
for proposals and each response submitted nmust be attached to the
filed copy unless the contract Is one in which a request for proposals™
is not required.

n Sec. 36.90.070. QONIRACT PROCEDURES The commissioner shall, by j»~-f
regulation adopted in accordance with the Administrative Procedure Act
(AS 44.62), establish the manner and form by which state professional
services contracts shall be prepared and processed.—

Sec. 36.98.030. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of administration,;



(2) "professional services contract" means a contract for
professional, technical, artistic, or consultant's services which are
predominantly intellectual in character and which

(A) include analysis, evaluation, prediction, planning
or recommendation; and

(B) result in the production of a report or the ™ \
completion of atask; the term doesnot include skilled tradesmen sucn
as carpenters, electricians, and plumbers. -

(3) "public necessity" means an|urgentjpublic need which \
could not have been reasonably anticipated or foreseen; the term alsc
include;, er urgency situations when work is necessary to protect life or \
property;

(4) Mstate agency" neans a department, institution, board,
commission, division, or other administrative unit of the executive branch
of state government; the term does not include the University of Alaska.

Sec. 36.98.090. PENALTY. An appointing authority may discipline,®
reprimand, put on probation, demote, suspend or discharge a state
employee found to have violated a provision of this chapter.
+Section 2. A\89.25.160 is amended by adding a new subsection to read:
(i) Aperson may not elite-. Into a professional services contract

on behalf of a state agency in violation of the orovisions of AS 36.98.
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5/14/81 by the Orbudsren

IN THE-HOUSE BY STATE AFFAIRS
COVMTTEE BY REQUEST

CS for HOUSE BILL 546
IN THE LEGSLATURE OF THE STATE CF ALASKA
TWHFTH LEGSLATURE - FIRST SESSON

A BILL

For an Act entitled: "An Act relating to state contracts for professional
services and establishing a penalty for violation of
provisions of law relating to professional service

contracts; and providing for an effective date."

BE IT BENACTED BY THE LEGSLATURE CF THE STATE OF ALASKA
+Section 1. AS 36 is amended by adding a new chapter to read:
CHAPTER 98 . PROFESSIONAL SERVICES QONTRACTS.
Sec. 36.98.010. APPLICATION. This chapter applies to contracts
for professional services to be provided to a state agency unless
(1) the total amount of a contract or contracts awarded to
a person in a]l2-month7 period does not exceedf$s ,000£7
(2) the contract is an employment contract for services to
be performed under direct supervision regardless of the existence of
an employer-employee relationship and a written justification signed
by the person responsible for awarding the contract is filed with
the commissioner;
(3) the contract is for construction, repair, or maintenance
of a structure and does not exceed $5,000; or
(4) the contract is awarded based on competitive bids
obtained under the competitive Lid procedure provided in AS 37.05.230.
Sec. 36.98.020. PROFESSIONAL SERVICES QONTRACTORS REGISTER, (@)
A person who desires to provide professional services to a state
agency shall submit to the commissioner a statement of qualifications
and performance data, and any other information which the commissioner,

by regulat’ may require.



(b) Th> commissioner ney at any time require the person to revise
the statement of qualifications and performance data, or any other
information, submitted by the person if the commissioner believes
that the credentials or record of experience of the person have
materially changed since the last filing by the person.

Sec. 36.98.030. SOLICITATION CF SERVICES, (a) Wwen a state
agency proposes to enter into a contract for professional services,
the agency shall give public notice$Tfjthe professional services
contract. At least 30 days before the date on which the agency expects
to enter into the contract for professional services it shall give
notice by publication at least three times in one or more newspapers
in general circulation in the state of

(1) a general description of the proposed project for which
the agency is seeking professional services; and

(2) the procedure by which a person interested in the pro-
fessional services contract nay apply tc the agency for consideration
for the contract.

(b) In addition to complying with the publication requirements of
(a) of this section, when a state agency proposes to enter into a
contract for professiunal services it shall

(1) review the register of professional services contractors
maintained by the commissioner under AS 36.98.020; and

(2) provide a request for proposals for the proposed pro-
ljssional services contract to each prospective contractor which, after
review of the register of professional services contractors under (1)
of this subsection, the agency finds is qualified for consideration for
the contract.

(c) A formal written request for proposals must be expended to a
sufficient number of providers of the required services to assure that
public interest in competition is adequately served. Proposals from
at least six firms shall be solicited for contracts in excess of

$100,000 if the expertise required is widely available. Proposals
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front at least three firms shall be solicited for contracts of less than
$100,000 if the expertise required is widely available.

(d) A request for proposals need not be extended if

(1) there is a single source of the expertise or knowledge
required or if one person or firm can clearly perform the required
tasks nmore satisfactorily because of the person's or firm's prior
work; however, this exemption from a request for proposals applits
only when the head of the state agercy has submitted a written request
to the commissioner which details the reasons for the exemption and the
commissioner or his designee has authorized the state agency to enter
contract negotiations with the single source;

(2) the services required are professional services which
may, by law or regulation, be performed only by a person licensed to
perform the service;

(3) the commissioner determines that public necessity will
not permit delay incident/to preparation of formal solicitations ad
evaluation of responses; orj
y (4) the service is to be provided by an agency or department
of the state government.

(c) A request for proposals should be designed to demonstrate that
the proposed work represents a sound approach to an important public
task. A request for proposals should be self-contained and written
with care and thoroughness.

(d) Unless the contract is for services exempt under AS 36.98.010
a contract must be submitted to the commissioner for review and
approval and, if approved, is effective from the date of such approval.

C. 36.98.040./ AMRD CF GONTRACT, (a) If a contract is nmede by
a board or commission, execution of the contract on behalf of the
b$ard or commission must be authorized by a majority vote of the full
menbership of the board or commission. The contract must be executed

by the provider of the service and the project director, be approved



by the commissioner or deputy commissioner of the contracting agency,
the commissioner or his designee, and be approved as to form by the
attorney general.

(b) A contract awarded under this section shall contain the amount
of the contract stated on its first pa

Sec. 36.98.050. QONTRACT ADMINISTRATION, (a) When a state agency
has entered into a professional services contract, the agency is
responsible for the diligent administration and monitoring of the
performance of the provisions of the contract.

(b) When a professional services contract has been completed, the
state agency shall evaluate the performance of the contractor under the
contract and shall report on and evaluate the use of the final product
of the professional services contract. A copy of the report and
evaluations prepared under tnis subsection shall be transmitted to
the commissioner, and shall le retained by the commissioner for as
long as he is required to maintain copies of completed contracts.

Sec. 36.98.060. FILING. A copy of each contract must be filed
with the Department of Administration and the contracting agency, and
is open for public inspection. The request for proposals and each
response submittedmust be attached to the filed copy unless the
contract is one in  which a requestfor proposals isnotrequired.

Sec. 36.98.070. QONTRACT PROCEDURES The commissioner shall, by
regulation adopted in accordance with the Administrative Procedure Act
(AS 44.62), establish the manner and form by which state professional
services contracts shall be preparedand processed.

Sec. 36.98.080. DEFINITIONS. Intnis chapter

(1) "cct)mmissioner" means the commissioner of administration;
(2) "professional services contract” nmeans a contract for
professional, technical, or consultant's services which are predomin-
antly intellectual in character and which
(A) include analysis, evaluation, prediction, planning
or recommendation; and
(B) result in the production of a report or the

completion of a task;



(3) "public necessity" means an urgent public need which could not
have been anticipated or forseen; the term also includes emergency
situations when work is necessary to protect life or property;

(4) "state agency" nmeans a department, institution, board,
commission, division, or other administrative unit of the executive
branch of state government; the term does not include the University of
Alaska.
+Section 2. AS 39.25.160 is amended by ado:ng a new subsection to read;

(i) A person nay not enter into a professional services contract
on behalf of a state agency in violation of the provisions of AS 36.98.

+Section 3. This Act takes effect duly 1, 198™"
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INTRODUCTION

Contracting for professional services without competi-
tive bidding is generally regarded as a legitimate ministerial
tool of government and should be utilized for legitimate public
purposes wherever and whenever appropriate, sc long as duly
authorized funds are available. When professional services
are available in the private sector to augment necessary
government functions, they should generally be utilized in lieu
of creating new agencies or adding employees to the government
payroll. However, their use should be carefully, uniformly
and fairly managed under cogent, effective and well-publicized
policies in order to guard against abuse.

In December of 1980 the Board of Directors of Common
Sense initiated an investigation of the procedures and practice
used by the executive branch of the State of Alaska in awarding
professional service contracts. Mr. Joe LaRocca, a news re-
porter and writer who has monitored government and public
affairs in Alaska for 15 years, was contracted to collect and
evaluate those professional service contracts awarded from
July 1, 1980, to December 31, 1980. The Common Sense Research
Committee was assigned the task of reviewing those contracts
and determining to what extent the various agencies and depart-
ments were complying with the established internal policies.

The principle subject of this report is to relate the
findings of Mr. LaRocca and the Common Sense Research Committee
and to emphasize the substantial work done on this subject by



former State Ombudsman Frank Flavin and his staff, and Gerry
Wilkerson and his staff in the Division of Legislative
Audit.
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BACKGROUND

Until .1957, the Alaska statutes required all purchasing
and contracting for goods and services by the executive branch
to follow established competitive bidding procedures (AS 37.05).
According to the prevailing attorney general®s ruling, the
purpose of Chapter .05

"Was not only to protect the state and the
rublic from uneconomic contracts let because
of failure to request competitive bids and
because of possible favortism, but also to
insure that contractors would be insured a
certain amount of “fair play®™ 1in dealing with

the state government and in competing with one
another for state contracts.”

But in 1957, the tjrritorial legislature exempted contracts
for professional services from competitive bid requirements
because they were perceived to be unrealistic in view of the
small uncompetitive corps of professional services providers
in Alaska®s private sector at that time. In many cases there
were o”™ly one or a feiw and "sometimes no providers of certain
types of professional services. Thus, competitive bidding
requirements were considered superfluous.

After the legislative exemption was enacted in 1957,
the Department of administration, which 1is charged with the
responsibility for overseeing all state purchasing and con-
tracting by the executive branch, established a set of internal
policies controlling the awarding and administering of contracts
for professional services. All departments and agencies are
supposed to adhere to these policies except for the Department



of Transportation and Public Facilities which as been statu-
torily endowed with separate and autonomous contracting
authority with certain specific exceptions according to a
March 23, 1979, attorney general®s opinion. These internal
policies are not regulations adopted under provisions of the
state"s Administrative Procedures Act; therefore, it has been
agreed that they do not have the force and effect of law.
However, it must be noted that by statute AS 37.05.220,

the Department of Administration has been designated the
state"s purchasing agent and DOA has written these policies 1in
mandatory terms. The arguement here 1is that the legislature
made DOA the state purchasing agent and agencies other than
DOA are without authority to adept theii wn policies;
therefore, 1f agencies are not following DOA standards, they
are acting without authority.

The division currently responsible for the monitoring
of non-competitive contracts for professional services is the
pre-audit section of the Division of Finance in the Department
of Administration. Under its provisions, the department
monitors various agencies within the executive branch which
desire to seek and procure services. The department retains
oversight and final approval powers over all contracts.

The policies for professional service contracts are
contained in the State Administrative Manual issued by the
Department of Administration and supplemental provisions are
contained in another manual entitled Choosing and Using
Contractors. The latter text was developed by a consultant
as the manual for state-sponsored seminars conducted for
administrators 1In 1980 on the proper use of contractors.
Additionally, in 1981, the Division of General Services and
Supply compiled a computerized listing of potential contractors
by areas of specialization.
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FINDINGS

The provisions contained in the Administrative Manual
and the supplemental text, Choosing and Using Contractors,
are myriad, detailed, often complicated and deal with every
a "ect of professional service contract administration. Un-
fortunately, Common Sense has found that the manual provisions
are widely 1ignored, abused and breached by most executive
agencies, 1including the Department of Administration, which
is supposed to enforce them. Common Sense found that none
of the thirteen agencies (Public Safety and Military Affairs
were not examined) which negotiate, award and minister pro-
fessional service contracts is free of these abuses, although
some 1indulge in them more often than others.

Substantial work has be”n done by former State Ombuds-
man Frank Flavin and his staff, and Gerry Wilkerson and his
staff in the Division of Legislative Audit on professional
service contracting procedures. Both have repeatedly called
attention to some of these abuses in written and ora], reports
to the legislature, and a few have been exposed by the news
media. But, it appears that the vast bulk of abuses have
remained hidden from public view. They are buried in the
bureaucratic maze of state government. Moreover, the oppor-
tunities for abuse while irtually non-existent in 1957 have
grown tremendously 1in recent years as a result of the enormous
growth of the state budget.

In the first half of 1980, from January 1 to June 30,



various agencies of the state"s 15 cabinet-level departments
(including the Governor®s office) awarded non-competitive
contracts for professional services for fees totalling some
$25.8 million.

In the succeeding six-month period (the period coverea
by this report), fees for these types of contracts totalled
$88.5 million according to the state®"s figures. This sum
represents an increase of more than 200%.

The principal reason for the widespread abuses of the
policies is that they are not enforced. Since they are viewed
as only guidelines and. not regulations, there is no enforcement.
Since it is believed that the policies do not have the force
and effect of law, there is no incentive for administrators to
heed them. In a special report issued last March, then Ombuds-
man Frank Elavin noted that

"some agencies fail to comply with correct
procedures because of 1ignorance, poor planning,
favortism, or conscious disregard. In other
words, some agencies follow appropriate pro-
cedures! only when it is convenient. They are,
after all, only guidelines with no penalty for
their violation. While some agencies conscien-
tiously follow in-house restrictions, others
attempt to out-maneuver Department of Adminis-
tration oversite [sic] and provide only after-
the-fact rationalization as to why their
project [contract] was a special case. Because
the policy guidelines in the Administrative
Manual lack the force of law, 1in practice they
have often been reduced to "idealistic tools”
by agencies which pay lip service to their
existence while rejecting their substance and
Jt,irit. The Department of Administration®s
pre-audit, to insure compliance with procedural
safeguards, then becomes manipulated into a post-
audit rubber stamp. . . wholly dependent upon
information submitted by the contracting agency.

And in a 1978 report to the legislature, Gerry Wilkerson
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of the Division of Legislative Audit asserted that

"without public competition for professional
services, departments cannot be sure of
obtaining contracts in the state"s best
interest or that all interested parties are
given the opportunity to compete for state
contracts. However, when unique circumstances
make requesting proposals for professional
services inappropriate, waiver procedures should
be developed to allow alternatives in obtaining

services."

Both the Ombudsman and Legislative Auditor have
strongly urged the revision and adoption of the policies
as regulations under the Ad. dnistrative Procedures Act so that
violations of them would be subject to penalties unde:-

statutory authority.

Following the 1978 legislative audit report, then
Attorney General Avrum Gross told the Commissioner of the
Department of Administration in a memo that the contracting
policies represent

"an excellent ef*rt to systematize the
state®"s professional service contracts. It
should be fairly simple to rewrite 1t in
regulatory form. . . or it could be codified
by reference alone. . . It seems to me that
the important thing is that public notice be

made, an opportunity [for the public] to
comment be given, and a regulation adopted.”

r,he attorney general®s advice was never followed. The
ensuing year, in March 1979, then Deputy Attorney General
Will Condon suggested in a meeting with Department of Adminis-
tration officials that the policies be adopted as regulations
in order to "give the [Administrative] manual provisions the
force of law,” and once adopted could "be used to discipline

those responsible officials vho enter into contracts
which are improper,” according to minutes of the meeting
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logged by one of the DOA officials. However, Condon®s advice

was also ignored.

In his March 1981 Special Report, Ombudsman Flavin

noted that
"Despite these repeated recommendations
and attempts, professional service con-
tracting is today governed only by
policy guidelines rather than Administra-
4 tive Procedures Act regulations.”

Common Sense has found the situation concerning the
professional service contracting provisions remains the same
today. The policies have not been incorporated into the
administrative code pursuant to the Administrative Procedures
Act; therefore, they still lack the force of law and, more
importantly, they are still being abused.
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PROFESSIONAL SERVICE CONTRACTS MANUAL

The provisions contained in the State Administrative
Manual and its supplement, Choosing and Using Contractors,
fills some 200 pages. Yey are concerned primarily with the
basic procedures and practices involved in the inicial stage
of contracting for professional services, when the crucial
decision to choose a contractor is made.

The policies require ar.y agency wishing to contract
for professional services whose estimated cost may exceed
$2,500 to submit a request to the Department of Administration
for "Authority to Negotiate™ TfATN] v . at least three sources
of the services sought. The IVIN form prescribed by the DOA
for filing the request states on its face that "This form
must be executed prior to entering negotiations regarding
Professional Service Contracts when the contract amount 1is in
excess of $2,50" in an an \ual period." [Emphasis added]. The
form also states that ™"Agencies SHOULD list at least three
choices (with which to negotiate) or explain why it is not
possible.”™ [Emphasis added]. The manual does not preclude
negotiating with others as long as the agency negotiates
with at least three.

It further states that after a proposed contract has
been negotiated with one of the sources, it "must be forwarded
to the Department of Administration after contractor and
Departmental [agency] signatures have been affixed but prior
to execution or effeelive date, for final approval.” [Emphasis
added] .



In certain cases, the policies permit the agencies to
forego the listing of three choices with which to negotiate
on the ATN form if a decision had been made instead to solicit
formal proposals from three or more sources via a written
"Request for Proposals”™ [RFP]; or, if the agency elects instead
to advertise for proposals in the classified legal ad sections
of newspapers. But it must be noted that an ATN must be
submitted to and approved by the Department of Administration
before RFP"s are released, before ne“wspaper advertising ahd
before negotiations commence with any propspective contractor
(Section 8140, Administrative Manual) e

Note, however, that the agency has virtually absolute
discretion to choose any one of the proposals in awarding
the contract. Though its choice may ostensibly be indicated
or dictated by the policies in the State Admi-Istrative
Manual, the agency need not adhere to them when awarding the
contract, and often does not, citing the need for "adminis-
trative flexibility."

While the DOA theoretically has the authority to overrule
the agency"s choice, that does net seem to happen 1in practice.
The standard procedure, as noted by the Ombudsman, is for DOA
to rubber-stamp the agency®s choice without question, even
in the face of obvious violations of the policies.
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VIOLATIONS

For this report, 1,000 professional service contracts
and contract amendments awarded by the executive branch between
duly 1 and December 1, 1980, were examined to gauge compliance
or non-compliance with the pertinent policies. The detailed
and specific findings are documented in the accompanying chart.

Tnis reoort shows that the single most frequent abuse,
by far, is the improper award of ™"sole source™ contracts and
major contract amendments without the requisite justification.
While the policies provide for the legitimate award of sole
source contracts and amendments under circumstances where a
bona fide showing can be made that only a single practit;ible
source for the services sought truly existsZ in many cases
sole source contracts are awarded for which no justification
or explanation is provided by the contracting agency; while in
many others, clearly or arguably inadequate rationalizations
are proffered to attempt to justify them. In either case, the
inadequacy or alleged inadequacy 1is irrelevant, since no
punitive measures are #m"-escribed or imposed.

Another frequent violation of the manual occurs when
the Department of Administration official signs final approval
of the contract after its execution or effective date. Some
contracts which were approved after effective dateo do include
a "disclaimer™ which states, "This contract has no «ffect
except as an offer by the contractor until it is approved by
the Department of Administration.”™ But there is no “disclaimer



Page twelve

clause” provided for in the policy manual. Section 8108 of the
manual states, "all concracts must be approved by the Department
of Administration before the commencement of work except when
there is an emergency and such ".vork is necessary to protect
life and property.”™ Even the unauthorized "disclaimer"”

appears meaningless when pay schedules and performance dead-
lines written into the contract proceed by many weeks or

months the final approval signature. The impression being the
final approval signature is merely a rubber stamp to an inde-
pendent agency action. It must be noted that the Common Sense
Research Committee counted those contracts which were signed

bj DOA after the contract®"s effective date, but did include the
ab >we mentioned "disclaimer clause™ as a correct and compling
contract. If the disclaimer clause had not been taken ini c

consideration, some departments would have shown 100% non-
compliance with the manual provisions.

Additional obvious violations by the agencies include:
failure to forward a copy of the contract to the Department
of Administration for inclusion in the Contractor®s Index,
substantially anending contracts without following through the
process to acquiie necessary authorizations, and unfairly
"pyramidding™ qualifications of one company or person who has
worked with a state program without reviewing the current level
of service available from other providers in the free market.
Section 8152 of the nunual covers the situation of continuing
contracts, and notes that the "RFP specifically indicates that it
is the intention of the State to negotiate with the same firm
for work to be done in ensuing phases or years."” Numerous
contracts were awarded to specific firms or persons with the
only justification being that the contractor had done similar
work before. This procedure indefinitely locks a specific
contractor into generic contract work for which there are many
other qualified sources.



COMMON SENSE FOR ALASKA - CITIZENS "REVIEW
STATE OF ALASKA - EXECUTIVE BRANCH

PROFESSI1ONAL SERVICE CONTRACTS

JULY 1, 1980 - DEC. 31, 1980

R & e R B B OEE 88 B 8g
OFFICE OF THE GOVERNOR 70 11,173,898.00 0 0 59 10,931,521.00 27 1,075,690.00 32 9,855.841.00 54%
ADMINISTRATION 52 4,858,903.00 0 0 50 4,694,032.00 31 4,160,966.00 19 533,066.00 38%
LAW 30 3,013,417.00 4 1,602,500.00 33 4,577,252.00 8 2,378,7/2.00 25 2,198,480.00 75%
EDUCATION 105 1,890,110.00 2 37,500.00 95 1,695,972.00 60 517,248.00 35 1,178,7.24.00 36%
HEALTH & LOCIAL SERVICES 168 16,815,249.00 2 2,534,938.00 172 15,903,736.00 142 13,234,898.00 30 2,668,333.00 17%
LABOR 19 423,592.00 0 0 18 420,582.00 5 114,455.00 13 306,127.00 72%
COMMERCE & ECONOMIC DEVELOPMENT 185 15,923,358.00 r 0 160 9.069,379.00 151 8,379,159.00 9 690,220.00 5%
NATURAL RESOURCES 221 15,822,921.00 19 85°411.00 240 16,568,332.00 206 14,733,421.00 A 1,834,911.00 14%
FISH AND GAME 43 819,891.00* 0 0 43 819,891.00 37 748,490.00 6 71,401.00 13%
ENVIRONMENTAL CONSERVATION 21 605,110.00 0 0 21 605,110.00 13 251,375.00 8 353,735.00 38%
COMMUNITY Af.D REGIONAL AFFAIRS 53 9,533,908.00 3 173,422.00 55 9,462,330.00 11 7,944,302.00 14 1,518,028.00 25%
REVENUE A 1,920,284.00 t 10,000.00 32 1,842,484.00 18 1,551,484.00 14 291,000.00 43%
TRANSPORTATION 29 3,214,042.00 0 0 2 2,761,165.00 15 1,600,958.00 7 1,160,207.00 31%
TOTAL 1030 86,019,673.00 51 5,228,771.00 1000 79,351,796.00 754 56,691,218.00 246 22,660,578.00 aVZOA:‘Z]ge

*A $5,000.00 error found Intho C.I. has boon corroded.
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RECOMMENDATIONS

Common Sense urges the Department of Administration
to adopt rules and regulations with the full force of law
to govern the contracting for professional services by the
state agencies. Were the procedures and suggestions con-
tained in the Administrative Manual and Choosing and Using
Contractors strictly observed, the vast number of violations
and abuses would be eliminated. It i1s essential, especially
in these times of increased state spending, that the state
government conduct its business in the most fair and pro-
fessional manner possible. The policies need regulatory
implementation pursuant to the Administrative Procedures
Act (AS 44.62) .

Secondly, Common Sense would recommend to the Legis-
lative Budget and Audit Committee that a formal audit be
conducted to review the professional service contracts
awarued by the executive branch from June 30, 1980 through
December 31, 1980. A citizens®" review revealed numerous
abuses which should be validated by a profession?." auditor.

A spot check should be conducted to insure that all firms
listed on the ATN were really contacted and actually negotiated
with. In addition, the audit should verify when the work
actually began on th”se contracts that were signed by DOA after
the effective date of the contract, but included a "disclaimer.”

The auditor also should specifically investigate -ramidding”
tendencies by < *e agencies who nppear to be automatically

awarding state contracts to the same contractors without
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following the provisions in the manual.

Finally, Common Sense believes that the legislature
should address the problem of professional service contracting
violations. Only through legislation can the enforcement
of the contracting provisions be given penal teeth. This
can be accomplished by adding specific language to ethics
legislation or through the criminal code. There must be
appropriate penal sanctions for violating or ignoring profession-
al service contract provisions.
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According to a recent report of the Comptroller oeneral to the Congress,
the "proper use" of consultants is viewed as a "normal, legitimate, and
economical way to improve Government service and operations.” In Alaska,
consultant services are obtained through the use of Professional Services
Contracts (PSC"s); their "proper use," however, 1is a continuing controversy.

1. BACKGROUND

In May, 1979, staff of the Attorney General®"s Office wrote to the
Ombudsman:

AS 37.05.230(1)(c)(vi) specifically exempts professional services contracts
from bidding requirements. . . However, the Department of Administration,
pursuant to AS 37.05.220(1), has established certain internal guidelines
for the approval of such contracts. These guidelines are not regulations
promulgated under the Administrative Procedures Act, and therefore do not
have the force and effect of law. (emphasis added)

Although the Division of General Services and Supply is the purchasing
agent for the state, in his response to a 1978 Legislative Audit, then
Commissioner of Administration, B.B. Allen, explained that PSC"s:

. are negotiated by the (various) agencies. The Department of
Administration determines that prescribed guidelines and procedural
safeguards are followed. This activity more closely resembles a pre—
audit rather than a procurement function.

PSC guidelines, previously in the Purchasing Regulations, were moved to
form a new chapter in the State Administrative Manual.

In August, 1980, the Pre-Audit Section, Division of Finance, ". . . assumed
the responsibility of reviewing and processing proposed professional services
contractual agreements." Subsequently, the PSC chapter in the State

Administrative Manual was reorganized and minimally revised to include reference
to a manual, Choosing and Using Contractors. This guidebook was developed by an
Atlanta firm as the text for state-sponsored seminars conducted during 1980 on
the "proper use" of consultants.

Additionally, 1in 1981, the Division of General Services and Supply compiled
a computerized listing of potential contractors by professional service
commodity code (area of specialization).

I1. PROBLEM

These incremental efforts to reform the system and educate those state
employees who are subject to its controls are laudable and should continue, but
are effective only if the guidelines are strictly observed.



In the Governor®s Office response to a Legislative Audit on d-2 contracts,
it was stated that, "ldealism oftentimes is tempered by reality.” This
argument, the substance of which has been used by various agencies when
rejecting Ombudsman findings that proper procedures have been subverted or
ignored, is that although agencies "endeavor to follow the ideal progression of
events whenever possible,” circumstances take precedence over guidelines.

Investigative findings in Ombudsman complaints reveal that some agencies
fail to comply with correct procedures because of ignorance, poor planning,
favoritism, or conscious disregard. In other words, some agencies follow
appropriate procedures only when it is convenient. They are, after all, only
guidelines, with no penalty for their violation. While some agencies
conscientiously follow accepted procedures and some have imposed further
in-house restrictions, others attempt to outmaneuver Department of Administra—
tion oversite and provide only after-the-fact rationalization as to why their
project was a special case.

Because the policy guidelines in the Administrative Manual lack the force
of law, in practice they have often been reduced to "idealistic tools" by
agencies which pay lip service to their existence while rejecting their
substance and spirit. The Department of Administration®"s pre-audit, to ensure
compliance with procedural safeguards, then becomes manipulated into a
post-audit rubber stamp. At best it is a paperwork review prior to issuance of
a Request for Proposals, wholly dependent upon information submitted by the
contracting agency.

I11.  EXAMPLES

Following are examples of recent PSC complaints evidencing multiple problem
areas, with selected Ombudsman findings and recommendations:

e A79-1133 et al (insurance coverage on fishing boats which were
purchased with state loaned funds)

Summary:

Agency improperly and unfairly designated ore company to work with a
stace program without tairly reviewing the current level of service
available from other provides in the free market. This state endorsement
created unfair competition for new customers.

Findings:

1. insufficient justification for sole source negotiations

2. no formal Request for Proposals (RFP) and insufficient proposal solici—
tation

3. no formal review of the few proposals submitted



Recommendations:

1. terminate favored status designation

2. take action to inform the public of state"s withdrawal of the firm3
special designation

3. develop guidelines to address future similar situations so that all
businesses will have the opportunity to compete when a state
endorsement will result in a considerable profit to the state
designated entity.

e F80-0904 et al (land clearing)
Summary:

The process was in marked contrast to a 1959 Attorney General Opinion
which states:

The purpose of the chapter (AS 37.05) was not only to protect the
state and the public from uneconomic contracts let because of failure
to request competitive bids and because of possible favoritism, but
was also to insure that contractors would be insured a certain amount
of "fair play" in dealing with the state government and in competing
with one another for state contracts.

Findings:

1. insufficient planning resulted in a rushed procedure deficient in
virtually every PSC guideline area

2. work to be performed did not meet criteria of a professional service
and therefore should have gone tobid

3. negotiations began prior to submission or approval of Authority to
Negotiate (ATN)

4. no formal RFP and questions as to whether those verbally asked to
submit proposals started with the same information or were given the
same response time

5. no written record of 3ome proposal costs and other estimates submitted
in such inconsistent formas to preclude cost comparisons

6. no formal evaluation prcces3

Recommendations:

1. clarify definition of and rules for professional services contracting

2. revise the Administrative Manual to reflect recommendation 1

3. plan future projects sufficiently far in advance so that proper
contracting procedures can be followed, and then follow them



- A79-0429 (public participation in transportation planning process)
Summary:

Sole sourca professional services contracts can be authorized under
certain circumstances. However, once a determination is reached to request
proposals, contracting procedures change dramatically to ensure a fair and
impartial selection. All proposers should start on equal footing so that
the process is competitive rather than a bureaucratic ruse.

Findings:

1. prior sole source negotiations were fundamentally unfair to private
sector providers subsequently allowed to compete

2. vague RFP

insufficient time between RFP and proposal submission deadline

no accessible and knowledgeable agency contact person to respond to

proposers”™ questions

5. agency official involved in prior sole source negotiations drafted
subsequent RFP and participated in finalizing evaluation criteria

6. agency officials involved in prior sole source negotiations
evaluated proposals submitted

7. proposals were distributed to evaluators prior to finalization of
evaluation criteria

8. DOT has statutory contracting authority; DOA provides advice and
oversite only to the extent of a voluntary agreement

~ W

Recommendations:

1. Administrative Manual professional services contracting procedures
be promulgated pursuant to the Administrative Procedures Act to afford
them the force of law

2. DOTPF 3hould not be a contracting empire unto itself. Statut™ "ily
DOTPF should be made subject to Department of Administration PSC
regulations

3. Department of Administration should maintain a central specialized
listing of professional services contractors by area of expertise which
must be consulted before contract negotiations are initiated.

e J79-0013 (telecommunications- tape delay center)
Summary:
In a rush to obtain the services of a perceived expert, well

established administrative contracting policies were abrogated and
fundamental fairness violated.



Findings:

1. some services contracted for had previously been provided by a state
employee

2. insufficient justification for sole source negotiations

3. no ATN, RFP, or evaluation system to compare other unsolicited
proposals

Recommendations:

1. request proposals and impartially evaluate them when the current
contract expires

2. delete from future contracts those services which can be performed by
state employees

e J79-0515 (public school alcoholism education program)
Summary:

Substantial problems found with the technical aspects of the RFP and
the evaluation method used by the proposal evaluation committee.

Findings:

1. evaluation system developed after contracting process began

2. budget information in proposals inadequate to the extent that cost of
services to be provided and cost effectiveness of different approaches
could not be compared

3. selected contractor"s proposal did not meet all RFP requirements

Recommendations:

1. request standardized financial information in RFP

develop evaluation cr.¥eria prior to, and include in, RFP

3. RFP requirements should be explicit, and areas or latitude/allowable
deviation specifically identified in the RFP

4. develop aggrieved bidder appeal procedures

N

A80-0285 (evaluation of alcoholism education program)
Summary/Suggestion:

When basic parameters of an RFP are disregarded or altered by a
proposer, the proposal should be found non-responsive. If the issues
raised by the non-responsive proposal merit serious consideration, :he
appropriate avenues might include rejection of all proposals, plus
reissuance of a new RFP or securing authority to proceed sole source.



Findings -

1. a proposal should have been rejected as non-responsive since it did not
meet the time frame set out in the RFP and ATN

2. another proposal should have been rejected as non-responsive because of
excessive costs

IV. RECOMMENDATIONS
These complaints, and numerous others, evidence areas of contracting
problems. Ironically, most of these issue are » are adequately addressed in the

current policy guidelines. \Were the procedure*. and suggestions contained in the
Administrative Manual and Choosing and Using Contractors consistently followed,

the magnitude of administrative discretion, and therefore possible abuse, would

be vastly lessened. Especially in these times of increased state spending, the

"proper use" of PSC"s is essential.

1.

The following areas in the current guidelines should be clarified (or

consistently interpreted) and/or a phasized;

- when to contract for services? when to have current employees do the
work; when to hire project employees

- what constitutes a professional service as opposed to those services
which would more appropriately be solicited through a bid process

- when are sole source negotiations, or any waivers from normal
procedures, permissible

- why prior approval of Authority to Negotiate is essential

- why lists of prequalified vendors or interested potential contractors
must be solicited, kept current, and manditorily used

- why the RFP is as important a document as the contract itself, and vhy
an accessible and responsive agency contact person to answer proposes”
questions is required

- why adequate RFP response time must be allowed and why decisions to
allow deviations from RFP requirements must be communicated to all
proposers

- why early development of evaluation criteria, and their inclusion in the
RFP, 1is important and how to structure and conduct a fair and impartial
evaluation process

- why and how contractor performance must be adequately monitored

- why contract amendments, renewals and extensions must be carefully
negotiated and considered to ensure that the competitive process which
led to the contract a"./ard isn"t now being subverted by substantative
change or delays caused by the contractor

- why contractor performance must be evaluated for results so that
agencies will have the benefit of past experience in letting future
contracts



2. The current policy guidelines on PSC"s contained in the State Administrative
Manualand in Choosing ari "Jsing Contractors should, after revision, be adopted
as regulations under th-j Administrative Procedure Act.

The APA, at AS 44.62.640(a)(2) defines "regulationas:

every rule, regulation, order, or standard of general application or
the amendment, supplement or revision of a rule, regulation, order or
standard adopted by a state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its
procedure, except one which relates only to the internal management of
a state agency; "regulation" does not include a form prescribed by a
state agency or instructions relating to the use of the form, but this
provision is not a limitation upon a requirement that a regulation be
adopted under this chapter when one is needed to implement the law

under which the form is issued; "regulation" includes "manuals,"
"policies,” "instructions," '"guides to enforcement,” "interpretative
bulletins,”™ "interpretations,”™ and the like, which have the effect of

rules, orders, regulations or standards of general application, and
this and similar phraseology shall not be used to avoid or circumvent
this chapter; whether a regulation, regardl."ss of name, is covered by
this chapter depends in part on whether it affects the public or is
usad by the agency in dealing with the public

According to AS 37.05.020

The Department of Administration shell adopt rules and regulations for
the performance of its powers or duties, the execution of its
business, and its relations to and business with other state agencies,
(emphasis added)

Following this statute is an exerpt from a 1959 Attorney General Opinion:

A policy of oublishing regulations concerning bidding and letting of
contracts ir. :.he Administrative Code, is consistent with the Alaska
Administrative Procedure Act, since these regulations are regulations
in which an in ortant portion cf the public has a vital interest and
since they are of great use to the portion of the public interested in
dealing and contracting with the state.

An April 25, 1978, Legislative Audit of Prof
the Department of Administra<: mn (see Appendix A) recommended that the DOA
"develop and implement regulations requiring departments to publicly request
proposals for all professional service contracts.” B.B. Allen, who was then DOA
Commissioner, responder :or the Department on August 24, 1978:

This department has prepared, to the degree we consider necessary, a
separate section of the State Administrative Manual dealing with
professional service contracts. Your recommendation is covered to the
degree that we believe necessary in this addition to the manuel.



Following this Audit, DOA prepared the July 1978 addition to the
Administrative Manual on 1_C"s and submitted it to the Attorney General®s Office
for review. On November 14, 1978, Avrum Gross, then Attorney General, wrote to
the DOA Comissioner:

. the material has a direct, regulatory effect on the rights of
persons, Tfirms, and corporations who seek to provide the state with
professional services on a contractual basis. Because of that, the
material, "affects the public or is used by the agency in dealing with the
public™ AS 44.62.640(a)i2). Accordingly, the material does not have the
legal effect you apparently intend unless and until it is adopted under the
Administrative Procedures Act. Coghill v. Boucher, 511 .2d 1297, 1302
(Alaska 1973).

The manual addition is an excellent effort to systematize the state"s

professional services contracts. It should be fairly simple to rewrite it
in regulatory form. However, if you prefer and the Lieutenant Governor
agrees, it could be cocufied by reference alone under AS 44.62.130. It

seems to me that the important thing is that public notice be made, an
opportunity to comment be given, and a regulation be adopted.

The advice of the Attorney General was apparently m<»t heeded, and the PSC
chapter of the Administrative Manual was adopted as guidelines only.

On April 12, 1979, a meeting was h Id in the Attorney General"s Office to
discuss adoption of the Administrative Manual section dealing with PSC"s under
the APA. In attendance were then Deputy Attorney General Wil Condon, then
Deputy Commissioner of the Department of Administration Sue Greene, and William
Ladwig of the Division of Finance. An exerpt from Mr. iadwig®"s April 19, 1979,
memo summarizing the meeting follows:

Concerning adopting the contract provisions of the Administrative Manual
under the APA, it was stated by Mr. Condon that his urpose for suggesting
this adoption was to (1) cxve the i wual provisions the force of law when
dealing with members of the public in that the person from the public
sector would be put on notice that the person signing the contract on
behalf of the State agency is in fact an authorized representative of

the State who had the legal authority to commit the State to a contract and
(2) that the manual provisions, once they were adopted and modified, could
be used to discipline " the extent deemed necessary by the circumstances,
those responsible officials who enter into contracts which are improper.
The vehicle for disciplining certifying officers already exists; however,
tnere is no provision, short of termination, for reaching the "man behind
the scenes.”

Based upon the representation by Mr. Condon concerning this first area it
was the consensus of the group that with assistance from members of the
Office of the Attorney General, the Administrative Manual provisions would
be modified as to language and be adopted by reference under the
Administrative Procedures Act,,



Despite these repeated recommendations and attempts, professional service
contracting is today governed only by policy guidelines rather than APA
regulations.

3. Statutory language, similar to that which follows, should be adopted
regarding professional services contracts.

Legislative Finding and Purpose. A formal written Request for Proposals
soliciting an of”er to perform the services required under a contract must be
extended to a sufficient number of providers of the required services to assure
that public interest in competition is adequately served. It is hereby declared
to be the policy of the state to publicly announce requirements for consultant
or professional and technical services, to encourage all qualified persons to
put themselves in a position to be considered for a contract and to negotiate
contracts for consultant or professional and technical services on the basis of
demonstrated competence and qualifications for the types of services required
and on the basis of the furnishing of such services at fair and reasonable fees.
The provisions of this act apply to professional services contracting with state
or federal dollars unless compliance with this Act wjuld result in non-
compliance with federal law or regulation governing the use of federal funds.

Public Notice. When consultant or professional and technical services are
required to be contracted for, public notice shall be given by the state agency
if the cost of the project is estimated by the state agency to be more than
$2,500. Such public notice shall be given at least thirty days in advance by
publication three time.*1 in one or more daily newspapers of general circulation
in this state and shall contain a general description of the proposed project
and shall indicate the procedure by which interested persons may apply for
consideration for the contract.

Professional Services Listings. (1) Any person desiring to provide
consultant or professional and technical services to a state agency shall
annually submit to the department a statement of qualifications and performance
data and such other information as may be required by the department. The
department may request such person to update such statement before the
anniversary date to reflect changed conditions in the status of such person.

(2) For each proposed project rev which consultant or professional and
technical services are required, the state agency tor which the project is to be
done snail evaluate current statements of qualifications and performance data on
file with the department and shall send a Request for Prooo3als to all
prospective contractors found qualified.

Duties of Commissioner. The commissioner, or his designee, shall perform
all contract management and review functions for state contracts, excepting
those functions presently performed by the contracting agency. In so doing, the
commissioner shall, by regulation adopted under the Administrative Procedure
Act, establish the manrer and form in which all state contracts shall be
prepared and processed and shall examine and approve or disapprove all state
contracts as to content, purpose, propriety and budget ramifications. No agency
shall execute a state contract without receiving the prior approval of the
commissioner. All agencies shall afford full cooperation to the commissioner in
the management and review of state contracts.



Duties of Contracting Agencye¢ Before an agency may seek approval of a
consultant or professional and technical services contract valued in excess of
82,500, it shall certify to the commissioner that:

() no state employee is competent or available to perform the services
called for by the contract;

(2) the normal competitive bidding mechanisms will not provide for
adequate performance of the services;

(3) the services are not available as a product of a prior consultant or
professional and technical services contract, and the contractor has
certified that the product of his services will be original in
character;

(4) required efforts were made to publicize the availability of the
contract;

(5) the agency has received, reviewed and accepted a detailed work plan
from the contractor for performance under the contract; and

(6) the agency has developed, and fully intends to implement, a written
plan providing for (&) the assignment of specific agency personnel to
a monitoring and liaison function, (b) the periodic review of interinm
reports or other indicia of part performance and (c) the ultimate
utilization of the final product of the services.

Procedure for consultant and professional and technical services contracts.
Before approving a proposed ..tate contract for consultant or professional and
technical services the commissioner shall have determined at a minimum that:

(1) all provisions of the preceding section have been verified or complied
with;

(2) the work to be performed under the cc.itract is necessary to the
ag.ncy"s achievement of its statutory responsibilities, and that there

s statutory authority to enter into the contract;

(3) the contract will not establish an employer/employee relationship
between the state or the agency a"d any persms performing under the
contract;

(4 no current state employees will engage in the performance of the
contract;

(5) no state agency has previously performed or contracted for the
performance of tasks which would be substantially duplicated under the
proposed contract;

(6) the contracting agency has specified a satisfactory method of
evaluating and utilizing the results of the work to be performed.

Contract Terms. A consultant or technical and professional services
contract shall by its terms permit the agency to unilaterally terminate the
contract prior to completion, upon payment of just compensation, if the agency
determines that further performance under the contract would not serve agency
purposes or is not in the state ™3 best interest. Each professional services
contract shall contain a termination date.



Contract Administration. Upon entering into a state contract, an agency
shall bear Cull responsibility for the diligent administration and monitoring of
the contract. Thecommissioner may require an agency to report to him at any
time on the status of any outstanding state contract to which the agency is a
party. After completion of performance under a consultant or professional and
technical services contract, the agency shall evaluate the performance under the
contract and the utility of the final product. This evaluation shall be
delivered to the commissioner who shall retain all such evaluations for future
reference.

Rulemaking Authority. The commissioner shall adopt and enforce necessary
regulations regarding the manager-snt and review of state professional service
contracts. Regulations adopted pursuant to this section are subject to the
Administrative Procedure Act (AS 44.62).

Validity of State Contracts. No state contracts shall be valid, nor shall
the state by boundby the contract until ithas first been executed by the head
of the agency which is a party to the contract and has been approved in writing
by the Commissioner, or his designee:

Liability. The following classes of people should be held accountable
with regard to PSC violations specified. This could be accomplished through
civil or criminal penalty provisions in this bill, through specific language to
be included in ethics legislation, or through the criminal code.

(1) Any person, other than a bona fide employee working solely for a person
providing consultant or professional and technical services, who offers, agrees,
or contracts to solicit or secure for any other person state agency contracts
for consultant or professional and technical services and who, in so doing,
receives any fee, commission, gift, or other consideration contingent upon or
resulting from the making of the contract.

(2) Any person providing consultant or professional and technical services who
offers to pay or does pay any fee, commission, gift, or other consideration
contingent upon or resulting from the making of a contract for consultant or
professional arid technical services with a state agency;

(3) Any state ajency official or employee who solicits or secures or offers to
solicit or secure a contract for consultant or professional and technical
services with a state agency and who is paid any fee, commission, gift, or other
consideration contingent upon the making of such contract;

(4) Any state employee who violates this statute or regulations promulgated
under it, 1is subject to suspension or dismissal.

Definitions.

(1) Consultant or professional and technical services means services which are
predominantly intellectual in character, which include analysis, evaluation,
prediction, planning, or recommendation and which result in the production of a
report or the completion of a task.



(2) Department means Department of Administration.

(3 Commissioner means Comnissioner of the Department of Administration or his
designee.

(4) Agency means a department, office, institution, corporation, authority,
organization, commission, committee, council or board in the executive
legislative or judicial branches of the state government, and a department,
office, institution, corporation, authority, organization, commission,
committee, council or board of the state goverment independent of the executive
legislative and judicial party, including the University of Alaska.

4. The Department of Transportation and Public Facilities should be subject to
the same statutory and regulatory requirements regarding professional services
contracts as other state agencies.

According to a March 23, 1979, Attorney General opinion (see Appendix B)

it is clear that DOT/PF has statutory authority to enter into
personal services contracts. It is equally cleaj that the Department
of Administration does not have any statutory authority to override a
decision by the Commissioner of the Department of Transportation to
enter into a particular contract. Thic is aot to say that the
Department of Administration cannot, 1in an advisory capacity, make
known 1its thoughts concerning the advisability of entering into a
certain contract. It must be remembered, however, that in such a case
the Department of Administration®s opinion is in the nature of advice
and that the only situation when the Department of Administration has
the authority to "veto" a contractual agreement proposed by the DOT/PF
is in the case where the proposed contractor is a state employee. And
the source of this rests on the agreement referred to above between
the Department of Administration and the Department of Transportation
and Public Facilities.

The above-referenced agreement was proposed in November, 1977, by then DOT
Deputy CoiTu-.iissioner Richard Holden, and agreed to that same month by then
Commissioner B.B. Allen. It was agreed that:

1. Requests for proposals for professional services for the Department of
Transportation and Public Facilities will be advertised.

2. Recommendations to your commissioner (DOT) will follow either
Departmental or superseding federal procedure.

3. Following commissioner®s approval, an Authority to Enter Contract
Negotiations form will be submitted to the Department of
Administration, Division of Finance. This form will list three firms
when the proposed contract will exceed $20,000.



4. Following submission of the Authority form, Department of
Transportation and Public Facilities will proceed to negotiate the
contract with the successful proposer. Contracts will contain a clause
which declares the contract void should our Division of Finance find
that by Internal Revenue Service definition, the contractor is, in
fact, a State employee.

5. Division of Finance will return the Authority form after analysis.
Should our analysis reveal an Internal Revenue Service violation, the
contract will be voided or negotiations terminated.

It should be noted that DOT does have a policy "to promulgate standard
procedures for selection of consultants for Department of Transportation and
Public Facilities”™ negotiated agreements for architectural and engineering
design, survey and related services.” This P & P however, does not cover all
the subject areas, nor address in detail the procedural safeguards presently
contained in the Administrative Manual.

Apart from the sheer numbers of PSC"s awarded by DOT, and the AG"s opinion
that this department has statutory authority to independently enter such
contracts, there appears to be no valid reason why DOT should be exempt from
requirements imposed on all other state agencies. Members of the public wishing
to contract with the state should be able to reference one set of contracting
regulatory procedures which are applicable to all agencies.

DOT"s contracting authority as contained in:

AS 44.42.020(a)(6) and (b)(1),
AS 44.43.030,

AS 44.44.030,

AS 19.05.040(10), and

AS 35.05.040(7) and (10)

scould be amended so as to subject the DOT to the same statutory and regulatory
provisions as apply to other state agencies.
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PURPOSE OF THE REVIEW

In accordance with a special request of the Legislative Budget
and Audit Committee and the provisions of Title 24 of the
Alaska Statutes, this audit was conducted to review professional

service contracting procedures currently in use throughout the
State.



ORGANIZATION AND FUNCTION

The purpose of Article 4, Uniform Purchasing, of the Fiscal
Procedures Act is to protect the State from uneconomic contracts
let because of failure to request competitive bids and to insure
that contractors would be insured a certain amount of "fair play"
in dealing with the State and in competing with one another for
State contracts.

However, legislation enacted in 1957, hS 37.05.230(1)(C)(iv),
exempts professional services from competitive bidding. To
provide uniform purchasing procedures with respect to pro-
fessional services, the Department of Administration adopted
chapter five of the State Purchasing Regulations, professional
service contracts. This chapter defines a professional service
as non-biddable duties or accomplishments tnat require personal
knowledge and training to perform.

The Department of Administration'3 Division of Finance is
currently responsible for the review and approval of professional
service contracts. The Purchasing Regulations require all
contracts negotiated by departments in excess of $300 must be
approved by the Division prior to execution. For contracts 1in
excess of $2,000, departments must have the Division®"s approval
prior to commencing negotiations.
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The Department of Administration should develop and implement
regulations requiring departments to publicly request proposals
for all professional service contracts.

The purpose of Article 4, Uniform Purchasing, of the Fiscal
Procedures Act 1is, in part, to insure contractors a certain
amount of "fair play"” 1in dealing with the State and in competing
with one another for State contracts.

Legislation enacted in 1957, AS 37.05.230 (1) (C)(iv), exempted
professional services from competitive bidding. In 1957, the
majority of professional services were not competitive and
probably, 1in some cases, difficult to obtain. Since then,
professional services have traditionally been excluded from any
type of public competition in spite of their growth and competi-
tiveness now in Alaska.

More recently, several departments have been leaning towards
competition in awarding certain professional service contracts.
The Department of Community and Regional Affairs recently
advertised for financial compliance auditing of CETA subgrantees,
a professional service. Five certified public accounting firms
responded with costs ranging from $24,484 to $91,600. Although
price should not be the only consideration in the evaluation of
professional service proposals, the above example does show a
benefit the State received from public competition.

Without public competition for professional services, depart-
ments cannot be sure of obtaining contracts in the State"s best
interest or that all interested parties are given the opportunity

to compete for State contracts.

However, when unique circumstances make requesting proposals
for professional services inappropriate, waiver procedures
should be developed to allow alternatives 1in obtaining services.

Recommendation No. 2

The responsibility for the maintenance of - professional service
request for proposal system should be placed within the Division
of General Services and Supply.

Implementation of Recommendation No. 1, requiring a request for
proposal (RFP) system for professional services, will change
and/or add new responsiblities to the Department of Administra-
tion. These responsibilities would best be performed within
General Services and Supply.
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This Division, on behalf of the Department of Administration,
is the purchasing agent for the State in other aspects of

State buying. There is often a direct relation between pro-
posed professional service contracts and other purchasing
practices of the State. Having the necessary purchasing
knowledge and expertise, General Services and Supply would

best be able to evaluate and approve professional service RFP"s.
On the other hand, when the requested service does not meet the
established criteria of a professional service, the Division
would best be able to recommend other purchasing alternatives
they feel would properly meet departments®™ needs in accordance
with the State®"s Purchasing Regulations.

In addition, since the Division presently provides competitive
bidding services for the State, the mechanism already exists
to absorb the new responsibilities of professional service
RFP*s with a minimal amount of expansion. Once the Department
has developed and implemented a workable system, one position
within General Services and Supply should be adequate to
properly monitor the RFP activity.
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AUDITOR"S COMMENTS

Initial implementation of these recommendations should include:

L. prequalification of vendors in professional fields
commonly providing services for the State;

2. establishment of professional service vendor lists;

3. public notice of the State®s RFP policy, requesting
any interested parties to contact General Services
and Supply for inclusion on vendor listings;

4. complete revision of chapter five, professional
services, of the State Purchasing Regvlations; and

5. notice to departments that RFP waivers will not be
granted when poor planning is apparent, thereby
requiring departments to better anticipate and
properly plan their professional service needs.

Provisions of the new regulations should give the Division of
General Services and Supply the authority to approve or deny:

1. RFP"s prior to advertisement;

2. departments®™ evaluation of submitted proposals
and selection of contractor; and

3. final contracts prior to execution.

The following are items we feel should be considered in the
development of a professional service RFP system.

Request for Pr .-posals

1. Specifications should include the method of award.
All criteria to be used in the award process should
be listed so that those submitting proposals will
know the areas in which they wilx be judged. Weighted
values should be included in the specifications.

2 The RFP should clearly state that the contract will
not be awarded solely on the basis of cost.

3. RFP*s sho"ld be advertised within a reasonable period
of time so that the State can receive the best
possible proposals.

4. Proposals should be sent directly to General Services
and Supply for formal opening.
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Evaluation of Proposals

1. Vendor proposals should be given to the requesting
agency for evaluation.

2. No contract for professional services should be
awarded solely on the basis of price. Evaluation
should include qualifications, past performance, etc.

3. The notice to the successful vendor should specify
that negotiation of specific terms of the contract
may be required and that failure to agree to nego-
tiated terms is cause for nonacceptance of the
proposal.

4. If a proposal is selected that is other than the
lowest dollar amount submitted, notice should be
sent to vendors offering a lower dollar price
giving the reasons for nonselection.

Final Contracts

1. Contracts should specify a person or position
within the agency as the project director who 1is
responsible for the proper administration of the
project.

2. Following completion of the project, a,contractor
evaluation should be prepared by the agency and
submitted to General Services and Supply.

Waivers

1. Approval or denial authority should rest solely
with the Commissioner of Administration.

2. Waivers should not be granted when poor agency
planning is apparent.
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DEPARTMENT OF ADMINISTRATION

August 24, 1978

Gerald L. Wilkerson
Legislative Auditor

Division of Legislative Audit
Pouch W

Juneau, Alaska 99811

Dear Mr. Wilkerson:

Thank you for giving me the opportunity to >sspond to your audit findings
on professional service contracts.

You have recommended that the Department develop and implement regulations
requiring departments to publicly request proposals for all professional
service contracts. This department has prepared, to the degree we
consider necessary, a separate section of the State Administrative

Manual dealing with professional service contracts. Your recommendation
is covered to the degree that we believe necessary 1n this addition to

the manual.

In drafting the Fiscal Procedures Act, 1 believe that legislative intent
of "fair play” was to assure all vendors of a homogeneous product an
equal opportunity to engage in business with the State. This belief
appears logical in light of the fact that the legislature specifically
excluded non-homogeneous products, professional services, from the area
of competitive bidding since each professional service is unique unto
the type of service and the vendor.

Your report cites an example of a state agency advertising via newspapers
for professional services. What your example does not contain, in the
figures given in an effort to demonstrate savings from competitive
bidding, is the culmination of the contract which Included amendments to
increase the cost.

It is my belief that the current system and that to be implemented under

the new manual additions, parallels competitive bidding procedures. The
request for proposal being the counterpart of the newspaper advertisement

or invitation to bid, the review of submitted proposals being the counterpart
of the bid opening, etc. In addition, to mandate competitive bidding as

such may also conflict with the cannons of ethics of certain professional
groups which prohibit open price bidding in the solicitation rC business.



Gerald L. Wilkerson
Page two August 24, 1978

In your second recommendation you suggest that the contract review
become a function of the Division of General Servi>_s and Supply. The
area of professional service is specialized and regardless of where the
review function is performed the ultimate auth rity and responsibility
rests with the Commissioner of Administration. The review function will
remain in the Division of Finance.

If professional contracts were negotiated and initiated by my department
(such as purchase orders and leases) the function would be in the Division
of General Services and Supply. Professional contracts, however, are
negotiated by the agencies. The Department of Administration determines
that prescribed guidelines and procedural safeguards are followed. This
activity more closely resembles a pre-audit rather than a procurement
function.

Also contained in the audit report is a section entitled, "Auditors
Comments™. Most of ".he point? raised by the auditor are addressed in
the new addition *j the administrative manual. Comments that are not
addressed in the manual are judgemental areas in which 1 feel you

are requesting fnat my department make a value judgement on decisions
and actions taken by other agencies thereby upsurping vheir expertise in
their appropriate areas.

Had the auditor assigned made an ef.jrt, other than the entrance conference,
to talk to members of my staff to determine how contracts were being
handled, areas of weakness in contract procedure at, ,teps being taken

to correct the deficiencies, most of his comments would not have had to

have been made.

I believe the foregoing have been responsive to the issues raised by
Mr. Welker. If I can be of additional assistance please let me know.

Sii.cerel;-
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.STATE

" of ALASKA
€: +~ Richard Holden DATE  March 23, 1979
Deputy Commissioner
Planning and Research HENO:  (our) J-66-470-79
DOT/PF
TELEPHONE NO:
Dispute Between Department
FROM: Jack McGee SUBECT: o Rdministration gnd the
Assistant Attorney General Department of Transportation
Transportatlon Section Concerning the Latter"s
Department of Law Contracting Authority

lo<

The general question you pose 1in your memotaftclumTv-o.ir |
dated January 22, 1979, is this: Does the DOA have jCegal™ T _
authority to overrule a decision made by the Commissibnegt.-o"f" o
the DOT/PF to enter into a professional services con >r-aot.

Coa™ cu-km

The answer to this question must begin with”an
analysis of the DOT"s contracting authority. The DO"b/PF*was_
created by Executive Order No. 39 (1977) effective JirlyZip
1977 Sect. en 2-ofF-the-Order-specilically created AI-=*44</4-2°d J
and AS 44 .42.020.~ AS 44.42.10 reads as follows: "Syxoy b

Sec. 44.42.010 Commissioner of transportation and
public-facilities. The prTnTTpal execuTlv$~L
officer of the Department of Tj.ansporcatioiy>and
Public Facilities is the commissioner of transhjn*-*
portation and public facilities.

AS 44.42.020 sets out the powers and duties of the DOT/PF.
Relevant sections of AS 44.42.020 are as Tfollows:

Sec. 44.42.020. Powers and duties. (@) The
department shall

(1) plan, design, cc-"Struct and maintain all
stcte modes of transportation and transportation
facilities, communication facilities, and all
docks, floats, breakwaters, buildings and similar
facij ities;

(2) study existing transportation modes and
ftcilities and communication facilities in the
state co determine how they might be improved or
whether they should continue to be maintained;

(3) study alternative means of improving transportation
and communication in the state with regard to the

i. Under Article 111 § 23 of the Alaska Constitution and
AS 24.30.130(b), executive orders can create statutory law.
A copy of Executive Order No. 39 is attached and marked as
Appendix #1.
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Richard Holden -2 - March 23, 1979

economic costs of each alternative and its environ-
mental and social effects;

(4) develop a comprehensive, long-range intermodal
transportation plan for the state;

(5) study alternatives to existing modes of
transportation in urban areas and develop plans to
improve urban transportation;

(6) cooperate and coordinate with and enter into
agreements with federal, state and local government
agencies and private organizations and persons in
exercising 1its powers and duties;

(8) study alternative means of transportation in
the state, considering the economic, social, and
environmental impacts of each alternative;

(b) The department may

(1) engage in experimental projects relating to
available or future modes of transportation and
any means of improving existing transportation
facilities and service and communication;?2

Since (a)(®) of AS 44.42.020 above gives the DOT the authority
to enter into agreements with "private organizations and
persons in exercising its powers and duties™, AS 44.42.020
(a)(b) 1s the primary statutory source of the contracting
authority of the DOT/PF.

There are, however, additional sources for DOT"s
authority to enter into contracts. By section 9(a) of
Executive Order No. 39(19,7) the DOT/PF was vested with "the
duties and powers formerly held by the Department of Public
Works relating to planning, construction, maintenance and
operation of transportation facilities .. ." Section 9(b)
of Executive Order No. 39 vested in the DOT/PF all the
duties and powers "formerly held by the Department of Highways
relating to planning, construction, maintenance and operation
of state transportation facilities, . .." Finally, § 11 of
Executive Order No. 39 provides that all references in the
Alaska Statutes _o the Department of Highways or to the
Department of Public Works shall be read as references to
the DOT/PF. § 11 reads as follows:

2. The definition of "transportation]l and~" transportation
mode™, pursuant to AS 44.42.900 (3) "includes, but 1is not
limited to, the following means of conveyance or travel,
including their related or auxiliary structures, facilities
or services: air, rail, water, highway and pipeline."
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Sec. 11. All other references 1in the Alaska
Statutes to the Department of Highways or the
commissioner of highways, or to the Department of
Public Works or the commissioner of public works,
not expressly amended by or referred to in this

Order shall be read as the Department of Transportation

and Public Facilities or the commissioner of
transportation and public facilities, respectively,
in order to implement this Order.

The contracting authority of the old Department of
Public borks and Department of Highways were found 1in AS
44 43.030 and AS 44.44.030 respectively.3 They provided as
follows:

Sec. 44.43.030. Contracts for design and engineering
services. IfT it is not feasible for the staff of

the Department of Public Works to perform design

and engineering services or surveys, the commissioner
may contract with a private engineering firm for
design and engineering services Oor surveys on a
negotiated basis after reasonable public notice 1is
given. The prices submitted or negotiated shall

be available for public 1inspection upon request.

Sec. 44.44.030. Contracts for design and engineering
services. IfT it is not feasible for the staff of

the Department of Highways to perform design and
engineering services or surveys, the commissioner

may contract with a private engineering firm for
design and engineering services oOor surveys on a
negotiated basis after reasonable public notice is
given. The prices submitted or negotiated shall

be available for public inspection upon request.

Since 9(a) and 9(b) of Executive Order No. 39 gave to the
DOT all powers formerly held by the Department of Public
Works and Department of Highways, 1t follows that the DOT
now possesses the same authority to enter into contracts
that was formerly held by these two agencies pursuant to AS
44.43.030 and AS 44.44.030.

Pertinent sections of the Alaska Statutes relating
to contracting authority and affected by 8 11 of Executive
Order No. 39 are AS 19.05.040(10) and AS 35.05.040(7) and

(10). AS 19.05.040 has to do with the power of the old
Department of Highways, while AS 35.05.040 sets out the
powers of the old Department of Public Works. These sections

read as follows:

Sec. 19.05.040. Powerf o,f department. The department
may-. . 7=
3. AS 44.43 and AS 44.44 were"repealed by 813 of~Executive

Order No. 39.
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(10) enter into contracts or agreements relating

to highways with the federal government, munici-
palities, a political subdivision or with a foreign
government, if the contract is approved by the
federal government.

Sec. 35.05.040. Powers of department. The
department may

(7) enter into contracts or agreements relating
to public works with the federal government and
political subdivisions, and also enter into
contracts with a foreign government if approved by
the federal government;

(l0) procure directly materials, labor and con-
tractual services for planning, designing and
constructing public facilities of the state.

Since § 11 of Executive Order No. 39 provides that all
references in the Alaska Statutes to the Department of
Highways and Department of Public Works are now to be read
as the DOT/PF, it is clear that the DOT is vested with the
contracting authority set out in AS 19.05. 040 (-10) ->nd AS
35.05.040(10) and AS 35.03.040(7) and (10).

So much for the analysis of the first part of your
question. Now, the second part of the question will be
considered: Does the DOA have the authority to override a
decision by the Commissioner of the DOT/PF to enter into a
particular contract? With the exception of a proposed
contract with a state employee, it appears that the DOA has
no such authority. The statutory duties of the DOA are set

out in AS 44.21.020 and AS 37.05.220. * AS 44.21.020 reads
as follows:

Sec. 44.21.020. Duties uf department. The
Department of Administration shall

(1) (repealed by 8 4 ch 97 SLA 1976.)

(2) make surveys and studies to improve admin-
istrative procedures, methods, and organization;

4. The authority of the DOA to "veto"” a proposed contract
with a state employee stems from the DOT"s informal agreement
with the DOA to submit the names of proposed contractors to
the DOA for the purpose of establishing whether any contractor
is a state employee. See Appendixes #2 and #3.

5. AS 44.21.160 sets out additional powers and duties of the
DOA, but these have to do exclusively with the management of
automatic data processing services.
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(3) keep general accounts;

(4) approve vouchers and disburse funds for all
purposes;

(5) operate centralized purchasing and supply
services, and necessary storerooms and warehouses;

(6) allot space in state buildings to the various
departments according to need and available space;

(7) supervise telephone, mailing, messenger,
duplicating, and similar services adaptable to
centralized management;

(8) administer the public employees®™ retirement
system and teachers®™ retirement system;

(9 administer a statewide personnel program,
including central personnel services such as
recruitment, examination, position classification,
and pay administration;

(10) administer the Alaska Pioneers®™ Homes;

(1) administer and supervise a statewide automatic
data processing program;

(12) administer and maintain the recording systenm
established under the laws of this state.

From the above, it is clear that AS 44.21.020 does not grant
the DOAthe authority to override a decision by the Commissioner
of the DOT to enter into a particular contract.

The pertinent parts of AS 37.05.220 are as follows;

Sec. 37.05.220. Purchasing agent. The Department
of Administration is the purchasing agent for the
state. The department shall

(1) purchase, rent, or otherwise provide for the
furnishing of supplies, materials, equipment, or
contractual services for all state agencies;

(2) have power to authorize an agency to purchase
directly certain specified supplies, materials,

equipment, or contractual services under conditions
and procedures prescribed in 8 230 of this chapter;
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Mow it might be argued that a conflict exists between the
statutes that grant contracting authority to the DOT and AS
37.05.27.0 (1) and (2). This argument/ however, has little
merit in light of the general rule that apparently conflicting
statutes ought to be construed as, as- far as is reasonably
possible, to be in harmony with one another. See 82 C.J.S.
Statutes, § 368 at 838, and Sands, Sutherland Statutory
Construction, 4 ed, Vol. 2A, 8 51.02, at 290. With this in
mind, it should be noted that AS 37.05. 220" (1) says the DOA
will "otherwise provide for the furnishing of supplies

or contractual services.” The use of the word '"-otherwise,”
is instructive because its use indicates, that if a state
agency a ite.aav has an independent statutory source of
contracting authority,HEhen the DOA ought not to be considered
the contracting authority for such an agency. Similarly, AS
37.05.220(2) must be interpreted, not as a veto power, but
as a power to authorize or delegate contracting authority
(i.e. the power to enter into contracts) to state agencies,
which possess no independent sources of authority to enter
into contracts. Given this interpretation of (1) and (2),
all other references to contracting services in AS 37.05.220
must be considered to be applicable only to those agencies
who do not possess independent contracting authority.

If, however, one insists on maintaining that an
irreconcilable conflict does exist between AS 37.05.220 and
the statutes that grant contracting authority to the DOT,
then a rule of law exists that resolves such a conflict.

And that rule is this: If there is an irreconcilable con-
flict between two statutes, then the more recent statute-
controls since it is the later expression of the legislature.
See Sands, Sutherland Statutory Construction, 4 ed., Vol.

2A, 8 51.02 at 290 and 82 C.J.S., Statutes, 8 368 at 838

If this rule is applied here, then since AS 35.05.040 (10),
AS 44.44_.030 and AS 44.42.020 were all enacted subsequent to
AS 37.05.220 (1) and (2), i1t becomes clear that the statutes
giving contracting authority to the DOT are controlling, and
that AS 37.05.220 does not grant the DOA the authority to
override a decision by the Commissioner of the DOT to enter
into a particular contract.6

Conclusion:

Based on the above, it is clear that DoT/PF has
statutory authority to enter into personal service contracts.
It is equally clear that the DOA does not have any statutory
authority to override a decision by the Commissioner of the

6. AS 44.42.020 was enacted in 1977; AS 35.05.040(10) was
enacted in 1975; and AS 44.44.030 was enacted in 1963. AS
37.05.220 was Tfirst enacted in 1955 and was later amended in

1960.
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DOT to enter into a particular contract. This is not to say
that the DOA cannot, in an advisory capacity, make known 1its
thoughts concerning the advisability of entering into a
certain contract. It mu it be remembered, however, that in
such a case the DOA"s opinion 1is in the nature of advice and
is not binding on the DOT/PF. It must be concluded, therefore,
that the only situation when the DOA has the authority.to
"veto" a contractual agreement proposed by the DOT/PF is 1in
the case where the proposed contractor is a state employee.
And the source of this authority, it must be noted, 1is not
statutory but rests on the agreement referred to above

betw ;en the DOA and the DOT/PF.

JM:clc:eb

Enclosures



| Itf od-rulivi* order M-mit ivIlulm kgi ii.n i, ....,; -i u-
Male museum from the office of the governor to the Dlparlment of E*Jaa*>™
de5|Pnated as Executive Order Ko. 34 on the int/-n>roUtion that the number sho-wT *~U
(lie last executive order actually j- rfi-cti d. TI. cciithe order was inco-o0-L" \ h*
Alaska Statutes as AS 14 17. 1 * %

EXKCUTIVE ORDER NO. 37
Revivor's note (1976)

Execulive Order No. 37, dated January 20,1975, abolishing the Department of Eronc,- ¢
Development and reassigning functions of that department, was submitted to i><
legislature on that date and withdrawn from legislative consideration b¥1 the govn>-
March 4, 1975. Essentially the same purjioses were accomplished by rh. 207 SI A1**1
(HCS CSSB 225 (Finance]).

KXKCUTIVE ORDER NO. 38
Revivor's note (1976)

Execulive Order No. 38, transferring the slate archives from the Departrx-r.t cl
Administration to the Department of Education, was submitted to the legislitare ca
Januzliry 12, 19762 Tliatexecutive order was dlsapproved by 1976 House Special ConrurrrrA
Resolution No

EXECUTIVE ORDER NO. 39

Under the authority of Article 111, Section 23 of the Constitution of
the State of Alaska, and in accordance with AS 24.30.130(b), | order tI*
following:

" Section 1. FINDINGS AND PURPOSE. As governor, | find that the
diverse transportation needs of the state would best be served by the
creation of a single department for the planning, study, development,
management and operation of integrated, inlermodal transportation
systems. The purpose of this department is to evaluate, p! n, design,
construct, manage, operate and maintain all state transportation mode*
and systems relying on analysis of the relative advantages of different
modes and systems and considering their social, economic, tad
environmental consequences.

Secs. 2— 7. Permanent laws. See Table of Disposition of Ads.



No. 39 Executive Orders of the Governor No. 39

Sec. 8. All litigation, hearings, investigations and other proceedings
pending under a law amended or repealed by this Order, or in connection
with functions transferred by this Order, continue in effect and may be

< . continued and completed notwithstanding a transfer or amendment or
Cjr mme repeal provided for in this Order. Certificates, orders, and regulations
E‘iml(’i‘r‘]« N issued or adopted under authority of a law amended or repealed by this
' Order remain in effect for the term issued, until revoked, vacated, or
otherwise modified under the provisions of this Order. All contracts,
rights, liabilities, and obligations create Aby or under a law amended or.
repealed by this Order, and in effect on the effective date of this Order,
remain in effect notwithstanding this Order’s taking effect. Records,
equipment, and other property of agencies of the state whose functions
are transferred under this Order shall be transferred commensurate

of with the provisions of this Order.

1UJ to [I>e»
fogHw\fIfZEz Sec. 9. (a) The Department of Transportation and Public Facilities is
vested with the duties and powers formerly held by the Department of
Public Works relating to planning, construction, maintenance and
operation of transportation facilities, including state ferries, airports
and water and harbor facilities, and for design and construction of
buildings, and appurtenant structures, and specifically including all
powers and duties formerly held by the Department of Public Works
- under AS 02, AS 30.05, AS 30.15, AS 35, AS 41.20 and AS 44.05.
V‘IVJT - (b)  The Departr.ient of Transportation and Public Facilities is vested
ICor- ym™- with the duties and powers formerly held by the Department of
Highways relating to planning, construction, maintenance and operation
of state transportation facilities including state highways, roads,
bridges, traffic signs and signals, the supervision and maintenance of
state automotive and mechanical equipment, the control of outdoor
advertising visible from state highways and all other duties and powers

AR

—_litutica of the Department of Highways, and specifically including powers and
1onier 0 * duties formerly held by the Department of Highways under AS 19, AS
28.01, AS 28.05, and AS 44.57.
_athAt ** Sec. 10. The commissioner of transportation and public facilities shall
ved by replace the commissioner of highways on the "I,!te Geographic Hoard,
velo?" .- the Alaska Toll Bridge Authority, and all other boards and commissions.
k‘ A e Sec. 11. All ot_her references in jchg Alaska _Statutes to the
t_on . Department of nghways or the commissioner of hlghwa_ys, or to the
- R Department of Public Works or the commissioner of public works, not
, offerx T expressly amended by or referred to in this Order shall be read as the
Department of Transportation and Public Facilities or the commissioner
of transportation and public facilities, respectively, in order to
I: 85" implement this Order.

Sec. 12. During Fiscal Year 1978, all appropriation items made .for
that fiscal year and prior years for the Department of Highways and

- 3r -
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So. 39 Executive Orders of the Governor

the Department of Public Works may, upon approval of the governor
be appropriately transferred to implement the purposes of this Onier

Sec. 13. Permanent law. See Table of Disposition of Acts.

r

Sec. 14. This Order takes effect July 1, 1977. 4**;%’%

Jay S. Hammond

Governor °*L..
State of Alaska *

B

* .
*ot *

o;r



R. E. Allen, Co.iuiissioner-rr. . > v *¥ " m - r. >1%e»”
Department of Administration A

.- November 3, 1977 77 .. 2~ T

Richard A. “Holden V. . :.fiSgotiated Contracts =J "
Deputy Corrniissloner mr>: **vV"t - Yo r~—C( K; /7 -vv>:
Department of. Transportation yf .. 7 "t
ang Public Foac i Juli-wmi e s f, 7o0 Ltal -'; B3
o ey v . 0t - ; f -
vk e WP AT A e AN e

The Cccmissionar of the Departments-Transportation and Publlc FaC|I|11es—

has statutory authority to contract, for profe55|onal services. < ,jJA
 '‘m'm 7. ¥ r fos wi-A' wk oo .

AS 35.05.040,"- The department "may (10) procure dlrectly materlals labor;

entering insglraf.c.f)ntractual agrjeenent.i."w "- e ee 2V -V -
-1 y V -
AS 44.43.030 *“The Commissioner may contract with a private engineering .
firm for design and engineering..services or surveys or\a negotiated <%in-e
basis after reasonable public notice-is given." % T~ , r
< . Tt tard,
This requirement has been .interpreted to mean a request For professional
services must be advertised to.Tnsure that adequate notice is provided.*
to interested parties. "Jhe department®s.selection procedure follows..” .
certain criteria. . Projects.using federal funds are required to follow-:. -
F.H.W.A: or F."AIA. guldalines..”.Selection for projects using state funds
follow an evaluation procedura.which utilizes a point system applied to
all proposals by a recommending_co;rrnittee with a minimum of three members.
It is obviously impossible-to remove all .suhjectivity. from any selection
procedure."- However," the use"of..a point system tends to minimize personal--*
prejudices.” When dealing with state funded projects, the departg<ntj<. "
currently requires the Submission of a.minimum of three names when the
probable contract amount will exceed $20,000...": . A \|4

The department®s contract forms are developed in conjunction with theu
Department of lav/. *»r. ... e aeo @

* ! .

The Department of Administration has a responsibility to insure that:
personal services contractors are not in fact employees within the
definition of the Internal Revenue Service. :You have also expressed--i;
concern that proposed v.mrk recei.ve adequate exposure within the professions
We believe that ($12 Depai-tmenfs procedures provide for such exposure.":.



. Allen Te.. Page 2 . - November 3, 1977

In the light of the above, we would propose to modify the process deline—
ated in your menx> of September .29, 1977. We propose the following:

1.";.- Requests for proposals for professional services for Department
e t mof Transportation and Public Facilities will be advertised.-.- e >

2- y Recommendations to the Commissioner will follow either Departmental

Vv" or superceding Federal, procedure. - - . e
-.r. ' e *"HEEE e
3y". Following Commissioner®s approval, your Authority to Enter Contract - "
Negotiations form wil.l be submitted to the Department of Administration, -
Y Division of Finance... .This form will list three fim:; v/hen the proposed
< :; contract will exceed $20,000. o< -

Following, submission of the Authority form, Department of Trans- /.
*J/j "importation®and Public .Facilities will proceed to negotiate the---r7 -

. «/» $3: contract with the successful proposer. Contracts will contain Vi |
fifvi-a clause which declares, the contract void should your Division "—fAT.1
\.JL. of Finance find that by Internal Revenue Service definition/." * .
."/v /. the contractor is, in.fact, a State employee. Given the nature

“53- Of our work, we are confident that the possibility of such a -
ruling is extremely remote. e = e _____. v . 1 om> - - /..
5..-“Division of Finance will return the Authority form after analysis. \ ¥:"
) Should your analysis reveal an Internal Revenue Service violation, -
.the contract will be .voided or negotiations terminated. 1 Y
“nly/ ! * e ...S. » . i\

We feel that the above ppocedure will adequately discharge your statutory
responsibility as well"as that of this department.



Richard A. Holden DAU; Novr ier jg, 197]

Deputy Commissions, me no.
Department of Transportation r
& liiblic >acilities uuniONiuo.

Commissioner B. B. Allen

Negotiated Contracts”
Dap/.:I.Uniont of Administration

My staff and | have reviewed your November 3, 1977 memo on
subject and find your recommendations acceptable.

Specifically:

1. Requests for proposals for professional services
for Department of Transportation and Public: Facilities will
be advertised- '

2. Recommendations to your Commissioner will follow
either Departmental or_superseding Federal procedure.

3. Following Commissioner % approval, an Authority .to,.-
Enter Contract Negotiations form will be submitted to the.
Department of Administration, Division of Finance. This

form will list three firms when the proposed contract will
exceed $20,000.

4. Following submission of the Authority form, Depart—
ment of Transportation.and Public Facilities will proceed to
negotiate the contract with the successful proposer. Contracts
will contain a clause which declares the contract void should
o\ur Division of Finance find that by Internal Revjnue Service
definition, the contractor 1is, in fact, a State employee.

5. Division of Finance w5.ll return the
after analysis. Should our analysis reveal an
Revenue Service violation, the contract \-;ill
negotiations terminated.

oc: Division of Finance
Division of General Services
& Supply

- 39 -
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

PART |
REQUEST

Bill/Resolution No. CS HB 546

Title An Act Relating to State Contract for Professional Services
DateMav 1Q.

Requested bv House State Affairs

FISCAL DETAIL
Agency Affected Department of Administration -

1981

Program Category AffectedCentralized Administration

BRU. Program, or Subprogram(s) Affected Accounting

(Note: If more than one budget component is affected, separate line-item amounts and funding for each

component in the analysis section.)
EXPENDITURES  (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY 35
100 PERSONAL SERVICES 88.3 95.4 103 111.7
200 TRAVEL 1.0 1.1 1.2 1.3
300 CONTRACTUAL 288.4 52.6 56.8 61.4
400 COMMODITIES 2.0 2.2 2.3 2.5
S00  EOUIPMF.NT 14.0
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.
TOTAL 393.7 151.3 163.3 176.4
FUNDINC, (Thousands of Dollars)
GENERAL. FUND 393.7 151.3 163.3 176.4
FEDERAL. FUNDS
OTHER (Specify Fund Source)
POSITIONS
FULL. TIME 3 3 3 3
PART TIME
TEMPORARY
I1l.  ANALYSIS (See Fiscal Note Preparation Instructions, Section Il1)
Contractual
Computer Program Development:
Register Development
Evaluation System/Fomi/Tracting System
Application Form
On-line Cap $160.0
Printing of Labels 4.0
Printing of Applications 1.0

(continued)

IV.DATE May 19. 1981 PREPARED BY Gcarqge-Xlgee
AGENCY Administration

Original: Legislative Finance PHONE 465-2250

cc: Budget and Management

Prime Sponsor (First Legislator Named)
Office of the Governor Keith Specking

33-001 (Rev. 12/30)

.FY 86

i’n
1.4
66.3
2.7

190.4

190.d



FISCAL NOTE

PART 11
REQUEST
Bill/Resolution No. CS HB 546
Title An Act Relating to State Contracts for Professional Services

Requested bv House State Affairs .Date Hav 19. 1981

FISCAL DETAIL

Agency Affected AIll Agencies.

Program Category Affected All

BRU. Program, or Subprogram(s) Affected All

(Note: If more than one budget componen: is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

Fy 81 FY 82 FY 83 FY 84 FY 35 ,FY 85

100 PERSONAL SFRVICES
MO0 TRAVEL
30Q CONTRACTUAI 856.0 941.6 1,035.8 11 f.4 1.253.4
400 COMMODITIES
Oo EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL 856.0 941.6 1,035.8 1,139.4 1,253.4

FUNDING  (Thousands of Dollars)

GENERAL FUND 856.0 941.6 1,035.8 1,139.4 1,253.4

FEDERAL FUNDS
OTHER (Snecifv Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instructions, Section IlI)
Advertisement $700,000
($50 per ad) x (3 ads) x (3 papers -- Juneau,
Anchorage, Fairbanks) x 2000 contracts
Less ($100,000 spent this year) + (Sole Source
Contracts - $100,000)

Letter of Intent and Postage 56,000
18C x 100 x 2000 = $36,000 postage
1€ x 100 X 2000 - $20,000 printing

RFP Printing and Mailing 100,000

EST based on multi-page RFP
$856,01)0"

IV. DATE Fay 19, 1981 .PREPARED BY George Elgee
AGENCY Department of Administration
Original:  Legislative Finance PHONE 465-2250 /oW
cc: Budget and Management
Prime Sponsor (First Legislator Named)
Office of the Governor Keith Specking
33-001 (Rev. 12/80)

aaad”"i8é&



Contractual

Procedures:
Training 1in procuring contracts and operating
within new regulations
Re-write of Existing Procedures
Administration Code Drafts
Administration Code Public Hearings

Advertising:
Professional Listing

Services associated with required positions --

phone, office space, computer terminal rental, etc.

$100.0

2.4

11.0
$288.4



mER=B

8B G

1B

rOSITION TITLE
Clerk Typist 111

TYPE OF POSITION STAFF MONTHS ] rp No. PCN No.
PFT 12 1
TYPE OF EXPENDITURE AMOUNT
PERSONAL OERVICES:
salary 1 ,433/mo. 17.196"
BENEFITS TT57T 2T 7T 5"
FICA TMTT 1,054
HEALTH INS. 150 X 2 TTW
TOTAL PERSONAL SERVICES (] 22.8
TRAVEL a
CONTRACTUAL 03 TITT
COMMODITIES 01 nrrr
EQUIPMENT m, T0
OTHER
TOTAL COST TT
CODE FUNDING SOURCE
fed rcpts. mu?_
GF MATCH. I
100 GEN. FUND 101 38.6
i-agisinL. KL
PGM RCPTS in."!
OTHER

agency Milinistration

13 REQUEST FOR NEW

RANGE/STEP BARG. UNIT. LOCATION

8B G Juneau
PRIORITY FORM 12 PAGE/LINE
JUSTIFICATION:

As sole administrative support to the Accountant IIl and
Accounting Clerk 11l this position will be responsible for
maintaining records central over all incoming correspondence.

A substantive knowledge of documents and clerical processes is
required to perform these duties independently. Procedures

and di.actions governing work are available in manuals which
mav require considerable interpretation or extensive search to
locate applicable guidelines. Accuracy is required, since

work 1is only occasionally checked, and errors may cause sig—
nificant disruption in the work cycle and are costly and time
consuming to correct. Independent operation of a magnetic tape
selectric typewriter and/or regular and significant use of a
composer system witli responsibility for final proofing of con—
tent, format, and layout may be involved, especially in the
preparation of reports of contiactor™s activity. Person-to-
person contacts will 1involve the exchange, collection, or
furnishing of non-routine and sensitive information requiring
interpretation during the preparation of Regulation and Pi
cedures for State agencies and the public.

progranm Cenl r.alizad Adiii.ill isxriitive- Smivlais

POSITION.

COMPONENT

FY 82

PRHIO. of REVISED

DATE



agency

01-1136(8/801

Administration

13 REQUEST FOR NEW
POSITION.

program

BRU

COMPONENT

Pngo___

RANGE/STEP BARG. UNIT. LOCATION
10B G Juneau
PRIORITY FORM 12 PAGE/LINE

-A

JUSTIFICATION:

Under general supervision performs the highest level of
clerical accounting maintenance duties involving responsi—
bility for the processing and maintenance of a variety of
financial and statistical documents, records, ledgers and
procedures, for a specialized accounts maintenance function.
This specialized function (Professional Services Contracts
Tracking System) requires the incumbent to perform the
following professional service contract related tasks:

1. Pre-audit a variety of expenditure and encumbrance
documents;

2. Maintain and adjust summary ledgers, and individual
accounts;

3. Determine liability for payments due the State (pre—

pare supporting documentation and billings for col—
lection or legal action);
4. Prepare expenditure reports derived from records of
accounts, projects, and funds;
Computes ratio of expenditures; and,
Apply statutory provisions, and rules and regu—
lations, in accomplishing work.

D o1

Centralized Administrative Services

FY 82

REVISED
ol. DATE



POSITION TITLE RANGE/STEP BARG. UNIT. LOCATION

Accountant |11 i 18A G Juneau
TYPE OF POSITION \jSTAFF MONTHS ! RP No. PCN No. PRIORITY FORM 12 PAGE/LINE
TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:

This position is needed so that full-time support can be given

PERSONAL SERVICES: to professional service contracts.

SALARY 2
CS for HB 546 requires the State to exercise a more aggressive
T3~~ -ole in the solicitation, negotiation, administration and
HEALTH INS. 150 X 12 evaluation of professional service contracts. The incumbent
TOTAL PERSONAL SERVICES of this position will be a contract specialist and a resource
TRAVEL person to other agencies.
CONTRACTUAL i . . i
COMMODITIES This position will be responsible for:
EQUIPMENT L. ) . ;
OTHER 1. Administering the Professional Service Contract
TOTAL COST Tracking System (iISCTS) — a new computer system.

2. Reviewing AINS and PSCS to determine compliance with
the provisions of AS 36.98 and regulations adopted
thereunder.

€833 FUNDING SOURCE 3. Preparing drafts of new materials and revisions of

sections of the State Administrative Manual and

FED RCPTS." 1HO? . .. . .
regulations pertaining to professional service

GF MATCH. 1U03

contracts.
CEN. FUND 11831 Coordinating the PSCTS with the Professional Services
JFS,IJSAB}DCEFJTSSL oo Contractors Register — another new computer system.
OTHER Advising the Commissioner of Admipistra_tion ad
CONTINUATION others_ in the Department of Admlnls_tratl_on on matters
_ Mom R f pertaining to professional contracting in general
ADDITipN oK and on specific problem areas.
Assisting agencies in their day-to-day activities
pertaining to the solicitation, negotiation, adminis-
tration and evaluation of professional service con-
tracts.
AGENCY Administration program Contralized-Jidniinistrnrive .Spr.vJcos-
BRU py 92
1 3 REQUEST FOR NEW COMPONENT
POSITJON. REVISED

DATE



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL MOTE

I. REQUEST
Bill/Resolution Ho. CS for House Dill 546 (Judiciary)
Title Relating to contracts for professional services
Requested by state Affairs---———————————mmmmmmm o Date— 4-05.-82

I1. FISCAL DETAIL
Agency Affected All
Prog Category Affected All
BRU, jram, Or Subprogram(s) Affected ail
(Note: |If more than one budget component is affected, separate line-item

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 Fy 83 FY 84 FY 85 FY 86 Fy 87

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL nn.n 756.D 816.5 RR1 -P 952.3 1nP 6
400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS.CLAIMS,ETC.

TOTAL 700.0 756.0 816.5 881.8 952.3 1,028.5

FUNDING (Thousands of Dollars)

GENERAL FUND 70U.0  756.0 816.5 .881.8 _952,3 1.028.5

FEDERAL FUNDS 0 n 0 0 0 n

OTHER (Specify Source) o n 0 0 0 0
POSITIONS

FULL TIME 0 0 0 0 0 0

PART TIME 0 0 a a n _ 0

TEMPORARY 0 0 0 0 0 0

111, ANAL". 31S (See Fiscal Note Preparation Instruction, Section IIl)

(550 per ad) x (3 ads) x (3 papers - Juneau, Anchorage, Fairbanks)
2,000 contracts less - ($100,000 spent in FY 81) less $100,000 for

Sole Source Contracts.
$700,000

This is not a request for funds. This analysis indicates the estmiated
fiscal impact which will have to be absorded by all State agencies.

Original: Legislative Finance PHONE /}65-250
cc: Budget and Management
Prime Sponsor (First Legislator Named)

33-0C1 (Rev. 12/81)

5/G409-15/1GSS



