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1) M e e t i n g s  w i t h  p r i n c i p a l  p u b l i c  i n t e r e s t  cro.ups a n d  

o r g a n i z a t i o n s .  M a n y  o f  t h e s e  o r g a n i z a t i o n s  a r e  

l i k e l y  u n d e r t a k i n g  t h e i r  c w n  r e v i e w .  I f  so, w e  w i l l  

a r r a n g e  t o  c o o r d i n a t e  o u r  p r o c e s s  w i t h  t h e i r s ,

2) E T A  r e g i o n a l  o f f i c e s  h a v e  b e e n  d i r e > \ z e d  t o  u n d e r t a k e  

m e e t i n g s  w i t h  p r i m e  s p o n s o r s  a n d  s e r v i c e  d e l i v e r e r s  

i n  t h e i r 1-* r e g i o n s ,  u s i n g  t h e  f r a m e w o r k  i n c l u d e d  i n  t h e  

p l a n .  T h r o u g h  t h i s  a p p r o a c h ,  a  b r o a d  c r o s s  s e c t i o n  o f  

p r o g r a m  o p e r a t o r s  c a n  p a r t i c i p a t e  i n  t h e  d i a l o g u e .

3) A r r a n g e m e n t s  a r e  b e i n g  u n d e r t a k e n  f o r  t h e  E T A  s p o n s o r e d  

C E T A  D i r e c t o r s  W o r k g r o u p  a n d  C 3 0  W o r k g r o u p  t o  m e e t

t o  d i s c u s s  t h e  i s s u e s  w i t h i n  t h e  f r a m e w o r k .  T h e  T a s k  

F o r c e  w i l l  a s s i s t  i n  t h e s e .

F o r  a l l  o f  t h e  a b o v e  m e n t i o n e d  m e e t i n g s ,  p r i n c i p a l  E T A  

o r  D e p a r t m e n t a l  o f f i c i a l s  m a y  a t t e n d ,  a n d  a l l  m e e t i n g s  

w i l l  b e  s u p p o r t e d  t h r o u g h  t h e  e f f o r t s  o f  t h e  T a s k  F o r c e .

C o n c l u s i o n

T h r o u g h  t h e s e  p r o c e d u r e s ,  w e  i n t e n d  t o  p r o v i d e  f o r  a s  

b r o a d  a n d  v i b r a n t  a  p u b l i c  d i a l o g u e  c n  t h e  i s s u e s  a s  

p o s s i b l e .  T h r o u g h  s u c h  a p r o c e s s  w e  c a n  d i s c e r n  t h e  

i d e a s ,  c o n c e r n s ,  a n d  r e c o m m e n d a t i o n s  o f  t h e s e  o r g a n i z a t i o n s  

a n d  t h e r e b y  e n h a n c e  o u r  d e l i b e r a t i o n s .  Q u e s t i o n s  o n  t h i s  

p r o c e s s  s h o u l d  b e  d i r e c t e d  t o  H u g h  D a v i e s ,  T a s k  F o r c e  

D i r e c t o r .

A t t a c h m e n t



P r i n c i o a l  L e a i s l a t i v e  I s s u e s

1) Wr.at s h o u l d  b e  t h e  p r i m a r y  o b j e c t i v e  o f  e m p l o y m e n t

a n d  t r a i n i n g  o r o c r a m s ? .

o  S h o u l d  t h e  o b j e c t i v e  b e  t o  i n c r e a s e  t h e  e m p l o y a b i l i t y  

o f  i n d i v i d u a l s  t h r o u g h  t r a i n i n g  a n d  s k i l l s  d e v e l o p m e n t ?

o  S h o u l d  t h e  o b j e c t i v e  b e  t o  i m p r o v e  j o b  s e a r c h  a s s i s t a n c e  

a n d  p l a c e m e n t  a c t i v i t i e s  f o r  t h e  u n e m p l o y e d ?

o  S h o u l d  t h e  - o b j e c t i v e  b e  d i r e c t e d  t o w a r d  e m p l o y e r s ?
• *

%

o  ,\re t h e r e  o t h e r  o b j e c t i v e s  o r  a c o m b i n a t i o n  o f  

o b j e c t i v e s  w h i c h  s h o u l d  b e  c o n s i d e r e d ?

o  S h o u l d  t h e  u n d e r l y i n g  o b j e c t i v e  b e  t o  r e d u c e  t h e  n a t i o n a l  

u n e m p l o y m e n t  r a t e ,  t h e  u n e m p l o y m e n t  r a t e  f o r  p a r t i c u l a r  

g r o u p s  ( i . e . ,  m i n o r i t y  y o u t h )  o r  s h o u l d  t h e  i m p a c t  n o t  

r e a l l y  b e  e x p e c t e d  t o  s i g n i f i c a n t l y  i m p a c t  g e n e r a l ,  l o c a l  

o r  s p e c i f i c  g r o u p  u n e m p l o y m e n t  r a t e s ?

2) W h a t  a r e t h e m o s t  e f f e c t i v e  p r o g r a m  d e s i g n s  o r  m o d e l s ?

o  W h a t  h a s  t h e  e x t e n s i v e  e x p e r i e n c e  a n d  r e s e a r c h  w i t h

e m p l o y m e n t  a n d  t r a i n i n g  p r o g r a m s  s h o w n  t o  w o r k  m o s t  

e f f e c t i v e l y ?

o  H a v e  t r a d i t i o n a l  e m p l o y m e n t  a n d  t r a i n i n g  p r o g r a m s  

b e e n  s u f f i c i e n t l y  c o s t  b e n e f i c i a l  t o  w a r r a n t  t h e i r  

c o n t i n u a t i o n ?

o  ' r e  t h e r e  a c t i v i t i e s ,  s t r a t e g i e s  o r  i t e m s  n o t  c u r r e n t l y  

a l l o w a b l e  u n d e r  C E T A  w h i c h  m i g h t  i m p r o v e  p r o g r a m  

p e r f o r m a n c e ?

o Is s e q u e n c i n g  o f  s e r v i c e s ,  o r  a  p a r t i c u l a r  s e r v i c e  

m i x ,  a m o r e  e f f e c t i v e  a p p r o a c h ?



o  I s  t h e r e  a n  o p t i m a l  l e n g t h  o f  p a r t i c i p a t i o n  o r  t r a i n i n g  f o r  

a n  i n d i v i d u a l  w h i c h  m a x i m i z e s  r a t e s  o f  p l a c e m e n t ,  w a g e  

i n c r e a s e s ,  and. c c s t  o f  p l a c e m e n t ?

W h a t  w o u l d  b e  t h e  m o s t  e f f e c t i v e  c e l i v a r y  m e c h a n i s r n V  

o  W h o  s h o u l d  d e l i v e r  e m p l o y m e n t  a n d  t r a i n i n g  p r o g r a m s ?  H o w  

s h o u l d  d e l i v e r e r s  h e  s e l e c t e d ?  S h o u l d  t h e r e  b e  a n y  

p r e s u m p t i v e  r o l e s  f o r  p a r t i c u l a r  g r o u p s ?  

o  S h o u l d  t h e r e  b e  a  b l o c k  g r a n t  m e c h a n i s m  w h i c h  g i v e s  

m a x i m u m  l o c a l  d i s c r e t i o n ?  

o  I s  i t  . d e s i r a b l e  t o  c r e a t e  m o r e  e f f e c t i v e  w a y s  t o  o p e r a t e  

p r o g r a m s  o r  s y s t e m s  t h r o u g h o u t  a  l a b o r  m a r k e t  a r e a ?  A r e  

t h e r e  b e t t e r  w a y s  t o  d o  t h i s  t h a n  c u r r e n t  c o n s o r t i u m  

p r o v i s i o n s ?

o  W h o  s h o u l d  m a n a g e  p r o g r a m s ?  W h o  s h o u l d  b e  a c c o u n t a b l e  

f o r  p e r f o r m a n c e ?  

o  W h a t  s h o u l d  t h e  r o l e  o f  t h e  g o v e r n o r  be'*

o  W h a t  s h o u l d  t h e  r o l e  o f  c o u n t y  a n d  l o c a l  g o v e r n m e n t s  b e ?

o  W h a t  s h o u l d  t h e  r o l e  o f  c o m m u n i t y - b a s e d  o r g a n i z a t i o n s  a n d

n o n - p r o f i t s  b e ?  

o  W h a t  a r e  t h e  p r o b l e m s -  wit-h t h e  c u r r e n t  s y s t e m ?  I s  t h e r e  

s u f f i c i e n t  c a p a c i t y  t j d e l i v e r  n e w  p r o g r a m  d e s i g n s ?  H a s  

t h e  s y s t e m  b e e n  p r e p a r e d  o r  c a n  i t  b e  p r e p a r e d  t o  d e l i v e r  

n e w  d e s i g n s ?

o  W h a t  s h o u l d  t h e  r o l e  o f  t h e  J o b  S e r v i c e  b e  i n  r e l a t i o n  to 

o t h e r  e m p l o y m e n t  a n d  t r a i n i n g  e f f o r t s ?  

o  I s  i t  d e s i r a b l e  t o  r e q u i r e  o r  p r o m o t e  g r e a t e r  c o o r d i n a t i o n  

w i t h  o t h e r  c o m m u n i t y  e m p  y m e n t  a n d  t r a i n i n g  i n s t i t u t i o n s  

CUT, v o c a t i o n a l  e d u c a t i o n ,  H A T  v o c a t i o n a l  r e h a b i l i t a t i o n ,

W I W  a n d  o t h e r s ) ?
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4) tT a r c e t i n c  - H o w  c a n  w e  a s s u r e _ t h e  m c s t  e f f e c t i v e  u s e  o f

s c a r c e  r e s o u r c e s ?
» ■ ■■ ■ - ■ —  —

W*. *
o  W h a t  is t h e  n a t u r e  a n d  d i m e n s i o n  o f  t h e  u n e m p l o y m e n t  

p r o b l e m ?

o  W h o  s h o u l d  b e  t a r g e t e d  f o r  p r o g r a m s ?  S h o u l d  i t  b e  t h e  

t r a d i t i o n a l  e c o n o m i c a l l y  d i s a d v a n t a g e d  l o n g - t e r m  

u n e m p l o y e d ?  O r  t h o s e  w h o  n e e d  o n l y  u p g r a d i n g  o r  r e t r a i n i n g ?  

o  H a v e  p a r t i c i p a n t  e l i g i b i l i t y  r e q u i r e m e n t s  a n d  t h e  f o r m u l a  

f u n d  d i s t r i b u t i o n  m e t h o d o l o g i e s  b e e n  e f f e c t i v e  in 

t a r g e t i n g  r e s o u r c e s ?  

o  D o e s  t h e r e  n e e d  t o  b e  a  m o r e  e f f e c t i v e  p r o c e s s  f o r  

a d d r e s s i n g  t h e  n e e d s  o f  s t r u c t u r a l  v e r s u s  c o u n t e r  

c y c l i c a l  u n e m p l o y m e n t ?  

o  A r e  t h e r e  m o r e  e f f e c t i v e  a p p r o a c h e s  w h i c h  c a n  b e  t a k e n  

t o  s e r v e  t h e  n e e d s  o f  r u r a l  a s  w e l l  a s  u r b a n  u n e m p l o y e d ?  

o  T o  w h a t  e x t e n t  s h o u l d  l o c a l  p r o g r a m  a n d  s e r v i c e  d e l i v e r y  

m e c h a n i s m s  b e  m a n d a t e d  i n  a  d e c e n t r a l i z e d  b l o c k  g r a n t  m o d e ?  

o  D o  p r o b l e m s  o f  d i f f e r e n t  g r o u p s  ( y o u  1, o l d e r  w o r k e r s ,  

d i s p l a c e d  h o m e m a k e r s ,  e t c . )  r e q u i r e  d i f f e r e n t  s t r a t e g i e s ?  

o  S h o u l d  p a r t i c u l a r  a t t e n t i o n  b e  g i v e n  t o  s p e c i a l  n e e d s  

g r o u p s  ( i . e . ,  h a n d i c a p p e d ,  o f f e n d e r s ,  v e t e r a n s ,  e t c . ) ?  

o  T s  a  b e t t e r  a p p r o a c h  n e e d e d  to c l e a r l y  d i f f e r e n t i a t e  b e t w e e n  

s e r v i c e  r e q u i r e m e n t s  f o r  p a r t i c u l a r  s p e c i a l  g r o u p s  a n d  

e q u i t a b l y  s e r v i n g  t h e  s i g n i f i c a n t  s e g m e n t s  ( r a c e ,  a g e ,  sex) 

o f  t h e  e l i g i b l e  p o p u l a t L o n ?
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o  H a s  e x p e r i e n c e  u n d e r  P S  IP i n d i c a t e d  t h a t  t h i s  a p p r o a c h  

s h o u l d  b e  e x t e n d e d  o r  e x p a n d e d ?
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'o S h o u l d  t h e  p r i v a t e  s e c t o r  m a n a g e ,  o p e r a t e ,  o r  o v e r s e e
I ** * - *

t h e  d e l i v e r y  o f  p r o g r a m s ?  ^

o  W h a t  c a n  b e  d o n e  t o  e n c o u r a g e  p r i v a t e  e m p l o y e r s  t o  

a c c e p t  e m p l o y m e n t  a n d  t r a i n i n g  o p e r a t o r s  a s  a 

p r i n c i p a l  t r a i n i n g  a n d  r e c r u i t m e n t  r e s o u r c e ?  

o  A r e  t a x  c r e d i t s  o r  v o u c h e r i n g  v i a b l e  a l t e r n a t i v e s  f o r  

a c c e s s  to. t h e  p r i v a t e  s e c t o r ?  

o  I s  p r i v a t e ' s e c t o r  j o b  s u b s i d i s a t i o n  a v i a b l e  a l t e r n a t i v e ?  

o  W h a t  s h o u l d  t h e  a p p r o a c h  b e  t o  f e d e r a l l y  s u p p o r t e d  i n c o m e  

g e n e r a t i n g  p r o j e c t s  w h i c h  a r e  e x p e c t e d  t o  b e c o m e  s e l f -  

s u s t a i n i n g  p r i v a t e  e n t e r p r i s e s ?

6) W h a t  s o r t o f i n t e r r e l a t i o n s h i p s a n d  c o o r d i n a t i o n  m e c h a n i s m s  

s h o u l d  b e  c o n s i d e r e d f o r  t h e  b r o a d e r  h u m a n  s e r v i c e s  c o m m u n i t y ?

o  W h a t  s h o u l d  t h e  r e l a t i o n s h i p  b e  w i t h  i n c o m e  m a i n t e n a n c e

a n d  f o o d  s t a m p  p r o g r a m s ?  A r e  i n c o m e  d i s r e g a r d  p r o v i s i o n s

s u f f i c i e n t ?  A r e  w o r k  r e q u i r e m e n t s  f o r  s u c h  p r o g r a m s

e f f e c t i v e l _  i n t e g r a t e d  w i t h  o t h e r  e m p l o y m e n t  a n d  t r a i n i n g

a c t i v i t y ?

o  W h a t  s h o u l d  t h e  r e l a t i o n s h i p  b e  t o  e c o n o m i c  d e v e l o p m e n t  

a c t i v i t i e s ,  e n t e r p r i s e  z o n e s ,  e n t r e p r e n e u r i a l  e f f o r t s ,  

o r  o t h e r  u r b a n  d e v e l o p m e n t  e f f o r t s ?  

o  H o w  e f f e d t i v e  h a v e  p l a n n i n g  a n d  a d v i s o r y  c o m m i t t e e s  b e e n  

i n  f a c i l i t a t i n g  c o o r d i n a t i o n  a m o n g  h u m a n  s e r v i c e  a n d  

e m p l o y m e n t  a n d  t r a i n i n g  a g e n c i e s ?

7) W h a t  s h o u l d  t h e  f e d e r a l  m a n a g e m e n t r e s p o n s i b i l i t y  b e ?

o  W h o  s h o u l d  b e  h e l d  a c c o u n t a b l e  f o r  p r o g r a m  p e r f o r m a n c e ?  

o  C a n  p e r f o r m a n c e  s t a n d a r d s  b e  e s t a b l i s h e d  t o  e q u i t a b l y  

l e v e r  i m p r o v e d  p e r f o r m a n c e ?



'o W h a t  a r e  a p p r o p r i a t e  m e a s u r e s  o f  p e r f o r m a n c e ? .  C o s t  p e r  

p l a c e m e n t ?  W a g e  l e v e l  i m p r o v e m e n t ?  J t h e r ?  

o  W h a t  s h o u l d  b e  t h e  n a t u r e  a n d  e x t e n t  o f  f e d e r a l  v e r s u s  

s t a t e  o r  l o c a l  m o n i t o r i n g ?  

o  W h a t  s h o u l d  b e  t h e  n a t u r e  a n d  e x t e n t  o f  f e d e r a l  r e p o r t i n g  

r e q u i r e m e n t s ?

o  A r e  t h e r e ' . o t h e r  m e t h o d s  f o r  o r o c r a n  i m o l e m e n t a t i o n  . • * -
to

w h i c h  m i g h t  s e r v e  t o  i m p r o v e  p e r f o r m a n c e ,  s u c h  a s  

p e r f o r m j a r . e e  c o n t r a c t i n g  o r  u s e  o f  i n t e r m e d i a r i e s ?

8) Yiho s h o u l d  p a y  f o r  e m p - p y n e n t  a n d  t r a i n i n g  a c t i v i t i e s  

a n d  jsor v i c e s ?

o  S h o u l d  t h i s  b e  l a r g e l y  a l o c a l  r e s p o n s i b i l i t y  t o  s u p p o r t ;

l i k e  e d u c a t i o n ?  

o  W o u l d  l o c a l  s u p p o r t  e n h a n c e  t h e  v i a b i l i t y  a n d  c r e d i b i l i t y  

o f  p r o g r a m s ?
/

o  C o u l d  t h e r e  b e  s u p p o r t  a r r a n g e m e n t s  s u c h  a s  a n  E S  t a x  

s y s t e m  o r  t h r o u g h  m a t c h i n g  r e q u i r e m e n t s  t h a t  w o u l d  e n ­

h a n c e  t h e  l o c a l  i n v e s t m e n t  a n d  s t a k e  i n  t h e  p r o g r a m ?

9) W h a t  c a n  b e  d o n e  t o  a l l e v i a t e J.oca l  d e l i v e r e r  p r o b l e m s ? 

o  M o w  c a n  t h e  s t a b i l i t y  o f  t h e  l o c a l  d e l i v e r y  s y s t e m  b e

i m p r o v e d ,  p a r t i c u l a r l y  i n  l i g h t  o f  s u b s t a n t i a l  s h i f t s  

i n  f u n d i n g  l e v e l s ,  p r o g r a m  d e s i g n s , a n d  a d m i n i s t r a t i v e  

r e s o u r c e s ?  H o w  c a n  t h e  s y s t e m  a t t r a c t  a n d  h o l d  g o o a

s t a f f ?  T s  f o r w a r d  o r  t w o  y e a r  f u n d i n g  a  s o l u t i o n ?

o  H o w  c a n  t h e  l i a b i l i t y  i s s u e  b e  r e s o l v e d ?

o  W h a t  s h o u l d  b e  t h e  a p p r o a c h  o n  w h e t h e r  p r o g r a m  p a r t i c i ­

p a n t s  s h o u l d  r e c e i v e  e q u a l  o r  c o m p a r a b l e  b e n e f i t s  a n d  

p a y ?



10) T-1»at a r e  t h e  e c o n o m i c s  o f  e m p l o y m e n t  a n a  t r a i n i n g

i . . v e s t n e n t s ?

o  E a v e  c u r r e n t  p r o g r a m s  s h o w n :

- r e d u c e d  l o c a l  u n e m p l o y m e n t ,

- r e d u c e d  D C  p a y o u t , .

-  r e d u c e d  w e l f a r e  p a y o u t ,

• -. i n c r e a s e d  l o c a l  a n d  n a t i o n a l  p r o d u c t i v i t y  a n d  

r e d u c e d  i n f l a t i o n ,

-  r e d u c e d  .-.crime, o r

- o t h e r  b e n e f i t s ,  q u a n t i f i a b l e  o r  n o t ?

o  W h a t  s h o u l d  b e  t h e  e c o n o m i c  o b j e c t i v e  o f  e m p l o y m e n t  

a n d  t r a i n i n g  p r o g r a m s ?



D E P A R T M E N T  O F  L A U O R
/ P. O. BOX 1149 

OFFICE OF THE COMMISSIONER ! JUNEAU. A LASK A 99811

Ph: 465-2700

r
I

07- DLH

June 17, 1981

The Honorable Ramona L. Barnes, Chairman 

House Judiciary Committee 

House of Representatives 

Pouch V
Juneau, AK 99811

Dear Representative Barnes:

Subject: Committee Substitute for Senate Bill No. 50

Attached is a c :.j of a federal directive (General Administrative 
Letter No. 21-81) regarding interpretation of P.L. 96-449, a bill 

amending the Federal--State Extended Unemployment Compensation Act of 
1970.

Because this bill created a conformity issue with states, it was neces­
sary to submit legislation to the State Legislature (CSSB No. 50). The 
attached directive relates to Page 3, Lire 29, of CS for SB He. 50. 

Although the federal law says "and" in that particular section, the U.S. 

Department of Labor has decided the legislative intent was "or" instead 
of "and."

We are submitting this to you for your review. The Department of Labor 
would prefer the wording of the Alaska statute to read '‘or" to be 

consistent with the intent of P.L. 96-449 and to simplify administration.

If you would like to discuss this change with me, please call me at the 
above telephone number.

Sincerely,

ouciy N m g n t
Legi slative Liaison

Enclosure

cc: Representative Terry Martin
Chairman, House Labor & Commerce Committee

Senator Bob Mulcahy

Chairman, Senate Labor & Commerce Committee
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i i d o i u n y jj.v-. ZU/ilo 

•
DATE

May 12*, 1981

j D I R E C T / V E  : G E N E R A L  A D M I N I S T R A T I O N  L E T T E R  N O . 21-81

•co;cry
t*-
<N*
or.
ru
«=£

i TO

I FROM
i
i

!
i SUBJECT 
iI
i
I

A L L  STA T E  EMPLOYMENT SECURITY AGENCIES

T .  J A M E S  W A L K E R  

A d m i p ^ h r a t o r

Admi)/i^?Vli>fe^TL a n d  M a n a g e m e n t

E x tended Benefits Program— P.L. 96-499, Amendment to 

the Federal-State Extended Unemployment Compensation 

A c t  of 1970

I

J

'• 1. P u r p o s e . To transmit instructions and procedures to bFSAs -for- . 

h an d l i n g  extended benefit claims.

2. R e f e r e n c e s . ,P.L. 96-499, Section 1024, UIPL 14-81, P.L. 96-364, 

UIPL 16-81, 20 CFR 615, Part V, ES M a n u a l , Sections 5720-5769.

3. B a c k g r o u n d . D u r i n g  the development of these procedures several 

.issues arose concerning the interpretation of the new EB provisions in 

Section 1024 of P.L. 96-499 which impact on the implementation of 

these provisionsi T h o s e  issues have noi; been settled and the resulting 

interpretations made are to the extent applicable, reflected in the 

p rocedures in this letter.

P r e v i o u s  issuanc- s (UIPL 14-81. and UIPL 14-81 Change 1) have provided 

Instructions as to the application of the provision in Section 202(a)

( 3 ) (D)(i) r equiring that an offer of work b e  in writing "and" b e  

listed with the St.*te employment service. Such instructions specified 

that this provision h e  interpreted as requiring both conditions to he 

satisf ied before , the denial is applied. H'-wever, upon further c o n­

sider a t i o n  and analysis of the statute, it h c s  been concluded that 

there is sufficient legal basis for carrying out the l e g i s l a t i v e  in­

tent that the word "and" b cons trued _as_H.ox.il. Accordingly, w e  now 

c o n s t r u e  this provision as "permitting a j o b  to be etcher offered in 

w r i t i n g  or be listed with the employment service.

Section 202(a)(4) whi c h  requires that disqualifications for voluntarily 

l e a v i n g  of* empToyment,’ dib’ch"arge:f o r ;-Vnisconduct~and r e f u s a l’ of suit- 

a b l e  wo r k  shall not be considered terminated except lay subsequent 

employment required by State law applies to intinl EB claims filed 

a f t e r  Mar c h  31, 1981, unless State l a w  provides that this disqualifi­

cation shall apply to all KB claims (initial and continued) filed 

a ft e r  March 31, 1981.

rescissions C-Xl'IDATION D A T E

May 31, 1982o isr  m nuriON
t V A

s
I



S i n c e  e n a c t m e n t  o f  t h e  S o c i a l  S e c u r i t y  A c t  o f  1 9 3 5  

(of w h i c h  t h e  U n e m p l o y m e n t  C o m p e n s a t i o n  A c t  w a s  a p a r t )  t h e  

f e d e r a l  a n d  s t a t e  g o v e r n m e n t s  h a v e  b e e n  p a r t n e r s  in the 

f i n a n c i n g  of s t a t e  u n e m p l o y m e n t  i n s u r a n c e  p r o g r a m s .  S i n c e  

i n c e p t i o n  of t h e  p r o g r a m ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  p a i d  

f o r  a d m i n i s t r a t i o n  o f  t h e  p r o g r a m  a n a  a l l o w e d  c e r t a i n  
c r e d i t s  a g a i n s t  t a x e s  i m p o s e d  b y  l a w  p r o v i d i n g  t h e  s t a t e s  

c o n f o r m  t o  f e d e r a l  l a w s  a n d  r e g u l a t i o n s .  T h i s  c a r r o t  a n d  

c u d g e l  r e l a t i o n s h i p  v i r t u a l l y  g u a r a n t e e s  c o n f o r m i t y  w i t h  

f e d e r a l  l a w s  a n d  r e g u l a t i o n s .

T h e  r e a s o n  w e  h a v e  S e n a t e  B i l l  50 b e f o r e  us t o d a y  

is t o  b r i n g  s t a t e  l a w  i n t o  c o n f o r m i t y  w i t h  c e r t a i n  c h a n g e s  

m a d e  in u n e m p l o y m e n t  c o m p e n s a t i o n  l a w  d u r i n g  t h e  c l o s i n g  

h o u r s  o f  t h e  l a s t  s e s s i o n  o f  C o n g r e s s ,  T h i s  l e g i s l a t u r e  h a d  

n o t h i n g  to d o  w i t h  t h e  e n a c t m e n t  o f  t h e s e  c h a n g e s ,  b u t  l i k e  

t h e m  o r  n o t ,  t h e r e  is l i t t l e  t h a t  t h i s  l e g i s l a t u r e  c a n  d o  

a b o u t  t h e m  if A l a s k a  w i s h e s  to r e t a i n  tax c r e d i t s  a n d  the 

a d m i n i s t r a t i v e  e x p e n s e  n o w  a l l o w e d .

W h a t  if A l a s k a  d o e s  n o t  c o n f o r m ?  E m p l o y e r s  c o u l d  

l o s e  t h e  f e d e r a l  u n e m p l o y m e n t  ta/> c r e d i t  a n d  w o u l d  t h e n  p a y  

t h e  f u l l  3 . 4 %  F U T A  t a x  a n d  t h e  s t a t e  c o u l d  a l s o  l o s e  its 

s h a r e  o f  a d m i n i s t r a t i v e  f u n d s .  F u n d s  f r o m  t h e  3 . 4 %  F U T A  t a x  

a r e  u s e d  to p a y  e x t e n d e d  b e n e f i t s  to c l a i m a n t s  w h o  h a v e  

e x h a u s t e d  t h e i r  s t a t e  b e n e f i t s .  A t  t h e  p r e s e n t  t i m e ,  A l a s k a  
e m p l o y e r s '  F U T A  c r e d i t  is 2.7 % .  A l a s k a  e m p l o y e r s  n o w  p a y  

0 . 7 %  o n  a t a x  b a s e  of $ 6 , 0 0 0  or $42. If A l a s k a  d o e s  n o t  

c o n f o r m ,  A l a s k a  e m p l o y e r s  a r e  l i a b l e  for t h e  f u l l  t a x  of 
3.4?- o f  $ 6 , 0 0 0  or A l a s k a  e m p l o y e r s  a r e  l i a b l e  f o r  t h e  f u l l  

tax of 3 . 4 % '  of $ 6 , 0 0 0  or $ 2 0 4 .  T h u s  e m p l o y e r s  w o u l d  be 

p a y i n g  $ 1 6 2  m o r e  i n t o  t h e  W a s h i n g t o n  m a w  w h i l e  e m p l o y e r s  in 

o t h e r  s t a t e s  s i m i l a r l y  s i t u a t e d  w o u l d  be p a y i n g  o n l y  $42. 

W e  a r e  i n f o r m e d  by t h e  D i v i s i o n  t h a t  t h e  t o t a l  e s t i m a t e d  

c o s  . t o  e m p l o y e r s  by l o s s  of t h e  F U T A  t a x  c r e d i t  w o u l d  b e  

$ 3 0  m i l l i o n  in 1 9 8 1 .  S i m i l a r l y ,  if the. s t a t e  w i s h e d  t o  
c o n t i n u e  an u n e m p l o y m e n t  i n s u r a n c e  p r o g r a m ,  t h e  E m p l o y m e n t  

S e c u r i t y  D i v i s i o n  w o u l d  b e  r e q u i r e d  t o  r e q u e s t  t h i s  

l e g i s l a t u r e  for an a p p r o p r i a t i o n  of $ 1 7  m i l l i o n .



A M E N D M E N T

O f f e r e d  i n  t h e  H O U S E  B y  H a y e s

T O :  C S S B  5 0 ( L & C )

P a g e  5, a f t e r  l i n e  2 5 :

A d d  t h e  f o l l o w i n g  n e w  m a t e r i a l :

*  S e c .  6. A S  2 3 . 2 0 . 1 6 5 ( e )  i s  a m e n d e d  t o  r e a d :

( e )  A n  e m p l o y e r  s h a l l  m a i n t a i n  a  r e c o r d  o f  t h e  a m o u n t  d e d u c t e d  

f r o m  t h e  w a g e s  o f  e a c h  e m p l o y e e  a n d  s h a l l  f u r n i s h  a  s t a t e m e n t  o f  t h e  

d e d u c t i o n s  t o  e a c h  e m p l o y e e  a t  t h e  t i m e s  a n d  i n  t h e  m a n n e r  t h e  d e p a r t ­

m e n t  p r e s c r i b e s  b y  r e g u l a t i o n .  N o  d e d u c t i o n  m a y  b e  m a d e  f r o m  t h o s e  

w a g e s  p a i d  t o  a n  e m p l o y e e  d u r i n g  & c a l e n d a r  y e a r  w h i c h  a r e  i n  e x c e s s  

o f  t h e  w a g e s  s u b j e c t  t o  c o n t r i b u t i o n s  u n d e r  A S  2 3 . 2 0 . 1 7 5 .  I i  a n  

e m p l o y e e  i n  t h e  e m p l o y  o f  t w o  o r  m o r e  e m p l o y e r s  e a r n s  w a g e s  i n  o n e  

c a l e n d a r  y e a r  t o t a l i n g  m o r e  t h a n  t h e  w a g e s  s u b j e c t  t o  c o n t r i b u t i o n s  

o r  i f  a n  e m p l o y e r  t h r o u g h  e r r o r  m a k e s  a  d e d u c t i o n  a n d  e r r o n e o u s l y  p a y s  

c o n t r i b u t i o n s  o r  i n t e r e s t  o n  w a g e s  o f  a n  e m p l o y e e  i n  e x c e s s  o f  t h e  

w a g e s  s u b j e c t  t o  c o n t r i b u t i o n s  d u r i n g  a c a l e n d a r  y e a r ,  t h e  a m o u n t  o f  

d e d u c t i o n s  i n  e x c e s s  o f  t h o s e  r e q u i r e d  b y  t h i s  c h a p t e r  [ E R R O N E O U S L Y  

P A I D ]  m a y  b e  r e q u e s t e d  b y  t h e  e m p l o y e e .  E m p l o y e e  d e d u c t i o n s  i n  e x c e s s  

o f  t h e  w a g e s  s u b j e c t  t o  c o n t r i b u t i o n s  s h a l l  b e  r e f u n d e d  t o  t h e  e m p l o y e e  

b y  t h e  d e p a r t m e n t  u p o n  a p p l i c a t i o n  f o r  t h e m  i n  a c c o r d a n c e  w i t h  r e g u l a ­

t i o n s  a d o p t e d  b y  t h e  d e p a r t m e n t .  A p p l i c a t i o n  m u s t  b e  m a d e  d u r i n g  t h e  

c a l e n d a r  y e a r  a f t e r  t h e  c a l e n d a r  y e a r  i n  w h i c h  t h e  d e d u c t i o n s  a r e  

m a d e .



* S e c .  7 .  S e c t i o n  6 o f  t h i s  A c t  i s  r e t r o a c t i v e  t o  J a n u a r y  1 ,  1 9 8 1 .

P a g e  5, l i n e  2 6 :

C h a n g e  " S e c .  6 "  t o  " S e c .  8 "



THE LEGISLATURE OF THE IfWE LEGISLATURE OF THE STATE OF ALASKAA T E  <

T W E L F T H  L E G I S L A T U R E  

F I S C A L  N O T E

flHM HFf

R E Q U E S T

Bill/Resolution Nc. Rouse CS for CS for Senate Bill Nn. 50 (Rules) 
Title  "^7\n Act relating to unemployment insurance. . . .

Requested by. Ho u se o F K e p  resent a fives' Da te  6 7 T 9 7 B T

II. F I S C A L  D E T A I L

Agency Affected Labor_______________________________________      _________

Program Category Affected Social Services______________________________________________________

B R U ,  Program, or Subprogram(s) AffeetedLnplovment Security______________________________ _____

(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

F Y  8 1 F Y  82 F Y  8 3 F Y  84 F Y  85 F Y  86

100 P E R S O N A L  S E R V I C E S 48.1 51.9 56.1 60.6 “ ~ 6574 *

200 T R A V E L 0 0 0 0 ■ D....

300 ( o n ii \< m i 19.4 10.2 11.0 IT. 8 T 2 7 8

400 C O M M O D I T I E S _____________ l.C 1.1 1.2 1.3 r.T~"

?00 E Q U I P M E N T .. . ... . 2.0 0 0 0 0

600 L A N D  &  S T R U C T U R E S

70l .G R A N T  S, Cl,.AIMS, FTC, .

T O T A L
70.5 63.2 68. 3 73.7 79.6

F U N D I N G  (Thousands of Dollars)

G E N E R A L  F U N D  .......... .. 70.5 .. 63,2 68,3 73.7 79.6
F E D E R A L  F U N D S

O T H E R  (Specify Fund Source)

P O S I T I O N S

F U L L  T I M E -- 2 . 0 2.0 .. 2.0 2.0 . . .  2.0 .

P A R  T T I M E

T E M P O R / R Y

I’L A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)

Employee refunds are provided by AS 23.20.165(e) but not recognized by federal standards; 
therefore federal funding for this function is not provided. These positions will sup­

plement the er'sting staff in Account & Contributions. They will be responsible for 

accepting and processing of applications for refunds as well as issuance of refund checks 

when appropriate.

It is anticipated that approximately 3.000 claimants will be eligible for a refund for 

calendar year 1981.

In F ‘ '82, g i t ’1 time cost for writing, testing, and implementation of data processing 

proc/ams to process refunds. New I'! System doe: not include this program.

Note: Assumes an 8% inflationary increase per year.

IV. D A T E  6/ 2 (y 81 __________ P R E P A R E D  r y  ,dohn E. P o s t , Director. Admin. Svcs.________

A G E N C Y  ^  L a b o r ______________________________________________
Original: Legislative Finance P H O N E _________ 4 6 5-2720_____________

cc: Budget and Management
Prime Sponsor (First Legislator Named)

33-001 (Rev. 1 2 / 8  0)



1.

Position Title ' 

Accounting Clerk II

Range/StepjBarg. U n i t ] Location 

9B i G 1 Juneau Gov.

Approv. Di sapp

2.
Type of Position Staff Months RP No. 
PFT ; 12

PCN No. Priority • jForm 12 page/line

Leg.

3. Type of Expenditure Amount

Employee refunds are provided by AS 23.20.165(e) but rot 

recognized by federal standards; therefore federal fund­
ing for this function is not provided. This position 

will supplement the existing staff in Account & C o ntri­

butions. It will be responsible for accepting and p r o­

cessing of applications for refunds as well as issuance 

of refund checks when appropriate.

1 2 3

4.

Personal Services: 

Salary $1521 x 12 18,252

24,068

5. Benefits 15.87% 2,897
b. U C A  b.13% ' 1,119

7. Health I ns. #150 x 12 1,800

8. Total Personal Services 01

9. Travel 02 -0-

10. Contractual 03 4,700

11. Commodities 04 500

12. Equipment 05 1,000

13. Other
14. Total Cost 30,268

CODE f u n d i n g  s o u r c e

15, FED RECPT. 1002 '

16. GF MATCH. 1003

17.

18.

GEN. FUND 1004 30,268

1-A RCPTS. 1005

19. PGM RCPTS 1028

20. OTHER

21. CONTINUATION •
22. ADDITION • •

4A KEY NUMBER COLUMN NO.

AGENCY Laboi PROGRAM Social Services

i 13 REQUEST FOR N E W  

POSITION.

BRU Employment Security Division 

COMPONENT_Unemployii.Ciit Insurance

REVISED

DATE

PAGE 1 OF ft 9 —  ^  ( €M



1.

Position Title 

Accounting Clerk II

Range/Step

9B

Barg

G

Unit Location | 

Juneau Gov.

Approv. Oi sapp.

2.
Type of Position 
PFT

Staff Months 
12

RP No. PCN No. Priority Form L2 page/1ine 1
Leg.

15.

T57
T O D T

17.

18.

T 9 T

FUNDING SO'JRCr 
FHTRiTcTT.

i z r m r c x r  

g e c  
i

T O O  2 

T O O T
T u n 'd lTTOT

-A
p TI

RCPTS.

TTCpT s”

100b
T 0 2 T

UTFOT
r o i r r r i T O T m n

ADDITION

1
3. Type of Expenditure Amount

1 2 3

4.

Personal Services: 

Salary $1521 x 12 18,252

24,06°.

5. Benefits 15.87% 2,897
6. U C A  b . 13% i , l i 9
7. Health Ins. #150 x 12 1,800

8. Total Personal Services 01

5. Travel 02 -0-

10. Contractual 03 4,700

11. Commodities 04 500

12. Equipment 05 1,000

13. Other
14. * Total Cost 30,268

”307268”

AA KEY NUMBER

FOR BftM.U$E ONLY 

COLUMN NO.

Employee refunds are provided by AS 23.20.165(e) but not 
recognized by federal standards; therefore federal fund­
ing for this function is not provided. This position 

will supplement the existing s*aff in Account & Contri­

butions. It will be responsible for accepting and pro­
cessing of applications for refunds as well as issuance 

of refund checks when appropriate.

AGENCY Labor

13 REQUEST FOR N E W  

POSITION.
. .  i

PROGRAM Social Services

RRU Employment Securit.y Division 

COMPONENT Unemployment Insurance

REVISED

DATE

PAGE 1
< * - £ 1 8 2  

1 ---------





COMMITTEE REPORT 

HOUSE

F U R T H E R

5 / 5 / 8 1

(7 )

Mr. S p e a k e r :

T h e  C o m m i t t e e  on J U D I C I A R Y

D a t e :

has had S B  7 7

" A n  A c t  r e l a t i n g  t o  c o m m e r c i a l  t r a n s a c t i o n s ;  a n d  p r o v i d i n g  f o r  a n  

e f f e c t i v e  d a t e .  ..

I

/

u n d e r  c o n s i d e r a t i o n  a n d  r e p o r t s  i t  b a c k  a s  f o l l o w s :

[ ] do p a s ?  [ ] do n o t  pa s s

[ ] do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

[ ] r e p l a c e  w i t h  CS fo>* _____________________________________

a n d  r e c o m m e n d s

[ ] s a m e  t i t l e

f ] n e w  t i t l e

[ ] A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "

Cdlucdi
[ v - T  r e p o r t s  it b a c k  w i the-trt- r e c o m m e n d a t i  on 5

[ ]

ME 

DOV P A S S

r e f e r r e d  to thl 

S : £ N L H G

H 60 (Rev. 3/81)

[ ] N e w  F i s c a l  N o t e

C o m m i  t t e e

M E M B E R S  H A V I N G  

‘H E R  R E C O M M E N D A T I O N S :

-  Ajo /lc c _

— / l 4 >

r £ L ^ L  -



H O M E  A D D R E S S

P.O. BOX 246 
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F e b r u a r y  16, 19 8 1

T h e  H o n o r a b l e  J a l m a r  K e r t t u l a  

P r e s i d e n t  o f  t h e  S e n a t e

R e f e r e n c e :  S B  77 " A n  A c t  r e l a t i n g  to C o m m e r c i a l  t r a n s a c t i o n - ;

a n d  p r o v i d i n g  for an e f f e c t i v e  d a t e . "

'Jear Mr. P r e s i d e n t :

T h e  a b o v e  b i l l  w a s  r e f e r r e d  to L a b o r  a n d  C o m m e r c e  C o m m i t t e e '  on 
J a n u a r y  14, 1 9 8 1  w i t h  the J u d i c i a l  C o m m i t t e e  d e s i g n a t e d  as a 

s e c o n d  r e f e r r a l .

T h i s  l e g i s l a t i o n  d e a l s  w i t h  p r o p o s e d  a m e n d m e n t s  a n d  c h a n g e s  in 
t h e  U n i f o r m  C o m m e r c i a l  C o d e .  T h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
w e r e  a s s u r e d  b y  t h e  C o d e  R e v i s i o n  C o m m i s s i o n  t h a t  t h e  m o d i f i c a ­
t i o n s  in t h i s  b i l l  w e r e  e n d o r s e d  by t h e  U n i f o r m  C o m m i s s i o n e r s .  

T h e y  a r e  t e c h n i c a l  c l e a n  u p  l a n g u a g e .

T h e  r e f e r r a l  to t h i s  C o m m i t t e e  w a s  p r o p e r ,  b u t  it is t h e  c o n ­
s e n s u s  o f  t h e  C o m m i t t e e  t h a t  t h i s  b i l l  s h o u l d  be m o v e d  to the 
J u d i c i a r y  C o m m i t t e e  w i t h o u t  r e c o m m e n d a t i o n ,  as t h e  b i l l  c o n ­

t a i n s  m a n y  l e g a l  r a m i f i c a t i o n s .

R e s p e c t f u l l y ,
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D A T E : J a n u a r y  9, 1 9 8 1

R E : A r t i c l e s  8  a n d  9 o f  t h e  U n i f o r m

C o m m e r c i a l  C o d e

P u r s u a n t  t o  t h e  a u t h o r i t y  i n  A S  2 4 . 2 0 . 0 7 5 ( c ) ,  o n

D e c e m b e r  5, 1 9 7 8  t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  t r a n s m i t t e d  

t o  t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  a  d r a f t  b i l l  t h a t  b e c a m e  S B  5 5  

i n  t h e  E l e v e n t h  L e g i s l a t u r e .  I t  w a s  n o t  e n a c t e d .  H a d  i t  b e e n  

e n a c t e d ,  t h e  b i l l  w o u l d  h a v e  a m e n d e d  A r t i c l e s  8 a n d  9 o f  A l a s k a ' s  

U n i f o r m  C o m m e r c i a l  C o d e  ( U C C )  t o  i n c l u d e  u n i f o r m  a m e n d m e n t s  

a d o p t e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n s  o n  U n i f o r m  

S t a t e  L a w s .

T h e  b i l l  i s  b e i n g  r e s u b m i t t e d  w i t h  t h e  r e q u e s t  t h a t  i t  

b e  i n t r o d u c e d  f o r  c o n s i d e r a t i o n  b y  t h e  T w e l f t h  L e g i s l a t u r e .

O n e  r e a s o n  f o r  f o r m i n g  a  c o d e  r e v i s i o n  c o m m i s s i o n  w a s  

f o r  s t u d y  o f  a n d  r e c o m m e n d a t i o n s  o n  u n i f o r m  s t a t e  l a w s .  I t  w a s  

r e c o g n i z e d  t h a t  f u t u r e  p r o b l e m s  c a n  b e  a v o i d e d  i f  u n i f o r m  l e g i s ­

l a t i o n  i s  c a r e f u l l y  c o n s i d e r e d  b y  a  b o d y  t h a t  h a s  t i m e  a n d  e x p e r ­

t i s e  t o  d e v o t e  t o  i t  a n d  c a n  g i v e  t h e  l e g i s l a t u r e  i n f o r m e d  r e c o m ­

m e n d a t i o n s  a b o u t  i t .

T h i s  b i l l  d e a l s  w i t h  i n v e s t m e n t  s e c u r i t i e s  ( A r t i c l e  8) 

a n d  s e c u r e d  t r a n s a c t i o n s  ( A r t i c l e  9 ) ,  a r e a s  o f  c o m m e r c i a l  l a w  

w h e r e  u n i f o r m i t y  a m o n g  t h e  s t a t e s  i s  p a r t i c u l a r l y  i m p o r t a n t .  T h e  

m e r i t s  o f  t h e  a m e n d m e n t s  a n d  t h e  g o a l  o f  c o n t i n u e d  u n i f o r m i t y  a m o n g  

t h e  s t a t e s  w a r r a n t s  r e i n t r o d u c t i o n  o f  t h e  b i l l .

A n  a n a l y s i s  o f  t h e s e  u n i f o r m  a m e n d m e n t s  p r e p a r e d  b y  

K e n n e t h  E .  V a s s a r  o f  t h e  s t a f f  o f  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  

i s  a l s o  e n c l o s e d .  I t  r e m a i n s  e q u a l l y  a s  p e r t i n e n t  a s  i t  w a s



w h e n  i t  w a s  p r e p a r e d  a t  t h e  t i m e  t h e  c o m m i s s i o n  w a s  s t u d y i n g  

t h e  a m e n d m e n t s .

J W A : d r :c h w

c c :  H o n .  J a y  S .  H a m m o n d ,  G o v e r n o r

H o n .  J a y  A .  R a b i n o w i t z ,  C h i e f  J u s t i c e  

M y r t o n  R .  C h a r n e y ,  E : : e c u t i v e  D i r e c t o r  

L e g i s l a t i v e  A f f a i r s  A g e n c y

A t t a c h m e n t s
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S U B J E C T : 

TO:

FROM:

Th i s  m e m o r a n d u m  w i l l  e x p l a i n  p o i n t s  o f  d i f f e r e n c e  b e t w e e n  A r t i c l e  9 of 

the U n i f o r m  C o m m e r c i a l  Code (UCC) a n d  AS 4 5 . 0 5 . 6 9 0  - 45.0 5 . 7 9 4.

U C C  A r t i c l e  9 a n d  AS 4 5 . 0 5 . 6 9 0  - 4 5 . 0 5 . 7 9 4  r e l a t e  to s e c u r e d  transactions. 

A r t i c l e  9 h a s  b e e n  s u b s t a n t i a l l y  r e v i s e d  in r e c e n t  years; the A l a s k a  law 

has n o t  b e e n  r e v i s e d  to c o n f o r m  w i t h  c h a n g e s  in the U C C  version. The 

r e s u l t  is a l arge n u m b e r  of d i s c r e p a n c i e s  b e t w e e n  the two v e r s i o n s;  this 

d i s c u s s i o n  w i l l  f o l l o w  the A l a s k a  law in n u m e r i c a l  sequence.

1. AS 4 5 . 0 5 . 6 9 2

AS 4 5 . 0 5 . 6 9 2  r e l a t e s  to the p o l i c y  an d  s c o p e  o f  t his a r t i c l e  of AS 45.05. 

..3 45 . 0 5 .692(a) pro v i d e s :

(a) E x c e p t  as o t h e r w i s e  p r o v i d e d  in sec. 694 of this c h a p t e r  on 

m u l t i p l e  s t a t e  t r a n s a c t i o n s  an d  in sec. 696 o f  this c h a p \ e r  on 

e x c l u d e d  t r a n s ac t i o n s ,  secs. 69 0  - 794 o f  this c h a p t e r  apply, as 

far as c o n c e r n s  p e r s o n a l  p r o p e r t y  and f i x t u r e s  in the j u r i s d i c t i o n  

o f  the state,

(1) t o  a t r a n s a c t i o n  (regardless of its form) w h i c h  is i n t ended 

t o  create a s e c u r i t y  i n t e r e s t  in p e r s o n a l  p r o p e r t y  o r  f i x tures 

i n c l u d i n g  goods, d o c u m e nt s ,  i n s t r u m e n t s ,  g e n e r a l  intangibles, 

c h a t t e l  paper, a c c ounts, or c o n t r a c t  rights; and

(2) to a sal e  of a c counts, c o n t r a c t  richts, o r  c h a t t e l  paper. 

U C C  sec. 9 -102 c o n t a i n s  the same p r o v i s i o n s ,  e x c e p t  tha t  it:

U n i f o r m  C o m m e r c i a l  C o d e  - A r t i c l e  9

A l a s k a  Code R e v i s i o n  C o m m i s s i o n

K e n n e t h  E. V a s s a r  

L e g i s l a t i v e  C o u n s e l

#
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(1) d e l e t e s  "in sec. 694 of thi s  c h a p t e r  o n  m u l t i p l e  s t a t e  t r a n s­

act i o n s "  f o l l o w i n g  "Exc e p t  as o t h e r w i s e  p r o v i de d " ;

(2) d e l e t e s  "so far as c o n c e r n s  a n y  p e r s o n a l  p r o p e r t y  a n d  f i x t u re s  

in *' ■ ju r i s d i c t i o n  of th e  state" f o l l o w i n g  "this c h a p t e r  apply;"

U .  d e l e t e s  the r e f e r e n c e  to " c o n tr a c t  r i g h t s "  in p a r a g r a p h s  (1) 

a n d  (2).

T h e  r e a s o n  f or  the f i r s t  two d e l e t i o n s  is the f e e l i n g  on the p a r t  o f  the 

C o m m i s s i o n e r s  on U n i f o r m  S t a t e  Laws tha t  this a r t i c l e  o f  the U C C  should 

be d e d i c a t e d  to s e c u r e d  t r a n s a c t i o n s  an d  that g e n e r a l  q u e s t i o n s  of 

c o n f l i c t s  of laws s h o u l d  . l eft to A r t i c l e  1 o f  the code.

T h e  r e f e r e n c e s  to " c o n t r a c t  righ ts "  w e r e  d e l e t e d  as i: e c e s s a r y  and

confu s in g .  T h i s  t e r m  ha s  b e e n  d e l e t e d  fro m  all s e c t i o n s  of U C C  A r t i c l e  9. 

P r i o r  to 1972, the U C C d i s t i n g u i s h e d  a " c o n t r a c t  right" f rom a n  "account" 

in terms of w h e t h e r  the r i g h t  to p a y m e n t  ha d  ma t u r e d .  If the r i g h t to 

p a y m e n t  u n d e r a c o n t r a c t  had no t  ye t  b e e n  e a r n e d  b y  p e r f o r m a n c e  by the 

cre d i t o r,  the n it w a s  a "con t r a c t  righ t. "  If the r ight to p a y m e n t  ha d  

ma t u r e d ,  then it w a s  an "account." U n d e r  the r e v i s e d  versi o n,  it is 

i r r e l e v a n t  w h e t h e r  the r i g h t  to pa y m e n t  has b e e n  ea r n e d  b y  per f o r m a nc e .

An a c c o u n t  is d e f i n e d  in UC C  sec. 9 -1 0 6  as

a n y  r i g h t  to p a y m e n t  for g oods sold or leased o r  for s e rv i c e s  

r e n d e r e d  w h i c h  is n o t  e v i d e n c e d  by a n  i n s t r u m e n t  or c h a t t e l  paper, 

w h e t h e r  or n o t  it ha s  be e n  e a r n e d  b y  p er f o rmance.

2. AS 4 5 . 05.694

A s  45 . 05 . 6 9 4  e s t a b l i s h e s  r ules for the c h o i c e  o f  lav/ w h e r e  accounts, 

c o n t r a c t  rights, g e n e r a l  i nt a n gibles, an d  e q u i p m e n t  re l a t e to a n o t h e r  

ju r i sdiction. The U C C  c o u n te r p a r t ,  9-103, has been c o m p l e t e l y  revised 

in a c c o r d  w i t h  the s e n t i m en t  e x p r e s s e d  by the first two d e l e t i o n s  in 9- 

102. The  s e c t i o n  n o w  c o n c e r n s  its e l f  e x c l u s i v e l y  w i t h  p e r f e c t i o n  of 

s e c u r i t y  i n t e r e st s  and the e f f e c t  o f  p e r f e c t i o n  or n o n - pe r f e c t i o n.  It 

e s t a b l i s h e s  the b as i c  r u l e  that the c o n t r o l l i n g  law, as to p e r f e c t i o n  of 

the s e c u r i t y  int e r e s t s  a n d the e f f e c t  o f  p e r f e c t i o n ,  is the l a w  of the 

j u r i s d i c t i o n  w h e r e  the c o l l a t e r a l  is w h e n  the last event o c c u r s  on w h i c h  

is b a s e d  the a s s e r t i o n  that th e  s e c u r i t y  i n t er e s t  is pt Jectcd or 

u n p e rf e c t e d .  T h e r e  are c e r t a i n  e x c e p t i o n s  to the rule w h i c h  a r e  listed.

3. AS 4 5 . 0 5 . 6 9 6

AS 4 5 . 0 5 . 6 9 6  e x c l u d e s  c e r t a i n  t r a n s a c t i o n s  from c o ve r a g e  u n d e r  Arti c l e 9. 

Its c o u n te r p a r t ,  U C C  sec. 9-104, c o n t a i n s  s i m i l a r  provis i o n s;  however,
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t h e r e  ar e  n o t e w o r t h y  dif f e re n c e s .  S e c t i o n  696(5) p r o v i d e s  t h a t  the 

c h a p t e r  d o e s  n o t  a p p l y  to an e q u i p m e n t  tr u s t  c o v e r i n g  r a i l w a y  r o l l i n g  

stock. U C C  sec. 9-104 d e l e t e s  this p r o v i s i o n  w i t h  t h e  f o l l o w i n g  e x p l a n a t i o n :

The w h o l e  t h r u s t  o f  A r t i c l e  9 is to e l i m i n a t e  d i f f e r e n c e s  b a s e d  on 

the form of a tra n s a ct i o n ,  and the e q u i p m e n t  t r u st  s e r v e s  the same 

fu n c t i o n  as o t h e r  p u r c h a s e  m o n e y  forms o f  financing. In fact, a 

f o r m  k n o w n  as the "New Yo r k  e q u i p m e n t  trust" c o m e s  c l o s e r  to a 

c o n d i t i o n a l  s a l e  c o n t r a c t  than it d o e s  to a P e n n s y l v a n i a  e q u i p m e n t  

trust, a n d  thus the former e x c l u s i o n  l eft s u b s t a n t i a l  u n c e r t a i n t y .

In p l a c e  of this d e l e t e d  parag r a p h,  the U C C  s e c t i o n  i n s e r ts  the following:

(e) to a t r a n s f e r  b y  a g o v e r n m e n t  o r  g o v e r n m e n t a l  s u b d i v i s i o n  o r  

agency.

The A l a s k a  sect io n  had p r e v i o u s l y  i n c l u d e d  a p a r a g r a p h  w h i c h  is s i m i l a r  

in n a t u r e  to the n e w  U C C  paragraph. A l a s k a ' s  p a r a g r a p h  p r o v i d e s :

(12) to a s e c u r i t y  i n t erest c re a t e d  by  o r  on b e h a l f  of the s tate 

or an y  of its po l i t i c a l  s u b d i v i s i o n s  (including b u t  not  l i m i t e d  to 

the u n o r g a n i z e d  b o r o u g h  or an y  c ity o r  b o r o u g h  o f  a n y  class, 

w h e t h e r  hom e  r u l e  o r  not) or a n y  s e r v i c e  area, p u b l i c  e n t e r p r i s e,  

p u b l i c  c o r p or a t i o n ,  a g e n c y  or i n s t r u m e n t a l i t y  o f  the state o r  of 

an y  of its p o l i t i c a l  subdivisions.

The UCC o f f i c i a l  c o m m e n t  e x p l a i n s  its p a r a g r a p h  as follows:

C e r t a i n  g o v e r n m e n t a l  b o r r o w i n g s  i n c lu d e  c o l l a t e r a l  in the fo r m  of 

a s s i g n m e n t s  of water, e l e c t r i c i t y  or s e w e r  charges, r e n t s  on 

d o r m i t o r i e s  or indu st r i a l  buildings, tools, etc. S i n c e  t hese 

a s s i g n m e n t s  a r e  u s u a l l y  g o v e r n e d  by s pe c i a L  p r o v i s i o n s  of law, 

t hese g o v e r n m e n t a l  t r a nsfers ire e ' d u d e d  f r q m  this Article.

AS 45.05.696(6) p r o v i d e s:

to a sale of ac co u n t s ,  c o n t r a c t  rights, or c h a t t e l  p a p e r  as p a r t  of 

a sale of the b u s i n e s s  o u t  of w h i c h  they arose, or an a s s i g n m e n t  of 

accounts, c o n t r a c t  rights, or p a p e r  w h i c h  is for the

p u r p o s e  o f  c o l l e c t i o n  only, o r  a t ra n s f e r  of a c o n t r a c t  r i g h t  to an 

as s i g n e e  wh o  is a l s o  to d o  the p e r f o r m a n c e  under the contract.

«



Pa g e  4

A u g u s t  3, 1978

U C C  sec. 9 - 1 0 4 (f) d e l e t e s  r e f e r e n c e s  to " c o n t ra c t  r i g h t s "  in this 

p a r a g r a p h  a n d  adds  at the e n d  of  the p h r a s e  "or o t r a n s f e r  o f  a si n g l e  

a c c o u n t  to a n  a s s i g n e e  in w h o l e  o r  p a r t i a l  s a t i s f a c t i o n  of a  p r e - e x i s t i n g  

i n d e b t e d n e s s . "

Th e  l a t t e r  a m e n d m e n t  r e f l e c t s  the g e n e r a l  s c o p e o f  the a r t icle, w h i c h  

i n c l u d e s  all c o m m e r c i a l  f i n a n c i n g  trans a ct i o n s .  The t r a n s f e r  of a 

'vingle a c c o u n t  in satisfac ti o n  o f  a p r e - e x i s t i n g  i n d e b t e d n e s s  is a 

p e r s o n a l  t r a n s a c t i o n  n o t  e n c o m p a s s e d  b y  the article.

B o t h  the U C C  s e c t i on  and  ie A l a s k a  s t a t u t e  e x c l u d e  t r a n s f e r s  of i n t e r e s t s  

in i n s u r a n c e  p o l i c i e s  and  in d e p o s i t  acc o u n ts .  However, the UC C  s e c t i o n  

n o t e s  that these i n t e r e s t s  are n e v e r t h e l e s s  s u b j e c t  to 9 - 6 0 3  (proceeds; 

s e c u r e d  p a r t y ' s  r i g h t s  on d i s p o s i t i o n  o f  c ollateral) a n d  9 - 1 32  (priorities 

a m o n g  c o n f l i c t i n g  s e c u r i t y  i n t e r e s t s  in the same c o l l a t e r a l ) . Bot h  

s e c t i o n s  a l s o  e x c l u d e  r i g h t s  r e p r e s e n t e d  by a judgment, b u t  the UC C  

s e c t i o n  notes that this d o e s  n ot  i n c l u d e  a j u d g m e n t  t a k e n  o n  a r i g h t to 

p a y m e n t  w h i c h  wa s  collateral.

4. AS 45.05.690

A S  4 5 . 0 5 . 6 9 8  and U C C  sec. 9-105 p r o v i d e  d e f i n i t i o n s  an d  i n d i c e s  of 

d e f i n i t i o n s .  The  UC C  s e c t i o n  i nc l u d e s  s e v e r a l  d e f i n i t i o n s  w h i c h  a re  not 

in the A la s k a  section. T h e  f o l l o w i n g  list i n c l u d e s  the d e f i n i t i o n s  not 

i n c l u d e d  in the A l a s k a  s e c t i o n  w i t h  p a r e n t h e t i c a l  n ot e s  c o n t a i n i n g  the 

o f f i c i a l  reason, if any, for t heir inclusion:

" D e posit a c c o u n t "  m e a n s  a demand, time, savings, p a s s b o o k  o r  like 

a c c o u n t  m a i n t a i n e d  w i t h  a bank, s a v i n g s  an d  loan a s s o ci a t i o n ,  

c r e d i t  u nion or like o r g a n i z a t i o n ,  o t h e r  the" an a c c o u n t  e v i d e n c e d  

b y  a c e r t i f i c a t e  o f  d e p o s i t  (A d e f i n i t i o n  ut "deposit a c c o u n t "  has 

b een a d d e d  to f a c i l i t a t e  r e f e r e n c e s  to suc h  a c c o u n t s  in the s e c t i o n  

o n  p r o c e e d s  (Section 306));

" E n c umbrance" i n c l u d e s  real e s t a t e  m o r t g a g e s  and o t h e r  liens on 

r eal es t a t e  and all o t h e r  rig.nts in real es t a t e  that a r e  not  

o w n e r s h i p  in t e r e s t s  (Definitions of " e n c u m b r a n ce  a n d  " m o r t g a ge "  

h ave be e n  a d d e d  as the b a s i s  for the use t h e r e o f  in S e c t i o n  9-313);

"Mortgage" m e a n s  a c o n s e n s u a l  i n t e r e st  c r e a t e d  by a real es t a t e  

mor tg a g e ,  a t r u s t  d e e d  on real esta t e ,  or the like;

A n  adva nc e  is m a d e  "pursua.it to c o m m i t m e n t "  if the s e c u r e d  p a r t y  

has b o u n d  h i m s e l f  to m a k e  it, w h e t h e r  o r  n o t  a s u b s e q u e n t  e v e n t  of 

d e f a u l t  or o t h e r  e v e n t  not w i t h i n  his c o n t r o l  has r e l i e v e d  c r  m a y

«
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r e l i e v e  h i m  fro m  his  o b l i g a t i o n  (A d e f i n i t i o n , o f  " p u r u s a n t  to c o m m i t­

men t "  has b ee n  a d d e d  as  tb b a s i s  for use o f  this  c o n c e p t  in S e c t i o n s  9- 

301, 9-3C7 an d  9-132);

" T r a n s m i t t i n g  u t i l i t y "  m e a n s  a n y  p e r s o n  p r i m a r i l y  e n g a g e d  in the 

ra i lroad, s t r e e t  r a i l w a y  o r  t r o l l e y  bu s bus i n e ss ,  the e l e c t r i c  or 

e l e c t r o n i c s  c o m m u n i c a t i o n s  t r a n s m i s s i o n  bus i n e ss ,  the t r a n s m i s s i o n  

of g o o d s b y  p i p e l i n e ,  o r  the t r a n s m i s s i o n  o r  the p r o d u c t i o n  an d  

t r a n s m i s s i o n  of e l e c t r i c i t y ,  steam, g a s  or water, o r  the p r o v i s i o n  

of s ewer s e r v i c e  (A d e f i n i t i o n  o f  " t r a n s m i t t i n g  u t i l i t y "  h a s  b e e n  

a d d e d  to i d e n t i f y  a c l a s s  o f  d e b t o r  w i t h  spec i a l  f i l i n g  p r o b l e m s  on 

f a r - f l u n g  p r o p e r t i e s ,  for w h i c h  s p e c i a l fi l i n g  r u l e s  a r e  s t a t e d  in 

P ar t  4).

In a d d i t i o n  to d e f i n i t i o n s  w h i c h  a r e  n o t  in the A l a s k a  law, the TJCC 

sect i o n  i n c l u d e s  r e f e r e n c e s  to d e f i n i t i o n s  w h i c h  are n o t  r e f e r e n c e d  in 

the A l a s k a  section. T h e s e  r e f e r e n c e s  include

"Attach" S e c t i o n  9-203

" C o n s t r u c t i o n  m o r t g a g e "  S e c t i o n  9-313(1)

"Fixture" S e c t i o n  9-313(1)

"F i x t u r e  filing" S e c t i o n  9-313(1)

" U n i t e d  State s "  S e c t i o n  9-103

O t h e r  d e f i n i t i o n s  w h i c h  are i n c l u d e d  in the A l a s k a  s t a t u t e  h a v e  b e e n  

m o d i f i e d  in the U C C  secti o n .  AS 45 . 0 5 .698(2) d e f i n e s  " c h attel p a p e r "  as 

f o l l o w s :

A w r i t i n g  o r  w a i t i n g s  w h i c h  e v i d e n c e  b o t h  a m o n e t a r y  o b l i g a t i o n  an d  

a s e c u r i t y  i n t e r e s t  in o r  a l ease of s p e c i f i c  g o o d s  [, b u t  t. c h a r t e r  

o r  othe*- c o n t r a c  i n v o l v i n g  the u s e  o r  hir e  o f  a v e s s e l  is n o t  

chat t e l  paper); w h e n  a t r a n s a c t i o n  is e v i d e n c e d  b o t h  h y  s ucn a 

s e c u r i t y  a g r e e m e n t  or a lease a n d  by a n  i n s t r u m e n t  or a ser i e s  of 

instruments, the g r o u p  o f  w r i t i n g s  t a k e n  t o g ether c o n s t i t u t e s  a 

c h a t t e l  paper.

Th e  p o r t i o n  in b r a c k e t s  has b e e n  a d d e d  in the UCC section. T h e  UCC n ote 

on  the rea s o n  for this p o r t i o n  follows;



T o  m a k e  c l e a r  t h a t  no t y p e  o f  s h i p  c h a r t e r  is to be  c o n s i d e r e d  

c h a t t e l  paper. M a n y  t y p e s  o f  s h i p  f i n a n c i n g  b a s e d  on a s s i g n m e n t  o f  

a c h a r t e r  i n v o l v e  i n t e r n a t i o n a l  t r a n s a c t i o n s ,  and  there a r e  n u m e r o u s  

e x e c u t e d  cop i e s  o f  the c h arter. U n d e r  S e c t i o n  9-308 an a s s i g n m e n t  

o f  c h a t t e l  p a p e r  p e r f e c t e d  b y  d e l i v e r y  o f  the c h a t t e l  p a p e r  p r e v a i l s  

o v e r  an a s s i g n m e n t  p e r f e c t e d  b y  filing. A p p l i c a t i o n  of t his rule 

w o u l d  r e q u i r e  the p a r t i e s  to c h a n g e  t r a d i t i o n a l  p r a c t i c e s  in o r d e r  

to c o n t r o l  all e x e c u t e d  copies. M o r e o v e r ,  it is d e s i r a b l e  to t r e a t  

al l  t y p e s of  shi p c h a r t e r s  al i k e ,  a n d  some c a n n o t  b e  d e e m e d  c h a t t e l  

p a p e r .

T h e  A l a s k a  d e f i n i t i o n  [with the U C C  a d d i t i o n  in b r a ckets] o f  " d o c u m en t "

d o c u m e n t  o f  title as d e f i n e d  in the g e n e r a l  d e f i n i t i o n s  o f  sec. 20 

o f  this c h a p t e r  [, a n d a r e c e i p t  o f  the k i n d  d e s c r i b e d  in s u b s e c t i o n

(2) o f  S e c t i o n  7-201].

The U C C  a d d i t i o n  i n c l u d e s  the k i n d  o f  r e c e i p t  iss u e d by  a pei.oCr! w h o  is 

n o t  t e c h n i c a l l y  a w a r e h o u s e m a n ,  as d e s c r i b e d  in S e c t i o n  7-201(2) and 

AS 4 5 . 0 5 . 5 4 2 ( b ) .

Th e  U C C  d e f i n i t i o n  o f  "goods" i n c l u d e s  tvro i tems w h i c h  are n o t  l i s t e d  in 

the A l a s k a  section. T h e y  a r e  " m i n e r a l s  or the l ike (including oil and 

gas) b e f o r e  e xt r a c t i o n "  and " s t a n d i n g  t i m b e r  w h i c h  is to be cut an d  

r e m o v e d  u n d e r  a c o n v e y a n c e  o r  c o n t r a c t  for sale." It d e l e t e s  z r e f e r e n c e  

in the A l a s k a  v e r s i o n  to "other th i n g s  in a c t i o n . "  The UC C  e x p l a n a t i o n  

of the la t t e r m o d i f i c a t i o n  is:

The e x c l u s i o n  of "other t hi n g s  in a c t i o n"  f rom the d e f i n i t i o n  of 

"goods" ha s b e e n  d e l e t e d  as u n n e c e s s a r y .  "Gener a l  '.ntangibles," 

w h i c h  u n d e r  S e c t i o n  9 - ! nf> i n c l u d e s  "things in a c ti o n , "  a r e  t h e m­

selves e x c l u d e d  fro m  the d e f i n i t i o n  o f  goods.

5. AS 4 5 . 0 5 . 7 0 0

As 4 5 . 0 5 . 7 0 0  d e f i n e s  "acco u n t ; "  " c o n t r a c t  r i g h t ; "  "general i n t a n g i b l e s . "  

The U C C  s e c t i o n  has b e e n  m o d i f i e d  to d e l e t e  r e f e r e n c e s  to " c o n t r a c t  

r i g h t . "

6. N o  C o r r e s p o n d i n g  A l a s k a  S t a t u t e

Th e  U C C  a r t i c l e  has a d o p t e d  a s e c t i o n  (9-114) w h i c h  is n o c  i n c l u d e d  in 

the A l a s k a  law. The n e w  s e c t i o n  a t t e m p t s  to c l a r i f y  the r e l a t i o n s h i p  

b e t w e e n  the filing r u l e  for c o n s i g n m e n t s  u n d e r  UC C  sec. 2- 3 2 6  (AS 4 5 . -  

05.120) a n d  A r t i cl e  9. The U C C  c o m m e n t  e x p l a i n s  : us follows:
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iin u n c e r t a i n t y  h a s  e x i s t e d  u n d e r  the 1962 Code w h e t h e r  t h e  f i l i n g  

ru l e  in S e c t i o n  2-326(3) a p p l i c a b l e  to tru e  c o n s i g n m e n t s  re q u i r e s  

o n l y  f i l i n g  u n d e r  P a r t  4 o f  A r t i c l e  9 o r  a l s o  r e q u i r e s  n o t i c e  to 

p r i o r  i n v e n t o r y  s e c u r e d  p a r t i e s  o f  the d e b t o r  u n d e r  S e c t i o n  9- 

312(3). The n e w  S e c t i o n  9 - 1 1 4  a c c e p t s  the l at t e r  v i e w  a n d  p r o v i d e s  

in s u b s t a n c e  that, in o r d e r  to p r o t e c t  hi s  o w n e r s h i p  of the c o n s i g n e d  

goods, the c o n s i g n o r  m u s t  g i v e  the same n o t i c e  to a n  i n v e n t o r y  

s e c u r e d  p a r t y  o f  the d e b t o r  t ha t  h e  w o u l d  h a v e  to g ive if his 

t r a n s a c t i o n  w i t h  the c o n s i g n e e  w a s  in the for m  of a s e c u r i t y  

t r a n s a c t i o n  i n s t e a d  o f  in t h e  f o r m  of a cons i g n m e n t . Th i s  n e w  

s e c t i o n  f o ll o w s  c l o s e l y  the l a n g u a g e  of S e c t i o n  9-312(3) [a s  4 5 . -  

0 5 . 7 5 4 ( c ) ] .

7. AS 4 5 . 0 5 . 7 2 0

AS 4 5 . 0 5 . 7 2 0  r e l a t e s  to the e n f o r c e a b i l i t y  of se c u r i t y  interests.

AS 4 5 . 0 5 . 7 2 2  e s t a b l i s h e s  w h e n  s e c u r i t y  i n t e r e s t s  attache. U C C  sec. 9- 

203 ha s  m o d i f i e d  t h e s e  s e c ti o n s  b y  c o m b i n i n g  the m  into one. The p u r p o s e  

wa s  to cure "the fo r m e r  a n o m a l y  t h a t  a s e c u r i t y  i n t e r e s t  c o u l d  at t ac h  

a n d  be perfe c te d ,  a n d  y e t  be u n e n f o r c e a b l e  a g a i n s t  an y o n e  for lack o f  a 

w r i t t e n  s e c u r i t y  a g r e e m e n t . "

In add i t i o n,  the r e q u i r e m e n t  that a s e c u r i t y  ^ y r e e m e n t  c c v e r i n g  oil, g a s  

o r  m i n e r a l s  to be e x t r a c t e d  c o n t a i n  a d e s c r i p t i o n  of the land c o n c e r n e d  

ha s  b e e n  e l i m i n a t e d  in the U C C  section. The reason for this c h a n g e  is 

that the a r t i c l e  d oe s  n o t  ’-»cogni>e a s e c u r i t y  i n t e r e s t  in s u c h  c o l l a t e r a l  

u n t i l  it ha s  been e x t r a c t e d  I r n m  the land.

F i n a l l y ,  the new U C C  s e c t i o n  a d d s  a n e w  s u b s e c t i o n  to m a k e  c l e a r  that 

c l a i m s  to p r o c e e d s  u n d e r  s e c t i o n  9 - 3 0 6  (AS 45.05.742) d o  n o t  r e q u i r e  a 

s t a t e m e n t  in the s e c u r i t y  a g r e e m e n t ,  for it is a s s u m e d  t h a t  the p a r t i e s  

so in t e n d  unless o t h e r w i s e  agreed.

8,. A S 4 5 . 0 5 . 7 22

T h e  p r o v i s i o n s  o f  AS 4 5 . 0 5 . 7 2 2  w h i c n  d o  no t  d eal w i t h  the a t t a c h m e n t  of 

a s e c u r i t y  i n t e r e s t  h a v e  b >  n m o d i f i e d  in the c o r r e s p o n d i n g  U C C  section.

T h e  p r o v i s i o n s  in AS 4 5 . 0 5 . 7 2 2 \b) hav e  b e e n  e l i m i n a t e d  a l t o g e t h e r  in the

U C C  section. T h a t  s u b s e c t i o n  p r o v i d e s :

(b) Fr«r the p u r p o s e s  o f  thi s  section, the d e b t o r  ha s  no r i g h t s

(1) in crops u n t i l t h e y  are plar.frd or o t h e r w i s e  b e c o m e

g r o w i n g  crops; in the y o u n g  o f  live s t o c k  until they are 

c onceived;
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(2) in f is h  u n t i l  c a u g h t ;  in oil, c/as, o r  m i n e r a l s  u n t i l  the y 

are extracted; in t i m b e r  u n t i l  it is cut;

(3) in a c o n t r a c t  rig! untiJ th e  c o n t r a c t  has b e e n  made;

(4) in a n  a c c o u n t  u r.cil it c o m e s  i n t o  e xistence.

T h e  r e a s o n  for the d e l e t i o n  is t h a t  the s u b s e c t i o n  w a s  u n n e c e s s a r y  a n d  

in some : ases confu s i n g .  Its o p e r a t i o n  a p p e a r e d  to b e  a r b i t r a r y,  a c c o r d i n g  

to the lie.', a n d  it was b e l i e v e d  t h a t  the q u e s t i o n s  c o n s i d e r e d  w e r e  b e s t  

l e f t  to the courts.

Th e  modified. 'JCC v e r s i o n  a l s o  e l i m i n a t e d  the p a r a g r a p h  c o r r e s p o n d i n g  to 

A S  45 . 0 5 . 7 2 2 ( d ) ( 1 ) .  T h a t  p a r a g r a p h  p r o v i d e d  t hat n o  s e c u r i t y  i n t e r e s t  

in c ro p s  a t t a c h e s  u n d e r  * f t e r - a’.quired p r o p e r t y  c l a u s e  to c r o p s  w h i c h  

b e c o m e  suc h  m o r e  tha n o n e  year afti":.: the s e c u r i t y  agree m e n t,  u n l e s s  the 

a g r e e m e n t  i n v o l v e d  c e r t a i n  rea l  e s t a t e  t r a n s a c t i o ns .  The o f f i c i a l  

c o m m e n t  states:

The o b v i o u s  p u r p o s e  o f  this  p r o v i s i o n  w a s  to p r o t e c t  a n e c e s s i t o u s  

farmer f r o m  e n c u m b e r i n g  h i s  crops for m a n y  y e a r s  in the future.

Th e  p r o v i s i o n  d i d  n o t  w o r k  b e c a u s e  t here w a s  no c o r r e s p o n d i n g  l imit 

on the s c o p e  of a f i n a n c i n g  s t a t e m e n t  c o v e r i n g  c r o p s  a n d  u n d e r  the 

C o d e ' s  n o t i c e - f i l i n g  r u l e s  the p r i o r i t y  p o s i t i o n  of a s e c u r i t y  

a r r a n g e m e n t  c o v e r i n g  s u c c e s s i v e  c r o p s  w o u l d  be as e f f e c t i v e l y  

p r o t e c t e d  by the fi l i n g  off a f i r s t  f i n a n c i n g  s t a t e m e n t  w h e t h e r  the 

g r a n t i n g  cla u s e  as to s u c c e s s i v e  c r o p s  w a s  in o n e  s e c u r i t y  a g r e e m e n t  

w i t h  an a f t e r - a c q u i r e d  p r o p e r t y  c l a u s e  o r  in a s u c c e s s i o n  of s e c u r i t y  

a g r e e m e n t s.  On the o t h e r  h a n d  the c l a u s e  di d  r e q u i r e  an a n n u a l  

s e c u r i t y  a g r e e m e n t  for c r o p s  e v e n  w h e n  the e n c u m b r a n c e  on c r o p s  wain 

a g r e e d  to as p a r t  of  a l o n g - t e r m  f i n a n c i n g  c o v e r i n g  f ar m  m a c h i n e r y  

a n d  o t h e r  assets. The  p r o v i s i o n  thus a p p e a r e d  to be  m e a n i n g l e s s  in 

o p e r a t i o n  e x c e p t  to c a u s e  u n n e c e s s a r y  p a p e r w o r k ,  b u t  it d i d  i n t r o d u c e  

some t ' e m e n t  o f  u n c e r t a i n t y  a s  to its purpose.

9. AS 4 5 . 0 3 . > 26

AS 4 5 . 0 5 . 7 2 6  p r o v i d e s  t h a t  rn a g r e e m e n t  by a b u y e r  n o t  to a s s e r t  a g a i n s t  

an a s s i g n e e  o f  the s e l l e r  any c l a i m  or d e f e n s e  he m a y  have a g a i n s t  the 

s e l l e r  w il l  be e n f o r c e d  if the a s s i g n e e  is a n  a s s i g n e e  for value, in 

g o o d  faith, a n d  w i t h o u t  n o t i c e  o f  a c l a i m  or d e f e n s e  * The c o r r e s p o n d i n g  

U C C  section, 9-206, i n c l u d e s  s u c h  a g r e e m e n t s  m a d e  by lessees. Th e  UC C  

e x p l a n a t i o n  is as follows:
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In v i e w  o f  the s u b s t a n t i a l  g r o w t h  in l ease f i n a n c i n g  a n d  the q u i t e  

p a r a l l e l  a p p l i c a t i o n  of  p r o b l e m s  d e a l t  w i t h  by this s e c t i o n  to b o t h  

c o n d i t i o n a l  sale c o n t r a c t s  and  leases, it is b e l i e v e d  th i j  s e c t i o n  

sh o u l d  b e  m a d e  a p p l i c a b l e  to l e a s e s  as w e l l  as to m o r e  t r a d i t i o n a l  

p u r c h a s e  m o n e y  s e c u r i t y  inter e s ts .

10. AS 45. 0 5 . 7 3 2

AS 4 5 . 0 5 . 7 3 2  lists the c l a s s  of p e o p l e  w h o  take p r i o r i t y  o v e r  u n p e r f e c t e d  

s e c u r i t y  interests. It i n c l u d e s  p e r s o n s  w h o  b e c o m e  l i e n  c r e d i t o r s  

w i t h o u t  k n o w l e d g e  of the s e c u r i t y  i n t e r e s t  a n d  b e f o r e  it is perfected.

Th e  U C C  section, 9-301, e l i m i n a t e s  k n o w l e d g e  as a f a c t o r  for these 

pecp l e .  The o f f ic i a l  r e a s o n  states:

The former sect i o n  d e n i e d  the l i e n  c r e d i t o r  p r i o r i t y  eve n  though he 

ha d  k n o w l e d g e  w h e n  he ot i n v o l v e d  b y  e x t e n d i n g  credit, if h e  

a c q u ir e d  k n o w l e d g e  w h i i e  a t t e m p t i n g  to e x t r i c a t e  himself. It was 

c o m p l e t e l y  i n c o n s i s t e n t  in s p i r i t  w i t h  the r ules of p r i o r i t y  

b e t w e e n  s e c u r i t y  interests, w h e r e  k n o w l e d g e  p l a y s  a v e r y  m i n o r  

role.

AS 4 5 . 0 5 . 7 3 2 a l s o  d e f i n e s  "lien cred i t o r " .  A lien c r e d i t o r  is a c r e d i t o r  

w h o  has a c q u i r e d  a lien o n  the p r o p e r t y  i n v o l v e d  by at t a c hm e n t ,  levy, o r  

the like. The UCC s e c t i o n  ad d s  a s u b s e c t i o n  w h i c h  pro v i d e s:

A p e r s o n  w h o  b e c o m e s  a lie n  c r e d i t o r  w h i l e  a s e c u r i t y  i n t e r e s t  is 

p e r f e c t e d  takes s u b j e c t  to the s e c u r i t y  i n t e r e s t  o n l y  to the e x t e n t  

that it secures ad v a n c e s  m a d e  b e f o r e  ha b e c o m e s  a lien c r e d i t o r  o r  

w i t h i n  45 day s t hereafter o r  m a d e  w i t h o u t  k n o w l e d g e  of the lien o r  

p u r s u a n t  to a c o m m i t m e n t  e n t e r e d  i nto w. t h o ut  k n o w l e d g e  of the 

lien.

T h i s  no w  subse c t i o n  p r o v i d e s  an a b s o l u t e  p r i o r i t y  Cor the s e c u r i t y  

i n t e r e s t  over a judgment lie n  for 45 d a y s  r e g a r d ' e s s  o f  k n o w l e d g e  o f  the 

s e c u r e d  p a r t y  c o n c e r n i n g  the j u d g m e n t  lien. If, however, the ad v a n c e  is 

m a d e  a f t e r  the 45 days, the a d v a n c e  w i l l  n o t  hav e  p r i o r i t y  u nl e s s  .i.t w a s  

m a d e  or com m i t t e d  w i t h o u t  k n o w l e d g e  o f  the lien r e t a i n e d  b y  legal p r o c ee d i n g s .  

The i m p o r t a n c e of the rule is i m p o r t a n t  in e f f e c t u a t i n g  the i n t e n t  of 

the F e de r a l  Tax Lien Act o f  1966, a l t h o u g h  its i m p o r t a n c e  m a y  no t  be 

g r e a t  as betv.,Q',r‘. secured  p a r t i e s  m a k i n g  s u b s e q u e n t  a d v a n c e s  and j u d g m e n t  

.lien creditors.

11. AS 45.05.734

AS 4 5 . 0 5 . 7 3 4  d e l i n e a t e s  w h e n  fi li n g  is r e q u i r e d  to p e r f e c t  a s e c u r i ty  

i n t e r e s t  and the s e c . y  in t e r e s t s  to w h i c h  the filing p r o v i s i o n s  do 

not apply. P a r a g r a p h  (a ) (3) i n c l ud e s  as a se c u r i t y  i n t e r e s t  to w h i c h
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the f i l i n g  p r o v i s i o n s  do n o t  a p p l y  a p u r c h a s e  m o n e y  s e c u r i t y  i n t e r e s t  in 

f a r m  e q u i p m e n t  h a v i n g  a p u r c h a s e  p r i c e  no t  in ex c e s s o f  $2,500; b u t  

f i l i n g  is r e q u i r e d  for a f i xt u r e  u n d e r  sec. 756 o f  the c h a p t e r  or f o r a 

m o t o r  v e h i c l e  r e q u i r e d  to b e  l icensed.

The U C C  section, 9-302, d e l e t e s  the r e f e r e n c e  to f arm e q u i p m e n t  in the 

b e l i e f  that it w a s  in a p p r o p r i a t e ;  the e f f e c t  o f  the r u l e  w a s  to m a k e  

farmers' e q u i p m e n t  u n a v a i l a b l e  t o  t h e m  as c o l l a t e r a l  for l oans f r o m  some 

lenders. T h e  U C C  s e c t i o n i n s e r t s  a n e w  p a r a g r a p h  w h i c h

e x e m p t s  f r o m  filing r u l e s  s e c u r i t y  i n t e re s t s  c r e a t e d  b y  a s s i g n m e n t s  

o f  b e n e f i c i a l  in t e r e s t s  in t r u s t s  and  estat e s ,  b e c a u s e  t hese 

a s s i g n m e n t s  ar e  n o t  o r d i n a r i l y  t h o u g h t  of as s u b j e c t to this 

A r t icle, an d a fi l i n g rul e  m i g h t  o p e r a t e  to d e f e a t  m a n y  a s s i g n m e n t s .

In a d d i t io n ,  the U C C  s e c t i o n  r e p l a c e s  the l a n g ua g e  a bove r e l a t i n g  to 

f i x t u r e s  a n d  m o t o r  v e h i c l e s  w i t h  the f ollowing:

"but fi l i n g  is r e q u i r e d  for a m o t o r  ve, icle r e q u i r e d  to be r e g i s t er e d ;  

and fixt u r e  filing is r e q u i r e d  for p r i o r i t y  o ver c o n f l i c t i n g  interest." 

in fixtures to the e x t e n t  pro*, ided in S e c t i o n  9-313 [AS 4 5 . 0 5 . 7 5 6 ] . "

T his m a k e s  filing for fi x t u r e s  a p p l i c a b l e  o n l y  for p r i o r i t y  a g a i n s t  real 

e s t a t e  interests.

The U C C  sect i o n  a l s o  add s  a n e w  p a r a g r a p h  to this s u bs e c t i o n  w h i c h  

e x e m p t s  fro m  filing a s s i g n m e n t s  for the b e n e f i t  of creditors. S u c h  

t r a n s a c t i o n s  w e r e  not felt to be " f i n a n c i n g  t r a n s a c t i o n s . "

S u b s e c t i o n  (c) o f  AS 4 5 . 05 . 7 3 4  a l s o  e x e m p t s  from the filing r e q u i r e m e n t s  

of the c h a p t e r  s e c u r i t y  i n t e r e s t s  in p r o p e r t y  s u b j e c t  to a s t a t u t e  of 

the U n i t e d  St a t e s p r o v i d i n g  for n a t i o n a l  r e g i s t r a t i o n  o r  s u b je c t  to a 

stat> te of A l a s k a  p r o v i d i n g  for c e n t r a l  filing. . The UC C  s e c t i o n  r e p l a c e s  

this s u b s e ct i o n  w i t h  two n e w  subsectior.s. O ne  s u b s e c t i o n  exempt:.- fr o m  

the a r t i c l e  t r a n s a c t i o n s  as to w h i c h  '.n a d e q u a t e  s y s t e m  of filing, state 

or federal, has bee n  set up o u t s i d e  the article, and the o t h e r  s u b s e c t i o n  

m a k e s  c le a r  that w h e n  such a s y s t e m  ;x i s t s  p e r f e c t i o n  o f  a r e l e v a n t  

s e c u r i t y  i n t e r e st  can be ha d  o n l y  t h r o u g h  c o m p l i a n c e  w i t h  that s y s t e m  

(that is, filing u nder the a r t i c l e  is no t  a p e r m i s s i b l e  a l t e r n a t i v e ) .

A l a s k a ' s  stat u t e in c l u d e s  a s u b s e c t i o n  w h i c h  is no t  in th'- U C C  version.

It e x e m p t s  from the r e q u i r e m e n t s  o f  s e c t i o n s  768(a)(1) and (2), 7 7 2 ( b ) ,

( c ) , a n d  (e) and 780 o f  the c h a p t e r  s e c u r i t y  i n terests in p e r s o n a l  

p r o p e r t y  o f  any d e s c r i p t i o n  c r e a t e d  b y  a d e e d  o f  t rust or m o r t g a g e  m a d e  

by a c o r p o r a t i o n  p r i m a r i l y  e n g a g e d  in the b u s i n e s s  of a com m o n  c a r r i e r
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b y  rail, the f u r n i s h i n g  of t e l e p h o n e  o r  t e l e g r a p h  service, th e  t r a n s m i s s i o n  

of  oil, gas o r  p e t r o l e u m  p r o d u c t s  b y  p i p e l i n e ,  or the pr o d u c t i o n ,  t r a n s m i s s i o n  

o r  d i s t r i b u t i o n  o f  e l e c t r i c i t y ,  steam, gas, o r  water. The s e c t i o n s  f ro m  

w h i c h  t hese s e c u r i t y  i n t e r e s t s  a r e  e x e m p t e d  relate, r e s p e ct i v e l y ,  t o  the 

p l a c e  o f  filing, d u r a t i o n  of a n d  fee fo r  filing, an d  i n f o r m a t i o n  f r o m  a 

f i l i n g  officer. T h e  s u b s e c t i o n  p r o v i d e s  a s e p a r a t e  f i l i n g  s y s t e m  for 

t h e s e  s e c u r i t y  inter e s t s .  T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  r e p o r t  on the 

b i l l  w h i c h  a d d e d  this s u b s e c t i o n  s t a t e s :

C u r r e n t  law  r e q u i r e s  all c h a t t e l  m o r t g a g e s  to be r e n e w e d  e v e r y  five 

y e a r s  b y  a ne> filing. Th e  p u r p o s e  of the c u r r e n t  law is to c l e a n

o u t  the f iles ;f p a i d  o f f  m o r t g a g e s  t hat have no t  b e e n  f o r m a l l y

r e l e a se d .  M o s t  c h a t t e l  m o r t g a g e s  are for p e r i o d s  o f  less than five 

years.

T h i s  b i l l  r e l i e v e s  the m o r t g a g e e  f r o m  r e f i l i n g  m o r t g a g e s  e v e r y  five 

y e a r s  if the m o r t g a g e  is s i g n e d  b y  sp e c i f i e d  p u b l i c  utilities.

M o s t  p u b l i c  u t i l i t y  f i n a n c i n g  is lon g  term an d  i n c ludes real 

p r o p e r t y  as w e l l  as per s o n al .  T h i s  bill  doe s  not d e f e a t  the 

p u r p o s e  of  the p r e s e n t  law. (House Journ a l , 1967, p. 310)

12. A S  4 5 . 0 5 . 7 3 3

A S  45.05.738(a) r e l a t e s  to p e r f e c t i o n  o f  s e c u r i t y  int er e s t s  in c h a t t e l

p a p e r ,  instruments, an d  n e g o t i a b l e  d o c u m e n t s .  It provides:

A  s e c u r i t y  i n t e r e s t  in c h a t t e l  i iper or n e g o t i a b l e  d o c u m e n t s  m a y  be 

p e r f e c t e d  by filing. A  s e c u r i t y  i n t e r e s t  in in s t r u m en t s  (other 

than i n s t r u m e n t s  w h i c h  c o n s t i t u t e  p a r t  of cht, ;tel paper) can be 

p e r f e e cod o n l y  b y  the s e c u r e d  p a r t y ' s  ta k i n g  p o s s e ssion, e x c e p t  as 

p r o v i d e d  in (d) an d  (e) of this section.

U C C  sec. 9-304 a dds "money or "  a ft e r  "A s e c u r i t y  i n t e re s t  in" in the 

s e c o n d  sentence. It a l s o  a d d s  a r e f e r e n c e  to 9-306 on p r o c e e d s  at the 

e n d  o f  the s e n t e n c e  as a f u r t h e r  e x c e p t i o n  to tha t  section. T h e  c ha n g e  

c o r r e c t s  an i n a d v e r t e n t  o m i s s i o n  in the 1962 text and m a k e s  c l e a r  that a 

s e c u r i t y  in t e r e s t  in m o n e y  c a n n o t  be p e r f e c t e d  b y  filing.

A S  45.05.738(e) p r o v i d e s  a 2 1 - d a y  p e r i o d  d u r i n g  w h i c h  a s e c u r i t y  i n t e r e s t  

r e m a i n s  p e r f e c t e d  w i t h o u t  filing if a s e c u r e d  p a r t y  has a p e r f e c t e d  

s e c u r i t y  in t e r e s t  in an i n s tr u m e n t ,  a n e g o t i a b l e  d o cument, or goods in 

p o s s e s s i o n  o f  a b ai l e e  o t h e r  than o n e  w h o  has  issued a n e g o t i a b l e  

d o c u m e n t  for the goods, and m a k e s  the g o o d s  or d o c u m e n t s  r e p r e s e n t i n g  

tne g o o d s  a v a i l a b l e  to the d e b t o r  for sal e o r  exchange. The U C C  s e c t io n  

ad d s  a p h r a s e  w h i c h  m a k e s  it c l e a r  tha t this p e r i o d  d e a l s  o n l y  w i t h
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p e r f e c t i o n  a n d  that there m u s t  be  c o m p l i a n c e  w i t h  the n o t i c e  p r o v i s i o n s  

of S e c t i o n  9-312(3) in o r d e r  to a c h i e v e  p r i o r i t y  over e a r l i e r  i n v e n t o r y  

f i n a n ciers. C o r r e s p o n d i n g  c l a r i f y i n g  c h a n g e s  hav e  be e n  m a d e  in S e c t i o n  

9-312(3) .

13. AS 4 5 . 05.740

AS 4 5 . 0 5 . 7 4 0  p r o v i d e s  for the p e r f e c t i o n  o:c s e c u r i t y  i n t erests w i t h o u t  

filing. It lists the types of  i n t e r e s t s  w h i c h  m a y  be so p e r f e c t e d .  The 

U C C  section, 9-305, adds' to  the A l a s k a  l i s t  \-noney" to c l a r i f y  the 

s p e c i a l  p o s i t i o n  of money.

14. AS 4 5 . 05.742

AS 45.05.742(a) d e f i n e s  "proceeds". The UCC section, 9-306, a d d s  a 

s e n t e n c e  to the d e f i n i t i o n  w h i c h  p r o v i d e s :

In s u r a n c e  p a y a b l e  by  r e a s o n  of  loss o r  d a m a g e  to the c o l l a t e r a l  is

proceeds, e x c e p t  to th e x t e n t  that it is p a y a b l e  to a p e r s o n  o t h e r

than a p a r t y  to  the s e c u r i t y  agreement.

The int e n t  of this s e n t e n c e  is to o v e r r u l e  v a r i o u s  cases to the e f f e c t  

t h a t  p r o c e e d s  of i n s u r a n c e  on c o l l a t e r a l  are n o t  proceeds o f  the collateral. 

The "except" cla u s e  is int< n d e d  to p r e s e r v e  the integrity o f  an Insurance

c o n t r a c t  w h i c h  s p e cifies fie p e r s o n  to w h o m  the insurance is payable.

AS 45 . 0 5 . 7 4 2  al s o  d e l i n e a t e s  the s e c u r e d  p a r t y ' s  rights on  d i s p o s i t i o n  

of collateral. It include! a p e r f e c t e d  r i g h t  to proceeds if the p a r t y  

c l a i m s  t h e m  in a f i n a n c i n g  s tatement. The r e v i s e d  UCC v e r s i o n  e l i m i n a t e s  

th i s  " f i n a n c i n g  s t a t e m e n t "  p r o c e d u r e  in favor o f  treating the filed 

c l a i m  to the o r i g i n a l  c o l l a t e r a l  as c o n s t i t u t i n g  a u t o m a t i c a l l y  a fili n g  

as to p r o c e e d s  on the t h e o r y  that thi s  w a s  the intent of the parties, 

u n l e s s  o t h e r w i s e  agreed. To this p r i n c i p l e ,  the UCC v e r s i o n  sta t e s  a 

limitation: where the filing as to the o r i g i n a l  colla t e r a l  is an

in a p p r o p r i a t e  means o f  p e r f e c t i o n  as  to p r o c e e d s  of c e rtain types, o r  is 

m a d e  t>i u p l a c e  that is i n a p p r o p r i a t e  as to s u c h  proceeds, ne filed 

c l a i m  to the o r i g i n a l  c o l l a t e r a l  p e r f e c t s  the c l a i m  to p r o c e e d s  for o n l y  

10 days.

AS 4 5 . 05.742 r e l a t e s  to p e r f e c t e d  s e c u r i t y  interests in i n s o l v e n c y  

procee d i n g s .  The r e v i s e d  U C C  v e r s i o n  m a k e s  v a r i o u s  changes to mak e  

c l e a r  th a t  the c l a i m  to c a s h  a l l o w e d  in i n s o l v e n c y  is e x c l u s i v e  of a n y  

o t h e r  c l a i m  b ased on  tracing.
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15. AS  4 5 . 05.744

AS 4 5 . 0 5 . 7 4 4  e s t a b l i s h e s  w h e n  a b u y e r  of g o o d s  takes free o f  s e c u r i t y  

i n t e r e s t s .  The s e c t i o n  e q u a t e s  c o n s u m e r  g o o d s  w i t h  farm e q u i p m e n t  

h a v i n g  an  original p u r c h a s e  p r i c e  n o t  in e x c e s s  of  $2,500. Thi s  e q u a t i o n  

is d e l e t e d  in the r e / i s e d  U C C  s e c t i o n  (9-307) in  a c c o r d a n c e  w i t h  the 

c h a n g e  m a d e  in 9 - 3 0 2 ( 1 ) (c) [see "11" o f  th i s  m e m o  rela t i n g  to  AS 4 5 . 0 5 . -  

734].

The r e v i s e d  UCC s e c t i o n  a l s o  add s  a n e w  s u b s e c t i o n  w h i c h  p r o v i d e s :

(3) A b u y e r  o t h e r  t h a n  a b u y e r  in  o r d i n a r y  course of b u s i n e s s  

(subsection (1) o f  t h i s  section) takes free of a s e c u r i t y  i n t e r e s t  

to the ext e n t  t h a t  it s e c u r e s  f u t u r e  a d v a n c e s  mad e  a f t e r  the 

s e c u r e d  p a r t y  a c q u i r e s  k n o w l e d g e  of  the purchase, or m o r e  tha n  

45 d a y s  after the p u r c h a s e ,  w h i c h e v e r  f irst occurs, u n l e s s  m a d e  

p u r s u a n t  to a c o m m i t m e n t  e n t e r e d  into w i t h o u t  k n o w l e d g e  of  the 

p u r c h a s e  a n d  b e f o r e  the e x p i r a t i o n  of the 45 day period.

T his n e w  s ubsection c l a r i f i e s  the e x t e n t  to w h i c h  future a d v a n c e s  u n d e r  

a s e c u r i t y  interest m a y  o u t r a n k  a n  i n t e r v e n i n g  right.

16. AS 4 5 . 05.746

AS 4 5 . 0 5 . 7 4 6  e s t a b l i s h e s  the c i r c u m s t a n c e s  u n d e r  w h i c h  a p u r c h a s e r  of 

c h a t t e l  p a p e r  of  a n o n n e g o t i a b l e  i n s t r u m e n t  wi l l  take p r i o r i t y  o v e r  a 

s e c u r i t y  interest. T h e  U C C  section, 9-308, has re w r i t t e n  thi s  l a n g u a g e  

for c l a r i t y  and to i n c l u d e  n e g o t i a b l e  i n s t r u m e n t s  as well a s  n o n n e g o t i a b l e .

17. AS 4 5 . 05.754

AS 4 5 . 0 5 . 7 5 4  relates t o  p r i o r i t i e s  a m o n g  c o n f l i c t i n g  s e c u r i t y  i n t e r e s t s  

in the same c o l l atera l. S u b s e c t i o n  (a) of that s e c t i o n  s p e c i f i e s  

s e v e r a l  sections w h i c h  c o n t a i n  r ules for d e t e r m i n i n g  p r i o r i t i e s  b e t w e e n  

s e c u r i t y  interests a n d  su c h  o t h e r  clai m s  in the situations c o v e r e d  in 

t hose sections. For c a s e s  n o t  c o v e r e d  in t hose sections, s e c t i o n  754 

s t a t e s  g e neral rules o f  p r i o r i t y .  The UCC section, 9-312, h a s  r e w r i t t e n  

this s u b s e c t i o n  and s u b s t a n t i a l l y  s i m p l i f i e d  its coverage.

S u b s e c t i o n  (c) states the c i r c u m s t a n c e s  w h i c h  m u s t  exist for a p u r c h a s e  

m o n e y  secur i t y  i n t e r e s t  in i n v e n t o r y  c o l l a t e r a l  to have p r i o r i t y  o v e r  a 

c o n f l i c t i n g  security i n t e r e s t  in the same collateral. This s u b s e c t i o n  

has b e e n  s u b s t a n t i a l l y  m o d i f i e d  in the UCC version. The U C C  v e r s i o n  

i n c l u d e s  p r o v i s i o n s  w h i c h  e s t a b l i s h  h o w  o f t e n  noti c e  mu s t  b e  g i v e n  u n d e r  

t h a t  subsection. The p e r i o d  of five y e a r s  was c h o s e n  by  a n a l o g y  to the 

d u r a t i o n  of  a fin a n c i n g  s tatement. It als o  ad d r e s s e s  the q u e s t i o n  of 

the p r i o r i t y  status o f  the s e c u r i t y  i n t e r e s t  in inventory t e m p o r a r i l y

#
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p e r f e c t e d  for 21 days w i t h o u t  f i l i n g  o r  p e r f e c t i o n  in a s i t u a t i o n  w h i c h  

b e g i n s  w i t h  release o f  a  p l e d g e d  d o c u m e n t  u n d e r  se c t i o n  9-304(5). [See 
"12" o f  this mem o  r e l a t i n g  to  AS 4 5 . 0 5 . 7 3 8 fe) .] The a n s w e r  p r o v i d e d  is 

the u s u a l  rule that t h e  p u r c h a s e - m o n e y  c l a i m a n t  to p r e s e r v e  h i s  p r i o r i t y  

r e s u l t i n g  f r o m  the d o c u m e n t  m u s t  g i v e  the r e q u i r e d  not i c e  b e f o r e  the 

d e b t o r  recei v e s  p o s s e s s i o n  o f  the i nventory. If the s e c u r e d  p a r t y  fails 

to g i v e  t i m e l y  notice, he l o s e s  h i s  p r i o r i t y  u n d e r  this s u b s ection.

F i n a l l y ,  it provides g u i d e l i n e s  for e s t a b l i s h i n g  the p r i o r i t y  b e t w e e n  a 

p e r s o n  c l a i m i n g  a c c o u n t s  as p r o c e e d s  o f  i n v e n t o r y  and a p e r s o n  c l a i m i n g  

the a c c o u n t s  b y  d i r e c t  f i l i n g  w i t h  r e s p e c t  thereto. The g e n e r a l  rul e  

e n u n c i a t e d  is that a p r i o r  r i g h t  to i n v e n t o r y  do e s  not c o n f e r  a p r i o r  

r i g h t  to a n y  proceeds e x c e p t  i d e n t i f i a b l e  c a s h  p r o c e e d s  r e c e i v e d  o n  or 

b e f o r e  the d e l i v e r y  of  the i n v e n t o r y  (i.e., w i t h o u t  the i n t e r v e n t i o n  of 

an a c c o u n t ) .

The U C C  s ection r e ach es a d i f f e r e n t  r e s u l t  in the next s u b s e c t i o n  

r e l a t i n g  to purchase m o n e y  s e c u r i t y  i n t e r e s t s  in c o l l a t e r a l  o t h e r  than 

inventory. Here, w h e r e  it is n o t  o r d i n a r i l y  e x p e c t e d  that the c o l l a t e r a l  

wi l l  be  sold and that p r o c e e d s  w i l l  result, i t  seems a p p r o p r i a t e  to give 

the p a r t y  hav i n g  a p u r c h a s e  m o n e y  s e c u r i t y  i n t e r e s t  in the o r i g i n a l  

c o l l a t e r a l  an e q u i v a l e n t  p r i o r i t y  in its proceeds. The A l a s k a  section  

is u n c l e a r  on this point.

S u b s e c t i o n  (e) of s e c t i o n  754 c o n t a i n s  two p r i n c i p a l  rules: a fi r s t - t o -

file rule w here both con )eting s e c u r i t y  int e r e s t s  are p e r f e c t e d  by 

filing, and a f i r s t - t o - p e r f e c t  rul e  w h e n  e i t h e r  of  the s e c u r i t y  i n t erests  

is or  b o t h  of  them are p e r f e c t e d  o t h e r w i s e  tha n  by  filing. S u b s e c t i o n  

(f) p r o vides:

(f) F o r  the p u r p o s e  of  the p r i o r i t y  r u l e s  of  (e) of this section, 

a contin u o u s l y  p e r f e c t e d  s e c u r i t y  i n t e r e s t  shall be tr e a t e d  at all 

times as if p e r f e c t e d  b y  f i l i n g  if it w a s  o r i g i n a l l y  so p e r f e c t e d ,  

a n d  it shall be t r e a t e d  at  a l l  t imes as if p e r f e c t e d  o t h e r w i s e  than 

b y  filing if it w a s  o r i g i n a l l y  p e r f e c t e d  o t h e r w i s e  than b y  filing.

T h e s e  s u b s ections have led to c o n s i d e r a b l e  d e b a t e  over q u e s t i o n s  of 

"proceeds." The r e v i s e d  U C C  s e ction a n s w e r s  the q u e s t i o n s  r a i s e d  by  

t hese s u b s ections by s t a t i n g  a single r u l e  in s ubsection (5) w h i c h  ranks 

c o n f l i c t i n g  perfected s e c u r i t y  i n t e r e s t s  by t heir p r i o r i t y  in time, 

d a t i n g  b a c k  to the r e s p e c t i v e  t imes w h e n  w i t h o u t  i n t e r r u p t i o n  the 

s e c u r i t y  interests w e r e  e i t h e r  p e r f e c t e d  or w e r e  the subj e c t s  of a p p r o p r i a t e  

filings, and by d e l e t i n g  the p r o v i s i o n s  of  s u b s e c t i o n  (f) in the Ala s k a  

s e c t i o n  and inserting in its p l a c e  a p r o v i s i o n  w h i c h  states that a date 

o f  fil i n g  o r  p e r f e c t i o n  as to c o l l a t e r a l  is a l s o  a date of filing or  

p e r f e c t i o n  as to p r o c e e d s  for the p u r p o s e s  of  subse c t i o n  (5).

#
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T h e  U C C  s e c t i o n  add s  a n e w  s u b s e c t i o n  w h i c h  states p r i o r i t y  r ules for an 

i n t e r v e n i n g  p l e d g e  in  r e f e r e n c e  to a s u b s e q u e n t  a d v a n c e  b y  a n  e a r l i e r -  

f iled s e c u r e d  party.

18. AS 45 . 0 5 . 7 5 6

A S  4 5 . 0 5 . 7 5 6  r e l a t e s  to s e c u r i t y  i n t e r e s t s  in fixtures. The r ules  

e s t a b l i s h e d  i n  tha t  se c t i o n  for p r i o r i t y  do  n o t  a p p l y  to g oods i n c o r p o r a t e d  

in t o  a structure; e n c u m b r a n c e s  u p o n  f i x t u r e s  o r  rea l  e s t a t e  m a y  be 

c r e a t e d  u n d e r  the l a w  a p p l i c a b l e  to re a l  estate. S u b s e c t i o n s  (b) and

(c) are s u b j e c t  to l i m i t a t i o n s  s t a t e d  in s u b s e c t i o n  (d). S u b s e c t i o n  (b) 

p r o v i d e s  for the p r i o r i t y  of a s e c u r i t y  i n t e r e s t  in  g o o d s  b e f o r e  they 

b e c o m e  fixtures o v e r  the c l a i m s  of all p e r s o n s  w h o  have an i n t e r e s t  in 

the real estate. S u b s e c t i o n  (c) p r o v i d e s  that a s e c u r i t y  i n t e r e s t  w h i c h  

at t a c h e s  to g o o d s  a f t e r  the y  b e c o m e  fixt u r e s  is v a l i d  a g a i n s t  all 

p e r s o n s  s u b s e q u e n t l y  a c q u i r i n g  i n t e r e s t s  in the real e s t a t e  b u t  is 

i n v a l i d  a g a i n s t  a p e r s o n  w i t h  an  i n t e r e s t  in the real esta t e  at  the time 

the secu r i t y  i n t e r e s t  a t t a c h e s  to the g o o d s  wh( has not c o n s e n t e d  in 

w r i t i n g  to the s e c u r i t y  i n t e r e s t  o r  d i s c l a i m e d  nn i n t e r e s t  in the goods 

as fixtures. S u b s e c t i o n  (d) lists c e r t a i n  o c c a s l o r s  w h i c h  w i l l  not lead 

to the r e s u l t  d i c t a t e d  b y  (b) a n d  (c). S u b s e c t i o n  (e) all o w s  a se c u r e d  

party, o n  default, to r e m o v e  his c o l l a t e r a l  from the property.

U C C  sec. 9-313 has c o m p l e t e l y  r e w r i t t e n  this section. It i n t r o d u c e s  and 

d e f i n e s  the t e r m  "fixture fili n g . "  W h e n  a fil i n g  is inte n d e d  to give 

the p r i o r i t y  a d v a n t a g e s  d i s c u s s e d  in Lhc s e ction a g a i n s t  real e s t a t e  

interests, the f i l i n g  m u s t  be for r e c o r d  in the real est a t e  r e c o r d s  and 

i ndexed therein, so that it w i l l  be  f ound in a real e s t a t e  search. The 

g e n e r a l  p r i n c i p l e  of  p r i o r i t y  a n n o u n c e d  in this s e ction is set forth in 

p a r a g r a p h  ( 4 ) (b). It is b a s i c a l l y  tha t  a fixture fil i n g  g i v e s  to the 

fixture s e c u r i t y  i n t e r e s t  p r i o r i t y  as a g a i n s t  o t h e r  real e s t a t e  in t e r e s t s  

a c c o r d i n g  to the u s u a l  p r i o r i t y  rule of c o n v e y a n c i n g ,  that is, the first  

to file or r e c o r d  p r e vails. The s e c t i o n  p r o v i d e s  th a t  n o  secu r i t y  

i n t e r e s t  exi s t s  in o r d i n a r y  b u i l d i n g  m a t e r i a l s  i n c o r p o r a t e d  into an 

i m p r o v e m e n t  o n  land. P a r a g r a p h  (4), w h i c h  is the cor e  p r o v i s i o n  of  the 

section, provides:

(4) A  p e r f e c t e d  s e c u r i t y  i n t e r e s t  in fixtures has p r i o r i t y  o v e r  

the c o n f l i c t i n g  i n t e r e s t  of  a n  e n c u m b r a n c e r  or o w n e r  of the real  

e st a t e  w h e r e

(a) the s e c u r i t y  i n t e r e s t  is a p u r c h a s e  m o n e y  secur i t y 

interest, the i n t e r e s t  of  the e n c u m b r a n c e r  or o w n e r  aris e s  

b e f o r e  the g o o d s  b e c o m e  fixtures, the s e c u r i t y  i n t e r e s t  is
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p e r f e c t e d  b y  a f i xture f i l i n g  b e f o r e  the g o o d s  b e c o m e  f i x t u r e s  

o r  w i t h i n  ten d a y s  thereafter, and the d e b t o r  has an  i n t e r e s t  

o f  r e c o r d  in the real e s t a t e  or is in p o s s e s s i o n  of  the rea l  

estate; or

(b) the s e c u r i t y  i n t e r e s t  As p e r f e c t e d  b y  a fi x t u r e  filing 

b e f o r e  the i n t e r e s t  of  the e n c u m b r a n c e r  or  o w n e r  is of record, 

the s e c u r i t y  i n t e r e s t  h a s  p r i o r i t y  over any c o n f l i c t i n g  i n t e r e s t  

of a p r e d e c e s s o r  in title of  the e n c u m b r a n c e r  o r  owner, and

the d e b t o r  has an i n t e r e s t  o f  r e c o r d  in the re a l  e s t a t e  o r  is 

in p o s s e s s i o n  of the real estate; or

(c) the fi xtures are r e a d i l y  r e m o v a b l e  f a c t o r y  or o f f i c e  

m a c h i n e s  or r e a d i l y  r e m o v a b l e  r e p l a c e m e n t s  of  d o m e s t i c  a p p l i a n c e s  

w h i c h  are c o n s u m e r  goods, a n d  b e f o r e  the gccds b e c o m e  fixt u r e s  

the secur i t y  i n t e r e s t  is p e r f e c t e d  by a n y  m e t h o d  p e r m i t t e d  b y  

this Article; or

(d) the c o n f l i c t i n g  i n t e r e s t  is a lien on  the real estate  

o b t a i n e d  by legal or  e q u i t a b l e  p r o c e e d i n g s  a f t e r  the secu r i t y  

i n t e r e s t  w a s  p e r f e c t e d  by  a n y  m e t h o d  p e r m i t t e d  by this Article.

F u r t h e r  s u b s e c t i o n s  p r o v i d e  that eve n  a n o n p e r f e c t e d  s e c u r i t y  interest 

in fixtures has p r i o r i t y  o v e r  the c o n f l i c t i n g  i n t e r e s t  of  an e n c u m b r a n c e r

J
or o w n e r  if the latter has c o n s e n t e d  in  w r i t i n g  to the s e c u r i t y  inte r e s t  

or the d e b t o r  has a r i g h t  to rem o v e  the goods a3 a g a i n s t  the e n c u m b r a n c e r  

or o w n e r  (if the d e b t o r ' s  r i g h t  terminates, the p r i o r i t y  of the secu r i t y  

i n t e r e s t  c o n t i n u e s  for a r e a s o n a b l e  t i m e ) ; tha t  a  s e c u r i t y  i n t e r e s t  in 

fixtures i.s g e n e r a l l y  sub o r d i n a t e  to a c o n s t r u c t i o n  m o r t g a g e  r e c o r d e d  

bef o r e  the g oods bec o m e  fixtures; and that the s e c u r e d  p a r t y  may, on 

default, rem o v e  his c o l l a t e r a l  f r o m  the property.

19. AS 4 5 . 0 5 . 7 6 6

The v a r i a t i o n  b e t w e e n  t h 1 r. s e c t i o n  of  the Alaska s t a t u t e s  and the UCC 

v e r s i o n  relate to e l i m i n a t i o n  of the term "co n t r a c t  right" in U C C  sec. 9- 

106.

20. AS 4 5 . 05.760

AS 45.05.768(a) lists the p r o p e r  p l a c e  to file in o r d e r  to p e r f e c t  a 

s e c u r i t y  inte r e s t  in v a r i o u s  types of collateral. This s u b s e c t i o n  is in 

c o n f o r m a n c e  w i t h  "second a l t e r n a t i v e "  for s u b s e c t i o n  (1) u n d e r  the pr e -  

1972 U C C  sec. 9-401. The A l a s k a  s u b s e c t i o n  r e q u i r e s  filing fcr goods 

w h i c h  are or are to b e c o m e  fixt u r e s  in the o f f i c e  w h e r e  a m o r t g a g e  o-n

#
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the real esta t e  c o n c e r n e d  w o u l d  be  f iled or recorded. The r e vised UCC  

s u b s e c t i o n  als o  r e q u i r e s  f i l i n g  in the sa m e  p l a c e  for s e c u r i t y  i n t erests  

in c o l l a t e r a l  w h i c h  is t i m b e r  o r  mi n e r a l s .

AS  45.05.768(d) p r o v i d e s :

If c o l l a t e r a l  is b r o u g h t  into the s t a t e  fro m  a n o t h e r  jurisdiction, 

the r u l e s  s t a t e d  in sec. 694 o f  th i s  c h a p t e r  d e t e r m i n e  w h e t h e r  

f i l i n g  is n e c e s s a r y  in this state.

T h e  r e v i s e d  U C C  s e c t i o n  d e l e t e s  "If c o l l a t e r a l  is b r o u g h t  into the state 

f r o m  a n o t h e r  j u r i s d i ction,".

The r e v i s e d  UCC s e c t i o n  a l s o  ad d s  two n e w  subsections. T h e  first n e w  

s u b s e c t i o n  p r o v i d e s  a s p ecial rul e  for f i l i n g  o f  a s e c u r i t y  i n t e r e s t  in 

c o l l a t e r a l ,  i n c l u d i n g  fixtures, of a t r a n s m i t t i n g  utility. The filing 

w o u l d  be in a state o f f i c e  (presumably the D e p a r t m e n t  of A d m i n i s t r a t i o n  

in Alaska) rath e r  than i local o f f i c e  in  o r d e r  to a v o i d  the n e c e s s i t y  of 

m u l t i p l e  filings for fixt u r e s  l o c a t e d  in m a n y  a r e a s  of  the state. The 

sec o n d  n e w  s u b s e c t i o n  e s t a b l i s h e s  the r e s i d e n c e  of an o r g a n i z a t i o n  for 

the p u r p o s e s  of the section. It is the p l a c e  o f  b u s i n e s s  if the o r g a n i z a t i o n  

has o n e  or  its c h i e f  e x e c u t i v e  o f f i c e  if it has m o r e  than one p l a c e  of 

business.

21. AS 4 5 . 0 5 . 7 7 0

AS  4 5 . 0 5 . 7 7 0  r e l a t e s  to a m e n d m e n t s  to a n d  formal r e q u i s i t e s  of a fin a n c i n g  

statement. S e v e r a l  c h a n g e s  in U C C  sec. 9-402 are c o n f o r m i n g  c h a n g e s  to 

n e w  r e q u i r e m e n t s  in 9-401 that c e r t a i n  f i n a n c i n g  s t a t e m e n t s  c o v e r i n g  

sucli c o l l a t e r a l  as timber a n d  m i n e r a l s  b e  filed in the real estate 

records. The U C C  s e c t i o n  a l s o  r e s p o n d s  to o b j e c t i o n s  that the na m e  of 

the d e b t o r  m i g h t  n o t  be in the real e s t a t e  c h a i n  of title. S ince 9- 

3 1 3 ( 4 ) (a) ami (b) p e r m i t  f i x t u r e  fil i n g  a g a i n s t  p e r s o n s  in p o s s e s s i o n  of 

the real est a t e  v>ho d o  n o t  hav e  i n t e r e s t s  of  record, 9-402 r e q u i r e s  the 

n a m i n g  of an o w n e r  o f  r e c o r d  of  the real e s t a t e  in such cases, and 9-

403(7) r e q u i r e s  i n d e x i n g  the f i x t u r e  f i l i n g  a g a i n s t  the name.

A n e w  s u b s e c t i o n  in the U C C  s e c t i o n  m a k e s  it p o s s i b l e  for a real estate  

m o r t g a g e  to serve as a f i n a n c i n g  s tatement, a n d  a r e l a t e d  cha n g e  in 9- 

403(6) m a k e s  it u n n e c e s s a r y  to file c o n t i n u a t i o n  s t a t e m e n t s  for such a 

f i n a n c i n g  statement.

F u r t h e r  c h a n g e s  in the U C C  s e c t i o n  p r o v i d e  that o n l y  tho d e b t o r  need  

sig n  the s t a t e m e n t  r a t h e r  than b o t h  the d e b t o r  and the s e c u r e d  party,-

tha t  a s e c u r e d  p a r t y  in s t e a d  of  the d e b t o r  m a y  sign a s t a t e m e n t  to

p e r f e c t  a secu r i t y  i n t e r e s t  in c o l l a t e r a l  as to w h i c h  the I :ling has 

l a p s e d  o r  c o l l a t e r a l  a c q u i r e d  a f t e r  a c h a n g e  of name, i d e n t i t y  or

.
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c o r p o r a t e  s t r u c t u r e  o f  the debtor; a n d  that a f i n a n c i n g  s t a t e m e n t  

s u f f i c i e n t l y  shows the na m e  o f  the d e b t o r  if it g i v e s  the i n d i vidual, 

p a r t n e r s h i p  o r  c o r p o r a t e  na m e  o f  the debtor, w h e t h e r  o r  n o t  it  a d d s  

o t h e r  t rade n a m e s  or n a m e s  o f  pa r t n e r s .

22. A S  45. 0 5 . 7 7 2

AS  4 5 . 0 5 . 7 7 2  re l a t e s  to the d u r a t i o n  o f  filing, the e f f e c t  of  l a p s e d  

filing, the d u t i e s  of  the fili n g  officer, and w h a t  c o n s t i t u t e s  a filing.

U C C  sec. 9-403 d i f f e r s  fro m  the A l a s k a  s e c t i o n  in that it m a k e s  e v e r y  

fi n a n c i n g  s t a t e m e n t  (except those in w h i c h  the d e b t o r  is a t r a n s m i t t i n g  

u t i l i t y  a n d  those w h i c h  are re a l  e s t a t e  m o r t g a g e s  e f f e c t i v e  as  f i xture  

filings u n d e r  9-402) e f f e c t i v e  for a full five years. It a l s o  p r o v i d e s  

for the c o n t i n u e d  e f f e c t i v e n e s s  o f  a s t a t e m e n t  d u r i n g  an i n s o l v e n c y  

p r o c e e d i n g  u n t i l  the end of tha p r o c e e d i n g  a n d  for 60 d a y s  t h e r eafter, 

o r  u ntil the e x p i r a t i o n  o f  the five yea r  period, w h i c h e v e r  is later.

U p o n  lapse, u n d e r  the U C C  section, the s e c u r i t y  i n t e r e s t  b e c o m e s  u n p e r f e c t e d ,  

u n l e s s  it is p e r f e c t e d  w i t h o u t  filing. If the s e c u r i t y  i n t e r e s t  b e c o m e s  

u n p e r f e c t e d  upo n  lapse, it is d e e m e d  to have bee n  u n p e r f e c t e d  as a g a i n s t  

a p e r s o n  w h o  b e c a m e  a p u r c h a s e r  of lien c r e d i t o r  b e f o r e  lapse.

A  n e w  s u b s e c t i o n  w o u l d  give the filing o f f i c e r  a u t h o r i t y  to c h a r g e  e x t r a  

fees if the fin a n c i n g  s t a t e m e n t  d o e s  n o t  c o n f o r m  to a u n i f o r m  p r e s c r i b e d  

size a n d  content.

23. AS 4 5 . 05.774

AS 45 . 0 5 . 7 7 4  r e lates to t e r m i n a t i o n  statements. The U C C  section, 9-404, 

r e q u i r e s  the filing of t e r m i n a t i o n  s t a t e m e n t s  i.i the cas e  of c o n s u m e r  

g oods even w i t h o u t  a d e m a n d  b y  the consumer. This is n o t  p r o v i d e d  in 

the Ala s k a  section. O t h e r  than in the case o f  consumer goods, the 

t e r m i n a t i o n  s t a t e m e n t  is r e q u i r e d  o n l y  up o n  w r i t t e n  d e m a n d  b y  the 

debtor.

24. AS 4 5 . 05.776

A S  4 5 . 0 5 . 7 7 6  r e l a t e s  to the a s s i g n m e n t  of s e c u r i t y  interests, the d u t i e s  

o f  filing officers, and fees. The A l a s k a  s e c t i o n  leaves the d e t e r m i n a t i o n  

o f  fees to the a d m i n i s t r a t i v e  d i r e c t o r  of courts; the U C C  section, 9- 

405, w o u l d  e s t a b l i s h  the fees statutorily. V a r i o u s  c h anges h a v e  b e e n  

m a d e  in the UCC s e c t i o n  to c o n f o r m  w i t h  c h a n g e s  in o t h e r  s e c t i o n s  of 

Par t  4 of the UCC article.

0
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25. A S  45 . 0 5 . 7 7 8

A S  4 5 . 0 5 . 7 7 8  r e l a t e s  to r e l e a s e s  of  col l a t e r a l ,  the d u t i e s  o f  the f i l i n g  

offi c e r ,  a n d  fees. The c o m m e n t s  u n d e r  "24" are a p p l i c a b l e  to c h a n g e s  

m a d e  in the U C C  section, 9-406.

26. A S  45 . 0 5 . 7 8 0

AS 4 5 . 0 5 . 7 8 0  r e l a t e s  to i n f o r m a t i o n  f r o m  the f i l i n g  officer. The c o m m e n t s  

un d e r  "24" are a p p l i c a b l e  to c h a n g e s  m a d e  in the U C C  section, 9-407.

27. N o  C o r r e s p o n d i n g  A l a s k a  S t a t u t e

A  n e w  UCC section, 9-408, p r o v i d e s  as follows:

A  c o n s i g n o r  or  les s o r  of g o o d s  m a y  file a f i n a n c i n g  s t a t e m e n t  u s i n g  

the t erms "consignor," " c o n s i g n e e , "  "lessor," "lessee" o "  the like 

i n s t e a d  of  the terms s p e c i f i e d  in S e c t i o n  9-402. The p r e v i s i o n s  of 

the P a r t  shall a p p l y  as a p p r o p r i a t e  to s u c h  a f i n a n c i n g  s-'.tement 

b u t  its filing shall not o f  itself be a factor in d e t e r m i n i n g  

w h e t h e r  or n o t  the c o n s i g n m e n t  or lease is i n t e n d e d  as s e c u r i t y  

(Section 1-201(37)). However, if it is d e t e r m i n e d  for o t h e r  re a s o n s  

that the c o n s i g n m e n t  or  l e a s e  is so intended, a s e c u r i t y  i n t e r e s t  

o f  the c o n s i g n o r  o r  les s o r  w h i c h  a t t a c h e s  to the c o n s i g n e d  or 

leas e d  goods is p e r f e c t e d  b y  suc h  filing.

Th i s  n e w  s ection a d a p t s  the fil i n g  s y s t e m  of the a r t i c l e  to c o n s i g n m e n t s  

a n d  leases. F i l i n g  of c o n s i g n m e n t s  is r e q u i r e d  u n d e r  c e r t a i n  c o n d i t i o n s  

(sections 2-326(3), 9-114). F i l i n g  of true leas e s  w h i c h  are n o t  s e c u r i t y  

i n t e r e s t s  is n o t  required; b u t  b e c a u s e  the q u e s t i o n  w h e t h e r  a lease is a 

true lease m a y  be a c lose one, fil i n g  is p e r m i t t e d  for leases.

28. AS  45.05.782

A S  45.05.782(c) p r o h i b i t s  the w a i v e r  or v a r i a n c e  of  c e r t a i n  r u l e s  in the 

c h a p t e r  r e l a t i n g  to d e f a u l t  to the e x t e n t  that they give r i g h t s  to the 

d e b t o r  and impose d u t i e s  on the s e c u r e d  party. An  e x c e p t i o n  is a l l o w e u  

as p r o v i d e d  w i t h  r e s p e c t  to c o m p u l s o r y  d i s p o s i t i o n  of c o l l a t e r a l  in 

s e c t i o n  790(a). The r e v i s e d  U C C  section, 9-501, m a k e s  a "p u r e l y  t e c h n i c a l "  

c h a n g e  b y  r e f e r r i n g  to the U C C  s e c t i o n  c o r r e s p o n d i n g  to AS 4 5 . 0 5 . 7 8 8  as 

w e l l  as to that c o r r e s p o n d i n g  to s e c t i o n  790(a). The cha n g e  c l e a r s  up 

a n  a m b i g u i t y  a3 to w h e t h e r  a d e b t o r  c o u l d  a f t e r  d e f a u l t  a g r e e  on the 

tim e  w i t h i n  w h i c h  a sale m i g h t  be h e l d  o r  the time a f t e r  w h i c h  a se c u r e d  

p a r t y  m i g h t  k e e p  the goods in lieu of a sale.
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29. AS 45 . 0 5 . 7 8 8

AS 4 5 . 0 5 . 7 8 8  r e l a t e s  to the a l l o w a b l e  m e a n s  o f  d i s p o s i n g  o f  c o l l a t e r a l  

a f t e r  default. It r e q u i r e s  r e a s o n a b l e  n o t i c e  of  the d i s p o s i t i o n  to be 

g i v e n  b y  the s e c u r e d  p a r t y  to the d e b t o r  a n d  "except in the c a s e  of 

c o n s u m e r  goods, to a n y  o t h e r  p e r s o n  w h o  h a s  a s e c u r i t y  i n t e r e s t  in the 

c o l l a t e r a l  a n d  w h o  h a s  d u l y  f iled a f i n a n c i n g  s t a t e m e n t  i n d e x e d  in the 

n a m e  o f  the d e b t o r  in the s t a t e  o r  w h o  is k n o w n  b y  the s e c u r e d  p a r t y  to 

h a v e  a s e c u r i t y  i n t e r e s t  in the c o l l a t e r a l . 11 The U C C  section, 9-504, 

r e p l a c e s  the q u o t e d  l a n g u a g e  w i t h  "if h e  has n o t  signed a f t e r  d e f a u l t  a 

s t a t e m e n t  r e n o u n c i n g  or  m o d i f y i n g  h i s  r i g h t  to n o t i f i c a t i o n  o f  sale."

The r e a s o n  for the c h a n g e  is p r o v i d e d  in the o f f i c i a l  r e a s o n s  as follows:

U n d e r  the 1962 Cod e  the. s e c u r e d  p a r t y  g i v i n g  noti c e  of  sale h a d  to 

n o t i f y  (except in the c a s e  of c o n s u m e r  goods) not o n l y  e v e r y  o t h e r  

p e r s o n  w h o  h a d  d u l y  f i l e d  a f i n a n c i n g  s t a t e m e n t  i n d e x e d  in the na m e  

o f  the d e b t o r  in the s tate a n d  w h o  still h a d  a s e c u r i t y  i n t e r e s t  in 

the collateral, b u t  a l s o  a n y  o t h e r  p e r s o n  k n o w n  by  the s e cured 

p a r t y  to ha v e  an i n t e r e s t  in the col l a t e r a l .  This m e a n t  tha t  the 

s e c u r e d  p a r t y  h a d  to s e a r c h  the r e c o r d s  in e v e r y  case of n o t i c e  of 

sale, to a s c e r t a i n  w h e t h e r  t h e r e  w e r e  a n y  o t h e r  s e c u r e d  p a r t i e s  

w i t h  fin a n c i n g  s t a t e m e n t s  th a t  m i g h t  be d e e m e d  to c o v e r  the c o l l a t e r a l  

in question. Moreover, he  ran the ris k  that some i n f o r m a l  c o m m u n i c a t i o n  

b y  letter, or ev e n  orally, m i g h t  b e  d e e m e d  to have g i v e n  h i m  k n o w l e d g e  

of the i n t e r e s t  of tha t  o t h e r  party. T h e s e  bu r d e n s  o f  s e a r c h i n g 

the rec o r d  a n d  of  c h e c k i r ;  the s e c u r e d  p a r t y ' s  files w e r e  g r e a t e r  

than the c i r c u m s t a n c e s  c a l x e d  for b e c a u s e  as a p r a c t i c a l  m a t t e r  

there w o u l d  s e l d o m  be a junior s e c u r e d  p a r t y  w h o  r e a l l y  had »n 

i nte r e s t  n e e d i n g  p r o t e c t i o n  in the cas e  o f  a for e c l o s u r e  sale.

Therefore, a c h a n g e  is m a d e  r e q u i r i n g  noti c e  to p e r s o n s  o t h e r  than 

the d e b t o r  o n l y  if such p e r s o n s  h a d  n o t i f i e d  the s e c u r e d  p a r t y  in 

w r i t i n g  of their c l a i m  o f  an i n t e r e s t  in the .collateral b e f o r e  he 

sent his n o t i f i c a t i o n  to the d e b t o r  c r  b e f o r e  the d e b t o r ' s  r e u n u c i a t i o n  

of  his ights.

30. AS  4 5 . 05.790

A S  4 5 . 0 5 . 7 9 0  allows a s e c u r e d  p a r t y  in p o s s e s s i o n ,  after default., to 

r e t a i n  the c o l l a t e r a l  in s a t i s f a c t i o n  of the o b l i g a t i o n  and requ i r e s  

n o t i f i c a t i o n  s imilar to that r e q u i r e d  in s e c t i o n  788. The UCC section,

9-505, conta i n s  a m o d i f i c a t i o n  similc.r to that mad e  in the p r e v i o u s  

section.

K E V : j d n
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Senate Bill 77 has passed the Senate and is awaiting 

placement on the House calendar by the House Rules Committee. 

The Bill is. an impartial updating of commercial law which the 

Code Revision Commission believes will not change the balance 

between debtors and creditorb or between securities dealers and 

their customers.

Most of tlie changes in Alaska'*law which the Bill 

would make, and the: changes which will have the greatest impact 

on Alaskans, are modifications of Article 9 of the Uniform 

Commercial Code (Title- 45, Chapter 9 of Alaska Statutes), which 

concerns security interests in personal property. These 

modifications were proposed by the National Conference of 

Commissioners on uniform State Laws over twelve years ago and 

have been adopted by at least thirty-two states, including 

California, Colorado, Connecticut, Illinois, Massachusetts, 

Michigan, Minnesota, New York, Ohio, Oregon, Wisconsin and 

other commercially important states in which Alaskans buy and 

finance personal property. Many of the changes concern 

redefining, the term ’'account"' to include "contract rights'*, and 

eliminating the term "contract rights" from Artic3|k9.

Although Article 9 has been a very successful uniform Act, this 

particular area of Article 9 has resulted in substantial 

litigation and needs the improvement Senate Bill^77 will 

provide.

The remainder of Senate Bill 77 modified portions of 

Article 8 of the Uniform Commercial Code (Title 45, Chapter. 8 

of Alaska Statutes) concerning purchase and sale of 

securities. These amendments were first proposed in 1977, so 

have not been passed by as many states as have the amendments 

of Article 9. However, the commercially active states of 

Connecticut and Minnesota had passed them as of early 1981,and 

other states will follow as they have with the Article 9 

amendments. Maintaining uniformity of laws between the states 

is sufficient reason to make these amendments, which appear to
m  r .  a . m i  U n i -  a v \  1  n k n » \ r »  A  1 V \ K f i  I  O M / A / Y  1 \ A  f  1 1 7 * 1  k  7  Q C
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MEMORANDUM

TO: Linda Wild, A.A.
House Rules
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FROM: D i c k erson Regan, Consultant\ it
A l a s k a  Code Revisi on Commis's-ion

DATE: January 11, 1982

RE: SB 77 (UCC, Articles 8 and 9)

As y o u  know, when the first session of the twelfth 
legislature ended, SB 77 was in the H ouse Rules Committee for 
pl a c ement on the calendar. The bill deals w i t h  uniform a m e n d­
ments to Articles 8 and 9 of the U n i f o r m  Commercial Code.

It is my understanding that the bill was destined for 
pl a c ement on the calendar and p a ssage last session. Then in 
the push for adjournment it was left behind.

The bA.ll was prepared by the Alaska Code Revision 
Commission. The commission will be m e e t i n g  in Ju neau at the 
Cape Fox Sh effield Tongass Room b e g i n n i n g  at 1:00 p.m., Thursday, 
J a nua ry 14th and again the following day at 9:00 a.m.

If there are questions or problems in getting the 
bill up for final passage, I'm sure the commission would a p p r e­
ciate being  informed of them and w o u l d  adjust its agenda to 
hear from you.

Thanks for w h a tever c l a r if ication you can provide 
about scheduling the bill for final passage.

D R : c h w
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M E M O R A N D U M  R E G A R D I N G  U N I F O R M  A M E N D M E N T S  TO 
T H E  U N I F O R M  C O M M E R C I A L  CODE ( U C C ) - - A R T I C L E  8 

ON I N V E S T M E N T  S E C U R I T I E S  (Sections 1-14  a n d  72 in SB 77)

M A R C H  1981

This m e m o r a n d u m  w i l l  e x p l a i n  p o i n t s  of d i f f e r e n c e  
b e t w e e n  A r t i c l e  8 of the U n i f o r m  C o m m e r c i a l  Code (UCC) and 
AS 4 5 . 0 8 . 1 0 1  - 45.08.406.

U CC A r t i c l e  8 and AS 4 5 . 0 8 . 1 0 1  - 4 5 . 0 8 . 4 0 6  r e l a t e  to 
i n v e s t m e n t  securities. E a c h  b o d y  of law c o n tains p a r a l l e l  
sections; therefore, to as great an e x t e n t  as possible, the 
f o l l o w i n g  d i s c u s s i o n  w i l l  p r o c e e d  in n u m e r i c a l  s e q uence t h r o u g h  
those s e c tions  of A l a s k a  law w h i c h  h a v e  d e v i a t e d  from the 
u n i f o r m  act.

AS 4 5 . 0 8 . 1 0 2  a n d  its count e r p a r t ,  UCC sec. 8-102, 
p r o v i d e  d e f i n i t i o n s  for terms u s e d  in their r e s p e c t i v e  articles; 
however, s e c t i o n  102 i ncludes a d e f i n i t i o n  w h i c h  is n o t  in the 
UCC s e c t i o n  and m o d i f i e s  a d e f i n i t i o n  w h i c h  is in the UCC 
section.

The d e f i n i t i o n  in sec. 102 w h i c h  is not in 8-102 is 
for the t e r m  " p r op er form." P rior to 1962, the UCC i n c l u d e d  
such a definition, but in that y e a r  8-102 was a m e n d e d  to delete 
the def inition. At the same time UCC sec. 8-208 was a m e n d e d  to 
d e l e t e  the term for w h i c h  the d e f i n i t i o n  in 8-102 had b e e n  
supplied. Since it was the a m e n d m e n t  to 8-208 w h i c h  f o r m e d  
the b a s i s  for the d e c isior to d elete the d e f i n i t i o n  of " p roper 
form" in 8-102, this d i s c u s s i o n  w i l l  c o n t i n u e  n o w  out of n u m e r i­
cal s e q u e n c e  to e x amine the d i f f e r e n c e  b e t w e e n  UCC sec. 8-208 
and the c o r r e s p o n d i n g  A l a s k a  law, AS 4 5 . 0 8 . 2 0 8

AS 45.08". 208 and UCC sec. 8-20 8 e n u m e r a t e  the w a r r a n t­
ies. m a d e  to a b o n a  fide p u r c h a s e r  (that is, a p u r c h a s e r  for 
v a l u e  w i t h o u t  n o t i c e  of the p a r t i c u l a r  d e f e c t  in the security) 
by a p e r s o n  w h o  places his s i g n a t u r e  u p o n  a s e c u r i t y  as a u t h e n­
ticatin g trustee, registrar, t r a n s f e r  agent, or the like.
AS 4 5 . 0 8 . 2 0 8  includes a w a r r a n t y  that "the securit; is g e n u i n e  
a nd in p r o p e r  form." Hence, the n e e d  for a d e f i n i t i o n  of 
" p r o p e r  form." Since 1962, the UCC has r e p l a c e d  the w a r r a n t y  
q u o t e d  abo ve w i t h  the following:,

(a) the s e c u r i t y  is genuine; a n d  . . .

(c) h e  (the p e r s o n  s i g n i n g  the security) has 
r e a s o n a b l e  grounds to b e l i e v e  that the securit y 
is in the f o r m  and w i t h i n  the a mount the 
i s sue r is a u t h o r i z e d  to issue.



T h e  P e r m a n e n t  E d i t o r i a l  B o a r d  o f  the N a t i o n a l  C o n­
fer e n c e  of C o m m i s s i o n e r s  on U n i f o r m  S t a t e  Laws n o t e d  the f o l­
lowing r e a s o n  for the change:

As e n a c t e d  in N e w  Y o r k  [prior to amendt-jnt by 
L.1963, c.1003] S e c t i o n  8-208 r e d u c e d  the 
w a r r a n t y  as to f o r m  to a w a r r a n t y  that the 
s e c u r i t y  is in the f o r m  w h i c h  the a u t h e n t i­
cat i n g  trus'-ee, registr ar, or t r a n s f e r  agent 
wa s  a u t h o r i z e d  to sign or c o u n t e r s i g n .  U n d e r  
the case law, the r e s p o n s i b i l i t y  of such p a r t y  
ap p e a r s  to go s o m e w h a t  further. The E d i t o r i a l  
B o a r d  b e l i e v e s  that its r e c o m m e n d e d  a m e n u m e n t  
c o r r e c t l y  r e f l e c t s  the r e s p o n s i b i l i t y  i n d i­
ca t e d  by the case law w h i l e  also r e d u c i n g  the 
w a r r a n t y  as to f o r m  a p p e a r i n g  in the 1958 Text 
[Alaska's version]. In a c t u a l  prac/cic.e 
a u t h e n t i c a t i n g  trustees, r e g i s t r a r s  and 
t r a n s f e r  agents u s u a l l y  r e l y  u p o n  c o u n s e l  as 
to m a t t e r s  of form. A m o n g  o t h e r  things, the 
a m e n d m e n t  takes into a c c o u n t  s u c h  practice.

In terms of b u r d e n  p l a c e d  u p o n  an a u t h e n t i c a t i n g  
trustee, registrar, t r a n s f e r  agent, or the like, the A l a s k a  
v e r s i o n  of this s e c t i o n  places a g r e a t e r  b u r d e n  by i m p o s i n g  an 
a b s o l u t e  w a r r a n t y  that the f o r m  is proper, w h e r e a s  the UCC 
v e r s i o n  r e q u i r e s  o n l y  r e a s o n a b l e  -^rounds to b e l i e v e  that the 
s e c u r i t y  is in the f o r m  the i s suer is a u t h o r i z e d  to issue. 
T h r e e  states h a v e  m e l d e d  the two v e r s i o n s  t o g e t h e r  to a c h i e v e  
a third v e r s i o n  w h i c h  is m o r e  b u r d e n s o m e  still. In Indiana, 
M i s s o u r i  and M o n t a n a  the effe ct of the s i g n a t u r e  of an a u t h e n­
tica t i n g  trustee, registrar, t r a n s f e r  a g e n t  or the like is to 
w a r r a n t  that the s e c u r i t y  is in p r o p e r  f o r m  and that there are 
r e a s o n a b l e  grounds to b e l i e v e  that it is in the f o r m  the 
i s s u e r  is a u t h o r i z e d  to issue.

R e t u r n i n g  n o w  to AS 4 5 . 0 8 . 1 0 2  a n d  UCC sec. 8-102, i c  

w a s  n o t e d  e a r l i e r  that s e c t i o n  102 m o d i f i e s  a d e f i n i t i o n  in 
s e c t i o n  8-102. The d e f i n i t i o n  in q u e s t i o n  is for " c l e a r i n g  
c o r p o r a t i o n . "  U n d e r  s e c t i o n  8-102(3), a c l e a r i n g  c o r p o r a t i o n  
is d e f i n e d  as a c o r p o r a t i o n

(a) at least n i n e t y  p e r  cent of the capital 
stock of w h i c h  is h e l d  by or for one or m o r e  
pe r s o n s  (other than i n divid uals) each of w h o m

(i) is s u b j e c t  to s u p e r v i s i o n  or r e g u l a t i o n  
p u r s u a n t  to the p r o v i s i o n s  of f e d e r a l  or state 
b a n k i n g  laws or state i n s u r a n c e  laws, or

(ii) is a b r o k e r  or d e a l e r  or i n v e s t m e n t  
c o m p a n y  r e g i s t e r e d  u n d e r  the S e c u r i t i e s  E x­
change Act of 1934 or the I n v e s t m e n t  C o mpany  
A c t  of 1940, or
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(iii) is a n a t i o n a l  securi t i e s  e x c h a n g e  or 
a s s o c i a t i o n  r e g i s t e r e d  u n d e r  a s t a t u t e  of 
the U n i t e d  States s u c h  as the S e c u r i t i e s  Ex- 
chang "j Act of 1934, a nd n o n e  of whom, other 
than a n a t i o n a l  s e c u r i t i e s  e x c h a n g e  or a s s o­
ciation, holds in excess of t w e n t y  p e r  cent 
of the capital s tock of such corporation; and

(b) any r e m a i n i n g  c a p i t a l  s+’ock  of w h i c h  is 
h e l d  b y  individuals w h o  h a v e  p u r c h a s e d  such 
ca pital stock at or p r i o r  to the time of their 
taking o ffice as d i r e c t o r s  of such c o r p o r a t i o n  
a n d  w h o  h a v e  p u r c h a s e d  o n l y  so m u c h  of such 
ca pital s t o c k  as m a y  be n e c e s s a r y  to p e r m i t  
them to q u a l i f y  as s uch directors.- (emphasis 
added)

The e m p h a s i z e d  p o r t i o n  of the d e f i n i t i o n  is d e l e t e d  in AS 45.- 
08.102. T he e ffect of this d e l e t i o n  is to i n c rease the n u m b e r  
of c o r p o r a t i o n s  w h i c h  m a y  fall into the class jf c l e a r i n g  c o r­
porati ons.

UCC sec. 8-320, w h i c h  c o r r e s p o n d s  to AS 45.08.320, 
e s t a b l i s h e s  the role a c l e a r i n g  c o r p o r a t i o n  plays in the t r a n s­
fer or p l e d g e  of a s e c u r i t y  or of any i n t e r e s t  in a security.
A  t r a nsfer or p l e d g e  u n d e r  these sec tions "has the e ffec t of 
a d e l i v e r y  of a s e c ur ity in b e a r e r  f o r m  or duly e n d o r s e d  in 
b l a n k . "  T h e  o f f i c i a l  U CC c o m m e n t  to this s e c t i o n  states:

C o n s i s t e n t  w i t h  the u n d e r l y i n g  p u r p o s e s  and 
p o l i c i e s  of this Act 'to p e x m i t  the c o n t i n u e d  
e x p a n s i o n  of c o m m e r c i a l  p r a c t i c e s  t h r o u g h  
custom, usage, and a g r e e m e n t  of the parties'
-- s u b s e c t i o n  (2) (b) of S e c t i o n  1-102 -- this 
S e c t i o n  e x p r essly a u t h o r i z e s  a n e w l y  d e v e l o p­
ing and c o m m e r c i a l l y  u s e f u l  m e t h o d  of t r a n s­
ferring or p l e d g i n g  s e c u r i t i a s  on the o r g a n­
ized securities markets, p a r t i c u l a r l y  among 
b r o k e r s  and banks but n o t  n e c e s s a r i l y  so 
l i m i t e d .

A  1973 a m e n d ment to 8-102 c h a n g e d  the d e f i n i t i o n  of 
" c l e a r i n g  c /rporation." P reviously, it h a d  d e f i n e d  such c o r­
po r a t i o n  as

a c o r p o r a t i o n  all of the c a pital s toc k of 
w h i c h  is h e l d  by or for a n a t i o n a l  s ecur ities 
e x c h a n g e  or a s s o c i a t i o n  r e g i s t e r e d  u n d e r  a 
s t a t u t e  of the U n i t e d  States such as the 
Securi t i e s  E x c h a n g e  A c t  of 1934.

The UCC o f f icial c o m m e n t  to the c u r r e n t  definition, 
tfhich r e p l a c e d  th? d e f i n i t i o n  above, provides:
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This s e c t i o n  also defines a 'clearing c o r­
poration' in a m a n n e r  w h i c h  p e r m i t s  n o t  only 
n a t i o n a l  securi t i e s  exchanges, b u t  also  banks, 
i n s u r a n c e  companies, a n d  s i m ilar o r g a n i z a t i o n s  
to p a r t i c i p a t e  in the c o n trol and m a n a g e m e n t  
o f  such a c o r p o r a t i o n  t h r o u g h  o w n e r s h i p  of 
s h a r e s , in o r d e r  to f a c i l i t a t e  the m a k i n g  of 
t r a n sfers  of s e c u r i t i e s  a nd l e s s e n  the delays 
a n d  errors w h i c h  have c a u s e d  d i f f i c u l t y  in the 
p a s t  d u r i n g  p e r iods of h i g h  a c t i v i t y  in the 
s e c u r i t i e s  markets.

A l a s k a ' s  v e r s i o n  of the d e f i n i t i o n  m i g h t  i n clude  an 
o f f i c i a l  c o m m e n t  p a r a p h r a s e d  f r o m  that g i v e n  a b o v e  as f o l l o w s :

This s e c t i o n  also defines a 'clearing c o r­
poration' in a m a n n e r  w h i c h  p e r m i t s  n o t  only . 
n a t i o n a l  securi t i e s  exchanges, banks, insura nce 
c o m p a n i e s  a n d  s i m ilar o r g a n i z a t i o n s ,  b u t  also 
indivi d u a l s  to p a r t i c i p a t e  in the contr ol and 
m a n a g e m e n t  o f  such a c o r p o r a t i o n  throug h 
o w n e r s h i p  o£ shares.

T h e  n e x t  p o i n t  of d e p a r t u r e  b e t w e e n  the A l a s k a  s t a t­
utes a n d  the UCC is the a b s e n c e  in the A l a s k a  statutes of any 
s e c t i o n  w h i c h  corr es p o n d s  to UCC sec. 8-107, w h i c h  o r o v i d e s :

(1) Unless o t h e r w i s e  a g r e e d  a n d  s u b j e c t  to 
a n y  a p p l i c a b l e  law or r e g u l a t i o n  r e s p e c t i n g  
short sales, a p e r s o n  o b l i g a t e d  to d e liver 
se c u r i t i e s  m a y  d e l i v e r  any s e c u r i t y  of the 
s p e c i f i e d  issue in b e a r e r  f o r m  or r e g i s t e r e d  
in the n a m e  of the t r a n s f e r e e  or i n d o r s e d  to 
h i m  or in blank.

(2) W h e n  the b u y e r  fails to p a y  the price as 
it comes due unde r a c o n t r a c t  of sale the 
s e l l e r  m a y  r e c o v e r  the p r i c e

(a) of s ecuritie s a c c e p t e d  b y  the buyer; and

(b) of o t h e r  s ecurities  if efforts at their 
re s a l e  w o u l d  be u n d u l y  b u r d e n s o m e  or if there 
is n. r e a d i l y  a v a i l a b l e  m a r k e t  for their 
r e s a l e .

This s e c t i o n  refle c t s  the t r e a tment of securi t i e s  of a p a r t i­
cula r  issue as " f u n g i b l e s , "  that is, goods of w h i c h  any unit 
is, by n a t u r e  or u s a g e  of trade, the equivalent, of any other 
like unit. Thus, a p e r s o n  o b l i g a t e d  to deliver securities n e e d  
no t  d e l i v e r  any s p e cific instrument, but m a y  select any
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s e c u r i t y  of the p r o p e r  issue, in b e a r e r  form or a p p r o p r i a t e l y  
r e g i s t e r e d  or indorsed. W h i l e  the A l a s k a  s t a tutes d o *not c o n­
tain the s p e ci fic s e c t i o n  q u o t e d  above, the t r e a tment of s e­
cur ities as f u n g i b l e  goods m a y  be s u p p o r t e d  w i t h  s i m i l a r  effect 
by r e f e r e n c e  to o t h e r  A l a s k a  statutes. AS 4 5 . 0 1 . 2 0 1 ( 1 7 )  defines 
" f u n g i b l e "  as follows:

(17) " f u n g i b l e "  w i t h  r e s p e c t  to goods or 
securi t i e s  m e a n s  goods or s e c u r i t i e s  of w h i c h  
any u n i t  is, b y  n a t u r e  or u s a g e  of trade, the 
e q u i v a l e n t  o f  any o t h e r  like unit.

A n d  AS 4 5 . 01.205(c ) allows for u s a g e  of trade b y  providing:

(c) a c o u r s e  of d e a l i n g  b e t w e e n  p a r t i e s  and 
a u s a g e  of trade in tne v o c a t i o n  or trade in 
w h i c h  they are e n g a g e d  or o f  w h i c h  they are 
or s h o u l d  be aware g i v e  p a r t i c u l a r  m e a n i n g  
to a n d  s u p p l e m e n t  or q u a l i f y  terms of an 
a g r e e m e n t .

Since u s a g e  of trade in i n v e s t m e n t  securi t i e s  m o s t  
l i k e l y  w o u l d  i n c l u d e  the t r e a t m e n t  of s e c u r i t i e s  as fungibles, 
it /ould p r o b a b l y  be p e r m i s s i b l e  for a p e r s o n  in A l a s k a  o b l i­
gat e d  to d e l i v e r  s e c u r i t i e  to d e l i v e r  any s e c u r i t y  of the 
s p e c i f i e d  issue. This c ^ n e l u s i o n  is r e i n f o r c e d  b y  the i n c l u­
sion of the term  "or s e c u r i t i e s "  in the d e f i n i t i o n  of " f u n g i b l e . "

However, the s e c o n d  s u b s e c t i o n  of 8-107, w h i l e  b a s i­
call y  r e s t a t i n g  a c o m m o n  law r u l e  of r e c o v e r y  of damages, is 
n o t  s u s c e p t i b l e  to the same type of r e a s o n i n g  w h i c h  allows the 
first s u b s e c t i o n  to be r e a d  into A l a s k a  law, and there are two 
r e a s o n s  w h y  this is so. First, there is nc A l a s k a  s t a tu te of 
g e n e r a l  a p p l i c a b i l i t y  w h i c h  c o n t a i n s  s u b s t a n t i a l l y  s i m i l a r  terms, 
and, second, the v e r b a t i m  a d o p t i o n  b y  the state o f  a lmost  every 
o t h e r  s e c t i o n  of this a r t i c l e  of the UCC, c o m b i n e d  w i t h  the 
total e x c l u s i o n  in the A l a s k a  s t a t u t e s  cf this section, leads 
to a s t r o n g  i n f e rence that the terms of this s e c t i o n  w e r e  not 
i n t e n d e d  to a p p l y  in Alaska.

UCC sec. 8-107 was i n t e n d e d  to f o l l o w  the c o m m o n  law 
rule 'inciated, but n o t  followed, in A g a r  v. O r d a , 190 N.E.
479 (i .j4 ). In Agar, the court r u l e d  that the a d o p t i o n  in 
N e w  Y o r k  f the Sales A c t  p r e e m p t e d  the c o m m o n  law a c t i o n  for 
the price. T h e  Sales A c t  p r o v i d e d  a r e c o v e r y  of damages 
remedy. A l a s k a ' s  Sales Act, AS 4 5 .02 .10 1 - 4 5 .0 2 .725, pr o vi des 
for an a c t i o n  l o  r e c o v e r  the c o n t r a c t  p r i c e  o f  goods sold but 
r e f u s e d  b y  the buyer; however, u n d e r  the express  terms of 
AS 4 5 .0 2 .102, that s e c t i o n  is a p p l i c a b l e  o n l y  to the sections 
of the Sales Act.
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It m i g h t  be a r g u e d  that AS 0 9 . 1 0.010 s h o u l d  a l l o w  the 
c o m m o n  l a w  r u l e  to apply. Tha t s e c t i o n  provides:

So m u c h  of the c ommon law n o t  i n c o n s i s t e n t  
w i t h  the C o n s t i t u t i o n  of the State of A l a s k a  
o r  the C o n s t i t u t i o n  of the U n i t e d  States or 
w i t h  any law p a s s e d  by the l e g i s l a t u r e  of 
the S t a t e  of A l a s k a  is the rule of d e c i s i o n  
in this state.

N e v e r t h e l e s s ,  the s e c t i o n  m u s t  be c o n s i d e r e d  in light of the 
r e c e n t  federal d i s t r i c t  court d e c i s i o n  of A l e u t  Corp.. v. A r c t i c  
S l o p e  R e g i o n a l  C o r p ., 424 F. S u p p . 397 (D. A l a s k a  19767, in 
w h i c h  the court c o n s i d e r e d  the a p p l i c a b i l i t y  in A l a s k a  of s e­
questr a t i o n ,  a p r o v i s i o n a l  contrac t r e m e d y  a v a i l a b l e  at c ommon 
law. T h e  court noted:

G i v e n  the h a r s h  n a t u r e  of the r e m e d y  of s e q u e s­
tra t i o n  and the fact that the A l a s k a  legisl a t u r e  
has s p e l l e d  out in some detail the p r o c e d u r e  for 
o b t a i n i n g  other simi lar remedies w h i l e  it has 
n ot e n a c t e d  a s e q u e s t r a t i o n  statute, the i m p l i­
cat i o n  is clear that A l a s k a  has d e c i d e d  that 
s e q u e s t r a t i o n  of the n a t u r e  s ought in an a ction 
to r e q u i r e  a region al c o r p o r a t i o n  o r g a n i z e d  
u n d e r  the A l a s k a  N a t i v e  Claims S e t t l e m e n t  Act 
to plac e c e r t a i n  funds in s ecure a n d  liquid 
i nvestments  p e n d i n g  l i t i g a t i o n  is n o t  avai l a b l e  
and has p r e e m p t e d  the c ommon law w i t h  a c o mplex 
s t a t u t o r y  scheme. (at p. 400)

In H o c k l e y  v. H a r g e t t , 510 P . 2d 1123 (1973), the 
W a s h i n g t o n  court, faced w i t h  an i dent i c a l  issue, r e a c h e d  the 
o p p o s i t e  conclusion, that s e q u e s t r a t i o n  w a s  a v a i l a b l e  d e spic e 
l e g i s l a t i v e  silence on .he question. L e g i s l a t i v e  silence  in 
Alaska, at least un til our S u preme Court has an o p p o r t u n i t y  to 
a d d r e s s  the issue, leaves the q u e s t i o n  of the a v a i l a b i l i t y  of an 
a c t i o n  for the p r i c e  unanswered.

AS 45.08.306(c) and (e) provide:

(c) If a security is d e l i v e r e d  b y  an i n t e r m e­
dia r y  k n o w n  to be e n t r u s t e d  w i t h  d e l i v e r y  of 
the secur i t y  on b eh alf of a n o t h e r  or w i t h  
c o l l e c t i o n  of a draft or o ther c l a i m  against 
the delivery, the i n t e r m e d i a r y  by the deliv e r y  
w a r r a n t s  only hi3 own good  faith and a u t h o r­
ity e v e n  though he has p u r c h a s e d  or m a d e  
advan c e s  a g ainst the c l a i m  to be c o l l e c t e d  
a g a i n s t  the delivery. A  b r o k e r  is not an 
i n t e r m e d i a r y  w i t h i n  the m e a n i n g  of this s u b­
section.
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(e) A  b r o k e r  gives to his c u s t o m e r s  and to 
the i s s u e r  and a p u r c h a s e r  the w a r r a n t i e s
p r o v i d e d  in this s e c t i o n  a n d  ha s the r i g hts 
a n d  p r i v i l e g e s  of a p u r c h a s e r  u n d e r  this s e c­
tion. The w a r r a n t i e s  o f  a n d  in f a v o r  of the 
b r o k e r  a cting  as an a g e n t  are in a d d i t i o n  of 
a p p l i c a b l e  w a r r a n t i e s  g i v e n  b y  a n d  in favor 
of his customer.

T h e  c o r r e s p o n d i n g  UC C section, 8-306, e l i m i n a t e s  the last s e n­
tence of (c) above. The f o l l o w i n g  p a r a g r a p h s  f r o m  the o f f i c i a l  
c o m m e n t  e x p l a i n  the distinction:

(3) S u b s e c t i o n s  (3) a n d  (4) are d e s i g n e d  to 
e l i m i n a t e  all s u b s t a n t i v e  w a r r a n t i e s  in the 
case of d e l i v e r i e s  by i n t e r m e d i a r i e s  and 
p ledgees. S u c h  p a r ties deal p r i m a r i l y  w i t h  
the d r a f t  or o t h e r  claim, and, h a v i n g  no 
access to d i r e c t  k n o w l e d g e  a b o u t  the security, 
they c a nnot be h e l d  to w a r r a n t  its g e n u i n e n e s s  
or v alidity.

Further, f o l l o w i n g  A p p e n z e l l a r  v. M c C a l l , 150 
Misc. 897, 270 N.Y.S. 748 (19347, a l t h o u g h  the 
s o - c a l l e d  's t o c k - b r o k e r ' n o r m a l l y  functions 
as a b r o k e r  (see d e f i n i t i o n  of "broker",
S e c t i o n  8-303) (the i d e n t i c a l  d e f i n i t i o n  is 
p r o v i d e d  in AS 45.08 .303) a n d  o n  a f e w  o c c a­
sions a n o t h e r  i n s t i t u t i o n  such as a b a n k  m a y  
f u n c t i o n  as a broker, e.g. for a s t a n d a r d  
b r o k e r ' s  c o m m i s s i o n  or s i m i l a r  compen s a t i o n ,  
n e v e r t h e l e s s  b o t h  the s o - c a l l e d  'stock-broker' 
and the b a n k  c a n  q u a l i f y  fcr the p r o t e c t i o n  
g i v e n  b y  s u b s e c t i o n s  (3) and (4) to an 
'intermediary' w h e r e  in the p a r t i c u l a r  t r a n s­
a c t i o n  it dotfs nor f u n c t i o n  as a broker, e.g. 
d e l i v e r i n g  s ecuri t i e s  on a c u s t o m e r ' s  i n s t r u c­
tions, e ither w i t h o u t  c h a r g e  or for a n o m i n a l  
h a n d l i n g  charge.

U n d e r  Alaska':, v e r s i o n  of the. section, the b r o k e r  w o u l d  not be 
q u a l i f i e d  for the p r o t e c t i o n  of (c) e v e n  if he w e r e  a cting 
m e r e l y  as tn intermediary.

AF 4 5 . 0 8 . 3 0 8  and UCC sec. 8-308 list the p e o p l e  w h o  
m a y  e n d o r s e  a s e c u r i t y  for transfer. UCC sec. 8 - 3 0 8 ( 3 ) (b) 
include s as an " a p p r o p r i a t e  p e r s o n "

w h e r e  the p e r s o n  so s p e c i f i e d  [by the s e c u r i t y  
or b y  special i n d o r s e m e n t  to be e n t i t l e d  to 
the security] is d e s c r i b e d  as a f i d u c i a r y  but 
is not longer s e r v i n g  in a d e s c r i b e d  capacity,
-- e i t h e r  that p e r s o n  or his successor.
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AS 4 5 . 0 8 . 3 0 8 ( c ) ( 2 )  cont ains the same l a n g u a g e  except 
that the p h r a s e  " e i t h e r  that p e r s o n  or" is deleted. T h e  r e a s o n  
that the p h r a s e  is i n c l u d e d  in the UCC v e r s i o n  w a s  e x p l a i n e d  
by the e d i t o r i a l  b o a r d  as follows:

T h e  a m e n d m e n t  is r e c o m m e n d e d  as c l a r i f i­
cat i o n  to av oid any r i s k  that the g e n e r a l  
r e q u i r e m e n t  of i n d o r s e m e n t  by "an a p p r o p r i­
ate p e r s o n "  in any w a y  m i l i t a t e s  a g a i n s t  
the c l e a r  i n t e n t i o n  of s u b s e c t i o n  ( 3 ) (a) 
of  S e c t i o n  8-403 [also f ound at AS 45.08.- 
403(c)(1 )] to p e r m i t  the i s s u e r  to r e l y  
on  the c o n t i n u e d  p o w e r  to act of a f i d u­
cia r y  n a m e d  in a s e c u r i t y  u n t i l  r e c e i p t  ^  
of w r i t t e n  n o t i c e  to the contrary.

<?
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M E M O R A N D U M  R E G A R D I N G  U N I F O R M  A M E N D M E N T S  TO 
THE U N I F O R M  C O M M E R C I A L  CODE (UCC— A R T I C L E  9 

ON S E C U R E D  T R A N S A C T I O N S  (Sections 15-71 in SB 77)

MARCH 1981

This m e m o r a n d u m  w i l l  e x p l a i n  points  of d i f f e r e n c e  
b e t w e e n  A r t i c l e  9 o f  the U n i f o r m  C o m m e r c i a l  C o d e  (UCC) and 
AS 4 5 . 0 9 . 1 0 1  - 45.09.507.

UCC A r t i c l e  9 a n d  AS 4 5 . 0 9 . 1 0 1  - 4 5 . 0 9 . 5 0 7  r e l a t e  to 
s e c u r e d  transact ions. A r t i c l e  9 has b e e n  s u b s t a n t i a l l y  r e v i s e d  
in r e c e n t  years; the A l a s k a  law has n o t  b e e n  r e v i s e d  to c o n f o r m  
w i t h  changes in the UCC version. T h e  r e s u l t  is a large n u m b e r  
of d i s c r e p a n c i e s  b e t w e e n  the two v e r s i o n s ;  this d i s c u s s i o n  will 
f o l l o w  the A l a s k a  law in n u m e r i c a l  sequence.

1. AS 4 5 . 0 9 . 1 02

AS 4 5 . 0 9 . 1 0 2  relates to the p o l i c y  a nd sc ope of this 
a r t i c l e  o f  AS 45.09. A S  4 5 . 09.102(a)  provides:

(a) E x c e p t  as o t h e r w i s e  p r o v i d e d  in sec. 103 
of this c h a p t e r  o n  m u l t i p l e  state transactions, 
secs. 101 - 507 of this c h a p t e r  apply, as far 
as c o n c e r n s  p e r s o n a l  p r o p e r t y  a n d  f i x tu res in 
the j u r i s d i c t i o n  of the state,

(1) to a t r a n s a c t i o n  (regardless o f  its form) 
w h i c h  is i n t e n d e d  to c r e a t e  a s e c u r i t y  i n t e r­
est in p e r s o n a l  p r o p e r t y  or f i x ture s i n c l u d i n g  
goods, documents, instruments, g e n e r a l  i n t a n g i­
bles, c h a t t e l  paper, accounts, or c o n t r a c t  
rights; and

(2) to a sale o f  accounts, c o n t r a c t  rights, or 
chattel  paper.

UCC sec. 9-102 c o n tains the same provisions, e x c e p t  that it:

(1) deletes 'in sec. 103 of this c h a p t e r  on 
m u l t i p l e  state transactions' f o l l o w i n g  'Except 
as o t h e r w i s e  p r o v i d e d ' ;

(2) delete s 'so far as c o n cerns a n y  p e r s o n a l  
p r o p e r t y  and fixtures in the j u r i s d i c t i o n  of 
the state' f o l l o w i n g  'this c h apter apply;'

(3) deletes the r e f e r e n c e s  to 'contract rights' 
in p a r a g r a p h s  (1) and (2).



T h e  r e a s o n  for the first two d e l e t i o n s  is the feelin g 
on the p a r t  of the C o m m i s s i o n e r s  o n  U n i f o r m  State Laws that 
this a r t i c l e  of the UCC s h o u l d  be d e d i c a t e d  to s e c u r e d  t r a n s­
actions and that g e n eral questions of confl i c t s  of laws s h o u l d  
be left to A r t i c l e  1 of the code.

T h e  r e f e r e n c e s  to " c o n t r a c t  r i g h t s "  w e r e  d e l e t e d  as 
u n n e c e s s a r y  and confusing. This tern, has b e e n  d e l e t e d  f r o m  all 
section s of UCC A r t i c l e  9. P r i o r  to 1972, the U C C  d i s t i n g u i s h e d  
a " c o n t r a c t  r igh t" f r o m  a n  " a c c oun t" in terms of w h e t h e r  the 
rignt to p a y m e n t  h a d  m a t u r e d .  If the r i g h t  to p a y m e n t  u n d e r  a 
c o n t r a c t  h a d  n o t  yet b e e n  e arned b y  p e r f o r m a n c e  b y  the creditor, 
then it was a " c o n t r a c t  r i g h t . "  If the r i g h t  to p a y m e n t  had 
m atured, then it was an " a c c o u n t . "  U n d e r  the r e v i s e d  version, 
it is i r r e l e v a n t  w h e t h e r  the r i g h t  to p a y m e n t  has b e e n  e a r n e d  
by performanc e. A n  a c c o u n t  is d e f i n e d  in U C C  sec. 9-106 as

a n y  right to p a y m e n t  for goods sold or l e ased 
or for s e r vi ces r e n d e r e d  w h i c h  is net e v i d e n c e d  
b y  an i n s t r u m e n t  or chat tel paper, w i e t h e r  or 
n o t  it has b e e n  e a r n e d  b y  perfor m a n c e .

2. AS 4 5 . 0 9 . 1 0 3

A S  4 5 . 0 9 . 1 0 3  e s t a b l i s h e s  rules for the c hoice o f  law 
w h e r e  accounts, c o n t r a c t  rights, g e n e r a l  intang ibles, a n d  e q u i p­
ment  r e l a t e  to a n o t h e r  j u r i s d i c t i o n .  T h e  UCC c o u nte rpart, 9-103, 
has b e e n  c o m p l e t e l y  r e v i s e d  in a c c o r d  w i t h  the s e n t i m e n t  e x­
pr e s s e d  by the first two dele tions in 9-102. T h e  s e c t i o n  n o w  
concern s itself  e x c l u s i v e l y  w i t h  p e r f e c t i o n  of s e c u r i t y  interests 
and the effect o f  p e r f e c t i o n  or n o n - p e r f e c t i o n .  It estab l i s h e s  
the b a s i c  rule that the c o n t r o l l i n g  law, as to p e r f e c t i o n  of 
the s e c u r i t y  interests a n d  the effect o f  p e rfectio n, is the law 
of the j u r i s d i c t i o n  w h e r e  the c o l l a t e r a l  is w h e n  the last event 
occurs on w h i c h  is b a s e d  the a s s e r t i o n  that the s e c u r i t y  i n t e r­
est is p e r f e c t e d  or unperfected. T h e r e  are C ' . :ain except ions 
to the rule w h i c h  are listed.

3. AS 4 5 . 0 9 . 1 0 4

AS 4 5 . 0 9 . 1 0 4  excludes c e r t a i n  t r a n s a c t i o n s  f r o m  c o v e r­
age u n d e r  A r t i c l e  9. Its counterpart, UCC sec. 9-104, contains 
s i m i l a r  provisions; however, there are n o t e w o r t h y  differences. 
S e c t i o n  104(5) p r o v i d e s  that the c h a p t e r  does n o t ^ a p p l y  to an 
e q u i p m e n t  trust c o v e r i n g  r a i l w a y  r o l l i n g  stock. u'CC sec. 9-104 
deletes this p r o v i s i o n  w i t h  the f o l l o w i n g  explanation:

T h e  w h o l e  t hrus t of A r t i c l e  9 is to e l i m i n a t e  
d i f f e r e n c e s  b a s e d  on the f o r m  of a transaction, 
a n d  the e q u i p m e n t  trust serves the same f u n c­
tion as o ther p u r c h a s e  m o n e y  forms of f i n a n c­
ing. In fact, a form  k n o w n  as the 'New Y o r k



e q u i p m e n t  trust' comes c loser to a c o n d i­
tion a l  sales contract, than it .does to a 
P e n n s y l v a n i a  e q u i p m e n t  trust, and thus the 
f o r m e r  e x c l u s i o n  left s u b s t a n t i a l  uncert a i n t y .

In p l a c e  of this d e l e t e d  paragraph,, the. UCC s e c t i o n  ins erts the 
following:

(e) to a t r a n s f e r  b y  a g o v e r n m e n t  or g o v e r n­
m e n t a l  s u b d i v i s i o n  or agency.

The A l a s k a  s e c t i o n  h a d  p r e v i o u s l y  i n c l u d e d  a p a r a g r a p h  w h i c h  is 
s i mil ar in n a t u r e  to the n e w  U C C  paragraph. A l a s k a ' s  p a r a g r a p h  
p r o v i d e s : - - ,

(12) to a s e c u r i t y  inte rest c r e a t e d  b y  or 
on  b e h a l f  o f  the state or any of its p o l i t i c a l  
s u b d i v i s i o n s  ( includin g b u t  n o t  l i m i t e d  to 
the u n o r g a n i z e d  b o r o u g h  or an y c i t y  or b o r o u g h  
o f  any class, w h e t h e r  h o m e  rule  or not) or any 
s e r v i c e  area, p u b l i c  enterprise, p u b l i c  c o r­
poratio n, a g e n c y  or i n s t r u m e n t a l i t y  of the 
s tate o r  of any of its p o l i t i c a l  su bdivisions.

The UCC o f f i c i a l  c o mment e x p l ains its p a r a g r a p h  as follows:

C e r t a i n  g o v e r n m e n t a l  b o r r o w i n g s  i n c l u d e  c o l­
lat e r a l  in the f o r m  of a s s i g n m e n t s  of water, 
e l e c t r i c i t y  or sewer charges, rents on d o r m i­
tories or i n d u s t r i a l  buildings, tools, etc.
Since these a s s i g n m e n t s  are u s u a l l y  g o v e r n e d  
b y  special p r o v i s i o n s  of law, these g o v e r n m e n t a l  
t r a n sfers are e x c l u d e d  from this Artii l e .

AS 4 5 . 0 9 . 1 0 4 ( 6 )  provides:

i
to a sale of accounts, c o n t r a c t  rights, or 
c h a t t e l  p a p e r  as part of a sale of the b u s i n e s s  
out of w h i c h  they' arose, or an a s s i g n m e n t  of 
accounts, c o n t r a c t  rights, or chattel p a p e r  
w h i c h  is for the purpose, of c o l l e c t i o n  only, 
or a t r a n s f e r  o f  a c o n tract r i g h t  to an a s s i g n e e  
w h o  is also to do the p e r f o r m a n c e  u n d e r  the 
c o n t r a c t .

UC C  sec. 9-10A(f) deletes r e f e r e n c e s  to " c o n t r a c t  
r i ght s" in this p a r a g r a p h  and adds at the end of the p h r a s e  "or 
a t r a n s f e r  o f  a s i n g l e  a c c o u n t  to an a s s i g n e e  in w h o l e  or in 
p a r t i a l  s a t i s f a c t i o n  of a p r e - e x t i s t i n g  i n d e b t e d n e s s . "

T h e  latter a m e n d m e n t  reflects the g e neral sc ope of the 
article, w h i c h  i n c ludes all comm er c i a l  f i n a n c i n g  transactions.
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The t r a n s f e r  of a single a c c o u n t  in s a t i s f a c t i o n  of a p r e - e x i s t­
ing i n d e b t e d n e s s  is a p e r s o n a l  t r a n s a c t i o n  n o t  e n c o m p a s s e d  by 
the article.

\

B o t h  the UCC s e c t i o n  and the A l a s k a  s t a t u t e  exclude 
transfers of interests in i n s u r a n c e  p o l i c i e s  and in d e p o s i t  
accounts. However, the U C C  s e c t i o n  n o t e s  that these i n t e r ests 
are n e v e r t h e l e s s  subject to 9-603 (proceeds; s e c u r e d  p a r t y ' s  
rights on d i s p o s i t i o n  of collateral) a n d  9-1 32 ( pr iorities among 
co n f l i c t i n g  s e c u r i t y  int erests in the same c o l l a t e r a l ) . B o t h  
sections also exclude r ig hts r e p r e s e n t e d  b y  a judgment, b u t  the 
UCC s e c t i o n  n o t e s  the : this does n o t  i n c l u d e  a j u d g m e n t  t a k e n  on 
a r i g h t  to p a y m e n t  w h i c h  w a s  collateral.

4. AS 4 5 . 0 9 . 1 0 5

AS 4 5 . 0 9 . 1 0 5  and UCC sec. 9-105 p r o v i d e  d e f i n i t i o n s  
and indices of defi nitions. T h e  U C C  s e c t i o n  inclu d e s  several 
d e f i n i t i o n s  w h i c h  are not in the A l a s k a  section. The f o l l o w i n g  
list includes the d e f i n i t i o n s  n o t  i n c l u d e d  in the A l a s k a  s e c t i o n  
w i t h  p a r e n t h e t i c a l  notes c o n t a i n i n g  the o f f i c i a l  reason, if any, 
for their inclusion:

'Deposit account' m e a n s  a demand, time, savings, 
p a s s b o o k  or like a c c o u n t  m a i n t a i n e d  w i t h  a bank, 
savings and loan association, c r e d i t  u n i o n  or 
like o r g aniza tion, other than an a c c o u n t  e v i­
den c e d  b y  a c e r t i f i c a t e  of d e pos it (A d e f i n i t i o n  
of " d e p osit account" has b e e n  a d d e d  to f a c i l i t a t e  
r e f e r e n c e s  to s u c h  a c c o u n t s  in the s e c t i o n  on 
p r o c e e d s  (Section 9-306));

'Encumbrance' include s real e s t a t e  m o r t g a g e s  and 
o t h e r  liens on real e s tate and all o t h e r  rights 
in real estate that are n o t  o w n e r s h i p  inte rests 
(Definitions of " e n c u m b r a n c e "  and " m o r t g a g e "  have 
b e e n  added as the b asis  for the u s e  t h e r e o f  in 
S e c t i o n  9-313);

'Mortgage' m e a n s  a c o n s e n s u a l  i n t erest c r e a t e d  b y  
a real e s t a t e  mortgage, a trust d e e d  on real 
estate, or the like;

An a d vance is m a d e  'pursuant to commitment' if 
the s e cured p a r t y  has b o u n d  h i m s e l f  to m a k e  it, 
w h e t h e r  or not a s u b s e q u e n t  event o f  d e f a u l t  
or other  event n o t  w i t h i n  his cont rol has r e­
lieved or m a y  r e l i e v e  h i m  f r o m  his o b l i g a t i o n  
(A d e f i n i t i o n  of " p u r s u a n t  to c o m m i t m e n t "  has 
been a d d e d  as the basis for u s e  of this concept 
in Sections 9-301, 9-307, and 9-132);
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'Trans mitting utility' m e a n s  a n y  p e r s o n  p r i­
m a r i l y  e n g a g e d  in the railroad, s t r e e t  r a i l w a y  
or t r o l l e y  bus business, the e l e c t r i c  or 
e l e c t r o n i c s  c o m m u n i c a t i o n s  t r a n s m i s s i o n  b u s i­
ness, the t r a n s m i s s i o n  of goods by pipeline, 
or the t r a n s m i s s i o n  or the p r o d u c t i o n  and 
t r a n s m i s s i o n  of electricity, steam, gas or 
water, or the p r o v i s i o n  of sewer s e r v i c e  (A 
d e f i n i t i o n  of " t r a n s m i t t i n g  u t i l i t y "  has b e e n  
a d d e d  to i d e n t i f y  a class of d e b t o r  w i t h  
s p eci al f ili ng p r o b l e m s  on f a r - f l u n g  p r o p e r­
ties , for w h i c h  s p e c i a l  f iling rules are 
s t a t e d  in P a r t  4).

In a d d i t i o n  to d e f i n i t i o n s  w h i c h  are not in the A l a s k a  
law, the UCC s e c t i o n  includes  r e f e r e n c e s  to d e f i n i t i o n s  w h i c h  
are n o t  r e f e r e n c e d  in the A l a s k a  section. T h e s e  r e f e r e n c e s  
include

" A t t a c h " — S e c t i o n  9-203

" C o n s t r u c t i o n  m o r t g a g e " - - S e c t i o n  9-313(1)

" F i x t u r e " - - S e c t i o n  9-313(1)

" F i x t u r e  f i l i n g " - - S e c t i o n  9-313(1)

" U n i t e d  S t a t e s " - - S e c t i o n  9-103

Other d e f i n i t i o n s  w h i c h  are i n c l u d e d  in the A l a s k a  s t atut e have 
been m o d i f i e d  in the U C C  section. AS 45.09 .105(2) defines 
"chattel p a p e r "  as follows:

A  w r i t i n g  or w r i t i n g s  w h i c h  e v i d e n c e  b o t h  a 
m o n e t a r y  o b l i g a t i o n  a n d  a s e c u r i t y  interest 
in o r  a lease of specif ic goods [, but a 
c h a r t e r  or o t h e r  c o n tract i n v o l v i n g  the use 
or h i r e  of a v e s s e l  is not chattel p a p e r ] ; 
w h e n  a t r a n s a c t i o n  is e v i d e n c e d  b o t h  by such 
a s e c u r i t y  a g r e e m e n t  or a lease and by an 
i n s t r u m e n t  o r  a series of instruments, the 
g roup of w r i t i n g s  taken togeth er c o n s t i t u t e  
a c h a t t e l  paper.

The p o r t i o n  in b r a ckets has been added  in the UCC section. The 
UCC note on the r e a s o n  for this p o r t i o n  follows:

To m a k e  cletrt that no type of ship c h a r t e r  is to 
be c o n s i d e r 0 c h a ttel paper. M a n y  types of ship 
f i n a n c i n g  b a s e i  on a s s i g n m e n t  of a c h a r t e r  i n­
vol v e  i n t e r n a t i o n a l  transactions, and there are 
nu m er ous e x e c u t e d  copies of the charter. Under
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S e c t i o n  9-308 an a s s i g n m e n t  of c h a ttel 
p a p e r  p e r f e c t e d  b y  d e l i v e r y  of the chattel 
p a p e r  p r e v a i l s  o v e r  an a s s i g n m e n t  p e r f e c t e d  
b y  filing. A p p l i c a t i o n  of this rule w o u l d  
r e q u i r e  the p a rties to c hange tradit i o n a l  
p r a c t i c e s  in o r d e r  to contro l all e x e cuted 
copies. Moreover,  it is d e s i r a b l e  to treat 
all types of ship charters alike, and some 
c a n n o t  be d e e m e d  c h a t t e l  paper.

Th e  A l a s k a  d e f i n i t i o n  [with the U C C  a d d i t i o n  in brackets] of 
"docu m e n t "

d o c u m e n t  of title as d e f i n e d  in the gene ral 
d e f i n i t i o n s  o f  sec. 20 of this c h a p t e r  [, and 
a r e c e i p t  of the k i n d  d e s c r i b e d  in s u b s e c t i o n
(2) o f  S e c t i o n  7-201].

T h e  U C C  a d d i t i o n  includes the k i n d  of r e c eipt issued 
by a p e r s o n  w h o  is not t e c h n i c a l l y  a wareho u s e m a n ,  as d e s c r i b e d  
in S e c t i o n  7-201(2) a nd AS 45.07.201(b).

T h e  U CC d e f i n i t i o n  of "goods" includes two items w h i c h  
are n o t  l i s t e d  in the A l a s k a  section. T h e y  are "minerals or 
the like (includin g oil and gas) b e f o r e  ext rac t i o n "  and " s t a n d­
ing timber w h i c h  is to b e  cut a nd r e m o v e d  u n d e r  a c o n v e y a n c e  or 
co n tr act for sale." It deletes a r e f e r e n c e  in the A l a s k a  v e r­
sion to " oth er things in a c t i o n . "  The UCC e x p l a n a t i o n  of the 
latter m o d i f i c a t i o n  is:

The e x c l u s i o n  of ’oth e r  things in action' from 
the d e f i n i t i o n  of 'goods' has b e e n  d e l e t e d  as 
u n n e c e s s a r y .  'General intangibles,' which 
u n d e r  S e c t i o n  9-106 includes 'things in action,' 
are themse l v e s  e x c l u d e d  from the d e f i n i t i o n  of 
g o o d s .

5. AS 4 5 . 0 9.10 6

AS 4 5 . 0 9 . 1 0 6  define s "acco u n t ; "  " c o n tract right;" 
"g e ne ral i n t a n g i b l e s . "  The UCC s e c t i o n  has b e e n  m o d i f i e d  to 
delete r e f e r e n c e s  to " c o n t r a c t  r i g h t . "

6. No C o r r e s p o n d i n g  A l a s k a  Statute

The U CC a r t i c l e  has a d o p t e d  a s e c t i o n  (9-114) w h i c h  is 
not i n c l u d e d  in the A l a s k a  law. The n e w  s e c t i o n  att empts to 
cl a r i f y  the r e l a t i o n s h i p  b e t w e e n  the filing rule  for con sig n m e n t s  
under UCC sec. 2-326 (AS 45.02.326) and A r t i c l e  9. The UCC 
c o m ment e x p l a i n s  as follows:



\ -»

A n  u n c e r t a i n t y  has e x i s t e d  u n d e r  the 1962 
Code w h e t h e r  the f i l i n g  rule in S e c t i o n  2- 
326(3) a p p l i c a b l e  to true  c o n s i g n m e n t s  r e q uires  
o n l y  filing u n d e r  P a r t  4 of A r t i c l e  9 or also 
r e q u i r e s  n o t i c e  to p r i o r  i n v e n t o r y  s e c u r e d  
p a r t i e s  of the d e b t o r  u n d e r  S e c t i o n  9-312(3).
T h e  n e w  S e c t i o n  9-114 a c c e p t s  the latter v i e w  
a n d  p r o v i d e s  in s u b s t a n c e  that, in o r d e r  to 
p r o t e c t  his o w n e r s h i p  of the c o n s i g n e d  goods, 
the c o n s i g n o r  m u s t  give the same n o t i c e  to an 
i n v e n t o r y  s e c u r e d  p a r t y  of the d e b t o r  that he 
w o u l d  h a v e  to give if his t r a n s a c t i o n  w i t h  
the c o n s i g n e e  w a s  in the f o r m  of a s e c u r i t y  
t r a n s a c t i o n  i n s t e a d  of in the f o r m  of a c o n­
signment. This n e w  s e c t i o n  follows c l o s e l y  the 
l a n g u a g e  of S e c t i o n  9-312(3) [AS 45.09. 3 1 2 ( c ) ] .

7. AS 4 5 . 0 9 . 2 0 3

A S  4 5 . 0 9.203 r e l a t e s  to the e n f o r c e a b i l i t y  of s e c u r i t y  
interests. AS 4 5 . 0 9 . 2 0 4  e s t a b l i s h e s  w h e n  s e c u r i t y  i n t e r e s t s  
attach. U C C  sec. 9-203 has m o d i f i e d  these secti ons b y  c o m b i n i n g  
them into one. The p u r p o s e  w a s  to cure "the f ormer a n o m a l y  that 
a s e c u r i t y  interest c o u l d  a t t a c h  and b e  perfe cted, a nd y e t  be 
u n e n f o r c e a b l e  a g ain st a n y o n e  for lack of a w r i t t e n  s e c u r i t y  
a g r e e m e n t ."

In addition, the r e q u i r e m e n t  that ? s e c u r i t y  a g r e e m e n t  
c o v e r i n g  oil, gas or m i n e r a l s  to b e  e x t r a c t e d  c o n t a i n  a d e s c r i p­
tion o f  the land c o n c e r n e d  has b e e n  e l i m i n a t e d  in the U C C  s e c­
tion. The r e a s o n  for this c hange is that the a r t i c l e  does not 
r e c o g n i z e  a secur i t y  i n t e r e s t  in such c o l l a t e r a l  u n t i l  it has 
b e e n  e x t r a c t e d  from the land.

Finally, the n e w  U C C  s e c t i o n  adds a n e w  s u b s e c t i o n  to 
m a k e  c l e a r  that claims to p r o c e e d s  u n d e r  s e c t i o n  9-306 (AS 45.- 
09.306) do not r e q u i r e  a s t a t e m e n t  in the s e c u r i t y  agree ment, 
for it is a s s u m e d  that the p a r t i e s  so i n t e n d  unless o t h e r w i s e  
a g r e e d .

8. AS 4 5 . 0 9.204

T h e  p r o v i s i o n s  of AS 4 5 . 0 9 . 2 0 4  w h i c h  do not d e a l  w i t h  
the et-t-qrhment ot a s e c u r i t y  interest  have  b e e n  m o d i f i e d  in the 
c o r r e s p o n d i n g  UCC section.

T h e  p r o v i s i o n s  in AS 45.09. 2 0 4 ( b )  have b e e n  e l i m i n a t e d  
a l t o g e t h e r  in the UCC section. T h a t  s u b s e c t i o n  provides:

(b) For the p u r p o s e s  of "his section, the 
de b t o r  has no rights



d e f e n s e  he m a y  h a v e  a g a i n s t  the s e lle r w i l l  be e n f o r c e d  if the 
a s s i g n e e  is an a s s i g n e e  for value, in g o o d  faith, and w i t h o u t  
n o t i c e  o f  a c l a i m  or defense. T h e  c o r r e s p o n d i n g  UCC section, 
9-206, includes such a g r e e m e n t s  m a d e  b y  lessees. The UCC e x­
p l a n a t i o n  is as follows:

In v i e w  of the s u b s t a n t i a l  g r o w t h  in lease 
f i n a n c i n g  a n d  the q u i t e  p a r a l l e l  a p p l i c a t i o n  
of pr obl e m s  dealt w i t h  b y  this s e c t i o n  to 
b o t h  c o n d i t i o n a l  sale c o n t r a c t s  a nd leases, 
it is b e l i e v e d  this s e c t i o n  s h o u l d  be m a d e  
a p p l i c a b l e  to leases as w e l l  as to m o r e  t r a­
dit i o n a l  p u r c h a s e  m o n e y  s e c u r i t y  interests.

10. AS 45. 09.301

AS 4 5 . 0 9 . 3 0 1  lists the class of p e o p l e  w h o  take p r i o r­
ity o v e r  u n p e r f e c t e d  s e c u r i t y  interests.  It inc ludes p e r sons 
w h o  b e c o m e  lien creditors w i t h o u t  k n o w l e d g e  of the s e c u r i t y  
i n t e r e s t  and b e f o r e  it is per fec t e d .  T h e  UCC section, 9-301, 
elimi n a t e s  k n o w l e d g e  as a f act or for these people.. The o f f i c i a l  
r e a s o n  states:

T h e  former s e c t i o n  d e n i e d  the lien c r e d i t o r  
p r i o r i t y  even t houg h he h a d  k n o w l e d g e  w h e n  he 
got i n v olved by e x t e n d i n g  credit, if he a c­
qui r e d  k n o w l e d g e  w h i l e  a t t e m p t i n g  to e x t r i c a t e  
himself. It was c o m p l e t e l y  i n c o n s i s t e n t  in 
s pirit w i t h  the rules of p r i o r i t y  b e t w e e n  s e­
cur i t y  interests, w h e r e  k n o w l e d g e  plays a v e r y  
m i n o r  role.

AS 4 5 . 0 9 . 3 0 1  also d e f ines "lien  c r e d i t o r . "  A  lien 
c r e d i t o r  is a c r e d i t o r  w h o  has a c q u i r e d  a lien on the p r o p e r t y  
i n v o l v e d  by attachment, levy, or the like. The UCC s e c t i o n  adds 
a s u b s e c t i o n  w h i c h  provides:

A  p e r s o n  w h o  ecomes a lien c r e d i t o r  w h i l e  a 
s e c u r i t y  i n t eres t is p e r f e c t e d  takes subject 
to the s e c urity i n t e r e s t  only to the extent 
that it secures a d v anc es m a d e  b e f o r e  he 
b e c o m e s  a lien c r e d i t o r  or w i t h i n  45 days t h e r e­
after or m a d e  w i t h o u t  k n o w l e d g e  of the lien or 
p u r s u a n t  to a c o m m i t m e n t  enteri- 1 into w i t h o u t  
k n o w l e d g e  of the lien.

This n e w  s u b s e c t i o n  p r o v i d e s  an a b s o l u t e  p r i o r i t y  for 
the s e c u r i t y  interest over a j u d g m e n t  lien for 45 days r e g a r d l e s s  
of k n o w l e d g e  of the s e c u r e d  p a r t y  c o n c e r n i n g  the j u d g m e n t  lien. 
If, however, the advance is m a d e  a f t e r  the 45 days, the a d v a n c e  
w i l l  n o t  ha ve p r i o r i t y  unless it w a s  m a d e  or c o m m i t t e d  w i t h o u t
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k n o w l e d g e  of the li en o b t a i n e d  b y  legal p r oceedings. T h e  i m p o r t­
ance of the rule is i m p o r t a n t  in e f f e c t u a t i n g  the intent of the 
F e d e r a l  T a x  L i e n  A c t  o f  1966, a l t h o u g h  its i m p o r t a n c e  m a y  n o t  be 
g reat as b e t w e e n  s e c u r e d  p a r t i e s  m a k i n g  s u b s e q u e n t  a d v ances and 
j u d g m e n t  lien creditors.

11. AS 4 5 . 0 9 .302

AS 4 5 . 0 9 . 3 0 2  d e l i n e a t e s  w h e n  fili ng is r e q u i r e d  to p e r­
fect a s e c u r i t y  i n t ere st a n d  the s e c u r i t y  interests to w h i c h  the 
f iling p rovisions  do n o t  apply. P a r a g r a p h  (a)(3) includes as a 
s e c u r i t y  interest to w h i c h  the f i l i n g  p r o v i s i o n s  do n o t  apply  a 
p u r c h a s e  m o n e y  s e c u r i t y  i n t e r e s t  in f a r m  e q u i p m e n t  h a v i n g  a 
p u r c h a s e  p rice not in excess of $2,500; b u t  filing is r e q u i r e d  
for a fixture u n d e r  sec. 313 of the c h a p t e r  or for a m o t o r  v e h i c l e  
r e q u i r e d  to be licensed.

The UCC section, 9-302, deletes the r e f e r e n c e  to farm 
e q u i p m e n t  in the b e l i e f  that it was inappropriate; the effect of 
the rule was to m a k e  farmers' e q u i p m e n t  u n a v a i l a b l e  to t h e m  as 
c o l l a t e r a l  for loans f r o m  some lenders. The U C C  s e c t i o n  inserts 
a n e w  p a r a g r a p h  w h i c h

exempts f r o m  f i ling rules  s e c u r i t y  interests 
cr eated b y  a s s i g n m e n t s  of b e n e f i c i a l  interests 
in trusts and estates, b e c a u s e  these a s s i g n­
men t s  are n o t  o r d i n a r i l y  t h ou ght of as subje ct 
to this Article, a n d  a filxng rule m i g h t  
o p era te to defeat m a n y  assignments.

In addition, the UCC s e c t i o n  r e p l a c e s  the langu age a bove r e l a t i n g  
to fixtures and m o t o r  v e h i c l e s  w i t h  the following:

but filing is r e q u i r e d  for a m o t o r  v e h i c l e  
r e q u i r e d  to be re' ’stered; and fixture filing 
is r e q u i r e d  for pi.^.ority over c o n f l i c t i n g  
interests in fixtures to the extent o r o v i d e d  
in S e c t i o n  9-313 [AS 45.09.313].

This makes filing for fixtur es a p p l i c a b l e  only for p r i o r i t y  
a g a i n s t  real estate interests.

The UCC s e c t i o n  also adds a n e w  p a r a g r a p h  to this s u b­
se c t i o n  w h i c h  exempts f r o m  f iling as sign m e n t s  for the b e n e f i t  
of creditors. Such t r ansactio ns w e r e  not felt to be " f i n a n c i n g  
t r a n s a c t i o n s ."

S u b s e c t i o n  (c) of AS 4 5 . 0 9 . 3 0 2  also exempts  f r o m  the 
f ilin g r e q u i r e m e n t s  of the c h a p t e r  s e c u r i t y  interests in p r o p­
erty s u bject to a s t a t u t e  of the U n i t e d  States p r o v i d i n g  for 
n a t i o n a l  r e g i s t r a t i o n  or subject to a statute of A l a s k a  p r o v i d i n g
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for c e n t r a l  filing. T h e  UCC s e c t i o n  r e p l aces this s u b s e c t i o n  
w i t h  two n e w  subsections. O n e  s u b s e c t i o n  exempts f r o m  the a r t i c l e  
t r a n s a c t i o n s  as to w h i c h  an a d e q u a t e  s y s t e m  of filing, state or 
federal, has b e e n  set up o u t s i d e  the article, a n d  the other 
s u b s e c t i o n  makes clear that w h e n  such a s y s t e m  exists p e r f e c t i o n  
of a r e l e v a n t  s e c u r i t y  i n t e r e s t  can b e  had o n l y  t h r o u g h  c o m p l i­
ance w i t h  that s y s t e m  (that is, f i l i n g  u n d e r  the a r t i c l e  is not 
a p e r m i s s i b l e  alter native).

A l a s k a ' s  s t a t u t e  i n c l u d e s  a s u b s e c t i o n  w h i c h  Is n o t  in 
the U C C  version. It exempts f r o m  the r e q u i r e m e n t s  of suctions 
401(a)(1) and (2), 403(b), ( c ) , and (e) and 407 of the c h a p t e r  
s e c u r i t y  interests in p e r s o n a l  p r o p e r t y  of any d e s c r i p t i o n  c r e­
ate d  b y  a de ed o f  trust or m o r t g a g e  m a d e  b y  a c o r p o r a t i o n  p r i­
ma r i l y  e n gaged  in the b u s i n e s s  o f  a c o m m o n  c a r r i e r  b y  rail, the 
f u r n i s h i n g  of t e l e p h o n e  or t e l e g r a p h  service, the t r a n s m i s s i o n  
of oil, gas or p e t r o l e u m  p r o d u c t s  by pipeline, or the produc t i o n ,  
t r a n s m i s s i o n  of d i s t r i b u t i o n  of electricity,  steam, gas, or 
water. The sections f r o m  w h i c h  these s e c u r i t y  i n t e rests are
e x e m p t e d  relate, respec t i v e l y ,  to the p l a c e  of filing, d u r a t i o n
of and fee for filing, a n d  i n f o r m a t i o n  from a f i l i n g  officer.
Th e  s u b s e c t i o n  p r o v i d e s  a s e p a r a t e  f i l i n g  s y s t e m  for thesa 
s e c u r i t y  interests. The H o u s e  J u d i c i a r y  C o m m i t t e e  r e p o r t  on the 
bill w h i c h  ad ded this s u b s e c t i o n  states:

C u r r e n t  law r e q u i r e s  all c h att el m o r t g a g e s  to 
b e  r e n e w e d  e v e r y  five years by a n e w  filing.
The p u r p o s e  of the c u rrent law is to clea n
out the files of p a i d  off m o r t g a g e s  that h a v e  
not b e e n  f o r m a l l y  released. M o s t  chattel 
m o r t g a g e s  are for p e r i o d s  of less than five 
y e a r s .

This bill r e l ieves the m o r t g a g e e  from r e f i l i n g  
m o r t g a g e s  every five years if the m o r t g a g e  is 
s i g n e d  by s p e c i f i e d  p u b l i c  utilities. M o s t  
p u b l -! ttility f i n a n c i n g  is long term and 
in ^es real p r o p e r t y  as w e l l  as personal.
Thio bill does not defeat the p u r p o s e  of the 
p r e s e n t  law. (House Journal, 1967, p. 310)

12. AS 4 5 . 0 9 . 3 0 4

A S  4 5 .09.30 4(a) r e l ates to p e r f e c t i o n  of s e c u r i t y  
interests in c h a t t e l  paper, instruments, and n e g o t i a b l e  documents. 
It p r o v i d e s :

A  s e c u r i t y  i n t e r e s t  in c h a ttel p a p e r  or 
n e g o t i a b l e  docum e n t s  m a y  be p e r f e c t e d  by 
filing. A  s e c u r i t y  intere st in i nstru ments 
(other than i n s t r u m e n t s  w h i c h  c o n s t i t u t e  part 
o f  c h attel paper) c a n  b e  p e r f e c t e d  o n l y  b y  the
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s e c u r e d  p a r t y ' s  taking possession,  except: as 
p r o v i d e d  in (d) and (e) of this section.

UCC sec. 9-304 adds " mon ey or" afte r "A s e c u r i t y  
i n t e r e s t  in" in the s e c o n d  sentence. It also adds a r e f e r e n c e  
to 9-306 on p r o ceed s at the end of the sentenc e as a f u r t h e r  
e x c e p t i o n  to that section. T h e  c hange corrects an I n a d v e r t e n t  
o m i s s i o n  in the 1962 text a n d  m a k e s  c l e a r  that a s e c u r i t y  i n t e r­
est in m o n e y  cannot b e  p e r f e c t e d  b y  filing.

AS 45.09.304(e) p r o v i d e s  a 2 1 - d a y  p e r i o d  d u r i n g  w h i c h  
a s e c u r i t y  i n t erest remains p e r f e c t e d  w i t h o u t  filing if a s e c u r e d  
p a r t y  has a p e r f e c t e d  s e c u r i t y  i n t erest in an in strument, a n e ­
go t i a b l e  document, or goods in p o s s e s s i o n  of a b a i l e e  o t h e r  than 
one w h o  has issued a n e g o t i a b l e  d o c u m e n t  for the goods, and m a k e s  
the goods or docu m e n t s  r e p r e s e n t i n g  the goods a v a i l a b l e  to the 
d e b t o r  for sale o r  exchange.. T h e  UCC s e c t i o n  adds a p h r a s e  w h i c h  
m akes it clear that this p e r i o d  deals only w i t h  p e r f e c t i o n  and 
that there n u s t  be c o m p l i a n c e  w i t h  the n o t i c e  provisions: of 
S e c t i o n  9-312(3) in o r d e r  to a c h i e v e  p r i o r i t y  o v e r  e a r l i e r  i n v e n­
tory financiers. C o r r e s p o n d i n g  c l a r i f y i n g  changes h a v e  b e e n  m a d e  
in S e c t i o n  9-312(3).

13. AS 4 5 . 0 9 . 3 0 5

AS 4 5 . 0 9 . 3 0 5  p r o vides for the p e r f e c t i o n  of s e c u r i t y  
i n t e rests w i t h o u t  filing. It: lists: the types of i n t e r e s t s  w h i c h  
m a y  be so perfected. T h e  U C C  section, 9-305, adds to the A l a s k a  
list "money" to c l a rif y the s p e c i a l  p o s i t i o n  of me .ey. s

14. AS 4 5 . 0 9.306

AS 45.09.306(a) defines " p r o c e e d s . "  T h e  UCC section, 
9-306, adds s s e n tenc e to the d e f i n i t i o n  w h i c h  provides:

I n s u r a n c e  p a y a b l e  by r e a s o n  of loss or damage 
to the colla teral is proceeds,, ex cept to i r c 
e xten t that it is pa.yable to a p e r s o n  other 
than a p a r t y  to the s e c u r i t y  agreement.

T h e  intent of this sentenc e is to o v e r r u l e  v a r i o u s  cases to the 
effect that p r o c e e d s  of i n s u r a n c e  on c o l l a t e r a l  are not p r o c eeds 
of the collateral. T he " e x cept" c l ause is i n t e n d e d  to p r e s e r v e  
the i n t e g r i t y  of an ins ranee c o n t r a c t  w h i c h  s p e c ifie s the p e r­
son to w h o m  the i n s u r a r i s  payable.

AS u 5 . 0 9 . 3 0 6  also d e l i n e a t e s  the s e c u r e d  p a r t y ' s  rights 
on d i s p o s i t i o n  o f  collateral. It includes a p e r f e c t e d  r i g h t  to 
p r o c e e d s  if the p a r t y  claims th em in a f i n a n c i n g  s tatement. The 
r e v i s e d  UCC v e r s i o n  e l i m i n a t e s  this " f i n a n c i n g  s t a t e m e n t "  p r o­
cedure in favor of treati ng the filed c l a i m  to the o r i g i n a l  
co l l a t e r a l  as c o n s t : l u t i n g  a u t o m a t i c a l l y  a filing as to p r o c e e d s  
on the theory that jhis was the i ntent of the parties, unless
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o t h e r w i s e  agreed. To this princ iple, the UCC v e r s i o n  states a 
limitation: w h e r e  the f iling as to the o r i g i n a l  c o l l a t e r a l  is
an i n a p p r o p r i a t e  m e a n s  of p e r f e c t i o n  as to p r o c e e d s  of c e r t a i n  
types, or is m a d e  at a p l a c e  that is i n a p p r o p r i a t e  as to such 
proceeds, the f i l e d  c l a i m  to the o r i g i n a l  c o l l a t e r a l  p e r f e c t s  
the c l a i m  to p r o ceeds for o n l y  10 d a y s .

f

AS 4 5 . 0 9 . 3 0 6  r e late s to p e r f e c t e d  s e c u r i t y  i n t e r e s t s  
in i n s o l v e n c y  p r o c e e d i n g s . T h e  r e v i s e d  UCC v e r s i o n  m a k e s  v a r i­
ous changes to m a k e  c l e a r  that the c l a i m  to cash a l l o w e d  in 
i n s o l v e n c y  is e x c l u s i v e  o f  any o t h e r  c l a i m  based, o n  tracing.

14. AS 4 5 . 0 9 . 3 07

AS 4 5 . 0 9 . 3 0 7  e s t a b l i s h e s  w h e n  a b u y e r  o f  goods takes 
free of s e c u r i t y  interests. T h e  s e c t i o n  equates c o n s u m e r  goods 
w i t h  f a r m  e q u i p m e n t  h a v i n g  an o r i g i n a l  p u r c h a s e  p r i c e  n o t  in 
excess of $2,500. This e q u a t i o n  is d e l e t e d  in the r e v i s e d  UCC 
s e c t i o n  (Q -307) in a c c o r d a n c e  w i t h  the c hange m a d e  in 9-302(1)
(c) [see " 1 j l m  of this memo  r e l a t i n g  to A S  4 5 . 0 9 . 3 0 2 ] ,

The r e v i s e d  UCC s e c t i o n  also adds a n e w  s u b s e c t i o n  
w h i c h  p r o v i d e s :

(3) A  b u y e r  o t h e r  than a b u y e r  in o r d i­
nar y  course of b u s i n e s s  ( subsect ion (1) of
this section) takes free of a s e c urity 
interest to the e x tent that it secures 
future advan c e s  m a d e  a f t e r  the secured 
p a r t y  acqui r e s  k n o w l e d g e  of the purchase, 
or m o r e  than 45 uays after the purchase, 
w h i c h e v e r  f i r 1 * c u r s , unless m a d e  p u r­
suant to a comm*. e n t e r e d  into w i t h o u t
k n o w l e d g e  of the d u k 'u  „e and b e f o r e  the
e x p i r a t i o n  of the 45 aay period.

This n e w  s u b s e c t i o n  c l a r i f i e s  the extent to w h i c h  f utu re a d v a n­
ces u n d e r  a s e c u r i t y  i n t e r e s t  m a y  o u t r a n k  an i n t e r v e n i n g  right.

16.. AS 4 5 . 0 9 . 3 0 8

AS 4 5 . 0 9 . 3 0 8  e s t a b l i s h e s  the c i r c u m s t a n c e s  u n d e r  w h i c h  
a p u r c h a s e r  c»f chattel  p a p e r  of a n o n n e g o t i a b l e  i n s t r u m e n t  will 
take p r i o r i t y  over a s e c u r i t y  interest. The UCC section, 9-308,
has r e w r i t t e n  this l a n g u a g e  for c l a rity and to include n e g o t i­
able instrume nts as w e l l  as non. .egotiablu.

17. 4 5 . 0 9 . 3 1 2

AS 4 5 . 0 9 . 3 1 2  relates to p r i o r i t i e s  among c o n f l i c t i n g  
s e c urity interests in the same collateral. S u b s e c t i o n  (a) of 
that s e ction specifies s e veral  sections w h i c h  c o n t a i n  ru les for 
de t e r m i n i n g  p r i o r i t i e s  b e t w e e n  s e c u r i t y  interests and s uch o th er
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claims  in the s i t u a t i o n s  c o v e r e d  in those sections. F o r  cases 
n o t  c o v e r e d  in those sections, s e c t i o n  312 states g e n e r a l  rules 
of p r i o rity . T h e  UCC section, 9-312, has r e w r i t t e n  this s u b­
se c t i o n  a n d  s u b s t a n t i a l l y  s i m p l i f i e d  its coverage.

S u b s e c t i o n  (c) states the c i r c u m s t a n c e s  w h i c h  m u s t  
exist: for a p u r c h a s e  m o n e y  s e c u r i t y  i n t erest in i n v e n t o r y  c o l­
lat e r a l  to h a v e  priorit y over a c o n f l i c t i n g  s e c u r i t y  i n t e r e s t  in 
the sat ■ collateral. This s u b s e c t i o n  has b e e n  s u b s t a n t i a l l y  
modifi* . in the UCC version. T h e  UCC v e r s i o n  includes p r o v i­
sions * lich e s t a b l i s h  h o w  o f t e n  n o t i c e  m u s t  be g i v e n  u n d e r  that 
s ubsection.  T h e  p e r i o d  of five y e a r s  was c h o s e n  b y  a n a l o g y  to 
the d u r a t i o n  of a f i n a n c i n g  statement. It. also a d d r e s s e s  the 
q u e s t i o n  of the p r i o r i t y  status of the s e c u r i t y  i n t e r e s t  in 
i n v e n t o r y  t e m p o r a r i l y  p e r f e c t e d  for 21 days w i t h o u t  f i l i n g  or 
p e r f e c t i o n  in a s i t u a t i o n  w h i c h  b e g i n s  w i t h  r e l e a s e  of a p l e d g e d  
d o c u m e n t  u n d e r  s e c t i o n  9-304(5). [See "12" of this m e m o  r e l a t­
ing to AS 45.09. 3 0 4 ( e ) . ]  T h e  a n s w e r  p r o v i d e d  is the u s u a l  r u l e  
t h a t  the p u r c h a s e - m o n e y  c l a i m a n t  to p r e s e r v e  his prioritjr 
r e s u l t i n g  from the d o c u m e n t  m u s t  give the r e q u i r e d  n o t i c e  b e f o r e  
the d e b t o r  r e c eives  p o s s e s s i o n  o f  the inventory. If t h e  s e c u r e d  
p a r t y  fails to giv e t imel y notice, h e  loses his p r i o r i t y  u n d e r  
this s ubsection. Finally, it p r o v i d e s  g u i d e l i n e s  for e s t a b l i s h­
ing the p r i o r i t y  b e t w e e n  a p e r s o  i c l a i m i n g  accounts as p r o c e e d s  
of i n v e n t o r y  a n d  a p e r s o n  c l a i m i n g  the accounts by d i r e c t  filing 
w i t h  r e s p e c t  thereto. T h e  gener; 1 rule e n u n c i a t e d  is that a 
p r i o r  r i g h t  to i n v e n t o r y  does n o t  c o n f e r  a p r i o r  r i g h t  to any 
p r o c e e d s  except i d e n t i f i a b l e  c a s h  p r o c e e d s  r e c e i v e d  on or b e f o r e  
the d e l i v e r y  of the i n v e n t o r y  (i.e., w i t h o u t  the i n t e r v e n t i o n  of 
an a c c o u n t ) .

The U C C  s e c t i o n  r e a c h e s  a d i f f erent  r e s u l t  in the n ext 
s u b s e c t i o n  r e l a t i n g  to p u r c h a s e  m o n e y  s e c u rity i n t e r e s t s  in 
c o l l a t e r a l  o t h e r  than inventory. Here, w h e r e  it is n o t  o r d i n­
ar i l y  e x p e c t e d  that the c o l l a t e r a l  w i l l  be sold and that p r o­
ceeds w i l l  result, it seems a p p r o p r i a t e  to give the p a r t y  h a v i n g  
a p u r c h a s e  m o n e y  s e c u r i t y  i n t e r e s t  in the o r i gina l c o l l a t e r a l  an 
e q u i v a l e n t  p r i o r i t y  in its procee ds. The A l a s k a  s e c t i o n  is u n­
cle a r  on this point.

S u b s e c t i o n  (e) of s e c t i o n  312 contins two p r i n c i p a l  
rules: a f i r s t - t o - f i l e  rule  w h e r e  b o t h  c o m p e t i n g  s e c u r i t y
i n t e r e s t s  are p e r f e c t e d  by filing, and a f i r s t - t o - p e r f e c t  rule 
w h e n  e i t h e r  of the s e c u r i t y  i n t e r e s t s  is or b o t h  of t h e m  are
p e r f e c t e d  o t h e r w i s e  than by filing. S u b s e c t i o n  (f) provides:

(f) F o r  the p u r p o s e  o f  the p r i o r i t y  rules 
of (e) of this section, a c o n t i n u o u s l y  p e r­
fected s e c u r i t y  i n t e r e s t  shall b e  treated 
at all times as if p e r f e c t e d  by filing if it
was o r i g i n a l l y  so p erfect ed, and it shall be
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tr e a t e d  at all times as if p e r f e c t e d  
o t h e r w i s e  than b y  f i l i n g  if it w a s  o r i g i­
na l l y  p e r f e c t e d  o t h e r w i s e  than b y  filing.

T h e s e  subsec t i o n s  h a v e  l e d  to c o n s i d e r a b l e  d e b a t e  over 
q u e s t i o n s  o f  " p r o c e e d s . 15 The r e v i s e d  UCC s e c t i o n  a n swe rs the 
q u e s t i o n s  r a i s e d  by these s u b s e c t i o n s  by s t a t i n g  a s i n g l e  r u l e  
in s u b s e c t i o n  (5) w h i c h  ranks c o n f l i c t i n g  p e r f e c t e d  s e c u r i t y  
i n t e rests  b y  their p r i o r i t y  i n  time, d ati ng b a c k  to the r e s p e c­
tive times w h e n  w i t h o u t  i n t e r r u p t i o n  the s e c u r i t y  i n t e rests  w e r e  
e i t h e r  p e r f e c t e d  or w e r e  the s u b j e c t s  of a p p r o p r i a t e  filings, 
a n d  by d e l etin g the p r o v i s i o n s  of s u b s e c t i o n  (f) in the A l a s k a  
s e c t i o n  and inserting in its p l a c e  a p r o v i s i o n  w h i c h  states that 
a date of f ili ng or p e r f e c t i o n  as to c o l l a t e r a l  is also a date 
of filing or p e r f e c t i o n  as to p r o c e e d s  for the p u r p o s e s  of s u b­
se c t i o n  (5) .

The UCC s e c t i o n  adds a n e w  s u b s e c t i o n  w h i c h  states 
p r i o r i t y  rules for a n  i n t e r v e n i n g  p l e d g e  in r e f e r e n c e  to a s u b­
seq u e n t  advance by an e a r l i e r - f i l e d  s e c u r e d  party.

18. A S  4 5 . 0 9.313

A S  4 5 . 0 9 . 3 1 3  r e l a t e s  to s e c u r i t y  interests  in fixtures. 
T h e  rules e s t a b l i s h e d  in that s e c t i o n  for p r i o r i t y  do n o t  a p p l y  
to goods i n c o r p o r a t e d  into a structure; e n c u m b r a n c e s  u p o n  f i x­
tures or real estate m a y  be c r e a t e d  under, the l a w  a p p l i c a b l e  to 
real estate. S u b s e c t i o n s  (b) and (c) are s u b j e c t  to l i m i t a t i o n s  
s t a t e d  in s u b s e c t i o n  ( d ) . S u b s e c t i o n  (b) p r o v i d e s  for the p r i­
or i t y  of a security i n t erest in goods b e f o r e  they b e c o m e  fixtures 
o v e r  the claims of all p e rsons who h a v e  an i n t e r e s t  in the real 
esta'e. S u b s e c t i o n  (c) p r o v i d e s  that a ? acurity i n t e r e s t  w h i c h  
attai.hes to goods after they b e c o m e  fixt ures is v a l i d  a g a i n s t  
all persons s u b s e q u e n t l y  a c q u i r i n g  interests in the real e state 
b u t  is invalid a g a i n s t  a p e r s o n  w i t h  an i n t e r e s t  in the real 
e stat e at the time the s e c u r i t y  i n t e r e s t  a t t aches to the goods 
w h o  has not c o n s e n t e d  in w r i t i n g  to the s e c u r i t y  i n t er est or 
d i s c l a i m e d  an i n t erest in the goods as fixtures. S u b s e c t i o n  (d) 
lists c e r t a i n  o c c a sions w h i c h  w i l l  n o t  lead to the r e s u l t  d i c­
tated b y  (b) and ( c ) . S u b s e c t i o n  (e) allows a s e c u r e d  party, 
on default, to r e m o v e  his c o l l a t e r a l  from the property.

U CC sec. 9-313 has c o m p l e t e l y  r e w r i t t e n  this section.
It introduces a n d  defines the t e r m  " f i xture f i l ing ." W h e n  a 
f i lin g is i n t e n d e d  to give the p r i o r i t y  a dvant a g e s  d i s c u s s e d  in 
the s e c t i o n  against real e state interests, the f i l i n g  m u s t  be 
for r e c o r d  in the re al estate r e c o r d s  and i n d e x e d  therein, so 
that it w i l l  be found in a real e s t a t e  search. The g e n eral 
p r i n c i p l e  o f  p r i o r i t y  a n n o u n c e d  in this section is set f o r t h  in 
p a r a g r a p h  ( 4 ) ( b ) . It is b a s i c a l l y  that a f i x t u r e  f iling gives 
to the fixture s e c u r i t y  i n t erest p r i o r i t y  as a g a i n s t  o ther 
r e a l  estate interests acco7;ding to the usual p r i o r i t y  r u l e  of
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c onveyancing, that is, the first to file or r e c o r d  prevails.
T h e  s e ctio n p r o v i d e s  that no s e c u r i t y  interest exists i n  o r d i­
na r y  b u i l d i n g  m a t e r i a l s  i n c o r p o r a t e d  into a n  i m p r o v e m e n t  on land. 
P a r a g r a p h  (4), w h i c h  is the core p r o v i s i o n  of the section, p r o­
vides :

(4) A  p e r f e c t e d  s e c u r i t y  i n t e r e s t  in f i x­
tures has p r i o r i t y  o v e r  the c o n f l i c t i n g  
i n t e r e s t  of an e n c u m b r a n c e r  or o w n e r  of the 
r e a l  e s t a t e  w h e r e

(a) the s e c u r i t y  i n t e r e s t  is a p u r c h a s e  
m o n e y  s e c u r i t y  interest, the i n t e r e s t  of 
the e n c u m b r a n c e r  or o w n e r  arises l e f o r e  
the goods b e c o m e  fixtures, the s e c u r i t y  
i n t e r e s t  is p e r f e c t e d  b y  a fixture filing 
b e f o r e  the goods b e c o m e  fixtures or w i t h i n  
ten days thereafter, a n d  the d e b t o r  has an 
i n t e r e s t  of r e c o r d  in the real e s t a t e  or is 
in p o s s e s s i o n  of the r e a l  estate; or

(b) the s e c u r i t y  i n t e r e s t  is p e r f e c t e d  by 
a fixture f i ling b e f o r e  the i nter e s t  of the 
e n c u m b r a n c e r  or o w n e r  is of record, the 
s e c u r i t y  in terest has p r i o r i t y  o v e r  any 
c o n f l i c t i n g  i n t e r e s t  of a p r e d e c e s s o r  in 
title of the e n c u m b r a n c e r  or owner, a n d  the 
d e b t o r  has an i n t erest  of r e c o r d  in the 
r e a l  e s t a t e  or is in p o s s e s s i o n  of the 
real estate; or

(c) the fixtures are r e a d i l y  r e m o v a b l e  
f a c t o r y  or o ffice m a c h i n e s  or r e a d i l y  re- 
mc'/able r e p l a c e m e n t s  of d omestic applia n c e s  
w h i c h  are c o n s u m e r  g o o d s , and b e f o r e  the 
goods b e c o m e  fixtu res the security int er e s t  
is p e r f e c t e d  b y  any m e t h o d  p e r m i t t e d  by 
this Article; or

(d) the c o n f l i c t i n g  i n t erest is a lien on 
the real e s tate o b t a i n e d  by legal or e q u i t­
able p r o c e e d i n g s  a f t e r  the sec urity intere st 
was p e r f e c t e d  by a n y  nx thod p e r m i t t e d  by 
this Article.

F u r t h e r  s u b s e c t i o n s  p r o v i d e  that e v e n  a n o n p e r f e c t e d  
s e c urity i n t erest in fixtures has p r i o r i t y  o v e r  the c o n f l i c t i n g  
interes t of an e n c u m b r a n c e r  or o w n e r  if the latter has c o n s e n t e d  
in w r i t i n g  to the s e c u r i t y  i n t e r e s t  or the d e b t o r  has a right 
to remove the goods as a g a i n s t  the e n c u m b r a n c e r  or o w n e r  (if 
the debtor's ri.^ht terminates, the p r i o r i t y  of the security
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interest c o n t i n u e s  for a r e a s o n a b l e  t i m e ) ; that a s e c u r i t y  i n t e r­
est in fixtures is g e n e r a l l y  s u b o r d i n a t e  to a c o n s t r u c t i o n  m o r t­
gag e  r e c o r d e d  b efore the goods b e c o m e  fixtures; and that the 
se c u r e d  p a r t y  may, on default, r e m o v e  his c o l l a t e r a l  f r o m  the 
property.

19. AS 4 5 . 0 9.318

T h e  v a r i a t i o n  b e t w e e n  this s e c t i o n  of the A l a s k a  s t a t­
utes and the UCC v e r s i o n  r e l a t e  to e l i m i n a t i o n  of the term 
"contr act r i g h t "  in U C C  sec. 9-106.

20. A S 4 5 . 0 9.401

A S  45.09.401(a) lists the p roper p l a c e  to file in order 
to perfect a s e c urity i n t e r e s t  in various types of coll ateral. 
This s u b s e c t i o n  is in c o n f o r m a n c e  w i t h  " s e c o n d  a l t e r n a t i v e "  for 
s u b s e c t i o n  (1) u n d e r  the p r e - 1 9 7 2  UCC sec. 9-401. T h e  A l a s k a  
s u b s e c t i o n  r e q u i r e s  f iling for goods w h i c h  are or are to b e c o m e  
fixtures in the o f f i c e  w h e r e  a m o r t g a g e  on the r e a l  e s t a t e  c o n­
cern' -d w o u l d  be filed or recorded. The r e v i s e d  UCC s u b s e c t i o n  
also requires filing in the same p l a c e  for s e c u r i t y  interests 
in co llateral w h i c h  is timber or minerals.

AS 45.09.401(d) provides:

If collat e r a l  is b r o u g h t  into the state
fr o m  a n o t h e r  j urisd i c t i o n ,  the rules s tated
3‘n  sec. 103 of this c h apte r d e t e rmi ne
w h e t h e r  filing is n e c e s s a r y  in this state.

T h e  revised UCC s e c t i o n  deletes "If c o l l a t e r a l  is b r o u g h t  into 
the state f r o m  a n o t h e r  juris d i c t i o n , " .

T h e  r e v i s e d  UCC s e c t i o n  also adds two n e w  subsections. 
T h e  first n e w  s u b s e c t i o n  provides a special rule for filing of a 
s e c urity i n t erest in collateral, including fixtures, of a t r a n s­
mi t t i n g  utility. The filing w o u l d  be in a state o f fice (p re­
sumably the D e p a r t m e n t  of A d m i n i s t r a t i o n  in Alaska) r a t h e r  than 
a local o ffi ce in order to avoid  the n e c e s s i t y  of m u l t i p l e  f i l­
ings for fixtures located in m a n y  areas of the state. The 
s econd new s u b s e c t i o n  establ i s h e s  the r e s i d e n c e  of an o r g a n i z a­
tion for the pu rposes of the. section. It is the p lace of b u s i­
ness if the o r g a n i z a t i o n  has one or its chief e x e c u t i v e  o ffice 
if it has m o r e  than one place of business.

21. AS 4 5 . 0 9.402

AS 4 5 . 0 9 . 4 0 2  relate s to amend ments to and formal r e­
quisites of a f i n a ncing statement. Several changes in U CC sec. 
9-402 are c o n f o r m i n g  changes to n e w  r e quirements  in 9-401 that 
ce rtain financing statemen ts c o v e r i r g  such c o l l a t e r a l  as timber
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a n d  m i n e r a l s  b e  f i l e d  in the r e a l  estate records. The UCC 
se c t i o n  also r e s p o n d s  to o b j e c t i o n s  that the name of the d e b t o r  
m i g h t  not be in the real e state c h a i n  of title. Since 9-313(4) 
(a) and (b) p e r m i t  fixture f i l i n g  a g a inst p e r s o n s  in p o s s e s s i o n  
of the real e s t a t e  who do n o t  h a v e  interests of record, 9-402 
requires the n a m i n g  of an o w n e r  of r e c o r d  of the real e state in 
s u c h  cases, a n d  9-403(7) r e q u i r e s  indexing the fixture filing 
a g a i n s t  the name.

A  n e w  s u b s e c t i o n  in the UCC s e c t i o n  m a k e s  it p o s s i b l e  
for a real e s t a t e  m o r t g a g e  to s e r v e  as a f i n a n c i n g  statement, 
a n d  a r e l a t e d  c h a n g e  in 9-403(6) m a k e s  it u n n e c e s s a r y  to file 
co n t i n u a t i o n  s t a t e m e n t s  for s u c h  a f i n a nc ing statement.

F u r t h e r  changes in the U C C  section p r o v i d e  that only 
the debtor n e e d  s i g n  the s t a t e m e n t  r a t h e r  t h a n  b o t h  the de btor 
and the s e c u r e d  party; that a s e c u r e d  p arty i n s t e a d  of the 
d e b t o r  m a y  s i g n  a s t a t ement to p e r f e c t  a s e c u r i t y  interest in 
collat e r a l  as to w h i c h  the f i ling  has lapsed or co llat e r a l  
a c q u i r e d  a f t e r  a c hange of name, i d e n t i t y  or c o r p o r a t e  s t r u c t u r e  
of the debtor; and that a f i n a n c i n g  statemen t s u f f i c i e n t l y  shows 
the name of the d e btor if it gives the individual, p a r t n e r s h i p  
or corporate  n a m e  of the debtor, w h e t h e r  or n o t  it adds other 
trade names o r  n a m e s  of partners.

22. AS 45.0 9.403

AS 4 5 . 0 9 . 4 0 3  relates to the d u r a t i o n  of filing, the 
e ffect of l a p s e d  filing, the duties of the f i ling officer, and 
w h a t  co nsti t u t e s  a filing. UCC sec. 9-403 d i ffers from the 
A l a s k a  s e c t i o n  in that it m a k e s  every f i n a n c i n g  s t a t eme nt (ex­
cept those in w h i c h  the debtor is a tran sm i t t i n g  u t i l i t y  and 
t hose w h i c h  a r e  r e a l  e s t a t e  m o r t g a g e s  e f f e c t i v e  as fixt ure f i l­
ings under 9-402) e f f e c t i v e  for a full five y e a r s . It also p r o­
vides for the c o n t i n u e d  e f f e c t i v e n e s s  of a s t a t e m e n t  d u r i n g  an 
i n s o l v e n c y  p r o c e e d i n g  u n t i l  the end of the p r o c e e d i n g  and for 
60 days thereafter, or u n t i l  the e x p i r a t i o n  of the five year 
period, w h i c h e v e r  is later. U p o n  lapse, u n d e r  the UCC section, 
the security i n t e r e s t  b e c o m e s  u n p erfected,  u n l e s s  it is p e r­
fec t e d  w i t h o u t  filing. If the s e c u r i t y  i n t e r e s t  b e c o m e s  u n p e r­
fec t e d  upon lapse, it is d e e m e d  to have b e e n  u n p e r f e c t e d  as 
a g a i n s t  a p e r s o n  w h o  b e c a m e  a p u r c h a s e r  of lien c r e d i t o r  b e f o r e  
l a p s e .

A n e w  s u b s e c t i o n  w o u l d  give the filinf o f f i c e r  a u t h o r­
ity to charge e x t r a  fees if the financ ing s t a t e m e n t  does not  
c o n f o r m  to a u n i f o r m  p r e s c r i b e d  size and content.

23. AS 4 5 . 0 9 . 4 0 4

AS 4 5 . 0 9 . 4 0 4  rela tes to t e r m i n a t i o n  statements. The 
UCC section, 9-404, r e q uires the filing of t e r m i n a t i o n  statem e n t s
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in the case of c o n s u m e r  goods e v e n  w i t h o u t  a d e m a n d  b y  the c o n­
sumer. Th is is n o t  p r o v i d e d  in the A l a s k a  section. O t h e r  than 
in the case o f  c o n s u m e r  goods, the t e r m i n a t i o n  s t a t e m e n t  is 
r e q u i r e d  o n l y  u p o n  w r i t t e n  d e m a n d  b y  the debtor.

24. A S  45. 09 . 4 0 5

A S  4 5 . 0 9 . 4 0 5  r e l a t e s  to the a s s i g n m e n t  of s e c u r i t y  
i nterests, the duties o f  f iling officers, and fees. T h e  A l a s k a  
s e c t i o n  leaves the d e t e r m i n a t i o n  of fees to the a d m i n i s t r a t i v e  
d i r e c t o r  of courts; the UCC section, 9-405, w o u l d  e s t a b l i s h  the 
fees s t atu torily. V a r i o u s  changes h a v e  b e e n  m a d e  in the UCC 
s e c t i o n  to c o n f o r m  w i t h  c h ange s in o t h e r  sections of P a r t  4 of 
the U C C  article.

25. AS 4 5 . 0 9 . 4 0 6

A S  4 5 . 0 9 . 4 0 6  r e l a t e s  to r e l e a s e s  o f  collateral, the 
d uties of the f iling officer, a n d  fees. The comments u n d e r  "24" 
are a p p l i c a b l e  to changes m a d e  in the UCC section, 9-406.

26. AS 4 5 . 0 9 . 4 0 7

A S  4 5 . 0 9 . 4 0 7  r e l a t e s  to i n f o r m a t i o n  f r o m  the f i l i n g  
officer. The comme nts u n d e r  "24" are a p p l i c a b l e  to changes m a d e  
in the UCC section, 9-407.

27. No C o r r e s p o n d i n g  A l a s k a  Stat ute

A  n e w  UCC section, 9-408, p r o v i d e s  as follows:

A  c o n s i g n o r  or l e s s o r  of good s m a y  file a 
f i n a n c i n g  s t a t e m e n t  u s i n g  the terms 'consignor,' 
'consignee,' 'lessor,' 'lessee' or the like 
i n s t e a d  of the terms s p e c i f i e d  in S e c t i o n  
9-402. The p r o v i s i o n s  of the Part shall a p p l y  
as a p p r o p r i a t e  to such a f i n a n c i n g  s t a t e m e n t  
but its filing shall not of itself b e  a f ac tor 
in d e t e r m i n i n g  w h e t h e r  or n o t  the c o n s i g n m e n t  
or lease is i n t e n d e d  as s e c u r i t y  (Section  1-201 
(37)). However, if it is d e t e r m i n e d  for o t h e r  
r e a sons that the c o n s i g n m e n t  or lease is so 
intended, a s e c u r i t y  i n t e r e s t  of the c o n s i g n o r  
or lesso r w h i c h  a t t a c h e s  to the c o n s i g n e d  or 
l eased goods is p e r f e c t e d  by such filing.

This n e w  s e c t i o n  adopts the fi ling s y s t e m  of the a r t i c l e  to 
c o n s i g n m e n t s  and leases. F i l i n g  of c o n s i g n m e n t s  is r e q u i r e d  
u n d e r  c e r t a i n  c onditions (sections 2-326(3), 9-114). F i l i n g  of 
true leases w h i c h  are not s e c u r i t y  intere sts is not required; 
b u t  b e c a u s e  the q u e s t i o n  w h e t h e r  a lease is a true lease m a y  be 
a c lose one, fili ng is p e r m i t t e d  for leases.
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28. A S  4 5 . 0 9 . 5 0 1

AS 4 5 .09.501(c ) p r o h i b i t s  the w a i v e r  or v a r i a n c e  of 
c e r t a i n  rules in the c h a p t e r  r e l a t i n g  to d e f a u l t  to the extent 
that they g i v e  rights to the d e b t o r  and im pose duties o n  the 
s e c u r e d  party. A n  e x c e p t i o n  is a l l o w e d  as p r o v i d e d  w i t h  r e sp ect 
to c o m p u l s o r y  d i s p o s i t i o n  of c o l l a t e r a l  in s e c t i o n  505(a). The 
r e v i s e d  UCC section, 9-501, m a k e s  a " p u r e l y  t e c h n i c a l "  change 
b y  r e f e r r i n g  to the UCC s e c t i o n  c o r r e s p o n d i n g  to AS 4 5 . 0 9 . 5 0 4  as 
w e l l  as to that c o r r e s p o n d i n g  to s e c t i o n  5 0 5 ( a ) . T h e  change 
clears up an a m b i g u i t y  as to w h e t h e r  a d e b t o r  c o u l d  a f t e r  d e f a u l t  
a g r e e  on the time w i t h i n  w h i c h  a sale m i g h t  be h e l d  or the time 
a f t e r  w h i c h  a s e c u r e d  p a r t y  m i g h t  k e e p  the goods in l i e u  of a 
s a l e .

29. A S . 4 5 . 0 9 . 5 0 4

AS  4 5 . 0 9 . 5 0 4  r e la tes to the a l l o w a b l e  m e a n s  o f  d i s p o s­
ing o f  c o l l a t e r a l  after default. It r e q u i r e s  r e a s o n a b l e  n o t i c e  
of the d i s p o s i t i o n  to be g i v e n  b y  the s e c u r e d  p a r t y  to the 
d e b t o r  and " e xcept in the case of c o n s u m e r  goods, to any o ther 
p e r s o n  w h o  has a s e c u r i t y  i n t e r e s t  in the c o l l a t e r a l  a n d  w h o  
has d u l y  filed a f i n a n c i n g  s t a t e m e n t  i n d e x e d  in the n a m e  of the 
d e b t o r  in the state or w h o  is k n o w n  b y  the s e c u r e d  p a r t y  to 
h a v e  a s e c u r i t y  int erest in the c o l l a t e r a l . "  T h e  UCC section, 
9-504, r e p l a c e s  the q u o t e d  l a n g u a g e  w i t h  "if he has n o t  s igned 
a f t e r  d e fault  a s t a t e m e n t  r e n o u n c i n g  or m o d i f y i n g  his r i g h t  to 
n o t i f i c a t i o n  of sale."

\

Th e  r e a s o n  for the c h a n g e  is p r o v i d e d  in the o f f i c i a l  
r e a s o n s  as follows:

U n d e r  the 1962 Code the s e c u r e d  p a r t y  g i ving 
n o t i c e  of sale h a d  to n o t i f y  (except in the 
case of c o n s umer goods) n o t  o n l y  every other 
p e r s o n  w h o  h a d  duly f i l e d  a f i n a n c i n g  s t a t e m e n t  
i n d e x e d  in the n a m e  of the d e b t o r  in the state 
and w h o  still h a d  a s e c u r i t y  i n t e r e s t  in the 
collateral, but also any o t h e r  p e r s o n  k n o w n  b y  
the s e c u r e d  p a r t y  to h a v e  an i n t erest in the 
collat eral. This m e a n t  that the s e c u r e d  p a r t y  
h a d  to s e a r c h  the r e c ords in every case of 
n o t i c e  of sale, to a s c e r t a i n  w h e t h e r  there w e r e  
any ot her s e c u r e d  p a r t i e s  w i t h  f i n a n c i n g  s t a t e­
men t s  that m i g h t  be d e e m e d  to cover the c o l­
lat e r a l  in question. M o r e ove r, he r a n  the 
r i s k  that some i n f o r m a l  c o m m u n i c a t i o n  by letter, 
or even orally, m i g h t  be d e e m e d  to h a v e  g i v e n  
h i m  k n o w l e d g e  of the ii orest of that ot her 
party. T h e s e  b u r dens ; r. s e a r c h i n g  :he r e c o r d  
a n d  of c h e c k i n g  the s e c u r e d  p a r t y ' 0 '"iles
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w e r e  g r e a t e r  than the e i r c u m s t a n c e s  c a l l e d  
for b e c a u s e  as a p r a c t i c a l  m a t t e r  there 
w o u l d  s e l d o m  b e  a j u n i o r  s e c u r e d  p a r t y  w h o  
r e a l l y  h a d  an i n t e r e s t  n e e d i n g  p r o t e c t i o n  
in the case of a f o r e c l o s u r e  sale. Theref ore, 
a. c hange is m a d e  r e q u i r i n g  n o t i c e  to p e rs ons 
o t h e r  than the d e b t o r  o n l y  if such p e rs ons 
h a d  n o t i f i e d  the s e c u r e d  p a r t y  in w r i t i n g  
o f  their c l a i m  of a n  i n t e r e s t  in the c o l l a t­
eral b e f o r e  he sent his n o t i f i c a t i o n  to the 
d ebtor or b e f o r e  the d e b t o r ' s  r e n u n c i a t i o n  of 
his rights.

30. AS 4 5 . 0 9.505

AS 45.0 9 . 5 0 5  allows a s e c u r e d  p a r t y  in possessio n, 
a f t e r  default, to r e t a i n  the c o l l a t e r a l  in s a t i s f a c t i o n  o f  the 
o b l i g a t i o n  and r e q uires n o t i f i c a t i o n  s i m i l a r , t o  that r e q u i r e d  
in s e c t i o n  504. The UCC section, 9-505, c o n ta ins a m o d i f i c a­
tion s i m i l a r  to that m a d e  in the p r e v i o u s  section.
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SENATE BILL NO. 77 by the Rules Committee by request of the 
Legislative Council (for the Code Revision Commission), 
entitled:

"An Act relating to commercial 
transactions; and providing for 
an effective date."

wao read the first time and referred to the Labor and C o m ­
merce Committee and the Judiciary Committee.

Letter accompanying SENATE BILL HO. 77 follows:

CODE R E V I S I O N  C O M M I S S I O N
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JO H N  W. ABBOTT . C H A IR M A N  

I U I A N  A. B U R K I  . V ICK  C H A IRM A N  
P A T R IC K  M. ROOKY 

r A I D  K. BROW N 
L  8 KURTZ, JR .

W M  O R A N T  C A LLO W

ALA SK A  8 T A T C  LE G IS L A TU R E  
PO U C H  V  . STATE C A P IT O L  
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TO: Chairman, Alaska L e g islative Council

FROM: J ohn W. Abbott, C h a i r m a C ^ L u
Alaska Code Revialon Corr^SbJon

DATE: January 9, 1981

RE: Articles 8 and 9 of the Uniform
Commercial Code

Pursuant to the authority In AS 24.20.075(c), on 
December 5, 1978, the Alaska Code Revision Commission transmitted 
to the Alaska Legislative Council a draft bill that became SB 55 
in the E l eventh Legislature. It was not enacted. Had it keen 
enacted, the bill w o u l d  have amended Articles 8 and 9 of Alaska's 
U n i f o r m  Commercial Code (UCC) to include uniform amendments 
adopted by the National Conference of Commlaaiona on Uniform 
State Laws,

The bill is being resubmitted with the request that it 
be Introduced for consideration by the Twelfth Legislature.

One reason for forming a code revision commission w b b  
for study of ar.d recommendations on uniform state lawa. It was 
recognized that future problems can be avoided if uniform legis­
lation is carefully cons.'dered by a body that has time and exper­
tise to devote to it and can give the legislature informed recom­
mendations about it.
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Thla bill deals w i t h  investment securities (Article 8) 
and secured transactions (Article 9), arcs' of commercial law 
w h e r e  uniformity among the states la parr culnrly important. The 
mer i t s  of the amendments and the goal of continued uniformity among 
the.states warrants rcintroductlon of the bill.

An analysis of thn_c uniform amendments preporcd by 
Kenneth E. Vassar of the staff of the Legislative Affairs Agency 
is also enclosed. It remains equally as pertinent an it was 

when it was prepared at the time the commission was studying 
the nmtndmcnto.

Rules Committee by request of the 
the Code Revision Commission),

SENATE BILL NO. 78 by the 
Legislative Council (for 
e n t i t l e d :

"An Act relating to recording and 
recordable documents; and providing 
for an effective date."

State Affairswas read the first time and referred to the 
Commltt c nnd the Judiciary Committee.- - u - 'I • • i f'A vj) ■. ..... . . ’t

. .

' ■ \ ■ . ,.v .
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b follows:Letter nccompanying SENATE BILL NO

CODE R E V I S I O N  C O M M I S S I O N

m m
PO U C H  V ■ * TATI C A P ITO L  

J U K I  AC  ALA SKA  8 8 8 1 1  

• 8 0 7  4 U I I 7 I

JO H N  W. A l t o n  • C H A IR M A N  
I U I A N  A  R U R M I . VICfc C H A IR M A N  

PA T R IC K  M R O O tV  
PRKO  I  M O W N  
L  •  KURT3. JR  

W M O R A N . C A LLO W

m e m o r a n d u m

Chnirmnn, Alaska Legislative Council

John W. Abbott, Chainiinn-^WLxx-C 
Alaska C .do Revision Comftionion

January 9. 1981

Bill on recording nnd recorded documents
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Pursuant to authority granted In AS 24.20.075(c), 
the A l a s k a  Code Revision Commission has prepared the attached 
bill on recording and r e corded documents and naka that It be 
introduced In the legislature.

The bill was transmitted previously near the end of 
the 1980 acsolon. Although the review process was completed in 
the Legislative Affairs Agency, the bill was not Introduced. 
A p p a r e n t l y  It was not practical to introduce it In the last 
legislature, since there wan not enough time remaining for 
committee work and pnosagc. It Is offered n o w  for submission 
to the n e w  legislature.

Although m a n y  provisions in the bill come from, or 
........ orm Simplification of Land Transfersare based upon, the Uniform 

Act, that Act has not been adopted in any state nnd is not 
nultnblc for adoption as a whole

As noted In the attached commentary, the bill gothers 
together nnd clarifies provisions on recording that are scat­
tered throughout Alaaka Statutes, nnd lays a suitable framework 
for future use of technological advances in a centralized 
recording syoccm.

The state recorder, title companies, banks nnd bar 
assoclntioii representatives hnvc participated in moetlngs with 
the comminslon while the bill uno being drafted. Many of the 
suggestions of these participants h ave been incorporated in 
the draft bill.

SB 79

SENATE BILL NO. 79 by the Rules Committee by reoueat of the 
Legislative Council (for the Code Revision Commission), 
e n t i t l e d :

"An Act relating to the uniform 
disposition of certain property 
rigiitn at death."

was rend the first time und referred to the Judiciary C o m­
mittee.

Letter accompanying SENATE BILL NO. 79 follows:
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SB 79 cont'd
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W M O R A N * C A LL O W

A L A S K A  ST A T E  L E G IS L A T U R E  
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MEMORANDUM

TO:

FROM:

Chairman, Ala a k a  Legislative Council

John W. Abbott, Cbnlrma 
Alaska Code Revision Co:nuiytoaion

DATE:

RE:

January 9, 1981

U n i form Disposition of Community Property Rights 
nt Death Act

Pursuant to the authority granted in AS 24.20.075(c), 
the Ala s k a  Code Revision Commission nas reviewed the proposedo p e
Uniform Disposition of Community Property Rights nt Death Act.
The proposed Act does not create community property in Alaska.
It prcccrlbcB the rights at death of a married person who has 
community property ucqulrcd prior to a change in domicile to 
Alaska or property w h i c h  is traceable to community property whore 
the apousco have not indicated nn intention that Hio community 
property rights be severed. M any Alnskana renldc in a state 
which lias community property rights before moving to Alaska. In 
order to have specific, uniform provisions for dealing with this 
property st death, the Alaska Code Rcvlaion Commission recommends 
that the attached bill be Introduced.

The commisaion further requests that there be a change 
in the title to road: For an Ac t  entitled: "An Act relating to
the u n i f o r m  disposition of certain property rights at death.

This bill was previously Introduced to the Eleventh 
State Leglalnturc as Senate Bill No. 58.
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SENATE BILL NO. 80 by the Rules Committee by request of the 
Legislative Council (for the Code Revision Commission), 
e n t l C a d :

"An Act relating to oath, affirma­
tion, acknowledgment, notarization 
and verification and adopting the 
Uniform Recognition of Acknowledg­
ments. Act."

was read the first time and referred to the Judiciary C o m­
mittee.

Letter accompanying SENATE BILL HO. 80 follows:

C O D E  R E V I S I O N  C O M M I S S I O N

C O M M IM IO N IM

JC  MN V/. A l t O T T  . C H A IR M A N  
A U .A N A  B U R K !  • Vt C I  C H A IR M A N  A L A S K A  S T  A T *  L IO I S L A T U S *  

P A T R IC K  M BOOTY P O U C H  V  • BTAYT C A P IT O L
P A « D » i« O V / N  J U N T A U . A L A . K A P . i l l

L A  K U R T 1 .JR  
WW O A A H T  C ALLO W

■ ■■cuiivs . i c . n . . .  

B t L L V  0  B I R R I I K

TO:

FROM:

DATE:

RE:

M E M O R A N D U M

Chairman, Alaska Legislative Council 

John W. Abbott,
A la s k a  Code Revision CotSasslon 

January 9, 1981

Bill on onth, affirmation, acknowledgment, 
notarization and verification

Pursuant to the authority granted In AS 24.20.075(c), 
the A l a a k a  Code Revision Commission has prepared the attached 
bill on oath, affirmation, acknowledgment, notarization nnd 
v e r i f i c a t i o n  nnd asks that it be Introduced in the legislature.

The n o c d  for statutory treatment of these subjects 
became apparent during the commission's consideration of tba 
statc'B r ecording law. The teima are frequently encountered in 
Ala s k a  Statutes, but neither a clear definition nor recommended 
forms are provided. The enclosed bill w o u l d  take care of the 
deficiency.

M uch of the attached b ill is the Uniform Recognition 
o f  A c k n owledgments Act, drafted by the National Conference of 
C o m m i s sioners on Uniform State Laws. The history of this Act 
and the U n i f o r m  Acknowledgments A c t’is set out In the attached 
comments. The last Alaska uniform legislation In this general 
area was enacted in 1915.

1980.
This bill was submitted to the council on February 21,
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C O M M IS S IO N E R  

J O H N  W .  A B 8 0 7 7  • C H A I R M A N  
A R T H U R  H. P E T E R S O N  - V IC E  C H A IR M A N  

P A T R I C K  M. R O DE Y  
F R E D  E. B R O W N  

S U S A N  A .  B U R K E  
L. S .  KURTZ.  J R .

A LA SK A  ST A T E  L E G IS L A T U R E  
P O U C H  Y - ST A T E  C A P IT O L  

J U N E A U .  A1.ASKA 9 9 8 1 1  

( 9 0 7 1  <1 6 3 . 4 8 7 3

D e c e m b e r  5, 1 9 7 8

EX ECU TIV E SECRRTAJ** 

B IL L Y  G. BERR>ER

M E M O R A N D U M

S U B J E C T :

T O :

F R O M :

A r t i c l e s  8 a n d  9 o f  t h e  U n i f o r m  C o m m e r c i a l  
C o d e

R e p r e s e n t a t i v e  M i k e  M i l l e r ,  C h a i r m a n  
A l a s k a  L e g i s l a t i v e  C o u n c i l

J o h n  W .  A b b o t t ,  C h a i r m a n  
C o d e  R e v i s i o n  C o m m i s s i o n

P u r s u a n t  t o  t h e  a u t h o r i t y  g r a n t e d  in  A S  2 4 . 2 0 . 0 7 5 ( c ) ,  t h e  
C o d e  R e v i s i o n  C o m m i s s i o n  h a s  r e v i e w e d  A l a s k a ' s  v e r s i o n  o f  
A r t i c l e s  8 a n d  9 o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e  (UCC) ,
A S  4 5 . 0 5 . 6 1 2  - 4 5 . 0 5 . 7 9 4 .  T h e s e  a r t i c l e s  o f  t h e  U C C  h a v e  
b e e n  s u b s t a n t i a l l y  r e v i s e d  in r e c e n t  y e a r s .  A r t i c l e  8 
p r o v i d e s  r u l e s  g o v e r n i n g  t h e  r e s p e c t i v e  i n t e r e s t s  i n  
s e c u r i t i e s  t r a n s a c t i o n s ,  a n d  A r t i c l e  9 s e t s  o u t  a  c o m ­
p r e h e n s i v e  s c h e m e  f o r  t h e  r e g u l a t i o n  o f  s e c u r i t y  i n t e r e s t s  
i n  p e r s o n a l  p r o p e r t y  a n d  f i x t u r e s .  T h e s e  a r e  c o m p l e x  
s u b j e c t s  f o r  w h i c h  i n t e r s t a t e  u n i f o r m i t y  in t h e  g o v e r n i n g  
r u l e s  is p a r t i c u l a r l y  d e s i r a b l e  to p r o d u c e  c o n f i d e n c e  i n  
a n d  u n d e r s t a n d i n g  of t r a n s a c t i o n s  in t h e s e  a r e a s .  T h e  
c o m m i s s i o n  h a s  d e t e r m i n e d  t h a t  i n  o r d e r  t o  m a k e  t h e  
A l a s k a  a r t i c l e s  c o n s i s t e n t  w i t h  t h e  m o s t  r e c e n t  v e r s i o n s  
a d o p t e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  
U n i f o r m  S t a t e  Lav/s, i t  r e c o m m e n d s  t h e  a t t a c h e d  b i l l  b e  
i n t r o d u c e d  a t  t h e  n e x t  s e s s i o n  o f  t h e  l e g i s l a t u r e .

J W A / b b / j m s

A tta ch m e n t
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SUBJECT: Uniform Commercial Code— Article 3

TO: Alaska Code Revision Commission

FROM: Kenneth E. Vassar, Legislative Counsel

This memorandum will explain points of difference b e t w e e n  A r t i c l e  8 o f  
the Uniform Commercial Code- (UCC) and AS 45.05.612 —  45.05.638.

UCC Article 8 and AS 45.05.612 - 45.05.688 relate to i n v e s t m e n t  secur­
ities. Each body of law contains parallel sections; therefore, to a s  

great an extent as possible, the following discussion w i l l  proceed in 

numerical sequence through those sections of Alaska l a w  w h i c h  ha v e  

deviated from the uniform act.

AS 45.05.614 and its counterpart, UCC sec. 8-102, p r o v i d e  definitions 

for terms used in their respective articles; however, s e c t i o n  614 

includes a definition which is not in the UCC section a u d  m o d i f i e s  a  

definition which is in the UCC section.

The definition in sec. 614 which is not in 8-102 is f o r  the te r m  "proper 

form." Prior to 1962, the UCC included such a definition, b u t  in that 

year 8-102 was amended to delete the definition. At t h e  sa m e  time U C C  

sec. 8-208 was amended to delete the term for which the d efinition in 8—  
102 had been supplied. Since it was the amendment to 8-208 w h i c h  formed 

the basis for the decision to delete the definition of " p roper form” i n  

8-102, this discussion will continue now out of n u m e r i c a l  seq u e n c e  to 

examine the difference between UCC sec. 8-208 and the corr e s p o n d i n g  

Alaska law, AS 45.05.638.

AS 45.05.638 and UCC sec. 8-208 enumerate the warranties m a d e  to a b o n a  
fide purchaser (that is, a purchaser for value without n o t i c e  of the 

particular defect in the security) by a person who plac e s  his signature 

upon a security as authenticating trustee, registrar, t r ansfer agent, o r  

the like. AS 45.05.638 includes a warranty that "the s e c u r i t y  is g e n u i n e  
and in proper form." Hence, the need for a definition of "proper form." 

Since 1962, the UCC has replaced the warranty quoted a b o v e  w i t h  the 

following:

(a) the s e c u r i t y  is g e n u i n e ;  a n d  ...



(c) he (the person signing the security) has r e a s o n a b l e  g r ounds to 

believe that the security is in the form and w i t h i n  the a m o u n t  t h e
issuer is authorized to issue.

/*
The Permanent Editorial Board of the National C onference of C o m m i s s i o n e r s  

on Uniform State Laws noted the following reason for t h e  change:

As enacted in New York [prior to amendment b y  L.1963, c.1003]

'Section 8-208 reduced the warranty as to form to a w a r r a n t y  that 

the security is in the forn which the authenticating trustee, 

registrar, or transfer agent was authorized to s i g n  or cou n t e r s i g n .  
Under the case law, the responsibility of such p a r t y  a p p e a r s  to g o  

somewhat further. The Editorial Board believes that its r e c o m m e n d e d  

amendment correctly reflects the responsibility indicated b y  the 

case law while also reducing the warranty as to f o r m  appearing in1, 

the 1958 Text [Alaska’s version}. In actual p r a c t i c e  a u t h e n t i c a t i n g  

trustees, registrars and transfer agents usually r e l y  \ipon counsel 

as to matters of form. Among other things, t h e  a m e n d m e n t  tak.es 
into account such practice.

In terms of burden placed upon an authenticating trustee, registrar, 

transfer agent, or the like, the Alaska version of th i s  section places a  

greater burden by imposing an absolute warranty that t h e  fo r m  Is proper, 

whereas the UCC version requires only reasonable g r o u n d s  to b e lieve that 

the security is in the form the issuer is authorized to issue. Three 

states have melded the two versions together to a c h i e v e  a third v e r s i o n  

which is more burdensome still. In Indiana, Missouri and M o n t a n a  the 

effect of the signature of an authenticating trustee, registrar, t r ansfer 

agent or the like is to warrant that the security is in proper form and 

that there are reasonable grounds to believe that it is in the f o r m  t h e  

issuer is authorized to issue.

Returning now to AS 45.05.614 and UCC sec. 8-102, it w a s  noted earlier 

that section 614 modifies a definition in section 8-102. T h e  d e f i n i t i o n  

in question is for "clearing corporation." Under s e c t i o n  8-102(3), a. 

clearing corporation is defined as a corporation

(a) at least ninety per cent of the capital s t o c k  of w h i c h  is held 

by or for one or more persons (other than individuals) e a c h  of w h o m

(i) is subject to supervision or regulation pursuant to the 

provisions of federal or state banking laws or state Insurance 

laws, or

(ii) is a broker or dealer or investment c o m p a n y  registered 

under the Securities Exchange Act of 1934 o r  the Investment 
Company Act of 1940, or



(iii) is a national securities exchange or a s s o c i a t i o n  r e g i s­

tered under a statute of the United States such, a s  t h e  S e c u r­

ities Exchange Act of 1934, and none of whoa, o t h e r  than 

a national securities exchange or association, h o l d s  in e x c e s s  

of twenty per cent of the capital stock of s u c h  corporation; . 
and

(b) any remaining capital stock of which is he l d  b y  i n d i v i d u a l s  who 

have purchased such capital stock at or prior to t h e  time of t h e i r  

taking office as directors of cuch corporation a n d  w h o  ha v e  p u r c h a s e d  

only so much of such capital stock as may be n e c e s s a r y  to p e r m i t  

them to qualify as such directors, (emphasis added)

The emphasized portion of the definition is deleted in AS 45.05.614.
The effect of this deletion is to increase the n u m b e r  of c o r p o r a t i o n s  

which m a y  fall into the class of clearing corporations.

UCC sec. 8-320, which corresponds to AS 45.05;677, e s t a b l i s h e s  the r o l e  

a clearing corporation plays in the transfer or pled g e  o f  a  sec u r i t y  or 

of any interest in a security. A  transfer or pledge u n d e r  these sections 

"has the effect of a delivery of a security in bearer f o r m  or duly 

endorsed in blank." The official UCC comment to this s e c t i o n  states:

Consistent with the underlying purposes and p olicies of this A c t  

"to permit the continued expansion of commercial p r a c t i c e s  t h r o u g h  

custom, usage, and agreement of the parties" —  s u b s e c t i o n  (2) (b) 
of Section 1-1G2 - this Section expressly a u t h o r i z e s  a newly

developing and commercially useful method of t r a n s f e r r i n g  or 

pledging securities on the organized securities m a r k e t s ,  p a r t i c u­

larly among brokers and banks but not necessarily so limited.

A  1973 amendment to 8-102 changed the definition of " c l e a r i n g  c o r p o r a t i o n . "  

Previously, it had defined such a corporation as

a corporation all of the capital stock of w h i c h  is h e l d  b y  or f o r  a 

national securities exchange or association r e g i s t e r e d  under a  

statute of the United States such a3 the Securities E x c h a n g e  A c t  of 

1934.

The UCC official comment to the current definition, w h i c h  replaced t h e  

definition above, provides:

This section also defines a "clearing corporation" i n  a  manner 

which permits not only national securities exchanges, but also 
banks, insurance companies, and similar organizations to parti­
cipate in the control and management of such a c o r p o r a t i o n  through 

ownership of shares, in order to facilitate the m a k i n g  of transfers, 

of securities and lessen the delays and errors w h i c h  h a v e  caused 

difficulty in the past during periods of high a c t i v i t y  in the 

securities markets.
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A l a s k a’s version of the definition might include a n  official. c o mment 

paraphrased from that given above as follows:

This section also defines a ’’clearing corporation."' in. a  m a n n e r  

which permits not only national securities exchanges, banks, 

insurance companies and similar organizations, but a l s o  i ndividuals 

to participate in the control and management of such a  c o r p o r a t i o n  
through ownership of shares.

The next point of departure between the Alaska statutes a n d  t h e  U C C  is 

the absence in the Alaska statuter of any section whi c h  co r r e s p o n d s  to 
JCC sec. 8-107, which provides:

(1) Unless otherwise agreed and subject to any a p p l i c a b l e  l a w  or 

regulation respecting short sales, a person obligated to d e l i v e r  

securities may deliver any security of the specified i s s u e  in 

bearer form or registered in the name of t h e  transferee o r  indorsed 

to him or in blank.

(2) When the buyer fails to pay the price as it com.es d u e  u n d e r  a 

contract of sale the seller may recover the price

(a) of securities accepted by the buyer; and

(b) of other securities if efforts at their r e s a l e  w o uld b e  

unduly burdensome or if there is no readily a v a i l a b l e  market 

for their resale.

This sections reflects the treatment of securities of a particular issue 

as "fungibles," that is, goods of which any unit is, b y  n a ture or u s a g e  

of trade, the equivalent of any other like unit. Thus, a p e r s o n  obligated 

to deliver securities need not deliver any specific instrument, brt m a y  

select any security of the pro'' r issue, in bearer form or a p p r o p r i a t e l y  

registered or indorsed. While the Alaska statutes do not c o n t a i n  the 

specific section quoted above., the treatment of securities a s  f ungible 

goods may be supported with similar cfEect by reference Co o t h e r  A l a s k a  

statutes. AS 45.05.020(17) defines "fungible" as follows:

(17) "fungible" with respect to goods or securities m e a n s  gc^ds or 

securities of which any unit is, by nature or usage of trade, the 

equivalent of any other like unit.

And AS 45.05.028(c) allows for usage of trade by providing:

(c) a course of dealing between parties and a usage of trade in the 
vocation or trade in which they are engaged or of whi c h  they a r e  or 

should be aware give particular meaning to and supplement or q u a l i f y  
terms of an agreement.
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Since usage of trade in investment securities most l i k e l y  w o u l d  in c l u d e  

the treatment of securities as fungibles, it would p r o b a b l y  b e  p e r m i s s i b l e  

for a person in Alaska obligated to deliver securities t o  d e l i v e r  a n y  

security of the specified issue. This conclusion is r e i n f o r c e d  b y  t h e  

inclusion of the term "or securities" in the defin i t i o n  o f  " f u n g i b l e . "

However, the second subsection of 8-107, while b a s i c a l l y  r e s t a t i n g  a 

common law rule of recovery of damages, is not s u s c e p t i b l e  to t h e  s a m e  

type of reasoning which allows the first subsection to b e  r e a d  i n t o  

Alaska law, and there are two reasons w h y  this is so. F i r s t ,  t h e r e  is 

no Alaska statute of general applicability which c o n t a i n s  s u b s t a n t i a l l y  

similar terms, and, second, the verbatim adoption b y  the s t a t e  of a l m o s t  

every other, section of this article of the UCC, c ombined w i t h  the t o t a l  

exclusion in the Alaska statutes of this section, l e a d s  t o  a  s t r o n g  

inference that the terms of this section were n o t  i n t e n d e d  to a p p l y  i n  
Alaska.

I

UCC sec. 8-107 was intended to follow the common l a w  r u l e  e n u n c i a t e d ,  

but not followed, in Agar v. O r d a , 190 N.E. 479 (1934). I n  A g a r , t h e  

court ruled that the adoption in New York of the S a l e s  A c t  p r e e m p t e d  the 

common law action for the price. The Sales Act provided a  r e c o v e r y  of 

damages remedy. Alaska's Sales Act, aS 45.05.036 - 4 5 . 0 5 . 2 4 2 ,  p r o v i d e s  

for an action to recover the contract price of goods so l d  b u t  r e f u s e d  b y  t h e  

buyer; however, under the express terms of AS 45.05.038, t h a t  s e c t i o n  

is applicable only to the sections of the Sales Act.

It might be argued that AS 01.10,010 should allow the c o m m o n  l a w  r u l e  to 

apply. That section provides:

So much of the common law not inconsistent w i t h  t h e  C o n s t i t u t i o n  of 

the State of Alaska or the Constitution of the U n i t e d  S t a t e s  o r  

with any law passed by the legislature of the S t a t e  o f  A l a s k a  is 

the rule of decision in this state.

Nevertheless, the section must be considered in light of t h e  r e c e n t  

federal district court decision of A leut Corp. v. A r c t i c  S l o p e  Kc-..,ional 

Cor p . . 424 F. Supp. 397, (D. Alaska 1976) in which the c o u r t  c o n s i d e r e d  

the applicability in Alaska of sequestration, a p r o v i s i o n a l  c o n t r a c t  

remedy available at common law. The court noted:

Given the harsh nature of the remedy of sequestration a n d  the f a c t  

that the Alaska legislature has spelled out in s o m e  d e t a i l  the 

procedure for obtaining other similar remedies w h i l e  it has n o t  

enacted a sequestration statute, the implication is c l e a r  that 
Alaska has decided th .t sequestration of the n a t u r e  s o u g h t  in a n  

action to require a regional corporation orga zed u n d e r  the A l a s k a  

Native Claims Settlement Act to place certain f u n d s  in s e c u r e  a n d  

liquid investments pending litigation is not a v a i l a b l e  a n d  h a s  

preempted the common law with a complex statutory s c h e m e ,  (at p. 4 0 0
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In Hockley v. Hargett, 510 P.2d 1123 (1973), the W a s h i n g t o n  court, fac e d  

with an identical issue, reached the opposition conclusion, that sequast.roc.ion 

was available despit legislative silence on the question. L e g i s l a t i v e  

silence in Alaska, at least until our Supreme Court h a s  a n  opportunity 

to address the issue, leaves the question of the a v a i l a b i l i t y  of an. 

action for the price unanswered.

AS 45.05.650(c) nnd (e) provide:

(c) If a security is delivered b y  an intermediary k n o w n  to b e  

entrusted w i t h  delivery of the security on b e h a l f  of a n other cv,r 

w i t h  collection of a draft or other claim a g a i n s t  the delivery, the 

intermediary by the delivery warrants only h i s  o w n  good f a i t h  a n d  

authority even though he has purchased or m a d e  a d v a n c e s  a g ainst t h e  . 

claim to be collected against the delivery. A  b r o k e r  i s  n o t  an. 

intermediary within the meaning of this subsection.

(e) A  broker gives to his customers and to t h e  i s suer and a  p u r c h a s e r  

the warranties provided in this section and h a s  t h e  r i g h t s  and 

privileges of a purchaser under this section. T h e  warranties of 

and in favor of the broker acting as an agent a r e  in a ddition of 

applicable warranties given by and in favor of h i s  c u s t o m e r -

The corresponding UCC section, 8-306, eliminates t h e  la s t  sentthce of

(c) above. The following paragraphs from the official comment e x plain 

the distinction:

(3) Subsections (3) and (4) are designed to e l i m i n a t e  all s u b s t a n —  

ti a warranties in the case of deliveries by i n t e r m e d i a r i e s  a n d  

pledgees. Such parties deal primarily with t h e  dra f t  o r  other 

claim, and, having no access to direct .<nowledge a b o u t  the security, 

they cannot be held to warrant its genuineness or validity.

Further, following Appenzellar v. McCall, 150 Misc. 897, 270 N . Y.S.

748 (1934), although the so-called "stock-broker" n o r m a l l y  f u nctions 

as a broker (see definition of "broker", Section 8-303) (the 

identical definition is provided in AS 45.05.644) and on a few 

occasions another institution such as a bank m a y  function as a  

broker, e.g for a standard broker's commission o r  s i m i l a r  compen- 
! ation, nevertheless both the so-called "stock-broker" and the b a n k  

can qualify for the protection given by subsections (3) and (4) to 

an "intermediary" where in the particular transaction it does n o t  

function as a broker, e.g. delivering securities o n  a c u s t o m e r rs  

instructions, cither without charge cr for a n o m i n a l  handling 
charge.

Under Alaska's version of the section, the broker w o u l d  not b e  qualified 

for the protection of (c) even if- he were acting m e r e l y  as a n  intermediary.



AS 45.05.654 and UCC sec. 8-308 list the people w h o  m a y  e n d o r s e  a  

security for transfer. UCC sec. 8-308 (3) (b) includes as a n  " a p p r o p r i a t e  

person"

where the person so specified [by the security o r  b y  s p e c i a l  i n d o r s e­

men t  to be entitled to the security] is described a s  a  f i d u c i a r y  

but is no longer serving in a described capacity, —  e i t h e r  th a t  

person or his successor.

AS 45.05.654(c)(2) contains the same language except that t h e  p h r a s e  

"either that person or" is deleted. The reason that the p h r a s e  i s  

included in the UCC version was explained by the editorial, b o a r d  a s  

follows:

The amendment is recommended as clarification to avo i d  a n y  r i s k  

that the general requirement of indorsement b y  " a n  a p p r o p r i a t e  

person" in any way militates ag'-.inst the clear inte n t i o n  of s u b­

section (3)(a) of Section 8-403 [also found at A S  45.05.682(c)(1)] 

to permit the issuer to rely on the continued p o w e r  to act of a  

fiduciary named in a security until receipt of w r i t t e n  n o t i c e  to 

the contrary.
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S U B J E C T :

TO:

F R O M :

U n i f o r m  C o m m e r c i a l  C o d e  -  A r t i c l e  9

A l a s k a  C o d e  R e v i s i o n  Commission.

K e n n e t h  E. V a s s a r  

L e g i s l a t i v e  C o u n s e l

T h i s  m e m o r a n d u m  w i l l  e x p l a i n  p o i n t s  o f  d i f f e r e n c e  betw e e n .  A r t i c l e  9  o f  

t h e  U n i f o r m  C o m m e r c i a l  C o d e  (UCC) a n d  A S  4 5 . 0 5 . 6 9 0  -  < 4 5 . 0 5 . 7 9 4 .

U C C  A r t i c l e  9 a n d  A S  4 5 . 0 5 . 6 9 0  - 4 5 . 0 5 . 7 9 4  r e l a t e  t o  s e c u r e d  t r a n s a c t i o n s .  

A r t i c l e  9 h a s  b e e n  s u b s t a n t i a l l y  r e v i s e d  i n  r e c e n t  y e a r s ;  t h e  A l a s k a  l a w  

h a s  n o t  b e e n  r e v i s e d  to  c o n f o r m  w i t h  c h a n g e s  i n  t h e  U C C  v e r s i o n .  T h e  

r e s u l t  is  a  l a r g e  n u m b e r  o f  d i s c r e p a n c i e s  b e t w e e n  t h e  t w o  v e r s i o n s ;  t h i s  

d i s c u s s i o n  w i l l  f o l l o w  t h e  A l a s k a  l a w  i n  numer. c a l  s e q u e n c e .

1. A S  4 5 . 0 5 . 6 9 2

A S  4 5 . 0 5 . 6 9 2  r e l a t e s  to  t h e  p o l i c y  a n d  s c o p e  o f  t h i s  a r t i c l e  o f  Rii 4 5 . 0 5 .  

AS  4 5 . 0 5 . 6 9 2 ( a )  p r o v i d e s :

(a) E x c e p t  as  o t h e r w i s e  p r o v i d e d  in sec.. 6 9 4  o f  t h i s  c h a p t e r  o n  

m u l t i p l e  s t a t e  t r a n s a c t i o n s  a n d  in  sec. 6 9 6  o f  t h i s  c h a p t e r  o n  

e x c l u d e d  t r a n s a c t i o n s ,  secs. 6 9 0  - 7 9 4  o f  t h i s  c h a p t e r  a p p l y ,  a s  

f a r  a s  c o n c e r n s  p e r s o n a l  p r o p e r t y  a n d  f i x t u r e s  in. t h e  j u r i s d i c t i o n  

o f  t h e  stat e ,

(1) t o  a  t r a n s a c t i o n  (re g a r d l e s s  o f  i t s  f o r m )  w h i c h  i s  i n t e n d e d  

t o  c r e a t e  a s e c u r i t y  i n t e r e s t  i n  p e r s o n a l  p r o p e r t y  o r  f i x t u r e s  

i n c l u d i n g  g o o d s ,  d o c u m e n t s ,  i n s t r u m e n t s ,  g e n e r a l  i n t a n g i b l e s ,  

c h a t t e l  p a p e r ,  a c . o u n t”, o r  c o n t r a c t  r i g h t s ;  a n d

(2) t o  a  s a l e  o f  a c c o u n t s ,  c o n t r a c t  r i g h t s ,  o r  c h a t t e l  p a p e r - 

U C C  sec. 9 - 1 0 2  c o n t a i n s  the s a m e  p r o v i s i o n s ,  e x c e p t  t h a t  i t :


