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1) Meetings with principal public interest cro.ups and
organizations. Many of these organizations are
likely undertaking their cwn review. If so, we will
arrange to coordinate our process with theirs,
2) ETA regional offices have been dire>\zed to undertake
meetings with prime sponsors and service deliverers
in their¥regions, using the framework included in the
plan. Through this approach, a broad cross section of
program operators can participate in the dialogue.
3) Arrangements are being undertaken for the ETA sponsored
CETA Directors Workgroup and C30 Workgroup to meet
to discuss the 1issues within the framework. The Task
Force will assist in these.
For all of the above mentioned meetings, principal ETA
or Departmental officials may attend, and all meetings
will be supported through the efforts of the Task Force.
h i, Conclusion
Through these procedures, we intend to provide for as
broad and vibrant a public dialogue c¢cn the 1issues as
possible. Through such a process we can discern the
ideas, concerns, and recommendations of these organizations
and thereby enhance our deliberations. Questions on this
process should be directed to Hugh Davies, Task Force
Director.

A ttachment
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2)

Princioal Leaislative Issues

Wr.at should be the primary objective of employment
and training orocrams?

o Should the objective be to increase the employability
of individuals through training and skills development?

o Should the objective be to improve job search assistance
and placement activities for the unemployed?

o Should the :ijective be directed toward employers?

%

o ,\re there other objectives or a combination of
objectives which should be considered?

o Should the underlying objective be to reduce the national
unemployment rate, the unemployment rate for particular
groups (i.e., minority youth) or should the impact not
really be expected to significantly impact general, local
or specific group unemployment rates?

What are the most effective program designs or models?

o What has the extensive experience and research with
employment and training programs shown to work most
effectively?

o Have traditional employment and training programs

been sufficiently cost beneficial to warrant their

continuation?

re there activities, strategies or 1items not currently
allowable under CETA which might improve progranm
performance?

o Is sequencing of services, or a particular service

mix, a more effective approach?
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o Is there an optimal length of participation or training for
an individual which maximizes rates of placement, wage
increases, and. ccst of placement?

What would be the most effective celivary mechanisrnV

o Who should deliver employment and training programs? How
should deliverers he selected? Should there be any
presumptive roles for particular groups?

0o Should there be a block grant mechanism which gives
maximum local discretion?

o Is it .desirable to create more effective ways to operate
programs or systems throughout a labor market area? Are
there better ways to do this than current consortiunm
provisions?

o0 Who should manage programs? Who should be accountable
for performance?

o What should the role of the governor be"*

o What should the role of county and local governments be?

o What should the role of community-based organizations and
non-profits be?

o What are the problems- wit-h the current system? Is there
sufficient capacity tj deliver new program designs? Has
the system been prepared or can it be prepared to deliver
new designs?

o What should the role of the Job Service be in relation to
other employment and training efforts?

o Is it desirable to require or promote greater coordination
with other community emp yment and training institutions

CUT, vocational education, HAT vocational rehabilitation,

WIW and others)?
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tTarcetinc - How can we assure_the mcst effective use of
scarce resources?
> I - . —

W*. *
o What 1is the nature and dimension of the unemployment

problem?
o Who should be targeted for programs? Should it be the

traditional economically disadvantaged long-term

unemployed? Or those who need only upgrading or retraining?

o Have participant eligibility requirements and the formula
fund distribution methodologies been effective 1in
targeting resources?

0o Does there need to be a more effective process for
addressing the needs of structural versus counter
cyclical unemployment?

0 Are there more effective approaches which can be taken
to serve the needs of rural as well as urban unemployed?

o To what extent should local program and service delivery

mechanisms be mandated in a decentralized block grant mode?

o Do problems of different groups (you 1, older workers,
displaced homemakers, etc.) require different strategies?
o Should particular attention be given to special needs

groups (i.e., handicapped, offenders, veterans, etc.)?

o0 Ts a better approach needed to clearly differentiate between

service requirements for particular special groups and
equitably serving the significant segments (race, age, sex)

of the eligible populatLon?

0 Has experience under PSIP indicated that this approach

should be extended or expanded?
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0 Should the private sector manage, operate, ,or ,oversee

the delivery of programs? N

What can be done to encourage private employers to

accept employment and training operators as a

principal training and recruitment resource?

Are tax credits or vouchering viable alternatives for
access to. the private sector?

Is private®sector job subsidisation a viable alternative?
What should the approach be to federally supported 1income
generating projects which are expected to become self-

sustaining private enterprises?

What sort of interrelationships and coordination mechanisms

should be considered for the broader human services community?

What should the relationship be with income maintenance
and food stamp programs? Are income disregard provisions
sufficient? Are work requirements for such programs
effectivel_ 1integrated with other employment and training
activity?

What should the relationship be to economic development
activities, enterprise zones, entrepreneurial efforts,

or other urban development efforts?

How effedtive have planning and advisory committees been
in facilitating coordination among human service and

employment and training agencies?

What should the federal management responsibility be?

0o Who should be held accountable for program performance?

o Can performance standards be established to equitably

lever improved performance?
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10) T1l»at are the economics of employment ana training
i..vestnents?

o Eave current programs shown:
- reduced local unemployment,

- reduced DC payout,.
- reduced welfare payout,

e -.increased local and national productivity and
reduced inflation,
- reduced .-.crime, or

- other benefits, quantifiable or not?
0 What should be the economic objective of employment

and training programs?
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DEPARTMENT OF LAUOR
/ P. 0. BOX 1149

CFACE OF THE COMMISSIONER ! JUNEAU. ALASKA 99811
Ph: 465-2700

June 17, 1981

The Honorable Ramona L. Barnes, Chairman
House Judiciary Committee

House of Representatives

Pouch V

Juneau, AK 99811

Dear Representative Barnes:
Subject: Committee Substitute for Senate Bill No. 50

Attached is a c :.j of a federal directive (General Administrative
Letter No. 21-81) regarding interpretation of P.L. 96-449, a bill
amending the Federal--State Extended Unemployment Compensation Act of
1970.

Because this bill created a conformity issue with states, it was neces—
sary to submit legislation to the State Legislature (CSSB No. 50). The
attached directive relates to Page 3, Lire 29, of CS for SB He. 50.
Although the federal Ilaw says "and" in that particular section, the U.S.
Department of Labor has decided the legislative intent was "or"™ instead
of "and.™

We are submitting this to you for your review. The Department of Labor
would prefer the wording of the Alaska statute to read "or" to be
consistent with the intent of P.L. 96-449 and to simplify administration.

If you would like to discuss this change with me, please call me at the
above telephone number.

Sincerely,

ouciy Nmgnt
Legi slative Liaison

Enclosure

cc: Representative Terry Martin
Chairman, House Labor & Commerce Committee

Senator Bob Mulcahy
Chairman, Senate Labor & Commerce Committee
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i i dopRy fifl. zuzito DATE
° May 12*, 1981

JDIRECT/VE : GENERAL ADMINISTRATION LETTER NO.21-81
i TO ALL STATE EMPLOYMENT SECURITY AGENCIES
| FROM T. JAMES WALKER

Admip~hrator
Admi)/Zi~?VIi>ferTL and Management

!

iSUBJECT Extended Benefits Program— P.L. 96-499, Amendment to
; the Federal-State Extended Unemployment Compensation
i Act of 1970

o Purpose. To transmit instructions and procedures to bFSAs -for-
handling extended benefit claims.

2. References. ,P.L. 96-499, Section 1024, UIPL 14-81, P.L. 96-364,
UlpPL 16-81, 20 CFR 615, Part V, ES Manual, Sections 5720-5769.

|

3. Background. During the development of these procedures several
.Issues arose concerning the interpretation of the new EB provisions 1in
Section 1024 of P.L. 96-499 which impact on the implementation of

these provisionsi Those issues have noi; been settled and the resulting
interpretations made are to the extent applicable, reflected in the
procedures in this letter.

J
Previous issuanc- s (UIPL 14-81. and UIPL 14-81 Change 1) have provided

Instructions as to the application of the provision in Section 202(a)
(3)(D) (1) requiring that an offer of work be in writing "and"™ be
listed with the St.*te employment service. Such instructions specified
that this provision he interpreted as requiring both conditions to he
satisfied before ,the denial is applied. H"-wever, upon further con—
sideration and analysis of the statute, it hcs been concluded that
there is sufficient legal basis for carrying out the legislative in—
tent that the word "and"™ b construed_as H.ox.il. Accordingly, we now
construe this provision as "permitting a job to be etcher offered in
writing or be listed with the employment service.

Section 202(a)(4) which requires that disqualifications for voluntarily
leaving of* empToyment, “dibch"arge:for ;-Vnisconduct~and refusal Bf suit-
able work shall not be considered terminated except lay subsequent
employment required by State law applies to intinl EB claims filed
after March 31, 1981, unless State law provides that this disqualifi—
cation shall apply to all KB claims (initial and continued) filed

after March 31, 1981.

rescissions C-XI1"IDATION DATE
May 31, 1982

oisr mnuriON
tva



Since enactment of the Social Security Act of 1935
(of which the Unemployment Compensation Act was a part) the
federal and state governments have been partners in the
financing of state unemployment 1insurance programs. Since
inception of the program, the federal government has paid
for administration of the program ana allowed <certain
credits against taxes imposed by law providing the states
conform to federal laws and regulations. This <carrot and

cudgel relationship virtually guarantees conformity with
federal laws and regulations.

The reason we have Senate Bill 50 before us today
is to bring state law into conformity with certain changes
made in unemployment <compensation law during the closing
hours of the last session of Congress, This legislature had
nothing to do with the enactment of these changes, but 1like
them or not, there 1is little that this legislature can do
about them if Alaska wishes to retain tax credits and the
administrative expense now allowed.

What if Alaska does not conform? Employers could
lose the federal unemployment ta/> credit and would then pay
the full 3.4% FUTA tax and the state <could also lose its
share of administrative funds. Funds from the 3.4% FUTA tax
are used to pay extended benefits to <claimants who have
exhausted their state benefits. At the present time, Alaska
employers®™ FUTA credit 1is 2.7%. Alaska employers now pay
0.7% on a tax base of $6,000 or $42. If Alaska does not
conform, Alaska employers are liable for the full tax of
3.4?7- of $6,000 or Alaska employers are liable for the full
tax of 3.4%" of $6,000 or $204. Thus employers would be
paying $162 more into the Washington maw while employers 1in
other states similarly situated would be paying only $42.
We are informed by the Division that the total estimated
cos . to employers by loss of the FUTA tax credit would be
$30 million in 1981. Similarly, if the. state wished to
continue an unemployment insurance program, the Employment
Security Division would be required to request this
legislature for an appropriation of $17 million.



AMENDMENT

Offered in the HOUSE By Hayes
TO: CSSB 50 (L&C)
Page 5, after line 25:

Add the following new material:
Sec. 6. AS 23.20.165(e) 1is amended to read:

(e) An employer shall maintain a record of the amount deducted
from the wages of each employee and shall furnish a statement of the
deductions to each employee at the times and 1in the manner the depart—
ment prescribes by regulation. No deduction may be made from those
wages paid to an employee during & calendar year which are 1in excess
of the wages subject to contributions wunder AS 23.20.175. li an
employee in the employ of two or more employers earns wages 1in one
calendar year totaling more than the wages subject to contributions
or if an employer through error makes a deduction and erroneously pays
contributions or interest on wages of an employee in excess of the
wages subject to contributions during a calendar year, the amount of
deductions in excess of those required by this chapter [ERRONEOUSLY
PAID] may be requested by the employee. Employee deductions in excess
of the wages subject to contributions shall be refunded to the employee
by the department upon application for them 1in accordance with regula—
tions adopted by the department. Application must be made during the

calendar year after the <calendar year in which the deductions are

made.



* Sec. 7. Section 6 of this Act is retroactive to January 1, 1981,

Page 5, line 26:

Change "Sec. 6" to "Sec. 8"
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TWE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE
FISCAL NOTE
REQUEST
Bill/Resolution Nc. Rouse CS for CS for Senate Bill Nn. 50 (Rules)
Title ""\n Act relating to unemployment insurance.

‘Date §7T97BT

Requested by. House oFKep resentafives®

. FISCAL DETAIL
Agency Affected Labor
Program Category Affected Social Services
BRU, Program, or Subprogram(s) AffeetedLnplovment Security
(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each

component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY 85 FY 86
100 PERSONAL SERVICES 48.1 51.9 56.1 60.6 ¢ ~6574 *
2000 TRAVEL 0 0 0 0 m D....
300 (oniii < m i 19.4 10.2 11.0 IT. 8 T278
400 COMMODITIES 1.C 1.1 1.2 1.3 r.7-"
2000 EQUIPMENT. . .. 2.0 0 0 0 0
600 LAND & STRUCTURE
701 GRANT S, Cl,.AINMS, FTC,
TOTAL
70.5 63.2 68. 3 73.7 79.6
FUNDING (Thousands of Dollars)
GENERAL FUND  ......... .. 70.5 .. 63,2 68,3 73.7 79.6
FEDERAL FUNDS
OTHER (Specify Fund Source)
POSITIONS
FULL TIME -—- 2.0 2.0 - 2.0 2.0 2.0
PAR T TIME
TEMPOR/RY

IT ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

Employee refunds are provided by AS 23.20.165(e) but not recognized by federal
therefore federal funding for this function is not provided.
plement the er"sting staff in Account & Contributions.
accepting and processing
when appropriate.

standards;

These positions will sup—
They will be responsible for
of applications for refunds as well as issuance of refund checks

It is anticipated that approximately 3.000 claimants will be eligible for a refund for

calendar year 1981.

In F=< "82, git1 time cost for writing, testing, and implementation of data processing

proc/ams to process refunds. New I'"" System doe: not include this program.

Note: Assumes an 8% inflationary increase per year.

IV. DATE 6/ 2(y8l PREPARED ry ,dohn E. Post, Director. Admin. Svcs.
AGENCY N Labor

Original: Legislative Finance PHONE 465-2720

cc: Budget and Management
Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/80)



10.
11.
12.
13.
14.

15,
16.
17.
18.
19.
20.
21.
22.

AGENCY

Position Title Range/StepjBarg. Unit] Location Approv. Disapp
Accounting Clerk 11 9B iG 1 Juneau Gov.
Type of Position Staff Months RP No. PCN No. Priority e jForm 12 page/line
PFT ; 12 Leg.
Type of Expenditure Amount
1 2 3
Personal Services:
Salary $1521 x 12 18,252 Employee refunds are provided by AS 23.20.165(e) but rot
Benefits 15.87% 2,897 recognized by federal standards; therefore federal fund-—
UCA b.13% 1,119 ing for this function is not provided. This position
Health 1Ins. #150 x 12 1,800 will supplement the existing staff in Account & Contri—
Total Personal Services 01 24,068 butions. It will be responsible for accepting and pro—
Travel 02 -0- cessing of applications for refunds as well as issuance
Contractual 03 4,700 of refund checks when appropriate.
Commodities 04 500
Equipment 05 1,000
Other
Total Cost 30,268
CODE funding source
FED RECPT. 1002 *
GF MATCH. 1003
GEN. FUND 1004 30,268
1-A RCPTS. 1005
PGM RCPTS 1028
OTHER
CONTINUATION °
ADDITION © ©
4A KEY NUMBER COLUMN NO.
Laboi PROGRAM Social Services REVISED
DATE
BRU Employment Security Division
PAGE 1 _ OF it g

113

REQUEST FOR NEW

COMPONENT _Unemployii.Ciit Insurance

POSITION.



Position Title
1. Accounting Clerk I

Type of Position Staff Months RP No.
2. PFT 12

3. Type of Expenditure
1 2
Personal Services:

4. Salary $1521 x 12 18,252
5. Benefits 15.87% 2,897
6. UCA b. 13% i, 19
7. Health Ins. #150 x 12 1,800
8. Total Personal Services 01

5. Travel 02

10. contractual 03

11. Commodities 04

12. Equipment 05

13. Other

14. * Total Cost

TODT FUNDING SO"JRCr
. FHTRiTcTT. T0O02
1%7 izrmrcxr TOOT
17. gec Tund ITTOT
18. i -A RCPTS. 100b
T9T 0}#0 i s”>T02T
roirrriTOTmn
ADDITION

PCN No.

Amount

24,06< .
-0-
4,700
500
1,000

30,268

73072687

FOR BftM.U$E ONLY

AA KEY NUMBER

AGENCY Labor

13 REQUEST FOR NEW
POSITION.

COLUMN NO.

PROGRAM Social Services

Range/Step Barg Unit Location | Approv. Oi sapp.
9B G Juneau Gov.
Priority Form L2 page/linel

Leg.

Employee refunds are provided by AS 23.20.165(e) but not
recognized by federal standards; therefore federal fund—
ing for this function is not provided. This position
will supplement the existing s*aff in Account & Contri—
butions. It will be responsible for accepting and pro—
cessing of applications for refunds as well as issuance
of refund checks when appropriate.

REVISED
DATE

RRU Employment Securit.y Division

PAGE 1

COMPONENT Unemployment Insurance






COMMITTEE REPORT

FURTHER
5/5/81
7
(7 Date:
Mr. Speaker:
The Committee on JUDICTIARY has had SB 77
"An Act relating to commercial transactions; and providing for an
effective date. -
under consideration and reports it back as follows:
[ 1 do pas? [ 1 do not pass

[ 1 do pass with attached amendments(s)

[ 1 same title

[ 1] replace with CS fo>* f 1 new title

and recommends

L 1 AND attaches a "Letter of Intent"” [ 1 New Fiscal Note
Cdlucdi
[v-T reports it back w ithe-trt- recommendati on 5

[ 1 referred to thl Commi ttee

ME SIENLHG

MEMBERS HAVING
DOV PASS

HER RECOMMENDATIONS:

- Ajo [/lc c_

- /14>

r£€ L ~ L -

H 60 (Rev. 3/81)



HOME ADDRESS
SENATOR P.0. BOX 246

BOB MULCAHY KODIAK. ALASKA 95615
(907 ) 486*3361
REPRESENTING
THE ALEUTIAN CHAIN.
KODIAK ISLAND DURING SESSION
AND THE PRIBILOF ISLANDS UCH V

PO
JUNEAU, ALASKA 99811

February 16, 1981

The Honorable Jalmar Kerttula
President of the Senate

Reference: SB 77 "An Act relating to Commercial transaction-;
and providing for an effective date."

"Jear Mr. President:

The above bill was referred to Labor and Commerce Committee®™ on
January 14, 1981 with the Judicial Committee designated as a
second referral.

This legislation deals with proposed amendments and changes 1in
the Uniform Commercial Code. The Labor and Commerce Committee
were assured by the Code Revision Commission that the modifica—
tions in this bill were endorsed by the Uniform Commissioners.
They are technical clean up Jlanguage.

The referral to this Committee was proper, but it is the con—
sensus of the Committee that this bill should be moved to the
Judiciary Committee without recommendation, as the bill con—
tains many legal ramifications.

Respectfully,



COMMISSIONERS

JOHN W. AESOTT .CHAIRMAN
SUSAN A. BURKE -VICE CHAIRMAN
PATRICK M. RODEY
FRED E. BROWN
LS. KURTZ, R.

WM. GRANT CALLOW

CODE REVISION COMMISSION

ALASKA STATE LEGISLATURE
POUCH Y STATE CAPITOL
JUNEAU. ALASKA 99811

(907" 465-4878

MEMORANDUM

EXECUTIVE SECRETARY

BILLY G. 3ERRIER"

TO: Chairman, Alaska Legislative Council
FROM: - John W. Abbott, Chairman-J~/tu

Alaska Code Revision Comi”ission
DATE: January 9, 1981
RE: Articles 8 and 9 of the Uniform

Commercial Code

Pursuant to the authority in AS 24.20.075(c), on
December 5, 1978 the Alaska Code Revision Commission transmitted
to the Alaska Legislative Council a draft bill that became SB 55
in the Eleventh Legislature. It was not enacted. Had it been
enacted, the bill would have amended Articles 8 and 9 of Alaska“s
Uniform Commercial Code (UCC) to include uniform amendments
adopted by the National Conference of Commissions on Uniform
State Laws.

The bill 1is being resubmitted with the request that it
be introduced for consideration by the Twelfth Legislature.

One reason for forming a code revision commission was
for study of and recommendations on uniform state laws. It was
recognized that future problems can be avoided if uniform legis—
lation is carefully considered by a body that has time and exper —
tise to devote to it and can give the legislature informed recom-—
mendations about it.

This bill deals with investment securities (Article 8)
and secured transactions (Article 9), areas of commercial law
where uniformity among the states 1is particularly 1important. The
merits of the amendments and the goal of continued uniformity among
the states warrants reintroduction of the bill.

An analysis of these uniform amendments prepared by

Kenneth E.
is also

Vassar
enclosed.

of the staff of the
It remains equally as

Legislative
pertinent

Affairs
as

Agency
it was



when it was prepared at the time the

commission was studying
the amendments.

JWA:dr:chw

cc: Hon. Jay S. Hammond, Governor
Hon. Jay A. Rabinowitz, Chief Justice

Myrton R. Charney, E::ecutive Director
Legislative Affairs Agency

Attachments



POUCH Y STATE CAPITOI
juneau Alaska 998'i
90/ 465 3800

LEGriATIVE AFFAIRS AGENCY

MEMORANDUM August 3, 1978
SUBJECT: Uniform Commercial Code - Article 9

T0: Alaska Code Revision Commission

FROM: Kenneth E. Vassar

Legislative Counsel

This memorandum will explain points of difference between Article 9 of
the Uniform Commercial Code (UCC) and AS 45.05.690 - 45.05.794.

UCC Article 9 and AS 45.05.690 - 45.05.794 relate to secured transactions.
Article 9 has been substantially revised in recent years; the Alaska law
has not been revised to conform with changes in the UCC version. The
result is a large number of discrepancies between the two versions; this
discussion will follow the Alaska law in numerical sequence.

1. AS 45.05.692

AS 45.05.692 relates to the policy and scope of this article of AS 45.05.
..3 45.05.692(a) provides:

(€)) Except as otherwise provided in sec. 694 of this chapter on
multiple state transactions and in sec. 696 of this chap\er on
excluded transactions, secs. 690 - 794 of this chapter apply, as
far as concerns personal property and fixtures in the jurisdiction
of the state,

(1) to a transaction (regardless of its form) which is intended
to create a security interest in personal property or fixtures
including goods, documents, instruments, general intangibles,
chattel paper, accounts, or contract rights; and

(2) to a sale of accounts, contract richts, or chattel paper.

UCC sec. 9-102 contains the same provisions, except that it:



Alaska Code Revision Commission
Page 2
August 3, 1978

(1) deletes "in sec. 694 of this chapter on multiple state trans—
actions" following "Except as otherwise provided";

(2) deletes "so far as concerns any personal property and fixtures
in * mjurisdiction of the state”™ following "this chapter apply;"

u. deletes the reference to "contract rights" in paragraphs (1)
and (2).

The reason for the first two deletions is the feeling on the part of the
Commissioners on Uniform State Laws that this article of the UCC should
be dedicated to secured transactions and that general questions of
conflicts of laws should . left to Article 1 of the code.

The references to "contract rights"” were deleted as iI: ecessary and
confusing. This term has been deleted from all sections of UCC Article 9.
Prior to 1972, the UCC distinguished a "contract right” from an "account"
in terms of whether the right to payment had matured. If the right to
payment under a contract had not yet been earned by performance by the
creditor, then it was a "contract right." If the right to payment had
matured, then it was an "account." Under the revised version, it is
irrelevant whether the right to payment has been earned by performance.

An account is defined in UCC sec. 9-106 as

any right to payment for goods sold or leased or for services
rendered which is not evidenced by an instrument or chattel paper,
whether or not it has been earned by performance.

2. AS 45.05.694

As 45.05.694 establishes rules for the choice of lavw/ where accounts,
contract rights, general intangibles, and equipment relate to another
jurisdiction. The UCC counterpart, 9-103, has been completely revised
in accord with the sentiment expressed by the first two deletions in 9-
102. The section now concerns itself exclusively with perfection of
security interests and the effect of perfection or non-perfection. It
establishes the basic rule that the controlling law, as to perfection of
the security interests and the effect of perfection, is the law of the
jurisdiction where the collateral is when the last event occurs on which
is based the assertion that the security interest is pt Jectcd or
unperfected. There are certain exceptions to the rule which are listed.

3. AS 45.05.696

AS 45.05.696 excludes certain transactions from coverage under Article 9.
Its counterpart, UCC sec. 9-104, contains similar provisions; however,



Alaska Code Revision Commission
Page 3
August 3, 1978

there are noteworthy differences. Section 696(5) provides that the
chapter does not apply to an equipment trust covering railway rolling
stock. UCC sec. 9-104 deletes this provision with the following explanation:

The whole thrust of Article 9 is to eliminate differences based on
the form of a transaction, and the equipment trust serves the same
function as other purchase money forms of financing. In fact, a
form known as the "New York equipment trust" comes closer to a
conditional sale contract than it does to a Pennsylvania equipment
trust, and thus the former exclusion left substantial uncertainty.

In place of this deleted paragraph, the UCC section inserts the following:

(e) to a transfer by a government or governmental subdivision or
agency.

The Alaska section had previously included a paragraph which is similar
in nature to the new UCC paragraph. Alaska®s paragraph provides:

(12) to a security interest created by or on behalf of the state
or any of its political subdivisions (including but not limited to
the unorganized borough or any city or borough of any class,
whether home rule or not) or any service area, public enterprise,
public corporation, agency or instrumentality of the state or of
any of its political subdivisions.

The UCC official comment explains its paragraph as follows:

Certain governmental borrowings include collateral in the form of
assignments of water, electricity or sewer charges, rents on
dormitories or industrial buildings, tools, etc. Since these
assignments are usually governed by specialL provisions of law,
these governmental transfers ire e"duded frgm this Article.

AS 45.05.696(6) provides:

to a sale of accounts, contract rights, or chattel paper as part of
a sale of the business out of which they arose, or an assignment of
accounts, contract rights, or paper which is for the
purpose of collection only, or a transfer of a contract right to an
assignee who is also to do the performance under the contract.

«



Page 4
August 3, 1978

UCC sec. 9-104(f) deletes references to "contract rights"” in this
paragraph and adds at the end of the phrase "or o transfer of a single
account to an assignee in whole or partial satisfaction of a pre-existing
indebtedness."

The latter amendment reflects the general scope of the article, which
includes all commercial financing transactions. The transfer of a
"vingle account in satisfac tion of a pre-existing indebtedness is a
personal transaction not encompassed by the article.

Both the UCC section and ie Alaska statute exclude transfers of interests
in insurance policies and in deposit accounts. However, the UCC section
notes that these interests are nevertheless subject to 9-603 (proceeds;
secured party®"s rights on disposition of collateral) and 9-132 (priorities
among conflicting security interests in the same collateral). Both
sections also exclude rights represented by a judgment, but the UCC
section notes that this does not include a judgment taken on a right to
payment which was collateral.

4. AS 45.05.690

AS 45.05.698 and UCC sec. 9-105 provide definitions and indices of
definitions. The UCC section includes several definitions which are not
in the Alaska section. The following list includes the definitions not
included in the Alaska section with parenthetical notes containing the
official reason, if any, for their inclusion:

"Deposit account”™ means a demand, time, savings, passbook or like
account maintained with a bank, savings and loan association,
credit union or like organization, other the"™ an account evidenced
by a certificate of deposit (A definition ut "deposit account™ has
been added to facilitate references to such accounts in the section
on proceeds (Section 306));

"Encumbrance" includes real estate mortgages and other liens on
real estate and all other rig.nts in real estate that are not
ownership interests (Definitions of "encumbrance and "mortgage"
have been added as the basis for the use thereof in Section 9-313);

"Mortgage” means a consensual interest created by a real estate
mortgage, a trust deed on real estate, or the like;

An advance 1is made "pursua.it to commitment™ if the secured party

has bound himself to make it, whether or not a subsequent event of
default or other event not within his control has relieved cr may

«
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relieve him from his obligation (A definition,of "purusant to commit—
ment" has been added as tb basis for use of this concept in Sections 9-
301, 9-3C7 and 9-132);

"Transmitting utility” means any person primarily engaged in the
railroad, street railway or trolley bus business, the electric or
electronics communications transmission business, the transmission
of goods by pipeline, or the transmission or the production and
transmission of electricity, steam, gas or water, or the provision
of sewer service (A definition of "transmitting utility” has been
added to identify a class of debtor with special filing problems on
far-flung properties, for which special filing rules are stated 1in
Part 4).

In addition to definitions which are not in the Alaska law, the TICC
section includes references to definitions which are not referenced 1in
the Alaska section. These references include

"Attach™ Section 9-203

"Construction mortgage" Section 9-313(1)
"Fixture™ Section 9-313(1)

"Fixture filing"™ Section 9-313(1)
"United States" Section 9-103

Other definitions which are included in the Alaska statute have been
modified in the UCC section. AS 45.05.698(2) defines "chattel paper" as
follows:

A writing or waitings which evidence both a monetary obligation and
a security interest in or a lease of specific goods [, but t charter
or othe*-contrac 1involving the use or hire of a vessel 1is not
chattel paper); when a transaction is evidenced both hy sucn a
security agreement or a lease and by an instrument or a series of
instruments, the group of writings taken together constitutes a
chattel paper.

The portion in brackets has been added in the UCC section. The UCC note
on the reason for this portion follows;



To make clear that no type of ship charter is to be considered

chattel paper. Many types of ship financing based on assignment of
a charter involve international transactions, and there are numerous
executed copies of the charter. Under Section 9-308 an assignment
of chattel paper perfected by delivery of the chattel paper prevails
over an assignment perfected by filing. Application of this rule
would require the parties to change traditional practices in order
to control all executed copies. Moreover, it is desirable to treat
all types of ship charters alike, and some cannot be deemed chattel
paper.

The Alaska definition [with the UCC addition in brackets] of "document"”

document of title as defined in the general definitions of sec. 20
of this chapter [, and a receipt of the kind described in subsection
(2) of Section 7-201].

The UCC addition includes the kind of receipt issued by a pei.oCr! who 1is
not technically a warehouseman, as described in Section 7-201(2) and

AS 45.05.542(b).

The UCC definition of "goods™ includes tvro items which are not listed 1in

the Alaska section. They are "minerals or the like (including oil and
gas) before extraction” and "standing timber which is to be cut and
removed under a conveyance or contract for sale.” It deletes z reference
in the Alaska version to "other things in action.”™ The UCC explanation

of the latter modification is:

The exclusion of "other things in action” from the definition of
"goods"™ has been deleted as unnecessary. "General "_ntangibles,"”

which under Section 9-Inf>includes "things in action,” are them—
selves excluded from the definition of goods.

5. AS 45.05.700

As 45.05.700 defines ™"account;" "contract right;" "general intangibles."

The UCC section has been modified to delete references to "contract
right."

6. No Corresponding Alaska Statute

The UCC article has adopted a section (9-114) which 1is noc included in
the Alaska law. The new section attempts to clarify the relationship
between the filing rule for consignments under UCC sec. 2-326 (AS 45.-
05.120) and Article 9. The UCC comment explains : wus follows:
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iin uncertainty has existed under the 1962 Code whether the filing
rule in Section 2-326(3) applicable to true consignments requires
only filing under Part 4 of Article 9 or also requires notice to
prior inventory secured parties of the debtor under Section 9-
312(3). The new Section 9-114 accepts the latter view and provides
in substance that, in order to protect his ownership of the consigned
goods, the consignor must give the same notice to an inventory
secured party of the debtor that he would have to give 1f his
transaction with the consignee was 1in the form of a security

transaction instead of in the form of a consignment. This new
section follows closely the language of Section 9-312(3) [as 45.-
05.754(c)]-

7. AS 45.05.720

AS 45.05.720 relates to the enforceability of security interests.

AS 45.05.722 establishes when security interests attache. UCC sec. 9-
203 has modified these sections by combining them into one. The purpose
was to cure "the former anomaly that a security interest could attach
and be perfected, and yet be unenforceable against anyone for lack of a
written security agreement.”

In addition, the requirement that a security “yreement ccvering oil, gas
or minerals to be extracted contain a description of the land concerned
has been eliminated in the UCC section. The reason for this change 1is
that the article does not Zx»cogni>e a security interest in such collateral
until it has been extracted Irnm the land.

Finally, the new UCC section adds a new subsection to make clear that
claims to proceeds under section 9-306 (AS 45.05.742) do not require a
statement in the security agreement, for it is assumed that the parties
so intend unless otherwise agreed.

8, AS 45.05.722

The provisions of AS 45.05.722 whicn do not deal with the attachment of
a security interest have b> n modified in the corresponding UCC section.

The provisions in AS 45.05.722\b) have been eliminated altogether in the

UCC section.That subsection provides:
(b) Fr«r the purposes of this section, the debtorhas no rights
(€Y) incrops until they are plar.frd or otherwise become

growing crops; 1in the young of livestock until they are
conceived;
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(@) in fish until caught; in oil, c/as, or minerals until they
are extracted; in timber until it is cut;

(©) in a contract rig! untiJ the contract has been made;

@) in an account ur.cil it comes into existence.
The reason for the deletion is that the subsection was unnecessary and
in some :ases confusing. Its operation appeared to be arbitrary, according
to the lie.®, and it was believed that the questions considered were best

left to the courts.

The modified. "JCC version also eliminated the paragraph corresponding to
AS 45.05.722(d)(1). That paragraph provided that no security interest

in crops attaches under *fter-aZquired property clause to crops which
become such more than one year afti":.: the security agreement, unless the
agreement involved certain real estate transactions. The official

comment states:

The obvious purpose of this provision was to protect a necessitous
farmer from encumbering his crops for many years in the future.

The provision did not work because there was no corresponding limit
on the scope of a financing statement covering crops and under the
Code"s notice-filing rules the priority position of a security
arrangement covering successive crops would be as effectively
protected by the filing off a first financing statement whether the
granting clause as to successive crops was 1in one security agreement
with an after-acquired property clause or in a succession of security
agreements. On the other hand the clause did require an annual
security agreement for crops even when the encumbrance on crops wain
agreed to as part of a long-term financing covering farm machinery
and other assets. The provision thus appeared to be meaningless in
operation except to cause unnecessary paperwork, but it did introduce
some t"ement of uncertainty as to its purpose.

9. AS 45.03.>26

AS 45.05.726 provides that rn agreement by a buyer not to assert against
an assignee of the seller any claim or defense he may have against the
seller will be enforced if the assignee 1is an assignee for value, 1in
good faith, and without notice of a claim or defense* The corresponding
UCC section, 9-206, includes such agreements made by lessees. The UCC
explanation is as follows:
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In view of the substantial growth in lease financing and the quite

parallel application of problems dealt with by this section to both
conditional sale contracts and leases, it is believed thij section

should be made applicable to leases as well as to more traditional

purchase money security interests.

10. AS 45.05.732

AS 45.05.732 lists the class of people who take priority over unperfected
security interests. It includes persons who become lien creditors
without knowledge of the security interest and before it is perfected.
The UCC section, 9-301, eliminates knowledge as a factor for these
pecple. The official reason states:

The former section denied the lien creditor priority even though he
had knowledge when he ot involved by extending credit, if he
acquired knowledge whiie attempting to extricate himself. It was
completely inconsistent in spirit with the rules of priority
between security interests, where knowledge plays a very minor

role.
AS 45.05.732 also defines "lien creditor”. A lien creditor is a creditor
who has acquired a lien on the property involved by attachment, levy, or
the like. The UCC section adds a subsection which provides:

A person who becomes a lien creditor while a security interest is
perfected takes subject to the security interest only to the extent
that it secures advances made before ha becomes a lien creditor or
within 45 days thereafter or made without knowledge of the lien or
pursuant to a commitment entered into w. thout knowledge of the

lien.

This now subsection provides an absolute priority Cor the security

interest over a judgment lien for 45 days regard"ess of knowledge of the
secured party concerning the judgment lien. If, however, the advance 1is
made after the 45 days, the advance will not have priority unless .i.t was

made or committed without knowledge of the lien retained by legal proceedings.

The importance of the rule is important in effectuating the intent of
the Federal Tax Lien Act of 1966, although its importance may not be
great as betv.,Q",rfsecured parties making subsequent advances and judgment
.lien creditors.

11. AS 45.05.734

AS 45.05.734 delineates when filing is required to perfect a security
interest and the sec .y interests to which the filing provisions do
not apply. Paragraph (a)(3) includes as a security interest to which
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the filing provisions do not apply a purchase money security interest in
farm equipment having a purchase price not in excess of $2,500; but
filing is required for a fixture under sec. 756 of the chapter or for a
motor vehicle required to be licensed.

The UCC section, 9-302, deletes the reference to farm equipment in the
belief that it was inappropriate; the effect of the rule was to make
farmers® equipment unavailable to them as collateral for loans from some
lenders. The UCC section inserts a new paragraph which

exempts from filing rules security interests created by assignments
of beneficial interests in trusts and estates, because these
assignments are not ordinarily thought of as subject to this
Article, and a filing rule might operate to defeat many assignments.

In addition, the UCC section replaces the language above relating to
fixtures and motor vehicles with the following:

"but filing is required for a motor ve, icle required to be registered;
and fixture filing is required for priority over conflicting interest.”
in fixtures to the extent pro*, ided in Section 9-313 [AS 45.05.756]."

This makes filing for fixtures applicable only for priority against real
estate interests.

The UCC section also adds a new paragraph to this subsection which
exempts from filing assignments for the benefit of creditors. Such
transactions were not felt to be "financing transactions."

Subsection (c) of AS 45.05.734 also exempts from the filing requirements
of the chapter security interests in property subject to a statute of

the United States providing for national registration or subject to a
stat> te of Alaska providing for central filing. .The UCC section replaces
this subsection with two new subsectior.s. One subsection exempt:.- from
the article transactions as to which ".n adequate system of filing, state
or federal, has been set up outside the article, and the other subsection
makes clear that when such a system ;xists perfection of a relevant
security interest can be had only through compliance with that system
(that 1is, filing under the article is not a permissible alternative).

Alaska®™s statute includes a subsection which 1is not in th*- UCC version.
It exempts from the requirements of sections 768(a)(l) and (2), 772(b),
(c), and (e) and 780 of the chapter security interests in personal
property of any description created by a deed of trust or mortgage made
by a corporation primarily engaged in the business of a common carrier
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by rail, the furnishing of telephone or telegraph service, the transmission

of oil, gas or petroleum products by pipeline, or the production, transmission
or distribution of electricity, steam, gas, or water. The sections from

which these security interests are exempted relate, respectively, to the

place of filing, duration of and fee for filing, and information from a

filing officer. The subsection provides a separate filing system for

these security interests. The House Judiciary Committee report on the

bill which added this subsection states:

Current law requires all chattel mortgages to be renewed every five

years by a ne> filing. The purposeof the current law is to clean
out the files ;F paid off mortgages that have not been formally
released. Most chattel mortgages are for periods of less than five
years.

This bill relieves the mortgagee from refiling mortgages every five
years if the mortgage is signed by specified public utilities.

Most public utility financing is long term and includes real
property as well as personal. This bill does not defeat the
purpose of the present law. (House Journal, 1967, p. 310)

12. AS 45.05.733

AS 45.05.738(a) relates to perfection of security interests in chattel
paper, instruments,and negotiable documents. It provides:

A security interest in chattel i iper or negotiable documents may be
perfected by filing. A security interest in instruments (other
than instruments which constitute part of cht, ;tel paper) can be
perfeecod only by the secured party"s taking possession, except as
provided in (d) and (e) of this section.

UCC sec. 9-304 adds "money or" after "A security interest in" in the
second sentence. It also adds a reference to 9-306 on proceeds at the
end of the sentence as a further exception to that section. The change
corrects an inadvertent omission in the 1962 text and makes clear that a
security interest in money cannot be perfected by filing.

AS 45.05.738(e) provides a 21-day period during which a security interest
remains perfected without filing if a secured party has a perfected
security interest in an instrument, a negotiable document, or goods in
possession of a bailee other than one who has issued a negotiable
document for the goods, and makes the goods or documents representing

tne goods available to the debtor for sale or exchange. The UCC section
adds a phrase which makes it clear that this period deals only with
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perfection and that there must be compliance with the notice provisions
of Section 9-312(3) in order to achieve priority over earlier inventory
financiers. Corresponding clarifying changes have been made in Section
9-312(3) .

13. AS 45.05.740

AS 45.05.740 provides for the perfection o:c security interests without
filing. It lists the types of interests which may be so perfected. The
UCC section, 9-305, adds" to the Alaska list \-noney" to clarify the
special position of money.

14. AS 45.05.742

AS 45.05.742(a) defines "proceeds". The UCC section, 9-306, adds a
sentence to the definition which provides:

Insurance payable by reason of loss or damage to the collateral is
proceeds, except to th extent that itis payable to a person other
than a party to the security agreement.

The 1intent of this sentence is to overrule various cases to the effect
that proceeds of insurance on collateral are not proceeds of the collateral.
The "except™ clause 1is int<nded to preserve the integrity of an Insurance
contract which specifies fie person to whom the insurance is payable.

AS 45.05.742 also delineates the secured party"s rights on disposition
of collateral. It include! a perfected right to proceeds if the party
claims them in a financing statement. The revised UCC version eliminates
this "financing statement” procedure 1in favor of treating the filed
claim to the original collateral as constituting automatically a filing
as to proceeds on the theory that this was the intent of the parties,
unless otherwise agreed. To this principle, the UCC version states a
limitation: where the filing as to the original collateral is an
inappropriate means of perfection as to proceeds of certain types, or 1is
made ti u place that is inappropriate as to such proceeds, ne filed
claim to the original collateral perfects the claim to proceeds for only
10 days.

AS 45.05.742 relates to perfected security interests in insolvency
proceedings. The revised UCC version makes various changes to make
clear that the claim to cash allowed in insolvency is exclusive of any
other claim based on tracing.
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15. AS 45.05.744

AS 45.05.744 establishes when a buyer of goods takes free of security
interests. The section equates consumer goods with farm equipment

having an original purchase price not in excess of $2,500. This equation
is deleted in the re/ised UCC section (9-307) in accordance with the
change made in 9-302(1)(c) [see "11" of this memo relating to AS 45.05.-
734].

The revised UCC section also adds a new subsection which provides:

(©) A buyer other than a buyer in ordinary course of business
(subsection (1) of this section) takes free of a security interest
to the extent that it secures future advances made after the
secured party acquires knowledge of the purchase, or more than

45 days after the purchase, whichever first occurs, unless made
pursuant to a commitment entered into without knowledge of the
purchase and before the expiration of the 45 day period.

This new subsection clarifies the extent to which future advances under
a security interest may outrank an intervening right.

16. AS 45.05.746

AS 45.05.746 establishes the circumstances under which a purchaser of
chattel paper of a nonnegotiable instrument will take priority over a
security interest. The UCC section, 9-308, has rewritten this language
for clarity and to include negotiable instruments as well as nonnegotiable.

17. AS 45.05.754

AS 45.05.754 relates to priorities among conflicting security interests
in the same collateral. Subsection (a) of that section specifies
several sections which contain rules for determining priorities between
security interests and such other claims in the situations covered in
those sections. For cases not covered in those sections, section 754
states general rules of priority. The UCC section, 9-312, has rewritten
this subsection and substantially simplified its coverage.

Subsection (c) states the circumstances which must exist for a purchase
money security interest in inventory collateral to have priority over a
conflicting security interest in the same collateral. This subsection
has been substantially modified in the UCC version. The UCC version
includes provisions which establish how often notice must be given under
that subsection. The period of five years was chosen by analogy to the
duration of a financing statement. It also addresses the question of
the priority status of the security interest in inventory temporarily
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perfected for 21 days without filing or perfection in a situation which
begins with release of a pledged document under section 9-304(5). [See
"12" of this memo relating to AS 45.05.738f) .] The answer provided is
the usual rule that the purchase-money claimant to preserve his priority
resulting from the document must give the required notice before the
debtor receives possession of the inventory. If the secured party fails
to give timely notice, he loses his priority under this subsection.
Finally, it provides guidelines for establishing the priority between a
person claiming accounts as proceeds of inventory and a person claiming
the accounts by direct filing with respect thereto. The general rule
enunciated is that a prior right to inventory does not confer a prior
right to any proceeds except identifiable cash proceeds received on or
before the delivery of the inventory (i.e., without the intervention of
an account).

The UCC section reaches a different result in the next subsection
relating to purchase money security interests in collateral other than
inventory. Here, where it is not ordinarily expected that the collateral
will be sold and that proceeds will result, it seems appropriate to give
the party having a purchase money security interest in the original
collateral an equivalent priority in its proceeds. The Alaska section

is unclear on this point.

Subsection (e) of section 754 contains two principal rules: a first-to-
file rule where both con )eting security interests are perfected by
filing, and a first-to-perfect rule when either of the security interests
is or both of them are perfected otherwise than by filing. Subsection

(f) provides:

(f) For the purpose of the priority rules of (e) of this section,
a continuously perfected security interest shall be treated at all
times as if perfected by filing if it was originally so perfected,
and it shall be treated at all times as if perfected otherwise than
by filing if it was originally perfected otherwise than by filing.

These subsections have led to considerable debate over questions of
"proceeds." The revised UCC section answers the questions raised by

these subsections by stating a single rule in subsection (5) which ranks
conflicting perfected security interests by their priority in time,

dating back to the respective times when without interruption the

security interests were either perfected or were the subjects of appropriate
filings, and by deleting the provisions of subsection (f) in the Alaska
section and inserting in its place a provision which states that a date

of filing or perfection as to collateral is also a date of filing or
perfection as to proceeds for the purposes of subsection (5).
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The UCC section adds a new subsection which states priority rules for an
intervening pledge in reference to a subsequent advance by an earlier-
filed secured party.

18. AS 45.05.756

AS 45.05.756 relates to security interests in fixtures. The rules
established in that section for priority do not apply to goods incorporated
into a structure; encumbrances upon fixtures or real estate may be
created under the law applicable to real estate. Subsections (b) and

(c) are subject to limitations stated in subsection (d). Subsection (b)
provides for the priority of a security interest in goods before they
become fixtures over the claims of all persons who have an interest in
the real estate. Subsection (c) provides that a security interest which
attaches to goods after they become fixtures is valid against all

persons subsequently acquiring interests in the real estate but is
invalid against a person with an interest in the real estate at the time
the security interest attaches to the goods wh( has not consented 1in
writing to the security interest or disclaimed nn interest in the goods
as fixtures. Subsection (d) lists certain occaslors which will not lead
to the result dictated by (b) and (c). Subsection (e) allows a secured
party, on default, to remove his collateral from the property.

UCC sec. 9-313 has completely rewritten this section. It introduces and
defines the term "fixture filing." When a filing is intended to give
the priority advantages discussed in Lhc section against real estate
interests, the filing must be for record in the real estate records and
indexed therein, so that it will be found in a real estate search. The
general principle of priority announced in this section is set forth in
paragraph (4)(b). 1t is basically that a fixture filing gives to the
fixture security interest priority as against other real estate interests
according to the usual priority rule of conveyancing, that is, the first
to file or record prevails. The section provides that no security
interest exists in ordinary building materials incorporated into an
improvement on land. Paragraph (4), which is the core provision of the
section, provides:

(@) A perfected security interest in fixtures has priority over
the conflicting interest of an encumbrancer or owner of the real
estate where

(€)) the security interest is a purchase money security
interest, the interest of the encumbrancer or owner arises
before the goods become fixtures, the security interest is
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perfected by a fixture filing before the goods become fixtures
or within ten days thereafter, and the debtor has an interest
of record in the real estate or is in possession of the real
estate; or

(b) the security interest As perfected by a fixture filing
before the interest of the encumbrancer or owner is of record,
the security interest has priority over any conflicting interest
of a predecessor in title of the encumbrancer or owner, and

the debtor has an interest of record in the real estate or is

in possession of the real estate; or

(c) the fixtures are readily removable factory or office
machines or readily removable replacements of domestic appliances
which are consumer goods, and before the gccds become fixtures
the security interest is perfected by any method permitted by
this Article; or

(d) the conflicting interest is a lien on the real estate
obtained by legal or equitable proceedings after the security
interest was perfected by any method permitted by this Article.

Further subsections provide that even a nonperfected security interest

in fixtures has priority over the conflicting interest of an encumbrancer
or owner if the latter has consented in writing to the security interest
or the debtor has a right to remove the goods a3 against the encumbrancer
or owner (if the debtor®"s right terminates, the priority of the security
interest continues for a reasonable time); that a security interest in
fixtures i.s generally subordinate to a construction mortgage recorded
before the goods become fixtures; and that the secured party may, on
default, remove his collateral from the property.

19. AS 45.05.766

The variation between thilr. section of the Alaska statutes and the UCC
version relate to elimination of the term "contract right"” in UCC sec. 9-
106.

20. AS 45.05.760

AS 45.05.768(a) lists the proper place to file in order to perfect a
security interest in various types of collateral. This subsection 1is in
conformance with "second alternative” for subsection (1) under the pre-
1972 UCC sec. 9-401. The Alaska subsection requires filing fcr goods
which are or are to become fixtures in the office where a mortgage o-n
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the real estate concerned would be filed or recorded. The revised UCC
subsection also requires filing in the same place for security interests
in collateral which is timber or minerals.

AS 45.05.768(d) provides:
If collateral is brought into the state from another jurisdiction,
the rules stated in sec. 694 of this chapter determine whether

filing is necessary in this state.

The revised UCC section deletes "If collateral 1is brought into the state
from another jurisdiction,".

The revised UCC section also adds two new subsections. The first new
subsection provides a special rule for filing of a security interest in
collateral, including fixtures, of a transmitting utility. The filing

would be in a state office (presumably the Department of Administration
in Alaska) rather than i local office in order to avoid the necessity of

multiple filings for fixtures located in many areas of the state. The
second new subsection establishes the residence of an organization for
the purposes of the section. It is the place of business if the organization

has one or its chief executive office if it has more than one place of
business.

21. AS 45.05.770

AS 45.05.770 relates to amendments to and formal requisites of a financing
statement. Several changes in UCC sec. 9-402 are conforming changes to
new requirements in 9-401 that certain financing statements covering

sucli collateral as timber and minerals be filed in the real estate
records. The UCC section also responds to objections that the name of
the debtor might not be in the real estate chain of title. Since 9-
313(4)(@) ami (b) permit fixture filing against persons in possession of
the real estate v>ho do not have interests of record, 9-402 requires the
naming of an owner of record of thereal estate in such cases, and 9-
403(7) requires indexing the fixture filing against the name.

A new subsection in the UCC section makes it possible for a real estate
mortgage to serve as a financing statement, and a related change in 9-
403(6) makes it unnecessary to file continuation statements for such a
financing statement.

Further changes in the UCC section provide that only tho debtor need
sign the statement rather than both the debtor and the secured party,-
that a secured party instead of thedebtor may sign a statement to
perfect a security interest in collateral as to which the I:ling has
lapsed or collateral acquired after a change of name, 1identity or
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corporate structure of the debtor; and that a financing statement
sufficiently shows the name of the debtor if it gives the individual,
partnership or corporate name of the debtor, whether or not it adds
other trade names or names of partners.

22. AS 45.05.772

AS 45.05.772 relates to the duration of filing, the effect of lapsed
filing, the duties of the filing officer, and what constitutes a filing.
UCC sec. 9-403 differs from the Alaska section in that it makes every
financing statement (except those in which the debtor is a transmitting
utility and those which are real estate mortgages effective as fixture
filings under 9-402) effective for a full five years. It also provides
for the continued effectiveness of a statement during an insolvency
proceeding until the end of tha proceeding and for 60 days thereafter,
or until the expiration of the five year period, whichever is later.
Upon lapse, under the UCC section, the security interest becomes unperfected,
unless it is perfected without filing. If the security interest becomes
unperfected upon lapse, it is deemed to have been unperfected as against
a person who became a purchaser of lien creditor before lapse.

A new subsection would give the filing officer authority to charge extra
fees if the financing statement does not conform to a uniform prescribed
size and content.

23. AS 45.05.774

AS 45.05.774 relates to termination statements. The UCC section, 9-404,
requires the filing of termination statements 1i.1 the case of consumer
goods even without a demand by the consumer. This is not provided 1in
the Alaska section. Other than in the case of consumer goods, the
termination statement is required only upon written demand by the
debtor.

24. AS 45.05.776

AS 45.05.776 relates to the assignment of security interests, the duties
of filing officers, and fees. The Alaska section leaves the determination
of fees to the administrative director of courts; the UCC section, 9-

405, would establish the fees statutorily. Various changes have been

made in the UCC section to conform with changes in other sections of

Part 4 of the UCC article.
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25. AS 45.05.778

AS 45.05.778 relates to releases of collateral, the duties of the filing
officer, and fees. The comments under "24" are applicable to changes
made in the UCC section, 9-406.

26. AS 45.05.780

AS 45.05.780 relates to information from the filing officer. The comments
under "24" are applicable to changes made in the UCC section, 9-407.

27. No Corresponding Alaska Statute
A new UCC section, 9-408, provides as follows:

A consignor or lessor of goods may file a financing statement using
the terms "consignor,”™ "consignee,"™ "lessor,” "lessee"” 0" the like
instead of the terms specified in Section 9-402. The previsions of
the Part shall apply as appropriate to such a financing s-".tement
but its filing shall not of itself be a factor 1in determining
whether or not the consignment or lease is intended as security
(Section 1-201(37)). However, if it is determined for other reasons
that the consignment or lease is so intended, a security interest

of the consignor or lessor which attaches to the consigned or

leased goods is perfected by such filing.

This new section adapts the filing system of the article to consignments

and leases. Filing of consignments 1is required under certain conditions

(sections 2-326(3), 9-114). Filing of true leases which are not security
interests is not required; but because the question whether a lease is a

true lease may be a close one, filing is permitted for leases.

28. AS 45.05.782

AS 45.05.782(c) prohibits the waiver or variance of certain rules in the
chapter relating to default to the extent that they give rights to the
debtor and impose duties on the secured party. An exception is alloweu

as provided with respect to compulsory disposition of collateral 1in

section 790(a). The revised UCC section, 9-501, makes a "purely technical”
change by referring to the UCC section corresponding to AS 45.05.788 as
well as to that corresponding to section 790(a). The change clears up

an ambiguity a3 to whether a debtor could after default agree on the

time within which a sale might be held or the time after which a secured
party might keep the goods in lieu of a sale.
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29. AS 45.05.788

AS 45.05.788 relates to the allowable means of disposing of collateral
after default. It requires reasonable notice of the disposition to be
given by the secured party to the debtor and "except in the case of
consumer goods, to any other person who has a security interest in the
collateral and who has duly filed a financing statement indexed 1in the
name of the debtor in the state or who is known by the secured party to
have a security interest in the collateral.ll The UCC section, 9-504,
replaces the quoted language with "if he has not signed after default a
statement renouncing or modifying his right to notification of sale.™

The reason for the change 1is provided in the official reasons as follows:

Under the 1962 Code the. secured party giving notice of sale had to
notify (except in the case of consumer goods) not only every other
person who had duly filed a financing statement indexed in the name

of the debtor in the state and who still had a security interest in
the collateral, but also any other person known by the secured

party to have an interest in the collateral. This meant that the
secured party had to search the records in every case of notice of
sale, to ascertain whether there were any other secured parties

with financing statements that might be deemed to cover the collateral

in question. Moreover, he ran the risk that some informal communication
by letter, or even orally, might be deemed to have given him knowledge
of the interest of that other party. These burdens of searching

the record and of checkir; the secured party"s files were greater

than the circumstances calxed for because as a practical matter

there would seldom be a junior secured party who really had »n

interest needing protection in the case of a foreclosure sale.
Therefore, a change is made requiring notice to persons other than

the debtor only if such persons had notified the secured party in
writing of their claim of an interest in the .collateral before he

sent his notification to the debtor cr before the debtor®s reunuciation
of his ights.

30. AS 45.05.790

AS 45.05.790 allows a secured party in possession, after default., to
retain the collateral in satisfaction of the obligation and requires
notification similar to that required in section 788. The UCC section,
9-505, contains a modification similc.r to that made in the previous
section.

KEV:jdn
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Senate Bill 77 has passed the Senate and is awaiting
placement on the House calendar by the House Rules Committee.
The Bill 1is. an impartial updating of commercial law which the
Code Revision Commission believes will not change the balance
between debtors and creditorb or between securities dealers and
their customers.

Most of tlie changes 1in Alaska"*law which the Bill
would make, and the: changes which will have the greatest impact
on Alaskans, are modifications of Article 9 of the Uniform
Commercial Code (Title- 45, Chapter 9 of Alaska Statutes), which
concerns security interests 1in personal property. These
modifications were proposed by the National Conference of
Commissioners on uniform State Laws over twelve years ago and
have been adopted by at least thirty-two states, including
California, Colorado, Connecticut, Illinois, Massachusetts,
Michigan, Minnesota, New York, Ohio, Oregon, Wisconsin and
other commercially important states in which Alaskans buy and
finance personal property. Many of the changes concern
redefining, the term ~account"”" to include "contract rights"*, and
eliminating the term "contract rights"™ from Artic3]|k9.

Although Article 9 has been a very successful uniform Act, this
particular area of Article 9 has resulted in substantial
litigation and needs the improvement Senate Bill”*77 will
provide.

The remainder of Senate Bill 77 modified portions of
Article 8 of the Uniform Commercial Code (Title 45, Chapter. 8
of Alaska Statutes) concerning purchase and sale of
securities. These amendments were Tfirst proposed in 1977, so
have not been passed by as many states as have the amendments
of Article 9. However, the commercially active states of
Connecticut and Minnesota had passed them as of early 1981,and
other states will follow as they have with the Article 9
amendments. Maintaining uniformity of laws between the states
iIs sufficient reason to make these amendments, which appear to

m r.a. m i U ni- av\ 1 nkn»\r» A 1 V\ K fi | OM/A/Y 1\A f 117*1 k 7 O C



ALASKA CODE REVISION COMMISSION

COMMISSIONERS ALASKA STATE LEGISLATURE
JCHN W. ABBOTT « CHAIRMAN POUCH Y - STATE CAPITOL EXECUTIVE SECRETARY
JAMES L. BALDWIN mVICE CHAIRMAN JUNEAU. ALASKA S9611I BILLY G. BERRIER
PATRICK M. RODEY (007) 463-4878

CHARLES G. ANDERSON
L. S. KURTZ. JR.
JUDGE (Ret.) THOMAS B. STEWART

MEMORANDUM

TO: Linda Wild, A.A.
House Rules
Alaska State Legislature

FROM: Dickerson Regan,Consultant\ it
Alaska Code Revision Commis®"s-ion

DATE: January 11, 1982

RE: SB 77 (UCC, Articles 8 and 9)

As you know, when the first session of the twelfth
legislature ended, SB 77 was in the House Rules Committee for
placement on the calendar. The bill deals with uniform amend—
ments to Articles 8 and 9 of the Uniform Commercial Code.

It is my understanding that the bill was destined for
placement on the calendar and passage last session. Then in
the push for adjournment it was left behind.

The bA_.Il was prepared by the Alaska Code Revision
Commission. The commission will be meeting in Juneau at the
Cape Fox Sheffield Tongass Room beginning at 1:00 p.m., Thursday,
January 14th and again the following day at 9:00 a.m.

IT there are questions or problems in getting the
bill up for final passage, I"'m sure the commission would appre—
ciate being informed of them and would adjust its agenda to
hear from you.

Thanks for whatever clarification you can provide
about scheduling the bill for final passage.

DR:chw
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MEMORANDUM
TO: The Honorable Patrick M. Rodey
Chairman, Senate Judiciary Committ
FROM: John W. Abbott, Chairm,
Alaska Code Revisi ion
DATE: March 23, 1981
RE: Commentary to SB 77--Uniform Amendments to the

Uniform Commercial Code, Articles 8 & 9

The attached two memoranda were prepared for the
Alaska Code Revision Comnission in July and August of 1978
by Kenneth E. Vassar when he was legislative counsel for the
Legislative Affairs Agency. The references 1in his original
memoranda are now revised to conform to the current section
numbering in Alaska Statutes and SB 77.

JWA :chw
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MEMORANDUM REGARDING UNIFORM AMENDMENTS TO
THE UNIFORM COMMERCIAL CODE (UCC)--ARTICLE 8
ON INVESTMENT SECURITIES (Sections 1-14 and 72 in SB 77)

MARCH 1981

This memorandum will explain points of difference
between Article 8 of the Uniform Commercial Code (UCC) and
AS 45.08.101 - 45.08.406.

UCC Article 8 and AS 45.08.101 - 45.08.406 relate to
investment securities. Each body of law contains parallel
sections; therefore, to as great an extent as possible, the
following discussion will proceed in numerical sequence through
those sections of Alaska law which have deviated from the
uniform act.

AS 45.08.102 and 1its counterpart, UCC sec. 8-102,
provide definitions for terms used in their respective articles;
however, section 102 includes a definition which is not in the
UCC section and modifies a definition which is in the UCC
section.

The definition in sec. 102 which 1is not in 8-102 is
for the term "proper form.™ Prior to 1962, the UCC included
such a definition, but in that year 8-102 was amended to delete
the definition. At the same time UCC sec. 8-208 was amended to
delete the term for which the definition in 8-102 had been
supplied. Since it was the amendment to 8-208 which formed
the basis for the decisior to delete the definition of "proper
form™ in 8-102, this discussion will continue now out of numeri —
cal sequence to examine the difference between UCC sec. 8-208
and the corresponding Alaska law, AS 45.08.208

AS 45.08". 208 and UCC sec. 8-208 enumerate the warrant—
ies. made to a bona fide purchaser (that is, a purchaser for
value without notice of the particular defect in the security)
by a person who places his signature upon a security as authen—
ticating trustee, registrar, transfer agent, or the like.
AS 45.08.208 includes a warranty that "the securit; 1is genuine
and in proper form.™ Hence, the need for a definition of
"proper form."™ Since 1962, the UCC has replaced the warranty
quoted above with the following:,

(a) the security is genuine; and

(c) he (the person signing the security) has
reasonable grounds to believe that the security
is in the form and within the amount the

issuer is authorized to issue.



The Permanent Editorial Board of the National Con—
ference of Commissioners on Uniform State Laws noted the fol —
lowing reason for the change:

As enacted in New York [prior to amendt-jnt by
L.1963, ¢.1003] Section 8-208 reduced the
warranty as to form to a warranty that the
security is in the form which the authenti —
cating trus®"-ee, registrar, or transfer agent
was authorized to sign or countersign. Under
the case law, the responsibility of such party
appears to go somewhat further. The Editorial
Board believes that i1ts recommended amenument
correctly reflects the responsibility indi—
cated by the case law while also reducing the
warranty as to form appearing in the 1958 Text
[Alaska®™s version]. In actual prac/cic.e
authenticating trustees, registrars and
transfer agents usually rely upon counsel as
to matters of form. Among other things, the
amendment takes into account such practice.

In terms of burden placed upon an authenticating
trustee, registrar, transfer agent, or the like, the Alaska
version of this section places a greater burden by 1imposing an
absolute warranty that the form is proper, whereas the UCC
version requires only reasonable -~rounds to believe that the
security is in the form the issuer is authorized to issue.
Three states have melded the two versions together to achieve
a third version which is more burdensome still. In Indiana,
Missouri and Montana the effect of the signature of an authen-—
ticating trustee, registrar, transfer agent or the like 1is to
warrant that the security 1is in proper form and that there are
reasonable grounds to believe that it is in the form the
issuer is authorized to issue.

Returning now to AS 45.08.102 and UCC sec. 8-102, ic
was noted earlier that section 102 modifies a definition in
section 8-102. The definition in question is for "clearing
corporation.”™ Under section 8-102(3), a clearing corporation
is defined as a corporation

(a) at least ninety per cent of the capital
stock of which 1is held by or for one or more
persons (other than individuals) each of whom

(1) is subject to supervision or regulation
pursuant to the provisions of federal or state
banking laws or state insurance laws, or

(i) is a broker or dealer or investment
company registered under the Securities Ex—
change Act of 1934 or the Investment Company
Act of 1940, or



(iin) is a national securities exchange or
association registered under a statute of

the United States such as the Securities Ex-
chang 'j Act of 1934, and none of whom, other
than a national securities exchange or asso—
ciation, holds in excess of twenty per cent
of the capital stock of such corporation; and

(b) any remaining capital s+3ck of which is
held by individuals who have purchased such
capital stock at or prior to the time of their
taking office as directors of such corporation
and who have purchased only so much of such
capital stock as may be necessary to permit
them to qualify as such directors.- (emphasis
added)

The emphasized portion of the definition is deleted in AS 45.-
08.102. The effect of this deletion is to increase the number
of corporations which may fall into the class jf clearing cor—
porations.

UCC sec. 8-320, which corresponds to AS 45.08.320,
establishes the role a clearing corporation plays in the trans—
fer or pledge of a security or of any interest in a security.

A transfer or pledge under these sections "has the effect of
a delivery of a security in bearer form or duly endorsed in
blank.™ The official UCC comment to this section states:

Consistent with the underlying purposes and
policies of this Act "to pexmit the continued
expansion of commercial practices through
custom, usage, and agreement of the parties”
-- subsection (2) (b) of Section 1-102 -- this
Section expressly authorizes a newly develop—
ing and commercially useful method of trans—
ferring or pledging securitias on the organ—
ized securities markets, particularly among
brokers and banks but not necessarily so
limited.

A 1973 amendment to 8-102 changed the definition of
"clearing c /rporation.”™ Previously, it had defined such cor—
poration as

a corporation all of the capital stock of
which 1is held by or for a national securities
exchange or association registered under a
statute of the United States such as the
Securities Exchange Act of 1934.

The UCC official comment to the current definition,
tfhich replaced th? definition above, provides:

.3 -



This section also defines a “clearing cor—
poration®™ in a manner which permits not only
national securities exchanges, but also banks,
insurance companies, and similar organizations
to participate in the control and management
of such a corporation through ownership of
shares, in order to facilitate the making of
transfers of securities and lessen the delays
and errors which have caused difficulty in the
past during periods of high activity in the
securities markets.

Alaska®s version of the definition might include an
official comment paraphrased from that given above as follows:

This section also defines a "clearing cor—
poration®™ 1in a manner which permits not only
national securities exchanges, banks, 1insurance
companies and similar organizations, but also
individuals to participate in the control and
management of such a corporation through
ownership of shares.

The next point of departure between the Alaska stat—
utes and the UCC 1is the absence in the Alaska statutes of any
section which corresponds to UCC sec. 8-107, which orovides:

(1) Unless otherwise agreed and subject to
any applicable law or regulation respecting
short sales, a person obligated to deliver
securities may deliver any security of the
specified issue in bearer form or registered
in the name of the transferee or indorsed to
him or in blank.

(2) When the buyer Tfails to pay the price as
it comes due under a contract of sale the
seller may recover the price

(a) of securities accepted by the buyer; and

(b) of other securities if efforts at their
resale would be unduly burdensome or if there
is n. readily available market for their
resale.

This section reflects the treatment of securities of a parti—
cular issue as "fungibles,”" that 1is, goods of which any unit
is, by nature or usage of trade, the equivalent, of any other
like unit. Thus, a person obligated to deliver securities need
not deliver any specific instrument, but may select any

-4 -



security of the proper issue, in bearer form or appropriately
registered or indorsed. While the Alaska statutes do*not con—
tain the specific section quoted above, the treatment of se—
curities as fungible goods may be supported with similar effect
by reference to other Alaska statutes. AS 45.01.201(17) defines
"fungible” as follows:

(17 "fungible™ with respect to goods or
securities means goods or securities of which
any unit is, by nature or usage of trade, the
equivalent of any other like unit.

And AS 45.01.205(c) allows for usage of trade by providing:

(c) a course of dealing between parties and
a usage of trade in tne vocation or trade in
which they are engaged or of which they are
or should be aware give particular meaning
to and supplement or qualify terms of an
agreement.

Since usage of trade 1iIn investment securities most
likely would include the treatment of securities as fungibles,
it /ould probably be permissible for a person in Alaska obli—
gated to deliver securitie to deliver any security of the
specified issue. This c”nelusion is reinforced by the inclu—
sion of the term "or securities”™ in the definition of "fungible."

However, the second subsection of 8-107, while basi—
cally restating a common law rule of recovery of damages, 1is
not susceptible to the same type of reasoning which allows the
first subsection to be read into Alaska law, and there are two
reasons why this 1s so. First, there is nc Alaska statute of
general applicability which contains substantially similar terms,
and, second, the verbatim adoption by the state of almost every
other section of this article of the UCC, combined with the
total exclusion in the Alaska statutes cf this section, leads
to a strong inference that the terms of this section were not
intended to apply in Alaska.

UCC sec. 8-107 was intended to follow the common law
rule "inciated, but not followed, 1in Agar v. Orda, 190 N.E.

479 (i.j4). In Agar, the court ruled that the adoption in
New York f the Sales Act preempted the common law action for
the price. The Sales Act provided a recovery of damages

remedy. Alaska®"s Sales Act, AS 45.02.101 - 45.02.725, provides
for an action 1o recover the contract price of goods sold but
refused by the buyer; however, under the express terms of

AS 45.02.102, that section is applicable only to the sections
of the Sales Act.



It might be argued that AS 09.10.010 should allow the
common law rule to apply. That section provides:

So much of the common law not inconsistent
with the Constitution of the State of Alaska
or the Constitution of the United States or
with any law passed by the legislature of
the State of Alaska is the rule of decision
in this state.

Nevertheless, the section must be considered in light of the
recent federal district court decision of Aleut Corp.. v. Arctic
Slope Regional Corp., 424 F. Supp. 397 (D. Alaska 19767, 1in
which the court considered the applicability in Alaska of se—
guestration, a provisional contract remedy available at common
law. The court noted:

Given the harsh nature of the remedy of seques—
tration and the fact that the Alaska legislature
has spelled out in some detail the procedure for
obtaining other similar remedies while it has
not enacted a sequestration statute, the impli—
cation 1is clear that Alaska has decided that
sequestration of the nature sought in an action
to require a regional corporation organized
under the Alaska Native Claims Settlement Act

to place certain funds in secure and liquid
investments pending litigation is not available
and has preempted the common law with a complex
statutory scheme. (at p. 400)

In Hockley v. Hargett, 510 P.2d 1123 (1973), the
Washington court, faced with an identical 1issue, reached the
opposite conclusion, that sequestration was available despice
legislative silence on .he question. Legislative silence in
Alaska, at least until our Supreme Court has an opportunity to
address the issue, leaves the question of the availability of an
action for the price unanswered.

AS 45.08.306(c) and (e) provide:

(©) IfT a security is delivered by an interme—
diary known to be entrusted with delivery of
the security on behalf of another or with
collection of a draft or other claim against
the delivery, the intermediary by the delivery
warrants only hi3 own good faith and author—
ity even though he has purchased or made
advances against the claim to be collected

against the delivery. A broker is not an
intermediary within the meaning of this sub-—
section.



(e) A broker gives to his customers and to
the issuer and a purchaser the warranties
provided in this section and has the rights
and privileges of a purchaser under this sec—
tion. The warranties of and in favor of the
broker acting as an agent are in addition of
applicable warranties given by and in favor

of his customer.

The corresponding UCC section, 8-306, eliminates the last sen—
tence of (c) above. The following paragraphs from the official
comment explain the distinction:

(3) Subsections (3) and (4) are designed to
eliminate all substantive warranties in the
case of deliveries by intermediaries and
pledgees. Such parties deal primarily with
the draft or other claim, and, having no
access to direct knowledge about the security,
they cannot be held to warrant its genuineness
or validity.

Further, following Appenzellar v. McCall, 150
Misc. 897, 270 N.Y.S. 748 (19347, although the
so-called “"stock-broker® normally functions

as a broker (see definition of "broker™,
Section 8-303) (the identical definition 1is
provided in AS 45.08.303) and on a few occa—
sions another 1institution such as a bank may
function as a broker, e.g. for a standard
broker®s commission or similar compensation,
nevertheless both the so-called "stock-broker"
and the bank can qualify fcr the protection
given by subsections (3) and (4) to an
"intermediary®™ where in the particular trans-—
action it dotfs nor function as a broker, e.g.
delivering securities on a customer®s instruc—
tions, either without charge or for a nominal
handling charge.

Under Alaska®":, version of the. section, the broker would not be
qualified for the protection of (c¢) even if he were acting
merely as tn intermediary.

AF 45.08.308 and UCC sec. 8-308 list the people who
may endorse a security for transfer. UCC sec. 8-308(3)(bh)
includes as an "appropriate person”

where the person so specified [by the security
or by special 1indorsement to be entitled to
the security] 1is described as a fiduciary but
is not longer serving in a described capacity,
-- either that person or his successor.
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AS 45.08.308(c)(2) contains the same language except

that the phrase "either that person or"™ 1is deleted. The reason
that the phrase 1is included in the UCC version was explained
by the editorial board as follows:

<?

The amendment is recommended as clarifi—
cation to avoid any risk that the general
requirement of indorsement by "an appropri—
ate person™ in any way militates against

the clear intention of subsection (3)(a)

of Section 8-403 [also found at AS 45.08.-
403(c)(1)] to permit the issuer to rely

on the continued power to act of a fidu—
ciary named in a security until receipt 7
of written notice to the contrary.



MEMORANDUM REGARDING UNIFORM AMENDMENTS TO
THE UNIFORM COMMERCIAL CODE (UCC- ARTICLE 9
ON SECURED TRANSACTIONS (Sections 15-71 in SB 77)

MARCH 1981

This memorandum will explain points of difference
between Article 9 of the Uniform Commercial Code (UCC) and
AS 45.09.101 - 45.09.507.

UCC Article 9 and AS 45.09.101 - 45.09.507 relate to

secured transactions. Article 9 has been substantially revised
in recent years; the Alaska law has not been revised to conform
with changes 1in the UCC version. The result is a large number

of discrepancies between the two versions; this discussion will
follow the Alaska law in numerical sequence.

1. AS 45.09.102

AS 45.09.102 relates to the policy and scope of this
article of AS 45.09. AS 45.09.102(a) provides:

() Except as otherwise provided in sec. 103
of this chapter on multiple state transactions,
secs. 101 - 507 of this chapter apply, as far
as concerns personal property and fixtures in
the jurisdiction of the state,

(1) to a transaction (regardless of its form)
which 1is intended to create a security inter —
est in personal property or fixtures including
goods, documents, 1instruments, general intangi—
bles, chattel paper, accounts, or contract
rights; and

(2) to a sale of accounts, contract rights, or
chattel paper.

UCC sec. 9-102 contains the same provisions, except that it:

(1) deletes "in sec. 103 of this chapter on
multiple state transactions®™ following T"Except
as otherwise provided®;

(2) deletes "so far as concerns any personal
property and fixtures in the jurisdiction of
the state® following “this chapter apply;”

(3) deletes the references to “contract rights®
in paragraphs (1) and (2).



The reason for the first two deletions 1is the feeling
on the part of the Commissioners on Uniform State Laws that
this article of the UCC should be dedicated to secured trans—
actions and that general questions of conflicts of laws should
be left to Article 1 of the code.

The references to "contract rights” were deleted as
unnecessary and confusing. This tern, has been deleted from all
sections of UCC Article 9. Prior to 1972, the UCC distinguished
a "contract right™ from an "account™ in terms of whether the
rignt to payment had matured. If the right to payment under a
contract had not yet been earned by performance by the creditor,
then it was a "contract right.” IT the right to payment had
matured, then it was an "account."™ Under the revised version,
it is irrelevant whether the right to payment has been earned
by performance. An account is defined in UCC sec. 9-106 as

any right to payment for goods sold or leased
or for services rendered which is net evidenced
by an instrument or chattel paper, wiether or
not it has been earned by performance.

2. AS 45.09.103

AS 45.09.103 establishes rules for the choice of law
where accounts, contract rights, general intangibles, and equip—
ment relate to another jurisdiction. The UCC counterpart, 9-103,
has been completely revised in accord with the sentiment ex—
pressed by the first two deletions in 9-102. The section now
concerns itself exclusively with perfection of security interests
and the effect of perfection or non-perfection. It establishes
the basic rule that the controlling law, as to perfection of
the security interests and the effect of perfection, 1is the law
of the jurisdiction where the collateral 1is when the last event
occurs on which 1is based the assertion that the security inter—
est is perfected or unperfected. There are CT". -ain exceptions
to the rule which are listed.

3. AS 45.09.104

AS 45.09.104 excludes certain transactions from cover—
age under Article 9. Its counterpart, UCC sec. 9-104, contains
similar provisions; however, there are noteworthy differences.
Section 104(5) provides that the chapter does not”apply to an
equipment trust covering railway rolling stock. u'CcC sec. 9-104
deletes this provision with the following explanation:

The whole thrust of Article 9 is to eliminate
differences based on the form of a transaction,
and the equipment trust serves the same func-—
tion as other purchase money forms of financ—
ing. In fact, a form known as the “New York



equipment trust® comes closer to a condi—
tional sales contract, than it .does to a
Pennsylvania equipment trust, and thus the
former exclusion left substantial uncertainty.

In place of this deleted paragraph,, the. UCC section inserts the
following:

(e) to a transfer by a government or govern—
mental subdivision or agency.

The Alaska section had previously included a paragraph which 1is

similar in nature to the new UCC paragraph. Alaska®"s paragraph
provides: - -,

(12) to a security interest created by or

on behalf of the state or any of its political
subdivisions (including but not limited to

the unorganized borough or any city or borough
of any class, whether home rule or not) or any
service area, public enterprise, public cor—
poration, agency or instrumentality of the
state or of any of its political subdivisions.

The UCC official comment explains 1its paragraph as follows:

Certain governmental borrowings include col —
lateral in the form of assignments of water,
electricity or sewer charges, rents on dormi—
tories or industrial buildings, tools, etc.
Since these assignments are usually governed

by special provisions of law, these governmental
transfers are excluded from this Artii le.

AS 45.09.104(6) provides:

|
to a sale of accounts, contract rights, or
chattel paper as part of a sale of the business
out of which they" arose, or an assignment of
accounts, contract rights, or chattel paper
which 1is for the purpose, of collection only,
or a transfer of a contract right to an assignee
who 1is also to do the performance under the
contract.

UCC sec. 9-10A(f) deletes references to "contract
rights™ 1in this paragraph and adds at the end of the phrase "or
a transfer of a single account to an assignee in whole or 1in
partial satisfaction of a pre-extisting indebtedness.™

The latter amendment reflects the general scope of the
article, which includes all commercial financing transactions.



The transfer of a single account in satisfaction of a pre-exist—
ing indebtedness is a personal transaction not encompassed by
the article.

Both the UCC section and the Alaska statute exclude
transfers of interests in insurance policies and in deposit
accounts. However, the UCC section notes that these interests
are nevertheless subject to 9-603 (proceeds; secured party’s
rights on disposition of collateral) and 9-132 (priorities among
conflicting security interests in the same collateral). Both
sections also exclude rights represented by a judgment, but the
UCC section notes the : this does not include a judgment taken on
a right to payment which was collateral.

4. AS 45.09.105

AS 45.09.105 and UCC sec. 9-105 provide definitions
and indices of definitions. The UCC section includes several
definitions which are not in the Alaska section. The following
list includes the definitions not included in the Alaska section
with parenthetical notes containing the official reason, if any,
for their inclusion:

"Deposit account®™ means a demand, time, savings,
passbook or 1like account maintained with a bank,
savings and loan association, credit union or
like organization, other than an account evi—
denced by a certificate of deposit (A definition
of "deposit account™ has been added to facilitate
references to such accounts in the section on
proceeds (Section 9-306));

"Encumbrance® 1includes real estate mortgages and
other liens on real estate and all other rights
in real estate that are not ownership interests
(Definitions of "encumbrance” and "mortgage™ have
been added as the basis for the use thereof 1in
Section 9-313);

"Mortgage®" means a consensual interest created by
a real estate mortgage, a trust deed on real
estate, or the like;

An advance 1is made “pursuant to commitment® if
the secured party has bound himself to make 1it,
whether or not a subsequent event of default

or other event not within his control has re—
lieved or may relieve him from his obligation
(A definition of "pursuant to commitment"™ has
been added as the basis for use of this concept
in Sections 9-301, 9-307, and 9-132);



"Transmitting utility® means any person pri—
marily engaged in the railroad, street railway
or trolley bus business, the electric or
electronics communications transmission busi—
ness, the transmission of goods by pipeline,
or the transmission or the production and
transmission of electricity, steam, gas or
water, or the provision of sewer service (A
definition of "transmitting utility” has been
added to identify a class of debtor with
special filing problems on far-flung proper—
ties , for which special filing rules are
stated in Part 4).

In addition to definitions which are not in the Alaska
law, the UCC section includes references to definitions which

are not referenced in the Alaska section. These references
include

"Attach"- Section 9-203

"Construction mortgage"--Section 9-313(1)
"Fixture"--Section 9-313(1)

"Fixture filing"--Section 9-313(1)
"United States"--Section 9-103

Other definitions which are included in the Alaska statute have
been modified in the UCC section. AS 45.09.105(2) defines
"chattel paper” as follows:

A writing or writings which evidence both a
monetary obligation and a security interest
in or a lease of specific goods [, but a
charter or other contract involving the use
or hire of a vessel 1is not chattel paper];
when a transaction is evidenced both by such
a security agreement or a lease and by an
instrument or a series of instruments, the
group of writings taken together constitute
a chattel paper.

The portion in brackets has been added in the UCC section. The
UCC note on the reason for this portion follows:

To make cletrt that no type of ship charter is to
be consider0 chattel paper. Many types of ship
financing basei on assignment of a charter in—
volve international transactions, and there are
numerous executed copies of the charter. Under
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Section 9-308 an assignment of chattel
paper perfected by delivery of the chattel
paper prevails over an assignment perfected
by filing. Application of this rule would
require the parties to change traditional
practices 1in order to control all executed
copies. Moreover, it is desirable to treat
all types of ship charters alike, and some
cannot be deemed chattel paper.

The Alaska definition [with the UCC addition in brackets] of
"document"

document of title as defined in the general
definitions of sec. 20 of this chapter [, and
a receipt of the kind described in subsection
(2) of Section 7-201].

The UCC addition includes the kind of receipt issued
by a person who is not technically a warehouseman, as described
in Section 7-201(2) and AS 45.07.201(b).

The UCC definition of "goods" includes two items which
are not listed in the Alaska section. They are "minerals or
the like (including oil and gas) before extraction™ and "stand-—
ing timber which is to be cut and removed under a conveyance or
contract for sale.” It deletes a reference in the Alaska ver —

sion to "other things 1in action.” The UCC explanation of the
latter modification is:

The exclusion of ™ther things 1in action®™ from
the definition of "goods®™ has been deleted as
unnecessary. "General 1intangibles,” which
under Section 9-106 includes *“things in action,"
are themselves excluded from the definition of
goods.

5. AS 45.09.106

AS 45.09.106 defines ™"account;"™ "contract right;"
"general 1intangibles.”™ The UCC section has been modified to
delete references to "contract right."

6. No Corresponding Alaska Statute

The UCC article has adopted a section (9-114) which 1is
not included in the Alaska law. The new section attempts to
clarify the relationship between the filing rule for consignments
under UCC sec. 2-326 (AS 45.02.326) and Article 9. The UCC
comment explains as follows:



An uncertainty has existed under the 1962

Code whether the filing rule 1in Section 2-
326(3) applicable to true consignments requires
only filing under Part 4 of Article 9 or also
requires notice to prior inventory secured
parties of the debtor under Section 9-312(3).
The new Section 9-114 accepts the latter view
and provides in substance that, 1in order to
protect his ownership of the consigned goods,
the consignor must give the same notice to an
inventory secured party of the debtor that he
would have to give if his transaction with

the consignee was in the form of a security
transaction instead of in the form of a con—
signment. This new section follows closely the
language of Section 9-312(3) [AS 45.09.312(c)].

7. AS 45.09.203

AS 45.09.203 relates to the enforceability of security
interests. AS 45.09.204 establishes when security interests
attach. UCC sec. 9-203 has modified these sections by combining
them into one. The purpose was to cure "the former anomaly that
a security interest could attach and be perfected, and yet be
unenforceable against anyone for lack of a written security
agreement.”

In addition, the requirement that ? security agreement
covering oil, gas or minerals to be extracted contain a descrip—
tion of the land concerned has been eliminated in the UCC sec—
tion. The reason for this change is that the article does not
recognize a security interest in such collateral until it has
been extracted from the land.

Finally, the new UCC section adds a new subsection to
make clear that claims to proceeds under section 9-306 (AS 45.-
09.306) do not require a statement in the security agreement,
for it is assumed that the parties so intend unless otherwise
agreed.

8. AS 45.09.204

The provisions of AS 45.09.204 which do not deal with
the et-t-qrhment ot a security interest have been modified in the
corresponding UCC section.

The provisions in AS 45.09.204(b) have been eliminated
altogether 1in the UCC section. That subsection provides:

(b) For the purposes of "his section, the
debtor has no rights



defense he may have against the seller will be enforced if the
assignee 1is an assignee for value, 1in good faith, and without
notice of a claim or defense. The corresponding UCC section,
9-206, 1includes such agreements made by lessees. The UCC ex—
planation is as follows:

In view of the substantial growth in lease
financing and the quite parallel application
of problems dealt with by this section to
both conditional sale contracts and leases,
it is believed this section should be made
applicable to leases as well as to more tra—
ditional purchase money security interests.

10. AS 45.09.301

AS 45.09.301 lists the class of people who take prior—
ity over unperfected security interests. It includes persons
who become lien creditors without knowledge of the security
interest and before it is perfected. The UCC section, 9-301,
eliminates knowledge as a factor for these people.. The official
reason states:

The former section denied the lien creditor
priority even though he had knowledge when he
got involved by extending credit, if he ac—
quired knowledge while attempting to extricate
himself. It was completely inconsistent in
spirit with the rules of priority between se—
curity interests, where knowledge plays a very
minor role.

AS 45.09.301 also defines "lien creditor.”™ A lien
creditor is a creditor who has acquired a lien on the property
involved by attachment, levy, or the like. The UCC section adds

a subsection which provides:

A person who ecomes a lien creditor while a
security interest is perfected takes subject

to the security interest only to the extent

that it secures advances made before he

becomes a lien creditor or within 45 days there—
after or made without knowledge of the lien or
pursuant to a commitment enteri- 1 into without
knowledge of the [lien.

This new subsection provides an absolute priority for
the security interest over a judgment lien for 45 days regardless
of knowledge of the secured party concerning the judgment lien.
If, however, the advance 1is made after the 45 days, the advance
will not have priority unless it was made or committed without
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knowledge of the lien obtained by legal proceedings. The import—
ance of the rule 1is important in effectuating the intent of the
Federal Tax Lien Act of 1966, although i1ts importance may not be
great as between secured parties making subsequent advances and
judgment lien creditors.

11. AS 45.09.302

AS 45.09.302 delineates when filing 1is required to per—
fect a security interest and the security interests to which the
filing provisions do not apply. Paragraph (a)(3) includes as a
security interest to which the filing provisions do not apply a
purchase money security interest in farm equipment having a
purchase price not in excess of $2,500; but filing is required
for a fixture under sec. 313 of the chapter or for a motor vehicle
required to be licensed.

The UCC section, 9-302, deletes the reference to farm
equipment in the belief that it was 1inappropriate; the effect of
the rule was to make farmers®™ equipment unavailable to them as
collateral for loans from some lenders. The UCC section inserts
a new paragraph which

exempts from filing rules security interests
created by assignments of beneficial interests
in trusts and estates, because these assign-—
ments are not ordinarily thought of as subject
to this Article, and a filxng rule might
operate to defeat many assignments.

In addition, the UCC section replaces the language above relating
to fixtures and motor vehicles with the following:

but filing is required for a motor vehicle
required to be re" *tered; and fixture filing
is required for pi.~.ority over conflicting
interests 1in fixtures to the extent orovided
in Section 9-313 [AS 45.09.313].

This makes filing for fixtures applicable only for priority
against real estate interests.

The UCC section also adds a new paragraph to this sub—
section which exempts from filing assignments for the benefit
of creditors. Such transactions were not felt to be "financing
transactions.”

Subsection (c) of AS 45.09.302 also exempts from the
filing requirements of the chapter security interests in prop—
erty subject to a statute of the United States providing for
national registration or subject to a statute of Alaska providing



for central filing. The UCC section replaces this subsection

with two new subsections. One subsection exempts from the article
transactions as to which an adequate system of filing, state or
federal, has been set up outside the article, and the other
subsection makes clear that when such a system exists perfection
of a relevant security interest can be had only through compli—
ance with that system (that is, filing under the article is not

a permissible alternative).

Alaska®"s statute includes a subsection which 1Is not in
the UCC version. It exempts from the requirements of suctions
401(a)(1) and (2), 403(b), (c), and (e) and 407 of the chapter
security interests in personal property of any description cre—
ated by a deed of trust or mortgage made by a corporation pri—
marily engaged in the business of a common carrier by rail, the
furnishing of telephone or telegraph service, the transmission
of oil, gas or petroleum products by pipeline, or the production,
transmission of distribution of electricity, steam, gas, or
water.The sections from which these security interests are
exempted relate, respectively, to the place of filing,duration
of and fee for filing, and information from a filing officer.
The subsection provides a separate filing system for thesa
security interests. The House Judiciary Committee report on the
bill which added this subsection states:

Current law requires all chattel mortgages to
be renewed every five years by a new filing.
The purpose of the current law is to clean
out the files of paid off mortgages that have

not been formally released. Most chattel
mortgages are for periods of less than five
years.

This bill relieves the mortgagee from refiling
mortgages every five years if the mortgage 1is
signed by specified public utilities. Most
publd ttility financing is long term and

in nes real property as well as personal.
Thio bill does not defeat the purpose of the
present law. (House Journal, 1967, p. 310)

12.  AS 45.09.304

AS 45.09.304(a) relates to perfection of security
interests in chattel paper, instruments, and negotiable documents.
It provides:

A security interest in chattel paper or
negotiable documents may be perfected by
filing. A security interest iIn instruments
(other than instruments which constitute part
of chattel paper) can be perfected only by the



secured party"s taking possession, except: as
provided in (d) and (e) of this section.

UCC sec. 9-304 adds "money or" after "A security

interest in" in the second sentence. It also adds a reference
to 9-306 on proceeds at the end of the sentence as a further
exception to that section. The change corrects an Inadvertent

omission in the 1962 text and makes clear that a security inter—
est in money cannot be perfected by filing.

AS 45.09.304(e) provides a 21-day period during which
a security interest remains perfected without filing if a secured
party has a perfected security interest in an instrument, a ne—
gotiable document, or goods in possession of a bailee other than
one who has 1issued a negotiable document for the goods, and makes
the goods or documents representing the goods available to the
debtor for sale or exchange.. The UCC section adds a phrase which
makes it clear that this period deals only with perfection and
that there nust be compliance with the notice provisions: of
Section 9-312(3) 1in order to achieve priority over earlier inven—
tory financiers. Corresponding clarifying changes have been made
in Section 9-312(3).

13. AS 45.09.305

AS 45.09.305 provides for the perfection of security
interests without filing. It: lists: the types of interests which
may be so perfected. The UCC section, 9-305, adds to the Alaska
list "money"” to clarify the special position of me .ey. s

14. AS 45.09.306

AS 45.09.306(a) defines "proceeds.™ The UCC section,
9-306, adds s sentence to the definition which provides:

Insurance payable by reason of loss or damage
to the collateral is proceeds,, except to irc
extent that it 1is pa.yable to a person other
than a party to the security agreement.

The intent of this sentence is to overrule various cases to the
effect that proceeds of insurance on collateral are not proceeds
of the collateral. The "except™ clause 1is intended to preserve
the integrity of an ins ranee contract which specifies the per—
son to whom the insuraris payable.

AS u5.09.306 also delineates the secured party®"s rights
on disposition of collateral. It includes a perfected right to
proceeds if the party claims them in a financing statement. The
revised UCC version eliminates this "financing statement™ pro—
cedure in favor of treating the filed claim to the original
collateral as const:luting automatically a filing as to proceeds
on the theory that jhis was the intent of the parties, unless



otherwise agreed. To this principle, the UCC version states a
limitation: where the filing as to the original collateral is
an inappropriate means of perfection as to proceeds of certain
types, or 1is made at a place that is inappropriate as to such
proceeds, the filed claim to the original collateral perfects
the claim ﬁp proceeds for only 10 days.

AS 45.09.306 relates to perfected security interests
in insolvency proceedings. The revised UCC version makes vari —
ous changes to make clear that the claim to cash allowed 1in
insolvency is exclusive of any other claim based, on tracing.

14. AS 45.09.307

AS 45.09.307 establishes when a buyer of goods takes

free of security interests. The section equates consumer goods
with farm equipment having an original purchase price not 1in
excess of $2,500. This equation is deleted in the revised UCC

section (Q-307) 1in accordance with the change made in 9-302(1)
(c) [see 1w OF this memo relating to AS 45 . 09.3027,

The revised UCC section also adds a new subsection
which provides:

(3) A buyer other than a buyer in ordi—
nary course of business (subsection (1) of
this section) takes free of a security
interest to the extent that it secures
future advances made after the secured
party acquires knowledge of the purchase,
or more than 45 uays after the purchase,
whichever firl *curs, unless made pur—
suant to a comm*. entered into without
knowledge of the duk "u ,e and before the
expiration of the 45 aay period.

This newsubsection clarifies the extent to which future advan—
ces under a security interest may outrank an intervening right.

16.. AS 45.09.308

AS 45.09.308 establishes the circumstances under which
a purchaser o»f chattel paper of a nonnegotiable instrument will
take priority overa security interest. The UCC section, 9-308,
has rewritten this language for clarity and to includenegoti —
able instruments as well as non. .egotiablu.

17. 45.09.312

AS 45.09.312 relates to priorities among conflicting
security interests 1in the same collateral. Subsection (a) of
that section specifies several sections which contain rules for
determining priorities between security interests and such other
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claims in the situations covered in those sections. For cases

not covered in those sections, section 312 states general rules
of priority. The UCC section, 9-312, has rewritten this sub-—

section and substantially simplified its coverage.

Subsection (c) states the circumstances which must
exist: for a purchase money security interest in inventory col —
lateral to have priority over a conflicting security interest in
the sat mcollateral. This subsection has been substantially
modifi* . in the UCC version. The UCC version includes provi—
sions * lich establish how often notice must be given under that
subsection. The period of five years was chosen by analogy to
the duration of a financing statement. It. also addresses the
question of the priority status of the security interest in
inventory temporarily perfected for 21 days without filing or
perfection in a situation which begins with release of a pledged
document under section 9-304(5). [See "12" of this memo relat—
ing to AS 45.09.304(e).] The answer provided is the usual rule
that the purchase-money claimant to preserve his prioritjr
resulting from the document must give the required notice before

the debtor receives possession of the inventory. IT the secured
party fails to give timely notice, he loses his priority under
this subsection. Finally, it provides guidelines for establish—

ing the priority between a perso 1 claiming accounts as proceeds
of inventory and a person claiming the accounts by direct filing
with respect thereto. The gener; 1 rule enunciated is that a
prior right to inventory does not confer a prior right to any
proceeds except identifiable cash proceeds received on or before
the delivery of the inventory (i.e., without the intervention of
an account).

The UCC section reaches a different result in the next
subsection relating to purchase money security interests 1in
collateral other than inventory. Here, where i1t is not ordin—
arily expected that the collateral will be sold and that pro—
ceeds will result, it seems appropriate to give the party having
a purchase money security interest in the original collateral an
equivalent priority in its proceeds. The Alaska section is un—
clear on this point.

Subsection (e) of section 312 contins two principal
rules: a first-to-file rule where both competing security
interests are perfected by filing, and a first-to-perfect rule
when either of the security interests 1is or both of them are
perfected otherwise than by filing. Subsection (f) provides:

() For the purpose of the priority rules
of (e) of this section, a continuously per—
fected security interest shall be treated

at all times as if perfected by filing if it
was originally so perfected, and it shall be
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treated at all times as if perfected
otherwise than by Tfiling if it was origi—
nally perfected otherwise than by filing.

These subsections have led to considerable debate over
questions of "proceeds.b The revised UCC section answers the
guestions raised by these subsections by stating a single rule
in subsection (5) which ranks conflicting perfected security
interests by their priority in time, dating back to the respec—
tive times when without interruption the security interests were
either perfected or were the subjects of appropriate filings,
and by deleting the provisions of subsection (f) in the Alaska
section and 1inserting in its place a provision which states that
a date of filing or perfection as to collateral is also a date
of filing or perfection as to proceeds for the purposes of sub-—
section (5) .

The UCC section adds a new subsection which states
priority rules for an intervening pledge in reference to a sub—
sequent advance by an earlier-filed secured party.

18. AS 45.09.313

AS 45.09.313 relates to security interests in fixtures.
The rules established in that section for priority do not apply
to goods incorporated into a structure; encumbrances upon fix—
tures or real estate may be created under, the law applicable to
real estate. Subsections (b) and (c) are subject to limitations
stated in subsection (d). Subsection (b) provides for the pri—
ority of a security interest in goods before they become fixtures
over the claims of all persons who have an interest in the real
esta“e. Subsection (c) provides that a ?acurity interest which
attai.hes to goods after they become fixtures 1is valid against
all persons subsequently acquiring interests 1in the real estate
but is invalid against a person with an interest in the real
estate at the time the security interest attaches to the goods
who has not consented in writing to the security interest or
disclaimed an interest in the goods as fixtures. Subsection (d)
lists certain occasions which will not lead to the result dic—
tated by (b) and (c). Subsection (e) allows a secured party,
on default, to remove his collateral from the property.

UCC sec. 9-313 has completely rewritten this section.
It introduces and defines the term "fixture filing."” When a
filing is intended to give the priority advantages discussed in
the section against real estate interests, the filing must be
for record in the real estate records and indexed therein, so

that it will be found in a real estate search. The general
principle of priority announced in this section is set forth in
paragraph (4)(b). 1t is basically that a fixture filing gives

to the fixture security interest priority as against other
real estate interests acco7;ding to the usual priority rule of
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conveyancing, that is, the first to file or record prevails.

The section provides that no security interest exists in ordi—
nary building materials incorporated into an improvement on land.
Paragraph (4), which 1is the core provision of the section, pro—
vides :

(4 A perfected security interest in fix—
tures has priority over the conflicting
interest of an encumbrancer or owner of the
real estate where

(a) the security interest is a purchase
money security interest, the interest of
the encumbrancer or owner arises lefore

the goods become Tfixtures, the security
interest is perfected by a fixture filing
before the goods become fixtures or within
ten days thereafter, and the debtor has an
interest of record in the real estate or is
in possession of the real estate; or

(b) the security interest is perfected by
a fixture filing before the interest of the
encumbrancer or owner 1is of record, the
security interest has priority over any
conflicting interest of a predecessor in
title of the encumbrancer or owner, and the
debtor has an interest of record in the
real estate or 1is in possession of the

real estate; or

(c) the fixtures are readily removable
factory or office machines or readily re-
mc*/able replacements of domestic appliances
which are consumer goods, and before the
goods become fixtures the security interest
is perfected by any method permitted by
this Article; or

(d) the conflicting interest is a lien on
the real estate obtained by legal or equit—
able proceedings after the security interest
was perfected by any nx thod permitted by
this Article.

Further subsections provide that even a nonperfected
security interest in fixtures has priority over the conflicting
interest of an encumbrancer or owner 1if the latter has consented
in writing to the security interest or the debtor has a right
to remove the goods as against the encumbrancer or owner (if
the debtor®s ri.~ht terminates, the priority of the security
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interest continues for a reasonable time); that a security inter—
est in fixtures is generally subordinate to a construction mort—
gage recorded before the goods become fixtures; and that the
secured party may, on default, remove his collateral from the
property.

19. AS 45.09.318

The variation between this section of the Alaska stat—
utes and the UCC version relate to elimination of the term
"contract right™ in UCC sec. 9-106.

20. AS 45.09.401

AS 45.09.401(a) lists the proper place to file in order
to perfect a security interest in various types of collateral.
This subsection is in conformance with "second alternative™ for
subsection (1) under the pre-1972 UCC sec. 9-401. The Alaska
subsection requires filing for goods which are or are to become
fixtures in the office where a mortgage on the real estate con—
cern® -d would be filed or recorded. The revised UCC subsection
also requires filing in the same place for security interests
in collateral which is timber or minerals.

AS 45.09.401(d) provides:

If collateral 1is brought into the state
from another jurisdiction, the rules stated
3N sec. 103 of this chapter determine
whether filing 1s necessary in this state.

The revised UCC section deletes "If collateral 1is brought 1into
the state from another jurisdiction,™.

The revised UCC section also adds two new subsections.
The Tfirst new subsection provides a special rule for filing of a
security interest in collateral, including fixtures, of a trans—
mitting utility. The filing would be in a state office (pre—
sumably the Department of Administration in Alaska) rather than
a local office in order to avoid the necessity of multiple fil—
ings for fixtures located in many areas of the state. The
secondnew subsection establishes the residence of anorganiza-—
tion for the purposes of the. section. It is the place of busi—
ness if the organization has one or its chief executive office
if it has more than one place of business.

21. AS 45.09.402

AS 45.09.402 relates to amendments to and formal re—
quisites of a financing statement. Several changes 1in UCC sec.
9-402 are conforming changes to new requirements 1in 9-401 that
certain financing statements coverirg such collateral as timber
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and minerals be filed in the real estate records. The UCC
section also responds to objections that the name of the debtor
might not be in the real estate chain of title. Since 9-313(4)
(a) and (b) permit fixture filing against persons 1in possession
of the real estate who do not have interests of record, 9-402
requires the naming of an owner of record of the real estate in
such cases, and 9-403(7) requires indexing the fixture Tiling
against the name.

A new subsection in the UCC section makes it possible
for a real estate mortgage to serve as a financing statement,
and a related change in 9-403(6) makes it unnecessary to file
continuation statements for such a financing statement.

Further changes 1in the UCC section provide that only
the debtor need sign the statement rather than both the debtor
and the secured party; that a secured party instead of the
debtor may sign a statement to perfect a security interest in
collateral as to which the filing has lapsed or collateral
acquired after a change of name, 1identity or corporate structure
of the debtor; and that a financing statement sufficiently shows
the name of the debtor if it gives the individual, partnership
or corporate name of the debtor, whether or not it adds other
trade names or names of partners.

22. AS 45.09.403

AS 45.09.403 relates to the duration of filing, the
effect of lapsed filing, the duties of the filing officer, and
what constitutes a filing. UCC sec. 9-403 differs from the
Alaska section in that it makes every financing statement (ex—
cept those in which the debtor is a transmitting utility and
those which are real estate mortgages effective as fixture fil—
ings under 9-402) effective for a full five years. It also pro—
vides for the continued effectiveness of a statement during an
insolvency proceeding until the end of the proceeding and for
60 days thereafter, or until the expiration of the five year

period, whichever 1is later. Upon lapse, under the UCC section,
the security interest becomes unperfected, unless it iIs per—
fected without filing. IT the security interest becomes unper—

fected upon lapse, it is deemed to have been unperfected as
against a person who became a purchaser of lien creditor before

lapse.

A new subsection would give the filinf officer author—
ity to charge extra fees if the financing statement does not
conform to a uniform prescribed size and content.

23. AS 45.09.404

AS 45.09.404 relates to termination statements. The
UCC section, 9-404, requires the filing of termination statements

-18-



in the case of consumer goods even without a demand by the con—
sumer. This is not provided in the Alaska section. Other than
in the case of consumer goods, the termination statement Iis
required only upon written demand by the debtor.

24.  AS 45.09.405

AS 45.09.405 relates to the assignment of security
interests, the duties of filing officers, and fees. The Alaska
section leaves the determination of fees to the administrative
director of courts; the UCC section, 9-405, would establish the
fees statutorily. Various changes have been made in the UCC
section to conform with changes 1in other sections of Part 4 of
the UCC article.

25. AS 45.09.406

AS 45.09.406 relates to releases of collateral, the
duties of the filing officer, and fees. The comments under ™"24"
are applicable to changes made in the UCC section, 9-406.

26. AS 45.09.407

AS 45.09.407 relates to information from the filing
officer. The comments under "24" are applicable to changes made
in the UCC section, 9-407.

27. No Corresponding Alaska Statute
A new UCC section, 9-408, provides as follows:

A consignor or lessor of goods may file a
financing statement using the terms “consignor,"
"consignee,” “lessor,” “lessee”™ or the like
instead of the terms specified in Section
9-402. The provisions of the Part shall apply
as appropriate to such a financing statement
but its filing shall not of itself be a factor
in determining whether or not the consignment
or lease 1is intended as security (Section 1-201
(37)). However, if it is determined for other
reasons that the consignment or lease 1is so
intended, a security interest of the consignor
or lessor which attaches to the consigned or
leased goods is perfected by such filing.

This new section adopts the filing system of the article to
consignments and leases. Filing of consignments is required
under certain conditions (sections 2-326(3), 9-114). Filing of
true leases which are not security interests 1is not required;
but because the question whether a lease is a true lease may be
a close one, Tfiling is permitted for leases.

-19-



28. AS 45.09.501

AS 45.09.501(c) prohibits the waiver or variance of
certain rules in the chapter relating to default to the extent
that they give rights to the debtor and impose duties on the
secured party. An exception is allowed as provided with respect
to compulsory disposition of collateral in section 505(a). The
revised UCC section, 9-501, makes a "purely technical™ change
by referring to the UCC section corresponding to AS 45.09.504 as
well as to that corresponding to section 505(a). The change
clears up an ambiguity as to whether a debtor could after default
agree on the time within which a sale might be held or the time
after which a secured party might keep the goods in lieu of a
sale.

29. AS.45.09.504

AS 45.09.504 relates to the allowable means of dispos—
ing of collateral after default. It requires reasonable notice
of the disposition to be given by the secured party to the
debtor and "except in the case of consumer goods, to any other
person who has a security interest in the collateral and who
has duly filed a financing statement indexed in the name of the
debtor in the state or who 1is known by the secured party to
have a security interest in the collateral.” The UCC section,
9-504, replaces the quoted language with "if he has not signed
after default a statement renouncing or modifying his right to
notification of sale.”

The reason for the change 1is provided in the official
reasons as follows:

Under the 1962 Code the secured party giving
notice of sale had to notify (except in the

case of consumer goods) not only every other
person who had duly filed a financing statement
indexed in the name of the debtor in the state
and who still had a security interest in the
collateral, but also any other person known by
the secured party to have an interest in the
collateral. This meant that the secured party
had to search the records 1in every case of
notice of sale, to ascertain whether there were
any other secured parties with financing state—
ments that might be deemed to cover the col —
lateral in question. Moreover, he ran the

risk that some informal communication by letter,
or even orally, might be deemed to have given
him knowledge of the 1i orest of that other
party. These burdens ;K searching :he record
and of checking the secured party®"0 ""iles



were greater than the eircumstances called
for because as a practical matter there

would seldom be a junior secured party who
really had an interest needing protection

in the case of a foreclosure sale. Therefore,
a. change is made requiring notice to persons
other than the debtor only if such persons
had notified the secured party in writing

of their claim of an interest in the collat—
eral before he sent his notification to the
debtor or before the debtor®s renunciation of
his rights.

30. AS 45.09.505

AS 45.09.505 allows a secured party in possession,
after default, to retain the collateral in satisfaction of the
obligation and requires notification similar,to that required
in section 504. The UCC section, 9-505, contains a modifica—
tion similar to that made in the previous section.
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SENATE BILL NO. 77 by the Rules Committee by request of the
Legislative Council (for the Code Revision Commission),
entitled:

"An Act relating to commercial
transactions; and providing for
an effective date."”

wao read the first time and referred to the Labor and Com-—
merce Committee and the Judiciary Committee.

Letter accompanying SENATE BILL HO. 77 follows:

CODE REVISION COMMISSION

COMMiHtMI* BILLY O BCRRIIR
JOHN W. ABBOTT . CHAIRMAN ALASKA 8TATC LEGISLATURE
IUIAN A. BURKI . VICK CHAIRMAN POUCH V . STATE CAPITOL
PATRICK M. ROOKY JUNKAU. ALAIAA IM 11
rAID K. BROWN 18071 488.4878

L 8 KURTZ, JR.
WM ORANT CALLOW

MEMORANDUM
TO: Chairman, Alaska Legislative Council
FROM: John W. Abbott, ChairmaC”Lu
Alaska Code Revialon Corr~ShJon
DATE: January 9, 1981
RE: Articles 8 and 9 of the Uniform

Commercial Code

Pursuant to the authority In AS 24.20.075(c), on
December 5, 1978, the Alaska Code Revision Commission transmitted
to the Alaska Legislative Council a draft bill that became SB 55
in the Eleventh Legislature. It was not enacted. Had it keen
enacted, the bill would have amended Articles 8 and 9 of Alaska"s
Uniform Commercial Code (UCC) to include uniform amendments
adopted by the National Conference of Commlaaiona on Uniform
State Laws,

The bill 1is being resubmitted with the request that it
be Introduced for consideration by the Twelfth Legislature.

One reason for forming a code revision commission wbb
for study of ar.d recommendations on uniform state lawa. It was
recognized that future problems can be avoided if uniform legis—
lation is carefully cons."dered by a body that has time and exper—
tise to devote to it and can give the legislature informed recom—
mendations about it.
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Thla bill deals with investment securities (Article 8)
and secured transactions (Article 9), arcs® of commercial law
where uniformity among the states la parr culnrly important. The
merits of the amendments and the goal of continued uniformity among
the._states warrants rcintroductlon of the bill

An analysis of thn_c uniform amendments preporcd by
Kenneth E. Vassar of the staff of the Legislative Affairs Agency
is also enclosed. It remains equally as pertinent an it was
when it was prepared at the time the commission was studying
the nmtndmcnto.

SENATE BILL NO. 78 by the Rules Committee by request of the
Legislative Council (for the Code Revision Commission),
entitled:

"An Act relating to recording and
recordable documents; and providing
for an effective date.”

was read the first time and referred to the State Affairs
Commltt c¢ nnd the Judiciary Committee.

Letter nccompanying SENATE BILL NO b follows:

CODE REVISION COMMISSION

JOHN W. A Iton =CHAIRMAN POUCH V m*TATI CAPITOL
IUIAN A RURMI . VICfc CHAIRMAN JUKIAC ALASKA 88811
PATRICK M ROOtV +807 4U 171
PRKO I MOWN
L = KURT3.JR memorandum

WM ORAN. CALLOW
Chnirmnn, Alaska Legislative Council

John W. Abbott, Chainiinn-"WLxx-C
Alaska C .do Revision Comftionion

January 9. 1981

Bill on recording nnd recorded documents
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Pursuant to authority granted In AS 24.20.075(c),
the Alaska Code Revision Commission has prepared the attached
bill on recording and recorded documents and naka that It be
introduced In the legislature.

The bill was transmitted previously near the end of
the 1980 acsolon. Although the review process was completed in
the Legislative Affairs Agency, the bill was not Introduced.
Apparently It was not practical to introduce it In the last
legislature, since there wan not enough time remaining for
committee work and pnosagc. It Is offered now for submission
to the new legislature.

Although many provisions in the bill come from, or
are based upon, the. Uniferm Simplification of Land Transfers
Act, that Act has not been adopted in any state nnd is not
nultnblc for adoption as a whole

As noted In the attached commentary, the bill gothers
together nnd clarifies provisions on recording that are scat—
tered throughout Alaaka Statutes, nnd lays a suitable framework
for future use of technological advances in a centralized
recording syoccm.

The state recorder, title companies, banks nnd bar
assoclntioii representatives hnvc participated in moetlngs with
the comminslon while the bill uno being drafted. Many of the
suggestions of these participants have been incorporated in
the draft bill.

VARV

4 SB 79

n Ed
V LV, LV, 6 65 ee ;
SENATE BILL NO. 79 by the Rules Committee by reoueat of the
Legislative Council (for the Code Revision Commission),
entitled:

"An Act relating to the uniform
disposition of certain property
rigiitn at death."

was rend the first time und referred to the Judiciary Com—
mittee.

Letter accompanying SENATE BILL NO. 79 follows:



ERCEEN \VA Y |

January 14, 1981 SENATE JOURNAL

SB 79 cont"d

CODE REVISION COMMISSION

c:i«um ONiat
JOHN V. A*#C"T . CHAIRMAN
IUIANA i.RKC VICC CHAIRMAN
PATRICK M ROOIr
fRIO I 1 MOWN
lannn.jr
WM ORAN*CALLOW

ALASKA STATE LEGISLATURE
POUCH V . STATI CAPITOL
JUNIAU ALAIMAavail -ILLY O VIRRIIR
IVOT 1 40--4BTV

MEMORANDUM
TO: Chairman, Alaaka Legislative Council
FROM: John W. Abbott, Cbnlrma
Alaska Code Revision Co:nuiytoaion
DATE: January 9, 1981
RE: Uniform Disposition of Community Property Rights

nt Death Act

Pursuant to the authority granted in AS 24.20.075(c),
the Alaska Code Revision Commission nas reviewed the propesed
Uniform Disposition of Community Property Rights nt Death Act.
The proposed Act does not create community property in Alaska.

It prcccrlbcB the rights at death of a married person who has
community property ucqulrcd prior to a change in domicile to
Alaska or property which is traceable to community property whore
the apousco have not indicated nn intention that Hio community
property rights be severed. Many Alnskana renldc in a state
which lias community property rights before moving to Alaska. In
order to have specific, uniform provisions for dealing with this
property st death, the Alaska Code Rcvlaion Commission recommends
that the attached bill be Introduced.

The commisaion further requests that there be a change
in the title to road: For an Act entitled: "An Act relating to
the uniform disposition of certain property rights at death.

This bill was previously Introduced to the Eleventh
State Leglalnturc as Senate Bill No. 58.

if,, VK Li

4abeiRESSH*
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SENATE BILL NO. 80 by the Rules Committee by request of the
Legislative Council (for the Code Revision Commission),
entlCad:

"An Act relating to oath, affirma—
tion, acknowledgment, notarization
and verification and adopting the
Uniform Recognition of Acknowledg—
ments. Act."

was read the first time and referred to the Judiciary Com—
mittee.

I a p t S t Letter accompanying SENATE BILL HO. 80 follows:
CODE REVISION COMMISSION

COMMIMIONIM
JCMN V/. AItOTT .CHAIRMAN
Au.aNA BURK! -vtcl cHalrman ALASKA STAT* LIOISLATUS*
PATRICK M BOOTY POUCH V «BTAYT CAPITOL
PA«D»i«OV/N JUNTAU.ALA.KAP.ill
mmmcuiivs .ic.n. ..

LA KURT1.JR
BtLLV O BIRRIIK

WW OAAHT CALLOW

MEMORANDUM
T0: Chairman, Alaska Legislative Council
FROM: John W. Abbott,
Alaska Code Revision CotSasslon
DATE: January 9, 1981
RE: Bill on onth, affirmation, acknowledgment,

notarization and verification

Pursuant to the authority granted In AS 24.20.075(c),
the Alaaka Code Revision Commission has prepared the attached
bill on oath, affirmation, acknowledgment, notarization nnd
verification nnd asks that it be Introduced in the legislature.

The nocd for statutory treatment of these subjects
became apparent during the commission®s consideration of tbha
statc"B recording law. The teima are frequently encountered in
Alaska Statutes, but neither a clear definition nor recommended
forms are provided. The enclosed bill would take care of the
deficiency.

Much of the attached bill is the Uniform Recognition
of Acknowledgments Act, drafted by the National Conference of
Commissioners on Uniform State Laws. The history of this Act
and the Uniform Acknowledgments Act ”is set out In the attached
comments. The last Alaska uniform legislation In this general
area was enacted in 1915.

This bill was submitted to the council on February 21,

1980.
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COMMISSIONER ALASKA STATE LEGISLATURE
JOHN W. AB8077 » CHAIRMAN POUCH Y - STATE CAPITOL EXECUTIVE SECRRTAJ**
ARTHUR H. PETERSON - VICE CHAIRMAN JUNEAU. AL ASKA 99811 BILLY G. BERR>ER
PATRICK M. RODEY (9071 463.4873

FRED E. BROWN
SUSAN A. BURKE
L. S. KURTZ.JR.

December 5, 1978

MEMORANDUWM

SUBJECT: Articles 8 and 9 of the Uniform Commercial
Code
TO: Representative Mike Miller, Chairman

Alaska Legislative Council

FROM: John W. Abbott, Chairman
Code Revision Commission

Pursuant to the authority granted in AS 24.20.075(c), the
Code Revision Commission has reviewed Alaska®"s version of
Articles 8 and 9 of the Uniform Commercial Code (UCC) ,

AS 45.05.612 - 45.05.794. These articles of the UCC have
been substantially revised in recent years. Article 8
provides rules governing the respective interests in
securities transactions, and Article 9 sets out a com-—
prehensive scheme for the regulation of security interests
in personal property and fixtures. These are complex
subjects for which interstate uniformity in the governing
rules 1is particularly desirable to produce confidence in
and understanding of transactions 1in these areas. The
commission has determined that in order to make the
Alaska articles consistent with the most recent versions
adopted by the National Conference of Commissioners on
Uniform State Lav/s, it recommends the attached bill be
introduced at the next session of the legislature.

JWA/bb/jms

Attachment
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MEMORANDUM . July 27, 1978

SUBJECT: Uniform Commercial Code- Article 3
T0: Alaska Code Revision Commission

FROM: Kenneth E. Vassar, Legislative Counsel

This memorandum will explain points of difference between Article 8 of
the Uniform Commercial Code- (UCC) and AS 45.05.612 - 45.05.638.

UCC Article 8 and AS 45.05.612 - 45.05.688 relate to investment secur—
ities. Each body of law contains parallel sections; therefore, to as
great an extent as possible, the following discussion will proceed in
numerical sequence through those sections of Alaska law which have
deviated from the uniform act.

AS 45.05.614 and its counterpart, UCC sec. 8-102, provide definitions
for terms used in their respective articles; however, section 614
includes a definition which is not in the UCC section aud modifies a
definition which is in the UCC section.

The definition in sec. 614 which is not in 8-102 is for the term "proper
form.™ Prior to 1962, the UCC included such a definition, but in that
year 8-102 was amended to delete the definition. At the same time UCC
sec. 8-208 was amended to delete the term for which the definition in O-
102 had been supplied. Since it was the amendment to 8-208 which formed

h asis for the decision to delete the definition of "proper form?”in
é-iO , this discussion will continue now out of numerical sequence to
examine the difference between UCC sec. 8-208 and the corresponding
Alaska law, AS 45.05.638.

AS 45.05.638 and UCC sec. 8-208 enumerate the warranties made to a bona
fide purchaser (that is, a purchaser for value without notice of the
particular defect in the security) by a person who places his signature
upon a security as authenticating trustee, registrar, transfer agent, or
the like. AS 45.05.638 includes a warranty that "the security is genuine
and in proper form."™ Hence, the need for a definition of "proper form."
Since 1962, the UCC has replaced the warranty quoted above with the
following:

(a) the security 1is genuine; and



(c) he (the person signing the security) has reasonable grounds to
believe that the security is in the form and within the amount the
issuer is authorized to issue.
k
The Permanent Editorial Board of the National Conference of Commissioners
on Uniform State Laws noted the following reason for the change:

As enacted in New York [prior to amendment by L.1963, ¢.1003]
"Section 8-208 reduced the warranty as to form to a warranty that

the security is in the forn which the authenticating trustee,
registrar, or transfer agent was authorized to sign or countersign.
Under the case law, the responsibility of such party appears to go
somewhat further. The Editorial Board believes that its recommended
amendment correctly reflects the responsibility indicated by the
case law while also reducing the warranty as to form appearing inj}
the 1958 Text [Alaska ™ version}. |In actual practice authenticating
trustees, registrars and transfer agents usually rely \ipon counsel
as to matters of form. Among other things, the amendment tak.es

into account such practice.

In terms of burden placed upon an authenticating trustee, registrar,
transfer agent, or the like, the Alaska version of this section places a
greater burden by imposing an absolute warranty that the form Is proper,
whereas the UCC version requires only reasonable grounds to believe that
the security is in the form the issuer is authorized to issue. Three
states have melded the two versions together to achieve a third version
which is more burdensome still. In Indiana, Missouri and Montana the
effect of the signature of an authenticating trustee, registrar, transfer
agent or the like is to warrant that the security is in proper form and
that there are reasonable grounds to believe that it is in the form the
issuer is authorized to issue.

Returning now to AS 45.05.614 and UCC sec. 8-102, it was noted earlier
that section 614 modifies a definition in section 8-102. The definition
in question is for "clearing corporation.” Under section 8-102(3), a.
clearing corporation is defined as a corporation

(a) at least ninety per cent of the capital stock of which is held
by or for one or more persons (other than individuals) each of whom

(i) is subject to supervision or regulation pursuant to the
provisions of federal or state banking laws or state Insurance
laws, or

(ii) is a broker or dealer or investment company registered
under the Securities Exchange Act of 1934 or the Investment
Company Act of 1940, or



(iii) is a national securities exchange or association regis—
tered under a statute of the United States such, as the Secur —
ities Exchange Act of 1934, and none of whoa, other than

a national securities exchange or association, holds in excess

of twenty per cent of the capital stock of such corporation;
and

(b) any remaining capital stock of which is held by individuals who
have purchased such capital stock at or prior to the time of their
taking office as directors of cuch corporation and who have purchased
only so much of such capital stock as may be necessary to pernmit

them to qualify as such directors, (emphasis added)

The emphasized portion of the definition is deleted in AS 45.05.614.
The effect of this deletion is to increase the number of corporations
which may fall into the class of clearing corporations.

UCC sec. 8-320, which corresponds to AS 45.05;677, establishes the role

a clearing corporation plays in the transfer or pledge of a security or
of any interest in a security. A transfer or pledge under these sections
"has the effect of a delivery of a security in bearer form or duly
endorsed in blank."™ The official UCC comment to this section states:

Consistent with the underlying purposes and policies of this Act
"to permit the continued expansion of commercial practices through
custom, usage, and agreement of the parties” - subsection (£) (b)
of Section 1-1G2 - this Section expressly authorizes a newly
developing and commercially useful method of transferring or
pledging securities on the organized securities markets, particu—
larly among brokers and banks but not necessarily so limited.

A 1973 amendment to 8-102 changed the definition of "clearing corporation.”
Previously, it had defined such a corporation as

a corporation all of the capital stock of which is held by or for a
national securities exchange or assqciation registered under a
statute of the United States such avo the Securities Exchange Act of
1934.

The UCC official comment to the current definition, which replaced the
definition above, provides:

This section also defines a "clearing corporation”™ in a manner

which permits not only national securities exchanges, but also
banks, insurance companies, and similar organizations to parti—
cipate in the control and management of such a corporation through
ownership of shares, 1in order to facilitate the making of transfers,
of securities and lessen the delays and errors which have caused
difficulty in the past during periods of high activity in the
securities markets.
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Alaska ™ version of the definition might include an official. comment
paraphrased from that given above as follows:

This section also defines a ™learing corporation.”" in. a manner
which permits not only national securities exchanges, banks,
insurance companies and similar organizations, but also individuals
to participate in the control and management of such a corporation
through ownership of shares.

The next point of departure between the Alaska statutes and the UCC is
the absence in the Alaska statuter of any section which corresponds to
JCC sec. 8-107, which provides:

(1) Unless otherwise agreed and subject to any applicable law or
regulation respecting short sales, a person obligated to deliver
securities may deliver any security of the specified issue in

bearer form or registered in the name of the transferee or indorsed
to him or in blank.

(2) When the buyer fails to pay the price as it com.es due under a
contract of sale the seller may recover the price

(a) of securities accepted by the buyer; and

(b) of other securities if efforts at their resale would be
unduly burdensome or if there is no readily available market
for their resale.

This sections reflects the treatment of securities of a particular issue
as "fungibles,”™ that 1is, goods of which any unit is, by nature or usage

of trade, the equivalent of any other like unit. Thus, a person obligated
to deliver securities need not deliver any specific instrument, brt may
select any security of the pro"™ r issue, in bearer form or appropriately
registered or indorsed. While the Alaska statutes do not contain the
specific section quoted above., the treatment of securities as fungible
goods may be supported with similar cfEect by reference Co other Alaska
statutes. AS 45.05.020(17) defines "fungible" as follows:

(17) "fungible” with respect to goods or securities means gc”ds or
securities of which any unit is, by nature or usage of trade, the
equivalent of any other like unit.

And AS 45.05.028(c) allows for usage of trade by providing:

(c) a course of dealing between parties and a usage of trade in the

vocation or trade in which they are engaged or of which they are or

should be aware give particular meaning to and supplement or qualify
terms of an agreement.



Page 5

Since usage of trade in investment securities most likely would include
the treatment of securities as fungibles, it would probably be permissible
for a person in Alaska obligated to deliver securities to deliver any
security of the specified issue. This conclusion is reinforced by the
inclusion of the term "or securities"” in the definition of "fungible."

However, the second subsection of 8-107, while basically restating a
common law rule of recovery of damages, 1is not susceptible to the same
type of reasoning which allows the first subsection to be read into
Alaska law, and there are two reasons why this is so. First, there is
no Alaska statute of general applicability which contains substantially
similar terms, and, second, the verbatim adoption by the state of almost
every other, section of this article of the UCC, combined with the total
exclusion in the Alaska statutes of this section, leads to a strong

inference that the terms of this section were not intended to apply in
Alaska.
|

UCC sec. 8-107 was intended to follow the common law rule enunciated,

but not followed, in Agar v. Orda, 190 N.E. 479 (1934). In Agar, the

court ruled that the adoption in New York of the Sales Act preempted the
common law action for the price. The Sales Act provided a recovery of
damages remedy. Alaska®s Sales Act, aS 45.05.036 - 45.05.242, provides

for an action to recover the contract price of goods sold but refused by the
buyer; however, under the express terms of AS 45.05.038, that section

is applicable only to the sections of the Sales Act.

It might be argued that AS 01.10,010 should allow the common law rule to
apply. That section provides:

So much of the common law not inconsistent with the Constitution of
the State of Alaska or the Constitution of the United States or
with any law passed by the legislature of the State of Alaska 1is
the rule of decision in this state.

Nevertheless, the section must be considered in light of the recent
federal district court decision of Aleut Corp. v. Arctic Slope Kc-..,ional
Corp.. 424 F. Supp. 397, (D. Alaska 1976) in which the court considered
the applicability in Alaska of sequestration, a provisional contract
remedy available at common law. The court noted:

Given the harsh nature of the remedy of sequestration and the fact
that the Alaska legislature has spelled out in some detail the
procedure for obtaining other similar remedies while it has not
enacted a sequestration statute, the implication is clear that

Alaska has decided th .t sequestration of the nature sought in an
action to require a regional corporation orga zed under the Alaska
Native Claims Settlement Act to place certain funds in secure and
liquid investments pending litigation is not available and has
preempted the common law with a complex statutory scheme, (at p. 400
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In Hockley v. Hargett, 510 P.2d 1123 (1973), the Washington court, faced

with an identical issue, reached the opposition conclusion, that sequast.roc.ion
was available despit legislative silence on the question. Legislative
silence in Alaska, at least until our Supreme Court has an opportunity

to address the issue, leaves the question of the availability of an.

action for the price unanswered.

AS 45.05.650(c) nnd (e) provide:

(©) If a security is delivered by an intermediary known to be
entrusted with delivery of the security on behalf of another our
with collection of a draft or other claim against the delivery, the
intermediary by the delivery warrants only his own good faith and
authority even though he has purchased or made advances against the
claim to be collected against the delivery. A broker is not an.
intermediary within the meaning of this subsection.

(e) A broker gives to his customers and to the issuer and a purchaser
the warranties provided in this section and has the rights and
privileges of a purchaser under this section. The warranties of

and in favor of the broker acting as an agent are in addition of
applicable warranties given by and in favor of his customer-

The corresponding UCC section, 8-306, eliminates the last sentthce of

(c) above. The following paragraphs from the official comment explain
the distinction:

(3) Subsections (3) and (4) are designed to eliminate all substan-
ti a warranties in the case of deliveries by intermediaries and
pledgees. Such parties deal primarily with the draft or other
claim, and, having no access to direct .<nowledge about the security,
they cannot be held to warrant its genuineness or validity.

Further, following Appenzellar v. McCall, 150 Misc. 897, 270 N.Y.S.
748 (1934), although the so-called "stock-broker™ normally functions
as a broker (see definition of "broker™, Section 8-303) (the
identical definition 1is provided in AS 45.05.644) and on a few
occasions another institution such as a bank may function as a
broker, e.g for a standard broker®s commission or similar compen-
Tation, nevertheless both the so-called "stock-broker™ and the bank
can qualify for the protection given by subsections (3) and (4) to
an "intermediary"” where in the particular transaction it does not
function as a broker, e.g. delivering securities on a customerrs
instructions, cither without charge cr for a nominal handling
charge.

Under Alaska®"s version of the section, the broker would not be qualified
for the protection of (c) even if- he were acting merely as an intermediary.



AS 45.05.654 and UCC sec. 8-308 list the people who may endorse a

security for transfer. UCC sec. 8-308 (3) (b)

includes as an "appropriate
person"

where the person so specified [by the security or by special indorse—
ment to be entitled to the security] 1is described as a fiduciary

but is no longer serving in a described capacity, - either that
person or his successor.

AS 45.05.654(c)(2) contains the same language except that the phrase
"either that person or"™ is deleted. The reason that the phrase is

included in the UCC version was explained by the editorial, board as
follows:

The amendment is recommended as clarification to avoid any risk

that the general requirement of indorsement by ™"an appropriate
person™ in any way militates ag"-.inst the clear intention of sub-—
section (3)(a) of Section 8-403 [also found at AS 45.05.682(c)(1)]
to permit the issuer to rely on the continued power to act of a

fiduciary named in a security until receipt of written notice to
the contrary.
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M EMORAWDUM August 3* 1978
SUBJECT: Uniform Commercial Code - Article 9

TO: Alaska Code Revision Commission.

FROM: Kenneth E. Vassar

Legislative Counsel

This memorandum will
the Uniform Commercial Code
UCC Article 9 and AS 45.05.690 -
Article 9 has been substantially revised

result is a

discussion will follow the Alaska law

1. AS 45.05.692

AS 45.05.692
AS 45.05.692(a) provides:

(a) Except as otherwise provided
multiple state transactions and in sec.
excluded transactions, secs. 690 -
far as concerns personal
of the state,

(1) to a transaction
to create a security
including goods,
chattel paper,

interest
documents,

@

to a sale of accounts,

UCC sec. 9-102 contains the same provisions,

explain points of difference between.
(UucC) and AS 45.05.690 -

large number of discrepancies between the two versions;
in numer.

in sec..

(regardless of
in personal
instruments,

ac.ount”’ or contract rights;

contract rights,

Article 9 of
<45.05.794.

45.05.794 relate to secured transactions.
in recent years;
has not been revised to conform with changes

the Alaska
in the UCC version. The
this

law

cal sequence.

relates to the policy and scope of this article of Rii 45.05.

694 of this chapter on
696 of this chapter on

794 of this chapter apply, as
property and fixtures

in. the jurisdiction

intended
property or fixtures
general intangibles,
and

its form) which 1is

or chattel paper-

except that it:



