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T h o  p roceed ings in v o lv in g  w a lru s  a re  p a r t ic u la r ly  in s tru c tiv e  re ­
g a rd in g  tho  deficiency o f  th e  p rocess u n d e r  w h ich  m an ag em en t can  he 
re tu rn ed  to  a  s ta te . I n  D ecem ber 1975, a p p ro x im a te ly  th re e  y e a rs  a f te r  . 
th e  s ta te ’s in it ia l  request, th e  r e tu rn  o f  m an ag em en t o f  w a lru s  w as 
co n d itio n a lly  a p p ro v e d  by th e  D e p a r tm e n t o f  th e  In te r io r . A f te r  th e  
sta to  m ade som e chan g es in  its  law s a n d  reg u la tio n s  a ffec tin g  th e  m a n ­
ag em en t o f  w a lru s , final a p p ro v a l w as g ra n te d  in  A p r il  o f  1976.

P u b lic  h ea rin g s , as re q u ire d  u n d e r  tho  M M P A , w ere h e ld  in  J u n e , 
J u ly ,  an d  O cto b er 1976, to  d iscuss r e tu rn in g  m an ag em en t o f  th o  o th e r  
e ig h t s e c i e s  to  th o  s ta te . I n  J u n e  1977, th e  a d m in is tra tiv e  law  ju d g e  
w ho conducted  th o  h e a r in g s  recom m ended to  b o th  sec re ta ries  t h a t  m a n ­
agem ent. bo re tu rn e d  to  th o  s ta te . A b o u t one a n d  o n e -h a lf  yea i s  a f te r  
tho  a d m in is tra tiv e  law  ju d g e  recom m ended re tu rn in g  m an ag em en t to  
tho  s ta le , tho  tw o sec re ta ries , n a ile r  ce rta in  co n d itions, ag reed  to  rc- 
tu rn  m an ag em en t o f  th e  o th e r  e ig h t  species to  th e  s ta te .

I n  re tu rn in g  w a lru s  m an ag em en t to  tho  S ta to  o f  A lask a , th o  S ec re ­
ta ry  s tip u la te d  th a t  th e  S ta te  cou ld  also re g u la te  th e  subsistence h a r ­
v es t o f  w a lru s  h y  A la sk a n  n a tiv es . T h o  A c t, how ever, specifically  p r o ­
v ides th a t  A la sk an  n a tiv e s  m ay  ta k e  m a rin e  m nm m uls fo r  subsistence 
a n d  n a tiv e  lin n d ic ra f ts  w ith o u t re g u la tio n  i f  th e  ta k in g  is n o t  w aste fu l 
a n d  i f  tho  sjHieics is n o t  dep le ted . T h e  n a tiv e  i>coplcof T o g iu k , A lnslca, 
b ro u g h t suit, in  F e d e ra l D ist r ic t  C o u r t  c la im in g  that, th o  s ta to  m u s t 
g u a ra n te e  th e  co n tin u ed  r ig h t  o f  n a tiv es  to  ta k e  m a rin e  m am m als  an d  
a rg u in g  th a t  th e  F e d e ra l G o v e rn m en t could n o t t r a n s fe r  m an ag em en t 
u n d e r  tho  A c t w ith o u t such  assurances. T h e  C o u r t ho ld  f o r  th e  people  
o f  Toginlc, s ta t in g  th a t  th e  A ct p reem p ts  an y  s ta to  re g u la tio n  o f tho  
na tivo  take. B ecause A la sk a ’s c o n s titu tio n  p ro h ib its  a n y  d isc r im in a ­
tio n  am ong  its  c itizens, tho  s ta te  cou ld  no t com ply  w ith  th e  C o u r t’s d e ­
cision th a t  th e  n a tiv e s  be g iv en  a  p re fe r re d  s ta tu s  w ith  re sp ec t to  th e  
ta k in g  o f  m a rin e  m am m als. T h o  s ta te  re tu rn e d  m an ag em en t o f  w a l­
ru s  to  tho  F e d e ra l G o v ern m en t in  J u ly ,  1979, n n d  re tra c ted  its  req u est 
to  m anage th o  o th e r  m nrinc  m am m als species.

I t  m u st be n o ted  th a t  d u r in g  th e  pe rio d  betw een 1973 nnd  1976, w hen 
tho  S tn to  o f  A laska  w as a w a itin g  a p p ro v a l o f  its  req u es t to  linvo m a n ­
ag em en t o f  th e  w a lru s  re tu rn e d , th e  F ish  an d  W ild life  S erv ice  d id  
littlo  to  m annge th e  w a lru s  because th e  S erv ice  expected  tho s ta te  w o u ld  
soon resum e m anagem ent. T h e re fo re , fo r a  p e rio d  o f  nI>out fo u r  y ea rs  
a f te r  th e  A c t w as passed  th e re  w as n e ith e r  F e d e ra l n o r  s ta te  m an n g e­
m on t o f  w alrus. A f te r  tho  s la te  re tu rn e d  w a lru s  m an ag em en t to  the. 
Secret a ry , th e re  w as no  offcctivo m an ag em en t o f  th is  species because o f  
th e  in adequa te  F ed e ra l resources w hich a re  devoted  to  m arin e  m am m al 
m an ag em en t a n d  bccauso th e  F e d e ra l G o v ern m en t h a s  no  a u th o r i ty  to  
re g u la te  the  t ake o f  no n -d ep lc ted  m arin e  m am m als by A laskan  n a tiv es . 
T h o  re su lt  is th a t  th e  c u r re n t  p o p u la tio n  o f  w a lru s , es tim a ted  a t  
2511,0(1(1, is considered by m any  s r irn l is ls  to  he la rg e r  llum  its  h a b ita t  
can effectively su p p o rt. F ro m  an ecological v iew poin t, i t  is Ijoth u n ­
h e a lth y  an d  e n v iro n m e n ta lly  d e s ta b iliz in g  lo  h av e  a  p o p u la tio n  a t  a  
level h ig h e r 11 mn th e  re lev an t li'ib itn l can siisl a in. T h e  le n g th y  process 
en ta iled  in th e  re tu rn  o f  m anagem ent p rov isions o f  (lie A ct, have , in 
th e  case o f  (he w a lru s , resu lted  in a s itu a tio n  in w hich  th e  go a ls  o f  
th e  M arino  M am m al P ro tec tio n  Act.— the. m ain ten an ce  o f  h e a lth y  p o p ­
u la tio n s  o f m a rin e  m am m als— could  n o t l>e m et.
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T h e  conclusions reach ed  by a  recen t G enera l A cco u n tin g  Office s tu d y  
o f  th e  A c t  c lea rly  i l lu s tra te  th e  e x te n t o f  th e  prob lem . T h is  s tu d y  s ta te d  
t h a t :

F o r  th o  m o6t p a r t ,  m a rin e  m am m al in te re s t  g ro u p s  believe 
th a t  th e  w a lru s  m an ag em en t p ro b lem s s tem  fro m  th e  la rg e  
w a lru s  p o p u la tio n  w h ich  is  h a v in g  a n  ad v erse  im p a c t o n  tn e  
c a r ry in g  cap ac ity  o f  th e  m arin e  ecosystem  . . .  I n  J a n u ­
a ry , 1973 th o  s ta to  o f  A la sk a , d e s ir in g  to  c o n tin u e  its  m a n a g e ­
m e n t o f  m a rin e  m am m als, requested , u n d e r  tho  p ro v is io n s o f  
M M P A , th a t  a  w a iv e r o f  tlio  m o ra to r iu m  on  th e  ta lc ing  o f  n ine  
m a rin e  m am m als  ( in c lu d in g  th o  w a lru s)  bo g ra n te d  a n d  
m an ag em en t bo re tu rn e d  to  it . R e a c h in g  a  decision  on  th is  
req u est h a s  been a  slow  p rocess a n d  th o  en d  re s u lt  is  t h a t  somo 
eight, yca ra  a f te r  tho  s ta te ’s req u es t m an y  o f  the  p ro b lem s nnd 
is.Q,,es . . . re m a in  unreso lved . A d m itte d ly , tho  w uivor p ro c ­
ess is burdensom e n nd , in  th o  case o f  A lask a’s  request, w as n o t 
m ode an y  ea s ie r w ith  s p l i t  F e d e ra l agency  ju r isd ic tio n  re ­
q u ir in g  review  a n d  fo rm a l h e a r in g s  by  tw o  s e p a ra te  a g e n ­
cies . . . B ecause th e  F is h  a n d  W ild life  S erv ice  d id  l i t t le  to  
m an ag e  th e  w a lru s  w h ile  th e  s ta te ’s  req u est w as p e n d in g  ( th o  
Sorvico  assum ed  t h a t  th o  s ta te  w ould  soon be g ra n te d  m an ag e­
m en t c o n tro l) ,  th e  w a lru s  w as n o t m an ag ed  o r  co n tro lled  by  
e ith e r  it F e d e ra l o r  s ta te  agency . T h e  F e d e ra l agencies neca 
to  a c t fa s te r  o n  s ta te s ’ req u ests  f o r  a  w a iv e r on th o  ta k in g  o f 
m arin e  m iunnutls u n d  re tu rn  o f  m an ag em en t.

T h o  C om m ittee  concu rs w ith  th e  G A O  conclusion  a n d  finds th a t  one 
o f  th o  m a jo r  reasons fo r  th e  f a i lu re  o f  F e d e ra l agencies to  ex p ed ite  
a c tio n  on stu to  req u ests  fo r  re tu rn  o f  m an ag em en t a n d  w a iv e r o f  tho 
m o ra to r iu m  is th o  cum bersom e p ro ced u res  m a n d a te d  u n d e r th o  M arin e  
M am m al P ro te c tio n  A c t w h ich  req u ire  ex tensive  fo rm a l h ea rin g s . T o  
rem edy Ju s  p rob lem  a n d  to  e n su re  th a t  uffectivo co n se rv a tio n  o f  m an- 
ag em o n t p ro g ra m s fo r  m a rin e  m am m als  a re  im p lem en ted , I I .R . 4084 
estab lish es a  s im p lified  p ro c e d u re  u n d e r  w h ich  a  s tn to  cou ld  resum e 
m an ag em en t o f  m a rin e  m am m al species.

T h o  C om m iltco  a lso  received te s tim o n y  tlm t, d esp ite  th e  d ra m a tic  
d ec line  in  th o  n u m b e r  o f  p o rp o ises  in c id e n ta lly  ta k e n  in  tu n a  fish ing  
o p e ra tio n s , tho a d m in is tra tio n  o f  th e  p ro v is io n s  o f  th e  A c t r e la t in g  to  
in c id e n ta l tak e  h av e  been c h a ra c te r iz e d  by  excessive litig a tio n . The 
tu n a  in d u s try  is  o p e ra tin g  in  fe a r  o f  b e in g  shu t d ow n  0 /  law  su ite , a 
f e a r  w h ich  h a m p e rs  in v es tm en t in  A m e ric a ’s  d is tn n t-w n te r  tu n a  fleet.

T h is  fe a r  is  g en e ra ted  by  th o se  p ro v is io n s  o f  th e  A o t w hich  estab lish  
as  tho  im m udiato  goal o f  tho  A c t th a t tho  in c id ju ta l k ill o r  serious 
in ju ry  o f  inurino  m am m als  p u rs u a n t  '< >  com m ercia l fish ing  o p e ra tio n s  
ho reduced  to  in s ig n ifican t levels a p p ro a c h in g  a  zero  m o rta li ty  nnd 
serio u s in ju ry  ra le . II. is th e  tu n a  im m sl ry ’s co n ten tio n  that, so lo n g  as 
th e  in d u s try  is u sin g  th o  I test econom ically  and  Icclino log icn lly  feasi­
ble equipm ent, an d  m eth o d s to  reduce  in c iden ta l norpoiso  m o rta lity , 
(lie fleet, can  do  no  m ore, I t  linn l»een a rg u e d  b y  o llie rs , h ow ever, tlm t 
zero  m o rta lity  m eans p recisely  w h a t it  say s  and  that, (lie In d u stry  
sh o u ld  la , ta ilin g  v ir tu a lly  no jiorjioisos. T h e  th re a t  o f  litig a tio n  in 
th is  re g a rd  is o f  c o n s ta n t a n d  c o n tin u in g  concern  to  tho  U .S  d is tan t-



w ate r tu n a  fleet. T h e  tu n a  in d u s try , w hich  c o n tr ib u te s  a p p ro x im a te ly  
$1.2 b illio n  an n u a lly  to  tho  g ro ss  n a tio n a l p ro d u c t, w ould bo faced 
w ith  severe econom ic consequences i f  a c o u r t  in te rp re te d  tho  zero  m o r­
ta l i ty  goal in  tlio s tr ic te s t  sense a n d  fa ile d  to  ta k e  in to  accoun t the  
econom ic a n d  technological p ra c tic a b ility  o f  ach iev in g  th a t  goal.

B esides th o  a fo rem en tio n ed  p rob lem s re la t in g  to  th e  in c id en ta l tak e  
o f  po rp o ises  in  tu n a  fish ing  o p e ra tio n s  a n d  th e  re tu rn  o f  m an ag em en t 
to  tho  s ta te s , th e  b ill add resses severa l o th e r m a jo r  p ro b lem s associa ted  
w ith  th o  A c t.

F i r s t ,  th o  D ep a rtm e n ts  o f  C om m erce an d  th e  In te r io r , tho  tu n a  
in d u s try , n n d  th e  s ta te s  ra ised  questions co n ce rn in g  th e  defin itions o f  
“o p tim u m  su s ta in ab le  p o p u la tio n ”  ( O S P ) ,  “op tim u m  c u rry in g  capuc- 
itv ” (O C C ), an d  “ d ep le te d ”. U n d e r  th e  A c t, a  species is sa id  to  no 
“ uopitatod” i f  i t  h a s  declined  to  a  significant, deg ree  o v er a  n u m b er o f  
yea r, is lik e ly  to become e n d an g e red , o r  is  below  th e  O G C  o f  h s  en v i­
ronm ent. “ O C C ” m eans th e  a b ility  o f  th e  h a b i ta t  to  s u p p o r t a species 
a t  its  “ O S P ”. H ow ever, O S P  is defined as  th e  level w here th e  stock  is 
re p ro d u c in g  a t  a  m axim um  ra te , based on th e  O C C  fo r  th e  species. T h e  
defin itions a ro  c irc u la r . F u r th e r ,  t r a n s la t in g  O C C  an d  O S P  in to  n u m ­
bers req u ires  es tim ates  o f  p o p u la tio n  levels p r io r  to  com m ercial ex p lo i­
ta tio n . S uch  ca lcu la tio n s have d em an d ed  com plex scientific  ana ly sis , 
p o s tu la tin g  e n tire ly  u nknow n  balances w ith in  u. fo rm e r  m a rin e  ecosys­
tem . I t  w as a lleged  t lm t these  defin itio n s a re  u n w o rk ab le  an d  m u st lie 
rep laced  b y  m om  tra d itio n a l m an ag em en t concep ts a n d  I I .R . 4084 
clarifies these  defin itions.

I t  w as also  b ro u g h t to  tho C om m ittee’s a tte n tio n  tlm t n o n -tu n a  
com m ercial fish ing  o p era tio n s  a n d  o th e r  a c tiv itie s  w hich  occur in  a rea s  
occupied by  m arin e  m am m als re su lt in th e  (alto o f  som e o f  these  a n i­
m als in c id en ta lly , a lth o u g h  a t  a  ra te  f a r  below tho  level o f  tuniv-por- 
poiso m o rta litie s . H ow ever, tho  sam e la n g th y  re g u la tio n s  re q u ir in g  
O S P  d e te rm in a tio n s  an d  p e rm its  w hich  a re  a p p licab le  to  tho  tu n a  in ­
d u s try  also  a p p ly  to  ac tiv itie s  in v o lv in g  sm all n u m b ers  o f  in c id en ta l 
lakes. O n ly  a  f ra c tio n  o f  n o n -tu n a  fisherm en a p p ly  fo r  a p e rm it be­
cause o f  th e  cumbei-some p rocedures req u ired  u n d e r  tlio A c t. T ho  
re su lt 1ms been a  loss o f  d a ta  because m ost o f  these inc id en ta l tak es  
go tin rep o rted . T h is  sym ptom  o f  “over m an ag em en t” h a s  suggested  tho 
need fo r  a  tw o -tie red  m anngem ont schem e, d is tin g u ish in g  sig n ifican t 
from  insig n ifican t takes, w hich  is co n ta ined  in I I . l t .  4084.

In  ad d itio n  to theso m a jo r  concerns, a n u m b er o f  m ore  n a rro w , b u t 
equally  im p o r ta n t, issues wore ra ised . F o r  exam ple , w ith  reg i r 1 to  tho  
tak e  o f  m a rin e  m am m als by  A la sk an  n a tiv e s  u n d e r  th e  p ro v isions o f  
section 101 (b )  o f (lie A ct, i t  is q u estionab le  w h e th e r th e  F ed e ra l ag en ­
cies have th e  a u th o rity  to  m o n ito r  th e  harvest, in o rd e r  to  p ro v id e  tho 
c ritica l d a ta  needed in an y  m anagem ent, p ro g ram . T h o  in c rea s in g  
e x te n t o f  th e  n a tiv e  h a rv e s t necessita tes th a t  ad eq u a te  in fo rm a tio n  on 
the  nature, o f  th is  h a rv e s t be av a ilab le  in o rd e r  to  m o n ito r th e  .im part 
o f  I ho hnvvi'fil on m arin e  m am m al species. In th e  case o f  (lie w alru s  
h a rv es t, fo r  exam ple , a ll legal h u n tin g  is done by  th e  natives. A n y  
non-native  h a rv e s t !h illegal u n d e r  the  M M P A , S ince  the  A ct w as 
passed in 11)72 t lie n u m b er o f  w a lru s  th a t  th e  n a tiv es  k ill has in.Teasod 
s ig n ifican tly . F ro m  1951) to  1071, an  av e rag e  o f about 8,800 w as tak en  
each yea r. T h e  c u rre n t n u m b er iB e s tim a ted  a t  10,000 a y ea r. T lio

G enera l A cco u n tin g  Office, in  i ts  recen t r e p o r t  on  th e  A c t, no tns thur 
a  m o n ito r in g  p ro g ra m  w o u ld  p ro v id e  essen tia l m an ag em en t d a ta  on 
tlio s ta tu s  a n d  co n d itio n  o f  th e  w a lru s  p o p u la tio n . U n fo r tu n a te ly , 
as n o ted  above, i t  is less th a n  c le a r  u n d e r  th e  e x is tin g  A c t w h e th e r tho 
a p p ro p r ia te  F e d e ra l agencies h av e  th e  a u th o r i ty  to  m o n ito r  th e  n a tu re  
und  e x te n t o f  th e  n a tiv e  ta k e  o f  m a rin e  m am m als. I n  a d d itio n , it is 
fea red  th a t  th e  p ro h ib itio n  sec tion  c o n ta in s  a  lo o pho le  t h a t  w ill allow  
fo r  tho  co m m erc ia liza tio n  o f  m a rin e  m am m al p ro d u c ts  by n a tives, 
w hich  goes f a r  beyond  th e  obv ious in te n t  o f  th e  A ct.

A n o th e r  re la tiv e ly  n a rro w  issue w as ra ised  b y  F e d e ra l officials who 
expressed  concern  because p e rso n s w ho u n in te n tio n a lly  v io la to  the 
im p o r t p ro v is io n s o f  th e  Act. a rc  o ften  re q u ire d  to  go  th ro u g h  civil 
p e n a lty  p ro ceed in g s , w hen s im p ly  a b a n d o n in g  th e  item  a t  th e  p o r t  o f  
e n try  w ould  p ro v id e  a  sufficient d e te r re n t.

F in a lly , m em bers o f  tho  sc ien tific  c o m m u n ity  requested  b ro a d e r  au ­
th o r i ty  to  deal w ith  s tra n d e d  an im a ls . A ll o f  these  issues a re  addressed  
in  th e  leg is la tio n .

H .R . 4048, as re p o rte d  b y  th o  C o m m ittee , h a s  th e  en d o rsem en t o f  
th e  m a jo r  in d u s tr ie s  a ifectcd  b y  tho  A c t a n d  o f  th e  m a jo r  en v iro n m en ­
ta l o rg a n iz a tio n s  concerned  w ith  th e  A ct. T h e  b ill m a in ta in s  th o  noble 
p u rp o se  o f  tho  Act. to  p rese rv e  s tro n g , h e a lth y  p o p u la tio n s  o f all 
m a rin e  m am m als. A t  th e  sam e tim e  i t  en co u rag es g re a te r  s ta to  p a r ­
tic ip a tio n  in m a rin e  m am m al m anagem ent nnd reduces th e  re g u la to ry  
b u rd en  oil those ac tiv itie s  w hich  have  a m in im al im p a c t on m arine  

, m am m als.
S ection -iiy-S ection  A nalysis

T h e re  fo llow s a  section-by-section  a n a ly s is  o f  IT .lt. 4084 accom pa­
n ied , w here a p p ro p r ia te , by  a d d itio n a l d iscussion .

SECTION 1

S ectio n  1 o f  I I .R . 4084 a m e n d s  S ec tio n  8 o f  th e  A ct by delet in g  the 
d e fin ition  o f  “ o p tim u m  c a r ry in g  cn\ n c ity ” , am e n d in g  tllie defin ition  o f 
“ d e p le te d ”, an d  m a k in g  th e  con fo rm in g ’am en d m en ts  req u ired  by  these 
changes.

In  d e le tin g  th e  te rm  o p tim u m  c a r ry in g  c a p a c ity , i t  is not th e  Com ­
mit teoV. in ten t to  su b s ta n tiv e ly  ch an g e  the. A ct o r to  a l te r  tho  m ean ing  
of, o r  m eth o d s hy  w hich , o p tim u m  su s ta in ab le  p o p u la tio n  is ca lcu la ted , 
S in ce  I he imssngo o f  th e  A ct in 1972, t hero  h av e  been a  n u m b er o f  w ork ­
shop '' ud conferences w hich have, add ressed  sc ien tific  issues a ris in g  
u n d er th e  A ct. At a ll o f  these m eetings, sc ien tis ts  have I ro n ' ul th o d efi- 

\ n ilio u  o f  o p tim u m  c a r ry in g  c a p a c ity  us in te rc h a n g e ab le  w ith  th e  defi­
n itio n  o f  o p tim u m  su sta in ab le  p o p u la tio n . In  fac t, n e ith e r  th e  reg u la ­
tions o f  the  Kish an d  W ild life  S erv ice  n o r  those  o f  th e  N a tio n a l M arine  
F ish e rie s  Serv ice define th e  te rm  o p tim u m  c a r ry in g  ca p ac ity . F u r th e r , 
in th e  first decision o f  the A d m in is tra to r  o f  th e  N a tio n a l Yeiinie nnd 
A tm ospheric. A diu in isl rut ion re g a rd in g  th e  In k in g  o f  iiiiiri.ic iiiniiiiiials 
inc id en ta l to  com m ercial fish ing  o p e ra tio n s , th e  A d m in is tra to r  sta ted  
th a t :

O p tim u m  c a r ry in g  c a p a c ity  is a c h a ra c te r is tic  o f  th e  h a b i­
ta t .  T h is  te rm , how ever, is defined in  th e  A c t as th e  ‘a b ili ty  o f



a  g iv en  h a b i ta t  to  s u p p o r t th e  o p tim u m  su s ta in a b le  p o p u la tio n  
o f  a  species o r  p o p u la tio n  stock  in  a  h e a lth y  s ta te  w ith o u t . 
d im in ish in g  th o  a b ility  o f  th e  h a b ita t  to  co n tin u e  th a t  fu n c ­
tio n .’ O p tim u m  su sta in ab le  p o p u la tio n  is defined in  te rm s  o f  
th o  n u m b e r o f  an im als  th a t  m ay  e x is t in  a  p a r t ic u la r  h a b ita t . 
T horo fo ro , 1 have  concluded  as a  m a tte r  o f  law  tlm t a  species 
o r  sto ck  is below  tho h a b i ta t’s op tim u m  c a r ry in g  c a p ac ity  
w hen  th e  n u m b er o f  in d iv id u a ls  is below  th e  op tim u m  susta in" 
an:"o p o p u la tio n , an d  consequently  is dep le ted .

T h e  effect o f  th e  A d m in is tra to r ’s  decision , w hich  h as  been fo llow ed 
by  b o th  agencies since 1977j is  to  m ake th e  te rm  o p tim u m  c a rry in g  
ca p ac ity  essen tia lly  ^ id e n tic a l to  th e  te rm  o p tim u m  su s ta in ab le  
p o p u la tio n .

G iven th is  h is to ry , th e  C om m ittee  believed th a t  th e  t^ rm  op tim u m  
c a r ry in g  cap ac ity  w as unnecessary  to  th o  o p e ra tio n  o f  th e  A c t an d  
could  bo deleted .

T h o  defin ition  o f  tho  te rm s  “d e p le te d ” o r  “ d e p le tio n ” is am ended  to  
m ean  an y  case in  w h ic h :

(1 ) T ho  S e c re ta ry , o r  a S ta le  to  w hich  m an ag em en t a u th o r ity  
is  tra n s fe r re d  u n d e r section 101), d e te rm in es th a t  a  species is below 
its  o p tim um  su sta in ab le  p o p u la t io n ; o r

(2 ) A  species is lis ted  ns en d an g ered  o r  th re a te n e d  p u rs u a n t  to  
tho E n d a n g e re d  Species A ct o f  1 9 7 3 .

T h o  c u rre n t defin ition  o f  these te rm s  is u n c lea r in l>oth lan g u ag e  
an d  p u rpose , T h o  C om m ittee  believed th a t  th e  ad o p tio n  o f  a  sing le  
m anagem ent s ta n d a rd — th e  m ain tenance  o f species a t  th e ir  o p tim um  
.sustainablo p o p u la tio n — was co n sis ten t w ith  th e  A c t and  w ould  ro 
duco confusion . The, C om m ittee  a lso  recognized th a t  species t h a t  a re  
lis ted  u n d e r  th e  E n d a n g e re d  S pecies A c t a re , a  fo r tio r i ,  n o t a t  th e ir  
o p tim um  su sta in ab le  p o p u la tio n  and , th e re fo re , sh o u ld  be considered  
dep le ted .

In  d ra f t in g  J l . l t .  •I08'l. and  th e  am en d m en ts  th e re to , the  C om m ittee  
g av e  se rio u s co n sid e ra tio n  to  am e n d in g  Ihe e x is tin g  d e fin ition  o f  
o p tim um  su sta in ab le  p o p u la tio n . A f te r  e iirc fu lly  rev iew ing  various 
n ltc rim tive  defin itions p roposed  by th e  conecrnod p a rtie s , Ihe C om ­
m ittee  decided not. to  am end  the  defin ition . In  reach in g  th is  decision , 
the  C om m ittee  ro view ed th e  c u r re n t re g u la to ry  defin ition  o f  op tim u m  
su sta in ab le  p o p u la tio n  contained  in fit) C F l t  210.!! a n d  d e te rm in ed  
th a t ,  g iven  the  p re sen t s l . 'le  o f  scientific know ledge, th is  defin ition  
ueeiirn lcly  reflects ( lie inclin ing o f  t he te rm  o p tim u m  su s ta in a b le  pop- 
idu tio  i an d  t he in te n t o f  th e  C ongress in p assin g  th e  o rig in a l Act. 
T h e  C oinin ''It-ii recognizes, lie vever, tha t, new scientific  know ledge 
m ay re su lt in chan g es to  th e  exi. t in g  reg u la te  ry  defin ition .

U n d e r llm  e x is tin g  reg u la tio n s, op tim u m  su s ta in a b le  p o p u la tio n  is 
any  p o p u la tio n  level w ith in  a ra n g  > o f  p o p u la tio n  levels. T h e  u p p e r  
bound o f  tlio  ran g o  is th e  largest av e rag e  su p p o rta b le  level w ith in  
I lie erosyHteni (c a r ry in g  c a p a c ity ) . 'I h e  low er lam m l o f  th e  range  is 
i lie p o p u la tio n  level fo r a  g iven sper.ii s o r  stock  thut. resu lts  in  m ax i­
m um  n e t p ro d u c tiv ity .
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SECTION 2
•

S ec tion  101 (a )  (2 ) o f  th o  A c t s ta te s  t h a t  i t  slm ll be th e  im m ed ia te  
goal th a t  th e  in c id e n ta l k ill o r  serious in ju ry  o f  m a rin e  m am m als 
p e rm itte d  in  th o  courso  o f  com m ercial f ish in g  o p e ra tio n s  be reduced  
to  in s ig n ifican t levels ap p ro n c liin g  a zero m o rta li ty  a n d  serio u s in ju ry  
ra te . S ection  2 o f  I I .R . 4084 am en d s sec tion  1 0 i ( a ) ( 2 )  o f  th e  A c t 
to  p ro v id e  th a t  th is  goal is sa tisfied  in  th e  case o f  p u rse  seine fish ing  
fo r  ycllow fin  tu n a  hy  a c o n tin u a tio n  o f  th e  a p p lic a tio n  o f  th e  best 
m arin e  m am m al sa fe ty  techn iques an d  eq u ip m en t th a t  a rc  econom i­
ca lly  -und tech n o lo g ica lly  practicable,.

In  a d o p tin g  th is  lan g u ag e , the  C om m ittee  c a re fu lly  considered  tlio 
m a tte r  o f  tlio in c id en ta l ta k in g  o f  m arin e  m am m als in  th e  course o f  
com m ercial fish ing  o p e ra tio n s  an d  de te rm in ed  t lm t  th e  am en d m en t 
to  section 1 0 1 (a ) (2 )  is a n  a p p ro p r ia te  c la rifica tio n  o f  th e  A c t. In  
m ak in g  th is  d e te rm in a tio n , tllio C om m ittee  re s ta te s  its  o rig in a l view 
I h a t  it. is n o t the  in ten tio n  o f  II lie C om m ittee  to  s h u t  dow n, o r  to  s ig ­
n ifican tly  c u r ta il , th e  a c tiv ity  <>f the tu n a  fleet so long  as  th e  S ec re ta ry  
is  satisfied  (Im t tu n a  fisher»r.e;a a rc  u s in g  th e  best, econom ically  an d  
tech n o log ica lly  p ra c ticab le  m i.rine  m u n in a l sa fe ty  techn iques. A l­
th o u g h  the am en d m en t to  sectiiiin 1011 (a )  (2 ) re ta in s  tho  A c t’s g o a l o f  
re d u c in g  (lie in c id en ta l ta k in g  o f  m a rin e  m am m als to  in s ig n ifican t 
levels a p p ro a c h in g  a zero  m ortuiiity  und serious in ju ry  ra te , th e  C om ­
m ittee  believes a  c la rifica tio n  is a p p ro p r ia te  in l ig h t  o f  th e  len g th y  
h is to ry  o f  the  re g u la tio n  o f  inc id en ta l ta k in g  in the  p u rse  seine yellow - 
fin tu n a  fishery  an d  th e  su b s ta n tia l p ro g ress  tlm t 1ms been m ade in  de­
v e lo p in g  new techn iques and  eq u ip m en t fo r a v o id in g  the  in c id en ta l k ill 
an d  serious in ju ry  o f  m arin e  inaniinnls. T h e  C om m ittee  does n o t, how ­
ever, in ten d  tlm t th is  am en d m en t slm ll a ffect an y  a u th o r i ty  th e  S ecre­
ta ry  m ay lmve to  p ro m u lg a te  ix g u la tio n s  g o v e rn in g  th e  in c id en ta l 
ta k in g  o f  um rinc  m am m als, in c lu d in g  reg u la tio n s  p re sc rib in g  a n n u a l 
qu o tas, w hich a re  fo u n d  necessary to  fu lfill th e  o b lig a tio n s  p laced  on 
tlio  S e c re ta ry  hv t he A ct.

W h ile  reco g n iz in g  th e  su b s ta n tia l p ro g re ss  tlmt. lm s been m ade in 
dev e lo p in g  im prove m arine  m nm m nl sa fe ty  tc ch n iim e sa n d  eq u ip m en t, 
tho  C om m ittee  is co g n izan t o f  the  need to  en su re  t lm t th e  best m arin e  
lim m um i sa fe ty  techn iques an d  eq u ip m en t a re  used in th e  fu tu re . W ith  
th is  in mi ml, th e  C om m ittee  in ten d s  Unit, i t s .. ’ncm ln .en t he u n d ersto o d  
to  req u ire  th e  use o f  new  am i im proved  v  . .m e  iim m um l sa fe ty  te c h ­
niques ami equipm ent, once they  lutwo been developed , tested  in Ihe 
yellow fin  tu n a  fishery , nm l d e te rm in ed , hy th e  S e c re ta ry , to  lie cco- 
• i o i i i i<'iiIl.v nml tech n o log ica lly  pn irtirinh lo . T h e  '• .n cm liu cn t to  section 
110, described  below, w ill fa c ilita te  such deve lopm en t.

In co n sid e rin g  Ib is issue, th e  C om m ittee  decim al to  m o d ify  o r  e lab o ­
ra te  upon  th e  A c t’s  goal w ith  respect to  o th e r  fisheries w hich inc i­
d e n ta lly  lake  m urine  nmniMmls. T h is  does n o t m ean  tlmt. s im ila r  ac tion  
could lint he taken  in th e  fu tu re  w hen fu r th e r  d a ta  is ava ilab le . T h e  
c o n tra s t  betw een (lie su b s ta n tia l p ro g ress  nmd'.1 h y p  lie 1 unit licet in 
d ev e lo p in g  new technique!- am i eq u ip m en t fo r re d u c in g  u u irin u  m ain-
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m al m o r ta l i ty  a n d  th e  f a ilu re  o f  th e  fo re ig n  h ig h  seas salm on g illn e t 
fishery , f o r  exam ple , lo  develop  new  techn iques an d  eq u ip m en t fo r  
red u c in g  in c id en ta l m o r ta li ty  iuslifie .' l im itin g  th e  am en d m en t to  th e  
yellovvlin tu n a  fishery. T h e  e x is tin g  goal in th o  Act can  p ro p e rly  bo 
used to  s tim u la te  new  techno logy  fo r  red u c in g  th e  inc id en ta l ta k in g  
o f  m arin e  m am m als.

T h e  la n g u a g e  co n ta in ed  in  th e  am en d m en t to  section 1 0 1 (a ) (2 ) 
re g a rd in g  th e  r ig h ts  o f  th e  S e c re ta ry  o f  the  T re a su ry  to  b an  th e  im ­
p o r ta tio n  o f  fish o r  fish p ro d u c ts  u n d e r  c e r ta in  c ircum stances m ere ly  
in c o rp o ra te s  th e  p re sen tly  e x is tin g  language  in  th e  A ct. T h e  C o m m it­
tee is aw are  t h a t  th e  U n ited  S ta te s  p re sen tly  req u ires  those co u n trie s  
d esiro u s o f  im p o r tin g  tu iia  p ro d u c ts  to  com ply  w ith  a  specified c e r t i ­
fication p ro g ra m . I t  lis th e  in te n t o f  th e  C om m ittee  th a t  th is  ce rtifica­
tio n  p ro g ra m  lie con t im e d .

S ec tio n  2  f u r th e r  am ends section 101(a) o f  th e  Act. by  a d d in g  new  
p a ra g ra p h s  (4 ) a n d  (5 ) . N ew  section  1 0 1 (a ) (4 )  p ro v id es  th a t  d u r in g  
an y  five-year p e rio d  th e  S e c re ta ry  sha ll allow  th e  in c id en ta l, b u t  no t 
tho in te n tio n a l, ta k in g  by U n ite d  S ta te s  com m ercial fisherm en o f  sm all 
nu m b ers  o f  m a rin e  m am m als. B efo re  a llo w in g  such n tak e , th e  S ec re ­
ta ry , a f tc i  n o tice  an d  o p p o r tu n ity  fo r  public, com m ent, m ust find  tlm t 
tho  to ta l o f  such  ta k in g  w ill h av e  a neg lig ib le  im p a c t on th e  species 
an d  m u s t p ro v id e  g u id e lin es  p e r ta in in g  to th e  e s tab lish m en t o f  a co­
o p e ra tiv e  system  am o n g  (lie fisherm en involved  fo r  m o n ito rin g  th e  
take. A fin d in g  o f  n eg lig ib le  impact, cannot he m ade i f  th e  species is 
d ep le ted . T h e  S e c re ta ry  is d irec ted  to  w ith d ra w  o r  suspend  th e  p e r ­
m ission ta k e  m arin e  m am m als  u n d e r th is  p rov ision  i f  he finds, a f te r  
no tice  nnd  o p p o r tu n ity  fo r  p ub lic  com m ent, th a t the. ta k in g  is h a v in g  
m oro th a n  a  n e g lig ib le  im p  l e t  on  th e  species o r  t h a t  th e  purposes, 
po licies a n d  goa ls  o f  th e  Aci. w ould he b e tte r  served by a p p ly in g  the  
' r in it  p ro ced u res  ot herw ise p rov ided  fo r u n d e r the  A ct. C om m ercial 

t'incn a u th o riz e d  to  tak e  m arin e  m am m als pursuant, to  th is  new  
;sion w ould  not. l . i  requ ired  to  seek p e rm its  p u rsuan t, to  section

: i acco rd an ce  w ith  reg u la tio n s  p ro m u lg a ted  u n d e r  section  1011 o f
It. kCt.

New section 101 (a )  (5) p ro v id es  th a t th e  S e c re ta ry  shall allow , 
upon request, hy  U n ite d  S ta te s  c itizens w ho engage, in a  specified 
a c tiv ity  (o th e r  i ban  com m ercial fish ing) wit b in  a  specified g e o g ra p h ­
ical reg ion , Ih e  in c id en ta l, h u t n o t th e  in te n tio n a l, ta l ng  o f  sm all 
num bers o f  m a rin e  m am m als. T h is  perm ission  m ay he g ra n te d  fo" 
p e riods o f  f> y e a rs  o r  loss. Such ta k in g  m ay Ik* allow ed only  i f  th e  
species involved  is not. dep le ted  and  i f  th e  S e c re ta ry , a f te r  notice, 
and  o p p o r tu n ity  fo r  pub lic  com m ent, (1 ) (ir„,s th a t th e  to ta l o f  such 
ta k in g  w ill have a neg lig ib le  im pact, on the  species an d  its  h a b ita t , 
an d  on th e  a v a ila b ility  o f  the  species fo r  subsistence uses, (2 ) pro- 
serilx 's  reg u la tio n s  s e ttin g  fo rth  perm issib le  m ethod:: o f  ta k in g  and  
o th e r  m eans o f c-ll’c. t in g  the  least, p rac ticab le  adverse  impact, on th e  
species nnd its  h a b ita t , p ay in g  p a r t ic u la r  a t lc . i l ion lo rookeries, m a t­
ing  g ro u n d s , an d  o th e r  a rea s  o f  s im ila r  significance, and  (3 ) p re- 
sorilien reg td n lio n s  p e r ta in in g  to  th e  m o n ito rin g  an d  re p o r t in g  o f  
such 'e k in g . T h e  S e c re ta ry  is d irec ted  to  w ith d raw  o r suspend  the  
perm ission  In  lak e  m arin e  m am m als u n d e r this' p rov ision  if  he finds, 
a f te r  n o tice  an d  o p p o r tu n ity  fo r p u b lic  com m ent, th a t  (1 ) th e  re g u ­
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la tio n s re g a rd in g  m eth o d s o f  ta k in g , m o n ito rin g , o r  re p o r t in g  are  
n o t b e in g  su b s ta n tia lly  com plied  w itn , o r  (2 )  th e  ta lc ing  is  h av in g , 
o r  m ay have, in* rc  th a n  a  n eg lig ib le  im p a c t on th e  species. P e rm is ­
sion to  take, u n d e r  th is  p rov is io n  m ay  lie suspended  w ith o u t no tice  
o r  p u b lic  com m ent i f  th e  S e c re ta ry  d e te rm in es that, an  em ergency  
ex is ts  w hich  poses a  s ign ifican t r isk  to  th e  species concerned.

Sections 103 an d  104 o f  th o  A c t d o  no t a p p ly  to  the ta k in g  o f  
m arino  m am m als o c c u rr in g  u n d e r  th e  a u th o r i ty  o f  section 1 0 1 (a) (5 ) .

B o th  sections 1 0 1 (a ) (4 )  a n d  (5 ) a u th o riz e  th e  in c id e n ta l, h u t  n o t 
th e  in ten tio n n l, ta k in g  o f  sm all num bers o f  m arin e  m am m als. T h e  
p h ra se  ‘‘in c id en ta l, b lit  n o t in te n tio n a l”  is  in ten d ed  to  menu acc iden tal 
ta k in g . T h e  w o rd s  “ n o t in te n tio n a l” shou ld  n o t  be read  to  m ean th a t  
!>crsons w ho know  th e re  is some. p o ssib ility  o f  ta lc ing  m nrino  m am ­
m als inc id en ta l to  com m ercial fisliing  o p e ra tio n s  o r  o th e r  specified 
a c tiv itie s  a re  p rec lu d ed  from  p ro ceed in g  u n d e r  th e  a u th o r ity  o f  sec­
tion.-; 1 0 1 (a ) (4 )  o r  (f>).

The. ta k in g  a u th o riz e d  u n d e r  these new  p ro v is io n s is th e  ta k in g  o f  
sm all nm nltcrs o f  m arine  m am m als. T h o  C om m ittee  recognizes th e  
im precision  o f  the  te rm  “sm all n u m b ers”, b u t  w as unable, to  offer a  
m ore prec ise  fo rm u la tio n  liecause th e  concept, is not capab le  o f  lieing  
expressed  in ab so lu te  num erica l lim its . T h e  Com m ittee, in ten d s  th a t  
these p ro v is io n s he. av a ila b le  fo r  p ersons w hose ta k in g  o f  m arin e  
m am m als is in freq u en t, m m voiduhlc, o r  acc iden tal.

It. shou ld  also he no ted  th a t  these, new  p ro v is io n s  o f  the  A ct p ro v id e  
an a d d itio n a l an d  se p a ra te  sa fe g u a rd  in  th a t  th e  S e c re ta ry  m u st d e te r ­
mine. th a t  the  in c id en ta l ta k in g s  o f  sm all n u m b ers  o f  m arin e  m am m als 
have  a  “ neg lig ib le” im pact, upon  (lie species from  w hich  such  ta k in g s  
occur. T h is  a d d itio n a l test is m ean t to  servo as a se p a ra te  s ta n d a rd  
restri'* ‘n g  th e  a u th o r i ty  o f  tho  S e c re ta ry . T h e  te rm  “ n eg lig ib le” is 
in tended  to  m ean an  im p ac t w hich  is able ro ho d isreg a rd ed . I n  th is  
re g a rd , th e  C o m m ittee  nb tcs th a t  W e b s te r’* D ic tio n a ry  defines tho  
term  “ n eg lig ib le”  to  m ean “ so sm all o r  u n im p o rta n t o r  o f  so l i t t le  con­
sequence as to  w a rra n t  l i t t le  o r  no a tte n tio n .” U nless a p a r t ic u la r  
a c tiv ity  lakes o n ly  sm all n u m b ers  o f  m arin e  m am m illa, and  th a t  ta k in g  
has a neg lig ib le  im pact, on th e  species, th e  new  p ro v isio n s o f  sections 
101(a) (4 )  and  (5 )  a re  not ap p licab le  to  th a t  ac tiv ity .

It is the  in ten tio n  o f  th e  C om m ittee  that, b o th  th e  specified a c tiv ity  
an d  Ihe. specified reg ion  re fe rred  to  in  section 101(a) (f>) he. n a rro w ly  
identified  so th a t  th e  a n tic ip a te d  effects w il’ be su b s ta n tia lly  s im ila r. 
T h u s , fo r exam ple , it w ould  n o t ho a p p ro p r ia te  fo r  the. S e c re ta ry  to  
spec ify  an  a c tiv ity  as b ro ad  an d  d i\  irse  as oi te r  co n tin en ta l sh e lf  oil 
an d  g as developm ent. I ta th e r , the. p a r t ic u la r  e lem ents o f  th a t  a c tiv ity  
shou ld  he se p a ra te ly  specified as, fo r exam ple , seism ic e x p lo ra tio n  o r 
core d r illin g . S im ila r ly , th e  specified g eo g rap h ica l region sh o u ld  not 
he la rg e r  th a n  is necessary  to  accom plish  th e  specified act ity , an d  
shou ld  he d raw n  in such a w ay th a t  tho  effects on m arin e  u, initials in 
l ‘ reg ion  a re  su b s ta n tia lly  th e  sam e. Thus, fo r  exam ple , i t  w ould  
,,e in a p p ro p r ia te  to  id e n tify  tin* e n tire  P acific  coast o f  th e  N orth  
A m erican  C on tinen t as a specified g eo g rap h ica l reg ion , b u t it  m ay 
he a p p ro p r ia te  to  id e n tify  p a r t ic u la r  segm ents o f  tha t coast h a v in g  
s im ila r  ch a rac te ris tic s , b o th  biological and. o t l \u r ” ;*>*\ as specified g eo ­
g ra p h ic a l regions.



F u r th e r ,  tlio C o m m ittee  cxpocts tlmt. pe.i'sons opevu ting  u n d e r  th o  
a u th o r i ty  o f  sec tion  101(a )  (5 ) sh a ll engngc in  a p p ro p r ia te  research  
designed  to  reduce  th e  in c id e n ta l ta k in g  o f  m arin e  m am m als  p u rs u a n t  
to  th e  specified a c tiv ity  concerned .

S ections 101 (a )  t(4) n n d  (5 ) each p ro v id e  a  m echanism  fo r  th e  Sec- 
vetn ry  to  w ith d ra w  o r susp en d  th e  p erm ission  to  tak e  m a rin e  m am m als 
g ra n te d  u n d e r  these  p ro v is io n s. B ecause such  p e rm issio n  can  be 
g ra n te d  fo r  five-year p e rio d s , i t  is .not th e  C o m m ittee’s in te n t  th a t  th o  
S e c re ta ry  m u s t w a it u n ti l  the  e x p ira tio n  o f  th a t  p e rio d  b efo re  d e te r ­
m in in g  w h e th e r to  w ith d ra w  o r  susp en d  th is  perm issio n  to  tak e . H o w ­
ever, a ssu m in g  th e  absence o f  m ore  th a n  a neg lig ib le  im p a c t, th e  
S e c re ta ry  m u st a llow  a  sufficient tim e  fo r  th e  v o lu n ta ry  re p o r t in g  sy s­
tem  p ro v id ed  fo r  in  sec tion  101(a) (4 )  to  be e stab lish ed  a n d  p u t  to  
use. T h e  C om m ittee  no tes w ith  re sp ec t to  com m ercial fisherm en o p e r­
a t in g  u n d e r  sec tion  1 0 1 (a ) (4 )  th a t  th e  e stab lish m en t o f  a  v o lu n ta ry  
re p o r tin g  system  is  in  response to  th e  f a ilu re  o f  th e  c u r re n t  A c t to  
p ro v id e  ad eq u a te  d a ta  r e g a rd in g  th e  in c id en ta l ta k in g  o f  m arin e  
m am m als w h ich  occurs in  n o n -tu n a  com m ercial f ish ing  o p era tio n s . I f  
th is  volim  nry  system  fa ils  to  p ro d u ce  such d a ta  a f te r  a  reasonab le  
pe rio d  o f  tim e, th e  C om m ittee  in te n d s  to  fash ion  a  m orn a p p ro p r ia te  
response which wiM reflect th e  experience  th a t  such a v o lu n ta ry  system  
c an n o t w ork.

I n  tho  case o f  a specified a c tiv ity  o c c u rrin g  u n d e r  sec tion  1 0 1 (a) 
;r>), th ere  m ay he m ore th a n  one person  p a r t ic ip a tin g  in  th a t  sp ec i­
fied a c tiv ity . The. fac t that, one person  o f  the  c lass is not, in com pliance  
w ith  th e  reg u la tio n s  issued p u rs u a n t  to  th e  section  is n o t a sii.Ticicnt 
basis  fo r  w ith d ra w in g  o r  su sp en d in g  p erm ission  fo r  a ll p e rso n s  to  con­
tin u e  to  o p era te  u n d e r  th is  section . T h e re  m u st be su b s ta n tia l co m p li­
ance i>y e ith e r  a person  o r  hy  the. c lass as a w hole, ir o rd e r  fo r  th a t  
person o r  fo r  th e  e n tire  class, respective ly , to  proceed  u n d e r  tho a u ­
th o r ity  o f  sec tion  101 ( a )  (15).

S ection  2 fu r th e r  am ends section 101 by am en d in g  section 101(b) to  
c la r ify  tlm t tlio N a tiv e  ex em p tio n  e s tab lish ed  by  sec tion  101 (b ) does 
no t ap p ly  to  In d ia n s , A leu ts  o r  E sk im o s w ho reside te m p o ra r ily  o r  p e r ­
m an en tly  in  s la te s  o th e r  th a n  A lask a . Tl w as n o t in ten d ed  th a t  section 
101 (1>) he a p p licah le  to  N a tiv es  in o th e r  s ta le s  w ho m ig h t tak e  m arin e  
m am m als fo r subsistence p>**poses.

S ection  2 fu r th e r  am ends section 101(b) by p ro v id in g  tb a t  section 
101 (b )  slm ll g o v ern  tlio ta k in g  o f m arin e  m am m als by  A lask an  N a ­
tives fo r subsistence uses exeunt as p rov ided  in  section 101). T ho  p u r ­
pose o f  th is  language, is to  e x p lic itly  o v erru le  tho  decision  o f  tho  U n ite d  
S ta te s  D is tr ic t  C o u r t in  P e o p l e  o f  T o t / i a k  v. U n i t e d  R 't a t e .ii , 470 F . 
•Sup]). 423 (D O  1070), w hich  de te rm in ed  tlmt section 101(b ) exem pted  
A lask an  N atives from  al! s ta le  re g u la tio n . It is the  C o m m ittee ’s in te n t 
to  m ake it c lea r Mint. A laskan  N a tiv es  a re  subject, lo  s ta le  reg u la tio n  
p u rsu a n t lo  (lie p ro v is io n s o f  section 100.

HKCTION Tl

S ection  102 o f  (lie Act. specifies Ibo a c tiv itie s  w bic’ a re  p ro h ib ited  
u n d e r (lie Ael, S ection  102(a) m ik e s  c le a r  Mini these p ro h ib itio n s  a p ­
p ly  excep t (o (lie e x te n t Hint th ey  a re  p e rm itte d  u n d er o th e r  sec tions o f 
tlio A ct. S ec tion  3 ( a ) ( 1 )  o f  I I .R . 40RI am ends section 1 0 2 (a ) to  in-
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cludo ac tio n s a u th o riz e d  u n d e r  section  109 in  tlio  l is t  o f  a c tiv itie s  ex­
em p ted  fro m  th e  coverage o f  section  102.

S ection  3 (a )  (1 ) f u r th e r  am ends section  1 0 2 (a ) b y  m a k in g  it, illegal 
fo r  an y  person to  possess a  m arin e  m am m al, o r  an y  p ro d u c t from  th a t  
m am m al, nnd fo r  nnv  person  to  tr a n s p o r t ,  p u rch ase , sell, o i o ffer to  
p u rch ase  o r  sell an v  n .n rin e  m am m al o r  m a rin e  m am m al p ro d u c t. S ec­
tio n  102 as c u rre n tly  w ritte n  m akes th e  possession trnnsr- t .  o r  sale, 
etc. o f  a  m arin e  m am m al o r  i ts  p a r ts  an d  p ro d u c ts  illegal on ly  i f  the  
m arin o  m am m al w as tak en  illeg a lly . T h is  h ns p re sen ted  en fo rcem en t 
difficulties in  th o  co n tex t o f  th e  ta k in g  fo r  subsistence p u rp o ses  w here 
th o  ta k in g  its e lf  is leg a l w h ile  th e  su b seq u en t use o f  the  m arin e  m nm ­
m nl is in  v io la tio n  o f th e  A c t. I I .R . 4084 m akes i t  c lea r th a t  th e  S ecre­
ta ry  need not. p ro v e  th a t  th o  ta k in g  w as illeg a l in  o rd e r  to proceed 
a g a in s t in d iv id u a ls  who a re  o th erw ise  in  v io la tio n  o f  th e  A ct. T h e  
C om m ittee  does n o t v iew  th is  lan g u ag e  as a new p ro v is io n  h u t ra th e r  
a s a  c la rifica tio n  o f w lm t C ongress a lw ay s  in ten d ed . Tn p a r t ic u la r , the  
C om m ittee  reaffirm s th e  fn c t tlm t th e  d isp o sitio n  o f  Mic N ativ e  h a rv e s t 
is specifically  p ro v id ed  fo r  in  section 1 0 1 (b ) an d  an y  o th e r  use is i l ­
legal, r e g n ^ '  -s o f  th e  c ircum stances u n d e r  w hich  the an im al wns 
taken . T in s  vision is  n o t in ten d ed  to  effect th e  tra n s p o r ta t io n  of 
leg a lly  talcci ,nrine. m am m als fro m  the, h ig h  sens in to  the. te r r i to r ia l  
sen.

The. C om m ittee  tak es  no te  tlmt. b o th  th e  F ish  an d  W ild life  S erv ice  
an d  th e  N a tio n a l M a rin e  F ish e rie s  S erv ice , in  th e ir  reg u la tio n s  im ­
p lem en tin g  th e  M arin e  M am m al P ro te c tio n  A ct, have inc luded  th e  col­
lection  o f  dead  an im a ls  o r  th e ir  p a r ts  as a fo rm  o f  ta k in g . In  th is  re ­
g a rd , th e  defin ition  o f  m arin e  m am m als in c ludes th e  p a r ts  o f  m arin e  
m am m als because th e  p ro tec tio n  o f  these  nn im nls n ecessarily  requ ires 
th e  con tro l o f  com m erce in  tho  va luab le  p ro d u c ts  derived  from  them . 
T h o  C om m ittee , th e re fo re , ag rees  th a t  in c lu d in g  th e  collection  o f  dead 
an im als  o r  th e ir  pnvts in th e  defin ition  o f  tak e  is p ro p e r  because it. 
w ould  ho impossible, u n d e r  an y  c ircu m stan ces to  d is tin g u ish  betw een 
p a r ts  derived  from  animal.* w hich  h av e  been k illed  nnd those w hich 
d ied  fro m  n a tu ra l  causes.

S ec tion  10r>(a) o f  th e  A c t p ro v id es  t lm t an y  per.xm  w ho v io la tes 
tho  Act. m ay lie assessed a c iv il p en a lty , ex cep t t lm t no snob p en a lty  
m ay ho assessed unless the  person  is g iven  notice, an d  an  o p p o rtu n ity  
f o r a  b ea rin g , w ith  resp ec t to  the  v io la tio n . A ny person  w bo p iirebascs 
a  m arine  m am m al p ro d u c t w hile  overseas an d  w ho b rin g s  t lm t p ro d u c t 
in to  th e  U n ited  S ta le s  w ith o u t a p e rm it is in  v io la tio n  o f  th e  A ct. 
Tt. is n o t ap p rop ria te , to  subject, in d iv id u a ls  w ho u n k n o w in g ly  vio lato  
th e  A ct by  e n te r in g  Ilia U n ite d  S ta te s  w ith  m a rin e  m am m al p ro d u c ts  
to  a  form al and  le n g th y  n o tice  o f  v io la tio n  p rocedure . T h e re fo re , sec­
tio n  3 (b )  o f  H .R . 4084 am ends section  1 0 5 (a )  o f  tb«: A c t to  au th o rize  
I be S ec re ta ry , in lieu o f  in s ti tu tin g  a fo rm a l n o tice  o f  v io la tio n  p ro ­
ceeding , to  a llow  an in d iv id u a l '•> aban d o n  the  item  al Hie p o r t  o f  ent ry 
if  the  im p o r ta t io n ’w as m ade fo r  t.lmt in d iv id u a l’s perso n a l o r  fam ily  
use an d  w as not. an im p o rta tio n  fo r  o th e rs  o r  fo r  sale o r  com m ercial 
use. T h is  prov ision  is in tended  lo  c la r ify  t lm t th e  S e c re ta ry  h a s  the  
a u th o r i ty  lo  a llow  in d iv id u a ls  to  v o lu n ta r ily  aban d o n  seized item s a t 
I be purl, o f  e n try  wit bout Ihe necessity  o f  fu rl h er lu lin in is ln d iv e  p ro ­
ceedings. Tl. is not in tended  to  l im it  in a n y  w ay  tlio en fo rcem en t 
a u th o r i ty  o f  (lie S e c re ta ry  u n d e r  (h is  o r  an y  o th e r  F e d e ra l law.
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SECTION 4

S ec tio n  4 m akes sev era l am en iln ien ts  to  sec tion  109 o f  th e  A ct. S u b ­
section  ( a )  am ends section  1 0 9 (a ) to  p ro v id e  th a t no s ta te  m ay  e n ­
force, o r  a tte m p t to  en fo rce , a n y  law  o r  re g u la tio n  re la t in g  to  
th o  tn k in g  o f  a n y  m a rin e  m am m al ex cep t ns p ro v id e d  u n d e r  section  
109.

S ubsec tion  ( a )  also  am en d s section  1 0 9 (b ) to  p ro v id e  th a t  th e  S ec­
re tu ry  sh a ll  t r a n s fe r  m an a g e m e n t a u th o r i ty  f o r  a n y  species o f  m arin e  
m am m al to  a s ta te  i f  th e  S e c re ta ry  finds, a l t e r  no tice  an d  o p p o r tu n ity  
fo r  p u b lic  com m ent, th a t  th e  s tu te  h a s  developed  a n d  w ill im p lem en t 
a  p ro g ra m  fo r  th e  co n se rv a tio n  a n d  m an ag em en t o f  th e  species t h a t :

( a )  I s  co n sis ten t w ith  tile  p u rp o ses , po lic ies, a n d  g o a ls  o f  the 
A c t a n d  w ith  in te rn a tio n a l t r e a ty  o b lig a tio n s,

(b )  R eq u ires  that; th a t  a ll ta k in g  o f  th e  species be h um ane ,
(c )  D oes n o t p e rm it th e  ta k in g  o f  th e  species un less—

(1) T lio  s ta te  h as  d e te rm in ed , u n d e r  a  p rocess co n sis ten t 
w ith  tho  s ta n d a rd s  se t fo r th  in  sect ion  1 0 9 (e ) , th a t  th e  species 
is  a t  i ts  o p tim u m  su s ta in a b le  p o p u la tio n  a n d  lias specified 
th e  m ax im um  nu m lic r o f  uni m ils (h a t  m ay bo tak en  w ith o u t 
red u c in g  tlio species below  its  o p tim u m  su s ta in a b le  p o p u la ­
tio n ; a n d

(2) T h e  d e te rm in a tio n s  req u ired  in  (1) above a rc  final an d  
im plom eulc.d u n d e r  s ta le  law  a n d , i f  a p p ro p r ia te , a  c o o p e ra ­
tive  a llo ca tio n  ag reem en t p ro v id ed  fo r in sec tion  109(d ) bus been im p lem en ted ;

(d )  D oes no t p e rm it tho  talcin, ••.umber o f  nn iinu ls t h a t  ex ­
ceeds the  m ax im u m  n u m b er dote; ..nod  p u rs u a n t  to  (c ) above 
und , in th o  case o f  subsistence  uses, does n o t i>criiiit th e  ta k in g  o f  a 
num bor o f  a n im a ls  th a t  w ould  be in co n sis ten t w ith  m a in ta in in g  
tlio species a t  its  o p tim u m  su s ta in a b le  p o p u la t io n ;

(e ) D oes n o t p e rm it th e  ta k in g  o f  th e  species fo r  scien tific  re ­
search  a n d  p u b lic  d isp la y  p u rposes, ex cep t fo r  ta k in g  by , o r  fo r, 
tlio s ta to ;

( f )  P ro v id e s  p ro ced u res  f r r  a c q u ir in g  an d  e v a lu a tin g  d a ta  r e ­
la t in g  to  tlio o p tim u m  su s ta in a b le  p o p u la tio n  o f  th e  species nnd 
to  tlio m ax im um  ta k e  w hich could  be a llow ed  a n d , i f  req u ired , fo r  
am en d in g  those  d e te rm in a tio n s ;

(g )  P ro v id e s  p ro ced u res  fo r  th e  re so lu tio n  c f  an y  differences 
Ix'twocn tho  s ta to  an d  tlio S e c re ta ry  lliat. m ay a rise  d u r in g  tho  
dev e lopm en t o f  a  co o p era tiv e  a llo ca tio n  a g reem en t u n d e r  section  
1 0 9 (d ) ;  an d

( h )  P rov ides fo r  (lie subm ission  o f  a n  a n n u a l re p o r t  to  tho 
S e c re ta ry  re g a rd in g  !ho a d m in is tra tio n  o f  th e  p ro g ra m .

S ection  109(h) sets fo r th  th e  p ro g ra m  req u irem en ts  a  s ta te  m ust 
com ply  w ith  b e fo re  m an ag em en t a u th o r i ty  is re tu rn e d . Tt is th e  C om ­
m ittee ’s in te n t th a t  the  s ta te  have th e  b u rd en  o f  nersuasion  when the  
S e c re ta ry  rev iew s the  s ta te  p ro g ra m  to  del e rm in e  i f  it is co n sis ten t w ith  
th e  m u u rc m c n ts  o f  section  1 0 9 (b ). I n  Ib is  re g a rd , th e  C om m ittee  e x ­
pects th a t  the. s ta le  p ro g ra m  w ill be n rescn led  in  a c lea r an d  coherent 
m anner. S im p ly  su b m ittin g  a  copy  o f  the  relevant, s ta te  law s an d  re g u ­
la tio n s  to  th e  S e c re ta ry  m ay n o t ho sufficient to  p e rm it the  S e c re ta ry  
to  evnlunto  the  s ta te  p ro g ra m .
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S ec tio n  1 0 9 (b ) , as am ended , a u th ‘.s>zes th e  ta k in g  o f  m a rin e  m am ­
m als fo r  subsistence  uses p ro v id ed  th a t  th e  ta k in g  is n o t in co n sis ten t 
w ith  Ihe m a in ten an ce  o f  th e  species nt, its  o p tim u m  su s ta in a b le  p o p u la ­
tion . T h e  p u rp o se  o f  th is  lan g u ag e  is to  p e rm it th e  ta k in g  o f  m arin e  
m am m als fo r  subsistence uses even w hen  th e  p o p u la tio n  is below  its  
o p tim u m  su s ta in a b le  p o p u la tio n . T h e  C o m m ittee  recogn izes tlio  p a r ­
t ic u la r  d ependence  o f  local ru ra l  re s id e n ts  in  A lask a  on m arin e  m am ­
m als a n d  does not w ish  to  p rec lu d e  th e  ta k in g  o f  m a rin e  m am m als 
w hen  a  species is below  i ts  o p tim u m  su s ta in ab le  p o p u la tio n , p rov ided  
th a t  th e  level o f  ta k in g  w ill p e rm it th e  species to  increase  to w ard  its 
o p tim u m  su s ta in a b le  p o p u la tio n . A  level o f  ta k e  w hich  w ill n o t p e rm it 
t i n  species to  increase to w a rd  its  o p tim u m  su s ta in a b le  p o p u la tio n  shall 
n o t be a llow ed . T h e  C om m ittee  w ishes to  s tre ss  tlm t the, decline  o f  a 
species to  a  level u n d e r  its  o p tim u m  su s ta in ab le  p o p u la tio n  sh o u ld  bo a 
r a re  occasion. T h e  S ta te , u n d e r  t lie p ro v is io n s o f  sect ion 109 ( f ) ,  should  
b eg in  to  re s tr ic t  non -subsistence  an d  even iionesscn tia l subsistence uses 
b efo re  a  species becom es dep le ted .

S ec tion  1 0 9 (b ), as  aiui-ndcd, a lso  m akes it. c le a r  th a t a  s ta te  may 
n o t n en n it. th e  ta k in g  o f  m arin e  m am m als fo r  scientific, research  and 
pub lic  d isp la y  pu rp o ses  un less such  ta k in g  is d one  by , o r  for, th e  s la te . 
M an ag em en t o f  th is  tak e  is re ta in ed  a t  tlio F e d e ra l level except, th a t, 
p u rs u a n t to  section  109(b) (3 ) (15) ( i i ) ,  th e  S e c re ta ry  m ay  n o t p e rm it 
th e  rem ov*i o f  live an im als  from  a  stale, to  w hich  m anagem ent, au ­
th o r i ty  I. 'S been re tu rn e d  if  th a t s la te  d isa p p ro v e s  the, ta k in g  as in ­
consisten t w ith its  p ro g ram . s ta le  consistency  d e te rm in a tio n  iiivihI 
be m ade w ith in  30 d a y s  o f  th e  d a te  th e  p e rm it is issued. T h e  C o m m it­
tee ex p ec ts  th a t  a s ta te  w ill be k e p t fu lly  in fo rm ed  re g a rd in g  p erm it 
a p p lic a tio n s  an d  that, th e  s la te  w ill m ake its  consistency  fin d in g , to  the 
m ax im um  e x te n t p rac ticab le , p r io r  to  th e  p e rm it b e in g  issued. T o  
f a c il i ta te  th is  ob jec tive  th e  S e c re ta ry  shou ld  m ake copies o f  p e rm it 
a p p lic a tio n s  av a ila b le  to  th e  s ta to  us soon as th ey  a re  received by the  
S e c re ta ry . W h ere  th is  is not. possib le, th e  s tu te  sh o u ld  m ake i ts  con­
sistency  fin d in g  p ro m p tly  a f te r  th e  p e rm it is issued . T h e  C om m ittee  
ulso expec ts th e  s ta te  to  p ro v id e  a  m echan ism  w hereby  p e rm ittees  
can  req u est th e  s ta te  to  reconsider a fin d in g  th a t  th e  p e rm itte e  be­
lieves to  be in  e rro r . T h e  C om m ittee  no tes th a t  th e  s ta le ’s review  and  
u p p ro v u l a u th o r ity  on ly  a p p lie s  to  p e rm its  a p p ro v e d  a f te r  m an ag e ­
ment. a u th o r i ty  is re tu rn e d  to  th e  s ta te . P e rm its  a p p ro v e d  p r io r  to 
th a t  tim e  are. no t su b jec t to  s ta te  review  even i f  tho  ta k in g  occurs a f te r  
m anagem ent a u th o r ity  is re tu rn ed . F in u jly , th e  C om m ittee  w ishes 
to  m ake i t  c le a r  th a t once s ta te  a p p ro v a l is g iv en , i t  is v a lid  fo r  the 
d u ra tio n  o f  th e  p e rm it.

T h e  C o m m ittee  wishes to  em phasize  th a t  section  1 0 9 (b ) (2 ) ,  as 
am ended , specifically  p rov ides th a t  u n til th e  s ta te  d e te rm in a tio n  o f 
a  species’ o p tim u m  su sta in ab le  p o p u la tio n  an d  th e  m ax im um  allow able 
take  is final an d  im plem ented , the stn to  p ro g ra m  sh a ll n o t a p p ly  w ith 
respect, to  the  ta k in g  o f  th a t  species an d  th e  S e c re ta ry  sh a ll co n tin u e  
to  re g u la te  all ta k in g  consist e a t  w ith  th e  A ct.

H ow ever, p u rsu an t l o s e : . ion 109(h) (3 ) ,  a f te r  these  d e te rm in a tio n s  
a re  final an d  im plem ented  u n d e r s ta te  law  nnd a f te r  a  co o p era tiv e  a l­
locution ag reem en t, if  req u ired , is im p lem en ted , th e  s t a t e s  op tim u m  
susta in n h lo  p o p u la tio n  an d  m ax im u m  tak e  d e te rm in a tio n s  sh a ll bu
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tre a te d , fo r  pu rp o ses  o f  a p p ly in g  th is  t i t le  beyond  th e  te r r i to r y  o f  th e  
s ta te , as  a sec tion  IOC F e d e ra l w aiv er o f  th e  m o ra to r iu m  on ta k in g  
w ith in  tho  F is h e ry  C o n se rv a tio n  Zone, W h ere  m an ag em en t a u th o r ity  
has been re tu  m ed  to  th e  s ta te  a n d  w here th e  req u ired  d e te rm in a tio n s  
nnd ag reem en ts  hav e  been m ade, th e  s ta te  w ill h av e  exclusive a u th o r ity  
to  m an ag e  m a rin e  m am m als  w ith in  th e  s ta te , in c lu d in g  its  te r r i to r ia l  
w a te rs , ex cep t f o r  scien tific  a n d  p ub lic  d isp la y  ta k in g s  described  
above. S ection  1 0 0 ( b ) ( 3 ) ( B )  is in ten d ed  to  m ake th is  ex p lic it.

S ec tio n  4 ( a )  f u r th e r  am ends section 100 by  a d d in g  a  new  subsec­
tion 'c ) .  New.subsect.ion_ (c ) se ts  fo r th  th e  process a  s ta te  m u s t com ­
p le te  b efo re  an y  d e te rm in a tio n  o f  th e  o p tim u m  su stn in ab le  p o p u la ­
tio n  nnd th e  m ax im um  allow able  ta k e  fo r  a m a rin e  m nm m nl species 
is final u n d e r section 1 0 0 (b ). T h e  process req u ired  m u s t co m p ly  w ith  
Ihe fo llo w in g  s ta n d a rd s :

(1 ) The. s ta te  m u s t m ake an  in itia l d e te rm in a tio n  o f  w h e th e r 
the. species is a t  i ts  o p tim u m  su s ta in ab le  p o p u la tio n  nnd  th e  
m nxim utn  tak e  w h ich  w ill be con sis ten t w ith  m a in ta in in g  th e  
species a t  its  o p tim u m  su sta in ab le  p o p u la tio n . In  m a k in g  these 
d e te rm in a tio n s  th e  s ta te  m u st make, ava ilab le , u n d e r  rensonnblo 
c ircum stances, (he docum cn tn tio  s u p p o r tin g  th e  d e te rm in a tio n s . 
T h is  req u irem en t is satisfied  o n lv  if  th e  p u b lic  h a s  reasonab le  
access to  th e  do cu m en ta tio n . A  s ta te  is n e ith e r  req u ired  to  d u p li­
ca te , at. its  ow n expense, th is  docu m en ta tio n  n o r  p ro v id e  i t  to  an y  
m em ber o f  th e  p u b lic  w ho requests i t .  H ow ever, access to  th e  
d o cu m en ta tio n  sh o u ld  be read ily  av a ilab le , an d  i f  uny  in te re s ted  
p a r ty  requests  copies an d  agrees to  p a y  the  costs o f  d u p lic a tio n , 
th e  state, shou ld  p ro v id e  ac tu a l copies o f  th e  docum ents. Tf a  
req u est fo r  a b e a r in g  re g a rd in g  the  in ,tin i d e te rm iiv  tio n s  is n o t 
m ade , those  d e te rm in a tio n s  sh a ll he tre a te d  ns final. T h e  C o m m it­
tee expec ts th a t  th e  S ta te  w ill e s tab lish  a reasonab le  tim e  p erio d , 
such ns 30 d nys, in w hich a request fo r  a h e a r in g  can  be. m ade.

(2) T lio  s ta te  hIiiiII p ro v id e  an  o p p o rtu n ity , at. (lie request o f  any  
in te rested  p a r ty , fo r a  b e a r in g  w ith  respect, to  th e  in itia l d e te rm i­
n a tio n s . At. any  such h ea rin g , in te rested  p a r tie s  m ay p re se n t ev i­
dence re g a rd in g  th e  d e te rm in a tio n s  an d  m ay cross-exam ine 
persons p re se n tin g  evidence. P r io r  to  the  h ea rin g , the  s ta te  m ust 
g ive p u b lic  notice, o f  th e  h e a r in g  an d  m ake av a ilab le  an d  d is tr ib u te  
upon  req u est a list, o f  wit nesses fo r th e  s la te  nnd  a g enera l d e sc r ip ­
tio n  o f  th e  docu m en ta tio n  and  o th e r  evidence th a t  w ill he relied  
upon  h y  such w itnesses. Tl is essen tia l th a t  th e  s la te , p r io r  to  th e  
h e a rin g , m ake av a ilab le  an d  d is tr ib u te  these lis ts  and  d e sc rip tio n s , 
fo r  w ith o u t Buch advance  notice, th e  rig h t o f  c ross-exam ina tion  is 
s ig n ifican tly  d ilu ted . P e rso n s  se rv in g  no tice  th a t  th e y  w ish to  
cross-exam ine w itnesses al the  h e a r in g  m u st la* g iven  sufficient, 
tim e  to  fam ilia rize  them selves w ith  the evidence w hich Ihe s ta te  
w ill present and  to  p re p a re  a p p ro p r ia te  i|iicHlionn, T h e  fuel, d ia l 
section 1 0 9 (c ’, ( 2 )  s ta le s  I hid in te rested  p a r tie s  m ay p re se n t o ra l 
c t idem •• m id cnem exam ine al the lteuriio* tinea not men it Ilia! only 
those pers ns p re se n tin g  evidence are  e n title d  to  cross-exam ine. 
'i here  is not a cond ition  p receden t lo  Ihe rn d h  o f  cross-exam inal ion 
except th a l th e  s ta le  m ay requ ire  persons d e s ir in g  to  exercise  th a t  
r ig h t  to  n o tify  th e  s ta te  o f  th e ir  in ten t. F in a lly , th e  C om m ittee
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no tes  th a t  th e  a ta to  m ay  n o t ca ll w itnesses a n d  p re se n t d o cu m en ta ­
tio n  a t  th e  h e a r in g  un less th e  ad v an ce  no tice  req u irem en ts  a re  m et.

(3 ) I f  a  h e a r in g  is  req u ested  on  th e  in i t ia l  d e te rm in a tio n s , to e  
s ta te  m u st m ake its  fina l d e te rm in a tio n s  solely on  th e  basis  o f  
th o  reco rd  developed  a t  th o  h e a r in g  T h e  w o rd  ‘‘so lely”  is in ten d ed  
to  m ean  exclusively . A  s ta te  m ay  n o t re ly  o n  ev idence, o ra l  o r  
w ritte n , w hich  is n o t p re se n te d  a t  th e  h e a r in g . A ll  w r it te n  docu­
m en ta tio n , th e re fo re , m u s t bo en te red  in to  th e  reco rd  b y  a p e r ­
son  ab le , b y  v ir tu e  o f  t r a in in g  an d  experience, to  re sp o n d  fu lly  
to  c ro ss-ex am in a tio n  re g a rd in g  tbo  fa c ts  a n d  conclusions con­
ta in e d  in  tlio w r it te n  m a te ria l.

(4 ) O p p o r tu n ity  fo r  ju d ic ia l  rev iew  o f  th e  s ta te ’s  fina l deci- 
s i n  m u st be av a ilab le  u n d e r  s ta te  law . H o w ev er, th o  S e c re ta ry  
m ay n o t in itia te  ju d ic ia l review  o f  uuy  such decisions.

O nce th o  s ta te  p ro g ra m  h a s  been a p p ro v e d  a n d  th e  sec tion  109(c) 
p rocess com p]c tca? th e  S e c re ta ry  re ta in s  no  re s id u a l a u th o r i ty  to  
w aive th e  m o ra to r iu m  a n d  p e rm it  ta k in g s  w ith in  s ta te  b o u n d a rie s  in  
a d d itio n  to  those  w hich m ay  bo a llow ed  by  tho  3 tate. W ith  resp ec t 
to  tho  sec tion  109(c) process, i t  is n o t th e  C om m ittee 's  in te n t  th a t  
tlio s ta te  be req u ired  to  com ply  w ith  th a t  procos.' on an  a n n u a l basic. 
I t  m ay  bo th a t  tho  m nnagem eu t o f  th e  species w ill re q u ire  a n n u a l 
d e te rm in a tio n s  o f  o p tim u m  su s ta in a b le  p o p u la tio n s  und  m ax im um  
p erm issib le  take. H ow ever, th is  m ay  n o t n ecessarily  lie th o  case, even 
th o u g h  s ta te  reg u la tio n s  s e ttin g  d iffe ren t lc vcls o f  tak e  w ith in  tho  
m axim um  n u m b er a llow ed  an d  s ta te  reg u la tio n s  e s ta b lish in g  seasons, 
a reas , m an n er, etc. o f  tak e  m ay ch an g e  fro m  y e a r  lo  y ea r. F in a lly , 
th o  C om m ittee  w ishes to  m ake i t  c lea r th a t  th e  p ro c e d u re  req u ired  
u n d e r  section  It-9 (c) is ap p licab le  o n ly  to  tho d e te rm in a tio n  o f  tho 
o p tim u m  su s ta in a b le  p o p u la tio n  o f  a  species and tho m ax im um  tak e  
o f  th a t  sjiccics w hich  m ay he a llow ed  in  o rd e r  to  m a in ta in  tho  o p tim u m  
.sustainable p o p u la tio n . T h o  section 109(c) p rocess is not. ap p licab le  
lo  o ilie r d eris io n s m ade by (he s ta tu  re sp ec tin g  murine hiiiiiiiiiuIh. F o r  
exam ple , a s ta le ’s decision  re g a rd in g  tho  seasons, a reas , m a n n e r  o f 
Illicit, elc. is no t su b jec t lo  (lie sec tion  109(c) process.

S ec tio n  1 0 9 (d ) (1 ) ,  us am ended  by section  4 (a )  o f  II .R . 4084, e s ta b ­
lishes a  p ro c e d u re  fo r  in te g ra t in g  F e d e ra l m an ag em en t o f  m arin e  
m am m al species in Ihe F ish o ry  C o n serv a tio n  Zone w ith  s ta te  m an ­
ag em en t o f  such species in  tho  te r r i to r ia l  sea once m an ag em en t a u ­
th o r ity  h a s  been re tu rn e d  to  th e  s ta te . S ection  1 0 9 (h ) (3 )  s ta te s  th a t  
i f  th e  ran g e  o f  a  species w ith  re sp ec t to  w hich  an  opt im um  sustn in ab lo  
p o p u la tio n  d c te rm in u tic .i is m ade u n d e r  section  1 0 9 ( h ) ( 1 ) ( C )  
ex ten d s beyond the. te r r i to r ia l  w a te rs  o f  th o  s ta te , th en  th o  s ta te ’s 
o p tim u m  su s ta in a b le  p o p u la tio n  an d  m axim um  allow able, ta k e  d e te r ­
m ina tion  shall bo tre a te d  w ith in  tho  F ish e ry  C o n se rv a tio n  Zono as 
a  S e c re ta ria l d e te rm in a tio n  m ade in  accordance  w ith  section  103 and  
mi mi a p p licab le  w aiver o f  Ihe n ioriiln riiin i u n d e r u ed im i 101(a), 
Section  1 0 9 (h )(3 )  fu r th e r  p ro v id es  t i n t  in th is  s itu a tio n , no  talcing 
o f  it m urine ittiiniimil m ay no allow ed u n til it em ipornlivo nllocalin ;, 
u g reeinen t is en te red  in to  betw een th e  s ta te  . . ’ I lie S e c re ta ry . T h e  
p u rp o se  o f th e  ag reem en t is to  es tab lish  how  many o f Ihe a llow ab le  
n u m b er o f m urine  m am m als  w hich  th o  s ta te  de te rm in es cun be  tak en  
w ill be tak en  in tho  F ish e ry  C o n serv a tio n  Zono a n d  how m an y  w ill bo
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'taken  in  la n d s  an d  w a te rs  u n d e r  s ta te  ju r isd ic tio n . T h e  coopera tive  
a llo ca tio n  ag reem en t m a y  cove; tw o , an d  on ly  tw o , ty p es  o f  ta k in g :  
i 'l )  subsistence  uses, and  (2 )  ta k in g s  p ro v id ed  fo r  u n d e r  sec tion  
1 0 1 (a ) .vhich occu r w ith in  th e  F ish e ry  C o n serv a tio n  Zone. T a k in g  
w ith in  th e  te r r i to r ia l  sea o r  on lan d  w ith in  tho  s ta to  is  so lely  w ith in  
tho  d isc re tio n  o f  th e  s ta te  a f te r  th e  tw o  p r io r it ie s  e stab lish ed  in  th e  
coo p era tiv e  a llo ca tio n  ag reem en t a re  satisfied .

T h o  C o m m ittee  no tes th a t  one pu rposo  o f  tho  co o p era tiv e  a llocation  
u g rccn icn t an d  th e  d isp u te  re so lu tion  m echanism  p ro v id e d  fo r  in  sec­
tio n  109(b ) (1 ) ( C i )  is to  en su re  th a t  the  s ta te  does n o t a s se r t  th o  need 
fo r a n u m b er o f  m am m als fo r  subsistence uses w h ich  is  n o t  su p p o rted  
by  h is to rica l ex perience  o r  f a c t  a n d  w hich  w ill p te c lu d e  th e  occur­
rence w ith in  th e  F ish e ry  C onserva tion  Zono o f  com m ercial fish ing 
an d  o ilie r  specified a c tiv itie s  in v o lv in g  th e  in c id en ta l ta k in g  o f  m u­
rin e  nm m m uls. A second p u rp o se  is to  ensu re  th a t  th o  S ec re ta ry  
does n o t m ake u n ju s tifiab le  c la im s re g a rd in g  th e  n u m b er o f  m arin e  
ilia mi na! 3 necessary  fo r  tho  S e c re ta ry  to  c a rry  o u t h is  re sp o n sib ilitie s  
p u rs u a n t  to  section  1 0 1 (a ) . I t  is  n o t  in ten d ed  th a t  (lie coo p era tiv e  a l­
location  agreem ent, ho u  vehicle  by  w hich the S e c re ta ry  can  assert, 
that, tho  s ta te  h a s  p rov ided  inad eq u a te  n u m b ers  o f  m a rin e  m am m als 
fo r  subsistence uses. T hat, issue is to  Ik- resolved hy th e  state, an d  su b ­
sistence usei-s p u rs u a n t to  th e  s ta te ’s  subsist.-ncc law s and  reg u la tions.

F in a lly , i t  sh o u ld  bo noted  thn.it th e  ta k in g  w hich  is  th o  su b jec t o f  
tho  co o p era tiv e  a llo ca tio n  ag reem en t in ta k in g  w hich  re su lts  in  the  
k illin g  o r  se rio u s  in ju ry  o f  m arin e  m am m als. I t  is n o t necessary  th a t  
th e  co o p era tiv e  a llo ca tio n  agrccm e.nt ad d re ss  o th e r  form s o f  ta k in g  
wit h in  th e  m ean in g  o f  th a t  te rm .

S ection  1 0 9 (d ) (2 ) p ro v id es  tlia t df a  s la te  agency  requests  th e  S ec­
re ta ry  to  re g u la te  tho  ta k in g  o f  a  species su b jec t to  a  coopera tive  a l ­
location  ag reem en t w ith in  th o  F ish e ry  C onservat ion Zone, fo r  su b ­
sistence  uses o r  fo r  h u n tin g  in  a  m an m i consistent, w ith  s ta te  re g u la ­
tions, th o  S e c re ta ry  sh a ll a d o p t am? enfo rce  such o f  tho  s ta te ’s  re g u ­
la tio n s  as th e  S e c re ta ry  consid ers  to  he co n sis ten t w ith  b is  a d m in is ­
tra tio n  o f  section  101 ( a ) .  T h is  sec tion  is in ten d ed  to  p ro v id e  a m echa­
nism  fo r th e  F ed e ra l ad o p tio n  o f s ta te  re g u la tio n s  in  a rena  beyond 
s ta te  te r r i to r ia l  w a te rs  an d  is inc luded  in th e  lan g u ag e  o f  I I . l t .  .1081 
in  l ig h t  o f  possib le  questions re g a rd in g  the. e x tra - te r r i to r ia l  a p p lic a ­
tion  o f  s ta te  law . H ow ever, th e  S e c re ta ry  sh a ll adopt, th e  s la te  reg u ­
la tio n s  o n ly  to  th e  e x te n t th a t  th ey  a re  co n sis ten t w ith  th e  S e c re ta ry ’s 
re sp o n sib ilitie s  u n d e r  sec tion  1 0 1 (a ). F o r  exam ple , i t  is expected  
th a t  S ta te  reg u la tio n s  re la t in g  to  the  ca lib e r  oi a rifle, w h ich  m ay  he 
used to  tak e  a  m arin e  m am m al w ould  not a fleet th e  S e c re ta ry 's  re ­
sp o n sib ilitie s  u n d e r  sec tion  1 0 1 (a ) . O n the  o th e r  h a n d , a  s la te  re g u ­
la tion  rest.rict.iiig (he a re a  o r  season lo r  In k in g  m arin e  n iam m als 
cou ld , if  a p p lie d  in (lie F ish e ry  C onserv a tio n  Zone, se riously  im pact. 
Ihe a b ility  o f  th e  S ee re ln ry  lo  p e rm it com m ercial fisherm en an d  o th e r  
p a r tie s  to  ta k e  m arin e  m am m als w ith in  th a t  zone. S u ch  reg u la tio n s  
would have lo  lie care.fi ’Iv ev a lu a ted  to  d e te rm in e  i f  th ey  shou ld  1st 
adojil -d. A n y  reg u la tio n  issued by the  S e c re ta ry  p u rs u a n t to  th is  
section sh e ll he done u n d e r  5 U .S .C . 15551 an d  any  such reg u la tio n s  need 
n o t com p.y  w ith  th e  R e g u la to ry  F le x ib ility  A ct. th e  P a p e rw o rk  Re­
duc tion  A c t, E x ecu tiv e  O rd e r  No. 12291, an d  the th ir ty -d a y  notice  
rcqnii am en t o f  5 U .S .C . 5 5 'J (d ) .
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S ection  109(e) estab lishes a p ro ced u re  u n d e r  w h ich  th o  S ec re ta ry  
can revoke an y  m an ag em en t a u th o r i ty  re tu rn e d  to  a s ta te  u n d e r  sec­
tion  1 0 9 (b ). T h e  S e c re ta ry  is d irec ted  to  revoke n ly su ch  a u th o r ity  
i f  he finds th a t  th e  s tu te  p ro g ra m  fo r  th  conservation  an d  m an ag em en t 
o f  a species is n o t b e ing  im p lem en ted , o r  is  b e ing  im p lem en ted  in  a 
m an n e r in co n sis ten t w ith  th e  p ro v is io n s o f  section 109 o r  th o  p ro v i­
sions o f  th e  p ro g ra m . T h e  S e c re ta ry  m ay  n o t revoke an y  m an ag em en t 
tr a n s fe r  un less ho firs t p ro v id es  a  w ritte n  n o tice  o f  h is  in te n t  to  
revoke to g e th e r w ith  a s ta te m e n t in d ic a tin g  h is  reasons th e re fo r  an d  
unless, d u r in g  the  n in e ty -d ay  p e rio d  fo llo w in g  th a t  no tice  o f  in ten t, 
th e  S e c re ta ry  p ro v id es  o p p o r tu n ity  fo r  co n su lta tio n  w ith  tho  s ta to  
a n d  th e  s ta te  docs n o t im p lem en t th o  necessary  rem ed ia l m easures. 
W hen  a  revocation  by th e  S e c re ta ry  becom es final, o r  i f  a s tu te  vo lun ­
ta r ily  re tu rn s  n iaiiiigenieiit a u th o r ity , th e  S e c re ta ry  shall reg u la te  th 
ta k in g  o f a species w ith in  th e  s ta te  in  acco rdance  w ith  th is  Act. and , in 
the  case o f  A la sk an  N atives, p u rs u a n t to  sections 1 0 1 (b ) a n d  1 0 9 (i) . 
In  such  a s itu a tio n , th e  F e d e ra l m o ra to riu m  as described  in  section 
101 (a )  sh a ll b e co m ee lfec tiv eu n til w aived.

O ne o f  th e  bases fo r th e  S e c re ta ry  to  revoke s ta te  m an ag em en t au ­
th o r ity  is the. fa ilu re  o f  th e  state, to  com ply  w ith  th a t  p a r t  o f  its  p ro ­
g ra m  re q u ir in g  t lm t tho s ta te  have  a p ro cd u ro  fo r  e v a lu a tin g  new  d a ta  
und evidence re la tin g  to  tho  o p tim u m  su stn in ah le  p o p u la tio n  o f  th e  
species an d  th e  m ax im um  tak e  th a t  w ould  m a in ta in  th e  species a t  th a t  
level an d , if  req u ired  on tho  basis o f  th a t  ev a lu a tio n , fo r  am en d in g  
these d e te rm in a tio n s . A s ta te  m ay  n o t ho found in com pliance  w itli 
its  p ro g ra m  * *t, s im p ly  h as  p ro ced u res  fo r  a c q u irin g  d a ta  nnd  e v a lu ­
a tin g  that, du t.v  T lio  s ta te  h as  an  affirm ative b u rd en  to  a l te r  its  d e te r­
m in a tio n s p u rs u a n t  to  th e  process described  in  section  100(c) i f  th e  
now d a ta  an d  o th e r  evidence in d ica tes  n need to  do so. F a i lu re  to  do 
so co n stitu tes  a  basis  fo r  revocation  o f  m an ag em en t a u th o r i ty  by  tho  
S ec re ta ry .

T h o  C om m ittee  c a re fu lly  considered  th e  question  o f  w h e th o r i t  wns 
necessary  to  include in  Hie b ill a p ro v is io n  exp ressly  a u th o r iz in g  ju d i­
cial review  o f  ac tion  hy  the. S e c re ta ry  u n d e r  section  109(b) a p p ro v in g  
o r  d isa p p ro v in g  a p roposed  s ta te  m anagem en t p ro g ra m  o r  revo lting  o r  
r e fu s irg  to  revoke such a p p ro v a l p u rs u a n t  to  section 10 9 (e). T ho  
Com m ittee, concluded th a t  i t  w as unnecessary  io  do so, a lth o u g h  tho  
C om m ittee  doe* -iot in tend  to  p rec lu d e  ju d ic ia l review  at. th o  request, o f 
in te rested  p a rtie s . I f  th e  S e c re ta ry ’s ac tion  o r  in ac tio n  is u n law fu l 
u n d e r tho app licab le  s ta n d a rd s  o f  rev iew  p rescribed  hy  th e  A d m in is­
tra tiv e  I ’roce.dures A et, th en  th e  affected s ta te  o r  o th e r  in te res ted  p n rty  
w ill he, able, to  seek a p p ro p r ia te  re lie f. J u r is d ic tio n  an d  venue, over 
an v  such action  w ould he governed  hy s ta tu te s  o f  gen era l ap p lic a b ility  
codified in T itle  2H o f  Ihe U n ited  St a tes Code.

Section  -1(a) fu r th e r  am ends section 109 hy  a d d in g  n. now subsec­
tion ( f) w hich p rov ides th a t th e  S e c re ta ry  m ay  not to rn s fc r  ninnngo- 
ment a u th o r ity  to  (lie s ta te  o f  A laska  fo r any  species o f  m arin e  m am ­
mal unless tho slide  Inis ad o p ted  an d  w ill im plem ent a s ta tu te  an d  reg u ­
la tio n s  th a t ensure  the ta k in g  o f  such species fo r subsistence uses is 
accom plished in a noti-w aslefiil m an n er, w ill he th e  p r io r i ty  co nsum p­
tive  use o f th e  species, an d  if  subsistence  ta k in g  m u s t he re stric ted , 
th a t  such res tr ic tio n  will bo hnfied o n :  (1 ) th o  cu sto m ary  an d  d i r - " 1
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dependence up o n  th e  species ns th e  m a in s ta y  o f  livelihood,.. (2 ) local 
residency- an d  (3) th e  a v a ila b ility  o f  a lte rn a tiv e  resource <. I n  a d d i­
tio n . th e  S e c re ta ry  m u st find tlm t th e  s ta te  h a s  ndop ted  a s tn tu tc  o r  

reg u la tio n  re q u ir in g  that, a n y  consum ptive  use o f  m arin e  m am m al 
species, o th e r  tlm n  fo r  subsistence uses, w ill be au th o rized  on ly  i f  th e  
a p p ro p r ia te  s ta te  agency  firs t m akes find ings based on an  a d m in is tra ­
tiv e  record  (w h ich  need n o t be. the  ty p e  o f  p ro ceed in g  c a rr ie d  o u t  b e ­
fore an a d m in is tra tiv e  law  ju d g e ) , th a t  such use w ill have no s ig ­
nificant' ad v erse  im p ac t upon subsistence uses o f  th e  species an d  th e  
reg u la tio n s  o f  .such use w ill, to  the m axi mi e x te n t p rac ticab le , p ro ­
vide econom ic o p p o rtu n itie s  fo r the  resid en ts  o f  ru ra l  constal v illages 
o f  A lask a  w ho en g ag e  in  subsistence uses o f  tlm t species.

Section  1 0 0 (f) (2 ) defines the  te rm  “subsistence uses” as th e  custom ­
a ry  und tr a d itio n a l uses by ru ra l A luska  resid en ts  o f  m arin e  m am m als 
fo r  d ire c t p e rso n a l o r  fam ily  co n sum ption  as food, sh e lte r, fu e l, c lo th ­
ing , too ls o r  tr a n s p o r ta t io n ;  fo r  the  m nlcing an d  se llin g  o f  h n n d ic rn f t  
a r tic le s  o u t o f  non-ed ih le  b y -p ro d u c ts  taken  fo r personal o r  fam ily  
co n su m p tio n ; an d  fo r b a r te r , o r  sh a r in g  fo r persor.nl o r  fa m ily  con­
su m ption .

T h e  C om m it toe. believes tlm t the. issue, o f  subsistence ta k in g  m u st l>« 
addressed  in A la sk a ’s m anagem en t p ro g ra m , g iven  tho im p o rtan ce  
o f Unit tak e  lo  p ersons d ep en d en t upon subsistence ta k in g  an d  g iven  
the  h is to ry  o f  c o u r t  cases su rro u n d in g  the  a u th o r ity  o f  th o  r.tuto to  
reg u la te  subsistence ta k in g  by A lask an  N uiives. I f  m an ag em en t o f  
a m arine  m am m al species is re tu rn ed  to  (lie S la te  o f  A laska , N ativ e  
tak in g s  shou ld  he. M ended in to  the  o vera ll s ta te  re g u la to ry  regim e. 
It shou ld  be em phasized  tlm t U .K . 1081 su b m its  N a tiv e  ta k in g  lo  s tu te  
reg u la tio n  only  as p a r t  o f  a s ta le  m an ag em en t p ro g ra m  w hich  has 
been ap p ro v ed  by  t he S e c re ta ry  an d  o n ly  fo r  so long  as tlmt. p ro g ram  
is in effect. P r io r  to  im p lem en ta tio n  o f  th e  A laska  S ta le  p ro g ra m  o r  
subsequen t to  revocation  o f  s ta te  m anagem ent a u th o r ity  by  th e  S ec re ­
ta ry , N a tiv e  ta k in g  o f a species chilli bo su b jec t to  (he p ro v is io n s o f  
sections 101 (b ) an d  101) ( i ).

T ho  C o m m ittee  is co g n izan t o f  th e  s im ila r ity  o f  section  100(f) to  
ce rta in  p ro v is io n s in T it le  H o f  th e  A laska N a tio n a l In te re s t L an d s  
C onservation  A ct (A N IL O A ) , P .L . 00-187. S ec tion  1 0 0 ( f ) ( 1 ) ( A ) ,  
fo r exam ple , is in ten d ed  to  estab lish  a subsistence p r io r i ty  s im ila r , h u t 
no t iden tica l, t> Mm subsistence p r io r ity  e s tab lished  in section 804 o f 
A N IL C A . 'Phe C om m ittee  w ishes to  em phasize  th a t  th is  subsistence 
p r io r ity  is in tended  lo  o p e ra te  in the  sam e m an n e r as the  subsistence 
p r io r ity  set fo rth  in section 801 o f A N IL C A . T lio  p r io r ity  requ ires 
I hat all subsistence i-Ws o f  a species he satisfied  liefore the  s ta te  m ay 
n iilhorize  an y  nnn-siihsisleni'i* Ink ing , It shou ld  In' no ted , how ever, Hint. 
Hie M arino  M am m al I’rot cel ion Art. subsistence p r io r ity  d iffe rs  from  
I lie A N IL C A  p r io r i ty  r , tlm t eiisloiiiin.y ira d c  is not included  w ith in  
the pu rv iew  o f  section  101). T h e  section 1 0 0 (f) (2 ) defin ition  o f  sub- 
sw lciire uses is iden tica l to  th e  defin ition  o f  the  sam e > rm  in section 
803 o f  A N IL C A  in Hint, it defines subsistence uses as the cu sto m ary  
and  tra d itio n a l uses by ru ra l A lask a  resid en ts  fo r flic personal and  
fam ily  consum ption  | ueposes set. fo rth  in sect ion 80)1. T h e  rem oval o f  
custom ary  f >(;:!e from  th e  subsistence use defin ition  is n o t in ten d ed  to

d im in ish  th e  C om m ittee’s reco g n itio n  o f th e  im p o rtan ce  o f  custom ary  
tra d e  o f  m a rin e  m am m als in  m an y  r u ra l  A la sk a  v illages. _

W ith  re sp ec t to  th e  non-subsistence h a rv e s t o f  m a rin e  m am m als, 
section  1 0 2 (f)  (1 )  (B )  ( i)  re q u ire s  th e  S ta te  o f  A lask a  to  d e te rm in e  
th a t  all subsistence uses w ill be satisfied  an d  th a t  a non-subsistence 
h a rv e s t w ill n o t ad v erse ly  a ffec t th e  subsistence h a rv e s t lo  a  significant, 
degree b e fo re  tlio  S ta te  m ay a d o p t an y  re g u la tio n s  a u th o r iz in g  a  non- 
subsislcnco h a rv e s t. S ec tio n  1 0 0 (f) (1 ) ( » )  ( ii)  req u ire s  th a t  tlio  rcg- 
u lu tion  o f  non-subsisicnco  uses p ro vide, to  ih e  liiax lihum  e x te n t 
p ra c tic a b le , econom ic o im o rtu iiitic s  fo r  th e  re s id en ts  o f  tho  r u r a l 
coasta l v illag es  o f  A lask a  w ho engage in  subsistence  uses because th e  
econom ies o f  c e r ta in  v illages’ a re  su b s ta n tia lly  d ep e n d e n t upon  th e 
J ia rv c s t o f  m u rin e  m am m als, i f ,  fo r  exam ple, t h c S t a t o  d e te rm in es 
th a t  p .irsubsistciice uses o f  w a lru s  in  a p a r t ic u la r  a rea  can  be sa tisfied 
a n d  s till  a llow  a  non-snbslsience  h a rv es t, tlio S ta to  m u st dc to rm ino 
w h e th e r tTio~ resid en ts  o f  the  lo c a l  v illages desire  ir id  a re  c a f '.u le  o f 
h a rv e s tin g  a ll o f  tllio lion-subsislenco su rp lu s . I t  so, section 
^1) ( I t )  ( i i )  req u ires  th a t  S ta te  reg u la tio n s  s tru c tu re  th e  n o n -su b sis t­
ence h a rv e s t so as *o p ro v id e  econom ic o p p o rtu n itie s  fo r  th o  residen ts  
o f  ru ra l  coasta l v illages w ho engage in  subsistence uses o f ih ti t  flpfedlca. 
T lie  econom ic o p p o rtu n itie s  re fe rre d  to  inc lude  n o t on ly  lhcTS]7por- 
lu n i ty  to  tak e  th e  a n n u a ls , b u t also  t lio o p p o r tu n ity  to  servo  as m arin e  
m am m al h u n tin g  gu ides. The. S ta te  m ay  n o t a u th o riz e  a  g u id ed  h u n t  
fo r  a n y  m u rin e  iiiinnm ul species u n t i l th e  s ta te  bus done e v e ry th in g  
Tiracticatile to  license tlio re s id en ts  o f  coastal v illag es  o f  th e  alrcctoa 
a rea . 11 com p e ten t an d  knowTcdmible local re s id en ts  are, a v a ila b le, 
th ey  m u s t bo licensed.

Section  lO h f g ^ a s  am onded b y  section 4 ( a ) ,  p ro v id es  th a t  tho  N a­
tio n a l E n v iro n m e n ta l P o licy  A ct sh a ll n o t he ap p licab le  to  th e  t r a n s ­
fe r  o f  m an ag em en t a u th o r ity  to  a s ta te  o r  to  th e  revocation  o r  v o lu n ­
ta ry  vet u rn  o f  such a u th o r ity  from  th e  s ta te  to  th e  F e d e ra l G o v ern ­
m ent. T h o  C om m ittee  w ishes to  em phasize  t h a t  section  l 'i 'J (g )  also 
a p p lie s  to  tho  p rocess p ro v id ed  fo r  in  section  1 0 0 (c ).

S ec tion  1 0 0 (h ) essen tia lly  re s ta te s  e x is tin g  law , ex cep t th a t ,  ns 
re w ritte n , subsection  (h )  c larifies th a t  F e d e ra l, as well as stn to  o r 
local em ployees, m ay tak e  m arin e  m am m als in  the. course  o f  th e ir  
official d u tie s  an d  clarifies th a t  the  n on -lo tha l rem oval o f  nuisunco 
an im als  m ay also  he c a rr ie d  out. hy F e d e ra l, s ta te  o r  local g o v ern ­
ment. em ployees. F o r  ex am p le , th e  a p p ro p r ia te  g o v e rn m en ta l em ploy ­
ees m ay remove, h a rb o r  seals tra p p e d  in  fish lad d e rs .

S ection  100( i)  au th o rize s  Ihe S e c re ta ry , a f te r  p ro v id in g  notice  ami 
o p p o r tu n ity  fo r  a  h e a r in g  in  the  a fleeted a rea , to  p roscribe  re g u la ­
tio n s re q u ir in g  th e  m a rk in g , ta g g in g , nnd report in g  o f  m arin e  m am ­
m als tak en  by A laskan  n a tiv es  p u rs u a n t  to  section  1 0 1 (b ). T h is  
prov ision  is designed  to  enab le  Ihe  S e c re ta ry  to  g a th e r  sufficient d a ta  
on the  ta k in g  o f  m a rin e  m am m als hy A lask an  N a tiv es  to  dolonn'm o 
wluil. effect such ta k in g  is h a v in g  on m arin e  m am m al p o p u la tio n s. 
T lie  m a rk in g  nm l ta g g in g  o f  a n im a ls  w ill also p ro v id e  ‘ lie S ec re ta ry  
w ith  a m eans o f  m o n ito rin g  th e  d isp o sitio n  o f  th e  N ail ! -.rvest to  
en su re  th a t a n y  com m ercial use o f  m a rin e  m am m al p m ;,n e ts  m eets 
tlio c r ilo r in  se t fo r th  in  section 1 0 1 (b ) (2 ) .  I n  a d d itio n  to  tho  norm al
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ru le m a k in g  req u irem en ts  o f  th o  A d m in is tra tiv e  ProcediK-es A c t, sec­
tio n  109 ( i )  . req u ires  ru le m a k in g  to  be. p receded  by  p u b lic  notice 
(w h ich  is  reaso n ab ly  ca lcu la ted  to  reach  th o  re s id e n ts  o f  A la sk a ’s 
ru ra l  v illages in  a  tim e ly  m a n n e r)  a n d  b y  an  o p p o r tu n ity  f o r  a  p u b lic  
h e a r in g  in  th o  affected  a rea . T h ese  a d d itio n a l p ro ced u ra l req u ire ­
m en ts recognize tlvj u n iq u e  log is tica l an d  co m m u n ica tio n s p ro b lem s in  
ru ra l A la sk a , an d  tho  im portance, o f  p ro v id in g  local v illnge p eo p le  -  
m an y  o f  w hom  a re  im fu m ilia r  w ith  n o rm a l w ritte n  ru le m a k in g  p ro  
ccduros— v. ith  an  o p p o r tu n ity  to  exp ress th e ir  v iew s o ra lly  on  p ro ­
posed ru lch  a k in g  w ith in  th e ir  ow n com m unities. I t  is  n o t in ten d ed  
th a t  th e  re q u ire m e n t to  p ro v id e  n o tifica tio n  th ro u g h  ‘‘a p p ro p r ia te  
e lec tron ic  m e a l? ”  m a n d a te  th e  use o f  expensive  te lev is io n  a n d  rad io  
com m ercials.

S ec tio n  10!>(j) re w rite s  e x is tin g  law  to  a u th o riz e  tho  S e c re ta ry  to  
m ake g ra n ts  to  assist s ta te s  in develop ing , as  well ns in im p lem en tin g , 
s ta to  m an ag em en t p ro g ram s. C u rre n t law  re s tr ic ts  e lig ib ility  fo r  these  
g ra n ts  to  im p le m e n tin g  an  a p p ro v e d  s tn te  p ro g ra m . I t  w as th e  C om ­
m ittee ’s  view  th n ' i t  w ould  be m  th e  best in te re s t o f  th e  A c t to  pci m il 
s ta te s  to  receive V ids fo r  the. d ev e lo p m en t o f  m an ag em en t p ro g ram s. 
G ra n ts  m ade u n d e r  th is  subsection  m ay  not exceed f>0 p e rcen t o f  the  
costs o f  d ev e lo p in g  o r im p lem en tin g  s ta te  p ro g ram s.

S ec tio n  4 ( b )  o f  I I .R , 4084 p ro v id es  th a t  n o th in g  in th e  am en d m en ts  
m ade by  section  4 (a )  sh a ll be co n stru ed  ns a ffec tin g  in an y  m an n e r 
any  co o p e ra tiv e  ag reem en t en te red  in to  by a s ta te  u n d e r  section 0 (c )  
o f  the  E n d an g ered  S pec ies Act. o f  1070. O f  p a rtie .uh tr concern  to  th e  
C om m ittee  w as tlie  possib ility  Unit. U .K . 408-1 w ould be in te rp re te d  
as in v a lid a tin g  sec tion  fi(e) coopera tive  ag reem en ts  en te red  in to  fo r 
th e  co n se rv a tio n  and  m an ag em en t o f  tlie  en d an g e red  m unaleu  in th e  
S ta te  o f  F lo r id a . S ection  4 (b )  w ill p rec lude  .n is  re su lt. T h e  C om m ittee  
also  n o .es  tlm t section 17 o f  the  E n d a n g e re d  S pecies A c t p ro v id es  th a t ,  
in the  case o f  conflicts betw een tlie. E n d a n g e re d  S pec ies A c t an d  th e  
M arin e  M am m als  P ro te c tio n  A c t, th e  m ore ivst.rict.ivo p rov ision  a p ­
plies. N o th in g  in  I I .R . 4084 is in ten d ed  to  a l te r  th a t  resu lt.

SECTION n

S ec tion  5 o f  II .R . 4081 am ends .section 110(a) o f  th e  Act. lo  direct, 
tlio  S e c re ta ry  to  u n d e r ta k e n  p ro g ra m  o f, an d  p ro v id e  I'muiicinl a ss is t­
ance for, research  in to  new met hods o f  local m g  and  c a tc h in g  yellow fin  
tu n a  w ith o u t th e  in c id en ta l ta k in g  o f  m arin e  m am m als. At. p resen t, 
section  110 ( n ) a u th o r!  ;es th e  S e c re ta ry  I "  m ake grim  Is lo  o th e r  
agencies o r  persons fo r m arin e  niaim niil research . Vs am ended , section 
110(a) w ould ill re d  th e  S e c re ta ry  to  co n tin u e  Inal f lu id  inn as well 
iim to  iiudei'lnke a p ro g ra m  o f research  on h is ow n. T h e  m arin e  m an.m ill 
research  req u ired  by I b is  seel inn specifically  in c ludes research  in to  new 
m ethods o f  lo c a tin g  an d  c a tc h in g  yellow fin tu n a  hy p u rse  seine vessels 
w ithout Ihe inc id en ta l tak e  o f  m arin e  m am m als. R esearch  in v o lv in g  
a g g re g a tin g  devices is now b e in g  u n d e rtak en  and  th e  p u rp o se  o f  th is  
am en d m en t, am o n g  o th e r  th in g s , is to  en co u rag e  th e  co n tin u a tio n  o f  
that, research . T h e  Inna  in d u s try  is p resen tly  engaged  in such research , 
an d  the am endm ent, to  section  1 1 0 (a ) w ould  exp ressly  m nko-it possib le
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fo r  th e  g o v e rn m en t to  p a r tic ip a te  in , o r  su p p o r t,  t h a t  re search  as well 
as o th e r  p ro jec ts  to  d iscover b e tte r  techno logy  to  av o id  conflicts 
betw een m a rin e  m am m als  a n d  th e  fish in g  in d u s try .

section  o

S ec tio n  G o f I I .R . 4084 m akes techn ica l am en d m en ts  to  T itle  I I  o f 
tho  A c t w h ich  estab lish es , u n d  specifies tlie  fu n c tio n s  o f , th e  M arin e  
M am m al C om m ission. S p ec ifica lly , section G rep ea ls  th e  req u irem en t 
th a t  th e  C om m ission  su b m it a  copy  o f an y  re p o r t  o r  recom m endation  
to  th e  S e e re ln ry  b efo re  p u b lica tio n  a n d  clarifies th a t  tlie  C om m ission, 
in  c a r ry in g  on its  re sp o n sib ilitie s  ; ld c r  th e  A c t m ay  m ak e  g ra n ts  to  
persons.

BECTrON 7

S ection  7 o f  I I .R . 1084 .unends the  A c t to  au th o riz e  $8,000,000 fo r  
fiscal y e a r  1083 und  $8,800,000 fo r  fiscal y e a r  1984 fo r  th e  D e p a r tm e n t 
o f  C om m erce. S ection  7 f u r th e r  am ends th e  A c t to  a u th o rize , fo r  tho  
D e p a rtm e n t o f  th e  In te r io r ,  $1,700,000 fo r  fiscal y e a r  1983 a n d  $2,- 
000,000 fo r fiscal y e a r  1984. F in a lly ,  sec tion  7 a u th o riz e s  th e  a p p ro ­
p r ia tio n  o f  $1,000,000 in fiscal y e a r  1983 a n d  $1,100,000 in  fiscal y e a r 
1981 fo r  th e  M a rin e  M am m al C om m ission to  c a r ry  o u t  i ts  resp o n si­
b ilitie s  u n d e r tlie A c t.

T h e  C om m ittee  decided  to  e lim in a te  th e  d iv ision  o f  a u th o riz a tio n s  
o f  a p p ro p r ia tio n s  fo r  research  a n d  a u th o r iz a tio n s  fo r  ot h e r  pu rposes, 
F o r  hurcuur.ra tic  reasons p e c u lia r  to  th e ir  ow n in s titu tio n s , th e  D e­
p a rtm e n ts  o f  C om m erce an d  th e  In te r io r  in te rp re te d  these  p ro v is io n s 
d iffe ren tly . T h e  C om m ittee  in ten d s  th a t  tlio agencies co n tin u e  to  c a rry  
on ac tive  research  p ro g ra m s a t  a p p ro x im a te ly  tho sam e level as  th e ir  
c u rre n t p ro g ra m s. T h e  C o m m ittee  a lso  no tes th a t  re tu rn  o f  m an ag e­
m en t o f  a species o f  m arin e  m am m als to  u s ta te  shou ld  n o t o rc rlu d o  
F e d e ra l research  on th a t  species. A lm o st a ll m a rin e  m am m als spend  
so m e .p o rtio n s  o f  th e ir  life  cycle in F e d e ra l w aters . T h e ir  ro le  in  the  
m arin e  cc ^system  a n d  th e ir  aesth e tic  a n d  econom ic values a re  fac to rs  
w hich make, th em  a p p ro p r ia te  sub jec ts  fo r  research  on th e  F e d e ra l 
level. T h e  C om m ittee  also  no tes  th a t ,  because th e  F e d e ra l G o v e rn ­
m en t m ay he culled up o n  to  resum e m anagem ent, at. an y  lim e, F ed e ra l 
research , in  co o p era tio n  w ith  s ta te  u g .n e ies , shou ld  con tinue .C08T OK THE L eo I SCAT! ON

r n th e  e v en t tlmt- th is  leg is la tio n  is enac ted  in to  law , th e  C o m m it­
tee e s tim a tes  Die cost to  th e  F e d e ra l G o v ern m en t to  he. no t in  excess 
o f  $10,7GO,(liltI in fiscal y e a r  I9H3 mid $11,91)0,1)111) in lineal y e a r  1981,I n i 'o a tio n a iiy  Tm paut  S t a t em e n  t

P u rs u a n t  to  c lause 2 (1 )  ( I )  o f  R u le  "XT o f  th e  R u les  o f  th e  ITouso 
o f  K epresen ta lives , th e  C o m m ittee  e s tim a tes  th a t  th e  enactm ent. o f 
II.R . 4084 w ould  have no s ig n ifican t in f la tio n a ry  im p a rl on th e  p rices 
nnd s t in  th e  n a tio n a l econom y.
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C oiiruA N C E W i t h  C la u s e  2 (1 )  (3 ) of  R o l e  X I

W ith  re sp ec t to  th o  req u irem en ts  o f  clnuse 2 (1 )  (3 )  o f  R u le  X I  o f 
(ho R u les o f  tho  H o u se  o f  R e p re se n ta tiv e s :

(A )  A  d a y  o f  h e a r in g  w as held  on th e  leg is la tio n  on J u ly  13,1981, 
by  tho  S u b co m m ittee  on F ish e rie s  nnd  W ild life  C o n se rv a tio n  a n d  th e  
E n v iro n m e n t. O v e rs ig h t h e a r in g s  a re  p lan n ed  in  th e  n ex t C ongress.

( I I )  T h o  req u irem en ts  o f  S ec tion  3 0 8 (a )  o f  th e  C ongressiona l B u d g ­
et A ct o f  1974 a re  n o t a p p licab le  to  th is  leg isla tion .

(C ) T h e  C o p im iltce  on G o v ern m en t O p era t ions h n s se n t no  re p o r t  to  
tho  C o m m ittee  on M erch an t M arin e  a n d  F ish e rie s  p u rs u a n t  to  c lause 
2 ( b ) ( 2 )  o f  R u le  X .

(D ) A  le t te r  w as received from  th e  D ire c to r  o f  th e  C o n gressiona l 
B udget Otlice, p u rs u a n t  to  S ec tion  403 o f  th e  C o n gressiona l B u d g e t 
A c t o f  1974 in  re fe ren ce  to  IL R . 4084 a n d  follow s h e re w ith :

U.S. Congress, C on gressio n al B u dget O f f ic e , 
W a s h i n g t o n ,  D . C .  S e p t e m b e r  1 0 , 1 9 8 1 .

H o n . W alter G. J onhs,
C h a i r m a n ^  C o m m i t t e e  o n  M e r e / u n i t  M u r i n e  a n d  F i s h e r i e s , H o u s e  o f  

1 1 e  p r e s e n t  a  H e r n ,  T o n y w o r t h  H o u s e .  O f f i c e  11 l i d d i n g , W a s h i n g t o n ,
D . C .

D ear M h. C h a ir m a n : P u rs u a n t  to  S ec tion  403 o f  (he C o n g ressiona l 
B u d g et A c t o f  1974, tho  C ongressional B u d g e t Office h as  p re p a re d  the 
a tta ch ed  cost estim a te  fo r  H .R . 4081, a  bill *«> im prove th e  o p e ra tio n  o f  
tho M arin e  M am m al P ro te c tio n  A c t o f  l i t , : ',  an d  f o r  o th e r  purposes.

S h o u ld  tho  C om m ittee  so desire , we w ould lie p leased  to  p ro v id e  f u r ­
th e r  d e ta ils  on th is  es tim ate .

S in ce re ly ,
A l ic e  M . R iv l in ,  D i r e c t o r .

CoNOIIKSSIONAL BoDGET OFFICE— COST ESTIMATE

1. B ill n u m b e r :T I .R . 4084.
2. B ill t i t l e :  A  b ill to  im prove  th e  o p e ra tio n  o f  th o  M arin e  M am ­

m al P ro te c tio n  A c t o f  1972, a n d  fo r o th e r  purposes.
3. B ill s ta tu s :  A s o rd e red  re p o rte d  by  lira IIo u so  C o m m ittee  on 

M e rc h a n t M a rin e  a n d  F is h '1' les, J u ly  31,1981.
4. B ill p u rp o se  T h is  b ill contains num ero u s tech n ica l an d  o th e r  

am en d m en ts  to  th e  M arin e  M am m al P ro te c tio n  A c t o f  1972 (M M P A ) 
to  im p ro v e  th e  a d m in is tra tio n  o f  th a t  act. T h o  b ill p ro v id es  to ta l 
a u th o riz a tio n s  o f  $10.8 m illio n  in 1983 and  $ '1 .9  m illio n  in  1984 to  
th e  D e p a r tm e n ts  o f  C om m erce and  th e  In te l  o r  an d  to  th e  M arino  
M am m al C om m ission  fo r  c a r ry in g  o u t  the  p ro v is io n s  o f  th e  M M P A . 
T h o  M arine. M am m al C om m ission p ro v id es  overv iew  and  review  
func tions an d  m akes recom m endations to  Ihe S e c re ta r ie s  o f  C om ­
m erce, In te r io r , an d  S ta te  w ith  re g a rd  to  m arin e  m am m al co n se rv a ­
tio n . T h e  D e p a r tm e n ts  o f  C om m erce and  In te r io r  c o n d u c t research , 
p ro v id e  g ra n ts  to  S la te s , in s titu tio n s , and  in d iv id u a ls , p resc rib e  
illa tions, an d  issue p e rm its  a u th o r iz in g  th e  talcing o r  im p o r tir  ■■ ’ 
m arin e  m am m als.

5. C o st e s tim a te :
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Fiscal year:Authorization level: JfWHon*1982 _________ ________________________________________________________ _________1083 _______________________________ _____________________________________$10.81084 _____________________________________  11.01085 ______1080 ______Estimated outlays: Fiscal year:1082 ____________________________________________________________________________1083 _____________________________________________________________________ 0.31085 1 .71080  ___________________________
Tlio costs of! th is  b ill fa ll w ith in  b u d g e t su b fu n c tio n  306.
6. B asis o f  e s t im a te : T h o  a u th o r iz a tio n  levels a re  tho se  s ta te d  in  th o  

b ill. I t  is assum ed  th a t  th e  fu ll am o u n ts  a u th o riz e d  w ill be a p p ro ­
p r ia te d  p r io r  to  tho  b e g in n in g  o f  each  fiscal y e a r . O u tla y  estim o tes 
a re  bused on in fo rm a tio n  p ro v id e d  by  th e  D e p a r tm e n t o f  C om m erce 
a n d  h is to r ic a l sp e n d in g  p a tte rn s .

7. E s tim a te  c o m p a riso n : N one.
8.1 T ovious C B O  cat im a to : Nono.
9. E s tim a te  p re p a re d  b y : A n n e  E . HoiTm n .
10. E s tim a te  a p p ro v e d  b y :

C. G . N ijckols 
( F o r J a m e s  L . B lu m , A ss is ta n t D ire c to r  fo r  B u d g e t A n a ly s is ) .A o e n c y  C o m m e n t s

T h o  C o m m ittee  req u ested , b u t  d id  <ot receive, a n y  official s ta te m e n t 
o f  agency  p o s itio n  on  th e  leg is la tio n . R ep re se n ta tiv e s  o f  (ho  D e p a r t­
m e n ts  o f  C om m erce, In te r io r  a n d  th o  M arin o  M am m al C om m ission  
wore g e n e ra lly  su p p o rtiv e  o f  th o  g o a ls  o f  th o  leg is la tio n  a t  h e a r in g s  
h e ld  befo re  th e  com m ittee.C h a n g e s  in  E x is t in g  L aw  M ade u y  t h e  B il l , ah R eported

In  co m pliance  w ith  c lause 3 o f  ru le  X I IT  o f  tlie  R u le s  o f  th e  IIouso  
o f  R ep resen ta tiv e s , chan g es in  e x is tin g  law  m ade by th o  b ill, as re ­
p o rte d , a re  show n us follow s (e x is tin g  law  p ro p o sed  lo  lie o m itted  is 
enclosed in b lack  b rack e ts , new  m a tte r  is p r in te d  in  ita lic , e x is tin g  law  
in  w hich  n o  ch an g e  is  p roposed  is show n in r o m a n ) :

M A R IN E  M A M M A L  P R O T E C T IO N  A C T  
(16 U .S .C . 1 3 0 1 -2 ,1371-2 , 1375, 1379-80, 14(12, 1406)

§ 1361. C o n g re s s io n a l  F in d in g s  a n d  D e c la ra t io n  o f  P o lic y . •
T h e  C o n g ress  finds th a t—

* * * • • •

s o )  m a rin e  m am m als hnvo  p roven  them selves to  bo resources o f  
great, in te rn a tio n a l s ign ificance, e s th e tic  an d  rec rea tio n a l as w ell as 
econom ic, an d  i t  is th e  souse o f  tho  C ongress th a t I bey sh o u ld  be
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protected nnd encouraged to  develop to  tlio g reatest ex ten t feasible 
conim ciisuriu ' w ith  sound policies o f resource m anagem ent and  th a t  
the  p rim ary  objective o f th e ir m anagem ent should be to  m ain tain  the 
hea lth  and  stab ility  o f tho m erino ecosystem. W henever consistent 
w ith  th is  p rim ary  objective, i t  should be the goal to  obtain  an optim um  
sustainable popu lation  keeping in m ind the [o p tim u m ] ca rry in g  capa­
city  o f tho hab ita t,
§1362. D e f in it io n s .

F o r  tho purposes o f th is  chap te r—
[ ( 1 )  T ho term  “depletion” o r “ depleted” m eans any  case in w hich 

the  S ecretary , a f te r  consultation w ith  the  M arine M am m al Com m is­
sion and th e  Com m ittee of Scientific A dvisors on M arino M am m als 
established u nder subchnpter I I  o f  th is chap ter, determ ines tlm t the 
num ber o f ind iv iduals  w ith in  a species o r  population slock—

[ (  A ) has declined to  a significant degree over a  period o f y ea rs ; 
[(11) has otherw ise declined and th a t  if  such decline continues, 

o r  is likely to  resume, such species would be subject to the  p rov i­
sions o f  tho E ndangered  Species A ct o f 1973; or 

[ ( C )  is below the. optim um  ca rry in g  capacity  fo r tho species 
o r stock w ith in  its environm ent.

{1) The term “depletion" or “depleted” means any case in which— 
( / l )  the Secretory, after consultation with the Marine Mam­

mal Commission and the Committee of Scientific Advisors on 
Marine Mammals established under title I I  of this Act, deter­
mines that c species or pojndalion stock is below its optimum 
sustainable population;

(B) a State, to which authority foi' the conservation and man­
agement of a species or no/mlution stock is tmnsferred under 
section 10!), determines that such species or stock is below its 
optimum sustainable population; or

(C) a species or pojndalion stock is listed as an endangered 
species or a threatened species under the h'ndangered Species Act 
of 1073.

(2) The. term s “conservation” and “m anagem ent” m eans the col­
lection and app lica tion  o f biological in form ation  for the purposes of 
increasing and  m ain ta in in g  the num ber o f anim als w ith in  species and 
populat ions o f m arine m am m als a t  [ th e  optim um  ca rry in g  capacity  
of th e ir h a b ita t]  their optimum sustainable population,  Such term s 
include the en tire  scoye o r ac tiv ities that, constitu te a m odern scientific 
resource p rog ram , inc.''..ding, hu t not, lim ited to, research, census, law 
enforcem ent, and hubitu t acquisition and im provem ent. Also included 
w ith in  these term s, when and where, ap p ro p ria te , is the periodic or 
to tal protection o f species o r  populations as well ns regulated taking. 

* * * * * * •
[(H ) T h e  term  “optim um  ca rry in g  capacity” means the. ab ility  of 

a given habitat, to su p p o rt the optim um  sustainable population  o f a 
species o r populat ion stock in a healthy  s la te  w ithou t d im inish ing  the 
an ility  o f tint h ab ita t to  continue Unit function .]

[('•>)J('*0 T h e  term  “optim um  sustainable popu lation” means, with 
respect lo any population sloelc, the  num ber of an im als which will re­
su lt in the m axim um  productiv ity  of Ihe population o r  the species,
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keeping in m ind the [o p tim u m ] ca rry in g  capacity  o f the h ab ita t and 
the health  o f the ecosystem o f w hich they  form  a constituent element,

[ ( 1 0 )3  i'f ) T he te rm  “ person” includes (A ) any p riv a te  person or 
en tity , and  (R ) any officer, employee, agent, departm ent, o r  in s tru ­
m entality  o f the F ederal G overnm ent, o f any  S ta te  o r political sub­
division thereof, o r o f any  foreign  governm ent.

[ ( 1 1 )3  (70) T lio term  “ population  stock” o r “stock” m eans a  group 
of m arine m am m als o f the  sam e species o r  sm aller tax a  in a common 
spatia l arrangem ent, th a t  in terbreed  when m ature.

[ ( 1 2 ) ]  (11) T h e  term  “S ecre tary ” means—
(A ) tlio S ecretary  o f the departm en t in  w hich the  N ational 

Oceanic and  A tm ospheric A dm in istra tion  is operating , as to  all 
responsibility , au th o rity , fu .rd ing, and duties u nder tin s ch ap te r 
w ith respect to  m em bers o f t  ic order Cetacea and members, o ther 
th an  walruses, o f the o rd e r P inn iped ia , nnd

(R ) tho S ecretary  o f the in te r io r  as to  all responsibility , au ­
tho rity , funding , and d u ties under th is  chap te r w ith  respect to all 
o ther m urk i m am m als covered by th is  chapter.

,[ (1 '1 )3  (IV) T h e  term  “ tak e” m eans to harass, hun t, cap ture, or 
k ill, or attempt, to  harass, h u n t, cupturc, o r k ill any m arine m am m al.

[ ( 1 4 ) ] ( i .7 )  [T h e  term  “U n ited  S ta te s” includes the  several S ta tes, 
the D istric t of Colum bia, th e  C om m onw ealth o f P u erto  Rico, tlio 
Canal Zone, the possessions o f th e  U nited  S ta tes, and the T ru s t T e r r i­
to ry  of the Pacific Is lan d s .]  The 1 "»i uUnited States' ’ includes the 
scvc-'ul States, the District of Coin a, the Common wealth of Puerto 
Met,  the Virgin Islands of the United States, American Samoa, 
Guam, and the Northern Mariana Islands.

[ ( 1 5 ) ] ( A 0  T h e  term  “ w aters u n d er tho ju risd ic tion  of the U nited  
S ta tes” means—

(A ) the te rr ito r ia l sea o f the  U n ited  S tates, and
(II) the w aters included w ith in  a  zono, contiguous to tho te r r i­

torial sea of the  U nited  S ta tes, o f w hich tho inner boundary  is a 
line coterm inous w ith  tho seaw ard boundary  o f each eoustal S ta te , 
and the ou ter boundary  is a line draw n in such a m anner th a t cucli 
point, on it is 200 nau tica l m iles from  tho bnsoline from  which tho 
te rr ito ria l sea is m easured.

§ 1371. M o ra to r iu m  on  T a k in g  a n d  I m p o r t in g  M a r in e  M a m m a ls  
a n d  M a r in e  M a m m a l P r o d u c ts .

( a )  Im p o s i t io n ;  E x c e p tio n s .
T here shall he a m oratorium  on tho tnk ing  and im portation  of m a­

rine mammal products, com m encing on the. effective date o f th is  Act, 
d u rin g  which lim e no p erm it m ay he issued for the tak in g  of any m a­
rine, m am m als and no m arine m am m al or m arine mammal p roduct 
m ay lie im ported into the U nited  S lides except in th e  fo llow ingciihch:

(1) P erm its  m ay lie issued by th e  S ecretary  fo r tak in g  and  im ­
portation  for purposes o f scientific research and for public  d is­
play if  —

(A ) tlio tak in g  proposed in tho application  fo r any  such 
permit., o r

( R) the im portation  proposed to bo made, 
is first, reviewed by the M arino M am m al f!nmmission nml the 
C om m ittee  o f  Si ient.illc A dvitio rnou  M urine  M am m illa entiihlished
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u n d e r su b c h a p tc r  I I  o f  th is  ch u p te r. T h e  C om m ission a n d  C om ­
m ittee  sh a ll recom m end an y  p roposed  ta k in g  o r  im p o r ta tio n  w hich  
is con sis ten t w ith  th e  p u rp o ses  a n d  polic ies o f  section 1361'o f  
th is  title . T h o  S e c re ta ry  sh a ll, i f  be  g ra n ts  a p p ro v a l f o r  im p o r­
ta tio n , issue to  th e  im p o rte r  concerned a  certifica te  to  th a t  effect 
w hich  sh a ll lie in  such fo rm  ns the  S e c re ta ry  o f  th e  T re a su ry  p re ­
scribes an d  such  im p o rta tio n  m ay l>c m ade u p o n  p re se n ta tio n  o f  
th e  certifica te  to  th e  custom s officer concerned.

[ ( 2 )  D u r in g  th e  tw e n ty -fo u r  c a le n d a r m o n th s  in it ia lly  fo llo w ­
in g  O ctpbcr 21, 1972, tho  ta k in g  o f  m arin e  m am m als in c id en ta l 
to  tho  course o f  com m ercial f ish ing  o p e ra tio n s  sh a ll be p e rm itte d , 
a n d  sh a ll n o t bo su b jec t to  th e  p ro v isions o f  sections 1373 a n d  1374 
o f  th is  t i t le :  P r o v i d e d , T h a t  such ta l in g  co n fo rm 1' to  such  con­
d itio n s  a n d  re g u la tio n s  os th e  S e c re ta ry  is  a u th o riz e d  an d  d i ­
rected  to  im pose p u rs u a n t  to  section  1381 o f  th is  t i t le  to  in su re  
that, those techniques nnd  e q u ip m en t nro used w hich  w ill p roduco  
th e  lea s t p rac ticab le  h a z a rd  to  m a rin e  m am m als in  such com m er­
cial f ish ing  oi>crations. S u b seq u en t to  such  tw e n ty -fo u r  m on ths, 
m arin e  m am m als m ay  bo ta k e n  in c id en ta lly  in  th e  course  o f  com ­
m ercial fish ing  o p era tio n s  nnd  p e rm its  m a y  lie issued th e re o f 
p u rs u a n t to  section 1374 o f  th is  ti t le , su b jec t to  re g u la tio n s  p re ­
scribed  by th e  S ec re tu ry  in  accordance  w ith  sec tion  1373 o f  th is  
title . I n  an y  ev en t i t  sh a ll bo th e  im m ed ia te  goal th a t  th e  in c i­
d en ta l k ill o r  in c id en ta l serious in ju ry  o f  m arin e  m am m als  p e r ­
m itted  in  the  course o f  com m ercial f ish in g  o p e ra tio n s  be reduced  
to  in sig n ifican t levels a p p ro a c h in g  a  zero m o rta lity  an d  serious 
in ju ry  ra te . T h e  S ec re ta ry  sh a ll request th e  C om m ittee  on S ci­
en tific  A d v iso rs  on M arino  M am m als to  p re p a re  fo r  p u b lic  d is ­
sem in a tio n  d e ta iled  e stim a tes  o f  the  num bers o f  m nm m uls k illed  
o r  se riously  in ju re d  u n d e r  e x is tin g  com m ercial f ish ing  techno logy  
an d  u n d e r  th e  techno logy  w hich  sh a ll lie req u ired  subsequen t to  
such  tw cn ty -fo u r-m o n tli p e r io d .]

( 2 )  M a r i n e  m a m m a l s  m a y  b e  t a k e n  i n c i d e n t a l l y  i n  t h e  c o u r s e  

o f  c o m m e r c i a l  f i s h i n g  o p e r a t i o n s  f r iu l  p e r m i t s  m a y  b e  i s s u e d  t h e r e -  

f o r  u n d e r  s e c t i o n  104 s u b j e c t  *  r e g u l a t i o n s  p r e s c r i b e d  b y  t h e  

S e c r e t a r y  i n  a c c o r d a n c e  w i t h  s e c t i o n  1 0 3 .  I n  a n y  e v e n t  i t  s h a l l  b e  

t h e  i m m e d i a t e  g o a l  t h a t  t h e  i n c i d e n t a l  k i l l  o r  i n c i d e n t a l  s e r i o u s  

i n  j u r y  o f  m a r i n e  m a m m a l s  p e r m i t t e d  i n  t h e  c o u r s e  o f  c o m m e r c i a l  

f i s h i n g  o j j e r a l i o n s  b e  r e d u c e d  t o  i n s i g n i f i c a n t  l e v e l s  a p p r o a c h i n g  a  

z e r o  m o r t a l i t y  a n d  s e r i o u s  i n j u r y  r a t e ;  p r o v i d e d  t h a t  t h i s  g o a l  

s h a l l  b e  s a t i s f i e d  i n  t h e . c a s e  o f  t h e  i n c i d e n t a l  t a k i n g  o f  m a r i n e ,  

m a m m a l s  i n  t h e  c o u r s e  o f  p u r s e  s e i n e  f s h i n y  f o r  y e ) l o w f i n  t u n a  

b y  a  c o n t i n u a t i o n  o f  t h e  a p p l i c a t i o n  o f  t h e  b e s t  m a r i n e ,  m a m m a l  

s a f e t y  t e c h n i q u e s  a n d  e q u i p m e n t  t h a t  a r e  e c o n o m i c a l l y  a n d  t e c h ­

n o l o g i c a l l y  p r a c t i c a b l e .  T h e  S e c re ta ry  o f tho  T re a s u ry  sha ll ban  
tin1 im p o rta tio n  o f  com m ercial fish o r  p ro d u c ts  from  fish w hich 
have been c a u g h t w ith  com m ercial fish ing  techno logy  w hich  re­
su lts  in th e  inc id en ta l k ill o r  in c id en ta l sorious in ju ry  o f ocean 
m am m als in excess o f  U n ite d  Sl a tes  s ta n d a rd s . T h e  S e c re ta ry  shall 
in s is t on reasonab le  p ro o f  from  th e  g o v ern m en t o f  an y  n a tio n  from  
w hich  fish o r  fish p ro d u c ts  w ill ho e x p o rted  to  tho  U n ite d  S ta te s  
o f  th e  effects on ocean m am m als o f  th e  com m ercial fish ing  tcch-
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n o togy  in  use f o r  su ch  fish  o r  fish  p ro d u c ts  e x p o rted  fro m  su ch
.nation to  th e  U niteiil S ta te s .

(3 ) (A )  T h e  S e c re ta ry , on tlio basis  o f  th e  b est sc ien tific  e v i­
dence  av a ila b le  ar.d  in  co n su lta tio n  w ith  th o  M arin e  M am m al 
C om m ission , is  a u th o riz e d  a n d  d ire c te d , f ro m  tim e  to  tim e , h a v ­
in g  d u e  re g a rd  to  th o  d is tr ib u tio n , ab u n d an ce , b re e d in g  h a b its , 
a n d  tim es  a n d  lines o f  m ig ra to ry  m ovem ents o f  su ch  m a rin e  
m am m als, to  determ ine! w h en , to  w h a t e x te n t, i f  a t  a ll , a n d  b y  
w h a t m eans, i t  is co m p a tib le  w ith  th is  c h a p te r  to  w aivo th e  re ­
q u irem en ts  o f  th is  section  so as to  a llow  ta k in g , o r  im p o r tin g  o f  
a n y  m a rin e  m am m al, o r  a n y  m arin e  m am in tu  p ro d u c t, an d  to  
a d o p t su ita b le  reg u la tio n s , issuo p e rm its , a n d  m ak e  d e te rm in a ­
tio n s in  accordance  w ith  sec tions 1372, 1373, 137s, a n d  1381 o f  
th is  t i t le  p e rm ittin g  a n d  g o v e rn in g  such  ta k in g  a n d  im p o rtin g , in  
acco rd an ce  w ith  such  d e te rm in a tio n s : P r o v i d e d ’, h o w e v e r , T lm t 
th e  S e c re ta ry , in  m ulcing su ch  d e te rm in a tio n s  m u s t bo assu red  
th a t  th e  ta k in g  o f  su ch  m a rin e  m am m al is  in  accord  w ith  so und  
p rin c ip le s  o f  resou rce  p ro tec tio n  an d  con serv a tio n  a s  p ro v id e d  in  
th e  p u rp o ses  a n d  policies o f  th is  c h a p te r :  P r o v i d e d  f u r t h e r , h o w ­

e v e r , T lm t. no  m a rin e  iim m m ul o r  no  m a r i Sic mil!! m ia l p ro d u c t 
m ay  bo im p o rted  in to  th e  U n ite d  S tu / i  un less th o  S e c re ta ry  
certifies th a t  th e  p ro g ra m  fo r  ta k in g  m a rin e  m am m als  in  th e  
co u n try  o f  o rig in  is co n sis ten t w ith  th e  p ro v is io n s  nnd policies o f  
th is  c h a p te r . P ro d u c ts  o f  n a tio n s  n o t  so  certified  m ay  n o t bo 
im p o rted  in to  th e  U n ite d  S ta te s  f o r  a n y  p u rp o se , in c lu d in g  
p rocessing  fo r  e x p o rta tio n . (B )  E x c e p t fo r  scien tific  research  
p u rp o ses  as p ro v id ed  fo r  in  p a ra g ra p h  (1 )  o f  th is  subsection , d u r ­
in g  th e  m o ra to riu m  n o  p e rm it m ay  he issued for th e  ta k in g  o f  an y  
nm rino  iiiain iual w hich [ isc la s s if ie d  us lie long iiig  to  an  en d an g ered  
sp c - 'c s  o r  th re a te n e d  species p u rs u a n t  to  th e  E n d a n g e re d  Species 
A c t o f  1973 o r ]  1ms been d es ig n a ted  h y  th e  S e c re ta ry  as dep le ted , 
an d  no  im p o rta tio n  m ay  be m ade o f  an y  su ch  m am m al.

( I )  ( A )  D u r i n g  a n y  p e r i o d  o f  6  c o n s e c u t i v e ,  y e a r s , t h e , S e c r e t a r y  

s h a l l  a l l o w  t h e  i n c i d e i x t a l , b u t  n o t  t h e  i n t e n t i o n a l , t a k i n g ,  b y  c i t i -  

z z u s  o f  t h e . U n i t e d  S t a l e s  w h i l e  e n g a g i n g  i n  c o m m e r c i a l  f i s h i n g  

o p e r a t i o n s , o f  s m a l l  n u m b e r s  o f  m a r i n e  m a m m a l s  o f  a  s p e c i e s  o r  

p o p u l a t i o n  s t o c k  t h a t  i s  n o t .  d e p l e t e d  i f  t h e  S e c r e t a r y ,  a f t e r  n o t i c e

a n d  o q i p o r t u n i t y  f o r  p u b l i c  c o m m e n t —
( i )  f i n d s  t h a t  t h e . t o t a l  o f  s u c h  t a k i n g  d u r i n g  s u c h  l i - y c a r  

p e r i o d  w i l l  h a v e  a  n e g l i g i b l e -  i m p a c t  o n  s u c h  s p e c i e s  o r  s t o c k ;

a n d -
( i i )  p r o v i d e s  g u i d e l i n e s  p e r t a i n i n g  t o  t h e . e s t a b l i s h m e n t  o f  

a  c o o p e r a t i v e  s y s t e m  a m o n g  t h e  f i s h e r m e n  i n v o l v e d  f o r  t h e

m o n i t o r i n g  o f  s u c h  t a k i n g .

( I I )  T h e ,  S e c r e t a r y  s h a l l  w i t h d r a w , o r  s u s p e n d  f o r  a  t i m e  c e r ­

t a i n ,  t h e  p e r m i s s i o n  t o  t a k e  m a r i n e  m a m m a l s  u n d e r  s u b p a r a g r a p h

( A )  i f  t h e . S e c r e t a r y  f i n d s ,  a f t e r  n o t i c e  a n d  o p p o r t u n i t y  f o r  p u b l i o

c o m m e n t ,  t h a t —
( i )  t h e . t a k i n g  a l l o w e d  u n d e r  s u b p a r a g r a p h  ( / I )  i s  h i v i n g

m o r e ,  t h m  a  n e g l i g i b l e  i m p a c t  o n  t h e  s p e c i e s  o r  s t o c k  c o n ­

c e r n e d ;  o r
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( i i )  t h e  - p o l i c i e s , p u r p o s e s  a n d  g o a l s  o f  t h i s  A c t  w o u l d  b e  

b e t t e r  s e r v e d  t h r o u g h  t h e  a p p l i c a t i o n  o f  t h i s  t it l e  ' w i t h o u t  

r e g a n l  t o  t h i s  s u b s e c t i o n .

S e c t i o n s  1 0 3  a n d  1 0 1  s h a l l  n o t  a p p l y  t o  t h e  t a k i n g  o f  m a r i n e  

m a m m a l s  u n d e r  t h e  a u t h o r i t y  o f  t h i s  - p a r a g r a p h .

(• ')  ( A )  U p o n  r e q u e s t  t h e r e f o r  b y  c i t i z e n s  o f  t h e  U n i t e d  S t a t e s  

w h o  e n g a g e  i n  a  s p e c i f i e d a c t i v i t y  ( o t h e r  t h a n  c o m m e r c i a l  f i s h i n g )  

w i t h i n  a  s p e c i f i e d  g e o g r a p h i c a l  r e g i o n ,  t h e  S e c r e t a r y  s h a l l  a l l o w ,  

d u r i n g  p e r i o d s  o f  n o t  m o r e  t h a n  f i v e  c o n s c c u l  j c  y e a » s  e a c h ,  t h e  

i n c i d e n t a l ,  b u t  n o t  i n t e n t i o n a l ,  t a k i n g  b y  c i t i z e n s  w h i l e  e n g a g i n g  

i n  t h a t  a c t i v i t y  w i t h i n  t h a t  r e g i o n  o f  s m a l l  m e m b e r s  o f  m a r i n e  

m a m m a l s  o f  a  s p e c i e s  o r  p o p u l a t i o n  s t o c k  t h a t  i s  n o t  d e p l e t e d  i f  

t h e  S e c r e t a r y ,  a f t e r  n o t i c e  ( i n  t h e  F e d e r a l  R e g i s t e r  a n d  i n  n e w s ­

p a p e r s  o f  g e n e r a l  c i r c u l a t i o n ,  a n d  t h r o  u g h  a p p r o p r i a t e  e l e c t r o n i c  

m e d i a ,  i n  t h e  c o a s t a l  a r e a s  t h a t  m a y  b e  a f f e c t e d  b y  s u c h  a c t i v i t y )  

a n d  o p p o r t u n i t y  f o r  p u b l i c  c o m m e n t —
( i )  f i n d s  t h a t  t h e  t o t a l  o f  s u c h  t a k i n g  d u r i n g  e a c h  5 - y e a r  

( o r  l e s s )  p e r i o d  c o n c e r n e d  w i l l  h a v e  a  n e g l i g i b l e  i m p a c t  o n  

s u c h  s p e c i e s  o r  s t o c k  a n d  i t s  h a b i t a t ,  a n d  o n  t h e  a v a i l a b i l i t y  

o f  s u c h  s p e c i e s  o r  s t o r k  f o r  t a k i n g  f o r  s u b s i s t e n c e  u s e s  p u r s u ­

a n t  t o  s u b s e c t i o n  ( b )  o r  s e c t i o n  / 0 3 ( f )  ;  a n d

( i i )  p r e s c r i b e s  r e g u l a t i o n s  s e t t i n g  f o r t h —
( / )  p e r m i s s i b l e  m e t h o d s  o f  t a k i n g  p u r s u a n t  t o  s u c h  

a c t i v i t y ,  a n d  o t h e r  m e a n s  o f  e f f e c t i n g  t h e  l e a s t  p r a c t i c a b l e ,  

a d v e r s e  i m p a c t  o n  s u c h  s p e c i e s  o r  s t o c k  a n d  i t s  h a b i t a t ,  

p a y i n g  - p a r t i c u l a r  a t t e n t i o n  t o  r o o k e r i e s ,  m a t i n g  g r o u n d s , 

a n d  a r e a s  o f  s i m i t a r  s i g n i f i c a n c e ;  a i u l

( I I  requ irem en ts p e r ta in in g  to  tlm  m o n ito r in g  and  
re p o r t in g  o f such  talcing.

(11) T h o  S ec re ta ry  slm ll w ith d ra w , o r  .suspend fo r a t im e  ce r­
ta in , ( e i th e r  on an  in d iv id u a l o r  c lass basis, as a p p ro p r ia te )  the  
perm ission  to  talco m a rin e  m am m als  u n d e r  su b p a ra g ra p h  (A ) 
pursuan t, to  a  specified a c tiv ity  w ith in  a  specified g eo g rap h ica l 
reg ion  if  th e  S e c re ta ry  finds, a f te r  notice an d  o p p o r tu n ity  fo r 
pub lic  com m ent (a s  requ ired  u n d e r su b p a ra g ra p h  (A )  unless
(C )  ( i)  a p p lie s ) , th a t—

(i)  the  reg u la tio n s preseriljod  u n d er su b p a ra g ra p h  (A ) 
re g a rd in g  m ethods o f  talcing, m o n ito rin g , o r  re jH irting  are  
no t b e in g  su b s ta n tia lly  com plied  w ith by  a person  e n g ag in g  
in Hiicih a c t iv i ty ; or

( i i)  (lie talcing allow ed u n d e r  su b p a ra g ra p h  (A )  p u rsu a n t 
(o one o r  m ore ac tiv itie s  w ith in  one o r  m ore  reg io n s  is h av in g , 
o r  m ay have, m ore th a n  a  neg lig ib le  im p ac t on th e  species or 
stock nonce ned.

( ( ')  ( i)  T h n  req u irem en t fo r no tice  and o p p o r tu n ity  fo r pub lic  
com m ent in su b p a ra g ra p h  ( I i )  sh a ll no t a p p ly  in th e  case o f  a 
suspension  o f  perm ission to  tak e  i f  tho  S ec re ta ry  d e te rm in es th a t  
an em ergency  ex is ts  w hich poses a s ig n ifican t risk  to  tho  well 
b e in g  o f  th e  species o r  stock  concerned.

( i i )  S ec tions lO.'l and  101 sh a ll no t a p p ly  to  tho ta k in g  o f  m u­
rin e  iiiam uiuls u n d e r .th e  a u th o r i ty  o f  th is  p a ra g ra p h .
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(b )  E x e m p tio n s  f o r  A la s k a n  n a tiv e s .
D  'he. p ro v is io n s o f  th is  c h a p te r  sh a ll n o t a p p ly  w ith  respect to  

the  ta k in g  o f  an y  m arin e  m am m al by a n y  In d ia n , A le u t, o r  E J d m o  
w ho dw ells on th e  coast o f  th e  N o rth  P ac ific  Oceun o r  th e  A rc tic  
O cean  i f  su ch  ta k in g —]

E x c e p t  a s  p r o v i d e d  i n  s e c t i o n  1 0 9 ,  t h e  p r o v i s i o n s  o f  t h i s  A c t  s h a l l  

n o t  a p p ly  w i t h  r e s p e c t  t o  t h e  t a k i n g  o f  a n y  m a r i n e  m o m  m a t  b y  a n y  

I n d i a n ,  A l e u t ,  o r  E s k i m o  w h o  r e s i d e s  i n  A l a s k a  a n d  m h o  d w e l l s  o n  

t h e  c o a s t  o f  t h e  N o r t h  P a c i f i c  O c e a n  o r  t h e  A r c t i c  O c e a n  i f  s u c h  

t a k i n g —
[ ( 1 )  is fo - subsistence  puiqioses b y  A la sk a n  n a tiv es  w ho reside 

in A lask a , o r ]
( / )  i s  f o r  s u b s i s t e n c e  p u r p o s e s ;  o r  

* * * * * * *

§ 1072. P ro h ib i t io n s .

( a )  T a k in g .
E x c e p t ns p ro v id ed  in sec tions 1 0 7 1 ,1 3 7 0 ,1 3 7 4 ,1 3 7 0 , 1081, an d  1080 

o f  th is  title , i t  is u n la w fu l—
(1) fo r  an y  person  su b jec t to  th o  ju r isd ic tio n  o f  tlio  U n ite d  

S ta le s  o r  an y  vessel o r  o th e r  conveyance su b jec t to  (lie. ju r is d ic ­
tion  o f  th e  U n ited  S ta te s  to  tak e  an y  m a rin e  m am m al on tlio 
h ig h  sens;

(2 ) ex c e p t us ex p ressly  p ro v id ed  fo r  by an  in te rn a tio n a l t re a ty , 
co n v en tion , o r  ag reem en t to  w hich  th e  tT nitcd  S ta te s  is  a  p a r ty  
an d  w h ich  w as en te red  in to  b e fo re  th e  effective d a te  o f  th is  sub- 
c h a p te r  o r  by a n y  s ta tu te  im p lem en tin g  a n y  such  t re a ty , conven­
tio n , o r  ag reem en t—

( A /  fo r an y  person  o r  vessel o r  o th e r  conveyance to  ta k e  
a n y  m arine, nium tnnl in  w a te rs  o r  on lan d s  u n d e r  th e  ju r i s ­
d ic tio n  o f  tho  U n ite d  S ta te s ;  o r

(Tl) fo r an y  person  to  use a n y  p e r t ,  lu irb o r, o r  o th e r  p lace  
u n d e r  th e  ju r isd ic tio n  o f  th e  U n ite d  S ta te s  fo r  a n y  p u rp o se  
in  a n y  w ay  connected  w ith  th o  fa k in g  o r  im p o rta tio n  o f  
m arin e  m am m als o r  m a rin e  m am m al p ro d u c ts ;  and

[ ( 0 )  fo r  an y  person , w ith  resp ec t to  an y  m arin e  m am m al tak en  
in v io la tio n  o f  th is  s iih eh ap tc r—

(A ) to  possess an y  such  m u m n ia ljo r
( I I )  fo t r a n s p o r t ,  sell, o r  o ffer fo r sa le  a n y  su rli m am m al 

o r  a n y  m arin e  m am m al p ro d u c t m ade from  a n y  su ch  m am ­
m a l; a n d ]

(.7) f o r  a n y  p e r s o n ,  - w i t h  r e s p e c t  t o  a n y  m a r i n e  m a m  n m l  t o k e n  

i n  v i o l a / i o n  o f  t h i s  t it l e , t o  p o s s e s s  t l m t  m a m m a l  o r  a n y  p r o d u c t  

f r o m  t h a t  m a m m a l ;

( I )  f o r  a n y  p e r s o n  t o  t r a n s p o r t , - p u r c h a s e ,  s e l l ,  o r  o f f e r  t o  j m r -  

e h a s e  o r  s e l l  a n y  n u r r ' n e  m a m m a l  o r  m a r i n e  m a m m a l  p r o d u c t ;  

a n d

C ( '0 ]  ( 5 )  fo r  an y  person  to  use, in a  com m ercia l fishery , an y  
m eans Or m eth o d s o f  fish ing  in co n tra v e n tio n  o f  an y  reg u la tio n #  
o r  lim ita tio n s , issued b y  (lie .Secre tary  fo r fliat. fishery  fo  ach ieve  
th e  p u rp o ses o f  th is  ch a p te r .



(b )  I m p o r ta t io n  o f  p r e g n a n t  o r  n u r s in g  m a m m a ls ;  d e p le te d  s p e ­
c ies  o r  s to c k ;  in h u m a n e  ta k in g .

E x c e p t p u rs u a n t  to  a  p e rm it fo r  sc ien tific  re sea rch  issued u n d e r  
section  1374(c) o f  th is  ti t le , i t  is u n law fu l to  im p o r t in to  tlie  U n ite d  
S ta te s  a n y  m a r in e  m am m al i f  such m am m al w as—

(1) p re g n a n t  a t  th e  tim e o f ta lc ing ;
(2 ) n u rs in g  a t  th e  tim e o f  talcing, o r  less th a n  e ig h t m o n th s  

o ld , w h ich ev er occurs la te r ;
(3 ) ta k e n  from  a  species o r  p o p u la tio n  stock  w h ich  th o  S ec­

re ta ry  has, hy  re g u la tio n  p u b lish ed  in  th o  F e d e ra l R e g is te r , 
d e s ig n a te d  as a  dep le ted  species ui stock  [ o r  w h ich  h as  been lis ted  
a s  an  cm .an g ered  species o r  th re a te n e d  species p u rs u a n t  to  th e  
E n d a n g e re d  S pecies A c t o f  1 9 7 3 ]; o r
* * * * * * *

( d )  N o n a p p l ic a b i l i ty  o f  p ro h ib itio n s .
S ubsec tions (b )  a n d  (c )  o f  th is  section  sh a ll n o t a p p ly —

. (1) in  th e  case o f  m a rin e  m am m als o r  m a rin e  m am m al p ro d ­
ucts, as  tho  case m ay  l>c, to  w hich  subsection  (b )  (3 ) o f  th is  section  
ap p lie s , to  such  item s im p o rted  in to  th e  U n ite d  S ta te s  b e fo re  th e  
d a te  on  w hich  th o  S e c re ta ry  pub lishes n o tice  in  th e  F e d e ra l R e g ­
is te r  o f  h is  p roposed  ru le m a k in g  w ith  re sp ec t to  th o  d es ig n a tio n  
o f  tho  species o r  stock  concerned us d ep le ted  £ o r e n d a n g e r e d ] ; o r  

* * * * * * *  

tj 1375. I 'c im lt ic s .
( a ) ( 7 )  A n y  perso n  w ho v io la tes a n y  p rov is io n  o f  th is  su b c h a p te r  

o r  o f  an y  p e rm it o r  reg u la tio n  issued th e re u n d e r  m ay lie assessed a  
civ il uen u lty  hy th e  S e c re ta ry  o f  n o t m ore  th a n  $10,000 fo r  each  such  
v io lation . N o p e n a lty  sh a ll he assessed unless such person  is g iven  
notice an d  o p p o r tu n ity  fo r  a h e a r in g  w ith  respect to  such  v io la tion . 
E ach  u n law fu l b ik in g  o r  im p o rta t ion sh a ll he a  se p a ra te  offense. A n y  
such  civil p e n a lty  m ay  bo rem itted  o r  m itig a te d  by  th e  S e c re ta ry  fo r  
g(K>d cause show n. U pon an y  fa ilu re  to  p ay  a  p en a lty  assessed u n d e r  
th is  sulw cction, th e  S e c re ta ry  m ay  req u est th e  A tto rn e y  G en era l to  
in s titu te  a  c iv il ac tio n  in a d is tr ic t  c o u r t o f  t ho U n ite d  S ta te s  f o r  an y  
dist ric t in w hich such  perso n  is fo und , resides, o r  tra n sa c ts  business to  
collect, tho  p e n a lty  a n d  such c o u r t sh a ll h av e  ju r isd ic tio n  to  h o u r a n d  
decide any  such  act ion,

( i i )  t n  a n y  c a s e  i n v o l y i n y  a n  a l l a y e d  u n l a w f u l  i m p o r t a t i o n  o f  a  

i n i n ' i n r  m a m m a l  o r  m u r i n e  m a m m a l  p r o d  a r t , i f  s u c h  i m p o r t a t i o n  i n  

m a d e  h y  a n .  i n t i  i v i d  a i d  f o r  It i n  o w n  p e r s o n a l  o r  f a i n i h /  u n e  ( w h i c h  d o c s  

n o t  i n / I  t i d e  i m p o r t  a t  i o n  a n  a n  a e c o m n u x / a t i o n  t o  a t  h e r n  o r  f o r  n ir t e  o r  

o f  h e r  c o m m e r c i a l  u n i  i) , t h e  S e c r e t a r y  m a y , i n  l i e u  o f  i n n t i t u t i n y  a  

y r o r e r d i n y  u n d e r  p a r a y r a p h  ( / ) ,  a l l o w  t h e  i n d i v i d u a l  t o  a b a n d o n  t h e  

m a m m a l  o r  p r o d u e t , u n d e r  p r o v e d  u r n s  t o  h e  p r e n a r i h e d  b y  t h e  S e a m -  

f u r y ,  t o  t h e  e n f o r c e m e n t  o f f ic e r  a t  t h e  p o r t  o f  e n t r y .

* * * * * * *  

f? 1379. F e d e ra l  c o o p e ra tio n  w ith  S ta te s .
£ (n )  S ta te  r e g u la t io n  o f  th e  tn k ln g  o f  m a r in e  m a m m a ls .

£ (1 )  E x c e p t as o th e rw ise  p ro v id ed  in th is  section, no  S ta le  m ay 
a d o p t an y  law  o r  re g u la tio n  re la tin g  to  tho  ta k in g  o f  m arin e  nmmniivls

w ith in  its  ju r isd ic tio n  o r  a t te m p t to  en fo rce  an y  S ta te  law  o r  re g u la tio n  
re la tin g  to  su ch  ta k in g .

[ ( 2 )  A n y  S ta te  m ay  a d o p t a n d  en fo rce  an y  law s o r  reg u la tio n s  
re la t in g  to  tho  p ro te c tio n  a n d  ta k in g , w ith in  its  ju r isd ic tio n , o f  an y  
species o r  p o p u la tio n  stock  o f  m a rin e  m am m als i f  th o  S e c re ta ry  d e te r ­
m ines, a f te r  rev iew  th e re o f , t h a t  such  law s a n d  re g u la tio n s  w ill bo 
co n sis ten t w ith  (A )  th o  re g u la tio n s  p ro m u lg a te d  u n d e r  sec tion  1373 
o f  th is  t i t le  w ith  re sp ec t to  such species o r  p o p u la tio n  stuck , a n d  ( I t )  
such  o th e r  p ro v is io n s  o f  th is  c h a p te r , a n d  an y  ru le  o r  re g u la tio n  p ro ­
m u lg a te d  p u rs u a n t  to  th is  su b c h a p tc r , w h ich  a p p ly  w ith  re sp ec t to  
such  species o r  p o p u la tio n  stock . I f  th e  S e c re ta ry  d e te rm in es  th a t  
an y  such S ta te  law s a n d  re g u la tio n s  a re  so co n sis ten t, th e  p ro v is io n s 
o f  th is  c h a p te r , ex cep t th is  sec tion  an d  sec tions 1371 (ex cep t to  th e  
e x te n t th a t  th e  S e c re ta ry  w aives the  a p p lic a tio n  o f  sec tion  1371 to  
p e rm it such  S ta te  law s a n d  re g u la tio n s  to  tak e  effect) a n d  1380 o ; th is  
title , an d  su b ch n p to r I I  o f  th is  c h a p te r , sha ll n o t a p p ly  w ith  re sp ec t 
to  tho  species o r  p o p u la tio n  stock  concerned w ith in  th e  ju risd ic tio n .

£ ( 3 )  N o tw ith s ta n d in g  th e  p reced in g  p ro v isions o f  th is  subsection  
nnd th o  p ro v is io n s o f  subsection  (c) o f  th is  section , th e  S e c re ta ry  
shall co n tinuously  m o n ito r  a n d  rev iew  th o  law s an d  re g u la tio n s  o f  an y  
S ta to  w hich  h as assum ed  rcspon.ui i lity  f o r  m arin e  m am m als  ns p ro ­
v ided  fo r  in p a ra g ra p h  (2 ) o f  th  .bsection. W h en ev e r th e  S e c re ta ry  
finds th a t  th e  law s an d  reg u la tio n ;' if  an y  such S ta te  a re  n o t in  sub ­
s ta n tia l  com pliance  w ith  e ith e r  p a ra g ra p h  (1 ) o r  ( 2 ) ,  o r  b o th , ho 
sha ll resum e resp o n sib ilitie s  u n d e r  th is  c h a p te r  fo r  th e  m a.'.ne  m am ­
m als concerned  w ith in  Ihe ju r isd ic tio n  o f  that, S la te , su p e rse d in g  such  
S ta te  law s an d  reg u la tio n s  to  tho  e x te n t w h ich , a f te r  not ice a n d  o p p o r­
tu n ity  fo r  h e a rin g , ho deem s necessary .

[ ( 4 )  N o th in g  in th is  c h a p te r  sh a ll prevent, a  S ta to  o r  local g o v ern ­
m en t official o r  em ployee, in th e  course o f  h is d u tie s  as  an  official o r  
em ployee, f ro m  ta k in g  a  m arin e  m nm m nl in  n h u m an e  m an n e r i f  such  
ta k in g  (A )  is fo r  th e  p ro tec tio n  o r  w e lfa re  o f  such m am m al o r  fo r  
th e  p ro te c tio n  o f  tho  pulilic  h e a lth  a n d  w e lfa re , a n d  (B )  in c ludes stops 
designed  to  in su re  th e  re tu rn  o f  such  m am m al to  its  n a tu ra l  h a b ita t .

£ ( b l  G r a n t s  to  S ta te s .
£ T h o  S e c re ta ry  is a u th o rized  to  m ake g ra n ts  to  each S ta te  w hose 

law s an d  reg u la tio n s  re la tin g  to  p ro tec tio n  and  m anagem ent o f  m a rin e  
m am m als w hich p r im a r ily  inhabit, w aters o r  lan d s  w ith in  the. b o u n d ­
a rie s  o f  th a t  Slate, a re  found  to  he con sis ten t w ith  th e  p u rp o ses  an d  
policies o f th is  c h a p te r . T h e  p u rp o se  o f  such g ra n ts  sh a ll he to  a ss is t 
such  S ta le s  in dev e lo p in g  an d  im p lem en tin g  S la te  p ro g ra m s  fo r  th e  
p ro tec tion  and  m an ag em en t o f  such m arin e  m am m als. S u ch  g ra n ts  
shall not, exceed 50 p e r  cen tum  o f  ih e  costs o f  a p a r t ic u la r  p ro g ra m  h 
developm ent, am i im p lem en ta tio n . T o  lie e lig ib le  fo r srnffi g ru n ts , S tn to  
p ro g ra m s sh a ll inc lude  p la n n in g  an d  such specific ac tiv itie s , in c lu d in g , 
hut not. lim ited  to , research , censiising , h a b i ta t  acq u is itio n  an d  im ­
provem en t, o r  law  en fo rcem en t a s  the  S e c re ta ry  finds c o n tr ib u te  to  the  
p u rp o ses  an d  policies o f  th is  c h a p te r . T h e  S e c re ta ry  m ay also , as a  
cond itio n  o f  an y  such  g ra n t ,  p ro v id e  tha t. S la te  agencies r e p o r t  a t  
re g u la r  in te rv a ls  on the  s ta tu s  o i species and  p o p u la t ions w h ich  are  
Ihe su h iec t o f  such g ra n ts .]

( a )  N o  S t a t e  m a y  e n f o r c e ,  o r  a t t e m p t  t o  e n f o r c e ,  a n y  S t a t e  l a w  

o r  r e y u l a t h n  m l a t i n y  t o  t h e  t a k i n y  o f  a n y  s p e a i e n  ( m i . i c h .  t e r m  f o r
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p u r p o s e s  o f  t h i s  s e c t i o n  i n c l u d e s  a n y  ‘p o p u l a t i o n  s t o c k )  o f  m a r i n e  

i m i n i m a l  w i t h i n  t h e  S t a t e  u n l e s s  t h e  S e c r e t a r y  h a s  t r a n s f e r r e d  a u t h o r ­

i t y  f o r  t h e  c o n s e r v a t i o n  a n d  m a n a g e m e n t ,  o f  t h a t  s p e c i e s  ( h e r e i n a f t e r  

r e f e r r e d  t o  i n  t h i s  s e c t i o n  a s  " ‘m a n a g e m e n t  a u t h o r i t y ” ) t o  t h e  S t a t e  

u n d e r  s u b s e c t i o n  ( b ) ( 1 ) .

( b ) ( t )  S u b j e c t ,  t o  p a r a g r a p h  ( 2 )  a i u l  s u b s e c t i o n  ( / ) ,  t h e  S e c r e ­

t a r y  s h a l l  t r a n s f e r  m a n a g e m e n t  a u t h o r i t y  f o r  a  s p e c i e s  o f  m a r i n e  

m a m m a l  t o  a  S t a t e  i f  t h e  S e c r e t a r y  f i n d s ,  a f t e r  n o t i c e  a n t i  o p p o r ­

t u n i t y  f o r  p u b l i c  c o m m e n t ,  t h a t  t h e  S t a t e  h a s  d e v e l o p e d  a n a  w i l l  

i m p l e m e n t  a  p r o g r a m  f o r  I h e  c o n s e r v a t i o n  a n d  m a n a g e m e n t  o f  t h e  

s p e c i e s  t h a t —
(.■1) i s  c o n s i s t e n t  w i t h  t h e  p u r p o s e s ,  p o l i c i e s ,  a n d  g j a l s  o f  t h i s  

A c t  a n d  w i t h  i n t e r n a t i o n a l  t r e a t y  o b l i g a t i o n s ;

( 1 1 )  r e q u i r e s  t h a t  a l l  t a k i n g  o f  t h e  s p e c i e s  b e  h u r  e ;

( ( ! )  d o c s  n o t .  p e r m i t  t h e  t a k i n g  c f  t h e  s p e c i e s  u n l c s t  u l  u n t i l —
( i )  t h e  S t a t e  h a s  d e t e r m i n e d ,  u n d e r  a  p r o c e s - c o n s i s t e n t  

w i t h  t h e  s t a n d a r d s  s e t  f o r t h  i n  s u b s e c t i o n  ( c ) —
( / )  t h a t  t h e  s p e c i e s  i s  a t  i t s  o p t i m u m  s u s t a i n a b l e  

p o j n d a t i a n  ( h e r e i n a f t e r  i n  t h i s  s e c t i o n  r e f e r r e d  t o  a s  

“ O S P "  a n d

( I I )  t h e  m a x i m u m  n u m b e r  o f  a n i m a l s  o f  t h a t  s p e c i e s  

t h a t  m a y  b e  t a k e n  w i t h o u t  r e d u c i n g  t h e  s p e c i e s  b e l o w  

i t s  O S P .  a n d

( i i )  t h e  d e t e r m i n a t i o n  r e q u i r e d  u n d e r  c l a u s e  ( i )  i s  f i n a l  

a n d -  i m p l e m e n t e d  u n d e r  S t a t e  l a w ,  a n d ,  i f  a  c o o p e r a t i v e  

a l l o c a t i o n  a g r e e m e n t  f u r  t h  s p e c i e s  i s  r e q u i r e d  u n d e r  s u b s e c ­

t i o n  ( d )  ( / ) ,  s u c h  a n  a g r e e m e n t ,  i i  i m p l e m e n t e d ;

( I ) )  d o c s  n o t  p e r m i t ,  t h e  t a k i n g  o f  a  n u m b e r  o f  a n i m a l s  o f  t h e  

s p e c i e s  t h a t  e x c e e d s  t h e  m a x i m u m  n u m b e r  d e t e r m i n e d  / m r s u a n t  

t o  s u b p a r a g r a p h  ( C )  ( i )  ( I I ) ,  a n d ,  i n  t h e . e a s e  o f  t a k i n g  f o r  s u b ­

s i s t e n c e  u s e s  ( a s  d e f i n e d  i n  s u b s e c t i o n  ( f ) ( 2 ) ) ,  d o e s  n o t  p e r m i t  

t h e  t a k i n g  o f  a  n u m b e r  o f  a n i m a l s  t h a t  w o u l d  b e  i n c o n s i s t e n t  

• w it h  t h e  m a i n t e n a n c e  o f  t h e  s p e c i e s  a t  i t s  O S P ;

( ! : ' )  d o r s  n o t  p e r m i t  t h e  t a k i n g  o f  t h e  s p e c i e s  f o r  s c i e n t i f i c  

r e s e a r c h  a n d  p u b l i c  d i s p l a y  p u r p o s e s ,  e x c e p t  f o r  t a k i n g  f o r  s u c h  

p u r p o s e s  t h a t  i s  u n d e r t a x  , i  b y ,  o r  o n  b e h a l f  o f ,  t h e  S t a t e ;

( P )  p r o v i d e s  p r o c e d u r e s  f o r  a c q u i r i n g  d a t a ,  a n d  e v a l u a t i n g  

s u c h  d a t a  a n d  o t h e r  n e w  e v i d e n c e ,  r e l a t i n g  t o  t h e  O S P  o f  t h e  

s p e c i e s ,  a n d  t h e  m a x i m u m  i u k c  t h a t  w o u l d  m a i n t a i n  t h e  s p e c i e s  a t  

t h a t  l e v e l ,  a n d ,  i f  r e q u i r e d  o n  t h e  b a s i s  o f  s u c h  e v a l u a t i o n ,  f o r  

a m e n d i n g  d e t e r m i n a t i o n s  u n d e r  s u b p a r a g r a p h  ( ( ! )  ( i ) ;
( O )  p r o v i d e s  p r o c e d u r e s  f o r  t h e  r e s o l u t i o n  o f  d i f f e r e n c e s  b e ­

t w e e n  t h e  S t a t e  a n d  t h e  S e c r e t a r y  t h a t  m i g h t  a r i s e  d u r i n g  t h e  

d e v e l o p m e n t  o f  a  c o o p e r a t i v e  a l l o c a t i o n  a g r e e m e n t  u n d e r  s u b s e c ­

t i o n  ( d )  ( I ) ; a n d

( I f )  p r o v i d e s  f o r  t h e  s u b m i s s i o n  o f  a n  a n n u a l  r e p o r t ,  t o  t h e  S e c ­

r e t a r y  r e g a r d i n g  t h e  a d m i n i s t r a t i o n  o f  t h e  p r o g r a m  d u r i n g  t h e  

r e p o r t i n g  p e r i o d .

( 2 )  / t a r i n g  t h e  p e r i o d  b e t w e e n  t h e  t r a n s f e r  o f  v i m  i g e m e n t  a u t h o r ­

i t y  f o r  a  s p e e i e s  t o  a  S t a t e  u n d e r  p a r a g r a p h  ( ! )  a n d  t h e  t i m e  a t  w h i c h  

t h e  i m p l e m e n t a t i o n  r e q u i r e m e n t s  u n d e r  p a r a g r a p h  ( l ) ( 0 ) ( i i )  a r c  

c o m p l i e d  w i t h —

( A )  t h e  S t a t e  p r o g r a m  s h a l l  n o t  a p p l y  w i t h  r e s p e c t  t o  t h e  t a k ­

i n g  o f  t h e  s p e c i e s  w i t h i n  t h e  S t a t e  f o r  a n y  p u r p o s e ,  o r  u n d e r  a n y  

c o n d i t i o n ,  p r o v i d e d  f o r  u n d e r  s e c t i o n  1 0 1 ;  a n d

( B )  t h e  S e c r e t a r y  s h a l l  c o n t i n u e  t o  r e g u l a t e ,  u n d e r  t h i s  t i t l e ,  

a l l  t a k i n g s  o f  t h e  s p e c i e s  w i t h i n  t h e  S t a t e .

( 3 )  A f t e r  t h e  d e t e r m i n a t i o n  r e q u i r e d  u n d e r  p a r a g r a p h  ( 1 )  ( C )  ( i )  

r e g a r d i n g  a  s p e c i e s  i s  f i n a l  a n d  i m p l e m e n t e d  u n d e r  S t a t e  l a w  a n d  a f  t e r  

a  c o o p e r a t i v e  a l l o c a t i o n  a g r e e m e n t  d e s c r i b e d  i n  s u b s e c t i o n  ( d )  ( 1 ) ,  i f  

r e q u i r e d ,  i s  i m p l e m e n t e d  f o r  s u c h  s p e c i e s —
( A )  s u c h  d e t e r m i n a t i o n  s h a l l  b e  t r e a t e d ,  f o r  j m r p o s e s  o f  a p ­

p l y i n g  t h i s  t it l e  b e y o n d  t h e  t e r r i t o r y  o f  t h e  S t a t e ,  a s  a  d e t e r m i n a ­

t i o n  m a d e ,  i n  a c c o i 'd a n c e  w i t h  s e c t i o n  1 0 3  a s  a n  a p p l i c a b l e  w a i v e r

u n d e r  s e c t i o n  1 0 1  ( a ) ( 3 ) ;
( I I )  t h e  S e c r e t a r y  s h a l l  r e g u l a t e ,  w i t h o u t  r e g a r d  t o  t h i s  s e c t i o n  

o t h e r  t h a n  t h e  a l l o c a t i o n s  s p e c i f i e d  u n d e r  s u u h  a n  a g r e e m e n t ,  t h e

t a k i n g  o f  t h e  s p e c i e s —
( i )  i n c i d e n t a l l y  i n  t h e  c o u r s e  o f  c o m m a  d a l  f i s h i n g  o p e r a ­

t i o n s  ( w . .  e t h e r  p r o v i d e d  f o r  u n d e r  s e c t i o n  1 0 1  ( a )  ( 2 )  c r  (4))>  
o r  i n  t h e  c o u r s e  o f  o t h e r  s p e c i f i e d  a c t i v i t i e s  p r o v i d e d  f o r  u n ­

d e r  s e c t i o n  1 0 1  ( a )  ( 6 ) ,  i n  t h e  z o n e  d e s c r i b e d  i n  s e c t i o n  3 ( 1 4 )  

( /? ) ,  a n d

( i i )  f o r  s c i e n t i f i c  r e s e a r c h  o r  p u b l i c  d i s p l a y  p u r p o s e s  ( o t h e r  

t h a n  b y ,  o r  o n  b e h a l f  o f ,  t h e  S t a t e ) ,  e x c e p t  t h a t  a n y  t a k i n g  

a u t h o r i z e d  w i d e r  a  p e r m i t  i s s u e d  p u r s u a n t  t o  s e c t i o n  1 0 1

( a ) ( 1 )  a f t e r  t h e  d a t e  o f  t h e  e n a c t m e n t  o f  t h e  1 0 3 1  a m e n d m e n t  

t o  t h i s  s u b s e c t i o n  a l l o w i n g  t h e  r e m o v a l  o f  l i v e  a n i m a l s  f r o m  

h a b i t a t  w i t h i n  t h e  S t a t e  s h e l l  n o t  b e  e f f e c t i v e  i f  t h e  S t a l ^  

a g e n c y  d i s a p p r o v e s .  w i t h i n  3 0  d a y s  a f t e r  t h e  d a t e  o f  i s s u a n c e  

o f  t h e  p e r m i t ,  s u c h  t a k i n g  a s  b e i n g  i n c o n s i s t e n t  w i t h  t h e  

S t a t o  p r o g r a m ;  m a

( 0 )  s e c t i o n  1 0 1 ( b )  s h a l l  n o t  a p p l y .

(c) The, State process required under subseotion (b) (1) (C) must
c o m p l y  w i t h  t h e  f o l l o w i n g  s t a n d a r d s :

( 1 )  T h e  S t a t e  a g e n c y  w i t h  m a n a g e m e n t  a u t h o r i t y  f o x  t h e  

s p e c i e s  ( h e r e i n a f t e r  i n  t h i s  s e c t i o n  r e f e r r e d  t o  a s  t l ie  “ S t a t e  

a g e n c y ” ) m u s t  m a k e  a n  i n i t i a l  d e t e r m i n a t i o n  r e g a r d i n g  t h e  

f a c t o r s  d e s c r i b e d  i n  c l a u s e  ( i )  o f  t i n t  s u b s e c t i o n .  T h e  S t a t e  

a g e n c y  m u s t  i d e n t i f y ,  a n d  m a k e  a v a i l a b l e  t o  t h e  p u b 7, 3  u n d e r  

r e a s o n a b l e  c i r c u m s t a n c e s ,  t h e  d o c u m e n t a t i o n  s u p p o r t !  ig  s u c h  

i n i t i a l ,  d e t e r m i n a t i o n .  U n l e s s  r e q u e s t  f o r  a  h e a r i n g  u n d e r  p a r a ­

g r a p h  ( 2 )  r e g a r d i n g  t h e  i n i t i a l  d e t e r m i n a t i o n  i s  t i m e l y  m a d e ,  

t h e  i n i t i a l  d e t e r m i n a t i o n  s h a l l  b e  t r e a t e d  a s  f in a l , u n d e r  S t a t e  l a w .

( 2 )  T h e  S t a t e ,  a g e n c y  s h a l l  p r o v i d e  o p p o r t u n i t y , a t  t h e  r e q u e s t  

• o f  a n y  i n  t e r e s ,  u l  p a r t y ,  f o r  a  h e a r i n g  m i l k  r e s p e c t  t o  t h e  i n i t i a l

d e t e r m i n a t i o n ,  m a d e  b y  i t  u n d e r  p a r a g r a p h  ( 1 )  a t  w h i c h  i n t e r ­

e s t e d .  p a r t i e s  m a y —
( / l )  p r e s e n t ,  o r a l , a n d  w r i t t e n  e v i d e n c e  i n  s u p p o s e  o f  o r

a g a i n s t  s u c k  d e t e r m i n a t i o n . ;  a n d

( I t )  c r o s s - e x a m i n e  p e r s o n s  p r e s e n t i n g  e v i d e n c e  a t  t h o

hearing.
T h e  S t a t e  a g e n c y  m  u s t  g i v e  p u b l i c  n o t i c e  o f  t h e  h e a r i n g  a n d  m a k e  

a v a i l a b l e  t o  t h e  p u b l i c  w i t h i n  a  r e a s o n a b l e  t i m e  b e f o r e  i o m -
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m e n c i n g  t h e  h e a r i n g  a  l is t  o f  t h e  w i t n e s s e s  t o • t h e  S t a t e  e t u i  a  

g e n e r a l ,  d e s c r i p t i o n  o f  t h e  d o c u m e n t a t i o n  a n d  o t h e r  e v i d e n c e  t h a t  

w i l l  h e  r e l i e d  u p o n  b y  s u c h  w i t n e s s e s .

( 8 )  T h e  S t a t e  a g e n c y ,  s o l e l y  o n  t h e  b a s i s  o f  t h e  r e c o r d  d e v e l o p e d  

a t  a  h e a r i n g  h e l d  p u r s u a n t  t o  p a r a g r a p h  ( 2 ) ,  m u s t  w a k e  a  d e c i s i o n  

r e g a r d i n g  i t s  i n i t i a l  d e t e r m i n a t i o n  u n d e r  p a r a g r a p i -  ( 1 )  a n d  s h a l l  

i n c l u d e  w i t h  t h e  r e c o r d  a  s t a t e m e n t  o f  t h e  f i n d i n g s  a n d  c o n c l u s ­

i o n s ,  a i u l  t h e  r e a s o n  o r  b a s i s  t h e r e f o r ,  o n  a l l  m a t e r i a l  i s s u e s .

( 4 )  O p p o r t u n i t y  f o r  j u d i c i a l  r e v i e w  o f  t h e  d e c i s i o n  m a d e  b y  

t h e  S t a t e  a g e n c y  o n  t h e  r e c o r d  u n d e r  p a r a g r a p h  ( 3 ) ,  u n d e r  s c o p e  

o f  r e v i e w  e q u i v a l e n t  t o  t h a t  p r o v i d e d  f o r  i n  s e c t i o n  7 0 6 ( 2 )  ( A )  

t h r o u g h  ( E )  o f  t it l e  6 ,  U n i t e d  S t a t e s  C o d e ,  m u s t  b e  a v a i l a b l e  

u n d e r  S t a t e  l a w .  T h e  S e c r e t a r y  m a y  n o t  i n i t i a t e  j u d i c i a l  r e v i e w  

o f  a n y  s u c h  d e c i s i o n .

( d )  ( 1 )  I f  t h e  r a n g e  o f  a  s p e c i e s  w i t h  r e s p e c t  t o  w h i c h  a  d e t e r m m a -  

t i o n  u n d e r  p a r a g r a p h  ( 1 )  ( G ) ( 1 )  o f  s u b s e c t i o n  ( b )  i s  m a d e  e x t e n d s  

b e y o n d  t h e  t e r r i t o r i a l  w a t e r s  o f  t h e  S t a l e ,  t h e  S t a t e  a g e n c y  a n d  t h e  

S e c r e t a r y  ( w h o  s h a l l  f i r s t  c o o r d i n a t e  w i t h  t h e  M a r i n e  M a m m a l  C o m ­

m i s s i o n  a n d  t h e . a p p r o p r i a t e  R e g i o n a l  F i s h e r y  M a n a g e m e n t  C o u n c i l  

e s t a b l i s h e d ,  u n d e r  s e c t i o n  8 0 2  o f  t h e  A e t  o f  A p r i l  1 8 , 1 0 7 6  ( 1 6  U . S . C .  

1 8 6 2 ) )  s h a l l  e n t e r  i n t o  a  c o o p e r a t i v e  a l l o c a t i o n  a t / r e e m e n l  p r o v i d i n g  

p r o c e d u r e s  f o r  o H o r o t i r . y , o n  u  t i m e l y  b a s i s ,  s u c h  o f  t h e  n u m b e r  o f  

a n i m a l s ,  tut d e t e r m i n e d  u n d e r  p a r a g r a p h  ( 1 ) ( C )  i i )  ( I I )  o f  s u b s e c t i o n  

( b ) ,  a s  m a y  b e  a p p r o p r i a t e ,  w i t h  p r i o r i t y  o f  a l l o c a t i o n  b e i n g  g i v e n  

f i r s t l y  t v  t a l c i n g  f o r  s u b s i s t e n c e  u s e s . i n  t h e  e a s e  o f  t h e  S t a t e ,  o f  A l a s k a ,  

a n d  s e c o n d l y  t o  t a k i n g  f o r  p u r p o s e s  p r o v i d e d  f o r  u n d e r  s e c t i o n  1 0 1 ( a )  

w i t h i n  t h e  z o n e  d e s c r i b e d  i n  s e c t i o n  3  ( 1 4 )  ( B ) .

( 2 )  I f  t h e  S t a t e  a g e n c y  r e q u e s t s  t h e  S e c r e t a r y  t o  r e g u l a t e  t h e  t a k i n g  

o f  a  s p e c i e s  t o  w h i c h  p a r a g r a p h  ( 1 )  a p p l i e s  w i t h i n  t h e  z o n e  d e s c r i b e d  

i n  s e c t i o n  3 ( 1 1 )  ( B )  f o r  s u b s i s t e n c e  u s e s  o r  f o r  h u n t i n g ,  o r  b o t h ,  i n  

a  m a n n e r  c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n  b y  t h e  S t a t e  a g e n c y  o f  s u c h  

t a k i n g  w i t h i n  t h e .  S t a t e ,  t h e  S e c r e t a r y  s h a l l  a d o p t ,  a i u l  e n f o r c e  w i t h i n  

s u c h  z o n e ,  s u c h  o f  t h e  S t a t e  a g e n c y ' s  r e g u l a t o r y  p r o v i t  i o n s  a s  t h  i S e c ­

r e t a r y  c o n s i d e r s  t o  b e  c c i s i s t c n t  w i t h  h i s  a d m i n i s t ,  U i o n  o f  s e c t i o n  

1 0 1 ( a )  w i t h i n  s u c h  z o n e .  T h e  S e c r e t a r y  s h a l l  a d o p t  s u c h  p r o v i s i o n s  

t h r o u g h  t h e  i s s u a n c e ,  o f  r e g u l a t i o n s  u n d e r  s e c t i o n  6 6 8  o f  t it l e  5 ,  U n i t e d  

S t a l e s  C o d e ,  a n d  w i t h  r e s p e c t  t o  s u c h  i s s u a n c e  t h e  R e g u l a t o r y  F e a s i b i l ­

i t y  A c t ,  t h e  P a p e r w o r k  R e d u c t i o n  A c t ,  E x e c u t i v e  O r d e r  N o .  1 2 2 0 1 ,  

d a t e d  F e b r u a r y  1 7 ,  1 9 8 t ,  a n d .  t h e  3 0 - d a y  i .  l i c e  r e q u i r e m e n t  i n  s u b ­

s e c t i o n  ( d )  o f  s u c h  s e o t i o n  6 6 3  s h a l l  n o t  a p p l y .  F o r  p u r p o s e s  o f  s e c ­

t i o n s  1 0 6 , 1 0 6 ,  a n d  1 0 7 ,  s u c h  r e g u l a t i o n s  s h a l l  b e  t r e a t e d  a s  h a v i n g  u m  

i s s u e d  u n d e r  t h i s  t it l e .

(c) (1) Subject to paragraph (2), the Secretary shall revoke, after 
opportunity for a hearing, any transfer of management authority 
i••• vie to a State under subsection (b)(1) if the Secretary finds that the 
State program for the conservation and management of the species 
concerned is not being implemented, or is being implemented in a 
manner inconsistent with the provisions of this sea ion or the provi­
sions of the program.. 'The Secretai'y shall also establish a procedure 
for the voluntary return by a State to th* Secretary of species manage­
ment authority that was pieviously ieansfen'cd to the State under 
subsection (b) (1).

( 2 )  ( A )  T h e  S e c r e t a r y  m a y  n o t  r e v o k e  a  t r a n s f e r  o f  m a n a g e m e n t  

a u t h o r i t y  u n d e r  p a r a g r a p h  ( 1 )  u n l e s s —
(£) t h e  S e c r e t a r y  p r o v i d e s  t o  t h e  S t a t e  a  w r i t t e n  n o t i c e  o f  i n ­

t e n t  t o  r e v o k e  t o g e t h e r  w i t h  a  s t a t e m e n t , i n  d e t a i l ,  o f  t h o s e  a c t i o n s ,  

o r  f a i l u r e s  t o  a c t ,  o n  w h i c h  s u c h  i n t e n t  i s  b a s e d ;  a n d

( i i )  d u r i n g  t h e  9 0 - d a y  p e r i o d  a f t e r  t h e  d a t e  o f  t h e  n o t i c e  o f  

i n t e n t  t o  r e v o k e —
( I )  t h e  S e c r e t a r y  p r o v i d e s  o p p o r t u n i t y  f o r  c o n s u l t a t i o n  

b e t w e e n  h i m  a n d  t h e  S t a t e  c o n c e r n i n g  s u c h  S t a t e  a c t i o n s  o r  

f a i l u r e s  t o  a c t  a n d  t h e  r e m e d i a l  m e a s u r e s  t h a t  s h o u l d  b e  t a k e n  

b y  t h e  S t a t e ,  a n d

( I I )  t h e  S t a t e  d o e s  n o t  t a b  1 s u c h  r e m e d i a l  n r  e n s u r e s  a s  a r e  

n e c e s s a r y ,  i n  t h e  j u d g m e n t  o f  t h e  S e c r e t a r y , t o  b r i n g  i t s  c o n ­

s e r v a t i o n  a n d  m a n a g e m e n t ,  p r o g r a m ,  o r  t h e  a d m i n i s t r a t i o n  o r  

e n f o r c e m e n t  o f  t h e  p r o g r a m ,  i n t o  c o m p l i a n c e  w i t h  t h e  p r o v i ­

s i o n s  o f  t h i s  s e c t i o n .

( B )  W h e n  a  r e v o c a t i o n  b y  t h e  S e c r e t a r y  o f  a  t r a n s f e r  o f  m a n a g e ­

m e n t  a u t h o r i t y  t o  a  S t a t e  b e c o m e s  f i n a l ,  o r  t h e  S t a t e  v o l u n t a r i l y  r e ­

t u r n s  m a n a g e m e n t  a u t h o i ' i t y  t o  t h e  S e c r e t a i 'y ,  t h e  S e c r e t a r y  s h a l l  r e g ­

u l a t e . t h e  t a k i n g ,  a n d  p r o v i d e ,  f o r  t h e  c o n s e r v a t i o n  a n d  m a n a g e m e n t ,  o f  

t h e  s p e c i e s  w i t h i n  t h e  S t a t e  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s  

A c t  ( a n d  i n  t h e  c a s e  o f  A l a s k a n  n a t i v e s ,  s c u t  i o n  1 0 1 ( b )  a n d  s u b s e c t i o n

( i )  o f  t h i s  s e c t i o n  s h a l l  a p p l y  u p o n  s u c h  r e v o c a t i o n  o r  r e  ' u r n  o f  m a n ­

a g e m e n t  a u t h o r i t y ) .

( f )  ( I )  T h e .  S e c r e t a r y  m a y  n o t  t r a n s f e r  m a n a g e m e n t  a u t h o i ' i t y  t o  

t h e . S t a t e  o f  A l a s k a  u n d e r  s u b s e c t i o n  ( b ) ( 1 )  f o r  a n y  s p e c i e s  o f  m a r i n e  

m a m m a l  u n l e s s —
( / l )  t h e  S t a t e  h a s  a d o p t e d  a n d  w i l l  i m p l e m e n t ,  a  s t a t u t e  a n d  

r e g u l a t i o n s  t h * e  i n s u r e  t h a t  t h e . t a k i n g  o f  t h e . s p e c i e s  f o r  s u b s i s t ­

e n c e  u s e s —
( i )  i s  a c c o m p l i s h e d  i n  a  n o n w a s t e  f i d  m a n n e r ,
( i i )  w i l l  h e . t h e  p r i o r i t y  c o n s u m p t i v e  u s e  o f  t h e . s p e c i e s ,  a n d

( H i )  i f  r e q u i r e d  t o  b e  r e s t r i c t e d ,  s u c h  r e s t r i c t i o n  w i l l  b e

b a s a l  u p o n —
( / )  t h e  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  u p o n  t h e . 

s p e c i e s  a s  t h e  m a i n s t a y  o f  l i v e l i h o o d ,

( I I )  l o c a l  r e s i d e n c y , a n d

( H i )  t h e  a  v a i l  a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s ;  a n d

( B )  t h e  S l a t e  h a s  a d o p t e d  a  s t a t u t e , o r  r e g u l a t i o n ,  t h a t , r e q u i r e s  

t h a t  a n y  c o n s u m p t i v e ,  u s e .  o f  m a r i n e ,  m a m m a l  s p e c i e s ,  o t h e r  t h a n  

( o r  s u b s i s t e n c e  u s e s ,  w i l l  be. a u t h o r i z e d  d u r i n g  a  r e g u l a t o r y  y e a r  

o n l y  i f  t h e  a p p r o p r i a t e  a g e n c y  f ir s t  m a k e s  f i n d i n g s ,  b a s e d  o n  a n  

a d m i n i s t r a t i v e  r e c o r d  b e f o r e  i t ,  t h a t —
( i )  s u c h  u s e  w i l l  h a v e ,  n o  s i g n i f i c a n t  a d v e r s e ,  i m p a c t  u p o n  

s u b s i s t e n c e ,  u s e s  o f  t h e  s p e c i e s ,  c u d

( i i )  t h e  r e g u l a t i o n  o f  s u c h  u s e .  i n c l u d i n g ,  b u t  n o t  l i m i t e d  

t o .  l i c e n s i n g  o f  m a r i n e  m a m m a l  h u n t i n g  o u i d e s  a n d  t h e . a s ­

s i g n m e n t  o f  g u i d i n g  a r e a s ,  w i l l ,  t o  t h e . m a x i m u m  e x t e n t  p r a c ­

t i c a b l e ,  v ' o v i d e .  e c o n o m i c ,  o p p o r t u n i t i e s  f o r  t h e  r e s i d e n t s  o f  

t h e  r u r a l  c o a s t a l  v i l l a g e s  o f  A l a s k a  w h  > e n g a g e  i n  s u b s i s t e n c e ,  

u s e s  o f  t h a t  s p e c i e s .
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( 2 )  b  o r  p u r p o s e s  o f  p a r a g r a p h  ( 1 ) ,  t h e  t e r m  “ s u b s i s t e n c e  u s e s "  m e a n s  

t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b y  r a n d  A l a s k a  r e s i d e n t s  o f  m a r i n e  

m a m m a l s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  f o o d , s h e l t e r ,  

f u e l ,  c l o t h i n g , t o o l s ,  o r  t r a n s p o r t a t i o n ;  f o r  t h e  m a k i n g  a n d  s e l l i n g  

o f  h a n d i c r a f  t  a r t i c l e s  o u t  o f  n o n e d i b l c  b y p r o d u c t s  o f  m a r i n e  m a n v m a i o  

t a k e n  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  a n d  f o r  b a r t e r ,  o r  s h a r i n g  

f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n .  A s  u s e d  i n  t h i s  p a r a g r a p h —
( A )  T h e  t o r n  “f a m i l y ’’ m e a n s  a l l  p e r s o n s  r e l a t e d  b y  b l o o d , m a r ­

r i a g e , o r  a d o p t i o n ,  o r  a n y  p e r s o n  l i v i n g  w i t h i n  a  h o u s e h o l d  o n  a  

p e r m a n e n t  b a s i s .

( I I )  T h e  t e r m  “ b a r t e r ”  m e a n s  t h e  e x c h a n g e  o f  m a r i n e  m a m m a l s  

o r  o t h e r  p a r t s ,  t a k e n  f o r  s u b s i s t e n c e  u s e s —
( 7') f o r  o t h e r  w i l d l i f e  o r  f i r ’  t h e i r  p a r t s ,  o r

( i i )  f o r  o t h e r  f o o d  o r  f c ~  e d i b l e .  i t e m s  o t h e r  t h a n  m o n e y  

i f  t h e  e x c h a n g e  i s  >/ a  l i m i t * ,  a n d  n o n c o m m e r c i a l  n a t u r e .

( f t )  N e i t h e r  t h e  t r a n s f e r  o f  m a n a g e m e n t  a u t h o r i t y  t o  a  S t a l e  u n d e r  

s u b s e c t i o n  ( b ) ( / ) ,  n o r  t h e  r e v o c a t i o n  o r  v o l u n t a r y  r e t u r n  o f  s u c h  a u ­

t h o r i t y ’ u n d e r  s u b s e c t i o n  ( e ) ,  s h a l l  b e  d e e m e d  t o  b e  a n  a c t i o n  f o r  w h i c h  

a n  e n  e i r o m n e n t a l  i m p a c t ,  s t a t e m e n t  i s  r e q u i r e d  w i d e r  s e c t i o n  ’ 0 2  o f  t h e  

N a t i o n a l  F n v i r o n m e n t a l  P o l i m /  A  a t  o f  1 0 ( 1 9 .

( h , N o t h i n 1,  i n  t h i s  t it l e  s h a l l  p r e v e n t  a  F e d e r a l ,  S t a t e ,  o r  l o a d  

y o c c n u n c n t  a j j ie ia t  o r  e m p l o y e e  o r  a  p e r s o n  d e s i g n a t e d  u n t f  - s e c t i o n  

1 1 2 ( e )  f r o m  t a k i n g , i n  t h e  c o u r s e  o f  h i s  d u t i e s  a s  a n  o f f ic i a l ,  e „  '01/ e e ,  

n r  d e s i g n e e , a  m a r i n e  m a m m a l  i n  a  h u m a n e ,  m a n n e r  ( i n c l u d i n g  

e u t h a n a s i a . )  i j  s u c h  t a k i n  11 i s  f o r —
( 1 )  t h e  p r o t e c t i o n  o r  w e l f a r e  o f  t h e  m a m m a l ,

( 2 )  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  h e a l t h  a n d  w e l f a r e ,  o r

(.?) t h e  v o n l e t h a l  r e m o v a l  o f  n u i s a n c e  a n i m a l s ,

a n d ,  i n  a n y  c a s e  i n  w h i c h  t h e  r e t u r n  o f  t h e  m a m m a 1  t o  i t s  n a t u r a l  h a b ­

it a t . i s  f e a s i b l e ,  i n c l u d e s  s t e p s  d e s i g n e d ,  t o  a c h i e v e  t h a t  r e s u l t .

( i )  T h e  S e c r e t a r y  m a y  ( a f t e r  p r o v i d i n g  n o t i c e  t h e r e o f  i n  t h e  F e d ­

e r a l  R e g i s t e r  a n d  i n  n e w s p a p e r s  o f  g e n e r a l  c i r c u l a t i o n , a n d  t h r o u g h  

a p p r o p r i a t e  e l e c t r o n i c  m e d i a ,  i n  t h e  a f f e c t e d  a r e a , a n d  p r o v i d i n g  o p ­

p o r t u n i t y  f o r  a- h e a r i n g  t h e r e o n  i n  s u c h  a r e a )  p r e s c r i b e  r e g u l a t i o n s  r e -  

y u i r l v a  t h e  m a r k i n g ,  t a g g i n g ,  a n d  r e p o r t i n g  o f  a n i m a l s  t a k e n  p u r s u a n t  

t o  s e e / i o n  i f ) t ( h ) ,

( } )  T h e  S e c r e t a r y  m a y  m a k e  g r a n t s  t o  S t a t e s  t o  a s s i s t  t h e m —
( 1 )  i:/i d e v e l o p i n g  p r o g r a m s ,  t o  b e  s u b m i t t e d  f o r  a p p r o v a l  u n d e r  

s u b s e r  ' ' o n  ( b ) ,  f o r  t h e  c o n s e r v a t i o n  a m i  m a n a g e m e n t  o f  s p e c i e s  

o f  m a r i n e  m a m m a l s ;  a n d

( 2 )  i n  a d m i n i s t e r i n g  s u c h  p r o g r a m s  i f  m a n a g e m e n t  a u t h o r i t y  

f o r  s u c h  s p e c i e s  i s  t r a n s f e r r e d  t o  t h e  S t a t e  u n d e r  s u c h  s u b s e c t i o n .

G r a n t s  m a d e  u n d e r  t h i s  s u b s e c t i o n  m a y  n o t  e x c e e d  . 1 0  p e r c e n t  o f  t h e  

c o s t s  o f  d e v e l o p i n g  a  S t a t e  p r o g r a m  b e f o r e  S e c r e t a r i a l  a p p r o v a l ,  o r  o f  

a d m i n i s t e r i n g  t h e  p r o g r a m  t h e r e a f t e r .

1 ( c ) ]  ( k )  D e le g a tio n  o f  a d m in is t r a t io n  a n d  e n fo rc e m e n t  to  S ta te s .
T h e  S e c r e t a r y  i s  a u t h o r i z e d ,  a n d  d i r e c t e d  t o  e n t e r  i n t o  c o o p e r a t i v e  

a r r a n g e m e n t s  w i t h  t h e  a p p r o p r i a t e  o f f ic i a l s  o f  a n y  S t a t e ,  f o r  t h e  d e l ­

e g a t i o n  t o  s u c h  S t a t e  o f  t h e  a d m i n i s t r a t i o n  a n d  e n f o r c e m e n t ,  o f  t h i s  

s u b c h o n t r r :  P r o v i d e d .  T h a t ,  a n y  s u c h  c v r m u j e i h e . n l  s h a l l  c o n t a i n  s u c h  

p r o v i s i o n s  a s  t h e  S e c r e t a r y  d e e m s  i m p r o p r i a t e  t o  i n s u r e  t h a t  t h e  p u r ­

p o s e s  a n d  p o l i c i e s  r /  t h i s  c h a p t e r  w i l l  b e  c a r r i e d  o u t .
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E(d)3 (0 A u th o r iz a t io n  o f  a p p r o p r ia t io n s .
( / )  T h e r e  a r e  a u t h o r i z e d  t o  be. a p p r o p r i a t e d  t o  t h e  D e p a r t m e n t  o f  

t h e  I n t e r i o r ,  f o r  t h e  p u r p o s e s  o f  c a r r y i n g  o u t  t h i s  s e c t i o n ,  n o t  t o  e x c e e d  

$ 4 0 0 f i t H )  f o r  e a c h  o f  t h e  f is c a l  y e a r s  e n d i n g  S e p t e m b e r  2 0 ,  1 ! ) S 0 ,  a n d  

S e p t e m b e r  S O ,  1 0 8 1 .

( 2 )  T h e m  a re . a u t h o r i z e d  t o  b e  a p p i ' o p r i a t c d  t o  t h e  D e p a r t m e n t  o f  

C o m m e r c e . ,  f o r  t h e  p u r p o s e s  o f  c u r r y i n g  o u t  t h i s  s e c t i o n ,  n o t  t o  e x c e e d  

8 2 2 l j ,0 0 0  f o r  e a c h  o f  t h e  f is c a l , y e a r s  e n d i n g  S e p t e m b e r  3 0 , 1 9 8 0 ,  a n d  

S e p t e m b e r  3 0 , 1 0 8 1 .

§ 1380. M a r in e  m a m m a l r e s e a r c h  g r a n t s .
( a )  T ho  S ecre tu ry  is a u th o riz e d  to  m nko g ra n ts ,  o r  to  p ro v id e  fi­

n an c ia l assistance in such  o th e r fo rm  as lie deem s a p p ro p r ia te , to  
an y  F e d e ra l o r  .Stale agency , p ub lic  o r  p r iv a te  in s titu tio n , o r o tlio r 
person fo r  th e  p u rp o se  o f  a ss is tin g  such ag en cy , in s ti tu tio n , o r  p e r­
son to  u n d e rta k e  research  in sub jec ts  w h ich  a rc  re le v a n t to  tthe p ro ­
tec tion  an d  conservat ion o f  m arin e  m am m als.

I n  c a r r y i n g  o u t  t h i s  s u b s e c t i o n ,  t h e  S e c r e t a r y  s h a l l  u n d e r t a k e  a  

p r o g r a m ,  o f ,  a n d  s h a l l  p r o v i d e  f i n a n c i a l  a s s i s t a n c e  f o r ,  r e s e a r c h  i n t o  

n e w  m e t h o d s  o f  l o c a t i n g  a n d  c a t c h i n g  y e l l o w f i n  t u n a  w i t h o u t  t h e  

i n c i d e n t a l  t a k i n g  o f  m a r i n e  m a m m a l s .  T h e  S e c r e t a r y  s h a l l  i n c l u d e  

a  d e s c r i p t i o n  o f  t h e  a n n u a l  r e s u l t s  o f  r e s e a r c h  c u r r i e d  o u t  u n d e r  t h i s  

s c o t  i o n  m  t h e  r e p o r t ,  r e q u i r e d  u n d e r  s e c t i o n  1 0 8 ( f ) .

* * * * * * *

§1102. O  j t f e s ;  r e p o r t s  a n d  r e c o m m e n d a t io n s ;  p u b lic  in f t r m a -  
t io n ;  e x p la n a t io n  o f  n o n -a d o p tio n  o f  re c o m m e n d a tio n s .

(.1) T lio  C om m ission sh a ll— 
* * * * * * *

(b )  T h e  C om m ission shall consu lt w ith  tlio S e c re ta ry  a t  su ch  in ­
te rv a ls  as i t  o r  lie m ay deem  desirab le , an d  sh a ll [ f u r n is h  its  re p o rts  
and  recom m endations to  h im , before  p u b lic a tio n , ft., h is  co m m en t.!  
p r o v i d e  e a c h  a n n u a l  r e p o r t  r e q u i r e d  u n d e r  s e c t i o n  2 0 1 / ,  b e f o r e  m b -  

m i s s i o n  t o  C o n g r e s s ,  t o  t l ie  S e c r e t a r y  f o r  c o m m e n t .

* * * * * * *

§ lKlti. A d m in is t r a t io n .
T h o  C om m ission, in  c a r ry in g  o u t its  re sp o n sib ilitie s  u n d o r th is  

su h e liap tu r, m ay—
( 1) em ploy ,.nd fix th o  com pensation  o f  such  p e rso n n e l;
(2) acqu ire , fu rn ish , and  equ ip  such oflico sp ace ;
(3 ) e n te r  in to  such co n trac ts  o r ag reem en ts  w ith , o r  p r o v i d e  

s u c h  g r a n t s  t o ,  o th e r  o rg an iza tio n s , b o th  p u b lic  u n d  p r i a te ; 
* * * * * * *
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P u r s u a n t  t o  y o u r  c o n v e r s a t i o n  w i t h  N c r m a n  C o h e n  o n  M a r c h  2, 

1 9 8 2 ,  I h a v e  d o n e  s o m e  r e s e a r c h  i n t o  t h e  i s s u e  o f  w h e t h e r  s t a t e  
l a w  p r e s e n t l y  a u t h o r i z e s  t h e  G u i d e  B o a r d  t o  i s s u e  g u i d i n g  p e r m i t s  

f o r  m a r i n e  m a m m a l  h u n t s  i n  a m a n n e r  w h i c h  would, s a t i s f y  t h e  r e­
q u i r e m e n t s  o f  t h e  M a r i n e  M a m m a l  P r o t e c t i o n  A c t  A m e n d m e n t s  o f  
1 9 8 1 .  I c o n c l u d e  t h a t  t h e  g u i d e  b o a r d  l a c k s  t h i s  a u t h o r i t y  at 
t h e  p r e s e n t  t i m e  an d ,  u n l e s s  t h e  l e g i s l a t u r e  m a k e s  s t a t u t o r y  
c h a n g e s  e x p a n d i n g  t h e  a u t h o r i t y  o f  t h e  g u i d e  b o a r d  t o  i s s u e  
s p e c i a l  g u i d i n g  p e r m i t s ,  a n y  r e g u l a t i o n s  m a d e  b y  t h e  g u i d e  b o a r d  
w h i c h  c o m p l y  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  M M P A  w i l l  e x c e e d  t h e i r  
s t a t u t o r y  a u t h o r i t y  u n d e r  s t a t e  la w ,  a n d  b e  v u l n e r a b l e  t o  l e g a l  

c h a l l e n g e .

T h i s  m e m o r a n d u m  w i l l  f i r s t  r e v i e w  t h e  r e l e v a n t  p r o v i s i o n s  

o f  t h e  M M P A  a m e n d m e n t s ,  a n d  t h e n  r e v i e w  t h e  g u i d e  b o a r d ' s  p r e ­

s e n t  a u t h o r i t y  t o  i s s u e  s p e c i a l  g u i d i n g  p e r m i t s .  N e x t ,  t h e  
m e m o r a n d u m  w i l l  a n a l y z e  w h e t h e r  t h e  b o a r d ' s  p r e s e n t  s t a t u t o r y  
a u t h o r i t y  a l l o w s  t h e m  t o  p r o m u l g a t e  r e g u l a t i o n s  c o m p l y i n g  w i t h  

t h e  r e q u i r e m e n t s  s e t  f o r t h  in t h e  M M P A  a m e n d m e n t s .  F i n a l l y ,  
t h e  m e m o r a n d u m  w i l l  s u g g e s t  l e g i s l a t i o n  f o r  y o u  t o  c o n s i d e r  
w h i c h  w o u l d  e x p a n d  t h e  g u i d e  b o a r d ' s  a u t h o r i t y  f o r  i s s u i n g  
s p e c i a l  g u i d e  p e r m i t s  s o  t h a t  it w o u l d  h a v e  s t a t u t o r y  a u t h o r i t y  
t o  p r o m u l g a t e  r e g u l a t i o n s  \ h i c h  m e e t  t h e  r e q u i r e m e n t s  o f  t h e  
M M P A  a m e n d m e n t s .

I. T H E  M A R I N E  V1AMMAL P R O T E C T I O N  A C T  A M E N D M E N T S  O F  1982.

A s  y o u  k n o w ,  l a s t  f a l l  C o n g r e s s  a m e n d e d  t h e  M a r i n e  M a m m a l  

P r o t e c t i o n  Ac t .  E n c l o s e d  is a c o p y  o f  t h e  H o u s e  C o m m i t t e e  o n  
M e r c h a n t  M a r i n e  a n d  F i s h e r i e s '  r e p o r t  w h i c h  a c c o m p a n i e d  t h e  a m e n d­
m e n t s .  Y o u  w i l l  n o t e  th a t  t h e  a m e n d m e n t s  a r e  c o n t a i n e d  o n  p a q ^ s  
1 - 8 o f  t h e  r e p o r t s .  T h e  r e m a i n i n g  p a g e s  o f  t h e  r e p o r t  d e s c r i b e  
a n d  e x p l a i n  v a r i o u s  p r o v i s i o n s  o f  t h e  a m e n d m e n t '  .

T h e  a m e n d m e n t s    i d e  in p a r t  t h a t  t h e  S t a t e  o f  A l a s k a  c a n
r e g a i n  m a n a g e m e n t  o f  m a r i n e  m a m m a l s  if it s a t i s f i e s  c e r t a i n  p r e­
r e q u i s i t e s .  O n e  o f  t h o s e  p r e r e q u i s i t e s  is t h a t  if t h e r e  is to 
b e  a n y  g u i d i n g  f o r  m a r i n e  m a m m a l s  " l i c e n s i n g  o f  m a r i n e  m a m m a l  
h u n t i n g  g u i d e s  a n d  t h e  a s s i g n m e n t  o f  g u i d i n g  a r e a s  w i l l ,  t o  t h e  
m a x i m u m  e x t e n t  p r a c t i c a b l e ,  p r o v i d e  e c o n o m i c  o p p o r t u n i t i e s  for 
t h e  r e s i d e n t s  o f  t h e  rUi.al c o a s t a l  v i l l a g e s  o f  A l a s k a  w h o  e n g a g e  
i n  s u b s i s t e n c e  u s e s  o f  t h e  s p e c i e s . "  (See s e c t i o n  1 0 9 ( f ) ( 1 ) ( B )
(ii) o n  p a g e  6 o f  t h e  r e p o r t ) . I n  e x p l a i n i n g  w h a t  w a s  m e a n t  b y



. . . T h e  S t a t e  m a y  n o t  a u t h o r i z e  a g u i d e d  
h u n t  f o r  a n y  m a r i n e  m a m m a l  s p e c i e s  u n t i l  t h e  
S t a t e  h a s  d o n e  e v e r y t h i n g  p r a c t i c a b l e  t o  l i­

c e n s e  t h e  r e s i d e n t s  o f  c o a s t a l  v i l l a g e s  o f  
t h e  a f f e c t e d  a r e a .  If c o m p e t e n t  a n d  k n o w­
l e d g e a b l e  l o c a l  r e s i d e n t s  a r e  a v a i l a b l e ,  t h e y  

m u s t  b e  l i c e n s e d . ( e m p h a s i s  a d d e d ) . P a g e  29 
L £  t h e  r e p o r t .

T h e  i ite is a l l o w e d  b y  s e c t i o n  1 0 9 ( f ) ( 1 ) (B) t o  c o m p l y  w i t h  
s e c t i o n  1 0 y ( f ) ( 1 ) (B)(ii) b y  a d o p t i n g  e i t h e r  "a s t a t u t e  o r  r e g u­
l a t i o n .  "

II. T H E  P R E S E N T  A U T H O R I T Y  O F  T H E  G U I D E  B O A R D  T O  I S S U E  S P E C I A L
G U I D I N G  P E R M I T S .

S i n c e  s e c t i o n  1 0 9 ( f ) ( 1 ) ( B )  a l l o w s  t h e  s t a t e  t o  c o m p l y  w i t h  
s e c t i o n  1 0 9 (f) ( 1 ) (B) (ii) b y  a d o p t i n g  a r e g u l a t i o n ,  a n  i n v e s t i­

g a t i o n  m u s t  b e  m a d e  i n t o  w h e t h e r  s t a t e  l a w  g r a n t s  t h e  g u i d e  b o a r d  

l e g a l  a u t h o r i t y  t o  i s s u e  s p e c i a l  gu:'ding p e r m i t s  f o r  m a r i n e  m a m ­
m a l  h u n t s  i n  a m a n n e r  a n d  t o  a d e g r e e  w h i c h  s a t i s f i e s  t h e  r e q u i r e­
m e n t s  o f  t h e  M M P A  a m e n d m e n t s .

T h e  o n l y  s t a t u t e  p r e s e n t  a u t h o r i z i n g  t h e  g u i d e  b o a r d  to 
i ss u e  s p e c i a l  g u i d i n g  p e r m i t s  is AS 0 |:).54 .04 5, w h i c h  p r o v i d e s :

T h i s  c h a p t e r  d o e s  n o t  L i m i t  t h e  p o w e r  o f  
t h e  b o a r d  o r  i t s  a u t h o r i z e d  d e s i g n e e ,  t o  i s s u e  
a s p e c i a l  g u i d i n g  p e r m i t ,  in p l a c e  c f  a g u i d e  
l i c e n s e ,  to a p e r s o r  uo g u i d e  i n  a s p e c i f i­
c a l l y  d e s i g n a t e d  a r e a ,  if t h e p e r s o n  is c o n s i -  

f °rec? s u f f i c i e n t l y  e x p e r i e n c e d  t o  p e r f o r m  t h e  
. r v i c e s  o f  a g u i d e  a n d  is l i m i t e d  s o l e l y  b y  

L a n g u a g e  b a r r i e r s  f r o m  s e c u r i n g  a r e g u l a r  g u i d e  
l i c e n s e  - ( e m p h a s i s  a d d e d ) .

T h i s  s t a t u t e  a u t h o r i z e s  t h e  b o a r d  t o  i s s u e  s p e c i a l  g u i d i n g  
p e r m i t s  u n d e r  e x t r e m e l y  l i m i t e d  c i r c u m s t a n c e s :  t h e  a p p l x c . a t
is s u f f i c i e n t l y  e x p e r i e n c e d  t o  p e r f o r m  t h e  s e r v i c e s  o f  a g u i d e  
a n d  is l i m i t e d  s o l e l y  b y  l a n g u a g e  b a r r i e r s  f r o m  s e c u r i n g  a 
r e g u l a r  g u i d e  l i c e n s e .  T h e  i s s u a n c e  o f  s p e c i a l  g u i d i n g  p e r m i t s  
f o r  r e a s o n s  o t h e r  t h a n  t h e  l a n g u a g e  b a r r i e r  p r o b l e m  a r e  p e i f i t ­
t e d  b y  n e i t h e r  t h i s  s t a t u t e  n o r  a n y  o t h e r  s t a t u t e .  A n d  a n  
a g e n c y  c r e a t e d  b y  t h e  s t a t e ,  s u c h  as t h e  g u i d e  b o a r d ,  h a s  o n l y  

t h o s e  p o w e r s  w h i c h  t h e  l e g i s l a t u r e  g i v e s  t o  it. C o n s e q u e n t l y ,
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t h e  b o a r d ' s  a u t h o r i t y  t o  i s s u e  s p e c i a l  g u i d i n g  p e r m i t s  i s  l i m i t e d  

t o  t h o s e  s i t u a t i o n s  d e s c r i b e d  i n  A S  0 8 . 5 4 . 0 4 5 .

III. S T A T E  L A W  D O E S  N O T  A U T H O R I Z E  T H E  G U I D E  B O A R D  T O  I S S U E  
S P E C I A L  G U I D I N G  P E R M I T S  F O R  M A R I N E  M A M M A L S  I N  A  M A N N E R  
W H I C H  S A T I S F I E S  T H E  M A R I N E  M A M M A L  P R O T E C T I O N  A C T ' S  

A M E N D M E N T S .

7.s d i s p l a y e d  a b o v e ,  c u r r e n t l y  t h e  g u i d e  b o a r d  h a s  t h e  a u t h o r­
i t y  t o  i s s u e  s p e c i a l  g u i d i n g  p e r m i t s  o n l y  w h e n  l a n g u a g e  b a r r i e r s  
p r e v e n t  a n  i n d i v i d u a l  f r o m  o t h e r w i s e  s e c u r i n g  a g u i d e  l i c e n s e .
T h e  M M P A  a m e n d m e n t s ,  o n  t h e  o t h e r  h a n d ,  r e q u i r e  t h a t ,  t o  t h e  m a x i ­
m u m  e x t e n t  p r a c t i c a b l e ,  m a r i n e  m a m m a l  g u i d e  l i c e n s e s  b e  i s s u e d  t o  

r e s i d e n t s  o f  r u r a l  c o a s t a l  v i l l a g e s  o f  A l a s k a  w h o  e n g a g e  i n  s u b­

s i s t e n c e  u s e s  o f  t h e  s p e c i e s .

In o r d e r  t o  c o m p l y  w i t h  t h e  m a n d a t e  o f  t h e  M M P A  a m e n d m e n t s ,  
t h e r e f o r e ,  s t a t e  l a w  m u s t  g i v e  t h e  g u i d e  b o a r d  w i d e - r a n g i n g  a u t h o­

r i t y  t o  i s s u e  g u i d i n g  p e r m i t s  f o r  m a r i n e  m a m m a l s  t o  r e s i d e n t s  o f  
r u r a l  c o a s t a l  v i l l a g e s  w h o  e n g a g e  i n  s u b s i s t e n c e  u s e s  o f  t h e  
s p e c i e s .  H o w e v e r ,  b e c a u s e  s t a t e  l a w  a u t h o r i z e s  t h e  i s s u a n c e  o f  
s p e c i a l  g u i d i n g  p e r m i t s  o n l y  w h e n  l a n g u a g e  b a r r i e r s  p r e v e n t  a 
p e r s o n  f r o m  o t h e r w i s e  s e c u r i n g  a g u i d e  l i c e n s e ,  a n y  r e g u l a t i o n  
w h i c h  t h e  g u i d e  b o a r d  m i g h t  p r o m u l g a t e  w h i c h  g i v e s  p r e f e r e n c e  
f o r  g u i d e  l i c e n s e s  co r u ^ a l  c o a s t a l  s u b s i s t e  c e  u s e r s  wc aid b e  
b e y o n d  t h e  s c o p e  o f  i t s  s t a t u t o r y  a u t h o r i t y .  C o n s e q u e n t l y ,  t h e  
r e g u l a t i o n s  w o u l d  b e  v u l n e r a b l e  t o  a t t a c k  i n  c o u r t .

A n  e x a m p l e  d i s p l a y s  h o w  A S  0 8 . 5 4 . 0 4 5  f a i l s  t o  g i v e  t h e  g u i d e  
b o a r d  a u t h o r i t y  w h i c h  is b r o a d  e n o u g h  f o r  t h e m  t o  c o m p l y  w i t h  t h e  
M M P A  a m e n d m e n t s .  S u p p o s e  a s u b s i s t e n c e  w a l r u s  h u n t e r  f r o m  
S a v o o n g n  w a n t s  t o  g u i d e  m a r i n e  m a m m a l  h u n t s .  T h i s  p e r s o n  c a n  n o t  
b e  i s s u e d  a s p e c i a l  g u i d i n g  p e r m i t  u n d e r  r e g u l a t i o n s  p r o m u l g a t e d  
b y  t h e  g u i d e  b o a r d  u n d e r  A S  0 8 . 5 4 . 0 4 5  if t h e  h u n t e r  s p e a k s  E n g l i s h .  

H o w e v e r ,  u n d e r  t h e  M M P A  a m e n d m e n t s ,  t h i s  p e r s o n  s h o u l d  q u a l i f y  for 
a p e r m i  :, r e g a r d l e s s  o f  w h e t h e r  l i n g u i s t i c  d i f f e r e n c e s  e x i s t ,  b e ­
c a u s e  h e / s h e  is a r e s i d e n t  o f  a r u r a l  c o a s t a l  v i l l a g e  w h o  e n g a g e s  
i n  s u b s i s t e n c e  a c t i v i t i e s .  A S  0 8 . 5 4 . C . 5 t h e r e f o r e  d o e s  n o t  a l l o w  
t h e  g u i d e  b o a r d  t o  l i c e n s e  c o m p e t e n t  a n d  k n o w l e d g e a b l e  l o c a l  r e s i­
d e n t s  " t o  t h e  m a x i m u m  e x t e n t  p r a c t i c a b l e , "  a s  r e q u i r e d  b y  t h e  M M P A  

a m e n d m e n t s .  P e r s o n s  w h o  s p e a k  E n g l i s h ,  r e g a r d l e s s  o f  w h e t h e r  t h e y  
a r e  r e s i d e n t s  o f  r u r a l  c o a s t a l  v i l l a g e s ,  c a n n o t  b e  g i v e n  s p e c i a l  

g u i d i n g  l i c e n s e s  p u r s u a n t  t o  A S  0 8 . 5 4 . 0 4 5 .

A c o m p a r i s o n  o f  t h e  p r o p o s e d  m a r i n e  m a m m a l  g u i d i n g  p e r m i t  
r e g u l a t i o n s  (a c o p y  o f  w h i c h  is e n c l o s e d )  w h i c h  t h e  g u i d e  b o a r d  
h a s  p r o m i s e d  t o  i m p l e m e n t  w i t n  AS 0 8 . 5 4 . 0 4 5  r e v e a l s  t h a t  t h e  
r e g u l a t i o n s ,  if a d o p t e d ,  w o u l d  e x c e e d  t h e  g u i d e  b o a r d ' s  a u t h o r -
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ity. N o w h e r e  i n  t h e  r e g u l a t i o n s  i s  t h e r e  a n y  i n d i c a t i o n  t h a c  t h e  
s p e c i a l  p e r m i t s  w o u l d  b e  i s s u e d  b e c a u s e  o f  l a n g u a g e  b a r r i e r s ,  a s  
r e q u i r e d  b y  A S  0 8 . 5 4 . 0 4 5 .  C o n s e q u e n t l y ,  a l t h o u g h  t h e  r e g u l a t i o n s ,  

if a d o p t e d ,  m i g h t  b r i n g  t h e  s t a t e  i n t o  c o m p l i a n c e  w i t h  t h e  l a n g u ­
a g e  i n  t h e  a m e n d m e n t s  t o  t h e  M M P A ,  t h e  r e g u l a t i o n  w o u l d  e x c e e d  

t h e  g u i d e  b o a r d ' s  s t a t u t o r y  a u t h o r i t y  a n d  c o u l d  t h e r e f o r e  b e  

v o i d e d  b y  a c o u r t .

IV. S U G G E S T E D  A M E N D M E N T S .

T h e r e  a r e  t w o  p o s s i b l e  w a y s  t o  a m e n d  A S  0 8 . 5 4  so t h e  g u i d e  
b o a r d  h a s  t h e  a u t h o r i t y  t o  i s s u e  s p e c i a l  m a r i n e  m a m m a l  g u i d i n g  
p e r m i t s .  T h e  f i r s t  w a y  i s  t o  a m e n d  A S  0 8 . 5 4 . 0 4 5 .  I d o  n o t  r e c o m ­
m e n t  t h i s  a l t e r n a t i v e .  T h i s  s t a t u t e  a u t h o r i z e s  t h e  g u i d e  b o a r d  t o  
i s s u e  s p e c i a l  g u i d i n g  p e r m i t s  f o r  a n y  s p e c i e s  if l a n g u a g e  is t h e  
b a r r i e r .  I t h i n k  t h i s  s t a t u t e  s h o u l d  b e  k e p t  a s  is so t h a t  t h e  
g u i d e  b o a r d  r e t a i n s  t h e  a u t h o r i t y  to i s s u e  s p e c i a l  g u i d e  l i c e n s e s  
f o r  h u n t s  f o r  a n y  s p e c i e s  s u c h  as m u s k  o x e n .  If t h e  s t a t u t e  w e r e  
a m e n d e d  t o  s p e a k  s p e c i f i c a l l y  t o  m a r i n e  m a m m a l  h u n t s ,  t h e n  t h e  
g u i d e  b o a r d  w o u l d  l o s e  t h e  p o w e r  t o  i s s u e  s p e c i a l  g u i d e  l i c e n s e s  
f o r  s p e c i e s  o t h e r  t h a n  m a r i n e  m a m m a l s .

T h e  s e c o n d  w a y  t o  a m e n d  A S  0 8 . 5 4  t o  a u t h o r i z e  t h e  g u i d e  b o a r d  
t o  i s s u e  s p e c i a l  m a r i n e  m a m m a l  h u n t s ,  is t o  p a s s  b r a n d  n e w  s t a t u t e s .  
T h e s e  s t a t u t e s  c o u l d  b e  t i t l e d  A S  0 8 . 5 4 . 0 4 6  - .048, a s  t h e y  s e e m  t o  
f i t  l o g i c a l l y  i n t o  t h e  s t a t u t o r y  f r a m e w o r k  a t  t h a t  l o c a t i o n .
A t t a c h e d  a r e  m y  s u g g e s t e d  a m e n d m e n t s ,  i n  e s s e n c e  c o d i f y i n g  t h e  
l a n g u a g e  in t h e  r e g u l a t i o n s  w h i c h  w e r e  p r o p c s e d  b y  t h e  E s k i m o  
W a l r u s  C o m m i s s i o n .

A s  y o u  k n o w ,  t h e  H o u s e  R e s o u r c e s  Coinmittee l a s t  w e e k  p a s s e d  
o u t  o f  c o m m i t t e e  CSIIB 1 9 9  ;2u Res) , a n  a c t  r e l a t i n g  t o  g u i d i n g .
T h i s  b i l l  d o e s  n o t  e x p a n d  t h e  g u i d e  b o a r d ' s  a u t h o r i t y  t o  i s s u e  

s p e c i a l  m a r i n e  m a m m a l  p e r m i t s  b e y o n d  t h e  b o a r d ' s  p r e s e n t  a u t h o r ­
ity. I t h i n k  t h a t  p r o c e d u r a l l y  t h i s  b i l l  c o u l d  b e  a m e n d e d  e i t h e r  
i n  t h e  S e n a t e  o r  t h e  H o u s e ,  t o  r e f l e c t  t h e  s u g g e s t e d  c h a n g e s  I ' v e  
a t t a c h e d .
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Sec. 0 8 . 5 4 . 0 4 6 .  Q u a l i f i c a t i o n s  f o r  a n d  p r i v i l e g e s  a n d  l i m i­

t a t i o n s  o f  m a r i n e  m a m m a l  g u i d e s .

(1) A  p e r s o n  is e n t i t l e d  t o  b e  l i c e n s e d  a s  a m a r i n e  m a m m a l  

g u i d e  if h e

(a) is 2 1  y e a r s  o f  a g e  o r  m o r e ;

(b) is a r e s i d e n t  o f  t h e  a r e a  o f  t h e  s t a t e  i n  w h i c h  h e  

i s  t o  g u i d e ;

(c) h a s  l e g a l l y  h u n t e d  m a r i n e  m a m m a l s  i n  m e  s t a t e  f o r

a l l  o r  p a r t  o f  e a c h  o f  t e n  y e a r s  i n  a m a n n e r  d i r e c t l y  c o n t r i ­

b u t i n g  t o  h i s  e x p e r i e n c e  a n d  c o m p e t e n c y  a s  a g u i d e ;

(d) h a s  b e e n  a r e c o g n i z e d  b o a t  c a p t a i n  f o r  t h r e e  y e a r s ;

(e) is p h y s i c a l l y  a b l e  t o  p e r f o r m  t h e  s e r v i c e s  o f  a g u i d e ;

(f) h a s  d e m o n s t r a t e d  t o  t h e  b o a r d  s u f f i c i e n t  s t a n d a r d s  o f  

c o m p e t e n c e  a n d  e t h i c a l  c o n d u c t  a n d  h a s  n o t  b e e n  c o n v i c t e d  o f  a 

c r i m e  i n v o l v i n g  m o r a l  t u r p i t u d e ;

(g) h a s  p a s s e d  a q u a l i f i c a t i o n  e x a m i n a t i o n ,  p r e p a r e d  a n d  

a d m i n i s t e r e d  b y  t h e  b o a r d  o r  i t s  a g e n t s ,  o n  t n e  f o l l o w i n g  

s u b j e c t s :

(ii) f i s h ,  g a m e ,  a n d  g u i d i n g  l a w s  a n d  r e g u l a t i o n s ;

(ii) r e l e v a n t  c h a r a c t e r i s t i c s  o f  t h e  s p e c i f i c

s p e c i e s  o f  m a r i n e  m a m m a l s  t o  b e  h u n t e d ;

(iii) f i e l d  p r e p a r a t i o n  o f  t r o p h i e s ;

(iv) c a r e  o f  m e a t ;

(v) f i r e a r m  s a f e t y ;

(vi) r e l e v a n t  c h a r a c t e r i s t i c s  o f  ic e ,  o c e a n  c u r r e n t s ,

a n d  w e a t h e r  o f  t h e  a r e a  in w h i c h  t h e  a p p l i c a n t  is t o  g u i d e ;

(vii) p r a c t i c a l  f i r s t  aid;

(viii) p h o t o g r a p h y ;  a n d

(ix) b o o k i n g  a n d  c o n t r a c t i n g .



(2) A  m a r i n e  m a m m a l  g u i d e

(a) m a y  s i g n  s t a t e m e n t s  o f  r e m u n e r a t i o n ;

(b) s h a l l  b e  l i m i t e d  t o  t w o  h u n t e r s  i n  t h e  f i e l d  o n  a n y

o n e  h u n t ;  a n d

(c) s h a l l  b e  h e l d  r e s p o n s i b l e  f o r  t h o s e  s a m e  r e s p o n s i b i  • .1-

t e s  a s  a m a s t e r  o r  r e g i s t e r e d  g u i d e  u n d e r  s i m i l a r  c o n d i t i o n s .

S e c .  0 8 . 5 i . 0 4 7 .  Q u a l i f i c a t i o n s  f o r  a n d  p r i v i l e g e s  a n d  l i m i­

t a t i o n s  o f  a s s i s t a n t  m a r i n e  m a m m a l  g u i d e  l i c e n s e s .

(1) A  p e r s o n  is e n t i t l e d  t o  b e  l i c e n s e d  a s  a n  a s s i s t a n t  m a r i n e

m a m m a l  g u i d e  i f  h e

;•*' is H  y e a r s  o f  a g e  o r  m o r e ;

(b) is a r e s i d e n t  o f  t h e  a r e a  o f  t h e  s t a t e  o f  w h i c h  h e  

is t o  g u i d e ;

(c) h a s  l e c a l l y  h u n t e d  m a r i n e  m a m m a l s  i n  t h e  s t a t e  f o r  

a l l  o r  p a r t  o f  e a c h  o f  s e v e n  y e a r s  i n  a m a n n e r  d i r e c t l y  c o n t r i­

b u t i n g  t o  h i s  e x p e r i e n c e  a n d  c o m p e t e n c y  a s  a n  a s s i s t a n t  g u i d e ;

(d) is p h y s i c a l l y  a b l e  t o  p e r f o r m  t h e  d u t i e s  o f  in a s s i s ­

t a n t  m a r i n e  m a m m a l  g u i d e ;

(e) h a s  b e e n  r e c o m m e n d e d  i n  w r i t i n g  b y  a m a s t e r ,  r e g i s ­

t e r e d  o r  m a r i n e  m a m m a l  g u i d i n g  p e r m i t  h o l d e r .

(2) A n  a s s i s t a n t  m a r i n e  man” .1 g u i d e

(a) m a y  n o t  c o n t r a c t  h u n t s ;

(b) m a y  n o t  c o n d u c t  a h u n t ;  a n d

(c) s h a l l  b e  u n d e r  t h e  i m m e d i a t e  s u p e r v i s i o n  o f  t h e  

m a r i n e  m a m m a l  g u i d e  b y  w h o m  h e  i s  e m p l o y e d  a n d / o r  w o r k i n g  w i t h .



S e c .  0 8 . 5 4 . 0 4 8 .  M a r i n e  m a m m a l  a n d  a s s i s t a n t  m a r i n e  m a m m a l  

g u i d e  r e g u l a t i o n s . T h e  g u i d e  b o a r d  s h a l l  p r o m u l g a t e  r e g u l a t i o n s  

i m p l e m e n t i n g  A S  0 8 . 5 4 . 0 4 6  - .047. T h e s e  r e g u l a t i o n s  s h a l l  e n s u r e  

t h a t ,  t o  t h e  m a x i m u m  e x t e n t  p r a c t i c a b l e ,  g u i d i n g  f o r  m a r i n e  m a m m a l s  

w i l l  b e  d o n e  b y  r e s i d e n t s  o f  t h e  r u r a l  coa<=tal v i l l a g e s  o f  t h e  

S t a t e  w h o  e n g a g e  i n  s u b s i s t e n c e  u s e s  o f  t h a t  s p e c i e s .



2

3

4

5

6

7

8 

9

10

11

12

13

14

. . .  > 15 

1G

17

18 

,» 

20 

21 

22

23

24

\  25\

20

27

28 

20

1

.

O r ig in a l  s p o n s o r :  R u le s / G o v e r n o r

IN  THE HOUSE

O f f e r e d :  3 /5 /8 2R e f e r r e d :  F i n a n c e
BY THE JU D IC IA R Y  COMMITTEE 

CS FOR HOUSE B I L L  NO. 1 9 9  ( J u d i c i a r y )

IN  THE L E G IS L A T U R E  OF THE STA TE OF ALASKA 

TW ELFTH  L E G IS L A T U R E  -  SECOND S E S S IO N  

A B I L L

F o r  an A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  to  g u id in g ;  and  p r o v id in g  f o r  an

e f f e c t i v e  d a t e . "

B E  IT  ENACTED BY THE L E G IS L A T U R E  OF TH E STA TE OF ALASKA :

*  S e c t io n  1 . AS 0 8 , 0 1 . 0 1 0 ( 2 0 ) i s  am ended to  r e a d :

( 2 0 ) G u id e  [L IC E N S IN G  AND CONTROL] B o a rd ;

*  S e c .  2 . AS 0 b . 0 3 . 0 1 0 ( c ) ( 2 0 ) i s  am ended to  r e a d :

( 2 0 ) G u id e  L IC E N S IN G  AND CONTROL] B o a rd  I AS 0 8 . 5 4 . 0 1 0 ) - -  

Ju n e  3 0 , 1 9 8 4  [ 1 9 8 2 ] .

*  S e c .  3 . AS 0 8 . 5 4 . 0 1 0  i s  amended to  r e a d :

A R T IC L E  1 . G U ID E  [L IC E N S IN G  AND CONTROL] BOARD.

S e c .  0 8 . 5 4 . 0 1 0 . CREATIO N  AND M EM BERSH IP  OF BOARD. F o r  th e  p u r ­

p o ses  o f  l i c e n s i n g  and r e g u la t in g  th e  a c t i v l t i e s  o f  g u id e s  i n  che b e s t  

i n t e r e s t s  o f  th e  s t a t e ' s  w i l d l i f e  r e s o u r c e s ,  t h e r e  [T H E R E ] i s  c r e a t e d  

i n  th e  D e p a rtm e n t o f  Commerce and E co n o m ic  D eve lo p m en t th e  G u id e  [ L I ­

CEN SIN G  AND CONTRO I] B o a rd  c o n s i s t i n g  o f  s t ’en  m em bers. T h re e  members 

o f  th e  b o a rd  m ust be l i c e n s e d  r e g i s t e r e d  o r  m a s te r  g u id e s  who a r e  a c ­

t i v e l y  In v o l v e d  i  . th e  g u id in g  p r o f e s s io n .  The  o t h e r  members o f  th e  

b o a rd  s h a l l  be k n o w le d g e a b le  and e x p e r ie n c e d  w i t h  th e  f i s h  and  game 

r e s o u r c e s  o f  th e  s t a t e  h u t  may n o t  be  l i c e n s e d  g u id e s .  E a c h  member 

s h a l l  h a v e  b een  a r e s id e n t  o f  th e  s t a t e  f o r  a t  l e a s t  1 0  y e a r s  [NO MORE 

TUAN TH REE MEMBERS OF TH E BOARD SH A LL  HAVE A G U ID E  L IC E N S E .  THE OTHER

MEMBERS SH A LL HAVE A GEN ERAL KNOWLEDGE OF TH E GAME RESO URCES OF THE 

ST A T E . A M INIMUM OF 1 0  YEARS R ES ID EN C E  IN  THE STA TE I S  REQ U IRED  FOR

A L L  MEMBERS OF THE BO A RD ].
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*  S e c .  4 . AS 0 8 . 5 4 . 0 2 0  i s  am ended to  r e a d :

S e c .  0 8 . 5 4 . 0 2 0 . APPO INTM ENT AND TERM OF O F F IC E .  The  members o f  

th e  b o a rd  s h a l l  be a p p o in te d  b y  th e  g o v e rn o r  and c o n f irm e d  b y  th e  

l e g i s l a t u r e  f o r  s t a g g e r e d  te rra s  o f  t h r e e  y e a r s  o r  u n t i l  t h e i r  s u c c e s s o r s  

a r e  a p p o in te d .  [ I N I T I A L  TERMS ARE AS FOLLOW S: TH REE  MEMBERS FOR ONE

Y EA R , TWO MEMBERS FOR TWO Y E A ? 3 , AND TWO MEMBERS FOR TH REE  Y E A R S . ]  A 

merah -  may be rem oved  a t  th e  p le a s u r e  o f  th e  g o v e r n o r .

*  S e c .  5 . AS 0 8 . 5 4 . 0 3 0  i s  am ended to  r e a d :

S e c .  0 8 . 5 4 . 0 3 0 . CHAIRMAN OF THE BOARD. The b o a rd  s h a l l  e l e c t  one 

o f  i t s  members to  s e r v e  as  c h a irm a n  f o r  a p e r io d  o f  two y e a r s .  I f  a

y e a r s a f t e r  h i s  e l e c t i o n  as  c h a irm a n  and he i s n o t  r e a p p o in t e d  to  th e

b o a r d , t h e  b o a rd  may e l e c t  an  a c t in g  c h a irm a n . When a l l  v a c a n c ie s  on

th e  b o a rd  a r e  f i l l e d ,  th e  b o a rd  3 h a l l  e l e c t  a new c h a ir m a n .

S e c .  6 . AS 0 8 . 5 4  i s  amended b y  a d d in g  a new s e c t i o n  to  r e a d :

S e c .  0 8 . 5 4 . 0 3 5 . QUORUM: REQ U IRED  M A JO R IT Y  VO TE. F o u r  members o f

th e  b o a rd  c o n s t i t u t e  a quorum  f o r  th e  t r a n s a c t io n  o f  b u f - 'a o s s ,  f o r  th e  

p e r fo rm a n c e  o f  a n y  d u t y ,  and f o r  r.he e x e r c i s e  o f  a n y  pow er u n d e r t h i s  

c h a p t e r .  H o w e v e r , th e  b o a rd  may n o t  a d o p t a > i g u l a t i o n ,  r e v o k e ,  s u s ­

p en d , o r d en y  r e n e w a l o f  a l i c e n s e ,  u n le s s  th e  a c t i o n  i s  a p p ro ve d  b y  a 

v o t e  o f  i m a jo r i t y  o f  th e  f u l l  m em bersh ip  o f  th e  b o a r d .

S e c .  7 . AS 0 8 . 5 4 . 0 4 0 ( a ) ( 2 ) i s  am ended to  r e a d :

( 2 ) d e te rm in e  [AND PA SS ONJ q u a l i f i c a t i o n s  o f  a p p l i c a n t s  f o r  

l i c e n s e s  and a u t h o r iz e  th e  is s u a n c e  o f  l i c e n s e s  to  th o s e  who q u a l i f y j

S e c .  8 . AS 0 8 . 5 4 . 0 4 0 ( a ) ( 4 ) i s  amended to  r e a d :

( 4 ) c o m p i le ,  m a in t a in  and p u b l is h  a [G U ID E ] r e g i s t e r  o f

g u id e s  who h a v e  n o t  b een  c o n v i c t e d  o f  a v i o l a t i o n  o f  a  [F ED ER A L  OR] 

s t a t e  h u n t in g  [SPO RT  F IS H ,  G A M E,] o r  g u id in g  s t a t u t e  o r  r e g u l a t i o n  

d u r in g  th e  f i v e  y e a r s  im m e d ia te ly ’ p r e c e d in g  p u b l i c a t i o n ;. [A  G U ID E
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L IS T E D  IN  THE R E G IS T E R  WHOSE L IC E N S E  I S  REVOKED OR SUSPEN DED  SH A LL BE 

REMOVED FROM THE R E G IS T E R  W H ILE  H IS  L IC E N S E  I S  REVOKED OR S U S P EN D E D ;] 

S e c .  9 . AS 0 8 . 5 4 . 0 4 0 ( a ) ( 5 ) i s  r e p e a le d  aud r e e n a c t e d  to  r e a d :

( 5 ) c o l l e c t  and m a in t a in  r e c o r d s  o f  h u n ts  c o n d u c te d  b y  

g u id e s )  c\ ' p' 1-'— *. 1/ i 3  ( '{ '( ( t  f£-£

;-,ec. 1 0 . AS 0 8 . 5 4 . 0 4 0 ( h )  i s  amended to 'T re a d :

(b )  I f  a  p e r s o n  i s  u n a b le  ::o c o m p e te n t ly  u n d e r s ta n d  th e  w r i t t e n  

p o r t i o n  o f  an  e x a m in a t io n  g i j e n  u n d e r  ( a ) ( 1 ) o f  t h i s  s e c t i o n ,  th e  b o a rd  

s h a l l  s u b s t i t u t e  a s p e c i a l  o r a l  e x a m in a t io n  [H E  SH A LL BE  G IV EN  THE COM­

P L E T E  EXAM IN ATIO N  O RALLY IN  A LANGUAGE WHICH HE U N D ERSTA N D S].

S e c .  1 1 . AS 0 8 . 5 4 . 1 1 0 ( 8 ) i s  am ended to  r e a d :

( 8 ) h a s  b een  l i c e n s e d  a s  and p e r fo rm e d  th e  s e r v i c e s  o f  an 

a s s i s t a n t  g u id e  o r  a s p e c i a l  g u id e  i n  th e  s t a t e  f o r  a p a r t  o f  e a ch  o f  

t h r e e  y e a r s ;

Sec ,. 1 2 . AS 0 8 . 5 4  i s  amended b y  a d d in g  a new s e c t i o n  to  r e a d :

S e c .  0 8 . 5 4 . 1 4 1 . P R IV IL E G E S  AND L IM IT A T IO N S  OF A S S IS T A N T  G U ID E S . 

An a s s i s t a n t  g u id e

( 1 ) may n o t  c o n t r a c t  f o r  g u id e d  h u n t s ;  and

( 2 ) s h a l l  be s u p e r v is e d  b y  a  r e g i s t e r e d  o r  m a s te r  g u id e  a t  

a l l  t im e s  w h i l e  t h e  a s s i s t a n t  g u id e  i s  i n  th e  f i e l d  on  g u id e d  h u n t s .

S e c .  1 3 . AS 0 8 . 5 4 . 1 7 0  i s  amended t o  r e a d :

S e c .  0 8 . 5 4 . 1 7 0 . ANNUAL [ L IC E N S E ]  F E E S .  ( a )  A n n u a l [L IC E N S E ]

f e e s  f o r  e n g a g in g  in  th e  p r o f e s s io n  o f  g u id in g  a r e :

( 1 ) m a s te r  g u id e  l i c e n s e  [ ,  ANNUAL] ....................................... $ 7 5

( 2 ) r e g i s t e r e d  g u id e  l i c e n s e  [ ,  ANNUAL]  ..........................  7 5

( 3 ) c l a s s - A  a s s i s t a n t  g u id e  l i c e n s e  [ ,  ANNUAL] ....................  1 5

( 4 ) a s s i s t a n t  g u id e  l i c e n s e  , ANNUAL] ......................   1 0

( 5 ) s p e c i a l  g u id e  l i c e n s e   .....................   2 5

( b )  T h e  a n n u a l [L IC E N S E ]  f e e  f o r  a m a s te r  g u id e ,  r e g i s t e r e d
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g u id e ,  s p e c i a l  g u id e ,  c l a s s - A  a s s i s t a n t  g u id e ^  o r  a s s i s t a n t  g u id e  

l i c e n s e  i s  i n  a d d i t i o n  t o  th e  f e e  r e q u i r e d  f o r  a  h u n t in g  o r  f i s h i n g  

l i c e n s e .

[ ( c )  TH E L IC E N S E  F E E  FOR A TRANSPORTER I S  $ 1 0 . ]

*  S e c .  1 4 . AS 0 8 . 5 4  i s  am ended b y  a d d in g  a new s e c t i o n  t o  r e a d :

S e c .  0 8 . 5 4 . 1 8 6 . R E G IS T E R E D  G U ID E EXA M IN A T IO N . T h e  b o a rd  s h a l l  

a d m in is t e r  t h e  q u a l i f i c a t i o n  e x a m in a t io n  r e q u i r e d  u n d e r  AS 0 8 . 5 4 . 1 1 0  a t  

l e a s t  t w i c e  a  y e a r .  A t  l a a s t  o n ce  e v e r y  o t h e r  y e a r  t h e  b o a rd  s h a l l  

g iv e  t h e  e x a m in a t io n ,  a t  a  l o c a t i o n  o th e r  t h a n  A n c h o ra g e .  i

*  S e c .  1 5 . AS 0 8 . 5 4 . 1 9 0 ( a )  i s  am ended to  r e a d :

( a )  A m a s te r  g u id e ,  r e g i s t e r e d  g u id e ,  s p e c i a l  g u id e ,  c l a s s - A  

a s s i s t a n t  g u id e ,  o r  a s s i s t a n t  g u id e  [OR T RA N SPO RTER ] l i c e n s e  e x p i r e s  on 

D ecem ber 3 1 , f o l l o w in g  is s u a n c e .

*  S e c .  1 6 . AS 0 8 . 5 4 . 2 0 0 ( a )  i s  am ended t o  r e a a :

( a )  The  b o a rd  s h a l l  h o ld  a h e a r in g  to  d e te rm in e  i f  d i s c i p l i n a r y  

a c t io n  i s  n e c e s s a r y  i f  d u r in g  th e  f i v e  y e a r s  im m e d ia t e ly  p r e c e d in g  th e  

d a te  o f  th e  h e a r in g

( 1 ) c o m p la in t s  c o n c e r n in g  th e  l i c e n s e e ' s  g u id in g  a c t i v i t i e s  

[ L IC E N S E E ]  h a v e  b een  f i l e d  w i t h  th e  b o a rd  o r  o t h e r  s t a t e  a g e n c y  fro m  

t h r e e  o r  m ore c l i e n t s  o f  s e p a r a t e  p a r t i e s  an d  th e  d i v i s i o n  o f  f i B h  and 

w i l d l i f e  p r o t e c t i o n ,  D e p a rtm e n t o f  P u b l i c  S a f e t y ,  f in d s  a f t e r  i n v e s t i ­

g a t io n  t h a t  th e  c o m p la in t s  a p p e a r  to  be v a l i d ; o r

( 2 ) [A  L IC E N S E E  HAS SEEN  CHARGED W ITH  A V IO LA T IO N  OF FED ER A L

OR ST A T E  SPORT F IS H ,  GAME OR G U ID E  STA TU TES OR R EG U LA T IO N S ; OR]

( 3 ) a l i c e n s e e  h a s  b een  c o n v i c t e d  o f  a v i o )  ^ t io n  o f  a 

(F E D E R A L  O R] s t a t e  h u n t in g  o r  g u id in g  [SPO R T  F IS H ,  GAME OR G U ID E ] 

s t a t u t e  o r  r e g u l a t i o n .

*  S e c .  1 7 . AS 0 8 . 5 4 . 2 0 0 ( b )  i s  amended to  r e a d :

( b )  A f t e r  a h e a r in g ,  th e  b o a rd  may r e v o k e ,  s u s p e n d , o r  d en y
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1 r e n e w a l  o f  a  l i c e n s e  i f  th e  b o a rd  f i n d s  t h a t  th e  l i c e n s e e

2 ( 1 ) en g a g ed  i n  u n e t h i c a l  a c t i v i t y ,  u n s a fe  a c t i v i t y ,  o r  a c f i -

3  v i t y  w h ic h  a d v e r s e l y  a f f e c t s  th e  n a t u r a l  r e s o u r c e s  o f  th e  s t a t e  when

4  s u c h  a c t i v i t y  i s  u n r e la t e d  t o  th e  l e g a l  and  l e g i t i m a t e  p u rp o s e s  o f  th e

5  c o n t r a c t  h u n t ;  [O R ]

6  ( 2 ) v i o l a t e d  a  p r o v i s io n  o f  a  [F E D E R A L  OR] s t a t e  h u n t in g

7  [SPO R T  F IS H ,  GAMP] o r  g u id in g  [G U ID E ] s t a t u t e  o r  r e g u l a t i o n .

8  *  S e c .  1 8 . AS 0 8 . 5 4 . 2 0 0 ( c ) ( 2 ) i s  am ended to  r e a d

9  ( 2 ) i s  in c o m p e te n t  a s  a m a s te r  g u id e ,  r e g i s t e r e d  g u id e ,

s p e c i a l  g u id e ,  c l a s s - A  a s s i s t a n t  g u id e ,  o r  a s s i s t a n t  g u id e ;

11 *  S e c .  1 9 . AS 0 8 . 5 4 . 2 0 0 ( c ) ( 3 ) i s  r e p e a le d  and  r e e n a c t e d  to  r e a d :

12  ( 3 ) d u r in g  th e  f i v e  y e a r s  im m e d ia t e ly  p r e c e d in g  th e  d a te  o f

t h e  h e a r in g  h a s  b e e n  c o n v i c t e d  o f  a v i o l a t i o n  o f  a  s t a t u t e  o r  r e g u l a t i o n

14 p r o h ib i t i n g

15 v-.' y  (A )  w a n to n  w a s te  o f  a  w i l d  fo o d  a n im a l u n d e r  AS 1 6 , -

16 N o  3 0 . 0 1 0 ;
• hy.:

17  ̂ ( B )  h u n t in g  on th e  same d a y  t h a t  t h e  g u id e  o r  h i s  c l i e n t s

18  ” a r e  a i r b o r n e ;

(C )  h u n t in g  i n  an  a r e a  c lo s e d  u n d e r  AS 1 6 . 0 5 . 2 5 5 ( a ) ( 2 ) ;

10

19

20

21

22

23

24

25

26 

27 

26

(D ) h u n t in g  d u r in g  a h u n t in g  s e a s o n  c lo s e d  u n d e r  AS 1 6 . -  

Cy 0 5 . 2 5 5 ( a ) ( 2 ) .

*  S e c .  2 0 . AS 0 8 . 5 4 . 2 0 0 ( d )  i s  am ended t o  r e a d :

(d )  A [NO ] p e rs o n  who i s  d i s c i p l i n e d  u n d e r  t h i s  s e c t i o n  may n o t  

en g a g e  i n  a n y  g u id in g  [OR TRA N SPO RT IN G ] a c t i v i t y  d u r in g  th e  p e r io d  o f  

l i c e n s e  r e v o c a t i o n  o r  d i s c i p l i n a r y  a c t i o n .  A p e rs o n  l i c e n s e d  u n d e r  t h i s  

c h a p t e r  may n o t  h i r e  a p e rs o n  w hose l i c e n s e  i s  su sp e n d e d  o r  re v o k e d  to  

g u id e ,  and a g u id e  w hose l i c e n s e  i s  su sp e n d e d  o r  r e v o k e d  may n o t  g u id e  

29 i n  th e  em p lo y  o f  a  p e r s o n  l i c e n s e d  u n d e r  t h i s  c h a p t e r  [NO PERSON L IC E N S E D- 5 -  CSHB 1 9 9 ( Ju d )



UNDER T H IS  CHAPTER MAY H IR E  OR WORK FOR A G U ID E  WHOSE L IC E N S E  I S  S U S ­

PENDED OR REVOKED UNDER T H IS  S E C T IO N ].

S e c .  2 1 . AS 0 8 , 5 4 . 2 0 0  i s  am ended b y  a d d in g  new  s u b s e c t io n s  t o  r e a d :

( f )  I f  a  c e r t i f i e d  c o p y  o f  a ju d g m e n t o f  a c o n v i c t i o n  o f  a  g u id e  

f o r  a c r im e  d e s c r ib e d  i n  ( c ) ( 3 ) o f  t h i s  s e c t i o n  i s  f i l e d  w i t h  th e  b o a rd ,  

t h e  b o a rd  may im m e d ia t e ly  su sp en d  th e  g u id e 's  l i c e n s e .  The s u s p e n s io n  

may be  o r d e re d  e v e n  i f  th e  c o n v i c t i o n  r e s u l t e d  fro m  a  p le a  o f  n o lo  

c o n te n d e re  o r  th e  c o n v i c t i o n  i s  u n d e r  a p p e a l t o  a h ig h e r  c o u r t .  The 

o r d e r  re m a in s  i n  e f f e c t  u n t i l  a f t e r  th e  f i n a l  d i s p o s i t i o n  o f  th e  d i s c i ­

p l i n a r y  p r o c e e d in g  u n d e r  t h i s  s e c t i o n .

( g )  A c e r t i f i e d  c o p y  o f  a  ju d g m e n t >f c o n v i c t i o n  o f  a  g u id e  f o r  

an y  c r im e  i s  c o n c lu s iv e  e v id e r :  o f  th e  c o m m is s io n  o f  t h a t  c r im e  i n  an y  

d i s c i p l i n a r y  p ro c e e d in g  i n s t i t u t e d  u n d e r  t h i s  s e c t i o n .

S e c .  2 2 . AS 0 8 . 5 4 . 2 1 0  i s  r e p e a le d  and r e e n a c t e d  to  r e a d :

S e c .  0 8 . 5 4 . 2 1 0 . UNLAWFUL A C TS. ( a )  I t  i s  u n la w f u l  f o r

( 1 ) a m a s te r  g u id e ,  r e g i s t e r e d  g u id e ,  s p e c i a l  g u id e ,  c l a s s - A  

a s s i s t a n t  g u id e ,  o r  a s s i s t a n t  g u id e  to  f a i l  t o  r e p o r t  v i o l a t i o n s  o f  a 

s t a t e  h u n t in g  o r  g u id in g  s t a t u t e  o r  r e g u l a t i o n  to  t h e  D e p a rtm e n t o f  

P u b l i c  S a f e t y ,  d i v i s i o n  o f  f i s h  and  w i l d l i f e  p r o t e c t i o n ,  w i t h i n  3 0  d ays  

a f t e r  b eco m in g  aw a re  o f  th e  v i o l a t i o n s ;

( 2 ) a m a s te r  g u id e ,  r e g i s t e r e d  g u id e ,  s p e c i a l  g u id e ,  c l a s s - A  

a s s i s t a n t  g u id e ,  o r  a s s i s t a n t  g u id e  to  a id  th e  c o m m is s io n  o f  a v i o l a t i o n  

o f  t h i s  c h a p t e r  o r  o f  AS 1 6 . 0 5  o r  a r e g u l a t i o n  a d o p te d  u n d e r  e i t h e r  

c h a p t e r ,  o r  p e rm it  th e  co m m iss io n  o f  a v i o l a t i o n  i n  h i s  s i g h t  w i th o u t  

a t t e m p t in g  ( s h o r t  o f  u s in g  f o r c e )  t o  p r e v e n t  th e  v i o l a t i o n ;

( 3 ) a p e rs o n  to  a d v e r t i s e  a s  o r  r e p r e s e n t  h im s e l f  to  be a

l i c e n s e d  m a s te r  g u id e ,  r e g i s t e r e d  g u id e ,  s p e c i a l  g u id e ,  c l a s s - A  a s s i s ­

t a n t  g u id e ,  o r  a s s i s t a n t  g u id e  w i t h o u t  b e in g  c u r r e n t l y  l i c e n s e d ,  o r  t o  

f a l s e l y  a d v e r t i s e  s e r v i c e s ; - 6 -  CSHB 1 9 9 ( Ju d )



( 4 ) a  p e r s o n  t o  g u id e  w i t h o u t  h a v in g  a c u r r e n t  v a l i d  h u n t in g  

l i c e n s e  i n  h i s  p o s s e s s io n ;

( 5 ) a m a s te r  o r  r e g i s t e r e d  g u id e  t o  em p lo y  o r  h a v e  u n d e r  h i s  

s u p e r v i s i o n  m ore th a n  f o u r  a s s i s t a n t  g u id e s  who a r e  s im u l t a n e o u s ly  and 

a c t i v e l y  g u id in g ;

( 6 ) a  p e r s o n  t o  g u id e  w i t h o u t  b e in g  l i c e n s e d  u n d e r  t h i s

c h a p t e r ;

( 7 ) a  p e r s o n  t o  g u id e  d u r in g  a  p e r io d  i n  w h ic h  h i s  l i c e n s e  i s  

s u s p e n d e d , r e v o k e d  o r  la p s e d  u n d e r  t h i s  c h a p t e r .

(b )  A p e rs o n  who v i o l a t e s  ( a ) ( 1 ) -  ( 6 ) o f  t h i s  s e c t io n  i s ,  upon 

c o n v i c t i o n ,  g u i l t y  c f  a  c l a s s  A m isd e m e a n o r , a n d , i n  a d d i t io n  to  th e  

o t h e r  p e n a l t i e s  p r e s c r ib e d  by  la w ,  t h e  c o u r t  may r e v o k e  th e  g u id e  l i c e n s e  

f o r  a p e r io d  o f  up to  f i v e  y e a r s .

( c )  A p e rs o n  who v i o l a t e s  ( a ) ( 6 ) o r  ( 7 ) o f  t h i s  s e c t io n  i s ,  upon a 

s e c o n d  c o n v i c t i o n  o f  ( a ) ( 6 ) o r  a  c o n v i c t i o n  o f  ( a ) ( 7 ) ,  g u i l t y  o f  a c l a s s  

C f e lo n y ,  a n d , i n  a d d i t i o n  to  o th e r  p e n a l t i e s  p r e s c r ib e d  b y  la w ,  th e  

c o u r t  may r e v o k e  th e  g u id e  l i c e n s e  f o r  a p e r io d  o f  up to  f i v e  y e a r s .  In  

a d d i t i o n  t o  p u n is h m e n t f o r  a f e lo n y ,  a l l  g u n s , f i s h i n g  t a c k l e ,  b o a t s ,  

a i r c r a f t ,  a u to m o b ile s  o r  o th e r  v e h i c l e s ,  cam p in g  g e a r  and o t h e r  eq u ip m e n t 

and p a r a p h e r n a l i a  u se d  i n ,  o r  i n  a id  o f ,  a se co n d  v i o l a t i o n  o f  ( a ) ( 6 ) o r  

a v i o l a t i o n  o f  ( a ) ( 7 ) o f  t h i s  s e c t i o n ,  s h a l l  be c o n f i s c a t e d  b y  p e rs o n s  

a u t h o r iz e d  to  e n f o r c e  t h i s  c h a p t e r .

*  S e c .  2 3 . AS 0 8 . 5 4 . 2 4 0 ( 1 ) i s  am ended to  r e a d :

( 1 ) " b o a r d "  means th e  G u id e  [L IC E N S IN G  AND CONTROL] H o a rd ;

*  S e c .  2 4 . AS 0 8 . 5 4 . 2 4 0 ( 2 ) i s  r e p e a le d  and r e e n a c t e d  r e a d :

( 2 ) " t o  g u id e "  o r  " g u id in g "  m eans a s s i s t i n g  a n o th e r  p e rs o n  in

th e  f i e l d  e i t h e r  d i r e c t l y  o r  th ro u g h  an  a g e n t ,  e m p lo y e e , o r  a s s o c i a t e  in

l o c a t i n g ,  t a k in g ,  o r  a t t e m p t in g  to  t a k e  b ig  game w i t h  th e  i n t e n t  o f  

r e c e i v i n g  m o n e ta ry  o r  o t h e r  m a t e r i a l  r e m u n e ra t io n  f o r  t h e  s e r v i c e ;

-7- CSHB 1 9 9 (Jud)
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1 *  S e c .  2 5 . AS 0 8 . 5 4 . 2 4 0 ( 4 ) i s  am ended t o  r e a d :

( 4 ) " u n e t h i c a l  a c t i v i t y "  m eans

(A )  d e c e p t io n  o r  m i s r e p r e s e n t a t io n  [ I N  ANY D EG REE ] i n ­

v o l v in g  p r o s p e c t i v e  o r  a c t u a l  c l i e n t s  e i t h e r  b e f o r e ,  d u r in g ,  o r  

f o l l o w in g  a c o n t r a c t  h u n t  i n c lu d in g ,  b u t  n o t  l i m i t e d  t o ,  m is r e p r e ­

s e n t a t io n  th ro u g h  p r i v a t e  o r  p u b l i c  a d v e r t i s i n g  o f  th e  t y p e ,  d u ra ­

t i o n ,  c o s t ,  o r  c o n d i t io n s  o f  th e  c o n t r a c t  h u n t  [H U N T S ];

( B )  [M IS R E .R E S E N T A T IO N  E IT H E R  THROUGH P R IV A T E  COMMUNI­

CATION OR P U B L IC  A D V E R T IS IN G  OF THE NATURE, T Y P E ,  DURATIO N , COST, 

OR OTHER CO ND IT IO NS OF CONTRACT H U N T S .]

(C )  m ak in g  a g u a r a n t y  o r  m o n e y -b a c k  p ro m is e  t h a t  a 

s p e c ie s  o r  c e r t a i n  num ber o f  s p e c ie s  o f  game w i l l  be t a k e n  on a 

c o n t r a c t  h u n tj_

(D ) u n s a fe  o r  u n s p o r t s m a n l ik e  a c t i v i t i e s  t h a t  a r e  d e t ­

r im e n t a l  to  th e  game r e s o u r c e s  o f  th e  s t a t e ,  a s  d e f in e d  b y  r e g u l a ­

t io n s  o f  th e  b o a rd ,  in c lu d in g  v i o l a t i o n s  o f  s t a t e  o r  f e d e r a l  h u n t -  

in g ,  s p o r t  f i s h i n g ,  t r a p p in g ,  o r  g u id in g  la w s  o r  r e g u l a t i o n s :  [ . ]

*  S e c .  2 6 . AS 0 8 . 5 4 . 1 4 2  -  0 8 . 5 4 . 1 4 6 , 0 8 . 5 4 . 1 8 5 , 0 8 . 5 4 . 2 4 0 ( 5 ) ;  and AS 1 6 . -  

0 5 . 3 4 0 ( e )  a r e  r e p e t  l e d .

*  S e c .  2 7 . The “.errns o f  th e  members o f  t h e  G u id e  L i c e n s in g  and  C o n t r o l  

B o a rd  a r e  t e r m in a t e d  aa o f  th e  e f f e c t i v e  d a te  o f  t h i 9  A c t .  The members o f  

th e  G u id e  B o a rd  s h a l l  be a p p o in te d  b y  th e  g o v e rn o r  i n  a c c o rd a n c e  w i t h  th e  

p r o v i s io n s  o f  AS 0 8 . 5 4  w i t h i n  3 0  d ays  o f  th e  e f f e c t i v e  d a te  o f  t h i s  A c t .  

T h re e  o f  th e  members i n i t i a l l y  a p p o in te d  to  s e r v e  on th e  G u id e  B o a rd  s h a l l  be 

a p p o in te d  to  s e r v e  a o n e - y e a r  te rm , two members s h a l l  be a p p o in te d  to  s e r v e  a 

t w o -y e a r  te rm , and tw o  members s h a l l  be a p p o in te d  t o  s e r v e  :  t h r e e - y e a r  te rm .

*  S e c .  2 8 . The  G u id e  B o a rd  s h a l l  e l e c t  a new c h a irm a n  u n d e r  AS 0 8 . 5 4 . 0 3 0  

n o t  l a t e r  th a n  S e p te m b e r 1 , 1 9 8 2 .

*  S e c .  2 9 . T h is  A c t  t a k e s  e f f e c t  J u l y  1 , 1 9 8 2 .

- 8 -  CSHB 1 9 9 ( J u d )



MEMORA N D U M

F r o m :  K e n  H  A i d e  t o
R e p .  T o n y  V a s k a

D a t e :  M a r c h  5, 1 9 8 2

Re: M a r i n e  M a m m a l  G u i d i n g

TO: Re pres e n t a t i v e  Jack F uller

I n  t h i s  p a c k e t  is m y  a n a l y s i s  o f  w h e t h e r  
s t a t e  l a w  p r e s e n t l y  a u t h o r i z e s  t h e  g u i d e  b o a r d  to 
i s s u e  s p e c i a l  m a r i n e  m a m m a l  g u i d e  l i c e n s e s  in a 
m a n n e r  w h i c h  c o m p l i e s  w i t h  t h e  M a r i n e  M a m m a l  P r o­
t e c t i o n  A c t  A m e n d m e n t s  o f  1 9 82. I ' v e  e n c l o s e d  
w i t h  m y  a n a l y s i s  i n f o r m a t i o n  r e l e v a n t  t o  t h i s  

d i s c u s s i o n .

A l s o  i n c l u d e d  in t h i s  p a c k e t  is a b r i e f  
o n e  p a g e  a n a l y s i s  o f  t h e  s i t u a t i o n  d o n e  by t h e  

D i v i s i o n  o f  L e g a l  S e r v i c e s .

A s  y o u  c a n  see, b o t h  a n a l y s e s  r e a c h  t h e  

s a m e  c o n c l u s i o n :  t h a t  a m e n d m e n t s  a r e  n e e d e d  t o  s t a t e
l a w  b e f o r e  t h e  g u i d e  b o a r d  c a n  l e g a l l y  i s s u e  s p e c i a l  
g u i d e  p e r m i t s  f o r  m a r i n e  m a m m a l  h u n t s  in a m a n n e r  
c o m p l y i n g  w i t h  t h e  M M P A  a m e n d m e n t s .

T h e  l a s t  t h r e e  p a g e s  o f  m y  a n a l y s i s  c o n s i s t  
o f  s u g g e s t e d  c h a n g e s  t o  t h e  g u i d e  l a w  so t h e  g u i d e  

b o a r d  w i l l  h a v e  t h i s  a u t h o r i t y .  T o n y  h a s  s u b m i t t e d  
t h e s e  p a g e s  t o  L e g a l  S e r v i c e s  a id a s k e d  t h a t  t h e y  bo 
p u t  in a f o r m  w h i c h  c a n  be u s e d  a s  a n  a m e n d m e n t  t o  
C S H B  1 9 9 ( 2 d  R e s ) .  I e x p e c t  t h e s e  a m e n d m e n t s  b a c k  f r o m  
t h e m  e a r l y  n e x t  wee k .



R e a s o n  ' f o r  'tlie p r o p o s e d '  a m e n d m e n t s ; I n  l a t e  1 9 8 1  C o n g r e s s  

a m e n d e d  t h e  M a r i n e  M a m m a l  P i o t e c t i o n  A c t .  T h e s e  a m e n d m e n t s  
p r o v i d e d  t h a t  t h e  S t a t e  of A l a s k a  c o u l d  r e g a i n g  c o n t r o l  of 
m a r i n e  m a m m a l s  p r o v i d e d  t h e  s t a t e  s a t i s f i e d  c e r t a i n  p r e ­

r e q u i s i t e s .  O n e  o f  t h o s e  p r e r e q u i s i t e s  i s  t h a t ,  if t h e r e  
i s  t o  b e  a n y  g u i d e d  h u n t s  o n  t h e  s p e c i e s ,  t h a t  g u i d e  

l i c e n s e s  b e  i s s u e d ,  t o  t h e  m a x i m u m  e x t e n t  p r a c t i c a b l e ,
" t o  r e s i d e n t s  of t h e  r u r a l  c o a s t a l  v i l l a g e s  o f  A l a s k a  w h o  
e n g a g e  i n  s u b s i s t e n c e  u s e s  o f  t h a t  s p e c i e s . "

T h e  G u i d e  B o a r d  m e t  w i t h  t h e  E s k i m o  W a l r u s  
C o m m i s s i o n  a f t e r  C o n g r e s s  a m e n d e d  t h e  M M P A .  T h e  C o m m i s s i o n  
p r o p o s e d  c e r t a i n  r e g u l a t i o n s  f o r  t h e  g u i d e  b o a r d  t o  a d o p t  
w h i c h ,  i f  p a s s e d ,  w o u l d  b r i n g  t h e  s t a t e  i n t o  c o m p l i a n c e  
w i t h  t h e  M M P A  a m e n d m e n t s  c o n c e r n i n g  m a r i n e  m a m m a l  g u i d i n g .
T h e  c h a i r m a n  of t h e  g u i d e  b o a r d  h a s  a s s u r e d  R e p r e s e n t a t i v e  

J a c k  F u l l e r  t h a t  t h e  b o a r d  p l a n s  t o  a d o p t  t h e s e  r e g u l a t i o n s .

U n f o r t u n a t e l y ,  u n l e s s  a m e n d m e n t s  a r e  m a d e  to 
t h e  s t a t u t e s ,  t h e  g u i d e  b o a r d  i s  w i t h o u t  l e g a l  a u t h o r i t y  
t o  a d o p t  t h e s e  p r o p o s e d  r e g u l a t i o n s .  C o n s e q u e n t l y ,  i f  
t h e s e  r e g u l a t i o n s  w e r e  a d o p t e d  t h e y  w o u l d  be v u l n e r a b l e  t o  
l e g a l  c h a l l e n g e .

C o n s e q u e n t l y ,  t h e s e  p r o p o s e d  a m e n d m e n t s  w o u l d  
c o d i f y  t h e  h i g h  p o i n t s  of t h e  p r o p o s e d  r e g u l a t i o n s ,  t h e r e b y  
g i v i n g  t h e  g u i d e  b o a r d  t h e  a u t h o r i t y  t o  p a s s  t h e  p r o p o s e d  
r e g u l a t i o n s .

In s u m m a r y ,  t h e  p r o p o s e d  a m e n d m e n t s  w o u l d  g i v e  
t h e  g u i d e  b o a r d  t h e  a u t h o r i t y  t o  p r o m u l g a t e  r e g u l a t i o n s  

w h i c h  establish m a r i n e  m a m m a l  g u i d e s  a n d  a s s i s t a n t  m a r i n e  
m a m m a l  g u i d e s .  T h e  a m e n d m e n t s  a l s o  c l a r i f y  t h a t  in m a k i n g  
t h e s e  r e g u l a t i o n s  t h e  g u i d e  b o a r d  i s  t o  c o m p l y  w i t h  t h e  
r e q u i r e m e n t s  of t h e  m a r i n e  m a m m a l  p r o t e c t i o n  a c t  a m e n d m e n t s  
o f  1 9 8 1 .  F i n a l l y ,  t h e  p r o p o s e d  a m e n d m e n t s  c o n t a i n  a n u m b e r  
o f  h o u s e c l e a n i n g  i t e m s .  A s e c t i o n  b y  s e c t i o n  a n a l y s i s  
f o l l o w s .

S e c t i o n  3 . A S  08.5*1.010 w o u l d  be b r o k e n  d o w n  i n t o  t w o  
s u b s e c t i o n s .  S u b s e c t i o n  (a) c r e a t e s  t h e  g u i d e  b o a r d  in 
t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  f o r  t h e  
p u r p o s e s  o f  l i c e n s i n g  a n d  r e g u l a t i n g  t h e  a c t i v i t i e s  o f  

g u i d e s .  U n n e c e s s a r y  a n d  c o n f u s i n g  l a n g u a g e  i s  d e l e t e d .

S u b s e c t i o n  (b) c o n c e r n s  t h e  m e m b e r s h i p  o f  t h e  
g u i d e  b o a r d .  T h e  o n l y  c h a n g e d  m a d e  i s  t h a t  t h e  g o v e r n o r  
w o u l d  h a v e  t h e  a u t h o r i t y  ( a l t h o u g h  t h i s  w o u l d  n o t  be r e q u i r e d )  
t o  a p p o i n t  a m a r i n e  m a m m a l  g u i d e  -co t h e  g u i d e  b o a r d .



m a m m a l  l i c e n s e s .  S u b s e c t i o n  (a) s e t s  f o r t h  t h e  r e q u i r e m e n t s  
t h a t  a p e r s o n  m u s t  s a t i s f y  i n  o r d e r  t o  b e c o m e  a m a r i n e  m a m m a l  
g u i d e .  T h i s  l a n g u a g e  i s  n e a r l y  i d e n t i c a l  t o  t h a t  p r o p o s e d  

b y  t h e  E s k i m o  W a l r u s  C o m m i s s i o n  a n d  a g r e e d  t o  b y  t h e  G u i d e  
B o a r d .  R e l a t i v e l y  m i n o r  c h a n g e s  w e r e  m a d e  t o  t h e  w o r d i n g  
t o  c l a r i f y  v a g u e  l a n g u a g e .

S u b s e c t i o n  (b) e s t a b l i s h e s  t h e  p r i v i l e g e s  a n d  
l i m i t a t i o n s  o f  m a r i n e  m a m m a l  g u i d e s .  A g a i n ,  t h i s  l a n g u a g e  
i s  s i m i l a r  t o  t h a t  p r o p o s e d  by t h e  E s k i m o  W a l r u s  C o m m i s s i o n  
a n d  a g r e e d  t o  b y  t h e  g u i d e  b o a r d .

A S  08.5*1.0*17- T h i s  is a  n e w  s e c t i o n ,  e s t a b l i s h i n g ;  
a s s i s t a n t  m a r i n e  m a m m a l  l i c e n s e s .  S e c t i o n  (a) s e t s  f o r t h  t h e  
r e q u i r e m e n t s  t h a t  a p e r s o n  m u s t  s a t 's f y  i n  o r d e r  t o  b e c o m e  

a n  a s s i s t a n t  m a r i n e  m a m m a l  g u i d e ;  s e c t i o n ( b )  e s t a b l i s h e s  t h e  \
p r i v i l e g e s  a n d  i m m u n i t i e s  o f  a s s i s t a n t  m a r i n e  m a m m a l  g u i d e s .

S e c t i o n  12. T h i s  e s t a b l i s h e s  a n e w  s u b s e c t i o n  i n  A S  0 8 . 5 ^ . C50, 
p e r t a i n i n g  t o  r e g u l a t i o n s  m a d e  b y  t h e  g u i d e  b o a r d .  It r e q u i r e s  

t h a t  in a d o p t i n g  r e g u l a t i o n s  f r o  m a r i n e  m a m m a l  g u i d i n g  t h a t  
t h e y  c o m p l y  w i t h  t h e  M a r i n e  M a m m a l  P r o t e c t i o n  A c t  A m e n d m e n t s  
of 198 1 .

T h e  r e m a i n d e r  o f  t h e  a m e n d m e n t s  c o n c e r n  h o u s e c l e a n i n g
i t e m s .



M A R IN E  M A M M A L  G U ID N G  PE R M IT S

Sec. 0 8 . 5 4 . 0 4 5 .  Gu id ing Pe rm it

T h a t  tw o  guide classif ications f o r  marine m amma ls be  estab lished , those being "M arine  Mammal Guide Pe rm it"  
and "A ss is tan t Marine M ammal Gu ide P e rm i t . "  Marine m amma ls inc lude those so designated by the A laska 
D epa r tm en t o f  Fish and G am e  (wa lrus , p o la r  bear, be luga wha le , r ibbon seal, sea lion, spotted seal, bearded seal, 
ringed seal and sea o t te r ) .

1 . A pp lic a t ion  and E xam ina t io n s  f o r  Marine M ammal Gu id e

A . 4>pp!ication f o r  a Gu id e  Pe rm it f o r  Marine Mammal must be made at least five months be fo re  the 
exam inat ion  da te  on  a f o rm  prov ided by  the Gu ide  Board . The app lication shall include a list o f  
those guided hun ts  the  applicant has pa rt ic ipa ted in during h is(apprenticeship?j[A special provision 
shall be made f o r  the initia l app licat ion and exam ina t ion  under these p ro v is ion s to  a l low  f o r  applica­
t ion  p r io r  t o  t o  be com p le ted  w ithou t a designated waiting period.)

B . App lica tions and exam ina t ions may be adm in is te red by  au tho rized representatives o f  the Guide 
Board .

C. Marine M ammal Gu ide  Permits and Marine M ammal Assistant Guide Permit examinations will be ad­
ministered o r a l ly ,  using a po in t sys lem  requ ired . A n  applicant who fails the examination may not be 
reexam ined fo r  a p e r iod  o f  six (G) months .

2. Qua li f ica t ions f o r  M MGP

A . Is 21 years o f  age o r  m o re .

B. Is a resident o f  the area o f  the state in which he is to  guide.
I tviar'1 r> c

C. Has legally hu n te 3n rT th e “ state f o r  a ll o r  pa rt o f  each o f  ten years in a manner d irectly contributing
>  to  his exper ience and competency as a gu ide ; and has been a recognized boat captain three years'.

D . Is physica l ly  ab le to  p e r fo rm  the services o f  a guide.

E. Has demons tra ted  to  the board  su ff ic ien t standards o f  competence and ethical conduct and has not 
been convicted o f  a c r im e involving m ora l tu rp i tu de .

F . Has surpassed the qua l i f ica t ion  exam ina t ion  prepared and administered by the board o r its agent(s), 
l o  inc lude know ledge  o f  the fo l low ing :

1. fish and game laws and regula tions (add guiding regu la tions);

2 . re levant characteristics o f  the specific species o f  marine mammals to be hunted ;

3 . re levant characteristics o f  the ice, ocean cu rren ts , and weather o f  the area in which the applicant
is to  gu ide ;

4 .  fie ld p repa ra t ion  o f  troph ies ;

5 . care o f  m ea t ;

G. f ire a rm  s a f e ty ;

7. practical f i rs t  a id ;

8. photography; and 

 9. booking and contracting.



B. Is a resident o f  the area o f  the state o f  which he is to  guide.
raAr'/At Mrnmatl

C. Has legally hunted^in the state f o r  all o r  part o f  each o f  seven years in a manner d irect ly  contributing 
to  his experience and competency as an assistant guide.

D . Is physica l ly  ab le t o  p e r fo rm  the duties o f  an assistant marine mammal guide.

E. Has been recommended in writing b y  a master, registered, o r  marine mammal guiding perm it ho lder . 

Privileges and L im ita t ion s o f  Marine Mammal Guides

A . Marine M ammal Pe rm it H o ld e r

1. m ay  sign statements o f  rem une ra t ion ;

2 .  shall be lim ited to  tw o  hunters in the f ie ld  on  any one hun t ; and

3 .  shall be he ld  responsib le f o r  those same responsib i lit i is as a master o r  registered guide unde? 
sim ilar cond it ions . •

B . Assistant Marine Mammal Gu ide Pe rm it H o ld e r

1. may n o 1 con trac t hunts ; and

2. m ay n o t  conduct a hun t , and shall be under the immediate supervision o f  the marine mamma 
guide b y  w hom  he is em p lo yed  and /ow  rok ing with.



 ̂ ' S TA TE  O F  A L A S K A
Department o f  Commerce and Econom ic Deve lopment 

Division o f  Occupationa l Licensing 
Pouch D 

Juneau , A laska 9 9 8 1 1  0 8 0 0
t

M A R IN E  M AM M AL G U ID E  P E R M IT  A PPL IC A T IO N  

( f o r  Depa rtm ent use on ly )
+-H  I I I I I I I I I i I I I I l I I H -H  I I 1 1 1 H H-H-14 4 1'H H H -H t-I 1 I I I I 1 I I I I I I I I I I I I I [ -H - H -H -H -H  H  I I  I 1 1 1 I I

Issued by at date License No .

op  NEW  
op R E N E W A L

M A R IN E  M AM M AL 
G U ID E  PE RM IT

$ 2 5 .0 0

A SS ISTA N T  M A R IN E  MAM MAL 
G U ID E  PE R M IT

$10.00
op  op

•H  -M H  I I I I I I I l I I l H -H  HH - I I I I  -I I I I I I  I I I I I I I I H H I  I I  I I H - l -H - l ■[ + 1 -I i l l  1 H I  i I I  H  I I I I

I, o f
(P r in t comp le te  name) Mailing Address

—  in accordance witn the State o f  A laska and the Guide Licensing and
C ity , State , Z ip Code

C on t ro l  Boa rd  hereby make app lication fo r  the perm it checked above, f o r  the year ending December 3 1 ,  19-

I have been a resident o f  Un it 2 7  in the State o f  A laska f o r -------------- years, and I have made my home in the state
con tinuous ly  since that time. (*See de fin it ion o f  resident be low .)

I have a Marine Mammal o r  Assistant Marine Mammal Guide Perm it N o . -----------------------------------------------------------------

M Y  P H Y S IC A L  C H A R A C T E R IS T IC S  A R E :  Date o f  B i r t h   Height —

Hair C o l o r --------------------Eye C o l o r ------------------- S e x ---------------------Socia l Security  Number -

W e ig h t -------------

AS 0 8 .0 1 .1 0 0 (b )  requires a $ 1 0 .0 0  penalty fee be paid f o r  renewal o f  a license which has remained lapsed more 
than 6 0  days.

I hereby ce rt i fy  under the pena lty o f  pe r ju ry  that the 
above in fo rm at ion  is true and co rrec t to  the best o f  my 
know ledge.

Signature o f  App lican t

FO R  NEW  A PPL IC A N T S  O N L Y  

Subscribed and sworn to  be fo re  me at ---------------------------this day o f ---------------- — , 1 9 ----------- .

N o ta r /  Public in and f o r  the State o f  Alaska 
My commiss ion e x p i r e s : ------------------------------------------

" R E S ID E N T "  means a person who maintains a place o r  residence within the state; has no t cla imed residency in 
ano th e r state f o r  the immediate ly  preceding 12 m on ths ; shows by all attending circumstances that his in tent is to  
m ake this state his permanent residence.



A P PL IC A T IO N  FO R  M A R IN E  M AM M AL A N D /O R  A SS ISTA N T  
G U ID E  P E R M IT  T E ST

Comp le te  and re turn t o  the Departm ent o f  Sa fe ty ,  Fish and W ild l i fe  P ro tec tion , B ox  6 1 8 8 ,  Annex , Anchorage, 
A laska 9 9 5 0 2 .

N a m e : ----------------------------------------------------------------------------------------------------------- D a t e : ---------------------------------------
( typ e  o r  prin t) (Las t , F irst, M . l . )

Address: M a i l in g ----------------------------------------------------------------------------------------------------------------------------------------------------------
R es idence -----------------------------------------------------------------------------------------------------------------------------------------------------

P h o n e : -----------------------------------------  Socia l Security  N o . ------------------------------------------------D .O .B . ----------------------------------

Physical Descrip tion :

H e ig h t : ----------- '-----------"  W e ig h t : --------------- lbs. Hair -C o l o r ------------------------  Eye C o l o r ----------

List names, addresses, and dates o f  all registered guides and /o r marine mammal guide permittees f o r  w hom  you 
have w o rked . (Use additiona l sheet i f  necessary.)

Have y o u  been convicted o f  o r  cha-ged w ith any fish, game n r  guiding v io lat ions within the past five y ta rs?  I f  
yes, give d e t a i l s : -----------------------------------------------------------------------------------------------------------------------------------------------------------

P en d in g ----------------------------------------- C om p le t e d -------------------------------------------

A re you  a resident o f  U n it  2 7  area? op  Yes op No H ow  lo n g ------------------------------------------

A re  you  a citizen o f  the Un ited States? op Yes op No

Physical im pa i rm en ts : --------------------------------------------------------------------------------------------------------------------------------------------------

Have y ou  had any serious p rob lems with any o f  the clients, registered guides, o r  M arin r Mammal guide perm it­
tees f o r  w hom  you  w o rked?  I f  yes, submit d e t a i l s : ----------------------------------------------------------------------------------------------------

How  m any  years have you  hunted Un it 2 7  marine m am m a ls ? -----------------------------------------------------------------------------------
How  m any  years have you  been recognized as a boa t c a p ta in ? ------------------- --------------------------------------------------------------

Subm it a long w ith this application recommendation (s ) f r om  registered and /o r marine mammal guide permittees 
f o r  w hom  you  have worked .

Subm it an y  additiona l in fo rm at ion  that may help make a fa ir evaluation .

I, —  -----------------   swear tha t all c laims and statements made herein are true and
that each question has been answered in its entirety .

Sw orn  t o  be fo re  me t h i s --------------------day -o f ----------------------------------------------------------- , 1 9 ------------ .

Signature N o ta ry  Public in and f o r  the State o f  A laska
My commissi'*; x p i r e s : ---------------------------------------------------



-(for Registered Guide applicants)

k k
R J  . ____________________________

| ^ V , \  <Gp5fe==£gg>^^i»)

CERTIFICATION OF APPRENTICESHIP 
Guide Licensing anu Control Board 

Department of Commerce 
Pouch D 

Juneau, Alaska 99811

hereby certify that

!

s

*
V,

^ . N s

k-i
\ ' S

has worked for me in the field on guided hunts for
from ,19__ t o ___________________
had the following experience:

1. Experience in Unit 27

2. Has caped one or more big game animals

3. Has experience in care of meat

4. Has experience in care of trophies

5. ■ Has knowledge of first aid
• /

6. Has experience in care of firearms

7. Is familiar with Fish 5 Game and Guide 
regulations and statutes

(Applicant) 

number of days,
19__ , and to my personal knowledge has

r j Yes

r j Yes

i 1 Yes

r j Yes

n  Yes

/ U Yes

/ 1 Yes

n  no 

n  no

r j  N°

n  no

Z I 7 No 

r j  no

n  no

8. List the species of big game animals applicant has personally taken:

N  (.Signature of Guide)

(Address)

(Signature of Applicant) 

(Address)

Subscribed and sworn before me at 
this ____________ day of_____________ T T

Notary Public in and for the State of Alaska 
My Commission expires__________________________

12 AAC 38.140. REQUIREMENTS FOR A REGISTERED GUIDE 
LICENSE. In addition to the requirements of AS 08. 
54.110 to be qualified for a registered guide license, 
a person must: (1) demonstrate to the board that he 
has spent 90 days in the field acting as an assistant 
guide as certified by the master or registered guide 
who employed him.

THE INFORMATION CONTAINED HEREIN WILL BE INVESTIGATED BY FISH 8 WILDLIFE 

PROTECTION, DEPARTMENT OF PUBLIC SAFETY. PLEASE BE SPECIFIC AS TO E'ATES.



Mrs. ham mm  a. eora m m

DEP/%
ECONOMIC DEVELOPMENT

DIVISION OF OCCUPATIONAL LICENSING
POUCHD
JUNEAU, ALASKA 99811 
PHONE: 19071 465-2534

M a rc h  2 2 , 1 9 8 2

R e p r e s e n t a t i v e  J a c k  F u l l e r  

A l a s k a  H ouse  o f  R e p r e s e n t a t i v e s  

P o u c h  V

Ju n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  J a c k :

Y o u r  M a rc h  1  l e t t e r  w as d e la y e d  i n  b e in g  a n s w e re d  b e c a u s e  I  w as o u t 

o f  t h e  s t a t e  an d  j u s t  r e t u r n e d .  '

I  ain h ap p y  t o  s a y  t h a t  h e a r in g s  f o r  t h e  m a r in e  mammal r e g u la t i o n s  

a r e  s c h e d u le d  f o r  A p r i l  5 » 1 9 8 2 , a t  8  AM, i n  F a i r b a n k s ,  i n  th e  

Nofcth S t a r  B o ro u g h  B u i l d i n g .  I t  w o u ld  be v e r y  h e l p f u l  i f  yo u  c o u ld  

r e l a y  t h i s  in f o r m a t io n  t o  i n t e r e s t e d  p a r t i e s ,  s u c h  a s  th e  W a lr u s  

C o m m iss io n  an d  th e  C a l i s t o  C o r p o r a t io n  i n  A n c h o ra g e .

I  w o u ld  l i k e  t o  m e n t io n  a g a in  t h a t ,  i n  my o p in io n ,  th e  r e q u ir e m e n t  

o f  a  good g u id e  p ro g ram  i n  th e  A r c t i c  r e s t s  on th e  a b i l i t y  o f  th e  

G u id e  L i c e n s in g  & C o n t r o l  B o a rd  t o  a t  l e f i s t  m eet o n ce  a  y e a r ,  f o r  

th e  n e x t  fe w  y e a r 's ,  i n  some A r c t i c  v i l l a g e .  I  t h in k  i t  i s  r e a l l y  

im p o r t a n t  t h a t  we com m un ica te  w i t h  e a c h  o t h e r  and  sm ooth  o u t  an y  

p ro b le m s  t h a t  m ig h t  o c c u r .

F o r  th e  A r c t i c  t o  g e t  t h i s  a t t e n t i o n  I  recom m end a  l i n e  i t e m  o f  

$ 2 5  , 0 0 0  t o  be in c lu d e d  i n  th e  G u id e  l i c e n s e  b u d g e t ,  w h ic h  i s p a r t  o f  

th e  L i c e n s in g  D e p a r tm e n t  t o t a l  b u d g e t .

S i n c e r e l y ,

M a rc u s  F .  J e n s e n ,  C h a irm a n  

G u id e  L i c e n s in g  & C o n t r o l  B o a rd

c c :  S e n .  F ru n l.  F e rg u s o n

v d i  "  / Q m a c c  j L f  X W  m i  y i M ™ * —

Q o c fh l M w k U 'f lo  jlM t H  x J w X

i p  u  / s t N k d j -  -  a j & a -  ■ ' ' % L l  

c d it ilr W  liu L

J lA A t fm L  W  a j v J l . J l r . 4 ,

l u t / ' J j i A o  s d / ' & v « a S L  i w d -

f > 4 )  T O  / / / ,  x 3 « j 2 4 t / t o  lo C tL O L  C t fli



A L A S K A  /
i  •"

S T A T E  L E G I S L A T U R E

M E M O R A N D U M

4 t v v  d & & f

(y^UM-Q o ^ M

/ W Q \ A A i c M.4  i c ^ j  fl/UUL/

y  * *  k i l f

\j\AOs\As\rQ' A/\Afi-AA/\/V~^r40 v^f ^ci/Usj Ptazcfr^. Qt(S*\ficto. —  

t f t W )  ^v£aa-^ L-\A- (/^Z^ttPuL I L

| o  e a ^ C * w « * * S  of fl/lMPA"

t y A M *  ^
f]/t j J V ^ G S ^  u s t e & x u i  V >  # 8  /?/



M arch i ,  1982

Mr. M a r c u e  Jensen, C h a i r m a n  
G u i d e  L i c e n c i n g  and Control Board 
P.O. B o x  2220 
Juneau, A l a s k a  99803

D e a r  Marc:

T hi s letter is to r e i t e r a t e  our u n d e r s t a n d i n g  that the 
G u i d e  B o a r d  w i l l  adopt r eg ul at io ns  p r o v i d i n g  for m a r i n e  m a m m a l  
guldir.g p e r m i t s , as y o u  and  I h a v e  d i s c u ss ed  on several 
occasions. Y o u  w i l l  recall that these p r o v i s i o n s  o ri g i n a l l y  
w e r e  to b e  in cluded in HB 199, b u t  w e r e  r e m o v e d  as it w as felt 
that the m a t t e r  cod .d a nd w o u l d  b e  taken care o f  thro ug h 
a p p r o p r i a t e  r e g u l a t i o n s .

B o t h  S e na to r  F e r g u s o n  and I are qu it e i n t er es te d in this 
m a t t e r  and w o u l d  like to see these r e g ul at io ns  a d o p t e d  at 
the e a r li es t opportunity.

7. w o u l d  h o p e  that it is yo u r i nt ention to b r i n g  up the 
p r o p o s e d  regulations at the spring m e e t i n g  of the G ui de  
B o a r d  and m o v e  for ad op ti o n at that time. P l e a s e  let m e  k n o w  
b y  letter as soon as p o s s i b l e  w h a t  the Boar d' s pl an s are so 
that I m a y  i n f or m i ntceested pers on s in m y  district. I have 
i n c l ud ed  for y o u r  i n f or ma ti o n a copy of the la n gu ag e s u b m i t t e d  
b y  the E s k i m o  W a l r u s  Commission.

Sincerely,

Rep. J a c k  F u ll er

cc Sen. F r a n k  F e r g us on  
M a t t h e w  Iya, K a w e r a k
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F U R T H E R :

D a t e :
M U C H  3 0 ,  1 9 8 2

Mr. S p e a k e r :

T h e  C o m m i t t e e  on
R U L E S

has had

'An A c t  r e l a t i n g  to c h i l d  c u s t o d y’

H B  2 1 0

u n d e r  c o n s i d e r a t i o n  a n d  r e p o r t s  it b a c k  as f o l l o w s :

[ 3 
[ 3 

[ 3

[ 1 

[ 3 

[ 3

do pa s s  [ 3 do n o t  pass

do pass w i t h  a t t a c h e d  a m e n d m e n t s (s )

r e p l a c e  w i t h  CS for I" '3 \ Q  1 - *■ ' )________

a n d  r e c o m m e n d s  (■ > Li C

[ ] sa m e  t i t l e
[ ] n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] N e w  F i scal No t e

r e p o r t s  it ba c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the C o m m i t t e e
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) r i g i n a l  s p o n s o r s :  R o g e rs  an d  G a r d in e r  O f f e r e d :  2 / 2 6 / 8 2
R e f e r r e d :  J u d i c i a r y

BY  TH E H EALTH , EDUCATION AND 
CN THE HOUSE SO C IA L  S E R V IC E S  COMMITTEE

2 CS FOR HOUSE B I L L  NO. 2 1 0  (H E S S )

3 IN  THE L E G IS L A T U R E  OF THE STA TE OF ALASKA

4 TW ELFTH  L E G IS L A T U R E  -  SECOND S E S S IO N

5 A B I L L

6 F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  to  c h i l d  c u s t o d y . "

7 BE I T  ENACTED BY  THE L E G IS L A T U R E  OF THE STA TE OF A LA SK A :

8 *  S e c t i o n  1 . L E G IS L A T IV E  IN T E N T . ( a )  The l e g i s l a t u r e  f in d s  t h a t  i t  i s

9 g e n e r a l l y  d e s i r a b l e  t o  a s s u r e  a  m in o r  c h i l d  f r e q u e n t  and  c o n t in u in g  c o n t a c t

10 w i t h  b o th  p a r e n t s  a f t e r  th e  p a r e n t s  h a v e  s e p a r a t e d  o r  d is s o l v e d  t h e i r  m a r­

11 r i a g e  and  t h a t  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t o  e n c o u ra g e  p a r e n t s  to  s h a r e  th e

12 r i g h t s  an d  r e s p o n s i b i l i t i e s  o f  c h i l d  r e a r i n g .  W h i le  a c t u a l  p h y s i c a l  c u s to d y

13 may n o t  be p r a c t i c a l  o r  a p p r o p r ia t e  i n  a l l  c a s e s ,  i t  i s  th e  i n t e n t  o f  th e

14 l e g i s l a t u r e  t h a t  b o th  p a r e n t s  h a v e  th e  o p p o r t u n i t y  t o  g u id e  and  n u r t u r e  t h e i r

15 c h i l d  and  to  m eet th e  n ee d s  o f  th e  c h i l d  on a n  e q u a l  f o o t in g  b eyo n d  th e

16 c o n s id e r a t io n s  o f  s u p p o r t  o r  a c t u a l  c u s t o d y .

17 (b )  The l e g i s l a t u r e  a l s o  f in d s  t h a t  i t  i s  i n  th e  b e s t  i n t e r e s t s  o f  a

18 c h i l d  to  e n c o u ra g e  p a r e n t s  t o  im p le m e n t t h e i r  own c h i l d  c a r e  a g re e m e n ts

i 19 o u t s id e  o f  th e  c o u r t  s e t t i n g .

20 *  S e c .  2 . AS 0 9 . 5 5 . 2 0 5  i s  am ended to  r e a d :

21 S e c .  0 9 . 5 5 . 2 0 5 . JUDGM ENTS FOR CUSTODY. ( a )  I n  an  a c t i o n  f o r

2 2 d iv o r c e  o r  f o r  l e g a l  s e p a r a t i o n  th e  c o u r t  m ay, i f  i t  h as  j u r i s d i c t i o n

23 u n d e r  AS 2 5 . 3 0 . 0 2 0  [ , ]  an d  i s  a n  a p p r o p r ia t e  fo ru m  u n d e r  AS 2 5 . 3 0 . 0 5 0

24 an d  2 5 . 3 0 . 0 6 0 , d u r in g  th e  p e n d e n c y  o f  th e  a c t i o n ,  [O R ] a t  th e  f i n a l

0 5 h e a r in g ,  an d  [O R ] a t  a n y  t im e  t h e r e a f t e r  d u r in g  th e  m in o r i t y  o f  a [A N Y ]

2 6 c h i l d  o f  th e  m a r r ia g e ,  make an  o r d e r  f o r  th e  c u s to d y  o f  o r  v i s i t a t i o n

2 7 w i t h  th e  m in o r  c h i l d  t h a t  [W H IC H ] may seem  n e c e s s a r y  o r  o ro D e r  an d  mav

2 8 a t  a n y  t im e  m o d ify  o r  v a c a t e  th e  o r d e r .

2 9 (b )  I f  [ANY APPO INTM ENT O F] a g u a r d ia n  ad  l i t e m  f o r  a o h l ld  in
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a p p o in te d  i n  an  a c t i o n  u n d e r  t h i s  s e c t i o n ,  th e  a p p o in tm e n t  s h a l l  be made

u n d e r  [TH E TERMS O F] AS 0 9 . 6 5 . 1 3 0 .

( c )  T h e  c o u r t  s h a l l  d e te rm in e  c u s to d y  i n  a c c o r d a n c e  w i t h  th e  b e s t  

i n t e r e s t s  o f  th e  c h i l d  u n d e r  AS 2 5 . 2 0 . 0 6 0  -  2 5 . 2 0 . 1 5 0  [N E IT H E R  PARENT 

I S  E N T IT L E D  TO PR EFER EN C E  AS A MATTER OF R IG H T  IN  AWARDING CUSTODY OF 

THE C H IL D ] .  I n  d e t e r m in in g  th e  b e s t  i n t e r e s t s  o f  th e  c h i l d  th e  c o u r t  

s h a l l  c o n s id e r  [A L L  RELEVA N T  FACTORS IN C L U D IN G :]

( 1 ) th e  p h y s i c a l ,  e m o t io n a l ,  m e n ta l ,  r e l i g i o u s ^  and s o c i a l  

n ee d s  o f  th e  c h i l d ;

( 2 ) th e  c a p a b i l i t y  an d  d e s i r e  o f  e a ch  p a r e n t  to  m eet th e s e

n e e d s ;

( 3 ) t h e  c h i l d ' s  p r e f e r e n c e  i f  th e  c h i l d  i s  o f  s u f f i c i e n t  age 

an d  c a p a c i t y  t o  fo rm  a  p r e f e r e n c e ;

( 4 ) t h e  lo v e  a n !  a f f e c t i o n  e x i s t i n g  b e tw e e n  th e  c h i l d  and  

e a c h  p a r e n t ;

( 5 ) t h e  le n g t h  o f  t im e  th e  c h i l d  h a s  l i v e d  i n  a  s t a b l e ,  s a t ­

i s f a c t o r y  e n v iro n m e n t  and th e  d e s i r a b i l i t y  o f  m a in t a in in g  c o n t i n u i t y ;

( 6 ) th e  d e s i r e  and  a b i l i t y  o f  e a ch  p a r e n t  to  a l l o w  an  open  

an d  lo v i n g  f r e q u e n t  r e l a t i o n s h i p  b e tw e e n  th e  c h i l d  and  h i s  o th e r  p a r e n t ^

( 7 ) th e  d e s i r a b i l i t y  o f  o f f e r i n g  th e  c h i l d  a v a r i e t y  o f  l i f e  

e x p e r i e n c e s .

(d )  I n  a w a rd in g  c u s to d y  th e  c o u r t  may n o t  c o n s id e r  th e  c o n d u c t ,  

m a r i t a l  s t a t u s ,  in c o m e , s o c i a l  o r  c u l t u r a l  e n v i r o n m e n t ,  o r  l i f e  s t y l e  o f  

e i t h e r  p a r e n t  u n le s s  i t  ' s shown t h a t  th e  f a c t o r  r e l a t e s  to  t h e w e l l ­

b e in g  o f  t '  e c h i l d .

*  S e c .  3 . A J  5 . 2 0 . 0 6 0  i s  am ended to  r e a d :

S e c .  2 5 . 2 0 . 0 6 0 . CUSTODY OF THE C H IL D . U l  I f  t h e r e  u d is p u t e  

o v e r  c h 1 id  c u s to d y ,  e i t h e r  p a r e n t  may p e t i t i o n  th e  s u p e r io r  c o u r t  f o r  

r e s o l u t i o n  o f  th e  m a t te r  u n d e r  AS 2 5 . 2 0 . 0 6 0  -  2 5 . 2 0 . 1 5 0  vT H IS  SEC T IO N
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1 U N LESS  AN ACTION BETWEEN THE PARENTS I S  PEN D IN G  UNDER AS 0 9 . 5 5 ] .  The

2 c o u r t  s h a l l  aw a rd  c u s to d y  on  th e  b a s is  o f  th e  b e s t  i n t e r e s t s  o f  th e

3 c h i l d .  I n  d e te rm in in g  th e  b e s t  i n t e r e s t s  o f  th e  c h i l d ,  th e  c o u r t  s h a l l

4 c o n s id e r  a l l  r e l e v a n t  f a c t o r s  i n c lu d in g  th o s e  f a c t o r s  e n u m e ra te d  i n

5 A S 0 9 . 5 5 . 2 0 5 ( c )  [A S  0 9 . 5 5 . 2 0 5 ] .

6 (b> N e i t h e r  p a r e n t ,  r e g a r d le s s  o f  th e  q u e s t io n  o f  th e  c h i l d ' s

7 l e g i t i m a c y ,  i s  e n t i t l e d  to  p r e f e r e n c e  i n  th e  a w a rd in g  o f  c u s t o d y .

8 ( c )  The  c o u r t  may aw a rd  s h a re d  c u s to d y  i f  s h a re d  c u s to d y  i s

9 d e te rm in e d  b y  th e  c o u r t  t o  be i n  th e  b e s t  i n t e r e s t s  o f  th e  c h i l d .

10 *  S e c .  4 . AS 2 5 . 2 0  i s  am ended by  a d d in g  new s e c t io n s  to  r e a d :

11 S e c .  2 5 . 2 0 . 0 7 0 . TEMPORARY CUSTODY. U n le s s  i t  i s  shown to  be

12 d e t r im e n t a l  to  th e  w e l f a r e  o f  th e  c h i l d ,  th e  c h i l d  s h a l l  h a v e ,  to  th e

13 g r e a t e s t  d e g re e  p r a c t i c a l ,  e q u a l  a c c e s s  to  b o th  p a r e n t s  d u r in g  th e  t im e

14 t h a t  th e  c o u r t  c o n s id e r s  an  a w a rd  o f  c u s to d y  u n d e r  AS 2 5 . 2 0 , 0 6 0  -

15 2 5 . 2 0 . 1 5 0 .

i  10 S e c .  2 5 . 2 0 . 0 8 0 . M ED IA T IO N . The c o u r t  c o n s id e r in g  a r e q u e s t  f o r

I
c u s to d y  o f  a  c h i l d  may o r d e r  th e  p a r t i e s  t o  p a r t i c i p a t e  i n  p r e - t r i a l

1  ,u 

I  id

m e d ia t io n  o f  th e  n a t t e r s  b e fo r e  th e  c o u r t  u n d e r  AS 0 9 . 5 5 . 1 1 5 .S vc\o  wee«U<3 ' 

c W A \  Vie U c c H w o - v  Id trtU  p w tV v is  . «.s. o 't l'd t-e .A  W )  *VV»e
S e c .  2 5 . 2 0 . 0 9 0 . FACTORS FOR C O N SID ERA T IO N  IN  AWARDING SHARED

1 0  y, |

roorV.

2 0 CUSTODY. In  d e te r m in in g  w h e th e r  to  aw a rd  s h a re d  c u s to d y  o f  a  c h i l d  th e

21 c o u r t  s h a l l  c o n s id e r

2 2

23

( 1 ) t h e  c h i l d ’ s p r e f e r e n c e  i f  th e  c h i l d  i s  o f  s u f f i c i e n t  age 

an d  c a p a c i t y  to  fo rm  a p r e f e r e n c e )

24 ( 2 ) t i ie  needs o f  th e  c h i l d )

2 5 ( ) )  th e  s t a b i l i t y  o f  th e  home e n v iro n m e n t  l i k e l y  to  be

2 6 o f f e r e d  b y  e a ch  p a r e n t )

2 7 ( 4 ) th e  e d u c a t io n  o f  th e  c h i l d )

2 8 ( 5 ) th e  a d v a n ta g e s  o f  k e e p in g  th e  c h i l d  .n th e  co m m u n ity  w h e re

2 9 th e  c h i l d  p r e s e n t l y  r e s id e s )
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( 6 ) t h e  a d v a n ta g e s  o f  p r o v id in g  a  v a r i e d  l i f e  e x p e r ie n c e  f o r

th e  c h i l d ;

( 7 ) t h e  o p t im a l  t im e  f o r  th e  c h i l d  t o  spend  w i t h  e a c h  p a r e n t  

c o n s id e r in g

(A )  th e  a c t u a l  t im e  s p e n t  w i t h  e a c h  p a r e n t ;

( B )  th e  p r o x im i t y  o f  e a c h  p a r e n t  t o  th e  o th e r  and to  th e  

s c h o o l  i n  w h ic h  th e  c h i l d  i s  e n r o l l e d ;

(C )  th e  f e a s i b i l i t y  o f  t r a v e l  b e tw e e n  th e  p a r e n t s ;

(D ) s p e c i a l  n ee d s  u n iq u e  to  th e  c h i l d  t h a t  may be b e t t e r  

m et b y  one p a r e n t  th a n  th e  o t h e r ;

( E )  w h ic h  p a r e n t  i s  m ore l i k e l y  to  e n c o u ra g e  f r e q u e n t

an d  c o n t in u in g  c o n t a c t  w i t h  th e  o t h e r  p a r e n t ;

( B )  th e  f in d in g s  and  re co m m e n d a t io n s  o f  a n e u t r a l  m e d ia to r  i f  

m e d ia t io n  i s  o r d e r e d  b y  th e  c o u r t ;

( 9 ) o t h e r  f a c t o r s  th e  c o u r t  c o n s id e r s  p e r t i n e n t .

S e c .  2 5 . 2 0 . 1 0 0 . D EN IA L  OF SHARED CUSTODY. I f  a p a r e n t  o r  th e  

g u a r d ia n  ad  l i t e m  r e q u e s t s  s h a r e d  c u s to d y  o f  a c h i l d  and th e  c o u r t  

d e n ie s  th e  r e q u e s t ,  th e  r e a s o n s  f o r  th e  d e n ia l  s h a l l  ba s t a t e d  on th e  

r e c o r d .

S e c .  2 5 . 2 0 . 1 1 0 . AWARD OF CUSTODY TO NONPARENT. The c o u r t  may 

a w a rd  c u s to d y  to  a p e rs o n  who i s  n o t  a  p a r e n t  of. a  c h i l d  i f

( 1 ) th e  p a r e n t s  o f  th e  c h i l d  c o n s e n t  i n  w r i t i n g  to  th e  a w a rd ;

o r

( 2 ) th e  c o u r t  m akes a w r i t t e n  f i n d in g  t h a t  an  aw ard  o f  c u s to d y

to  a p a re n t: w o u ld  be d e t r im e n t a l  to  th e  c h i l d  an d  th e  aw a rd  to  th e

p e rs o n  who i s  n o t  a p a r e n t  o f  th e  c h i l d  i s  n e c e s s a r y  t o  s e r v e  th e  b e s t  

i n t e r e s t s  o f  th e  c h i l d .

S e c .  2 5 . 2 0 . 1 2 0 . M O D IF IC A T IO N  OF CUSTODY OR V IS IT A T IO N .  An aw ard  

o f  c u s to d y  o f  a  c h i l d  o r  v i s i t a t i o n  w i t h  th e  c h i l d  may be m o d if ie d  i f

- 4 -  CSHB 2 1 0 (H E S S )
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2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22 

2.) 

: ;4

2 5

26  

2 7  

7 8  

2 9

1 t h e  c o u r t  d e te r m in e s  t h a t  th e  b e s t  i n t e r e s t s  o f  th e  c h i l d  r e q u i r e  th e  

m o d i f i c a t i o n  o f  t h e  a w a rd .  I f  a  p a r e n t  o p p o ses  th e  m o d i f i c a t i o n  o f  t h e  

a w a rd  o f  c u s to d y  o r  v i s i t a t i o n  w i t h  th e  c h i l d  an d  th e  m o d i f i c a t i o n  i s  

g r a n t e d ,  the  c o u r t  s h a l l  e n t e r  on th e  r e c o r d  i t s  r e a s o n  f o i  t h e  m o d i f i ­

c a t i o n .

S e c .  2 5 . 2 0 . 1 3 0 . C O N F ID E N T IA L IT Y . A t a n y  s ta g e  o f  a  p r o c e e d in g  

i n v o l v i n g  c u s to d y  o f  a c h i l d  th e  c o u r t  m ay, i f  i t  i s  i n  th e  b e s t  i n t e r ­

e s t s  o f  th e  c h i l d  o r  t o  p r o t e c t  th e  p a r e n t s ,  c lo s e  th e  p r o c e e d in g  t o  th e  

p u b l i c  o r  o r d e r  th e  c o u r t  r e c o r d s  c lo s e d  to  th e  p u b l i c  t e m p o r a r i l y  o r  

p e r m a n e n t ly .  The c o u r t  may m o d ify  o r  v a c a t e  r.n o r d e r  u n d e r  t h i s  s e c t i o n  

a t  a n y  t im e .

S e c .  2 5 . 2 0 . 1 4 0 . A C C ESS TO RECORDS OF THE C H IL D . A p a r e n t  who i s  

n o t  g r a n te d  c u s to d y  u n d e r  AS 2 5 . 2 0 . 0 6 0  -  2 5 . 2 0 . 1 5 0  may h a v e  a c c e s s  t o  

th e  m e d ic a l ,  d e n t a l ,  s c h o o l ,  and  o t h e r  r e c o r d s  o f  th e  c h i l d  n o t w i t h ­

s t a n d in g  an y  o t h e r  p r o v i s i o n  o f  la w .

S e c .  2 5 . 2 0 . 1 5 0 . D E F IN IT IO N .  In  AS 2 5 . 2 0 . 0 6 0  -  2 5 . 2 0 . 1 5 0 , " s h a r e d  

c u s t o d y "  means an  aw a rd  o f  c u s to d y  o f  th e  c h i l d  t o  b o th  p a r e n t s  t h a t  

a s s u r e s  the c h i l d  o f  f r e q u e n t  an d  c o n t in u in g  c o n t a c t  w i t h  e a c h  p a r e n t .

- 5 - CSHB 2 1 0 (H E SS)



MEMORANDUM

TO: B i l l y  Berrier, D i r e c t o r
D i v i s i o n  of L e g a l  Se rv ic es

FROM: Rep. J a c k  Fuller, C h a i r m a n
H o u s e  Rules C o m m i t t e e

D. M a r c h  30, 1982

P l e a s e  ha ve  p r e p a r e d  a R u l e s  CS for CSHB 2 1 0 (HESS) w h i c h  
inc or po ra te s the changes r e c o m m e n d e d  by the A l a s k a  Bar 
A s s o c i a t i o n  in theiatfcached letter. I h a v e  al so  a t t a c h e d  
a copy of the HESS CS w i t h  the p r o p o s e d  changes i n k e d  in, 
w h i c h  y o u  wil l wa nt  to ch ec k  for accuracy.

T h a n k  you.



M E M O R A N D U M

TO: B i l l y  BerriEy, D i r e c t o r
D i v i s i o n  of L e g a l  Se rv ic es

FROM: Rep. J a c k  Fuller, C h a i r m a n
H o u s e  Ru le s C o m m i t t e e

DATE: H p r i l  2, 1982

A TTENTION: T a m  C o o k

\

I n e e d  to m a k e  one chang e in the R ules CS w h i c h y y o u  h a v e  ; f 
p r e p a r e d  for CS HB  2 1 0 (HESS). O n  p a g e  3, line 18, a d d  the 
fo ll ow in g sentence:

\

S u c h  m e d i a t i o n  shall .be .at., the expen se  of e i th er  or b o th  
parties, as o r d e r e d  by the court.

W i t h o u t  the above language, the C ou rt  S y s t e m  w o u l d  incur 
i nc re a s e d  expenses due to c o u r t - o r d e r e d  mediation.

If y o u  h a v e  any questions, p l e a s e  call m y  aide, L i n d a  Wild.

T h a n k  you.

\

. . . V .
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O r i g i n a l  sponsors: Rogers n n d  C a r d i n e r  Offered: 2 / 2 6 / 8 2
Referred: J u d i c i a r y

B Y  THE HEALTH, E D U C A T I O N  A N D  
IN T H E  H O U S E  S O CI AL  SER V IC ES  C O M M I T T E E

CS FOR H O U S E  BI LL  NO. 210 (HESS)

I N  T H E  L E G I S L A T U R E  OF T H E  STATE OF A L A S K A

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BI L L

For a n  A c t  e nt itled: "An Act r e l a t i n g  to child cu st od y. "

EE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* S e c t i o n  1. L E G I S L A T I V E  INTENT. (av T h e  legislature finds that it is 

g e n e r a l l y  desirable to assure a m i n o r  child frequent a n d  c o n t i n u i n g  contact 

v i t h  b o t h  parents a f t e r  the p a r e n t s  ha ve  separated or d i s s o l v e d  their m a r­

riage a n d  that it Is in the p u b l i c  i n t e r e s t  to encourage p a r en ts  to share the 

rights a n d  r e s p o n si bi li ti e s of child rearing. While actual p h y si c al  custo d y 

ray n o t  be p r a c t i c a l  o r  a p p r o p r i a t e  in all cases, it is the i n t e n t  of the 

l eg is la tu re  tha t  both parents h a v e  the op po rt u n i t y  to guide a nd n u r t u r e  their 

child and to meet the needs of the c h i l d  on an equal foo ti ng  b e y o n d  the
i

c o n s i d e r a t i o n s  of support or a c t u a l  custooy.

(b) The legislature also finds that :\t is in the beet i n t e r e s t s  of a 

child to e n c o u r a g e  parents to i m p l e m e n t  their own child care a g r e e m e n t s  

o u ts id e of the court setting.

* Sec. 2. AS 09.55.205 is a m e n d e d  to read:

Sec. 09.55.205. JFOR CUSTODY-. (a) .In a n  a c t i o n  for /u
lor p l o i e y v w  tfr v- ct\Tla i/wdn. cw. (N N m - f  a/tup

J U D G M E N T S  ĴFOR, CUSTO.DY,
Of

d i v o r c e  or for legal separation/! the court nay, if it has j u r i s d i c t i o n
W a)^. o d » A ,

u n d e r  AS 25. 30 .0 2 0 [,] a n d  is a n  a p pr o pr ia te  f orum u n d e r  AS 2 5 .3 0 . 0 5 0

a n d  25.30.060, during the p e n d e n c y  of the action, [OR] a t  the final

h e a r i n g ,  a n d  [OR] a t  any time t h e r e a f t e r  during the m i n o r i t y  of a [ANY]
  ;v\m  du'fy cy i/Mcrfc.

c h i l d  of the carriage, m a k e . e n  o r d e r  for the cust od y  of or v i s i t a t i o n
aw.&Vder'

m  r < m
a t  a n y  time m od if y  or v acate ;he o r d e i Q

(b) If [ANY A P P O I N T M E N T  OF] a gu ardian ad l i t e m  for a child is

^  | | I  | ~ i i r N

V * * :
^ • • *• • •. « »

/ t  ^  i 4* ii

~/.V

- 1 - CSR3 2 1 0 (HESS)
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a p p o i n t e d ^ i n  a n  a c t i o n  u n d e r  tbls section, the a p p o i n t m e n t  s h a l l  be mide 

tinder [THE TE RM S OF] AS 0 9 . 6 5 . 1 3 0 £ c ) .  •

(c) The court, shall d e t e r m i n e  c u s t o d y  i n  a c c o r d a n c e  w i t h  the b e s t  

i n t e r e s t s  of the child u n d e r  AS 2 5 . 2 0 . 0 6 0  - 2 5 . 2 0 . 1 5 0  [ N E I T H E R  P A R E N T  

IS E N T I T L E D  T O  P R E F E R E N C E  AS A  M A T T E R  OF R I G H T  I N  A W A R D I N G  C U S T O D Y  OF 

T H E  C H I L D ] . In d et er m i n i n g  the b e s t  interests o f  the c h i l d  the court 

s h a l l  c o n s i d e r  [ALL R E L E V A N T  F A C T O R S  INCLUDING:]

(1) the physical, emoti on al , mental, r e l i g i o u s ^  and s oc ia l 

n e e d s  of the child}

(2) the c a p a b i l i t y  a n d  desire of eac h p a r e n t  t o  m e e t  these

n e e d s }

(3) the c h i l d’s p r e f e r e n c e  if the c h i l d  is of s u f f i c i e n t  age 

a n d  c a p a c i t y  to form a p r e f e r e n c e

(4) the love a n d  a f f e c t i o n  e x i s t i n g  b e t w e e n  t h e  c h i l d  a nd 

e a c h  p a r e n t »

(5) the length of tine the child lias l i v e d  i n  a s t a bl e,  sat­

is f a c t o r y  en vi ro n m e n t  a n d  the d e s i r a b i l i t y  of m a i n t a i n i n g  co nt i n u i t y }

(6) the d esire a n d  a b i l i t y  of each p a r e n t  to a l l o w  a n  o p e n  

a n d  loving freq ue nt  r e l a t i o n s h i p  b e t w e e n  the c h i l d  a n d  h i s  o t h e r  parent^.

(7) the d e s i r a b i l i t y  of o f f e r i n g  t he c h i l d  a v a r i e t y  o f  life 

e x p e r i e n c e s .

(d) In a w a r d i n g  c u s t o d y  the court m a y  n o t  c o n s i d e r  t h e  con du ct ,

m a r i t a l  status, income, social or cult ur al  e n v i r o n m e n t , or life s t y l e  of

e i t h e r  naren t u n less it is s h v w n  that the f a c t o r / r e l a t e s  to

b e i n g  oict the child.

y .

A-ffeciS

£ •he w e l l -

* Sec. 3. / AS 2 5 . 2 0 . 0 6 0  is a m e n d e d  to read}

Sec. 25.20.060. C U S T O D Y  O F  T H E  CHILD. (a± I f  t h e r e  is a d i s p u t e  

o v e r  c hi ld  custody, e ither p a r e n t  m a y  p e t i t i o n  t h e  s u p e r i o r  c o u r t  for 

r e s o l u t i o n  of the n a t t e r  u n d i r  AS 2 5 . 2 0 . 0 6 0  - M . 2 0 . 1 5 0  [THIS S E C T I O N

? * J C O P Y  ~ 2“ 21° (hess)



U1ILESS AN A C TI ON  B E T W E E N  T H E  P A R E N T S  IS P E N D I N G  U N D E P  A S  09.55 ],  T h e  

c o u r t  shall a w a r d  c u s t o d y  o n  t h e  b as is  of t he b e s t  i n t e r e s t s  of t h e  

c hild. In d e t e r m i n i n g  the b e s t  Ir.werests of the chil d,  t h e  c o u r t  shall 

c o n s i d e r  all- r e l e v a n t  f a c t o r s  i n c l u d i n g  t hose f a c t o r s  e n u m e r a t e d  I n  

A S  0 9. 55 .205(c) [AS 0 9. 55 . 2 0 5 ] ,

(b) N e i t h e r  pare nt , r e g a r d l e s s  of the q u e s t i o n  o f  the chil d *s

e g i t i m a c y , _ is e n t i t l e d  to .p r e f e r e n c e  In the a w a r d i n g  o f  c u s t o d y .
fjjA &y. (J. a e t c  i 3 / j?o
(c) T h e 7 court r a y  a w a r d  s h a r e d  custody i f  s h a r e d  c u s t o d y  is

d e t e r m i n e d  by the cou-t to be i n  the b e s t  i n t e r e s t s  of the child. 

fee. A. A S  25.20 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 25.20.070. T E M P O R A R Y  CUSTODY. U n l e s s  it is s h o w n  to be 

d e t r i m e n t a l  to the w e l f a r e  of the child, the c h i l d  s h a l l  have, to the 

g r e a t e s t  degree p ra ct i c a l ,  e q u a l  a ccess to b o t h  p a r e n t s  d u r i n g  the time 

t h a t  the court c o n s i de rs  a n  a w a r d  of c u s t o d y  u n d e r  AS 2 5 . 2 0 . 0 6 0  - 

25.20.150.

Sec. 25.20.080. M E D I A T I O N .  Tlie court c o n s i d e r i n g  a. r e q u e s t  for

• fji. —  /y m  A  ‘ A  t :"
c u s t o d y  of a child m a y  o r d e r  the parti es  to p a r t i c i p a t e  i n  p r e - t r i a l

net a t i o n  of the m a t t e r s  b e f o r e  the <~ourt u n d e r  A S  0 9 . 5 5 . 1 1 5 .

Sec. 25.20.090. F A C T O R S  F OR C O N S I D E R A T I O N  IN A W A R D I N G  S H A R E D

CU S TO DY . In d e t e r m i n i n g  w h e t h e r  to a ward s ha re d  c u s t o d y  of a  c h i l d  the

* I
c o u r t  shall c o n s i d e r  i

-
- I

(1) the child's p r e f e r e n c e  if the c h i l d  is of s u f f i c i e n t  age
|

a n d  c a p a c i t y  t o  f o r m  a p r e f e r e n c e ;

(2) the needs of the child;

(3) the s t a b i l i t y  of the home e n v i r o n m e n t  l i k e l y  to be 

o f f e r e d  b y  e a c h  parent;

(4) the e d u c a t i o n  of the child; j

(5) the a d v a n t a g e s  o f  k e e p i n g  the c h i l d  In the c o m m u n i t y  w he re

th e c hild p r e s e n t l y  r esides;

- 3 -  * CSHB 2 1 0 (HESS)COM','"TEE COPY



iI

(6) the a d v a n t a g e s  of p r o v i d i n g  a  v a r i e d  l if e  e x p e r i e n c e  f o r  j 

t he childj j

(7) the o p t i m a l  time f o r  the c h il d  to s p e n d  v i t h  e a c h  p a r e n t  

c o n s i d e r i n g

(A) the a c tu al  time spent w i t h  e a c h  p a r e n t  ;

(B) the p r o x i m i t y  of e a c h  p a r e n t  t o  the o t h e r  a n d  to the 

school in w h i c h  the child is e n r o l l e d ;

(C) the f e a s i b i l i t y  of t ravel b e t w e e n  t h e  p a r e n t s ;

(D) . speci al  need3 u ni q ue  to the c h i l d  t h a t  m a y  h e  b e t t e r  

m et b y  one p a r e n t  ths n the other;

(E) w h i c h  p a re nt  is more l i k e l y  to e n c o u r a g e  f r e q u e n t  

and c o n t i n u i n g  c o n t a c t  w i t h  the other parent;

(8) the findings and r e c o m m e n d a t i o n s  of a n e u t r a l  m e d i a t o r  if 

m e d i a t i o n  is o r d e r e d  b y  the court;

(9) o t h e r  factors th<•. court c on siders p e r t i n e n t .

Sec. 25.20.100. DENI AL  OF S H A R E D  CUSTODY. I f  a  p a r e n t  o r  the 

g u a r d i a n  ad l i te m r e q u e s t s  shared c u s t o d y  of a c h i l d  a n d  the court 

d e n i e s  the request, the reason.1? for the denial s h a l l  be s t a t e d  on the 

r e c o r d .

Sec. 25.20. 11 0.  A W A R D  OF C U S T O D Y  TO R O N P A R E N T .  T h e  c o u r t  m a y  

a w a r d  custody to a p e r s o n  w h o  is not a parent o f  a c h i l d  i f

(1) the p a r e n t s  of the child con se n t in w r i t i n g  to t h e  award;

o r

(2) the court makes a w r i t t e n  f i n d i n g  t h a t  a n  a w a r d  o f  cust od y

t o  a pare nt  w o u l d  be d e t r i m e n t a l  to the ch il d  a n d  the a w a r d  t o  t he

p e r s o n  w h o  is n o t  a p a r e n t  of the child is n e c e s s a r y  to serve t h e  b e s t  

i n t e r e s t s  of the child.

Sec. 25 .2 0. 1 20 . H 0 D I F I C A T ~ 0 N  OF C U S TO DY  OR V I S I T A T I O N .  A n  a w a r d  

of c u s t o d y  of a ch il d or v i s i t a t i o n  w i t h  the c h i l d  m a y  be m o d i f i e d  if

-4- C S H B  2 1 0 (HESS)■CQM'-A'TTEE COPY
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t h e  court d e t e r m i n e s  t ha t the b e s t  interests o f  t h e  c h i l d  r e q u i r e  the 

c o d i f i c a t i o n  of the award. If a p a r e n t  o p p os es  the c o d i f i c a t i o n  of the 

a w a r d  of c u s t o d y  o r  v i s i t a t i o n  w i t h  the c h i l d  a n d  the m o d i f i c a t i o n  is 

gr anted, the c o u r t  sh al l e n te r o n  the r ec or d  i ts r e a s o n  f o r  the m o d i f i -  

c a t i o n .  -

Sec. 25.20, 13 0 . CO NF I D E N T I A L I T Y ,  At a n y  s t a g e  of a p r o c e e d i n g  

i n v o l v i n g  c u s t o d y  of a c h il d the c ou rt  may, i f  It is i n  the  b e s t  i n t e r­

es t s  of the c h i l d  or to p r o t ec t the parents, c l o s e  the p r o c e e d i n g  to the 

p u b l i c  or order the court r e co r ds  close d to the p u b l i c  t e m p o r a r i l y  or 

p e r m a n e n t l y .  T h e  court m a y  m o d i f y  or vacate a n  o r d e r  u n d e r  t h i s  s e ct i on  

a t  a ny time.

Sec. 25.20.140. A C C E S S  TO RECO RD S OF T H E  CHILD.. A  p a r e n t  w h o  is 

n o t  gran t ed  c u s t o d y  u n d e r  AS 2 5 . 2 0 . 0 6 0  - 2 5 . 2 0 . 1 5 0  m a y  h a v e  a c c e s s  to 

the medical, dental, school, a nd other rec or ds  of the c h i l d  n o t w i t h­

st a n d i n g  a n y  o t h e r  p r o v i s i o n  of law.

Sec. 2 5.20.150. DEFINITION. In AS 2 5 . 2 0 . 0 6 0  - 2 5 . 2 0 . 1 5 0 ,  "shared 

c u s t o d y "  means a n  a w a r d  of c u s t o d y  of the c h i l d  to b o t h  p a r e n t s  that 

a s s u r e s  the c h i l d  of fr equent a n d  c on ti n u i n g  c o n t a c t  w i t h  e a c h  p a r en t.

  -5- C S H B  2 1 0 (HESS)
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The Honorable Ramona Barnes 
Chairman, House Judiciar y C ommittee 
House of Representatives 
Pouch V
Jueau, A K  99811 

Attn: Bill Cook

Re: HB 210, "An Aci’ Relating 
to Child Custody"

Dear M a d a m  Chairman:

As Bill Cook and I d i s c ussed Friday, March 12, the 
Family L aw Committee of the A l aska Bar A s s o c i a t i o n  believes 
that AS 09.55.205 presently permits joint custody awards in 
the court's discretion. Thus H b  210 is not necessary.
However, the bill does provide notice  to the general public 
as to the criteria to be utiliz ed in custody d e c i sions and 
that, under certain conditions, joint custody may be awarded. 
For this reason, wc favor the House HESS Committee Substitute 
over the original bill introduced by re presentativ es Rogers 
and Gardner w h i c h  provided for a legal p resump tion in favor 
of joint custody. The HESS Commi t t e e  Substitute w as drafted 
after extensiv e discussions  and neg otiations and provides, 
we believe, a reasonable accom o d a t i o n  of the various competing 
interests if the Legi slature believe s a bill is ne cessary on 
the subject.

House Jud ic i a r y  Committee

copy enclosed, r ecently passed both 
houses and i s ^ w r i c T n g  the Governor's signature. This bill 
provides for vis ita t i o n  awards to non-parents in certain 
circumstances. It is most important that HB 210 be amended 
to reflect the changes made by HB 532. Otherwise, since HB 
210 w o u l d  pass later in the session than HB 532, HB 210 
w ould be construed as re pealing HB 532, a result, I am 
certain, the L egislature woul d not intend.



The Honorable Ra mona Barnes
Re: HB 210, "An Ac t R e l ating to Child Custody" 
M a r c h  19, 1982 
Page 2

Specificiall y AS 09.55.205 as amended by section 2 of HB 210 
should be further amended to reflect HB 532.

2. A S  09.55.205(d), as added by the bill, prohibits 
the court from consid e r i n g  any of the e n umerated factors 
unless it is shown that the factor "relates to" the w e l l b e i n g  
of the child. See page 22 line 24. Recent Alaska Supreme 
Court cases require a closer nexus b e twee n these factors rnd 
the bes t interests of the child than that they merel y 
"relate to" the child's wellbeing. See, for example,
C r a i g  v. M c B r i d e , Op. No. 2462 (Alaska January 29, 1982), 
w h i c h  states that such factors "should be d e t e rminative  only 
were such conduct to ad versely affect the child or the 
mother's parenting abilities." Op. No. 2462 at 8. (emphasis 
a d d e d ) . For this reason, w e  suggest that the phrase "relates 
to" on line 24 of page 2 of the bill be chan ged to "affects". 
This will only allow the c o n s i d e r a t i o n  of s- oh evidence if 
the court finds a causal conne c t i o n  between  the evidence and 
the w e l l b e i n g  of the child.

Thank you very m u c h  for ycur c o n s iderati on of these two 
suggested amendments to HB 210.

I am also encl osing as per / discus s i o n  with Bill a 
copy of an article w r i tten by Donald B. King, the San Francisco, 
Califo r n i a  Domestic Relations Superior Court Judge, describi ng 
the results of m a n d a t o r y  mediation, w h i c h  is n:>w required by 
law in that state. This article appeared in the January 19,
1982 isjue of the C al ifornia Lawyer, the official publication 
of the Strate Bar of California. As Judge King states, after 
m a n d a t o r y  mediation, there were only five con tested custody 
or v isitation  hearings or trials in San Francisco during the 
entire year of 1980. In one year there were fewer hearings 
than there had been in a single day under the old s y s t e m .

A  number of us in the field of family law believe that 
similar dramatic changes could occur if A laska were to 
establ ish specialized far ily courts with trained personnel 
and carefully drafted procedures, such as m a n d a t o r y  mediation.
If you would like to discuss this matter further, please 
give me a collect call. Wc are most interested in seeing 
3uch legislation introduced because we believe it cannot help 
but save both the State an .itigants substantial sums and,



even more  importantly, salvage m a n y  people who now b ec ome
seriously e m b i t t e r e d  as the result of J J-*‘~ J----
relations litigation.

With best wishes.

M F G / m t  
E n d s .
cc. Jody Sutherland 

John Reese, Esq.
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B i l l / R e s o l u t i o n  N o .   ̂ CSHB 210 (HESS) ^
T i t l e  " A n  a c t  r e l a t i n g  t o - c h i l d  c u s t o d y .__

R e q u e s t e d  by ~Repr. B a r n e s ,  House Judiciary—

II. FISCAL DETAIL ,
Agency Affected Department of Law___________
Program Category Affected General Government

P a t e Narch 9, 1982

BRU, Program, Or Subprogram(s) Affected Leaal Services__________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

•
FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES * •

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC. .

•

TOTAL 0 0 0 0. 0 0

FUNDING’ (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

0 0 f}' - -■-y - ■ 0 0

— *-

POSITIONS

FULL TIMF - -jr-- ~ji ■ ’ ~0 .. 0 -jr ” ~0...
PART TIME
TEMPORARY •

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section ill)

This bill involves child custody upon the separation of parents or the 
dissolution of a marriage which is a matter between private parties and 
it will therefore not have a fiscal ijrpact on any of the department's 

activities.

IV. DATE March 9, 1982
^L/ Y ^  i

PREPARED BY Richard I. Pegnas,MDirector, Admin. Svcsl
AGENCY Department of Law

Original: Legislative Finance PHONE /16D-367? 
cc: Budget and Mrnagement

Prime Sponsor (First Legislator Named) 
33-001 (Rev. 12/81)

I Y l. T
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Bill/Resolution No. CS for House B i 1 T ~ N o T ~ 2 I 0 ~ r H E S S T  
Title "An Act r e l a t i n g  to child custody."

I

Requested by. Date

II. FISCAL DETAIL 
Agency Affected_
Program Category Affected

De pa rtment of Heal th  and Social Services

BRU, Program, Or Subprogram(s) Affected___________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for e3ch component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL
-0- -0- -O'- -0- -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND -0- -0-" " -0- -0- -u- -u-
FEDERAL FUNDS -0- -c- -0- -0- -0- -0-
OTHER (Specify Source) -D- -n- -n- -n- -Q- ).

-0- -0- -0- -0- -0- - J-
n- -0- -0- -0- . -Or ...

POSITIONS

FULL TIME -0- -c- -0- -o-.. ■ -0- -[)-
PART TIME -n- -r. -0- -o- . -0- -D-
TEMPORARY -0- -n- -n- -n- _

-U- -li- -u- -u- - J-

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

CS for Hou se  Bill No. 210 (HESS) has no fiscal impact on the Department 

of H ea lt h and Social Services.

j j  ̂   PREPARED BY^V g r  ^  .Inhn R. Pugh. D irector/  7“ - AGENCY D ivision of Famiffi anri-Youth Services
IV. DATE.

Original: Legislative Finance PHONE </CC_
cc: Budget and Management . 7t

Prime Sponsor (First Legislator Named) ^
33-001 (Rev. 12/81)



Ho n orable Joe Hayes
Speaker, House or Representatives
A l a s k a  State L e g i s l a t u r e

Dear M r . Speaker :

Official Business

House of Representatives
Committee on 

H ea ltf i , Sducation & Social Services 
•Feb., 23, 1982

Pouch V 
State Capitol 

Juneau, Alaska 99811

It is the desire of the Committee on Health, Education, and 
Social Services that this letter accompany CS for HB 2 1 0 (HESS) 
to reflect Com m i t t e e  intent.

P e r suant to Section 25.20.110, Awa r d  of Custody to Nonparent, 
the court shall have the discretion .to award custody of the 
child to a n o n - p a r e n t  if either conditions (1) or (2) are met.

S i n c e r e l y ,

R ep r e s e n t a t i v e  Mike Beirne 
Chairman
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H O U S E

. ■
n f ̂  r\ * * ^

•Mr. S p e a k e r :

T h e  C o m m i t t e e  o n  S T A T E  A F F A I R S

D a t e :

h a s  h a d H B  2 2 9

' I f

A n  A c t  relating to employee overtime compensation; and p r o viding for 
an e f f e c t i v e  date.”

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  

r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

do, p a s s  [ ] d o  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  C S  f o r

a n d  r e c o m m e n d s

IIIW II Mlliw II W \ /

( S d l
C  £  (£*. a  <3_O—<3

[ ] s a m e  t i t l e

.t^/1 n e w  t i t l e

T
[ ] A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e __________________________________________________C o m m i t t e e

MEMBERS SIGNING MEMBERS HAVING 
OTHER RECOMMENDATIONS:



H O U S E

(5)

1/29/82

F U R T H E R :

D a t e :

Mr. Speaker: (Taken from calendar 1/29/82 and
returned to R u l e s .)

The Committee on RULES  has had HB 229

"An Act relating to employee overtime compensation; and providing 
for an effective date."

u n d e r  c o n s i d e r a t i o n  a n d

r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :  

d o  p a s s  [ ] d o  n o t  p a s s

d o  p a s s  w i t h ^ a t i a c h e d  a m e n d m e n t s ( s ^ ^ ^[ ] 

[yC]

[ ) 
I ] 

[ ]

r I
r e p l a c e  w i t f r m S  f o r  H A  fcSr-i&VA.AG \tm f d

s a m e  t i t l e  

[><i n e w  t i t l e

a n d  r e c o m m e n d s  •

A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

r e p o r t s  it b a c k  w i t h e t r t  ■i^onrm«fKLtUtioni|

r e f e r r e d  t o  t h e     C o m m i t t e e

M E M B E R S  S I G N I N G  

D O  n

H 60 (Rev. 12/78)

C H A I R M A N



H O U S E
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(5)

M r .  S p e a k e r :

T h e  C o m m i t t e e  o n  S T A T E  A F F A I R S

D a t e :

FURTHER: FINANCE

h a s  h a d H B  2 2 9

"An Act relating to employee overtime compensation; and providing for 
an effective date."

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

/c?3
dg. p a s s  [ ] do n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )
. >

r e p l a c e  w i t h  C S  f o r  jjfi £  c ^ j  I

a n d  r e c o m m e n d s C\ $ rt*

[ ] s a m e  t i t l e

.[^/l n e w  t i t l e

[ ]

[ ]

[ ]

M E M B E R S  S I G N I N G

A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  t o  t h e ____________________________________________________ C o m m i t t e e

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S :

c ..

J  J d

>' ?J>iy



Title "An Act r ela ti ng  to the Alaska Wage and Ho ur  A c t ; C o n 1 t a C t :  Dale Cheek

and p roviding for an effective date" 4 65 -4870 „

Judy K ni g h t-13 
4 65-2700

, •..... .. > • -v • / ..
\ The De pa r tm e nt  of Labor's e xi sting d e f i n i ti o ns  o f  "executive" and 

"a dm in is tra ti ve " employees, as set out in 8 A AC 15.910(1) and 8 AAC 
15.910(7) d o ,  In part,, base e li gi bil it y for exemption from  the Wage and 

Hour Act up on  a percentage o f  time in the em pl oyee's wor k week that is 

devoted to a ct ivities not d ir ec tl y or c l o s e l y  related to the p e rf or­

man c e  of  e x e c u t i v e  and ad mi ni strative duties. The D ep ar tment's d e fi ni­

tions are t a i lo re d  after provisions in the Federal Fair Labor Standards 

Act (29 C F R  541.1) which also tie e l i g i b il i ty  for e x em pt io n to the 

p er ce nt ag e o f  ti m e spent by an em ployee p erf orming no n- ad mi ni st ra ti ve 

or  n o n - e x e c u t i v e  duties. The Fair  Labor Standards Act provides that 

where st at e l a w  and federal l a w  are in confl ic t,  the l a w  with the 

s tri c te r o r  h i gh e r standard applies; a nd  beca us e the p ro po se d am en d- v-  

me nt  to A S  23.10.055(9) would render. Al as ka 's l aw less stringent than 

t h e  federal law, the state law wo ul d be p re-empted. The practical 

e ffect of s uc h  an amendment would p r o b a b l y  be that th os e employers who 

do not u nd e r s t a n d  the relationship of the federal and st at e laws will 

be found in violation of the o ve r-r i di ng  federal law. .

O  n  ' '
(L£ ' O  The p ro po se d  amendment t) AS 23.10.110, which extends dis cr et io n to the

courts in a w a r d i n g  liquidated da mages, would bring Alaska 's  law into 

c los e c o n f o r m i t y  with the Fair Labor S tandards Act; and the Department 

has no o b j e c t i o n s  to 1t. In fact, pr io r to a 1979 co u rt  decision 

(Alaska International Industries, Inc. v. Mussara) which ruled that 

li qu id at ed d a m ag e s are m a nd at or y under exi sting state law, the Depart­

men t  had n o t  pursued a liquidated dam ag es  award if there was a showing 

tha t the e m p l o y e r  had acted in good faith.

Bill No. CS for House Bill 229'—  Dat(i February 8, 1982

We do not, h ow ev er , feel that any a men dme nt  with res pe ct  to the award 

of l iq u id ate d damages should c a r r y  a r et ro ac ti ve  e f f e ct i ve  date. Many 

of the w ag e and overtime claims that are pending be fore the courts at 

this time, undoubtedly, have not been reviewed solely bec au se. of  the 

large b a c k l o g  of  cases before the courts; and to j eo pa r di z e an 

e mpl oyee's entitl em en t to liquidated d a ma ge s b ecause t he courts have 

not been a b l e  to provide a timely review, we feel, is arbitrary and 

unfair.

This bill is not in the best interest of Alaskan wo rkers; t herefore the 

d ep a rt m en t does not support this l eg is lation.

POSITION PAPRM/Department of Labor



FACT SHEET
CS FOR HOUSE BILL NO. 229 (RULES)

BY R E P R E S E N T A T I V E  D I C K  RA NDO LP H

The overall p u rp o se  of this bill is to bri ng  Alas ka  W ag e  and H ou r  law 

into a g r e e m e n t  w i t h  federal W a g e  and H o u r  law so that the employer/ 

e m p l o y e e  r e la t i o n s h i p  will be f ac i l i t a t e d  in ci rc um st an ce s w he re  

s e p ar a t e  b r an c h e st a b l i s h m e n t s  of bu si ne ss  exist, and to a l l o w  a court 

to w a i v e  d o u b l e  l i q u i da te d  dam ag es  pro vi si ons  in cases involving 

o v e r t i m e  pay w h e n  the c ou r t de te rm i ne s  t hat the em plo ye r ac te d in good 

faith.

S ec ti on  1 T h i s  s e c ti o n makes A l a s k a  law i d e n t i c ^ t o  

a l l o w i n g  e m p l o y e e s  w h o  are in sole  c har ge  of  an indep en de nt  business 

e s t a b l i s h m e n t  to be e x em p t f r o m  the w a g e  and ho u r a ct  r eg ardless of wha t 

p e r c e n t a g e  o f  the employees' w o r k i n g  hours are d ev ot ed  to a c tiv iti es  not 

d i r e c t l y  or c l o s e l y  related to the p e r f o r m a n c e  of  e xe cu ti ve  or  a d m i n i­

str a t i v e  a ct i vi ti es . C u rr e nt  A l a s k a  law mak es  the sole c har ge employee 

still s u b j e c t  to o v e r ti me  c o mp e n s a t i o n  pr o vi s io n s if the em pl o ye e  d e­

vote s m o r e  t h a n  20% of his w o r k  ti m e to n o n - e x e cu t iv e  or a d m i ni s tr at i ve  

duties. . - .. .

Si nc e t he  2 0 %  st nda rd  is d i f f i c u l t  or imp o ss ib l e to e st ab l is h and could 

s u bj e ct  the e m p l o y e r  to po ss i bl e d o ub l e l iq u id a te d dam ag es  if the e m­

ploy e e w e r e  to come back la te r and c l ai m he sp en t  m or e  than 20% of his 
ti me  on such a c ti v it ie s , ex is ti n g A l as ka  law v i r t u a l l y  w ip e s out any 

sole c h ar ge  ex ce pt io n.  T h e  u l t i m a t e  e ff e ct  is that e m p l o ye r s instead 

h ire m a n a g e r s  of s ep ar a te  brancii e s t a b l i s hm en ts  at r e l a t i v e l y  low hourly

w a g e  rates so as to m i t i g a t e  the e ff ec t of o v e r t i m e  provisions. This,

in turn, m ak es  m a n a g e r s  of b r anc h e s t a b l i s h m e n t s  u nh ap py  b e c au se  having 

r e s p o n s i b l y  w o r k e d  t h e i r  w a y  to a m an a g e r ' s  p o si t io n  the y f in d  t h e m­

selves b ei ng  paid at a low h ou r ly  w a g e  r a t h e r  tha n to have the f r eed om  

and p re s t i g e  of  n e g o t i a t i n g  a m o n t h l y  s a l a r y  or even in ce nt i ve  salary 

co ntract.

T he  " s o l e  c h arg e"  e x c e p t i o n  is p a r t i c u l a r l y  i mportant to e m pl oy er s and 

e m p l o y e e s  i n v o lv e d w i t h  small b r a n c h  e s t a b l i s h m e n t s  such as conven ien ce  

food b u s i n e s s e s  si nc e it is m o r e  e f f i c i e n t  f or  a m a n a g e r  to be able to 

act in o t h e r  c ap a c i t i e s  d ur il g peak w o r k l o a d  hours. T h e  s ol e  charge 

e x c e p t i o n  e x i s t e d  by re g ul at io n  in A la s ka  until a f ew  y e a r s  ego, at 

w h i c h  t im e  t h e  D e p a r t m e n t  of L a b o r  w i p e d  it o ut  w i t h  the 2 0%  regulation. 

T he  c h an g es  to l aw  u n d e r  se ct io n 1 b en e fi t  both the e m p l o y e r  and e m­

plo ye e as well as the c on s u m i n g  p ubl ic  by a l l o w i n g  t he m o s t  e f f i c ie nt  

b u s i n e s s  practices.

S e c ti o n 2 Bo th  c u r r e n t  federal and state l aw  p r o v i d e  for d o u b l e  li q ui­

date d  d am a g e s  if an e m p l o y e r  v io l a t e s  o v e rt i me  and o t h e r  pr o vi s io ns  of

w a g e  a nd  h o u r  law. Federal law, ho wev er , p ro vi de s t ha t  if a court of

law f in ds  t h a t  an e m p l o y e r  a ct e d in good faith w i t h  r e a s o n a b l e  grounds 

to b e l i e v e  his act w a s  not a v i o l a t i o n  of the F ai r  L a b o r  S t a n da r ds  Act 

then t he e m p l o y e r  o nl y  pays actual damages.



In o t h e r  wo rds, since A l a s k a  does not allow the "good faith" e xc ep ti on  

o f  d oub le  damages, eve n if an em pl o ye r  was told by the D ep a rt me n t of 

L a b o r  t hat he w as  a ct in g w i t h i n  the law, he wou ld  have to pay double 

d a m a g e s  iv it turns out the D e p a r t me n t of La b or  w as wrong.

T h e  federal "good faith" ex ce p ti on  is found in d if fer en t sections of law 

f r o m  the w a g e  a nd  h o u r  s ec ti on s from  which the A l ask a w a g e  and ho ur  act 

w a s  m o d e l e d  at the tim e o f  statehood. It is l ikely t hat A la sk a drafters 

i n te n de d  to f o l l o w  federal la w in drafting ou r w ag e and h o u r  law, but 

i n a d1 ?rtently n e g l e ct ed  to i nclude the "good faith" exception.

T h e  "good faith" e x c e pt i on  dees not grant the e m p lo y er  any special a d­

van ta g es  o v e r  the e mployee. It m er e ly  avoids in fle xi bi li ty  in d amages 

p r o v i si o ns  w h i c h  c ou l d r e s u H  in injustice by al lowing a court o f  law to 

d e t e r m i n e  w h e t h e r  t he  e m p l o y e r  acted in good or bad faith.

O n e  a d v an t ag e  to the S ta te  of A las ka  by passage of sec ti on 2 is that 

s i n c e  there is the p o s s i b i l i t y  of a finding of-, "good faith" by the court 

s e c ti o n 2 w o u l d  c r ea te  an e l em en t  o f  dispute w hi ch  w o u l d  al l ow  

s et t l e m e n t  o f  cases w i t h o u t  going to court. Presently, th e State of 

A l a s k a  holds m a n y  w a g e  and h o u r  claims of empl oy ee s in trust f o r  t hem 

w h i l e  it a tt em pt s to r e c ov e r the c la i m from  an employer. Since A l a s k a ’̂  

l a w  requires do uble d am ages, the state can settle for nothing less even 

if the em pl o ye e  a d a m a n t l y  w i s h e s  to settle. In such cases, the state 

m u s t  tell the e m p l o y e e  to pur sue ^h is  claim on his own. W i t h  pass ag e of-; 

s e ct i on  2, the D e p a r t m e n t  of L a bo r can now settl e cases m or e  e as il y  wit h 

em pl oyees' consent. • :



MEMORANDUM

TO: Billy Berrier, Director
Division of Legal Services

FROM: Rep. Jack Fuller, Chairma^t^/L-
House Rules Committee [)[

DATE: February 9, 1982.

House of Representatives
Committee on Rules

Pouch v 
State Capitol 

Juneau, Alaska 99811Official Bu8ineaa

Please prepare a revised Rules CS for HB 229 with the following 
changes over the draft Rules C S :

Page 2: DELETE Sections 3 and 4.

Thank you.



Vt<'
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V. ■

HB 229

The State Affair* Committer haa had HOUSE BILL NO. 229 (re­
lating to employee overtln* compensation; eff. date) under 
consideration and a majority of the committee recommend that 
it be replaced with COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 
229 (SA):

"An Act relating to the AlaaVa Wage and 
Hour Act; and providing for an effective 
date"

HOUSE JOURNAL January 25, 1982

HB 229 cont*d

and that It do paaa. Concurring: Metcalfe (Chairman). nbood
and Fanning. Not concurring: Miller and Ilrown had no recom-
tnendat ion*

Reor-aentatlvc Adaraa moved and asked unanimous consent 
Finance referral be waived. There being no objection, It was ao
ordered.
HB 229 was referred to the Rilea Committee for placement on the 
calendar.

c

HB 229

Representative Halford moved and asked unanimous consent that 
HOUSE HILL NO. 229 (relating to employee overtime compensation; 
eff. date) which was first on today's calendar be returned to 
the Rule* Committee for further consideration.

Representative Rogers objected nno moved and naked unanimous 
consent that HB 229 Lr refr red to the Labor A Commerce 
Committee.

Representative Halford objected.

The Speaker stated that the motion was out <:f order since there 
was a previous motion pending before the House.

Representative Rogers withdrew hla motion.

Representative Rogers moved to amend Representative Halford's 
motion and refer 1IB 229 to the Labor A Commerce Committee.

' ■ '
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HB 229 (cont’d)

Representative Randolph objected.

The question being: "Shall the motion to amend Representa­
tive Halford'a motion and refer HB 229 to the Labor & Commerce 
Committee paaa the House7" The roll was taken with the fol­
lowing result!

Yeas: ' Buchholdt, Clocksln, Cotten,
Duncan, Gardiner, Malone, Miller,
Moss, Rogers, Smith, Vaska, Zharoff

Nays: 24 Abood, Adams, Anderson, Barnes,
Bettlsworth, Bylsma, Carney, Cato, 
Chuckwuk, Cuddy, Fanning, Fuller,
Halford, Haugen, Hayes, Hurlbert,
Martin, Meeklns, Metcalfe,
Montgomery, O'Connell, Phillips,
Randolph, Sutcliffe

Excused: 4 Bclrne, Brown, Freeman, CrusBcndorf.

Absent: 0

Representative Miller was voting In Representative Brown's 
station.

And ao. Representative Rogcrj' amendment to the motion failed.

Representative Rogers withdrew his objection to the original 
motion by Representative Halford. There being no further 
objection HB 229 was returned to the Rules Committee.

  ;


